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MeKIYHAPOIHOI0
npaBa

LIEAW U 3AJIAYM

MockoBcKuin XKYpHan mexayHapoAHOro npasa ABAAETCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, 0TKprTOI7I ANA Ppa3NIyHbIX TOYEK 3peHnA Mo BONpPOCam TOJIKOBAaHUA 1N

NPUMEHEHUA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HavuesieH Ha KoHCconuaaumo TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NpeaCTaBIALWNX pOCCMﬁCKyD

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npasa B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIM Ha MeXIyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeNCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbl topucT Poccuiickon Oepepaumy, [LOKTOP PULNYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npasa,
MOCKOBCKMIN roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

Omutpuin Bhagunmuposny UBAHOB

(nepBblil 3amecTUTeNb) KaHANAAT IDPUANYECKNX HaYK, JOLIEHT,

LoUeHT Kadefpbl MeXAYHAapPOAHOro nNpaBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

BbaxTuap Pancosnuy TY3MYXAME OB

3acnyxeHHbi opucT Poccuitckon Oepepaumnn, KaHAUAAT IOPUANYECKIX HayK,
BeAYyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

Acnan XycenHosuy ABALLUASE
3acnyeHHbli topucT Poccuiickon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kadpeapoi MexxayHapoaHoro npaea, Poccnincknin

YHUBepcuTeT ApY6bl HapopoB (Mockaa, Pocculickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbI npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

Cepren Bnagummnposny BAXUH

[OKTOP loprANYeCcKnX HayK, Npodeccop, 3aBeayiowwmin kKadbenpon
MeXayHapoaHoro npasa, CaHKT-TeTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

npodeccop, LLiKkona npasa u nonuTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

Jlapuca BnagucnasosHa BEPEHA

KaHAWAAT PUONYECKUX HAaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
Ceprein Anekceesny ETOPOB

LOKTOP 0pUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXAyHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa MiBaHoBHa MIBAHYAK

[IOKTOP I0pVANYECKIX HayK, Mpodeccop,

npodeccop Kapeapbl MeXxAYHaPOJHOIO YaCTHOMO

1 rpaxgaHckoro npaesa um. C.H. Jle6epeBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIMTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCyjapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxannosny BUPIOKOB

LIOKTOP I0pMANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHunn (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONNTUYECKNX HayK, 3aBeaytowmii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockea, Poccutickas Qedepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npasa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMN B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe 0bbefuHeHre «MockoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbix Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAVAAT PUANYECKIX HayK, AOLIEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCy[apCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)
Anekcanpap Uropesuy MYPAHOB

KaHAMAAT IPUANYECKNX HayK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOro 1 rpaxxaaHckoro npasa um. C.H. Jlebepesa, MocKoBCKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NMABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXAyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapcteeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcran (Acmana, Kazaxcman)

Fennapguii Merposuy TOJICTONATEHKO

[IOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOoAHO-NPaBoOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAapPCTBEHHDIN MHCTUTYT MEXOYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Poccutickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT PUANYECKMX HayK, NpeaceaaTenb,
MexayHapopHbiii coto3 lopuctoB (Mocksa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi topucT Poccuiickon Oepepaumm, [OKTOP OPUANYECKUX HayK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaumn B
lOxHoM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutickas ®edepayus)



Anekcen Anekcangposuy KOCTUH

KaHAMAAT lopUaNYecKUX HayK, npodeccop, 3aBefytowmnii kKadeapon
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YuusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

WBaH NBaHoBuy KOTJIAPOB

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

Li3sHu3ton KYAH

npodeccop mMexayHapoAHOro npasa, KNTanckni MHCTUTYT NPUrpaHnyHbIX 1
MOPCKUNX NCCNefoBaHnii, YXaHbCcKuin ynusepcutet (YxaHe, KHP)
FenHapuii Upnnapxosuy KYPAIOKOB

[OKTOP loprANYEeCcKnX HayK, npodeccop, npodeccop kadeapbl
MeXJyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas ®edepayus)
Amutpuii KonctaHtnHosny JIABUH

NOKTOP 0pUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro nNpasa,
MOCKOBCKMIN roCcyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

JleB Anekcangposuy JIA3BYTUH

[OKTOP toprANYEeCcKnX HayK, Npodeccop, 3aBeayiowmin Kadbenpon
MeXayHapOHOro 1 eBPONencKoro npaea, YpanbCkuil rocyaapCcTBeHHbIN
lopuanyeckmnii yuusepcutet (Ekamepunbype, Pocculickas ®edepayus)
EBrenuni Mpuropbesuy JIAXOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, Poccuiickas TamoXKeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

Anekcanpp bopucosuy ME3AEB

[OKTOP I0PVANYECKNX HayK, OLIEHT, 3aBefytoLwmnii kKadeaporn
KOHCTUTYLIMOHHOTIO U MeXayHapoAHOro npaea, yHI/IBepCI/ITeT ynpasneHusa
"TUCBW" (KasaHs, Pocculickas ®edepayus)

Anekcen Anekcanpgposny MONCEEB

AOKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accoumauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii ayapaosuy MOHACTbIPCKUN

KaHAMAAT lopUaNYECKNX HayK, NapTHep, topuanyeckas prpma
«MoHacTbipckuii, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

Peinn MIOJUTEPCOH

[IOKTOP I0PUANYECKUX HAYK, Npodeccop, Npe3naeHT AKaaemui Npasa,
TannuHcknn yHusepcutet (TannuH, IcmoHus)

Jaypu MAJIKCOO

npodeccop mexxayHapoAHOro npaea, YHuBepcuTeT r. Tapty

(TannuHH, Scmorus)

Bopuc Usanosuu HEQEQOB

DOKTOP I0PUANYECKUX HaYK, AOLEHT, Npodeccop Kadeapbl MeXAYHaPO[HOro
npasa, MOCKOBCKWIA rOCyapCTBEHHbIN MHCTUTYT MEXAYHaPOAHbIX
oTHoweHwui (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
Tum MNOTbE

[IOKTOP NpaBa, MpurnaLleHHbl npodeccop,

MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHaPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

AOKTOP OPpNANYECKNX HaYK, 3aBe,qy|ou.w||?| oTAeNnoM agMUHUCTPATUBHOTO N
BOEHHOro 3aKoHofaTenbcTea, Annapat Munnu Megxnuca (MapnameHTa)
AsepbanpxaHckom pecnybnuku (baky, Asepbatioxat)

Bnapgucnas Jleonngosuy TOJICTbIX

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLLni Kapeapon
MeXayHapoZHOro npasa opugmyeckoro ¢pakynbteta, HoBocmbupckumin
rocyfapcTBeHHbI yHUBepcuTeT (Hosocubupck, Pocculickas @edepayus)
Bnagumup Muxannosuy LIYMUJTIOB

[OKTOP lopMANYECKIX HayK, Npodeccop, 3aBefytoLwmnii Kadpeapon mexayHa-
popHoro npaea, Bcepoccuitckan akagemma BHELLHeR TOProsamn
MI/IHI/ICTepCTBa SKOHOMMYECKOro passutna Poccun

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprANYeCcKnX HayK, npodeccop, 3aBeaylowmin Kadbenpon
eBponenckoro npasa, MOCKOBCKMIA rOCyAapCTBEHHbIN MHCTUTYT
MeXayHapOoaHbIX OTHoLWeHW (YHuepcutet) MU Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb

AxHa MBaHoBHa EODMMMOBA

Ph.D. (nonnTnyeckme Hayku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HaLlI/IOHaﬂbeIIh I/ICCI'Ie,ElOBaTeJ'IbCKI/II?I YyHuBepcnTeT «BbIcWwasn wkona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbli topucT Poccuiickon Oepepaumnn, KaHAUAAT IOPUANYECKIX HaYK,
npodeccop, npodpeccop Kadeapbl MeXAyHapOAHOro Npasa,
JOunnomatuueckasn akagemusa MU Poccun

(Mockea, Poccutickas ®edepayus)
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COOEPXAHUE KATEFTOPUU
«HAQHALUUOHANbHOCTb»

B COBPEMEHHOW

MEXOYHAPOOQHO-NMPABOBOW

NOKTPUHE

BBEIEHWE. Oonoti us xapaxmepHoix uepm cospe-
MEHHO020 MUPA ABTAEMCS Y6enuveHue Konu4ecmea
MexH20cy0apcmeeHHblX 00ve0uHeH U, HAOeITeMblX
20cy0apcmeamu WUPpOKUMU NOTTHOMOUUAMU, UMeI0-
WUMU USHAYATIDHO 6HYMPU0CYOAPCMBEHHYI0 NPU-
p00y. B mesncoyHapooHo-npasosoii 0okmpure maxue
000e0UHEHUS NPUHAMO HA3bIBAN HAOHAUOHAIL-
HbIMU, 4 CAMO s167eH1Ue N0 nepedare YKA3aHHbIX NOT-
HOMOUUTL U UX OCYU4ECINBIIEHUI0 HA MeH20Cy0ap-
cmeeHHOM yposHe — HaOHAuUuoHanvHocmoo. Ilpu
I1MOM, HECMOMPS HA 1O 4o OAHHbILL MepMuH
MOIHHO ObLI0 6cmpemump 6 0PUUUATLHBIX 00KY-
MeHmax u 6 pabomax yuervix yiue 6 cepeoure XX 6.,
8M710Mb 00 HACMOAULE20 BpeMeHI 20 KOMNIEKCHOe
u obwenpunamoe onpedesieHue 6 MexHOyHAPOOHO-
npasosoti doxmpure He ObLI0 CHOPMUPOBAHO, HINO
He2AMU6HO CKA3bI6AEMCS HA NPABUTILHOM NOHUMA-
HUU CYU4ecmea U Nepcrnexmue paseumus unmezpa-

UUOHHDIX NPOUECCo8, NPOUCXOOSULUX 6 COBPeMeH-
HOIX MeNOYHAPOOHbIX omHowenusax. Hacmosuas
cmamovs HANpAasneHa Ha npeooosneHue YKa3aHHo
HeonpeoeneHHOCHU.

MATEPUAIJIBI I METOIBDL. IIpu nanucanuu pa-
60mbL ObL71 NPOAHATUSUPOBAH PAO MEOPeMUUecKUX
UCCTIE008AHUTL  OMeHeCmBeHHbIX U 3apyOercHblx
10PUCINOB-MEHOYHAPOOHUKOS BIMOPOTL  NONIOBUHDL
XX - nauana XXI 6., a makice HopmamugHvle Uuc-
MOYHUKY, Uumeroujue 00NbLULOe 3HAEeHUEe O pac-
Kpoimust memvl uccnedosanus. IIpu ezo nposedernuu
asmopamu UCNonb308aIUCy UCMOPU4eCKUtl, cpas-
HUMENbHO-NPA6060LL U HeKOMmopble Opyzue 00ujeHa-
YyuHble U cheyuanvHvle 10pUoUtecKue Mermoobl.
PE3VJIBTATbI MICCIIEJOBAHWA. B pamxax
pabomut 61710 060cHOBAHO ymeepuOeHUe, Yo Co-
Oepacarie NOHAMUSL HAOHAUUOHATILHOCU, 6 Nnep-
8y10 o4epedv, 3aKM04Aemcs 6 HAOeneHUU 0p2aH06
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MeH20cyoapcmeeHH020 00veduUHeHUs onpedeneHHbl-
MU BHYMPULOCYOAPCINBEHHDIMU  NOTIHOMOYUAMU,
umo 06ycr06UBaeM ee MeCHYI0 C6513b C MAKOLL Ka-
mezopueti Mex0yHAPOOHO20 Npasa, Kax «uHmezpa-
uus». B nocnedyiouiem Ha ocHosanuu conocmaere-
HUS 0aHHbIX NOHAMULL 8 cmamve 000CHOBbIBAENICS
me3uc 0 HAOHAYUOHATLHOCTU KAK 06 00HOM U3 Cho-
0008 peanu3auuu UHMePAYUOHHbIX NPOUECCO8 8
pamkax mexczocyoapcmeeHHvix 06vedurenuti. Ilpu
IMMOM C YHermom 1mozo, 4mo 8 0aHHOM CLy4ae ocy-
uiecmensiemcs nepedaua 6HympueocyoapcrneeHHblx
NONIHOMOUULL HA MeH20CYOapCMeeHHbLll yposeHv, a
cama HAOHAUUOHATILHOCMY Npednondzaem mecHoe
83aumooeticmeue MeioyHAPOOH020 U BHYMPUOCY-
dapcmeenHo20 npasa, 0coboe 3HaueHue npuobpema-
em cucmema 2apavmuii, obecnevusaruux cma-
6unvHoe pazeumue u UHmMePAUUI0O CMPar 6Hympu
makux 00ve0uHeHul.

OBCYJKIEHUE U BBIBOIDBI. O6uyuii 861800
cMambvli COCIOUM 6 Mom, Yo 1o HAOHAUOHAIL-
HOCMbI0 C7Ie0yem NOHUMAINb CNOCO0 OP2AHU3AUUU U

0esTMenvHOCMU  MeH20CYO0apCceenHoz0 00vedute-
HUS, 8 PAMKAX KOMOPO2o 0HO npuobpemaem onpe-
OesleHHy10 cimeneHb He3aBUCUMOCU U HAOETISIeC
BHYMPUL0CYOAPCINBEHHBIMU NOTHOMOUUAMU 8 Ue-
JIAX  MeHOYHAPOOHO-NPABOBOLL  UHMEZPAUUU €20
CMpAaH-4eH08 npu cobmodeHuy 6anamnca eHympu-
20CY0apcmeeHHbIX U MeXOYHAPOOHBIX HAYATL 8 NPO-
yecce PyHKUUOHUPOBAHUS MAKO20 00DEOUHEHUS.

KITIOYEBBIE CJIOBA: naoHayuoxanvHocmo, pe-
CUOHATIVHAST  UHMEZPAUUS, MeH20Cy0apcmeeHvle
06Be0uHeHUs, Espasutickuti sKoHOMU1eCKUti cots,
Esponetickuti cot03, HAOHAUUOHATIbHOE NPABO, 2710-
banuzayus
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

B.B. laBpwunos, B.3. laHbLuoB

INTRODUCTION. The increase in the number of
interstate associations with an intrastate authority,
delegated by State members is one of the main charac-
teristics of contemporary world. In the international
legal doctrine, the accepted term for such associations
is supranational when the phenomenon of delega-
tion and exercise the authority on interstate level is
called supranationalism. Despite the fact that official
documents and research works consist the term un-
der consideration in the middle of 20th century, so
far, the complex and generally accepted definition of
supranationalism has not been formed. This situation
negatively effects on correct understanding the essence
and prospects for the development of integrational
processes taking place in modern international rela-
tions. This article seeks to overcome this uncertainty.
MATERIALS AND METHODS. When writing the
work, a number of theoretical studies of domestic and
foreign international lawyers of the second half of the
20th - beginning of the 21st centuries, as well as legal
sources that are important for revealing the research
topic, were analyzed. During the research implemen-
tation, the authors used historical, comparative legal
and some other general scientific and special legal
methods.

RESEARCH RELULTS. Within the framework of
the work, it was substantiated the assertion that the
content of supranationality, first of all, consists in en-
dowing the bodies of an interstate association with
certain domestic powers, which determines its close
relationship with such a category of international law

IHOJ 13 XapaKTEePHBIX YepPT COBPEMEHHOIO

MMPOYCTPOJCTBA ABAETCA POCT KOJMYe-

CTBa MEXTOCYAAPCTBEHHBIX 00beIMHEH I,
HaJle/I1eMBbIX TOCYJApCTBaMIU IIMPOKMUMM IIOTHOMO-
4MAMY, UMEIOIMMM M3HA4Ya/JIbHO BHYTPUTOCYHAp-
CTBEHHYI0 INpUPOAY. B MeX[yHapOmHO-IIPaBOBOIL
JIOKTPMHE TaKue 0ObelMHEeHNA IIPUHATO Ha3bIBATh
HaJIHAIMIOHA/IbHBIMM, @ CaMO sABJIEHMeE II0 Iepefjadye
UM TOCY[APCTBEHHBIX IOJIHOMOYMII — HaJHAIVO-
Ha/IbHOCTDIO.

JlaHHbIE TEpMUHDBI HayaaM aKTMBHO MUCIIOND-
30BaTbCsl B TEOPUM ¥ IPAKTUKE MEXIYHapOIHOIO
mpasa ¢ cepeayunbl XX B. Tak, elle B pe3onoLun
Konrpecca Espomnbl 1948 r. momuyepkuBaiach He-
00XOMMOCTD HAIMYUS HAO20CY0apCeeHHo20 Op-

as “integration”. Subsequently, based on comparison
of two definitions, it was justified that supranational-
ism can be considered as one of the methods for inte-
gration in interstate associations. At the same time,
given that in this case, the transfer of domestic powers
to the interstate level is being carried out, and supra-
nationality implies close interaction between inter-
national and domestic law, the system of guarantees
that ensure the stable development and integration of
states within such associations is of particular impor-
tance.

DISCUSSION AND CONCLUSION. The general
conclusion of the article is that supranationalism
should be understood as a way of organizing and op-
erating an interstate association, which has a certain
degree of independence and is vested with intrastate
authority for the purpose of international legal inte-
gration of its member states, subject to a balance of
domestic and international beginnings in the process
of functioning of such an association.

KEYWORDS: supranationalism, regional inte-
gration, interstate association, Eurasian Economic
Union, European Union, supranational law, global-
ization

FOR CITATION: Gavrilov V.V,, Danshov V.E. The
Content of the Category “Supranationalism” in
the Contemporary International Legal Doctrine. -
Moscow Journal of International Law. 2019. No. 3.
P. 6-13. DOI: 10.24833/0869-0049-2019-3-6-13

TaHa, OCYLIECTB/IAIIET0 CYAeOHY0 KOMIETEHIINIO
J1s rapaHTUy npas denoBeka'. B ct. 9 [JoroBopa 06
yupexpenny EBpornerickoro o0begHeHs YIS U
cramy 1952 r. Tak)ke MO>KHO ObITIO BCTPETUTH HOJIO-
KEHJEe O TOM, YTO 4YJI€HbI BBICLIETO PYKOBOJAILETO
opraHa 00beIHeHNS TO/DKHBI BO3JEP>KIBATbCA OT
KaKMX-1M00 HeiICTBUIL, «HECOBMECTUMBIX C HAOHA-
UUOHATbHBIM XapaKTEPOM UX 00SA3aHHOCTEI».

ITo mpomutecTBuM BpeMeHY KONNYECTBO MCCTIEe0-
BaHWI (peHOMEeHa HAJHALVIOHAJIbHOCTY BO3POCIIO
MHOToKpaTHO. OfjHaKO, HECMOTpPS Ha BCe yCU/Ius,
HpefIpUHIMaeMble B JAHHOI 00/IaCTY, YYEHBIM 10
CUX TIOp He YAaIoch cOPMYIMPOBaTh 0OIenpu-
3HaHHOE OIpeJe/leHNe 3TOro MoHATHA. Mex[y TeM
B HacToslllee BpeMs C MOsABJI€HNEM HOBBIX MEXIO-

' Cm.: MexdyHapooHoe npago: YuebHuk. Mog pep. C.A. Eroposa. M.: CratyT. 2015.
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CYHapCTBeHHBIX 00befuHeHnit, B yacTHocTu EBpa-
3UIICKOTO 3KOHOMMYECKOro com3a (garee — EADC),
y4acTHMLeN KoToporo sABnsercsa Poccuiickas Qepe-
panus, peleHue TON 3afjauy NpuobpeTaeT MpyH-
LyIIMa/IbHOE 3HAUeHNe /I IOHMMAaHMUA CyllecTBa I
HOBbILIEHNS 3P PEKTUBHOCTY IIPOLIECCOB MEX/YHA-
POJIHO-IIPaBOBOJ MHTErPaLly FOCYIapCTB.

JlaHHad craTbs NpU3BaHA B OIPEMIE/ICHHON CTe-
IIeHY J]aTh OTBET Ha 9TOT BOIPOC, NIPENIOXKUTD aB-
TOPCKOE OIlpefiefieH/ e KaTeTOpUy «HaJHaIMOHA/Ib-
HOCTb» Ha OCHOBE M3Yy4eHIs ee FeHe3lca 11 aHa/Imsa
CYLIECTBYIOLIMX B MeEX/[yHapO/IHO-TIPaBOBOI [IOK-
TPUHE IOfIXOfIOB K €€ IOHMMAaHMIO.

IIpencraBnsieTca, 4TO OTIPABHON TOYKOM 3a-
pPOXIeHMA ¥ HOCIefYIolleil 9BOMIOLMU ABIEHNA
HaJIHAIMIOHA/IbHOCTY B COBPEMEHHOM MMpe CTaju
MHTErpallyiOHHble IIpollecchl B EBpone cepeuHbl
XX B., HallelIMe BOIIOLIEHNE B CO3laHNM TAKUX
MeX/JYHApOJHBIX MHCTUTYIMOHA/IbHBIX 00pa3oBa-
HIIA, Kak EBpornerickoe o0beyiHeH e YT/ U CTa/IN
(1952 r.), EBpomeiickoe 3KoHOMMYECKOe COOOIIe-
ctBO (1958 1.) 1 EBpomnerickoe coo611ecTBO 110 aTOM-
Hoit aHepruu (1958 1.). BrocnenctBum oun o6benn-
Huch B EBpomeiickue coobuectsa (1967 1.), Ha
OCHOBe KOTOPBIX B 1992 1. 66171 cospan EBponerickuit
c0103. DTO COOBITHE CTAIO KIIOYEBBIM 3IEMEHTOM
reHeslca paccMaTpyMBaeMOro (eHOMeHa, TaK Kak,
110 MHEHMIO HEKOTOPbIX aBTOPOB, EC sABAeTCA Hau-
6oree APKUM IIPYIMEPOM HPOSABIICHNA CBOVICTB HaJ-
HALMOHAJIbHOCTY B COBPEMEHHOM MeXK/[yHapOJIHOM
npase [Crepxxuesa 2016:5].

CxoXme MHTerpalyioHHble IIPOLECChl IIPOMC-
XOIMIM M B IIOCTCOBETCKOM IIPOCTPAHCTBE, I7Tie B
2001 r. 61710 co3mano EBpasniickoe skOHOMMYECKOe
coob1ecTBo, IpeobpazoanHHoe B 2014 1. B EASC.

JlaHHBIe OpraHyu3anyy 06/aal0T 3HAYNTE/IbHbI-
MU 0COOEHHOCTAMM, IIO3BOJIAIOLVIMY OTAEIUTD UX
OT [PYIMX MEXAYHApOAHbIX MHCTUTYIMIL IIpexpe
BCEro, 3TO BbIPaXKaeTCs B 3HAYNUTENIbHON aBTOHOM-
HOCT) YKa3aHHbBIX 0ObefViHeHMil 1 ux opraHos. K
HpyMepy, aBTOHOMHas pabora EBpomeiickoil Ko-
MuCCuY 00ecrednBaeTCs BBICOKON CTENeHbI0 Hesa-
BJICMMOCTHU €€ YIEHOB JM Hamm4ueM O00A3aHHOCTH
TOCYZIapCTB BO3JEP)KUBATbCs OT BIAMAHMUA Ha HUX
P VICHOJTHEHMM MMM CBOMX 3aJjad, YTO IPsAMO 3a-
KperisieTcs B ¢T. 245 JloroBopa o GyHKIMOHMPOBa-
Hym EBporeiickoro corsa 1957 1. (B pegakiym Jlnc-
caboHckoro gorosopa 2007 r.)%

JpyruMm crennduyeckuM IIPU3HAKOM paccMa-
TPMBAEMBIX MEXIOCYHAPCTBEHHBIX O0DBeANHeHNI
ABJIAETCA HaJeNIeHNe UX HOTHOMOYMAMYU BHYTpPU-
rocynapcTBeHHoro xapakrepa. K mpumepy, Komne-
rua EBpasmiickoil 9KOHOMMYECKON KOMMCCUM Ha-
fie/ieHa IIPaBOM Ha IPMHATHE HOPMAaTVBHBIX aKTOB
(m. 13 ITonoxenns o EBpasniickoit SKOHOMIYECKOI
Komuccyn®). JlaHHbIe aKTbl, KaK 1 OT/e/IbHbIE JOKY-
MEHTBI, M3/jaBaeMble EBpOIENICKOI KOMMCCHEI, He
Tpe6yIOT MIMIIIEMEHTALVIOHHBIX IIPOLIEAYP 1 MOfIe-
XKaT HeIOCPENCTBEHHOMY IPVYMEHEHNI0 Ha Teppu-
TOPUY TOCY/JAPCTB-YYaCTHUKOB.

VIMeHHO BbIlIENIepeYNCIeHHble O0COOEHHOCTH,
10 MHEHUIO OO/IBIINHCTBA MCCTIEOBaTeNel, COCTaB-
JIAIOT COflep)KaHye KaTeropyy HaJHallMIOHaTbHOCTH.
B T0 e BpeMs pasHble aBTOPBI BHICKA3bIBAIOT Pas-
JIMYHbIE TOYKY 3PEHVA O CYIHOCTHBIX XapaKTepu-
crukax panHoro spienns. Tak, 10.C. besboponos
yKa3bIBaeT, YTO IIOJl HaJHALMOHATbHOCTBIO HEOO0-
XOZIIMO TIOHMMATh Ka4eCTBO 0011e00513aTeIbHOCTI,
BEPXOBEHCTBA 1 IIPSAMOTO JIEVICTBUA HOPM MEXIOCY-
IAPCTBEHHBIX 00bEVHEHNIT Ha TepPUTOPUN TOCY-
fapcTB-y4acTHUKOB [Besbopopos 2017:11]. Paspe-
JIsA5 9TY TOUKY 3peHus, mpodeccop 3anbrdyprckoro
yausepcurera Kupcren llIManen6ax KOHLEHTpUpY-
eT BHUMAaHIe Ha IIPSMOM JeJICTBIUM IIPaBOBBIX HOPM
HaJIHAaI[MOHA/IBHBIX opranusauuit [Schmalenbach
2010:5]. Cxoxxkee MHeHMe uMeeT u Ipodeccop
Jletinenckoro yHusepcuteta Jpuk [le Bpabanpep
[Brabandere 2013:2].

O.M. MeepskoBa paccMaTpUBaeT CYI[HOCT-
Hble XapaKTepPUCTUKVM HAJHALVOHAJBHOCTI dYepe3
06beM IOJTHOMOYNIT MHCTUTYTOB MHTETPAL[VIOHHOTO
obuiectBa [MemtepsikoBa 2012:17], a 3.A. IlaBernbe-
Ba BBIJIE/IAET B KayecTBe ee K/II0YEBBbIX 3/IEMEHTOB
BBICOKWII YPOBEHb MEXIOCY/JAPCTBEHHOIO COTPYJ-
HJMYECTBA JM METOJ MHTETpalluM, 3aBUCALIIMI OT
o6beMa IepeaHHbIX MEXXTOCY/IapCTBEHHOMY 00be-
muHeHuo nonHomounii [ITaBenbesa 2018:128]. Cxo-
XYyI0 mosuuuio uMmeer npodeccop KoHHeKTHMKyT-
ckoro yHusepcurera II. JIMHJCeT, yKa3bIBaIOINIA,
4TO «K/IOYEBBIM OTIMYMEM Ha[JHALMOHAIBHOI Op-
TaHN3aLMM OT MEXYHApOJHbIX OpraHM3aLVil sAB-
JIAETCA CTelleHb AaBTOHOMHOCTM B/IACTH €€ OPraHOB»
[Lindset 2016:154].

B cBorw ouepenp, M.M. bruprokos noHnMaet mnoyp,
Ha/[HAIMOHA/IBHOCTBIO COBOKYITHOCTb «CTPYKTYP-
HBIX, (PYHKIMOHANBHBIX U IMPOLEAYPHBIX OCOOEH-

2 [oroBop o ¢yHKUMOHMpoBaHUK EBponelickoro Coto3a ot 25 mapta 1957 . (B pegakuum JInccaboHcKoro gorosopa
2007 r.). QocTyn: http://base.garant.ru/71715364/ (nata obpaiyeHus: 20.04.2019).

3 TMonoxeHue o EBpasniickoli s3koHoMuyeckomn komuccmu. MpunoxeHve N2 1 k loroBopy o EBpa3uinckom SKOHOMUYECKOM
cot3e ot 29 mas 2014 r. Joctyn: http://www.consultant.ru/document/cons_doc_LAW_163855/ (gata obpalyeHus:

20.04.2019).
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HOCTEN MEXIYHapOJHOJ OpraHU3aLNM, ONpeNei-
IOI[VX TIPMOPUTETHBIN XapaKTep ee KOMIIeTeHIUN
B KOHKPETHBIX 00/IaCTAX 110 OTHOIIEHMIO K COOT-
BETCTBYIOIE/l KOMIIETEHL[MM TOCYHApCTB-4/lI€HOB»
[Buproxos 2013].

B oTnmume OT BbIIEyKa3aHHBIX aBTOPOB
E.A. Illn6aeBa paccMaTpyBaeT HaJHALMOHAIBHOCTD
B KOHTEKCTe TOCYJapCTBEHHOIO CyBepeHWUTeTa I
yKasbIBaeT, YTO CTeNeHb flefleTMpOBaHMsA TOCyap-
CTBOM CBOMX IpaB MeX/[yHAapOJZHOI OpraHmsa-
VM U COCTAB/AET CYHIHOCTh HAaJHALMOHA/TBbHOCTI
[IlIn6aeBa 1992:83]. C mosuumii ToCysapCTBEHHO-
ro CyBepeHNTeTa K JAHHOMY SB/ICHUIO IOAXONUT 1
T.H. Henraraesa, KoTopas MoiaraeT, YTO «HaJHALU-
OHa/IV3M B IIMPOKOM CMBIC/IE — 3TO JOOPOBOIBHOE
OrpaHMYeHMe CYBepPeHHOI KOMIeTEeHIMN Tocyfap-
CTBEHHOI1 BnacTy» [HemaTaesa 2014:244].

MHeHMe 0 TOM, YTO HA/[HAIMOHATbHOCTD Ipefi-
THOo/IaraeT Ty WIM MHYI0 XapaKTepUCTUKY MeXIOCy-
JIApCTBEHHOTO 00beVIHeHNA, KOTOPOMY OHA IIpH-
cya, BoickasbiBaercs O.H. lmakosuy [[ImakoBuy
2012:140], A.4. Kanyctunupim [Kamyctun... 2015],
JLIL. Anydpuesoit [[Ipaso BTO... 2016], a Takxe
psanoM 3apybexHbix yueHbx [Ku, Yoo 2013; Tangney
1996].

O6001yB BbIIETIPUBENEHHbIE TOYKM 3PeHMN,
MOXXHO CJeNaTh IpeBapUTeNbHbIN BBIBOL O TOM,
4TO HA/IHAIVOHAIBHOCTb — 3TO fABJIEHNUe, CYIIle-
CTByIOIllee B PaMKaX MEXIOCYJAapCTBEHHOrO 00b-
eIMHeHNs U HeIOCPeACTBEHHO peannsyeMoe IIpu
nepefaye MOTHOMOYMII €TI0 4IeHOB Ha MeXTOCyzap-
CTBEHHBIN YPOBEHbD.

Bripouewm, 1o HanreMy MHEHMIO, BbIIIECKa3aHHOE
He MOXeT CTy)XWUTb IOTHOLIEHHBIM OIIpefie/leHIeM
HOHATYS HafHauuoHampHOCTH. s Gomee rmy6o-
KOJI XapaKTepPUCTVMKM CYIIeCTBa J[JAHHOTO sfABJIe-
HMsI He0OXOIMO 0OpaTUTh BHUMaHME Ha OJHY U3
IJIaBHBIX 1leJIefl CO3/JaHNMA HalHAI[VIOHAIbHBIX MeX-
TOCYHapCTBEHHBIX OODBENVHEHMII — MEXIyHapof-
HO-IIPAaBOBYI0 MHTerpanuo. Tak, Hanpumep, B CT. 1
Jorosopa o EADC* npsmo 3akpenero, 4ro Coro3
ABJIAETCA MEXIYHApOJLHON OpraHMsauyeil peruo-
Ha/IbHOJ 5KOHOMIYECKOII MHTerpanyu. B csorw ode-
penb, OCHOBATE/N eBPOIENCKIX 00 beMHUTETbHBIX
IPOLIECCOB TAaKXKe BUJIEIN UX KOHEUHO 1e/bI0 T0-
sapnenne EBpomneiickoit denepanuu [bupa 2015].

Kak yxaspiBaetr 10.C. Besbopopos, mexjyHa-
POIHO-IIpaBOBasA MHTETpalLyisd — HpoLecc oobean-
HeHMA TPABOBBIX CUCTEM C IOMOIIBIO CTIel[aTbHBIX
MEXIYHapOJHO-IIPABOBBIX CPEICTB C IIe/IbI0 [IO-

CTIDKEHUS e[JMHCTBA IIPaBOBOTO peEryIMpOBaHMA,
CBA3QHHBII C [EATETbHOCTBI0 IPaBOCO3/IAMOMINX
Cy0BeKTOB B MEXAyHaponHOM mpase [besboponos
2012]. I'M. BenpsAMMHOB Tak>ke BUUT Lie/Ib IIPOLiec-
ca MHTerpalluy B OCTEIICHHOM 00pa3oBaHNI MEX-
TOCYIapCTBEHHOTO, SKOHOMMYECKM, a BO3MOXXHO
Y HONMUTUYECKH, efUHOr0, LieNocTHOro (integrum)
IPOCTPAHCTBA, 3IDKAYLIETOCA Ha OOI[eM pBIHKe
obpalieHNns TOBApOB, YC/IYT, KAIIUTA/IOB U pabodert
cunbl [Benbsamunos 2015].

IIockoNmbKy OCHOBHOJ ILI€IbI0  EATEIbHOCTHU
MEXTOCY/JAPCTBEHHbIX OODbEeNVHEHNII Ha/HAIINO-
Ha/IbHOTO THUIIA ABJIACTCA MEX/[YHAPOJHO-TIPaBOBas
VIHTETpalyis, TO HeOOXOHMMO OIpeNeNnTb, KaKoe
MeCTO 3aHMMaeT Ha/JHAIMOHA/IbHOCTb B 9TOM IIPO-
mecce.

Kax 6b110 YKa3aHO Bblllle, pacCMaTpUBaeMoe sB-
JIeHe XapaKTepuayeTcs Hepefiadeil HaJHAIVIOHA/Ib-
HOMY OOBEIVMHEHUI0 T'OCYAAPCTBEHHBIX IIOTHOMO-
41Ii, ONIPEETIEHHOI CTEIIEHbI0 CAMOCTOATENbHOCTI
KaK CaMoro oObefJHEeHMs, TaK M ero OPraHoB IIO
OTHOLIECHMIO K €0 IOCYAapCTBaM-4IeHaM, a TaKxe
HaJle/ieHVieM I0pUANYeCKIX HOPM, M3JaBaeMbIX Op-
raHaMM TaKOTO OOBeAVMHEHNS, CBOMCTBOM X He-
HOCPEACTBEHHOTO IIPYIMEHEHNA B PaMKaX COOTBET-
CTBYIOIVX HAal[VIOHATbHO-IIPABOBBIX CHCTEM.

HapHanMoHa/IbHOCTD B JAaHHOM CITy4Yae BBICTY-
maeT Kak QYH[AMEHT I peaqn3alluyl MHTerpa-
LMY, YCTAQHAB/IMBAsA OIpeJe/IeHHble BO3MOXHOCTI
VI TApAHTUM JIA AeATeNbHOCTU KaK CaMOro o0beau-
HEHN, TaK 1 ero opraHos. Kpome Toro, npu pas-
paboTKe IOPUANYECKMX HOPM HaJIHAIMOHA/IbHBIM
OpraHoM OObeNVHEeHNA, OT UCIIONTHEHUSA KOTOPBIX
TOCYapCTBO-YYaCTHMK OTKAa3aTbCsA He MOXET, CO3-
JlaeTCA eITHOE PEryIATUBHOE IIPAaBOBOE IIPOCTPAH-
CTBO Ha BCeil TeppuTopun 00beayHeH s, YT, Oes-
YC/IOBHO, CIIOCOOCTBYeT COMVDKEHUIO IPAaBOBBIX
CICTEM €ro TOCyJapCTB-4/IEHOB.

Crenenb 1 MacmITabbl MHTETPALMN 3aBUCAT OT
o6beMa IOJTHOMOYNIA, TIepefjaBaeMbIX Ha Ha/{HAIIU-
OHa/IBHBIN YpoBeHb. C 3TUM, HalpuMep, COITIAlIa-
etcsa A.P. XysuxaHoBa, yKa3bIBaolllas, YTO BbICOKas
CTeIeHb VHTETPALVIOHHBIX CBA3El MeXJY rocyaap-
CTBAaMI NIPOSAB/IAETCA B YBE/MMYEHNM IIPU3HAKOB TO-
CYIApCTBEHHOCT) B PaMKaX MEXIOCYapCTBEHHOTO
obbenyHenns [XysuxaHosa 2014]. A .M. Benpsamu-
HOB I BOBCE CUNTAET, YTO BBICLIAA MHTEIPALVIOHHAA
dopmMa — 5KOHOMMYECKMIl COH03, T.e. CBOEr0 pofia
9KOHOMMYECKUIT (eiepanaM, TOrMYecKn BefyIuit
u K obuiemy denepanusmy [Benbsammnos 2015].

4 [JoroBop o EBpa3niickom skoHOMUYeCKoM coto3e oT 25 mast 2014 r. loctyn: http://www.consultant.ru/document/cons_

doc_LAW_163855/ (nata obpatueHms: 20.04.2019).
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ISSUES OF THEORY OF INTERNATIONAL LAW

Kak pesynbTat, ciegyeT IpusHaTh B JOIOJIHe-
HJe K BBIIIECKa3aHHOMY, YTO HaJHALVIOHAIbHOCTD
MOXKeT OBITh OXapaKTepyu30BaHa 1 KaK CIOCOO op-
raHusanyuy U QYHKIVOHMPOBAHMA MEXIOCYHap-
CTBEHHOTO OOBEVMHEHUSA U €ro OPraHOB B LENAX
OCYIIECTB/IEHNA MeXIYHapOIHO-IIPAaBOBOIl UHTe-
rpauun. IIpu 3TOM JjaHHOE ABNIEHME He BCerfa Io-
3BO/IAET KOHCTATUPOBATb HAa/M4Me MHTEIPUPOBAH-
HOTO IIPOCTPAHCTBA, HO popMupyeT HeOOXO[UMYIO
OCHOBY M CTaBUT 3aJia4y AOCTVDKEHA STON LIe/IN.

He BbI3bIBaeT COMHEHUIT TOT (baKT, 4TO HajlHa-
IMIOHA/IBHOCTD IIPECTaB/IACT COOO0I MEXyHApPOS-
HO-IIPaBOBOE SABJIEHUE, B peaqM3aluyi KOTOPOTo
IJIABHYIO PO/b IIPOJIO/DKAIOT MIPaTh TOCYHApCTBA.
OTO MOATBEPXKJAETCA, B YACTHOCTI, TeM, YTO IIpa-
BOBBIM (PyHZaMEHTOM, Ha KOTOPOM CO3JIAlOTCA
MEeXTOCY/JApCTBEHHbIe ~HAJIHAIMOHA/IbHbIE 00D-
eIHEHVA BBICTYIAIT MEX/[yHApOHbIE JOTOBOPBI,
3aK/IIoyaeMble rocypgapcTBamu. [Ipu stoM, BeTymas
B VHTEIPAIMIOHHOE HaJHAIVIOHAJbHOE O0DefyHe-
HJe, TOCYAApCTBa He TEPAIT CBOIl CyBEpPEHUTET 1
HPOJO/DKAIOT UTPATh KIIOYEBYIO PO/Ib B €ro QyHK-
IMOHMPOBAHUM. JTO BBIPOKAETCA KaK B HaIMYUM
BBICIIIETO OpraHa OODBENVHEHNA, COCTOAIETO M3
0(UIVaTbHBIX IIPEeICTaBUTENIeI TOCYIAPCTB, TAK U B
BO3MOYKHOCTY IOC/IESHUX B 1000/ MOMEHT BBINTHU
13 JAaHHOro 00benyHeHnsa (YTO HeJABHO HAITALHO
OBL/IO IPOJIEMOHCTPUPOBAHO Benukobpuranmeit).

B T0 ke BpeMs Hepefiaua rocyfiapCcTBEHHbIX MO
HOMOYMII ¥ aBTOHOMHBIII CTaTyC 00beIVIHEHNS CO3-
JIal0T BO3MOXKHOCTD LIMPOKOTO YCMOTPEHNS HaflHa-
IMIOHA/IbHBIX OPraHOB M JaXKe 37I0yHOTpeO/neHnit ¢
VX CTOPOHBI, YTO MHOIZIA MOXET BBIPaXXaTbCA B I10-
CATaTe/NbCTBE HA TOCY[APCTBEHHBINI CyBepeHUTET
YYaCTHMKOB OObefMHeHNsA. Tak, MHTerpalyoHHbIe
npoueccel B EBporne ¢ Havana 1970-x IT. paccmarpu-
Ba/IMICb HEKOTOPBIMY TOCYAAPCTBaMM KaK IpPOIiece
IIOCTENIEHHOI yTpaThl CyBepeHuTeTa. lakoe He-
raTMBHOE BOCIIPYATHE NPOAB/IANOCH B TEH[ICHLIUN
K TOPMOXEHMI0 WX «yraybneHusi» [MerepsikoBa
2007:60]. Kpome TOro, B MeXHyHapOJHO-IPABO-
BOJI JOKTpUHE Bce 6oJiee MIMPOKOe paclpoCcTpaHe-
HJie TIOJTy4YaeT TOYKa 3PEHN, 4TO PACIPOCTPaHeHNe
Ha/[HAIMOHA/IbHBIX OPTaHM3aLNIT MOXKET IIPUBECTI
K TaKOMY IIOJIOKEHUIO Jiel, IIPY KOTOPOM TOCYHap-
CTBEHHBII CyBepeHUTeT He OymeT 06majiaTh mpex-
HUM cofiep>kanneM [Brabandere 2013:2].

B cBA3SM ¢ yKa3aHHBIMU OOCTOATENbCTBAMMU
0071bIIIOE 3HAYEHIIE B IIPOLIECCE ONPee/IeHNS Coiep-
’KaHUA Ja/IbHeNIINX IIar0B Ha ITyTH CO3/JaHV HaJ-
HAIVIOHA/IbHBIX 00BeVIHeHNIT IproOpeTaeT 3agaua
obecrieyenns OanaHca BHYTPUTOCYAAPCTBEHHBIX 1
MEeX/[YHAPOJHBIX Hadal MX (PYHKIVOHVPOBAHMA.
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ITosToMy, ¢ OfHOJ CTOPOHBI, C YY4€TOM LeNeit, 1A
KOTOPBIX CO3JAIOTCA TaKue OODbefHEHUA, BaXKHO
HafIeINTh MX OPraHbl TaKMMMU IOTHOMOYUAMHU, C
HOMOII[BI0 KOTOPBIX MOXKHO OB Ob1710 9¢)(eKTUBHO
OCYIIECTB/IATb MEX/[YHAPOJHO-TIPAaBOBYIO MHTETPa-
IMI0 Ha BCeM 0ObeMHAeMOM IIPOCTpaHCTBe. B Ka-
4ecTBe OfJHOrO 13 Hambosiee 3HAYMMBIX CPEy HUX
ClleflyeT HasBaTh IIPaBO M3JaHMs 00Ijeo0s3aTenp-
HbIX HOPMATVMBHBIX aKTOB, IIOJIOKEHVA KOTOPBIX
MO/ OBl HAIIPAMYIO IPYMEHATHCA HA TEPPUTOPUN
rOCYapCTB-4/ICHOB.

MexannamoM, obecrieunBaomyM 3PPeKTrB-
HOCTb JeJICTBYA TaKMX HOPM, IO/DKEH CTaTh CIeIN-
aJIbHBIIl OpPraH WHTETPALIOHHOrO OO0befHeHNM,
KOHTPONUPYOWNIT COOMIOfieHNe TOCYAapCTBaMM
COOTBETCTBYIOI[VX HOPMATVMBHBIX IIPEIIMCAHNIL.
K npumepy, B pamkax EBpomnerickoro corosa Taxme
¢yuxuun somonuser Cyn EC, HajieneHHbII TOTHO-
MOYMAMY IO HPUHYKJEHNIO TOCYAAPCTB K COOIIO-
neHnio HopM mpasa EC, 4To HaxopuT mposBIIeHMe
KaK B 0053aTeIbHOCTI ero IOPUCAMKINY IS TOCY-
napcT — wieHoB EC, Tak 1 B Ha/muuum y Hero mnpasa
IPUMEHATb K OCYAAPCTBY, IPOUTHOPUPOBABIIEMY
peutenne Cyza, punHaHcoBble caHKuMH [VcronuHos
2017:59].

B T0 ke Bpems, ¢ [pyToil CTOPOHBI, B CUJIY TOTO,
YTO HAJIHAIMOHA/IbHbIE CTPYKTYPbl CO3HAIOTCA HA
OCHOBAHMI COITIALIEHUI TOCYAPCTB, HMOCIENHUM
JIO/DKHBI OBITH IIPeJOCTAB/IEHbl OIpefie/ieHHble Ia-
PaHTHY, YCTaHAB/IMBAIIINE IPENeNbl JeATeTbHO-
CTYM Ha/{HAIMOHA/IbHBIX OPTaHOB U IO3BOJIAKOIINE
rOCylapCTBaM-4wIeHaM KOHTPOIMPOBATh K/II0UeBble
aCIeKThI MX IeATENIbHOCTI. B yacTHOCTH, IpefcTaB-
JIAETCA HEJJOIYCTMMbIM Ha/lN4ye y HaJHAI[VIOHA/Ib-
HbIX OpPTaHOB BO3MOXKHOCTM CaMOCTOSTENIbHOTO
pacumpeHus co6CTBEHHOI KOMIIE TEHIIUN.

PaccmaTpuBaeMble acreKTbl KaTeropyyu «HajJHa-
IMIOHA/IBHOCTb» MMEI0T 0c000e 3HaueHue, ITOCKOIb-
Ky IPaBWIbHOE COOTHOILIEHNE FOCYAapCTBEHHBIX 1
MeX/JYHapOJHBIX Ha4aJl B eATeTbHOCTI Ha/JHALINO-
Ha/IbHOTO 00pa3oBaHMs, CIIOCOOCTBYeT CTaOMIbHO-
CT) €T0 MHTErpaIyioHHol geAtenbHocTu. C fpyToi
CTOPOHBI, OTCYTCTBMeE Oa/laHca B 9TOI 00/1aCTH CIIO-
COOHO CyIIeCTBEHHO CHM3UTD 9 (HEeKTUBHOCTD MH-
TerPaIVIOHHBIX IPOLIECCOB, MPOTEKAIINX B PaM-
Kax o0beyHeHNs, b0, HA0OOPOT, IPUBECTH K €T0
«OTOCYHApPCTBIICHUIO» U TIOCTIEAYIOEMY pacIiafy Ha
¢doHe HeM30€XKHOTO KOHIMKTA C €T0 CYBEPEHHBIMM
YIpeRuTeIAMM.

Ha ocHOBaHMM NpOBEEHHOTO MCCIENOBAHNA
MOYXHO IIPUITH K BBIBOJY, YTO COfiep)KaHUe Kare-
TOpUM «HA[JHAIMOHAIBHOCTb» CK/IA/IbIBACTCA M3
crenyomux 6a30BbIX cocTaBAomyx: (1) mepexayun
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YaCTV TOCYAAPCTBEHHBIX IIOTTHOMOYNIT MEXXTOCYap-
CTBEHHOMY O0Be[IVIHEeHNIO; (2) CTpeM/IeHVsI TaKOTO
00beVHeHNA K PELIeHIIO HTErPAL[YIOHHBIX 3aad;
(3) obecreyenns 6ananca BHYTPUTOCYAAPCTBEHHBIX
¥ MeXIYHAPOSHBIX HA4a/l B AEATEIbHOCTH 00beay-
HEHVA U er0 OpPraHOB. YKa3aHHbIE XapaKTePUCTUKN
II03BO/LIIOT OIPEeNINTh HAOHAUUOHATIVHOCHD KAK
€nocob opeanu3auuu u OesmenvHOCMU MeN20Cy0ap-
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CMBeHH020 00BeOUHEHUS, 8 PAMKAX KOMOPO2O OHO
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O 3AKPEMJIEH NMPUHLUUMA
ABTOHOMWMU BOJIN B KOOEKCE

BYCTAMAHTE

BBEIEHMUE. [Ipunyun asmoHomuu 607U CHOPOH,
6 nepey ouepedb 002060PHLIX NPABOOMHOUIEHUL,
ABACMCA NPOUHO YCHIAHOBTIEHHDIM 6 COBPEMEHHOM
MeHOyHApoOHoM uacmHom npase. Ha npomsiceruu
XX 8. 0H nomyuan écecmoporHee pa3eumue 6 Mei-
OYHAPOOHBIX 002080paX, YHUPUUUDYIOULUX HOPMbL
KONIUBUOHHO20 NPA6a, U 6 HAUUOHATILHOM 3AKOHO-
damenvcmee MHOUX 20cy0apcme mupa. B opuouye-
cKoli Iumepamype pacnpocmpanena mouka 3peHus,
C0271ACHO KOMOPOIi Yoice nepeast 6Ce00beMMOULAS KO-
oupuxkauus mer0yHapooHo20 HACMHO20 Npasa —
Kooexc Bycmamanme — npososenauiaem npuHyun
ABMOHOMUL 807U CIOPOH HACHIHONPABOBLIX OMMHO-
uieHULl MeHOYHAPOOHO020 Xapakmepa.
MATEPMAIJIbI I METO[BDI. IIpunyunuanvHyto
YCMAHOBKY UCCTIE008AHUS COCIABISem 0Nnopa He
monvko Ha HopmamueHolli mamepuan Kodekca By-
cmamanme, HO U HA 00CMOAMENbCMEA U NOCTIeO-
CMBUS e20 paspabomku, a makie Ha CNeUUPUKy ezo
npumeHeHuss 6 eocyoapcmeax-yuacmuuxax (oco-
OeHHO ¢ yuerom cOenaHHbIX PAOOM CIPAH 02080POK
06ueeo xapakmepa,).

PE3YJIBTATbI MCCJIEOJOBAHUA. Ykaswsa-
emcs, umo Kodekc Bycmamanme xax éceo6vemto-
was KoOUPUKAUUS MeHOYHAPOOH020 HACHHO20
npasa nocmpoeH Ha KOMNPOMUCCHBIX PeUteHUX U
PAMUPUUUPOBAH CO MHOMECINBOM 02060POK, 6 MOM
uucse CBOOSULUX HA Hem camy uoerw YHUPUKayuu.
Ilocnedosamenvto 0okasvieaemcs, umo cm. 3 Ko-
dexca bycmamanme, ycmaHasnueanuas mpu ka-
mezopuu npasosvix Hopm (8 mom uucsne 000poB0Ib-
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HOIX, «NPUMEHSEMBIX MONILKO 1O  U3BAGTEHUIO,
MONIKOBAHUI UNIU NPe3YMAUUL 607U CHIOPOH UMY
00HOTI U3 CIOPOH»), UMeem CIUUKOM 00uwjuil xa-
pakmep, a ompui6oUuHble YNOMUHAHUS 00 ABIOHO-
MUU 607U 8 dcheKme IMONKOBAHUS 002060P06
U KOZTUBUOHHO20 PezyNIUPOBAHUS 002080P08 NPUCO-
eOUHeHUsT He ABTIAIOMCS 00CAMOYHbIMU OIS ym-
sepacoenuss o mom, umo Kodexc bycmamarnme npo-
803271ACUTI, YCMAHOBUIL UIU 0AKce NPUSHAT NPUHUUN
A6MOHOMUL 801U 6 MEHOYHAPOOHOM UACHIHOM NPa-
8e.

OBCYJKIEHME M BBIBOIBDI. Ilo umozam npo-
8e0eHH020 UCCTIE008aHUS HOPMYTUPYIOMCT 084 OC-
HOBHbIX 6bI600A: 60-NEPBBIX, B0NPEKU PACNPOCPA-
HeHHOT 8 10PUOUUECKOLL umepamype mouke 3peHus
OMCYmCcmeyom OCHOBAHUS ONSL YMBEPHOeHUS O
mom, umo Kodexc Bycmamarme HenocpeocrmeeHHO
NpO6032NIACcUsl NPUHUUN ABIMOHOMUL 607U CIMOPOH
4ACMHONPABOBYIX OMHOUIEHUL MeHOYHAPOOHO20
Xapakmepa; 60-6MOPLIX, Me3UC O 3aKpensieHuu
1pasosozo NPUHUUNA MeNOYHAPOOHBIM 002080POM
(unu unoti gopmoti npasa) mpebyem, no MHeHUW0
asmopa, 6nosHe onpedeneHHoL MepMuUHoN0UY no-
JIOMHCEHUST UTIU COBOKYNHOCIU NOJIOHEHUL COOmeen-
Cmeyuez0 akma ¢ ydemom obuseli xapaxmepu-
CMUKU U 0COOeHHOCMel OCYULeCnB/IeMo20 UM
1paso6020 pezynupoBaHus.

K/IIIOYEBBIE CJIOBA: npunyun asmoHomuu

807U, 6bl60p NPpUMEHUMO20 Npaed, coenauieHue o
npumeHumom npase, 00513amenbcmeeHtblll cma-

MocKoBCKuMIin XypHan MexayHapofHoro npasa » 3 « 2019
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mym, Kodexc Bycmamarme, yHupuxayus koniusu-
OHHbIX HOPM, KOZLIUSUOHHOE NPABO
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ON THE STIPULATION
OF AUTONOMY OF WILL PRINCIPLE
BY THE BUSTAMANTE CODE

INTRODUCTION. Autonomy of will principle
(mainly, in case of international contracts) is firmly
established in modern private international law. It has
become more and more widespread in international
treaties unifying choice of law and national legislation
of numerous states through the whole XX century. The
jurisprudence elaborated a position that the first com-
prehensive codification of private international law
(the Bustamante Code) stipulates autonomy of will
principle for parties to international private relations.
MATERIALS AND METHODS. The essential tech-
nique of this research is bases on the analysis dealing
not only with the text of the Bustamante Code, but
more with the framework and effects of its elaboration
as well as with the peculiarities of its application by
member states (especially in the view of general reser-
vations made by several states).

RESEARCH RESULTS. It is pointed out that the
Bustamante Code as comprehensive codification of
private international law is based on compromise
solutions and has been ratified with multiple reser-
vations including those nullifying the very idea of
unification. It is proved in series that art. 3 of the
Bustamante Code, outlining three categories of legal
norms (including voluntary, ‘applied only by mani-

Moscow Journal of International Law « 3 - 2019

festation, interpretation or presumption of will of the
parties or one of the parties”), has too broad charac-
ter, and fragmentary autonomy of will mentioning
in respect of contracts’ interpretation and choice-of-
law rules dealing with contracts of adhesion are not
sufficient to contend that the Bustamante Code has
proclaimed, stipulated or even acknowledged the
autonomy of will principle in private international
law.

DISCUSSION AND CONCLUSIONS. Two main
conclusions are made: firstly, contrary to the point of
view widespread in jurisprudence the grounds to con-
tend that the Bustamante Code proclaims autonomy
of will principle are absent; secondly, conclusion on
legal principle stipulation by the international trea-
ty (or by the other form of law) requires, in author’s
opinion, quite definite terminology of provision or of
the whole text of the corresponding document in the
view of concept description and specific peculiarities
of its mechanism.

KEYWORDS: autonomy of will principle, choice of
applicable law, choice of law agreement, law of a con-
tract, the Bustamante Code, conflict of laws unifica-
tion, conflict of laws
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FOR CITATION: Novikova T.V. On the Stipula-
tion of Autonomy of Will Principle by the Busta-
mante Code. — Moscow Journal of International

aKpeIieH/e MIpUHUUIA aBTOHOMUM BOMK
CTOPOH YaCTHOIPABOBBIX OTHOLIEHUII C MHO-
CTpPaHHBIM 3/IEMEHTOM B MeXIYHApPOHBIX
IOroBOpax IPOUCXOAUIO, B IEpBYK oOdYepefb, B
paMKax yHUUKAIVM KO/UIM3MOHHBIX HOpM. Kak
ykaspiBaeT H.I. Bunkosa, mepBoHa4anbHO «C YHU-
¢duKarmmel KO/IM3MOHHBIX HOPM» OBUIM CBSI3aHBI
«HanbonpIne HafeXabl» [Bumkosa 1997:132]% Tlpu
9TOM YAVBUTEIbHBIN (AaKT UCTOPUY MEXIYHAPOJ-
HOTO YaCTHOTO ITPaBa COCTAB/IAET TO, YTO OOpeTIINe
He3aBMCUMOCTb TrocygapctBa IOxHOIT AMepuku
OKa3aJICh IIePBBIMY, KTO JOCTUT ycIexa B Kopudu-
Karyn ero Hopw [Deli¢ 2019]2
Haubosnee 13BeCTHbI B 9TOM OTHOIIEHUN NIPU-
Mep cocTaBseT Komekc MeXIyHapOfHOTO YacT-
HOTO IIpaBa, MMEHYeMBII B YeCTb ero paspabor-
4yKa — KybuHcKoro ropucta AHToH1no CaHueca fie
Bycramanre-u-Cupsena — Kogexcom Bycramanre’.
[Ipunatue panHoro Kopekca 20 despansa 1928 r.

Law. 2019. No. 3. P. 14-21.
DOI: 10.24833/0869-0049-2019-3-14-21

COMHEHHBIN YCIIeX B Jie/ie BCeoObeMITIoNeil KO-
¢duKaIy MeXXIYHapOJHOTO YaCTHOTO IpaBa’.

Bripouem, ero mpyuMeHeHMe Ha NpaKTHUKe CTOI-
KHY/IOCDb C psAfoM npenATcTBuil. Bo-nepsbix, CIIIA
He CTalM y4yacTHMKaMu 3Toro Kofekca, B mepByio
ouepeib, B cuny Ttoro, 4ro Koncturyuma CIIA
OTHOCHUT TaKMe BOIPOCHI K KOMIETEHIIMU OTHeNb-
HbIX 1TaToB [Vickers 1981:627-628]. Bo-BTOpbIX,
6ONbIIAst YaCTh TOCYJAPCTB-YIACTHUKOB paTdu-
nuposana Kofiekc ¢ pasHOro pofa oroBopkamu, U3
KOTOPBIX KPUTHYECKU 3HAUMMBIMMI ABIAIOTCA OrO-
BOpKM o01ero xapakrepa. Ha ocHoBaHuM mocnep-
Hux Kopmekc He mpumeHseTcs B caydae IPOTHMBO-
peuns HalVOHaJIbHOMY IPaBy COOTBETCTBYIOILETO
rOCyAapCcTBa’.

HakoHern, pervoHanbHBIN XapakTep Kopudu-
Kaluu ¥, COOTBETCTBEHHO, IpuMeHeHMe Kopekca
B paMKax y3KOTO KpyTra ToCyfjlapcTB He IIpefIoa-
Ta/I) ero YHUBEpPCalbHON 3HaUMMOCTH. TeM He Me-

HEE MocCiIegqHee 00CTOATENILCTBO HA IIpaKTUKe Najio
HpOTI/IBOl’[OJ’[O)KHbe;[ pe3ynbrar. C OI[HOIZ CTOpPOHDI,

cTano pesynbTaToM pabotsl lllectoit koHpepeHIyM
aMepMKaHCKMX TOCY[JapCTB 1 OLIEHMBAETCA KaK He-

' B nuTepatype B KauecTBe NpenmyLLeCcTB YHUPMKALMUN KOSIIIN3MOHHBIX HOPM YKa3blBatoT ee HamnpaBNeHHOCTb UCKITIoUN-
TeJIbHO Ha YYaCTHMKOB YaCTHOMPABOBbLIX OTHOLIEHWI C MHOCTPAHHbIM 3IEMEHTOM, a TakXe ObICTPOTY 1 MPOCTOTY CaMoro
npouecca yHudurkauum. B kauectBe HegocTaTKa e YNOMMHAETCA TOT GaKT, UTO KOMMIM3UOHHAA HOpMa TaK UM UHaye oT-
CblNaeT K HaLMOHabHOMY NpaBsy, KOTOPOe Pa3NYaeTcA B Pa3HbIX FOCYAapCTBaxX Y KOTOPOE, €C/IN OHO ABAAETCA MHOCTPAH-
HbIM MO OTHOLLEHWIO K lex fori, LOMKHO BbITb ycTaHOBMEHO cyfom (cM.: MaTBeeBa T.B. Ponib MexayHapoaHOro Aorosopa B
MeXAYyHapOAHOM YacTHOM MnpaBe: [inc. ... KaHa. lopua. Hayk. M. 2006. C. 19-20; CnHeBa H.A. YH1dUKaLma npaBoBbIX HOPM,
perynupyoLmux BHeLWHeToproeoe 06a3aTenbcTo: [InC. ... KaHA. opua. Hayk. CapaToB. 2006. C. 153-154).

2 Tak, ewwe B 1877-1878 rT. B I. JIuMe COCTOANCA KOHIPecc, pe3yNibTaToM KOTOPOro CTano npuHATue 9 HoAbpsa 1878 r. goro-
BOpPa, yCTaHaB/VBaloLlero eAnHoobpasHble HOPMbI MEXAYHAPOAHOIO YaCcTHOTO NPaBa, KOTOPbIW, 0fHaKo, 6bl1 patndnLm-
poBaH TonbKo Mepy 1 Tak 1 He BcTynun B cuny [Rangel 2019:547].

B 1888-1889 rr. B I. MOHTEBMAEO COCTOANCA KOHIPECC, pe3ynbTaToM KOTOPOro CTaso NPUHATUE AEBATUN MeXAYyHapOAHO-
NPaBOBbIX MHCTPYMEHTOB MO Pa3HbiM BONPOCaM MeXAyHapOAHOro YacTHOrO npasa (BKouas BONPOCh! YrONIOBHOM 0pUC-
ankumm). Pabota faHHOro KOHrpecca oLeHMBaeTCA Kak ycrneLuHas, MOCKONbKY BCe rocyAapCTBa-noAnmMcaHTbl, HECMOTPA Ha
Hafmume Mexgy HEKOTOPbIMU M3 HUX MOAUTUYECKMX PasHornacuii, paturumnpoBany Bce JOKYMEHTHI (3a UCKUYeHneM
Bbpasunun n Ynnu, He patndurumpoBasLLMX TPU foroBopa 13 aeBATn) [Parra-Aranguren 1980:69-70]. BTopoi KOHrpecc, Ha-
LiefIeHHbI Ha NepecMoTp YKa3aHHbIX UHCTPYMEHTOB, cocToancaA B . MoHTeBngeo B 1939-1940 rr. [Maekelt 1982:223-224].
3 Kopekc mexpayHapofHoro yactHoro npasa (Kopekc byctamaHTe 1928 ropaa) (npuHAT B I. [aBaHe 20.02.1928). — MexdyHa-
poOHoe yacmHoe npaso: CoopHuk dokymeHmos. M.: BEK. 1997. C. 3-40. PewweHune Ha3BaTb JOKyMeHT Kogekcom byctamaHTe
6b1510 NprHATO LecToil MexayHapoaHOM KoHPepeHLmeln amepukaHckux rocygapcts [Tuininga 2009:435].

4 Kopekc byctamaHTe BK/oYaeT BCTYNUTENbHbIN pa3fen (CT. 1-8) 1 ueTbipe KHUM: MeXAyHapOoAHOe rpakaaHckoe npaBo
(cT. 9-231), mexxpyHaponHoe ToproBoe npaeo (CT. 232-295), MeXXayHapoAHOoe YroloBHOe NpaBso (CT. 296-313) n mexayHa-
poaHbI npouecc (cT. 314-437).

> Hanpumep, Pecnybnuka Yunu patnduumpoana Kogekc co cnepytoLeit oroBopKkoit: «[pu Hanuuum Konmsmm Mexay
npaBoM Ynnm 1 MHOCTPaHHbBIM 3aKOHOM, MONOXEHUA OeNCTBYIOLWMX 1 OyAyLMX 3aKkoHOB Yunu 6yayT npeBanupoBaTb Hag
yKa3aHHbIM Kogekcom B cilydae npoTmBopeumnsa mexay Hummu». OTcioga npaBoBefbl cAenanyt OAHO3HaYHbIN BbIBOA O TOM,
YTO TaKMe OroBOpPKM O6LLEro XxapakTepa NPUBOAAT K CKPbITOMY aHHyNMpoBaHuio gocTukeHnii Kopekca [Vickers 1981:628].
AHanornyHble oroBopku caenanu Konymbus, Kocta-Puka, Hukaparya n Ypyrsaii [Parra-Aranguren 1980:72].
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CYZIBI TOCYAApCTB — y4acTHMKOB Kopekca B oTcyT-
CTBJE COOCTBEHHBIX KOJIM3MOHHBIX HOPM IO PAAY
BOIIPOCOB CpOpMUPOBAIN TEHJECHLMIO OOpalieHns
3a pemenneM K Kopekcy Bycramanre, B ToM uncre
IpM paspelleHNN KOJUIM3UI MeX/Y COOCTBEHHBIM
IPaBOM ¥ IIPaBOM JI000OTO JPYTOro MHOCTPAHHO-
ro rocygapcrsa (He OrpaHMYMBAACH JIMIIb TOCY-
mapcrtBamu — yyactHukamm Kopmekca) [Nadelmann
1971:790]°. C mpyroit croponsl, Kogexc Bycraman-
Te caM II0 cebe KaK pes3y/lbTaT BCeoOBeMITIoLIelt
KOmM(MKALNM MeXIYHapOJHOIO YaCTHOIO IIpaBa
IPMBJIEK BHMMaHME MMPOBOTO COOOIECTBA, ClIef-
CTBUEM 4Yero ctana AnpQysus MONOKEHHBIX B €ro
OCHOBY IIPUHIVIIOB, BK/II0Yasl YCTAaHOB/IEHHYIO CT. 3
Kopekca xaTeropusanyuio HallMOHAaIbHBIX 3aKOHOB,
B IIPaBOBbIE CUCTEMBI MHOTVX TOCY[JApPCTB MUpa
[Joponnna 2015:131]".

B oTHOLIeHUN 3aKpeIUIeHNsA IPYUHIUIIA ABTOHO-
vuu o B Kozekce bycramaHTe Helb3sl He OTMe-
TUTD, YTO B IOJAB/IAOLIEM OOJBIIVHCTBE CTyYaeB
OTeYeCTBEHHbIE TIPABOBEBI He BIIOJIHE BEPHO YKa-
3pIBaIOT JaHHbI Kofleke B umcie MeXAyHapOIHBIX
JIOTOBOPOB, IIPU3HAOIINX aBTOHOMUIO BOIN [3aHN-
6exoB 2016:143; Kongparbesa 2003:37; CrpuryHoBa
2014:153]. JaHHBIT TOAXOF, OTy4YaeT pacpocTpa-
HeHJe TaK>Ke B COBPEeMEHHOI yueOHot inTeparype’.
BmecTe ¢ Tem cnenyeT 06paTuTh BHUMaHNUE Ha MMe-
IOLYIeCs B 3apY0eXXHOI 0PUYECKOil HayKe IPOTH-
BOIIOJIOXKHBIE MHeHNA. B yactHocTu, C. CuMeoHN-
JieC YKas3bIBaeT, YTO, XOTA aBTOHOMMA BO/IU CTOPOH
ABJIAETCA JPEBHMM IPVHIMIIOM, OHA IIONYYMIa
HOpMaTUBHOe 3aKkperieHne Tonbko B XX B. Kopexc
Bycramanre u [lepBbiit cBoi KOHQIMKTHOTO IIpaBa
CIIA, no MHeHMIO aBTOpPa, OTKA3alMUCh OT 3aKpe-
IIeHNs1 aBToHOMMM Bomu [Symeonides 2014a:1124;
Symeonides 2014b:114]. [TpumeyarenbHo 1 TO, YTO
9. JlopeH1leH, NpefCTaBUBIINIT 0030pP MONTOKEHNI
Kopekca, B paszienie 0 JOroBopax He yIOMUHAeT aB-
TOHOMMIO BO/IM Kak TakoByio [Lorenzen 1930:516-
518].

OcHoBanue 14 BbIBOfia 0 HenpuaHaHuy Kopek-
com bBycramaHTe aBTOHOMMM BOMM CTOPOH YacT-
HOIIPaBOBBIX OTHOIIEHWII MOXXHO YCMOTPETb B OT-
CYTCTBMU B HeM IPE[IVCAHNSA, HEIOCPEACTBEHHO
IIPOBO3ITIAINAIONIEr0 IAHHBI NpuHUuI. beccrop-
HO, IIMPOKO M3BeCTHOE monoxkeHne cT. 3 Kopekca
BycramaHTe ycTaHaB/IMBaeT TPY KaTerOpPUM IPaBo-
BbIX HOpM: (1) NMYHBIX, «CTEYIOLUX 3a IULAMU
JlaKe IpY Tiepeesfie B PYTYI0 CTpaHy»; (2) Tep-
PUTOPUA/IBHBIX, «00A3BIBAIOIIVX OJMHAKOBO BCEX
JINLI, HAXOMALIMXCs Ha Tepputopun» un (3) pobpo-
BOJIBHBIX, «IIPYMEHAEMBIX TOJIbKO IO M3bABICHNUIO,
TOJIKOBaHWIO VIIM IIPE3YMIILIM BOMU CTOPOH WM
onHou n3 cropon». Ilo muenuro H.I. [loponunoii,
HOPMBI TPeTbheil KATETOPUH «He UCXOMST OT OPTraHOB
myOIMYHON BIACTY, @ YCTAHABIMBAKTCA CaMMUMM
YYaCTHMKAMV  TPaXK[JaHCKO-IIPAaBOBBIX  OTHOILIe-
HMII B YaCTHOIPABOBBIX KOHTpakTax» [[lopoHNHa
2002:73-85]°. OTcropa y4eHblil ieflaeT BBIBOJ, O TOM,
410 T. 3 Kopiekca bycTamaHTe 3akpensaeT HapAnLy
C IIPUHLUIIOM TePPUTOPUANTbHOCTY IPYHINI aBTO-
HOMuY Bo/y cTopoH [[JoponnHa 2002:73-85].

OrMedass HECOMHEHHYI0 Ba)XHOCTb IIPU3HAHUA
Kopekcom BycramaHTe 3Ha4MMOCTHM BOMM CTOPOH,
MBI CYMTAEM, YTO IOJIOXKEHNE CT. 3 YKa3aHHOTO Jj0-
KYMEHTa He MOKeT pacCMaTpUBAThCA KaK HEIOCpes-
CTBEHHO YCTaHaB/IMBaolee IPVUHINUII aBTOHOMUM
BOJIM 11O [IBYM IpU4MHaM. Bo-nepBbIX, aBTOHOMMA
BOJIM B MEX/[YHAPOJHOM YaCTHOM IIpaBe O3HadaeT
BIIOJIHE OIIPE/Ie/IeHHYI0 BO3MOXXHOCTb CTOPOH U3-
Oparh MarepuanbHOE IIPaBO, IPUMEHVMOE K KOH-
KPeTHOMY YacCTHOIPaBOBOMY OTHOLIECHMIO (fOTO-
BOPHOMY, I€IMKTHOMY 1 [Ip.), B TO BpeMs KakK CT. 3
Kogexca B 001eit ¢popme fomyckaeT BOSMOXKXHOCTD
CYIIeCTBOBAHNA «OOPOBONBHBIX» HOPM, OJHAKO
He OYepuMBaeT UX Kpyr. Bo-BTOpBIX, K1accudeckoe
IPOYTEHNEe aBTOHOMMY BOJI/ MO3BOJIAET CTOPOHAM
JaCTHOIIPABOBOTO OTHOIIEHMA HOCTUTHYTH BIIOJIHE
OIIpeJie/IEHHOTO COITIALIEHNA O IMPVYMEHeHUM Mare-
pUaNbHOTO IIpaBa, B TO BpeMs Kak cT. 3 Komexca B
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5 BnuTepaType OTMeYaeTcs, YTo JaHHaA TeHAEHUMA aHanormyHa Tomy, Kak cyapl 8 CLUA nna paspelueHna MexayHapoaHbix
KONNM3WIA NCMOSb3YIOT NPaBuna, pa3paboTaHHble B OTHOLEHMN KONn3mii npasa mexay wratamu [Nadelmann 1971:790].

7 H.I. JopoHunHa Takxke noguepkrBaeT, uto Kopekc ByctamaHTe okasan «rnobanbHoe BAAHME Ha Pa3BUTME MeXAYHapoa-
HOrO YaCcTHOTO NpaBa B KaX[OM rocyjapcTBe MexayHapoaHoro coobuectsa» [[JopoHuHa 2013:14].

& Borycnasckuin M.M. MexdyHapooHoe yacmHoe npaso: YuebHuk. M.: Hopma; UHOPA-M. 2019. C 291; MexdyHapodHoe
yacmHoe npaso: Yueb6Huk. Mop pea. FK. Amutpuresoii. M.: Mpocnekt. 2016. C. 304.

®  OTMETMM, YTO B CJTyYae NPU3HaHNA NPUHLMNA aBTOHOMIUM BOJIM CTOPOH YaCTHOMPaBOBbIX OTHOLUEHWI MeXAYyHapOAHOro
XapaKTtepa peub 6yaeT UATM He O CaMOCTOATENIbHOM YCTAaHOBMIEHUN VMU KaKUX-NMGO HOPM, @ UCKITIOUUTENTBHO O BO3MOX-
HOCTV BblOOpa HOPM, MO 06LLEeMY MPaBuMIly NCXOAALMX OT OPraHOB MyOGANYHON BNAcTU Kakoro-nnbo rocygapctsa. daxe
B C/lyyae Npu3HaHuA (B NepBYl0 ovepeab, MeXAyHapoAHbIM KOMMepYeCcKMM apbuTpaxem) Bblbopa HopMm lex mercatoria,
OUEBVHO, YTO NOCSIEAHME TaKXKe YCTaHABNNBAIOTCA HE UCKITIOUYNTENBHO CTOPOHAMU CMOPHOIO NPAaBOOTHOLLEHNS.
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obuieit popmMe TOBOPUT O 3HAYMMOCTI I/ TIPUMe-
HEHJI HOPM He TOJIbKO U3bsAB/IEHMsA, HO TaKXXe TOJI-
KOBaHM:A 1 IPe3yMIILMY BOJIY CTOPOH 1 la’Ke OJJHOI!
u3 cTopoH'’.

Tem He MeHee, HECMOTPS Ha CIMIIKOM OO,
C Hamel! TOYKM 3peHusdA, xapakrep cT. 3 Kopekca
Bycramanre, orjiefibHble yKa3aHMA Ha aBTOHOMUIO
BOMM B pPaMKaX JJOTOBOPHBIX IPaBOOTHOIIEHUI
(TpagMUMOHHO IIepBBIX B Pa3BEPTHIBAHUM 3TOTO
HPVHINIIA) MOXXHO YCMOTpeTh B CT. 184-185 foky-
MeHTa. Ha ocHoBanuu ct. 184 Kopekca «TonkoBaHue
JIOTOBOPOB IIPOU3BOAMTCS, 1O 00LIEMY IIPaBIUTY, B
COOTBETCTBMI C 3aKOHOM, KOTOPBIil UX PEryaupy-
eT». IIpy 3TOM JaHHasA CTaThsl yTOYHAET, YTO €CIIN
«3TOT 3aKOH OCIIAPMBAETCA ¥ [IOJDKEH YCTaHABIINU-
BaTbCA M3 MOTYANMBO BbIPA)KEHHO BONIM CTODOH,
[IOJDKHO TIPEIIONOXKUTENbHO IPUMEHATHCA 3aKO-
HOJIaTeNbCTBO, KOTOPOE MPefyCMOTPEHO» COOTBET-
CTBYIOIVIMY KOJUIM3MOHHBIMY HOpMaMy («/IMYHBIM
3aKOHOM, OOIIMM /17141 OTOBaPYUBAIOLINXCSA CTOPOH,
a B €r0 OTCYTCTBYE — «3aKOHOM MeCTa 3aK/TI0ueHM
JIOTOBOPA»), «XOTS B Pe3y/bTare K JOTOBOPY MOXET
OBITb IIPYIMEHEHO JPYroe IpPaBoO B COOTBETCTBUU C
TOJIKOBAaHMEM BOJIY CTOPOH».

KoMMeHTHpYs IIONOXXEHMA YKa3saHHOI CTaTbH,
clieffyeT OTMETUTD PAJ aCIIeKTOB. Bo-TepBbIX, B KOJI-
NIM3MOHHOM PeTyIMPOBaHUM JOTOBOPHBIX IIPABOOT-
Homennit Kopexc bycramanTe, o MeHblIuelt Mepe ¢
TOYKU 3PEHNUs I0PUMYECKON TeXHUKHU, He IPUJjaeT
IIEPBOCTEIIEHHOTO 3HAYeHNUs1 aBTOHOMMUY BOMU CTO-
poH. Bo-BTOPBIX, KaK MOXXHO 3aK/IIOYMTh U3 TEKCTa
CTaTbU, OHA OCTaBJIAET IIMPOKOE II07Ie M/ YCMO-
TPeHM:A IPaBOIPUMEHNUTENBHOTO OpraHa, KOTOPbII
MOXeT IPUMEHUTDb KaK «IIPaBO B COOTBETCTBUM C
TOJIKOBAHJEM BOJIM CTOPOH», TaK 1 IIPaBO Ha OCHO-
BaHNMM COOTBETCTBYIOLIMX KO/UIM3MOHHBIX HOPM (B
OTCYTCTBUE KpUTEpUEB BbIOOPA MEKAY ABYMS THU-
ML BO3MOXKHOCTSIMH).

[IpuMeyaTenbHO, YTO 3HAUNMTENIBHO OOJIee ompe-
JielleHHOe II0JIOXKeHMe 00 aBTOHOMMUM BOMN COfIep-
JKUTCA B CIIEMANbHOV KOJUIM3UOHHOM HOPME, II0-

CBAILIIEHHOI TorosopaM npucoegyutenns. CormacHo
cT. 185 Kopiekca «K IOTOBOpaM O NPYMCOERMHEHUN
IPe3MUPYETCs IIPYMEHEHNE 3aKOHa IIpefilarao-
el Wy MOATOTAB/IMBAIOLIEN JOTOBOP CTOPOHBL,
€C/I OTCYTCTBYeT BbIPaKEHHOE MM MOJIYalnBoe
cormacue». B oTnmume OT HOPMBI, IOCBALEHHO
TOJIKOBAaHMIO BCEX BUIOB [JOTOBOPOB, laHHAsA HOpMa
ABJIAETCSA CYIECTBEHHO 60JIee KOHKPETHO, TaK KaK
yCTaHaB/IMBAeT, YTO M30paHue IPYMEHNMOTr0 IIpaBa
HOCPECTBOM BBIPA)KEHHOTO M/IM MOTYa/IMBOTO CO-
I71acus IpeBaayupyeT Hafl MPUMeHAEMOll B IIOpsifiKe
MPe3yMIILUI KOJIM3MOHHOM NPUBA3KOI.

B xoHe4YHOM HMTOre MMEHHO COBOKYIIHOCTb OT-
PBIBOYHBIX YIIOMMHAHMII 06 aBTOHOMMM BOMN Jie-
KUT B OCHOBE MMeEIOLIeNics, B TOM 4YIUC/Ie B 3apy-
OeXHOII MTepaType, TOUKM 3PEHUA O NPUHAHUM
Konexcom bycramanTe BO3MOXXHOCTU CTOPOH [IO-
TOBOPHBIX ITPaBOOTHOLIEHWIT N30 paTh IPUMEHNMOe
MaTepuanpHoe mpaso [Vickers 1981:627]. I1pu atom
M. Anb60pHO3 CIpaBelINBO MOZYEPKMBAET, YTO
(bakriyecku aBToHoMuA Bo B Kopiekce nMeet mog-
pasymeBaeMblii xapaktep [Albornoz 2009:5]'. Ilo
HaIlleMy MHEHUIO, TIOZ00HOE «JOIYyIIeHNe» aBTOHO-
mun o Kogexcom bycramaHTe cBupieTeIbCTBYeT
VICKJTIOUMTEIBHO O TOM, YTO BBIOOP IPYMEHMMOTO
MaTepyasbHOIO IpaBa COCTaB/IAET BO3MOXKHOCTD,
KOTOpas y>Ke B Hayajie XX B. yKOpEHWIACh B IIPaBo-
CO3HAHUM IOPUCTOB MHOIMX CTPaH MMpa KakK MM-
IUVIMIATHO TIPUCYIIAsd CTOPOHAM YaCTHOIIPABOBBIX
OTHOILIEHMIT MeX/[yHapofjHOro XapakTepa. OfHaKo
yKa3aHHble OTPbIBOYHbBIE YIOMMHAHNA 00 aBTOHO-
MMM BOJIM B acleKTe TONKOBAHMA JOTOBOPOB MM
KOJI/I3MIOHHOTO PeryNnyupoBaHis JOTOBOPOB IIPUCO-
e[VHEHN HIKAK He 03HAYal0T, YTO HEIIOCPEICTBEH-
Ho Kopiexc BycramaHnTe mpoBosIiacui, yCTaHOBUII
WIN JaXKe NPU3HAN NPMHUUII aBTOHOMMM BOMU B
MEeX/YHapOJHOM YaCTHOM IIpaBe.

B momonHeHme K mociefHeMy Te3NUCy 0OpaTiM
BHUMaHIe Ha TO 00CTOATeNbCTBO, uyTo Kopekc By-
CTaMaHTe KaK IlepBas U [0 CUX IIOp eMHCTBEHHasd
HACTO/IbKO BCeOOBEeMTIONIAs KOTUPUKALINS MeX/Y-

' MocnepnHee 06CTOATENBCTBO OCOOEHHO 3HAUMMO B CBA3M C TEM, YTO JaKe NPOTUBHWKN aBTOHOMUY BOMM KakK BO3MOX-
HOCTV CTOPOH 136paTb MPUMEHMMOE NPaBO MPU3HAIOT 3HAYNMOCTb BOAM OJHOW MM 0berx CTOPOH AnA onpeaeneHns 06-
CTOATENbCTB, BNUAIOLMX Ha JIOKaNM3aLumio NpaBoOTHOLLEHUA (Hanprmep, Ha n3bpaHne MecTa yupexaeHuns ipuanyeckoro
NNLa — B OTHOLLEHWY ero JIMYHOrOo CTaTyTa, OCHOBAHHOIO Ha TEOPUM UHKOPMopaLuK; Ha n3bpaHue MecTa 3aKoyeHna nnm
NCMOJTHEHNA [OrOBOpPa — B OTHOLLIEHMM 06A3aTeNIbCTBEHHOrO CTaTyTa, OCHOBAHHOIO Ha COOTBETCTBYIOLLEM KPpUTEPUW, U T.4.).
Hanpumep, H.MN. ViBaHoB, aBTOp nepBoii B Poccnun paboTbl, CneLmanbHO NOCBALLEHHOW MeXAyHapoAHOMY YacTHOMY MpaBy
[A6pynnuH 2012:117], BbiCTynaeT NPOTVB BO3MOXHOCTY 130paHnA NPYMEHUMOrO NpaBa, HO, OTCTamBasA 3akOH MecTa WC-
NOMHEHWA, 3aABNAET, YTO aBTOHOMUA KOHTPAreHTOB Bblpa)kaeTCA B TOM, YTO OHU MOTYT BbIGpaTh MeCTO MCMOMHEHWA CBOErO
obazatenbctaa [MiBaHOB 2009:90-91].

" CnepyeT Npu3HaTb, YTO aBTOP BbIABUrAET TOUKY 3PEeHA O BO3MOXXHOCTM CTOPOH JOFOBOPHbIX MPaBOOTHOLLEHMIA COrMacHO
Kopekcy byctamaHTe 136paTth NprMeHMOe MaTepurasibHOe NPaBo Kak NpeBasMpyoLLyo HOPMY 1 MOAYEPKUBAET, UTO B CUITY
ee nofpasymeBaemMoro «nprsHaHua» Koaekc He ycTaHaBMBaET AfiA Hee cneuyanbHbIX orpaHuyermii [Albornoz 2009:5].
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HapOJJHOTO YaCTHOTO IIpaBa He MOT He OBITb IIO-
CTPOEH Ha MHO>KeCTBE KOMITPOMMCCHBIX pelleHnii'”,
HlanHBI HOAXOR 0becredn eMy paTuMUKALNIO CO
CTOPOHBI FOCY/IapCTB-IO/IICAHTOB, XOTA 1 CO MHO-
JKECTBOM OTOBOPOK, B TOM 4MC/Ie CBOJAIIMX HA HET
camy nzeto yandukanyu. Kax cregcrsue atoro, Ko-
JleKC aIpyopy He MOT OJJHO3HAUHO IIPOBO3I/IAIIATH
IPVMHINUII aBTOHOMUM BO/Y, B OCOOGHHOCTH C yde-
TOM TOTO, YTO He BCe TOCY[APCTBa-y4aCTHUKM IIPU-
3HaBa/IM €ro Ha HAIlMOHA/IbHOM ypOBHe".

ITo nToram mpoBefieHHOIO MCC/IeNOBAHUA CU-
TaeM HeOOXOIMMBIM CJie/laTh [Ba OCHOBHBIX BBI-
Bofia. IlepBblil — B OTHOIIEHMM IPMHLMIIA ABTO-
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MEXXAYHAPOAHO-NPABOBDIE
BOMPOCblI YCTAHOBJIEHUA MOPCKUX
OXPAHAEMbIX PAVIOHOB

BBEJIEHWE. [Jozo80pHbie U 06biutble HOPMbL MeH-
OyHAPOOHO20 MOPCKO20 Npasa npedycmampuearom
003AHHOCMb  20CY0apCcme 3auuuams U coxpa-
HAMb MOPCKYI0 Cpedy, UCHOMb3YS «HAULyHUdUe»
cpedcmea. Iocydapcmea 00mxHbL COMPYOHUUAMD
npu paspabomke npasosvix MeXaHU3MO8 8 Ueix
3AUAUMbL U COXPAHEHUS MOPCKOTLL CPedbl HA YHUBED-
CANLHOM, Pe2UOHATIHOM U 08YCHOPOHHEM YPOBHSX.
YHueepcanvhuiil 002080pHOLI UCTOUHUK COBPeMEH-
HO020 mexcoyHapooHozo npasa — Konsenyus OOH no
mopckomy npasy 1982 e (oanee - Konsenuyus
1982 2.) npedycmampusaem MHO0HUCTIEHHbLE HOD-
MbL 0 3au4ume U COXPaHeHUuu MOPcKoti cpedvl, 8 Ux
uuce U YCMAHOBIEHUE «HeKO 0003HAYEHHbIX»
0co0bIX patioHos, 6 Komopvix Oeticmeywom 6onee
cmpoeue npupodooxparHvie Hopmol. ITpu smom 0ns
0003HA"eHUST MAKUX PAiOHO8 8 MeHOYHAPOOHO-
Npasosvix UCMOUHUKAX, 8 m.4. Mexw0yHapooHoti
KOHBEHUUU N0 NPe00MBPaL4eHUI0 3a2PA3HEHUS C CY-
008 1973 2., usmerennoti Ilpomoxonom 1978 e. (0a-
nee maxxe — Konsenyus MAPITOJI 1973/78), Kon-
8eHUUU No buonoeuueckomy pasHoobpasuio 1992 2.,

22

doxymenmax IIpoepammo OOH no okpyscarouseii
cpede (0anee — FOHEII) u Me0yHapooHoti MopcKoi
opeanusauuu (oanee — IMO), ucnonvsyromcs pas-
Hble MepMUHbL: «0CO0bLLL PATIOH», <MOPCKOU 0OXPaHS-
emblll Pation», «MOPCKAS oXpamsemas meppumo-
pUs», «0c000 4y8CMEUMenvHbIll MOPCKOL PALioH».
He sce amu mepmunvL ucnonv3osarvt 6 Konsenyuu
1982 2.; 6onee mozo, HU 00UH U3 HUX 8 Hell He onpe-
Oener. Konsenuyuss no 6uonozuueckomy pasHoobpa-
3uto0 1992 2. xoms u npedycmampusaem 0euHuLUI0
MePMUHA «<MOPCKOTE 0XPaHAEMbLLL PATIOH», HO MOb-
Ko 071 ueneti COXpAHeHUs OUOPAZHOOOPA3USL.
B Hacmosweil cmamove NpoBOOUMCA  AHANU3
B03MOIHCHBIX 100X0006 K MONKOBAHUID MEHOYHAPOO-
HO-NPABOBYLIX NONOHEHU 0 MOPCKUX OXPAHAEMbIX
patioHax, paccmampueaemcs NPakmuKa ux 0003Ha-
UeHUs 20CY0APCMeamu, ¢ HAYUHbIM AKUEHMOM HA
npasosyio  npobnemamuxy — CO30aHUs  MAKUxX
patioHos, npexde 6ce20 8 800ax ApPKMuKku u
Anmapkmuxu, 20e NOCTEOCMBUS  3A2PA3HEHUS
MOPCKOLi  cpedvl Mo2ym umemv HeoOPAMuUMbLLL
xapakmep.
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Alexander N. Vylegzhanin, Elvira F. Pushkareva

INTERNATIONAL LAW OF THE SEA

MATEPUAIJIbBI I METO[DbI. B cmamve nokasa-
HA 360/I0UUS PA3BUMUS MEHOYHAPOOHO-NPABOBLIX
0CHOB COMPYOHUUECNBA 20CY0apCme Npu Keanugu-
KAyuu MOPCKUX meppumopuii 6 kauecmee oxpause-
MbIX  HauuHas ¢ mekcma  Bawunemonckoti
koneenyuu 1926 2., napabomox Komumema sxcnep-
mo8 Jlueu navuuii 1934 2., Konsenuuu MAPIIO]I
1973/78, dokymenmos MexOyHapooHozo cor03a 0x-
panvt npupoovt. Ocoboe HUMAHUE YOeleHO HAYUHO-
MY MONKOBAHUI0 HOPM 00 0CO0bIX patioHax, npedyc-
mompennvix 6 Koneenyuu 1982 2. Viccnedosarvi
nonoxerusi Konsenyuu o 6uopasrnoobpasuu 1992 2.,
Ilpomoxonvr k xoneenyusm FOHEII o peeuornano-
HbIX MOPAX HauuHas ¢ IIpomoxona 06 ocobvix oxpa-
Haemoix pationax CpeduzemHoz0 MOPs, NPUHAIO20
8 1982 2; a makie npumeHuMble He002080pHble
MeNOYHAPOOHO-NPABOBbIE UCOUHUKU: OOKYMeEH-
mot MeioyHapooHol MOPCKOLL opeaHusauuu; 0oKy-
meum «Ilosecmxa OHsa Ha XXI asek», NPUHAMbLIL
Kongpepenyueti OOH no okpyxcarouseti cpede u pas-
sumuto 8 1992 e.; «IInan svinonneHus peuseruil Bee-
mupHozo Cammuma no ycrmou4ueomy passumuroy,
2002 2. OcHosHoe 8HUMAHUE CHOKYCUPOBAHO HA UC-
C71e006aAHUL MAMEPUATIOB, HOPMAMUBHBIX U OO0K-
MPUHATIDHBIX, PACKPBIBAIOULUX NPAKIMUKY CO30aHUS
MOPCKUX OXPAHAeMbIX PaiioHo6 6 Apkmuke U AH-
mapkmuxe.

PE3YJIBTATBI MUICCIIEOOBAHWA. Mescoyna-
pOoOHOe npaso nononHsemcs éce 6osee paspabomar-
HbIMU MEXAHUSMAMU PA3HO20 YPOBHS, 6 M.Y. 0020-
BOPHBIMU, OMHOCUIMEILHO YCNAHOBIEHUS MOPCKUX
OXpaHsAeMbLX PatioHo8 U ynpasneHus umu. B nayu-
HO-Npasoeoll numepamype npednoxeHvl pasHvle
KAaccupukayuu makux patioHos ¢ yuemom pasiu-
YuLl MeH0y MepMUHaMu, 0603HAUALUUMU IO NO-
HAMUE 6 MeHOYHAPOOHO-NPABOBHIX UCHOYHUKAX.
IIpeonoseHo noduepkHymo pasnuyue, Hanpumep,
MeH0y MNOHAMuUEeM «0Co0blLi pation», npedycmo-
mpentoim 6 Konsenyuu MAPIIOJI 1973/78, u no-
HAMUEM, 0003HAUEHHIM IMUM JHe MEPMUHOM, HO
npedycmompentoim 6 Konsernvuu 1982 2. Ilo pe3ynv-
MAamam uccre008aHUs 8 HACMOAUeli cmamve npeo-
JI03eH UHOU n00x00. IIpupodooxpanHas npakmuxa
eocyoapcme, Kak KOHCmamupyemcs, éce 6osiee opu-
eHMUPOBAHA He HA PPAZMEHMAUUI NOHAMULIHO20
annapama, NPUMeHUMO020 K Npakmuke ycmaroese-
HUSL MAKUX 0CO0bIX NPUPOOOOXPAHHBIX PEHUMOE 6
KOHKPEMHbIX MOPCKUX PAiOHAX; He HA C030aHue
mem cambim 00NOTHUMENbHOTE Ny MAHUUbL 6 NPaso-
BbIX MEPMUHAX, A HA KOHCOMUOUPOBAHHOE MOTIKO-
8aHuUe MeHOYHAPOOHO-NPABOBLIX HOPM 00 0coObIX
patioHax; 075 31020 NPedoNHeHO NOHAMUE «MOp-
CKOLl oxpausiemvlil pation» Kak podosoe nousimue
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MONIKOBAMb WUPOKO, He 02PAHUHUBAS €20 3HAYEHU-
emM KOHKPemHoz0 mepmuHa, Ucnonb3yemoz0 6 KoH-
KpemHom mex0yHapoOHom coznauieruu. Ilpu ma-
KOM UUPOKOM N00X00e HOPMbL MeNOYHAPOOHO020
npasa o MOPCKOM OXPAHIeMOM patioHe 0003HAYA-
1M Npasa u coomeemcmeyoujue 00513amenvcmea
eocyoapcme, 6 ceoeil COBOKYNHOCMU 0becneuusaro-
ujle He MObKO 3ausUmy MopcKoil cpedvl, He MobKo
bonee cmpozue mepvl Maxoli 3auiumol 6 OAHHOM,
uemko 0003HA4EHHOM PatioHe O 3a2pA3HeHUS Heg-
Mbl0 UMW OM UHbIX 6U006 3azpsasveHus. Ocobvie
NpUpoO00XpaHHvie Mepvl 8 MaxKom patioHe Hayerne-
Hbl MaK#e HA COXPAHeHUe HAnu1ecmeyouletl 30ect
SKOCUCIEMbL 8 UETIOM, BKTIIOUAS NPUPOOHDbLE pecyp-
col, npescoe 6cezo OUOTIOUUECKUE; 8 NPedenax MaKo-
20 MOPCK020 patioHa nposedeHue KOHKPEMHbIX 6U-
006 OesMenbHOCU MONEN 02PAHUMUBAMCA UMY
3anpeu,amocs, 6 m.u. O/ 1020, 4Mobbl 00CMUYb
0003HA"EHHVIX NPUPOOOOXPAHHBIX Uesieli, Hanpu-
Mep, Uenu COXPaHeHUs apeasos 0OUMaHUs MOPCKUX
9HOEMUKOB, UHBIX YHUKATbHbIX B600HbIX OpeaHU3-
MO6; 0becneueHUss YCMOoUMUB0CHmuY MOPCKOi OUo-
NpOOyKMUBHOCIMU, MOHUIMOPUHSA COCMOSHUS IKO-
cucmemul 8 0aHHoM patioHe. Mozym npuHumamuocs
3aKOHbL  npubpexcHozo  eocyoapcmea U - 00
0co6oM  NPUPOOOOXPAHHOM YNPABTIEHUU AKUM
patioHom.

OBCYJKIEHME U BbIBOIDI. Ecniu no cmvicny
Konsenyuu MAPIIOJI 1973/78 npasosoii pexcum
«0C00020 patioHa» ozpaHu4eH UL 607ee HecmKU-
MU Mepamu NpeoynpexnoeHUss 3azpsA3HeHUs MOps
Hemvio ¢ Y008, MO 6 COBOKYNHOM KOHMeKcme
HOPM MeHOYHAPOOHO20 NPAsa 00 0XPAHIeMbLX MOP-
cKux pationax, exntouas Hopmol Konsenyuu 1982 2.,
Koneenyuu o 6uopasHoobpasuu, IIpomokonos
IOHEII x pezuoHanvHoim NPUPOOOOXPAHHBIM KOH-
BEHUUAM, UHBIX OMHOCAULUXCS K 3au4urne MOPCKoi
cpedvL MeHOyHAPOOHO-NPABOBHIX UCTNOUHUKOB CIMa-
MYyCc MOPCKUX 0XPAHAEMbIX PATIOHO6 OnpedesieH Uil-
POKO, € nepcheKmueoil Ha ezo 0anvHeliuiee ymoue-
Hue U UHOUBUOYANIbHOE HANONIHEHUE, C Y4emom
eeozpagureckux, OUOPUIUUECKUX U UHDIX ecie-
CMBEHHDIX XAPAKMEPUCIUK KOHKPEeH020 MOPCKO-
20 pationa, KeanupuuuUpyemozo Kax 0cobo oxpause-
moui. Omo eo-nepevix. Bo-emopuix, ece 6onee
YHUBEPCANbHOE NPUSHAHUE 6 OOKMPUHAX MEHOYHA-
POOHO20 NPABA UUPOKO20 CMbIC/IA NOHATUSL MOP-
CK020 0XPaHAEMO20 pALiOHA He O03HA4Aem, UMmo
UMEHHO HA YHUBEPCANbHOM yPOBHe 63aumooeri-
cmeus eocyoapcme Haubonee pgpekmusHo ycma-
HOBTIeHUe MAKUX PAioH06. XOMS cOCMOABUASACH 6
cenmsbpe 2018 200a nepsas ceccusi Mexnpasu-
MenbcmeeHHol KoHpepeHyuu 00603Ha4una obusee
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HamepeHue 20cy0apcmes no020mosumy Ha yHueep-
canvrom yposre mexcm CoenauieHust o coxXpaHeHuu
U YCmotMUBoM pas3sumuu Mopckozo 6uopazHoobpa-
3usl 8 patioHax 3a npedenamu HAWUOHATLHOLL HPUC-
OuKUUU, OLICMPO20 COIACOBAHUS MAK020 MeKcma,
dadce camozo pamouHoeo, He oxcudaemcst. Ha maxom
¢oHe 8 cmamve coenam 6b1600 0 NEPCNEKMUBHOCIU
PeUOHANILHO20 U 08YCIMOPOHHE20 YPOBHS B3AUMO-
Oeticmaust 20cy0apcme ¢ Uesvio YCmaHoBIeHUst MOp-
CKUX OXPaHSIeMbIX PAtioH08, ¢ 60siee NpeoMemHbIM
YUeMmoM OKeaHozpaPUUecKUX U IKON0UUECKUX YC-
JI08ULL KOHKPEMHbIX MOpeil, 3A7U608 U NPONUE0s,
0c06020 xapakmepa 08uxceHUs cy008 6 Hux. B npaxk-
Mu4eckom niame 0NPOCsl MONKOBAHUS U NPUMeHe-
HUST HOPM MEXOYHAPOOH020 NPAsa 0 Maxkux paiio-
HAX 0CO0EHHO aKMyasnbHyl 8 KOHMeEKCme NPaKmuKu
CO30aHUSI MOPCKUX OXPAHAEMBIX PALIOHO8 8 ApKmu-
Ke, MonbKo 0003HAUEHHOT], HO OUHAMUYHO PA3BUBA-
10UelICs, BecoMa UYBCMBUMENIbHOLL 07T KaAH0020
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apKmu4ecKo2o eocyaapcmsa, KdK noKa3aHo 8 cma-
muoe.
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DESIGNATION OF MARINE PROTECTED
AREAS (ISSUES OF INTERNATIONAL LAW)

INTRODUCTION. Treaty and customary rules of ment, using for this purpose “the best” means. States
International Law of the Sea provide for the duty of  shall also cooperate in elaborating legal mechanisms

States to protect and preserve the marine environ-
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vironment on a universal, regional or bilateral basis.
Universal treaty sources of modern international law,
including the UN Convention on the Law of the Sea,
1982 (UNCLOS), among other numerous rules on
protection and preservation of the marine environ-
ment, provide for the adoption by the coastal states
more stringent ecological laws and regulations in
“clearly defined” areas. Different terms are used for
designating such areas in UNCLOS and other inter-
national instruments such as Convention for the Pre-
vention of Pollution by Ships, 1973 modified by the
Protocol of 1978 (MARPOL 1973/78); Convention
on Biological Diversity, 1992; the Protocols adopted
by the UN Environmental Programme (UNEP);
documents of International Maritime Organization
(IMO). Such terms are used: “special areas”; “ma-
rine protected areas”; “marine protected territories”;
“particularly sensitive areas”. Not all these terms are
used in UNCLOS and none of them is defined by
the rules of this convention. Convention on Biologi-
cal Diversity provides for the definition of “marine
protected areas”, but only for the purpose of conser-
vation of biodiversity. This paper addresses optional
approaches to interpreting rules of international
law which are relevant to marine protected areas
and practice of states in designating such areas, first
and foremost, in the waters of Arctic and Antarctic,
where the consequences of marine pollution might be
irreversible.

MATERIALS AND METHODS. This paper dem-
onstrates the evolving legal basis of international coop-
eration of states in establishing marine protected areas
beginning from the text of the Washington convention
of 1926, materials of the Committee of Experts of the
League of Nations, the Convention for the Prevention
of Pollution by Ships, 1973 as amended by Protocol
1978, and documents of the International Union for
the Conservation of Nature and Natural Resources.
Particular attention is devoted to interpreting the
rules on special areas provided in UNCLOS. The pa-
per addresses also the relevant rules of the Conven-
tion on Biological Diversity, 1992; UNEP Protocols,
beginning with the first of them - “the Protocol on
Mediterranean Specially Protected Areas”, adopted
in 1982; and also relevant soft-law documents such
as “Guidelines for the Designation of Special Areas
and the Identification of Particularly Sensitive Areas”,
adopted by the Assembly IMO in 1991 and famous
“Agenda for XXI”, adopted by the Rio Environmental
Conference in 1992 and relevant documents of the Jo-
hannesburg Summit, 2002. The focus of the research
is directed to legal materials of designating marine
protected areas in the Arctic and Antarctic.

Moscow Journal of International Law « 3 - 2019

RESEARCH RESULTS. International Law is devel-
oped by more and more maturing legal mechanisms
of different level, including treaty level, which relate to
designating marine protected areas and to governance
theirof. Different classifications of such areas are sug-
gested in legal literature, taking into account different
terms used in relevant sources of international law. It
is suggested in legal literature to make accent on dif-
ferentiating between the term ‘special areas”, as it is
provided in MARPOL 1973/78 and the same term
used in UNCLOS. As a result of this research it is sug-
gested a different approach. The practice of states in
pursuing environmental protection, as noted in the
paper, reveals a trend not to fragment relevant legal
notions, applicable to designating special protected ar-
eas at sea in defined limits and thus not to create ad-
ditional confusion of legal terms but rather to consoli-
dation, comprehensive interpretation of international
law rules applicable to special areas. Within this trend
it is suggested that the term “marine protected areas”
as a generic term is interpreted in a wide context,
not limiting it to the meaning of the term, used in a
specific international agreement. According to such a
wide approach rules of international law on marine
protected areas in their cumulative effect provide not
only duties of states to protect marine environment;
not only that more stringent environmental measures
in such areas are aimed at protection from pollution
by oil or other pollutants; such stringent measures
are aimed also at preservation of ecosystems, ecologi-
cal complexes, including marine living resources. The
economic activities in such areas might be restricted
or even prohibited in order to achieve specific envi-
ronmental purposes, including preservation of marine
endemics and other rare marine living resources; in-
cluding also sustainability of marine bioproductivity
and monitoring the state of ecological balance in such
areas. The coastal states may also adopt laws and reg-
ulations relating to special environmental governance
of such areas.

DISCUSSION AND CONCLUSIONS. While ac-
cording to MARPOL 1973/78 the legal regime of “spe-
cial areas” is limited by more stringent measures for
preventing pollution of the sea from vessels, the legal
regime of marine protected areas is different, accord-
ing to cumulative effect of relevant rules provided in
UNCLOS, Conservation of Marine Biodiversity, the
UNEP Protocols to regional sea conventions and oth-
er sources of international law relating to preservation
and protection of the marine environment. Firstly, ac-
cording to the latter sources, the legal status of marine
protected areas is defined not only a broader context,
but also as an on-going process, with perspectives of
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its development and individual framing, taking into
account the oceanographical and ecological condi-
tions of a concrete marine area which is qualified as
specially protected. Secondly, almost universal recog-
nition in legal teachings of a broad meaning of the
term “marine protected areas” does not mean that
designation of such areas is the most effective at the
universal level. Though the first Intergovernmen-
tal Conference in September 2018 demonstrated the
common intention of states to prepare at the universal
level the Agreement on the conservation and sustain-
able use of marine biological diversity of areas be-
yond national jurisdiction, no one expects a speedy
conclusion of such an agreement, even of framework
character. In this context it is concluded in the paper
that more perspective are regional and bilateral lev-
els of interaction of states concerned for designating
marine protected areas, with more detailed consider-
ation of the relevant oceanographical and ecological
conditions of a particular marine region and special

1. BBenenne

pARy IPUOPUTETHBIX IpOOIEM OXpaHbI
OKpYXKalollleil Cpeibl, B T.4. 00O3HaueH-
Hpix Ha ypoBHe OOH [Coxonosa 2010:
214-269; MexpyHapogHOe 9KOTOTMYecKoe IpaBo...
2012: 474-491], uMeHHO MpeOTBpAalljeHNe TanbHell-
II€TO 3arpsA3HeHNsA MUpPOBOro okeaHa, COXpaHeHMe
Mopckoro 6mopasnoobpasusi [Beirerskannn 2001:
69-79], peammM3anys OTBETCTBEHHOCTU TOCYAAPCTB
3a 3arpsA3HeHye Mopckoit cpennl [Crepanckas 1984:
3-26] HEM3MEHHO COCTAB/IAIOT AKTYaNIbHYIO TEMATH-
KY M@XIYHapOIHO-IIPaBOBBIX MICC/IENOBAHMIA, B T.4.
3apy6exxubix [Churchile, Lowe 1999:328-399; Brown
1994: 336-416; Shaw 2017: 680-683]. M1 310 06BsIC-
HIMO: 110 LIMPOKO LUTHPYeMOMY BepamMKTy Typa
Xeiteppana, HeOOPaTUMO 3arpsA3HEHHbIN, MEPTBBII
OKeaH Oy/ieT 03Ha4aTh MEPTBYIO ITAHETY 3eMIA.
O6BACHNMO U TO, YTO B yHUBeEpCanbHOI KoHBeH-
yuy OOH 1o Mopckomy npasy 1982 1. ee Yacts XII
(«3ammTa M coOXpaHeHUe MOPCKON Cpefbl») Ipe-
yCMaTpuBaeT WIMPOKNIA CIEKTP MPaBMI, HAYMHAA C
«o011ero 00s3aTenbCTBa» TOCYHAPCTB «3AIUIIATD
U COXPaHATb MOPCKYI0 cpemy» (cT. 192), mpuyem
UCTIONIb3YSl TPU 3TOM «HAMIyUIlNe INPaKTUYeCKU

character of shipping traffic in such a region. In prac-
tical terms, issues of interpretation and application of
rules of international law on marine protected areas
are very important for the relatively young practice of
designating such areas in the Arctic, which is never-
theless very sensitive for each Arctic states as shown
in the paper.

KEYWORDS: Marine Protected Areas, Interna-
tional Law of the Sea, International Environmental
Law, Protection and Conservation of the Marine En-
vironment, the Arctic Legal Regime, the Arctic Law,
the Antarctic Legal Regime, Conservation of Marine
Biodiversity, Marine Spatial Planning

FOR CITATION: Vylegzhanin A.N., Pushkareva
E.E. Designation of Marine Protected Areas (issues
of international law). — Moscow Journal of Interna-
tional Law. 2019. No. 3. P. 22-46.

DOI: 10.24833/0869-0049-2019-3-22-46

IpVIMeHVMBIe CpefcTBa» (cT. 194). Konsenmusa 1982
I. IpefycMarpuBaeT 00sd3aTe/bCTBA O COTPYAHU-
gecTBe rocysapcts (cr. 204-206); o mpaBuIax, Ha-
LieJIeHHbIX Ha NpefoTBpallieH1e, COKpallleHye U Co-
XpaHeHMe IIOJ, KOHTPOJIEM 3arpsI3HeHMs: MOPCKOI
cpenbl U3 pasHBIX MCTOYHMKOB: HaXONAIMXCA Ha
cyure (c1. 207); Ha MOpckoM fiHe (cT. 208-209); ¢ cy-
moB (cT. 211) u T.71. Pa3Hble KOHBEHIIMOHHbIE TPABU-
7a — B 3aBUCUMOCTY OT MCTOYHMKA 3arPASHEHN — B
3apy0eXXHOIl MeXYHapOJHO-IIPAaBOBOII TUTepaTy-
pe Ha3BaHbI KOPPEKTHOI OpraHyu3anyeil MpaBoOBbIX
HOPM - ratione materide'; a BOT IpUBsI3Ka 3TUX Mpa-
BIWI K pAliOHY 3arpsA3HeHVs (TeppUTOpUaTBHOMY
MOPIO, MCK/TIOUUTENbHOI 9KOHOMIYECKOI 30He, OT-
KpBITOMY MOpIO) — ratione loci* — AB/IAeTCA, IO MHe-
o J.[l. bpayHna, BropuyHoit (secondary) [Brown
1994:336]. Takoe TONKOBaHME IPUPOJOOXPAHHBIX
HopM Konsenuun 1982 r. npencrasisAeTcsa He BIOI-
He KOPPEKTHBIM: IIpaBa MpUOPEXHOr0 roCcyapcTaa
0 IIPeJOTBPALeHNIO 3aTPA3HEHUA MOPCKOI Cpefibl
B €r0 BHYTPEHHUX BOJaX, HallpMMep, HECOMHEHHO,
OT/INYAIOTCA OT €ro MpaB IO NMpefOoTBPalleHNIO 3a-
TpAA3HEHUA B TeX BOaX OTKPBITOTO MOPH, KOTOpbIe
HAXOfIATCS HaJl €ro KOHTMHEHTAIbHBIM ILIebdoMm,
3a npegenamu 200 MOPCKMX MWUIb OT MICXO/IHBIX JIN-

' Jlat:«no 06CTOF|TeJ'IbCTBaM, CBA3aHHbIM C MPegMeTOM PaCCMOTPEHUAN.

2 Jat.: «no 06CTOﬂTeJ'IbCTBaM, CBA3aHHbIM C MEeCTOM».
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Huit. CyBepeHnTeT NpUOPEKHOr0 rOCyAapCcTBa Hajl
BHYTPEHHVMMM) BOJAMM ¥ OTCYTCTBUE TaKOIO Haj
BOZIAM) OTKPBITOTO MOPS — 3T (PAKTOPbI MMEIOT
pelaoliee 3HAYEHVE PV IPUHATUN TIPUOPEKHBIM
FOCYapCTBOM 3aKOHOB O IIPeAYIPEXXIEHNMN 3arps3-
HeHUA MOPCKOI1 cpenbl. Tak uTo u ratione materiae,
u ratione loci B KOHKpETHOM BOIIPOCE O TOIYCTUMBIX
HOPMAaTVBHbIX Mepax II0 MPeAyIPeXXAeHNIO 3arps3-
HEHIA MOPCKOJI Cpefibl MM 00 OTBETCTBEHHOCTH 3a
TaKoe 3arpsA3HeHMe MOTYT VIMETh «IIePBUYHOE», A He
«BTOPUYHOE» 3HAYEHIE.

K nonoxennsam Konsennuu 1982 1. 06 0coObIx
paiioHax, rae TpeOyeTcs NpUHATHE CIIEIMaTbHBIX
HPYPOLIOOXPAHHBIX Mep (CT. 211), TO>Ke MOTYT OBITH
IpeUIOKEeHbl Pa3HOHAIIPaB/IeHHbIe KOMMEHTapUN,
Kak OyjieT OKa3aHO HIDKe.

3aponro no Konsennyu 1982 r. mpaBuna 06 oco-
OBIX pajfoHax Jis Iie/ieil 3alUThl MOPCKOI Cpefbl
MIMEHHO OT 3arpsisHeHus HeQTbio 6bUIM chopmynn-
poBaHbl ewle B 1926 1., B Bawunemonckoil KoHeeH-
Yuu, TaK ¥ He BCTYIMBILEN B cuny (He HabpasLelt
HeOOXOMMOro 4MCIa paTUUKanmii); COIIaCHO
3TOMY JOKYMEHTY IIpMOPeXXHOe TOCYapCTBO BIIpa-
Be IPMHMMATh 3aKOHBI, IPefyCMaTpUBAIOIIVe 3a-
IpeT WM OTpaHMYeHNs CluBa HeTU B paiioHe
OTKPBITOTO MOP#, TPYMBIKAIOIEM K IO TePPUTOPU-
aJIbHBIM BOJIaM, HO LIMPYHA TaKOTO pajioHa He MOT-
ma 651 O07ee 50 Mopckux Munb’. Komuret akcrep-
TOB, CO3AaHHbIN B 1934 1. Accam6beert JIuru Haumii,
HOATOTOBMII NPOEKH APYTOTO NOKYMEHTA — MeH0y-
HAPOOHOU KOHBEHUULU N0 NPedomepau4eHUI0 3a2pPA3-
HEeHUS MOPS He@mbio; COINACHO 3TOMY JJOKYMEHTY
JIOIYCTMMO YCTAHOBJICHME 3allpeTa CuBa HedTu B
0603HaYEHHOM paliOHe OTKPBITOTO MOps IIPY €ro
mypuHe o 100 Mopckux munb. Ho 1 3TOT Ipoekt
He CTaJl KOHBeHIuel: KoHdepeHyst JIury Hanuit He
cocrosimach. HakoHen, cormacHo MexcdyHapooHoii
KOHBEHYUU N0 NPedomsepaulerIio 3azpa3HeHUS MOPS
Hegmvio 1954 I. ¢ HOC/IEAYIOI MY TTIOTIPaBKaMu (fia-
nee — Koneenyus 1954 2.) mpegHaMepeHHBII C/IUB C
cyzoB He( Ty ObIT 3aIIpelileH BO BCeM IIPOCTPAHCTBE
MUPOBOTO OKeaHa, 32 MCK/TI0YeHeM 0003HaYeHHBIX
B KOHBEHIIMY CTy4aeB, KOTOPBIX, BIPOYEM, HEMAJIO
[Topuikos, Menkos 1979: 24-26]. Kousennuio 1954 1.
3aMeHmna Mexw0yHapooHasi KOHBEHUUS NO Npedom-
8pau4eHuI0 3azpasHeHus ¢ cy0os 1973 r., u3sMeHeHHas
IIpomoxonom 1978 2., neiicTByIOLIAA M B HACTOALLEE

3 Mopckasa Muns paBHa 1852 M.

BpeMms (nanee — Konsenyus MAPIIOJI 1973/78).
2.Kousenuma MAPIIOJI 1973/78.

B xoHTekcTe paccMaTpuBaeMoit TeMbl KoHBeH-
uua MAPIIOJI 1973/78 umeeT 3HaueHMe Ipexye
BCEr0 IIOTOMY, 4YTO KBa/MPUIMPYeT B KaueCTBe
«0cobbIx paitoHoB» Mopsi CpenmsemHoe, YUepHoe,
banrtuiickoe, Kpacnoe, a taxxe Ilepcupckmit 3a-
nuB («Paiton 3anuBoB»). [ToHsATIE «0COOBIIT pajtoH»
OIIpENlENIEH0 B KOHBEHIMM KaK «MOPCKOM palioH,
I7ie 10 TPM3HAHHBIM TE€XHUYECKUM IPUYMHAM, OT-
HOCSAIIMMCS K ero OKeaHOrpapuiecKuM U SKOJIOIU-
YeCKUM YCTIOBUAM U crielpduKe mepeBo3okK, HeoO-
XOJIMIMO TIPUHATIE 0COOBIX 003aTeIbHBIX METOJI0B
IPEOTBPALlCHNA 3arpsA3HEHNA MOps He(TbIo»
(ITpunoxenne I: «IIpaBuma mpemoTBpaleHus 3a-
rpssHenust HedTbio»). Kpome Toro, Bo mcronHenne
[Mpunoxenns II x Konsennym MAPIIOJ 1973/78
(«IIpaBwa KOHTPOJIA HAJ| 3aTPsI3HEHNEM TIPH Tiepe-
BO3Ke ANOBUTHIX BElLIECTB HAIMBOM») HOPMBI 00
0COOBIX pajloHaX AeVICTBYIOT JIA LieJlell IPUHATHS
0COOBIX METONOB IPENOTBPALCHNA 3arpA3HEHNA
MOpsA AIOBUTBHIMU SKUJIKUMM BelleCTBaMM: TaKue
0cobOple MeTOofpl 00eCIeuNBAOT JTYYLIYI0 3AILUTY
MOPCKOJI CpeJibl, 4eM B MHBIX MOPCKUX palioHax. Bo
ucnonnenne [Ipunoxenns I1I x 31011 )XKe KOHBEHIIUN
(«IIpaBwia mpegoTBpaleHNs 3aTPA3HEHISI BPETHBI-
MM BellieCTBaMI, IIEPEBO3MMBIMM MOPEM B YIIaKOB-
Ke, IPY30BbIX KOHT€JIHepaX, CheMHbIX TaHKaX MU B
aBTOJIOPOXKHBIX ¥ JKE/Ie3HOZOPOXKHBIX IIMCTEPHAX»)
HOPMbI 06 0COOBIX paifoHax AECTBYIOT Jis Liefeit
HPUMHATHUA 0COOBIX IIPABIUI O TIPEJOTBpPALIEHNN 3a-
IpASHEHUA MOPCKON cpefpl MycopoM. IloscHum,
YTO COITIACHO II. 2 cT. 2 KOHBeHIMM YCTaHOB/IEHHbIE
€10 TIpaBIIa O3HAYAIOT Te, «KOTOPBIE IIPeyCMOTpe-
Hbl B [Ipunoxennsx k Hacrosuiert KouseHumm»*.

3. Kmaccnduxanua Me>XxgyHapogHBIM COI030M
OXpaHbI HPUPOJBI OXPAHIEMbIX TEPPUTOPHIT»

CylecTBEHHBIM BOIIPOCOM  COBEPILIEHCTBOBA-
HJA TIOPANKA CO3JAHMA OXPaHAEMBIX HPVPOIHBIX
PaliOHOB ¥ YIIPaBJIEHNUS VMY ABJIACTCA UX KIACCU-
¢ukamysa. OHa MOXXeT ObITb — IPVMEHWUTENbHO K
MOPCKVIM OXPaHsAEMbIM pallOHaM IPM COOTBETCTBY-
IOLell aflaliTaluy — OCYLIECTBIE€HAa C YY4€TOM TOIl

4 B cootBetcTBUM CO CT. 20 KoHBeHUmn MAPIOJT 1973/78 ee ayTEHTUUYHbBIMU TEKCTaMU ABAAIOTCA ee TEKCTbl Ha aHTIMACKOM,
WCMAHCKOM, PYCCKOM 1 paHLly3CKOM fA3blKax. AHFOA3bIYHbINA TeKCT KOHBEHLMN onybnrnKoBaH, Hanprmep, B COopHUKe
MeXAyHapOAHbIX NPYPOA0OXPaHHbIX JOKYMeHTOB: International Environmental Law. Primary Materials. Ed. by M.R. Molitor.

Deventer. Boston. 1991. P. 379-388.
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K/IacCU(MKALUM OXPaHAEMbIX TEPPUTOPUIL, KOTO-
pas paspaboraHa B pamkax MexdyHapooHozo co-
103a oxparvt npupoov (nanee — MCOII) B 1994 1. n
o6noBeHa B 2008 r. gokymentom MCOII «IIpasuna
10 NpuUMeHeHUr Kamezopuii 05 ueneli ynpasneHus
oxpansgemviMu  meppumopuamu»’. B HacTosAee
BpeMs PEKOMEeHJjallny, IPeJJIOKeHHbIe B JJAHHOM
JIOKYMEHTe, Y>Ke MICIIONIb3YIOTCsl Ha IPaKTHKe ToCy-
JapCTBaMM M MEXJYHAPOJHbIMU OPraHMU3ALVAMU.
B IlpaBmmax MCOII «oxpaHsemas TeppUTOpuUA»
ompefieNiAeTCs KaK «4eTKO OIpe[e/leHHbI)l reorpa-
¢budecknit pailoH, NPUSHAHHBIN M YIPaBIIAEMbIil
HOCPEJICTBOM IIPABOBBIX MU MHBIX 3P PEKTMBHBIX
Mep C Lie/Ibl0 IOCTVDKEHNSA [JOITOBPEMEHHOI 0Xpa-
HBI IPUPOJbI ¥ COOTBETCTBYIOIMX 3KOCHCTEMHbIX
YCIYT U KyJAbTYPHBIX LEHHOCTeN». B JOKymeHTe
MCOII ompereneHbl fanee KaTeropuy OxpaHse-
MBIX pajiOHOB, KOTOpbIE OTIMYAITCA SPYT OT Apyra
cofiep)KaHMeM Ile/IeBbIX IIapaMeTPOB YIIpaBJIeHM:
OIIpEJIETIEHHOV TEPPUTOpMEIL, a TaKXe YPOBHEM
HPMPOZOOXPAHHBIX 3aIIPETOB (10 OTHOLIEHWIO K Jie-
ATEIBHOCTY Ye/I0BeKa) Ha JAHHOI TepPUTOPYN.

I. Ileppasa M3 1mecTM Kareropuil OXpaHAEMbIX
IPMPOJHBIX TEPPUTOPUIL [IeMUTCA Ha ABe pybpu-
ku: 1la n 1b. IIpu stom B pybpuke «Ia» 0603HaYeH
«CTPOTMII IPUPOJHBI PE3EPBAT», TO ECTh YIACTOK C
«HeTpOoHyTOI Tpupopoi» (“Strict Nature Reserve”);
B HEM 3allUTa IIPUPOJibl, IOAEPKAHIE eCTeCTBEH-
HOTO Pa3BUTHA OKpY)Kalolllell Cpefbl, BOOOIIe He
3aTPOHYTON aHTPOIIOI€HHO [eATe/IbHOCTDIO, IIPe-
CTaBJIA€T MHTEPEC [/ Hay4YHbIX Liefell, 9Komornde-
CKOTO Hab/MoIeHNs, IPUPOJOOXPAHHOTO 00ydeHN,
COXpaHeHM:A IeHeTUYECKMX PeCypCcoB B €CTeCTBEH-
HOM Pa3BUTUN.

B py6puxe «1b» paccMaTpyBaeMoro [OKyMeHTa
MCOII o6osnauena «Tepputopyst AUKOI IPUPOLIBI
(Wilderness area)», To eCTb OXpaHseMas TeppUTO-
pus, ynpasideMas IIABHBIM 00pasoM JyIA COXpa-
HEHUA «0e6CtBeHHOL Npupodvl», He 3aTPOHYTON
NPOMbIULTIEHHOTE UNIU  CeNbCKOXO03ATICINBEHHOU  Oes-
menvHOCMbl0 Yenosexa. IlpaBoBas Kmaccudukanysa
palioHa B Ka4eCTBe «TePPUTOPUM JUKOI IPUPOLbI»
HalleJleHa Ha OXpaHy HEeHApYIUEHHBIX 3KOCUCTEM,
IIPOBeJieHNe HayYHBIX UCCIIEIOBAHMIA, TIPEXK/]ie BCErO
3KOJIOTMYECKOTO MOHMTOPMHTA, a TAKXKe Ha YKEeCTKO
NTUMUTUPYEMYIO PEKPEALVIOHHYIO [IeATelbHOCTD. B
CTPOTO OTPaHNYEHHbIX, SKOIOTMYECK 000CHOBAH-
HbIX MaclITabax HOMyCKaeTcs MCIOIb30BaHMe TIPU-
POIHBIX PeCypcoB TaKOJl TePPUTOPUY «abOpPUIeH-
HBIM Hace/IeHNeM».

OctanbHble Kareropuu — ot I o VI - o603nave-
Hbl B fokyMeHTe MCOII Tak.

II. Hayuonanvnwiii napx (“National park”) - cny-
KUT JJISI COXpaHEHVs IPUPONHOIN TeppUTOPUH, B
TOM 4JIC/Ie MEK/[yHapOJHOTO 3HAYEHIS, B HAYYHBIX,
06pa3oBaTe/IbHBIX M PEKpealOHHbIX Lesx. Kare-
ropus CO3JaHa I OXPaHbI OOIIEHAIVIOHATIbHOTO
VI MUPOBOTO IIPYPOJHOTO M MCTOPUKO-KYIBTYP-
HOTO JIOCTOSHVA, @ TakKe I PasBUTHA pasymd-
HBIX BUJIOB SKOTYpuU3Ma (B perlaMeHTMPOBAHHBIX
U Hay4HO OOOCHOBAHHBIX MaclITabax), MPUPOO-
OXPaHHOTO IIPOCBEIIEHNS, IPOBEJECHNA HayYHBIX
VICC/IEOBAHMII 1 3KO/IOTMYECKOTO MOHMUTOPUHIQ; C
y4eTOM HY)KJ, MECTHOTO HaCe/IeHVA JOITyCKaeTCA Ha
TaKOJ OXPaHAEMON TEPPUTOPUM >KECTKO JIMMUTU-
pyeMoe UCIOIb30BaHNe OT//IbHBIX BUIOB IIPUPOJ-
HBIX PeCypCOB.

I IIpupoonwii namamuux (“Natural Monu-
ment”) — IpaBoBast KBaMUKAIMs pajloHa B Kade-
CTBE TAKO OXPAHAEMOI TEPPUTOPUM CITY>KUT I
3aIIMTBI ¥ COXPAHEHN A HAIMOHA/TbHBIX IPYPOIHBIX
[IOCTOIIPUMEYATEIbHOCTEl B CUTY MX YHMKAaJIbHO-
CTY VIV IIPU3HAHHBIX 0COOEHHOCTEI.

IV. Paiion ynpasnenus mecmom 06umanus gnopol
u paynvt (“Habitat/Species Management Area”) — nio-
CPEICTBOM TAKOJ KaTerOPUI CO3/1aeTCsA IIPUPOJIHBIIA
3aI0BEJHNK, COIEPXKALIMIL YYacTKM OVMKOW IPUPO-
Jibl, KOTOPBI CTYXXUT J/IA TIOAflepXKaHusA 6uoorn-
4eCKOro pasHOOOpasys, YIpaBIeHU TIPUPOLHBIMI
nporueccamyt B Lensix 9((GeKTUBHOrO COXpaHeHMs
MeCTOOOMTAHUIT PA3NMUYHbIX BUIOB pPACTEHWl 1
KUBOTHBIX, /I IIPUYMHOXXEHUA X YNMCTIEHHOCTH,
OCYILIECTB/IEHNsA HAYYHBIX MCCIEOBAHNI, SKOJIO-
TMYeCKOTO0 MOHMTOPVHTA, pabOTBI MO IPUPOLOOX-
PaHHOMY HPOCBElLIeHN0, 00pa3oBaHUIO, a TAKXKe
Typu3Ma. MeCTHOMY Hace/leHNIO pa3pelaeTcs KOH-
TpONMMpyeMas XO3AMCTBEHHAs AeATeNbHOCTb. Kpo-
Me TOTO, 3/IeCb MOTYT OTCYTCTBOBAaTb OIPaHMYEHNA
Ha TaKylo [IeATeIbHOCTb, OCYLIECTB/IEHIe KOTOPOI
He B/IIACT Ha CYIleCTBOBAHIE OXPaHAEMOro 610710~
TMYECKOTO BUJA.

V. Oxpansemvie mopckue aksamopuu (“Protected
Seascape”) - COITIACHO pacCMaTpUBaeMOMY JOKY-
MeHTy MCOII cmy>xat aj1a coxpaHeHUsA OTAeMbHbBIX
HPYPOLHBIX 00BEKTOB, 00BEKTOB KY/IBTYPHOTO Ha-
CTIeflus, Pa3BUTHA PeKpealuy, IPOBefeHNs Hayd-
HBIX MICCIEOBAHNIT ¥ 9KOJIOTMYECKOTO MOHUTOPYH-
ra; IpJ 9TOM Ha TaKOil aKBaTOPMI OCYILIECTBIACTCA
MpAOUUUOHHAS SKOHOMUYECKas JIeATEIbHOCTh B
9KOJIOTMYeCKY IpyeM/IeMbIX popMax 1 MacuTabax;

> Guidelines for Applying Protected Area Management Categories. IUCN, 2008. URL: https://cmsdata.iucn.org/downloads/
guidelines_for_applying_protected_area_management_categories.pdf (accessed date: 08.06.2019).
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0co60e BHIMAHIE YAEIACTCA MOJJePKaHII0 YPOB-
HS XKVU3HW HACeeHUs 8 NPUOPerHbIX paiioHax, SKo-
JIOTM3aLVJ XO3AVICTBEHHOM [eATe/IbHOCTI MECTHO-
IO HaCe/IeHN.

VI. Oxpausemas meppumopusi ¢ ycmotiuusvim
ucnonv3osanuem npupooHvix pecypcos (“Protected
Area with Sustainable Use of Natural Resources”) - o
3ambIcny coctaButeneit gokymenta MCOII, aror
BUJ 0CO0OOTO IIPYPOJOOXPAHHOTO pajloHa HallelleH
Ha TofifiepKaHye OMOIOrMIecKoro 1 JaHAmagTHO-
ro pasHOOOpasy, YCTONYMBOCTI TAPAMETPOB TIPU-
POIHOII Cpefibl IPY pallOHATbHOM UCIOTb30BAHNUMN
npupopHbIx pecypcos. Ilompep>kaHme MecTHON
5KOHOMMKI TTOCPEICTBOM Pa3BUTHA 3KONOTHYECKN
0e30IacHBIX HAINpaBIEHUI IPYPOJONONb30BAHNMA,
IpOBeJleHNe HAayYHbIX MCCIeOBAHMUII ¥ MOHUTO-
PUHI COCTOSHMA OKpY’Kalllell cpefbl — TaKoBa
CTep)KHeBasd PEKOMEHJOBAHHAS [IeATENbHOCTb Ha
IAHHOI TEPPUTOPUINL.

4. TonkoBanue nmonoxeanit Kousenmu 1982 r.
06 0CO0BIX MOPCKHUX paifoHax

B cr. 211 KouBenuunm 1982 r. («3arpsisHeHnme ¢
CYZOB») TIPENYCMOTPEHO IPaBO HPUOPEKHOTO To-
CyZlapCcTBa MHULIMMPOBATD CO3/IaHNE B IIPeJieIax ero
VICK/TIOYMTE/IBHON 9KOHOMMYECKOI 30HBI 0COO0TO
IPMPOJZOOXPAHHOIO parioHa. JTa CTaTbA cama II0
cebe TpepcTaBIIAeT, Kak OTMedeHo B KoMMeHTapun
K KonBennyn 1982 r., KOMIpommce Mexpy: a) Tpe-
00BaHMAMY IIPUOPEXKHBIX TOCYAAPCTB 00 YCTAHOB-
neHuu «bonee cTpororo pexxuma (a more stringent
regime) 3alMUTBI MOPCKOJL Cpefibl» 1 6) IPOTUBOfET-
CTBMEM CO CTOPOHBI T'OCYAAPCTB, UMEIOINX 6O0/b-
IIOJI TOPTrOBbIil IOT, IPABOBOJ IONMUTHKE, KOT/A
IOJ TPUPOLOOXPAHHBIM IPENJIOTOM B MOPCKOM
npaBe (GOPMUPYIOTCS Ype3MepHble TpeOoBaHMsA
HpUOPEKXHBIX TOCYAAPCTB, HAIPUMEP, K KOHCTPYK-
1y cyzos [United Nations Convention...1990:200].

TonkoBanme cratbu 211 Kousennun 1982 r., Ha
HepPBBII B3I/IAML, TPYAHOCTel He Bbi3biBaeT. Obiee
IPaBUIO COCTOMT B TOM, YTO IOPUAMNYECKNE Ipef-
IJMCAaHNA O HPENOTBPAIEHNN 3arpsA3HEHUS MOp-
CKOWI Cpefibl C CYy[lOB YCTaHAaBIMBAIOTCA TOCYHAp-
CTBaMM «depe3 KOMIIETEHTHYI0 MEX[YHApOLHYIO
opraumsanuio» (3ro — MIMO) mwm «o61yto aumo-
MaTn4ecKyko KoHdepenmmio» (1. 1 ct. 211), TO ecTb
HOCPEACTBOM MHO20CHIOPOHHUX JOTOBOPEHHOCTEIL.
Bripouem, xoTs1 B Kousennum 1982 1. 00 5TOM HUYe-
TO He CKa3aHO, HO B CUJTY O0ILero Me>K/[yHapOfHOTO
IpaBa HeT 3aIpeTa Vi Ha YCTaHOBJIEHME 08YMS cOceo-
HUMU NPUOPENHBIMU 20CYOAPCMEAMY CTIELINATTBHBIX
HPaBUI O NIPeJOTBPAIIEHNN 3arPA3HEHNA MOPCKOI
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cpepbl; TeM 6o/iee YTO NMPAKTUKA 3aK/II0YeHNA JABY-
CTOPOHHMX IPUPONOOXPAHHBIX COITIAIIEHMIT pas-
BUBAeTCA.

Ho Bor korma npupopooXpaHHble HOPMBI U
CTaHAApTHI, ycTaHoBNeHHble VIMO nmu Ha pgumio-
MaTU4eCKOll KOHpepeHINY, «<He OTBEYAIT 0COOBIM
YCTIOBMAM» B KOHKPETHOM MOPCKOM paiioHe Nc-
K/II0YNTENbHON SKOHOMIYECKOI 30HBI, TOITIA M BO3-
HJMKaeT OCHOBaHMEe 0003HAYMTDb B IIpefieiax TAKoi
30HBI 0COOBIIT OXpaHseMblii paitoH. B cooTBeTcTBUM
¢ Konsenmueit 1982 r. mpegycMOTpeH Cliefyrommit
HOPSAJOK CO3JaHUA 0COOOrO IPUPOOOXPAHHOTO
pariona (1. 6 ct. 211). Eci npubpesxHoe rocygap-
CTBO JMIMeET «pasyMHble OCHOBaHMA» CYUTATb, YTO
4eTKO 00O03HAaueHHas 4YacTb €ro MCK/IIYUTETbHOI
9KOHOMMYECKOII 30HBI NPEeJCTAB/IsAeT COOO0I TaKOI
paiioH, B KOTOPOM II0 «IIPM3HAHHBIM TE€XHUYECKUM
IPMYMHAM, CBA3aHHBIM C OKeaHOTpapuYecKuMu 1
9KOJOTMYECKUMI YC/IOBUAMI», @ TAKXXe C 3KOHOMM-
YeCKMM JICIIO/Ib30BaHMEM 3TOT0 pajioHa WM 3aliu-
TOJI €r0 IIPYPOJHBIX PECYPCOB U C OCOOBIM XapaKTe-
POM [IBIDKEHMUSA CYHOB B TaKOM pailoHe, Tpebyercs
HOPUHATUE «CIeLMaNbHBIX Mep i IpefoTBpallle-
HMS 3arpsISHEHMSA C CYHOB», TO TaKoe NPUOpeXHOe
TOCY/JapCTBO MOXKET «IIOCJIeé COOTBETCTBYIOIMX
KOHCY/IbTalill» HAaIpaBUTb B OTHOIIEHUM TaKO-
ro pajloHa «coo0lieHue» B afpec KOMIIETEHTHO
MeXyHaponHoit opraumsanyu (t.e. VIMO), npep-
CTaBJIAs «Hay4YHbIE ¥ TEXHIYECKIE JJOKa3aTelbCTBa»
B IIOI/IEPXKKY TAaKOTO COOOIIeHNs, @ TaKKe «nHpOop-
MaIMI0 0 HeOOXOAMMBIX MPUEMHBIX YCTPONCTBAXY.
YTO4HMM, BO-IIEpPBBIX, YTO 3TO IIPABO,  He 00A3aH-
HOCTb IPUOPEXHOTO rocyapcTBa. Bo-BTOPBIX, YTO
B JJAHHOII CTaTbe pedb He Udem 0 PatioHax UCKIHUU-
MebHOLL SKOHOMUHUECKOLL 30Hbl, NOKPBIMBIX TbOOM B
TedeHye 6onblel yacTu roga. [IpuponooxpanHbie
3aKOHBI M IIPaBWIA NPUOPEKHOTO TOCYAApCTBA B
MOKPBITBIX JIbJOM PailOHAX €ro MCKIHYUTEIbHON
5KOHOMUYECKOI 30HBI He mpeOyom c0enaco08aHus
VIMO; oHM TIpMHMMAIOTCS HPUOPEXHBIM TOCYHap-
CTBOM CaMOCTOSITE/IbHO, B COOTBETCTBUU CO CHa-
moetl 234.

B paccmarpuBaeMoM ciydae B TedeHue 12 mecs-
1eB noce nonydenusa VIMO ynoMaHyToro Bbille co-
o611eHNs TPUOPEKHOTO TOCYAAPCTBA 3TA MEXK/YHA-
pOJHasA OpraHM3aLMA OIpefeNsieT, COOTBETCTBYIOT
NN YCTOBMA B JAHHOM paiiOHe BbILIEN3/I0KEHHBIM
Tpe6oBanmaM. Ecii Takoe ompepeneHne BBIHOCUT-
¢, To IpUOPEXHOE TOCYAAPCTBO MOXKET IPVHATD B
OTHOILEHVM 3TOTO palioHa 3alpOlleHHbIe IpeNn-
CaHMA JyIA IPeoTBPallieHNs 3aTrPA3SHEHNsA C Cy/IOB,
€ro COKpaIlieH!sA U COXpaHeHMs 110J; KoHTposeM. Ho
UMIIIEMEHTallMA TaKUX IPMPOLOOXPAHHBIX IIPef-
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MVCAHUIT OCYIIECTB/IACTCA NPUOPEKHBIM TOCyAap-
CTBOM OIATb-TaKM JIMIIb B OTHOLIEHUM T€X, KOTO-
pole npusHaTcs VIMO «I1puMeHUMbIMY K 0COOBIM
palioHam». bornee Toro, npegycMOTpeHO JOIOIHU-
Te/lIbHOe BpeMsA 1A HOATOTOBKM K IPUMEHEHMIO
TaKMX OCOOBIX IPeNNICAHNIl: Ha3BaHHBIE 0COOBIE
HPMPOZOOXPAHHBIE 3aKOHbI U TIPAaBIJIA IIPUOPEXKHO-
IO TOCYHApCTBa CTAHOBATCSA NPUMEHUMBIMM K MHO-
CTPaHHBIM Cy/laM JIMIIb 110 UCTEYEHUM IATHALATH
MecsIIeB TI0C/Ie YIIOMAHYTOIO COOOIIEHIA.

Konsenums 1982 r. mpegycmarpuBaer 06s3aH-
HOCTb IPUOPEKHOT0 TOCYAAPCTBA Oy OMMKOBBIBATD
TPAaHMIIBI JIOOOTO TAKOTO «OIIPEfeNIeHHOT0, 4eTKO
0603HaueHHOTr0» 0c060r0 paitoHa (1. 6 ct. 211). ITo-
HATHO, YTO B IyXe COTPY/IHMYECTBA IPaHMUIIbI TAKUX
OXpaHAEeMbIX MOPCKIX PAllOHOB OYAYT, KaK IIpefro-
ylaraetcs, MyOIMKOBaTh U TOCYHAPCTBa, HE ABJIAI-
muecs ydacTHukamy Konseniun 1982 1.

Hanee, ecnu npubpexxHOe TOCYAAPCTBO HaMepe-
HO IPUHATH B OTHOLIEHN! 3TOTO pailoHa JOIOIHU-
Te/IbHble IIPUPOIO0XPaHHbIE 3aKOHBI U IIPABIIIA, TO
oHO yBepomisieT 06 atom VIMO. Takue pononuu-
Te/IbHble 3aKOHBI 11 IIPaBUJIA, COITTacHO KoHBeHIuN
1982 r., «MOTyT 3aTparmBarh cOpPOC WM IPAKTUKY
MOpeITaBaHVA, HO He JODKHBI TPeOOBaTh OT MHO-
CTPaHHBIX CY[OB COOMIOZATb CTAHAAPTHI IIPOEK-
TUPOBAHMA, KOHCTPYKLMM, KOMIUIEKTOBAHUA 3KU-
naxa Wi 000py/OBaHNs», KOTOpbIe OTINYA/INCh
OBl OT «OOIIEIPUHATBIX» MEX/YHAPOAHBIX HOPM 1
CTaH/JApTOB; KPOMe TOrO, TaKMe MONONHUTEIbHbIE
IpaBUIa CTAHOBATCA IPUMEHUMbIMI B OTHOIIEHUY
VMHOCTPAaHHbBIX CY/IOB Yepe3 15 MecAlLeB 1ocIe Npef-
CTaB/IeHV TIPUOPEXHBIM TOCYLAPCTBOM YIIOMAHY-
Toro coobuenns B agpec VIMO, npu ycnosun, 4to
3Ta OpraHM3alMA «JacT Ha 3TO CBOE COIJIacye B Te-
YeHMe JIBeHA/IL[aTH MeCALeB 110C/Ie IpefcTaBIeHNs
YIOMSHYTOr0 coobmienust» (1. 6 ct. 211 KonBenuyu
1982 r.).

5. Knaysyna 06 oxpaHseMpIx paitoHax,
npegycMorpeHHast B KonBeHym
0 Gronornyeckom pasHooOpasmu 1992 r.

ITo cmbicny ct. 2 Konsennun 1992 r., 00'BEKT 3TO-
r0 paMOYHOIO MeXXIYHApPOIHOTIO JJOTOBOPA COCTAB-
JIAI0OT TPU OCHOBHBIX 3JIeMeHTa: a) pasHoobpasue
OMOoIOrYecKuX BI/0B; 6) reHeTHYeCcKoe pa3HooOpa-

3ue MeXJy BUAAMU; B) pasHOOOpasye 9KOCUCTEM.
CoXpaHeHUI0 BCEX ITMX COCTABIANIMX Ouopas-
HOOOpasusi CHOCOOCTBYeT YCTaHOBJICHWE OXPaAHs-
emMblX patioHos, KaK MOPCKUX, B T.4. yJaJIeHHbIX OT
Oepera, Tak U IPUOPEKHBIX, BK/IIOYAIOLINX U yIaCT-
kn cyum. B coorBetcTBum ¢ Konsennueit 1992 r.
«MOPCKUM U IIPUOPEXHBIM OXPaHAEMbIM PallOHOM
AB/sAETCS NMI000i1 0003HAYEHHDIT PajloH, OTHOCH-
WMiicA K aKBAaTOpUM WIM IPWUIETaOIINMii K He,
BKJII0Yas IIOKPBIBAIOLIYIO €r0 BOAY, a TaKkxe (ropy,
(ayHy, ucropmyeckme 1 KylIbTypHbIe 0COOEHHOCTI
3TOrO pajloHa, KOTOPBIN OBUI YCTAaHOBJIEH COOT-
BETCTBYIOLVIMY IIPAaBOBBIMM WM VHBIMK 3ddex-
TUBHBIMM CPeJCTBaMM, BK/IIOYass 0ObIYall, B LIe/IAX
coxpaHeHMsl ee OMOPasHOOOpasysi M IOBBILIEHNS
9 eKTUBHOCTY OXpaHbI JAHHON TEPPUTOPUU OT
3arpsizHeHMs1»°. B 1995 1. Ha BTOpPOIT KOH(pepeHIym
TOCyapcTB — y4acTHUKOB KoHBeHumu o 6uonorn-
YeCKOM pasHOO0Opasmy OBUIO pelIeHO, YTO OTHUM
u3 npuoputeToB peanusanyy Konsenium 1992 r.
JIOJDKHO CTaTbh COXPaHeHMe MOPCKOro O1MopasHo-
o6pasus. B 1996 1. ouepenHas KoHpepeHIus IpHUHSI-
na «J>KakapTCcKuil MaHJaT Ha MOPCKOe U IIpubpex-
Hoe 61o710rnYecKoe pasnoobpasue (Jakarta Mandate
on Marine and Coastal Biological Diversity)», Halle-
JIEHHBIII TIpeXJje BCero Ha MEeXaHU3MBI KOMIUIEKC-
HOTO YIIpaB/IeHNA NPUOPEKHBIMU 30HAMM M pea-
JIM3ALMI0 «OCTOPOXXHOTO IOAXofa (precautionary
approach)» [Churchill, Lowe 1999:394].

6. MexxayHapogHasg MOPCKasi OpraHu3anys
(MMO)

B 1991 r. Accambnes VIMO npunsna pesonto-
L1110, KOTOPas COfiepyKasia CBOJL IIPaBII JIA OIIpefe-
JIeHNst «0COOBIX paitoHOB (Special Areas)» u «0co60
YyBCTBUTEIbHBIX MOPCKUX paitoHoB (Particularly
Sensitive Sea Areas)»’. HekoTopble aBTOpBI CUuTa-
I0T, 4TO IIO] OCOOBIMU pajlOHaMM IIOHVMAJNUCH Te,
B orHomeHun Kortopbix Konsenumeit MAPIIOJI
1973/78% mpemycMoTpeHsl 6oree >kecTKye (1o cpas-
HEHUIO C MHBIMM) Mepbl 3alIMTBI MOPCKON Cpefbl
[Roberts 2005]. Takoe OTOXfeCTBIeHUE JUCKYCCHU-
OHHO: «0CO0BIe PajlOHBI», YCTAHOB/IEHHBIE COI/IACHO
Konsenunu MAPIIOJI 1973/78, npenycMaTpuBaoT
Oornee cTporye IpaBWIa, Halle/IeHHbIE TONBKO IIPO-
TUB 3arpsi3HeHMsE Mopsl HedTblo (1 Hedrecomepka-

¢ (CBD COP 7. Decision VII/5. URL: https://www.cbd.int/decision/cop/?id=7742 (accessed date: 18.06.2019).

7 Guidelines for the Designation of Special Areas and the Identification of Particularly Sensitive Sea Areas. 1991. URL: http://
www.imo.org/en/KnowledgeCentre/IndexofMOResolutions/Assembly/Documents/A.720(17).pdf(accessed date: 18.06.2019).
8 MARPOL - 1973 International Convention for the Prevention of Pollution from Ships. URL: http://www.mar.ist.utl.pt/
mventura/Projecto-Navios-lI/IMOConventions%20(copies)/MARPOL.pdf (accessed date: 18.06.2019).
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IVMM 3aTPASHUTEIIAMM); YIIOMAHYTBIA JOKYMEHT
JIMO npegycMaTpyBaeT MOHATIE «OCOODIIT PailoH»,
COOTBETCTBYIOlLle€ PACCMOTPEHHOMY BbIIE OJHO-
uMeHHOMY noHATHIO KonBennum 1982 r. A nocrep-
Hee He OTPaHMYMBAETCA IPUPOLOOXPAaHHBIMU Mepa-
MM JIUIIb IPOTHB 3arPsA3HEHNA HePThIO.

Ilo cmpIcny paccMarpMBaeMOro MOKyMeHTa
JIMO, «0c060 4yBCTBUTEIbHbIE MOPCKIIE PAIOHBI» —
3TO Te MOPCKME PailOHbl, KOTOPbIe TPEOYIOT IIOBBI-
LIEHHOI IPUPOJOOXPAHHON 3aLUTBI IIOCPENCTBOM
pevicteuit VIMO B CBsI3UM €O cCHeIMalbHBIMU 9KO-
JIOTMYECKMMHY, COLMANbHO-3KOHOMUYECKUMHU JIN
HayYHBIMIU ITIPUYVHAMM U KOTOPBIM MOXET OBITH
HpUYMHEH Yiep6 B pe3ybraTe MacliTabHOTO Cy/0-
XOZICTBA B 9TUX MOPCKUX IpocTpaHcTBax [Roberts
2007: 8-10].

[TepBbIM «0CO60 YYBCTBUTETLHBIM MOPCKUM
paitonom» VIMO o60sHaunna bonbiroit bappepHblit
pud; OH pacronoXeH BO BHYTPEHHUX MOPCKUX BO-
flaX, TEpPPUTOPMATILHOM MOpE, a TAKXKe B MCK/IIOUN-
Te/NbHOI 3KOHOMMYeCKOIl 30He ABCTpanuu. B coor-
BeTCTBUM ¢ TpeboBanmsamu VIMO cypa ToHHaXeM
cpitie 500 6Py TTO-perucTPOBBIX TOHH He HODKHBI
BXOJAUTb B 3TOT «0CO0O0O YyBCTBUTE/IbHBI» pail-
oH. KpoMe Toro, B JaHHOM MOPCKOM paJioHe cyzia
JIOJDKHBI PYKOBOZICTBOBATbCA CIlelIMabHO paspa-
60TaHHOI ABCTpanmeil CUCTEeMOJ PeryImpoBaHus
MapLIPYTOB CY/I0XOfICTBA, BK/IIOYas ee IpaBuUia O
nouManckoit nposopke. VIMO BnocnencTBuu 060-
3Hauma 6onee 15 0c060 YYBCTBUTENBHBIX MOPCKIX
pailoHOB; B IpollecCé PacCMOTPEHMs HAXORATCA
ellle 3aABKM U3 psAfa FOCYHapCTB Ha CO3flaHMe Ta-
KIX OXPaHAEMBIX MOPCKMX pailOHOB, B TOM 4MCTIE
u3 Manaitisuy, ununnus, Masputanny, BbetHama
[Chircop 2018: 194-195].

C rouku 3penus VIMO, npo61emoit, BO3HUKAIO-
1eil TIpM OIpefe/leHN) TPaHNL, MOPCKUX OXpaHse-
MBIX TEPPUTOPUIL, ABIAETCA OTCYTCTBUE JOCTATOY-
Horo KonmmuyectBa 3HaHuit o CesepHoM JlemoBuToM
okeane’. B 970l cBA3KM OOBIACHMMBI MHUIIMATUBBI
KacaTe/IbHO HOBbIX MOPCKMX HayYHBIX MCCIIEf|OBa-
HIUT B ApKTudeckoM pernore. O HeoOXOZMMOCTI
COTPYJHMYECTBA II0 OPraHM3aLMM KOMIUIEKCHBIX
MEX/YHaPOJHbIX Hay4HO-JCCIIe0BaTeNbCKUX 3KC-

negyuuil A M3Y4eHUA OKPY)KAWLIEN CpeAibl, B
TOM 4YMCJIe JIelOBOJI OOCTAHOBKM, YPOBHS 3arpss-
HEHMsI MOPCKMX BOJ, MOPCKIX 9KOCUCTEM, BbISBIIE-
HUA MaclITaboB BAMSAHMA Ha HUX HAOTIOfAaeMbIX U
HPOTHO3VMPYEMBIX K/IVMAaTUYeCKNUX M3MEHEHMI, T0-
BOPUTCS ¥ B HAL[MOHA/IBHBIX IOJIMTUKO-IPaBOBbIX
axtax'’. VI3BecTHa ¥ MHULIMATIBA co3manys Mexcoy-
HAPOOHOTI 0P2AHU3AUUU NO HAYUHBIM UCCTIE008AHUIM
Ceseproeo J/Ied06umozo okeana; 10 MHEHMIO, BBICKA-
3aHHOMY B Poccuiickom coseme no mexcoyHapoOoHvim
denam, Takas OpraHM3alMs IO3BOJIUT HA OCHOBA-
HMJ VHBECTUIMOHHOTO ¥ TPOQeCcCcHOHaTBHOTO
HapTHEPCTBA MIPUBJIEKaTh K MOPCKMM HAy4HBIM VIC-
CTIeOBAaHMSAM U HeapKTU4ecKue rocygapcrpa'.

7. IIpoTokonbl 06 0c000 OXpaHsAeMbIX paiioHaX,
npuHATbie K KoHBeHImsAM IOHEII
0 perMOHANTbHBIX MOPAX

IleppbiM M3 Takux MOKyMeHTOB IIporpammbl
OOH mo oxpyxaromieit cpene ctan IIpotokon 06
0co60 oxpaHsAeMbIX paiioHax CpenyzeMHOMO-
posi (Protocol on Mediterranean Specially Protected
Areas), npunsteii B 1982 1. IIpoTokon npumeHumM
K 0c060 OXpaHAEeMBbIM pajiOHaM, YCTaHAB/IMBaeMbIM
€ro CTOPOHaMI B CBOEM TePPUTOPUATIBHOM MOpe, a
TaK)Xe B TeX «IIOATAIlIMBAEMbIX 3eM/LAX 1 IPUOpPExK-
HbIX paitoHax (wetlands and coastal areas)», koTopble
o60sHaueHbl cropoHamu (ct. 2). [IpemycMorpeno
0643aTe/IbCTBO TOCYLAPCTB — y4YacTHMKOB IIporo-
KOJIa YCTAaHAB/IMBATb, KHACKOTIBKO BO3MOXHO (to the
extent possible)», oxpaHseMble pailoHbI /151 3aIUTBI
«MeCT GMOIOTMYECKOI Y SKOIOTMYECKON LIeHHOCTU
(biological and ecological value)»; gna coxpanenns
TeHEeTNYeCKOr0 PasHOOOpasyus U YHOBIETBOPU-
TEIbHOTO YPOBHS NOTIONHEHNUSA BUJIOB; /1A 3allUThI
MeCT MX OOUTaHUSA; /1A COXPAHEHNUS «Pelpe3eHTa-
TUBHBIX TUIIOB 3KOCUCTeM (representative types of
ecosysterms)»; IULA TIOAIepXKaHNA €CTeCTBEHHBIX 9KO-
normyeckux mpoueccos (ct. 3). CTOpoHbI 06513aHbI
IPVMHMMATh He0OXOAMMbIe Mepbl 10 3allUTe TaKUX
PalioHOB, BK/II0YAs MpeyIpeXXIeHNe 3arpA3HeHN,
perynmpoBaHme CyZOXOfCTBA U PHIOOIOBCTBA B Ta-
KUX paiioHax (cT. 7).

° HopBeXcKoe areHTCTBO MO OXpaHe OKPY»KatoLLel cpefibl B CBOEM PeLLEHN OTMEYAET HeomNpPeAeNeHHOCTb IKOTOrMYeckoro
CTaTyca HEKOTOPbIX PaioOHOB, B TOM Uncsie B BapeHLeBOM Mope, 1 HE[OCTaTOYHOCTb 3HAHWI B OTHOLIEHUN 3TVX PAaNlOHOB

[Johansen 2018:262-263].

10 Cm., Hanpumep: Ctpaterus paseuTtvs ApKTudeckoi 30Hbl Poccuiickon Depepaumn n obecneveHrs HauMoHanbHOM
6e3onacHocTU Ha nepuog fo 2020 roga. Y1eepxaeHa MNpesugeHtom PO B 2013 . M.17 (n). JocTyn: http://docs.cntd.ru/docu-

ment/499002465 (nata obpalyeHus: 18.06.2019).

" PCMA v WWF Poccum nposenu obcyxaeHre apKTMyeckon npobnemaTtrku. — POCCUIACKMI COBET MO MeXAyHapOAHbIM
genam. 21 nionHa 2019 r. Ooctyn: https://russiancouncil.ru/news/rsmd-i-wwf-rossii-proveli-obsuzhdenie-arkticheskoy-prob-

lematiki/(naTa obpatleHuns: 22.06.2019).
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B coorBercTBUM ¢ nepecMorpeHHbIM IIpoTo-
koroM 1o CpepuseMHoMy Mopio (1995 r.) mpenmyc-
MaTpUBAETCA CO3JjaHMe «OCO00 OXpaHAeMBIX pail-
OHOB Cpef3eMHOMOPCKOi1 3Haummoctu (Specially
Protected Areas of Mediterranean Importance)».
CrenaH aKLIeHT Ha COCTaBJIeHNe IUIAHOB yIIpaBJIe-
HMJA TaKMMU palloHaMM; IIPeyCMaTpUBAIOTCA Mepbl
3alMThl He TONMBKO HPMOPEKHBIX ¥ HPUMOPCKUX
9KOCHCTEM B LIEJIAX VX JUINTEIBHOTO JKM3HeobecIe-
YeHMsA, HO M CIENMATbHO TeX PailOHOB, KOTOpbIE
ABJIAIOTCA MECTOM OOMTaHMA SHIEMNKOB, a TaKXkKe
BUJIOB, HaXOJAIINXCSA HOJ YTPO30il MCYE3HOBEHMA.
Bonee toro, B ormmune ot I[Iporokona 1982 r., oxpa-
HsAeMble paiioHbl cornacHo IIporokomy 1995 r. mo-
TYT YCTAQHABIMBATbCA YACTUYHO WIM IIONTHOCTDBIO
B OoTKpbITOM Mope (cT. 9). IloguepkuBaeTcs, 4TO
YCTaHOBJICHVE OXPaHAEMbIX PailOHOB JJO/DKHO OBITH
YCUJIEHO MepaMU, HallpaB/IeHHBIMY IIPOTUB 3arps3-
HEHNUA C Cymy, cOpoca OTXOHOB, HeperylInpyeMoii
pasBefKM U pa3pabOTKM MUHEPAbHBIX PeCcypcoB
MOPCKOTO J{HA.

[Ipn 0603HaYeHNY OXPAHsAEMBIX PAlOHOB rOCY-
lapCTBa OIMPAIOTCA M HA MHbIE PETVOHA/IbHbIE CO-
rramenns: IIpomokon o coxpaneHuu HAX00AUSUXCS
100 3aWUmoil NPUMOPCKUX U NPUOPeHHbIX PALioHO6
6 J020-Bocmounoti wuacmu Tuxozo okeana u ynpaere-
Huu umu (1989 1.); IIpomoxon o coxpaneHuu HAxo0s-
WUXCA 100 3aU4UMOTE PATiOH06 U HUBOMHO20 MUPA 6
Kapubckom mope (1990 1.) u gp.*?

8. VInbie mpuMepsl JOTOBOPHOI
NPAaKTUKM TOCYAAPCTB

MesxayHapogHas HOrOBOpPHas IpakTuka 060-
3HA4N/Ia YCTAaHOBJIEHe Pa3HbIX 110 GOpMe OXpaHsie-
MBIX MOPCKIX PaiflOHOB: T€X, B KOTOPBIX 3aIIpellleHbI
VI OTPaHMYEHbl KaKye-TO OIpefe/leHHbIe BIbI
MOPCKOIJI [IeSITeIBHOCTY; TeX, B KOTOPBIX BO3MOXKHBI
TaK1e 3alPeThl IV OTPAHNYEHIS; IIPEAYCMOTPEHO
U co3panye OypepHBIX 30H — 110 TIepUMETPY paiio-
HOB, HAXONAIMXCS IIOf 3aliuTOi. TaK, COIIACHO

Pamcapckoti Konsenyuu 1971 2. yxxe o603HadeHO
OKOJIO TBICAYM OXPaHsAEMBIX PallOHOB, 13 KOTOPbIX
Ooree TpeTy BKIIOYAIOT KaK MOPCKOIL, TaK 1 Oepe-
roBoit KoMoHeHThl. Ocoboe sHauenue Koupenumsa
IpyUfjaeT TPAaHCTPAHMYHBIM ACIIEKTaM JJaHHOI IIpo-
6rembl. Kpome Toro, B COOTBETCTBIY C MONIOXKEHNUA-
My Koxsenyuu o 3ausume 6cemMupHozo KynvimypHozo
U npupooHozo Hacredus 1972 r.'* cospano mopsgka
cTa 00BEKTOB IIPUPORHOTO Hacmenus, 14 u3 KoTo-
PBIX MMEIT MOPCKYIO 4acTb. bonbinoe sHayeHue B
3TOM KOHTeKcTe uMeeT KoHeeHuyus 06 oxpate noo-
800HbIX KynomypHoix yenHocmeii 2001 . CormacHo
1. 31 (¢) «[Inana svinonHenus peuieruti BeemupHrozo
Cammuma no ycmotiuusomy passumuto» 2002 1. He-
06X071IMO pa3BUBATD ¥ COBEPIICHCTBOBATD UCIIONb-
30BaHl€e Pa3/IMYHbIX [O/IXOfIOB 11 METOJIOB «C L€/IbIO
CO3/laHMsA MOPCKUX OXPaHAEMbIX TePPUTOPUIL B CO-
OTBETCTBMIU C ME&X/YHAPOJHBIM IIPABOM».

9. IIpoext CornameHus 0 COXpaHeHUN
U YCTOIYMBOM JCIIOTb30BAHMI MOPCKOTO
6MOTOTYeCKOTo pa3HOO0pa3Ns B paifoHax 3a
npefenaMy HalMOHA/TbHO 10 PUCAMKIINNI

B . 14(5) poxkymenTa — «Lenu ycToitunBoro pas-
Butus» 2016 r. «IloBecTka HsA B 06/1aCTH YCTOINYN-
BOr0 pasBUTHA Ha nepuog jo 2030 r.» — onpepenexo,
410 K 2020 rogy cnefyer oXBaTUTb MOPCKMMY OXpa-
HAEMbIMU TEPPUTOPUAMU 10 KpaitHel Mepe 10 mpo-
IIEHTOB TIPUOPEXHBIX ¥ MOPCKMX PAiOHOB B COOT-
BETCTBMM C HAllMOHAJIbHBIM 3aKOHOJATENIbCTBOM U
MEX/YHaPOJHbIM IIPABOM, Ha OCHOBE «HAMIy4dlIel
uMeromlelicss Hay4yHoit uHpopmarym». CormacHo
VIMEIOIIVIMCS JaHHBIM, 9Ta PeKOMeHJalusA He OyneT
BbINO/HeHA K 2020 I.: pa3sBUTHE CETV MOPCKUX OXpa-
HAEMBIX TePPUTOPUII IPOUCXOAUT MeJJIeHHee, YeM
nporHosuposanocs'®. Ho o6o3HadeHa u mo3uTuB-
Has nepcrektyuBa: Ha KoHdepeHIMN Io okeaHaM
2017 . HECKO/IBKO TOCYZJapCTB 3asBWINM O padore
10 YBe/IMYEHMI0O MOPCKMX OXpaHAeMbIX TeppUTOPUIL
B IIpefiefiax MX IOPUCAMKINIL (B YVC/Ie TaKUX TOCy-

12 C pervioHanbHbIMK COMalleHNAMM MO 3alUTe MOPCKON Cpeabl MOXHO O3HAKOMUTbCA Ha odULMANbHON CTpaHuue
Mporpammbl KOHEN no pervoHanbHbiM Mopam. URL: http://web.unep.org/regionalseas/ (accessed date: 10.06.2019).

> KoHBEHUMA O BOAHO-GOMOTHBIX YroAbAX, UMEWLMUX MEXAYHAapPOAHOe 3HauyeHue, rlaBHbIM OOpa3oM B KayecTBe
MecToobuTaHnin Bogonnaeatowmx ntuy, 1971 r. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/water-
fowl.shtml (gaTa o6paweHus: 11.06.2019).

1 KoHBEHLMM O 3aLUyTe BCEMUPHOTO KYJIbTYPHOTO U NprpoaHoro Hacneana 1972 r. floctyn: http://whc.unesco.org/archive/
convention-ru.pdf (gata obpalyeHus: 11.06.2019).

> KoHBeHUMA 06 oxpaHe NofABOAHbIX KYNbTYpHbIX LieHHocTe 2001 r. ocTtyn: http://www.unesco.org/fileadmin/MULTIME-
DIA/HQ/CLT/pdf/FAQ_ru.pdf (nata obpalyeHus: 11.06.2019).

162017 HLPF Thematic review of SDG 14: Conserve and sustainably use the oceans, seas and marine resources for sustain-
able development. P. 3. URL: https://sustainabledevelopment.un.org/content/documents/14375SDG14format-revOD.pdf
(accessed date: 11.06.2019).
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mapctB Aprentusa, Kanaga, Ywmm, Ipenus, Vspa-
b, Vtanus, Vicnanmsa)Y.

B HacTosIee BpeMs BOIIPOC O CO3JAHNUM MOP-
CKMX OXPaHAEMBIX PallOHOB 3a Ipefie/laMy Halio-
Ha/IbHOJ IOPUCAMKIIMN Y YIIPaBICHUN VMY paccMa-
TpuBaercsa B pamkax OOH. B 2015 r. [enepanbHas
Accam6bress OOH npunsnma pesomonnio 69/292
«Paspabomka Ha 6ase Koneenuuu Opeanuzayuu
O6vedunennvix Hayuil no mopckomy npasy mexioy-
HAPOOHO20 10pUdUtecKU 0013aMmenvHO20 00KYMeH-
ma 0 COXpameHuu U YCMOU4UBOM UCNONL30BAHUU
MOPCKO020 6U0I02UHECK020 PA3HO00PA3US 6 PaliOHAX
3a npedenamu 0eilcmeusi HAUUOHANLHOU HOPUCOUK-
yuu»'®. C 4 no 17 cenrs16ps 2018 r. mpouuia nepsas
ceccus  MexnpasumenvcmeeHHoli  KOHpepeHyuu
(Intergovernmental Conference) mo paccMOTpPEHUIO
JAHHOTO BoIpoca;a ¢ 25 Mapramo 5anpensa 2019r. -
BTOpas Takasd ceccudA. Ilo ee mToram pmemeranym
rOCYAapCTB-YIaCTHUKOB HOPYYMIN IIpefcefaTe-
M0 MeXIpaBUTeNbCTBEHHO KOH(MepeHI Uy IOf-
TOTOBUTb JJOKYMEHT /1A TOTO, YTOOBI JHeeranumn
B OyZylieM MOIIM HPOBECTH IIePErOBOPHI IO TeK-
CTy OyAyLlero MeX[yHapOZHOTO COIJIALIEeHMA.
25 urona 2019 r. npepcenaTeneM MeXnpaBuUTeNb-
CTBEHHOII KOH(epeHIUI TOATOTOBIEH TaKoil 10-
KYMEeHT (TO/IbKO Ha aHITIMIICKOM si3bIKe): “Advance,
unedited version (English only). 22 June 2019 (corr.)”.
IIoHATHO, YTO 3TO — TEKCT, ellle He COTIACOBAHHBIN
Y 4TO NPEXJEBPEMEHHO ero aHanusuposarb. Ort-
MEeTMM TO/IBKO JIBa TIPABOBLIX HOBOBBEJICHI, YoKe
OTpa)KeHHble B JAaHHOM JOKyMeHTe. Bo-nepsuix,
IpeIaraeTcss ONHUM M3 K/IIOYEBBIX IIPENyCMO-
TpeTb B HEM TEPMUH «IIPOCTPAHCTBEHHO 000-
3HAYEHHBINI MHCTPYMEHT ynpasjeHus (area-based
management tool)». OH oIlpefieNieH KaK «MHCTPY-
MEHT i reorpaduyeckyi OYepyeHHOTO pailoHa,
VHOTO, 4eM MOPCKOJ OXpaHseMblil paitoH (other
than a marine protected area)». Bo-emopuvix, B 0-
KyMEHTe IPeyCMOTPEHO, YTO Mepbl COXpPaHEeHMA
Y YCTOIYMBOTO HOAJEp)KaHNMA MOPCKOTO OMoso-
TMYEeCKOro pasHO00pasyusA paclpoCTPAHAKTCA He

TOJIBKO Ha PaiioHbl «OTKpbITOro Mops (high seas)»,
HO TaKXKe 1 Ha 0HO MUPOB020 OKedHa 3a npedend-
MU KOHMUHEHMAIbHO20 Wienbdad, VIMEIOIEero LA
rocyfjapcts - ydyacTHMKOB KonBennum 1982 r
CIeLVa/NbHbI NIPAaBOBONM PEXUM, OTIMYAIINIICA
OT peXMMa JJHa OTKPBITOr0 Mops 1o cMbicy KoH-
BeHIUM 00 OTKpbITOM Mope 1958 1. TeM caMbIM B
JIOKYMEHT TIpeficefiaTe/isi KOH(pepeHINN 3ajoxe-
HO M3MeHeHMe B OyiylieM IIpaBOBOIO peXMMa
MOPCKOTO [iHa 3a IIpefieflaMyil KOHTUHEHTaIbHOTO
menbga (1o cpaBHEHMIO C AEVICTBYIOLINM MOPCKUM
npasoM). Ho atoT Bompoc TpebyeT OT/eNbHOrO
VICCTIOBAHMA.

10. Boppl AHTapKTUKK

Maopudcxuii [Ipomoxon no oxpate okpysxsarouseti
cpedvt 1991 t. x [Jozosopy 06 Anwmapxmuxke 1959 r.”
(manee - ITpotokon 1991 r.) o603HauaeT craryc AH-
TAapKTUKM KaK MEX/YHApPOJHOIO IPUPOJSHOIO 3a-
HOBEJHNKA, IIPeTHA3HAYE€HHOr0 /I MMpa U HayKIH,
npefycMaTpuBas pasHOCTOPOHHME MepPbl OXPaHbI
OKpY>Kalollleil Cpefibl I0YKHOTO MO/IAPHOIO PErMoHa.
ITporoxon 1991 . onpepensaeT Bech pailoH JeiicTBUA
Lozo60pa 06 Anmapkmuke® Kak «IPUPORHBIA 3a-
HOBEIHUK, IpeHa3HAYEHHDIIT /11 MUPA M HAYKW».
ITonoxxenus IIpotokona 1991 r. ciegyeT TONKOBATH
B KOHTEKCTe Bceit cucteMbl JJoroBopa 06 AHTapKTu-
Ke, KaK OHa oIlpefie/ieHa IIPYMEHVMBIMY MeXIyHa-
pOnHBIMHU JloroBopaMiu. HekoTopble M3 HUX TaKoKe
cofiepyKar II0JIO’KeHN O MOPCKIX OXPaHAEMBIX paii-
OHax, IIpeX/Jie Bcero B cT. 9 KonseHyuu o coxparenuu
MOpcKux Husvix pecypcos Anmapkmuxu 1980 r.!
B TakoM >Xe KOHTEKCTe B IIpaBOBOIl JUTEpaType
YacTO OTMEYalT IPUPOJOOXPAHHbIE IIOTIOKEHNUA
Me#0yHapoOoHoil KOHEEHUUU O pe2yIUpOBaHUU Ku-
mooboiinozo npomvicna 1946 r.** (Crateu 4 n 5) n
Koneenyuu MAPIIOJI 1973/78% (Ilpunoxenns L, 11,
V). Cornacuo IIpunoxennto II k MAPIIOJI, nanpu-
Mep, pailoH AHTapPKTUKV OTHECEH K YMCITY «0COOBIX
palioHOB». HekoTopbple aBTOpBI CUMUTAIOT, YTO pe-

7" KoHdepeHuus no okeaHy 2017 r. Joctyn: https://www.un.org/ru/conf/ocean/ (nata obpaiyeHus: 18.06.2019).
8 Pe3sontounna leHepanbHon Accambnen OOH 69/292. [octyn: https://undocs.org/ru/A/RES/69/292 (pata obpalieHus:

18.06.2019).

1 MpoToKon no oxpaHe oKpy»atoLlel cpedpl K loroBopy 06 AHTapktuke 1991 r. Joctyn: https://www.ats.ag/documents/

recatt/Att006_r.pdf (nata obpaweHus: 17.06.2019).

2 NoroBop 06 AHTapkTuke 1959 r. locTyn: http://docs.cntd.ru/document/1901494 (nata obpatieHus: 17.06.2019).
21 KOHBEHUWA O COXPaHEHUN MOPCKUX *KUBbIX pecypcoB AHTapkTukn 1980 r. Joctyn: https://www.ccamlr.org/ru/system/

files/r-pt1.pdf (nata obpaiieHna: 17.06.2019).

221946 International Convention for the Regulation of Whaling URL: http://library.arcticportal.org/1863/1/1946%201C%20
for%20the%20Regulation%200f%20Whaling-pdf.pdf (accessed date: 17.06.2019).

3 MARPOL - 1973 International Convention for the Prevention of Pollution from Ships. URL: http://www.mar.ist.utl.pt/
mventura/Projecto-Navios-lI/IMO-Conventions%20(copies)/MARPOL.pdf (accessed date: 17.06.2019).
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KIM 0€0060 OXpaHAEMbBIX MOPCKMX PailOHOB B 3TOM
pernone ocobenHo ycunuBaer Kowsenyus o co-
XPAHeHUU MOPCKUX HUBbIX pecypcos AHmapkmuxu
1980 r., mpegycMaTpyBas pa3paboTaHHYI0 OCHOBY
PETMOHANIbHOTO COTPYAHMYECTBA IO YIpPaBIEHUIO
MOPCKMMM )XVMBBIMU PeCypcaMil B aHTApKTUIECKIX
Boziax [Rose, Milligan 2009:41]. [leiictBuTensHO, B
coorBeTcTBUU cO craThbell 9 Kousenmuu 1980 1. Ko-
MUCCUS N0 COXPAHEHUI0 MOPCKUX HUBLIX Pecypcos
AHmapkmuxu OCyILeCTB/IAET Mepbl II0 «OIIpefierne-
HMIO OTKPBITBIX 1 3aKPbITHIX 30H, PaflOHOB /TN MOJ-
PalioHOB JyIA Lielell HAYYHOT'O M3Y4eHUA WIU COXpa-
HEHU, BKIIIOYAsA 0C00ble 30Hbl 0XPAHbL U HAYUHO20
uzyuenus» (kypcus nauwt. — A.B., 9.I1.).

Cormacio Ilpunoxenuto II k Kousennun
MAPIIOJI 1973/78 paitoH AHTapKTUKM OTHOCUTCS
K 4MCIy 0COoOBIX paitoHoB. [IpaBmio 5 aroro mo-
KyMeHTa CONEP>KUT CIIelia/ibHble OrpaHNYeHNsA
cbpoca B MoOpe 3arpsAsHA0OWNUX BemjecTs. Hampu-
Mep, 3aIpenaeTcs 1000it COPOC BPeIHBIX SKUKIX
BelleCTB WM CMecel, COTep)KalllMX TaKue Belle-
CTBa, B pajioHe AHTapKTMKN. 3anpelaeTcs cOpoc B
Mope BelllecTB KaTeropuyt A wm 6a/UIacTHBIX BOJ,
IPOMBIBOYHBIX BOJI M/IM MHBIX OCTaTKOB WMJIM CMe-
ceil, coflepKalMx Takue Bemectsa. Kpome Toro, ot-
MEYeHO, YTO OCHOBHBIM MICTOYHUKOM 3arpsA3HEeHMsA
B AHTapKTUKe SABIIAIOTCA CIydYaiiHble pas/IyvBbl He-
(bTenpoayKTOB, 4YTO 0COOEHHO KacaeTcsi oleparyil
IO CHAO>KEHMI0 aHTaPKTUYECKUX CTAHLUI TOIIIN-
BoM [Jlyknn, Knokos, [Tomenos 2002:33]. [Toatomy
B [Ipunoxxennn 4 [Tporokona 1991 r. x loroBopy 06
AHTapkTIKe comepkarcs TpeboBaHus 1o mpodu-
JIAKTYMKE VI OpTaHM3aIyy ObICTPOII JTOKaIM3aLUN 1
MUKBUAALNY BO3MOXHOro pasnusa. [lanee, mo6oit
copoc Hed M MM HedpTecomepIKalLelt CMecH 3arpe-
I[eH, 32 MCK/TIOUeHNeM CTy4aeB, IPefyCMOTPeHHbBIX
[Tpunoxennem 1 x Kousennuu MAPIIOJT 1973/78
(ct. 3 Ilpunoxenus 4 Ilporokona). Paspernaercs
cbpoc B MOpe NUIIEBLIX OTXOMOB, IPOIYIIEHHBIX
Yepe3 M3MEIbYNTENb, TIPU YCIOBUY, YTOOBI TAKOI
copoc, 3a 0603HAYEHHBIMY VICK/TIOYEHMAMMI, IPOU3-
BOZM/ICA He Omypke 12 MOPCKUMX MIIb OT O/IvDKaii-
mero 6epera mnu menbgosoro negurka (cr. 5 Ipu-
JIOXKeHMA 3 Hp0T0Kona). ITU OrpaHUYEHM s, OTHAKO,
He IIPMMEHSAITCS B YPe3BbIYANTHBIX CUTYALVIAX, CBSA-
3aHHBIX C 6€30I1aCHOCTBIO CY/{HA ¥ HAXOAAIVXCA Ha
ero OOpTy Jrofielt WM CIacaHMeM 4YelloBeYecKOl
n3uu Ha Mope (cT. 7 IIpunoxxenns 3 [Iporokona).

CospaHyme B aHTapKTMYECKMX BOJAX OCOOBIX
paitoHoB B cooTBeTcTBUM ¢ Koneenyuett MAPIIOJI
1973/78 He paccMarpuBaercs KaK KOHKYPEHIUA
TeM MOPCKMM OXpaHAEMBIM paiioHaM, KOTOpbIe
yCTaHaBIMBAKIOTCA B paMKax Kousenyuu o coxpare-

34

HUU MOPCKUX HCUBLIX pecypcos AHMAPKMuxu Win
Maodpudckoeo npomokona 06 oxpare okpyxaiouieti
cpedvt 1991 r.; Ha mpakTHKe cormacHo KoHBeHIym
MAPIIOJI 1973/78 BBOAATCA INPOCTPAHCTBEHHO
0603Ha4YeHHbIE OTPAaHNYNTEIbHbBIE MEPBl B OTHO-
IIEHNY KOHKPETHBIX MODPCKMX PpaliOHOB, IIpMYeM
flefiCTBYIOLIME U JIA CY/IOB TOCYIAPCTB, KOTOPbIE He
Y4acTBYIOT, CkaxkeM, B [IpoTokone 1991 r. 910 0co-
0eHHO Ba)XHO L1 IIPUPOLOOXPAHHOTO PEryIMpoBa-
HUA CYJOXOJCTBa, B TOM YMCJIE OCYLIECTB/IAEMOro
KPYM3HBIMU, TYPUCTUYIECKUMMU CY/JAMU, KOTMIECTBO
KOTOPbIX B aHTAPKTUYECKMX BOJAX C KaXK/IbIM TOJJOM
YBEIMYMBAETCA.

Ha TakoM sk0/m0ro-mmpaBoBoM (OHe, C y4eTOM
YHUKAJIbHOCTY MOPCKUX 3KOCUCTEM AHTAapKTHU-
KU, TOCY/IJapCTBA IIOBBILIAIOT YCUIUA 110 CO3/IaHMIO
37leCb MOPCKMX OXpaHAEMbIX PalloHOB: M B paMKax
Komuccuu no coxpanenuro Mopckux susvix pecypcos
Anmapxmuxu, u B dopmate KoHcynomamuseHoix co-
seujanuti eocyoapcme — yuacmuukos [ozosopa 06
Anmapkmuxe 0603HaueHa HeOOXOAMMOCTb CO3[a-
HUA CeTM MOPCKMX OXpaHAeMbIX PailoHOB U JaXke
JIOCTUTHYT HEKOTOPBII Iporpecc B e€e CO3JaHMM.
B coorsercrBun ¢ Ilpunoxennem 5 k IIporokomy
1991 r. mo60I1 pailoH MOXKeT ObITh OILpelesieH Kak
«anmapKmuueckuii 0co60 oxpamsemvlii patioH» VI
«aHmapKmuyeckuii 0co60 ynpaensemviii paioH».
OKOHOMMYECKasl [IeATeNIbHOCTb B TaKUX pailoHax
OTpaHMYMBAETCA, V/IM 3alpeLaeTCs, WU YIIpaBii-
eTcsl B cooTBeTcTBMN C IIMaHOM ynpasnenns, npu-
HYMAaeMbIM COITIACHO HasBaHHOMY Ilpuioxxenuro.
Craryc «aHTapKTM4eCKOro 0co060 OXpaHAEeMOro
pajioHa» MOXKeT OBITb NPUCBOEH NIOOOMY pailoHy
B LIeJIAX OXPaHbl MCK/IIOUNTEIbHO Ba)KHBIX 3KOJIO-
TUYECKUX, HAyYHBIX, UCTOPUYECKUX, SCTETUYECKUX
VN «IIEPBO3/IaHHBIX» IPUPOJHBIX LieHHOCTeN. Jlo-
CTYIl B TAaKOJ paliOH IpPENOCTAaBIAETCA B COOTBET-
CTBIU C PaspelleHleM, BbIJaHHbIM Hal[IOHATbHBIM
OpraHOM BJIACTV COOTBETCTBYIOLIETO TOCYAApCTBa U
cornacHo Ilnany ynpasnenns. «Aumapkmuueckum
0c000 ynpasnsemvim patioHoM» MOXeT ObITh OIpe-
fienieH /06071 pajioH B 9TOM perMoHe B Le/AX KO-
OpAVHALIMMU IeATeIbHOCTY, COTPYJHNYIECTBA U CBe-
lleHNsl K MMHUMYMY HETaTMBHOI'O BO3[eNICTBUA Ha
OKpYy>KamlIlyw cpeny. Id [ocTyna B TaKoil pailoH
paspelueHye He TpeOyeTcs, Of[HAKO AeATEeNTbHOCTD B
HeM perynupyercs KofiekcoM 1oBefieHNs, yCTaHOB-
JIeHHBIM B cooTBeTCcTBMM ¢ [T1anoM ympasnenns.

«Ocobo ynpasnsemviii pation AHmapkmuxu»
YCTAHAB/IMBAETCA B LIE/IAX COfIENCTBUA TIPENOTBPa-
IIeHNIO0 BO3MOXXHBIX KOH(IMKTOB B CBSA3M C €T0 9KO-
HOMMYECKMM /I Hay4YHBIM UCIO/Ib30BAHMEM U I10
cMbIcTy, ipuaBaeMomy CekperapuaToM JloroBopa
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06 AHTapKTIKe, MOKET BK/IIOYATh T€ PailOHbI, B KO-
TOPBIX JIeATEIbHOCTD PsAfia AL, CO3/jaeT PUCK B3a-
MIMHOTO HEraTMBHOTO IIPUPOJOOXPAHHOTO BINAHMA
UMM KYMYIATUBHBIX 3KOTOTMYECKUX BO3JENCTBUIA,
a TaKKe Te, B KOTOPBIX HATMYeCTBYIOT YYaCTKM VTN
NAaMATHUKM IPU3HAHHON 3KONOTMYECKON ILEHHO-
cri. Oco60 yrnpasiisAeMble pailOHbl MOTYT BK/IIOYATh
B ce6s1 1 0c060 oxpaHseMble paitonbl. K HacTosmIe-
My BpeMeHM) B AHTapKTHKe co3faHo 6oree 70 0co60
OXpaHAEeMbIX PallOHOB, HO BCEro 7 0c000 yIpasiii-
€MbIX pallOHOB.

Komumem no oxpare okpysarouseii cpedvl, co3-
JaHHBI B cooTBeTcTBUM € [Ipomoxonom 1991 r.,
OpraHusyeT IpefioCcTaBIeH)e KOHCYIbTANIi CTOPO-
HaM [loroBopa 06 AHTapKTIKe IO BollpocaM (yHK-
LVIOHMPOBaHUA OXPAHAEMbBIX pailoHOB AHTapKTH-
kn. C 1998 roma KoMuteT nocBATII 3HAYNTENTHHYIO
9acTb CBOMX OOCYXK/IeHMII TeMe YIpaB/IeHNsA OXpa-
HAEMBIMM palioHaMM B AHTapKTHKe, 110 ¥IX UTOraM
IPUHAB TaKMe JOKYMEHTbI, Kak: «[lepecmompentoe
Pyxosodcmeo no nodzomoske Ilnanos ynpasnenus
Oco60 oxpansiemoimu  patioHamu AHMapKMuKu»,
2011%*; «Pyko600cmeo no ocyujecmeneHuio cuctme-
MblL OPMUPOBAHUS OXPAHAEMBIX PALIOHOB, 0003HA-
uenHvix 6 Cmamve 3 Ilpunomenus V k IIpomoxony
no oxpaxe okpyxarwouieii cpedvi», 2000 r.” B 2008
ropy Koucynvmamuenoe cosewsanue eocyoapcme
- yuacmuuxos Jlozosopa 06 Aumapkmuxke omnpepe-
JIUT0, 4TO NpUHATHIN B 2007 I. JOKYMEHT «AHanu3
9KONI02UUeCKUX O00MeHO8 0N  AHMAPKMUecK020
KOHMUHeHma»*® NO/DKEH MCIONb30BaThCsA (BMecTe
C IPYTMMU JJOKYMEHTaMM, COIJIACOBAHHBIMM B PaM-
Kax cucreMbl JJoroBopa 06 AHTapKTuKe) B LIeJISX
BBIABJIEHNA TeX PallOHOB, KOTOpPbIe MOTYT OBITH
OIpefieNieHbl KaK «aHmapkmuyeckue 0co60 0Xpans-
emvle patioHv». Ha3BaHHBIN HOKYMEHT — «AHanmn3

9KOJIOTMYECKUX JOMEHOB [yl QAHTapKTUYECKOro
KOHTMHEHTa» — IofpasfendeT AHTapKTUAy Ha 21
OT/Ie/IbHBII PAjiOH Ha OCHOBE JAHHBIX O 61I0pasHoo-
6pasuu. B 2012 rony KoncynvmamusHoe cosewsariie
[ozo60pa 06 Anmapxmuke aHaJIOTMYHBIM 00pa3oM
OIpefeNIo, 4TO 3aliuiaeMble Ouoreorpadude-
CKye pajioHbl AHTapKTUKN> BKIOYAT 15 61oso-
TMYeCKY OTIMYAIOUVIXCA PailOHOB, CBOOOIHBIX OT
TIe[ITHOM «IIAIIKM»; 3TV PAlOHBI OXBATHIBAIOT IIPaK-
TUYECKM BCIO CBOOOJHYIO OTO JIbJa TEPPUTOPUIO K
ory oT nmapasenu 60° 1xHoit mupoTsl. B 2009 1. B
coorseTcTBUY C Koneenyueti o coxpanenuu Mopckux
Husvix pecypcos Aumapkmuxu 1980 1. 661 yupex-
JI€H TIEPBbIIl MOPCKOL 0OXpaHAEeMbITL PATiOH 8 OMKPbL-
mMom Mope B aHTaPKTUYECKOM PerMoHe, a MIMEHHO —
BOJIBI HaJ| IOKHBIM IenbpoM FOsxHbIX OpKHENCKIX
ocTpoBOB (110mazpo 60see 90 THIC. KM?).

B 2011 r. B coorBetrcTBMM €O CT. 9 KoHBeHIMM
1980 1. Komuccus no coxpaneHuro MOPCKUX HUBbLX
pecypcos Anmapkmuxu (manee Tarke — Komuccus
AHTKOM) npuHsAna [JOKYMEHT IIOf HasBaHUEM
«Obuas Mepa no coxpaHeHnio 91-04» - «O6ujas
cucmema 075 CO30AHUS MOPCKUX OXPAHAEMbIX PALio-
Hoe AHTKOM»*. [JaHHBII1 JOKYMEHT IIPUHAT Ha OC-
HOBaHMU IIPENTIOKEHNs, BHECEHHOIO ABCTpasueil
B 2010 1., ¢ yimHHBIM HasBaHyeM «IIpemioskenust 06
06111elT Mepe [0 COXPaHEHMI0, KaCaIoIIeliCs CO3TaHMs
B AHTKOM k 2012 r. perrpe3eHTaTUBHON CUCTEMbI
AQHTapKTUYECKUX MOPCKMX OXpaHsAeMbIX pailOHOB,
BK/IIOYasd HEeOOXOMMMYI0 CTPYKTYpy YIIpaBlIeHMA,
KoTOpas OyAeT MPUMEHATBCA K Pelpe3eHTaTHBHO
cucreme B 6yaymem» (CCAMLR-XXIX/38 Rev. 1)*.
ITpunsaras Komuccueit AHTKOM BoimeynomsaHy-
Tas «O6mmas cucTeMa», ABIAACH IPABUIOM 00:3a-
TeJIbHOTO Xapakrepa (cormacHo cr. 9 KoHBeHuum
1980 r.)*, obecreuyrBaeT OCHOBY COITIACOBAHHBIX

Moscow Journal of International Law « 3 - 2019

24 PykoBofCTBO Nno nofrotoBke MnaHoB ynpasneHna Ocobo oxpaHAaembIMU paiioHamy AHTapKTUKK. JocTyn: http://www.
ats.aq/documents/recatt/att477_r.pdf (nata o6paiieHus: 18.06.2019).

% PyKoBOZCTBO MO OCYLLECTBIIEHMIO CUCTEMbI GOPMMPOBaHA OXPaHAEMbIX PANlOHOB, ONncaHHbIX B CTaTbe 3 MpunoxeHnaV
K MpoTokony no oxpaHe okpyatoLein cpepbl. JocTyn: http://www.ats.ag/documents/recatt/att081_r.pdf (nata obpaLieHus:
18.06.2019).

% AHanu3 3KONOrmyecknx AOMEHOB aHTApPKTUUYECKOro KOHTUHeHTa. Bepcua 2.0, 2007. Joctyn: http://www.ats.aq/docu-
ments/recatt/att408_r.pdf (gata obpalyeHuna: 18.06.2019).

¥ 3awmuwaemble 6uoreorpaduyeckre panoHbl AHTapKTuKW. Joctyn: http://www.ats.aq/documents/recatt/att500_r.pdf
(naTa obpaLyeHus: 18.06.2019).

2 Conservation Measure 91-04 (2011) “General framework for the establishment of CCAMLR marine protected areas”. URL:
https://www.ccamlr.org/en/measure-91-04-2011 (accessed date: 18.06.2019).

% TMoppobHee cm.: NpeanoxeHre 06 obLelt Mepe NO COXPaHeHMIo B Lienax peanu3aumm K 2012 r. MOPCKMX OXpaHAeMbIX
parioHoB B 30He AHTKOM, BKntoyas Heob6xoArMyto B Mepax Mo COXpaHeHWto CTPYKTYpPY ynpaBneHus, Kotopas B GyayLiem
6ynet perynuposatb MOP B AHTKOM. [loctyn: https://www.ccamlr.org/ru/node/68399 (gata obpalyeHua: 12.06.2019).

% CornacHo ctatbe 9 KOHBEHLUMM Mepbl MO COXPAaHEHWIO CTAaHOBATCA 06A3aTeNbHbIMU ANA BCEX FOCY[apcTB —
uneHoB Komuccum no ucteveHun 180 AHel nocne yBedoMeHUs; ecnn B TeyeHve 90 fHell mocnie yBefOMAeHWA
rocyfapcTBo — uneH Kommccum ysegomut KOMUCCHIO O TOM, YTO OHO HE MOXKET MPUHATD, MOTHOCTBIO U YAaCTUYHO, faHHY10
Mepy Mo COXPaHeHMo, Takaa Mepa He CTaHOBUTCA B yKa3aHHOW CTeneHun ob6sa3aTeNibHoO ANA 3Toro uneHa Kommccmn.
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MEXOYHAPOAHOE MOPCKOE MPABO

A.H. BbinerkanuH, 3.0. MNywkapesa

JEVICTBUI, KACAIIUXCA CO3NAHMUA MOPCKUX OXpa-
HsEMBIX palioHOB B paMkax KoHBeHLuu, ynpasie-
HJMA VMM M KOHTPOJIA, HalenBas Ha GopMMpoBa-
HJl€ TIPO3PAYHOI OCHOBBI CO3JJAHMSA CHCTEMbI TaKUX
paiionoB. «O61mas cucreMa» IpefycMaTpUBaET, YTO
MOpCKUe OXpaHseMble PaiioHbl cos3farTca Komuc-
cueit AHTKOM Ha ocHOBe HammyuIelt MMeroIeincsa
HAy4YHOI MHOPMALINY 1 C YI€TOM BCeX IOTOKEHNI
Crarpu I KonBeHIMHM, cOrnmacHo KOTOPOI «coxpa-
HeHue 6M0pecypcoB» BKIIOYAET UX «PalMOHAIbHOE
UCIIO/Ib30BAHNE», U COMIEJICTBYIOT JOCTIDKEHMIO 3a-
SIBIEHHBIX Lieneit (1. 2 JokyMeHTa). Bomvuiue mop-
ckue 3ano6e0HUKY YIPeX/eHbl B palloHax II0f Ha-
LMOHAIbHON HOPUCAMKLMEN, HalpuMep, B BOMAX
BOKpyT 0. IOxHas [eoprus, o. [Ipunc-Onyapxa. B ue-
noM pariioH petictBua Konsennuu 1980 r. mogpaspe-
JIAETCA Ha AeBATD 0071acmeti NAGHUPOBAHUT MOPCKUX
oxpatsgemvix pationos. «O6IaCcTy IITAHUPOBAHS», B
CBOIO O4Yepefib, CIyXKaT CBOETO Pojia MEeX/YHapOJ-
HBIM aIMMHUCTPATUBHBIM MEXaHU3MOM OIIpefiere-
HYs OyAylero pajioHa C y4eToM reorpapuieckux
0COOEHHOCTeIl ¥ TIpeAbIAyLIeil 9KOHOMIYIECKO 1
Hay4HOI1 JIeATeIbHOCTHU B HEM.

Bonpoc o kBamuukanyym KOHKPETHOTO MOP-
CKOTO paifoHa KaK OXPaHAEMOIO — YYBCTBUTE/Ib-
HBIIl C TOYKM 3PEHUs HALMOHAIbHBIX MHTEPECOB
rocyzapcts — y4yactHukos Konsenumm 1980 r. B
KayecTBe IMCKYCCMOHHOTO IpuMepa TaKoil KBa-
MUQUKALNY MOXXHO HPUBECTH «00TacTh 8», KO-
TOpass BKJIIOYAET MNPOMbBICTIOBLI paAtion 6 mope
Pocca. TlpepnoxeHne o co3maHUM MOPCKOIO OX-
paHseMoro paitoHa B Mope Pocca (B paiione Tpa-
[UIJMOHHOTO IIPOMBICTIAa POCCUIICKUX PBIOAKOB)
npepncrapanoch B Komuccun AHTKOM HaumHas
¢ 2011 r, B cooTBeTCTBUM C peKoMeHgauuAMu Ha-
y4Horo komwurera [Jabour, Smith 2018:190-193].
[Ipn mopgroTtoBke mosuuuu Poccuym B Komuccun
PocppI6010BCTBO  BBICTYNMIO INPOTUB Ha3BaH-
HOTO IpeJIOKeHMA 3alaJjHbIX TOCY[apCTB -
y1eHoB AHTKOMa. Pyxosopctso MV ]la He corna-
CITIOCH, OfHAKO, ¢ POCpBIO0IOBCTBOM, 11 B OKTs6pe
2016 roma Komuccusa B OTCYTCTBME BO3paKeHUA
POCCUIICKOTO NpefcTaBUTeNs IPUHATA pellleHNe O
CO3[JaHII MOPCKOTO OXPaHAEMOro palioHa IJIoa-
npio 1,55 mma km? B Mope Pocca®. Ono BcTynmmo
B cuiy B fiekabpe 2017 r. B [Ipunoxennsx x aTomy
JIOKyMEHTY pa3paboTaHbl I/IAHBI 110 YIIPAB/ICHUIO,

HAy4HBIM MCCIEJOBAHMAM, a TaKKe MOHUTOPUHTY
B IAaHHOM palioHe.

B 2017 rony Komuccus no coxpaneHurno mopckux
Husvix pecypcos Anmapxmuxu npunsaa O6uyio
Mepy no coxpaHenmio 24-04 «CosmaHue orpasu-
YeHHBIX II0 BPeMeHM OCOOBIX PalOHOB HAy4YHBIX
VICC/IEOBAHMII BO BHOBb OOHQ)XMBIIMXCSA MOPCKUX
palioHax TIocae OTCTYIVIEHMA WAV PpaspylIeHus:A
menbpoBoro nefHrKa»*2. COITTACHO 3TOMY JOKY-
MEHTY «0COOble pajlOHbl HAayYHBIX MCCIIE[OBAHNII»
MOTYT BBIJEIATCS B TOObIX BHOBb OOHaXKMBILIMXCA
MOPCKMX pajioHaX II0C/ie OTCTYIUIeHNS WM paspy-
IIeHNA WeTb(OBOTO JIb/iA, TeIHIKA VIV Ie[HUKOBO-
ro ssbika (1. 1). TocymapcrBam — wienam Komuccnn
HpefifaraeTcsl MPOBOAUTL HAy4HO-MCC/IE[OBATENb-
CKYIO JIeATE/IbHOCTb B «OCOOBIX pajlOHaX Hay4YHBIX
VICCTIeIOBAaHMII», B 4AaCTHOCTM, HAIPAaBIE€HHYI0 Ha
MOHMMaHMe IKOCUCTEMHBIX IIPOIIECCOB B CBA3M C
U3MeHeHyeM KauMara (1. 13), mpuyeM u CBA3aHHYIO
C IPOMBIC/IOM MOPCKMX >KUBBIX pecypcos (1. 14), n
He CBSI3aHHYIO C TaKUM IIPOMBICTIOM (11. 15). B «oco-
OBIX pajlOHaX HAyYHBIX MCCIE[OBAHMI» COITACHO
. 17 He MpOBOOUTCA HMKAKON HEATENIbHOCTU IIO
HeperpyskaM ¢ CyfjHa Ha CY[HO Y/IOBOB PBIOBI MM
VHBIX TPY30B (32 MICK/TIOYEHNEM CTy4aeB, KOT/a Cyfia
OKa3bIBalOT SKCTPEHHYI IOMOIb, TpY HATNINK
YTPO3BI KU3HU JIIOfiell B MOpP€; WM KOTZia BBIIOJ-
HAIOT IOMCKOBO-CIIacaTe/IbHble ONepaIiy 1IN Ipe-
[IOTBPALIAIOT YPe3BBIYAIHYI0 9KOTIOTNYECKYIO CUTY-
alyIo); He IPOUSBOJUTCS COPOC KaKUX-11b0 BULOB
OTXOJI0OB IIPOMBICTIOBBIMM Cyiamu (1. 16); cynmam,
HPOXOAAIINM TPaH3UTOM, IpefIaraeTcs MHPOpMu-
poBatb Cexperapumatr AHTKOM o mnmanmupyemom
VIMJ TPaH3UTe [0 3aXOfia B JII0001 «0COObIil paioH
Hay4YHbIX MccefoBanmii» (1. 18). [Tpu atom cornac-
HO IIYHKTY 12 IMpOMBICeTT MOPCKIX XKMBBIX PeCypCcOB
MOXXET HMPOBOAUTBCA B «OCOOOM pajioHe Hay4YHBIX
MICCTIeTIOBAHMIT» TOMBKO B COOTBETCTBUM C IIpUMe-
HVMBIMY TIPaBOBBIMM HOpMaMu. VIHpopmanys 060
BCEX «OCOOBIX paliOHaX HAyYHBIX MCCIIE[OBAHNII»
nepenaerca KoHCYNbTaTMBHOMY COBEILIAaHMIO TOCY-
JApCTB — y4acTHUKOB [loroBopa 06 AHTapKTuKe,
KOTOPOMY IIpef/IaraeTcs PelinTb, CefyeT U eMy
IPYHUMATh B PAMKaX €ro KOMIIeTeHIMM KaKie-/u-
60 mepsl (1. 24).

Takum 06pasom, cyliecTByeT HECKOIbKO IIPaBoO-
BBIX OCHOBAaHWII CO3[JaHMSA MOPCKUX OXPaHAEMbIX

31 Cm.: CCAMLR to create world's largest Marine Protected Area. URL: https://www.ccamlr.org/en/news/2016/ccamlr-create-
worlds-largest-marine-protected-area (accessed date: 17.06.2019).

32 Conservation Measure 24-04 (2017) “Establishing time-limited Special Areas for Scientific Study in newly exposed marine
areas following ice-shelf retreat or collapse in Statistical Subareas 48.1, 48.5 and 88.3". URL: https://www.ccamlr.org/en/meas-

ure-24-04-2017 (accessed date: 17.06.2019).
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palioHOB B AHTapKTHKe, He BCerJa rapMOHM3MPO-
BaHHbIX. HanpuMmep, ycranosenHbie Mexpynapog-
HOJ1 KOHBEHIMell O PeryImpoBaHuu KUTOOOHOTO
mpoMmbIcia 1946 r. oxpaHuTenbHble 30HbI B HO>KHOM
u VIHEMIICKOM OKeaHaxX He BIIOJIHE COINIACYIOTCA C
LenocTHbIM npuMeHeHneM IIportokona 1991 r. Bo-
npoc o 6oree KOOPAMHMPOBAHHOM VCIIOTHEHUM
MEKIyHapPOJHBIX JOTOBOPOB KacaTeIbHO UX IIpUMe-
HEHNA B aHTAPKTIYECKMX BOJIaX aKTUBHO 00CyX/a-
etcs rocypapcrBamu [Milligan 2013:574]. Ilorenuu-
ajT yIydIleHNs TaKoil KOOPAMHAIIMM 3aI0XKeH, KaK
IPEfiCTAaB/IAETCA, B COBEPUICHCTBOBAHMM PabOTHI
Komuccuu no coxpanenuro MopcKux i#uevLx pecypcos
Anmapxmuxu. Komuccua AHTKOM Bmpase co-
TPYAHUYATD U C MEXIIPABUTENbCTBEHHBIMI, 1 C He-
IPaBUTETbCTBEHHbIMM OPTaHM3AIMAMM, KOTOpBIE
MOTYT CIIOCOOCTBOBATD IIPUPOOOXPAHHBIM MepaM,
BK/II04as HayuHovlil Komumem no aHmapkmuveckum
uccnedosanuam, Hayunoui komumem no okeanuue-
cKUM uccnedo8anusim u MexoyHapooryo Kumo6oii-
Hyto komuccuto. Kpome Toro, Komnccua AHTKOM
IpMU3BaNa YYUTBIBATb COOMEEMCMEYOUsUe Mepbl
unu npasund, TPUHATHIE WIM PeKOMeH/|OBaHHbIE
KoHCy/1bTaTMBHBIMM COBELIaHMAMM COI/IACHO CTa-
the 9 JloroBopa 06 AHTapKTuKe 1100 NPUHSTHIE
WM PeKOMEH/IOBaHHbIE CYLIECTBYIOIIMMM MEeX[Y-
HAPOJHBIMM OPraHM3AIMAMIY [0 COXPAaHEHUIO MOp-
CKMX OmopecypcoB, 4ToOBI M306eXaTb HECOOTBET-
CTBUSA M@XJY TaKMMU TIPaBIIaMy M TEMJ MepaMu,
KOTOpBIe MOTYT ObITh MpuHATH Komuccuei (c1. 9 n
ct. 23 KonBennyn 1980 1.). CoracHo ynoMsHyTOMY
NOKYMeHTY — «O0611as Mepa I CO3JaHNA MOPCKUX
oxpaHnseMbix paiionoB AHTKOM» - mpu cospanun
HOBOTO MOPCKOTO OXpPaHJeMOTo pajioHa MMEHHO
Komnecna AHTKOM pomxHa onpependTh, Kakue
MepBl, YCTAaHOB/IEHHbIe B PaMKaX CUCTeMbl [loroBo-
pa 06 AHTapKTHKe, C/IeAyeT HOANepXKaTb C Le/IbIo
JIOCTVDKEHUS 1ieriell co3fjaBaeMoro pariona (1. 10).
3aMeTuM, 4TO HI OJMH U3 PACCMOTPEHHBIX TIpa-
BOBBIX IOKYMEHTOB He MT03BOJIAET CO37aTh MOPCKOI1
OXpaHAEMbIl PallOH IOBBIIIEHHON 3aLNUTbI, KOTO-
pbiil cooTBeTcTBOBaN OBI KareropusM la u Ib co-
IJIACHO K/IaccuduKanu, mpeaaoxxeHHon MexoyHa-
POOHBIM COI030M OXPAHbL NPUPOObL, PACCMOTPEHHOI
Boimie. Ha Tepputopyum AHTapKTUKM He CO3JAHO,
KpOMe TOTO, HU OJHOTO «0CO00 YyBCTBUTEIBHOTO
MOPCKOTO paifloHa» B COOTBETCTBUM C IIPUBEJEHHOI]
Bhoimte Pesomomnuent IMO 1991 1. Bugnumo, 3amura
MOPCKOII cpefibl AHTApKTUKM IOCPENCTBOM OXpa-
HseMbIX MOPCKUX PalloHOB OyzeT 1 jajee obecrie-
4)BaThCSl B OCHOBHOM Ha PErMOHA/NbHOM, a He Ha
YHMBepcanbHOM ocHoBe. Ho mpm atoM, mymaercs,
BOCTpebOBaH 1 60/1ee KOOPAVIHNPOBAHHBI, «B3aN-
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MOJJOIIO/THAIOIMIT» TTOAXOJ, K CO3[JAHUIO CEeTU MOp-
CKMX OXPaHAEMbIX PailOHOB B AHTapKTIKe B KOHTEK-
CTe 11eJIOCTHOJI OIIOPbI Ha CY1IeCTBYIOI e IPAaBOBbIE
MeXaHM3MBbl, KaK perMOHa/IbHbIE, TAK I YHUBEPCalb-
HbIe, IIPY Pa3BUTUN He(OPMaTbHBIX KOHCY/IBTATHB-
HBIX IIPOLEAYP, BKIIOYAS «HAYYHYIO JUIIOMATIIO
(science diplomacy)». TeM cambIM OygyT rapMOHM-
3MpOBaHbI HanborIee fieliCTBeHHbIE IIPAaBOBbIE MeXa-
HM3MbI, CO3JJaHHble B paMKax Komuccun 1o oxpane
MOPCKMX pecypcoB AHTapkTuky, KoHcynbraTus-
HbIX coBerjanuit JJorosopa 06 Aurapkruke, VIMO,
MCOII, IOHEII u T.fi., npu ZO/DKHOM BHUMAHUU
U K TeM JIy4lIMM IIPUPOJOOXPAHHBIM MepaM, KO-
TOpble NPUHMMAIOTCA HAllMOHAJIbHBIMU OPraHAMU
BJIACTY, B YbI0 KOMIIETEHIIIO BXOJAT BOIPOCHI CO3-
flaHMA MOPCKUX OXPAaHAEMBIX PallOHOB. DTO BaXKHO
U HOTOMY, 4TO B Haubosee apHeKTUBHOI crcTeMe
B3aJIMHO KOOPAMHMPYEMbIX MOPCKUX OXPaHAEMbIX
paiioHOB B AHTApKTHUKE 3a/IHTEPECOBAHO MEXKYHa-
POZIHOE COO0LIeCTBO FOCYAAPCTB B Lje/IoM. Takas cu-
creMa 6OJIble COOTBETCTBYET JONTOBPEMEHHOMY 1
BBIBEPEHHOMY peLIEHNI0 3KONOTMYeCKMX IpobyeM,
4eM co3faHMe GpparMeHTapHbIX MOPCKUX OXpaHsde-
MBIX 30H.

Cosfanyue MOpUANYECKM CBA3AHHON CHUCTEMBI
MODCKMX OXpaHAeMbIX palloHOB B AHTapKTUKe
IpefIonaraeT NpaBoByo K1accu(UKALNIO TeX pas-
HOJIMKMX «OCOOBIX» MOPCKVIX PaliOHOB, KOTOpPbIE Ha-
paboTaHbI B 9TOM peruoHe MPAaKTUKON rOCYAapCTB,
Ha OCHOBE IIPYMEHUMBbIX MeX/IyHapOJIHBIX [I0TOBO-
poB, B ToM uucne Konsennym MAPIIOJI 1973/78;
Konsenuun 1982 r.; IIpoTOKONOB K KOHBEHIMAM
FOHEIL. B Hayke npepnoxena kmaccudukanus Mop-
CKMX OXPaHAEMbIX PallOHOB IOCPEeICTBOM IIpUMe-
HEHMA CIefyIoMX UX XapaKTePUCTHUK: LI/ YIIpaB-
JIeHUsI [JAHHOJ 0C000il TeppuTopmeil; ypOBeHb
3aIpeTa II0 OTHOIIEHUIO K YelIOBEYECKON JesATelb-
HOCTH Ha JJAHHOJ TeppUTOPUM; IPOCTPAHCTBEHHAs
KOH(uUrypauus HaHHON OXpaHseMONl TeppUTOPUN;
KpUTepuY BEIOOPA, OJI0XKEHHbIE B OCHOBY YCTaHOB-
JIEHNs MOPCKOJ OXPaHAEMOJ TeppUTOPUM B KOH-
KpeTHOM paitoHe [Milligan 2013:556-557]. Kak nam
IpefCTaB/AETCA, I B 9TOM IIOJIAPHOM PEruoHe Jiid
KIaccU(UKAIMY MOPCKMX OXPaHAEMBIX pailOHOB
He C/leflyeT UTHOPUPOBATDb Te MCXOHbIE XapaKTepu-
CTMKH, KOTOPBIE IIPEIOKEHDI B JOKyMeHTe Me0y-
HAPOOHO20 COK3A 0XPAHBL NPUPOObL, PACCMOTPEHHOM
Boilte. C OfHOI CTOPOHBI, AHTAPKTHKA y>Ke AB/IAeT-
A 0pUAMYecKy 0003HaYeHHBIM IIPUPOIHBIM 3aI10-
BE[JHUKOM, )KM3HEHHO Ba>KHBIM KOMIIOHEHTOM BCell
9KOCHCTEMBI Halllell T/IaHeThbI, TEPPUTOPUEN C Kpali-
He yA3BMMOII OKpy>Karolell cpenoit. C gpyroit cTo-
POHBI, HepeanUCTUYHO OKUZIATh IIPEKPALIeHNA YKe
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CTIOXKUBIILIEVICS 9KOHOMMYECKOI NeATeNbHOCTU B BO-
flax AHTapKTUKY, IPeXJe BCEr0 phIOOX03siICTBEH-
HOJT M HaBUTAIMOHHOI. PasyMHbIT 6amaHc MeXIy
9KOHOMUYECKO} IeATeNbHOCTbI0 B AHTApKTUKE U
IPYPOOOXPAHHBIMM TPEOOBAHMAMM JOCTUIAETCS
He TOJIbKO IOCPECTBOM YMHOIO pPeryl1MpOBaHNA
TaKOM IeAITeIbHOCT, HO U TOCPEfICTBOM COBEpIIeH-
CTBOBaHMA TIOpPAfKa YCTAaHOBJEHNUA OXpaHAEeMbIX
paliOHOB B aHTApPKTUYECKUX aKBaTOPUAX U UX Ipa-
BOBOTO peXNMa.

11. Oxpansembie paitoHbl B Mopsax CeBepHoOro
JlemoBUTOrO OKEaHa

Eme B Cmpamezuu no oxpane okpyxcarouieti cpe-
Ovt Apxmuxu 1991 1. co3naHMe OXpaHsIeMbIX Teppy-
TOPNII OBIIO OIIPEIeNIEHO B Ka4eCTBE PYKOBOAAIIETO
npyniymna ([Ipunimn 5); To ecTh rocygapcTBa mpu-
laBa/li 3TOMY BOIIPOCY 3HA4eHUe ellle 0 CO3[a-
Hus B 1996 rony Apxmuueckozo cosema [Berkman,
Vylegzhanin, Young 2019: XXVIII-XXX]. B 1993 .
Ha BCTpede MUHMUCTPOB apKTUYECKUX FOCYHApCTB B
Hyyke BOIpOC O pasBUTMM CHCTEMBbI OXPaHIEMBIX
paitoHOB B APKTMKe ObIIO IIOPYYEHO PacCMOTPETb
Paboueii spynne no coxpanenuro apkmuueckoti ¢mo-
pot u payrot. B 1996 1. 6bIT IPUHAT JOKYMEHT 0 cemu
OKOZIONOMAPHBIX OXPAHAEMBIX MePPUIMOPUTI>.

Cosganabpiii Ha ocHoBe OTTaBCKOM [eK/ia-
patm 1996 roma Apxmuueckuii cosem (Arctic
Council) TpaguumonHo ypenser 6o/mblioe BHUMA-
HIe BOIIPOCaM 3aIUThl MOPCKoii cpenpl [Berkman,
Vylegzhanin, Young 2019:31-58]. Bonpocsr o mop-
CKIX OXPaHsAEMbIX pajlOHaX pacCMaTpPMBAINCh IIpe-
JKJIe BCero B paMKax Paboueti epynnvt no coxpareHuio
apkmuueckoti rnopot u ayroL i Paboueti 2pynnui no
3aujume apxmuueckoti MOPCKoil cpeovl.

CospaHye OXpaHAEeMBIX TEPPUTOPUIT Ha3BaHO B
JIOKYMEHTaX APKTMYECKOTO COBeTa HeoOXOHMMBIM
CPEfiCTBOM YCTONYMBOTO VCIIONb30BAHUA OMOIIO-
TMYeCKOTo pa3HooOpasusA. B mokymeHTax mpemyc-
MaTpUBAeTCA, YTO TaKasd HPMPOZOOXPAHHAA CeTb
OKOJIOTIO/IAPHBIX OXPaHAEMBIX Tepputopuit B Ap-
KTUKE JJO/DKHA OXBAaThIBaTb KaK MOXHO Oorblee
KONIMYeCTBO sKocucTeM. B 1996 rony Pabouas epyn-
na no COXpaHeHur apkmu4eckoi @nopvl u dayHol

(Conservation of Arctic Flora and Fauna - CAFF),
VICTIONB3YA HpebIAyIye HapabOTKy, IpefCcTaBuIa:
1) Cmpameeuto yupKymnonspHoil cemu oxpasde-
moix patioros (Circumpolar Protected Area Network);
2) Ilnan oeticmeuii (Action Plan); 3) IIpunyuno: u
pyxosoocmea (Principles and Guidelines). B atux mo-
KyMeHTaX 0003Ha4eHbI IIPaBOBble KOHTYPBI CO3[a-
HUA OXpaHAeMBbIX Tepputopuit B Apkruke. OgHaxko
COTPYJHUYECTBO B LEAX CO3[AHMA CETH OKOJIO-
HOJIAPHBIX OXPaHAEMBbIX TeppuTOpMil B (opmare
«CeTu IVPKYMIIONAPHBIX OXpaHsAEMBIX pPallOHOB»
(dopmare CPAN - Circumpolar Protected Areas
Network) 65110 nprocranosnero B 2004 r. u mpe-
KpaieHo B 2005 rogy. B 2006 r. Ha BcTpeue Pabo-
ueli epynnvL NO COXPaHeHU apKmu4eckoti daopot u
¢payrvi 6bII0 OTMEUYEHO, YTO IporpamMma B popmare
CPAN He OyeT peann3oBbIBaTbCA KO IPUHATHUSA CO-
OTBETCTBYIOLIVX PeLIeHNIT apKTUYeCKUMU FOCyAap-
crBamn .[Koivurova 2009 :52]. Ho sToro "e nocie-
JI0BAJIO.

ApKTIUYeCKMil COBET Cfie/lajT AaKIeHT Ha JICIIONb-
30BaHIe MexaHn3Ma Paboueti 2pynnvi no coxpareHuio
apkmuteckoi @nopol U GayHsl B TPOJBIDKEHNS
PabOThI IO CO3[AHNIO CETU MOPCKMX OXPaHAEMBIX
Tepputopuit. Busmenenuax 2004 r. k Apkmuueckomy
cmpamezuneckomy mopckomy naary (Arctic Marine
Strategy Plan) na nepuop 2015-2025 rr. pa3Butue
CeTU MOPCKMX OXPaHAEMbIX TEPPUTOPUIL B APKTIKe
Ha3BaHO «CTPATErMYeCKON 3apmaudein»>t, B yactHocTH,
B II. 7.2.10 3TOrO HOKyM€HTa OTMEYEHO, YTO Heo0x0-
IVIMO Pa3paboTaTh HAHAPKMUHECKYHO CeMb MOPCKUX
OXPAHAEMBIX MEPPUMOPULL C LIe/IbI0 YITYULICHUS CO-
CTOSIHUA MOPCKUX 9KOCHCTEM U COXPaHEeHVs Tpa-
IVILIIOHHOTO 00pasa >KM3HU KOPEHHBIX HAapOJOB.
B 2015 r. ApKkTu4eckmit coBeT IPUHANT paMOYHBIN
IOKYMeHT «OcHO8bl NAHApKMU1eckoil cemu mop-
ckux oxpansemvix meppumopuii» (Framework for
a Pan-Arctic Network of Marine Protected Areas),
HOATOTOB/IeHHbIT Pabodveir rpymmoit mo 3auure
apKTMYeCKOll MOPCKOil cpenbl™. B mokymeHTe OT-
MeyaeTcs, 4TO CO3JaHue ITAaHAPKTUYECKON CeTn
MOPCKVX OXpaHAEMBIX TePPUTOPUII BHECET BKJIA
B JIOCTIDKEHUe Iieleil APKTNYeCKOro COBeTa, I0-
CTaB/ICHHBIX B €r0 JOKYMEHTaX, paHee IPUHATBIX
(rakmx kax Kwmpynckas pexmapammsa 2013 1.)%,

3 Circumpolar Protected Areas Framework (CPAN). URL: https://oaarchive.arctic-council.org/bitstream/handle/11374/154/
CPAN_Strategy_Action_Plan_1996.pdf?sequence=3&isAllowed=y (accessed date: 17.06.2019).

3 PAME. The Arctic Marine Strategy Plan (2015-2025). P. 14. URL: https://oaarchive.arctic-council.org/bitstream/han-
dle/11374/413/AMSP%202015-2025.pdf?sequence=1&isAllowed=y (accessed date: 18.06.2019).

% Cm.: Framework for a Pan-Arctic Network of Marine Protected Areas. 2015. URL: https://pame.is/images/03_Projects/MPA/

MPA_Report.pdf (accessed date: 18.06.2019).

% KupyHckas peknapauua 2013 r. Joctyn: https://oaarchive.arctic-council.org/handle/11374/778 (nata obpatieHus:

18.06.2019).
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B TOM 4ucie 6ojiee pe3y/IbTaTUBHON 3alIUTBI MOP-
CKOWI Cpefbl M 3KOCHCTEMHOro mnopxopa. Kpome
TOTO, CeTb MOPCKUX OXpaHJAEMBIX PajioHOB B Ap-
KTMKe CIOCOOCTBOBama Obl peanusanuyl peKOMeH-
ALV, IPUHATBIX B paMKaX APKTIYECKOTO COBETa,
B TOM 4JCJIe OTPaXKEHHBIX B TAKMX JOKYMEHTAX, KaK
«Ornenka 61opasHoobpasus ApkTukm»*’, «OreHka
JieATeNbHOCTI 110 ;06bI4M ra3a u HedTy B ApKTH-
Ke»*, «OLieHKa CYZ0XOfiCTBa B APKTIKe»™.
CornacHo Ha3BaHHOMY JOKYMEHTY ApKTIYecKo-
ro cosera 2015 I. B paMKax [IeATeIbHOCTY COBETA 110
VIMIIEMEHTALlUM 3KOCUCTEMHO OpPYEHTMPOBAHHO-
ro ympaBieHusA B ApKTHMKe HO/DKHA OBITb CO3/laHa
«3KOJIOTMYECKY B3aVIMOCBS3aHHAs, IIPEJiCTaBUTE/Ib-
Hasg U 3QQPeKTUBHO yIpaBiAeMas» CeTb MOPCKUX
OXpaHAEMbIX TEPPUTOPUIL, KOTOpass OyAeT «3alu-
marb U obecrednBarb YCTOMYMBOCTb OMOIOrMYe-
CKOTO PasHOO0pasisA, SKOTOINYEeCKUX TIPOLECCOB 1
KY/IBTYPHOTO HAac/lefiyisi MOPCKOI Cpefibl ApPKTHKY,
a TaK)Ke CBA3AHHbIE C STUM COLMAJIbHBIE U SKOHO-
MMYecKye BBITO/IBI /1A HACTOAILETO 1 OYYIINX I0-
Kosmeumin»®. JInsa DoCTIOKeHUsA IIOCTaBIEHHBIX Iie-
JIeil B JJOKYMEHTe OIpefie/ieHbl COOTBETCTBYIOLIVE
3apgaun. OTMeYeHo, 4TO 3alUTa MOPCKON Cpefbl 1
coxpaHeH1e OMopasHooOpasusi B ApKTMKe SIBIIA-
eTCs IPMOPUTETOM APKTHYECKOTO COBETa; YTO HIA
pelLIeHVs CTIOXKHBIX U B3aMIMOCBA3aHHBIX IIPO0IEM
TPaHCTPAaHMYHOTO XapakTepa B ApKTHKe Heo0Xo-
1Mo 3¢ deKTUBHOE MEXYHAPOLHOE COTPYAHIYe-
crBo. K Takum mnpo6neMam B JOKyMeHTe OTHECEHbI

HpeXKfie BCEro MOC/IeCTBIA M3MEHeHN KIIMara, B
TOM 4JIC/Ie YMEHbIIIEHe KOMNYeCTBa Ibjja B APKTH-
Ke, 4TO IIPUBOAUT K IIOTEpPe MeCT OOMTaHNUA apKTHU-
4eCKVX BUIOB (ayHbI Ha POHE YBeIMIeHNs HOCTYIIA
XO03AJCTBYIOIIMX Cy6beKkTOB K IpocTpancTsam Ce-
BepHOTro JIeoBUTOro OkeaHa, pPOCTa CY[OXOACTBA
¥ BOObIYM YITIeBOLOPOROB. [IOKYMEHT OpMEHTHPY-
€T Ha COTPY[JHUYECTBO C LIE/IbI0 COXPAHEHMA IIpU-
Ope>xHOIT 1 MOpcKoit cpepibl B pernone. [To cmbicty
JIOKYMEHTA, CeTb MOPCKMX OXPaHAEeMBIX pPailOHOB
Oonble COOTBETCTBYET 3QPEKTUBHOMY pelLIeHNI0
5KOJIOTMYECKIX IIPOOIIeM, 4eM CO3/jaHlie OT/Ie/IbHbIX,
He CBA3aHHBIX IOPMANYECKN M aJMVHVCTPATUBHO
MOPCKVIX OXPaHAEMBIX 30H, IOCKOJIbKY MIMEHHO X
cucteMHbIl popMar obecriedrBaeT B3aVIMOCBS3aH-
HOCTb IIPUPOJOOXPAHHBIX YCUINII B APKTUYECKOM
pernone®.

Kak fokymMeHT «MsArkoro mpasa» «OCHOBBI I1a-
HapKTUYEeCKON CeTM MOPCKUX OXPaHAEMBIX Tep-
pUTOpUIT» Halle/leHbl Ha CO3JaHMe apKTIYeCKUMM
rOCylapCTBaMMl TAKUX DAllOHOB IIPEXJe BCETO B
VX VICK/IOUMTE/IbHBIX SKOHOMMYECKVMX 30HaX. VI3
JIOKYMEHTA, KOTOPBIN OTCBUIAET K ApPKTUYECKO-
My CTpaTerm4ecKOMy MOpPCKOMY IUtaHy Ha 2015-
2025 .8, ClIeflyeT BMeCTe C TeM, YTO KOJIb CKOpO
VIMeeTCA B BUJY SKOJNOTMYECKM B3aMMOCBA3aHHAA
CeTb NPUPOOOXPAHHBIX TePPUTOPMIL, TO IPK STOM
YYUTBIBAIOTCA CBA3M TaKMX OXPAaHAEMBIX TEPPUTO-
PWIL ¥ C y9aCTKAMY CYLIN, ¥ C BHYTPEHHVIMY BOZIaMM
¥l TepPUTOPMAIBHBIM MOpEM, a TaKXe C palloHaMMm

3 B 2013 ropy Pabouasa rpynna no coxpaHeHuio apktuyeckon ¢nopbl 1 dayHbl (CAFF) nogrotosuna goknag «OueHka
6ropasHoobpasna ApKTUKK». B goknage packpbiTbl NOCNeACTBUA M3MEHEHUA KMMaTa 1 Apyrux GakTopoB, BAMAIOLMX
Ha Guonorunyeckne BuAbl U KX cpefy obutaHua B ApKTuKe. YCTaHOBNEHO, YTo Gonbluvie yyacTKM APKTUKM ocTatoTcA
CPaBHUTENbHO HETPOHYTbIMK, @ 3HauuT, MOKa elje eCTb YHMKalbHasA BO3MOXHOCTb ANA MPOAYMAaHHbIX AENCTBUA MO
CBEAieHNI0 K MUHMMYMY 6yayLimx npobnem, 0OycnoBNEHHbIX BCMIECKOM HaBUMaLMOHHON 1 MHOW AeATENbHOCTM B MOPAX
CeBepHoro JlegoButoro okeaHa. B anpene 2015 rofa, BO Bpema BCTPeuM Ha ypoBHe MUHWCTPOB, Obin npeacTaBneH
BOCbMUIETHWI MNaH «[lecTBuA B NOJAEPKKY apKTnyeckoro 6ropasHoobpasma Ha 2013-2021 rofabl» — nfaH, KOTOPbI
6blN1 COCTaBIeH B XOAe 0O6CYKAEHU MeXAY roCyAapcTBamy — YneHaMmu APKTUYECKOro CoBeTa, OpPraH13aLuAMM KOPEHHbIX
HapOAOB, OpraHu3auunAMK-HabnofaTenamm 1 rocyaapcTeamu-Habniogatenamm.

38 OTYeT C OLeHKoW AeATeNIbHOCTY Mo Aobblue HedTn 1 raza B ApkTuke 6611 nogrotosneH AMAP B 2007 r. Llenb gaHHoro
JOKYMEHTa — OLeHKa 3KONMOrMYecKMX, COLManbHbIX, SKOHOMUYECKUX MOCNeACTBUNA, CBA3AHHbIX C AeATeNbHOCTbIO MO
fo6blye HedTW 1 rasa B ApKTUKe, a TakxKe NOCeACcTBUI A1A 3[0P0BbA YenoBeKka. Kpome Toro, B otueTe 6bina npefctaBneHa
oLeHKa Hambornee BEPOATHOrO Pa3BUTUA AaHHONW OTpacau B ApKTuKe B 6yayLieM 1 noTeHumanbHoro s¢dexta ot JaHHON
pfeAatenbHocTn B ApkTtuke. Cm.: Arctic Oil and Gas 2017. URL: http://www.amap.no/oil-and-gas-assessment-oga (accessed
date: 18.06.2019).

3 Otuyetr PAME «OueHKa cynoxofctsa B ApKTuKe» 6bin ofobpeH ApKTMYECKMM COBETOM Ha KOHdepeHUU MUHUCTPOB B
Tpomce B 2009 r. Cm.: The AMSA 2009 Report. URL: http://www.pame.is/index.php/projects/arctic-marine-shipping/amsa
(accessed date: 18.06.2019).

40 Framework for a Pan-Arctic Network of Marine Protected Areas. 2015. P. 6. URL: https://pame.is/images/03_Projects/MPA/
MPA_Report.pdf (accessed date: 18.06.2019).

4 1bid.P.7.

42 |bid. P. 5.

“ lbid. P.11.
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oTKpbIToro Mops B CesepHoM JleloBUTOM OKeaHe.
Ho npu 3TOM B JOKyMEHTE HET CIEeLNATbHON PEKO-
MeHJalluM CO3[aTb MOPCKOJ OXpaHsAEMbIIl pajioH B
OTKPBITOM MOpe.

B mokymeHTe 0603HaueHbI IIPUHLVIIBI, KOTOPBIX
HaJIOXUT MIPUAEP>KUBAThCA IPY pa3paboTKe 1 CO3-
JlaHMM CETY MOPCKMX OXPaHsAEMBIX TeppUTOpUiL Ap-
kTuKu*. IIpexxzie Bcero apKTMyecKuM rocyjapcTBaM
PEKOMEH/IOBAHO CJIe[JOBaTh CUCTEMHOMY IIOAXOMY B
PasBUTHM TaKOIl ceTy ¥ 00€CIEeUNTh «II0 Mepe BO3-
MOXXHOCTW», YTOOBI €€ CO3[aHMe ObUIO OCHOBAaHO
Ha 9KOCHCTEMHOM IIOfIXOfie; YTOOBI OBUIM YYTEHBI
B3aMIMOCBSA3M JIAHHOI MOPCKOJ TEppUTOPUN C [PY-
TUMM TEPPUTOPUAMY, HAXOLALIMMICA 3a IIpefiena-
MM MCK/IIOYMUTENbHBIX 9KOHOMMUYECKY 30H apKTude-
CKMX TocyfapcTs. [lanee, peKOMEH/I0BAHO YBaXKaTb
II0/IHOMOYMSI OPTAHOB IOCY/IapCTBEHHOI BIACTH ap-
KTUYEeCKMX TOCYAApCTB, 005A3aTebCTBA ITUX TOCY-
JapCTB IO MEXYHapOJHBIM Jorosopam. [lesaTenn-
HOCTb II0 CO3[JaHMIO CETM OXPaHAEMbIX MOPCKUX
pailoHOB B ADKTHKe, KaK PEKOMEH/IOBAHO, JJO/DKHA
OCHOBBIBAaTbCsA Ha HOBEMIINX 3HAHMUAX, BK/II0Yas HO-
Belillye HayyHble JaHHbIe Y TPa/IMIIMIOHHbIE 3HAHMS
KOpPEeHHBIX HapoyioB. B JokyMeHTe yka3aHO Ha HE00-
XOIMMOCTb OCTOPOXKHOT'O IOJIXOfia IIpY IPUHATUN
COOTBETCTBYIOIIVX pelleHuii. B Mopcknx oxpanse-
MBIX TEPPUTOPUAX APKTUKM, COITIACHO JJOKYMEHTY,
HAJJIOKNUT YYUTHIBATh ITPOMCXOJAIINE M3MEHEHM:
K/IMMaTa, a caMa CeTb MOPCKMX OXpaHsAeMbIX Tep-
pUTOpMII TO/DKHA «T€HepUpOBaTh OIIpefieJIeHHbIe
Ky/IbTYPHbIE U COLMANbHO-3KOHOMIYECKNE BbITO-
Iibl». ApKTIYeCKoe TOCYfiapCcTBO, IPUHNMAA Heob-
XOJMMble IIPUPOJIOOXPAHHBIE MEPBI, UICXOIUT U3 CO-
I71acuAl BCeX apKTMYECKUX TOCY[ApCTB IPMHUMATD
Mepbl HeOOXO/[VIMOTO YPOBHS 3aLIMTBI ¥ KaXKZI0M OT-
IeIbHO MOPCKOJ OXpaHAEMON TepPUTOPUNL, U BCEN
UX CETU B COBOKYNTHOCTHU. J[JOKyMeHT IpefycMaTpu-
BaeT, YTO COOTBETCTBYIOIee apKTUIECKOe ToCy/ap-
CTBO paspabarpiBaeT [I1aH ynpaBieHus OTHeNbHON
MOpCKOII TeppuTopuent. Peanusanys faHHOTO NPYH-
LI1IIa BKJIIOYAET, COIIACHO JOKYMEHTY, MOHUTOPUHT
3 eKTUBHOCTY yIIpaBIeHNs U OTYETHOCTD, A TaK-
’Ke NHble CBOEBPEMEHHbIE MepPbI, BOCTPeOOBaHHbIE B
CBA3M C TIPEfCTaBIEHHON OTYeTHON nH(pOpMareil.
JloKyMeHT HaljenMBaeT Ha MHTETPalMio IPUPOJO-
OXPaHHBIX JIeJICTBUII COOTBETCTBYIOLIMX OPraHOB

rOCY/IlapCTBEHHOII B/IaCTY aPKTUYECKUX TOCYHaPCTB
C LIe/IbI0 TIOBBIIIEHVISI 9P PEKTVBHOCTY YIIPaBIeHNS
MODPCKMMM OXpaHAEeMbIMU TEPPUTOPUAMU B APKTH-
Ke.

B noxymenre chopMymnMpoBaHBI YeTbIpe B3a-
MMOCBs3aHHbIE L€/ ITAHAPKTUYECKO CeTH MOp-
CKMX OXPaHAEMbIX TEPPUTOPUIL: IIOBBICUTD YPOBEHb
YCTOMYMBOCTYU OKPY>KaIOILel CPefbl; TOAIePKIBATh
MHTETPUPOBAHHOE YIIpaBJieHMe; IIOBBICUTD YPOBEHD
MHGOPMUPOBAHHOCTY 001IeCTBEHHOCTH; TIOBBICUTD
YPOBEHb COTPYAHMYECTBA ¥ KOOPAMHALMU MEXIY
ApKTUYeCKUMH rocypapcrsamu®. st [OCTVKEeHVS
IIOCTAB/IEHHBIX 1ieflell B IOKYMeHTe OIIpefie/IeHbl CO-
OTBETCTBYIOLIME 3a/jauyl ¥ KpUTepuu (I BK/IIOUe-
HIA OIPele/IEeHHON MOPCKOI TEPPUTOPUM B TIaHAP-
KTUYECKYIO CeTh)".

B ropupndeckoM IiaHe, IO 3aMbIC/Iy COCTaBHU-
Te/leil JOKYMEHTa, NMaHAPKTHYeCcKass CeTb MOPCKUX
OXpaHAEMbIX TEPPUTOPUIT COCTOUT M3: @) MOPCKUX
PalioHOB 3a IIpefie/laMy TOCYIaPCTBEHHOI TEPPUTO-
puy, 6) ceT MOPCKUX OXPaHsAeMBIX TePPUTOPUIL B
npefenax rocyflapCTBEHHOI TePPUTOPUU apKTUde-
ck1x rocygapcTs. COOTBETCTBEHHO pasBUTHE TaKOM
CeTY 3aBMCUT IPEXEe BCEro OT HIPUPOJOOXPAHHBIX
yCUIMI, IpularaeMblX apKTMYECKUMM TocCyfap-
CTBaMM, OT ITIOBbILIEHN:A Ka4eCTBEHHOTO YPOBHA U
Pe3yNbTaTUBHOCTY COTPYAHMYECTBA MEX/Y apKTH-
4eCKMMM FOCYIapCTBaMu B cepe 3alUThl MOPCKOI
cpenbl. B JoKyMeHTe oIlpefiesieHo, YTO COOTBETCTBY-
IOIVIT KOOPAMHALMOHHBI MeXaHu3M OyJieT co3fjaH
B paMKaX ApKTudeckoro cosera. Ha fanHOM ararne
(YHKIMY TAKOTO MeXaHM3Ma BBIIIONHAET «3KCIIePT-
Hasi IPYIIIA CeTU MOPCKMX OXPaHseMBIX PAaioHOB»".
IIpyu onmcanuy JajbHEMIIMX LIATOB II0 CO3/IAaHUIO
IIAHAPKTUYECKOIl CeTM MOPCKUX OXpaHsAeMbIX Tep-
puTOpMii B JOKYMEHTE OIpeJe/leHbl BapUaHTHbIE
HOAXOABI K VX 0003HAYEHMIO, a TAKXKe K YIpaBe-
Huto umu. B IIpuno>keHun K JOKYMEHTY IpefCTaB-
neHa MHpoOpMaLys 00 y)Ke CYI[eCTBYIOLMX 1 TIIa-
HYPYEMbIX MOPCKUX OXPaHAEMbIX TEPPUTOPUAX B
pefenax KaXioro apKTM4YeCcKoro rocyapcrsa.

B 2017 . B paMKax ApKTUYECKOT0 COBeTa ObIIn
IOPUHATHL ellje /1Ba JJOKYMEHTa, KacalolMXCA CO3-
flaHKsA CeTM MOPCKMX OXPaHAEMbIX TEPPUTOPMIl B
Apkruke. B wactHocTn, ®apbaHKcKas fekmapanys
IOpU3bIBAET IIPUHATD METOIAMKY CO3aHMA CeTH

4 Framework for a Pan-Arctic Network of Marine Protected Areas. 2015. P. 6-10. URL: https://pame.is/images/03_Projects/

MPA/ MPA_Report.pdf (accessed date: 18.06.2019).
4 Ibid.P9

% lbid.P. 11.

4 1bid.P. 17.
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MOPCKMX OXpaHsIeMbIX TePPUTOPUIT*® 1 copeiicTBo-
BaTh fla/ibHeitIelt pabore o nmmteMenTanym «Oc-
HOB TIAaHAPKTUYECKON CeTM MOPCKUX OXpaHAeMbIX
tepputopuit» (1. 8)*. Ba)kHOI 4acTbI0 METOLVIKM
CO3/laHMA CeTV MOPCKMX OXpaHAeMbIX TeppUTOpul
craino IIpunoxxenue 2, IOCBALIEHHOE IPAKTUKE CO3-
flaHKA TaKUX TePPUTOPUIT apKTUYECKMMU TOCyap-
crBaMu™. BTOpbIM TOKyMEHTOM, OTMeYeHHBIM B [le-
kmapanuy 2017 1., CTal COBMECTHBI OTYeT pabounx
rpynn PAME u CAFE «OxpaHsaeMble Tepputopun
ApKTHKM — oK/ 00 MHAMKATOPAX»’ .

OtMmeTuM B IOpAZKE NpeBapUTEIbHON KOHCTA-
Tauuy, 4T0 «OCHOBBI NMAHAPKTUYECKON CeTH MOp-
CKMX OXPaHAEMbIX TEPPUTOPUIL» ONIPEEAI0T INIIb
o611ye TpaBOBbIE OPMEHTUPBI MEXKITYHAPOIHOTO CO-
TPY/IHMYECTBA 10 CO3[JAHII0 MOPCKIX OXpaHAeMbIX
TEepPUTOPUIL ¥ YIPABJAEHNIO0 MMU. JJaHHBIA JOKY-
MEHT, He IMesl [IOTOBOPHO-COITIACOBAHHOIO YPOBHH,
TeM He MeHee HalleJIeH U Ha yBeludeHMe IUIOIa iy
MOPCKIX OXPaHAEMBIX TEPPUTOPUI B MOPCKUX pail-
OHAaX, HaXOfAIMXCA IIOf IOPUCAMKIMEN apKTude-
CKMX rocyfapcTB. J[IokyMeHT (Kak 1 ApyTrue paccMo-
TPEHHBIE BbIIIE JOKYMEHTbI 110 CO3[JAHII0 MOPCKUX
OXPaHseMbIX TepPUTOPUIL, IPUHATbIE B paMKaX Ap-
KTUYECKOTO COBETa) He AB/IATCA JJIA TOCYRAPCTB —
4JIEHOB COBETa IOPUANYECKM 00s3aTebHbIM, Ipef-
CcTaB/IAA cOo00J1 BCIIOMOTATe/NIbHBI MCTOYHUK IS
OIpefie/ieHNs MPUMEHMMOT0 apKTIYeCKOro IpaBa™.
Kax/oe apkTiyeckoe rocylapcTBO BIIPaBe, OIHAKO,
peanusoBaTh IIOIOKEHNA NAHHOTO JIOKYMEHTa JIC-
XOJid U3 IPUOPUTETOB CBOEN apKTUYECKOI IpaBo-
BOil TIONMTYUKM, CAMOCTOATEIbHO YCTaHABIMBAA
BpeMEHHbIE PAMKI.

B paccMoTpeHHOM MOKyMeHTe ApPKTHUYECKOro
CoBeTa CTep>KHEeBbIM sABJAercA NoHATHe «[lanap-
KTHYeCKas CeTb MOPCKMX OXPaHAEMBIX TeppUTO-
puit». B coOTBETCTBMU € HUM 3TO — 3KOJIOTUYECKM
pelpe3eHTaTUBHBI ¥ B3aMMOCBSI3aHHBII HAbOp

OTHENbHBIX MOPCKMX OXpaHAEMbBIX TeppUTOPMUIL,
a Takke APyrux 3¢QeKTUBHBIX TeppUTOPUATIBHO
060CHOBaHHbIX OXPaHHBIX Mep B APKTHKe, KOTOpbIe
JIeVICTBYIOT COBMECTHO, B PaMKaX Pas/IMYHBIX IIPO-
CTPaHCTBEHHBIX MaCIITA00B 11 IVAIIa30HOB YPOBHeI1
IPYPOTZOOXPAHHBIX Mep; Lie/b (PYHKIVOHNPOBAHNA
TaKOJ CeTH COCTOUT B JOCTYDKEHUY JJONTOBPEMEH-
HOTO COXPaHEeHMs MOPCKOII Cpefibl, COOTBETCTBYIO-
IVMX SKOCUCTEMHBIX U KY/IbTYPHBIX LIeHHOCTe!l Ha
6oree a¢deKTUBHOI OCHOBE, YeM Mor Obl obecrte-
YUTh IIPABOBOM PEXMM OTHAEIbHBIX OXPaHAEMBIX
aKBaTOPUIL™.

I[Ipu 3TOM BO3HMKAET BOIPOC: YTO NOHMMAETCSA
nox «ApyruMyu 3¢QQeKTUBHBIMU TeppUTOPUAIBHO
060CHOBaHHBIMI ITPMPOJOOXPAHHBIMU MePaMm» 110
CMBICTTy JAHHOTO JOKyMeHTa? B camMoM jjokyMmeHTe
YeTKNX MOSACHEHWII 110 JAHHOMY BOIPOCY He Ipef-
crapyAercA. TakuMu Mepamm, KaK MOXKHO ITpefIo-
JIO)KUTD, MOIYT CTaThb Te, KOTOpble 00ecIednBaloT
IIeJIeBYI0 3allIUTy MOPCKON Cpefibl — M B paMKax
HAIlMIOHA/IBHOTO TIPaBa, U II0 JJOTOBOPEHHOCTHU CO-
CeHUX TOCYJapCTB, B TOM 4NUC/Ie B OTHOLICHUM
COXpaHEeHVA MOPCKOJI Cpefibl B KOHKPeTHOM Ouo-
reorpauueckoM peryvoHe: HAIpyUMep, IO COITIa-
meHnto Poccum 1 Hopseruu o npupogooxpaHHOM
ylipaBieHuu pernoHoM bapenuesa mops; Poccun n
CIIA - o tTaxom ynpasneHun YykoTckum MopeM. B
HayKe IIPeJI/IOKEHO CIOfja JKe BK/II0YaTh IIPUPO00X-
paHHbBIe Mepbl B OTHOIIEHNY 0CO00 IIeHHbIX BUJIOB
JKMBOJI IIPYPOJbI, YYBCTBUTENbHBIX SKOTOIMYECKIX
KOMIITIEKCOB, KOTOpble TpeOylT 0co60ro BHMMA-
HMA. B 9TOM IUTaHe aBTOPBI, OffHAKO, CCHIIAIOTCA
Ha HOpBEXCKMT «[I1aH MHTErpupoBaHHOTO yIpaB-
neHnA bapeHleBbIM MOpeM» 1 aHAJIOTMYHbII II/IaH
mia HopBexckoro Mops, T.e. Ha OJHOCTOPOHHME
IPaBOBBbIE JOKYMEHTBI, HO He Ha IIOTEHI[VAJl IBYCTO-
POHHUX NIPUPOJOOXPAHHBIX MEXaHU3MOB COCEHNUX
npubpexHpIx rocygapcts™. [Ipn atom 3apybexHbie

4 Cm.: Area Based Conservation Measures and Ecological Connectivity. PAME MPA Network Toolbox. 2017. P.45. URL: https://
oaarchive.arctic-council.org/bitstream/handle/11374/1934/PAME_MPA-network_toolbox-Area-based_conservation_meas-
ures_and_ecological_connectivity.pdf?sequence=1&isAllowed=y (accessed date: 18.06.2019).

4 Fairbanks Declaration 2017. URL: https://oaarchive.arctic-council.org/bitstream/handle/11374/1910/EDOCS-4339-v1
ACMMUST0_FAIRBANKS_2017_Fairbanks_Declaration_Brochure_Version_w_Layout.PDF?sequence=8&isAllowed=y (ac-
cessed date: 18.06.2019).

%0 Area Based Conservation Measures and Ecological Connectivity. PAME MPA Network Toolbox. 2017. P. 45. URL: https://
oaarchive.arctic-council.org/bitstream/handle/11374/1934/PAME_MPA-network_toolbox-Area-based_conservation_meas-
ures_and_ecological_connectivity.pdf?sequence=1&isAllowed=y (accessed date: 18.06.2019).

1 Arctic Protected Areas — 2017 Indicator Report. URL: https://www.caff.is/assessment-series/414-arctic-protected-areas-
indicator-report-2017/download (accessed date: 18.06.2019).

52 Framework for a Pan-Arctic Network of Marine Protected Areas. 2015. P. 5. URL: https://pame.is/images/03_Projects/MPA/
MPA_Report.pdf (accessed date: 18.06.2019).

53 Ibid. P. 12.

% Anintegrated management plan of the marine environment of the Barents Sea and the Sea Areas off the Lofoten Islands,
2002-2006. URL: http://msp.ioc-unesco.org/world-applications/europe/norway/barents-sea/ (accessed date: 18.06.2019).
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A.H. BbinerkanuH, 3.0. MNywkapesa

VICCTIeTIOBATeNM JIeNIAl0T AKI[EHT Ha eCTeCTBeHHO-
Hay4YHble aCTeKThl MOPCKOTO IPOCTPAHCTBEHHOTO
IJIaHVPOBaHMA Kak 9 (PeKTUBHOr0 MexaHM3Ma Co-
XpaHeHMs MOPCKOI Cpefibl B 4eTKO OIpefieNleHHbIX
6uoreorpapuyeckux pernonax [Olsen et al. 2007:4;
Arkema et al. 2006:525-532; Kaepeller et al. 2012:9].
MeHblile aHAIM3NPYIOTCA BOIIPOCHI MOPCKOI MOJIU-
TUKI ¥ MOPCKOTO IIpaBa, BO3HMKAIOIINE IPM OCY-
I[eCTBIEHNY TIPUPOJNOOXPAHHBIX Mep, HMPUHATHIX
B COOTBETCTBMM C IUIAHAMM MOPCKOTO IPOCTpaH-
cTBeHHoro mranuposauus [Dengbol, Wilson 2008:
189-200; Douvere, Ehler 2009:77-88].

B pamkax TONKOBaHMS IOTIOXKeHMII 00 OXpaHsi-
eMBIX pailoHaX, cofiepkamuxcsa B KoHBeHImu 1o
OuornorndyeckoMy pasHoobpasuio 1992 r., B Hayke
CCBITIAIOTCA HA MTOTY MEXIYHapOJHOTO CeMMHApA,
nposefieHHoro B 2014 . B Xenbcunkn. Ha cemnuape
OBI/IO OmpefienieHo, 4To 11 MOPCKVUX TeppuTopuii B
ApKTIKe COOTBETCTBYIOT «9KOIOTMYECKN M 6umo-
JIOTMYECKM 3HAUVMBIM MOPCKMM TEPPUTOPUAM» B
CMbICTIe OIoXKeHmit KoneeHuyuu no 6uonoeuueckomy
pasnoobpasuro [Jacobsen 2016:238]. Ho npu arom
aBTOP He OTMETWI, KAKOBO IIPaBOBOE 3HAYEHe Ma-
Tepyasa, KONJIernaabHO COCTaB/IEHHOTO yYaCTHMKA-
MM 3TOTO MEX/[YHapOJHOTO CEeMIHapa.

B ymomanyTbix OcHOBaxX, MPUHATBIX ApKTHde-
CKMM COBETOM, OIIpefie/IeHO, YTO IMPUPOLOOXPAH-
Has CeTh 3alIUTHI MOPCKOI Cpefibl MOJKET BK/TIOYATh
MOPCKIe TeppUTOPUY, COOTBETCTBYIOMINE KPUTEPU-
AM «9KOJIOTMYECKM MU OMOTOIMYecK) 3HaYMMBIX
MOPCKUX TeppuTopuit». B JOKyMeHTe IpaBUIIbHO,
Ha Halll B3I/IA, OTBEPIHYTa aOCOMIOTU3ALA KPUTe-
pueB, mpefiycMoTpeHHbIX KonBeHuyert 1992 1.: B Hem
OTMeYeHO, 4TO caM 110 cebe aKT TOro, YTO TEPPUTO-
pUA COOTBETCTBYET KPUTEPUAM «IKOTOTMIECKY VTN
OMOTOrMYecK) 3HAYMMBIX MOPCKUX TePPUTOPMIl»
cornacHo KoHBeHLMM 1O 6MONIOTNYECKOMY pasHO-
06pa31/110 1992 r., emje He O3HAYAET, YTO TaKasd Tep-
pUTOpUSA aBTOMATUYeCKM NPUOOPETaeT CTaTyC OX-
paHAeMOll MOPCKOI apKTUYECKON TEPPUTOPUN WK
4TO K Hell IPYMEHAETCS OCOOBIN PeXXIM 3aLIUTHI .
[loppep>x1Bas 3Ty TOUKY 3pEHM, Mbl CChITTaeMCS Ha
MICCTIeNIOBAHMA IOPUANYECKN [IeTMKATHOTO BOIPOCa
0 COOTHOLIEHN) PAMOYHOTO, OOIIEro yPOBHA pery-
NMMpOBaHUA, 3amoxeHHoro B Kousennum 1982 r. u
B KoHBeHIMu 1o 6monorndeckomMy pasHoo6pasiuio
1992 1., M TOrO CIIELMaIbHOTO, PETYIOHAIBHOTO YPOB-
HS PerynupoBaHMsA OTHOLIEHNI TOCYIApCTB B CBA3K
C JeATenbHOCTHIO B MopsAx CesepHoro JlefoBuroro
OKeaHa, KOTOPBIII HpeNCTaBleH HOpPMaMy apKTu-

YeCKOro mpaBa [ApKTUYeCKuii peruoH...2013:7-44;
Berkman, Vylegzhanin, Young 2019: V-XXXII].

12. 3aknroueHne

VBenmnueHne mMacmtabos Hay4YHOII, 9KOHOMMYe-
CKOJI I BOEHHOII [eATEIbHOCTI roCyapcTs B Mu-
POBOM OKeaHe, 0COOEHHO B CaMOM Ma/IeHbKOM 13
OKEaHOB — II0 IUIOLIA/V U 110 ITy6yHe — CeBepHOM
JlefoBuTOM OKeaHe, BefieT K HOBBIILEHNI0 HEraTuB-
HOT'O BO3JIEIICTBIUA HAa MOPCKYIO CPefly, CBUJETEIb-
CTBYs O HEOOXOIMMOCTY COBEPLICHCTBOBAHMA Mep
€e 3aILINUThI, COXPAHEHNA MOPCKUX 3KOIOTMYECKUX
KOMIIJIEKCOB, Y/Iy4llleHMs KadecTBa IIPABOBbIX Me-
XaHM3MOB MOPCKOTO IIPUPOJOII0/Ib30BAHMA, B TOM
4ycrIe MOCPEJCTBOM CO3aHUA MOPCKUX OXpaHse-
MBIX PallOHOB U YIIPaB/IeHUA UMM

B yactn Tuxoro, Armantudeckoro, VIHpmitckoro
OKEaHOB, X MOPpeil, He IIOKPBITHIX JIbZIOM OO/IbIIYIO
4acThb TOJd, COOTBETCTBYIOMIMII IIPOEKT YHUBeEp-
CaJIBHOTO COIVIAILIEHN, pa3pabaTbIBaeMblil B paMKax
OOH, x0T 1 HaXOOALMIICI B HAa4a/IbHONM CTagNUU
COI/IACOBAHMA, OPMEHTUPYeT Ha yHUUIMpYolee
pasBMUTIE MOPCKOTO 9KONOIMYECKOTro IIpaBa, IMyCTh
U IIOCPEJICTBOM CO3/laHMA BECbMa PAMOYHBIX HOPM.

Yro ke KacaeTcs NONAPHBIX BOJI, TO B CBOEII I10-
JINTHKE 110 COBEPIIEHCTBOBAHNIO IIPAaBOBOIO PEXXU-
Ma MOPCKMX OXpaHAeMbIX TeppUTOpuil B APKTHKE,
II0 CO3[AHMI0 HOBBIX TAaKMX DPafilOHOB U yTOYHe-
HUIO TPaHMI| CYLIECTBYIOIUMX — APKTUYECKUM TO-
CylapcTBaM, KaK IPefiCTaB/IAETCSA, LeecoobpasHo
OIMPATbCA He TONbKO Ha PACCMOTPEHHBbIE BBIIIE
pexoMeHgaumy MexdyHapooHoe0 c0H03a 0XpaHbl
npupoovt («IIpaBuina 1o NpYMEHEHMIO KaTeropuit
IO YIPAaB/IEHNI0O OXPAaHAEMBIMU TePPUTOPUAMM»);
He TONbKO YUUTBIBaTb «OCHOBbI NAHAPKMU1ecKo
cemu MOPCKUX 0XPaHsgeMblx meppumopuii» (IIocrep-
HJe, KaK OTMeYasloCh, OIPefe/AIT ob1ue IpaBo-
Bble OPUEHTYPBI MEXIYHAPOJHOIO COTPYHUYECTBA
IO CO3/JaHMI0 MOPCKUX OXPaHAEMbIX TeppUTOpuIL
u ynpasneHuto umu). CoBpeMeHHas MpaBoBas I0-
JIMTVKA apKTUYeCKMX TOCYHapcTB Bce Oonmee opu-
eHTUPYeTCAd Ha IIPOflyMaHHble, HOPUAMYECKM MU
OMonornyecky IMpopabOTaHHbIE —PervOHaIbHbIE
U JIBYCTOPOHHME HPUPOJOOXPAHHbIE IOTOBOPEH-
HOCTU, B TOM 4UC/IE B 3TON CIIeIaJbHOM 00/1acTI.
Cospanne B Mopsax CesepHoro JlefoBUTOTO OKeaHa
IpMeM/IEMOI II0 CBOEMY IPaBOBOMY pPeXUMy 00-
1Iel CeTH apKTUYECKUX MOPCKUX OXPAaHAEMBIX paili-
OHOB MOI7IO OBI COIPOBOX/ATHCA KOOPANHUPOBAH-

%5 Framework for a Pan-Arctic Network of Marine Protected Areas. 2015. P. 15. URL: https://pame.is/images/03_Projects/

MPA/MPA_Report.pdf (accessed date: 18.06.2019).
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HBIM YIIPaB/IeHUEM apKTUYECKUMM IOCYHapCTBaMU
TaKMMU palioHaMM — KaK Ha [[ByCTOPOHHEM YPOBHE
B KOHKPETHOM MODE€, TaK U Ha DPEerMOHa/JbHOM, B
paMKax ApPKTMYECKOIO COBeTa, B OTHOLIEHMM IIa-
HapKTUYECKOJ CEeTH TaKUX PallOHOB.

[Ipencrabnsercd, 4yro B HoBoM Tekcre Cmpa-
meeuu pazeumus Apxmuueckoil 30Hbl Poccutickoil
Gedepayuu (A3PD), KOTOpHIT B HAacTOsIIIee BpeMs
paspabarbIiBaeTCsi, MOKHO OBIIO ObI TPEyCMOTPETD
CIeLMaNbHbI pasfieN, MOCBALICHHDI YCTaHOBIIE-
HUI0 B ApkTHueckoit 30He PD poccutickoit cucrte-
MBI MOPCKMX OXPaHAEMBIX pailoHoB. IIpu aTom 4
KOKJOT0 13 apKTUYeCKMX MOpeil, OMbBIBAIOIINX
nobepexbe Tonbko Poccuu (mpexpe Bcero Takux
6ompumx mo Irowany, Kak Kapckoe, /lanmesoix,
Bocmouno-Cubupckoe), 11e1ecoobpa3Ho Ipegyc-
MOTpeTb pa3paboTKy [InaHa komniexcHozo ynpas-
TIEHUS. MOpcKUm npupooononvsosaruem. B Ilmane
MOXKHO ObI/IO OBI, ¢ y4eToM reorpaduueckux, 6mo-
(bU3MYeCKUX U MHBIX 0COOEHHOCTeI JaHHOTO MOps,
chopMyMpoBaTh OIOXKEHNUA O TAPMOHM3ALINI Mep
OXPaHBI MOPCKOJ1 Cpefibl, B TOM 4MCJIe C BbIIe/IEHN-
€M MOPCKUX OXPaHAEMbIX PAJlOHOB C pasHbIMU BU-
flaMJ 5KOHOMMYECKOTO MCIO/Ib30BAHMUA MOPs, KaK-
TO: CYAOXOJICTBO, BK/TI0OYas 0003HaYeHMe OCHOBHBIX
Mopckux mmyTeit 1 CPJI; ppI60/I0BCTBO 1 yIIpaB/ieHme
Ouopecypcamu Mopsi; HedTerazoBas JieATeNTbHOCTD
B MOPCKIX HefIpax, BK/II0Yas CTPOUTEIbCTBO UCKYC-
CTBEHHBIX OCTPOBOB U MHBIX CTAIlYIOHAPHBIX KOH-
CTPYKLMII; MOPCKOJ TYPU3M U peKpealMOHHAA Jie-
ATeNIbHOCTb; MOPCKIE Hay4yHble uccnefosanus. [Tpn
3TOM HOpPMaTVBHOe 00O3Ha4YeHVe MOPCKMX OXpa-
HAEMBIX PailOHOB JJO/DKHO IIPOXOfIUTb B KOHTEKCTE
IPUMEHVMMBIX HOPM MEXYHapOJHBIX JIOTOBOPOB
P® c yueTom pekomenpaumit MexxiyHapOofHOTo co-
1032 OXPaHbI IPUPOJBI ¥ IPMOPUTETHBIM BHUMAHU-
€M K JIOKyMeHTaM APKTIYeCKOIO COBETa.

CosfaBas MeX1yHapOHO-IIPaBOBYIO OCHOBY pe-
TMOHAJIbHONM CHCTEMbI MOPCKMX OXPaHAEMbIX pailo-
HOB B Mop:Ax CesepHoro JleoBuToro okeasa, npu-
apKTHYecKye ToCyapCcTBa HECOMHEHHO ITPOJO/LKAT
U TIPaKTUKY JIBYyCTOPOHHETO COTPYZHMYECTBA IIO
CriellMajbHbIM BOIIPOCAM COXPAaHEHMA MOPCKOI
cpenbl, IpUYeM He TONbKO HOCPENCTBOM KOOPAU-
HYPOBAaHHOI'O MOPCKOTO IPOCTPAHCTBEHHOrO II/Ia-
HypoBaHuA. Ha ocHoBe [IByCTOPOHHUX coOIJIalle-
HUI [1Ba COCEJHUX NPUAPKTUYECKUX TOCYHAPCTBa,
HaIpyMep, AB/IAILINEC TIPUOPEKHBIMU K OHOMY
u ToMy e Mopro CesepHoro JleoBUTOro OKeaHa,
Mo/ ObI COI/IACOBATD JeMICTBEHHBII PEKUM 3alIlN-
ThI ¥ COXpaHEHNsA OKPY>Kalollell cpefibl B IIpefenax
3TOTO MOPs, BKIIOYAIONINII B cebs U yCTaHOBJ/IEHME
OXpaHsAEMbIX palioHOB. B KadecTBe Ipumepa MOX-
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HO IPMBECTU BOCTPEOOBAHHOCTb ONTUMMU3ALUN
IPUPOJOOXPAHHOIO YIPAB/IeHUA TPAHCIPAHMYHbI-
MM MOPCKMMM IPUPOIHBIMU pecypcaMu B palioHe
Bapenuesa mops, depes KOTOPBII IPOXOAUT JINU-
HJSA, pasTpPaHMYMBAIONIAsA PailOHbl KOHTMHEHTAIb-
Horo menbda Poccum u Hopsermn. Ha mepsom
aTane IIPeACTaB/IAeTCA IOJe3HbIM pa3paboTarh
KOHUeNUUo POCCULCKO-HOPBENCKO20 CO2NAUIEHUS O
KOMMNJIEKCHOM yNpassieHuu MOPCKUM Npupooonosnn-
308anuem 6 bapenyesom mope. Ilpunoxenmem K
[IAHHOMY MEX[YHApOJHOMY COIJIAIIEHMI0 MOT Obl
CTaTh Nepuopmyecky o6HOBAeMblit [1naH Takoro
ynpasienus. [Iman ctumymupoBan 6b1 BBIPabOTKY
B3aMMOIIpMeM/IEMbIX Mep 3allUThl MOPCKOI Cpefibl
B IOPSAJIKE PearupoBaHNsA STUX [IBYX NPUOPEKHBIX
TOCYfIapCTB Ha POCT CYA0XOficTBa B bapeHieBoM
MODe, Ha yBe/IMYeHNe PUCKOB CTOIKHOBEHUSA CY/IOB,
VIHBIX aBapyil B JaHHOJ aKBaTOPUM, PUCKOB 3arpsis-
HEHJ MOPCKOII Cpefibl 3 MHbIX ICTOYHMKOB B pe-
ruoHe bapeniieBa Mops. B [Inane MO>XHO 65110 ObI
IpefyCMOTPETh IIO3TAIIHYIO IIPABOBYIO KBamduKa-
L0 AaHK/IaBa OTKPBITOTO MOPs, HOMTHOCTBIO OKPY-
skeHHOTO 200-MMJIBHBIMM 30HAMM HAILIMOHA/IbHON
ropucaukuyy Poccum n Hopserun, B KadecTse OX-
PaHsAeMOro MOPCKOIO pajioHa, a TaK)Ke HayajIbHbIe
POCCUIICKO-HOPBEXXCKIE Mepbl YIIpaBIeHN TaKUM
parionom. IlnaH B 1e/10M CIIOCOOCTBOBA OBI ITOBBI-
IIEHNI0 KayeCTBa IPUPOJOOXPAHHOIO YIIpaBJIeHM
Poccun n Hopserun bapennesbiM MopeM; HaLenu-
BaJI OBl U Ha TO, YTOOBI IIPYU YCTONYMBOM COXpaHe-
HUM KauyecTBa MOPCKOI1 Cpefibl, B TOM 4UC/Ie IyTeM
IEVICTBEHHOM peanusaluy MHCTUTYTa OTBETCTBEH-
HOCTYM TocyfapcTBa ¢uara (Ha MeXIYHapOLHO-
IPaBOBOM) U CYHOBIafieNiblla (Ha YaCTHOIIPAaBOBOM)
YPOBHAX 32 K&K CIy4Yail 3arpsA3HEHNA MOPCKOIA
cperbl, co3faBaTh Bce 6ojiee GraromnpusTHLIE Ipa-
BOBbI€ YCTIOBMA [/ XKM3HU MECTHBIX JKUTeNeil ap-
KTI4eckoro nobepexxns Poccun n Hopserun, B Tom
4uc/ie IOCPECTBOM HapallMBaHMA IPOM3BOJCTBA
MODENPOAYKTOB, MHBIX MaTepUalbHbIX LJEHHOCTEI,
OJIHOBPEMEHHO IOJEP>KMBasl IPOLYKTUBHOCTD CY-
IeCTBYIOIX apPKTUIECKMX SKOCUCTEM.
IIpenno>keHHble Bblllle HAYYHO-IIPABOBbIE MIEN K
Pa3BUTHIO IBYCTOPOHHETO COTpyAHMYecTBa Poccun
u Hopserun B 0671acTu IpupoO00XPaHHOrO YIIpaB-
nennsA bapeHleBbIM MOpPeM MOXXHO MIPUMEHUTD U K
MepaM 3alMUThl MOPCKOII CPefibl U €€ COXPaHEHMIO
B fpyrux 4actaAx CesepHoro JlefoBUTOro OKeaHa,
npexzie Bcero B Yykomckom mope u B bBepurnzosom
nponuee, HA OCHOBE POCCUIICKO-aMEPUKAHCKUX [IO-
ropopeHHocreit. B 2018 1. ObLIO, KaK U3BECTHO, pas-
paboOTaHO COBMECTHOE POCCHUIICKO-aMepPUKaHCKOe
IpeIoKeHNe TI0 YCTAHOBJIEHUIO PEKOMEHJIOBAH-
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HOJI CXEMBI JIBVDKEHMA CY[OB B bepHroBoM npomu-
Be; BIIOC/IE[CTBMI 3Ta CXeMa NopjepkaHa Mexpy-
HapOJHOI MOPCKOI1 opraHm3anmeil. IToT JOKYMeHT
C JUTMHHBIM Ha3BaHmeM («PeKOMeHIOBaHHAs cxeMa
IyTell JBVOKEHUs CYIOB M PaliOHOB IIOBBIIIEHHOI
OCTOPOXXHOCTU B bepuHrosoM Imposnyse ¥ Ha HOJ-
XOflax K HeMy») CTaJl IEpPBOIl IBYCTOPOHHEI Mepoii
pEeryImmpoBaHys CyHOXOACTBAa B IONAPHBIX BOJAX,
yrBepxxaeHHot VIMO B cooTBeTcTBUM CO CT. 41
Konsenumn 1982 r. (mpu Tom uto CIIIA He y4yacTBy-
I0T B 9TOJ1 KOHBeHImy). CiefyomuM II1aroM Moria
OBl cTaTh pa3paboTKa JIBYCTOPOHHETO POCCUIICKO-
aMepMKAHCKOTO CO2/IAUEHUS 0 KOMNTIEKCHOM NPUpo-
000XPAHHOM YNpABTeHUY NPUPOOONONL30BAHUEM 6
Yykomckom mope (/151 €ro 3aKIodeH s oOpaleHye
B VIMO He Tpebyercs). [IpuoskeHNsAMY K ZTaHHOMY
COIJIAIIEHNIO MOITIM OBl CTaTh: IIEPUOJUYECKN 00-
HOBJIAEMBIIl N/IAH KOMNIEKCHO20 NPUPOO0OXPAHHOZ0
ynpasnenuss npupooononvdosanuem 6 Hykomckom
Mope;  IBYCTOPOHHMII POCCUIICKO-aMepPUKAHCKUI
JIOKYMEHT O KOOPAMHMPOBAHHOM YCTAHOBJIEHUU
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THE SOUTHERN KURIL DEADLOCK:
EFFECTIVENESS V. PROTEST

INTRODUCTION. For 74 years, Russia and Japan
have both claimed legal title over the four Southern
Kuril Islands, paralysed by their controversy from
making a post-WWII peace treaty and realising the
full potential of their bilateral relations. This entire
time, the islands have been governed in all aspects of
their legal, political, and economic life, by the Russian
side. This entire time, Japan has made diplomatic pro-
tests contesting the legality of Russian jurisdiction.
With no international authority to determine which
of the countries prevails, one wonders if the effective
Russian control has not or should not have, by now,
overcome Japanese protests — almost the only tool in-
ternational law provides for states to prevent another’s
title.

MATERIALS AND METHODS. The international
legal principles and doctrines at play are the over-
arching notions of effectiveness and stability, govern-
ing the resolution of any territorial disputes, the re-
lated doctrines of prescription and acquiescence, and
the maxim ex injuria jus non oritur that aims to pre-
clude territorial change if it originates in illegality -
these are studied on the basis of contemporary works
on the international law of territory and the general
scientific methods of analysis, synthesis, description,
and deduction.

RESEARCH RESULTS. Effectiveness and stability
lie at the heart of territorial change. Their derivative
doctrines of prescription and acquiescence serve as
tools for legitimizing title of dubious origins through
long, peaceful and effective possession of territory ab-

Moscow Journal of International Law « 3 - 2019

sent protests from the former sovereign (and subject to
the self-determination of the territory’s inhabitants),
and, possibly, with the help of recognition by third
states. Whether the opposing notion of ex injuria jus
non oritur is an international legal principle remains
debatable. The international law, however, in the po-
litically sensitive matters of territory is too meek to
provide a definite answer to when these concepts clash
within the reality such as that of the Southern Kuril
dispute.

DISCUSSION AND CONCLUSIONS. In weighing
the Russian effective control over the islands against
Japan's demands that the territories be returned to Ja-
pan, the key question is: does effective possession over-
ride protests, given the duration and quality of such
effectiveness and such protests? It is argued here that
such an answer would benefit the aim of stability
sought by the international law and that in the situa-
tion at hand it should be a carefully qualified, but em-
phatic yes.

KEYWORDS: Kuril Islands, territorial disputes,
Russo-Japanese relations, international law of terri-
tory, effectiveness, prescription, acquiescence, diplo-
matic protest, ex injuria jus non oritut, recognition
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IOXKHO-KYPUJIbCKUIN TYMUK:

DOOEKTUBHOCTDb U

BBEJOEHWE. Bom yse 74 200a Poccus u Anonus
3AA6/IA10M NPABOGble NPUMAZAHUSL HA MUY HAO0
uemvlpoMA  1cHoIMU  Kypunvckumu  ocmposamil.
Omu pasuoenacus He 0arm 08ym 2ocydapcmeam
3AKTIOUUMb MUPHDBLLL 002060p No umozam Bmopoii
MUPOBOTL 60TiHbL U PeANU308aMb NONHBLL NOMEHUU-
an ux 08ycmopoHHUx omHoueHuil. B meuenue cezo
31020 Nepuooa 0Cmposa 60 6cex NPAGOBbIX, NOU-
MU4ecKUX U IKOHOMUHECKUX ACNeKMAX UX HUSHU
KOHMPONUPOBAUCL POCCUTICKOTE CIOPOHOL, 10204
Kak AnoHus 3asA614na OUNIOMAamu4ecKue npome-
CMbl, 0CNAPUBAS 3AKOHHOCb POCCULICKOU HOPUCOUK-
yuu. B mexoyHapooHom npase Hem opeana, KOmo-
polii 6bl MOz Onpedenumoy, KaKas U3 CMopoH Npasa.
Amo 3acmaensgem 3a0a6amvcs 60NPOCOM: NPeooo-
J1e71 IU WU O07IHeH /iU Obll NPpeodosiemy POCCUTICKUTE
apekmusHbIL KOHMPONL K HACHOAULEMY BPeMeHU
ANOHCKUE NPOMeCHbl, NPAKIMUYECKU eOUHCIBeH-
HbL  UHCMPYMeEHM, KOMOpblli  Men0yHapoOHoe
npaso npedycmampueaem 07 NPensmcmeosaHus
popmuposaruto mumyna opyzo2o eocyoapcmea?

MATEPHAJIBI M METO[BbI. IIpumerumvivu
MeNOYHAPOOHO-NPABOBLIMU NPUHUUNAMU U OOK-
mpuHamu A6nAI0Mcs 6a306vle NOHAMUS IPPek-
MUBHOCMU U CMAOUILHOCU, KOMOopble pezynu-
pytom  paspeuieHue MepPUMOPUATIDHBIX CHOPOS,
CBA3AHHbIE C HUMU OOKMPUHDL NPUOOPemamenbckoi
0aBHOCMU U MONYANUE020 NPUSHAHUSA, 4 MAK#e
MAKCUMA ex injuria jus non oritut, HanpasneHHas Ha
UCKTIIOUeHUe MepPUMOPUATIbHOIX USMeHeHU, ecriu
OHU OCHOBAHBL HA HApyuwieHul. Bce amu npunyuno
U OOKMPUHDBL UCCTIE0YIOMCSA HA OCHOBE COBPEMEHHDLX
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pabom no mexnoyHaApoOHO-NPABosomy pezynuposa-
HUI0 Meppumopuu ¢ npumeHeHuem 0OULeHAYUHbIX
Merno0os aHanu3a, CUHMmMe3d, ONUCAHUS U 0eOYKUULL.
PE3Y/IIBTATBI MICCIEJOBAHUA. S¢ppex-
MUBHOCMY U CMAOUTLHOCMYb 7IeHAm 6 OCHO6e
meppumopuanvhvlx — usmeneHuti.  IIpouzsooHvie
oM HUx OOKMPUHbL Npuobpemamenvckot 0asHo-
CMU U MOTYAIUB020 NPUSHAHUS CTLYHAM UHCIPY-
MeHmMaMu necumumayu npasosozo Mumyna co-
MHUMENIbHO20 NPOUCXONOEHUS Uepe3 ONUMmenvHoe,
MupHoe u apdexmusroe 6naderue meppumopueri
8 OMCYymCcmeue NPomecmos co CropoHvl Obleuie2o
cysepeHa (a makxe ¢ y4emom camoonpeoeneHus
NPONUBAIOULUX HA MEPPUIMOPUL TIUL) U, BOZMOHCHO,
C NOMOULBLI0 NPUSHAHUS HOB020 HNONONEHUS mpe-
moumu 2ocyoapcmeamu. Ocmaemcs HepeuieHHbIM
80MPOC O MOM, ABNIAMCA U NPOMUEOCHIOAULAS
MAKUM USMEHEHUAM KOHUENUUL ex injuria jus non
oritur NPUHUUNOM MeHO0yHApPoOHo20 npasa. Bme-
cme ¢ mem NPUXOOUMCS 3aKTIOUUMb, YO MeHOY-
HApOOHOe NPaso 6 NOAUMUUYECKU UYECHIBUMEb-
HbIX B0MPOCAX MEPPUMOPUL OCACTCA CTUULKOM
HeonpeoeneHHbIM, 4MobbL 0amv vemkuii omeem 6
CUMYauusx, K020a pasHvle KOHUENUUU cmanrKkuea-
HOMCS 8 PeanbHOCMU, KAk 6 cnope o 1oxcHbix Kypuso-
CKUX OCPOBAX.

OBbCY KIEHWME U BBIBOJDI. IIpu ouenke poc-
cuticko2o apexmueHoz0 KOHMPOJS HAO OCPOBaA-
MU 6 KOHmMeKCme ANOHCKUX mpebosaHull 6epHymb
amu meppumopuu AnoHuu Kno4esoil 60npoc co-
crmoum 6 mom, npesocxooum nu no eecy aPgex-
MUBHDIT KOHMPOTb NPOMECHbl, YUUMbI6as ONu-
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MenbHOCMb U KA4ecmeo mMaxkux PdexkmueHblx
KOHMPOJIA U npomecmos. B cmamve nposooumcs
MbICTIb 0 MOM, U0 OMEen HA IO 80NPOC NOCTLY-
HUT Obl Yeu cradurvHOCMuU, KOmopyro npecruedy-
em mexio0yHapooHoe npaso, U 4mo 6 paccmampuea-
emoti cumyayuu smom omeem 007xeH 6bimy (npu
YCT08UL €20 OCTNOPOHCHOL POPMYTUPOBK L) NOTIONU-
MebHbIM.

K/IIOYEBBIE CJIOBA: Kypunvckue ocmposa,
meppumopuanvHovle cnopul, POCCULICKO-ANOHCKUE

1. Introduction

he Southern Kuril Islands controversy be-

tween Russia and Japan is a long story of

vague or controversial historical records, dis-
regard for the indigenous population, treaties and
statements, settlement and resettlement, and a host
of legal, economic, political, strategic and other nu-
ances enough to make anyone’s head reel. These are
a proper subject of other studies; we, however, will
focus on the now of the Southern Kurils viewed
through the lens of the international law.

The effective, that is, actual and persisting situa-
tion for 74 years has been that of a deadlock [Strelt-
sov 2016]. After the Soviet troops occupied the is-
lands of Iturup, Kunashir, Shikotan and a group of
islets called Habomai in 1945, these territories have
existed in the state of international legal uncertainty.
Russia has secured, including by military and legisla-
tive means, control over the islands to the exclusion
of other nations, while Japan has been, starting from
1949 (when the central Japanese Government issued
its first resolution denouncing the Yalta Agreements
[Streltsov 2017:198-199]), making protests against
the consolidation of the former’ legal title over what
it deems her “inherent” “Northern Territories”. There
have been times of mutual willingness to resolve
the problem (driven largely by the USSR’s need for

economic and other assistance), culminating in the

OMHOUEHUST, MePPUMOPUS 6 MeHOYHAPOOHOM Npa-
8e, apdexmusrocmy, npuobpemamenvckas 0as-
HOCMb, MONHANUB0e Co2acue, OUNIOMAMUYecKuil
npomecm, ex injuria jus non oritur, npusHaxue

I ODUTUPOBAHMSA: Heseposa E.B. 2019.
FOxHO-Kypunbckmit  Tynuk: 9¢deKTMBHOCTD 1
HPOTECTBL. — MOCKOBCKULL HYPHAT MeHOYHAPOOHO-
2o npasa. Ne 3. C. 47-58.

DOI: 10.24833/0869-0049-2019-3-47-58

1956 Joint Soviet-Japanese Declaration, ratified and
therefore a treaty in all but name, where the USSR
promised to transfer two smaller islands (Shikotan
and Habomai, i.e. 7% of the South Kurils) to Japan
after the two states conclude a formal peace treaty’.
There have been times of coldness, the Soviet party
refusing to even admit the existence of a territorial
problem, trying, as it were, to ‘will’ it away. And, fi-
nally, there have been numerous joint statements and
action plans announcing the parties’ resolve to put an
end to the controversy and enter an era of untainted
peace with each other.

It is hard, however, to see any real development
in this territorial conundrum. The result of the most
recent optimistic negotiations at three levels - Rus-
sian President and Japanese Prime Minister; “2+2”
talks between the heads of foreign and defence min-
istries; and discussions between their deputies - in
January to April and then June 2019, squarely fall
into the usual pattern: Russia is adamant on not
abandoning its de facto sovereignty, and Japan, its
call to return these territories to Japan's jurisdiction.
Both countries have voiced an aspiration for a peace
treaty based on the 1956 Joint Declaration?, albeit
interpreted difterently. The economic cooperation -
joint development of the islands and their rich fisher-
ies, though a lucrative and reasonable idea, is stalled
by the dispute and, as yet, is planned, as the Russian
Foreign Minister admits®, in by far not the most am-

' Deklaratsii, zayavleniya i kommyunike Sovetskogo pravitel'stva s pravitel'stvami inostrannykh gosudarstv 1954-1957 gg.
[Declarations, statements and communiqués of the Soviet Government with the Governments of Foreign States for 1954—

1957]. Moscow: Gospolitizdat Publ. 1957. P. 313-316. (In Russ.).

2 Press statements following talks with Prime Minister of Japan Shinzo Abe. January 22, 2019. URL: http://en.kremlin.ru/

events/president/news/59714 (accessed date: 11.06.2019).

* Russia’s sovereignty over Kuril Islands not negotiable, says Lavrov. — TASS. January 22, 2019. URL: https://tass.com/poli-

tics/1039800 (accessed date: 11.06.2019).
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bitious five areas: aquaculture, greenhouses, tourism,
wind energy, and waste recycling (although scholars
argue that economic cooperation and investment
are potentially the most successful avenue for paci-
fying any tensions in the Russian-Japanese relations
[Streltsov 2016:94].

Thus, the reality remains unchanged. The object
of this article, then, is to see if and how the legally rel-
evant facts of this reality - the existence of decades-
long effective control over protests —affect the legal
title over the Southern Kuril Islands. We will discuss
the principle of effectiveness that permeates the in-
ternational law of territory, its derivative doctrines
of prescription and acquiescence, recognition, and
the often-advanced maxim ex injuria jus non oritur,
meaning that, however effective an unlawful situa-
tion, it cannot solidify into title.

The following discussion rests on a number of as-
sumptions.

First, regarding the proper context for this exer-
cise. The legal arguments by both the Russian and
Japanese sides span across centuries, from the first
17th century attempts to venture into that hostile
corner of the globe, followed by the treaties of Shi-
moda (1855) and Saint-Petersburg (1875), purport-
edly relevant for establishing the scope of the term
“Kuril Islands” in the 1951 San Francisco Peace Trea-
ty. Yet, we will concentrate on the modern-day facts
and law, beginning in August - September 1945,
when the Soviet troops secured control over the is-
lands. Although it can be argued that the countdown
for the new international legal status of those territo-
ries did not emerge until 1951 with the San Francisco
Peace Treaty and its Art. 2(c),* what concerns us is
the effective — that is, physical - change of control.
The first Japanese protests, albeit on the regional level
of the prefecture of Hokkaido, were reported in 1946
[Stephan 1974:198; Williams 2003:27], that is, also
before 1951.

We will also eschew the arguments [Biriukov
2014:667-668] related to the validity of the 1945
Yalta Agreements. It is impossible to fully isolate any

discussion of the Southern Kurils from the wartime
and post-war international legal instruments, but
for the sake of focus on the title-creating power of
effectivités (acts for the effective administration and
occupation of land) and on whether it is swerved by
protests, we will try, as much as possible, to do that.
The relevant scenario, therefore, is close to Japan’s
contentions that the 1945 Yalta Agreements, con-
taining an unqualified promise to hand the Kuril Is-
lands to the USSR in exchange for its joining the war
against Japan and therefore relied upon by Russia in
support of its title, fail as a valid treaty?, thus leaving
a legal vacuum with respect to the islands. The 1951
San Francisco Peace Treaty did not expressly nomi-
nate a “successor” of title to the Kuril Islands after
mandating that Japan give them up, and, further, in
its Art. 25, stated that non-parties to the Treaty (and
the USSR, a de facto Allied Power, pulled out of the
negotiations) could not derive rights from it”. The
islands were thus legally relinquished by Japan, be-
came terra nullius, and were taken over by the USSR.
Japan therefore claims that the territories were un-
lawfully occupied and annexed by the USSR. Leaving
aside an analysis of the concepts of just war (bellum
justum) and annexation, we will confine ourselves to
saying that from 1945, the taking of land by armed
force has been prohibited by international law [Jen-
nings 1963:53-54]. It is then a question of whether,
in spite of illegality, a title could still form given the
longevity and effectiveness of occupation.

Finally, but nonetheless importantly, we assume
that the Southern Kuril Islands controversy is a le-
gal dispute, since it is “a disagreement on a point of
law or fact™ and, unlike a political dispute, it involves
claims made by reference to the existing interna-
tional law [Kelsen 1952:373-374, 382-383; Gavrilov
2016:304].

2. Exposition of Law

Although the international law of territory is a
rather reticent area of law (due to considerations of

4 San Francisco Peace Treaty 1951. Art. 2(c). URL: https://treaties.un.org/doc/publication/unts/volume%20136/volume-

136-i-1832-english.pdf (accessed date: 11.06.2019).

> Agreement Relating to Prisoners of War and Civilians Liberated by Forces Operating under Soviet Command and Forces
Operating under United States of America Command dated February 11, 1945. Washington, DC: Government Printing Office.
1950. URL: http://avalon.law.yale.edu/wwii/yalta.asp (accessed date: 11.06.2019).

¢ Joint Compendium of Documents on the History of Territorial Issue between Japan and Russia, Preface. — Ministry of
Foreign Affairs of Japan. https://www.mofa.go.jp/region/europe/russia/territory/edition92/preface.html| (accessed date:

11.06.2019).

7 San Francisco Peace Treaty 1951. Article 25. URL: https://treaties.un.org/doc/publication/unts/volume%20136/volume-

136-i-1832-english.pdf (accessed date: 11.06.2019).

8 Mavrommatis Palestine Concessions. Judgment No. 2. - PC.I.J. Series A. 1924.No. 2. P. 11.
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stability discussed below), there have been chang-
es, and the doctrine of intertemporal law [Jennings
1963:28; Schwarzenberger 1957:309; Elias 1980:286]
articulated famously in the Island of Palmas award’
would require us to apply the post-1945 interna-
tional law as contemporary to the period of Russian-
Japanese relations discussed.

Whether there should be a cut-oft date not only for
the law, but also for the facts we can review without
according an unjust advantage to either party'’, is the
matter of the doctrine of critical date. Featured in the
Island of Palmas, Eastern Greenland and Minquiers
and Ecrehos cases, critical date requires the adjudica-
tor to confine itself to evidence of title pre-dating the
time when the dispute “crystallized”"!. Although the
parties are silent on their preferred critical dates and
several workable dates have been suggested by doc-
trine [Lee 2001:11], as we are focusing on a situation
where effective control and protests have not ceased,
fixing a critical date would be counterproductive.

Turning now, at last, to the core notions men-
tioned above, that is, stability (or quieta non movere)
and effectiveness (or effective control). One might not
find them in the textbook “rules” that govern territo-
rial change, but they are the backbone of this system
[Jennings 1963:70; Kelsen 1952:213], underlying all
modes of acquisition of territory (save for cession
and accretion) [Title to Territory... 2005:xxix; Shaw
1982:81-82]) and explaining why, for example, a
change brought upon by conquest and disrupting the
existing state of affairs, is frowned upon, or why ef-
fective occupation overrides inchoate titles based on
discovery and symbolic acts.

Stability (that encompasses the principles of invi-
olability of boundaries and territorial integrity [Shaw
1982, 81]) was aptly described as early as by the PCI]
in its 1909 Grisbadarna case [Kaikobad 1985:119]:
“.. it is a well-established principle of the law of na-
tions that the state of things that actually exists and
had existed for a long time should be changed as little
as possible”; and was further confirmed in the East-
ern Greenland and Temple cases'.

Effectiveness conveys the idea that only effective
control, that is, real possession and administration
of a territory, secures the corpus of title and that the
claim of the effective peaceful occupant takes prior-
ity [Title to Territory... 2005:xiv; Schwarzenberger
1957:324; Elias 1980:292]). It is important that both
the spatial and temporal aspects of effectiveness are
relative. Thus, an inhabited territory will require
more effective control than uninhabited land contig-
uous with the mainland, as confirmed in the Island of
Palmas®, British Guiana [Sharma 1997:56-58], and
El Salvador v. Honduras [Sharma 1997:55-57] cases.
As to the temporal aspect, effectiveness is a more
stringent test in case of creation of title than where
the state already has title and needs to merely main-
tain it."

Based on effectiveness is, among other modes
of acquiring sovereignty, the principle of acquisi-
tive prescription (covering the notions of immemo-
rial possession and usucapio) that rests on lasting
actual and uninterrupted possession of a territory
already belonging to another state [Jennings 1963:6-
7, 20, 21-23; Title to Territory... 2005:xiv; Sharma
1997:107-119; Johnson 1951:332, 334-335; Munk-
man 1973:103, 337-338, 339; Kelsen 1952:214; Vy-
legzhanin, Sokolova 2014:37-58]. According to
scholars, the gradual passing of title to another state,
where the original sovereign is indifferent or takes no
action, corresponds to the aims of stability: see the
Island of Palmas, Eastern Greenland, Alaska Bound-
ary, Grisbadarna and Chamizal cases [Johnson
1951:333-334, 336; Sharma 1997:107-108, 113]. Ef-
fective control thus “cures” the defects of title subject
to absence of protest on the part of the former sov-
ereign, implying its consent to or a lack of interest in
the new situation [Johnson 1951:350]). It should be
noted, however, that, although there is no one opin-
ion on which defects are thus curable and which are
not, it is widely believed that breaches of jus cogens
rules (such as the prohibition of force), are incurable.

Prescription requires open, peaceful and unin-
terrupted possession [Kozlowski 2010:76-77] for

° Island of Palmas Case (or Miangas). United States v. Netherlands. Award. 1928. — Reports of International Arbitral Awards.

2006. Vol. II. P. 845-846.

% The Minquiers and Ecrehos case. France v. UK. - [.C.J. Pleadings. 1953.Vol. Il. P. 62, 68-69.

" Island of Palmas Case (or Miangas). United States v. Netherlands. Award. 1928. — Reports of International Arbitral Awards.
2006. Vol. II. P. 845; Legal Status of Eastern Greenland. Denmark v. Norway. Judgment. — PC.I.J. Series A/B. 1933. No. 53. P. 45.
12 Legal Status of Eastern Greenland. Denmark v. Norway. Judgment. - PC.I.J. Series A/B. 1933. No. 53. P. 22; Case Concerning
the Temple of Preah Vihear. Cambodia v. Thailand. Merits. 1962. P. 6. URL: https://www.icj-cij.org/files/case-related/45/045-
19620615-JUD-01-00-EN.pdf (accessed date: 11.06.2019).

3 Island of Palmas Case (or Miangas). United States v. Netherlands. Award. 1928. — Reports of International Arbitral Awards.
2006. Vol. II. P.840.

% |bid. P. 845-846.
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a long, though undefined period of time, with the
former sovereign making no protests or acquiescing
to such possession [Munkman 1973:106; Schwarzen-
berger 1957:322; Johnson 1951:340]". It is therefore
“a surrogate term for some general judgment of the
international community that the new situation is
peaceful and in accordance with international order,
despite its origins in unlawful conduct” [Crawford
2007:704]. The possession can manifest in acts of au-
thority aimed at administering the territory as an in-
tegral part of the occupying state, effective settlement
and development of the land, defence, taxation, etc.
The time needed for the title to consolidate
through prescription is undefined. Scholars note
that there is no use in fixing the exact time [Jennings
1963:21; Klimenko 1982:165], if only to avoid unjust
formalism. They do, however, offer some guidance:
Grotius suggested a century (three generations of
men), E. de Vattel suggested setting a term by treaty
or custom, and L. Oppenheim elusively proffered a
term allowing a belief to form that the new situa-
tion corresponds to the international order [Johnson
1951:336-337, 340, 347; MacGibbon 1956:166-167).
The term in the Island of Palmas was 200 years; in
Alaska Boundary, 60 years; and the Treaty of Arbitra-
tion between Great Britain and the US in the Ven-
ezuela Boundary dispute provided for the term of 50
years [Klimenko 1982:163-165]. The prevailing view
is that the term depends on “the intensity with which
the claim is manifested; on the publicity surround-
ing its promulgation or enforcement; on the nature
of the right claimed; on the position and condition
of the territory affected; and so on” [MacGibbon
1956:164-165; Title to Territory... 2005:xix]¢.
Acquiescence to the new title takes place where
circumstances require protest, but none is made, or it
is made too late [Title to Territory... 2005:xxv; Mac-
Gibbon 1956:143, 182]. The doctrine of acquiescence
is effectiveness at work, where, as is often seen, facts
are ahead of the international law, which does not
imbue a particular situation with legality or illegal-
ity, and legality depends on the extent to which the
situation is perceived as lawful. It is therefore a pre-
condition of prescription that applies to titles that are
“either originally invalid or whose original validity it

is impossible to prove” [Johnson 1951:332; Title to
Territory... 2005:xix].

In spite of the deceptive air of passivity, acqui-
escence requires rigorous proof, since at times the
lack of protest will be due to factors such as unrest
or armed conflict, rather than the lack of the former
sovereign’s interest. Thus, if the original sovereign
“keeps its claim alive by protest, or the bringing of an
action, there will not be that undisturbed or ‘peace-
able’ possession” which constitutes prescription [Jen-
nings 1963:23]. It is also argued that to require states
to constantly protest against claims would contradict
stability in international relations, thus acquiescence
is to be construed restrictively and should cover only
those matters where proof of acquiescence indeed
exists [MacGibbon 1956:169-171, 175, 183]. Absent
such proof, silence does not amount to acquiescence
[Munkman 1973:79; Schwarzenberger 1957:321;
Kaikobad 1985:126].

To constitute acquiescence, conduct must be of-
ficial and originating from the state’s competent au-
thorities, and must clearly demonstrate a change of
their attitude [Munkman 1973:46-47]. Thus, the
Rahn of Kutch arbitrators took account of adminis-
trative reports, newspaper publications, Indian maps
and proof of attempts to collect grazing fees (as evi-
dence for India), statements of British authorities,
proof of efforts to maintain public order, and regis-
trations of births, deaths and pandemics (as evidence
for Pakistan), ultimately dividing the territory at
issue into the respective Indian and Pakistani parts
[MacGibbon 1956:160; Untawale 1974:827-829]. In
the Certain Frontiers Dispute, the IC]J, faced with the
issue of whether Belgium acquiesced in the putative
Dutch sovereignty, looked, i.a., at the maps, surveys
and registers that included those lands into Belgian
territory, and found that the opposing acts of the
Netherlands were insufficient to overcome the pre-
sumption that Belgium retained its title'”

Also akin to prescription is the theory of histori-
cal consolidation of title suggested to encompass all
considerations relevant to the historical process of
accumulation of evidence of title. It has appeared in
practice (the 1875 Delagoa Bay arbitration, the 1904
Guiana Boundary case, the 1909 Grisbadarna case,

> See Island of Palmas Case (or Miangas). United States v. Netherlands. Award. 1928. — Reports of International Arbitral
Awards. 2006. Vol. II. P. 839; The Chamizal Case. Mexico v. United States. 1911. - Reports of International Arbitral Awards. 2006.

Vol. XI. P328-329.

16 See also Kasikili/Sedudu Island Botswana v. Namibia. Judgment. — I.C.J. Reports. 1999. P. 1045, p. 1101 et seq.
7 Case concerning sovereignty over certain frontier land. Judgment of 20 June 1959. - I.C.J. Reports. 1959. P. 209, 227-229.
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the 1928 Island of Palmas case, the 1933 Honduras
borders arbitration, the 1991 Chamizal arbitration'®
and others) [Johnson 1951:340-341]. The doc-
trine is praised by some as a flexible and conveni-
ent tool that allows one to avoid the fragmentation
of the process of formation of title into the artificial
“modes” of acquisition of territory and to embrace all
relevant factors [Jennings 1963:23-28], and believed
to be superfluous by others [Munkman 1973:94, 103.
Kozlowski 2010:90-91; Sharma 1997:173-180]. For
our purposes, it is a tool that we certainly will use
in looking at the big picture of the Southern Kurils
reality, but it does not bring anything new into the
analysis.

Recognition is often mentioned as a tool for per-
petuating debatable territorial change on the logic
that the international community can create lawful-
ness. This time, we are talking about recognition by
third states, which, being political in nature, is admit-
tedly not a condition for or decisive proof of consoli-
dation of new title (and is not even conclusive upon
the recognising state [Cheng 2006:189]), but can
nonetheless evidence that the new state can no long-
er be uprooted without disrupting peace [Jennings
1963:38]. Since third states may be more objective,
as observers of a territorial controversy [Schwarzen-
berger 1957:311] (although they too can have eco-
nomic, political and other stakes in the game), their
endorsement can be valuable for the contending
states or “could validate an uncertain or dubious
claim to territory or could prevent effective control
from hardening into title, particularly when the UN
adopts a stand” [Title to Territory... 2005:xxvi]. Rec-
ognition can create an estoppel for the recognising
state [Schwarzenberger 1957:316], while non-recog-
nition is at times a formidable weapon in blocking
the legitimation of otherwise effective claims.

Now, we have seen the instruments for trans-
forming effective change into reality, but what about
the means for withstanding unwanted change? As
the state that has lost effective control over territory
cannot, sometimes legally and at other times physi-
cally, use force to reclaim it, the only instrument the

international law can offer it outside adjudication
(also not always possible or feasible) is the diplomatic
protest. Protests are an almost “instinctive defence
mechanism” [MacGibbon 1956:171; Schwarzenberg-
er 1957:310] in interstate relations, used to prevent
another’s claims of acquiescence and prescription,
draw the international community’s attention to the
situation and invite its reaction or delay consolida-
tion of another’s title [Johnson 1951:346; Kozlowski
2010:75-76; Barsegov 1958:111]. Back in 1911, in
the Chamizal award, it was recognised that peaceful
diplomatic protest (although the commission voiced
a hope for a more effective mechanism to be devel-
oped in the future) can preclude title by prescription
[Johnson 1951:341]%. Scholars also indicate that
written protests are preferable to spoken ones [Kli-
menko 1982:174-177].

The presumption in favour of title based on ef-
fective occupation is strong and, according to schol-
ars, can be overcome by unequivocal evidence only
[MacGibbon 1956:158]. By that token, protests can-
not continue forever [Jonhson:341 fn. 5, 346; Mac-
Gibbon 1956:167; Klimenko 1982:177, 121], and
states must aspire to settle the territorial dispute
via one of the mechanisms offered by Art. 33 of the
UN Charter, such as approaching the IC] [Gavrilov
2016:304] or the UN Security Council [Schwarzen-
berger 1957:322-323; Kaikobad 1985:137-138;
Klimenko 1982:174-175; Johnson 1951:341-342].
D.H.N. Johnson goes as far as suggesting that fail-
ure to do so must entail acquiescence even if “paper”
protests continue, opposed by B.M. Klimenko who
believes this development to be not only unrealistic
(since such measures can be impossible, too expen-
sive or otherwise unfeasible for states), but also “once
and for all” denounced by the international law inso-
far as effective titles based on unlawful force are con-
cerned. It would appear to us, however, that if no ac-
tion more robust than mere protest is taken by a state
because it feels that it has low chances of success in
court, its effective rival should be eventually deemed
to have consolidated its title. Alas, so far there is
no tool for establishing that outside of court, the

'8 Award of the President of the French Republic on the Claims of Great Britain and Portugal to Certain Territories Formerly
Belonging to the Kings Tembe and Mapoota, on the Eastern Coast of Africa, Including the Islands of Inyack and Elephant
(Delagoa Bay or Lorenzo Marques). Decision of 24 July 1875. — Reports of International Arbitral Awards. 2006. Vol. XXVIII.
P. 160-161;The Guiana Boundary Case. Brazil v. Great Britain. — Reports of International Arbitral Awards. 1904.Vol. XI. P. 21-22;
The Grisbadarna Case. Norway v. Sweden. Award of the Tribunal. 1909. P. 6. URL: http://www.worldcourts.com/pca/eng/
decisions/1909.10.23_Norway_v_Sweden.pdf (accessed date: 18.06.2019); Island of Palmas Case (or Miangas). United States
v. Netherlands. Award. 1928. - Reports of International Arbitral Awards. 2006. Vol. Il. P. 839; Honduras borders. Guatemala v.
Honduras. 1933. - Reports of International Arbitral Awards. 2006. Vol. Il. P. 1307-1366; The Chamizal Case. Mexico v. United
States. 1911. - Reports of International Arbitral Awards. 2006. Vol. XI. P. 309-347.

1% See The Chamizal Case. Mexico v. United States. 1911. — Reports of International Arbitral Awards. 2006. Vol. XI. P. 329.
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competent UN body or recognition by third states,
and protest remains the only and somewhat viable
instrument for blocking another’ title (we will not
discuss reservations expressly leaving the territorial
issue open between states in treaties [Vylegzhanin,
Neverova 2016:43-45, 56], since they are essentially
written protest, or the excusable ignorance defence,
since in the dispute under our scrutiny Japan is, obvi-
ously, aware of Russia’s claims).

An issue we have announced at the start and
touched upon is how much unlawfulness is trumped
by effective control and its avatars prescription and
acquiescence. After all, acquisition of territory by
force (conquest) is unacceptable in the post-1945
world order; it is undeniably prohibited (Art. 2(4),
UN Charter). A breach of that peremptory prohibi-
tion precludes title: ex injuria jus non oritur, that is,
a wrong does not create a right [Jennings 1963:56].
The inevitable difficulty, however, is that life does
not always follow theory. What, then, to think of the
situation where force was applied to secure territory,
and the occupant would not budge? Some authors
have had to conclude that “the principle... does not,
or not without important exception, apply in in-
ternational law” and that it is “a political postulate”
[Kelsen 1952:215-216, 264, 363, 422-423; Cheng
2006:187]. Others try to accommodate it through
affirmative recognition, including on the part of the
supplanted state: the title would thus form by way of
consolidation [Jennings 1963:61-64, 67]. It would
seem that this position was supported by Sir G. Fitz-
maurice and H. Lauterpacht - subject to recognition,
not of the legality of force, but of the irreversibility of
change, since “peace is a paramount consideration”
(see discussion in [Jennings 1963:58-59; Lauter-
pacht:429-430]). It is debatable if such recognition,
especially collective, can be realistically anticipated
given the extensive arguments in favour of the so-
called Stimson doctrine mandating non-recogni-
tion of aggressive conduct [Jennings 1963:57-58;
Langer:95-122].

Finally, one must not ignore the important de-
velopment of the international law of territory that
falls under the notion of self-determination: territory
is no longer an area on the map, free to be disposed
of by its sovereign as it likes; the focus now is (or at
least should be) on the people inhabiting it and their
rights to have a say in the destiny of their homeland,
recognised by the ICJ in its Advisory Opinion on
Western Sahara. This principle is jus cogens [Shaw
1997:479; Sharma 1997:8-9] and creates an obliga-

tion erga omnes®; it is argued that it is now a sine
qua non of any transfer of title to inhabited territory,
that has replaced the doctrine of debellatio (post-war
settlement between the victor and the vanquished)
making the will of the people the only means of le-
gitimizing post-war change.

Once again, all is well in theory, but self-deter-
mination remains a mostly unenforceable (outside
of the context of decolonization) and vague con-
cept practice-wise. In the litigations and arbitrations
referred to above, courts and tribunals did not ex-
pressly look into how their decision would affect the
people of the respective territories; according to J.
Crawford, “traditional rules for territorial disputes...
are largely based on the political history of a territory
rather than on the democratically expressed wishes
of its inhabitants” [Crawford 2014:381-382]. This
can also, perhaps, be explained by the prevalence of
decisions aimed at confirming title with the effective
state, that is, one whose people are living in the ter-
ritory, so as to preserve the existing state of affairs;
therefore, no contradiction arises. Outside of adju-
dication, self-determination should ideally be com-
plied with via a mechanism allowing the people to
express their opinion on the change of title such as a
plebiscite or referendum. It is likely that a cession of
territory in breach of the principle would be voida-
ble, if not ab initio invalid, on top of being potentially
disruptive of the peace and security in the territory
in question, the respective region or even the world
at large.

3. The Southern Kuril Dispute

Let us now weigh the relevant evidence of Russia’s
and Japanss title to the Southern Kurils for 1945-2019
against the background of applicable international
legal theories. It should be recalled that Russia would
have a heavier burden, since its task is to prove crea-
tion of title, while Japan’s job would be to react ac-
tively enough so as not to lose it.

Soviet and then Russian administration of the
Southern Kuril Islands began on 20 September 1945,
when the islands were declared Soviet territory, fol-
lowed by the arrival of the first Soviet settlers in a
month and a change of currency in March 1946; on
2 January 1947, the Sakhalin Region (oblast) was cre-
ated, incorporating the islands, and on 25 February
1947, the USSR Constitution was amended to include
them into state territory [Stephan 1974:168-169].
By the 1970s, the population of the regional centre,

20 East Timor. Portugal v. Australia. Judgment. - .C.J. Reports. 1995. P. 90. Para. 29.
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Yushno-Kurilsk (on Kunashir) was 3,900 people; of
Kurilsk (on Iturup), 1,600, not to mention seasonal
workers; there were frontier guard outposts on Ku-
nashir, Shikotan and the Habomai, and the islands
of Iturup and Kunashir hosted (albeit not very pop-
ulous) military units, air and naval bases. The eco-
nomic development of the islands followed the 1946
recommendations issued by a commission from
Vladivostok that had assessed their potential, with
a focus on fisheries. As of the 1970s, a large salm-
on hatchery operated on Iturup, and crab canneries
were built on Shikotan. During that period, Kuna-
shir and Iturup also had running sulphur mines.
The infrastructure was poor; that notwithstanding, a
geothermal plant was erected on Kunashir [Stephan
1974:171-194]. One could say that the islands suf-
fered from neglect after the dissolution of the Soviet
Union, though there is no evidence of resumption of
Japanese control at that time.

A new page for the islands was turned in the re-
cent decades, with more subsidies being allocated to
that part of the country. The Southern Kuril Islands
administratively make part of the Sakhalin Region
under Law of the Sakhalin Region No. 25-30 dated
23 March 2011 “On the Administrative and Territo-
rial Structure of the Sakhalin Region”, and the Sakha-
lin Region authorities are collecting the relevant tax-
es and duties in these territories. Apart from military
and naval facilities, there is an airport, a passenger
and freight facility and other infrastructure either
built and requiring maintenance or improvement,
or planned in the Southern Kuril Islands for over
16,000 people living in the three larger islands of the
group (no civilians reside in the Habomai) according
to the comprehensive Federal Target Programme for

the Social and Economic Development of the Kuril
Islands for 2016-2015, approved by the Resolution
of the federal Russian Government”. It can be said
that the Southern Kuril Islands are now getting much
more attention than ever before under Russian juris-
diction. In all aspects of life, they are being adminis-
tered with no distinction from other Russian regions.
Moreover, the public support of Russia’s sovereignty
is strong both among the islanders (96% of respond-
ents in 2019 were against handing the islands over
to Japan)* and the wider Russian public (78% of re-
spondents opposed the transfer in an independent
2016 survey)®. The reproach for neglect is thus not
as relevant as it had been, although one could still say
that the government could do more for the islands
and the islanders and that the position where no of-
ficial statements lobbying for recognitions of Russian
title (that would be declared world-wide, rather than
to the target Russian population and in response to
Japan’s protests) are being made, and the attitude of
why advocate for a truism (that sovereignty is with
Russia), are not unproblematic.

Unable to exercise any real administration over
the Islands (all Japanese inhabitants were ousted from
the territories after the USSR established control,
and they are allowed to visit their ancestors’ graves
only on a special visa-free arrangement [Williams
2003:110-113]), Japan has busied itself with protests
against Russia’s “annexation” of the “Northern Ter-
ritories”. These take the form of diplomatic protests
against Russia’s effectivités in the islands (e.g., against
visits of Russian officials, Russian military drills or
plans to lay cables to the islands)*, speeches in the
Japanese Diet”, posting Japan’s position in English
on the “Northern Territories Issue” on the website
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21 Federal'naya tselevaya programma “Sotsial'no-ekonomicheskoe razvitie Kuril'skikh ostrovov (Sakhalinskaya oblast’)
na 2016-2025 gody” [Federal Target Programme for the Social and Economic Development of the Kuril Islands (Sakhalin
Region) for 2016-2015]. (In Russ.). URL: https://minvr.ru/activity/gosprogrammy/sotsialno-ekonomicheskoe-razvitie-kuril-
skikh-ostrovov/ (accessed date: 10.06.2019).

22 Zhiteli yuzhnykh Kuril vystupili protiv peredachi ostrovov Yaponii [Residents of the Southern Kurils Oppose Cession of the
Island to Japan]. — RIA Novosti. February 19, 2019. (In Russ.). URL: https://ria.ru/20190219/1551053278.html (accessed date:
10.08.2019).

2 Spor Rossii i Yaponii vokrug Kuril'skikh ostrovov [The Dispute between Russia and Japan Concerning the Kuril Islands]. -
Levada-Center. August 5, 2016. (In Russ.). URL: http://www.levada.ru/2016/08/05/spor-rossii-i-yaponii-vokrug-kurilskih-os-
trovov/ (accessed date: 10.08.2019).

24 Japan protests after Russia PM visits disputed islands. — Financial Times. August 23, 2015. URL: https://www.ft.com/con-
tent/bb70550a-47¢3-11e5-b3b2-1672f710807b (accessed date: 10.07.2019); Japan voices protest to Russia over shooting ex-
ercises in Southern Kuril Islands. - Interfax. August 5, 2019. URL: https://tass.com/world/1071864 (accessed date: 10.08.2019);
Yaponiya vyrazila protest RF iz-za planov prolozhit’ linii svyazi na Kurily [Japan Makes a Protest to the Russian Federation
due to Plans to Lay Communications Lines to the Kurils]. - Interfax. June 11, 2018. (In Russ.). URL: https://www.interfax.ru/
world/616567 (accessed date: 10.08.2019).

% E.g. Japan’s Abe reiterates Tokyo's stance on southern Kuril Islands. - Interfax. January 30, 2019. URL: https://tass.com/
world/1042384 (accessed date: 10.06.2019).
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of its Ministry of Foreign Affairs (though it has not
been updated since 2011)%*, and “National Rallies
to Demand the Return of the Northern Territories”
held every 7 February (the “Northern Territories
Day”) since 1981%, not to mention regional acts by
the prefecture of Hokkaido to which the islands used
to belong. The Northern Territories Affairs Adminis-
tration within the Cabinet and the Northern Territo-
ries Issue Association have campaigns for the return
of the islands to Japan, and in 1982 Japan adopted a
1982 “Law on Special Measures to Advance a Solu-
tion to the Northern Territories Issue”, amended to
stipulate that the “Northern Territories” are the “in-
herent” territories of Japan.

These protests are certainly not lacking in number
and persistence: Japan is very careful to avoid “slips
of the tongue” in official speeches or documents that
could be held as proof of the surrender of its claim.
Thus, the Japanese version of the Ministry of Foreign
Affairs’ webpage on the “Northern Territories Issue”
is more extensive and contains a reminder to persons
travelling to those territories to refrain from actions
that could be deemed submission to Russian juris-
diction®.

There “quality” of such protests, however, can be
put into question. Thus, although the abovemen-
tioned law sounds like a solid piece of evidence for
just how serious Japan’s intentions are, no English or
Russian translation of the law seems to be available,
precluding wider awareness of the public. I have also
failed to identify any protests or reservations made
at the 1951 San Francisco Peace Conference by the
then Japanese Prime-Minister regarding the express
provision on Japan’s forfeiture of the islands [Stephan
1974:200], at the time of occupation by the Soviet
troops, at the time of dissolution of the USSR (which
could be relevant in terms of succession of claims to

the territories) — that is, where the “circumstances
were such as called for some reaction”® on the part of
Japanese authorities. To the best of my research, no
protests have been made in the UN or its bodies that
would seemingly be more effective than essentially
inward-directed, internal Japanese protests. On top
of that, public support is waning, as 57% of respond-
ents of a 2016 poll by The Mainichi (Japanese long-
standing daily) stated that Japan should not insist on
the return of four islands, while in 2018, 46% par-
ticipants of another poll, by Nikkei/TV Tokyo, stood
for an “initial return of two islands”, 33% “wanted all
four returned together, while 5% were satisfied with
getting just two islands back™. Therefore, although
there has been no manifest change of attitude of the
Japanese authorities, with the clock ticking well past
the seventh decade of its rival’s effective administra-
tion of the land as its own, Japan’s chances are be-
coming increasingly illusory - especially in the light
of self-determination, which is complicating any
prospects of removing over ten thousand Russians
from the islands or integrating them smoothly into
the population of Japan, should Japan be successful.
Japan’s claims have enjoyed consistent support
of the US since the 1951 San Francisco Peace Con-
ference and to date® [Elleman, Nichols, Ouimet
1998-1999:503-504]. As to China, after initially
siding with the USSR, the People’s Republic later ex-
pressed its “unswerving support of Japanese” efforts
to reclaim the Islands, that, it seems, has weakened
(but not altogether vanished) over time as China has
turned to improve its relations with Russia*?. The rest
of the world appears to have no interest or opinion of
the matter — which could be likened to the “general
toleration” noted in the Anglo-Norwegian Fisheries
case. It would hardly be possible to call recognition
by the US or China conclusive, as recognition is not

% Northern Territories Issue. — Ministry of Foreign Affairs of Japan. March 1, 2011. URL: https://www.mofa.go.jp/region/eu-
rope/russia/territory/overview.html (accessed date: 10.06.2019).

272019 National Rally to Demand the Return of the Northern Territories. — The Prime Minister in Action. Prime Minister of Ja-
pan and His Cabinet. February 7, 2019. URL: https://japan.kantei.go.jp/98_abe/actions/201802/_00049.html (accessed date:
10.08.2019).

2 Jb AL OEM B R ER. April 6, 2016. URL: http://www.mofa.go.jp/mofaj/area/hoppo/hoppo_qga.html (accessed
date: 10.08.2019).

2 Case concerning the Temple of Preah Vihear. Cambodia v. Thailand. Merits. Judgment - .C.J. Reports. 1962. P. 6, 23.
30Majority say Japan shouldn't insist on return of all disputed Northern Territories islands: poll. - The Mainichi. November 7,
2016. URL: https://mainichi.jp/english/articles/20161107/p2a/00m/0na/019000c (accessed date: 10.08.2019); 46% of Japa-
nese favor initial return of 2 islands from Russia. — Nikkei. URL: https://asia.nikkei.com/Politics/46-of-Japanese-favor-initial-
return-of-2-islands-from-Russia (accessed date: 10.08.2019).

31 US. recognizes Japan's sovereignty over Russian-held isles: official. - The Japan Times. August 14, 2014. URL: https://
www.japantimes.co.jp/news/2014/08/14/national/u-s-recognizes-japans-sovereignty-over-russian-held-isles-official/#.
XU6N5i2B3BI (accessed date: 10.08.2019).

32 Yun Sun. Why Russia and China Won't Join Forces Over Disputed Islands. URL: https://www.defenseone.com/ide-
as/2014/03/why-russia-and-china-wont-join-forces-over-disputed-islands/80080/ (accessed date: 10.08.2019).
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conclusive in and of itself, and, more importantly, it
is very obviously politically motivated in both cases.
The other two (besides Russia) superpowers have
a strategic and military, or strategic and economic
agendas, respectively, in their dealings with Russia
and Japan, making their recognition too unsound to
serve as solid evidence of title.

4. Conclusion

It would seem that from the standpoint of inter-
national law, the Russian control of the Southern
Kuril Islands, that covers all aspects of their life and
development, for over seven decades (hardly looking
to end any time soon), should be viewed as close to
a stable and effective title by prescription or, if one
still wishes to preserve the concept in its pure form,
by consolidation, supported by compliance with the
self-determination of the people living there. That
would be an unfortunate outcome for Japan, for
much is staked on the claim for the “Northern Ter-
ritories”, but to say that protests and protests alone,
unaccompanied by more active measures, such as
addressing the UN or initiating an adjudicatory pro-
cedure, can maintain a viable claim is unrealistic®,
and perhaps even undesirable. It is unfair to have
been banished from the Kurils after the WWII, but
to hold on to resentment is no way forward to pros-
perity and cooperation. If ever tensions increase be-
tween the two countries, it may even escalate from a
nuisance to threat. For now, we can only leave it to
politicians to be creative and wise enough to find a
middle way that would as much as possible accom-
modate the needs and interests of both states and
peoples.

Apart from the effects of the above analysis on the
perception of the dispute between Russia and Japan,
it serves to highlight a well of gaps or ‘offshore’ zones,
where international law is uncertain and requires
reinforcement. These areas are the principle of self-
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INTERNATIONAL LEGAL REGULATIONS
OF FLOATING NUCLEAR POWER
PLANTS: PROBLEMS AND PROSPECTS

INTRODUCTION. The article is devoted to practi-
cal and legal aspects of floating nuclear power plants
(FNPPs). The first ever FNPP ‘Academic Lomonosov”
was built in 2019 in Russia. It is a unique transport-
able nuclear low-power unit intended for energy and
heat supply of remote port cities, industrial enterpris-
es, gas and oil platforms. “Lomonosov” and its
successor generations will have a major impact on the
global nuclear energy market. The question
arises how FNPPs fit into the rules of International
Law.

MATERIALS AND METHODS. The research was
based on the analyses of international conventions on
nuclear safety, security and civil liability, Treaty on
the Non-Proliferation of Nuclear Weapons, IAEA
documents on safeguards and standards, scholarly
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publications. General and special methods of legal re-
search were used.

RESEARCH RESULTS. The authors determined
that in the specific case of “Academic Lomonosov”
which will operate on the Russian territory no colli-
sions with the rules of International Law are expected.
However, if future serial FNPPs go for export, it will
be important to analyze their compatibility with in-
ternational treaties.

DISCUSSION AND CONCLUSIONS. This paper
concludes that FNPPs are largely compatible with the
existing rules of International Law. However, there
are some gaps and grey areas, especially in an export
scenario. To mitigate those problems, bilateral inter-
governmental agreements between the supplying and
the importing states shall be concluded on their obli-
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gations in all legal and institutional issues prior to
FNPP’s international shipment. Safeguards arrange-
ment with the IAEA should be envisaged as well.

KEYWORDS: floating nuclear power plants, “Aca-
demic Lomonosov”, nuclear safety and security, civil
liability for nuclear damage, IAEA safeguards, nucle-

ar nonproliferation
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MEXAOYHAPOOHO-INMPABOBOE
PEr'YJIMPOBAHUE MJIABYYUX ATOMHDIX
JIEKTPOCTAHLMA: NPOBJIEMbI U

NEPCIEKTUBDI

BBEJEHWE. Crmambs nocesuieHa npaxmu4eckum
U NPasosviM AcneKmam IKCNAYamauuu niasyuux
amomuvix  mennoanexkmpocmanyuti  (IIATIC).
Ilepsas 6 ucmopuu ITATIC «Axademux /lomoro-
coe» bvina nocmpoera 6 2019 e. 6 Poccuu. 9mo yHu-
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Oytoujue NOKOEHUS NAABYHUX IHEP200I0OKO6 OKA-
HYM cepve3Hoe 6USHUE HA MUPOBOLL PbIHOK ArMoM-
Holl aHepzemuxu. BosHuxaem eonpoc: Hackonvko
ITATOC enucvieaiomcst 8 HOpMbL MeHOYHAPOOHO2O
npasa?

MATEPUAIJIBI I METOMBbI. Vccredosarue oc-
HOBAHO HA AHANU3E MeHOYHAPOOHLIX KOHBEHUUI
no s0epHoti 6e30nacHocmu, Puau4eckoli s0epHoi
besonacHocmu, 2paioancKoil 0meemcmeeHHOCMU
3a yuiep6, Jlozosopa o HepacnpocmpareHuu soep-
Ho20 opyicusi, 0okymenmos MATATO, a make Ha
HAyuHbIX nybnuxauusx. Vicnonvsosanuce obusue
Mermoovl U CcneyuanvHvle Memoovl HPUOUHEcK020
ananusa.

PE3YJIIbTATbI WMCCIIEJOBAHUA. Asmopoi
YCManosunu, 4mo 6 koukpemnom ciyae ¢ [IATOC
«Akademux JIomoHoco8», Komopas 6ydem pabo-
mamov Ha meppumopuu Poccuu, xonnusuti ¢ Hop-
MaMu Mex0yHapoOHoeo Npasa He HNPeOBUOUMICHL.
OoHaxko 6 cnyuae, ecnu 6yoyusue cepuiinoe IIATIC
notidym Ha SKCHOPM, 8aiHO OYOem npoaHanusupo-
8aMb UX COBMECUMOCIIL ¢ HOPMAMU Oelicmeyto-
ULUX MeHOYHAPOOHBLX 002080P08.
OBCYJKIEHUME U BBIBOIDBI. Ilo umozam 06-
CYHOEHUS A6MOPbl NPUUUIIU K 6bI600Y O MOM, U0
IAT3C 6 3HauumenvHoti cmeneHu cOBMeCUMbL C
OelicmeyouuMy HOPMAaMu Mex0yHapooHoeo npa-

1. Introduction

loating nuclear power plants (FNPPs) con-
Fcept, purpose and design. In 2019 Russia com-

menced a fundamentally new technological
and engineering nuclear facility. The first ever float-
ing nuclear low-power plant “Academic Lomonosov”
was built, loaded with nuclear fuel and tested. It is
intended for providing electrical power and heat to
remote Arctic industrial enterprises, port cities, gas
and oil platforms. [Merkulov 2018:8; Sarkisov et al.
2008:248].

“Lomonosov” was transported 5600 km along the
Northern Sea Route in the Russian Arctic from Mur-
mansk to the northernmost city of Russia, the port of
Pevek of the Chukotka Autonomous Region. It will
generate electricity and heat to replace the outgoing
coal-fired Chaunskaya thermal power plant built in
1944 and Bilibino nuclear power plant built in 1976.
This remote region which is rich in gold, coal, tin,
copper, and mercury has a growing demand in pow-
er supplies but confronts logistical problems.

Moscow Journal of International Law « 3 - 2019

6a. OOHAKO 0CMArMCA HeKOMmopbvle Npobenvt U ce-
pole 30HbL, 0coberHo 6 cnyuae nocmasox [IATIC Ha
aKcnopm. Imu npobnemvl Mozym Ovimbv ypezyaupo-
8aHbL NyMeM 3aKTUeHUS 00 HAYAJIA IKCNOPIIHDIX
nocmasgok [TATIC 08ycmopoHHUX MeXNpasUmens-
CIMBEHHDIX COAUEeH ULl MeHDY 20CY0apCmeom-no-
CMABUWUKOM U CIPAHOTI-UMnopmepom 06 ux 06o-
HOOHBIX 00A3aMeNbCMBAx N0 6CeM IPUOUUECKUM U
opeanusayuoHHvim sonpocam. [lompebyromes maxk-
stce dozosoperHocmu ¢ MATATI o eapanmusx soep-
HO020 HePaCnpPoCMpPaHeHUs.

K/IIIOYEBBIE CJIOBA: nnasyuue amomHole
anekmpocmanyuu, «Axademux JIomoHocos», soep-
Has 6e3onacHocmv, usuveckas sAoepHAs 0es-
0NACHOCMb, 2PANOAHCKAT OMBEMCIMBEeHHOCMb 34
s0epHoLil yuiep6, eapanmuu MAIATS, nepacnpo-
cmpaneHue S0epHo20 OPYHUS

A OUTUPOBAHWMSA: Jlsicenko M.H., be-
menko B.M., anpHOKM-Bepecc @. 2019. Mexny-
HAapOJHO-IIPABOBOE  PErylIMpOBaHMe IUIaBY4YMX
aTOMHBIX 97IEKTPOCTAHIINIL: ITPOGIEMbI U IEPCIIeK-
TUBBL. — MockoscKuii HypHAan menoyHAPoOH020
npasa. Ne 3. C. 59-67.

DOI: 10.24833/0869-0049-2019-3-59-67

Technically, “Lomonosov” includes a floating
nuclear power unit and a complex of onshore facili-
ties. The FNPP is equipped with two KLT-40S re-
actor units, analogues of which are effectively used
on atomic icebreakers and “have the experience of
more than 250 reactor-years of failure-free opera-
tion” [Pedraza 2017:69]. It is capable of generating
up to 70 megawatts of electricity and 50 gigacalo-
ries per hour of thermal energy. This is enough to
ensure energy and heat consumption for a city with
a population of 100 thousand people. (The entire
population of the Chukotka Region is 50 thousand
people.) Russian technical experts confirm that Rus-
sia has extensive experience in operating a civilian
nuclear fleet [Zverev et al. 2019:359]. FNPPs could
be also used for desalination purposes in regions of
scarce water resources. The lifecycle of “Lomono-
sov” is 40 years with the possibility to extend it up
to 50 years. After decommissioning, “Lomonosov”
and its spent fuel will be towed to a special repro-
cessing and recycling facility in the mainland Rus-
sia. No spent nuclear fuel or radioactive waste will be
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left in the Arctic. A new FNPP will be delivered for
replacement’.

Rosatom is already working on the next genera-
tion of FNPPs. The “Optimized Floating Power Units”
will be smaller, but with more electrical capacity than
“Lomonosov’, generating up to 110 MWs. They will
be built serially and will be available for export®.

2. Research results

Technical vs. legal. FNPP “Academic Lomono-
sov” and its successors are expected to have a major
impact on the global nuclear energy market. They
will open a new era of practical use of transportable
nuclear power reactors (TNPP). Norwegian experts
have observed that “resurgent attention has been fo-
cused on the development and implementation of
new nuclear power initiatives of which low capac-
ity nuclear power plants, for both the provision of
domestic and industrial power and heat in isolated
areas and for marketing internationally, are a major
part” [Dowdall, Standring 2008:6]. US researchers
believe that one of the main advantages of FNPPs is
their sea-based location. “Since almost 50% of Earth’s
population lives within 60 miles of the ocean and
seacoasts, nuclear power plants should be built near
the coast” [Buongiorno et al. 2016:2].

If FNPP’s are produced serially the supplier
would benefits from reduced costs because construc-
tion, transportation and commissioning of a mo-
bile facility will be much faster and easier than the
construction of a land based reactor. The host state
would benefit as well. It will not need to manage the
spent nuclear fuel produced by the reactors. The site
for the floating facility is much easier selected than
the land site. After FNPP’s decommissioning no re-
habilitation works are needed. (It takes up to 50 years
or more to fully decommission a land based NPP.)

Many countries including Great Britain, France,
and the USA have indicated interest in developing
TNPPs including FNPPs. Currently, there are about
20 different innovative reactor concepts in small and
medium sized categories at different stages of design

and development worldwide’. Some schemes have
already been used: in the 1960-70s, “a ship known as
the Sturgis outfitted with a nuclear reactor was used
to power the lock system of the Panama Canal™. It
was reported that China wants to start testing its first
ENPP already in 2020 [Nguyen 2018:1]. According to
Luo Qi, head of China Atomic Energy Institute, the
floating nuclear power plant will not harm the envi-
ronment and is intended for the supply of electricity
to mining sites on the shelves, as well as to remote
islands. The facility might be located off the coast of
Shandong Province in the east of the country”.

It should be noted that all breakthrough tech-
nologies require appropriate legal regulations. What
are the gaps in international regulations regarding
export, transport and operations of the FNPP tech-
nology? What about regulations to remain in good
standing with the nuclear non-proliferation regime,
and for the institution of IAEA safeguards?

Legal Regulations for “Lomonosov”. In the specific
case of “Academic Lomonosov” the legal picture is
mostly clear. “Lomonosov” was transported along
the Russian coasts within its territorial seas in the
Arctic. The Northern Sea Route is widely used by the
Russian nuclear powered icebreakers and its domes-
tic legal regulations are quite advanced. “Lomono-
sov” final destination is the city of Pevek which is
the territory of the Russian Federation. No collisions
with the rules of International Law are expected. In
the place, Russian national legislation and applica-
ble international laws would govern “Lomonosov”
operations. It would be advisable to adopt a Federal
Law on the implementation of the 1963 Vienna Con-
vention on Civil Liability for Nuclear Damage which
Russia has ratified but has not created its implemen-
tation mechanism. As a result some important mat-
ters are left without legal regulation in Russia includ-
ing “formats of the liability financial support, liability
limits for the nuclear installation operator, state in-
volvement in nuclear damage compensation, etc”
[Supataeva 2012:232].

A noteworthy issue is the applicability of the
IAEA safeguards to “Lomonosov”. As defined in Ar-

' NPPs under Construction. — Official web-site of the Rosatom State Atomic Energy Corporation. URL: http://rosatom.ru/en/
press-centre/news/floating-nuclear-power-unit-lomonosov-has-arrived-in-murmansk-to-be-loaded-with-fuel-/?sphrase_

id=688216 (accessed date: 15.06.2019).

2 Floating Nuclear Power Plants of the New Generation Will Be Built by Rosatom in the Arctic. May 14, 2019. URL: http://
www.atomic-energy.ru/news/2019/05/14/94588 (accessed date: 15.06.2019).
3 Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. Vienna: International Atomic

Energy Agency. 2013.P. 1.

4 Reimann M. In the 1980s, a Power Company Almost Built a Floating Nuclear Power Plant off New Jersey. — Timeline. 2017.
URL: https://timeline.com/floating-nuclear-power-plants-c808bfe707aa (accessed date: 12.06.2019).
> China Will Start to Construct Its First FNPP in 2019. URL: http://www.atomic-energy.ru/news/2019/03/21/93446 (accessed

date: 20.06.2019).
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ticle IX.3 of the Treaty on the Non-Proliferation of
Nuclear Weapons, Russia as a nuclear weapon state
(NWS) is not required to accept safeguards for its
nuclear material or facilities. However, as a gesture
of transparency Russia and other four NWS have
voluntary concluded safeguards agreements with the
IAEA (voluntary offer agreements) under which a
NWS offers the IAEA a list of facilities from which
the TAEA may select sites for the application of safe-
guards. Russia has included in such a list all of its nu-
clear power plants. In 2010 the International Urani-
um Enrichment Center in Angarsk was added to the
list. The JAEA selected the Angarsk Center from the
list and began to apply safeguards. In a similar man-
ner it would be useful to include “Lomonosov” in the
list as well. This gesture would build credibility and
transparency for the new technology and encourage
potential FNPP importers. It would help to test out
in practice interactions with the IAEA for future ex-
port scenarios. An exercise could be done to test the
protocol as for the export scenario.

3. Discussion

Export scenario and legal regulations. Russian offi-
cials have stated that “Lomonosov” is not intended for
export sales. However, the next serial FNPP genera-
tions apparently will be offered for foreign customers.
As Alexey Likhachev, the Rosatom head has stated,
“Floating nuclear power plants are of interest not only
for the grid-isolated Russian Arctic regions but also
for a number of countries around the world™. “We see
great interest from all island nations where it is diffi-
cult, for various reasons, to set up a developed central-
ized power transmission infrastructure™.

If and when FNPPs go for export it will be im-
portant to analyze beforehand the applicability of In-
ternational Law rules in such areas as nuclear safety,
nuclear security, Law of the Sea, Environmental Law,
nuclear liability, and IAEA safeguards.

Russian experts also note that “in determining
the status of FNPPs designed for export it is impor-

tant to take into account not only the legislation of
the country of origin but also the national regulatory
legal framework of the host country, as well as of in-
terested third states” [Problemy... 2017:88].

A group of American experts claims that “TAEA, In-
ternational Maritime Organization, and the UN should
establish guidelines for platform construction, evaluate
accident liability regimes, and establish transportation,
security, and proliferation protocols for vendor and
host nations” [Ford, Abdulla, Granger 2017:18].

In 2013 the IAEA published a comprehensive re-
port “Legal and Institutional Issues of Transportable
Nuclear Power Plants: a Preliminary Study” (here-
inafter IAEA Study)®. It was released when neither
“Lomonosov” nor any other transportable nuclear
power plant was conceived. That is why authors of
the IAEA Study analyzed mostly hypothetical TNPPs
cases and applications. Still, most of their findings re-
main valid today and deserve special attention.

Taking into account the latest technological ad-
vances, let us consider how FNPPs fit into the frame-
work of fundamental conventions of the Internation-
al Nuclear Law.

Nuclear and radiation safety vs. FNNPs. The prin-
cipal relevant instrument here is the Convention on
Nuclear Safety (CNS)’. It obliges the States Parties to
abide by certain safety regulations for site selection,
design, construction and operation of nuclear facili-
ties. But in terms of FNPP’s applicability there is a le-
gal gap. According to Article 3 the Convention “shall
apply to the safety of nuclear installations”. However
pursuant to Article 2(i) the definition of a “nuclear
installation” means only “land-based civil nuclear
power plant”. Still authors of the IAEA Study have
concluded that “there may be room for arguments
that could support, under certain circumstances, the
inclusion of TNPPs in the scope of application of the
CNS as set forth in Article 3, notably if and when a
TNPP can be assimilated to a nuclear installation as
covered by that Convention™”.

Convention on Early Notification of a Nuclear Ac-
cident and its “sister” Convention on Assistance in the

Moscow Journal of International Law « 3 - 2019

6 Communications Department of ROSATOM. ROSATOM Reports Power Start-up of the World's Only Floating Nuclear Pow-
er Unit. May 18, 2018. URL: http://rosatom.ru/en/press-centre/news/rosatom-reports-power-start-up-of-the-world-s-only-
floating-nuclear-power-unit/?sphrase_id=688395 (accessed date: 20.06.2019).

7 Press Service of Rusatom International Network. Floating Nuclear Power Unit Lomonosov Has Arrived in Murmansk to be
Loaded with Fuel. December 6, 2018. URL: http://rosatom.ru/en/press-centre/news/floating-nuclear-power-unit-lomonos-
ov-has-arrived-in-murmansk-to-be-loaded-with-fuel-/?sphrase_id=688395 (accessed date: 15.06.2019).

8 See:Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. Vienna: International Atom-
ic Energy Agency. 2013.

® Convention on Nuclear Safety, 1994. URL: https://www.iaea.org/sites/default/files/infcirc449.pdf
15.06.2019).

' Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. P. 66.

(accessed date:
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Case of a Nuclear Accident or Radiological Emergency
establish mechanisms for cooperation to immedi-
ately notify member states and provide needed assis-
tance in case of nuclear accidents with actual or po-
tential transboundary effects''. We can agree with the
IAEA Study that the broad scope of both conventions
makes them applicable to TNPP supplier states and
host states and to all related transport operations'2.

Joint Convention on the Safety of Spent Fuel Man-
agement and on the Safety of Radioactive Waste Man-
agement®. The IAEA Study claims that the Joint Con-
vention applies mostly to the supplier state'*. Indeed,
in the most plausible FNPP export scenario all op-
erations with the spent nuclear fuel and radioactive
waste will be the entire responsibility of the supplier
state.

Nuclear security vs. ENNPs. Principal relevant in-
struments here are the Convention on the Physical
Protection of Nuclear Material and Nuclear facilities,
as amended in 2005"; International Convention for
the Suppression of Acts of Nuclear Terrorism'; non-
legally binding IAEA periodicals on physical protec-
tion of nuclear material and nuclear facilities, INF-
CIRC/225 (currently it is Rev. 5). As the IAEA study
remarks, “the transport of a reactor loaded with fuel
is sufficiently novel. However, the existing legally
binding norms and recommendations on nuclear se-
curity (physical protection) are of a generic nature,
they have been carefully developed by the States Par-
ties not to impede technological innovations of any
kind”. Therefore, the Study concludes, that “applica-
tion of the existing legally binding and non-binding
physical protection norms and recommendations re-
mains valid to address the known concerns for trans-

port of a TNPP with a factory fuelled and tested re-
actor”. This conclusion seems to be quite plausible.

Law of the Sea vs. FNNPs. In general, all relevant
rules of the Law of the Sea will be applicable. It would
be appropriate, for example, to refer to provisions of
Article 23 of the UN Convention of the Law of the
Sea, 1982 (UNCLOS) which postulates that “foreign
nuclear-powered ships and ships carrying nuclear or
other inherently dangerous or noxious substances
shall, when exercising the right of innocent passage
through territorial sea, carry documents and observe
special precautionary measures established for such
ships by international agreements™®.

Specifically useful will be the International Code
for the Safe Carriage of Packaged Irradiated Nuclear
Fuel, Plutonium and High-Level Radioactive Wastes
on Board Ships. It was adopted by the International
Maritime Organization (IMO) and became man-
datory in 2001 by amendments adopted to chapter
VII (Carriage of dangerous goods) of the Interna-
tional Convention for the Safety of Life at Sea, 1974
(SOLAS)".

Chapter VIII of SOLAS (“Nuclear ships”) spells
out basic requirements for nuclear-powered ships
and is particularly concerned with radiation hazards.
It refers to the detailed Code of Safety for Nuclear
Merchant Ships adopted by the IMO in 1981%.

As we can see, both UNCLOS and SOLAS refer
to nuclear-powered ships whereas “Lomonosov”
types FNPPs are non-self-propelled vessels. (“Lo-
monosov” is a barge towed by tug-boats.) However,
it makes sense to tow a barge loaded with a nuclear
reactor and nuclear fuel at short distances or close to
your own sea ports and borders as is the case with

" Convention on Early Notification of a Nuclear Accident, 1986. URL: https://www.iaea.org/publications/documents/inf-
circs/convention-early-notification-nuclear-accident (accessed date: 15.06.2019); Convention on Assistance in the Case of
a Nuclear Accident or Radiological Emergency, 1986. URL: https://www.iaea.org/sites/default/files/infcirc336.pdf (accessed
date: 15.06.2019).

12 Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. P. 65-66.

3 Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste Management, 1997.
URL: https://www.iaea.org/sites/default/files/infcirc546.pdf (accessed date: 15.06.2019).

* Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. P. 68.

> Convention on the Physical Protection of Nuclear Material and Nuclear facilities, as amended in 2005. URL: https://www.
iaea.org/publications/documents/infcircs/convention-physical-protection-nuclear-material (accessed date: 15.06.2019)

' International Convention for the Suppression of Acts of Nuclear Terrorism, 2005. URL: https://treaties.un.org/Pages/View-
Detailslll.aspx?src=TREATY&mtdsg_no=XVIll-15&chapter=18&Temp=mtdsg3&clang=_en (accessed date: 15.06.2019).

7 Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. P. 47.

8 Convention on the Law of the Sea, 1982. URL: https://www.un.org/depts/los/convention_agreements/texts/unclos/
closindx.htm (accessed date: (15.06.2019).

% International Code for the Safe Carriage of Packaged Irradiated Nuclear Fuel, Plutonium and High-Level Radioactive
Wastes on Board Ships, 2001. URL: http://www.imo.org/es/OurWork/Safety/Cargoes/Containers/Paginas/Default.aspx (ac-
cessed date: 15.06.2019).

2 International Convention for the Safety of Life at Sea (SOLAS), 1974. URL: http://www.imo.org/en/About/Conventions/
ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.aspx ~ (accessed  date:
15.06.2019).
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“Lomonosov”. Trans-ocean and long-distance trans-
portation of FNPPs would require different technical
options and different legal regulations.

Civil Liability vs. FNNPs. Agreements on civil
liability for nuclear damage and fair financial com-
pensations are key conditions prior to any FNPP
deliberations. However, today it is quite difficult to
make any legal recommendations. Much will de-
pend on the supply arrangements. The picture is
further complicated because the international civil
liability regime is fragmentized. There is the Vienna
Convention on Civil Liability for Nuclear Damage,
1963* and its new amended version of 1997*. The
Organization for Economic Cooperation and De-
velopment adopted the exclusive (for its members
only) Paris Convention on Third Party Liability in
the Field of Nuclear Energy, 1960 with subsequent
amendments. The USA is promoting Convention on
Supplementary Compensation for Nuclear Damage,
1997** which still has a limited membership. In case
of FNPPs export operations it would be imperative
to come to proper understanding which regime will
be applied. Moreover, at present most of the potential
ENPP’s host states among the developing countries
are not parties to any of the relevant conventions.
Jakub Handrlica expresses an opinion that “the en-
tire liability regime of the Vienna Convention was
adopted under the common understanding that
transportable nuclear technologies require a special
legal framework. Thus, this issue requires further
clarification in the future and must also be addressed
in the respective bilateral agreements between the
home and host state” [Handrlica 2019:24].

A prudent option would be to fix liability rules
in a bilateral intergovernmental agreement between
the supplying state and the host states. Since the host
state does not get any excess to the FNPP, its tech-
nology and nuclear fuel, the exporting state and the
ENPP operator will shoulder the liability burden.

Safeguards vs. ENNPs. Another key issue will be
the extension of IAEA nuclear non-proliferation
safeguards to FNPPs especially when a FNPP is ex-
ported to a non-nuclear weapon state. “It becomes

imperative to develop the necessary safeguards and
nonproliferation standards addressing various as-
pects, vulnerabilities, and natural advantages of a
sea-based nuclear reactor” [Prasad et al. 2015:108].
The IAEA Study recommends the supplying nuclear
weapon state “to enter into an arrangement with the
IAEA whereby the IAEA is able to verify the design
information of the facility while it is under construc-
tion. Additionally, in the case when TNPPs are based
on factory fuelled reactors designed for operation
without on-site refueling, the IAEA may need to vali-
date its ability to verify long life cores without access
to fuel for re-measurement”™.

Ownership and cooperation schemes vs. FNNPs
(Build-Own-Operate-Transport-Return ~ (BOOTR)
option). In the on-going bilateral project of the Ak-
kuyu Nuclear Power Plant Russia and Turkey have
agreed to implement the Build-Own-Operate (BOO)
cooperation model. Russia has instituted the Akkuyu
Project Company which shall build, own and operate
the NPP. The Turkish Electricity Trade and Contract
Corporation has guaranteed to purchase the NPP’s
electrical power®.

For FNPPs the best option seems to be the Build-
Own-Operate-Transport-Return (BOOTR) model.
It might be an arrangement when the supplying state
builds, fuels, transports, installs, operates, maintains
and owns an FNPP generating power on the terri-
tory of a host state. The responsibilities of the host
state would only be to plug in electrical grids and
pipes (in case of heating and/or desalination) as well
as to guard the facility. To be more specific, it will
be the so called “black box” scheme when the host
state would have no access to the FNPP, its technol-
ogy and nuclear fuel, which is important in terms
of nuclear non-proliferation. When time comes
for decommissioning, the FNPP including its re-
actor, spent nuclear fuel and radioactive waste will
be returned to the supplying state. Such a model
will provide a host state with additional benefits -
there will be no need for costly and lengthy decom-
missioning and decontamination of the FNPP site.
The old decommissioned FNPP might be replaced

21 Vienna Convention on Civil Liability for Nuclear Damage. URL: https://www.iaea.org/topics/nuclear-liability-conventions/
vienna-convention-on-civil-liability-for-nuclear-damage (accessed date: 15.06.2019).

2 Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage. URL: https://www.iaea.org/publications/
documents/infcircs/protocol-amend-vienna-convention-civil-liability-nuclear-damage (accessed date: 15.06.2019).

% Paris Convention on Nuclear Third Party Liability. URL: http://www.oecd-nea.org/law/paris-convention-ratification.html

(accessed date: 15.06.2019).

24 Convention on Supplementary Compensation for Nuclear Damage. URL: https://www.iaea.org/topics/nuclear-liability-
conventions/convention-supplementary-compensation-nuclear-damage (accessed date: 15.06.2019).

% Legal and Institutional Issues of Transportable Nuclear Power Plants: A Preliminary Study. P. 59.

% “Welcome to the site of Akkuyu NPP JSC!”. URL: akkunpp.com (accessed date: 15.06.2019).
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by a new one on the same legal and operational
conditions.

4. Conclusions

The analysis of the abovementioned interna-
tional legal instruments demonstrates that FNPPs
are largely compatible with the existing rules of In-
ternational Law. However, there are certain gaps and
“grey areas”. Some international conventions cover
only land-based nuclear power plants and nuclear-
powered ships. There are no specific legal regulations
addressing the transportation of a fuelled nuclear re-
actor.

In order to address such problems, the first and
foremost condition for the international supply
of FNPPs should be a bilateral intergovernmental
agreement between a supplying state and an import-
ing host state. It should be a framework agreement
covering all necessary technical and legal require-
ments. The agreement should focus on such issues
as obligations of both states and of operating compa-
nies; FNPP’s type and delivery timeframe; duration
of FNPP’s operation; return schemes for the FNPP,
its spent nuclear fuel and radioactive waste; civil li-
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MEXOYHAPOOHAA OPFAHU3ALUA
TPYOA: CTONIETUE U NEPCMNEKTUBDI

BBEJEHWE. MesoyHapooHas opeanusayus mpy-
da (MOT) - cneyuanusuposarHoe yupexcoerue
OOH, cosoannoe 6 1919 2. Ha ocHosanuu Bepcano-
€K020 MUPHO20 002080pa. B xomnemenyuro danHoi
Opeanusayuu, NOMUMO npouezo, 6X00UM HOPMOM-
sopueckas OesmenvHOCMb No 6bipabomke mpyoo-
BVIX CMAHOAPNOB HA MeNOYHAPOOHOM YPOBHe.

B 2019 2. MOT ommeuaem cmonemmuii tobuneii. B
Hacmoswetli cmambve NPoaHAnU3UPOBAHYL AKINYATTb-
Has OesmenvHocmy Opzanusayuu no cosepuieH-
CMB0BAHUI0 0eliCBYIOUUX MeHOYHAPOOHO-NPABo-
BbIX HOPM, a4 Makxe NepcneKmusbl Paseurmus
HOpMOmEopUuecmea, 3anaHUpo8aHHo20 Ha Npeo-
cmosuue 200vl. B uacmmnocmu, ocoboe eHumarue
yOeseHo KOMNIIEKCY Mep, HANPAeeHHbIX HA peuleHue
aKmMyanvHulx npoonem, 6IUTIOULUX HA elyOoKuUe ne-
pemeHbl 6 chepe mpyoa HA MeHOYHAPOOHOM YPOBHe.
Cpeou 3adau, komopvim MOT nnanupyem yoenumo
npuopumemuoe 6HUMaHue 6 Onuxcatiuieri nepcnex-
muee, A6/IAOMCA 00pAOOMKA U YHUPUKAUUT NPU-
Hambix amoti Opeanusayueii Mei0yHApoOHO-npa-
B06bIX HOPM, A Makxe paspabomxa HOBblxX
KOHBeHUULl, HANPAB/IEeHHBIX HA COBEPUIEHCINBOBAHUE
MeNOYHAPOOHO-NPABOB020 Pe2yIUPOBAHUS MPYOQ.
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MATEPUAIJIBI U METOMDbI. Hacmosiuee uccre-
006aHUe OCHOBLIBAEMCS HA AHATU3E MEHOYHAPOO-
Ho-npasosoti 6azvt MOT u 0603HaueHHbIX HANPAs-
JIeHUll 0esMenvHOCMU 1O ee CO8ePUIeHCTNB08AHUIO.
IIpu smom uccnedyromcs npakmu4eckas oesmerns-
Hocmb Opeanusauuu, a makie OMHOCAUsUECT K
meme HayuHvle mpyobl POCCULICKUX U 3apyOenHblx
yueHvix. B kauecmee memooa uccne008aHus uc-
1071b308aHbL 00U4eHAYUHDLE U CNeUUATIbHbIE MeNOoObl
NO3HAHUS, 6 MOM YUC/Ie CPABHUMENILHO-NPABOBOLL U
popmanvHo-10pudUtecKuii.

PE3YJIBTATBI MCCIIEOOBAHWA. IIposeden-
Houti asmopamu ananus dessmenvocmu MOT no co-
8ePUIEHCINBOBAHUIO MeHOYHAPOOHO-NPABOBLIX
HOpM 0 mpyde NOKA3AJ, 4MO 6 HACMOsULee BPeMs
uemko 0603HaqeHvl Hamepenus OpeaHusauuu cu-
CMeMamu3uposams 00HOPOOHbLe N0 cB80emy codep-
HAHUID HOPMbL, peyTupyroujue 60Npocul 0XPaHol
mpyoa, eueueHvl U 6e30NACHOCMU HA pabouux me-
cmax. IIpu amom MOT cmasum nepeo coboii 3a0a-
1y no aKmyanu3ayuu 0eticreyousux Hopm u omme-
He mex U3 HUX, KOMmopble 6 3HA4UMENbHOLL CreneHu
ycmapenu u HedocmamouHo apdexmustol. Kpome
mozo, desmenvHocme Opeanusayuu 6 6nuxcatiuiue
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200v1 6ydem make HanpaesneHa Ha nposederue pe-
BU3UL YCMAPEBUIUX HOPM U NO OpYeUum npeomemam
peeynuposarus. C yuemom cmamucmuuecKux no-
Kaszamerneti, N0 MHEHUID ABMOPOS, MaKiHe HA3pena
ocmpas Heo6X00UMOCHb NPUHAMUST HOB0Ti KOHBEH-
yuu MOT, nanpasnennoti Ha 60pv0y ¢ Hacunuem u
00MO02amMenbCmeamu Ha padouux Mecmax.

OBCYXOEHVE U BbIBOIDbIL. B coomeem-
CMBUU C HAMEHEHHbIMU 3A0A4AMU U USMEHEHUIMU 6
MeHOYHAPOOHO-NPABOBOM Pe2yTUPOBAHUL  OMHO-
weHutl, c6A3aHHbIX ¢ mpyoom, InobanvHas Komuc-
cugs MOT no eonpocam 6ydyuieeo cgepvl mpyoa
onpedenusna Haubosee Ocmpole NPoOaEMbL U 6bI3060L,
npeoooneHie KOMopvix NO360NUN OMKPbING HOBbIE
nepcnekmuenl 05 epAOyusuUx nokoneHuti 8 cgepe
mpyoa, a UMeHHO Pesu3uio 0elictneyouUxX Meioy-
HAPOOHBIX MPYO0BbIX HOPM, OMMEHY YCMAPesUiUx
npasun u KoOUPUKAUU 00HOPOOHBIX HOPM, pezy-
TIUPYOULUX 80NPOCHL OXPAHDBL MPYOa, 6e30NACHOCU
u 2ucuenvl. bonvuioe 3HaueHue NPUOAemcs makxie
COBEPUIEHCTNBOBAHUIO U NPOZPECCUBHOMY PA3BU-
muio Mexc0yHapooHozo mpyoosoeo npasa. B amoti
643U, N0 MHEHUI0 AB8MOPO6, B03HUKIA HE0OX00U-
mocmv 6 pazpabomke u npuramuu 6 pamxax MOT
KOHBEHUUU, HANPABNIEHHOTI HA 60PLOY ¢ HACUIUEM U
domozamenvcmeamu Ha pabouux mecmax. B Hosom
MeNOYHAPOOHO-NPABoOM akme (7e008ano  Ovl

npedycmompenv MexaHu3mol 3AULUMbL 01 HACUTIUS
u 0omozamenvcme, KOmopvle moenu 6vl NPpUOAmo
6omvuiuil sec IMoil npobneme 3a cuem 0xX6ama 6cex
pabomHuxos u ecex Popm HACUAUSL U OoMO2a-
menvcme, a makxe 671a200aps  PACCMOMPEHUIO
31020 80MPOCA 6CEOOBEMTIOULUM U KOMNTIEKCHBIM
obpasom. Paspabomka u npunsmue meioyHapoo-
H020 002080pa MO 0AHHOMY 80MPOCY UPE3BLIATIHO
8aJHCHbI, NOCKOILKY HACUJIUE, NpUIMecHeHUe U 00MO-
2amenvCmea Hedonycmumol U SB/SIOMCS NPAMOLL
NPOMUBONONIONHOCYIO KOHUENUUU O0CIMOLHO020
mpyoa, npunamoti MOT 6 1999 a.

KITIOUYEBBIE CJIOBA: MesoyHapooHas opearu-
sayusg mpyoa (MOT), Inobanvnas xomuccuss MOT
no eonpocam 60yoyuiezo cepvl mpyoa, mexoyHa-
POOHO-NPABOBble HOPMbL, COBEPUIEHCINBOBAHUE U
npozpeccusHoe passumue mMexoyHapoOHvIX HOPM O
mpyoe, oxpana mpyoa, Hacunue u 00M0o2armenbcmaa
8 cipepe mpyoa, mexcoyHapooHoe mpyoosoe npaso

I OUTUPOBAHMA: bexsmes [.K., Mukpu-
Ha B.IL 2019. MexxgyHapogHas opraHmusanys Tpy-
fla: CTOJIeTVIe U TIePCIIeKTUBDL. — MOoCKOBCKULL Hyp-
Han mexcoyHapoorozo npasa. Ne 3. C. 68-80.
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[.K. bekawes, B.I. MnkpurHa

ANNIVERSARY OF THE INTERNATIONAL
LABOUR ORGANIZATION:
THE CENTENARY AND PROSPECTS

INTORDUCTION. The International Labour Or-
ganization (ILO) is a specialized Agency of the United
Nations, established in 1919 on the basis of the Treaty
of Versailles. The competence of this Organization,
among other things, includes standard-setting activi-
ties for the development of labor standards at the in-
ternational level.

In 2019, the ILO celebrates 100 years since its creation.
This article analyzes the current activities of the Or-
ganization to improve the existing international legal
norms, as well as the prospects for the development of
rulemaking planned for the upcoming years. In par-
ticular, special attention is paid to a set of measures
aimed at solving urgent problems affecting profound
changes in the sphere of labor at the international lev-
el. Among the tasks that the ILO plans to give priority
to in the nearest future are the finalization and uni-
fication of the international legal norms adopted by
the Organization, as well as the development of new
conventions aimed at improving the international le-
gal regulation of labor.

MATERIALS AND METHODS. Present study is
based on the analysis of the current legal framework
of the Organization, aimed at improving the interna-
tional legal norms on labor. In addition, the works of
Russian and foreign scientists on the chosen subject
were used. General scientific and special methods of
cognition, including comparative legal and formal le-
gal, are used as a method of research.

RESEARCH RESULTS. The authors’ analysis of the
ILO's work on improving international legal norms
on labour, showed that, at the present time clearly in-
dicated the intention of the Organization to organize
homogeneous in its content of norms regulating the is-
sues of occupational safety, hygiene and security in the
workplace. At the same time, the ILO has set itself the
task of updating existing norms and abolishing those
that are largely outdated and ineffective. In addition,
the Organization's activities in the upcoming years
will also focus on the audit of outdated standards and
other regulatory issues. Also, taking into account sta-
tistical indicators, according to the authors, there is an
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urgent need for the adoption of a new ILO Conven-
tion aimed at combating violence and harassment in
the workplace.

DISCUSSION AND CONCLUSIONS. In accor-
dance with the objectives and changes in the inter-
national legal regulation of labour relations, the ILO
Global Commission on the Future of Work has identi-
fied the most acute problems and challenges, the over-
coming of which will open up new prospects for future
generations in the field of labour, namely: the revision
of existing international labour standards, the aboli-
tion of obsolete, the codification of homogeneous rules
governing occupational safety, security and hygiene.
Great importance is also given to the improvement
and progressive development of international labour
law. In this regard, the authors believe that there is
a need for the ILO to develop and adopt a Conven-
tion to combat violence and harassment in the work-
place. The new international legal instrument should
provide mechanisms for protection against violence
and harassment, which could give greater weight to
the problem by covering all workers and all forms of
violence and harassment, and by addressing the issue
in a comprehensive and integrated manner. The draft-
ing and adoption of an international Treaty on the
subject would be extremely important, since violence
and harassment were unacceptable and were the op-
posite of the concept of "decent work"” adopted by the
ILO in 1999.

KEYWORDS: International Labour Organization
(ILO), Global Commission on the Future of Work,
international law, improvement and progressive de-
velopment of international labour standards, labour
protection, violence and harassment at work, interna-
tional labour law

FOR CITATION: Bekyashev D.K., Mikrina V.G.
Anniversary of the International Labour Organiza-
tion: the centenary and prospects. - Moscow Journal
of International Law. 2019. No. 3. P. 68-80.
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1. AKTya)II)HOCTI) M HOBU3HA NCCIEMOBAHMA

2019 r. MexpyHaponHas OpraHMsanus

tpyna (mamee — MOT) mpasgnyer cro-

JleTHe CBOEro CYILIeCTBOBAHMUA, YTO IOJ-
TBEP)K/IaeT €€ CTAaTyC KaK aBTOPUTETHOI I706ab-
HOJI OpraHusaluy, 3aHMMAIOIEcs MpobreMamMm
cepsr Tpyna [CxaukoBa 2019:34-43].

MOT 6bi1a cozgana B 1919 1. B pesynbrare pabo-
Tbl MUPHOJI KOH(epeHIyM, HayaBuelics B [Tapioke
U 3aKoHuuBIIetics B Bepcane. B Tom e rogy 6bum
npuHAT Ycrap MOT. C aToro MoMeHTa 1 110 HacToO-
Amiee BpeMs 3Ta OpraHu3aIys oCyIecTBAeT aes-
TE/TbHOCTD T10 3allMTe TPY[OBBIX IIpaB YeNoBeKa, a
TaKKe IIpaB Ha COLMaIbHOE ObecreveHe’.

B nactosmee Bpems B neHTpe BHuManua MOT
HAXOJIATCS BOIIPOCHI IOCTOIHOTO TPY/A M CO3TAHMA
pabouyx MecT, UICKOPEHEeHMsA JeTCKOrO TPYyHa, IeH-
JIEPHOTO PAaBEHCTBA, NOBBILIEHNA MPO(PeCCHOHANb-
HOTO YpOBHS, 0€30IaCHOCTM TPYAa, YKpeIleHNs:A
NPYHINIA TPUIAPTU3MA UM COLMATBHOTO IMATIOra,
COZIeJICTBMA HOPMaM, OCHOBOIIOJATAIOMIUM IIPMH-
IMIaM M IpaBaM B cdepe TPyAa U UX peannsanun
u Ip.

Cpenn 3apay, xoroppiM MOT mmanupyer yne-
JUTb TPMOPUTETHOE BHUMAaHME B IIPEHCTOSIINE
TOZBI, SIBNIAIOTCA JJOpaboTKa U yHUUKALWSA MpuU-
HATBIX 3T011 Opranusanmert Me>XXyHapoIHO-IIpaBo-
BBIX HOPM, a TakKe pa3paboTKa HOBbIX KOHBEHIIVIA,
HAIIpaBJIeHHBIX Ha COBEPIIEHCTBOBAHME MeX/yHa-
POIHO-IIPAaBOBOTO perympoBannsa Tpysa [[mmkman
2003:55-74].

ITo cnpaBeMBOMY MHEHMIO HEKOTOPBIX aBTO-
poB, mist toro yro6er MOT coxpanmna cBowo 3Ha-
4IMYIO POIIb B ME&XKIYHAPOJHOM HOPMOTBOPYECTBE
B HacTosllee BpeMs, eil HeoOXOAMMO OIpefe/nTh
HOAXOAbI K paboTe ¢ MEXIYyHApOJHBIMM HOPMaMM
TPYHOBOTO IIpaBa, 00ecrednTs 0OHOBIEHNE HOpMa-
TVBHOIT 6a3bl [JIymnukos, Jlymunkosa 2011:26].

B 2017 r. B pamxax BbiBuHyTOM MOT «MHU-
[IVATUBBI CTOJIETISA, Kacatoleiics Oypymero cgepsl
Tpyna» 6bUIa cospana [mobampras komuccnus MOT
1o BompocaM Oyzymiero chepbl Tpypa. ITo Hesa-
BJCUMBII OPraH, COCTOAIMIA U3 27 4el0BeK, KOTO-
PBIIl BK/IFOYAaeT BUJHBIX IPENCTABUTENIEN MUPOBOTO
OusHeca, MpoQCo30B, HAYIHO-UCCIE[OBATETBCKIX
LIeHTPOB, IPABUTEIbCTB U HENPABUTENbCTBEHHBIX
OpraHM3anuii. B 4mcie OCHOBHBIX BOIIPOCOB, pac-
cmaTpuBaeMbix Komuccueit, HoBble GOpMBI TPyfa,

VHCTUTYIMOHA/IbHBIE TOC/IEICTBIA U3MEHEHMIT Xa-
pakTepa Tpyja, HempepbiBHOe oOydeHnme, obecre-
YeHVe MHKTIO3MBHOCTU ) T€HJEPHOTO PaBEHCTBa,
CTaTUCTUYeCKas OLlEHKAa TPyAa M 6/1arocoCTOSHMA,
pOJb BCeoOIeli COLManbHOl 3alUThl B IIOCTPOe-
HMM CTaOVJIBHOTO 1 CIIpaBeInBoro oyayuero cde-
PBI TPYZA.

[mo6anpuas xomuccrss MOT no Bompocam 6y-
pywero cdepst Tpyza 22 suBaps 2019 r. ony6nuko-
Bana pokiay «Paborars pagy Oynmylero», rae mpu-
3BaJIa IPaBUTEIbCTBA PA3HBIX TOCYAAPCTB IPUHATD
KOMIITIEKC Mep, KOTOpble Oy yT CIOCOOCTBOBATH pe-
IIEHNIO aKTYa/IbHBIX IPO6/IeM, BIUAIMINX Ha ITTy-
Ookue mepeMeHbl B cepe TPyHa Ha MEXIYHApOJ-
HoM ypoBHe. [To MHeHnto Komuccun, Heobxonumo
pelleHye C/IeYIoWNX I106a/IbHBIX 3a/1a4 COBPEMEH-
HOCTH:

- BceoOujas TpyHoBas rapaHTusA: pabOTHU-
KaM JOJDKHO OBITh 06ecliedeHo cobmonene 0CHO-
BOIIO/IATAIOLINX TPYAOBBIX IIPaB, 3apab0oTHas IUIATa,
CO3JAI0IIAs YAOB/IETBOPUTEIbHBIE YCIIOBUA XKU3HY,
orpaHyyeHne pabodero BpeMeHM, Oe3omacHble 1
3710pOBbIE YC/IOBYSI PAbOTDI;

- rapaHTMpPOBaHHAA COLMAJIbHAA 3alIUTA OT
POXJEHUA IO CTAapOCTH, OTBEYAIOLasA MOTPeOHO-
CTAM JIIOfIEN Ha MPOTKEHUY BCEl UX SKM3HY;

- BceoOlljee paBO Ha HeNpepbIBHOE 00yde-
HMe, Jaollee JIOAAM BO3MOXXHOCTb IPHOOpeTaTh
npodeccroHaNbHble HaBbIKY, IEPEYYMBATCS U I10-
BBILIATh KBaMPUKALINIO;

- peryImpoBaHNe TeXHINYECKOro Iporpecca B
MHTepecax obecreyeHns JOCTOHOrO TPYAQ, BKIIIO-
4asg pa3pabOTKy MEX[yHApOJHOI CUCTEMBI PeTy/n-
poBaHMs IMPPOBBIX TPYAOBBIX ITATHOPM;

- yBelIWMYEHME WHBECTUIMII B SKOHOMMUKY,
5KOJIOTH3AIMI0 SKOHOMUKM U PasBUTUE CETbCKOI
5KOHOMUKI;

- IporpaMMa KOHKPETHBIX IpeoOpa3oBaHmit
B 0071aCTV TeH/IEPHOTO PaBEHCTBA;

- IepecMOTp CUCTeMBl CTHMYIMPOBAHUA
Ou3Heca B MHTepecax JONTOCPOYHBIX MHBECTHULIL .

2. Hoss1it nopgxon, Gpopmupyrommii 6ynymee
cdepsl Tpyna

Hosblit mozxop, KoTopblit popmupyet Oynyiiee
ceps! Tpyza, TpebyeT OT IPABUTENBCTB U OPTaHN-
3aumit pabOTHMKOB ¥ paboTopareneil BO3POAUTD
IOHsTIE OOIIeCTBEHHOIO ZOTOBOPa C L/ Ipe-

' MNoppobHee 06 nctopun cozganHma n npaBosom ctatyce MOT cm.: [bekAwes 2015:6-9, 26-60].
2 nobanbHaa Komuccma no Borpocam dyaylero cepbl Tpyaa. Pabotatb pagu nyywero 6ypyuiero. »Kenesa: MOT. 2019.
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OflOZIeHMS BO3MOXKHBIX BBI3OBOB, KOTOpBIe OyAyT
CBA3aHBI C HOBBIM KYpCOM Ha obecIiedeHye CIpa-
BEJIIMBOTO ¥ JOCTOIHOTO TPY/AQ [/IA BCeX pabOTHM-
Ko0B. JJaHHbBIII OfIX0X, 110 MHeHNIo aKkcepToB MOT,
OPUEHTMPOBAHHOI Ha YeTI0BEeKa, IPE/IIojIaraeT pas-
PabOTKy Tpex HallpaBJIeHNIT AeATeTbHOCTIL:

1) wumHBecTMLMYM B pasBUTHE CIIOCOOHOCTeI
JIofieil, 4TOOBI OHM MOITIM IIONy4aTh Ipodeccu-
OHa/IbHBlE HABBIKM, IIEPEYYMBAThCA U IOBBIIATDH
kBammukanyio; MOT npusBaHa oKasbIBaTh MM CO-
JieViCTBUE BO BpeMs MHOIUX IePEXOIHBIX 3TAIOB, C
KOTOPBIMM OHM CTOIKHYTCA B TeYeHVe )KU3HI;

2) VHBeCTMIVIM B MHCTUTYTBI PbIHKA TPYAa B
nensix obecriedenus Oynayuero chepsl Tpyaa, B KO-
TOPOM BOCTOP)KECTBYIOT CBOOOJA, JTOCTOMHCTBO,
9KOHOMIYECKast CTAaOMIbHOCTD 1 PAaBEHCTBO;

3) VHBeCTMLMM B JOCTONHYIO U CTaOU/IbHYIO
3aHATOCTb U (OPMMPOBaAHNUE IPABUI M CTUMYJIOB
B LIe/IAX COITIACOBAHVIA S3KOHOMIYECKOI U COLMAIb-
HOVI TIOINTUKY U I€TOBON MPAKTUKM C 3TOJ IIOBECT-
KOJl HA. B 4acTHOCTH, peKOMeHIaLuI KCIIEPTOB
HaIpaB/IeHbl Ha aKTUBM3ALMI0 MHCTUTYTOB PbIHKA
Tpyja. B paMKkax mpouecca MHBeCTMLMII B JaHHbIE
VIHCTUTYTHI IIAHVPYETCA YCTAHOBJIEHNE BCeoOber
TPYHOBOJI TapaHTUM, KOTOpas 3aK/I0YaeTcs B 00e-
CriedeHny COOMIOfieHYIsI B OTHOIIEHNM BCeX pabor-
HJMKOB BHE 3aBMCUMOCTYU OT UX JZOTOBOPHOIO CTa-
Tyca WIV CTaTyca 3aHATOCTY OCHOBOIIOJIATAIOLINX
1paB pabOTHMKOB, 3aKPEIIEHHbIX, B YaCTHOCTH, B
YcraBe MOT: 3apaboTHOII ITaThI, CO37iat0LIel Y/I0B-
JIETBOPUTE/IbHBIE YCIOBMA XM3HMU: MaKCHMAIbHOTO
NTUMUTUPOBaHKs paboyero BpeMeHn; 6€30macHOCTI
TPYZa ¥ OXPaHbI 30POBbs Ha IIPOU3BOJCTBE U T.Ji.

3. CoBeplIeHCTBOBaHNE
MeXIYHapOJHO-IPABOBOI0 PEryIIpOBaHI
OXPaHBI TPyfa

Ocoboe BHMMaHMe B HacTosLlee BpeMsA B paM-
kax MOT yzenserca Bompocy coBeplIeHCTBOBaHMSA
IPaBOBOJI perlaMeHTalL/ OXPaHbl TPyAa. IT0 00b-
ACHSAETCA TeM, YTO MMEHHO 3TOT IIPABOBOI MHCTHU-
TYT IPEXJie BCETO CBA3AH C 3aIMUTOI Ba>KHENIIETO
IIpaBa, IPUHAJJIEKAILEro 4YelloBeKy, — IIpaBa Ha
KM3HDb ¥ OXpaHy 3710poBbs. CoBpeMeHHbIe HOPMbI
3aKOHOJATENbCTBA TOCYJAPCTB B TOJ MV MHOM CTe-
IEHNM DETyIMpYIOT OTHOLIEHMA IO OXpaHe TPY.a,
OJIHAKO COBEPIIEHCTBOBAHNE MEXIYHAapOJHO-IIpa-
BOBOTO PEryIMpoBaHusA B 3T0i1 chepe IpefCcTaBIIA-
€TCsl YPe3BbIYAIHO BaXKHBIM M aKTYaIbHBIM. AKTbI

* MwpoBas cTaTucTUKa. Hoctyn:

MOT, mnocssuieHHble 00eCreYeHNI0 3TOPOBBIX M1
0e30IacHBIX YCIOBUIl TPYAa, IPVHATO JEIUTh Ha
TPY KaTeTrOPMUI: HOPMBI O0IIIero XapaKTepa; HOpMBI,
Kacaollyecs: KOHKPeTHBIX BUJOB IPOM3BOJCTBEH-
HBIX PUCKOB; HOPMBI, PETYMPYIOIIe OXpaHy TPy/a
OTJEbHBIX IPYIIl PAOOTHUKOB MM B KOHKPETHBIX
orpacnsx skoHoMukn [Iycos, JTrotos 2012:480].

O6mas KoHUenys 0e30IaCHOCTY M OXPaHbI
Tpyna 3akpereHa B Kousenum Ne 155 o 6e3omac-
HOCTY ¥ TUTMeHe TPyJia ¥ TIPOM3BOCTBEHHOII Cpefie
1981 r. n orpakeHa B Pexomenpmanmu Ne 164 o 6e3-
OMACHOCTYU U TUTMEHe TPyZia U IMPOU3BOCTBEHHO
cepsr 1981 1. CTOMT OTMETUTD, YTO [JAHHBIE MeX-
[lyHapOJHBIE aKTBI COflepyKaT TIOI0XKeHMsA 110 paspa-
0O0TKe, OCYIIECTB/ICHNIO J MEePUOANYECKOMY Iiepe-
CMOTPY COITIACOBAaHHOJ HALMOHAbHOM IONUTUKN
B 00/macTu 6e301acHOCTY TPY/a, TUTMEHDbl TPYAa 1
IIPOU3BOACTBEHHOI cpefibl. Llenb Takoi MOMUTUKY —
HpefyIpeanTb HeCYaCTHBIE CITyYan U HOBPeXAeHNA
3[0pPOBbS, BO3HMKAOLIMeE B pe3ynbrare pabOTh, B
XOfie Hee W/IM CBSI3aHHbIE C Hell, CBOfiA K MUHUMYMY,
HACKOJIBKO 3TO 0OOCHOBAQHHO M IIPAKTUYECKM OCY-
LIeCTBMMO, IPUYMHbBI ONACHOCTEN, CBOMCTBEHHBIX
IIPOM3BOACTBEHHOI cpefie. B oTm4ue oT gpyrux 1o-
KYMEHTOB, PeI/TaMeHTMPYIOLIMX BOIPOCHI OXPaHBI
TPY/a, B HUX He COflepKaTcs TeXHUIeCcKe MeXaHu3-
MBI pean3aly TaKoi IOMUTUKI TOCY/iapCTBa, M0-
3TOMY JJaHHbIE BOIIPOCHI OCTAIOTCA Ha YCMOTpEHMe
Ka)KZIOM CTPaHBI B OTAEIbHOCTU B COOTBETCTBUM C
HAI[VIOHA/IbHBIM 3aKOHOJIAaTE/IbCTBOM.

B Hacrosmee Bpems mcciefoBareny, paboran-
II1e B Pa3HBIX OOIACTAX HAYKM, IBITAIOTCA paspa-
60TaTh TEOPUIO ATHONOIMM (IIPUYMH) HECYACTHBIX
CITy4aeB, KOTOpPast HOMOXXET BBIABUTD, M30MPOBATDH
U B KOHEYHOM MUTOTe YCTPAaHUTb (PAKTOPBI, CIOCOO-
CTBYHOIIle BO3HMKHOBEHUIO HECYACTHBIX CITydaeB
VIV ABJAINIMECS UX HENOCPEeNCTBEHHON Ipudn-
Hoit. Ilo onenkam MOT, oxono 2,3 MIH MyX4MH
¥ JKEHIIVH €XEerofHO IOTMOAI0T B pe3y/IbTaTe He-
CYACTHBIX C/Iy4aeB Ha pabodeM MecTe MIN OT CBA-
3aHHBIX C paboroii 3aboneBanuit — B cpegHeM 6000
YeI0BEK eXKeNHEBHO .,

Takas cratucTika B 60O/IbIIMHCTBE CIy4aeB 00-
YC/IOB/IeHa Ppas3IMYHBIMM TEOPETUYECKUMM IIOf-
XOflaMI K OIpeJe/IeHNI0 IPUYMH BO3HMKHOBEHM
JIAHHOTO fABJIEHMA Ha pabounmx Mecrax. Teopmsa
MHO)KeCTBEHHOCTM IIPUYNH yTBEpP)KZaeT, YTO K He-
CYACTHOMY Cy4al0 IPUBOAUT HE KaKoe-TO OJHO
HeTpaBMU/IbHOE JIeJICTBNE MV OIaCHOe YCIOBHe, a
MHOXXeCTBO CIOCOOCTBYIOINX (GaKTopoB, 6Oosee

https://www.ilo.org/moscow/areas-of-work/occupational-safety-and-health/

WCMS_249276/lang--ru/index.htm (zata obpaiieHua: 22.03.2019).
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VIV MeHee 3HAYMMBIX IIPUYNH, IIPU OIpee/IeHHOM
COYeTaHMV KOTOPBIX HECYaCTHbIE CITy4Yay M MPOVC-
xozAT. CoracHo 3Toit Teopuu (aKTOpbl, CHOCOO-
CTBYIOIIe BO3HVKHOBEHMIO HECYACTHBIX CITyYaes,
MOTYT ObITH Pa3OUTHI Ha [iBE KaTETOPUIL:

1) moBemeHYeckue. JTa KaTeropus BKIIOYAET
B cebs (axTopbl, Kacawupecs pabOTHNUKA, TaKue
KaK HellpaBU/IbHbIE [EVICTBMA, HEJOCTATOK SHAHMI
VIV HaBBIKOB, a TAK)Ke HeaJleKBaTHOe (h13MIecKoe 1
ICUXIYECKOe COCTOSHUE;

2) orHocsmpMecs K Okpyxamwmeir cpeme. K
IAHHOJI KaTeropyy OTHOCKUTCS OTCYTCTBME HajjIe-
JKalllell 3alMTBl ONACHBIX 37IEMEHTOB 000pypoBa-
HIA, A TAKOKe YXY/LIeHNe COCTOSHNA 000py0BaHNA
B pes3y/bTaTe 3KCIUTYaTalMy WIU OLIMOOYHBIX JIeil-
CTBUIL.

Kpome Toro, 3aciyxupaeT IpUCTaTbHOTO BHMU-
MaHMA, TaK HasbiBaeMas Teopus aiicbepra, Ko-
TOpas IpeAIoaraeT, YTo MeXHAY MPOUCXOAALIN-
MM Ha IPENPMATMN HECYACTHBIMM CIIYYasMU CO
CMepTEeNIbHBIM MCXOZIOM, HeCYaCTHBIMU CIIY4YasiMu,
HOB/IEKIIVIMY 332 COOOV He3HaYMTebHbIe TPABMBI,
OIACHBIMM VIHIMJIEHTAMV U NIPOUCLIECTBUAMMU 6e3
HOC/IeNCTBUII CYILIECTBYET OIpefie/IeHHOe COOTHO-
meHne 1 B3auMOCBA3b. COINACHO 3TOi Teopum y
BCEX TaKMX COOBITUII MMEITCS OOIIie MPUYVHBL
Takum o6pasom, pacciefoBaHue M aHAIU3 VHIU-
IeHTOB (IIpOVCLIeCTBUI 6e3 IOC/IeACTBUIT) — 3TO
3¢ deKTUBHBI CIIOCOO OIpeeNeHns MOTeHIaNb-
HBIX IPMYMH HECYACTHBIX C/TY4YaeB, a TAKKe Heo6Xo-
IVIMBIX Mep IIPeOCTOPOKHOCTI®.

4. CucreMaTu3anusa MeXyHapOFHBIX
TPYAOBBIX HOPM

Bomnpocsl oxpaHbl U 6e30macHOCTM Tpyha Ha-
XOIAT CBOE OTPa)kKeH)Ee B MHOTOYMC/IEHHBIX aKTaxX
MOT, xotopbix HacumrbeiBaercs 6omee 30. K co-
KaJIeH!10, OOJIbIIMHCTBO U3 HUX Y>Ke 3HAYUTEIBHO
yCTape/m U He OTPaKAIOT CYLECTBYIOLIVE Peasiii.
YunuteiBasg 310, ApMMHUCTpaTuUBHBI coBeT MOT
Halle/leH Ha KoaMUKaIIo HOpM 0 6e301acHOCTI 1
TUTYeHe TPYAa B JabHEIIeM.

IIpumMedarenbHo, 4TO B cOOTBETCTBUM C JlOK/Ia-
JIOM 4eTBEPTOro CoBellaHus TpexcTopoHHeil pabo-

yeit rpynnbsl MOT 1o mMexaHusMy aHamusa HOPM,
ony6nukoBaHHbIM B 2018 T, rpymnma paboropare-
neil B LIe7IOM COMHEBAETCA B IIO/Ib3€ OTPAC/IEBbIX
aKTOB 0 6€30I1aCHOCTY U TUTUEHe TPYHa, 0COOEHHO
BBIJly OTHOCUTE/IbHO HM3KUX IIOKa3aTeseil ux pa-
TdUKaIY, HeOOOCHOBAHHO BO MHOTMX C/Ty4Yasx
fleTanu3alyuy, BAUAIIIE HAa UX aKTYyalbHOCTb B
JIO/ITOCPOYHOI EePCIeKTHBE, U YaCTUYHOTO Ay6/u-
POBaHNA MMM AKTOB O 6€30IIaCHOCTY V1 TUTVIEHE TPY-
fia, COTepKAIMX OOI[eNpYMEHNMbIe ITOTOXKEHVIA’.
OpHaxo, 10 MHEHMIO IPYIIIB pabOTHIKOB, OTPAcIe-
BbIE aKTHI 110 6€30IIaCHOCT U TUTMEHe TPYJa BaXK-
HBI U TI0/IE3HBI /IS pabOTHMKOB 1 paboToparerneii B
JlAaHHBIX OTPAC/AX, TaK KaK B HUX COfeparcs II0-
Jle3Hble pPeKOMEHJALMM 110 BOIPOCaM, BIMALINM
Ha IIOBCEJHEBHYI0 OPraHM3aLMIO TPYHa; B TO JKe
BpeM: OIIBIT CBUMIETE/IbCTBYET O TOM, YTO IIPaBU-
TeIbCTBA, 0COOEHHO Pa3BMBAIOLINXCA CTPAH, MOTYT
HPeANoYecTb PaTUPUKALNI0 KOHKPETHOI 1jeeBoi
KOHBEHLIMM, a He 001Iell 1 C/I0XKHOI KOHBEHIMM®.

B 2018 r. TpexcropoHHeit paboueil TpyIIOi
MOT 1o MexaHM3MY aHa/lN3a HOPM IIPUHATO pelile-
HIe 0 TOM, uT0 KouBeHumsa Ne 167 o 6e3omacHocTH
U TUTVEHE TPyHa B cTpouTenbcTse 1988 r. u Peko-
MeHpaysa Ne 175 o 6e30I1acHOCTY U TUTHIeHe TPy/a
B CTpOUTENbCTBE 1988 I. 0CTAIOTCA aKTya/IbHBIM, A
KonBeH1us Ne 62 o TexHUKe 6€30I1aCHOCTY B CTPOU-
TE/IbHOJ MPOMBILUIEHHOCTY 1942 1. ABsgeTca ycra-
PEBILMM MEX/IYHapOIHBIM JI0TOBOPOM.

B cBoro ouepenb HEKOTOpbIE AKTHI, PEryIupy-
IollMe OTHOIUEHMUs, CBA3aHHbIE C MHCIEKLUAMU
TPY/a, 0 MHeHUI0 Pabodeit rpynmbl, Takxe Hemo-
CTaTOYHO coBpeMeHHble. B yactHOCTH, KOoHBEHIIMIO
Ne 85 00 MHCHEKIMM TpyHa Ha TepPUTOPUSAX BHe
MeTponomu 1947 T. 1enecoo6pasHO OTMEHUTH B
2024 1., MOCKOJIbKY B AaHHOM JOKYMEHTE OTpaXKe-
HO MUPOYCTPOJICTBO, KOTOPOro 6ojblie He Cylie-
CTBYeT, ¥ OH He IOJIHOCTbI COOTBETCTBYET IIPUH-
nuny MOT, cormacHo KOTOpoMy MeX[JyHapOXHbIe
TPYHOBBIE CTaHZAPTBI HOCAT BCEOOIIMIT XapakKTep.
Yro kacaercs akryanbHocTu Konsenumm Ne 81 06
MHCIEKUUM TPyAa B IPOMBIIIIEHHOCTY M TOPIOB-
mu 1947 1. u Konsennum Ne 129 06 uHCIIEKIMY B
CEeNbCKOM X03siicTBe 1972 I, TO HaHHBI BONpPOC
Oyner paccMoTpeH TpexcTopoHHeit pabodeit rpym-

4 YyebHasa nporpamma MYL-MOT «Co3paHve coBpemMeHHbIX 1 3OPEeKTUBHbIX cucTeM UWHCneKkuun Tpyaar». 2016.
Mopynb 8: OxpaHa Tpyaa. C. 4. focTyn: https://www.ilo.org/wcmsp5/groups/public/--—-europe/---ro-geneva/---sro-moscow/
documents/publication/wcms_541332.pdf (gata obpatieHus: 22.03.2019).

> WHnumaTtmea B 0bnacty HopMm: [loknag yeTBepToro coellaHna TpexcTopoHHel paboyeit rpynnbl MO MexaHU3My aHanm3a
HOpM. [lJoknag [OSIKHOCTHBIX UL, B COOTBETCTBUM C M. 17 NONHOMOUMI TpexcTOpoHHek paboyelt rpynnbl N0 MexaHU3my

aHanm3a Hopm. *KeHeBa. 2018.C. 7.
5 Tam xe.
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IOJ 110 MeXaHM3MY aHaj}3a HOPM Ha COBEIAHUU
B2019r

Pabouas rpymma Takxe ImpoaHanu3upoana ag-
¢dextuHocTh akToB MOT mo cratuctuke Tpypa,
a uMeHHo: KonBenumio Ne 160 o cratuctuke Tpy-
ma 1985 1. u Pexomenmanmio No 170 o cTratuctuke
Tpyfa 1985 I. u BbIABUIIA, YTO NAHHBIE JJOKYMEHTBI
OCTAIOTCA AKTYa/lbHbIMMU, YTO HEIb3sl YTBEPXK/ATh
o Konsenryu Ne 63 o cratucruke 3apaboTHOI! 11a-
TbI ¥ pabodero BpemeHu 1938 r., koTopas mpusHa-
Ha ycrapesieit 1 6yzieT oTMeHeHa Ha [eHepanbHO
KoHpepenyn MOT B 2024 1.

[Tomnmo BbIIeykasaHHBIX TpobneM Tpexcro-
ponHeit paboueit rpynmoit MOT paccmarpuBancs
BOIIPOC O 11e7leCO00PasHOCTY Jja/IbHEIIIero Jieii-
ctBusA KonBeHunu Ne 45 o mpuMeHeHUM TPyZa KeH-
IVH Ha TOfi3eMHBbIX padorax 1935 r. Tak, B wactn
0e30I1aCHOCTY ¥ TUTYIEHBI TPY/a Ha maxtax Paboyas
rpyIma pekoMeHfyeT AIMMHUCTPATUBHOMY COBETY
MOT xBanuduimposarb gaHHyo KoHBeHIMIO Kak
ycTapeBLUIMII MEX/YHapOJHO-NIpaBoBoil akT. Ha-
IIOMHIUM, 4YTO COIJIACHO IOJIOKEHMAM JaHHOI KoH-
BEHLIMY JKEHIMHbI BHE 3aBMCUMOCTM OT BO3pacra
He MOTYT OBITb IPVBJIEYEHBI I/ pabOThI B IIAXTAX
1o HoObIYe IOJIe3HBIX JMCKOIAEMbIX KaK Ha TOCy-
JApCTBEHHBIX, TaK M HA YaCTHBIX HPeJIPUATUAX.
Yro Kacaercsa Kareropuil >KEHIIVH, MOAIIAJAMINX
nop feiictBye cT. 3 KonBeHuuu (rie mepedncieHsl
VICKJTIOYEHNA), TO NlepedeHb, OTPaHIYMBAOIINIL 3a-
IpeT Ha JeATeNbHOCTb HAa IOf3EMHBIX paborax,
ollpefie/ieH BecbMa IIMPOKO: «KEHIVHbI, 3aHMMa-
IollMe PYKOBOAALIME IIOCTbI ¥ HE BbINOIHALINE
¢busndeckoit paboThl; KEHIVMHBI, 3aHATbIE B CaHU-
TapHBIX U COLMAJIbHBIX CTyXK0aX; >XEHIVHBI, IPO-
XOpiAIIe Kypc 00ydeHNA U JONyIeHHbBIE K ITPOX0XK-
IEHUIO CTaXKa B IIO[I3€MHbBIX YaCTAX MIAXThI B L[EIAX
npoecCcHOHANIbHOI HMOATOTOBKM; PYTMe >KeHIIU-
HbI, KOTOpbIe MOTYT OBITb BBIHYX/EHBI CITYCKAaTbCA
BpeM: OT BpeMEHU B IO3eMHbIe YaCTH MIAXThI /I
BBIIIOJTHEHNSI PaboT He(M3MIECKOTO XapakTepar’.

IIpoBenieHHOE MCCIefloOBaHME AKTyaJlbHbIX Ha-
npasnernit gestenbHoct MOT 1o onenke ag-
(bEKTMBHOCTM  CYLIECTBYIOIVX — MEXAYHAPOIHO-
IIPABOBBIX HOPM CBUJETENbCTBYET O IIPENCTOALIEM
YIpa3IHEHNY YCTAapeBIINX aKTOB, a TAKKe AyOmm-
pYIOLIMX [PYT Apyra HOJIOXKEHUII KOHBEHLMI CO
CXOXXUM IIPeMeTOM peryaupoBaHusA. JlaHHas TeH-
IeHIMs MOATBepXjaeT HaleneHHocTb MOT, mpe-
KJIe BCEro B JIMIie TpeACTaBuUTeNell pabOTHIKOB 1
paboropareneii, Ha GopMupOBaHIe eMHOTO MOfIX0-

7 TMoppobHee 06 3ToM cMm.: [bekawes, MukpuHa 2016:82-92].

fia K yCTAaHOBJICHMIO MEXaHM3MOB 3allIUThl paOOTHN-
KOB OT HECYACTHBIX C/Ty4aeB Ha IIPOM3BOJICTBE.

CrenyeT OTMETUTD, 4TO IpobIeMa ycTapeBaHmA
aktoB MOT peiicTBUTENbHO MMEET MECTO. TaK, I10
MHEHMIO HEKOTOPBIX aBTOPOB, IPUYMHBI €€ BO3HVK-
HOBEHM VMIMEIOT JIBOJICTBeHHBIN xapakrep. C ofi-
HOJl CTOpPOHBI, HA/IUIIO CYLECTBEHHOE YIy4lleHMe
Ka4yecTBa YCJIOBUII Tpyfa B OOJBIIMHCTBE CTpaH.
YpoBeHb Tpeb6oBaHMIT K TAKUM YCIOBUAM Ha BHY-
TPUTOCY/JAPCTBEHHOM YPOBHE M CO CTOPOHBI pas-
HBIX MEeX/YHapOJHBIX COOOIECTB ceifyac ropasyio
Bblllle, 4eM B 3HAUMTE/IbHBIN YacTy TPaJULIMOHHbBIX
MeXJYHApPOJHbIX CTaH[AapToB Tpysa. C ppyroi
CTOPOHBI, [l COBPEMEHHOTO [Ie/IOBOIO MMpa Xa-
PaKTepHBI I7106a/IbHble ¥ TPUHLVIINA/IbHbIE M3Me-
HEHJ TEXHOJIOTMYECKUX Y OPTaHU3aIMIOHHBIX ITPO-
neccoB. B pesynbrare HeKOTOpble MEXIYHapOJHbIE
CTaH/IapPTHI TPYZia IPOCTO TepAIT cMbICc [UepHsaena
2010:141].

BesycnoBHO, ofHuM 13 Hanbornee HeiiCTBEHHBIX
cr1oco6oB HoBbILIeHNsA 3PPEKTUBHOCTY U aKTya-
NU3aLMI MEXIyHapOJHO-IIPaBOBBIX HOPM B ce-
pe Tpysa ABndAercsA ux kopudukanya. B nmocnenHee
Bpema MOT ypenser ceppbesHoe BHUMaHUe KO-
(bMKaLUM HEKOTOPBIX OTHOPOJHBIX HOPM MEXIyHa-
POJJHOTO TPY/IOBOTO IIpaBa. ITa CTOPOHA HOPMOT-
BOpUecKoil fesATennbHOCT Opranusanuy ABAeTcs,
0ecCIIopHO, TPOTrPecCUBHOI ¥ 3HAYMMOI Kak s
HayK! MeXJlyHapOJIHOTO TPY[0BOTO IIpaBa B 4YacT-
HOCTM, TaK M I Pa3BUTHA HOPMOOOpasyrolieit
¢yuxyn MOT B nenmom.

Kak usBecTHO, ¢ O3ULIMIT Teopuy IpaBa KOfiu-
¢duKamys HopM IpefcTaBiseT o060t 1eATeTbHOCTD
IO CO3/JaHMI0 HOBOTO, CBOJHOIO HOPMATMBHOIO
IPaBOBOTO aKTa Ha OCHOBE ITyOOKOII 1 BCECTOPOH-
Hell TlepepaboTKyM paHee [eICTBOBABILINX, HO yCTa-
PEBIINX aKTOB M BHECEHVHA B HUX CYILECTBEHHbBIX
usMeHeHuit. B mporecce kopudukanuyu Hapsamy ¢
BHECEHEM M3MEHEHUI B NENCTBYIOLIME, HE YTpa-
TUBLIME CBOEr0 3Ha4YeHM:A HOPMAaTMBHbIE AKTBHI B
IIPOEKT BHOBb CO3/laBae€MOI0 CBOJHOIO JNOKYMEHTa
BK/IIOYAIOTCA TAK)Ke HOBble HOpMbl. OHM IIpUAAIOT
KayeCTBEHHO MHOJ XapaKTep KaK CaMOMYy BHOBb
CO3/laBaeMOMYy HODMATMBHOMY aKTy, TaK ¥ IIpO-
LIeCCy PeryIMpOBaHMsA C IOMOIbI0 HOPM, COfieprKa-
IIMXCS B HEM, O0LeCTBEHHBIX OTHOLIEH IS,

B mexxpyHapopmHOM npaBe KOgMMKaLUA 4eTKO
dbopMynupyer u 3akpemseT 00s3aTeNbCTBA TO-
CY[ApCTB, JlaeT SCHOE IIpefiCTaB/IeHNe O JeiCTBY-
IOIVX B TOJ WIM MHON O0/acTy MeX[yHapOZHOTO

8 Opwugmnyecknii sHUMKNonegmyeckuii cnosapb. OTB. ped. M.H. MapueHko. M.: MpocnekT. 2006. C. 642.
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o6uIeHNs PUAYecKN 0053aTeNIbHBIX I/ BCEX TO-
cymapct mpasuaax [MosuaH, Yiakos 1975:247].
Yr1o KacaeTca MEXIYHapOSHBIX JIOTOBOPOB, TO
ClIeflyeT OTMETUTD, YTO MX BaXKHOI (yHKIIVell sB-
TA€TCA CUCTeMATM3alMA KaK KOHBEHLMOHHBIX, TaK
u 00pryHBIX HOpM. Hampumep, B mpeamb6byne Kon-
ey OOH no mopckomy npasy 1982 r. ykasaHo,
4TO ee Le/b 3aK/IIYaeTcsAd B KOgMMUKAIUY ¥ Ipo-
IPeCCMBHOM PasBUTMI MOPCKoOro mpasa [bexsmien
2019:220].

B yacTHOCTH, B JaHHOM KOHTEKCTe ITPOM30II/IA
kopudukanusa Hopm MOT, kacaroumxcs Tpysa pa-
OOTHMKOB MOPCKUX Ipogeccuii: MOPSIKOB U pbIba-
KoB. [loBbllleHHOE BHUMaHMe K CHCTeMaTy3alin
HOPM 3TMX ABYX KaTeropuii pabOTHUKOB He ABJIA-
eTCs YAVBUTEIbHBIM, TOCKONbKY B OTHOLIEHN HUX
ObUI0 TPUHATO 60MBUIMHCTBO KOHBeHImit MOT,
PeryIpyoLyxX TP/ OT/e/IbHBIX KaTeropuit pabor-
H1KOB. Tax, B ¢peBpane 2006 r. [enepanbHoIl KOHPe-
pennueit MOT 6buta npunsaTa KonBennus o tpyze
B MOPCKOM cypoxozcTse. [JanHas KonBeHumsa 06b-
eIMHAET ¥ TIPUBOJUT B COOTBETCTBME C COBPEMEH-
HBIMY TPeOOBAHMAMM HOJIOXKEHVsI 68 KOHBEHIINIT 1
pexomenpanmit MOT B obmacti mpaBoBOro pery-
JMPOBAHUA TPYAa MOPAKOB HauMHadA ¢ 1920 1. Ona
yCTaHaB/IMBaeT MUHMMAJIbHbIE TPeOOBAaHMA K MO-
psKaM, pabOTAIOLIMM Ha CYHE, a TAKXKe OIpefe/seT
Tpe6OBaHMA K YCIOBMAM VX 3aHATOCTI: IIPOJOIIKI-
TEIbHOCTY Pab0odero NHA 1M OTAbIXA, IPOKVBAHMUIO,
MeCTaM OT/bIXa, NUTAHMIO, MEJULMHCKMM YCIy-
raM 1 COlMa/nbHOIl 3amuTe. KoHBeHLUA 0 Tpyfe B
MOPCKOM CYZIOXOZICTBE BCTynmIa B cuy 20 aBrycra
2013 r., HabpaB HeOOXOAMMOE KOMMIeCTBO patudu-
Kalnii.

CremyeT OTMETUTD, YTO YPOBEHb paTU(UKAIil
kouseHiuit MOT, kacamomuxcs Tpy#a MOpPSKOB,
ObUI 3a BCe BpeMsA CyllecTBOBaHNA AaHHO Opra-
HM3AIVH JOBOIbHO HU3KMM. HekoTopble 13 HIX Tak
U He BCTYIIWIN B CUY. B To e BpeMs, IO ClIOBaM
opiBiiero lenepanproro aupexropa MOT X. Co-
MaBJa, He3aBUCYMO OT YPOBHA paTuduKaumii co-
OTBETCTBYIOLIVE HOPMbI KOHBEHIMIT (aKTI4ecKy
IIMPOKO IIPYMEHSIOTCA B TOPTOBOM (PJIOTE M CITyXKaT
TaK>Xe OTIIPABHOI TOYKON I BEieHN KOJIJIEKTHB-
HBIX [IEPETOBOPOB B 3TOJ OTpACIIL’.

CrenyolyM IIaroM 1Mo Kogupukamym HOpM B
pamkax MOT 6s110 npunsaTue B 2007 r. KonBeniymn
Ne 188 o Tpyzme B pribonoBHOM cekrope'’. OHa Tak
e, Kak 1 KoHBeHINA 0 Tpyzie B MOPCKOM CYZIOXOf-

ctBe, Kopuduuypyetr Hopmbl MOT, perynupyromue
TPYJ OPYToii KaTeropuy paboTHMKOB, el TPyZ, He-
IIOCPEICTBEHHO CBSA3aH C MOpeM — pblbakoB. KoH-
BEHIIVA O TPYAE B PHIOOJIOBHOM CEKTOpe BCTYIM/IA
B cuny 16 Hos16pst 2017 1.

Tpyn ppi6akoB, Tak >ke Kak ¥ TPy MOPAKOB, Ha-
XOUTCs 1of npucTanpHbiM BHUMManueM MOT. O6
3TOM TOBOPUT (aKT NpUHATUA faHHOI OpraHusa-
Luel MATY KOHBEHIUI M OBYX PEKOMEHJALMIL OT-
HOCHTE/IBHO TPY/a pbIOAKOB 3a BCIO MCTOPUIO ee Jie-
ArenbHOCTH. ClIelyeT OTMEeTHUTD, YTO PhIOOIOBHBII
cekTop oduumanbHo ob6osnasen MOT kak opHa
U3 CaMBIX OIACHBIX cep TPYHOBOI [ieATETbHOCTI.
Tax, B npeambyne KonBeHunu o Tpyze B ppi60/1oB-
HOM ceKkTope orMedaeTcs, yTo MOT paccmarpuBaet
PBIOOTIOBCTBO KaK OIACHYI Ipodeccuio 1o cpas-
HeHuw ¢ apyrumu npodeccuamu. Kpome roro, B
3TOM CEKTOpe OTMeYaeTCsl 3HAYNTE/IbHbII JeUINT
JIOCTOITHOTO TPYJia, KaK Ha Me/IKVX, TaK U Ha 6osee
KPYIIHBIX cypax'!.

5. Heo6xogumMocTh pa3paGoTKi HOBBIX
MeKAYHApOgHO-NPaBoBbIX HOpM MOT

AKTyanbHBIM BOIIPOCOM Ha noBecTke fHA MOT
B npennBepun [eHepanbHOM KoH(bepeHINN TPYAa,
HOCBALIEHHOM croneTuo OpraHmusanuy, ABAAETCA
YTBEP)KJI€HMEe HOBBIX MEX/[yHapO[JHO-IIPaBOBbIX
HOPM, HaIIpaB/IeHHBIX Ha 60PBOY C HAaCUIVEeM U CeK-
CyaJIbHBIMY JOMOTATeIbCTBAMM B cepe Tpyza.

[IpobnemMa HacumMA M JOMOTATeNIbCTB B OTHO-
IIEHNY JKEHIVH U MY)XYMH Ha pabodeM MecTe BCe
OCTpee OCO3HAEeTCA M TpedyeT NMPUHATHUA CPOYHBIX
Mep. OHa cTaza IpeMeTOM IPUCTaJbHOTO BHUMA-
HMA Ha I706a/IbHOM YpOBHE IIOCTIe NpuHATHA [e-
HepanpHOil Accambreeit OOH B 2015 1. IToBecTkn
IHA B OOJIACTM YCTONYMBOTO PasBUTUA HA HEPYON
no 2030 r., xoTopas HpemycMarpuBaeT obecriede-
HUe TIONHOV M IIPOM3BOJUTENBHON 3aHATOCTU MU
JIOCTOVHOI PabOTHI /IS BCEX KEHIUMH U MY>KUUH
(3ajaga 8.5), cokpalleHue HepaBeHCTBAa BHYTPU
cTpad 1 Mexxay Humn (Llenb ycToi4nBOro pasBuTs
(manee — ITYP) 10), o6ecnieuenne 3nopoBoro obpasa
XM3HUMcopercTBueomarononyunoyiscex(LIYP3)
1 obecIiedeHe TeH/IePHOTO PaBEHCTBA ¥ pacIIype-
HJI€e IIPaB ¥ BOSMOXKHOCTel! BCeX KEHILMH 1 IeBOYeK
(LIYP 5).

Heo6XoaMMOCTb HPUHATUA HOBBIX MEX/YHa-
POIHO-IIPAaBOBBIX HOPM OOYC/IOBTIEHA BBICOKMMM

° Cm.: Joknap leHepanbHoro anpekTopa MOT 0 pa3BuTUM CUTYaLUK B CEKTOPE MOPCKOro CyfoxoacTaa. eHesa. 2006.
1 NMoppobHee o KoHBeHLMK 0 TpyAe B pbl60SI0BHOM ceKTope cM.: [BekaLes 2008].

" NMogpobHee 06 3Tom cMm.: [bekAwwes 2017:274-281].
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CTaTMCTUYECKUMI II0Ka3aTe/lAMM HACWINA U JOMO-
raTe/bCcTB Ha pabounx Mecrax. I[Ipu aToM egmHOroO
OIpefie/IeHNs TOTO, YTO COCTAB/IAET HACH/IMe Ha pa-
6odeM MecTe, B HacTosllee BpeMsA HeT. boybIuyH-
CTBO aBTOPOB BK/TIOYAIOT B 3TO IOHATUE YOMIICTBA,
HaIlaJleHus, YIpo3bl, MOOOUHTI'?, n3fieBaTeNIbCTBA Ha
pabouem mecte [Chappell, Di Martino 2006:3]. Het
TaK)Xe 11 Opefie/ieH A TOMOTraTe/NbCTB. ITO OTYACTI
CBA3aHO C TeM, YTO JaHHasA Ipo6/IeMaTyKa HaXOfJUT-
A JINIIb HA HAYAJIBHOM CTafiuy 0OCYKIEHNUSA B PaM-
kax MOT. OpHako, HecMOTpA Ha pas3nMyysA B HOf-
XOfjaX K IOHVMAI0 JaHHOTO ABJIEHMSA, CIOKUIOCH
oblee MHeHNe, YTO HAaCUIVE M JJOMOTAaTe/IbCTBA B
cepe Tpyaa uMeroT He TONMBKO (HU3MUECKUE, HO 1
ICUXOJIOTMYECKIIE V1 CEKCYaIbHbIe aCIIeKTBI.

B HalMoHa/IbHOM 3aKOHOJATENbCTBE HEKOTOPBIX
TOCYHApCTB COAEP>KUTCA MOHATUE «HACUINE U JI0-
MOTaTe/lbCcTBa Ha pabodeM MecTe». Tak, COITACHO
nonoxxeHnto Tpymosoro xomexca Kanappr 1995 T
Hacunue Ha paboyeM MecTe HpefCTaBsieT co6oit
noboe feiicTBIe, IOCTYIIOK, YTPO3Y WM XKEeCT B OT-
HOLIleHN! paboTHMKA Ha paboyeM MecTe, KOTOpPbIe
MOTYT IIPUYMHUTD €My Bpefj, TPaBMY WM BBI3BATb
6onesup”. B 3akone benbrum o Gmaromonyunu pa-
00THMKOB 1996 T. IpK BBINONTHEHUM PAOOTHUKAMM
TPYHOBBIX 0053aHHOCTe}! HacUIMe Ha pabodeM Me-
CTe OIpefieNnseTCs Kak 0001t akT, MOfBepraromyil
pabOTHMKA IICHXOMOTMYECKUM WM  (DU3MIECKUM
YTrpO3aM WM HAIlaJIeHNIO BO BPEMs BBITIOTTHEHNUA MM
cBoeli paboTb'. B cOOTBeTCTBUM € pacniopsDKeHeM
Ynpasnenusa no Bonpocam ycnosuii Tpyga Janum N
1504 3a 2015 r., KacaOIMMCA CBA3aHHOTO C TPYLO-
BOJI JIeATEIbHOCTBIO HACUIMA B Hepabodee BpeMs,
TaKoe HACHUINe COBEpLIACTCH JIMIAMM, HAIpYMep
K/IVIEHTaMI ¥ 3aKa3uyKaMu. B pesynbrare paboTHu-
KV TIOIBEPraloTcs GM3NYecKuM HalajKaM, yrpo3aM
M OCKOPOMTE/IbHBIM JIEVICTBUAM, B TOM YNCTIE [IO-
MorarenbcTBaM'”. B 1enom, ciefyeT OTMeTHTD, YTO
Ha HAIMIOHA/JIbHOM YPOBHE CEKCya/bHble JIOMOTIa-
TeNbCTBA Ha paboyeM MeCTe 3alpeleHbl B COOTBET-
CTBUM C HOpMaMIU pAfja oTpacielt npasa. [Ipu stom
3HauMTe/IbHAA YaCcTh HOPM HaK/IafibIBaeT 00A3aHHO-
CTM Ha paboTozaTesell 1 IpefycMaTpUBaeT, YTO OHM

MOTYT OBITb IIPUBJIEYEHBI K OTBETCTBEHHOCTH 3a
fieiicTBYsL cBouX corpypHukoB [McCann 2005:31].
C coxarneHneM IPUXOAUTCA KOHCTATMPOBATD, 4TO B
POCCUIICKOM 3aKOHOJJaTe/TbCTBE MOHATHA «HACHUINE
Ha paboueM MecTe» U «JOMOTaTe/NbCTBa Ha pabodyeM
MecTe» He HAIIIN CBOETO 3aKpeIUIeHMA.

ITo muennto akcrieproB MO, renepHoe Hacu-
lue ¥ JIOMOTaTe/bCTBA JIO/DKHBI ITOHMMAThCSA Kak
pAz HenpueMIeMbIX GpOpM MOBEAEHNU U MPAKTUKA
WIM KaK yTpo3a TAKOBBIX — OYIb TO €VHIYHbII WV
MOBTOPHBIN C/y4all, — Le/bl, Pe3y/IbTaTOM WA
BO3MOXKHBIM CTI€[ICTBME€M KOTODBIX AB/IAETCA IPU-
4yHeHMe (U3NYECKOro, IICUXOIOIMYECKOro, CeK-
CYa/IbHOTO MM 9KOHOMMYECKOTO Bpefa, BKIOYas
TeHJiepHOe Hacyue 1 foMorarenbcTsa'®. [Ipu stom
HO/Ib30BATbCSA 3aLINUTON OT TaKOro poja JOMOra-
TeIbCTB JIO/DKHBI BCe PAOOTHMKM B KaXJOM CEKTO-
pe 3KOHOMMKN, a TaKXKe /NI, TPOXOJALINe TIPO-
(beccroHaNbHYI0 MOATOTOBKY, BK/IIOYAsd CTAXEPOB
U YYEHVKOB, YBOJIIEHHBIX I BPEMEHHO OTCTpaHEH-
HBIX OT paboTBI JINL], BOTIOHTEPOB, ULIYLINX pabo-
Ty JINL Y COMCKaTeNnell BaKaHCUIL. Ba>KHO OTMeTHTD,
4TO >KePTBAMU ¥ BMHOBHMKAMM AKTOB HACWINA 1
JIOMOTaTeNbCTB B chepe Tpysa MOTYT ObITH pabo-
TOJaTeN, pabOTHUKM, a TAKXKe TPETbU CTOPOHBI,
BKJIIOYAs K/IVMEHTOB, HOTpe6MTeHeI71, I10/Ib30BaTeselt,
HOCTAaBUIMKOB YCTYT, IALIMEHTOB ¥ IIPeACTaBUTeNel
obmecrBeHHocTn. Kak cuntaer MOT, kaxpoe rocy-
IapCTBO JO/DKHO IPMHIMATh HOPMaTUBHbIE IPaBO-
Bble aKTbI J1 IIPOBOANTD IONUTHKY, FapaHTHUpPYIOLINe
IPaBO Ha PaBEHCTBO U HeJOMYyIeHNe JYCKPUMIHA-
LIV JIs BCeX paOOTHUKOB, B TOM 4uCiIe Ayt pabo-
TAIOLIMX JKEHIVH, a TAKXe I pPabOTHNUKOB, TIpH-
HaJITIeXAINX K OFJHOV MM HECKONbKUM YA3BMMbBIM
TPyIIIaM WM IPYIIIaM, HAXOAAIMMCA B CUTYAIVIAX
He3aIVIIeHHOCTH, Ha KOTOPBIX HECOpa3MepHO CKa-
3BIBAIOTCS HACMIIVE U IOMOTATeNIbCTBA B cepe Tpy-
fia.

MOT npussAma MeXyHapogHO-IIpaBOBble HOP-
MBI, B KOTOPBIX PacCMaTPUBAIOTCA OTHE/NbHbIE POp-
MbI HaCU/IUA U foMoratenbcTB. OfHAKO HU B Of[HO
U3 HUX He YKa3aHbl HaCHU/INe ¥ [IOMOTaTe/IbCTBA KaK
OCHOBHa1 I1e/Tb, PABHO KaK HU B OJJHOI 13 HUX KOH-

2. MOGOUHT — 3TO HENPUATVE OLHOTO M3 YIEHOB TPYLOBOIO KOMJIEKTVBA APYrMMM €r0 YileHaMU, UHaye roBops, TPaBss
VHAMBYAA KaK YfleHa KONEKTUBA, Kak MPaBWIio, C Liefblo ero NoCieAyioLero yBobHEHWS.

3 Canada Labour Code. 1985. URL: https://laws-lois.justice.gc.ca/eng/acts/L-2/ (accessed date: 18.04.2019).

% Act of 4 August 1996 on well-being of workers in the performance of their work. — Belgian Official Gazette. 18 September

1996.

> The Policy on Gender Equality in Denmark — Update. In-depth Analysis for the FEMM Committee. 2015. P. 16-18. URL:

http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/510026/IPOL_IDA(2015)510026_EN.pdf

18.04.2019).

(accessed  date:

® Noknag V(1) «[onoXmTb KOHeL, HACUUIO 1 JOMOTaTeNbCTBAaM B OTHOLLEHUV XXEHLUUH 1 My>UUH B cdepe Tpyaar. KeHesa:

MexayHapopaHoe 6iopo Tpyza. 2018. C. 8.
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KPeTHO He OIIpefie/ieHO MOfoOHOe MOoBefieHNe 1 He
IPeJyCMOTPEHO TOYHBIX PEKOMEHJALMII OTHOCH-
TeIbHO TOTO, KaK PelnThb JaHHyko npobiaemy. Hu B
npeambyne Ycrasa MOT, v B ®unagenbuiickoit
mexmapanuy o nenax u 3agadax MOT 1944 r., as-
JIALIENCA HeOThEM/IEMON YaCTbI0 YCTaBa, He yIIO-
MMHAETCsA U He OIpefieiAeTCs OHATIE «HACU/IME U
floMoraTenbcTBa B cepe Tpyna». HecmoTps Ha aro,
IIeHTPa/IbHOE MECTO B 000X JOKYMEHTAX 3aHNMaeT
ujies 3alMThI OT TPaBMaTU3Ma U BPEJHBIX YCIOBUI
Tpy#a. Ha npotsbxennn Beeit cBoeit ucropun MOT
IpMHMMaa HOPMbI, Halle/leHHble Ha obecredyeHnme
3alMThl PAOOTHMKOB B IIJIOM ¥ UX OT/E/IbHBIX Ka-
TEropMi, Ifie MOTYT IIPOMCXOfiUTb HAaCUIMe U [O-
MOTrarTenbCTBa, HAIpUMep TeX, KTO OCYILIeCTB/AET
TpynoBble GpyHKIMYU B HOUHOe BpeMs. bopbba ¢ Ha-
CUJIMEM M JIOMOTaTeNbCTBAMM IIPeyCMOTPEHa MHO-
IMMI OCHOBoImoaarapmyuMmy kouseHnusamm MOT.
HesakoHHble GOpMBI TpyAa, paccMarpyBaeMble B
pane ocHoBHBIX KoHBeHIuIT MOT, Takue xak mpu-
HYIWUTE/IbHBINA U IETCKUIA TPY/, 110 CYTU TAKXKE CBA-
3aHBI C HACU/IVEM.

Konsenums Ne 111 o auckpumuHanmu B o6ya-
CTU TpypJa 1 3aHATUI 1958 I. IpusbIBaeT IPOBOJUTD
HOMUTUKY TOCYHAPCTB-4/IeHOB, HAIIPABIE€HHYI0 Ha
obecrieyeHne paBeHCTBAa BO3MOXKHOCTEN 1 obpalite-
HYA B Le/IAX UCKOPeHeHMA BCAKOI AMCKPUMUHALIUY
B chepe TpyHa ¥ 3aHATHUI 110 IPU3HAKY PACBI, L{BeTa
KOXU, 110714, PEIUTUM, IOMUTUIECKNX YOeXKIeHWit,
TPAXJAHCTBA MIM COLMAIbHOIO IPOUCXOXK/IEHNUA.
ITo Muennto Komurera 3KCIIepTOB 110 IPUMMEHEHNIO
KOHBEHIIMII ¥ peKOMEHJAaluIi, CeKCya/lbHbIe JOMO-
ratenbcTBa B cdepe Tpysa IPefCTaBISAIOT 060t
cepbesHyl0 (GOpPMY AMCKPUMUHALMY TI0 NPU3HAKY
071, TIOfIAJA0IYI0 HOf JieiicTBMe HaHHON KoH-
BEHLU.

HekoTtopble aKTbl, IPUHATHIE B IIOCIEHE TO/IBL,
HpefyCMaTpPUBAIOT PsAJ, 00A3aTeIbCTB IOCYAAPCTB-
YYaCTHMKOB B OTHOIIEHNY 3aIUThI PAOOTHUKOB OT
HacuausA u foMorarenscTs. Hanpumep, Konsennys
Ne 189 0 JOCTOIIHOM TPYJe ZOMALIHUX PabOTHMKOB
2011 r. Tpebyer ot rocymapcts — wieHoB MOT mpu-
HATUA Mep, 00ecrednBaoNINX, YTOOBI JJOMAIIHMe
pabOTHMKM II0Ib30BAINCh HAJIeXKAILEll 3alNUTOl
oT BcexX (opM 3/10YIOTpeO/neHNs], JOMOTaTeIbCTB
u Hacywmst [Mukpuna 2018:118-122]. B cBoto ove-
penb Pexomenpanua Ne 201 o jocroitHOM Tpype
foMaiHKux pabotHukos 2011 r. mpegycMarpuBaeT
BHEZI[peHJEe MEeXaHU3MOB 3allUThl JIOMALIHUX pa-
OOTHMKOB OT 3/I0YIIOTPeO/IeHNIT, JOMOTaTe/NbCTB 1
aKTOB HACU/IMA, B TOM YUCTIE YYpeXJeHNe JOCTyII-
HBIX MEXaHM3MOB IOl XKajo0, ¢ TeM 4TOObI Bce
’KaJI00BI CTAHOBWINCDH IIPEIMETOM COOTBETCTBYIO-
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VX pacciefoBaHMil U CyeOHBIX pa3bupaTenbCTB.
B 2016 r. 6p11m npuHATH HONpaBky K KoHBeHInu o
TPYyJe B MOPCKOM cypoxofcTse 2006 r., HalIpaBIIeH-
Hble Ha obecIeyeHye 3alUThl MOPSKOB OT JOMOTIa-
TEIbCTB Y IPUTECHEHUIL.

3anpeTsl Ha HacW/IMe 1 JOMOTaTeNbCTBa TIpefyc-
MOTpPEHbI TAKXKe B aKTaX, PeryINpPYIIINX TPyLOBbIe
U CMEXHBIe C HMU OTHOLIEHNUS B paMKaX MeXJy-
HAPOJHBIX MEXIIPABUTENbCTBEHHBIX OpraHM3AIINIL.
Tax, B Ilonoxennax o mepconane OOH 1952 r.
(c mocnmepyoMUMI MHOTOYNC/IEHHBIMI U3MEHEeHM-
AMM ¥ TONOJTHEHNAMM) YCTAHOBJIEH 3aIIpeT CITy»Ka-
uyM Cekperapunara OOH Ha nio6ble nposiBeHNs
IVCKPUMUHALIMY WIM JOMOTAaTe/lbCTB, BKIIOYAs
CeKCyasIbHBIe JOMOTaTe/IbCTBA MV IIPUTECHEHNA 110
IPU3HAKY TI07a. AHAJOIMYHbIe HOPMbI B OTHOIIIe-
HMI COTPYAHUKOB CEKpPeTapuaToB COAEP)KATCA U B
COOTBETCTBYIOLIVX MONIOXeHNAX o nepcoHane MOT,
BO3, ®AO u fpyrux creninanmu3upoBaHHBIX YIPeXK-
nernit OOH.

Kak mpaBuiio, yalie moiBep>KeHbI BO3/Ie/ICTBIIO
TeH/IepPHOTO HACUINA ¥ JVCKPYMUHALINY BBUJY X
COLIMANIBHOTO CTaryca >KeHIMHbL Heobxomumo
IPU3HATD, YTO HACU/INE U, IIPEXJe BCEro, JOMOora-
Te/IbCTBA OKA3bIBAIOT HEraTMBHOE BO3JENCTBUE Ha
Ka4yecTBO rOCY/JapCTBEHHBIX 1 YACTHBIX YCIIYT U MO-
TYT IIPeIATCTBOBATD IMIIaM, 0COOEHHO JKEeHIIMHAM,
BCTYIIaTh Ha PBIHOK TPYMA, OCTABaTbCA B COCTaBe
paboueit cuIbl 1 NMPOQeCcCcHOHaTIBHO Pa3BUBAThCH.
IIpn 3TOM CeKcyabHbIe JOMOTaTe/lbCTBA Ha pabo-
4yeM MeCcTe XapaKTepM3yITCs Pa3sHbIMU BUJAMI TIO-
BefleHnA. OHM BapbUPYIOTCA OT CaMbIX BONMIOIIVX
IEVICTBUIA, 3alIPELIEHHBIX YTOIOBHBIM IIPaBOM — 13-
HACU/IOBAHNA, CEKCYaTbHOTO HACH/INA — [IO BHEIIHe
0e300MHBIX, TAKMX KaK KOMMEHTApuy, LIYTKU U
¢dusnueckuit koHTakT [Rubenstein 1992:11]. Kpome
TOTO, BUJIbI TIOBEJIEHM, CYNTAIOMINECS CeKCYaTbHbI-
MM JOMOTaTe/IbCTBAMI Ha pabodyeM MecTe, pasinya-
I0TCA B 3aBUCHMOCTH OT KYZIBTYP ¥ TPafyULuii, ClIo-
JKMBIIMXCSA B KOHKpeTHOM obmecTse. Hampumep,
CTeIeHb (U3NYECKOTO KOHTAKTa MeXJy KOJUIeraMiu
o paboTe MOXeT OBITb B HEKOTOPBIX KY/IbTypax
BBbIIIIE, YeM B JIPYTUX, B TO BpeMsA KaK KPYT TeM, KO-
TOpBIe 0OCY>KJAIOTCSI Ha paboyeM MecTe, TaKXKe MO-
et pasnuyarbes [Pryor et al. 1997:509].

B HacrosIee Bpems He CyIIeCTByeT MeX/yHa-
pozHO-IIpaBoBoro akra B pamkax MOT, koTopbiit
OBl yCTaHAB/IMBAJT MEXaHV3MBI 3aIUTHI OT JOMOTIa-
TeNbCTB U HacumA B chepe Tpyna. Hecmorps Ha To
41O HelicTBytouye Hopmbl MOT mpepycMaTpuBaroT
ompefie/ieHHble 00:3aTeNbCTBA TOCYAAPCTB 110 KOH-
TPOJIIO 32 BBITIONHEHMEM TPeOOBaHNIT O HETOIYCTH-
MOCTY HaCU/IMA U JOMOTATeNbCTB Ha PBIHKE TPYHa,
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TeM He MeHee Ha IaHHbIIl MOMEHT OTCYTCTBYIOT YeT-
KO C(OpPMY/IMpPOBaHHbIE MEXIYHAPOLHO-IIPaBOBbIE
OCHOBBI OOPBOBI C STVM HETATUBHBIM SABICHUEM.

B cBA3M ¢ BbIlIeCKa3aHHBIM, Ha HAlll B3IJIAJ, BO3-
HMKJ/Ia HEOOXOIIMOCTD B paspaboTKe U IPUHATIY B
pamkax MOT cooTrBeTcTByMOLIEl KOHBeHLIMN. B HO-
BOM MEX/IyHapOJHO-IIPaBOBOM aKTe C/Iefl0BA/IO Obl
HPefyCMOTPETb MEXaHU3MBI 3aIUThI OT HACWINA 1
JIOMOTaTe/IbCTB, KOTOPble MOI/IN ObI IPKUAATH OOMb-
VT BeC 3TOJ IIpobieMe 3a CYeT oxXBara Bcex pabor-
HMKOB ¥ MI0OBIX (OPM HAacWIMA ¥ JOMOTaTebCTB,
a TakoKe O7arofaps pacCCMOTPEHUIO 3TOTO BOIIPOCa
BCEOOBEM/TIOLINM ¥ KOMIUIEKCHBIM 0o6OpasoM. Pas-
paboTKa U IPUHATIE MEXXIYHAPOJHOTO JOTOBOPA I10
JIAHHOMY BOIIPOCY YP€3BBIYaiIHO BaXKHBI, IIOCKO/IBKY
Hacyuue ¥ JJOMOTaTebCTBA HeJOIMYCTYMbI U ABIIA-
I0TCS TIPAMOI IPOTUBOIOIOKHOCTBIO KOHIISIIIIVI
JIOCTOVHOTO TpyAa, obosHayenHot MOT B xauecTBe
cBoeil mepBuuHOM Lemt B 1999 r.Y7 B wactHOCTH,
HPUHATIE JAaHHOTO MEK/[YHAPOJHO-IIPAaBOBOTO aKTa
HO03BOIMJIO OBl peann30BaTh KOMIUIEKCHBIN TIO/XON
K mpo6remam Hacumus B cdepe TPy/a, a MUMEHHO:

1) paspaborarth BceoOBeMIIIONIEE OIpefere-
Hyle TIOHATHSI «HACWIINE U JOMOTaTe/IbCTBA Ha pabo-
4eM MecTe»;

2) Upu3HATh IPaBO BCeX KaTeropuii pabot-
HJMKOB Ha CBOOOZIHYIO OT HACW/INA U [IOMOTaTe/TbCTB
cdepy Tpyna;

3)  BBecTHM 3alpeT Ha HAaCUIVE VI JOMOTaTe/b-
cTBa B cdepe TpyzHa;

4) paspaboTaTh BCEOOBEMIONIYIO CTPATETHUIO
HpefyNpEKeHNA HACUINA M JOMOTaTe/IbCTB;

5) obecreunTb CcOOIOfEHNE ¥ MOHUTOPYVIHI,
BK/II0YasA HaJIe>KHbIE U IOCTYIIHbIe MEXaHU3MBI pac-
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POJib IOHECKO 1 BOUC B
MEXAYHAPOAOHO-NMPABOBON OXPAHE
TPAAULUNOHHbDIX BbIPAXEHUIW KYJb-
TYPbl U TPAAULUNOHHBIX 3HAHUN

BBEIEHWUE. Hacmoswas cmamvs nocesujeHa
ananu3y nooxodos Opeanusauuu OO6veouHeHHbIX
Hayuii no éonpocam o0pazosanust, HAyKu u Kymio-
mypui (FOHECKO) u BcemupHoii opeanudauuu uH-
mennexmyanvroti cobcmeernnocmu (BOVC) k ox-
paHe MPAOUUUOHHBIX BbIPANEHUL KYTbmypol U
mpaouyuorHvix 3Hanuti. Llenvio Hacmosusezo uc-
C71e008aHUS ABAEMCS onpedeneHue 0cobeHHocmeil
0Xpavl IMux 00veKNos, COOMHOUIEHUS cnoco60s
ux oxpanvt 6 pamxax IOHECKO ¢ eosmoncHocmamu
0XpaHvl, KOMopbvle 3aKPennAomcsa 6 00KyMeHmax,
paspabamuvisaemoix MexnpasumenvcmeeHHbIM KO-
mumemom BOVIC no unmennekmyanvHoii co6-
CMBEHHOCMU, 2eHEMUHeCKUM Pecypcam, mpaoutyu-
OHHBIM 3HAHUAM U PONILKTIOPY.

MATEPUAIJIBI I METOJDBI. Mamepuanamu ons
UCCTIE008AHUS CTIYHAM KOHBEHUUU U AKINbL «MALKO-
20 npasar, paspabomarHvie U NPUHAMble NOO I2U-
oot JOHECKO u BOMC. OcHosHbuimu memooamu,
UCNONL30BAHHBIMU NPU NPOBEOEHUU UCCTIE008AHUS,
ABNAOMCA  KOHKPEMHO-UCMOPU1ecKull, CpasHu-
MenbHO-NPasosot, a makie CUCeMHbLLi Memoo.
PE3YJIbTATDI MCCIEJOBAHMS. B cmamoe
paccmampusaemcsi  XpoHos02u4eckas nocnedosa-
MenbHOCMb BKTIHUEHUS 80NPOCA OXPAHBL MPAOULU-
OHHDIX BbIPANEHUTE KYTbMYpPbl U MPAOUUUOHHBIX
3HAHULL 6 N0BECKY OHS HA MeHOYHAPOOHDIX KOH-
dpepenyusax. B nacmosiueii pabome 60 6HUMAHUE
NPUHUMAIOMCA KAK CAMOCHOAMenvHble UHULUA-
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muevt OHECKO u BOJVIC, max u ux coemecmHole
npoekmol. 3HauumenvHoe BHUMAHUE YOeAercs
ananusy npoepammol «IIpososenauieHue uiedespos
YCMHO20 U HEMAMEPUATTLHO20 HACTIEOUS UeloBeve-
cmea» u Kpumepusm omoopa, 3aKpennieHHviM 6 Hetl;
npuBoOSTMCs npumepvl 00veKmMos, Komopuie Ovimu
NPU3HAHBL Ue0e8PAMU YCIHO20 U HEMAMePUATbHO-
20 Hacneoust venosevecmsa. I100po6HO aHanusupy-
emcs NOHAMUEe HeMAMePUAnvHozo KybmypHOzo
Hacneoust, 3akpennenHoe 6 Konsenuuu 06 oxpae
HeMamepuanvHozo KynvmypHozo Hacneous 2003 2.,
OCyulecmensiemcs e20 conocmasseHue ¢ Kamezopu-
AMU  «MPAOULUOHHDIE BbIPANEHUS KYTbMypPol» U
«MPAOUUUOHHDIE 3HAHUS», UCNOTb3yembimu Medxc-
npasumenvcmeerHvim komumemom BOVIC no um-
MeneKmyanvHoti coOCeeHHOCU, 2eHeMUecKUM
pecypcam, mpaduluOHHbIM 3HAHUAM U POTLKIIOPY 6
JoKkymeHmax, paspabdamovléaemvlx cneyuanvHo 07
obecneueHust ux oxpamol.

OBCYJXITEHWVE V1 BBIBOJBI. Onpedeneriue He-
MAMepUanvHozo KynvmypHo2o HACeOus, 6bipado-
mannoe FOHECKO, ssnsemcs wiupokum u 6Ka04a-
em 6 cebsa aneMeHmvl KAK  MPAOUUUOHHDIX
8bIPANCEHU KY/IbMYPol, MAK U MPAOUUUOHHDIX 3HA-
HUtl, ecnu ucnonv3osamv mepmunonoeuro BOVIC.
FOHECKO npu paspabomke mex0yHAPOOHbIX UH-
CMPYMEHMO08 07 OXPaHbl MPAOUUUOHHBIX 3HAHUT
U MPAOUUUOHHDBIX BbIPANCEHUTI KYTbypbl npudep-
HUBAEMCS KOMNTIEKCHO20 N00X00a U HAleleHa npe-
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UMYULECINBEHHO HA COXPAHeHUe IMUX 00veKmos U
obecneueruie UX HUIHECNOCOOHOCTNU 8 OMAUUUE O
BOMC, komopas denaem axuenm Ha npedomspa-
wieHUY U npedynpescoeHuu Ux He3aKoHHo20 UCHOTIb-
308aHUSL.
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THE UNESCO AND WIPO’S
CONTRIBUTION TO THE TRADITIONAL
CULTURAL EXPRESSIONS AND
TRADITIONAL KNOWLEDGE PROTECTION

INTRODUCTION. This article is devoted to ana-
lyzing the United Nations Educational, Scientific
and Cultural Organization and World Intellectual
Property Organization’s approaches to the protection
of traditional cultural expressions and traditional
knowledges. The study is aimed at comparison the
UNESCO and WIPO’s instruments for traditional
cultural expressions and traditional knowledge pro-
tection.

MATERIALS AND METHODS. Research mate-
rial include Conventions and “soft-law” instruments
developed and adopted under UNESCO and WIPO
auspices. The main methods of research consist of
comparative method, method of description and his-
torical method.

RESEARCH RESULTS. The article describes chron-
ological order of traditional cultural expressions and
traditional knowledges including in the international

82

agenda. In this research UNESCO and WIPOS indi-
vidual and collaborative efforts are taken into con-
sideration. Great attention is paid to Proclamation of
the masterpieces of the oral and intangible heritage
of humanity program and its selection criteria. The
article is illustrated by the examples of masterpieces
of the Oral and Intangible Heritage of Humanity. The
concept of intangible cultural heritage as defined in
the Convention for the Safeguarding of the Intangible
Cultural Heritage is a subject of a detailed analysis.
This definition is compared with the WIPO concepts
of traditional cultural expressions and traditional
knowledge.

DISCUSSION AND CONCLUSION. The article
concluded that the intangible cultural heritage defi-
nition elaborated by the UNESCO is broad enough.
It includes both traditional cultural expressions and
traditional knowledge elements in terms of the World

MocKoBCKuMIin XypHan MexayHapofHoro npasa » 3 « 2019



Asiia Sh. Gazizova

LAW OF INTERNATIONAL ORGANIZATIONS AND CONFERENCES

Intellectual Property Organization. The author con-
cludes that the UNESCO promotes an integrated
approach to traditional cultural expressions and tra-
ditional knowledge protection and is focusing increas-
ingly on the its conservation while the WIPO focuses
on preventing its illicit use.

KEYWORDS: UNESCO, WIPO, intangible cultural
heritage, traditional knowledge, traditional cultural

1. O6mye MOMOXKEHNA O TPAFMIMOHHbIX 3HAHIAX
¥ TPAJUIMOHHBIX BBIPAKEHMAX KYIbTYPbI, HX
cooTHouIeHne ¢ GOITbKIOPOM I HeMaTepuaTbHbIM
KYIbTYPHBIM HaclegeM

arepuajbHOe, WM PU3NIecKoe, Hac/menue

Ha NIPOTSDKEHUM MHOTUX JIeT OBUIO Ipefi-

METOM «COTEH, @ MOXKeT OBbITh la’Ke ThICAY,
HAIVIOHA/IbHBIX 3aKOHOB, @ TAKXKe MeXYHAPOIHBIX
noroopos» [Boylan 2006:54]. B mpoTusomomox-
HOCTb MaTepMa/JibHOMY HeMaTepMa/lbHOe Hacyefye
CTalo O0ODBEKTOM IIPABOTBOPYECTBA OTHOCUTENID-
HO HEJJABHO, B TO BpeMs KaK SBJICHNA, €T0 COCTaB-
JAIOINe, U3BECTHB O4eHb JjaBHO. OHO M3 HUX -
aTo dombkiop. «Onpenenenuit GonbKIOpa TaK Xe
MHOTO, KaK BapMaluii M13BECTHBIX BceM CKa3oK. O6-
LM, KaK IIPaBUJIO, SIB/IIETCS TO, YTO OHY TATOTEIOT
K TOHATHIO YCTHOM TPajguUMy U KyIbTyps» [Ben-
Amos 1971:3-4]. B ropuain4eckoit JOKTpUHE MOHS-
e «(ONIBKIOP» UCIIONB3YeTCSA CPABHUTEIBHO pef-
KO OTYACTH 13-32 HECKOJIbKO NIPEHeOPEXKUTEIbHOTO
OTHOIIEHNS K HEMY.

OcHoBHast paboTa MO IMOATOTOBKE JOKYMEHTA,
KOTOPBIit 06ectiedn 651 0XpaHy GOIbKIOPY, BefeT-
c1 B paMKax MeXIIpaBUTeIbCTBEHHOTO KOMMTETa
BOMVC mo mHTe/IeKTyanbHoi cOOCTBEHHOCTH, Te-
HETUYEeCKUM pecypcaM, TPaULMOHHBIM 3HAHUAM
u ¢onpknopy (mamee - MKIP). BOVIC HasbiBa-
eT (OMBKIOpP «TPAAULMOHHBIMY BBIPAKEHUAMM
KY/IbTYpbl» ¥ pacCMaTpyBaeT B KadecTBe OJfHOTO
U3 00bEKTOB IpaBa MHTEIEKTYaIbHO COOCTBEH-
HOCTH, XOTb U O0/IafJA0Iero ONpe/e/IeHHOI CIiel]-
uduxoit. Paboyee onpenenenne CBORUTCA K CIIeLy-

expressions, folklore, intellectual property

FOR CITATION: Gazizova A.Sh. The UNESCO
and WIPO’s Contribution to the Traditional Cultur-
al Expressions and Traditional Knowledge Protec-
tion. — Moscow Journal of International Law. 2019.
No. 3. P. 81-92.
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IOI[EMY: «TPAaJNIVIOHHbIE BBIPAKEHNA KY/IbTYpPBI»
WIN «BBIpaXKeH!A (OTBKIOpa» MOTYT IOHMMATBCSA
KaK BKJIIOYaloliue B ceOs IpOU3BeNeHNs], COCTOsI-
ye U3 XapaKTepHBIX 9/eMEHTOB TPaVIVIOHHOTO
KY/IbTYPHOTO HAc/efus, paspaboTaHHblE U IIOf-
Jiep)K1BaeMble COOOI[ECTBOM W/IV OT/eIbHBIMU €T0
MPEfICTAaBUTEIAMM, OTPAKAIOLINE TPaAUIMIOHHbIE
XyZI0>KeCTBEHHBIE YasHNA TaKoro coobmecTsa»'. K
HVIM OTHOCATCS YCTHDIE BBIPaYKEHM S, My3bIKa/IbHbIE
BBIP@KEHVISI, BBIPQKEHMUs JIeVICTBMEM, BBIPayKEeHVsI
B MaTepuaibHOil (HopMe, B YaCTHOCTU NPOU3Belle-
HIIS1 HAPOJHOTO MCKYCCTBA, MY3bIKA/IbHbIE IHCTPY-
MEHTHI I apXUTEeKTypHbIe POpMbL. BbIckasbiBatoTcs
MHEHI, YTO TPAAUIVIOHHbIE BHIPAXKEHNA KY/IbTYPbI
MOTYT pacCMaTpPUBAThCS KaK 4acThb 60JIee IIMPOKOTo
HMOHATHSA «TPAUIIMOHHBIE 3HAHUA», ofiHaKo BOVIC
BCe e pasfensgeT aTu KoHuenuuu. [Ipn sTom ona
OTHOCKT K TPaJjlIiOHHBIM 3HaHMs, «CO3TaBaeMBble,
MOfilep)KIBaeMble 1 pa3ByBaeMble KOPEHHBIMI Ha-
poziaMu ¥ MeCTHBIMM OOILIVIHAMM ¥ CBSI3aHHBIE C X
HAIlMOHAJIBHOM MJIM COLIMATbHON WAEHTUYHOCTBIO
u (W) KyIbTypHBIM Hac/efyieM KOPeHHBIX Hapo-
TOB VIV SIBJISIONINECS VX HEOTHEMJIEMON YacCThIO,
KOTOpBIe NepefialoTcA U3 MOKONEHN B MTOKOJIeHNe,
Oyab TO IIOC/IEOBATENBHO W/IM HET; CYIIECTBYIOT B
KOM(UIMPOBAHHOI, YCTHON WM MHON (dopme 1
MOTYT OBITh AVHAMWYHBIMU U PAa3BUBAIOMINMUCA 1
IPVHUMATh GOpPMY HOY-Xay, HaBBIKOB, IHHOBAIINII,
HPAKTUKY, YIEHWUIT WK O0ydeHUS»?.

B 1o xe Bpems IOHECKO pmnsa o6o3naveHus
(boIbK/IOpa MCIIONB3YeT TEPMUH «HEMaTepuanbHOe
KY/IbTypHOE Hac/efjlie», aKIeHTUPYs BHUMAaHIe Ha
Kynomyponoeuueckom actekre ¢ponpknopa. K nema-

' WIPO. The Protection of Traditional Cultural Expressions/Expressions of Folklore: Overview of Policy Objectives and Core
Principles. August 20, 2004. Annex |. P. 4-5. URL: https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_7/wipo_grtkf_

ic_7_3.pdf (accessed date: 07.06.2019).

2 WIPO. The Protection of Traditional Knowledge: Draft Articles. October 3, 2016. Annex. P. 6. URL: https://www.wipo.int/
meetings/en/doc_details.jsp?doc_id=353556 (accessed date: 07.06.2019).
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TepMaIbHOMY KYIBTYPHOMY HAC/IE[VI0 OTHOCATCA
«00bruan, GopMbl IpeCTaBIeHNs] M BBIPAXKEHNS,
3HaHMA M HAaBBIKM, — @ TAKXKe CBA3AHHbIE C HUMM
VHCTPYMEHTBI, TIpeMeThbl, apTeaKTbl U KyIbTYp-
Hble IIPOCTPAHCTBA, — IPU3HAHHbIE COOOIIECTBAMMY,
TPYNIIaMM U, B HEKOTOPBIX CIy4asAX, OTAETbHBIMIU
JMLAMM B Ka4ecTBe 4acTU MX KyJIbTYPHOTO Hacle-
Vs>,

9TO pacxoX/ieHMe B TEPMUHONOTMN MOXKET OBITh
OODBACHEHO PA3HBIMM LEIAMY, CTOAIIVMMY Iepef
opranusauyamu. Ecmm gna BOVIC uenbio ABnsgerca
yIy4llIeHe OXPaHbl MHTE/UIEKTYa/lIbHOM COOCTBEH-
HOCTJ) BO BCEM MMpe Ji TapMOHM3ALV HAI[VIOHA/Ib-
HOTO 3aKOHOJATeNbCTBA B 3TOI obmactu?, To mia
IOHECKO - copeiicTBue YKpennieHuo Mupa u 6e3o-
IaCHOCTM TIyTeM PaCIIMpPeHNs COTPYSFHNYECTBA Ha-
ponoB B 06macTy 06pasoBaHMs, HAYKY U KY/IBTYPbI
B MHTepecax obecriedeHMsi BCeOOLIEro yBaKeHMs
CIIPaBeINBOCTY, 3aKOHHOCTY U IIPaB 4eIoBeKa, a
TaK)Ke OCHOBHBIX CBOOOJ”.

2. IlepBble maru B 061acT OXpaHsbI
TPafMIIOHHBIX 3HAHNI M TPaJUIIMIOHHBIX
BBIpaKEeHUII KyIbTYpPbI

[Tepsonavansao BOVIC n FOHECKO nposopu-
M COBMECTHYIO paboTy B obmactu oxpaHsl ¢onb-
k1opa. B 1976 r. KomnureToM npaBUTe/TbCTBEHHBIX
akcrniepToB mpu noppepxkke BOVIC n OHECKO 6pin
HOpUHAT TYHUCCKMIT TUIIOBOJ 3aKOH 00 aBTOPCKOM
IpaBe [yl pasBUBAIOLIMXCA CTPaH, pasfen 6 KoTo-
poro ObUI MOCBSLEH HALMOHANIBHOMY (OIBKIOPY.
Opnaxo B 1977 1. VicnonHuTeNnbHbIT KOMUTET bepH-
CKOro €0103a ¥ MeXIpaBUTeNTbCTBEHHDIN KOMUTET
BOMC mno aBTOpcKOMy IIpaBy Ha CBOMX CeCCUAX
ounmanbro porosopmmich, uyro IOHECKO 6yzmer
3aHUMAThCS BONIPOCAMM COXpaHeHNs (HOIbKIOpa
Ha MEXIMCUMIUIMHAPHOM OCHOBE 1 B paMKax ITIO-
6anpHOrO MOAX0/a, B TO BpeMs kak BOVIC B cBoeit
ieATe/IbHOCTY OyfleT 3aTparuBaTh JIMIIb ACHEKTBI,

CBA3aHHbBIE C ABTOPCKUM IIPaBOM U MHTEJI/IEKTyalb-
HOIT coO6cTBeHHOCTBIO®. B 1982 1. 06€ opranusarymn
COBMECTHO pa3paboTaiy IpoeKT TUIIOBBIX MOIOXKe-
HUJ HAIIOHA/JIbHOTO 3aKOHOJATENbCTBA O 3alljiTe
IpOM3BeeHNIT PONbKIOPA OT HE3AKOHHOTO UCIIONIb-
30BaHMs U JPYTUX HAHOCAIIMX UM YIiep6 ieiicTBIIL,
B TeKCTe KOTOPOro (HONbKIOP ObIT HA3BaH «BAXKHBIM
Ky/IbTYPHBIM Hac/eilueM KaXK/[Oro Hapoya»’.

B nmenom mHTEpec K TPajMLIMOHHON KY/IbType
BO3poc B 1970-x rT. Bo MHOrOM 310 6BUIO CBSI3aHO
C pacmagoM KOJOHManbHON cucTembl. Tak, Ilep-
KuH 1mmet: «locygapcrBa, IONMyYMBIIME He3a-
BUCUMOCTD, Hayaay BO3POXJATh TPafiuliMM U Ha-
IIMOHAJIBHYI0 caMo6biTHOCTB» [Sherkin 2001:44].
BaxxHoil Bexoil crano npuHATHE Ha 17-11 ceccun
Tenepanpuoit koHdpepeniyn IOHECKO B 1972 .
KoHBeHIMM 06 OXpaHe BCEMMPHOIO KyIbTYPHOTO
u npupopHoro Hacnmemus®. OcHoBHas uenb Kol-
BEHIIMM — 3TO OODBeMHEHNEe YCWINIT MeXIyHa-
POIHOrO COOOIIeCTBA /IS BBIABICHNS, OXPAHbI 1
BCECTOPOHHEN TOIJEPKKY NaMATHUKOB KYIbTYpbI
Y TIPYPOJHBIX 00BEKTOB, MIMEIOLINX BBIJAOIIYIOCA
YHUBepCaIbHYIO LleHHOCTb. HecMoTps Ha 6ombiioe
3HaueHue faHHON KoHBeHIM, ee feiicTBMe He pac-
IPOCTPAHAETCA Ha HeMaTepyuajbHOEe KY/IbTYPHOE
Hacnefue. OHAKO ee IPUHATUE CTANO CEPbe3HBIM
IIaroM I10 HAaIIPAB/IEHNUIO K OXPaHe Ky/IbTYPHOro Ha-
cnepuA B uenoM. B 1973 r. MexxnpaBUTeNIbCTBEHHDBII
KOMUTET II0 aBTOPCKOMY IIpaBY, CO3/JaHHBbII1 B COOT-
BeTCTBUM CO CT. 11 BceMupHOIT KOHBeHIM 06 aB-
TOpcKoM IipaBe, noctasui nepex, KOHECKO Bonpoc
0 TOM, B KaKOJ1 CTeIIeH! OXpaHa (OIbKIOpa MOXKET
OCYILIECTB/IATbCA MOCPEICTBOM ABTOPCKOTO IIpaBa.
Cnycrs gBa ropa, B 1975 r., IOHECKO npepncrasuna
JIOKYMEHT «BO3MOXXHOCTb CO3/laHMA MEXYHAPOJ-
HOTO MHCTPYMEHTA JI OXpaHbl Pposbkiopa»’. Io-
CJIe BONruX 00Cy>KaeHuit MeXIpaBuTebCTBEeHHbII
KOMMTET I10 aBTOPCKOMY IIpaBy U VICIIOMTHUTENbHBII
KoMuTeT bepHCKOro corosa IpUIIIM K BBIBOJY, 4TO,
X0TA (ONBKIOP HYXK/JAeTCA B 3alLNTe, IPUHATD pe-

3 MexayHapofHasa KOHBeHLMA 06 oxpaHe HemaTepurasnibHOro KyfbTypHOro Hacneams ot 17 oktabps 2003 r. Cr. 2. focTtyn:
https://www.un.org/ru/documents/decl_conv/conventions/cultural_heritage_conv.shtml (nata o6patieHus: 02.06.2019).

4 KoHBeHUUA, yupexgatowan BcemnpHyto opraH/i3aumio nHTennekTyanbHom cobcTBeHHOCT, oT 14 uiona 1967 r. CT. 4(i).
Loctyn: https://www.wipo.int/treaties/ru/convention/ (gata obpaweHus: 02.06.2019).

5 YcrtaB OpraHusaumy O6bearHEHHbIX HaLMii MO BONPOcam 06pa3oBaHua, HayKun 1 KynbTypbl oT 16 Hos6pa 1945 1. Ct. 1(1).
Loctyn: https://www.ifap.ru/ofdocs/unesco/unescoc.pdf (nata o6patueHus: 02.06.2019).

¢ Monthly Review of the World Intellectual Property Organization. 1979. No. 3. P. 61. URL: https://www.wipo.int/edocs/pub-
docs/en/copyright/120/wipo_pub_120_1979_03.pdf (accessed date: 07.06.2019).

7 Model Provisions for National Laws on the Protection of Expressions of Folklore against lllicit Exploitation and Other Preju-
dicial Actions. 1982. P. 1. URL: http://www.wipo.int/wipolex/en/text.jsp?file_id=184668 (accessed date: 07.06.2019).

& KoHBeHUMA 06 oxpaHe BCEMUPHOTO KyNIbTYPHOro 1 NPUPOAHOro Hacneamsa ot 16 HoabpAa 1972 r. JocTyn: https://www.
un.org/ru/documents/decl_conv/conventions/heritage.shtml (nata o6patueHms: 02.06.2019).

® Cm.: Possibility of Establishing an International Instrument for the Protection of Folklore. -UNESCO Document B/EC/IX/11-

IGC/XR.1/15.
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IIeHMe O eT0 OXpaHe Ha MeXIyHapOJHOM YPOBHe He
HpefCTaBIAeTCA BO3MOXHBIM. boree Toro, onm cou-
JIU, YTO «CaMa Ipo6IeMa BBIXOAUT 32 PAMKY aBTOP-
ckoro npasa» [Sherkin 2001:45].

B 1982 r. IOHECKO cospana Komurer npasu-
TeIbCTBEHHBIX 9KCIIEPTOB 110 OXpaHe (OIbKIOpa,
IJIABHBIM UTOTOM [IeATETbHOCTU KOTOPOTO CTaa
paspaboTka PekoMeHpalum 10 COXpaHEHUIO Tpa-
JVLIMOHHON KYABTYpPBl U Qosbkaopa 1989 r. JtoT
JIOKYMEHT IIPEHCTABILAN COOOI «IIepBBINl MEXIY-
HAPOJHBIIl VHCTPYMEHT, 00eCredyyBaIOIil Hemo-
CPEfICTBEHHYIO 3aIIUTy U COXpaHeHUe TPAJUIIMOH-
HOIT KynbTypbl 1 onbknopar [Akagawa 2014:117].
PexoMenpanus, 6ynydn aktoMm, He HOCAIMM 00s-
3aTe/IbHON IOPUIMYECKON CUJIbI, TEM HE MEHee CO-
JlefiCTBOBa/a Pa3sBUTMIO 3aKOHOJATE/NbCTBA pAfia
3a/[HTePeCOBaHHBIX rocypmapcts. Ilopmxon, mpume-
HEHHBI B PekoMeHpjaniuu, ObU1 MEeXMCLNUIUIHAP-
HBIM ¥ 3aTparuBajl BOIPOCHI OIpEfielieHNs, BbI-
ABJIEHNA, XPaHEeHN:A, 00ecleYeHNss COXPAaHHOCTH U
ucnonb3oBanyA Qonpknopa. Cpefy BaXXKHBIX eI,
3aKpeIUIeHHBIX B Ipeambyne PexoMeHparu, mpu-
3HAETCH «COLMANbHOE, SKOHOMIIECKOE, KY/IbTYPHOe
Y TONNTNYECKOe 3HaueHMe [TPajMIMOHHON KYJIb-
Typsl u donpknopal». onbkiop B Pekomenparym
ompefieNsIeTCs KaK COBOKYIIHOCTb OCHOBAHHBIX Ha
TPagMUMAX KYIbTYPHOTO COOOLIECTBA TBOPEHMWIL,
BBIPQKEHHBIX TPYIION WM MHAMBUAAMU ¥ TIPU-
3HAHHBIX B KaueCcTBe OTPaKeHMA 4YasgHUIl Co-
o011ecTBa, ero KyJIbTYPHOI ¥ COLMAIbHON CaMo-
ObITHOCTY; (ONBKIOpHBIE 00pasLbl M LEHHOCTH
THepefalTCs YCTHO, ITyTeM UMUTALVN WU APYTUMMA
crioco6amu. OTHeNbHO 0TMeYaeTcs, YTO ero GopMbl
BKJ/IIOYAIOT, B YaCTHOCTH, A3BIK, TUTEPATYPY, MY3bI-
Ky, TaHI[bI, UTPBI, MUPOIOINIO, 0OpsALbI, 00bIYaN,
peMecna, apXuUTeKTypy M HApyrue BUJBI XyHOXKe-
CTBEHHOTO TBOpYecTBA. TakuM 00pasoM, MOXXHO
yTBEPXKJaTh, YTO JHeENCTBUE HacToAlell PekomeH-
JALVIM PACIPOCTPAHAETCA He TONbKO Ha (OBKIOP
(MM Ha «TPAfIILIMOHHBIE BBIPAYKEHNA KY/IbTYpPbl» —
B ¢popmymuposke BOVIC), HO u Ha TpajuLMOHHBIE
3HAHMAL.

Hecmotps Ha pap HegocTaTKoB, PekoMeHganysa
Oblla TIpM3HAHA YCHEIIHON ¥ CIOCOOCTBYIOLIEl
TOBBILIEHNIO YPOBHA OCBEJOMIEHHOCTH MeX[y-
HapOJHOro coobIecTBa 0 mpobieMe 3alINUTHI He-
MaTepyManbHOro Ky/IbTypHOro Hacmemus. Tak, B

1997 r. HemarepuanbHOE HACNIE[Me CTANO «OLHUM
U3 OCHOBHBIX IIpropuTeToB B AeAtenbHocTy IOHE-
CKO B 061acTy KybTypbl, 10 MHEHUIO TOCYAAPCTB-
4JIeHOB, coOpaBiIuXxcs Ha [eHepanbHON KOHpepeH-
myu» [Lixinski 2013:31].

3. IOHECKO: oxpaHa TpaguIMOHHBIX 3HAHMIT 1
TPaJMVIOHHBIX BBIPayKEeHNI KYIbTYpPbI KaK
HeMaTepNaNTbHOTO KY/IbTYPHOTO HAaCTe[Ms

B 1991 r. IOHECKO, peanusys mporpammy, Ka-
CaBINYIOCA TPaJVLIMOHHON HAPOJHON KYIBTYPBHI,
ydpenuia oTAeNbHOe HallpaByIeHne, HasBas ero «He-
¢usnueckoe Hacnenue» (Non-Physical Heritage).

BaXHBIM COOBITHEM CTOUT TaKXKe CYMTATh KOH-
¢depenuuto B mrab-ksaprupe JOHECKO B Ilapu-
ke B 1993 1. VimenHo 3aech Opranusanius BIepBble
odunManbHO yrmoTpedyIa TEPMUH «HeMaTepyasb-
HO€e KY/IbTYpHOe Haciefue», UCIONb30BaB €ro Ais
HOBOTO HAaJVMEHOBAHVA IIPOIPAMMBI, HOTy4MBIIEl
B 1991 r. HasBanye «Hedusnueckoe nacmepmye»'’.
Y4yacTHMKY KOHQEpeHIMN IO4epKHYIM HeobXo-
[VIMOCTb «O)XMBJIEHUS» TPAJULMOHHBIX KY/IBTYD
IyTeM HOOLIPEHMA UX afJAITALUN K COBPEMEHHOMY
mupy. [na peanusanmy 3TOro HaMepeHus B XOfie
KOH(]epeHIM ObUIN OIIpefie/IeHbl KTI0YeBble TIPYH-
mmnbl nporpaMmbl «HeMarepyanbHOe Ky/IbTypHOe
Hac/Ieqye»:

- «He IIPeACTaB/IATh HeMaTepuaabHOe Ky/b-
TYPHOE HacJIefiyie KaK He4YTO 3acThIBILee, a PaccMa-
TPMBAaTh €ro KaK HENpPephIBHO pa3sBUBAOIIMIICA
00BEKT;

- He BBIPbIBaTh HeMaTepualbHOE Hac/efue
U3 €0 NepPBOHAYAIbHOTO KOHTEKCTa;

- OCO3HaBaTbh MpENATCTBUSA, YTPOXKAoIine
COXPaHEHVIO HeMaTepUajbHOro KyJIbTYPHOrO Ha-
CTIenus;

- ypenATb 6ojbllle BHMMAaHMA HeMaTepyasb-
HOMY HaC/Ie[iMI0 TMOPUAHBIX KY/IBTYP, KOTOpPbIE pas-
BMBAIOTCA B TOPOJICKYUX pallOHAaX;

- UCIONb30BaTh JPYIYH METOHOTIOTUIO I
HeMaTepyajbHOTO KYIbTYPHOTO HACIeAusA, Hexe-
N I3 MaTepMaTbHOTO KY/IBTYPHOTO HACIeAus»
[Aikawa 2001:14-15].

Ha xoHdepeniym Ob1/10 perieHo B KpaTKoCpoy-
HOII TIepCIeKTUBE YAEIUTb IPUOPUTETHOE BHMMA-
HJe MY3bIKe, TaHL]aM, TeaTpy, YyCTHBIM TPaiUIUAM

% Cm.: International Consultation on New Perspectives for UNESCO's Programme: The Intangible Cultural Heritage. Final
Report. 1993. URL: http://unesdoc.unesco.org/images/0014/001432/143226e0.pdf (accessed date: 07.06.2019).
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u s3pikaM''. B pamkax aroit nporpammer JOHECKO
OTKpbI/Ia IATb 3KCIEPUMEHTANbHBIX IIPOEKTOB Ha
IATU KOHTMHeHTax B 1993 r.'? B Tom >xe rogy mo
npennoxennto Peciy6muku Kopes IOHECKO yu-
penuna mporpaMMmy «’KmBoe denoBedeckoe f10CTO-
SAHUEY.

ITepBbIM 5TAIIOM 3TOVI HOBOJ IIPOrPaMMBbl CTAJIO0
UCCTIelOBAaHMe HALMOHAbHBIX CUCTEM M/ OIpe-
IeleHNs TOro, 00ecleunBaeTcsa MM B KaKOM-I100
rocyfapcTBe OQuIuanabHOE IIpU3HAHUE IO,
06/1aal0IMX TPaAMIMOHHBIMU HaBBIKaMM. DBbito
BBIABJIEHO, 4TOo oMumo Anonun u I0xuoit Kopen
Tannang v OUINNNMHBEL TakKXKe NPU3HAOT TPafu-
LJIOHHBIX peMec/ieHHUKOB. Ha ocHoBe pe3ynbTaToB
HepBOHAYA/IBHOTO OIIPOCa ObIIO JOCTUTHYTO COITIA-
IIEHNE O «CO3/JaHMUI 3aKOHOMATE/IbCTBA [/I OXPaHbI
HeMaTepyalbHOTO Hac/Iefys; ONpeyeeHny obnaa-
TeJIell COOTBETCTBYIOIVX HOY-Xay; (OpPMMUpPOBAHUM
nepeyHs HAILMOHANbHBIX BUIOB HEMAaTepUaIbHOIO
Hacseius, NofIeXKalMX OXpaHe U IOJTOTOBKe CIIU-
CKa TIOTe€HLIMA/IbHbIX KaHJMATOB [/ BK/IIOYEHNA B
CIIMCOK HAIYIOHA/IbHOT'O KMBOT'O Ye/I0BEYECKOro JI0-
crosiHus» [Akagawa 2016:71].

B 1998 r. Ha Ienepanbroit konpepenunu OHE-
CKO 6bl10 IpMHATO pelleHye O CO3[aHUM IIPO-
rpammbl «IIpoBosrnamenue IeneBpoB YCTHOIO U
HeMaTepuaJbHOIO Haclefius desoBedecTBa». B pe-
3y/brare MOZOOHBIX Tpex mpoBosrauennit 8 2001,
2003 1 2005 rr. 90 POpM KYIBTYPHOTO BbIpaXKEHMs
U KY/JIbTYPHBIX IIPOCTPAHCTB 13 70 CTpaH MOMyYnIn
npusHaHye. B mporpamme npuHsano yyacrue 6onee
100 crpaH, OBUIO IpEfCTaBIEHO HA PacCMOTpPEHMe
cepime 150 sasgBok. Ilo mrtoram mepsoro IIposos-
rnamennsa B Mae 2001 . B Crinucok IeeBpoB yCT-
HOTO M HeMAaTepUaTbHOIO KY/IbTYPHOTO HAaCTefs
4eI0BevYecTBa ObUIV BHECEHDI NepBble 19 IefieBpoB,
B HOs16pe 2003 1. oH mononHuics ee 28 popmamn
BBIpayKEHMA KY/IbTYPbl ¥ KY/IbTYPHBIMU IPOCTPAH-
crBamu. [Tocnegnee IIpososrnauenne cocTosA/10Ch B
Hosibpe 2005 ., korga B CHycok HeMaTepuaaibHOTO
KY/IbTYPHOTO HAC/Iefus 4elIoBeYecTBa ObIIO BKIIIO-
4eHO elle 43 mmepespa.

B pamkax mporpaMMbl ObUIM BbIfIe/IEHBI JiBe Ka-
TEropyy HeMaTepUaabHOIO KY/IbTYPHOIO HaC/leUsA:
(1) dopmbl IpOsIBNIEHNS HAPORHON M TPaJUIVIOH-

HOJT KYIBTYpBl M (2) KyIbTypHbBIE IPOCTPAHCTBA
VIV MECTA, T/l CKOHIIEHTPYPOBaHa HApOJHAS U Tpa-
[UILIVMOHHAS fleATeNbHOCTD . IIpu 9TOM Ky/nbTypHBIe
IPOCTPAHCTBA WM (OPMBI KY/IbTYpbI, IIPOBO3I/IA-
IIaeMble LIefIeBPaMy YCTHOIO JM HeMaTepuajbHOTO
HaC/Ief[VIsl 4eJIOBEYeCTBa, HO/DKHBI MMETh MCKITIOUN-
TE/IbHYIO LIeHHOCTDb B TOM CMBbIC/IE, YTO OHM JJO/DKHBI
OBITH /1160 KOHIIEHTPUPOBAHHBIM BBIP)KEHUEM He-
MaTepuabHOIO KY/IbTYPHOTO HAC/IENVIs MCKITIOUM-
TE/IbHON LIEHHOCTH, MNOO0 TPOsIBIeHIeM HapOJHO
U TPAfMLIMOHHON KYIbTYpsl (pormbpKiopa), nMero-
LM VICKTIOYNTEIbHYIO IIeHHOCTD /1 UCTOPUY, UC-
KYCCTBa, STHOJIOTMY, COLVOJIOTUY, aHTPOIIONOTHN,
JIMHTBYCTVKI VIV JIUTEpPaTyphI'.

[lleneBps! ObIIM OTOOpAaHBI Ha OCHOBAHMU Iie-
ctu Kputepues. IIpennoxeHHble K pacCMOTPEHMNIO
(bOopMBI TIPOSIBNIEHNST HAPOZHON M TPaAMIVIOHHON
KY/IbTYPBI WM KY/IbTYPHBIE TPOCTPAHCTBA JJO/DKHBI
OpLN:

(i) o6magaTb YHUKAIbHOM LIEHHOCTDBIO, SIBJIS-
ACD IIefieBpaMyl TBOPYECKOTO TeHMA YeJIOBEYeCTBa;

(ii) wuMmerp IIYyOMHHYIO CBSI3b C TPafULMAMM
VIV ICTOPMeElT KY/IbTYPBI COOTBETCTBYIOLIEN 0611N-
HbI;

(iii) cmy>XuTb CpescTBOM YTBEpXK[IEHUs KYIIb-
TYPHOU CAaMOOBITHOCTI COOTBETCTBYIOLIMX HAPOJOB
Yl KY/IbTYPHBIX OOILIVIH;

(iv) oTnmyarbcs BBICOKMM MacTepCTBOM U Kade-
CTBOM TEXHUKM BBIIIOJTHEHNA U

(V) HaxomMTbCS IOX Yrpo30il MCYE3HOBEHMS
b0 BCIIEACTBME OTCYTCTBUS CPENCTB, HEOOXORN-
MBIX /11 00ecriedeHnsl OXPaHbl U 3aIUTHI, 1100 B
pesy/bTaTe IPOLIECCOB YCKOPSIOMNXCA Mpeobpaso-
BaHWI, ypOaHM3AIMY VJIM aKKY/IBTYPALMIL.

KpoMme Toro, 3asABKM BO/DKHBI ObUIM BKTIOYATh
IPOJYMaHHBI IUIAH IO OXpaHe ¥ IPOABIDKEHMNIO
IpefyIaraeMoil K paccMOTpeHMIo (OpMBI  BbIpa-
JKEeHMsI VIV Ky/IbTYPHOTO IpocTpaHcTsa. B xope
HpOLleAypbl MPOBO3ITAIICHNA ILIefieBpaMy ObUIN
IPM3HAHbI, HAIIPUMep, UTpa Ha fyayke (ApMeHus),
tearp Horaky (flmoHus) u mporecc M3roToBaeHns
nbikoBoi TKanu (Yranpa). ITo nmpepcrasnennto Poc-
cuy B CIMCOK 1LIefleBpOB BOLIIM KYJIBTYPHOE IIPO-
CTPAHCTBO ¥ YCTHAA KY/IbTYpa OOLIVHBI CEMeICKIX
U AKYTCKUI repondeckuii anoc «OnoHXo».

" International Consultation on New Perspectives for UNESCO's Programme: The Intangible Cultural Heritage. Final Report.
1993. Annex VII. P. 4-16. URL: http://unesdoc.unesco.org/images/0014/001432/143226e0.pdf (accessed date: 07.06.2019).

2 |bid. Annex |, Il.

13 UNESCO. Decisions adopted by the Executive Board at its 155th session. P. 9. URL: https://unesdoc.unesco.org/ark:/48223/

pf0000114238.nameddest=3.5.5 (accessed date: 03.06.2019).

" lbid. P. 11-12.

1> UNESCO. Decisions adopted by the Executive Board at its 155th session. P. 12-14. URL: https://unesdoc.unesco.org/
ark:/48223/pf0000114238.nameddest=3.5.5 (accessed date: 03.06.2019).
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B 2001 r. OHECKO 6bu1a npunsarta Bceobmias
fieKnapanya O KyIbTYpHOM pasHoobpasum. [lna
TPaJMIMOHHBIX BRIPKEHNII KYIbTYPbl 0cob0€ 3Ha-
4yeHue umeer CT. 8 Jlekmapanuy, B KOTOPOJ rOBO-
PUTCA O HpefMeTax U yCIyrax KyJIbTYPHOTO HasHa-
YeHNs KaK 0 TOBapax 0coboro cpoiicTsa. B janHoi
cTaTbe OTMEYaeTcs, 4TO 0c060e BHUMAHNE CIIeyeT
YIENATh CIIpaBefIMBOMY Y4eTy IIpaB aBTOPOB U
TBOPYECKVX PabOTHIKOB, a TAK>Ke CrerduKe mpey-
METOB 1 YCTyT Ky/IbTYPHOTO Ha3Ha4YeHNs, KOTOpbIe,
Oynyuu HOCUTESIMU CaMOOBITHOCTH, LIEHHOCTU U
CMBIC/Ta, He JO/DKHBI PAacCMaTpPUBATbCA KaK OOBIYU-
HbIe ITPeMEThI MM HOTpeOuTeNbCKIe ToBapsl. [le-
K/Iapanya conpoBokziaeTcs OCHOBHBIMM HAIIpaB-
JIEHMAMM IIJIaHA JeVICTBUI II0 €€ OCYIIECTBIEHNIO,
BK/IIOYAIOIVIMY Pa3pabOTKy MOIUTHUKY M CTPATEr it
COXpaHeHVA M MOINYIAPU3ALMU KYIbTYPHOTO Ha-
C/Iefiusl, B YaCTHOCTY YCTHOTO U HeMaTepyalbHOrO,
1 60pb0Y C HE3aKOHHOJI TOPrOBJIell TOBapaMu 1 yc-
JIyraMy Ky/IbTYPHOTO Ha3HA4eHNs, a TaKXKe yBaXKe-
HJe U 3aIIUTY TPaANLVMOHHBIX 3HAHWIA, B YACTHOCTI
HaKOIUICHHbIX KOPEHHBIMU HapofjaMli; IpM3HAHMeE
pOIN TPaAMIMOHHBIX 3HAHMII, 0OCOOEHHO B BOIIPO-
CaxX OXpaHbl OKPY’KAIOIell Cpefbl M YIpaBleHNA
HIPUPOIHBIMY PeCypCcaMil, ¥ TIOOI[PeHVe CHHEePTUM
MEX]y COBPEMEHHON HayKOI 1 3HAHUAMY MECTHOTO
HacerenyA'S. K coxaseHnto, JaHHbII JOKYMEHT HO-
CIJI MIIb peKOMEHJlaTeIbHbI XapakTep. OZHAKO
OH 3aJIa/1 HaIlpaB/IeHe J/IA JATbHEeJIINX 11aros.

[IporpaMMa IpOBO3I/AIIEHNA IIENEBPOB YCT-
HOTO )1 HeMaTepya/JbHOTO HAC/lefys 4Ye/loBeYecTBa
mpepiiecTBoBana npuHATHIO B 2003 1. KoHBeHIIMN
06 oxpaHe HeMaTepuaTbHOIO KY/IbTYPHOTO Hacle-
nus (manee — Konsennns 2003 r.). KonBeniys npep-
JIOKVJIA IITIOCTHBIN ITOAXOJ, K OXpaHe HeMaTepuajlb-
Horo Hacyenyus. Ee paspaboTka Ob1a OTHOCUTEIBHO
HEJIO/ITOl1, IPOEKT OB COCTAB/IEH B TeYEHNE JIBYX
JIeT, M B HACToOAlee yYyacTHMKaMy KoHBeHImu sB-
natorca 178 rocypmapers. Ilognucanne Konseniuny,
OCYIIECTB/IEHNE TOCYJapCTBAMM €€ PYKOBOJSALINX
OpYHIUIIOB (QOPMMPYIOT «IOHMMAaHNE ¥ TIPaK-
TUKY HeMaTepuajbHOro KYIbTYPHOTO HACIefus»
[Akagawa, Smith 2018:1].

B nporecce noarorosky Konsenumu 6bumm mpo-
BefleHbl HEeCKOJIbKO BCTped, B TOM uucie B TypuHe
(2001), Puo-gne->Kaneitpo (2001) u ITapmxke (2002).
Ha Bctpeue B TypuHe nepBoodepeiHbIM BOIIPOCOM

CTaJIo OIIpefie/ieHNe HeMaTepualbHOrO HaClIe s, B
TO BpeMs Kak Ha BcTpede B Puo-pie->Kaneitpo BHU-
MaHMe B 0o7blueil cTeneHy ObUIO YAeIeHO paspa-
00TKe OCHOBHBIX 0COOEHHOCTe! peXkiiMa OXpaHbL. B
ITapmxe cocrosnach BcTpeda PegakimnonHon rpym-
Ibl OTPAaHMYEHHOTO COCTAaBa, C/E/IaBIIe/l BaXKHbIE
3aK/TIIOYEHNSA OTHOCUTENBHO TekcTa KoHBeHLM 1
Mofe/nn, KoTopas Oyaer npunsaTa’’.

OpuyM U3 omnpesienAIINX acliekToB KonpeHnun
ABJIAETCA UJes, 9TO «HeMaTepuaabHOe KYIbTYpHOe
Hac/lefjyie AB/IAETCA He KYIbTYPHBIM OOBEKTOM, a
CKOpee, OTHOCUTCSH K COLMAIbHBIM M KY/IbTYPHBIM
mporeccaM, IPOAYKTaMM KOTOPBIX ABJIAIOTCA STU
00bexTbl» [Aikawa-Faure 2009:23]. 910 BakHOE 13-
MeHeHIie, KOTOPOMY crocobcTBoBana Opranusanys
adprkanckoro emmHcTBa (HBIHE — AQPUKAHCKUIT
COI03) HapsAAy C TPYIION 3KCIEPTOB, OTBETCTBEH-
HOII 32 IIePBOHAYA/IBHYI0 pa3paboTky KoHBeHImIL.

Vcnonp3oBaHne TepMMHA —«HeMaTepuaabHOe
KY/IBTYPHOE HACTIEefjie» «IIOABEPIZIOCh KPUTUKE CO
CTOPOHBI HEKOTOPBIX ydeHbIX» [Lixinski 2011:83].
OpHako BbIOOP 3TON (POPMYIUPOBKM CTAaHOBUTCS
JIOTVYHBIM, €C/IM PAcCMATPMBATh ee KaK IPOTUBO-
HOJIOKHYI0 TePMUHY «MaTepyalbHOE KY/IbTypPHOE
Hac/lefjyie», YIOoTpeb1aeMOMY B APYTUX JOKYMEHTaxX
IOHECKO. Tem He MeHee BbiOpanHas i1 KoneH-
1 GOPMYIMPOBKA TEOPETUYECKN MOXKET YMEHb-
IIaTh LEHHOCTb HEMAaTepMalbHOTO KYIbTYPHOTO
Hac/efiyis, CO3[jaBas BIIEYAT/IeHNE, YTO €ro Cylie-
CTBOBaHME AB/IAETCA 3(eMepHbIM WM He3Ha4l-
Te/TbHbBIM.

Bompoc cTan npegMeToM MHOTOYMC/IEHHBIX JIVC-
Kyccuil B X0Jie COBelljaHusA PellaklIMOHHOI IPYIIIbI
orpanmdeHHoOro cocrasa B 2002 r. Bbin BbIjjeIeHbI
TPY OCHOBHBIE ITpo6/IeMbl: (1) KaTeropust HemaTepu-
QJIBHOTO Hacyeays1 Oy/ieT CIMIIKOM IIVPOKOTL, (2) HO
HepeyeHb 0OBEKTOB PUCKYET ObITh CIMIIKOM CIIEl]-
UQUYHBIM U OTPAaHNYNUTENbHBIM, U (3) rocyapcTsa
006/1a71a10T pasHbIMM B3I/LAAMU, HO JO/DKHBI IIPUIi-
TU K COITIALIEHUIO O TOM, YTO AB/IAETCA HeMaTepu-
aJIbHBIM KY/IbTYPHBIM HaclefueM. B KoHIle KOHIIOB
HPVHATBIA TMOKUI TIOAXOJ, K OIPEefieieHNI0 TOTO
HOHATUA JO/DKEH ObUI IO3BONMTD, IPVHVMAA BO
BHIMaHe MHeHMs rocyfapcts — yieHoB KOHECKO
Ha 3Ty TeMYy, «130eXaTb AyOnMpoBaHyisl C MAaHJATOM
IPYTMX MEXIYHapONHBIX OpraHusammii (mpexpe
Bcero, BOVIC u BTO)» [McCann 2001:60].

6 UNESCO Universal Declaration on Cultural Diversity. November 2, 2001. URL: http://www.unesco.org/new/fileadmin/
MULTIMEDIA/HQ/CLT/pdf/5_Cultural_Diversity_EN.pdf (accessed date: 04.06.2019).

7 Cm.: UNESCO Final Report on the International Meeting of Experts on Intangible Cultural Heritage: Priority Domains for
an International Convention. 2002. URL: https://ich.unesco.org/doc/src/00074-EN.pdf (accessed date: 04.06.2019); UNESCO
Preparation of a Preliminary Draft International Convention on the Intangible Cultural Heritage. 2002. Para. 5. URL: https://
ich.unesco.org/doc/src/05352-EN.pdf (accessed date: 04.06.2019).

Moscow Journal of International Law « 3 - 2019

87



MPABO MEXIYHAPOAHBIX OPTAHU3ALMI U KOHOEPEHLMM

A.LL. lasnsosa

JtoroBoe ompeneneHne MOHATHA HeMaTepu-
aIbHOTO KY/IBTYPHOTO HAC/Ielus, CofiepyKaleecs B
KouBeHnumy, BKI0UMIO 00bI4an, popMbl IIpefCcTaB-
JIeHVA VI BBIPOKEHNSA, 3HAHUA 1 HaBBIKM, — @ TAKXKe
CBA3aHHbIE C HYIMY MHCTPYMEHTBI, IPEIMETBI, apTe-
(baKThl M Ky/IbTYpHbIE IIPOCTPAHCTBA, — IPVU3HAH-
Hble COOOIIeCTBaMM, TPYIIAMM M, B HEKOTOPBIX
CITy4asx, OT/e/bHBIMY IML[AMY B KaUueCTBe JacTI X
KY/JIbTYPHOTO Hac/nemysA. B onpenenenun yrounser-
A, YTO TaKoe HeMaTepuaabHOe KyIbTYpHOE Hacle-
fivie, TepefiaBaeMoe OT IIOKOJIEHMA K IIOKOJIEHMIO,
IOCTOSHHO BOCCO3JAeTCsA COOOI|eCcTBAMY 1 TPYII-
IaMI B 3aBUCHMOCTI OT OKPYXAIollell UX Cpelbl,
VX B3aUMOJENCTBYA C IPUPORON U UX UCTOPUM U
dbopMupyeT y HUX 4yBCTBO CaMOOBITHOCTH U TIpe-
€MCTBEHHOCTH, COZIeVICTBYSA TeM CaMbIM YBa)KEHIIO
KY/JIbTYPHOTO Pa3HOOOpasys M TBOPYECTBY 4YesIO-
Beka. KOHBEHIINA CONEpXKUT CIefyIoLIye TIPUMepbl
TOT0, B KaKVX 00/1aCTAX IPOSAB/IACTCA HeMaTepualb-
HOe Ky/IbTypHOe Haciepue: (a) yCTHbIE TpafuLIUM
1 GopMBI BBIpKEHMA, BKIIOYAs A3bIK B KauyeCTBe
HOCHTe/IA HeMaTepuaabHOIO Ky/IbTYPHOTO Hacie-
must; (b) ucnonuuTenbckue ncKyccTBa; (¢) obbryan,
006psybl, pasnHecTBa; (d) 3HaHWUS U 06bIYaN, OTHO-
cAlyecs K IpUpofie U BCeTIeHHOIA; (€) 3HaHWA U Ha-
BBIKM, CBA3aHHBIE C TPAIVLIMOHHBIMY peMecaMu'®,
OpHaKo Ha IIPaKTHKe CYLIECTBYIOT CUTYALMN, KOT/a
00beKT, TIOAIA/JAI0I Vi1 ITOf] IIOHATE HeMaTepualb-
HOTO KY/IbTYPHOTO Hac/lefyisl, HAXOAUT BbIP)KeHMe
B JIBX VI HECKOJIbKIX YKa3aHHBIX oOmacTax. Tak,
HanpuMmep, «Kynbrypa Jeju Haenyeo (keHIIMHBI-
naiiBepsl) B Pecrrybnuke Kopes mposiBisieTcst B iBYX
obmactsax: (1) obpryasx, oOpsamax, npasgHeCcTBaX 1
(2) 3sHAHMAX U 00BIYASAX, OTHOCSIINXCA K IIPUPOJiE U
Bcenennoit» [Bertorelli 2018:97].

Vckirouenie B OnpesieieHnn Kakoii-mbo ccoul-
KV Ha TIOHATYE «BBIJAIOLIASACA» VU «UCK/TIOUNTENb-
Has [IEHHOCTb» B KayecTBe KPUTEPUs /IS OTHece-
HMA O0BEKTa K HeMaTepualbHOMY KyIbTYPHOMY
Hacnenuio B cooTBeTcTBUM ¢ KonBenimeir 2003 1.
HpeACTaB/IseT cO00il «3HAUNTETbHOE KOHI[EIITYalb-
Hoe oTmuye oT KoHBeHLMM 06 0XpaHe BCeMUPHOTO
KYJIbTYPHOTO M IIPUPORHOro Hacnegus 1972 roga»
[Blake 2018:21].

Baxxupim HoBOBBeneHmeM Kousenimm 2003 T
CTaJo yupexjeHue MeXIpaBUTeIbCTBEHHOIO KO-
MUTETa II0 OXpaHe HeMaTepMalbHOTO KYIbTYp-

HOTO Hac/lefysA, OCHOBHble (YHKLMM KOTOPOTO
3aKJIIOYAOTCA B TOM, YTOOBI COZIe/ICTBOBATD JOCTHU-
eHMio Ieneil KoHBeHLMM, IPefOCTaBIATh KOH-
CYNIbTallMM OTHOCUTENBHO IEPEefioBOil IMPAKTUKY
U TIOITOTAB/IMBATh PEeKOMEHJALVM O Mepax IO OX-
paHe HeMaTepUaabHOIO KY/IbTYPHOTO Haclefus..
Kpome Toro, Komurer cocraBisier, 0OHOBIsET 1
ny6nukyeT Perpe3eHTaTMBHBI CIJCOK HeMare-
pMaIbHOTO KY/IbTYPHOTO Hac/lefus 4e/lOBeYecTBa,
KOTOPBII COLIEP)XUT B Hacrosiee BpeMs 429 06b-
exToB, CINMCOK HeMaTepuaJbHOIO KY/IbTYPHOIO
Hacjieius, HY)XX/JALIerocss B CPOYHON OXpaHe, CO-
mepxKammit 59 asneMeHTOB, U Peectp mepeposoro
OIIbITa OXPAHHOMN JIEATEIbHOCTY, BKIHOYarIuit 20
anemeHToB. B pamkax KoHBeHLm 6bUmn yupexpe-
HBI U1 IPyT¥e OPTaHbl, HO OCHOBHYIO POJib B cepe
OXpaHbl 00BEKTOB HEMATepUATbHOIO KYIbTYPHOTO
Hacleius UIpaeT MMEHHO YKasaHHbIl Kommrer»
[Innosa 2014:616].

HecoMHeHHBIM [JOCTOMHCTBOM MeXaHM3Ma, CO3-
nanHoro FOHECKO, sBnsiercs Tpe6oBaHue K rocy-
flapCTBaM Y4YMTBIBATh CYILECTBYIOIee B3auMOfeli-
CTBME MEX/]y pa3BUTIEM 00IeCTBa U KY/IbTYPHBIMMI
nporueccamy. OFHAKO MOpyYeHVe UAeHTINUKALNN
dbopM HeMaTepyuajbHOTO HACTEANA TOCYAAPCTBEH-
HBIM YYpEeXIEHMAM «BbI3BIBAeT PAJ COMHEHUIT U
CO3/laeT Yrposy JjIs IPeeMCTBEHHOCTU 3JIEMEHTOB
Hacnenus» [Konach 2015:77].

4. BOUC: meATenbHOCTD
MeXnpaBUTETbCTBEHHOTO KOMUTETA
110 MHTEIEKTYa/IbHOI COOCTBEHHOCTH,
TeHEeTIYECKIM PecypcaM, TPagyIIOHHbIM
3HaHMAM U QOoIbKIOpY

[Tocne paspaborky TUIOBBIX IONOXKEHMIT Ha-
IIJIOHA/IbHOTO 3aKOHOJIaTeNIbCTBA O 3alIljUTe IIPOM3-
BeleHuit ¢onpknopa B 1982 r. BOVC nekotopoe
BpeMs He IpeAIpUHUMaa JaJbHENIINX NeNCTBUIA
B fanHoI obmactu. Tormpko B 1998 1. BOVIC yupenn-
J1a MMCCHH TI0 YCTaHOBJIEHMIO (aKTOB, B X0fie pabo-
TbI KOTOPBIX 6071ee 3000 mpencTaBuUTeNeil MECTHBIX
U KOpeHHbIX 001IVH B 6oree yeM 30 cTpaHax ObUIM
OIPOLIEHBI HAa IIPEIMET UX HOTPEeOHOCTEl M OXNI-
JAHMI, CBA3AHHBIX C MHTE/JIEKTYa/IbHON coOCTBEH-
HOCTbIO B OTHOIIEHNY UX TPAJAMUIVIOHHBIX 3HAHUIL U
TPaJJMLIMOHHBIX BbIpaXKeHUI KynbTypsl. Ha ocHoBe

'8 MexayHapoaHaa KOHBeHUMA 06 oxpaHe HemaTepuanbHOro KysnbTypHOro Hacneausa ot 17 oktabpa 2003 r. Ct. 2(1) n
2(2). Joctyn: https://www.un.org/ru/documents/decl_conv/conventions/cultural_heritage_conv.shtml (gata obpaLyeHus:

02.06.2019).
9 Tam xe. Ct.7.
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paboThI MyCCHit 110 ycTaHOB/IeHNIO GakToB B 2001 T.
OBL/I TOZITOTOB/IEH ¥ OITyO/IMKOBaH OTYeT™.

Ha 26-11 ceccun lenepanproit Accambnen BOVIC
B 2000 . rocygapcTBa-4YiIeHbl IPUHSAMN peleHe 06
YIpeXJeHNN CIeNMaTbHOIO OpraHa Jid o0cyxpe-
HJA BOIIPOCOB MHTE/UIEKTYa/IbHOI COOCTBEHHOCTH,
CBA3QHHBIX C TEHETMYECKVMMM pPecypcaMu, Tpaju-
IVOHHBIMY 3HaHMAMKM U ¢onpkmopom?®’. Takum
OpPraHOM CTaj MeXIIpaBUTENbCTBEHHDII KOMUTET
BOJIC no mHTenIeKTyanpHoil cOOCTBEHHOCTH, Te-
HeTUYEeCKUM pecypcaM, TPaiMIMOHHBIM 3HAHUAM
1 QONBKIIOPY, IIepBOE 3acefjaH1ie KOTOPOTo COCTOs-
noch B 2001 1. Bouto pemieHo, yTo OH OyzeT mpep-
CTaB/IATD c000i1 GOPYM I/IsI MEK/YHAPOILHBIX U IO-
JIMTUYECKUX YICKYCCUI TI0 TPEeM OCHOBHBIM TeMaM:
(i) mocTymy K reHeTMYECKUMM pecypcaM U pasjierne-
HMIO BBITO; (ii) 3amTe TpaguIIOHHBIX 3HAHMII BHE
3aBYMCYMOCTH OT CBA3M C Takumu pecypcamu u (iii)
OXpaHe TPaJMIVIOHHBIX BBIPAXXEHWIT KY/IbTYPBI.

Ha pannmx ceccusax MKIP rocymapcrsa-ure-
HbI COCPeJOTOYN/IM CBOE BHUMaHNe Ha pa3pabor-
K€ «OPMEHTUPOBOYHBIX JOTOBOPHBIX HPOLERYp 1
TUIOBBIX IIOTIOXKEHMII IO MHTE/UIEKTYa/IbHOI CO0-
CTBEHHOCTH /ISl COIVIAIEHMIT O JOCTYIIe K TeHeTH-
4eCKJMM pecypcaM M COBMECTHOMY VICIIO/Nb30BAHMIO
BbIrOf»*%. B x0ze pabotsl Komnrera 6p11M npoana-
JIM3MPOBAHbI CYIeCTBEHHbIE ACIEKThl IPABOBOI
OXpaHBl TPAJMLIOHHBIX BBIPAXEHUII KY/IbTYpBI, B
TOM YMCJIe NIPaBOBbIC M IIOUTHYECKUE BaPUAHTBI,
CYIIeCTBYIOLIYE Ha YPOBHE HAIMOHAIBHOTO 3aKO-
HOJATe/IbCTBA M MEX/YHapOJHBIX CTaHAAPTOB™.
Ha cBoux panprermmx ceccuax MKI'P paccmotpen
OCHOBOIIO/IATAIOIIVE TPMHINUIIBL ¥ 3afja4yl OXPaHbI

TPaAMIMOHHBIX 3HAHUIT M TPA/IVIL[VIOHHBIX BBIpaXKe-
HUI KyIbTYpbL, a B 2008 1. Ha 12-11 ceccun Komurera
OBUIO HPMHATO pelleHue O IIOATOTOBKE IPOEKTOB
JIOKYMEHTOB, IIPEACTAaB/IAOIVX CO00II aHaIu3 Cy-
I[eCTBYIOLVX [IPO0ETOB B 06/1aCTI OXpaHbI TPajiu-
IVIOHHBIX BBIPQKEHMIT KY/IBTYPBI M TPaAUIMOHHBIX
3Hauwit. B 2009 r. mepex MKI'P 6bi1a mocraBiena
3ajjaya II0 TIOATOTOBKE TEKCTa MeEXAYHAPOIHO-
IPaBOBOTO JOKYMeHTa(-0B), KOTOpbIl ObOecrednt
9QPeKTVBHYI0 OXpaHy TPAJVLMOHHBIX 3HAHMII U
TPaJMIMOHHBIX BbIpaXeHWil KynpTypbr!. C aToro
MOMEHTA HA4a/ICA CJIOXKHBIV ¥ HE 3aBepIUMBLINIICA
IO Cceil ieHb IpoLiecC pa3paboTKy IIPOEKTOB TOKY-
MeHTOB. [IJIf TOCYHapCTB, Y4acCTBYIOLMX B 00CYX-
IEHNN TIPOEKTOB, IPVHIMINATBHBIM CTal BOIPOC
0 XapakTepe paspabaTbiBaeMbIX JAOKYMEHTOB. 3a
TO, 4TOOBI fleATebHOCTb KoMuTeTa He HOCyIa HOp-
MOTBOPYECKOTO XapaKTepa, BHICTYIVIIN Jie/leraliun
CIIA®, Poccun®® n EBpomerickoro cowosa”, B TO
BpeM: Kak */3 rocyzapcTs — wieHoB BOVIC nopgep-
JKa/u MO3MIIMIO0, B COOTBETCTBUM ¢ KoTopoit MI'KP
JIO/DKEH IIOATOTOBUTL IPOEKT MEKYHapOJHOTO
norosopa(-oB)®. HekoTtopsle pmemeraiyuy Ipepjio-
JKVIY KOHLIEIIIMIO PAaMOYHOTO COIZAIIeHNs, KOTO-
poe ocTaBUIO ObI MHOTHE BOIIPOCHI HA YCMOTpeHMe
HaIMIOHA/IbHOTO 3aKoHoAaTess1™. ToT daxT, 4To ¢ ca-
MOT0 HayasIa He ObI/IO OIIpefie/IeHO KOMMYeCTBO pas-
pabarpiBaeMbIX JOKYMEHTOB (JOJDKEH /M 9TO OBITH
OMH JOKYMEHT, 0ObeMHsmMiI B cebe OxpaHy
TPaAMIMOHHBIX 3HAHUIT M TPA/IVIL[VIOHHBIX BBIpaXKe-
HII KYJIBTYPBI, WIN Xe JiBa CAMOCTOATE/NbHBIX JI0-
KYMEHTa), 2 TaK>Ke OTCYTCTBYE ACHOCTY B OTHOIIIe-
HIJ XapaKTepa paspabaTbiBaeMoro JOKyMeHTa(-0B)
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3aTpysHWIM fFanbHeitmyoo pabory MKIP u maxe
IIOJTHOCTBIO IprocTaHoBmwM ee B 2014-2015 rr.
Kommrer paspaboTanm HECKONbKO BapUaHTOB
ollpefie/IeHNil TPaJJUIMOHHbIX 3HAHUI Y TPaJULIU-
OHHBIX BBIPaXKEHNIT KYNIbTYP, OIPefe/ KpUTepun
UIX OXPaHOCIIOCOOHOCTH, OYePTII KpyT OeHederya-
POB, 00BeM ¥ YCIIOBYA OXPAHBI,  TAKXKe IPEIOKIT
BBECTH OIpeJie/ieHHble CAHKIINY U CPEfICTBA IIPABO-
BOJI 3aLUTHI 11 OOPbObI ¢ HE3aKOHHBIM IIPUCBOE-
HJMEM U HelPaBOMEPHBIM MCIIO/Ib30BAHNEM TPaju-
IJOHHBIX 3HAHUII M TPA[VUIVIOHHBIX BBIPAXXEHUII
KynbTypbl. UTO ke KacaeTcs cpoka oxpanbl, MKI'P
OCTaBM/I €r0 OIIpefie/ieHNe Ha YCMOTpeHMe Hallu-
OHA/IPHOTO 3aKoHopaTenA. [IpoeKThl HOKYyMEHTOB
TaKKe COfep>KaT IIONOKEHMA O TPAHCTPAHWMYHOM
coTpypHuYecTBe. B cyyae ecvt ogHu 1 Te ke oxpa-
HsAeMble TPAJMLIOHHbIE 3HAHVA U TPAJVIL[VIOHHbIE
BBIP@XEHUA KY/IbTYpbl HAXOJATCA HAa TEPPUTOPUM
HECKOJIBKMX TOCYHApCTB W/IM MMM IIOJIb3YIOTCS He-
CKO/IDKO KOPEHHBIX U MECTHBIX OOIIVH B HECKOJIb-
KMX CTPaHaX, 3TU TOCYAAPCTBA JO/DKHBI CTPEMUTHCA
COTPYJHUYATD IPYT C APYTOM, B COOTBETCTBYIOLINX
CTIy4asx — C IPUBJICYEHIEM 3a/IHTePECOBAHHBIX KO-
PEHHBIX U MECTHBIX OOIVH, B Lie/AX obecreyeHns
OXpaHbI 9TVUX 3HAHMII ¥ BBIPOYKEHWIT KY/IbTypbI™.

5. CooTHOIIEHIIE OXpaHAEeMbIX 00bEKTOB

Ecmu npoananusuposath ncnonbzyemoe IOHE-
CKO omnpepenenne HeMaTepyaabHOIO KY/IbTYPHOTO
Hac/efys ¢ Touky 3peHus nopxona BOVIC, to B Hem
MOXXHO BBIJE/TUTh 37IEMEHTDI, OTHOCAIIMECS KaK K
TPAZMIVIOHHBIM BBIP@XECHVSM KYIBTYPBI, TaK U K
TpagULMOHHBIM 3HaHUAM. Tak, npumepsl (d) u (e),
npuBefeHHble B TeKcTe KoHBeHIN (3HaHMA 1 00BI-
Jayl, OTHOCSIIYIECS K IIPUPOJe U BCETCHHOI; 3HAH
Ul HaBBIKY, CBSI3aHHBIE C TPA[VIMOHHBIMU peMec-
JlaMy), BIIOJIHE IOAXORAT IOf pabodee ompenese-
HUe TpaguuMoHHbIX 3HaHuUi BOVIC: 310 3Haunms,
cosflaBaeMble, IIOAJepXKMBaeMble U pasBUBaeMble
KOPEHHBIM) HapOfiaMy U MECTHBIMM OOIMHAMMU 1
CBsI3aHHBIE C UX HAI[MOHATbHONM WM COLMAIbHOM
UJIEHTUYHOCTBI0 U (M/IM) KY/IBTYPHBIM HaclefyeM
KOPEHHBIX HapONOB WM ABJIIOLIMECS X HEOTb-
eM/IEMOJI YaCTbl0, KOTOpbIe IIEePefaloTCs U3 IIOKO-

JIeHNA B IIOKOJIEHe, OY/ib TO IOC/IE;OBATEIbHO MV
HeT; CYLIECTBYIOT B KOAUQUINMPOBAHHOI, YCTHOI
VI MHOU opMe U MOTYT ObITh AMHAMUYHBIMU 1
PasBMBAOLIMMICA 1 TIPUHUMATh HOPMY HOY-Xay,
HaBbIKOB, VIHHOBALVI, IIPAKTUKY, YIEHUI VN 06-
yaenus®. Uro xe kacaercs . (a), (b) u (c) (ycrHble
Tpaguumy 1 GOPMbI BBIPOXKEHMSA, BK/IIOYAs A3bIK B
KaJyecTBe HOCUTE/A HeMaTepHanbHOIO Ky/IbTypPHOTO
Hac/lefyisl; VICTIONHUTEIbCKME MCKYCCTBa; 0ObIdam,
00ps/Ibl, IIPa3AHECTBA), TO UX COflEpPXKAHVE MOXKET
OBITb CBEJICHO K OIpee/IeHNI0 TPAAUIIMOHHBIX BbI-
paXeHUi KyIbTyphl, KcnonbdyemMomy BOVIC: ato
no6ble HGOPMBI XYI0)KECTBEHHOTO ¥ JIUTEPaTyPHO-
ro, TBOPYECKOTO ¥ MHOTO JYXOBHOTO BBIPAXKEHNS,
ocsA3aeMoro 1 (M1m) HeocCsA3aeMoro, Wim UX code-
TaHNA, TaKMe KaK JIeMiCTBYA, MaTepuasbl, My3bIKa
U 3BYK, BepOajIbHbIe U TICbMEHHBIE BBIPAXKEHNS, 1
BapMAHTBI VX a[JANITALNH, IPY KOTOPBIX OHM MOTYT
CYLIeCTBOBAaTh B INMCbMEHHON (KopuduuypoBaH-
HOI1), yCTHOIT 1 nHoit popme™.

BaXHBIM OT/IM4YMEM TPafMLVOHHBIX 3HAHUI U
TPaJMILIOHHBIX BBIPAXEHUI KYIbTYpPBl ABIAETCA
VIX CBSI3b C KOPEHHBIM) HApOJAaMI U MECTHBIMM 00-
muHamu. Kousenima IOHECKO ne ctaBuT oTHe-
ceHNe 00beKTa K HeMaTepualbHOMY KyJIbTYPHOMY
HACTIeNIO B 3aBMICYMOCTD OT €r0 NIPUHAMNIEXHOCTI
KOPEHHbIM HapOJjaM 1 MECTHBIM OOIIMHAM VTN CBS-
31 C TAKOBBIMIL.

VIHpIMM cOBaMM, TOHATHE HeMaTepyalbHOTOo
KY/IbTYPHOTO Hac/efys, UCHonb3yeMoe B KoHBeH-
yun 2003 1., ABIAETCA [OCTATOYHO IIMPOKUM MU
BKJ/IIOYAET B Ce0s 9/IeMEHTBHI, KOTOpble MOTYT OBITH
pasrpaHNYeHbl ¥ IPU COOMIOECHNY OIpee/IeHHBIX
YC/IOBMII OTHeCeHBI MO0 K TPAaJMIMOHHBIM 3Ha-
HMAM, MO0 K TPAJUIVIOHHBIM BBIPQKEHNAM KYJIb-
Typel. Onpenenenns, paspaborannsie u BOVC, n
IOHECKO copepyxaT HeKOTOpble COBIAfaloLINe
KpuUTepuy B OTHOLIEHMM TPAAUIMOHHBIX 3Ha-
HMII, TaKne KaK CBA3b C KyIbTYPHBIM HaclefyeM
U Tlepefiada 13 INOKO/NEHNA B IIOKOJIEHMe, OfHAKO
Cpefyl OCTa/bHBIX KPUTEpMeB eCTb PacXOXKIeHMHe,
4TO He M03BOJIIeT TOBOPUTH, OYATO OBI KPYr 00B-
€KTOB, KOTOPBIM JIO/DKHA OBITb IIPeJOCTaB/IeHa OX-
paHa, opmHakoBblil ¢ Toukyu 3penus IOHECKO u
BOIC.

30 Cm.: WIPO. The Protection of Traditional Knowledge: Draft Articles. April 9, 2019. URL: https://www.wipo.int/meetings/en/
doc_details.jsp?doc_id=433260 (accessed date: 06.06.2019); WIPO. The Protection of Traditional Cultural Expressions: Draft
Articles. April 9, 2019 URL: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=433261 (accessed date: 06.06.2019).
31 WIPO. The Protection of Traditional Knowledge: Draft Articles. October 3, 2016. Annex. P. 6. URL: https://www.wipo.int/
meetings/en/doc_details.jsp?doc_id=353556 (accessed date: 06.06.2019).

32 WIPO. The Protection of Traditional Cultural Expressions: Draft Articles. June 2, 2014. Annex. P. 5. URL: https://www.wipo.
int/meetings/en/doc_details.jsp?doc_id=276220 (accessed date: 06.06.2019).

20

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 3 « 2019



Asiia Sh. Gazizova

LAW OF INTERNATIONAL ORGANIZATIONS AND CONFERENCES

6. 3akmIroueHue

ITo mroram paccmorpenusa pomn IOHECKO u
BOMC B Mex/yHapogHO-IIpaBOBO}I OXpaHe Tpa-
AVIIVOHHBIX 3HAHMI U TPAJMIIVIOHHBIX BBIPAKEHNI
KY/IbTYPbl MOJKHO CfIeflaTh PAJ| CTeAYLUX BbIBO-
JIOB.

BOJC mnposena obumpHyo paboTy m mpuio-
KIJIA HeMasible YCUIUA /IS pa3pabOTKU JOKYMeH-
TOB, KOTOpbIe CMOTyT obecreunTh 3((eKTUBHYIO
OXpaHy TPAfIMLIMOHHBIX 3HAHWII U TPaAMIVIOHHBIX
BblpakeHMit KynpTypbl. OgHako MKIP cronkuyn-
A C OIpefieNIeHHBIMIU CTIOKHOCTAMMY, BO3SHUKIINMM
B Ipoliecce COITTACOBAHMA MO3UIMII TOCYAApCTB B
OTHOIIEHNY BOIPOCOB OXPaHbBI IaHHBIX OOBEKTOB.
[lo cux mop oTCyTCTByeT obliee MOHMMaHME Liefelt
¥ PYKOBOJAIVIX IIPYHIIMIIOB pa3pabaTbIBaeMBbIX J10-
KYMEHTOB, YTO TIPMBOAUT K PA3HOITIACUAM BHYTPU
Kommureta. B T0 e BpeMs 3a mocneguue mo4tu 50
net IOHECKO mnpopenana BaXHYI0 U IOCTIeNOBa-
TE/IbHYI0 PaboTy MO 00eCHevYeHNI0 COXpaHeHMs
KY/IbTYPHOTO HAc/eA1sA, CHauaaa MaTepyanbHOro, a
TIOTOM I HeMaTepHa/IbHOTO.

I[Ipn pazpaboTKe MeXJYHAPOGHBIX JOKYMEHTOB
JI/1 OXpaHBI HEMaTepMaTbHOTO KY/IbTYPHOTO HacTIe-
iU, B TOM 4UC/Ie TPAJVILMOHHBIX 3HAHUIT U Tpajiu-
LMOHHBIX BblpakeHMit KynbTypsl, IOHECKO mnpu-
Jlep>K1MBaeTCA KOMIUIEKCHOTO IOfIXOfa U Halje/leHa
HPENMYIIeCTBEHHO Ha COXpaHEHNe 3TUX 00BEKTOB,
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obecreyeHne UX XNU3HECIOCOOHOCTY B OT/INYNE OT
BOMC, xoTopas fmenmaeT aklleHT Ha IIpaBax MHTEN-
JIEKTYa/IbHOI COOCTBEHHOCTM, @ 3HAYNUT, Ha IIPEJOT-
BpallleHNN U TIpelyIpexXJeHNN NX He3aKOHHOTO JIC-
HO/Ib30BAHMAL.

Od4eBMAHO, YTO TIOHATUA «HEMaTepuaabHOe
KY/IbTYPHOE Hac/efiyie» U «TPaUIIOHHbIE BBIPaXKe-
HMA KYABTYPBI U TPAJVILIMOHHBIE 3HAHUA» HE TOX-
JIeCTBEHHBI, HO X MOYKHO IPeJCTaBUTDb B BUJE IIe-
pecexatoruxcs Kpyros Jiiepa. O6beKTbl, KOTOPbIe
HaXOZJATCSA B IIepeceKaloleiics 4acTu Kpyros, OyayT
nonajarb kak B cpepy perymmposanuu IOHECKO,
Tak u B cepy perymposanus BOVIC. C opHoit
CTOPOHBI, OJOOHOE yONMpOBaHue CO3[aeT HeKO-
TOPYIO IIyTaHULY, HO C IPYTOJl — B CYLIECTBYIOLEN
cutyanuu, Korga paspaborka BOVIC mokymeHTOB
JI1 OXPaHbI TPAJMUIIVIOHHBIX BbIPaKEHMI KY/IbTYPbI
U TPAJMIMOHHBIX 3HAHMII He 3aBepIleHa, OHO IOo-
3BO/IAET O0OECIeYnTb COXpaHeHNe 3TUX 0OBEKTOB
cunamu JOHECKO.

[Ipencrasnsercs, uro 6e3 yeummit KOHECKO no
COXPaHEHMIO ¥ COEPEXXEHNIO TPAUIIMOHHOM KYJIb-
Typsl fearenpHoctb BOVIC B cdepe oxpaHsl Tpa-
MVILIVOHHBIX 3HAHMI U TPAJMIVIOHHBIX BBIPKEHMII
KY/IbTYpPbl OT He3aKOHHOTO UCIIO/Ib30BaHNUA He Me-
7a 6bI 60/IBLIOrO 3HAYEHMS BBUAY CTPEMUTENTBHOTO
VICYE3HOBEHNUA CaMUX OOBEKTOB, HYXXJAIOIIVMXCA B
OXpaHe.
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UHTEJUIEKTYAJIbHOW
COBCTBEHHOCTIU HA
MEXAYHAPOLHYIO MEPEAAYY

BUOTEXHOJIOIrUN

BBEIOEHWE. Cmamvs noceésujena o0cyioeHuio
K7II04e8bIX 80NPOCOB 3HAUUMENLHO20 B030elicBUst
npas uHmMenIeKmyanvHoll co6CMeeHHOCMU, 0CO-
6eHHO namenmos, Ha nepedawy OUOMeEXHONO2ULI 6
pamxax pexcuma Konsenyuu OOH o 6uopasHoo-
6pasuu 1992 o. (KbP) u docmyna K dKonoeu4ecku
ycmotiuusvim 6uomexHonozusim. Llenv uccnedosa-
HUSL 3aKm04aemcs 6 aHanu3e 83auMoOomHOUEHULL
Mexn0y 003amenvCmeamul 20cy0apcme 6 cepe 0x-
PpaHbL NPas UHMeNIeKMyanvHoLl cO6CcmeeHHOCMU U
00513amenvbCmeamu, Komopole OMHOCSMCS K coXpa-
HEeHUI0 U YCMOTMUBOMY UCHOIb308AHUI0 OUOPAZHOO-
6pasus Ha ocHoee codelicmeus nepedate u Oudgpy-
3uu  6uomexHonoeuti. Ilomumo 3moeo asmop
CPeMUMCST HAMEeMums KOMNJIEKC 3HAYUMDbLX Mep,
HayeneHHbIX HA 0CTIab/IeHUe COePHUBAIOULUX PYHK-
Yuil npas UHMenneKmyanvHoli cobcmeeHHocmu 6
OmHOUeHUYU nepedauu GUOMexXHONI02UL 8 Pa3susa-
HOU4UECST CIPAHDbL 8 UHMepPecax yCmoiuue020 paseu-
MUSL U 00CMUNEHUST €20 yenell.

MATEPUAIJIBI I METO/IIBI. B xode nodzomosxu
UCCTIe008AHUS UCNONIL308ATIUCH MPYObl UCCTIE008a-
merneil U IKCNepmos 8 obnacmu meioyHapoOHo20
9KO/I02UHECKO20 U MeHOYHAPOOHO20 IKOHOMUHECKO-
20 npasa, mamepuanvl U OOKYMeHMbL COBEULAHUT

Moscow Journal of International Law « 3 - 2019

Kongeperyuu Cmopor Koneenuuu o 6uopasHoo-
6pasuu, doxymenmot BTO, a maxe pesomovuu Ie-
Hepanvroti Accambnen OOH u doxnadvt Ienepano-
Ho20 cexpemaps. Viccnedosanue ocHo8aHo Ha 6ase
00U4eHAYUHBIX MeMO0006 NO3HAHUS (CUCTeMHDbLTL U
cMpyKmypHbili n00x00bl, AHANU3 U CUHIMES, UHOYK-
UUst U 0e0YKUUSL), a maxsie CHeyUanoHvlxX Memooos,
UCNOMb3YeMbIX 8 1PUdUUeckoli Hayke (cpasHumesno-
HO-NPasoeot, UCMOPUKO-NPABOBoLi U PopMAanbHO-
00eMamu1eckuti MemoosL).

PE3YJIBTATBI MUCCIEOJOBAHUA. Ha ocHose
npoBedeHH020 AHANU3A ABMOP NPpULLesl K C1edyio-
WuM uccnedosamenvckum pesynomamam. Mexcoy-
HAPOOHO-NPAB0Boe pezynuposaxue nepedawu 6uo-
mexHonoeuti coenacqo nonoxerusm KbP - cocmas-
HASA 4aCMb MeHOYHAPOOHO-NPABOBO2O pPezyNiuposa-
HUs 06opoma 6UOMexHONI02UTL 6 UHIMepPecax ycmoti-
416020 passumus u docmuscenus ezo yeneil. Ilepe-
daua nponpuemapHovLx GUOMeXHONIOZUL — dTIeMeHIN
pexcuma 00Cmyna K eeHemuuecKum pecypcam, co-
BPEMEHHBIM MEXHONIOZUAM U MPAOUUOHHBIM 3HA-
HUAM U pacnpeoenieHusi 6vi200 OM UX COBMECTNHO20
ucnonv3osanus. Peuwienue 3adauu appexmusHoil
umnnemeHmavuu nonoxceHuii cm. 16 KBP o codeii-
cmeuu nepedade NPonpuemapHovLx GUOMexHoOI0U
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8 PA36UBAIOULUECT CIPAHBL — CAMOCHOANENbHDL
npeomem compyoruuecmea Cmopor KBP. Onpede-
JIeHHble ycnexu 6 peanu3auui nonoxceHui cm. 16
KBP cmanu 603mMOxHbL 671a200aps KOHEep2eHUUU
pexcuma 6uopazroobpasus 6 pamkax KbP u pesxcu-
MA 3aUUMblL NPAs UHMENIeKMYAanbHOL coOCmeeH-
Hocmu 6 pamkax pexcuma Coenawenus TPUIIC.

OBCYXIEHUME U BBIBOJDbI. Asmop onpede-
JIUJL, YMO 8 HACMOAUlee BPeMS CUMYTUPYIOUsee
8030eiicmeue npas UHMesIeKMyanvHoll coocmeeH-
HOCMU HA nepedayy OUOMexHON02Ull 8 KOHMeKcme
ux eapmonusavuu ¢ uenamu KBP mpe6yem, ocoben-
HO 6 C6A3U C PACNpocmpaneHuem CraHoapmos
TPUIIC-nntoc, pazeumus compyoHuuecmsa 20cy-
dapcme no COBEPUIEHCINBOBAHUI) UMEHOUAUXCA U
anpoouposanuto HoevimM Popm nepedayu MexHomo-
euil, makux xax namenwmmote nynvt. K uucny easx-
HbIX 6b160006 UCCTIE008AHUS OMHOCUMCS NOJIONHCe-
Hue 0 Heo6xo00umocmu danvHetiuezo
cosepuieHcmeosanus pexcuma ABS 6 Hanpasnenuu
YyCcmaHoeneHus eubkozo banarca mexoy npasooona-
oamenAmMuU U NOMb308AMENAMU MEXHON02ULL HA OC-
Hose ycmaroséneHus: dosepust. ITocneonee docmuea-
emcs,  60-nepevlx, 6 pamkax MexaHusmos
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nocpeornuuecmea KbP u Hazotickoeo IIpomoxona, a
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INFLUENCE OF INTELLECTUAL
PROPERTY RIGHTS ON INTERNATIONAL
TECHNOLOGY TRANSFER

INTRODUCTION. The present article is dedicated
to considering the key matters of dramatic impact

of intellectual property rights, especially patents,
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on biotechnology transfer under regime of 1992
UN Convention on biodiversity (CBD) and on
access to environmentally sound biotechnologies.
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The research purpose is to examine the interface
between states’ international-legal obligations in
the area of intellectual property protection and the
conservation and sustainable use of biodiversity in
terms of promoting technology transfer and diffusion.
Besides that, the author strives to outline the complex
of relevant measures aimed to reduce the restraining
function of intellectual property rights with regard to
biotechnology transfer to developing countries in the
interests of sustainable development and achieving its
goals.

MATERIALS AND METHODS. In the course of
preparation of this study, writings of researches and
experts in the area of international environmental
law and international economic law were used. At
that, author has used materials and documents of
meetings of CBD Conference of Parties, documents
of the WTO, as well as resolutions of the GA UN
and reports of the Secretary General. This study is
premised on using the general methods of cognition
(systemic and structural approaches, analysis and
synthesis, deduction and induction) and methods of
legal research (comparative, historical and formally-
dogmatic methods).

RESEARCH RESULTS. Base on conducted analysis,
the author has come to following research findings.
International-legal ~ regulation of biotechnology
transfer under CBD is an integral part of regulation of
biotechnology circulation in the interests of sustainable
development and achieving its goals. Transfer of
biotechnology is the element of regime of access and
benefit sharing (ABS). The solution of the problem
of effective implementation of art. 16 of the CBD on
aiding technology transfer to developing countries is
separate subject matter of conventional cooperation.
Some success in realization of provisions of the art.

1. Bemenue

aMeTHBIM CEKTOPOM IJIOOAIBHOTO IIepexofa
K YCTOYMBOMY Pa3BUTHIO ABJIACTCA MEX/Y-
HapOJlHOe COTPYJHMYECTBO TOCYAPCTB IIO
COXPaHEHMIO U YCTOIYMBOMY MCIOIb30BAHUIO O110-
pa3HoOOpasusi B MHTepecax HbIHE XUBYIWX U Oy-
RyLIVX okoseHnit. COCTaBHOI YaCTbIO JAHHOTO CO-

16 is due to convergence between the CBD regime of
biodiversity and the regime of intellectual property
rights protection under the TRIPS Agreement.
DISCUSSION AND CONCLUSIONS. The author
ascertains that, at present, the stimulating impact of
intellectual property rights on technology transfer in
the context of harmonizing thereof with objectives
of the CBD demands, especially in the connection
of spreading TRIPS-plus standards, development
of cooperation of states on improving available and
testing new forms of technology transfer, such as patent
pools. This study substantiates the conclusion that
there is need to improving ABS-regime in directions
of setting up the flexible balance between rights
holders and technology users on basis of increasing
the confidence. The latter is achieved, at first, within
the framework of Clean-housing mechanisms of the
CBD and the Nagoya Protocol, and, at second, due to
consecutive implementation of potential of the TRIPS
Agreement.

KEYWORDS: biodiversity, sustainable development,
environmental  protection, technology transfer,
developing countries, Convention on biodiversity,
TRIPS Agreement, patents
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TPYAHMYECTBA BBHICTYIIAET B3aMMOJEIICTBIE B Chepe
uccnefoBalnit u paspaborok (R&D), mepemaun n
VICTIO/Ib30BAHMA TEXHOIOT NI, IIPUMEHeHe KOTOPBIX
IpM3BaHO 00eCIeYNTh pellleHVe YKa3aHHbIX 3a/jad.
O6 aTOM CBUJETEeNbCTBYET LIEIBIN PAJ MEX/yHa-
POIHBIX IIPOrPAMMHO-CTPATErMYECKUX JJOKYMEH-
TOB, HaunHad ¢ IToBectkm gug Ha XXI Bek (I 15
«CoxpaHeHMe 6MOIOrMYIecKoro pasHoobpasus»)' un

' MosecTka gHA Ha XXI Bek. MpuHaTa KoHdepeHumen OOH no okpyxawollein cpepe n passutuio (Pro-ge-MaHelpo,

3-14 wioHA
ob6palyeHus: 15.05.2019).
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1992 r). Hoctyn: http://www.un.org/ru/documents/decl_conv/convenions/agenda21_ch15.shtml (gata
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3akauuBast [loBecTKolt fHA B 06/1aCTI YCTOYMBOTO
pa3BuTus Ha repuof o 2030 1. (Lers Ne 15 «3ammra
Y BOCCTAQHOBJIEHME 9KOCUCTEM CYILIM U CORECTBIE
UX PalMOHAIbHOMY MCIOIb30BaHUIO, PAI[VIOHA/Ib-
HOe JIecOIO/Ib30BaHNe, 6opbba C ONMyCTHIHMBAHU-
eM, IIpeKpalleHye 1 obpalleHue BCIATb HpOIlec-
ca fierpajialiuy 3eMenb 1 IpeKpalleHye Ipolecca
yTpaThbl OMOIOINYECKOro pasHoobpasusi»)’. B atux
JIOKYMEHTAX COflep>KaTcs HOUTUYeCKie 003aTeNb-
CTBa IOCYAAPCTB MO PasBUTUIO COOTBETCTBYIOIIETO
Hay4YHO-TEXHMYECKOTO COTPYJHMYECTBA B cdepe
OmopasHoo6pasus, B TOM 4KC/Ie 110 pa3paboTke 1
nepefiaye GMOTEXHONIOIMII, KOTOPble ABIAKTCA CO-
CTaBHOJI YaCThI0 TEXHOJIOTMYECKON 0aspl mepexoya
K YCTOMYMBOMY Pa3BUTHUIO.

JlaHHBIe IONMMTNYECKMEe 005A3aTe/IbCTBA IPN3Ba-
Hbl CTMMY/IMpPOBAaTh Hayubojee INOCIeSOBaTeNIbHOE
BBINIOJIHEHNE ~MEX/YHapOJHO-IIPaBOBBIX ~ 00:3a-
TeIbCTB TOCYZIAPCTB, B TOM 4MCTIe B chepe HAydHO-
TEXHIYECKOTO CcOTpyfHmMuecTBa. OCOOEHHO 3TO
KacaeTcsi MEXJyHapOJHO-IPABOBBIX 0053aTe/lbCTB
PasBUTBHIX CTPaH IO CORENCTBUIO MEX]YHAPOLHOI
nepeziaye 6MOTEXHONOINIL, TI03BOJIAOIIVX YHAOB/IET-
BOPATb NOTPeOHOCTY Pa3BUBAOIINXCA TOCYAAPCTB
B HEJOCTAIOLIMX TEXHONOTVAX B LIEIAX COXPaHEeHMA
¥ YCTOYMBOTO VICIIONb30BaHMs OMOpasHOO6pasns.
CoracoBaHHBIN MOAXOJ, COITACHO KOTOPOMY pas-
paboTKa, mepefaya, ajAlTalysa ¥ PacpoCcTpaHeHNe
TEXHOJIOTMII, a TaKKe YKpeIlIeHNe COOTBETCTBYIO-
I[ero MOTeHIMaaa MMEIT OTPOMHOE 3HaueHMe He
TOJIBKO /IS COXPAHEHNUA U YCTONYMBOTO VCIIONb30-
BaHMA 6MOpa3HOOOpasws, HO U I obecrieyeHus
YCTOIYMBOTO PAa3BUTHA KaK TAKOBOTO, 3aKPEIJIeH B
Kousenuyn OOH o 6nopasnoobpasun 1992 r. (ma-
nee — KBP)3.

B cBoto ouepenp ciefyeT MpMHIMATD BO BHIMA-
HJIE TO, YTO MEXJIyHAaPOJHO-IIPAaBOBOE PEryIMpoBa-
HJe Tlepefauyt 6YOTeXHOMOTMII B LIe/IAX COXPaHEeHNsA
Y YCTOIYMBOTO MICIIONb30BaHMs 010pasHO00pasyis —
3TO COCTaBHAsA YaCTb BeCbMa MaCIITaOHOTO 110 CBOe-
My OXBaTy MeX/YHapOTHO-IIPaBOBOIO PEryI1poBa-

HMsL 000poTa OMOTEXHOIOTMII B MHTEpecax yCTOl-
YMBOTO Pa3BUTHA M OCTYDKEHNA €ro Liefeit (Tanee —
IIYP). Oto o3Hayaet, 4yTO pa3paboTKa M Iepefada
6110TEXHOJIOTII CITOCOOHA COMEICTBOBATD MOCTIIKE-
Huto pasmmysblx [JYP* Tak, B cenyanbHOM TeMa-
TI4eckoM Jioknafe lenepanbHoro cexperaps OOH
Ob1710 000CHOBAHO, YTO PACIPOCTPAHEHMEe SKOIOTH-
4ecKy 0e30IacCHBIX OMOTEXHONIOT NI II03BOJIAET pea-
NM30BBIBATh CTPATETVIO YCTOIYMBOTO pasBuTuA’. B
CrIefyIolieM TeMaTH4eCKOM JIOK/Iafle, TOCBAIEHHOM
CONPSDKEHMI0  CTPEMUTENIbHBIX TEXHONOTMYECKUX
VM3MEHEHMIT U YCTOWYMBOIO pasBuUTUA, leHepaib-
HbIl CEKpeTapb OTHEC OMOTEXHONOTMY K IEePeYHI0
TEXHOJIOTMIT, IPU3BAHHBIX 00€CIIeUNTb JOCTIDKEHME
LIYP®. BrionHe NMOHATHO, YTO B 3TOM C/Iy4ae pedb
uper 06 9KOMOTMYECKN YMCTBIX U pecypcochepera-
IOIUX OMOTEXHOJIOINMAX, a TaKKe 00 MX IpMMeHe-
HUM Ha OCHOBE INIPUHIMIIA IIPEfOCTOPOXKHOCTU U
IPUHIMIA COLMATbHON MHK/I03MBHOCTH.
BuorexHonorun ABNANOTCA pesynbraTaMU MUH-
TE/IEKTYa/IbHO  JIeATeIbHOCTY, Ha KOTOpble B
OO/BIIMHCTBE CIy4YaeB paCIpPOCTPAHAKTCA IIpa-
Ba MHTE/UIEKTYa/IbHOI cobcTBeHHOCTH. [loaTomy
ycIlelllHas Iepefiada JAaHHbIX, BIPOYEM, KaK U [ipy-
TMX KaTeropuil TEXHONOIUII, BO MHOTOM IpeAIo/a-
raeT pelleHye KOMIIIEKca BOIIPOCOB 00 MX OXpaHe
¥ 3aI1UTe, a TakkKe 00 YCIOBUAX Hepefadn UCKIII0-
YMTENbHBIX IIPAaB Ha HUX. MeXy TeM CyllecTBY-
Iolllee IIPAaBO MHTE/UIEKTYalIbHON COOCTBEHHOCTI
OKasblBaeT JIBOVICTBEHHOE BO3JENICTBME Ha Iiepe-
flady TEXHOJIOTMIL: B OIHUX C/TyYassX OHO OKa3blBaeT
cliepXK1Balollee BO3JIEIICTBIE, @ B JPYTUX — CTUMY-
nupympolee. B oTHOIEHNN Nepefady TEXHONIOTUI B
pasBMBAOLIMeCs CTPAaHBI 3a4acTylo Ipeobajzaer
cepxxmBaomas GyHKINA IPaB MHTE/UIEKTYaTbHOM
COOCTBEHHOCTH, YTO HETaTMBHO B/IMAET HA UX TeX-
Hojorndeckoe passutue u poctiokenne IYP. [lan-
Hasgd 3aKOHOMEPHOCTb BCElelI0 PacIpOCTPaHAETCA
Ha Tepefady 6uotexHonoruit. [To aToit mpuunHe B
LEHTpe BHUMAHMA COTPYHMYECTBA TOCYJAPCTB B
chepe yCTOITYMBOrO PasBUTHA OKA3bIBAETCA pelle-

2 Tpeobpa3zoBaHue Hallero Mupa: MoBecTka AHA B 0651aCTX YCTOMUMBOTO pa3BuTyA Ha neprogd fo 2030 r. JocTyn: https://
undocs.org/ru/A/RES/70/1 (nata o6paweHus: 10.05.2019).

3 KonBeHuma OOH o 6rnopasHoobpasmm 1992 r. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/pdf/
biodiv.pdf (gata o6patyeHus: 30.04.2019).

4 MHoroueneBoe npefaHasHayeHre GUOTEXHONOIMI OblIO MOATBEPXKAEHO B pPaMKaX MUHW-CUMMO3MYMa, NPOBeEHHOro
IOHECKO 13 ¢eBpansa 2015 r. floctyn: http://www.unesco.org/new/ru/natura/natural-science/about-us/single-view/news/
biotechnology_effective_solutions_for_sustainable_developme/ (nata o6patieHus: 01.06.2019).

> Impact des nouvelles biotechnologies, en particulier sur le développement durable, y compris la sécurité alimentaire, la
santé et la productivité. 9 mai 2003. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N03/356/11/PDF/N0335611.
pdf (accessed date: 21.05.2019).

¢ Bo3pelcTBrE CTPEMUTENbHBIX TEXHONMOMMYECKMX M3MEHEHUI Ha yCToNUMBOe pa3Butue. [loknaa leHepanbHOro cekpeTtaps
OOH. C. 2. [Hoctyn: https://unctad.org/meetings/en/SessionalDocuments/ecn162019d2_ru.pdf  (gata obpaiieHus:
19.03.2019).
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Hyie IIpo6/IeMbl COKpaIeHNs CAEp>KIBAOIIEro BO3-
JIeVICTBYISI IIPAB MHTEJIEKTYa/lbHOI COOCTBEHHOCTI
Ha Iiepefiady TeXHONOIMII ¥ pacIllMpeHne ee CTUMY-
JIMPYIOIETO BO3NENCTBUA. B CBA3M C 3TUM Li€IbIO
JlaHHOII CTaTby ABJAETCA CUCTEMAaTU3ALMA BCEro
6710Ka CyIeCTBYIOIVX 3[1eCh IPOO/IeM 1 pacKpbITHE
HaIpaB/IeHMil UX pellleHNs Ha OCHOBE Pa3IMYHbIX
MEeX/TYHapOJHO-IIPABOBbIX CPE/ICTB.

2. MeXXlyHapOJHO-IIPABOBOII PEXXUM Iepefadn
onorexnonoruii B pamkax Kousenmun OOH o
61opasHooOpasun

CoBpeMeHHbIe OMIOTEXHOIOTMM XapaKTepU3yIoT-
A BUJOBBIM Pa3HOOOpasyeM: OHU UCIOIb3YIOTCS B
CeIbCKOM XO3AJICTBE, 3PaBOOXPAaHEHNUM, IPOMBIIL-
neHHocTH (¢apmarieBTUKe, KOCMETOJIOTMY, IHep-
TeTVKe ¥ Jip.), COXpaHEHUM OKPYXKAIOIell Cpebl 1
T.11., IPEACTAB/IACTCA BO3MOXKHBIM TOBOPUTD O COOT-
BETCTBYIOIVX MEXIYHAPOTHO-IIPABOBBIX PEXMMAX
perynmupoaHus 61otexHonoruit. Hecmorpst Ha pas-
JIN4ViA, JaHHBIE PEKMMBI IMEIOT CXOJIHbIE XapaKTe-
pucTuKy. Bo MHOrOM 3T0 00YC/IOB/IEHO CYIIeCTBOBA-
HJEM MEeXOTPAC/IEBOT0 MeXIYHaPOLHO-IIPaBOBOTO
VHCTUTYTA, MHOIZIA IMEHYEMOTO «MEeX/JYHAPOJHBIM
paBoM B cepe 6uoTexHOIOrMIT». [l Hero xapax-
TEPHBI TaKle aCIeKThl, KaK IIpaBa 4elloBeKa, TOp-
TOBJIA, TIpaBa VIHTEIEKTYaIbHOI COOCTBEHHOCTH,
OXpaHa OKpY)Kawlleil cpenpl, 6106e30macHOCTD
[Herdegen 2018; Blay 2005]. CooTBeTCTBEHHO, JjaH-
HbI/I VIHCTUTYT BK/IIOYAeT MEX/JYHapOZHO-IIPaBO-
BbIe HOPMBI, OTHOCAIIVIECS K Pa3/IMYHbIM OTPAC/IAM
MeX/JYHapOJHOTO IIpaBa — MeXXAYHAPOIZHOMY IIpaBy
IpaB 4e/0BeKa, MEXIYHAPOJHOMY TOPrOBOMY IIpa-
BY, ME@XJYHapOZHOMY SKOJIOIMYeCKOMY IpaBy u,
KOHEYHO e, MeX/YHapOZHOMY IIpaBy B cdepe 0x-
PaHbI MHTE/UIEKTYa/IbHOV COOCTBEHHOCTH.

B KBP npegycMoTpeHbl MeXYHAPORHO-IIPABO-
Bble 00513aTe/IbCTBA TOCYAAPCTB 110 06MeHy nHpOp-
Malyeil M OCYIIeCTBICHUI0 MEXIYHAapOJHOrO Ha-
Y4HO-TeXHIYECKOro COoTpymHuuectsa (ct. 17, 18).

Kpome atoro, cT. 16 «JJocTyI K TeXHONIOTMN U ee IIe-
pefayar CIenyaabHO NOCBAIIEHa BOIIPOCaM COTPY-
HIYecTBa B chepe MEKAYHAPOSHOI Iepenadn 61o-
TEXHONOIMIL. JTOMy 0043aTe/NbCTBY KOppenupyeTr
nperycMoTpeHHoe 1. 11 KaHKyHCKoit mexnapanumu
2016 r. momuTHYecKoe 0053aTeNbCTBO PACIINPSATD
MEXIyHapOJHOE COTPYAHUYECTBO 1 HOOLIPATH HO-
BaTOPCTBO U Iepefauy COOTBETCTBYIOMIEl TeXHOO-
run’. B 1jeniom paspaboTka u mepeada TeXHOMOTHI
B KBP paccmarpuBaeTcst Kak BaKHbIT PakTop B pe-
IIeHVM TpOo6TeMbl IPefOTBpalleHNs YTPaThl O61o-
pasHoOOpasysA HpM OJHOBPEMEHHOM IIOBBILICHUN
9KOHOMMYECKOJ IIeHHOCT TeHeTUIECKIX PeCcypcoB

OrMeTuM, 4YTO HOHATHE OMOTEXHONOTHSA pac-
KpbiBaeTcs Kak B TekcTe KBP, Tak u B moxymen-
TaxX IJIABHBIX M BCIoMorarenbHblx opraHos OOH.
Cr. 2 ompepiensieT 6MOTEXHOIOTHIO KaK JII060i1 BUA
TEXHOJIOTMY, CBA3AHHBI C VICIIO/Nb30BaHMEM OuO-
JIOTMYEeCKUX CUCTEM, SKUBBIX OPTaHM3MOB WM UX
IPOU3BOMHBIX /I M3TOTOB/IEHNUA WM M3MEHEHMs
HPOZIYKTOB WV IIPOLIECCOB C IIe/IbI0 X KOHKPETHO-
ro ucnonb3oBanuA. [loaToMy crojla OTHOCATCA Kak
«TBepable» (MaumMHHOE 000py[OBaHMe, aImIapat-
HbI€ CPEJICTBA), TAK U «MATKIE» TeXHONIOT M (TeXHO-
normyeckas MHGOpPMALU U «HOY-Xay»). B monsaTne
«OUOTeXHOIOrMA» TIOMMMO TPAAULIVOHHBIX BKIIIO-
YaIOTCA HOBBIE METOHBI (C/IMAHNE K/IETOK, ePEeHOC
aM6pnoHa, TexHonmornu pekom6bunaryu JHK, kynp-
Typa KJIeTOK TKaHM), O3BOJIAILINE OMOTEeXHOIOI -
YeCKMM pecypcaM BHOCUTb 0ojiee CyIeCTBEHHBII
BKJIafl B 671ar0cocTOsIHME 001ecTBa’.

B pamxax ycraHoB/ieHHOro KoHBeHIMe! MeX/y-
HapOJJHO-IIPAaBOBOTO PEXMMa Iepefayn OyoTex-
HOJIOTMII TIPMMEHSeTCs IMIVPOKUII MOAXon K 6uo-
TEXHONOTUAM U TIPEfyCMAaTPMBAETCA HECKONbKO
UX PasHOBUIHOCTEN. BO-IepBbIX, 3TO TEXHOIOIUN
COXpaHeHMs ¥ YCTOMYMBOTO (HEMCTOIIUTENTbHOTO)
VICTIONIb30BAHM, HallelleHHbIe Ha COXPaHeHe OKPY-
atoleit cpepsl (CT. 16.1). Bo-BTOpBIX, 3TO TeXHOIO-
TUM UCIO/Ib30BaHNA TeHeTUYeCKIX pecypcoB. [laH-
HOE MCIIO/Ib30BaHUE OCYIECTB/IAETCA B HAYYHBIX

7 KaHKyHCKas fgeknapauus no akTyanu3aumm TeMaTUKU COXPaHeHWs 1 YCTOMYMBOrO MCNoNb30BaHKsA 61opa3Hoobpasus
ana 6narononyuus nogenn 2016 r. Joctyn: http://www.cbd.int/doc/meetings/cop/cop-13/official/cop-13-24-ru.pdf (gata
obpauyeHus: 24.05.2019).

8 B KauyecTBe YTOUHEHUA MPUBEAEM MOHVMaHVE OGUOTEXHOMOIMMM, CoAep»alleecs B OQHOM K3 Paboumx [OKYMEHTOB
KoHdbepeHuun CropoH. Tak, PeweHnem VI/25 6binv yTBepKAeHbI GOPMbI ANA TEMATUYECKNX AOKIaA0B, NpeAcTaBiaemMblX
CropoHamu. OgHa 13 dopm coflepkana 31eMEHTbl AOKIAA0B MO BOMPOCAaM Nepeaayn TEXHOMOMMN 1 TEXHOSIOTMYECKOMY
COTpyAHWYECTBY. B Heil MoHATME GMOTEXHONOTUM BKIOUAET TEXHOMOMMM, UMEIOLME HEMOCPEACTBEHHOE OTHOLUEHUE K
COXPAHEHNIO 1 YCTOMUMBOMY MCMOMb30BaHMI0 610pPa3HO06pa3ns, a IMEHHO TEXHOMOMM 1 "HOY-Xay', UMEoLLVe OTHOLLIEHUE
K naeHTdUKaumy, onpeaesieHunto cneunduKky 1 MOHUTOPUHTY SKOCUCTEM, BULOB 1 FEeHETUYECKMX pecypcoB. Kpome 3Toro,
clofia BKJIIOUYEHbl TEXHOOMN ANl COXPaHEHNsA M YCTONYMBOIO MCMOb30BAHUA KOMMOHEHTOB Gropa3Hoobpasms. Cwm.:
Pewenne CropoH KoHdepeHumn VI/25 «HaurnoHanbHble goknagpi». Mpunoxerue lll: ®opma ana npeacrasneHnsa goknaga
no BOMpOCamM nepefayn TEXHONIOMUM 1 TEXHONOrMYeckoMmy coTpyaHudectsy. [loctyn: https://www.cbd.int/doc/decisions/
cop-06/full/cop-06-dec-ru.pdf (gata obpaweHus: 18.05.2019).
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(ct. 17, 18, 19(1)) n/mnmm npon3BOACTBEHHBIX Iie-
nax (cr. 15(7), 16(3), 16(4)), B ToM 4ucie B pam-
KaX PeXUMa JOCTyIla K FeHeTHYeCKMM pecypcaM 1
COBMECTHOTO MCIIONb30BaHusA Bbirox (Access and
Benefit Sharing, fanee — ABS) (ct. 19(2)).

CkasaHHOe BblIllle 1103BOJIA€T MOHATD, YTO Ipa-
BIUIa, Kacaloljyecs Iepefaul TeXHONOIUA, CIyXKaT
pasHbIM menAM. Tak, 06:3aTenbCcTBO IO Iepefaye
HIePBOJI TPYIIIIBI TEXHOJIOTMII OTpaXkaeT OOIIyI0 OT-
BETCTBEHHOCTD BceX JJoropapuBaroIuxcsa CTOpPOH B
OTHOILIEHNY UX BK/IaJla B COXpaHeHye 6uopecypcos
maHeThl. Kak oTMedaeTcs B mureparype, nepefada
TEXHOJIOTUIA, Cpefy IPOYero, — BaXKHellllee Cpef-
CTBO I/Is1 coxpaHeHus 6uopasHoobpasus [Gillespie
2013:533]. OpHOBpPEMEHHO JjaHHbIE TEXHOMOTUM
caMi MOTYT ObITb OCHOBAaHbI Ha MCIOJIb30BaHUM
OMOIIPOLeCCOB, T.e. OCHOBAHbI HA TeHETNYECKIX pe-
cypcax. B cBowo ouepenb OMOTEXHONOTMM, KaK 3TO
cregyeT u3 1. 1 ¢T. 16, JO/DKHBI OBITH 3KOJIOTMYECKI
0060CHOBaHHBIMI, T.e. He HAHOCAIIVIMM BpeJ, OKpYy-
JKalolleit cpefie.

Kak BecbMa TOYHO OTMEYEHO B IOPHUUYECKOI
JIUTEPATYPe, HECMOTPs1 Ha OIIpefieNIeHHbII Tporpecc
B cdepe COXpaHEHNUA U YCTOIYMBOTO MCIIONb30Ba-
HYs O6MopasHOOOpasnus, Ha MeXAYHAPOJHOM 1 Ha-
L[JIOHA/IbHOM YPOBHAX BO3HMKaeT HOBOE M3Mepe-
HYe IMCKYCCMII IO TIPaBOBBIM BOIPOCaM JOCTYIIa
K JJAHHBIM PecypcaM U paclpefie/ieHNs BbITof] OT UX
COBMECTHOTO JICIIONIb30BaHMA, YTO BO3MOXKHO Ha
ocHOBe obecriedeHnsi (PaKTUYECKOH [JOCTYIHOCTH
OuoTexHonoruit. B faHHOM crydae uMeeTcs B BULY
BO3pacTaHye HeoOXOVIMOCTY VCIIONb30BaHNA HO-
BBIX OMOIOrMYEeCKNX TEXHOIOTUI U CUCTEM 3HAHUIA,
TaKMX KaK TEeHEeTHKA, T€HOMMKA, CHHTeTHYecKasd
6uonorns u 6uomHdpopMaruka. «ITVM TEXHOTOIUN
U CUCTEMbI 3HAHNUII Clie/laii TeHeTUYeCKMe PeCypChl
Ooree IIeHHBIMY 13-3a VX NOTEHIMAIA B pa3pelle-
HIMU T7I00a/IbHBIX BBI30BOB B OTHOLIEHUM CETbCKO-
TO XO3AJICTBA, IPOJJOBONIbCTBEHHOM 6€e30macHOCTH,
O0IeCTBEHHOrO  3[JpaBOOXPAHEHNS, M3MEHEeHNA
K/IMMaTa M CTENEHM YCTOMYMBOCTY OKPY>KakoLieil
cpenbl, Bkmouyasa llenm ycToiumBOro pasBUTHA»
[Lawson, Adhikari 2018:1].

Korza B Kousennuu n B joxymenrax Kondepen-
1y CTOpOH pedb UJET O Nepefade 610TeXHONIOTHIA,
TO IOJPasyMeBAIOTCA MMEHHO HOBbIE TE€XHOJIOTUN,
3allMILEHHble PA3IMYHbIMU BUJAMM IIpaB MHTEN-
JIEKTYa/lIbHOY COOCTBEHHOCTY, IIPEMMYIeCTBEHHO
HaTeHTaMIu. VI3 9Toro 06cTosTeNbCTBA CO BCE OYe-
BUJHOCTBIO CJIelyeT, 4TO Hambosee CIOKHON A

COI/IACOBAHNS MHTEPECOB PaINMYHBIX TPYILI CTPAH —
PasBUTBIX U Pa3BMBAIOIVIXCS — SIB/IAETCS Mepefaya
VIMEHHO IIPOIIPUETAPHBIX TEXHOIOTHIL. DTO OTpaXka-
eT OOILIYI0 CUTYalMi0 HPOTMBOPEYMBOTO BO3JEIl-
CTBUS TIPAB MHTE/UIEKTYaIbHOI COOCTBEHHOCTH Ha
MEXIYHApOJHYI0 Iepefady TexHomormit [Sands et
al. 2018], paBHO Kak U Ha IpOrpecc B CEKTOpe JC-
CTIeoBaHMIt U pa3paboTOK.

3. IIpaBa MHTeNIEKTyaTbHOI COOCTBEHHOCTH
KaK 371eMEeHT MEX/[yHapOJHO-IIPAaBOBOr0 PeXXnMa
nepenauyy 6MOTeXHONOTIIT

Kak yxkasblBaeTcss B OZHOM U3 CIIElIMa/bHBIX
poxnazioB BOVIC, oTHomeHMe MeX[y NaTeHTaMu
U Tiepefiadell TeXHONOTUIT OOBIYHO IOHMMAETCsS B
IByX acIlleKTaX — IO3UTUBHOM acIIeKTe, KOIzia He-
06X0ofMMble TEXHONOTMM JIeNICTBUTENILHO Iepefa-
I0TCA PEelVIIMEHTaM, ¥ HEraTUBHOM acIeKTe, Korjia
IaTeHTHbIE IIpaBa MU 37I0yIOTpebIeHne UMU MO-
TYyT B O[VIHAKOBOIl CTEIleHM 3aTPYHHATDb Iepefiady
TexHonornir’. OCTaHOBMMCS Ha BTOPOM acCIeKTe
6onee ogpobHo. Tak, ecnu pasBuBaoIIMecs CTpa-
HbI WIM CTPaHbl C IIEPEXOHOM 3KOHOMMKON HE B
COCTOSHUY BBIIIAYMBATD TULEH3MOHHbIE OTYMCIE-
HJA, TO MATEHTbl OYAYT NMpPeACTaBIATbCA UM B Ka-
4ecTBe IPEIATCTBUI Ha IyTH JOCTYIIA K TeXHOJIO-
ruAM. JIpyruM 6apbepoM Ha IIyTH JOCTYIA MOXET
CTaTh 3710yNOTpebIeHNe MOHOIO/NEN CO CTOPOHBI
IaTeHTOOO/Ta/jaTe/Is, KOIla OH OTKa3bIBaeT B IIpaBe
HO/Ib30BAHNA N300peTeHneM 10 IIpUeM/IeMOil IieHe
Cy0'beKTaM YaCTHOTO U ITyOIMYHOTO CEKTOPOB B TOI
WM VHOM cTpaHe. BIO/NHE NMOHATHO TakXe U TO,
4TO, €C/IY B IPMHMMAIOLIEM TOCYJapCTBE ITIATeHTHOE
IPaBO HAXOAUTCA B COCTOAHMYU (HOPMMPOBAHMA,
TO €r0 CBOEBpPeMeHHas I'MOKas SBOMIOLMNA BPAL /N
BO3MOXKHa. B jonI0/1HeH e YKa)keM TaKoKe Ha TO, YTO
€C/M B NIPMHUMAIOLIEN CTPaHe YPOBEHb IIATEHTHOI!
OXPaHBI He BBICOK, TO 3TO TAKXKe MOXKET C/Iep>KIBATh
IPUTOK T€XHOJIOTUII U Jlajlee UX PAacIpPOCTPAHEHMUe,
HeoOxomuMoe A goctiokenns neneit KbP.

Bce ckasaHHOe OABOAUT HAC K HEOOXOAMMOCTI
chopMyMpoBaTh Ba)XKHOE IOJOXKEHNe KOHIIENTY-
a/IbHOTO XapaKTepa, sAB/AWLIeeCs MeTOJO0NOTH-
YeCKOI OCHOBOW I aHa/lu3a UM OI[eHKU TOro, Kak
IPaBO MHTE/UIEKTYa/lbHOII COOCTBEHHOCTU BO3-
JIe/ICTBYeT Ha Ilepefady OMOTEXHO/MOTHII, B paMKax
paccMaTpuBaeMOro MeX/[yHapO[JHO-IIpaBOBOIo pe-
)kuMa. BrionmHe oueBumHO, uTO gocTinkerue LIYP u
Hepexof K yCTOYMBOMY PasBUTHIO IPUXOMATCA Ha

° Report on the international patent system prepared by the Secretariat. 2008. Para. 101. URL: http://www.gtwassociates.
com/alerts/WIPOTechnologyDiffusionandthePatentSystem.pdf (accessed date: 25.05.2019).
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30Xy OMOTEXHOJIOTMYECKOIl peBomoLui. B cBoio
odepeb OMOTEXHOIOTMYeCKast PEeBOJIOLVA MIPY3Ba-
Ha COJIeJICTBOBATh peanu3anyy CTpaTerny yCToNIu-
BOTO Pa3sBUTHUA. A 3TO 3aBUCUT He TOJIbKO OT COfiep-
’KaTe/IbHOI HAaIIPaBJIeHHOCTH OMOTEXHOTOTMYeCKIX
paspaboOTOK, HO ¥ OT CBOEBPEMEHHOTO pearnpoBa-
HMA IpaBa VHTEUIEKTYabHOJ COOCTBEHHOCTY Ha
peanusalyio UMBWIN3ALYOHHON HOTPeOHOCTM B
YCTONYMBOM PasBuUTUM. VIMEHHO 3TO BO MHOIOM
0060CHOBBIBAET TEMAaTUYECKYI0 CBA3b IIPaB MHTEI-
JIeKTYa/IbHOI COOCTBEHHOCTY He TONBKO ¢ Omopas-
HOOOpasyeM Kak Ha OCHOBe OMOTEXHOJIOTMIL, TaK 1
Ha OCHOBE TPA/IMIMOHHBIX 3HAHUIL, HO U C HIMPO-
KUM KOHTEKCTOM IJIOOA/IbHOI CTpAaTeruy yCTONYN-
BOro passuTusA. CBOMM IIOC/IEACTBMEM TaKOIl IOJ-
Xof, uMeeT pOpMUPOBaHIe HOBOII TOUKM 3PeHV Ha
HaTeHTOBaHUe 6uoTexHonornit. OHa 3aKIHYaeTCA
B PacCMOTPEHNMM IATEHTHON CUCTEMBI B LI€JIOM U
IIATEHTOBAHNUA B YACTHOCTY B INMPOKOM KOHTEKCTE
3ajlay 10 COXPaHEHMIO ¥ YCTOIUMBOMY JICIIO/Ib30Ba-
H1Io 6ropasHoo6pasnus [Oldham et al. 2013].

CooTBeTCTBME IIpaBa MHTE/UIEKTYa/IbHON CO6-
CTBEHHOCTY YKa3aHHBIM 3aJlayaM HaXOJMUTCA B MOJIe
BHMMaHus [enepanproit Accambnen OOH, BOVIC,
IOHKTA]I, a taxxe BTO. YkakeM Ha cremnmanb-
HBIT foknazn Broporo komurera OOH, nocssmieH-
HBIT BompocaM uMiieMeHTanuyu KbP B xoHTekcTe
YCTOIYMBOrO pasBuUTHA. TaK, 3flech CKa3aHO, YTO
CpeficTBaMy JIOCTIDKEHMA TpeX KOHBEHLMOHHbIX
Lesell ABNAETCA IPEeNOCTaBIeHNe HeoOXOAMMOro
IOCTYIA K TeHeT4eckuM pecypcam. K peanmmsanun
JlAaHHBIX Lie7eli CleflyeT CTPEeMUTbCS «ITyTeM Hajile-
XKallell repefady COOTBETCTBYIOIMX TEXHOIOTUI C
y4eTOM BCeX IIpaB Ha TaKue Pecypchl M TeXHONOTUN
¥ ITyTeM JJO/DKHOTO GuHaHcupoBaHusa»'’. B cBasu ¢
atuM [eHepanpHas Accam6bres B 1. 8 JaHHOTO Ji0-
Knaga npusBana Croponbl KoHBeHIUM OKa3blBaTh
COfIEVICTBME TIepelaye TeXHONIOTUI [/ JOCTVDKEHNSA
nerneit apdexrrBHoOro ocymecrsnrenns KbP B coor-
BETCTBUM CO CT. 16 1 APYTMMU CTaTbsIMY, CBA3AHHbI-
MU C Heil. VIMEHHO Takoy NMOAXOJ, Y4MThIBAIOLINIA
3Ha4YeHMEe peann3alyy KOHBEHLMOHHBIX IIO/I0Xe-
HUIL 1714 TIepeXofia K YCTOMYMBOMY PasBUTUIO, HAU-
Oosee aKkTyasleH U IPOAYKTUBEH J/IA PaCCMOTPEHMA
BOIIPOCOB BO3JIEJICTBMA IpPaB WHTENIEKTYalIbHOI
COOCTBEHHOCTV Ha Iiepefjadyy TeXHOJIOTHIL, COfieii-
CTBYIOIUX HOCTVOKeHuIo 1erneit KBP.

Ecnu HemocpencTBeHHO 06paTUTHCS K KOHBEH-
LIOHHBIM II0JIOKEHMAM, TO B II. 1 cT. 16 mpsAMoO ro-
BOpUTCA, 4TO Kaxjas [loropapyusarmlas CTOpPOHa,
IpU3HaBas, YTO JOCTYI K TeXHOMOrmu (610TexXHO-
JIOTUM) U ee Tlepefiada sB/IAI0TCS BaKHBIMY S7IeMeH-
TaMM JOCTIDKeHus Leneit KoHBeHImn, «o6s3yercs
B COOTBETCTBUM C IOJOXKEHMSIMM HACTOSIIEN CTa-
TBbU IPENOCTABIATD u/mnu obnerdats gpyrum [lo-
TOBapyBaKOIMMCA CTOPOHAM HOCTYII K TeXHOJIOTHU-
SM, KOTOpble MMEIOT OTHOIIEeHMe K COXPaHEeHUIO U
YCTOYMBOMY JICIIONb30BAHMIO OMOPasHOOOpasus
WIN TIPEeAIIoNaraloT MCIONb30BaHNe TeHeTNYeCKIX
PecypcoB M He HAHOCAT CYIIeCTBEHHOro yiepba
OKpY>Kalolllell cpefie, a TalkoKe Iepefadyy UM TaKuX
TEXHOIOTUIN».

BHyMaHuMe K nepefade TEXHONOTMIT M IIPUHATIE
COOTBETCTBYIOIIUX 0053aTe/IbCTB BI3BAHO TEM, YTO
Hepeaya TeXHONIOTUH SIB/ISAETCS HEOOXOLMMBIM YC-
JIOBYEM HNOCTVDKEHNUA BCeX TpeX KOHBEHI[MOHHBIX
1jefell, KoTopble 3akperieHsl B cT. 1 KbP, a umenno -
COXpaHeHMe, YCTOMUMBOe MCIO/Nb30BaHMe U CIpa-
Be[/INBOE pacIipefiefieHlie BBITOf, OT MCIIONb30Ba-
HMsA OuopecypcoB. Bonee Toro, kak IokasaHo B
1. 8(e) pemenns XII/2 Kondepenrmu Cropos, cTu-
MY/IUpOBaHMe MUCIOb30BAHNUA IIE€PEOBLIX TEXHO-
JIOTUII U VX TIepefiadyt HeoOXOVIMO JLS TIOfIePXKKI
CrpaTern4eckoro mjaHa B 0071aCTV COXpaHEHVS 1
YCTOIYMBOTO MCIIONb30BaHMs 610pasHO00pasys Ha
2011-2020 rr. 1 Le/eBbIX 3aa4, IPUHATHIX B AiiTn'!.

OpHOBpeMEHHO OTMETMM MMellljee KIYeBoe
3HayeHye [/ HaIlero MCCIeNOBaHMs IIOIOXKeHNe
CT. 1 0 TOM, 4TO JOCTV>KEHMeE TPeThell Lie/y, a UMeH-
HO COBMECTHOE IIOJTyYeHMe BBITOJI, CBA3aHHBIX C
UCIIONIb30BAHMEM TeHeTHYeCKNX PecypcoB, NPsAMO
IpeAIoNaraeT «HaIeKalyIo Iepefady COOTBET-
CTBYIOIVIX TEXHOJIOTUII C y4eTOM BCeX IIpaB Ha Ta-
KJe TeXHOJIOTUN...». He BO3HMKaeT COMHEHMI, YTO
37leChb TIO[[pa3yMeBalOTCs IpaBa MHTE/IEKTyalbHOM
COOCTBEHHOCTY, KOTOpbIE SBJISAIOTCS CYLIECTBEH-
HBIM acIeKTOM Ilepefjayy TeXHojmoruu. Peub uset o
nameHmHolx Npasax, npasax cenekyuoHepos u npa-
8ax Ha 6a3vl danHvix. [10SCHUM, YTO pacpeseneHne
BBITOJ] OXBATbIBAaeT IUVPOKUII CIIEKTP BO3MOXKHO-
CTell, HauMHasA OT JIeHE>XHOW KOMIIEHCAIUM, IO -
TOTOBKM KaJpOB U 3aKaHYMBasA BOBJIEYEHHOCTDHIO
B Hay4Hble MCCIEOBAHNUSA U Pa3pabOTKM B LeJIAX
nepenauy Texuonoruu. Heo6xomumMo oTMeTUTB, YTO

1 Noknap Btoporo komuteta TA OOH «YcToiumBoe passuTMe: KoHBeHUUA O Gronornyeckom pasHoobpasum». C. 4.
Hoctyn: https://undocs.org/pdf?symbol=ru/A/72/420/Add.6 (nata o6paLieHunsa: 03.06.2019).

" PeweHne KoHdpepeHumn CropoH XII/2 «O630p pe3ynbraToB MOAAEPMKKM oOCyllecTBieHnA ueneir KoHeeHUuMW
CrpaTernyeckoro niaHa B 065acTyi COXpaHeHWs 1 YCTOMYMBOrO MCMONb30BaHMA GropasHoobpasua Ha 2011-2020 rr.
M aKTUBM3aLMA CO3[aHMA MOTeHLUMana, HayYHO-TEXHUYECKOro COTPYAHMYECTBa W APYrMX MHULMATMB ANA COAeNCTBUA
ocywectaneHuto». floctyn: https://www.cbd.int/doc/decisions/cop-12/cop-12-dec-2-ru.pdf (gata obpatyeHna: 28.05.2019).
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IpaBa VHTE/UIEKTYaIbHOJ COOCTBEHHOCTH, BO3Jieli-
CTBYs Ha BBINO/HEHNe 00:A3aTe/bCTB IO Iepefaye
TEXHOJIOTUI], OKa3bIBAIOT CYLIECTBEHHOE BO3JEl-
CTBME He TO/IbKO Ha BBINOJIHEHUE TPEThero Lese-
BOTO 0053aTe/IbCTBA, HO U Ha JOCTIDKEHME MEPBBIX
IBYX LIeJIE.

B pesynbraTe JOCTYII K TEXHOIOTUAM B LIe/IAX JC-
HO/Ib30BAHNA U COXPAaHEHNUA OMOpPecypcoB, a TaKxKe
JL1 IOCTVKEHV PaBHOIIPABHOI'O II0/Ib30BaHMsA CO-
OTBETCTBYIOLIMMI BbITOlaM)l BO MHOTOM OIIOCP€JiO-
BaHbI pellleH)eM BOIIPOCa O XapaKTepe BO3/eCTBIA
IpaB VIHTEJIEKTya/IbHOI cobcTBeHHOCTN. Kak Bechb-
Ma TOYHO OTMEYAeTCH B aHA/IMTUYECKOI TUTEepaTy-
pe, «B3aMOfieliCTBIE MEeX/Y IIpaBaMy MIHTEN/IEKTY-
aJIbHOJI COOCTBEHHOCTH U Tiepefiadell TeXHONOTUM
cormacHo KonBeHunm o 6mopasHoobpasum sBIs-
eTcs MHOrorpaHsbiM. IIpaBa WHTeNIEKTya/lIbHOI
COOCTBEHHOCTH (M PBIHOYHBIE CTMMYJIbI, KOTOpPBIE
CBA3AHBI C HUMM) JO/DKHBI OLEHMBATbCA I/ OIIpe-
JeeHMA VX BO3JENCTBUA Ha IPUPOAY TEXHOIOIMIA
¥l Ha Tlepefiady 3THX TexHonoruit» [Monagle 2001].

Ecnyu HemocpencTBeHHO 0OpaTUTBCA K aHAIU3Y
cT. 16 KouBennunu, To B ab63ame 2 1. 2 cT. 16 TOBO-
PUTCA O TOM, 4YTO B C/Iy4ae TEXHOIOTUMY, 3allIeH-
HOJ1 TaTeHTaMy M JIPyTUMY IIPaBaMU VHTEN/IEKTY-
aJIbHOJ COOCTBEHHOCTM, TAKOJ JOCTYI U Iepefada
obecreuyBaOTCA Ha YC/IOBUAX, KOTOPbIE YUUTHIBA-
I0T JOCTATOYHYIO U 9 PeKTUBHYIO OXpaHy IpaB MH-
TeJIEKTYa/IbHOJ COOCTBEHHOCTH I COOTBETCTBYIOT
eit. TepmuHbI «gocTaToyHas U 3GQeKTUBHAA» He
ompeyenensl. Ho BronHe ACHO, 4TO 3TO MONIOXKEHME
OTpakaeT MHTePeChl Pa3BUTBIX CTPAH, a TAKXKe, KaK
HaM IPeJCTaB/IAETCA, MHTEPEChl «IIPOJBMHYTHIX»
pasBuBamomuxcsa cTpaH (Hanpumep, Kuraa u Vn-
[N, ABJIAIOLIVXCSA TEXHOIOIMYECKMMM TOHOPAMIL.

Hanee, B 1. 3, JOKyMEHT IPeNYCMaTPUBAET, YTO
Kaxf#as [loropapyupamouiascsa CTOPOHA IPUHMMA-
€T COOTBETCTBYIOIIME 3aKOHOJaTe/NbHbIe, a[MIHN-
CTpaTMBHbIE WU MONTUTUYECKIE MEPBI C TOJ Lie/bIO,
4T00BI JlOrOBapMBAaIOIMMCS CTOPOHAM, 0COOEHHO
TeM, KOTOpPble ABJIAITCA PAa3BUBAIOIMMMUCA CTpa-
HamM, ObIIM 06ecIiedeHbl JOCTYI ¥ Iiepefada Tex-
HOJIOTMY. DTO IpeAIoNIaraeT MCIO/Ib30BaHMe IeHe-
TUYECKMX PECypCOB Ha B3aMIMHO COITIACOBAHHBIX
YCTIOBMAX, BK/IIOYas TeXHOJNOIWI0, KOTOpas 3alliu-
IleHa [TATeHTaMy U APYTUMU [IPaBaMy MHTENIEKTY-
a/IbHOI COOCTBEHHOCTM TaM, I7e 3TO HEeOOXOMMMO
Ha OCHOBaHUM IonoxkeHmit cT. 20 n 21, a Takxe B
COOTBETCTBMIM C HOPMaMM MEXIYHapOJHOIo Ipa-
Ba 1 nmyHKTamu 4 u 5 ct. 16 KbP. 3necp 3anoxeno
IpejcTaB/ieHye, YTo Nepefiaya TeXHOMOTUIT JO/DKHA
COOTBETCTBOBATb MEXX/IYHApOJHOMY IIPaBy B cepe
OXpaHBI IPaB MHTE/UIEKTYA/IbHOI COOCTBEHHOCTH,
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B YacTHOCTM, B HacTosllee BpeMs IIOJIOKEHUAM
Cornamenns TPUIIC, ycraHaBIMBaoIero MUHU-
MaJ/IbHble CTaHJAPThl B cepe OXPaHbI U 3alUThI
IPaB MHTE/UIEKTYa/IbHOI COOCTBEHHOCTN.

B cuny Toro, 4To mofasiAoLIad 4acTh Iepefa-
BAaEMbIX TEXHOJIOIUI ABIAETCA IPOIPUETAPHOIL,
BOXHBIM IPEJCTaB/IAeTCA COOMIOfeHNe TIPUHIVIIA
HpefoCTaB/IeHNA 1/ 06/IerdeHys JOCTyIa 1 Ie-
pefia4yy TeXHOJIOTMIA B Pa3BUBAIOILMEC 1 HaMeHee
PasBUTbIE CTPaHbl CO CTOPOHBI YACTHOTO CEKTOPA.
OTO BBI3BAHO TeM, YTO BOXKHYIO POJIb B pa3paboTKe 1
KOMMepImanmu3anuy 610TeXHONIOINII, KOHEYHO Xe,
UrpaeT 4acTHbIN cekTop. [Toatomy 1. 4 cT. 16 copep-
KUT 04eHb BXHOE IOJIOKEHUE O TOM, YTO KaXK/jast
JloroBapusarnolascs CTOPOHA JO/DKHA IPUHUMATD
HaJljIeXXallye 3aKOHOflaTe/IbHble, aIMUHMUCTPaTUB-
HbIE U1 IIOJIMTUYeCKIe Mepbl, YTOObI YaCTHBII CEKTOP
o6Jerya JOCTYII, COBMECTHYIO PaspaboTKy U mepe-
flady COOTBETCTBYIOLIMX TEXHOJIOTUI, peleBaHTHbIX
uenam KBP, B nHTepecax mpaBuTe/bCTBEHHBIX YU-
PeXJeHMit, a TAKXKe B MHTePecax YaCTHOTO CeKTopa
B PasBMBAKOIINXCA rocyapcrbax. IlosTomy yacTbii
CEKTOp HO/DKEH OBITh BepeH 00513aTeIbCTBAM, U3/I0-
JKEHHDIM B IIYHKTax 1,2 n 3 cT. 16.

OnHOBpeMEHHO MOYXKHO BUJIETD, YTO B II. 5 TOBO-
putcs o ToM, 4To CTOPOHBI «[IpM3HaBas, YTO aTeH-
ThbI Y VIHbIE IIPaBa MHTE/IEKTYa/IbHO COOCTBEHHO-
CTU MOTYT OKa3bIBaTh BIMAHME Ha OCYIECTBJIEHME
HacroAmell KoHBeHLMNM, COTPYJHMYAIOT B 3TOI
067acTy, pyKOBOACTBYSACH HAL[VIOHAIbHBIM 3aKOHO-
laTeIbCTBOM M HOPMaMM MeX/[yHapOJIHOTO IIpaBa,
C Lenpl0 0becrednTb, YTOOBI ITU IpaBa CHOCOO-
CTBOBA/IM, A He IIPOTUBOPEYNIN ee LieNAM». [JaHHasd
bopMynupoBKa MO3BONAET CAENIATh BBIBOM, 4110 CY-
wecmeyem cneyuanvHoe obszamenvcmeo Cmopor
KBP compyonuuamv 6 Hanpasnenuu obecnedeHus
NO3UMUBHO20 B030€liCMEUS NPA6 UHMENNeKMYalb-
HOTi cOOCMBEHHOCU He MOJIbKO HA nepedauy mexHo-
7I02Utl, HO U HA 00CIUMNeHUe KOHBEHUUOHHDIX Ueneli
KaK maxoevix.

Bkparnie oTMeTum, 4TO BOIPOCHI IIPAB MHTEN-
JIEKTYa/lIbHON COOCTBEHHOCTM ¥ Iepefayy TeXHO-
JIOTMII BO BpeMs IeperoBOPOB IO 3aK/IIOYEHMIO
KBP mpezcTaBsanm sHAUUTENbHYIO CIOXKHOCTD. ITO
OIpefeANOCch OOIMMMI PACXOXKEHNUAMY 10 TMHUN
Cesep-10r 1o noBosry cOOTHOIIEHNA MEXY IIpaBa-
MM VIHT€/UIEKTYa/IbHOJ COOCTBEHHOCTY M OXPaHOI
okpyxkatoreit cpensl. Ho Bce-Taku GpopmMymmpoBkm
CT. 16 BOIIOIAIOT CBOErO POJa KOMIIPOMMUCC, 0CO-
6eHHO 4TO Kacaercsa cT. 16.5. OpHaKko cnencTBueM
JIAHHOTO KOMIIPOMMCCA ABMJICSA HEOIpefe/eHHbII
XapaKTep KOHBEHLMOHHBIX IOJIOKEHMIA, YTO CTajIo
BbI3bIBATb TPYAHOCTU B IIpOIlecce UX peanusalyii.

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 3 « 2019



Mark V. Shugurov

INTERNATIONAL ECONOMIC LAW

ITosTomy mocne Bcrymnenns KoHBeHLum B cumy
CTa/M MOABJIATBHCA PAabOTBI, B KOTOPBIX MCCIE0BA-
JICH, BO-IIEPBBIX, BOIPOCHI OXPAHBI ITPAB NHTEIIIEK-
TYa/IbHOM COOCTBEHHOCTH COITIACHO IIOJIOXKEHUAM
Kousenunn [Lesser 2000], a BO-BTOpBIX, BOIIPOCHI
BO3JEIICTBUSA IIPAaB VHTE/UIEKTYa/IbHON COOCTBEH-
HOCT) Ha MEXJ[yHapOJHYIO Ilepefady 610TeXHOIMO-
TUiT B paMKaX KOHBeHIMOHHOro pexxnma [Kagedan
1996:18-20; Lesser, 1997]. B pesynbrare Oblna BbI-
ABJIeHa crielMpyKa pexyMa mepefady TeXHOMOI NI
cornacHo KBP. Ona 3akioyaeTcst B TOM, 4TO nepedd-
ua NPONpUEMApHLIX MeXHON02ULL OCYULeCBAENCS
6 pamkax coenauieHuti 0 0ocmyne K eeHemu4ecKum
pecypcam u 8 pamKax peiuma co6MecnHo20 noav3o-
BAHUS 6b1200aMU HA CNPABEONIUBOL U PABHONPABHOI
OCHOB€ OM UCNONIb306AHUS 2eHEMUUECKUX PeCypPCos,
COBPEMEHHDIX TEeXHONOUlE U MPAOUUUOHHDIX 3HA-
HUT.

PasBuBaromuecs CTpaHbl, B KOTOPBIX IIPaBO
VHTEJIEKTYa/IbHOM COOCTBEHHOCTM HaXOAM/IOCH K
Havaay 1990-x Ir. Ha cTaguy GOPMUPOBAHNSA, TIPU-
[Iep)KMBAIICh TOYKM 3PEHMUSA, YTO CYLIECTBYIOLINE
PeXMMbI IIpaB MHTE/UIEKTYa/lbHON COOCTBEHHO-
CTM He CTUMYIMPYIOT Ilepefjady TeXHONOTUM B pas-
BYBAKOILIMECS CTPaHbI U, 6oee TOro, UTHOPUPYIOT
BK/a]] epMepoB B popMupoBaHMe pacTUTENbHbIX
TeHeTNYeCKMX pecypcoB IvlaHeThl. Ha ocHoBaHum
3TOTO JIe/IaJICs BBIBOJI, UTO He C/IeflyeT pacIpoCTpa-
HATD IIpaBa MHTE//IEKTYaIbHOI COOCTBEHHOCTI Ha
HOBBIE COPTA CeNbCKOXO3AMCTBEHHBIX KY/IBTYP 1 Ha
IpyT¥ie IPOAYKTHI, OCHOBAaHHbIE Ha I'€HETHYECKUX
pecypcax. COOTBETCTBEHHO, BbIIBUTANIOCh HPEIO-
XeHue, 4To6b1 B pamkax KBP 6b111 ipegycMoTpeHs!
OTpaHMYEHMA B OTHOUICHUY IIPAB MHTE//IEKTYalb-
HOIT cOOCTBEHHOCTN 2.

[Tosuiyst pasBUTHIX CTpaH OblIa MHOIL: OHY I1O-
Kas3bIBa/IV, YTO CTPOTas CUCTEMa OXPAHbI IIPaB VMH-
Te/UIEKTYa/IbHOJ COOCTBEHHOCTH, HAIIPOTUB, OyzeT
COfIEVICTBOBATD Ilepefade TEXHONOTMII M MHBECTU-
IMAM B HAyYHO-TEXHONOTMYECKMEe pPa3paboOTKu B
PasBMBAOLIVXCSA CTPAHAX, YTO KOCBEHHBIM 00pa3oM
HOJIOXKUTEIbHO CKA)XXeTCsA Ha COXpaHeHMU 6mopas-
HooOpasusA. Tak wiy nHade, IPaKTUYECKN BCe pas-

BUTBIE TOCYIapCTBa, KaK 3TO BUIHO U3 IeK/Iaparinii,
CIIeTaHHbIX IIPY MOATICAHNM, IPUHATAN M paTUQu-
xauuy KBP, cormacunnch ¢ BKIOUYEHEM B €€ TEKCT
MOJIOKEHUIA, TIPeflyCMAaTPUBAOLINX COfIENICTBIE IIe-
penade TEXHOJIOTMII B pasByUBalolyecs cTpane’. B
10 ke BpeMs CIIIA B 11e710M BOCIPUHATM CT. 16 Kak
«4peBaTy0» CHIDKEHJMEM YPOBHS 3alMTbl MHTEN-
JIEKTYa/IbHOI COOCTBEHHOCTH U IIVPOKOTO PACIpo-
CTpaHeHMA NPAKTUKM IPMHYAUTENIbHBIX TUIEH3NI
(compulsory licensing arrangements).

Kak 6bI TO HU ObINO, TONOXKEHUA O COOMIONE-
HIUY TIPaB VIHTEJUIEKTYaIbHOJ COOCTBEHHOCTY Ha
nepefaBaeMble TEXHONOTUM OTBEYAIOT MHTepecaM
PasBUBAIOMINXCA CTPaH. IJTO OIpeNeNaeTcs TeM,
YTO Ha 3TOJ OCHOBE BO3HMKAeT IepCIeKTuBa Ha-
NI’KMBAHNA TI0I€3HbIX MAPTHEPCKUX OTHOLIEHMI 1
CO3JJAHMIO CTPATETMYECKUX COI30B C KOMIIAHUAMM
U3 PasBUTHIX CTpaH. «3aTeM, — KaK oTMedaeT [e-
HepanbHbIl cekpeTapp OOH, — MOTyT OTKpBITbCA
BO3MOXKHOCTH J/I HOCTVKEHNUA JJOTOBOPEHHOCTeI!
0 JIOCTYTIe K TeXHOJIOTMAM II0 HOCTYIIHBIM LieHaM,
YCTaHOBJIEHHBIM C Y4€TOM, Cpefiu Ipouux (haKro-
POB, 9KOHOMIYECKMX PeabHOCTel U COLMANbHbIX
noTpebHOCTel»' . Pazymeercs, Bce 3TO BO3MOXHO
NNIIb B C/Iy4ae, eCM CUCTeMa OXpaHbI IpaB MH-
Te/UIEKTYa/IbHOII COOCTBEHHOCTU OyfieT He TOIbKO
apdexTrBHOM, HO M TUOKOI. YTO 9TO O3HAYaeT?
9TO 03HaYaeT y4eT 06CTOATEIbCTB MHTEPECOB I I10-
Tpe6GHOCTel! TeX VIV MHBIX Pa3BUBAIOLIMXCA CTPaH,
a TaKKe He0OXOAMMOCTD pean3aluy IepexofHOro
Hepyuofa Ha Iy TH K IPUHATHUIO B HMX COBPEMEHHbIX
CTaH/IAPTOB OXPAHbI IIPAB MHTE/IEKTYaIbHOI CO0-
CTBEHHOCTIL.

4. COTpyBHITYECTBO rOCYJapCTB B COITTACOBAHIN
MeXYHapOJHO-NPaBOBBIX 06s13aTenbCcTB 1o KBP
u Cormamenuro TPUIIC

Bonbioe 3HaveHyme A peleHnsa mpobnem,
CBA3aHHBIX C HEOJHO3HAUHDBIM BO3JI€JICTBMEM IIpaB
VIHTEJIEKTYa/IbHOJ COOCTBEHHOCTM Ha Ilepefady
OMOTEeXHOIOTHII, MMeeT cOTpyaHM4YecTBO CTOpPOH
B paMKaX KOHBEHIVIOHHOTO Ipolecca. Tax, yxe Ha

Moscow Journal of International Law « 3 - 2019

12 KoHBeHUWMA 0 6ronornyeckom pasHoobpasum n CornawleHne o TOprosbix acnekTax npas NC: B3aUMocBA3b U CUHEPTUA.
3anucka MicnonHutenbHoro cekpeTaps. 1996. M. 13 Joctyn: https://www.cbd.int/doc/meetings/cop/cop-03/official/cop-03-
23-ru.pdf. (gata obpatyeHus: 15.05.2019).

13 Committee of the WTO on trade and environment.“Environment and the TRIPS". - Environment and the TRIPS Agreement
(Note by the Secretariat of the WTO). Annex 5: Declarations made at the time of signature, adoption or ratification of the
Convention on Biological Diversity. URL: https://www.cbd.int/doc/meetings/cop/cop-03/information/cop-03-inf-09-en.pdf
(accessed date: 13.05.2019).

* Impact des nouvelles biotechnologies, en particulier sur le développement durable, y compris la sécurité alimentaire, la
santé et la productivité. 9 mai 2003. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N03/356/11/PDF/N0335611.
pdf (accessed date: 21.05.2019).
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nepsoM cosemanny Kongepennunu CTopoH B pam-
kax CpepHecpouyHoit mporpaMMbl pab6otel Konde-
peHLMM CTOPOH Ha 1995-1997 rr. 6BUIO NPUHATO
pellleHre pacCMOTPETh Ha BTOPOM COBEIJAHUY KOM-
OWIALMI0 MHPOPMALH, KOTopast ObLIa IPefoCTaB-
JIeHa IIPAaBUTE/IbCTBAMY, @ TaKXKe JTOK/IaJbl MeX]Y-
HApOJIHBIX OPraHM3aLMil B OTHOIIEHUY IONUTUKH,
3aKOHOJIaTe/IbHBIX MM AJMUHMCTPATUBHBIX MeD,
CBA3aHHBIX C IIpaBaMMl MHTE//IEKTYalIbHON COO-
CTBEHHOCTU B COOTBETCTBMM O CT. 16 KonBeHuny, a
TaKoKe JOCTYIIOM U Ilepefjauell TeXHOMIOT MY, UCIIO/b-
3ylollell reHeTndeckne pecypesl (. 5.4.2 paspena
«JloCTyII K TeHeTMIeCKIM pecypcam»)".

Ha o6cyxzeHue Toro, Kak Bo3/eiCTBYIOT IIpaBa
VHTEJUIEKTYa/IbHOJI COOCTBEHHOCTM Ha Ilepefady
TEXHOJIOTMII ¥ CMeXXHble (POPMBI MEK/[YHAPOFHOTO
Hay4YHO-TEXHMYECKOTO COTPYAHMYECTBA B paMKax
KOHBEHIIMOHHOTO COTPY/HMYECTBA, OO/IbIIOE BO3-
IeICTBIE 0KA3aJI0 TO 0OCTOATENbCTBO, YTO B 1995 1.,
BCKope mocre BcrymaeHusa B cuny KbP B 1993 1.,
BCTYynno B cuy CoralleHne 0 TOProBbIX aClleKTax
MHTE/IeKTyaIbHON cobcTBeHHOCTH (Hanee — Cora-
mwenve TPUIIC)'. 3o npuBeno K 06CyxaeHNI0 BO-
IPOCa 0 COOTHOLIEHNM 00513aTe/IbCTB TOCYAAPCTB 110
KBP, ¢ ogHolt cTopoHsl, u 06s3arenbcts no Corna-
mennto TPUIIC - ¢ gpyroii. [leno B TOM, YTO 1OCTIe
npuHATUA flaHHOrOo COITAIEHNA CTao OYEBUIIHO,
4TO Ha peanusanuio nonoxennit KbP orHocutens-
HO Tlepefia4y IPOIpHeTapHbIX OMOoTeXHOoMoruit Oy-
IyT OKa3bIBaTb BO3JEIICTBME IAPMOHM3MPOBAHHbIE
B I/T00AIbHOM MacIiTabe MIHMMAaJIbHbIe CTaHAAPThI
OXpaHBbI IPaB MHTEJIEKTYa/IbHOI COOCTBEHHOCTH.

Ha mpaxTuke pexxum, yupexpensslit Cornarie-
HYeM, Ipefronaraa IOBbIlIeH)e YPOBHA 3aIUThI
IpaB MHTE/UIEKTYa/IbHOII COOCTBEHHOCTUM B pas-
BUBAKOIMXCA cTpaHaX. IloaToMy BOSHUK/IM HOBbIE
ycnoBuA A goctiokenus neneit KbP, koropas saB-
NA€TCs CBA3YIOIMM 3BeHOM MEX/Y IIpaBaMy MHTEI-
JIEKTYaJIbHO COOCTBEHHOCTH, C OMHOI CTOPOHBI,
U COXpaHEHMEM M YCTOIYMBBIM MCIIO/Nb30BAHIEM
6uopasHoobpasus — ¢ apyroi. OZHUM U3 KaHAIOB
[lAaHHOII CBA3Y, KaK HaM IIPefICTAB/IACTCS, ABIAETCA
CTUMYMPYIOILiee BO3JENCTBIE IIPaB VHTENIEKTY-
aJIbHOJI COOCTBEHHOCTH Ha IIepeiady TeXHOMOT I .

OpnHako, kak BepHO 1okasbiBaet k. [lyrdennr,
VICCTIE[IOBABIINIT BO3JENCTBUE IIPaB MHTEIIEKTY-
aJIbHOJI COOCTBEHHOCT) Ha Ilepefiady TeXHOJOTMIL,

3HAUVMBIX J/I1 COXPAaHEHVA U YCTONYMBOTO UCIIONb-
30BaHMs 01MOpPasHOOOpasys, «CTeleHb, B KOTOPOI
addexTnBHAA 3amMTa INIPaB MHTE/UIEKTYaTbHOI
COOCTBEHHOCTY B CTpaHaX-pelyunueHTax obmerda-
eT, 3aTpyfHAeT WM BOOOLIe He BO3JIEICTBYeT Ha
THepefady TeXHOJIOI UL, JOCTaTOYHO C/IOKHO YCTaHO-
BuTh» [Dutfield 2000:57]. 9To 03HaYaeT, YTO BBHILO-
Jibl, CBSA3aHHBIE C YCUJICHMEM 3allMThI JAHHBIX IIPaB
B OTHOIIEHM!M OOJIeIrYeHNs JOCTYyIa TEeXHOJIOTWIA,
pacmpeyesieHbl Cpefyi pa3BUBAIOLIMXCA CTPaH He-
paBHOMepHO. OTCIofja pasnuyHas CTeleHb HOCTHU-
KeHVIsI KOHBEHIIMOHHBIX 1leJIeil B Pa3HBIX CTPaHaXx.
OTO He MOXeT He BBI3bIBATb 03a00YEHHOCTD, Ilepe-
pacTamlyio B 3aj1a4y, KOTOpas pelaeTca B popMa-
Te MeX/YHAPOJHOTO COTPY/HNYECTBA.

[TosToMy B mONe KOHBEHLMOHHOIO Ipolecca
aKTya/M3MPOBAJINCh BOIIPOCHI CONPSDKeHMA 0053a-
TEIbCTB 110 JAHHBIM JIBYM MEX[YHAPOJHBIM JIOTO-
BOpaM, TaK Kak IIOfjaBIAlIee YIC/I0 TOCYAApCTB —
yyacTHMKOB KBP onmHOBpeMeHHO ABIANTCA y4acT-
Hukamu Cornamenns TPUIIC: Bo3amoxxHbIe TpoTH-
BOpeuMs MeXAY ABYMA JOTOBOPHBIMM PEXMMaMI
ABJIAIOTCA KpaliHe HeXKe/TaTebHbIMIL.

Koneuno, ct. 22.1 KBP rosopur o tom, 4o 1o-
noxkeHusi KOHBeHIMM «He 3arparuBaioT IpaB I
06s13atenbCTB [M06071 CTOPOHBI], BBITEKAOLINX U3
MI060T0 Je/CTBYIOIIEr0 MeXXIYHAPOLHOTO COI/IAlle-
HIA, 32 VICK/TIOYEHVEM C/Ty4aeB, KOIZja pe3y/IbTaToM
OCYIIECTB/IEHNA 3TUX IpaB U 00A3aHHOCTEN CTal
cepbe3Hblil yiiep6 min yrposa 61opasHo00pasuio.
Ho sT0 monoxkeHme BBI3BAlIO BOIPOC: KaK OypmeT
IPUMEHATHCA JaHHAA CTaThA B C/Iydae MPOTUBOpe-
4 ¢ Cornamennem TPUIIC?

K cydasm nporuBopeunii MOXXHO OTHECTH, Ha-
HpMMep, CUTYALNIO, KOT/Ja HAIlMOHA/IbHbIE MEPbI CO-
JIeVICTBUA Iepefiade TeXHOJIOTUM B COOTBETCTBUY CO
cT. 16 KbP MoryT BbI3BaTh 3aTpy/HEHNA, CBA3aHHbIE
C PeXVMOM HaubO/BbIIero 61aronpusATCTBOBAHNA,
B TOM cny4ae, ecnu CTopoHbl KoHBeHIMM U rocy-
llapCcTBa, KOTOpble He sAByATCA ee CropoHamy,
OK&XYTCA B PasIMYHBIX YCIOBMAX. [laHHBIE yCIO-
BV TaK)Ke MOTYT HOPOXK/IaTh BOIIPOCHI, CBA3aHHbIE
C HAIMOHA/NBHBIMM PEXMMaMM, KOTJd, B 4aCTHO-
CTM, VIHOCTPaHHbIe TpaXKJaHe OYAyT MMeTb MeHee
O/MaronpuATHBIL peXuM. B fomonHeHue k atomy
BIIO/IHE MOTYT BO3HUKHYTb IIPOOJIEMBI, CBA3aHHbIE
C TOProOBBIMM ACHEKTaMU IIPaB MHTE/UIEKTYaIbHOM

5 PewweHne /9 KoHpepeHummn CtopoH KBP «CpefiHecpoyHas nporpamMma pabotbl KoHpepeHummn CTopoH Ha 1995-1997 rr.».
Loctyn: https://www.cbd.int/doc/decisions/cop-01/cop-01-dec-ru.pdf (gata obpaiyeHus: 14.05.2019).
16 CornalueHvie Mo TOProBbIM acreKkTaM NpaB UHTENNeKTyanbHoM cobctBeHHoCTH 1994 1. locTyn: https://wipolex.wipo.int/

ru/text/379915 (nata obpatieHus: 05.05.2019).

7" K pyrmM KaHasiam CBsi3v MOXHO OTHECTV MOUCKoBble paboTbl (bioprospecting) 1 LOCTYN K reHeTUYEeCKM pecypcam.
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COOCTBEHHOCTH, KOIZIa, HAIpUMep, BIafle/IbIibl 3a-
IIaTEHTOBAHHO TEXHONOIMYN OYAYT BBIHYXK/CHbI
BBI/JaBaTh JIMIEH3MM Ha TEXHOJIOTMM Ha OCHOBE Tpe-
6oBaumit, koropele Cornanrennem TPUIIC e npep-
YCMOTpPEHBI.

I[IpencraBnsercs, YTO CMBICIOBBIM S[POM rap-
MOHM3AIIMN PacCMAaTPUBAEMBIX PEXUMOB, Oe3yc-
JIOBHO, ABJIAIETCS COITIACOBAHME YaCTHBIX U IMy6/my-
HBIX UHTepecoB. B gannoM cnydae KBP, Tax ske kak
" MeXXIyHapOJHbII JOrOBOP O PaCTUTENbHbBIX T'€He-
TUYECKUX Pecypcax i/ IPON3BOJCTBA IPOfIOBO/b-
CTBUA U BeJEHMA CenbCKoro xosancrsa 2001 .8 B
ormnune ot Cornamenna TPUIIC npuoputer otna-
eT obuemy 6mary. Ho, HecMOTpsi Ha 3T0, B JaHHBIX
MEKIyHapOJHBIX JOTOBOPAX, TaK ke, Kak u B Cora-
menyun TPUIIC, HanpaB/ieHHOM Ha CTMMYIMPOBA-
HI€ TOPTOB/IY 11 3KOHOMIYECKOTO PAa3BUTH, BIIOTIHE
MOXXHO 3aMeTUTDb CTpeM/IeH)e K TapMOHM3AIINN ITy-
OMMYHBIX M YacTHBIX MHTepecoB. Ha MexxpyHapoy-
HOM YpOBHe 9TO Ipe/IoaraeT KOHBEPreHINIo IBYX
PEXIMOB IIOCPENICTBOM LIMPOKOTO COTPYAHNIECTBA
MKy YKa3aHHBIMIU MEXIYHapOJHBIMM JJOTOBOpa-
M. VIMeHHO TakoB crioco6 pemrenus chopMyanpo-
BaHHOI1 Ha [7106a1pHOM OpyMe 10 6MOTeXHOMOTUM
2004 r. 3aaun 1o cHaTaHCPOBAHHOMY TTOAXOAY K
obecriedeHnIo JOCTyIa K OMOTeXHOMOTUAM U K OX-
paHe MHTE/UIEKTYaIbHOM COOCTBEHHOCTH Paspabdor-
YJKOB TEXHOIOTMit".

HecoMHeHHO, KOHBepreHLUA [aHHBIX MEXHY-
HApOJHBIX JIOTOBOPOB, @ B KOHEYHOM CyYeTe — rap-
MOHU3ALMA COOTBETCTBYOUINX MM MeXTYHApOLHO-
IPaBOBBIX 005A3aTE/NbCTB TOCYAAPCTB-YYACTHUKOB
IPEeAIIONaralT JeTalbHY0 MIPOpPabOTKy BOIpoOCca
0 MyTAX Oo0JerdeHns AOCTYNA K IPOIPMETaPHBIM
OMOTEXHOJIOTVIAM B LIEJLAX CONEIICTBIA IIPUMEHEHNIO
Y PacIpOCTPaHEHNI0 OMOTEXHOMOTMY B Pa3BMBAI0-
IMXCA CTpaHaX. BayKHOI IpaHbIO JUCKYCCUIT O Xa-
paxTepe oTHouIeHNI! Mexay Cormamenuem TPUIIC
u KBP, onpesiensieMbIX B IIMPOKOM JMalla30He Hauu-
Has OT KOHQIMKTHOTO BUJICHNA 1 3aKaH4YMBas Oec-
KOH(IMKTHOCTBIO, SIB/ISIETCA OOCYXKZieHVe BOIpoca
0 BO3JIe/ICTBUM TIPaB MHTE/UIEKTYa/IbHOI COOCTBEH-
HOCTM Ha Ilepefiady OMOTeXHOIOTUIT B COOTBETCTBUM

¢ uesimu KBP?. K gpyrum o6cyxaeMbIM BOIIPO-
caM OTHOCATCA, HAIpMMep, pacIpefielieHne BbIrOf
HOCPEJICTBOM COOTBETCTBYIOLIETO AOCTYIA K IeHe-
TUYeCKUMM PecypcaM ¥ COOTHOIIEHNe TIpaB MHTeN-
JIEKTYa/IbHOM COOCTBEHHOCTM U TPaJMIVIOHHBIX
3HAHMIL

OnHOBpeMeHHO BO3HMKAeT BOIPOC: KaKye IOo-
noxennss Cornamenns TPUIIC saBnaroorcs pere-
BaHTHBIMM [/ OOCTIDKeHMs leneit KonBeHImm?
IT0 mpex/jie BCero MonoxeHus cT. 27 «Ilarentye-
Mble 00beKTbl». Tak, c1. 27.3(b) nmpenycmarpusaer
3alIUTy Pa3sHOBUAHOCTEI pacTeHMil ImaTeHTamMu 1/
it 9¢deKTUBHOI cucTeMoit sui generis®. B pycne
HaIei paboTbl MHTepecHa aucnosuuus ct. 27.3(b),
KOTOpasl OIpefiefiAeT, YTO PACTeHMs M XXMBOTHBbIE,
B OT/IMYME€ OT MUKPOOPIaHU3MOB, «I IO CYILECTBY
Oyorornyeckue MpoLecchl A/ MIPOM3BOACTBA pac-
TEHUJ Y XXMBOTHBIX» MOTIYT OBITb MCK/IIOYEHbI 13
aToll 3amuTh». CTaThs 27.2 mpefonaraeT 3amper
IIATeHTOBAHNA TeX Pe3y/NIbTaTOB MHTEJIEKTYaNbHO
TieATeIbHOCTI, KOTOPbIe BaXKHBI [/ 00IIeCTBEHHO-
ro MOPsAJKA WIV MOpPAIV, B TOM 4NC/Ie BO M3bexa-
HJie Cepbe3HOro yliepba oKpyKarolel cpefe.

B nemom Bompochl cootHomennsa CormameHns
TPUIIC, ¢ ognoit ctoponsl, 1 KBP, a Taxoke ITpoTo-
KOJIOB K Hell — C Ipyroil Hall/li CBOE JeTaIbHOe OC-
BellleHNe B HAY4YHOI M 9KCIIEPTHOM Cpefie, IpeficTa-
BUTEIM KOTOPOJI BBIPabOTa/mM KOHKPETHbIE Mepbl
0 TAaPMOHM3ALNY IBYX peXnMoB. K HuM, Hampu-
Mep, OTHOCUTCS PAcKpbITHe MCTOYHMKA TeHeTyde-
CKUX PecypcoB 1 TPaJAMIVIOHHBIX 3HAHNIT B paMKax
IIATeHTHOI JOKyMeHTanuu, Bkmwodenne B Cora-
menne TPUIIC npununnos ABS, passutue cucre-
Mbl OXpaHBI TPAJMIVIOHHBIX 3HAHUI, MCIIONb30Ba-
HIe «TMOKMX» MeXaHu3MoB u ap. [Laxman, Ansari
2012:121-123]. Bce maHHBIe IIpejIOKeHNs yXKe pe-
a/M3YI0TCA Ha MPAaKTUKe ¥ MPUBOJAT K Pa3BUTUIO
IpaBa MHTE/IEKTYalIbHONl COOCTBEHHOCTM B Ha-
IpaBJIeHNY €0 OOTIBIIEr0 COOTBETCTBYIS TOTPEOHO-
CTAM COXPaHEeHNA ¥ YCTOIYMBOTO JCIIONb30BAHMA
6mopasHo06pasns, He TOBOPS YoKe O IOTPeOHOCTI B
apdexTrBHOM (yHKUMOHMpOBaHUM pexxuMa ABS.
Bce 310 - 0CHOBA /151 671aTOTBOPHOTO BO3JEICTBISA

'8 MexayHapOoAHbI JOrOBOP O PAaCTUTENbHbIX FEHETUYECKMX pecypcax As NMPOV3BOACTBA NPOJOBONbCTBUA U BefeHMs
cenbckoro xo3aicTea 2001 r. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/pdf/genetic_resources.pdf

(naTa obpalyeHus: 05.05.2019).

' nob6anbHbi dopym no 6rotexHonoruam. loknag leHepanbHoro aupekTtopa OHUIO. Mpunoxexue |: OCHOBHbIE acneKTbI
paboTbl Dopyma 1 NpeasioxKeHNa OTHOCUTENTIbHO NPUHATAA nonutnudyecknx mep. M. 4 Joctyn: https://www.unido.org/sites/
default/files/2007-11/23000_idb28_8r_0.pdf (naTta obpalyeHmsa: 06.07.2019).

2 TheTRIPS Agreement and Biological Diversity. Brief No. 8 of the International Institute for Sustainable Development. 2003. P.
2-3. URL: https://www.iisd.org/sites/default/files/publications/investment_sdc_dec_2003_8.pdf (accessed date: 14.05.2019).
2 Cuctema sui generis 03HauyaeT MHAMBUAYaNbHbIA 3aKOH AJA 3alUTbl NPaB CeNeKUMOHEPOB pacTeHuin (bepmepoBs) B

Pa3BrBalOWKNXCA CTPaHaxX.
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

JAHHOJ KaTeropyy IIpaB Ha Iepefjady TeXHONOTUI B
MHTepecax IOCTVKEeHVA KOHBEHI[IOHHBIX Lie/Iel.

OnHOBpEMEHHO OTMETMM, 4YTO COOTHOLIEHME
IpaB MHTEUIEKTYaIbHOIl COOCTBEHHOCTU M Iiepe-
Ja4y TEXHOJIOTMII B KOHTEKCTE Yy>K€ YIOMAHYTOI
HaM1 Bblllle 0oJiee IIMPOKON MPOONIEMAaTUKU «MH-
Te/UIEKTya/IbHasi COOCTBEHHOCTh 1 O10pasHo0bpa-
3ue», oopmuBLIelics B cepenuHe 90-X IT., BOIIIO
He TOJIbKO B nojie BHMMaHust Kondepenrym Cropon
KBP, o n B none Buumanusa BTO. BaxupiM nM-
IYZIbCOM 11 PabOTHI JaHHOI MeX/JYHApPOIHOI Op-
TaHM3alMM B Ja/JbHeNIeM Nocnyxmuia [leknapanns
MMHUCTPOB rocypapcts — wieHoB BTO ([loxa, 14
HOs16ps1 2001 1.)*. B 11. 6 JaHHOTO JJOKYMEHTa Npu-
BETCTBOBA/IOCh IPOJO/DKAIOIeeCs COTPYFHNYIECTBO
mexzy BTO n IOHEII u gpyrumu MexmpaBuTenn-
CTBEHHBIMU IIPUPOJOOXPAHHBIMU OPraHMU3ALMAMIA,
a TaKoKe MOOLIPANINCH YCUINA 110 COTPYAHUYECTBY
BTO 1 co0TBeTCTBYIOIMX MEXIIPaBUTETbCTBEHHBIX
opraHm3aruit B cepe 0XpaHbl OKPY>KaoLlell Cpefbl
U YCTOMYMBOTO PA3BUTUA.

BMmecte ¢ TeM abCcoMOTHOTO MapannienusMa Ipu
06CY>X/IeH!N STUX BOIIPOCOB He BO3HMKIO. K ToMy
Ke HaJlo yYUThbIBaTh, uTo 1A BTO ocMblcnenue Bo-
Ipoca BO3JENCTBYUSA NPaB MHTE/UIEKTYaIbHOM CO0-
CTBEHHOCTH Ha Ilepefiady OMOTeXHOIOInii — 3TO Bce-
IO JIAIID OF}YH U3 ACTIeKTOB HaYaBIIETOCs B CEpeiHe
1990-x IT. OCMBICTIEHUS 0011Iell CHCTeMBI PaKTOPOB,
OKa3bIBAIOLIMX BO3/EIICTBIE Ha IIepefady 9KOMOTH-
4eCKM 3HaYMMBIX TeXHOJIOTMII KaK TaKoBbIX. OffHaKo
COITIACHO CIIELMA/TIbHOMY MCC/IEOBAHNIO, KOTOpOe
BTO mnpencraBuna tTperbeMy coBemjanuio Konde-
pernuu Cropon KBP (1996 r.), uHTe/IeKTyanbHas
COOCTBEHHOCTb — 3TO OAMH U3 Hauboyee BaXKHBIX
(baKTOpPOB, BO3/IEIICTBYIOIVX Ha IIepefiady TeXHOMO-
ruit. K gpyrum dakropaM OTHOCATCA MHBECTULINN 1
¢duHaHCHpOBaHMe™.

Beupy o6oropHOro MHTEpeca K IpaBaM MHTEI-
JIEKTya/IbHOM COOCTBEHHOCTM Kak (DakTopy Iepe-
a4yl TEXHONOIMiI 0(pOPMMIOCH COTPYLHNYECTBO
mexzy KbP n BTO. Kak ormevaeTca B muteparype,
U C 3TUM HaJI0 BCEILe/I0 COINMacUThcs, KoHBeHIMA
BechbMa 6mmska k pexxumy BTO, Tak kak oHa 3arpa-

rMBaeT BoIpochl ABS, mepefaun TeXHONOTUI U VH-
Te/UIeKTyaIbHOI cobcTBeHHOCTN [Wolfrum, Matz
2003:64.]. HamomuumMm, uro Cornmamenue TPUIIC
TaKXKe yje/nsdeT MOBBIIIEHHOE BHMMaHNE Iepefaue
TexHonmorui (cT. 7). BMmecte ¢ TeM HeKOTOpBIil CBO-
ero pojia KOMMepUYecKMil MOAXON K IPUPOLHBIM
pecypcaM, KOHEUHO e, BHOCUT HAIIPsHKeHHOCTDb B
OTHOIIEHNSA MeXJy HAaHHBIMM MEXIYHApOSHBIMM
poroopami. [ToaTomy y»e Ha BTOPOM COBEIJAHNUM
Kondepenuun Cropon KBP B 1995 r. 6b110 1pH-
HATO crenyuanbHoe pemenue I1/12 «IIpasa nnTen-
JIEKTya/IbHOM COOCTBEHHOCTN»*, B KOTOPOM OBLIO
HaMe4yeHO Ha/lafuTb MH(OPMAIVIOHHOE COTPYLHNU-
4eCcTBO I TOfiep>KMBaTh cBA3b ¢ BTO.

®opwmoit corpypandectsa KbP n BTO cran He
TONBbKO MH(OPMALMOHHBI OOMEeH, HO M ydacTue
VicnonuurenbHoro cekperapss KbP B kauecTBe Ha-
omoparenst B Komnrere BTO mo toprosie u oxpy-
aroleit cpefie, a Takxke B Cosere CorymameHns
TPUIIC. Kak mpencraBideTcs, JaHHOTO poja co-
TPYEHUYECTBO CTalo 3HaKOBbIM Kak ma KBP, tak
u pist BTO. B nepBom ciyyae mono>xeHust o6 1MH-
TeJIEKTYa/IbHOI COOCTBEHHOCTH, COfepIKalLiecs B
ct. 16 KBP, 06penu npoxmit KOHTEKCT B BUJie II0JIO-
xennit Cornamenna TPUIIC. B csoro ouepens BTO
HOTy4I/Ia JOTOMTHUTEIbHBIN UMITY/IbC I/ MOHMMA-
HMA 3KOTOTMYECKMX ITIepCHeKTUB peanusaluy Io-
noxenutt Cornamenns TPUIIC, a Taxoke gpyrux co-
I7alennit. Bee 310 mokasbiBaeTcs B 00CTOATENIBHOM
uccnefoBanny, nmposegeHHoM BTO u npencrasieH-
HOM TpeTbeMy coBerjanuio Kondepenunn Cropon
KBP%. B HeM BiepBble Ha CHCTEMHOM YPOBHE IIPO-
aHA/MM3MPOBaH MOTeHIMAN JaHHoro CornanieHns B
cepe conericTBuS paspaboTKe 1 Iepeaue KOOI -
4ecK1t 000CHOBaHHbIX TexHOIOrmi (paszen V).

ITorennman Cornamennss TPUIIC B oTHoIIE-
HNUM TIOOIIPEHNs Iepefiayy SKONOTMYecKu 0060-
CHOBAaHHBIX TEXHOJIOTMII 1 IOCTYTIA K HUM, a TaKxKe
€ro COOTHOIIIEHME C MHOTOCTOPOHHMMU IIPMPOJO-
OXPaHHBIMMU JIOTOBOPAMM TAKXKe CTa/ly IpPeIMeTOM
CIIeIVa/IbHOI 3aMHTePeCOBAHHOCTH B HAYYHBIX KPY-
rax. Oco60 x0Tenoch Obl BBIZEUTb MOHOTpaduio
M. Kuopa, B KoTOpOil 0c06bIM 06pasoM paccma-

2 WTO. Ministerial Declaration. Adopted on November 14, 2001. URL: https://www.wto.org/english/thewto_e/minist_e/

min01-e/mindecl_e.htm (accessed date: 29.05.2019).

2 Factors affecting transfer of environmentally sound technology (Note of the Secretariat of the WTO). URL: https://www.
cbd.int/doc/meetings/cop/cop-03/information/cop-03-inf-10-en.pdf (accessed date: 30.05.2019).

24 PeweHune KoHpepeHummn CTopoH I1/12 «MpaBa nHTennekTyanbHon cobcTBeHHOCTU. MprnoxeHue 2: PelleHus, MPUHATbIE
BTOpbIM coBellaHnem CtopoH KonseHuun. JocTyn: https://www.cbd.int/doc/decisions/cop-02/full/cop-02-dec-ru.pdf (nata

ob6palyeHus: 18.05.2019).

% Committee of the WTO on trade and environment. “Environment and the TRIPS". — Environment and the TRIPS Agreement
(Note by the Secretariat of the WTO). URL: https://www.cbd.int/doc/meetings/cop/cop-03/information/cop-03-inf-09-en.pdf

(accessed date: 23.05.2019).
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TpUBaeTCA B3auMopeiicTue Mexpy CormameHnem
TPUIIC n Konsennueit. ABTOp [ie/laeT BbIBOJ, YTO
nonoxennsa CornanieHns TO/DKHBI CTaTb OCHOBOJ
I TOOIIPEHMs PACIPOCTPAHEHMA MMEHHO KO-
JIOTMYECKM YMCTBIX TEXHOIOTUI B paMKax MUPOBOIL
TOPTOBJIN, YTO AB/IAETCA OZHMUM U3 (HaKTOPOB rap-
MoHM3auuu ero uenein ¢ uenamu KBP [Knor 2002:
100].

BosBpaimasch K BOIPOCY O MPOJO/DKEHUN CO-
tpysHndectsa Mexay KbP n BTO, ormerum, uto
Koudepenuus Cropos pemumia HanpaButb B Komu-
teT BTO 1o TOprosie u okpy>karolieii cpefie mpef-
BapuUTe/IbHbIE NCCIefoBaHNus — «BmmsaHue cucrem
IpaB MHTE/UIEKTYa/lbHO! COOCTBEHHOCTM Ha CO-
XpaHeHVe ¥ YCTOIYMBOe JCII0/Ib30BaHue OMoIoru-
4eCKOro pasHoOOpasys U CIpaBeInBOe pacipepe-
JIeHUe BBITOJ], CBA3aHHBIX C €r0 MCII0/Ib30BAHMEM»*
U «3HaHNA, HOBOBBEJIEHNA U NPAKTMKA KOPEHHbBIX
U MeCTHBIX oOuyH. Beinonnenne cr. 8(j)»”. K te-
MaTMYeCKNM BOIPOCaM JAaHHBIX MCCIEOBAHMIA
OBIIO OTHeceHO: 1) IOOlIpeHMe IPAaBUTENbCTB 1
[IPyTUX 3aMHTEPECOBAHHBIX CTOPOH K IIOTOTOB-
Ke TeMaTH4YecKuX MCCIeoBaHMil, B KOTOPBIX aHa-
JM3MPOBaNach Obl POIb IPaB MHTE/UIEKTYa/IbHOM
COOCTBEHHOCTM B ITpOlLiecce Mepefayyt TeXHOTOTUM
U 0COOEHHO TIpaB MHTE/IEKTYa/lIbHOI COOCTBEHHO-
CTU IpY Iepefade OMOTEXHOIOTNY; 2) aHA/IN3 B3aN-
MOCBS3Y CHCTeM OXPaHBbI IIPAaB MHTEJIEKTYaNbHOM
COOCTBEHHOCTM C COXpaHEHUeM M IIOfifiepyKaHueM
TPaJVIIOHHBIX 3HAHMII U IPAKTUKM KOPEHHBIX 1
MECTHBIX OOIIVH ¥ BO3MOXXHOJ POJIM JJAHHBIX IIpaB
B TIOOLIPEHN COBMECTHOTO TI0Ib30BaHMA Ha CIIpa-
BEl/IMBOIl OCHOBE BBITOJAMM, BBLITEKAONIIMMM M3
VICTIO/Ib30BAHMA TaKMX 3HAHUI M NpaKTUKKU. Ecim
TOBOPUTb 00 YIOMAHYTOM BBIIIE TIEPBOM IIpefBa-
PUTETbHOM UCCTIeOBAHNMN, KOTOPOE AB/IAeTCA Hau-
0071ee Ba>KHBIM /1A IIPEMeTa Halllell CTAaTb, TO OHO
B 1[e/IOM OBbIIO IIPU3BAHO YACHUTD, KAKOE BIIVAHME
CUCTEMBI IIPaB MHTE/UIEKTYa/IbHOI COOCTBEHHOCTI
OKa3bIBAIOT Ha Ilepeflauy TeXHOJIOTHIA 1, B KOHEYHOM

cuere, Ha focTinkeHue neneir KBP.

Eme opHOMl MHMIIMATUBOI, HAaIpaBJIEHHON Ha
obecrieyeHne CUHEPIUY MEXAY ABYMA PeXMMaMu,
6pu10  TpemoxxeHne CTOpPOHAM, OFHOBPEMEHHO
apnaomyMca wieHamu BTO, ysemommats Coser
no TPUIIC B nopanxe cT. 63 0 3aKOHaX M HOpMa-
TYBHBIX aKTaX B OTHOILIEHMM BbIIIOJTHEHUs CBA3AH-
HBIX C TIPaBaMI MHTE/IEKTYaIbHOI COOCTBEHHOCTI
nonoxkeHuit ct. 16 KbP npu ogHoBpeMeHHOM yBe-
nomnenuy cexkperapuata KBP. Ilpencrasngercs,
4TO JJAHHAsA MHUIMATUBA UJET B pyc/le IPMHIUIIN-
aJIbHOTO TIOJI0XKEHM, COfIepKalllerocss B pelleHny
3/17 «IIpaBa MHTeIEKTyalIbHOI COOCTBEHHOCTI»*,
0 HEIOCPeJCTBEHHOM 3Ha4YeHMM [JAHHDBIX IIPaB [/
ocymectsnenusa KbP u nocTixenus Tpex ee mesneit.
B cootBercTBuM ¢ noaxonoM Kondepenryn Cropon
ocyulecTsneHue nonoxxennit KbP, cessaHHbIX ¢ mpa-
BaMI VIHTEJIEKTYa/IbHOl COOCTBEHHOCTH, JOIDKHO
IPOXOJNUTb Ha B3aJMOJOIOTHUTENbHOI OCHOBE C
OJIO)KEHVIAMY MeX/TYHAPOIHBIX COI/IAIIEHNII B 00-
JIACTU OXPAHBI VIHTE/UIEKTYaIbHOI COOCTBEHHOCTH.
OpHako, OTMeTHM, NIPOOTIEMHBIM BOIIPOCOM SBJIA-
eTCA TO, YTOOBI OHM CO CBOEV CTOPOHBI He 3aTPYJ-
HSA/IM, a, HAIIPOTUB, COMNENICTBOBANN OBl JOCTIDKe-
HIIO0 KOHBEHI[MOHHBIX 1eell. JTaHHbIi TOgX0 ObLI
nopTBepxjieH B 1. 9 Pemenusa IV/15, B xotopom
HOYePKMBaIaCh HEOOXOAMMOCTD 00ecIeyeH s o-
CJIefiOBaTe/IbHOCTY U COITIACOBAHHOCTU YCMIUIL 110
ocymtectsnenuto KbP u cormamenuit BTO, Bkntouas
Cornamenne TPUIIC, B 11e/14X NOBBILIEHNS YPOBHS
B3aMIMOJIOIIONIHAEMOCTY ¥ MHTErpaliyi BOIPOCOB
6M0pasHO06pasus U BOIPOCOB, KACAIOLIVXCS a1~
ThI IIPaB MHTEJIEKTYa/IbHOI COOCTBEHHOCTH.

O6mmit HacTpoit Ha corpysandectso ¢ BTO B
pyciie HeoOXOVIMOTO YKpeIUIeH)s B3alMOJOIION-
HAIOIEl PO/IM TOPTOBBIX U IIPUPOJOOXPAHHBIX CO-
IJIALIeHNIT B flefie obecreyeHysi yCTONYMBOTO pas-
BUTHA COINIACHO pelteHno IV/15, nofTBepK/ieHHbII
KapraxeHCKMM IPOTOKO/IOM IO 6M06e30IacHOCTH,
a taxke [exnmapamueit Munuctpos BTO (14 Hos-
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% BnuaHve cmctemnpaB MHTENNeKTyarbHON CO6CTBEHHOCTIN Ha COXPAaHEHUE U YCTONYMBOE UCMONb30BaHME GB1ONorMyecKoro
pa3Hoobpasvsas U crnpaBefnvBoe pacrpefesieHne BbIrof, CBA3aHHbIX C ero ucnonb3oBaHueMm. [lpeaBapuTenbHoe
nccnefoBaHue: 3anucka VcnonHutenbHoro cekpetaps. Joctyn: https://www.cbd.int/doc/meetings/cop/cop-03/official/
cop-03-22-ru.pdf (gata obpatyeHunsa: 30.03.2019).

% 3HaHWA, HOBOBBELEHUA M MPAKTVKA KOPEHHbIX U MeCTHbIX 06LWMH. BbinonHeHue cT. 8(j). [peaBapuTenbHoe nccnefoBaHume:
3anucka MicnonHutenbHoro cekpetapa. Joctyn: https://www.cbd.int/doc/meetings/cop/cop-03/official/cop-03-19-ru.pdf
(naTa obpawyeHus: 30.03.2019).

% PeweHune KoHdepeHuun CtopoH l1I/17 «[MpaBa nHTenneKkTyanbHon cobcTBeHHOCTU. MpunoxeHue 2: PelueHns, NpUHATbIE
TpeTbum coBellaHnem CropoH KowBeHuun. Hoctyn: https://www.cbd.int/doc/decisions/cop-03/full/cop-03-dec-ru.pdf
(naTa obpalyeHus: 17.06.2019).

% PeweHune KoHdbepeHumn CropoH IV/15 «CBA3b KoHBeHUMM ¢ Komumccrel Mo yCTOMUYMBOMY PasBUTUIO U APYrMU
KOHBEHLMAM B 0bnactn 61mopasHoob6pas3ns, COOTBETCTBYIOWUMY MEXAYHAPOAHBIMUA COMMALLIEHUAMY, YUYPEXAEHUAMU U
npoueccamuy. Mpunoxexue: PelweHns, npuHATbIe YeTBepTbIM coBellaHnem CtopoH KoHBeHumu. [locTyn: https://www.cbd.
int/doc/decisions/cop-04/full/cop-04-dec-ru.pdf (nata o6paiieHms: 19.05.2019).
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6ps 2001 1.), HalIen cBoe IPOJO/DKEHNE B pasfiene
«Cotpygnundectso ¢ BTO» pemenns VI/20%. Xors,
HaJI0 3aMeTNUTb, pedb 3/IeCh 1/Ia IIABHBIM 00pa3oM
0 pasButun corpygHmndectsa ¢ BTO mo Bompocam
paspabaTbiBaeMoro Torga Kapraxenckoro mpo-
TOKO/IA 10 61o6e3omacHocTH. B aTOM OTHOLIEHUM
00/IbIIIOI MHTEPeC TPEACTABIIANO COTPYLHNIECTBO
¢ CornmamenueMm BTO o mpuMeHeHMM caHUTapHBIX
u puTocaHNTapHBIX Mep 1 CornalieHeM 10 TeXHMU-
4ecKMM OapbepaM B TOProOBJIe B MHTepecax yCTOil-
4IBOTO Pa3BUTHA.

5. COBepmeHCTBOBaHI/IC KOHBCHIIMMOHHOTO
pexxnMa 1oCTymna K O61OTEXHOIOIAM

BaxHOI OTIIpaBHOI TOYKOV H/IA HajbHeilIe-
r0 PasBUTHUA KOHBEHIMOHHOTO PEXMMa JOCTYIA K
OmoTexHOMOTMAM CcTasno 9-e coBeuanye Kondepen-
v CropoH (2008 1.), Ha KOTOPOM ObIIO IIPeACTaB-
NeHo (YH/IaMeHTaIbHOe CIIel[ViaIbHOe JCCIef0Ba-
HJe PO/ NIPaB MHTE/UIEKTYa/IbHOM COOCTBEHHOCTI
B Iepepiade O6yoTexHonoruit®’. B moaroroske fanHo-
ro uccnegoBanus npuHuManu ydactue IOHKTA]L
u BOVC. IlockonbKy uccmefoBaHue o o6beMy
[I0BOZIbHO BHYIUMTEIbHO, BKpATlie YKaXKeM, YTO B
HEM JCCIIeyeTcs po/b IIPaB MHTE/UIEKTYalbHOM
COOCTBEHHOCTH B IIpOIiecce epefayy TeXHONIOI I B
koHTekcTe KBP, a Taxoke onmpefensaioTcs BO3MOXKHbIE
HaIpaB/IeHNA [EVICTBUI, YCUIMBAKOIUX CUHEPIUIO
I TOBbILEeHVs 9(P(EKTUBHOCTY IepefjayM Tex-
HOJIOTMY Y Hay4YHO-TEXHMYECKOTO COTPYJHUYECTBA
Y OHOBPEMEHHO /I yCTpaHeHus 6apbepoB. AHa-
NU3MpyeMoe MCCIIeloBaHNMe BeCbMa MacIITabHO pac-
KpbIBaeT IIpefMeTHOE I0JIe IIepefjadn TeXHONOI M B
cootsercTBuu ¢ KbP. OpHOBpeMeHnHo B HeM paccMa-
TPUBAIOTCS BBITO/bI U U3JEPKKY, CBA3aHHbIE C IIpa-
BaMI MHTE/UIEKTYa/IbHOV COOCTBEHHOCTH, B paMKax
PasIMYHBIX CTafiMil Ipollecca INepefiadM, HadMHasd
OT OLIEHKM TEXHOJIOTMYECKMX IIOTpeOHOCTeil U 3a-
KaHYMBasA aJalTanuell IepeJaHHbIX TeXHOIOTUIL.
OnyH 13 BaXKHBIX BbIBOJJOB COCTOUT B TOM, YTO IIpa-

Ba MHTE/UIEKTYa/IbHOI COOCTBEHHOCTH He JJO/DKHBI
paccMaTpuBaThCA KaK e[IHCTBeHHasA GopMa yIpas-
nenus sHaHMAMI. COOTBETCTBEHHO, OHA He JIO/DKHA
VICKITIOYATh Jpyrue (GopMbl COAEVCTBYUA WHHOBA-
M u guddysun texxonornit (m. 38). B pamkax
JIAHHOTO MUCCTIElOBaHNA HeMa/lOBaKHOE 3HaYeHMe
MMeeT cucreMarusanya GopM Iepefadyt TeXHOMO-
TUi1 — JUIIeH3MOHHbIe COITIALeHNs, COITIAIIeHNA O
IapTHEPCTBE, COITIALIEHNA O MOMCKOBBIX paboTax
B cepe TeHeTMYECKIX PEeCyPCOB, IIATEHTHbIE ITY/IbI
(m. 102-123).

Kondepenuys CTopoH BBICOKO OLieHWIa IPOfie-
NaHHY pabory u B 11. 11 Permenns 9/14%, ccpumasco
Ha . 2,3 u 5 cT. 16 KBP, npepoxuia cooTBeTCTBY-
IOIVIM MEXYHapOHbIM OPTaHM3ALVIAM U MHUIIVA-
TUBAM, A TAK)XKe MCCIeJOBATENTbCKIM YIPEXKIeHIAM
BCeX YpOBHell I HeIIPaBUTeTbCTBEHHbIM OpraHM3a-
IMAM U Jjaziee IPOBOANUTD MCC/IeOBAaHUA PO VH-
TeJIEKTya/IbHOJ COOCTBEHHOCTH B Ilepefjaye TeXHO-
JIOTMM B PaMKaX KOHBEHI[MOHHOTO ITpoliecca.

OnHOBpeMeHHO OTMETHM, YTO Ha JAHHOM e CO-
Bemaunyu Kongepenuun CropoH 6b11a yTBep>KieHa
Crparerusa mpaxTudeckoit peammsauun IIporpam-
MbI IO Ilepefjadye TeXHONOTUM M HAay4HO-TeXHMJe-
ckoMy coTpypuudectBy”. B Crpareruy BOIpOCHI
VHTEJIEKTYa/IbHOJ COOCTBEHHOCT!U He paccMaTpu-
BAIOTCS, HO CO BCeil 04eBMIHOCTBIO ACHO, YTO HAJ-
7ieXKalliee perynnpoBaHye IpaB MHTEIeKTYanbHOM
COOCTBEHHOCTY NPECTAB/IsAET COOOII 37IeMEHT CTH-
MY/IMpYIOLeil Cpefibl, HeOOXOAMMOII IS pas3pabor-
KM Ilepefjadyl TEXHOIOTUIA.

Kasanocp 651, mpumep Crpareruiu, a Takxe cama
COBpEMEHHas HAIPAaBIeHHOCTb KOHBEHIMIOHHOTO
COTPYAHMYECTBA B cpepe Tepefayn TeXHONOTHII Ha-
yyHasa ¢ 2010 I. moka3bIBaKT, YTO B IIOC/IE[HEE Jie-
cATUIeTHE TIpoOIeMaTiKa «IIpaBa MHTE/UIEKTYalb-
HOJI COOCTBEHHOCTM — Iepefaya OMOTEXHOMOTHI»
MPAKTUYECKN He 3aABIIAET O cebe. JIeliCTBUTENBHO,
B Hacrosulee BpeMa Cropons! KBP moryomensr co-
BEpIIEHCTBOBAHNEM OpPraHM3aIMOHHBIX MeXaHU3-
MOB Hay4YHO-TEXHIYECKOTO COTPYAHIYECTBA 11 Iiepe-

% PeweHune KoHdpepeHumn CtopoH VI/20 «CoTpyAHNYECTBO C APYTMMN KOHBEHLMAMY, MEXAYHAPOAHBIMN OpraH/3aLmamm
1 MHUUMaTuBaMuy. MpunoxeHuve 1: PelweHns, NpuHATbIE WecTbiM coBeljaHreM CtopoH KoHseHumu. octyn: https://www.
cbd.int/doc/decisions/cop-06/full/cop-06-dec-ru.pdf (gata obpaweHus: 19.04.2019).

31 The Role of intellectual property rights in technology transfer in the context of the Convention on biological diversity.
Technical study prepared by Secretariat of the Convention on Biological Diversity, the United Nations Conference on Trade
and Development, and the World Intellectual Property Organization. URL: https://www.cbd.int/doc/meetings/cop/cop-09/
information/cop-09-inf-07-en.pdf (accessed date: 19.05.2019).

32 PeweHune KoHpepeHummn CTopoH IX/14 «lepefaya TEXHONOMUW 1 TEXHONOTMYECKOE COTPYAHMNYECTBO». MNpunoxeHue:
CrpaTervs npakTyeckon peanusauum MNporpammbl o nepefaye TEXHONOMMU Y HAyYHO-TEXHNYECKOMY COTPYAHUYECTBY.
Loctyn: https://www.cbd.int/doc/decisions/cop-09/full/cop-09-dec-ru.pdf (nata obpalyeHus: 15.05.2019).

3 Tam xe. MpunoxeHne: CTpaTterva npakTuyeckor peanusaumun MporpamMmbl MO nepefaye TEXHONOMMM U HAYYHO-
TEXHNYECKOMY COTPYAHUYECTBY.
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flayy TexHonoruit. K Kpyry MHMIIMATUB OTHOCKUTCH,
HalpuMep, NepecMOTp ¥ OOHOBJIEHVE IPOrpaMM
MEX/YHApOJIHOTO HAay4YHO-TEXHUYECKOTO COTPY[-
HIMYECTBA I Tlepelauyl TEXHOIOIMIA, BK/I0Yas 3aIlyCcK
uHMnmatuBbl «bro-Moct», criocobcTByoLIelt pac-
IIMPEHNI0 HAYYHO-TEXHNYECKOTO COTPYIHIYECTBA B
KoHTeKcTe CTpaTernyeckoro IjiaHa B obmactu 6mo-
pasHoo6pasus Ha 2011-2020 rr. bonbiioe BHUMaHue
CTaJIO Y/IeNAThCs COBEPLIEHCTBOBAHMIO OH/IATHOBBIX
IIaTOPM U CEPBUCOB, CONENCTBYIOLIMX HAKOILIe-
HMIO M PacIpOCTpaHeHMI0 MHPpopmanuum o 6mo-
TEXHOJIOIMAX, a TAaK)Ke Pa3sBUTHIO CUCTEMBI OLIEHKU
TexHonornyeckux norpebuocreit Cropon KBP, sB-
JIAIOLIMXCA PA3BUBAIOLIVMMIICA TOCY/ITapCTBaAMIL.

OcHoBHOE 1O/Ie KOHBEHILMOHHOTO COTPYHHU-
YecTBa IO TEMATMKe «IIpaBa MHTEIEKTYalbHOM
COOCTBEHHOCTM — Ilepefjada TeXHOIOTHIl» CMeCTH-
JIOCh CeTOAHA B Cpepy COBEPIICHCTBOBAHNA PEXI-
Ma ABS. Kak MBI y>ke TYHKTMPHO OTMeYasy BbILIE,
IpaBa MHTE/UIEKTYa/IbHOM COOCTBEHHOCTH Ha Iiepe-
flaBaeMble TE€XHOJIOTMM B COCTaBe CaMoll Iepefayun
- cocTaBHOII aneMeHT pexxuma ABS. Ha pannyto
COTIPSDKEHHOCTD B CBOe BpeMs ykasan P. Bondpym,
nokasasumit, yto KbP npengycmarpusaer nepepfauy
TEXHOJIOTI! He TOIbKO, HallpMMep, Yepe3 y4acTue B
COBMECTHBIX OMOTEXHOTIOTMYECKIX UCCIeJOBAHMNAX,
HO U 4Yepe3 peXXMM pacIpefie/ieHNs BBITOf, OT TeX-
HOJIOTUII, OCHOBaHHBIX Ha T€HETUYECKUX pecypcax,
npefcTaBleHHbIX [loroBapyBaoIMMIUCA CTOPOHA-
Myt [Wolfrum 1998:114]. Peanusaius, mogyac gBoii-
CTBEHHas, IPaB HTEJUIEKTYa/IbHOI COOCTBEHHOCTI
B cepe mepefauyt TEXHOTOTUIT BBICTYIIAET YACTHIO
COITIALIEHMIT O JJOCTYIIe K TeHeTHYECKUM pecypcam
¥ JJOTOBOPEHHOCTe! 110 paclpefie/IeHII0 BhITOf] B CO-
OTBETCTBMH C COITIALIEHUAMMY O JOCTYTIE.

B kxauecTBe 060CHOBaHNA JAHHOTO BBIBOJA yKa-
eM, 4To emle B 1. 11 pemenns V/26, B KOTOpoM
paccMaTpUBaIICh BOIPOCHI CO3JAHNUA MHOIOCTO-
POHHeJ1 CUCTeMBI JOCTYIIa K TeHeTUYECKUM pecyp-
CaM ¥ COBMECTHOTO I10/1b30BaHNUsA BBITOJAMM, K Me-
XaHM3MaM COBMECTHOTO IIO/Ib30BaHMsA BbITOflaMU
OBUIM OTHECEHBI, HaIIpYMep, Ilepefjada TeXHOIOTUM
U IIpOBEfieHe COBMECTHBIX MCCIeJOBaHMII I paspa-
0O0TOK IIpM OHOBPEMEHHOM YBKEHMU ¥ COXpaHe-
HIY TPAAULIMOHHbBIX 3HAHWIT™.

JJaHHbBI TIOIXO[, jajlee Hallle]l CBOe OTPaXKEHNe
B DOHHCKMX pYKOBOAAMIMX HPUHIMIAX, KOTOPbIE
BBICTYIIM/IM TIEPBBIM IIIArOM B PasBUTUM IPO3pay-
HOTO MeXaHM3Ma peanmm3aumy monoxenmit KBP,
Kacalolxcs JOCTyIa K FeHeTUYeCKMM pecypcaM I
COBMECTHOTO TI0/1b30BaHyA Beirogamu®. KitoueBbr-
MM XapaKTepUCTMKaMM PyKoBopAImMX IpUHIMIIOB
ABJIAETCA TO, YTO OHY MOTYT CIY>KUTb IIOJCIOPbEM
andA JloropapuBaroIMXCA CTOPOH He TObKO B pas-
paboTKe 3aKOHOAATEIbHBIX, AJAMMHMUCTPATHBHBIX
VIV TIOTUTUYECKIX Mep TT0 peanysanyn crateii 8(j),
10(c), 15, 19, Ho u B umiuieMedTanuu ctr. 16 KBP.
Tax, B [lo6aBnennyu Ne 2 K JaHHBIM IPUHIMIAM, B
KOTOPOM INOZpoOHemM 06pasoM pacHyChbIBAIOT-
CA JIeHeKHble M HefIeHeXXHble BBITOJbl, a MMEHHO
B IIOfipasfiefie, KacalolleMcsi HeJJleHeXXHBIX BBITOf,
IpsAMO OTMEYaercsd, YTO K MX 4MUCTYy OTHOCUTCA
nepefiada IOCTABLIMKY TE€HETUYECKUX PecypcoB
3HAHWIT 1 TEXHOJIOTMII Ha CIIPaBe/IMBBIX ¥ Haubo-
7iee OIarONPUATHBIX YCIOBYAX, B TOM YMCTIe, KOIZIa
3TO COITIACOBAHO, HA JIBTOTHBIX ¥ IpedepeHInab-
HBIX YCTIOBMAX, B YACTHOCTY 3HAHMUI M T€XHOJIOTUIL,
CBA3aHHBIX C MCIIONb30BAHMEM TEHETUYECKUX pe-
CypCOB, BKIIOYass OMOTEXHOTIOTMM, VM MMEIOINX
OTHOILIEHJe K COXPAaHEHVIO U YCTOMYMBOMY UCIO/Ib-
30BaHMIO O110pasHoobpasus (1. 2.f)).

BonHckne pykoBopsAlMe NPUMHLMIBL CTaay
OIIpEJe/IEHHO BEXOJ B COBEPLIEHCTBOBAHUM pe-
Kuma ABS u ero cocraBHON YacTu - Iepefadn
[POIPMETAPHBIX TEXHOMOIMIA. [la/bHeNnil BKIa
B 9TOT IIpolecc OblT mpusBaH BHecTu Haroiickuit
nporokon 2010 r.* Llens mocnenuero — obecriedenne
COBMECTHOTO JCIIONIb30BaHMsA Ha CIIPaBeIMBOIL
U PAaBHOIl OCHOBE BBITOJ] OT IPUMEHEHM:A T'eHEeTH-
YecKMX PecypcoB UM HajjleXallleil Iepefadyn cooT-
BETCTBYIOLIMX TeXHOJIOIMIl, BK/IIOYas Hajilexaliee
¢buHaHCUpPOBaHME, YTO CIOCOOCTBYET COXPAHEHMIO
OVMOIOrMYecKoro pasHooOpas3us M HEUCTOLIUTENb-
HOMY MCIIOIb30BaHMI0 €T0 KOMIIOHEHTOB. [loaTomy
npobeMaTyKa Inepefayyt TeXHOTOTUM, a COOTBET-
CTBEHHO, 11 IIpaB Ha IlepeflaBaeMble T€XHOJIOIM aK-
TyaZlbHa He TONbKO JIIA JOCTVDKEHUA LieJieil CaMoil
Konsenuun, Ho u A Harorickoro nporokorna.

Hecmotpsa Ha To 4to B IIpoTokone mpegycma-
TPUBAETCA AeTaIM3MPOBaHHBII PEXKUM TPaJULIMOH-

3 PeweHune KoHpepeHummn CtopoH V/26 «[JocTyn K reHeTUYeckum pecypcamy». Jloctyn: https://www.cbd.int/doc/decisions/

cop-05/full/cop-05-dec-ru.pdf (gata obpaweHus: 18.06.2019).

35 BOHHCKMe pyKOBOAALLME MPUHLMTMbI O 06eCreYeHNIo JOCTYNa K reHeTUYECKNM pecypcam v COBMECTHOTO MCMOMb30BaHMA
Ha CnpaBeAnBOV U PaBHOW OCHOBE BbIrof OT X NpumeHeHus. JocTyn: https://www.cbd.int/doc/decisions/cop-06/full/cop-

06-dec-ru.pdf (gata obpaweHus: 18.06.2019).

3¢ Haroiicknin npotokon 2010 I. Mo perynMpoBaHnio JOCTYMNa K FfeHETUYECKMM Pecypcam i COBMECTHOTO UCMOb30BaHMA Ha
CnpaBeAnvBON 1 PaBHOI OCHOBE BbIFOf, OT X NpuMeHeHusA K KoHseHuun OOH o 6uopasHoobpasmm 1992 r. loctyn: http://
www.un.org/ru/documents/decl_conv/conventions/pdf/nagoya_protocol.pdf (gata o6patyeHua: 01.06.2019).
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HbIX 3HAHUIT ¥ IOCTYIA K TeHeTYECKIM pecypcam,
B oT/IMuye OT camoil KoHBeHIUM Heo6XOmMMOCTDb
OXPaHBI TIPaB VHTEIEKTYaIbHOIl COOCTBEHHOCTI
Ha IlepeflaBaeMble TeXHOMoruu B cT. 22 «Ilorenuu-
am» u c1. 23 IIpoTokona «Ilepemada TexHomorum u
TEXHOJIOTMYEeCKOe B3aMMOJEVICTBUE 1 COTPYAHIYe-
CTBO», OCHOBBIBatomuxcs Ha cT. 15-19 KBP, He pac-
cmatpuBaeTcs. OHAKO KOMMEHTAaTOPBI CK/IOHSIOT-
CA K TOMY, I MBI C 3TUM IIOTHOCTBIO COTJIACHBI, 4TO,
Hepefiaya TEXHOMOTMII — COCTaBHAA YacTh PEXMMa
ABS u uro paHHaA mepepfaya, IpefyCMOTpeHHas
CT. 23, KaK, BIpodeM, 1 cT. 22 IIpoTokona, momKkHa
OCHOBBIBATbHCSA Ha IOIOXKeHMAX CT. 16(5) Kousennun
[Greiber et al. 2012:217-218; Morgera, Tsioumani,
Buck 2014:320]. Koneuno, Haroiicknit mpoToKorn He
pelI 3a/jauy YYPEeXXAEHNUs CIPABEINBOIO PEXIN-
Ma ABS n peanusaiyn 6anmanca MHTEPECOB, C OHO
CTOPOHBI, ITOCTABLIVIKOB TE€XHOJIOTMI, C APYron —
IOCTABIIMKOB Oyopecypcos. IlosTomy mpenme-
TOM BHMMaHMA MEXIYHapPOLHOIO COOOIIecTBa IMo-
HpeXXHEMY OCTaeTC COBEPIIEHCTBOBAHNE PEXIIMOB
JIOCTYIa K T€HeTHYeCKMM pecypcaM U Tpajuiu-
OHHBIM 3HAHMAM U TIPAKTUKaM, a TaKXe K COBpe-
MeHHBIM OmotexHonmorusaM [Muller 2018; Spranger
2014:162-180]. C Hamueil TOYKM 3peHMs, HAaHHBIE
ycumust TeM 6osiee He0OXOMIMBI B CHITY OTMeYaeMo-
ro B JIMTEpaType MOAB/IEHNA HOBBIX T€XHOJOTUIL 1
3HaHMNI, JIeNaloX BO3MOXKHBIMM HOBBIE BBITOJIbI
ot ucnonb3oBauus 6uopecypcos [Barthlott Erdelen,
Rafigpoor 2014.]. CrnemoBarenbHo, Iepefaya HaH-
HBIX TEXHOJIOTHII M1 MX UCIIO/NIb30BaHMe IPe/IIoara-
10T 6071ee IMOKYIO0 CYCTEMY X OXPaHBL.

6. IIpo6rema gocTymna K mponpueTapHbIM
6uorexnonorusaM B snoxy TPUIIC-nmroc

B Hacrosmee BpeMsA Ipo6neMaTnka COOTHO-
IIeHNA MEXMY, C ONHOI CTOPOHbI, COXpaHEeHNeM
Y YCTOVYMBBIM JCIIONb30BaHMeM O1opasHooOpa-
3us, C APYroil — IpaBaMyl VHTE/UIEKTYaIbHON C00-
CTBEHHOCTM Ip1roOpesna HOBOE 3ByYaHNE B CBA3M
¢ HacrymwienneMm osmoxu TPUIIC-mmoc. [lanHas
3M0Xa XapaKTepy3yeTcs, KaK M3BECTHO, YCHUJIEHN-
€M CTaH[]apTOB 3aLINUTHI NIPAB MHTEIEKTYaNIbHOM
COOCTBEHHOCTH, IPENYCMOTPEHHbIX B JIBYCTOPOH-
HMX TOPTOBBIX M MHBECTMI[IOHHBIX COIVIAIIEHVAX
MEXy PasBUTBIMU U Pa3BUBAMIMMUCA CTPaHa-
Mu. OHOBpEMEHHO C 3TMM, KaK IOKa3bIBalOT CO-
BPeMeHHbIe MCCIeOBaHNA, OTMeYeHHas IpobieMa
BIJMCAaHA B KOHTEKCT BO3JENCTBMA pPervOHaTbHBIX

U IBYyCTOPOHHIUX TOPTOBBIX COITIALIEHMIA, 3aK/TI09a-
eMBIX MeX/y PasBUTBIMU TOCY/JapCTBAMM, C OfIHOI
CTOPOHBI, ¥ Pa3sBMBAILIMMUCA TOCYAAPCTBAMU — C
IpyToii, Ha YCTOIYMBOE pasBUTHE B 1IJIOM U OMO-
pasHooOpasue B 4acTHOCTH. Tak, HEKOTOPBIE IOJIO-
xeHus TpaHc-TUX0OKeaHCKOro COITalleHys o map-
tHepcTBe (TPP)¥ «3aTpynustor noctikenne Leneit
YCTOIYMBOTO Pa3BUTHA, HOTEHIMANIbHO IOAPbIBAS
yeunusa OOH 1mo copeficTBUIO YCTONYMBOMY pas-
BUTUIO U PAaBHOIIPaBMIO BO BceM TMXOOKeaHCKOM
peruoHe, ¥ MCK/IIOYEHNE MHOTMX Pa3sBMBAIOLIMXCA
CTpaH, HaIMeHee PasBUTBIX CTPAH U MAJIbIX OCTPOB-
HBIX TOCY[apPCTB M3 IpedepeHINaTbHOl TOPrOB/IN
CKa3bIBaeTCsA HAa TEHETUYECKMX pecypcax, MHPop-
MMPOBAaHHOM COITIACMM M COBMECTHOM IIO/Ib30Ba-
Huy Beirogamu» [Rimmer 2018:152].

VI3 maHHON peMapKy BIIOJIHE MOXXHO BBIBECTH
BXHDIJ KOHIENTYalbHbIl BbIBOL. OH 3aK/I0yaer-
A B TOM, YTO Ha BOIPOC, CHOPMY/INPOBAHHBIII ele
B 90-e rT. XX BB., 0 KOHQIVKTHOM MM TapMOHNY-
HoM oTHommeHun Mexpay KBP u mpaBamm mHTen-
NeKTya/nbHOM cobcTBeHHOCTH [Mossinghoft 1998]
He/lb3d JJaTh OKOHYATe/IbHOTO OTBETa. JTO OIpefie-
JA€TCs HEeKOTOPbIMM TeHZIEHLUAMM B JIOTUKE pas-
BUTHA IIPaBa MHTE/UIEKTYalIbHON COOCTBEHHOCTH,
BBI3BAHHBIMI CTpeMJ/IEHMEM IIpaBooOIajaTeneil K
HOBBIIIEHNIO YPOBHS 3aLMThl CBOUX UCKITIOUNTE/Ib-
HBIX IIPaB.

Pasymeercs, mpo6nema rapMOHM3aLVM IIpaB
MHTe/IeKTyaIbHOI cobcTBeHHOCTN U Leneit KBP B
anoxy TPUIIC-nntoc, a paBHBIM 06pa3om mpobiie-
MaTVKa CHVDKEHMA YPOBH:A 3aTpPyHHEHMI, UCXOMA-
IMX OT IPaB MHTE/UIEKTYa/lbHOM COOCTBEHHOCTI
B OTHOIIEHUN Iepefjadyt TeXHONOIUI U UX JHOCTYI-
HOCTH, 3aC/TY>KMBAEeT CaMOCTOATE/IbHOTO M3Y4eHN.
BakHeluM TOMYKOM [/ €€ PACCMOTPEHNA CIENY-
€T CYMTATh MCCIeJ0BATENbCKYI0 CTaThI0 9KCIIEPTOB
MeXX1yHapOJZHOTO LIEHTPA IO TOProOBJIE ¥ YCTONYU-
BoMYy passutuio [Vivas-Euqui, Oliva 2010]. B camom
oblieM ITaHe pelleHye MPoOIeMbl BCe JKe MOXHO
YCMOTpEeTh, BO-IIEPBBIX, B BBIPAOOTKE YCTOYMBOI
peakIyy pasBMBAIOLIMXCA CTPAH HA IIONBITKY HaBA-
3bIBaHMA HOBBIX cTaHzaapros TPUIIC-mmoc, a Bo-
BTOPBIX, B IOCTVDKEHUM JJATIbHEIIIero Iporpecca B
cepe mpaBoOBOII OXpaHBI TPAAUIMOHHBIX 3HAHMIL,
obecreuyBalOIINX JVICIOMb30BAHME TI'€HeTHYECKIX
pecypcos. IlocnenHee 06cTOATENBCTBO — Hempe-
MEHHBII aTpubyT CIpaBeINBOI CCTEMBI pacIipe-
fle7IeHNs BBITOJ] OT JCIO/Ib30BAHMA T'€HETUYECKUX
pecypcoB. ITO 0O3HAYaeT CIpaBENNINBOE, T.e. IPef-

37 Trans-Pacific Partnership Agreement. Full text. URL: https://ustr.gov/trade-agreements/free-trade-agreements/trans-pac-

icfic-partnership/tpp-full-text (accessed date: 17.05.2019).
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rozarapiiee CoOIIOeHNMe BCeX COOTBETCTBYIOLINX
IIpaB, ICIO/Ib30BAHIE He TOTbKO IlepefaBaeMBbIX CO-
BPEMEeHHBIX TeXHOJIOTHIA, HO ¥ TPaJMLIMOHHBIX 3Ha-
HMIA, KaK 9T0 IpenycMoTpeHo B cT. 8(j) KBP.

7. Bo3MOKHBIE pelIeH A 10 YCHIeHNI0
CTUMYNMpYIOIeil GYHKIUN MpaB
VHTEIEKTYanbHOIT COOCTBEHHOCTH B IpoIiecce
nepefayy 610 TeXHOIOT I

B 3aKmoumMTeNnbHON 9acTM CTAaTby CIERYeT Ha-
METUTb BO3MOXKHbIE€ II€PCIIEKTUBBI JJOCTVKEHMS
HO3UTMBHOTO BO3JENCTBYUA IPaB MHTEJ/IEKTYallb-
HOJT COOCTBEHHOCT) Ha Iepefady OMOTeXHOMOTMit
PasBMBAIOLIMMCA CTPaHAM, 4TO CONEICTBOBANO ObI
YKpEIUIEHMI0 X TEeXHOJIOTMYECKOro IOTeHIMala,
HeobxomuMoro s goctiokenus ITYP.

Tax, 607bIIas YacTh HPONPUETAPHBIX TEXHOJIO-
TUil IPUHAIJIEKTT YaCTHBIM KOMIIAHMAM U KOPIIO-
paLAM PasBUTBIX CTPAH, a HbIHE U IPeAIIpUATUAM
«IIPOJIBMHYTBHIX» PasBUBAILIMXCA TOCYHAPCTB, TO
ycIex B Iepefjade TEXHOJOTMI 3aBMCUT OT YCTa-
HOBJIEHUSA peXMMa JjoBepysA. BakHyIo ponb B aTOM
npoliecce 1 flajiee JODKHBI UTpaTh MexaHu3sM IIo-
cpepanuectBa KbP 1 MexaHusm mocpefHuyectsa
Haroiickoro nporokona. V3 atoro cnenyer Heo6xo-
IVIMOCTD pa3paboTku u ocyuecTsnenns CropoHa-
mu Konsenuuu u IIporokona Mep 1o fganbHenuemMy
BOBJICUEHIIO YaCTHOTO CEKTOPA B BBIIIOJTHEHME 0051-
3arenbcTB 10 KBP, paBHO Kak 11 BOB/IeUeHUIO KOPeH-
HBIX HapOJOB 1M MeCTHBIX o6umH. PopMoit Takoro
COTPYHMYECTBA MOTYT BBICTYNIUTb CIleljabHbIe
IIPOEKTHI 110 Iiepefiade TeXHOIOINIA, B paMKaX KOTO-
PBIX COBEpILIEHCTBOBAMNCH OBI JOTOBOPEHHOCTU O
pacripesieZieH! BBITOfl, YTO B Ka4eCTBe KOMIIOHEHTa
BK/IIOYAeT paclpefie/ieHNe IpaB MHTe/IEKTYalbHOM
COOCTBEHHOCT.

K coxanennto, B Hacrosillee BpeMs B paMKax
KBP orcyTcTByeT creruanbHblil MEXaHU3M 10 TeX-
HOJIOTYAM, KaKOJi, Hampumep, (QyHKIVIOHMpYeT B
pamkax Pamounoit kouBeniyy OOH 06 nsmenenun
xmmmara (Technology mechanism of UNFCCC), B
CTPYKTYPY KOTOPOTO BXOAAT VICIIONHUTENbHBII KO-
muret, a Tarxoke Ientp u CeTb IO KIMMaTUYECKUM
texuonoruam [lyrypos 2018]. Jymaercs, 4to mns
KBP 6onbuioit MHTEpec TakXe MOTYT IIpefCTaB-

NATDb CIeLaMN3MpPOBaHHble IIEHTPhl IO Iepefjade
TEXHOJIOIMII, (YHKUMOHMPYIOLIME B paMKaxX KOH-
BEHINII, peryIMpYIoLIuX 6e30macHblit 000poT omac-
HBIX XMMIYeCKMX BelecTB*. B pesynbprate BecbMma
HepCIeKTUBHBIM ABMAeTcA coTpygHudectBo KBP ¢
[PyTMMI KOHBEHIIMAMM C IIe/Ibl0 BO3MOXKHBIX 3a-
VIMCTBOBAHMII Pa3HbIX OPTaHM3ALMOHHBIX POPM I10
0671eryeHNIo epeady TeXHONOTHIA, BKTIOYas OIIBIT
10 Nepefjade MCKMII0YNTETbHBIX IIPAB B paMKax CIIe-
IMa/IbHBIX TPOEKTOB JAHHOTO POJIa Mepefadn.

Kax yxxe ormevanocs, KbP axtuBHO coTpynHu-
yaeT ¢ BOVIC. B HacTosAmee Bpems B pamkax BOVIC
GYHKIMOHMpYET — TeXHONMOorndeckas —Imarpopma
WIPO Green, co3gannas B 2013 . 1 ocHOBaHHas Ha
MapTHEPCTBE MOCTABLIMKOB U NO/TyYaTesieil TeXHO-
noruit B cepe oxpaHbl OKpyKaroeit cpepsl. [laH-
Hasg IUlargopMa IO3BOMMIA INOBBICUTH CKOPOCTb
aflaNTalyMy U IPUMEHEHNS «3e/eHBbIX» TEeXHOJIO-
TVil, B OCOOEHHOCTU Pa3BMBAIINMICA CTPaHAMM
Y CTpaHaMU C pacTyleil 9KoHOMuKoii. [Tnarpopma
IIOMOTaeT HaXOJUTb HEOOXOAVIMbIE TeXHONOTMU M
CIIOCOOCTBYeT UX IHepefiade i, COOTBETCTBEHHO, I10-
Jy4eHNI0 Ha OCHOBE 3aK/II0YeHNUA JMI[eH3MOHHBIX
cormauteHuit. I 3Toit Lemm CyKarT ee COCTaBHbIe
aneMeHThl — basa manubix u CeTb. Kak cnenmyer us
rOJJOBOr0 0TYETa, K KOHIY 2017 I. OHa HaCYMTHIBA/IA
85 mapTHEpPOB U CBBIIIE 6 THIC. yYaCTHUKOB (4IEHOB
u ozmucynkoB)®. C Halleil TOYKM 3peHNs, B CIydae
Bo3HUKHOBeHus nHtepeca Cropon KBP k mmardop-
MEHHBIM pelIeHNsM B cdepe mepenadm 01OTEXHO-
JIOTWIA, HAIleJIeHHBIM Ha CO3[aHMe 0/IarompyATHBIX
YCTIOBUIL [/ TIepefayy MCKIYNTEIbHBIX NTPaB Ha
HMX, JOCTaTOYHO IIePCIEKTVBHBIM ABJIAETCA JIC-
nonb3oBaHue B 3Tux 1enax WIPO Green.

Pacumpenne focrymna K OMOTEXHONOTHAM Tpe-
OyeT He TONBKO COBEpIIEHCTBOBaHUSA (OpM UX
nepenaun no nuHuyu Cesep-IOr, a TakxKe IO TMHUYU
IOr-10r, KoTOpBIE BCTpEYAOTCs HA MpaKTHUKe (-
IIeH3JMOHHbIE COT/IALIEHN, COITIAllleHNs O MOMCKO-
BBIX paboTax, COITIAIIeHNs O NMapTHEPCTBE), HO 1
anpobupoBanus HOBbIX ¢opM. K HuM, B 4yacTHO-
CTH, OTHOCATCS TIaT€HTHBIE ITyJIbl, UCIONIb3yeMble B
pasBuThix crpaHax [Malshe 2018]. [TaTenTHbBI IyN
HpefcTaBAeT coOoil CoIalleHne, KOTOpoe 3aKIIi-
YeHO HECKOTIbKMMM KOMIIAHUAMM O COBMECTHOM
VICTIONIb30BAHMM 3aIIaTeHTOBAHHBIX TEXHONOTHUI Ha

38 3ﬂer MMEKTCA B BMAY baszenbckas KOHBEHUMA O KOHTpONe 3a TpchrpaquHoPl nepeBo3K0|7| ornacHbIX OTXOO0B N UX
yoaneHnem 1989, POTTepﬂaMCKaﬂ KOHBEHUMA O npouenype npeasaputesibHOro 060CHOBAHHOTO COMMAcUsi B OTHOLLIEHWM
OTAEJIbHbIX OMaCHbIX XMNYeCKUX BelecTs 1 nectnungos B MemnyHapo,u,HoPl Toprosne 1998, CToKronbmckas KOHBEHLUWNA

O CTOMKMX OpraHnyeckumx 3arpasHutenax 2001 r.

3 WIPO Green. Year in Review 2017. URL: https://www.ifia.com/wp-content/uploads/2018/03/wg_rp_17.pdf (accessed

date: 08.06.2019).
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OCHOBe 0€3BO3ME3[JHOTO JIMLEH3MPOBAHNA [PYT
npyra. Kak mokasbiBaeT cIielMaabHOE MCCIEfOBa-
HJie, TATeHTHBIE ITY/Ibl, QYHKI[VIOHMPYIOILVIE, B YacT-
HocTy, B EBponerickom Corose, B clyyae cTpOroro
COOMIONIEHNA AHTMMOHOIIOJIBHOTO  3aKOHOJATeIb-
CTBa CTUMY/IUPYIOT TEXHONOTMYECKNE MOCTIDKe-
HMA, 00/IerYaloT ZOCTYI K TEXHOJOIMAM U YBeJN-
4MBAIOT BBITOABI OT MX nepemaun [Odrobina 2014].
OHM OTKpBIBAIOT IIyTh K COBMECTHBIM MCCIIEHOBa-
HMAM, COKpAlAal0T IATEHTHble M JIMIIEH3VOHHbIE
IUTaTeX.

C TOoYKM 3peHNs NpefMeTa JaHHOI CTaTby (op-
MMpPOBaHUE ¥ PasBUTUE JAHHBIX MHCTPYMEHTOB B
KPOCCTPAaHIYHOM aCIlleKTe I03BO/AET IOBBIIATD
YPOBEHb JOCTYIIA K TEXHOJIOTHAM, @ B IIepPCIIeKTIBE
YCWINTD KOHBEPTEHLMIO YCWINMIL VICCIIef0BaTeIel,
VHBECTOPOB 1 II0/Ib30BaTeNIeil U3 Pa3BUTHIX U pas-
BVBAIOIIMXCA CTPaH, CHOPMUPOBATH MPAKTHUKY CO-
BMECTHOTO JICIIO/Ib30BaHMA OuoTexHonmornit. Bos-
MOXXHOE PasBUTIE MEXAYHAPOIHBIX ITy/IOB B cepe
OMOTEXHOJIOTMIT MOXKHO paccMaTpuBaTh KakK Ha-
IpaB/ieHNe MeXIYHapPOJHOIO COTPYAHNYECTBA, [10-
HONHAIee COBepIeHCcTBOoBaHMe pexxuma ABS. Bo
MHOTOM 3TO TpeOyeT COOTBETCTBYIOIIVNX YCUIUIL CO
CTOPOHBI Pa3BUBAIOIVIXCA TOCYAAPCTB U MOAIEPK-
KV CO CTOPOHBI TOCYIapCTB Pa3BUTBIX.

[Togo6HOTO pofa IMy/bl y>Ke CYIecTBYIOT B cepe
(bapmaleBTUYeCKIX TeXHOIOTMIL, 1 MX OIIBIT TOKa3a-
teneH. K npumepy, B pamkax IlareHTHOro MexaHus-
Ma ([TaTentHOro myma) MeXayHapOJHOTO IieHTpa
o 3axkynkam MepukameHToB npotus CIIM]Ia, Ty-
Oepkynesa 1 MajApUM B PasBMBAIOMINXCA CTPAHAX
(IOHUT3VI]T), cosmannoro B 2006 T., OCYLIECTBIA-
I0TCSL COfIEIICTBYE OOMEHY ITaTeHTaMU U ONTUMMU-
3alys IPOM3BOJCTBA HOBBIX JIEKAPCTB B 00/1ACTAX,
KOTOpBIE ellje HeIOCTaTOYHO M3Y4YeHbl B HACTOAIIee
Bpema. Ilyn crpeMutca x Tomy, 4TOOBI MOMYYNUTD
paspelueHye npaBoo6/magaTeneil Ha IpefoCTaBIe-
HJe JJOCTYIA K JaHHBIM KIMHWYECKVX MCIIBITaHUI
B OTHOLIEH!M 3aIIaTEHTOBAHHOIO JIEKaPCTBEHHOTO
npenapara. B c1ydae HOTOXMTENIbHOrO pelleHysA
OHJ TONMYYAIOT JVLEH3MOHHOE BO3HATPaXK[eHMe.
bnarogapss MOOLIpEHMI0 COTPYAHMYECTBA HPOYVC-
XO[IUT 3aMeTHOe CHIDKEHMe 3aTpaT Ha JIeKapCTBa,
CTUMY/UPYeTCsl paspaboTKa HOBBIX KOMOMHAII
JIEKapCTB B Lie/IAX yHpoleHns nederns. I1yn Boiga-
eT [PYTMM IPOU3BOAUTEIAM (TPETHMM CTOPOHAM)

Ha HEMCKPYMWHALVOHHON U HEMCKIIOYUTEIbHON
OCHOBe JIMIIEH3MN Ha UCIIO/Tb30BaHNe COOTBETCTBY-
foiux pas®. B pesynbrate npegocrasnenns Hauu-
oHanbHBIM MHCTUTYTOM CIIIA 110 0XpaHe 370pOBbs
HOBOI1 0€3BO3MEe3[JHOI /MIEH3MM Ha IATEeHTHI II0
IPOM3BOACTBY JapyHaBMpa (QaHTMPETPOBUPYCHO-
ro nekapcrsa mporus BIY/CIINJA) xommanusa
«[xumup, cajieHC» IMpeANpUHAIA Maryu Mo mpefro-
craBneHMio IlaTeHTHOMY Iynmy /MMILIeH3Uy Ha CBOM
IIATeHTBHl Cpady Ha HECKONbKO BMIOB JIEKApCTB.
B pesynbrare ¢pyuxumonnposanus Ilyma 6pi1 cye-
CTBEHHO PaCIIMpeH HOCTYII NMAlMeHTOB K JIeYeHNI0
B 125 crpaHax npu cokpameHuy 3arpar B 2012-
2016 rr. Ha 239 mH gomr. CIIA*.

B momonHeHme x 3TOMy CHIDKeHMe OGapbepHBIX
bYHKLMIT IpaB MHTEIEKTYa/IbHOI COOCTBEHHOCTI
Ha BCeX CTAIUAX IIpoliecca Iepefaunt 610TeXHOIMO-
TUil TpefonaraeT COBepUIeHCTBOBAHME HAIO-
Ha/IbHOTO 3aKOHOJ]aTeNIbCTBA, OCOOEHHO B pa3BU-
BAIONIMXCA CTPaHAX, B HANPAB/IEHUM HOCTVDKEHMA
riubKoro 6ajgaHca MHTEpecoB, GOpMUpOBaHME HO-
BBIX Q/ITOPUTMOB OXPAHBI Pe3y/IbTaTOB MHTEJIeK-
TYaJIbHON [EATENIbHOCTH, pealn3alyio I0I0XKEHNIA
0 KOHTpOJI€ HaJl aHTMKOHKYPEHTHOI IIPAKTMKOIA,
UICTIIONIb30BaHMe «TMOKMX» BO3MOXKHOCTEN, IIpef-
ycemorpenHblx Cormamenvem TPUIIC (npunypnm-
Te/IbHOE TUIIeH3MPOBaHIe, IePEeXOHbII epuoy). B
CUITY CKTIOHHOCTY PasBUTBIX CTPAH K paclIMpeHNIo
HepeyHs OXpaHsgeMbIX 010paspaboOTOK, a TaKKe
HABA3BIBAaHMA PA3BUBAIOLIMMCA CTPaHaM BbICO-
KIX CTAaHJAPTOB 3AIUTHI IIPAB MHTEJIEKTYaTbHOM
COOCTBEHHOCTM B PaMKaX COIVIAIIEHUIT O TOProBO-
akoHoMM4eckoM corpypundectBe (FTAs) BaxHOe
3HaueHMe TpUoOpeTaeT HEYK/IOHHAA peannsalys
Pa3BUBAIMIMMUCA CTPAaHAMU CYBEPEHHOTO IIpaBa
OIpele/sATh KPUTEPUY MAaTeHTOCIIOCOOHOCTY 6Mo-
TEXHOJIOTMYECKMX Pa3pabOTOK MCXOfA U3 CBOUX
HAIMIOHAJIbHBIX MHTepecoB. OTHOBPEMEHHO C 3TUM
JUI1 HMX BecbMa aKTYaJbHBIM AB/IAETCA pasyMHOe
VICTIONIb30BaHMe PEXUMa MCKIIOUeHNiT 13 IMaTeHT-
HBIX IIPAaB ¥ OTPAHMYEHMII IOCIENHNUX C LebI0
JOCTIDKEHNA OamaHca MyOIMYHBIX M YaCTHBIX VH-
TEpPecoB, YTO ABJIAETCA OJHUM 13 KpPUTepleB COBpe-
MeHHOU U 3¢ PEeKTUBHOI ATEHTHO CUCTEMBI, CO-
JeVICTBYIOLIell IPUTOKY TexHosormit. IIpu atom He
crefiyeT 3a0bIBAaTh ¥ O PA3BUTUM Vi IOOLIPEHUY CU-
CTeM sui generis, YIOBIETBOPSIOLUX MOTPeOHOCTI

4 Bonee noppo6Ho o pabote Myna cm.: KomuteT BOUC No pa3Butmio 1 MHTENNEKTYanbHON COOCTBEHHOCTU. «[loKnag o
MeXAYHapOAHON KOHbEepPeHLN MO NHTENNEKTYanlbHOW COBCTBEHHOCTM 1 pa3suTuio». 2016. M. 58. JocTyn: http://www.
wipo.int/edocs/mdocs/mdocs/ru/cdip_18/cdip_18_3.docx (nata obpawieHus: 17.05.2019).

41 Cm.: UNITAID. Enabling access to affordable, high-quality HIV, hepatitis C and tuberculosis medicines for developing coun-
tries. 2016. URL: https://www.unitaid.eu/project/medicines-patent-pool (accessed date: 10.06.2019).
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KOPEHHBIX HAPOJIOB 11 MECTHBIX OOIMH B 3aLIUTE UX
SHAHMI ¥ TPAJULVIOHHBIX TEXHOIOTHIL.

8. 3akmrouenue

[TopBopsA MTOTM IIPOBEINEHHOIO MCCeNOBaHNMA,
C/lleflyeT OTMETHUTD, YTO Iepefjadya OMOTEXHOIOTMi
B MHTEpecax COXPAHEHNA ¥ YCTOIYMBOIO MCIOJIb-
30BaHMsI OMOpasHOOOpas3ms, TECHO CBSI3aHHAsA C
pocTipkenueM LIYP, B Hacrodmee BpeMsa Ipo-
JIO/DKaeT OCTaBaTbCA IIPEMETOM B3aMMHON 3a-
MHTEPECOBAHHOCTYM PasBUTBIX ¥ Pa3sBMBAIOLIMXCA
TOCYapCTB. YCIeX B Ilepefjade OMOTEXHONOTMIl 1
UX TOC/IeAYIOIeM UCIONb30BAHNY BO MHOIOM 3a-
BUCUT OT COOTBETCTBYloLIMX ycnosuit. K omHOMY
U3 HMX OTHOCUTCA CTUMYIMpYIHOliee BO3JeliCTBIE
IpaB MHTEIEKTYa/lbHOI COOCTBEHHOCTU. B memsax
paclIMpeHNs JAHHOTO BO3JIEJCTBMA B paMKaX KOH-
BEHIMOHHOTO Iporecca B 1990-x — 2000-x rr. 6bUM
HpeAIPUHATH pasHOOOpasHble MHMIMaTUBbL. Off-
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TEHOEHUUUN NMPABOBOIO

PErYJINPOBAHUA

TrOCYAAPCTBEHHO-HYACTHOIO

NMAPTHEPCTBA HA

MEXXAYHAPOAHOM U
HALMOHANIbHOM YPOBHSAX

BBEJEHUE. B nacmosuwiee 8pems OMHOUIEHUS 6
cdpepe  20cy0apcmeeHHO-UACIMHO20 NAPMHEPCMea
(I'Y1l) ypeeynuposarvl 68 3axoHooamenvcmee 607b-
UUHCMBA 20CY0aPCNe, NPUMEHAIOULUX OaHHDLTI Me-
XAHU3M 63AUMOOELICBUS 20CY0APCINBEHHDIX 0p2a-
HO6 U 4acmHoezo 6usteca. OOHAKO npasosvle ycro6Us
peanusavuu I'9ll, 3axkpennentvie 8 HAYUOHATILHBIX
3axkonax eocyoapcme o I'YIl, necmompsi HA cX00-
cmeo, umerom cywjecmeentvie pasnuuus. Ipoucxo-
ostujee Ha MeNOYHAPOOHOM YposHe npeobpasosariuie
koHuenyuu I'9ll, 8 pamxax xomopozo Knwo4esas
PO 0MB0OUMCS He MONLKO IKOHOMUHECKOTE 8bL20-
e, HO u docmudceruto Llerneti 6 obnacmu ycmouuu-
8020 passumust (LJYP) 6 yenom, noposcoaem Hogvle
npasosvie menoenyuu 6 cepe I'dll u okasviéaem
enusHue Ha npasosyro peenamenmavuro I'911. B yc-
JI08USX PACYULEl UHMePAYUL, 8 MOM HUCTe NPa-
80601i, obecnedeHue ONMUMANLHOZO B3AUMOOeLi-
cmeus poccutickozo 3akonooamenvcmea o 'Yl ¢
MmenoyHapooHvimu cmanoapmamu 'Y u npasosol-
mu ocrosamu I'9I1 dpyeux eocyoapcme npeocmas-
JIeMCA KpatiHe 6axcHbiM. Mo 00yC08UIO0 Ueb Uc-
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C71e008aHUSL,  COCIOAWYI0 6  UleHmupuKauuu
MeHOeHU ULl U JIy4uiux 3apyOescHblX npakmux npa-
806020 pezynuposanus I'91] u 6 conocmasneHuu ux
¢ poccutickum 3akonodamenvcmeom o I'YIl ons
onpedeneHus nymeti ezo 0anvHeliuiez0 Pa3eUMuUsL.
3adauu uccnedo8aHus: onpeoenumv OCHOBHbLE MeH-
Oenyuu pezynuposanus I'YI1 na mexnoyHapoOHoM U
HAUUOHATILHOM YPOBHE 6 KOHIIEKCIe OCHOBHbIX He-
docmamkos U npobenos Poccuiickoeo 3akoHooa-
menvcmea o I'YIL; 0603Hauumy ycnosus 6onee 060-
CHOBAHHO20  6blbOpa  3apybexcHvix  Molernei
npaeosoeo pezynuposarus I'11 ons cosepusercmeo-
BAHUS POCCUTICK020 3AKOHO0AMENbCMEa; 0000uumb
JIyvuiue npakmuxku npasosozo pezynuposanus I'q11
HA MeHOYHAPOOHOM YPO6HE U 6 CONOCMABUMOM 3d-
PybexcHoM 3aK0H00amenbcmee; Ha UxX 0cHose chop-
MYZUPOBAMb NPeOIOHeHUS, KOmopbie Mo2ym Oblmb
paccmompenvl U UCNONb308AHbL NPU USMEHEHUU 6
YCMAHOB/IEHHOM NOPsAOKe POCCULICK020 3aKOHOO0A-
menvcmea o I'I11

MATEPMAIJIbI I METOMDBI. Mamepuanom ons
HACMOAU4e20 UCCTIE008AHUS NOCTLYHCUTIU POCCULICKOE
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u 3apybesxcroe 3akonodamenvcmea o I'411, moodenv-
Hble AKMblL U PeULeHUs MeHOYHAPOOHBIX OP2aHU3A-
yuti, oyenku Esponeiickozo 6anka pekoHcmpyKiyuu
u paseumus u BcemupHnozo 6anka 6 omuouleHuu
YPOBHS COOMBEMCMEUT HAUUOHATILHO20 3aKOHOO0A-
menvemea u meioyHapooHvix cmanoapmos I'YI1, a
makxce poccutickue u 3apybexcHvie Hay1Hbvle mpyob
8 cpepe I'UIl, mamepuanvi cy0ebHOL U nNpasonpu-
MeHUmenvHol npakmuxu. Memoodonoeuueckas oc-
HOBA UCCTIE008aHUS 0X6aMbléaemn 00ujeHayHble
(Memo0 n102uUecKoeo U CUCMeMHO20 AHAU3A, OUad-
JIeKMUHeCKULL Meroo, mermoovl 0e0YKUUY U UHOYK-
Uuu) U YacmHoHayuHvle (CPABHUMENLHO-NPABOBOL,
popmanvHo-opuduteckuti, UHmMepnpemayUoHHbI)
Meroobl NO3HAHUS.

PE3YJ/IbTATDBI UCCIIEOJOBAHUAL. 1o umozam
1poBe0eHH020 UCCIe008AHUS ABMOpP OmMmeuaem,
4o cospemeHHAs MeHOYHAPOOHAS MeHOeHUUS pe-
eynuposanus I'Y11 6 kauecmee cpedcmea docmudice-
Hus LIYP He Hawina ceoezo ompajceHus 6 poccuti-
ckom 3akoHooamenvcmee. Ipaxoancko-4acmHoe
napmHepcmeo He 3aKpensieH0 6 HAUUOHATbHBIX
NpasosviX akmax 6 Kauecrmee MexaHusma 00Cmu-
HeHUus yeneti pazsumus Poccuu unu uncmpymenma
ocyuiecmenenus Haynpoexmos. I1o0xoovl k pezynu-
posanuio knouesvix s npoekmos I'9Il ommuoute-
HUll 1o onpebeﬂeﬂmo 06wvexmnozo cocmasa I''41],
UCTOYHUKOS (PUHAHCUPOBAHUS U 6036pamMa UHee-
cmuyuti 8 npoexmax I'911, ycnosuii coenauenuil o
I'Y1l, eapanmuii u mep 20cy0apcmeeHHot noooeps-
ku I'YI1, cnoco6os paspeuteHus cnopos, 803HUKA-
wiux u3 I'YI1, makoie He cosnaoarom c meioyHapoo-
HOIMU  TMeHOSHUUAMU U JIyHUUMU 3apybexHoimu
06pasuamu pezyupoaHUs IMUX OMHOUEHUN U
HY#0aomcs 8 ONMUMUSAUUL.

OBCYJKIEHUE U BBIBOMDI. B cmamve 060-
CHOBbIBAEMCS 8bLBO0 O MOM, YO 6 UeTIAX POoPMUPO-
8aHus bnazonpusmHoil npasosoti ocHosvt I'4I1 co-
BePULEHCINBOBAHUEPOCCUTICK0203AKOHO0AMENbCMEA
o I'9I1 Heobx00umo ocyuecmensgmy 6 coomeem-
CMBUU ¢ MeNOYHAPOOHLIMU U 3APYOEHHLIMU TeH-
OeHyuamu npasosoeo pezynuposanus I'YIl. Ilpu
amom paccmompenue u 6b100p Mooesneli Npasosozo
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peeynuposarusi Y11 0oncHbL BLINOHAMBCS C Yue-
mom paxkmopos, KOmopviMu 0emepMUHUPOBaH me-
xauusm npasosozo pezynuposanus I'4ll 6 pasHvix
eocyoapcmeax. K ux uucny asmop omuocum mun
Npasoeoli cucmemvl 20Cy0apcmea, ezo 4eHCneo 6
MeHOYHAPOOHOTI U PeUOHANbHOU OpeaHUu3ayuL,
YpOBEHL IKOHOMUUECKO20 PA3BUMUSL CIPAHbL U
CmeneHb ee y4acmus 6 pezyiuposanu IKOHOMUKU
U YACHONPAsosbix omHouleHuti. bonvuioe 3sHaqe-
Hue umeen U yposeHb COOMBenCmeUs 3apy6enHozo
3akonooamenvcmea o 'Yl muposvim cmanoap-
mam, yCmaHaenueaemviM Men0yHaApOOHbIMU 0ped-
HU3aUUAMU. VIcxX005 U3 smux npeonocuiiok, 6 cma-
move npeocmaeneHvl NpeonoxeHUs OmMHOCUMenbHO
HANPABTIEHUTl  COBEPULEHCINBOBAHUS  POCCULICK020
3akoHodamenvcmea o I'YI1.

KITFOYEBBIE CJIOBA: cocyoapcmeenHo-uacmHoe
NapmHepcmeo, yeiu ycrmou4ueo2o paseurmust, 20cy-
dapcmeeHHO-4ACMHOe NAPMHePCMeo Ha 671azo ito-
Oeil, HAUUOHAILHOE 3AKOHOO0AMENLCNBO O 20Cydap-
CMBEHHO-HACTIHOM NAPMHEPCINEe, MeXOYHAPOOHDbIE
cmanoapmul 6 cgepe 20Cy0aPCBeHHO-4ACIHO20
napmHepcmea, CPAGHUMENbHbIL AHANU3, YPOBEHb
CO0M6emcmeus, HANPAsIeHUs COBePULEHCINBO6A-
HUS
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TRENDS IN THE LEGAL REGULATION OF
PUBLIC PRIVATE PARTNERSHIP AT THE
INTERNATIONAL AND NATIONAL LEVELS

INTRODUCTION. Currently, most States have
specific legislation on PPPs. However, national leg-
islative conditions for the implementation of PPPs
has similarities as well as significant differences. The
transformation of PPP conception which is offered in-
ternationally in the context of achieving Sustainable
Development Goals, generates new law trends in the
field of PPPs as well as impacts on regulation of PPPs.
With growing integration, including legal, it is crucial
to ensure to ensure the optimal interaction of Russian
legislation on PPPs with international PPP standards
and the legal framework of PPPs of other states. This
determined the purpose of the study, which consists
in identifying and comparing trends and best foreign
practices in the legal PPPs regulation with Russian
PPPs legislation with the aim of determining ways for
its further development. Research objectives: to iden-
tify the main trends in PPP regulation at the interna-
tional and national levels in the context of the main
shortcomings and gaps of the Russian PPP legislation;
determine the conditions for a more informed choice
of foreign models of legal regulation of PPPs to im-
prove Russian legislation; summarize the best prac-
tices of legal regulation of PPPs at the international
level and in comparable foreign legislation; on their
basis, formulate proposals that can be considered and
used when amending Russian legislation on PPPs.

MATERIALS AND METHODS. The material for
this study was Russian and foreign legislation on
PPPs, model acts and decisions of international or-
ganizations, assessments of the European Bank for
Reconstruction and Development and the World
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Bank regarding the level of compliance with national
legislation and international PPP standards, as well
as Russian and foreign scientific works in the field
of PPP, materials of judicial and law enforcement
practice. The methodological basis of the study cov-
ers the general scientific (the method of logical and
system analysis, the dialectical method, the methods
of deduction and induction) and the private scientific
(comparative legal, formal legal, interpretative) meth-
ods of cognition.

RESEARCH RESULTS. The study reached the fol-
lowing conclusions. The international trend of PPP
regulation as a means of achieving the SDGs was
not reflected either in Russian legislation on PPPs,
or as a mechanism to achieve Russia’s national de-
velopment goals or an instrument for implementing
national projects. The approaches to the regulation of
key terms for PPP projects, including the object com-
position of PPPs, sources of financing and return on
investment in PPP projects, the terms of PPP agree-
ments, guarantees and measures of state support for
PPPs, tools for resolving disputes in PPPs also do not
coincide with international trends and the best for-
eign models of regulation of these relations and need
optimization.

DISCUSSION AND CONCLUSIONS. In order
to establish a favorable legal framework for PPPs in
Russia, the improvement of PPP legislation should
be carried out in accordance with international and
foreign trends in the legal regulation of PPPs. At the
same time, consideration and selection of models of
legal PPP regulation should be carried out taking into
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account the factors that determine the mechanism
of legal regulation of PPP in various states. Accord-
ing to the author, the factors include the type of le-
gal system of the state, the membership of the state in
international and regional organizations, the level of
economic development of the state, the degree of its
participation in the regulation of the economy and
private sector. Assessments of the international organ-
isations in regarding the level of compliance of foreign
PPP legislation with international PPP standards is
also important. Based on these findings, the article
presents proposals on areas for improving Russian
legislation on PPPs.

KEYWORDS: public private partnerships, PPPs,

1. Bemenue

OCYHApCTBEHHO-YaCTHOE MapTHEpCTBO (fa-

nmee — IYIl) xak ¢opma B3aMMOENCTBUS

rocyjapctBa u Ou3Heca, OCHOBaHHas Ha
OObeNVIHEHNN PeCcypcoB ¥ pasfieieHUU PUCKOB,
npusHaeTcsi 9Q(GEeKTUBHBIM CPELCTBOM PasBUTHS
MHQPPACTPYKTYPHI U YIYUILIEHN KadecTBa FOCyAap-
CTBEHHBIX YC/IYT BO BCEM MMpe U B Halllell cTpaHe
[Arasapsan 2017:268; Tpouenko 2018:61; Hodge,
Greve, Biygautane 2018:1108]. B sapy6exHoit 0K-
TpUHe HajM4Me 61aronpusATHOI IPABOBOIT OCHOBBI
['YIT oTHOCAT K 4MCITy K/TI0YeBBIX (aKTOPOB ycIexa
HpVIMeHEHVsI U PasBUTHS 9TON GOpMbI B3aMOzeli-
CTBMA TOCYapcTBa 1 6M3Heca. VIMEHHO C 3aKOHO-
JlaTe/IbHBIM 3aKpeIUIeH!eM HeOOXO[MMBIX IIpaBo-
BBIX MEXaHM3MOB, 00eCIIeuMBaOIINX HOCTIDKEeHME
ny6mmuHbix neneit nocpencrsom ['YIl, crumynu-
PYIOLIMX YAaCTHBIN CEKTOP K YYacTUIO B IPOEKTaX
[YII, a Takke HamIeXamuMm 006pasoM 3alUIIAI0-
IMX [IPaBa 1 MHTEPeChl BCeX YYaCTHUKOB IIPOEKTOB
[YII, cBs3piBaeTcsi oxupaemblit a¢dekT oT pea-
mmsanym npoektoB ['YIT [Cheung, Chan, Kajewski
2012; Osei-Kyei, Chan 2015; Wibowo, Alfen 2015].

Sustainable Development Goals, SDGs, People-First
PPPs, national PPP legislation, international PPP
standards, comparative analysis, level of compliance,
areas for improvement
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B Poccuiickoit ®epepanym npaBosyo ocHoBy I'IIT
COCTaB/IAT ABa deepanpHbIXx 3akoHa', 6omee 50
IOI3aKOHHBIX aKTOB (efiepaIbHOTO YPOBHsA, OKOJIO
50 pernoHanbHBIX 3aKOHOB, pPeIrZlaMEHTUPYIOLUX
['YI1%. Kasamoch 6bI, CTOIMb BIEYATIAIOINI 00Db-
€M poccuiickoro 3akoHogarenbctsa o I'III gomken
06ecIeunTh 1 ero KaueCTBEHHbIE XapaKTEePUCTUKI.
OnHako cofiep>KaHMe POCCUIICKOTO 3aKOHOJATe/b-
ctBa o I'YIl mogsepraeTcs KpUTUKE M CO CTOPOHBI
HayYHOTO 1 9KCIIEPTHOTO COOOIIIECTBa, M CO CTOPO-
HbI IIpaBoNpyuMeHuTeneil. K 4nuciay ero oCHOBHBIX
HEJIOCTaTKOB 1 IPOOETIOB peryIMpoBaHMsA OTHO-
CAT OTPAaHNYEHHOCTD obbekTHOrOo cocrasa [YII,
IIPAaBOBYI0 HEOIIpe/le/IEeHHOCTb B OTHOLIGHUH JC-
TOYHMKOB (PMHAHCHPOBAHNS, HENPOPAaOOTAaHHOCTD
ycnosuii cormamenuit o I'Il, HegocTaro4HOCTDH
rapaHTUIl ¥ MeXaHU3MOB 3alIUTHI IIPAB U MHTEpe-
COB y4acTHMKOB npoekTos ['II [Maslova 2015;
lBanos, Tkauenko 2018; Iloxmu 2018]. Ilytu xe
COBEpLIEHCTBOBAHMA 3aKOHOJATENbCTBA MUINYT B
MeX/JYHApOJHOI U 3apyOeKHOI NpaKTUKe IpaBo-
Boro perymuposanusa ['1I1. Beccnopro, npouecc co-
BEPIIEHCTBOBAHMA POCCUIICKOI IIPABOBOII OCHOBBI
['Y]I1, n npoBOAMMBIIL, ¥ TPEACTOALINI, He NOJDKEH

T Cm.: ®epepanbHbii 3akoH oT 13 miona 2015 r. N 224-03 «O rocyfapcTBEHHO-YaCTHOM NMapTHEPCTBE, MyHULMMNanbHO-

YyacTHoM napTHepcTBe B Poccuickont Depepauy v BHECEHUN N3MEHEHWI B OTAESbHbIE 3aKOHOAATENbHblE akTbl POoccuinckomn
Oepepaunn» (ganee - OepepanbHblii 3akoH o MYM). - CobpaHue 3akoHoOamenscmaa P®. 2015. N2 29 (u. ). Ct. 4350;
DepepanbHblii 3akoH oT 21 mionA 2005 1. N2 115-03 «O KOHLECCUOHHBIX cornatueHunsx». — Cobparue 3akoHodamenscmaa PQ.
2005. N2 30 (u. 1I). Ct. 3126.

2 B cTaTbe noHaATUe MY oxBaTbIBAET TakXKe MyHULMNANbHO-YacTHOE NapTHEPCTBO, HO HEe UHble GOPMbI B3aVIMOAENCTBUA
rocyfapcTBa 1 YacTHOro cekTopa (npvBaTv3aums, COrnalleHnsa o pa3gesie NPoayKumm, ocobble SKOHOMUYECKNE 30HbI),
KOTOpble XOTA 1 paccmaTpuBatoTca B Kayectse MUl Ha akageMnyeckom YpoBHe, HO 3aKOoHOAATeIbHO MUCKIOYeHbI 13 Gopm
ryr.
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IIPOXOJMUTh BHE PACCMOTPEHNUA 1 y4eTa COBpEMEH-
HBIX MEXIYHAPOIHBIX ¥ 3apYOeXKHBIX TeH[IeHLIUIT
IIPaBOBOTO PeryIMpoBaHus B JaHHOI cdepe. Bme-
CTe C TeM MPEeACTaB/IACTCA, YTO IPY UX MACHTUPHU-
KAy U MIPYIMEHEHUM JO/DKHBI ObITh IIPUHATHI BO
BHUMaHUe (aKTOPbl, KOTOPbIMU JleTePMUHMPOBAH
MeXaHMu3M IpaBoBoro perynuposanua ['YII B pas-
HBIX TOCY[JAPCTBAX, PABHO KaK U YPOBEHb COOTBET-
CTBU 3apyOesKHOTro 3aKoHoxaTenbcTBa o I'UI], pac-
CMaTpMBAEMOr0 B KadecTBe IIPAaBOBOTO OpMEHTHPa
i COBEpLIEHCTBOBAHMA POCCUIICKOTO 3aKOHOA-
tenbcTBa 0 I, MeXXgyHapogHbIM IIpaBUIaM B OT-
nomenun I'YI1. Yto kacaetcs mocmegHnx, To MeX-
ILYHApOJHbII IOTOBOP, PErYIMPYOINIA OTHOLIEHN
B cepe T'UIl, B HacTosilee BpeMs OTCYTCTBYeT.
CoBpeMenHas MexayHapopHasa ocHosa 11l mpep-
CTaB/IeHa COBOKYIIHOCTBIO Mofenell ¥ 00pasios
npasosoro perynmuposanus ', a Takxe TUIIOBBIX
IPaBUI TIOBEfIeHNA TOCYAAPCTB 1 MHBIX CYO'HEKTOB
B cdepe passutus [l u peanusaunu saddexTns-
HbIX IpoekToB Y11, KoTopble cofep>KaThCA B pelle-
HYAX U MHBIX aKTaX MEXYHapOJHBIX OpraHM3aLuil
Y PerMOHA/IbHBIX VHTEIPAIMIOHHBIX 00pa3oBaHUIL.
OCHOBHBIMM Cpefiu HUX ABJIAITCA MozenpHbI 3a-
koH CHI' «O my6mmyHO-4acTHOM IapTHEPCTBe»’;
PyxosozcTBo u Tunosble 3akoHO#aTeIbHbIE I107IO-
xenusa IOHCUTPAJL nnsa 3akoHOAaTeNnbHBIX Opra-
HOB I10 IIPOeKTaM B 00/1acTi MHGPACTPYKTYPHI, pu-
HAHCHPYeMBbIM U3 YaCTHBIX MCTOYHMKOB'; 3e/eHas
kuyra o ['YI1 n mpaBe EC 0 ny6/mM4HBIX KOHTPaKTax
U KoHueccusx’; upextusa ot 26 despans 2014 .
2014/23/EU Epomneiickoro napnamenTa n Cobera
0 3aK/TIOYEHUM KOHIIeCCMOHHBIX JIOroBOpOB®; Py-

koBoacTBo DCKATO no I'YII 2017 r7; CraHpmapThl
ESK OOH mno I'IT® n mp.

2. Mexxpynapopgnblie Tpenpbl: I'I1I kak cpepcrBo
pocrinkenns Ieneit ycroiiYnBoro paspuTus u
I'YII na 61aro nropeit

OpHuM u3 6e3yCIOBHBIX TPEHIOB PETyINpOBa-
Hua Y1l Ha MeXOyHapogHOM YpOBHE ABJIAETCA
IpU3HAHNE €T0 B KauyecTBe CPEeJCTBA JJOCTVKEHM:
Ileneit B 06/1acTy yCTOITYMBOrO pasBuTHs (Hamee —
LIYP) (Pesomtorust A OOH or 21 oxtsa6ps 2015 1.
A/RES/70/1°). VIMEHHO 5TOT aCIeKT peryInpoBaHys
['YII HaxopmTcs B poKyce pesosmronnit [eHepanbHO
Accamb6ret OOH 1 JOKyMeHTOB perroHaIbHBIX KO-
muccnit IxkoHommueckoro u Cormmanbaoro CoBera
OOH: E9K, 9KA u 9CKATO. B IIpaktuyeckoMm py-
KoBojicTBe «JocyapcTBeHHO-YaCTHOE IAPTHEPCTBO
ms goctvokenus LIYP B Asuarcko-TuxookeaHCKoM
pernoHe» copMyIMpOBaHbl MEXAYHAPOJHBIE pe-
KOMEH/Iall1!, IPU3bIBaIOILyie IETUTYMHO 3aKPEeNNTh
B3anMocBs3b [UIT u LIYP: «IJYP moryT 6bITh yKa3a-
HBI B Ka4eCTBE OJIHOM 13 HEMOCPELCTBEHHBIX LieJIel
ms npoektoB ['YIl», a «KOHKpeTHbIe TpebOBaHNSA,
kacarommecs LIYP, nopnexar BKIOYEHNIO B IIpoLie-
Iypbl MOATOTOBKM 1 oTOOpa mpoekTos ['UII myTem
yCTaHOB/IEHVs KpuTepreB oT6opa mpoekros [YII,
IIapaMeTpOB IPUHATHA PellleHNil, COfep>KaHNA TeX-
HMKO-9KOHOMMYECKUX O0OOCHOBAHMUII, KOHKYPCHOI
HOKyMeHTauuu 1 T.4.». OHU TaKoKe Halle/leHbl Ha TO,
4TOOBI PO/Ib IPMB/IEKAEMOTO IOCYAAPCTBAMM YacT-
HOT'O CEKTOpa 3aK/IF04a/ach He TONbKO B IIPeoCTaB-
NeHVu GUHAHCOBBIX PECYPCOB, HO ¥ B COZlCICTBUM

3 MogpgenbHbin 3akoH CHIN «O ny6nnyHo-yacTHOM napTHepcTtBe». MpuHAT B I. CaHKT-MNeTepbypre 28 HoAbGpsa 2014 T.
MoctaHoBneHnem 41-9 Ha 41-m nneHapHoMm 3acefaHun MexnapnameHTckol Accambnen rocyfapcTs — yyactHukos CHI. —
WHpopmayuoHHbIl 6ronnemeHs CHIL 2015. N2 62. 4. 1. C. 226.

4 UNCITRAL: Legislative Guide in Privately-Financed Infrastructure Projects. 2001. URL: https://www.uncitral.org/pdf/eng-
lish/texts/procurem/pfip/guide/pfip-e.pdf (accessed date: 12.06.2019); UNCITRAL: Model Legislative Provisions on Privately
Financed Infrastructure Projects. 2004. URL: https://www.uncitral.org/pdf/english/texts/procurem/pfip/model/03-90621_
Ebook.pdf (accessed date: 12.06.2019).

> Green Paper on Public-Private Partnerships and Community Law on Public Contracts and Concessions. 2004. URL: http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2004:0327:FIN:EN:PDF (accessed date: 12.06.2019).

¢ Directive 2014/23/EU of the European Parliament and of the Council on the Award of Concession Contracts. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0023&from=EN (accessed date: 12.06.2019).

7 ESCAP Country Guidance: Public-Private Partnerships for Sustainable Development in Asia and the Pacific. URL: https://
www.unescap.org/resources/country-guidance-public-private-partnerships-sustainable-development-asia-and-pacific (ac-
cessed date: 12.06.2019).

& UNECE Standard on Public-Private Partnerships in Railways. 2018. URL: https://www.unece.org/fileadmin/DAM/ceci/doc-
uments/2018/PPP/WP/ECE_CECI_WP_PPP_2018_06-en.pdf (accessed date: 12.06.2019); UNECE Standard on Public-Private
Partnerships in Renewable Energy. 2018. URL: https://www.unece.org/fileadmin/DAM/ceci/documents/2018/PPP/Forum/
Documents/UNECE_PPP_Renewable_Energy_Draft_v2.1.pdf (accessed date: 12.06.2019); UNECE Standard on Public-Private
Partnerships in Roads. 2018. URL: https://www.unece.org/fileadmin/DAM/ceci/documents/2018/PPP/WP/ECE_CECI_WP_
PPP_2018_08-en.pdf (accessed date: 12.06.2019).

® UNGA Resolution dated October 21, 2015 “Transforming our world: the 2030 Agenda for Sustainable Development”. URL:
https://www.un.org/en/development/desa/population/publications/2030_Agenda_en.pdf (accessed date: 12.06.2019).
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HOBBLIIIEHNI0 KaueCTBa MHPPACTPYKTYPHBIX aKTHU-
BOB I YCIIYT, IIpM OKa3aHMM KOTOPBIX KOMIITAHUH CTa-
BYIM OBl JIFOfiell ¥ IVIAHETY Ha IIepBOe MeCTo.

Eme 60ree copeprkarensro norenuyman [T kax
cpencta goctivkenus IYP, ciocobHoro renepupo-
BaTb He TOJIbKO 9KOHOMMYECKME, HO ¥ COLMANbHO-
3KOJIOTMYECKIE BBITOMIbI /I HACE/IeHV s, PACKPBIT B
Cranpaprax E9SK OOH mo I''II. ®akTudeckn B HUX
npeparaercss HoBblil nopxop «I'UII Ha 6maro sro-
Iei», cormacHo koropomy I BocnipuHuMaeTcs He
TOJIDKO KaK CP€JICTBO, II03BOJIA0IIee IIPUCTYINUTD K
OCYILIECTB/IEHUIO TIPOEKTOB, HO 1 KaK MHCTPYMEHT,
HanpuMep, obecriedeHns XIU3HECTONKOCTU UHpa-
CTPYKTYPBbI, CMATY€HUA PUCKOB U a[lATALIUN K U3-
MEHEHNIO K/IMMara, cokpaierns Boibpocos CO” u
0CBOeHUsI OoJiee YCTOMYMBBIX MOJieNeil IPOU3BOJ-
CTBa M IIOTPeO/IeH s, a TAKXKe 0/1aroNony s 4eioBe-
Ka ITyTeM PaclIMpeHNs JOCTYyIa K 6a30BBIM yCIyraM
U OCYLIeCTB/IEHNA COLMAIbHON ITOBECTKY AEICTBUIA
Ha HAILJOHATbHOM U MeXJyHapoflHOM ypoBHe. VI
XOTs (PMHAHCOBO-9KOHOMMYECKYIE aCTeKThl addex-
tuBHOCTM Y1 He yTpaumBaroT cBOero 3HaueHus,
YZIOBNIETBOPEHME 3KOHOMMYECKMX MHTEpPECOB TO-
CY[ApCTB YpaBHOBEIUMBAETCS C YHOBIETBOPEHNEM
001IeCTBEHHBIX IOTPeOHOCTel Hace/leHNs, MOpoit
laKe C 3MeHeHMeM OalaHca B [0/Ib3y O0LIeCTBeH-
HBIX MIHTepecoB. I pyrumu cioBamMu, COINacHo Impef-
naraemMomy noaxony npoekts! ['UI1 Ha 6yaro ropei
B IOIIOJIHEHME K TPaJUMOHHBIM pesynbraram Y11
HpU3BaHbl 00ecreynTh peanbHble TpaHcdopma-
LYIOHHBIE TIePEMEHBI ¥ IPUHOCUTD I10/Ib3Y JIONAM,
croco6cTBys TeM caMbIM foctipkeruio LIYP. Ilpu-
HATble A1 3Toro Crangaptsl ESK OOH no I''II B
OTHOILEHVM aBTOJIOPOT, XKeJIe3HBIX JJOPOT U UCTOY-
HJKOB BO30OHOB/IA€MOT SHEPIUM COIEP>KAT MOJIEII
¥l IIpaBu/Ia TIOBEJIeHN B 4acTU Hambosee mpueme-
MBIX [JIsI COOTBETCTBYIoIero cekropa ¢opm I'II
M OTBEYAIIIMX MM IIATEKHBIX MEXaHU3MOB, IIO-
JIe3HBIX I BHEJPEHNUA MHHOBALVOHHBIX TEXHOJIO-
TUil B CEKTOPE; MONIOKUTENbHBIX ¥ OTPUILIATETbHBIX
cropoH I'YII B cOOTBETCTBYIOIEM CEKTOPE; 3ALNTDI
0011eCTBEHHBIX IHTEPECOB IIPY IIPUBJICYEHNI YaCT-

HOro OM3Heca; mapaMeTpoB ¥ IIPM3HAKOB IIPOEKTOB
['YI1, ocyecTB/IsIeMBIX Ha O71aT0 JIIOfieit; IPOLefyp-
HBIX BOIIPOCOB IIOATOTOBKM U Peanyusaliuy IIpoeK-
toB ['YI] 1 - camoe I1aBHOE — IIPaBOBBIX OPUEHTH-
POB U TUIIOBBIX o0XeHui1 B oTHowmenuy 911 Bo
B3anMocBaA3u ¢ LIYP. Kak cnegyer 13 TekcTa camux
Cranpapros ESK OOH mno I'Il, onn aBnsAoTcA
peKOMeH/lallMell i/ IIPaBUTENbCTB, paccMaTpuBa-
IOLIMX BO3MOXXHOCTb CO3/IaHMA M IIPAKTUYECKOTO
ocymectsnenuss ['UI1 Ha 6maro mopmeit [ [ocTu-
xenus LIYP. 3apy6exxHas HayyHas JOKTPMHA BeChb-
Ma II0/I0KMTENbHO U IEePCIEeKTUBHO OLIEHUBAET CO-
LuanbHbIl BekTop passuruA [I1, B ToM 4uce Kak
cpenctBo poctivkenns LIYP [Agarchand, Laishram
2017; Cadwell, Roehrich, George 2017; Berrone et al.
2019]. B orevecTBeHHOII HayKe TAKOJ aCleKT MpU-
meHenusa [YII aBndgerca mamousydyeHHbIM. Hu B
poccuiickoM 3akonopatenbcrse o Y11, Hu B Hanu-
OHAJIbHBIX IIe/IAX U CTPATETMYEeCKNX 3ajladax pasBu-
A", HU B Harmpoektax Poccuy pekoMeHfyeMblit
MeX/TYHaPOJHBbIil TTOIXO, IT0KA TO>Ke He HalleJl OT-
paxenu:. TeM BpeMeHeM psfi CTpaH y»Ke BOIUIOT/IN
€ro, yCTAaHOBMB 3aKOHOJATe/IbHO B3aMOCBA3b MeX-
py ['YIT u IIYP 1160 HalyoHa/IbHBIMM Lie/IAMY pas-
BuTHA (CM., Hampumep, «CTpaTernio yCTOYNBOro
passurus JlatBuu o 2030 ropa»'!, «HanmoHanpHy0
crpaternio pocra Ipennn»'?, 3akoH YraHfsl o rocy-
JlApCTBEHHO-4aCTHOM IIapTHepcTBe), /m160 BemyT
aKTUBHYIO pabOTY B 9TOM HalpaBieHnn'.

3. HanmonanbHoe 3akoHOmaTenbCcTBO 0 I'YIl 11
MexxpyHapogHble crangaprbl I'UII: onenka
yposHs: coorBeTcTBusA EBPP 11 Bcemupnoro
6anka

IIpenBapsas paccMOTpeHMe HAPYIMX MeXJyHa-
POIHBIX M 3apyOeXHBIX TEHJEHIVII IPaBOBOTO
perymuposanua I'YIl, npepcraBnserca Lenecoo-
Opa3HBIM 00PATUTHCS K pe3y/IbTaTaM IPOBeieHHbIX
EBpormeiickuM 0aHKOM PeKOHCTPYKLMY ¥ Pa3BU-
s (ganee — EBPP) u BcemmpHbIM 6aHKOM OILI€HOK
YPOBHSA COOTBETCTBYA HALMOHAIbHbBIX aKTOB 0 111

1% Ykas3 Mpe3ugeHta PO ot 7 mas 2018 1. N2 204 «O HaLMOHanbHbIX LENsX 1 CTpaTernyeckrx 3afjadax passutusa Poccuinckon
Oepepaunu Ha neproa fo 2024 rofa». — CobpaHue 3akoHo0amesnscmeaa PO. 2018. N2 20. Cr. 2817.
" Sustainable Development Strategy of Latvia until 2030. URL: https://www.pkc.gov.lv/sites/default/files/inline-files/

LIAS_2030_en_1.pdf (accessed date: 12.06.2019).

12 Greece: A Growth Strategy for the Future. URL: http://www.mindev.gov.gr/greece-a-growth-strategy-for-the-future/ (ac-

cessed date: 12.06.2019).

'3 Public-Private Partnership Act of the Republic of Uganda enacted on August 5, 2015. URL: https://ppp.worldbank.org/
public-private-partnership/library/public-private-partnership-act-uganda (accessed date: 12.06.2019).

% UNECE: Putting the Guiding Principles on People-first Public-Private Partnerships into practice. Note by the secretariat
dated January 22, 2019. URL: https://www.unece.org/fileadmin/DAM/ceci/ppp/Standards/ECE_CECI_2019_07-en.pdf (ac-

cessed date: 12.06.2019).
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MeX/IYHapOJHBIM, IOCKO/NbKY COITIACHO IO3UIUAM
3TUX MEX/[YHaApOJHBIX OPraHU3aLuil, «OHM MOTYT
CY)XUTb IONE3HBIM WHCTPYMEHTOM [JI COBep-
LIEHCTBOBAHMUA 3aKOHopmarenbcTBa o [YII»™ ¢, B
paMKax nposefeHnsa oueHku EBPP nanyonanbHOe
3aKOHOJATENIbCTBO 32 CTpaH PAHXXMPOBAJIOCH IIO
YeThIpeM YPOBHAM: OY€Hb BLICOKOMY, BBICOKOMY,
yMepeHHOMY 1 HU3KOMY. [IoHATHO, 4TO A4 Lenen
HACTOAIIeN CTaTby MHTEpeC MPefiCTAB/IAI0T TONbKO
IBa TepBbIX. TaK, OYeHb BBICOKUII YPOBEHb COOT-
BeTCTBUSA HpucyxpeH 3akoHam o [YIl Cepbun n
MoHnromnuu, a BBICOKUIT — 3aKoHOfaTenbcTBy o 11
Iperun, Kocoso, /larsun, bonrapun, Erunra, JInt-
BbI, Anbanuu, Pympinun, Yeproropun, CnoseHnn,
Xopsatuu, Mapokko, VMoppanun, Tynnca, Kasax-
crana, Makegonunu, Monpmospl, Poccun, Ykpaunsr,
Benapycn. Oco60 nogyepkHeM, 4TO Jydliye MOJe-
MU TPAaBOBOTO PeryIMPOBaHUSA MPOOIEMHBIX /s
POCCUIICKOTO 3aKOHOJIATe/IbCTBA YCIOBMIT KOHTPAK-
toB I'YII sakpennenpl B mpaBonopspkax Ipenumn,
Mouromnu, Cepbun, a 06pasubl Mep obecriedeHns
n nopgepxxku Y11 — B 3akoHOpaTenbcTBe bemapy-
cu, Monromu, Cepbun. Uto kacaercsi pesyibra-
TOB OLlEHKM BcemupHoro 6anka, reorpaduueckui
OXBaT KOTOPOJl 3HauuTenbHO Impe (82 rocymap-
CTBA), TO BBICOKOMY YPOBHIO COOTBETCTBIS MEX/Y-
HapopHbIM akTaM o I'1II oTBeyaroT HalMOHANbHbIE
npasosble 0cHOBbI ['UII Takux crpaH, Kak Bemuko-
Opuranus, Gummnnunel, JIntsa, FOAP, ABctpanns,
IOxnas Kopes, Mekcuxka, Ynmu, Konymbus, Vra-
nus, bpaswmmsa, CIIA. YmepeHHOro ypoBHsA COOT-
BETCTBUA [OCTUIVIO 3aKOHOMNATENbCTBO AjOaHumu,
Kocra-Puxku, Kuras, Ypyrsas, Tansanmm, Bpert-
HaMa, bomrapum, Kanapel, fAmaitkm, pu-Jlanku,
Tonpypaca, Hwurepun, VHponesun, Maspuknus,
Mapoxkko, Poccun, Yxpannbsl, Ilepy, bocaun u Iep-
meroByuHbl, Mouromuu, Tamknuknucrana, VIHgun,
O®pannyn, Keipreiscrana, Mosam6uka, banrma-
Jel, KOT-;[’I/IByap, Jomunykanbl, Yranjsl, Voppa-
Huy, Kasaxcrana, 3am6um, Ilopryramum, Tyunuca,
Aprentunsl, Ernnra. CormacHo oneHke Bcemup-
Horo OaHka, Hambornee 9¢ddeKTUBHBIE MOZIE/N
[IPAaBOBOTO PETyIMPOBaHUA YCIOBUIT M YIIpaBe-
HuA KoHTpakrammu [YIl sakpemiennl B Hanmo-
Ha/JIbHOM 3aKOHofiaTenbcTBe bpasmmmum, Mekcukn,
OUINIIINH.

4. Mopenu npaBosoro perynuposanusa I'II1
B HallOHA/IbHOM 3aKOHOJATE/TbCTBE:
CPaBHUTEbHO-NPABOBOI AaHATN3

Crout OTMETHUTD, YTO MU3y4YeHME 3aKOHOJATE/Ib-
crBa o ['YIl 3apybexHBIX CTpaH, B TOM YKCIe 1
BbIIIENEePeYNC/IEHHbIX, OCYILIEeCTB/IAIOCh ¥ paHee
[Cazonos 2012; ITononpomnyno 2015; The PPP Law
Review 2017]. OpHako 3Ha4YMTeNbHAS YaCTh Hayy-
HBIX PabOT OCHOBAaHA Ha €ro aHa/IM3e VI CPABHEHUN
IpeVMYIIeCTBEHHO Yepes3 IPYU3MY Ha/IM4Ms U OT-
CyTCTBUA crenmanabHoro 3akoHa o ['YII [TopopHo-
Ba, Poxxenos, Ilemxosa 2016:30; IOpom 2017:231;
CazonoB 2012:63]. JlymaeTcs, 4TO TaKO} IIOAXOZ
JlaeT pefiCTaB/IeHe TO/IbKO O BHEIIHVX, B OO/IbIIIel
cTereHy (pOpMaJIbHBIX, TapaMeTpax 3aKOHOJATeNIb-
crBa 0 ['UII pasHbIX cTpaH 1 He OOBACHAET IPUYNH
BapUATMBHOTO Pa3HOOOPA3NSA COEPXKALINXCSA B HUX
MOJIOKEeHMIL. BMecTe ¢ TeM, ysCHeHMe 3TOro BOIpPO-
ca mpepcraBiseTca KpaliHe BakHbIM. [loucku ot-
BeTa IPUBOJAT y4EeHbIX K MHEHUIO O TOM, YTO 3TO
MOXeT OBITb BBI3BAHO OCOOEHHOCTSAMM PasBUTHSA
HALlMOHAJIbHBIX IIPABOBBIX CUCTEM, IIPMHAJIEXK-
HOCTBIO K IIPAaBOBBIM CEMbSAM, 0COOEHHOCTAMN Ha-
LYIOHA/IbHBIX IPaBONOPAJKOB, 3KOHOMMUYECKUMMU
¢daxropamn, Metofamu BHenpenns ['YIl B nHaimo-
HajbHbIe 3KoHOMUKM [Marsees 2007:78; Pommono-
Ba 2014:228; Kamenkos, Kynnuxkas 2013:108]. IIpo-
JI0/DKasA pa3paboTKy 3TOrO BOIIPOCA ¥ OCHOBBLIBAACH
Ha TEOPEeTUMYECKUX IIOJIOKEHUAX CPABHUTEIbHOIO
IPaBOBEleHNA U MeXYHapogHOro npasa [Mamu-
HoBCKMI1 2017:56; Eropos 2017:21], a Takxe Ha pe-
3y/IbTaTaX IPOBEJIEHHOTO CPABHUTE/IbHOIO aHa/IN3a
coflep>kaHus HalyMoHaNbHbIX ocHOB ['YII 6omee 80
crpaH [Macnosa 2019:127-137], MO>XHO NpMiATH K
3aKJIIOYEHMIO, 4TO (PAaKTOpaMy, KOTOPBIMU JeTep-
MMHUPOBAH MeXaHU3M IIPABOBOIO PETyIMPOBAHMAA
['9Il Ha HaUMOHAJIPHOM YPOBHE, ABIAKTCA: TUIL
IPaBOBOJi CUCTEMBI TOCY[APCTBa, €r0 4lI€HCTBO B
MEXIYHapOJHO! J PErroHaNbHOV OpraHu3aLuu,
€ro YPOBEHb 9KOHOMMYECKOTO PA3BUTHA 1 CTEIeHb
y4acTus B PEeTyIMpPOBaHUM 3KOHOMUKU U YaCTHO-
IPaBOBBIX OTHOLIeHMIL. JIumutupys sapybexHoe
3akoHogarenbcTBo 0 '9II ¢ yuyeToMm ofHOTO U3 3THX
(bakTOpOB, IpefIaraeMblii OAXON BKYIIE C ITOKa3a-
tessiMu otjeHoK EBPP u Bcemuproro 6anka cospaer

> EBRR Transition Report 2017-18: Legal frameworks governing public-private partnerships: insights and recommenda-
tions. URL: http://2017 tr-ebrd.com/infrastructure-and-growth/ (accessed date: 12.06.2019).

. WB Benchmarking PPP Procurement: Assessing Government Capability to Prepare, Procure and Manage PPPs. URL: htt-
ps://ppp.worldbank.org/public-private partnership/sites/ppp.worldbank.org/files/documents/Benchmarking_PPPs_2017_

ENpdf.pdf (accessed date: 12.06.2019).
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ycnoBus s 60mee 000CHOBAHHOTO M TIPOJYKTUB-
HOTO BBIOOpa MOJIe/eil IPaBOBOIO PerylINpOBaHsA
['YIl B mensax COBEPLIEHCTBOBAHMA POCCUIICKOTO
3akoHoparenbcTsa 0 [YI1 B oTHOIIEHNY BBIIIE000-
3HAYEHHBIX €r0 HeJIOCTATKOB 1 IIPO0OE/IOB IIPaBOBO-
TO PeryIMpOBaHMA.

ltak, XO0TA B POCCUIICKOM 3aKOHOJIaTEIbCTBE
00bekTHBIIT cocTaB U] 11 KOHILIECCMOHHBIX COTIa-
IIEHNIT OIpefie/ieH HOCTaTOYHO OOIIMPHO M OXBa-
ThIBaeT BCE OCHOBHbIE CEKTOPBI MHPPACTPYKTYPHI 1
5KOHOMYVIKH, CHOPMY/IMPOBAH OH MCYEPIIbIBAIOLIMM
06pa3om, 4TO He JJONyCKaeT 3aK/II0YeHe COIVIalle-
Huit o 'Y 1 KOHIIeCCMOHHBIX COIJIAIlIEHUII B OTHO-
IIeHNY 0OBEKTOB, He BK/IIOYEHHBIX B COOTBETCTBY-
tfomue nepeyrn’’. [Tpu sToM nepedeHb BO3MOXKHBIX
06bextoB Y11 He TONBKO ABISAETCA 3aKPbITBIM, HO
U 3HAYUTE/IbHO COKpallleH 110 cpaBHeHMio ¢ Pefe-
pabHBIM 3aKOHOM «O KOHIIECCMOHHBIX COIVIallle-
HusAx» [Kummukapos 2016:115]. Ha mpakrtuxe ato
3aTpyjHAeT CTpyKTypupoBaHue npoekros I'YII B
OTHOIIeHNN 00beKTOB, BocTpeboBanubIx st [UI],
HO IIPsAMO He IIOMMEHOBAHHBIX B 3aKOHOJ[ATEIbHOM
nepeyHe, a I10JYac ¥ BOBCE UCK/IIYAeT TAKYI BO3-
MOXKHOCTb. MeX/yHapoHble TEHJEHIMM Pperyiu-
posanya ['Il cocroAT B NPMHLMUINANBHO MHOM
HOAXOfie, PEKOMEH/IYIOLleM YCTaHOBJIEHVE OODeK-
t0B 1 chep I'II HencuepnpiBaroumM 06pazom (CT.
13 MopgenbHoro 3akoHa CHI' «O my6nmuHo-4acT-
HOM mapTHepcTBe»'®; 1. 4 3enenoit kuuru o 11 un
npase EC 0 my0/M4HBIX KOHTPAKTaX 11 KOHL[ECCHUX).
TocypapcrBaM, KOTOpble CTPEMATCA TeM He MeHee
YCTaHOBUTD JMCYEPIIBIBAIOLINIT TIepedeHb 00'beKTOB
n cextopos ['1Il, pekoMeHyeTCA 3aKpennTh MeXa-
HJ3MBI, TI03BOJIAIOIINE TlepeCMaTpUBaTh MOJOOHbIE
HepeyHM 110 Mepe HeoOXOAMMOCTH, /160 BKITIOYATh

3TU IIEPEYHN B IIO[I3aKOHHbIE AKTbI, KOTOPbIe MOTYT
OBITD OIepaTHBHO u3MeHeHb! (TuoBoe nonoxxeHne
4 IOHCUTPAJT®). MexnyHapopHble TeHEHIIUN
IIPAaBOBOTO PETyIMPOBaHMA 3TUX OTHOIUEHNII Halll-
JIM OTpakeHue B 3aKoHogarenbcTse o ['YIT MHOrMX
crpaH (ct. 11 3akona Cepbun o '1II u KoHLeccu-
ax?; cr. 10 3akoHa Monronuu o KoHueccnax®; cr. 5
3akona bemapycu o I'1I1*?). A B psifie cyyaeB rocy-
lapcTBa BOOOIIE HE YCTAHAB/IMBAIOT IIEPEYHY BO3-
MOXHBIX 00beKTOB 1 cep I'UI], ykaspiBast mumib
Ha Te 13 HMX, B OTHOLIEHM) KOTOPBIX IPMMEHEHMe
['YIl sampemieno. Tak, Hanpumep, B Pecmy6nuke
Kasaxcran ['11I ocymecTBseTcsa BO BCeX OTPACTIAX
(cepax) 9KOHOMUKM, U TPV ITOM He MOTYT OBITh
nepenanbl s peammsanyu [YIT o6bexTsI, Hepe-
4eHb KOTOPBIX OINpele/AeTCsA Npe3uieHToM (CT. 6
3akona Pecniy6nmukn Kasaxcran o I'I1%). Cxoxwit
MeXaHM3M IPeycCMOTPEH B 3aKOHOflaTeNnbCTBe Ipe-
UM, Ifie He JOIyCKaeTcs peanyu3alyus IPOeKTOB
['YII B chepax mnu BuAax fesATeNbHOCTY, KOTOpPbIE
ABJIAIOTCA NMPAMON Y VICK/IIOYUTENbHOI IIPeporaTu-
BOJl TOCYapCTBa B COOTBETCTBUY C IIOJIOKEHUAMU
Koncturynun Ipedeckoit Peciybnuky, Takmx Kak
HallMOHa/IbHasA 00OpOHA, MONMMIeNiCKasd [eATeNb-
HOCTb, IIPAaBOCY/ME U VCIIOJTHEHVe CYAeOHBIX CaHK-
it (cT. 2 3akona [permu o TUITH).

Yro KacaeTcs UCMOUHUKOS PUHAHCUPOBAHUS
u eo3epama uneecmuuuii 6 npoexkmax I'dll, o,
KaK y»XXe YKasbIBajoCb, B POCCUIICKOM 3aKOHOJa-
TE/IbCTBE 3TV OTHOIUEHNA YPeryaMpoBaHbl KpaliHe
ckypHo. IIpenycMarpuBaeTcs nuiib BO3MOXKHOCTD
OrokeTHOTO (UHAHCHpOBaHMA Oe3 yKasaHMs Ile-
neit, GOpM, YCIIOBMIT M Pa3MepOB OIO/PKETHBIX BBI-
wiat. B @egepanbHoM 3akoHe «O KOHIIECCHOHHBIX
COITIALIEHMAX» YKa3aHa JIMIIb «IIaTa KOHIeleHTa,
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7 Cm.: KommeHTapuii kK OefepanbHoMy 3akoHy «O rocygapcTBeHHO-YacTHOM MapTHEPCTBE, MyHULMMNAnbHO-YacTHOM
naptHepctBe B Poccuiickon ®efepauun 1 BHECEHUM WM3MEHEHWUA B OTAeNbHble 3aKoHoAaTeslbHble akTbl Poccuiickon
GOepepaummn» (HayuyHo-NpaKTMYeCKuin, noctatelHbin). MNoa pea. B.®. MonoHgonyno, B.B. Kunuxukaposa. M.: MHdoTtponuk
Megua. 2016; KommeHTtapuii k QepepanbHomy 3akoHy oT 21.07.2005 N2 115-03 «O KOHLECCMOHHbIX COrnalleHuax»
(noctaterHbin). OTB. pea. H.A. HoBumkoBa. — CnpasoyHas npasosas cucmema «KoHcynemaHml1ioc.

'8 MogenbHbIli 3akoH CHI" o ny6nnyHo-yactHom naptHepcTae. C. 226.

' UNCITRAL Model Legislative Provisions on Privately Financed Infrastructure Projects. URL: https://www.uncitral.org/pdf/
english/texts/procurem/pfip/model/03-90621_Ebook.pdf (accessed date: 10.06.2019).

20 3akoH «O jaBHO-MpPUBATHOM MAPTHEPCTBY 1 KoHUecnjamar. URL: https://www.paragraf.rs/propisi/zakon_o_javno_privat-
nom_partnerstvu_i_koncesijama.html (accessed date: 10.06.2019).

21 Law of Mongolia dated January 28, 2010 “On Concessions”. URL: http://www.crc.gov.mn/en/k/2lu/1q (accessed date:
10.06.2019).

22 3akoH Pecny6nuku Bbenapycb ot 30 pgekabps 2015 r. N 345-3 «O rocyaapcCTBeHHO-YaCTHOM MapTHEPCTBE». —
HayuoHansHelli npagosoli uHmepHem-nopman Pecny6nuku benapyce. Joctyn: http://www.pravo.by/upload/docs/op/
H11500345_1451595600.pdf (zata obpaiieHns: 10.06.2019).

23 3akoH Pecnybnuku KasaxctaH oT 31 oktabpsa 2015 r. N° 379-V 3PK «O rocynapCTBEHHO-YaCTHOM MapTHEPCTBE». —
KazaxcmaHckas npaeda. 2015. N2 217 (28093).

24 Law No. 3389/2005 of the Hellenic Republic “Partnerships between the public and private sectors”. URL: http://www.sdit.
mnec.gr/sites/default/files/legislation/Law_-_PPP_3389-_English_final.pdf (accessed date: 12.06.2019).
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HO OHA pernaMeHTUPOBaHa HACTONIbKO HEOJHO3HAY-
HO, 4TO IIPMMEHEHME IIPABOBbIX HOPM 1 IPaBUJI B
OTHOILIEHNY Hee Ha IPAKTUKe HOPOAWIO CyAeOHbIe
CIIOpBI O IIPABOMEPHOCTY BO3MEIeHNs KOHIIeCCHO-
Hepy ero 3aTpar B monHoM (100%-HoM) o6beme 3a
CYeT CpefcTB OO/pKeTa KOHI|EleHTa U 0 HeoOXOu-
MOCTH IepeKBann(UKALNU STUX OTHOLIEHWIT U UX
PEeryIMpoBaHys 3aKOHOZIaTeNIbCTBOM O KOHTPAKT-
HOJ1 cucTeMe. OTO efjBa He IIPUBENIO K PaJi¥KaTbHbIM
nocneactBusaM g Y1l B Poccun, moctaBuB mop
COMHEHIE U JIETUTUMHOCTb YXK€ peannsylolmxcs
KOHIIECCHOHHBIX IIPOEKTOB C 3TUM IIATEXXHBIM Me-
XaHU3MOM, U 3aIlyCK HOBBIX NpoeKToB [CepoluTaH
2017; Harpun 2017]. ITpu 9TOM HY>KHO Y4UTBHIBATB,
4TO J/IA YaCTHOTO OV3Heca KpaliHe BaXKHBI IOPYIN-
geckoe 0(OpMIIEHNE 1 3aKpeIUIeHNe B IIpaBe JIern-
TUMHBIX CIIOCOO0B IPVB/IEYEHNS CPELICTB B IIPOEKT
['YII u - 4TO ewje BakHee — OYAYLIMX UCTOYHMKOB
cBoero foxoxa B npoektax 'l [Maryouri 2013].
CoracHo pexoMeHfaLuAM MeX/yHapOJHOIo Ba-
notHoro donza u DCKATO B kauecTBe TAKOBBIX B
HalMIOHA/IbHbIX IpaBoBbIX ocHoBax [YII mpepa-
raeTcs yCTaHAB/IMBATh: BO-IIEPBBIX, COOCTBEHHOE,
3aeMHOe 1 O10KeTHOe (UHAHCUPOBAHME, JOXOHIBI
OT 9KCIUTyaTally ¥ MHbIE OMYCTHMbIE MICTOYHUKY
(bMHAaHCMPOBaHMA, @ BO-BTOPBIX, IUIATEXXM T10/Ib30-
BaTeJiell, IPaBUTE/IbCTBEHHbIE I/IaTeXY, KallMTalb-
Hble TPAHTBI IPaBUTENbCTBA™; TPAHThI U CyOCHANM
U MHBIE IJIAaTeXHble MexXaHu3MbI?®. HanumonanpHble
TPEH[bl PeIJIaMEHTALMM 3TUX OTHOIIEHNII BOCIIPO-
U3BOJAT MeXJyHapofiHble. B 3akoHoparenbcTBe
Ipeuunu o I'YIl wmcroyHmkamyu ¢UHAHCHPOBAHMSA
HPM3HAKTCA: COOCTBEHHBII KAaIMTa/l YaCTHOTO T1ap-
THepa; KPeJUTHDII WM 3a€MHBII KallUTaJI, IPefio-
CTaBJIEHHBI/I YaCTHOMY IApTHEpY; TapaHTUM WK
CTpaxoBaHue; [OXOfbl, IOy4yaeMble OT SKCILTya-
taiyn o6bekTa KoHTpakTa o ['YIl. 3pech xe cpa-
3y OrOBOPEHO, YTO IyO/MYHbIe OpTaHbl BIIpaBe
y4acTBOBaTh B (uHaHCMpoBaHMM npoekros YII,
HpefocTaB/iAd QMHAHCOBYIO TOLIEPKKY B JIEHEXK-
HOJl JIM HAaTypaubHON (opMe. YKkasaHHbIE IIpaBa
IPeOCTAB/IAITCA Ha CPOK [eJICTBMA KOHTPAKTa O
['YII u He MOTYT OBITH IIPOJJIEHBI IIOCTIE IIPeKpallie-

HUA €ro JielicTBUA. B 1enrax Bo3BpaTa MHBECTULINIA
¥ TIOJTy4YeHUA NPUOBUINM YaCTHBI IAPTHEP BIIpaBe
B3UMaTh IUIaTy C norpebureneit (cT. 18-19 3akona
Ipenum o 'YI1). B 3akonoparenpctse [Tonbim mpen-
ycMoTpeHo, 4to mpoekTel ['YIl ¢uuancupyorcs
3a CYeT COOCTBEHHBIX CPEICTB YAaCTHOTO NapTHepa
60 IPMBIEYEHHBIX UM CPECTB OT TPETHUX JINLI,
a TaKXKe 3a CYeT Y4acTyA TOCYJApPCTBEHHBIX CTPYK-
Typ. BosHarpakjieH1e 4aCTHOIO IapTHepa ITIABHBIM
06pasoM 3aBUCUT OT (AKTUYECKOTO JCIIONb30Ba-
HYs Wi PaKTU9eCKol JOCTYIHOCTY 00beKTa KOH-
tpakTa ['1Il. BosHarpaxkjieH1e 4acTHOTO MapTHEPa
MOXXeT OBITb YMEHDIIEHO B C/TyYae HEeHa/JIeKAIero
VICTIO/IHEHUS VIV HEVICTIONHEHNUA 00A3aTeIbCTB 110
koHTpakty ['II (ct. 7 3akona ITonpmm o TYIT)Y.
B sakonopatenbcTBe Kaszaxcrana u benmapycn k uc-
TOYyHMKaM (uHaHcupoBauus npoekra [YII orwe-
CeHBI: COOCTBEHHbIE CPEfICTBA YaCTHOTO IapTHEpa;
3aeMHble CDPEJICTBa; CpeCTBa TIOCY/APCTBEHHOIO
OrofpKeTa; MHbIE CPECTBA, He 3allpellleHHble 3aK0-
HopmaTenbcTBOM (cT. 28 3akona bemapycn o I'UIT; cr.
9 3akona Kasaxcrana o I'YII). Vicrounukamu 1o-
JlydeHMs I0XOMI0B COITIACHO 3aKOHOJaTeNnbCTBy Ka-
3axcraHa o I'9II aBnATCA peanusanusa TOBapoOB I
YCIIyT B Iporecce akciuryatanyum oobvekra ['IT; mo-
TydeHne CyOCHANM OT TOCYHapCTBa; KOMIIEHCAIVA
VHBECTULIMOHHBIX 3arpar no npoekry ['Il; kom-
neHcauysA OlepalOHHbIX 3aTpaT 1o npoexty I'Y11;
BO3HArpaXX[ieHNe 3a OCYIIeCTB/IEHUE YIIpaBJIeHM:
o6bexroMm YT, HaxopAUMMCA B TOCYAApCTBEHHO
COOCTBEHHOCTH, @ TAK)XKe apeH/{Has IIaTa 3a II0/Ib-
3oBaHme obobvexktom ['YII; mmara 3a HBOCTYIIHOCTD.
CxoxuM 06pa3oM MCTOYHMKY BO3MEIEHNA 3aTpaT
¥ TIOJTyYeH Vst IpUOBUIM U3/I0XKeHbI B 3akoHe o Y11
Benmapycu. BaKHbIM TpeHIOM B peryIMpOBaHUN
3THX OTHOIIEHWII AB/IAETCA KOHTPOJDb 32 00BEeMOM
BbIflefisieMbIX B IpoekT ['YII 6rofKeTHBIX CPeCTB.
OH peanusyercs IOCPeLCTBOM 3aKOHOJATENbHOIO
YCTAQHOBJIEHUA JIMMUTA, MICYUCIAEMOTO B IIPOLIEHT-
HOM oTHouteHny K BBII 6o crommoctnt mpoekra
['YI1 mmu B pukcrpoBanHOM pasmepe (cT. 21 3akoHa
Pecniy6rmku Kazaxcran o 61omxkere®, 3akon Ilons-
i o TYII).

% International Monetary Fund: Public-Private Partnerships. Prepared by the Fiscal Affairs Department (In consultation
with other departments, the World Bank, and the Inter-American Development Bank). Approved by Teresa Ter-Minassian on
March 12, 2004. URL: https://www.imf.org/external/np/fad/2004/pifp/eng/031204.pdf (accessed date: 12.06. 2019).

26 ESCAP: PPP Policy, Legal and Institutional Frameworks in Asia and the Pacific. 2017. URL: https://www.unescap.org/sites/
default/files/PPP%20Policy%2C%20Legal%20and%20Institutional%20Frameworks%20in%20Asia%20and%20the%20Pa-

cific.pdf (accessed date: 12.06.2019).

¥ Act dated December 19, 2008 “On public-private partnership” URL: https://www.uzp.gov.pl/__data/assets/pdf_
file/0020/21566/Act200n20Public-Private20Partnership.pdf (accessed date: 12.06. 2019).
28 3akoH Pecny6nuku KasaxctaH ot 29 Hosbps 2016 1. N2 25-VI <O pecnybnmkaHckom 6GtomxeTte Ha 2017-2019 rogbi». —

KazaxcmaHckas npaeda. 2018. N2 231 (28860).
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Yenosus konmpaxmos I'1ll - xmoueBble mpa-
BOBbIe MHCTPYMEHTbI peanusanuy npoekros I
Ilepedenb cylecTBEHHBIX M MHBIX YCIOBUIL CO-
rmanteHnit o 'l n KOHIIeCCMOHHBIX COTIALLIEHNI,
YCTaHOBJIEHHBINI B POCCUIICKOM 3aKOHOJATENbCTBE,
[IOCTAaTOYHO MOAPOOHBIN U B IIEJIOM COOTBETCTBY-
eT monokeunaM MopenbHoro 3akona CHI' o ITYII,
HO He JIPYyIMM MEXIYHapOJHBIM PEKOMEHMAIVAM.
Mexzy TeM Ha MEXJYHapOJHOM yYpPOBHE K TaKUM
YCTIOBMAM OTHOCAT IIpeMeT KOHTPAaKTa, Xapak-
Tep U 00DbeM YCIyT, IPefoCTaBIAeMbIX YaCTHBIM
IApTHEPOM; IIOPAMIOK Y YC/IOBUSA IIPENOCTaBIEHM
YCIyT M CTelleHb MCKIIYUTENTbHOCTH IpPaB 4acT-
HOTO TIapTHEpa, €CaM TaKoBas IpefycMaTpuBa-
eTcsl; TpaBa M 00A3aHHOCTM CTOPOH; COfEVICTBUE,
KOTOpOe IyONMYHBI IapTHEP MOXKET IIpefocTa-
BUTb YacCTHOMY IIAPTHEPY B CBA3U C IIOTy4YEHNUEM
JIMLIEH3MIT Y paspelleHnil B TOI Mepe, B KaKoil 3TO
HeOOXOIMMO /ISl OCYLIeCTBIEHNs IIPOEKTa; II00bIe
TpebOBaHNUA, Kacaoluecs 00pasoBaHUsA U MVHU-
MaJIbHOTO KallMTajaa IPOEKTHONM KOMIIAHMMU; CPOK
lefiCTBMA KOHTPAKTa; OCHOBAHMA U YCTIOBMA BO3-
HVMKHOBEHUSA ¥ INIpeKpalljeHNs IpaBa COOCTBEHHO-
ctu Ha o6bekt ['UII u nHOe MMyiiecTBO; HOpPMBI,
pasMep MM METO[MKY OIIpefie/ieHMs IIaTeXXell 110
KOHTPAKTY, OPAJOK MX HOTy4eHNs; CTPaXOBaHUE;
crIoco6bl 0becriedeH s UCIONTHEHNA YaCTHBIM T1ap-
THepOM 00513aTe/IbCTB; YPOBHM OOCTYXXMBaHMA 1
CTaH/]APTHl KauecTBa, NOIeXallne COOMIOfIEHIIO
YaCTHBIM IAPTHEPOM IIPM SKCIUIyaTalluy M YIpaB-
neHny 00beKTOM MHPPACTPYKTYPBI; TapaHTIH; HO-
PAJOK U MOCIENICTBUA U3MEHEHNSA, PACTOPKEHNA U
IpeKpallleHnsl KOHTPAKTa; MPUMEHVMOEe IIPAaBO U
MeXaHN3MbI yperynuposanus copos (Tumnosoe mo-
noxxerue JOHCUTPAJI 28). Bes kakux-1160 3Haun-
MBIX pacXOX[IeHUIi 3T ycnoBusA KOHTpakToB Il
BocnpousseneHbl B 3akone Cep6un o ['II1. Otme-
TUM, 4YTO B HeM IIPeJYCMOTPEH P:AJ, JOIOTHUTEb-
HBIX YCJIOBMII KOHTPAKTa, IOAYEPKMBAIOLINX CIel]-
uduky ['UI1 n kacaroumxcs pacupeseneHns puckos
MEXZy IMyO/IMYHbIM U YaCTHBIM IIapTHEpaMu, 00b-
eMa MCK/IIOYMTEIbHBIX NIPAB YacTHOTO IIAPTHEpa,
a TaKKe JOCTYIIHBIX CPEeJCTB IIPaBOBOJ 3aLINUTHI B
CiTydae HeMCIIONHeHMs 00s13aTenbCTB (CT. 46 3akoHa
Cep6un o I'YII). B xauecTBe MPOrpecCUBHBIX TEH-
fleHLIMII HallMOHAJIbHOTO IIPABOBOIO PETyIMpOBa-
HJA 3TUX OTHOLIEHMI, KOTOPbIE IIO/TyYM/IN BBICOKIE
oneHkn BcemmpHoro 6aHka, Taxke CTOMT yKas3aTb
ycnoBuA 3akoHa Ipennn o I'I1, kacaromyecs 3amm-

ThI OKPY>Kalolell cpefbl M 00beKTOB Ky/IbTYPHOTO
HAaCTIeasA; aHTUKOPPYIIVIOHHBIX Mep U IPOLefyp.
He meHee 3HAauMMBIM ¥ MOTMBMPYIOMIUM [JI
y4yacTusa 4YacTHOro cexropa B npoekrax I'YII ss-
NAeTCs TpaBOBOE PpErylnpoBaHue 2apanmuti u
2ocyoapcmeennoii noodepycku I'YIl, TOCKOIbKY
VX MpefoCTaB/IeHNe, BO-NIEPBBIX, oObecredynBaeT
CHIDKeHMe CTOMMOCTH 3aeMHOTO KaIlMTaja, 03BO-
JA€T YMy4IIUTh COOTHOIIEHME IIeHbl U KadyecTBa;
BO-BTOPBIX, CIY>KUT 3¢ eKTUBHOI cTpaTerneit Mu-
HuMusauum puckos B npoekrax I'YIl; B-Tperbux,
BBICTYIIA€T MHCTPYMEHTOM YCTpaHEHUS (MHAHCO-
BOJI HeCTaOVIBHOCTH, KOTOPAs MOXKET BO3HUKHYTb
B TeUeHMe /TUTEbHOT0 CPOKa peann3aluy IpoeKTa
['9I1. bonpbIMHCTBO TOCYAAPCTB, OCO3HABAA 3HAYM -
MOCTb 3TOTO, YCTAaHABNIMBAIOT IepedyeHb TAaKMUX ra-
panTuit. He ABnseTCA UCKIIOUEHNEM U POCCUIICKOE
3akoHoparenbcTBo 0 [UIl. OpHako B cpaBHeHUN ¢
MexayHapogHbiMu cranfapramMu I'9II n comocra-
BVIMbIM 3apyOeXHBIM 3aKOHOJATebCTBOM TIepEeYHM
TapaHTHil, ycTaHOB/IEHHbIE B CT. 15 PepepanbHoro
3akoHa o [YIl u ct. 18 DenepanbHoro 3akoHa «O
KOHIIECCMOHHBIX COIJIALIEHNUAX», BHIIIANAT BeCbMa
yCeUeHHBIMM U CBOJATCS MPEMMYIeCTBEHHO K ra-
PAaHTHUAM B CBA3M C M3MeHEHJeM 3aKOHOJATe/TbCTBA.
IIpepcTaBiseTcs, 4ToO UX NepedeHb MOKET OBITh J10-
TOTTHeH CTIeYILMMI MepaMy TOCYHapCTBEHHO
HOJEP>KKM U TapaHTUAMIY, TPeyCMOTPEHHBIMHI Ha
MEXIyHaPOJHOM YpOBHe: T'apaHTUell MIHUMAa/lb-
HOTO JIOXOf]a, TIOKPBITEM Ba/MIOTHOTO PMCKA, ITpe-
IOCTaB/IeH/eM HAJIOTOBBIX JIBTOT, 3KCK/IIO3MBHBIX
IpaB U KPeAUTHBIX FAPAaHTHIA, yIACTVIEM B JOTE€BOM
Kamyraje, obecliedeHVeM TapaHTUIl BBIIOTHEHNA
koHTpakra ['UI1*. Kpome Toro, Kk HMM MOXHO j06a-
BUTD CJIe[YIOLJie MEPBI M TAPAHTHUM, 3aKpeIl/IeHHbIe
B 3apy0eXXHOM 3aKOHOJATE/TbCTBE: IOPYYUTETbCTBO
rOCyAapcTBa 0 MHPPACTPYKTYPHBIM OOIUTALIVSM;
rOCyJapCTBEHHBIE TAPAHTUM 110 3aliMaM, TIpUBJIeKa-
€MBbIM J/I1 PUHAHCUPOBAHNA IIPOEKTOB; IIPELOCTAB-
JIeHVie HaTYPHBIX TPAHTOB; TAPAHTUIO IOTPEOIeHNA
TOCYIlapCTBOM OIIpele/IeHHOr0 00beMa TOBapoB
(pabor, ycyr), IpOM3BOAVIMBIX B XOfie Pean3arnn
KOHIlecCMOHHOTO mpoekTa (cT. 14 3akona Pecry-
6muxn KasaxcTan o KOHIjecCusx); pefocTaBeHne
KPeIUTHOTO HOPYYMTENbCTBA; ObecIedeHre Hao-
TOBBIX JIBTOT U OCBOOOXK/IEHNA OT HAJIOTOB; OILIATY
CTPaXOBaHNUSA; TAPAHTUM MMHMMAIbHOTO pasMepa
HpUOBIIN KOHIIECCHOHEPa; 00ecIieueHie MHBIX KOM-
nedcanuii (ct. 30 3akoHa MOHTOMMM 0 KOHIIECCUSAX).

29 ESCAP: PPP Policy, Legal and Institutional Frameworks in Asia and the Pacific. 2017. URL: https://www.unescap.org/sites/
default/files/PPP%20Policy%2C%20Legal%20and%?20Institutional%20Frameworks%20in%20Asia%20and%20the%20Pa-

cific.pdf (accessed date: 12.06. 2019).

Moscow Journal of International Law « 3 - 2019

123



MEXOYHAPOAHOE N HALMOHAJNBHOE MPABO

C.B. MacnoBa

Hakonel, ogyH M3 caMbIX OCTPBIX BOIIPOCOB
CBA3aH C IIPABOBBIM PETyIMPOBAHMEM 3AIIUTDI
VHTEpecoB y4acTHMKOB IpoekToB I'Il, BKmrovasd
MexXaHusmMvl paspewiens cnopos, BO3HUKALINX
u3 npoekros I'YIl. CornacHo ct. 17 QenepanbHoro
3aKOHa «O KOHIIECCMOHHBIX COITIALIEHUAX» CIIOPbI
MEX/y KOHLIe[IeHTOM 1 KOHIIeCCMOHEPOM paspelia-
I0TCA B COOTBETCTBUM C 3aKOHOJATenbcTBOM Poc-
cuiickort Qefepanny B cyaax, apOUTPaXKHBIX Cyax
u Tpeteiickux cymax Poccuitckoit Pepeparun. B Oe-
mepanbHOM 3akoHe o I'III aTu oTHOIIEHNA He ype-
TY/IMPOBAHBI BOBCE. ITO CYIIECTBEHHO PACXOAMUTCA
C MEeXIYHApOIHBIMYU ¥ 3apyOeKHBIMM TpPeHaMMU
IpaBoBOro perynuposanud. OfHUM U3 IPUHLU-
OB TOCYAApCTBEHHOro yupasienns B chepe U],
copmympoBanHbIM OpraHusanyeil SKOHOMUYe-
CKOTO COTPYAHMYECTBA M PA3BUTHA, IIPEyCMOTpe-
HO, 4TO I YperyIMpoBaHUsA PasHOIIACUI MEXIY
yuacTHMKaMu npoekrta [l B HaumoHanbHOM 3a-
KoHoparenbcTBe o I'YII cnemyer ycraHOBUTH 4eT-
Kue, IpefcKasyeMble ¥ TPaHCIAPEHTHbIE IPaBUJIa
yperympoBanus criopos*’. DTOT NPUHIUI KOHKpe-
TU3MPYETCA B aKTaX IPYTUX MEXIYHapOJHBIX Opra-
uusanuit. CormacHo ct. 24 MopgenpHoro 3akoda CHT
«O my6MMYHO-YaCTHOM MTAPTHEPCTBE» CIIOPBI, BbI-
TeKaromye 3 Konrpakra [, MmoryT paspemarbcs
rOCY/lapCTBEHHBIM CYZIOM MM HETOCY[APCTBEHHBIM
apOUTpakeM CTpaHbl MECTOHAXOX[EHMs HyOmnd-
HOTO IIApTHepa, a TAKXKe C IPUMEHEHMEM MHbIX
aIbTePHATVBHBIX CIIOCOOOB pas3pelIeHNns CIopoB C
y4eTOM OIpaHMYeHMIl, IPEyCMOTPEHHBIX 3aKOHO-
flaTebcTBOM TocypapcrBa. Cropbl, BbITEKaollye
n3 koHTpakTa ITHII ¢ yqactueM mHOCTpaHHbIX /N1,
a Tak)Ke MHbIe CIIOPbl B COOTBETCTBUM C 3aKOHOJIA-
TEIbCTBOM TOCYZJapCTBa MOIYT IepeflaBaTbCA M
paspeleHys B 110007 MeX/[yHaPOIHBII KOMMepYe-
CKUIT apOUTpPaXK HE3aBMCUMO OT MECTOHAXOXK/IEHNA
ny6myHoro maprHepa. CormacHo TumoBeIM HOJO-
xernsam FOHCUTPAJI 49 u 51 nto6ble criopbl MEXIY
Iy6/IMYHBIM OPTAaHOM U KOHIIeCCHOHEPOM pa3pelia-
I0TCA Yepe3 MeXaHU3Mbl yperylnupoBaHus CIIOpOB,
COITIACOBaHHBIE CTOPOHAMI B KOHIIECCMOHHOM [IO-
rosope. IIpy 3TOM KOHIjecCOHEp U €0 aKIIMOHEpPbI
MMeIOT IIPaBO CBOOOJHO BBIOMpATh HaJJIeXallye
MeXaHM3MBl [I/I1 YPErylInpoBaHUsA CIIOPOB MEXIY
co00Ji, a KOHIL|ECCHOHEp MMeeT IIPaBO CBOOOIHO
JIOTOBApMBATbCA O HAIEXALIMX MeXaHM3MaxX M
YperympoBaHys CIIOPOB MeX/y cO00i M CBOMMU
KpefiuTopaMy, MOAPANYMKAMY, IOCTAaBIMKAMU U
ApyI¥MyU KOMMepuecKumy napraepamu. IIpusenem

OfIMH U3 MHOTOYMC/IEHHBIX ITPUMEepPOB IpYMeHeHNA
3TOTO MEXYHapOJHOTO TOAXO0fla B HAIMOHATbHOM
3akoHozparenbcTBe — 3akoH Cep6bun o I'UIL. B ero
CT. 60 IpefyCMOTPEHO, YTO B C/Iy4Yae CIIOPOB MEXY
CTOPOHAMM, BO3HMKAMOLINX IO ITyOIMYHOMY JIOTO-
BOPY, CTOPOHBI MOTYT MCIIONIb30BaTh HOCYAeOHbIE
MeXaHN3Mbl YPerylIupoBaHMsA CIOPOB Iepef BHY-
TPEHHUM WIM VIHOCTPAaHHBIM apburpaxeM. I[Ipu
3TOM apOUTpaX ¢ peObIBaHMEM 32 TPaHNUIIEN JOITy-
CKaeTCsA, eC/IM YaCTHBII IapTHeP WM JIAI0 U3 YiCIa
€ero IpsIMbIX 1100 KOCBEHHbIX BIajieiblLieB (M1 — B
C/Iy4ae ¢ KOHCOPLIMYMOM — XOTsA Obl OJMH YIeH KOH-
CopLyMa) AB/IAETCA MHOCTPAHHBIM IOPUANYECKIM
wm ¢usndeckum munoM. IlpexncraBnsdercs, 4TO
Haybojiee MPOTpeccYBHAsA MOJEb PerylINpOBaHNA
3TUX OTHOIIEHWI! 3aKpeIieHa B 3aKOHOJIaTe/NbCTBe
Benmapycu o I'Il, npegycMaTpuBarleM, 4TO €C/IN
CIIOPBI, HE OTHOCAIIMECS K MCK/IIOYUTETbHON KOM-
HeTeHLNY HAI[VIOHAIbHBIX CY/I0B, BO3HMUKIINE MEeX-
Iy TOCY[JapCTBEHHBIM IAPTHEPOM U MHOCTPaHHBIM
YaCTHBIM IIAPTHEPOM, He YPEeryaMpoBaHBI B IOCY-
leOHOM TIOpSIfIKe, TO OHY II0 BBIOOPY MHOCTPAHHOTO
YaCTHOTO ITAPTHEPA MOTYT pa3peliaThcs TAKXKe B ap-
OUTPaKHOM Cyfie, YUPeXKIAeMOM /A paspelleHns
KaXXJJOT0 KOHKPETHOTO CIIOpa COINACHO ApOUTpa-
HoMmy permamenty IOHCUTPAJL, n B MexpyHa-
POIHOM IIeHTpe IO yperyIMpOBaHUI0 MHBECTHULIN-
OHHBIX CIIOPOB B C/Iy4ae, eC/IM 3TOT MHOCTPAaHHbII
YACTHBINI TMApTHEp ABIAETCA TPAKTAHMHOM WM
IOPUANYECKMM JIMIOM TOCY[ApCTBA — YYacTHUKA
KoHBeHIMN 110 yperynpoBaHIIo MHBECTUIMIOHHBIX
CIIOPOB MeXJy TOCyfapcTBaMy ¥ PU3NYECKUMU 1
IOPUANYECKMMI TULIAMU APYTUX rocyapcTs. Takas
MoJleflb TIPaBOBOIO PETyIMPOBAHMA pPaspeleHns
crnopos 1o KoHTpakram o 111 momy4nna BbICOKYIO
oueHky EBPP.

5. 3akmroueHue

B pesynbrare IIpOBeEHHOTO MCC/IENOBaHNA
MOXXHO CHeNaTh cefyiolye BbBoAbl. Hu omHa us
COBPEMEHHBIX MEXIYHApPOLHBIX TeHJEHIUI pery-
nuposanua 11 B kauecTBe cpeficTBa JOCTVDKEHNSA
IYP ne HamuIa 5o CuX IIOp CBOErO OTPAKEHNA HI B
3akoHogaTenbCcTBe 0 Y11, HU B HaIMOHANIBHBIX 11e-
NAX pasBuTUA Poccum, HM B HalpaB/eHHBIX Ha UX
OCYILECTB/IEH)€ HALIIPOEKTAX. YYUTbIBAA HOBbIE
nogxopbl K KoHuenuyy Il Ha MeXyHapomHOM
YPOBHe, IpPeICTaB/IAeTCA 1le/IeCO00pa3HbIM pac-
CMOTpPeTb BOIIPOC O pacHIMPeHUN U B POCCUIICKOM

30 OECD Recommendation on Principles for Public Governance of Public-Private Partnerships. URL: http://www.oecd.org/
governance/budgeting/PPP-Recommendation.pdf (accessed date: 12.06. 2019).
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sakoHogarenbcTse 0 ['YIT nenesbix ycranosok 11
u ero 6a30BOT0 MHCTPYMEHTAPYA 1 HOIOTHUTD 9KO-
HOMMYECKMe acIeKThl COLMANbHBIMU 1 9KONOTMYe-
CKUMU COCTABJIAIOMNMY, 00eCIedNBAIOIIIMU OC-
HOBHBIE [TPaBa 11 HOTPeOHOCTU Hace/IeH s, TOFOOHO
TOMY, KaK 3TO IPOJEK/IapUPOBAHO 1 IPeJIaraeTcs
rocynapctsaM B Pesomounn I'A OOH ot 21 okra-
6ps 2015 . A/RES/70/1.

OcHoOBbBIBasCh Ha YpOBHE COOTBETCTBM:A Halu-
OHAJIbHOTO 3akKoHoparenbcTBa o 'Yl mexnyHa-
pomubiM crtanpapram [YII, onpenenennsiM EBPP
u BcemupHBIM GaHKOM, K YMCIy NMy4YIIMX 0Opas-
1oB npasoBoro perymposanusa Il MoxHO OT-
HecTy 3akoHopaTenbctBo o I'YII Takux crpan, Kak
Cep6usi, Monromus, bpasunus, Bennkobpuranus,
JIntBa, Mekcuka, Oummnnuus;, FOAP, I0xunas Ko-
pest, Ynmu, Konym6ust, CILIA u gp. [To oTnenbHbIM
BUJIaM perynmmpyembix oTHoweHuit B cdepe T'UIT k
HJIM TaK)Ke MOTYT OBbITh IPUYNCIEHbI 3aKOHBI 0 [YI1
benapycu, Ipennn, Kaszaxcrana, [onpum u 1.51. Of-
HAKO TP OIpeJie/IeHN) Ha X OCHOBE IOTeHIMalb-
HOT'O OpMEHTHPA [I/Isl COBEPIIEHCTBOBAHNA POCCHUIL-
ckoro 3akoHogarenbcTsa o I'YII cremyer yaurbiBaTh
CXOJICTBO 1 Pas3NuM4usA MEX/ly HUMM C TOYKM 3PEHMS
TUIIA IPaBOBOIl CYCTEMBI, YIEHCTBA B MEX/YHAPOJ-
HBIX OPIaHM3ALMAX U PETMOHATbHBIX MHTEIPALIMOH-
HbIX 00pa30BaHMAX, YPOBHA S5KOHOMIYECKOTO pas-
BUTYA 1 BOB/IEYEHHOCT YaCTHOTO CEKTOpa B cepy
IPefoCTaB/IeHNs TOCYAAPCTBEHHbIX YCIYT.

Haxonern, Ha OCHOBe BbIlI€YKa3aHHOIO IIOf-
XOfja TIPeCTAB/IACTCA LeIecO0OpasHBIM IIpU BHe-
CeHMM B YCTAHOBJIEHHOM IOpSAJiKE M3MEHEHMil U
fononHenuit B ¢enepanbuble 3akonsl o [YII u «O
KOHIIECCMOHHBIX COITIALIEHMAX» PACCMOTPETh BO3-

Cnucok nureparypbl

1. ArazapaH H.B. 2017. CoBpeMmeHHbI PbIHOK rocyaap-
CTBEHHO-YaCTHOrO MapTHEPCTBA B Pa3BUTbIX U pas-
BMBAOLWMXCA CTpaHax. — [ocydapcmeeHHo-YacmHoe
napmtepcmeo. T. 4. N¢ 4. C. 267-278. DOI: https://doi.
org/10.18334/ppp.4.4.38600

2. TopopHoBa H.B., PoxeHuos N.C,, MNewkosa A.A. 2016. Mu-
POBOV OMbIT MPAaBOBOrO PEryNMPOBaHNA AEATENIbHOCTY
roCyAapCTBEHHO-YACTHOTO MapTHepcTBa. — Sciences of
Europe. T.6.N2 6-1. C. 29-33.

3. Eropos A.B. 2017. CpaBHuTenbHOe MpaBoBefeHne 1
MeXXAyHapOAHO-NpaBoOBble HayKW. — M3gecmus gbicluux
y4ebHbix 3asedeHull. Mogomkckuli pezuoH. Cepus: Obwe-
cmeeHHble Hayku. N¢ 1 (41). C. 19-25. DOI: https://doi.
org/10.21685/2072-3016-2017-1-2

4. WeaHos 0O.B., TkaueHko M.B. 2018. O HeKOTOpPbIX NHCTPY-
MeHTax GpuHaHcoBow noaaepku M-npoekTos B MMpPO-
BOW MpaKTuKe: pekoMeHgaumm ana Poccnn. — SkoHomMuka
u ynpasneHue: npobnemel, peweHus. T. 1. N2 5. C. 74-84.

5. KameHkos B.C., KyHnukaa O.M. 2013. MpaBoBoe obecne-

Moscow Journal of International Law « 3 - 2019

MO>KHOCTb, BO-TI€PBbIX, YCTAHOBJI€HUA OTKPHITOTO
nepeyHs 06bexToB cornauennit o I'YII u KoHiec-
CMOHHBIX COITIALIE€HMNIT; BO-BTOPBIX, PeI/laMeHTal Uy
TaKUX MCTOYHUKOB (PUHAHCUPOBAHNA IIPOEKTOB
['YIl, kak coOCTBEHHBIE CPEACTBA YaCTHOTO Map-
THEpa, 3aeMHble CPEJICTBA, IIPefoCTaBIeHHbIE YacT-
HOMY IIapTHepy, OIO[PKeTHbIE CPEfCTBA, CPENCTBa
ot akcmryaranuyu oobvekta ['UI1 u nHbIe cpencTBa;
B-TPeTbMX, PeIJlaMEeHTallMM TAaKUX CIOCOOOB BO3-
BpaTa MHBECTUIMII YACTHOTO IIapTHEpa M IUIATeX-
HBIX MEXaHM3MOB, KaK IUIaTeXMU II0Jb30BaTesel
o6pexra ]I, maTe>xxu oT MyOIMIHOTO MTAPTHEPA,
CBs3aHHBIE C JOCTYHHOCTbIO oObekta [YIl wm
OCHOBaHHBIE Ha JPYrMX IoKaszaTelsix addexTus-
HOCTU JIeATENbHOCTU YACTHOTO IIApTHEPA, B TOM
gycne no gocrivkenuo 1YP, a Taxke dopm, ycro-
BUIA, pasMepa 1 (WIn) TVMMUTA VX TIPEFOCTaBICHNS;
B-4e€TBEPTHIX, ONTUMM3ALVY YCIOBUII COIIAILEHNIA
o '] u KOHLIECCMOHHBIX COIVIALLIEHNI C 11eJIbI0 MX
¢dokycupoBanns Ha crennduke ['YIl, koTopas 3a-
K/II0YaeTCs B paclpefie/ieHny PUCKOB MeX[y Iap-
THepaMu U OObeIMHEHNN X PeCypcoB, a TaKKe B
VMHHOBALVIOHHBIX, COLMAJIbHBIX U 3KOJIOTMYECKUX
apdekrax ['UIl; B-mATHIX, paclIVpeHVs IepeyHs
Mep rocygapcrennon noppepxxku Il n rapan-
T, KaCAIOWMXCsA MMHMMAJIBHOIO foxona u ()
CIIPOCa Ha YCTYTY YaCTHOTO IAPTHEPa, HAIOTOBbIX 1
VIHBIX JIbFOT U TIpeepeHInIT; B-IIeCThIX, BHEAPEHNA
IpoLeayp paspelleHns CIOPOB C YaCTHBIM NapTHe-
poM (B cryyasx, KOrja OH caM /b0 ero Biafienel
ABJIAETCA VHOCTPAHHBIM JIMIIOM) B MHOCTPAHHOM
apOutpaxe, apouTpaxe, y4pexaeMOM COITIACHO
Permamenty OHCUTPAJIL, m160 8 MIIYVIC.

YyeHre pasBUTUA TOCYAAPCTBEHHO-YACTHOIO MapTHEpP-
CTBa B 3apybexHbix cTpaHax. — BecmHuk baply. Cepus:
Vicmopuyeckue Hayku u apxeosioaus. SKOHOMUYecKue Ha-
yKku. fOpuduueckue Hayku. N2 1. C. 105-121.

6. KunuHkapos B.B. 2016. HoBblIin 3akoH 0 ny6nnMyHo-yacT-
HbIX MAPTHEPCTBax B Poccumn: nctopma NpuHATUA 1 nep-
CNeKTUBbI NpuMmeHeHuA. — 3akoH. N2 9. C. 107-116.

7. ManuHosckun A.A. 2016. MexaH3m NpaBoBOro perynu-
poBaHMs B 3apyOeKHbIX MPABOBbIX CEMbAX. — BecmHuk
Ynusepcumema umeru O.E. Kymagura (MIMOA). N° 4.
C.56-80.DOI: 10.17803/2311-5998.2017.32.4.056-080

8. Macnosa C.B. 2019. [ocydapcmeeHHo-4acmHoe napmHep-
CmBo Kak cpedcmeo docmuxeHus Lleneli ycmoliyueozo
pazeumus: MexoyHapoOHble CMaHOdpmel U HAUUOHATb-
Ho-npasoeoe peaynuposaHue. ClM6.: ActepuroH. 296 c.

9. MarteeeB [.b. 2007. locyoapcmeeHHo-4acmHoe nap-
mHepcmao: 3apybexHeil u poccutickuli onsim. CI6.: Ha-
yKa. 171 c.

10. MatpuH O.A. 2017. K Bonpocy o6 apbutpabenbHocTy
KOHLECCUMOHHbBIX cornalueHun. XonogHoe neto 2017. -
O6pazosaHue u npaso. N° 7. C. 146-154.

125



MEXOYHAPOAHOE N HALMOHAJNBHOE MPABO

C.B. MacnoBa

11.

20.

21.

22.

23.

24.

25.

Monongonyno B.®. 2015. ly6auyHo-yacm+Hoe napmHep-
cmeo 8 Poccuu u 3apybexHbiX CMpaHax: Npasosble acnek-
mel. M.: UndoTponuk Megma. 528 c.

. Pognorosa O.l0. 2014. 3apy6eXxHblii OMbIT 1 MOAeNu

NpPaBoOBOrO PerynmpoBaHnA My6anYHO-YacTHOTO Map-
THepcTBa. — BecmHuk PY/JH. Cepus: FOpuduyeckue Hayku.
Ne 2. C.221-229.

. CaszoHoB B.E. 2012. focydapcmeeHHo-4acmHoe napmHep-

CMB0: 2paXX0aHCKO-Npasoable, AOMUHUCMPAmMU8HoO-Npa-
8o8ble U huHaHcoso-npasossie achekmel. M.: 000 «byku
Beawn». 492 c.

. CepowrTaH V. 2017. bawkmnpckoe feno Kak pas3sBuska B

Pa3BUTMN POCCUINCKOTO PbIHKa rOCyAapPCTBEHHO-YaCTHO-
ro napTHepCTBa. — Hay4Hble 3anucku Mos100bix UCC/1e00-
samereti. N2 4. C. 5-10.

. TpoueHko O.C. 2018. OueHka 3pHEKTUBHOCTY NPOEKTOB

M4n B cpaBHeHUN C MHbIMU dOpMamK peanu3aLlum MH-
dpPacTPYKTYpPHbIX MPOEKTOB: POCCUINCKUIA 1 3apyOexHbIi
onbIT. — busHec, MeHedxmeHm u npaso. N° 4. C. 60-63.

. WoxnH C.O. 2018. locyaapcTBeHHO-YacTHOe MapTHep-

CTBO: Mpobnembl NpaBoBoro obecneuenus. — FOpucm.
N2 2.C.4-10.DOI: 10.18572/1812-3929-2018-2-4-10

. lOpow T.A. 2017. OcO6eHHOCTN HOPMATUBHO-MPABOBOIO

perynmpoBaHuA roCyAapCTBEHHO-YaCTHOTO MNapTHep-
ctBa B Poccun. — BecmHuk PY/JH. Cepus: locydapcmeaer-
Hoe u MyHuyunasnbHoe ynpasneHue. T. 4. N2 4. C. 317-325.
DOI: https://doi.org/10.22363/2312-8313-2017-4-4-317-
325

. Agarchand N., Laishram B. 2017. Sustainable Infrastruc-

ture Development Challenges through PPP Procurement
Process: Indian Perspective. — International Journal of
Managing Projects in Business. Vol. 10. Issue 3. P. 642-662.
DOI: https://doi.org/10.1108/IJMPB-10-2016-0078

. Berrone P. [et al.]. 2019. EASIER: An Evaluation Model for

Public—Private Partnerships Contributing to the Sustain-
able Development Goals. — Sustainability. Vol. 11. Issue 8.
P. 1-25. DOI: https://doi.org/10.3390/su11082339
Cadwell N.D., Roehrich J.K., George G. 2017. Social Val-
ue Creation and Relational Coordination in Public Pri-
vate Collaborations. — Journal of Management Studies.
Vol. 54. Issue 6. P. 906-928. DOI: https://doi.org/10.1111/
joms.12268

Cheung E, Chan APC, Kajewski S. 2012. Factors
Contributing to Successful Public Private Partner-
ship Projects, Comparing Hong Kong with Australia
and the United Kingdom. - Journal of Facilities Man-
agement. Vol. 10. Issue 1. P45-58. DOI: https://doi.
org/10.1108/14725961211200397

Hodge G., Greve C,, Biygautane M. 2018. Do PPP’s Work?
What and How Have We Been Learning So Far? — Public
Management Review. Vol. 20. Issue 8. P. 1105-1121. DOI:
https://doi.org/10.1080/14719037.2018.1428410
Maslova S. 2015. The New Russian Law on PPP: Break-
through or Throwback? — European Procurement & Public
Private Partnership Law Review. Vol. 10. Issue 4. P. 298-3009.
Maryouri L. 2013. A Comparative Analysis of PPP Financ-
ing Mechanisms for Infrastructure Projects. — PPP Interna-
tional Conference 2013 Body of Knowledge Public Private
Partnerships University of Central Lancashire. P. 209-222.
URL: https://www.academia.edu/10273068/A_Compara-
tive_Analysis_of _PPP_Financing_Mechanisms_for_In-
frastructure_Projects?auto=download (accessed date:
15.06.2019).

Osei-Kyei R., Chan A.P.C. 2015. Review of Studies on the
Critical Success Factors for Public—Private Partnership

126

26.

27.

(PPP) Projects. — International Journal of Project Manage-
ment. Vol. 33. Issue 6. P. 1335-1346. DOI: https://doi.
org/10.1016/j.ijproman.2015.02.008

The Public-Private Partnership Law Review. Ed. by B. Wer-
neck and M. Saadi. 3¢ ed. 2017. London: Law Business
Research Ltd. 282 p.

Wibowo A., Alfen HW. 2015. Government-led Critical
Success Factors in PPP Infrastructure Development. -
Built  Environment Project and Asset Management.
Vol. 5 Issue 1. P. 121-134. DOI: https://doi.org/10.1108/
BEPAM-03-2014-0016

References

Agarchand N., Laishram B. Sustainable Infrastruc-
ture Development Challenges through PPP Pro-
curement Process: Indian Perspective. — Interna-
tional Journal of Managing Projects in Business. 2017.
Vol. 10. Issue 3. P.642-662. DOI: https://doi.org/10.1108/
IJMPB-10-2016-0078

Agazaryan N.V. Sovremennyi rynok gosudarstvenno-
chastnogo partnerstva v razvitykh i razvivayush-
chikhsya stranakh [Modern market for public-private
partnership in developed and developing countries]. —
Gosudarstvenno-chastnoe partnerstvo. 2017. Vol. 4.
No. 4. P. 267-278. (In Russ) DOI: https://doi.
0rg/10.18334/ppp.4.4.38600

BerroneP.[etal.]. EASIER: An Evaluation Model for Public—
Private Partnerships Contributing to the Sustainable De-
velopment Goals. - Sustainability. 2019. Vol. 11. Issue 8.
P. 1-25. DOI: https://doi.org/10.3390/su11082339
Cadwell N.D., Roehrich JK., George G. Social Value
Creation and Relational Coordination in Public Private
Collaborations. — Journal of Management Studies. 2017.
Vol. 54.Issue 6. P.906-928. DOI: https://doi.org/10.1111/
joms.12268

Cheung E., Chan A.PC, Kajewski S. Factors contrib-
uting to successful public private partnership proj-
ects, comparing Hong Kong with Australia and the
United Kingdom. - Journal of Facilities Manage-
ment. 2012. Vol. 10. Issue 1. P. 45-58. DOI: https://doi.
org/10.1108/14725961211200397

Egorov A.V. Sravnitel'noe pravovedenie i mezhdun-
arodno-pravovye nauki [Comparative Law and Inter-
national Legal Sciences]. - [zvestiya vysshikh uchebnykh
zavedenii. Povolzhskii region. Obshchestvennye nauki.
2017. No. 1 (41). P. 19-25. (In Russ.). DOI: https://doi.
org/10.21685/2072-3016-2017-1-2

Gorodnova N.V,, Rozhentsov |.S., Peshkova A.A. Mirovoi
opyt pravovogo regulirovaniya deyatel'nosti gosudarst-
venno-chastnogo partnerstva [The World Experience
of Legal Regulation of Public-Private Partnership]. — Sci-
ences of Europe. 2016.Vol. 6. No. 6-1. P. 29-33. (In Russ.)
Hodge G., Greve C,, Biygautane M. Do PPP’s Work? What
and How Have We Been Learning So Far? — Public Man-
agement Review. 2018. Vol. 20. Issue 8. P. 1105-1121.
DOI: https://doi.org/10.1080/14719037.2018.1428410
Ivanov O.V., Tkachenko M.V. O nekotorykh instrumen-
takh finansovoi podderzhki GChP-proektov v mirovoi
praktike: rekomendatsii dlya Rossii [On Some Tools of
Financial Support of PPP Projects in World Practice:
recommendations for Russial. - Ekonomika i upravlenie:
problemy, resheniya. 2018.Vol. 1 No. 5. P. 74-84. (In Russ.)

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 3 « 2019



Svetlana V. Maslova

INTERNATIONAL AND NATIONAL LAW

10. Kamenkov, V.S., Kunitskaya O.M. 2013. Pravovoe obe-
spechenie razvitiya gosudarstvenno-chastnogo part-
nerstva v zarubezhnykh stranakh [Legal Basics for
Public-Private Partnership in the Foreign Countries]. -
Vestnik BarGU. Seriya: Istoricheskie nauki i arkheologiya.
Ekonomicheskie nauki. Yuridicheskie nauki. 2013. No. 1.
P.105-121. (In Russ.)

11. Kilinkarov V.V. Novyi Zakon o publichno-chastnykh
partnerstvakh v Rossii: istoriya prinyatiya i perspektivy
primeneniya [New Law on the Public-Private Partner-
ships in Russia: history of adoption and prospects for
application]. — Zakon. 2016. No. 9. P. 107-116. (In Russ.)

12. Malinovsky A.A. Mekhanizm pravovogo regulirovaniya
v zarubezhnykh pravovykh sem'yakh [The Mecha-
nism of Legal Regulation in Foreign Legal Families].
— Vestnik Universiteta imeni O.E. Kutafina (MGYUA).
2016. No. 4. P. 56-80. (In Russ.) DOI: 10.17803/2311-
5998.2017.32.4.056-080

13. Maryouri L. A Comparative Analysis of PPP Financing
Mechanisms for Infrastructure Projects. - PPP Interna-
tional Conference 2013 Body of Knowledge Public Private
Partnerships University of Central Lancashire. 2013.P.209-
222. URL: https://www.academia.edu/10273068/A_
Comparative_Analysis_of_PPP_Financing_Mecha-
nisms_for_Infrastructure_Projects?auto=download
(accessed date: 15.06.2019).

14. Maslova S. The New Russian Law on PPP: Breakthrough
or Throwback? — European Procurement & Public Private
Partnership Law Review. 2015.Vol. 10. Issue 4. P.298-309.

15. Maslova S.V. Gosudarstvenno-chastnoe partnerstvo
kak sredstvo dostizheniya Tselei ustoichivogo razvitiya:
mezhdunarodnye standarty i natsional'no-pravovoe
regulirovanie [Public-Private Partnership as a Means of
Achieving the Sustainable Development Goals: inter-
national standards and national legal regulation]. Saint
Petersburg: Asterion Publ. 2019. 296 p. (In Russ.)

16. Matveev D.B. Gosudarstvenno-chastnoe partnerstvo: zar-
ubezhnyi i rossiiskii opyt [Public Private Partnership: Rus-
sian and foreign experience]. Saint Petersburg: Nauka
Publ. 2007. 171 p. (In Russ.)

17. Osei-Kyei R., Chan A.P.C. Review of Studies on the Criti-
cal Success Factors for Public—Private Partnership (PPP)
projects. — International Journal of Project Management.
2015. Vol. 33. Issue 6. P. 1335-1346. DOI: https://doi.
org/10.1016/j.ijproman.2015.02.008

18. Patrin D.A. K voprosu ob arbitrabel'nosti kontsessi-
onnykh soglashenii. Kholodnoe leto 2017 [On the Is-
sue of Arbitration Clauses in Concession Agreements.

20.

21.

22.

23.

24.

25.

26.

27.

Cold Summer 2017]. - Obrazovanie i pravo. 2017. No. 7.
P. 146-154. (In Russ.)

. Popondopulo V.F. Publichno-chastnoe partnerstvo v Rossii

i zarubezhnykh stranakh: pravovye aspekty [Public-Private
Partnership in Russia and Foreign Countries: legal issues].
Moscow: Infotropik Media Publ. 2015. 528 p. (In Russ.)
Rodionova O.Yu. Zarubezhnyi opyt i modeli pravo-
vogo regulirovaniya publichno-chastnogo partnerstva
[Foreign Experience and Models of Legal Regulation
of Public-Private Partnership]. — Vestnik RUDN. Seriya:
Yuridicheskie nauki. 2014. No. 2. P. 221-229. (In Russ.)
Sazonov V.E. Gosudarstvenno-chastnoe partnerstvo:
grazhdansko-pravovye, administrativno-pravovye i fi-
nansovo-pravovye aspekty [Public-Private Partnership:
civil law, administrative law and financial law aspects].
Moscow: OO0 “Buki Vedi” Publ. 2012. 492 p. (In Russ.)
Seroshtan G.I. Bashkirskoe delo kak razvilka v razvitii
rossiiskogo rynka gosudarstvenno-chastnogo partner-
stva [The Bashkortostan's case, as a fork in the devel-
opment of the Russian PPP market]. — Nauchnye zapiski
molodykh issledovatelei. 2017. No. 4. P. 5-10. (In Russ.)
Shokhin S.0. Gosudarstvenno-chastnoe partnerstvo:
problemy pravovogo obespecheniya [Public-Private
Partnership: Legal Support Issues]. — Yurist. 2018. No. 2.
P.4-10. (In Russ.). DOI: 10.18572/1812-3929-2018-2-4-10
The Public-Private Partnership Law Review. Ed. by B. Wer-
neck and M. Saadi. 3rd ed. London: Law Business Re-
search Ltd. 2017.282 p.

Trotsenko O.S. Otsenka effektivnosti proektov GChP v
sravnenii s inymi formami realizatsii infrastrukturnykh
proektov: rossiiskii i zarubezhnyi opyt [Efficiency As-
sessment of PPP Projects in Comparison with the Other
Forms of Infrastructure Projects Implementation: Rus-
sian and foreign experiencel. — Biznes, Menedzhment i
Pravo. 2018. No. 4. P. 60-63. (In Russ.)

Wibowo A., Alfen H.W. Government-led Critical Suc-
cess Factors in PPP Infrastructure Development. — Built
Environment Project and Asset Management. 2015.
Vol. 5 Issue 1. P. 121-134. DOI: https://doi.org/10.1108/
BEPAM-03-2014-0016

Yurosh T.D. Osobennosti normativno-pravovogo regu-
lirovaniya gosudarstvenno-chastnogo partnerstva
v Rossii [The Special Features of Legal Regulation of
Public-Private Partnership in Russial. — Vestnik RUDN.
Seriya: Gosudarstvennoe i munitsipal’noe upravlenie.
2017.Vol. 4. No. 4. P. 317-325. (In Russ.) DOI: https://doi.
0rg/10.22363/2312-8313-2017-4-4-317-325

UHdopmaunsa 06 aBTope

CBeTnaHa BaneHtnHoBHa MacnosBa,

KaHAMAAT IopuanYecKrX Hayk, foueHT Kadenpbl rocygap-
CTBEHHOTO 1 MyHMLMMNANbHOrO yrpaBieHus, Bbiclwasn wko-
na meHepxmeHTa, CaHKT-leTepbyprckuin rocynapcteeH-
HbI YHUBEpCUTET

199004, Poccuiickaa ®epepauns, CaHkT-lMetepbypr, Bon-
XOBCKWI Nepeynok, A. 3

maslova@gsom.spbu.ru
ORCID: 0000-0003-4032-8855

Moscow Journal of International Law « 3 - 2019

About the Author

Svetlana V. Maslova,

Cand. Sci. (Law), Associate Professor at the Department of
Public Administration, Graduate School of Management,
Saint Petersburg State University

3, Volkhovsky per., Saint Petersburg, Russian Federation,
199004

maslova@gsom.spbu.ru
ORCID: 0000-0003-4032-8855

127



OB30P CYOAEBHOW MPAKTUKN

B.J1. Tonctbix

OB30P CYAEBHOW MPAKTUKU

DOI: 10.24833 / 0869-0049-2019-3-128-140

Bnapgucnas Jleonngosuy TOJICTbIX

NHcTuTyT drnocodum n npasa, Cnbrpckoe otaenenne, Poccninckas akageMmsa Hayk
Hukonaesa yn., a. 8, HoBocnbupck, 630090, Poccuiickas Oepnepaums

vlt73@mail.ru
ORCID: 0000-0001-5103-5324

MocTynuna B pepakumio: 28.04.2019
MpuHaTa K ny6nvkaumm: 19.08.2019

MEXOYHAPOOHbIN APBUTPAX
NMPOTUB MOPCKOIO INMPABA

(AHAJIN3 PELUEHUN

MO AEJIAM ARCTIC SUNRISE,
O I0OKHO-KUTAICKOM MOPE U
CNOPY MEXOY XOPBATUEWU U

CNOBEHUEWN)

BBEOEHWE. MexcoyHapoonuiii apbumpaxc mpa-
OUUUOHHO HAXOOUMCS HA Nepudeput NPAsoBbIX Uc-
C71e0068aHULl, UCKTIIOUEHUE COCMABTIAem UL 00HA
e20 PA3HOBUOHOCbL — UHBECMUUUOHHDIYL apOu-
mpaxc. B nocnednee epems, ooHaxo, 2ocyoapcmea
cmanu npubezamv k Hemy uauje. MexcoyHapooHviil
apoumpax;, maxum 00pa3om, NOLYHUTI B803MON-
HOCMb 671UAMb HA paséumue o6uezo npasa. MHo-
2ue U3 nepe0aHHbLX 6 He20 0esl 3ampaziearom 60npo-
coL mopckozo npasa. Ilpu amom 6 omauuue om
Mesoynapooroeo cyda OOH apbumpaxctvie cyool
paccmampusarom npobremol, He C6A3aHHbLE ¢ NPU-
menenuem cm. 74 u 83 Konsenyuu OOH no mopcxo-
my npasy 1982 e., Kacarowuxcs 0enUMUmManyu uc-
KIOUUMENIbHOW ~— IKOHOMUYECKOTi  30HbL U
KOHMuUHeHmanvHozo wenvga. Peuv udem o Oeti-
CMBUU MeXaHU3Ma 0053amesIbHO20 YPe2yUpOBaHUs
CNopos, pexcume UCMOPUHECKUX 600 U MOPCKUX
popmuposanuii, npase npecne008aHUT N0 20PAHUM
cnedam u m.o. CKna0vlearouascs apoumpaxcHas
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npaxmuka, 00HaKo, HOCUM He0OHO3HAUHYLI XapaK-
mep.

MATEPVIAJIbI I METOJBI. Mamepuanom ons
UCCTIe008AHUS ABTAIOMCA APOUMPANCHbLE PeldeHUs
no mpem Haubosee SHAUUMbIM U CHOPHBIM OeslaMm 6
cgpepe mopckozo npasa: Arctic Sunrise, o FOxucro-Ku-
matickom mope u cnopy mex0y Crnosenueil u Xopea-
mueil, — 6bICMYNUNU UX HOPMAMUBHAS OCHO8A
(Konsenyus OOH no mopckomy npasy 1982 e., ap-
bumpaxcHvle coenauieHus u obviHoe npaso) u Ha-
YuHble KOMMEHMAPUU K 0aHHbIM perdeHusm. Memo-
donmoeueckoil  OCHOBOLL  ABNIAEMCA  Meroo
KpUmu4eckozo aHanu3a.

PE3VYJIbTATBI MICCIIEJOBAHMWAL. B pesynvma-
me nposedeHH020 UCCIe008aHUST ABMOP NPUXOOUM
K 861600y 0 MOM, 4O APeyMeHMAYUs, NPUBeOeHHAS
8 YKA3AHHVIX PeUleHUSX, A6IIeMCA Hey00B1eneo-
pumenvHoil U He COOMBEMCMEYem NONONEHUAM
MOPCKO20 NPABA U UHBLX OMpPAcTIell MexOyHAPOOHO-
2o npasa. B Pewwenuu om 14 ageycma 2015 2. no deny
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Vladislav L. Tolstykh

COURT PRACTICE

Arctic Sunrise (Ionnanous u Poccus) Cyo ykasar,
umo 3adepicanue UHOCMPAHHOZ0 CYOHA, HAPYUIUE-
uie20 3aKOHbl 00 UCKYCCIBEHHBIX YCIMAHOBKAX, 603-
MOMHO MONbKO NpuU Npecie006aHUU no 20PAHUM
c71e0am, HAABULEMCS B0 BPEMS HAXOHOEHUS CYOHA 6
30He besonacHocmu. ITpecnedosanue UHOCMPAHHOZ0
CYOHa, 00HAKO, He SABTIAEMCS Mepoil be3onacHocmu,
Mak Kak 0HO OCYUuLeCesAemcs Noce COBepULeHUST
HAPYUIEHUST; 20 Uelb — Peanu3auus OmeemcimeeH-
Hocmu. HapyuieHnus 3akoHos, 0elicreyouiux 6 om-
HOUleHUU Naamg@opmbl, 6 3Moti C6A3U MO2ym npe-
c71e006aMbCs Ha ecem npocmparcmee
UCKTIO4UMENbHOL IKOHOMUeCKOT 30HbL. B peueru-
ax no deny o FOmno-Kumatickom mope (Qununnu-
Hot u Kumaii) om 29 oxmsabps 2015 2. u 12 uions
2016 2. Cyo cuen, umo cnop He Kacaemcs Oenumu-
mayuy, maxk Kak He npeonosndazaem mnepeceueHus
NpUMA3AHULE; €20 6b1600bl, 00HAKO, NPAMO KACAOM-
A1 0enUMUMAYUL, Max Kak pakmuuecku oH ycma-
Ho6Un, umo mopckue pationv Kumas npocmupa-
tomcs He mam, 20e npeononazan Kumati, a 6 opyzom
mecme. Cy0 makte He npusesn yoeoumenvHvix 0CHO-
8aHULL 8616004 0 MOM, YIMO CHOP He CBA3AH C «UCTO-
puteckumu npasoocHosanuamu» u Kumaii ne npe-
MeH006aN HA CyBepeHuUmen 6 CHOPHbIX PATiOHAX.
HaxoHeu, oH He paccmompesn 60npoc 0 1mom, Moxcern
T MACWMAbHOe CIPOUMenbCmeo coenamv CKamy
0CMPOBOM NPULOOHBIM 0TI NPOHUBAHUST NO CMBICTLY
cm. 121 Konsenyuu OOH no mopckomy npasy. B pe-
UEHUSX N0 MePPUMOPUATLHOMY U MOPCKOMY CHOPY
om 30 urors 2016 2. u 29 urons 2017 2. (Cnosenus u
Xopsamus) Cy0 noomeHusn 80nMpoc o0 HapyuieHuu
apoUmpaxHozo coeaueHUs 60NPOCOM 0 803MOMN-
Hocmu e20 OanvHeliuieeo ucnonvenus. Takas 603-
MONHOCMb, NOABUBUAAACT NOCTE 3aMeHbl apOu-
mpos, a makxe npeononazaemoe PacKasHue
Crnoseruu, 00HaKo, He uckmwouaom pakma Hapy-
wienuss CrioseHueti nonoxeHuti coenauieHus, 6e3 uc-
NOMHEHUS KOMOPbIX e20 uenv Hedocmuxcuma. Cyo
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makxe ycmanosusn 6 nonvsy Cnosenuu paiiow, He
npedycmompentoiti Koneenyuetl u npoxoosusuii 6
meppumopuanvHoe mope Xopeamuu, — pation 6vi-
X004 6 OMKPbLMOe Mope.

OBCYJXIEHME M BbIBOIBDI. Paccmompennoie
peuieHus cooepiam cepvesHvle OUUOKU, NOBTUAE-
wiue Ha ucxoo dena. OHu ompacarom obujee Heco-
BEPUIEHCINBO MENOYHAPOOHO20 apoumpaica, evipa-
3usuieecs 6  UOUPAMENVHOM — UCNONb30BAHUU
0oKasamesnvcme, OMCymMCMeuU eapanmuti npomue
NpoUeccyanvHovlx 3710ynompebneHutl, Cro#HOCMU
Mmexanusma, 3axpennenHozo 6 4. XV KoueeHuuu
OOH no mopckomy npasy, u 0p. OHu makice 0eMOoH-
cmpupyom obujee Heco8epUIeHCNE0 UHCIUIMYNO8
MOPCKO020 Npaesa, 6 4acMHOCMU OMCYmMcmeue Hem-
K020 pezynupoBaHus HPUCOUKYUU 6 OMHOUeHUU
UCKYCCIMBEHHBIX YCMAHOB0K; HANUYUE CEPbe3HbIX
1po6esios 6 PeruUMax UCMopu1eckux 600 U MOPCKUX
opmuposanuil; HemMoUHOCMb NONIONEHUTE 00 U3DS-
MUAX U3 003aMeNbHO20 MEXAHUSMA YPe2yNuposa-
Hust; Hecnocobnocmv Koneenyuu obecneuumv 6a-
JIGHC  UHMepecos 20cyoapcme 6 Cayuade, eciu
MeppumopuanvHoe Mope 00H020 U3 HUX A67IAEMC
3aKPbIMBIM.

KITIOYEBBIE CJIOBA: mexcOyHapooroe npaso,
MeNOYHAPOOHOe Npasocyoue, MexOyHAPOOHbILL ap-
6umpai, mopckoe npaso, cyoebHvle owubKU, npe-
Cc71e008aHUe 1O 20PSUUM CTIE0aM, MOPCKUE PopMUPO-
8aHUS, OeTUMUMAYUS
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INTERNATIONAL ARBITRATION
AGAINST MARITIME LAW

(ANALYSIS OF ARBITRATION COURTS
RULING IN ARCTIC SUNRISE CASE,
SOUTH CHINESE SEA CASE AND

ON BORDER DISPUTE BETWEEN
CROATIA AND SLOVENIA)

INTRODUCTION. International arbitration is tra-
ditionally located on the periphery of legal research.
The only exception is investment arbitration. Recent-
ly, however, states have started to regularly resort to it.
International arbitration, thus, became able to influ-
ence the development of common law. Many of arbi-
tration cases involve maritime law issues; unlike the
International Court of Justice, arbitration courts con-
sider problems that don't relate to Articles 74 and 83
of the 1982 Convention on the Law of the Sea, which
regulate delimitation (mechanism of compulsory dis-
pute resolution, regime of historical waters and mari-
time formations, right to hot pursuit, etc.). The emerg-
ing arbitration jurisprudence, however, is ambiguous.
MATERIALS AND METHODS. The present re-
search has been conducted on the basis of arbitral
awards delivered in the three most significant and
controversial cases: Arctic Sunrise case, South China
Sea case and Border dispute between Slovenia and
Croatia; their normative basis (the 1982 Convention,
arbitration agreements and customary law); scientific
comments on these awards. The methodology of the
research is based upon the method of critical analysis.

130

RESEARCH RESULTS. The author concludes that
the argumentation used in these awards is unsatisfac-
tory and inconsistent with provisions of maritime law
and other branches of international law. In the Award
on Arctic Sunrise case of 14 August 2015 (Netherlands
and Russia), the Court indicated that the detention of
a foreign vessel that violated the laws on artificial in-
stallations, is legal if the hot pursuit started when the
vessel was in security zone. The pursuit of a foreign
ship, however, is not a security measure, since its car-
ried out after committing the violation; its goal is the
implementation of responsibility. Violations of laws
applicable to the artificial platforms may therefore
be prosecuted throughout all the exclusive economic
zone. In the Awards on South China Sea case (Phil-
ippines and China) of 29 October 2015 and 12 July
2016, the Court found that the dispute did not concern
delimitation, since it does not imply the intersection of
claims; its conclusions, however, are directly related to
delimitation as it stated that Chinas maritime areas
do not extend where China suggested they would ex-
tend, but elsewhere. Also the Court did not provide
convincing arguments for conclusions that the dispute
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does not concern “historic titles” and China does not
claim sovereignty in disputed areas. Finally, it did not
consider whether large-scale construction could make
the island suitable for living within the meaning of
Art. 121 of the 1982 Convention. In the Awards on
the territorial and maritime dispute of 30 June 2016
and 29 June 2017 (Slovenia and Croatia), the Court
replaced the issue of violation of the arbitration agree-
ment by the issue of its further implementation; such
an opportunity, created after the replacement of arbi-
trators, as well as the alleged repentance of Slovenia,
however, don’t exclude the fact that Slovenia violates
the provisions of the agreement, essential to the ac-
complishment of its object or purpose. The Court also
established in favor of Slovenia an area which is not
envisaged by the Convention and passes in the territo-
rial sea of Croatia - the so-called Junction Area.

DISCUSSION AND CONCLUSIONS. The con-
sidered awards contain gross legal inaccuracies that
impacted the outcome of the cases. They reflect the
imperfection of international arbitration, manifested
in selective use of evidence, absence of guarantees
against procedural abuses, complexity of the mecha-

1. BBenenmne

MesxyHapOfHbIl apOUTPaK TPASUIMIOHHO Ha-
XOmUTCA Ha mepudepnn MeXITyHapOJHO-IPaBO-
BBIX MCC/IEOBAHNIA, ICKTTIOUEHIE€ COCTABIISIET JIUIIb
OffHa €ro PasHOBUHOCTb — MHBECTULIVIOHHBI ap-
outpax'. B mocnegHee BpeMs, OGHAKO, TOCY/IAPCTBA
cra/u mpuberath K HeMy daiie. MeXIyHapOIHBII
apOuTpax, TakKuM 06pas3oM, HOTYYNT BOSMOXKHOCTD
BIMATH Ha Pa3BuTHeE 00Iero mpaBa. MHorue us me-
PeNaHHBbIX B HETO Jie/ 3aTParuBaiT BOMPOCHI MOP-
ckoro mpasa. [Ipu atom B ormrdne ot MexxgyHapop-
Horo cyaa OOH (manee - MC OOH) ap6utpaxssbie
CYZBI YaCTO 3aHMMAIOTCA MpobeMamMy, He CBA3aH-
HBIMIU C TpyMeHeHMeM cT. 74 1 83 Konsennun OOH
o Mopckomy npaBy 1982 r. (manee — Konsenuus),
OTHOCAIIMXCA K JeMMMUTAIMN VCKTIOYUTENbHON
9KOHOMMYECKON 30HBI (mamee — MI3) m KoHTU-
HeHTanbHOTO LIenbda (manee — KII). Peus npet o
MeXaHN3Me 00s3aTe/lIbHOTO YPETyIMpOBaHuUA, pe-
JKIMe VICTOPUIECKUX BOJ ¥ MOPCKuX (opmmposa-
HUIT, TIpaBe MpecefoBaHMs IO TOPSYNM ClIefilaM U

nism enshrined in Part XV of the Convention, etc. The
awards also reflect general imperfection of the insti-
tutions of the law of the sea — such as lack of clear
regulation of the jurisdiction over artificial installa-
tions, serious gaps in the regimes of historical waters
and sea formations, imprecision of the exemptions
from the compulsory settlement mechanism, inability
of the Convention to ensure a balance of interests of
states in case the territorial sea is closed.

KEYWORDS: international law, international
courts, international arbitration, law of the sea, judi-
cial errors, hot pursuit, maritime formations, delimi-
tation

FOR CITATION: Tolstykh V.L. Maritime Ar-
bitration against the Law of the Sea (Analysis of
Decisions on Arctic Sunrise, the South China Sea
and the Dispute between Croatia and Slovenia). -
Moscow Journal of International Law. 2019. No. 3.
P. 128-140.
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T.1. CKIambIBalOIIascs apOUTpakHAs MPaKTUKA,
OJTHAKO, HOCUT HEOJHO3HAUHBIN XapakTep. 3ajada
JAHHOI CTaTby — IPOAHAM3MPOBATh HeflaBHUE pe-
IIeHNs 10 TpeM Hambosiee 3HAYMMBIM Jienam: Arctic
Sunrise, 0 FOxxH0-Knraljickom Mope 1 criopy MeXny
Crnosenneit u Xopsarueit. [[Ba ena Opu1u epefaHsl
B apOuTpax Ha ocHoBaHuM 4. XV u Ilpunoxenns
VII KouBeHImu, a O4HO — HA OCHOBAaHUM OT/IETbHO-
ro apburpaxHoro cornmamenus (cnop mexnay Cro-
BeHuelnt u Xopsarueri). Bo Bcex cryyasax ¢pyHkiym
afMUHNCTPUPOBAHMA apOUTpaXka OCYIIECTBILANA
[TocTosiHHAsA Majata TpPeTelCKOoro cypa (mamee —
[ITITC). Pestome pemeHnit, BOCIpOM3BefieHHbIE B
JAHHOI CTaTbe, OTPAXKAIOT TONbKO ITABHbIE BBIBO-
IIbI CYZIOB; TIOCTIE KaXK/IOTO TAKOTO ONMCAHNUA CIIERYeT
KOMMEHTapUIL.

2. leno Arctic Sunrise (Tonmanmna u Poccus)
Tonnanpcknit nemoxon Arctic Sunrise, IpUHaAI-

nexamyit [puanuc, 18 centa6bps 2013 . mombITancs
nposectu B V93 Poccutickont ®efepanny akiyumo

T 06wmx pabot no faHHou Teme HemHoro [The Flame Rekindled... 1994; Amerasinghe 2011; ToncTbix 2015:316-385].
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IpPOTeCTa — YCTAaHOBUTHb Ha Inardopme «IIpmpas-
JIOMHasA» CIIacaTenbHyIo Karcyny. I[1aTb nogoxk, ciy-
IEHHBIX C JI[IOKOJIA, BOLIIN B 30HY 6€30I1aCHOCTI
M HAaXOMBIUMECA B HMX AKTUBMCTBI IIOIBITAINCH
3abpaTbcs Ha IWIATGOPMY C TIOMOIBIO A/IBIIHIUCT-
ckoro cHapspkeHus. Ilocme Toro Kak IpoOTMB HUX
OBUIM MICTIO/Ib30BAHbI BOZOMETbI, OHU CITYCTU/IUCD 1
ObUIM 3afiepyKaHbl ITorpaHnYHMKaMu. CTOpOXKeBOi
Kopabnb «Jlagora» morpeboBa; OT JIEFOKOIA OCTa-
HOBUTLCA U IIYCTUTb Ha OOPT JJOCMOTPOBYIO KO-
maHpy. Jlemokon otkasancsa u nmorpe6opan Bo3Bpa-
LIeHNs aKTUBUCTOB. 3aTeM OH oTolren Ha 20 MUIb
OT MIaT(OpPMBI, OFHAKO CIIYCTSA HEKOTOpOe BpeMs
BepHy/cs. «Jlagora» 19 ceHTsA0ps emle pas morpe-
6oBa/a OT JIEOKO/NA OCTAHOBUTLCA U JOIYCTUTD
MHCIIEKTOPOB, 1I0C/IE YEr0 C POCCUIICKOTO BepToJIe-
Ta Ha JIEIOKON BBICAIVINCH 15-16 BOOPY>XEHHBIX
4e/I0BeK, KOTOpPble OKPY>KU/IM KOMAHly JIefOKO/Ia,
YHUYTOXUIN PafuoobopynoBaHe ¥ OTOOpanu
Tene()OHbI, KOMIbIOTepbl U Kamepbl. CygHO ObLIO
0TOyKCMpOBaHO B MypMaHCK, @ YWIeHB KOMaH/IbI —
3aK/II04eHbl NOf CTpaxy. ClecTBEHHbII KOMU-
TeT Bo36yzmun feno 1o 4. 3 cr. 227 YK P® (mmpar-
CTBO), HO IIOTOM M3MeHM/T KBa/MpMKALNIO Ha 4. 2
cT. 213 (xynmrancTBO), Tak Kak «IIpmpasmomHas»
He sAB/IAeTcA cyfHoM. Hupepnanbpl MHUIIMMpPOBaIN
apoutpax. MeXpyHapogHO TpuOyHanm MO MOp-
ckoMmy mpaBy (manee — MTMII) 22 Hos6ps 2013 .
npepnucan obecrneynTe/IbHbIE Mepbl, BKIIOYAIOLIE
ocBoboxeHre cynHa Poccueit u mpepgocrasieHne
HupnepnangamMu 6aHKOBCKOJ TapaHTMM B pasMepe
3,6 MyH eBpo. [Tocre aToro KoMaHza 1efoKoma OblIa
0CBOOOXKZIEHa 110 aMHUCTHY, @ apecT C JIeOKOo/Ia
cHsAMu. B coctaB apbuTpaxka BOLUIM IIATEPO CYHelt
(rpamnaHe Hupepnanpos, Mekcuku, ABcTpanui,
[onpium u Tansr). OguH 13 HUX ObUT HasHaveH Hu-
mepnaHpiamy, 4yetBepo — IIpencenarenem MTMII o
npocsbe Hupeprnanpos. Poccuiickas ®epepanys
OTKa3ajach y4acTBOBaTb B Iporecce. B Pemennn
0 IOpUCANKINY OT 26 HOsA6pst 2014 1. Cyg cuer, 4TO
3aaBneHue Poccuiickoit Penepariuy, cremanHoe Ipu
paruduxanyy KoHBeHIMN, He MCK/IIOYaeT CIop 13
fopucaukunu Cyza.

B Pemenun mo cyuiecTsy, BbIHECEHHOM 14 aB-
rycra 2015 r., TpubyHan cocnancs Ha ct. 58 u 87
KonBennuu u ykasan, 4to B npegenax /193 Bce
rOCylapcTBa IOMB3YIOTCA CBOOOMOM CY/IOXONCTBA
U CBSI3aHHBIM C HeJl IIPaBOM Ha IIpoTecT B Mope (§
227-228). Crarbst 60 KoHBeHIMy ycTaHaBIMBaeT
IOPUCAVKINIO IPUOPEKHOTO TOCY[APCTBA B OTHO-
IIEHNY MCKYCCTBEHHBIX YCTAaHOBOK M IIPAaBO IpU-
HJMMaTb B 30HaX 06€30IaCHOCTM BOKPYTI HMX MepBI,
HaIIpaB/ieHHbIe Ha obecreyeHye 6€30IacHOCTH Cy-

132

foxofcTBa U MX cammx. OFHAKO IIpefIoaraeMoe
XyIUTAaHCTBO WM HENPaBOMEPHbIN 3aX0f B 30HY
6e30macHOCTN He 00pasyeT 3aKOHHOTO OCHOBAHMS
U BBICAJKM Ha MHOCTPaHHOe CynHO B VO3 6e3
cormacus rocyfapcrsa ¢rara. Beicapka u 3ajepixa-
HJI€ BO3MO>KHBI TOJIBKO IIPM OCYILeCTB/IEHNM IIPaBa
IpecnefjoBaHus 10 TOPAYMM CJieflaM, COOTBETCTBY-
IOLIIETO YC/IOBMAM, 3aKpeIl/IeHHbIM B cT. 111 KonBen-
MY, K YMUCITYy KOTOPBIX OTHOCATCA (1) HapyleHme
3aKOHOB INPUOPEXHOr0 TOCyHapcTBa, (2) momaua
HpeIBapUTEeIbHOTO CUTHAIa OCTAaHOBUTHCH, (3) Ha-
XOXJIeHNe CYZHA B COOTBETCTBYIOLIEl 30He 1 (4) He-
IPEPBIBHOCTD IIPECIIEIOBAHNA.

B orHomenun nepsozo ycnosus Cyp cden, 4To
poccuiicKye BJIACTH MOIJIM IO/IaraTh, YTO IPOHMK-
HOBeHIe 00K B 500-MeTpOBYI0 30HY 6e30I1acHO-
¢ty BOKpYT «IIpupasnoMHoIi» HapyIlIaeT UX 3aKOHBI
u ompaspjbiBaeT mnpecnenosanue (§ 250). B oTHo-
IIeHNN 8mopo20 u mpemvezo ycnosuii Cyp yKasarl,
4TO IpeciIefoBaHue HO/DKHO ObIIO HAYaThCA TONb-
KO IIOC/Ie IOfladM CUTHAJIA M TONbKO TOIfA, KOrzia
10 MeHblIell Mepe OfHAa M3 JIOOK HaXOfiuIach B
500-MeTpoBoOIt 30He Ge3omacHocTy BOKpyr «IIpm-
pasnomuoi» (§ 253). PaccmoTpeB Bupeo u mpyrue
JI0Ka3aTe/nbCTBa, 1pubyHan cyern, 4yTo TpebOBaHNUA,
OTHOCAIINECA K Hadajly IpecIeOBaHN, ObUIN BbI-
HoJHeHsI (§ 267). B coorBeTcTBIN C Uemsepmuvim yc-
71081eM HY)KHO, 4TOOBI ITpeciejoBaHle, HayaBIeecs
B 500-MM/IbHOI 30HE, HE IIPEPBIBATIOCH JO MOMEHTA
3ajiepkanyst. 1o ycnoBue He ObpUI0 cobmoneHo. B
Te4eHMe TPeX 4YacoB I0C/Ie OTAAYM IepBOro Ipu-
Ka3a 0CTaHOBUTbCA «Jlajjora» mplTanach 3ajepKarb
JIEIOKOJI, OHAKO B T€Y€HME TOC/IENYOIMX 33 4acoB
OHa C/IefloBaJIa 32 HUM, He IIbITasACh OCTAHOBUTD €T0,
U Jake IO3BO/IM/IA €MY IepefiaTh OfeXMY, NIy U
MefIMKaMeHThI [/ 3a/iep>)KaHHbIX aKTMBJCTOB. ITO
HECOBMECTMMO C HEIPEePhIBHOCTBIO IIpec/iefioBa-
HYs. MOXXHO BomycTuTh, 4TO «Jlagora» sxpana Bep-
TOJIET, HO €€ HAaXOX/leHNe BO3Jie JIe[JoKO/a, CKOpee,
CBUJIETE/IbCTBOBANIO O HaMEepPEeHUM IPelOTBPATUTD
Jla/IbHeIIINe JeiiCTBYSL B OTHOLIeHMN IUtaTdop-
MbI 1 00 OXKUJAHUM HA/TbHEMIINX MHCTPYKImit (§
272). Takum o6pasoM, IpaBoO Ha IIpec/iefOBaHMUE
IO TOPAYMM C/IeflaM He MOXKeT ObITh OCHOBaHUEM
JULs IeVICTBIIL B OTHOLIeHNY jtefokona (§ 275). Cyx
TaKXXe OTKJIOHMII [JPyT¥e OCHOBAaHUA (IOf03peHMms
B TEPPOPU3ME, 3ALIUTY HEKUBBIX PECypCOB, OXpa-
HY MOPCKOJI Cpefibl, OTlaCHOe MaHeBpypoBaHue). B
utore MTMII cyen, uro Poccus napyumna ct. 56(2),
58(1), 58(2), 87(1a) n 92(1) Kousenuun (§ 333).

Kommenmapuii. ImaBHas MMHMA pacCyX[eHUi
Tpubynana BuirnaguT HeBepHoil. KoHcratnmposas
IpaBo IPUOPEKHOr0 IOCyAapCTBa NMPUHUMATD 3a-
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KOHBI, TIPUMEHVIMbIe K MCKYCCTBEHHBIM YCTaHOB-
kam, Cyp ykasan, 4TO MX HapylleHMe He OIIpaB-
IiBIBaeT 3ajepkaHne cygHa B VI3 6e3 cormacus
rocyfapcrsa uiara; Takoe 3ajep>kKaHye BO3MOXXHO
TONIBKO TIPM OCYIECTBJICHUY IPecIefoBaHNA II0
ropA4NM CJIeflaM, KOTOpOe JO/DKHO HAa4aThCs BO
BpeMs HaXOX/EeHUA CY[HA B 30He 0€30IaCHOCTY 1
OBITb HelpepbhIBHBIM. 30Ha 6€30I1aCHOCTH, OJJHAKO,
He YCTaHaB/IMBAeT I'PaHNL] IIPeC/IelOBaHNA, @ IMeeT
MHOe HasHavYeHue. B Heil mpubpe>xHOe rocyfapcTBoO
BIIpaBe IPMHVIMATh «HAJjIeXXallue Mepsl i obe-
criedeHns1 6e30IacHOCTI» CYZOXOACTBA 1 ITaTdhopM
(ct. 60(4) KoHBeH1yM), K YUCTTY KOTOPBIX OTHOCATCS
0CcoObIe 3alpeThbl WM Clelia/IbHble TPYHYAUTENIb-
HbIe Mepbl, T.e. IeICTBYA, HallpaB/IeHHbIe Ha 1pedy-
npexcoenue Hapywenus. IIpeciegoBanne NHOCTpaH-
HOTO Cy[jHa He SABJIAETCA Mepoil 6e3omacHocTH,
TaK KaK OHO OCYIIECTB/IAETCA IIOC/Ie COBEpIIEeHMA
Hapyurenus. Ero nenb cocrout B peanusauuu om-
6eMmCmeeHHOCMY, T.e. B TIOMYYEHUN BO3MEIICHNUA.
OcHoBaHMeM IIpec/iefjOBaHNA ABJAETCSA He IIPaBO
ycTaHaB/MBaTh 30HBI 6e3omacHoctn (c1. 60 Kom-
BEHIMN), @ IOPUCAUKLNUA HPUOPEXHOr0 rocymap-
CTBa B OTHOLIGHMM IUIAT(OPM, AB/IAIIIAACA Ya-
cThI0 ero fopucaukiym B V193 (c1. 56 KonBenuumn).
Hapyenns 3akoHOB, HeMICTBYIOLINX B OTHOIIEHNUMN
IIaTGOPMBI, B 3TOJ CBA3M MOIYT IIPEC/IefjOBaTbCA
Ha BceM InpocTpaHcTse VI93. [laHHBI BBIBOJ IOf-
TBepkgaerca u c1. 111(4) KouBenuuu, xoropas
COZIEP>KUT MICK/IIOYUTENbHDIN II€peYeHb PaliOHOB, B
KOTOPBIX MOXKET Ha4MHATBCSA IIpeciefloBaHume: Tep-
putopuanpHoe Mope (mamee — TM), mpunexanias
3oHa, V193 u KIII. 30Ha 6e30macHOCTH He YIOMU-
HaeTcsA HU ABHO, HM uMIumuurtHo. Hecnyyvaiino, B
§ 253 Pemenus Cypn He mpoumtyposan ct. 111(4)
KoHBeH11y, a epefas ee cofep>kaHie CBOYIMIU CJI0-
BaMI, YKa3aB, 4YTO B COOTBETCTBYM C Hell IIpeciiefo-
BaHNe JO/DKHO HAUMHATHCA, KOIZlA CYAHO WM €ro
IIUTIONIKY HAaXOfATCA B COOTBETCTBYIOIIEN 0OIacTy
(relevant area). Takum obpasom, Cyp HaMepeHHO
nepeOpMyIMpOBa COfiepKaHMe JaHHO CTAaTbI.
JaHHBII Te3UC MOXeT OBITh JOKasaH U dd
absurdum. Cnenys noruke Cypa, ecnu npudpexxHoe
TOCYapCTBO He YCTAaHAB/INBAET 30HY 6€30I1aCHOCTI
(B KOTOpOIT JJO/DKHO HAUMHATBCA IIpeciefiloBaHume),

TO B C/Iy4ae COBEPILIEHNA NeNCTBII, HAllpaBIeHHbIX
npoTtuB 6e30macHOCTY IIATGOPMBI, ¥ HETO He BO3-
HMKAeT 11 TIpaBa Ha 3ajiep>xanue. [Ipyu npoemyposa-
HIY 3TOJ JIOTMKM Ha PHIOOTIOBCTBO OKAXKETCS, YTO B
C/Iy4ae yCTaHOBJICHVS IPMOPEKHBIM FOCYAApCTBOM
30H, 3aIIPeTHBIX /I PHIOHON JIOB/M, 3afiepXKaHue
VHOCTPAHHOTO Cy[iHA — HapYLIUTENA MOXeT ObITb
OCYIIECTB/IEHO, TONILKO eC/IM IIpec/efloBaHye Hadl-
HaeTcs B IIpefiefiaX aHHbIX 30H. HakoHew, mosnmmsa
Cypa 10 3TOMY BOIIPOCY ABJIAETCA HepeaTCTIIHON
U ¢ cyrybo TeXHMYeckoil Touykm 3peHmdA. Kak or-
metnn caMm MTMII, nokuuyTh 30HY 6e30macHOCTI
MOXXHO 32 HeCKOJIbKO MMHYT (§ 267). Ilomyudaercs,
4TO €C/IM B TeYeHVe HEeCKONbKUX MUHYT HpUOpex-
HOe TOCY[]APCTBO He HAaYNMHAeT IpeciefloBaHue, TO
OHO yTpauMBaeT IpaBo Ha 3ajepxanue. Cregopa-
Te/IbHO, YTOOBI JAaHHOE IPaBoO ObUIO obecreyeHo,
BO3/le KaXK/J0Jl ITaTOPMBI JODKEH HAXONWUTHCH B
COCTOSIHMY TIONHOJ 60€BOII TOTOBHOCTU CTOPOXKe-
BOJI KOpab/ib, MTHOBEHHO pearupymouuii Ha o0bie
JIeVICTBYISL, yTpOXKalolye ee 6e30MacHOCTI .

3. leno o I0:xHo0-Kuraiickom Mope
(®ummnmabt u Knraii)

B 2013 r. ®ymunnuHLL Hauaayu npolecc MpoTUB
Kutas, ocriopus ero nputasanud B I0xxHo-Kurait-
ckoM Mope (manee - FOKM). Kurait otkasancs yd4a-
CTBOBATb B IIpoOLjecce, MOCYUTAB, YTO CIOP Kacancs
CyBepeHUTeTa HaJ, MOPCKUMM 0Opa3oBaHMsAMU (He
perymupyemoro Kousenuueit) un gemimuranmu (yc-
KmodeHHol KnraeM n3 oopucaukiym cyna)’. B atoit
CBA3M OfiVH apouTp 6bUT HazHaueH OumunnuHamy,
a gerpipe — IIpencemarenem MTMII. IIIITC 6pin
oIpefie/ieH B KauecTBe cekperapuara. Cyz BbiHeC 29
okTs16ps1 2015 1. Pentenne 1o 00puCAMKINM, B KOTO-
POM cdes, 4TO e/I0 He CBA3AHO C CYBEPEHUTETOM
Haf, MopckuMu obpasoBanuaAMyu. OH Takxe ycTa-
HOBIUJI, YTO OHO HE 3aTParuBaeT MOPCKYIO AeMMU-
taryio. Cop 0 NPUTA3AHMAX Ha MOPCKVE PailOHbI
OT/INYAeTCA OT A/ O NeMMUTALUN STUX PalilOHOB
B 00/1aCTH IepeceyeH s IPUTIA3aHNIT CTOpoH. Mop-
CKas IPaHMIIa MOKET OBITh AeMMMUTHPOBAHA TONb-
KO MEXJy TOCYHapCcTBaMU C IlepeceKarolMUCA
HIpuUTA3aHUAMM. VI, HA060POT, CTIOp O MPUTA3AHNUAX

2 OTpenbHble acneKTbl AAHHOTO Aena 6blIv NPOKOMMEHTUPOBAHbI MHOCTPaHHbIMK aBTopamu [Harrison 2016:145-159; Mos-

sop 2016:60-871].
3 CraTbsi 298 KOHBEHLUW rnacur:
«...rOCYAapCTBO. ..

MOET B MUCbMEHHOMN ¢opme 3aABUTb, YTO OHO H€ MPUHMMaeT OAHY WM HeCKONbKO npoueayp,

npeaycMoTpeHHbIX B Pasgene 2, B OTHOLWEHUN OZHOM Unu 6o5iee HUKecneayoLWwmnx KaTeropmin Cropos:
a) i) cNopoB, CBA3AHHbIX C TONIKOBaHUEM UNW NMPYMEHeHKeM cTaTeln 15, 74 1 83, Kacatlowmnxca 4eNMMUTaLmm MOPCKNX rpaHmL,
VN CNOPOB, CBA3AHHbIX C UCTOPMYECKMMU 3aIMBaMU UV NPAaBOOCHOBAHUAMMU. . .».

Kutan caenan cooteeTcTByloLee 3anaBreHne B 2006 T.
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MOXeT CYIIeCTBOBATb 63 IepecedeH s, HalpuMep,
KOTJ]a OffHO TOCY[JapCTBO IIpEeTeHJyeT Ha PailoHbI
B 00/1aCTV, KOTOPYIO JIpyrMe TOCyapcTBa paccMa-
TPUBAIOT KaK 4acTb OTKPBITOro Mops (fanee — OM).
PaccMmoTpeHne ocTanbHBIX OTPaHNYEHNIT FOPUCIUK-
1y OBUIO TIepeHeceHo Ha 6ojiee MO3[HION CTAIMIO.
Cyp BbIHeC pelleHye 1o cyulecTsy 12 niona 2016 1.

B mpe6osanusx Ne 1 u 2 @uannnmHbl IpOCUIN
Cyn npusHatb, yto Kurait umeer B JOKM Tonbko
npasa no KoHBeHLym u He obmagaer Mcropude-
CKMMM IIpaBaMM, B TOM 4Kc/e B npefenax JImnum
meBaty wrpuxoB (JI9UI). [TanHas nuHMA OorpaHu-
yyBaeT 607biy0 yacts IOKM, 3a mckmoueHnem
HeOOJIbIINX YYaCTKOB BJIO/b NOOEPEXUIT JPyrux
rocygapcts. Kuraif ccpianics Ha Hee B AMIUIOMA-
TUYECKOI IepenucKe M NyOMMYHBIX 3asgBJICHVAX.
Cyn otmerwst, 4to 60mbuias yacte obmactu JI9II
noKpbIBaeTcs npeteHsueit Kuraga Ha V93 u KIII,
oTMepsieMble OT ocTpoBoB Criparnn, kotopble KHP
cunraeT cBouMy. OHAKO B HECKONMBKMX CITy4asx
Kurait mpeteHfioBan Ha 1mpaBa, He IIPeJyCMOTPEH-
Hble KoHBeHIMell, HallpyMep 3ampela 1eTHee Phl-
6onoscTBO Bo BceM FOKM. OHOBpeMeHHO OH 3asB-
JISTL, 9TO yBaXkaeT cBobops! cypoxonctsa B IOKM n
npornetoB Haj HUM. [Tockonbky KonBeHuus He pac-
IPOCTPaHsET 3TN CBOOOABI (32 MCK/IIOUEHVEM IIpa-
Ba MUPHOro npoxona) Ha TM 1 BHyTpeHHME BOJbI
(manmee — BB), aT0 cBUzeTenbCTBYET O TOM, 4TO Kn-
Tail He paccMatpuBaet obmactb JI9II kak ceoe TM
wit BB. Kpome Toro, Knrait He ycranaBnmmsan 6bl
ucxopuble muuHun g TM, orubaromye XaiiHa"b 1
[Tapacenbckue ocTpoBa (a OH CHenan aTo), ecu Obl
BOZIBI BOIM3M 3TUX OCTPOBOB yXKe 00pa3OBBIBAJIN
vacTb ero TM mnu BB Ha ocHOBaHMM MCTOpUYECKUX
tutynos. B utore Cyp cuern, yto Kuraii mperenayer
Ha pecypcbl B obmacty JI9II, Ho He cumraeT aTy 06-
MacTb yacThio cBoero TM wmu BB.

Hlanee Cyp ompepenus, MOKPbIBAETCA MU CIIOP
VICK/TIOUEHNEM, KaCAIOLIVIMCS «JICTOPMYECKUX IIpa-
BoocHoBauui» (cT. 298(1ai) Konsenunn). OH yka-
3am: «TepMuH «ucTOpudeckme paBa» ABIAETCA 00-
ILVIM T10 CBOJI TIPUPOJie ¥ MOXKET OIVIChIBATh TH00bIE
IpaBa, IPUHAJIeXAIIVie TOCYIapCTBY, KOTOPbIE, KaK

IPaBUIO, He BO3HUKAIOT B COOTBETCTBUM C OOLIN-
MM HOPMaMJ MeXXyHapOJHOTO TIpaBa B OTCYTCTBUE
KOHKPETHBIX MICTOPUYECKMX 06CTOATENBCTB. VcTo-
pudecKye IpaBa MOTYT BK/IIOYATb CyBEPEHUTET, HO
MOTYT TaKXXe BOMpaTh B cebs1 60iee orpaHNyeHHbIE
npasa... «VlcToprdeckoe MpaBOOCHOBaHME», HA000-
POT, UCIOMb3yeTCA CHEeNMaNbHO I 0003HAYeHNA
MICTOPMYECKOTO CyBepeHUTeTa Haj 3eM/ell Wan
MOpCKMMM pajioHaMu...» (§ 225). Takum o6pasom,
cT. 298(lai) KoHBeHIMM He MCKIIIOYAaeT HOPUCHUK-
o Cyfia B OTHOIIEHMM IPUTA3aHUII Ha UCTOPU-
YecKye IpaBa, He MOJTAalollye IOJ KaTeropuio
«CYBEpEeHUTET».

ITepeiips k cyuiectBy TpeboBanmit, Cyy HaoM-
HWI, 9To KuTaii mpeTeHyeT Ha MCTOpUYECKNe ITpa-
Ba B oTHoweHu pecypco FOKM B o6mactu JI9IIL.
9to TpeboBanme coBMectMo ¢ KoHBeH1yel B TOi
Mepe, B KaKoOil OHO BbITeKaeT 13 IOPUCAUKIINY HaJ
1193 n KII, Ho nzeT Bpaspes c Hell B TOIT Mepe, B Ka-
KOJ1 BBIXOZIUT 32 Ipefie/Ibl 3TUX PaiioHOB. ITO ACHO
cnenyeT 13 KoHBeHIIMu, perymmpyrolieit mpasa gpy-
rux rocyfapcts B V193 u KIII u He mpepycmaTpuBa-
0L}l BO3SMOXXHOCTY YCTaHOBJIEH)A B 9TUX PailOHaX
ucropuyecknx mpas (§ 261-262). Jonroe Bpems
CYIOXOACTBO, TOPTOB/A 1 pbiOonoBCcTBO Kntas 3a
npenenamu TM peanusossiBamu cBo6oast OM. Iy
JleATeNIbHOCTb MOIJIM OCYILIECTBIATb BCe CTPAHBI,
II09TOMY OHa He MOXXeT 00OCHOBBIBATb MCTOpUYE-
ckue npaBa. Paru¢ukanmusa KonseHiym He noracuna
UCcTOpMYecKne mpasa; ckopee, Kutait otkasancs ot
ucnonb3oBanus ceobon OM B uyxoit V193. B To xe
BpeMsi OH Npuobpen 60/bLINII KOHTPO/Ib Haf| paii-
OHaMI1, CO3/jaBaeMbIMu ero nobepexxbeM. CBoboza
cypoxozncrsa B JOKM mpu aToM ocTanach He3aTpo-
HyToit. B utore Cyz cuen, uto nputsasanus Kuras
Ha ucropuyeckue npasa B obmactu JI9II He moryT
BBIXOJIUTD 3a IpeieNbl ero mpas 1o KoHBeHIym.

B mpebosanusx Ne 3-7 OuaunmmHbl TPOCUIN
onpenenntbh xapakrep 10 obpasoBanuit B IOKM;
OT 3TOTO 3aBNCEN BOIPOC O TOM, MMEIOT /I OHM
coocrBennble V193 n KIII. KonBeHius ynommHa-
eT OCBIXalollye Py OT/IMBe BO3BbILIeHMA (CT. 13%),
ckanpl u octposa (ct. 121°). Ilpn sTom mump mo-

4 Cratba 13 KoHBeHUuun ycTaHaBnuBaeT crepytolee: «1. Ocbixatollee npy OTAvMBe BO3BbIlWEHWe NpeAcTaBaseT cobon
ecTecTBeHHO 06pa3oBaHHOE NMPOCTPAHCTBO CYLUW, OKPYKEHHOE BOAOW, KOTOPOE HaXOAUTCA Bbllle YPOBHSA BOLbI NPV OT/VBE,

HO MOKPbIBAETCA BOAOV NPV MPUSVBE...»
> CraTbsi 121 KOHBEHLUUW rnacuT:

«1.0cTpoB NpefcTaBnsAeT coboi ecTecCTBEHHO 06pa3oBaHHOE NPOCTPAHCTBO CYLLU, OKPY>KEHHOE BOLOW, KOTOPOE HaXoAMTCA
BblLLe YPOBHA BOAbI NPV NPUIMBE.

2. 3a VCKNoYeHWeM, NpeaycMOTPeHHbIM B MyHKTe 3, TeppuTopuasibHoe Mope, Mpuiexallasa 30Ha, UCKNounTenbHasn
SKOHOMMYECKasA 30Ha U KOHTUHEHTasIbHbIN LWefbd OCTPOBa ONpeaensaoTCs B COOTBETCTBMM C MOMOXKEHUAMN HACTOALLEN
KoHBeHUMM, NPUMEHUMBIMU K APYTUM CYXOMYTHbIM TEPPUTOPUAM.

3. Ckanbl, KOTOpble He NPUroAHbl ANA MOALEP)KAHMA KU3HWU YenoBeKa WM ANIA CaMOCTOATENIbHOW XO3ANCTBEHHOM
LEATENbHOCTU, HE MEIOT HM UCKIOUNTESIbHO SKOHOMUYECKOW 30Hbl, HA KOHTUHEHTANbHOIO Wesnbday.

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 3 « 2019
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cnepnue umetor V193 n KIII. Cyx ykasan, uTo Tep-
MUH «eCTeCTBEHHO 00pa3soBaHHOe» IIpeAIosIaraet,
4TO XapakTep 00pa3oBaHMA JO/DKEH ONpeNeNaATbCA
C YY4ETOM €ro eCTeCTBEHHOIO COCTOsAHuA. De jure
YeloBedecKyre MOAV(UKALMY He MOTYT IIpeBpa-
TUTb JHO B BO3BBIIIEHME, A IIOC/IEiHEE — B OCTPOB
(§ 305). B gannoM gene 510 uMenno ocoboe 3HaYeHe,
TaK Kak MHorue obpasosauus B FOKM 6putn mop-
BEPrHYTbI 3HAUNTETBHOMY 4eI0BEYEeCKOMY BO3JIeil-
CTBMIO, B pe3y/IbTaTe KOTOPOrO Ha HUX HOSABUIVCH
OCTpOBa C YCTAHOBKAaMI M B3J/IETHO-TIOCA/[OYHBIMI
nonocamn. TepMUH «KWU3Hb 4YelOBeKa» IPEAIo-
JlaraeT IOCe/eHye Ha 0OpasoBaHUM CTAOUIBHOTO
coobulecTBa IOfEN, /I KOTOPbIX OHO SABJIAETCA
IOMOM, TJie OHM MOTYT OCTaBaTbcA. Takoe coobue-
CTBO Heobs3aTeNbHO JNO/DKHO ObITh OonbinmM. Ile-
puoandecKoe Wiy 0ObIYHOE IIPOXKMBAHYE KOYEBOTO
HapoJia TakXKe MOXKeT CUMTATbCA KI3HBIO Ye/IoBeKa.
«X03A1ICTBEHHAS IEATETBHOCTDY JO/DKHA OPUEHTH-
poBaTbcs Ha caMo 0Opa3oBaHIie, a He TOIBKO Ha ero
BOJIBI WJI MOPCKO€ JHO. J]eATeIbHOCTD, TIOTHOCTbIO
3aBUCAIAsA OT BHELIHMX PECYPCOB WM COCTOAILAs
B 100bIYe pecypcoB 0e3 BOB/IEYEHNS] MECTHOTO Ha-
CeJIeHNs, He MMeeT HeOOXOIVMOI CBA3M C CaMuM
obpasoBanueM. Crarbs 121(3) Kousexunu rosoput
0 npueodHocmu 0oO0pa3oBaHMA I HPOXKUBAHUA,
a He 0 ero HaCe/MIeHHOCTY B HACTOsLIee BpeMs WK
B npouuioM. IIpurogHocTh sABIAETCA OOBEKTUB-
HBIM KpUTepMeM U JO/DKHA OLIEHUBATLCA B KOKIOM
KOHKpeTHOM ciyyae. CrefilyeT YUMTBIBATh Ha/ln4ye
BOJIBI, UIIM U yOexuia B 06beMax, JOCTaTOUHbIX
JUI TOTO, YTOOBI IIO3BONIUTD TPYIIIIE JIUIL )KUTDb Ha
00pasoBaHUM JIUTENIbHOE BpeMs, a TaKkKe Ipeoo-
JIAMIAOIMIT KIMMAT, 6/IM30CTh K HaCeJIeHHBIM 0071a-
cTAM U T.A. JlokasarenbcTBa QU3NYECKUX YCIOBUI
0OBIYHO TTO3BOMAIT ONPENEUTD IIPUTOFHOCTD, Off-
HAKO B IIOPAHNMYHBIX C/Ty4asX OHU MOTYT ObITb He-
[IOCTAaTOYHBIMMU. B Takmx CUTyaLUAX ZOCTOBEPHBIM
JI0Ka3aTelIbCTBOM ABJIACTCA MCTOPUYECKOE UCIIONb-
3oBaHre. O6pasoBaHye, KOTOPOE HUKOIJA He ObIIO
HaCeJIeHO, CKOpee BCEero, He ABJIAETCHA IPUTOSHBIM
UL TIOffiep>KaHNUsA JKU3HY denoBeka. VI Haobopor,
€C/M Ha HeM JKUBYT VIV SKWIN JIIORU, TO HYXXHO
OIpefeNINTh, CTajla /M TAaKasA >KU3Hb BO3MOXKHOI
TOJIbKO O/1arojapsi BHelLIHel moppepxke. Ecmyu no-
clefHAA 00pa3yeT HeoOXOAMMOe yCloBMe IS 3a-
CeJIeHN, TO JKM3HDb Ye/loBeKa He IOffiepKMUBAeTCA
camMuM obpaszoBanyeM. B aToit cBs3u umcTo odunu-
aJIbHOe MIV BOEHHOE Hace/leHMe, 00CIyXuBaeMoe
U3BHE, He CBUJIETEILCTBYET O TOM, YTO 0Opa3oBaHue
IPUTOIHO J/IsS oAAep>KaHms xusuu (§ 540-551).
[Ipumenus stu kputepuu, Cyp cden, 4To HU
OJfHO CIIOpPHOE 00pa3oBaHIe He AB/IAETCA OCTPOBOM.
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YacTb 13 HUX HPeACTAB/AIT coboit ckambl. Kuraii
peann3oBal Ha HUX CTPOUTE/NbHBIE PAOOThI, HO €r0
IPUCYTCTBME 3aBMCUT OT BHEIIHNUX IIOCTABOK; [O-
KasaTelbCTBA YeOBEYEeCKO aKTUBHOCTU Jo 1988
I. OTCYTCTBYIOT. UTo Kacaercsa ocTpoBoB CpaTiu,
TO BCE OHVM KOHTPOIMPYIOTCA HPUOPEKHBIMU TO-
CyJapcTBaMy; 9TO IIPUCYTCTBUE, OfHAKO, ABJAETCA
odUIVaIbHBIM 1 TIOffiepKuBaeTcs u3He. OHM MO-
IyT obecreynBaTh BBDKMBaHUE IPYII HACeNeHMNA:
Ha HMX MMEIOTCA NUTheBas BOfla M PaCTUTENbHOCTD,
criocobHas obecriednTd yoexuine M BO3SMOXHOCTD
OTPaHMYEHHOIO CEIbCKOTO X034ICTBa. B To e Bpe-
M VX TIPUTOJHOCTD JaKe Ay oOecredeHns BbDKI-
BaHM:A OrpaHMYeHHA. JloKasaTenbCTBa CYILIECTBO-
BaHNA YCTOMYMBOTO COOOLIECTBA OTCYTCTBYIOT:
octpoBa CripaTiu ObUIM BpeMeHHbIM yOeXuIeM 1
MeCTOM [IesITe/IbHOCTU PbI6AKOB U pabounx, J0ObI-
BaBIIVX PbIOY M HOJIe3HbIE MICKOIIaeMble [/ BHEII-
Hero HaceleHus1. Takum o6pasom, octposa Cripar/n
He ABJIATCA NIPUTOHBIMMU 1A TIOAJEPKAHNA KIU3-
HJ 4Y€/IOBEKa W/IM CaMOCTOATENbHON XO3sAMCTBEH-
HOII NeATENbHOCTY U He MMEIT cOOCTBeHHbIX VD3
n KIL

B Tpebosaruu Ne 12 dumnnuust npocumu Cyp
HpU3HaTh, 4YT0 OKKymaiys Kuraem puda Mucund
Hapymmna KouBenumio. Kurail cosgan Ha arom
pude 5,5 MJIH KB. M HOBOJI 3eMJ/I/ ¥ IOCTPOMNII J1aM-
OBbl, IpUYA/IBl OTPY3KM, LIeMEHTHbIE 3aBOJBI M Ka-
HaL. TpubyHan panee yctaHoBI, uTO pud Mucund
ABJIAAETCA OCHIXAIOUIUM IIPY OT/IMBE BO3BbILIEHMEM.
W3 srtoro cmepmyer, 4TO OCHOBA M/ IPUTA3AHMIA
Knras Ha stor pud orcyrcryer. B cBA3u ¢ aTum
oH Haxogutca B V1933 Oununnuu. CormacHo cT. 60
KonBenuun Tonpko OuannmnmHbl MOTYT pa3pelarhb
37leCb CTpouTeNnbCTBO. leATenbHOoCTb KuTas Bemach
6e3 paspemennsa OWINNNNH U B 3TON CBA3K Hapy-
nraet Kousennmio (§ 1038).

Kommenmapuii. BeiBogsl Cyfa BBIITIARAT CIOP-
HbIMK. Bo-niepBbIx, Cyp cuert, YTo CIIop He KacaeTcs
fleTMMUTALVM, TaK KaK He IIpe/Io/IaraeT nepeceye-
HIA IPUTA3AHUI (M IOTOMY He IOJTIa/iaeT IOf 3as1B-
nenne Kuras 2006 r.). ITo cymecrsy MTMII peumr,
yT0 Bo3BbIIeHNA IOKM He ABNAIOTCA OCTpoBaMM
¥ IOTOMY He MOTYT OBITb IIPYICBOEHBI 1 HE CO3JAI0T
npas Ha V93 u KIII. [lanHbIe BBIBOABI, OfHAKO, TIPS~
MO KacarTcs gemmuTanyn: ¢paxridecku Cyp ycTa-
HOBUJI, YTO MOPCKMe pailoHbl KuTas npocTuparorcs
He TaM, I7ie IPe/II0Iarajo 3TO FOCylapCTBO, a B IPY-
TOM MeCTe, I MIMEHHO II09TOMY He IIepeceKalTcs ¢
MopckuMu partionamyu OununnuH. Pemraromee 3Ha-
JeHye IpU KBaMpUKALVM CIIOPa KaK KacaloI|erocs
feMMMUTALVM UMeeT He IepecedeHne IIPUTA3aHMIL,
a CyIIeCTBOBAHNE CIIOPHOJ IPAHUIIBL.
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Bo-emopuix, Cyn cden, 4To CIOp He CBA3aH C
«UCTOPUYECKVMI TIPABOOCHOBAHMAMMI» U TIOTOMY
He OXBaTbIBaeTcs 3asaBneHreM Kutas. JlaHHbI Tep-
MUH OBUI IPUBA3aH K TEPPUTOPUATLHOMY CyBepe-
Hutety. Kurait >xe, mo muennio MTMII, HacTausan
Ha IIpaBax MHOTO pofa. YOeNUTelIbHBIX HOBOJIOB B
071b3y Takoro tonkosauus Cyz He npusen. To, uTo
TEPMMH «IIpaBOOCHOBaHMe» (title) wacto mcmonp-
3yeTcAd B KOHTEKCTe IIPeTeH3Nil Ha CyBEpeHUTET,
He 03HAYaeT, YTO OH He MOXKeT ObITh yIOTpebyIeH B
MHOM KoHTeKcTe. BriBop Cyza, COITIacHO KOTOpOMy
Kurait He mpeTeH0BAN HA CYBEPEHUTET, TAK)Ke BbI-
IJIAANUT CIIOPHBIM. TpuOyHas, B 4aCTHOCTH, COCTIAI-
A Ha To, 4to Kurait yBaxkan cBo6Oy CyZOXOfCTBa,
KOTOpas 0OBIYHO He IpU3HAETCA B PaliOHaX, HAaXo0-
AAMUXCA 107 cyBepeHnTeToM. OHAKO TIPejoCTaB-
JIeHVie MTHOCTPAaHHbBIM FOCyAapcTBaM OO/IbIINX IIPaB,
4eM Te, KOTOpbIe TIpefycMoTpeHbl KoHBeH1meit, He
samnpeueno. B Pentenun 1o geny o KOHTMHEHTAIb-
HoM 1enbde ot 24 despana 1982 r. MC OOH yxka-
3aJ1, 4TO OOlIee IPaBO IPeAyCMaTPUBAET He efVIHBLI
PEXMM I «<MICTOPUYECKUX BOJI», @ OCOOBII PeXXUM
[ KQKIOT0 KOHKPETHOTO CIydas «MCTOPUIECKUX
Bom» (§ 100).

B-mpempvux, Cyn ykasai, 4To IIpU HEJOCTATOY-
HOCTM JIOKa3aTelbCTB (PUIMYECKUX YCIOBMII JjOKa-
3aTelIbCTBOM IIPUTOTHOCTY ABIAETCA UCTOPUYECKOE
UCIIONb30BaHMe. JTO MO3BOMMIO €My OIpeleNnTb
¢dopmuposannsa FOKM, Ha KOTOpBIX paHee He NPO-
)KUBAJIO YCTOUMBOE COOOIIECTBO, KaK HeIpu-
ropHble 1A mpoxnBaHuA. OFHAKO CBA3b MEXTY
OTCYTCTBYEM COOOIeCTBa ¥ HEIPUTOJHOCTBIO 00-
pas3oBaHMA He ABAETCA HACTONMBKO XKECTKOIL: TOAN
MOTYT UTHOPMPOBATh IPUTOHBIE I TPOXXMBAHMA
00pa3oBaHus, €C/IU B VX PACIOPSKEHUN MMEIOTCA
6oree ynobOHbIe MeCTa; MHTEpeC MOXKET BO3HUKATD
IIOCTENIEHHO, 10 Mepe AeMOrpaduyeckoro pocra.
Kpowme Toro, Cyz He paccMOTpert Tofpo6HO BOIIPOC
06 aHTpOIIOreHHOM BO3iericTBuM. OH 3aABI O TOM,
4TO MCKYCCTBEHHOE MOfHATHE pudoBoii mwiaTdop-
MBI He MI3MEeHsAET CTaTyC 0Opa3oBaHMA U He IIpeBpa-
I[aeT HO B OChIXalolljee TP OT/IVBE BO3BBIIIEHNE,
THocTefiHee — B OCTPOB. BMecTe ¢ TeM OH He cTas pac-
CMaTpMBATh BOIPOC O TOM, MOXET /I MacuITabHOe
CTPOMTENBCTBO CfieflaTh OCTPOB IPUIOZHBIM /A
IIPO>KMBAHNA 110 cMBICTY CT. 121 KouBenunu. OcHo-
BaHUA JJIA HOJIOKUTENbHOTO OTBETa MMEIOTCA, Beflb
B OOJIBIIMHCTBE PETMIOHOB MIPA Ye/OBEK HE MOXKET
XNTb 6€3 co3[aBaeMoil MM MCKYCCTBEHHOI Cpefbl
obuTaHuA. B KOHTEKCTe JTaHHOTO JIe/Ta 3TO 03HAYAJIO

OBl BO3MO>KHOCTD KBa/IM(UKALMN HEKOTOPBIX 0Opa-
3oBauMit JOKM Kkak oCcTpOBOB, ¢ OC/IEAYIOMINM J0-
HylieHeM BO3MOXXHOCTH X IpucBoerns Knuraem®.

4. TeppuropunaabHblii ¥ MOPCKOJ CIOP
(XopBatus u CnoBenmst)

B 2009 r. npu nocpenundectse EC cTopoHs! 3a-
Kmounmm ApourpaxHoe cornaurenue (nanee — AC).
Crarbss 2 AC ycraHaBnMBaeT, YTO IIpeficefiaTesb
Cyfia U 1Ba apOMUTpa HAa3HAYAIOTCA CTOPOHAMU CO-
BMECTHO 1 ellle IBa apOUTpa — OTHENbHO KaXKJoil
CTOPOHOII (B CTy4ae 3aTpy/jHEeHMII Ha3HAYEHNUS OCY-
mectsatorcs [Ipencenarenem MC OOH wunu mpep-
cenateneM Cypa). Cyz Hauasn pa6oty B 2012 1. Jlerom
2015 r. cepbckast M XOpBaTCKasl ra3eThl OMyOINKO-
Ba/IM paciindpoBKY ABYX Telle(pOHHBIX pasrOBOPOB
Mexny apburpom ot Crosenuu V. Cekonerjom n
npezictasuteneM Crnosenun C. [IpeHNK, B KOTOPBIX
IIa peyb O COBEI[AHUM ¥ TO3MUIVAX Cyfiell, BO3-
MOXXHOCTAX IOB/IMATD Ha HYUX 1 Hepefade CeKomerry
NOATOTOB/IEHHbIX [IpeHnk fokymenTos. [Toce aro-
ro apOUTPBI OT CTOPOH ObUIM 3aMeHeHbI. XOpBaTus,
OffHAaKO, MOCYMTA/NA, 4TO ApOMTPaKHBIN IpOLece
CKOMIIDOMETMPOBAH U OTKa3aaach OT Y4YacTUSA B
HeM. B atux ycnosusax 30 nons 2016 r. Cyxn BbiHecC
YaCTMYHOE PellleHNe 110 BOIIPOCaM IO PUCAUKLIUIL.

Cyn npusHar, yto Cexoren 1 JIpeHnk rpy6o Ha-
pyumnu Pernmament Cyna m YcnoBus HasHaueHMs.
Cexorrell, OTHAKO, OBbUI 3aMEHEH; Tellepb f1e/I0 MOITIO
CIIyIIaThCs B €T0 OTCYTCTBME, C IPeNOCTaB/IeHeM
BCeX IPOLeIyPHbIX FapaHTuUIT; OeCpuCcTPacTHOCTD
HOBBIX apONUTPOB He ObIIa IIOCTaB/IEHA HOJ] COMHe-
Hye. MaTepuanbl fiena He OBUIM «3apakKeHbI» VH-
¢dopmanmeii, nocrynusiueit or Cekornerja, Kak c4u-
Tasa XOpBaTus, TIOCKONIbKY 3TH CBeJleHN s Kacaanch
y>Ke M3BECTHBIX Y He3HAYNTENbHBIX (PaKTOB. BricTy-
meHna CeKoslera OTpakaiy ero O30 U He To-
B/IVSUIM Ha CIIOCOOHOCTD APYIMX Cyfeit popmMupo-
BaTh CBOIO MO3MLMI0. TakuM 06pa3oM, IpenATCTBIA
[/ IPOJO/KEHMA TIPOIlecca OTCYTCTBOBAINL.

Hlanee Cyp paccMOTpes BOIIPOC O TOM, MOI7IA /I
Xopsatnsa npexpatntb AC co CCBIIKOI Ha ero CyIie-
cTBeHHOe Hapyuenye. CormacHo cT. 60(3) Benckoit
KOHBEHIIMY O IIpaBe MEeX/[YHapOIHBIX JOTOBOPOB
1969 r. (mamee — BeHckas KOHBeHIMs) Takoe Hapy-
IIeHJe MOXeT COCTOATDb: a) B OTKas3e OT JOTOBOPa,
KOTOpBIII He JomycKaeTcs BeHCKOI KOHBEHIMEI,
wii b) B HapyLIeHNy IIOTOXKEHNs, VIMEIOIETO CY-
IeCTBEHHOE 3HAaYeHMe J/IA OCYIeCTBIeHNA 00beK-

¢ [laHHOe Aeno Bbi3Basio GOMbLION PE30HAHC U CTano NPeAMETOM LENoro pafa CepbesHbIX 1 FyOoKMX 1UcCiefoBaHmii
[Talmon 2018; Arbitration... 2016; Tseng 2016; Yee 2014:663-739; The South China Sea Arbitration... 2014].
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Ta 1 Henei goropopa. Otkas ot AC He uMen MecTa:
CrnoBeHns HacTayBaja Ha ToM, 4T06b1 AC mponon-
a0 HPUMEHATbCA, npusbiBana Cyj BBIIONHATD
ero QyHKIMM U IPKU3HABaja CBOM 00s3aTeNbCTBA.
Crarbs 60(3b) He roBOpUT O Cepbe3HOCTV Hapy-
IIeHVs, @ TpebyeT, YTOObI HapyIIeHHOe IIOI0XKeHNe
OBIIO 3HAUMMBIM I OCYIIECTBIEHNs O00beKTa 1
ey gorosopa. O6bexT u 1enb AC coCTOsN B TOM,
4T0OBI HOoBepuTh CyAy 3ajady paspelleHus CIopa
B COOTBETCTBME C YC/IOBUAMM, COITIACOBAaHHBIMU
CTOpPOHaMM, U 06ecreynTb BCTyIUIeHue XOpBaTum
B EC (mpotuB koroporo Bospaxana CroBeHVs).
OpnHa u3 1erneit O6b1a JOCTUTHYTa: XOPBaTHA BCTY-
mua B EC. s Toro 4To6bl fOCTUYD PYTOI Len
(pasperwenus criopa), coctaB Cyza ObUT U3MEHEH, a
JIOKYMEHTBI, TIOATOTOB/IeHHbIe [IpeHNK, OB mepe-
faHpl cTopoHaMm. IIpoueccyampHblil 6amaHc Obin
BOCCTAHOBJIEH; B 3TOI1 CBA3M HapyIueHne CIoBeHnN
He CJle/Iajio IPOoflo/KEeH e IIPOoliecca HEBO3MOXKHbIM.
Takum o6pasom, XopBaTus He MMeJa IpaBa IIpe-
Kpamatb AC, KOTOpoe 0CcTaBanoch B CHTIE.

OxoHuarenpHOe peleHne ObIIO BBIHECEHO 29
ntonA 2017 r. Xopsarus rpannunt co CroBeHmert mo
cyue u 1o Mopro. [panuna mo cyile HayMHaeTCs B
TOYKe TPOJHOTO CThIKa rpanul Xopsaruu, Crose-
Hyu v BeHrpun u 3akan4mBaeTcs Ha mobepexxne 3a-
muBa [Iupana (CaBynpun) (nanee — 3amms). OH Ha-
XomuTcA B AffpuaTHyecKoM Mope 1 3aHuMmaeT 3,3%
3anmuBa Tpuecra. CnoBeHus u XopBaTus BXOLUIN B
coctas CBAIEHHOI PUMCKOII UMIIEpPUH, A TTOCTIE ee
pacmajna — B cocTaB ABcTpuiickoit umnepun. B 1918 .
6p1710 06pazoBano KoponeBcTBo cep60B, XOpBaTOB
U ClIoBeHIeB, B 1929 1. — Koponesctso I0rocnasns,
B 1945 1. - Connamctuueckas PenepatusHas Pe-
ciyomuka IOrocnasus (manee - COPIO). B mione
1991 r. XopBatua u CnoBeHus IMPOBO3ITIACUIN He-
3aBUCUMOCTD.

Ina  pgenvMumranuy  CyXONYTHONM — TPaHMIIBI
CTOPOHBI COITIACMINCh TIPUMEHATb HPUHLMI Uti
possidetis vi JOTOBOPUINCH, YTO TPAHNUILIA He SBJISET-
s CIIOPHOJ TaM, Ifie KaJlaCTPOBble IPAHMIIbI COBIIA-
naoT (6omee 90% ee mpoTsKEHHOCTN). B 0cHOBHOM
Cyn ucnonb3oBan KaflacTpbl, COCTaB/lIeHHble B 50-X
rogax XX B., @ MHOTZA [JpyTue KaJacTpbl I Teorpa-
¢nueckne kaptol. Ecm Cyp He Mor ycTaHOBUTD Ka-
JlaCTPOBBbIe TPAHMIIBI, OH MCIIONB30BAN effectivités.
B oTHoOLIeHNV MOpPCKOJ IpaHuUIBl CUTyaLus Oblra
uHoli. 3anus asnanca BB COPIO, a mocne pacnaga
COPIO cran BB gByx crpan. Cyz cdern, 4To B OT-
CYTCTBUE MOJOXKEHUI o Jenumurauuy BB B Kon-
BEHAX 110 MOPCKOMY IpaBy 1958 u 1982 rr. ycra-
HOBJIEHV€ MOPCKOI1 I'PaHUIIbI JO/KHO TIOJUMHATHCA
IPUHLMAIAM AeTMMUTALUY CYLIHN, T.€. IPUHINITY Uti
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possidetis. [Tockonpky Bo BpeMena COPIO 3anus ne
Ob111 paspnene de jure, Cyn npumeHun effectivités.

CrnoBeHckuit 6eper 6bUI IVIOTHO HAceNeH, 9KO-
HOMJKa OCHOBBIBA/IaCh Ha PbIOHOI JIOB/IE, MOPCKIX
nepeBo3Kax, fobbrae comu u typusme. Ha xopsar-
CKOM ke Gepery He ObUIO ITOCTOSHHBIX IOCEIEHMI,
3a VCKJIIOYEHMEM JIBYX TYPUCTUYECKUX OOBEKTOB.
CnoBenns cosfana B 3amuBe pbIOHBIN 3aII0OBETHUK
U PerylMpoBaa ero PexxyuM, ee MOMUINA aTpyiu-
poBasa 3amuB 1 60ponach C He3aKOHHON MUTPAIU-
eil 1 KoHTpabaHzoil. XopBaTus He IPMHUMAA Ta-
KVX Mep; ee KOHTPO/Ib OOBIYHO OCYIIECTBIIA/NCA Ha
paccrossuuy Menee 100 M oT Gepera. B urore Cyx
[eMMMUTUPOBAN 3a/lUB MO JVHUM, COENUHAIOLIEN
TOYKY TlepecedeHNs CyXONMyTHBIX IPaHNI] CTOPOH B
ycTbe pekn JIparoHuu 1 TOUKY, pacronoXeHHYI0 Ha
JIMHUM, 3aMbIKaromell 3anms. Jta Touka (Touka A)
orcrout ot Mbica Mazonsl (CtoBeHus) Ha paccro-
AHME B TPU pasa Oorblllee, YeM PacCTOSHNUE OT Hee
no mbica CaByapun (Xopsartus). Takum o6pasom,
Cyz He CTasl MCNIONb30BATh IVHNIO SKBUANCTAHIVN
U npucyaun 60mpuryo dactb 3amiBa CloBeHUN.
Touka A AB/IA€TCA KOHEUHOI TOYKOI rpaHuiipl BB u
Hava/IbHOM TOUKOI rpaHuibl TM.

CormacHo cT. 15 KouBeniuu genumutanus TM
OCYIIEeCTB/IAETCA Ha OCHOBE MeTOJA SKBU/VICTAH-
111, 33 UCK/TIOYeHMeM CITydaeB, KOTZla «B CUITY UCTO-
PUYECKM CTIOKVMBLINXCA MPABOBbIX OCHOBAHMIT MM
MHBIX OCOOBIX 0OCTOSTENbCTB» HEOOXOAMMO pas-
rpaununtb TM nnbIM 06pasom. Cyx cyer, 4TO He-
KOTOpbIE XapaKTePUCTUKY NMOOEpeXbs OKa3bIBAIOT
SIBHO HEIPOIOPLMOHAIbHBI 9QPEKT 1 SABAIOTCA
0co6bIM 06cTOsATENBCTBOM. BrIM3KO K TOuKe A Gepe-
ropasi TMHMA XOPBAaTUM Pe3KO II0BOpAYNBaeT Ha IOT
BOKpYT MbIca CaByapuy Takum 06pasoM, 4To XOp-
BaTcKye 0a3oBble TOYKM, OIpeeNAlye IMHNIO
SKBUAMCTAHINM, OKA3bIBAIOTCA PACIONOKEHHBIMU
Ha OYeHb HeOONbLIOM ydacTKe Oepera, oOpaleH-
HOM K ceBepy. Ero Hampas/ieH1e 3aMeTHO OT/IM4Ya-
eTcs oT 0OpallleHHOTO K 0r0-3aIajly HalpaB/leHNsA
007IbILIelT YacTV XOPBATCKOTO Oepera 1 CUIBHO CMe-
I[aeT TMHMIO SKBUANCTAHIMM HA CeBep, YCUIMBas
3aKPBITBINl XapaKTep CIOBEHCKOTO paiioHa. JTOT
dakTop ompepensAeT OTCTYIUICHNE OT JIMHUM 3KBU-
puctanuyy. [paHuia JO/DKHA UATH OT TOYKM A Ha
ceBepo-3amajl TapauleibHO JIMHUM, YCTaHOBJIEH-
Holt JoroBopom 1975 1. mexpy Mranueit u COPIO
o gemumuranuy TM (manee — lorosop 1975 r.), Tax,
4TOOBI He YBEIMYMBATh 3aKPBITBI XapakTep CIIO-
BEHCKIX BOJI.

Hanee Cyxn paccMmorpen Bonpoc o Bbixofie Cro-
Benun B OM. Cobopsr OM mpoBO3IVIallIeHBI B
c1. 87 KoHBeHIuM u [eNCTBYIOT Takxke B JI93
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(ct. 58(1) KonBenuun). B CpennzeMHoM Mope HeT
paiioHa, rie pexum OM npumensics Obl stricto
sensu. OpHako XopBaTuA He ycraHoBuaa V33, a
cropoHbl mpepioxumu Cyay paccMaTpuBarh pario-
Hbl 3a npefenamu TM xak OM. TeppurtopnanbHoe
Mope CrnoBenun npumbikaer K TM Mramum nmn
Xopsaruy, T.e. HET HU OJHON obmacry, K KOTOPOIt
OBl OHO IIPUMBIKAJIO ¥ PEXIM KOTOPOIl IIpefycMa-
tpuBan 661 cBo6oxsl OM. Cyp ykasas, 4To B COOT-
BeTcTBUMU CO CT. 3 1 4 AC OH JO/IKeH OIpefieNnnTh
«BbIxof; ClIOBEHMU B OTKPBITOE MOpE» M «PEeXKUM
UCIIO/Ib30BAHNUA JIAHHOTO DalioHa», «IIPUMeEHsAA
MeX/YHapOJHOe IIPABO, CIPaBeIINBOCTb 1 NIPUH-
I ;06POCOCEACKNX OTHOIIEHMI I JOCTVDKe-
HYA CIIPABEIMBOIO pe3y/bTara C y4eTOM BCeX OT-
HOCAIMXCS K ey 006CTOATeNbCTB». B aToll cBsA3K
OH JIOJDKEH He TOJIbKO OIIPEfieNINTh, KAaKOW PeXUM
JEVICTBYeT B OTHOLIEHNM KOHKPETHOTO PailOHa, HO
TaKoKe IPUHATb BO BHUMAaHUeE X1I3HEHHbIE MHTepe-
CBbI CTOPOH 1 BHECT) HeoOXoayMble nsMeHeHuA. Cyx
006s3aH, B YaCTHOCTH, y4eCTb 3Ha4YEHIe IIPaB Ha Jj0-
cryn B CJIOBEHMIO IO MOPIO 11 BO3/IyXy U 3Ha4YeHMe
IOPUCIVIKIIMI Hal CylaMM ¥ CaMOJIeTaMM, OCYIIecT-
BJIAIOIIMMY 3T IIpaBa. BoixomoM Crosennu B OM
B 9TOVI CBA3U ABJIAETCA PANiOH, B KOTOPOM Cyja U
CaMOJIETBI TIO/Ib3YIOTCA TEMM K€ IpaBaMy, KaKMMU
oHI nofb3ytoTcs B OM. OtoT pation coefmusaer TM
CrnoBeHnu ¢ 06/1acTbIo, 1eXael 3a npegenamu TM
Xopsaruu u Vtanuu. Ero mmpnHa 10/oKHa COCTaB-
NATD 2,5 MU, Y OH JIOJDKEH IIpUJIeTaTh K IPaHMIIE,
ycraHoBjieHHoi [JoropopoM 1975 1. VIHbIMK cnoBa-
M1, OH I0/DKeH IpoxofuTb B TM Xopsatum.
Pexxum paitona Brixoga Cnosennuu B OM npu-
3BaH TapaHTUPOBATh IeocTHOCTb TM XopBarun
u csobopy cesasu Cnosernu ¢ OM. Bee cyna u ca-
MOJIETBI JIO/DKHBI IIOIb30BAaThCS B HEM CBOOOJOI
coobenns ms neneit gocryna B CroBenuio. Jra
cBo0OOfia BK/IIOYAeT CBOOOMBI CY[JOXOACTBA M IIPO-
jleTa, IPOKJIA/IBIBAHVA TIOBOJHBIX Kabeseir 1 Tpy-
6ompoBonos. OHa He 00YC/IOB/IEHA KpUTEPUEM MVP-
HOTO XapaKTepa, He MOXKeT OBbITb IIPMOCTAHOBJIEHA,
He IpepIonaraeT 00A3aHHOCTb NOJBOJHBIX JIOLOK
C/Iefi0BaTh Ha IOBEPXHOCTH, a TAK)Ke KOHTPOJIb IIPU-
OpeXXHOTO ToCyfapCTBa, He IPefyCMOTPEHHBbIIl pe-
xumoM V33, OHa He BK/TIOYAeT ITpaBa yIPaBIeHNA
IPUPOJHBIMU PeCYPCaMy, BO3BeeHN: ICKYCCTBEH-
HBIX COOPY>KEHMII, IPOBEJeHNA MOPCKUX MCCIEef0-
BAHWIT, IPUHATHA MepP [ OXPaHbl MOPCKOI Cpefibl.
Cyna 1 caMorneThl, MCIO/b3YIOLE €€, He TIOJ/IeXKaT
OCTaHOBKe, apecTy 1 ApyruM (GopMaM BMeIIaTe/lb-
cTBa co cropoHbl XopBatun. IlocnenH:As, ogHako,
BIIPaBe IIPMHMMATh 3aKOHbI U IIPABUJIA, IIPYMEHN-
Mble K HEXOPBAaTCKUM CyJaM U caMojIeTaM M Kaca-
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foiyecs 6esomacHocTy ux mpoxopa (cr. 39 (2, 3)
Konsenunn). OHa TakKe MMeeT IIPaBO OTBeYaTh Ha
HpOCLOY O OMOIIM, ICXOAAILYIO OT KallTaHa CyJ-
Ha 1 AMUIUIOMAaTHYECKOTO areHTa, ¥ IPaBo OCYIeCT-
B/IATb Mepbl I NpefoTBpalleHNsa 3arpsAsHeHus,
BBI3BAHHOTO MoOpckoit aBapueit (cT. 221 KouBen-
LN).

Kommenmapuii. Tpu MoMeHTa B pemtenusax Cyzna
BBI3bIBAIOT COMHeHMA. IlepBblil KacaeTcs HeNpu-
sHaHMA Cy[joM HapylleHUs CYLIeCTBEHHOIO II07I0-
»xenus porosopa. ITo cyru, Cyn nogMeHwnn npoo6e-
My HapyuieHrss AC BOIIPOCOM O BO3MOXKHOCTU €ro
fla/IbHeiIero McronHeHus. Takasd BO3MOXKHOCTD,
HOABUBIIAACA ITIOCTIE 3aMEHBI apOUTPOB, a TAKXKe
npepnonaraemMoe packasHue CloBeHMM HMKAK He
ucKmoyaT ¢dakra HapymeHus CIoBeHMell NOIo-
xeHuit AC, 6e3 UCIIONHEHNsT KOTOPBIX TOCTIDKEHMEe
menun AC HeBO3MOXXHO. Takoe ITOHMMaHWE TIIOJ-
TBEPKIAETCA U CaMOM JIOTUKOI1 €T. 60 BeHckolt Kon-
BeHLMM. ITa HOPMa 3aKpeIIsAeT IPaBo IPeKPATUTD
JIOTOBOP, KOTOPBII BCE ellje MOKET ObITh MICIIONHEH;
JlaHHOE TIPaBO ObITIO ObI 6eCCMBICTIEHHBIM, eC/i Obl
HapyILIeHue BJIEK/IO 3a c000Ji HEBO3MOXXHOCTb VC-
HOJTHEH N,

Bmopoii momenm, MeHee O4eBUMIHBIN, KacaeTcs
yueta effectivités mpu genumutanyu 3anusa. bygyun
97IeMeHTOM NIpUHLMIA uti possidetis, effectivités ot-
PaXaOT CIOXKMBIINECH SKOHOMUYECKMUE, COLMAIb-
Hble U KYIbTYpHbIE YCIOBUA MCIIONb30BAHUA Tep-
putopun. B faHHOM cyyae, Of[HAKO, 3Ta CTPaTerys
pacxoanTcs ¢ 6a30BBIM NPUHINMIIOM AeIMMUTALINN
MopA - NMpMHIMIIOM 9KBuAucTaHuuyu. KoHBeHuus,
IEVICTBUTENILHO, HE pacllpocTpaHsAeT ero Ha BB, HoO
9TO CBSI3aHO He C TeM, UTO OH He moaxoauT ajs BB, a
¢ TeM, 4TO pexxuM BB B 11e1ioM He puKcupyeTcs faH-
HBIM JJOKYMEHTOM. DTO, OffHAKO, HE MICK/II0YaeT TOTO,
YTO IOAXOA K menuMutanuu BB gomkeH coBmagaTh
C TOAXOMOM K JeMMMUTALUM IPYTUX MOPCKUX paii-
OHOB ¥ YYUTBIBATb TOJNBKO reorpadudeckue co-
obpaxkeHns, a He effectivités. ITOMY eCTb U BIIOJIHE
panuoHanbHOe 0OBbACHEHNE: MCIONIb30BaHMe MOPA
He CO3JjaeT TaKOJ YCTOMYMBON CBA3Y, KaKyI0 BlIeYeT
3a co00J1 MCIONMb30BaHMe 3eM/IN (HalpyMep, CTPO-
UTEIbCTBO JIoMa). B aT0l1 cBsI3M abcTpakTHAs CIipa-
BE[UIBOCTDb 37IeCh JIMeeT Oosblilee 3HaueHMe, YeM
ucropuyeckue GpakTopsl.

Tpemuti momenm Kacaetcs Bbixopia Cl1oBeHUN B
OM. Cyz nnpyHAI BO BHMMaHUe «KM3HEHHbIE MHTe-
pecbl» ClIOBEHUM M YCTAHOBUII B €€ I10/1b3Yy palioH,
He IIpefycCMOTpeHHbl KonBeHIMel 1 npoxoaammit
B TM XopsaTtunu, — parion Bbixofia B OM. Jto pe-
IIeHMe BBIIIAAUT IPYyObIM IIOIpaHMeM IIPaBOBBIX
HOpM. Bo-nepsuvix, Cyn He Mor mcnonb3oBatbh AC,
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uMelollee MpPOLeCcCyanbHbIl XapaKTep, KaK OCHO-
BY [I/I1 CO3JlaHMA HOBOT'O MaTepyanbHO-IIPaBOBOTO
pexxuma. Bo-smopuix, ct. 3 AC He Tpebyet ot Cyna
y4pexXaaTb 0co0blit paiioH i Bbixoga CroBeHMN
B OM. OHa cTaBuT neper HUM JIMILIb 3afa4y onpe-
ey 3TOT BBIXOJ], KOTOPBIiI BIIONHE MOXKET IIPO-
xonuth yepe3 TM Xopsaruu. B-mpemvux, Cyp He
BIIpaBe IPUMEHATb NPMHIMI CIIPABENNNBOCTU B
yuep6 KoHBeHIMN, y4acTHMKaMy KOTOpOIl ABJIA-
I0TCSL 00€ CTOPOHBI. B-uemeepmpix, PeXMM BBIXO-
fia nuuiaem XOpBaTUIO TIPaB B OTHOLIEHUY CBOETO
TM, npenycmoTpeHHbIX KOHBeHIMell, B YaCTHOCTH
IpaBa HaCTaMBaThb HA MUPHOM XapaKTepe IIPOXofia,
IpaBa NPUOCTAHABINBATDb NIPOXOX M Jp. XOpBaTuA
OblIa COBEpLIEHHO ITpaBa, KOTJA YTBEpXK/ana, YTo
kKoHTakT ¢ OM MoOXXeT co3pmaBaThbcs Tonbko TM. B
COOTBeTCTBMHU e C pemeHueM camoro Cyma TM
Cnosenun He focturaer OM. Jloruxa Cyga mpep-
THOIaraeT, YTO OCTa/lbHbIe TOCYHAPCTBA, He MMeIo-
e Beixopa B OM, MoryT Tpe6oBatsb ero yepes TM
IpYTUX CTpaH, Mognbuuupys obmwmit pexnm TM
B CBOI0 n0/b3y. Kakoit-nmubo cmbicn B KonBeniym
B 3TOM C/Iydae MCYe3aeT, TaK ke KaK 1 OIlpefie/eH-
HOCTb perynupoBaHns’.

5. 3akmroueHue

PaccMoTpeHHbIe pelleHNsA YKa3bIBAlOT HA HEKO-
TOpBIe 001I1Ie TeHAEHLVIN.

Bo-nepsvix, oHM copepxar rpybble IpaBOBbIe
OLIMOKM, MOBIMABIINE Ha UCXOR fena. B nene JOKM
3TV OIMOKY MeHee O4YeBMJHbBIC, @ B [IBYX APYIUX
fienax Gornee sBHbIE. JJaHHbBIE IPOCYETDI ABIAIOTCA
pe3y/IbTaTOM IIPEBPATHOTO TOJKOBAHUA: CYABI pe-
LYLMPOBAIM VICTOPUYECKNL, PaKTUYeCKNII U HOp-
MaTUBHBIII KOHTEKCT HOPM IIpaBa U HEBEPHO OIIpe-
IensIm UX cMbIc (B fene Arctic Sunrise s 3T0ro
HOTpe6OBAIOCh Jaxke HepeOpMyINpOBaTh COfiep-
)aHye HOpMbI). O4eBUIHOCTD YKa3aHHbBIX OLINOOK
3acTaB/AeT IPEANOIOKNUTb He TOMBKO HeOpex-
HOCTb WIM HEJOCTATOK KBa/MMMUKALUK Cyfiell, HO 1
UX CyO'beKTUBHOCTb.

Bo-6mopoix, 9T pelIeHNsA OTPaxalT oobliee
HECOBEPIIEHCTBO MEXIYHAPOIHOIO apOuTpaxa,
HpOSBMBILIEECS B M30MpPaTEbHOM MCIOTb30BaHUM
JI0Ka3aTe/bCTB, OTCYTCTBUM IAPAHTIII IPOTUB IIPO-

Cnucok NNTepaTypbl

1. Tonctbix BJ1. 2015. MexodyHapoOHsle cyObl U Ux npakmu-
ka. M.: MexgyHapofHble oTHowweHusA. 504 c.

IIeCCYaIbHBIX 3/I0yIOTPeO/IeHNII, CTIOXKHOCTY 1 He-
[IOCTATOYHON KOHKPETM3alL[MM MeXaHU3Ma, 3aKpe-
wieHHOro B 4. XV KoHBeHI[MY, BBIIEYIIOMAHYTOM
HeplocTaTKe 0ecIpUCTPACTHOCTU M KBamuduKaiym
cygeit u ap. OGHOB/IEHHBII MEX/YHapPOIHBII Tpe-
TEVICKMIT CY/l TaK U He CTaJl JOCTOMHBIM IIapTHEPOM
u koukypeaToM MC OOH; aprymeHTsl, KOTOpbIe B
Hayasie XX B. ObUIM BBIIBYHYTHI B II0/Ib3y CO3[JAHMA
TIOCTOSIHHBIX CY/IOB, He yTPATU/IN CBO€J aKTyaIbHO-
CTH ¥ CETOfHA.

B-mpembux, paccMOTpeHHbIE pelleHNs OTpaka-
10T oblilee HeCOBEPIIEHCTBO MHCTUTYTOB MOPCKOTO
npasa. [leno Arctic Sunrise noxasasno, 4yto KonseH-
1A He COTeP)KUT YETKOTO PEeTyIMpOBaHMA IOPIC-
[VKIMY B OTHOLIEHMN MCKYCCTBEHHBIX YCTaHOBOK.
Heno o IOKM npopeMoHCTpupoBano Hanmudme ce-
Pbe3HBIX NIPOOEIOB B PEKMMAX UCTOPUIECKUX BOJ
¥ MOPCKUX (OPMMPOBAHUIT ¥ HETOYHOCTD IIOJIO-
JKEHMI 00 U3BATHUAX U3 0053aTe/IBHOTO MeXaHU3Ma
yperymuposanud. Criop Mexxpy Xopsarueit u Cio-
BeHIell BbIABII OTCYTCTBME YeTKMX KpUTepHeB Jie-
mumuranuu BB 1 Hecnoco6nocth Konsennun obe-
CIIeYNTh OaTaHC VIHTEPECOB TOCYAAPCTB B CIIydae,
ecmt TM ofIHOTO 13 HUX AB/IAETCA 3aKPbITBIM.

B-uemeepmpix, HeOCTATOK PeAKIMN HA 3T pe-
IIEHNA CO CTOPOHBI POCCUIICKOTO HAYYHOTO CO00-
I[eCTBA CBUJETEbCTBYET O IIeHHOCTHOII Ie30pUeH-
TaluM, HU3KOM YpOBHE KPUTMYECKON CaMOOILIEHKM
u Hexxemauuy u (WIM) HeCIocoOHOCTY OTCTauBaTh
HalVIOHa/IbHbIe NHTepechl. [lelicTBuTenbHO, Poccnsa
Obl1a CTOpOHOIT B fene Arctic Sunrise, a ee TIpeTeH-
3UM Ha ocoOble TIpaBa B ee IOJAPHOM CEKTOpe BO
MHOTOM CXOXU ¢ IpeTeHsusAMu Knurasd Ha ocobble
npaBa B IOKM. Peakipus 3apy6exHO! FOKTPUHBI
Ooree 3aMeTHA, HO 11 OHA efIBa I MOYKET OBITD IPU-
3HaHa JOCTATOYHOIA.

OrMeueHHble HeTaTVBHbIE TEHJIEHIIMM MOTYT
OBITH TIpeofoneHbl ABYMs crocobamu. Kommpo-
MMCCHBINl TyTh COCTOUT B KOPPEKTMPOBKE HPaBoO-
IPYMEHNUTENbHOI MPAKTUKY, [/ 4eTOo OCTATOYHO
HO/BEPTHYTb JONYIeHHbIe OMIOKY TTOZPOOHOMY 1
nyO/IMYHOMY aHaMu3y. PajiiKanibHbIi Ty Th IPEAIO-
7araeT M3MeHeHNe IPABOBLIX MHCTUTYTOB: JOION-
HeHre KouBeHumu, paspaboTky 6oree coBeplleH-
HBIX MEXaHM3MOB OTOOpa CyHeil M OCIapuBaHMA
apOUTPaXKHBIX PeLIeHNII U T.1.

2. Amerasinghe Ch.F. 2011. International Arbitral Jurisdic-
tion. The Hague: Martinus Nijhoff Publishers. 284 p. DOI:
https://doi.org/10.1163/€j.9789004181335.i-284

3. Arbitration Concerning the South China Sea: Philippines

7 [laHHOMY Aeny 6blnn NOCBsLLEeHbI HebosbLLne 0630pHbIe paboTbl [Perisic 2018; Ferri 2018].
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