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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuin XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA Pa3IyHbIX TOYEK 3peHuA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHeHNA HOPM COBPEMEHHOIO MeXAyHapOoA4HOro rnpaea. )KypHan HauesieH Ha KoHCconuaauno TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apy6exKHYI0 HayKy MeXAyHapO[HOro Nnpaea B ee NporpecCMBHOM Pa3BUTUM 1 NMO3UTUBHOM BO3AENCTBIM Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B xypHane

ny6nmnKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

BbUIEMKAHWH Anekcanap Hukonaesuy

3acnyeHHbli topucT Poccuiickon Oepepaumy, [LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKWMIN roCcyAapCTBEHHbIV MHCTUTYT MeXAYHAPOHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Pocculickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

MBAHOB AmuTpuin Bnagumnposuy

(nepBblil 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadefpbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapPOLHbIX OTHOLWeHW (YHuBepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

TY3MYXAMELOB baxtusap PancoBuy

3acnyxeHHbii opucT Poccuitckon Oepepaumnm, KaHAUAAT IOPUANYECKIX HayK,
BeAyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckasn akagemma MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

ABALUMNA3E Acnan XyceliHoBNY
3acnyeHHbl topucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kapeapoi MexxayHapoaHoro npaea, Poccnincknin

yHUBepcuTeTa ApY»K6bl Hapopos (Mockaa, Pocculickas ®edepayus)
BATNEP Yunbam

[IOKTOP NpaBa, 3acnyeHHbln npodpeccop LLIkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

BEPKMAH lMon

npodeccop, LLikona npasa n nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

BOPUNCOB Anekcein Hukonaesny

KaHAMAAT NONUTUYECKMX HayK, 3aBedytowmii kapeapoi OHECKO,
MOCKOBCKMIN roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

BEPEVHA Jlapuca BnagucnaBoBHa

KaHAWAAT PUONYECKUX HaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbI MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
EFOPOB Ceprein AnekceeBuny

LOKTOP 0PUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXayHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

KAPTALLUKWH Bnagumup AnekceeBuy

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI Hay4HbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuiickas akagemus Hayk

(Mockea, Pocculickas ®edepayus)

KOCTUH Anekcein AnekcaHapoBuy

KaHAMAAT lopraNYeckux Hayk, npodeccop, 3aBefytowmnii kadpeapon
MeX[yHapOAHOro YacTHOTO U FpaXKAaHCKoro npasa, MocKoBCKui
rocylapCTBEHHbI MHCTUTYT MEXAYHAPOAHbIX OTHOLWWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Pocculickas ®edepayus)
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MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

TOPKYHOB AHaTtonuih Bacunbesuny

AxafieMuk Poccuinckoi akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

AKYEB Hukonai Unbny

[IOKTOP l0pUANYECKMX HayK, npodeccop, AKaieMysa rocyjapCTBEHHOrO
ynpasnenus npu MNpe3vpaente Pecny6nukn Kasaxcran (Acmana, Kazaxcman)
AJINMOB Kapgbip 3axugosuy

[IOKTOP I0pUANYECKIX HAyK, Tpodeccop, 3aBeayolnii kadbeapoi
MeXayHapoAHoro npaea, HauyoHanbHbIn yHUBepcuTeT Y36eKkucTaHa
(TawkeHm, Y36ekucma)

BEVLLEMBUEB 3cenryn XXymaluesny

[LOKTOP I0pUANYECKIX HayK, Tpodeccop, Kbiprbi3cKuii HaLMoHanbHbIn
yHuBepcuTeT um. Kycyna banacarbiHa (buwkek, Kbipebisacman)
BUPIOKOB Muxaun Muxamnnosuny

[IOKTOP I0prANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBpOneincKoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweH (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
WBAHEHKO Butanuit CemeHoBUY

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

KOJIOCOBA CeeTtnaHa lOpbeBHa

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLwecTBeHHoe 06befuHeHre «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbIx Cun» (Mockea, Poccutickas ®edepayus)

KYNEBAKUH Bauyecnas Hukonaesny

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockea, Poccutickas @edepayus)
MYPAHOB Anekcangp Uropesuy

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoAHOro
YaCTHOTO 1 rpaXaaHCKoro npasa, MOCKOBCKMIA FOCYapCTBEHHDIA UHCTUTYT
MeXAyHapOoAHbIX OTHoLWeHWN (YHnBepcutet) ML Poccun

(Mocksa, Poccutickas ®edepayus)

NMABJIOBA Jliogmuna BacunbeBHa

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
PAXKABOB Cantymb6ap AgnHaeBuY

[LOKTOP I0pVANYECKIX HAYK, 3aBefyioLnil OTAENOM MeXLYHAapOAHOro NpaBga,
NHcTutyT dunocoduu, nonutonorum n npasa um. A.M. baxosaganHosa
Akagemun Hayk Pecny6nvku TagkukncTaH (Jywatrb6e, Taoxukucmax)
CABACbKOB NaBen Bacunbesny

KaHAMAAT PUANYECKUX HayK, CTAapLUNIA HAYYHbIN COTPYAHUK, MOCKOBCKMIA
rocyflapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

CANAOB Akmanb XonmaTtoBu4

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, AmpekTop, MHCTUTYT
(HaumnoHanbHbI LeHTp) No npaBam yenoseka Pecny6nunkmn Y3bekncraH
(TawkeHm, Y36ekucma)



KOTNAPOB UBaH MBaHOBMNY

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapogHoro npaea, MockoBckuii yHusepcuteT MBJ] Poccun

nm. B.A. Kukota (Mockea, Poccutickaa ®edepayus)

KYPOIOKOB lNenHaguin UpnHapxoBuy

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomKcKuin)
denepanbHbIi yHBepcuTeT (KasaHs, Pocculickas Gedepayus)

JIABUH Amutpuin KoHcTaHTUHOBUY

NOKTOP lopUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro nNpasa,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)
JIA3YTUH JleB AnekcaHapoBuy

[OKTOP toprANYEeCcKnX HayK, Npodeccop, 3aBeayiowmin Kadbenpon
MeXayHapOHOro 1 eBPONencKoro npaea, YpanbCkuil rocyaapCcTBeHHbIN
lopuamnyeckmnii yHusepcuteT (Ekamepunbype, Poccutickas ®edepayus)
JIAXOB EBrenwmii Fpuropbesuy

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, Poccuniickas TamoXKeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

MOWCEEB Anekceli AneKkcaHApPOBUY

[OKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accolmauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)
MOHACTbIPCKUI l0punia dayapaosuy

KaHAuAAT PUANYECKIX HayK, NapTHep, lopranyeckas ¢prpma
«MoHacTbipckuii, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

MIOJUTEPCOH Peiin

AOKTOP IOPUANYECKNX HAYK, npo¢eccop, npesngeHt AKaﬂeMI/II/I npaea,
TannuHcknn yHusepcutet (TannuH, IcmoHusA)

MANIKCOO Jlaypnu

npodeccop MexayHapofHoro npaea, YHuBepcuter r. TapTty

(TannuHH, 3cmoHus)

HE®E[JOB Bopuc iBaHoBUY

[IOKTOP 0pMANYECKNX HayK, AOLIEHT, podeccop Kadeapbl MexayHapoaHOro
npasa, MOCKOBCKWIA FrOCyapCTBEHHBIN UHCTUTYT MEXAYHaPOAHbIX
oTHoweHwui (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
MOTbE Tum

[IOKTOP NpaBa, MpurnatleHHbl npodeccop,

MoCKOBCKUI roCyjapCTBEHHBIN UHCTUTYT MEXAYHAaPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Pocculickas ®edepayus)

XJIECTOB Oner Hukonaesuny4

3acnyxeHHbii opucT Poccuiickon Oefepaumy, KaHAUAAT IOPUANYECKIX HayK,
npodeccop, npodpeccop Kadeapbl MEXLYHAPOAHOTO NpaBga,
[unnomatuyeckasn akagemua MU Poccum (Mockea, Poccutickas ®edepayus)
LUYMWJTIOB Bnagumup Muxannosuy

[IOKTOP lopMANYECKIX HayK, Npodeccop, 3aBefytoLwmnii Kadpeapon mexayHa-
popHoro npaea, Bcepoccuitckan akagemma BHELLHeR TOProsamn
MI/IHI/ICTepCTBa SKOHOMMYECKOro passntna Poccun

(Mockaa, Poccutickas ®edepayus)

3HTUH Mapk JibBoBUY

[OKTOP toprANYECKNX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
eBponenckoro npasa, MOCKOBCKMI rOCyAapCTBEHHbIN MHCTUTYT
MeXayHapOoAHbIX OTHOLWeHW (YHuepcutet) MU Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb

EOMMOBA AHHa MiBaHOBHa

Ph.D. (nonnTnyeckme HayKku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HaumroHanbHbIN nccnepoBaTenbCkuin yHUBepCUTET «BbiCLLeln LWKobl
3KOHOMUKM» (Mockaa, Poccutickas ®edepayus)

CAPCEMBAEB MapaTt AnpaHroposuy

[IOKTOP lopuANYECcKUX Hayk, npodeccop, LieHTpanbHaa n3bmpatenbHas Ko-
Mmuccua Pecny6nmkm KasaxctaH (Acmara, Kasaxcmar)

CAO®APOB Husamun A6aynna orny

JIOKTOP I0PUANYECKUX HAYK, 3aBeAyIOLWMI OTAENOM aAMUHNCTPATUBHOIO 1
BOEHHOro 3aKoHofaTenbcTa, Annapat Munnu Megxxnuca (MapnamexTa)
AsepbaiixaHcKon pecnybnmkm (baky, AsepbatioxaH)

TUMYEHKO JleoHug AmutpueBuny

JIOKTOP I0PUANYECKUX HayK, Npodeccop Kadeapbl MeXAYyHapOAHOTO NpaBa,
HauunoHanbHbI yHMBepcuTeT [ocyAapCTBEHHOM HAaNOroBoMn Cy»K6bl YKpanHbl
(Kues, YkpauHa)

TOJICTONMATEHKO FenHaguii MetpoBuy

JIOKTOP I0PUANYECKUX HayK, Npodeccop, AeKaH MeXayHapOAHO-NPaBOBOro
dakynbTeTa, MOCKOBCKMIA FOCYJapPCTBEHHDIA UHCTUTYT MEXAYHAPOAHbIX OT-
HoweHwuit (YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
TPEBKOB Anapeii ApamoBuy

3acnyxeHHbiin topuct CCCP, KaHAMAAT IPUANYECKNX HayK, NpefceaaTenb,
MexxpayHapogHbiii coto3 opucTtos (Mockea, Poccutickas ®edepayus)
YCTUHOB Bnagumup BacunbeBuy

3acnyeHHbIl opuct Poccuiickon Oeaepaumnu, LOKTOP I0PUANYECKNX HaYK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaumn B
I0xHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutickas ®edepayus)
XAUTOB Mypap OBesrenbpbieBuY

[IOKTOP I0pUANYECKMX HayK, npodeccop, npodeccop kapeapbl
KOHCTUTYLIMOHHOTO NpaBa, TYpKMEHCKUIA FOCYapCTBEHHbIN YHUBEPCUTET
M. Maxtymkynu (Awixa6ao, TypkmeHus)
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panbHoO cnyx60i No Haa30py B chepe CBA3M U MACCOBbIX KOMMYHVKALUIA
09.12.2000, cBMAETENbCTBO O pernctpauun: Ne 77-5895

ISSN (print): 0869-0049

KypHan BxoguT B [epeyeHb BefyLIMX pPeLieH3MPYeMbIX HayUHbIX XypHanoB
1 U3[aHUI, B KOTOPbIX AOMKHbI ObITb ONYONIMKOBaHbI OCHOBHbIE HayuHble pe-
3yNbTaTbl AUCCEPTALIMI HA CONCKAHVE YUYeHbIX CTEeNeHeln KaHAMAaTa 1 JOKTopa
HayK.

»Kypnan Bkniouen B PUHL

MoanucHo nHAeKc B Katanore «PocrneuyaTtb» 70893

MepuopnyHocTb: 4 pasa B rof

Yupeputenu: MexayHapofHbiii COlo3 06LLECTBEHHbIX 0ObeANHEHNI OPVCTOB
«MexpyHapogfHblii cot3 topuctos»; PeaepanbHoe rocyfapcTBeHHOE aBToO-
HOMHOe 06pa3oBaTenbHOE yupexaeHue Bbiclero o6pazoBaHms «MOCKOBCKMIA
rocy[apCTBEHHbIA UHCTUTYT MEXAYHAPOAHbIX OTHOLEHWI (yHBepcuTeT) Mu-

HUCTEePCTBA MHOCTPaHHbIX Aen Poccuiickon Mepepauum»

Cauit: http://mijil.ru

Appec: 119454, Poccuiickan Qegepauus, np. BepHagckoro, . 76, kom. 146
E-mail: mjil2@mail.ru

Ten.: +7(495)434-94-40

MopnucaHo B neyatb 02.04.2018 .

Tupax: 1000 ak3emnnApos

3aka3 N° 489

OTneyaTaHo B oTgesne onepaTrBHON nonurpadum

1 MHOXWUTeNbHOW TexHnku MIIMO MU PO

119454, Mocksa, np. BepHapgckoro, 76

Bbinyckatowuin pegakrop - Hepenos B./1.
Bepcrtka - Bonkos [1.E.

© «MOCKOBCKIIA XypHan MexayHapoaHOro npasa», 2018

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 1 « 2018



Moscow Journal !ssue1-2018

of International
Law

ABOUT THE JOURNAL

The Moscow Journal of International Law is a professional tribune open for various points of view on the interpretation and application of the norms of modern
international law. The Journal is aimed at consolidation of creative efforts by lawyers who represent the Russian and foreign science of international law in its
progressive development and positive impact on international legal practice. The journal also publishes the results of studies of national law, including foreign law,

in the general context of application of international law.

EDITORIAL BOARD
EDITOR-IN-CHIEF

Alexander Nikolaevich Vylegzhanin

Doctor of Laws, Professor, Head of the International Law Department,
Moscow State Institute of International Relations (University) of the Ministry
of Foreign Affairs of Russia (Moscow, Russian Federation)

DEPUTY EDITORS-IN-CHIEF

Dmitry Vladimirovich Ivanov

Candidate of Laws, Associate Professor, Associate Professor of the
International Law Department, Moscow State Institute of International
Relations (University) of the Ministry of Foreign Affairs of Russia

(Moscow, Russian Federation)

Bakhtiyar Raisovich Tuzmukhamedov

Candidate of Laws, Leading Researcher, Diplomatic Academy of the Ministry
of Foreign Affairs of Russia (Moscow, Russian Federation)

EDITORIAL BOARD MEMBERS

Aslan Khuseinovich Abashidze

Doctor of Laws, Professor, Head of the International Law Department,
Peoples’ Friendship University of Russia (Moscow, Russian Federation)
William Butler

Doctor of Laws, the John Edward Fowler Distinguished Professor of Law,
Pennsylvania State University (University-Park, USA)

Paul Berkman

Professor, School of Law and Politics, Tufts University (Medford, USA)
Alexey Nikolaevich Borisov

Candidate of Political Sciences, Head of the UNESCO Department,

Moscow State Institute of International Relations (University) of the Ministry
of Foreign Affairs of Russia (Moscow, Russian Federation)

Larisa Vladislavovna Vereina

Candidate of Laws, Associate Professor, Associate Professor

of the International Law Department, Moscow State Institute of International
Relations (University) of the Ministry of Foreign Affairs of Russia

(Moscow, Russian Federation)

Sergey Alexeevich Egorov

Doctor of Laws, Professor, Professor of the International Law Department,
Diplomatic Academy of the Ministry of Foreign Affairs of Russia

(Moscow, Russian Federation)

Vladimir Alexeevich Kartashkin

Doctor of Laws, Professor, Chief Researcher of the Human Rights Sector,
Institute of State and Law, Russian Academy of Sciences

(Moscow, Russian Federation)

Alexey Alexandrovich Kostin

Candidate of Laws, Professor, Head of the Private International and Civil Law
Department, Moscow State Institute of International Relations (University) of
the Ministry of Foreign Affairs of Russia (Moscow, Russian Federation)

Ivan Ilvanovich Kotlyarov

Doctor of Laws, Professor, Professor of the International Law Department,
Kikot Moscow University of the Ministry of the Interior of Russia

(Moscow, Russian Federation)

Moscow Journal of International Law « 1 « 2018

EDITORIAL COUNCIL
PRESIDENT

Anatoly Vasilievich Torkunov

Doctor of Political Sciences, Professor, Rector of the Moscow State Institute
of International Relations (University) of the Ministry of Foreign Affairs of
Russia, Academician of the Russian Academy of Sciences, Moscow, Russian
Federation

MEMBERS OF THE EDITORIAL COUNCIL

Nikolai llyich Akuev

Doctor of Laws, Professor, Head of the Institute of Justice of the Academy
of Public Administration under the President of the Republic of Kazakhstan,
Astana, Kazakhstan

Kadyr Zakhidovich Alimov

Doctor of Laws, Professor, Head of the International Law Department of the
National University of Uzbekistan, Tashkent, Uzbekistan

Esengul Zhumashevich Bejshembiev

Doctor of Laws, Professor of the Institute of Law of the Kyrgyz National
University named after Jusup Balasagyn, Bishkek, Kyrgyzstan

Mikhail Mikhailovich Biryukov

Doctor of Laws, Professor, Professor of the European Law Department,
Moscow State Institute of International Relations (University) of the Ministry
of Foreign Affairs of Russia, Moscow, Russian Federation

Vitaly Semyonovich lvanenko

Candidate of Laws, Associate Professor, Associate Professor of the
International Law Department of the Saint-Petersburg State University,
Saint-Petersburg, Russian Federation

Svetlana Yurievna Kolosova

Master of Laws, Retired Lieutenant Colonel of Justice, Public and Private
Partnership Moscow House of Veterans of War and Armed Forces, Moscow,
Russian Federation

Vyacheslav Nikolaevich Kulebyakin

Candidate of Laws, Associate Professor of the International Law Department,
Moscow State Institute of International Relations (University) of the Ministry
of Foreign Affairs of Russia, Moscow, Russian Federation

Alexander Igorevich Muranov

Candidate of Laws, Associate Professor, Associate Professor of the Private
International and Civil Law Department, Moscow State Institute of
International Relations (University) of the Ministry of Foreign Affairs of Russia,
Moscow, Russian Federation

Ludmila Vasilievna Paviova

Candidate of Laws, Associate Professor, Professor of the International Law
Department of the Faculty of International Relations of the Belarusian State
University, Minsk, Belarus

Saitumbar Adinaevich Radzhabov

Doctor of Laws, Bakhovaddinov Institute of Philosophy, Political Science
and Law of the Academy of Science of the Republic of Tajikistan, Dushanbe,
Tajikistan

Akmal Kholmatovich Saidov

Doctor of Laws, Professor, Head of the Human Rights Institute (National
Center) of the Republic of Uzbekistan, Tashkent, Uzbekistan



Gennady Irinarkhovich Kurdyukov

Doctor of Laws, Professor, Professor of the International and European Law
Department of the Kazan Federal University (Kazan, Russian Federation)
Dmitry Konstantinovich Labin

Doctor of Laws, Professor of the International Law Department, Moscow
State Institute of International Relations (University) of the Ministry of Foreign
Affairs of Russia (Moscow, Russian Federation)

Lev Alexandrovich Lazutin

Doctor of Laws, Professor, Head of the International and European Law
Department of the Ural State Law University

(Yekaterinburg, Russian Federation)

Eugene Grigorievich Lyakhov

Doctor of Laws, Professor, Professor of the Constitutional and International
Law Department, Russian Customs Academy (Moscow, Russian Federation)
Yuri Nikolaevich Maleev

Doctor of Laws, Professor, Professor of the International Law Department,
Moscow State Institute of International Relations (University) of the Ministry
of Foreign Affairs of Russia (Moscow, Russian Federation)

Alexey Alexandrovich Moiseev

Doctor of Laws, Vice-President, Russian International Law Association
(Moscow, Russian Federation)

Yuri Eduardovich Monastyrsky

Candidate of Laws, Partner, Monastyrsky, Zyuba,

Stepanov & Partners Law Firm (Moscow, Russian Federation)

Rein Miillerson

Doctor of Laws, Professor, President of Law School, Tallinn University
(Tallinn, Estonia)

Lauri Mélksoo

Professor of International Law, University of Tartu (Tallinn, Estonia)

Boris Ivanovich Nefyodov

Doctor of Laws, Associate Professor, Professor of the International Law
Department, Moscow State Institute of International Relations (University) of
the Ministry of Foreign Affairs of Russia (Moscow, Russian Federation)

Tim Potier

Doctor of Laws, Invited Professor, Moscow State Institute of International
Relations (University) of the Ministry of Foreign Affairs of Russia

(Moscow, Russian Federation)

Oleg Nikolaevich Khlestov

Candidate of Laws, Professor, Professor of the International Law Department,
Diplomatic Academy of the Ministry of Foreign Affairs of Russia

(Moscow, Russian Federation)

Vladimir Mikhailovich Shumilov

Doctor of Laws, Professor, Head of the International Law Department, Russian
Foreign Trade Academy of the Ministry for Economic Development of Russia
(Moscow, Russian Federation)

Mark Lvovich Entin

Doctor of Laws, Professor, Head of the European Law Department, Moscow
State Institute of International Relations (University) of the Ministry of Foreign
Affairs of Russia (Moscow, Russian Federation)

ASSISTANT EDITOR

Anna lvanovna Yefimova

Ph.D. in Political Science, Associate Professor of the Political Science
Department, National Research University Higher School of Economics
(Moscow, Russian Federation)

Marat Aldangorovich Sarsembaev

Doctor of Laws, Professor, member of the Central Election Commission of the
Republic of Kazakhstan, Astana, Kazakhstan

Nizami Abdulla oglu Safarov

Doctor of Laws, Head of the Administrative and National Defense Legislation
of the Secretariat of the Milli Majilis (Parliament) of the Republic of Azerbaijan,
Baku, Azerbaijan

Pavel Vasilievich Savas’kov

Candidate of Laws, Senior Researcher, Moscow State Institute of International
Relations (University) of the Ministry of Foreign Affairs of Russia, Moscow,
Russian Federation

Leonid Dmitrievich Timchenko

Doctor of Laws, Professor of the International Law Department of the National
University of the State Fiscal Service of Ukraine, Kyiv, Ukraine

Gennady Petrovich Tolstopyatenko

Doctor of Laws, Professor, Dean of the International Law Faculty, Moscow
State Institute of International Relations (University) of the Ministry of Foreign
Affairs of Russia, Moscow, Russian Federation

Andrey Adamovich Trebkov

Candidate of Laws, Head of the International Union of Lawyers, Moscow,
Russian Federation

Vladimir Vasilievich Ustinov

Doctor of Laws, Presidential Envoy to the Southern Federal District,
Rostov-on-Don, Russian Federation

Murad Ovezgeldyevich Khaitov

Doctor of Laws, Professor, Professor of the Constitutional Law Department

of the Turkmen State University named after Magtymguly, Ashgabat,
Turkmenistan

Moscow Journal of International Law was registered as mass media by
the Federal Service for Supervision in the Sphere of Telecom, Information
Technologies and Mass Communications on the 9" of December, 2000.
Registration certificate: N 77-5895

ISSN (print): 0869-0049

The Journal is on the List of leading peer-reviewed academic journals and
editions where key scholarly results of Cand. Sci. and Dr. Sci. theses should be
published.

The Journal has been included in the Russian Science Citation Index (RSCI).
Subscription Index: 70893

Publication Frequency: Quarterly

Founders: International Union of Lawyers; Moscow State Institute of

International Relations (University) of the Ministry of Foreign Affairs of Russia

Web-site: http://mijil.ru

Address: 76, pr. Vernadskogo, Moscow, Russian Federation, 119454
E-mail: mjil2@mail.ru

Tel.: +7(495)434-94-40

Circulation: 1000 copies

Executive editor - Boris |. Nefyodov
Typography - Dmitry E. Volkov

© «Moscow Journal of International Law», 2018

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 1 « 2018



COAEPXXAHUE
MexgyHapoaHO-npaBoBble BONPOChI Tepputopuin

Mameeesa T./.

MpUHUMN TeppUTOPUANIbHOM LLENOCTHOCTU

B MeXAyHapOAHO-MPaBOBOM UHCTPYMEHTAPWN MUPHOTO
pa3peLueHna TeppUTOpranNbHbIX CNOPOB

MexayHapogHoe Kocmnyeckoe npaso

bepkmat I1., BoineaxxaHuH A.H.,

t036awaH M.P., Modrou XK.K.

MexgyHapoaHoe Kocmuyeckoe npaso:

obuwwe ana Poccun n CLLUA BbI30BbI U NepCreKTUBbI

MpaBa yenoBeka

Mycmadgpaesa H.W. kbizel

K 70-neTtuio BceobLen aeknapauum npas yenoBeka
MexpyHapoaHoe SKOHOMMNYecKoe nNpaso
BopoHyosa H.A.

BcemupHas Toprosas opraHumsauumsa:

K BOMPOCY 06 yNpoLEeHNN TaMOXEHHbIX
npoueayp Toprosau. Yactb 1
MexpayHapoaHoe 3Konornyeckoe npaso
ConHues A.M.

M3meHeHue KnumarTa:
MeX[yHapOAHO-NPaBOBOe M3MepeHme
AnnnomaTtnyeckoe N KOHCY/bCcKoe npaBo
Hazuesa A.A., Jlapura @.LLI.
MexpgyHapoaHo-NpaBoBble acneKTbl
AMNIOMaTNYeCcKoro NpoToKona
MexpyHapoaHoe Bo3/ylHOe NpaBo
KoHrtoxosa A.C.

K Bonpocy o noHATAK

«HaLMOHaNbHOCTb BO3YLLUHOIO CyAHa»
MexpyHapoaHoe yacTHOe nNpaBo
Madupskos A.B.

Y6bITKM Kak OfHO 13 CPeACTB NMPaBoBOW
3awuTbl no npasy OPI

Moscow Journal of International Law « 1 « 2018

16

35

44

60

79

89

102

CONTENTS

International Legal Issues of Territory

Tatiana D. Matveeva

The Principle of Territorial Integrity in the Context of
Territorial Disputes Resolution

Space Law

Paul A. Berkman, Alexander N. Vylegzhanin,

Mariam R. Yuzbashyan, Jean-Christophe Mauduit

Outer Space Law: Russia-United States Common
Challenges and Perspectives

Human Rights

Najiba I. Mustafayeva

To the 70" Anniversary of the Universal Declaration of
Human Rights

International Economic Law

Natalia A. Vorontsova

World Trade Organization: on the facilitation of customs
procedures for trade. Part |

International Environmental Law

Alexander M. Solntsev

Climate Change: international legal dimension
Diplomatic and Consular Law

Amina Al. Nagieva, Fakiya Sh. Larina

International Legal Aspects of the Diplomatic Protocol
Air Law

Anastasia S. Konyukhova

The “Aircraft Nationality” in International Law
International Private Law

Alexander V. Padiryakov

Damages as one of the Remedies under the Law of
Germany



MEXAYHAPOAHO-MPABOBbLIE BOMPOCHI TEPPUTOPUI

T.J. MatBeeBa

MEXAYHAPOAHO-NMPABOBbBIE BOMPOCbI TEPPUTOPUU

DOI: 10.24833/0869-0049-2018-1-6-15

TatbsAHa AmutpuesHa MATBEEBA

V]HCTVITyT npaBa u HaLUMOHaNbHOMN 6e3onacHocTK, Poccuiickas akagemMmmaAa HapogHoro X03AMNCTBa U

rocyfnapcTBeHHowm ciy6bl npu Mpe3naeHte PO

MpocnekT BepHaackoro, 84-6, Mockaa, 119571, Poccninckaa ®epepaunsa

academia20082008@yandex.ru
ORCID: 0000-0002-0809-5214

NPUHLMN

TEPPUTOPUANIbHOW LEJIOCTHOCTU
B MEXAYHAPOOHO-NMPABOBOM
MHCTPYMEHTAPUN MUPHOTIO
PASPELWUEHUA TEPPUTOPUAJNIbHbIX

CMNnoPOB

BBEOEHMUE. Jccnedosanue KoHuenmyanvHvix
0CHOB8 NPUHUUNG MePPUMOPUATLHOLE UeN0CHO-
CMU 20cy0apcmes ¢ yuemom 603MONCHBIX KONAUSUL
0aHH020 NPUHUUNA C PABHOUEHHBIM NO C60ell npa-
806011 cujle NPUHUUNOM NPAsa HAPOOA HA CAMO-
onpedeneHue aKxmyanvHo, 0COOeHHO 6 KOHmeKcme
COBPEMEHHDIX MeNOYHAPOOHBIX OmHOueHUTi. Bme-
cme ¢ mem 060cHOBaHUe HEOOXOOUMOCMU YBae-
HUSL  MeppumopuanvHoil  Ueso0crmHoCmu  20cy-
dapcme 6 npouecce peuieHUss meppurmopuUanIvHvIX
CNopo6 Mbl HAX00UM U 6 Mpydax npedcmasumernei
HAyKu Mex0yHAPOOH020 NPpasa NPpouisivlx 6eK06.

MATEPUAJIBI I METOIBI. Ha npumepe Oes-
menvHocmu, npexcoe écezo, OOH 6 cmamve nokasa-
Ha appexmusHocmv 00paLeHUsT YHUBEPCATIDHBIX U
PeSUOHANILHBIX CYOEOHbIX U HeCYOeOHbIX 0peaH08 K
NPUHUUNY  MEPPUIMOPUATIOHOLL  UeTIOCMHOCU 8
npouecce ypezynuposarus meppurmopuanvHulx cno-
P08, BO3HUKAOUUX 8 X00€e peanu3auuu npasa Hapo-
006 Ha camoonpedenerue. CneyuanvHbiMu mamepu-
anamu uccnedosanus nocnyxcunu peweruss Cosema

Beszonacnocmu OOH no meppumopuanvHoim cno-
pam, pesomouuu Ienepanvroti Accambneu OOH no
MeppumopuanvHuim cnopam, [leknapauus o npum-
UUNax mMexoyHapooHozo npaea, KAcarusuxcs opy-
HECIMBEHHVIX OMHOWEHULl U  compyoHu1ecmea
MexH Oy 20cy0apcmeamu 6 coomeemcmeuu ¢ yema-
som Opeanusayuu Obwedunennvix Hayuii, 1970 2.,
Jexnapauus o npedocmasneHuu He3a6UCUMOCIIU
KOJIOHUATIbHLIM cmparam u Hapooam 1960 e. u 0ok-
MPUHATILHBIE MOTKOBAHUS SMUX DOKYMEHIOB.
PE3VJ/IbTATbI MMCCIEOJOBAHUA. Ilo umo-
2am NposedeHHO20 AHANU3A ABMOP OmMeuaem,
4mo omcymcmeue 6 Mex0yHapoOHoM npase 00-
CMAMmo4Ho 4emKoz0 Npasoeozo  OnpedeseHus
NPpUHUUNG MepPUMoOpPUAnIbHOL UeIOCIMHOCU U
20 63aUMO03ABUCUMOCIU C NPABOM HAPOOOB HA Ca-
Mmoonpedenerue 6edem K 080UHbLIM CrMaHOApMam 6
oueHKe COBPEMEHHDIX YePO3 MeHOYHAPOOHOL cma-
6unvHocmu U 6e30NAcCHOCMU.

OBCYJXIEHUWE U BBIBOJBI. Asmopom o6o-
CHOBAHA HE0OXOOUMOCYb NPOPeccUsHoz0 Pas3eu-
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MUt U KOOUPUKAUUU HOPM MENOYHAPOOHO020 Npa-
84, HAUeENeHHbIX HA A0aNmMauuio K co8pemeHHbIM
Peanuam u npuUHKUNG meppumopuUavHoti ueocm-
HOCMU, U NPUHUUNA NPABA HAPOOOB HA CAMOONpe-
destetiuie, ¢ mem 4rmMo6blL YCUNUMb B03MOHCHOCIIU UX
PAasHOUeHHO020 0eticmBUs Kax UCOYHUKOB MeHOY-
HapooHozo npasa.

KIIIOYEBBIE CJHIOBA: npunyun meppumopu-
A7IbHOU UeSIOCIHOCMU, NPA60 HAPOO06 HA CAMO-
onpedeneHue, ceyeccus, naeOUCUUmM, meppumopu-
anvHvle cnopul, peurenusi Cosema besonacnocmu
OOH no meppumopuanvHuim cnopam, pe3onouun
Ienepanvroti Accambneu OOH no meppumopuano-
HbIM chopam, Jlexnapayus o NpUHUNax mexoyHa-

pOOHO20 npasa, KACAOULUXCA OPyHecmBeHHbIX
OMHOWEHUI U cCOMPYOHUHECBA MeH Oy 20Cyoap-
cmeamu 6 coomeemcmeuu ¢ Yemasom Opzanu3sa-
yuuu Ob6weounennvix Hayuil, 1970 2., Hexnapayus o
npedocmasneHuu He3a6UCUMOCU KOTIOHUATbHbIM
cmpanam u Hapooam 1960 e.

JIIA ODUTUPOBAHMA: Marseesa T.JI. 2018.
[IpvHIMII TeppUTOPMANBHON ILEMTOCTHOCTU B
MEXYHapOJHO-IIPaBOBOM MHCTPYMEHTapun
MUPHOIO paspellleHNs TeppUTOPUATbHBIX CIIO-
poB. — MOCKOBCKULL HYPHATL MeHOYHAPOOHO020
npasa. Ne 1. C. 6-15.

DOI: 10.24833/0869-0049-2018-1-6-15
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THE PRINCIPLE OF TERRITORIAL
INTEGRITY IN THE CONTEXT OF
TERRITORIAL DISPUTES RESOLUTION

INTRODUCTION. The research of the conceptual
foundations of the principle of territorial integrity of
states, taking into account possible conflicts of this
principle with the principle of the right of people to
self-determination equivalent in their legal force, is
actual, especially in the context of contemporary in-
ternational relations. At the same time, the justifica-
tion of the need to respect the territorial integrity of
states in the process of settling territorial disputes is
also demonstrated in the works of the early represen-
tatives of international legal doctrine.

Moscow Journal of International Law « 1 « 2018

MATERIALS AND METHODS. On the example
of the activities, first of all, of the UN the article
shows the effectiveness of the appeal of universal and
regional judicial and non-judicial bodies to the prin-
ciple of territorial integrity in the process of settling
territorial disputes arising in the course of realizing
the right of peoples to self-determination. The spe-
cial materials for the research were the decisions of
the UN Security Council on territorial disputes, the
resolutions of the UN General Assembly on territo-
rial disputes, the Declaration on the Principles of In-
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ternational Law concerning Friendly Relations and
Cooperation among States in accordance with the
Charter of the United Nations of 1970, the Decla-
ration on the Granting of Independence to Colonial
Countries and Peoples of 1960 and doctrinal inter-
pretations of these documents.

RESEARCH RESULTS. Based on the results of
the analysis, the author notes that the absence in
international law of a sufficiently clear legal defini-
tion of the principle of territorial integrity and its
interdependence with the right of peoples to self-de-
termination leads to double standards in assessing
contemporary threats to international stability and
security.

DISCUSSION AND CONCLUSIONS. The
author emphasized the necessity of progressive de-
velopment and codification of the norms of interna-
tional law, aimed at adapting to contemporary reali-
ties and the principle of territorial integrity, and the
principle of the right of peoples to self-determination,

11e Ha 3ape GOpMMUPOBAHVI MEXXITYHAPOLHO-

rO IIpaBa KaK CaMOCTOATENbHOIM IIPaBOBON

CUCTeMBl, TIPU3BAHHON M30aBUTh HACETSIO-
1[ye IIaHeTy 3eM/IA Hapojbl OT OeCTBUII BOJIHBI,
YTBEPAUTb CIPABEMBOCTb ¥ Bepy B IIpaBa Yeno-
BeKa, €ro MyJpble VCCIeOBaTeIN, TBOPIbI HAYKM
MeX/JYHAPOJHOTO TpaBa MpPeABUJIENN, YTO OFHUM
U3 IIABHBIX MPEISITCTBMII HA MYTH peaan3aliuu
9TUX Lieielt OYAYT meppumopuanvhvle cnopbvl, KOTO-
pble, 4TOOBI N36€XKaTh BOOPYKEHHBIX KOH(INKTOB,
CTIefyeT pellaTh UCKIIUUMENbHO NPABOBLIMU CPeo-
cmeamy. Brlgaromuiica ro/maHAcKmit opuct Iyro
Ipoumit (1583-1645), KOTOPOTO CIIPABENINBO MPU-
3HAIOT OJJHUM U3 OCHOBATe/Iell HayKU MeXIYHapOf-
HOTO IIpaBa, IMPeRyIpexXas, YTO Meppumopuain-
Hole Cnopol, He ypezyuposanHtbvle «Npasom Hapooos»,
8nocnedcmeuy  mMozym 00epHYmMvCs  cepve3HbIMU
npobnemamui, 8 HACMHOCHU MeHOYHAPOOHOU HANPS-
HEHHOCMbIO 8NI0Mb 00 00PA30BAHUS, BbIPANASCH
COBPEMEHHDIM A3bIKOM, «3AMOPOHEHHBIX KOHPAUK-
moe» unu «2opsAuux mouek». B nponecomenax (p.-
rped. 7POAEYOUEVA — «IIPERUCTIOBIEY, «BBEEHNUEN)
K CBOEMY 3HaMeHUTOMY TpakTaTy «O MmpaBe BOJHBI
u mupa» I. Tpoumit mucan: «...Ilogo6HO TOMY, Kak
TPOK[AHVH, HApYLIAOLINIT BHYTPUTOCYAAPCTBEH-
HOe IIPaBO pajy CBOel O/ypKariieli BBITOABI, TeM Ca-
MBIM IIOfIPBIBAET OCHOBY COOCTBEHHOTO CBOETO O1a-
TOIONTY YISt ¥ O/IaTOIONTY VISl CBOETO IOTOMCTBA, TaK

8

so as to enhance the opportunities for their equiva-
lent action as sources of international law.

KEYWORDS: the principle of territorial integrity,
the right of peoples to self-determination, secession,
plebiscite, territorial disputes, decisions of the UN
Security Council on territorial disputes, UN General
Assembly resolutions on territorial disputes, Decla-
ration on the principles of international law con-
cerning friendly relations and cooperation between
states in accordance with the Charter of the Orga-
nization United Nations of 1970, Declaration on the
Granting of Independence to Colonial Countries and
Peoples of 1960

FOR CITATION: Matveeva T.D. The Principle of
Territorial Integrity in the Context of Territorial
Disputes Resolution. - Moscow Journal of Interna-
tional Law. 2018. No. 1. P. 6-15.

DOI: 10.24833/0869-0049-2018-1-6-15

TOYHO ¥ HApOJ, HapYUIAIOIINIL... IPaBO HAPOJOB,
HaBCer/ja MOAPhIBaET OCHOBY CBOETO COOCTBEHHOTO
criokorictBua B Oymymem» [[poumit 1994:48-49].
ITokasaTenbHo, uto I. [pouuii, mpenmarasa BO3MOX-
HbIe MMpPHBIE CIIOCOOBI PellleHNs TePPUTOPUATBHBIX
CIIOPOB, OTZABaJI IPeANOYTeHNe IPUHIVITY meppu-
MOPUANLHOLL Ue0CIHOCY, YTO TIORTBEP)KIAETCA
ero pacCcyX/eHnsAMM O Ipo6eMax, BO3HUKAIOIIIX
IpY OIpefe/ieHN! IPAaBOBOrO CTaTyca Qapparepa
PEKU ¥ peYHBIX OCTPOBOB, T.€. O BOIPOCAX, KOTOPbIE
U CerofHs 00/Ie3HEHHO PeLIAIOTCS MPY 3aK/TI0YeHNN
JIOTOBOPOB, KAaCAIOUIMXCA JEMVMMUTAINY BOLHBIX
TpaHMI.

OpuH M3 aBTOpPOB €BPOMENCKON KOHILEMIUNU
BEYHOro Mupa, ppanuysckuit aboar lapas-Vpune
ne Cen-Ilbep (1658-1743), cpeay HMPUHIUIIOB, Ha
OCHOBAHMM KOTOPBIX BO3MOXKHO YperylImpoBaHue
TEPPUTOPUANIBHBIX CIOPOB, HA3BIBAL 2APAHIMUI0
20cy0apcmeam ux meppurmopuanvbHolx 61a0eHUtl,
omkas om jus ad bellum - npaea Ha 6otiny, cauTaB-
IIErOCsl B TOT HEPUOJ, ICKOHHBIM IIPaBOM T'OCYyfap-
CTBA U UCIO/Ib30BABIIErOCs B TOM 4MC/Ie I pelle-
HMsI TepPUTOPUATIBHBIX IIpo6ieM. VIMEeHHO Takumm
NPVHINUIAMY, KaK CYUTAN MBICTUTENb, TODKHBI
PYKOBOACTBOBATbCS apOUTPAKY M MEKIYHAPOHbIE
CyieOHbIe TpUOYHA/IBI, YIaCTBYIOIYE B YPETYINPO-
BaHUY TepPUTOPUAIbHBIX criopoB [Abbé de Saint-
Pierre 1787].

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 1 « 2018
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O60cHOBaHNe HEOOXOAMMOCTY YBaXKEHMs Tep-
PUTOPUAILHOI LIeIOCTHOCTY TOCYAAPCTB B IPOIec-
ce pelleHNs TePPUTOPUAIBHBIX CIOPOB Mbl HAXO-
VM U B IIpOM3BENeHMAX yueHbIX XX B., HAIpUMEP
B TPyHaX aHIIMIICKOTO IOPUCTa-MEXIyHapOJHMKA
Slna Bpoynnu. B xauectBe agppexmusrozo mexanus-
Ma VIX YperynimpoBaHua bpoyHny npemIoxxm Takomn
CII0CO0 TePPUTOPHMATBHBIX M3MEHEHMII, KaK KOHOO-
MUHUYM, TIOCPEIICTBOM KOTOPOTO /1B M/IM HECKO/Ib-
KO TOCY[]apCTB OCYILeCTB/IAIT Ha OCHOBE JJOTOBOPa
cosmecmHoe ynpasneHue 00HOT U Moti xe meppumo-
pueti [Bpoyunm 1977:186]. PasymHOCTB 9TOrO CII0-
coba, KaK M3BECTHO, HEOJHOKPATHO IOATBEPXK/a-
J1ach B IIPAKTUKe MEK/[YHAPOJHBIX OTHOIIECHMIL.

Bripouem, JoroBopHO-TIpaBOBOE 3aKpeIlIeHNe B
MeX/YHAPOJHOM IIpaBe MPUHUUN MepPUrmopuay-
HOTL Ye/I0CMHOCU 20CY0apCcmé TIOTY4NT IMEHHO B
YcraBe OOH. OTOT HOKYMeHT 00sA3bIBaeT CTPAaHbI
paspewiams c60u Mex0yHAPOOHble CHOPbL MUPHDL-
MU cpeOcmeamu, 6030epPHUBAMBCS 6 UX MeH0y-
HAPOOHDIX OMHOUIEHUAX OM YePO3bl CUNOL UMY ee
NpUMeHeHUss KaK Npomue meppumopuanvHoil He-
NPUKOCHOBEHHOCMU, MAK U NPOMUE NONUMUHECKOU
Hesasucumocmu 1106020  eocyoapcmea'. JlaHHBI
HPVHLUI OBUT yTOYHEH B puHsATON B 1970 1. Tene-
panpHoit Accambrneeit OOH [leknapayuu o npuniyu-
nax mexmo0yHapooHozo npasa, KAcarousuxcs Opysie-
CMBEHHDBIX OMHOWEHUTI U COMPYOHUUECMEa Mexoy
eocyoapcmeamu 6 coomeemcmeuu ¢ Yemasom OOH
(manee — [lexymapanmus o NPUHLUIIAX MEXIYHApOH-
HOTO IIpaBa)’, B KOTOPOJ INOATBEPXKJanach 00si-
3aHHOCTDb CTPAH B8030ePHUBAMbCA OM M00bIX Oeli-
cmeuti, HaNpaseHHvIX NPOMUE MePPUMOPUATLHO
yenocmnocmu  0pyz020 2ocyoapcmea. IlpuHuymm-
aJIbHO BaXXHO 0OpaTUTh BHUMaHNUe Ha COfiepiKalle-
ecsa B Jlexknapanyu ykasaHue Ha TO, YTO MPUHUUN
MeppumopuanvHoli YeI0CmHOCMU U 6ce  Opyeue
NPUHUUNDBL MENOYHAPOOHO20 NPABA OONIHHbL MPAK-
mosamvcs Kax 63aumoceasanHovle. To ecTb IPUHLINII
TepPUTOPYUA/IBHON LIeJIOCTHOCTH CTIelyeT TONKOBATb
B KOHTEKCTe BCeX [IPYTMX IPUHIUIIOB, B YaCTHOCTI
IpaBa HapOJiOB Ha CaMOOIIPefie/IeHNe.

Co CTIOXXHOCTAMM, CBA3aHHBIMY C «COBMEIIEHMN-
eM» 3TUX [IBYX IPUHINIIOB, IPOTUBOPEYNe MEXIY
KOTOPBIMM CO BCEil OYEBUJHOCTBIO HPOSABMUIOCH B

HepHOJ, AeKOTIOHN3AINY, CTOMKHY/IVCH TTTABHBIE OP-
raupl OOH, mpexpe Bcero Coser besomacHocTn,
TenepanpHas Accambniess u MexayHapORHBI Cyp,
HETIOCPE/ICTBEHHO BOBJIEYCHHBIE B pa3pelleHNe BO3-
HMKAIOINX B IIpoljecce 0OpeTeH s He3aBUCHMOCTI
HapOJIOB TePPUTOPUA/IbHBIX CIIOPOB.

Wccenenosanne mHoronetHeit npaktuku OOH B
9TOil cepe MOKA3BIBAET, YTO MMEHHO IIOf STUJOM
9TOIl OpraHmsauuy ObUT BBIPAOOTaH OeCLieHHBbIIT,
He YTPATUBIINIL ¥ CETOfHA aKTyabHOCTb U 3HAYM-
MOCTb, 9()(eKTUBHBIN MHCTPYMEHTapUil paspelie-
HJA BO3HMKAIOLIVX B IIPOLeCCe pealy3alyy Ipasa
Hapofila Ha CaMOOIIpefie/ieHNe TeppUTOPMaIbHBIX
criopoB. Ocobyro LIeHHOCTDb HPEfCTABIAIT Te IIpa-
BOBbIE NO3VLMM, B KOTOPBIX COAEP>KATCS JOCTOIHBIE
IpYMEHeHNsl CIocoObl OoOpaleHNs K VMEIOM
PaBHYIO IOPUIMYECKYIO CUTy HOPMaM jus cogens —
IpaBy Hapoja Ha CaMOOIIpefe/leHne U MPUHINITY
TeppUTOPUANbHON LenocTHOCTU. [Ipy npuHATIM
pelleHNit 110 TIOBOAY NepPeflaHHBIX Ha paspelleHie
CIIOpPOB OHM PAacCMaTpVBAITCA KaK PaBHOL|CHHBIE
MCTOYHVKM. IIpuHATBIE B TOABI HEKONTOHM3ALUN
pellIeHVs 110 BOIIPOCaM IIPU3HAHNA VIV HelpU3Ha-
HJMA HOBBIX TOCY[]APCTB, HEPeNKO 00pa3oBaHHBIX
Ha TEPPUTOPUAX YKe CYIeCTBOBABIINX, B IOTHON
Mepe COOTBETCTBOBAIN IONOXKeHVAM Jleknapavuu
0 npedoCcMAasneHUu He3ABUCUMOCHU  KONOHUAIb-
HoIM cmpanam u Hapooam® 1960 1., koTopas ObuTa
HaIIpaBJieHa, IIPeX/e BCEero, Ha MOJAEP>KKY Hallu-
OHa/IbHO-0CBOOOANTENbHBIX ABIDKeHMIL. Crefoa-
TeJIbHO, NPUHYUN MePPUMOPUANLHOL 1e/I0CHHOCU
NPUMEHSTICS 6 NEPBYI0 0uepedb C yuenom UHmepecos
He meppumoputi Kon0HU3AmMopos, a no0oONe4HvIX U
HeCamoynpasIAOUWUXC MepPUMoputi, NOIyHUBUUX
He3A6UCUMOCb HAPOO0S, Nepedaua KOMOPHIX, CO-
enacto [exnapayuu, 00nxHA ObIa OCYULeCBIAMb-
51 6e3 Kakux 6vl Mo Hu ObLI0 YCI08ULL UTIU 02080POK.

BmecTe ¢ Tem, momyckas ceyeccuro — OTAENIEHUE
OIIpeJie/IeHHON TepPUTOPUM OT «MATEPUHCKOTO TO-
CyiapcTBa» BO MMsA CO3[jaHMA COOCTBEHHON TOCy-
IAPCTBEHHOCTM, MEXX/JYHAPOJHOE IIPaBO OIpefiess-
€T, YTO 3Ta BO3MOXKHOCTD JIOJDKHA IIPEOCTABIATbCA
U30UPAMenvHO U 02PAHUMUBAMC MHOZUMU AcheK-
mamu. IIpUHIMIMATBHBIM YCIOBYEM SABJIATACH He-
JIOITYCTMMOCTb VICIIO/Ib30BaHMA IIpaBa Ha CaMOOIIpe-

' YcraB OpraHuzauum O6begmHeHHbIx Hauui. Ct. 2, n. 3 n 4. Joctyn: http://www.un.org/ru/charter-united-nations/index.

html (pata obpaweHns: 15.01.2018).

2 [leknapauvsa o NpUHLMMNAX MeXAYHapOoLHOrO MpaBa, KacaloWUXCA APY>KeCTBEHHbIX OTHOLIEHWI U COTPyAHMYeCTBa
MeXay rocysapctsamm B cootBeTcTBMM € YctaBom OOH 1970 r. Joctyn: http://www.un.org/ru/documents/decl_conv/
declarations/intlaw_principles.shtml (gata o6patieHua: 15.01.2018).

3 Jleknapauua o npefocTaBfeHNN HE3ABUCMOCTY KOMIOHMANbHbIM CTpaHaM 1 Hapogam. MpuHaTta Pesontoumein TA OOH
oT 14 pgekabpsa 1960 r. N 1514 (XV). Joctyn: http://www.un.org/ru/documents/decl_conv/declarations/colonial.shtml

(naTa obpawieHua: 15.01.2018).
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fiefieHVe B KavyeCTBE JMHAMMUTA, 3aK/IaJbIBaeMOrO
IOJ TePPUTOPUATIBHYIO LIETIOCTHOCTb TOCYHAPCTB.
B wacTHOCTH, KaK MeXIyHapoiHbIe, TaK U HALNO-
Ha/IbHbIe CyfieOHble OpraHbl HEOJHOKPAaTHO obpa-
LIA/IMCh K 3aKPEIIEHHOI B [leKIapanuuy o NpyHIIN-
IaX MeX/[YHapOIHOTrO IpaBa «IIpeoXPaHNTeTbHOI
knaysyne» (Saving Clause), HanpaBleHHOJ Ha Hello-
IYCTUMOCTD He3AKOHHbIX Cenaparmucmckux o6paso-
8aHuil, K KOTOPOJ HepeaKo 0Opalamich 1 Halyo-
Ha/lbHble CyAbl. OTHUM U3 IpUMepoB 0OpalleHns K
«IIPeIOXPaHNUTENTbHON K/Iay3Yy/e» CIYXXUT IIPUHATOE
B 1998 r. pemenne BepxosHoro cyga Kanappl, xo-
TOpoe Kacanoch ceneccun Ksebeka. B janHOM pe-
IeHny BbIcwas cypeOHasa nHcTaHnyA Kanage! mo-
CTaHOBWJIA, YTO «TOCYAAPCTBA, YbJ NIPAaBUTETbCTBA
HPEfCTAB/IAIT BeCh HAPOJ, B TIpefie/iaX UX TeppUTO-
pUM Ha OCHOBE PaBeHCTBA 1 6e3 AVCKPUMIHALIUN 1
YB@XAIOT IPVHIMIBI CAMOOIpe/ie/ieHNs 10 CBOMM
BHYTPEHHVMM YCTAHOBJICHVAM, IIPaBOMOYHBI 3a-
IMIATh CBOK TEPPUTOPUATLHYIO LIEIOCTHOCTD 10
MEXYHAPOJHOMY IIpaBy»*.

B nensax obecrneyeHns KOHTPOIA 32 HEOIYCTH-
MOCTBIO PAOUKAnU3AUUU Hopm U cnocobos camo-
onpedeneruss 6pi1 cospaH CrHelnyanbHBII KOMUTET
OOH, Ha KoTOpBIiT Obl/Ta BO3/IO>KeHa 0053aHHOCTD
OIpefieNATh CTydayl He3aKOHHOCTM OIepauuii 110
obperennio HezaByucumocTy. Ha ocHoBanuu monmy-
4eHHbIX 0T KoMmmTeTa JaHHBIX ObIIM BBIPAOOTAHBI
Kpumepuu HeNpusHAHUSL CAMONPOB03eNAUEHHO20
20cyoapcmea, K KOTOPHIM OTHOCU/INCD, HAaIpUMep,
PaCUCTCKMIT XapaKTep NOMUTUKY BIACTeN, BO3ITIAB-
nABIIMX 60OppOy 3a HE3aBMCHMOCTb; He3aKOHHOE
IpMMEHEeHVe CUIbI 1100 MHble HapYLIeHUSA HOPM
o0Liero MeXIYHapOJHOrO IIpaBa; oOpasoBaHue
HOBOTO TOCYAApCTBAa B pe3y/IbTaTe BOOPY>KEHHOI
VHTEpPBEHLMM Apyroro rocypapcrsa. Ectb Hemano
OCHOBAHMII CYNTATD, YTO UMEHHO 3Ta [IeATeIbHOCTD
OOH cepbesHo MoBNMUANA HAa Pa3BUTUE UHCINUIMY-
ma Npu3HAHUs, B YaCTHOCTYU TOJIKOBaHMSA B3aJMMO-
ieViCTBUA TIPUHLMIIOB IIpaBa HApOJOB Ha CaMo-
OIpefieNieHNe I TePPUTOPUATIbHON LIIOCTHOCTY B
Hpollecce CTAaHOB/IEHMA HOBBIX rocymapcts [Kyp-
ntokoB 2008:67; Virnatenko 1966]. Ilpencrassercs,
YTO STOT OIIBIT IIO/IE3€H M CETOJHA, KOIZIa KO/UTU3UM
3THX TIPUHLVIIOB O0OOCTPWIACh B CBA3M C Kaue-
CTBEHHBIMI M3MEHEHMAMM XapaKTepa peaansalun
IpaBa Ha caMoompefieieHre. B 6ompumHCTBe CITy-
4aeB peyb UJIET He O npase Ha camoonpedesieHue, a o

npase Ha omoesneHue, a TOUHee, 00 YIOBIETBOPEHUN
CenapaTUCTCKUX aMOMILINIT OT/Ie/IbHBIX IPYIII Hace-
JIEHMA, Yallle BCETO TeX, KTO CUMTAaeT HEBO3MOXHBIM
HPO>KMBaHME COBMECTHO C APYIMMU I'PaXKAaHAMU B
coCTaBe TOCYapCTBa, B KOTOPOM OHY HAXOJVJIVCD 11
PasBMBAINCh MOPOIl HA MPOTKEHUN IIUTEIbHOTO
ucTopmnieckoro nepuopa. CaMonpoBo3InalleHHbIe
Ha TEPPUTOPUM «MAaTePUHCKUX TOCYJapCTB» pas-
HOTO popia 00pasoBaHMsA HeM3OEKHO BCTYIAIT B
KOH(QIMKT C IIeHTPabHOI BIACThIO, KOTOpasd, Kak
HpaBUIo, OODBABIACT JAaHHbIE IPETEH3UM IPOTHU-
BOIIPABHBIMM, IIOCKO/IBKY OHV IOAPBIBAIOT YCTOM
CaMOro TOCYJApCTBa, HAHOCAT YIepO «IMYHOCTH
TOCyapCTBa», IMIIAsA €r0 OCHOBHOTO aTpubyTa Cy-
BEPEHHOCTH — MePPUmopuancHoz0 6epXoseHcea.
Hemano crmyuaes, Korja curyanus obocTpsAeTcs B
pesy/bTaTe IOANEPXKKM CEMapaTUCTCKMUX BIacTel
IPYTMM TOCYHAapCTBOM MM TpPYIION TOCYJApCTB
He TOJIbKO IIPU HIOMOLIN pe2y/APHbIX B00PYHEHHDIX
CUJL, HO U NymeM 3aColIKU HA e20 Meppumopuno 60-
Opy#eHHbIX 6aHO unu HaemHukos. Takue HeiCTBYA
MHOCTPAHHOTO TOCYAApCTBa, OCYXK/ieHHbIe B IIpU-
HATON [enepanvroti Accambneeit OOH 6 1974 2. pe-
somoyuu Ne 3314 (XXIX) «Onpedenenue azpeccuu»®,
JIal0T IIPaBO TUTYILHOMY TOCYJApCTBY IPYHIMATD
no6ble MepHI Ji/1s 3aIUThI CBOEI TEPPUTOPUATBHON
nenoctHoctu. Ilo Bceil BepOATHOCTH, MMEHHO Ha
atoM ocHoBaHuu OOH He ocyauma Boopy>KeHHOe
nofasyienye Poccuelt 6aHANTCKUX OPMIPOBAHMIT
CenapaTUCTOB HAa TEPPUTOPUY NIPOBO3INALICHHOTO
My B uronie 1991 1. (B rocygapcTBEeHHBIX TPaHNIAX
Poccuiickoit Pepeparyn) HOBOro obpasoBaHms —
Yeuenckoit Pecriybmuku Jukepus, koTtopas Kak
OaHaNTCKOe KBasUIOCY[ApCTBEHHOE OoOpasoBaHume
Obl1a paxtiyeckn MKBUApoBana B 2000 r.

He yTpyxpmas ce0s BbIAB/IEHNMEM IIPUHLVIIN-
ATIbHOTO Pas/INyusa MeX]y 3TOM CUTyalyeil ¥ KOH-
¢nuxrom [pysun c Abxasueit u ¢ IOxuoit Ocetneit,
OOJBIIVHCTBO TOCYHAPCTB — WIEHOB [eHepanbHOI
Accambnien OOH pykoBOpCTBOBaMUCh, KaK IIpef-
cTaB/sieTcs, cyry6o QopmanpHO TakuM Xe IOf-
xogoM npu npuHATMM pesomonuit A OOH or
15 oxTsa6ps 2007 . Ne 1781 (2007) u ot 15 amperns
2008 1. Ne 1808 (2008), B KOTOPBIX IIOATBEPXKAAIOTCS
cysepeHumem, He3ABUCUMOCIb U MePPUIMOPUATL-
Has yenocmuocmp Ipysuu B Ipefenax ee MK/ yHa-
POIHO-IIPM3HAHHBIX TPaHNIl, a Takke Pesomonum
I'A OOH ort 13 nronst 2013 1. Ne67/268, 3adukcupo-

4 Judgment of the Supreme Court of Canada Concerning Certain Questions Relating to the Secession of Quebec from
Canada.1998. § 130. URL: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do (accessed date: 10.04.2018).

> Pesontouna leHepanbHoin Accambnen OOH N2 3314 (XXIX) «Onpepenenune arpeccums. MpuHata 14 pekabpa 1974 r.
Ha 29-n ceccumn TeHepanbHol Accambnen OOH. [octyn: http://www.un.org/ru/documents/decl_conv/conventions/

aggression.shtml (nata o6palyeHuma: 15.01.2018).
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BaBlIeil HenpusHanue Abxasuu u FOxcroti Ocemuu
KAaK He3asuUcUMblx 2ocyoapcme’.

Cyry6o ¢opmanbHoe (6e3 IelOCTHOTO yde-
Ta BCeX OTHOCALIMXCA K JieTy OOCTOATENbCTB U UX
IPaBOBOJ OLEHKM, IIPU MTHOPUPOBAHMU CaMOTO
dakra rocymapcTBeHHOro nepesopora B Kuese B
2014 1’) mopTBep)XKIEHME MPUOPUTETA IPUHINIIA
TePPUTOPMAIBHOI 1[eTOCTHOCTY MbI HaXOAUM U B
npuHAToit 27 mMapra 2014 r. Pesomounn 'A OOH
A/RES/68/262 o meppumopuanvHoil yenocmHocmu
Ykpaunvl. B 3TOM HOKyMeHTe noOmeepuoatomcs
cyeepeHumem u MeppurmopuanvHas yer0cmHocmo
Ykpaunvl 6 ee MeHOYHAPOOHO-NPUSHAHHBIX 2PAHU-
Uax u He NPU3HAEMCcs NPABOMEPHOCIb KAK020 Obl MO
HU ObL710 U3MeHeHUs cmamycos AemoHomHoti Pecny-
6nuxu Kpvim u 2. Cesacmonons®.

MexpaynapopHslit cyn OOH B cBOMX peleHnsx,
HAIPOTHB, IIOCTEOBATEeIbHO OTCTaMBAET MPUOPU-
mem NpUHUUNG NPasa HAPoO0s HA camoonpeoese-
Hue, TIOPOJi He IPN/ABas IPUOPUTETHOTO 3HAYEHMA
croco6aM JOCTVDKEHNS He3aBUCHMOCTH. B mpuHa-
toM 30 miona 1995 r. PemeHun no peny, Kacaslie-
mycsi Boctounoro Tumopa (Ilopryrammsa mporus
ABcTpamu), JaHHOe NPaBO NPM3HAHO OJHUM M3
OCHOBOIIONIATAIOIVIX TIPUHIINIIOB, KOMOPbLi UMeern
xapaxmep erga omnes u A674emMcs 6e3ynpeuHvim’.

Pe3oHaHCHBIT XapakTep OOpeso IOArOTOBJIEH-
Hoe 10 3anpocy lenepanpHoit Accambinen OOH B
coorBeTcTBUM CO CT. 65 Ycraba OOH Koncynvma-
mueHoe 3aknouerue MexwdyHapooHozo cyoa no Ko-
cosy'. Cyy, oTBe4as Ha BOIIPOC, COOTBETCTBYET JIN
NPUHATAA B OFHOCTOPOHHEM IOpAAKe fleKIapanmus
He3aBJMCYMOCTH CO CTOPOHBI BPEMEHHBIX OPraHOB
camoympasneHra KocoBo MeXJyHapomHOMY ITpa-
BY, BbICKa3ajl MHEHIe, YTO BOIPOCHI OTHEeHNA OT
rocypapctsa (remedial secession) B cutyarusx, mo-
no6HbIX monoxxeHnto Kocoso, crnegyer paccmarpu-
BaTh B paMKaX KOHCTUTYI[IOHHOTO, a He MeX/yHa-
ponHoro mpasa. IIpu aTom uMenoch B By IpaBo,
YCTaHOB/IEHHOE CaMOIIPOBOSI/IAIIEHHBIMY BJIACTS-
mu. Tem campiM Cyj UTHOpMpPOBa/ KIII04YeBble IIO-

sunun, copmymposannbie CoBetoMm besomacHo-
¢t OOH B Pesomonun ot 10 mroHs 1999 . Ne 1244
(1999) (manee — Pesomrorss Ne 1244)", yxe B mpe-
aMOy7ie KOTOpOJI MOFYepKUBaeTCs HEOOXOAUMOCTD
cobmoziennaA B oTHoueHun IOrocmaBuum npuryu-
na meppumopuanvHoii yenocmuocmu. CoITacHO
MeX/YHApOJHOMY IIPaBy €ro o0sA3aHbl YBaKaTb He
TONBKO rocypapctBa — wieHsl OOH, HO u pasHble
TPYHIIbI YaCTHBIX JIAI, TAKMX KaK IOBCTAHLBI VN
maxke oTfenbHble MHAVMBKUABL OpgHOBpemeHHO Cyp
Ofl00pWJI OCYILIECTBIEHHOE CaMOIPOBO3I/IAIICHHBI-
MM BIIACTAMM OTpaHMYeHue momHomounit Crienu-
aJIbHOTO TIpeficTaBMUTeNA [eHepambHOrO ceKpeTaps
OOH, npenoctasnennbix eMmy CoBeToM besomac-
Hocty OOH, /b HaBOPHBIMK QYHKLVISMIY, TIPK
TOM, YTO OJIHAa M3 OCHOBHBIX 3ajiad CrenmaabHOTO
IPefiCTaBUTENA COCTOANA KaK pa3 B obOecredeHun
cobmonenns Pesomromym Ne 1244 «BPEMEHHbBIMU MH-
CTUTYTaMI», co3jaHHbIMU B KocoBo. OTcrofa Mox-
HO CJIeflaTh BBIBOJ, YTO, faBas HPOTMBOPEYAIYIO
MEXIyHapOJHOMY IIPaBy OLIEHKY IIPaBy HapOJIOB Ha
caMoOoIpefie/ieH e, 10 CYTH, BbIBesA ero U3 chepsl
MeKIyHapOJHO-TIPaBoOBOro peryauposanus, Cyn B
faHHOM KOHCy/IbTaTMBHOM 3aK/IIOYeHUM ITOKa3al
CBOI0O HECIIOCOOHOCTh [eJICTBOBATh KaK IJIABHBIN
cymebubit opran Opranmsanyy OObefyHEeHHbIX
Hanuit, npusBaHHbI COLENICTBOBATh peann3alyn
ee neneir. Kpome rtoro, xotss KoncynpratusHoe 3a-
K/IIOYeHNMe He HOCUT 00sA3aTelbHOTO XapakTepa,
noprotosuBINii ero MexxgyHapopHsblit cyn OOH,
SBJIAIOIIMIICS I7IaBHBIM CyfiebHBIM opranoM OOH
1, CTIe[lOBaTeNIbHO, OTBETCTBEHHDII 32 TOJIKOBaHMe 1
HpYMeHeHJe HOPM MeXXYHapOIHOTO IIpaBa, He MOT
He YYMTBIBATh IOPUANYECKNE VM HOMUTUYECKUe IO-
CTIe[ICTBUSA BHIPAKEHHOI B 9TOM pelleHN TTO3UIIN
TI0 OTHOLIIEHMIO K BayKHEJIIeMY BOITPOCY COOTHOIIIe-
HMA OPYHIUIIOB IIpaBa Hapofa Ha caMooIpefene-
HI€e U TepPUTOPUATIBHON LIeTOCTHOCTU TOCYHAPCTB.
MexxayHapopiHble 3KCIepThl OLIEHMBAIOT IOCTe]-
cTBUA KOHCYIbTaTMBHOTO 3aKMIOUeHMs KaK CO3fia-
HIe OIIACHOTO IIpellefieHTa, TaK KaK M3/I0KeHHas B

Moscow Journal of International Law -

5 TA OOH npuHsana HoByto Pesontouuto no Abxasuu n lOxHown Ocetun. loctyn: https://ria.ru/world/20130613/943220578.
html (gata obpawieHns: 10.04.2018).

7 O MeXayHapoAHO-NPaBOBOI OLiEHKe CUNOBOI 3ameHbl (Mpuw pykoBogcTtae MNMoconbctaa CLLUA) KOHCTUTYLMOHHO-136paH-
Horo npe3ugeHTa YkpanHbl B.O. iHyKoBMYa «rcnonHaoWwmm o6a3aHHOCTU npesnaeHTa» A.B. TypunHOBbIM, nocneaytoLlei
opraHu3auum nytunctamm Bbibopos MN.A. MopoLueHKo, TeppuUTopranbHOM packosne YKpauHbl cm.: [HapbiwkmH 2015:5-10].
8 Pesontouymna TA OOH A/RES/68/262 o TeppuTOpuanbHON LLeNoCTHOCTY YKpaurHbl, NpuHATaa 27 mapta 2014 r. JocTyn:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/455/19/PDF/N1345519.pdf?OpenElement (gata o6palyeHus:
18.01.2018).

° East Timor (Portugal v. Australia), Judgment. — .C.J. Reports. 1995. § 2.

10 KoHcynbTaTvBHOE 3aKntoueHne oT 22 utons 2010 r. «CooTBETCTBME OLHOCTOPOHHERO NPOBO3IALLEHNA HE3aBUCMMOCTA
KocoBo Hopmam mexpayHapogHoro npasar. [Joctyn: http://dpp.mpil.de/02_2013/02_2013_121_155.pdf (gaTa ob6palye-
HuA: 15.01.2018).

" Pe3soniouua Coeta bezonacHoctn OOH N2 1244 (1999) no yperynuposaHuio cuTyaumm B Kocoso. [loctyn: https://www.
pravda.ru/news/world/18-06-1999/903579-0/ (nata o6palyeHua: 15.01.2018).
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HeM IIpaBoOBas IO3ULIMA MOXKET JIETKO IOfIBECTY K
BBIBOJY, YTO IIOJOOHBIE CELeCCUy C TOYKM 3PEeHMA
MEX/YHapOJHOIO IIpaBa MOMYCTUMbI, U IIPUBECTH
K YCUJIEHMIO CENIApaTUCTCKUX ABVYKEHMIT BO MHOTUX
crpaHax [Vylegzhanin, Potier 2017:16]. BoickasbiBa-
€TCcsl MHEHMe, YTO UMEHHO 1of, BnusAHneM KoHcyib-
TaTMBHOIO 3aK/II0YEHM:A 3allajiHble CTPaHbl MOCIIe-
LM TIPU3HATh He3aKOHHOoe o0bABneHMe Kocoso
cBoeit HesaBucumoctn ot Cep6un [Kohen, del Mar
2011:109, 112; Hartwig 2013:11-28].

IIpencraBnserca Takxe, 4TO, IPUHUMAA [OKY-
MEHT, KaCaloLINIICA eBPOIEICKOTO PETMOHA, CYAbAM
MexpyHapofHOro Cyfa CaefoBano Obl U3YYMTb
HO3MIVIO IO CXOFHBIM BOIPOCaM, OTPAKEHHYIO B
npuHAToI B 1995 1. Pamouroti xonsenyuu Cosema
Eeponvi 0 3ausume HayuoOHAIbHbIX MEHbUAUHCING VI B
Pesonovyuu ITACE Ne 1334 (2003) o nonoxcumenvHom
onvime ABMOHOMHbLIX Pe2UOHO08 KaK CMUMyna O
paspewenus xongaukmos 6 Espone'?. B mocnennert
Clle/IaH BBIBOJ, O TOM, 4TO ITPAaBO Ha CaMOOIIpefiere-
HJIe He [IPefycCMaTpuBaeT «aBTOMATN4eCKOro IIpaBa
Ha OT/ie/leHNe», a rocyiapcTba — uneHnsl Cosera EB-
POIIbI IPU3BIBAIOTCA BO3JEPXKMBATbCA OT IIPM3HA-
HMA WIN TOANepXKKM (aKTMIeCKUX BIacTell Hesa-
KOHHO OT/Ie/IMBIIVXCS TEPPUTOPHUIL, B TOM YMCTIE TeX
U3 HUX, KOTOpbIe ObUIN NOAep>KaHbl MHOCTPAHHBI-
MM BOEHHBIMY MHTEPBEHIVAMM.

He ydren Takxe u moprorosneHHbl B 1999 I
noknay Beneranckoit komuccun «O camoonpede-
JIeHUY U Ceueccuu 6 KOHCMUMYUUOHHOM npase», B
KOTOPOM HO/[4€PKHYTO, YTO KaTeropys «CaMooIIpe-
fleTieHMe» JO/DKHA IIOHMMAThCs, IIpeX e BCero, KaK
BHYTPEHHee CaMOOIIpefie/ieHne B Ipefenax Cylle-
CTBYIOLIMX TPaHMNI], @ He KaK BHEILIIHee CaMOooIIpeie-
JNIeHNe OTHENIbHBIX TEPPUTOPUIL Yepes UX CelecCuIo,
IIOCKOJIbKY OTfleJIeH) € TPOTUBOPEYUT KOHCTUTYLU-
OHHOMY IPMHILUIIY TOCY[JApCTBEHHON 1|€7I0CTHO-
ctu®.

[Ipencrasnsier uHTepec u BbipaboranHblil Co-
BeToM EBpOIbI 1 IpyrMMM pernoHanbHbIMU Opra-

HM3ALVSIMU M OPTaHaMyl TIOZXOf, K peepeHOymam
(nnebucyumam), KOTOpble BCe Yalle MCIIONb3YITCI
CenapaTUCTCKUMM 00pa3oBaHMAMMU B VX HOIIBITKAX
HPUAATh JTIETUTUMHOCTD BBIIETIEHIIO TeX WJIM VIHBIX
TEPPUTOPUIL U3 COCTaBa TOCYAAPCTB. B GompuimH-
cTBe NpuHATHIX B CoBeTe EBpoIbl peleHuii sakpe-
L€ TCS TIPABUJIO, COITIACHO KOTOPOMY pegheperoym
0 ceyeccuu cnedyem OUeHUBAMb UCKTOUUMENBHO C
NO3UUUL 20CY0APCIBEHHO20 NPABa Moil CMparbl,
20e oH nposooumcs. Ecnu ee KOHCTUTYLUSA He TIpef-
yCMaTpuBaeT BO3MOXKHOCTYM IIPOBefieHUsA pede-
PeH/IyMa, TO €ro IPU3HAIT He COOTBETCTBYIOLIMM
KOHCTUTYIIVIOHHBIM HOPMaM U, C/IefI0BAaTe/IbHO, He-
3aKOHHBIM KaK I10 €BPOIIeJICKOMY, TaK U 10 MEXy-
HapofHOMY IIpaBy. BmecTe ¢ TeM IpeyBenn4nBaTh
IOPUNYECKYI0 3HAYMMOCTD 3Tol1 no3uryu Cosera
EBponbl Herenecoo6pasHo: OpPMEHTUPOM  CrIefly-
eT cuuraTh nonoxxenusa Ycrasa OOH o npuninu-
IIle CaMOOIIpefie/ieHN A M UMEHHO B 3TOM KOHTEKCTe
OLIEHMBATh 3HAYEHNE KOHKPETHOro pedepeHAyMa.
Tem He MeHee o6o3HaueHHblit CoBetoM EBpoms
cyry6o QopmanpHblil HOAX0R K pedepeHAyMaM
IPOJEMOHCTPMPOBAH B IpuHATOM 21 MapTa 2014 1.
Benenmanckoit komuccuein 3axnwoueHuu Ne 762 o
3aKkoHHocmu npoeedeHHozo 68 Kpvimy pegeperoy-
Ma, B KOTOPOM CJie/laH BBIBOJ, 4TO «KoHcTuTyImsa
YKpanHbl, KaK ¥ KOHCTUTYLIUN [PYTYX TOCY[APCTB —
ueHoB CoBeTa EBpoIIbI, ITpelycMaTpuBaeT LjenocT-
HOCTb CTPaHBI M He TI03BOJIAET IIPOBOAUTD KaKO¥ Obl
TO HU OBUIO MeCTHBII pedepeHyM 00 OT/eneHnn
ot Ykpanub»'*. O6 3TOM Xe ckazaHo B Pesomoryn
I'A OOH or 27 mapta 2014 1. A/RES/68/262 o tep-
PUTOPMATIBHON LEOCTHOCTY YKpPauHbI, B KOTOPOM
TenepanbHas Accambriesi 3as671em 0 He3AKOHHOCTU
«KPBIMCKO20 pehepeHdymar» u npusvieaem éce 20cy-
dapcmea, meioyHapoOHvle OpeaHU3AUUU U cheyud-
TUBUPOBAHHDIE YUPEHOeHUS He NPUSHABAMD U3MEHe-
Hus cmamycos ABToHOMHOI Pecty6nmku KpbiM n r.
Cesacrononsa®. IIpu atom B Pesomonun Het 06pa-
IIeHMA K TOTKOBAHMUIO IPVMHIINIIA CAMOOIIPefieNIeH N,

12 PamouHan koHBeHUuA CoseTa EBponbl O 3awmTe HauMOHanbHbIX MeHbWKHCTB 1995 1. JocTtyn: http://docs.cntd.ru/
document/1902948 (naTa obpalerus: 15.01.2018); Positive experiences of autonomous regions as a source of inspiration
for conflict resolution in Europe. — PACE Resolution 1334 (2003). URL: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
EN.asp?fileid=17120&lang=en (accessed: 18.01.2018)

3 Self-determination and Secession in Constitutional Law. Report adopted by the Commission at its 41th meeting (Venice,
10-11 December 1999). URL: http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-INF(2000)002-e
(accessed date: 18.01.2018).

* Opinion on “whether the decision taken by the Supreme Council of the Autonomous Republic of Crimea in Ukraine
to organise a referendum on becoming a constituent territory of the Russian Federation or restoring Crimea’s 19 92
constitution is compatible with constitutional principles” adopted by the Venice Commission at its 98th Plenary Session
(Venice, 21-22 March 2014). URL: http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282014%29002-e
(accessed date: 10.04.2018).

> Pe3sonioumna TA OOH A/RES/68/262 o TepputopranbHOW LeIOCTHOCTY YKpauHbl, NpuHAtaa 27 mapta 2014 r. JocTyn:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/455/19/PDF/N1345519.pdf?OpenElement (gata obpalieHus:
18.01.2018).
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3akpervieHHoro B Ycrae OOH. OcraBiieH 6e3 BHU-
MaHuA pakT HaxoxgaeHus Kpeiva B cocraBe Poccun
B TedeHNUe BeKOB. VIrHOpupyercss TO 0OCTOATENDb-
cTBO, uTO [Ipesunent PO b.H. Enpuun cormacunca
¢ BXxoXzieHreM KpbIMa B cocTaB HOBOTO rocypap-
cTBa, obpasoBasuIerocsa B 1991 ., - B YkpanHy -
6e3 BonensbsaBneHus Hapopa Kpoima'®. He yuren B
Pesomonym u xapakrep IpUHINMIIA CAMOOIIpefere-
HJ1A HAPOJI0B KaK HOPMBI He TOJIbKO JJOTOBOPHOIT, HO
¥ OOBIYHOI, ITPUYEM, KaK y)Ke OTMEYaoCh yYeHbI-
MU, JeiiCTBYE TaKOIl OOBIYHOI HOPMBI MOXKET «IIO0-
CTENEHHO PACUIUPSATHCS», & «MMEHHO TAKUM ITyTeM
OObIYHBIe HOPMBI MEX/YHApPOJHOTO IpaBa CTaHO-
BATCs obuienpusHaHHbIMI» [Bouterkanus, Kanam-
KapsiH 2012:5-29].

OrpakeHHBIE B PELICHNAX KaK YHIBEPCA/IbHBIX,
TaK M PErMOHAIBHBIX CYAeOHBIX U HeCYIeOHbIX Op-
TaHOB IIPOTMBOpEYMSA B TPAKTOBKE IPVHIMIIOB
IpaBa HApONOB HAa CaMOOIpeie/ieHNe Y TepPUTO-
PUAIBbHON LIeIOCTHOCTYU TOCYAAPCTB, ONpee/eHNI
CyOBEKTOB 9THX IIPaB, N30MPATENbHOCTD TIPK MIPU-
HATUN PeLIeHNI, TIOTUTU3UPOBAHHOCTD IIO3ULINIL B
OTHOIIEHNY ITPYOPUTETA TOTO WM MHOTO NPVMHIIN-
Ia TIOPOXK/JAIOT HEINOC/Ie0BATE/IbHOCTD B OLIEHKAX
MUPOBBIM COOOI[ECTBOM JIETUTYMHOCTY TIPETEH3NI1
Ha He3aBMCUMOCTb OJHUX «HApOZOB» (HAIpuUMep,
>xureneii KocoBo) m MHMMOI He06OCHOBAHHOCTH
TaKUX IIPETEH3NUIT CO CTOPOHBI APYTUX (CKaXKeM, Ha-
cenenusa A6xasun).

[IpoTHBOpEUYMBBIMU  OLIEHKAMM  peanus3alyn
STHX TIPUHIVIIOB HAIIOJTHEHBI U TPYABI KaK OTede-
ctBeHHbIX [OproB2008:121-123; byxanosa2011:24-
31]Y, Tak u 3amapgHbIx uccregosarteneir [Carley
2004; Castellino 2000; Leslie 1999]%. Opuu nucxo-
AT U3 TOTO, YTO JBJDKEHV, 0003HAYaloLINe LIe/b
caMOOIpefieieHNsA KaK OTHe/eHNe, IOAPbIBAIOT I0-
TEHIMaJI IeMOKPATNIEeCKOrO PasBUTHA TOCYAAPCTB
U SABJIIOT c060it «OecmpyxmusHyto cuny». OHU fe-
JIAIOT AKIEHT Ha «BHYMpPeHHeM CamoonpedeneHuu»,
T.e. Ha CTPOUTENbCTBE IEMOKPATMYECKMX MHCTHU-
TYTOB U CO3JaHMV MEXaHU3MOB IPYIIIOBOTO Ipef-
craBuTenbCTBa ((penepann3mMa, aBTOHOMUN U T.J.).
Jlpyrue, HampoTHB, IONTHOCTBIO WUTHOPUPYIOT TO
06CTOATENBCTBO, YTO IPABO HAPOJOB HA CAMOOIIpe-
JiefieH)e YTBEPXKAANOCh B MEK/[YHApOHOM IIpaBe
KaK «aHTMKO/IIOHMAJIbHOE cpeficTBO». OHU upeanu-

6 Cm. 06 3TOM: [HapbiwkuH 2017:9-10].

3UPYIOT JAaHHBIN IPUHLNIL, NIPUAAIOT MY YHUBeEp-
CaJIBHBIII XapaKTep, ONpaBAbIBas T00ObIe CPeACTBa
€ro peannsanumn.

B ycnoBuaAx, xorga cemapaTusm, JeVCTBYIOLINIL
107}, JIO3YHIOM IIpaBa HapoOJOB Ha CaMoOIlpefiere-
HIl€, IIPEBPATUICA B PeaIbHYIO YIPO3Y KakK J/Is pas-
Buthix (Kanappl, Vcnauny, Bennkobpuranun), Tak
u s passuBaromuxcs crpad (Vupny, [Takncrana,
Vpaxa, MHOIMX adpUKAHCKMX TOCYAAPCTB), IPaBO-
MEepPHO CTaBUTb BOIPOC O 6ojee aKTMBHOM BKIIIO-
yenuy OOH B nuile YIOTHOMOYEHHBIX €€ YCTaBOM
OpPraHOB B IIPaBOBOE pEryIMPOBAaHNUE IIPOILECCOB,
CBAA3aHHDIX C YTPO30J1 TEPPUTOPUAIBHON LIETOCTHO-
cru rocynapcrs. Ho ux pabota He OyfeT ycremHoit
0e3 Omopbl Ha AJANTMPOBAHHBI K COBPEMEHHBIM
peanusAM MeX/lyHapOIHO-IIPaBOBOl MHCTPYMEH-
Tapuii. B ero ocHOBY Mor OBl /1e4b yHVMBepCaTbHbII
MEXIYHapOJHO-IIPaBOBOM aKT, OCHOBAHHbBI Ha
HpeAbIYIMX COITIAIIEHUAX, IIPeXJe BCero akTy-
amysupyommit ¢ nosuumit XXI B. nonoxenus [e-
K/Iapalyy O IPUHIMIIAX MEX/YHapOHOTO IIpaBa.
Cy4eToM BaXKHOCTY STUX IIPMHIUIIOB KaK OCHOBHBIX
VICTOYHVIKOB IIPY NIPUHATUY peIleHMil KaK cymeo-
HBIMY, TaK HeCyfeOHBIMM OpraHaMy HeoOXOfuMO
YCTPaHUTD CofiepyKalyecs B IIPUHATHIX ellje B IIpo-
IIJIOM CTO/IETUM JOKYMEHTaX «HelopabOTKI», «He-
ACHOCTDb», «[JBOMICTBEHHOCTb TONKOBAHUA TeX WM
VHBIX TepPMUHOB», Ha KOTOpbIEe YKa3bIBa/lOCh ellje
B Mae 1945 r. Ha Kondepenuun B Can-Ppanuucko
BO BpeMms noproroskyu YcraBa OOH. B wactHOCTH,
0 HUX COOOIIANOCh B He TIPUHATOM IIPE/IOKEHUN
IlepBoro xomurera A OOH o mompaske k 1. 2
cT. 1 Yerapa OOH, B KOTOpOIt rOBOPUTCA O IIPUH-
LJIle «PaBHONPABUA M CaMOOIIpefie/ieHNs Hapo-
nos». Heo6xo1Mo yTOYHNTD 3HaUeHNMe TEPMUHOB
«HApOZl», «PABHOIPAaBMe» M «CaMOOIIpefieNieHne» B
KOHTEKCTe COBPEMEHHOTO MEXYHapOJHOrO IIpaBa.
[IpexcraBisiercs, 4TO B HEIIPOCTOIL, TpeOyIoLIelt BbI-
COKOTO MHTE//IEKTYa/IbHOTO ¥ IPO(eCCHOHaNIbHOTO
HOTeHIana pabore B 0003HAY€HHOM HaIllpPaB/IeHUN
HeoOxoaumo ydactue Kommccymm MexayHapomHO-
ro npasa OOH, npsMoit 0653aHHOCTBIO KOTOPOII,
cornacHo YcraBy OOH, ABnserca copelicTBue npo-
2peccusHOMy pa3sumuio U KoOUuPUKayuy MeXIyHa-
POJIHOTO IIpaBa.

7 Cm. Takxe: KouapsaH B. MpaBo Ha camoonpefeneHrie B COBPEMEHHOM MexAyHapohHoMm npase. [octyn: http://www.
regnum.ru/news/1240480.html#ixzz2CICb 119k (nata obpaiyeHus: 10.04.2018).
8 Cm. Takxe: Cooper J. Territorial Integrity Can’t Trump the Basic Human Right to Self-determination. — The Tiraspol Times.

April 7, 2008. P. 78-91.
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OUTER SPACE LAW:

RUSSIA - UNITED STATES COMMON
CHALLENGES AND PERSPECTIVES

INTRODUCTION. More than fifty years ago, on
October 10", 1967, the entry into force of the Treaty
on Principles Governing the Activities of States in
the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies (“the Outer
Space Treaty”) demonstrated the emergence of a
new branch of international law: international
outer space law (“ISL’). This article considers the
contribution of the Russian Federation / U.S.S.R.
and the United States and their leading lawyers and

16

diplomats who were able to reach treaty coopera-
tion even during the Cold War, and highlights the
main historical legal steps on the way to signing of
the Outer Space Treaty. The paper further focuses
on the content of the Outer Space Treaty and other
sources of ISL, and depicts approaches to interpreta-
tion of the treaty provisions with respect to actual
legal challenges of space activities’ development,
in the context of diverse economic, political and
technological factors; as well as on the role of the
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Paul A. Berkman, Alexander N. Vylegzhanin, Mariam R. Yuzbashyan, Jean-Christophe Mauduit

SPACE LAW

Outer Space Treaty in the progressive development
of ISL.

MATERIALS AND METHODS. The theoreti-
cal background of this research consists of works of
distinguished scholars and specialists in ISL as well
as materials of diverse colloquiums, workshops and
conferences on ISL. The analytical framework in-
cludes the Outer Space Treaty, other relevant inter-
national treaties; relevant UN GA resolutions; the
2001 Cape Town Convention and the 2012 Space
Protocol; UN, COPUOS (including its subcommit-
tees), ITU and UNIDROIT documents; national
space legislation; documents and proceedings of the
UNISPACE-III. The research is based on methods
such as historical research, formal logic, including
analysis, synthesis, analogy and modeling, as well as
systematic, comparative and interpretation.
RESEARCH RESULTS. Within the context of ap-
plicable principles and norms of the Outer Space
Treaty, this article specifically provides an analysis of
the related provisions of other sources of ISL, as well
as unsettled legal issues such as 1) the international
legal regime of natural resources of the Moon and
other celestial bodies; 2) the use of the outer space
solely for peaceful purposes; 3) the legal status of
space tourists; 4) the legal regulation of commercial
space activities involving a “foreign element” within
the framework of the private international law and
specifically private international space law (“PISL”);
5) the role of the 2001 Cape Town Convention and
the 2012 Space Protocol in the context of interna-
tional legal regulation of space activities, as well as,
provided the entry into force of the Space Protocol,
its role as the first specific international legal source
of PISL; 6) International system of registration of
interests in space assets as the third international
system of registration related to space activities;
7) interpretation of Art. VIII of the Outer Space
Treaty for the purposes of definition of law applicable
to property rights over space objects located in the
outer space; 8) “space object” and “space asset” as
legal terms; 9) issues of international responsibility
and liability, as well as extension of the scope of the
concept of the “launching State”, including a propos-
al on addition of a potential fifth category; 10) regis-
tration and control; 11) International Space Station

«1-2018

in the relevant legal framework; 12) ways of reaching
of due relevance of international legal consequences
for states resulted from the change of private law re-
lations to the factual “participation” of the involved
states in the corresponding space activities.
DISCUSSION AND CONCLUSIONS. After dis-
cussing the issues noted above, this paper concludes
that: 1) it is in the interest of the Russian Federation,
the United States of America and other space pow-
ers to consider the role of the Outer Space Treaty as
the basis for further progressive development of ISL
and inter alia for orderly development of commer-
cial space activities; 2) some burning issues of ISL, as
well as other related legal challenges, can be resolved
by an authentic interpretation of Outer Space Treaty
provisions (e.g. by adding other specific protocols to
it, or by means of a universal comprehensive conven-
tion on international space law); 3) it is important
to take into account both the distinction of subject
matter, as well as the relationship and interaction
between diverse applicable sources and branches of
international law and also relevant national leg-
islation regarding the search for solutions of space
related legal issues noted above. In sum, one needs to
follow a comprehensive inclusive and coherent ap-
proach, involving science diplomacy.

KEYWORDS: the 1967 Outer Space Treaty, in-
ternational space law, UN treaties on Outer Space,
Outer Space; space object, international responsi-
bility and liability, concept of the “launching state”,
international legal regime of natural resources of the
Moon and other celestial bodies, space resources,
International Space Station, commercial space ac-
tivities, the 2001 Cape Town Convention, the 2012
Space Protocol, international registration system for
space assets, international interest, space asset, pri-
vate international space law, uniform comprehen-
sive convention on international space law.
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MEXAOYHAPOOHOE KOCMUYECKOE
NMPABO: ObLUMUE ANA POCCA N CLUA
BbI3OBbl N NMEPCNEKTUBDI

BBEJJEHME. Bcmynnenue 6 cuny 6onee 50 nem
Hasao, 10 oxmsabps 1967 2., [Jocosopa o npuruu-
nax 0esmenvHOCMU 20CY0APCNE 10 UCCTIE008aAHUID
U UCNONIb306AHUI0 KOCMUYECKO20 NPOCMPAHCMEa,
exmouas JIyny u opyzue HebecHvie mena (danee —
Lozo60p no xocmocy) 0603Ha4Un0 cmaHossneHue
HOBOTI OMPACTIU MENOYHAPOOHO20 NPABA — MENOY-
HapooHozo Kocmuueckozo npasa (oanee — MKII). B
HACMOAWell cmamove paccMomper 6Kna0 6 c030a-
Hue u passumue MKII Cosemcxozo Corwa3a, a éno-
cnedcmeuu — Poccutickoii Pedepayuu, u Coedu-
HenHolx  IlImamos Amepuku, ux 8edyujux
10PUCINOB-MENIYHAPOOHUKOB U OUNTOMAIMO8, Ha-

18

X0OUBWUX CNOCOObL  002080pH020  83AUMO0eTi-
cmeust 0asxce 8 nepuod X0n00HO 80LIHbL, OmMeye-
Hbl OCHOBHblE MNpPABOBbIE wWiAeU HA NYyMu K
saxmoueruto [Jocosopa no kocmocy. Inasmoe eHu-
MaHue 6 cmamuve yoeneHo cooepicanuto amozo Jo-
2060pa 60 83AUMOCBA3U C OPY2UMU UCTNOUHUKAMU
MKII, ¢ yuemom nodxo008 K monKko8aHuio noso-
scenuti JJoeosopa u cospemeHHbIX NPABOBBLX 6b130-
806 6 C6A3U C PA3BUMUEM KOCMUHECKOLL Oesmerb-
HOCMU, 6 KOHMmMeKcme pA0d IKOHOMUHECKUX,
NOMUMUYECKUX, TeXHONI02U4eCKUX Pakmopos, a
maxkxce 3Havenuro JJozosopa 018 npoepeccusHozo
paseumus MKII

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 1 « 2018
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MATEPMAIJIBI I METOJDI. Teopemuueckyto oc-
HOBY UCCTIE008AHUS COCMABUNU PAOOMbL 8e0YUAUX
HOPUCINOB-MEHOYHAPOOHUKOS, CHEUUATTUSUPYIOULUX-
cs1 8 obnacmu MKII, a maxksie mamepuanvt pasnuy-
HbIX KOJIOKBUYMOB, KOHPepeHUUil U CUMNO3UYMO8
no MKIT; ananumuueckyio 6a3y — [Jocosop no kocmo-
cy 1967 2., dpyeue npumeHumbvle mexoyHapooHbvle 00-
2080pul, coomeemcmeyroujue pesomouuu IA OOH,
Ketinmaynckas xonsenyus 2001 e. u Kocmuueckuii
npomoxon 2012 2., dokymenmv. OOH, Komumema
OOH no kocmocy (8 mom uicne e20 NOOKOMUMENos),
MC3, IOHUJIPYA; HayuoHanvHoe 3aKoHOO0amersb-
CMeo, pezynupyrouiee KOCMUHECKy10 0esmenyHOCHIb;
doxymenmul u mamepuanv. FOHVICITEVC-IIL. Oc-
HOBHbIMU ~ MemoO0amuy  UCCTIE008aHUS  ABTAIOMCA:
UCMoputeckuti memoo, memoovt PoPMAnLHOLL 7102U-
KU, 6KTIIOUAS AHAIU3, CUHIME3, AHATIOZUI0 U MOOeU-
posaHue, a makxie CUCEMHDLLL, CPABHUMENLHO-NPA-
806011 MemMoObL U Memo0 MONKOBAHUS.

PE3VJIBTATBI UCCIIEJOBAHMS. B konmex-
cthe NpUMeHUMbLX NPUHUUNO06 U Hopm [Jozosopa no
Kocmocy 1967 2. 6 Hacmosiueti cmamuve npeocmas-
JIeHbl pe3ysibmamvl aHAAU3a Opyeux UCO4HUKOS
MKII, a make paoa HepeuieHHbIX NPABOBbLIX 60-
npocos, makux xax 1) meroyHapoOHO-npasosoii
pecum npupoorvix pecypcos JIynot u opyeux Hebec-
HbIX Mes; 2) UCNOonb306aHue KOCMUHeCKozo Npo-
CMPAHCMBA UCKTIIOYUNENIHO 6 MUPHBIX Uensax;
3) npasoeoili cmamyc KOCMUHMECKUX MYPUCHIO8;
4) npasosoe pezynuposariie KOMMEPHeCKOL KOCMU-
ueckoli 0essmMenvHOCMU, OCTIOHHEHHOL «UHOCHPAH-
HOIM  IIEMEHIMOM», 8 DPAMKAX MeXOYHAPOOH020
4ACMHO20 Npasa u, KOHKPemHo, Mex0yHapoOHO20
Kocmuueckoeo wacmuoeo npasa («MKYII»); 5) 3na-
yenue Keiinmaynckoti konsenyuu 2001 e. u Kocmu-
ueckoeo npomoxona 2012 e. 6 koHmexkcme mexnoy-
HAPOOHO-NPABO6020 PeYIUPOBAHUS KOCMUHECKO
OessmenvHOCMU, 4 MaK e, NPpu Ycrao8uu 6cmyne-
Hus 6 cuny Kocmuueckozo npomoxkona, e2o posnv kax
nep6020 CNeUUanvHo20 Mex0yHAPOOHO-NPAB06020
ucmounuxa MKYII; 6) mexoyHapooHas cucmema
peeucmpavuu eapanmuti 6 OMHOUEHUI KoCMuHYe-
CKUX cpedcms Kak mpemvs MexOYHAPOOHAS Cu-
cmema peeucmpayuu 6 0071acmu KOCMuUeckoti des-
menvHocmu; 7) monxkosarue cm. VIII Hozosopa no
KocMocy Onsl ueneil onpedeneHUss NPUMEHUMOZ0
npasa 6 oMmHOUleHUU 6EULHbIX NPA6 HA KOCMUHUe-
ckue ob6vexmol 8 Kocmoce; 8) «kocmuueckuil 00o-
eKm» U «KoCMu4ecKoe cpedcmeo» Kak npasoevle
nousmuss; 9) 80Mpocvl MeIOyHAPOOHOL omeem-
CMBEHHOCMU U pacuiuperie 0eliceus KOHUenyuu
«3anyckaroujee 2ocyoapcmeoy», 8Ka0Uas npeosioie-
Hue 0 0ononHeHuu namoi kamezopueii; 10) sonpo-
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col  pecucmpauuu, HPUCOUKUUU U  KOHMPONS;
11) mex0yHapoOHAS KOCMUUECKAS CMAHUUS U NPU-
MeHUMAs npasosas cpeda; 12) nymu oocmusceHust
«CO0MBEMCMBUNY  MEHOYHAPOOHO-NPABOBIX NO-
cnedcmaeuti 07151 20Cy0apcme 6 pe3ynvmarne usmere-
HUSL 4ACHHO-NPABOBLIX OMHOUEHUTI PeanvHOMY
YHACMUIO «3A0eliCINB068AHHBIX» 20CY0aAPCME 6 onpe-
0eNEHHDLX 6U0AX KOCMUUECKOTI 0esenbHOCHIU.
OBCYJKIEHME U BBIBOJDI. B pesynvmame
Npo6e0eHH020 AHANU3A B0NPOCOB, OMMeUEHHbIX
8vlule, cHopmynuposarvl cnedyousue 8vi600vi: 1) 6
unmepecax Poccuiickoii Pedepayuu, CoedureHHbvIx
llImamos Amepuxu, Opyeux KOCMU4HecKUx 0epuas
cuumamo, umo JJozoeop no xocmocy 1967 2. s6n4-
emcs OCHOB0LL 07151 danvHeliuiezo NpoepeccusHozo
paseumus MKII u inter alia ons ynopsioouerHozo
PA36UMUSL KOMMEPHECKOTi KOCMU4ecKoli Oesmev-
Hocmu; 2) Hekomopble 6e30mazamenvHole 60NpPo-
cor MKIT moenu 6v1 6vimp Uccne008aHbl U peuieHvl
noCpedCcmeoM aymeHmMu4Ho20 MonAKOBAHUS NOTIO-
senuti Jloeosopa no kocmocy (Hanpumep, nymem
NPUHAMUS K HEMY COOMBemCmeyousux npomoxo-
7108 UIU NOCPeOCMBOM PA3pPabomKu eOuHol 6ce00s-
emouieti KOH8eHUUU N0 MeXOYHAPOOHOMY KOCMU-
ueckomy npasy); 3) 6 noucke peuieHuti 0603HaUeHHbIX
Npasoevlx 60MPOCO6 KOCMUUECKOT OesrmenvHOCHU
HeobX00UMO NPUHUMAMb 80 6HUMAHUE KAK pa3de-
JleHue no npeomemy pezynuposaHus, Mmax u coom-
HouleHUe U 83aumooleticrmeue Menoy npumeHUMbL-
MU UCIMOYHUKAMU MeHOYHAPOOHO20 Npasa U ezo
ompacnAmMu, a makxe NPUMEHUMbIM HAUUOHATb-
HbILM NPABOM, M.e. He0OX00UMO ONUPAMbCS HA KOM-
NEKCHBIL, UHKIO3UBHDILL, UETOCHbLIL N00X00, 80-
671eKAIOUUTL 8 CeOS HAYUHYI0 OUNTIOMAMUIO.

K/IIOYEBBIE CJIOBA: J[locosop no «ocmocy
1967 e., mex0yHapooHoe kocmuueckoe npaso, 0020-
sopv. OOH no kocmocy, kocmuueckoe npocmpam-
C1M60, KOCMUHecKUuti 00veKm, MeroyHapooHas om-
8eMCMBEHHOCb, — KOHUeNUUs  «3anyckamoujee
20cy0apcmeo», Meim0yHapoOHO-NpasosoLl pexcum
npupooHvix pecypcos JIyHvi u Opyeux HebecHvix
mern, KocMu4eckue pecypcol, MexOyHapoOHas Koc-
MUYECKAS CIAHUUS, KOMMEPHeCKas KOCMUYecKas
O0esamenvHOCMb, Ketinmaynckas xonsenyus 2001 e.,
Kocmuueckuti npomoxon 2012 e., mexnoyHapooHas
CUCeMa peeucmpayuu 2apanmuii 6 OMmHOUeHUU
KOCMU"eCKUX Cpedcms, MenOyHAPOOHAsT 2apaH-
Must, KocMuueckoe cpedcmao, MeioyHaApoOHoe Koc-
Mu4ecKoe 4acmHoe npaso, eOUHAs 6Ce00beMMIOU4AST
KOHBEHUUS 1O MeHOYHAPOOHOMY KOCMUUECKOMY

npasy
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U1 HUTUPOBAHMS: bepkman ILA. [u ap.].
2018. Mex/iyHapoiHOe KOCMIYEeCKoe IIpaBo: 00-
mue A Poccun n CIIA BBI3OBBI U HepCHeKTH-

n 2017 the international community celebrated

the 50" anniversary of the Treaty on Principles

Governing the Activities of States in the Explora-
tion and Use of Outer Space, including the Moon and
Other Celestial Bodies of 1967 (hereafter “The Outer
Space Treaty”, “OST” or “1967 Treaty”). The impor-
tance of the Outer Space Treaty as the fundamental
source of the international space law (“ISL”) cannot
be underestimated, and its role “as the cornerstone of
the international legal regime governing outer space
activities™ was enshrined in the Draft declaration
on the fiftieth anniversary of the Outer Space Trea-
ty? prepared in 2017 by the Legal Subcommittee of
the Committee on the Peaceful Uses of Outer Space
(“COPUOS”). Moreover, it has been suggested that
this Treaty “belongs to the important law—making
treaties of the whole system of contemporary interna-
tional law” [Kopal 2006:9].

An extensive legal analysis of the Outer Space
Treaty, including in its historical context, can be
found in the literature published by leading scholars®
who were directly involved in the drafting of the in-
ternational agreements regulating activities of States
in Outer Space®.

This paper will focus on the content of the 1967
Treaty, and approaches to contemporary interpreta-
tion of its provisions (in view of the present-day legal
challenges posed by the development of space ac-
tivities in the context of current economic, political,
technological factors) as well as on the progressive
development of ISL.

' Hereinafter emphasis added.

BBL. — MoOCKOBCKULL HYPHAT MeHOYHAPOOHO020 npa-
8a. Nel. C. 16-34.
DOI: 10.24833/0869-0049-2018-1-16-34

First and foremost, it is necessary to mention the
Declaration of Legal Principles Governing the Activi-
ties of States in the Exploration and Use of Outer Space
of 1963 (“The 1963 Declaration”)’, the draft of which
was submitted by the USSR to the first session of the
UN COPUOS Legal Subcommittee in 1962 [Kopal
2008:2]. The 1963 Declaration provided the outlines
for the Outer Space Treaty.

The USSR proposed on 30 May 1966 to include
in the agenda of the XXI session of the UN General
Assembly a special item - on the “Conclusion of an
international agreement on legal principles govern-
ing the activities of States in the exploration and con-
quest of the Moon and other celestial bodies™ [Ko-
losov 2014:25]. After diplomatic meetings between
the US and the USSR these two leading space powers
submitted on 16 June 1966 the Draft Treaty Govern-
ing the Exploration of the Moon and Other Celestial
Bodies (prepared by the United States)” as well as the
Draft Treaty on Principles Governing the Activities
of States in Exploration and Use of Outer Space, the
Moon and Other Celestial Bodies (prepared by the
USSR)? [Kopal 2008:3]. It is notable to underline the
significance of legal science in this respect: while the
same might be said of the US draft, scholars indicate
that the delegation of the Soviet Union used mate-
rial from the doctoral theses of Professors Zhukov
and Kolosov in developing the draft Treaty [Kolosov,
Yuzbashyan 2015:14]. To fulfill the expectations of
the negotiations™ participants at the XXI session of
the UN General Assembly ("UN GA"), on 5 October

2 See: Committee on the Peaceful Uses of Outer Space Sixtieth session Vienna, 7-16 June 2017. Draft declaration on the
fiftieth anniversary of the Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies. Annex. — UN Doc. A/AC.105/L.311. P. 14. URL: http://www.unoosa.org/res/
oosadoc/data/documents/2017/aac_105l/aac_1051_311_0_htmI/AC105_C1_L311E.pdf (accessed date: 04.03.2018).

3 See, e.g.:[Cheng 1968:533-645; Jankowitsch 2015:1-6; Kolosov 2014: 25-34; Kopal 2008:1-10].

4 On the personal contribution of the lawyers to the formation and development of ISL see, e. g.: [Doyle 2011:1-24;
Kolosov, Yuzbashyan 2015:13-17; Zhukov 2008:195-201].

5 Adopted by the UN General Assembly resolution 1962 (XVIII) of 13 December 1963.

¢ USSR: Request for the Inclusion of an item in the provisional agenda of the twenty-first session. — UN Doc. A/6341. URL:
http://www.unoosa.org/pdf/gadocs/A_6341E.pdf (accessed date: 04.03.2018).

7 Draft Treaty Governing the Exploration of the Moon and other Celestial Bodies. - UN Doc. A/AC.105/32. URL: http://www.
unoosa.org/pdf/reports/ac105/AC105_032_and_AC105_032corr1E.pdf (accessed date: 04.03.2018).

& Draft Treaty Governing the Activities of States in the Exploration and Use of Outer Space, the Moon and other Celestial
Bodies. - UN Doc. A/6352. URL: http://www.unoosa.org/pdf/gadocs/A_6352E.pdf (accessed date: 04.03.2018).
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1966 the Soviet delegation submitted for consider-
ation a revised draft of the Treaty® which reflected the
provisions of the American draft [Kolosov 2014:27].
P.D. Platonov, Deputy Representative of the USSR to
the UN, O.N. Khlestov, Head of Treaties and Legal
Affairs of the Ministry of Foreign Affairs Depart-
ment of the USSR and Yu.M. Rybakov, his Deputy,
as well as A. Goldberg, Ambassador Extraordinary
and Plenipotentiary of the USA, took part in bilat-
eral negotiations between the two countries. Prof.
Kolosov’s creative contribution to the development
of all of the further treaties and declarations on outer
space, as well as his participation in the activity of
the UN COPUOS Legal Subcommittee’s work was
not only acknowledged by Prof. Zhukov [Zhukov
2008:7, 10], but also by Dr. Nandasiri Jasentuliyana,
former Director of the UN Office for Outer Space
Affairs (“UNOOSA”) and Dr. Peter Jankowitsch, the
current President of the International Academy of
Astronautics'’.

A number of complicated issues were reconciled
only during the final stages of the negotiations by in-
formal consultations between the representatives of
the USA and USSR as the major space powers with
the participation of United Nations Secretary-Gen-
eral U. Thant, COPUOS Chairman, Kurt Waldheim
of Austria, and the Chairman of the COPUOS Le-
gal Subcommittee, Manfred Lachs of Poland [Kopal
2008:3].

The text of the treaty, as agreed by the USA and
USSR, was unanimously accepted by the Member
States of the United Nations on 19 December 1966'".
On 27 January 1967 the Outer Space Treaty was
opened for signature in London (United Kingdom),
Moscow (USSR) and Washington D.C. (USA), and
entered into force on 10 October of the same year.
The Outer Space Treaty signified the creation of an
entirely new branch of international law - ISL [Ko-
losov 2014:32; Jankowitsch 2015:5]. The recognition

of the importance of the Outer Space Treaty by the
international community as a whole was later con-
firmed by UN GA Resolution 54/68 of 6 December
1999, proclaiming the period of 4™ of October (the
day the USSR launched the first artificial Earth satel-
lite, Sputnik 1, in 1957) to 10™ of October (entry into
force of the 1967 Outer Space Treaty) every year as
the World Space Week. Both the Declaration on the
Fiftieth Anniversary of Human Space Flight and the
Fiftieth Anniversary of the Committee on the Peace-
ful Uses of Outer Space Resolution adopted by the
UN GA Resolution 66/71 on 9 December 2011 em-
phasize that the Outer Space Treaty establishes the
fundamental principles of ISL2. Today the Outer
Space Treaty is one that received widespread support
by the UN Member States, and as at March 2018 it
brings together 106 States Parties, including Russian
Federation and United States®. It is therefore high
time now to remind ourselves of the reasons of such
a wide international recognition and to consider the
paths of further progressive development of ISL, as
well as to analyze those legal issues that remain to be
addressed.

The Outer Space Treaty establishes fundamental
principles of ISL. Outer space, the Moon and other
celestial bodies, as well as the activities (only for
peaceful purposes) of States within this common
space, constitute the object of the Treaty [Kolosov
2014:28]. However, in drafting the OST it turned
out to be impossible to reach consensus (by which all
decisions of the UN COPUOS and its subcommit-
tees have been made since 1962), as how to define the
terms “outer space’, “celestial bodies”, “space object”
and many others. Hence the definition and delimita-
tion of outer space is still an open issue'. As it was
noted: “on one hand, there is the principle of indivis-
ibility of the outer space, on the other - the principle
of State sovereignty over air space’, and accordingly
“it is difficult” to consider the status of these spaces

Moscow Journal of International Law

1 Prof. Dr. Yuri M. Kolosov (1934-2015). Memoriam. P. 2. URL: http://iislweb.org/memoriam/obit_kolosov.pdf
(accessed date: 04.03.2018). See also: URL: http://www.iafastro.org/biographie/peter-jankowitsch/ (accessed date:
04.03.2018).

" See: UN GA Resolution 2222(XXI) from 19 December 1966 r. URL: https://documents-dds-ny.un.org/doc/RESOLUTION/
GEN/NR0/005/25/IMG/NR000525.pdf?OpenElement (accessed date: 04.03.2018).

12 See p. 6 of the Declaration in the Annex to the UN GA Resolution 66/71 from 9 Dec. 2011. International cooperation in the
peaceful uses of outer space. - UN Doc. A/RES/66/71. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N11/463/08/
PDF/N1146308.pdf?OpenElement (accessed date: 04.03.2018).
¥ For actual status of the Outer Space Treaty
aspx?0bjid=0800000280128cbd (accessed date: 04.03.2018).
' Further, unless otherwise specified, ‘outer space’is used to mean ‘outer space, including the Moon and other celestial
bodies; as is defined in the 1967 Treaty

1> See: Committee on the Peaceful Uses of Outer Space, Sixtieth session, Vienna, 7-16 June 2017. Report of the Legal
Subcommittee on its fifty-sixth session, held in Vienna from 27 March to 7 April 2017. Annex Il. Report of the Chair of the
Working Group on the Definition and Delimitation of Outer Space. — UN Doc. A/AC.105/1122. P. 52-53. URL: http://www.
unoosa.org/oosa/oosadoc/data/documents/2017/aac.105/aac.1051122_0.html (accessed date: 04.03.2018).

see: URL: https://treaties.un.org/pages/showDetails.
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without defining its boundaries between them [Ko-
losov 2014:61, 71]. The drastic difference in the legal
regimes of outer space and air space is that the first is
beyond sovereignty while the second is divided into
national air space under sovereignty of a relevant
State and international air space'®. There is no pre-
cise natural boundary between air space and outer
space, so it has been suggested that a legal boundary
be established at an altitude not exceeding 100-110
kilometers above sea level (as proposed by the USSR
in 1979, including the proposal on retaining of the
right of a space object of any State to pass over the
territory of other States at lower altitudes for the pur-
pose of reaching orbit or returning to Earth'”). This
suggested legal boundary was supported by the Rus-
sian Federation'®.

It is noted that “the architects of the OST avoided
making an explicit and perfect definition of the legal
status of the new area” [Kopal 2003:13]; instead they
agreed on the purpose and guidelines of space activi-
ties by establishing, in particular, that “the explora-
tion and use of outer space, including the Moon and
other celestial bodies, shall be carried out for the ben-
efit and in the interests of all countries, irrespective of
their degree of economic or scientific development and
shall be the province of all mankind”, and that ‘outer
space, including the Moon and other celestial bodies,
shall be free for exploration and use by all States with-
out discrimination of any kind, on a basis of equality
and in accordance with international law, and there
shall be free access to all areas of celestial bodies”, and
“there shall be freedom of scientific investigation in
outer space...” and “States shall facilitate and encour-
age international cooperation' in such investigation”
(Article I of the Outer Space Treaty).

In furtherance of these principles on 13 Decem-
ber 1996 the UN GA (by Resolution 51/122) adopted
the “Declaration on International Cooperation in the
Exploration and Use of Outer Space for the Benefit
and in the Interest of All States, Taking into Particular
Account the Needs of Developing Countries”. As not-
ed, the references to the necessity to take “into par-
ticular account the needs of developing countries”

have exerted “a strong influence on the content of
international space law and have given an impetus to
the further development of the notion of solidarity in
international law generally” [Vereshchetin 2010:44].
Some scholars note that the OST does not establish
the freedom of all kinds of use of outer space, but
that it only envisages that the outer space shall be
free for exploration and use, and that there shall be
freedom of scientific investigation in outer space. For
example, according to Prof. Kolosov “there is no free-
dom of use of outer space but rather the freedoms
of outer space that include the freedom of launch of
space objects, the freedom to choose an orbit” etc.,
however “these freedoms are limited by purposes -
for peaceful purposes, for scientific investigation,
etc” [Kolosov 1979:13].

Article II of the OST provides: “Outer space, in-
cluding the Moon and other celestial bodies, is not sub-
ject to national appropriation by claim of sovereignty,
by means of use or occupation, or by any other means”.
This principle establishes an important limitation on
activities of States in outer space. It is also suggested
that this provision of the OST has become part of
customary law given that there have not been any
protests against it since its entry into force. Article II
shall be interpreted with due regard to other provi-
sions of the OST, in particular, the one established by
Article I: the “exploration and use of outer space...
shall be the province of all mankind”; the outer space
“shall be free for exploration and use by all States”.
However, in contrast to the UN Convention on the
Law of the Sea, 1982 ( “UNCLOS”; Part XI of UN-
CLOS provides for the rigid legal regime of the deep
seabed “Area” - beyond the continental shelf - as
“the common heritage of mankind”) the OST does
not establish a clear legal regime of such “province of
all mankind”

The Agreement Governing the Activities of States
on the Moon and Other Celestial Bodies (“the Moon
Agreement”), 1979%, also provides - like the OST -
that the ‘exploration and use of the Moon shall be the
province of all mankind” (Art. 4(1)) but also does not
define what it exactly means. Even more doubts are

6 For more on the need of definition and delimitation of outer space and the differences between international space law

and international air law see, e. g.: [Kolosov 2000:30-32].

7 Mezhdunarodnoe kosmicheskoe pravo. Pod red. G.P. Zhukova i Yu.M. Kolosova. [International Space Law. Ed by G.P. Zhukov
and Y.M. Kolosov]. Moscow: Mezhdunar. otnosheniya Publ. 1999. P. 60. (In Russ.).

'8 For more on this issue see: Committee on the Peaceful Uses of Outer Space Legal Subcommittee, Fifty-third session
Vienna, 24 March - 4 April 2014. Item 7 of the provisional agenda. Matters relating to the definition and delimitation of
outer space: replies of the Russian Federation. - UN Doc. A/AC.105/C.2/2014/CRP.6. P. 52-53. URL: http://www.unoosa.org/
pdf/limited/c2/AC105_C2_2014_CRPO6E.pdf (accessed date: 04.03.2018).

' For more on legal aspects of international cooperation in this field see: [Vereshchetin 19771].

2 Opened for signature on 18 December 1979 in New York, entered into force on 11 July 1984. For more on the history of
drafting the Moon Agreement see: [Kolosov, Yuzbashyan 2015:16].

22

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Paul A. Berkman, Alexander N. Vylegzhanin, Mariam R. Yuzbashyan, Jean-Christophe Mauduit

SPACE LAW

added by Art. 11(1) of the Moon Agreement, which
uses the different term - “the heritage” regime, not
“the province™ “The Moon and its natural resources
are the common heritage of mankind”, again without
providing rules for application of this legal regime.
Though both the US and the Russian Federation are
not Parties to the Moon Agreement?, analysis of this
treaty might be important at least for the reason of
understanding of the less detailed corresponding
provisions of the Outer Space Treaty.

Taking into account the actual trends in space
activities’ development, as well as the growing inter-
est of the international community at both govern-
mental and non-governmental levels to use natural
resources in outer space, it is important to note that
the Outer Space Treaty defines the main elements
of the legal regime of the outer space, including the
Moon and other celestial bodies, but does not estab-
lish specific rules in relation to the legal regime of the
natural resources of celestial bodies, nor does it pro-
hibit potential use of such resources. The 1979 Moon
Agreement, adopted in furtherance of specific pro-
visions of the Outer Space Treaty, provided for the
establishment of an “international regime, including
appropriate procedures, to govern the exploitation of
the natural resources of the Moon as such exploita-
tion is about to become feasible” under Article 11(5).
However, the Moon Agreement has not received
great support, in particular because of the procla-
mation of the Moon and its natural resources as the
common heritage of mankind (Article 11(1)) and be-
cause of potential difficulties in balancing the inter-
ests of all of the involved parties. For example, differ-
ent interpretations may be suggested for the words
in Article 11(7): “an equitable sharing by all States
Parties in the benefits derived from those resources,
whereby the interests and needs of the developing
countries, as well as the efforts of those countries

which have contributed either directly or indirectly
to the exploration of the Moon, shall be given spe-
cial consideration” Indeed, none of the major space
powers are Parties to the 1979 Agreement. In this
context it would be appropriate to consider a contem-
porary concept of the international regime of natural
resources of the Moon and other celestial bodies which
might be acceptable both to USA and the Russian Fed-
eration, as well as to other outer space powers in order
to avoid related potential future international dis-
putes. This becomes even more important in view of
the recent adoption of the US Space Resource Explo-
ration and Utilization Act of 2015 (US Act of 2015)*
and the 2017 Luxembourg Law on Exploration and
Use of Space Resources®. Both of these National Laws
provide for property rights of their nationals relating
to minerals and other natural resources extracted on
celestial bodies. Granting of such rights within Na-
tional Laws shall be exercised “in accordance with
international obligations” of the United States and
Luxembourg correspondingly*. As was noted above,
the OST does not prohibit expressis verbis the use by
States of natural resources of the Moon and other ce-
lestial bodies. The 1979 Moon Agreement provides
that States “may pursue their activities in the explo-
ration and use of the Moon anywhere on or below its
surface” (Art. 8 (1)). Neither the Moon “nor any part
thereof or natural resources in place, shall become
property of any State”, organization or “of any natural
person” (Art. 11(3)*). The US Act does not provide
for property relating to natural resources in situ and,
moreover, it contains a disclaimer of extraterrestrial
sovereignty: “It is the sense of Congress that by the
enactment of this Act, the United States does not
thereby assert sovereignty or sovereign or exclusive
rights or jurisdiction over, or the ownership of, any
celestial body™?; it provides for property rights relat-
ing to minerals already extracted.

Moscow Journal of International Law

21 18 States Parties as of March 2018. For the actual status of the Moon Agreement see: URL: https://treaties.un.org/pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=XXIV-2&chapter=24&clang=_en (accessed date: 04.03.2018).

22 Title IV ‘Space Resource Exploration and Utilization Act of 2015’ of the Public Law 114-90. November 25, 2015. - U.S.
Commercial Space Launch Competitiveness Act. URL: www.congress.gov/bill/114th-congress/house-bill/2262/text>
(accessed date: 04.03.2015).

2 Loidu 20 juillet 2017 sur I'exploration et I'utilisation des ressources de l'espace. URL: http://legilux.public.lu/eli/etat/leg/
10i/2017/07/20/a674/jo (accessed date: 23.12.2017).

24 See: Supra, n.22.Sec. 51303. Asteroid resource and space resource rights.“A United States citizen engaged in commercial
recovery of an asteroid resource or a space resource under this chapter shall be entitled to any asteroid resource or space
resource obtained, including to possess, own, transport, use, and sell the asteroid resource or space resource obtained in
accordance with applicable law, including the international obligations of the United States". Also see: Supra, n. 22: Art. 1¢
“Les ressources de l'espace sont susceptibles d’appropriation”; Art. 2. (3) “Lexploitant agréé ne peut exercer I'activité visée
au paragraphe 1¢ qu'en conformité avec les conditions de son agrément et les obligations internationales du Luxembourg”
(emphasis added by authors).

% For more on the interpretation of the Article 11(3) of the Moon Agreement in the context of the claims to own the Moon
and other celestial bodies by private parties see: [Vylegzhanin, Yuzbashyan 2011:19].

% See: Supra, n. 22. Sec. 403.
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In view of the mentioned disclaimer of extrater-
restrial sovereignty that corresponds to the Article II
of the Outer Space Treaty, as well as the Article 11(3)
of the Moon Agreement, it is of note that in the US,
for example, the “Lunar Embassy” founded by Den-
nis Hope still operates. In 1980 Mr. Hope’s claim for
the entire lunar surface, as well as the surface of all
the other eight planets of the solar system and their
moons (except Earth and the Sun) was registered
at the local US Governmental Office for claim reg-
istries, moreover, Mr. Hope received a Copyright
Registration Certificate from the US Government.
Since then the “Lunar Embassy” has sold more than
611 million acres of land on the Moon as well as
properties on Mars, Venus, Mercury and 10%.

Operations of the “Lunar Embassy” - atleast those
which relate to claiming properties on celestial bod-
ies — seem to contradict not only the ISL principle of
non-appropriation of the Moon and other celestial
bodies but also the relevant provisions of the US Act
of 2015 cited above®. As under Article VI of the OST
the States shall bear international responsibility for
national activities in outer space and for assuring that
national activities are carried out in conformity with
the Treaty provisions, while the activities of non-gov-
ernmental entities in outer space shall require autho-
rization and continuing supervision by the appropri-
ate State Party to the Treaty. It is of note that in case
private entities claim property rights to the Moon and
other celestial bodies or parts thereof” the States shall
take the necessary measures (e.g. withdrawal of a li-
cense/authorization etc.) to ensure that the national
space activities are exercised in accordance with the
related international obligations of States. In the case
of the “Lunar Embassy” besides the US governmental
concerns, there can be fraud claims from the misled
buyers of the “services” of this company.

Regarding the legal regime of natural resources
of the Moon and other celestial bodies, in the ab-
sence of a direct prohibition, there may be a pos-
sible interpretation that the ‘extracted minerals” (as

contrasted to “natural resources in situ — “in place™)
are not subject to the principle of non-appropriation
of the Moon and other celestial bodies. Keeping in
mind that ISL does not provide for a specific interna-
tional legal regime of natural resources and extracted
minerals of the Moon and other celestial bodies, one
might suggest that the term “international obliga-
tions” (as provided in the above mentioned National
Laws) cannot be clearly understood now. Of course,
“international obligations” in this context include the
obligations under ISL and general international law.
Yet the specific international obligations of States
which relate to the exploration and use of natural
resources of the Moon and other celestial bodies, be-
ing the core of the issue, need to be specified under
a special regime. Taking into account the fact that
the natural resources the Moon and other celestial
bodies constitute an undisputable object of ISL, it is
therefore important to agree on the relevant interna-
tional legal framework®.

One of the fundamental principles of the ISL es-
tablished by the Article III of the OST provides that
the outer space activities shall be carried out “in ac-
cordance with international law, including the Char-
ter of the United Nations, in the interest of maintain-
ing international peace and security and promoting
international cooperation and understanding”. As
noted, “this is but another affirmation of the well-
established tenet of international law that human
activities anywhere beyond national jurisdiction are
governed by international law” [Vereshchetin 2010:
43]. The principle of international cooperation has
received great support, inter alia, within the frame-
work of the International Space Station, the European
Space Agency, and the international COSPAS-SAR-
SAT program, among others. It has even survived
after the privatization of the international satellite
communication organizations (INTERSPUTNIK,
INTELSAT-ITSO, INMARSAT-IMSO, etc.)*.

The elements of the legal regime of outer space,
the Moon and other celestial bodies, established spe-

27 See: Lunar Embassy Web-Site. URL: https://lunarembassy.com/head-cheese/ (accessed date: 04.03.2018).

% See: Supra, n. 26.

2 See more on this issue: Statement of the Board of Directors of the International Institute of Space Law (IISL) on Claims to
Property Rights Regarding the Moon and Other Celestial Bodies (2004). P. 2. URL: https://www.iislweb.org/docs/IISL_Outer_
Space_Treaty_Statement.pdf (accessed date: 04.03.2018).

30 Appropriation of the natural resources in situ is prohibited by Article 11 para. 3 of the Moon Agreement,1979. For
different legal regime of natural resources in situ and extracted minerals and the legal meaning of mineral resources of
the Area under UNCLOS as the “common heritage of mankind” see: Vylegzhanin A.N. Mezhdunarodno-pravovye osnovy
prirodoresursnoi deyatel’nosti gosudarstv v Mirovom okeane. Diss.... d-ra yuridicheskikh nauk [International Legal Basics of
Natural Resources Activity of States in the World Ocean. Doctorship Dissertation]. Moscow. 2002. P. 11. (In Russ.).

31 For more on this issue see: [Yuzbashyan 2017b:71-86].

32 Formore on the actual legal trends in the development of international cooperation in this field see: [Kolosov, Yuzbashyan
2015:17-30].
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cifically by Article IV of the OST (and other relevant
treaty provisions) are essential in characterizing it
also “as an arms control treaty” [Schrogl 2016:2]. To
be more precise, outer space is a partially demilitarized
zone: in accordance with the first indent of Article IV
of the OST “States Parties to the Treaty undertake not
to place in orbit around the Earth any objects carry-
ing nuclear weapons or any other kinds of weapons
of mass destruction, install such weapons on celestial
bodies, or station such weapons in outer space in any
other manner”. It should be noted that even before the
OST, the 1963 Treaty Banning Nuclear Weapons Tests
in the Atmosphere, in Outer Space and Under Water,
prohibited any nuclear weapon test explosions. In-
terpretation of Article IV excludes from the scope of
this prohibition suborbital (that is, not completing at
least one full orbit around the Earth) passage through
the outer space of objects carrying nuclear weapons,
such as intercontinental strategic missiles”, as well as
deployment in space of objects carrying conventional
weapons. The legal regime of the Moon and other
celestial bodies provides for their total demilitariza-
tion and complete neutralization - they shall be used
exclusively for peaceful purposes; in accordance with
OST Article IV “the establishment of military bases,
installations and fortifications, the testing of any type
of weapons and the conduct of military manoeuvres
on celestial bodies shall be forbidden”: this means, as
suggested, that celestial bodies shall not be used even
for non-aggressive military purposes, e. g. in self-de-
fense**. However, it should also be noted that under
the same provision, the use of military personnel for
scientific research or for any other peaceful purposes
as well as the use of any equipment or facility nec-
essary for the peaceful exploration of the Moon and
other celestial bodies are not prohibited. In 1962, at
the fifth IISL Colloquium on the Law of Outer Space,
Professor Korovin emphasized the critical link of de-
militarization of outer space with the establishment of
the general and complete disarmament, and Professor

Kolosov further added in 1968 that neutralization
of outer space is possible only under these condi-
tions [Kolosov: 2014:55-56, 58]. These issues remain
relevant today, and although at the time of conclu-
sion of OST the established legal regime was a sig-
nificant step forward, the danger of an arms race in
outer space has not been stopped [Kopal 2000:14].
Similarly, Professor Galloway emphasizes the neces-
sity to broaden the scope of disarmament [Galloway
2000:25].

The Draft Treaty on Prevention of the Placement
of Weapons in Outer Space and the Threat of Force
Against Outer Space Objects was presented in 2008 by
the Russian Federation and the People’s Republic of
China (PRC) for consideration at the Conference on
Disarmament, but this document and earlier drafts
of such a Treaty have not yet been properly consid-
ered®. Regarding this issue, it is noted that the deci-
sive prerequisite for the achievement of the objective
of a treaty prohibition on the placement of weapons
in outer space is the existence of a political will of
the leading participants of space activities*. Accord-
ing to some scholars, the 2006 U.S. National Space
Policy*” was viewed as allowing the USA to place cer-
tain types of weapons in outer space. [Vereshchetin
2010:47]. Prof. Jankowitsch writes that the USA re-
jects any new multilateral treaty which might limit
US activities in the outer space because the 2006 Na-
tional Space Policy provides that ‘the United States
will oppose the development of new legal regimes or
other restrictions that seek to prohibit or limit US ac-
cess to or use of Outer Space™® [Jankowitsch 2015:
14]. One of the latest examples of avoiding the neces-
sity of negotiating a new international legal regime is
the adoption of the US Act of 2015, as noted above.
However, this law has a positive effect, probably the
main one, consisting of the drawing attention of the
international community on the urgent need for
specifying the international legal regime of natural
resources of the Moon and other celestial bodies.

3 Neither were prohibited suborbital flights of intercontinental ballistic missiles in the UN GA Resolution 1884 (XVIII)
“Question of general and complete disarmament” from 17 October 1963. URL: http://www.un-documents.net/a18r1884.
htm (accessed date: 04.03.2018).

3 Mezhdunarodnoe pravo. Pod red. Yu.M. Kolosova, E.S. Krivchikovoi [International Law. Ed. by Yuri M. Kolosov,
E.S. Krivchikova]. Moscow: Mezhdunar. otnosheniya Publ. 2003. P. 584. (In Russ.).

% Conference on Disarmament. Letter Dated 12 February 2008 from the Permanent Representative of the Russian
Federation and the Permanent Representative of China. — UN Doc. CD/1839. URL: http://undocs.org/CD/1839

(accessed date: 04.03.2018).

% Lysenko M. N. Pravovye problemy i perspektivy zapreshcheniya oruzhiya v kosmose. Avtoref. diss. ... kand. yurid. nauk
[Legal Problems and Perspectives on the Prohibition of Weapons in Outer Space. Abstract of the Cand. Sci. Thesis]. Moscow:
2006. P. 28. (In Russ.).

% National Space Policy of the United States of America of 31 August 2006. URL: https://history.nasa.gov/ostp _space_
policy06.pdf (accessed date: 04.03.2018).

3 National Space Policy of the United States of America of 31 August 2006. Section 2. Principles. Para. 7.
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In the context of having national outer space law
being more rapidly developing then relevant ISL it
is important to safeguard international legal restric-
tions on military use of outer space, including the
rules of the ISL on using outer space “for peaceful
purposes”. A former Judge of the International Court
of Justice notes with regret that the term “peaceful”
is interpreted as “non-aggressive” instead of the nec-
essary referral to “non-military”; in this context the
Judge recalls the provision of Article 2 (4) of the UN
Charter prohibiting not only use but also the threat
of force [Koroma 2011:6, 8]. The necessity of defi-
nition of effective “diplomatic approaches in estab-
lishing a consensus on peaceful uses and on how to
enforce, or at least to encourage application of the
rules and ensure compliance” has also been noted
[Schrogl 2016:6-7]. Hence there is an incontest-
able need to secure the use of outer space for peace-
ful purposes. Nonetheless, the question is whether
this is achievable in the contemporary political
environment.

Article V of OST envisages the rendering by
States of all possible assistance to astronauts consid-
ered as ‘envoys of mankind in outer space [...] in the
event of accident, distress, or emergency landing on
the territory of another State Party or on the high
seas’, as well as securing safety and prompt return to
the State of registry of their space vehicle; the return
of space objects being regulated under Article VIII of
the Outer Space Treaty. Additionally, in accordance
with Article V, the States “shall immediately inform
the other States Parties or the UN Secretary-General
of any phenomena they discover in outer space, [...]
which could constitute a danger to the life or health
of astronauts”. The 1968 Agreement on the Rescue
of Astronauts, the Return of Astronauts and the Re-
turn of Objects Launched into Outer Space (“Rescue
Agreement”)* was adopted in support of the above-
mentioned provisions of OST. It should be noted that
neither the OST, nor the Rescue Agreement provides
for a definition of the terms “astronaut” and “space
object”. In relation to the term “space object’, there
is a clause in Article I (d) of the 1972 Convention on
International Liability for Damage Caused by Space
Objects (“Liability Convention”)* and Article I (b)
of the 1975 Convention on Registration of Objects
Launched into Outer Space (“Registration Conven-
tion”)*. In this context the term “space object” in-

cludes component parts of a space object “as well as its
launch vehicle and parts thereof”.

In view of the development of commercial activi-
ties in Outer Space, in particular of space tourism, of
particular relevance is the issue of the possible ap-
plication of the Outer Space Treaty provisions (spe-
cifically the ones envisaging all possible assistance
to astronauts) to space tourists. As suggested, the
term “personnel” (as used in the 1968 Rescue Agree-
ment) does not fully apply to passengers of a space
object [Cheng 1997:458], and it is obvious that the
relevant provisions were drafted keeping in mind the
professional character of activities of humans going
into outer space. However, as noted, “it would make
sense to equate space tourist vehicle crew, certainly the
flight deck crew but possibly also any service crew
on board, to “personnel of a spacecraft”, hence en-
dowing them with the rights enunciated by the Rescue
Agreement” [von der Dunk 2007:20]. Moreover, it is
interesting to note that the legal problems regarding
manned space flights in general as well as of diverse
categories of space flight participants (and not neces-
sarily directly related to space tourism), were consid-
ered by lawyers in the early 1990s, when the schol-
ars from the Center of Space Law and Policy of the
University of Mississippi (USA), the Institute of State
and Law of the USSR Academy of Sciences and the
Institute of Air and Space Law of the University of
Cologne (Germany) prepared a draft Convention on
Manned Space Flights [Vereshchetin et al. 1991:76-
81]. According to Article VI (6) of the draft Con-
vention (that is similar to Article 10(1) of the Moon
Agreement), States shall regard any person in outer
space as an astronaut within the meaning of Article V
of OST and as part of the personnel of a spacecraft
within the meaning of Article VIII of OST and the
Rescue Agreement. Under this provision (which
deals with “any person in outer space”), space tour-
ists could also be considered as astronauts. However,
this Convention was not adopted. Nevertheless, even
if space tourists do not fall under the legal status of
astronauts, it is suggested that the “general humani-
tarian duties to assist human beings in distress de-
rive — apart from moral and ethical considerations -
from customary rules of general international law”
[von der Dunk 2007:20]. It should also be noted that
the development of space tourism also involves other
legal issues such as responsibility, liability, insurance,

% Opened for signature on 22 April 1968 in London, Moscow and Washington, D.C.; entered into force on 3 December

1968.

40 Opened for signature on 29 March 1972 in London, Moscow and Washington, D.C.; entered into force on 1 September

1972.

4 Opened for signature 14 January 1975 in New York; entered into force on 15 September 1976.
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certification, civil and penal jurisdiction, export of
information, re-export of equipment, etc. Until now,
only the United States have adopted at the nation-
al level relevant legislation regulating the status of
space tourists*?, in which space tourists fall under the
category of “spaceflight participants”

As space technology further develops, and along
with it private space activities ramp up, it is also im-
portant to note that other issues such as property
rights, intellectual property rights, liability of non-
governmental entities, or insurance will require
adequate regulation. These new issues have already
resulted, although to a limited degree, in the intro-
duction of certain elements of private international
law into new space regimes such as the Protocol to
the Convention on International Interests in Mobile
Equipment on Matters specific to Space Assets (2012
“Space Protocol™ and 2001 “Cape Town Conven-
tion*, correspondingly), drafted under auspices of
the International Institute for the Unification of Pri-
vate Law (“UNIDROIT”), and the Permanent Court
of Arbitration Rules on Outer Space Disputes®. Some
authors, in this context, have argued for the creation
of a separate branch - international space private
law [Jankowitsch 2015:26]*. While noting that “it
would be wrong or at least premature to claim the
existence of a distinct private international space
law” [Vereshchetin 2010:44], it is appropriate also
to note that some authors have already suggested a
definition of private international space law as a set
of substantive legal rules and rules of conflict of laws
governing space-related property and personal non-
property relations involving a foreign element’, and
consider it as a branch of law under formation that
is now at its nascent stage of development and that
might be further able to take into account most ef-
fectively both the private legal nature of commercial

space activities and the distinctive features of the
prevailing norms and principles of ISL [Yuzbashyan
2011:70-83]*. The OST neither provides for com-
prehensive regulation of private outer space activities
nor prohibits such activities.

In view of the development of commercial space
activities, special attention should be drawn to the
Space Protocol to the Cape Town Convention®,
which might be qualified as the first special instru-
ment of private international law in the field of outer
space activities. It regulates the transfer of rights on
space assets in satisfaction of secured obligations. In
accordance with Article 6 of the Cape Town Conven-
tion, the Convention and the Protocol shall be read
and interpreted together as a single instrument and, if
there were to be any inconsistency between the Con-
vention and the Protocol, the Protocol shall prevail.
With the objective of facilitating asset-based financ-
ing at the international level across the national bor-
ders of States, the Convention and its Protocol pro-
vide the legal basis for the establishment of a sound
international legal regime for security, title-retention
and leasing interests, and specifically the creation of
a new right in rem of international character - the
“international interest’, in relation to space assets.

The asset-based financing that underlies the inter-
national legal framework under the Space Protocol to
the Cape Town Convention in the event of debtor’s
default envisages the enforcement of the creditor’s
rights against the secured assets. In such a case, the
application of the traditional lex rei sitae could be
complicated with the location of a space asset in outer
space. However, such relations do not remain beyond
any legal regulation: according to Article VIII of the
Outer Space Treaty, “ownership of objects launched
into outer space, including objects landed or con-
structed on a celestial body, and of their component
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42 Public Law 108-492-DEC. 23, 2004. Commercial Space Launch Amendments Act of 2004. URL: www.congress.gov/
bill/108th-congress/house-bill/5382/text (accessed date: 04.03.2018); DoT. FAA. 14 CFR Parts 401, 415, 431, 435, 440 and
460 FAA Human Space Flight Requirements for Crew and Space Flight Participants. URL: www.gpo.gov/fdsys/pkg/FR-2006-
12-15/pdf/E6-21193.pdf (accessed date: 04.03.2018).

4 The Space Protocol was opened to signature at the Berlin Diplomatic Conference on 9 March 2012 and is not yet in force.
For the Status of the Protocol see: URL: http://www.unidroit.org/status-2012-space (accessed date: 04.03.2018).

4 The Cape Town Convention is in force since 1 March 2006. For the status see: URL: http://www.unidroit.org/status-
2001capetown (accessed date: 04.03.2018).

4 Permanent Court of Arbitration Optional Rules for Arbitration of Disputes Relating to Outer Space Activities (effective
December 6, 2011). URL: https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/Permanent-Court-of-Arbitration-
Optional-Rules-for-Arbitration-of-Disputes-Relating-to-Outer-Space-Activities.pdf (accessed date: 04.03.2018).

4 Following arecommendation given by Prof. Dr.Ram S. Jakhu the notion‘international space private law’was reformulated
as ‘private international space law’ and further used in publications starting from the following one: [Yuzbashyan 2011:70-
83] and further, e. g. in [Yuzbashyan 2013:74-92]

47 For more on the formation of PISL see: Yuzbashyan M.R. Mezhdunarodno-pravovye osnovy resheniya ekonomicheskikh
problem ispol’zovaniya kosmosa. Diss. ... kand. yurid. nauk [International Legal Framework for Solution of Economic
Problems in the Use of Outer Space. Cand. Sci. Thesis]. Moscow: MGIMO. 2009. (In Russ).

“ For more on the Space Protocol to the Cape Town convention see, e. g.: [Goode 2012:109-123; Stanford 2012:109-123;
Yuzbashyan 2017a:38-41].
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parts, is not affected by their presence in outer space
or on a celestial body or by their return to the Earth”
Hence this provision is the international legal basis for
enforcement of relevant rights by different owners of
space objects. The OST wording - “ownership of objects
launched into outer space [...] is not affected”- might
help resolve matters of conflict of laws by means of
determining these rights and their specific content
under the law of place of origin® (e. g. in case of on-
orbit transfer of rights on space objects, when parties
do not choose the applicable law and neither the tra-
ditional rule of place of settlement of the transaction
can be applied nor the seller’s law can resolve all of the
issues). In this regard the following conclusion might
be suggested: interpretation of rules of ISL could lead
to the definition of applicable law to rights in rem on
space objects located in outer space, as well as to subse-
quent formulation of specific rules of conflict of laws ap-
plicable within the framework of private international
space law. Moreover, as noted, “the problem is not so
much one of determining what law applies [...] but
rather the widely differing approaches of legal systems
to security and title reservation rights, engendering
uncertainty among intending financiers as to the ef-
ficacy of their rights. The result is to inhibit the exten-
sion of finance, particularly to developing countries,
and to increase borrowing costs” [Goode 2002:3]. Ad-
ditionally, as noted by the former Secretary-General
of UNIDROIT, “legal systems vary in their approach
to recognition of security interests, the process for en-
forcement, and the remedies available™.

The new international legal framework based on
the Cape Town Convention and its Space Protocol
would be able to contribute to legal stability and in-
crease the financing of projects that offer high-value
mobile equipment as security, by means, inter alia,
of creation of a new type of security interest — an
“international interest” that shall be recognized in
all Contracting States; providing the creditor with
special default remedies and, where appropriate,
with speedy interim relief; establishing of a system
of international registration of international inter-

ests in space assets; etc. Accordingly, the creation of
a stable and effective international legal basis could
lead to the reduction of a creditor’s risks by lowering
the borrowing costs for potential debtors and hence
facilitating asset-based financing of space projects.

One of the most important innovations provided
by the Cape Town Convention (Chapters IV-VIII)
and the Space Protocol (Chapter III) is the system
of international registration of international inter-
ests in space assets: upon the entry into force of the
Space Protocol may be considered as the third system
of registration in the field of space activities’ regula-
tion (taking into account the two existing systems:
one under the 1975 Registration Convention and the
other one within the framework of the International
Telecommunication Union).

Within this third system the Supervisory Author-
ity shall, inter alia, “establish [...] the International
Registry”; “appoint and dismiss the Registrar”; “su-
pervise the Registrar and the operation of the Inter-
national Registry”; “make or approve and ensure the
publication of regulations pursuant to the Protocol”;
“do all things necessary to ensure that an efficient
notice-based electronic registration system exists’;
and “report periodically to Contracting States con-
cerning the discharge of its obligations™'. The 2012
Berlin diplomatic Conference adopted, inter alia,
Resolution 1*%, which set up of the Preparatory Com-
mission for the establishment of the International
Registry and Resolution 2%, in which the governing
bodies of International Telecommunication Union
(“ITU”) were invited to consider the matter of the
“ITU” becoming the Supervisory Authority. At the
latest, fifth session, held on 6 December 2017, the
Preparatory Commission discussed the progress in
the selection of the Registrar and the appointment
of a Supervisory Authority*. The ITU representative
informed the participants of the decision made at the
2017 meeting of the ITU Council on the absence of
objections regarding ITU becoming the Supervisory
Authority and the general agreement that the ITU’
Plenipotentiary Conference in 2018 (‘PP-18’) should

4 For example, when parties from diverse jurisdictions to a contract of sale of a space object located in outer space do
not choose applicable law, under private international law the traditional rule of place of settlement of the transaction
would be applicable. The place of settlement in this case would be the outer space, that itself has no laws. The expression
“ownership of objects launched into outer space... is not affected” of the Article VIII of the OST would help to resolve
matters of conflict of laws by determining these rights and their specific content under the law of the place of origin.

0 See: [Estrella Faria 2017:2].

51 See Art. 16 (2) of the Convention.

52 Final Act of the diplomatic conference for the adoption of the draft Protocol to the Convention on International Interests
in Mobile Equipment on Matters specific to Space Assets (Unidroit 2012 — DCME-SP - Doc. 43). Annex Il

3 |bid. Annex lIl.

% For more on the activity of the Commission see: URL: www.unidroit.org/work-in-progress/space-prepcom (accessed
date: 04.03.2018).
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decide whether or not the ITU would serve as the Su-
pervisory Authority for the Space Protocol.

The Space Protocol does not contain a definition
of the term “space” and merely clarifies it through oth-
er terms in Article I (j) under which it “means outer
space, including the Moon and other celestial bodies”
that corresponds to the actual understanding of this
term under ISL. This approach is logical. However, a
new development is the inclusion of a definition of the
term “space asset”, in Article I (k) of the Space Protocol.
The term means “any man-made uniquely identifiable
asset in space or designed to be launched into space,
and comprising (i) a spacecraft”, or (ii) ‘a payload”, or
(iii) “a part of a spacecraft or payload [...] together with
all installed, incorporated or attached accessories, parts
and equipment and all data, manuals and records relat-
ing thereto”. The definition of “space asset” under the
Space Protocol corresponds to the above-mentioned
ISL clarification that the term “space object” includes
component parts of a space object as well as its launch
vehicleand parts thereof. The provisions of Article I1(3)
and (4) of the Space Protocol specify that “the Proto-
col does not apply to objects falling within the defini-
tion of ‘aircraft objects” under the Aircraft Protocol
“except where such objects are primarily designed for
use in space, in which case the Space Protocol applies
even while such objects are not in space”. At the same
time, an aircraft object designed to be temporarily in
space is not considered as grounds for application of
the Space Protocol to this category of mobile equip-
ment. It may be concluded that the Space Protocol
considers the targeted use of an object in space under
corresponding design documentation as the main cri-
teria for its application and thus proposes an effective
solution for the case of potential hybrid activities in this
field. However, it is necessary to provide definition of
“space object” within the framework of ISL. Defini-
tion of a “space asset” is used merely for the purposes
of the Space Protocol, while a potential definition of
a “space object” under ISL would apply to all kinds of
space objects, including the “space assets”

Under Article III of the Space Protocol “ownership
of or another right or interest in a space asset shall
not be affected by: (a) the docking of the space asset
with another space asset in space; (b) the installation
of the space asset on or the removal of the space asset

from another space asset; or (c) the return of the space
asset from space”. This provision corresponds to, and
clarifies, the expression ‘ownership of objects launched
into outer space [...] is not affected” under Article VIII
of the Outer Space Treaty, to the extent that one rec-
ognizes the specificity of the Space Protocols subject
matter. The general prevailing character of ISL is sup-
ported by Article XXXV of the Space Protocol, which
states that “the Convention as applied to space assets
shall not affect State Party rights and obligations un-
der the existing United Nations outer space treaties or
instruments of the International Telecommunication
Union” Moreover, upon the entry into force, the Space
Protocol together with the Cape Town Convention may
be considered as the first treaty source of PISL.

Under Article VI of the OST States Parties shall
bear international responsibility for all national activi-
ties in outer space (including activities of non-govern-
mental entities) and for assuring that national activities
are carried out in conformity with the provisions set
forth in the OST, and moreover, as under Article III
of the OST in accordance with international law, in-
cluding the UN Charter. Similarly, when activities are
carried out in outer space by an international orga-
nization, both the international organization and its
member-States bear responsibility for compliance with
the OST. Under the same Article VI, the activities of
non-governmental entities in outer space shall also re-
quire authorization and continuing supervision by the
appropriate member-State. The system of authoriza-
tion of space activities is quite effectively established
in the States that adopted relevant national legislation
in which such issues as registration of launched space
objects, insurance, status of astronauts/cosmonauts,
certification are properly regulated. In addition, some
specific recommendations regarding the content of
national space legislation are provided by Resolution
68/74 “Recommendations on national legislation rel-
evant to the peaceful exploration and use of outer space”,
which was adopted by the UN GA on 11 December
2013. Such recommendations are also included in
Part A of the Guidelines for the long-term sustainabil-
ity of outer space activities, on which consensus was
reached during the 59" session of the UN COPUOS™.

Much is written about liability in ISL*. Article VII
of the Outer Space Treaty, which the 1972 Liability

55 For the full definition see the specified Article of the Space Protocol.

%6 See: Annex to the Report of COPUQS, 59 sess. (8-17 June 2016). — GA Off. Rec. 71 Session, Supp. No. 20 (A/71/20). 56,
58-59. URL: www.unoosa.org/oosa/oosadoc/data/documents/2016/a/a7120_0.html>. Work continues on a preambular
text and a second set of guidelines, for more see: URL: www.unoosa.org/oosa/en/ourwork/topics/long-term-sustainability-

of-outer-space-activities.html (accessed date: 04.03.2018).

7 Mezhdunarodnoe kosmicheskoe pravo. Pod red. G.P. Zhukova i Yu.M. Kolosova [International Space Law. Ed. by
G.P. Zhukov and Y. M. Kolosov]. Moscow: Mezhdunar. otnosheniya Publ. 1999. P. 218. (In Russ.).
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Convention eventually elaborated on, provides that
“each State Party to the Treaty that launches or pro-
cures the launching of an object into outer space
[...], and each State Party from whose territory or
facility an object is launched, is internationally liable
for damage to another State Party or to its natural
or juridical persons by such object or its component
parts on the Earth, in air space or in outer space [...]".

Correspondingly, the Liability Convention speci-
fies that in case of damage caused “on the surface
of the Earth or to aircraft in flight” - States are “ab-
solutely liable” (Article II); and that in the event of
damage being caused elsewhere than on the surface
of the Earth - the States shall be liable only “if the
damage is due to its fault or the fault of persons for
whom it is responsible” (Article IIT); while the up-
per limit of compensation to be paid not being es-
tablished. The absolute liability rule is based on the
fact that at the current stage of development of rocket
technology the launching of objects into outer space
shall be considered as activity linked with source
of extreme danger: the conclusions of both Profs.
Zhukov and Kolosov formulated in 1966 [Zhukov
1966:122] and 1975 respectively [Kolosov, Respon-
sibility... 2014:201] clearly remain relevant now. In
this context the related provisions of the OST cor-
respond to the realities of contemporary space ac-
tivities. With the adoption of the Resolution 59/115
“Application of the concept of the launching State”
by the UN GA on 10 December 2004, the attention
of the international community was drawn to the
main legal problems resulting from the participation
of non-governmental entities in space activities, and
some solutions were proposed. These recommenda-
tions include, inter alia: ‘enacting and implementing
national laws authorizing and providing for continu-
ing supervision of the activities in outer space of
non-governmental entities under their jurisdiction’;
‘conclusion of agreements in accordance with the
Liability Convention with respect to joint launches
or cooperation programmes’; and submitting infor-
mation to the UN COPUOS ‘on a voluntary basis on
their current practices regarding on-orbit transfer of
ownership of space objects. To some degree, it may
be concluded that the commercialization of space ac-
tivities has led to an ‘extension” of the application of
the concept of the “launching State”.

As it was mentioned above Article VIII of OST
establishes a certain legal link, notably the reten-
tion by State of jurisdiction and control over space
objects, carried on its national registry, and over any

8 Space Law - Basic Legal Documents, D.I1.4.
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personnel thereof, while in outer space or on a ce-
lestial body. Under Article XI of the OST, the States
agreed “to inform the Secretary-General of the Unit-
ed Nations as well as the public and the international
scientific community, to the greatest extent feasible
and practicable, of the nature, conduct, locations
and results of space activities” The 1975 Registra-
tion Convention developed these general provisions
and provided more details regarding the obligations
of launching States to register space objects both in
national registries and international Register main-
tained by the UN Secretary-General. However, open
issues still remain with respect to provisions on reg-
istration, jurisdiction and control. Consider the situ-
ation where an astronaut, coming from a particular
space object under a particular State’s jurisdiction,
visits a space object registered by another State: does
the astronaut remain under the jurisdiction of the
former space object or the latter? In contrast to inter-
national air law, where quasi-territorial jurisdiction
prevails over personal jurisdiction, it is suggested
that the astronaut will remain under jurisdiction of
the “first” space object [Cheng 1997:625]. It should
be noted that ISL has experienced definite decisions
on similar issues: Article 5(2) of the 1998 Interna-
tional Space Station Intergovernmental Agreement®®
states, inter alia, that each State Partner shall retain
jurisdiction over “personnel in or on the Space Sta-
tion who are its nationals” Article 22 further details
the issues of criminal jurisdiction. In general, the
legal regime of International Space Station could be
considered as a successful example of comprehensive
regulation of diverse legal issues: on one hand they
contain direct reference to UN Treaties provisions
on outer space, on the other they also regulate vari-
ous private law relations involving a ‘foreign element’
Some of these time-tested provisions may be consid-
ered for the future elaboration of a comprehensive
international legal framework [Kolosov, Yuzbashyan
2015:27-29].

One of the specific features of contemporary
space activities is that the change of private law rela-
tions, especially those involving a “foreign element’,
can lead to international legal consequences for States.
Thus, certain difficulties can be faced in case of an on-
orbit sale of space objects or transfer of control over
space assets to a creditor in case of debtor’s default
under the Space Protocol to the Cape Town Conven-
tion. In case of a transfer of rights to a person under
the jurisdiction of a State that can be considered as
“launching State’, this latter State, and likely the State
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of the seller’s/debtor’s jurisdiction as well, will be li-
able in the sense of Article VII of the OST. Moreover,
the re-registration of the space object can have simi-
lar issues, bearing in mind that under Article I (c) of
the 1975 Registration Convention “the term “State of
registry” means a launching State on whose registry
a space object is carried”. Such an action could lead
to termination of any legal link between the State
of the seller’s/debtor’s jurisdiction with the related
space object (when such a link essentially ceases).
When both of the involved States remain connected
to the space object, they could be considered as par-
ticipants in a joint launch under Article V (2) of the
Liability Convention and therefore could conclude
an agreement apportioning among themselves the
financial obligations, to which they are jointly and
severally liable. One of the most complicated sce-
narios in this case is when the state of jurisdiction of
a buyer/creditor does not fall under any of the four
categories of “launching State” and therefore will not
be liable for damage caused by a space object belong-
ing to a natural or legal person under its jurisdiction.
In this particular case, legal certainty for the State of
jurisdiction of seller/debtor (the “previous” “launch-
ing State”) as well as the logical sequence may be pro-
vided by adding a fifth category of “launching State”:
a State under which jurisdiction a non-governmental
entity* launches, or procures the launching of, or owns
a space object. However, bearing in mind all the ad-
ditional risks for launching States under the fifth
proposed category, potential difficulties might arise
in considering and adopting such a provision, either
as a treaty or as a UN GA resolution. UN GA Reso-
lution 62/101 “Recommendations on enhancing the
practice of States and international intergovernmental
organizations in registering space objects”, adopted on
17 December 2007 and the above-mentioned UN GA
Resolution 59/115 both capture what has been
achieved so far in finding a solution to this problem.

Article IX of the OST refers to the principle of co-
operation and mutual assistance, and establishes the
obligation of States to take “due regard to the cor-
responding interests of all other States Parties to
the Treaty”, and to “avoid harmful contamination of
outer space and also adverse changes in the environ-
ment of the Earth resulting from the introduction of

extraterrestrial matter”. The Space Debris Mitigation
Guidelines of COPUOS® (endorsed by the UN GA
Resolution 62/217 “International cooperation in the
peaceful uses of outer space”; adopted on 1 Febru-
ary 2008) reflects proposals that further elaborate on
these obligations.

Additionally, Article IX of OST envisages the
right of State Party to request related consultations if
it has reason to believe that an activity or experiment
planned by another State Party in outer space “would
cause potentially harmful interference with activities
of other States Parties in the peaceful exploration and
use of outer space [...]"”. As noted, except for “appro-
priate international consultations’, no special system
of the peaceful settlement of international disputes
has been provided under the Treaty regime [Kopal
2000:14]. In this context it should be mentioned that
the 1972 Liability Convention the Convention pro-
vides for procedures for the settlement of claims for
damages. Until now, however, such a claim was only
made once in 1978, in connection with the “Cos-
mos-954” accident®'.

The OST additionally covers such issues as an op-
portunity to observe the flight of space objects on a
basis of equality (Article X), as well the “openness” of
stations, installations, equipment and space vehicles
on the Moon and other celestial bodies for represen-
tatives of other States Parties on a basis of reciprocity
(Article XII).

Conclusions. Having considered and analyzed
the fundamental principles of ISL established by the
OST, it is possible to move to certain conclusions on
its role, including in the progressive development
of ISL. First and foremost, it must be stressed that
OST laid the international legal foundations to en-
sure that the exploration and use of outer space is
in the interest of maintaining international peace
and security. The “fundamental role played by the
Treaty in maintaining outer space for peaceful pur-
poses and in furthering the purposes and principles
of the Charter of the United Nations” is specifically
reaffirmed in the 2017 Draft declaration on the fif-
tieth anniversary of the OST®. It is noted that “it is
almost incredible that such an instrument could be
accomplished in a relatively short interval of détente,
but still during the continuing Cold War”; this, inter

% Following the language of the UN Treaties on Outer Space, or otherwise ‘natural or legal persons.
0 Official Records of the General Assembly, Sixty-Second Session, Supplement No. 20 (A/62/20), paras. 117 and 118 and

annex.

8 For more on this accident see: Mezhdunarodnoe kosmicheskoe pravo. Pod red. G.P. Zhukova i Yu.M. Kolosova [International
Space Law. Ed. by G.P. Zhukov and Y.M. Kolosov]. Moscow: Mezhdunar. otnosheniya Publ. 1999. P. 222. (In Russ).

62 See: Supra, n.2.P. 4,
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alia, relates to the moderating effect that the OST had
on the arms race in outer space, “which could have
led humankind to the brink of war and complete
destruction of civilization”; similarly the absence of
significant international problems in relation to the
OST provisions “that would have required resolution
at international conferences or by international ju-
dicial instances” was also noted [Kopal 2008:9-10].
It was also stated that the Outer Space Treaty is pri-
marily aimed at preventing the expansion of military
activities to outer space, including the Moon and
other celestial bodies [Kolosov 2014:32]. The Outer
Space Treaty marked the beginning of formation and
progressive development of ISL [Zhukov 2008:215]
and laid the basis for development of further sources
of ISL®. In this view former Chairman of the UN
COPUOS Legal Subcommittee, Prof. Brisibe, em-
phasized that “the Outer Space Treaty and the cus-
tomary rules set forth therein, will continue to serve
as a framework document from which subsequent
instruments will emerge” [Brisibe 2013:8]. Nonethe-
less, it is well-known that the period that followed
the adoption of the 1979 Moon Agreement is char-
acterized by the adoption of relevant UN GA resolu-
tions regulating space applications activities and the
conclusion of bilateral instruments or the develop-
ment of relevant national legislation. The difficulties
in achieving consensus on legal issues within the
framework of UN COPUOS and specifically its Legal
Subcommittee are not the only reasons of such trans-
formations in the law-making process®. Bearing in
mind these trends, Prof. Jankowitsch stresses that
the economic globalization and the global nature of
space cooperation certainly require “a minimum of
universally accepted rules to stay on course and to
avoid lawlessness, chaos and conflict in outer space”
[Jankowitsch 2015:14]. In particular, open issues of
ISL could be regulated by the adoption of relevant
protocols building on the authentic interpretation of

References

1. Brisibe T.C. 2013. A Normative System for Outer Space
Activities in the Next Half Century. — Proceedings of the
lISL 2011. 56 Colloquium on the Law of Outer Space.
P.3-28.

2. Cheng B. 1968. Le Traité de 1967 sur l'espace. — Journal
du droit international. No. 3. P. 533-645.

OST provisions. It also seems important to recall the
initiative of Prof. Kolosov to draft a universal compre-
hensive convention on international space law (pre-
sented for the first time at the 39" session of the UN
COPUOS Legal Subcommittee in 2000). Because of
the absence of consensus, relevant discussions have
been postponed. In response to objections of some
of the States” delegations against the inclusion of the
item on the agenda, Prof. Kolosov stressed that “the
discussion of such an item on the agenda and even
the beginning of work on a new universal compre-
hensive convention, should by no means upset the
stability of international space law”: would such sub-
stantive discussions on the universal convention take
place, all the fundamental provisions of principle of
current ISL would have to be properly reflected and
preserved, but the work on the convention would al-
low to find some solutions to problems that have re-
mained outstanding for a number of years within the
framework of the UN COPUOS Legal Subcommit-
tee®. The Legal Subcommittee has not yet initiated
substantive discussions on this item, but it is impor-
tant to note that this comprehensive approach to the
ISL development has recently received more support
[Jankowitsch 2015:14; Schrogl 2016:6].

The importance of the OST, as well as other sourc-
es of ISL, for the stable development of commercial
activities in outer space should also be stressed. Ac-
tions are needed at the applicable legal levels (gen-
eral international law, ISL, private international law,
national space legislation) to address the issues of
correlation and efficient interaction between appli-
cable legal sources. As for the national legislation,
for example, drafting of the Russian National Law on
Space Resources Exploration and Utilization (similar
to US Act of 2015) might be suggested. However, it
is important to respect principles and norms of in-
ternational law, and specifically ISL, without which
international peace and security are not possible.

3. Cheng B. 1997. Studies in International Space Law. Ox-
ford: Clarendon Press. 798 p.

4. Doyle S.E. 2011. A Concise History of Space Law: 1910-
2009 (The Nandasiri Jesentuliyana Keynote Lectures). —
New Perspectives on Space Law. Proceedings of the 53" 1ISL
Colloquium on The Law of Outer Space, Young Scholars
Session, 2010. Ed. by Mark J. Sundahl and V. Gopalakrish-
nan. P. 1-24. URL: http://iislwebo.wwwnlss1.a2hosted.

6 See: UNOOSA. United Nations Treaties and Principles on Outer Space, related General Assembly resolutions and
other document. - UN Doc. ST/SPACE/61. URL: http://www.unoosa.org/res/oosadoc/data/documents /2013/stspace/
stspace61_0_html/st_space_61E.pdf (accessed date: 04.03.2018).

 For an interesting explanation of these changes see: [Jankowitsch 2015:13].

% UN COPUOS Legal Subcommittee 760" Meeting, Tuesday, 3 April 2007, 10 a.m. Vienna. Unedited transcript. P. 5-6.

32

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Paul A. Berkman, Alexander N. Vylegzhanin, Mariam R. Yuzbashyan, Jean-Christophe Mauduit

SPACE LAW

10.

11.

12.

13.

14.

15.

16.

Moscow Journal of International Law

com/wp-content/uploads/2015/03/NewPerspective-
sonSpacelaw.pdf (accessed date: 01.03.2018).

Estrella Faria J.A. 2017.Towards the Establishment of the
International Registry of Secured Interests in Space Ob-
jects: The Space Protocol to the Cape Town Convention
and Rail Protocol. — United Nations Committee on the
Peaceful Uses of Outer Space, Scientific and Technical Sub-
committee, Fifty-fourth session, Vienna, 30 January-10
February 2017. 20 p. URL: http://www.unoosa.org/docu-
ments/pdf/copuos/stsc/2017/tech-23E.pdf  (accessed
date: 01.03.2018).

Galloway E. 2000. Commentary Paper to the Existing
United NationsTreaties: Strength and Needs (Session 1) -
Proceedings of the Workshop on Space Law in the Twenty-
first Century, UNISPACE Illl Technical Forum, Vienna, Aus-
tria, July 1999. UN Doc. ST/SPACE/2. P. 24-28. URL:http://
www.unoosa.org/res/oosadoc/data/documents/2000/
stspace/stspace2_0_html/st_space_02E.pdf (accessed
date: 01.03.2018).

Goode R. 2002. The Cape Town Convention on Interna-
tional Interests in Mobile Equipment: A Driving Force
for International Asset-Based Financing. — Uniform Law
Review. No. 1. P. 3-15.

Goode R. 2013. The Treatment of Intangible Assets un-
der the Cape Town Convention and Protocols. - Cape
Town Convention Journal. No. 1. P. 43-49.

Jankowitsch P. 2015. The Background and History of
Space Law. — Handbook of Space Law. Ed. by Frans
von der Dunk with Fabio Tronchetti. Cheltenham and
Northampton, MA: Edward Elgar Publishing. P. 1-28.
Kolosov Yu.M. 1979. Vstupitel'naya stat’ya [Opening Ar-
ticle]. - Nozari F. Kosmicheskoe pravo [Space Law]. Mos-
cow: Yuridicheskaya literatura Publ. P. 7-39. (In Russ.)
Kolosov Yu.M. 2000. Commentary Paper to the Exist-
ing United Nations Treaties: Strength and Needs (Ses-
sion 1). — Proceedings of the Workshop on Space Law in
the Twenty-first Century, UNISPACE llll Technical Forum,
Vienna, Austria, July 1999. UN Doc. ST/SPACE/2. P. 30-32.
URL: http://www.unoosa.org/res/oosadoc/data/docu-
ments/2000/stspace/stspace2_0_html/st_space_02E.
pdf (accessed date: 01.03.2018).

Kolosov Yu.M. 2014. Bor’ba za mirnyi kosmos. 2-e izd.
[Striving for Peaceful Outer Space. 2™ ed.]. Moscow:
Statut Publ. 128 p. (In Russ.)

Kolosov Yu.M. 2014. Otvetstvennost’v mezhdunarodnom
prave. 2-e izd. [Responsibility and Liability in Interna-
tional Law. 2" ed.]. Moscow: Statut Publ. 224 p. (In Russ.)
Kolosov Yu.M., Yuzbashyan M.R. Vklad rossiiskoi (sovets-
koi) yurisprudentsii v stanovlenie i razvitie mezhdun-
arodnogo kosmicheskogo prava [Contribution of
Russian (Soviet) Jurisprudence to Formation and Devel-
opment of International Space Law]. — Moscow Journal
of International Law. 2015. No. 2(98). P. 12-32. (In Russ.)
Kopal V. 2000. Discussion paper to the Existing United
Nations Treaties: Strength and Needs (Session 1). — Pro-
ceedings of the Workshop on Space Law in the Twenty-first
Century, UNISPACE lill Technical Forum, Vienna, Austria,
July 1999. UN Doc. ST/SPACE/2. P. 11-18. URL: http://
www.unoosa.org/res/oosadoc/data/documents/2000/
stspace/stspace2_0_html/st_space_02E.pdf (accessed
date: 01.03.2018).

Kopal V. 2003. Introduction to the United Nations Trea-
ties and principles on Outer Space. — Proceedings of the
United Nations/International Institute of Air and Space
Law Workshop on Capacity Building in Space Law (2002).

«1-2018

20.

21.

22.

23.

24.

25.

26.

27.

28.

UN Doc. ST/SPACE/14. P. 10-24. URL: http://www.unoo-
sa.org/res/oosadoc/data/documents/2003/stspace/
stspace14_0_html/st_space_14E.pdf (accessed date:
01.03.2018).

. Kopal V. 2006. International Legal Regime on Outer

Space: Outer Space Treaty, Rescue Agreement and the
Moon Agreement. — Proceedings of the United Nations/
Nigeria Workshop on Space Law: Meeting International
Responsibility and Addressing Domestic Needs, Abuja,
21-24 November 2005, United Nations. UN Publication
ST/SPACE/32. P. 8-17. URL: http://www.unoosa.org/
pdf/publications/st_space_32E.pdf (accessed date:
01.03.2018).

. Kopal V. 2008. Treaty on Principles Governing the Activi-

ties of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies. - United
Nations Audiovisual Library of International Law. 10 p.
URL: http://legal.un.org/avl/pdf/ha/tos/tos_e.pdf (ac-
cessed date: 01.03.2018).

. Koroma A.G. 2012. The Development of International

Law and the Peaceful Uses for Outer Space. - Proceed-
ings of the lISL 2011. 54" Colloquium on the Law of Outer
Space. P. 3-20.

Schrogl K.-U. 2016. Space Law and Diplomacy. - 8 Nan-
dasiri Jasentuliyana Keynote Lecture. 14 p. URL: http://
www.iislweb.org/docs/2016keynote.pdf (accessed
date: 01.03.2018).

Stanford M.J. 2012. The Availability of a New Form of Fi-
nancing for Commercial Space Activities: The Extension
of the Cape Town Convention to Space Assets. - Cape
Town Convention Journal. No. 1. P. 109-123.
Vereshchetin V.S. 1977. Mezhdunarodnoe sotrudnichest-
vo v kosmose. Pravovye voprosy [International Coopera-
tion in the Outer Space: legal issues]. Moscow: Nauka
Publ. 264 p. (In Russ.)

Vereshchetin V.S. 2010. The Law of Outer Space in the
General Legal Field (Commonality and Particularities). -
Revista Brasileira de Direito Aerondutico e Espacial. Abril.
P. 42-49.

Vereshchetin V.S. [et al.]. 1991. Pravovoe regulirovanie
poletov cheloveka v kosmos (Opyt mezhdunarodnogo
sotrudnichestva uchenykh) [Legal Regulation of Human
Space Flights (Scholars’ International Cooperation Ex-
perience)] - Sovetskii zhurnal mezhdunarodnogo prava,
No. 1. P. 76-81. (In Russ.)

Von der Dunk F.G. 2007. Space for Tourism? Legal As-
pects of Private Spaceflight for Tourist Purpose. - Pro-
ceedings of the 49" Colloquium on the Law of Outer Space
(2006). Published by the American Institute of Aeronau-
tics and Astronautics. P. 18-28.

Vylegzhanin A.N., Yuzbashyan M.R. 2011. Kosmos v
mezhdunarodno-pravovom kontekste [Space in the In-
ternational Law Context]. - Mezhdunarodnye protsessy.
No. 3 (27). P. 18-30. (In Russ.)

Yuzbashyan M. 2011. Potential Uniform International
Legal Framework for Regulation of Private Space Activi-
ties. — New Perspectives on Space Law. Proceedings of the
53 JISL Colloquium on The Law of Outer Space, Young
Scholars Session, 2010. Ed. by Mark J. Sundahl and V. Go-
palakrishnan. P. 70-83. URL: http://iislwebo.wwwnlss1.
a2hosted.com/wp-content/uploads/2015/03/NewPer-
spectivesonSpacelLaw.pdf (accessed date: 04.03.2018)
Yuzbashyan M. 2013. Interaction between Diverse
Sources of Law Applicable to Legal Challenges Caused
by Commercial Space Activities. — Proceedings of the

33



MEXOYHAPOAHOE KOCMUYECKOE NMPABO

MN.A. BepkmaH, A.H. BoinerxaHuH, M.P. F036awsH, X.-K. Mogation

IISL 2012. 55t Colloquium on The Law of Outer Space.
P.74-92.

29. Yuzbashyan M.R. 2017a. Novelly Keiptaunskoi kon-
ventsii 2001 g. i Kosmicheskogo protokola 2012 g. v
kontekste mezhdunarodno-pravovogo regulirovaniya
kosmicheskoi deyatel’nosti [Novelties of the 2001 Cape
Town Convention and the 2012 Space Protocol from the
Perspective of International Legal Framework for Regu-
lation of Space Activities]. — Evraziiskii yuridicheskii zhur-
nal.No. 9 (112). P.38-41. (In Russ.)

30. Yuzbashyan M.R. 2017b. Zakon SShA ob issledovanii
i ispol’zovanii kosmicheskikh resursov 2015 g. i mezh-
dunarodnoe kosmicheskoe pravo [The US Space Re-
source Exploration and Utilization Act of 2015 and
the International Space Law]. - Moscow Journal of In-

ternational Law. No. 2(106). P. 71-86. (In Russ.). DOI:
10.24833/0869-0049-2017-2-106-71-86

31. Zhukov G.P. 1966. Kosmicheskoe pravo [Space Law].
Moscow: Mezhdunar. otnosheniya Publ. 296 p. (In Russ.)

32. Zhukov G.P. 2008. 40 let dogovoru o printsi-
pakh deyatel'nosti gosudarstv po issledovaniyu i
ispol’zovaniyu kosmicheskogo prostranstva, vklyucha-
ya Lunui drugie nebesnye telatela [40 Years Anniversary
of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, in-
cluding the Moon and Other Celestial Bodies]. — Rossi-
iskii ezhegodnik mezhdunarodnogo prava. 2007 [Russian
Yearbook of International law. 2007]. Saint-Petersburg:
SKF “Rossiya - Neva” Publ. P. 195-216. (In Russ.)

About the Authors

Paul Artur Berkman,
Professor of Practice of Science Diplomacy
Fletcher School of Law and Diplomacy, Tufts University

160 Packard Avenue, Medford, MA 02155, United States
Paul.Berkman@tufts.edu
ORCID: 0000-0003-0802-9388

Alexander N. Vylegzhanin,

Doctor of Juridical Sciences, Professor, Head of the Depart-
ment of International Law, Moscow State Institute of Inter-
national Relations (University) MFA Russia

76, pr. Vernadskogo, Moscow, Russian Federation, 119454

danilalvy@mail.ru
ORCID: 0000-0003-4833-2525

Mariam R. Yuzbashyan,

Cand. Sci. (Law), Senior Lecturer, Department of Interna-
tional Law, Moscow State Institute of International Rela-
tions (University) MFA Russia

76, pr. Vernadskogo, Moscow, Russian Federation, 119454
m_you@mail.ru

ORCID: 0000-0003-3231-8489

Jean-Christophe Mauduit,
Deputy Director, Science Diplomacy Center,
Fletcher School of Law and Diplomacy, Tufts University

160 Packard Avenue, Medford, MA 02155, United States

Jean-Christophe.Mauduit@tufts.edu
ORCID: 0000-0003-4788-7510

34

NHdopmauuns 06 aBTopax

Mon Aptyp BepkmaH,
npodpeccop B 06MacTM NPaKTUKU HayyHoOW [UMAOMaTUM,
Fletcher School of Law and Diplomacy, Tufts University

160 Packard Avenue, Medford, MA 02155, United States
Paul.Berkman@tufts.edu
ORCID: 0000-0003-0802-9388

Anexkcanap HukonaeBuy BoinerkaHuH,

[JOKTOP lopUAaNYecKux Hayk, npodeccop, 3aBeayoLnin Ka-
deppoit mexxpyHapoaHoro npasa, MockoBcKuii rocypap-
CTBEHHbII UHCTUTYT MeXAYHAaPOAHbIX OTHOWeEHUA (YHu-
BepcuteT) MU Poccum

119454, Poccuinckaa Qepepauna, Mockea, npocnekT Bep-
Haackoro, 76

danilalvy@mail.ru

ORCID: 0000-0003-4833-2525

Mapuam PomaHoBHa l036alusH,

KaHAMOaT opuanyeckmx Hayk, CTapliMin npenopasaTenib,
Kadeppa mexayHapofgHoro npasa, MOCKOBCKMIA rocyaap-
CTBEHHbII UHCTUTYT MeXAYHAaPOAHbIX OTHOWeEHWUA (YHu-
BepcuteT) MU Poccum

119454, Poccuinckaa Qepepauna, Mockea, npocnekT Bep-
Haackoro, 76

m_you@mail.ru

ORCID: 0000-0003-3231-8489

Kan-Kpucto¢p Mogaion,
3amecTuTtenb AmpekTopa, LleHTp HayuyHowm Aunnomatuu,
Fletcher School of Law and Diplomacy, Tufts University

160 Packard Avenue, Medford, MA 02155, United States

Jean-Christophe.Mauduit@tufts.edu
ORCID: 0000-0003-4788-7510

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Najiba I. Mustafayeva

HUMAN RIGHTS

NMPABA YEJIOBEKA

DOI: 10.24833/0869-0049-2018-1-35-43

Hapxun6a Unbrap kbisbl MYCTAOAEBA

LleHTp cTpaTternueckux nccnegosaHuii npu MpesungeHTe AsepbaingrkaHckon Pecny6nmnkm
M. N6parumosa yn., 8, baky, AZ 1005, AzepbangkaHckaa Pecnybnuka

najiba.mustafayeva@sam.gov.az
ORCID: 0000-0003-1855-6536

K 70-JIETUIO BCEOBLUE/ OEKJIAPALINN

NMPAB YEJIOBEKA

BBEJEHMWE. Bceobuyeti dexnapavuu npas uenose-
ka 6 2018 e. ucnonnsemcs 70 nem. Imo nepeviii 6
UCTOPUL 1e108e4ecea yHUBePCanbHblll MeH0y-
HAPOOHO-NPABOBOLL AKIM, 6 KOMOPOM 20CY0apci-
6a — unenvt OOH coenacosanu u mopicecmeeHHo
Np0o6032NACUNU OCHOBHYIE NPABA U c60000bL Hesose-
ka. Haubornee OuCKycCUOHHOIM U HEOOHO3ZHAYHLIM
80NPOCOM AB7IAEMCS OnpedesieHUe NPaso602o cma-
myca [lexnapayuu. Yuumviéas mom gaxm, umo
Hexnapayus 6vina npunsma 6 eude Pesontoyuu Ie-
Hepanvroti Accambneu OOH, ona Hocum He 06513a-
menvHolll, a pexomeHOamenvHulil xapaxmep. Ho
NpUHAMAs 6 Kauecmee «CMaxoapma, K 00Cmuice-
HUI0 KOMOPO20 OOTIHCHBL CIPEMUMBCS 6Ce HAPOObL U
8ce eocyoapcmear» [leknapayus npemepnena onpe-
OesieHHy10 10pUOUUECKYI0 MPAHCPHOPMALUIO 68 CBA3U
C NOCTIeOYIOUUM 3aKTIIOHEHUEM MeHO0YHAPOOHbIX
002060p06, YMOUHAIOULUX U PA3BUBAIOULUX ee NOTIO-
HEHUS, 4Mo 6 C6010 oHepedb 0KA3AN0 B/UAHUE KAK
Ha MexOyHApOOHyt0, Mak U Ha 6Hympuzocyoap-
CMeeHHy10 npakmuxy. B ceasu c smum obocHosan-
HbIM npedcmasnsiemcs: ymeepioeHue o Heo0x00u-
mocmu NpusHanus  3a onpedeneHHbIMU
nonoxenusmu [leknapauuu xapaxmepa Hopm mei-
JyHapooHoz0 06viuHo20 npasa. B cmamve nposo-
OUMcs aHanu3 HAUUOHAILHOTI CyO0e6HOTI npaKxmuku
omoenvHolx 20cydapcms, a maxxie MexdyHapoo-
Hoeo cyoa OOH ¢ yenvio 8vLs1671eHUS OCHOBAHULL 0TS
B03MOMCHOCTNU NPUSHAHUS 0MOETLHBIX NOTONEH U
Jexnapayuu 6 kauecmee HOPM MeHOYHAPOOHO20
006b14H020 Npasa.
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MATEPUAIJIBI I METOJBI. IIpedcmasnernoe
uccnedosamue nposedeHo Ha 0CHOBe AHANU3A MekK-
cma BceoOuyetl Oexnapayuu npase uenosexa, 00Ky-
menmos Komuccuu OOH no npasam uenosexa,
cmeHozpammol 3acedanus Ienepanvroii Accambneu
OOH, Ha xomopom 6vina npunama [exnapayus,
peudeHull U KOHCYbMamueHolx 3aKaoueHuil Mes-
dyHapooHozo cyoa OOH, a makiue 0okmpuHaso-
HbIX Uccie008aHull yuervix. Memodonozuueckyio
0CHOBY UCCTIE008AHUS COCMABAIM KAK 00uUjeHa-
yuHvle (Ouanekmuueckuti, ucmopuveckuti, cma-
Mucmu4eckuti memoovl, Memoov. 0600useHUs, Cu-
CMeMHO020 aHANU3a), MAaK U HaAcMHOHAY4Hble
(cpasHumenvHo-npasosoti, HopmanvHo-pudute-
CKUil MemoOvl, Merood MONKOBAHUS HOPM Npasa)
MemoobL UCCIe008aHUS.

PE3YJIBTATBI UCCJIEDOBAHMS. Ha ocHose
UCCTIE008aHUT MEHOYHAPOOHO-NPABOBHIX AKIOE U
MeHOYyHAPOOHOUl cy0ebHOU npakmuku, HAUUO-
HATILHO20 3AKOHOOAMeNbCMea U Cy0e6Holl npak-
MUKU 0MOeNbHbLX 20CY0apcme, a makie 00KmMpu-
HATIBHBIX ~ NPeOCmaesneHuti  y4eHvlX — Asmopom
popmynupyromcs 0600useHUST U 6b1600bl, CEA3AH-
Hble ¢ npasosvim cmamycom Bceobujeii dexnapa-
UUu npas uenosexa.

OBCYJXIEHUME U BbIBOJbI. B crmamve as-
mop npueooUm ananus XPoHono2uu OUNIOMamu-
ueckoti 60pv0ObL, pas3eepHysuULelics 6 Nepuoo NPUHI-
MU 00KyMeHma, 4mo 6nocaedcmeuL Ompasunocy
Ha e20 OKOHYAmenvHOM mekcme. B wacmuocmu,
paccmampusaromcs  nosUUUU  3anaoHvlx  2o0cy-
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dapcme u cmpar couUanUucmu1eckozo 670ka om-
HOCUMENbHO NPUPOObL NPAB He06eKA C IMOUKU 3pe-
HUSL  Meoputi ecmecmeeHHo20 U HNO3UMUBHOZ0
npasa, a maxsie 3anaoHozo 1UOePAnUIMAa U MApK-
cusma. C y4emom HPABCMBeHHO20 3HAYEHUS, a
maxkce 8ecomozo 6xknada Jlexnapayuu 8 npuHsmue
NOCIe0YIOUAUX YHUBEPCATIDHOIX U  PeUOHATIbHBIX
MeHOYHAPOOHbIX 002080P08 8 0OIACU NPAB Heslo-
8exa, ee GAUAHUS HA HAUUOHANbLHOE 3AKOHOOA-
MenbCmeo u npasonpumerenue (Xomov u He3HAUU-
menvHoe) 80 8HYMPU2OCYOAPCMBeHHOL Cy0eOHO
npakmuke 2ocyoapcme asmop npuxooum K 6v.60-
dy o mom, umo omoenvHvie nonoxenus [eknapa-
Uuu mozym 6vimv NPUHAHLL HOPMAMU MeHOYHA-
pooHozo  o06viunoz0 npasa. B cospemernvix
YC08USX, K020a PO 20cy0apcme éce euje He s67Is-
emcst y4acmHuKoM 0CHOBHBIX MeNOYHAPOOHBIX 00-
2080p08 N0 npasam uenosexd, nonoxeHus Beeoo-
wieil  Oeknapauuu  npasé  uenoseka  OOHCHOL
deiicmeosamy 07151 HUX 6 Kadecmee 0053amenvHbvlx
HOPM MeNOYHAPOOH020 00bIUHO20 NPABA, KOMOpble
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popmupytomes 8 pesynvmarme MeIOyHAPOOHOU
NPAKMuUKU 20cy0apcme u nocmeneHHo NPU3Ham-
S UMU 8 Kauecree npasosulx HOpm. Imom 6v1600
0CHOBAH HAa U3yveHuu npakmuxu MexioyHapooHo-
20 cyoa OOH, pewerust u KOHCynbmamueHvie 3a-
KTIIOUEHUS KOMOPO20 AHANUSUPYemCs 6 OaHHOU
cmamve.

K/ITIOUEBBIE CJIOBA: Bceobwsas oOexknapauus
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TO THE 70" ANNIVERSARY
OF THE UNIVERSAL DECLARATION

OF HUMAN RIGHTS

INTRODUCTION. The year of 2018 marks with
a global celebration of 70™ anniversary of Univer-
sal Declaration of Human Rights, the landmark in-
ternational document which represents the univer-

36

sal recognition that basic rights and fundamental
freedoms are inherent to all human beings which is
solemnly proclaimed by the UN member states. The
most debatable and ambiguous issue is the determi-
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nation of the legal status of this essential document.
Given the fact that the Declaration was adopted by
the UN General Assembly in a form of the resolu-
tion, it has a recommendatory character. Howev-
er, the Declaration which adopted as “standard to
which all nations and states should strive to achieve”
has undergone a certain legal transformation related
to the constant development and refinement in the
process of concluding a rich body of legally binding
international human rights treaties that affected
both domestic and international law. In this regard,
the statements on the necessity of recognition of the
certain provisions of the Declaration as norms of the
international customary law are timely and fully
justified. The article analyzes national judicial prac-
tice of sovereign states and the International Court
of Justice in order to identify the possibility of such
recognition.

MATERIALS AND METHODS. The article is
based on a considerable amount of materials, in-
cluding the Universal Declaration of Human Rights,
working materials of the UN Commission on Hu-
man Rights, statements made during General As-
sembly meeting (documented as verbatim records)
on adoption of the Declaration, decisions and advi-
sory opinions of the International Court of Justice,
as well as the doctrinal positions of different authors.
The methodological basis of the research comprises
the general scientific methods (the dialectical, histor-
ical, statistical methods, methods of generalization
and system analysis) and special methods of cogni-
tion (comparative legal and formal legal methods,
methods of interpretation of legal norms).
RESEARCH RESULTS. In the basis of the study of
the international legal acts and international judi-
cial practice, national legislation and judicial prac-
tice of concrete states, as well as doctrinal positions
of scientists, the author makes conclusions on the

CeMMpHOe Tpas3fHoBaHMe 70-71eTHero 106m-

nes BceoOmielt fekmapanyy mpaB 4enoBeKa,

IIEPBOrO B MCTOPUM Ye/IOBEYEeCTBA YHUBEP-
CaJIbHOTO MEXYHapOJHO-IIPAaBOBOIO aKTa, B KO-
TOpoM rocypapcrsa — uneHbl OOH cornmacosanu u
TOPKECTBEHHO ITPOBO3INIACM/IM OCHOBHBIE IIPaBa
u cBobOfbI YenmoBeka, npuxoputcs Ha 2018 r. Co-
BMECTHO C IPUMHATBIMU B 1966 I. MeX/[yHapOIHbIMI
IaKTaMJ O TIPaBax 4e/loBeKa, a TAKKe (PaKy/lIbTaTyB-
HBIMJ IIPOTOKO/aMM K HUM BceoOuas feknaparnys

«1-2018

legal status of the Universal Declaration of Human
Rights.

DISCUSSION AND CONCLUSIONS. In the ar-
ticle the author gives a historical reference on the
diplomatic contestation in the period of the adoption
of the Declaration which subsequently affected the
final text of the document. Taking into account the
moral significance, as well as weighty contribution
of the Declaration to the adoption of international
and regional human rights treaties, national legisla-
tion and judicial practice, the author comes to the
conclusion that the certain provisions of the Decla-
ration should be recognized as norms of the inter-
national customary law. The author also concludes
that in modern conditions, when a number of states
are still not a party to the main international hu-
man rights treaties, the provisions of the Universal
Declaration of Human Rights should act for them as
binding norms of international customary law that
are formed as a result of international practice of
states and are gradually recognized by them as a le-
gal norm. This conclusion is also formed on the basis
of the practice of the International Court of Justice,
the decisions and advisory opinions of which are
analyzed by the author in this article.

KEYWORDS: Universal Declaration of Human
Rights, international law, international customary
law, human rights, International pacts on human
rights, International Bill on human rights, Interna-
tional Court of Justice

FOR CITATION: Mustafayeva N.I. To the 70™
Anniversary of the Universal Declaration of Hu-
man Rights. - Moscow Journal of International
Law. 2018. No. 1. P. 35-43.
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IIpaB 4Ye/ll0BeKa OTKPBIBAeT MlepeuyeHb MeXXAYHapOf-
HBIX JOKYMEHTOB M3BECTHBIX KakK «MexXmyHapop-
HBIJT OM/IIb O IIpaBax YelloBeKa».

[Ipumeyarenen TOT (akt, uto [lexmaparys,
KOTOpas 3VDK/IeTCA Ha NeMOKPAaTUYeCKUX U KY/lb-
TYPHBIX }Jeaax d4e/loBedecTBa, BoOpama B cebs
HOJIOKEHMsI TAaKMX (PyH/JAaMEHTA/NbHBIX IPaBOBbIX
NOCTVDKEHUII CBOETO BPEMEHM, KaK aHITIMIICKMIA
bunnb o npasax yenoseka 1689 r., leknapanus He-
saBucumocty CIIA 1776 r., amepuxanckuit bunnb o
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npaBax yenoBeka 1791 r., ppaHIjy3cKme geKmaparym
IIpaB 4YeloBeKa U rpakgannHa 1789 u 1793 rr.

[IpuHATHE 3TOTO 3MOXATBLHOrO TOKYMEHTa (ak-
TUYECK! Ha pyuHax Bropoii MupoBoOIl BOJIHbI IIPO-
XOIMIO B YCIOBMAX CIOXKHENIIEN JUIIOMaTnyde-
CKOil OOpbOBI B NYYIINX TPARULMAX «XONOLHON
BOJHBI». 3amajjHble CTPaHbl, PYKOBOACTBYACH B
HEPBYI0 OuYepenb HOMOKeHUsMu (paHiysckoit [le-
K/Iapauuy 1paB 4elioBeKa M rpakjanuHa 1789 r., a
taxoke Koncrurynueit CIIA 1787 r., ucxopunu us
HeoOXOAMMOCTM TIPU3HAHUA €CTeCTBEHHOTO Xa-
paKTepa OCHOBHBIX IIPaB yenoBeKa. IIockonbKy BbI-
IIEYTIOMAHYThIE JOKYMEHTBI COflep>Kali IiepeyeHb
TPOKIAHCKUX (JIMYHBIX) ¥ HOMUTUYECKUX IIPaB,
flefieraThl 3alafIHBIX CTPaH BO3PaXKanuM IIPOTUB
BK/IIOUEHNA B IIPOEKT IOKYMEeHTa S3KOHOMUYECKUX U
conyanbHbix npas. CCCP, HampoTus, onmpasach Ha
Konctutynuio 1936 r., BbICTyNaN 3a BK/IIOYEHNUE B
Jlexmapannio IMEeHHO 3TOJ KaTeropyi Ipas YenoBe-
Ka. bonee Toro, copeTckas generarys ObITa MpOTYUB
IIPU3HAHNA €CTECTBEHHOT0 XapaKTepa IIpaB YeloBe-
Ka, abCOMIOTU3MPOBAB IIPUHINII TOCYAAPCTBEHHOTO
CYBEpEeHUTEeTa ¥ IPUJIEP>KUBAACD TO3UTUBICTCKOTO
IO/IXO7la O TOM, YTO IIPaBa 4e/I0BeK II0/y4aeT OT ro-
Cy[apCTBa, KOTOpOe II0 CBOEMY YCMOTPEHMIO 3aKpe-
LT X B 3aKOHOJATeNIbHOM TIOpsAKe'.

Oty pasHornacyus 6asuMpoBaINCh HE TOMBKO Ha
pasIMuMAX Teopuil eCTeCTBEHHOro IpaBa U IIO-
3UTUBHOTO IIPaBa, HO 1 Ha IPOTMBOOOPCTBE CTO-
POHHIUKOB 3aIlaIHOrO /MbepanusMa 1 MapKCUCTOB.
Y6exXIeHHOCTb 3alafHbIX CTPaH B OTHOLICHUM
npyMara TPaKJAHCKMX (IMYHBIX) M TTOMUTUIECKUX
IIpaB, paclieHMBajach CTOPOHHMKAMM MapKcKM3Ma
KaK s3ammuTa «Oyp>KyasHbix» mpaB. Kak yrounser
I JI>KOHCOH, peYb MJET O TeX IpaBaX, KOTOPbIE «B
JNy4lleM Cay4yae, OTCTaMBAIOTCA TOCIOfICTBYIOMIMM
K/1aCCOM ¥ CIy>KaT €My M KOTOpble, B Xy/IIIeM CITy-
4ae, MOTYT CHOY>KUTb MHCTPYMEHTOM YTHETEHM:
pabodero kmacca». ABTOp TakKe OTMEYaeT, 4TO,
[I0 MHEHJMIO MapKCHCTOB, «HAa TOCYHAapCcTBe KaK Ha
HpeCcTaByUTeNe O0I[eCTBA B IEIOM JIEKUT 0Cco0ast
OTBETCTBEHHOCTDb 3a OfecIriedeHye IpaB dYeloBeKa
¥ KOHOMIYECKOTO OJIaroIoNydus, YTo IPOTUBO-
pednT Kaaccudeckon mbepanbHOil uee, KOTopas
paccMaTpuBaeT 3TO KaK BMeIIaTebCTBO, HAHOCH-
wee yigep6 ceo6oze» [JxoHcon 2003].

B cBA3su ¢ 9TMM KaMHeM IPETKHOBEHNs BIIOJIHE
OXXIJJaeMO CTaJI BOIIPOC O IpaBe Ha YACTHYI COO-
CTBEHHOCTb, Pa3HOINIACKA IO IOBOZly KOTOPOTO He

TOJIbKO OCHOBBIBA/IVICh Ha IOJIOKEHMAX BHYTPUTO-
CyJapCTBEHHBIX HOPMATVMBHO-IIPABOBBIX aKTOB, HO
¥ ObIIM TIPOAVIKTOBAHBI MI€OTOTMYECKIMM CO0Opa-
KEHVIAMIL.

Kaxum >xe 06pa3soM yAanoch HaiiTy KOMIIPOMMCC
1 COIVIACOBATh OKOHYATEIbHBIN TEKCT Bceobien me-
K/Iapaliiy IIpaB 4e/oBeKa, HeB3Jpas Ha IPAMO IIpo-
TUBOIIONIOKHbBIE TPAKTOBKM U IIPYHIMIINAIBHO pas-
HbIe OLIEHKV COLMaIbHO-IIOIMTIYECKNUX KaTeropuil
CO CTOpOHBI IpoTHBOOOPCTByROLIMX 6710K0B? Kak
orMedaeT mpo¢. B.A. Kapramkus, «mipu paspabor-
Ke U IpuHATIM BceoOieit fekmapanny, paBHO Kak
U IPYIMX JOKYMEHTOB B 00/1acTu IpaB 4eloBeKa,
TOCYapCTBa C pa3HBIMM OOLIIeCTBEHHBIMY CUCTEMA-
MM CO3HATE/IbHO He YTOUHSA/MIN COflepXKaHMsA MHOTUX
06Cy>K/jaeMbIX IOHATHI Y He JaBajIM UM K/IaCCOBBIX
onpepenennit. Tak B 9TV KaTeropuy BK/IaJbIBasI-
¢ 00LIeieMOKpAaTNIeCKUil U 0O0Ijede/IoBeYecK it
CMBICTT, TIPYEM/IEMBIII 1A BCeX. ABTOpP yTOYHSAET,
4TO, C OFJHOJ CTOPOHBI, 3amaj MICXOAVI U3 TOTO, YTO
COLMAIBHBII TIPOrpecc, IpaBa 1 CBOOO/bI YeOBeKa
MOXKHO 00ecIednThb Ha 6a3e phIHOYHOI 9KOHOMMKI,
B To BpeMs kora CCCP mnsa focTvskeHMs aToit xe
L€/ CYNTAN HeOOXOAVMMbIMM TUKBUIALIVIO KAIINTa-
JIMCTUYECKOTO O0LIecTBa M IIOCTPOEHME COLMAIN3-
Ma 1 KoMMyHMu3Ma. C Apyroil — CTpaHbl C Pa3HbIMMU
001IjecTBEHHbIMM CHCTEMaMU IPU3HABAJIN, YTO OC-
HOBHBIE IIpaBa 1 CBOOOIBI MOTYT OBITH 0OeCIIedeHbI
IyTeM COLMA/TBbHOTO IIPOrpecca B yCIOBUAX CyIIe-
CTByIOIIEro CTposi». Kpome Toro, gorosapusaroniy-
€csl CTOPOHBI JOITYCKay KOMIIPOMMCC B BUJE BO3-
MOYXHOCTY «Pa3JIMYHOrO TOJKOBAHNSA COREpPXKaHNA
YL CII0OCOO0B peanu3alyi OIpefie/IeHHBIX IIPaB Yeio-
BEKa».

[IpoTnBOpeuns B MO3ULMAX CTOPOH BO MHOTOM
ABWINCH IPUYMHON TOTO, YTO MHOIME CTaThU JjO-
KyMeHTa HOCAT obmmit xapakrep. Ho crenyer or-
MeTUTb ¥ TOT (PaKT, YTO MCIIONb30BAHUE HOPM
BHYTPUTOCY/IAPCTBEHHBIX HOPMATVBHO-IIPABOBBIX
akToB rocygapcts — wieHoB OOH croco6¢cTBOBa-
JIO TOMY, 4TO OTHE/IbHbIe CTaTby JleKmapaiym 4eTko
chOopMyIMpPOBaHBI M 3aYaCTYK HANOMUHAIOT IIO-
JIO>KeHNA HAIMOHA/IbHBIX KOHCTUTYLMIL, KOTOpbIe
OBUIM B3ATBI 32 OCHOBY IIPM COCTaBJIEHMM TEKCTa
JIOKyMeHTa’.

[Tocne peranbHOM paspaboOTKM UM HPOHOIN-
KUTENBHBIX 00CyXzeHmit Bceobmias pmexapa-
VA IpaB 4YenoBeKa ObUta mpuHATa 48 romocammu
rocypapcts — wienoB OOH 10 pexabps 1948 r.

! KaprawkuH B.A. MexxgyHapoaHas 3alyuTta npas yenoseka. — [lpasa yenoseka: yuebHuk. OTB. pef. E.A. Jlykalesa. 2-e n3g.

M.: Hopma. 2009. C. 469.
2 Tamxe. C.470-471.
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Hata npunATKA [Jeknapaunm exKerofHo 0TME4aeTCs
BO BCeM MIpe Kak JeHb IpaB denoBeka’.

ITonaraem, 4To Hanbosee AVCKYCCHOHHBIM 1 He-
OIHO3HAYHbIM BOIIPOCOM SAB/IA€TCA OIIpefie/ieHNe
IIPaBOBOrO CTaTyca [lekmapanum. Y4YuThIBasg TOT
¢axr, yro [exnmapanys Obi1a npuHATa B Buje Peso-
mouyn Tenepanproit Accambnen OOH, ona HocuT
He 00s13aTe/IbHBIN, @ pEKOMEH/IATe/IbHBII XapaKTep.
Ha nrorosBom 3aceganuy IenepanbHOI Accambrnen,
B JIeHb IPMHATIA OKOHYATE/IbHOIO TEKCTa JOKyMeH-
Ta, [Ipencenarens lenepanpHoit Accambren 3asBuI
0 TOM, 4YTO «JleK/mapanys — 3TO BCEro JIMIIb ePBbIil
3Tall, TaK KaK OHa He ABJAETCA KOHBEHIMel, Hanla-
raoleil Ha pas/M4Hble TOCYIAPCTBA 00513aTeIbCTBO
COOMIONATh U OCYIIECTBIIATD Ha [ieJie OCHOBHBIE TIpa-
Ba Y€JIOBEKA; B HEJl HET NONOXKEHUIT O IIPOBEIeHNN
ee IPUHIIMIIOB B XXV3Hb, HO, HECMOTPS Ha 3TO, OHA
HpeCTaB/sAeT cOO0I BaXKHDII LIAT BIEPe] B Be/u-
KOM IIpoIlecce pasBUTH» .

Kasanocb 6bl, B TAKOM CTy4ae He JO/DKHO BO3HM-
KaTb COMHEHMI1 OTHOCUTE/ILHO IIPABOBOIO CTaTyca 1
IOPUVMYECKOII CUIIBI ITONIO>KeH M [leKmapanyn, KOTo-
pble 110 OIpefieNIeHNIo He MOTYT HajaraThb Iopyupjnde-
CKuX 00s13aTenbCTB Ha rocyzapcrsa. Ho Heobxopmmo
YYUTBIBATb M TO HEMA/IOBAXXHOE OOCTOATENbCTBO,
YTO JOKYMEHT paspabaThIBalCA U IPUHUMAJICA B
Hepuoy, Korga upieanbl JeMOKpaTuy, T'yMaHM3Ma U
YBa)KEHUsA ITIpaB 4elloBeKa He MMeNM II0BCEeMECTHO-
ro IpuUsHaHMA, B cBA3U ¢ 4eM [lexmapauus mpep-
7arajach KaK HeKMil CTaHJAPT [yld PasBUTH:A HaLM-
OHAJIBHOTO 3aKOHOJ]ATeIbCTBA TOCYAIAPCTB B cepe
obecrievenys paB yenoBeka. [lepeuniciieHHble B Hell
OCHOBHBIE ITpaBa I CBOOOJIbI YeNI0BeKa UTPajut POyb
06pasia 11 KOHKPETHOTO IlepeyHs IpaB, peannsa-
IMI0 KOTOPBIX JO/DKHBI 00ecIeunBaTh TOCYapCTBa
B paMKax HallMIOHaIbHOM I0OPUCAMKLIMML.

HecmoTps Ha To 4TO 3a 9TO BpeMs IrocyapcrBa
IPUCOENMHUINCD K 3HAUUTEIbBHOMY YMCITY MEXJY-
HapOJJHO-IIPaBOBBIX JIOTOBOPOB B 001acTy mpaB
YejIoBeKa 1 TaKUM 00pa3oM CBsi3asu cedsi JoroBop-
HbIMM 0053aTe/IbCTBAMU 110 O0ECIeYeHNI0 TIpaB 1
cB06OJ yenmoBeKa, [lekmapanms mo-IpexxHeMy Ipef-
CTaB/IAeT coOON CBOEro pojia OPMEHTMP, MOPAIb-
HBI1 aBTOPUTET KOTOPOTO HE BbI3bIBAET COMHEHMUIL.

Brpouem, HeoOXO[¥MO OTMETUTb HE TOJBKO
HPaBCTBEHHYI0 CTOPOHY pPaccMaTpUBaeMOro JiOKY-
MEHTa, HO 1 €T0 BECOMbIII BK/IaJ| B IPUHATHE N1OCTIe-
AYIOIIMX YHMBEPCANbHBIX M PETMOHAIbHBIX MEX[Y-
HapOJHBIX JIOTOBOPOB B OO/IACTH IpaB 4YelOBeEKa,
a TaKKe HAlMOHA/JIBHOIO 3aKOHOJATENbCTBA TOCY-
mapcTs — wieHoB OOH.

Kak yxe 6p10 oT™MeueHO, Beeoburas mexmapa-
LY 1IpaB 4e/loBeKa sABJAETCA IepPBbIM MEXIyHa-
POJHBIM JOKYMEHTOM, COCTAB/IAIOIMM TaK Ha3blBa-
eMblit MeXXyHapOHbIT OM/UIb O IIpaBax YenoBeka.
ITonoxxenusa Jlexkmapanyuyu HalIM CBO€ OTpPakKeHUe
U YTOYHEHME B 3HAYNTEIbHOM YMCIIe CIelMaTbHbIX
KOHBeHIVII, NpuHATHIX B pamkax OOH, a Ttaxoke
ABUINCH IIPAaBOBBIM OPMEHTUPOM JyI TAKUX peru-
OHAJIbHBIX JIOTOBOPOB, KaK EBporeiickas KOHBEH-
1A O 3alVTe IIPaB 4YeJloBeKa U OCHOBHBIX CBOOOX
1950 1., AMepuKaHCKas KOHBEHIMA O IIpaBax 4eno-
Beka 1969 r. 1 AdppukaHcKas XapTus [paB YelloBeKa
u HapoyoB 1981 r. 3Hayenue [lexkmapaunnu mnogyep-
KUBAETCA U B PsAJie BAXKHBIX UTOTOBbIX JOKYMEHTOB 1
3aK/TIOYMTEIbHBIX aKTOB, CPEM KOTOPBIX 0€000 Crie-
IyeT BiienuUThb 3axmounTtenbubii akt CbCE 19751,
IPU3HAOLINIT IPMHLNAI YBa)KEHNA IIPaB YelloBeKa I
OCHOBHBIX CBOOOJ] KaK OJVH 13 OCHOBHBIX MMIIepa-
TUBHBIX (jus cogens) IPMHIUIIOB MeXYHaPOZHOTO
IpaBa U MOATBEPXK/AIOLINIL, YTO «B OOIACTY IpaB
4eI0BeKa ¥ OCHOBHBIX CBOOOJ rOCYAapCTBa-y4yacT-
HMKY OYIyT IefiCTBOBATh B COOTBETCTBUM C LIE/IAMM
u npunuunamn YcraBa OOH n Bceobreit fekia-
paLuy Ipap 4yenoBeKa»’. IIpuBep)>KeHHOCTD LeLIM
u npuniynam Ycrapa OOH u Beeobmeit pexmapa-
LUy BbIpakaercs u B BeHckoit fexnapanuu u IIpo-
rpamme peiictBuit Kondepenunn no npasam 4esno-
Beka 1993 r., rpe mopuepkuBaercs, 4To «Bceoburas
fleK/apanus [yl BCceX HapoJoB U BCeX IOCYHapCTB
ABJIAAETCA VICTOYHMKOM BJIOXHOBEHUA U IIPE/CTAB-
nseT coboit ocHoBy st OOH B fene jocTiKeHMs
fla/IbHeJIIIero nporpecca B yCTaHOB/IEHUM CTaH/ap-
TOB, COJlEPKALIMXCA B AeJICTBYIOLIMX I0TOBOPAX 110
IpaBaM YenoBeKa»’.

Bonee Toro, B psage rocygapcts (ABCTpus) 110-
noxenus J[lexnapauyuy MMEKT IPAMYI IOpPUAU-
YeCKyI0 CUIy M BBICTYIAIOT B KayecTBe IIPaBOBOI

3 [eHb npaB yenoseka (Human Rights Day) otmeuaetcsa exerogHo ¢ 1950 r. B cooTBeTcTBUM C Pesontounen N 423 (V)
leHepanbHoi Accambnen OOH c uenbio NpuBeUYEHUss BHUMaHUS «0AEN BO BCEM MUpe» K Bceobulen aeknapauun npas
yenoBeKa Kak K obLemy ngeany ana Bcex firogen n Hapopos. Cm.: Bceobuyen aeknapauyum npaB yenoBeka UCMONHAETCA
70 net. BbicTynm B 3alMTy paBEHCTBA, CNPaBeAIMBOCTUA U YENOBEUECKOro AOCTOUHCTBA. — OguyuansHelt caliim OOH.
Joctyn: http://www.un.org/ru/events/humanrightsday/ (nata o6pawienuns: 07.01.2018).

4 [JOoknap TpeTtbero komuTeTa. — JokymeHm OOH A/777.

5 Helsinki Final Act. Organization for Security and Co-operation in Europe. August 1, 1975. URL: http://www.osce.org/
helsinki-final-act?download=true (accessed date: 12.11.2017).

¢ Vienna Declaration and Programme of Action. The World Conference on Human Rights in Vienna. June 25, 1993. URL:
http://www.ohchr.org/EN/Professionallnterest/Pages/Vienna.aspx (accessed date: 12.11.2017).
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H.W. Kbi3bl MycTadaesa

HOPMBI, KOTOPYI0 MOTYT JCIIO/Ib30BaTh HallMOHA/Ib-
uble cynsl (Vranus, benprus, CIIA). Bmecre ¢ Tem
OO/IBIINHCTBO HAIVIOHA/IbHBIX IIPABOBBIX CUCTEM He
IPU3HAIOT HOMOXKeHNA Jlekmapanyun B KadecTBe J0-
TOBOPHBIX MM OOBIYHBIX HOPM MEX[YHApOJHOTO
IIpaBa, B CBA3Y C YeM B pelIeHMAX HAIMOHAIbHbIX
CyieOHBIX OPraHOB JOBOJILHO YacTO BCTPEYAIOT-
cs MOTMBUPOBKM, oTBeprapouiye Jlexnapanno Kak
UCTOYHUK MMIIEPATUBHBIX HOpM. Ho momoxenus:
Hexnapaiym, Oyayuyu CTaHZApPTOM B 0071acTy IIpaB
4e/I0BeKa, BCe JKe MOTYT BO3/e/ICTBOBATb Ha Cyfe0-
HOe TOJIKOBaHNE HOPM BHYTpeHHero mpasa (AB-
crpamus, Viuans, Kanaga, @panuus), He nmes npu
3TOM 0053aTeIbHON IOPUAMYECKON CUJIBI, 4 TAKXXe
cofiepKarbCs B IOCTAHOB/IEHUAX KOHCTUTYLMOH-
HBIX CYJ0B B 000CHOBaHNE BBIHECEHHBIX PeLIeHNI
(Azepb6aiimpkan, benopycceus, Poccns).

OrpenbHbIe CTpaHbI IPOBO3IIACUIN, YTO Beeob-
as JAeKaapauys yMeeT 0053aTebHYI0 CUITY HOPM
obbryHoro mpasa. Tak, B 3aaBneHnu IlocTosHHOTO
npenctasurens Hsenun npu OOH, caenanHoM ot
MMEeHM IATU ceBepHbIX cTpan: Janun, Ounasangmum,
Vcnanpuu, Hopserun n IBennmn, yTBepKAanoch:
«Bceobmias pexnapanyus oOljenpy3sHaHHA B Kade-
CTBE COCTABHOI YacTy BCEOOIEro MeXyHapOIHO-
ro mpaBa». Psjl maTMHOAMepMKaHCKMX CTPaH TaKKe
IpU3HAET 33 IONOXKeHMAMM [leKnapanyuy HOPMbI
MEeXIyHapOJHOro 00bI9HOrO mpasa [Xanuym 1999].

Kpome Ttoro, «ae meHee yeM 90 HallMOHATbHBIX
KOHCTUTYLMII, IIPUHATHIX 1ocne 1948 1., comepxar
nepedeHb (yHIAMEHTAIbHBIX IIPaB, KOTOPBIE WK
BOCIIPOM3BOJAT HoMOKeHMA [lexnapauum, Win
BK/IIOUEHBl B HUX IIOJ ee BauAHMeM» [Yagawick
1992:158].

[Ipnmedarenen ToT GakT, 4TO B IpaKTHKe Mex-
nyHapopHoro cyfa OOH kocBeHHO MpocCneXuBa-
eTcs ompefieNieHne craryca BceoOrmeit nexmaparymn
IIpaB 4e/I0BeKa KaK HOPMBI MEXYHAPOTHOTO 0ObIY-
Horo 1pasa. Tak, B psAfe pelleHnii 1 KOHCY/IbTaTUB-
HbIX 3akmoueHnit Cyga cofepKarcs I0NOXKeHMs
00 006s13aTeNbCTBAX, HAK/IAJbIBAEMBbIX Ha TOCYHap-
CTBa HOPMaMV MEXJ[yHapOJHOTO 0ObIYHOTO IIpaBa.
K mpumepy, npu paccMoTpeHuu Bompoca 06 oro-

BOopkax K KOHBeHIMM O IIpecTyIUIeHMM TeHOLU-
Ia 1 HakazaHuu 3a Hero 1948 r. Cyn oT™MeTII, YTO
«ITPUHIUIIBI, MONOKeHHble B ocHOBY KonBeHImu,
HPefCTAB/IAT COOO0I IPUHIVIII, KOTOpbIE AaXe
0e3 BCAKMX JOTOBOPHBIX 0053aTe/lbCTB HPYU3HAHBI
LVBYIM30BaHHBIMY HALIVAMM KaK MMeoIe 0653a-
TeNIbHYIO CUITY [/ TOCyAapcTB»’. Kak cripaBennmmso
ormeuaer H.A. Cadapos, «ucTopus cosmanus 1ot
KonBeHumu cBupmerenscTByet, 4to uenb O6bemy-
HeHHbIX Ha1mii 3ak/rouaaach B TOM, 4TOOBI OCYAUTD
TeHOIML ¥ HAKa3aTh 32 HEro Kak 3a «IIpecTyIyIeHne
0 MeXYHApOJHOMY IIPaBYy...», CBA3aHHOE C OTKa-
30M B IIpaBe Ha CYIIeCTBOBAaHNeE IIeI0ji IPYIIIIe JIio-
fieil, 0TKa30M, C KOTOPBIM He MO>KeT CMMPUTHCH CO-
BeCTDb 4elI0BeYeCTBa I KOTOPBDIil BefleT K OTPOMHBIM
HOTepsM [/l 4eJI0OBEeYeCTBa, IPOTUBOPEUNT 3aKO-
HaM HPaBCTBEHHOCTH, a TakoKe AyXy u nenam O6b-
enuuenHsix Haruit» [Cadapos 2005:7-8]. B cBsasu
¢ atuM MexpayHapopHblit cyr, OOH, npusHasas 3a
npyHuunamMy KoHBeHIMN 00s3aTeNbHYIO HOPUAN-
YeCKYIO CUITY /1A TOCYAAPCTB, GaKTIIeCKY IIIAeT
HOCTIeIHNX BO3MOXKHOCTY CCBITATbCA Ha CBOE He-
ydacTye B JaHHOM MeX/[yHapOIHOM JIOTOBOPE.

B Ilocranosnennu Mexxpynapogsoro cyna OOH
ot 28 mas 2009 . 110 BOIIPOCY, CBA3aHHOMY C 00s13a-
TeIbCTBOM BBIfJABaTh WM OCYIIECTBIATD CyfiebHOe
npecnenosanue (benbrus npotus Cenerana), Cynpn
Kopoma n Ocyd 3aaBumm, 4To «paccMaTpuBaeMoe
neno bempruy n CeHerana KacaeTcs 00s3aTebCTBa
Hoc/eHero (10 IpaBy MeXXAYHAPOIHbIX JOTOBOPOB
U IO MEXIYHAPOJHOMY OOBIYHOMY IIPaBy) BBIAATDH
wt cyauTh (aut dedere aut judicare) ObIBLIeTO TIpe-
saupeHTa Yazma Xuccena Xabpe 3a mpecTyIIeHus,
KOTOpBIE OH, COIJTACHO COOTBETCTBYIOIIVM 3asBIe-
HIAM, COBEpIIas MM Ha COBepIIeHMe KOTOPhIX OT-
flaBaJl IpUKa3bl, 6ypyun npesusieHToM»®. C ydeToM
TOTO YTO BOIPOCHI BBIIAYM PEryIUPYIOTCA UCKIIO-
4NTETbHO Ha JIOTOBOPHOI OCHOBE, a YHMBEpCa/lb-
HBIJI ME&X/IYHAPOIHDIN JOKYMEHT, PErTaMeHTUPYIO-
Vi1 TPAaBOBble OCHOBBI NIPOLIEAYPHI SKCTPATUIINN,
OTCYTCTBYeT’, 3asIB/ICHNeE Cy/iell IaeT OCHOBAHYe i
HpY3HaHUA NpuHIMIA aut dedere aut judicare B Ka-
4eCTBE HOPMbI MEXXIYHAPOIHOIO OOBIYHOTO IIpaBa.

7 Reservations to the Convention on the prevention and punishment of the crime of genocide. Advisory Opinion of the
International Court of Justice. May 28, 1951. URL: http://www.icj-cij.org/files/case-related/12/4285.pdf (accessed date:
08.01.2018).

& TocTtaHoBneHue ot 28 mas 2009 r. «<Bonpochl, cBA3aHHble C 06A3aTENbCTBOM BblaBaTb WM OCYLLECTBAATL CyAebHoe
npecneposaHue (benbrua npotus CeHerana)». — Kpamkoe ussoxeHue pewieHuli, KOHCY1bMamusHbIX 3aK/Il04eHuUl U nocma-
HosneHuli MexdyHapodHoz2o cyda 2008-2012 22. Hbio-Viopk: OOH. 2014. Joctyn: http://www.icj-cij.org/files/summaries/
summaries-2008-2012-ru.pdf (nata obpaweHus: 29.12.2017).

° B pamkax OOH cyulecTtBytoT TinoBow JOroBop o Bblgaue, NpuHATbIA Pesoniouuein leHepanbHoit Accambnen OOH ot
16 pekabpsa 1990 r. N2 45/116, a Tak»Ke AOroBOpbI, MpeAycMaTpuBaloLve Bblgady B Lenax 60pbobl C OTAENbHbIMY BUAAMM
npectynnieHuin (K npumepy, KoHBeHLUMsA O B3aMMHOI NPaBOBOI NMOMOLYM 1 Bblaye B Lensx 60pbbbl C TEPPOPU3MOM OT
16 mas 2008 1.). B MexxayHapoaHO-MPaBOBOM NPaKTUKe BONPOCh! BblAauu pernaMmeHTMpoBaHbl permoHanbHbIMU OroBopa-
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9To MMeeT NPUHILVIINAIbHOE 3HAYeHMe JUIA CO-
BPEMEHHOJI IIPaBOBOJl PeaJbHOCTH, XapaKTepU3YIO-
IIEJiCA TeM 0OCTOATENbCTBOM, YTO PsAJ| TOCYAApPCTB
He ABJAITCA YYaCTHMKAMI OCHOBHBIX MeXIyHa-
POIHBIX OTOBOPOB IO TIpaBaM YeloBeKa. B cBA3m ¢
9TUM TIONOKeHMs1 BeeoOlelt fekmaparym mpas de-
JI0BeKa JIO/DKHBI JIeICTBOBATh /I HUX B KadecTBe
006513aTe/IBHBIX HOPM MEXIYHAPOIZHOTO OOBIYHOTO
IpaBa, KOTOpble (OPMUPYIOTCA B pe3y/IbTaTe MeX-
[lyHapO[{HOI IIPAaKTUKM TOCYJAPCTB ¥ IOCTEIleH-
HO NPM3HAIOTCA UMM B KadecTBe IPaBOBOI HOp-
MbL. JTO, B CBOI O4Yepeib, COOTBETCTBYET JIOTMKe
nopam. b m. 1 ct. 38 Craryra MexyHapogHOro cysa
OOH, cornacHo koropomy «Cyf, KOTOpbIl 00s13aH
pelIaTh epefjaHHble eMY CIIOPbl Ha OCHOBAHMM MeX-
JlyHAapOJJHOTO IpaBa, IIPUMeHseT. .. b) MexxgyHapoy-
HbIl 00BIYall KaK JOKa3aTe/IbCTBO BCeoOLeil paK-
TUKY, IPU3HAHHOJ B Ka4yeCTBe PaBOBOI HOPMBI»'°.

B cBsasu ¢ atum npod. X. XaHHYM B KauecTBe
npumepa npusoput CIIA, xotopble «mo mocmef-
Hero BpeMeHM He paTuUIPOBaIy OONBIINHCTBO
MeX/YHAPOJHBIX JOTOBOPOB B OOACTV 3allMThI
IpaB 4Ye/lOBeKa», CO3[aB TeM CaMbIM YCTOBUA /A
TOTO, YTOOBI «VMCTIIBI, OCIAPYBALOLIYE Cy/ieOHbIe VTN
aJMUHUCTPATUBHbIE pemleHns, Hapany ¢ Koncru-
TYLMeill MCHOMb30BATM HOPMBI MEX[YHapPOTHOTO
0OBIYHOTO IIpaBa B KayecTBe ITIABHOTO JMCTOYHMKA
IIpaBoONpuUTA3aHuil». B pesynbrare «B cygax CIIA
Ha BceoOuiyio Jiekmapanmio CChUIAINCh, TOXKATYIL,
Jalle, HeXXe/n B JIIOBIX Apyrux» [XaHHyMm 1999].

Heo6xXoaMMoCTh NpU3HAHUA 33 OIpefe/IeHHbI-
MM TIONOXKeHmaAMM JleKmapanmy XxapakTepa HOpPM
MeX/JYHApOJHOTO OOBIYHOTO IpaBa NMPOAUKTOBAHA
Y TeM B)XHBIM OOCTOATENBCTBOM, YTO IIPUHATAA
70 neT Hasaj B KayecTBe «CTAHMAPTA, K JOCTIDKe-
HIIO KOTOPOTO JIO/DKHBI CTPEMUTHCA BCe HAPOMDBI 1
BCe rocyfapcTBa» Bceoburas feknapanys mpas de-
JIOBeKa IIpeTepIieNia ONpefeleHHYI0 I0PUAIIecKyo
Tpancopmanyio. DT IepeMeHbl OBUIM CBSI3aHBI
C TOCTIEAYIOIM PAa3BUTIEM ¥ YTOYHEHNEM B IIPO-
Iecce 3aKI0YeHNsA MeXTYHAPOJHbIX JOTOBOPOB ee
TOJIO)KEH WA, OKa3aBIINX, KaK y>Ke ObIIO OTMeYeHO,
B/IMAAHIME KaK HA MeX/YHAPOIHYIO, TaK U HAa BHYTPU-
TOCYAAPCTBEHHYIO IPAKTHKY.

Takum o6pa3oM, 1 OnpefeNe s IPYHAIIexK-
HOCT) K HOPMaM MeXJYHapOZHOTO OOBIYHOTO TIpa-
Ba OT/Ie/IbHBIX NONOKeHMIT BceoOieit pexmaparym
TpaB Ye/l0BeKa, a TAKKe CAMOT0 IOKyMeHTa B I1e/I0M
HeoOXOIMMO OCHOBAaTelIbHOE MCC/IefOBAHME HallU-

OHAJIbHO} MPAKTUKY TOCY[AAPCTB IO IPUMEHEHMIO
nojoKeHuit Jlexknmapauuy B CymeOHOI, 3aKOHOZA-
TE/IbHON ¥ aIMMHUCTpaTUBHON cdepax. VIHTepec-
HO MHeHMe 1npo¢. f. Bpoynnu, koTopelit B ducie
VICTOYHVIKOB, HEOOXOMVIMBIX I OIpefie/ieHNs Ha-
MYV HOPMbI MEXIYHAPOIHOIO OOBIYHOTO IIPaBa,
HapsALy C pelleHUAMM OPTaHOB MCIIOTHUTEIbHOIL,
3aKOHOJATE/IbHOI 1 CyHeOHOII BiacTelt, mpepiara-
eT obpalmarbcs U K AMIUIOMATIYECKOil MepercKe,
IPaKTUKe MEXKIYHApOIHBIX OPraHOB, a TaKkKe K
PEe30NIoNMAM, KaCaLIMXCA IIPAaBOBBIX BOIPOCOB,
obcyxnaembix lenepamproit Accambrneeit OOH
[Brownlie, Goodwin-Gill 1992:436]. ITomaraem, 4To
37leCb B IIEPBYIO O4Yepefib MUMEeTCs B BUJY IPAKTHU-
Ka YHUBEPCA/JIbHBIX IPaBO3AINTHBIX MEXaHM3MOB,
¢yukimonupyroomyx B pamkax OOH, a taxke pe-
TYIOHA/IbHBIX MHCTUTYTOB 10 00€CIIeYeHNI0 MEX/TY-
HApOJIHOJ 3allIUThI IIPAB 4€/I0BEKa I MOHUTOPUHTY
MeX/YHAPOJHBIX 0053aTe/IbCTB TOCYAAPCTB IO CO-
OIIOfIeHIIIO TIPAB YeloBeKa.

Hecmorps Ha TOT (hakT, 4TO B HacTOAIee Bpe-
M HaIlMOHa/lbHAsA IPAKTMKA TOCYApCTB He JaeT
JOCTAaTOYHBIX OCHOBAHMII I Nmpu3sHaHMA 3a Bce-
obuieil fekapanyeil IpaB dYelloBeKa XapakTepa
HOPMBI MEXJYHApPOJZHOTO OOBIYHOTO IpaBa, IpuU-
BEP>)KEHHOCTb TOCY[ApPCTB IPUHIMIIAM YCTaBa
OOH, B KoTOpOM BIlepBBIe OblTa MPOBO3ITIALIEHA
Bepa B OCHOBHbIE IIpaBa Ye/lOBeKa U JJOCTOMHCTBO
4Ye/I0BeYeCKOI IMYHOCTH, @ TAKKe IPM3HaHME BbICO-
KOT'O MOPA/IbHOTO aBTOpuUTeTa JleKmapalum MOXeT
ABJIATbCA OCHOBAaHMEM 0053aTe/IbHOTO COOMIONEHNIA
€€ TIOTI0KEHMIA.

Tem He MeHee 1o npomecTsun 70 €T ¢ coxa-
JIeHMeM TIPUXOJMUTCA KOHCTaTUPOBATb, YTO K/IATBBI
«HMKOTAa OOIbIle», 3a/I0)KEHHbIE OTIIAMMU-OCHOBA-
tenamu B Ycras OOH n Bceobuyro feknapario
IpaB 4Ye/lOBeKa, OCTATCA Hepeann30BAHHBIMUL.
IIpecrymienns NpOTUB 4Ye€IOBEYHOCTY, Tparmye-
CKI€ TIOC/Ie[CTBYA NONMUTUKY TeHOLMAA Y amapTe-
UJa, IPeCTAaBIAIIIMX o600l CucTeMaTHYecKye 1
rpyOble HapyLIeHUA IIpaB 4eloBeKa, CO BCell ode-
BUJIHOCTDBIO TIOKA3bIBAIOT HEJOCTATKM B MEXIYHa-
POIHO-IIPAaBOBOM pPery/IMPOBaHNY JAHHOI Cepbl 1
HECOCTOATEIbHOCTb MEX/YHAPOJHbIX MHCTUTYTOB,
IPU3BaHHBIX obecreyynBaTbh MUp, 6€30MaCHOCTD 1
JIOCTOMHCTBO 4YenoBedeckoil mmaHocti [Mycrada-
eBa 2017:8].

Bepxosublit komuccap OOH 1o mpaBam 4enose-
Ka 3aitn Paap 3aitn anb-XyceliH, BeIpaykas OlaceHMs

MM (Takumu, Kak EBponeiickas KoHBeHUMA 06 sKkcTpaanumm 1957 r., MexameprkaHCcKasa KOHBEHLUMA 06 skcTpagmumm 1981
I. M 4p.), @ TaKXKe MeXrocyapcTBeHHbIMU cornawermammn. Cm.: [Cadapos 2005].
10 CratyT MexgyHapogHoro cyga OOH. — OguyuansHeiti caiim OOH. JocTyn: http://www.un.org/ru/icj/statut.shtml (pata

obpatueHna: 23.12.2017).
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H.W. Kbi3bl MycTadaesa

0 IIOBOJY «COMHEHNIT BO BCEOOLIHOCTM IIpaB ye-
JI0BeKa» U OBITYIOIIErO B CBS3Y C 9TUM OOLIeCTBEH-
HOTO MHEHNS O «IIPOBajie MUPOBOTO IPABO3AINT-
HOTO cOO00IIIeCTBa», OTMEYAET, YTO «ec/n Beceobmjas
JleK/IapanysA IpaB 4eloBeka Oblta HanmucaHa 70 et
Ha3aJj, 4YTOOBI I3BMEHNUTb MMP K JIY4ILIEMY... 4TO K,
XPYIKOCTDb HPAaBO3AIIUTHON TIOBECTKI CETOIHSA To-
BOPHUT caMa 3a cebsi»'.

OxoHYaHNe «XOJIOZHOJ BOWHBI»  TOPOAU-
JI0 XpyIKMe HafeX/bl Ha Oojee MPOYHBII MMUpP 1
BO3MOXXHOCTb 9((eKTMBHOTO U PaBHOIPABHOTO
MEeX/JYHAPOJHOTO ~COTPYJHMYECTBA TOCYAAPCTB,
HAIIPaB/ICHHOTO Ha ofecredyeHne MeXAYHapOTHO-
ro Mupa, 6e30IIaCHOCTI 1 IIpaB 4YenoBeKa. B orser
Ha VM3MEHVBIINECS O0CTOSATEIbCTBA ObUIM YUpeXK-
JieHbl HOBbIE MEXJYHapOfHble MHCTUTYTBL. Kpo-
Me TOTO, Ha4aJICs MPOLecC IepeXxofa OT KY/IbTYpbl
TOCYapCTBEHHOM 0e3HaKa3aHHOCTM K KyIbType
MeXX/[JYHapOJHO-TIPAaBOBOIl OTBETCTBEHHOCTM, BBI-
pasyBIIelicsA B TOM 4YNCIIe U B CO3TAHUM MeXIyHa-
POIHBIX YTOJNOBHBIX TPUOYHAlIOB — Ba)KHOI Bexe
B (OPMMPOBAHUM PEXUMA «CIPABENINBOCTU Oe3
TPaHUI.

Bmecre ¢ TeM copielicTBMe, a B pAJie CIy4aesB U
BMeIIATe/IbCTBO, MEXIYHAPOJHOro coo0IecTBa B
Ie/AX 3alIUTBI IIPAB YelOBEKA CTao0 OYepPeSHBIM
A6I0KOM pas3fopa MEXJy OCHOBHBIMM MeXMIyHa-
ponHbIMU urpokamu'’. B pesynbrare, Kak oTMeya-
er C. XaHTVMHITOH, «3a IATDH JIeT MOC/Ie MajeHus
bBepnuHCKOI CTEHBI CIOBO «T€HOLM[» CIIBIIIANOCDh
ropasyo 4ale, 4yeM 3a JII0ble IATh JIeT «XOIOZHOI
BOJHBI» [XanTuHITOH 2015:30].

CoBpeMeHHas [JUCKYCCHA II0 IIPABO3aLIMTHOIN
TeMaTyKe, NpUypodeHHas K 70-7IeTHeMy IoOuero
0e3 IpeyBenMYeHNIT SIOXaTbHOTO JOKYMEHTa, caMa
1o cebe AB/IAETCA OTPAKEHVEM 3HAYNTENbHBIX IIe-
peMeH, KOTOpble IIPOM3OIIIN CO BPEMEHU IPUHA-
A Jexnapanym. Y4nTbiBasg KOHQPOHTALMOHHBII
xapaxTep oTHomeHmit 3amaga u Poccuu, Bpag nmu
CerofiHA CTajo Obl BO3MOXKHBIM IIPUHATHE TaKOTO
JIOKYMEHTa, SABMBIIETOCS Pe3y/IbTaTOM I'PaH[MO3-
HOTO KOMIIPOMMCCA IIOJIMTUYECKN ¥ MJeonornde-
CKI IpOTMBOOOPCTBYIOIMX CTOpPOH. boree Toro,
COBpeMeHHas I0JIeMMKa BefIeTCA B YCIOBUAX CTpe-
MUTEJIbHO I7106a/MM3MPYIOIErocs MIpPa, B KOTOPOM
UTHOpMpOBaHye (PAKTOB MACCOBBIX M TIPyObIX Ha-
pylLIeHMIT IpaB YenoBeKa B OJHOM IOCYAapCTBe WK
peruoHe IIPEfCTAB/IAET YIPO3Y MeX/[yHapOHOMY
MMpy 1 6€30MacHOCTH.

Kak muimyT HeKoTOpble aBTOpDI, «IIpaBa 4Yeso-
BeKa, ABJAACH OTPAKEHMEM M PbIYaroM 3TUX IIPO-
1LIeCCOB, IIePEIIM Ha HOBBII YPOBEHb CBOETO pas-
BUTHA — YpOBeHb I7obanusanym»'. He BbI3bIBaeT
COMHEHMI! TOT (haKT, YTO B YCTIOBMAX CTPEMUTENBHO
IJI06a/IM3UPYIOLIErocss MIpa IpaBa YeloBeKa Ipu-
3BaHBl CIY>XUTb IIOCTPOEHUIO KOHCTPYKTMBHOIO
finajiora MeXIy CTpaHaMy M HapofilaMil MUpa, pas-
BUTHIO MJiell MUPHOTO COCYIIeCTBOBAaHMA U 00s-
3aT€/IbHOTO COTPY/HMYECTBA TOCYHAPCTB, a He
ABNATbCA OPYIMEM OKa3aHMUsA IOMUTUYECKOTO JIaB-
JIeHNs, PacIIPOCTPAaHEHHOTO B IPAKTMKE COBPEMEH-
HBIX ME&X/TYHAPOJHbIX OTHOLIEHMIL.

9T0 B CBOK OYepefib YCUIMBAET U aKTyalnusu-
pyeT 3HAYMMOCTb BceoOuieit pekmapaumy Ipas

" Peub BepxoBHoro komrccapa OOH no npaBam yenoBeka 3ainga Paapa 3anga anb-XyceiiHa. JlyHg, LLseuwnsn, 27 HoabpsA
2017 r. Joctyn: https://zen.yandex.ru/media/humanrightsabroad/verhovnyi-komissar-oon-ne-smeite-govorit-chto-prava-
cheloveka-ne-dlia-vseh--5a42725a482677f25121c6b3 (nata obpaiieHus: 08.01.2018). OpuruHan: “Do Not Dare To Tell Me
Human Rights Are Not Universal”. URL: http://rwi.lu.se/2017/11/not-dare-tell-human-rights-not-universal/ (accessed date:
08.01.2017).

2 Peyb et 0 MHOTOUMCIIEHHDBIX ClyYasnX NPYMEHEHWA BOOPYKEHHOW C/bl rOCy[apcTBamMm B OQHOCTOPOHHEM NOPSAKE, B
yacTHocTm B KoHro, lomrHunKaHckon Pecny6nuke, BoctouHom Tumope, lpeHape 1 T.4., B 1950-1980 rr. XX B., NOAYYMBLUNX
Ha3BaHVe «ryMaHUTapHas MHTepBeHUUA». B nepBoii nonoBrHe 1990-X IT. MHTEpeC K 3To Npobneme BO3pocC 1 Obin cBA3aH
C BOEHHOW onepauyeinn O6beUHEHHbIX BOOPYXXEHHDBIX CV B Mipake 1 JeNCTBUAMM, HanpaBieHHbIMU Ha 3alUUTy rpaxaaH-
CKOro HaceneHus nocne HanageHusa Mipaka Ha KyBeiiT, KoTopble Ha BpeMs MOPOAWIV Hagexy Ha BO3MOXHOCTb 06bean-
HEeHMA KOMIEKTUBHBIX yCunmnii rocyaapcTts nop srupot OOH B LenAx oTBeTa Ha arpeccuio M MaccoBble HapyLleHNa npas
yenoseka. Ho 3Tn Hagexabl He onpaBaanuchb B calyyasx ¢ onepaunamu B Comanu, lanTw, PyaHge u 6biweii FOrocnasum,
BbI3BaBLUMMM OCY>KAEHME MMPOBOro COOOLIECTBA U KPUTUKY AOKTPUHBI Tak Ha3blBaeMol CripaBeasiBoii BoWHbI. Bonpoc
NPaBOMEPHOCTY «TyMaHWTapHON UHTEPBEHLMM» CMPOBOLIMPOBA WMPOKYI AUCKYCCUIO O BanaHce ABYX MMMepaTyBHbIX
NPUHLMUMOB (jus cogens) MeXXAyHapOAHOro nNpaBa — roCyAapCTBEHHOrO CyBepeHuTeTa 1 npas yenoseka. CyTb ANCKYC-
CUV CBOAMNACH K TOMY, 06nafialoT in rocyfapcTea 6e3yc/ioBHbIM CyBEPEHUTETOM BO BHYTPEHHUX Aenax 1 YNOTHOMOYEHO
NN MeXAyHapofHoe coobLLecTBO peann3oBbiBaTb BOEHHOE BMeLIATENbCTBO Ha TEPPUTOPUN CyBEPEHHbIX FOCYAapCcTB B
ryMaHUTapHbIX Liendx. B ntore 6bina paspabotaHa koHuenuyma «OTBETCTBEHHOCTb MO 3awmTe» (0T aHr. “Responsibility to
protect”), npepnonaratoLias, YTo CyBepeHNTET He TONbKO MPefoCTaBnAeT rocyfapcTBaM NpaBo «KOHTPONMPOBaTb» CBOV
BHYTPEHHME [lena, HO TakXKe HanaraeT HermoCpeACTBEHHYI0 OTBETCTBEHHOCTb MO 3alyuTe JIIoAEN, NPOXMBAOWYX B Npefe-
nax rpaHunL, 3TMx cTpaH. B cnyyae ke HECMOCOOGHOCTY 1 HeXenaHWA rocyAapcTBa (BBUAY OTCYTCTBUA BO3MOXHOCTEN Nmbo
BOJIN) 3aLUUTUTb NtOLEN NpefaraeTca nepefatb OTBETCTBEHHOCTb MO VX 3aLLUTe MEXAYHAaPOLHOMY COOOLLeCTBY. ITa KOH-
Lenuma Hawna oTpaxeHue B ItoroBom gokymeHTe BcemmpHoro cammmta 2005 .

3 TonosuctukoBa A.H., MpyaupiHa J1.0. lpasa Yenoseka: yuebHuk. M.: dkcmo. 2008. C. 294,
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BCEMWPHAA TOPTOBAA OPrAHU3ALUUA:
K BOMPOCY Ob YMNPOLUEHAU
TAMOMEHHbIX NMPOLUEAYP TOPIrOBJIN.

YACTDb I

BBEOEHWE. Yuumuwieas npucmanvHoe Huma-
Hue eocyoapcme K OesmenvHocmu Bcemuphoii
Mopeo60il 0p2aHU3auUl, HECOMHEHHO, Bbl3bL8AIOIN
uHmepec npuHumMaemvie eti Hoevle CoeAUeHUS, 0C-
HOBAHHbIE HA COBPEMEHHBIX MeEHOEHUUSX PA36U-
MUs MOP206/IU U CIPeMIeHUU 20CY0apcmeé Kak
MOJMCHO NPOOYKMu6Hee U 6e3 npezpao eecmu 6Heul-
HeaKkoHOMUUecKyto dessmenvHocmy. B wacmuocmu,
peuv udem o CoznauieHuu 00 ynpouwjeHuu npoye-
oyp mopzoénu, npunamom 6 2014 e.
MATEPUAJIBI I METO/DbI. B xauecmse ma-
mepuanos 8 pabome UCNONL306AHVL MeNOYHAPOO-
Hble KOHB8eHUUU, NPUHAMbLe 6 pamKax Kak Bcemup-
HOUl Mop2080il opeanusayuu, max u Bcemupmoii
MAMONEHHOTI Op2AHU3AUUL, COBPeMeHHble O00K-
MPUHATbHBIE UCCTIE008AHUS POCCUTICKUX U 3apY-
bexcHbIX asmopos. Memodonozuueckyo 0cHO8Y Uc-
C71e008AHUS  COCMABUNIU MeMO0 CUCTEMHO20 U
7102U4ecK020 aHANU3A, OUANeKMU4eckuti memoo, a
Makie UCMopuKo-npasosoli, CpasHumenbHo-npa-
80601l U (HOPMANLHO-IOPUOUHECKULL MemOo0bl No-
3HAHUAL

PE3VJIBTATBI MCCIEJOBAHUA. B xode
Npo6edeHH020 UCCTE008aHUS ABMOP, 2080pS 00
YNpoueHUU npoyedyp mopeosnu, He ompuuaen,
4o coznauieHus, NpUHUMAaeMvle 6 SMOM HANPA6-
JieHuu, co3oaiom 6osnee IPPekmueHvili MeXAHUIM
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10 CHUMEHUIO MOPe06blx Usdepiex 077 IKOHOMU-
ueckoeo coobujecmea. B Coenaweruu 06 ynpouse-
HUU Npouedyp Mopzo6nu NOBMOPIIOMC HOPMbL,
u3s0xMeHHble 6 607Iee PAHHUX 002080PAX U YHe NPU-
MeHseMble 6 COBPEMEHHBLX YCTI0BUAX OONLUAUM KO-
JIUHeCn8OM CIPax.

OBCYJXIOEHUE U BbIBOIbI. Asmop ananu-
3upyem nonoscerus npuramoezo 6 2013 e. u ecmy-
nusuezo 6 cuny 6 2017 . Coenauiernus 06 ynpouje-
HUU npouyeoyp mop2067iu, Komopoe
HenocpedcmeeHHo 6knoueHo 6 Ilpunomenue 1A
Mappaxeuickozo coenauienus o6 yupexoernuu Bcee-
MUpHoiL mop2080ti opzanusavuu, nocie Coznauie-
HUSA N0 3AUUMHbIM Mepam. AHATUSUPYS nosodce-
Hus  CoenawieHus 00 ynpouwjeHuu npoueoyp
MOP2067IU U CPABHUBAST UX C HOPMAMU OPY2UX MEH -
0yHAPOOHbIX KOHBEHUUTI, NPUHAMDBIX 1O AHANO2UY-
HbIM 8onpocam 6 pamkax Bcemuproil mamooicen-
HOUL OpeaHU3AUUU, asmop Oeraem 6vl600 O MOM,
4mo HOpMbl, YCMAHOBTIeHHble 6 NepeoM pasoene
Coenawenus, 6onvuieli 4acmoio He A6AAOMCT HO-
8aMOPCKUMU U, BEPOTMHO, K OHUOAEMOMY, Peaslb-
HOMY PA36UMUI0 U YNPOULeHUID NPOUeOdyp Mop206-
nu He npusedym. Ecmv pso xoneenyuii, komopole
6onee NOOPOOHO paccmampusarom 80Npocsl ynpo-
uieHUs npouedyp mopeosnu. locyoapcmea — uneHul
Bcemuproii mopzosoti opeanusayuu moznu 6vi co-
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CIamocsi HA UX NPeemMcmeeHHOCMy 07 /IeHO08
amoil opeanusauuu 6e3 NOONUCAHUS HOBO20 CO2TIA-
wenus. Bmopoii paszden CoenawieHus, Kacaouqui-
CA CNeUUuanvHoeo, OuddepeHyuposarHHoz0 peiuma
0N pasBuBaluuxcs U HaumeHee pPA3BUMbIX
cmpan, 6ydem paccmomper asmopom 60 8mopoil
uacmu cmamoli.
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WORLD TRADE ORGANIZATION:
ON THE FACILITATION OF CUSTOMS
PROCEDURES FOR TRADE. PARTI

INTRODUCTION. Considering close attention
of the states to the work of the World Trade Orga-
nization, the interest is undoubtedly attracted by
new agreements, adopted by it and based on cur-
rent trends of trade development and aspiration of
the states to conduct foreign economic activity more
efficiently and without barriers. In particular, the
article concerns Agreement on Trade Facilitation,
adopted in 2014.

MATERIALS AND METHODS. During the re-
search the author has used international conven-
tions, adopted within both the World Trade Organi-
zation, and World Customs Organization, modern
doctrinal research of Russian and foreign authors.
The methodological basis of the research consists of

Moscow Journal of International Law « 1 « 2018

method of the systematical and logical analysis, dia-
lectic method, legal-historical, comparative law and
technical juridical methods.

RESEARCH RESULTS. During the conducted re-
search, the author, speaking about simplification of
trade procedures, does not deny that the agreements
adopted in this direction create a more effective
mechanism on trade expenses decrease for business
community. However, in the Agreement on Trade
Facilitation rules from earlier adopted agreements
and already applied in modern conditions by a large
number of the countries repeat.

DISCUSSION AND CONCLUSIONS. The
author analyzes provisions of the Trade Facilita-
tion Agreement (further — the Agreement) that was
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adopted in 2013 and entered into force in 2017,
which is directly included in the Appendix 1A of
the WTO Agreement, after the Agreement on Safe-
guards. The author compares and analyzes provi-
sions of the Agreement, as well as provisions of other
international conventions adopted on similar top-
ics within another international organization — the
World Customs Organization. The legal analysis of
documents allows to draw a conclusion that provi-
sions of the first section of the Agreement mostly
aren’t innovative and probably will not lead to the
expected actual trade development and simplifica-
tion. There are a number of conventions, which
consider questions of trade procedures simplifica-
tion in more detail and member states of the World
Trade Organization could refer to their continuity
for members of this organization without signing the
new Agreement. The result of the analysis of the sec-

OBPEMEHHBIII MUDP HEBO3MOXXHO IpeJCTa-
BUTb 0€3 TOPrOBBIX CBs3eil, OYPHBI POCT
KOTOPBIX Mbl HaONMOfaeM B NOCTIENHME Je-
catuneTua. HecoMHeHHO, MHTEHCUBHOE Pa3BUTHE
TOpromu TpebyeT mbepanusaluy ee YCIOBMWIL,
CHATUA TaMO>KEHHBIX, TeXHMYECKMX ¥ Ipounx 6a-
pbepoB, HaMAKMBAHUA [MANOra MeX[y YYacTHU-
KaMJl BHEITHESKOHOMMYECKON JIeATeIbHOCTY U
TaMO)XKeHHbIMM opraHamy [CremaHoB, CMeKanuH
2015:7]. YmpoleHue mpoLenyp TOPTOBIM AB/IAET-
Cs OJIHOJ 13 IPMOPUTETHBIX 3a/la4 COBPEMEHHOCTH.
Tax, HarpuMep, ycTpaHeHue 6apbepoB A/ AOCTYIA
ToBapoB 11 ycrnyr EC Ha 3apy0e)kHbIe phIHKY AB/IAET-
Cs1 OJJHOII U3 KITIOYeBBIX QYHKIVII €VHOI TOPTOBOI
nonutukn EC. Perynupyercsa naHHOe HanpaBsjeHMe
nonoxennsAMy Crparteruu 1o JOCTYIy Ha 3apybex-
Hble PBIHKM', KOTOpbIe HEBYCMBICTIEHHO OITpefie-
JIAIOT, YTO B COBPEMEHHOM Mupe 0arococTosHMe
€BPOIIENICKMX POM3BORUTENIEN 3aBUCUT OT 3 dek-
TUBHOT'O JI0CTyTa poussofuMbix B EC ToBapos Ha
3apy0e)xHble PbIHKM, B TOM unucie Vupun, bpasu-
nuu, Poccuu [Typnanos 2015:225].
[To muenuto [Ixozeda 0. Cturmia n HApIO
YapnToHa, «0OMBIIMHCTBO TeOpHit Mbepanmusannm
TOProB/IM (OKYCUPYIOTCA Ha CTATUYHBIX BBIMIPBI-

ond section of the Agreement concerning the special,
differentiated mode for developing and least devel-
oped countries, will be considered by the author in
the second part of the article.

KEYWORDS: Trade Facilitation Agreement, World
Trade Organization, World Customs Organization,
International Convention on the Simplification and
Harmonization of Customs Procedures 1973, simpli-
fication of administrative barriers in trade, Customs
regulations, Customs procedures, Trade Facilitation
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max B 0/IaTOCOCTOSIHUM, [JOITOBPEMEHHDIIT Ke 3¢-
dbekT ompeniensieTcsi TeM, KaKoe BIMSHIE OHA OKa3bl-
BaeT Ha TEMIIbl POCTA S9KOHOMUKA. .. TIOSBUBILINECS
MOJIe/ SH/IOT€HHOTO PasBUTUSA MOTYT MMETh BaXK-
Hble TOCNENCTBUSA /s M3YYeHUs TeOpeTUIecKOi
B3aMMOCBSI3) MEX/[Y CBOOOIHOI TOPTOBIEN U 9KO-
HOMIYECKUM POCTOM, XOTs MX pe3y/lbTarhl MOKa
He IOMHOCTPI0 MOHATHBL...» [Crurmu, Yapnron
2007:39].

ABTOp cOIZIaceH C BBICKA3BIBAHUAMM POCCHUIL-
CKUX yYeHBIX O TOM, YTO /rbepann3anus BHeIIHel
TOPrOB/IM BOBCE He 0053aTE/bHO COIPOBOXK/AETCS
9KOHOMMYECKIM POCTOM?.

HecmoTpsi Ha yCTOSABUIYIOCS B HIOC/IEHIE TOMBI
nubepaIbHYI0 9KOHOMMYECKYIO MapajUrMy, 4acTo
FOCYHapCcTBa — HPMBEPXKEHI[bI MOepanbHOIl KO-
HOMIYECKOIT TeOPMN BCTYHAKT B KOH(IMKTHI MK
TaK HasbIBaeMble TOPTOBbIE BOIHBI 113-32 BOIIPOCOB
KOHKYPEHTHOI 6OpbOBI 3a PBIHOK, a TaKXe 13-3a
BO3HMKAOLINX CIIOPOB, B TOM 4rcie B pamkax BTO/
WTO [PazymuoBa 2006:22; Paukos 2014:91; Cmb6a-
Tsan 2015:28].

Ul TeM He MeHee POCT MACIITa00B MEXIYHAPO-
HOJI TOPTOB/IN B TIOCTIEHIE AECATUIETIS COLIPOBO-
KIAeTCs yCUIEHNEM TeHIEHINI ee Inbepanusalun,

' Market Access Strategy. URL: http://trade.ec.europ.eu/doclib/docs/2007/april/tradoc_134591.pdf (accessed date:

11.01.2018).

2 Pe2ynuposaHue sHewHeli mop2o8au TamoxxeHHO20 coto3a 8 pamkax EspA33C: yuebHoe nocobue. Mog obwy. pea. C.tO. Ma-

3beBa 1 T.A. MaHcyposa. M: [pocnekt. 2011. C. 12.
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IIPOBOAMBILIENCA NOK, 3rMfiol TeHepanbHOro corna-
meHys 1o Tapudam u toprosie (ganee — IATT) n
npopomxenHoit BTO/WTO.

[Tocne muHmcTepckoit koHgpeperuunu BTO/
WTO B [loxe B 2001 r. ynpoleHue mpouenyp Top-
TOBJ/IM CTA/I0 OJHUM U3 BAXHENIINMX BOIPOCOB IIe-
perosopos [loxa-payrpna. Ynenor BTO/WTO gporo-
BOPU/INCH O TOM, YTO LIeIbI0 IIEPETOBOPOB CTAHYT
pasbsACHEHNMe ¥ YCOBEpIIEHCTBOBaHUE COOTBET-
crByromux nonoxkennit ct. V, VIII u X TATT-1994.
C Tex 1op neperoBopbl 10 TAHHOMY BOIIPOCY BeNCh
Ha ITOCTOsIHHOI ocHoBe. Co3fanHas [leperoBopHas
rpymma obpatunacs k MB®, O9CP, KOHKTA]I, Bee-
MMPHOJ TaMO>KeHHOJ1 opraum3anuu (ganee - BTO/
WCO) n BcemmpHoMy 6aHKY € ITpefIoXKeHeM yJa-
CTBOBaTh B paboTe IO BbIPAaOOTKe COIIAIeHVs ad
hoc.

BaxHO NHOAYEPKHYTb, YTO B TO BpeMs KakK B
IeperoBopax 1o ApyruM BompocaM [loxa-payHpa
nporpecca He 6bu10, CornanieHne 06 yHIpoIjeHNn
HpOLeyp TOPTOB/IM TOMTY4NIIO TIOfIfIEPXKKY BCeX 3a-
JEVICTBOBAHHBIX MEX/YHAPOIHbIX OpraHM3anuil 1
CTpaH-y4acTHUIL.

CrenyeT OTMETUTDb, 4TO O(UIMATBLHOIO OIpe-
JielleHusl TIOHATHA «YIIpoleHye Toprosmm» (“trade
facilitation”) Het. Tem He MeHee EBpomerickas sko-
Homuueckad komuccuss OOH u Llentp OOH mo
YIPOILEHNIO IPOLeAyp TOPrOBIN U 37IeKTPOHHOMY
OV3HeCy OHMMAIOT IIOJ] HUM YIPOIleHNe, TApMOHN-
3aIIMI0 U CTAHAAPTU3AINIO TIPOLIEAYP ¥ CBA3AHHBIX
C HUMY TIOTOKOB MH(OPMALVM, KOTOPbIe IIPY3BaHbI
0671er4nTh HepeMelieHe TOBAPOB Ha MEKYHAPOJ-
HOM ypOBHe OT TIOKyTIaTe/s K IIPOAABIY U TIepefiady
OIUIaThl B 0OpaTHOM HalpaBieHnn’.

HecomHuenHbIiT nHTepec Bbi3biBaeT CoralieHne
06 ympoleHnm poreyp TOprosin’ — Ieppoe MHO-
TOCTOpOHHEE TOProBOe COINAlleHNe, BCTYNUBIIee
B cuty 3a nocnegtue 20 met®. OCHOBHOI Lie/IbI0 €0
HPVHATHA SABIAETCS «Heo6xomuMocTh 3ddexTus-
HOTO COTPYHMYECTBA... II0 BOIPOCAM YIpOLIeHNA

HpOLIeAyp TOPrOBIM U COOMIOfECHNSA TaMOXXECHHBIX
IpaBWI», @ TAKKe IposcHeHme psaga crareit [ATT?
«C Ie/bI0 Ja/bHeIIero yCKOpeHMs HepeMelleHns,
BBIITYCKA ¥ TAMOXKEHHOII OUMCTKM TOBAPOB, BKIIIO-
Yas TPaH3UTHbIE TOBAPBI».

CornacHo oueHKaM MeXXIyHapOJHOI TOPTroBoii
nanathl (manee — ICC), 3TO TO3BOMUT CO3[ATh OKO-
70 20 MTH pabounx MecT IO BCeMY MUPY, IpuyeM
OO/IBIINMHCTBO U3 HUX — B Pa3BMBAOLINXCS CTPAHAX.

ICC aBnanaco r/1aBHBIM CTOpOHHMKOM Coranie-
HIA 00 YIIPOLIEHNM MIPOLeAYP TOPTOB/IN U ChIrpasia
K/IIOUEBYIO pO/b B Ieperopopax 2013 r., KoTopble
IpYBEIM K COITIACMIO U TECHOMY COTPYJHMYECTBY
BTO/WTO u ppyrux Mex/yHapOofiHbIX OpraHU3a-
Mt B Lie/IAX KOOPAMHAIMN ¥ HOAAEPKKM peannsa-
IV ITPOEKTA.

Ixon Manunosuy 3aasuin: «[CC HeycTaHHO OT-
cranBana CormameHne 06 YIpPOLIEHNM IIPOLENYP
TOPTOBIIN, TaK KaK HAM M3BECTHO, YTO ITPOCThIE Ta-
MO>KeHHBIEe Pe(OPMBI CYIIeCTBEHHO 00/IeT4aioT TOp-
TOBJII0. DTO MOXET CTaTh CEPbe3HBIM CTUMY/IOM JI/IA
pasBuTHA Mamoro 6msHeca. IIpepmonmaraercs, 4To
6marozaps CoITIallleHNI0 3KCIIOPT MA/bIX U Cpef-
HMX IPefNpuATUl B HEKOTOPBIX CTPaHAX MOXKET
yBemmunTbcA Ha 80%. IT0 03HavaeT 6onbIIe pabo-
4MX MecT, 6oblile BbIOOpA I/ HOTpebuTeneit u B
KOHEYHOM HUTOre 00o/lee MHKITIO3MBHOE PasBUTHE»®.
ITo muennto PK. AseBeno’, cBou 11ofisl peanusanms
Cornamenns npuHeceT K 2030 I. — TeMIIBI pOCTa MU~
POBOJI TOPrOB/IN YB€IM4YaTcA Ha 2,7 MPOLEHTHOTO
IIYHKTa B rof, a Mmuposoro BBII - Ha 0,5 nmpouenT-
HOTO ITyHKTa B TOf. C ero TOUKM 3peHns, 310 «60b-
it 3¢ ek, yeM ecmt Obl OBUIN TMKBULVPOBAHBI
BCe CYLIECTBYIOILIVE B MIPe TaMOKEHHbIE TapuQbI»
[AseBeno 2017:13].

Cornamenne yxe paruduuyposanu 6onee yem
’/s crpan - wienoB BTO/WTO, nocnegHumu us Ko-
TopbIx cTaim Yap, Vloppanus, Oman u Pyanpa. Poc-
cuiickoit Oepepanueit mpuuAT OefiepanbHblil 3aKOH
ot 2 mapra 2016 . Ne 38-03 «O npunatun IIpoto-

3 MexdyHapoOHoe s3koHoMUYeckoe npaso: yuebHoe nocobue. MNop pen. A.H. BoinerkaHuHa. M.: KHopyc. 2012. C. 135.

Moscow Journal of International Law

4 Anoctonos M. MexaHun3Mbl YNPOLLEHNA NpoLieayp TOProBin B PermoHanbHol TOproBon uHterpauyum. Joctyn: http://
www.eurasiancommission.org/ru/act/integr_i_makroec/dep_makroec_pol/seminar/Documents/article%200n%20
MA%20presentation%20v3%20clean.pdf (gaTa o6paiiexuns: 21.07.2017).

5 CornaweHune o6 ynpoueHuy npoueayp Toprosnn ot 7 HoAabpa 2014 r. URL: http://www.wto.org/tradefacilitation
(accessed date: 21.07.2017).

6 CornalueHvie ABNAETCA MpUnoxeHuem K lNpotokony «O BHeCEHNN U3MeHeHUI B MappaKeLlcKoe cornatleHmne o6 yupex-
AeHun BcemmpHoli TOprosow opraHmsanmmny, npuHATomy B XeHeBe 27 HoAOpA 2014 T.

7 Peub ugeTt o cT.V (MpuHUmn cBobogbl TpaHauTa), VIl (cbopbl 1 GopmManbHOCTH, CBA3AHHbIE C UMMOPTOM U SKCMOPTOM) 1 X
(ny6nukawuma n npMMeHeHUe TOProBbIX 3aKOHOB Y HOPMATUBHbIX akToB) MATT.

8 IxoH [aHunosuy, leHepanbHblii cekpeTtapb ICC. VHTepBblo Ha caiite MexXayHapoaHoi Toprosoii nanatbl «/CC npu-
BETCTBYeT BcTynneHne B cuny Cornaweruns BTO 06 ynpoleHun npouepyp Toprosnw». Joctyn: http://www.iccwbo.ru/
news/2017/icc-privetstvuet-vstuplenie-v-silu-soglasheniya-vt/ (nata obpaweHua: 21.07.2017).

° PobepTo KapBanbo ae AseBepio - leHepanbHbiil gupekTop BTO.
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KOJIa O BHECEHI! M3MEHEHMIT B Mappakelckoe co-
raiienne 06 ydpexpeHunu BcemupHoit Toprosoit
opraumzaryn»'’.

[To panubiM IOHKTAJ, cpepnsas TamoxxeHHas
chenka BKIYaeT B cebs 20-30 maprtuii TOBapoB,
40 poxymeHTOB, 200 MH(OPMALVOHHBIX 37TEMEHTOB
(30 13 KOTOpPBIX IOBTOPAIOTCA IO KpailHell Mepe
30 pas) u nepexopupoBanue 60-70% BceX TaHHBIX.
C y4eToM IIOCTENIEHHOTrO IOHIDKEHUA Tapupos B
MMPOBOJi TOProB/I€ CTOMMOCTb COBEpIIEHNUS TaMO-
JKEHHBIX IIPOLIeyp BO MHOTUX C/Ty4asX IPeBbIIIAeT
CTOMMOCTD IIOJJIEXKAIUX yIIIaTe TaMOYXKEHHBIX II0-
II/INH.

B pamkax BTO/WTO Bonpocam ympouieHus aj-
MMUHJCTPATYBHBIX 6apbepoB B TOProOBJe MOCBAILLe-
HBI CT. 5, 8, 10 TATT, kacarouecss cBo60abl TpaH-
3uTa, COOPOB M YCTAHOB/ICHHBIX IIPABVJI IOBEJICHNA,
CBA3aHHBIX C UMIIOPTOM U 3KCIIOPTOM, @ TaKXKe ITy-
OMUKaLyM ¥ IPUMeHeHNs IPaBIUI TOProsym''.

ITpn npunatum CornaieHns yKasblBanoch, 4TO
npasosas 6aza BTO/WTO no nocnegHero BpeMeHM
VICIIBITBIBAJIa HEXBATKY IIOJIO>KEHNIT B 00/1aCTH pery-
NMPOBAHMUA TaMOXXEHHBIX IPOLENYP, TAMOXKEHHOI
JOKyMEHTALMM ¥ He OTIMYaIach IPO3PauHOCTBIO.
B nensix ycrpaHeHns 0603Ha4eHHbBIX IPO6/1eM B Xofie
MmyHKCTepcKoit  KoHpepenuuun BTO/WTO (bamn,
Vnponesus, 3-6 pexabpst 2013 1.) 6pUI0 IPUHATO
CornameHne 06 yIpoleHny IpoLeyp TOProB/IN.

BripoyeM, 1o MHeHMIO aBTOpa, OOBIINHCTBO
HOJIOKEHMIA, KacaIoLIMXCA TAMOKEHHBIX IIPOLENYD,
(bakTIYecKy NMOBTOpsAET HPMHATbIE paHee JOTrOBO-
PEHHOCTM B paMKax [pYyroi MeX/yHapOJHOI opra-
Huzanym - BTO/WCO™. B wacTHOCTH, pedb MzeT
0 MexzyHapogHOI KOHBEHIMY 00 YIpPOIIeHUM 1
rapMOHM3ALMY TaMOYXEHHBIX IIpolLenyp oT 18 masd
1973 1. B pegakuun ITporokona ot 26 mrona 1999 r.,

° CnpaBoyHo-npaBoBas cuctema «KoHcynbtaHTIn0C».

6071bLIe N3BECTHOI KaK KIMoTcKas KOHBeHIA, KO-
TOpas AB/IAETCA YHUBEPCATbHBIM KOAMPUKALVIOH-
HBIM MEX/[YHapOJHO-TIPAaBOBbIM aKTOM B 00IacTI
TaMO)XEHHOTO JIe/1a, PeryIMpyIOLIM IPaKTIIeCKN
BCe TaMOXKEHHBIe BONPOCHL. K1MOTCKas KOHBEHIVA
HaIIpaBJIeHa, C OHOJ CTOPOHBI, Ha CTUMY/IMPOBaHMe
BHEILIIHETOPIOBOJ IEATENBHOCTY IIyTeM YIpOlle-
HMA M YCKOPEHMA IPOLIeRyp TAMOXXEHHOro oopM-
JIEHNA U TaMOXXEHHOTO KOHTPOJIA, a C JPYroi —
Ha TO, YTOOBI TaKOe YCKOpeHMe JM YIpOIIeHue He
IPMBE/N K HAHeCEHUIO yiepba MHTepecaM rocyaap-
cTBa 1 06b1IecTBa (B acleKTax IIOIOJIHEHMs JOXO/-
HOJI 4acTM TOCYJAapPCTBEHHOTO OI0OIKeTa U 3allMThI
BHYTPEHHET0 pbIHKa)'*.

CremyeT OTMETHUTD, 4TO [ieHICTBYIOILee Ha Tep-
putopun Poccum npaso EBpasmiickoro sKoHOMMU-
YeCKOT0 COK3a M POCCHUIICKOe 3aKOHOJATENbCTBO O
TaMO)XEHHOM Jie/le, @ TaK)Ke HEKOTOpbIe CMEXHbIe
IPaBOBbIE OTPACN YKe COfepxKaT 6OMBIIYI0 YacTb
VHCTUTYTOB U Mep, IpeAycMOTpeHHbIX CoraleHn-
eM 00 yIpOLIeHNY IPOLeyP TOPTOB/IN.

Ilo muenmio IenepanbHOro cexperapss Bce-
MUPHOI TaMO)KeHHOI1 opranusanuyu K. Muxypun,
«muccua WCO 3HaunTeIbHO OT/IMYAETCSA OT 3ajad
IPYTUX MEeXIYHApPOIHBIX OPraHM3aLNIL, VMEIOLWINX
MeHee BBIPKEHHYI0 TEeXHNYECKYI0 KOMIIETEHINIO.
MBbl 0Ka3bIBaeM COZIEVICTBYE CTPaHAM B YIIPOILEHUN
U YHUQMKALMY TaMOXKEHHBIX (DOPMaTbHOCTEIL. ..
MexaHusMbl, paspaboranusie WCO... crioco6cTBy-
IOT... YIIPOIIEHNIO HPOLeAyp TOProBIu...» [Muky-
pus 2016:30-31].

[IpencraBnsercs HeobxopuMbIM — Goree  [ie-
Ta/llbHOE PACCMOTPEHUE CYLIHOCTY COBPEMEHHBIX
TeHJIEHIIMIT B 00/1aCT! YIPOLIEHUA HIPOLeAyp TOp-
TOBJIN, TIpefIoXKeHHbIX B pamkax BTO/WTO n ycra-
HOBJ/IeHHbIX B COI/IaIIeHNIL.

" KnoTtckas KOHBEHLMA yunTbiBaeT MOAXOAbI, KacaloLlwmeca TaMOXeHHbIX BONPOcoB, chOpMynpoBaHHble B PAAEe HOPM
FATT-1994. Tak, B KoHBeHLMM Hawnm oTpaxeHue cT. V TATT «CBoboaa TpaH3uTtay, cT. VIII TATT «C6opbl 1 dopmanbHOCTH,
CBA3aHHble C BBO3OM 1 BbIBO3OM» U PAL APYTMX NMOMOXKEHMIN.

12 KoHBeHUua «O co3paHmm CoBeTa TaMOXEHHOro COTPYAHMYecTBa» nognucara 15 gekabpa 1950 r. Llenbio nognvcaHna
KoHBeHUuM rocyfapcTa NpoBo3riacunmn obecneyeHrie Kak MOXHO 605ee BbICOKOTO YPOBHSA COMacoBaHHOCTM U €UHOO-
6pasnA UX TaMOXKEHHbIX CUCTEM U YCUNEeHMe n3yyYeHnsa NpobsieM, BO3HUKAIOLWMX B XOAE Pa3BUTUA 1 YIyULLeHNA TaMOXeH-
HOW TEXHUKM N TAMOXXEHHOTO 3aKOHOAaTeNbCcTBa. Kpome Toro, cTpaHbl-y4aCTHUKM CUMTanu, YTO COAeNCTBME COTPYAHMYe-
CTBY MeXzy NpaBuTeNbCTBaMM B 3TUX BOMpocax ByaeT ocylecTBAATLCA B UHTepecax MexayHapoaHou Toprosnu. CoBeT
TaMOKEHHOTO COTPYAHNYECTBaA NepenmeHoBaH B 1995 r. BoO BcemnpHyto TamoxeHHyto opraHusaumtio (BTO) (Organisation
Mondiale des Douanes (OMD); World Customs Organization (WCO)). B HacToswee Bpema B BTO/WCO Bxogat 180 cTpaH.

¥ MexpyHapofHasa KOHBeHUMA 06 ynpolleHWV M rapMOHM3aunMM TaMOXKeHHbIX npouenyp (B pepakuuun poTtokona
0T 26 ntoHA 1999 1.). ocTyn: http://www.consultant.ru/document/cons_doc_LAW_106124/ (nata obpatueHuns: 21.08.2017);
MocTaHoBneHue MpaBuTenbcTea PO oT 3 HOAGPA 1994 1. N2 1215 «O npucoegnHeHnn Poccuiickon Oepnepauum K mexayHa-
POLHOW KOHBEHLUM O B3aUMHOM aiMUHVCTPATBHOM COAENCTBUM B NPefoTBPALLEHNN, PacCieJoBaHNN U NpeceyeHnm Ta-
MOKeHHbIX MpaBoHapyLweHui». floctyn: http://www.consultant.ru/document/cons_doc_LAW_113096/ (nata obpaliyeHus:
21.08.2017).

* BopoHuoBa H.A. MexdyHapoOHoe mamoxeHHOe npaso: 0OKYMeHMsl U KoMmMeHmapuu: ydyebHoe nocobue. OTB. pep.
A.H. BoinerkaHuH. M.: MTMMO-YHuBepcuteT. 2017.
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CornaleHne COCTOUT U3 IBYX Pa3fIe/oB:

- TIepBbINl pasfieNl peryayupyeT TaMO>KeHHbIE
aCIIeKTBI CZIEIKU U TIOPOOHO Pas3bsCHAET HE0OXO-
[iMMble 3aKOHOJlaTe/lbHble YCOBEpLIeHCTBOBAHMA
HpOLEAyp, KACAIIMNUXCA TaMOXXEHHOTO Peryanpo-
BaHIA;

- BTOpOIl PpasfieNl 3aKpeIiieT OCHOBY LA
ocoboro, mnpdepeHINPOBAHHOIO PEXUMa B OT-
HOILIIEHNY Pa3BMBAINXCA ¥ HalIMeHee Pa3BUTHIX
CTpaH.

B mnepsoit crarbe CornameHns 3akpensgeTcs
HOAPOOHBI HepedeHb MH(OpPMALMYU I TIPaBU-
TENIbCTB M JINII, OCYIECTB/IAKIINX TOprosmo. [lo-
CTYIl K HeMy C oOHOB/IeHMAMM B ceTu VIHTepHeT
JIO/KEH MPefoCTaBIAThCA Kax/bIM 4eHoM Corra-
meHy:A. Peub 1eT 0 BO3MOXXHOCTY 03HAKOMIEHNA C
9TUMIU CBEIEHUSAMM B IIPOCTON, JOCTYIIHOI (opMe.
OHMU, B YaCTHOCTY, BK/IIOYAIOT:

- TIpOILeAypHl MMIOPTA, SKCIOPTA U TPaH3U-
Ta, JIefICTBYIOLIME B IOPTAX, a9PONOPTaX ¥ JPYTUX
HYHKTax MPOIYCKa, HeoOXoxumble GOPMBI U JJOKY-
MEHTBbI;

- TIpMMeHseMble CTAaBKM IOLIIMH U HAaJIOTOB
M060ro XapakTepa, B3MMAeMbIX IIPY VIMIIOPTe VTN
3KCIIOpTE WM B CBSA3Y C MUMIIOPTOM MU SKCTIOPTOM;

- IUIaTeXu u cOOpbl, B3UMaeMble YIOTHOMO-
YeHHBIMIM BeJOMCTBAMM IpPY MMIIOPTe, 3KCIOpTe
VIV TPAH3UTE;

- IpaBmIa KIacCUPMKALM VIV OLIEHKY TO-
BapOB /171 TAMOKEHHBIX IIefIelt;

- 3aKOHBI, NOJI3AKOHHBIE AKTbl U AJMUHU-
CTpaTVMBHbBIE PACHOPSDKEHNA OOIero IpuMeHeHMs,
Kacarollyecs IpaBII IIPOMCXOXKICH;

- OTpaHMYEeHNS WM 3aIpeThl B OTHOLICHUN
MIMIIOPTA, 3KCIIOPTA M/IV TPAH3NUTA;

-  HaKasaHMA 33 HapyIIeHNM:A WUMIIOPTHBIX,
SKCIIOPTHBIX W/IM TPAH3UTHBIX (POPMaTbHOCTEIT;

- TIPOILeAYPHI aleJUIALNI YN TIepecMOTpa;

- COIJalleHus WM MX OTHeNbHbIEe IIOTIOXe-
HMA C II060J1 CTPAHOI MM CTPaHAMU, Kacalolyecs
MMIIOPTa, 3KCIIOPTA W/IM TPAH3NUTA; U

- TIpOILeAYPHI, CBA3aHHBIE C A[MUHNICTPUPO-
BaHMEM TapUQHBIX KBOT.

YKa3aHHbIN BbILIE IIEPEeYEHD HENb3S Ha3BaTh HO-
BBIM, Befib yKe B cT. X TATT copeprxanocs «obuiee

TpebOBaHMe B OTHOLIEHNN IyONMMKAaLUM U TIpUMe-
HEHVA HOPMATUBHBIX aKTOB, IMEIOLIVX OTHOIIEHME
K BHEILIHEl TOProBJIe:

1. MexpgyHapopHble JOTOBOPBI, BHYTpPEHHMe
HOpPMAaTVBHbIE AKTHI... JJOJDKHBI OBICTPO JOBOAUTD-
€51 IO BCEOOIETO CBENEeHMA.

2. Hu opHO MepompuATrye, HaIpaBIe€HHOE
Ha IOBbIIIEH)E VMIIOPTHBIX HMOLUIMH WM BBOJA-
ljee MHbIe OTPAHNYEHVA B OTHOILIEHWUN VIMIIOPTA. ..
He JIO/DKHO OCYLIECTBIATBCA [0 OQUINANIbHOTO
ony6nukoBauusa uMHGOpMALNMU O HEM..» [3eHKUH
2010:93].

Knorckas koHBeHIMs yxe B mpeamOyre' ycra-
HaB/IMBAeT OfIVH V3 IPVHIINIIOB, COITIACHO KOTOPO-
My IIpefjoCTaB/IeH1e 3a/IHTePECOBAaHHBIM CTOPOHAM
BCell HeoOxommmoit MHGOpPMALUM, Kacaroleiics
TaMO)XEHHBIX 3aKOHOB, HOPMATUBHBIX aKTOB, af[MI-
HJUCTPATVBHBIX PEKOMEH/IALIT, TIPOLefyp ¥ IpaK-
TVKY, OyZIeT CII0COOCTBOBATD YIIPOLIEHUIO U FapMO-
HM3ALUY TOPTOBJIN.

Koneuno, KmoTckas KoHBeHIMA He yCTaHaB-
JIMBaeT TAKOV IOAPOOHBIN IepeveHb IOIOKEHMIT,
KOTOpBIe JIO/DKHBI OBITH OIy6nuKoBaHbl, Kak Co-
IIalleHye 00 YIpOLIeHNH PoLeAyp Toprosm. Tem
He MeHee B II. 9.1-9.3 TeHepanbHOro NMpUIOKEHNA
K Heil' Qukcupyercss 005S3aHHOCTb TaMOXKEHHOJ
cmy0bl 00ecrieunBaTh OECIPeIsITCTBEHHDI [0-
CTYII II000T0 3aMIHTEPECOBAHHOTO /INLA KO BCel OT-
HOCsIIeIICs K Jeny MHbopManuy o0Iero xapakre-
pa, Kacarolericsi TAMO>KEHHOTO 3aKOHOJATEeIbCTBA.
B cnyuae ecnu cBefeHus, K KOTOPBIM Obl obecrte-
4eH JIOCTYII, ZO/DKHBI ObITh M3MEHEHbI B CUJIY U3-
MEHEeHMII TaMOXKEHHOTO 3aKOHOJIATeNIbCTBA, AfIMIU-
HJUCTPATVBHBIX Mep WV TPpeOOBaHMII, TAMOXKEHHAA
cmyx6a 3a0/1aroBpeMeHHO, 10 BCTYIUIEHUS B CUITY
3TUX W3MEHEHMI1, obecliednBaeT 3aMHTEPECOBAH-
HBIM JIML[aM OeCIpenATCTBEHHbIl JOCTYI K COOT-
BETCTBYIOLIIEl YTOYHEHHON MHQPOPMALVM, YTOOBI
OHJ) MOIJIY Y4eCTb 3TU KOPPEKTHPOBKM, 33 UCKIIIO-
YeHVeM CTy4aeB, KOIZja IIpefBapUTeNbHOE YBEIOM-
JIeHVIe He[IOMYCTIMO.

Kax B Cornmamenun, Tak 1 B [enepanbHOM Ipu-
noxkeHUM K KMOTCKOM KOHBEHLMM yCTaHOBJIEHA
0053aHHOCTb IPOBEJICHNA KOHCYIBTALVIL «MEXITY
HOIPAaHNYHBIMY OpPTaHaMM ¥ JIMIL[AMM, OCYILeCT-

5 MeXXayHapoaHas KOHBEHUMs 06 YMpoLeH 1 rapMOHMU3aLMY TaMOXEHHbIX npoueayp (B pegakuun MpoTokona ot

26 ntoHa 1999 1.).

6 KnoTtckas KOHBeHLMA B HOBOW pefakummn coctouT n3 OcHoBHOro TekcTta lMpoTokona 06 n3meHeHnax MexayHapogHom
KOHBEHUMM 06 yNpoLeHnN 1 rapMoHU3aLmMmn TaMoXeHHbIX npouenyp (Body text), feHepanbHoro npunoxexus (General
annex) 1 10 cneyunanbHbix NpunoxeHui (Specific annexes). MNMpuHATNEe TeHepanbHOro NPUOXEHUA ABNAETCA YC/IOBMEM
yyacTus fjoroBapuBatoLLeinca CTopoHbl B KMOTCKOM KOHBEHLMU. HMKaKX OroBOPOK B OTHOLLEHWW OTAENbHbIX MPaBWi, CO-
Jepxalmxca B 3ToM MNpunoxeHnu, genatb He fonyckaeTcs. [eHepanbHoOe NpuioXeHne npefcTaBnsaeT cobom Ty OCHOBY,
KOTOpas No3BoSIAT roCyjapcTBaM-yYacTHMKaM rapMOHM3POBaTb U YHUOULMPOBATb TaMOXKEHHble npoLeaypbl.
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B/IAOIVIMI TOPTOBIIO, VN APYTYMY 3alHTEpeco-
BAaHHBIMI CTOPOHaMM Ha CBOEJ TePPUTOpUM»'/, «C
y4acTHUKaMU TOPTOBOJ A€ATebHOCTH B IIe/IAX pac-
IIMPEHNSA COTPYAHMYECTBA U OONerdeHns y4acTus
B paspaborke Hambonee 3(P(eKTUBHBIX METOLOB
paboThbl, COOTBETCTBYIOLIMX IIONOKEHNAM HAIMO-
HA/IbHOTO 3aKOHOJATEeNbCTBA ¥ MEX/YHAPOIHBIM
COITIalIeHNsAM» '8,

Knorckass KOHBeHIMA IIpefycMaTpyMBaeT Ipu-
MeHeHMe MH(OPMALVIOHHbIX TEXHOJIOTMII C IIe/IbI0
ob7eryeHys IpefoCTaBIeHNsA CBeleHNIT, TOIa Kak
B CornaueHny peyb uaeT yxxe o6 00s3aHHOCTI
ny6muKanyuy B cety VIHTepHeT. 37iech KOHEYHO ke
HY’KHO YYUTBIBATh, YTO KMOTCKaA KOHBEHIVA B HO-
BOJI pepakuuy Obuta IpuHATa 18 yeT Has3ag, Korna
JOCTYH K MHGOPMAIVIOHHBIM pecypcam u cety VIH-
TepHeT ObUI 3aTPYAHEH.

besycnoBHO, HOBEION ABIAETCA 0053aHHOCTD
4ieHoB CoryaleHnsa yIpeanTb NHPOPMALVOHHBII
LIeHTP JJ/IA IPeOCTaB/IeHN OTBETOB Ha 000CHOBAH-
HbI€ 3aIIPOChI IPABUTENbCTB 1 /NI, OCYLIECTBIAI0-
IUX TOprosmo. IIpy 3TOM yTOUHAETCS, YTO Y/IeHBI
TaMOXKEHHOTO COI03a VI YWIEHBI, y4acTBYIOLIUe B
PeTMoHaIbHON MHTErpaliy, MOTYT CO3[jaBaTh VN
HOJePXXKMBaTh paboTy oOLMX MHPOPMALVIOHHBIX
LIeHTPOB Ha PETMOHAIbHOM YPOBHe.

Croponam CornanieHus peKoMeHiyeTcs He B3U-
MaTb IIJIATBI 32 OTBETHI Ha 3aIIPOCHI U IIPeflOCTaBIe-
HIe TpeOyeMbIx GOpM 1 JOKyMeHTOB. Eciyu Takme
IUTaTeXM U cOOPbI MMEIOTCsA, TO WieHbl Cornalenns
IO/DKHBI OTPAaHMYMBATD UX CYMMY IPUOIM3UTEND-
HOJ1 CTOMMOCTBIO OKa3aHHBIX YCITYT.

Crartpa 2 CornanieHus, Kak U 00/IbIINHCTBO Ta-
MO>XEHHBIX KOJIEKCOB CTpaH, IpeJIonaraeT mpefo-
CTaBJIeHe JOCTATOYHOTO BPEMEHN I TOTO, YTOOBI
JINLIA, OCYIeCTBILAILIVE TOPTOBIII0, MOITIN 3a6/1aro-
BPEeMEHHO O3HAKOMMTBCS C TIpefIIoaraeMbiM BBe-
JleHNeM pasHbIX M3MEHEHMI 10 MX BCTYIIEHUA B
cuy. 910 KacaeTcss MHGOpPMALM O TIepeMelleHNH,
BBIITYCKe Y TAMOXKEHHOI1 04NCTKe'® TOBAapOB, BKIIIO-
4asi TOBAPHI, HAXOfAIecA B TpaH3uTe. KoHeuHo ke
KaXJIoe TOCYapCTBO JJO/DKHO O0ecrednBaTh OIy-
O/I1KOBaHNe HOBBIX 3aKOHOB M MIHBIX HOPMATUBHBIX
aKTOB 00Iero IpYMEHeHN VM U3MEHEeHMIT K HYM.

BmecTe ¢ TeM ecTb U OTCTYIUIEHNE OT 3TUX ITpa-
Bun. He mopmapmaror mop meiictBre CormaiieHns

CITy4an, KOIZia B pe3y/bTaTe IpefiBapuTeIbHOrO MH-
¢dbopmupoBaHusa 06 M3MEHEHNSAX CTABOK TAMOXKEH-
HBIX NOIUIMH MU TapuQOB, MOXKET OBITb CHIDKEHa
ux apdexruBHOCTb. To >Xe caMoe Kacaercsi Mep,
IPMMEHAEMbBIX IIPU YPE3BBIYANHBIX OOCTOATEND-
CTBaX, 8 TAK)Ke HE3HAYNTEbHbIX U3MEHEHNII B Ha-
IMIOHA/IbHOM 3aKOHOJATe/NbCTBE.

Yncro npodeccroHanbHO B TAMOXXEHHOM OT-
HoIIeHVN AB/AeTCA CT. 3 Coralenns, Kacarolasncs
BBIHECEHMA TaMO>KEHHBIMM OpPTaHaMM TOCYApCTB
Ipe/iBapUTEIbHbIX PeLIeHNiI Ha OCHOBAaHUY 3aIIpO-
COB 3KCIIOPTEPOB / MMIIOPTEPOB, IUIAHUPYIOLINX
OCYILIECTBUTb MEX/[YHAPOJHYI0 TOPTOBYIO OIlepa-
muto. IIpenBapurenbHble pelleHNS HeOOXORVMBI,
4TOOBI IOBBICUTD MIPEICKA3yeMOCTh TIOPAKA Ilepe-
MellleHVI TOBAPOB Yepe3 TAMO>KEHHYI0 TepPUTOPIIO
Y YCTPaHUTD NIPOTMBOPEYNS, KOTOPble MHOT/A BO3-
HMKAOT B PaboTe CIElVaNICTOB M CTPYKTYPHBIX
HOJpa3ie/leH NIl TAMOYKEHHbIX OPI'aHOB.

TenepanbHoe mpunoxxenne k Korckoit KoHBeH-
LMY TAaKXe YCTaHABIMBAeT BO3MOXHOCTb IOJAYM
NpeABapUTEeIbHON VI HENONHO JeKaapauuyu Ha
TOBApbI IIPY YCIOBYM, YTO OHA COZIEPKUT CBEJieHNMA,
IpVY3HAHHBIE TAMOYXEHHOI1 CTy)0011 He0OXOVIMBbI-
MM, M YTO AEKIApaHT 00A3yeTcs [ONOMHUTH ee B
YCTaHOBJIEHHBII CPOK.

IIpenBapuTenpHble peLIeHVA [JODKHBI YIIPO-
CTUTDh HPOILECC JeKIAPUPOBAHUA U TaMOXKECHHOI
OYNCTKM TOBAPOB, TaK KaK TOBAp y>Ke KIaccupuum-
POBaH 1 IIpeBapUTeIbHOE PelleHNe ABIACTCA 005-
3aTe/IbHBIM I BCEX CTPYKTYPHBIX NOfpas/e/Ie i
TaMO)XEHHBIX OPIaHOB.

I[IpepBapuTenbHOe pelleHye — 3TO MUCbMEHHOe
peleHye, npuHuMaemoe wieHoM CoryamleHus B
OTHOIIEHUM 3asBUTENA [0 HpUObITHA (MMIIOpTa)
YKa3aHHOTO B 3asBJICHMN TOBapa, B KOTOPOM OIN-
CaH peXXuM, KOTOPbIiT Takoit yuacTHUK CoralleHns
IPeOCTaBUT TOBAPY B MOMEHT BBO3a. B uacTHOCTH,
B IIpeJiBAPUTEIbHOM PeIleHNY JO/DKHA ObITh IIPeio-
craBjieHa nHGoOpManus:

- o TapudHOM KnaccuduKayuyu TOBapa U
HPOVCXOX/IEHNUSA TOBAPa;

- 0 COOTBETCTBYIOIIEM MeTOfe VI KpuTe-
puM, a TaKKe UX IPUMEHEHUM, KOTOpPbIe IO/DKHBI
OBITb MCIIOTIb30BAHBI JI/IA1 OIIPefie/IeH s TAMOKEHHOI
CTOVIMOCTH TIp OIIpefie/IeHHOM Habope (aKToB;

7" CornaweHue 06 ynpolyeH1n npoueayp Toproean ot 7 Hoabpa 2014 r. Ctatba 2, n. 2.
® MexayHapofAHas KOHBEHLMA 06 YNpOLEHNM 1 FapMOHM3aLMM TaMOXEHHbIX Mpoueayp (B pefdakuuun MpoTokona ot

26 ntoHA 1999 r.). leHepanbHoe NpunoXxeHue, n. 1.3.

1 B CornalleHnn He Jaetcs onpegeneHne NoHATUA «OUUCTKay, TOFAA Kak 3TO pasbacHeHne ecTb B [eHepanbHOM npumo-
XeHum K Knotckoi koHseHuuu (E5./F9). CornacHo emy TEpMUH «OUMCTKa» O3HAYaeT COBEpPLUEHNE TAMOXEHHbIX GopMarb-
HoCTel, HeOBXOLMMbIX AN BBEAEHWSA TOBAPOB BO BHYTPEHHee noTpebeHune, Ana UX SKCNopTa Uin ANs NoMeLweHns nog

VIHYI0 TaMOXXEHHYI0 MpoLieaypy.
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- O IPUMEHUMOCTH TpeGOBAaHMII O IIOTHOM
VIV 9aCTUYHOM OCBOOOX/JEHMY OT YIUIATBI TaMoO-
’KEeHHBIX HOLINH;

- O IIpuMeHeHMN TpeOOBaHMUIT B OTHOLICHNN
KBOT, B TOM YJC/Ie TapM(HBIX KBOT; I

- 10 0OBIM JIONIOMHUTENbHBIM BOIIPOCAM,
IO KOTOPBIM WIEH CYMTAaeT BO3MOXKHBIM IPUHATD
IpefiBAPUTEILHOE PelleHe.

CrenyeT OTMETUTD, 4TO B [eHepanbHOM HpuIO-
keHVM K KMOTCKOJ KOHBEHLIMM YTOYHAETCSH, YTO
eC/M TaMOXKEHHasA CIyX0a perucTpupyeT IpefBa-
PUTENbHYIO WM HENOJHYIO JIeK/Iapalfio Ha TOBa-
pBI, TO IpYMeHsAeMOoe K 3THM TOBapaM TapudgHoe
perynmmpoBaHye He JODKHO OT/INYATBCA OT TOTO,
KOTOpO€ IPUMEHSIOCH Obl, ey 6bl ¢ caMoro Ha-
yasia 6blyIa IIofaHa MO/THAS Y Ha/IeXal M 06pasoM
3allO/IHeHHasA JeKIapauys Ha ToBapbl. IIpu artom,
II0 MHEHUIO aBTOPa, B 3TOM JOKyMeHTe 6oree Tof-
POOHO TIPOMVCAaHBI MePbI, BEAYIye K YIPOIIEHIIO
TaMO)XEHHBIX IIporeayp. Tak, B HOATBEPKeHMe Jie-
K/Iapaluy Ha TOBapbl TAMOXKEHHas CIy>K0a TpebyeT
TOJIbKO T€ JJOKYMEHTBI, KOTOpble HeOOXORMMBI A
OCYIIeCTB/IEHVs KOHTPOJIA 3a OIlepaliyeit u obecre-
YeHUs COOMIOfieHNsI BCceX TpeOOBaHMII 1O IIpuMe-
HEHUI0 TAMOXXEHHOTO 3aKOHOJATeNbCTBA. B Tex ke
CIydasx, KOIZia OIpefie/ieHHble IMOATBEepK/alolIe
JIOKYMEHTBI He MOTYT OBITb IIPeJCTABICHbl BMeCTe
C ieK/Iapalnyeit Ha TOBApbl 10 IPUYMHAM, IPY3HAH-
HBIM TaMO)XEHHOI1 C/Ty)0011 060CHOBaHHBIMY, OHA
paspeluaeT IpeCcTaBUTh 3TV JOKYMEHTHI B TeUeHME
YCTaHOBJIEHHOTO TIepUOJia BPEMEHIL.

B Cornanrennn ycTaHOB/IEHO IIPaBUIIO, YTO KaX-
noit wien BTO/WTO pomxeH crpeMutbes my6mu-
KOBATb JIIOOBIE CBEfIeHNA 110 IPeiBAPUTEILHBIM pe-
IIEHNAM, KOTOPBIE, II0 €r0 MHEHUIO, IIPEJiCTABIIAI0T
3HAQUNMTENbHBI MHTEPeC /I APYIUX 3aUHTEpPeco-
BaHHBIX CTOPOH, IPMHNMAsA BO BHUMaHUe He06Xo-
IVIMOCTD 3aIUTBI KOHQUIEHIINATbHOI KOMMepye-
ckoit nHdopmarn.

B Cornamennn npepycMOTpeHa BO3MOXKHOCTD
BBeJIeHNA Mep II0 YCUJICHUIO KOHTPOJIA ¥ IPOBEPOK
Ha IPaHMIle B OTHOIIEHNY PO YKTOB IIUTAHVA, Ha-
INUTKOB U KOPMOB, B II€/IAX 3aIVITBI )KU3HU U 3[0-
POBbsI YenoBeKa, )KMBOTHBIX, pactennit (ct. 5). Ho
CTPOTO pernaMeHTMPOBAHbI NOPANOK TaKOTO KOH-
TPOJIA ¥ 0053aHHOCTD IIPEKPATUTD ero, ec/iu 06CTo-
ATENbCTBA, IOCTYXXMBIINME OCHOBaHWEM JUIA IIPU-
HATYA 3TUX Mep, OOJIbIle He CYIeCTBYIOT MU eC/IN
B M3MEHUBIINXCS YCTIOBYAX CUTYALVS MOXKET OBbITh

yperyMpoBaHa CI0COOOM, KOTOPbIi B MeHbIIel
CTeIeH! OrPaHNYMBAET TOPTOBIIIO.

Crarpss 6 CornmameHus oIpefenseT MOPALOK
B3VIMaHMA IUIaTeXeil M cOOpPOB IpM MMIIOPTE 1
3KCIIOpPTe, CBA3AHHBIE C MMIIOPTOM U 3KCIOPTOM
mrpadHblie cankiyn®. IIpu3HanHOE IPaBUIo B 00-
IeMIPOBOIT IIPAKTHKe: MHPOPMALA O TJIATeXaX 1
cbopax o/pKkHa 6bITh omy6ukoBaHa. OHa JODKHA
BKJIIOYATD IUIATEXM U COOPBI, KOTOpbIe OYAyT B3NU-
MaTbCsl, 000CHOBaHMe TAaKUX IUIaTeXell 1 cOOpoB,
KOMIIETEHTHBIII OpraH, a TakKe BpeMsA U CHOco0
ocymecTBieHna miarexa. [anee, B CormamreHun
COfiepXKaTcA PeKOMEHZIaLMM CTPaHaM II0 BO3MOXK-
HOCTM NePUOANYECKN IIepeCMaTpPUBATh CBOM I/IaTe-
I U COOPBI C LIe/IbI0 CHVDKEHVSI YPOBHA CTAaBOK.

B Cornamenny ycTaHOB/IEHBI 0COObIe IIpaBU-
Jla B3UMAHNA IUIaTeXell ¥ cO0pOB 3a TaMO>KEHHOE
odopmiIeHNe, IPUMeHAeMbIe TIPU VIMIIOPTe U 9KC-
nopre. [Tnarexxn u cO6opsl 3a TaMoXkeHHOe 0pOpM-
JIeHMe:

— IOJDKHBI OBITH OTPaHMYEHBI B 00'beMe IpuMep-
HOJl CTOMMOCTBIO YC/TYT, OKa3aHHBIX IIPU KOHKpeT-
HOJI IMITIOPTHOV M/IY SKCIIOPTHOV OIlepalyy WIN B
CBA3MU C Hell; U

— Heo06:A3aTe/IbHO JJO/DKHBI ObITh CBSA3AHBI C KOH-
KPETHOJ MMIIOPTHONM VIV 3KCIOPTHOMN omnepanyein
Y YCTIOBYIM, YTO OHYM B3MMAIOTCA 32 YCIYTH, KOTO-
pble TeCHO CBsA3aHbI C TAMOXKEHHBIM 0(OpM/IEHNEM
TOBapOB.

TenepanbHoe mpunoxxenne k Korckoit KoHBeH-
MM B KaueCTBe 00513aTe/IbHON HOPMBI B I1. 9.7 ycTa-
HaB/IMBAaeT IOJIOXKEHNe, YTO B CIy4ae HEBO3MOXK-
HOCTY 0eCIUTaTHOTO IpefoCcTaBIeH s MHPOpMALN
TaMOXKEHHOI CTy>k00it 06011 cOOp OorpaHMYMBa-
eTcsA NPUOMU3NUTENbHOM CTOMMOCTBIO OKa3aHHBIX
YCIIYT.

3a HapylIeHMe TAMO>)KEHHOTO 3aKOHOATe/NbCTBA
B CornameHun INpegycMaTpUBAKTCA IITpadHbIe
CaHKIVM, YCTaHAaB/IMBaeMble HAI[VIOHAJbHbIM 3a-
koHOM. IIpy sTOM nuIy, Ha KOTOpOE Ha/IaralTCsA
mTpadHble CAaHKIMY, JO/DKHO OBITH IpefocTaBIe-
HO IIICbMEHHOe 00'bsACHEHMe O XapaKTepe Hapylie-
HMA U TIPUMEHVIMOM 3aKOHE, IHOM HOPMAaTHBHOM
IPaBOBOM aKTe W/IM IIPOLiefiype, Ha OCHOBAHUM KO-
TOPBIX OB OIIpefie/ieHbl pa3Mep 1 popMa mrpad-
HBIX CAHKITUIA.

besycnoBHO, HOBe10I HaHHOI 3TOM cTaTby Co-
IVTALIeHNS AB/IAETCS MOJIOXKEHE O TOM, YTO B CITy4ae,
ecu Lo JOOPOBOIBHO PAacKpbIBAeT TaMO>KEHHO-

2 TMonoxeHus n. 1 ct. 6 CornaweHmns 06 ynpoLleHyy npoLeayp TOProBan pacnpoCcTpaHAOTCA Ha BCe niaTtexu 1 cbopbl, 3a
VCKITIOYEHNEM UMMNOPTHBIX Y SKCMOPTHbBIX MOLWWIMH W HaNoros, NnpeaycmMoTpeHHbiX cT. Il TATT-1994, B3umaemblie uneHamu B

CBA3M C UMMOPTOM W SKCMOPTOM TOBAPOB.
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My opraHy wieHa CorTalieHus 06CTOATe/bCTBA Ha-
PYLIEHUS TaMOXXEHHOTO 3aKOHOJATelbCTBA, MHOTO
HOPMAaTMBHOTO IIPAaBOBOTO aKTa MV IPOLELyPHOTO
TpebOBaHMs 10 OOHApPY)KeHMs HApYLIEHMS TaMo-
KEHHBIM OPTaHOM, TO y4acTHUK Corallenys cmpe-
MUMCS HACKOZIbKO 3110 B03MOKHO PACCMOTPETb STOT
(bakT B KayecTBe IIOTEHIMAIBHOIO CMATYAOLIEro
¢daxropa 1mpy Hano)KeHUM MTPadHbIX CAHKLNMI Ha
3TO JINILIO.

OpHa u3 caMbIx 06beMHBIX crarell B Corale-
HIU — CefibMasd, ! 3TO 0OBACHIMO, TOCKO/IbKY OHa
HOCBAIIEHA OCHOBOIIO/ATAIONIEMY BOIIPOCY, MHTe-
pecyoneMy U OM3HeC, M TaMO)KEHHbIE OpTaHbl, —
TaMO)XEHHOMY O(QOPMJ/IEHNIO 1 BBIIYCKY TOBApOB.
Cratba TmpegycMaTpyBaeT IOAAYy TaMOXXEHHbIX
JieK/Iapalyil 10 TPUOBITUA TOBAPOB B Lie/AX YCKO-
PEHNA BBIITYCKAa TOBAPOB 110 X IPUOBITUM, A TAKXKeE
BO3MOXXHOCTD IIPeBAapUTEIbHOI MOfAuM JOKYMEH-
TOB B 9/IeKTPOHHOM Bujie. [Ipy sToM moompsercs
IpefOCTaB/IeHIIe BO3MO>KHOCTY 3/IEKTPOHHOI OIIa-
ThI MOLJIVH, HAJIOTOB, COOPOB 1 IUIATEXKEl, B3VIMa-
eMbIX TAMOXXEHHBIMI OpraHaMI KaK [Py MMIIOpTe,
TaK U Y IKCIIOPTeE.

B CreumanbHoM npunoxkenun A k Kuorckoir
kouBeHuuy (1. E3./F2) paccmarpuBaroTcs Tamo-
KeHHbIe (OPMaIbHOCTM, IIPEIIECTBYIOLIE TTOfjaue
fieKIapanyy Ha Topapbl. OHYM BKIIIOYAIOT BCe OIlepa-
MY, TOfIeXAlllyie COBEPIICHMI0 3aMHTEePecOBaH-
HBIM JIML[OM ¥ TaMOXKEHHOI CIYy’>K00il ¢ MOMeHTa
HIpMOBITUA TOBAPOB HA TAMOXKECHHYIO TEPPUTOPIIO
710 TIOMeIleHVA TOBAPOB IIOJ TAMO>KEHHYIO IIpOlie-
IYPY, ¥ JO/DKHBI IIPUMEHATbCA OAMHAKOBO, Hesa-
BJICMMO OT CTPaHbBI IIPOVCXOX/CHNSA TOBAPOB VIV
CTpPaHBI, 13 KOTOPOII OHM IPUOBIIIL

[lns obnmeryeHus: TOproam u OBICTPOTrO Iiepe-
MeleHys ToBapoB ColIvalleHne NmpegycMaTpyuBaeT
BBIITYCK TOBAPOB JI0 IIPUHATIA OKOHYATEIbHOTO pe-
IIeHMA IO TAMO>KEHHBIM IOLIMHAM, IIATeKaM, Ha-
noraM 1 cbopam, ecu Takoe pelleHye He IPUHATO
710 IPUOBITHA, @ TAKXKe IIPY YCIOBUM, YTO BCe IPO-
4yie TpeOOBaHMs 3aKOHOATEIbCTBA ObLIN COOTIOfe-
Hbl. Ho pu sToM Mo>keT moTpe6oBaThcs rapaHTyiA
B popMe MOPYUUTENbCTBA, 3aJI0Ta VTN PYTOro CO-
OTBETCTBYIOLIETO MEXaHM3Ma, IPefyCMOTPEHHOTO
HaIlMIOHA/IbHBIM 3aKOHOJIaTe/IbCTBOM J MIHBIMM HOP-
MaTHBHBIMY IIPAaBOBBIMY aKTaMI.

B c1. 7 Cornamienus ykasbiBaeTcs IIpaBIIo, KO-
TOpOe KOYyeT 3 OZHOTO JJOKYMEHTA, KaCaIolero-
C TaMOXXEHHBIX IIPaBOOTHOLUEHWII, B JPYroO, U3
OJJHOTO TaMO>KEHHOTO KOZIEKCa B JIPYTOil — «HUYTO
B HACTOAIINX IOJIOXXEHNAX He 3aTparubaeT IPaBo

UneHa IIpOBepATH, 3aflepXKNBaTh, APeCTOBBIBATD,
KOH(MCKOBATb WM PACHOPSKATbCA TOBAPAMU JIIO-
ObIM 00pa3oM, He IPOTUBOPEYALINM IIpaBaM 1 0051-
sarenbcTBaM YneHa BTO»?.

OtpenbHblil yHKT 4 cT. 7 CornauieHus nocss-
1IeH TPeOOBaHMAM IO CUCTEeMe YIIPaBIeHNA PYUCKa-
MM JJIA LIeJIeil TAMOXKEHHOTO KOHTPOJIA, KOTopas He
JIO/DKHA CO3[aBaTh /I MEXAYHAPOIHON TOPTOBIIN
HEOOOCHOBAHHOI NVCKPYMMHALMM WIM CKPBITBIX
orpanmuennii. Kaxppit unen CornameHus [oiu-
)KEH COCPeOTOYNTb TaMO>KEHHBIII KOHTPOIb ¥ B
TOJ CTEIeHU, B KOTOPOM 3TO BO3MOXKHO, [Ipyrue
COOTBETCTBYIOIIVE BU/BI KOHTPOJIA Ha TPaHMIie B
OTHOIIECHUY TPY30B C BBICOKON CTENEHbIO PYCKA 1
YCKOPATD BBIIYCK I'PY30B C HU3KOI CTENEHbIO pU-
cka. [lomycTMO TakXe BBIOMpPATb B CIyYailHOM
HOpsAAKe MApTUU 1A IIPOXOXKAEHNA TaMOXXEHHOTO
KOHTPO/IA KaK YacTV CBOEN CUCTeMbl yIPaB/IeHNA
pUCKaMIL.

Kaxpoe rocymapcTBo [JOJDKHO —OCHOBBIBAaTb
yIpaB/ieHNe PUCKaMlM Ha OLieHKe pUCKa IO COOT-
BETCTBYIOIVM KpurtepusM orbopa. Takme xpure-
puy 0T60pa MOIYT BKIIOYATh KOJ TapMOHM3VPO-
BaHHOII CHCTEMBI, XapaKTep 1 OIMCaHMe TOBApPOB,
CTpaHy IPOUCXOXJEHNA, CTPaHy OTIPY3KM, CTOU-
MOCTb TOBapoOB, MH(OPMALNIO O COOMIOfEHNN -
I[aMy, OCYLIECTB/IAIMMI TOPTOBIIO, TPeOOBaHMI
3aKOHOJATeIbCTBA, A TAKXKEe BUJ TPAHCIOPTHOTO
cpefcTBa.

C Lenpl0 YCKOpeHMA BBINYCKA TOBAPOB IIpei-
JlaraeTcsl OCYIIeCTBIATh IIPOBEPKY (TaK Ha3bl-
BaeMblil ayfuT) IOC/e TOrO, Kak TOBapsl OYAyT
BBINYIIEHbl, a WHQPOPMALMIO NCIONb30BaTh B
fATIbHEMIINX aAMVHUCTPATUBHBIX WM CYHeOHBIX
pasbuparenbCTBax.

Knorckas KOHBEHIMA IpefycMaTpyBaeT CTaH-
IAPTHI IIPY OCYLIECTB/ICHNN TAMO>KEHHOTO KOHTPO-
na (1. 6.3-6.6 [enepanbHoro npunoxxenus). Tamo-
)KeHHas CIyX0a JJOIDKHA MCIIONIb30BaTh CHUCTEMY
yIpaB/leHNsA PUCKaMM; IPYMEHATb aHA/IN3 PUCKOB
JULA OTIpefie/ieHNs JINL] ¥ TOBAPOB, BKIIOYAsA TPAHC-
HOPTHBIE CPELiCTBA, KOTOPbIE JO/DKHBI OBITH IIPO-
BEPEHBI, 1 CTENEeH) TaKoil IPOBEPKY; MPYHIMATD
CTpPATETHIO OLIEHKM CTETIeHN COOMIfieHNA 3aKOHOIa-
TeIbCTBA B LEJIAX MO P>KKY CHCTEMbI YIPaB/IeHNA
puckamu. IloMmmo 3TOro cucreMa TaMOXEHHOTO
KOHTPO/IA JJO/DKHA BK/IIOYATh B ceOs KOHTPO/Ib Ha
OCHOBE METOJIOB ay/IUTa.

Ynenam CornaiieHys peKOMEeHAYeTCs IepUOfy-
4eCKM M3MepATb ¥ MyOIMKOBAaTh CpefHee JIA HUX
BpeMs BBINTYCKAa TOBApa C UCIIOTb30BaHMEM TAKUX

2 CornalueHure 06 ynpoLieHnm npoLeayp Toproenu ot 7 Hosabps 2014 r. Ctatbs 7, n. 3.6.
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MeXaHU3MOB, Kak VlccnenoBaHnue cpenHero BpeMe-
HI BbIITycKa ToBapoB BTO/WTO*.

B Cornamenun B KadecTBe JIOIOTHUTETbHBIX
Mep IO VIPOILIeHNIO IpOlefiyp TOProBIN, CBA3aH-
HBIX C MMIIOPTHBIMIY, SKCIIOPTHBIMU MM TPaH3UT-
HBIMU (POPMAIBHOCTSAMY, TIPeJJIaraeTcsi HpYMeHATh
IPUBMJIETUY [/ YIIOTHOMOYEHHBIX OIepaToOpOB,
T.e. KOMIIAHMUIA, MMEIOIUX ATUTEebHYIO, «<XOPOLIYIO»
UICTOPUIO COOJTIOfIeHNsI TAMOYKEHHBIX 1M MHBIX CBS-
3aHHBIX C IlepeMellleHNieM TOBApOB 3aKOHOB I JPy-
TMX HOPMaTUBHBIX IPaBOBBIX aKTOB.

YIIO/THOMOYEHHBIM OIlepaTopaM JJO/DKHBI OBITh
IpefiloCcTaB/leHbl KaK MUHMMYM TpM TaK HasbIBae-
Mble JIbTOTHI U3 YCTaHOB/IeHHBIX B CoInalleHunu, B
YaCTHOCTMU:

— YIIPOLIEHHBIX TPeOOBaHMII K JOKYMEHTAL N U
IaHHBIM;

— COKpAIL[eHHOJ TepUOANYHOCTY (U3NIECKUX
IOCMOTPOB 1 IIPOBEPOK;

— OBICTPOrO BpeMeHM BBIITYCKa TOBAPOB;

— OTCPOYK 10 OI/IaTe MOIIINH, HaJIOTOB, II/IaTe-
et 1 cOOpOB;

- HpUMEHeHMs KOMIUIEKCHBIX TapaHTUIl WK
CHVDKEHHDBIX TapaHTUI;

— €[MHOJ TaMO>XEHHON JeK/Iapalun Ha BCE UM-
MOPTHBIE MY SKCIIOPTHBIE OIlepallyy 32 OIlpefie/ieH-
HBIII TIEPUOL;

— TaMOYXEHHOIl OYMCTKM TOBApOB Ha TEPPUTO-
pyUM YIOTHOMOYEHHOTO ollepaTopa MM B PyTOM
MecTe, yCTaHOB/IEHHOM TaMOYXEHHBIM OPTaHOM.

AHajornyHble IPUBUJIETUY OIIPefieNIeHbl I TaK
Ha3bIBaeMbIX YIIOTHOMOYEHHBIX /ul 1 B Knorckoit
koHBeHIMM (1. 3.32 [eHepa/sbHOTO IPUIOXKEHVIS).
Peunb npeT o BbIITyCKe TOBapOB 11O NPeJOCTABIEHUN
MMHMMaJIbHOY MH(OpManmy, HeoOXOmuMoI s
UJeHTUUKALNY TOBAPOB M JOCTATOYHON /s IO-
C/Ie[lYIOIETO 3aII0/IHeHMA OKOHYATeIbHOM fIeK/Iapa-
L[V Ha TOBapBbL

Odopmrenne BbiITycKa CKOPOIIOPTALMXCS TOBA-
poB, B cooTBeTcTBUY ¢ CoIalienneM, OCyIlecTBIA-
eTcs B IIPUOPUTETHOM TIOPAJKe U B MaKCUMaIbHO
KOPOTKMeE CPOKI, @ TAKXKe B MCK/IIOYNTETbHBIX 00-
CTOSITENIBCTBAX, €C/IM 9TO BO3MOXKHO, B Hepaboune
Yachl TAMOXXEHHBIX U JPYIUMX COOTBETCTBYIOIUX
opraHoB. [Ipu aroM ckopomoOpTAIMMUCA CYUTA-
I0TCSL  TOBAaphl, KOTOpbIe IOfiBEpPXKEHbI OBICTPOIT
HopYe B CWIY ¥IX IPUPOJHBIX 0COOEHHOCTEN, a TaK-
e IpU OTCYTCTBUU COOTBETCTBYIOUIMX YC/IOBMUI
XpaHeHMUsL.

Knorckas KoHBeHIMA™ Takke IOATBEpPXK/aeT:
3TOT IPMHIVIL, TIPY IIAHNPOBAHNY IIPOBEPOK MPH-
OpUTET OTZAeTCsA IPOBepKe >KMBBIX KMBOTHBIX 1
CKOPOIIOPTALINXCS TOBAPOB, a TAKXKe APYIUX TOBA-
POB, HEOOXOAMMOCTb CPOYHOI IPOBEPKM KOTOPBIX
HPU3HAETCS TAMOXKEHHOI CITY>KO 0.

Crarpsa 8 Cornamenns peryampyer IpaBuia co-
TPYAHUYECTBA NIOTPAHNYHBIX OPTAHOB B IIENIAX CO-
mevicTBusA Toprosie. IIo cMbIcy cTaTbyt MMEIOTCA B
BUJYy He IOTPaHNYHMKI, @ OPTAHBI U YIPEXKIEHN,
OTBeYalollie 33 KOHTPOJIb U IPOLeAyPhl Ha TPaHN-
Iie, Kacamollyecss BBO3a, BbIBO3a 1 TPAH3UTA TOBA-
POB, B YaCTHOCTY TAMOXXEHHbIE OPTaHbl, PUTOCAHNU-
TapHbIE VI BeTePMHAPHbIE CTY>KOBI U VIHbIE OPraHBL.

Takoe coTpygHMYECTBO M KOOPAMHALVA MOTYT
BKJII0YATD B cebs1 corlacoBaHme pabodnx JHelt 1 qa-
COB; IpoleRyp U GpopMaTbHOCTEN; CTPOUTETBCTBO
M COBMECTHOE JCIIONb30BaHMe OOLMX OOBEKTOB;
COBMECTHBI}I KOHTPOJIb; CO3JIaHMe YHMBEpPCATbHO-
r0 KOHTPO/NbHO-IIPOITYCKHOTO IIYHKTa Ha TpaHMIle
[Aniszewski 2013:22; McLinden, Fanta, Widdowson
2013:381; Kieck 2014:4].

Knorckas KOHBEHLIUA perynmpyeT BOIPOCHI CO-
TPyJHUYECTBA U KoopAuHanyuu. B yactocTy, 1. 3.3
n 3.4 TeHepa/ZbHOTO NPUIOXKEHUs YCTaHABIMBAKOT
CTaHJApT, KOIZ]A TaMO)XEHHbIe OpraHbl, PacIOsIO-
JKEeHHbIe B 00IleM IyHKTe IIPOIlyCKa Ha TPaHMUIIE,
COITIACYIOT 4Yachl PabOThl ¥ KOMIIETEHIMIO 3THUX
OpraHoB. B o0uMX MyHKTaX IPOITyCKa Ha TPaHuILie
3a/[HTePeCOBaHHbIE TaMOYKEHHbIE a[MUHMICTpPALVIN
OCYIIIECTB/IAIOT COBMECTHBII KOHTPOJIb BO BCEX CITY-
Yasx, KOIZla 3TO BO3MOXKHO.

Crarbsa 9 Coranienns paspelaer rocyapcTBy-
4jIeHy IiepeMellieHle TOBApOB, IpelHa3HaYeHHBIX
U VIMIIOPTa, B IpefieflaX CBOeil TeppUTOpPUN IO
TaMO>KEHHBIM KOHTPOJIEM OT TaMO)KEHHOTO ITyHKTa
Bbe3fla [0 APYroro TaMOXKEHHOTO ITyHKTA Ha €ro
TePPUTOPUN, Ifie TOBAPBI OYAYT OUMIEHBI 11 BBIITY-
I[eHBI.

®opmanbHOCTH, CBSA3aHHBIE C MMIIOPTOM, 9KC-
IIOPTOM U TPaH3UTOM, U TPeOOBAHMA K JJOKYMEHTa-
1y ycraHosseHs! B cT. 10 Cornmantenusa. OcHOBHbIE
TpeboBanusa K wieHam CornauieHns, 4ToObl OHM
nepecMaTpyuBany GOPManTbHOCTY 1M TpeOOBaHMA K
JIOKYMEHTALMM C LIelbI0 MUHMMU3ALVM 06beMOB
U CTOXXHOCTU MMIIOPTHBIX, 3KCIIOPTHBIX M TpaH-
3UTHBIX (POPMATBHOCTE, @ TAK)XKe COKpAlLleHV 1
yIpolleHus Tpe6oBaHMiI K TOKYMEHTALNN IO VM-
HOPTY, 3KCIIOPTY U TPAaH3NUTY. B pesynmbrare Takux

22 Cdhepa 1 MeTO[ONOrNA OLIEHKN CPeAHEr0 BPEMEHH BbiMyCKa TOBapa ONpeAensioTcs B COOTBETCTBUM C NOTPEOHOCTAMM 1

BO3MOXHOCTAMU rocyfapcTea.

3 Me)K;:lyHapo,qHaﬂ KOHBeHUMA 06 yNnpoweHnn N rapMmoHn3aunin TaMOXeHHbIX npouenyp (B penakymn npOTOKOJ’Ia oT

26 ntoHA 1999 r.). leHepanbHoe NpunoXeHue, n. 3.34.
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JIeVICTBUII TO/DKHBI OBITH YCKOPEHBI BBINYCK U Ta-
MOYKEHHas OYVICTKA TOBAPOB, 0COOEHHO CKOPOIOp-
TAMUXCA. COOTBETCTBEHHO, YMEHBIIATCA BpeMs
M 3aTpPaThl /ML U OIEPaTOPOB, OCYIECTB/IAIOLINX
Toproso. [ToMrMo 3TOro, anbTepHATUBHbIE MepbI
OyayT pasyMHO HOCTYIIHBI /I BBIIOJIHEHMA 3afiad
TOCYHapCTBEHHOI IIONMUTUKN VI HOCTVDKEHMA CO-
OTBETCTBYIOIUX Lie/Iel.

Ynenam CornameHus peKOMEHAYeTCA IpuMe-
HATb COOTBETCTBYIOIIVIE MEX/YHAPOJHbIE CTaHAAp-
ThI VIV UX OT/e/IbHBIE IIOJIOXKEHN B KauyeCTBe OCHO-
BBI /I IMIIOPTHBIX, SKCIIOPTHBIX W/ TPAH3UTHBIX
(bopManbHOCTeI U IpOLeAyp, MPUHIMATD y4acTyie
10 BO3MOXXHOCTY B HOATOTOBKE ¥ II€PUOAIYECKOM
HepecMOTPe COOTBETCTBYIOMINX HOKYMEHTOB MEX-
JlyHapOJ{HBIX OpraHU3aLIVIL.

KoHeuHo ke, pazpabaTbiBas HOBOE COITALICHIE,
rocypapcrsa — wienbl BTO/WTO He mornu 060it-
TU TEMY «eIMHOTO OKHA», MO3BOJIAIOIIETO JIUIAM,
OCYILIECTB/IAOLIMM TOPTOBIII0, IPESOCTAB/IATD y4a-
CTBYIOIVIM B Heil OpraHaM JJOKYMEHTALIUIO VTN Tpe-
OyeMble JaHHBIE /1A BBO3a, BHIBO3a MM TPAH3NUTA
TOBApOB Yepe3 eANHBII IIyHKT npomycka. KoHTporb
3a BBINO/IHEHVEM JaHHOTO IIONI0KEHV, B COOTBET-
crBun ¢ Coramennem, Bo3noxked Ha Komurer?.

Knorckas KonBenuus HanpsiMyio 06 9ToM He ro-
BOPUT, HO TeM He MeHee COBpPeMEHHOe Pa3BUTIE Ta-
MOYXEHHOTO 3aKOHOJIATe/lbCTBA HAIIPAB/ICHO MMEH-
HO Ha JCIIONIb30BaHNUe «efIHOro okHa» [CocTosiHMe
pasButus... 2017].

JIOBO/IbHO CIIOPHBIM, II0 MHEHMIO aBTOpA, SB-
nsgercs 1. 6 cT. 10 Cornanenns, KOTOPbII KacaeTcs
IeATeNIbHOCTY TaMOXKEHHBIX OpokepoB (mocpep-
HMKOB). B aTOM JloroBOpe OTMedYaeTcs, 4To Te ero
4JIeHBI, KOTOPble B HACTOsALIee BPeMsA COXPAHAIT
CIIeIMa/IbHbIl MHCTUTYT TaMO>KEHHBIX OpOKepoB
(mocpemHMKOB), ¢ AaTel BCTymieHus B cuny Co-
IJIAleHNs] He JO/DKHBI BBOAUTH TpeGoBaHUA 00
00513aTe/IbHOM JICIIONIb30BAHNM TaMOXKEHHBIX Opo-
KepoB (MOCpefHMKOB). VIcxoms U3 3TOro IyHKTa
HPEAIIONaraeTcs, YTO CTPAHbI OTKAKYTCA OT JjaH-
Horo nHcTUTyTa? Kro e Torma OyayT saHMMaTbCs
odopmIeHNeM TaMO>KEHHBIX JOKYMeHTOB? Bompoc
OCTaeTCHA OTKPBITHIM.

Corallenne He 3alpellaeT ero WwieHaMm Aud-
(depeHIMpPOBATb CBOM MPOLIEAYPbI M TPeOOBaHMSA K
JIOKYMEHTAIMV Ha OCHOBaHWUM TIPUPOJBI U BUJA TO-
BapOB WM CPEJCTBA MX TPAHCIOPTUPOBKY; Ha OC-
HOBAHMY CHUCTEMbI YIPAB/IeHNA PUCKaMI; Ay 00e-
CIIeYeHsA OJTHOTO V/IM YaCTUYHOTO OCBOOOXKIeH A

OT VIMIIOPTHBIX IOLUIVH VI HAaJOTOB; IPYMEHATD
97IeKTPOHHYIO MOfjady Miu 06paboTKy ZOKYMEHTOB
¥ pa3fieNATb CBOU IIPOLENYPhl ¥ TpeOOBaHMA K [10-
KyMeHTalmu B cootBercTBuy ¢ CornaleHneM Io
IPVMMEHEHVIO CAHUTAPHBIX ¥ PMTOCAaHUTAPHBIX Mep.

OtpenpHo B CornameHnu peryampyercss Hops-
JIOK BbIBO3a 3a0paKOBaHHBIX IIApTUii TOBapoB. Tak,
€C/IV TOBAPBI, IIPefICTaB/ICHHbIE J/I BBO3a, OTK/IOH-
I0TCSl KOMIIETEHTHBIM OpraHoM wieHa CornameHs
IO IPUYMHE VX HECOOTBETCTBVA YCTAaHOB/IEHHBIM
CaHUTAPHBIM MU (PUTOCAaHUTAPHBIM TpeOOBaHM-
AM MO0 MepaM TEeXHMYECKOTO pPerylInpoBaHMNA,
TOCYapCTBO-YIEH IO/DKHO B COOTBETCTBUY CO CBO-
VIMV 3aKOHAMU J MTHBIMJ HOPMATVBHbIMM [IPaBOBBI-
MM aKTaMy HO3BOJIUTb UMIIOPTEPY MepeHaNpaBUTh
WIM BEpPHYTb 3a0paKkOBaHHbIE TOBAPBI SKCIOPTEPY
Wy Mo00My APYyroMy JIuLy, 0003HA4eHHOMY 9KC-
HOPTEPOM.

Crarby, IPAMO IpefycMaTpyUBAIOLIe MOPAOK
BBIBO3a 3a0paKOBaHHBIX TOBApOB, B K1OTCKOIT KOH-
BEHIINY HE COfIePIKUTCA.

Hanee, B 11. 9 ct. 10 Coramenust peus uaeT pak-
TUYECKM O TAMOXXEHHBIX IIPOLEflypaX — O BpeMeH-
HOM BBO3€ TOBapoB 11 00paboTKe Ha (BHE) TAMOXKEH-
HoIT Tepputopun®. B K1otckoit KOHBEHIINU 3TOMY
BOIpoCy nocpAmeHo CrennanbHoe npunoxerne E
HOApPOOHO paccMaTpMBaoliiee Bce BOIPOCH Iepepa-
0OTKM TOBApOB, TOTAA KaK BPEMEHHBIN BBO3 pery-
JIPYeTCA OTAebHBIM IpuiokeHneM A [BopoHijoa
2015:93-106].

YcranoBneHa 06sA3aHHOCTD wieHa CoraieHns
IPEOCTAB/IATh BO3MOXKHOCTb, B COOTBETCTBUM C
HaIlYOHA/IbHBIM 3aKOHOJIaTe/IbCTBOM J MIHBIMM HOP-
MAaTMBHBIMU IIPABOBBIMY aKTaMM, BBO3UTb TOBApPbI
Ha CBOK TaMO)XXEHHYI0 TEPPUTOPUI0 C YCIOBHBIM
0CBOOOXKZIeH)MEM, MOJTHOCTBIO WM YaCTUYHO, OT
YIUIaThl MMIIOPTHBIX HOLUIMH ¥ HA/IOTOB, €C/IM Ta-
KIIe TOBapbl BBO3ATCSA HA TAMOXKEHHYIO TePPUTOPIIO
JUL OCOOBIX Lieieil, IpefHa3HAYeHBbI /IS PEeSKCIIOp-
Ta B TeUEHIIE ONPEeJIe/IeHHOTO IIepIOfia BpeMEeH I He
HOJBEPraluch HUKAKMM U3MEHEHMAM, 33 VICK/TIoUe-
HJEM eCTEeCTBEHHOIO M3HOCA ¥ YOBUIM BC/IECTBIE
VIX MICTIOJTb30BaHNA.

B Knotckoit kouBeHuny, B CrenyaabHoM Ipu-
no>xxeHnu F, copepxnTcs aHalIOrMYHOe MONIOXKEHNe,
OffHAKO YTOYHAETCH, YTO MMIIOPTHbIE IOLIINHBI
Yl HaJIOTM MOTYT B3UMATbCS C JIOOBIX IPOAYKTOB,
BKJII0YAs OTXOJbI, 00pasyrolyecs py nepepadboTke
VIV IIPOM3BOJACTBE TOBAPOB, AOMYIIEHHbIX /A Ie-
pepaboTKy Ha TaMOXEHHOII TePPUTOPUM, KOTOpbIE

24 MonHomouna KomuTteTa no ynpoLyeHvio npoLeayp Toprosiv 6yayT pacCMOTPEHbI aBTOPOM B OTAENbHON CTaTbe.
% B TekcTe KNOTCKOM KOHBEHLMM YNOTPebnsaeTca TepMIUH «nepepaboTKkar.
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He 9KCIIOPTUPOBAHBI WM He IepepaboTaHsbl 10 CO-
CTOSIHVSL YTPaThl KOMMEPYECKOIl LIEHHOCTH.

Yro kacaercss 06paboTKyM Ha (BHE) TaMOXKEHHOI
tepputopun, To CornaiieHne 3akpennseT 00s3aH-
HOCTh €r0 4IEHOB MMeTb TaKyl HOPMY B Halu-
OHAJIbHOM 3aKOHOJIaTEeNbCTBE 1 IIPENOCTABIIATD
BO3MO>XHOCTb PEMMIIOPTa TOBAPOB C IIOTHBIM VIJIN
YaCTMYHBIM OCBOOOXKIEHMEM OT VIMIIOPTHBIX IO-
LIUIMH ¥ Ha/oroB. JlaeTcs u ompeneeHne MOHATHS
«00paboTKa Ha TaMOXXEHHOI TEePPUTOPUM»: 3TO
TaMOXKeHHas IIPOLeAypa, B COOTBETCTBUYU C KOTO-
poil oIpefeieHHble TOBAPbl MOTYT OBITH BBE3€HBI
Ha TaMOXXEHHYIO TePPUTOPMUIO C YCTIOBHBIM OCBO-
00X/IeHMeM, TIOJTHOCTBIO VIV YaCTUYHO, OT YIIAThI
BBO3HBIX [TOLIIMH U HAJIOTOB WJIM B OTHOLIEHUI HUX
HOLIIMHA HOJJIEXUT BO3BPATy HAa OCHOBAHUM TOTO,
YTO TaKye TOBApHI IpefHAa3HAYEHDI [JIs IPOU3BOJ-
CTBa, IepepabOTKY WM BOCCTAaHOBJIEHMS U TOCTIe-
JIYIOIIETO BBIBO3A.

Tepmun «06paboTka BHe TaMO)XEHHOI Teppu-
Topun», B cooTBeTCTBUM C CoINalleHneM, O3Ha-
YaeT TAMOXKEHHYIO HPOLEAYpPY, B COOTBETCTBUM C
KOTOPOJI TOBaphl, HAXOAALMECS B CBOOOZHOM 00-
paleHNM Ha TaMOXKeHHOJT Tepputopunu wieHa Co-
IJIALIeHNs], MOTYT OBITh BPeMEHHO BBIBe3€HbBI /s
IPOU3BOJCTBA, IIepepabOTKM MU BOCCTAHOB/IEHNS
3a pybe>xoM, a 3aTeM OBTOPHO MMIIOPTHPOBAHBL

Ha atom mono)xenus, orHocsumecs: K 06pabot-
Ke TOBAapOB, 3aKAHYMBAKTCA. BepoATHO, INaBHOI
nenpo 4iaeHoB Cormamennusa ObuM 0003HAYEHME
BO3MOXKHOCTH 00pabOTKM TOBApOB U 3aKpeIIeHNe
9TOrO IOJIOXKEHNSA B HALMOHAIbHOM 3aKOHOJATe b~
crBe. Torga kak B KoTcKoit KOHBEHIMM HOAPOOHO
per/laMeHTVPOBaHbl BCeé MOMEHTbI, OTHOCSIIECS K
3TOJ TaMOXKEHHOII TpoLefype.

[IpaBuma cBOOOABI TpaH3UTA, 3aKpeIUICHHbIE
B c1. 11 Cormamenus, o6mensBecTHsl. B mepsyio
odepesib, 3a TPAH3UTHbIE HEPEBO3KM He TODKHBI
B3UMATbCs /TI00ble COOPbI MV IUIATEXU B CBS3K C
TPaH3UTOM, KpoMe COOpOB 3a TPaHCIOPTUPOBKY
Wi Tex cOopoB /bo IIaTexelt, KOTOpble copas-
MepHbI aJMUHUCTPATUBHBIM U3JIePXKKaM, BbI3BaH-
HBIM TPAH3WUTOM, VIV CTOMMOCTY OKa3aHHBIX YC/TYT.
AHajornyHoe IONOXKeHMe 3aKpelieHo U B Kuort-
CKOJ KOHBEHIINI,

Kaxppiit unen CornaiieHns H0/DKeH IpefoCcTaB-
JATH TOBapaM, KOTOpble OyAyT IPOXOAUTH TPaH-
3UTOM 4epe3 TepPUTOPHUIO MI0OOr0 APYroro y4act-
HIKA, PeXIM, He MeHee OIaronpusATHBIIL, YeM TOT,

KOTOPBIiI IIPEOCTAB/IANCA Obl 3TUM TOBapaM, ec/n
OBl OHM TPAHCIIOPTUPOBAINCH OT MECTa IIPOUCXOXK-
lieHNsA 1O MeCTa Ha3HaueHus, 6e3 IepeMeleHNs
4yepe3 TEPPUTOPUI0 TAKOro fpyroro 4ieHa Cora-
mweHns. [Ipn aToMm pomyckaeTcs coxpaHenue ¢op-
Ma/IbHOCTe, TpeOOBaHMIT K JOKYMEHTALN Y Mep
TaMO)XEHHOTO KOHTPOJIS B CBA3Y C TPaH3UTHBIMMU
IepeBO3KaMI B Le/IAX VAEHTUPUKALN TOBAPOB 1
obecriedeHnsl BBINONHEHNs TPaH3UTHBIX TpeOoBa-
HUIL

CnenuanpHoe npunoxenue E k KnoTckoit xoH-
BEHIIMM TaKKe YCTaHABIMBaeT 00A3aHHOCTb TaMO-
JKEHHOJ CITy’>KOBl OpraHa OTOBITHS 110 HPUHATHIO
HeOOXOMMBIX Mep /I TOTO, YTOOBI OpraH HasHa-
YeHVs MOT MASHTU(PUIMPOBATh NMAPTUIO TOBApa U
0OHApY>XUTDb /11000 HEeCAHKIVMOHMPOBAHHOE BMe-
IIATe/IbCTBO.

Cnenyer oT™MeTnTh, yTo B CoOI/NalleHUN He Jja-
I0TCS OIpefie/ieHNs OCHOBHBIX IOHATNI, TOIZIa KaK
B Knotckoit xonBenumyu, B CrenyaabHOM Ipu-
noxxeHun E¥, 4eTKo 3aKpeIieHo, 4TO BbIpaKeHIe
«TAMOXKEHHbIIl TPAH3UT» O3HAYAET TAMOYKEHHYIO
HpOLIeAYPY, B COOTBETCTBMM C KOTOPOIl TOBApbl
TPAHCIOPTUPYIOTCA IOJ TAMOXXEHHBIM KOHTPOJIEM
U3 OJHOTO TaMO>KEHHOTO OpraHa B Jpyroii (moso-
xenne E4./F7). TepmyH «omepanyusi TaMO>KEHHOTO
TPaH3WTa», B CBOIO OYepefib, IIOpa3yMeBaeT TPAHC-
HOPTUPOBKY TOBAPOB IOJ] TAMOXKEHHBIM TPaH3UTOM
U3 OpraHa OTOBITHS B OpraH HasHayeHus (II0IoXKe-
e E5./F6). Bomee crpykrypupoBaHHO ompepe-
JIAIOTCS MOMEHTBI Havyajla ¥ OKOHYaHMA TPAH3NUTA.
B uacTHOCcTM, TaMOXeHHas Ciyx0a paspelra-
€T TPAaHCIOPTHPOBKY TOBAPOB IO TaMO>KEHHBIM
TPAaH3UTOM II0 CBOEJI TEPPUTOPUM: OT OpraHa IIpu-
OBITVA IO OpraHa Bble3[a; OT OpraHa MpUOBITUSA 10
BHYTPEHHETO TAMOXXEHHOT'O OpTraHa; OT BHyTpPeHHe-
rO TaMOXXEHHOTO OpPraHa JI0 OpraHa BbIe3/a; OT Of-
HOTO BHYTPEHHETO TAMOXKEHHOTO OpraHa 1o Pyro-
O BHYTPEHHETO TAMOXKEHHOTO OpraHa.

Mepbl TeXHMYECKOTO PeryIMpoBaHNA 1 IPOIie-
Iypbl TIOATBEPXKAEHNA K TPAaH3UTHBIM TOBapaM He
npuMeHATcA (B moHnManuy CoraneHus 1o Tex-
HIYeCKUM OapbepaM B TOPTOBIIe).

Paspernatorcs npesapuTenbHas Mofada 1 obpa-
00TKa TPAaH3UTHBIX JOKYMEHTOB U JAaHHBIX JIO TIPU-
OBITIS TOBApOB.

Kak TonbKo TpaH3NUTHas NepeBO3Ka HOCTUTHET
TaMO)XEHHOT'0 II0CTa Ha BBIXOJIE C TePPUTOPUN UJIe-
Ha CoIIalleHns, TaKoil MOCT ONePaTHBHO IpeKpa-

% MexayHapofHas KOHBeHUMA 06 ynpoLleHn U rapMoHM3aLmy TaMOXeHHbIX npoueayp (B pedakuuu Mpotokona ot

26 ntoHa 1999 r.). CneunanbHoe npunoxeHue E, n. 3.
27 Tam e, n. E4./F7.
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I[aeT TPAaH3UTHYIO ONEpAlMI0 B CIy4yae BBIIOJIHE-
HIA BCEX TPAH3UTHBIX TPeOOBAHMIL.

Knorckast koHBeHIus 6ojee MOApPOOHO 3aKpe-
IUIAET 3TO HOJIoXKeHue. Tak, B Hal[IOHAJIbHOM 3aKO0-
HOJIaTe/IbCTBE B OTHOIIEHNY 3aBepLICHYIA Ollepalluy
TaMO)XEHHOTO TPaH3MUTA He JO/DKHO IpefyCMaTpu-
BAaTbhCS HUKAKUX MHBIX TPeOOBaHMIL, KpoMe Hpef-
CTaB/ICHVA B OPT'aH Ha3HAYeHNA B Ipefienax Mooro
YCTAaHOBJIEHHOTO CPOKa COOTBETCTBYIOIIEN JeK/Ia-
panuy Ha TOBapbl U TOBAPOB, He IPeTepIeBILINX
HMKaKJX MI3MEHEHWI1, He OBIBIINX B MCIIO/Tb30BaHUM
Yl C HETIOBPEX/IEHHbIMM TaMO>KEHHBIMI TJIOMbamu,
KpPeIeXXHbIMY MIPUCIOCOOTIEHNAMM MU UAEHTU DN -
Kal[IOHHBIMM 3HaKaMy. Kak TO/lbKO TOBapbl mome-
IJAIOTCA 1107, KOHTPO/Ib OPTraHa Ha3HAYeHNs, OH He-
3aMeJINTE/IbHO TIPOBOAUT 3aBeplIEHNEe Olepalui
TaMO)XEHHOTO TPaH3NTa IOC/Ie TOTO, KaK y/J0CTOBe-
PUTCA, YTO BCe YCIOBMA COOMIOEHBIL.

[Ipn 06cTOATENBCTBAX C BHICOKOI CTENIEHDBIO PU-
CKa MM ecM COOMIofieHe TaMOYKEHHBIX 3aKOHOB 11
VHBIX HOPMATUBHBIX IIPAaBOBBIX aKTOB TOCYlapCTBa-
4jleHa He MOXKeT ObITb 00ecIe4eHO IOCPeCTBOM
rapaHTHil, OHO MOXKeT Tpeb6OBaTh VCIIONb30BAHMA
TaMO)XEHHOTO COIPOBOXKJICHMA /A TPAaH3UTHBIX
nepeBo3ok. IIpy aToM mpaBuia, HpMMeHsAeMble B
OTHOILIEHNY TAMOXXEHHOTO COIIPOBOX/CHNA, JJOIDK-
HBI OBITb 00513aTeNbHO OIYO/IMKOBAHBIL.

B Knotckoit KOHBeHIMM IIO 3TOMY BOIPOCY
YCTAHOBJIEHO, YTO TO/BKO B TeX C/Iyd4asAx, KOT/Ja Ta-
MOXKEHHas! CIy>K0a CYMTaeT TaKyl Mepy HeoOXo-
IIMOJA, OHa TpeOyeT, 4TOOBI TOBApPbI C/IEOBA/IN 110
YCTaHOBJIEHHOMY MapLIPyTy VIV TPAHCIIOPTUPOBA-
JIVICD TIOf], TAMOYKEHHBIM COIIPOBOXK/ICHVEM.

Crnepyromasn ctatbs 12 CoraileHns MocBsleHa
BOIIPOCAaM TaMO>KEHHOTO COTpyAHMYecTBa. locy-
flapcTBaM-WIeHaM PEKOMEH/IyeTcsl OOMeHMBATbCA
nHdOpMaIMeil O IepeOBOM OIIbITe B 06macTi obe-
criedeHns: CoOMIONeHNsI TaMOXKEHHBIX TPeOOBaHMI,
a TaKxke B cepe OKa3aHMA TEXHUYECKNX PEKOMEH-
JALVIA VITTU TIOZZIEPKKM CO3IaHNUA MEXaHV3MOB A
mesell affMUHUCTPYPOBAHNA Mep IO COOMIOfIEHIIO
TpeOOBaHMII 1 TOBBIILIEHVS UX 9 PEKTUBHOCTIL.

[1aBHas 1e/1b COTpyAHMYECTBA — 06MeH nHbOp-
Manuei s Leleil MpOBepKM MMIIOPTHBIX M 3KC-
HOPTHBIX fleK/Iapaliuii B OIpele/leHHbIX CIyYasx,
€C/IN €CTb JOCTaTOYHbIe OCHOBAHMA COMHEBAThCA B
UX IPaBUIbHOCTY MY TouHoCTH. IIpn aTOM 3ampoc
HAIIpaBJIAETCA TOMBKO TIOCTIE TOrO, KaK ObUIM IpO-
BeJleHbl COOTBETCTBYIOIIME IPOLEAYPbl ITPOBEPKU
TaMO)XEHHOI JeKaapauuy 1 ObUIa IIpefCTaBjIeHa
UMEIOIASACA B PACIIOPSKEHNY TOKYMeHTallMA.

AHanornyHass HopMa comepxutca B Kmorckoit
KoHBeHIMN. B 1. 6.7 TenepanbHOro npunoxeHns K
Hell 3aUKCHPOBAHO, YTO B IIEJIAX COBEPILICHCTBOBA-
HJA TaMOXKEHHOTO KOHTPOJIA TaMOXKEHHasA CIyK0a
CTPEMUTCS K COTPYIHUYECTBY C JPYTMMU TaMOXKEH-
HBIMM AIMUHUCTPALIMAMY U 3aK/TIOYEHNIO COITIallle-
HIUT 00 OKasaHMM B3aMMHON afMUHMCTPATUBHON
nomouu. IIpu sToM MMEHHO B HallMOHA/ILHOM 3a-
KOHOJIaTeIbCTBE OIPEe/NATCA TaMOXKEHHbIEe IIpa-
BOHAPYILUEHNUA U YCTIOBMA, IPY KOTOPBIX OHM MOTYT
paccienoBaThCs, yCTaHABINBATBCA M — IIPU He06XO0-
IVIMOCTH — SIBJIATHCA 0O BEKTOM aIMVHNUCTPATHBHO-
O YperyIMpoBaHus.

Kpome Toro, rocymapcrsammu - 4neHamu Bce-
MUPHOJ TaMOXXEHHOM OpraHM3alyuy 3aK/I4YeHa
otmenbHad KouBenuus:. Peub uper o MexxpyHapop-
HOJl KOHBEHIIMM O B3aMMHOM aJMUHMCTPAaTUBHOM
COJIEVICTBUM B TIPENOTBPALIEHNH, PAcCNeOBaHNN U
IpecevyeHN TaMOXKEHHBIX IIpaBOHApyLIeHuit (ja-
nee — Konusennus Haitpo6u)®. 310 MHOroCTOpOH-
HUIL MEXJyHapOJHO-IIPABOBOJ [OTOBOp, Ha3Ha-
4eHMe KOTOPOTrO — CO3/jaTh IIPAaBOBYI0 OCHOBY LA
COTPYJHMYECTBA ¥ B3aMMOJIENICTBUA TOCYHAPCTB
B 6oppbe ¢ TaMO)XeHHBIMM IPaBOHAPYLIEHUAMM
M YCTAaHOBUTb MEXaHM3M OKa3aHUA B3aMMHOI IIO-
MOILY MHOCTPAHHBIMM TOCYJApCTBAaMU B paMKax
UX MEXIYHApOJHOTO COTpyAHMYeCTBA. KoHBeHIMA
VIMeeT IOPUANYECKM O00A3aTeNbHBI XapakTep M
CTpaH-y4aCTHUKOB®.

Lenbto npuusatus Kousenuyn Haiipobn sns-
10TCs1 60pbOa C TAMOYKEHHBIMY IIPABOHAPYLIEHNUAMM
U KOOpAMHALMA YCUINII TaMOXKEHHBIX M IIPABOOX-
paHNTE/TbHBIX OPTAaHOB Pa3HbIX CTPAH B 9TOM fiene™.

8 MexayHapofHas KOHBeHUMA OT 9 uioHs 1977 . «O B3aVMHOM aIMUHWCTPATVBHOM COLEWCTBUM B MpefoTBpalle-
HUW, paccneloBaHUN U MpPeceyYeHnr TaMOXKEeHHbIX MpaBoHapyLeHuin». Joctyn: http://www.wcoomd.org/fr/about-us/
legal-instruments/~/media/9C3C80A97F2C434796FE4AC6E13C3E442.ashx (gata obpauweHus: 15.01.2018). Cm. Tak-
e: MNoctaHoBneHuwe [lpasutenbctea PO «O npucoeguHeHun Poccuiickon Qepepauumn K MeXAyHapOOHOW KOHBEH-
UMM O B3aUMHOM agMWHUCTPATMBHOM COAENCTBUM B NPEfOTBPALLEHUN, paccnefoBaHUM U NPeCceYeHn TaMOXKEHHbIX
npaBoHapyLUEeHNA».

2 MexayHapo[Has KOHBEHLUA O B3aVIMHOM afMUHUCTPATMBHOM COLENCTBUM B NPefOTBPALLEHUU, pacCiefoBaHM 1
npeceyeHn TaMOXEHHbIX NMPaBOHapyLLIEHWI NPUHATA 9 nioHA 1977 1. Ha ceccum CoBeTa TaMOXKEHHOIO COTPYAHNYECTBa
B Hanpobw (KeHus). KoHBeHuua BcTynuna B cuny 21 maa 1980 r. B HacToALlee Bpems ee yyacTHUKaMM ABNAOTCA 52 ro-
Cy#apcTBa, 2 rocyfapcTBa NoAnucany ee nog ycsioBmemM patudukaumm, Ho He patudurumnposanu (ABctpusa n McnaHgus).
KoHBeHuuA coctouT u3 23 ctatert n 11 npunoxeHun.

30 BopoHuoBa H.A. Ykas. cou. C. 219-228.
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Kpome Toro, eme oguH moroBop - MexpayHa-
pOZHasA KOHBEHIVA O COITIACOBAHUM YC/IOBMII IIPO-
BefleHA KOHTPOJIA TPY30B Ha TPaHMIaX OT 21 OKTA-
Ops 1982 1. (B HacTosIjee BpeMs OHa HACUMTHIBALT
56 cTpaH-y4acTHNL]) — IPUHAT B LIe/IAX YCTPaHEHNA
OapbepoB BO BHEIIHEl! TOPTOBJIE, YIPOLIEHN ABU-
)KeHVA TOBApOB IIyTeM COKpalljeHusA TpeOOBaHMI
K OCYIIeCTB/IEHNI0 (OPMATbHOCTEI M COBEpLIeH-
CTBOBaHMA JEATENTbHOCTY KOHTPOMMPYIOIIX Opra-
HOB Ha rpanuiie [CKOOpAMHMPOBAaHHOE YIIpaB/IeHNe
rpanneit... 2017:20, 25].

B Cornammennn o6 ynpolueHun IpoLenyp Top-
TOBJIV JOBO/IBHO MOAPOOHO peryaMeHTHPOBAaHBI BO-
HPOCHI, OTHOCAIIMECS K HAIlPaBJIeHUIO 3aIlIPOCOB B
azipec nHTepecymomero wieHa Cornamenus. 3anpoc
JIO/DKeH OBITH TIOATOTOBJIEH B IMCbMEHHOM, OyMaK-
HOJT WV 37IEKTPOHHOI (pOpMe, Ha COIIACOBAHHOM
aspike BTO/WTO nmn Ha ipyroM A3bIKe, C yKasa-
HJEM:

- COfep>KaHVA BOIIPOCA, HOMepa IKCIIOPTHOI
JieK/Iapaly, KOppecoHANPYIOLell COOTBETCTBYIO-
1lell MMIIOPTHO IeK/IapaLy;

- ey, ¢ KoTopoit wieH CoraleHns 3amnpa-
myBaeT MHQGOPMALVIO VIV HOKYMEHTBI, a TaKXe
VIMEH 1 KOHTaKTHOI MH(OpPMaLuM /L], B OTHOLIe-
HJMY KOTOPBIX HAIIPABJLAETCS 3alpoOC, eC/I OHM U3-
BECTHBI;

- ecmu aTO Tpebyercs UneHoM-afjpecaToM 3a-
Ipoca, NOATBEPXKAEHNA IpoBepku. Takas MHPOp-
Malus ABIAETCA KOHPUICHIVATbHON Y IOMNEXUT
3allMTe Ha YPOBHE, KOTOPbIil OIPefe/AeTCSA YWICHOM
Cornamienys, IpOBOAAILINM IIPOBEPKY;

- moppo6HOI MHOpMAIMU MU TOKYMEH-
TOB, KOTOPbI€ 3aIPAIINBATCH;

- uHGOpMALMY O 3aNPAIINBAIOLIEM OpPraHe;

-~ CCBUIKM Ha IIOJIOXKEHUSA HAIMOHAIBHOTO
3aKOHOJATeNIbCTBA 3arpalBamomero wieHa Co-
IJIAIIEHNA, KOTOpbIe perympyior c6op, 3almurty,
VICTIO/Ib30BaHMe, PACKPBITIE, COXPAHHOCTD 11 IIPABO
pacnopsxeHus KoH(uaeHIMaIbHON MHpOpMaLelt
¥l TIepCOHA/IbHBIMY JJAHHBIMI.

Ecmu 3anpammBaromuii yien CornaleHus He
MOXKeT BBIIIOTHUTB M000e 13 TpeOOBaHuIL, OH JJOII-
JKeH YKa3aTb 3TO B CBOEM 3aIIpOCe.

IIpu npepocTaBIeHNN OTBETA Ha 3aIIpOC MHGOp-
Maluy IPUCBANMBAIOTCA COOTBETCTBYIOLIAS CTENIeHb
3aIIMThI ¥ KOH(UIEHIMATbHOCTIL.

3anpanBaromuii yieH CornaleHns JomKeH:

- COXpaHATb BCIO MH(MOPMALMIO WIM JOKY-
MEHTbI, IPefJOCTaB/IeHHbIE WIEHOM — a/jpecaToM 3a-
IpOCa, B CTPOroil KOH(UAEHIIMATBHOCTY 1 obecIte-
YUTh KaK MMHMMYM TaKOWl )K€ YPOBEHb 3alUTBI 1
KOHQMIEHIMATbHOCTI, KOTOPBI IPeOCTaB/IACTCA

«1-2018

B COOTBETCTBUM C HAllMOHAJbHBIM 3aKOHOJATE/Ib-
CTBOM YJIEHa — aJipecara 3aIpoca;

- IpefoCTaBIATb MH(OPMAIMIO WIM JOKY-
MEHTBI TOJIbKO TAMO>KEHHBIM OpraHaM, KOTOpble He-
HOCPE/ICTBEHHO PACCMaTPUBAIOT COOTBETCTBYIOIINIA
BOIIPOC, ¥ UCIIO/NIb30BaTh MHGOPMALMIO WU JOKY-
MEHTBI TO/IBKO [/ 1iesiel], yKa3saHHBIX B 3aIIpOCe;

- He pacKpbIBaTb MH(OPMALMUIO WIN JOKY-
MeHTbl 6e3 IpSAMOrO IVCbMEHHOTO paspelleHs
YJIeHa-a/[pecaTa 3arpoca;

- He JICIIO/Ib30BaTh MO0 HEIPOBEPEHHYIO
MHPOPMALMNIO WIN JOKYMEHTbI;

- 1[0 3ampocy, MHPOPMUPOBATH YIEHA -
ajpecara 3aIpoca o TOOBIX PeLIeHNAX U Ae/ICTBIAX,
IPeANPUHATHIX 110 JAHHOMY BOIIPOCY B pe3ybrare
IpefiOCTaB/IeHHON MHPOPMAIINY VI JOKYMEHTOB.

B Cormaurennn ompenenswoTcsa 1 005A3aHHOCTI
YjieHa — aJijpecara 3alpoca, KOTOPbIil JOJDKEH OIle-
PaTMBHO:

- OTBETUTb IMCBMEHHO B OYMaXHO! WM
97IEKTPOHHOI hopMe;

- IpPefOCTaBUTb OIpefe/eHHYI uH(OpMa-
L0, KaK YKa3aHO B MMIIOPTHON VM 3KCIIOPTHOIA
JleK/1apaLnm;

- 10 3aIpoCy IPefoCTaBUTb ONpefe/IeHHYIO
MHGOPMALVIO B TOJI CTEIIEHM, B KOTOPOJI OHa SIBJIA-
€TCs1 JOCTYIHOIL: C4eT-(PaKTyPy, YIaKOBOYHbII JIVCT,
cepTU(dUKAT IPOMCXOXKIEHNA WY KOHOCAMEHT;

- IOATBEPAMTD, YTO IIPE/ICTAB/IEHHbIE JOKY-
MEHTBI AAB/IAIOTCA BePHBIMIU KOIUAMM;

- IpPefoCTaBUTb MH(POPMALUIO WIM MHBIM
06pa3oM OTBETUTH Ha 3aIPOC, TI0 Mepe BO3MOXKHO-
cTu, B Tedenne 90 gHelt ¢ JaThl 3ampoca.

Yyactauk Cornanenus — agpecar 3alrpoca Mo-
XeT IoTpebOBaTb B COOTBETCTBMU CO CBOMM Ha-
LVIOHA/IbHBIM ~ 3aKOHOZIATe/IbCTBOM  IIPEflOCTABIIe-
HJA TAPAHTHY, YTO OIpefie/ieHHasA MHPOpMaIus He
OymeT MCIIONIb30BaHA B KayecTBe JJOKAa3aTelbCTBa B
YTOIOBHBIX pacClefOoBaHMAX, CyfeOHbIX pasbupa-
TeNIbCTBAX WM Pa3bMpaTenbCTBaX, HE CBA3AHHBIX
C TAMOXKEHHBIM JIe7IOM, 6e3 IPAMOro IMUCbMEHHOTO
paspelleHns 4jeHa — ajpecara sanpoca. Eciu 3a-
IpPAIIVBAIOLINII YWIeH He MOXXeT BBIIIOJHUTL 3TU
TpeOOBaHNA, OH HO/DKEH COOOIIUTh 3TO CTOPOHE —
afipecaTy 3ampoca.

YneH - ajipecar sanpoca MOXXeT OTCPOYUTD MU
OTKa3aTh, YACTUYHO WJIN TIOTTHOCTDIO, B IIPeOCTaB-
neHuy nHQoOpMaLNy 1 Jo/KeH NHPOPMUPOBATD 3a-
[PallMBAOLIEro YIeHa O IPUYMHAX ITUX JEeVICTBUIA,
ecnu:

- 9TO HpOTUBOpPeYWI0 OBl 0OIIeCTBEHHBIM
MHTepecaM, KaK 3TO YCTaHOBJIEHO B HAIIVIOHA/IbHOM
3aKOHOJIaTe/IbCTBE YIeHa — afipecara 3aIpoca;
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- ero HalVIOHA/JIbHOE 3aKOHOJATENbCTBO M
IpaBOBas CUCTEMaA 3aIPelialoT pacKpbITie nHPOP-
MaLny;

- mpegocTaBieHyie NHGOPMALV 3aTPYSHUT
IPaBONPYMEHEH)e WM MHBIM 00pasoM MOBJUSET
Ha TeKylljee afMIHICTPATIBHOE WK CyAebHOe pac-
C/IefjOBaHIe, IPeC/ejOBaHNe WU Pa3bupaTeNbCcTBO;

- corIyacye MMIIOpTepa WM 9KCIOPTepa Tpe-
OyeTcsi €ro HAIMOHATbHBIM 3aKOHOJATENbCTBOM,
KOTOpOe perymupyer c6op, 3aliuTy, UCIIONb30BA-
HIe, PAcKpbITHe, COXPAHHOCTb M PacHOpsDKeHIe
KoH(pueHIMaIbHON MHGOPMaLMell IV TMIHBIMM
[AHHBIMIL, 1 TAKOE COITIacue He ObIIO JAHO; MK

- 3ampoc nHGOPMALYH [OTyYeH II0CTIe MCTe-
YeHISI CPOKOB XPaHEHMsI JOKYMEHTOB, YCTAHOB/IEH-
HBIX 3aKOHOJATe/IbCTBOM YIEHa — afjpecara 3alpoca.

3anpammyBaromuii 4yaeH CoryalleHus [OMKeH
IPUHMMATD BO BHUMAaHIE PECYPCHbIE VM CTOMMOCT-
Hble U3JEPXKKM, KOTOpble YYaCTHMK — afpecar 3a-
IpOCa MOXKET IIOHECTH B CBSI3M C OTBETOM. 3ampa-
myBatowit wieH CornaieHus J0/DKeH IPUHATD BO
BHIMaHIe [PONOPIMOHATBHOCTh CBOUX (ICKAIb-
HBIX VHTEPeCcOB, KOTOpble OH IIpeciefyeT CBOVM
3alIPOCOM, YCWINSM, HEOOXOZMMBIM CO CTOPOHBI
WleHa — ajpecara 3ampoca I MPefOCTaBIeHN
uHGOpMALIUIL.

BolieykasaHHbIe TTOZIOXKEHNs, ¥ 9TO 00Ienpu-
3HaHHas IPAKTHKA, He USMEHAIOT U He 3aTParuBaioT
npaBa win o06sg3aHHOCTY y4yacTHUKA CoraleHus
[0 AHAJIOTUMYHBIM y)K€ 3aK/IIYEHHBIM [IBYCTOPOH-
HJM, MHOTOCTOPOHHUM JIN PETMOHAJIbHBIM [O-
rOBOpaM, PETyINPYIOLNM 0OMEH TaMOKEHHOI MH-
bopmaryeit, paBHO KaK U He 3aIIPeIaloT 3aK/II0YaTh
UX B OyfyILeMm.

Bbi3piBaeT yauBIeHMe CTOMb IOPOOHOE W3-
JIOXKEHNEe BOIIPOCOB, KAaCAIIIMXCS aZMUHUCTPA-
TUBHOTO CONEICTBNUS TAMOXCHHBIX OPTaHOB [pYT
IPYTY, Beb 9TM MOMEHTHI [JABHO YPeryIMpOBaHbI

Cnucok nnTepaTtypbl

1. AseBepgo PK.2017. Pepopma MnpoBoi TOproenm B aeii-
CcTBUN. — TamoxeHHoe peaynuposaHue. N2 4. C. 12-14.

2. BopoHuoBa H.A.2015. MexgyHapoaHo-npaBoBble HOp-
Mbl BPEMEHHOr0 BBO3a (JonycKa) ToBapOB Ha TeppuUTo-
puio rocypapcts. — Mockosckull XXypHan mMexoyHapoo-
Hoz2o npasa. N2 2 (98). C. 93-106.

3. 3eHkuH W.B. 2010. MexdyHapodHoe mopzosoe npaeso.
M.: UeHTpanbHbIn n3gatenbckmin oM. 463 C.

4. Mukypua K. 2016. Poccna cogeinctayet ycnexy WCO. -
TamoxeHHoe pezynuposaHue. N° 11. C. 30-34.

5. PasymHoBa J1. 2006. Poccna — BTO: nHTepechl poccuin-

KakK B BbIllleHa3BaHHOI KoHBeHIMnM Ha171po61/1, TakK
U B IBYCTOPOHHMX COIVIALIEHUAX O B3aMMHOII IIO-
MOIIY, KOTOPBIX KaK IIPAaBWIO He MEHee JIeCATKa Y
Ka)XJI0il cTpaHbl, Tonbko Poccuiickaa Qepepanus B
JIULIe CBOEII TAMOXKEHHO CITY>KOBI 3aK/mouna 6oree
50 Takux goroBopos. Tem 6oree 4TO Kak 3aduKcy-
poBaHo B npeambyye CoInalleHys, OHO IPUHMMA-
JIOCD «C LIe/IbI0 YCKOPEHUS HepeMellleHN, BbITYCKa,
TaMO)XEHHOII OYMCTKI TOBAPOB... YIPOLIEHNU IPO-
Ieyp TOPrOB/IN ¥ COOMIOEHNA TaAMO>KEHHBIX TIpa-
BWI»', @ He Y/Iy4YIeHNsA PacCIeOBaHUA TaMOXKEeH-
HBIX IIPaBOHAPYIIEHMIL

VcxopA M3 BBIIIEU3IOKEHHOIO CIIEAyeT OTMe-
TUTD, yT0 CoITalleH1e B CBOel! IepBOIi YacTy He He-
ceT B cebe HOBATOPCKMX Vel B OTHOLIEHUN YIIPO-
IeHNA TOPIOB/IN, A JIMIIb BOCIIONHAET HeOObIION
npo6en. BoamoxxHo, rocygapcTBam — wienam BTO/
WCO xorenoch MMeTh COIIallleHNne 1o mpobaema-
TUKe YIPOIeHNs TAMO>KeHHBIX Ipouenyp. Ho Beanb
OO/BIIVHCTBO CTpPaH - YYaCTHUKOB BceMumpHOI
TOPrOBOI OPraHN3ALY ABJIAIOTCA B TOM YNCTIE YJle-
Hamy BceMMpHOI TaMO>X€HHOJ OpraHM3aLuy, Ife
HOpMaTyBHasA 06a3a AB/IAETCA MPAKTUYECKN IIOTHOI.

[IpobrmemMa 4acTM MeXIYHApPORHBIX COIJIALIe-
HIIT — HEOCTATOK MPAKTUYECKOil 9 (HeKTUBHOCTH.
JI  coBepmleHHO BEpHO yTBepXHaeT mpod.
B.M. Illymnnos, uto «nof 3¢ dHeKTUBHOCTbIO MeXa-
HM3Ma MeXIYHapOIHO-IIPABOBOTO PEryINpOBaHNA
IOHVIMAeTCA COOTHOLIECHME MEXJY pe3ylIbTaToM
IPaBOBOTO PETYIMPOBAHNA ¥ CTOSLIEN Mepes HuM
nenpio» [[lymunos 2003:195].

Beupy 6omburoro o6bema Cornmatenus o6 ypo-
IeHNN IIPOLEAYP TOPrOBIVM B IPOJO/DKEHUM Ha-
crosieit cratby (dactsb II) 6yayT paccMoTpeHs! Ho-
JIOKEHNs O CHelManbHOM, AuddepeHpoBaHHOM
peXuMe /IS pa3BUBAIOIIVXCA U HaMMeHee pa3BU-
TBIX CTPaH.

CKUNX 3KCMopTepoB. — Muposas SKOHOMUKA U MeX0yHa-
pooHble omHoweHusA. N2 10. C. 17-23.

6. PaukoB WM.B. 2014. DKOHOMMYECKME CAHKLMN C TOUYKMU
3peHua npasa IATT/BTO. — MexdyHapodHoe npagocy-
Oue. N°3.C.91-113.

7. CKoopOuHUpoBaHHOe ynpasseHue epaHuyel: MexoyHa-
DOOHble cmaHOdpmel U NPABONPUMeHUMeIbHAA NPAK-
muka: KosnekmusHas moHozpagus. Mog peg. C.O. Wo-
xuHa, A.l0. KoxkaHkosa. 2017. M: NpomeTeit. 192 c.

8. CmbaTtaH A.C. 2015. Knaccndurkauma mep Kak npuyrHa
BO3HMKHOBeHUA cnopos BTO (uactb ). — Espasudickut
topuduyeckul xypHasn. N° 8 (87). C. 28-33.

9. CocmosHue paseumus MexaHu3Ma «eOUHO020 OKHA» 8

31 CornalueHue 06 ynpoLyeHymn npoLenyp Toprosnu ot 7 HoAbpa 2014 .

58

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Natalia A. Vorontsova

INTERNATIONAL ECONOMIC LAW

cucmeme pezysiupo8aHus 8HewHe3KOHoMu4eckol Oes-
menbHOCMU 8 2ocydapcmeaax — dneHax EASC: c6opHUK.
2017.M. 168 c.

10. CrenaHoB E.A., CmekanuH A.E. 2015. OcobeHHocmu
830UMO0elicmBusA y4acmHUKO8 8HeWwHel mopzosesau u
MAamMoXeHHbIX 0p2aHo8: MoHozpagusa. YenabuHcek: U3-
natenbckun ueHTp KOYprlY. 120 c.

11. Cturnuy Ox.0., YapnTtoH 3. 2007. Cnpasednusas mop-
208714 0714 8Cex. Kak mopaossia Moxem cooelicmgosame
paszsumuto. M: Becb mnp. 280 c.

12. TypnaHos [1.A. 2015. Toprosasa nonutuka Eeponenckoro
Cot03a Mo NoaAep»kke AOCTyNa TOBAPOB W YCIYr Ha 3a-
py6exHble pbIHKN. — MOCKOBCKUU XXypHAN Mex0yHapoo-
Hoz2o npasa. N2 3 (99). C. 221-238.

13. Wymwnnos B.M. 2003. MexdyHapoOHoe 3KOHOMUYecKoe
npaso 8 snoxy 2nobanusayuu. M.: MexgyHap. oTHoLLe-
HuA. 272 c.

14. Aniszewski S. 2009. Coordinated Border Management:
A concept paper. — WCO Research Paper. No. 2. 22 p.

15. Kieck E. 2014. Coordinated border management: un-
locking trade opportunities through one stop border
posts. — World Customs Journal. Vol. 4. No. 1. P. 3-13.

16. McLinden G., Fanta E., Widdowson D., Doyle T. 2013.
Border Management Modernization. Washington, DC:
The International Bank for Reconstruktion and Develop-
ment; The World Bank. 381 p.

References

1. Aniszewski S. Coordinated Border Management: A con-
cept paper. - WCO Research Paper. 2009. No. 2. 22 p.

2. Azevedo R.K. Reforma mirovoi torgovli v deistvii [Global
Trade Reform in Action]. - Tamozhennoe regulirovanie.
2017.No. 4. P. 12-14. (In Russ.)

3. Kieck E. Coordinated border management: unlocking
trade opportunities through one stop border posts. -
World Customs Journal. 2014.Vol. 4. No. 1. P. 3-13.

4. McLinden G., Fanta E., Widdowson D., Doyle T. Border
Management Modernization. Washington, DC: The In-
ternational Bank for Reconstruktion and Development;
The World Bank. 2013. 381 p.

5. Mikuriya K. Rossiya sodeistvuet uspekhu WCO [Russia
Promotes Success of the WTO]. - Tamozhennoe regu-
lirovanie. 2016. No. 11. P. 30-34. (In Russ.)

6. Rachkov I.V. Ekonomicheskie sanktsii s tochki zreniya
prava GATT/VTO [Economic Sanctions from the GATT/
WTO Standpoint]. - Mezhdunarodnoe pravosudie. 2014.
No.3.P.91-113.(In Russ.)

7. Razumnova L. Rossiya - VTO: interesy rossiiskikh
eksporterov [Russia - WTO: Russian exporters’
interests]. — Mirovaya ekonomika i mezhdunarodnye ot-
nosheniya. 2006. No. 10. P. 17-23. (In Russ.)

8. Shumilov V.M. Mezhdunarodnoe ekonomicheskoe pravo
v epokhu globalizatsii [International Economic Law in
the Globalization Era]. - Moscow: Mezhdunar. otnosh-
eniya Publ. 2003. 272 p. (In Russ.)

9. Skoordinirovannoe upravlenie granitsei: mezhdun-
arodnye standarty i pravoprimenitel'naya praktika:
kollektivnaya monografiya. Pod red. S.O. Shokhina,
A.Yu. Kozhankova [Coordinated Border Management:
international standards and law enforcement practice.
Ed. by O. Shokhin, A.Yu. Kozhankov]. Moscow: Prometei
Publ.2017. 192 p. (In Russ.)

10. Smbatyan A.S. Klassifikatsiya mer kak prichina voznikno-
veniya sporov VTO (chast’l) [Classification of Measures
as the Cause of WTO Disputes (Part I)]. — Evraziiskii
yuridicheskii zhurnal. 2015. No. 8 (87). P. 28-33. (In Russ.)

11. Sostoyanie razvitiya mekhanizma «edinogo okna» v sis-
temeregulirovaniyavneshneekonomicheskoideyatel’nosti
v gosudarstvakh — chlenakh EAES: sbornik [Development
of the Mechanism of “a Uniform Window” in the System
of Regulation of Foreign Economic Activity in EEU mem-
ber states: collection]. Moscow. 2017. 168 p. (In Russ.)

12. Stepanov E.A., Smekalin A.E. Osobennosti vzaimode-
istviya uchastnikov vneshnei torgovli i tamozhennykh
organov: monografiya [Peculiarities of Interaction Be-
tween Foreign Trade Participants and Customs Au-
thorities]. Chelyabinsk: Izdatel’skii tsentr YuUrGU. 2015.
120 p. (In Russ.)

13. Stiglitz J.E., Charlton A. Fair Trade for All. How Trade can
promote Development. (Russ. ed.: Stiglitz J.E.,, Charl-
ton A. Spravedlivaya torgovlya dlya vsekh. Kak torgovlya
mozhet sodeistvovat’ razvitiyu). Moscow: Ves' mir Publ.
2007.280 p. (In Russ.)

14. Turlanov D.A. Torgovaya politika Evropeiskogo soyuza
po podderzhke dostupa tovarov i uslug na zarubezhnye
rynki [European Union's Trade Policies on Foreign mar-
ket Access of Goods and Services]. - Moscow Journal of
International Law. No. 3 (99). P. 221-238. (In Russ.)

15. Vorontsova N.A. Mezhdunarodno-pravovye normy vre-
mennogo vvoza (dopuska) tovarov na territoriyu gosu-
darstv [International Legal Rules of the Temporary Entry
(Admission) of Goods into the Territory of the States]. —
Moscow Journal of International Law. 2015. No. 2 (98).
C.93-106. (In Russ.)

16. Zenkin LV. Mezhdunarodnoe torgovoe pravo [Interna-
tional Trade law]. M.: Tsentral’nyi izdatel’skii dom Publ.
2010.463 p.

UHpopmauusa 06 aBTope

Hartanba AHatonbeBHa BopoHL0Ba,

JOKTOP lopranYeckux Hayk, npodeccop Kadeapbl Mexay-
HapopAHoro npasa, MOCKOBCKNIA roCyfapCTBEHHbIN UHCTU-
TYT MeXXAyHapoaHbIX oTHoweHun (YHnsepcutet) MU Poc-
cmm

119454, Poccuinckaa ®epepauna, Mockea, npocnekT Bep-
Hagckoro, 76

N.Vorontsova@mail.ru.
ORCID: 0000-0002-2848-1358

Moscow Journal of International Law « 1 « 2018

About the Author
Natalia A. Vorontsova,
Doctor of Juridical Sciences, Professor of the Department

of International Law, Moscow State Institute of Internation-
al Relations (University) MFA Russia

76, pr. Vernadskogo, Moscow, Russian Federation, 119454

N.Vorontsova@mail.ru.
ORCID: 0000-0002-2848-1358

59



MEXOYHAPOAHOE 3KOJTOTMYECKOE MPABO

A.M. ConHues

MEXAYHAPOAHOE 3KOJIOTMYECKOE NMPABO

DOI: 10.24833/0869-0049-2018-1-60-78

AnekcaHgp Muxannosuy COJIHLIEB

Poccuiicknin yHusepcuteT apyxobl Hapoaos (PYOH)
Muknyxo-Maknas yn., 6, MockBa, 117198, Poccuickaa Oegepauna

solntsev_am@rudn.university
ORCID: 0000-0002-9804-8912

U3SMEHEHUE KJIMMATA:
MEXAOYHAPOOHO-NMPABOBOE

U3MEPEHUE

BBEIOEHME. J3meneHue knumama - 3mo 8axc-
Hetiuull Mezampeno, KOmopvlil 0Kka3vieaem Mysb-
MUNIUKAMUBHYILL dpeKm Ha cysepeHumem 2ocy-
dapcme (0cOO6eHHO KOHMPACMHO MO BUOHO HA
npumepe Manvix OCMpPOBHLIX PA3EUSAULUXCS 20CY-
dapcme, uvbu meppumopuu 6 Onuxcatiuiee epems
MO2YyM UCHe3Hymb — Yiimu noo 600Y); 6biHYHOeH-
Hoe nepemeujeHue HaceseHUs KaK 6HYMpu 2ocy-
dapcme, max u 3a ux npedenvt («IKonozueckue be-
HEHUbL», <KKIUMAmuUeckue OexceHyvl»); yeenuveHue
Haepy3Ku Ha NPupoOHvie Pecypcuvl; Pocm Hucaa
cmuxutinvlx 6edcmeuti; onycmuviHueanue u degu-
yum 600vt. IIpomueodeticmeosams U3MeHeHUIO
KZIUMAMA MONCHO MONLKO CO00ULA HA MeNOYHAPOO-
HOM yPOBHe U 8 COOMBEMCIMBUU C MENOYHAPOOHIM
npasom. Ilockonvky npobnema usmeHeHUs Kauma-
ma cmana 00cmamouHo HedagHo 00CyH0amvcs Ha
MeHOYHAPOOHOM ypOBHe, MO NOABUNACL OCMPAs
Heo0X00UMOCMb 8 CO30aHUU HOBLIX U adanmauuu
UMEIOUAUXCA  MeNHOYHAPOOHO-NPABOBbIX  AKIOB.
B pesynvmame KoHceHcyca no3uuuti paseumolx u
passusarouiuxcs zocyoapcme 6 1992 e. nossunaco
Pamounas xonseenyus OOH no usmerenuro kauma-
ma, 3amem, 6 1997 e., - Kuomckuii npomoxorn, a 6
2015 e. - Ilapusxcckoe coenawierue. B pamxax exce-
200HBIX KOHPepeHYULl CIMOPOH IMUX MeHOYHAPOO-
HbIX CONIAUEHUTI NPUHUMANOMCA 0ecAmKU peude-
HUil, 0071a0aUUX PeKOMEHOAMEeNbHOL CUNOL, HO
0KA3bLBANULUX CYU4eCBEHHOe 8TIUAHUE HA N000ep-
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HaHUue MeHOYHAPOOH020 pexcuma Npomusooeti-
cmeus usmeHenur knumama. bonee mozo, 6 pas-
JIUMHOIX — OMPACTIAX — MeWOYHAPOOHO20 — Npasa
(MexoyHapooHom npase npas uenosexa, MemoyHa-
POOHOM IKOHOMUUECKOM npase, MexO0YHAPOOHOM
8030YULIHOM NpAase, MeXOYHAPOOHOM MOPCKOM Npa-
8e) NPUHUMAIOMCS aKmbl 0053amenvHo20 U peKo-
MeHOAMmenbHo20 XApakmepa ¢ yenvto npedomepa-
WEeHUS U3MeHeHUs KAUMAma u aoanmavuu K
CBEPUUUMCS USMEHEHUSM.

MATEPUAJIbI I METOJDbI. Hacmosuiee uc-
c1edosaHue 0CHOBAHO HA 3HAUUMENbHOM 00veme
MAmepuanos, 6KI0UAS MeHOYHAPOOHO-NPABOEbLe
aKmol, aKmvl PeKOMeHOAmenvHo20 xapaxkmepad,
HauUoHANLHOe 3akoHoOamenvcmeo Poccutickoii
Dedepayuu, a makxe cospemenHvle OOKMPUHATD-
Hble UCCTIe008AHUS POCCULICKUX U 3apyOeiHbIX a6-
mopos. Memooonozuueckyr 0cHOBY UCCTe008AHUS
cocmasunu obujeHayurvie (Memoo 102U4ecKoz0 u
CUCMEMHO020 AHANU3A, OUANeKMuYeckuti memoo,
Memoovt 0e0yKUUU U UHOYKUUL) U YACHOHAYY-
Hole (UCMOPUKO-NPABOBOTI, CPABHUMENLHO-NPABO-
801, popmanvHo-opudU1ecKUll Memoovl, Memnoo
npaso60z0 MOOeNUPOBAHUS U NPOZHOZUPOBAHUS)
Memoovl NO3HAHUSL.

PE3VJIBTATBI MCCITEJOBAHMUSIL. B xo0e npo-
8e0eHH020 UCCIE008AHUSL ABMOP NPOAHATUIUPOBAT
pasnuuHble MeNOyHAPOOHble aKmMbl 0053amenbHO20
U pekomeHOAMenvHo2o xapakmepa, 0606uiun 0ok-
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MPUHAbHbIE NO3UUUU, 8bI08UHYMIbIE POCCUTICKUMU
U 3aNa0HLIMU NPasosedami U U3IONeHHble 6 ome-
uectmeeHHOU U 3apy6eiHoll HayuHo Tumepamype,
NPeOsoHUN 6HeCMU USMEHEHUS 8 POCCUTICKOe 3aKO-
HOOAMeNbCMB0 C Ye/lb0 COOMBENCIBUSL MeHOYHA-
pooHomy npasy 8 cepe npomusodeiicmaus ume-
Henuw Kkaumama. B cmamve o0606ujaromes
paccmampusaemvie N00X00bl U 0e1aIOMCS 8bl600bL
OMHOCUMENbHO NO3UUUOHUPOBaHUs Poccudickoii
Deoepavyuu u CIIA no omuoweHuo Kk popmuposa-
HUI0 MeHOYHAPOOHO-NPABOBO20 PeXUMA NPOMUEO-
0eliceUs USMEHEHUI0 KIUMAMA.

OBCYJXIEHUE M BBIBOJDbI. Mexoyrapoo-
HO-npasosvie JOKymMeHMvL 8 chepe Npomueooeti-
CMBUS USMEHEHUIO KIUMAMa KaxK 00513amenvHoeo,
Mak u pekomeHOAMenbHO20 XapaKmepa NPUHUMA-
HOMCs 8 0071ACU MeHOYHAPOOHO20 IKONO2UHECKO-
20 npasa, Mex0yHapoOHo20 NPAasa Npas uenosexd,
MeHOYHAPOOH020 B030YUIHO20 NPABA, MeHOYHA-
POOH020 MOPCKO2O NPasa, Mex0yHaApoOHO20 IKOHO-
MUUeCK020 Npasa. Mo 2060puUMm 0 MOM, 1Mo ce-
200HSA  CKIAObIBAEMCS  MeHOYHAPOOHO-NPABOBOT
pexum npomueooeticmeus UsMeHeHUI0 Kaumama.
bopvba ¢ usmeHeHuem Kaumama mecHo 63aumoc-
sasama ¢ Lenamu 6 obnacmu ycmotiuugoeo paseu-
must (2016-2030), umo makie He0OX00UMO Yu-
MbLBaMb 6 Npouecce peanu3ayun Me#oyHapooHozo
U HayuoHanvHoeo npasa. Ilpuuem x peanusayuu
NON0NEHUL MeHOYHAPOOHO-NPABOBLIX AKIO6 NPU-

3618AIOMCS He MOMbKO 20CY0apcmea u MexwoyHa-
POOHbVle MeHNPAsUmMenvCmeeHtvle OP2AHU3AUUU,
HO U HenpasumenvcmeeHHvie akmopot (kpynole
eopooa, THK, HIIO). [lenaemcs 6v1600 0 Heo0xo-
oumMocmu 0emasnvHo20 OMCNEHUBAHUS USMEHEHUTI,
NPOUCXOOAULUX HA MeNOYHAPOOHOLL apere 8 4acmu
60pvbbvL ¢ USMEHEHUEM KAUMAMA, Y4ACMUS 8 HUX
Poccuiickoti Pedepavuu ¢ yenvio 6vipabomxu ome-
4ectneeHHvIM 3aK0H00amenem co0cmeeHHOT no3u-
UUU 6 OMHOWEHUU Pe2YTIUPOBAHUS TheX UMY UHBIX
80NPOCOB, CBAZAHHBIX C NPOMUBOOELICINEUEM U3Me-
HeHU0 Kaumama.

KITIOUEBBIE CJIOBA: mexcoyHapooHoe skonozu-
weckoe Npaso, usmeHeHue KAUMAama, npomueooeti-
cmeue usmeHenuto kaumama, Ilapusxcckoe coena-
wenue 2015 2., Llenu 8 obnacmu YCMOoUUuU8020
paseumus (L[YP)
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INTRODUCTION. Climate change is the most
important megatrend, which has a multiplier effect
on the following: sovereignty of States (especially in
contrast to the example of small island developing
States whose territories may soon disappear - “to go
under water”), forced displacement of the popula-
tion both within States and outside (‘environmental
refugees”, “climate refugees”), increasing pressure on
natural resources, increasing the number of natural
disasters, desertification and water deficiency. It is
possible to combat climate change only jointly at the
international level and in accordance with interna-
tional law. Since the problem of climate change has
recently been discussed in the international field,
there is an urgent need to create new instruments in
international law and to adapt existing instruments.
As a result of the consensus of positions of developed
and developing States in 1992, the UN Framework
Convention on Climate Change, then in 1997 by
the Kyoto Protocol, and in 2015 - the Paris Agree-
ment. Dozens of decisions are issued at the annual
Conferences of the parties to these international
agreements, which have a recommendatory force,
but which have a significant impact on the mainte-
nance of the international regime for combating the
climate change. Furthermore, in various branches of
international law (international human rights law,
international economic law, international air law,
international maritime law), mandatory and rec-
ommendatory acts are adopted to prevent climate
change and adapt to the happened changes.
MATERIALS AND METHODS. This study is
based on a significant amount of materials, includ-
ing international legal acts, recommendatory acts,
national legislation of the Russian Federation, as well
as modern doctrinal studies of Russian and foreign
authors. The methodological basis of the research is
the general methods of cognition (method of logical
and systematic analysis, dialectical method, meth-
ods of deduction and induction) and specific meth-
ods of science (historical legal, comparative legal and
formal legal methods, method of legal modeling and
forecasting), and the method of legal forecasting.
RESEARCH RESULTS. In this research the author
analyzed various international mandatory and rec-
ommendatory instruments summarized the doctri-
nal positions of Russian and Western legal scholars
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and set out in domestic and foreign scientific litera-
ture, proposed amendments to Russian legislation to
comply with international law in the field of combat-
ing climate change. The article summarizes the ap-
proaches under consideration and draws conclusions
regarding the positioning of the Russian Federation
and the United States in relation to the formation of
an international legal regime for combating climate
change.

DISCUSSION AND CONCLUSIONS. Interna-
tional legal documents on combating climate change,
both binding and recommendatory, are adopted in
the field of international environmental law, inter-
national human rights law, international air law,
international maritime law, international economic
law. This shows that today there is an international
legal regime to combat climate change. The combat-
ing climate change is closely interconnected with the
Sustainable Development Goals (2016-2030), which
should also be taken into account in the implemen-
tation of international and national law. Moreover,
not only States and international intergovernmen-
tal organizations, but also non-governmental ac-
tors (large cities, TNCs, NGOs) are being called to
implement the provisions of international legal in-
struments. It is concluded that there is a necessity to
closely monitor the ongoing changes in the interna-
tional field in the fight against climate change, the
participation of the Russian Federation in them in
order to develop their own position regarding the
regulation of various issues related to combating cli-
mate change.

KEYWORDS: international environmental law,
climate change, combating climate change, the 2015
Paris Agreement, Sustainable Development Goals

(SDG)
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1. BBemenue

3MeHeHMe KIMMaTa — I7I00a/bHBI BbI30B

coBpeMeHHOCTH. C €ro IoC/IefCTBUAMI MBI

CTAJIKMBaeMcs B pasHbIX cepax HeATeNnb-
HOCTM KaK Ha HallMOHAJIbHOM, TaK )1 Ha I700a/IbHOM
ypoBHAX. KT0-TO OTYasHHO BBICTyIIAeT 3a HeMef-
JICHHYIO ¥ CTPeMUTeNbHYI0 60pbOy C M3MeHeHueM
K/IVMaTa, He JKelasg CaMOCTOATEIbHO IIOBTOPUTD
Cynb0y MaMOHTOB U JMHO3aBPOB, MICYE3HYBIINX C
ymna 3eMim, a KTO-TO NMPUEP>KUBAETCA TaK Ha3bl-
BaeMOTO K/IIMAaTN4eCKOTO CKENTUIM3MA, IOfiBepras
COMHEHMIO Hay4HbIi KOHCEHCYC 06 aHTPOIIOTeHHOM
u3MeHeHMy Kaumara. IIpu sToM mMHOrma mpuBo-
IOUTCS LUTaTa U3 1ATOoN raBbl «EBrenns OHernHa»
A.C. IlymkunHa: «3UMBl Xfama, Xfaaa IpUpofa.
CHer BbIAT TONBKO B SAHBape». JlaHHbBIE CTPOKM
CBUJIETENbCTBYIOT, YTO U B Havyase XIX B. Mor emie
He BBINACTDb CHET B JieKabpe, HO HMKTO He TOBOPIII
06 M3MeHeHN KIMMara.

Tax nny nHave, HO TOA JEVICTBUEM STHX IIPOTH-
BOOOPCTBYIOIMX CUT BOT YoKe 30 j1eT BefyTcs Ha-
HpsDKEHHBIe MeXIyHapOJIHbIe IIeperoBophl B cdepe
IPOTUBOREIICTBYS M3MeHeHMo Kaumata'. VIHorma
yCIIeLIIHbIE, MHOT/A He O4eHb. BpIpabaTbIBaloTCA 10-
JINTUKO-IIPaBOBbIe KOHIIEIIMN B IIpOLiecce Auaora
PasBUTBHIX U Pa3BMBAIOLIMXCA TOCYAapCTB. [Ipuuem
HOC/Ie[iHNE TIBITAIOTCA BO BCeM OOBVHUTD HEPBbIX 1
HOJIy4YaTb OT HUX (PUMHAHCOBYIO OMOIIB /i 60Pb-
OB C M3MeHeHMeM KIMMaTa, a TaKXKe yIPOIIeHHBII
JOCTYII K «3€/IeHBIM» TeXHOIOTVAM.

JIHTepecHO OTMETUTDb, 4TO MCTOPUYECKU BbI-
OpOChbl TApHMKOBBIX T'a30B ObUIM [EVICTBUTENIBHO
HaMHOTO BBIIIIE B Pa3BUTBIX TOCyapcTBax. VIMeHHO
aToT mozxoy 6bu1 3adukcuposan B Knorckom mpo-
TOKOJIe, ITPYUJIOXKEHNE K KOTOPOMY BK/II0YAJIO LKAy,
OTPaXAILIYI0 KOMMYECTBEHHbIE 0043aTeIbCTBA 110
OTPaHNYEHMIO VIU COKPAIEHNIO BBIOPOCOB CO CTO-
POHBI KOHKPETHBIX Pa3BUTBHIX rocygapcTs (Mupun
u Kuras Tam He 6b110). TeM He MeHee, 110 JaHHBIM
Ha 2012 1., pa3BuBaoIMecs CTpaHbl IpousBenmu 60-
Jiee TIOJIOBMHBI BBIOPOCOB YITIEKMCIOTO ra3a B MUPe,
mpudeM TonbKo Ha VHpguto n Kurait npuintack ogHa
TpeThb [Brunnée 2018:7]. Takum o6pasom, XOTs BbI-
OpOCBHI YITIEKMCTIOTO rasa B OO/IbLINHCTBE IPOMBIII-

JICHHO Pa3BUTBIX CTPaH MO-NIPEXHEMY 3HAYUTETbHO
IPEBBILIAIT TEMIIbl POCTa B OOJIBIINHCTBE Pa3Bu-
BAIOIIVXCA CTPaH, IPOTHO3UPYETCs, YTO BBIOPOCHI
KPYIIHBIX Pa3BUBAIOIUXCA CTPaH OyAyT IpOpoI-
Katb pactu. B 2005 r. Kurait mpessomen CIIIA xak
KpynHeiimmit B Mupe amutentT CO2, B 2013 1. ero
0N B IIOOAIbHBIX BRIOpOCaX cocraBuaa 29% 1o
cpaBHennio ¢ CIIIA (15%) u EC (11%). B pacuere
Ha Jyiry HaceneHus BbiOpocsl B Kurae (7,4 T) mpak-
TUYeCcKy coBmagawT ¢ Beiopocamu B EC (7,3 1), HO
3TO MO-NIPEXHEMY 3HAYUTEIbHO HIDKE YPOBHS BBI-
6pocos Ha fymry Hacenenns B CIIIA (16,6 T) [Oliver
et al. 2014]. Be3ycnoBHO, HOC/TIEACTBUSA M3MEHEHNS
K/IIMaTa MOTYT OKa3aTb HecopasMepHoe Oojbliee
BO3JIelICTBYE HA Pa3BUBAIOIIVECS CTPAHBI, MHOIeE
U3 KOTOPBIX OCOOEHHO Ys3BMMBI (IIpeXXie BCero,
MaJible OCTPOBHBIE Pa3BUBAIOLINECS TOCYAAPCTBA%).
PasButble rocygapcTBa MMERT 3HAYUTETbHO OONb-
I 9KOHOMMYECKUIL M TEXHONOTMYECKUII IIOTEH-
IMaJI, YTO NO3BOJIAET HEe TOJBKO YMEHBIIATh BHIOPO-
CBbI IIAPHMKOBBIX Ta30B, HO VI IIPYHIMATD Mepbl I/
ajanTaluyy K HOCIefCTBUAM M3MEHEeHMA KIMMara.
B moBepiueHne Hajo cKas3aTh, YTO PasBMBAIOLINECH
CTpPaHBI BOCIPYHVMAIOT IPOO/IeMY M3MeHEeHVS K-
MaTa KakK 4acTb 6ojee MacIITaOHOI KapTUHbI UCTO-
PUYECKON M SKOHOMUYECKON HECIPaBelIMBOCTH,
Tpebys1, 4TOOBI IPOMBILUIEHHO PasBUThIE TOCYAAp-
CTBa HeC/IM OCHOBHOE 6peMsi 60pbObI ¢ M3MeHeHVeM
K1MMara. B cBoro odepenb MHOTVE pasBUTbIE TOCY-
lApCTBA HACTaMBAIOT HA YYAaCTUM Pa3BUBAOIIMXCA
CTPaH B PeLIeHNN IIPAKTNIECKNX BOIIPOCOB IIPOTH-
BOJICVICTBYA IBMEHEHUIO K/IMMaTa.

OrTHolIeHNe K MI3MEHEHUIO KIMMara MOXKeT fAB-
JIATBCA M CEPbe3HBIM KO3BIPEM B IIPeBbIOOPHOI
mpe3nugeHTcKoit roHke. Tak, npesupgent CIIA [lo-
Hanpy Tpamn o6bsaBun B mioHe 2017 T. 0 BbIXOfiE
CIIA wn3 ITapmxckoro cornamenns 2015 r., ucrmon-
Hss CBOE IIpefBbIOOpHOE obelanue.

2. MexxiyHapogHO-IIpaBOBasd OCHOBA
NPOTUBOJEIICTBUA U3MEHEHUIO KIMaTa

B kadecTBe Mep NMPOTUBORENCTBUA U3MEHEHNIO
K/IMMaTa Ha MEeXXYHAPOJHOII apeHe IpeANpyHIMa-
I0TCA C/IelyIolIMe IIAr: 10 IPeOTBPalleHNIO /lajlb-

T Cm.: PycakoBa tO.A. MNpobnembl MeXayHapoaHON 3Konornyecko 6e3onacHoCTV U NOUCK AUMIIOMAaTUYECKMX NyTen ux
NpPeoAoNeHNA Ha COBPEMEHHOM 3Tare (Ha NprMepe MexayHapOAHbIX NeperoBopoB Mo KNnmMaty). INcC. ... KaHf. UCT. HaykK.

M.: MTMO. 2017.

2 Manble ocTpoBHble pa3BuBatoLmeca rocyaapctaa (Small Island Developing States) coctaBnsAT oTaenbHyo oduLmanb-
HYI0 KaTeroputo rocyaapcts, Bbigensemyto OOH (cm.: Pesontouua FA OOH ot 14 Hoabpa 2014 r. «[porpamma gencTamin no
YCKOPEHHOMY Pa3BUTUIO MasiblX OCTPOBHbIX Pa3BMBaloLLMXcA rocyaapcTs («IyTb Camoa»)» — UTOroBbIN AOKYMEHT TpeTben
MeXAYyHapOoAHOW KOHpepeHUMM No MasnbiM OCTPOBHBIM pa3BuBaOLWMMCA rocyaapcteam. — Jokymenm OOH A/RES/69/15.
Joctyn: http://www.un.org/ru/documents/decl_conv/conv_development.shtml (gata o6patieHua: 11.03.2018))
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HeJiIlero M3MeHeH)s; 110 alalTalyy K M3MEHEHMIO
K/IMMaTa JjIs OTPAaHMYEHN BPeJHbIX ITOCIeNCTBIIL;
(b1HaHCOBbIE 1 IPYTIIe MEPBI LA IIPOTUBOACICTBIA
3TOMY IIPOLIECCY M a[JAITALIMY K €T0 IIOCTIe[CTBIAM,
a Tak)Ke MepbI 110 COfIefICTBUIO 1 IIPOIBIDKEHNIO MM-
IVIEMEHTAlMY U COOMIONEHNI0 COOTBETCTBYIOLINX
HOPM Ha HallIOHaJIbHOM ypOBHe. Bce aTu jelicTBusA
IPeJyCMOTPEHbl B PasHbIX MEXIYHapONHBIX [OKY-
MEHTaX, IpUYeM KaK IOpUANYECKM 003aTebHBbIX,
TaK ¥ PEKOMEHJATelIbHOTO XapakTepa (IMPUHATHI
COTHM PelLIeHNil Ha eXXeTOJHbIX KOH(PePEeHIVAX CTO-
poH PaMOYHOJ KOHBEHIIMM II0 M3MEHEHMIO K/IMMa-
Ta, Knorckoro mpotoxona u Ilapukckoro cornmaiie-
HUA).

[l1o6anpHbIiT XapaKTep y4acTys BCeX FOCYAapCTB
MMpa B MEX/[yHapOJIHBIX II€pPeroBOpax IOfTBEPXK-
flaeT 3HAYMMOCTb HIPOTUBOMENCTBMA M3MEHEHMIO
kamMaTa. K Pamounon kousennyu OOH 06 usme-
Henyu xmMara 1992 r. (PKUK) npucoepyummics
ceropas 197 rocymapcTB Mupa (HAIlOMHUM, 4TO
rocygapcteamu — wienamu OOH asnamoTca 193 ro-
cymapcrBa). B oruernsiit nepnon Knorckoro nporo-
Kona (1 ssuBaps 2008 1. — 31 exabps1 2012 r.) Mmexay-
HapOJHO-IIPaBOBOJ PeXXMM OOPBOBI ¢ M3MEHEeHeM
K/IMMaTta IMoKasaa cBow 3ddekTuBHOCTb. VI X0TA
IIOMIBITKY IIPOJJIEHN 3TOTO CpOKa B Bupe Joxuii-
ckoit morpaBky 2012 1. Ioka He onpaspasm cebs (K
mapry 2018 r. ee parudunnposanu 110 rocygapcTs
u3 144 HeoOXOAMMBIX I/ BCTYIUIEHUS B CUIY),
npuHATue Ilapmxckoro cormamennsa B 2015 T
Y VI3yMUTENIBHO OBICTPOE €ro BCTYIIEHME B CUITY
yXxe B okTs6pe 2016 1. (k Mapty 2018 . ero paru-
¢unuposanu 175 rocygapcTs®) MOKasbIBalOT HECO-
MHEHHYIO 3aMHTE€PECOBAHHOCTb MEXIYHapOJHOIO
co001IIeCTBa CIIOYEHHO NPOTMBOAEIICTBOBATD U3-
MeHeHMIo kmMata B pamkax OOH. ITapmkckoe co-
IJIAleHMe 0 CBOEII CTPYKTYpe ¥ 10 06'beMy HOJTHO-
MOuNIi 04€Hb MHTEPECHO C TOUKM 3PEHNs He TObKO
MEeX/YHapOJHOT0 9KOJIOTMYECKOro 1IpaBa, HO 1 BCe-
ro MeX[JyHapOJHOro Ipasa B nenoMm. HepgaBHo us-
JAHHBI ITOCTATEeHbI KOMMeHTapuil K ITapikcko-
MY COITIALlIeHNMIO TTIOATBEPXKaeT faHHblil Te3uc [The
Paris Agreement... 2014].

Hanomuum, 4to B ceHtsiope 2015 r. Mex/yHa-
pOIHOe COOOIIECTBO YTBEPAM/IO HOBYIO HOBECTKY

[HA B OOJIACTM YCTOVYMBOTO PasBUTHA HA HEPYOX
2016-2030 rr. mop HasBanueM «IIpeobpasoBaHnue
HaIlleTo Mupa: IIOBECTKA JAHA B 00IACTY yCTOMYM-
BOTO pasBUTHA Ha mepuof fo 2030 roga»’ (manee —
[ToBecTKa HHS), B KOTOPOJ OIpefeneHs! 17 1eneit
B obmactu ycroiumsoro passutua (IIYP), compo-
BOXJjaeMbIX 169 sajavamu. Llenp 13 HanpsAMyto Ka-
caeTcsl MPOTUBOJENCTBUSA M3MEHEHMIO KIMMaTa U
bopMynmMpyeTcst KaK «IpUHATHE CPOYHBIX Mep IO
6opbbe ¢ M3MeHeHNeM K/IMMATa i €ro HOC/TIeACTBHU-
amn». Kpome toro, pAf 3ajjad 13 IpyTuX Lieseit Toxe
KacaeTcs BOIIPOCOB M3MeHEHM A KIMMaTa.
OrmeTnm, 4To 60pHOA C M3MEHEHMEM KIMMara
HEpefIKO YIMpaeTcs B HeXBATKY JIEHEKHbIX CPEJICTB
U OTCYTCTBME JOCTYIIa K HOBBIM, «3€JIEHBIM» TeX-
HonmoruaM. Peanusanma LIYP, B yacTHOCTH, UMeO-
mieil 1A Hac IepBooYepefHOe 3HayeHue uenn 13,
IpeAIonaraeT CylecTBeHHOe (PMHAHCHPOBaHMe Ha
CUCTEMHOI OCHOBe. Mepbl 10 (MHAHCHPOBAHMUIO
peammsanyu 1IYP 6bsun omnpenmenensr B Appuc-
Abe6ckoit mporpamme peiictuit 2015 1.6 [Toatomy B
IToBecTke AHA MPAMO OTMEYAETCsA, YTO peann3ars
IIYP Moxet ObITh ObOecriedeHa B MHTEpecax yCToil-
4)BOTO PasBUTUA C IOMOLIbI0 KOHKPETHBIX Mep U
JIeVICTBUII, M3/IOKEHHBIX B Anauc-A6e6ckoit mpo-
rpaMMe JeiiCTBMIL, «<KOTOpas AB/ISAETCS HeoTbeMIIe-
Moit yacTbio [ToBecTKy HS B 00/1aCTY YCTONYNBOTO
pasButTuA Ha nepuop fo 2030 rogar, mpuyeM «ocy-
IlecTBIeHNEe B IOMHOM ob6beme Anmuc-A6e6ckoi
IpOrpaMMbl [E/ICTBUIL VIMeeT OTPOMHOE 3HaueHUe
UL peajm3anyy Lieeil ¥ 3ajad B 00/1acTu yCToii-
4yBoro passutus» (1. 40 ITosectkn nus). CormacHo
1. 62 IToBecTku st «Appuc-Abebckas mporpamMma
JIeVICTBUII CIIOCOOCTBYET pelIeHNI0 3aiad B OTHO-
IIEHNN CPEJiCTB OCYIeCTBIEHN A, 3aKPEIUIEHHbIX B
IloBectke muA mo 2030 T., JOIIOMHAET UX U COMEN-
CTByeT MX aflallTallMyi K KOHKPETHBIM YCIIOBMAM.
B Hell 3aTparmBaroTCA BOIPOCHI HALMOHAIbHBIX
rOCYlapCTBEHHBIX PE€CYpPCOB, HALMOHAJIbHOIO MU
MEXIyHapOJHOTO YaCTHOrO 6M3Heca 1 PMHAHCHUPO-
BaHMA, MEX/YHAPOJHOIO COTPYJHNYIECTBA B LIEIAX
PasBUTHA, MEKIYHAPOIHOI TOPrOBIN KaK JBVXKY-
1eii CUJIBI Pa3BUTHA, JO/TA M IIPMEMTIEMOTO YPOBH:
3aJI0JDKEHHOCTH, pellleHMsA CUCTEMHBIX BOIPOCOB,
HayK!, TeXHVUKY, IHHOBAlMil ¥ HapaljBaHUA II0-

® Cratyc cm.: United Nations Treaty Collection. URL: https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_
no=XXVII-7-c&chapter=27&lang=en (accessed date: 11.03.2018).

4 Cratyc cm.: United Nations Climate Change. URL: http://unfccc.int/2860.php (accessed date: 11.03.2018).

> Pe3ontouus lfeHepanbHol Accambnen ot 25 ceHTabpsa 2015 r. N2 70/1 «Mpeobpa3oBaHue Halero mupa: MoBecTka AHA B
06nacTn ycTonunBoro passutua Ha nepuog Ao 2030 r.». — [JokymeHm OOH om 21 okmabps 2015 2. A/RES/70/1.

¢ Pe3ontoums leHepanbHoi Accambnen OOH ot 27 niona 2015 r. N° 69/313. Apanc-Abebckan nporpamma fencTeuii Tpe-
Tbell MeXXayHapoaHol KoHdepeHLMn no duHaHcMpoBaHuio pa3suTra (Aganc-Abebckaa nporpamma gencteui). — Joky-

meHm OOH om 17 aseycma 2015 2. A/RES/69/313.

64

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Alexander M. Solntsev

INTERNATIONAL ENVIRONMENTAL LAW

TEHI[MAIa, 2 TAK)Ke JAHHBIX, MOHMTOPUHIA I MOCTIe-
AyIoLleN JeATeIbHOCTI.

Tenepp, Korzia Mbl IIPOAHANN3UPOBATIN PONIb Af-
fuc-A6eOCcKoil IporpaMMbl JEVICTBUIL B TOCTIDKe-
Huy [JYP, mepeiiieM K pacCMOTPEHNIO KOHKPETHBIX
(bVMHAHCOBBIX Mep, IPEIOKEHHbIX B Hell LA Ipo-
TUBOJENCTBUA U3MeHeHMI0 KiyMaTta. B . 60 IIpo-
rpaMMbl TOBOPUTCs: «MBbI BHOBb IOATBEPXKJAeM
BXHOCTD BBIIIOJIHEHNUSA B IIOMHOM 0O'beMe IpYHA-
THIX 0053aTe/IbCTB 110 MEX/YHAPOTHBIM KOHBEHIIN-
AM, B TOM 4NC/Ie TI0 BOIIPOCaM M3MeHeHMsA K/IMMara
Y CBSI3AaHHBIM C 9TUM OOIIEeMMPOBBIM HpoOIeMaM.
Mb! mpusHaeM, 4T0 (MHAHCHPOBAHME U3 BCEX NC-
TOYHMKOB, B TOM 4NC/Ie TOCYHApCTBEHHBIX U 4acT-
HBIX, [BYCTOPOHHUX ¥ MHOTOCTOPOHHMUX, @ TaKXKe
U3 Q/IbTEPHATUBHBIX (DMHAHCOBBIX MCTOYHNKOB, He-
o6xofuMo OyneT aKTUBYU3MPOBATH IPVMEHNUTENb-
HO K MHBECTHI[VIIM BO MHOTMX 00/1aCTAX, BK/IKOYas
HM3KOYI/TIepOffHOEe ¥ K/IMMAaTOYCTOIYMBOE Pa3BU-
Tiie. MBI OTMeYaeM, 4TO B KOHTEKCTe 3HAYMMBIX Mep
IO CMATYEHUIO MOCIeCTBUI M 00eCIedeHn o Ipo-
3pauHOCTM OCYIECTB/IAEMBIX PelIeHMII pa3BUTbIe
CTpaHBbI IPUHSIN Ha cebs1 00513aTe/IbCTBO COBMECT-
HO ob6ecnieunTdb K 2020 roy MOOMIM3ALNIO U3 BCe-
BO3MOXXHBIX McTOYHMKOB 100 mipp momn. CHIA B
TOf, /I YHAOBIETBOPEHNUA MOTpebGHOCTell pa3ByUBa-
IOIIMXCA CTpaH. MBI IpyM3HaeM HeoOXOAMMOCTDb B
TPAHCIIAPEHTHBIX METOMO/OTYAX OTYETHOCTH IIPU-
MEHUTENbHO K QMHAHCYPOBAHNIIO MEPOIIPUATHIA 110
60pbbe c N3MeHeHeM KIMMaTa ¥ IPUBETCTBYeM pa-
60Ty, KOTOpast IPOBOANTCS B KOHTEKCTe PaMouHOI
kouBeHuyy OOH 06 nsmenennu xaumarar. Y rias-
HYIO POJIb B 3TOM Oy/eT Urpath 3e/eHblil KIMMaTI-
veckuit poH’ — KpymHermit GOHJ, Crenuannsmu-
pyoLuIics Ha ITpo6/IeMax KImuMaTta, KOTOPBII Havyast
IPMHMMATDb pelleHns 00 YTBepXKJEeHUM IPOEKTOB
u nporpamm B 2015 1. CoBer QoHIa cTpeMMUTCH K
PaBHOMY COOTHOLIEHMIO B J[JONITOCPOYHOM ILTaHe
MeX[y CyOCHaMAMY, TPefoCTaBIAeMbIMU Ha eI
CMATYEHNA TIOCTIECTBII M3MEHeHMA KIMMaTa 1 Ha
e/ afalTaluy K HeMy, 1 K TOMY, 4ToObI 10 50%
CPeJCTB, BbIfIeTAeMBIX Ha Le/IN a[lalTalliy, HallpaB-
JIANUCH 0CO00 YA3BMMBIM CTPaHaM, BKIIOYAs Hau-
MeHee pa3BUTble CTPAHbI, Majible OCTPOBHbIE pas-
BVBAIOIIMECS TOCYAPCTBA U aQPUKAHCKIE CTPAHBL

ObecreunTh [ONTOBEYHOCTb PE3Y/IbTATOB fied-
TEIbHOCTY B OOAacTM IPOTUBOJEICTBYA M3MeHe-

HMIO K/JMMaTa BO3MOXKHO TOJIBKO IIPM YCTOIYMBOM
(bMHAHCMPOBAHNY, VM PA3BMBAKOLINECH TOCYAAPCTBA
IUVIAHUPYIOT ONMPATbCA Ha MEXIYHAPOJHYIO IIO-
Mo1gb. Bmecre ¢ tem CIIIA, 06bsABUB 0 BBIXOLE U3
[Tapwxkckoro cornmamenuss B 2017 r., 3apuxcupo-
Ba/Ii CBOIO MO3MIMIO O TOM, YTO OHM IPEKPaIaioT
BbiIaTel PoHAY, Ky/a IJIAHMPOBA/IN PaHee BHECTH
3 mupy pon® BesycmoBHO, Takoil IIar MOApbIBaeT
MeX[YHapOJHble JOTOBOPEHHOCTH, B TOM YNC/IE B
cepe duHaHCHpOBAHUA PA3BUTHSA, U IIOTIOXKEHNS
Appuc-Abebckoit porpaMMsl fieiicTBuil. Bmecte
¢ teM Ponp npopommkaer paborars. Hanpumep, B
oktsi6pe 2017 . on Beiermn Kasaxcrany 110 man
IO/ IS peali3aliuyl IPOeKTOB 110 BO30OHOBILAe-
MbIM MCTOYHMKAM 3HEPIMM: Pa3BUTHIO JICIIO/Ib30Ba-
HUA CONTHEYHO, BETPOBOI SHEPINH, 6umorasa u Ma-
JI0J1 TUAPOIHEPTETHKH, @ TAKKe Ha MOJIEPHU3ALINIO
U YKpeIUIeHNe 3/IEKTPOCeTell B LieIAX PaclIMpeHMs
VIHTETpaLyiyl BO30OHOB/IAEMBIX VICTOYHVUKOB SHEp-
i’

Takum 06pa3oM, MOXXHO KOHCTAaTMpOBAaTh, 4TO
B HacToslllee BpeMs CO3flaHa IPOYHasA MeXIyHa-
POJHO-IIPaBOBasd OCHOBA IIPOTMBOJENCTBUA W3-
MEHEHMIO K/IMMaTa B MEXIYHapOJHOM 3KO/NOrnye-
cxom npase (PKVK c gByms mporokonamu K Heit),
obbennHs0ONIAs OOMBIIMHCTBO TOCYJAPCTB MMpA.
Cy1ecTBeHHON HpPOOIeMOil SBIAIOTCA BOIPOCH
(GMHAaHCMPOBAaHMA TPOTMBOMENCTBUA U3MEHEHNIO
K/IMMaTa, 3aQUKCHpPOBaHHbIE B TOM YNC/Ie B AJjuc-
Abe6ckoit mporpamme fieiictTBuit. OCTIOKHSET [eno
nosunmg CIITA, oTKasbIBaAOIINXCS IIATUTH B3HOCHI
B 3eJIeHbli1 KIMMaTUIeCKuit POH.

3. Mepb! 0 IPOTUBOJEVICTBUIO M3MEHEHUIO
KnuMara 3a npegenamu Ilapikckoro
cornaleHnsa

HecmoTps Ha MHOTOYMC/IEHHbIE YCUIUA MEX]TY-
HapOJJHOTO COOOIIeCTBa, [jaXke BCTYIUIEHUE B CUITY
[Tapmxckoro cornameHyus He cCIacaeT KIMMAT B
JONrocpoyHoil nepcrektuse. B 2017 1. B paMKax
[Tporpammber OOH mo okpyskaromieit cpepe Obin
moxrorosned Jokmap (mamee — Joxmam IOHEID),
COITTACHO KOTOPOMY MUPY CPOYHO HY>KHO AKTH-
BU3MPOBATh IIArU IO JaJbHElIIeMy COKpalleHNIO
Hporuo3upyeMbix Ha 2030 I. BBIOpocoB Ha 25%, 110-
CKONbKY ¢ npuHATHeM Ilapipkckoro cormaueHns

7 3eneHblii KnuMaTuyecknin poHg. URL: www.greenclimate.fund/home (accessed date: 10.03.2018).

8 CLUA npekpallaloT BblAeNnATb CPEACTBa B «3€/eHblil KnumaTuuecknin GoHgy». — PUA Hosocmu. [octyn: https://ria.ru/
world/20170602/1495728171.html (nata o6palyeHuma: 11.03.2018).

° TMoppobHOCTN CM.: «3eneHbln» KNMMaTUYecKknin doHg Bbigenun Kasaxctany $110 maH. — WA Regnum. Joctyn: https://
regnum.ru/news/2331043.html (nata o6paiyeHuna: 11.03.2018).
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MMp TIO-TIDEKHEMY ABIDKETCS B HAIIPaB/IeHUM IO-
BBHILIIEHNA TeMIlepaTypsl Ha 2,9-3,4 °C B TeuyeHUe
atoro cronetus”. Jokmay IOHEII comep>xut BbI-
BOZIBI 0 TOM, 4TO B 2030 I. o>K1maeMblil 06'beM BbI-
6pocoB focturuer 54-56 I't B mepecyere Ha yre-
KICIIBII I'a3, YTO 3HAYMTE/IbHO Bbllle YpoBHA 42 I'T,
KOTOPBIII HEOOXOAMM I CO3[jaHMA BO3MOXXHOCTI
OTPaHNYUTH I70OAIBHOE MOTEIUIEHNE B 3TOM CTO-
netuu 1o 2 °C. VHpIMK croBamu, 06beM BEIOPOCOB
B 2030 I. peBBICUT HEOOXOMVIMBIN /s OrpaHude-
HIA I106aIbHOTO ToTerenns o 2 °C ypoBeHb Ha
12-14 I't. OgHa rUraToHHA IpYMEpPHO SKBUBa/IEHT-
Ha BBIOpOCaM, reHepupyeMbIM TpaHcrmoproM EC
(BK/IIOYAs aBMALMIO) B T€YEHIIE TOJIA.

YueHble IPUIIIN K COITIACHIO B TOM, YTO OTPaHM-
YeH1e I7T00a/IbHOTO IOTeIIEHNSA B 3TOM CTO/IETHH [0
2 °C (0 CpaBHEHMIO C HOVHYCTPUATLHBIMU YPOB-
HAMM) YMEHDIINT BEPOATHOCTD 60J/Iee MHTEHCUBHBIX
Oypb, 6071ee IPOTOKNTENTBHOT 3aCy XU, TIOBBIIICHNS
YPOBHA MOpSI M APYTUX IOCTeACTBUI M3MEHEeHV
K/IMMaTa. YCIeX B JJOCTVDKeHMH Oo/ee HUBKOTO Ile-
neBoro nokxasarend B 1,5 °C I03BONUT NUIIb COKpa-
TUTb, HO HE YCTPAHNUTD ITU MOCTIACTBUAL.

CormacHo pacyeTam, gaxe ecnu Ilapmxckoe co-
IIalieHne OyfieT OCYILIeCTBIEHO B IIOJTHOM 00beMe,
nporHosupyemble Ha 2030 I. BBIOPOCBHI IOCTaBSAT
MMPp Iiepef IepCIeKTBOI TOBBIIIEHNS TeMIIepary-
pbl B 3TOM cTONeTHM Ha 2,9-3,4 C. 3ajiep>kKa aKTUB-
HBIX Mep Ha HECKOJIbKO O/IVDKAMIINX JIeT, BEPOATHO,
HpyBeJeT K yTpaTe MepCIeKTUBbI JOCTIDKEHNA 1ie-
JIeBOTO TIOKa3aTend B CAEPKMBAHUY TeMIIepaTypbl
mo 1,5 °C, mact 60sblie BOSMOXKHOCTEN /s OIOKM-
pOBaHMA OTKa3a OT YIJIEPOJOEMKMX TeXHONIOTHIl 1
YBEIMYUT 3aTPAThI Ha IIepeXof] K MOZIe/IAM PasBUTHA
C HM3KMM YPOBHEM BBIOPOCOB B INIOOA/TBHOM Mac-
mTabe B 60jee MO3THNIT IePHOf.

Tem He menee B Jloxmage IOHEII o pasprise B
YPOBHAX BBIOPOCOB IIpEACTaBIeHA OLIEHKA TEXHO-
JIOTMIT ¥ BO3MOXKHOCTEN ITOMCKA CII0COOO0B JaIbHel-
IIEr0 COKpalleHus B TpeOyeMbIX MacIITabax, B TOM
4yIC7Ie TIOCPEJICTBOM Y4YacTisA HeroCyHapCTBeHHBIX
CyO'beKTOB, YCKOPEHMA TEMIIOB IIOBBIIICHUA SHEP-
roa¢GeKTUBHOCTU U VX B3aMMHOM YBS3KM C Lie/s-
MM YCTONYMBOTO Pa3BUTHA.

HerocynapcTBeHHble CYOBEKTBI (YaCTHBIN CeK-
TOp, TOPOJIA, PETMOHBI, TPYIIIBI IPAXK/aH, KOPEHHbIE
HapOJibl) MOTYT IIOMOYb YMEHBIINTb yPOBHM BHIOPO-
COB, YTO JIACT BO3MOXKHOCTb COKPAaTUTb YKa3aHHbIN

PaspbIB Ha HECKOBKO r'MraToHH K 2030 I. B celTbCKOM
X034JICTBE U TPAHCIOPTE IPK YCIOBYUM, YTO 3HAYN-
Te/IbHOE 4NC/I0 IHUIIMATUAB JOCTUTHYT CBOMX Iiefeit
U HE CTAaHYT 3aMEHOM IPYTUM JEICTBUAM.

I[ToBbieHye 9HeProaPPeKTMBHOCTH MPeCTaB-
nseT coboit elje OfHy 00/1acTh, MHBECTULIMU B KO-
TOPYIO MOIIM Obl IIPUHECTU 3HAYMTE/IbHBIE IUIOIDI.
B 2015 r. KannMTaNI0BI0XXEHN B IIOBbIIIEHNE SHEPTO-
9} HeKTMBHOCTI YBEMMYMIUCH HAa 6% ¥ COCTaBUIN
221 mnpp pomn. CIIA, yTo yKasbiBaeT Ha yxe Ipu-
HJIMaeMble Mephl.

C uenbio noBblLIeHNs 3PPEKTUBHOCTY MPOTHU-
BOJIE/ICTBYA MI3MEHEHNIO K/IMMaTa B IIPOLecC pery-
NMPOBAHMSA CETOIHA BKIIOYAIOTCA PasINyHble Opra-
HM3AIVM ¥ MEeXIYHapO[HbIe COIMAIleHNsA. B atom
oTHoueHun ormevaercd, yto PKMK ¢ mporokona-
MU He €IVHCTBEHHBI MEX]yHapOJIHO-IIPABOBOII
«LIeHTp 60pbOBI» ¢ M3MeHeHVeM K/IMMaTa, a CKopee
CPefiCTBO B3aMMOJEIICTBUA C HECKOMbKMMIU JIPYTHU-
MU 37IEMEHTAMIU C/IOXKHOV MEXIYHApOJHOI CHCTe-
Mbl yIpaBJIeHNsA HPOTMBOMECTBUEM M3MEHEHUIO
ximmara [Betsill et al. 2015:1]. B menom ato agexsar-
HO BINCHIBAaeTCA B COBPEMEHHOE MeXJYHapOoiHOe
9KOJIOrMYecKoe MpaBo, KOTOPOe MOXKHO OMMCATh
KaK CTIOXHYIO CHCTeMY, COCTOAMLIYIO 13 JelleHTpa-
NM30BAHHOM CETY B3aMMOJENCTBYIOIINX HOPM, JI0-
TOBOPOB 1 MHCTUTYTOB, KOTOPbIe IIOCTOSHHO ajjall-
TUPYIOTCS K BHeIHUM usMeHeHusaM [Kim, Mackey
2014:10].

Criacatb K/IMMArT CeTOfH:A MOTYT He TONbKO rOCy-
mapctBa. K aTomy mpoueccy npucoenuHARTCA pas-
Hble CyO'BeKTbI I aKTOPbI MEK/[YHAPOJHOTO IIpaBa.
Hampumep, EBpomeiickuit cow3 (efyHCTBEHHbII
yyactHMK PKVIK 1 IpoTOKOTIOB K Heil — pernoHanb-
Has opranusauus) [Peeters 2016a:183], Bonpuras
nBapuarka (CIIA, 6ygy4n yieHoM atoro ¢opyma,
He y4acTByeT B COTPY[JHMYECTBe IO JAHHOMY Ha-
npasiennio)'. Crpanpl BPVIKC taxke 6musku ce-
TOZ{HS K BBIPaOOTKe COBMECTHBIX JIeICTBII B chepe
IPOTUBOJEICTBUA M3MEHEHNMIO KIMMaTa M paspa-
60TKe coBMecTHBIX 06s3arenbcTB [Gladun, Dewan
2016:40].

Kpome Toro, Bo3MO>XHO, Hanbosee 3SHaYNTETbHASA
TEHJEHLMA B IPABONPUMEHEHNM B MEXIyHapof-
HOM 3KOJIOTMYeCKOM IIpaBe COCTOUT B IIOSB/ICHUM
IIMPOKOTO CIeKTpa HeOpMa/lbHOI HOPMOTBOpYE-
CKOJl JeATEIbHOCTY TIOf, 3TUJOV MEXIYHapOJHBIX
3KONIOrMueckux commamreduit, sxiaouas u PKUIK ¢

1% The Emissions Gap Report 2017. A UN Environment Synthesis Report. URL: https://www.unenvironment.org/resources/

emissions-gap-report (accessed date: 11.03.2018).

" G20 leaders’ statement on climate change highlights rift with US. URL: https://www.theguardian.com/world/2017/
jul/08/g20-climate-change-leaders-statement-paris-agreement (accessed date: 11.03.2018).
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Knorckum mpotokonom u Ilapyskckum cormaiie-
HreM. Kak ykaspiBaeT Kanagckuit mpogeccop 0rra
BpyHnu, pacrymiee 4yBCTBO HEOTTIOXHOCTU B OT-
HOIIEHV! Pa3/INYHbIX I7106a/IbHBIX 9KOTOTMYECKIX
po6IeM CTa/I0 IPMYMHON YBeIMYeHV KONMNYeCTBa
IPVMHATBIX PeLIeHNiI B paMKaX eXeroJHbIX KOHpe-
PeHLUII CTOPOH MEXIYHAPOAHBIX 3KOTOTMIECKIX
cormautennit [Brunnée 2002]. B atom npossisercs
HETPEPbIBHBI IIPOLECC B3AUMOJENCTBUA TOCY-
mapcTB-yyacTHUKOB. B pamkax PKMK u gomonuu-
TE/IbHBIX IIPOTOKO/IOB K Heil €)KeTOfHO MPYHIMAaeT-
cA OKOJIO IBYX HECATKOB pelleHnit (Hampumep, Ha
22-it koH(pepeHLYM CTOPOH B 2017 I. OBIIO IPUHATO
22 peureHns), TakuM 06pa3oM, y>xe ObUIM yTBEpiK-
JleHbI COTHM PELIEHNIL.

Bonee Toro, ceropHsa nosABIA0TCA aKThI JOKTPU-
Ha/IbHOV KOfVM(UKALNY, OTHOCALIMECA K «MATKO-
My» npaBy. K TakoBbiM oTHOCATCA [Ipnninnst Oco
1o obs3arenbcTBaM B cepe M3MeHeHMs KIMMara
[Oslo... 2015], paspaboTaHHbIe IPYIIIION 9KCIIEPTOB
B 2015 1., u Opupuyeckne npuHuunsl B chepe us-
MeHeHUs K/IMMara, IPUHATbIe B paMKax Accolya-
VM MeXXIYHapOJHOTO pasa B 2014 r."2

Takum o6pasom, gaxe ecnu Ilapiokckoe corma-
1IeHye OyieT OCYIIeCTBIEHO B IIOMTHOM 00beMe, TO,
COITIACHO HAyYHBIM JIJAaHHBIM, KIMMAT BCe PaBHO
HPOO/DKUT M3MEHATbCA. C IIefblo  yKpeIyieHus
MeXaHN3Ma IIPOTMBONENCTBUA WM3MEHEHUI0 K-
MaTa MPUHMMAIOTCA COOTBETCTBYIOIVE MOMUTUKO-
IpaBOBbIe Mepbl KaK ITyTeM IPMHATHA PellleHni Ha
koHpepenysax cropox PKVK u mpoTokonos k Heit,
tak 1 3a npefenamMu OOH. bonee Toro, MHOXXeCTBO
K/IMMaTocOeperaomux Mep BHEPAIOTCA B paMKax
[IPYTUX MEeX/IyHapPOTHBIX 9KOJOTMYECKUX COITIalIe-
HUIL ¥ IPYTUX OTPAC/IeN MEXYHAPOJHOTO IIpaBa.

4. OrpaxeHue Npo06IeMaTUKN U3MEHEHN
K/INMAaTa B IPYTUX ME&KAYHAPONHBIX
9KOTOTMYECKIX COTTAIIEHIIAX

CeropHsa 60/bIINHCTBO IT00AIBHBIX 9KOIOTIYE-
CKUX COITIAIIEHNIT aJaNTUPYIOTCSA K IpobieMaryike

VI3MEHEHNA KIMMaTa, IPYHIMAIOT TOKYMEeHTbI 0051-
3aTE/IbHOTO IV PEKOMEHJATeNbHOTO XapaKTepa,
4TOOBI BHECTH CBOJI BKIAJ B 9Ty Cepy.

KpymHbIM [OCTIDKEHMEM B MEXAYHApOLHOM
5KOJIOTMYECKOM IIpaBe CYMTAETCA NMPUHATHE B OK-
16pe 2016 1. 197 cTpaHaMu KuednuiicKux nonpasox
K MoHpeanbCKOMy IIPOTOKOJTY II0 BeIeCTBaM, pas-
PYLIAIOLIVIM O30HOBBI C/IOJ, KOTOpbIE IIO3BOJIAT
COKPaTUTb BBIOPOCHI BPENHBIX INAPHUKOBBIX TIa-
30B. Kuranmiickue momnpaBky HallelleHbI Ha pe3Koe
CHIDKEHNe MCIOIb30BaHUA IUAPOQTOPYINEepOsoB
(F'®Y). CornacHo mIpenBapuUTEIbHBIM MCCIENOBA-
HMAM, peanusalysA INOIPaBOK B IIOTHOM oObeMe
MOYKeT COKPATUTD TEMIIbI I7T00A/IbHOTO MOTEI/IeH A
eme Ha 0,5 °C, HECMOTps Ha TO, YTO TEMIIBI COKpa-
1[eHVsI 00eMOB BBIOPOCOB He HAYHYT YMEHbIIATh-
cs1 BIUIOTh 710 2025 1. [Abammaze u mp. 2018:36].

J3MeHeHne KIuMara, BbI3BAHHOE IIOBBIIIEHHbI-
MM BBIOPOCAMI ITAPHMKOBBIX I'a30B, Y)Ke CKa3anoch
U, C YU4eTOM MX TeMIIOB U MaciuTaba, OymeT u gaee
CKa3pIBaThCsl HA OMOPasHOOOpasyy Kak HEmocpes-
CTBEHHO, TaK ¥ B COYETAHUM C JPYTUMMU IIPUBO-
JHBIMJ MeXaHV3MaMM, BbI3bIBAIOIIMIMY U3MEHEHNA.
EcTb HEMaO OKa3aTeNbCTB BO3MEIICTBIUA M3MEHe-
HMs KIMMaTa Ha COKpalleHue OMopasHooOpasus.
JKMBOTHBIN M pacTUTENbHBINI MUP Y>Ke BBIHYX[IEH
IPUCIOCAONMMBATBCA K IlepeMeHaM B KIMMaTe Kak
IyTeM U3MEHEeHMA MeCT OOUTaHMUA, >KU3HEHHOTO
LMK, TaK V1 Iy TeM BBIPAOOTKY HOBBIX PM3MYECKIX
IpM3HAKOB. [l pelreHns sTux IpobrneM BefeTcs
IVIJIOT MEXJy ceKpeTapyaramy 1 opraHamy KoH-
BEHIMM 0 OMOIOrnyeckoM pasHoobpasuu 1992 r. n
PKVIK ¢ nporoxonamu, IPUHUMAIOTCA TOKYMEHTHI
PeKOMeHJIaTe/IbHOTO Xapakrepa'.

ITogo6HbIe mpolecchl UAYT U B paMKaX APYTUX
MeX/JYHAPOJHBIX SKO/IOTMYECKVX COITIALIeHNI, Ha-
npumep CTOKIO/IbMCKOJ KOHBEHLIMN O CTOMKUX Op-
raHMYecKuX 3arpsasHuTessix 2001 r.'

Takum 06pa3om, MO>KHO KOHCTATHPOBATD, YTO B
paMKax IJ00aNbHBIX 9KOTOTMYECKUX COITIALIeHNI
IPVHMMAIOTCA MepBI 110 afaNlTaluy K U3MEHEHNIO
K/IVIMaTa, BeleTCs JMAIOr MEX/y CeKpeTapyuaramiu

Moscow Journal of International Law

12 |LA Legal Principles Relating to Climate Change 2014. URL: http://www.ila-hq.org/index.php/committees (accessed
date: 11.03.2018).

13 Action Pledge by the Ad hoc Technical Expert Group on Biodiversity and Climate Change Convened under the
Convention on Biological Diversity. URL: http://unfccc.int/files/adaptation/sbsta_agenda_item_adaptation/application/
pdf/cbd_actionpledge.pdf (accessed date: 11.03.2018); The Lima Declaration on Biodiversity and Climate Change. 2017.
URL: https://www.cbd.int/doc/publications/cbd-ts-89-en.pdf (accessed date: 11.03.2018).

* Climate Change and POPs. URL: http://chm.pops.int/Implementation/Publications/BrochuresandLeaflets/tabid/3013/
Default.aspx (accessed date: 11.03.2018); Persistent Organic Pollutants Review Committee, 7" meeting, Geneva, 10-14
October 2011. Implications of the study on climate change and persistent organic pollutants Implications of the study
on climate change and persistent organic pollutants. - UN Document. UNEP/POPS/POPRC.7/7. URL: http://chm.pops.int/
TheConvention/POPsReviewCommittee/Meetings/POPRC7/POPRC7Documents/tabid/2267/ctl/Download/mid/7441/
Default.aspx?id=221&0bjlD=12502 (accessed date: 11.03.2018).
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u opraHamm 9Tux cormamennit (Bxmodas PKVK),
IPVHUMAIOTCS COOTBETCTBYIOINE MEKYHAPO/HbIE
aKThI PeKOMEHIATEIBHOTO XapaKTepa.

5. OTpakeHue NpoOIeMaTKN U3MeHeH N
K/IMMAaTa B Pa3IMIHbIX OTPACIAX
MeXIYHApOTHOIO paBa

Mepbl 10 ajanTanuy K HEraTMBHBIM IIOCIEN-
CTBUAM M3MEHEHNAM K/IMMaTa HaXOAT OTpakeHme
BO MHOTHX OTPAaC/IAX COBPEMEHHOTO MEXIyHapof-
HOTO IYO/IMYHOTO IIpaBa.

I[Ipexxzie Bcero, Haflo OTMETUTH TOT (PaKT, 4TO,
COITIACHO HAy4HBIM [JAHHBIM, CYIIeCTByeT peasb-
Has YIpo3a MCUYe3HOBEHNSA Psfla MaJIbIX OCTPOBHBIX
pasBuBaomuxcs rocyfapcts (Banyary, Kupnubatn,
Manbausbl, MapuaioBel OcTpoBa, CoOMOMOHOBBI
OctpoBa, TyBany) B pesy/bTaTe NOBBIILIEHNS YPOB-
HA MMpOBOro OKeaHa, BBI3SBAHHOTO IN00A/IbHBIM
usMeHeHneM kiaumara. COOTBETCTBEHHO, BCTaHeT
BOIIPOC O CYBEPEHNUTETE ITUX «JICUE3HYBLINX» TOCY-
lApCTB: OCTAHETCA /M OH C CYe3HOBEHMEM Teppu-
TOpUM KaK BaKHeJIIero Ipy3HaKa rocyflapCTBeH-
Hocti? IlosABATCA M ApyrMe BOIPOCHL: Hampumep,
TIOBJI€YeT JIV MICYe3HOBEHNE TOCYHAPCTB I1epecMOTp
[eMMMUTALVY MOPCKMX ITPOCTPAHCTB B pe3ynbTa-
Te (PaKTUYECKOTO M3MEHEHNS MCXOJHBIX JIMHMIT?
OcTaHeTcs U TPakAaHCTBO Y «39KONOTMYECKNX Oe-
KeHIL[eB» 13 9TUX rocypapcTs? [Xaxmua 2016b:410]
B aToM cry4ae y rocyaapcTB, KOTOPbIE CTPAJjAloT OT
HeO/IarONpMATHBIX MOCTEACTBUI M3MEHEHNU K-
MaTa, BCTAHYT BOIPOCHI OTBETCTBEHHOCTM K «BU-
HOBHIKaM», IIPU3BaTh K KOTOPOI OHM MOTYT Yepe3
MeX/[YHapOJHbIe CYAbl ¥ KBa3uUCyfeOHbIe OpraHbI
(nampumep, yepes Kommrer mo cobmopenuto Ila-
pykckoro cornamenys i Kommurer OOH no axo-
HOMIYECKVM, COL[VIQ/IbHBIM U KY/IbTYPHBIM IIpaBaM)
[Xaxmua 2016a, Beouxuit 2014].

B Hacrosiee Bpems 6b11a 3aMKCHPOBaHa NIIb
OflHa TIOMbITKA 3aIIPOCA KOHCY/IBTAaTMBHOTO 3aK/I0-
yeHnss B MexaynapopHoM cyge OOH. B 2011 .
KoHdepeHIMA MalbIX OCTPOBHBIX Pa3BMBAIOLINX-
¢ rocyfiapcTs 1o uHunmatuse Ilamay BblcTynmma
3a obpamenne B Mexpynaponusiit cysy OOH mns
HONTy4YeHNs KOHCY/IbTaTMBHOTO 3aK/MTI0YeHNs 10 BO-
IPOCY O TOM, HECYT /M TOCYAAPCTBA MEXIYHAPOT-
HYIO OTBETCTBEHHOCTb 32 BLIOPOCHI TAPHIKOBBIX I'a-
30B. QopMy/IMpPOBKa BOIPOCA 3BYYasa CleAyIOMIM

o6pasom: «CyliecTByeT /i1 MeXXAYHapOHOe 00s13a-
TE/IbCTBO TOCYAAPCTB 110 00eCIeYeH o TOTO, YTOObI
n06as eATeIbHOCTD B IpefieNiaX IPaHNMI] VX Teppu-
TOPNY, CBA3AHHASA C BBIJEICHNEM ITaPHUKOBBIX Ia-
30B, He HAHOCW/IA yllepOa APYTUM rocyAapcTBam?»!
OTa MHMIMATHBA He ObUIa HOfep)KaHa OOMbIINH-
cTBOM rocyzapcts B [enepanproit Accambiee OOH.
B 1ie/10M HeMb34 MCKIII0YaTh, YTO IOHO0OHBIN 3a1poc
OyneT NOBTOPEH, U BbIHECEHNE KOHCY/IbTaTUBHOTO
3akmodeHnss MexpyHaponueim cygom OOH B 6y-
IylleM OKa)XeT IO3UTUBHOE BIIVIAHVE Ha pelleHMe
npo6eMpl usMeHeHus knmumata [Bodansky 2017].
CIOXXHOCTb B JaHHOM CIIy4ae COCTOMT B JOKa3a-
TeNIbCTBE IPUYNHHO-CTIEACTBEHHON CBA3M MEXIY
JieATeIbHOCTDBIO VI IIPUYMHEHHBIM BPEJIOM, T.€. TOTO,
4TO BBIOPOCHI TAPHIKOBBIX 'a30B KOHKPETHOTO TO-
CyflapcTBa IpUBE/M K 3aTOIVICHNIO JAHHOI McYe3a-
0Ll OCTPOBHOJ CTPAHBI.

9TO BOIPOCH O/MypKaiiiero OyayIero, HO 1 ce-
TOf{HA Y>Ke MHOTO€ CHEeTaHO B Pa3/INMYHBIX OTPACIIAX
MEXIyHapOJHOTO IIpaBa C Iie/1bio 60PbOBI ¢ M3MeHe-
HJEM K/IMIMATA.

5.1. MexxgyHapofiHOe IPaBo NpaB YeNoBeKa

BrepBble mpob6nemaTuka M3MEHEHMA KIMMata
CTajla pacCMaTpuUBATbCA B PaKypce IPaBO3ALNT-
Holt TemaTuku ¢ 2008 r.'* OduumanbHoe Havamo
ICKyccuu Ob110 TooxkeHo 28 mapra 2008 r., korja
Obta npuHATa 6e3 ronmocoBaHus pesononys Co-
Beta OOH mo mpaBam uenosexka Ne 7/23 «IIpaBa
Yye/l0oBeKa M M3MeHeHMe Kiammara»'’. B Pesomromym
rOBOPUJIOCH, 4To CoOBeT IO IpaBaM 4eloBeka 0be-
CIIOKOEH TeM, YTO M3MEHEeHNe K/IMMaTa CO3/laeT He-
HOCPEACTBEHHYIO 1 IaJIEKO MAYIYI0 YTPO3Y /LA JII0-
fiel ¥ OOLIMH BO BCEM MMpE VM MMeeT MOC/IeCTBIA
UL TIONIHOTO OCYIIECTBJICHVS IIPaB 4YeIoBeKa, a
TaKKe IIPY3HALT, YTO M3MEHeHMe KIMMaTa SAB/IAeTCA
ob1ieyenoBeyeckoil mpobmemMoit, KoTopas TpebyeTr
I7106a/IbHOTO PelLleHNs.

Boree Toro, cerofHsa BOIpPOCH MI3MEHEHNS K/IN-
MaTa HaXOfAT OTPaKeHMe B JIeATETbHOCTM JIOTO-
BOPHBIX OPT'aHOB II0 IIPaBaM 4e/I0BeKa, B TOM 4MCIle
Ormarozjaps pacIIMpPUTENIbHOMY TONKOBAHMIO MMM
MesxyHapOfHbIX IIAKTOB O IIPaBaX 4elI0BeKa, YTO
HaXOJMT OTPaKeHMe B IIPUHMUMAEMBIX 3aK/TIOUM-
TeIbHBIX 3aMeYaHMAX IO JOKIaflaM TOCYHapCTB 1
peLIeHNsX 110 XKanobam.

J3meHeHNe KuMara Kak 9KOJIOIMYecKas Ipo-
01eMa TOTEHIMATbHO OKAa3blBaeT HEraTMBHBII

15 Palau seeks UN World Court opinion on damage caused by greenhouse gases. URL: http://www.un.org/apps/news/story.
asp?NewsID=39710#.WmelcKhl-Uk (accessed date: 22.01.2018).

¢ ConHues A.M. 3awjuma 3xKo102udeckux npas Yesoseka: yuebHoe nocobue. 2-e nsa. M.: PYOQH. 2015. C. 125.

7 Pe3sonioyus CoBeta OOH no npaBam yenoBeka oT 28 mapTta 2008 r. N2 7/23 «[1paBa YenoBeKa 1 U3MEHEHME KNMMaTa»
Loctyn: http://ap.ohchr.org/documents/R/HRC/resolutions/A_HRC_RES_7_23.pdf (nata o6paiieHus: 11.03.2018).
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addexT Ha cregyouMe IpaBa YeOBeKa: Ha JO-
CTaTOYHOE >KM/INILE, Ha IOCTATOYHbBIN >KM3HEHHDII
YPOBEHb 11 Ha IOCTYII K BOfe.

HeiicTBUTENBHO, npo611eMa M3MEeHeHUsA KIIN-
Mara IOfjHMMaeT MHOXXeCTBO BOIIPOCOB U HeCeT
yIPO3y MaccOBOI0 HapyIleHNs IIpaB 4yeloBeKa. Tak,
B Pesomonyn noguepkusanocs, 4ro 3abora o -
IAX 3aHMMaeT LEHTPajJbHOE MECTO B yCUIUAX II0
obecIIeyeHNI0 YCTONMYMBOTO Pa3BUTUA M YTO A
CIIPaBeIMBOTO  YAOBJIETBOPEHMA HOTpeOHOCTEl
HBIHELIHero U OyAyIVX IIOKoIeHni B 06/macTu pas-
BUTHA U OKPY’KaIOLIeil Cpefbl TpeOyeTcs oCylect-
BJIeHHe ITPaBa Ha pa3BuTHe. Mamoumyline Bo BCceM
Mupe, 0COOEHHO IPOXXUBAOIINE B PailOHAX BBICO-
KOTO pUCKa, YPE3BBIYANHO YA3BVMMBI A BO3JEl-
CTBMA M3MEHEHMsA KIMMaTa ¥, KaK IIpaBulo, 6oee
OrpaHNYeHbl B OTHOLIEHU! BO3MOXKHOCTEN! ajianTa-
. BmecTe ¢ TeM HU3KOPACIIONIOKEHHbIE U IpyT1e
Majible OCTPOBHbIE CTPAHbI, CTPAHbI C HUSMHHBIMU
HpUOPEKHBIMM, 3aCYLUUIMBBIMU M IIOTY3aCyLIIN-
BBIMM PallOHaMM W/IM paliOHaMM, ITOJBEPKEHHbIMMI
HAaBOJHEHMAM, 3acyXe ¥ OIYCThIHMBAHUIO, U pas-
BUBAOIVECS CTPaHbl C HEYCTOMYMBBIMM TOPHBIMU
9KOCHCTeMaMy O0COOEHHO IIOfIBep>KeHbl Hebmaro-
IPUATHOMY BO3/IeJICTBUIO MI3SMEHEHMA KIMMaTa.

VismeHeHye Knyumara BHOCUT CYLIECTBEHHYIO
HOBU3HY B TPAaKTOBKY HOHATHA «OexXeHel, I0-
CKOJIbKY B JJOKYMEHTaX PeKOMEH/ATelIbHOI0 Xapak-
Tepa, a TAKXKe B IOKTPMHE MEX/[YHAPOJHOIO IIpaBa
HOSIBUINCH TEPMUHBI «3KOMOTMYECKMe OeXeHIIb»,
«KnuMaTndeckme OexeHubl» [VBaHoB, beksames
2013; Xaxuna 2016a] B oTHOLIEHUY TPYILI XKUTETIEN,
BBIHY)K/IEHHO IlepeMelleHHbIX B pe3y/nbrare Heb/a-
TONIPUATHDIX IIOCTIE,CTBII M3MEHEHMA KIMMaTa.

ITapmxckoe cormamenue 2015 r. — 3T0 nepBbIi
MHOTOCTOPOHHMUIL MEXYHAPOJHbIN JOTOBOP, TEKCT
KOTOPOTO COZIEPXKUT CCBUIKY Ha 0053aTelbCTBa TO-
CyiapCTB B 00OTacT 3aIIUTHI ITpaB denoBeka. B Co-
IJIallleHNY TOBOPUTCA, YTO CTOPOHBI JO/DKHBI «IIpU
OCYILECTBJIEHN IEVICTBUIL B LIe/IAX pelleHNs Mpo-
071eM, CBA3aHHBIX C U3MEHEHMEM K/IVIMATa, yBaXKaTb,
HOOMWIPATH ¥ NPMHUMATb BO BHUMAaHME CBOY COOT-
BETCTBYIOILIe 00s13aTe/bCTBAa TOCYHAPCTB B 007Ia-
CTM IpaB 4YesioBeKa». HecMoTps Ha TO 4YTO AaHHOE

IIOJTIO)KEHVe COIEpPXKUTCA TONBKO B IpeaMbyne 1
He CO3JaeT HOBBIX OTHEIbHBIX IPaBOBBIX 00:3a-
TEIbCTB CTOPOH, HENb3Sl He YYeCTb ero BaKHOCTb.
XOT# CCBIIKM Ha TIpaBa YelIoBeKa yoKe MOSBIAINCH B
peutennsx koupepenunit cropon PKMK!', Bkmove-
HJie TAKOTO MOJIOXKeHNs B mpeam6byny CornarueHns
MIMeeT IOMUTUYECKUI I MOPA/IbHbIN BeC I CO3JaeT
IPAMYI0 CBA3b MEXJY 00sA3aTelbcTBaMU IO K-
MaTHYeCKOMY PeXMUMY M TeMu 00s3aTelbCTBaMU,
KOTOpbIE CTOPOHBI B3SUIM Ha Ce0s B COOTBETCTBUM
C MEXJIyHapOHBIM IIPaBOM IIpaB 4Ye/lOBeKa U Ha-
L[MIOHAJIBHBIM 3aKOHOmaTenbcTBOM [Adelman 2018].
Takum o6pasom, 0XMmaeTcs, 4TO CTOPOHBI OYAYT
TOJIKOBAaTb CBOM OO0s3arenbcTBa 1o Ilapykckomy
COIIAIIEHMIO C Y4eTOM APYTUX CYLIECTBYIOLIMX 0051-
3aTe/IbCTB II0 IIPaBaM Ye/I0BeKa, KaCAIOIIMXCA TAKUX
BOIIPOCOB, KaK y4acTye 0OLIeCTBEHHOCTI B IPYHA-
TUY PEIIeHNI], a TAK)Ke IPaBa >KeHIINH I KOPEHHBIX
HapOJ|0B.

[IpobnemMa M3MeHeHVsA KIMMara 3aTparuBaeT
IpaBa KOPEHHBIX HAPOJOB MMpa KaK YA3BUMOI Ka-
teropuu Hacenenus [Abidin 2015]. B ITapmxckom
cormameHun 2015 I. IBaXObl YIIOMMHAETCH IPO-
6emaTrKa 0co00I PO/M KOPEHHBIX HAPOJOB B IIPO-
TUBOJEVICTBUM M3MEHEHMI0 KnuMara. B nmpeambyre
TOBOPUTCA: «...IIPY3HABASA, YTO U3MEHEHMe K/IMMara
ABNAeTCA 061ell 03a00YeHHOCTHI0 4el0BEeYecTBa,
CropoHaM crefyeT, IIpy OCYLIeCTBIEHNN JIefICTBUI
B L|e/IAX PellIeHN IPo6ieM, CBA3aHHBIX C U3MEHEHN -
€M K/IMMaTa, YBaXKaTb, HOOLIPATh M IPUHUMATb BO
BHUMaHIe. .. TIpaBa KOPEHHBIX HAPOJOB, MECTHBIX
06myH. ..» boree Toro, ieATebHOCTD 110 aJalTaLI N
K VI3MEHEHUI0 K/IMMaTa JO/DKHA «OCHOBBIBATHCA...
Ha TPaJMIVOHHBIX 3HAHMAX, 3HAHMAX KOPEHHBIX
HapOJIOB I CYCTeMaX MeCTHBIX 3HaHWit...» (IL. 5 CT. 7
[Tapwkckoro cormamenns). Hecmorpss Ha TO 4TO
PO/Ib TPaAMIMOHHBIX 3HAHWII Y>Ke NPU3HABA/NACh B
Oormee paHHUX pelleHMAX KOH(DepeHIMiT CTOpoH",
ccblIKa Ha Hee B COIVIAIIEHNY OTKPBIBAeT My Th /A
0osee MMPOKOTO Y4acTVA HOCUTeENEN TPafyi[VIOH-
HBIX 3HaHWII B MEX/[YHapOLHOI 60pbbe ¢ M3MeHe-
HMEM KIMMaTa. OTOT NOTEHILVAN IOAKPeIUIAeTCA
peuterviem 21-i1 KoHdepeHumym cTopoH co3aaTh
wiaTdopmy /s 0OMeHa OIIBITOM MECTHBIX OOLIMH 1

'8 Noknag KoHdbepeHuun CTopoH o paboTe ee WwecTHagUaTon ceccum, coctosBLenca B KaHkyHe ¢ 29 Hoabps no 10 ge-
kabpa 2010 roga. Yactb BTOpas: Mepbl, nprHaTble KoHdepeHumeln CTopoH Ha ee 16-11 ceccun. Joctyn: http://unfccc.int/
resource/docs/2010/cop16/rus/07a01r.pdf (nata o6paiieHms: 11.03.2018).

1 Cm., Hanpumep: [Joknag KoHdepeHummn CTopoH o paboTe ee 16-11 ceccum, coctonaBLleiica B KaHKyHe ¢ 29 HOs6pA no
10 nekabps 2010 r. Yactb BTOpasn: Mepsbl, npuHaTble KoHdepeHuureli CTOpoH Ha ee 16-i1 ceccum. [octyn: http://unfccc.
int/resource/docs/2010/cop16/rus/07a01r.pdf (nata o6paleHma: 11.03.2018); Joknaa KoHdepeHuun CTopoH o paboTe ee
17-11 ceccnm, cocTonaBueiica B [lyp6aHe ¢ 28 Hoabpa no 11 gekabps 2011 r. YacTb BTOpas: Mepbl, NpuHATble KoHpeper-
umen CTopoH Ha ee 17-i1 ceccun. Joctyn: http://unfccc.int/resource/docs/2011/cop17/rus/09a01r.pdf (nata obpaiieHuns:

11.03.2018).
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MEXOYHAPOAHOE 3KOJTOTMYECKOE MPABO

A.M. ConHues

KOPEHHBIX HaPOJIOB ¥ COBMECTHOTO VICIIO/Ib30BAHMA
HepeiOBOIl IPAKTYKM IIPeJOTBPAleHN U3MEHEeH A
K/IMMAaTa ¥ afjalTanuy K Hemy™.

[TocteneHHO QopmupyeTcss U CymeOHas Ipakx-
THKa B 9T0i1 06mactu. [IprMepoM MoXKeT CITyXUTb
IPAaKTMKA MeXaMepPMKAHCKOI CUCTEMBI 3allMTbI
npaB uenoBeka. [IpencraBuTenu ABYX KOPEHHBIX
HapoJ0B 00pPATIINCh C XOfiaTalicCTBOM B Mexame-
PUKAHCKYI0 KOMUCCHIO TI0 IIpaBaM 4elloBeKa Ipo-
TuB KaHazibl 0 TOM, 4TO 6e3fielicTBIE FOCYAapCTBa B
OTHOIIEHNY M3MEHEeHV KIMMaTa IIPUBENo K Hapy-
IIEHVSIM VX TIpaB desioBeka (MHyuTsl npotus CIIA
u Kanapgsr B 2005 r.*! u atabacku nporus KaHazmsl
B 2013 r.2) [McCrimmon 2016; Jaimes 2015]. Xorsa
TPYAHO TOYHO HOHATD, OYEMY «MHYUTCKas HeTHU-
Lyisi» ToTepriena Heypady (B Hos6pe 2006 r. xozma-
TalICTBO ObIIO OTK/IOHEHO, OCKO/MbKY Komuccus ve
ycTaHoBMIA PaKTa HApYLIEHVA IIPaB, 3alMIeHHBIX
AMepuKaHCKOII ieK1apalyesi IpaB 1 0053aHHOCTe!
qenoBeKa). TeM He MeHee «aTabacKaHCKasl IETULIV»
uMeeT 6OIbllIe IIAHCOB HA YCIeX M3-3a VI3MEHEHUI
B 3aKOHOJIATE/IbCTBE U COCPEJOTOYEHMA CYTH HeTHU-
VM IMEHHO Ha BBIOpOCax YepHOro yriepopa (mpo-
IYKT HEIOJHOTO CTOPAaHWsA YIVIA, JU3€IbHOIO TO-
IUINBA, OMOTOIUINBA U OMOMACCHI, ABIAETCA CaMbIM
CIIPHBIM ~ CBETOAOCOPOMPYIOIIMM KOMIOHEHTOM
B3BELIIEHHBIX YaCTUI*) B KayecTBe NPUYMHBI U3-
MeHeHMs K/IMMara B IOJSIPHBIX obmactax. Ocoboe
3By4yaHMe pelreHne Kommccnmy MOXeT NOMydYMTDb
B cBeTe IpuHATOro B ¢pespane 2018 r. Koncynpra-
TUBHOTO 3aK/IIO¥eHMA MeXaMepuKaHCKOTO Cyfia
II0 IIpaBaM 4enoBeka?!, B KOTOpoM 3apMKCHpOBaHa
npsAMas CBA3b MEX]y HEBEPHOI rOCyHapCTBEHHOI
HOJIUTHKOI B cepe 60pbOBI C M3MEHEHNeM KIuMa-
Ta U HapyILIeHNeM IIPaB Ye/oBeKa.

Ectp ompepenennas crenuduka u B HebIaro-
IPMATHOM BO3JIEVICTBUM M3MEHEHNs K/IMMaTra Ha

KOPEHHbIe HapoOfbl, IpoxuBawiye B Poccuiickoin
®epepanmu. Ilponecc n3MeHeHNA KayMMara BIUsAET
Ha oKpy>katomyio cpery Kpaiinero Cesepa — mMecTa
IPOXXMBAHUA KOPEHHbIX MAJIOUMC/IEHHBIX HapOJOB
Poccun, ycyry6nss adpdexT HecKonbKux GakTopos:
IPsAMOrO BO3JEICTBUA [IeATeIbHOCTY 110 OCBOEHMIO
TEPPUTOPUH, 3aTPASHEHNUA U3 MECTHBIX U Y/asieH-
HBIX MICTOUYHMKOB, BEJJeHN: JIECHOTO XO3AJCTBa Ha
IPOMBIIIEHHO OCHOBE 1 TACTOUIIIHOTO )KMBOTHO-
BozicTBa [ABepuna 2014:27]. Hanpumep, cokparie-
HJIe CHE)KHOTO IIOKPOBA KaK C/IefICTBIUE TIOTEI/IEH N
KuMaTta Oyfer cocoOCTBOBaTh MUTPALMV BUIOB
PacTeHMil 1 KUBOTHBIX K CeBepY, BCIIE[CTBIE YEro
HEKOTOpbIe PailOHbl TYH[Pbl HA KOHTMHEHTE MOTYT
UCYE3HYTb, YTO, B CBOK OYepefb, O3HAYaeT IOAB-
JIeHNe HeylOBIeTBOPUTENbHbBIX YCTIOBMIl Jiid OJle-
HeBojcTBa. [loaTOMy KnmMMmaruyeckyue M3MeHEHNs,
HPUBOJALINE K TOMY, 4TO JIefi 06pa3yeTcss HAMHOTO
HO3[Hee, YeM OObIYHO, NIV HEOTHOKPATHO B Tede-
HJIe 3IMHETO IIepUOfia TaeT, CTABAT IIOf] YIPO3y CO-
XpaHeHUe M pa3BUTIIE O/IEHEBOJCTBA.

5.2. MexXpyHapOoHOEe MOPCKOe IIPaBo

CornacHo oLeHKaM MeXlyHapOgHOI MOpPCKOI
opraumsanyu  (MIMO) KymyaATMBHBIL BBIOpPOC
IIAPHMKOBBIX Ta30B OT MOPCKMX CYHOB COCTAB/IAET
ok0710 900 miH T%. C OIHOJ CTOPOHBI, 3TO CPaBHU-
TeJIbHO MaJIo — 2,7% I1M06a/IbHOrO KOMNYECTBA BbI-
OpOCOB ITAPHMKOBBIX Ta30B, HO C APYTOil — IPEeAIo-
naraercs, 4To K 2050 I. 3TO 41C/I0 MOXKET Y[ BOUTHCSA
VI YTPOUTBCSA, €C/IY He OYIyT IPUHATBI MepbI 110
CHIDKEHMIO BBIOPOCOB™.

C uenbio cHIDKeHMs BbI6pocoB B 2011 1. 6puIH
npMHATH nonpasky K [Ipunoxenuto VI MexxnyHa-
POJIHOJ KOHBEHIIMM IO IPEJOTBPAllleHNI0 3arpsAs-
HeHMA ¢ cyfioB 1973 1., nsmeHennoin IIporokonom
1978 1. x Heit (MAPIIOJI 73/78) [Yubing 2016:3].
B ITpunoxennn VI nosasunach HoBad rnasa 4 «IIpa-

20 MyHkTbl 134-136 PewweHnsa 1/CP.21. URL: http://unfccc.int/meetings/paris_nov_2015/session/9057/php/view/decisions.
phpt#c (accessed date: 11.03.2018).

2 Inuit Circumpolar Conference, Petition to the Inter-American Commission on Human Rights Seeking Relief from
Violations Resulting from Global Warming caused by Acts and Omissions of the United States (December 7, 2005). URL:
http://earthjustice.org/sites/default/files/library/legal_docs/petition-to-the-inter-american-commission-on-human-
rights-on-behalf-of-the-inuit-circumpolar-conference.pdf (accessed date: 11.03.2018).

2 Petition to the Inter-American Commission on Human Rights Seeking Relief from Violations of the Rights of Arctic
Athabaskan Peoples Resulting from Rapid Arctic Warming And Melting Caused by Emissions of Black Carbon by Canada.
URL: http://earthjustice.org/sites/default/files/AAC_PETITION_13-04-23a.pdf (accessed date: 11.03.2018).

2 BblbpoCbl YepHOro yrnepofa: BO3AeNCTBME U cMArdeHve nocnenactsuid. [Loctyn: https://new.wwf.ru/upload/
iblock/1b0/02_black_carbon_emissions_twopager_final_12march2013_rus_2.pdf (gata o6paiieHus: 11.03.2018).

2 Inter-American court of human rights “Environment and human rights”. Advisory Opinion OC-23/17 of November 15,
2017. Requested by the Republic of Colombia. URL: http://www.corteidh.or.cr/cf/Jurisprudencia2/busqueda_opiniones_
consultivas.cfm?lang=en (accessed date: 11.03.2018).

% Third IMO GHG Study 2014. Executive Summary and Final Report. URL: http://www.imo.org/en/OurWork/Environment/
PollutionPrevention/AirPollution/Documents/Third%20Greenhouse%20Gas%20Study/GHG3%20Executive%20
Summary%20and%20Report.pdf (accessed date: 11.03.2018).

% |bdem. P. 127-147.
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BIIa 9HEProapGeKTUBHOCTYU I/ CYAOB», KOTOpas
cienama o0sA3aTeNbHBIM VIHIEKC IPOeKTHPOBaHMA
sneproaddexrusroct (EEDI) mns HOBBIX cymos
u Ilnan sueproapdexruHocTn cymos (SEEMP)
I BCeX CYZIOB. DTU MOMOXKEHNA BCTYIIIN B CUTY
1 siuBaps 2013 1. ¥ IpUMEHUMBI KO BCeM CyziaM 60-
nee 400 T Ba/0BOJ BMECTMMOCTH.

B pomonnenne x mompaskam 2011 r. x ITpuio-
>xeanio VI xk MAPIIOJI 73/78 KomuTeT 1o 3aiigure
Mopckoit cpensl VIMO B oktsi6pe 2016 T. yTBepant
JlopoXxHyI0 KapTy mis paspaboTKu BCeoOBbeMIIo-
meit crparernu VIMO 1o cokpaiieHnio BEIOPOCOB
IapHMKOBBIX Ta30B ¢ cyzoB”. OHa mpepgycMarpyuBa-
eT TIepBOHAYATIbHYI0 CTPAaTEerMI0 COKpAIlleHNs BbI-
OpOcOB NApHUKOBBLIX T'a3oB. JIToroBas crparerusa
Oyner npuuaTa B 2018 1. [lopoxkHast Kapra uMmeeT
LIe/IbIO0 YIyullleHVe 9HeProaeKTUBHOCTH CYHOB.

5.3. MeXXxayHapoHOe BO3yIIHOE IPaBo

[pakaHckas aByManusa HPOU3BOAUT He3HAYN-
TeIbHbIe BBIOPOCHI — ImpuMepHO 1,3% oT rmo6an-
HBIX BBIOPOCOB, HO 3Ta IMpa MOXKET BBIPACTU B
4-6 pas x 2050 r., eciu He OYAYT IPUHATHI MEPHI,
HaIpaBeHHblE Ha MIPOTVBOJENCTBUE M3MEHEHUIO
K/IMMaTa B paMKaX MeX/yHapOJZHON OpraHMU3aly
rpaxpanckoit aBuanun (VIKAO)®. C 2010 . IKAO
3aHMMAETCA BOIPOCAMM M3MEHeHNUS KIMMaTa 1 C
TeX IOp cAeaHo Hemayno. Haubonbime pe3ymbraTsl
OBUIV JOCTUTHYTHI 32 IIOCTIEHNE /1BA TOJA.

Ha mnnenapHom 3acemanmm 39-i1 ceccum Ac-
cambnen VIKAO 6 oxrtsa6ps 2016 r. 6bU10 focTur-
HYTO COIJIALlIeHNe O HOBOII IM0OANbHOI CHUCTeMe
PBIHOYHBIX Mep B IielAX KoHTponA smuccuu CO2
MexxpyHaponHoit aBuanuu®. Cucrema VIKAO, ka-
CaoIIAsACA KOMIIGHCAIIMY U COKPalljeHNs BBIOPOCOB
yriepona fis MexxayHapopHoit aBuanyy (CORSIA),
ObTa paspaboTaHa B JONONHEHME K KOp3MHE Mep
IO COKPAIIeHNIO 3MICCUM, KOTOpbIe COOOIIeCTBO
BO3JIYLIHOTO TPAHCIOPTA Y’Ke IPUMEHseT B LIeIAX
cokpamenusa amuccun CO2 oT MeXAYHApOLHON
aBManuy. B Hee BKIIIOUEHBI TeXHIYECKME U 9KCILTY-
aTalVIOHHbIE YIy4IleHNA U JOCTIDKEHNA B 00/1acTy
IPOU3BOJICTBA 11 MCIOIb30BAHNA YCTONYNBDIX a/lb-
TePHATUBHBIX BMUJIOB aBUAL[IOHHOTO TOIMBA. Pea-
nusanus cucteMbl CORSIA HayHeTCS ¢ MMIOTHOTO

sTama (2021-2023 rT.), 32 KOTOPBIM IIOC/IEAYET TIep-
BB 9Tan (2024-2026 rT.). YyacTre B IBYX Ha4aib-
HBIX 9Tanax OyfeT ZOOPOBOBHBIM, @ CIIEHYIOLIVIT
atan (2027-2035 IT.) OXBaTUT BCe Y4YaCTBYIHOLIVeE
rocypapcrsa. HekoTopble nckmoueHns ObUIn cena-
HBI JII1 HAYMeHee PasBUTBIX CTPaH, MaJIbIX OCTPOB-
HBIX Pa3BMBAIOLIMXCA FOCY/IapCTB, Pa3BUBAIOMINXCSA
CTpaH, He VIMEIOLIMX BbIXOA K MOPIO 1 TOCYapCTB
C 04€Hb HU3KMMY YPOBHAMH J€ATEIbHOCTY MEX/Y-
HapOJIHOVI aBUALIUM.

Coser MKAO mnpunan Hosolit CTaHZapT Ha
amuccuio CO2 caMoeToB, KOTOPBII OyzeT croco6-
CTBOBATb YMEHDBIIECHNIO BO3/IENICTBYA aBUALMIOHHOI]
3MVCCUM TIAPHUKOBBIX Ia30B Ha ITI00AIbHBIN KIN-
MaT, 6 Mapra 2017 r.*° Hapsy ¢ BbILIEyHOMSHYTO
JIOTOBOPEHHOCTbIO O HOBOJI CHCTeMe KOMIIEHCALUN
Yl COKpAIlleH!S BBIOPOCOB YITIepOfa /A MeXIyHa-
ponnoit aBuanyy (CORSIA) HoBbii CraHpapr Ha
ammccuio CO2 caMoseToB NOATBEP)KAAET BEeLYILIYIO
pOJIb ¥ KOHKpETHbIE JIeliCTBUA aBUaTPAHCIIOPTHOTO
CeKTOpa, HallpaB/IeHHbIe Ha 0becIiedeHye yCTOdN-
BOTO VI 9KOJIOTMYECKN OTBETCTBEHHOTO OYRyIero
TPaXXJJAHCKOJI aBMalMM BO BCEM MIUPe.

Meppl no orpanmuennio amuccun CO2 Bos-
IYIIHBIX CY[OB, comepkamyecss B HoBoM ToMe III
ITpunoxxennsa 16 «OxpaHa OKpy>Karoleil cpefbl» K
UMKarckoil KOHBEHIIMM O MEXJYHapOJHON TIpax-
JAHCKOI aByaryu 1944 r., mpepcTaBiAoT co60it
HePBBIIT B MUpe I7100a/IbHbII OTPAC/IeBOI CTAHAPT
Ha CepTU(UKALNIO KOHCTPYKLMUIT CaMOJIETOB, pe-
rnameHTHpytommit amuccuio CO2. K HOBBIM TUIaM
KOHCTPYKIIMII BO3[YIIHBIX CY[OB 3TOT CTaH[ApT
HayHeT NpuMeHATbcA ¢ 2020 I, a K TUIIaM KOHCTPYK-
LVJi BO3YIIHBIX CY0B, HAXOJAIMXCA B IPON3BOJ-
cTBe, — ¢ 2023 1. B manpHermeM 6e3 CYLIeCTBEHHO
MOJIePHU3AIMM KOHCTPYKLMM BBIITYCK M3TOTABIIN-
BaeMbIX B HaCTOsIee BpeMs BO3/IyIIHBIX CY/0B, KO-
Topble K 2028 I. He OYAYT COOTBETCTBOBATH 3TOMY
CTaH/IAPTY, JO/DKEH OBITD IIPEeKpaIlleH.

5.4. MexxayHapogHO€E 5KOHOMITYeCKOe IPaBo

Ienpiit KoMIIIEKC npo6HeM, CBA3aHHbBIX C M3Me-
HeHJeM K/JMaTa BCTaeT B MEX/lyHapOJIHOM 9KOHO-
MI4YecKoM IpaBe. B mepuop meiictBua KmoTckoro
IPOTOKO/MA OBUT KpaliHe aKTya/lbHBIM BOIIPOC TOP-

¥ Progress made in developing GHG strategy for international shipping. URL: http://www.imo.org/en/MediaCentre/
PressBriefings/Pages/28Progress_made_in_developing_GHG_strategy.aspx (accessed date: 11.03.2018).
% Top 3 misconceptions about CORSIA. URL: https://www.icao.int/environmental-protection/Pages/A39_CORSIA_FAQ6.

aspx (accessed date: 11.03.2018).

2 [I0CTUTHYTO UCTOPUYECKOEe COrfalleHre Mo COKPALLEHNI0 SMUCCMN MeXayHapoaHol asuaummn. Joctyn: https://www.
icao.int/Newsroom/Pages/RU/Historic-agreement-reached-to-mitigate-international-aviation-emissions.aspx (aata o6pa-

weHuns: 11.03.2018).

30 CoseT IKAO npriHMMaEeT HOBbIW aBUALMOHHbIN cTaHAAPT Ha amuccnio CO2. loctyn: https://www.icao.int/Newsroom/
Pages/RU/ICAO-Council-adopts-new-CO2-emissions-standard-for-aircraft.aspx (nata o6patyeHus: 11.03.2018).
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TOB/IM KBOTaMMl Ha BBIOPOCHI NApHMKOBBIX T'a30B
B KOHTEKCTe 00sA3aTe/lbCTB IO MEX/YHAPOSHBIM
5KOHOMIYECKUM Cor/aleHnAM. Bee 6omburyio ak-
TYa/IbHOCTb IIPHOOpETAaeT BOIPOC O COOTBETCTBUM
HopmaMm BTO Mmep, HampaB/ieHHBIX Ha 3Heprocbe-
peXeHNe U UCHOIb30BaHNMe albTePHATMBHBIX JC-
TOYHMKOB 3Heprun®'. Hanpumep, MOXXHO OTMETHUTD
y’Ke HeCKO/NbKO cropoB B OpraHe 1o paspereHno
cnopoB BTO no moBofy coOTBETCTBUA «3€/IEHBIX»
cybocupmit Hopmam BTO. 310 sxamober SAnonun n
EC x Kanage (DS412); CIIIA no noBony mnoppep-
Ky VIHpuell pousBOAuTeNeil COTHEYHBbIX OaTapeit
(DS452) u Kuras x EC no noBopy mpegocrapieHns
pAZoM CcTpaH - uwieHOB EBpomerickoro comosa (B
JacTHOCTH, VITanmuenn un FepMaﬁmeﬂ) JIBTOTHBIX Ta-
pudos npousBoauTenim ynctoi sHeprun (DS456).
OctaHoBuUMCs TIOfpoOHee Ha mepBoM fene. Crop
Kacajcs mporpamMmbl mrTata OHTapuo Imo mpefo-
CTaB/ICHVIO CIEIMAIbHBIX JIbIOTHBIX TapudoB, 110
KOTOPBIM 3aKYIAeTCA 37eKTPUIECTBO Y NPOU3BO-
fUTeNell 3MeKTPOIHEPIUM, MCIONb3YIOIUX BO3-
0OHOB/IIeMble MCTOYHUKM 3HEPIUM, B YaCTHOCTU
3HEpIUIO BeTpa M COJHI, IPY YCIOBUM 3a/iefiCTBO-
BaHUA STUMU IPOU3BOAUTEIAMY OIIpefielleHHOM
IO MECTHOTO 00OPYAOBAaHMA B CO3JAHUM Y Pas-
BUTUY MHPPACTPYKTYPHI /IS BIPAOOTKM 371€KTPO-
anepruu. YKano6sr Snounu n EC ocHoBbIBanuch Ha
Hapymenyy KaHajoll mpuHIMIA HAIOHATBHOTO
pexxuma (ct. I11:4 TATT-1994 u ct. 2.1 Cornautenns
10 VHBECTMIVIOHHBIM MepaM, CBA3aHHBIM C TOp-
ronieit (TPVYIMC)). Anennsiumonssii opran BTO
Hofiep>Kajl BbIBOJ, TPETENCKOI TPYIIIbI O TOM, 4TO
nporpamMMa KaHafickoro mrara OHTapyo He COOT-
BeTcTByeT mpaBmwiaM BTO, mockonbky HapyuieH
IPYHINIT HAIMOHAIbHOTO pexuMa. B atom crope
OCTaJICA Hepas3pelleHHbIM BOIIPOC: CUMTAITCA TN
MepBl TOCYHApCTBEHHO MOJIepKKM ITPOU3BOMIN-
Teell YMCTON dHepruu cybcuamamm? XoTs OH SB-
JIA€TCs K/IIOUEBBIM C TOYKM 3PEHMA NMPAKTIIECKOTO
HpVYIMEeHeHVsl TTIONIMTUKY, HAaIlPaB/IeHHOI Ha 60pbh0y
C M3MEeHeHMeM K/IMMaTa BO MHOIMX CTPaHax™’.

5.5. MeXXayHapoiHOe NpaBO MHTeIeKTyallb-
HOJI COOCTBEHHOCTH

Cratba 10 ITapmxckoro cornamenus 2015 r. mo-
CBsAI[EHA BOIIPOCAM MeXIYHAPOIHOI Iepefiadn Tex-
Hojoruit. B Anauc-A6e6ckoit mporpamMme JieiicTBUI
OTMedaeTcss 0cobass Po/Mb LIENOTO psAfid MEX[yHa-
POZIHBIX OPraHOB M OpraHM3aLuil B fiene (QUHAHCK-
pOBaHMA ¥ BHEAPEHMs TeXHOTOINI, CHIDKAIOMINX

Harpysky Ha kmmmar (Komuccun mo Hayke U TeXHU-
Ke B Le/IAX PasBUTUA; MEXaHM3Ma 110 TeXHONIOTHUAM,
JEJCTBYIOLIEro I0f, Srupioli PaMoYHOM KOHBEHLVN
OOH 06 m3MeHeHMM KIMMaTa; KOHCY/IbTaTMBHBIX
ycnyr Llentpa u CeTyt 110 TEXHONOTUAM, CBA3aHHBIM C
U3MEeHEeHUeM KIMMaTa; JessTeIbHOCTY 110 HapalliBa-
HUIO NTOTeHLMaNa BceMMpHON OpraHmsanuy MHTEN-
nekryanpHoi cobctBeHHOCTH (BOVIC) M ceteit Ha-
IVIOHA/IbHBIX LIGHTPOB O0JIee YICTOro IPON3BOACTBA
IOHMJIO) (m. 122). MOXHO TOBOPUTb O TOM, YTO
CK/IZIbIBAE€TCA  MEX/YHApOLHO-IIPABOBOM  PE&XUM
Tepefayn SKOJIOrMYecKy 000CHOBAaHHbIX TEXHOMOT I
1A DOCTVDKEHMA Liefieil IpefoTBpallieHNs M3MeHe-
HJA K/IMMATa, afalTaluy ¥ CMATYeHNsA ero Iocyes-
crBuit. Kak ormeuaer npo¢. M.B. Illyrypos, ceropus
ocoboe 3HaueHMe IPHUAAETCA MCCIE[OBAHUIO IIep-
CIIEKTUB OCYLIECTBIEHUSA MEXIyHapOJHO-IIPaBo-
BBIX 00513aTe/IbCTB 110 Iepefjade TeXHOJIOTUIT B CBETe
YKpeIJIeH!s COOTBETCTBYIOLIMX OpraHM3alMOHHO-
IPaBOBbIX MEXaHM3MOB, a PellleHMe 3aJjau ycuie-
HIsI TeXHOJIOTMYECKOTO NOTeHIMa/a Pa3sBUBaOLINX-
A TOCYZJaPCTB B K/IMMATH4ECKON cdepe 3aBUCUT OT
CUHEpPTVY Pa3NMYHbIX GOPM 1 HaIpaBIeHWIT MEXY-
HapopHoro corpyaHndectsa [[IIyrypos 2017:35].

B menom mpob6nemaTuka mpoTUBOLENCTBUS U3-
MEHEHMIO K/IMMaTa HaXO[MUT OTPaKeHMEe B PasHbIX
OTpaciAX MeXfyHaposiHoro npasa. Ha mpumepax
U3 MEX/[yHapOJIHOTO IIpaBa IIPaB Yel0BeKa, MeX/Y-
HapOJIHOTO MOPCKOT0 ITPaBa, MEX/[yHapO/JHOT'O BO3-
[LYLIHOTO ITIpaBa, MEX/yHAPOJHOTO 9KOHOMMYECKO-
ro IpaBa Mbl II0Ka3aaM B HACTOALIEM pasfiesie, KaK
VIMEIOIINIAICA HOPMATUBHO-IIPAaBOBOJ MAacCUB 3THX
oTpacneil ajanTupyeTcsi K BbI30BaM HM3MEHEHM:
xmMara. CrefyeT IpU3HATh, 4TO CTONb OOWINMP-
HBIJ1 TIPAaBOBOI MAaccyUB (BK/TIOYAIOLINIT HOPMBI KaK
00643aTe/IbHOTO, TaK U PEKOMEHJATENbHOTO XapaK-
Tepa) B PasHbIX OTPAC/IAX MEXIYHAPOLHOIO IpaBa
B cdepe NPOTUBOAEICTBUA M3MEHEHNIO KIMMATa,
C OJJHOI CTOPOHBI, YC/IOKHAET IIPaBOIIPYMEHEHHNE,
HO C IPYTOil — CBUJIETENIbCTBYET O (OPMUPOBAHUM
MEX/YHapOJHO-IIPABOBOTO PeXMMa IIPOTUBOJEN-
CTBIA M3MEHEHUIO K/IMMaTa.

6. Poccua 1 m3smMeHeHNe KiImMara

B Konuenuun BHemrHen momutuku PO 2016 .
oTrmeuaercs: «Poccuiickaa ®epepanysa BbICTyIaeT
3a paclIMpeHyie MeXIYHAPOSHOIO COTPYLHNIECTBA
B Le/IAX 00eclleyeHns 9KOIOTMIecKol 6e30macHo-

31 Activities of the WTO and the challenge of climate change. URL: https://www.wto.org/english/tratop_e/envir_e/climate_

challenge_e.htm (accessed date: 11.03.2018).

32 MapkunTtaHoBa A. CooTHolLeHne mep no 6opbbe ¢ n3meHeHrem Knmmata n Hopm BTO. — Mocmel. 2015. Boin. 4. loctyn:
https://www.ictsd.org/sites/default/files/review/Mosty_July_2015_0.pdf (aata obpawieHus: 11.03.2018).
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CTU U TIPOTUBOJENCTBUA M3MEHEHUIO KIMMaTa Ha
IUIAHeTe, MICXOfiA, IPEXe BCEro, U3 BaXKHOCTH CO-
XpaHEeHUs U IIOBbILIEHM: 3KOJIOTMYECKOro ITOTEeH-
IMaja JIeCOB ¥ OCHOBBIBAACh Ha HEOOXONVIMOCTY
VICTIONb30BaHMA HOBENIINX 9HEPro- 1 pecypcocbe-
peramIx TeXHOJIOIUl B MHTepecax BCEro MUPO-
BOro coobuiecta. Hage>XHoit OCHOBOI MeX[yHa-
POIHOTO peryImpoBaHysA B chepe KIMMaTHIeCcKOi
HOMUTUKMA Ha [ONTOCPOYHYIO II€PCIEKTUBY IpU-
3BaHO crarh [lapikckoe cornaenue, IpUHATOE HA
ocHoBe PamouHoi1t konBentyn Opranusanyy O6be-
IvHeHHbIX Hanuit 06 nsmeHeHny KamuMara ot 9 Mas
1992 r. Cpenu IpMOPUTETOB HA NAaHHOM HallpaBle-
HUM - JiajIbHelilas pa3paboTka Hay4HO 06OCHO-
BaHHBIX IIOIXOJI0B K COXPAaHEHUIO OTaronpuATHONM
OKPY>KaIOILell Cpefibl ¥ HapalllBaHNEe B3aUMOJEl-
CTBMA CO BCEMM TOCYHAApCTBaMM B 3TON 0OIacTy
VI YIOBIETBOPEHMA IOTPEOHOCTEI! HBIHENIHETO
u 6ymymux noxonenmit. Poccuiickas Depepanms
BBICTYIIaeT IPOTUB JMICKYCCTBEHHOJ IONNUTU3ALUN
HIPUPOJZOOXPAHHON IPOOIEMAaTKM, ee VCIONb30-
BaHMA J/1 OTPAHUYEHNsA CYBEPEHNTETA TOCYAAaPCTB
B OTHOIIEHUY VX IIPUPOJIHBIX PECYPCOB, a TAKXKE B
Le/IX HeoOpOCOBeCTHON KOHKYpeHImm» (1. 41)*.
Hanmomuum, 410 MMeHHO 6naro;1ap;1 nosunumu Poc-
cun u Bonpeku MHeHMto CIIIA Bctymmn B cuny Ku-
oTckmit mpoTokon. Poccusa nopnumcana ITapmxckoe
cornautenye 22 amperst 2016 1., yTo moATBEpXKAALT
IPUBEP)KEHHOCTb Hallleil CTPaHbl KOJIEKTMBHBIM
Ie/IM MUPOBOTO COOOIIecTBa IO IIPOTMBOHEII-
cTBMIO IMo6ambHOMY HoTerieHnto. [Ipu aTom B 3a-
asnernn MUJI Poccun otmevanocs: «C npuHATIEM
[Tapyokckoro cornmaimenns, OObeINHAIIIETO YCU-
VA PasBUTBIX ¥ Pa3BUBAIOIMXCA CTPAH B €MHOM
MeX/JYHapOJHO-TIPaBOBOM (opMare, CO3[JaHBI Ha-
JleKHble PAaMKM /IS JOITOCPOYHOI'O YPEerya1poBa-
HMS K/IVIMaTi4ecKoit mpo6semsl. OxuaeM cKopeii-
IIero 3aITycKa I1eperoBOPHOro Ipoliecca 1o, Sr1oil
Pamounoit koasernn OOH 06 nsMeHeHNN Ki1nma-
Ta 110 pa3pabOoTKe KOHKPETHBIX IIPAaBIJI peajn3alium

I[Tapykckoro cormanieHnsA. ITo 3a/I0T CO3TAHNA He-
06XOAMMBIX YCIOBMII /1A BCTYIUIeHNA CormaleHns
B cuy. HaleneHsl Ha Ipofio/keHue aKTMBHOTO yJa-
CTHSA B IIepEroBOpax ¥ B3aMMOJENCTBUE CO BCEMM
TOCYAapCTBaMM B iyXe IApTHEPCTBA U KOJJIEKTUB-
HOJI OTBETCTBEHHOCTI» .

B 1ienom Ha ceromHAIIHNUI feHb HAKOMUJICS JIO-
CTaTOYHO OOJIBLION 0OBEM MEXAYHAPOSHO-IIPABO-
BBIX JIOKYMEHTOB B c(epe IPOTUBOAENCTBUA U3-
MEHEHMI0 K/IMMaTa, aKTOB eBPOIEiCKOro IpaBa
[Abammpase u fp. 2018], HaIMOHAIBHOTO 3aKOHOZA-
Te/IbCTBA, & TAK)Ke PellleHNiT MeXX/TYHapOIHbIX 1 Ha-
IMIOHA/IBHBIX CYHOB, KOTOPbIE TPeOYIOT [IeTalbHOTO
aHamm3a. [Iprndem, ecrv 3a py6e)koM BBIXOAUT JOCTA-
TOYHO MHOT'O PasHOrO pojia CTaTey, UCCIeOBaHNIA
1 MOHOrpadmii, TO, K COXKaJIeHUI0, OTeYeCTBEHHAsA
JIOKTPYHA He MOXKeT MOXBACTaTbCsA TaKMMMU JJOCTH-
eHUAMI. boree TOro, BCTpevyaroTcs (aKTIdecKue
OIMOKY B TOJKOBAaHMM MEX/[YHAapOJHO-TIPaBOBBIX
aKkToB B cepe M3MeHeHus KnmMara. Hampumep, B
2016 1. 6b11a OIYO/IMKOBAHA CTAThS O MIEPCIEKTIBAX
yaactus Poccun B Knorckom mporokorne [Kaxnre-
mamBum 2016]. Y ato mpu toM, yto 31 mexkabps
2012 r. 3aKOHYMICA OTYeTHBIN Inepuop mo Kmort-
CKOMY IIPOTOKOZNY, a B 2015-M y>Xe OBUIO NIPUHATO
[Tapikckoe cornmaurenue. [JaHHbIT GaKT TOBOPUT O
HEBBICOKOM YpOBHe 00CYyX[eHMs HpobeM u3Me-
HeHMA KIMMAaTa Cpefy POCCUIICKMX IOPUCTOB, YTO
IPUBOAMUT K HEKOTOPOJ IyTaHMIE B CYXJEeHMAX.
Hamnporus, nmpod. F0.A. Tuxomnpos 060cHOBbIBaeT
Te31C 0 POPMUPOBAHNN B CCTEMe POCCUIICKOTO 3a-
KOHOJIATeTbCTBA HOBOTO KOMIIJIEKCHOTO MHCTUTYTA
IIOJ] Ha3BaHMEM «IIPaBOBOe ObOecreyeHne coxpaHe-
Hys KMara» [Tuxomupos 2016].

IIpencraBnserca, 4yro B Poccum Bompocsl mpo-
TUBOJIEJICTBIA I3MEHEHMIO K/IYIMaTa He HaXOfAT J0-
CTaTOYHOTO OTPAXEHNUS B 3aKOHOJATENbCTBE. JTI
Ipo6IeMBI ITPeNMYIeCTBEHHO PEIIaloTCsl Ha yPOBHE
HONMUTUYECKUX 3asIBJIEHNII ¥ BHEIPEHMA 9KOIOTIYe-
ckux TexHonoruit*’. Ectp Kimmmarndeckast jokTprHa

Moscow Journal of International Law

33 KoHuenuua BHewHen nonutukmu Poccuiickon Oepepaunn (yT8. MNpesvaeHtom PO B.B.MyTuHbIM 30 HOA6pA 2016 T.). [o-
ctyn: http://www.mid.ru/foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/content/id/2542248 (gata ob6palyeHus:
07.10.2017).

3 PacnopsxeHue MpaButenbctea PO ot 14 anpens 2016 1. N2 670-p «O nognucaHum MapuKcKoro cornalieHus, NPUHATOro
12 pekabpa 2015 r. 21-i ceccuein KoHdepeHuun CtopoH PamouHoli koHBeHLMn OpraHu3auyun O6beanHeHHbIX Haumii 06
N3MeHeHUN Knumatar. — CobpaHue 3akoHo0amesbcmea P®. 2016. N2 17. Ct. 2427.

3 CoobweHne MU Poccun gna CMU ot 22 anpensa 2016 r. «O nognucaHun Poccuiickon Oegepaumein Mapukckoro co-
rnalweHuna, NPUHATOro nop arupon PamouHon KoHBeHuun OOH 06 uameHeHun knumatar. Joctyn: http://www.mid.ru/
foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/content/id/2248604 (gaTa ob6patieHus: 07.10.2017).

% Cm., HanpumMep, NPoeKT «KnnmaTnyeckn HelTpanbHaa X03ANCTBEHHaA AeATENbHOCTb: BHEAPEHWE HaWTyYLUnX AOCTYM-
Hblx TexHonorun (HAT) B Poccuinckon Mepepauuux». Joctyn: http://www.good-climate.com/content/ru/news.php?nid=1
(nata obpatleHna: 11.03.2018). bbinm NPUHATLI HOPMaTMBHbIE NPaBOBbIE aKTbl, PErynupytoLLre NPoeKTbl COBMECTHOIO OCy-
LeCTB/IeHWSA, MPeaycMOTPeHHble KMOTCKUM npoTokonom (cMm., Hanpumep: MoctaHosneHve Mpasutenbctea PO ot 15 ceh-
TAGPA 2011 r. N2 780 «O mepax no peanusaumm ctatby 6 Knotckoro npotokona k PamouHol KoHseHUmy OOH 06 nsmeHe-
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2009 r. u naH ee peaymsaryu o 2020 ., mpuHAT
npukas Munnpupopbsl Poccun or 30 mrona 2015 r.
Ne 300 «O6 yTBep>KAeHUY METOANIECKUX YKa3aHWi
U PYKOBOJICTBA 10 KONMYECTBEHHOMY OIIpeie/IeHIIO
o6beMa BBIOPOCOB MAPHMKOBBIX 'A30B OpraHM3aL-
AMH, OCYILECTB/IAIIMMI X035ICTBEHHYIO Y UHYIO
nestenpHOCTb B Poccuitckoit Oepepanym»®®.

B ®enepambHom 3akoHe oT 10 AuBaps 2002 r.
Ne 7-@3 «O6 oxpaHe OKpy»Karolieil cpenpl» (pex. oT
31 pexabps 2017 1.) HM C7IOBa He TOBOPUTCS O IPO-
TUBOZEIICTBUM M3MeHeHuo kmMara [HaydHo-npaxk-
TUYECKUIT KOMMEHTapUIL. .. 2018], xoTsa ecTb, Halpu-
Mep, CTaTbsi 00 OXpaHe 030HOBOTO CJIOsI aTMOChepbl
(ct. 54). Be3ycnoBHO, HY)KHO BHECTU COOTBETCTBYIO-
1y1€ IONPABKY B 9TOT 3aKOH B YaCTHOCTY 1 aJIeKBAaTHO
OTpasNTh MPoO/IeMy M3MEHEHNs KIMMaTa B POCCHIA-
CKOM 3aKOHOJATeIbcTBe B LienoM [Vbparumos 2012].
Tak, npod. A.Sl. PbDKeHKOB IpefyiaraeT JOIOTHUTD
ct. 3 OepepanbHoro 3akoHa «O6 0xpaHe OKpY>KaroLLelt
Cpepbl» HOBBIM IIPUHIMIIOM «IIPAaBOBOJ OXPaHBbI K-
MaTa», KOTOPbIil Ha CErOffHA ellle HOCUT YMUCTO JIOK-
TpUHAIbHBI XapakTep [Pobkenkos 2018:168]. Kpome
Toro, B OefepaibHOM 3aKkoHe 0T 4 Mast 1999 . Ne 96-D3
«O6 oxpaHe arMocdepHOro Bo3ziyxa» (pef. ot 13 nromns
2015 ) B crarbe «Ipe6oBaHms OXpaHbl aTMOCHEPHOTO
BO3JlyXa IIpK IIPOEKTUPOBAHNM, PasMellieHNI, CTPOU-
Te/IbCTBE, PEKOHCTPYKIIMN U SKCIUTyaTaluy 06beKToB
XO3AVICTBEHHONM M VHONM JeATEbHOCTI» TOBOPUTCH,
4TO «3aNPelaloTCA IPOEKTMPOBaHME, pasMelleHye
Y CTPOUTENIBCTBO OOBEKTOB XO3SVICTBEHHOI ¥ MHO
JIeAITeIbHOCTY, (QYHKIMOHVPOBaHME KOTOPBIX MOXKET
HPUBECTY K HeO/TaroNpUATHBIM M3MEHEHAM KIMMaTa
¥ 030HOBOTO /1051 aTMOC(EPbI, YXYALICHNIO 30POBbS
JIOTIeN, YHUYTOXXEHMIO TeHeTHeCKOro oH/a pacTe-
HIIT ¥ TeHeTNYecKoro (OH/A >KMBOTHBIX, HACTYIIe-
HII0 HeOOPATUMBIX IIOCTIACTBII JIS JIIOfiell U OKpY-
aroreit cpepip» (1. 8 cT. 16).

B nenom Poccuiickaa ®epeparnys nopepxusaet
MeX/JYHapOJHO-TIPaBOBOE COTPYAHIYECTBO B cepe
IPOTUBOMENCTBYA M3MEHEHUIO K/IMMATa, HO IIpef-
CTaB/IAeTCA HEOOXOAMMBIM IIPOBOAUTD JIeTA/IbHYIO
UMIIIEMEHTAlMI0  TIONIOXKEHUI  MEX/YHapOJHbIX
cornamennit B aroit obmactu. CornmacHo 1. 1 ct. 82
depepanpHoro 3akoHa «O6 oxpaHe OKpy»Karolieit
Cpefibl» «MEeXJyHapOoiHble JOroBopbl Poccuiickoin
Depnepaiym B 06/1aCTH OXPaHbI OKPYXKaIOLIIell cpe-
Zibl, He TpeOyIolye /I IPYIMEHEHNA U3[jaHNA BHY-
TPUTOCY/LAPCTBEHHBIX AKTOB, IIPUMEHSAIOTCA K OT-
HOIIEHNAM, BO3HMKAIOLWIMM IPU OCYIIECTBIEHUN
IeATENIBHOCTY B OOAcTM OXpaHbI OKpY)KaloIleit
Cpefibl, HEIIOCPEICTBEHHO. B MHBIX c/yyasax HapA#y
C MeXAyHapoiHbIM poroopoM Poccuiickoir ®e-
fiepaluyt B OO/IACTY OXPaHbI OKPY>KAIOIEN Cpefbl
NPUMEHAETCA COOTBETCTBYIOLINMII HOPMATUBHBII
IIPaBOBON aKT, IPUHATBI I OCYLIeCTBIEHNA T10-
JIOKEHUIT MEXIYHapOJHOro gorosopa Poccuiickoin
Depeparyn» [HaydHo-mpakTiyecknit KOMMeHTa-
puii... 2018:477-484]. IlpencraBiseTcs, 4To faneKo
He Bce nonoxenusa PKVK u Kuotckoro mpoTtokona
(Poccus He BbIIIA U HO-ITPEXHEMY ABJIAETCA CTO-
poHoii KMOTCKOTrO IpOTOKO/MIA) ABJAIOTCA CaMOVC-
nonHuMbIMY. [I03TOMY, KaK yIOMMHA/NIOCh BBIIIE,
TpebyeTcsi COOTBETCTBYIOLIASA MMIUIEMEHTALVA.
Bonplnyo paboTy Hy>KHO IIPOBECTH 1 B IEPYOJ 1O
patudukannu Poccuiickoit Pepeparym [aprxcko-
ro cornamenns 2015 I. B IelAX COOTBETCTBYUA HOPM
POCCUIICKOTO 3aKOHOJATE/IbCTBA MOIOXKEHNUAM 3TO-
ro goroBopa. Poccmiickas mpaBoBas 6asa B chepe
IPOTUBOJEICTBIA MISMEHEHNIO K/IMMaTa ellje He TaK
pasBuUTa, YTOOBI MHAVBYUIBL Y TPYIIIbL JINL] VIMEIN
OCHOBaHUA /I HOJA4M UCKOB B CYJ, KaK 3TO IIPO-
ucxoput B Hupepnanpax [Peeters 2016a], -
nuHax*, CIIIA n gpyrux crpanax. Bmecre ¢ Tem He
Oynem 3a0bIBaTh O IIPMBEEHHOM BbIle II. 1 CT. 82

HUW Knumatax. — CobpaHue 3akoHodamesnscmea P®. 2011. N2 39. Cr. 5486; PacnopsxeHue lNpasutenbctea PO ot 2 anpens
2014 r. N2 504-p «O6 yTBEepKAEHMM NiaHa MeponpuAaTUA No obecneyeHunio K 2020 rogy cokpalleHus obbema BbI6pOCoB
NMapHVKOBBIX ra30B [J0 YPOBHsA He 6onee 75 npoueHTOB o6bemMa yKa3aHHbIX Bbiopocos B 1990 rogy». — CobpaHue 3aKoHo-
damenbcmaa PQ. 2014. N2 15. C1. 1778; MNpwrkas MyuHakoHompassutua Poccum ot 30 miona 2010 1. N2 352 «O6 yTBepKaeHnM
nopsaKa BeAeHnA peectpa NPOeKTOB, OCYLLeCTBAEMbIX B COOTBETCTBMM CO CTaTbel 6 Knotckoro npotokona kK PamouHom
KoHBeHUUn OOH 06 nameHeHnmn knumatax. — bBHA @OMB. 2010. Ne 39; Mpuka3 MuHnpomaHepro Poccum ot 22 aHeapaA 2008 .
N2 15 «O6 opraHM3aLmm pacCMOTPEHMSA 1 NMPOBEPKIM X0Aa pean3auym NPOeKToB, OCYLLECTB/AEMbIX B COOTBETCTBMM CO CTa-
Tbel 6 Knotckoro npotokona K PamoyHoin koHBeHumy OOH 06 nameHeHumn knumatay. — CIMC «KoHcynemanmllnoc» v 1.4.).

37 PacnopsxeHue Mpe3ugerTa PO ot 17 gekabpsa 2009 r. «<O KnnumaTryeckon goKTpuHe Poccuiickoro rocygapcteay. — CMC
«KoHcynemanmllntoc»; PacnopsxeHue Mpasutenbctsa PO o1 25 anpensa 2011 r. N2 730-p «O6 yTBepKAEHNN KOMIMIEKCHOTO
nnaHa peanusauun Knumatmyeckon gokTpuHbl Poccninckon Oepepauun Ha nepuog ao 2020 ropa» (ped. ot 31 AHBapsA
2017 r.). - CM1C «KoHcynemaHmlTnoc».

3 Mpwuka3 MuHnpupoabl Poccun ot 30 mioHA 2015 1. N2 300 «O6 yTBepXKAeHNM MeTOAMNYECKMX YKa3aHW U PyKOBOACTBA
Mo KOJIMYeCTBEHHOMY onpefesieHnio 06bemMa BbIGpPOCOB MapHUKOBbIX ra30B OPraHM3aLyaMm, OCYLLECTBAIOWMMN XO3Ai-
CTBEHHYI0 1 VHYI0 AiesTenbHoCTb B Poccuiickoin Depepauun» (3apernctprposaH B MuHiocte Poccun 15 gekabps 2015 T.
N2 40098). — Cl1C «KoHcynemaHnmlnoc».

% The Philippines Human Rights Commission and the ‘Carbon Majors’ Petition. URL: https://www.ejiltalk.org/the-
philippines-human-rights-commission-and-the-carbon-majors-petition/ (accessed date: 11.03.2018).
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depepanpHoro 3akoHa «O6 oxpaHe OKpy»Karouieit
cpensi». bonee toro, npod. A.Il. AuucumoB mpep-
JlaraeT JOKTPYMHA/IbHbIE Pa3pabOTKM, KOTOpbIe MOT-
7 OBl IOTEHLMANbHO NPUTOAUTHCA POCCUIICKUM
I0pUCTaM IIpY CYAeOHON 3alyTe MMYIIeCTBEHHBIX
IpaB IPaKflaH, HAPYIIEHHbIX I3MeHeHJeM KI1MaTa
[Arucumos 2015:28].

7. CIITA n nsMeHeHNe KIMaTa

Iomutuka CIIIA Hepegko 3aK/IOYaeTcs B TOM,
4TOOBI AKTMBHO MMUTHPOBATD COAEIICTBIE B pa3pa-
0O0TKe U IMPVHATUN YHMBEPCATbHOTO MEXIYHapOJ-
HOTO JIOTOBOpa, a TaKKe B IIPUCOEIMHEHNN JPYIUX
rocyziapcTB 6e3 cBoero nociepymoero ydactus. Tak
6b110 ¢ KNOTCKMM ITPOTOKO/IOM, TaKast ke MOIBITKA
HabmofaeTcs cerofHs ¢ [TapypkcKuM cortaleHneM.
Ho B peiictButenbHOCT BCe cnoykHee. HamoMHaMM,
yro CIIIA cxavama nopnucanu Ilapmkckoe corma-
menne, a jgeroM 2017 I. oOBABUN, YTO BBIXOJAT
U3 Hero. JTO 3asBJIeHMEe HOCUT, CKOpee, IIOoNuTIYe-
ckuit xapakrtep. C I0pUAMYEeCKOll TOUKY 3peHNs OHO
npoTuBOpedntT CT. 28 Ilapiykckoro cormamieHus,
I7ie TOBOPUTCS, YTO TOJIBKO IO MCTEYEHUN TPeX JIeT
c MoMeHTa BCrymienus CornalieHusa B CUIy CTO-
POHa MO>XKET BbIITY U3 Hero. [Ipu aToM Takoe 3asB-
JIeHMe BCTYNIUT B CHJIY IO MICTEYEHUY OJHOrO rojia
C JlaThl IONYYEHUS JIETIO3UTApVEM YBeTOM/IEHUA O
BbIxofie. Bonee Toro, aTy cuTyauuio geTanabHO Mpo-
KOMMEHTHMPOBAJI aMepUKaHCKuii npodeccop Huxko-
nac PobuHcoH: «Borpoc cHKeHus BBIOPOCOB map-
HMKOBBIX I'a30B HAXONMTCA B BEfIEHMM KaXKIOTO 13
50 mrraroB CIIIA, tak xak no Koncrurynun CIIA
IITaThl YIIOJIHOMOYEHBI PEryInpoBaTb BOIPOCHI,
CBsA3aHHbIE C YHEPIeTUKOIL, B YACTHOCTHU, KaK U I7ie
IPOU3BOINTD 3NEKTPUYECTBO. Takme IITATHI, KakK
Kamudopuns u Hoto-Vopk, perynupytor, Kak u rje
IIPOU3BOIUTD 3/1eKTpudecTBOo. Bce uTo Morno cre-
nath QefepanbHOe IPABUTENIBCTBO — 3TO 0OCYANTD,
crIefiyeT /I KOHTPOIMPOBATh CUTYALUM, CBsI3aHHbIE
C TPAHCTPAHMYHbIM 3arpASHEHMEM MEXY IITaTaMu.
Takum o6pasoMm, pefepanbHbIM OpraHaM OTBOJUTCS
HeOO/bIIasA PONb B PEryIMpOBaHUM 3arpsA3HEHNA
BO3/1yXa, MCIO/Ib30BAHNA IIPUPOJHOIO Tasa U TPy-
6onposonios. Ho B Kamudopuun, Horo-Vopke n
6OMBIIMHCTBE IITATOB HAOMIONAETCA 3HAYUTENbHbIN
IpOrpecc B OTKase OT yIJIA U YBeIMYEHUN IIPOU3-
BOJICTBA BO3/1yLLHOJ 11 COTHEYHOI SHEPIUM, A TAKXKe
B JICIIO/Ib30BAHNY IPYTYX UCTOYHNUKOB. Tak u Oymer
HPOJOJDKATBCS, TIOKA NOJIOBMHA I'y0epPHATOPOB IITa-

TOB 1 4/1eHoB KoHrpecca He cormacubl ¢ IIpesupen-
toM. [locne pemennsa Tpamia, 8 ntons, mrar [aBaitn
CaMOCTOSATE/IbHO IMIPUHA 3aKOH O COITIACHM BBIIIOJI-
HATD nono>xkeHus [apskckoro cornamenys. Tak 4To
ITpesupnent Tpami 3T0 fienaeT TOMBKO /1A CBOUX U3-
Ouparerneii, oH TakuM 06pa3oM obpaiiaeTcs K TeM,
KTO 3a Hero roynocosai. ...CIIIA Bce paBHO OymyT
006s13aHBI y4aCTBOBATD B COBELIAHMAX CTOpoH Cora-
IIEHNA Y JPYTUX MEPONPUATHUAX B T€UEHNE TPeX JIeT.
Ecmn oH He mombiTaeTcs OTKasaTrbcs oT PaMovHOI
kouBennyy OOH no msMmeHnenmio kanmata 1992 r.,
4TO CTaHeT Kyfia 607ee Cepbe3HBIM IIOCATaTeNbCTBOM
Ha MeXyHapoziHoe rpaBo» [Comuies 2017].

Takyum 06pa3om, Mbl IPOAHAIM3NPOBA/IN MO3K-
uuu Poccnitckort @epepauyn u CIIA B KoHTeKcTe
IPOTUBOMEICTBYA U3MEHEHNUIO KIMMAaTa U IPULIINA
K BbIBOZLY, uTO CIIIA B mocefiHee BpeMs NOfpbIBAIOT
MEXIyHapOJHbIE JOTOBOPEHHOCTH B cdepe 60pbObI
C U3MeHeHNeM Knmmara, a Poccutickas Qepepanns,
HAIIPOTUB, NOJ/IeP>KUBAET YCTPeM/IEHN MeXIyHa-
poxnHoro coobuiectBa B cdepe HeOOXOVIMOCTH CTa-
Ommmsanyy BHIOPOCOB NMAPHMKOBBIX ra3oB. Bmecre
C TeM A MMIUIEMEHTALVIM MeXXIYHapORHbBIX 00s-
3aTe/lbCTB B cepe NMPOTUBOEIICTBYA U3MEHEHNIO
KnuMaTa B Poccuitckoit Pefepaliuy HY>KHO BHOCUTD
HOIPaBKM B HALMOHAJbHOE 33aKOHOZIaTeIbCTBO, B
TOM 4MCIIe B IpenBepun paruduxanyu [Tapikcko-
ro cornmamennsd 2015 r.

8. 3akmrouenue

B Hacrosmee BpeMa MeXIyHapopHOe cooblie-
CTBO JIBVDKETCA B IIPaBY/IbHOM HaIIpaB/ICHNUY U VIMe-
eT BCe BO3MOXHOCTH HPEJOTBPATUTD INOOAIbHOE
M3MeHeHUe KIMMara U TPOMAJIHYI0 4Ye/IOBEeYeCKyo
Tparefuio.

V3sMenenne Knmmara — 9TO Ba)KHENIINIA Mera-
TpeH™, KOTOPbIil OKa3bIBAaeT MY/IbTUIUIMKATVBHbII
apdekT Ha CyBepeHUTeT TrocyfapcTB (0COOEHHO
KOHTPACTHO 3TO BU/HO Ha ITPYMepe MaJIbIX OCTPOB-
HBIX Pa3BUBAIOLINXCA TOCYAAPCTB, YbU TEPPUTOPUN
B O/mypKaiiiiee BpeMsi MOTYT VICY€3HYTh — YITH TIOJ
BOJIY); BBIHY>K/IEHHOE IIepeMellleHIIe HaCeTIeHNs KaK
BHYTPU TOCYZJapPCTB, TaK M 33 UX IIPeleNbl; Pe3Ko
TIOBBIIIAET HATPY3KY HA NIPUPOJHbIE PECYPCHI; YBe-
JMYUBaeT KOMNYECTBO CTUXUITHBIX 6epctBuit [Kpy-
r1oB 2014:263]; BemeT K ONyCThIHMBAHMIO U fedu-
LIATY BOJbL

B HacrosmeM ucciefoBaHMM Mbl IIOKa3aii,
YTO CO3/IaHHbBIN MEX/YHAPOJHO-IIPAaBOBOI PEXUM

40 Cm.: MezampeHObl. OcHOBHble mpaekmopuu passumus Muposozo nopsaoka 8 XXI sexe: y4eb6HUK 0n1a sy3oe. Mog pep.

T.A. WaknenHon n A.A. bankosa. M.: AcnekT lMpecc. 2013.
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HeoOXOIMMO pelIaTh: IpobeMbl GMHAHCUPOBAHMS

co

CTOPOHBI Pa3BUTHIX CTPaH (B TOM 4MCTIe 1A JO-

cripkerns LIYP B o6macty 60pb0BI ¢ M3MeHeHueM

Cnucok nnTepatypbl

1.

76

Abawwnpze AX. [ pgpl. 2018. MexdyHapooHoe 3Koso-
euyeckoe Npago: 00KyMeHMbl U KoMmeHmapuu. Bein. V.
Mex0yHapoOHO-Nnpasosas oxpaHa ammocgepsl, 8KIlO-
4aA 030HOBbIU C/10U, U KOCMUYECKO20 NpOCMpaHcmaa.
M.:PYOH. 514 c.

ABepuHa K.H. 2014. BnuaHne KnnMmatnyecknx nameHe-
HWIN Ha NPaBOBOe perynMpoBaHue TPaauLMOHHOIo Npu-
pPOAOMNONb30BaHNA KOPEeHHbIX Hapoaos KpaliHero Cese-
pa. — Ikonozuyeckoe npaso. N 1. C. 26-30.

AHncumos A.lM. 2015. MpaBoBble Npobnembl Bo3MeLlLe-
HVA BpeAa, NPUYNHEHHOTO U3MEeHeHMeM KnnmMata: onbIT
Poccun n CLA. — Bonpocel poccutickozo u MexoyHapoo-
Hoz2o npasa. N2 10. C. 10-29.

benoukun C.1. 2014. CraHOBNEHNE MeXayHapoaHo-MNpa-
BOBbIX MeXaHN3MOB OTBETCTBEHHOCTM 3a BPeA KNMmarty,
NPVBOAALLMNIA K N3MEHEHMIO FOCYAaPCTBEHHON TeppUTO-
pun. - lpasosas uHuyuamuea. N° 3. loctyn: http://49e.
ru/ru/2014/3/15 (gata obpawyeHus: 11.02.2018).
M6parnmos K.X. 2012. HyxkeH nun Poccumn HOBbI 3emenb-
HbI KOAEKC, aAaNTUPOBAaHHbI K YCOBUAM rnobasnibHOro
notenneHna kKnumata? - [lpasogvle 8onpocsl cmpou-
meniecmea. N2 1. C. 24-27.

Kakutenawswmnu M.M. 2016. lMepcneKkTnebl yyactna Poc-
cun B KMOTCKOM MpoToKorne. — JKosio2uyeckoe npaso.
Ne 2. C.28-32.

Kpyrnos [1.A. 2014. MexayHapoaHO-MpaBoOBble acreKTbl
MCNOMb30BaHMA KOCMUYECKNX TEXHOMOT I B fiene npeq-
yNpeXXaeHnsa 1 NpeofoneHnsa nocneacTanii 6eacTenii. —
BecmHuk Poccutickozo yHusepcumema opyx6sl Hapooos.
Cepus «fOpuduyeckue Hayku». N2 3. C. 262-274.
HayuHo-npakmuyeckuli kommeHmapui k GedepanbHomy
3akoHy om 10 aHeapa 2002 2. N° 7-03 «O6 oxpaHe okpy-
Xatowel cpedwl». OTB. pep. H.W. XnyneHesa. 2018. M.:
WHCTUTYT 3aKOHOAATeNbCTBA U CPAaBHUTENIbHOTO MPaBo-
BeaeHuA npu MNpasutenbctee PO; OO0 «Opuanyeckas
Oupma KoHTpakT». 522 c.

MeaHoB [.B., bekawes [.K. 2013. Jkonozuyeckas mu-
epayus HaceneHus: MexdyHapoOHO-Npasosblie acnekmel.
M.: AcnekT lMNpecc. 176 c.

. PoikeHkos Afl. 2018. K Bonmpocy O AOKTPUHANbHbIX

MPUHLMNAxX 3Konormyeckoro npaea (Ha npumMepe nNpuiH-
LMna oxpaHbl Knumata). — BecmHuk Boneoepadckozo uH-
cmumyma 6u3Heca. busrec. ObpasosaHue. lpago. N2 1
(42). C. 164-168.

. ConHues A.M. 2017. iHTepBbto € Npodeccopom ropuan-

YecKoW LWKOoSbl M. nun3abet Xay6 YHunsepcuteTa lNelica
(CLLA, Hbto-MopK) H. PobrHcoHoM «JKonornyeckoe npa-
BO B 3MOXy AHTponoLeHa». — Espasutickuli topuduyeckuti
XypHan. Ne 5(108). C. 12-17.

. Tuxommpos t0.A. 2016. CoxpaHeHune KnumaTa — akTyasb-

HaA 3afaya npas.a. — [Ipaso u skoHomuka. N2 6. C. 4-8.

. XaxuHa A.A. 2016a. K Bonpocy 0 MexayHapogHO-NpaBo-

BOM CTaTyce nuu, nepemelleHHbIX B CBA3W C HEratBHbI-

K/IMIMaTa), a TaKXKe po6/IeMbl IIPaBONIPUMEHEeHNS B
YCIIOBUSIX POCTa HOPMATUBHO-IIPABOBOIO MacCHBa,
HAIIPaB/IeHHOTO Ha IIPOTMBOZENCTBIE VM3MEHEHNIO
K/IVIMATa, B PA3/IMYHbIX OTPACIIAX MEXIYHAPOLHOTO
npasa.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

MW MOCNEACTBUAMUN M3MEHeHNA KnumaTta. — CospemeH-
HasA HayKka: akmyasbeHele NpobiemMsl Meopuu U NPAKMUKU.
Cepus «3koHomuKa u npaso». N2 9. C. 97-102.

XaxvHa A.A. 2016b. MexpgyHapogHO-NpaBoBble Mexa-
HV3Mbl OTBETCTBEHHOCTU 3a HeGNaronpuATHbIe nocnes-
CTBUA U3MEHEHVA KNMaTa, MPUBOAALLME K 3aTOMIEHNIO
rocyaapCcTBeHHON Tepputopun. — [lpobesibl 8 pocculickom
3akoHoOamesscmae. N2 8. C. 409-416.

LWyrypos M.B. 2017. MexayHapoaHO-NpaBoBoe perynu-
pOBaHve COTPyAHUYECTBA roCyAapcTB B chepe nepea-
UM KNUMATUYECKNX TeXHoNorWin. — Eepasulickuti topudu-
yeckuti xypHan. N2 10(113). C. 29-35.

Abidin H. 2015. The Protection of Indigenous Peoples and
Reduction of Forest Carbon Emissions. Leiden: Brill. 356 p.
Adelman S. 2018. Human Rights in the Paris Agreement:
Too Little, Too Late? - Transnational Environmental Law.
Vol.7.Issue 1.P.17-36.DOI: 10.1017/52047102517000280
Betsill M. [et al.]. 2015. Building Productive Links Between
the UNFCCC and the Broader Global Climate Governance
Landscape. - Global Environmental Politics. No. 15.P. 1-10.
DOI: 10.1162/GLEP_a_00294

Bodansky D. 2017. The Role of the International Court of
Justice in Addressing Climate Change: Some Preliminary
Reflections. — Arizona State Law Journal. Vol. 49. URL:
https://ssrn.com/abstract=3012916  (accessed date:
18.03.2018).

Brunnée J. 2002. COPing with Consent: Law-making
under Multilateral Environmental Agreements. — Leiden
Journal of International Law. Vol. 15. No. 1-52. DOI
10.1017/50922156502000018

Brunnée J.2018.The Rule of International (Environmental)
Law and Complex Problems. — The International Rule
of Law: Rise or Decline? Ed. by H. Krieger, G. Nolte,
A. Zimmermann (Forthcoming). URL: https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3080458 (accessed
date: 18.03.2018).

Gladun E., Dewan A. 2016. BRICS Countries’ Political
and Legal Participation in the Global Climate Change
Agenda. - BRICS Law Journal. Vol. 3. No. 3. P. 8-42. DOI:
10.21684/2412-2343-2016-3-3-8-42

Jaimes V. 2015. Climate Change and Human Rights
Litigation in Europe and the Americas. — Seattle Journal
of Environmental Law. Vol. 5. Issue 1. Article 7. URL:
http://digitalcommons.law.seattleu.edu/sjel/vol5/iss1/7
(accessed date: 18.01.2018).

Kim R.E., Mackey B. 2014. International environmental
law as a complex adaptive system. — International
Environmental Agreements. Vol. 14. Issue 1. P. 5-24. DOI:
10.1007/510784-013-9225-2

McCrimmon D. 2016.The Athabaskan Petition to the Inter-
American Human Rights Commission: using human rights
to respond to climate change. — The Polar Journal. Vol. 6.
Issue 2.P.398-416.DOI: 10.1080/2154896X.2016.1241484
Olivier J.G.J. [et al.]. 2014. Trends in global CO2 emissions.
The Hague: PBL Netherlands Environmental Assessment

MockoBcKuii XKypHan mexayHapogHoro npasa

«1-2018



Alexander M. Solntsev

INTERNATIONAL ENVIRONMENTAL LAW

Agency. 60 p. URL: http://edgar.jrc.ec.europa.eu/news_
docs/jrc-2014-trends-in-global-co2-emissions-2014-
report-93171.pdf (accessed date: 13.03.2018).

27. Oslo Principles on Global Climate Obligations. Ed. by
Ja. Spier. 2015. The Hague: Eleven publishing. 89 p.

28. Peeters M. 2016a. An EU Law Perspective on the Paris
Agreement: Will the EU Consider Strengthening its
Mitigation Effort? — Climate Law. No. 6. Issue 1-2. P. 182—
195.DOI: 10.1163/18786561-00601013

29. Peeters M. 2016b. Urgenda Foundation and
886 Individuals v. The State of the Netherlands: The
Dilemma of More Ambitious Greenhouse Gas Reduction
Action by EU Member States. — RECIEL. Vol. 25. Issue 1.
P.123-129.DOI: 10.1111/reel.12146

30. Shi Yubing. 2016. Climate Change and International
Shipping: the Regulatory Framework for the Reduction of
Greenhouse Gas Emissions. Leiden: Brill. 498 p.

31. The Paris Agreement on Climate Change. Analysis and
Commentary. Ed. by D. Klein, M.P. Carazo, M. Doelle,
J.Bulmer, and A. Higham. Oxfrod: Oxford University Press.
480 p.

References

1. Abashidze AKh. [et al.]. Mezhdunarodnoe ekologicheskoe
pravo: dokumenty i kommentarii. Vyp. IV. Mezhdunarodno-
pravovaya okhrana atmosfery, vklyuchaya ozonovyi sloi, i
kosmicheskogo prostranstva [International Environmental
Law: documents and comments. Issue IV. International
legal protection of the atmosphere, including the ozone
layer, and outer space]. Moscow: RUDN Publ. 2018.514 p.
(In Russ.)

2. Abidin H. The Protection of Indigenous Peoples and Reduc-
tion of Forest Carbon Emissions. Leiden: Brill. 2015. 356 p.

3. Adelman S. Human Rights in the Paris Agreement: Too
Little, Too Late? — Transnational Environmental Law. 2018.
Vol.7.1ssue 1.P.17-36.DOI 10.1017/52047102517000280

4. Anisimov A.P. Pravovye problemy vozmeshcheniya vreda,
prichinennogo izmeneniem klimata: opyt Rossii i SShA
[Legal Problems of Compensation for Harm caused by
Climate Change: the experience of Russia and the United
States]. — Voprosy rossiiskogo i mezhdunarodnogo prava.
2015.No. 10. P. 10-29. (In Russ.)

5. Averina K.N. Vliyanie klimaticheskikh izmenenii na pra-
vovoe regulirovanie traditsionnogo prirodopol’zovaniya
korennykh narodov Krainego Severa [The Impact of Cli-
mate Change on the Legal Regulation of Traditional Na-
ture Management of the Indigenous Peoples of the Far
North]. — Ekologicheskoe pravo. 2014. No. 1. P. 26-30. (In
Russ.)

6. Belotskii S.D. Stanovlenie mezhdunarodno-pravovykh
mekhanizmov otvetstvennosti za vred klimatu, priv-
odyashchii k izmeneniyu gosudarstvennoi territorii [For-
mation of International Legal Mechanisms of Liability for
Damage to Climate, leading to a Change in State Terri-
toryl. — Pravovaya initsiativa. 2014. No. 3. (In Russ.) URL:
http://49e.ru/ru/2014/3/15 (accessed date: 11.02.2018).

7. Betsill M. [et al.]. Building Productive Links Between the
UNFCCC and the Broader Global Climate Governance
Landscape. — Global Environmental Politics. 2017. No. 15.
P.1-10.DOI: 10.1162/GLEP_a_00294

8. Bodansky D. The Role of the International Court of Jus-
tice in Addressing Climate Change: Some Preliminary
Reflections. — Arizona State Law Journal. 2017. Vol. 49.

Moscow Journal of International Law « 1 « 2018

20.

URL: https://ssrn.com/abstract=3012916 (accessed date:
18.03.2018).

Brunnée J. COPing with Consent: Law-making under
Multilateral Environmental Agreements. — Leiden Journal
of International Law. 2002.Vol. 15. No. 1-52. DOI: 10.1017/
$0922156502000018

. Brunnée J. The Rule of International (Environmental)

Law and Complex Problems. — The International Rule of
Law: Rise or Decline? Ed. by H. Krieger, G. Nolte, A. Zim-
mermann (Forthcoming). 2018. URL: https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3080458 (accessed
date: 18.03.2018).

. Gladun E., Dewan A. BRICS Countries’ Political and Legal

Participation in the Global Climate Change Agenda. -
BRICS Law Journal. 2016. Vol. 3. No. 3. P. 8-42. DOI:
10.21684/2412-2343-2016-3-3-8-42

. Ibragimov K.Kh. Nuzhen li Rossii novyi Zemel'nyi kodeks,

adaptirovannyi k usloviyam global'nogo potepleniya kli-
mata? [Does Russia need a new Land Code, adapted to
the conditions of global warming?]. - Pravovye voprosy
stroitel’stva. 2012. No. 1. P. 24-27. (In Russ.)

. Ivanov D.V,, Bekyashev D.K. Ekologicheskaya migratsiya

naseleniya: Mezhdunarodno-pravovye aspekty: Nauchnoe
izdanie [Environmental Migration of the Population: In-
ternational legal aspects]. Moscow: Aspekt Press Publ.
2013.176 p. (In Russ.)

. Jaimes V. Climate Change and Human Rights Litigation

in Europe and the Americas. — Seattle Journal of Environ-
mental Law. 2015.Vol. 5. Issue 1. Article 7. URL: http://digi-
talcommons.law.seattleu.edu/sjel/vol5/iss1/7 (accessed
date: 18.01.2018).

. Kakitelashvili M.M. Perspektivy uchastiya Rossii v Kiots-

kom protokole [Prospects for Russia’s Participation in
the Kyoto Protocol]. - Ekologicheskoe pravo. 2016. No. 2.
P.28-32.(In Russ.)

. Khakhina A.A. K voprosu o mezhdunarodno-pravovom

statuse lits, peremeshchennykh v svyazi s negativnymi
posledstviyami izmeneniya klimata [On the Issue of the
International Legal Status of Persons displaced due to
the Negative Consequences of Climate Changel. - Sovre-
mennaya nauka: aktual’nye problemy teorii i praktiki. Seriya
“Ekonomika i pravo” 2016a. No. 9. P. 97-102. (In Russ.)

. Khakhina A.A. Mezhdunarodno-pravovye mekhanizmy

otvetstvennosti za neblagopriyatnye posledstviya izm-
eneniya klimata, privodyashchie k zatopleniyu gosu-
darstvennoi territorii [International Legal Mechanisms
of Responsibility for Adverse Consequences of Climate
Change, leading to Flooding of the State Territory]. - Pro-
bely v rossiiskom zakonodatel'stve. 2016b. No. 8. P. 409-
416. (In Russ.)

. Kim R.E., Mackey B. International environmental law as a

complex adaptive system. — International Environmental
Agreements. 2014. Vol. 14. Issue 1. P. 5-24. DOI: 10.1007/
$10784-013-9225-2

. Kruglov  D.A.  Mezhdunarodno-pravovye  aspekty

ispol’zovaniya kosmicheskikh tekhnologii v dele predu-
prezhdeniya i preodoleniya posledstvii bedstvii [Interna-
tional Legal Aspects of the Use of Space Technologies in
the Prevention and Overcoming of the Consequences of
Disasters]. — Vestnik Rossiiskogo universiteta druzhby nar-
odov. Seriya “Yuridicheskie nauki” 2014. No. 3. P. 262-274.
(In Russ.)

McCrimmon D. The Athabaskan Petition to the In-
ter-American Human Rights Commission: using hu-
man rights to respond to climate change. — The Po-

77



MEXOYHAPOAHOE 3KOJTOTMYECKOE MPABO

A.M. ConHues

lar Journal. 2016. Vol. 6. Issue 2. P. 398-416. DOI:
10.1080/2154896X.2016.1241484

21. Nauchno-prakticheskii kommentarii k Federal’nomu za-
konu ot 10 yanvarya 2002 g. No. 7-FZ “Ob okhrane okru-
zhayushchei sredy” Otv. red. N.I. Khludeneva [Scientific
and Practical Commentary to the Federal Law of 10 Janu-
ary 2002 No. 7-FZ “On Environmental Protection”. Ed. by
N.I. Khludeneva]. Moscow: Institut zakonodatel'stva i
sravnitel'nogo pravovedeniya pri Pravitel'stve RF Publ.,;
000 “Yuridicheskaya Firma Kontrakt” Publ. 2018. 522 p.
(In Russ.)

22. Olivier J.GJ. [et al.l. Trends in global CO2 emissions. The
Hague: PBL Netherlands Environmental Assessment
Agency. 2014. 60 p. URL: http://edgar.jrc.ec.europa.eu/
news_docs/jrc-2014-trends-in-global-co2-emissions-
2014-report-93171.pdf (accessed date: 13.03.2018).

23. Oslo Principles on Global Climate Obligations. Ed by
Ja. Spier. The Hague: Eleven publishing. 2015. 89 p.

24, Peeters M. An EU Law Perspective on the Paris Agree-
ment: Will the EU Consider Strengthening its Mitigation
Effort? — Climate Law. 2016a. No. 6. Issue 1-2. P. 182-195.
DOI: 10.1163/18786561-00601013

25. Peeters M. Urgenda Foundation and 886 Individuals v.
The State of the Netherlands: The Dilemma of More Am-
bitious Greenhouse Gas Reduction Action by EU Member
States. — RECIEL. 2016b. Vol. 25. Issue 1. P. 123-129. DOI:
10.1111/reel.12146

26. Ryzhenkov A.Ya. K voprosu o doktrinal'nykh printsipakh
ekologicheskogo prava (na primere printsipa okhrany

klimata) [On the Issue of Doctrinal Principles of Environ-
mental Law (on the example of the principle of climate
protection)]. — Vestnik Volgogradskogo instituta biznesa.
Biznes. Obrazovanie. Pravo. 2018.No. 1 (42). P. 164-168. (In
Russ.)

27. Shi Yubing. Climate Change and International Shipping:
the Regulatory Framework for the Reduction of Greenhouse
Gas Emissions. Leiden: Brill. 2016. 498 p.

28. Shugurov M.V. Mezhdunarodno-pravovoe regulirovanie
sotrudnichestva gosudarstv v sfere peredachi kli-
maticheskikh tekhnologii [International Legal Regulation
of Cooperation between States in the Sphere of Transfer
of Climate Technologies]. - Evraziiskii yuridicheskii zhur-
nal.2017.No. 10 (113). P. 29-35. (In Russ.)

29. SoIntsev A.M. 2017. Interv'yu s professorom yuridiches-
koi shkoly im. Elizabet Khaub Universiteta Peisa (SShA,
N'yu-lork) N. Robinsonom “Ekologicheskoe pravo v
epokhu Antropotsena” [Interview with a Professor at
the Law School named after Elizabeth Haub of the Pace
University (USA, New York) N. Robinson “Ecological Law
in the Epoch of Anthropocene”]. — Evraziiskii yuridicheskii
zhurnal. 2017.No. 5 (108). P. 12-17. (In Russ.)

30. The Paris Agreement on Climate Change. Analysis and Com-
mentary. Ed. by D. Klein, M.P. Carazo, M. Doelle, J. Bulmer,
and A. Higham. Oxfrod: Oxford University Press. 480 p.

31. Tikhomirov Yu.A. Sokhranenie klimata - aktual'naya za-
dacha prava [Climate Conservation — an urgent task of
law]. — Pravo i ekonomika. 2016. No. 6. P. 4-8. (In Russ.)

UHdopmauusa 06 aBTope

Anexkcanap Muxannosu4 ConHues,

KaHOMAAT PUaNYecKX HayK, JOLEHT, 3aMecTuTeNb 3aBe-
ayroulero Kadefpoin mexpgyHapogHoro npasa, tOpuanve-
CKUIN MHCTUTYT, POoccnincknin yHnBepcnTeT Apy»KObl HAPOoB
(PYLH)

117198, Poccuinckas Oepnepauus, MockBa,
Mwuknyxo-Maknas yn., 6

solntsev_am@rudn.university
ORCID: 0000-0002-9804-8912

78

About the Author

Alexander M. Solntsev,

Cand. Sci. (Law), Associate Professor, Deputy Head of the
Department of International Law, Law Institute, Peoples’
Friendship University of Russia (RUDN University)

6, ul. Miklukho-Maklaya, Moscow, Russian Federation,
117198

solntsev_am@rudn.university
ORCID: 0000-0002-9804-8912

MockoBcKuin XXypHan mexpayHapoaHoro npasa « 1 « 2018



Amina Al. Nagieva, Fakiya Sh. Larina

DIPLOMATIC AND CONSULAR LAW

ANTNTIOMATUYECKOE U KOHCYJIbCKOE NMPABO

DOI: 10.24833/0869-0049-2018-1-79-88

Amunna AnnesHa HATrMEBA

MoCKOBCKIMIN roCyaapCTBEHHbIN MHCTUTYT MeXAYHapOoAHbIX oTHoweHu (YHnsepcuteT) MU Poccnn
MpocnekT BepHapckoro, 76, MockBa, 119454, Poccuiickaa Qegepauus

a.nagiyeva2017@mail.ru
ORCID:0000-0003-3815-3961

®akuns lLasketoBHa JIAPUHA

Poccnmncknin rocyaapcTBeHHbI yHUBEPCUTET NpaBoCcyamna
HosouepemywiknHckas yn., 69, Mocksa, 117418, Poccuiickasa QOegepaums

flora.larina@gmail.com
ORCID: 0000-0002-3455-7881

MEXAOYHAPOAHO-NMPABOBDBIE ACIMEKTDI
AUNMNTOMATUYECKOIO NMPOTOKOIJIA

BBEJEHWE. B cmamve uccnedyemcs npasosas
npupooa Hopm OUNIOMAMuU4ecKoz0 NpomoxKona u
UepeMOHUANA, UCXO00T U3 00bIMHO-NPABOBLIX HOPM
MeHOYHAPOOH020 Npasa, HOPM, 3AKPensieHHbIX 6
MeNOYHAPOOHO-NPABOBYIX 00KYMEHMAX, 8 aKmax
HAUUOHATILHO20 3AKOHO0AMENbCIMBA, 6 HACHHOCHU
6 3axonax Poccutickoti Pedepayuu. Ocoboe sHuma-
Hue yOensemcsi npakmuxe npumeHeHuss Hopm Ou-
NIOMAMuU4ecKo020 NpomoKona U uepemMoHuand, a
makxe MNOCIEOCMBUAM HAPYUWIEHUS YKA3AHHbIX
HOpM 0711 08YCIMOPOHHEl U MHO2OCMOPOHHel Ou-
naOMAamuu.

OmdenvHo cmoum ommemumy UCMOPUHeCKULi 00-
30p CMAHOBNIEHUS U PA3EUMUSL HOPM OUNTIOMAMU-
ueck020 Npomoxona u uepemoruana kax 6 Eepone e
yenom, max u 6 Poccutickoti umnepuu, a nodoxee — 6
Poccuu cosemckozo nepuooa u HACmMosuiezo epeme-
Hu, 6 wacmHocmu. I100poOHO NPOAHANUSUPOBAHDL
cospemeHHble MEHOEHYUU PA3EUMUSL NPOMOKOb-
Hoix Hopm 6 Poccutickoti Pedepavuu.
MATEPUAJIbI I METO/bI. Mamepuanom ons
UCCTIE008AHUS NOCTLYHCUTIU MPYObL 80YULUX POCCUTI-
CKUX U 3apybexcHblX Cneuuanucmos 6 o6nacmu
MeNOyHAPOOH020 npasa u ounnomamuu. IIpu noo-
201M06Ke HACMOAUELL CIAmvlUl yHUmMbléanuce mpy-

Moscow Journal of International Law « 1 « 2018

Obl He MONbKO COBPEMEHHBIX ABMOPO6, HO MaKdke U
K1ACCUKO08, 4ol pabombvl He ympamusiy c60ei akmy-
anvHocmu 0718 yeseti 0anHotll cmamou. Memodono-
2U1ecKy10 0CHO8Y HAYUHO020 UCCTIE006AHUS COCTNABU-
. obusue U CcneyuanvHvle Memoovl NO3HAHUS
(Ouanexmuveckuti memoo, Memoovl AHAIU3A U CUH-
me3a, 0e0YKyuu U UHOYKYUU, CPasHumenvHo-npa-
806011 U UCOPUKO-NPABOBOLL MEMOObL).
PE3YJIBTATBI UCCITEOJOBAHWA. 1o umozam
nposedeHH020 UCcIed08aHuss 6 cmamve NnoOPOOHO
NPOAHANUSUPOBAHDL UCOPUHECKUEe ACneKmbl cma-
HOBTIEHUS U PA36UMUS HOPM OUNTOMAMUECKO20
npomoxona u uepemonuana. Paccmompero codep-
JHaHue HOPM HAYUOHATLHOZO 3AKOHOOAMeNbcmea
Poccuiickoti Pedepavuu, 3aKpennaouiux omoesnn-
Hble Npasua OUNIOMAmu4eckoz0 npomokosna u ye-
pemonuana. Oco6020 BHUMAHUS 3ACTYHUBAIOM
MHO204UCTIEHHble UCOpUYeCKUe NPUMepbl, npuse-
OeHHvle 6 cmMamoe, KOMopvle HATIAOHO 0eMOHCIPU-
Pytom nocnedcmeus HapyuieHUs Hopm OUNIOMamu-
ueckozo0  MPOMOKONA U UepemMoHuana - Ond
08YCIOPOHHUX U MHO20CIOPOHHUX OUnIoMamue-
CKUX OMHOUEHULL.

OBCYJXIOEHWE U BbIBOJDI. B crnamve asmo-
pbl NPUX00AM K 661800y, MO 3HAUEHUE HOPM OU-
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NAOMAMUUECKO20 NPOMOKONA U UepeMOHUana O7is
08YCMOPOHHUX U MHO2OCIOPOHHUX OUNIOMAnUYe-
CKUX OMHOWeHU 8o3pacmaer, 4mo 00ycn08/1eHO
pacuiuperiem MexoyHaApOOHbIX C8s3eli Mexndy 20cy-
dapcmeamu u mex0y Crmpanamii U MeioyHaApoOHbi-
mu opeanusavuamu. CyusecmeenHvlii 6K1a0 6 pas-
sumue HOpm OUNTIOMAMUYECKO20 NPOMOKONA U
UepeMOHUAA BHOCAN AKMbl HAUUOHATILHOZ0 3aK0-
Hodamenbcmea.

KITIOYEBBIE CJIOBA: wmexcoyHapooroe npaso,
ounsomamuyeckoe npaso, 00viual, OUNIOMAmuYe-
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INTERNATIONAL LEGAL ASPECTS OF
THE DIPLOMATIC PROTOCOL

INTRODUCTION. The article examines the legal
nature of the norms of the diplomatic protocol and
ceremonial, based on the usages of international law,
on the terms of international agreements and on acts
of national legislation, in particular on the legislation
of the Russian Federation. Special attention is focused
on the application practice of the diplomatic protocol’s
and ceremonials rules, as well as the consequences of
violation of these norms for bilateral and multilateral
diplomacy.

Separately it is worth noting the historical review of

80

the formation and development of the norms of the
diplomatic protocol and ceremonial, both in Europe,
in general, and in the Russian Empire, later in the So-
viet period and the current trends in the development
of protocol norms in the Russian Federation.

MATERIALS AND METHODS. The materials
for the study were the works of leading Russian and
foreign professionals in the field of international law
and diplomacy. In preparing this article, the works of
not only contemporary authors in this sphere, but also
classics, whose works have not lost their relevance for
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the purposes of this article, were taken into account.
The methodological basis of scientific research was
made up of general and special methods of cognition
(dialectical method, method of analysis and synthesis,
deduction and induction, comparative legal and his-
torical method).

RESEARCH RESULTS. Based on the results of the
study, the article analyzes in detail historical aspects
of the formation and development of the norms of the
diplomatic protocol and ceremonial. The contents of
the norms of the national legislation of the Russian
Federation are set forth, which fix certain norms of
the diplomatic protocol and ceremonial. Special at-
tention should be paid to the numerous historical
examples set forth in the article, which clearly dem-
onstrate the consequences of violation of the norms of
the diplomatic protocol and ceremonial for bilateral
and multilateral diplomatic relations.

DISCUSSION AND CONCLUSIONS. In the ar-
ticle the authors come to the conclusion that the sig-

1. BBenenue

UIIOMATUYeCKMII TIPOTOKO — 3TO IJIABHBIN

VHCTPYMEHT MEXIYHapOLHON JUIIOMATHN,

KOTOPBIII CIIOCOOCTBYeT —6/1aronpuATHOMY
YCTQHOBJIEHUIO U MOJIEP’)KAaHNIO UITIOMATUIeCKMX
OTHOINEHNUII MEXJY TOCYJapCTBaMU M Peau3alyn
UX BHELIHENOMUTUYEeCKNX Lieneit u 3afad. OH mpep-
cTaBsieT co0O0It paBKIa B3aMMOOTHOIIEHNIT MEX/Y
CTpaHaMM, 4€pe3 €ro HOPMBI peaM3yITCs OCHOB-
Hble TIPVHOVIIBI MEXYHAPOJHOIO IIpaBa: COTPYA-
HIYECTBA, CYBEPEHHOIO PABEHCTBA, YTO TAKXKe CO-
JENCTBYET PasBUTHIO IPYIKECKMX OTHOILEHMIT MEXTY
rocyfilapcTBaMim. JMIioMaTiyecKuii IpOTOKOM — 9TO
COBOKYITHOCTb ~ MEXJYHAapPOJHO-IIPABOBBIX  HOPM,
3aKPEIUVIEHHBIX B COOTBETCTBYIOIIMX KOHBEHIVAX.
3HAYNTE/IbHBI 00BeM B AMUIUIOMATIYECKOM IIPOTO-
KOJIe 3aHMMAIOT HOPMBI MEX][yHapOJHO-IIPaBOBO-
ro oObIYas: MOPALOK BCTpeuu ODUIMATBHBIX JIVII;
LiepeMOHMAJI BCTYIVIEHNA B IOJDKHOCTD IIOCTIOB, II0-
CTOAHHBIX TIPEACTABUTENIEN IPU MEXYHapOLHBIX
OpraHM3alVAX; NpaBMIa [eATENTbHOCTY CIelValb-
HBIX MMUCCUIL; TOPANOK CHOLIEHUI JUIIOMATOB Kak
MeXJy co00i1, TaK ¥ C BIaCTAMY TOCYAApCTBa Ipe-
ObIBaHNS; IIPaBIJIa OPraHM3aLNM AUIIIOMATIYIECKIX

«1-2018

nificance of the norms of the diplomatic protocol and
ceremonial for bilateral and multilateral diplomatic
relations is increasing, which is due to the increase in
international relations between states and between
states and international organizations. Significant
contribution to the development of the norms of the
diplomatic protocol and ceremonial is made by acts of
national legislation.

KEYWORDS: international law, diplomatic law,
customs, diplomatic relations, diplomatic protocol,
state flag, national emblem, national anthem, state
sovereignty
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IPYEMOB U IIOATOTOBKM Pas/IMYHBIX AUITIOMATHYe-
CKMIX IOKyMEHTOB.

VI3BecTHbIE CHELVIATICTBI B OONACTM TEOpum U
npaktuky gumioMarviu ¢paniys XKan Ceppe u ame-
pukanern /bxon Byn B cBoem coBMecTHOM Tpype «[Ju-
IJIOMATMYECKNil 1lepeMOHMA U IIPOTOKO/I» IIMCAIM,
YTO «B I71a3aX HAPOJIa CTPaHbI IIPeObIBAHNA UIIOMA-
TBI 0OBIYHO O/IULIETBOPAIOT TOCY/IAPCTBO, KOTOPOE OHM
npefcTas/LIoT. [oaToMy moBefieHye oca 1 COTPYH-
HJKOB BOSITIAB/IAEMOTO MM AUIVIOMATIYeCKOro IIpef-
CTaBUTE/IBCTBA KaK B OOIIECTBEHHOI, TaK Y B JINYHON
JKU3HM JIO/DKHO OBITh Ge3ynpedHbIM. MopabHble Ka-
YyecTBa IMIUIOMATHYECKMX IIpefCTaBUTENell JO/DKHBI
ABJIATBCS IJIABHBIM KpUTEpyeM IpY X 0TOOpe ¥ Ha-
3HayeHmn. locymapcTBo, HasHayarllee CBOMM IIpef-
CTaBUTe/IEM Ye/I0BEKa, KOTOPbIN He 3aC/Ty>KUBaeT yBa-
KeHIIs, He yBakaeT ce6sp» [Byn, Ceppe 2011:26].

2. Vicropmyeckuit 0630p CTAaHOB/IEHN U
PasBUTUA HOPM JUIUIOMATIYECKOTO
NPOTOKONA M IiepeMOHana

VicTokn 3aposxmeHns IepBhIX HOPM JUIITIOMATH -

YECKOr'o IIpOTOKOIA 1 LIEpEMOHMAIA BOCXOIAT K IIe-
puony aHTUIHOCTH, XOTA CIEAYET OTMETUTD, YTO B TY
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310Xy He CYIL|eCTBOBA/I0 HUKAKOTO PA3INIUA MEXIY
HOHATUAMYU IPOTOKOJIA, IlePEMOHMA/IA U ITUKETA.

VsBecTHO, YTO JpeBHME IPEKM OY€Hb XOPOLIO
MOHMMANM 3Ha4YeHue npasuil. V gaxe cumramm, 4To
BCe VX 00bIYay (MHa4Ye TOBOPS, 3aKOHBI, IIOCKO/IBKY Y
[peBHUX HAPOJIOB OJHO He OTINYA/IOCh OT JPYroro)
mapoBaHbl M Ooramm [Asexcees 2013:5].

OcHoBHas (yHKIMA JPEBHUX IOCTIOB 3aK/IH0Ya-
nach B obecreyeHny oOIIeHNs CBOYX IPaBUTeNei 1
IIPaBUTENbCTB .

B Cpennne Bexa u B HoBoe BpeMsI 3HaUMTeNbHOE
B/IMSIHME HA Pa3BUTVIe HOPM JUILIOMATUY€CKOTO IIPO-
TOKOJIA ¥ IlePeMOHMA/NA OKAa3bIBa/ly CYILECTBOBAB-
e oOblyau, B YaCTHOCTH, B MOHapxuydeckoir EBpo-
IIe B OCHOBY JMIIIOMATI4YeCKIX HOPM JIer/IM OObIYan
U TpajuIMy, CIOXKMBIIMecA Ipu ABope. Kak oTme-
Yaj1 poccuiicKuil guriomar u ydenbii B.J. Ilonos,
«UCTOpYUsA OPUTAHCKON AWIUIOMATUM HA4YMHAJIACh C
KOHCY/IBCKOJ1 CTTy>KOBI, C yCTAHOBJIEHNS 3apyOeKHbIX
TOPTOBBIX OTHOLICHMIL, @ € OCHOBBI OB 3a/I0KEHbI
eme B Kymeueckoii xapruu 1303 roga»™.

B Poccuiickoit MMnepuy CTaHOBJIEHME IPOTO-
KOJIbHBIX HOPM IIPUIIJIOCH Ha 310Xy mpasnenns Ie-
tpa I, uTo 61710 00yCIOBIEHO BBIXOKOM Poccuiickoit
UMIIEpUM Ha MEX/IYHApOIHYI0 apeHy. PoxpeHHas
B XOfie IeTPOBCKUX IpeobpasoBanmit Poccuiickas
VIMIIepUA 3asABJIAIA O cebe Kak O TOCYapCTBe, BXO-
[MBIIEM B KPYT IEPBbIX flepXKaB MMUpa U CTPEMIUB-
nremcs K IIpocselennto, a 3aTeM U MO-€BPONENCKN
npocseleHHoM. B nepnop npasnennsa Enmnsasers I,
B 1747 1., OBUI IPUHAT NIEPBBII 00IIETOCYAPCTBEH-
HbIiT aKT «[lepeMOHMa 0 Moc/Iax 9y>KeCTpaHHbIX ro-
Cyfiapeil Ipy MMIIEPaTOPCKOM BCEPOCCUIICKOM JIBO-
pe», 3aKpeNuBILINI CYLIeCTBOBABIINE HA TOT MOMEHT
IIPOTOKOJ/IbHbIE HOPMBI, TaKMe KaK IOPAJ0K IpyueMa
MHOCTPaHHbIX I10C/IOB, IIOPAJJ0K HAaHECEHN BUSUTOB,
BOVHCKM€ [10YeCTH, IPUIABOPHBIIl LlepeMOHMAT I.T.1.
[/Tagos 2015: 16].

HoBoe mnonoxeHue rocysapcrsa, CTABIIETO Ha
py6exxe XVII-XVIII BB. aKTUBHBIM y4aCTHUKOM €B-
POTIENICKOII TIONUTHKM, HeM30€KHO PACIIMPUIIO KPYT
3agau Komnerun nnoctpanHbix gen Poccuiickoit uM-
nepuy. Cpeiu IIpOYEro TaKOBBIMM ABJANIOCH IIpe-
obpasoBanue [Toconmbckoro nmprkasa u AUIIOMATH-
4ecKOll CyXOBbI, a TakKe BHEpEeHMe HOBBIX HOPM
AUIJIOMaTMYEeCKOro IPOTOKO/MA I  IlePeMOHMANIA,
KOTOpbIe ObIN CBOJICTBEHHBI EBpoIie TOro BpeMeHn
[Areesa 2012:24].

B pmanbHelineM pasBuUTHE IMPOTOKONbHBIX HOPM
HPOJO/DKUIOCh, ¥ B 1827 T. 61 M3[aH CBOJ, IPO-

T Cm.: [ByTkeBny 2004:798, 800-801, 804, 807-808].

TOKOJIbHBIX HOPM IIOf] Ha3BaHueM «BpIcovaiimie yT-
BepIKJIeHHble 3TUKETbl Ipu VIMmeparopckoM poc-
CHMIICKOM [iBOpe», a B 1889 1. — «IIpaBuma cBeTckomn
JKU3HU U 3TUKeTa». B 1834 r., mpu npasnenuu Huko-
nas I, BiepBble ObUINM YTBEP>KZIEHDI (POPMBI LA JINLI,
HaXOJIAIIMXCA Ha TOCY[IAPCTBEHHON CIIyx0e, B TOM
qyCie I COTPYAHMKOB MIHMCTEpCTBAa MHOCTPAH-
HbIX Jen Poccuiickoit mMnepun.

Hopwmbl gunnoMaTinyeckoro mpoToKoia pa3BuBa-
nuchb u B anoxy CCCP. B 1923 1. 6bi1a coctasieHa u
pasoc/iaHa BCeM IIOCTOSHHBIM IIPEfICTaBUTEIbCTBAM
CCCP nupkynapsas Hota HapopHoro xomuccapua-
Ta nHOCTpaHHbIX fien CCCP «Kparkas mHCTpyKIma
0 coOmofieHNy IpaBUI NPUHATOTO B OYp>KyasHOM
of1ecTBe STMKETa», Ifie COTEPKAMICh PeKOMEeH/a-
LMY TI0 COOMIOfIEHNIO TTPOTOKO/IBHBIX HOPM UL M-
IUIOMATUYECKMX areHTOB M 4IEHOB MX ceMeil. 3Ha-
4JMbIM BK/IaJIOM B PasBUTME IPOTOKOIbHBIX HOPM B
CCCP cramu nocranosnenne IIVIK u CHK CCCP ot
27 aBrycra 1926 1. «O mopsjKe CHOLIEHWI IIpaBu-
TE/IbCTBEHHDIX YUYPEXKIEHUI U IO/HKHOCTHBIX NI
Coro3a CCP n CorosHbIX pecnybnuk ¢ IpaBUTeNb-
CTBEHHDBIMU YYPEX[EHMAMU ¥ NOIKHOCTHBIMMU JIU-
LJaMJl MHOCTPaHHBIX TocyfapcTs» 1 [locranosnenne
VK u CHK CCCP ot 14 auBaps 1927 r., yTBepauB-
1ee [TonoxxeH1e o AUIZIOMATNYECKMX ¥ KOHCY/TbCKIX
mpencraBuTenbcTBax Ha Tepputopun CCCP.

B 1976 r. TTocranosnenuem 1K KIICC 6pin yT-
BepxaeH nogrorosinenHbit MYJI CCCP mpoxkymeHT
«OCcHOBHBIE TIOJIO’KEHNA MTPOTOKONIbHOI ITPAKTUKIIY,
COITIACHO KOTOPOMY BBOJW/INCH €[MHble IpaBuia
npueMa OpUIMATBHBIX JieTleralluii X BCe IIaBbl M-
IUIOMATUYECKMX IIPEfICTAaBUTENIbCTB  MHOCTPAHHDBIX
rOCyfapcTB ObUM 00 3TOM IHPOMHQPOPMUPOBAHBL;
OBUT yTBEep)KJIeH IepedeHb MepOIPUATHIL, IIPOBO-
AMMBIX MUHMCTEPCTBAMM U BEIOMCTBAMU B CBSA3U
C BU3UTaMM MHOCTPAHHBIX Jeeralyii ¥ BBICIINX
JIO/DKHOCTHBIX JIAL; ObUIM 4YeTKO COopMyInpoBa-
HbI 3aia4y U obsA3aHHOCTY [IpOTOKONBHOTO OTHENA
MW, CCCP o KOHTpOJIIO 3a COOMIOfieHNeM yKa3aH-
HBIX IIPOTOKOJIbHBIX HOPM.

Iocne pacnaga CCCP MHOIVIe HOPMBI COBETCKO-
IO 3aKOHOJIaTe/IbCTBA O IUIITIOMATHYeCKOM IPOTOKO-
Jle COXpaHWIM OOA3aTeNbHYIO IOPUANYECKYIO CHITY.
Bbumu npefnpuHATHL MONBITKM PeOpraHM3aluy He-
KOTOPBIX T'OCY/JapCTBEHHBIX OPraHOB, OTBETCTBEH-
HBIX 32 COOMIOfieHMe AUIUIOMATIYeCKOTO IPOTOKO-
na B Poccuitckoit @epepannnu. Hampumep, B 1992 1.
IIPOTOKO/IbHOE TTofpaszienenne npu [Ipesupnente PO
6b110 peopranusoBaHo B Crnyx6y mporokona Axgmu-

2 lunnomamuyeckas cnyx6a 3apybexHsix cmpaH: y4ebHoe nocobue. Mop pep. A.B. TopkyHoBa, A.H. MaHoBa. M.: Acnekt

Mpecc. 2015.C. 5, 24.
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Hycrpauuu [Ipesupenta PO, kotopas B 1995 1. 6pi1a
npeobpasoBaHa B YipasieHue nporokoma IIpesu-
fienTa PO. [Tomumo Yrpasnenus nporokona IIpesu-
fienTa PO Bonpocamu AUIIOMAaTI4€CKOTO TPOTOKONA
Ha ypOBHe rocyfapcTBa saHuMaoTcsa [IporokonbHasd
cnyx6a IIpaBurenpctBa P® un [lemaprameHT rocy-
mapcrBenHoro nporokona MIUJI Poccun, onn xe ot-
BEYaloT 3a ero cobopeHne.

3. IIpaBoBas npupoga HOpM FUIUIOMATIYECKOTO
IIPOTOKO/IA M IiepeMOHana

HopMbl [UIIOMaTHYeCcKOro INpOTOKOMa OepyT
HayasIo B KOAMQUIMPOBAaHHBIX HOPMaX IIpaBa BHEIl-
HMX CHOIIEHWII, MEX/[YHAPOJHOM OOBIYHOM IIpaBe,
HAIMOHA/IbHOM 3aKOHOJATEIbCTBE I HALMOHAIbHBIX
Tpaguuusax rocynapcTs [Dreimann 1983:19].

[Ipn aToM K OOBIYHOMY HOPMOOOPA3OBAHMIO,
KaK U K JJOTOBOPHOMY, HIPENbSB/IAIOTCS OIpefie/ieH-
Hble TpeOOBaHUs, COfiepyKallyiecsi B HOPMax, COBO-
KYIIHOCTh KOTOPBIX B JOKTPVHE MEX[YHApOHOTO
IpaBa MOTyYMIa HA3BaHUE «BTOPUYHBIE HOPMBI»
[Hart 1961:78] wmm «meranopmsl» [Kammerhofer
2004:524-540]. Tak, [I. AHIWIOTTM paccMaTpuBal
ob1ee MeXIYHAPOIHOE IIPABO MCKIIOYNTEIHO KaK
06BIYHOE MEX/[YHAPOJJHOE TIPaBO°.

Kak ormeuan IL.O. JIgmoB, «IuIioMaTdecKuit
HPOTOKOI SIB/ISIETCS BOOKHEIIVIM TTOMUTIYECKUM VH-
CTPYMEHTOM [MIUIOMATHY, IOZYMHEHHBIM LIesAM 1
3a/jauaM BHEIIHeJl OJIMTUKY U OTPAXKAIOLIVMM COCTO-
sIHVIe MeXIYHAaPOIHbIX OTHOIeHNI» [JIaoB 2015:6].
Heo6xonmmo oTrpaHN4MBaTh IOHATHE AUIIOMATH-
YeCKOr0 IPOTOKO/IA OT KAaTerOpMy «IUIIOMATVS».
Iop mocnenHert cnegyeT MOHMMATD OIHO U3 CPELICTB
OCYLIeCTB/IEHVsI BHEIIHell IIONUTUKMA TOCYHapCTBa,
HpeficTaB/sioniee c060il COBOKYITHOCTb HEBOEHHBIX
MepONpUATHIL, IPYEMOB I METOJOB, IPYMEHsIeMBbIX
TOCYZapCTBOM C y4eTOM KOHKPETHBIX YC/IOBMIA 1 Xa-
pakTepa pelaeMbIX 3afjad; OMUIVANBHYIO [iesTeNb-
HOCTb I71aB TOCYZJAPCTB U IIPABUTE/ILCTB, MYHICTPOB
MHOCTPAHHBIX /I, BElOMCTB IHOCTPAHHBIX JIeTI, M-
IJIOMAaTNYeCKMX TPeACTABUTEIbCTB, Je/Ierayii Ha
KOH(epeHIVSX [0 OCYIIeCTBICHNUIO Liefieil ¥ 3afad
BHEIIIHeJl MOMTHKY TOCYAApCTBa, 3alljUTe IIpaB 1
MHTEPECOB FOCYAAPCTBA, eT0 YUPeXX/IeHNMIT U IPaXIaH
3a rpaHuLe’.

Yro >ke KacaeTcs OIpefe/ieHNs HMOHATUA «M-
IJIOMATUYECKNIT TIPOTOKO/I», TO 9TO COBOKYIIHOCTb

OOIIETIPUHATBIX TPaBWI IIOBEHCHNUS, TPajyLINii,
laXKe YCIOBHOCTEN, COOMIONaeMbIX BeJOMCTBAMM
VIHOCTPAHHBIX eI, MHBIMU TOCYAAapCTBEHHBIMY Y4-
pexaeHrAMN U OQUIMATbHBIMU TULAMA B MEXHY-
HapOHOM O01IeHNI’.

ITonbITKM JaTh ONpefe/eHNe NUIUIOMATIYeCKO-
My IpPOTOKONY IIPeAHPUHUMAINCh HEOZHOKPATHO
MHOIMIMY JWIUIOMATaM! M YYEeHBIMU-IOPUCTaMIL.
B kauecTBe ImpyMepa MOXKHO COC/IATbCS Ha HEKOTO-
pble U3 HUX:

«[lop, mpoTOKO/IOM ClIeyeT TMOHMMATh (GOpMy
MepapX14ecKoro MOpsA/Ka, BBIPXKeHIe XOPOLINX Ma-
Hep B OTHOLIEHMAX MEX/Y TOCYAapCTBaMIU, 1, TI0f00-
HO BeX/IMBOCTY — OJfHOI 13 OCHOBHBIX ()OPM TIOBCES]-
HEeBHOI1 )KI3HM, IPOTOKOJI ABJIAETCA COBOKYITHOCTDBIO
IpaBII NOBEEHNA MIPABUTEIbCTB M MX HPECTABU-
TejIell 0 OUIMATBHBIM U HeOQUIMaIbHBIM [I0BO-
nam» [Byn, Ceppe 2003:13].

«[IUTITIOMATIYeCKIIT IPOTOKOI ABJIAETCA UCTOPU-
4eCKOIl COBOKYITHOCTBIO KaK HOPM MeXXIYHapOTHOTO
IpaBa, TaK 1 JPYTUX HOPM, OIpefie/IieMbIX 0ObIuasi-
MU, TPAAUIMAMY, TPeOOBAHMAMI MOPAJIN, STUKETA 1
nepemonuana» [Jlamos 2015:8].

Ecm yrmy6naTbeas B 9TUMOJIOIMIO C/IOBA «IIPO-
TOKO/», TO OHO IPOMCXOAMUT OT TPEYecKOro CIoBa
protokollon (“protos” - mepssiit, “kolla” - xmeuts).
B CpenHue Bexa ero uCronb3oBasm Ay 0003HaYeH A
npaBi1 0pOPM/IEHNA JOKYMEHTOB 1 BEfICHNSA apXi-
BoB [BopyHkos 2015:23].

4. IIpakTHKa coOMIOgeHIs HOPM
BUIUIOMATUYeCKOTO IIPOTOKO/IA U IiepeMOHMAIa

EnyHCTBeHHBIM OCHOBaHMEM [ YCTaHOBJIEHM:
IUIUIOMATUYECKVMX OTHOIIEHMIT ObUIO ¥ OCTaeTcs
coITallleHye MEeX/y 3aHTePeCOBAaHHBIMM TOCYyZiap-
CTBaMU. YIIOMUHAHME O «IIpaBe» Ha TaKOe YCTaHOB-
JIeHMe OTHOIIEHMII CTAaHOBUTCH, I1O-BUJMMOMY, U3-
JIMIIHYM ¥ UILIeHHBIM KakKoii-m160 cuibl. [ToaTomy
B BeHckol1 KOHBEHIIMI O AUIIOMATUYECKNX CHOIIIe-
HIX 1961 I. 0 HeM 1 He roBopuTcA. Kak cripaBenBo
OTMeyYaeT aHIIMiicKuit yueHblit M. Xappu®, «mpaBo
IIOCOTILCTBA CIEOBANIO OB paccMaTpuBaTh CKOpee
KaK JJAaHHYI0 TOCYAApCTBY CBOOOMY, @ He Kak Je-tope
CYIeCTBYIOLINMIT aTpUOYT KaXKOr0 CyBEPEHHOTO To-
CyZlapCTBa, KOTOPOMY COOTBETCTBYET 005A3aTeIbCTBO
CO CTOpOHBI M3OpaHHOrO MM KoHTpareHTa» [Hardy
1986:13-14].

3 Cm.: [AHUMNoTTN 1961:97; Thirlway 1972:97; Weil 1983:436; Kelsen 1966:288].

4 [unnomamuyeckut cnogape. B 3 1. T. 1. Mopg pep. A.A. Tpombiko, A.l. Kosanesa, IN.M. CeBoctbaHOBa, CJ1. TUXBUHCKOrO.
M.: Hayka. 1984. C. 327; Cnosaps mexdyHapooHozo npaga. OTe.pea. C.A. Eropos. M. 2014. C. 85.

5 Junnomamuyeckuti cosape. C. 433; Ciosape mex0yHapooHoz20 npasd. C. 84.

6 Cm.: CaHgposckuii K.K. Junnomamuueckoe npaso. Kues: Buwa wkona. 1981. C. 37-39.
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[IpoToKO/IbHBIE HOPMBI OCHOBBIBAIOTCA HA IIpa-
BIJIAX BEeXKIMBOCTY M TECHO IEPeIieTaloTcsl ¢ Hop-
MaMI JUIZIOMAaTI9eCKOTro 1 KOHCY/IBCKOTO IIPaBa, 3a-
KpeIUIEHHBIMI B MHOTOYVC/IEHHBIX YHUBEPCAIbHBIX,
PETMOHA/MbHBIX U JBYCTOPOHHMX MEXTYHapOIHBIX
noroBopax. Ho crmemyer y4nTpIBath, 4TO B OT/INYME
OT HOPM JIMIVIOMAaTI4€CKOTO ¥ KOHCY/IBCKOTO ITPaBa,
KOTOpbIe TPAMO IPeLyCMOTPEHBI B MEXYHApOf-
HO-TIPaBOBBIX JOKYMEHTAaX J aKTaX HAI[VIOHATbHOTO
3aKOHOJATEIbCTBA M 00S3aTe/IbHbI I COOMIOEeHNsA
TOCY/IAPCTBAaMU ¥ APYTMMIU CyOBEKTaMM MeX[yHa-
POIHOTrO MpaBa, ITpaBMIa AUIZIOMATHIECKOTO IIPO-
TOKO/IA HOCAT PEKOMEHJATEe/NbHbINl XapaKTep 1 He
CO3/IAI0T MPABOBBIX MOCIEACTBUII IIPU UX HECOOMII0-
fieHyy 1 Hapyenyu. Ho aTo oTHIONb He 0O3HaYaeT,
4TO HapyIlIeHe IPOTOKOIbHBIX HOPM MOYKET IIPOMTI
6eccnenHo. Kak mpaBuiio, Ha IpakTHKe HapyLIeHMe
WM HecoOIofieH e STUX MIPaBII IPUBOUT K YXYA-
IIEHNIO OTHOLIEHNI MeXTY TOCy/JapCTBAMU, U UCTO-
pusA MeX[YHapOJAHBIX OTHOLIEHNMII 3HAeT HeMaso
Takux npumepos. CkaxxeM, B 1995 1. Bo BpeMs Ipu-
eMa, KOTOpbIil rocyfapcTBeHHbIl cekperapp CIIIA
Y. Kpucrodep maBa B 4ecTb MUHUCTPOB MHOCTPaH-
HBIX Jiesl TocypapcTB — yieHoB HATO, rasa gumo-
Mmarynyeckoro BefoMmctBa @pannym 3. gme Iaperr
yiern. Tak OH BBIPasu/I CBOe HefJOBOTbCTBOM TOCTOM,
KOTOpbIit ITpousHec [enepanbublit cekpetapp HATO
X. Conana.

BesycnoBHO, coOmoneHre HOPM AMIIIOMATIde-
CKOTO IIPOTOKO/IA (BEX/IMBOCTY) CO3AaeT Oaromnpu-
ATHBIA K/IMMaT UL HOAepXKaHNA Jpy>KeCTBEHHbIX,
IAPTHEPCKUX, HO0OPOCOCENCKMX OTHOIIEHMIT MEXIY
rocyfapcreamnt. Ilpesugent PO B.B. Ilytun B Ilo-
cnanun Qepepanpromy Cobpannio PO ot 1 sexabps
2016 r. ormeTun: «IIpyHLIMIIBI ClIpaBeINBOCTH, YBa-
YKeHIIA U JoBeplA YHUBEPCanbHbL. Mbl TBEpHO OTCTa-
uBaeM VX (Kak BUAUM, He 6e3 pe3y/ibraTa) Ha MeXAY-
HApOJHOI apeHe»’.

B menmom He mHpOCTeXMBAaeTCA CYILIECTBEHHOIO
pas;muyA B obbeMe ¥ COfiep>KaHMM HOPM JAMIUIO-
MaTHYeCKOro ITIPOTOKO/IA B pasHbIX cTpaHax. Ha-
IpMMep, B COOTBETCTBMM C HPMHATBIM TOPALKOM
IPOTOKOIbHOTO CTApLIMHCTBA OQWI[MAaTbHbIX JILL
MHOCTPAHHBIe MOC/IBI IPY MPOBENeHNN MepOIpus-
TII TOCYJAPCTBEHHOTO XapaKTepa 3aHMMAIOT MeCTO
HETIOCPEZICTBEHHO 33 MUHUCTPOM MHOCTPAHHBIX JIeNl
B Poccuiickoit Oepepatiuy 1 B ApYIMUX CTpaHax, 3a To-
cypapcTBeHHBIM cekpeTtapeM B CIIIA u T.7.

BripoueM, B HEKOTOPBIX CTpaHAX IOPANOK CO-
OmoieH s TIPOTOKO/IbHBIX HOPM, COBNAJAOIIVX II0

COJleP>)KaHMI0, MOXKET CUIbHO pas3IMyaThCs B 3aBU-
CUMOCTM OT IOUTUYECKOTO Kypca, TOCyapCTBEH-
HOTO CTPOS, 00bIYaeB 1 TPAVUINIT KOHKPETHOTO To-
cymapcrBa (Hanpumep, Vpana, Vupun, CaynoBckoit
Apasuu u T1.1.). [IpusHaHHBIN aBTOPUTET B 0O/IACTI
pumoMarnyeckoro mpotokonma O.d. Monodkos,
KOTOPBIVI JJO/ITO€ BPeMS BO3IJIABJIAI IPOTOKO/IbHBII
orgen MU CCCP, oTmeuart, 4To ¢ TOYKM 3peHus 00-
LIETIPUHATON JUIZIOMAaTUYECKON MPAKTUKA «B MHO-
CTPaHHBIX /IOMaX IIpJ PABEHCTBE YMHOB IIPEJCTaBNU-
TeJlell MECTHOTO IIPaBUTENIbCTBA CAXKAIOT BO BCAKOM
CTy4ae Bblllle MHOCTPAHHBIX, HAIIPOTUB, B MECTHDBIX
floMax JIy4line MeCTa IMPefoCTaB/IAITCA MHOCTPaH-
HBIM AMIUIOMaraM. B obomx ciydyasx mcxopAr u3
OpYHIMIA KypTyasum» [MomoukoB 1964:45-46].
K npnmepy, B Bennko6puranum coxpaHmioch crap-
IIMHCTBO B OTHOLIEHVN TUTY/IOB (T€PLIOTY, MAPKW3BL,
rpadpl, BUKOHTBI, 6aponbl). CTapuUIMHCTBO I9POB
(moppoB) ompepensAeTcss B 3aBUCMMOCTI OT KaTero-
pWiT, @ BHYTPM KaXX/IOil KaTeTOpUM — OT JPEBHOCTU
tuTyna. CBeileHNs O JPeBHOCTU TUTY/IOB MyO/INKy-
I0TCA B CIIEIIMa/IbHBIX CITPAaBOYHMKAX.

VInTepecHbll cnydali, KacaBIUUICA IPOTOKOJb-
HBIX HOPM B OTHOILEHVM OJEX/Ibl, MMeT MeCTo B VIH-
oy, B mpurmanieHuAX Ha IpueM, KOTOpPbI ycTpa-
nBana npembep-MmuHUCTp Vnpupa Tangu B 1976 r.,
OBLIO CKa3aHO: «IIpUITH B KocTIOMax». Ho, moscHss,
IpeICTaBUTENDb IPOTOKOMbHOro orgena MUJ Vn-
IUM, OTMETWI, YTO HEKOTOPbIE TOCTY C MHMIICKOI
CTOPOHBI MOITIM OBl IOSAABUTBLCSA HA IIpUeMe B HALMO-
Ha/IbHBIX py6amikax [bopynkos 2015:124].

Heorpemyiemoil  4acThi0  OUIIOMATUYECKOTO
IPOTOKOJIA ABJIAIOTCA IIPOTOKO/NbHbIE HOPMBI IIPO-
BeJleH!A BU3UTOB M IPMEMOB Ha TOCY[ApPCTBEHHOM
yposHe. Ho IpoToKo/IbHbIe HOPMBI PasIMYaITCsA B
3aBUCHMMOCTY OT YPOBH:A BU3NTA (TOCYapCTBEHHBIIL,
oduLVanbHblL, pabounii, HeopUUMATBHDI BU3NU-
THI WM BU3UT Tipoe3zioM). Hanbornee sHaunMbIM 13
HUX SIBJIAETCA TOCYJAPCTBEHHBIN BU3UT, B PaMKax
KOTOPOTO IIPeyCMaTpPUBAOTCA TOPXKECTBEHHas Iie-
pemonus Bcrpeun (B Poccuiickoit ®eneparyy, Kak
IIPaBUJIO, ITIABY TOCYlapCTBa B a9POIIOPTY BCTpeYaeT
I[Tpencenarens [IpaBuTenpcTsa), epeMOHNs TIOSIIN-
CaHMA IOKYMEHTOB, IIpMeM B 4ecTb roCTs, Hocelle-
HUE BOMHCKIX 3aXOPOHEHMII C LiepPEMOHUEN BO3JIO-
KEH)S BEHKOB, Ky/IbTYpHas IIporpamma (ecim 3To
HPeJyCMOTPEHO B IIPOrpaMMe BU3NTA), TOP>KECTBEH-
Has LIepEMOHIA [IPOBOJIOB C BOMHCKMMI IIOYECTAMM.
Bce aTambl CONpOBOXKAIOTCA COOMIONEHNEM COOT-
BETCTBYIOIVX HOPM AUIZIOMaTHYeCKOTro IIPOTOKOJIA.

7 Mocnanue lMpe3npeHta PO OepgepanbHomy Cobpanuio PO ot 1 gekabpsa 2016 r. Joctyn: http://kremlin.ru/events/

president/news/53379 (gata obpalyeHuna: 02.04.2018).
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B poccumiickoit uctopun OFHUM K3 NEPBBIX MOJN-
HO(OPMATHBIX BM3UTOB HA BBICIIEM YPOBHE CTal
BU3UT Koponmsi AdraHnucraHa AMaHY/UIbI-XaHa B
1928 1. [Iporpamma BM3NUTa IpefycMaTpUBaIa IIbIIL-
HYIO BCTPeYy Ha BOK3a/le C BOMHCKVMMM [OYECTAMU
(rocymapCTBEHHBIM TVIMHOM, ITOYETHBIM KapayjioMm),
BusuT Kk M.J. Kamunny B 607binom Kpemesckom
IBOpLE, BO3NIOXKeHNe BeHKa K Massonero B.JI. Jle-
HJHa, OpraHusauio oduuuanpHoro obena, IpuUCyT-
CTBIE Ha BOGHHBIX MaHeBpax Ha OKTAOpbCKOM TIO7Ie,
nocerjenre Caukr-Ilerepbypra (torma Jlenmnrpap)
u CeBacTONOIA C y4acTueM B CMOTpe Kopabiteit bas-
tniickoro u YepHomopckoro ¢oros. B Mockse ad-
TaHCKUIT KOPOJIb BMECTe CO CBUTOIT OBIT pasMellieH B
ocobusike Ha Coduiickoit HabepexxHoit, a B CaHKT-
ITetepOypre - B 3umuem aBopue [/Isagos 2015: 86].

VIHTepecHBIM C TOYKM 3pEHM:A IIPOTOKONbHDBIX
HOpM 6bu1 Taroke Bu3uT Ee Benmmuecrsa Enusaserst I1,
koporneBbl Bemiko6putannu u CeepHoit Vpnanpgun,
u Ero Koponesckoro Bricouectsa npunija ®unmnia,
reprora 9guHOyprckoro, B Poccuio B okTs16pe 1994 .
IIpu cocraBieHMM IpOrpaMMBbl IpeObIBaHMA KOPO-
neBbl B Mockse n CaHkr-IleTepOypre yunTsBamuch
HOPMBI JUIUIOMATHYECKOro IpoTokona Bemkobpu-
TaHun. Tak, Ipy BCTpede B a3poIOPTy U IIpu 06xozie
IIOYETHOTO Kapay/a KOpPOJIEBY COIIPOBOXK/A/l CYIPYT
C3a/111, OHA INepefIBUralach Ha aBTOMOOWIIe, JOCTaB-
7eHHOM 13 JIOHMOHA, Ha 1IePEMOHMM BO3/IOKEHUS
BEHKOB HapAIYy ¢ POCCUIICKMM IOYETHBIM Kapay/ioM
ObUI BBICTPOEH U OPUTAHCKUIT, U.T. 1.

HeorbemieMoii 4acTbr0 IPOTOKOIBHOI IPOrpaMm-
MbI K&XJJOT0 TOCYIlapCTBa B XOfie BUSUTOB AB/IAETCA
Bpy4eHue nopapka. [ocymapcrBa OTHOCATCA K BO-
IpOCy BHIOOPA TOfIAPKa CO BCEil OTBETCTBEHHOCTHIO,
Beflb IIOPOJ1 Hey/JauHO BBIOPAHHBIN IIOAPOK MOXKET
OCKOPOUTD BBICOKOIIOCTAB/IEHHOTO TOCTA U IpUBe-
CTH K yXY/JILIEHNIO OTHOIIEHMIT MKy CTPaHaMIL.

Bo Bpemsa oduuuasbHOrO BM3WUTAa HA BBICIIEM
yposHe gmenerauuy ®PI' B Peciybnuxy Maparackap
npesupeHt OPI' Tenpux Jlrobke Bpydmn xosseBam
HOZIapPOK — L[BETHOJI Te/IEBU30P, TOP)KECTBEHHO 00'b-
ABUB 00 9TOM MHOrOTBICSIYHON Tomie. Ho mopapox
BBI3BaJI He 671arOfJapHOCTD, @ BO3MYLIEHME — TOT/A B
3TOI1 CTpaHe BOBCE He ObIIO TeeBUIEHA, HI 1IBET-
HOTO, HU JiaXe 4epHO-6eroro. OOVDKeHHbIe TaKuUM
CBOEOOpa3HbIM HaMEKOM Ha CBOI SKOHOMMYECKYIO
OTCTaJIOCTh Ma/aracuiilibl B UTOTe OTKAa3aaNUCh MOf-
mycpiBaTh ¢ OPI' TOKyMeHTHI, yyke COITlacOBaHHbIE B
xope Busuta [Byn, Ceppe 2003:9].

Poccuiickasd mpoTOKoIbHAA MPAKTHKA IIpefycMa-
TPUBAET CelYac JOCTATOYHO YETKIII IOPALOK Bpyde-

HIA TIOJlAPKOB, KOTOPBbIE, KaK IIPABIUIIO, NIepPeAloTCs
4epes CIy>K0y IIPOTOKO/IA COOTBETCTBYIOIETO TOCY-
flapCTBa IIpY BU3UTAX HA BBICOKOM YPOBHe.

5. HOprI AUITIOMAaTNYECKOI'0 IIPOTOKOIa
o I‘OCYJIapCTBeHHOiI CMBOJINKE

Cnenyer OTMETUTD, YTO HOPMBI O TOCY/lapCTBEH-
HOJI CUMBOJIMKE B paMKax JUIUIOMATU4ECKOIO IIpo-
TOKOJIa MMEIOT 0c000e 3HAaYeHNe, YTO MOATBEPXK/a-
eTcAd aKTaMMl HaIMOHAJbHOTO 3aKOHOJIaTe/lbCTBaA.
B CCCP B 1955 1. Ykasom IIpesupnyma BepxosHoro
Cogera 6bU10 yTBepKZieHO [lomoxkeHue o rocymap-
crBeHHOM (rmare CCCP, B COOTBETCTBMY € KOTOPBIM
sarpannpencrasutenpctsa CCCP mopHmManu rocy-
fapcTBeHHblit diar 22 anper, 1, 2 Mast, 7, 8 Hos0p,
5 mexabps (denp Koncruryumu CCCP), 8 mapta n
9 mas.

Hopwmsl 0 rocyzapcTBeHHOM (j1are B HacTosIee
BpeMsa B Poccuiickort Pepiepaniuy IpegycMoTpe-
Hbl Ykasom IIpesupenra PO or 11 gexabpsa 1993 r.
Ne 2126 06 yrBepxxpennu Ilonoxenns o Tocymap-
crBeHHOM ¢are P® n ODemepanbHBIM KOHCTUTY-
IIMIOHHBIM 3aKOHOM OT 25 mekabpst 2000 r. Ne 1-OK3
«O TocymapcrBennom ¢rmare Poccmiickoit Pepepa-
uym». B cT. 1 BBIIIEYIIOMAHYTOTO 3aKOHA TOBOPUTCH,
gro «locymapcrBennblit ¢ar Poccuiickoit Depepa-
LMY AB/IACTCA OQUIUAIBHBIM TOCYAAPCTBEHHBIM
cumBonnoM Poccmiickoit  ®epeparym»®.  Cratbs 3
3aKkoHa IIpeflyCMAaTpMBaeT IIOPANOK YCTaHOBIE-
HIA TOCYAPCTBEHHOTro (UIara Ha 3[jaHMAX OPTaHOB
BHeLIHVX cHouteHuit: «[ocygapcrBennsit ¢ar Poc-
cuiickoit Oefepanyy MOTHUMAETCA Ha: 3JAHUAX IU-
IUIOMaTUYEeCKMX IIPEICTABUTENbCTB, KOHCYIbCKUX
YYPEXKIEHUI, pesUeHIIl IJIaB JAUIUIOMATNIeCKUX
HPeCTaBUTENbCTB U KOHCYIbCKMX YUPeXK/IeHMIA, KOT-
fla 3TO CBA3AHO C VICIIOJIHEHMEM YKa3aHHBIMU JIUIIA-
MM CTy)KeOHBIX 0053aHHOCTeI!, a TAKKe Ha 3JaHVAX
VHBIX OQUIMATIbHBIX IIPefCTaBUTeNbCTB Poccuiickoit
Qenepanyu 3a npepenamu Poccniickoit efepaniuy, B
TOM 4yC/Ie OUIVIA/IBHBIX TPeACTaBUTeNbCTB Poccmit-
cxoit Pefepariyy Ipy MEeKIyHAPOIHBIX OpPraHM3al-
AX, — B COOTBETCTBUYU C HOPMaMy MeX/[yHapOIHOI'O
IpaBa, IpaBUIaMy AUIJIOMaTHYECKOrO IPOTOKO/IA 1
TPaiVLIMAMYU CTPAHBI HPEOBIBAHNA. ..» YIIOMIHAHMNE
U IPaBOBOE 3aKpeIIeHMe AMUIJIOMATHYeCKOro IIpo-
TOKOJIa COfiepXKaTcs B CT. 4 ¥ 6 flaHHOTO 3aKoHa. Tak,
cr. 4 rmacut: «[ocymapcrBenHblit ¢ar Poccuiickoit
Depepanui yCTaHOB/IEH MOCTOAHHO: <...> B paboueM
kabunere IIpesupenta Poccuiickoit Oeneparyn u B
MHBIX HOMeIIeHNUAX, IPefiHa3HAYEHHbIX /I IIpOBe-

& (MepepanbHblil KOHCTUTYLIMOHHBIM 3aKOH OT 25 fekabpsa 2000 r. N2 1-OK3 «O locygapcteeHHOM dnare Poccuiickon Qe-
aepauuny. — CobpaHue 3akoHooamesibcmead P®. 2000. N2 52 (u. 1). C1. 5020.
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JieHVsI TOP)KeCTBEHHBIX MepPONpPUATHIL (LiepeMOHMil)
¢ yuactueM IIpesupenta Poccuiickoit Oepepanyn, B
pabouyx KabyHeTax. .. [7IaB AUIUIOMATIYECKVX HIpef-
CTaBUTE/IbCTB, KOHCY/IbCKUX YYPEXJEHMII U MHBIX
oduIManbHBIX TpencTaBuTeNnbeTB Poccuiickoit Pe-
mepaumu 3a mpepenamu Poccuiickoit ®epepanym, B
TOM 4MC/e OQUIMANBHBIX HPeACTaBUTENbCTB Poc-
cuiickoit Qefeparyy Mpu MeXAYHAPOTHDBIX OpraHy-
saAx». CornacHo cT. 6 3akoHa «JocyapcTBeHHbII
¢nar Poccmitckoit Qepeparmy nopHnmaercst (ycra-
HAaB/IMBAETCs) BO BpeMs 0QUIIVaIbHBIX LIepPeMOHMII 11
IPYTUX TOPXKECTBEHHbIX MEPOIIPUATHUIA. .. ».

ITopAnox MCIONMb30BAHUA U pasMeIleHNs IoCy-
mapcTBeHHoro repba PP ycranammBaercs Depe-
PanbHbIM KOHCTUTYLIMOHHBIM 3aKOHOM OT 25 fleKa-
6ps 2000 . Ne 2-®K3 «O TocymapcrBeHHOM repbe
Poccmitckoit  ®eneparym»’. B cootBercTBUMM  CO
CT. 3 9TOro 3aKOHa «OJHOLIBETHBIN BapuaHT locy-
mapctBeHHoro rep6a Poccmiickoit Pepepannn 6e3
repajbJ4ecKoro IUTa IOMeNaeTcss Ha OlaHKax
<...> [MIVIOMAaTMYeCKUX IPeCTaBUTENbCTB, KOH-
CY/IbCKUX YIPEeX/IEHWI ¥ MHbIX O(UIMATbHBIX IIPefi-
cTaBuTeNnbCcTB Poccuiickoit Pefepanyn 3a mpepena-
mu Poccniickort @epepannm». CormacHo cT. 5 3akoHa
«locymapcrennsiit rep6 Poccuiickoit ®Pepeparm
noMmemaeTca Ha (acajjax 3paHMii <...> JUIUIOMa-
TUYECKUX IPeNCTaBUTENbCTB, KOHCYIbCKUX YUPEeX-
JIeHNiT ¥ MHBIX O(QMIMATbHBIX IpPeCTaBUTENbCTB
Poccwmitckoit Oepepaninu 3a npegenamu Poccuiickoin
Depeparynm».

Hopmbl amIioMaTiyeckoro IpOTOKOIA 3aKpe-
wieHbl Takke B DeepaTbHOM KOHCTUTYLVOHHOM
3aKoHe oT 25 frekabps 2000 . Ne 3-PK3 «O Tocyzmap-
ctBeHHOM ruMHe Poccuiickoit Pepeparym»'. Cra-
TbA 2 JaHHOrO 3aKoHa Imacut: «locymapcTBeHHbIN
ruMH Poccemiickoit @epepaumy sBisgercs oduum-
aJIbHBIM TOCYJAPCTBEHHBIM CUMBOIOM Poccuiickoit
Depepanyn». [lanee B cT. 3 JakoHa 3aKpeIyIAeTCs
cnepymwoee: «locygapcTseHHblt ruMH Poccniickorn
Depepanyy ucHonHAeTCA <...> BO BpeM:A liepeMo-
HUII BCTpeY M HPOBOROB mocewawomux Poccuii-
ckylo Depepamyio ¢ oUIMATLHBIMU  BU3UTAMMU
IJIaB MHOCTPAHHbIX TOCYAPCTB, I71aB IIPaBUTE/IbCTB
VHOCTPAHHBIX TOCYAAPCTB, OPUINAIbHBIX MIPefCTa-
BUTE/IE}l MHOCTPAHHBIX TOCY[APCTB, @ TAaKKe I/aB
MEXKIOCYJAPCTBEHHBIX ¥ MEXIIPABUTEIbCTBEHHDBIX
OpTraHM3ALMIL — B COOTBETCTBUM C IUITIOMAaTHYeCKUM
IIPOTOKO/IOM...» B cooTBeTcTBMM CO CT. 5 3aKoHa
«IIpY TIPOBEfEHNN O(UIVAIBHBIX MEPOIPUATHII Ha

TEPPUTOPUAX MHOCTPAHHBIX TOCYHAPCTB MCIIONHE-
HIe TocyflapcTBeHHOro rmMHa Poccnmiickoit ®epepa-
LM OCYIIECTB/IAETCA B COOTBETCTBUM C IIPABU/IAMIA,
YCTaHOB/IEHHbIMU MMHUCTEPCTBOM MHOCTPaHHBIX
men Poccuiickoit depepanyy, ¢ yuyetoM Tpagyuiimit
CTpaHbI IpebbIBaHMA». B CT. 7 3aK0OHa 3aKperieH 1o-
PANOK NOBeeHNUs IIPY UCIIOTHEHNY TOCYlapCTBEH-
Horo ruMHa P®: «[Ipu opuimanbHOM UCIONTHEHUN
TocypapctBenHoro rumua Poccuiickort ®epeparun
HPYCYTCTBYIOLIME BBICTYLIMBAIOT €r0 CTOS, MY>K4H-
HbI — 6€3 TOJIOBHBIX YOOPOB.

B cnydae ecnmm mcnonHeHue locymapcTBEHHOrO
rumHa Poccuiickoit ®epepaliuy  COpoBOXKIALTCS
nopusaTueM locymapcrBenHoro ¢uara Poccmiickoit
Denepanyy, IPUCYTCTBYIOLIME MIOBOPAYMBAKTCA K
HeMY JIALOM. . .»

B 2010 n 2012 rr. MI]JT Poccun cormacHo ykasam
IIpesnpenTa Ne 854 11 984 cOOTBETCTBEHHO ITOMY4NIT
COOCTBEHHBIE TOCYHAPCTBEHHBIE CHMBOJIBI — 3MOIe-
My ¥ ¢riar. [JunnioMaTideckuii IpoTOKOJI, TAKUM 00-
PasoM, 3aKpeIUIeH B IIPAaBOBbIX aKTax Poccuiickoil
Depepannn.

6. 3aknoueHne

VicTopysaA craHOB/IEHNA U Pa3BUTIA HOPM JUIIIO-
MAaTU4eCKOTo IIPOTOKO/IA HAIVIALHO JeMOHCTPUPYIOT
BO3pacTaHye POy JUIUIOMATNYECKOI CITy>KObI B pas-
BUTUY MHOTOCTOPOHHEN M IBYCTOPOHHEN JUILIOMa-
iu. Takas guHaMuKa Habmomgaerca u B Poccuiickoit
Denepanyy, Iie pacTeT YMC/I0 MHOCTPAHHBIX Jiefiera-
LIMi1 Ha YPOBHE I7IaB TOCY/IAPCTB, I71aB IIPaBUTE/IbCTB
¥l I71aB MVMHMCTEPCTB ¥ BeoMcTB (6oree yem Ha 100
B TOJT). YCUIMBAIOTCA MeXIyHapOIHbIe CBA3M (II0 CO-
crosHmio Ha 2014 1. Poccuiickasa Qepepanns nmena
IUIUIOMATHYeCKe OTHOLeHuA co 193 rocypapcrsa-
MI ¥ AUIUIOMAaTMYecKye IpeiCcTaBUTeNbCTBa Ooee
geM B 140 crpanax; B Poccyun ObUIM aKKpeyuTOBaHbI
IJIaBbl JMIUIOMATUYECKMX MTPECTABUTENbCTB CBbILIE
155 MHOCTpaHHBIX TOCYAPCTB).

Bce BbILIEN3NI0KEHHOE CBUJETENTbCTBYIOT O Pas-
BUTUM Y PACIIMPEHUM IMUIUIOMATHMYECKMX OTHOLIe-
Huit Poccwitckoit Qepeparmy, 06 ycuieHnu posmmn
AUIITIOMAaTUYeCKMX TIPEfICTaBUTE/IbCTB U MHBIX Opra-
HOB BHELIHVX CHouleHWit Poccuu 3a pybexom, 4To
00ycrIoB/IMBaeT BO3pacTawllee 3HaYeHe HOPM [I-
IJIOMATIYeCKOro IPOTOKOMA, COOMIOfeHNIe KOTOPBIX
CIIOCOOCTBYET HOJIEpP)KaHNI0 CTAOVIBHBIX OTHOILLeE-
HUII Ha ME&X/JYHapOJHOIL apeHe.

° (OepepanbHblii KOHCTUTYLIMOHHDBIN 3aKOH OT 25 fiekabpa 2000 r. N2 2-OK3 «O locypnapctBeHHOM repbe Poccuiickon Oepe-
pauun». - CobpaHue 3akoHodamesibcmaa P®. 2000. N@ 52 (u. I). CT. 5021.

0 QepepanbHbIl KOHCTUTYLMOHHBI 3aKOH OT 25 fekabpa 2000 r. N2 3-OK3 «O locyaapcTBeHHOM rMMHe Poccuiickoi Qe-
aepauunnx, — CobpaHue 3akoHodamenoecmaa PQ. 2000. N2 52 (u. I). Ct. 5022.
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K BOMPOCY O NMOHATUN
«HAUUOHAJIbHOCTb BO3A4YLWIHOIO

CYOHA»

BBEIEHWE. HayuoxanvHas npuHaonemHocmy
8030YUIH020 CYOHA MPAOUYUOHHO ONpedensiemcs
1o 20cy0apcmey, Ha MePPUMopuL Komopozo oHo
3apezucmpuposaro. Jlanxoe npasusno 6vis0 3axpe-
NJ1IeHO 8 MeHOYHAPOOHbLX 002080pAxX Nepeoli nomo-
survl XX 6. u deticneyem 0o cux nop. IIpu amom 6
MeNOYHAPOOHOM npase He YCMAHOB/IEHbL Kpumie-
pulU, KOmopuim 00/HHBL 0Meeuams 20cy0apcmed,
npasomouHvle 8HOCUMb 6030yUiHble CYOA 6 C60U
peecmpol. B Hacmosuwee epems amo npueeno K
momy, 4mo no mepe 1ubepanu3auuu npasosozo pe-
2YNUPOBAHUS MEHOYHAPOOHBIX B030YUIHBIX COO00-
WeHUll Y nepe6o3uuKos NOABUNACL B03MONCHOCHIL
IKCNYAMUpoBams apeH006aHHbvle CAMOIeMbl, 3a-
peeucmpuposantvie 8 Opyeux 20cyoapcmeax, a
Makie U3 MOPcKo2o cy0oxo0cmea 6 asUayuio npo-
HUKZIA NPAKMUKA pecucmpayuu cyoos noo «yooo-
Homu prazamu». CkasanHoe akmyanvHo O HA-
wetl cmpawvl, nockonvky 6onee 80% pnoma,
UCNOTIb3YeMO20 KPYNHBIMU POCCUTICKUMU A6UAKOM-
NAHUAMU, 8 MOM YUC/e HAUUOHAILHBIM Nepe6o3-
uuKom «Aapognom — poccuiickue asuAnUHUU», HA
pecyNAPHbIX NACCANUPCKUX pelicax, 3apesucmpu-
posaro 3a npedenamu Poccutickoii Dedepavuu.
B pesynvmame nousimue «HAU4UOHATLHOCHD B03-
0ywiHo20 cyoHa» npuobpeno GopmanvHvlli Xapak-
mep. 3adaueil nposedeHH020 UCCIE008AHUS SBTIS-
0OMCA  U3yveHue BIUAHUS 3M020 pakma Ha
MUPOBYIO 2PANOAHCKYI0 ABUAUUIO U NOUCK NPABO-

Moscow Journal of International Law « 1 « 2018

BbIX peuleHUll ¢ yenvio POPMYTUPOBAHUS PeKOMEH-
dauuii NO yMeHbUEHUIO 603MONCHBIX He2AMUBHbIX
nocnedcmeutl ykazanHol cumyayuu.
MATEPUAIJIBI I METOJDI. Mamepuanom ons
UCCTIE008AHUS NOCTIYHUTIU MeHOYHAPOOHBIE 0020-
80pbL 0 2PANOAHCKOLE A8UAUUU, 8 NEPBYI0 oUepeddb
KoneeHuyus 0 mex0yHapoOHoTi 2pax0aHcKoll asua-
yuu 1944 2., a makxe opuyuanviole OOKyMeHMbL
MenoynapooHoii opeanudayuu epaioanckoli asu-
ayuu (MKAO), mex0yHapooHvie KOHEeHUUU 1o
mopckomy npaey, npakmuxa Mex0yHapoOH020
cyoa OOH u HayuHble mpyovL pOCCUTICKUX U 3apy-
bexcHbIX cneyuanucmos. Memodonoeuueckyio oc-
HOBY UCCTIE006AHUSI COCMABUNU 00UieHAY Y HblE U
cneyuanvHvle Memoovl Nno3Haxus (Ouanekmude-
cKuti Memoo, Memoobl AHANU3A U CUHMe3d, 0edyK-
Uuu U UHOYKUUU, CPABHUMENIbHO-NPABOBOLL, UCO-
PUKO-1PAB060TLi MemMoobL).

PE3VJIbTATBI NCCIIENOBAHMA. B cmamve
YCMAHOB/IEHO, HINO 8 MEHOYHAPOOHOM npase chop-
MUpP0B8Anocy 08a n00x00a K onpedeneHuro NoHs-
MU <HAUUOHATLHOCb B8030YULIHO20 CYOHA». Ilep-
8bIll OCHOBAH HA Udee €20 NPUHAOTEHHOCHU
eocyoapcmey 6 cuny pesucmpavuu. Crnedcmeuem
3MmM020 n00x00a A6/ITeMCA UOes 00 UCKTIOUUMEb-
HOM Xapakmepe 0pUcouKyuy eocyoapcmea dnaza
6 OMHOUIEHUU B030YULHO20 CYOHA NO AHANOUU C
HOPUCOUKYUETl 8 OMHOUEHUU NPUMBIKAIOUUX K
meppumopuu eocyoapcmea paiionos (npubpes-
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HbIX 800 U M.0.). Bmopoii nodxod npedycmampusa-
erm HeobXxo0UuMoCmy npu onpeoesieHUU HAUUOHATb-
HOCMU CYOHA yYUMbLeamy €20 C653b CO CMPAHOL,
Hanuvue KOmMopoti noomeepioaemcs pezucmpa-
yuetl, a PUCOUKUUS 20CY0apPCMBEa OCHOBAHA He HA
MeppumopuanvHoM, a Ha NepCoHAILHOM NPUHUU-
ne, umo donyckaem ocyuiecmesieHue 6 omHoule-
HUU CYOHA 10PUCOUKUUU U OPY2UX 20Cy0apcms, 6
nepeyw ouepedv CHPaHbL IKCHIYAMAHMA.

OBCYJKIEHME N BbIBOJDBI. Asmop npuxo-
oum K 6v1800y, umo opmanvhovlii xapakmep no-
HAMUA «HAUUOHATLHOCMb B030YUIHO20 CYOHA» U
00WenpuUsHAHHOEe NPABUNO 00 UCKTIOUUMENTbHOM
xapakmepe 10puUcouKyul 2ocyoapcmea naza 6 yc-
JIOBUSAX TUOEPATUSAUUU NPABOBO20 PeyUPOEAHUS
8 MUPOBOLl ABUAUUOHHOL OMPACTU He2AMUBHO
B/IUAIOM HA 2PAHOAHCKYI0 asuanuio. Imo 6030eti-
cmeéue CKa3vleaemcs He MonbKo Ha IKOHOMUKeE Om-
denvHoix 2ocyoapcme. Hebnazonpusmmoiii a¢pgpexm
3aK04AeMCS 27IABHbIM 00pA30M 6 NOOpPbLEe e0UHO-
00pa3Ho20 c1ed08aHUS NePeO3UUKO8 MeHOYHA-
POOHVIM cmaHdapmam 6e30nacHoCmu, a maxxie 6
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3ampyoHeHUU, a 6 HEKOMOPBIX CTIYHASX — 6 NOJIHOM
UCKTIIOUEHUU, 20CY0APCMBEHHO20 KOHMPONA 3a
MeXHUUECKUM COCOSHUEM CAMOJIeno8 U cobmio-
OeHuem mpe6oBaHull ABUAUUOHHOT 0e30naAcHOo-
cmu. Aemopom coenam 6v1600 0 HeoOX0OUMOCMU
COBEPUIEHCINBOBAHUS NPABOBOZO Pe2YTUPOBAHUS C
yuemom udeu HAUUOHATILHOCIU 8030YULHO20 CYO-
Ha KaK C653U MeH0Y CYOHOM U 20CY0apCmBoM.

KITIOYEBBIE CJIOBA: cocydapcmso peeucmpa-
Uuu 8030YUIHO20 CYOHA, COAUEHUSI 00 «OMKPbL-
mom Hebe», «Y00OHbITL Praz», «peanvHas C6:A3b»,
Koneenuust o mescoyHapoOoHoil epaioanckoli asua-
Uuu, K6asumeppumopuanvHas wPUcOUKyus, nep-
COHAMLHAS 10PUCOUKUUS, 8030YUiHOe cyOHO Poc-
cutickoti Pedepavuu
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THE “AIRCRAFT NATIONALITY"”
IN INTERNATIONAL LAW

INTRODUCTION. An aircraft bears nationality
of the state in which it is registered. This rule was
first set in international air law conventions in the
beginning of the XX century and it is still effective.
At the same time there are no established criteria
which the state entitled to put an aircraft in its regis-
ter should fit. Due to this for the time being, aviation

20

liberalization and deregulation have made it pos-
sible for air carriers to use leased aircraft registered
in another states, and to adopt common maritime
“flags of convenience” practice. This is true for our
country, as more than 80% of fleet used at regular
passenger flights by major Russian airlines, includ-
ing the national carrier Aeroflot, is registered outside
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the Russian Federation. As a result, the meaning of
“aircraft nationality” has become rather formalistic.
The objective of this research is to study the impact
of this situation on the global civil aviation and to
search for legal solutions to mitigate possible nega-
tive effect thereof.

MATERIALS AND METHODS. Study materials
include international agreements on civil aviation,
primarily Convention on International Civil Avia-
tion of 1944, as well as documents of International
Civil Aviation Organization (ICAO), international
conventions on the law of the sea, UN International
Court practice and studies of legal scholars. General
scientific and private scientific methods of cognition
composed methodological basis for the study.
RESEARCH RESULTS. In the course of the study
the author reveals two approaches to the ‘aircraft
nationality” definition in international law. The first
one is based on the notion that aircraft belongs to a
state due to the fact of registration. This approach
substantiates the idea of exclusive flag state jurisdic-
tion over aircraft, similarly to a state’s jurisdiction
over the regions adjoining to its territory (e.g. terri-
torial waters). The second approach provides for the
link between a state and an aircraft as the core na-
ture of “nationality”, with registration being merely
the confirmation thereof. Consequently, states ju-
risdiction is based on personal principle instead of

cr. 5 BospgymHoro xopekca Poccurickoit

Denepanyn’ (manee - BK PO) saxperieno

MOHATHUE «BO3AYLIHOE CymHO Poccurickoit
Denepanyy» 1 yKasaHo, 4TO B C/Iydae HaXOXKJeHMA
3a mpepenamu Teppuropun Poccutickoit Pepepannmu
B €r0 OTHOLIEHUM JIEJICTBYET POCCUIICKOE BO3MYyII-
HOE 3aKOHOJIaTeNbCTBO, €C/IY MHOE He IIpefycMOoTpe-
HO 3aKOHaMJ CTPaHBI NpeObIBAHMA WM MeX/yHa-
ponHbIM foroBopoM Poccuiickort ®epepanun. [Tpu
aToM B BK PO orcyTcTByeT ompepeneHue faHHON
KaTeropyiu.

JlormyHo ObUIO 6Bl 3aKIIOYUTDH, 4TO IIOM «BO3-
IYUIHBIM cygHOM Poccuiickoit Qenepanym» ciegyet
HOHMMATb BO3[[yIIHOE CY[HO, 3aperuCTpPUpOBAH-
Hoe B Poccuiickoit ®epepannu. CormacHo u. 4 cT. 33

! CobpaHue 3akoHogaTtenbctBa PO. 1997. N2 12. Ct. 1383.

territorial, which allows states other than flag state,
primarily state of operator, to exercise jurisdiction
over aircraft.

DISCUSSION AND CONCLUSIONS. The
author concludes that well-established formalistic
approach to the “aircraft nationality” together with
the exclusive flag state jurisdiction rule have adverse
effect on civil aviation in the course of its liberaliza-
tion and deregulation. The case is not only the econ-
omy of single states, but global undermining of uni-
form compliance by air carriers with international
safety standards, as well as impeding or completely
eliminating state supervision over aircraft mainte-
nance and aviation security. The author suggests for
air law development subject to the concept of “na-
tionality” as the link between a state and an aircrafft.

KEYWORDS: state of aircraft registration, “open
skies” agreements, “flag of convenience”, ‘genuine
link”, Convention on International Civil Aviation,
quasi-territorial jurisdiction, personal jurisdiction,
aircraft of the Russian Federation

FOR CITATION: Konyukhova A.S. The “Aircraft
Nationality” in International Law. - Moscow Jour-
nal of International Law. 2018. No. 1. P. 89-101.
DOI: 10.24833/0869-0049-2018-1-89-101

BK PO Bo3aymHoe CymHO, 3apercTpupOBaHHOE B
Poccmitckoit Oenepaiyn, mpuobpeTaeT HalMOHATb-
HYI0 TIpUHAJIeXHOCTb Poccuiickoit ®Depeparym.
CormacHo c1. 17 KoHBeHIIMM O MeX[YHApO[LHOI
rpaxpaHckoit aBuaryu (Unkaro, 7 fexabps 1944 r.)*
(manee — Unkarckast KOHBeHIVs 1944 I.) «BO3[YLIHBIE
Cyfla MMeIOT HAIMOHA/IBbHOCTh TOTO TOCYHApCTBa, B
KOTOPOM OHI 3aperucTpupoBaHbl». [IpaBuio o Tom,
YTO IOPMCAMKINIO B OTHOLIEHNM BO3/YIIHOTO Cy/fHA
OCYIIECTB/IAET TOCYAAPCTBO PETUCTPALNY, SABACTCA
OCHOBOIIO/IATAIONIMM B MEXIYHAPOZHOM BO3MIYII-
HoM mpaBe’ [MaeeB 1986:99]. Ho B HacTosiee Bpe-
MsI CYILIECTBYIOT 00CTOSITENBCTBA, KOTOPbIE 00YCIOB-
JIMBAIOT HEOOXOMVMMOCTD JA€TaTbHOTO PAaCCMOTPEHUS
HOHATUA «HAIMOHATBHOCTh BO3JYIIHOTO CYIHA» I,

2 KoHBeHUMA O MEXAyHapOAHON rpakaaHckol asmaummn (Yvkaro, 7 pekabps 1944 r.). Joctyn: http://www.icao.int/
publications/Documents/7300_cons.pdf (gata o6patieHuns: 04.01.2018).

3 Cm.: JlykbaHoBUY B.M. MpaBa 1 0683aHHOCTM KOMaHAMPA U YNIeHOB KUMaXKa BO3AYLWHOrO CyfHa Npw He3aKoHHOM BMe-
LaTesIbCTBe B A€ATENIbHOCTb rpa)KAaHCKoW aBuaLum. ABToped. AncC. ... KaHa. lopua. Hayk. M. 1983. C. 9.
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BO3MOYXHO, TIepeCMOTpPa IIPAaBOBOTO PEryINpPOBAHNA
B 9TOIf 00/1aCTH.

B mepBy1o ouepenb, peub UfieT O IMPAKTUKE Pernu-
CTpalluy BO3AYLIHBIX CYHOB IOJ TaK Ha3bIBaeMbIMM
yIOOHBIMM (pIaraMm MM OTKPBITON PerncTpariin.
«YnoOHbII hr1ar» — «TepMIH, BOCHPUHATBIN U3 MH/Y-
CTpUM MOPCKOTO TPAHCIIOPTA, O3HAYAIOLINIT CUTYa-
1110, TIPY KOTOPOI1 KOMMepPYeCKoe Cy/IHO, TIpUHa|Ie-
JKalllee TpakJlaHaM TOCYAApCTBa, 3aperiCTPUPOBAHO
B JIPYTOM TOCYAApCTBE 11 MOXET OeCIpensTCTBeHHO
3KCIUTYaTMPOBATbCA APYTUMMHU  TOCYJAPCTBAMU 1
Mexay HuMu» [Abeyratne 2014:270]. Briepsbie moz
«ypo6HpIMM ¢raramm» B 1920-X IT. 6bIIO 3aperu-
CTPUPOBAHO HECKONbKO aMEPUKAHCKMX KPYM3HBIX
IIapOXOIOB — B Lie/IAX 00XOja 3ampera Ha IIPOfa-
XKy aJIKOTOJIbHOV NPOAYKLYM Ha 6OpTy. AKTMBHO
UICTIONB30BATh OTKPBITYI0 PEeIUCTPALMIo Havasn
B 1950-X IT. aMepMKaHCKIE KOMIIAHUY, 3aHVMAaBILN-
€Cs1 MOPCKOJ1 IIepeBO3KOI1 IPy30B. Briocnencrsum or-
KpBITasl PErMCTpaLsA CTaja 4acTO NPUMEHAThCA B
MOPCKOM I'py30BOM cyfioxofcTse Kak B CIIIA, Tak u B
IPYTHX CTpaHAX.

[l aByanuy ykasaHHOe SIBJIEHNE JIONITOe BpeMs
He OBITO XapaKTepPHO, MOCKOJIbKY IIPAaBOBOI PeXNM
BO3/IyIIHOTO IPOCTPAHCTBA OTINYAETCA OT PEXN-
Ma OTKpPbITOro Mops. B cT. 1 Ymkarckoit KOHBeHIUN
1944 1. 3aKpeIUIeHO IPAaBUIO 00 MCK/IIOUUTETBHOM I
TIOJTHOM CyBepeHNTeTe TOCYAAPCTB HaJ| BO3[YLIHBIM
IIPOCTPAHCTBOM HaJl CBOEN TEPPUTOPYENL B IIPOTUBO-
HO/IO>KHOCTD TIPUHIMITY CBOOOMIBI OTKPBITOTO MOPAL.
PexxuM cyBepeHHOro BO3AYLIHOTO IIPOCTPAHCTBA
HOfIpasyMeBaeT HEOOXONMMOCTDb IIOMy4YeHVs TOCy-
lapCTBaMU paspelleHNii Ha pery/spHble BO3IYIIHbIE
COO00IIeHNA HaJl TEPPUTOPYAMM WJIU HA TEPPUTOPIIO
MHOCTPAHHBIX TOCyAapcTB (cT. 6 Ymkarckoi KoH-
BeHIMM 1944 1.). 3aKOHOMepPHO, YTO 1ar caMmosIeToB
JIOJDKEH COOTBETCTBOBATD TOCYAAPCTBY, Oy YMBIIIe-
My paspelleHue.

Bropouewm, ¢ 1980-x rr. CIIIA Havanu NMpOBOAUTD
HOMUTHUKY MMbepanu3alyy U «IeperyIpoBaHis»
BO3[[YLIHbIX COOOIIEHMIT ITyTeM 3aK/IIYeHMA [BY-
CTOPOHHUX COIJIALIeHNi 00 «OTKpbITOM Hebe». Lle-
/IbI0 TAKOJl HMONUTUKY SAB/IANACH MMHMMM3ALNUA TO-
CYIAapCTBEHHOTO BMEIIATeNbCTBA B KOMMEPUYECKYIO
JIeATEIbHOCTb ~ ABMAIIPEANIPUATHIL.  AHAaJIOTMYHbIE
CoI/alleHysA CTalu 3aKII4YaTb U Jpyrue CTPaHBL
ITo maHHBIM MeXyHApOIHON OpPraHM3aLMUN IPaXK-
manckort asmanmu (MIKAO), k centsiopro 2016 1. B
Mype HacuMTBIBaIOCh Oomee 300 cormamennit 06

«OTKpBITOM Hebe» ¢ ydactreM 150 rocymapcTs®. Yka-
3aHHbIE COIIAIEeHMA TPeyCMAaTPUBAIOT B TOM YMCIe
YIIPOLIEHHDIN NOPANOK IOTY4eHN paspelleHNii Ha
OCYIIeCTB/IeH)e MeXYHAPOJHBIX BO3IYIIHBIX CO-
obmenmit. Ecnu mo obiiemy mpaBuny pasperueHns
BBIJAIOTCA 0OpaTUBIIEMYCA TOCYAPCTBY C YKa3aHM-
€M KOHKPeTHBIX IIepeBO34IKOB, MAPIIPYTOB I YaCTO-
Tl IOJIETOB, TO COIVIALIEHNA 00 «OTKPBHITOM Hebe»
JVKBUAVPYIOT Ha3BaHHBIE Oapbepbl, IPefoCTaBIIAA
rOCylapcTBaM IOYTM HEOTPAaHMYEHHBI JOCTYI K
PBIHKY aBHMAaIepeBO30K. B 4acTHOCTH, Ha3HAaYeHHbIE
aBUMANIPENNIPUATIA TOYYAIOT IIPABO BBIOTHATD
HepeBO3KM MeX[Y TEePPUTOPUAMIU [OTOBAPMBAI0-
IVIXCA CTOPOH, a TAKXKe MeX[Y TeppUTOPYAMIU [i0-
TOBapMBAIOIIVXCA CTOPOH UM TPETbUX CTpaH Oe3
OTrpaHNYeHNI B OTHOIIEHNN YMCTIA ITYHKTOB, T7ie OCy-
I[eCTB/IAETCA IOTPY3Ka MM BBITPY3Ka ITACCAKIPOB 1
TPY30B, YaCTOTHI TI€PEBO30K, TUIIOB BO3[YLIHBIX Cy-
noB [Snodgrass 2015:253-254]°.

Cornaurenust 06 «OTKPHITOM He6e» 3aK/II0YeHbI
U Ha YpOBHe Lie/IbIX permoHoB. Tak, ¢ 2006 T. npes
«oTKpbITOro Heba» peammsyercss B EC. Kak orme-
tun 10.H. Marnees, fjaHHOe sABJIeHME IpeCTaBsAeT
c060i1 HOBETy He TOMBKO B MEXAYHAPOJHOM BO3-
JIILIHOM TIpaBe, HO ¥ B I|e/IOM B MHCTUTYTe CyBepe-
HMUTeTa rocygapcTtB. CMpicn KoHmemyyu Exmsoro
€BPOIIEIICKOTO Heba CBOAMTCA K «IIPEfOCTABIICHIIO
IpaBa COBEPIIATh NOJIETHI B T0060€ TOCYAAPCTBO —
yuactHuka Cormamenus [o cospanuu EpyHoro es-
poreiickoro Heba] 6e3 orpaHNYeHNIT OTHOCUTENBHO
BbIOOpA MapuipyTa M KOnm4yectBa (YacTOTBI) IIO-
JIETOB, a TaKKe BO3MOXKHOCTM Ppeany3aliny TaKo-
ro mpasa /0001 13 aBMAKOMIIAHWUIL, 3aperVCTpU-
POBaHHBIX B TOCYJapCTBe-y4yacTHUKe. BospymiHoe
IPOCTPAHCTBO IPU STOM pasfendercss Ha (yHK-
IJOHAJIbHble «OJIOKM» B 3aBMCUMOCTM OT IIOTOKOB
BO3/IyIIHOTO [IBVDKEHN)SA, a He OT HAIMOHAIbHBIX
rpanut» [Maees 2013:60].

JInbepami3anyss IPaBOBOTO  PEryIMpOBaHMA
MEeXIYHApOJHBIX BO3IYIIHBIX COOOIICHWII, MMes
THOTIOKUTENIbHOE 3HAYeHNe M/IA PasBUTUA MIPOBO-
ro pHIHKAa aBMAIlepeBO30K, B TO XKe BpeMs IpuBena
K TIPOHMKHOBEHMIO B aBMALIMIO IPAKTUKM OTKPBITOM
perncrpanum, KOTopas cTaaa K HaCTOAIEMY MOMeH-
Ty [OCTaTOYHO pacIpocTpaHeHHON. Tak, cornacHo
uHbOpMAINY, COfiep)Kalleiics Ha OQUIMATbHOM
cajiTe HALMOHAJIBHOTO IIepeBo3uMKa «Aspodor -
POCCHMIICKME aBUaIMHUM», OKOIO 80% 3KCIUTyaTHpy-
eMbIX MM CaMOJIETOB 3aperucTpupoBaHsl He B Poc-

4 Overview of Regulatory and Industry Developments in International Air Transport. P. 2. URL: https://www.icao.int/
Meetings/a39/Documents/Overview_of_Regulatory_and_Industry_Developments_in_International_Air_Transport.pdf

(accessed date: 16.02.2018).

> BopgayHoB B.[l. MexdyHapoOHoe 8030ywHoe npago: y4yebHoe nocobue. M.: ABnabusHec; Hayu. kH. 2007. C.120.
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cuitckoit Qepepanuy, a Ha bepMmynckux ocTpoBax
(Bpuranckas 3aMopcKasi TEppUTOPUS) U UMEIOT 60op-
TOBBbIe HOMepa, HaunHamwoumuecs ¢ VP-Bu VQ-BS. Tam
ke 3aperucTpypoBano 6omee 90% caMoIeTOB, SKC-
IUTYaTUPYeMbIX KPYIHBIMU POCCUIICKUMU aBUAKOM-
naHuaAmMK «Poccus», «Ypanbckue aBUaIMHUNY, «S7»,
«SIxytus», «fOtarip» n T.0.7 OTHOCATCA 1M Takue
caMoJeTbl K «BO3ZyIIHBIM cygaM Poccuiickoit Pe-
Iepauuu» U KakoB UX IPaBoBoili cTaTyc, B BK PO ne
YKa3aHo.

ITop «ymoOHBIMY (1aramy» €Tal0T U CAMOTIETHI
MHOCTPAHHbIX aBraKoMnanmit. Hanpumep, foyepuee
HpefnpuATIe HALMOHAIbHOTO NepeBo3dnKa Hopse-
rum Norwegian Air Shuttle — 6rompKeTHas1 aBYaKOMIIa-
uus Norwegian Air International — v sxcrnyatupye-
Mble MM CaMOJIeThl 3aperucTpupoBanbl B Vpmangum.
BaxxHo, uTo jaHHasA cuTyalys opuIManbHO ofobpe-
Ha Kak BracTaMu EC, Tak 1 MuHMCTEpPCTBOM TpaHC-
nopta CIIIA, kotopoe B 2016 T. 11ocsie Tpex JeT pac-
CMOTpEHMS Y[IOBJIETBOPUIIO 3asABleHue Norwegian
Air International M BBIIANO KOMIIAHMM paspellle-
HI€ Ha OCYIIeCTB/IEHME II0JIETOB Ha TEePPUTOPUIO
CIIIA®.

K oTKpbITOII perucrpanum npuberaloT B OCHOB-
HOM C Lie/IbI0 IIOJTyYeHMs1 HaTIOTOBBIX BBITOfl, CHIKE-
HIA TOCYJAPCTBEHHOTO KOHTPONA 3a 0OCTyXuBa-
HJeM BO3JIYLIHBIX CY/IOB, 8 TAKKe [/ IPUBJIeYEHM
MHOCTPAHHBIX PAOOTHMKOB Ha OCHOBaHMM Oosee
MATKOTO [jIs aBMAKOMIIAHMII Kak paboToparereit
TPYJOBOIO 3aKOHOZIaTe/IbCTBa. KpoMe Toro, cornmac-
HO 3aKOHOJ]aTeIbCTBY PsAfiA TOCYRAPCTB «YHOOHOTO
¢nara» copepkamascs B peectpax MHGOpMALMA O
COOCTBEHHVKAX 11 SKCIUTYaTaHTaX BO3AYIIHBIX CY/IOB
HOCKUT KOH(MIEHIVA/IbHbI XapaKTep B OT/INYUE OT
peXimMa OTKPBITOI MHPOPMALVY B OCTA/IBHBIX TOCY-
napcrBax [Mendelsohn 2014:152, 158; International
Human Resource Management... 2017:275].

[Tomrmo mcnonb3oBaHus «yHOOHBIX (1aroB» B
Mupe HabMpaeT MONYIAPHOCTb IPAKTUKA IKCILTya-
TalM}l apeH/IOBAaHHBIX CaMOJIETOB, KOTOPbIE MOTYT
OBITb 3aperUCTPUPOBAHBI B IPyroM rocygapcrse. I1o

IaHHBIM MeXXyHapOIHOI acCOLMaLy BO3YIIHOTO
tpancnopta (VIATA), eciu B 1980 1. apeH/joBaHHbIE
BO3JYIIHbIE Cyla COCTABIAMN MMIID 3% OT BCEX IKC-
IUTYaTUPYEeMbIX T'PaXKJAHCKUX BO3/IYIIHbIX CY/OB, TO
K 2014 1. yxe okom0 40% Bcex caMOJIETOB HAXOAMIOCh
B JIM3UHTe WM apeHfe 0e3 sKumaxa, U orta undpa
HPOJO/DKAET pacTit’.

Bompoc o ToM, Kak yKkasaHHble O0OCTOATEbCTBA
COOTHOCATCA C HOPMaMMl MEXYHapOJHOIO BO3-
[lyIIHOTO IIpaBa, He MMeeT Of[HO3HAYHOIO OTBETa.
TeopeTnyeckas [UCKyccus KaK O COIEP)KaHUM IIO-
HATUA «HALMOHAIbHOCTb BO3JYIIHOIO CyfIHa», TaK
U KacaTe/IbHO OIIpefie/ieH) s TOCylapCTB, IPaBOMOY-
HBIX ¥ 00S3aHHBIX OCYIIECTB/IATb B OTHOLIEHVM BO3-
IIIHDIX CYJJ0B IOPUCAUKIINIO, BEIETCs yKe He OffHO
flecsITUIETHE.

B nHavyane XX B., KOrjfia aBManusA TONBKO 3aPOXK-
fla/Iach, IOPUCTaMM BbICKA3bIBA/IUCDh IPEMIOKEHNA O
IPYMEHEHMH K BO3[YIIHbIM CYaM PEXIMa, UCIIONb-
3yeMOI0 B OTHOILIEHN! He MOPCKMX CY/I0B, 2 aBTOMO-
Owteit. 910 MOAPasyMeBaIo HEPaCIpOCTPAHEHNe Ha
BO3[YLIHbIE Cyfla TPABI/I O HALIMOHAIbHOCT 1 OCY-
IleCTB/IeH)Ee PETUCTPaLMy TONbKO J/IA Leneil ujieH-
Tdukanym. B yacTHOCTH, Takye TOYKY 3peHNs ObUIN
BbICKa3aHbl fenerauyamu ot IIserapyn n Hupep-
JIAHZIOB B Xofie MeXIyHapoiHOil KOH(pepeHIMN II0
asponasuranyu (ITapwx, 8 mas — 28 wrons 1910 r.)
[Honig 1956:44]. VTorooe pelienye, 0fHaKoO, ObIIO
HPYMHATO B IIO/Ib3Y UJIEU O PACIPOCTPaHEHUM ITPABUII
0 HAIMOHAJIBHOCTU MOPCKUX CY[i0B Ha BO3JYIIHbIE
cypa. Borpoc o ToM, Kakoil KpUTepuii Clefyer Io-
JIOXUTb B OCHOBY KOHLEIIIMM HAIMOHATbHOCTY —
TPK/JAHCTBO (HAIMOHA/IBHOCTD) COOCTBEHHNKA WM
MECTO PeruCTpalyy BO3JYIIHOTO CYHA, — TAKXKe 00-
CY)KHAJICS, U TIPEUMYILEeCTBO ObUIO OTIAHO BTOPOMY
Bapuanty [Kopd 1913:62; Knrounnkos 1916:156].

Orto mpaBwio 6bpUI0 3akperieHo B KouBeHiym
o Bo3ayuHoOM nepenBiokenyn (Ilapmxk, 13 okTabps
1919 1.)" (manee — ITapwkckas konBeHuus 1919 1), B
CT. 6 KOTOPOJ yKa3aHO, YTO «BO3JYIIHOE CYJHO MIMe-
€T HallMOHA/IbHOCTb TOIO TOCYHApCTBA, B KOTOPOM

5 OduumanbHbIN CanT KoMNaHun «A3podnoT — poccuiickne aBmanuHumuy. Joctyn: https://www.aeroflot.ru/ru-ru/flight/

plane_park (aata obpaweHna: 01.02.2018).
7 Planespotters.net. URL:
03.02.2018).

https://www.planespotters.net/country/operators/Russian-Federation

(accessed date:

Moscow Journal of International Law

& New Era for Aviation - Flags of Convenience. URL: https://www.eurocockpit.be/news/new-era-aviation-flags-
convenience (accessed date: 02.02.2018).

® Comments of the International Air Transport Association (IATA) on LC/35-WP/2-1 and the Legal Aspects of the Issue
of Unruly Passengers. ICAO Document LC/35-WP/2-2. P. 2. URL: https://www.icao.int/Meetings/LC35/Working%20Papers/
LC35.WP.2-2%20IATA.English%20only.pdf (accessed date: 06.02.2018); Comments on the Issue of State of Operator
Jurisdiction. ICAO Doc. DCTC Doc No. 18 13/3/14. P. 1. URL: https://www.icao.int/Meetings/AirLaw/Documents/DCTC_18_
en.pdf (accessed date: 06.02.2018).

% Convention Relating to the Regulation of Aerial Navigation. — International Legislation: A Collection of the Texts of
Multipartite International Instruments of General Interest. Ed. by M.O. Hudson. Vol. I. Washington. 1931. P. 359.
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OHO 3aperuCTPUPOBAHO». AHATIOTMYHOE MOTIOXKe-
HIie COfIepXKanoch 1 B 60Jiee TO3HUX JOKYMEHTAX —
/16epo-AMepUKaHCKO/l ~KOHBEHLMM O BO3JYLI-
HoM nepenBikeHny (Manpup, 1 Hos6ps 1926 r)"
(ct. 6) n TTaHamMepyKaHCKOV KOHBEHIIMY O KOMMep-
veckoit aBmaryu (laBana, 20 ¢eppana 1928 r.)"
(mamee — TaBanckas xomBenmma 1928 1) (cr. 7).
B cr. 7 [Tapwkckoit konBeHUyM 1919 r. neppoHavarnb-
HO ObIIO YKa3aHO, YTO BO3[IYLIIHOE CYJHO HE MOXKET
OBITD 3aPErMCTPUPOBAHO B KAKOI-/IMOO0 CTPaHe, ec/n
TaKoe Cy[JHO He IPUHAIOKUT «CYOBEKTaM» 3TOro
rocygapctBa. Ho TlaBanckas u J6epo-amepukaH-
CKas KOHBEHLIMM JJAHHOTO TpeOOBaHNA He CofeprKa-
mu, a B 1929 1. B cr. 7 ITapykckoit KonseHIyy 1919 .
OBUIV BHECEHBI M3MEHEeHVIA, MCK/TIOUNBIIYIE IIPABITIO
0 TPaXIAHCTBe COOCTBEHHVKA B KayecTBe (akTopa,
OIpefIe/IAIIIero HallOHAIbHOCTD BO3AYIIHOTO CY/I-
Ha [Honig 1956:45].

B xoze 06¢y>xenns mpoekta Ynkarckoit KOHBeH-
1y 1944 1. OZHVM U3 [ieIeraToB ObUI IIORHSAT BOIPOC
0 TOM, YTO B OTHOLIEHNUM BO3/IYIIHBIX CYHOB CTIELyeT
YCTaHOBUTD IIPABM/IO «PEAIBHOTO BJIAIEHVsI», II0-
CKOJIbKY «HEOOXOIVMO IIOHMMATh, C KeM MBI VIMeeM
JieNo, M eC/IV ABMAKOMIIAHMA 3aperucTpUpOBaHa B
KaKoJ1-mmbO CTpaHe, TO OHA ABJIAETCS HALMOHA/Ib-
HOJ aBMAKOMIIAaHMEN, a He YeM-TO, MACKUPYIOIIM-
Cs TIOfl «BBIMBIIUIEHHBIM» (y1aromM». B mTorossiit
TEKCT COOTBETCTBYIOIee IMOJIO)KEHe BKIIOYEHO He
6b110. HekoTopble rocyzapcTBa TeM He MeHee BBe-
IV B CBOE 3aKOHOJ]ATE/IbCTBO 3allpeT Ha BK/TIOYEHIIE
BO3[YLIHbIX CY[OB, IPUHAIEKAINX JHOCTPAH-
HBIM TPa)XJIaHaM VIV KOMIIAHVAM, B HAaIlMOHA/IbHBII
peectp [Snodgrass 2015:257]. Ho mpencraBurenmn
MEXIYHApPOJHO! aBMATPaHCIOPTHOV OTPAC/IU Bbl-
CTyIa/IM IPOTUB TaKOro 3amnpeta. B Pesomronun 5-ro
Esxeroproro obmtero cobpanns VIATA, npoureniuero
B 1949 I, IpsIMO YKa3bIBAIOCh Ha HEOOXOAMMOCTb OT-
MeHbBI HAIlMOHAJbHOTO 3aKOHOJATENbCTBA, KOTOpOe
He JOIyCKaeT PEeryCTPaLIo TOCYAPCTBOM BO3IYII-
HOTO CY/IHa, IIPUHA/IEXKAIIEr0 IHOCTPAHHBIM IPaXK-
faHaMm 1 komnanusaM [Honig 1956:51].

Takum 00pasoM, MOHATHE «HALVOHAIBHOCTHY
ObUIO (aKTMYeCK) IPVPABHEHO K KaTETOPUU «Pern-

crpaiysA». ITa Mjies HallyTla 000CHOBaHNe B HAYYHBIX
tpyfax. Hanpumep, C. Illy66ep ykasan Ha TO, 4TO
VIMEHHO aKT PETVCTPALiy BO3[YIIHOTO Cy/{HA CO3Jia-
eT IpaBa 11 00A3aHHOCTY TOCY/{APCTBA B OTHOLICHNN
Hero. B To ke BpeMs IIpy OTCYTCTBUM PerMCTPALNN
BO3JIYLIHOTO Cy/JHA HJ OJHA CTPaHa He MOXKET yCTa-
HOBWTbD B €I0 OTHOIICHNI IOPUCAVIKINIO 11 He 00513a-
Ha BbIIaTh CepTU(UKAT JIETHOI TOTHOCTH, IaXKe eCIIN
BO3[YLIHOE CYAHO IIPUHAIEKUT SKCIUTyaTaHTaM
3TOrO TOCYAAPCTBa MM (HAKTUUECKN HAXORUTCA Ha
ero tepputopuu [Shubber 1973:109].

I[Ipu TakoM mozxozie IOPUCAUKIVIO TOCYAApCTBa
B OTHOLIEHWN CYy[{HA, IO aHAIOTUY C IOPUCAMKIIUEN
B OTHOLIEHVM NIPVMBIKAOMINX K TEPPUTOPUY TOCY-
IAPCTBA PAJlOHOB, CBA3BIBAIOT C TEPPUTOPUATILHBIM
IPUHINIIOM, XOTS OHAa PAaCIPOCTPAHACTCA SKC-
TpaTeppUTOpUAIbHO'Y. B HpoLUIOM HOPUCAVKINIO
B OTHOIIEHNV MOPCKMX CYy[IOB PacCMaTpyBamM Kak
TepPUTOPUANbHYIO, IIpyberas K MpaBoBON (GuKIM
0 TOM, YTO CY[JHO — 3TO «IIIABy4Yasi TEPPUTOPUsI» TO-
cymapcTBa'®. B OTHOLIEHNY BO3ZYIIHBIX CY[0B TAKXe
YKa3bIBaJlll, 4TO B C/Ty4ae HAXO>KZICHNUA B IOJIETe Haf
OTKPBITBIM MOPEM OHM JIO/DKHBI PacCMaTpUBATBhCA B
Ka4ecTBe YacTy TEPPUTOPUM TOCYAAPCTBA BO3IYILI-
Horo cynHa [Honig 1956:42]. B HacTosimiee BpeMst OT
IAHHOI GUKIM IIPABOBEJIbI OTKA3a/IVCh, HO VICTIONb-
3YIOT TEPMMH «KBasUTEPPUTOPMATbHAS IOPUCHVK-
ms»'S. OTcrofa cIefyeT ¥ IPUHIMIT MCKTIOYUTENb-
HOCTY IOPYCAVIKIIMY TOCYAAPCTBA PETUCTPALIVIN.

EcTb, offHaKo, TOUKA 3pEHNs O TOM, YTO TePMIUH
«HAIMOHATIbHOCTh BO3JIYLIHOTO Cy/jHA» O3HAYaeT, B
NIEPBYIO OYEPE/b, CBA3b CO CTPAHOI B CUITY P€ajIbHOI
HPUHAJIOKHOCTI i1, a IOPUCAMKINA TOCYHapCTBa
¢rnara ocHOBaHa He Ha TePPUTOPUATBHOM, @ Ha IIep-
conanpHoM npuHuune'’ [Cogliati-Bantz 2015:11].

Emte ropuctnl Havana XX B., Hanpumep P.JI. Beic-
MaH, OTMeYal, YT0 GUKIMA O TEPPUTOPYN TIpUMe-
HJIMa TOJIBKO K TOCYAapCTBEHHBIM CY/jaM, B KOTOPBIX
«KIBET CyBEPEHNUTET VX TOCYHAPCTB, Ifie ObI OHM HI
HaXOJIWINCh», U1 YTO «COBEPILICHHO MHOE OTHOLICHIE
CYIEeCTBYeT K KOpaO/IIM YaCTHBIX /L], TaK KaK OHM
He SAB/IAKTCA HPENCTABUTEAMU CBOETO TOCYAap-
ctBa» [Beiicman 1911:106]. AMepuKaHCKMil IOPYUCT

" Ibero-American Convention on Air Navigation. — International Legislation: A Collection of the Texts of Multipartite

International Instruments of General Interest. Vol. lll. P. 2019.

12 Pan-American Convention on Commercial Aviation. — International Legislation: A Collection of the Texts of Multipartite

International Instruments of General Interest. Vol. IV. P. 2354.

' Proceedings of International Civil Aviation Conference (Chicago, Illinois, November 1 - December 7, 1944). Vol. I.

Washington: U.S. Government Printing Office. 1948. P. 451.

% YepHuueHko O.C. MexyHapo4HO-NPaBOBble acneKTbl PUCAUKUMM rocyaapcTs. [uc. ...

C.43,50.
> Tam xe. C. 40.
6 Tam xe.C. 11.

KaHg. topug. Hayk. M. 2003.

7 Clause “a" of article 1 of the Draft Convention on the Law of Nationality, adopted by Harvard Law School. - American
Journal of International Law. 1929.Vol. 23. Special Supplement. P. 22.
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IIx. Kynep ykasan Ha TO, 4TO KOHIIEIIIIVA HAallMOHA b-
HOCTY CYJHA OCHOBAaHA Ha JOMYIIEHUV O TOM, YTO
OHO OO0/IafjaeT CTATYCOM «KBA3WUIIEPCOHATBHOCTIN.
[TosTOMy MHOHATHE «HALVIOHATBHOCTb» B MOPCKOM
¥l BO3[[YLIIHOM IIpaBe CJIefyeT CYNTATh aHAJIOTOM Ka-
TEropuM IPAKFAHCTBA, VICIIOTIb3YeMOJ1 B OTHOLICHNN
¢busndeckyx mu. [Ipy 9TOM «perucTpanus He co3-
flaeT HAIMOHAIBHOCTb. JTO JIMIIb JIOKA3aTeTbCTBO
HAIlMOHAJIbHOCTY, Y1 HUYTO B YMKarcKol KOHBEHIVN
1944 1. He HO/DKHO TONKOBaThcsi MHave» [Cooper
1950:293, 307]. JK.II. XoHUT OTMETM/I, YTO «Ha-
IMOHAJIbHOCTb BO3JYIIHOTO CYyJAHA HAXOWUT BBI-
paXKeHNe B pEruCTpaluy BO3IYLIHOTO CyAHA B
HaIlMOHATIbHOM peectpe. Takas perncrparys He cos-
flaeT HAIMOHAbHOCTD, a JIVIIb IONTBEPXKIACT ee»
[Honig 1956:56].

B KOHTeKCTe JaHHOTO TIOAIXOfia B JINTEpPaType BbI-
CKa3bIBAJINCh IPEIOKEHNA O IPUCBOCHNY BO3YILI-
HBIM CyJaM HaIlMOHAJIbHOCTI He TOIbKO TOCYHapCTB,
HO TaK)Xe MeXX/YHaPOJJHBIX OPraHN3aLI1, OpraHu3a-
LI COBMECTHOM 3KCIUTyaTalMy U MEXIYHAPOIHBIX
SKCIUTyaTallMOHHBIX areHTCTB. CyllecTBOBamA fjaxe
TOYKA 3PEHMA O HEOOXOMIMOCTY HaJe/IeHVST MeXy-
HApOJHBIX OpraHM3alMii IPaBOM OCYILIECTB/IATD
97IEMEHTBI TOCY[IAPCTBEHHOI IOPUCAMKLINNA B OTHO-
IIEHN) BO3JYIIHBIX CY/IOB, OBHAKO yKa3aHHbIE UJeN
He ObUIM peansoBansl [Francois 1956:103; O’Connel
1970:100].

PaccMoTpeHHbBIIT OAXOH, TTOTY4//I JOIOTHUTEb-
HOe IOATBEpXK/eHNe IOCIe BbIHeceHusa MexayHa-
porubiM cyfiom OOH Pemenus ot 6 amperna 1955 .
1o fieny Horre6oma (JInxTenmreitn npotus [Barema-
7p1), B KoTopoM Cyz chOpMyTnpoBa UAer «peab-
HOTO U 9 PEKTUBHOTO IPOXKAHCTBA», OCHOBAHHOTO
Ha (axTmyeckux (a He HOPMATBHO-IOPUANIECKIIX)
CBA3SAX /MLA C rocyfapcToM. «[paxpancTBo» Cyn
OIIpefe/NI KaK «IIPaBOBYIO CBA3b, IMEIOLIYIO B Kaye-
CTBe CBOEJI OCHOBBI COLMA/IbHBII (PAKT IIPUBSA3AHHO-
CTM, IOJJIMHHYIO CBA3Db CYIeCTBOBAHMA, IHTEPECOB
VI YyBCTB HapsA/y C HAIMYMEM B3a¥IMHbIX IIpaB 11 0641-
3aHHOCTell. OHa MOXKET MOHMMATBCA KaK Iopuande-
CKOe BBIp@XKeHMe TOro (paKTa, 4To IO, Hale/leHHOe
eil... akTudecky Ooree TECHO CBSA3aHO C HAPOJIOM
TOCY/IapCTBa, MPEJOCTABMUBIIErO IPaXKAAHCTBO, YeM
KaKOro-116o Apyroro rocyaapcraar'®,

Ora ¢opmympoBKa 00yC/IOBMIA TONKOBaHNE
IPUHINIA OPUCAMKINM TOCYHapcTBa riara Kak
BO3MO>KHOCTM  OCYIIECTBJIEHUS IOPUCAMKLINU He
CTpaHoil POPMaIBHON PEeruCTpaLyy, a TO, C KOTO-
poil y CyIoHa MMeeTcs «peajbHas CBA3b». Tak, BUJ-
HbI y4eHbll b. YeHr yTBep>Kmai, 4To TOCyapCcTBO
perucTpanuy, HpeTeHfyIollee Ha OCYLIeCTBIeHMe
IOPYICAMKLVIV B OTHOLICHWY CY/IHA, JO/DKHO 06/1ajiaTh
«peajIbHOII CBsI3bI0» € 9TMM cyiHOM [Cheng 1962:131,
207]. B pamkax pema «bapcenoHa TpOKIIH» Cyabs
O K. IIxeccarn ormetsi B Ocob6oM MHEHUM, YTO
HPVHINUIT «PeasibHOI CBA3U» SBIAETCS OOLIMM s
pelleHNs BOIIPOCOB HALMOHA/IbHOCTH JIIOfIell, CYJ0B
Y KOMIIAHUI1 ¥ YTO BO BCEX CNTy4YasAX TOCy[apcTBa He
00s13aHbI IPY3HABATh HALMOHATBHOCTD, IIPEJOCTaB-
JICHHYIO TIPY OTCYTCTBUM «PeaIbHOI CBA3M» .

Korga cymoxonHble KOMIIAaHMM CTamy IpuberaTh
K JICIIO/Ib30BAHMIO «YZOOHBIX (/IaroB», B MEXKyHa-
POIHBIX KOHBEHIMAX II0 MOPCKOMY IIpaBy IIOSABU-
JIUCh TIPSIMbIE YKa3aHNUA Ha HEOOXOIMMOCTD Ha/IN4VS
MEXly TOCYAAapPCTBOM PETMCTPALMU Y CYJHOM «pe-
aJIbHOI cBA3W». B 1. 1 ¢T. 5 KoHBeHI1M1 06 OTKpbITOM
mope (JKenesa, 29 anpers 1958 1.)* (manee - JKenes-
cKas KoHBeHLA 1958 1.) ykasaHo: «Kaxxzoe rocymap-
CTBO OIIpefie/isieT YC/I0BMA IPeNOCTaBlIeHUsA CBOeN
HAIVIOHA/IbHOCTY CyflaM, PETUCTPALM CYHOB Ha €ro
TepPUTOPUM U IIpaBa IIaBath Nof ero ¢parom. Cyza
VIMEIOT HaLlIOHA/IbHOCTb TOTO TOCYAAPCTBA, TOf, hra-
rOM KOTOPOTO OHM BIIpaBe I/IaBaTh. MeXX/ly JaHHBIM
TOCYJAPCTBOM M JIaHHBIM CYJZHOM J[IO/DKHA CYllle-
CTBOBATb PeajIbHaA CBA3b; B YaCTHOCTH, TOCYAAPCTBO
IO/DKHO 3¢ PeKTHBHO OCYIIECTBIATh B 00/1aCTH Tex-
HUYECKOI, a[MMHUCTPATUBHOM ¥ COLMAIbHON CBOIO
IOPUCIAMKINIO U CBOI KOHTPOJIb HaJl Cy[aMy, IIaBa-
fowymMi of ero ¢arom». ITyHkT 1 ¢1. 91 KonBenuum
OOH 1o mopckomy npasy (Monrero-beit, 10 meka-
Ops 1982 1.)*! rmacut: «Kaxxgoe rocyapcTBo onpepe-
JI€T yCTIOBUA IPEOCTAB/IEH A CBOEIl HAlMIOHA/IbHO-
CTU CyflaM, PETUCTPALIMY CY/iOB Ha €I0 TepPUTOPUN U
IpaBa IJIaBaTh 1107 ero ¢arom. Cyzja MMEIOT HaIMOo-
HaJIBHOCTD TOTO TOCYAAPCTBA, 107, H/IaroM KOTOPOro
OHM MIMEIOT IIPABO IIaBaTh. MeX/y rocy/iapcTBOM 1
CYIHOM JJO/DKHA CYLLIeCTBOBATh PeajbHasA CBA3bY.

OO61enpu3HaHHBIM, OJHAKO, IaHHBIN TIOJXOf] He
cral. B /mmrepaType npuBOAMINCH pasIM4HbIE ap-

Moscow Journal of International Law

'8 Nottebohm case (second phase) (Liechtenstein v. Guatemala). Judgment dated April 06, 1955. - International Court of
Justice Reports. 1955. P. 23. URL: http://www.icj-cij.org/files/case-related/18/018-19550406-JUD-01-00-EN.pdf (accessed
date: 15.02.2018).

1 Case Concerning the Barcelona Traction, Light and Power Company, Ltd. (second phase) (Belgium v. Spain). Judgment
dated February 05, 1970. Separate Opinion of Judge Jessup. — International Court of Justice Reports. 1970. P. 186-188.
URL: http://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-06-EN.pdf (accessed date: 15.02.2018).

20 C60pHUK AeCTBYIOLWUX JOrOBOPOB, COrMalleHnid 1 KOHBeHLUIA, 3aKntoueHHbIXx CCCP ¢ MHOCTpaHHbIMU rOCyjapCcTBAMMU.
Bbin. 22. M.: MexxgyHap. oTHoweHuA. 1967. C. 222-232.

21 CobpaHue 3akoHomaTenbcTsa PO. 1997. N 48. Ct. 5493.
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TYMEHTBI IIPOTUB KOHLEHIMY «PeanbHOil CBA3W» B
OTHOLIEHNN CyfoB. B yacTHOCTH, OBUIO OTMeYeHO,
4TO IPMHIIMII «PeaIbHON CBA3M», KaK OH OIpefie/ieH
MexpyHapopueiM cygoM OOH, nmpumeHMM TOMb-
Ko K ¢usudeckum muuaM [McDougal, Burke, Vlasic
1960:39; Boczek 1962:122; Shubber 1973:128-129].
Kpome Toro, Texct KeneBckoil koHBeHIMM 1958 T.
OBUT IIPUHAT CITYCTA BCETO TPY TOJA IIOCTIE BbIHECe-
HuA MexpyHaponueiM cygom OOH pemennsa mo
neny Horreboma, ¢opMympoBku KOTOPOTo, BO3-
MOKHO, ObUI aBTOMATIM4eCK! IepeHeceHbl B KoH-
BEHIMIO.

BaxHO TakKe, YTO IPUHLUII «PEANbHOI CBA3N»
He OBbUT BOCIIPUHAT HU MeXAYHAaPOJHBIMY, HY HALIM-
OHAJIbHBIMI CYJaMI.

ITokasarenbHo KoHcynbTaTMBHOE 3aK/IO4YeHME
Mexpynapopsoro cyga OOH ot 8 urons 1960 . o
cocraBe Kommrera 1o 6esomnacHocTn Ha Mope Mesx-
IIPABUTENIbCTBEHHOM MOPCKOJ  KOHCY/IbTaTMBHOI
opranmsauyu. B pamkax sanHoro fiena Cyp, paccmo-
Tpesl B TOM 4ucie 1. «a» cT. 28 Kouseniun o Mex-
IIPABUTE/IbCTBEHHON MOPCKOJ  KOHCY/IbTaTMBHOI
opranmsauyn (JKenesa, 6 mapra 1948 r.)*. Corac-
Ho ero HopMe «Komurer 1o 6esomacHocTy Ha Mope
coctout u3 14 urenos OpraHmsanmuu, n30upaeMbIx
Accambrieeil 13 4MC/Ia TIPAaBUTENBCTB TOCYHAPCTB,
VIMEIOLIVX 3HAYUTE/IbHBI MHTepeC B 0e30IIaCHOCTI
Ha MOpe, He MeHee BOCbMM U3 KOTOPBIX JO/DKHBI
OBITb TOCYApCTBaMM, 00/IaJAIONIIMMY HANOOMBLINM
¢dnorom...». [Teper Cynom 6bi1 mocTaBIeH BOIIPOC O
COOTBETCTBIY TPeOOBAHVIAM JAHHOI CTAaThU COCTABA
Komurera 1o 6e30macHOCTI Ha MOpe, B KOTOPBIil He
6puty BKIoueHs! JInbepus u [Tanama, HaxopuBLIe-
C B TO BpeMs Ha TPeTbeM 11 BOCbMOM MeCTax B MUpe
COOTBETCTBEHHO II0 I'PY30IObEMHOCTH CYJOB, 3a-
perucTpupoBaHHbIX 107 ux ¢raravu. Cyx mpuiren
K BBIBOJY, YTO COCTaB YKa3aHHOro Kommrera He co-
OTBETCTBYeT TpeboBaHMAM IL. «a» CT. 28 KoHBeHIun
0 MeXIIpaBUTEe/IbCTBEHHON MOPCKOJ KOHCY/IbTATVB-
HOJI OpraHmsalum ¥ ykasamr: «B xome obcyxnmenuit
ObUIa BbICKa3aHa TOYKa 3peHsl, 4To Accambries mpu
onpepeneHny pasMepa ¢oTa TOCYHapcTB BIIpaBe
Y4YUTBIBATh IIPUHLIMII PeajibHOI CBA3U, KOTOpasd, 10
ee MHEHUIO, CYILIeCTBYeT MEXHY CyJjaMI 1 Tocyfap-

CTBaMM UX PETUCTPAIMI. .. OCKOMbKY Cyz Impuiien
K 3aK/IIOYEHNIO, YTO OIpefieieHlie TOCYAapCTB, 00/a-
JAIOIINX HanOOMbIINM (IIOTOM, OCYILeCTBISETCS UC-
K/IIOYNTENbHO Ha OCHOBE IPY30IOIBEMHOCTH CYHOB,
3aperucTPYpPOBAHHBIX B COOTBETCTBYIOIIVX FOCYAap-
CTBax, M000e fabHeliIIee VICC/IefoBaHNe AUCKYCCHIT
0 peasIbHOI CBSA3M HEYMECTHO. .. »>.

Cnepyer Taxxe orMeTuth Pemenue MexnyHa-
pozHOro TpubyHama IO MOPCKOMY IIpaBy IO JeNy
MV Saiga (No. 2) Case (St. Vincent and the Grenadines
v. Guinea) (1999 r.), B xoTopoM TpubyHan ykasarn,
4T «1jenbio noyoyxennit Kousenumu [OOH o mop-
ckoMy mpaBy 1982 r.] 0 HeOOXOEMMOCTY HamU4Ms
«peasbHOIl CBA3M» MEXY CYAHOM M TOCYZapCTBOM
ero ¢ara siBsietcs obecreyerne 6omee ahpexTrB-
HOJl MMIUIEMEHTAluy 00sS3aHHOCTel TOCyAapCcTBa
¢nara, a He yCTaHOBJIEHVE KpUTEpMEB, Ha KOTOpbIE
TOCyIapCTBa MOTYT CCBUIATLCA IIPU OCTApPMBAHUM
000CHOBAaHHOCT PETVCTpPALM CYAHA IOJ HaHHBIM
brmarom»**.

BolleyKkasaHHbII ~ BbIBOJ,  INOATBEPAMI U
Cyn EC, B yacTHOCTHM, IIpM PacCMOTpEHUM [ena
Anklagemyndigheden [Public Prosecutor] v. Peter
Michael Poulsen and Diva Navigation Corp.
(1992 r.)”. B manHOM fiene GUIypupoBano CymaHo, 3a-
peructpuposanHoe B [laHame, offHaKO (aKTHYeCKM
IpMHAIeXKaBIIIee 1 SKCIUTyaTHpyeMoe IpasKiaHaMM
HMaunu. CynHo 66710 apecToBaHO B opTy Janun 1o
HOJI03PEHNI0 B HApyIleHnyn 3akoHomatenbcTBa EC
mpu BbUIOBe nococs. [leno nocrynuno B Cyn EC s
HpeIBapUTENLHOIO0 PACCMOTPEHNA, U CPEIU OCTANb-
HbIx nepesi CyoM ObUI TOCTaBIIEH BOIIPOC O BO3MOJXK-
HOCTM TIPU3HAHUA CY[IHA, 3apPeTUCTPUPOBAHHOTO He
B rocygapctse — wieHe EC, 1y neneit npymMeHeHUA
3akoHopaTenbcta EC cymHOM, MMEIOIMM HaIuo-
HA/IbHOCTb CTpaHbl — y4acTHuka EC B cBA3K ¢ Ha-
MYMEeM MEXTy CYSHOM Y TaKOJ CTPAHOI «peasibHO
cBsa3m». Cyp yKasal, 9To «B COOTBETCTBUU C MEXK/Y-
HapOZIHBIM IIPaBOM CYIHO VIMeeT TONIbKO OJHY Hallu-
OHA/IbHOCTD — TOCY/IapCTBA, B KOTOPOM OHO 3aperu-
CTpupoBaHoO [...] ToT pakT, 4TO eAMHCTBEHHAS CBS3b
MeXJy CYZHOM U TOCY[apCTBOM €ro HallMOHAa/IbHO-
CTM 3aK/TI0YaeTCA B (POPMAIBHON PErucTpanuy, He
MOXeT OTMEHWTb JaHHOe IpaBuao. OcHOBaHMA I/A

2 Convention on the Intergovernmental Maritime Consultative Organization (KoHBeHUMsA 0 MexnpaBuTenbCTBEHHON
MOPCKOW KOHCYNbTaTMBHOW opraHun3aunmn) (*KeHesa, 6 mapta 1948 r.). URL: https://treaties.un.org/doc/Publication/UNTS/
Volume%201276/volume-1276-1-4214-English.pdf (accessed date: 05.02.2018).

3 Constitution of the Maritime Safety Committee of the Intergovernmental Maritime Consultative Organization. Advisory
Opinion dated June 08, 1960. — International Court of Justice Reports. 1960. P. 171. URL: http://www.icj-cij.org/files/case-
related/43/043-19600608-ADV-01-00-EN.pdf (accessed date: 15.02.2018).

2 International Tribunal for the Law of the Sea. Judgment of July 01, 1999. URL: http://www.itlos.org/fileadmin/itlos/
documents/cases/case_no_2/merits/Judgment.01.07.99.E.pdf (accessed date: 05.02.2018).

% Case (C-286/90, [1992] ECR 1-6019. URL: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli:ECLI:EU:C:1992:453

(accessed date: 13.02.2018).
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IPeJOCTaB/IeHNsA TOCYapCTBOM HAIMOHATbHOCTH
KaKOMy-M00 CYAHY OIpPEeAe/IATCA B IEPBYI0 Ode-
penb caMiM IOCy/IlapCTBOM 1 MICK/TIOUUTENBHO 10 €ro
YCMOTpPeHMIo»™.

HanyonanpHble cyabl OpUepXXMBaIUCh aHAIO-
ruyHol nosuuym. Tak, Bepxosubii cyn CIIA mpu
paccMoTpenuu B 1963 1. >)xao0bl Ha pelieHne Amnern-
JIALMOHHOTO cyaa Broporo okpyra CIIA mo cnopy
MeXxay Mmpodcoo3oM pabOTHMKOB ¥ KOMIIAHVel
United Fruit, TiepeperncTpupoBaBlieil HECKOIbKO
TPY30BBIX CyZi0B IIOZ (iaroM ITaHambl 1 yBonmBIIIelt
aMepMKAHCKMIl SKUIIAK B CBA3YM C IIPUEMOM Ha pa-
00Ty VIHOCTPAaHHBIX TPaXKIaH, YKasaJl, 4TO «COI/Iac-
HO OOIIENpUHATON HOpMe MeXIYHapOZHOIO IpaBa
TOCy[lapCTBO (p1ara perynmpyeT BHYTPEHHME Jena
cynHa». TpeboBaHNe O TPYLOYCTPOIICTBE B KadecTBe
yeHoB skunaxa rpaxpad CIIA Cyn npusHan He-
3aKOHHBIM, HECMOTPA Ha TO, YTO COOCTBEHHMKOM
MOPCKMX CYJOB fBJ/IA/IaCh aMEPUKAHCKas KOMIIAHM:A
[Mendelsohn 2014:157].

Takum o6pasom, Bo3obmazan GpopMasbHbIil IOA-
XOJl K TIOHATUIO «HAIMOHANbHOCTb CY[Ha» 1M IPUH-
LMy IOPUCAMKIMM rocyfapcTBa ¢uara. C ofHOI
CTOPOHBI, JJAHHOE OOCTOATENIbCTBO IMO3BOIMIO IIe-
peBo3umMKaM, Ipuberas K OTKPBITON pPerucTparnum,
yMEeHbIIATh PACXO/Ibl U MIOMTYYaTh Psifi MUHBIX IIPEUMY-
mtecTB. Ho ¢ apyroii — 3T0 co3jaeT HEOPEIeTIEeHHOCTD
IIpY YCTAHOBJIEHUN TOCY/IAPCTBA, OTBETCTBEHHOIO 3a
CYZIHO, a TAKKe, YTO BaYKHO IMEHHO JIJI aBMaLNy, 3a-
TPYAHAET KOHTPO/Ib TOCYAPCTB 32 6€30IaCHOCTHIO
HOJIETOB M CO3JAeT YCIOBUA [JIA HeHaIeXallero
UCHONb30BaHMA BO3JYIIHBIX CyfioB. Tak, B Hayae
XXI B. B JInbepuu, craBuieit B C11y O/1aronpusaTHO-
rO Ha/IOTOBOTO 3aKOHOJIaTe/IbCTBA M3BECTHBIM IOCY-
IAPCTBOM «yOOHOTO (Iara», MpaKTU4eCKN OTCYT-
CTBOBAJIa CUCTEMa KOHTPO/IA B cdepe BO3[YLIHOIO
TpaHcropTa. MHorume 3aperncTpupoBaHHble TaM BO3-
ILyIIHbIE CY/A 9KCIUTYaTUPOBANUCDH TIPU OTCYTCTBUM
FOCY[APCTBEHHOTO HAJ30pPa, He MHCIEKTHPOBAIICh
U HUKOIZA He ObIBamyu B JJaHHOU cTpase. [lommmo
3TOTO IPECTYIHbIE OPTAHN3ALUY PETUCTPUPOBAIN B
JInbepun camoneTbl, KOTOpbIe UCIOMb30BAINACD LA
HE3aKOHHOJ TPAHCTPAaHMYHON IIEPEBO3KYU OPYXKU, U
flaXke CO3[aly IPUTBOPHYIO aBMakoMIaHuo”. JaH-

Has CUTYALVA IpYBe/a K AecTabuIM3alyiy B LIeloM
permoHe u morpeboBama BMemaTenbcTBa CoBera
besonmacnoct OOH, KOTOpbIfT 3ampeTus IONeThI
BCEX 3aperyCTPYpPOBaHHbIX B JInbepun BO3IYIIHBIX
CYZIOB JJO MOMEHTA IIPeJOCTaB/IeHN MHPOPMALINY O
KaXIOM BO3/IYLITHOM Cy/{HE U TIPUBEIEHMA PerucTpa-
IIMOHHOTO y4eTa B cooTBeTCTBHeE C [Tpnnosxernem 7 k
Ynxkarckoit KoupeHun 1944 r.28

OrpezienieHHBIM pelieHNeM IIpob/IeMsl obecreye-
HIA TOCY/IAPCTBEHHOTO KOHTPOJIA 32 SKCIUTyaTaLuel
BO3JIYIIHBIX CYy[OB CTaJl0 JIONONHeHMe YMKarckoii
KOHBeHIMN 1944 1. c1. 83-bis. Crarbs mpemycmaTpu-
BaeT BO3MOKHOCTDb UL TOCYAApCTBA PErMCTpALUN
TepeaaTh rOCYAapCTBY IKCIUTYaTaHTa HA OCHOBAHNUM
COIVIALLIEHVIA M1 IIPY YCIIOBUM 0053aTe/IbHOIO YBEIOM-
nenust IKAO onpepenennsie GpyHKIym u 0653aHHO-
CTM, @ IMEHHO 110 00€eCIIeYeHII0 COOMIOfIeHNS IPaBII
VI peI/TaMeHTOB, KaCAIOIIMXCA TI0JIETOB Y MAHEBPUPO-
BaHMA BO3AYIIHBIX CYHOB; IO BbIade pasperleHuit
Ha YCTaHOBKY U JICIIOJIb30BaHMe Ha BO3JYIIHBIX Cy-
laX pajyoIepefaoLiell aNmapaTypbl; II0 Bblade
YIOCTOBEPEHMII JIETHOM TONHOCTM CY[HA, a TAKKe
YAOCTOBEPEHMII IIMIOTOB 1 APYTMX WIEHOB JIETHOTO
sKunaxa cypHa. IIpu aToM rocygapcTBo perucrpa-
LMY 0CBOOOXK/IAETCA OT OTBETCTBEHHOCTI B OTHOLLIE-
HIY TIepefjaHHbIX QYHKIMI 1 005I3aHHOCTEIL.

JlaHHO€ IIpaBIUIIO, OJHAKO, 6bU10 npyHATO B 1980 T.
JUL HEMHOTOYJC/IEHHBIX B TO BpeMs C/Ty4aeB Ipuoo-
peTeHMsA BO3[YLIHBIX CYZI0B 11O JIOTOBOPAM apeHHBL,
¢bpaxToBaHMs, B3aMHOrO 0OMeHa cyfamu u T.11. Ha
MacCOBBIl XapaKTep HeCOOTBETCTBYA TOCYHAPCTBA
perncTpauuy M CTpaHbl 9KCITyaTaHta CT. 83-bis
paccunTana He 6bUta. B Hell He mperycMOTpeHa aB-
TOMaTMYecKas nepefada GpyHKIMitl 1 00s3aHHOCTE
TOCY/lapCTBa PETMCTPALM CTPaHe SKCIUTyaTaHTa,
nofoOHas mepefada O/DKHA OBITH 0OpM/IeHa ITy-
TeM HOJIMCAHNA COOTBETCTBYIOLIETO ABYCTOPOHHE-
TO COITIAIIEHN, TIPUYEM 3TO ABJIAETCA IIPABOM, A He
o6s13aHHOCTBIO TOCyzapcTB. 1o manubiM VIKAO, Ha
IPaKTUKe COOTBETCTBYIOIIVE COI/IAIICHNS 3aK/II0Ya-
I0TCS PenKo”.

BblmeynomAHyTas HOpMa He KacaeTcsl TaKKe
npaB U 00A3aHHOCTEN TOCYAPCTBA PETUCTPALVIM B
006/1acTy 3aIMThI BO3AYIIHOTO CYIHA OT aKTOB He3a-

% Judgment of November 24,1992 in Case C-286/90. P. 7. URL: http://eur-lex.europa.eu/resource.html?uri=cellar:59937cea-
0614-4847-8b1c-f774aaacdb01.0002.03/DOC_2&format=PDF (accessed date: 13.02.2018).

Z Mucbmo Mpepcepatena Komnteta CoBeta besonacHoctu, yupexzeHHoro Pesontoumnein 1343 (2001) no Jinbepun, ot
26 okTA6PA 2001 r. Ha nmsa MNpepcepatena Coseta bezonacHoctu. Jokymenm OOH 5/2001/1015. focTyn: https://documents-
dds-ny.un.org/doc/UNDOC/GEN/N01/605/66/IMG/N0160566.pdf?OpenElement (gata obpatyeHus: 06.02.2018).

% Pesontouma 1343 (2001), npuHatas CoBeTom besonacHocTn Ha ero 4287-m 3acepaHum 7 mapta 2001 r. — [JokymeHm
OOH S/RES/1343. [loctyn: http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1343(2001) (nata obpalyeHus:

05.02.2018).

% |CAO Secretariat Study on the Safety and Security Aspects of Economic Liberalization. URL: https://www.icao.int/
sustainability/Documents/SafetySecurityStudy_en.pdf (accessed date: 05.02.2018).
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KOHHOT'O BMeIIATeNIbCTBA. [JaHHDIN BOIIPOC yperynm-
pOBaH CIIeLVIa/IbHBIMM COIJIAIIEHNSAMM, 3aK/II0YeH-
ubiMu niof, arupoit UIKAQO, B Tom uncne KonBeHiei
0 IPEeCTYIUIEHNSX ¥ HEKOTOPBIX APYIMX aKTaxX, CO-
BepluaeMbIXx Ha 00pTy Bo3aymHbIX cypoB (Toxuo,
14 cents6ps 1963 r.)* (nanee — Tokmiickas KOHBeH-
s 1963 1.); Konseniyeit o 60ppbe ¢ He3aKOHHBIM
3axBaToM BO3AywHbIX cygoB (laara, 16 pexabps
1970 1.)** (manee — Taarckas xousenuusa 1970 r.);
KouBew1ueit 0 60pb0e ¢ He3aKOHHBIMY aKTaMy, Ha-
IPaB/IeHHBIMMU IIPOTHB 6€30IaCHOCTY TPaXKAHCKO
aBuaryu (Monpeab, 23 centsi6ps 1971 r.)* (manee -
Monpeanbckass kouBeHuus 1971 r); Konsen-
111eit 0 6opbbe ¢ He3aKOHHBIMM AKTaMV B OTHOLLIEHUN
MeXX/IYHapofHOU rpakpaHckoir asuaryy (Ilexus,
10 centsiops 2010 1.)* (manmee — [TexnHCKas KOHBeH-
s 2010 1.) u [Tporoxonom, gononsstouym KonseH-
11110 0 60pbOe C He3aKOHHBIM 3aXBaTOM BO3JYILIHBIX
cyzos (ITexnn, 10 cents6ps 2010 r.)*.

B Taarckoit, Monpeanbckoit u IIekuHCKOM KOH-
BEHIIMAX 3aKPEIIEHO TIPABIUJIO O TOM, YTO FOPYUCIMK-
M0 B OTHOIIEHMY YKa3aHHBIX B HMX HeIpaBoOMep-
HBIX JesHWII MIMeeT NPaBO YCTaHAB/IMBATh, HAPSAY
C TOCYZIAPCTBOM pEIUCTpALM, TOCYAAPCTBO, B KO-
TOPOM HAaXOJUTCS OCHOBHOE MECTO JeATeIbHOCTI
WIM TIOCTOSHHOE MecCToIlpeObIBaHMe apeHfaTopa
BO3ZIyIIHOrO cyfHa. CuTyaums, Ipu KOTOPOI BO3-
IYLIHOE CYAHO 3aperyCTPUPOBAHO IOJ «YZOOHBIM
¢rarom», OffHAKO, He YperyIMpoBaHa.

Toxuiickas koHBeHIUA 1963 I. cofep>XKUT IpaBy-
710 00 ompefe/IeHN IOPYUCANKIVIN TOCYAAPCTBA Pern-
CTpalyy BO3[YLIHOTO CyAHA B KauyeCTBe OCHOBHOII,
JIOIyCKasi TpUMEHEHMe TOCYAApCTBaMU-YYaCTHUKA-
M) VIHBIX OCHOBAHMII YCTaHOB/IEHMS HOPUCAMKIIVIN,
HPENYCMOTPEHHBIX B HALVOHA/IBHOM 3aKOHOZATeNb-
crtBe. Ilpu obcyxnmenumsx mnpoekra KoHBeHuum B
MKAO mnpobnema IOpUCIMKINM CTPaHBI PETMUCTpa-
LMY B CJTy4ae Hepefiadyl BO3[YLIHOTO CyjHA B apeH/y
obcy>xanach, HO He ObUTa perteHa. B xopie sacemanmit
FOpupndeckoro komurera VIKAO 6b10 BBIBUHYTO
HpeyIoXKeHe 0 BKIoYeHuy B KOHBeHIMIO cTaThy

CTIefiyIoLIero copep>kanst: «BospyiiHoe cynHo, nepe-
IAHHOE B apeH/y 06e3 SKUIIaKa OIepaTopy, He SABJIA-
IOIEMYCSl TPOKIAHMHOM TOCYApCTBa PETVCTpaLuM
BO3JIyLIHOTO CY[HA, NO/DKHO JUIA LieJIell HacTOALIEN
KoHBeHIMM paccMaTpuBaThes, Kak ecmt Obl OHO Ha
CPOK apeHJbl ObUIO 3aperrCTPUpOBAHO B TOCYyHap-
CTBe, TPaX/JAHNHOM KOTOPOTO AB/IAETCA apeHJaTop»
[Stewart 1980:197]. [lanHOe IpefIoyKeH1ie He IOy 4H-
JI0 TOCTATOYHON HOZEPXKKM 1 ObIIO OTK/IOHEHO, XOTA
HEKOTOpBIe TOCY[AapCTBa BHECTM M3MEHEHNA B CBOE
3aKOHOJATENbCTBO. Tak, B 3akOoHOzaTeNbCTBE Bemiko-
OputaHuy OBUIO 3aKPEIIEHO IIOHSATHE «BO3JYLIHOE
Cy[iHO, KOHTpo/pyemoe Bennkobputanueit» (British-
controlled aircraft). Takoe CygHO 3aperncTpupoBaHO
3a npezientamMyt Bennko6pyuranni, HO €ro SKCIUTyaTaHT
AB/ISAETCS pesuzieHToM Bermkobpuranny (opr. i 1. b
cr. 3u . 1 cr. 7 3akoHa Bemko6puranum o Toxwit-
cKoJl KoHBeHIu 1967 1.°), u B ero orHoueHun Be-
JIMKOOPUTAHNA BIIPaBe OCYILECTB/IATD IOPUCAVNKIINIO.

B 1978 r. IOpupmaecknit komuter VIKAO BHOBb
BEpHY/ICSAA K Ipo0reMe HOPUCAVIKIIMN TOCYHapCTBa
3KCIUTYaTaHTa, HAIIPAaBYB TOCY/lAPCTBaM-y4aCTHIKAM
OIPOCHMKI ISl BbIACHEHVA UX MHEHIA OTHOCUTENb-
HO HeOOXOVIMOCTY BHECEHMA COOTBETCTBYIOLIVX M3-
MmeHeHnit B Kousennuo. K BecHe 1979 1. 44 rocyzap-
CTBa OTBETW/IN Ha IPeIOKeHHbIE BOIPOCI, TPIYeM
40 13 HUX yKa3aJIi, 4TO He VCIIBITBIBAIOT KaKMX-1100
3aTpyJHEeHNIT Ipy ITpuMeHeHUM TokmiicKoil KOHBeH-
uy 1963 1. B OTHOIIEHNN TIPaBOHAPYLIEHNIL, COBEp-
IIEHHBIX Ha 60PTY apeHI0BaHHBIX BO3/IYLIHBIX CY/IOB
[Stewart 1980:198].

B 2014 r. Toxmiickasg xouBeHinsa 1963 1. Bce xe
6bu1a Iepecmotpena. [Ipotokon, nsmenstouit Kon-
BEHIIMIO O TPECTYIVIEHNAX U HEKOTOPBIX APYTHX
aKTaX, COBEpIIaeMbIX Ha OOPTY BO3AYIIHBIX CYJOB
(Mompeains, 4 ampens 2014 r.)* (ganee — IIpoTokon
2014 r.), JOTIOMHNII €€ OTIOXKEHVSMY O I0PUCANKIINN
TOCYHapCTB IOCAJKM M 9KCIUTyaTaHTa BO3[YIIHOTO
cypHa. Ho ITpoTtokon 2014 1. 3akperniaeT npaso Bbl-
IIeHa3BaHHbIX TOCYIAPCTB YCTAHABIMBATD IOPYUCIVK-
LI, a He 00A3aHHOCTD €€ OCYILIECTB/IATD.

30 CO0PHUK [eNCTBYOLWMX AOrOBOPOB, COrNaLLeHN N KOHBEHLMI, 3aKkmtoyeHHbIXx CCCP ¢ MHOCTpaHHbIMY FOCyAapCTBaMu.

Bbin. 44. M.: MexpyHap. oTHowweHuA. 1990. C. 218-225.

31 Tam xe. Boin. 27. M.: MexgayHap. oTHowweHuA. 1974. C. 292-296.
32 Tam xe. Bbin. 29. M.: MexgyHap. oTHowweHwuA. 1975. C. 90-95.
3 Cm. opurumanbHbin cant OOH. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/beijing_convention.

shtml (gata obpauyeHus: 05.02.2018).

3 Cm. Tam xe. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/pdf/beijing_protocol.pdf (gata obpa-

weHuns: 05.02.2018).

% Tokyo Convention Act 1967. URL: http://www.legislation.gov.uk/ukpga/1967/52/enacted (nata obpatieHus: 14.02.2018).
% Cm. oduumanbHbii cant UKAO. URL: http://www.icao.int/secretariat/legal/Docs/Protocole_mu.pdf (accessed date:

13.02.2018)
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Taxum 06pasoM, MpeCTaBIACTCA, YTO MEXY-
HapOJHOE BO3JYIIHOE IPAaBO HYXK[AETCA B COBEP-
IIEHCTBOBAHNUM IJIABHBIM 006pa3oM B CBs3M C He0O0-
XOJIIMOCTBIO OOecriedeH1s 6e30IacCHOCTH II0/IETOB
U aBMALMIOHHOI 6€30IIaCHOCTY B KOHTEKCTe OO0IIei
TeH/IeHIY /IMbepa/M3aly IIPaBoBOTO PEry/InpoBa-
HIA.

I[Ipexxie BCero, MOHATIE «HAIMOHATBHOCTD BO3-
IYLIHOTO CYAHA» JO/DKHO OTPAXATh MJEH0 CBSI3U C
TOCY/IapCTBOM, HajIM4ye KOTOPOII JIMIIb TOATBEPK-
faeTcss (aKkTOM perucTpanuy, a He (HOPMaTbHYIO
KOHIIENIIMIO TIPUHAJIEKHOCTU TOCYAAPCTBY B CUITY
peructpauyy. I9T0 HOTpebyeT YCTAHOBIEHUA Ha
YPOBHE YHMBEPCA/IbHOTO MEXIYHApOTHOIO JJOTOBO-
pa ITpaBu/Ia O BHECEHNY BO3/IYLITHOTO CYIHA B HALMO-
HaJIbHBIII peecTp TOCYAapCTBa TOBKO NPV HA/IM4UN
CBAI3Y C 9TOIl CTPAHOIL, @ TAKXKe BBIPAOOTKY U TIPU-
HATUA B (QOpMe MEXIYHaPOJHOTO aBUALVMOHHOTO
pernaMeHTa KpUTepueB OIpefeeHNs TaKOil CBAML.
B xayecTBe OpMEHTIPa MOXXHO IIPEIOKUTD HaTn4Me
XOTs ObI OIHOTO Y3 C/IEYIOLINX 0OCTOSATENbCTB:

- 9KCIUTyaTalysA BO3AYIIHOTO Cy[HA Ha TeppU-
TOpMY rocyfapcTsa ¢iara 1 (W) 3a ero mpefenamn
11071 9¢PeKTUBHBIM KOHTPOJIEM rocyaapcTBa riara;

- OCYLIECTBJIEHNE SKCIUTyaTaHTOM BO3[YIIHO-
IO CyJIHa pea/IbHON XO3AJICTBEHHOI [eATeNbHOCTY Ha
TepPUTOPUN TOCY/APCTBA (rIara;

- HaxoxpeHue (IIOCTOSHHOE IIPOXKMBAHUE)
cobcTBeHHMKA (MHOTO 3aKOHHOIO BJafiefblia) BO3-
IYLIHOTO CYIHA Ha TEPPUTOPUY TOCYAAPCTBa (riara;

- HaIM4Me y rocyfapcTBa ¢iara BO3MOXKHO-
CTH MHBIM 00OpasoM obecreunBatb 3¢QeKTUBHBII
KOHTPOJIb 32 00CTy>)KMBaHMEM U SKCIUTyaTaleli BO3-
JIYLIHOTO CY[HA.

BaxkHO TaxoKe OTKa3aTbCsA OT HMPMHIUIIA VCKITIO-
YYTETIBHOCTY OPYCAUKLVIN TOCYiapCTBa ¢hiara, 0co-
OeHHO IIpU pelLIeHN) BOIPOCOB 0becredeHyst aBya-
LIMOHHOI1 6e30MacHOCTI. JTa upes1 OblIa BIOXKEHA B
tekcT [IpoTokorna 2014 . Ho nipu o6cyxaennn npo-
€KTa JJOKYMEHTa OCHOBHOE BHIMaHIe ObIIO Yfe/IeHO
HPaBITY O OPUCAUKIMY TOCYAPCTBA TIOCA/KM, @ He
SKCITyaTaHTa BO3J[YIIHOTO CYAHA.

O60CHOBaHHOCTb TAKOrO IOAXOAA BbI3bIBAET
coMHeHuA. TocymapcTBO MOCaiKy MOXET He MMETb
HMKAKOJ1 CBA3Y HY C BO3JYIIHBIM CYAHOM, HI C Ha-
pylmTeneM, Hu C TOTeplneBUIMMN. B jureparype
IOPYCAMKLVIO TOCYApPCTBA MOCAJIKM CPAaBHUBAKOT C
YHUBEPCA/IbHOM IOPUCAMKLMEN B OTHOLIEHUM IIN-
parcTBa B OTKpBITOM Mope [Marnees 1986:197, 206;
Abeyratne 2010:243]¥. /Horaa ee Tak)Ke Ha3bIBAIOT
«KBasuyHMBepcaabHoi» [Huang 2009:125]. Tymaert-

37 Cm. Takxe: BopgyHos B.[. Ykas. cou. C. 260.
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€1, 4TO CTeIeHb 0OIeCTBEHHO ONTACHOCTY HEIIPABO-
MepHbIX aKTOB, COBepIIaeMbIX Ha 60OPTY BO3IYIIHBIX
CyZIOB, HE BCET/la ONPaBJBIBAET PACIPOCTPaHEHMe B
VX OTHOIIEHMM TIpaBuIa 00 YHUBEpPCAIbHOI I0puC-
IVKIMY. Pedb MJeT, B 4aCTHOCTY, O TaK Ha3bIBaeMOM
HeJVCIUIUIHYPOBAHHOM IIOBEeHNM aBUAIIACCAXKM-
poB. Hanboree fieiicTBeHHbBIM MeXaHV3MOM IIPOTH-
BOJEJCTBUA TaKUM aKTaM B IIOJIETe IPeNCTABIIACT-
A MX IpecedeHle HEelOCPeNCTBEHHO Ha 6OpTY, 4TO
obecrieunBaeTcs  MCKIIOYUTENBHO —TOCYHAPCTBOM
SKCIUTyaTaHTa B JIMIe 9KMUIKa BO3JYLIHOIO CyJHA
(mu6o rocymapcTBoM (prrara, ecu OHO COBIIAIAET CO
cTpaHoil aKcITyaranTa). O0s3aHHOCTY TOCYAApCTBa
IOCAJIKVM B JJAHHOM C/Ty4ae MOTYT OBITh CBeEHbI K
OKA3aHMIO COMENCTBUA SKUIIAKY B Ilepefade Hapy-
IINTeA IPABOOXPAHNUTEIbHBIM OpraHaM CTPaHbI
9KCIUTyaTaHTa (perncTpayn).

OKOHOMMKO-IIPaBOBbIE ACIEKTHI VICIIONb30BAHMA
«ymoOHBIX (HIaroB» JO/DKHBI PacCMAaTpMBAThCS Ha
HAIlMOHA/IbHOM YpoBHe. O4YeBMIHO, YTO IPAaKTMKa
OTKPBITON perucTpanyy HeblIaronpuAaTHa s rocy-
mapctB. Tak, ucrnonp3oBaHye «ymoOHBIX (IaroB» B
CIIA mpuBeno K paspylLIeHMIO HAl[MOHATbHOI OT-
paciu MOPCKMX IPY30BBIX IlepeBO30K. B Hacrodee
BpeMsA IPaKTNYeCK! OTCYTCTBYIOT MOPCKMe Ipy30-
BbIe Cy/a, IPMHAJIeKAIME aMEPYKAHCKIM KOMIIa-
HMAM 1 wiaBatowye mop ¢arom CIIIA, BcnencTaue
4ero MpOM3OIUIO YMeHbIIeHe 00beMa HalOTOBBIX
nocrymnennit B 6rompker CIIA n komdecta pabo-
YX MeCT JyL aMepUKaHCKMX IrpaxpaH. boree Toro,
CIIIA camu ipeBpaTUINCh B TOCYRAPCTBO «yAOOHOTO
¢rara», B YaCTHOCTH JyIs JATCKOI Kommanun Maersk
Lines [Mendelsohn 2014:153].

MaccoBoe UCIIONb30BaHNE OTKPBITON Perucrpa-
LMY POCCUIICKVIMM aBUAKOMIIAHVAMM BBI3bIBaeT
HaCTOPOXXEHHOCTb. [IoMMMO TOrO, 4TO yKasaHHasA
CUTyalMsl HETaTMBHO B/IVAET HA JOXOAbI TOCyAap-
CTBEHHOTO OIO/KeTa, OHA CO3/jaeT YCIOBUA A BO3-
HUKHOBeHN:A ABneHNs, Koropoe I0.H. ManeeB Ha-
3Bl «HENETANIbHBIM», WIM «CEPBIM», KabOTaKeM,
«BCEe aKTVMBHEE «IIPYDKMBAIOIIEMCSA» B POCCUIICKOM
Hebe». [laHHbIT (heHOMEH TIpeCTaB/sieT coboi OCy-
IIeCTB/ICHNME TIEPEBO30OK B IIpefiefiaX TeppUTOpUM
Poccyyt Ha BO3IYIIHBIX CYAaX, 3aperucTpUpPOBAHHBIX
3a TpaHMNIIel, TIepeflaHHbIX B YIIPaB/IeHe NHOCTPaH-
HBIM OIIepaTOpaM, HO (paKTIYECKN TIPUHAJIeKALINX
poccuiickuM rpaxianam [Marees 2017:68-69].

I[IpencraBisieTcss, 4T0 B KOHTeKCTe oO1leil mpo-
rpaMMbI 1O «e0o(IIOPU3ALVN» POCCUIICKON KO-
HOMMKY B@)XHO YCTQaHOBMUTb 3alpeT Ha 3/I0YIIO-
Tpeb/eH1ie OTKPBITOJ peryucTpanyeii, KOrjga OHa
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MMeeT eIMHCTBEHHON Le/IbI0 CHIDKEHNE PacXofioB
aByanpennpuATHA. JlaHHasd Mepa TpebyeT feTanb-
HOJI TIpOpPabOTKM C IIPAaBOBOJ, SKOHOMWYECKON M
TEXHNYECKOJ TO4YeK 3peHndA. [lymaercd, 4ro peru-
CTpalys 3a IpefieflaMy TOCYflapCTBa 3KCIIyaTaHTa,
HO C y4eTOM IIpE/IOKEHHbIX Bblllle KPUTEpMEB MO-
KeT ObITh OIpaBJJaHHA [/ CAMOJIETOB OIOIKETHBIX
aBMa/IMHMIA, 33/jlada KOTOPBIX MAaKCYMajIbHO CHU3UTD
CTOMMOCTbD OMIeTa, ¥ /I TPY30BBIX CAMOJIETOB, SKC-
IUTyaTMPyeMbIX Ha MapIIPyTaX, CBS3aHHBIX C IOCY-
JAPCTBOM «yHOOHOTO (r1ara», HO He [y BO3[YLIHBIX
CYZOB, MCTIO/Ib3YeMBbIX KPYITHbIMY aBUAKOMIIAHUAMI,
0COOCHHO HAlOHA/IbHBIM NIEPEBO3YNKOM, Ha pery-
JIAAPHBIX NTACCAXXMPCKUX pericax.

Tpebyerca u coBeplLICHCTBOBaHME POCCHUIICKO-
ro BO3/lyIIHOIO 3aKOHOJATeNbcTBA. B YacTHOCTH,
BK P® Heo6x0a1MO JJOIOMHUTD OIpefiefieHIieM II0-
HATUA «BO3AyLIHOe cynHO Poccuiickoit Peneparym»
KaK BO3J[[YIIHOTO CY[HA, 3aperuCTPUPOBAHHOTO Ha
tepputopun Poccuiickoit Qefepanym B COOTBeT-
ctBun co cT. 33 BK P®. Heobxonumo BKIOUNTH B
Kozexc ompepenenye KaTeropuy «BO3JYIIHOE CYT-
HO MHOCTPAHHOTO TOCYJapCTBa» KaK BO3JYIIHOIO
CYZHa, 3apPeTYCTPMPOBAHHOIO B MHOCTPAaHHOM TOCY-
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YbbITKA KAK OOHO U3 CPEACTB
NMPABOBOU 3ALLUUTDbI MO MNMPABY ®Pr

BBEJEHWE. B nacmosuem uccnedosanuu npeo-
Niazaemcst 632190 HA NOHAMUE YObIMKO6 U Opyeue
dozosopHvle cpedcmea 3awumot no npasy OPI' u
Anenuu.

MATEPUAIJIBI I METOMDBI. Hacmosee uc-
c71edo6aHUe 0CHOBAHO HA 3HAUUMENbHOM 00veMme
MAmMepuanos: 3aKoHO0AmeNbHbIX AKIAX, peuleHu-
X cydebHbix yupexcdeHuti Benuxobpumanuu u
@PI; a makice HA KNACCUMECKUX U COBPEMEHHbBIX
0OKMPUHATLHBLX UCCTIE008AHUX POCCUTICKUX U 3d-
pybesxHoix topucmos. Memodonozuueckyo ocHo8y
UCCTIe008aHUS COCMABUNYU 00UjeHAyYHble (Memo0
JI02U4eCK020 U CUCMEMHO020 AHANU3A, OUaneKmuye-
cKuti mMemood, memoovt 0edyKuuu u UHOYKUuu) u
4acmHoHayuHvle (UCMOPUKO-NPA6060L, CPABHU-
mMenbHO-Npasosoti, PopmanvHo-OPUOUUecKUti me-
mo0vl, Memoo Npaso6020 MOOEIUPOBAHUSL U NPO-
2HO3UPOBAHUS) MEMOObL.

PE3VJIBTATBI MUCCIIEJOBAHMSI. IIposeden-
Hoe cpasHeHue Kamezopuii yovimKos u UHbLX 0020-
B0PHBLX MEXAHUZMO8 3AULUMbL NPAS HWPUOUHECKUX
u gusuneckux nuy, no npasy OPI' u Anenuu noka-
3v18aem pasnudUs Mmexoy npasosvIMu CUcmemami,
K KOMOPbIM OMHOCAMCA 6bl0paHHble OIS UCCTe00-
eanus cmpanvl. Pasnuunvie npasosvie cucmemvl
HAK7A0blBAIOM C60TI OMNeUamox Ha cpeocmea U
MexaHu3MvL npasosoti sausumot. Hekomopole cpeo-
CMBa 3auUmvl N0 AHULICKOMY Npasy, He npeoyc-
mompenvt npasom Iepmanuu. Cywecmeyrom u un-
Crumymul, He NOZY4UBUILE OONIbUL020 PASBUMUS 6
Anenuu, Ho obuenpusnannvie 6 lepmanuu (Hanpu-
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Mmep, wmpagpHvie yovimKu 6 6Ude HeycmoliKu u uc-
nonHeHue 6 Hamype).

OBCYKIEHUME U BBIBOJDI. IIpaso OPI; om-
HOCAULeeCT K KOHMUHEHMAIbHOTI CUcmeMe npaed,
CMAsUm Uenvio NPUHYOUmMs 00IHHUKA 8bINOTHUMD
Mo, umo oH 00513a7Cs, NPedocmaessis cnocobul 00si-
3amv 0OMHHUKA NPOU3BECTNU UCNOTHEHUE 00eulaH-
HO020 HA CTyali e20 0MKa3a om 006pP0B0TLHOL0 UC-
nonnenus. Takoe cpedcmso npasosoil 3augumol 6
cyuae HeucnonHeHus 002060pa, KAk 63biCKaHUe
y0bImKO8, Bbicmynaem 6 Kadectnee 0ONONHUMEb-
HO20 UHCIPYMeHMA 6 CUMyauuu, Kko20a no Kakoti-
ubo npuuuHe He pabomarom cnocobvl NPUHyHcOe-
HUA K ucnonHeHuto obssamenvcmea. C mouku
3peHUs HemeuKoti OOKMPUHbL OCHOBHBIM CPEOCTNBOM
npasosoll 3ausumol sA6/IAEMCT B03MONHOCHL NPU-
HYHOEHUS K UCNOTHEHUIO 002060Pa, 6 110 BPeMS KaK
017 aHenutickoeo nodxoda Haubonee 8axcHoL npeo-
CMABNAEMCA NepCneKmusa 63bicKaHUs yOblmKos.
Taxkum 06paszom, 0715 aHenuiickozo npasa nepeuHeH
801POC He 0 coOepHaHuu 0053amenvcmea, a o He-
671020NPUAMHBIX NOCTEOCBUAX €20 HAPYUIEHUS.
AHenutickas npasosast 00KMpUHA Npu oueHKe Heuc-
NONHEHUS 003aMenbCmea 2NA6HbLIM 00PA30M UCXO-
oum u3 coobpasienuii Kommepueckoil uenecoo6pas-
HOCMU U IKOHOMUHECKOU dpexmusHocmu, 6 mo
8peMs KaK HEMEeUKAs yHumvléaern makice Mopap-
HObLTL ACheKm HeUCnoNHeHUs 002060pa.

K/IIIOYEBBIE CJIOBA: cpasxoarickoe npaso,
yObuimKuY, 3apaHee oueHeHHble YObIMKU, UCNOHe-
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DAMAGES AS ONE OF THE REMEDIES
UNDER THE LAW OF GERMANY

INTRODUCTION. This survey presents overview
of damages and other contractual remedies under
law of Germany and law of England.

MATERIALS AND METHODS. The study is
based on a considerable amount of materials, in-
cluding legal acts, decisions of judicial institutions,
national legislation of England and Germany, as
well as classical and contemporary doctrinal studies
of Russian and foreign lawyers. The methodologi-
cal basis of the research was the general scientific
methods (logical and system analysis, the dialectical
method, methods of deduction and induction) and
special methods of cognition (historical and legal,
comparative legal and formal legal methods, method
of legal modeling and forecasting).

RESEARCH RESULTS. The present comparison of
damages and other contractual remedies available
to legal entities and individuals under law of Ger-
many and law of England shows the differences of le-
gal systems of these countries. The differences in the
legal systems entail the differences in remedies and
its implementation. There are remedies under the
law of England which are not contained in German
law and there are remedies not very well developed
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in England but widely upheld by the law of Germany
(for instance punitive damages and specific perfor-
mance).

DISCUSSION AND CONCLUSIONS. Provided
that German law is a classical representative of
continental legal system it targets to force a debtor
to perform its obligations via well developed means
of forcing in case a debtor fail or reject to perform
in a due course. Damages in the case of contrac-
tual misconduct are regarded as a supplementary
instrument applicable in situations where perfor-
mance forcing means could not be applied for some
reason. From the German academic approach
standpoint the performance in kind is the main
remedy, at the same time for the English law ap-
proach the most important thing is whether dam-
ages could be recovered. As a result for the English
law the main question not in the content of an ob-
ligation but in negative consequences of its breach.
English law doctrine evaluating breach of contract
takes into account mainly commercial applicabil-
ity and economic efficiency, meantime the German
law takes into account moral aspect as well.
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1. BBemenue

KOMMEPYECKOi/l ~IPaKTUKe POCCHIICKIe
KOMIIAHMM 4acTO 3aK/II0YalT J0roBO-
ppl ¢ maptHepamu u3 OPI, Hlseitnapun
u ABcTpun. Bmecte ¢ TeM Takye IapTHephI YacTo
HACTaMBaIOT Ha IPUMMEHEHMN K JIOTOBOPaM HeMell-
KOTO IIpaBa KaK CaMOTo IOHATHOTO M Hamboree
M3BECTHOTO MM. B cBA3M C TeM, 4TO He Bcerga 00-
CTOATENbCTBA MO3BOJIAIT POCCUIICKMM KOMIIAHUAM
HacTauBaTh Ha UCIOTb30BAHUN POCCUIICKOTO MO0
4acTO MPUMEHAEMOTO [/ MEXK/[YHAPOJIHBIX C/IETIOK
AHIIMIICKOTO NIPaBa, IPEfICTAB/IACTCA IO/IE3HBIM U3-
YYUTb OCHOBHBIE CIIOCOOBI 3aIIUTHI IPaB IO HeMel|-
KoMy TpaBy. [l yno6cTBa fasnee OyaeT IponsBefieH
aHa/IM3 COOTBETCTBYIOLIMX HOPM IIpaBa lepmManuu B
CpaBHEHMU C IPaBOM AHIJIUIL
CneflyeT OTMETHTb, YTO B IIOC/TIeHEE BpeM:d
HeMelKasd CUCTeMa CPEeJCTB IPaBOBOIl 3aIUTHI B
CBA3Y C HapYyILIEHNeM JOroBopa Oblla CyIIeCTBEH-
HO mepepaboraHa M pedOpMMpOBaHA 3aKOHOM
0 MOJepHM3aMM O00A3aTe/IbCTBEHHBIX IIPaB OT
26 Hos16ps1 2001 . [lo manHOI pedopmbl [epmaHcKoe
rpapaHckoe ynoxenne (manee — I'TY) He copmep-
KaJIo0 06IIero MpUHINIIA OTBETCTBEHHOCTY B BIJIE
B3BICKaHVA YOBITKOB 3a HapylleHue joropopa. Ha
IPaKTHUKe CYAbI IPY B3bICKAaHUY YOBITKOB MICXOAM-
mu u3 HopM [TV, copepxamyxcst B 0co6eHHOI Ya-
CTH YNOXKeHNs, B OTHOLICHUM HAPYIUEHM KaXK/IOTO
OTJENbHOTO BUJA 00A3aTeNbCTB, YTO MOAYEPKIBAET
0/1130CTb HEMEI[KOTO VI PUMCKOTO IIPaBa, HOCTPOEH-
HOTO Ha CMCTeMe OT/Ie/IbHbIX BUIOB UCKOB. Tak, HOp-
MBI, PEryIMpOBaBIlINe [OTOBOP KYIIM-IPOJAXKI,
TaKKe YCTAaHABIMBAIU IIOC/IENCTBMA €ro Hapylle-
HJIS, HAIIpUMeD, TaKMe, KaK PacTOp>KeHNe JJoroBopa
U yMeHblIeHMe IieHbl. B Tekymien pemakuum ITY
OCHOBHbIE BOIIPOCHI 3alIUThl IIPAB HOCTPaJjaBLIel
CTOPOHBI IIPU HAPYIIEHNUM JJOTOBOPA YPEeTyI1poBa-
HbI e[THO00pa3Ho B 00elt yacTu Ynoxenus. Jpy-
roit 0cOO@HHOCTDBIO HEMEIKOTO ITPaBa, MpMBeAIer K
pedopMe, ABIATACH HE3aBUCHMOCTD APYT OT pyra
CPefCTB IPaBOBOIl 3aLMTHI 33 KaXK/j0€ HapylIeHMe
006413aTe/bCTB 110 JOTOBOPY.
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BmecTe c TeM pedopMa He yCTpaHMIA CYILeCTBEH-
Hble OTIMYMA HEMEIL[KOTO IIpaBa OT aHINMUIICKOTO.
OpHMM 13 OCHOBHBIX OT/INYUIL ABIACTCA MEXaHU3M
IPVMHYAUTENbHOTO MCHONHEHNA O00s3aTeNbCcTBa B
Hatype. Ecu aHI/miickoe mpaBo TofpasyMeBaer,
YTO IPY HapYLIEHU) JOTOBOPA IIOCTpafiaBIIas CTO-
pOHa «3a0bIBaeT» 0 HEM I IBITAETCS TOMYIUTh KOM-
MEHCAIMI0 VHBIM 006pa3oM, T.e. IOCPECTBOM BO3-
MeueHns yoertkoB [TomcuuoB 2015:100-114], To
B COOTBETCTBMM C HOpPMaMy HEMEIKOro IpaBa Ha-
PYLIMBILEN CTOPOHE JJaeTCs BTOPOI IAHC — IPefio-
CTaB/IAETCA NEPUON /I YCTPAHEHMA HeJlOCTATKOB B
ucnonHenun gorosopa (Nachfrist).

JlpyruM CyliecTBEHHBIM OT/INYMEM HEMELKOTO
IpaBa OT aHIIMIICKOTO AB/IACTCA MPYHIMNII, COITIaC-
HO KOTOPOMY OTBETCTBEHHOCTb Y CTOPOHBI, Hapy-
IIMBILIEN JOTOBOP, BO3HMKAET NPV HA/IMYMV BUHBL.
Ecnu aHrmiickoe IpaBo B EPBYIO O4epelib paccMa-
TPMBAeT HEUCIIONHEeHMe 00A3aTeNbCTBA MO JOTOBO-
Py Kak HapyIlIeHue JOroBOpa ¥ OCHOBaHMe /I BO3-
HJMKHOBEHNA OTBETCTBEHHOCTY CTOPOHBI U JIMIIb B
Ka4yecTBe MCK/TI0OUEHS JOIYCKaeT CIydan 0CBOOOXK-
meHus ot oreercrBeHHocTy [lamxkumes 2017:65-85],
TO HeMeIKoe IPaBO He CYUTaeT HEeMCIIOTHEHMe
06s13aTe/IbCTBA 1O JOTOBOPY CAMOJOCTATOYHBIM OC-
HOBaHUEM I BO3HMKHOBEHNS OTBETCTBEHHOCTM
[Rabel 1936]. Aurnuiickas npaBoBas CuCTeMa pac-
CMaTpMBaeT 06:3aTeNbCTBO 10 IOTOBOPY KaK rapaH-
TUIO JOCTVDKEHMA Pe3y/bTaTa, IPefycMOTPEHHOTO
norosopoM [ITagmpsikos, bapabamr 2015:44-48].
HepocTmkeHne pe3ynbTaTa ABIAETCA OCHOBaHUEM
U1 BO3HVIKHOBEHMA OTBETCTBEHHOCTV HE VICIION-
HMBIIETT 00543aTeNbCTBO CTOPOHBL. HeMerkoe mpaBo
VICXOAUT W3 TOTO, YTO JIMIO, JiABIlee JOTOBOPHOE
0643aTe/IbCTBO, JODKHO CHENATh 110 BO3MOXKHOCTM
BCe J/IA1 €T0 UCIOTTHEHNA 1 He JO/DKHO MOJBepraThb-
A MepaM OTBETCTBEHHOCTH, €C/IY ITPeJIIPMHAIIO BCe
HeoOXoammble ycumus. [laxke eCu pesyybTar, Ipef-
YCMOTpEHHBII JOTOBOPOM, He JOCTUTHYT.

2. OcHOBHad 4acThb
2.1. Cpedcmea npasosoti 3ausumol nocsue pegop-
moL 2002 2.
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B pesynbrare pedopmer 2002 r. ITY mpemyc-
MaTpuBaeT TPU OCHOBHBIX CPeJCTBAa IPAaBOBOII 3a-
IIUTBL: TPUHYNUTENTbHOE MCIOJHEHNe B HaType
(S 241 I), mpexpamienne gorosopa (§ 314, §§ 323-
325, §326 V, §$ 346-354) u B3bICKaHUE YOBITKOB
(S$ 249-255, §§ 276-278, §§ 280-284).

I[Ipn 53TOM HeMeIKOMY IIpaBy U3BECTHBI TPM OC-
HOBHBIX BUJla HapylleHMI ucnonHeHus. [Isa mep-
BBIX BMJIa HAapyIIEHMIT MOXXHO OTHECTM K Hapylle-
HISM VICTIONHeHMs o0si3atennpctBa (Leistungspflicht),
T.e. 0053aTeNbCTBA JIO/DKHMKA BBIIIOTHUTD KaKoe-
760 [IeVICTBYIE MM BO3JIEPXKAaThCs OT KaKOro-nbo
JIeVICTBUA B COOTBETCTBMM C J0oroBopoM. CooTBer-
CTBYIOIIjee IIPaBO KPeAUTOpa TpeGoBaTh IIPefoCTaB-
JIEHNA OT JO/DKHIUKA usnoxeHo B § 241 I ITY. Ilep-
BBIJI BUJ HapyLIGHNS BO3HMKAET, €C/M HODKHUK
VIMeeT BO3MOXKHOCTb VCIIONHNUTb OO03aTeNbCTBO,
HO He pmemaer sroro (§ 280 II, § 281, §§ 286-292,
§323ITY), BTOPOII — €C/IV MICIIONTHEHVIE HEBO3MOXKHO
(§ 275, § 283, § 311a, § 326 ITY) [Ham 2017:262-
282]. Tperwit BUA HapyuleHMs — HapyLIeHUe «3a-
WNTHBIX 06s3arennct» (Schutzpflichten). B maw-
HOM CJIy4ae JJO/DKHUK MCIOJHAET 00A3aTeNbCTBO,
HO TaK)Xe HapyLIaeT [JOIOTHNUTEbHbIE «3aIYITHbIE
006s13aTe/IbCTBA», HALPYMEP HAHOCUT (usMdYecKue
HOBpEXZieHNA KpeauTopy. [laHHbBIEe 00s3aTeNb-
CTBa NIPEACTAB/IAIOT COOOI OT/ENbHYI0 KAaTerOpuIo,
crenGUYHYIO /1A HEMEIKOTO IIpaBa, U BCEr/a AB-
JIAIOTCS «ITOOOYHBIMIU», TTOCKONBKY 1€ 3AKITIO-
4eHMsA JOTOBOpA ABJIAETCSA VICIIONTHEHNE MHBIX 005-
3aTenbCTB. TakuM 06pa3oM, ofHa 13 0cOOEeHHOCTe
HEMEIIKOTO JIOTOBOPHOTO IIpaBa COCTOUT B 00:A3a-
TeIbCTBE He IPUYMHATD BPeJ IPM VICIIONTHEHUM [10-
rosopa (§ 241 ITITV).

B uenom B pesymbrate pedopmbl ITY ymamocnh
BBIPabOTaTh YHUUIMPOBAHHBII OAXOM K Peryin-
POBaHNUIO TIOCTEACTBUII HApyIIeHNA 00A3aTe/lbCTB.
B wactHOocTH, 6bITa mpuHATA YHUPUIVPOBAHHAS
KOHIIeNIMA HapylleHns obs3arenbcTBa. [Ipocpou-
Ka, HEBO3MOXXHOCTD MCIIOJTHEHMA, HECOOTBETCTBIE
VICTIOTHEHU S YC/IOBYAM IOTOBOPA PACCMATPMBAIOTCA
Kak HapyuieHye ob6s3arenbctsa (Pflichtverletzung).

BaxHO NHOHMMAaTh, YTO OTBETCTBEHHOCTb He
ClleflyeT aBTOMATMYeCKM 3a HapylIeHUeM JIOrOBO-
pa. B ciydae, korja HamuIo HapylleHNe JOrOBOpa,
IOJDKHMK BCE ellje MOXKeT BBIIBMHYTDb BO3Pa)KEeHMsA
HPOTUB IPUBJIEYEHNA €T0 K OTBETCTBEHHOCTI. OHM
JIO/DKHBI KOPPECIIOHAMPOBATh CPEACTBY IIPAaBOBOI
3alMThI, KOTOpOe BBIOPAaHO MOCTpajaBIIeil CTO-
poHoii. Hemenkoe nmpaBo ompefie/iaeT HapylLIeHUe
IOTOBOpa KaK OTCYTCTBME €ro VCIIONHEHUSA b0
HeHaJIexallee ucrnonHenne. Ecm gorosop He uc-
HOJTHEH I0/DKHBIM 00pasoM, OCTpaaBIIas CTOpPO-
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Ha MOXXET VCIIONIb30BaTh TPU OCHOBHBIX CpPECTBA
IPaBOBOJI 3aLIUTBI, KAK YKa3aHO BBIILIE.

Bo-nepBbIX, mocTpajiaBasg CTOPOHA MOXET II0-
Tpe6oBaTh MCIIONMHEeHNA B HaType. [Ipn sToM Hapy-
IIMBIINII JOTOBOP KOHTPAreHT MOXKET OBITh OCBO-
0OXMIeH OT OTBETCTBEHHOCTM, €CIM JOKaXeT, YTO
VICTIO/IHeHNe ObII0 HeBO3MO)XKHO. CTOpOHa OCBO-
60XKmaeTcsa OT 0053aHHOCTH IO VICIIOIHEHNIO B Ha-
Type He3aBMCUMO OT TOTO, BO3HVKJIA JIV HEBO3MOXK-
HOCTb TaKOT'O UCIIONHeHus 1o ee BuHe (§ 275 ITY).
Kpowme Toro, I'TY npenycMarpuBaeT, 4To HODKHMUK
MOXXeT OTKa3aTbCs OT MCIIOJHEHVsA, eCIU OHO IIO-
TpebyeT 3aTpaTt, KOTOpbIe, IIPUHMMAs BO BHUMaHMe
cofiep>kaHue 00s13aTeNbCcTBa U TpeOOBaHNs JOOPOIT
COBECTHU, HAXONATCA B IPYyOOM HECOOTBETCTBUM C
VIHTEPeCOM KpefuTopa B UCIONHeHuu. Bmecte ¢
TeM TAKOJ1 ITOXOJ, He /INIIAeT KPeAUTOPa MHbIX IPaB.
Ila>xe ec/u UCIONHEH)e HEBO3MOXKHO B CBS3M C 00-
CTOATENIbCTBOM HEIPEOfO/IMMOIl CUIIBI, JJO/DKHUK,
He VICTIONHMBIINIT 0653aTe/bCTBO, HAPYILIAeT JJOT0-
BOp. Ho 3T0 He 03HavaeT, YTO TaKOJ JO/DKHUK aBTO-
MaTU4eCKY JO/DKeH OyieT KOMIIEHCHPOBATDb YOBITKM
[OCTpaiaBLIEl CTOPOHE.

O6¢ToATENBCTBA, OCBOOOKIAIOIIE JINIIO OT OT-
BETCTBEHHOCTH 3 HEMCIIOJIHEHME JOTOBOPa, TeM He
MeHee He I03BOJIAI0T CYNTATh €r0 He HapyLIMBIINM
noroBop. Hekoropsle cy4an HapylieHVs JOroBopa
HO3BOJIAIOT B3BICKMBATh YOBITKY, HaXKe ecnmu 00s-
3aHHOCTDb UCIOJIHATD JJOTOBOP VICK/IIOYeHa. [laHHOe
«IIPOTMBOpEYNe» PaspelraeTcs, eC/iv UMeThb B BUAY,
4TO IIPaBa, BO3HMKAIOLVE 13 HAPYIIEHNA JOTOBOPA,
HY)XHO OT/IMYaTh OT CaAMOTO HAPYIIEHHOTO JIOTO-
Bopa. [Taparpa¢ 275 ITY ocBo6oxpaeT JO/DKHMKA
TOJIDKO OT VICTIO/THEHVIAL B HATYPE, YTO IIPAMO CIIefy-
eT 13 a63. IV ganHoro nmaparpada.

IIpepcTaBisgeTcs NpaBUIbHBIM JONOTHUTD HOP-
MBI poccUiicKoro Inpasa, a uMeHHo 'K P, anano-
TMYHBIMU TIOJIOKEHMAMY, TaK KaK Ha IIPaKTUKe,
TIeVICTBUTE/ILHO, YaCTO HEBO3MOXXHO VIJIU HEIIPOIIOp-
IMIOHA/IBHO 0OPEMEHUTENbHO UCIIOTIHATD I0TOBOP B
Harype. Hanpumep, nmpopaBel] JO/DKEH IIOCTaBUTD
IOKYIIATe/TI0 CTAHOK, KOTOPbINl IMPOM3BOAMICSA XO-
35IICTBEHHBIM OOILIeCTBOM, IPVM3HAHHBIM OaHKpPO-
TOM VI IIPEKPATHBILNM CBOIO I€ATETbHOCTD.

ITpo6rema MCIIONTHEHNA B HATYPe IPY HEBO3MOXK-
HOCTY VICIIOJTHEHMA OTCYTCTBYET B aHITIMIICKOM IIpa-
Be, TIOCKO/IbKY IIPEAIIOYTeHNe B KadecTBe CPeiCTBa
IPaBOBOJI 3AIUTHI B LIEJIOM, 6€3yCTIOBHO, OTAeTCA
B3BICKAHMIO YOBITKOB 10 CPABHEHNIO C MICIIOJTHEHUEM
B HaType. Kpaiine ManoBepoATHO, YTO aHIIUIICKUI
CyJ, BBIHECET pellleH1e 00 JMCIIOJIHEHNY B HaType B
clydae, eCl Takoe VICIIONMHeHMe OyaeT HeBO3MOX-
HBIM 100 Ype3MepHO 0OpPEeMEHUTENbHbIM.
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Bmecre ¢ TeM Bo3aMOxKeH 1 MHOI niopxoy,. Hampu-
mep, Konsennusa OOH o goroBopax MexxpyHapof-
HOJI KYIUIM-IIPOJaKu ToBapoB oT 11 anpensa 1980 1.
(mamee — BeHckast KOHBEHIIMS) He MCKIIIOYAeT Tpe-
6oBaHMs 06 VCIIONTHEHNM B HATYpE B C/Iy4ae HEBO3-
MOXXHOCTY TaKOTO UCIonHenus (1. 5 ¢1. 79).

Bo-BTOpBIX, IOCTpafiaBIIas CTOPOHA MOXKET MC-
IO/Ib30BaTh TaKOe CPEeACTBO IIPaBOBOIl 3alLIUTBI,
KaK B3bICKaHNe YOBITKOB. OJHVM I3 OCHOBHBIX Tpe-
00BaHMII HEMELIKOTO IIpaBa SB/AETCSA TpeOoBaHMe
HPefOCTaBUTD HAPYLIMBILIEMY KOHTPATeHTY JJOIIO/-
HUTE/IbHBII NIePUOJ, BPEMEHU I VICTIONHEHNUA [10-
rosopa (§ 281 I TTY). Taxoke npy B3bICKaHUY YObIT-
KOB Ba)KEH TAKOJM aCIIeKT, KaK BMHA HapYIUMBLIEN
croponbl. Ecmn mo pedopmer ITY Buna ABnAnach
HeoOXOAMMBIM 37IeMEHTOM JIS OLIeHKM TOTrO, VIMe-
JIO 71 MECTO HapylleHue JOroBOpa, TO B HACTOAILee
BpeM: 3TO OIpefe/sAeTCsA Ha OCHOBAaHUY 0ObeKTIB-
HBIX (aKTOPOB — OTCYTCTBYSI MICIIONHEH Vs /1160 He-
HaJ/Ie)Xalllero MCIOoHeHNA. Bmecte ¢ TeM Hammune
BVIHBI ABJIAETCA HEOOXOAVMMBIM YCTIOBVEM BO3HMK-
HOBEHNA OTBETCTBEHHOCT) 3a HapylleHue 06:3a-
tenbeTBa (§§ 276 1 280 I I'TY). Ilpu satom Hammdnme
BVIHBI IIPE3IOMUPYeTCH, U JINL0, BO3paKarolliee IIpo-
TUB NIPUBJICYEHNUSA €TO K OTBETCTBEHHOCTH, JO/DKHO
JI0Ka3aTb ee OTCYTCTBUE.

B-TpeTbux, mocTpaaBmasg CTOPOHAa MOXKET pac-
TOPrHYTb AoroBop. Peopma ycTpannna cymectso-
BaBIIYI0 paHee HECOBMECTVMOCTb MEXIY BO3MOX-
HOCTDBIO PaCTOPTHYTb JJOTOBOP 1 B3BICKATh YOBITKIM
(§ 325 ITY). Ho ecTb cepbe3HOe pasmndne MEXLY
3TUMIU JABYMS CPeACTBAMI IIPAaBOBOII 3amuTsl [[po-
MoB 2016:7-46]. B yacTHOCTH, A7 TOTO YTOOBI pac-
TOPTHYTb IOTOBOP, CTOPOHA He JJO/DKHA JJOKa3bIBaTh
Ha/l4Me BUHBI y KOHTPAreHTa, HapyIMBILIero 00s:-
3aTe/nbcTBO. BMecTe ¢ TeM BUHA ABIAETCA He06Xo0-
IVIMBIM 3/IEMEHTOM /I BO3MOXKHOCTY B3BICKATb
yobITKI. KpoMe Toro, cTopoHa MO>KeT pacTOPTHYTh
JIOTOBOP B T€X CTy4asX, KOIZIa MICIIOJTHEHE B HAType
UCKITI0YeHO B cooTBeTcTBUM C § 275 I'TY. Ananorny-
Hble TIpaBWIa B OTHOLICHNV PACTOP)KEHNs 3aKpe-
1eHbl B Berckoit kousenuu (1. 5 ct. 79).

B ormmume or mpaBa ®Ppannuu npaso lepma-
HUM He IpefycMarpuBaeT HeOOXOJVMOCTH 00-
pamaTbcA B Cy A PacTOpPXKEHMSA JJOTOBOpa
[VcauyeBa 2014:128-155]. IIpn atoM, Kak yxe ymo-
MMHA/IOCh, B OO/NBLIMHCTBE CIy4aeB KpPeLUTOp
JIODKEH TIPEJOCTABUTb JO/DKHUKY JONOMHUTENID-
HBIIT CPOK Il MCIIONHeHUs o6s3arenscTBa (§ 323
[TY). Cnegyer OTMETUTDb, YTO €C/IMi OCHOBAHVEM
pacTOp)KeHMsA JIOTOBOpa  SAB/IAETCA HECOOTBET-
CTBME MVCIIOJIHEHVs YCIOBMAM JIOTOBOPa, TO Kpe-
JITOP He BIIpaBe OTKA3aTbCSA OT CHENKU B CIydae
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HECYILeCTBEHHOTO OTK/IOHEHNUs UCIIONHEHNS OT ee
YCIIOBUIL.

Tpe6oBanue HemenKoro mpasa JaTh HO/LKHUKY
ellje OJVH LIAHC I MICTIONTHEHVA JoroBopa (Jomo-
HUTEJIbHBIN CPOK) B L[EIOM COOTBETCTBYET CTPeM-
JIEHUIO BBIJIBMHYTDb Ha IIEPBbIii II/1aH MICIIOJTHEHME B
HaType J >KeJTaHUI0 COXPAaHUTb JOTOBOP. [Ipyroit oT-
NMYUTENBHON YepTOl HOPM HEMELIKOTO IIpaBa B OT-
HOILEHNY PACTOP>KEHNsA JI0TOBOPA ABJIAETCA OTCYT-
CTBUe TpeOOBaHMsA, YTOOBI CTOPOHA, 3asBJIAIOLIAs
006 oTKase OT JJOrOBOPA, ObIIA /NIIIEHA TOTO, HA YTO
paccyMThIBasIA IIPY €ro 3aKaodeHnn. Kak usBecTHo
TaKkoe TpeOOBaHNUe COAEPIKUTCA B POCCUIICKOM TIpa-
Be 1 BeHCKOJT KOHBEHLIMA.

Texcr ITY mocne pedopMmbl mpegycMaTpusaer
HOCTIE[ICTBMA PACTOpP)KeHNA Jorosopa. B coorser-
ctBu ¢ § 346 I'TY, ecnu 1o 1oroBopy OfiHOIL U3 CTO-
POH IIPEOCTaB/IeHO TIPAaBO Ha OTKa3 OT HEro oo
3TO IIPABO IPUHAMTIEXUT €J1 B CUJTY 3aKOHa, TO B CITy-
Jae TAKOT'O OTKa3a 9Ta CTOPOHA J0/DKHA BO3BPATUTD
BCe TI0JTy4YeHHOE 1 IIepefjaTh M3B/Ie€YeHHbIE 13 MOJIb-
30BaHMA UM foxofibl. Ha mpakTuke clI0)KHOCTY BO3-
HMKQIOT, €C/IY HEBO3MOXKHO BEPHYTb I10/Ty4€HHOE 110
chenke. B coorBerctBuu ¢ § 346 I'TY B3ameH BO3-
BpaTa MM Ilepefads NODKHUK 00s3aH BO3MECTUTD
CTOMMOCTD IIO/TYYEHHOTO MJIN JOXOOB, ec/u (1) Bo3-
BpaT WM Nepefiada UCKIIOYAI0TCA B CUITY TIPUPOJIDI
TOTO, YTO NPKUOOpeTeHO; (2) MOMyYEHHBIT IpefMeT
JICTIONIb30BAH J/IA IIOTpeO/IeH s, OTYYXeH, 0OpeMe-
HeH, IepepaboTaH 1 npeobpasosay; (3) momydeH-
HBbIV TPeIMET IOIBEPrCA YXYALIECHNIO TNO0 yTpadeH.
Ecnm ToBap yTpaueH, HaXofiACh BO BIaJileHUM IIO-
KyTIaTess, KOTOPBI MPOABILA JO/DKHYIO 3a00T/IN-
BOCTb, TO OH He 0053aH KOMIIEHCHPOBATh CTOMMOCTb
TOBapa IIpU PacTOP>KEHNM JJOTOBOpa.

2.2. I[lonamue «y6vimku». BosmewseHue yovimxos

Kax ykasaHo Bblllle, BO3MelleHMe YOBITKOB SBJIA-
€TCs1 OJfHMM M3 OCHOBHBIX CIIOCOOOB 3l ThI ITPaBa,
npepycMoTpeHHbIX I'TY. Ero oTmmyunTenbHble 4epThl
B [epmaH1y GOPMUPYIOT C/IEAYIOLIVE ACIEKTHI.

IIpn B3bICKaHMY YOBITKOB B3aMeH JICIIOJTHEHMSA
HOCTpaJiaBIlasg CTOPOHA JIO/DKHA IPEefOCTaBUTh Ha-
pPYLUMBLIEN CTOPOHE [ONONHUTEIbHbBI pPa3yMHBII
CPOK Ha JICIIOJIHEHNe V/IM Ha IIOCTIefiyIolliee MCIIOTHe-
Hue. V TONbKO B CTydae, ecm 9TO OKaxeTcs Oe3pe-
3y/IbTaTHBIM, HAPYIIUBIIAA JOTOBOP CTOPOHA MOXKET
OBITH IIpyBJIeYeHa K oTBeTcTBeHHOCTH (§ 281 ITY).

ITpocpouka [OMKHUKA SB/IAETCA OCHOBAHUEM
JU1s1 B3BICKaHVs yOBITKOB. Takue yOBITKY MOTYT OBITH
B3bICKaHBI OTHenbHO (§§ 280, 286 ITY). Ilpn atom
JIOJDKHUK CYMTAETCs IPOCPOYMBIINM UCIIOTHEHME C
MOMEHTA [10/Ty4eHNs HAIOMVMHAHNUA KPeUTOPa, Clie-
JIAHHOTO T10C/I€ MICTE€YEHM CPOKA MICIIONTHEHN .
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Ecnyu mcnonHeHne HeBO3MOXKHO, B3aMeH MOTYT
ObITb B3bICKaHbI YOBITKM (§§ 280 m 283 I'TY). B3bI-
CKaHMe YOBITKOB TAK)Ke MOYXKeT OBITH MCII0/Ib30BAHO
IpY HAapyIIeHUN JJOTIOMHUTENbHBIX mmpas (§$ 280 u
282 TTY).

BmecTo Bo3MmemieHns ymep6a, 3aMeHAILIETO
VICTIONHEHNe, KPeAUTOp BIIpaBe MOTpe6oBaTh BO3-
MelIeHNs PacXO[0B, KOTOPble OH, PaCCUNTBIBAsA Ha
VICTIO/IHEHNe, TIPOU3BeN U 0 CIIPABE/IMBOCTY MOT
HPOU3BECTH, €C/IU TONbKO UX LieIb He Oblia OBl 0-
CTUTHYTA 11 6e3 HapylIeH s 00513aTe/IbCTB CO CTOPO-
HbI fo/okHMKa (§ 284 TTY).

TepMaHCcKOe TpaK/JaHCKOE Y/IO>KEeHMe BBIfieNAeT
TPY OCHOBHBIX BMfIa YOBITKOB: YOBITKM B3aMeH JC-
nonHernsA (§ 280 III I'TY), yObITku 3a mpOCpOUKy
(S 280 II ITY) m yObITKM HapsAKy C MCHOTHEHM-
eM WM «IIPOCTHIMI» YOBITKAMU B COOTBETCTBUU C
§ 280 ITTY [Zimmermann 2002].

C QopManbHOI TOYKM 3peHVA  TepMUH
Schadensersatz, uctonssyemsrit ITY B § 280, umeer
Ooee MPOKOE 3HAYEHINE, YeM POCCHUIICKOE CTI0BO
«yOBITKV» MMM QHITIMIICKOE BBIpaXeHMe damages,
TaK KaK 03Ha4aeT He TO/IbKO JEHeXHYI KOMIIeHCa-
IMI0 IIOHECEHHOTO yep6a, HO 11 BO3MeIlleHNe Bpeja
B IIe/IOM. bojtee TOYHBIM aHa/IOrOM TepMIHA «yObIT-
KV» B CMBIC/Ie EHEXKHOJ KOMIICHCALMN SIB/IAETCS
tepMuH Schadensersatz in Geld. Bmecte ¢ Tem, Ko-
HEYHO, IMEHHO BO3MeIlleHNe B JIEHeKHOM BBIpaKe-
HIU VUCIIONb3YeTCs Ha NpakTuke. bormee Toro, Bos-
MellleH)e B HaType Ay0IMpoBaso Obl MCIONHEHNE B
HaType, 1 pedb He LI1a ObI 00 OTHENbHOM CPEfCTBE
IIPaBOBON 3alLMThL

B cBA3M ¢ 3TMM IIMPOKO PacIpOCTPaHEHO MHe-
HMe, 4YTO IO «yOBITKaMM B3aMeH MCIIOTHEHMS»
(Schadenerzatz statt der Leistung) m «ybbITKaMu
3a mpocpouky» (Versogerungsschaden) moHmmaer-
cs1 BO3MeIljeHNe B JeHeXXHOM BblpakeHmu [Treitel
2003]. ITpu atom Iepman Jlanre u lorppun Hnman
CYMTAIOT, YTO B KayecTBe KOMIIEHCALM yOBITKOB
B IOpAfKE VCKIIOYEHMSA MOTYT IIPeOCTaBIIATD-
CA TOBapbl, B OTHOLIEHMY KOTOPBIX 3aK/IIOYa/nach
CHIefIKa, e/ TaKue TOBApbl ABJIAIOTCA, HAIPUMeD,
nedunnTom B nmepuop Kpusuca [Lange, Schiemann
2003:220]. Kak 6b110 yKa3aHO BbIllle, TAKOJ IOAXO
HpypaBHUBAT ObI BO3MellleHNe YOBITKOB K MCIIONHe-
HJIIO B HAaType.

TakuMm o6pasom, 10 MHEHMIO OONMBIINHCTBA UC-
cleoBaTesiell, Kak aHIJIMIICKOe, TaK U HeMeIKoe
IPaBO IIOHMMAET OJ B3bICKaHMeM YObITKOB IIpUBe-

JieH/e CTOPOHBI, YbM TIpaBa ObUIM HAPYILIEHBI, B Ta-
KOe IOJIOKeHMe, KaK Oy/To HapyIeHys He ObLIo, I10-
cpencTBOM feHexxHo KomneHcaryn [Treitel 2003].

JJaHHDII TOAXOM HY>KHO OT/IMYATh OT TOrO, IIPU
KOTOPOM CTOPOHQ, YbJ IIpaBa HAPYLIEHBI, MMeeT
BO3MOXHOCTb TOTYYUTb KOMIIEHCALMIO, KOTOpas
BO3BpAIl[aeT ee B IO/IOKeHe, KaK OyATO Obl Hapy-
IIEHHBII JOTOBOP He ObIT 3aK/II0ueH. B TakoM cydae
peub uper 06 yuiep6e, KOTOPBI CTOPOHA IOHECTIA,
IOJIarasCh Ha UCIIOJIHEHe JOTOBOPa, T.e. reliance loss
B aHrmmiickoM mpase [[lagmpskos 2015:175-190].
B HemeIKOM IpaBe TaKoii yiiep6 Takxke MOXKeT ObITh
KOMIIEHCMPOBAaH, HO Ha OcHOBaHuu § 284 ITY.

2.3. IIpupooa u yenv 603meuieHust yooimxos

OpHuMM M3 BaKHEIIINMX acleKTOB BO3Mellje-
HMA YOBITKOB KaK CpefcTBa IPaBOBOI 3allMTbI
ABJIAETCA VX KOMIICHCAL[IOHHAS HAIIPaBJIeHHOCTD
(Ausgleichsprinzip) [Lange, Schiemann 2003:9]. ITpn
pacdeTe YOBITKOB C/Ief[yeT MCXOFUTD U3 yiiep6a, Ko-
TOpPbIJI HaHeceH IOCTpajiaBiuell ctopoHe. OHU He
MOTYT IIPEeBbILIATH TAKOI1 yIiepo.

Hemerxoe paBo MCXOUT U3 TOTO, YTO IIPY pac-
4eTe YOBITKOB YYMTBIBAETCS YIepO, HaHEeCEHHBIN
IOCTpajaBlIell CTOPOHE, a He MPYObIIb, IOTy4eH-
Has CTOPOHON, HapyWIMBILEN JOTOBOP, YTO CYILe-
CTBEHHO OT/IMYAeT B3bICKaHME YOBITKOB OT PecTu-
TyUuM. AHIJIMIICKOE IIPaBO TaKKe TPafMUIMIOHHO
He CKJIOHHO IPM3HABATh TAKYIO Lie/Ib KOMIICHCALIUM
notepb, Kak pecrturyuus [Treitel 2003:928-932]',
XOTA TEHJECHIVIA MOXKET N3MEHUTHCA.

Kpome TOro, Ba)KHO OTMETHUTb, YTO HEMEIKOe
IPaBO HE CUMTAET IIE/IbI0 B3bICKAHNUA YOBITKOB Ha-
NIoKeHMe mTpada Ha BUHOBHYIO CTOpOHy. Tak, He-
MeLIKNe CYyfbl Jja)ke OTKas3bIBAITCA IPUBOAUTD B
VICTIO/IHEHNE PelIeHNsA MHOCTPAHHBIX CYHOB, IIpU-
cypamomiye mrpadusle yobTKY (punitive damages)®.
[Tpu aTOM HeMerKoe IPaBO JOIYCKaeT 3aKpeIlIeHNe
B JIOTOBOpE BBIIUIATBI HEYCTOVMKM B CTydae HeEWC-
nonHeHnA obA3arenpcTsa. B coorBercTBNM € § 339
ITY, ecnm [OMKHUK 0053yeTCsl YIIATUTh Kpemy-
TOPY OIIpee/IeHHYIO JICHeXHYI0 CYMMY B KauecTBe
HEYCTOVIKM B C/Iy4ae HEMCIIOJTHEHWA JWIM HeHaJ-
JIeXAIIETO UCIONHEHNA 00A3aTeNbCTBa, TO BCIEL-
CTBME IIPOCPOYKY JO/DKHVKA HEYCTOMKA TIOMIEXKUT
ymnare. Eciu ucronHenne co CTOpOHbI HO/DKHMKA
3aKJIIOYAEeTCA B BO3JIEP)KAHUM OT JEVICTBUA, TO He-
YCTOJKA TOUIKUT YIUIaTe C MOMEHTAa COBeplle-
HUA JIeJICTBUA BOIIPEKM JOrOBOpPy. BmecTe c Tem
§ 343 ITY npepgycMaTpuBaer, 4TO €C/IM MOZ/IeXKALAs

' Surrey CC and Mole DC v. Bredero Homes Ltd. [1993] 1 WLR 1361.
2 Jaggard v. Sawyer [1995] 1 WLR 269; Attorney General v. Blake [2001] 1 AC 268.

3 BGHZ118,312=JZ1993, 261.
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yIUIaTe HeyCTOJKa HecopasMepHO Be/lnKa, TO 110 XO-
JIaTaliCTBY JO/DKHUKA OHA MOXKET ObITh YMEHbIIIeHa
CyieOHBIM pelleHueM [0 COOTBETCTBYIOLIETO pas-
Mepa. [Ipu oleHKe copasMepHOCTY HEYCTONMKH Clle-
fiyeT IPMHMMATb BO BHYMAaHUe He TONbKO MMYIIle-
CTBEHHBII, HO V1 BCAKNII IHOJ OXPaHAEMbIIl IPaBOM
nHTepec Kpeguropa. Iloce ymmaTbl HEYCTONMKM ee
yMeHbIIIeHe He IOIYCKaeTCs.

AHrmmiickoe mpaBo He obecriednBaeT CyaeOHyo0
3aIUTy TIONIOXKEHMII JOrOBOpa, MpefycMaTpuBaio-
VX BBIIUIATY WTpadHOI HeycTorkn'. BMecte ¢ TeM
B C/Iy4ae, eC/IM CTOPOHBI 3apaHee OLIEHMBAIOT pas-
Mep BO3MOXKHBIX YOBITKOB B pe3y/lbraTe Hapylle-
HMA CHeNKY, He Tpecrefys Ie/b HaKa3aHuA /I,
HapymyBuiero jgorosop [Bymsummn 2013:19-52],
COOTBETCTBYIOIEE COIVIALIEHNE C BBICOKON MOJeEN
BEpOSITHOCTU OyfeT Npu3HaHO B Benmmkobpuranum
nevictBuTenbHbIM®. Kpome Toro, 6pems mokasbiBa-
HMA WTpadHOI IPUPOJbI TAKOTO COMMIAIIEHMNSA, CKO-
pee Bcero, OyfieT BO3TIO)KEHO Ha CTOPOHY, KOTOpas
HapyIIuIa Joropop®.

2.4. Buna kax Heo6x00umblii dnemeHm 0715 63bi-
CKAHUS YOblMKO6

[Taparpad 280 ITY npenycmarpusaert, uTo, ecin
VICTIONHEHNe 00513aTe/IbCTBA CTAHOBYTCS HEBO3MOXK-
HBIM BC/IEfICTBYE OOCTOATENBCTBA, 32 KOTOPOE OTBe-
4aeT JO/DKHMK, HOC/IefHNIT 0053aH BO3MECTHUTD Kpe-
JUTOPY YOBITKM OT HEMCIIONHEHMs 00s13aTe/bCTBa.
[laHHBIT maparpad 3akperiseT B HEMEIKOM IIpaBe
IPYHINUIT OTBETCTBEHHOCTY IIPY HaAM4YMU BUHBL
JlanbHelilee yTOYHEHNE 3TO IPAaBUIO HAaXOOMUT B
§ 276, B COOTBETCTBUM C KOTOPBIM, €C/IM HE IIPefi-
YCMOTPEHO MHO€, IO/DKHUK OTBeYaeT 3 YMBICET U
HeOpeXHOCTb. HeOpeXXHBIM cumTaeTcss [eiicTBue
NNIa, KOTOpoe IpeHeOperaeT OOBIYHON B Tpaxk-
IAHCKOM 000poTe 0CMOTpUTeNbHOCTBIO0. Criepyer
OTMETHTb, YTO TpeOOBaHUE HA/IMYUA BUHBI TAKXKe
OT/IMYaeT TaKOe CPeJCTBO NPABOBOI 3aLIMThI, KaK
B3BICKaHIe YOBITKOB OT PaCTOP)KEH JOTOBOPA.

HexoTopble HeMelKye IIpaBOBENbI NPUEPKI-
BAIOTCA MHEHMA, YTO He C/leflyeT IpeyBen4nBaTh
3HAUeHMe PasIM4usA MEXIy aHIIUICKUM TIOLXOf0M
K 0053aTe/bCTBY KaK «TapaHTUW» ¥ HPYHIMIIOM
BO3/I0)KEHNI OTBETCTBEHHOCTY HAa OCHOBAHMM BUHBI
[Zweigert, K6tz 1998:510]. Kak B coBpeMeHHOI [1OK-
TpUHE, TaK ¥ B 3aKOHO/IaTETbCTBE «CTPOTasi» (strict)
U «TapaHTVPOBaHHasA» (guarantee) OTBETCTBEHHOCTD
He O3HayaeT, YTO 00sA3aTe/IbCTBA HO/DKHBI ObITH UC-

HOJIHEHBI TIpM JH0OBIX obcTosiTenbcTBax. Obiee
IIPaBO MCXOJUT 13 TOTO, YTO CTOPOHA, HAPYLIMBILA
006513aTe/IbCTBO, JIO/DKHA HECTM OTBETCTBEHHOCTD
3a HapylleHMe, HO He BO3BOJVUT 3TO IPABWIO B a0-
comor [Treitel 2003:838-842]. Pasunia B nopxopax
AHIJIO-aMEPMKAHCKOI VI HEMELKOV CUCTEM ITIaBHBIM
06pa3oM CBOAMTCA K ONpPEfeIeHII0 OCHOBAHWII He-
VICTIONTHEHVA 0053aTeNIbCTBA, MO3BOJIAOIVX He UC-
HOJIHMBIIEMY 0053aTebCTBO JIMIY He HEeCT! 3a 3TO
IOPUANYECKO OTBETCTBEHHOCTU B BIJie HeOmaro-
NPUATHBIX OC/IeRCTBUIL. [Tpy 9TOM € MpaKTIYecKol
TOYKM 3PEHMsA HEBAKHO, COLlEPXKATCA /U YC/IOBUA
HACTYIIEHUsI OTBETCTBEHHOCTU B CaMOM OIIpefieie-
HIY 00513aTebCTBA WM BBIJIE/ICHBI B OT/E/IbHbIE OC-
HoBaHuA. Kpome Toro, aHInmiickoe 1paBo MNpPOKO
3aKpeIUIsieT OIpefe/ieHHble CTaH/lapThl NOBeJeHN ,
coOyofieHne KOTOPBIX TpeOyeTcst OT Y4acCTHMKOB
TOpProBoro o6opora. Yacto gaHHbIE CTAHAAPTHI fieii-
CTBYIOT B C/Iy4ae, eC/I/ VIHble HOpMbI IIpaBa He Hajla-
raloT Ha JI0/DKHMKA 60JIee CTPOTHIl CTaH/APT UCIION-
HeHus obs3atenpcTa. [IpyMepoM Takoro ciydas
MOXXET CITY>KUTb IIPYMEHeHNe pasf. 13 aHIIMIICKOro
3aKoHa 0 TIOCTaBKaX TOBApOB 1 ycayr 1982 r., mpex-
YCMaTpUBAOILIEro, YTO NOCTABIIMK JO/KEH MUCIION-
HATD CBOY 00513aHHOCTY C pa3yMHOI1 3a00TOII 1 yMe-
Hyiem. [Ipy atom u3 pasp. 16(3a) 3akoHa crepyer, 4To
Ha/IM4Me JAHHOTO IIPABIJIa He VICK/II0YaeT IIpUMeHe-
HuA 6oJIee CTPOTMX HOPM B OTHOIIECHUM HOBEIEHMA
HOCTABILVKA, €C/IY OHM IPUMEHMMBI.

B coorserctBum ¢ § 276 I ITY monatue BuHBI
BKJ/IIOYaeT B Ce0f KaK YMBICEN, TaK U HEOCTOPOXK-
HOCTb. [Tpy 3TOM Ba)KHOCTD NPMHLIMIIA BMHBI OTYa-
CTV HUBEIMPYETCS 3a CYeT paclpeienienysa OpeMeHn
nokasbiBanuA. [Taparpad 280 I ITY mpepmonaraer,
4TO OTBETCTBEHHOCTb [O/DKHMKA, HAPYIIMBILIETO
06s13aTenbcTBO, MpesroMupyercs. CooTBETCTBEHHO,
00653aHHOCTD I10 JJOKAa3bIBAHUIO OTCYTCTBVA BUHBI
JIEKUT Ha TAKOM JIO/DKHMKeE. VI3 aTOoro >xe npuHImna
VICXOJUT HeMellKas cyfieOHas MpaKTyKa’.

YMbIcen IpefionaraeT 3HaHue BCeX OTHOCAIIMX-
A1 K feny (akTuueckux 06CTOATENbCTB, @ TAKXKe I10-
HMMaHMe 00513aTe/IbCTBA JO/DKHIMKA. Takyum o6pasom,
apryMEeHTOM JO/KHMKA B IO/Ib3y OTCYTCTBUS BUHBI
MOXXET CITy>KUTb HEeBEpHOE BOCIIPUATHE DPeabHOI
CUTYalMN C TOYKM 3PEHNS, KaK IIpaBa, Tak U Qaxra.
Ecnmu fo/DKHMK DPOABUT HEOCTOPOSKHOCTD, YMBICET
OyZeT OTCYTCTBOBATb, HO YCTIOBVIA I HACTYIUICHVA
OTBETCTBEHHOCTY BCE PABHO OYYT B HAMYMIL

4 Dunlop Pneumatic Tyre Co. Ltd. v. New Garage&Motor Co. Ltd. [1915] AC 79.

5 Robophone Facilities Ltd. v. Blank [1966] 1 WLR 1428.

¢ Philips Hong Kong Ltd. v. Attorney General of Hong Kong (1993) 61 BLR 41.

7 BGHZ 8,239, peno N2 117.
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Ecmyu gomxHuK ommbaercs B OTHOLIEHUM CBO-
ero o0s3aTeNbCTBA, T.e. B BOIPOCE IIPaBa, TO B €ro
IIEVICTBUAX OTCYTCTBYeT YMBICE, KaK OH IIOfpas-
ymeBaetcs § 276 1 [TV, xots 61 oH u obnajan nH-
¢dopmarnmeit 060 BceX OTHOCAIVXCS K AeTy paKTax.
OTBETCTBEHHOCTb J[JO/DKHMKA OyAeT 3aBMCeTb OT
TOTO, HAVJIET /M CYJ, YBKUTEIbHbIMMA OCHOBAHMA
ma oum6ky. Cyabl HEOXOTHO MAYT Ha at0. [leno B
TOM, 4TO IOPUANYECKUE 3aK/ITI0YeHNs KINEHT II0Ny-
YyaeT Ha CBOI COOCTBEHHDIN PUCK, IOHMMAs, YTO CYJL
MOXXET 3aHATb VIHYIO 0PUANYECKYIO IIO3ULINIO.

Ommbka RO/MKHMKA B BOIpoce (akTa TaKxe
VICKITIOYAeT YMBbICET. AHA/JOTMYHBIM 00OpasoM OT-
BETCTBEHHOCTb JO/DKHMKA OyZieT 3aBUCETb OT TOTO,
Hal[IeT M CyJ, YBaXKUTEIbHbIMM OCHOBAHWA A
omoku. B aHHOM cy4ae 1o cpaBHEHMIO € OIINO-
KOJ1 B BOIIPOCE ITpaBa MIPUMEHSIOTCA MeHee CTPOre
craHfapThl. Tak, apeHfOfjaTeNlb He MOXKET HeCTH
OTBETCTBEHHOCTD IIepefl apEeHIaTOPOM 3a HeyCTpa-
HEHJe HeflOCTaTKOB IpeIMeTa apeH/bl, eC/I apeH-
flaTop He MPOMHPOPMIPOBATI 06 ITOM IPYIYIO CTO-
pony. Ho BaxxHo, 4T06BI y apeHpjofatens He ObLIO
0053aHHOCTY OCYIECTB/IATH NIPOBEPKY COCTOAHMA
obbekra apenabl. Ho gake B 3TOM ciydae apeH[o-
JaTeb MOXKET ObITh 0CBOOOXKIEH OT OTBETCTBEHHO-
CTU, €C/IV HeIOCTATKY OBbUIM CKPBITBIMM, VI VIX He/lb-
341 OBI/IO BBIABUTD BO BPEMs OCMOTPA.

JlpyruM Ba)KHBIM OCHOBAaHVEM OCBOOOX[EHMA
OT OTBETCTBEHHOCTM 32 HapyLIeHVe 00:A3aTeNbCTBa
ABJIAETCA HA/M4Me TPEIATCTBUN /1A VICIIOMTHEHNA
BHE KOHTPOJIA JO/DKHUKA. Ec/u mpenATcTBye Hemb-
351 YCTPAaHUTb, BOSHMKAET CIIEAYIOLINII BaKHbII BO-
IPOC: BBI3BAHO JIYI 3TO HEOCTOPOXKHOCTBIO JJO/DKHI-
ka? Ecm mpenATcTBUE yCTPaHUMO, TO HEOOXOAUMO
HOHATb, MOXHO /I OCBOOOANTD JJO/DKHMKA OT OT-
BETCTBEHHOCTY 33 HEHaJIe)Kalllee VICTIONTHEHNe, BbI-
3BaHHOE COOTBETCTBYIOIIVM IPEIATCTBIEM.

HakoHel, BUHa JJO/DKHMKA MOXKeT 3aK/TI0YaThCs
B TOM, YTO OH II0 HEOCTOPOXXHOCTHI (HEOPEeXKHOCTN)
npeHeOperaet craHfapTamm 3a60TIMBOCTI (OCMO-
TPUTEIBHOCT), KOTOpbIE CITyXaT 3alljiTe MHTepe-
COB JIPYTOJi CTOPOHBIL

Kak 6bI10 CKa3aHO BbINIE, B HEMEIKOM IPaX-
IAHCKOM TIpaBe CYIIEeCTBYeT HeCKONbKO (haKTOpOB,
KOTOpbIE CYIeCTBEHHbIM 00pa3oM BIVAIOT Ha TIPU-
MeHeHJe TPUHIVIA BUHbI, BIIPOYeM, HE OTMEHAA
ero. B mepByio ouepefb, 3TO OIpefieieHNIe HEOCTO-
POXKHOCTM U HeOPeXHOCTM Ha OCHOBAaHMU O0b-
extuBHoro kpurepus [Treitel 2003:83]. Cormacuo
§ 276 I'TY HeOpeXXHBIM CYMTAETCS JEICTBYE NNUIIA,
KOTOpOe IpeHeOperaeT OOBIYHON B IPAXIZAHCKOM

& BGH NJW 2000, 2812; BGH NJW 2001, 1786.
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060poTe 0CMOTPUTENTBHOCTBIO. V3 TeKcTa maparpa-
da crenyet, 4TO peyb MET He 00 MHANBYUAYaTbHBIX
CIIOCOOHOCTAX KOHKPETHOTO JO/DKHMKA B 4aCTH OC-
MOTPUTEIbHOCTH, @ O COOTBETCTBUM €T0 JesATe/IbHO-
CTU YPOBHIO OCMOTPUTENIbHOCTH, KOTOPbIN Apyras
CTOpOHA BIIpaBe OXXIJIATh OT JIMLIA, [eJICTBYIOIEro
B COOTBETCTBYIOLIIEN cdepe IpearnpuHuMaTeIbCKO
J1eATeTbHOCTH.

JlOJIDKHUK, 3aKio4as JIOTOBOp, IpefoCTaBlA-
eT MOoApa3syMeBaeMy0 rapaHTHUIO, YTO OH oOazjaeT
BCeMM HaBBIKAMM VI YMEHVAMY, HeOOXOVIMBIMI 1A
VICTIONHeHNA obs3arenbcTBa. Ecimm, HampuMep, cre-
capb 3aKJII0YaeT JOrOBOP Ha PEMOHT aBTOMOOWIIA B
Te4yeHMe [ABYX Hefle/lb, OH TeM CaMbIM 3aABJIAET, YTO
CIIOCOOEH OTPEMOHTMPOBATh MAILIVHY B TeYeHMe
IByX Hefenb. O4YeBU/IHO, YTO JO/DKHUK B 3TOIl CHU-
Tyalluy He MOXKeT M30eXaThb OTBETCTBEHHOCTH 3a
HENCIIO/IHEHE JJOTOBOPA B CPOK B CBSA3M C T€M, YTO
VIMEHHO OH He B COCTOAHMY HMOYMHNUTD aBTOMOOWIb
B YKa3aHHBIN CPOK 13-32 HEXBATKM HaBbIKOB. [laH-
HBIJ1 ITOJXOJ, TAK)KE IO TBEPKIAETCA HEMELIKOI CY-
TieOHO IPaKTUKOI®.

Crnenyrollee 13bATHE U3 TIPUHILUIIA BUHBI Kaca-
erca fleHexxHbIx o6a3arenscts (Geldschulden). Vin-
TEPECHO, 4TO 3TO INPABUIO IOAJEPKUBAETCA TOK-
TPUHON U CyAeOHOI IPAaKTUKOI, HO HANIPAMYIO He
chOpMYIMPOBAHO B HEMELIKOM 3aKOHOJaTebCTBE
[Canaris 2011:519].

Boree Toro, 0TCyTCTBME ICHEKHBIX CPE/CTB, (M-
HAHCOBbIE 3aTPYIHEHNA He MOTYT CIy>KUTb OCHOBA-
HJEM OCBOOOXKZIEHVA OT OTBETCTBEHHOCTH TaKXKe B
CBA3Y C JMCIIOJIHEHMEM MHBIX (HeJeHe)KHbIX) 00s13a-
TenbCTB. TakuM 06pa3oM, HeMelKoe IpaK/JaHCKoe
IPaBO MCXOUT U3 TOTO, 4TO, 3aK/II0Yas JIOrOBOD,
nmio, 6epyiiee Ha cebs 00513aTeNBCTBO, TOMHKHO 00-
NafiaTh JOCTATOYHBIMY HaBbIKAMU U (DVHAHCOBBIMU
pecypcamu J1s ICTIOMTHEHNS CBOETO 0053aTebCTBa.

[Taparpad 279 ITY mpsAMo BBOEUT U3bATHE U3
ieVICTBUA TIPUHIMIIA BMHBI B OTHOLIEHMM 006:3a-
TenbcTB. Ecu npepmer 06:A3aTenpcTBa OnpefeneH
POJIOBBIMM IIPU3HAKAMM, TO, ITI0OKA BO3MOXKHO IIpe-
IOCTaBJIeHME BEIY 3TOTO POJia, JOIDKHUK OTBEYaeT
32 HEMCIIOJIHEHNE M B TOM C/Iy4ae, KOIJja HeyCIIo/I-
HeHJe IIPOM3OIIIO He 110 ero BuHe. IIpyu nocraske
TOBAapOB, OIpee/IeHHbIX POJOBbIMYU IPU3HAKAMIA,
MOXXHO TOBOPUTb O «TapaHTMPOBAHHOM» 00s3a-
TeIbCTBE MOJ0OHO TOMY, KaK OHO IIOHMMAeTCS B aH-
[IMIICKOM IIPaBe.

[Taparpad 276 I ITY mpegycmarpuBaer BO3-
MOXXHOCTb CTOPOH 3a(MKCUPOBATh YPOBEHb HEOO-
XOIMMOJ OCMOTPUTENIPHOCTY HENOCPENCTBEHHO B
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3aK/II049aeMOM MMM Jjorosope. B aToM ciyyae «cTpo-
rOCTb» OTBETCTBEHHOCTHM PErylIupyeTcsi COOTBET-
CTBYIOLLEl OTOBOPKOI1 B OroBope. [IaHHbII TOAXOL
HOJTBEP>KZIaeTCsl HEMELIKOI CyeOHOI ITPaKTUKOIL’.

B coorBerctBUM ¢ § 287 ITY momxHUK HeceT
OTBETCTBEHHOCTb 3a CIy4YailHO HACTYNMBIIYIO 3a
BpeM: IPOCPOYKM HEBO3MOXKHOCTD MCIIOJIHEHNA, 3a
VICKJTIOYEHMEM CITy4aeB, KOTZiA YOBITKM HACTYIMIN
OBl 11 TIpV CBOEBPEMEHHOM JICIIONHEHNY 00s13aTeNb-
crtBa. Kpome TOro, JOIDKHMK OTBedaeT 3a yo0yIo
HEOPEeXHOCTD, IOMYIIEHHYIO 32 BpeMs IPOCPOUKIL.
Ecnu O/DKHUK He UCIIONHAET [OroBOp IIOC/e IIo-
TydeHUs HaAIOMMHAHUA, NpemycMorpenHoro ITY
(Mahnung), To HeceT pHUCK C/Iy4ailHOW YTpaThl
IpeMeTa J[OroBopa IIOC/Ie IOMy4eHUs COOTBET-
CTBYIOLIETO HalIOMUHAHNA.

TepMaHCKoOe TpaXK[JAHCKOE y/IOKeHMe TIpefycMa-
TPUBAaeT HACTYIUIEHNE CTPOroii OTBETCTBEHHOCTU
3a JeJiCTBMA TPeTbUX /UL, B ONpefleJIeHHbIX CTyda-
sax. B cootBercTBuM ¢ § 278 I'TY momxHMK HeceT
OTBETCTBEHHOCTDb 3a JIENICTBUA CBOErO 3aKOHHOIO
IpefCcTaBUTeNA U JIUI, HA KOTOPBIX OH BO3JIOXKWII
JCIIOJIHEHNE CBOUX 00543aTeNbCTB, B TOM e 00beMe,
4TO U 33 COOCTBEHHBbIE.

V13 BblIIENPYBEIEHHOTO MOXKHO Clie/IaTh BBIBO,
4TO B OIEJe/IeHHbIX CIy4asx HeMelKoe 3aKOHOIa-
TE/IbCTBO OTCTYIAET OT MCIO/Nb30BAHMUA IPUHIU-
IIa BUHBI U IPUOMDKAETCA 10 CBOEMY EeVICTBUIO K
aHrmmiickoMmy npasy. OTMeTM TaKKe, YTO B OIpe-
JleJIEHHBIX CTy4asAX aHINMIICKOe IIPaBo, B CBOIO OYe-
penb, He TpeOyeT COOMONEHNS MPYHINIIA «TapaH-
TMPOBAHHOCT» 00s3aTenbcTB. Tak, Hampumep, B
JIOTOBOPAX Ha OKa3aHuUe IPUANIECKUX YCIYT B CBA-
31 C TIPEICTABUTENILCTBOM B CY/aX, a TAKKe Ha OKa-
3aHJe MEIMIVHCKMX YCIYT OT JIMLIA, IIPEefOCTaBIA-
IOLLETO YCIyTH, TpebyeTcs clefoBaHNe CTaHAapTaM
OCMOTPUTEBHOCTI U 3a00T/IMBOCTY, HO He rapaH-
TUPOBAHHOE IIPEJOCTABJIEHNE Pe3ynbTara. JJaHHbII
HOAXOZ TIOATBEPXKJAETCS AHIMIMIICKON CyHeOHO
HpaxkTuKoi'’.

HemanoBa)kHo, 4YTO HeMelLKOe TIpaXK[JaHCKoe
IPaBO TaKKe JIONMYCKAeT CHIDKEHME CTaH[ApTOB
OCMOTPUTENIbBHOCTM B OIpEJENIeHHBIX CyYasx.
Bo-nepBbIX, Kak 6b1710 yKasaHo Bbie, § 276 I ITY
IpefycMaTpuBaeT BO3MOXKHOCTb CTOPOH 3aUKCHU-
poBaTh YpOBEeHb HEOOXOMMMOI OCMOTPUTETBHOCTI
HEIIOCPEICTBEHHO B 3aK/IH0YaeMOM JMH JIOTOBO-
pe. IIpyn 3TOM JODKHMK He MOXeT OBITb 3apaHee
0CBOOOXKZIEH OT OTBETCTBEHHOCTH 3a yMbicen. Ha
Halll B3IJIAJ, flaHHOe nonoxeHne ITY cymecrsen-

° BGW NJW 1968, 2238, neno N2 116.
% Thake v. Maurice [1986] QB 644.
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HO IIPENATCTBYeT KOMMEpPYECKOMY 000pOTy, Tak
KaK IIpY OIIpefie/IeHHBIX 00CTOATENTbCTBAX CTOPOHBI,
ABJIAIONINECS MPEAIPUHUMATEIAMM, MOTYT JTy4lle,
4eM 3aKOHOJaTeNb, IIPeBIUIETh MOC/IECTBIA HEeNC-
HOJTHEHMA OIpefieleHHbIX 06s3aTenbcTB. CornacHo
HPVHIUITY CBOOO/BI JOTOBOPA, OHM JJO/DKHBI, Oes-
YCIIOBHO, OBITh BIIpaBe PV HEOOXOAMMOCTHM Kak
OTPaHNYMBATh, TAaK 1 VCK/IOYATh OTBETCTBEHHOCTD
3a YMBILIZIGHHOE HapylleHMe oroBopa. Bo-BTopsix,
IO JIOTOBOPAaM, He IPefyCMaTpUBAIOIIMM BCTped-
HOe IpefoCTaBIeHue (JOTOBOp IOXKePTBOBAHMA,
0eCIpOLIEHTHBIT 3aeM), JO/DKHUK He HeceT OTBeT-
CTBEHHOCTHU 32 «JIETKYIO» CTelleHb HeOPEXHOCTH.
B cnyyasx 0coObIX OTHOIIEHWII CTOPOH CHEIKM
(Hampumep, CyHpyru, pORUTENN U AeTU) CTaHLAPT
OCMOTPUTETIBHOCTI CHIDKAeTCA JO YPOBHA «3a00T-
JIMBOCT TIPU BeJieHMN COOCTBEHHBIX Aem». Kpome
TOrO, CTAQHAAPT OCMOTPUTETLHOCTU MOXKET OBITH
CHIDKEH B pesy/bTare IOBefleHus kpepuropa. Ecim
KPeAUTOp HAXOAUTCA B NPOCPOYKE MPUHATUA UC-
HOJIHEHMA 110 JJOTOBOPY, HO/DKHUK He HeCeT OTBET-
CTBEHHOCTH 3 JIETKYI0 HeOpexxHocTb (§ 300 I TTY).

2.5. Konuyenuyust «y6oimxu 6Meco UCNOTHEHUS»

JlaHHasA KOHLENLNA HaIpaBlIeHa Ha 3allUTy
KPeAUTOpa, MOJATAOIErocs Ha MCIOTHEHNe JI0TO-
BOpa JIpyroii cTopoHoil. Ee Lenbo ABIAeTCA Ipe-
IOCTaBJIeHME [EeHEeXXHOrO OSKBMBajeHTa (3aMeHbl)
ucnonHennss ob6gsarenbcrtBa [Canaris 2011:512].
[Taparpad 281 I ITY mnpepnocraBnfeT Kpeguropy
IpaBO Ha B3bICKaHVe YOBITKOB 3a HapylleHue 00s-
3aTe/bCTBA, Ha IPUHYANTEIbHOE UCIOTTHEeHMe KOTO-
POro OH MMeeT IPaBo.

CrenyeT y4UTBIBATh, YTO C TOUKM 3PEHNS HEMell-
KOTO IIpaBa CTOPOHA, 005A3aTe/IbCTBO B OTHOLICHNUM
KOTOPOJI HAapyLIEHO, B IEPBYI0 OdYepedb HO/DKHA
OCYILIECTBUTD ITOIBITKY IOTY4NTD VICIIONHEHNE JJaH-
Horo obs3arenbcTBa B Harype. Iloce Toro kak Ta-
Kasg CTOPOHA YCTAHOBI/IA JOTIOTHUTE/IbHBII ePIO
JUI VCTIOTHEHMsI 00s13aTeNbCTBa M 0053aTeNbCTBO
He ObIIO JICIIONTHEHO, Y Hee BO3HMKAeT IIPaBO Ha
B3bICKaHMe YOBITKOB. Eclu cTOpoHa peluraer B3bl-
CKaTb YOBITKM, €€ IPaBO Ha IIO/Ty4eHe VCIIOTHEH VA
B HaType IpeKpallaeTcs.

Tpe6oBaHue ycraHOBIEHNA CPOKA A/ VICIIONMHE-
HIA MMeeT 6OTIbIIOe 3HAYeH e /I TIOHMMAHMNA TIPU-
POZBI U BUJA YOBITKOB, KOTOPbIE MOTYT OBITH B3bI-
ckanbl Ha ocHoBanuu § 281 I ITY (Schadensersatz
statt der Leistung). Llenpio JaHHOTO CpeacTBa MPaBo-
BOJI 3aIlMThI AB/IACTCA HPENOCTAB/ICHNE KPEAUTOPY
3aMeHbl VMCIIOJIHEHNA B CTydae, eC/M JO/DKHUK He
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IPOM3BEN VCIONHEHMe IIOC/e YCTAaHOBJIEHNA JO-
nonHuTeNbHOro cpoka (Nachfrist). VI3 atoro cie-
JIyeT, YTO yOBITKY, KOTOPBIX HEBO3MOXXHO OBIIO ObI
u30eXaTh B C/y4ae CBOEBPEMEHHOTO MCIIOTHEHMVA
06s3aTe/bCTBA, HE MOTYT OBITb B3BICKAHBI B3aMEH
ucnonHenus. [loMnmo sToro, yObITKH, KOTOPbIE IIPO-
M30LJIN, TIOKA VICTIOJTHEHE ellje OBIIO BO3MOXHO, 11
KOTOpbIe He MOTYT OBITb IIOKPBITHI HOC/IEHYIOLIMM
VICTIONIHEHNEM, TaKXKe He MOTYT ObITh KOMIIEHCHPO-
BaHbl Ha ocHoBaHum § 281 I I'TY. Takum o6pa30M,
Ha ocHoBaHyM § 281 I ITY MoryT 6bITh B3bICKaHBI
TONIbKO YOBITKM, BO3HUKIINE B pe3y/lbTaTe OKOH-
4aTe/IbHOTO OTCYTCTBUSA MCIOnHeHus (endgiiltiges
Ausbleiben der Leistung). OTCyTCTBME MCIOTHEHUS
CTaHOBMTCS TAKOBBIM, KOIZIa y JO/DKHMKA OTCYT-
CTByeT BO3MOXKHOCTb IIPOM3BECTU MCIOTHEHME
HIPOTUB BOMM KPEAUTOPA, IOCKONBKY IOCIESHUI
3aKOHHO TpeOyeT B3BICKaHMs YOBITKOB BMECTO
VICTIONTHEHNAL.

CrenyeT OTMETUTD, YTO B C/Iy4ae, €C/IM UCION-
HEHJe JIOTOBOPA COCTOATIOCH, HO OBUI IIOCTaBJIeH
TOBap, He COOTBETCTBYIOLINIT YCIOBMUAM JJOTOBOpa
Y HeT CMBIC/Ia TPeOOBaTh YCTAHOB/ICHWA JOIOMHNU-
TEJIbHOTO CPOKa JI/IA NOCTaBKM TOBApa, yOBITKM Ha
ocHoBanyu § 281 I ITY He MoryT ObITH B3bICKAHBI.
Paszbepem oty curyaumio Ha npumepe. Ecmm mpu
CTPOUTENIbCTBE JOMA TOAPANYUKY ObUIN IIOCTABIIE-
Hbl HEKa4eCTBEHHbIe CTPOUTE/IbHbIE MaTepyasbl 1
IOM OOpPYLINM/ICA, HET CMBICTA YCTaHABIMBATh [IO-
HOTHUTE/IBHBII CPOK J/IA TOCTABKM KadyeCTBEHHBIX
MaTepuajoB. BabickaHMe YOBITKOB B 9TOM CIIydae
OyneT nponcxoputh Ha ocHoBanuu § 280 I'TY - Ha-
PALy C UCIONHEHMeM, a He BMecTo. B ciyuae e,
€C/M CTOPOHOII MaTepyasbl He ObIIM ITOCTAaB/ICHBI B
CPOK 1 YOBITKM BOSHMKHYT B Pe3y/bTare JOIOTHNU-
TeIbHBIX 3aTPAT Ha 3aKYIIKy Y TPeTbero jMIia, MO-
KeT ObITh YCTAHOBJIEH JOIIONHNUTENbHBIN CpoK. Vc-
HOJIHEeHMe 0053aTe/IbCTBA B TAKOM CPOK MCKITIOYUT
BO3HMKHOBEHNE BBIIIEYKAa3aHHBIX YOBITKOB. Takxke
HeT CMbIC/IA YCTAHAB/IMBATD JOIOTHUTEIbHBIN CPOK
JULA TIOCTABKM, €C/IM TOBAp 3aKyNasICs /LA IIeperpo-
@XM M MOMEHT JJIA TaKOil MeperpofaKyl YIylleH
U3-32 OTCYTCTBUSA IIOCTABKI B CPOK.

[Taparpad 281 I ITY mpegycmarpuBaet, 4To
eC/M JJO/DKHUK VICIIOTTHUI 00A3aTebCTBO B 4acTH,
TO KPeAUTOP MOXeT TpeOoBaTh YOBITKII BMECTO BCe-
TO VCIIONHEHMUS, TOTIbKO €C/IM Y Hero OTCYTCTBYET
VHTepeC K NPUHATHIO UCIONHEeHnA B yactu. Ecimm
VICTIO/IHEHNe ITPOU3BEJIeHO He B COOTBETCTBUN C JIO-
TOBOPOM, TO KPeIUTOp He MOXKET TpeOOoBaTh B3bI-
CKaHUA YObITKOB BMECTO MCIIO/THEHVIA IIPY YCIOBYN,
YTO JICIIO/THEHNE He COOTBETCTBYET YCIOBYAM JIOTO-
BOpPa HE3HAYNTE/IbHO.
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Kak 6bu1o ckasano pasee, no pedopmbr [TY
2002 r. B HEMELIKOM TIPa)XKJIAHCKOM IIpaBe OTCYT-
CTBOBa/Ja BO3MOXKHOCTb OJfHOBPEMEHHO pacTop-
THYTb JIOTOBOP ¥ B3BICKAaTh YOBITKY, YTO CO3aBa/IO
CTIO)KHOCTM TIPU B3BICKaHVUM YOBITKOB BMECTO NC-
IOTIHEHMA B CIy4YasX, KOIZlAa JOTOBOPBI IpefycMa-
TPMBaMM BCTpeuHoe ucronHeHne. CTOpoHa, 00s-
3aTe/IbCTBO B IOJIb3Y KOTOPOII He OBIIO MCIIONTHEHO
KOHTPAareHTOM, IIO/Iy4ajia IIPaBO PacTOPTHYTb JO-
TOBOP ¥ He UCIONHATb BCTPEYHOE 00A3aTeIbCTBO.
[TIpu 3TOM MHTepechl TaKol CTOPOHBI ObUIM HaKTH-
4eCKM HapyILIeHbl B CTy4ae, KOT/a MICIIO/THEHE B ee
TO/Ib3Y MMEJIO J/IA CTOPOHBI OO/IBIIYIO LIEHHOCTD 1
He KOMIICHCHPOBAJIOCh IIOJTHOCTBIO BO3MO>KHOCTBIO
He JICIIOJTHATD BCTpeYHOe 00s13aTenbeTBO. B HacTo-
Alllee BpeMs JaHHAsA Npo6/eMa pelleHa HeMeIKIM
3akoHopateneM. [Taparpag 325 ITY nossonser uc-
IO/b30BaTh TaKye CPECTBAa IPABOBON 3alIUTHI,
KaK pacTOpKeHue JOroBOpa U B3bICKaHNe YOBITKOB,
OJfHOBPEMEHHO.

2.6. B3vickarue usdepicex

[Taparpad 284 ITY mpenycmaTpusaet, 4To B3a-
MeH B3bICKaHMA YOBITKOB BMECTO VICTIONTHEHUSA Kpe-
IUTOP MOXKeT TpebOBaThb B3BICKAHUA W3JEPXKEK,
KOTOpble OH IIOHEC, CIIPaBeIMBO IO/NArasch Ha
HOJTy4eHVe VCIIONHEHNA OT HO/DKHMKA, eC/IY TONb-
KO Lie/Ib M3JiepykKeK He OblIa JOCTUTHYTA, JaXKe eC/In
0053aTe/IbCTBO OBIIO UCIIOHEHO ITOIKHUKOM. YC-
JIOBVIA B3BICKAHMA M3JIEPXKEK U YOBITKOB BMECTO
VICTIONHeHNA coBmafalor. OCHOBHBbIE TPeOOBaHMA:
HEJCIIOJIHEHVe I HeHajjIexallee VCIOTHeHMe
06s3aTe/IbCTBA, B OTHOIIEHNMY KOTOPOTO BO3MOX-
HO TIPUHY[VUTEIbHOE B3bICKaHME B HATYPe, KaK 3TO
npenycMoTpeno § 241 I'TY; BuHa fomKHNKA 1, €CIIN
3TO HPVMMEHUMO, YCTAHOBJIEHNUE [JOIIOTHUTETHOTO
CpPOKa, BO BpeMs KOTOPOrO He IPOM3OLIIO VICIION-
HEeHIe.

[Ipupopa B3bICKaHMA YOBITKOB Ha OCHOBAHMMU
§ 284 ITY He ABnAETCA MPOCTON [IA MOHMMAHNA.
Hanbonee 060CHOBaHHOI B 3TOM KOHTEKCTeE IIPef-
CTaB/IAETCA TOYKA 3PEHMsA, COITIACHO KOTOPOIl He-
MeLIKUJ1 3aKOHOJATe/Ib MOHVMAJI B3bICKaHME YObIT-
KoB B coorBercTBuy ¢ § 284 ITY B 6onee yskom
CMBICTIE, YeM 3TO IPMHATO B CTPaHaX 001Iero mpasa,
B yacTHOCTH B Benuko6puranun [Canaris 2011:517].
B aHrmiickoM mpaBe B3bICKaHVe YOBITKOB, IIOHe-
CeHHBIX B pacyeTe Ha JMICIIO/THEHE JOTOBOPa, UMeeT
CBOEIJI IIe/IbI0 IIOCTABUTh JINIIO, Ybe IIPABO HapyIle-
HO, B IIO/IOKeHNe, KaK OYATO OB CHeNMKy He ObUIO.
[epmaHcKoe TIpakJFaHCKOE Y/IOXKeHMe, HAIpPOTUB,
IpeAIonaraeT KOMIIEHCALMIO YOBITKOB, KOTOpbIe
ObIM OBl IIOHECEHBI ¥ B TOM CITydae, ecai Obl J0-
roBOp ObUI UCIIONHEH ApyToit cTopoHoit. [Taparpad
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284 ITY He mpepmnonaraeT Bo3MelleHue yOBITKOB,
IIOHECEHHBIX CTOPOHOJ B pe3y/bTaTe He3aK/Iode-
HJA VIHBIX JOTOBOPOB, KOTOpbIE N3HAYa/IbHO MOTJIV
Obl OBITH 3aK/TI0YEHbl BMECTO HApYIIEHHOro. JTO
00BACHACTCS TeM, YTO eCu Obl pacCMaTpUBaeMBblil
JIOTOBOp OBUI WCIOJHEH HajIexamuMm o0pasom,
«KOHKYpUPpYIOIye» CHeIKM He ObUIM Obl 3aKI0oue-
Hbl. CKopee BCero, aHI/IMIICKOe IIpaBo, Ha060poT,
Ha 6ase KoHUenuun reliance interest IpegoOCTaBUIO
OBl KpeANTOPy BO3MOXXHOCTb KOMIIEHCUPOBATh Ta-
Kue yopiTKY. Benb ecny ObI HapyIIeHHOTO IOrOBO-
pa Boob1ie He 610, <KOHKYPHUPYIOLI¥e» JOTOBOPbI
Mor/y Obl ObITH 3aK/II0YEHBL B CBA3M ¢ 9TMM MOX-
HO OTMETWTb, YTO, KaK IOKA3bIBAIOT MaTepuajbl
BTOPOJI KOMMCCHMU 110 pe)OPMMPOBAHMIO HeMell-
KOTO TPa)KAHCKOTO IIpaBa, TEPMUH <U3JEPXKKI»
(Aufwendung) 6bin BbIOpaH HaMepeHHO, Ui TOTO,
yToOB! § 284 I'TY TONKOBanCA B Y3KOM CMBICIIE, T.€.
KaK YOBITKM B pe3y/JIbTaTe TOTO, YTO JIMLO IO/Iara-
JIOCDh Ha UCIOJTHEHMe T10 IOTOBOPY, @ He Ha JOTOBOP.

Kpome Toro, He coBceM BepHO IPOBOAVTH aHa-
JIOTHIO MeX[TY IOHATUEM expectation interest (TO, 4TO
JIMLIO OXKMJIACT MOYYNTD B pe3y/IbTaTe MCIOTHEeHNA
JIOTOBOpa JIPYToil CTOPOHOIL), KaKk OHO copmynn-
POBaHO U IIPUMEHHAETCA B 001IeM IIpaBe, U B3bICKa-
HUEM M3Jep>KeK Ha ocHoBanuM § 284 I'TY.

MO>XHO IPeANONIOXNTb, YTO TO3ULMA HeMell-
KMX IIPaBOBEJOB CTPOWIACh Ha KOHIEIIINY, BBIpa-
60TaHHOI HeMeLKUMM cyfamu 1o pedopmbl 2002 T.
B coorBeTcTBUM C HE USIEPKKU ABIAITCA MHBe-
CTHULIVIAIMY, KOTOpPbIE JO/DKHBI IPMHECTY IPUOBIIb B
cIydae HaJJIeKallero UCIONMHeHnA foropopa. Ecim
ClIe7IKa He VICIIO/THEHa, TO M3JePXKKM IpefIaraaoch
paccMaTpuBaTh KaK 4acTb YIYIIEHHON BBITOAbI .

B meiiCTBUTENBHOCTM B AHIIMIICKOM IIpaBe
expectation interest — 3TO TO, Ha YTO JIMLO PacCUM-
THIBAeT B Pe3y/IbTaTe MICIIOMHEHV JOTOBOPA IPYTOi
CTOPOHOI1, HO He COOCTBEHHBIE M3IEPXKKI CTOPOHBI
[Fuller, Perdue 1936].

Kax 6b110 yKasaHno Bbiute, I'TY npsamo nossons-
€T B3bICKMBATD U3JJeP)KKH, IOHECEHHBIE B Pe3y/IbTa-
T€ TOTO, YTO KPEAMUTOP II0/Iarajicsi Ha MCIOHEHMe
floroBopa. MOXXHO KOHCTAaTMpOBaTh HaIM4Me TPex
ycmoBuit nofo6Horo Tpe6oBanus. Bo-mepBbix, Kak
y’Ke OTMeYasioch, HO/DKHBI CYILIECTBOBATb YC/IO-
BV /I B3BICKAHNA YOBITKOB BMECTO VMCIIOJTHEHMIA.
Bo-BTOpBIX, KPEAUTOP JJO/DKEH IIOHECTY M3HEPXKKM
(Aufwendungen). OHU He BK/IIOYAIOT B ce0s IoOTe-
PI0 BO3MOXXHOCTY 3aK/IIOUEHMsA VHBIX JHOTOBOPOB.
B-TpeTbMx, M3epKKM HO/DKHBI OBITb IOHECEHDI
BBy TOTO, YTO KPEAUTOP MOMYYNUT MCIIOTHEHE 110

" BGH NJW 2000, 2342.
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noroBopy. HakoHell, pacXofibl JO/KHBI OBITD TIOHe-
cennl pasymHo (billigerweise). JlaHHas XapakTepu-
CTHKA U3Jiep>KeK TPAKTYeTCs B HOKTpyHe [epmManum
HeOJHO3HauyHO. HeKkoTopble aBTOPBI CYMTAIOT, YTO
HET OCHOBAHMII OTPaHNYMBATDh KPEJUTOPA BO B3bI-
CKaHUM U3JEP>KeK, KOTOPble OH IOHEC, PaCCUUTBHI-
Bas Ha VCIIONHEHNE JOTOBOPA, 1 YTO TaKOe OTPaHM-
JeHe OyaeT HapyLIeHueM Ipas Kpeauropa [Canaris
2011:517]. [Ipyrre nomaraioT, 4TO B JAHHOM BOIIPO-
ce HYXXHO JICXOUTb U3 TOTO, YTO B3BICKVMBaeMble
YOBITKM JJO/DKHBI OBITH IPEABUAVMMBI APYTOil CTO-
POHOJI B MOMEHT 3aK/II04eHNs1 Joropopa [Pamikyesa
(Kagprposa) 2017:60-68].

Kpome Toro, mogyepkHeM, 4TO M3JIepXKKI He IO
JIeXKaT B3bICKAHMIO, €C/IVI B HUX He OBIIO ObI CMbIC/IA
flaxke B CTy4ae HaJIeKallero UCIOTHEeHN A JOTOBOpa
IPYroi CTOPOHOIL.

2.7. IIpocpouxa 00m#HUKA U ee NOCIe0CHBUS

ITpocpouka pomkHuka (Verzug) — Buy, HeHaze-
JKalllero MICIOJTHEHNA JOTOBOPa JO/DKHUKOM, IIpefi-
ycmorpennbiit § 286 ITY. CornmacHo aToit HopMe
IOMJMO TOTO, 4TO JO/DKHMK He JVICIIONHAET CBOE
006513aTeNbCTBO B CPOK (Mahnung), oH fienaeT 9T0 BU-
HOBHO 1 eMy ObI/IO HaIIPaB/IeHO CIeLMa/IbHOe HAIlo-
myHaHMe. [IpaBo Tpe6oBaTh B3bICKaHMS YOBITKOB 3a
IPOCPOYKY B MCIIOJTHEHUM JOTOBOPA OCHOBBIBAETCSA
HanonoxeHnaAx § 280 ITTY BcosokynuocT ¢ §$ 28011
u 286 ITY. Ilenbio B3bICKaHMA YOBITKOB 3a IIPOCPOY-
Ky (Verzogerungsschaden) sABnsercs mpeprocrabie-
HIie KPeIUTOPY KOMIICHCAL[VM 32 HECBOEBPEMEHHOE
UCTIONHEHMe o0s3arenbcTBa. TakuM obpasoM, 06-
pallleHye 3a B3bICKaHUEM YOBITKOB 3a IIPOCPOUKY
He UCK/IoYaeT TpeboBanys 06 yucrnonHeHny o6s3a-
TeNbCTBa B HaType. Ilepnop, 32 KOTOPbIiT B3bICKMBA-
I0TCA YOBITKM 32 IPOCPOUKY, OTPaHIYEH HePHOfIOM
BPEMEHH, KOIZja BO3MO)XHO MCIIOJIHEHNE B HaType 1
KPeUTOP He OTKa3aJICs OT JaHHOTO TpeOOBaHMA.

[l BOSHMKHOBEHMA IPOCPOYKI B CMBICTIE § 286
ITY tpebyercsa cobmiopeHne dYeTbpeX OCHOBHBIX
ycnoBwit: (1) McIionHeHue 10 JOTOBOPY BO3MOXHO;
(2) cpok MCHONMHEHMA HACTYIWI, M KPESUTOP MO-
KeT ero NoTpe6oBarh; (3) JODKHUK MOMTYIUII COOT-
BETCTBYIOIlee HAIIOMIHAHME 00 MICTeYEeHMN CPOKa;
(4) BuHa TODKHMKA.

CrenyeT y4MTBIBATb, YTO C TOUKM 3PEHNS HEMell-
KOTO TPaXXJJAHCKOTO0 ITpaBa IIPOCPOYKA MOXKET CyIIe-
CTBOBATb, TOJIBKO €C/IM COXPAHAETCHA BO3MOXHOCTD
VICTIIOJIHeHUs 00s13aTenbCcTBa. EC/my Takoit BO3MOX-
HOCTY HeT, TO JO/DKHUK OCBOOOXK/jaeTcs 0T 00s13aH-
HOCT) MCIOJIHEHMA 00s3aTe/IbCTBA B HAType, Kak
3TO ImpepycMoTpeno § 275 ITY.
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ITpocpouka MMeeT MecTo, TOIBKO eC/I CPOK VIC-
HOTHeHMA 0043aTeNbCTBA HACTYINI Y MCIIOTTHEHME
00s13aTe/IbCTBa MOXKET OBITH MCTPeOOBAHO Kpemu-
TopoM. Hacryminenue cpoka ycrnomHenus o6ssa-
TeNbCTBA OOYCTIOB/IEHO [JOTOBOPOM CTOPOH. Ecim
HOJIO)KEHVL JIOTOBOPA IO 3TOMY IOBORY HESCHBI,
CPOK CUMTAeTCS HACTYIMBIINM CPasy IIOC/Ie 3aKIII0-
YeHUs COOTBETCTBYyIolero forosopa (§ 271 I ITY).
BripaxkeHue «uCHONHEHME 00A3aTeNbCTBA MOXET
OBITb MICTPEOOBAHO KPEAUTOPOM» O3HAYAET, YTO He
TOJIbKO CPOK VICTIOTHEHNSA 00513aTe/IbCTBa HACTYIINIL,
HO 1 Y JO/DKHMKA OTCYTCTBYIOT IIPaBOBbIe OCHOBA-
HMs He TIpou3BoAuTH uctonHenue. [Taparpad 320 I
ITY mpemycmaTpuBaeTt, 4To MIO, OOsA3aHHOE IIO
IBYCTOPOHHEMY JJOTOBOPY, MOXKET OTKa3aTbCS OT
VICTIONIHEHNUS CBOETO O00s3aTeNbCTBA [0 MCIIOJHe-
HMsI BCTPEYHOro o0s3arenbcTBa. Takum o6pasom,
IO IBYCTOPOHHMM JOTOBOPAM /I BOSHUKHOBEHMA
IPOCPOYKM Ha CTOPOHE OJIHOI CTOPOHBI, Jpyras
CTOPOHA JO/DKHA IIPeOCTAaBUTb MCIOTHEHME CBO-
ero obs3arenpcTBa. JJaHHBI OAXOM MOATBEP)KIA-
eTcsl HeMelKoil cyze6Hoi npakTukoit'. IIpu atom
ClIeflyeT MMeTb B BURY, 4yTo npaBuio § 320 I TTY mo-
KeT OBITb U3MEHEHO COIJIAIIEH)EM CTOPOH.

[Taparpad 286 I ITY Tpebyer HampaBneHus
NO/DKHUKY HarmomyHauus (Mahnung). Hanomuna-
HIfe [O/DKHO OBITb KOHKPETHBIM, 0€3yCTOBHBIM M1
HeJBYCMbICTIeHHbIM*. [lepuop mpocpoykn orcum-
TBIBA€TCA C JAThl, KOTAa OHO ObUIO czienano. Kpome
TOT0, Ba)KHas Ile/Ib HAIOMUHAHVA — MH(OPMIPO-
BaTh JO/DKHIKA, YTO KPEAUTOP IIO-IPEKHEMY 3aMH-
TepecoBaH B MCHOMHeHMM obssarenpcrBa [Canaris
2003:322].

B coorserctBum ¢ § 286 II ITY B papne ciydaes
HaIlOMMHaHIe He TpebyeTcs.

HakoHel], HO/DKHMK JO/DKEH OBITh BUHOBEH B
npocpouke. HeoOXopMMOCTb HaHHOTO yC/IOBMA
HOJTBEP>KZIaeTCsl HEMELIKO CyieOHOI IPaKTHKOI .
Bpems mokasbIBaHMA OTCYTCTBYS BUHBI JISKUT Ha
no/kHyKe. HekoTopble HeMellKue IpaBOBEMIbl CUN-
TAlOT, YTO HAJM4ye BUHBI JJODKHO OIPeNeNATbCA
Ha MOMEHT IIOJTyYeHMA NO/DKHMKOM HAIlOMMHAHMA
[Kohler 2004:961].

ITpocpouka Biie4eT TPy OCHOBHBIX IIOC/IEICTBIUA:
(1) BO3MOXKHOCTD B3BICKaHNS YOBITKOB 32 IIPOCPOY-
KY, (2) B3bICKaHUe IIPOLIEHTOB 1 (3) pacumpenne ot-
BETCTBEHHOCTH JO/DKHUKA.

[IpaBo Ha B3bICKaHME YOBITKOB 3a IIPOCPOUKY
IPM3BAaHO KOMIIEHCUPOBATh YIIepO, MOHECEHHBIN

2 BGH NJW 1982, 2242; BGH NJW 1971, 421, neno N2 114.

3 BGH NJW 1998, 2132; OLG Diisseldorf NJW-RR 1998, 1749.

* BGH NJW 1972, 1045.
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B cBAsu ¢ Heit (Verzogerungsschaden). B3bickanme
YOBITKOB 3a ITPOCPOYKY HE 3aTparyBaeT IIPaBO Ha
HOJTy4eHVe MCIIONHeHA B Harype. YacTo Takumm
yOBITKaMy ABJIAIOTCA JONOJHUTE/NIbHBIE PACXOMBL,
IIOHECEHHbIE B CBA3Y C IPOCPOYKOIL.

ITommmo 3TOrO, Y KpeAuTopa B pesynbprare Ipo-
CPOYKM BO3HMKAeT IIPABO B3BICKAHNA C JO/DKHUKA,
JIOIYCTUBILETO MPOCPOYKY IO IEHEe)KHOMY 00s3a-
TENbCTBY, IPOLEHTOB. B coorBeTcTBUM C § 288 ITY
IO ICHEXKHOMY 00513aTe/IbCTBY 32 BpeMs IPOCPOUKI
HAUMC/IAOTCA HPOLEHTHL. B3sbickaHMe MX He pac-
cmatpuBaerca I'TY kak mcrpeboBaHme yOBITKOB, B
CBSA3Y C 3TYM Y KPEUTOPA He BO3HUKAET 00sA3aHHO-
CTM JJOKa3bIBaTb, YTO OH IIOHEC yIepb B pe3y/bTare
npocpoukn. Ilpu atom § 288 ITY mpsamo npepycma-
TPMBAET IpebsAB/IeHME IPETEH3N Ha BO3MeIleHNe
JIOTIONTHUTEIbHBIX YOBITKOB. OHM, B YaCTHOCTH, MO-
TYT BO3HMKATb, €CIIM KPEAUTOP, AeIICTBYS Pa3yMHO,
B pe3y/IbTaTe IPOCPOYKY ObLI BBIHY)K/IEH IIPYB/IEYb
KpenuT 1o 6oree BBICOKOII CTaBKe, 4eM IIPOLICHTBI,
B3bICKMBaeMble Ha ocHoBaHuu § 288 ITY. JIx pas-
Mep 3aBUCHUT OT TOTO, Y4acCTBYeT /M B CHENKe, 110
KOTOPOII JONyIIleHa TPOCPOUKa, moTpeburens. Ecm
Jla — CTaBKa IPOLIEHTA PEBBIIIAeT Ha IIATh IYHKTOB
0a3oByI0 CTaBKy, ompepensiemyo Epormeiickum
IIeHTPa/IbHBIM 0AHKOM, B IIPOTVMBHOM CTy4ae — Ha
BOCEMb ITyHKTOB.

Eme opHMM mOCIEfCTBMEM IPOCPOYKM I
JIO/DKHMKA SBJIAETCA PACIlVPeHle eT0 OTBETCTBEH-
Hoctu (Haftungsverschirfung). B coorBeTcTBUMM C
§ 287 ITY mOMKHMK OTBeYaeT 3a JIHOOYI0 HEOCTO-
POXHOCTb, [JONYIeHHYI Ipu npocpouke. OH OT-
BEYaeT TAKXKe 3a CIYYalHOCTD, eC/IM TOMBKO yIiep6
He BO3HMK Obl 11 IIPY CBOEBPEMEHHOM JICIIOTHEHNN.

2.8. Yovimku Hapsa0y ¢ ucnonHeHuem

Y6uiTKN HapAnRy ¢ ucnonHenueM (Schadensersatz
neben der Leistung), Wi «IpOCTbie» YOBITKM, B3bI-
ckuBatoTcsa Ha ocHoBanuu § 280 I ['TY. Ecnn momx-
HMK HapyIIUT CBOX O0A3aHHOCTDb, BBITEKAIOLIYIO
U3 00s513aTeNbCTBA, KPELUTOP BIIpaBe MOTPe6OBaTh
BO3MellleHVe BBI3BAHHOTO 3TVM yiep6a. JJo/mKHMK
MOXeT OBITh IIPUBJIEYEH K OTBETCTBEHHOCTH B CITy-
Jae, €C/IM OH OTBEYAeT 3a CBOE HapYIIEHMe, T.e. TIPH-
MeHsteTcs mpuHLuI ByHBI (§ 276 I[TY). Buna gomk-
H1Ka npesomupyerca (§ 280 [2 ITY).

/13 BbILIETIPUBEICHHOTO aHANN3a C/IEfyeT, YTO
HeMeIlKoe TPaKJaHCKOe IIPaBO pacIo/araer 3Ha-
YUTEbHBIM Ha0OpPOM CpEJCTB IIPaBOBOI 3aILUThI
B C/Ily4ae HapYLIEHNUA JO/DKHUKOM 00s3aTeIbCTBa.
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BaxHOe MecTO cpefyt HUX 3aHMMAaeT B3bICKaHIeE
yOBITKOB. /11 HeMELIKOTO IIpaBa XapaKTePHO TO, 4TO
KOMIIEHCALVsl YOBITKOB OCHOBBIBAETCS Ha IIPYHIIN-
Ile BUHBI, ¥ 9TO TUINYHO JIsI KOHTMHEHTA/TIbHOTO
HOfX0fa. B 1je/1oM, HeCMOTPsI Ha TO, YTO HeMeILKoe
IPaBO IPEfCTAB/IsIeTCA 0oee CXONaCTHIECKNM,
4eM aHI/INIICKOe, OHO, 6€3YCTTIOBHO, Pa3BIUTO B 4aCTH
B3BICKAHNsI YOBITKOB JOCTATOYHO /IS TOTO, 4TO-
OBl COOTBETCTBOBATb COBPEMEHHBIM TPeOOBaHMAM
IPXIAHCKOT0 060pOTa, ¥ MOKET OBITh PEKOMEH/I0-
BAHO POCCUIICKMM CTOPOHAM L BbIOOpa Ipy CO-
BEpIIEHN) MeXIYHAPOSHBIX CHETOK B CUTYALIX,
KOIZ}a OTCYTCTBYeT BO3MOXXHOCTD HOZYMHUTD IIpa-
BOOTHOLIEHNS POCCUIICKOMY TIPaBYy.

3. 3akmroueHue

[IpaBo OPI, orHOcAmeecs K KOHTMHEHTAsIb-
HOJI IIPABOBOJ CUCTEME, CTABUT LI€/IbI0 NPUHYIUTD
JIO/DKHMKA BBIIIOJTHUTD TO, 4TO OH 06s3ancA. Kpenn-
TOPY IPENOCTABIIAIOTCS Pas3Hble CIOCOOBI 0053aTh
JIODKHMKA TIPOU3BECTY MCIOJHEHME OOeIaHHOTO
Ha CIIy4ail ero oTKasa OT 0OPOBOIBLHOTO UCIIOTHE-
HyA. Takoe cpeicTBO IPaBOBOJ 3alNUTHI B CTydae
HEWCIIO/THEHNI JIOrOBOpPA, KaK B3bICKaHUE YObIT-
KOB, BBICTYIAeT B KayecTBe HONOJHUTENIbHOTO MH-
CTPyMEHTa IPaBOBOIl 3alIUTBI B CUTYyaLUM, KOIZa
0 KaKoil-m16o nprudnHe HeaddeKTUBHBI CocOObI
HPMHYXKJeHNA K MCIIOMHEeHNIo o0s3aTenbcrsa. [Ipn
3TOM C TOYKM 3PEHMA HEMEIKOil JJOKTPUHbBI OCHOB-
HBIM CPEJICTBOM IIPaBOBOJI 3ALUThI ABJIAETCA BO3-
MOXXHOCTb IIPUHYXEHN K VICIIOTHEHNIO JOT0BOPA,
B TO BpeMs KaK /I aHIIMIICKOTO IpaBa Hamboree
BaXHON IIPECTAaB/IACTCA IePCIeKTNBA B3bICKAHNA
y6piTKOB. TakuM 06pa3oM, /s aHIIUIICKOTO TIpaBa
HepBIYEH BOIIPOC He O COflepyKaHUM 0053aTeNbCTBa,
a 0 HeO/IArONPMATHBIX HOC/IENCTBUAX €ro Hapyllle-
HMA. AHITIMIICKas IIpaBoBas NOKTPMHA IPK OLEHKe
HEJCIIONTHeHVA 00s13aTe/IbCTBA ITTABHBIM 00pasoM
VICXOJJUT 13 COOOPasKeHNIT KOMMePYeCKOii 11e/1eco0-
Opa3HOCTY ¥ 9KOHOMIYECKOI 9 PeKTUBHOCTH, B TO
BpeMs KaK HeMellKas YYUThIBAeT Tak)Ke MOPaIbHBII
aCIIeKT HeMCIIOJTHEHMA JOTOBOPA.

[IpoBezieHHOE CpaBHEHME KaTerOpuil YOBITKOB U
VHBIX JIOTOBOPHBIX MEXaHU3MOB 3aIVTHI IIPaB CTO-
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poH B 3akoHoparenbcTBax OPI' u Bennkobpuranum
B IIEPBYI0 O4epefb IOKA3blBAET Pas3NMuMsA MEXIY
IPABOBBIMYU CEMbsAMU, K KOTOPBIM OTHOCATCS BbI-
OpaHHbIe /A VICCNIefOBAHNA CTPaHbL. AHIIMIICKOE
IpaBO — APKUIT IIpUMep CUCTeMBbI O0IIero mpasa.
bonee toro, B Be}II/IKO6pI/ITaHI/H/I 39Ta CUCTeMa CJIO-
JKIJIACh BIIEPBbIE, XOTA OONMBIINHCTBO €€ PEeLIINeH-
TOB BHEC/I PAJl KOPPEKTUB.

Cama 1o cebe KaTeropus JJOTOBOPHOI OTBET-
CTBEHHOCTY JIOTMYHA, ¥ OCHOBHbIE MEXaHU3MbI ee
YHUBEPCATIbHBL YOBITKM TaKXe ABIAITCA 00DeK-
TUBHOI Kateropueil. COOTBETCTBEHHO, OHM CITyXaT
CPefICTBOM ITPABOBOJI 3ALIMTHI B M000J HALMOHAIb-
HOVI cucTeMe IpaBa. IIpu 3TOM pasHble IIpaBOBbIE
CeMbJ HAK/IafIbIBAIOT CBOIl OTIIEYaTOK Ha CpefiCTBa
IIPABOBOJI 3aLMTHl M MEXaHM3Mbl MX UMIIJIEMEHTA-
uyuu. Hekoropple cpefcTBa 3alUThI 110 aHITINMIICKO-
My IIpaBy, He IIpelycMOTpeHbl IpaBoM lepmaHum.
BmecTe ¢ TeM CyLIeCTBYIOT M MHCTUTYTHI, He HOJTY-
qyBIIMe OOMBIIOTO Pa3BUTHA B AHIINY, HO 0OIile-
npyusHaHHble B [epmannyu (HampyuMep, mrpadHble
yOBITKM B BUJie HEYCTOMKM U MICTIONHEHNE B HATYpe).

[TpumeHeHMe OFHOIO ¥ TOTO K€ CpPeiCTBa 3a-
wuthl (Hambonmee APKMM IIPUMEPOM  SABJIACTCA
HaTypaJbHOe IpUCYXKJieHNe) He TO/NbKO JMeeT
pasHble MEXaHU3MbI, HO U IIpeciefyeT pasHble
uemu. Tak, And repMaHCKOro IpaBa MCIIOTHEHME
B HaType — OCHOBHOJI CIIOCO6 3aIIUTBI B C/TyYae Ha-
PYLIEHNA JOTOBOPA, KOTOPbIII He CBA3aH HI C YObIT-
KaMM, HM CO ITPAaHBIMIU CAaHKILVAMI, a JIIA TIpaBa
Bennko6puTaHuy HaTypanbHOE IPUCYXKeHME — UC-
K/IIOUUTEe/IbHAS Mepa.

AHa/IOTMYHAsA CUTYaLys U CO MTPadHBIMU JO-
TOBOPHBIMM CpefiCTBaMI: IpaBo BenmmkoOpuranum
VICXOJJUT U3 TOTO, 4TO ITpadHble YOBITKU (HeyCTOl-
Ka) He TIOfiIeXXaT B3bICKAHMIO U He 3aIUIIAITCA
cypoM. Hemenkoe npaBo, HaIIpoTHB, MMeeT paspa-
00TaHHYIO IPAKTUKY IPYMEHEHVI HEYCTOVKY M KaK
CTUMYIMPYIOLIEN, ¥ KaK KOMIIEHCAL[MOHHOI, 11 KaK
mTpadHOIT Mepbl BO3/Ie/ICTBYS Ha TO/DKHIUKA.
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