MOCKOBCKHH KypHaJ  Beinyck2-2021

MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbl topucT Poccunitckon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblit 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALUUASE
3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

yHMBepcuTeT Apy6bl Hapopos (Mockea, Poccutickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbln npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHolweHui um. xxoHa daBapaa Ooynepa, YH1BepCMTET WTaTa
MeHcunbBanua (fOHUsepcumu-flapk, CLLIA)

Ceprein Bnagumuposuny BAXUH

LOKTOP OpMANYECKIX HayK, Mpodeccop, 3aBeayiowmin Kadbenpon
MeXayHapoaHoro npasa, CaHKT-TMeTepbyprckuin rocyaapcTBeHHbIN
yHuBepcuteT (CaHkm-llemep6ype, Poccutickas ®edepayus)

Mon BEPKMAH

npodeccop, LLikona npasa u nonuTuky, YHusepcuteT Tadtca

(Medgopa, CLLA)

Jlapuca BnapucnasosHa BEPEMHA

KaHAVAAT PUANYECKUX HaYK, AOLIEHT, AOLIEHT Kapeapbl MeXAyHapOaHOro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Cepren Anekceesuy ETOPOB

[IOKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXAyHapoaHoro npasa, iunnomatnyeckan akagemua MUL Poccun
(Mockea, Poccutickaa ®edepayus)

AnHa UBaHoBHa MIBAHYAK

[IOKTOP I0pVANYECKMX HayK, Mpodeccop,

npodeccop Kapenpbl MeXAYHAPOLHOIO YaCTHOIO

1 rpaxpaHckoro npasa um. C.H. JlebeneBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
VNHCTATYT MeXayHapOo/HbIX OTHOLWeHW (YHuepcuteT) ML Poccun
(Mockea, Poccutickaa ®edepayus)

Anekcen Anekcangposuy KOCTUH

KaHAMAAT lopuaNYeckux Hayk, npodeccop, 3aBefytowmnii kadpeapon
MeXayHapOAHOro YacTHOro 1 rpaxpaaHckoro npasa um. C.H. Jlebepesa,
MOCKOBCKWMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
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MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

AnaTtonuii Bacunbesuy TOPKYHOB

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbIV
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0prANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyJapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»xeHHbIx Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHuBepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap Uropesny MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopyccknii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcra (Acmana, Kazaxcman)

FenHapuin MNeTtposuy TOJICTOMATEHKO

[LOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOoAHO-NPaBoOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Poccutickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT PUANYECKMX HayK, NpeaceaaTenb,
MexayHapogHbiii coto3 lopuctoB (Mockaa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi opucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaunn B
lOxHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepayus)



MBaH UBanosuny KOTJ/IAPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapogHoro npaea, MockoBckuii yHusepcuteT MBJ] Poccun

nMm. B.A. Kukota (Mockea, Poccutickaa ®edepayus)

Li3sHy3ioH KYAH

npodeccop MexxayHapoAHOro npasa, KNTanckuin MHCTUTYT NPUrPaHUYHbIX 1
MOPCKMNX NCCeA0BaHWIA, YXaHbCKUIA yHuBepcuteT (YxaHe, KHP)
FenHaguin Upnnapxosuu KYPAIOKOB

[IOKTOP oprANYECKNX HayK, npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npasa, KazaHckuii (MpuBomKcKuin
denepanbHbi yHuBepcuteT (KazaHs, Poccutickas ®edepayus)

AmuTtpuin KonctantuHosuy JIABUH

[IOKTOP OPUANYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTo NpaBa,
MoOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcanHpgposuu JIASBYTUH

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYyHapOAHOro 1 eBPOnencKoro Npaea, YpanbCKuii rocyapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
EBrenuii Npuropbesuny JIAXOB

3acnyxeHHblii opuct Poccuiickoin Gepepauuu,

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, Poccuiickas TamoXKeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

Anekcanpp bopucosuy ME3AEB

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytolwmnii kKadeaporn
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, yHI/IBepCI/ITeT ynpasneHusa
“"TUCBW" (KasaHs, Pocculickas ®edepayus)

Anekcen Anekcangposny MONCEEB

[OKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accoumauma
MexayHapogaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii ayapaosuy MOHACTbIPCKUN

JIOKTOP 0pPUANYECKIX HayK, NapTHep, opuanyeckan upma
«MoHacTbipckuit, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

Peinn MIOJUTEPCOH

[IOKTOP I0PUANYECKUX HAYK, Npodeccop, Npe3naeHT AKaaemui Npasa,
TannuHcknn yHusepcutet (TannuH, IcmoHus)

Naypu MAJIKCOO

npodeccop MexayHapofHoro npaea, YHuBepcuter r. TapTty

(TannuHH, 3cmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP IOPUANYECKUX HaYK, AOLEHT, Npodeccop Kadeapbl MeXAYHaPO[HOTo
npasa, MOCKOBCKWIA FOCyapCTBEHHBIN MHCTUTYT MEXAYHaPOAHbIX
oTHoweHwui (YHuBepcuteT) MU Poccun (Mockea, Poccutickas ®edepayus)
Tum MNOTbE

DOKTOP MpaBa, Npodeccop KapeApbl MeXAyHaPOAHOTO NPaBga,
MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

AOKTOP OpNANYECKNX HaYK, 3aBe,qy|0u.w||?| oTAeNnoM agMUHNUCTPATUBHOTO N
BOEHHOro 3aKoHofaTenbcTea, Annapat Munnu Megxnuca (MapnameHTa)
AsepbanpxaHckom pecnybnuku (baky, AsepbatioxaH)

Bnapgucnas Jleonngosuy TOJICTbIX

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
MeXayHapozHOro npasa opuanyeckoro ¢pakynbteta, HoBocmbupckumin
rocyfapcTBeHHbI yHUBepcuTeT (Hosocubupck, Pocculickas ®edepayus)
Bnagumup Muxannosuy LIYMUJTIOB

[IOKTOP opMANYECKIX HayK, Npodeccop, 3aBefytoLwmnii Kadpeapon mexayHa-
popHoro npaea, Bcepoccuitckan akagemma BHELLHeR TOProsamn
MI/IHI/ICTepCTBa SKOHOMUMNYECKOro passuntna Poccun

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprANYECcKNX HayK, Npodeccop, 3aBeaylowwmin Kadbenpon
eBponenckoro npasa, MOCKOBCKMI rOCyAapCTBEHHbIN MHCTUTYT
MeXayHapOoAHbIX OTHoLWeHW (YHuepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb
AHHa UBaHoBHa EODMMMOBA

Ph.D. (nonuTnuyeckme HayKku), AOLIEHT AernapTaMeHTa NoAMTUYECKON HayKu,
HauroHanbHbIN nccnegosatenbCKuii yHusepcuTeT «Bbicluas wkona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbli topucT Poccuiickon Oepepaumn, KaHAUAAT IOPUANYECKNX HaYK,
npodeccop, npodpeccop Kadeapbl MeX[yHapOAHOro Npasa,
JOunnomatunyeckasn akagemusa MU Poccun

(Mockea, Poccutickas ®edepayus)
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NMPOAONIMKAA AUNCKYCCUIO O
COBCTBEHHO «MPUHUUMAX» B
COBPEMEHHOM MEXAYHAPOAHOM
NMPABE N HE TOJIbKO...

BBEIEHME. Ilonoxenue Oen 8 poccutickoii Hayke 6
00nacmu Uccrie008anust NPodneMvl NPUHUUNOB 8 Me(-
JyHapoOHOM npase MOXHO 06pucosamv 6 éude docma-
MOYHO — CMAMUYHOL  KAPMUHbL, — BHyuaowell
Ge3MAMedNCHYI0 Bepy 8 HEUSMEHHOCb CYU4eCNBY oUle-
20 COCMOAHUSL. IO COCMOSTHUE 3AKTIIOUAEHICS 8 UTITIIO-
3UL OMCYMCMBUS CTIONCHOCIET U NPOOTIeM: UCXOOUM
U3 HAUMUS OUHAPHOL ONNOSUUUU NPUHUUNDL | HOPMDL,
a maxie OUXOMOMULU OCHOBHDbLe / OMpacriesvle NPuH-
yuno. IIpu amom ompacnesvle NpuHUUNbL AnomepHa-
MUBHO U 8 GOTLUUHCINBE CTTY1Ae8 PABHO3HAUHO UMe-
Hytomcst  makxe — cneyuanvHuimu  [HepHuuenko
2014:101-102]. Cnedcmeuem 1no006H020 y6exndeHus
ABNANCT NPESYMNUUSL AHATIOUMHOCU OMPACTIEBbIX
U OCHOBHBIX NPUHUUNOB 1O CYU4ECINBY U PYHKUUAM,
UCXOOS UMD U3 HAUMEHOBAHUS U MECINA 6 HOPMAMUE-
Hotl cucmenme (ompacnu). Hecomreno, y ompacnesvix
u ocHosHbIx npuryunos 6 MII ecmv Heumo obujee: 60-
nepevix, OHU CKNAOLIBAOMCS 00DeKMUBHO, a, 60-
8MOPLIX, HA UX COCMABAX (NepeuHsx) u cooepiaruu
CKA3bIBAEMCS CHEUUPUKA Pe2yTIUpYemMblx OMHOUIEHUT,
NPUCymcmeyou4ass 8 OMoenvHvIX ompacsax. B mo e
8pems npu eceil cnpaseonuBoOCMU CKA3AHH020 PACCMa-
mpusaemas 0671acmv 8ecoMa PA3HONTIAHOBA, Henpo-
€Ma U cnocobHa NOPOOUMb HEMAJIO PASTIUUIL 80 63271~
dax, Henmpusmue UumU  NO00EPHKY,  OUCKYCCUU,
803paINEHUS U M. N., UMO 00BACHAEMCS PeabHbiM
npucymcmaeuem 60nvuiez0 61006020 U HPOHe20 PA3HOO-
6pAa3UT NPUHUUNOS 8 MeHOYHAPOOHOM Npase.

6

Besudy amoezo mpebyemcst 6onee npuoupuusblii 632110
HA npobyemy: ¢ 00HOU CMOPOHDBI, 060CHOBbLIBAIOUAULL
gpakm, umo npuHUUNLL He XAOMuUuHoe A6JIeHUe 6 CU-
crmeme MexOyHAPoOHO20 npaea, ¢ Opyeoli, obecneuusa-
10Ul NPpeOMemHbLIL UX AHATIU3, C Y1emom Ougdeper-
uuayuu u udeHmugpuxauuu 066eKmos,
1npermeHOyIOULUX HA MO, 4MobbL ObiMb 3AUUCTIEHHLIMU
8 Karnezopuio NPUHUUNOS, 6bICIPAUBAHUS UX TMUNOTIO-
euu u m. 0. [10006HwILI N00X00 He MOMKO TI02UUeH, HO
npexcde 6cec0 céoespeMeHer U MeM CaMbiM BHOTIHe
onpasoan.

MATEPUAJIBI T METO[IbI. OcHosoii cmamovu cry-
HAM NOTIONEHUS MENOYHAPOOHBIX 002060p08, Pa3pa-
6omox Komuccuu mexcoynapoorozo npasa OOH, ax-
moe npasonpumererus Mesxoynapooroeo cyoa [OOH]
U Opyaux MeHOYHAPOOHbIX CYOeOHbIX yupencOeHuil,
UHbIX OOKYMEHINO0B, OTMPANAIOULUX NO3UmMueHoe («no-
TIOHCUMETIbHOE») MeNOYHAPOOHOe NPaso, a mardie 603-
3peHust Haubosiee U3—6eCMHbIX Oesimerieli 6 obnacmu
meopuu U NPaKmuku mexoyHapooHozo npaea. Vccrne-
dosarue onepupyem pasnuuHbIMU 00UEHAYHHOIMU U
UACMHOHAY YHLIMU MEMOOAMU: OUATIEKIMULECK020 MA-
mepuanu3ma, CpyKmypHozo 1 CUCremHo20 aHau3a,
gpopmanvHoii noeuxu, 0eOyKUUU U UHOYKUUU, CPABHU-
MenvHo20 NPABOBEOEHUS, UCHOPUKO-PempPOCeKmus-
H020 100X00d, POPMATLHO-IOPUOUHECKO20 AHATU3A,
1pasosoz0 MOOETUPOBAHUS, MEXHUKU T0PUOUHECKUX
doxasamenvcme U 1pasosozo ob6ocHosanus (legal
reasoning), a maxie pasHooOPa3HLIX NPUEMOB T0PUOU-
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4ecK020 MONKOBAHUS U NP., NPUHAMDBIX 6 OMeHectneeH-
HOLL U 3apYOeHHOT 1PUCNPYOeH UL

PE3VJIBTATBI ICCITEJOBAHVA. Lienv nybnuka-
UUU - NPpoBecmu HEKOMopoe YmoUHeHue HAy4HbIX 0aH-
HYIX NPUMEHUMENBHO K MAaKoi (HyHOAMeHmManvHou
Kamezopuu, Kax NPUHLUN MeXOYHAPOOHO20 1pasa, 00-
CMu2aemcs 3a cuem UOeHMUPUKAUUU pasHooOpa3HbIx
KOHCIPYKUUL, ONepUpyouqux neMeHrmom «npuHuu-
by UMW CXOOHBIMU NOHSIMUSMU, UX YNOPAOOHeHUsT
(cucmemamu3ayui) 4 OMePAHUHEHUS OM UHDIX SA67le-
HULL, NPUCYMCMBYIOWUX 8 PAMKAX MeHOYHAPOOHO-
1pasosoil OeticreUMenbHOCU, — He 3PS SO OUCKYpC
0003HaMeH YiHe 8 HA36AHUU CAMDbU: «... 0 NPUHUUNAX
8 COBPeMEHHOM MeNOYHAPOOHOM npaee U He MOTb-
K0...». mobvL pazobpamvcs 6 PyHKUUOHUPOBAHUU
MeNOYHAPOOHO20 NPasa Kak CUCHeMbl NPUHLUNOS U
HOPM, 071 YMOUHEHUST U YNopsoo4eHUs 6a3oeoti mep-
MUHOTIOZUY NPOBedeHA MUNONISU3AUUS NOHAMULL, 0m-
HOCSIUUXCA K NPUHUUNAM U 00pa3youux topuoude-
CKUil  (PyHOAMEH — COBPEMEHH020  PecynUPOBAHUS
MeN20CYOapcmeeHHbIX OMHOUIEH U, NOCKONIbKY Heoo-
HOPOOHOCb  PA3TIUMHBIX  PYKOBOOSUAUX  NOTIONCEHUL,
npemenoyrouux Ha pomv npunyunos MII, oase npu
OMCYyMCMEUU Y HeKOMOPbIX U3 HUX HOPMATMUBHOLL
1npupoObL, npedcrmaen 6 ude Poa 04eBUOHbIX PAKIMOB.
B kavecmee makosvlx 8bicrmynarom, ¢ 00HOU CHOpoOHbl,
0uBepCUPUKAUUT HOPMAMUBHO BIPANEHHDIX NPUHUU-
1108 8 COBPEMEHHOM MEHOYHAPOOHOM Hnpase, umo 06y-
ClI067IUBAC  YCIMAHOBTIEHUE  UOEHIMUPUUUPYIOUAUX
NPpU3HAKOB KAHO020 U3 UMEIOWAUXCA UX Pa3psa0os, a ¢
Opy20il — HEOOXOOUMOCb NOCIPOEHUS UX CUCHIEMDL.
Hapsdy ¢ amum 0CHOBAHUS OIS «CMPArMUu@UuKauiu»,
m. e. pacrnpedenenusi NPUHUNIOS 1O OMOETbHBIM 2PyH-
nam (Oonycmum, OesleHust HA OCHOBHbIE U OTMPACTIE8ble
Uy obujecucmemmble U CneuudvHvle), 0anexo He u3y-
UeHbl U IaKde HYHOAMCS 6 UeeHanpassieHHOM Hpu-
noxceruy yeunuti meopemukos. C yuemom amozo as-
mop Ougdeperyupyem ompacresvie U cHeyUanbHble
NpUHUUNLI, 000CHOBVIBAS BbldeNeHue CPeU NOCTIEOHUX
0006020 paspsA0a — NPUHUUNDLL ABIMOHOMHYIX («CAM000-
CIMAMOUHbIX») 002080PHBIXPEHUMOS.

OBCYJKIEHME U BbIBOJDI. /Jlymaemcs, cyuse-
cImeyem cepvesHoe CMbICTIOB0e PAa3PaHUHeHUe MeHOy

Moscow Journal of International Law « 2 » 2021

NOCMAHOBKOTE 80NPOCA 0 «MPUHUUNAX COBPEMEHHO20
MeNOYHAPOOH020 NPABA» U «NPUHUUNAX 8 COBPEMEH-
Hom  mexoyHapooHom mnpase». Crosocouemarue
«NPUHUUNDL 8 MeNOYHAPOOHOM npase», umes Oonee
WUPOKUTL CMBICTT, NPU OMCYMCMBUL K MOMY Hce 00HO-
3HAYHOCTNU NOHUMAHUST CAMO20 MEPMUHA «PUHUUNY,
6oree MouHO OMpaxcaem coCmMosTHue 60NPpoca 0 NPUH-
Uunax 8 Hayke mMex0yHapooHo2o npasd, pasHo Kax u
CYWLHOCMD, 0COOEHHOCMU, (PYHKUUOHATIbHbIE Kate-
CMea KOHKPemHozo 6uda 00veKmos, uHo20a umerye-
Moix «npuryunamur. Kozda peuv udem o npunyunax
MeNOYHAPOOHO20 Npaesa, OHU UOEHMUPUUUPYIOMCS
NpeuMyu4eceeHHo Kax 0CHOB0NOIA2AI0W4Ue, PYKOBO-
Ostuule, UEPAPXUHMECKU CaMble BbICOKUE HOPMbL 8 PaM-
Kax cucmembvl MeXOYHAPOOH020 Npasa, eaxcHetiuiue
COCMasHble Hacmu MOl CUCeMbL U KTIACCUPUUUPY-
10MCS 10 POO0BLIM U BUOOBLIM NPUSHAKAM 8 3A8UCUMO-
cmu om ux KoHkpemHovlx xapakmepucmuk. Qopmyna
«NPUHUUNDL 8 MENOYHAPOOHOM Npase» 2080pUM 0 ma-
Kom 83e71510e Ha npedmer, KOmopuiii umeern 6onee uiu-
POKUIL U MeHee CIPYKMYPUPOBAHHDLLL OUANA30H 8apu-
aHmos 0718 KBATUPUKAUUI.

K/TIOYEBDBIE CJIOBA: npunyuns. 6 men0yHapoo-
HOM npase, cucmema NPUHUUNOB MeHOYHAPOOHO20
npasa, Munoniozusi, ompaciesvle NPUHUUNDL, CHeUu-
A7bHble NPUHUUNDL, NPUHLUNDL ABIMOHOMHBIX 002060p-
HbIX PEHUMOB, 3aMKHYMbLil / camodocmamoutvlii pe-
HUM, 00u4ee NPaso, 00biuHOe NPaso, 002080pHOe NPAso,
lex generalis, lex specialis, 06ujue npuryunot npasa, 06-
wile NPUHUUNDL NPABA, NPUSHAHHIE UUBUIUZ08AHHDI-
MU HAUUSMU

IIA DUTNPOBAHVIA: Anydpuesa JLIL ITpogon-
Kast IMCKYCCHIO O COOCTBEHHO «IIPVHIIMANAX» B COBpe-
MEHHOM MEX/IyHapOJHOM IIpaBe U He TOJBKO.... —
Mocxkosckuii scypHan memoyHapooHoeo npasa. Ne2.
C. 6-34. DOL https://doi.org/10.24833/0869-0049-
2021-2-6-34

Aemop 3asensgem 06 omcymcmeun KOHPIUKMA UH-
mepecoe.



BOMPOCHI TEOPUW MEXAYHAPOAHOTO MNMPABA

J1.N. AHydpreBa

ISSUES OF THEORY OF INTERNATIONAL LAW

DOI: https://doi.org/10.24833/0869-0049-2021-2-6-34

Ludmila P. ANUFRIEVA
Kutafin Moscow State Law University (MSAL)

Research article
Received 02 April 2021
Approved 27 May 2021

9, ul. Sadovaya-Kudrinskaya, Moscow, Russian Federation, 125993

Ipanufrieva@mesal.ru
ORCID: 0000-0002-5132-879X

FOLLOWING UP THE DISCUSSION

ON THE STRICTO SENSU ‘PRINCIPLES’
IN MODERN INTERNATIONAL LAW,
AND BEYOND THE SAME...

INTRODUCTION. The situation in domestic legal
science of Russia in the field of research of the subject
of principles in international law may be ascertained
in general terms as a fairly static picture that inspires
a serene belief in the immutability of the existing posi-
tion and further stable sustainability thereof. Such state
of things consists in the illusion of the non-availability
of difficulties or problems — a person starts from the
point of a binary opposition in the values of principles
/ norms, as well as the unchangeable existence of the
dichotomy of basic and sectoral principles. At the same
time, let’s take note, that sectoral principles are alterna-
tively and in most cases equivalently treated as special
ones [Chernichenko 2014:101-102]. The implications of
the said assumption are ideas relevant to sectoral prin-
ciples as based on the presumption of their similarity in
essence and function, based only on the name and place
in the regulatory system (branch of law). Undoubtedly,
the general tendencies for the sectoral principles of the
International Law (IL) are those, which, firstly, appear
like basic ones, objectively, and, secondly, the lists and
scope thereof depend from specific relations immune to
particular branches of law. At the same time, with due
account to the submissions afore-referred, the affected
area is in many aspects significantly various, not simple
and can give rise to many differing views, discussions,
objections, rejection or support, etc., because it is condi-
tioned by the real fact of availability in international law
of a greater variety of substances/ other phenomena in
the matter of principles.

Due to the above, a more meticulous view of the prin-

8

ciples in international law shall be required: on the one
hand, revealing the rationale for the fact that they are
not a chaotic phenomenon within the system of in-
ternational law, and, on the other hand, providing a
substantive analysis of them, taking into account the
differentiation and identification of objects that claim
to be placed under the head of principles, construing
the typology thereof, etc. Such an approach is not only
assumed as logical, but prima facie due by time and,
therefore, fully justified.

MATERIALS AND METHODS. The article is based
on the provisions of international treaties, materials of
codification of international law norms by the UN In-
ternational Law Commission, judicial decisions, acts of
law enforcement of the International Court of Justice or
other international courts, and documents embodying
the positive international law, as well as the teachings of
the most highly qualified publicists in the field of theory
and practice of international law. The research operates
with various general and particular methods of analy-
sis: dialectical materialism, structural and system anal-
ysis, formal logic, deduction and induction, compara-
tive law, historical and retrospective approach, formal
legal analysis, legal modeling, “techniques of evidence”
(legal reasoning), as well as various methods of legal
interpretation, etc., adopted in domestic and expatriate
jurisprudence.

RESARCH RESULTS. The purpose of this publica-
tion is to endeavor certain clarification of theoretical
data related to such a fundamental category as “the
principle of international law”, which is deemed to can
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be achieved through proper identification of various
constructions that operate with the element “principles”
or similar terms, by way of systematization and deline-
ation thereof from other phenomena available in the
framework of international legal reality. Therefore, it is
not occasional that the title of the article operates with
such a formula to designate the discourse: “... on the
stricto sensu ‘principles’ in modern international law
and beyond..”. To ensure the better links of the scope
and objectives of the research in terms of highlighting
the system of principles and smooth functioning both
of international law itself and the entirety of its prin-
ciples and norms, as well as to clarify and streamline
the basic terminology and conceptual basis of interna-
tional legal science in the matter of principles, the ty-
pology of concepts that form the legal backgrounds for
contemporary regulation of interstate relationships has
been commissioned herein, since there is heterogeneity
of various heads of items that claim to be the principles
of international law, even with no normative nature in
some of them, etc. The same appears to be quite obvious
facts. In witness of the same, there are, on the one hand,
diversification of the normative principles expressed in
modern international law, which determines the iden-
tifying features for each of existing heads of principles,
and as an outcome of the latter, the need to build up
the respective system, on the other hand. However, the
grounds for “Stratification”, i.e. the distribution of the
principles per separate groups (for example, the sub-
division into basic and sectoral principles or differen-
tiation between the system-wide and special princi-
ples), are far from being exhaustively revealed as yet,
and need in better targeted efforts of scholars. Due to
the above, the author held differentiating sectoral and
special principles inter se, having substantiated the seg-
regation of the specific head of principles within the lat-
ter group — “principles of autonomous (self-contained)
legal regimes”.

1. O61I1e MOMOKEH A, KaCAIOLIeCs
mud epeHI MU IPUHIINITIOB
B MEKIYHAPOHOM IIpaBe

Ha/lM3 COBPEMEHHOTO MEXIYHAaPOJHOIO
IIpaBa JEMOHCTPUPYET, HIOMUMO OCHOBHBIX
OPVMHUVUIIOB, HalW4Me MX aHajo0roB, BOC-
IPMHMMAEMbIX MPYHIMIAMU U (QYHKUMOHUPYIO-
VX B KayeCTBe PYKOBOAALIMX IPaBWI IOpUANYe-
CKI 0053aTeNIbHOrO TOpsAAKa (TIpaBfa, MMEIOLINX
MeHee IIVMPOKYKI cdepy [/ CBOEro BO3JECTBIA

Moscow Journal of International Law « 2 » 2021

DISCUSSION AND CONCLUSIONS. It seems that
there is a serious substantive distinction between the
formula “principles of modern international law” and
“principles in modern international law”. The discourse
outlined as “principles in international law”, having a
broader sense and destination, in the absence of an un-
ambiguous understanding of the term ‘the principle’, is
more diligent to reflect the state of things in the field of
principles in so far the legal science / international law
science is concerned regarding the essence, features, and
functional qualities of any particular type of objects,
sometimes referred to as ‘principles’. In case, if it comes
to “principles of international law”, they are to be identi-
fied primarily as the fundamental, guiding, hierarchi-
cally high norms within the system of international law,
bearing the burden of the most important components
of this system, and are classified according to generic
and specific characteristics, which depend on their sali-
ent features. The formula “principles in international
law” assumes a view of of the subject that has a broad-
er and less structured range of options for qualifications.

KEYWORDS: principles in international law, system
of principles in international law, typology, sectoral
principles, special principles, principles of autonomous
legal regimes, closed /self-contained regime, general
law, customary law, treaty law, lex generalis, lex specia-
lis, general principles of law, general principles of law
recognized by civilized nations
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Ha perynupyemsiit 06bext). K HuM otHOCATCSA, BO-
HepPBbIX, MPUHIUILI, HAIpaBlIeHHbIE HAa peryin-
poBanre crenyduueckux (IpuyeM OFHOPOIHBIX)
OTHOLLEHUIT, M. e. ompacnesvle 1 nodompacnesvle /
UHCMUMYUUOHHblEe U CYOUHCIUMYUUOHHDIE NPUH-
yunvl (HaIIpuMep, NPUHLUIBI MEXJYHAPOZHOTO
akoHoMMm4eckoro (M3II), Mopckoro mmy sKonoru-
94eCcKOTo 1 T. I IIpaBa JyIA MepBOro Caydasd), a BO-
BTOPBIX, IIPUHINUIIBI MEX/YHAPOZHOTO TOPTOBOTO,
(bMHAHCOBOTO, MHBECTUIIVIOHHOTO VMM HA/IOTOBOTO
mpasa B MOII, 100 DUIUIOMATUYECKOTO U KOHCY/Ib-
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CKOTO ITpaBa, IIpaBa IIPeACTaBUTe/IbCTBA FOCYAPCTB
B MeX/YHAapOJHBIX OpraHM3aLysx M Ap. B IpaBse
BHEIIHIX CHOLIEHWII, PAaBHO Kak, JOIYCTUM, IIpa-
Ba [aarn», «ipaBa JKeHeBbl» B MEXIYHAPOLHOM Iy-
MaHUTapHOM IIpaBe U T. Ji.). OObIYHO B IMTEpaType
IPUHLNIBL, O KOTOPBIX MET pedb, HA3BIBAIOT KaK
OTpAC/IeBbIMM, TAaK U CIeNManbHbIMU. [lymMaeTcs,
OJJHAKO, YTO /IS MYyILell TOYHOCTH 11efecooOpasHo
npousBectyt 6ojiee CTPOroe yHOpsiZOYeHMe CaMux
IPUHINIIOB U MX Ha¥MEHOBAHWIL: Ha3bIBATh IIPUH-
LB B paMKax OTPacyieil MeX[YHapOIHOro IpaBa
«OTPac/IeBbIMI» (B 3aBUCHMOCTI OT COOTBETCTBYIO-
1I€TT CUTYALN — <IIOJOTPAC/IEBBIMI»), @ BO BTOPYIO
TPYIIly NOMECTUTb KOHKpemHvle no npeomermHoim
cgpepam Oeticmeust U HA3HAUEHUIO TIPUHLVIIIBL, PETy-
JIMPYIOLIYe OTHOIIEHNS B OTAEIbHBIX 00/aCTAX CO-
TPYAHMYECTBA CYOBEKTOB MEXIYHAPOLHOTO [IPaBa,
VMeHysl UX cneyuanviuimy. K HUM, B 9aCTHOCTH,
C/IefiyeT OTHECTH IIPVHIUIIBI MEXYHAPOZHOTO Ha-
YYHO-TEXHINYECKOTO COTPYSHMYECTBA, MPUHIIMIIBI
MHGOPMAIMOHHOTO 0OMeHa, IPUHIIMIIBI MeX/yHa-
POZHOI OTBETCTBEHHOCTH, MEXYHAPOJHOTO Ipa-
BOCYAMA U [ip., IIOCKO/IbKY IepedncieHHble chepsl
He SIBJIAI0TCS HY OTPAC/IAAMM, HY IIOFOTPAC/ISIMI Ka-
Kux-mubo orpacieit MIT'.

B paspsj crenyaabHBIX HEOOXOAMMO BHECTH
W Hermoxuc0ecmeenHy 0, HO COCELCTBYIOLIYI C BBI-
LIEYTIOMSHY THIMJ [PVHIUIIAMI Pa3HOBUSHOCTD —
NPUHYUNDGL, CBOLICIBEHHbIE 0CO0LIM  002080PHBIM,
UMU  CHeyUanvHviM, asmoHOMHbIM («camodocma-
mMouHbIM») pexcumam. B faHHOM cydae TakKe Ha-
0/I101aeTCss OTCYTCTBME AHANOTMY C OTPACIeBBIMU
160 IOFOTPAC/IEBBIMY NIPYHIIMIIAMY, YTO 3aCTaB-
nseT 3agyMarbcs 06 mx kpammbukaumu. Ilopgpas-
yMeBaeMoe P 9TOM YTOYHEHVEe TepMIHOTIOTHN
HO3BO/IUT OCYIIeCTBUTD AuUPepeHIalyio IpyH-
LIMIIOB, OTTPAHMYNB OTPAC/IEBbIe U IIO[OTPAC/IEBbIE
IPUHINIBL OT MHBIX PSIOB IPUHIIUIIOB, TAKXKE OT-
HOCSIIUXCA K MeX/IYHApPOJHOMY IIpaBy, HO He sB-
JIIOLMXCS HYL OTPAC/IeBBIMIL, HY MOJOTPACIeBBIMU
npuHIMIaMy (PaBHO KaK M PYKOBOJSILIMMIY HOP-
MaMy / HPMHIMIIAMYU HPOYNX CTPYKTYPHBIX 06pa-
30BaHMII, CYILIEeCTBYOLNX BHYTPY Pa3BeTB/ICHHBIX,
CIO>KHO OPraHM30BAHHBIX OTPACIeNl WIN EPYIUX

HOApasfie/ieHNil HOPM MEXIYHapOJHOrO IpaBa).
Takum 06pasom, Bo n30exaHe Iy TAHUIIBI IPUCBO-
eHJe MM HAUMEHOBAHMA CHeyUdnbHbIX NPUHLUNOE
MII 65110 OBl TIOTIE3HBIM U ONPABAHHBIM C TOYKY
3peHus ero cucreMarvku. Marepuansl Kommccun
MexziyHapogHoro npasa OOH, kocBeHHO 3aTparu-
BaloIMe CTPYKTYpPHbIE, a TAKXe COflep)KaTelbHbIe
aCNeKThl PasBUTNA M HECOMHEHHOTO YCIIOXHEHMNA
HOPMaTVMBHOI'O MacCKBa B COBPEMEHHOM MEXX/IyHa-
POIHOM IIpaBe?, OEPUPYIOT OHATUAMM «OTPACIII»,
IIOJICYCTEMBI», UCIIOIb3Ys COOTBETCTBEHHO TePMIU-
HbI «OTPAC/IEBbIE» U «CIIEIMa/IbHbIE» IPVMHIIMIIBI KaK
CUHOHMMBI, YTO B CBETE U3/I0>KEHHOTO BBILIE Ka)KeT-
A BecbMa CIIOpHBIM. TeM He MeHee, pa3paboT4nKM
ykasaHHoro foknajga KMII Bce ke HaxomAT «<HOpMa-
TUBHBII CMBIC/I» OTPAC/IEBOTO Jie/ICHNSA MeXIyHa-
poxnHoro mpasa, nogMmedast: «C TAKUMU OTPACTIAMU
WIM TIOACUCTEMAaM) B 3TOM IIOHVIMAHWUM IPMHATO
CBA3BIBATD CIIEIVA/IbHBIE IPABOBbIE IPVMHIINIIBL, Ka-
CcaloIIMecs MPUMEHEHNA COOTBETCTBYIOLINX HOPM»®.
IToHsATHe, PYHKLUM ¥ POIb OTPACTIEBBIX U UHBIX
Kameeoputi TPVHIMIIOB MEXAYHAPOZHOTO IIPaBa,
He3aCTy>KEHHO OTO/IBYIHYThIe B CTOPOHY, HECOMHEH-
HO TPeOYIOT IIOCTAaHOBKM MX B LIEHTP BHMMAaHMNA
KaK IpefMeTa UCCIeloBanyA. JJoCTaTOYHO CKa3aTb,
YTO IIOPOI0 B HAayKe He Pas3nMyaioT opuUindecKoe
3HaueHMe OCHOBHBIX JM OTPAC/IeBBIX IPYHIMIIOB:
OTpac/eBble IPUHLVIIBI BBIJAIOTCA 32 OCHOBHBIE, @
HEKOTOpble OCHOBHBIE «IIOHIDKAIOTCSA» IO YPOBHS
OTpac/eBbIX MO0 CIielanbpHbIX. TakuM o6pasom,
peub ClIefyeT BeCTH B LIEJIOM O IpobneMe npuHiyu-
106 6 MeXO0YHAPOOHOM Npase, KOTOPAs JINTETbHOE
BpeMs QyHIZAMEHTa/IbHO, BCECTOPOHHE U CYICTEMHO
He JICCIIefloBalach, YTO HA COBPEMEHHOM JTalle He-
COMHEHHO JJOJDKHO ObITh CKOPPEKTHPOBAHO.
Vcuepriath mogo6OHOI KOHCTATaLyel jaxe CXe-
MAaTHYHBII KPYT BCeX 3HAUMMbIX COCTAB/IAIOLINX
06111ero B3I/IA/Ia Ha IPUHINIIBI U CBA3AHHbIE C HUMMI
npo6/IeMbl He YJACTCA, IIOCKOTIbKY MHOTAA B TIPaK-
TUKe ¥ JJOKTPUHE MEXYHApOJHOTO IpaBa MOXXHO
CTONIKHYTBCS C MHBIMU SIBJICHUAMY, HEXeNu coo0-
CTBEHHO «MEXJYHApPOJZHO-IIPAaBOBbIE NPUHINIIBI,
KOTOpbIe BHEIIHE KaXXYTCA He MPOTUBOpPEYAIVIMI
XapaKTepy U 0COOEHHOCTAM COBPEMEHHOTO MEX]Iy-

! TOHATHO, UTO aCMEKT, KacalLMIACA CTPYKTYPU3aLMN 1 CUCTEMATUKN MEXAYHAaPOLHOIo NpaBa, NpeacTaBaeT cobom 60nb-
LIYIO 1 IBHO OTAESIbHO CTOALLYI0 NPo6emy, MO3TOMY 06CTOATENbHO B HACTOALLEM PACCMOTPEH ObiTb He MOXeT. HekoTopble
€ro rpaHu, eCiv U MoryT BblTb 3aTPOHYTbI, TO NNLLb MOCTAHOBOYHO U KpaliHe GpparmeHTapHo.

2 Cm.: Komucena mexgyHapogHoro npasa OOH: [oknag ViccnepoBatenbckoi rpynmbl «OparmMeHTauma MexayHaponHoro
npasa: TPyAHOCTY, 06YCIOBIIEHHble AnBepcMdrKaLmen n pacmpeHreM coepbl 0xBaTa MexayHapogHoro npasa». OKOHYa-
TenbHO nogroTtoBneH MapTt KockeHHremu. 13.04.2006. C. Joctyn: 15. https://undocs.org/ru/A/CN.4/L.682 (nata obpalye-

Hus: 15.01.2021).
3 Tamxe.C.74.
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HapOJHOro Impasa. Peup, mpexxae Bcero, nuper o6
«OOLIMX IPUHIMIAX [IPaBa» U «OOIUX IPUHIUIIAX
IpaBa, NPU3HAHHBIX LVBIIN30BAHHBIMM HALVA-
M. OfHaKo 060 BCeM IO MOPSIAKY. ..

2. Tunonorus NpMHIVIIOB
MEXIYHapOTHOIO IpaBa

3afgBKM Ha OBJAfieHNe OCOOBIM IIpUEMOM, JIC-
HO/b3yeMbIM B HayKe B OTHOIICHMV Pa3IMYHBIX
00bEKTOB MEXIYHAPOJZHO-IIPABOBOTO aHANIN3a M
VIMEHYEMOM «TUIIOJIOTHSI», MHOTA BCTPEYAIOTCS B
IPaBOBEIYECKNX MyOMMKALAX, OfJHAKO JA/eKO He
BCeI7la HaMepeHMsA MCCIefoBaTeNell YBeHYMBAOTCA
peaJbHbIMM M YCHEUIHbIMU pedynbTatamu’. Ecimm
IPMHATb 32 OCHOBY K/IACCUYECKOe YTBEpPKJieHMe
¢unocodckoit HAYKM O TOM, YTO TUIIONIOTHA® eCTb
crieruduyeckas Knaccupukanys 06beKTOB IO Cy-
IIeCTBEHHBIM IIPU3HAKAM, IIOKOAIAACA Ha pacye-
HEHIM CUCTeM 0OBEKTOB, ¥ VX TPYIIINPOBKA C TOMO-
11510 006001 HHO WM U/ieaV3VPOBAHHOI MO/
WM TUIIA®, TO IPYIMEHNTEIbHO K U3y4aeMOMY sBJIe-
HUIO TUIIOM — KOHKDETHOJ MJeaNbHON MOJENbIO,
eVHULIENl pacwIEHEHNs M3y4aeMOIl PealbHOCTU —
OyzeT BBICTYIIaTb OOBEKT, MMEHYEeMbIil «IIPUHINII
MeXYHapogHOro mpasa». OIHAKO TUIIONOTHS
HPVMHLUIIOB MEXYHApOJHOTO IIpaBa OOBEKTUBHO
JIO/DKHA MBICTTUTBCS B BUJE «IPOJO/DKEHNS» THUIIO-
JIOTYIM TIPYHIIMIIOB IIPaBa KaK TaKOBBIX, B pe3y/IbTa-
T€ Yero «IPENTUIIOM», T. €. IIPeAIIeCTBEHHNKOM»
IPVMHIUIIOB B MEXXIYHAPOJHOM IIpaBe 3aKOHOMep-
HO CIy)XUT 0oJiee MMPOKOE IOHATHE — HPMHIINUII
mpaBa BOOOIIe, [jaleKO He BCEILeI0 COBIA/AMOIINIL

IO CBOEIl CYTV M PONU C IPUHLUIIAMY MeXIyHa-
ponHoro mpasa. Torsa B COCTaB «pacuieHAEMOI
peaybHOCTI» HYXKHO BK/TIOYUTD BCE CYILLECTBYIOLe
B MEX/JYHAPOJHOM IIpaBe IOPUANYECKNE HOPMBI
PYKOBOJAIIEr0, OCHOBOIIO/IATAIONIET0 3HAYeHM,
KOTOpble MOTYT OBbITb PEryIATOPaMU MEeXIOCY-
JIAPCTBEHHBIX (MEX/YB/IACTHBIX) OTHOIUEHMUIL, T. €.
0011eCTBEHHBIX OTHOIIEHWI!, BO3HUKAIOIIX MEX/Y
cybbeKTaMy MEX[yHapOJHOTO IIpaBa.

ITo Muenuto ¢punocodos, mpobdIeMbl TUIOIOTUN
BO3HMKAIOT BO BCEX HAyKaX, KOTOpbIE IMEIOT JIE/IO C
KpajiHe pa3HOPOJHBIMM IO COCTABY MHOXKECTBAMM
00DeKTOB (KaK NpaBU/IO, AUCKPETHBIX) M PeEIIaioT
3a/jauy YIOPAZOYEHHOrO OIMCAHUA U OOBACHEHNA
3TUX MHOXeCTB’. B 9TOM cMbIc/ie MaTepyan MexXy-
HapOJHOTO IIpaBa IPeJOCTaB/IAeT IIMpOvaliline
BO3MOXHOCTH. BMmecTe ¢ TeM B MeXJyHapOJHO-
IPaBOBOJ Hayke CaMOMY MHOTOOOpasui0 IpPMH-
IMIOB YAEIAIOCh OTKPOBEHHO MO0 BHMMAHNA,
BC/IEJICTBIIE YeTO He YAUBUTEIbHO, YTO ¥ TUIIO/NOTVA
IPVMHINUIIOB KaK CIIeIMasIbHbI IIpeMeT, 10 Cylie-
CTBY, He 3HAKOMa OTEYeCTBEHHOII TeOPUY MEKIyHa-
poxnHoro mpasa®.

Metrogmonorys co3anHys TUIIONOTMY IPUHIIUIIOB
MII omepupyer Kak SMIMPUYECKUMU, TaK U TeO-
peTuyeckuMu crocob6amu. B ux ocHoBe, cornacHo
0611ednn10cOPCKUM ITOAXOfAM, JIEKAT:

a)  KO/IM4YeCTBeHHas 00paboTka 1 06001IeHNe;

6) ¢ukcalys yCTONYMBBIX IIPUSHAKOB CXOJ-
CTBa U Pa3/IM4us, yCTaHABIMBAEMBIX IH[YKTUBHBIM
yTeM;

B) CHUCTeMATM3aLVA M MHTEPIpeTalys MOJy-
YeHHOr0 Marepuaa (SMIMpPUIECKIit criocob);

4 B y4acTHOCTW, B CTPYKTYPHOM MNiaHe JOKTOPCKoM aucceptaummn V.M. Jindlumnua noctaBneHa KOHKpeTHas 3ajaya nocrpoe-
HWA TUMOMOrUK B3aVMOAENCTBIA MexayHapoaHoro GprHaHCOBOro npaea 1 npasa EBponeiickoro coto3a. B peanbHOCTL Bbl-
[BVPKEHVe MPeAoXKeHN COBCTBEHHO MO TUMOJIONM B YKa3aHHOM HarpaBieHn He COCTOANOCh — B naparpade 2.1 Bpaspes
C ero HaumeHoBaHueM «O6LMe BOMPOChI TUMONOrMK B3anmoaencTeusi GriHaHCOBOro Npasa 1 npaBa EBponeickoro cotosax»
TUMONOIVIA Kak CAMOCTOATENbHbIN NPeAMET Jaxke He 3aTpoHyTa. Cm.: Jindwmy V.M. TeopeTuueckrie 0CHOBbI B3aMMOAEeCTBISA
MeXayHapoaHoro GrHaHCOBOro npasa 1 npasa EBponerickoro Coto3a. [lncc. ... JoKTopa topua. Hayk. Mockaa. 2020.

5 CnoBo «TUNosorna» (rpey.) COCTOUT 13 ABYX YaCTel: «OTnevaToK, popma, obpaseL» 1 «CI0BO, yUeHME», 13 Yero creayerT,
YTO JaHHasA HayKa 3aHMMAEeTCs CUHTE30M U aHanM30M COOTBETCTBYIOLLUX GOPM, TUMOB WV BUAOB M3yUYaeMblX OObEKTOB.

5 Quunocogckuli sHYukKoneouyeckuli ciosaps. M.: CoBeTckas sHUMKnoneams. 1983. C. 685.

7 Tam xe.

& B MHOCTpPaHHOW JOKTPVHE BOMPOC O TWUMOMOrMU MPUHLMMOB MOJyYnsT CBOEOOPAa3HYI0 MHTEPNPETaLnio — OH Kacaetcs
6onblue cioBoynoTpebneHus (B 3HauUeHUV NOHATUMHOIO NOAXOAA), @ BOBCE He MPUHLMMNOB MeXAYHapOAHOro npaBa Kak
TaKoOBbIX U TemM Bonee nx pazHoobpasnsa B popManbHO-PUANYECKOM OTHOLLIEHWW, YTO NPEANOosaraeTcs CaMyM NMOHATUEM,
pacKpblBalOWMM ABNieHWE «Tunonoruay. Tak, . XapT B CBA3M C ocnapuBaHvem CBOWCTBA 1 CTaTyca MexAyHapoaHOro npa-
Ba CUMTATLCA «MPABOM» MULLET: «...pa3HOOOpa3ne B TUMNOMOrMU NPUHLMMOB, KOTOPble 06bIYHO PYKOBOAAT OXBAaTOM OOLLMX
Knaccnbuumpyowyx TEPMUHOB, CIIMLLKOM YacTO UTHOPYPOBANOCh B lopUCnpyaeHLMN. TeM He MeHee, UICTOYHUKY COMHEHNS
OTHOCUTENbHO MEXAYHAapOAHOro npaBa 6onee rny6oku 1 6onee MHTEPECHbI, YeM 3TU OWMOOUHbIe B3MALbl HA UCMOMb30-
BaHue TepMUHOB. bornee Toro, iBe anbTepHaTVBbI, NPeasiaraemble STUM NPOCTbIM CMOCOBOM paspelleHns Bornpoca («byaem
N Mbl COBNOAATL CyLLECTBYIOLLEE COrNaLLEeHrEe U OTKaXKeMCs OT Hero?»), He McYepnbiBatOT NPo6embl, MO0, MOMUMO HUX,
CyLLeCTBYeT anbTepHaTUBa NoKasaTb HarIAgHO U UCcCiefoBaTh Te MPUHLKMMbI, KOTOPble B AeACTBUTENbHOCTI YNPaBAAoT Cy-
LecTBytoOLWMM csloBoynoTpebneHnem» [Hart 1961:216]. BmecTe ¢ TeM faxe B 3TOW [aneKon OT TeMbl MPYHLUMMNOB LTUPYEMOiA
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BOMPOCHI TEOPUW MEXAYHAPOAHOTO MNMPABA

J1.N. AHydpreBa

I) BbIABJIEHME HANEKHBIX CIIOCOOOB MIEHTHU-
¢ukamym 06beKTOB, OTOOpaXKEHNEe CTPOEHMS WC-
CIIeyeMoli CUCTEMbL 00'BEKTOB, BBIABIICHNE B Heil
3aKOHOMEPHOCTeJ1, ITO3BOJLAIONINX IPefCcKa3bIBaTh
CYLIeCTBOBAaHNUE HEM3BECTHBIX HA OIpefie/leHHOM
aTare 06'beKTOB (TeopeTndecKkuit crocob)’.

He mperenays Ha peuieHye npo6iemsl, a, CKO-
pee, b 0603HaYas aKT ee CyIeCTBOBAHMS, CTO-
UT HAYaTh C HEKOTOPBIX «3HAKOBBIX» TOYeK. OpuH
U3 Haubosee YacTo MCIONb3yeMbIX [OXOM0B K TH-
nojorny mpasa 6asupyercs Ha «popMalOHHOM»
KPUTepUH, T. €. BBIIETIEHNN MCTOPUYECKMX TUIIOB
IpaBa Ha OCHOBE XapPaKTEPHBIX /IS OIpefielleHHbIX
UCTOPUYECKMX IEPUOJOB OOIeCTBEHHO-9KOHOMU-
YeCKVUX 1 COLMA/NbHBIX TUIIOB IIPOU3BOACTBEHHBIX
orHourenuit (popmanuii). Pasymeercs, B 3aBICHMO-
CTH OT TOTO WJIV MHOTO MCTOPUYECKOTO THUIIA IIPaBa
KaK COBOKYITHOCTH «XapaKTEPHBIX, CYIeCTBEHHBIX,
B3ATHIX B €MHCTBE YePT [IPaBa, BHIPXKAIOIINX CYIL-
HOCTb U YCJIOBMS Pa3BUTHUS CUCTEMBI IIpaBa OIpe-
JieTIeHHOI1 0O0IeCTBeHHO-9KOHOMIYeCKoit (opma-
1yn»'%, KOTOpble B CBOIO O4Yepeb BOIUIOLIAKTCA 1
B MEXIYHApPOJJHOM IIpaBe, Pas/INyaloTcs 1 AefiCTBY-
olye B HeM NpMHUMIbL [I14 Leneil HacTOAIIEro
VICCTIeIOBaHMsI MBI OIIYCTVM BCe IIpeJLIeCcTBYOLIe
HOBeJILIIeMy MeX[YHapOZHOMY HpaBy ¢opMmarymn
C TIIPUCYLIMMM UM TIPABOBBIMM CHCTEMaMM U CKOH-
LIEHTPMPyeM BHMMaHME TOJIbKO Ha COBPEMEHHOM
Talle, XOTs1 HeKOTOPbIe IeTa/ly IPOLI/IBIX SIIOX ObI-
BAIOT OYeHb BaXKHBI, IOCKOIBKY MHOIO€ MOTYT 00b-
SCHUTD B HACTOAIIEM, B TOM YMC/IE ¥ B YACTI COCTO-
STHUSL MeKLYHAPOHO-IIPABOBbIX IIPUHIIMIIOB.

[Ipy mOCTpOEHMUN TUIIONIOTUM HPVHIIUIIOB MeX-
LYHapOJHOTO IIpaBa KaK SsBJIEHVs, COCTOSILEro
13 MHOXKECTBA OOBEKTOB ¥ IOJJIEXKAILEro MCCIIe-
[IOBaHNIO, IIe/1eco00pasHo obpalleHre K MeToxaM
CTPYKTYPHOI THUIIONOTVM. VI3yyaeMble OOBEKTHI —
HPVHINUIBL MeX[YHapOZHOTO IpaBa, BO-IIEPBBIX,
JIOJDKHBI OBITb pacrpeyiefieHbl B IpefiesiaX CUCTEMBI

IO OTZIe/IbHBIM BUJIAM M HOABU/IAM B 3aBUCHMOCTI
OT OOIIHOCTY TIPU3HAKOB, a TAKXKE HaIMIMA XapaK-
TEPHBIX OT/INYMIL APYT OT APYTa, U, BO-BTOPDIX, KaXK-
JIbIIT ¥I3 HMX HY>KHO CONOCTaBUTD CO BCEMM OCTAJIb-
HbIMY (10 TIPUHINITY «OIUH HPOTUB BCEX»).

B copepaTeNbHOM 1 CTPYKTYPHOM OTHOLIEHU-
AX B IlepevHe IPVMHIUIIOB MeX/YHAPOJHOTO IpaBa
B paMKaX MX TUIOJIOTMM Pa3IMYVMBbl HECKOIbKO
BUJIOB (COOCTBEHHO «THUIIOB» IS ILieiell IIOCTpoe-
HMsI TUIIONOTUM), MPUCYTCTBYIOIIMX B OODBEKTUB-
HOM IIpaBe ¥ B TEOPETMYECKOM ITaHe CTy)XKallVX,
KaK YKa3bIBalOCh PaHee, «eMHII[AMI PaCIIeHeH s
cucteM 0OBEKTOB M UX IPYNIMPOBKM»: OCHOBHBIE
(6asoBple — oT aHII. “basic”) mpuHUMIBI (MHOTHA
VIMEeHyeMble B TUTepaType U HOPMAaTHBHBIX MCTOY-
HIKAX «O0IIelPI3HAHHBIMI» OTPAC/IEBble IPUHIIN-
Ibl, @ TAKXKe KOHKPETHble IPUHLVIIBI OT/EIbHBIX
obnacreit / cdep coTpymHMUecTBa 1160 ABTOHOM-
HBIX PEeKUMOB (HE/CTBYIOIINX B MEXTYHAPOTHBIX
OpraHM3aLVAX U OOBEAVHEHNAX MPeMYIeCTBeH-
HO MHTETPALVIOHHOI IPUPOJbI), CHELMATbHO Hpef-
Ha3HAYeHHbIe /I per/laMeHTaluy 0COOBIX 67I0KOB
OTHOILEHMIA.

[l71s1 607IbILIel TOYHOCTY U OIIPeie/IEHHOCTH TIPU
PacCMOTpeHMM IPECTaBIEHHOr0 CIeKTpa IPVH-
IMIOB  MEXIOCYJaPCTBEHHOTO COTPYAHUYECTBA,
fiyMaeTcs, jydile Oe3aJbTePHATMBHO MMEHOBATb
CBOJICTBEHHbIE OTPAC/IAM MEXIYHAPOIHOIO IIpaBa
HPVMHLNIIBL 0MPACTIe6bIMU NPUHUUNAMY, A TIPYHIIN-
bl OTZENbHBIX ObmacTeit / cdep coTpymHMUECTBA
160 aBTOHOMHBIX JJOTOBOPHBIX PEKVMOB — CHelu-
ANOHBIMU NPUHUUNAMU.

[Ipu 3TOM «apXeTUIIOM» B JAHHOM OTHOIIEHNV
BBICTYIIA€T CO3JaHHOE B COOTBETCTBUU C MEXY-
HapOJIHbIM IPaBOM MMIIEPATMBHOE IIPABUIO MOBe-
fieHnsA, obnajjaoliee HOPMATUBHOCTDIO, IPV3HAH-
HbIM cyObekTamyu MII xapakTepoM OpUANYECKO
HOPMBI I 60J/Iee TOro — MepapX4ecKyl HayBBICIIel
IOPUAMYECKON CUION M CBOJCTBOM CIIY>XWUTb pY-

paboTe, HaCyLLIHOCTb TaKOW KaTeropmu, Kak NPYHLKMI, BCe-Takn obHapymBaeT ceba: Hanpumep, . XapT 3aBogunT pasroBop o
novcke «6a3oBoli HOPMbI» 1 €e PONN B MEXAYHAPOLHOM npaBe. HecMoTpA Ha To, UTO aBTOp He NpuMeHsAeT GYKBanbHO Tep-
MWH «PUHLMM» APU PacCMOTPeHUM «6a30BOIN HOPMbI MEXAYHAaPOAHOIO MpaBa», MHOTOUMCIIEHHbIE CCbIIKM Ha U3BECTHble
TPyAbl 3anagHon fOKTPUHbI (Kenb3eHa, AHUMnoTT, Bpaepnu, Gutumopuca, NlaytepnaxTa, [)keccena v ap.) CBMAETENbCTBYOT
0 HebecnouBeHHOCTY anno3ni Ha NpobnemaTnky NpuHUMNoB [Hart:267-268]. [oBopsA e 0 COBPEMEHHOCTU, KaXKeTcA, UTo 10
CMX MOP HET OCHOBaHMWI KOHCTaTMPOBaTb NPOrpecc B 3Ton YacTu. Bo Bcakom ciiyyae B Matepmanax KMIM OOH, cBA3aHHbIX €
n3yyeHnem Tembl bparmMmeHTaLmm MeXKayHapOAHOrO NPaBa, He HaLWoCh MecTa HU TUMOIOTUK, HU XOTA Obl OTAENbHBIM BUAM
NPVIHUMNOB, HECMOTPSA Ha HaJlMuMe NOAXOAALLMX MOBOLOB U NPeAMEeTOB, — oTpacieBoro geneHnsa MI1, paccMoTpeHus «aBTo-
HOMHbIX PEXMMOBY, K UNCIY KOTOPbIX, KCTaTh, KOM1CCHA OTHOCUT 1 HEKOTOpble OTPac/iv MeXAyHapOoAHOro npasa (Kocmuye-
CKoe, 3Komornyeckoe 1 ap.), o Yem nowiget peub ganee. Cm.: UN International Law Commission: Report of the Study Group
“Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of International Law’, finalized
by Martti Koskenniemi. April 13, 2006. P. 81, 98, 256. URL: https://undocs.org/en/A/CN.4/L.682 (accessed 12.01.2021).

°  Qunocogckuti sSHYuUKnonedudeckuli ciogape. M.: CoBeTckas sHumKnonegus. 1983. C. 685.

% Tam xe.
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KOBOJICTBOM B PaMKax M/IM BCEJl CHUCTEMBI MEXY-
HapOJJHOTO IIpaBa, MIM KAKOI-TO U3 ee MOACUCTEM
(mpexxze Bcero, pasyMeeTcs, OTpacieit) coobpasHO
KPYTY perympyeMbIX 001IleCTBEHHBIX OTHOIIEHMNII 11
CerMEHTY MEXTOCY/JapCTBEHHOTO COTPYAHIYECTBA.

He cy6crantusHoe, HO 1 He cly)XeOHOe (BCIo-
MOTaTe/IbHOe WM TeXHMYeCKOoe) 3HaueHUe VMEKOT
IpyTyie SABJIEHNS, MHOT[A TPaKTyeMble KaK pasHo-
BUJHOCTY PacCMaTPMBAEMOrO IIOHATVA, BHEIIHe
OynTo OBI OYEHb IOXO0XKIMe Ha IPaBOBbIe IPVHIINIIBL,
KOTOPBIMI OIIEPUPOBANIO «CTAPOe» ¥ IPOTOTDKA-
eT OIEepPUPOBATh «HOBOE» MEXIYHAPOJHOE MPABO.
Peyb uzeT 06 «06IUX NPUHLUIIAX TIPaBa», @ TAKKe
«0OWNX NPUHLVIIAX [TPaBa, IPUSHAHHBIX LIUBUIN-
30BaHHBIMU Haumsamu». Hanmdume eHeuwiHux npu-
3HAK06, CXOIHBIX C MpUHLMIAMU (HaVIMEHOBAHUS),
Y OTCYTCTBUE KAaueCTBEHHBIX BHYTPEHHUX Xapak-
TEPUCTUK (CBOVICTB, KOTOpble IPUCYLIM MMEHHO
npyHiynaM MII kak ero raBHbBIM — QyHEaMeH-
TalbHBIM, «0a30BbIM», HOPUAUIECKUM HOPMaMm),
He I03BOJIAIOT IOMECTUTh MX CTPOrO B MaTepuai
TUIOJIOTMM TIPUHIMIIOB MEXIYHapOZHOTO IIPaBa,
HO MHOXKECTBO HIOAHCOB, BO3HVMKAIOLINX B CBA3M C
06Cy>XJieHMeM VX CYIeCTBa U IepeceKaroIMXCs ¢
«IOPUINYECKOI MaTepueil», He 1elaeT BO3MOKHBIM
¥ IIOJIHOE VX UTHOpupoBaHue. Kaxxyas u3 nepednc-
JIEHHBIX 37I€Ch MO3MLWII HY>K[AETCA B JlalIbHENIIEM
OCBeIIIeHNM, aleKBaTHOM UX 3HAYMMOCTU YU COOT-
BETCTBUIO 00BEKTY' .

3. OTpacneBpie IPUHIUIIBI
MEXIYHapOTHOIO IpaBa

B memom mpepcraBiaseTcs, YTO pasien Mexpy-
HapOJIHO-TIPAaBOBOJl HAYKM, KacCAIIUIICA OTpacie-
BBbIX NIPMHIUIIOB MEXIYHapOJHOIO IIpaBa B CBOIO
ouepefib Bcepbe3 HYX/AeTcsl B 0COOBIX YCHIMAX CO
CTOPOHBI TEOPETMKOB B Lie/AX IIOTyYeHUsA HOBBIX
3HaHWIT 00 9TOM IpeaMeTe U UX yrayonenus. IIpo-
671eMaTyKa OTPAC/IeBbIX IIPUHIUIIOB TECHO CBA3aHA
C BOIIPOCAaMM OTpac/ie06pa3oBaHMsA B MEKYHAPOS-
HOM IIPaBe, HO HI TO, HU IPYTO€ He Y/J0CTOEHO Cerof-
HA HaJlJIeXalllM JMCCTIei0BaTeNIbCKUM BHYMaHMEM.
JlocTaToYHO CKa3aTh, YTO HOCTVDKEHNUA OT€UECTBEH-
HOJT HayK1 B IOC/IEHElT U3 3aTPOHYTBIX ob/macTeit

OTHOCATCA efjBa JIU He K COPOKaJIeTHEMY IPOLIIOMY.
CremyeT OTMETUTD, YTO CIIELVA/INCTBI HE BO BCEM
OBUIM eVMHORYILIHBI, KOTZA JIENO0 Kacanoch (akTo-
POB, 00YC/IOB/IVBAOIVX BbIfIe/IeHNEe HOPM B 0COOYI0
OTpacIb MeX/YHapOAHOro 1pasa. JJo cux nop yka-
3aHHOE ABJIAETCSA aKTya/IbHBIM He TOJIBKO Ipy 060-
CHOBaHMM HanuuyA MO0 PaCKPBITUA CORepXKaHNA
KaTeropym ompacnesvle NPUHYUNbL, HO B OTE/TbHBIX
CIIy4asx U IIpU apryMeHTAlMy Je/IeHNs HOPMaTHB-
HOTO MacCyBa Ha OTPAC/IN M HOJOTPACIM B paMKax
MeXX/JYHapOJHO-TIPAaBOBOJI CHCTEMBL.

B MexpyHapopgHOM IIpaBe, B OT/INYME OT BHY-
TPUTOCYAAPCTBEHHOTO IIPaBa, IPYHIMIIBI BHICTYIIA-
10T NPAaKTUYECKU BTOPOI 110 O4Yepeny, CIefyolel
3a crieluuHbBIM 00BEKTOM peryIMpOBaHus, Ipa-
BOBOIJI abcTpakiyert cucteMoobpasyroiiero (B pam-
Kax OTpac/y) MopsAaKa. ITO OIPABIAHO TIOCTONDKY,
IIOCKOJIbKY OOBEKT MeX/JYHApOJHOTO TIpaBa He MO-
XKeT CITy>KUTb 0e3yCIOBHBIM KPUTEpYeM A Lieelt
orpacneobpaszoBaHmus, 16O BO BCEX OTPACIIAX U HO-
porpaciax MII 06beKT IpaBOBOTO pery1mpoBaHms
OfIMH 1 TOT XK€ — «MEXX/YB/IaCTHbIe» OTHOIIEHM' %,
He MoxeT croco6CcTBOBAaTh OTIPAaHNYEHNUIO OfHOI
OTpacIyM MEXAYHAapOJHOIO IpaBa OT APYroil HU
muddepeHanys nepBUYHBIX 97IEMEHTOB (HOPM,
HOPMaTUBHBIX 00pa3oBaHmii), N6O BCe HOPMBI CO3-
JAIOTCA CaMUMU CyOBeKTaMM pacCMaTpuBaeMoii
CUCTEeMBI TpaBa, HM METOJ perymMpoBanusa (oH
TaK)Xe efliH), CyThb KOTOPOI'O BBIPAXKaeTcs B KOOP-
[VHALIMOHHOI, @ He CYOOPAMHALVIOHHOI IPUPOJeE.
B kauecTBe MeTO#a perymMpoBaHus, Kak M3BeCTHO,
B MEXX/[YHAPOJJHOM IIpaBe BBICTYIIAeT COIIACOBAHME
BOJIb TOCYHAPCTB U MHBIX €T0 CYyOBEKTOB. PaBHBIM
06pa3oM OTpacIAM MeXJYHapOJHOTO IIpaBa CBOII-
CTBEHHBI Te Xe CyO'beKThI: TOCYAapCTBa, MEXIOCY-
ApCTBEHHbIE OpraHM3aLyM, Hauuy, 6opromuecs 3a
CBOE caMooIpefieieH1e (He3aBUCUMOCTD), FOCYAap-
CTBEHHOINO00HbIe 0OpasoBanus. CregoBaTenbHO,
HapsARYy ¢ 3aja4amy ¥ QYHKIVAMYU IPUHIMIIE (T. €.
I0pUANYECKIie HOPMBI, 00/Iajatollyie MepapXudecKn
6071ee BBICOKVM IIO/IOKEHMEM, YeM 0ObIYHbIe IIPaBI-
J1a TIOBEJIeHN, U1 BbIPQ)KEHHBIE BOBHE KaK TaKOBbIE)
B COCTOSIHUM []aTh OTBET Ha BOIPOC O BbIJETICHUN
orpacnu (MOZOTpAciM) B MEXAYHAPOJHOM IIpa-
Be. bosee TOro, MMEHHO Ha/IM4Me WM OTCYTCTBHUE

" Mo noBoAYy OCHOBHbIX MPUHUWMOB KakK Be,D,leJ,eVI KaTeropmmn npuHUMNOB MeXAyHapOoAHOro rnpaBa aBTOP YyKe BblCKa3asl
cBon COO6pa)KeHVIﬂ, BC/IeLCTBME YEro OCTaHaB/MBATbCA Ha 3TOM 34eChb BHOBb HU B OOLLEM, HU B AeTaNAX, AYMaeTCA, HET HYX-

Abl — cm.: [AHydpreBa 2021:6-27].

2. OYeBMAHOCTb MO3MLMU O HEAOCTAaTOYHOCTV OAHOrO MWb NpeameTa (06beKTa PerynmpoBaHuvs) 4SS co3paHusa oTpac-
NN MEXAYHAPOAHOTO MpaBa MOATBEPKAAETCA BbICKa3blBAHUAMU CO CTOPOHbI MHOTMX OTEYECTBEHHbIX MEXAYHAaPOAHUKOB
(A.N. Monpbiwa, K0.M. Konocosa, [.b. llesuHa, C.A. ManuHuHa, .M. ®enbamana, E.A. Lnbaesoii n gp.).
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J1.N. AHydpreBa

crerduyeckux HOpM (IIPMHIVIIOB) B OIpefe/ieH-
HOM MacCHBe MeX/YHapOJHO-IIPABOBbIX HOPM, pe-
TYIMPYIOLIMX OIpefe/IeHHbI BUJ OOIIeCTBEHHBIX
OTHOLIEHNIT, 00pasyeT KpUTEpWil [y BBLABIEHNS
CaMOCTOATEIbHOCTY MX B PAMKaX OTPac/y IpaBa.

O MeXHyHapO#HO-IPaBOBBIX IPUMHIMIAX KaK
KPUTEPUAX OTpacneobpasoBaHmsA U CTPYKTYpUPO-
BaHMA CUCTeMbl MEXIYHAPOJHOTO IIpaBa FOBOPMUII,
nmomumo E. T. Ycenko [Ycenko 1988:124-125;Ycen-
K0 2008:115-119], u B.A. Kapraukun". Xors u BHe
KOHTEKCTa OcHOB cuctemaruku MII, HO o cyme-
CTBY IIOHMMAHM, YTO TaKOe OTpacjeBble IPUHIN-
IIbI, BBICKA3bIBAIOTCA M 3aIlajiHble JeATeN MEX[Y-
HApOJIHOTO IpaBa, K MHEHUAM KOTOPBIX BIIOTTHE
MOXKHO IIPMCOeIMHUTLCA. B yacTHOCTH, B LUTUPO-
BaBuremcs goknaze KMIT OOH 2006 r. mpucyTcTBy-
10T c/lefiyonye yreepxaenns: «Kaxzmomy HopMma-
TMBHOMY KOMIUIEKCY VI "PeXUMY" IIPUCYIIY CBOK
COOCTBEeHHbIE TPUHIUIIBL, CBOSI COOCTBeHHast popma
9KCIIepPTU3Bl U CBOJl COOCTBEHHBIN 9TOC, KOTOPbII
Heo0sA3aTe/IbHO UJIEHTIYEH 3TOCY COCEfHeil oTpac-
mu. Hampumep, Toprosoe mpaBo 1 IIpaBo OKpYKa-
IOIeil Cpefbl TpecIenyT cyrybo creryduyecke
e/ 1 6a3MpyIoTCA Ha MPYHIINIIAX, KOTOPbIE MOTYT
3a4acTYI0 YKa3bIBaTh B Pa3Hble CTOPOHBI» ',

Kak npepcrapnsercs, sBomoLusA B3IIANOB Ha
IPUPONY, CTPYKTYPY, OTpacneBoe Je/eHNe 1 CUCTe-
MY MEXIYHapOJHOIO IpaBa KaK HeJb3s JIydlle OT-
pakaeT IIPOLIeCChl B CAMOM MEX/IyHapOJHOM IIpaBe,
KOTOpOe B psAfe IepUOJOB PasBUBaIOCh PEBOJIIO-
moHHo. B wactHOCTH, B 70-80-X IT. XX CcTONETMA
ie6aTIPOBAICS BOIPOC O HEOOXOVIMBIX CBOVICTBAX,
KOTOPBIM JIOJDKHO YOBJIETBOPATb OTpac/ieBoe pac-
npefie/ieHne MeX1yHapOJHO-IIPaBOBBIX HOPM, B TO
BpeMs KaK 4yTb paHee, B 50-60-e IT., oTpuiancs
CTaTyC MEK/[YHApOHOTO IIpaBa BOOOIe KaK CuCTe-
MBI: OHO «HE ABJIAETCA YNOPAJOYEHHON CHCTEMOI
COITIACOBaHHBIX HOPM; B JIy4llIeM CIy4ae — 3TO KOH-

IJIOMepaT HOPM Pas/IMYHOTO IIPOMCXOXAEHN, 60-
Jiee WM MeHee TIPOM3BO/IBHO CHCTEMATU3UPYeMBbIX
asropammn» [Wolfke 1993:95]".

B o0606meHHOM BuIe HpeNTOXeHUs, BbIIBU-
HyTble B IIPaBOBOJI JUTEpaType B YacCTH CHUCTEMa-
ik MIT', kacarorcs psjga ¢akTopoB, KOTOpbIe
IeTEPMUHMPYIOT B COOTBETCTBYIOIINX CTy4asX BbI-
Jie7ieH)ie COBOKYITHOCTEll HOPM, IPeTeHAYIOIX Ha
CTaTyc OTpaciu MeXAyHapopHoro mpasa. Cpemn
HIX, BO-TIEPBBIX, CIELV(UYHOCTD OPUANYECKUX
HOPM U CII0CO00B MX co3faHus (HampyuMep, Ipasa
MeXHyHaponHbix opranusauuit — E.A. Illu6aesa);
BO-BTOPBIX, KaueCTBEeHHas 000COO/IEHHOCTb OT-
Homrennit (C.A. ManumHyH); B-TpPeThMX, 3auMHTe-
PECOBaHHOCTb MEXJAYHAPOZHOTO coobIjecTBa B
PasBUTMM TaKoOil OTPACIM M COBEPIICHCTBOBAHUM
CIIeIMaIM3NPOBAHHOTO IIPAaBOBOIO  PEryIMpoBa-
HUA KOHKDETHOTO BWJA / TPyNIbl OOIIeCTBEeH-
HBIX OTHOLIEHWIT (CKaXeM, «aTOMHOTO IpaBa» -
A Viotippiim)'7; B-4eTBepTbIX, TPUCYTCTBME 6OTTb-
moro o6beMa HOPMATMBHOTO Marepyuana ¥ ero
«CKBO3HOII» XapakTep [IsI COOTBETCTBYIOLIEH 00-
nactu ortHowenuit (FO.M. Konocos). ®ynpamen-
Ta/IbHBIM BBIBOJIOM B OTHOLIEHVM CUCTEMBI B LIe/IOM
U oTpace00pasoBaHysA B MeXIYHApPOLHOM IIpaBe,
B YaCTHOCTY, HY)KHO IIPU3HATh YTBEPXK[EHMA CO-
BETCKMX Y4YeHBIX Ipexje Bcero ob 00vexmusHo-
cmu (IIPOTMBOINOCTAB/IEHHOI IIPOU3BOIbHBIM KOH-
CTPYKLMAM) Xdpakmepa cucrmembl MexoyHapoOHo20
1pasa, KOTOpas OIOCPENCTBYET ero BHyTPEHHee Ka-
4eCTBO, 00YCIIOB/IEHHOE CBOVICTBAMM VI 3aKOHOMeEp-
HOCTAMM PETyIMpPYyeMbIX UM OOIIeCTBEHHBIX OTHO-
mennit [Kypc MexxpyHaponHoro mpasa...1989:242].

Orcroa crefyeT 3akmodeHre 06 0OBEKTMBHO-
CTV BO3HUKHOBEHNA ¥ POPMUPOBAHNA TAKXKe 1 CO-
CTaBHBIX YacTell CUCTEMBI — OTpaciell (ofoTpaciel
/ VHCTUTYTOB / CyOMHCTUTYTOB) MEXYHAPOJHOTO
npaBa. B 5ToM pyciie neXXUT elle 1 TaKOI BbIBOJ: Off-

13 Cm.: KapTawwkuH B.A. MpaBa yenoseka 1 MMpHOe cocyllecTBoBaHWe. ABToped. Ancc. ... JoKTopa lopua. Hayk. Mocksa. 1977.
4 Kommcena mexxayHapogHoro npasa OOH: [loknag VccnepoBatenbckolt rpynnbl «@parmeHTaLma MexayHapoaHoro npasa:
TpyZHOCTU, 0bycnoBneHHble AuBepcudUKaLmelt 1 paclumpeHem chepbl oxBaTta MexayHapoaHoro npasa». OKOHYaTeNbHO NoA-
rotoBneH Mapttn KockeHHnemm. 13.04.2006. C. 15. octyn: https://undocs.org/ru/A/CN.4/L.682 (pata obpaiueHus: 15.01.2021).
> OTpuuanach, Kak U3BeCTHO, flaxe 0bA3aTeNibHasA NPUPOAa MeXAyHapOoAHOro Npasa, CamMmo KauecTBo ObiTb «npaBom» [Hart
1961:215-2171.

16 Pa3BepHyTbI CMEKTP MHEHWIA MO BOMPOCY O Pa3fIUHbIX KpUTEPUAX, MpeAnaraeMbiX OTeUeCTBEHHbIMU MeXAyHapOLHNKa-
MU, NnpucyTcTByeT B cTatbe .M. ®enbamana [Genbaman 1979: 105-107].

7" Hy»>HO npwr3HaTb: TakoW KpuUTepurin TpyAHO nogaaetca naeHtudurkaumm. Tem He meHee, N0OOMBITHO, UTO 3TO NepeKnKa-
eTcA C yNoMMHaBLWMMcA foknaaom Viccnegosatenbckor rpynnbl KM OOH no Bonpocy o dparmeHTauuy MexayHaponHoro
npasa 2006 r., B KOTOPOM FrOBOPUISIOCH O «MOMUTUYECKNX 00A3aTeNbCTBaX», BO3MAaraemMblx «Ha NpaBoOMNpUMeHUTeNel, yBA3bl-
BaTb CBOW PeLUeHNA C NPenoYTEHNAMN U OXMAAHUAMY OOLLECTBA, Ybe MPABO OHU MPETBOPAIOT B XM3Hb». CM.: Komuccus
mMexxayHapogHoro npasa OOH: Joknag Mccnegosatenbckoi rpynnbl «@parMeHTaumsa MexzayHapoaHOro npasa: TpyaHoOCTH,
obycnoBneHHble AuBepcrdrKaLmen 1 pacumpeHiem chepbl 0xBaTa MeXXAyHapOAHOro npasay. OKOHYaTeNbHO NOArOTOBIEH
MapTtr KockeHHremu. 13.04.2006. C. 25. floctyn: https://undocs.org/ru/A/CN.4/L.682 (nata obpalyeHus: 15.01.2021).
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HJM U3 OTPacIeo6pasyoyX IPU3HAKOB B MEX/Y-
HapOJIHOM IIpaBe CTYXXUT Ha/li4ye Y HOPMAaTUBHOTO
00pas3oBaHyus COOCTBEHHBIX IPMHIMIIOB, XOTS M1
0asMpyIOIMXCA Ha OCHOBHBIX ero npyuHuumax. [Ipu
3TOM OYEeHb Ba)KHA KIACCUPMKALVA IPVHIMIIOB
MeX/JYHApOJHOTO IIpaBa M IPUHAJIOKHOCTb UX K
TOMY WIM IHOMY pa3pspy. VIHbIMU cTTOBaMI, B OT/IN-
4yie OT OTPACIeil HALIVIOHAIbHOTO IIPaBa, KOTOpPbIE B
CIJTY BHYTPUTOCYAAPCTBEHHON IIPUPOAIBI YoKe CIIel]-
uduiypoBansl inter se, 06majas b CBOVICTBEH-
HBIMM VX OOBEKTY pPeryIMpoBaHMA NpPUHINIIAMY,
MeX/YHapOJHOe IPaBO KaK CUCTEeMa pacIoyara-
€T HEeCKOJIbKVIMM KaTeTOpVAMY HPVMHIUIIOB. DTOT
BBIBOJl CTAQHOBUTCA LEHTPAJIbHBIM JUIA pelleHNsA
MHOTVX 3aJad MEeX/[yHapOJHO-IIPaBOBOI HAyKI:
«ITonoxxeHnst o61elt Teopuy MpaBa OTHOCUTETBHO
KpUTEpUeB IPABOBBIX CUCTEM, PAa3BUTHIE ITTABHBIM
obpasoM Ha OCHOBe 0000IIeHNMS HOPMAaTMBHOTO
MaTepuaja Hal[IOHaIbHOTO IIPaBa, MOTYT OBbITH NC-
HO/Ib30BAHBI TIPU VICCNIEOBAHNI CUCTEMbI MEXY-
HapOJIHOTO IpaBa JIMIIb C YYETOM ee CBOoeoOpasnsi»
[Kypc mexpyHapomnoro mpasa...1989:243]. Ilpu
aToM, 1o MHeHuio [I.V.DenbimaHa, MHTerpaTus-
Hble CBOVICTBA CHUCTEMBI BBIPQKAIOTCA B TOM, YTO
«cMCTEMO0OPa3yIolyie KOMIIOHEHTBI efJVIHOTO LIeJI0-
ro B OTINYME OT CyMMATVMBHOTO LI€JIOr0 00/MafaioT
06IIIM Ka4ecTBOM, KOTOPOe OTCYTCTBYET Y HUX BHe
cucrembl». V manee: «[l71s1 Toro, 4T00BI IPUAATH CO-
BOKYIIHOCTM 37IeMEHTOB CBOJICTBO CHICTEMBI, HY)XHO,
4TOOBI B TAKOJ COBOKYITHOCTY OBIIN .... 00beMHS-
Iolllee HA4asIo, TIPUHIVIIBL, OCH, XpebeT, CBA3yIolee
3BeHo, Korga (1o Kaury) «ienoe riaBeHCTByeT Ha
vactsamu» [Penbpman 1983:4]. Henbss He mopuep-
KHYTb, 4TO B PacCMaTpuBaeMOM BOIPOCE OTede-
CTBeHHas1 (COBeTCKass) MEXAYHApOJHO-IPaBOBas
LIKO/IA €C/IM He OIlepeXkasa, TO, 10 KpaliHell Mepe,
He OTCTaBajla OT MHOCTpaHHOI JoKTpuHHI (P. [[Bop-
kuH, [Ix. Pas, A. Aapuuo u fp.), 4T0 BBIPa3mnIoCh
B YIIPOYEHVM) CHCTEMHOTO MBIIUIEHNA, O KOTOPOM
B 0o/ee MaclTabHOM M3MEpPEeHUM CTajIi TOBOPUTD
B KMII OOH B navane XXI B.: «...1mpaBoBoe TOJI-
KOBaHNe 1 TaKUM 00pa3oM IpaBoBoe 000CHOBaHME
CO3JaeT CUCTEMHYI0 B3aMOCBA3b My HOPMaMM
¥ IPVHIMIIAMY, BBICTpaMBas UX B KadecTBe 3Jle-
MEHTOB, COCTAB/IAIOLINX YaCTh KaKUX-MO0 YenoBe-
YeCKMUX HaumHaHuit v meneit. OTHIOAb He SIB/ISSICh

YUCTO «aKaJeMUYeCKVM» IOPUANYECKNM YIPasKHe-
HJEM, CUCTEMHOE MbIIIeH) e IPOHMKAeT BO Bce 00-
JIaCTH IpaBOBeleHMsA... DTO IPOUCTEKAET VMEHHO
3 «IPYIIIOBOTO» XapaKTepa, KOTOPbIil 06pey 1pa-
BOBBIE HOPMBI ¥I IPVHIUIIB» %, B pasButye ckasaH-
HOTO [I/Il TEOPUM M INIPAKTUKY IPaBOIPUMEHEHMN
(M1 0COOEHHO TONKOBaHMSA HOPM MEX[YHApOLHOTO
IpaBa), MPeIoXKeH NaKe HOBBIN KOHLENT — «CHU-
CTeMHas MHTerpaLusi».

B paborax [I.JM. @enppmana u 0OTYACTH
E.T. YceHko KpacHO/l HHUTBIO NPOXOIMUT TaKKe
MBICTIb 00 aBTOHOMHOCTY OIIPeJie/IeHHOI TIPYIIIbI
HOPM KaK O HEIPeMEHHOM CBOJICTBEHHOM OTpac-
nesomy pienenuto npusHake. Xotrsa E.T. Ycenko cam
IPU3HAET €r0 HETOYHOCTb I HEKOHCTPYKTUBHOCTD —
CBOETO pojia MHCTPYMEHT ompefenenus idem per
idem: «Kputepnit aBToHOMHOCTI OecCIIOpeH, — M-
LT OH, — HO caM II0 cebe Hivero He pemraet. Ecim
MbI TOBOPMM O I'PYIIIIe HOPM, 3HA4YNT, IIpefIIonaraeM
ee Bbl/IeNIEHHOCTD, B KaKOJ1-TO Mépe aBTOHOMHOCTb.
Ho Ha yeM OCHOBBIBAETCSI 3Ta aBTOHOMHOCTH? JlaH-
HbBIJI KPUTEPUII OTBeTa JjaTh He MOXKEeT» [YCeHKO
2008:114]. Mo>xHO, KOHEYHO, yKas3aTh Ha crierudu-
Ky 00beKTa perymMpoBaHus, HO 3TO — BTOPOIl BUTOK
XOXK/IEHUA 110 KPYTY, U [JIs pellleHns BOIIpoca o Cy-
IIeCTBOBAHMY OTPAC/IN, KaK OBUIO OTMEYEHO, 3TOTO
HepocrarouyHo. He 6yzmer /mmimHMM 106aBuThH eie
OIHO 3aMeyaHue: JAMCKYTUpyeMas aBTOHOMHOCTb
oTpacmu 06/1afjaeT OTHOCUTEbHOCTBIO, HO JJIA ee
¢dopmupoBanus B pamkax cucreMsl MII Tpebyercs
TaKOJI 37IEMEHT, KaK IIPVHLINIIDL.

B xope panpHelero pasBUTUA MO3SUTUBHOIO
MEeX/YHapOJHOTO IIpaBa ¥ HayKy, ero U3ydaroleit,
CHUCTeMHbIE ¥ CTPYKTypHbIe TeOpeTUdecKiue I107I0-
KeHns (BO BCAKOM C/Iydae TO, YTO KacaeTcsA IMpu-
3HAKOB, OIIPeJie/ALINX 0TPAc/IeBoe fieJieHl e HOPM
MeX/JYHapOoJHOe IIpaBa, MX KauecTBa, IepedeHb,
¢dbopmupoBaHue U BUABI), JO CUX [IOP He HOMYYWIN
BCECTOPOHHEN, HayYHO OOOCHOBAHHON M pasBep-
HyTOll MHTepupeTanuyu. Gakr BpIYIeHEHNs OTpac-
JIeBBIX NIPUHIMIIOB B Ipolecce (QYHKIMOHMPOBA-
HYA MEXKJIYHApOJHOIO IIpaBa IOJilep>KUBAETCA U
MEXIYHapPOJHO CyeOHOII TPaKTUKOIL. B pernenvn
no crnopy mMexpy Canbsagopom u lIonpgypacom oT
13 cents16ps 1990 r. MC [OOH] ncxopun n3 Hamm-
4 NPUHLUNOB MOPCKO20 npasa'. B paccMoTpernu

8 Kommcena mexxayHapogHoro npasa OOH: [loknag VccnepoBatenbckoli rpynnbl «QparmeHTaLms MexayHapoaHoro npasa:
TPYAHOCTU, 06YCNOBNEHHbIE AnBepCMdUKaLEN 1 paclumpeHriem cdepbl OXBaTa MeXAYHaPOAHOTo npasay. OKOHYATENbHO NOA-
rotoBneH Mapttu KockeHHmemm. 13.04.2006. C. 25. focTyn: https://undocs.org/ru/A/CN.4/L.682 (nata obpatieHus: 15.01.2021).
1 Cm: International Court of Justice: Case Concerning Land, Island and Maritime Frontier Dispute (El Salvador v, Honduras).
Judgment of 13 September 1990. - I.C.J. Reports. 1990. P. 126. URL: https://www.icj-cij.org/public/files/case-related/75/075-

19900913-JUD-01-00-EN.pdf (accessed 22.12.2020).
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criopa 1o pieny «la6unkoBo — Hapgpmapoun» ToT ke
Cyp, 3arparuBas BOIPOC O «IIPUHIAIE TIPEFOCTO-
POXHOCTV», XOTb U He MOATBEPANII €ro CTaTyC Kak
NPUHUUNG MeHOYHAPOOHO20 IKONI02UUECK020 Npa-
64 C TOYKY 3PEHMSA HOPMATUBHOI 3aBEpPIICHHOCTI
BBIP@XXEHNS, HO, KaK BUJIHO, CBA3BIBA/I €IO MMEH-
HO C OTpaciblo 9Komormdeckoro mpasa”. B 1o sxe
BpeMa OpraH 1o paspelieHnio Cnopos BecemupHoit
Topropoii opranusanuu B jiene «EC - TopmoHbI»,
OLIEHUB [JOKa3aTe/lbCTBAa CTOPOH, HA000pPOT, Ipu-
LIeJT K 3aK/TI0YEHMNIO, YTO «IIPUHIUII TIPETOCTOPOXK-
HOCTU 8 00u4em MeHcOyHAPOOHOM npase He NOLyHus
0071#HO020 3AKPeNeHUs, HO A6IAEMCA OMPAcaesbim
NPUHUUNOM MeHOYHAPOOHO020 IKONIO2UHECK020 NPABA
(kypcus moit. — /L. A.)*. IlpuyemM Ane/isnyOHHBII
OpraH yKasaJ, 4To, XOTA 3TOT IPMHIINII, BEPOATHO,
«KPMCTA/IIN30BAICA B OOIINIT IIPUHIMI OOBIYHOTO
5KO/IOTMYECKOTO TIPaBa, YeTKO 3asABUTD, YTO OH CTAJI
4acThI0 001IIEr0 0OBIYHOTO IIPaBa, HEBO3MOXKHOY. B
IPYTOM Jieie TpeTeiicKas IPyIIa II0CTaHOBIJIA, YTO
CIOPUAVYECKUIT CTAaTyC HPMHIMUIIA IIPEIOCTOPOXK-
HOCTJ OCTAeTCsl HEYpPeryIMpOBaHHBIM» M €/ «HeT
HeoOXOAMMOCTY OLpefieNATb, [eNCTBUTENbHO JIN
HPVMHINII IPEIOCTOPOXXHOCTY SABJIACTCA IPYU3HAH-
HBIM IIPYHIUIIOM 0011[ero WM 00BIYHOTO MeX/[yHa-
ponHoro mpasa»*?. B 9To0il CBA3Y CIeyeT OTMETUTD,
YTO B JOKTPVHE BCTPEYAIOTCA Pa3IM4HbIe CUTYa-
IMU: HEKOTOpble OTpacieBble NPUHIMIIBI IIPU3HA-
0TCS, BO-TIEPBBIX, IIPUHIUIIAMY OOLIEro MeXIyHa-
POIHOTO IpaBa, BO-BTOPBIX, €r0 MMIIEPATVBHBIMIU
HOpPMaMJ, @ B-TPeTbMX, KyMY/IATUBHO U ele 6oree
KOHKPETHO — jus cogens. Tak, B OTHOLIeHM)M mare
liberum (ucTopmyeckoro mpmHIMIIA «CBOOOLBI MO-
peii») M. Illoy momaraet, 4T0 B COBpEMEHHOM MOp-
CKOM IIpaBe «IPVMHIUII CBOOOABI OTKPBITOTO MOPSI»
CTPEMUTEIBHO CTaNl OCHOBHbIM NPUHUUNOM MEXILY-
HapopHoro npasa [Shaw 2017:490].

HacymHbIM ¢ MccneoBaTenbCcKo TOYKM 3pe-
HJA BOIPOCOM BBIIIANUT He CTONBKO TO, KaK Ya-

CTO MeXJyHapoiHble CyneOHble M apOUTpakKHbIe
yapexjeHnsa oOpalaloTcs K OTPAC/IeBBIM MEXY-
HAapOJHO-IIPAaBOBbIM HIPYMHIMIAM, 100 (aKT ux
CYILLIECTBOBAHNUA B MEX/IYHapOJIHOM IIpaBe He IOf-
Bepraercs COMHEHHIO, CKOJIbKO M€XaHU3Mbl BO3HVK-
HOBEHNS OTPAC/IeBbIX IIPUHIVIIOB, 0OecreyeHye X
CBA3YM C OCHOBHBIMU IPMHLMIIAMY UM BO3flefiCTBME
HOC/IEHUX HA Pa3sBUTHE IOPUMYECKOTO COfieprKa-
HJA OTpac/ieBbIX NIPUHIMIIOB. Pasymeercs, mpouec-
Cbl pOPMUPOBAHVIA OTPAC/IEBOTO NMIPUHIINIIA B KaXK-
JIOM OT/IeJIbHOM CTy4Yae MOTYT OTIMYaThbCs, OfHAKO
HapajurMpl CBA3K M BAMAHUA HA HUX CO CTOPOHBI
OCHOBHBIX IIPMHIIMIIOB HE MOTYT He ObITb CXOXKVMIL.

[TpumeyareneH npuMep KOCMMYECKOTO IIpaBa B
4acTy HOSB/IEHNS OCHOBOIIO/ATAOLIEro /I HEro
HPMHINUIIA CBOOOMBI UCIIONIb30BAHNA KOCMUYECKOTO
IPOCTPAHCTBA U CBOOOABI IIpOJIeTa Haj BO3YII-
HBIM IIPOCTPAHCTBOM, BXOJAIVM B COCTaB TOCy/ap-
CTBEHHOJ TEPPUTOPUN U NMOANIAJAKIINM II0f, Jieli-
CTBMe CyBepeHUTeTa rocyzsapcrsa. 10.M. barypun
IUIIeT II0 9TOMY ITOBOAY: «VIHTepecHbII ncTopude-
CKMil (aKT: MCXOZHBIN «CTPOUTENbHBII OT0K» KOC-
MMYECKOro IIpaBa He IIPOCTO MpefIIecTBOBAl CTap-
Ty HEPBOTO B MMpPe KOCMIYECKOTO OOBEKTA, ... CaM
3anyck cnyTHuka B CIIIA 3aBucen ... oT pe3y/brara
06CY>X/IeHNA OHOI U3 IPEIIoNaraeMbIX MeKIyHa-
ponHO-1paBoBbIX HOpM» [Barypun 2005:1]. ABTop
VIMEHYeT «VICXOJIHbINl CTPOUTENbHBIN O7I0K» KOCMU-
4eCKOro IpaBa MeX]yHapOJHO-IIPaBOBOJ HOPMOIA,
XOTsl Ha CaMoM Jie/ie pedb JI0/DKHA UJTU, KOHEYHO
e, 0 BeflyllleM OTpPac/ieBOM IIPMHIUIIE MeXIyHa-
POJJHOTO KOCMMYECKOTo IIpaBa. Ba)kHO OTMETUTb
fipyroe: B JaHHOM C/Ty4Yae MMeJl MeCTO CBOETO pofia
IapajioKC, aKTUBHAA HAYUOHANbHAA KOCMUYECKas
leATeIbHOCTb, KOTOPYIO BeNM IIOHAYaly JBe fiep-
xaBbl — CCCP u CIIIA, Tpe6oBana cosganus omnpe-
JIeTIEHHOTO  Mex0yHAPOOHO-npasosozo 6asuca (u
HpeXyie BCero, MPUHIMINMAIBHOM OCHOBBI) BBUIY
KOJIOCCA/IbHOV 3HAYMMOCTH 00'beKTa IPaBOBOTO pe-

2 Cm: International Court of Justice: Case concerning the Gabcikovo-Nagymaros. (Hungary v. Slovakia). Judgment of 25
September 1997. — .C.J. Reports. 1997. P. 62, 65. URL: https://www.icj-cij.org/public/files/case-related/92/92-19970925-JUD-
01-00-EN.pdf (nata obpateHua: 05.05.2021). flobasum, yto KM OOH rHaue pe3tommpoBasia CBO MO3ULMIO MO 3aTPOHYTO-
My MPeAMETY: «... DKONOTMYECKOE MNPaBo, ... KOTOPOE, KaK YacTo CUMNTAIOT, CHABXEHO CrieLmanbHbIMY NPUHLMTAMU, TaKUMK,
KaK MPUHLMN NPeAoCTOPOXKHOCTY, "3arpaAsHNTENb NIaTUT" 1 "yCTONUMBOE Pas3BUTHE", KOTOPble ABMAIOTCA PYKOBOACTBOM AJIA
peLueHnsa 3Konormyecknx Bornpocos». Cm.: Kommccna mexxayHapoaHoro npasa OOH: [loknag Viccnefosatenbckon rpynnbi
«DparMeHTaLma MeXXayHapoAHOro npasa: TPYAHOCTU, 06YCNIoBNEHHbIe AuBepcudUKaLmMei 1 paclumpeHnem chepbl oxBaTa
MexzyHapoaHoro npasa». OkoHuaTenbHo nogrotossieH Maptt KockeHHnemu. 13.04.2006. C. 77. Joctyn: https://undocs.
org/ru/A/CN.4/L.682 (accessed 05.03.2021).

21 World Trade Organization: Communities - Measures Concerning Meat and Meat Products (Hormones). 1998. Paras. 123-
125. URL: https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/26ABR-00.pdf&0Open=True (accessed
12.01.2021).

22 World Trade Organization: EC — Measures Affecting the Approval and Marketing of Biotech Products 2006. Para. 7.89. URL:
https://www.wto.org/english/tratop_e/dispu_e/291r_3_e.pdf (accessed 12.01.2021).
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TY/IMPOBAHNA — MEKIOCYIAaPCTBEHHbIX OTHOLIEHMIL,
camoit c¢epbl, B KOTOPOII OHU OCYIEeCTBIIS/INCD, a
TaKXKe TeOPEeTUYECKOil paspabOTaHHOCTI TIOHATHII-
HOIT 6a3bl («KOCMIYECKOe IIPOCTPAHCTBO», KKOCMU-
4ecKye 0ObeKThbI», «IeTaTe/IbHbIe alIapaThl», «KOC-
MMYeCKast IeATeNNbHOCTb» U JIp.).

MaciTabHoe COepPHNYECTBO U [jaXKe IPOTHBO-
CTOsIHME [IBYX BelMKUX fAepxkas — CoseTckoro Co-
1o3a u CIIA - B 1950-e IT. B IpOM3BOAICTBE HOBBIX
BUJIOB 3HEPIUMM M OCBOEHMU KOCMMYECKOTO IIpO-
CTPAHCTBA OCYIIECTBIIANOCh IPEeXfie BCETo B BO-
eHHBIX LIe/IAX, T. €. Ay obecreyeHns 6e30MacHOCTI
3a CYeT CO3/JAHNUA HOBBIX BUIOB OPYXU:, B 4acT-
HOCTM, 0a/UIMCTMYECKUX KpPBbUIATBIX paKeT, pasBe-
IIbIBAaTe/IbHBIX CITyTHMKOB UM IIp. BriepBble TO, 4YTO
HbIHE M3BECTHO KaK «[JOKTPVHA OTKPBITOrO Heba»,
npo3By4ano B cepepnue 1950-x rr. Pemenne o 3a-
IycKe aMepMKaHCKOTO HAyYHOTrO CIIyTHUKA ObIIO
IPUHATO B Ka4eCTBE aMePMKAHCKOTI0 BK/IaJia B IIPO-
BefieHVe MeXX[yHapofHOro reo(13n4ecKoro rofa —
COBMECTHOII Iporpammbl 1957-58 IT. ¢ yqactueMm 67
y4eHbIX, Ha OCHOBE pe3omoLuu MexayHapogHoro
COBETa HAay4YHbIX COM30B 1954 r., KOTOpas HaLenu-
BaJla Ha 3aIyCK MICKYCCTBEHHBIX CITy THMKOB I/ CO-
feiictTBus Kaprorpaduposanmio 3emmu. B cuny psapa
CTpaTern4yecKux M TaKTUIeCKUX IPUYMH HONTUTHYe-
CKOTO XapaKTepa, a TaKXkKe JIefiCTBUA NICUXONornye-
CKuX ()aKTOpOB 3aIlyCK IEpPBOTO MCKYCCTBEHHOTO
crryrHuka 3emmn CCCP 6pi cMelieH Hasap ¢ 6 Ha
4 okts6ps 1957 1. C 3TOr0 MOMEHTA HAYajICs OTCYeT
IepPBOTO TaIa B GOPMIPOBAHNY JOKTPYHBI OTKPBI-
TOTO He6a, a TakyKe MHBIX CIIeVa/IbHBIX IPYHIINIIOB
MEeX/YHapOJHOT'O KOCMUYECKOTO IIpaBa.

BoT Kak onuchIBaIOT B IUTEPATYPE COOTBETCTBY-
foigye obcrositenbcTBa: «CIYTHUK Jean BUTOK 3a
BUTKOM, IIpO/IeTas HaJl TepPUTOPHEI MHOTMX CTPaH.
CIIA BHMMAaTe/NbHO CIeIVIN 3a UX peakuuein. Ju-
IJIOMAaTUYECKUX JieMaplieii M IPOTeCTOB B MUpe He
nocrnenoBao...: «Pycckue HeHaMepeHHO cospamu
1A HAac XOPOIYI0 CUTYallMIO /I yTBEP>KIEHM:A
IPMHINUIA CBOOOABI KOCMMYECKOTO IIPOCTPaH-
CTBa», — CKa3aJ 3aMeCTUTEIb MUHUCTPA 0OOPOHBI
CHIA....» [barypusn 2005:9].

3anyck CoBerckum CorosoMm 3 Hos6ps 1957 r.
BTOPOTO, «OMOIOTMYIeCKOro» CIIyTHIUKA 3eM/IN C CO-
6axoii JIaiikoit Ha 6OPTY, TPAKTUIECKH Yepe3 MeCsL]

T0CJIe TIePBOTO, 03HAMEHOBA/l He TOJIBKO YCIIELIHOe
3aBeplleHNe Ha4aIbHOTO 3Tala B OCBOCHUY KOCMU-
4eCKOro IMPOCTPAHCTBA, HO U Kap/VHA/IbHBII Ilepe-
BeC B IONMNUTHYeCKoM n3Mepernn B nons3y CCCP, a
BMeCTe C TeM VI BO3HUKHOBEHIE MHbBIX OTPaC/IeBbIX
OCHOBOIIO/IATAIONINX HOPM MEXJYHapOJHOTO KOC-
MUYECKOTO IIpaBa: MCIIO/Nb30BaHNE KOCMIYECKOTO
IPOCTPAHCTBA VICK/TIOYUTE/IBHO B MUPHBIX LIeJIAX™:
HepacrpoCcTpaHeHMe ANEePHOTO OPYXIA Ha «TPEThIO
cpeny» (KocMoc), HepasMellleHue TaM NPOYNX BU-
noB Boopy>keHMit. Co BpeMeHeM OCHOBHbIE IIPVH-
IMIbl YBAXEHNUS CYBEPEHWUTETa VM PaBHOIPABIA,
COTpPYAHMYECTBA TOCYHApCTB obecreunmn dop-
MUpPOBaHNe Lie/Ioro 6710Ka HOPM MEXKYHapOJHOTO
IpaBa — «00LIero JOCTOSHUA» WM «0OIIero Hac/e-
[V 4eTIoBEYeCTBa» 1 T. I. KaK BEAYIIVX IPYHIINIIOB
pAZia OTpacIIeit, B TOM YMC/Ie MEK/[YHAPOHOTO KOC-
MIYECKOT0, MEX/YHAPOTHOTO MOPCKOT0, MeK/IyHa-
POHOTO TYMaHUTAPHOTO IIpaBa 1 Ap.

DyHKIMOHMPOBAHNE OT/ENbHBIX 3BEHbEB MO0
KOHKPETHBIX VIHCTPYMEHTOB B MEXaHU3Max BIMA-
HJMA OCHOBHBIX IIPUHIMIIOB Ha BO3HVKHOBEHME 1
pasBUTME OTPAC/IEBBIX NPMHIMIIOB PAa3HUTCA, HO
MIMeeTCsl HeKuit obmmit «3aps» — IPeXe BCero,
UX BBICOKMII ypoBeHb abcTpakumu (06001eHns),
KOTOPBIil TI03BOJIAET OCYLIECTBUTH «Pa3BOPOT» Ha
crienuuecknit 00bEKT pPerymupoBaHus VMEHHO
TOIl T'PaHM OCHOBHOTO IIPUHINIIA, KOTOpas B Hau-
Oonplueit crereHu coobpasyercs ¢ HMM. B arom
CMBIC/IE MO>KHO TOBOPUTD O HA/IMYMY HEKOeIl CBSA3-
Ki (IIApPHBIX KAaTeropuii) B psifiaX OCHOBHBIX M OT-
pac/eBbIX IIPUHLVIIOB MEX[YHAPOJHOTO IIpaBa.
[IpuMepaMy MOTYT CITY>XXUTb, CKaXkeM, OCHOBHBIE
npuHuynbl MIT u orpacneBbie mpuHumne MOIIL:
yBaXKeHIe TOCY/IapCTBEHHOTO CYBEPEHUTETA U CyBe-
PEHHOro paBeHCTBAa (OCHOBHOJ NPUHIINII) U TIPUH-
IMI HEOTHEM/IEMOTO CYBEpEHMTETa TOCY/apCTB
HaJ| CBOVIMM €CTECTBEHHBIMI PeCcypcami; IPUHIIUII
COTpyAHMYeCTBa (OCHOBHOJ IIPUHIVII, 3aKpeIlIeH-
Hbll B Ycrae OOH) u mpuHIMI COTpyAHMYECTBA
B IIe/IAX Pa3BUTHA; IPVHIUII HEIPYMEHEHVS CYJIbI
Y YIPO3BI CM/ION KaK OCHOBHOJ NPUHLMUII 00Iero
MeX/JYHapOJHOTO IpaBa ¥ MPYHINI 3arpeTa IIpu-
HYZUTEIBHOTO B3BICKAHMA JOroB (B 6ojee mmpo-
KOM KJTIOY€ — MICTIO/Ib30BAHMA CUJIBI B MEK/[YHAPOJ-
HBIX 9KOHOMMYECKMX OTHOIIEHMAX)>,

3 Cm.: nucbmo MpesnpaerTa CLUA H.A. BynraHnHy ot 13 aHBapa 1958 r.: «Mbl cornacHbl € TeM, YTO KOCMMYeCKoe NpoCTpaH-
CTBO OyfeT MCnonb30BaTbCA TOMbKO B MUPHBIX Lienax» [batypuH 2005:11]. Kpome Toro, cm.: feHepanbHaa Accambnes OOH:
Pe3sontouma N2 1348 (XIll) ot 13 gekabpa 1958 r. «<Bornpoc 06 NCnonb30BaHMN KOCMUYECKOTO MPOCTPAHCTBA B MUPHbIX LIENIAX».
[Joctyn: https://undocs.org/ru/A/RES/1348%28XI11%29 (nata obpaLyeHna: 12.01.2021).

24 Cm.: UN General Assembly: Resolution No. 3281 (XXIX) dated December 12, 1974 “Charter of Economic Rights and Duties
of States”. URL: https://undocs.org/en/a/res/3281(XXIX) (accessed 14.01.2021).
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BynymHocTh oTpacieBoil pasBeTBIEHHOCTU B
paMKax CHCTEMbl MEX[IYHApPOJHOIO IIpaBa TPYJHO
OIHO3HAYHO IpefickasaTb. OfHAKO B CBeTe U3JIO-
JKEHHOTO IIPEJiCTaB/IAETC HEMaJOBa)XHBIM IOJ-
YEepKHYTb, YTO MCKYCCTBEHHOE BbifieneHue B MII
oTpac/eil WM «pasMHOXXEeHNe» IOC/IeNHUX TIPaBo-
BeflaMy Ha OyMare, B OTPbIBE OT peasyyil XU3HN 1
MEX/YHAPOJHO! IPAKTUKY, KOHTPIPOIYKTUBHO.
[TpuMedaTenbHo, 4TO ewe B Havyane 70-X IT. mpoO-
mtoro cronetus lenepanbHbiM cexperapem OOH
ObUI HpeRnpuHAT 00630p MEXAYHApOJHOTrO IIpaBa
B cere pemenusa KMII OOH cocraButh crmcok
TeM Il BKIIOYEHNUA B JJOITOCPOYHYIO IIPOIpaMMy
ee paboThl 1O KOAMPUKALMYU M IPOTPECCUBHOMY
PasBUTHIO MEX/YHAPOJHOTO TIpaBa”. B HeM copep-
)Kasioch 17 rmaB, 4acTh M3 KOTOPBIX COOTHOCKUIACH C
OTPACIAMY MU OOIIECUCTEMHBIMM MHCTUTYTaMU
MEX/YHapOJHOIO IIpaBa: IIPaBO MeX/[yHapOfHOI
0€301acHOCTY; IIPaBO SKOHOMMYECKOIO PasBUTHA;
OTBETCTBEHHOCTb TOCY[APCTB; IIPaBOIPEEMCTBO;
AUIUIOMATMYeCKOe U KOHCY/IbCKOE IIPaBo; IIPABO
JIOTOBOPOB; MOPCKOE IIpaBO; BO3JYIIHOE IIPaBo;
KOCMMYEeCKOe IIpaBo; IPaBO OKPY>KAalleil Cpefbl;
IIPAaBO MEX/YHAPOJHbIX OpraHM3alLuil; IpaBa de-
JIOBEKa; IIPAaBO BOOPYXKEHHBIX KOHQIMKTOB; MEX-
JlyHapoJIHO€ YroJI0BHOE IpaBo 1 fip. Kak BuUAHO, ¢
TeX II0p He CTO/Ib MHOTO€ M3MEHUIOCh B CTPYKTYpe
MEX/YHapOJHOTIO IIPaBa M KOMMYECTBEHHOM pOCTe
ero oTpacreit, 3iech Hab/MIOAeTCs CKOpee YCTOYN-
BOCTb, HEXKe/IU YIPOXKaIOIlyie TeMIIbI IO/ BYDKHOCTH.

4. CnenyanbHbie IPUHIVITBI
B MEXJ[YHApOJHOM IpaBe

Kak ykaspiBazoch paHee, 3TOT paspsAj, NpUH-
LJIIOB 3aC/TY>KMBAeT OT/IeNIbHOTO MeCTa B CHCTEMe
MEX/YHapOJHOIO IIpaBa, B TOM 4YUC/IE B CHCTEME
npuHIMnoB. CrenyanbHble IPMHLIMAIBL JEfICTBYIOT
B KOHKPemHvlX 0071acmsx compyoHuuecmea Cyob-
extoB MII: Hampumep, B cdepax MeXXAyHAPOLHOI
6€3011aCHOCTH, BOGHHOTO COTPYAHNYECTBA, OXPAHbI
KY/JIbTYPHBIX LJ€HHOCTEN, IIPAaBOBOJ IOMOLIV VN
06pa3oBaHus, HAyKN, TEXHNKI, TIepefjauyl TeXHOMO-
Ml ¥ MHHOBaLul (MEXOYHapOJHOE HAay4YHO-TeX-
HIYECKOe COTPYAHUYECTBO), GAHKOBCKOTO, TaMo-
KEHHOTO0, CTPaXxOBOTO Je/a, TOProByy, (pMHAHCOB,
KPE/IUTHO-/IeHeXKHbIX, Ba/lIOTHBIX MM MHBECTULN-
OHHBIX JM IIPOYMX OTHOLIEHMI, PeajnsyeMbIX Kak
B MHCTUTYLMOHAIM3MPOBAHHBIX, TaK M HE MHCTU-

TYLMOHAM3UPOBAHHBIX popMax (TpafuIMOHHBIX,
«KJTACCHYECKUX» MEXK/[YHApOJHBIX OpraHU3aLuit u /
VIV MHTETPALVIOHHBIX 00beIMHeHNiT 1 [p.), B KO-
TOPBIX CO3/]AIOTCA TaK Ha3bIBaeMble aBTOHOMHBIE /
«3aMKHYTBIe» / CIIeIMia/IbHbIe JOTOBOPHBIE PEXKIMBI.
CxaskeM, IPYHINIIBI MEX/YHAPOJHOTO HAyYHO-TeX-
HIYECKOTO COTPYAHNYECTBA, CONENICTBUA PA3BUTIIO
HOBEJIINX TEXHOJIOTMI B pa3BMBAIOLINMXCA CTPaHaX
B 3II0XY «YE€TBEPTOI IPOMBIILIEHHO PEBOJIIOLIY,
pOCTa YPOBHSA HAyKOEMKOCTI SKOHOMVK M UX JAMJ-
xuramusanyy  (uudposusanym) mnpruodpenn He-
COMHEHHYIO CHelM(UIHOCTb ¥ aBTOHOMHOCTDb II0
OTHOIIEHUIO K OCHOBaM IIPaBOBOTO PEery/INpOBaHIsA
Ipyrux chep denoBedeckoii fearenpHoctin. Onpepe-
JIECHHOV aBTOHOMM3AIM! TIPAaBOBOTO PEXMMA IIOf-
BEPXKEHO B HACTOsAILlee BPeMs JaXke PerylIATOpHOe
B3aJMOJIEICTBME TOCY/JAPCTB, OCYILIECTBIAEMOE B
YCIOBMAX OTCYTCTBYA MHCTUTYLVOHAIU3ALVIN, —
ec/ pedb MAET, K IPUMepY, O IapaopraHu3aluax
(BPUKC).

B cBeTe cka3aHHOro paHee paclpefeieHye Io
PasHbIM TpYIIIAM OTPACIEBbIX M CIIEIMATbHBIX
IPVMHINUIIOB B paMKaX MEX[YHapOJHOTO IIpaBa —
BOIIPOC OTHIONb He cxomactuyeckuit. Konkpe-
TU3aLUA BUIOBOTO MHOrooOpasysa HPMHIINUIIOB,
YTOYHEHJEe VX MeCTa B CTPYKType HOPMAaTMBHOIO
maccua MII 1, HaKoHell, yopsAgO4YeHNe TEPMIHO-
JIOTMY TPeOYIOTCA JUIA Lie/iell COBEpPIIeHCTBOBAHMA
perynmmpoBaHud. HeT Hy>X[bl JMIIHMI pa3 JIOKa-
3bIBaTh, YTO Y4YeT BCErO CIEKTPAa OTINYMTEIbHBIX
4epT (perymmpyeMbIX OOIeCTBEHHBIX OTHOIIEHMIL,
KOTOpbIe 00/TafjaloT COOTBETCTBYIOLIEH MHANBULY-
aJIbHOCTBIO II0 OTHOIIECHMIO K VX «BHELTHEMY PALY»
Y OfHOBPEMEHHO BHYTpeHHel 00I[HOCTBIO inter se
CO37aBaeMbIX HOPM, Lie/lell ¥ 3ajay, CTOAIIVX Iepe]
IPaBOBBIM PETyIMpPOBAHMEM, U30MPAEMbIX CIIOCO-
00B BO3JIEIICTBISI HA PEryIupyeMblil 00BeKT U Ap.)
KpaiiHe BaxkeH Ay obOecredenus sddexTuBHOCTI
paccMaTpuBaeMoro Iporecca.

CregoBaTelbHO, U TIOAXOA K CIEIMaTbHBIM
IPVMHIUIIAM B IBYX PasHBIX CUTYALMAX, KOTZIA Pedb
UJET O perJlaMeHTallMM COTPYAHUYECTBA B KOH-
KPeTHBIX O0acTAX IpY OTCYTCTBMM VHCTUTYLMU-
onaymsauuu (npepnonoxuM, MHTC) nubo xe o
JIOTOBOPHBIX ABTOHOMHBIX («CaMOJJOCTATOYHBIX»)
pexxumax, — Jo/pkeH 0bITh fuddepenmmposan. [lo-
HOTHUTE/IBHBIM 00CTOATEIbCTBOM, YCUIMBAIOLIVM
BOXHOCTb pasTPaHMYEHNs, CHeLUPUIHOCTb MHO-
kecTBa (PAaKTOPOB BIMAHUA M B CHJTY 3TOTO CIEIU-

% Cm.: UN International Law Commission: Report of the International Law Commission on the work of its twenty-third session,
26 April-30 July 1971. URL: https://legal.un.org/ilc/documentation/english/reports/a_8410.pdf (accessed 14.01.2021).
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a/IM3alMI0 PeryINMpoOBaHNA, a COOTBETCTBEHHO, I
POJIb «CIeLMaIbHBIX» TIPUHIINAIIOB, CTY>KUT K/IacCu-
¢buKkarys n ugeHTUgUKaLMA caMux 0ObeAuHeHNI 1
JIeVICTBYIOLIMX B HMX IIPABOBBIX PEXKMMOB B 3aBUCH-
MOCTH OT TOTO, ABJIAIOTCA /I OHU OOBIYHBIMYU MEXK-
TOCYapCTBEHHBIMU OObeNHEHUAMM, T. €. «KJIac-
CUYECKVIMI» MEeXK[YHApPOZHBIMU OpPTraHU3ALMAMM
(MMIIO - yHUBepCalbHBIMM VIV PerVOHa/IbHbI-
M) 160 00pa3oBaHMAMY MHTETPALVOHHOTO THIIA.
[l1s1 mocneHMX, HOMUMO CaMoli IPUPOZBI 00benn-
HEHNA TOCY/JapCTB, 3aK/TI0YAIONIeIICsA B MMITY/IbCaX K
VHTETpaLyy 1 cO06pasHOIi STOMY HallpaBIeHHOCTI
CBAA3€Il ¥ COTPYJHMYECTBA B IIEJIOM, CO BCEMU TIpU-
CYWMMM OCOOEHHOCTAMM, XapaKTepeH peruoHa-
7u3M (B IIPOTUBOBEC «K/IACCUYECKMM», B OO/BIINH-
CTBE CTy4aeB YHMBEPCATbHBIM MeX/YHAPOJHBIM
OpraHM3anysM), a 3HAUUT, KOMOMHAIS pbIYaros
BO3JIEIICTBUA HEIPABOBOrO (IIOUTUYECKOTO, UCTO-
PUYECKOTO, STHUYECKOTO, MHOIZIA PEIUIMO3HOTO
VIV IHOTO), HO YPe3BBIYaifHO BaYKHOTO, IOPOIO Jie-
TepMUHUPYIOLIErO NOPAMKA.

W ecnu 1A HeKOTOpPBIX cpep MPaBOBOIO pery-
JIMPOBAHVA MEXIYHAPOLHOIO COTPYAHMYECTBA BO-
IPOC O IIPUHINIIAX IPELCTABIALTCSA JOBOIBHO IIPO-
3a19eCKMM, TO IPUMEHNTEIBHO K TaK Ha3bIBaeMBIM
JIOTOBOPHBIM «CaMOJOCTATOYHBIM» / aBTOHOMHBIM,
CIIeIMa/IbHBIM U T. II. PeKMMaM OH JJalleKo He PA0-
BOJL. B cBsA3M ¢ 9TMIM yMecTHO yHoMsAHYTH inter alia,
4YTO 3TOT ACIEKT B COBPEMEHHOJ OTEYeCTBEHHOII
JIUTepaType 3a4acTyI0 PacCMAaTPUBACTCA JIMIIb B Ca-
MBIX OOIIVX YepTax, 4TO HEPEAKO CONPSKEHO C IIPO-
6meMam1t pparMeHTaINM MEKIYHAPOJHOTO TIpaBa.

Vnaye BHITTIANT COCTOSHME e/l B MHOCTPaHHOM
poxTpuHe. B wactHocTH, b.3umma u [I.ITynkoBcku
B CTaThe C roBOpALIMM Ha3aHMeM «O IUTaHeTax 1
BceneHHOI: caMOIOCTaTOYHbBIE PEXUMBI B MEXLY-
HAapOJHOM IIpaBe» He3aMeINTe/IbHO BCTIe] 3a OITy-
omukosanyeM poknaga KMIT OOH o ¢parmenra-
i MIT sarponynu 3m1060gHeBHbIe U GaKTUYECKN
Hepa3paboTaHHbIe T'PaHM aBTOHOMHBIX DPEXJIMOB.
[To mHOrMM BOmpOCaM (IIpUEM/IEMOCTM CaMOro
TEPMMHA, «UCKTIOYUTENTbHOCTI» CIIEIMaNbHOTO pe-
)KMIMa, COOTHOIIEHMA C OOLIMM MeX/YHapOJHBIM
IPaBOM U Ip.) OHM BBICTYIV/IV KPUTUYECKM HACTPO-
€HHBIMJ) OIIIOHEHTaMM UJell YYaCTHUKOB JUCKYC-

cun B Komncenn mexaynapopHoro mpasa [Simma,
Pulkowski 2006:483-530]. HacrosTenbHOCTb Kade-
CTBEHHOTO aHa/m3a u B Poccun, u 3a pybesxoM yka-
3aHHBIX VI IPOYMX aCIIEKTOB «aBTOHOMHBIX», «CaMO-
JIOCTaTOYHBIX», CIIEIMANbHBIX U T.J. «JOTOBOPHBIX
PEXMMOB» He yTpadeHa fI0 CHX I10p.

IlanHas peMapka TeM 6oJiee IpUMeHNMa K IIPUH-
LuIaM, feMICTBYIOIIMM B paMKax IocnegHux. Jlen-
CTBUTE/NIbHO, TeMAaTHKa, Kacalollasca IPUHIMUIIOB
HOJ0OHOTO pofia, 3aCTyXXMBaeT MHTepeca K cebe B
cuIy pasHbIX obcroATenbcTB. IIpexxze Bcero, atn
IPVHINIB, He Oyayuy HblHe KimaccuduumpoBaH-
HBIMM B Ka4yecTBE OT/e/IbHOTO BUIOBOIO MOHATHA
B HayuyHoM ammapare MII, cinegoBatenbHO, M He
BBICTYIIasl OCHOBATE/IbHO M3YYEHHBIM IPEIMETOM,
II0Ka He IIPMBJIEKAIOT BHYMAaHME TEOPETUKOB MeX-
[lyHapofiHOro IpaBa. [la 1 caMo sAB/IeHMe, Kacatolle-
€csl HEIIOCPEICTBEHHO aBTOHOMHBIX, CIIel[Ma/IbHBIX,
«CaMOJOCTaTOYHbBIX» JOTOBOPHBIX PEXJIMOB, HEOI-
HO3HAYHO BOCIPMHMMAETCA MEXIYHapOJHO-Ipa-
BOBOII JOKTpUHOIL. Ero o6¢cyxnenne B xofe Hoaro-
TOBKM MaTepUasIoB II0 TeMe B paMKaX IeATe/IbHOCTH
KMII OOH, copepxanne [lokmaga JVlccnenmosa-
TeNbCKOI TPYNIBI 11of, pykoBoacTBoM M. KockeH-
HMeM) O pparMeHTaly MEXYHAapOJHOTrO IIpaBa
¥ pa3BepHYBLINeECA IO 3TOMY IIOBOAY AebOaThl CO
BCeJl OYeBUTHOCTDIO MOATBEPXKIAIT TaKoe HaOIIwo-
fieHye™. YIOMAHYThI Bbille 0630p [enepanbHOro
cekpetapss OOH, HameTuBIINIT HalpaB/leHNs TeM
u paspaborok g KMII, fa u camn Texyuive mate-
puasnpl KomMyccun cBuieTeNIbCTBYIOT O BOSHUKHOBE-
HJM HOBBIX BUTKOB T€OPETHYECKUX CIOPOB II0, Ka-
3aJ10Ch OBI, HEO>KMAHHBIM BoIpocaM. B wactHocTH,
HpY MCCefoBanuy npobnemsr pparmentanuy MIT
U «CaMOJOCTATOYHBIX» JOTOBOPHBIX PEXKUMOB, KaK
cama Komuccus mexpynapopnoro mpasa OOH?,
TaK ) He CBA3aHHbIE HA TOT MOMEHT C ee paboToil
IpefCcTaBUTENM HAYKM MPUIIM K COBIAJAOLIEMY
MHEHMIO O CYILeCTBOBaHMM B HACTOsllee BpeM:d
0 KpajiHeil Mepe 4YeThIpeX IPUMEpPOB MOF0OHOro
popa: «IIOACKUCTeM, KOTOPbIe YaCTO aCCOLMUPYIOTCA
C TIOHATHEM «aBTOHOMHBIX PE&XMMOB», — JUIITIOMA-
TUYeCKOro IpaBa, Ipasa EBpormeiickoro coobuie-
ctBa, BTO u mpaB denoseka» [Simma, Pulkowski
2006:483]. KMII OOH pomyckaer pacumpenne

% OTHOLUEHME aBTOPOB K Ha3BaHHOMY ABJIEHMIO OTPAaXaeTCA B CaMMX 3arofloBKax HeKOTopbIx nybnukaumii [Lindroos,

Mehling 2005:860-866].

7 Kommcens mexgyHapogHoro npasa OOH: oknap WccnenoBatenbckoin rpynnbl «@parmeHTaumsa MexayHapogHOro npa-
Ba: TPYAHOCTW, 0BYC/IOBNEHHble AuBepcudUKaLmen U pacwmpeHnem chepbl oOxBaTa MexayHapogHoro rnpaea». OKOHYa-
TenbHO nogrotoBneH MapTttu KockeHHremun. 13.04.2006. C. 69-73. https://undocs.org/ru/A/CN.4/L.682 (nata obpalieHus:

15.01.2021).
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CIINCKA, BK/IIOYasd B HEro IyMaHUTapHOe IIPaso,
KOCMIYeCKOe 1 9KO/Iormyeckoe mpaso®. B cerop-
HAIIHYX YCTIOBYAX €71Ba JIV HE CAMBIM YCTOSABIIMMCS
«CaMOJIOCTaTOYHBIM» PEXUMOM CYMTAETCA IPaBO
MEXYHapOJHOI OTBETCTBeHHOCTU. IIpuBenenHble
CY>KTIeHMA 3aCTaB/IAI0T 3aJyMaTbCs HaJl OuepesiHOI
KaBeP3HOJI 3a/lauell: HeT 3al/I0 M B TYIUK TPajfin-
I[MOHHOe TocTpoeHye cuctembl MII? Benp nHanu-
1[0 TMIIOTETMYECKAsA YTpaTa 3TOM CUCTEMON CBOETO
«IBOVYHOTO» /ITOPUTMA pasBUTHA: obliee / Ienoe
(cucrema) — yacTh (OTpac/ib / MOJOTPAC/D) 3a CYET
CMeIIeHNA WY KOMOVMHAIMYU CTPYKTYP OTPAcib 1
aBTOHOMHBIJI (CIIEIVIa/IbHbII) peXXyM!
IIpencraBnsercs, OfHAKO, YTO TOTAJILHOIO pac-
IIPOCTPaHeH) A ABTOHOMHDIX PEKVMOB I TeM CaMbIM
nornomennsa umu orpacneit MII He mpowmsorizer,
IIOCKO/IbKY CTPOJ OTPAC/IM ¥ CTPOl aBTOHOMHOTO
PEXIMa CYILeCTBEHHO Pa3HATCA: B OTPAC/IU — OfIHO-
MepHBII (JIMHENHBI), a B aBTOHOMHOM peXNMe —
MHOTOMEPHBII, Pa3HONOPANKOBBII I pa3HOHAIIPAB-
neHHbI1. KpoMe TOro, MpoTNBOIOCTaB/Ie e 00111ero
VI CIIeL[VIA/IBHOTO (2 MMEHHO 3TO U COCTaB/IAET CyTb
IPaBOBOTO (PEHOMEHA B CIIy4ae «CaMOJOCTaTOYHO-
ro» IIPaBOBOTO PeXIMa) 0O BEKTUBHO IIPUCYTCTBYET
B OTPAC/IV TOPA3Ji0 B MEHBIINX MACIITa0e 1 KOHIIEH-
TpaLMy 32 CYET TOMOTEHHOCTY PETyIMpPyeMbIX 0011e-
CTBEHHBIX OTHOIIEeHNIT. CTONT TOIBKO 0OpaTUThCA K
IpyMepaM VHTEIPALVOHHBIX OObeIVHEHNIT WM K
HEKOTOPBIM MEX/[YHAPOJAHBIM OpraHm3alyAM (cKa-
xeM, BTO, MB®, MBPP), uT06bI IIOHATDH, HACKOJIb-
KO HEONPaBJAHHO TOBOPUTb O TOXJIECTBEHHOCTU
OTpacyell MeXyHapOHOTO IIpaBa U aBTOHOMHbIX
CrlelabHBIX PEXUMOB». Kpome Toro, ato Heus-
0eXXHO HOCTY)XMIO OBI TPUITEPOM A/ pa3pyIleHs

BCell CUCTeMBl MEXIYHapOJHOIO IIpaBa, HECMOTP:
Ha CETOfIHAIIHION ONTUMUCTUYHYIO PUTOPUKY, OIle-
PUPYIOLIYI0 MTHHOBALMOHHBIMY IIOHATUAMYU CUCTEM-
HOT'O MBIIUIEHN, CCTEMHON MHTErPALIUM 1 T. II.

Cneuyuanvrole NPUHUUNDL A6IMOHOMHBIX Pecu-
M086. JIaKOHMYHBIIT, HO He BCEMI IIPMHIMAEMBIIT OT-
BeT Ha BOIIPOC, OTPA)KEHHBII! B I10/13ar0JIOBKE, MOX-
HO IOy YU Th, 0OPAaTUBIINCH K OCHOBOIIO/IATAIOIIEMY
poxymenTy KMII OOH - poxnagy M.KockeHHueMu
0 ¢parMeHTaIMN MEXAYHAPOTHOTO IIpaBa, Ifie
ykasbiBaeTcs: «Takue 007acTy, KaK «IIpaBo B 00-
NacTU IpaB 4YenoBeKa», «mupaBo BTO», «eBpomeii-
ckoe 1npaBo» / mpaBo EC, «rymMaHUTapHOE IpaBo»,
«KOCMIYECKOE IIPABO», CPey IPOYMX, YaCTO Ha3bl-
BAaIOT «CHEVANbHBIMI» B TOM CMBIC/IE, YTO HOPMbI
06111er0 MEeX[yHapOJHOTO ITPaBa HPeIION0KUTENb-
HO M3MEHEHbI WIN JaXKe MCKIYeHbl IIpU UX IpU-
MeHeHVM. YacTo roBOpAT O «IPMHIMIAX MEKIYHA-
POJJHOTO 3KOJIOTMYECKOTO IIpaBa» MU «IIPUHIMIIAX
MEX/YHaPOJHOIO TYMaHUTAPHOIO IIPaBa», MMes B
BUJLY, YTO B OIIpEJIe/IEHHOI CTENIeHN 3TV IPUHIUIIbI
OT/INYAIOTCA OT TOTO, YTO oblliee IPaBO MpefycMa-
TPMBAET /I aHAJIOTMYHBIX CUTYaL[ii»*.

MoxeT cosfaTbca BIeYaTIeHMe, YTO sABJIEHME
aBTOHOMHBIX pexumoB (self-contained regimes)
BO3HMKJIO BCJIEACTBUE OYPHOTO PasBUTHA MEXIY-
HApOJIHO-TIPAaBOBBIX HOPM, MX CIIelManusalyum U
nuBepcuduKayy, IPUBEAIINX K 00MmupHoit ppar-
MEHTALMM MeX/IyHapOIHOTO IIpaBa, O KOTOPOI1 3a-
ropopuny b B KoHe XX-Havane XXI BB. Mex-
Iy TeM TePMMHOTIOTMYECKN ¥ (HaKTUIECKV C STUM
ABJIEH/EM MOXXHO CTOJIKHYTbCS ellle B IPaKTHKe
ITocTosAHHON MNanaThl MeXIYHAPOLHOIO IPaBOCY-
mus (meno «Yumobnmon», 1923 r.%0).

% Komwucecuna mexpayHapoaHoro npasa OOH: [loknag ViccnepgoBatenbckoi rpynnbl «@parMeHTaLmua MexayHapoaHOro npasa:
TPYAHOCTU, 06YCNOBNIEHHbIE AnBePCMdUKaLEN N pacluMpeHrem chepbl OXBaTa MeXayHapOAHOTO npasay. OKOHYaTeNbHO Nog-
rotoBneH Mapttu KockeHHremu. 13.04.2006. C. 73. ocTyn: https://undocs.org/ru/A/CN.4/L.682 (nata obpatieHus: 15.01.2021).
» Tam xe.

30 Permanent Court of International Justice. Case of the S.S. "Wimbledon". Judgment of 17 August 1923. URL: https://legal.
un.org/PClJsummaries/documents/english/5_e.pdf (accessed 16.01.2021). HecMoTps Ha M3BEeCTHOCTb Aena, HeNuLIHe
OCTaHOBUTbCA Ha HeM BBUAY MOUTU KJIAaCCUYECKOM UMCTOTbl HEKOTOPbIX XapakKTepHbIX YepT 3aTparMBaemoro npepmerta.
B cnope wwna peyb 0 npaBse, NPYIMEHMOM K N1aBaHMIO BOEHHbIX 1 UHbIX CYA0B MO KnnbckoMy KaHany, NocTpoeHHoMy [epma-
HMel Ha cBoel TeppuToprm 1 Jo 1919 r. meBLIEeMy CTaTyC BHYTPEHHEro BOAOTOKa rocyapCTBa, KOTOPOMY MprHagnexanu
oba 6epera. Bepcanbckm goroBopom 1919 r. Kunbckuii KaHan He 6bin NPUpPaBHEH K APYTIM BHYTPEHHUM CYLOXOAHbIM BO-
JoToKaMm B fepmaHcKom nmnepun. B ero Tekcte ectb ocobble npaBuia, NpefHasHauyeHHble UCKNoYUTENbHO ania Kunbckoro
KaHana, BO MHOTOM OT/IMYaBLUMECA PEryIMpoBaHMA MPOUNX BHYTPEHHUX CYAOXOAHbIX BOJOTOKOB MMMepun. KoHKpeTHoe
e pasnuume 3aKnyanocb B ToMm, YTo Kunbckuid KaHasn 6bi OTKPbIT 4J1A MPOXOAa BOEHHbIX Kopabnel 1 TpaH3nTa 8cex 20-
cyoapcms, He gotolowux ¢ l[epmaHued, Torga Kak obLyve npasuia NpeaycMaTpriBanm cBOOOAHDIN JOCTYN K €e BHYTPEHHVM
Cy[IOXO[IHbIM BOOTOKaM TOJIbKO A COIO3HbIX U aCCOLMMPOBaHHbIX AepxaB. [o3ToMy pexmnm KunbCkoro KaHana, Kak yka-
3biBaeTcA B ynomaHytom [loknage KMIMN OOH, umen «aBTOHOMHbIN XapaKTep», YTO O3HaYaeT NCKIoUYeHne AeCTBIA MONoxe-
HWIA, KacaloLmMxca Apyrux BogoTokos. Cm.: Kommccua mexxayHapopHoro npasa OOH: loknap ViccnegoBaTtenbckom rpynnbl
«DparmeHTaUMsA MEXAYHAPOLHOTO MNpaga: TPYAHOCTH, 00ycnoBNeHHble auBepcrdrKaLven 1 paclumpeHmem cdepbl OxBaTta
MeX[lyHapoaHoro npasar. OKoHYaTenbHo noarotosnieH MapTtu KockeHHmemu. 13.04.2006. C. 66-67. loctyn: https://undocs.
org/ru/A/CN.4/L.682 (nata o6palyeHus: 15.01.2021).
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Mexnay TeM 0003Ha4YeHHBIN pakypc obmagaer
JAJIeKO He 10 KOHL|A PACKPbITOM HAyYHOUM U IpaK-
TIYeCKOJ 3HaYMMOCThI0. Llennecoob6pasHo BbiennTh
BOKHEIIIYIO «CTHIKOBYIO» MPOGIEMATHKY: K HPU-
Mepy, BOIIPOCHI O LIMPOKOM M/, HA0OOPOT, Y3KOM
HOHVIMAaHWUM TEPMJHA aBTOHOMHBIII / CIIeIVia/IbHBII
pexuM, 06 abCOMOTHOCTI ¥ / VIV OTHOCUTETBHOCTI
«3aMKHYTOTO» XapaKkTepa aBTOHOMHBIX PEXIMOB,
0 BUJ]AX MX <«UCKIIOUUTETLHOCTN», O COOTHOILIe-
HUU 00U4UX U CHeyudnbHolX HOPM MeXAYHapOITHO-
ro TpaBa, «KECTKUX» («KOHI[EHTPUPOBAHHBIX») I
«crmabpix» («pazbaBeHHBIX») popMmax lex specialis
W T. IL, YTO CITY>KUT K/IFOUEBBIMY HPEIIOCHIIKAMU B
VICC/IEOBAHMY TAKOTO MOHATA, KaK «CIIelMaIbHble
HPVHIUIIB» B M&X/YHAPOSHOM IIpaBe. VIMEHHO 911
MOMEHTHI I SIBJIAIOTCA, COOCTBEHHO rOBOPS, IIpeBa-
JIMPYOLVMI TIPY YCTAHOBJIEHM) CYLIECTBA TOTO,
YTO HAa3bIBAETCA CIIELMAIBHBIMY, VM «CAMOJOCTA-
TOYHBIMI», T. €. ABTOHOMHBIMY JTOTOBOPHBIMU pe-
KMaMM, Tpebys CaMOCTOSATeIbHON IPOpadoTKu™.

[Ipn usydyeHnm 0003HAYEHHOI NPOOIEMATHIKI
CTIeflyeT IIOYePKHY Th, YTO U B OT/E/IbHBIX 00/IaCTAX
COTPYJHUYECTBA, ¥ B PaMKaX (yHKLVOHMPOBAHMNA
ABTOHOMHBIX / JOTOBOPHBIX IIPaBOBBIX PEXIMOB,
BK/IIOYas MeXAyHapopHble opranusanyu (Bcemup-
HyI0 ToproByio opranusaiyio (BTO) mm Mexpy-
HapoAHbIl BamoTHBI ¢oux (MB®), MexayHa-
ponHbI 6aHK peKoHCTpyKumu u passutus (MBPP)
U T. 11.) 60 uHTerpanmonusie ooveguuenus (EC,
EACT, EASC, Anpnckoe coobuiectso Haumit, HA-
®TA, MEPKOCYP; npoexr 6ynymero: «ITanad-
PUKaHCKOe 9KOHOMIYeckoe coobuiectBo» (ITA3C)
— opraHmsanus rocyfapcts AQpuKaHCKOro corwsa,
CO3JAI0IIAsA OCHOBBI I B3aMIMHOTO 3KOHOMUYe-
CKOTO pasBUTUA Cpeiy OOJbIIVHCTBA TOCYAAPCTB
apUKAHCKOTO PEryoHa, B Lie/MM KOTOPOJ BXOZUT
CO3JaHMe 30HbI CBOOOJHOI TOPTOBIIN, TAMOXKEHHO-
rO COM03a, 00Iero pbIHKA, [IEHTPATbHOrO OaHKa 1
€IHOJ BaJIOTBI, T. €. 9KOHOMIYECKOTO U BATIOTHO-
ro CO[03a; DKOHOMIYECKOe COOOLIECTBO 3amajgHo-
adpukanckux rocygapcts (OKOBAC - ECOWAS),
Bocrouyno-Adpukanckoe coobuectso (EAC), O6-
it peiHOK it Bocrounoit m FOxHoit Adpuxn
(COMESA); n pp.). IleppocTeneHHOe 3Ha4YeHME B
peryIMpoBaHMM COOTBETCTBYIOIIVX OTHOLICHWI
VIMEIOT, pa3yMeeTcsl, OCHOBHbIE ITPYHIMIIBI MEXY-
HapOJJHOTO IIpaBa.

HecMoTpsa Ha TO, 4TO TaKoll yTBEepXJEeHME, -
IpOM3BeJis BCe HEOOXOMIMbIe TPaMMaTIYecKye Co-
rmacopanysA. Tak, CrelManucThl, 3aHMMAIOIVecs
U3y4yeHUeM B3aMMHBIX cBA3eil PO ¢ mHOCTpaHHBIMU
rOCyJapcTBaMy, 00pamasch K KOHKPeTHbIM cde-
paM B3aMMOJENCTBUA TOCYAPCTB, OTMEYAIOT, YTO
MIMIUIEMEHTALUA OT/ENbHO B3ATBIX IPUHIUIIOB «He
JIO/DKHA OBITh MI30/IMPOBaHA OT pean3aluy MeKy-
HAPOJHBIX IPUHINIIOB JEATeTbHOCTH MEXIOCy-
JIApCTBEHHBIX 00BeAVMHEHNI, B KOTOpbIx Poccms
ABJIAETCA y4acTHuULEN, B 4yactHocTy, [llanxaiickoii
opranmusauym corpypguauuectsa, bPVMKC, a raxoke
00IeNpM3HAHHBIX TIPUHINIIOB MEXYHApOJHOTO
npasa» [[loBerkmua 2017:70]. B uenoM, KoHe4HO
e, OOIIVIT CMBICTT HAOJIIOfIeH i BepeH: HepasphIB-
HOCTb BCETO KOMIIZIEKCA MEXIYHapOJHO-IPaBo-
BOTO PeryIMpOBaHNUA 10 OTHOLIEHUIO K OCHOBHBIM
IPVMHLUIIAM MeXIYHapOIHOIO IpaBa, O KaKOoW Obl
€ro 4acTy HY TOBOPMUJIOCH, B TOM 4MCTIe M B paMKax
PasIMYHBIX IO IpPUPOAE MEXAYHAPORHBIX 00D-
equuenuit (BPVIKC, HIOC, EADC wau CHT u 1.11.),
oueByaHa. OfHAKO aKIEHT, [YMaeTCs, JO/DKEH ObITh
TIOCTaBJIeH Ha IHOM: CTOMUT NOf[4ePKHYTh He CTO/Mb-
KO TIPUHINUIIBI JIeATeTbHOCTY CAaMUX OpraHM3aINii,
CKO/bKO IPYHIUIIBI COTPYFHNYECTBA TOCYAAPCTB B
3TUX 00pa3oBaHMAX. ITO B KOpPHE IIOMEHsET JIeO,
Beflb CYLIECTBEHHbl He IPMHIMIIBI [IeATeTbHOCTI
KaKoii-mm60 opraHmsanmy, QyHKIMOHVPYOLIEH B
COOTBeTCTBYIOIeil chepe (BoeHHass 06e30IacHOCTD,
5KOHOMUKA, HayKa, TeXHJKA, 3[[paBOOXpaHeHue, 00-
pasoBaHMe, 9KOJIOTHA, Ky/IbTypa I T. IL.), @ IPMHIIN-
TIbI B3aMMOJIEJICTBIA TOCYAPCTB APYT C APYTOM B
paMKax JaHHOro 00pa3oBaHNA, KOTOPbIE 3aK/Iafbl-
BAIOTCS B €T0 OCHOBY C CAaMOT'0 Hayasa B CUIY CIIel]-
nuUKM perraeMbIx 3afad. B 3ToM mraHe nNpMHIMIIBI
VHTETPAIYIOHHOTO B3aMMOJENCTBUA CYIeCTBEHHO
OT/IMYAIOTCA OT IPUHIMIIOB KOOPAMHALINYI COTPYT-
HIMYeCTBA B MeKIYHAPOJHbBIX OPraHM3aIMAX «K/Iac-
CIYeCKOTO» THUIIA, XOTS IOHATHO, 4TO U T€, U ApyTue
OyAyT KOPHAMU YXOAUTb K OCHOBHBIM ITPVHIMIIAM
MeXlyHapofHoro mpasa. IIpy aToM, MOAUMHAACH
olpefie/IeHHbIM OTpacieBbiM npyHuynamM MII B 3a-
BYUCUMOCTH OT chepbl JeATETLHOCTI OpraHMU3aLuN
(xk mpumepy, B BTO 3T0 MHOrOCTOPOHHSSI MEXAY-
HapOJHas TOPTOB/IA, B MeX/[yHapOJHOM BaTI0THOM
¢douge 1 MexayHapogHOM 6aHKe PeKOHCTPYKIVN
Y Pa3BUTHA — BaTIOTHO-(VMHAHCOBAsA ¥V MHBECTHU-

31 Momumo maTtepmanos KMIMT OOH, ykasaHHbIX paHee, CM. peLLeHre BonpocoB o lex specialis B npoLecce BbipaboTKM npo-
ekTa CtaTell 06 OTBETCTBEHHOCTU FOCY[APCTB 33 MEXAYHAPOAHO-NPOTVBOMPaBHbIE feAHNS, 06 onpeAeneHU BUAOB UCKIIO-
YNTENIbHOCTV» aBTOHOMHbIX PEXMMOB, cooTHoLeHuA lex generali 1 lex speciali n ap. B: UN International Law Commission:
Third report on State responsibility, by Mr. James Crawford, Special Rapporteur. Para. 420. URL: https://legal.un.org/ilc/

documentation/english/a_cn4_507.pdf (accessed 16.01.2021).
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L[MOHHAasA fieATenbHOCTh, B IKAO - opraHusanysa
MEXXTOCY/IapCTBEHHOTO B3aMMOJIEICTBUA B 00/IaCTI
BO3JYLIHOTO COOOIeHNs, 6€30IacCHOCTI MeX/yHa-
POZHBIX MONETOB TpaxklaHcKoil aBuauny; B VIMO,
VIHMAPCAT - xoopamMHanus MeXHYHapOJHOTO
MOPCKOTO CY/IOXOZICTBA, CBA3M U 3KCITyaTaluy
pecypcoB MupoBoro oxeaHa; B VIHTepCIyTHINKe,
EBpomneiickoM KOCMIYeCKOM areHTCTBE — UCCIEN0-
BaHI€e ¥ OCBOEHIE KOCMIYECKOTO IIPOCTPAHCTBA; B
OBCE, OBMJIA, MATAT3 u fip. - COTPYHIYECTBO
Y KOHTPOJIb JyIs Liefieil MeX/JyHapoRHol 6e3omac-
HOCTM), CIelMajbHble IPUHLVIB OYAYT CTyXNUTb
CYLJHOCTHBIM IIPOSBJIEHMEM M COJiep>KaTelbHBIM
BOIUIOLEHVEM OCHOBHBIX puHuunos MIL

B poccuiickoil OpUAMYECKOI TUTEpaType He-
JlaBHET0 BPeMEHMU IOABUIOCh HEMAIO «HETPUBU-
aJIbHOTO» B PEIleHNN KPaeyrobHbIX BOIIPOCOB MH-
TErpaLIOHHOTO COTpyAHMYecTBa. Tak, B OffHON 13
HOBEJIIINX MyOIMKALNII TPV pacCMOTPEHIH PaBO-
BOTO PEry/IMpPOBaHMA MHTEIPaLlMy, BK/IK0YasA OHA-
THSA CUCTEMBbI IIpaBa U IIPAaBOBOJ CUCTEMBI, a TaKXe
IPUHILIMIOB ¥ COOTHOIIEHNS IIpaBa MHTErPalliOH-
HOro coobuiectBa («<KOMMYHUTapHOTO IIpaBa») C
00LMM MeX/YHAPOAHBIM IIPAaBOM, TOBOPUTCS 00
aBTOHOMHOCTHM IIPAaBOBOTO DPEXUMa COOTBETCTBY-
Iolero 06pasoBaHmA, KOTOpas IPOCTMPAETCA HO
TAKOJI CTEHeHN «0co00CTI» ero mpasa (K mpumepy,
EC), 4To MBICTIb O €ro cerperanyum 1mo OTHOIIEHNIO
K MeX[YHapOJHOMY IIPaBy B II€JIOM IIOKaXKeTcs
He TONbKO 3aKOHOMEDHOII, HO €fjBa /U He IIpMBe-
IeT K MpAMO IPOTUBOIOIOKHOMY BBIBOJY — O JIO-
munuposanun Hag MII npasa EC. B uwactHOCTH,
V.M. JIncmmy monaraet, 4to «uHCTUTYTH EC ...
yCTaHAaBIMBAIT COOCTBEHHBIE 6a30Bble QyHIaMeH-
Ta/IbHble HOPMBI ¥ IIPMHIUIIBI, KOTOPBHIM HE MOTYT

IPOTUBOPEYUTh HOPMbI MEXIYHAPOJHOIO IIpaBa»
[Indumy 2020:227]. Tloxkanyit, ¢ 9TUM KaTeropu-
4eCKM He/lb3sd COINACUTDHCA, Bellb UMEHHO HOPMBI
YcraBa OOH paccTaBAmoT 3mech Bce TOUKM HAT i,
yKasbiBasd B CT. 103, 4TO «B TOM ClIy4ae, KOIZia 005-
3aTenbcTBa YneHoB OpraHusanym 1o HaCTOALLEMY
YcTaBy OKa)XXyTCA B IPOTMBOPEYNN C UX 00A3aTeNb-
CTBaMM II0 KaKOMY-/IMO0 PYTOMY MeXAYHapPOITHO-
MY COIJIallIeHNIO0, IPEMMYILeCTBEHHYIO CUTY MMEIOT
06s3aTenbCcTBA O HacTosALeMy YcTaBy». Hukakux
coMHeHuit: Hopmbl Ycrapa OOH npesanupymoT Hap
MIOOBIMM VIHBIMU TIPaBWIAMV, B TOM YMCIIe M Hajl
HOPMaMJ periOHa/IbHbIX COITALIeHMII, BBICTyIas
COOTBETCTBYIOLIYM MEPUIOM IIPABOMEPHOCTH.
CnemoBareibHO, OOIIMIT BBIBOM, KAaCAIOLIMIICA
ClelaNbHbIX IIPYHIMIOB, B TOM YHUCIE TeX, YTO
OIIpENENAIT ABTOHOMHDBIV [OTOBOPHBI PEXNUM B
paMKaX VHTEIPalIOHHBIX OOBEIVHEHMI, TaKOB:
IOpUANYECKUM  (QYHIAMEHTOM CITyXaT OCHOBHbIE
IPMHIVIIBI MEKIYHAPOJHOTO IIpaBa, a UX KOHKpe-
TU3ALMA JO/DKHA Peajn30BbIBAThCA B ClIELMATbHBIX
HPUHIMIIAX KaXXJOTO VHTEIPALIOHHOTO O0befiHe-
HIA UHAVBUYAIbHO, 00 HET IPUHIIMIIOB MHTErpa-
LVIOHHOTO B3aMMOJENCTBUSA TOCY[APCTB OT/E/IbHO
OT 00IIero MeXXYHapOJHOTO IIpaBa U €ro OCHOBBI,
HO Ka)XXfIoe 00beIMHEeHMe CTPOUT COTPYFHUYECTBO
BXOJAILIMX K €r0 COCTaB TOCYHapCTB-Y/IEHOB, PYKO-
BOJICTBYACb Lie/IAMM, 3ajladaMil ¥ MHTEpecaMy, 3a-
(MKCHPOBaHHBIMU COBMECTHO B YYPEAMTETbHBIX
aKTax cooOlIecTBa IpY YCIOBUM X HEIPOTUBOpe-
4y efICTBYIOIMM MMIIePaTUBHBIM HOpMaM 001e-
ro MEX/IYHapOJHOrO IIpaBa I, pasyMeeTcs, KaK IOf-
4epKMBANOCh paHee, IIPeXJle BCero HopMaM YcTaBa
OOH. B cuny atoro mpuHnuie! nHTerpaunu 8 EC ot-
JIMYAI0TCA OT IPUHIUIIOB MHTErPALIMIOHHOTO COTPY-

32 Hapo 3ameTnTb, uto 1 camu pewenna Cypa EC He mpyT Bpaspe3 C npvBefeHHbIMY Hopmamu Yctaa OOH: B pene
«Kadi v. Council and Commission» Cyp nepBoi nHctaHuum Cyga cnpaseanusocTy EBponelickoro Coto3a, oxapakTepr3oBan jus
€0ogens Kak «CBOJ, HaUBbICLLNX HOPM MeXAyHapomaHoro nybnunyHoro npasax. Cm.: European Court of Justice: Yassin Abdullah
Kadi v Council of the European Union and Commission of the European Communities. Judgment of the Court of First Instance
(Second Chamber, extended composition) of 21 September 2005. Para 226. URL:https://curia.europa.eu/juris/showPdf jsf;js
essionid=82FE99DA5F576CBBE27B29B1EC7E6D8C?text=&docid=59906&pagelndex=0&doclang=en&mode=Ist&dir=&oc
c=first&part=18&cid=14470819 (accessed 17.01.2021). N xoTa marncTpanbHbiii BEKTOP B YNOMAHYTOIN YacTU NMPAKTUKL 3TO-
ro cynebHoro yupexxaeHvs He ABNAETCA YCTONUMBBIM (B My6GNMKaLMAX HAa3BaHHOrO aBTopa CrpaBedMBO YKa3biBAETCA U
Ha 3T0), MPY BCEX MPOYMX YCNIOBUAX 6OMbLUMM BeCOM 06/1aAaeT COOTBETCTBEHHO Ta MPaBOBas MO3WLKs, KOTOPas Nosy4msa
MOJNIOXUTESTbHBIV OTKNVK B MeXAyHapoaHOM MacluTabe. B JaHHOM ciyyae 3To NOAKPennAeTca U eBPOnenicKon JOKTPUHON
(cm.: [Conklin 2012:837-861]), 1 koHcTaTaumamu KMIM OOH (cm.: International Law Commission. Sixty-ninth session. Geneva,
1 May-2 June and 3 July—4 August 2017. Cm.: UN International Law Commission Second report on jus cogens by Dire Tladi,
Special Rapporteur. P. P. 3/47-4/47. URL: https://undocs.org/en/A/CN.4/706 (pata obpaiieHus: 17.01.2021). Boobuye ykasa-
HMe Ha NPUBEPXXEHHOCTb NPUHLMMNAM MEXAYHAPOLHOro NpaBa COAepPXKNUTCA B yupeauTesnbHbix aktax EC n npaktuke Cyga
EC. BmecTe ¢ Tem Bpsf i 6bi10 6bl yMECTHbIM ynpolleHne npobnem — 06 3TOM CBUAETENbCTBYIOT pasfivyHble NMoaxonbl K
onpegeneHnio COoTHoLleHus npasBonopsaaka EC n mexgyHapogHoro npasa. Cwm.: MicnonvHos A. leno Achmea, aBToHOM-
HbIl xapakTep npasa EC n npasa EASC 1 6eccnaBHbl 3aKaT KOHLENLUN <MHTErPaLUOHHOro npasay. — 3akoHPy. 29.03.2021.
Loctyn:https://zakon.ru/blog/2021/3/29/delo_achmea_avtonomnyj_harakter_prava_es_i_prava_eaes_i_besslavnyj_zakat_
koncepcii_integracionnogo_p (accessed 17.01.2021).
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HI4YecTBa B EBpasniickoM 3KOHOMMYECKOM COI03€, a
PYKOBOJISILIIVIe HOPMBI ITPaBa « AHJICKOTO cO00I[ecTBa
Harmit» — ot mpaBa MEPKOCYP («fO>xH0aMepuKaH-
CKOro 0011er0 pbIHKa»), paBHO KaK mpuHummbsl HA-
®TA ornmyarorcsa oT npuHIuNos Espomnerickoit ac-
coyanuu csobopuoit Toprosmu (EACT) n 1.1, Insa
cpaBHeHM:: npaBo EC, He BIIOJIHE «TOMOI€HHOE» C
TOYKM 3peHusA (HOpMaTbHO-IOPUANYECKON OLHKN
(byHIaMEHTaIbHON OCHOBBI, IOCKOJIBKY OIepUpY-
eT NPUMHLUIIAMY, «LeHHOCTAMM», a TaKXKe «1lIeHHO-
CTAMM OOLIECTBEHHOTO YCTPOVICTBA», pacIonaraeT
HPUHLMIIAMY  CYOCHAVAPHOCTY, IPONOPLMOHAND-
HOCTH, PaBEHCTBA TOCYlapCTB-Y/IEHOB, YBa>KEHM:
HAIVIOHA/IbHON MHJIVBUIya/TbHOCTH, JIOSIIBHOTO CO-
TPYJHNYECTBA, B3aMMHOIO YBXKEHVA M COfIENCTBIA
IpPYT IPYTY B BBHINOJHEHMM 3a[ay, BBITEKAIOUINX 13
HloroBopos (c1. 4 MaacTpuxrckoro gorosopa). B
4yc/ie LIeCTH NPUHLUIIOB Kak yeHHocmeil Coo3a,
3aKpeIUleHHbIX B cT. 2 [IEC, 3HavaTcA: yenobeveckoe
JIOCTOMHCTBO, CBOOOJIA, IeMOKpATIiA, PaBEHCTBO, TO-
CIIOJICTBO IIPaBa, COOMIOfieHNe IIPAB YeNOBEKa, BKIIIO-
4as IIpaBa /ML, IPYHAJIeKAIMX K MEHbIIMHCTBAM.
ITomumo 3TOrO, CYLIECTBYIOT €11l€ LIeCTh LIEHHOCTEI,
YKa3aHHBIX B KayeCcTBe MPUSHAKOS 00ULeceeHH020
ycmpoticmea TOCYJapCTB-YIEHOB: IUIIOPalnsM, He-
AVICKPUMMHALM, TEPIMMOCTD, CIPaBeJIMBOCTD, CO-
JIMJIAPHOCTD, PABEHCTBO JKEHIIVH Y MY>K4MH.
IIpaBo EBpasmiickoro 3KOHOMMYECKOTO COH032
(EASC) cTpontcst Ha IPUHINMIAX, TTEPeYVCTIeHHBIX
HeToCpefiCTBeHHO B cT. 3 JloroBopa o EASC: yBaxe-
Hue OOIIeNPU3HAHHBIX IIPYHIUIIOB MEXIYHAPOJ-
HOTO IIpaBa, BK/IK0Yas IPMHIMUIIBI CYBEPEHHOIO pa-
BEHCTBA IOCY[APCTB-Y/IEHOB U VX TEPPUTOPMAIBHOI
LIeJIOCTHOCTY; YBa)KeHIE OCOOEHHOCTeil IOMUTIYe-
CKOTO YCTPOIICTBA TOCYAPCTB-WIEHOB; ObOecIeyeH e
B3aJ/IMOBbITOJJHOTO COTPY/JHMYECTBA, PABHOIPABUA U
yd4eTa HalMOHA/IbHBIX MHTEPECOB CTOPOH; COOMofie-
Hye IPUHINIIOB PHIHOYHOJ SKOHOMUKM U JOOPOCO-
BECTHOJ KOHKypeHLNy; QYHKLIVOHMPOBAHME TaMO-
KEHHOTO COI03a 0e3 U3BATUIL ¥ OTPaHMYeHNIT TT0CTIe
OKOHYaHM:A IlepeXOfHbIX IepuopoB. [Ipy aToM B mpe-
ambyre yupenurensHoro akta EADC HeByCMbICTIeH-
HO 0003Ha4YeHbI IPVBEP>KEHHOCTD «LIe/LAM Vi IPUHIIN-
nam YcraBa Opranusarnyy O6beuneHHbIx Hanmit, a
TaKOKe PYIUM oOLIePU3HAHHBIM IIPYHLMIIAM M HOP-

MaM MEX/[YHapOZHOTO IIpaBa», CTPEM/ICHNE K «yKpe-
TI/TEHI0 9KOHOMITYECKOTO B3aYIMOBBITOJTHOTO COTPY-
HIYECTBa» C APYTYMM CTPAHAMM, MEXYHAPOIHbIMM
VIHTETPALVIOHHBIMY OObeIVIHEHVIAMI 1 MEX[YHAPOJI-
HBIMJ OPTaHM3ALMAMY, y4eT HOPM, IIPaBIUI U IIPYH-
uIos BceMypHOI TOProBoli OpraHy3aL .

[lpyras napa MHTerpalMOHHBIX COO01IIeCTB, 00b-
e[MHsEMBIX, TTOKaNyli, MUIb GOpManbHO OOIIHO-
CTBIO OPraHM3ALVIOHHO-IIPaBOBO (OPMBI UHTe-
Tpauuy B Buje 30HbI cBo6oxHOI Toprosu, - EACT
(EBpormeiickass accouumaipysi CBOOORHON TOPTOBIIN)
u HADTA (CeBepoamepukaHCKOe COITIAIIEHNE O
cBobopHOIt TOoprosie, HeiHe USMCA) - He Tonmb-
KO C TO3MLMII NPYHLNIINAIBHON OCHOBBI, HO U IO
MHOTYM VMHBIM Ba)KHEIIINM IapaMeTpaM BBITIALUT
KOHTPACTHO, YTO IIOATBEP)KJAET CIPaBeIINBOCTD
BBILIETPYBEJIEHHOTO Te311Ca O KOPEHHBIX Pa3/INyn-
AX B YCTPOJCTBE ¥ OpTaHu3aluy MHTerpanyn. Tax,
B yupenutenbHoM akte EACT B mepBocTeneHHOM
nopsifke ¢uxcupyercs Qopmar obbenuHeHMsA C
3aKpeIJIeHNEM TOTO, YTO «YUPEKHAeTCs MeX/yHa-
popHad opraHmsanua «EBponeiickad accoupanus
CBOOOJHOJT TOPrOB/IN», B Ja/IbHEIIIEM MMeHyeMast
«Acconmanmsa»» (cT. 1) M mepedncieHueM INpUH-
IMIOB: COfleIICTBUE ¥ YIITyO/IeHne COTPYHNYeCTBa
no ymbepanusalyy TOPTOBJIM, MOC/IELOBATEIbHOE
JOCTIDKEHNUE Lieniell CBOOOABI IepeMelleHns JINL,
TOBApPOB, YC/IyT, MHBECTUILINII, OXpaHa TIpaB MHTEN-
JIEKTya/IbHOI COOCTBEHHOCTM, B TOM 4MCTIe C YCTa-
HOBJICHJEM B OIpefie/IeHHbIX 00/MACTAX IPUHLVIIA
HAIlMOHA/IBHOTO PEXVMa, Ha OCHOBE COOMIOfieHNA
yCIOBUIT JOOPOCOBECTHOI M CIIPaBeIIMBOI KOH-
KypeHImy, obecredeHns 3KOHOMIYECKOTO POCTa,
YCTOMYMBOrO pasBuTuA U Ap. VIHbIMK crioBaMu, He-
JIBYCMBICTIEHHO (IIpyYeM HOJIOKUTENbHO) PelaeTcs
BOIIPOC O MEXJYHApPOJHON HPaBOCYOBEKTHOCTI
opraHmsanyu. B mpoTnBoBec 3TOMy HOBOE COTIalIe-
Hyte Mexxay CIIA, Mekcuxkort 1 Kanagoit (USMCA),
BCTynuBluee B cuny ¢ 1 urond 2020 r., He cOXpaHUIIO
flake B Ha3BaHMM YIIOMMHAHMA O COTPYJHMYECTBe
B paMKaX CeBepO-aMepPMKAHCKON 30HBI C60000HOM
mopeosny TpeX TOCYAApCTB, pealbHO obecreuns
takoByro /b A CIIA, a B nesom meperno Ha
PebChl MPOTEKIMOHM3MA U IBYCTOPOHHMX OOMe-
HOB, IIpeX/ie Bcero, co croponsl CIITA™.

33 Cyp EC 06bABMN 3TV LIEHHOCTU OCHOBOW CyLlecTBoBaHUA EC, npoasuKeHne KOTopbix fBAseTca uenbio EC, B TOM umcne Ha
MeXayHapoaHou apeHe B cootBeTcTBMY €O CT. 3 IEC. MinntocTtpaumen ycunun EC no nogaepaHuio 1 COXpaHeHuto npuHyuna
20cnodcmea npasa Coto3a ctano paspelueHve Cygom EC gena o NnprisHaHUM M3MEHEHUIA NMONbCKOTO 3aKOHOAATENbCTBA, CO-
KpaLLarLwumx CPoK NoIHOMoumI cyfelt BepxosHoro cyaa, npotmsopeyvawmm JEC [Jndwmy 2020:105].

3 Cm.: Wkonsap H. HoBoe HADTA: cBo60oaHasA TOProBns Mo NprUesioMm npoTeKkUroHr3Ma. — Pocculickuli cosem no mexoyHa-
podHeim Oenam. 8.02.2019. Joctyn: https://russiancouncil.ru/analytics-and-comments/columns/united-states/novoe-nafta-
svobodnaya-torgovlya-pod-pritselom-protektsionizma/ (gata obpatieHus: 22.12.2020).
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Ilpaso Bcemupnoii mopzoeoii opzanusavuu
(BTO) u npunyunvt npaéa BTO. Ocoboe mecto
Cpeiy JIOTOBOPHBIX ITPABOBBIX PEXKVMMOB 3aHMMAeET
npaBo BTO u, B cBeTe paccMaTpuBaeMoro npeiMera,
npuHImIe npasa BTO. Bmecre c rem mpaso BTO - He
TOJIBKO «IIPaBOBOJ PEXIM, NEICTBYIOLINIT B paMKax
MEXIYHapPOJHO! OPraHM3aLMN», KOTOPBI peryiu-
pyeT ee yupexjeHe, COBEepLIEHCTBOBAHME VI Pa3BM-
TUe, pea/M3alyIo IIPaBo-, JeeCoCOOHOCTY, IpaBa
M 00SA3aHHOCTU COITTACHO MEXJYHAapOJHOMY IpaBy
Y HAIMOHA/IbHOMY IIPaBy CTPaHbI MECTOHAXOXKJie-
HMA IITab-KBAapTUPbl OpraHM3allvM, OTHOLIEHMA C
IPYTUMI MEXYHAPOITHBIMM OpPraHaMMU VU YYPeK-
JeHNAMY M CyObeKTaMM MEeXIYHapOJHOTO IIpaBa,
HpeKpalleHne AeATeIbHOCTU U T. A., HO 9TO elle 1
1paBoBoil PpyHIZaMeHT obecredeHns GpyHKIMOHNPO-
BaHMA MeXIYHAPOTHON MHO20CHOPOHHELL 1Mopzo6oii
cucmempl. COOTBETCTBEHHO NPMHIMILI IIpaBa BTO
BK/IIOYEHBI OPraHNYeCK! ¥ B JAHHYIO CUCTEMY CO
BCEMI ee 0COOEHHOCTAMIL, Y B TIPOLIECC JOCTYDKEHVA
IPOBO3I/IAIICHHBIX B YYPEAUTETLHOM aKTe Lierei
u 3aja4. He nMes BO3MOXXHOCTH CIeLVa/IbHO OCTa-
HaB/IMBATbCS HA JAHHOM BOIIPOCE™, OTMETVM JIMILb
caMoe CyI[eCTBEHHOe: HPVHLVIIBI HeJVICKPUMIHA-
vy (3ampeTa AMCKPUMMHALINK) B TOPrOBIe, HAM-
Oorblrero  671aronpyuATCTBOBAHMA  (YCTAHOB/IEHMS
pexxyMa Hayboee O7IaronpusATCTBYeMOIT Halllu ), Ha-
IMOHAJIBHOTO PEXVMA, IpedepeHINaNIbHOTO PeXi-
Ma B IO/Ib3y PAa3BMUBAIOLINXCA CTPAH, B3AMMHOCTH 1
B3aJIMHOJI BBITOJIBI, CBOOOJBI 11 /IOepanusaLym Top-
TOB/IM, CBOOOJbI KOHKYPEHINY, TPAaHCIAPEHTHOCTI
(pO3payHOCTH), 3aIpeTa UCIOIb30BAHNS CKPBITBIX
6apbepoB B TOProB/ie KaK CPeICTBAa KOHKYPEHTHOI
60pbOBI, — 9TO MOTHOLIEHHbIE IIPAaBOBbIE IPYHINIIBL,
T. €. PyKOBOJALIYE TIPeIMCAHYIA, BBIPAXKEHHBIE IOpH-
IMdecKu Kak HopMbl paBa BTO, koTopble HOKHBI
perymmpoBaTh B3ayMOOTHOLIEHVA Y4aCTHUKOB MeXK-
IYHapOIHOI TOProB/y, ABsAomxcsa wieHamMu BTO.
BMecre ¢ TeM OTHeceHMe BbIIIEYKa3aHHBIX HOPM
K crenydUyeckuM IPYHLUIAM MEXJYHapOITHOTrO
TOPrOBOTO IIPaBa, a ellje IIMpe — MeKJIYHAPOZHOTrO
5KOHOMIYECKOTO IIpaBa — He BCErfla eVHOMYIIHO
BOCIIPMHUMAETCA B Cpefie TeopeTnKoB. OTHM aBTOPbI
BUIAT B IIPUHIMIIE HAIMOHAIBHOTO PEXMMa CO0-
CTBEHHO IPUHINI MeXAYHAPOJHOI TOPTOB/N, T. €.
OCHOBOIIO/IAraollee IPaBI/IO IMOBEEHMNsA, OIperie-
JIA0LIee IPUAIIecKil GyHAAMEHT B3aIMOOTHOLIIe-
HIIT MeXJy TOCYJapCTBaMy — CyObeKTaMy MeXHy-

% TMoppobHee cm.: [Mpaeo BTO...2016:78-127].

HapopHoro Toprosoro mpasa (V. C. Ileperepckuit,
JI. A. Jlyny, M. M. Borycnasckwit u fip.), fpyrue yc-
MaTpVUBAIOT B HEM HEKWJI «BHYTPEHHMIl PeXNM»,
0c000 CBA3BIBASA C €TO JEIICTBMEM OIPAaHNMYEHHYIO
chepy perympoBaHus, pexxiie BCETO, MHOCTPAHHOE
uHBecTpoBaHye. IlomyepkHeM: Oymydym BbIpake-
HBI TeKCTya/lIbHO B cornameHusax mnakera BTO, onn
COCTAB/IAI0T KOPEHHOI MAaCcCUB PYKOBOJAIMX IIpa-
BIWI NOBEEHNA YICHOB OPIaHM3aLMM M OOpasyroT
CHeyuanvHulli NPasosotl pexcum, TIPVHATDIA B 3TON
MHOTOCTOPOHHEII TOProBoli cucreme. Bompoc o cre-
IIeHJ aBTOHOMHOCTY TaKOT'O «[0TOBOPHOTO» PEKIMa
HOPOX/jaeT HEOJNHO3HAUHble OTBETHI B JIUTEpaTy-
pe. Mexly TeM Ba)KHO IPOSACHUTD, YTO K€ VIMEHHO
CKpeIULAET CIIeLVa/IbHBII JOTOBOPHbII PEXIM IIPaBa
BTO kaxk TakoBoii. [IpesyMnims ero BKIOUYeHHOCTI
B PaMKJ MeX/[YHAPOIHOTO ITpaBa, 6€3yC/I0BHO, HOIDK-
Ha OBbITb IIOCTaB/ICHA HA IepBOe MeCTO. DTO MHEHIe
PaseNAIT eC/ He BCe, TO GONBLINHCTBO CIIeLYa/In-
cToB. B TO >ke BpeMsA Iepeylc/ieHHble PaHee IIPMH-
MBI caMy 110 cebe He cMorm 6bI copMupoBaTh
ABTOHOMHBII IIPAaBOBOJ PE&XMM, IIOCKOJIbKY OHM W3-
BECTHBI U APYTUM OOJIaCTAM MEXYHAPOJHOTO Ipa-
Ba. Crefj0BaTe/IbHO, peyb JO/DKHA VIATY 00 MHBIX MH-
CTPyMeHTaX, KOTOpble obecrieunBany Obl BHYTPEHHe
€IMHCTBO U 1I€/IOCTHOCTb PaCCMATPMBAEMOI0 IIPaBO-
BOro pexxuMa. TaxkoBbiMu B IpaBe BTO BbicTymator
HPYHIVIIBL ¥ HOPMBI JPYTOTO, HEXKENN U3/I0KEHHbIE
BbILlIE, PYHKIMOHAIbHOTO Ha3HAYeHVIA, IIPY3BaHHbIE
obecreunBarth yperympoBaHye CIOPOB, PAaBHO KaK 1
«IIpe3yMIIMN», «CTaH/IapThl», TOJIKOBaHUE MEX[Y-
HapopHbIx cormautenuit BTO (B mpouecce peanusa-
1y npaktuku OPC BTO). MHoroe 13 BBIIBUHY THIX
TUIIOTETHYECKMX TIIPEJIIONOKEHNUII  PACKPbIBAETCA
HEIOCPEeCTBEHHO B HOPMaX «OXBaYeHHBIX COITIALIe-
Huit» BTO. B vactHOCTH, CT. 3 JJOTOBOPEHHOCTM O
IpaBMU/IaX ¥ IPOLeypax, PeryMpyoux paspelie-
HI€ CIIOPOB, HEJBYCMBICTIEHHO YCTaHAB/IMBAET, YTO
«cyucreMa yperymposanus cropos BTO saBnsercs
IIeHTPa/IbHBIM 3/1EMEHTOM, 00ecIeuNBaoIM 6e30-
IIACHOCTD U IIPEfICKa3yeMOCTb MHOTOCTOPOHHEN TOp-
rOBOJ CUCTeMbl. Ee 4leHbl IPU3HAKIT, 9TO CUCTEMA
YPETyIMpOBaHMA CIIOPOB MMeET LIebI0 OXPaHATh X
npaBa 1 06:A3aTeNbcTBa 10 OXBayeHHbIM Corarie-
HMAM U BHOCUTb SICHOCTb B OTHOLIEHMU JIe/ICTBYIO-
mMX monoskeHnit 3tux CorauieHnii B COOTBETCTBUN
C OOBIYHBIMM TIPAaBMIAMM TONKOBAHMA MEX[yHa-
poxmHoro mpasa»®® (1. 2 c1.3). Tak, ecn B 1enom B

% MappakellcKkoe cornalueHvie 06 yupexaeHum BcemmpHoii Toprosoii opraHusaumm ot 15 gekabpsa 1994 r. Mpunoxexue 2.
[loroBopeHHOCTb O MpaBwax 1 NpoLeaypax, Perynnpyowmx paspeLueHre cnopos. — CnpagoyHo-npasoeas cucmema la-
parm. Joctyn: http://base.garant.ru/2541158/ (accessed 12.01.2021). MyHKT 2 cT. 19 [JoroBOPeHHOCTM YETKO NpeaycmaTpu-
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OTHOILIEHNAX, perymmpyembix mpasoMm BTO, mpu-
3HaeTcs IpYMeHeHNe IPYHIIUIIOB OTBETCTBEHHOCTH,
CBOJICTBEHHBIX 0011[eMy MeXIYHapOJHOMY IIPaBy, TO
1. 8 cT. 3 JJoroBOpEHHOCTY MMIIEPAaTUBHO YCTAaHAB-
JIMBAeT, 4TO «B CIy4asX HapyLIeHVs 00:A3aTebCTB,
IPMHATBIX Ha OCHOBe oOXBadeHHoro Cor/aleHnus,
B030y)Xaemoe Jieio cuntaeTcs prima facie genmom 06
aHHY/IMPOBAHNM WM COKpAIleHNM BBITOf». B Takoit
CUTYyaluK pedb ueT 06 0c060M MHCTPYMeHTe IIpaBa
BTO, KoTOpbIif CTOUT Ha CTpaXke COIIACOBAHHOTO U
HPMHATOTO €0 YWieHaMy ITPaBONOPs/IKa — IPe3yMIl-
MY «aHHY/IMPOBAHMA WM COKPAIEHN BBITO». ITO
O3HA4aeT, YTO OOBIYHO HAPYILIEHNE IPABII BIeYeT
HeO/IaronpyATHbIE MOCIEACTBIA JIA IPYIUX YWICHOB
coobiectsa (001N TOFIXOT B IPaBe OTBETCTBEHHO-
CTM B MEXX/YHapOJJHOM IIpaBe), a B MHOTOCTOPOHHeI!
toprosoit crucreMe BTO mepBocTemneHHbIM 00s13a-
TeJIbCTBOM BBICTYIIaeT obecIieyeHne OTMeHbI IpH-
HATBIX Mep, eC/IM YCTaHABIMBAETCs, YTO OHU HECo-
BMECTHMBI C MOJIOXKEHMAMI KaKOro-mbo U3 makera
«OXBaYeHHBIX coryanenuit». Obpaiienne K KOMIIEH-
caluy, KOTOpoe SBJIAeTCA OPAMHAPHBIM B IepeyHe
Mep BO3MeIeHNs Bpefa, IPUUNHEHHOro0 IpaBOHa-
pylleHreM, B o0lieM IIpaBe MeXIYHApOJHON OT-
BETCTBEHHOCTI, 3/1eCb CIefiyeT TObKO B TOM CTy4ae,
ecrm HeMeJ/IeHHas OTMeHa IPMHATON Mepbl He OCy-
I[eCTBMMA, ¥ IMIIb Ha BpeMEHHOII OCHOBE 10 OTMEHBI
Mepbl, HECOBMECTMMOII ¢ oxBaueHHbIM Cor/aieHn-
em. «[TocrenHAA BO3MOXXHOCTD, KOTOPYIO HACTOAIIAs
JIOrOBOPEHHOCTb ITIPEOCTaB/IAeT WIeHY, Ipubera-
IoIeMy K IpOIefypaM yperylInpoBaHusA CIOPOB, —
3TO NPUOCTAHOBJIEHNE JIEVICTBUA YCTYIIOK MU JIPY-
rix 00s3aTeNbCTB MO OXBaueHHbIM CoIaleHNnAM
Ha IMCKPUMIHALIMOHHOI OCHOBE IO OTHOLIEHMIO K
Ipyromy wieHy npu ycnosun, ecmt OPC paspertaer
Takue Mepbl» (1.7 c1.3). [IpencTaBieHHbI TOPSTOK
U XapaKTep IePevNCIEHHbIX NeVICTBUIL, HallpaBsisie-
MbIX B afipec yieHa BTO, B nonHoit Mepe BMellaeT B

cebs1 OTBET Ha IIOCTAB/ICHHBIII PaHee BOIPOC O JIBU-
JKYIIUX CUJIAX, IPUBOJALIMX B IefICTBUE MEXaHNM3MbI
aBTOHOMHOTO JIOTOBOPHOTO pexXuma. JlymaeTcs, HeT
HYXX/IbI YKa3bIBaTh, YTO YCTPAHEHMe WM TIOBPeXe-
HIe KaKoro-160 13 Ha3BaHHbIX 3BEHbEB PA3PYLINT
Bcio cucteMy «mpasa BTO». Hegapom cerops, korga
MeXaHM3MBbI U TIPOLIeAYpPhl YPEryIMpoBaHNsA CIOPOB
B BTO ncnpIThIBaOT KpU3UC, BO MHOTOM BbI3BaHHBIN
mectpyktuBHbIMU fieiicTBuAMY CIIIA, nogsepraeTcs
Cepbe3HBIM PUCKAaM I CaMa MHOTOCTOPOHHSA TOPro-
Basg cucreMa BTO, odopmnennas Mappakemickum
COIIalleHVeM Y TIPUIOKEHUAMN K HeMY.

Mescoynapoonoe HayuHo-mexHu4eckoe CO-
mpyonuvecmeo (MHTC). BBupy cBoeit 3Ha4mMo-
CTH B Pa3BUTUY SKOHOMUKY OTEIbHBIX TOCYAAPCTB
¥ MMPOBOJ 95KOHOMUKM B II€/IOM HayKa B COBpPeMeH-
HOM 001IIeCTBe CTajla HeIIOCPeACTBEHHON ITPOU3BO-
putenbHoit cunoit, » MHTC 3acnyxuBaet XoTs Obl
KPaTKOTO pacCMOTPEHMsA C MO3UIINIT paHee YKa3aH-
HOJi THUIIONIOTUM M CUCTeMBI IPUHIUIIOB, CIOXKIB-
melics B MeXXyHapogHoM npase. ComocrapyeHne
$opM U IPYHIMIOB COTPYAHMYECTBA, HPUCYIINX
MeX/YHApOJHOMY B3aMMOJENCTBIMIO B 00IacTM
HAyKVl ¥ TEXHUKM Ha Pa3HbIX MCTOPMYECKUX 3Ta-
IaX, MO3BO/AET BBIABUTb IIPUCYTCTBYE CXOfHBIX
CPEICTB BO3JEICTBIA, KOTOPbIe ObIIN M3BECTHBI 1
paHee MeXIOCYapCTBEHHbIM CBA3SM B 3aTPOHY-
Toit cepe. Tak, coxpaHsAeT cBoe 3HaUeHUE COYETa-
HJe JOTOBOPHBIX U MHCTUTYIVIOHHBIX MHCTPYMEH-
TOB peann3aluyl MeXIYHapOJHbIX OTHOLIEHNUII IO
HAayYHO-TEXHNYECKOMY COTpyIHMYecTBy. Bmecre
C TeM OOHApY>KVMBAKITCA 1M HOBBIE YEPThI, IIOPOXK-
iecHHble  HEeOOXOAMMOCTBIO ~ COBEPILICHCTBOBAHMA
odopmieHNs HOroBOpHBIX cBsiseil B obmactu HTC
¥ aJlalTalliy ero IPaBOBOTO PEryIMPOBaHNUA K CO-
BpEMEHHBIM peannAM >XUsHu. VI B Toii, 1 B Ipyroii
13 HazBaHHBIX cocTasnAnmyx MHTC npuHIumb
UTPAIOT BEAYLIYIO PObY.

BaeT: «B CBOVMX 3aKNOUEHUAX U peKoMeHIAUMAX TPeTencKme rpynnbl U ANennALMOHHbIA OpraH He MOryT pacLUMpPATb UAn
yMansaTb Npasa 1 0653aTenbCTBa, NPefyCMOTPEHHbIE B OXBAUYEHHbIX COrlalleHusax». B T e BpeMs nprBeAeHHble NOTOXeHWs
He [OMKHbI BOCMPUHMMATBLCA KaK He3blbrieMble Cxembl, 3aTMeBasA co60I ropasfo bonee CnoXHble CUTyaLMK, BO3HUKatoLwme
B XM3HW. A K TaKOBbIM OTHOCUTCA YCTAHOBJIEHME YCNOBUI ANA NPeBannpoBaHna (B nognexalymx cyyanx) «cneumanbHbiX
HopM» npaBa BTO Hag obwummn npeanucaduamm M. B cnope «Kopes — Mepbl, KacatoLymecs rocyapCTBEHHbIX 3aKyMOK» Tpe-
TelicKas rpynna ycTaHoBUa: «...B3aMMOCBA3b cornaweHmnin BTO ¢ 06bluHbIM MeXAyHapoAHbIM NpaBoM wwrpe 3Toro. Hopmbl
06bIYHOrO MeXyHapOAHOrO NpaBa NPYMEHAIOTCA B LIENIOM K SKOHOMMYECKUM B3aVIMOOTHOLLEHNAM Mexay uneHamu BTO. Ta-
Kne HOPMbl MeXAyHapO4HOrO NpaBa NPUMEHAIOTCA B TON CTEMEHK, B KaKOM MexayHapogHo-NpaBoBble cornaweHuna BTO He
OTKJIOHAIOTCA OT HYX. [Ipyrmm c/ioBamu, B TO CTEMEeHU, B KAKOW HET KONM3WMW USIN HECOOTBETCTBUA, MO0 »Ke Hannuma B Ka-
KOM-I160 oxBaTbiBaeMom BTO cornalueHuny BolpaxkeHs, KOTOPOe NPUMEHAETCA UHbIM 06Pa3oM, Mbl oNaraem, YTo O6blUHbIe
HOPMbI MeXKAYHapPOAHOrO NpaBa NPUMEHAIOTCA K MeXAyHapoaHbIM gorosopam BTO n npoueccy pa3paboTtku mexayHapos-
HbIX OrOBOPOB B pamkax BTO». Cm.: World Trade Organization: Korea — Measures Affecting Government Procurement. 2000.
Para. 7.96 URL: https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/WT/DS/163R.pdf&0Open=True (accessed
12.01.2021).

% TMoppobHee 06 3ToM 1 0 npuHUMnax MHTC cm.: [AHydpresa 1987; Lyrypos 2012: 17-21; AHydpuesa 2018:175-186; AHyd-
puesa 2019:181-188; The Freedom of Scientific Research...2018; Global Environmental Change... 2018; Teimurov, Kozheurov
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BOMPOCHI TEOPUW MEXAYHAPOAHOTO MNMPABA

J1.N. AHydpreBa

OcymiecTB/IeHNe HAYYHO-TEXHIYECKOTO COTPYA-
HJYECTBA II0 COBMECTHOMY CO3JaHUIO WM OOMeHy
HOBEJIIIVMM TeXHOJIOTMAMY, O00eCrednBaoIMI
VHHOBAIMN B cepe IPOMBIIUIEHHOTO 1 CeTbCKOXO0-
3AIICTBEHHOTO IPOM3BOJACTBA, 00pa30BaHNUA, KY/Ib-
TYPBI, JOCTYNA K MHGOPMALMY 1 T. [i., HEMBICTIMO
B 00XOJ IPMHIIMIIOB MeX/TYHAPOJHOTO IIPaBa, KOTo-
pble CK/IafIbIBaINCh B MEXAYHAPOIHOI CHCTeMe I0-
CTETNIeHHO U JIeIICTBYIOT, IIOIBEPrasAch M3MEHEHNAM
07} BIIVsIHVEM 00beKTUBHBIX pakTOpoB. OCHOBHBIE
HPVHINIIBL IeTePMUHUPYIOT XapaKTep, HallpaB/IeH-
HOCTb, cofiep>kanue, enu un 3agadn MHTC, oTse-
Jaolle MHTepecaM rOCyAapcTB, a TaKXe 00ycI0B-
JIMBAIOT IOPUAMYECKOe COREp)KaHMe CIIeIMalIbHBIX
IPVMHIUIIOB, KOTOpPbIE B CBOK OdYepefb KOHKpe-
TU3UPYIOT Te VIN UHBblEe CTOPOHBI 60JIee BHICOKOTO
10 YPOBHIO U 6osee 061iero mo GyHKIMAM IPKH-
yuna-apxetuna. Ilpyaumuner MHTC koHKpeTHBI,
HallelleHbl Ha JOCTIDKeHMe crenyduyeckoro ag-
dekTa B IIpoljecce peryIMpOBaHNA COOTBETCTBY-
IOIMX OOIIeCTBEHHBIX OTHOLIEHWII, KOTOPBIMMU
HAIIOJIHeHbI MEeXXIYHApOJIHbIE CBA3YM B 00/1aCTU Ha-
VKU, MCC/IEJOBATENbCKON JIeATeTbHOCTH, CO3aHNA
HOBBIX 3HAHMII, Ilepefadyl TeXHOJIOTMIl ¥ BHeEMpe-
HJMA VIHHOBAlMII B 9KOHOMMKM COTPYIHMYAIOLINX
rocyfapcts. TakuM 06pa3oM, HaIUIIO B3aMMOCBA3b
OCHOBHBIX, OTPAC/IeBbIX U CHeyudnvHolx (KoHKperm-
HblX) TIPUHIIUIIOB, AEJCTBYIOLVX B OTHENbHON 00-
nactu. Ilockombky 670K Hay4HO-TEXHUYECKOro /
TEXHOJIOTMYECKOTO VIHHOBALMOHHOIO COTPYAHIYe-
CTBa COCTAaB/IAeT HbIHE HEOTbEM/IEMYIO YacTb Ooree
IIMPOKOTO B3aMMOJEIICTBUA TOCYAAPCTB B cdepe
9KOHOMMKY (TIpOM3BOACTBA, 0OpallleH s, TOPrOBIIN,
o6pas3oBaHus), 1 BBUAY TOTO, YTO HayKa B COBpe-
MEHHbIX 9KOHOMMKAX TOCYJApCTB CTama obIafiaTh
«IIPOM3BOAMTENLHOI CUIIO», 3aKOHOMEPHO, 9YTO,
IIOMVIMO OCHOBHBIX HPMHIIUIIOB MEXYHapOJHOTO
IpaBa, UMeeT MEeCTO JieVICTBYE U BIVAHNE UMEHHO
IPVMHIUIIOB MEXIYHAPOZHOTO 9KOHOMUYECKOTO
IIpaBa Ha npasoByio ocHosy MHTC.

B pesynbrate OmOpHBIMM 3/IeMEHTaMIU KOPUJM-
geckoro pynpamenta MHTC ABIA0TCS MPUHIUIIBI
PaBHOIPABUSA, HENUCKPYMMHALMY, JOOPOCOBECT-

HOCTM VICTIOTHEHN A MeXXIYHAPOIHO-IIPaBOBBIX 0051~
3arenbcTB 1o HTC, coTpyaHuYecTBa B cofeiicTBUI
MUPOBOMY  HAyYHO-TEXHMYECKOMY  IIpOIpeccy,
COMDKeHNsA YpOBHEN 9KOHOMIYECKOTO 1 Hay4HO-
TEXHIYECKOTO PasBUTUA MEX/Y Pa3BUTBIMU 1 pas-
BVBAIOIIVMMUCA CTPaHaMM, CBOOOIbI HAyYHBIX NC-
C/IelOBAHMI, B3aVIMHOJ BBITO[bI ¥ CIIPAaBeJINBOTO
pacmpepe/ieHns BBITO OT JOCTUTHYTBIX pe3y/IbTa-
TOB COBMECTHOJ HayYHO-JCC/IENOBATENbCKO Mes-
TEIbHOCTI B PaMKaxX MeXIYHapOJHOTO B3aMMOJieil-
CTBUS, PaBHOTO JOCTYNa M oOMeHa MHQOpMaret
Y4aCTHMKOB COTPYAHIYECTBA B OTHOLICHNM Pe3y/Ib-
TaTOB HAyYHBIX MCC/IE[OBAHWII, SKBUBAJEHTHOCTI
U KOHQuAeHIManbHOCTH. HayuHO-TeXHMYeCKuit
nporpecc, Oyay4y HPOTUBOPEUYMBBIM IO CBOEMY
CYIIECTBY, MOXET IPMHECTI 4elI0BEYeCKOMY 001Ie-
CTBY Kak 671aro, TaK U cepbe3Hble OTpsceHNA. Beu-
Iy TOTO HENPEeXOMAIIMII CMBIC/I MMeeT HPMHIINUII
OCYIIECTB/IEHNA HAyYHO-TEXHIYECKOTO Iporpecca
B MHTEpecax MVpa, pasBUTIA, O/1ara YemoBeKa 1 ye-
NoBevyecTBa, 3aduKcupoBaHHbli B [Jexmapanym 06
VICTIO/Ib30BAHMN HAyYHO-TEXHINYECKOTO Iporpecca B
MHTepecax Mypa U Ha 671aro yenoBedectsa 1975 r.%

[TopbITOXXKMBAsA TIPOBENEHHYI0 YacThb PaccMo-
TpeHus npobnem pasHoobpasus mmu auddepeH-
quanuy IpUHOUIOB B coBpeMeHHOM MII, HOBbIX
ABJIEHNII, BOSHMUKIIVX B MEX/[YHApOJHOM IIpaBe (B
YaCTHOCTY, AaBTOHOMHBIX PE&XIMOB) U B CBOIO Ode-
penb MOPOAMBILINX OYepefHbIe TPYFHOCTU B YaCTH
IPVMHIIUIIOB, HEOOXOAVIMO IIPMBJIeYb BHUMAHUE ellje
K OJHOMY He0ecCIIOpPHOMY BOIIPOCY, pa3pabaTbiBa-
emoMy B fokyMeHTax KMII OOH. VMmeercs B Buny
KOHLEMIMA HalIuuMA OCOOBIX PasHOBMIHOCTE
CIIeIMa/IbHBIX PEXMMOB — TAaK Ha3bIBaeMBIX eIl-
HBIX (L[e/IOCTHBIX) PeXNMOB (B opurnHaje — single
wholes or regimes)*. He pa3 untnposasmuiics [lo-
K/IaJ 0 pparMeHTaly BbIAB/IAET TPY BUJQA CIELN-
aJIbHBIX PeXKIMOB:

a)  CrenuanbHble COBOKYITHOCTM BTOPUYHBIX
HOPM, KacCaloIMXCsA OTBETCTBEHHOCTI TOCYAAPCTB;

b) cmenmanbHBle COBOKYIIHOCTM BTOPMYHBIX
HOPM I IIPVHIIMIIOB, KACAIOLIMXCSA YPeryInpoBaHys
KaKoJi-1100 oIpefe/ieHHOI Ipo6IeMsl;

2020]. Cm. Takxe: Basic principles for effective international science, technology and innovation agreements. Ed. by. D. Fikkers
and M. Horvat. 2014. URL: https://op.europa.eu/en/publication-detail/-/publication/b5253eb5-1e1f-4656-98cd-e70f3fa9d226

(accessed 12.01.2021).

3% Neknapaumsa OOH 06 1Mcnonb3oBaHWM HAayYHO-TEXHUUYECKOrO NMporpecca B MHTepecax Mupa v Ha 6naro yenoBevecTsa
ot 10 HoAbps 1975 r. JocTyn: https://www.un.org/ru/documents/decl_conv/declarations/science.shtml (nata obpatueHus:

12.01.2021).

3 UN International Law Commission: Report of the Study Group “Fragmentation of International Law: Difficulties arising from
the Diversification and Expansion of International Law’, finalized by Martti Koskenniemi. April 13,2006. P. 252. URL: https://

undocs.org/en/A/CN.4/L.682 (accessed 12.01.2021).
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C) CreLuanbHble OTPACIN MEXTYHAPOTHOTO
IpaBa CO CBOVIMM COOCTBEHHBIMM IPUHIMIIAMIY,
MHCTUTYTaMM U Teneonorueit». OT KOMMeHTapus
10 IOHATHBIM IIPUYMHAM NIPULETCA BO3JEepKaThcs,
XOTsl HeJIb35l He 3aMeTUTb, YTO BOCIIPOU3BEJeHHbIE
TIOJIO)KEHVA BIIEKYT Ky/a 60JIbllle HEeACHOCTEN U He-
JNOYMEHMIT, Y€M paHbIIIE.

5. «O06uIye MPMHIMIIBI IPaBa»

Cpasy cTOUT OTOBOPUTBLCA: 3TO MOHATHE B Ha-
yKe MeX/[yHapOJHOTO IpaBa KaK HACTOAIIEro, TaK
¥ TPOLIIOro, OyAb TO B OTEYeCTBEHHON WM 3apy-
OeXHOII TMTeparype, HOTyYMNB HEMAJTYIO JOTI0 BHN-
MaHMs K ce6e, 10 CUX IOp TpefcTaeT AL OfHUX 00-
IIeV3BECTHBIM, (PAKTMYEeCKM aKCUMOMATUYHBIM, JIA
IPYTVX — B CyLleCTBEHHOI Mepe «danToMOM». Tema
«001IMe TIPUHIUITBI IPaBa» OblIa BKIIOYEHA B IO/
rocpouHyko nporpammy pab6orsr KMII OOHY. Ha
71-it ceccun Kommccun ObU1 TIpefcTaBieH IepBblit
noknaj CrenmaabHOTO JOK/IATYMKA, B OCBETVBILNIA
3Ty TeMY ¥ OCHOBHbIE BOIIPOCHI, KOTOPbIE HOKHBI
ObITb BK/IIOYeHBl B Kpyr BHMMaHus Komuccun. B
JIOK/IaJie TAaK)Ke aHA/MN3MPOBasach IpefbIAyIas pa-
6ota Komuccun, cBsizaHHast ¢ OOLIMMY NIPUHIIMIIA-
MM IIpaBa ¥ jaH 0630p ux pasButus. Jlymaercs, 4To
MaTepuansl pazpaboTok KMIT mHNIIMMpPYIOT HOBBII
BUTOK OOCY)XHeHUs Npob/eMbl Ha OCHOBE COOT-
BeTCTBYIOIIMX CETOIHSAIIHEMY BPeMeH! BBIBOJIOB,
nony4yeHHbIX Komuccuedi, rocygapcTBamMu 1 Impak-
TUKOJ MEXIYHapOJHOTO TIpaBa.

Kareropus «o61iye IpYHINUIIBI IpaBa», @ TakKe
HPUCYTCTBYIOIIee B monokeHnAX Craryta Mexpy-
HapopgHoro cyna (a panee B Craryre IlocTossHHOI
HajlaThl MEXJyHapopgHoro mnpasocypusa Jlurum Ha-
11it) 67113Koe MM 0003HaueHVe «00Iye TPUHIUIIBI
TpaBa, IPY3HAHHbIE IMBIIN30BAHHBIMI HALIMAMMY,
HEeCMOTPSI Ha BHEIIHMe NPU3HAKU PYAVMEHTapHO-
CTH, UMEIOT HeToCpefiCTBEHHOE 0pUANYecKoe 3Ha-
YeHNe ¥ B COBPEMEHHBIX YCTIOBMAX I MeX/yHa-
PORHO-IIPABOBOI JIE/ICTBUTEIbHOCTY. B HacTosAee
BpeMs, KaK ¥ B IIPOLUIOM, B 3apy0OeXHOI U poc-
CUIICKOJI MeX/[yHapOIZHO-TIPaBOBOIl HayKe OBITYIOT
HECOBIIA/IAloIyie MO3VLMJ B OTHOIIEHMNM OOLINX
IPVHINIIOB ITpaBa. [la ¥ BHYTpU Hay4HBIX JOKTPUH
YKa3aHHBIX «<MIPOB» HeT offHopopHocTu. Kak cnep-
CTBIUeE, B paMKax MeX/[yHapOJHO-TIPaBOBOIi TeOpyM

710 CUX IIOp He CYILeCTBYeT pa3BepHYTOro, a TeM 60-
Jlee eIVIHOTO IIPEeICTaB/IeHNA O PacCMaTpMBaEMOM
noHATun. C y4eToM sTOro mpobnema BbIABIEHNA
CYIIHOCTY ¥ COfieprKaHMA OOIVIX IPVUHIIUIIOB IIpaBa
KaK KaTeropuy MeXXIYHApOJHOTO IIpaBa SB/IAETCA
BeCbMa aKTyaJIbHOJ, HACTOSATENIBHO TPeOyst 0co60ro
K ce0e BHIMAHA CO CTOPOHBI CIIeLNa/ICTOB.

Eme ). Tynkun B nsBectHOM Tpyfhe «Teopus
MeXyHapogHoro mpasa» (1970 r.) mocBaTMI pac-
CMaTpMBaeMOMY IIOHATHUIO CIICL[VIa/IbHBI pasfien,
o3armaBuB ero «IIpo6ema oOLIMX IPUHIVIIOB Ipa-
Ba» [Tynkun 2016:167-180]. Kasanoce 6b1, mporno
Ooree MONyBeKa, MHOTO€ JO/DKHO OBbITIO I3MEHWTh-
cA: 1 mpobeMa MOIIa IepecTaTh CyIeCTBOBATb, 1
caMo ABJIeHMe U3 terra incognita nmpeBpaTUTbCA B
XOpOIIO M3y4YeHHbIT npeameT. OfHAKO IO CUX TIOp
B OTEYECTBEHHONl M 3apyOeXXHO!l MeXIyHapop-
HO-IIPaBOBOJI HayKe IPYMEHMUTETbHO K «OOLIMM
IPVHINUIIAM IIpaBa» He NpUOABUIOCH SICHOCTH, @
IVICKyCCHA TaK ¥ He ucyepnana cebs. bomee toro,
IIOCKOJIbKY B MHOCTPAHHBIX M3JAHUAX IIepednc-
JIEHHBII PAJ TEPMUHOB IIOIOHAETCSA BCE HOBBIMU
BapyaHTaMy (HaIpyMep, B COBPeMEHHOM Yy4eOHU-
Ke MEXJIYHapOJHOTO IIpaBa KOJUIEKTHBA HEMELIKIX
aBTOPOB IIPYUCYTCTBYET 11 HOBOE IIOHATHE — «00IINe
IpaBoBble NMpUHIMIBD [Butnrym u ap. 2015:193-
194]), o yem moiieT peyb fanee, TO BHIXOAUT, YTO
COCTOsAHME Pa3pabOTOK B STOI YACTU MO-TIPEKHEMY
JIa7IeKO OT 3aBEPLICHHOCTIL.

B mmreparype 1o MeXxayHapogHOMY IIPaBy CJIO-
BOCOYETaHMe «OOIIMe NPMHIMIBI IpaBa» MMeeT
pasIMYHble BAapMAHTBl MHTEPIpETALVil ero IIpu-
POZBI U cofiepKaHMA. B OIHNX CTy4asx OHO MOHMU-
MaeTcsi KaK aHa/JOr TepMMHA «OOIjeNpy3HAHHbIE
IPVHIUIBL M HOPMBI» MEX[YHAPOJHOTO IIpaBa, B
IPYTMX — KaK MOJIOXEeHWs, o0Lye AIA PasIMIHbIX
HAIlMOHA/IBHBIX IIPAaBOBBIX CHCTEM, HEPEJKO — Kak
JMIIeHHble HOPMATMBHOCTYM HeKyue aMopdHble
«ob1ye KOHTYpPbl» KaKMX-TM00 MCXOFHBIX MEX[Y-
HapOJJHO-IIPABOBBIX IOJIOXKEHMIT, a MHOITA M KaK
«ob1iye MPYHIMIIBL TIPaBa, CBOVICTBEHHbBIE MEX/Y-
HapOJHOMY IIPaBY».

B oTHomenun nocnentero X. Kenb3eH ABHO BbI-
pa’KaJl COMHEHNS B CYIeCTBOBAHMM «IIPVMHIIUIIOB,
OOIVX /A IPaBOBBIX IIOPAAKOB BCEX LMBUIN30-
BaHHBIX Haponos» [Kelsen 1952:540], BBuny npeo-
JIOTYECKOTO M IIOIUTUYECKOTO IIPOTUBOCTOSHUA

40 TeHepanbHaa Accambnea OOH: [loknap Komuccnm mexxgyHapoaHoro npaea o pabote ee cemupecaTon ceccun. [loknag
LecToro komuTeTa. 13.11.2018. foctyn: https://undocs.org/ru/A/73/556 (pata obpaiieHus: 15.01.2021).

4 UN International Law Commission First report on general principles of law by Marcelo Vazquez-Bermudez, Special
Rapporteur. URL: https://undocs.org/en/A/CN.4/732 (accessed 17.01.2021).
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rOCyHapCTB. YKpeIUIAACh elje 6oiee B CBOEM Ipef-
HIOJIO)KEHNM, OH TIOYePKMBAET CO CCBUIKOI Ha CT.
38 Craryra MeXAyHapOfHOTO CyHa, 4YTO IIOCTIef-
HMII JJOJDKEH paspellaTh IepefaHHble Ha ero pac-
CMOTpeEHNe Jiefla Ha OCHOBAHMM MEXJYHApOJHOTO
npaBa: «MOXHO IOSTOMY YTBEP>K/jaTh, YTO 0oOIIVe
IPVMHINIIBI IIPaBa MOTYT OBITh MPUMEHAEMBI, TO/Ib-
KO €CI OHM SABJIAIOTCSA YaCTbI0 MEXYHApOJHOTO
IpaBa, a 3TO 03HAYAET — YACTDHIO IIPaBa, O KOTOPOIi
ynoMuHaetcs B maparpadax «a)» u «b)» ct. 38. Cre-
IOBaTe/bHO, Taparpad «c)» SABAAETCS VSIUIIHIM»
[Kelsen 1952:540]. PasnopeunBoii mpeacTaBiseTcs
nosuuuA L. Pycco, KOTOpBIL, C OJHOM CTOPOHBDL,
Boren 3a [1. Tyrenxeiimom, P. @umimopom n Anbbe-
pom JK. pe JIa ITpageneM nonmarai, 4To 3TO — IpUH-
MBI, «IIPUHATBIE BCeMMU rocygapcrBamu in foro
domestico», a ¢ APYroi CTOPOHbI, CYUTAIL, YTO B CT.
38 CraryTta IlocToAHHOI HanaThl MeXAyHAPOLHO-
ro npasocyzus (ot cebs go6asum, uyro n Craryra
MexyHapOoHOTro CyAa) pedb LA O «IIPUHIVIAX,
00X BHYTPEHHEMY IIPABOIOPSAAKY M MeXIyHa-
POJHOMY MIPABOIOPSIAKY», T. €. O «IIpaBe BOOOIe»
(du droit sans épitheéte), oxBaTpiBaromeM Kak BHY-
TpeHHee IIpaBo, TaK U MeXAyHapopHoe. Bmecre ¢
TeM, 6yZ[y4n He TONbKO HPVHIUIIAMMY, OOLVIMYL /IS
PAa3/IMYHBIX HAI[VIOHATbHBIX IIPABOBBIX CHUCTEM, HO
¥ OOIMMY IPMHLUIIAMY MEXIYHapOZHOTO IIpaBa,
STV NMPYHIMNIIBL He COBIA/IAIOT, II0 €T0 MHEHMUIO, HI
C KOHBEHL[VIOHHBIMM, HU C OOBIYHBIMU HOpPMaMMu
[Rousseau 1944:511]. Bonee Toro, Ha OCHOBE aHa-
NM3a MEXIYHAPONHBIX CYHeOHBIX U apOUTPaKHBIX
pelLIeHniT OH BUEN B «OOLIMX MPUHIUIIAX [IPaBa»
HEKMII «CAMOCTOSATE/TbHBIN ICTOYHMK MEXyHapPOJ-
HOTO IIpaBa», fie/ias IpM STOM aKLEHT Ha YHUKA/Ib-
HOCTM TI0I00HOTO BBIBOJIA, IOCKOJIBKY MIHAYe HY>KHO
ObL/I0 OBI CYNTATD, YTO HAHHBII Hofpaspen CraryTa
ABJIAETCA USNUIIHVM.

OTH HONOXEHNS TaK M OCTAIOTCA JOCKOHAIBHO
He TIPOACHEHHBIMM HU B TOM, YTO KacaeTcs BOIPO-
ca, KaKue pelleHVsA U3 paspsafa MeXAYHapOZHOI
CyeOHO-apOUTPaXKHOI HMPAKTUKY MOCTY>KUIN OC-
HOBOIJI J/I1 aHA/IM3UPYEMOTO 3aK/II0YeHNA, HU OTHO-
CUTEJIbHO PasTajiKi MX CYTH, €CIM OHY He COBIIafa-
10T HM C JIOTOBOPHBIMU, HM C OOBIYHO-TIPABOBBIMI
HOpPMaMJi, HY, HaKOHell, TOr0, 4YTO 0OyC/IOBIMBAET
CIIOCOOHOCTH OOILIMX NPUHLMIIOB IpaBa CIY)XUTb
CaMOCTOATEIbHBIM MCTOYHUKOM MEKJ[YHApOJHOTO
npasa. Kasanocp Obl, HbIHE HeT HMKaKMX COMHe-
HWIl B TOM, 4YTO 00liye NPUMHUMIBI IpaBa (faxe,

ec/ ObI OHM M ObIIM NTPU3HAHBI ABNEHUAMM B HOP-
MaTUBHO-IIPAaBOBOM CMBIC/Ie) He CO3HAIT 0c060it
¢dbopMbl 00BEKTUBUPOBaHNs (BbIpaXKeH)s BOBHE)
HOPM MEX/IYHapOIHOTO IPaBa, U, 3HAYUT, HE MOTYT
ABNATbCA (POPMAIbHO-IOPUANIECKIM VICTOYHIKOM
MeX/YHApOJHOTO IpaBa. JTOT BBIBOJ, 0Oasupyer-
A Ha YCTOABIUMXCA Te3ucax oOIeil Teopuu mpasa.
Bmecte ¢ Tem B mepBoM e foknage CrernyanbHO-
ro poxmamunka KMIT OOH, kacaromuieMcss BBOTHBIX
TOJI0)KEHWIT TeMbl «OOIIMX TIPUHIUIIOB [IPaBa», yT-
BepIKZIeHVsI 00pPaTHOTO TONKa pe)peHOM IIPOXOAAT
0 BCEMY COJEP)KaHMIO IIOATOTOBIEHHOIO MaTepu-
a/ma*? He TO/MBKO 0e3 cepbe3HbIX 3aMeYaHUil [0 ITO-
My HOBOJY, HO BOOOIe 6e3 Majeriiieil KpUTUKY B
agpec NogoOHbIX KoHCTaTanuit. C 3TUM TPYRHO cO-
IJIACUTBCSA, OIHAKO IIPeMETHOE YINyO/IeHne B STOT
acmekT TpebyeT Ky#a GONbIINMX 06bEeMOB, HeXeNn
JIIMUTMPOBAHHBIE HACTOSAIIVM.

B.M. Koperknit, nocBatus B 1957 I. crenmans-
HyI0 paboTy paccMaTpyMBaeMOMY BOIPOCY, OIZHO-
3HAYHO YTBEPIXK/AJl, YTO «OOIIVe TIPUHIUIIBI [IPaBa,
IpM3HAHHBIE [VBWIM30BAaHHBIMY HALVIAMI», — 3TO
obuiye (OCHOBHbBIE) NPUHLMIIBI MeXIYHAPOLHO-
ro mpasa [Kopemkwit 1989:165]. AprymeHTtanms
3TOTO Te3MCa CTPOUTCA aBTOPOM, BO-IIEPBBIX, Ha
OTCTAMBAHMN «IE€MOKPATIIECKOTO COfePIKAHMs»
IPVMHLNUIIOB CyBEPEHUTETa, HE3aBUCUMOCTH, Tep-
PUTOPUA/IBLHOI LIEIOCTHOCT, HEBMEIIATeIbCTBA BO
BHYTPEHHME Jie/la JPYIUX TOCYAApCTB, CaMOOIIpe-
JieleHNs HapOJioB, HEHAIlaJieH!s, CyBEPEHHOTO pa-
BEHCTBA, COOMIONIEHA MeX/JYHAPOAHBIX JOTOBOPOB
KaK «OOIVIX» HOPM /s BCeX TOCYHAPCTB, CTABIINX
OCHOBHBIMY IIPMHLUIIAMY MEXJ[yHApOJHOTO IIPaBa,
a, BO-BTOPBIX, Ha NonoxeHM:Ax cT. 38 Craryra MC,
¥ IMEHHO Ha IIepBUYHOCTY ee POpMYJIbl 06 00s13aH-
HocTy Cypia paspeluarh IepefjaHHble eMy fie/ia Ha oc-
HOBaHMY MeXJyHapomHoro npasa. [loury aBToMa-
TUYeCKUIT TIepeBOJ OOIVX IIPUHINIIOB IIpaBa (X0Ts
OBI U C YY€TOM VX «IIPU3HAHVSA LMBUIM30BAHHBIMY
HAIMAMN», «[EMOKPATUYHOCTI» COREpPXKaHNA T. IL.)
B paspsJ, OCHOBHBIX IPMHIIUIIOB MEX/[YHAPOJHOTO
IpaBa Ka)XeTCA HEOIPAaBIaHHBIM: PYKOBOJCTBYACH
TOV K€ JIOTMKOIL, C/IefyeT NMPU3HATb U «IOKTPUHY
Hanbonee KBaMUPUIVPOBAHHBIX CIIELNAICTOB 110
Hy6IMYHOMY IIpaBy pas3/MYHbIX HALMIT» MCTOYHMU-
KOM MEXJIyHapOJHOTO IIpaBa (3[jech Bellb TaKXe
11e71eC000Pa3HO JOIMYCTHUTD, YTO Pedb UJET O CIeIN-
a/IMCTax He MPOCTO MyOIMYHOrO MpaBa, a «MEXAy-
HapOJHOro My6/1MYHOro npasar?!).

42 [locTaToyHO CKa3aTb, YTO B npoekTe BbiBOAA 1 No AOoKnafny «cd)epa NpUMeHeHNA» yKa3blBaeTCA YETKO: «HacToAwwme npo-
€KTbl BbIBOAOB KacaloTcA O6LI.|,VIX NPUHUMNOB NpaBa Kak 04HOro U3 NCTOYHNKOB MeXAYyHapO4HOro npasa».
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B Mex[yHapOJHO-IIpaBOBOII /UTEpaType pac-
IPOCTPAHEHO IPENNOIOKeHe 00 «OOLIMX IPKH-
IMIaX IpaBa, IPU3HAHHBIX LMBYUIM30BAHHBIMM
HalMAMM» BBICTYIIATb B KayeCTBe MHCTPYMEHTa
TONKOBaHMA ¥ (QYHKIMOHAJIBHO 00ecreunBaTh
npeogonenne mpobmembl non liquet («gemo He
scHo»). Hamomuum, uro [V, TyHkun He paspmensn
KOHILIeNIMI0 non liquet mpyMeHNUTENbPHO K 06IMM
IPVMHIUIIAM IIpaBa M Pe3KO BO3PaKal NMPOTUB UX
VHTEpIIpeTalMy B KauyeCTBe IIPUHLVUIIOB IIPaBa,
CBOJICTBEHHBIX BHYTPUIOCYAApPCTBEHHOMY IIpaBY
(HaIMOHA/IBHBIM IIPAaBOBBIM CHCTEMaM OTHENbHBIX
TOCYIApCTB, B YaCTHOCTH, «OYP>KyasHBIX»), 0COOEH-
HO KaK «IIPUHIUIIOBY, «OOIUX» /IS CUCTEM IIpaBa
K/IACCOBO, C/IEIOBATE/IbHO, MEOIOINYeCKM, PABHO
KaK U CyOCTaHTMBHO Pa3/IMYAIOLINXCA TOCYAAPCTB
IO IpMYMHE KaYeCTBEHHBIX PACXOKIEHWIl B IIpa-
Be JIBYX CUCTeM. VICXOfiA U3 IpUHINIIA UCTOPU3MA,
HeJIb3A OTPULATh €ro IPaBOTY B KOHTEKCTE COOT-
BETCTBYIOIEr0 (POPMAIMIOHHOTO MOAXO0fia K pa3Bu-
TUIO TIPaBa U TOCYAAPCTBA U afleKBaTHON TOMY 9Ta-
Iy HayK! MeX/YHapogHOro mpasa. OfHaKO B UHYIO
3II0XY CTOUT B3I/IAHYTh HA aHATIM3NPYEMYIO KaTero-
PUIO C IpYyTOl CTOPOHBL. Tak, B yCIOBYAX yCUIEHNA
B3aJIMO3aBJCYMOCTI T'OCY[aPCTB, HECOMHEHHO OT-
pa’kaloleiics U B IIpaBe, IIOCTYIATeIbHOCTH I7106a-
JIM3ALVIOHHBIX NIPOLIECCOB, YCUICHNA TEHJECHILVIT K
COMDKEHMIO HAIMOHA/IbHO-TIPAaBOBBIX HOPM BO BCe
6oree MIMPOKOM MeXYHAPOJHOM MaciuTabe, yKpe-
IUIEHVA B3aVIMHOTO BJIVISIHYA PYT Ha IPYTa MEXy-
HapOJIHOTO 1 BHYTPUTOCYAPCTBEHHOTO TIpaBa I T.
IL, CO3[JaeTCA MHasA MaTepyaibHasg OCHOBA JIIA IO-
ABJIEHNA JIeVICTBUTENIBHO OOIIVX /I IPaBOBBIX CU-
CTeM Pa3HBIX TOCY/IAPCTB IPUHIINIIOB IIPaBa.

B HoBelen 0OpUANYECKON IUTEpaType BbI-
CKa3BIBAIOTCA JlaXKe UJeM O KOHBEPIeHLVM MEXy-
HapOJHOTO 1 BHYTPUTOCYAPCTBEHHOIO IIpaBa
(}0.C. be36oponoB), KOTOpble KOHCTPYUPYIOTCSA B
OIIpeJie/IeHHON Mepe C VCIO/Nb30BaHMEM U JIMHUM
«0OWMX MPUHIUIOB mpaBa». B 4acTHOCTH, yKa-
3bIBA€TCA HA VIX POJIb B Ka4eCTBE CPEACTBA TapMo-
HM3anyM ¥ yHuduKaumy mpasa®, 4To Ha CaMoOM
fiefie JaJleKo OT MCTUHBI, TaK KaK TapMOHU3ALVIA 1
YHUPUKALYA — 9TO IPOLECChI, BeAyIe K AOCTHU-
KEHWIO Lie/lM eAMHOOo0pasyA B IpaBe (B OTHENb-
HBIX €ro ceKTopax u cdepax), HUIEro oOIIero He
VIMeoIIe ¢ K/IACCMYeCKMM IMOHMMAaHUeM «OO0IuX
IPUHINIOB [IpaBa». B MHBIX MCCIE[OBAHNAX, T1O-

CBALIEHHBIX IIPaBOBONM, WM HOPUAUYECKON KOH-
BEpreHIN, TIOCTIeAHAA OIpee/AeTcs KaK Mpolecc
B3aJMMOJIEICTBMA MEXMY 97IeMEHTaMyi BHYTPU CHU-
CTeMBbI TIpaBa KaK TaKOBOTO, MEXJy IIPaBOM U He-
IPaBOM, MEXJly PasJINYHbIMM CHCTEMaMM IIpaBa 1
T. . IIpy 9TOM BBIIE/IAIOTCA TONOTHUTENbHBIE (PAK-
TOPBI JI ONpefie/ieHNA KOHTYPOB KOHBEpPIeHLIUN
KaK COMDKEHN, a MIMEHHO Ha/l4iie MHBIX Peryi-
TOPOB OTHOILIEHMIT B 00ILIECTBE, MEXKAY CUCTEMaMI,
yBe/IMYeHNe KONMMYeCTBa CBA3el MEXNY 3/IeMeHTa-
mu (O.1.Tperpsxosa)*. He paspenss mo cyuectsy
KOHLEMIM/I KOHBEPIeHIMM MEeXAYHAPOZHOTO M
BHYTPUTOCY[JAPCTBEHHOTO IIPaBa, BCE JKe 3aMeTHM,
4TO, ecmu Obl JaHHOEe BbICKA3bIBaHME IIPUHAJIE-
XKA/IO CIeLANNCTy B 007acT MeXIYHapOLHOIO
IpaBa, B YNUCIO YIOMAHYTHIX JIOIOTHNUTEIbHBIX
(bakTOpOB BbIIIEYKa3aHHON KOHCTPYKLUM «0O0Iine
HPVHINIIBL TPaBa» MOXKHO OBUIO OBI BIIVICATH /IUIIb
B Ka4eCTBE HEIIPaBOBOro a7ieMeHTa. OHAKO JaHHOe
IpeJIoKeHe OTHIONb He TO/DKHO BOCIPMHMMATLCA
B BUJI€ TIOIBITKY YCUIUTh OOOCHOBaHYE TaK Ha3bl-
BAaeMOI1 «TeOpUY KOHBEPTEHIIMM MEXYHapOJHOTO
¥l BHY TPUTOCYAPCTBEHHOTO IIPaBay.

BosBpamascy K 06muM IPYHINIAM IIpaBa KakK
ABJICHNIO, VMIMEIOLIEMY HEOJIHO3HAYHBII CMBICN He
TOJIbKO B OOLIETEOpEeTHYECKOM IIIaHe, HO B HayKe
MeX/JYHApOJHOTO IIPaBa, BA)KHO MOAYEPKHYTh: Ce-
TOZ{HSI, IOXKaJIyit, OIIPaBJaHHO TOBOPUTH 00 «0OIIMX
IPVMHLUIAX IPaBa, HPM3HAHHBIX OOJBIINHCTBOM
MeX/YHApOJHOTO COOOLIeCTBa», B KOTOPBIX IIPHU-
CYTCTBYIOT 37eMeHMbl 00UHOCU NPUHLUNOE NpPa-
64 HAUUOHATILHO-NPABOBLIX CUCIHIEM, OKA3ABUIUXCH
YCB0eHHLIMU MaKHe U MeHOYHAPOOHLIM NPABOM.
VlapiMu cnoBamm, Takue IpaBuIa, Kak pacta sunt
servanda, lege posteriori derogat lege anteriori, lege
speciali derogat lege generali, par in parem non habet
imperii, par in parem non habet jurisdictionem,
pacta tertii nec nocent nec prosunt, nullum crimen
sine lege, nullum poena sine lege, uti possidetis juris,
bonae fidei, audiatur et altera pars, nemo judex in
propria causa, non bis in idem u T. 11. IpefcTaBIAOT
c0060J1 apceHas1 Kak BHY TPUTOCY/IAPCTBEHHOT0, TAK 11
MEXYHapOJHOTO IIpaBa. [JaHHbIE ITO/IOKEHNA Jel-
CTBUTE/IBHO ABJIAITCA OOIMMM 1A 06eMX cucTeM
6rmarogapsi BOIIOIIEHNIO B cebe Hamboee 1jeHHbIX
CBOJICTB, KOTOpBIE BBIAB/IAIOT COflep)KaHNe TIpaBa B
BIJIe VICXOJHBIX, CKBO3HBIX WJIell, I/TaBHBIX €ro Ha-
JaJI, OPUANYECKIX MAKCUM allpOOYPOBAHHOTO TUIIA

4 besbopogos F0.C. MeTogbl 1 pOpMbl MPABOBOI KOHBEPreHUMI B MEXAyHapogHOM npase. [Incc. ...4OKTOpa opra. HayK.

ExaTepuHbypr. 2019. C. 49, 181.

4 Cm.: Tpetbakosa O.[. lOpuanyeckas KoHBepreHuma. jucc...aoKkTopa topug. Hayk. Bnagnumup. 2012. C. 8.
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VIY TIPAKTUYECKOTO 3HA4YeHMsA NI YACHEHUA KaK
BOJIM CTOPOH (COfep)KaHMsI BONEU3bSABICHN), TaK
Y CMBIC/Ia COOTBETCTBYIOLIMX IPOLIESYP, TEXHUK U T.
1L, pasfiefiAeMbIX U IPU3HABAEMBIX HAI[VIOHA/IbHbI-
MI 1 M&XJYHapOJHO-IIPABOBOII CYICTEMaMy IIpaBa.
ITpy 3TOM CTOUT yKa3aTb Ha He OPUAMYECKNII, He
HOPMAaTMBHBI, @ BCIIOMOTaTeIbHBIN, Cybcuamap-
HO-MHTEPIPETALVIOHHBI XapaKTep «OOLIMX IPYH-
LMIIOB IIpaBa»: laJKe B YIIOMAHYTON TPAKTOBKE OHU
He YTPauyBaIOT CBOETO 3HAYEHVA, 0003HAYEHHOTO B
c1. 38 Craryra MexpayHaponHoro Cypa, BbICTyIIas
cpedcmeom 07151 onpedesieHuUs NPasoBvlx HOPM.
JlejicTBye BBILIEYIOMAHYTOTO NPUHLNIIA MCTO-
pM3Ma IIpMBENO M K M3MEHEHUAM B BOCIPUATUM
«OOLVX TIPUHINIIOB TIPaBa, IPU3HAHHBIX LUBUIN-
30BAaHHBIMM HAIVIAIMI», TI0 CPABHEHMIO C TeM, KaK
oHy 6bun npencranineHsl B Craryre IlocTossHHOM
HajaThl M&XIYHAPOJHOTO IIPABOCYAUA, a 3aTeM B
Craryre MexpyHapoznsoro Cypa — I7TaBHOTO Cyzie6-
Horo oprana OOH. Vi3MeHenus kacaroTcs, Ipexe
BCETo, MOHMMaHMs MX NpuUpoabl u GyHKumit. V3
HO/ITOTOBUTE/IbHBIX JOKYyMeHTOB KoHCynbTaTuBHOI
KOMMCCHH I0PUCTOB, KOTOpas ObUIa cospana JInroit
Hanmit B 1920 1. cregyeT, 4YT0 KOMUCCHA PYKOBOJ -
CTBOBA/IACh COOOPAXKEHNMAMY O TOM, YTO CTOPOHBI,
nepeziaBas CBOJI CIIOp Ha pellleH)e MeX/[yHapOJHO-
ro Cyfie6HOTO OpraHa, paCCYNTBIBAIOT Ha TIOTyYeHMe
110 HeMy pereHns. OIHaKo, ecly Cyfl KOHCTaTUPYeT
OTCYTCTBME B IIPaBe HOPMBI, HOfIeXKallell mpume-
HEHUIO, 3TO OyleT 03HayaTb IPU3HAHME COCTOAHMA
non liquet 1, cregoBaTenbHO, MOBIEYET HEBO3MOXK-
HOCTb BbIHECEHNs pelleHns. B cBere aToro noxsATme
«001I[1e TIPVMHIMIIBI IPaBa» PacCMATPUBAETCS IIpe-
XKJIe BCEro Kak BO3MOXKHOCTD JyIA Cya M30eXarb
curyanym kBamuoukanyu non liquet. «Ciydan non
liquet B 1je/0M KOHTPIPOAYKTMBHBI /A FOCTULIUN
U TpaBoropsnka. YTob6s! 130eXaTh UX, MEX/YHa-
ponHbIe apOUTPBI OOpAIAIOTCA K KOHLENIUK 006-
IMX IPUHIMAIIOB IIPABa [/ IIMPOKOTO TONTKOBAHMS

CYIIeCTBYIOLIEro IpaB1Ia, 000CHOBAHNUA BHYTPEH-
Hero yOex/ieHIsI CYAbU B TOM, YTO HECKOIBKO 000-
COOJIEHHBIX JICXOHBIX IIPaBWI MOXHO CBECTH B
elMHOEe TOCPEeICTBOM JIOTMYECKO-IIPaBOBOrO pac-
cyxpaenus. IIpy sToM He MMeeT CyIjeCTBEHHOTO
3HaYeHM, 113 HALMOHA/IBHOTO MM MeXYHAPOIHO-
ro IpaBa 3a/IMCTBOBAHBI 9TU UCXOHBIE IIPABIIa»®.

B 3aBepIeHne KpaTKOro pacCMOTPEHMA HEKOTO-
PBIX K/IIOYEBBIX ACIEKTOB NMOHATHII «0OIye IpYH-
LMIBL [IpaBa» U «OOIye IPUHIMIIBI [IpaBa, HpHU-
3HaHHbIE IVBU/IM30BaHHBIMY HALVAMY» C IO3ULINI
TEOPUM MEX[YHAPOJHOTO IpaBa IIPEeACTaB/IACTCA
BaXHBIM CJI€/IaTh BBIBOJ, O TOM, YTO Ha HACTOAIIEM
aTame C/lefyeT MHAa4e, YeM paHee, MOAXOAUTDb K UX
CYIHOCTN M cofiepkaHuio. C y4eToM IIpoM3OIIes-
IIMX U3MEHEHMIT B MeXAYHapPOJZHOM IIpaBe, COBpe-
MEHHBIX TEHIEHIMII B NMOHMMAaHUM CBOVICTBEHHBIX
€My XapaKTepHBIX YepT, PABHO KaK 11 0COOEHHOCTell
€ro COOTHOLIEHVA C CUCTEMOIl BHYTPUIOCYHap-
CTBEHHOTO IIpaBa, JyMaeTcs, ONpaBJaHHON OymeT
KOHCTAaTalys, YTO MMeeTcs ABa paspAja oOmux
IPVMHINUIIOB IIpaBa (Jake C YYeTOM MX HaIM4uA B
dbopMynpoBKe «o0mLIye HPUHINIIBI [IpaBa, MpU-
3HaHHbIE L[VIBUIM30BaHHBIMY HalmAMM» ). [lepBblit -
3TO «00Iiye NPUHIMIBI IIPaBa, IPU3HAHHBIE IIU-
BWIN30BAHHBIMY HALIMAMI», T. €. TOCYAApCTBAMI,
o0ujue 11 MHOXKECTBA HAIMOHA/IbHO-TIPABOBBIX
cuCTeM, TpPUCYTCTBYIILIME BO BHYTPUIOCYHAp-
CTBEHHOM IIpaBe 3HAYNTEIbHOTO YMC/IA TOCYAPCTB.
Bropoit - «o61iye MpUHIMIIBI IpaBa, IpU3HAHHBIE
LVBV/IM30BAaHHBIMI HALMSMI», KOTOPbIE CTa/IN 00-
LVIMU JIS1 MEeXYHapOLHOTOo coobuiectsa (generally
recognized by civilized nations), mony4us 6onbueit
YaCTbI0 OTPaKeHMe B JOTOBOPHO-TIPABOBBIX MO0
06BIYHO-IIPaBOBLIX HOPMaX B MaCCHBE MEK[YHAPOJ-
HOTO IIpaBa B pe3y/bTaTe COOTBETCTBYIOLIETO Ipu-
3HaHus (acceptance) mpaBuIa Kak IIPaBoOBOil HOPMBI
B IIPaKTUKe CYOBEKTOB MEeX[YHapOZHOro Impasa‘.
B TakoMm crmydae oTHajieT yIpeK B MeXaHUYECKOM

4 Cm.: MexoyHapooHoe npago 6 2 4. Y.1: yuebHuk 0515 akademuydeckoeo 6akanagpuama. OTB. pef. A.H. BbinerkaHuH. 3-e n3g,
M.: fOpant. 2019. C. 34. Kak B1AMMm, COBpPeMeHHble aBTopbl NpucoefuHaATca K [LA. TYHKMHY B ero oLeHKe nofo6Horo 3Haue-
HYA «O6LIMX NPVHLMMOB NpaBa». B 3Toi cBA3W Henb3A 060WTM MOMYaHUEM MO3ULMIO JPYTroro He MeHee MMEHWTOrO COBET-
CKOTO YYEeHOro, OTHOCALLEerocs K bonee paHHeMy Neprofy B Pa3BUTHM HayKN MeXAyHapoaHoro npasa, — B.M. Kopevkoro. OH
BeCbMa pe3Ko NPOTeCTOBas, BO-NEPBbIX, MPOTVB NPUAaHKA «0OLWMM NPUHLMNAM NPaBa» KayecTBa BbICTyNaTb HOPMOOOpasy-
IOLLIM MIHCTPYMEHTOM MeXAYHaPOAHOrO NpaBa, NepeHeceHHbIM 13 BHYTPUIroCcyapCTBEHHOO NPaBa, A0Ka3blBas C MOMOLLbIO
06CTOATENBHOIO aHanM3a VX reHesnca HeBO3MOXKHOCTb 3arnoJsiHeHMA NPo6esioB B MEXAYHAPOAHOM MpaBe 3a CYET Teopum
non liquet 1 TeXHUKM peLLeHNna Ha Tako OCHOBE MeXAYHapOAHO-NPaBOBbIX CMOPOB, — BO-BTOPbIX [Kopeukui 1989:165-169].
3pecb 6yneT BecbMa KCTaTy 06paTUTb BHUMaHVE POCCHNCKON 1 MPOoYeit ayMTopu Ha JMCCOHAHC BOCMPOM3BOANMON peak-
L B.M. KopeLkoro no noBogy TpakToBKM «0OLLMX MPUHLMIMOB NMPaBa» Kak «HOPMOOOPa3yHoLLEero MHCTPYMEHTa» C TEM, YTO
expressis verbis durypupyet HbiHe B pa3paboTtkax KMINM OOH n gokTpriHe, Koraa obLme NprHUMIbI NpaBa BO3BOAATCS B PaHr
dopmManbHbIX «<MCTOYHMKOB MexXayHapoaHoro npasa» (1). Co ccbinkamu Ha J1. OnneHrenma — X. JlayTepnaxTta cM. B 3TOW CBA3M:
[Bassiouni 1990:768-818].

4 Cm. 06 31om: UN International Law Commission: Second report on identification of customary international law by Michael
Wood, Special Rapporteur. P.6-15, 17-31. URL: https://undocs.org/A/CN.4/672 (accessed 17.01.2021).
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HepeHeceHny OOWMX NPUHIMNIOB IIpaBa U3 BHY-
TPUTOCYLAPCTBEHHOM CUCTEMbBI Ha IIOYBY MEX[Y-
HApOJHOTO IIpaBa, HE COBMECTVMMOIO C IIPUPOJON
MEXTOCYapCTBEHHbIX OTHOIUEHMII M CPENCTBAMU
VX PETyIMPOBAHNA.

6. 3akmroueHue

OrBeyas Ha CErONHALIHVE BBI3OBBI IIPABOBOTO
peryIMpoBaHNA MEXTOCY[aPCTBEHHbIX OTHOILIe-
HIIL, ¥ BBUJY HEOOXOAMMOCTI CO3JaHMA KOHIIENTa
(bYHKIMOHMPOBAHUA He TONBKO CUCTEMBI MEXY-
HapOJHOTO IIpaBa B LeIOM, HO ¥ CUCTEMBI €ro
IPVHINUIIOB, OYeHb BA)XHO YIOPAZOYMUTDH aIIapar
MeX/YHApOJHO-TIPaBOBOJ HAyKM, Kyfa BXOJUT 1
aHaM3MpyeMas COCTAB/IAIONIAA — OT/e/IbHbIE THUIIBI,
BYJIBI U TPYIIIBI IPUHINIIOB. JJOCTUYD STOTO MOX-
HO 3a cYeT Tumonormsaumyu u auddepeHnmaymn
Pa3/IMYHBIX TIOHATUI, COCTAB/IAIOLINX OCHOBY JlaH-
HOTO pasfieia MeK/[yHapOJHO-IIPaBOBOI HayKu. 3a-
flada CUCTEMaTH3UPOBaTh 0a30BYI0 TEPMIHONOTIIO
U TIOHATUITHYI0 OCHOBY MEX]yHAapOJHO-IIPaBOBOII
HayK! B BOIIPOCE O MPYHIINIIAX, BO3MOXXHO, HE BBI-
IJIAIAT CETOAHA IepBOOYEPENIHOI, HO OT ee pelle-
HMA 3aBUCKUT U HaJyle)xallee IIpaBoONpUMeHeHNe, 1
pasBUTIE IO3UTMBHOTO MEXAYHAPOZHOTO IIPaBa,
IOCKOJIBKY U B TOM, ¥ B JPYTOM OTHOIIEHNY (YH-
[laMEHTaIbHOe 3HaueHMe IIPUHAJIOKUT MMEHHO
npyHuunaM. PopMupoBaHue CUCTeMbl IPYHINIIOB
JUIA LieJiell TapMOHMYHOTO, IPOAYKTUBHOTO (YHK-
IMIOHMPOBAHUA MEXIAYHAPOIHOIO IIpaBa B IIE/IOM,
OIpefie/ieHNe aKTYaIbHOTO BeKTOPa B Pa3BUTIY €TI0
HOPM B LIe/IOM WM 0003HaueHMe JOMUHUPYIOLMINX
TEHJICHIIMIT B peai3alny MeX/YHapOJHOTO o01e-
HIsL, — BCe 9TO obecreunBaeTcs 6marogaps mpuHIU-
maM. PaBHBIM 00pa3oM ykasaHHOE JeTepMUHUPYET
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THE CONCEPT “RULES-BASED
ORDER” IN INTERNATIONAL LEGAL

DISCOURSES

INTRODUCTION. The term “rules-based order” is
increasingly referred to in speeches within many in-
ternational forums as well as declared from national
political tribunes. The initial question is whether this
notion is of purely political nature (since it is not used
in the UN Charter or in other universal international
conventions and this term is not relied upon by the
International Court of Justice or by the UN Interna-
tional Law Commission). On the other hand, with
the popularization of such a political discourse, the

frequent usage of this term by representatives of some
states (not only of Western States, but also of China,
for example) can affect international law. The very
application of this term definitely provokes a splash of
other questions. How does the term “rules-based or-
der” correlate with the universally recognized term
“international legal order”? Does the idea to use the
term “rules-based order” have substantive legal
grounds? Which rules in concreto' are meant by the
term? Who and how creates these rules? What is the

T Latin: in English - “specifically’, “defining concretely”; in French —“dans le concret”.

Moscow Journal of International Law « 2 » 2021

35



BOMPOCHI TEOPUW MEXAYHAPOAHOTO MNMPABA

A.H. BbinerxaHuH, b./. Hedepos,
E.P. BopoHuH, O.C. MaromepoBa, I1.K. 3otoBa

nature of these rules — are they rules of national law
and if so — national rules of what State? If these are
rules of international law - why is it not reflected in
the term? Due to the attractive wording the concept
gets widespread, but lacking a common understand-
ing of its content, everyone might put a different
meaning into the concept. Does it result in the fact
that some officials, representing states, become politi-
cally entitled with the right to abuse the international
legal order as it is established by modern internation-
al law? This research examines these theoretic aspects
of the concept “rules-based order”, taking into ac-
count that in the context of international relations it
may be referred to also as “rules-based international
order”. An additional question to answer is whether
the concept might be regarded as one of the numerous
attempts to adapt the current international law to
new challenges.

MATERIALS AND METHODS. The research pa-
per is based on the analysis of numerous statements
of representatives of states, in which their attitude to
the “rules-based order” concept is manifested, positive
and critical remarks relating to the concept made by
international lawyers, as well as other research pa-
pers of Russian and foreign international scholars.
The methodological instruments include general sci-
entific and special methods, among them the histori-
cal method, methods of formal logic, analysis, synthe-
sis, as well as systemic, comparative legal methods.
RESEARCH RESULTS. Although the above-noted
questions about the legal meaning of the term “rules-
based order” have arisen only in recent years mainly
in the context of the anti-Russian rhetoric of Western
politicians, the term has been used much earlier at
different levels in a wide variety of topics. The ques-
tion of inconsistent perceptions of this term is another
reflection of a more general problem of weakening or
strengthening the universal legally binding interna-
tional order. One of the appropriate interpretive ver-
sions of this concept might be that “rules-based order”
means first and foremost the world order which is
based on norms of international law (which are man-
datory as well known), and on applicable non-bind-
ing international rules containing a normative ele-
ment, such as international rules provided in the
documents of intergovernmental organizations and
conferences, interstate political arrangements, and
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other mutually accepted rules, formed in the contem-
porary practice of international relations. This inter-
pretation allows to bring the concept in line with
modern international law. Nevertheless, even within
such interpretation, it is necessary to respect the dis-
tinction between the norms of international law,
which are binding, and other rules, which do not cre-
ate State’s obligations under international law. Thus,
unilateral or “blocking” imposition of values of one
State on other States under the guise of rules on
which, according to the first State, the world order is
based, will not be allowed.

DISCUSSION AND CONCLUSIONS. If another
interpretation prevails, the “rules-based order” con-
cept may have a negative impact on the existing inter-
national legal order insofar as it “washes out” the es-
tablished legitimate procedures of international
law-making, thus rejecting traditional international
values of legal stability and diminishing the role of
international law in international relations. Such sce-
nario would not only multiply legal uncertainly and
even unreasonable expectations among the partici-
pants of the international processes, but also might
lead to undermining the very fundamentals of mod-
ern international law based on the UN Charter. The
latter in its turn will inevitably lead to the global legal
instability and will dramatically increase the risks of
World War II1. At the moment, the frequent abuse of
the term “rules-based order” by the representatives of
the NATO countries in support of their politically mo-
tivated statements, agreed upon only among them,
impedes achievement of accepted understanding of
the concept at the universal level, that might be con-
sistent with international law.

KEYWORDS: rules-based order, international legal
order, the rule of law, international legal system, soft
law, normativity in international law
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MOHATUE «MOPALOK, OCHOBAHHbI
HA NMPABUJIAX» N MEXKAYHAPOOHOE

NMPABO

BBEJJEHUE. Ha mHoeux mex0yHApOOHbIX NO-
UWA0KAX U C HAUUOHATIDHBIX NOTIUMUYECKUX MPUOYH
B6CE UaU4e UCNONIL3YEMCS MEPMUH «MeHOYHAPOOHDLIL
NOpsA00K, OCHOBAHHDLLL HA NPABUNAX». VIcX00HbLTL 60-
1poOC COCMOUM 6 MOM, SB/AEMCS JIU SO MePMUH
4uUcmo nonumuueckum (NoCKOIbKy OH He UCNOTb3Y-
emcs Hu 6 Ycmase OOH, Hu 6 Opyeux yHuseepcav-
HbLX MEHOYHAPOOHDIX KOHBEHUUAX, U HA 31O mep-
MuH He onuparomest Hu Mesxicoynapoonuwiii cyo OOH,
Hu Komuccus mexcoynapoorozo npasa OOH)? C opy-
201l CMOPOHDL, ¢ NONYNIAPU3AYUE I1M020 NoTUMUYe-
CK020 OUCKYPCA 4ACMAs NPAKMUKA UCNONb306AHUS
0aHH020 MepMUHA NPeocMasumensImuy OMoesbHbIX

Moscow Journal of International Law « 2 » 2021

eocyoapcme (npudem He mMonvKo 3andaoHvix, HO U,
Hanpumep, Kumas) moxcem noenusmo u Ha paszeu-
mue me#0yHapooHozo npasa. Camo Uchonv3oeaHue
0anHo20 mepmuHa onpedeneHHO 8bi3vléaer Pso Opy-
eux eonpocos. Kax mepmun «nopsi0ok, 0CHOBAHHbILL
HA NPABUNAX» COOMHOCUMCA C 0OU4eNPUSHAHHBIM
MEPMUHOM  «<MeHOYHAPOOHO-NPABOBOLL NOPIOOK»?
Vmeem nu udest npUMeHAMb MepMUH «Nopso0ok, oc-
HOBAHHYILL HA NPABUTIAX» CYU4ECIBEHHDIE NPABOBbIE
ocHosanua? Kaxue npasuna in concreto noopasyme-
saromcst nod amum mepmurom? Kmo u xak cosoaem
smu npasuna? Kakoea npupooa smux npasusn — se-
JITOMCS U OHU HOPMAMU HAUUOHANLHOZ0 Npasad,

37



BOMPOCHI TEOPUW MEXAYHAPOAHOTO MNMPABA

A.H. BbinerxaHuH, b./. Hedepos,
E.P. BopoHuH, O.C. MaromepoBa, I1.K. 3otoBa

U ecnu 04, Mo HAUUOHATLHLIM NPABOM KAK020 20-
cyoapcmea? Ecnu umeiomcst 8 6udy HOPpMbL MeHOy-
HAPOOH020 NPAsa, Mo nouemy smo He OMPAXNeHO 6
camom mepmure? Beudy npusnexamenvHoii ¢popmol,
HO Npu OMCymcmeuu o0uez0 NOHUMAHUS e20 CO-
Oepianus, 3mMo NoHAmMUe Nomy4Haem WUpoKoe pac-
npocmpaxeHue npu Mom, Yo Kaxobvlii Moxem npu-
dambv emy pasHoiii cmuicy. B pesynomame, nonyuarom
il HeKOMopble 00NIHHOCHHbLe TUUA, NPeocmasnsaio-
uiue 20cy0apcmea, NONUMUYECKYI0 B03MONCHOCHb
3710ynompeonAms  MeIOyHAPOOHbIM  NPABONOPSIO-
KOM, YCMAHOB/IEHHbIM HA OCHOBe COBPEMEHHO20
MexOyHapooHozo npasa? B Hacmosuweli cmamove
npedcmasnen AHAU3 IMUX NPOOTIEMHBIX ACNEKNO8
KOHUeNUuU «nopsooK, OCHOBAHHYIL HA NPABUTIAX»,
YUUMBIBAS, YN0 6 KOHIMEKCIE MeXO0yHAPOOHbIX OM-
HOUEHULL e20 MaK#e HA3bIBAION «MeHOYHAPOOHbIM
NOPAOKOM, OCHOBAHHLIM HA NPAsunax». JlononHu-
MenbHbLLL 60NPOC, HA KOMOPBLLL HYHHO 0Meermumy,
3AKTIOUAENICS 6 MOM, MOXCEN /I OAHHAS KOHUENUUS
paccmampusamocs Kak 00HA U3 MHO20UUCTIEHHbIX
NONbIMOK A0ANMuposamsv Oelicmayousee MexoyHa-
POOHOE NPaso K HOBLIM 8bI306aM.

MATEPUAJIBI I METOIBbI. Pa6oma ocHosa-
HA HA aHAZU3e MHO2OYUCTIEHHbIX 6bICKA3bIBAHUI
npedcmasumerneti 2ocyoapcme, 6 KOMOPuIX NpPo-
ABACMCA UX OMHOUEHUE K KOHUENYULU «NopsookK,
OCHOBAHHYITL HA NPABUNAX», NONOHUMETLHLIX U
KpUMu4ecKux 3amevanuti k amoti KOHUenuuu co
CIMOPOHDL HOPUCIIOB-MEHOYHAPOOHUKOB, 4 MAaK#ce
HAYYHbIX NYONUKAUUL Opy2Uux OrmeqectéeHHbIX U
3apybexcHvix  uccnedosamerneti-mex0yHapoOHUKOB.
Memooonozuueckuti uUHCMpymeHmapuii  6Ka04a-
em obujeHayuHvle U creyuanvHvle Memoovl, 6 Mom
uucsie UCMopu1eckuti memoo, Memoovt popmanvHo
JI02UKU, AHAZIU3A, CUHIME3d, A MaKxe CUcmemHbole,
CPABHUMENLHO-NPABOBbIE MEMOObL.

PE3YJIbTATDBI MICCIIENOBAHMA. Xomsa evi-
UeyNOMAHYMble 60NPOCHL O NPABOBOM 3HAUEHUU
MepMUHAa «Nops0o0K, OCHOBAHHBI HA NPABUNAX»
B03HUK/IU MONLKO 6 Noce0HUe 200bl, 2NA6HbIM 00-
pAa3om 6 KOHmeKcme aHMUPOCCUTICKOL pUmopuxu
3ana0HbIX NONUMUKOS, I1OM MePMUH UCNOTb30-
8aJICSL 20pA300 PaHbUle HA PASHBIX YPOSHAX NO UIU-
pokomy kpyey mem. IIpobnema He eOuroob6pasHozo
NOHUMAHUS 0AHHO20 MEPMUHA S6/IAEMCT 00HUM U3
ompaxcenuii 6onee obuseil npobnemvt 0cnAGIeHUS
UNU YCUNEHUs YHUBEPCANbHO20, 10PUOUUecKU 00ule-
00513amenvHo20 Men0yHAPOOH020 nopsioka. OoHUM
U3 NpuemIeMvlX 6apUAHOs Npeocrnasisencs mo
MonKoBaHue OAHHO20 NOHAMUS, CO2NIACHO KOMO-
pomy «MeHOyHAPOOHDbIE NOPSAOOK, OCHOBAHHYILL HA
npasunax» o3Hauaem, npexcde 6cezo, NOP00K 6
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Mupe, OCHOBAHHDII HA HOPMAX MeHOYHAPOOHO20
npasa (komopule, Kax U36eCHHO, umerom 0053a-
MmenvHbLil Xapakmep), a makxe HA NPUMEHUMbIX
He00s3aMenvHbIX MeHOYHAPOOHbIX NPABUNAX, CO-
Oepaausux HOPMAMUBHYILL /leMeHm, MAKUx Kax
MeHOyHAPOOHbLe npasua, npedycmompeHHole 6 00-
KYMEHMAax MexnpasumesnvCcmeeHHbiX 0peaHu3ayuil
U KOHepeHUutl, NOTUMUUECKUX 002080PEHHOCTIAX
eocyoapcme u opyeue obusenpusHaxHvle npasund,
cpopmuposasuiuecs 6 Cco8pemMeHHOl npaxmuke
MeHOYHAPOOHbIX omHoweHull. Takoe monkosarue
10360715€M NpuUBecmu 0aHHY10 KOHUENUU 6 co-
omeemcmeue ¢ COBPEMEHHBIM MeHOYHAPOOHbIM
npasom. Ho Oasxce 6 pamxax makozo monKo8aHus
Heo0xX00umMo Nposooumy pasnuvue Mexoy mexnoy-
HApoOHO-npasosuimu Hopmamu (006a3amenvHbIMU)
u Opyeumu npasunamu (He cozoarouumu 06s3a-
Menbeme 20cy0apcme ConacHo MeioyHaApoOHOMY
npasy). Tem camvim, He 6y0em 00nyckamvcsi 00HO-
cmopoxHee Uy «On0KUpPyouee» HABA3bIBAHUE UeH-
Hocmeli 00HO20 20cydapcmea Opyeum noo 8UdoM
Npasu, Ha KOMoPbvlx, N0 MHEHUI0 NePE020, OCHOBbI-
8aemcs «NoPs00K» 8 MUpe.

OBCYXXIEHME U BBIBOJDI. IIpu npeobnaoa-
HUU 0pY2020 MONKOBAHUS KOHUENUUS «NOPAOOK,
OCHOBAHHYITL HA NPABULAX» MONEM He2armusHo
BIUAMY  HA  CYWeCMBYIOUsULL  MeXOyHAPOOHDbLIL
npasonops00k, pasmoléas YCMAaHOBUSULYIOCS NPAK-
MUKy MexOyHAPOOH020 Npasomeopuecmea, mem
camvim omeepeast MpaouluoHHbvle Mex0yHAPOOHble
UeHHOCMU NPasosoti CMAOUIbHOCMU U CHUXKAA
pONL MeHOYHAPOOH020 NPABA 8 MeHOYHAPOOHBIX
omuouweHusx. Taxoti cueHapuil He MONbLKO MHOMUM
1pAa608y10 HEACHOCb U 0dxe HeOO0CHOBAHHbIE 0H(U-
0aHUST YHACHUKO8 MeNOYHAPOOHBLX NPOUECCO8, HO
U Moxem npueecmu K noopvl8y camux OCHO8 CO-
8pPeMEHH020 MeHOYHAPOOH020 NPasa, 0CHOBAHHOZ0
Ha Yemase OOH. IocnedHee, 8 c80t0 ouepebb, npu-
sedem x 2100anvbHOL NPABOBOL HeCMAOUTLHOCU U
pe3xo nosvicum pucku mpemveti MUPo8oti 80UHbL.
Ha Oannoui momenm wuacmoe 3noynompebneHue
MePMUHOM «NOPAOOK, OCHOBAHHDBII HA NPABUNAX»
npedcmasumenamu 2ocyoapcme-unenos HATO 6
1000epIHKY C60UX NOTUMUUECKU KOHBIOHKINYPHDIX
3as16/1eHUll, KesleliHo CO2NIac08aHHbIX Mexdy o000,
npensmcmeyem O0OCHUMEHUIO HA YHUBEPCATILHOM
Ypo6He 63aUMONPUEMNEMO20 NOHUMAHUS OaHHOU
KOHUeNnuuu, KOmopas coomeemcrmeosana Ov. mesx-
0yHapooHomy npasy.

KITIOUYEBBIE CJIOBA: nopsiook, ocHosanHbviii Ha
npasunax, mexcoyHapooHvlii Npasonopsook, 6epxo-
BEHCINBO MENOYHAPOOHO20 NPasa, MeioyHAPOOHAS
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10puUdUHecKas Cucmema, MsaeKoe npaso, HOpMarmue-
HOCMb 8 MeXOYHAPOOHOM npase

IUISI IUTUPOBAHMS: Bouterskauun A. H. [n
np.]. 2021. IloHATHe «IIOPS/IOK, OCHOBAHHBIV Ha
IIpaBWIaX» U MEXJyHapoiHOe IpaBo. — Mockos-

1. Introduction

n recent years, a certain neo-narrative “rules-

based order” has gradually gained ground at

many international meetings, even at the level of
the United Nations. Within the framework of a vig-
orous political debate, this phrase, while becoming
popular, may not raise suspicion of an “anarchist” or
destructive connotation, because of the key “positive”
words - “order” and “rules”. However, if we scrutinize
it in the context of the international legal discourse,
then questions arise about the exact legal meaning
of this term, and - most importantly - about the
grounds for its appearance and about its relation to
the existing international legal system. In the default
of a clear content behind the catchy form of the neo-
narrative, its meaning has to be defined from the
context of its use. In this way the “uncertainty” of
the concept becomes not just a shortcoming (if such
is assumed), but the danger of “erosion” of the very
core of the current international legal system.

In January 2019, Sergei Lavrov, Russian Minister
of foreign affairs stated: “There have been attempts
[...] to replace the universal norms of international
law with a “rules-based order” This term was re-
cently coined to camouflage a striving to invent rules

CKUTL HypHAT Mex0yHapooHoeo npasa. Ne2. C. 35—
60. DOT: https://doi.org/10.24833/0869-0049-2021-
2-35-60

Asmopul 3asensa10m 06 omcymcmeuy KOHPAUKMA
uHmepecos.

depending on changes in the political situation so as
to be able to put pressure on disagreeable states and
often even on allies™

On the other hand, in G7 Joint Statement made
in 2021 the leaders of Western countries addressed
Russian “behavior that is threatening the rules-based
international order™.

As Stefan Talmon, professor of the University of
Bonn remarked, “one does not have to go so far as
the Russian Foreign Minister who, in fact, accused
Germany and others of trying to replace internation-
al law with a rules-based order founded on political
expediency that serves their political, military and
economic interests™. According to the Russian For-
eign Minister statement presented at the 12 BRICS
(summit hosted by Russian Federation in 2020), the
Western countries “are advocating a West-centric
concept of a “rules-based world order” as an alter-
native to international law”™. Obviously, the situation
around the concept “rules-based international or-
der” goes beyond the framework of discursive mis-
understanding, moving to the level of competitive
understanding what is the world legal order today. To
identify the root of this conflict, we should address a
number of questions, beginning with the emergence
of the concept.
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2 Foreign Minister Sergey Lavrov’s remarks and answers to media questions at a news conference on the results of Russian
diplomacy in 2018. January 16, 2019. URL: https://www.mid.ru/foreign_policy/news/-/asset_publisher/cKNonkJE02Bw/con-
tent/id/3476729?p_p_id=101_INSTANCE_cKNonkJEO2Bw&_101_INSTANCE_cKNonkJEO2Bw_languageld=en_GB (accessed
20.12.2020). S. Lavrov noted the problem of the rare use of the language of international law among the Western partners in
his speech at the international conference in New Delhi on January 15, 2020. See Foreign Minister Sergey Lavrov’s remarks
and answers to questions at a plenary session of the Raisina Dialogue international conference. January 15, 2020. URL: https://
www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKkNonkJEO2Bw/content/id/3994885 (accessed 20.12.2020).

3 G7 Foreign Ministers Communiqué of 5 May 2021. Para. 7. URL: https://eeas.europa.eu/headquarters/headquarters-home-
page/97842/g7-foreign-and-development-ministers-meeting-communiqué_en (accessed 15.05.2021).

4 Talmon S. Rules-based order v. international law?. - German Practice in International Law. January 20, 2019. URL: https://gpil.
jura.uni-bonn.de/2019/01/rules-based-order-v-international-law/ (accessed 20.12.2020).

5 US pushing West-centric concept of a “rules-based world order”: Russian Foreign Minister Sergey Lavrov. — The Economic
Times. October 28, 2020. URL: https://economictimes.indiatimes.com/news/international/world-news/us-pushing-west-
centric-concept-of-a-rules-based-world-order-russian-foreign-minister-sergey-lavrov/articleshow/78905855.cms?utm_
source=contentofinterest&utm_medium=text&utm_campaign=cppst. (accessed 20.12.2020).
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2. The reasons for emergence
and spread of the concept

Although the authorship of the wording “rules-
based order” remains unknown, the term definitely
appeared earlier than in the 90s of the XX century.
Hugo Grotius in his famous book “De jure belli ac pa-
cis” (published in 1646) wrote about “rules of moral
actions”. The founder of the international law teach-
ings explains that according to ‘the rules of reason-
able thinking’ any action, “depending on its corre-
spondence or not to the very wise nature” is qualified
as “morally shameful or morally necessary” [Grotius
1956: 70-71]. For the XVII century such understand-
ing of international law seems certainly reasonable.
But is the wording ‘rules-based order’ reasonable to-
day - in the period of the UN Charter?

From the very beginning, it is to be noted that
there is no universal legal document that would
manifest the universal approach to the “rules-based
order”. According to some theorists [Kundnani
2017:3], the unfolding of the liberal thought in terms
of order-building can be traced back to 1941 when
the Atlantic Charter® - a so-called founding docu-
ment of the “liberal international order” - was signed
as a joint declaration of the President of the USA
and the Prime Minister of the United Kingdom. The
Charter represents a body of principles which par-
ties of the agreement aspire to maintain, including
provisions concerning peace and security, safety
within national borders, the affirmation of peoples’
right to self-determination and also a block of provi-
sions aimed to contribute to economic prosperity by
establishing the fullest possible economic co-opera-
tion (e.g. trade barriers lowering) and preservation
of “global commons”. However, this agreement is far
from being agreed upon by all or most of the world’s
powers. Commenting this document, it is correctly
noted that it is the UN Charter that remains one of
the few multilaterally shared bases of the post-war
international order [Kundnani 2017:3].

The appeals to the concept “rules-based order”
became more frequent at the turn of the millen-
nium, especially on the margins of the UN during
the period of Kofi Atta Annan's tenure as Secretary

General of this organization (1997-2006). In 2005,
Mr. Ahern, representative of Ireland, in his speech
at the Conference of the Parties to the Treaty on the
Non-Proliferation of Nuclear Weapons (as part of the
discussion on the Treaty's operation), declared that
“.. for Ireland a rules-based international order and
strong international institutions were of fundamen-
tal importance™.

Undoubtedly, there is a direct correlation be-
tween the spread and recognition of one or another
international legal concept and relevant international
relations. In this sense, it is no pure coincidence that
the concept “rules-based order” came forth at the
end of the Cold War. According to Zbigniew Brzez-
inski, after the collapse of the Soviet Union, the Unit-
ed States has become the only military superpower
which no longer meets political opposition from any
states [Brzezinski 1997: 256]. After the “period of dé-
tente” and Cold War, this new period (Western states
dominance without Soviet bloc states) turned out to
be fertile ground for the flourishing political and le-
gal populism and gave rise (especially among mid-
dle-sized and small states of the world) to the illu-
sion of a universal triumph of soft power, which may
not rely on hard rules of international law®. The new
ideas got widespread use in their optimistic interpre-
tations: the ideas that instead of the “right of military
power’, limited only to the right of avoiding global
war, the time has come for “the power of good law”,
basing only on military might of the “good United
States” and on geoeconomic factors, and the norms
of international morality, even if some of states turn
out to be ‘ugly’ It was presumed in the West that
the “good United States” will never organize coup
detat against a constitutional head of another state
(like against President Yanukovich in Ukraine); that
the US will never intervene into the territory of an-
other state (like Iraq); and the US will never strike
with rockets against a diplomatic mission of another
state (like against the diplomatic mission of Iran). So
‘rules-based order’ should have meant “good order”,
including ‘equal terms’ in relations among States, in-
cluding the US and other leading powers.

Still, the term remains far from being self-explan-
atory. The lack of uniform approach to the definition

¢ Joint declaration by the President of the United States and the Prime Minister of the United Kingdom of 14 August 1941. URL:
https://www.un.org/en/sections/history-united-nations-charter/1941-atlantic-charter/index.html (accessed 14.12.2020).

7 United Nations: 2005 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons. April
29,2005. URL: https://www.un.org/en/conf/npt/2005/npt-conf2005-18%20english.pdf (accessed 14.02.2020).

& Joseph S. Nye understood by it the ability to achieve the desirable result through the voluntary participation of allies, sym-
pathy and attractiveness, and not through coercion or handouts. Whereas the hard power should be understood as the ability
to coerce, conditioned by the military and economic might of the country [Nye 2004].
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of the term leads to a variety of concepts concern-
ing the scope and meaning of the phrase. It is to be
noted that in this context such terms as “liberal inter-
national order”, “multilateral order”, “US-led global
order”, “democratic world order” are alternatively
used, often as synonyms to the “rules-based order”
by foreign analysts when describing the exact con-
tent [Jain, Kroenig 2019: 11]. It is to be noted that
term “liberal” is used when an emphasis is made on
the leading and prevailing role of the USA in current
international order.

For instance, G. John Ikenberry, when defining
the “liberal international order” did nothing but
described it as an “open and rule-based interna-
tional order” that is “enshrined in institutions such
as the United Nations and norms such as multilat-
eralism” [Ikenberry 2011a:56]. There still remains
uncertainty regarding such feature of the order as
“liberal’, let alone the evident definite fallacy in the
definition given by Ikenberry. It is unclear whether
“liberal” refers to the liberalism in the political di-
mension (in opposing to authoritarianism), or in the
economic dimension (in opposition to the concept of
protectionism), or in terms of international relations
(contrary to realism policy). According to one of the
theorists, the “liberal international order” encom-
passes all of the three mentioned aspects [Kundnani
2017:1]. Moreover, the current order is believed to
be made up of diverse suborders: economic, security,
and political. All of these enshrine “varying breadths
of membership, levels of legitimacy, motivating log-
ics, and effects on state behaviour” [Mazarr et al.
2016: xi].

Alongside admitting the ambiguity of the phrase
“liberal international order” former Dean of the Har-
vard's Kennedy School of Government J. Nye claims
the order “was never global and not always very liber-
al” [Nye 2019: 71]. Professor J. Nye himself, however,
adds more ambiguity claiming that the order in ques-
tion has four major strands. Chronologically, the first
strand of the rules-based order is a particular form of
international economic relations, creation of which
can be traced back to the Bretton Woods conference,

where such liberal economic institutions as the In-
ternational Monetary Fund and the International
Bank for Reconstruction and Development were
conceived of. As a matter of fact, the economic sub-
order is usually meant when the rules-based order is
described as open. Charters’ of the two intergovern-
mental economic organizations serve as a legal basis
for this strand as well as the WTO agreements' that
made free trade truly global round by round. Docu-
ments mentioned above were designed not only to
promote free movement of goods and services but
also to enable international financial flows and thus
propel global economic growth. According to J. Nye,
the second strand - a security one followed the first
as the creation of the United Nations marked another
step in international order building. In these aspect
agreements on arms control and limitation of weap-
ons proliferation were later negotiated. Some analysts
emphasize the security aspect when distinguishing a
rules-based order from the one where states acts are
motivated simply by power [Ikenberry 2011b:XII].
As a matter of fact, security suborder is said to have
evolved over time once established in Yalta, then by
reaffirming the principle of borders’ inviolability and
giving rise to what is now known as the Organisation
for Security and Cooperation in Europe, and finally
relying upon the terms of Charter of Paris for a New
Europe, in which democracy was declared to be “the
only system of government of our nations™".

The third strand, as asserted by J. Nye, concerns
human rights and liberal political values that were
incorporated in the United Nations Charter and
later enumerated in Universal Declaration of Hu-
man Rights adopted by the United Nations General
Assembly in 1948. The UN Charter document “re-
affirmed faith in fundamental human rights, and
dignity and worth of human person” as well as com-
mitted all member states to promote and foster “uni-
versal respect for, and observance of, human rights
and fundamental freedoms for all without distinction
as to race, sex, language, or religion”'?. However, this
suborder is acknowledged to have taken “root more
slowly” than the others, remaining to a great extent

° Articles of Agreement of the International Monetary Fund and Articles of Agreement of the International Bank for Recon-
struction and Development of 27 December 1945. URL: https://treaties.un.org/doc/Publication/UNTS/Volume%202/v2.pdf

(accessed 28.12.2020).

19 Marrakesh Agreement establishing the World Trade Organization (with final act, annexes and protocol) of 15 April 1994. URL:
https://treaties.un.org/doc/Publication/UNTS/Volume%201867/volume-1867-A-31874-English.pdf (accessed 28.12.2020).
" Charter of Paris for New Europe of 21 November 1990. URL: https://www.osce.org/files/f/documents/0/6/39516.pdf (ac-

cessed 28.12.2020).

2 Charter of the United Nations of 24 October 1945. URL: https://www.un.org/en/about-us/un-charter/full-text (accessed

28.12.2020).
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declaratory during the Cold War period [Ikenberry
2011a:56].

According to Prof. Nye the last element of the
rules-based order is aimed at protection of “global
commons’, United Nations Convention on the Law
of the Sea is regarded as one of the relevant docu-
ments along with agreements that deal with climate
change issues, space and Antarctica.

For instance, according to Prof. Ikenberry such
“rules-based order” is comprised of: “(1) shared
agreement about the rules of the game within the
political order; (2) the establishment of rules and
institutions that bind and set authoritative limits on
the exercise of power; (3) a high degree of institu-
tional autonomy from special interests; and (4) the
entrenchment of these rules, principles, and institu-
tions within a wider and relatively immutable po-
litical system” [Ikenberry 2001:30-31]. It is the no
coercive and consensual nature of the order that
differs it from alternative forms of order. The author
admits that “the current order” is stable and resilient
because it is recognised as legitimate by all its mem-
bers [Ikenberry 2001:52]. The post-war international
order is characterized by other authors as based on
“core principles” as “economic stability, nonaggres-
sion, and coordinated activity on shared challenges”
[Mazarr et al. 2016: 13]. The authors do not bother,
however, to consider in concreto whether these prin-
ciples are already norms of international law.

This is how the contemporary concept “rules-
based order” crystallized.

The attractiveness of the concept “rules-based in-
ternational order”, however, is explained by the fact
that, being born in political discourse, it remains
free from the formal legal requirements that con-
stitute the proper normativity of international law,
and at the same time it is associated with the ideal
all-encompassing “natural morality” [Koskenniemi
2006:17]. For a number of authors, the emergence of
the concept can be perceived as a by-product of the
revival of the natural law approach in international
legal discourse [Koskenniemi 2009; Hall 2011]. Fur-
ther analysis shows that this understanding has also
turned out to be far from the reality.

First, the concept “rules-based order”, because of
its ambiguity noted above, can’t be qualified as an in-
stitute of the current international law. This notion
does not have universal recognition, it cannot be
considered as part of the existing international legal
“adaptation” due to the lack of the current normative

content. If, according to H. Kelsen, “international law
obliges and empowers the state” [Kelsen 2015: 221]
then self-declared soft and ambiguous rules are null
and void; such rules do not establish concrete conse-
quences for states in case of their failure to observe
these rules. The absence of integral legal content does
not allow this concept right now to develop even to
the level of international legal teachings within the
meaning of Article 38 of the Statute of the Interna-
tional Court of Justice.

Second, lacking universal recognition of legiti-
macy, due to incompleteness and ambiguity of the
“substantive attributes” of the declared order, the
concept “rules-based international order” can hardly
be considered as a valid idea de lege ferenda.

The concept “rules-based international order” is
today legally “spineless” and unviable. That does not
mean, however, that the concept has no perspective
to influence the existing international law. Moreo-
ver, an attractive form and “fresh words” without a
rigid substantive framework contributes to the wide
spread of the concept at the political level, even if un-
derstanding of the concept is non-consistent.

3. The problem of non-consistent understanding

Without the relevant support in the universal in-
ternational treaties, solid doctrinal basis, the concept
“rules-based order” can acquire completely differ-
ent (if not contradictory) meanings depending on a
topic of the discussion and intentions of speakers. It
is noteworthy that the concept “rules-based order”
is addressed by representatives of various states, and
even more remarkable, in a wide variety of contexts.
Let us examine some examples.

Western Europe. On March 16, 2004 Brian
Cowen, the Minister of foreign affairs of Ireland in
his speech at the disarmament conference in Geneva
stated as follows: “Ireland’s approach to disarmament
is rooted in a firm conviction that multilateral coop-
eration is in the interest of all and most particularly
serves the interests of smaller States who, lacking
military power, must rely on building and supporting
a strong rules-based system... The European Union,
over which Ireland is honored to preside at present,
has put a commitment to effective multilateralism at
the center of its common foreign and security policy.
A rules-based international order and strong inter-
national institutions are of fundamental importance
to the European Union”". Thus, the speaker probably

3 UN Conference on Disarmament. Final record of the hundred and fifty-first plenary meeting. March 16, 2004. URL: https://

undocs.org/CD/PV.951 (accessed 14.02.2020).
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uses the concept as reflecting the collective security
system based on rules of international law, which is
supported by the coordinated efforts of the Europe-
an Union, though (for some reasons) without direct
references to the UN Charter as the major source of
modern international law.

Russia. Lately, Russian Foreign Minister Sergey
Lavrov has numerously drawn the international
community’s attention to a currently widely used
term “rules-based order”. Every time the Minister ad-
dresses the issue he objects to using this terminology
in formal international documents as well as inter-
national discourse due to several reasons. According
to Lavrov’s remarks and answers to questions dur-
ing the meeting with members of the Association of
European Businesses in Russia on October 5, 2020,
when only becoming part of the official discourse
some three or four years ago, the term “rules-based
order” was said to be used as a synonym for interna-
tional law by Western powers in order to introduce
“some fresh language”’. However, as maintained by
the Russian Federation, traditional norms, princi-
ples, and mechanisms of international law are now
undermined and replaced step by step by some non-
universal rules, which are not only uncodified but
also created on a unilateral basis without consensus
intrinsic to international law.

The allegation stated above manifests itself in two
areas where the system established after World War
I is being eroded. The first aspect where the re-writ-
ing of generally accepted norms of international law
takes place concerns the so-called process of exist-
ing international organisations” secretariats’ privati-
sation. The most vivid example is the Organisation
for the prohibition of Chemical Weapons (OPCW),

which is one of the most universal organisations.
It is based on the Chemical Weapons Convention
(CWC)*, which was adopted unanimously (i.e. the
only possible way any convention can be adopted)
and further ratified by 193 countries. Notwithstand-
ing the fact that Convention and accordingly Or-
ganisation were created mainly to “address clearly
defined tasks of technical assistance to national pro-
grammes of destructing chemical weapons’ stock-
piles™, attempts made by Great Britain and other
states to expand the Organisation’s mandate by as-
signing OPCW Secretariat (which is of strictly tech-
nical nature) with attributive power to identify the
perpetrators responsible for the use of chemical
weapons and carry out the attribution succeeded at
the Fourth Special Session of the Conference of the
States Parties in 2018". When in need of expand-
ing Organization’s mandate, it is always necessary to
amend the Convention it is based upon according
to amending provisions. In official Statement of the
Republic of Burundi at the Fourth Special Session
Burundi Delegation questioned legal grounds for the
creation of attributive mechanism within the OPCW,
which mission is mainly technical, as well as recalled
that, unlike States, international organizations, albeit
being subjects of international law, do not possess
universal legal personality which leads to conclu-
sion that “they have the right to act only within the
mandate clearly stipulated in their founding docu-
ments”'8. “Neither the Conference, nor the Executive
Council, nor the Technical Secretariat has a mandate
that would allow it to assign attribution for violat-
ing the Convention™’. So according to international
law, the provisions of the Convention itself had to be
amended to vest attributive powers in Organisation
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* Foreign Minister Sergey Lavrov’s remarks and answers to questions during the meeting with members of the Association of
European Businesses in Russia. October 5, 2020. URL: https://www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKNon-
kJEO2Bw/content/id/4368405 (accessed: 28.12.2020).

> Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their
Destruction. of 3 September 1992. URL: https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-
3&chapter=26 (accessed 28.12.2020).

16 Russian Embassy in the UK Press Officer’s reply to a question on assigning attributive functions to the OPCW Technical Sec-
retariat to identify those responsible for the use of chemical weapons. — Embassy of the Russian Federation to the United King-
dom of Great Britain and Northern Ireland. June 28, 2016. URL: https://www.rusemb.org.uk/fnapr/6571 (accessed 28.12.2020).
7 OPCW: Decision Addressing the Threat from Chemical Weapons Use. The Fourth Special Session of the Conference of
the States Parties. June 27, 2018. C-SS-4/DEC.3. URL: https://www.opcw.org/sites/default/files/documents/CSP/C-SS-4/en/
css4dec3_e_.doc.pdf (accessed 28.12.2020).

8 OPCW: Republic of Burundi Statement by Her Excellency Ambassador Vestine Nahimana, Permanent Representative to the
Organization for the Prohibition of Chemical Weapons (OPCW) at the Fourth Special Session of the Conference of States Par-
ties to the Convention on the Prohibition of Chemical Weapons. June 26, 2018. URL: https://www.opcw.org/sites/default/files/
documents/CSP/C-SS-4/en/Burundi_National_Statement_English.pdf. (accessed 28.12.2020).

1 OPCW: Statement by Mr. G.V. Kalamanov Head of the Delegation of the Russian Federation at the Fourth Special Session
of the Conference of the States Parties. June 26, 2018. URL: https://www.opcw.org/sites/default/files/documents/2018/08/
css4nat40%28e%29.pdf (accessed 28.12.2020).
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legitimately in line with Article XV of the Conven-
tion. What was done instead —the decision was taken
at a special session of the Conference by less than
half member states - is “an obvious abuse of the rules
of procedure, undermining the spirit of consensus
of the global disarmament and non-proliferation
mechanisms” as Press Officer of the Russian Embas-
sy in the UK puts it. What is more, as evidenced by
the travaux préparatoires of the Chemical Weapons
Convention, “any provisions which might have been
interpreted as conferring on the organs of the OPCW
attributive powers were intentionally excluded from
the draft text or reformulated accordingly”, which
can be construed to provide for obligatory amend-
ing process in case of conferring attributive powers
to the OPCW.

As underlined in Statement by the Head of the
Delegation of the Russian Federation at the Fourth
Special Session of the Conference of the States Par-
ties?’, not only the amending provisions stipulated
in Article XV of the Convention were bypassed,
but also provisions of the UN Charter regarding
UN Security Council’s prerogative to take coercive
measures, attribution being one of its elements. The
UN Security Council remains the only international
body, besides international courts, which is entitled
to attribute guilt to perpetrators on the international
level and take punitive measures as enshrined in the
UN Charter. As long as the decision of the Confer-
ence in question clearly deviates from international
law it constitutes an instrument of the rules-based
order in Russian Foreign Minister’s opinion®. In the
light of the above Russia calls for the “unwavering
compliance with all existing rules when carrying out
fact-finding activities in relation to the use of chemi-

cal weapons™.

Another area that prompts concerns that the cur-
rent international system based on international law
is being eroded refers to situations when some mat-
ters characterized by Sergei Lavrov as “inconvenient”
are moved outside the United Nations system. The
most vivid illustration of this process is the estab-
lishment of the International Partnership against
Impunity for the Use of Chemical Weapons headed
by France: the question is why matters at hand can-
not be discussed on the side-lines of the OPCW. The
creation of a distinct organization occupied with
overlooking the same aspects as already existing
one does - OPCW is explained by the need to group
“like-minded states”. According to Russian Foreign
Minister, the final goal of this acts is to make po-
liticized decisions in a narrow circle, that would not
otherwise be adopted in organizations characterized
by wider representation, and later present these deci-
sions as an example of multilateralism*.

Latin America. At the 62nd session of the UN
General Assembly in 2007, Charles Savarin, the Min-
ister for Foreign Affairs, Trade, Labor and Civil Ser-
vice of the Commonwealth of Dominica declared:
«Dominica believes that it is only a strong United
Nations, sensitive to the variable geometry of its own
complex construction, that can serve as the founda-
tion of our shared ambitions for effective multilater-
alism and a rules-based international order»*. In this
case the concept is used in the sense of the interna-
tional legal order with the UN as the pivotal institute
of this order.

Africa. On October 29, 2009 Dire Tladi, the rep-
resentative of South Africa, during the discussion
of the Report of the International Court of Justice
at the 64th session of the UN General Assembly re-
marked: «My delegation is particularly pleased to

2 OPCW: Republic of Burundi Statement by Her Excellency Ambassador Vestine Nahimana, Permanent Representative to the
Organization for the Prohibition of Chemical Weapons (OPCW) at the Fourth Special Session of the Conference of States Par-
ties to the Convention on the Prohibition of Chemical Weapons. June 26, 2018. URL: https://www.opcw.org/sites/default/files/
documents/CSP/C-SS-4/en/Burundi_National_Statement_English.pdf. (accessed 28.12.2020).

21 OPCW: Statement by Mr. G.V. Kalamanov Head of the Delegation of the Russian Federation at the Fourth Special Session
of the Conference of the States Parties. June 26, 2018. URL: https://www.opcw.org/sites/default/files/documents/2018/08/
¢ss4nat40%28e%29.pdf (accessed 28.12.2020).

22 Foreign Minister Sergey Lavrov’s remarks and answers to questions during the meeting with members of the Association of
European Businesses in Russia. October 5, 2020. URL: https://www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKNon-
kJEO2Bw/content/id/4368405 (accessed: 28.12.2020).

3 OPCW: Statement by Mr. G.V. Kalamanov Head of the Delegation of the Russian Federation at the Fourth Special Session
of the Conference of the States Parties. June 26, 2018. URL: https://www.opcw.org/sites/default/files/documents/2018/08/
¢ss4nat40%28e%29.pdf (accessed 28.12.2020).

24 Foreign Minister Sergey Lavrov’s remarks and answers to questions during the meeting with members of the Association of
European Businesses in Russia. October 5, 2020. URL: https://www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKNon-
kJEO2Bw/content/id/4368405 (accessed: 28.12.2020).

% UN General Assembly: 15th plenary meeting. October 2, 2007. URL: https://undocs.org/en/A/62/PV.15 (accessed
14.02.2020).
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hear of the frequent visits being made to the Court
by national judges, senior legal officials, researchers
and other members of the legal profession. We be-
lieve that it can only strengthen the understanding
of and appreciation for international law, which is an
important tool towards the creation of a rules-based
international system»®. Hereby, the South African
speaker presented the “rules-based international or-
der” as future, global order, achievable in compliance
with the current international law with an emphasis
on the role of the International Court of Justice in
strengthening the international law.

Asia. At the plenary meeting of the 60th session of
the UN General Assembly in 2005 Manmohan Singh,
the Prime Minister of India, made a point: “All of us
assembled here recognize that the United Nations is in
need of urgent and comprehensive reform. The man-
agement of global interdependence requires strong
international institutions and a rules-based multilat-
eral system. The reform of the United Nations must
be based on that principle”. In the context of the call
for reforming the UN organization, the concept seems
to be used here as meaning a more perfect system of
multilateral regulation of international relations.

Notwithstanding being described by western
scholars as a “revisionist” power, China through its
official representatives claims its respect for the con-
cept “rules-based order”. In 2018 the Foreign Minis-
ter of the People’s Republic of China at the meeting
with the United Nations General Assembly President
Maria Fernanda Espinosa declared that “every nation
should protect the rules-based international order,
adhere to the aims and principles of the UN Charter,
and resolve differences through dialogue and consul-
tation”?. So, for China “rules-based order” does not

contradict the international order based on the UN
Charter. In the Joint statement following the 20" EU-
China Summit held in 2018 the parties (China and
the European Union) “reaffirmed their commitment
to multilateralism and the rules-based international
order with the United Nations at its core”.
Australia. The concept “rules-based order” has
become one of the key points in Australian interna-
tional policy since 2008. Used for the first time by
Australias Prime Minister Kevin Rudd in 2008%,
the concept “rules-based order” is part and parcel
of Australian policymakers’ discourse. For instance,
the 2016 Defence White Paper mentions the term at
hand 46 times; rules-based order is defined in the
document as “a shared commitment by all countries
to conduct their activities in accordance with agreed
rules which evolve over time, such as international
law and regional security arrangements™'. Aus-
tralian Government consistently advocates for the
promotion and protection of the stable rules-based
order and emphasizes its importance in its docu-
ments, in particular, pertaining to the South China
Sea dispute. In this regard Australia’s Foreign Min-
ister J. Bishop (at that time) reminded that all states
involved in this dispute “have benefited enormously
from the rules-based order” and called for the ad-
herence to international law*. Ever since Austral-
ian policymakers have numerously addressed rules-
based order concept, and the 2018 Australia’s media
release (dedicated to the Special Summit between
Australia and the leaders of the Association of the
Southeast Asian Nations) underlines that Australia is
determined to uphold its “commitment to the rules-
based order and international law in the region,
including the South China Sea™. Mr. Quinlan, the
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% UN General Assembly: Sixty-fourth session 30th plenary meeting. October 29, 2009. Report of the International Court
of Justice. URL: https://documentsdds-ny.un.org/doc/UNDOC/GEN/N09/583/51/PDF/N0958351.pdf?OpenElement (accessed
14.02.2020).

Z UN General Assembly: Sixtieth session 5th plenary meeting. September 15, 2005. URL: https://documents-ddsny.un.org/
doc/UNDOC/GEN/N05/511/72/-PDF/-N0551172.pdf?OpenElement (accessed 14.02.2020).

% Li Kegiang Meets President of the 73rd UN General Assembly, Maria Fernanda Espinosa. August 8, 2018. (In Chinese). URL:
https://www.fmprc.gov.cn/web/wjdt_674879/gjldrhd_674881/t1584054.shtml (accessed 14.12.2020).

# Joint statement of the 20th EU-China Summit. July 17, 2018. URL: https://eeas.europa.eu/delegations/china_en/48424/
Joint%20statement%200f%20the%2020th%20EU-China%20Summit (accessed 28.12.2020).

% Scott B. But what does “rules-based order” mean?. — The Interpreter. November 2, 2020. URL: https://www.lowyinstitute.org/
the-interpreter/what-does-rules-based-order-mean (accessed 28.12.2020).

31 Australian Government: 2016 Defence White Paper. P.15. URL: https://www.defence.gov.au/whitepaper/Docs/2016-De-
fence-White-Paper.pdf (accessed 28.12.2020).

32 Bishop J. Australia Supports Peaceful Dispute Resolution in the South China Sea. July 12, 2016. https://www.foreignmin-
ister.gov.au/minister/julie-bishop/media-release/australia-supports-peaceful-dispute-resolution-south-china-sea (accessed
28.12.2020).

3 Turnbull M. Enhancing Regional Collaboration to Strengthen Our Security and Prosperity” March 18, 2018..URL: https://
www.malcolmturnbull.com.au/media/enhancing-regional-collaboration-to-strengthen-our-security-and-prosperity-  (ac-
cessed 28.12.2020).
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representative of Australia, speaking at the 52nd ple-
nary meeting of the 66th session of the UN General
Assembly on the issue of equitable representation on
and expansion of the UN Security Council, stated in
particular that «Australia’s own outlook on reform is
founded on the very simple premise that no country
should have a monopoly on power. We are commit-
ted to a rules-based international order that respects
international law, and we believe that the effective-
ness of such an order depends on the access and buy-
in of all Member States»**. Here, the representative
of Australia appeals to the concept in the sense of a
system of international relations which is based on
the international law. A “rules-based international
order” is interpreted in a similar way by the Parlia-
mentarians for Global Action (benefiting from the
consultative status within the UN Economic and So-
cial Council®), but without expressis verbis reference
to international law.

Within the UN, the concept is used sometimes
to designate a certain branch of international law,
and sometimes - to designate norms which are dif-
ferent compared to those of international law. For
instance, the report of the UN Secretary General
“Unilateral economic measures as a means of politi-
cal and economic coercion of developing countries”
provides: “The comments of Member States gener-
ally expressed disagreement with the imposition
of unilateral economic measures as instruments of
political and economic coercion against developing
countries. Such actions are viewed as contrary to the
principles of the Charter of the United Nations, the
norms of international law and the rules-based mul-
tilateral trading system, which undermine the sover-
eign equality of States™.

As we can see, due to different understandings of
the notion “rules-based order” (or rules-based sys-
tem) speakers can mean by this term: a) the world

order based on international law or b) something
which is different from the world order based on in-
ternational law, or c) the rules regulating certain areas
of international interstate relations (trade relations,
for example). Nevertheless, it is possible to identify
a common message in addressing this concept - the
desire to exclude the possibility of legitimizing ar-
bitrary actions and positions of some states in the
international arena by abusing the existing rules of
international law. In this case, the idea of a “rules-
based [international] order” is directed against nega-
tive unilateralism (even that of the United States,
the most powerful military state with number one
military budget in the world). Due to the fragmented
understanding of “rules-based order”, this positive
idea is easily subject to instrumentalization when a
strong international actor (like NATO bombarding
Belgrade) tries to establish an international “order”
that conforms exclusively to its current interests. This
observation can be confirmed by the practice of us-
ing the concept by the representatives of the United
States.

It might be suggested that the idea of the world
domination in the U.S. foreign policy dates back to the
time of the Monroe Doctrine (proclaimed in 1823),
and remains prevalent in modern history, which is
confirmed by the statement of Woodrow Wilson in
1917 (that the flag of the United States is “not the flag
of America, but of humanity””). Consequently, in
the context of general American rhetoric, the notion
of the US rules-based order manifests itself in its de-
structive aspect — the goal of substituting for the cur-
rent international law and its core — the UN Charter.
Estonian jurist R. Miillerson gave a conceptual hard-
hitting assessment of the “world order” conceived
outside of legal terms. He notes “that Washington is
trying to impose, through military force or sanctions
against the disobedient, not the noble regulatory sys-

3 UN General Assembly: 52nd plenary meeting. November9,2011. URL: https://undocs.org/A/66/PV.52 (accessed 28.12.2020).
% The organization's representatives explain the NPO's goal as follows: «PGA's vision is to create a rules-based international or-
der for a more equitable, safe and democratic world, which is in line with the United Nations' Millennium Development Goals.
See: UN. Economic and Social Council: Quadrennial reports 2002-2005 submitted through the Secretary-General pursuant to
Economic and Social Council resolution 1996/31. November 14, 2006.URL: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/-N06/615/91/PDF/N0661591.pdf?OpenElement (accessed 14.02.2020).

% UN General Assembly: Unilateral economic measures as a means of political and economic coercion against developing
countries. Report of the Secretary-General. July 27, 2009. URL: https://digitallibrary.un.org/record/662804/files/A_64_179-EN.
pdf (accessed 14.02.2020).

% Thanksgiving Proclamation of Woodrow Wilson dated November 7, 1917. In fact, the US flag was taken as a model for
elaboration of the so-called “Humanity Flag — Auxilio Dei’, which also combines the national flags of the U.S. allies in the WWI,
the United Kingdom and France.
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tem that somehow worked even during the Cold War
[largely due to the existing balance of power], but
the so-called “rules-based” liberal world order, that
is, an order based on the rules of Washington and
not related to international law” [Miillerson 2020].
Of course, not all speakers cited above meant by the
concept “rules-based order” only “the rules of Wash-
ington”. However, a spectacular example of the U.S.
policy is given by Daniel B. Baer, the U.S. Ambassa-
dor, in 2016 in the context of the review of the 1996
OSCE Arms Control Framework: “Until the past few
years, the framework and elements of a rules-based
international order helped to preserve peace and
prosperity in the Euro-Atlantic area because they
espoused and defended key principles, such as the
right of states to choose freely whether to allow the
stationing of foreign forces on their territory”*®. This
statement reduces the essence of American interest
in a rules-based order to the right to deploy U.S. mili-
tary bases in foreign territories.

In a broader concept, according to the United
States positions cited above, the establishment of a
“world order” depends entirely on the willingness
to promote American global goals with references
to international law or without such references and
even contrary to the principle of equality of states as
it is reflected in the UN Charter. At the same time
these examples demonstrate that the concept “rules-
based order” is used not only with different mean-
ings, but also for different reasons. In other words,
the concept “rule-based order” in speeches of the
American politicians and in speeches of the politi-
cians from the non-aligned countries — are complete-
ly different concepts. In the U.S. rhetoric the concept
serves as a tool in the race for the U.S. ordering the
rest of the world how to behave (both at sea and on
land) whereas the spread and apparent support of
the concept by the developing countries is explained
rather by their interest in reforming the UN system,
and by their hope for increasing their influence on
the financial and economic governance of the world
affairs. Taking this into account, it is appropriate to
assess the scale of the problem of such different un-
derstanding, beginning with the scope of the alleged
order.

4. The scope of “rules-based order” in the absence
of its generally recognized definition

The contextual use of the concept does not clarify,
whether the international rules-based order is always
understood as the international order based on inter-
national law or something different.

On the one hand, using the concept as an inter-
changeable synonym for international law order, es-
tablished following the results of the Second World
War, one is free to imply the world legal order. But
there are obvious facts of violations by the U.S. of
such world legal order based on international law. In
Russian legal literature the following facts are listed
first and foremost: the violation of the international
humanitarian law in 1945, when the United States
dropped atomic bombs on Japan; the violation of
the UN Charter when the United State invaded Vi-
etnam in 1960-s — 1970-s; the violation of the UN
Charter when the United States invaded Nicaragua,
etc [Narushenie SShA...1984]. There are other ex-
amples, as evidenced by J. Ikenberry, that since the
establishment of the current international legal order
the United States have repeatedly acted in violation
of multilateralism by applying unilateral patterns in
their diplomatic, economic, and military policies -
namely, when the American government’s embrace
of free trade rules turned to be ambivalent in the
sense that while the USA championed the creation of
the WTO (one of the leading binding institutions),
the Washington itself neglected the spirit and fun-
damental purpose of organisation with its unilateral
trade policy [Ikenberry 2001:272]. Schweller finds
a problem at the core of the Ikenberry’s statement,
underlining that it is not attainable for institutions
both to restrain hegemons and to remain autono-
mous - they are either dependent on strong states
and, consequently, capable of binding weak ones or
independent of leading states and thus ineffective in
“running their business” [Ikenberry 2001:182].

On the other hand, the ex-US ambassador in
Ukraine, William Taylor, alleges that Russia has
undermined international rules-based order: “The
Kremlin attacks the rules that guided [sic] relations
between nations since World War II"**. W.Taylor

38 OSCE: Revisiting the 1996 OSCE Framework for Arms Control. As delivered by Ambassador Daniel B. Baer to the Joint Ses-
sion of the Forum for Security Cooperation and the Permanent Council. October 19, 2016. URL: https://osce.usmission.gov/
revisiting-1996-osce-framework-arms-control-statement-joint-fsc-pc/ (accessed 14.02.2020).
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continued .. for centuries until 1945 ... powerful
nations dominated and invaded less powerful na-
tions ... nations created spheres of influence that op-
pressed their neighbors, leading to wars and suffer-
ings. This is how the Russian Empire and the Soviet
Union conducted international relations...”*. Here-
by, the politician accuses the USSR and Russia with-
out bothering to provide neither relevant facts nor
legal arguments, while ignoring even recent U.S. vio-
lations of international law, the most evident for the
developing states — invading sovereign Iraq and kill-
ing its president S. Hussein. The US official also hides
the fact that it is the US Administration that organ-
ized coup d’Etat in Kiev in 2014 (as a result of which
the constitutionally elected President of Ukraine Ya-
nukovich was replaced by the ‘acting president’ gov-
erned from Washington and the former territory of
the Ukrainian Soviet Republic was divided) [Vyleg-
zhanin, Kritsky 2014]. Furthermore, the US speaker
reveals his nihilist attitude to international law exist-
ing before 1945. By that time international law man-
aged to pass through milestones in the development
of the world legal order, including the Westphalian
world order (1648-1815); the Vienna world order
(1815-1871); the Versailles world order (1919-1945).
Definitely, with the evolution of the system of inter-
national relations, the former norms of the “law of
war” (legitimizing territorial conquests and the im-
plementation of colonial policy) have now become
obsolete. The renewal of the international legal sys-
tem is due to the evolution of the values, recognized
by the international community of states, which per
se does not deny the adequacy to the international
legal system of some values that exist in international
relations from the time immemorial.

As summarized by S. Patrick, the rules-based or-
der presumes that “all sovereign states are entitled
to political independence, territorial integrity, and
freedom from intervention; the use of force, except
in cases of self-defense, requires collective authoriza-
tion by the UN Security Council (....); vessels from
all states are free to traverse the open ocean with-
out hindrance; the commerce of all nations should
be accorded non-discriminatory treatment; and all
peoples should be entitled to political self-determi-

nation” [Patrick 2016:11-12]. Again, the question
arises, because these ideas are already better reflected
in the international order based the UN Charter.

S.Van Nieuwenhuizen gives a complex and rather
broad definition of the rules-based order that tends
to embrace all of the elements and features that sub-
stantially characterize order in place: “The interna-
tional order is generally understood to be comprised
of institutions, international law and norms provid-
ing for the ordered political, military and economic
interaction of states” [Nieuwenhuizen 2019:184].
The words “international law and norms” in this con-
text look strange. Some authors claim that the rules-
based system includes also informal rules alongside
with formal ones [Jain, Kroenig 2019: 11].

According to some documents, the sources of
“rules-based order” are identified with the sources
of international law. In the Joint Statement the Brit-
ish Foreign Minister, Boris Johnson, French Foreign
Minister, Jean-Yves Le Drian, German Foreign Min-
ister, Heiko Maas and US Secretary of State John Sul-
livan on 4 April 2017 (in response to a chemical at-
tack in a Syrian city Khan Shaykhun) declared: “Each
time a chemical weapon is used, it undermines the
global consensus against its employment. Further,
any such use in clear violation of the Chemical
Weapons Convention gravely undermines the rules-
based international order”. In this case the invocation
of the concept addresses violations of the norms of
international humanitarian law, which prohibit the
use of chemical weapons; so, in this case the “inter-
national rules-based order” is understood as an in-
ternational order based on modern international law
(again without explicit references to it).

At the same time, for some politicians it is un-
clear whether there exist rules for specific “areas” of
the international order or only rules for the world
order as a whole. Thus, the representative of Sweden,
Mr. Bennwick, who, discussing the promotion and
protection of human rights at the 64th session of the
UN General Assembly, noted: “The European Un-
ion supported respect for rules-based international
systems in all fields™*'. The representative of Ghana,
Mr. Christian, speaking at the 64th session of the UN
General Assembly on financing for development,

3 Eks-posol SShA v Ukraine Uil'yam Teilor ob"yasnil Pompeo, chto SShA dolzhny sdelat' dlya Ukrainy: detal [Ex-US Ambassa-
dor in Ukraine William Taylor explained Pompeo what the US should do for Ukraine]. - Dialog.UA. January 29, 2020. (In Russ.).
URL: https://www.dialog.ua/world/200040_1580246267 (accessed 14.02.2020).

40 |bidem.

41 UN General Assembly: Sixty-fourth session. February 3, 2010. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/
N09/613/63/pdf/N0961363.pdf?OpenElement (accessed 14.02.2020).
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underlined: “The international community should
more actively pursue the development of an agreed
rules-based approach to sovereign debt workouts™.
The representative of the Islamic Republic of Iran,
Mr. Dehghani, in turn, stated that “trade was a vital
tool to provide long-term sustainable growth. In or-
der to fully utilize its potential, it was important to
uphold a universal, rules-based, open, non-discrimi-
natory, depoliticized and equitable multilateral trad-
ing system that contributed to growth and develop-
ment, especially for developing countries”. Notably
the need to “support a rules-based trading system”
has been repeatedly emphasized by representatives of
many countries: the representative of South Africa,
Mr. Mashabane*, the representative of Thailand,
Ms. Sujira®, the representative of Nigeria, Mr. Eji-
naka®, the representative of Qatar, Mr. Al Sada®, and
others. Quite often speculations on an international
rules-based system can be found in international
practice in relation to human rights*, disarmament,
non-proliferation and arms control®, reforms of the
UN Security Council®, etc.

The widespread political fashion for the use of the
concept by representatives of various states leads to
the formation of a “soap bubble”, when states associ-
ate many hopes with a “rules-based international or-
der”. Thus, the representative of the Philippines, Mr.
De Vega, speaking in the second UN committee on

October4,2011, stated that “All those challenges [em-
powerment of peoples to prosper, natural disasters,
food security, and ongoing economic crisis] would
be overcome only when international relations were
firmly anchored in a rules-based system™". Again, he
does not explain what “a rules-based system” is; we
can only assume that with this wording, the speaker
expressed his hope for the international order based
on rules which are agreed upon between States (that
is — rules of international law).

Some researchers go further, suggesting that the
concept may imply several “international systems
based on rules”. For instance, M. Chalmers, an ex-
pert at the British Royal United Services Institute for
Defence and Security studies, suggested the exist-
ence of four such systems that serve as the pillars of
the international order (“four-pillared international
order”): the universal security system; the universal
economic system; the western system and the system
of major power relations and bargains. According to
him, the rules that make up each of the systems re-
flect the results of power-based bargains [Chalmers
2019: 3]. But do the rules of these systems by them-
selves have a positive legal value acceptable to the
community of States as a whole?

According to M. Chalmers, the “classical” division
of states into those which comply with the norms of
international law and those which do not comply is

42 UN General Assembly Sixty-fourth session. 77th plenary meeting. March 23,2010. URL: https://documents-dds-ny.un.org/
doc/UNDOC/GEN/N10/286/18/pdf/N1028618.pdf?OpenElement (accessed 14.02.2020).

4 |bidem.

4 UN General Assembly: Sixty-eighth session. Summary record of the 21st meeting October 24, 2013. URL: https://docu-
ments-dds-ny.un.org/doc/UNDOC/GEN/N13/529/59/pdf/N1352959.pdf?OpenElement (accessed 14.02.2020).

4 |bidem.
4 |bidem.
47 |bidem.
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% UN General Assembly: Summary record of the 44th meeting, New York. November 19, 2009. Agenda item 69: Promotion and
protection of human rights. Mr. Bennwick (Sweden). URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N09/613/63/
pdf/N0961363.pdf?OpenElement (accessed 14.02.2020).

4 UN Conference on Disarmament: Final record of the one thousand two hundred and thirty-first plenary meeting. August
4, 2011. URL: https://documents-ddsny.un.org/doc/UNDOC/GEN/G12/-611/42/PDF/G1261142.pdf?OpenElement (accessed
14.02. 2020). See also: UN General Assembly Sixty-second session. First Committee 7th meeting, October 16, 2007. General
debate on all disarmament and international security agenda items. URL: https://documentsddsny.un.org/doc/UNDOC/GEN/
NO07/542/80/PDF/N0754280.pdf?Open-Element (accessed 14.02.2020).

% UN General Assembly: Sixtieth session. 5th plenary meeting. September 15, 2005. Mr. Singh (India). URL: https://docu-
ments-dds-ny.un.org/doc/UNDOC/GEN/-N05/511/72/PDF/N0551172.pdf?OpenElement (accessed 14.02.2020); See also: UN
General Assembly: The rule of law at the national and international levels. Letter dated 18 April 2008 from the Permanent
Representative of Austria to the United Nations addressed to the Secretary-General. URL: https://documents-dds-ny.un.org/
doc/UNDOC/GEN/N08/330/-21/PDF/N0833021.pdf?OpenEle-ment (accessed 14.02.2020); UN General Assembly Sixty-sec-
ond session. October 16, 2007. General debate on all disarmament and international security agenda items. Mr. Kariyawasam
(Sri Lanka). URL: https://documentsddsny.un.org/doc/UNDOC/GEN/N07/542/-80/PDF/N0754280.pdf?OpenElemnt (accessed
14.02.2020).

51 UN General Assembly: Sixty-sixth session. Second Committee. Summary record of the 4th meeting. November 17,2011. URL:
https://documents-ddsny.un.org/doc/UNDOC/GEN/N11/528/67/PDF/N11-52867.pdf?OpenElement (accessed 14.02.2020).
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an oversimplification of the real state of affairs, where
the balance of forces in one system affects the "legiti-
macy" of the state's behavior in another system. For
example, the key principles of the universal security
system are the principles of international law, em-
bodied in the UN Charter in 1945, such as the right
to self-determination, the prohibition of aggression,
the sovereign equality of states, etc. This universal
system is in constant tension with the selective West-
ern “liberal order” system described above. Although
de facto the system of Western values is becoming
dominant in the western world (especially with the
process of globalization), it cannot take legal priority
in global security issues, because of the existing rules
of the universal security system, as it is maintained
by the UN Security Council, and by a number of rel-
evant international treaties on the arms limitation,
etc.

In this context it is logical to assume that the ba-
sis for different understandings of the concept “rules-
based order” and the reason for free use of this legal
neologism (attractive by wording and indefinite in
content), is the lack of a clear understanding what
exact rules constitute the foundation of the concept
“rules-based order”.

5. The problem of unclear content of the concept

As was shown above, the adherents of the
concept “rules-based order” cannot agree on the key
question — what concrete “rules” serve as a basis for
this order.

Some of them do not see the difference between
these “rules” and the norms of international law™.
Moreover, the opinion that the rules of interna-
tional legal order and international legal norms are
identical is widespread not only among public of-
ficials, and also among international experts. For
instance, R. Allison (the British political analyst) ar-
gues that “norms and rules are ultimately vested in
international law, which is contested but is still the
foundation of global order”. Therefore, according to
R. Allison, Russia's objections to the imposition of

52 See, for example: [The Contribution...2019].

“rules-based international order” are interpreted not
only as an opposition between the observance of the
rules and the operation of law, but as a “revisionist
approach of Russia” to international law in general
[Allison 2020:981-983]. The scholar calls it “the neo-
revisionist argument” under which he means “the
image of Russia as a status quo power, drawn into
qualified revisionist actions in reaction to the ear-
lier Western practice of liberal interventionism and
concerns about Moscow’s agency in interpreting
international law and norms” [Allison 2020:980].
American diplomat and independent expert of the
Carnegie Endowment for International Peace Ph.
Rembler believes that “reducing” the foundations of
international law to the provisions of the UN Charter
and Security Council resolutions allows to a state to
“reject on principle commitments regarding human
rights and democratic governance””. At the same
time, it should be noted that the Russian prevailing
legal teachings do not try to “reduce” the principles
of international law to the principles set forth in the
UN Charter; however, they do emphasize the sig-
nificance of the UN Charter among other sources of
international law®%. Dutch researchers, M. Groff and
J. Larik, share the same opinion on the foundations
of contemporary international legal order: “There is
today an overwhelming commitment to the rules-
based order established in 1945” [Groff, Larik 2020].

Other publicists do not consider as identical the
rules which are meant within the concept “rules-
based order” and the norms of international law;
however, they find “no clear or agreed set of goals,
methods, or limits”, which would constitute such or-
der [Kissinger 2015:10]. Using some norms of inter-
national law as a pretext, they include into the rel-
evant “order” within the concept such “rules” that do
not have international legal character™.

These notwithstanding calls to “play by the rules”
are more and more often heard from international
tribunes, addressed to Russia. For example, in 2006
Condoleezza Rice, the US Secretary of State, claimed
that “Russia must play by ... the rules™®, and in 2008
she spoke about the inadmissibility of the situation

53 Remler Ph. Russia at the United Nations: Law, Sovereignty, and Legitimacy. — Carnegie Endowment for International Peace.
January 2020. // URL: https://carnegieendowment.org/2020/01/22/russia-at-united-nations-law-sovereignty-and-legitimacy-

pub-80753 (accessed 20.12.2020).

4 See: Mezhdunarodnoe pravo v 2 ch. Chast' 1: uchebnik. Otv. red. A. N. Vylegzhanin. 4-e izd [International Law. In 2 parts. Part
1: a textbook. Ed. by A.N. Vylegzhanin. 4" ed.]. Moscow: Yurait Publ.2021. P.73-81. (In Russ.).

%5 See, for example: [Mazarr et al. 2016:7; United Nations Association of Australia... 2015:7-12].

% Berg A. Double-Edged Peace Pipes. — AntiWar. com. January 20, 2006. URL: https://original.antiwar.com/ann-
berg/2006/01/20/double-edged-peace-pipes/ (accessed 27.02.2020).
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“when there is one set of rules for Russia - and an-
other for everyone else””. And that is astonishing
taking into account that never has the Soviet Union
nor modern Russia committed such grave violations
of international law as the USA - flouting of inter-
national humanitarian law or aggression against an-
other state, as described above.

In November 2017 Theresa May declared that the
most important diplomatic task of the United King-
dom is “to defend the rules based international or-
der against irresponsible states that seek to erode it
she underlined “it is Russia’s actions which threaten
the international order on which we all depend™®. In
2019, Ursula von der Leyen, Germany's Minister of
Defense, stated that “Russia does not respect weakness
... She also clarified that to play by the rules means to
respect the rules-based international order, including
respect to the sovereignty of other countries®. Thus,
there are sufficient reasons to think that the modern
concept “rules-based order” has a political conno-
tation, first and foremost an anti-Russian one; it is
added to the current political weapons of the West.
Indeed, as noted above, the military intervention of
the United States to Iraq, its occupation and organiza-
tion of death penalty of the Iraqi president S. Hussein
is a gross violation of the UN Charter. The same holds
for the instructions of the U.S. Ambassador in Kiev
to putchists Turchinov, Yatsenuk, Poroshenko how
to overthrow the constitutionally elected Ukrainian
president Yanukovich. But the flexible anti-Russian
concept “rules-based order” allows justifying such ac-
tions, committed contrary to the UN Charter.

We can suggest two dimensions of the policy of
realizing the concept “rules-based international or-
der” - civilizational and political. The civilizational
dimension aims to "liberalize" international relations
though revision of the very role of international law
in favor of interests of “western civilization” (the
United States and their western allies). The political

dimension uses the extra-legal format of such order
as a tool to counter the national interests of all other
states excepting western states. Both dimensions are
“built” on ignoring international law as a legal sys-
tem though hypocritically referring sometimes to
the authority of some rules of international law. In
a nutshell the concept presents a tool to universalize
a “one-sided western project” of the world order. If
“[international] law can exist only if there is a bal-
ance, a balance of power between the members of
the family of Nations” [Oppenheim 1905: 73], then
the utilitarian meaning of the concept “rules-based
order” can be reduced to unilaterally imposed view
of certain international actors.

So, the concept which has a purely political back-
ground, is generally circulated under the guise of the
international legal construct. The Russian Foreign
Ministry notes that “these ‘rules’ are invented and se-
lectively combined depending on the current needs
of the authors” [Lavrov 2019: 31]. Furthermore, those
alleged rules present only “a free interpretation or
pulling out of the context of certain international le-
gal norms in favor of a limited group of countries™.
Therefore, the deduced aim of the concept is to strive
“to replace universally agreed international legal in-
struments and mechanisms with narrow formats,
where alternative, non-consensual methods of re-
solving certain international problems are developed
bypassing the legitimate multilateral framework”
[Lavrov 2019:31]. Thus, the idea of rules-based in-
ternational order “denies the collegial beginning of
interstate interaction and, by definition, is unable to
generate solutions to global problems that will be vi-
able and sustainable in the long-term perspective, and
not designed for a propaganda effect within the elec-
toral cycle of a particular country” [Lavrov 2019:34].

Consequently, attempts to establish the predomi-
nance of the concept “rules-based order” over inter-
national law at least in rhetoric on the international

Moscow Journal of International Law « 2 » 2021

57 Secretary Rice Addresses U.S.-Russia Relations at the German Marshall Fund. — US Department of State. September 18, 2008.
URL: https://2001-2009.state.gov/secretary/rm/2008/09/109954.htm (accessed 27.02.2020).

8 PM speech to the Lord Mayor's Banquet. Theresa May spoke about the importance of an international rules-based system,
free markets and fair societies. November 13, 2017, URL: https://www.gov.uk/government/speeches/pm-speech-to-the-lord-
mayors-banquet-2017 (accessed 27.02.2020).

% “Ne uvazhayut slabost": FRG prizvala Moskvu igrat' po pravilam ["They don't respect weakness": Germany called on Mos-
cow to play by the rules]. - Gazeta.ru. January 23, 2019. (In Russ.). URL: https://www.gazeta.ru/politics/2019/01/23a12140233.
shtml (accessed.02.2020).

% Vystuplenie Postoyannogo predstavitelya V.A.Nebenzi v khode dialoga vysokogo urovnya predsedatelei General'noi As-
samblei, Soveta Bezopasnosti i Ekonomicheskogo i Sotsial'nogo Soveta OON po voprosam mnogopolyarnogo mira [Speech
by the Permanent Representative of the Russian Federation to the UN and the UN Security Council V.A. Nebenzya during a
high-level dialogue between the Presidents of the General Assembly, the Security Council and the UN Economic and So-
cial Council on a multipolar world]. — News2.ru. September 12, 2019. (In Russ.). URL: https://news2.ru/story/576161 (accessed
20.05.2020).
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arena entail the risks of destabilizing the foundations
of international relations. The ambiguous “rules”
widely promoted (instead of relevant concrete inter-
national legal norms) are aimed at ensuring a “liberal
world order” at the cost of undermining the existing
system of international law. First, such suggested or-
der supposes to abandon the agreement-based level
of relations in Europe achieved in the “post-confron-
tational” 1990s. Second, the new practice of coercion
according to some unclear rules is asserted by intro-
duction of unilateral measures, the so-called “sanc-
tions”. Third, there is a risk of lowering the quality
or even nullifying the diplomatic dialogue that states
usually carry out, guided by the provisions of the UN
Charter and other main sources of international law.
Measures preventing such risks should be developed
on the basis of a consistent international legal analy-
sis of the current situation, including comparative
analysis of the relevant legal teachings.

6. The concept “rules-based order”
in the international legal teachings

If one seeks an explanation of this ambiguous
concept in the international legal discourse, one
has to face the “relative silence of international law-
yers”®!. This is quite understandable given that inter-
national lawyers, by their profession, deal only with
those “rules” that are endowed with normative char-
acter by legitimate means of international legal rule-
making. Thus, no “rules” in the sense of some condi-
tions for making international legal decisions or of
a set of values are included into the research subject
of international lawyers, namely the international le-
gal system, until they are expressed in the content of
sources of international law or subsidiary means for
the determination of rules of law, or, at least, in le-
gitimate positions of states in the international arena
within international law.

At the same time, some international lawyers
have already drawn attention to the detrimental ef-
fect of replacing international legal terms with the
category “rules-based order” Australian interna-
tional lawyer, Shirley Scott considers the emergence

of “rules-based order” as an attempt to replace the
“law-based order”®. In her opinion, this dangerous
tendency is leading to the extinction of the tradi-
tional understanding of international law as politi-
cally neutral. According to Dr. Scott, despite the fact
that references to the “rules-based order” often in-
clude the idea of continuity with the international
legal system established after the end of the Second
World War, this concept has nothing to do with the
principles on which the “ideal of international law”
is based [Scott 1994: 313]%. S. Scott identifies six
such principles: first, “the principle of political neu-
trality”, which is expressed in the equal effect of the
norms of international law for each state; second,
“the principle of peace through law”, which means
the possibility of applying law for the peaceful set-
tlement of interstate disputes; third, “the principle
of compulsory compliance”, according to which
states comply with international law by assuming
international legal obligations; fourth, “the princi-
ple of legal/illegal dichotomy”, which establishes the
distinction between permissible and wrong in legal
terms; fifth, “the principle of law preceding politics”,
according to which law dictates the choice of politi-
cal decisions; sixth, “the principle of comprehensive
coverage’, which means the ability of international
law to cover any issue that arises in interstate rela-
tions [Scott 2018: 630-631]. Relying on these prin-
ciples, international law represents the universally
accepted normative ideal with which the interna-
tional community of states as a whole has agreed on.
Therefore, international law is capable of serving as
the regulator of all interactions in the international
arena. Consequently, the rejection of the principles
of international law implies a drastic change in the
very coordinate system of international relations;
that is the replacement of the world order based on
international law with an amorphous order based on
potentially changing rules: rules of the United States
and their allies - today; or rules of China - tomor-
row, etc.

German international lawyer Stefan Talmon does
not pose the question so radically: for him the idea of
“rules-based order” does not exclude the traditional

" Jorgensen M. International Law cannot save the rules-based order. December 18, 2018. URL: https://www.lowyinstitute.
org/the-interpreter/international-law-cannot-save-rules-based-order (accessed 20.12.2020)

62 Scott Sh. In defense of the International Law-Based Order. — Australian Institute of International Affairs. June 7, 2018.
URL: https://www.internationalaffairs.org.au/australianoutlook/in-defense-of-the-international-law-based-order/ (accessed

20.12.2020).

6 Sh. Scott is the author of a methodological approach to understanding the relationship between international law and
international politics through the presentation of international law as an ideology.

6 Talmon S. Op. cit.
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international legal order®. If “rule-based order” is
based on the commitment of states to the existing
system of legal rules, then such international order
inevitably reflects a system of modern global govern-
ance by the norms of international law established
in 1945. But as was demonstrated, the concept “rule-
based order” seems broader than legal order result-
ing from observance of international law. It is not
limited to a system of binding norms agreed by the
sovereign will of states, but also includes the so-called
“soft law”, i.e. declarative acts of states, documents of
international organizations and associations express-
ing non-legally binding political intentions. This sug-
gestion finds confirmation of the German Ministry
of Foreign Affairs: according to his statement, the
concept “rule-based order” is political in nature and
“covers not only legally binding norms of interna-
tional law, but also non-binding norms, standards
and rules of conduct. For example, timely payment of
contributions, multilateral cooperation to establish a
cooperative world order, or informal associations in
groups of like-minded or allies. The political term
also refers to various international forums, their
decision-making rules and negotiation processes"®.
Within this interpretation the popularity of the term
“rules-based order” on the UN platform becomes
understandable, as well as the inclusion of references
to the rule-based order in numerous international
materials.

However, even this positive approach to under-
standing “rule-based order” also raises concerns®.
Firstly, to put the system of norms of international
law on a par with a set of certain rules that do not
have any normative properties means blurring the
line between ‘law’ and ‘non-law’. Secondly, the “rule-
based order” does not distinguish between the sub-

jects of international law and other participants in
international processes, such as transnational com-
panies, international non-governmental organiza-
tions, etc. Thirdly, the fragmentary content of the
concept “rules-based order” endows the sum of
different rules with unpredictable character, always
“special rules in special cases”. Non-binding rules
are a priori deprived of the universality inherent to
general international law and expressed in such legal
categories as “main principles of international law”,
“obligations erga omnes”, “jus cogens’, etc. Fourthly,
calls from political tribunes for a rule-based order
are in essence an attempt to tacitly establish the uni-
versal “bindingness” of a new aggregate of rules that
form the international order without the consent of
all states.

In addition to the existing internal contradictions
of the concept, its different interpretations and the
visible shortcomings as described above, fundamen-
tal questions are not answered: who sets these rules
and how are they set? Answering these questions,
S. Talmon warns that the assumption of the obliga-
tory “rules-based order” means recognition of some
kind of dictate: order by “dictate of the majority” or
“order of the strong”’. Moreover, if this approach
is accepted, one form of establishing authoritarian
rule-making at the international level is capable of
transitioning into another®. Such trend runs coun-
ter to the principle of the sovereign equality of states,
which includes only voluntary acceptance of interna-
tional legal obligations by the state. The key question
is whether the idea the idea of a “rules-based order”
per se affects the UN Charter global observance,
modern international law in general and the princi-
ple of rule of international law in international rela-
tions?
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% “Die ,regelbasierte Ordnung” umfasst neben den rechtlich verbindlichen Normen des Vélkerrechts auch rechtlich nicht
bindende Normen, Standards und Verhaltensregeln. Dies sind zum Beispiel das plinktliche Zahlen von Beitrdgen, die multilat-
erale Zusammenarbeit mit dem Ziel einer kooperativen Weltordnung oder informelle Zusammenschliisse in Freundesgrup-
pen oder Allianzen. Der politische Begriff bezieht sich zudem auf verschiedene internationale Foren und ihre Entscheidung-
sregeln sowie Verhandlungsprozesse”. See: Deutscher Bundestag. 123 Sitzung. Berlin. 6 November 2019.S. 71-72. URL: http://
dip21.bundestag.de/dip21/btp/19/19123.pdf (accessed 20.12.2020).

% Talmon S. Op. cit.

5 lbidem.

% It should be noted that the dictate of the majority is the reverse side of the idea that international law is the result of rule-
making by the entire international community. For example, M. Hakimi substantiates the idea of the international community
by the fact that all its participants are initially interested in achieving common goals, then the conflicts that arise between
them are contradictions only in relation to what specific offices of international law and order should be and how they should
be established. Contradictions and misunderstandings are only exceptions to common aspirations, and at the same time, they
are a natural and even necessary feature of the development of international law. Thus, “international legal conflict can have
systemic value for the global order, even when it lacks substantive resolution”. See [Hakimi 2017:317-356].
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7. The concept “rules-based order” and the
principle “rule of law in international relations”

The first concept, as noted above, has come from
the political discussions and tribunes, so it is reason-
able to address the question of the existence of any
intentions of states to consider this order as based on
the principle “rule of law in international relations”
If we follow A. Watts' assumption that “the rule of
law’ cannot be other than generally acknowledged
as a desirable element of any community’s structure”
[Watts 1993:15], we are to say that adherence to the
rule of law in international relations is the most de-
sirable conduct among all law-abiding sovereign
members of the international community of states.
Individual intentions of different states are then ex-
plicitly recorded in their declared positions.

7.1. “Rules-based order” is not international law

Reviewing documents or statements by govern-
ment officials at the level of official policy of states, it
can be seen that goals to undermine the rule of law
in international relations were never explicitly re-
vealed. Moreover, the statements with references to
the "rules-based order" follow the line of accepting
the key sources of modern international law, first and
foremost, the UN Charter. For instance, speaking at
the 68th session of the UN General Assembly on the
rule of law at international level, the representative of
Pakistan, Mr. Masood Khan, emphasized: «The Char-
ter, international law and a rule-based international
system should underpin a just world order. In that
regard, the fundamental notions of sovereign equal-
ity, the settlement of disputes by peaceful means,
and the conduct of international relations without
threat or use of force, the right to self-determination
of peoples that remained under colonial domina-

tion and foreign occupation, and non-interference in
the internal affairs of States were sacrosanct»®. The
other remarkable statement was made by Al Hadji
Yahya A. J. ]. Jammeh, the President of Gambia, at
the 14th plenary meeting of the 60th session of the
UN General Assembly: «Our Organization must be
the ultimate defender of the rule of international
law, to which all States in the comity of nations must
adhere. Any attempt to weaken or undermine our
rules-based international system should be rejected
without compromise»”.

In this regard, the appeal to the rule of law in in-
ternational discussions correlates with the existing
numerous references to the key role of the rule of in-
ternational law in regulating international relations
not only in scholastic works [Troekurov 2006], but
also in numerous international acts adopted by the
absolute majority of states, including those states the
representatives of which invoke the concept “rules-
based order”. Thus, the preamble of the Declara-
tion on Principles of International Law Concerning
Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations
1970 includes such reference to the rule of interna-
tional law: “Bearing in mind also the paramount im-
portance of the Charter of the United Nations in the
promotion of the rule of law among nations...””". In
the United Nations Millennium Declaration, adopt-
ed by a UN General Assembly Resolution in 2000,
the member states decided: “To strengthen respect
for the rule of law in international as in national
affairs and, in particular, to ensure compliance by
Member States...””2. At the UN World Summit in
September 2005, Member States “unanimously rec-
ognized the need for universal adherence to and im-
plementation of the rule of law at both the national
and international levels™”, and also “to the purposes
and principles of the Charter and international law

% United Nations A/C.6/68/SR.6. General Assembly Sixty-eighth session. October 9, 2013. Agenda item 85: The rule of law at
the national and international levels (continued). URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N13/505/88/pdf/
N1350588.pdf?OpenElement (accessed 28.12.2020).

7% UN General Assembly: 14th plenary meeting. September 19, 2005. URL: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/N05/513/98/PDF/N0551398.pdf?OpenElement (accessed 28.12.2020).

/1 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations of 24 October 1970. URL: https://www.undocs.org/en/A/RES/2625(XXV) (accessed
date: 14.02.2020). The English words “promotion of the rule of law among nations” are expressed in the French text of the
Declaration “en favorisant le regne du droit parmi les nations”; in Russian text as“yctaHoBneHVe NpaBonopsAAKa B OTHOLLEHNAX
Mexnay rocygapcrsamm’.

2 United Nations Millennium Declaration of 18 September 2000. Para. 9. URL: https://www.un.org/en/development/desa/
population/migration/generalassembly/docs/globalcompact/A_RES_55_2.pdf (accessed 28.12.2020).

73 UN General Assembly: Resolution adopted by the General Assembly on 16 September 2005. Para. 134. URL: https://undocs.
org/A/RES/60/1 (accessed 28.12.2020).
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and to an international order based on the rule of law
and international law””%. In 2004 Kofi Annan, the UN
Secretary General called the rule of law a “concept at
the very heart of the Organization’s mission””.

In this context it might be suggested that con-
cerns about the concept of “rules-based order” as
contradicting to the rule of international law in in-
ternational relations arise precisely in the case of a
final equalization of international legal norms and
some “rules” of non-legal nature. However, in order
to scrutinize specific issues of this contraction, we
should get an insight into the substance of the princi-
ple “rule of law” itself.

7.2. The principle “rule of law in international
relations”

In contrast to the concept “rules-based order”, the
very idea of the rule of law (supremacy of law) in in-
ternational relations is universally developed in the
generally accepted categories of “justice” and “equal-
ity” [Koskenniemi 2019:27]. Hugo Grotius deduced
the possibility of the rule of law from the reasonable
nature of the human being; in view of Grotius, it is
the reason of a man that allows him to abandon the
momentary satisfaction of individual interests, and
follow the norms that can ensure the well-being of
the whole society [Koskenniemi 2019:30]. The West-
phalian international legal order was built on a rea-
sonable presumption of sovereign autonomy and
sovereign interests (raison d'Etat) that could best be
satisfied by a consistent respect of balance of power
[Kissinger 2015: 19].

In the XX century, H. Lauterpacht in his outstand-
ing work “The Function of Law in the International
Community” (1933) asserted the importance of the
rule of law for ensuring peace within the interna-
tional community. For him, “peace is pre-eminently
a legal postulate. Juridically, it is a metaphor for the
postulate of the unity of the legal system» [Lauter-
pacht 2000: 438]. H. Lauterpacht considered the rule
of international law as comprehensive: moreover,
this comprehensive nature is “an a priori assumption
of every system of law, not a prescription of positive
law”. This logically means that the legal system does

™ lbid.

not consist of separate "isolated" acts of coordination
of sovereign wills, (which objectively cannot cover
and provide for all international legal issues arising
in changing international relations), but rather is in-
tegrated by some key general principles that always
allow to find an argument within international law
even in a situation, for which there is no directly ap-
plicable norm [Koskenniemi 1997:226]. Thuswise,
the idea of the rule of international law itself does
not imply a specific course of action, but rather cov-
ers the guiding principles for relations within “le-
gally ordered community”, which set the framework
for the operation of substantive norms of law [Watts
1993:22].

According to William Bishop the rule of law pre-
sumes “the reliance on law as opposed to arbitrary
power in international relations; the substitution of
settlement by law for settlement by force” [Bishop
1961:553]. However, there is considerable skepti-
cism concerning the very existence of the rule of law
on the international level due to the exorbitant role
of politics in the international relations so that, ac-
cording to G. Schwarzenberger, it is more correctly
to speak about the rule of force instead of the rule of
law [Schwarzenberger, Brown 1976].

Generally, the criticism unfolds as follows: cer-
tain theorists believe that the international law lacks
normativity due to the absence of universal coer-
cive power in the international dimension so that
there are no incentives for states to abide by its rules
[Menon 2020:53]. This judgement arises from the
John Austin’s command theory, which defined law as
a command of the sovereign, and in the event of non-
compliance, the offender could be sanctioned [Aus-
tin 1995]. However, the mentioned above theory
was criticized by Austin’s successors, namely H.L.A.
Hart, who emphasized the “internal aspect” of rules
rather than external [Hart 1997]. Indeed, such char-
acteristic of law as threat of coercion by the sovereign
(which is absent in case of international law) does
not stand scrutiny, especially when the government
itself complies with decisions made against it [Fisher
1961].

On the other hand, if one takes a look at the state
of compliance with the international law nowadays,

> UN Security Council: The rule of law and transitional justice in conflict and post-conflict societies. Report of the Secre-
tary-General. August 23, 2004. Para. 6. URL: https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/PCS%205%202004%20616.pdf (accessed 14.02.2020). See also: UN General Assembly: Uniting our
Strengths: Enhancing United Nations Support for the Rule of Law. Report of the Secretary-General. December 14, 2006. URL:
https://www.refworld.org/docid/45c30c5f0.html (accessed 14.02.2020).
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it turns out that by and large states do comply with
its rules notwithstanding the fact that it lacks a sov-
ereign [Menon 2020: 54]. This can be proved as fol-
lows: firstly, the sources of international law are gen-
erally recognized’, secondly, there are certain widely
accepted rules, governing the process of internation-
al rulemaking”, and finally, it can be illustrated by
numbers - the percentage of rulings of international
courts that are complied with is consistently high-
er than the rate of the complete defiance [Paulson
2004:457; Llamzon 2007: 852]. Therefore, those who
claim that international law does not exist due to the
lack of universal coercive power at the international
level simply contradict observable facts.

Indeed, “international obligations today are per-
haps more enforceable than ever before” [Menon
2020: 55]. According to S. Menon, this is the result
of the overall growth of the number of international
judicial institutions and their significance in interna-
tional relations. Such issues as consular assistance,
dual nationality and the detention of foreigners are
getting more attention within the corpus of interna-
tional law [Trindade 2015:5]. Moreover, it is noted
that individuals are gaining more mechanisms de-
signed to hold states accountable for violations of
international law vis-a-vis them within various
emerging procedures such as investor-state dispute
settlement mechanism, which are usually initiated by
way of arbitration. The advantages of the mentioned
above system include more time- and cost-effective
procedure and less cumbersome compared with dis-
pute resolution performed at the state-to-state level
[De Baere, Chané, Wouters 2015: 4].

It should be emphasized that the clause “the rule
of law” cannot exist without association with justice.
By itself, the “dominant position” of law as a regu-
lator of social relations is not sufficient evidence of
the rule of law, since the dominant position may be
occupied by a system of unjust and repressive norms
[Watts 1993: 23]. For instance, it is in this way that
proponents of the so called “Third World Approach-
es to International Law” qualify the norms of inter-
national law of the previous world legal order of the
colonial system, as well as the norms of modern in-
ternational law that impede the equal economic de-
velopment of states [Ikejiaku 2014]. In this sense, the
rule of law is a counterbalance to political power of

strong actors, exerting a deterrent effect. As V. Jenks
justly noted, “no legal system operates, or can oper-
ate, in a political vacuum; no political system can
provide good government, ensure justice, or preserve
freedom except on the basis of respect for law” [Jenks
1964:757]. The law itself can never be ultimately per-
fect. But the absence of respect for law will always
bring negative consequences.

7.3. Compatibility of the concept “rules-based
order” with international law

In view of the above-mentioned arguments, is it
possible to formulate criteria for those circumstances
under which the concept does not contradict inter-
national law? This issue is examined by the interna-
tional research group at the Free University of Berlin
and the University of Potsdam as part of the project
“The International Rule of Law — Rise or Decline?”,
which has been implemented since 2016. Co-leader
of the project, German lawyer G. Nolte identifies five
factors influencing the rise and decline of the rule of
international law.

First, political developments, including ‘return of
geopolitics, including ideological confrontation, the
problem of legitimacy of international legal decisions
related to the distribution of decision-making power,
and the shift of power from the core players. Second,
systemic violations of the norms of international law,
which can indicate the formation of new directions
in the development of international law, and raise the
question of the very existence of international law.
Third, structural developments in international law,
which may cast doubt upon the role of international
law as a necessary basis for international relations.
On the one hand, structural developments make it
possible to avoid stagnation in the evolution of inter-
state relations, ensuring the relative flexibility of the
international legal system, for example, by allowing
informal types of cooperation or by involving new
participants. On the other hand, structural devel-
opments bring with them all the disadvantages of
deformalization, such as the problem of hegemonic
governance, a distorted legal consciousness and a
lack of legitimacy of the rules being formed. Fourth,
contestations of the underlying values of the interna-
tional law, such as maintaining peace and security,

76 Statute of the International Court of Justice of 26 June 1945. Art. 38(1). URL: https://www.icj-cij.org/en/statute (accessed

12.12.2020).

7 As of April 2021, 116 State Parties have ratified the Vienna Convention on the Law of Treaties.
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recognition of human rights, solidarity obligations in
relation to common values, such as sustainable de-
velopment, etc. Fifth, institutional challenges associ-
ated with the proliferation of international organiza-
tions, and institutions for the resolution of disputes,
their expansive and fragmented international legal
practice [Krieger, Nolte 2016].

According to this five-sided scheme, one can
characterize the influence of the concept “rules-
based order” on the principle “rule of law” - in terms
of “rise or decline”. However, the positive or nega-
tive impact will depend on the proposed hypotheses.
For example, the emergence of the rhetoric about
the “rules-based order” as a political development is
negative if it allows the unilateral imposition of se-
lected rules by illegitimate means against the will of
other states, entailing, for example, concentration of
power within a group of western states at the expense
of other states. In these circumstances the concept
“rules-based order” becomes a factor of systemic
violations of international law. The concept exerts
negative impact as it serves the purpose of justify-
ing some acts of western states through distorting the
content of international legal norms. As a structural
development, the establishment of such new “order”
would entail erosion of the normative hierarchy in
the international legal system and decrease in the le-
gitimacy of existing legal procedures. As a factor un-
dermining the international peace and security, the
concept “rules-based order” turns out to be negative
as it is aimed at rejection of the existing values of the
international legal system in favour of questionable
alternatives. Finally, as an institutional challenge,
the concept “rules-based order” takes on a negative
meaning if it is realized de facto via some interna-
tional agreements, contacts or associations, thus
claiming universality. Accordingly, it is a necessity to
prevent these “negative” parameters, so that the very
idea of a rules-based order does not contradict the
principle of the rule of law in international relations.

Without such “negative” factors, the idea of a
“rules-based order” cold be compared with the con-
cept “international juridical system” as suggested
by Prof. G. Tunkin. The Soviet international lawyer
introduced the concept of an “international juridi-
cal system”, which included not only legal norms, but
also semi-legal norms, closely interrelated [Tunkin
1978:60-61]. He understood “semi-legal norms” as
norms that though are not norms of law, contain
some legal element, for instance, recommendations
of international organizations and international ar-
rangements (understandings and memoranda). This
doctrinal innovation made it possible to systematize
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constantly emerging norms at the international level
in the context of the growing internationalization of
many aspects of life. The concept presented within
the walls of the Hague Academy of International Law
in 1975 did not cause any controversy or refutation,
and even was repeatedly mentioned in publications
on the legal significance of the rule-making of inter-
national organizations [Institut...1985:39]. This is
probably because the advanced legal concept posi-
tively affects the operation of the existing procedures
for establishing international legal norms. It was as-
sumed that “semi-legal” norms, as well as interna-
tional legal ones, are the result of the coordination
of the wills of states, and are addressed only to states,
their difference lies only in the degree of normativity
and flexibility of creation.

This example allows us to draw a conclusion about
possible positive features of the concept “rules-based
order” if it corresponds to international law. First, the
concept should not question the legitimacy of recog-
nized international law-making procedures. Conse-
quently, the concept is to exclude any illegitimate dis-
tortion of universal legal rules. Second, the concept
should distinguish between the types of norms that
form the basis of the order, according to the degree
of normativity. Therefore, references to the rules that
form the basis of the order must contain an indica-
tion of the source, i.e. the site at which the rules were
developed and within which they apply. This means
that the claim that the entire “rule-based order” is
universally binding is wrong. Third, the concept
“rule-based order” cannot be abstract. Finally, the ef-
fect of particular rules should be limited to a specific
circle of creators and addressees of the rules, thereby
excluding unreasonable expectations of the imple-
mentation of the rules by states not participating in
their development. These simple suggestions might
promote the concerned concept into real interna-
tional life without raising doubts about its compat-
ibility with international law.

8. Conclusion

Research of the concept “rules-based order” has
demonstrated, that the use of this concept per se does
not shatter the stability of the existing international
legal order. However, the dependence of the concept
on the meaning given to it by those who refer to this
concept makes the concept vulnerable to political
discursive manipulation. Today, the meaning of the
concept is determined by the relevant concrete cir-
cumstances and authorship. From this point of view,
the concerns of the Russian Foreign Ministry about
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the risks of replacing international law with the pa-
ralegal concept “rules-based order” are well reasoned
and, as was shown, find support of foreign interna-
tional legal scholars. The problem is that today the
concept is widely accepted not only by the USA and
other western states, but also by huge number of de-
veloping states and such a rising economic and mili-
tary superpower as China. In these circumstances,
in our opinion, the conceptual conflict is to be re-
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NMPECTYMJIEHUA NPOTUB J11L,
NOJIb3YIOLWUXCA MEXXKOAYHAPOOHOW
3ALLUUTON: NMPOBNEMbDI
MEXXAOYHAPOAHO-NMPABOBOU

KBANMOUKALIMA

BBEJEHME. B nacmosiueii pabome paccmampusarom-
S pa3nuUHble acheKmuvl Mex0yHapoOHO-NPpasosoti Kea-
TUUKALUL OesTHUTL 6 Kauecmee NPecrynsieHuil Hpomue
UL, NOTIL3YIOUAUXC MEHOYHAPOOHOI 3ausumoii. Poxyc
BHUMAHUS UccTie006ameneil Obin cocpedomoyer Ha pas-
uuusx 6 corpus delicti coomeemcmayrousux OessHuii 6
3A6UCUMOCTNU OM XApaKmepa 00veKmusHoLi CropoHbl
(cosepuierio i OestHue 6 MUPHOE BPEMS UTIU 8 CUMYAUUL
BOOPYIHEHHO20 KOHPUKMA), CYOBEKIMUBHOLI CIIOPOHDL
(umeemcst i 6 mens rea cneyUAnLHbILL MeppopucmuUe-
CKutl ymvicern), a mardxe cmamyca cybvekma (Hadener
T4 MAK080Li 20CY0APCIMBEHHBIMU NOTHOMOUUAMU UTIU
OCyuseCmBrIAer TieMeHmbl 20CYOapCmeenHol enacmu
760 deiicmeyem sua sponte).

MATEPUAIJIBI I METO[BI. B ocHosy uccnedosa-
HUS GBI NOTIONHEHBL MEHOYHAPOOHDIE 002060Pbl, HOD-
Mbl U NPUHUUNDL 00bIMHO20 MeHOYHAPOOH020 NPasd,
npakmuka mexoyHapooHvix cy0os u mpubyHasnos, a
makxe Ookmpuna. Memodonoeuss Uccne008aHus
BKII0YAEM CPABHUMETILHO-NPABOBOL MeMO0, 4 Makie
Memoobl AHATU3A U CUHIME3A.

Moscow Journal of International Law « 2 » 2021

PE3YJIBTATBI UICCIIEJOBAHMAL. B pesynvmame
Uccne006anust Ovisl cOenam 6vi600, HIMO NPecyNIeHUS
NpoMus 1, NOMb3YIULUXCT MeNOYHAPOOHOTE 3auju-
moti, Mo2ym paccMampueamvcs 8 3asUcCUMOCH Om
ocoberHocmetl 00beKMUBHOI U CyOveKMUBHOLI COopo-
HblL W00 KaK 00u4ey207106HvIe NpecmynieHus (6 mom
Yucre, NP HATUMUY CHEUUATILHO20 MEPPOPUCUHYECKO-
20 YMbICTIA, KAK aKm meppopusma), 1ubo Kax Hapyude-
Hule 3aK0H08 U 00bi4aes 60tiHbL. IIpu smom 6 cumyauu
B00PYIHEHHO20 KOHPAUKMA YKA3AHHDLE TULA ABIMOMA-
mutecku HAOESIOMCS CIAMYCOM NOKPOBUMETbCEY -
embix 1y, no cmoicry cm. 4 IV XKenesckoti koHeeruuu
1949, Bsuby 4e20 NpecmynieHus, cosepuiaemvie 8 om-
HOWEHUU HUX 20CYOAPCIMBEHHLIMU A2EHMAMU BPadie-
K020 20CY0apCea, OMHOCAMCS K KAme20puu 60eHHbIX
npecmynenuil, 4mo A6/AeMcs OCHOBAHUEM OIS NPU-
MmeneHus cm. 146 IV JKenescxotl konseryuu 1949 2. ona
uereti Ux yeono6Ho20 NpPecne008anus.

OBCYJKIEHME U BBIBOJDL. B pesynvmame npo-
8e0eHH020 UCCIe008aHUS COeNaH 6b1600, IO OIS Mex-
0yHAPOOHO-NPAB0BOTI KEanuPUKaUY npecrmynieHuii
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NpOMuUS nul, NONL3YIOUUXCST MeHOYHAPOOHOT 3ausu-
motl, Moxcem Obimb UCNOTL30BAH CTIEOYIOU4UTE e,
mpebyroujuti onpedenumy, 80-nepevlx, COBEPUIEHO U
npecmynieHue 8 YCroBUsIX 800PYHEHHO20 KOHPAUKMA,
a 80-8MOPbIX, KAKOBO HaMePeHuUe CyOvexma (umeemcst
7 6 cybvexmusHoli cmopote dolus specialis meppopu-
CIMUYECK020 Xapakmepa, HAzuuUe Makozo yMulcia no-
380715Tem K8aAnUPUUUPOSAmMb COOMBemcmayiouiee 0es-
Hue Kax axm meppopusma). Kpome moeo, darmolil
mecm mpebyem yCmaHo8Umy, KMo sesemcs cyovex-
MOM: 20CYOAPCIMBEHHYITE A2EHIM UNIU He20CYOapCImeeH-
Hblil cyOveKm; nuyo, deticmeyioujee sua sponte, 160
TUL0, HadeseHHoe 20CYOAPCIBEHHbIMU NOTHOMOUUSIMU
WU OCYU4eCmenIsTiouiee dTieMeHbl 20CY0apCcmeenHol
znacmu (nPUMeHUMENbHO K CUMYAuuL B00PYHeHH020
KOH@uKmMa - npunaonexmausee K 00HOT U3 6010I0ULUX
CIMOPOH U He Oeticmeyioujee 6 TUMHOM Kaueciae).

INTERNATIONAL CRIMINAL LAW

K/TIOYEBBIE CJIOBA: mesxdyHapooHoe y20m06Hoe
1paso, MexoyHapoOHvle NPecrynieHus, npecmynse-
HUST MEXCOYHAPOOHO20 Xapakmepa, Tund, NOb3YI0usU-
ecs MeMOYHAPOOHOT 3ausumoti, OunIoMamuveckue
A2eHMbl, CHEWUATILHBLLL YMbICETT, IePPOPU3M, Hapyuie-
HUST 3K0H08 U 00b14aes B0TiHbL
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OFFENCES AGAINST INTERNATIONALLY
PROTECTED PERSONS: PROBLEMS OF
INTERNATIONAL LEGAL QUALIFICATION

INTRODUCTION. The article examines various as-
pects of the international legal qualification of offences
committed against internationally protected persons.
The analysis of different elements of corpus delicti was
laid at the heart of the study: namely, those of actus reus
(Whether the offence was perpetrate in the situation of
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an armed conflict), mens rea (whether the perpetrator
was moved by a special intent, particularly the terror-
ist dolus specialis), and the legal status of a perpetrator
(Whether he or she was a state agent).

MATERIALS AND METHODS. The materials of the
study encompass international conventions, rules and
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principles of customary international law, case law of
international courts and tribunals and international
legal doctrine. The paper uses the comparative method
and those of analysis and synthesis.

RESEARCH RESULTS. The key result of the study
consists in the assumption that offences against inter-
nationally protected persons can be considered as ei-
ther a conventional crime within the meaning of the
1973 Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons,
including Diplomatic Agents (including, if a terrorist
dolus specialis is established, as a crime of terrorism),
or (in case of armed conflict) a violation of laws and
customs of war, for this category of persons falls within
the definition of protected persons by implication of Ar-
ticle 4 of the 1949 IV Geneva Convention, which gives
grounds for the application of Article 146 of the 1949 IV
Geneva Convention for purposes of the their criminal
prosecution.

DISCUSSION AND CONCLUSIONS. Given the re-
sult of the study, it is states that the following test can be
applied for purposes of international legal qualification
of offences against internationally protected persons:
first, it is necessary to establish whether the offence of
committed in a situation of armed conflict; second, it

1. BBenenmne

1979 r. Mexxpynapopubiii Cyq, BBOLA CBO-

UM [IOCTAQHOB/IEHNEM B paMKax desid 0 Ou-

NJIOMAMU1ECKOM U KOHCYNbCKOM NepcoHa-
ne CIIA 6 Teeepare BpeMeHHBIE MePbI, HOLYEPKHYTI,
4TO HeT O07ee He0OXOVMOTO 11 PYHAMEHTAIBHOTO
YCIIOBUA [/l OCYLIECTBJIEHUA MEXTOCYlapCTBEH-
HBIX OTHOIUEHUIT, 4eM obecredeHre HEeMPUKOCHO-
BEHHOCTU [JUIIOMATUYECKUX areHTOB, M YTO Ha
IPOTSKEHUM 4e/I0BEUeCKOI UCTOPUM IIPeCTaBUATe-
JIY Pa3HBIX KOH(eccuit 1 KyIbTyp cobofany B3a-
MIMHbIe 00513aTe/IbCTBA /1A TAPAHTHII TAKON HETIpu-
KOCHOBEHHOCTH'.

B mHacTtoAmee BpeMA IpecTyIIeHUA IPOTUB
NNL, TONb3YIOWMXCA MEXYHapOLHONM 3alIMUTON
(IUIM3), cranmu opHoit U3 HaumboIee Cepbe3HBIX
YTPO3 MeXXIYHapOJHOMY MUPY U 6e30macHOCTH. BbI-
JAIOIMIICA OPUTAHCKUI IOPUCT-MEXTYHAPONHNIK

is highly important to enquire about the intent of the
delinquent. If there is a terrorist dolus specialis, the of-
fence can be qualified as terrorism-related. Moreover, it
is necessary to establish the status of the delinquent and
whether the one is a state agent or a private person, ot,
even if the person is a state agent, whether the one is
a person acting sua sponte; additionally, the status of a
delinquent and its relation with the belligerent state in
regard to the situation of armed conflict is also signifi-
cant for the qualification of respective offences in light of
international law.

KEYWORDS: international criminal law, internation-
al crimes, conventional crimes, internationally protect-
ed persons, diplomatic agents, special intent, terrorism,
violations of laws and customs of war
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es against Internationally Protected Persons: Problems
of International Legal Qualification. — Moscow Journal
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Tepu JIayTepmaxt B cBOe BpeMst 0Opaljajl BHUMaHMe
He TObKO Ha TO OTPOMHOE 3Ha4YeHue, KOTOpOoe Urpa-
eT MeXX/[yHapOfjHOe IIPaBo B cepe OCyILIeCTBIeHNs
IUIUIOMATIYeCKUX (PYHKINUIL, HO ¥ Ha TO, YTO BCAKOE
HMOUTUYECKM MOTUBUPOBAHHOE IOCATATe/IbCTBO Ha
JKU3HD IIPOTUBOPEYNT JyXy MEXIYHAPOLHOTO Ipa-
Ba [International Law...1977:552-553].

B TO Xe BpeMs crefyeT OTMETUTD, 9TO B HayKe
MEX/[YHapOJHOTO IpaBa MMEITCS HEKOTOPbIE pas-
HOITIACKs, CBSI3AHHbBIE C IOPUAMYECKON KBammudu-
KaLyel TaKMX IPeCTYIUIEHUI. C ofHOI CTOpPOHBI,
IVIM3 MOryT paccMaTpMBaTbCsl B KadecTBe IIpe-
CTYIUIEHMI MEX/YHapOJHOTO XapaKTepa U B psfie
cy4aeB 00pasoBBIBATDh OfHY 113 pOpM Teppopu3Ma,
C Jpyroil CTOpOHBI, IPY OIpPeNeTeHHBIX 00CTOs-
TENbCTBAX OHM MOTYT pacCMaTPUBATbCA B KaueCTBE
MEX/IYHapOGHBIX IPECTYIUIEHMII, IOANajas IIOf
KaTeropyio HapyLIeHNIT 3aKOHOB U 00bIYaeB BOJHBI
(H30B).

' International Court of Justice: Case concerning United States Diplomatic and Consular Staff in Tehran (United States of
America v. Iran). Order of 15 December 1979. — .C.J. Reports. 1979. Para 38. URL: https://www.icj-cij.org/public/files/case-
related/64/064-19791215-ORD-01-00-EN.pdf (accessed 22.02.2021).
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Taxum 06pasoM, B paMKax FaHHOTO MCCIIEO-
BaHMs OblIa IPEANPYHATA TIOMBITKA, OMMPAsCh HA
HOPMATUBHbIE UCTOYHMKI 1 JOKTPUHY, Pasodpats-
cs1 B mpobreMe MeXIYHapOZHO-IIPABOBOI KBasIM-
¢uxarym [TJIM3.

2. Cymnoctb 1 mpo6nema ksamudukanym IIJIM3

B MeX[yHapOJHO-IIPaBOBOJ JIOKTPMHE BCe
IPOTUBOIIPABHbIE [AEAHNA, HaKa3yeMble 110 MEXY-
HAPOJHOMY YTO/IOBHOMY IIpaBy, IPUHATO Audde-
PEHIMpPOBaTh Ha MEXAYHapOAHbIE NpPecTYIIeHNA
(international crimes, core crimes) u mpecTymIeHNsA
MeXIyHapogHOro xapakTepa (crimes of international
significance; conventional crimes)>.

MexcoyrapooHvimu npecmynneHuAMY Ha3bIBAIOT
IPOTUBOIPABHbIE [JEAHNUA, MMeEIOIe CefyIole
XapaKTepHble 0COOEHHOCTH, O3BOJIAIOIINE UX KBa-
MUUIMPOBATD:

1.  Ocobas OmmacHOCTb IS Ye0BEYECTBA.

2. CosepliieHue AesAHNA B MACCOBOM J/IM V-
pOKOM MaciuTabe Ha IUIAHOBOI VI CHCTeMaThye-
CKOJ1 OCHOBE.

3. Hanmume yrposnl MeXIYHapOLHOMY MUPY
¥ 6€3011aCHOCTH, CO3[aBaeMOJi TAKMMH JIeAHUAMMI.

4. Hawu6onburas, 1o CpaBHEHNIO C OCTa/IbHbI-
MM IPOTVBOIPABHBIMI AESHUAMIY, TAKECTD.

5. HapymeHne ocHOBOIOMaTraomMuUX A 06e-
CIIeYeHsA KM3HEHHO Ba)KHBIX IHTEPECOB MEXK/IyHa-
POIHOro CO00IeCTBA IPUHIIUIIOB jus cogens u 00s-
3aTe/IbCTB erga ormmes.

CoBepliieHNe JAHHBIX IPECTYIICHUIT ABIAETCA
IPaBOBBIM OCHOBAHMEM M/IA pealn3alyy MeXy-
HapOJIHO-IIPaBOBOJI OTBETCTBEHHOCTU TOCYAPCTB
Y YTOJIOBHOJ OTBETCTBEHHOCTU (M3NYECKMX VL.
JlaHHBIe TIPeCTYIUIEHNS MPeCIefyoTCA MO MeXMy-
HapOJHOMY IIpaBy 1 BJEKYT BO3HMKHOBEHME Y
TOCYapCcTB IIpaBa YCTAQHOBJIECHMA OPUCAUKLINN
B COOTBETCTBMM C YHUBEPCAIbHBIM IIPUHIVIIOM
(yamBepcanpHas topucaukuus) [O’Keefe 2015:21;
Guilfoyle 2016:37-38].

TpaguMuUMOHHO K TAaKOBBIM OTHOCAT arpeccuio,
BOGHHbIE IIPECTYIIEHN, TeHOLM]] U IIPeCTYIIeHNA
IPOTUB YeTOBEYHOCTY (VIMEHHO IepedlCIeHHbIe

IPEeCTYIIEHNs COCTAB/IANT, B COOTBETCTBUM CO CT.
6, 7, 8 n 8bis® Pumckoro craryTa 1998 r.*, 3aKpbITHIi
nepedeHb JiesHNUIL, B OTHOILEHNY KOTOPBIX YCTaHOB-
NleHa IOPUCIMKLMA MeX[yHapOoJHOTO YIrONOBHOIO
cyza).

[lns coBepuieHMs TaKMX J[esHUIT TpeOyrTCsa
Pecypchl, COIOCTaBMMble TONBKO C PecypcaMy ro-
CY[ApCTBa, PacloJaraollero COOTBETCTBYIOMIMM
annapaToM ¥ BO3MOXXHOCTAMM, II03TOMY CYMTAeT-
cs, 4TO in genere MeXJ[yHapOfiHble IIPeCTYIIEHN:
MOTYT COBEpLIATbCS JMILAMM, HafleIeHHbIMU TO-
CYJApCTBEHHBIMY IOTHOMOYMAMY, MO0 JMIAMY,
OCYILECTB/IAIMIMMM  3/IEMEHTbl TOCYHAPCTBEHHOI
B/IACTIL.

IIpecmynnenusimu mex0yHapoOHo20 xapakmepa
ABJIAIOTCA IPOTUBOIPABHbIE TeAHNA CO C/IefyIOLIN-
MM OT/IMYUTEIbHBIMY XapaKTePUCTUKAMIU:

1.  OO61eyro/noBHbI XapaKTep AesSHNUA.

2. KoHBEHIIMOHHBINI XapakTep 3alpeTuTeNlb-
HOJT pernaMeHTanyy (IPECTYIHBI XapakTep mes-
HMA KBaMMUIPOBAH B COOTBETCTBYIOIINX MEX-
JIYHapOJHBIX JIOTOBOPHO-TIPABOBBIX MCTOYHMKAX);
BCJIE/ICTBIE 3TOTO JaHHble IPEeCTYIUIEHUA IIpecrie-
LYIOTCS 1O HAUUOHAILHOMY npaey B TOI Mepe, B
KaKoJl IIPOTMBOIIPABHOCTb U HAKa3yeMOCTb COOT-
BETCTBYIOLETO [iesHNA, KPYMUHANIM30BAaHHOTO Ha
OCHOBAaHIY MEXIYHapOJHOIO JOr0BOpPa, IPeJycMo-
TPeHa 3aKOHOIIO/NIOKEHMAMMU HallMIOHAJIbHOTO IIpa-
Ba.

3. TpaHcHanMoHaNMbHOCTD (IIpECTyTIIEHNE CO-
BEpIIEHO MHOCTPAHHBIM T'PAXAAHMHOM 16O /-
LIOM, IIOCTOSHHOM IIPOXKMBAKOILEM Ha TepPUTOPUN
IPYTOro rocyflapcTBa; IPecTyIjIeHle COBEPIIEHO Ha
TePPUTOPUM JPYTOTO TOCYAPCTBA MO0 COBEPLIEHO
B OJIHOM TOCYJApCTBe, a IOfITOTOB/IEHO MM CII/Ia-
HYPOBAHO — B IPYTOM; IIOC/IECTBYA TAKOTO HAesHMSA
MOTYT 3aTparnBaTh MHOCTPAHHBIX IPAKIAH).

K rakum npecryiuieHusaM ciefyeT OTHECTU OTH-
TOLIeHHbIe MHOCTPAaHHbIM 37IEMEHTOM aKTbl Tep-
popuaMa KakK OOIIEYTOJIOBHOIO IPeCTYyIUICHMA,
HE3aKOHHOTO0 000pOTa HApPKOTMYECKVUX CPeACTB I
ICUXOTPOIIHBIX BeILIeCTB, HE3aKOHHOIO 000poTa
OpY>XIs, KOPPYNLMM, JIETalM3alyy II0TyYeHHbIX
IPeCTYIIHBIM IyTeM foxofos u T. . IIpu arom

2 KynebskuH B.H., CkypatoBa A.l0. MexayHaponHo-npaBoBble OCHOBbI 60pbObI C NPECTYNHOCTbI0. — MexdyHapooHoe npaso:
yyebHuk. OTB. pefl. A.H. BoinerxanuH. M.: lOpaiit. 2010. C. 724, 725, 758, 762; KanamkapsaH PA., Muraues [0./. MexodyHapooHoe

npaeo: y4ebHuK. M.: dkcmo. 2004. C. 408, 427.

3 BHeceHa B COOTBETCTBUM C EANHOIIACHO NpuHATON pe3ontouneii RC/Res. 6 Ha 13-m nneHapHoOM 3acefaHnn Kamnanbckon
KOHbepeHL MM rocyaapcTB-yyacTHNKOB Pumckoro ctatyTa 11 nioHa 2010 T.

4 Rome Statute of the International Criminal Court of 17 July 1998. URL: https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-
4f84-be94-0a655eb30e16/0/rome_statute_english.pdf. (accessed 22.02.2021).

> Kyneb6skuH B.H., CkypatoBa A.0. Ykas. cou. C. 758.
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He/lb3s CKa3aTb, YTO BCE IIePeYNCIeHHbIE IesSHMA
He COCTaBJ/IAIT MEXJYHAPOJHON YIPO3bl, OfJHAKO
K/II0UEBOJI 0COOEHHOCTBIO VX AB/IACTCA TO, YTO OHM
HAKA3YeMbl UMEHHO 10 HAUUOHATLHOMY NPAsY.

Yro KacaeTcsa MeXYHAPOLHO-IIPABOBOI KBaJIN-
(1)1/11@111/11/1 [JIMS3, To, KaK IpefiCTaB/IsAeTCs, OHA MO-
KeT ObITh Pa3HOIl B 3aBUCUMOCTY OT COREpPXKaHNA
KOHKPETHDBIX 3/IEeMEHTOB COCTaBa IpPeCTyIUIeHN,
4TO MO3BO/MsAeT paccMarpuBarh IIJIM3 mmbo xak
00111eyT0/I0BHOE IpecTyIIeHne (B OTHENbHbIX CITy-
YasX KaK TeppOpUCTIYeCKMit akT), mubo kak H30B.

3. IIV/IM3 kak o0111eyro/ioBHO€ IPeCTyI/IeHe

Ina  agekBaTHONM — MeEXIYHApOJHO-IIPABOBOI
kBamukanuu [1IJIM3 cnepyer obparurbes K 6a-
30BOMY JJOTOBOPHO-IIPABOBOMY MICTOYHMKY, perya-
MeHTHpYyROLIeMy 60ppby ¢ IIVIM3, - Koneenyuu
0 npedomepauieHuu U HAKA3AHUU NpecmynneHuil
npomue nul, NOML3YOULUXCT MeHOYHAPOOHOU 3a-
Wumoti, 6 Mom uucsie OUNTOMAMUUECKUX A2eHNI08
(1973 2.).

B npeambyne x KonBeniyun 1973 1. copepxarcs
CCbUIKM Ha Henu u npuHnunsl Ycrasa OOH, a tak-
’Ke BBIKa3bIBAeTCS 03a00YEHHOCTD TeM, 4TO IIPeCTy-
IUIEHNA IPOTUB JUIUIOMATUYECKVX areHTOB Y IHBIX
JINLI, Ha KOTOPBIX PaclpOCTPAHACTCA MEXIYHAPOJ-
Has 3allMTa, CO3JAI0T YIPO3y IIA HOAJep)KaHNA
HOPMaJIbHBIX MEXXIYHAPOIHBIX OTHOIIEHMIL.

VMeromniad OTHOCUTENbHO HEOONbIION 00beM
npeam6yna Kousennuu 1973 1. He 0cBOOOXKHAET OT
HeOOXOAMMOCTU CHENaTh PsAJl BAKHBIX IOpUANde-
CKMX HAOJIONEeHMIL.

Bo-nepBbIxX, HecMOTpsA Ha TO, 4T0o KoHBeHIuIO
1973 1. TPagUIIMOHHO OTHOCAT K YUCIY YHUBEp-
CAJIBHBIX AHMUMepPpPOPUCU4ecKyUx KOHBEHLMIT’, B
npeaMOy/e JAHHOTO MeXIYHapOIHOIO JJOroBOpa
He codepmcumcs keanupukayuu IIJIM3 6 xauecmee
PA3HOBUOHOCU MeNOYHAPOOHO20 MePPOPUMA.

Bo-BTOPBIX, MEXXIyHapOIHOE COOOIIECTBO 6 Mpe-
ambyne BbIpakaeT 00ECIIOKOGHHOCTb CUTYaIMeil ¢
0e30IIaCHOCTBIO, 8 Nepeyio ouepedv, Ounsomamuye-
CKUX AeeHmos, a y>Ke IOTOM — JPYTMX JIAL, IO/b-
3YIOIUXCS MeXAyHaponHoit 3amuroit (JIM3), B To
BpeM: Kak 6 Ha3éaHuu KoHeeHyuu aKIeHT JieaeTcs
HA 6Cex TUUAX, TIONb3YIOIVIXCA MEeKIyHAPOHOII 3a-
IIUTON, @ TEPMUH «AUIUIOMATUYeCKIe areHTbl» K

HIOMOLIM JIEKCMYECKOJ KOHCTPYKLIMY «B TOM 4UCTIE»
BXOJUT B COCTaB OOIIETO POJOBOTO TOHATHSA «INLI,
HOJIb3YOMMXCA JUITIOMATNYeCKOI 3alUTOI».

B c1. 1 KonBeH1uu npepcraBieHa HopMa-orpe-
flefieHe, 3aKpeIiAolad, KTO MMEHHO IOHMMaeT-
cA IOJ, TePMUHOM «IMLO0, HO/Nb3YIOHIeecs MeX[Y-
HapOJIHOV 3alMTONM». B cOOTBETCTBUM C HAHHOI
CTaTbell, TAKOBbIMU ABJIAIOTCA: I71aBa TOCY[AapCcTBa
(B TOM 4NC/Ie YIEH KOJUIETMaTbHOIO OpraHa, BbI-
CTYIAIIIEro B Ka4ecTBe IIaBbl TOCYApPCTBA); I/IaBa
IPaBUTEbCTBA; MUHUCTP MHOCTPAHHBIX JieTl; IPef-
CTaBUTENb WM JO/DKHOCTHOE /M0 TOCYHApCTBa,
UMeolliee TIPaBO Ha MEXIYHApONHYI 3aIUUTY B
MOMEHT, KOIZja IPOTUB €r0 JIMYHOCTY, CBOOOABI 1
JIOCTOMHCTBA COBEpPLIEHO IpPeCcTYIUIeHNe; MpeficTa-
BUTE/Ib MM JOIDKHOCTHOE JIMIIO MEX][yHapOJHOI
MEeXIIPaBUTEIbCTBEHHON OpraHM3aluy, MMeolee
IIPaBO Ha M&X/YHAPOJHYIO 3allIUTy B MOMEHT, KOT-
fla IPOTUB €r0 JTMYHOCTY, CBOOOMBI ¥ JOCTOMHCTBA
COBEpLIEHO IIPECTYIINEHNE.

IIpu 3TOM IpepIONIaraeMbIM IPECTYITHUKOM (an
alleged offender) cumraercs nuuo, npegHaMepeHHO
COBepLIMBIIee B OTHOLIEHUN TNIA, O/Ib3YIOIEroCs
MEXIYHapPOJHOI 3allUTOi, OfHO WK Goree Ipe-
CTYIUIEHUIA, TIepeYeHb KOTOPBIX 3aKpeIUIeH B CT. 2
KonBeHLym: yomitcTBO, MOXUINEHNE WM VIHOE Ha-
HafieHye IPOTHUB IMYHOCTY VIV CBOOODI; yTpoXKa-
Iollee JIMYHOCTY U CBOOOJE JINIIA, MOJIb3YIOLIEeTOCA
MEXIYHapOJHOI 3alINTOM, HACUIbCTBEHHOE Hala-
JieH)ie Ha eT0 TPaHCIOPTHOE CPefCTBO, O(UIIMaIb-
HOe IIOMelleHMe MM KUIoe IIOMelleHte; Yyrposa
TaKOTO HaIlaJleHNsA; IOIBITKA TAKOIO HallafleHus;
coyyacTye B TAKOM HaIlaJieHNM.

B coorBeTcTBUM C 11. 3 CT. 2 KOHBeHIIMM, YKa3aH-
HbIJ1 IIepedeHb He AB/IAETCA 3aKPBITIM U 3aKpeIis-
eT 0053aTe/IbCTBO IOCYAAPCTB IPEAIIPUHNMATD BCe
HaJljIeKallyie Mepbl, HallpaBJIeHHbIE HA IIPefoTBpa-
IIeHMe JIIOOBIX APYTUX IOCATATeNbCTB B OTHOLIE-
Huy JIM3, KoTopble 3ampeleHbl MeXAYHapOfHbIM
IIPaBOM.

OO6beKTHBHAasA CTOpPOHA. AHanu3 BBILIETIPU-
Be[ICHHbIX ~MaTepuajbHbIX HOpM KoHBeHIun
1973 1. m0o3BOJISIET CAENaTh BBIBOM O TOM, UTO actus
reus IIJIM3 mnoppasymeBaeT HacUIbCTBEHHOE M
arpeccMBHOE BO3JIEJICTBIE Ha TIOTepIIeBIIero’.

O6bexT. O6BEKTOM TAKOTO HPEeCTYIIEHNS 5IB-
JIAI0TCS 001I[eCTBEeHHbIe OTHOIIEHNS B chepe HaflIe-

6 UT Security Council Counter-terrorism Committee: International Legal Instruments. URL: https://www.un.org/sc/ctc/
resources/international-legal-instruments. (accessed 22.02.2021).

7 KnbanbHuk A.l. MNpectynneHnsa NpoTmeB Mmrpa 1 6e30nacHOCTy YenoBeyecTBa. — MexdyHapoOHoe y20/108HOe Npaso: y4ebHUK
ona sy3oe. Mog pen. A.B. HaymoBa, A.l. Kn6anbHuka. M.: fOpaiit. 2015. C. 211.
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Kalero obecnedenus 6esomacuoctu JIM3, a Takxke
31l0poBbe, CBOOOMA, YeCTb M JOCTOMHCTBO IOTEp-
TEeBLIErO.

Cy6sbext. Cyopexrom [IJIM3 sBsercs fenmuk-
TOCIOCOOHOE (HU3IMIECKOe TULIO.

Cy6beKkTHBHaA CTOpOHA. [[MCIIO3UIVIA HOPMBI,
3aKperUieHHol B 1. 1 cT. 2 KouBennun 1973 1., xpu-
MUHA/IM3YeT NeAHVs, COBEpLICHHbIE IIpeHAMEPeH-
Ho (intentional commission), 4TO IO3BOIAET Cle-
JIaThb BBIBOJ, O TOM, YTO OHU COBEPIIEHBI C MPAMBIM
ymbiciioM (dolus directus).

BMmecte ¢ TeM cy6beKTMBHASA CTOPOHA 3TOTO fied-
HJA TaKXKe MOXKET ObITh OC/IO’KHEHA CIIel[Va/IbHBIM
ymbiciioM (dolus specialis), 4TO HenaeT ero 4YaCTHBIM
crydaeM fiessHUI 1o cMbIcy cT. 2 Konsennun 1973
r. Jleno B TOM, YTO B MeX/JYHapOJHOM IIpaBe IIpe-
obmagaeT TOUKa 3peHMs, COIIACHO KOTOPOIT BCAKOE
TepPOPUCTIYECKOE TIPECTYIUIeHNe OTINYaeTC KakK
MUHMMYM ABYMA HEOThEM/IEMBIMIU XapaKTepUCTHU-
KaMIL: BBICOKOJl OOIIECTBEHHOM OIIACHOCTBIO CO-
BeplIIaeMbIX CyObeKTOM NPeCTYIUIeHVs IeVICTBUI 1
Ha/IM4YMeM Y HeTO CIelMaJbHOTO YMBIC/IA 3aIlyTaTh
HaceJIeHe VIN TIPUHYAUTD TOCYAAPCTBO MM MEX-
JlyHapOJJHYI0 OPTaHM3AIMI0 K COBEPLICHNIO OIIpefie-
JIEHHBIX JeMICTBUI MIN BO3[EP>KAHUIO OT UX COBEp-
meHust.

Tak, cormacHo BbiBofiam CHelmanbHOTO TpU-
Oynana mo Jlusany (CTJI), u3MOXKEHHBIM B TIPO-
MEXYTOYHOM peLIeHNI O IPUMEHVMOM IIpaBe II0
deny Atiswa u Opysux, CyObeKTMBHAas CTOpPOHa
HPECTYIUICHNA TeppopusMa OO0s3aTeNbHO JODKHA
MMeTb CleranbHblit ymbicen (dolus specialis, special
intent), BBIp@)XAIOILVIICSA B CTpeMJIEHUM CYOBeKTa
IpecTYIVIeHNs 3aryrarb HaceneHue (spread terror)
VIV OPUHYAUTD (coerce) TOCYAApPCTBO MM MEXIY-
HapOJIHYI0 MEeXIIPAaBUTE/IbCTBEHHYI0 OPTraHN3aLNIo
COBEpILINTD KaKoe-1nb0 fiefiCTBIE MM BO3JIepXKaTb-

cs ot ero coepuerns’. [Tpu aToM, Kak oTMedaeTcs
B JOKTpVHe, Ha/ln4ye Me0I0rn4ecKoil Wi HOJu-
TUYECKOM LIeN ABIAeTCA 00s13aTenbHbIM .

BoiBoppl CTJI B JaHHOM c/ly4yae CO3BYYHBI IIpa-
BOBOJI mo3uumy MeXayHapofHOro TpubyHaza Imo
6niBuert fOrocmasuu (MTBIO), nsnokeHHol UM B
petennu 1o deny brazoesuua u Voxuua o Tom, uto
ycrpamenne (spreading terror) siBiseTcsl IIaBHOI
He/bio (primary purpose) Takoro JeIMHKBEHTa, HO
Heo0s13aTe/IbHO — eMHCTBeHHOI'! (B IPaBoOBOIL HO-
sunyu CrienmanbHoro Cyna no Ceeppa-Jleone du-
TYpUpYyeT TepMUH «Crielidrieckoe HaMepeHme» —
specific intent'?). Cnemyer monarate, 4To B C/Iydae
ec TeppOpNCT HAMepeH OKa3aThb BO3JEICTBIE
Ha TOCYJApCTBO VTN MEX[YHAPOLHYI0 MeXIIPaBlU-
TeIbCTBEHHYI0 OPraHM3allMIo, TO 3TO HaMepeHMe
HeoOXOAMMO PaccMaTpMBaTh KakK COIYTCTBYIOIee
HAMepeHU0 yCmpauiums: NHBIMU CTIOBaMY, HaMe-
peHue YCTPAIIUTh MMeeT MeCTO Ipu MOOM aKTe
Teppopu3Ma, BHE 3aBMCUMOCTY OT TOTO, OXBAaThIBa-
T JIM YMBICeJI JIeIVHKBEHTA ellle I HAMepeHue OKa-
3aTh BO3JEJICTBME Ha BIAcTHble opranbl [KaHTyp
2019:73].

B ciyuae ¢ [VZIM3 cybbekTuBHas CTOpPOHA Jiesi-
HMA BCEIZia OIPefieNAeTCsA IPECTYIHBIM YMBIC/IOM,
BBIPOKEHHBIM B IIPOTMBOINPABHBIX JIEHICTBUAX Jie-
NMHKBEHTa M B OOJBIIVHCTBE CTy4aeB’ XapakTe-
PUSYIOIMMCA Ha/IMYMeM CIIeLVIaIbHOTO HaMepeHMA
(dolus specialis) ycTpaumrb 1160 OKa3aTb JaBleHIe
Ha TOCYJApCTBO VTN MEX[YHAPOSHYI0 MEXIIPaBlU-
TeNbCTBEHHYI0 opranusanyio [Cassese 2006:933-
958; Di Filippo 2008:556; Badar 2013:426; Duffy
2015:60].

Ba)XHO ITp¥ 5TOM OTMETHUTD, YTO, KaK YCTAHOBIII
MTBIO B dene Ksouku u 0pyeux, B cliydae ecy Ipu
KBa/IMUKaLUM IPEeCTYIUIEHNS TPeOyeTCs YCTaHOB-
JIeHe CIIeIMaTIbHOTO YMBIC/IA, TAKOE YCTaHOBJ/IEHME

& Special Tribunal for Lebanon: Prosecutor v. Ayyash et al. Interlocutory Decision of 16 February 2011 on the Applicable Law:
Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging. (hereafter Prosecutorv. Ayyash et al.). Para. 106 URL: http://
www.worldcourts.com/stl/eng/decisions/2011.02.16_Prosecutor_v_Ayyash_et_al_2.htm (accessed 22.02.2021); International
Criminal Tribunal for the former Yugoslavia: Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢, Judgment of 17 January 2005
(hereafterProsecutoryv.VidojeBlagojevicandDraganJokic).Para.591.URL:https://www.icty.org/x/cases/blagojevic_jokic/tjug/en/
bla-050117e.pdf (Rome Statute of the International Criminal Court of 17 July 1998); Special Courtfor Sierra Leone:The Prosecutor
v. Moinina Fofana, Allieu Kondewa (the CDF Accused). Appeal Judgment of 28 May 2008 (hereafter The Prosecutor v. Moinina
Fofana, Allieu Kondewa). Paras. 356-357. URL: https://www.refworld.org/cases,SCSL,484417252.html (accessed 22.02.2021).

° Prosecutor v. Ayyash et al. Para. 106.

1 “Based on most national definitions of terrorism, or on the understanding most states have of the concept, | submit that two
elements are essential: the targeting of civilians and the existence of an ideological or political purpose” [Proulx 2003:1034].
" Prosecutor v. Vidoje Blagojevi¢ and Dragan Jokic Para. 591.

2 The Prosecutor v. Moinina Fofana, Allieu Kondewa. Paras. 356-357.

13 Heo6x0AMMOCTb OTAENBHOIO aKLEHTUPOBaHWA Toro obctoAaTenbctsa, uto MJIM3 xapakTepusylorca Hanuunem dolus
specialis MMeHHO B 6ONbLIMHCTBE CNy4Yaes, 0GYCNIOB/IEHa TEM, UTO Heflb3sl UCKITIOUATb CUTYaLMK, MPU KOTOPbIX COOTBETCTBYHO-
e AesAHNA MOTYT COBEpPLLATbCA U UCXOAA 13 NINUHBIX COOBPAKEHWIA.
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AB/seTCs 06s3aTenbHBIM Y. B 9TOM e pycrie Bbizep-
aHa 1 npasoBas nosuuusa CTJI, koTopslit 0c060
aKLEHTUPOBATI 00bI4HO-NPAB06YI0 NPUPOOY HOPMBI
0 TOM, YTO IjIsI KBanmuduKkauuy reppopusma tpedy-
eTcsl Hamuuye yKasanHoro dolus specialis, v moguep-
KHYJI 00513aTe/IbHOCTD er0 YCTaHOB/IeHNs .

Kak ykaszanma Anemmanyonsas namata MTBIO B
dene IlImpyeapa, crielyiaNbHbIl XapaKTep YMBICTA,
IpY KOTOPOM CYOBEKT IPeCcTYI/IeHNA ABVDKVIM YeT-
K/M IPOTUBOIPABHbIM HAMEPEHNEM, MCK/II0YaeT
BO3MOXXHOCTb KOCBEHHOT'O YMBIC/IA W/IM IIPECTYII-
HOJT HeOPEXHOCTH'®, TaK KaK «yMBIIUIEHHO» O3Ha-
4aeT, 4TO JIMIIO ACHO OCO3HAET, YTO €ro AeiCTBMA
OynyT MaTepuanbHO CIIOCOOCTBOBATD TOCTIDKEHMIO
Teppopuctrdeckux ueneit’’. Takum obpasom, co-
CTaB NOJZOOHOTO JiesHNA IIPeIIoNaraeT HauBbICIIYIO
IUTAHKY YMBIC/IA, BK/IIOYas TOJIBKO JiesSHMUsA, COBep-
IIeHHbIe ¢ TPSAMBIM yMbIcioM (dolus directus). Ta-
KM 00pa3oM, CIIeIVa/IbHbIIl YMBICET MOXET OBITb
TOJIbKO HPSAMBIM.

Kpome Toro, ¢ TOUKM 3peHMA Teopum Ipasa y
HPeCcTyIUIeHN S, MMeLIero GOpMabHbI MK yce-
YeHHBII1 COCTAB, MOXET ObITh TOJIBKO HPSIMOIL YMBI-
cen [Koran 1983:107; Mapues 2000:42; Kanyrun
2002:36; Emuxuu 2004:220] (me sarparusas mpu
3TOM BOIPOCA O HAIMYMYU B CyOBEKTMBHOI CTO-
pOHe JeAHMA CIeLMaNbHOrO yMbICTa). Ilockombky
[TJIM3, He3aBucUMO OT probpetaeMbix Gpopm, HO-
CUT OKOHYEHHBIN XapakTep 1 MMeeT (pOpMajbHbII
WIM YCeYeHHBI COCTaB, BO3MOXKHOCTb KOCBEHHOTO
ymbicna (dolus indirectus) Wy IpecTyIHON HeOpex-
Hoctu (dolus eventualis) B JaHHOM C/Ty4ae UCK/II0Ya-
eTCsl, TI09TOMY CHIDKEHMe IIaHKM yMbIcia ¢ dolus
directus o ypoBHs dolus indirectus vnu, TeM 6oree,
HAIIO/IHeHNUe CyO'beKTUBHO CTOPOHBI IIPECTYIHON
HeOpexxHocTpIo (dolus eventualis; negligence), Bu-
IVITCA IOPUANYECKN HEOIIPABJAHHBIM, XOTS UMEIOT-

CA TIpUMepbl TOCYAAPCTB, YCTAHABIMBAIIINX OT-
BETCTBEHHOCTb 32 HEKOTOpbIE TeppOPUCTUYECKIE
IPeCTyIUIeHNS, I[ie Mens rea OIpefie/AeTcs Ipe-
CTYIIHOII HeOPEXXHOCTBIO CYyObeKTa.

JlaHHasA 70TVMIKA OTpaXKeHa M B psAfie MEX/YHa-
POZHBIX TOKYMEHTOB. B yacTHOCTH, Kak OTMeyaeTcs
B ony6/koBaHHOM B 2018 1. oxsaze CrierjuanbHoO-
ro JOK/Ia/{uyKa II0 3all|Te IIPaB 4eJI0BEKa I OCHOB-
HBIX cBO60f 11pn 60pbbe ¢ TeppopusMom CoBeTa 1o
npasam yenoBeka OOH, tepmun recklessness npep-
cTaBjsieT co60ii Ooyee HUBKYIO IVIAHKY YMBIC/IA, He-
KeJN Ta, KOTOpas UMeeTCs B BUAY, KOT/J]a pedb UjeT
O JiesHMAX, COBEPIICHHBIX YMBIIUIEHHO VI IpefHa-
MeperHo (intentionally or knowingly)®, a neyuu-
BepCa/IbHBIN XapakTep HOKTpuHbI dolus eventualis
nopyepkusaercs B PykoBopctee ®ATO 1o Bommpocy
npyMeHeHyst pekoMeHpanun 5 ATOY.

Takum o6pasom, o cmbicny Konsenum 1973 .
cyobexTuBHas cropoHa IIJIM3 ob6s3arenpHO Xa-
paKTepu3yeTcs Ha/lu4yeM IPAMOIO YMBIC/IA Ha CO-
BeplleHle IPOTUBOIPABHBIX JIeSHNIT; B OT/E/IbHBIX
e CITy4asAx OHa MOXET ObITh OCIOKHEHA Ha/II4IyeM
YIOMAHYTOTO BBIIlle CIENMATbHOIO (TeppopuCTH-
4eCKOT0) YMBICTIA.

4. II/IM3 Kak HapylIeHle 3aKOHOB
1 00bI9aeB BOITHBI

/I3 06 beKTMBHOI CTOPOHBI JIESHVIS CTIEAYET, 4TO
[TJIM3 MoxeT ObITh COBEpILIEHO KaK B MUPHOE Bpe-
M, TaK U B CUTYaIMU BOOPYXXEHHOI'O KOH(/IMKTA.
Kak npencrasmsercs, ksammoukanysa [IJIM3 kak
HapyIleHVsi 3aKOHOB U o6br4aeB BoitHbl (H3OB)
BO3MOXKHa IIpU 00s3aTeIbHOM COOJIOEHNN Tpex
YCIIOBUIL.

Bo-nepBbIX, ¢ 00vekmusHOLi cOPOHbL TIPECTY-
IUIEHNE JO/DKHO OBITb COBEPIIEHO BO BpeMs BOOPY-
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% International Criminal Tribunal for the former Yugoslavia: Prosecutor v. Kvocka et al. Trial Judgment of 2 November 2001.
Para. 288 (“Where the crime requires special intent, ... the accused must also satisfy the additional requirements imposed by
the crime, such as the intent to discriminate on political, racial, or religious grounds if he is a co-perpetrator”). URL: https://
www.icty.org/x/cases/kvocka/tjug/en/kvo-tj011002e.pdf (accessed 22.02.2021).

> Prosecutor v. Ayyash et al. Para. 106 .

16 International Criminal Tribunal for the former Yugoslavia: Prosecutor v. Strugar. Appeal Judgment of 17 July 2008. Para. 270.
URL: https://www.icty.org/x/cases/strugar/acjug/en/080717.pdf (accessed 22.02.2021).

7 Supreme Court of the United States: Holder v. Humanitarian Law Project. June 21, 2010. P. 16. (... A person acts with the
requisite knowledge if he is aware of (or willfully blinds himself to) a significant likelihood that his or her conduct will materially
support the organization's terrorist ends”). URL: https://www.supremecourt.gov/opinions/09pdf/08-1498.pdf (accessed
22.02.2021).

8 OHCHR: Mandate of the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms
while Countering Terrorism. Report of 17 July 2018. Para. 6. URL: https://www.ohchr.org/Documents/Issues/Terrorism/SR/OL-
GBR-7-2018.pdf (accessed 22.02.2021).

1 FATF: Guidance on Criminalizing Terrorist Financing (Recommendation 5). 2016. Para. 28. URL: https://www.fatf-gafi.org/
media/fatf/documents/reports/Guidance-Criminalising-Terrorist-Financing.pdf (accessed 22.02.2021).
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)KEHHOTO0 KOHQIMKTa M B CBSA3YM C BOOPY>KEHHBIM
KOHQMKTOM. BO-BTOpBIX, OTEpNEBIIMM B TaKOM
npecTymyieHny Beerga spisercs JIM3%. B-tpersux,
flessHMe JIO/DKHO HapylaTb YCTAHOBJIGHUA MEXJY-
HapOJIHOTO I'YMaHMTAPHOIO IIpaBa M OBITH COIpS-
JKEHO C IOBefleHMeM, AB/AIIMMCS IPOTUBOIPaB-
HBIM B CUJTY TIOIO>KeHMiT JKeHeBCKIX KOHBEHIINIT O
3amuTe XepTB BOMHBI 1949 1. u JIonOMHUTETbHBIX
IIPOTOKO/IOB K HUM 1977 1.

[Ipn stom kBamuduxamys IIJIM3 mMeHHO Kak
aKma meppopusma, A67A0UE20CA HAPYUIeHUeM 3a-
KOHOB U 00bI4aes B01iHbL, JOIIYCTYMA TIPU JOIOTHN-
TEIbHOM YCTIOBUM — HalM4UU TEPPOPUCTUYECKOTO
dolus specialis B cy6vexmueHoti crmopoHe OesHUS.

Bmecte ¢ TeM 13 yTBep>KaeHUA 0 TOM, uTo [TJIM3
MOTYT IIPY OIIpelelIeHHbIX 00CTOATEbCTBAX pac-
CMaTpMBATbCSl B KaueCcTBEe HapylLIeHMsA 3aKOHOB U
06bI4aeB BOVIHBI, crefyeT 3aKOHOMEPHDIl BBIBO[,
4yTo camu JIM3 O/KHBI paccMaTpyUBaThCA B Kadye-
CTB€ ITOKPOBUTEIbCTBYEMBIX JINIL 110 MEX/YHAPOJ-
HOMY I'YMaHUTAapHOMY IIPaBy JIJIAl LieJIeil YTOJIOBHOI
penpeccun IIJIM3.

B aTOM KOHTEKCTe ciefiyeT BBIJIETUTD IBA BaXK-
HBIX 00CTOATE/NbCTBA.

O6cmosmenvcmeo nepséoe — HEOXBATbIBAEMOCTD

HusAX 1961 r. (Benckas xonBennys 1961 r.) Bompo-
COB YTOJIOBHOJI pernpeccuyt B oTHoueHny [TJIM3*.
Jmeercsa B BUAY, YTO B CUTYAlMU BOOPY>KEHHOTO
KOH(/IMKTA, OfHOI 13 CTOPOH KOTOPOTO SBJIACTCA
aKKpe#uTywlee rocygapcTso, JIM3, 6ynyun odu-
IMaJIbHBIMY IIPEICTABUTEIAMM BPaXKECKOTO TOCY-
IApCTBA, OKA3bIBAIOTCA B BECbMa 3aTPYAHUTEIBHOM
HOJIO)KEHVM, TIOCKOJIbKY MX 6€30IacCHOCTD LIeTINKOM
3aBMCUT OT HaMepeHMs TaKOro TOCyHapcTBa CO-
OMI0faTh MeX/YHAPOSHO-TIPABOBbIE IIPEAINICAHNA
00 MMMYHUTETaxX M IPUBUIETUAX U 0OecreunBaTh
6esomacHocTb JIM3 BO UCIIONHEHNE TIPENYCMOTPEH-
HOrO HOpMOI1 CT. 29 Benckoll koHBeHnuu 1961 1.
06s13aTe/IbCTBA «IIPYHVIMATD BCE HaJJIEKAIIe Mepbl
UL TPERYNpPEKeHNA KaKUX-TMOO0 MOCATaTeNTbCTB
Ha €ro JIMYHOCTb, CBOOORY MIM JJOCTOMHCTBOY.
OpHako AMIVIOMAaTMYeCKOe IPaBO He perymmpyer
IPaBOOTHOIIEHMA, CBA3AaHHBIE C YTOJNOBHBIM IIpe-
cnepoanyeM IIJIM3, BKmouas KpUMUHAIM3ALNIO
COOTBETCTBYIOIVX JIesSHNII B HALIVIOHA/IbHOM IIpaBe,
HaJIe)kalllee yCTAaHOBJIEHUE YTOJIOBHOI HOPMUCHVK-
MU B CIIy4ae VX COBEpIIEHMA M OCYIIeCTB/ICHME
HeOOXOIMMBIX IIPOL[eCCyaIbHBIX Mep (BK/II0Yas 3a-
JEVICTBOBAHME MEXaHM3MOB OKa3aHMA B3aVMHOII
npaBoBoit momomy u Beifayn) [Ogdon 1936:216]%,

BeHckoll KOHBeHIMel O JUIIOMATNYeCKUX CHOLIe-  IIOCKO/IBKY 0053aTeIbCTBO 110 CT. 29 BeHckoil KoH-

20 Ba)KHO OTMETUTb, YTO B IOKTPUHE NPeCTaBNeHbl Pa3Hble MHEHV OTHOCUTENbHO TOTO, Kak clieflyeT KBanupuumpoBaTb No-
cAaratenbcTBa Ha JIM3 B nuue nepcoHana OOH mnnu cBA3aHHOTO C Hell MepcoHana (npuyem faxe B MupHoe Bpems). C ogHom
CTOPOHBI, ncxoaa 13 cogepxanHua nn. (b) n. 1 ¢t. 1 KoHseHumn 1973 r.,, AaHHble NMLa OAHO3HAYHO NOAMNAAAI0T NOA KaTeropuio
JIM3 no cmbicny KoHseHummn 1973 roga. C apyron CTOPoHbI, COrnacHo cT. 19 npoekTa Koaekca npectynnieHunn NnpoTre Myupa u
6e30MacHOCTM YenoBeYecTBa, MPUHATOrO Ha 48-i1 ceccum Kommccum MexxayHapogHoro npasa B 1996 r., Takue npecTynieHus
|paccmaTpurBaloTCA B KauecTBe NPeCTynieHni NpoT1B Mupa 1 6e3onacHocTu YenoseyecTtsa. Cm.: Draft Code of Crimes against
the Peace and Security of Mankind. — Yearbook of the International Law Commission. 1996. Vol. Il. Part 2. Para. 50, pp. 50-53.
OpfHako, Kak npeacTasaneTca, nocie npuHATUA Pumckoro ctatyta MexayHapogHoro yronosHoro cyaa 1998 r., copepia-
LLEro MaKCMMasbHO BbIBEPEHHbIE 1 YETKO OMNpefieNeHHble SN1eMEHTbI MPECTYMNNIEHNI, CaMa KaTeropus «NpecTynieHnsa npo-
TUB MUpa 1 6€30MacHOCTY YenoBeYeCcTBa» YXKe ycTapera U He OTBeUaeT COBPEeMEHHbIM NOoAxXofam Kak K AnddepeHumaumnm
MeXyHapOoLHO-NPOTUBOMPABHbIX AeAHMI, BNEKYLMX MHAMBMAYaNbHYIO YTONOBHYIO OTBETCTBEHHOCTb, TaK U K COAEPKaHUIo
nocnegHnx. Kpome Toro, B OTHOLLIEHMM NpecTynneHuin npotus nepcoHana OOH 1 cBA3aHHOrO C Hel NepcoHana AencTeyeT
CrneumranbHbI MeXayHapoaHblii joroBop — KoHBeHUMs o 6e3onacHocTu nepcoHana OOH v cBA3aHHOro C Heli NepcoHana
1994 r., npefcTaBnAowan coboi lex specialis oTHocuTenbHO KoHseHumm 1973 1.

2 B nopsgKe NoNemMrKy MOXeT OblTb BbICKa3aHO MHEHNE, YTO BOMPOCh! yronoBHol penpeccun npotus MIM3 ipso facto He
3aTpar1MBalTCA AUNIOMATUYECKM NPaBOM, B TOM Ymncrie BeHckol KoHBeHUeln 1961 ., MOCKONbKY ero HopMbl PerynupyoT
NPUHLMNNANBHO VHbIE FPYMMbl MEXAYHAPOAHbIX MPaBOOTHOLLUEHWI. HeCMOTPA Ha TO, UTO C STUM TE3UCOM TPYAHO NOCMOPUTb,
NPONTU MMMO AUMIOMATYECKOro MNpaBa 6bi10 Obl METOAONOTMYECKM HEBEPHBIM MO ABYM NpuyrHam. Bo-nepsbix, MIIM3 —
3TO MEXOTPAC/IeBoe MoHATME (COOCTBEHHO, HACTosLLEe UCCIeJOBaHVE BO MHOIOM 1 HALLEIEHO Ha TO, YTOObI MOKa3aTb, YTo
B 3aBMICIMOCTY OT 0COGEHHOCTEN cocTaBa npectynneHna MIIM3 nognexaT pasnvMyHon MexayHapogHO-NpaBoBon Keanudu-
Kauum 1 BNeKyT pa3Hble MeXAyHapOo4HO-MPaBoBble NOCNenCcTBMA). Bo-BTOpbIX, He 3aTparMBas HU B KOel Mepe BOMPOCOB
VHAVBYAYaNbHOW YrONIOBHOWM OTBETCTBEHHOCTU, coBepLueHye M/TM3 Ha Tepputoprmn rocyaapctsa ero areHToM BCerga Bineyer
MeXXAyHapOAHO-NPaBOBYI0 OTBETCTBEHHOCTb Takoro rocyfapcrsa BO MHOTOM MMEHHO B CWly HOPMOYCTaHOBNIEHWIA, Npea-
YCMOTPEHHBIX AWMIOMATUYECKM MPaBOM; NMpUYeM Takasi OTBETCTBEHHOCTb BO3HMKaeT 6e30THOCUTENBHO TOro, COBEPLUEHO
MJIM3 B c1MTyaLvi BOOPYKEHHOTO KOHGNMKTA U B MUPHOE BPEMS, MOCKOJIbKY LieNbli PAA MeXIyHapoaHO-NPaBOBbIX 005-
3aTeNibCTB No BeHcKol KoHBeHUMM 1961 T. (B YaCTHOCTW, 06s13aTeNnbCTBa Mo CT. 39, 44-45) Npofo/mKaeT AeliCTBOBaTh Jaxe B
CUTYaLIMN BOOPY>KEHHOTO KOHPMKTa. B 3TOM CMbiC/ie MeXayHapOAHbIV AeNVKT rocyfapcTBa U UHAUBMAYanbHasA yronoBHan
OTBETCTBEHHOCTb KOHKPETHOrO roCcyJapCTBEHHONO areHTa, NoBeAeHVe KOTOPOro NPMBENO K BO3HMKHOBEHMIO AeNNKTA, ABNA-
I0TCS B3aMOOGYCIOBIEHHBIMM I0PUANYECKUMUN PpaKTaMU.

22 Cm.Takxe: Parry C., Grant J.P, Barker C. J. Parry & Grant Encyclopedic Dictionary of International Law. Oxford: Oxford University
Press. 2009.P. 313.
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BeHUUM 1961 I. HOCUT NPEBEHTUBHO-CEKbIOPUTAP-
HBII1, 2 He YTONIOBHO-PENPECCUBHBIN XapaKTep.

O6cmosmenvcmeo émopoe — ya3Bumoctb JIM3
nepey, IPOTUBOIIPABHBIMY JIENICTBUAMM CO CTOPO-
HBl TOCY/JapCTBEHHBIX areHTOB BPaXKeCKOTO TOCY-
flapcTBa (HampuMep, IPUMEHeHNe B OTHOLICHUM
HUX BPaXECKMM TOCY[JapCTBOM KOHTpPMEp, 4YTO
HPOTUBOPEYUT HOPMaM OOILIEro MEXYHapOJHOTO
npasa®). CiiefyeT Of4epKHYTh, YTO JUITIOMATIYe-
CKO€ IIpaBoO, BK/II04Yasd HOpMbl BeHCKOJ KOHBEHLIMN
1961 r., perynmupyer nmpaBOOTHOUIEHUA TOCYAAPCTB
B chepe KOHKPETHO-IPAKTHYECKOTO OCYILeCTBIIe-
HMSL MMM IMIUIOMAaTH4YecKux cHoueHnit [Wagner et
al 2018:38-40], MHCTPYMEHTOM KOTOPOTrO Kak pas 1
BBICTYIIAIOT JAMIIOMAaTHMYECKUE areHTbl, BXOZALINE
B Kareropuio /IM3. B atoM cMmbIc/ie IpaBOBOII MH-
Tepec, 3allIIaeMblil HOpPMaMy ¥ IIPUHIMIIAMU JIU-
IJIOMAaTN4eCKOro MpaBa, COCTOUT B TOM, YTOOBI OT-
perymmpoBaTh MeXXIOCYAapCTBEHHbIe OTHOLIEHA (B
YacTM, KAacAIOIeiics onpefeneHyist pyHKIWIA, pu-
BWJIETMIT ¥ IMMYHNUTETOB [JAHHBIX JINL]), BOSHVUKAI0-
1i1e MeX]Y, BO-IIEPBBIX, aKKPeMUTYIOLIMM ToCyap-
CTBOM M TOCY/JapCTBOM IIpeObIBaHNSA; BO-BTOPBIX,
JIM3 u rocymapcTBOM IpeOBIBaHNS; B-TPETHUX, B
TOV Mepe, B KaKOil 3TO He YPEryJIMpoBaHO Ha JIBY-
CTOpOHHEN 0cHOBe, /IM3 1 aKKpeAUTYOIUM TOCy-
napcTBoM. CUTyanuu, CBsi3aHHbIE C IPUHATIEM Mep
YTOJIOBHO-IIPABOBOTO PEAarMpoBaHNsA B CUTyallUu
cosepiuenys [IJ/IM3, He 0XBaTbIBAIOTCA BBIIIEYIIO-
MAHYTBIM IIPAaBOBBIM MIHTEPECOM.

[MnoreTnyecknii KOHTPAPIryMeHT, COIJIACHO KO-
TOPOMY Ha 3alIUTY IIPABOBOTO MHTEpeca IO IPUHA-
TUIO TIOFOOHBIX Mep pearrpoBaHys HaieneHa KoH-
BeHIMA 1973 1., IpefcTaB/IAeTCA HECOCTOATENDHBIM,
IIOCKO/bKY IIpuMeHeHue stoii KoHBeHUUM sarpyp-
HUTETbHO B ciydae, ecnu [IJIM3 B cutyaruu Boopy-

JKEHHOTO KOH(IMKTA COBepIIaeT KBanuduumnpoBaH-
HbBIII CYOBEKT B JIMIle TOCYAAPCTBEHHOro areHTa
Bpaxkeckoro rocyznapctsa. Cosepuenne [1JIM3 ro-
CYHApCTBEHHDBIM areHTOM BPa’KECKOI'O IOCY/iapCTBa,
HECOMHEHHO, IIOPOX[AeT MEXIYHapOJHYI0 OTBET-
CTBEHHOCTb IIOC/IEIHETO 3 [EIMKT, IIPOMCTEKAOINI
U3 HapyLIeHUsA HOPMbI CT. 29 BeHCKOJ KOHBEHLVN
1961 r., omHaKO BO3HMKHOBEHME TAaKOJ OTBETCTBEH-
HOCTYM HM B KOeJl Mepe He 3aTparyBaeT BOIPOC 00
VHIMBUJYa/IbHOI YTOIOBHOI OTBETCTBEHHOCT KOH-
KPeTHBIX (DM3MYECKMX JIMLI, TOCKOIbKY OH He 3aTpa-
ruBaeTcs camoit BeHnckoit konBeH1men 1961 1.

Takum 06pa3oM, MOXHO C[ie/IaTb BBIBOJ O CY-
LIeCTBOBAHMM IIPABOBON JIAKYHbI, CYTb KOTOPOII
CBOJUTCA K TOMY, YTO B CUTyallMl BOOPY>KEHHOT'O
KOH(IMKTa HI HOpMBI BeHckoit KouBeHym 1961 r.,
HI HopMbI KonBenuyn 1973 1. He coiepat HOpMO-
YCTAQHOBJIEHUII, PETyIUPYIOIIUX BOIPOCHI YTO/NOB-
Horo npecnenosanua IIJIM3 co ctopoHs!l rocygap-
CTBEHHBIX Ar€HTOB BPa’keCKOT0 TOCYapCTBa.

Jtak, moyemy He MOXeT OBITh IPUMEHUMOI
KonBenuua 1973 r.? Benp eme MexXpyHapopmHblit
Cyn B pelleHMU IO Oesly O HeKOMOPbIX 60NpPOCaxX
0KA3AHUS 63AUMHOTL NPAB0BOTE NOMOULU N0 Y207l06-
HoIM Oenam yKasas, 4yTo Lenblo Konsenumu 1973 1.
ABJIAAETCA NPEIOTBPAllleHNe CePbe3HbIX TIpecTYIlIe-
Huit mpotus JIM3, u obecriedeHne yrooBHOTO Ipe-
C/Ie[IOBAHVIA TeX, KTO K HUM IPUYaCcTeH”.

Kak mpepcraBiaeTcs, HeIPUMEHNMOCTb KoHBeH-
1y 1973 1. B YCIOBMAX BOOPYXKEHHOTO KOH(IMKTA
OIIpefieNIAeTCS ee MECTOM B CHCTEMe JOTOBOPOB B 00-
JIACTY MEX/JyHAapOJHOI'O YTO/IOBHOTO IIPaBa.

B Hacrosiiee BpeMsA B JOKTPUHE CTIOKIIOCH I10-
HUMaHue Toro, uro Kousennus 1973 1. oTHOCUTCH
K YJMCIy YHMBEPCAIbHBIX aHTUTEPPOPUCTUYECKUX
JIOTOBOPOB (KOHBEHIWIT 1 IIPOTOKOTIOB)®, obuiee

Moscow Journal of International Law « 2 » 2021

3 International Court of Justice: Case concerning the Gabcikovo-Nagymaros. (Hungary v. Slovakia). Judgment of 25
September 1997. - I.CJ. Reports. 1997. P. 222 (Dissenting Opinion of Judge Vereschetin. URL: https://www.icj-cij.org/public/
files/case-related/92/092-19970925-JUD-01-00-EN.pdf (accessed 22.12.2020).

2 B paHHOM ciyyae TePMUH «roCylapCTBEHHDIN areHT» TpaKTyeTcA Kak Lo, HaieNleHHOe roCyAapCTBEHHBIMU NMOTHOMOYN-
AMU UIIN OCYLLEECTBAIOLLEE DIEMEHTbI FOCYAAPCTBEHHON BACTY 1 AENCTBYIOLLEe MPU 3TOM B 0pULIMaNbHOM KayecTBe.

% International Court of Justice: Case concerning Certain Questions of Mutual Legal Assistance in Criminal Matters (Djibouti v.
France). Judgment of 4 June 2008. - I.C.J. Reports.2008. P.60-61. URL: https://www.icj-cij.org/public/files/case-related/136/136-
20080604-JUD-01-00-EN.pdf (accessed 22.10.2021).

% United Nations Office of Counter-Terrorism. URL: https://www.un.org/counterterrorism/international-legal-instruments
(accessed 22.02.2021). Kpome Toro, B nyHKTe 3 MpunoxeHusa K MexxayHapoaHo KoHBeHUMK 0 6opbbe ¢ drHaHCMpoBaHMEM
Teppopusma 1999 rofa BO B3aIMOCBA3M C MOAMYHKTOM (a) MyHKTa 1 cTaTby 2 cofepKnTcA 6naHKeTHasA OTCbINKa K KoHBeHLK
1973 ropa. Cm., Takxe: International Court of Justice: Application of the International Convention for the Suppression of the
Financing of Terrorism and of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v.
Russian Federation). Judgment of 8 November 2019. P.4 (Declaration of Judge Robinson). URL: https://www.icj-cij.org/public/
files/case-related/166/166-20191108-JUD-01-00-EN.pdf (accessed 22.02.2021); UNCHR: Report of the Special Rapporteur of
the Commission on Human Rights, Mr. John Dugard, on the situation of human rights in the Palestinian territories occupied
by Israel since 1967. March 6, 2002. Para 13. URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/48B2A380133D484085256B8
7005E1081 (accessed 22.02.2021).
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4JCI0 KOTOPBIX B HACTOsAllee BpeMs IOCTUIAET Jle-
BsaTHapuaty (KonBeHiys 1973 r. XpOHONIOTMYECKM
¢burypupyer B 9TOM IepeyHe YeTBEPTOIL), U3 Yero
CTIelyeT, YTO AEeAHVA, KBaIM(UIMPOBAHHbIE B Ka-
4yecTBe NPOTUBOINPABHBIX IO cMbIcTy KoHBeHIuM
1973 ., ABNAOTCA JeAHUAMU «OJHOTO POfia» C TEMI,
KOTOpble KBa/IM(UIVPOBAHbI B Ka4eCTBE IPOTUBO-
IPaBHBIX B [IPYIMX KOHBEHLMAX U3 JIJaHHOTO Ile-
peundA. Takoil BbIBOJ IOATBEPKIAETCA U travaux
préparatoires KouBenuyn 1973 1., 13 KOTOPBIX CIe-
JIyeT, 4TO pa3pabaTbIBaBIINIICA IPOEKT KOHBEHIIN
MBIC/IJICS B KOHTEKCTe, 00pa3yeMoM paHee IIPYHA-
ThIMU [aarckoit KOHBeHIMel 0 60pbOe ¢ He3aKOH-
HBIM 3aXBaTOM BO3[YIIHBIX cyzoB 1970 r. (Taarckas
KoHBeHIMsA 1970 1.) 1 MOHpeabcKoli KOHBeHIel
0 6opbbe C He3aKOHHBIMM aKTaMy, HAIlPaBJIeHHBI-
MM TIPOTHB 0€30IIaCHOCTY IPAXIAHCKON aBMUALVIN,
1971 r. (MoHpeanbckas koHBeHuusA 1971 r.)”.

ITpuMepHO ¢ KoHLIA 1970-X IT. B JaHHbIE KOHBEH-
LM CTaja HeM3MEHHO BK/IIOYAaTbCA CIelyajbHasd
OTpaHMYUTE/IbHASA K/Iay3y/la O BOOPY>KEHHBIX KOH-
¢dnukTax (orpaHMYMTENIbHAS K/IAy3yna), B COOTBET-
CTBUM C KOTODOJI IIpaBa, 06s13aTeNIbcTBa U 00s13aH-
HOCTY 20cy0apcme u nuy, 6 coomsemcmeuu ¢ MI'TI
HE 3aTparuMBaITCA HOpPMaMU JAHHOJ KOHKPETHOI
KOHBEHIIVM, PABHO KaK He 3aTParuBalOTCA UMM U
JleJiCTBYA BOOPY>KEHHBIX CIJI, KAK OHY IIOHMMAIOTCS
B MITI. 9OTta knaysyna oTrpaHM4nBaer JesHusd, Co-
BepllaeMble HErOCYAapCTBEHHBIMU CYyObeKTaMu, OT
flesTHMIT, COBEpIIAeMbIX TOCY/JApCTBEHHBIMM areH-
TaMu (B TOM 4MC/le BOOPY>KEHHBIMIU CU/IAMM TOCY-
flapcTBa) U noAnasaoyx nog feiictsue MITL [Tpn
3TOM, KaK IIPEJICTAB/IAETCA, peub UJeT He TOIbKO O
npaBOMepHBIX B paMmKax MITI e HuAX, HO U BCAKMX
HeAHVAX, KaK OHM IOHMMAKTCA 10 cmbicny MITI:
OrpaHMYUTE/IbHAA K/Iay3y/a He CONEP>KUT YKa3aHMs
Ha IIPOTUBOIIPABHOCTD A€AHMA KaK HEOTbeM/IEMYIO
€ro XapaKTepUCTUKY, ONpPefieIAIIIYI0 ero IIofIa-
JeHNe TI0J| [EVICTBYE OTPAHNYUTENIbHON KIAy3YIIbl,
IIOCKOJIbKY KOHBEHIIMM, COJiep)Kalliye OrpaHNyu-
TEJIbHYIO K/Iay3Y/ly, He 3aTParnBaoT stricto sensu 1o-
BeJleHle TOCY/lapCTBEHHDIX ar€HTOB.

Takas orpaHmunTeNIbHAA K/IAy3yaa COLEPKUTCA
B CT. 12 Mex/iyHapogHOI KOHBeHLuM 0 6opbbe ¢
3axBaToM 3a/10KHMKOB 1979 1. (KouBenuma 1979 1.),
ni. (a) u (b) m. 4 ct. 2 Benckoit koHBeHIMN 0 Pu-
3MY€CKOIl 3allUTe ANEPHOTO MaTepyana U sAflepHbIX

ycraHoBoK 1980 1., . 1 n 2 cT. 19 MexyHapoHOI
KOHBeHIMM 0 60pbbe ¢ 6OMOOBBIM TeppOPU3MOM
1997 ., cT. 21 Mex/yHapORHO KOHBEHIM O 60pb-
6e ¢ punancupoBanuem Teppopusma 1999 ., . 1 n
2 cT. 4 MexxayHapopHOIT KOHBeHLM 0 6opboe ¢ ak-
TaMU AfepHoro teppopusma 2005 1.

Bornee Toro, BrocnencTeuy rocygapcrsa MoOIbI-
Ta/MCh TIPY MIOMOIY OTPAaHMYMTENbHON KIay3Yy/Ibl
MOAU(UIMPOBATh pPEryIMpoBaHye IIPABOOTHOLIe-
HUI, OXBATbIBA€MBIX [PYIMMM aHTUTEPPOPUCTH-
YeCKMMI KOHBEHLIMAMY, NpUHATbIMU 10 1979 1. B
4aCTHOCTHM, HECMOTPS Ha OTCYTCTBUE OIPAHNYU-
TeJIbHON Kaysy/nbl B laarckoit konseHuunm 1970 r.,
B 2010 r. B X0ofe [lunnomarndeckoi KOHpepeHIym
VMKAO B Ilexnne 6p11 npunsr [Iporokon, gononHs-
touit KonBeHIMI0 0 60pbbe ¢ He3aKOHHBIM 3aXBa-
TOM BO3[YIIHBIX CYJOB, Ijie HopMmolt cT. VI BBoau-
JlaCh OTpaHMYUTE/NIbHAA K/Iay3y/a B KauecTBe CTaTby
3bis Taarckoit kousenuu 1970 r. ITomuMo 3TOTO, Ha
TOJT >Ke KOoH(epeHIuy Obuta npuHATa [leknHckas
KOHBEHIMA 0 60pbOe ¢ He3aKOHHBIMU aKTaMI B OT-
HOLIEHUI MEXIYHApOJHON IPXKIAHCKON aBMaLNI,
IpU3BaHHAA 3aMEHUTb MOHpeanbcKylo KOHBEHIINIO
1971 . u cofeprKallasg OrpaHNYNTENIbHYIO K/IAy3yTy
m1lu2cr6.

Kpome Toro, 0co60ro ymoMnHaHus 3aC/Iy>KuBaeT
TOT BApMAHT OTPAHNYUTENDBHOI K/Iay3Y/Ibl, KOTOPBII
¢urypupyer B Konsenryu 1979 r., Kak 1o npudmHe
TOTO, 4TO 3TO Oblla IepBas XPOHOIOIMYECKM IIO-
IBITKa OTTPAHMYUTD IPECTYIUIEHUS MEXYHapof-
HOTO XapaKTepa OT fedHuil, perymmpyeMbix MITI,
TaK U IOTOMY, YTO ee GOPMYIMpPOBKA CYIeCTBEHHO
oTm4aeTcsa ot (OpMyINPOBOK, 3aKPEIUICHHBIX B
OCTa/IbHBIX KOHBEeHIVAX. Tak, HopMa cT. 12 KonBeH-
mvin 1979 1. u3bIMaeT u3 ee espace juridique akThI 3a-
XBaTa 3a/I0>KHIKOB, COBEPILEHHbIE BO BPEM: BOJIHbI
U TOofANajamlye 1oy fieiicTBue yKeHeBCKMX KOH-
BEHLMIT O 3amuTe >XepTs BOiHbI 1949 1. n [Jonon-
HUTE/TbHBIX IPOTOKO/IOB K HUM?. VIHBIMM clIoBamMm
3aXBaT 3a/I0)KHMKOB KaK HapylleH)e 3aKOHOB U
06bI4aeB BOJHBI 1 3aXBaT 3aJI0XKHIKOB KaK aKT Tep-
popu3Ma He TOX/IeCTBEHHBI, KaK He TOX/|eCTBEHHDI
Hanagenye Ha JIM3 no cmeicty MITI u Hanapenne
Ha JIM3 no cmbiciy Konsennuu 1973 1.

B KOHCY/IbTaTMBHOM 3aK/IIUYEHMU IIO Oesy O
NpAasosvIX NOCIe0CMBUAX 075 20cydapcme npooos-
swarowezocss npucymemeus KOxuroii Agppuku 6 Ha-

27 Second Report of the Working Group: Revised Draft Articles on the Prevention and Punishment of Crimes against Diplomatic
Agents and Other Internationally Protected Persons. — Yearbook of the International Law Commission. 1972.Vol. |. P. 241, 244,

245,

28 B yaCTHOCTY, 3aXBaT 3a/0KHVKOB 3anpelleH B cuy Hopm . (b) n. 1 cT. 3, cT. 34 u cT. 147 IV KeHeBcKol KOHBEHUMMN 1949 T.
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mubuu (FKOeo-3anaonoii Appuke) sonpexu pesonto-
yuu Cb OOH 276 (1970) Mexpynapopusiit Cyz
YKasaJl, YTO MK YHAPOJHBIil JOTOBOP [O/KEH TOJI-
KOBaTbCSl U IIPMMEHATbCA B PaMKaX IeIOCTHOCTU
BCell IPaBOBOI cucCTeMbl (corpus juris gentium®),
CYIIeCTBYIOLIE/l B MOMEHT TONKOBaHNA. Takum 06-
pasom, KonBenuuto 1973 1. ciefyeT paccMaTpuBarTh
B KOHTEKCTe CTIOXKMBLIENICs K HACTOAIIEMY MOMEHTY
IIPaBOBON CHUCTEMBI. B 3TOII CBA3M, IpUMEHAA Me-
TOJ TOJIKOBAHVS ejusdem generis, MOKHO CJeaTh
CTIeMYIOIIMIT BBIBOJ|: TIOCKONIBKY JIeAHMUs, IPOTUBO-
mpaBHble 0 cMbicny Konsennum 1973 r., «ofgHOTO
pofa» ¢ AeAHUAMY, IPOTUBOIPABHBIMM 110 CMBICTY
IPYIMX YHUBEPCA/JbHBIX AaHTUTEPPOPUCTUYECKUX
KOHBEHIIMI, TO, IPYHMMAsA BO BHUMAaHME yCTONYM-
BYIO IIPAKTUKY BK/IOYEHM: B TEKCT IIOC/IEHUX OTpa-
HYYUTEIbHOI K/Iay3Y/Ibl, TOCY/JapCTBA 3bIMAIN TEM
CaMbIM M3-TIOf| JIeVICTBMA KOHBEHLMM JieAHUA, Pe-
rymupyemble MITI. IIpencraBnsgerca monmycTUMbIM
IPEIIONIOKUTD, YTO 1 COBEpLIaeMble TOCYapCTBEH-
HBIMU areHTaMy Bpa)keckoro rocypapcrsa IVIM3 B
CUTyall¥ BOOPY>KEHHOTO KOH(IVKTAa Pperyampy-
torcs HopMamu MITI, a ne Konsennunu 1973 r. Yto
Ke KacaeTcs IPOLUTUPOBAHHOIO BbIlIe CY>KIEeHM:
Mexpynapogsoro Cypa 1o 0ety 0 HeKOMOpbx 60-
npocax 0Ka3aHus 63auMHOL NPA60eoLl NOMOULU 1o
Y207106HbIM 0enam, CTIefyeT OTMETHUTD, YTO IpefMeT
npasonputsasanuit [pxkubytn k Ppaniym He Obin
COIIPSDKEH C Ha/M4YVeM BOOPY>KEHHOTO KOHQIMKTA,
a 3HAYUT, JAHHOE CYXXJIeHMe HUKAK He IIPOTUBOpe-
YUT Te3UCY 0 HenmpuMeHuMocTy Konsennum 1973 r.
k [IJIM3, coBepiraeMbIM IrOCYapCTBEHHBIMY areH-
TaMI BPa’kKeCKOTO IOCYHapCTBa B CUTyallUi BOOPY-
YKEHHOTO KOHQJIMKTA.

CrnemoBaTennbHO, HM BeHckas KoHBeHIus 1961
I., i1 KonBennusa 1973 r., ABnsmoounecs (byH,uaMeH-
Ta/bHBIMU  MEXIYHapOJHO-IIPAaBOBbIMY  AKTaMI,
perymMpymIuMy BoIpochl nonoxeHna JIM3 Ha
TEPPUTOPUN BPAXKECKOTO FOCYHAPCTBA KaK B 4acTH
pernaMeHTallMy UX AMUIUIOMATUYECKON AMCKpeLuy
Ha TePPUTOPUY TOCYHApCTBa, 0ObeMa 3aKperiie-
MBIX IIPMBU/IETUII M MMMYHUTETOB, TaK U B 4acTU
nporusopetictua [1J7IM3, He mpUMeHUMBI K CUTY-
anyam, xorga IVIM3 ocmo)XHeHO OfHOBpeMeHHBIM
Ha/mm4ueM KBaIMQUIVPOBAHHON  00BEKTUBHON
CTOPOHBI (CUTYyalysi BOOPY>KEHHOTO KOH(IMKTA)

U KBaIMOUIMPOBAHHOTO CyObeKTa (coBeplIeHMe
ITVIM3 rocymapcTBEHHBIM areHTOM Bpa)KecKOro
rocygapctsa). CremoBaTeNlbHO, TpebyeTcsi BbLsC-
HUTB, comepxut mu MITI HeobxopmyMble HOPMOY-
CTaHOBJIEHNA, YTOOBI YCTPAHUTD KaXKYLIMIICA HOP-
MATVMBHBINl BaKyyM, IIOCKO/IbKY IIpM OTCYTCTBUM
COOTBETCTBYIOIIVX HOPMOYCTaHOB/IEHUI! B BeHcKoI1
koHseHIM 1961 r. u Konsennum 1973 1. n mpepo-
nmaraeMoM ux Hammauy B MITI cosparoTca mMexny-
HapOJJHO-IIPaBOBBbIE IIPEAOCBUIKI /I TOTO, YTOObI
YTBEP)K[aTh, YTO IPABOOTHOIIEHNUs, CBA3aHHBIE C
npeceyenueM IIJIM3 B curyanuym BOOPY>KEHHOTO
KOH(/IMKTA CO CTOPOHBI TOCYJapCTBEHHBIX areHTOB
BPaXECKOI'O TOCY[APCTBa, ABIAITCA IPefMETOM
perymuposanua MITI, rie ynoMaHyTbIe TnLa IO/DK-
HbI 00pa3sOBBIBATH HEKYI0 OCOOYI0 3aliuIiaeMylo
KaTeTOpMI0 TPAXK[JAHCKOTO HACe/IeHUS II0 CMBbIC-
7y HOpMBI CT. 4 JKeHeBCKOJI KOHBEHLIMM O 3aluTe
TpaXk[JaHCKOTO HAacelleHMs BO BpeM:A BOVHbBI 1949
r. (IV JKeneBckas xouBeHuus 1949 r.), rie npuse-
JIeHO KOHBEHIIMIOHHOE OIIpefiefieH) e TTIOKPOBUTE/Ib-
CTBYEMbIX /ML, BO B3aMMOCBS3M C HOPMOII ee CT.
13, 3aKpeIuIAILel TONKYeMbIIl B HACTOALLEE BpeMs
B MAaKCHMAaJ/IbHO IIMPOKOM CMBbIC/IE IPUHIIMAI Hefu-
CKpMMMHALIMY TIPY 3alMTe TAKUX JIUI, B CUTYaL[ UK
Boitubl [Henckaerts , Doswald-Beck 2009:308].

Tax, HopMa cT. 4 IV JKeHeBckoil KOHBeHIIUU
1949 r. ycTaHaBNIMBaeT 3aIUTY TeX ML, KOTOPbIE B
clydae KOH(IMKTA MV OKKYIALMU HAaXOJATCA BO
BJIACTY HaXOJAILIErocs B KOHQIMKTE IOCYAapCTBa
WIN OKKYNMPYIOIEil [iep>KaBbl, TPaKIaHAMU KO-
TOpOJI OHU He ABJANTCA. B kKoMMeHTapun Mexny-
HapopgHoro komureta Kpacnoro Kpecra (MKKK) k
CT. 4 yKasbIBaeTCs, YTO IO/Ib3YIOIMECS MeXIyHa-
POJHOII 3aIUNTOI JIN1IA, OKa3aBLINCh Ha BPaXKeCKOII
TeppuTopun, «<HecoMHeHHO» (“without any doubt”)
HOAIAAIOT MOJ, 3ALIUTY CT. 4 ¥ MOTYT OBITH OTHe-
CeHbl K KaTeropuy INOKPOBUTENIbCTBYeMbIX il
JlaHHBI BBIBOJ, Me/aeTcs Ha OCHOBAHUM OFHOTO
n3 npuHuunos MITI, cormacHo KOoTOpoMy B cUTYa-
LMY BOOPY>KEHHOT'O KOH(IMKTA JINLO TIOf] BTACTHIO
BPaXECKOI'O TOCYJApCTBa He MOXET MMeTb IIpo-
MexxyTouHoro craryca (“[tJhere is no intermediate
status™'): BoeHHOIIeHHbIMYU JIM3 He MOTyT OBITH
IO OIIpefle/IeHNIO, A 3HAYMT, OHM [O/DKHBI pac-
CMaTpMBATbCA KaK IPaKlaHCKUe JIMIIA ¥ Ha HUX B

2 International Court of Justice: Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1970). Advisory Opinion of 21 June 1971. Para. 53. URL: https://
www.icj-cij.org/public/files/case-related/53/053-19710621-ADV-01-00-EN.pdf (accessed 22.02.2021).

%0 |V Geneva Convention relative to the Protection of Civilian Persons in Time of War: Commentary. Geneva: International

Committee of the Red Cross. 1958. P. 51.
31 |bidem.
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IIOJIHOI Mepe pacnpocTpansaeTca 3amura IV JKe-
HeBCKoIl KoHBeHImy 1949 1. B pernenun no deny Ta-
ouua MTBIO ormeTn, 4TO MOKPOBUTEIBCTBYEMbIe
NMIA KaK pas 1 AB/IAITCA IOTEHIVATbHBIMY XKePT-

BaMy BOEHHBIX mnpectyrieHnit”. CiegoBaTenbHO,
Bcsakoe IIJIM3 co CTOpOHBI areHTOB BPa)KeCKOTO
TOCyapCcTBa CIeyeT paccMaTpuBaTb B KaueCTBe
H30B.

npecrynneuue COoBepLIeHOo B cuTyayuun
BOOpPYyXXeHHOro KOHd)ﬂI/IKTa

MpecTynnexune coBepilueHo B MUpHOE
Bpems

Cy6beKT npecTynneHus -
HErocyflapCTBEHHbI Cy6beKT

O6LI.|,eyFOHOBHOQ npecrtynsieHne; BO3HNKH

OBEHVE OCHOBaHWA ANA HAUBUAYaNbHOW

YrONOBHOW OTBETCTBEHHOCTU (B CMNTy HOPMbI M. 2 CT. 2 KoHBeHummn 1973 1)

Cy6beKT npecTynneHus -

H30B; BO3HMKHOBEHME OCHOBAaHMWA
ONA HAWBUAYaNbHON YrONOBHOWM
OTBETCTBEHHOCTU (B Crny HOpM CT. 146 IV
MeHeBcKo KoHBeHUUM 1949 T.)

rocyfapCTBEHHbIN areHT

MeayHapOAHbI AENVKT rOCYAAPCTBA; BO3HUKHOBEHWE OCHOBAHWA AnA
MEXAYHapOAHO OTBETCTBEHHOCTM rOCYAAPCTBA (B CUy HOPMBbI CT. 29 BeHcKoi

KOHBeHUUKn 1961 r.)

Tenepb He0OXOAMMO OTBETUTD HA BOIIPOC O TOM,
KaKOll MEX/yHapOJLHO-IIPABOBOM CMBIC/I VIMeEET
kBammukanys [IJIM3 B kagectse H30B. Bepp, ¢
OJfHOII CTOPOHBI, Ha TOCYAIAPCTBE JIKNUT 0053aTeNb-
CTBO 00ecCreynTh NpeciefoBaHle B CyAeOHOM IO-
pAIKe BCAKOTO IPeCTYIUIEHVs NPOTUB MHOCTPAH-
na (a JIM3 mo ompepeneHnio K HUM OTHOCSTCSA),
CTaBIIETO XXEPTBOIl MPECTYIUIEHNA Ha TEPPUTOPUN
TaKOTO TOCY/JapCTBA, IIPUYEM TaKoe 00513aTeIbCTBO
JEVICTBYeT KaK B MUPHOE, TaK I B BOEHHOE BpeMs. B
YaCTHOCTM, KaK ycTaHoBWIa Komuccnsa mo cnopam
mexny lIBermeri-Hopsernueit u Benecyanoit B desne
bosannunca u Xeonynoa B 1903 1., B ciydae coBeplire-
HMA MPeCTYIUIEHNA Ha TepPUTOPUIU TOCYHApCTBA B
OTHOIIEHNY MHOCTPAHIIA, OHO 0053aHO 00ecIeYnThb
cynebHOe pa3buparenbcTBO «6e3 [JOIOTHUTENbHON
HIpOCbOBI 06 ITOM [CO CTOPOHBI COOTBETCTBYIOLIETO
rocymapctBal» (“without being requested”), Tak Kak
B IIPOTUBHOM CJIy4ae TOCYZIAPCTBO, HA TEPPUTOPUN
KOTOPOT'O COBEPIIEHO IPEeCTyIUIeHNe, CTAHOBUTCA
OTBETCTBEHHBIM 3a YIlepO, NPUYMHEHHBI B pe-
3y/bTare ero coBepuieHnsn*. IIpumMepHo B TaKOM ke
KJII0Ye BbICKasamach Kommccnsa mo cropam Mexay
Mexkcukoit u CIIA B 1925 1. B dene [seiitc, ykasas,
YTO eC/M TOCYJApPCTBO He IIPOSAB/IAET 3HAYUTENIb-
HBIX YCUIVIL 1A TIPEOTBpAIleHNs U / WIN HaKa3a-
HMA COOTBETCTBYIOLIMX IPECTYIUIEHNI, TO €T0 OT-
BETCTBEHHOCTb ABJIACTCA NPOU3BOJHOMN, C y4ETOM

XapaKTepa y4YacTMs IPeCTYNHNMKA B KOHKPETHOM
flesTHUM, M TOCYHApCTBO PacCMaTpUBAaeTCA OTBET-
CTBEHHBIM MMEHHO 32 IOC/IE[ICTBUA COBEPIIaeMOro
IPOTUBOIPABHOTO AESAHUA ™.

C ppyroit croponsl, /IM3 He sBnsoTCA 00BIY-
HBIMM MHOCTPAHIIaMM, ¥ B OTHOLIEHMM HUX Jieii-
CTBYeT 0COOBIl MeX/[yHapOIHO-TIPABOBOIl PeXIM,
¢dyHzameHT KOoTOpOro obpasyer BeHckas KOHBeH-
udA 1961 1., a BOIpOCH MEXTOCYAapCTBEHHOTO CO-
TPYAHMYECTBA B 00/acTU HPENOTBPAICHNA U Ha-
Ka3aHM:A IPeCTYIUIEHNUII IPOTUB HUX PEryIUpPYIOTCA
Konsen1ueit 1973 1., He IpUMEHUMOI B CUTyaluN
BOOPY>XEHHOTO KOH(IVKTA K AeJCTBMAM TOCYHap-
CTBEHHBIX ar€HTOB BPa’kKeCKOTO TOCY/japCTBa.

Kak mpepcrabisaeTcs, fiid Takoro BbIfleJIeHM:
JIM3 B KauecTBe CyOKaTeropuu MOKPOBUTEbCTBY-
€MBIX JIN1] €CTb HECKO/IbKO TIPMYMH.

Bo-nepBbix, IpaBoBOJi MHTEpeC, Ha CTpaXe KO-
toporo ctout IV JKeHeBckasd xoHBeHuua 1949 .,
COCTOMUT B TOM, YTOOBI 00€CIIeYnTh 3AIUTY TPaXK-
JIAHCKOTO HaceneHust Kak ab initio Hanbornee ys3Bu-
MOJI B CUTYal[)l BOOPY>KEHHOTO KOH(/IMKTa Kare-
TOpUM JINII, He MMEIOLIMX IIPaBO IPUMEHATDb CUITY B
koHuKTe. B aTOM cMbicie JIM3, Haxoasmmecs Ha
TEPPUTOPUN BPA’KECKOTO TOCY/IapCTBa, MOI'YT OKa-
3aTbCSl B CUTYAL[UM, KOIZ]A BIACTU TOCYJApCTBa He
TOJIbKO HEOXOTHO C/Ie[yI0T CBOMM 00s3aTe/lbCTBaM
IO COOMIONEHNI0 TPUBIIETMIA ¥ VIMMYHMUTETOB

32 International Criminal Tribunal for the Former Yugoslavia: Prosecutor v. Dusko Tadi¢, Judgement of 15 July 1999. Para. 164.
URL: https://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf (accessed 22.02.2021).

3 Mixed Swedish-Norwegian-Venezuelan Claims Commission: Sweden-Norway v.Venezuela (Bovallins and Hedlund Cases). -
Reports of International Arbitral Awards. 1903. Vol. X. P. 768. URL: https://legal.un.org/riaa/cases/vol_X/761-770.pdf (accessed

22.02.2021).

3 General Claims Commission: Laura M.B. Janes, et al (U.S.A.) v. United Mexican States. Decision of 16 November 1925. -
Reports of International Arbitral Awards. Vol. IV. Para. 19 (“... if a State shows serious lack of diligence in apprehending and/or
punishing culprits, its liability is a derivative liability, assuming the character of some kind of complicity with the perpetrator
himself and rendering the State responsible for the very consequences of the individual's misdemeanor”). URL: https://legal.

un.org/riaa/cases/vol_IV/82-98.pdf (accessed 22.02.2021).
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JIM3 B Hapy1eHue cT. 29-36 BeHcKol1 KOHBeHINMM
1961 r. MM MONYCTUTENBCTBYIOT BO3SMOXKHBIM yIPO-
3aM ux 6e3omacHocTy (y>Ke B HapylleH)e HOPMBI
cT. 29 Benckoit kouBeHuyu 1961 1.), HO U caMi BbI-
CTYIAIOT B KaueCTBe CyObeKTa IPeCTyIIeHNA.

B cBorw ouepefb, BBIIEYIOMAHYTBIA TPABOBOI
uHTepec IV JKeneBckoit kouBeHuyn 1949 r. otnu-
4aeTcs Kak OT IIPAaBOBOI0 MHTEpeca, 3allj1IaeMoro
Konsenuneit 1961 r. (perynmmpoBaHue mpaBOOTHO-
meHnit B cepe oCyliecTBICHNA SUINIOMATHYECKIX
CHOUIEHMII IIOCPE/ICTBOM peIlaMeHTalluy [JUIJIO-
MaTU4ecKuX QYHKIWIT ¥ OLpefe/IeH s IIPYUBUIETHI
¥ VIMMYHMTETOB), TaK J OT IIPaBOBOIO VHTepeca,
Ha OXpaHy KoToporo HareneHa Kousenmusa 1973 r.
(obecreyeHne MeXaHM3MOB YTOIOBHO-IIPABOBOTO
pearupoBaHysA Ha IIPeCcTyIIeHNs, COBepIlIaeMble Ha
TEPPUTOPUN TOCY[LAPCTBA KaK HETOCYLapCTBEHHbI-
MU CyOBeKTaMI, TaK I — B MUPHOE BpeMs — IoCy-
JlapCTBEHHBIMY CyObeKTaMn).

B aroii cBsA3K 0becriedeHne yrooBHOTO Ipecye-
[IOBaHMA 3a IpecTymienus npotus JIM3 kak cy6-
KaTeropyiy IOKPOBUTETbCTBYEMBIX /NI B HaMOO/Ib-
1Ieii CTelleH) COOTBETCTBYET IIPaBOBOMY MHTEPECY,
samuiaeMoMy IV JKeHeBckoit KOHBeHIMel, Hexe-
7Y IPAaBOBOMY MHTEPECY, 3alMIIAEMOMY APYTUMU
BBIIIEYTIOMAHYTHIMM MHCTPYMEHTaMU.

Bo-BTOpbIX, KaK IpeJcTaB/sAercs, IepeBoy Ipe-
CTYIUIEHUS U3 KaTeropuy 06Iieyrol0BHOTO B BOCH-
HOE TIOBBILIAET YPOBEHb 00:3aTe/IbCTB BPAKECKOTO
TOCYZIapCTBa, areHT KOTOPOTO BBICTYIINII B KA4eCTBE
cy0beKTa IPOTUBOIPABHOTO JIesIHNUS, B 4acTy 0be-
CIleYeHNSA HEOTBPAaTMMOCTM HaKasaHMsA 3a HeETO.
Kak mn3BecTHO, 3ampeT BOEHHBIX IIPECTYIJIEHUI
SBJIETCSL HOPMOIL jus cogens [Bassiouni 2001:115-
118; Naqvi 2003:609-614; Kleinlein 2017:303; Guan
Sue 2017:472], a coBeplieHMe TaKuX IPeCTYyIIe-
HMI JlaeT OCHOBaHMe NI0OOMY TOCYAapCTBY A
YCTAQHOBJIEHUS YTOJIOBHOI IOPUCAMKLIMM B COOT-
BETCTBMI C yHUBepCa/lbHbIM IpyuHuunoM. Hacry-
IUIEHNE CTONIb CEPbe3HBbIX IPABOBBIX HOC/ECTBUI
006yC/IOB/IEHO HA/IM4MeM 3aUHIepPeco8aHHOCMU 6ceX
eocydapcme B TOM, 4yT0OBI 11X JIM3, OKa3aBIINCh Ha
TEPPUTOPUM BPAXKECKOTO TOCY[APCTBa, HE CTau
JKEpTBOJI IPECTYIIEHUII CO CTOPOHBI areHTOB I10-
CTIeIHETO, I03TOMY 0043aTe/bCTBO 110 YTONOBHOMY
IpeCNefloBaHNI0 TOCYAAPCTBEHHBIX areHTOB, IPU-

YaCTHBIX K IocsAraTenbcTBy Ha JIM3, obnaparomux
Ha MOMEHT KOHQIMKTAa CTaTyCOM IIOKPOBUTE/Ib-
CTBYeMbIX JIMII, ABAETCA O00A3aTeIbCTBOM erga
omnes™.

B-TpeTbux, aBTOMaTIYecKoe (¢ Ha4YaJIOM BOOPY-
JKEHHOTO0 KOHQMKTa) oTHeceHue JIM3 k kareropun
HOKPOBUTEIbCTBYEMBIX /ML, K KOTOPbIM, KaK YKe
YIIOMMHAJIOCh BbIlIIe, OTHOCUTCS IPAXKJAHCKOE Hace-
JIeHNe in toto, CTUMYIMPYeET BPa’KeCKOe TOCYAApCTBO
Oortee TIIATENBHO COOMIONATH MEXAYHAPOLHO-TIPa-
BOBble TapaHTUV, KOTOPbIMU IIOKPOBUTEIbCTBYe-
mble ynia Hazenensl MITL. Begp ecmun 06beM ryma-
HUTAPHBIX TapaHTUIl, KOTOPbIMU NO/b3yeTca JIM3,
U B MUPHOE-TO BpeMs 3aHMMallliee IpPUBUJIETH-
pOBaHHOE IIOJI0XKEHME, B YCIOBUAX BOOPY>KEHHOTO
KOH(IMKTa CTOUT Ha OJHOJ CTYIIEHV C OOBIYHBIM
TPaXXJAHCKMM JIMLOM, a IIpPYMeHeHe perpeccannii
WY KOHTPMEp B OTHOILEHVM HETO CO CTOPOHBI Bpa-
JKECKOTO TOCyiapcTBa OyfieT MIMeTh TOYHO TaKye Xe
YTOJIOBHO-IIPABOBbIe IOC/IECTBUA, YTO M MX IIpHU-
MeHeHJe B OTHOLIEHNM OOBIYHOTO I'PaKIZAHCKOTO
JIN1}A, BOEHHOIUIEHHOTO WM iniia hors de combat, To
IOHMMaHMe PABHO3HAYHOCTY TAKOTO pofia CTaTyca
HOBBICUT TOTOBHOCTb COOTBETCTBYIOIErO TOCYAap-
CTBa K COOMIOfICHNIO TaHHbBIX FapaHTHIL.

B-geTBepThIX, pn oTHeceHun JIM3 K OKpoOBU-
TE/IbCTBYEMbIM JIMLIAM M IIePeBOJie COBEpIIaeMbIX B
OTHOLIEHNY HUX HPeCTYIUIeHNIT U3 KaTeropum oo6-
1eyTO/IOBHBIX B BOGHHbIE IIPOUCXONT 3aII0O/THEHME
JIAKYHBI, BO3HMKAIOLIE!l BBUJY HEIPUMEHUMOCTHU
Konsenuun 1973 1. K 1eiiCTBUAM IOCYIapCTBEHHBIX
areHToB BO BpeM: BOJiHbI. HecMoTps Ha oTcyTCTBUE
B TekcTe Konsennym 1973 r. orpaHM4YMUTeNIbHON KIa-
y3y7bl, KOTOpas Obl expressis verbis oTrpaHnyMBaa
IPOTUBOIIPABHOE 10 CMBICTY HOpMBI II. 1 cT. 2 Kon-
BEHIIUM [IOBElCHNE OT AeSAHUII, CYODBEKTOM KOTOPBIX
ABJIAIOTCA TOCYlapCTBEHHbIE Are€HThl BPaXKeCKOIo
rOCY/IlapCTBa, B TOM YMCJIe Y/I€HbI €70 BOOPY>KEHHBIX
cut, u perymupyembix MI'TI, cnenyer npusHats, 4To,
YYMUTBIBasA MECTO JJAHHOTO MEX[YHAapOJHOIO [0ro-
BOpa B 001Ieil crcTeMe MeXAYHapOZHOTO yTrO/IOB-
HOTO IIPaBa, €€ II0JIOKEHNA He MOTYT IPUMEHAThCA
K JIe/ICTBUAM TaKOJ KaTerOpuu IpaBOHAPYILUTENEIN.
B aroit cBs3u HopMa cT. 146 IV JKeHeBckoit KOHBeH-
v 1949 1., o6s3pIBaoONIas TOCYAAPCTBA yCTAHAB-
NMBAThb YTOJIOBHYIO IOPUCIAMKLMIO 32 COBeplIeHMe

3 B nokTpuHe npeobnafaeTt TouKka 3peHrs 0 TOM, UTo 06s3aTeNnbCTBa erga omnes COCTaBAAIT CofeprKaHre HOPM jus cogens.
Cm., Hanp.: [YepHuuyeHko 2012:3-17]. BecbMa aprymeHTUPOBaHHO AaHHaA TOYKa 3peHNA OTCTanBaeTCA 1 CrneuaoKnagunkom
Komunccnmn mexkpgyHapogHoro npasa Aupe Tnagu. Cm.: UN International Law Commission: Fourth Report on Peremptory
Norms of General International Law (Jus Cogens) by Dire Tladi, Special Rapporteur. 2019. Para. 93. URL: https://digitallibrary.
un.org/record/3798216/files/A_CN-4_727-EN.pdf (accessed 22.02.2021).
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IOPeCTYI/IEHUII  TIPOTUB  ITOKPOBUTEIbCTBYEMbIX
JNL, MOXET CITY>XUTb JieliICTBEHHBIM MHCTPYMEH-
TOM, HAIIpaB/IeHHbIM Ha ofecIedyeHue HeOTBPATHU-
MOCTM HaKa3aH!Us BUHOBHbIX JINII, KOTOpbIE HE CMO-
IyT TPUKPBITbCA CTaTyCOM 4Y€Ha BOOPY>KEHHbIX
I, 4TOOBI M30eXKaTh HaKa3aHMA.

B-nATHIX, ecnM Bce-TaKM HIPEAIIONOXUTb, YTO
Konsennusa 1973 1. npuMeHNMa B OTHOLIEHUY Jeil-
CTBMII TOCYFapcTB (B TOM 4YMC/Ie BOOPY>KEHHBIX
cuil), Kak oHy nonumarorcs 8 MI'TI, to B CUTYaLIUN
BOJHBI 3TO HEM30EXKHO JO/DKHO CO3[]aTh KOHKYPeH-
IMI0 MaTepMaIbHBIX HOPM, 00sA3BIBAIOIVIX TOCYAAP-
CTBA YCTaHAB/IMBATh IOPUCUKINIO 32 COBEpLIEHME
COOTBETCTBYIOIIVX [eHNIA, @ MMEHHO: HOPMBI CT. 3
Konseniuu 1973 1. u HopMbI cT. 146 IV Kenesckoir
KkoHBeHIIMM 1949 1. Bo Bpems noprotoBku KonseH-
uun 1973 I. JaHHBINA BIIOJIHE PE3OHHDIN BOIIPOC He
paccMarpuBaics pa3paboT4MKaMy, OFHAKO HeoO-
XOIMMOCTDb PaspelleHns TaKOil KOIU3UU OYeBUJI-
Ha, I, ¢ yueToM crenuduky obbekra u nenmeit MITI,
HAIlpaBIeHHOTO B IIEPBYI0 OYepefb eCIM M He Ha
VICKOpEHEeHNe BOIHBI KaK sAB/eHN: (Ha 9TO HalleJleH
KOPIIYC HOPM jus contra bellum), To Ha ee rymaHu-
3aLM10, TIPUXOJMUTCA KOHCTAaTMPOBATh, YTO B TaKOI
curyauuy uMeHHo Hopmbl MITI (a xoHkperHO -
HopMa cT. 146 IV JKeneBckoit koHBeHIn 1949 r.)
OynyT uMeTh XapakTep crenyanbHblx (lex specialis).

B-mectpix, otHecenue JIM3 Kk Kareropum Io-
KPOBUTENTbCTBYEMBIX JIUI] CIIOCOOCTBYET YCU/IEHMNIO
MHCTUTYTA  MEX/YHapOJJHOI ~ OTBETCTBEHHOCTU
rOCYflapCTBa, areHT KOTOPOTrO BBICTYIAeT B Kade-
ctBe cyobekTa IIJIM3 B cutyanum BOOPY>KEHHOTO
KOH(/IMKTA, MHCTUTYTOM HeM30eXXHOI YTrONOBHO
OTBETCTBEHHOCTN ¢uanyeckux . HecMoTps Ha
CYILLECTBYIOLIME B 3KCIEPTHBIX KPYrax AUCKYCCUU
Ha IpeMeT TOro, ABJAETCA U MeXJyHapojiHasd
OTBETCTBEHHOCTb TOCYJAPCTBA 32 MEX/YHAPOLHO-
IPOTUBOIIPABHbIE esTHUSA 00BEKTUBHOI® (TO ecTb
BO3HMKAeT M3 CaMOro (akTa HapyLIEHNS HOPMBI
MEeX/[YHApOJHOTO IpaBa) WIM /1A BO3HMKHOBe-
HJMA TaKol OTBETCTBEHHOCTM HEOOXOAVIMO HAacTy-
IJIeHVe Iopuandeckoro ¢akra (Hampumep, B Bufie
pellleHNs  YIOTHOMOYEHHOIO  MEXIYHapOJHOIO
opraHa, 00/afjalolero COOTBETCTBYIOLIEH IIPaBO-
CIIOCOOHOCTBIO, WM/IM BOJIEBOrO aKTa IPM3HAHNA
TOCYapCTBOM OTBETCTBEHHOCTH), WHAVBUJYaylb-
Has yTO/I0BHAS OTBETCTBEHHOCTb (M3MYECKIX VLI,
IPUYACTHBIX K COBEPLIEHNIO MEX/YHAPOJHDIX IIpe-
CTYIIJIEHMIA, K KaTeroOpuy KOTOPhIX OTHOCATCA U BO-

eHHble IPeCTYIIeHNus, HeoTBpaTuMa (Ha obecre-
YeHMe TAKOJ HeOTBPATMMOCTY KaK pa3 ¥ HalleJleH
VIHCTUTYT YHUBEPCATbHON IOPUCAUKLINM, a TAKXe
CTaBIIas y)Ke YacTbi0 OOIIEro MEX[yHapOJHOTO
IpaBa HOPMa O HEIIPYMEHEHN) CPOKOB JaBHOCTH 3a
BOGHHbIE IIPeCTYIUIeHNA, NpefycMoTpeHHas KoH-
BEHIMell O HeNpUMEHEHMV CPOKOB JJABHOCTM 3a
BOGHHbIE NPECTYIUIEHNA U TPECTYIUIeHNs NPOTHUB
yenoseynocty 1968 1. [ Henckaerts, Doswald-Beck
2009:614-618]).

VicxopiA 13 BBILIEN3/I0KEHHOTO, KaK IIPefICTaB/IA-
€TCs, IOIYCTUMO CJieIaTh BbIBOA: 4TO HOpMbl MITI,
HPeAIUCHIBAIONIE TOCYJAPCTBAM  OCYILIECTB/IATD
yronosHoe npecnefosanue [IJ/IM3 xak H3OB, saB-
nATCA lex specialis [yist Leneit YromoBHOI perpec-
CUM COBEpIIAEMbIX T'OCYAAPCTBEHHBIMU areHTaMMu
Bpakeckoro rocypapcrsa IIJIM3 B curyanum Bo-
OPY>KEHHOTO KOH(INKTA.

5. 3akmroueHue

B pesynbrare INIpOBeEHHOIO MCCIIEIOBAHMA
IpefCTaB/AETCA BO3SMOXKHBIM Clie/IaTh CIeRyIole
BBIBOJIbI:

1. IIJIM3 MoryT coBepuIaTbCs Kak B MUPHOE
BpeMs, TaK U B YCTIOBYAX BOOPY>KEHHOTO KOHQIMK-
Ta, @ CyO'BEKTOM IIPOTMBOIPABHOIO JIeAHNA MOTYT
BBICTYIIaTh KaK JIMIIA, HaJle/leHHble IOCYHapCTBEH-
HOJ1 B/IACTBIO M/IM OCYILECTBIIAOIINE 3/IEMEHTDI TO-
CY[APCTBEHHOM B/IACTH, TAK U JINILIA, He CBA3AHHbIE C
rOCY/IapCTBOM.

2. B 3aBucumoctu oT ocobeHHOCTell 00Bek-
TUBHOII U CyObeKTUBHON cTOpoHbl [IJIM3 MoryT
paccMarpuBarbesl MO0 Kak OOILIeyroloBHOE Ipe-
cTyIIeHue (B TOM 4MCIle, TIPY Ha/IMYMU CIeLValb-
HOTO TePPOPUCTUYECKOTO YMBIC/IA, KaK aKT Teppo-
pusma), mubo xak H3OB.

3. B curyauum BOOpY>KeHHOro KOHQIMKTA
JIM3 aBTOMAaTIYeCKI Ha IeIII0TCS CTATyCOM IOKPO-
BUTENbCTBYEMBIX JINIL IO CMBICTTY CT. 4 IV JKenes-
CKOIT KoHBeHIMM 1949 1., BBMJY 4ero npecTyIuleHns,
coBeplilaeMble B OTHOLIEHN! HUX TOCYAAPCTBEHHbI-
MM areHTaMM BPa)KeCKOTO TOCYHApCTBa, OTHOCATCSA
K KaTeTOpyM BOEHHBIX IIPECTYIIIEHNI, 4TO ABJIAET-
Cs1 OCHOBaHMeM [/ IpuMeHeHu cT. 146 IV JKenes-
CKOII KOHBeHIMM 1949 r. 114 Lesneii MX yrol0BHOTO
IpecnefoBaHus.

4. Bwigenenne JIM3 B cybKaTeropuio IOoKpo-
BUTE/IbCTBYEMBIX /NI, 00YC/IOBTIEHO COOTBETCTBUEM

% UN International Law Commission: First Report on State Responsibility by Mr. James Crawford, Special Rapporteur. 1998.
Para 77. URL: https://legal.un.org/ilc/documentation/english/a_cn4_490.pdf (accessed 22.02.2021).
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IPaBOBOTO MHTepeca 10 00eCHeYeHUI0 YrONTOBHO-
rO IpeciIefoOBaHNUA IMPecTyIUIeHMII NPOTUB HUX B
CUTYaLM BOOPY>KEHHOTO KOHQJIMKTA IIPAaBOBOMY
UHTepecy, 3amuiiaeMomMy nmeHHo IV JKenesckoit
KoHBeHLMe 1949 I, HeXXenu KakuM-1100 MHBIM
MeX/IYHapOJHBIM JTOTOBOPOM; IOBBIIIEHNEM YPOB-
Hs 00513aTe/IbCTB TOCY/IAPCTBA, areHT KOTOPOTO BBI-
CTyIWJI B KaueCTBe CyObeKTa IPOTUBOIPABHOTO
fiessHUsI, B 4acTy obecreyeHyss HeOTBPATUMOCTH
HaKa3aHIA 32 Hero 3a CYeT MeXaHM3Ma YHUBepCcalb-
HOVl IOPUCAMKIVY, NEVCTBYIOLUIEO B OTHOILIEHWMN
BOEHHBIX IIPeCTYIJIEHUII, 3alpeT KOTOPLIX Ipef-
cTaBjsieT co60il HOPMY jus cogens; HeOOXOIMOCTBIO
IOTIONTHUTENIbHOTO CTUMYIMPOBAHNS BPaXKeCKOro
rOCyAapCTBa MO COOIONEHNIO ITYMaHUTapHO-IPaBO-
BBIX TApaHTHUII, Ha KOTOpble PacCUMThIBAeT BCAKOE
TpaXJAHCKOe IUI0 B €ro BIACTH; HeMTpanu3alu-
€/l TeOpeTMYECKON KOHKYPEHLUM MaTepualbHbIX
HOPM, 00s3BIBAIOLINX TOCYAAPCTBA YCTAaHABIUBATD
IOPUCAMKIIMIO 33 COBEpLIEHNE COOTBETCTBYIOINX
IesHNI, a MMeHHO: HopMbI ¢T. 3 KonBennun 1973 .
" HOpMBI CT. 146 IV JKenesckoit koHBeHI[MNM 1949 T.;
BOXHOCTDIO YCH/IEHMsI MHCTUTYTA MEXIYHAPOHOM
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THE SIGNIFICANCE OF THE 2005 UN
BASIC PRINCIPLES AND GUIDELINES

ON THE RIGHT TO A
REPARATION

INTRODUCTION. The research analyzes the UN Ba-
sic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of Inter-
national Human Rights Law and Serious Violations of
International Humanitarian Law (Basic Principles and
Guidelines) of December 16, 2005. The Article examines
the stages of the adoption of this document, the concept,
structure, basic provisions, as well as the importance for
the development of modern international law, particu-
larly in the field of human rights protection and interna-
tional humanitarian law. Consequently, the Article pro-
vides a detailed analysis of the approach to the central
subject of this document, that is, the right to a remedy
and reparation, which is expressed in practical applica-
tion by universal and regional bodies on human rights
and in the field of humanitarian law. In this regard, the
position of the right to a remedy and reparation in the
complex of human rights is determined, as well as their
interconnection and relation to each other.

MATERIALS AND METHODS. The theoretical re-
searches of the Russian and foreign experts in the field of
international law have been analyzed in this very Article
as well as the normative documents, recommendations,
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and decisions of the treaty bodies on human rights within
the UN system, the law enforcement practice of universal
and regional judicial and quasi-judicial bodies for the
protection of human rights and in the field of interna-
tional humanitarian law have also been studied. Such
methods of scientific cognition as analysis and synthesis,
the generalization method, the system-structural meth-
od, as well as the historical-legal and legal-technical
methods have also been applied in this research.

RESEARCH RESULTS. The Article reveals the signifi-
cance and impact of the mechanism developed in the Ba-
sic Principles and Guidelines, in general, on the interna-
tional human rights system. The Basic Principles and
Guidelines are an international document, developed
with the best practice of existing legal systems. It was
adopted unanimously through the consensus reached by
all parties concerned. The Basic Principles and Guide-
lines are aimed at codifying the provisions on the right to
a remedy and reparation enshrined in various interna-
tional treaties and as well as at developing a unified ap-
proach to these rights. Thus, the said international instru-
ment does not create any new rules but classifies and
uniforms the set of provisions on the right to a remedy
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and reparation. This nature of the Basic Principles and
Guidelines makes them an attractive tool for internation-
al bodies in their law enforcement practice related to en-
suring the right to a remedy and reparation.
DISCUSSION AND CONCLUSSIONS. The Basic
Principles and Guidelines enshrine the responsibility of
States in the field of human rights protection, when the
second party to the conflict is individual, or individuals
whose rights have been or may be violated. Therefore, the
Basic Principles are focused on the interests of the victim
of a violation of human rights, that is, they are deliber-
ately humanistic and human rights oriented. The docu-
ment provides a classification of victims to more ade-
quately cover human rights mechanisms that ensure the
protection of persons, individually or collectively. Further,
it pays special attention to the protection of victims of
gross violations of human rights. In addition, the Basic
Principles and Guidelines list and describe forms of repa-
ration for the victims of human rights violations.
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KEYWORDS: International Law, International Hu-
man Rights Law, Human Rights Protection System, In-
ternational Humanitarian Law, Basic Principles and
Guidelines, right to legal protection, remedies, victims of
human rights violation, reparation, restitution, compen-
sation, rehabilitation, satisfaction, guarantees of non-
repetition
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BBEOEHUE. Hacmoswas cmamvsi NocésuieHa
AHATIU3Y MeNO0YHAPOOHO-NPAB0B020 OOKYMeHMA Moo
Hasearuem «OCHOBHblE NPUHUUNDL U PYKOBOOSU4UE
NOJIONEeHUS, KACAIOWUecs npasa Ha npasosyr 3a-
wumy u eo3meudeHue yuepba Ons iHepms epyovix
HapyueHuti Mex0yHapoOHbIX HOPM 6 0bnacmu npas
4e1068eKa U Cepoe3HbIX HAPYUEeHULL MeXOyHAPOOH020
2YMAHUMAPHO20 1pasa», npuHsmozo Ilenepanvroll
Accambneeii OOH 16 dexabps 2005 2. (Oanee - OcHos-
Hble NPUHUUNDL U PYKOBOOSTU4UE NOTIONHEHUS). A6MOpbL
uccnedyom smanvt NPUHAMUS YKA3AHH020 OOKYMeH-
ma, e20 KOHUenyuto, CpyKmypy, 0CHOBHble NoTIoxHce-
HUA, a make 3Ha4eHue I PA36UMUS CO8PEMEHH020
MeHOYHAPOOH020 Npasa, 6 HaCmHOCMU 6 001acmu
MeHOYHAPOOHOTL 3AUUMDBL NPAB HeTI0BEKA U MEH(OYHA-
POOHO20 2ymarumapHozo npasa. B uenax peanusavuu
1ocmaessieHHoti 3a0a4u NPOBOOUMCS 0emanvHbILi aHA-
U3 N00X00a K UeHMPAsnbHoLl meme 00KyMeHma - npa-
8y HA NPABOBYIO 3AUAUIMNY U B03MEL4EHUE YuiepOa, Mo
BbIPANACNCS 6 NPAKIMUYECKOM NPUMEeHeHUU YHUBep-
CATbHBIMU U PEUOHATILHOIMU OPeaHamu No npasam
ues108eKa U 8 0071ACIMU MeNOYHAPOOHO20 2YMAHUMAP-
HO20 npasa. B amolii ces3u onpedensemcst nonoxeHue
npasa Ha Npasosyro 3au4Umy U 603meuieHue yuepoa
8 Kamasoee NPas HenoseKd, PA6HO KaK U Ux 63aumoc-
BA3AHHOC U NOSULUS 11O OHOWEHUIO OpYe K Opyey.
MATEPUAJIbI M METOJDbL. Ilpu nanucanuu Ha-
cmosueli cmamvu ObLIU NPOAHATUSUPOBAHDBL 11e0-
pemurecKue MAmMepuavl UCCIe008aHULi POCCUTICKUX
U 3apybexcHbIX CNeUUAIUCINOS 8 00KIacmu MexoyHa-
POOHO20 NPA6a; U3yHeHbl HOPMAMUEHbIe 00OKYMEHMbL,
pexomeHOauUY U peuseHUs] 002080PHBIX 0P2aHOB 1O
npasam uenosexa 6 cucneme OOH, a maxie npaso-
NpUMeHUMenvHAs NPakmuka YHUeepcanvHvlx u pe-
CUOHATILHBIX CYOEOHDIX U KBA3UCYOEOHBIX 0pP2aH08 1o
3auume npas uenosexa u 6 00KAcMuU MeI0yHAPoo-
HO020 2yMaHumapHozo npasa. I1pu nposedeHuu uccre-
008aHUs ObLIU NPUMEHEHDL MaKUe Meno0bl HAYHHO20
NO3HAHUS, KAK AHATU3 U CUHINE3, Mernoo 0000ujeHus,
CUCIMEMHO-CIPYKMYPHYLI Meroo, a makie UCmopu-
KO-Npasosoti U PUOUKO-MeXHUHECKULL MemoobL.
PE3YJ/IBTATbl UCCJIIEHOBAHWUA. B cmamve
PACKPbIBAECs 3HAUUMOCTb U 6TIUAHUE MEXAHU3MA,
svipabomarHozo 6 mexcme OCHOBHVIX NPUHUUNOE U
PYKOBOOSULUX NOTIONEHULL 8 UeTIOM HA MeNOYHAPOO-
Hyto npasoawumuyto cucmemy. OCHOBHbIE NPUHLU-
1ol U PYyK0B0OsTU4UE NOTIONEHUS NPeOCABIAIONM 00T
MeHOYHAPOOHbILL QOKyMeHm, pas3pabomarHvlii ¢ yue-
TMOM HAUTy el NPAKMUKU Cyuecmeyouux npaso-
B8bIX CUCEM, NPUHAMbLLL €OUHO2TIACHO, HA OCHOBe 00-
CIMUZHY 020 KOHCEHCYCA 6CeMU 3AUHMEPecOBAHHbIMU
cmoporamu. OCHOBHble NPUHUUNDBL U PYKOBOOAULUE
NONOMEHUS HANPABTIeHbl HA KOOUPUKauuo paopo-
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CAHHBIX NO PATIUYHBIM MENOYHAPOOHBIM 002080PaM
NOJoJHeHUTi 0 Npase HA NPABOSYH 3AU4UMY U 603Me-
uieHue yuiepoa, evipabomky eouHozo nooxooa K yka-
3anHvim npasam. Takum o6pasom, paccmampusaemblil
MeHCOYHAPOOHDILL OOKYMeEHM He 030aem KAKUX-/uoo
HOBbIX HOPM, HO ynopsoouusaem u npuoaem eouHo-
o6pasue c600y NonoxeHull 0 npase HA NPasoByIo 3a-
wiumy u so3meuderue yuiepoa. I1o006Hviii xapaxmep
OCHOBHDIX NPUHUUNOB U PYKOBOOSUSUX MOTIOMHEHULE
Oeniaem ux NPU6IEKaMenbHbIM UHCIPYMEHMOM 07
MeHOYHAPOOHBIX OP2AHOB 6 UX NPABONPUMEHUNETb-
HOUi Npakmuke, C6s3aHHOLL ¢ obecneueHuem Npasa Ha
npasosyro 3auumy u 603meuieHue yusepoa.

OBCY KIEHWE M BbIBODbI. OcrosHovie npuryu-
1oL U PYyKOB00SUUE NOTIOHEHUS 3AKPENTAION Omeem-
CMBEHHOCMY 20CY0apCMe 6 007IACMU 3auuml Npas
ues106eKa, NP IMOM B1MOPOLL CHOPOHOLL KOHPIUKMA
HA3bI6AIOM PU3UUecKUe TUYd, MO ectib, NPABam Ko-
mMopuix Obin U Moscem Ovimy npuduHeH yusepo. Ta-
Kkum 06pazom, OcHosHble NPUHUUNDL U PYKOBOOSTULUE
NOJIONEHUS OPUEHIMUPOBAHDL HA UHINEPECDL HePHEbl
HAPYWIEHUS Npas 4esiosexd, mo eciv 3a6e00MO HO-
CAM YMAHUCUMECKUTL U NPABO3AULUMHDLE XapaK-
mep. B mexcme 0okymeHma 0aemcst KIacCupukayust
Hepms, ¢ uenvro 6osiee A0eK6AmMHO20 0X6ama npaso-
3AULUMHBIX MEXAHUIMOB, 00eCneHU8arouux 3auiumy
JUY, 8 UHOUBUOYATIOHOM UJIU KOTITIEKIMUBHOM NOPSIOKe.
Ocoboe sHumarue 8 0oKymeHme NPUOAemcs 3ausume
Hepme 2pyObIX U MACCOBbIX HAPYUIEHUTI Npas Heno-
sexa. Kpome mozo, OcHoeHvle npuHuunvl u pyKoeo-
OAu4Ue NONIONEHUS NEPEHUCTISTION U PACKPbIEAIom
umerousuecst popmol B03MelleHUs yulepoa 071 sepme
HApyuieHUll npas vesosexa.

KITIOYEBBIE CJIOBA: mexoyHapooHoe mnpaso,
MeHOYHAPOOHOe NPABO NpPas HenoseKd, CUucmema 3a-
WUmMpl Npaes 4enosexd, MexoyHapooHoe eymaHumap-
Hoe npaso, OCHOBHble NPUHUUNDL U PYKOBOOSU4UE
NOTIoJHEeHUS, NPABO HA NPABOBYI0 3AULUMY, cPedcmnea
1pasosoil 3aujumol, 6o3meuserue yuyepoa, siepment
HAPYUWIEHUS NIPA8 Hesio8eKd, PECIUMYyUst, KOMHeHCA-
Uus, peabunumayus, cCamuchakyus, apanmuu He-
NOBMOPEHUS CTLYHUBULE20CS
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1. Introduction

he rule of law is the key to ensuring the protec-

tion of human rights and fundamental free-

doms at the national and international levels.
The rule of law cannot exist where human rights are
not respected, and no one can talk about the protec-
tion of human rights without the rule of law.

Consequently, the rule of law is a way of imple-
menting human rights not only in theory, but mainly
in practice. The rule of law and human rights are
aimed at achieving justice and a dignified life for eve-
ry person without any discrimination. Thus, the rule
of law and human rights are interrelated, mutually
reinforcing each other and inseparable.

Given the multidimensional nature of the obliga-
tion to ensure human rights, the State is obliged not
only to prevent possible violations of human rights,
but also to avoid actions, such violations may entail,
as well as respect, protect and fulfill human rights.
The principle of justice permeates all international
human rights treaties without exception.

The efforts to ensure and protect human rights
have an essential role in maintaining international
law and order. Furthermore, the international system
for the protection of human rights cannot be con-
sidered effective without the possibility of persons
whose rights have been violated in one way or an-
other to demand for the redress through free access
to remedy and reparation. This provision is equally
applicable to the norms of international humanitar-
ian law, which are aimed at protecting human rights
in conditions of armed conflict.

Thus, it is necessary to provide every person
with legal remedies, which include access to an in-
dependent, effective and impartial judicial process,
recognition by the State of the fact of human rights
violations, the search for the truth, bringing the per-
petrators of the violation to justice, as well as repara-
tion for the damage caused to victims.

The significance attached by the international
community to the right to a remedy and the right
to reparation has been reflected in the enshrining
of these rights in various international treaties on
the human rights, either through direct fixation or
through broad interpretation. The latter often refers
to the right to reparation, which does not appear in
the texts of several international treaties.

The right to a remedy is enshrined in the Interna-
tional Bill of Human Rights, which is understood as
a set of the following fundamental human rights in-
struments: the 1948 Universal Declaration of Human
Rights (Art. 8)?, the 1966 International Covenant on
Civil and Political Rights (para. 3 of Art. 2),’ the 1966
International Covenant on Economic, Social and
Cultural Rights* and the Optional Protocols to these
Covenants.

The right to reparation is enshrined in the follow-
ing universal international human rights treaties: the
1965 International Convention on the Elimination
of All Forms of Racial Discrimination (Art. 6)° the
1984 Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment
(Art. 14)°, the 1990 International Convention on the
Protection of the Rights of All Migrant Workers and
Members of their Families (Art. 15, para. 9 of Art. 16,

' Shelton D. Human Rights, Remedies. — The Max Planck Encyclopedia of Public International Law. Vol. IV. Amsterdam. 2002. P.
1101.

2 Universal Declaration of Human Rights, proclaimed and adopted of 10 December 1948. URL: https://www.un.org/en/
about-us/universal-declaration-of-human-rights (accessed 15.03.2021).

* International Covenant on Civil and Political Rights of 16 December 1966. URL: https://www.ohchr.org/en/professionalin-
terest/pages/ccpr.aspx (accessed 15.03.2021).

4 Even though the ICESCR does not contain provisions on the right to a remedy and reparation, the UN Committee on Eco-
nomic, Social and Cultural Rights in its general comments, in interpreting the norms of the Covenant, has repeatedly em-
phasized the importance of remedies and various forms of reparation, fully supporting the position of the Basic Principles
and Guidelines. See, for example, UN Committee on Economic, Social and Cultural Rights: General comment No. 3 (1990)
“The nature of States parties obligations” (art, 2, para. 1 of the Covenant)” of 1 January 1991. URL: https://digitallibrary.un.org/
record/114868/files/E_1991_23_E_C.12_1990_8-EN.pdf (accessed 15.03.2021); UN Committee on Economic, Social and Cul-
tural Rights: General Comment No. 14 (2000) The right to the highest attainable standard of health (article 12 of the Interna-
tional Covenant on Economic, Social and Cultural Rights) of 11 August 2000. URL: https://undocs.org/E/C.12/2000/4 (accessed
15.03.2021); UN Committee on Economic, Social and Cultural Rights: General comment No. 16 (2005) “The equal right of men
and women to the enjoyment of all economic, social and cultural rights (art. 3 of the International Covenant on Economic,
Social and Cultural Rights) of 11 August 2005. URL: https://undocs.org/E/C.12/2005/4 (accessed 15.03.2021).

5 International Convention on the Elimination of All Forms of Racial Discrimination of 21 December 1965. URL: https://www.
ohchr.org/en/professionalinterest/pages/cerd.aspx (accessed 15.03.2021).

6 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 10 December 1984. URL:
https://treaties.un.org/doc/Publication/UNTS/Volume%201465/volume-1465-1-24841-English.pdf (accessed 15.03.2021).
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para. 6 of Art. 18, para. 5 of Art. 22)’, the 2006 In-
ternational Convention for the Protection of All Per-
sons from Enforced Disappearance (Art. 24)%, as well
as in different regional human rights instruments as:
the 1950 European Convention for the Protection of
Human Rights and Fundamental Freedoms (Articles
13 and 41)°, the 1969 American Convention on Hu-
man Rights (Articles 10 and 25)"° and the 1981 Afri-
can Charter on Human and Peoples’ Rights (para. 2
of Art. 21)™,

While the international human rights treaties
adopted in different years, include measures aimed
at ensuring effective remedies for victims of human
rights violations, this very right (right to a remedy)
has been included in different ways. Thus, some of
its essential parts can be divided and enshrined in
different Articles or remedies can be included in the
norms concerning fair trial or reparation. In this
regard, Art. 8 of the 1948 Universal Declaration of
Human Rights states that “everyone has the right to
an effective remedy by the competent national tribu-
nals for acts violating the fundamental rights granted
him by the constitution or by law”. However, effective
remedy of those violated implies not only the right to
access to justice, but also reparation for the victim of
human rights violations. Consequently, there is a way
for the broader legal interpretation.

Further, the elements of remedies can be dis-
persed throughout the treaty like in the case of the
European Convention on Human Rights, which has
different Articles for the right to a fair trial (Art. 6),
for the right to an effective remedy (Art. 13) and for
just satisfaction (Art. 41).

The positive dynamics in concluding the right
to a remedy and the right to reparation for viola-
tions of human rights in a wide range of interna-
tional legal documents necessitated the develop-
ment of a unified approach to these rights. In this

regard, a decision to prepare a separate document
was made within the UN. One of the main purpos-
es to adopt the Basic Principles and Guidelines on
the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights
Law and Serious Violations of International Hu-
manitarian Law was to unify the understanding of
the rights to a remedy and reparation a quite differ-
ent in various human rights treaties. So, this treaty
codified the best practice of States as well as in-
ternational instruments without creating any new
rule.

2. Process of development and adoption of Basic
Principles and Guidelines of the Right to a
Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law
and Serious Violations of International Law

The necessity to define and classify provisions re-
lating to ensuring each person or group of persons
the right to remedy and to reparation required from
the international community to develop a unified
document that could be adopted not only by vari-
ous universal and regional bodies, but also by State
structures.

Let us take a quick look at the phases of the de-
velopment and adoption of the Basic Principles and
Guidelines.

The UN Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities (hereinaf-
ter referred to as “the Sub-Commission”)!? has been
involved since 1989" in the development of the uni-
fied document in the field of providing victims of vi-
olations of human rights and norms of international
humanitarian law with remedies and reparation. The
activity of the Sub-Commission on the preparation
of the document was carried out under the direct su-

7 International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families of 18 De-
cember 1990. URL: https://www.ohchr.org/en/professionalinterest/pages/cmw.aspx (accessed 15.03.2021).

& International Convention for the Protection of All Persons from Enforced Disappearance of 20 December 2006. URL: https://
www.ohchr.org/en/hrbodies/ced/pages/conventionced.aspx (accessed 15.03.2021).

 European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950. URL: http://
www.echr.ru/documents/doc/2440800/2440800-001.htm (accessed 15.03.2021).

1 American Convention on Human Rights of 22 November 1969. URL: https://treaties.un.org/doc/publication/unts/vol-
ume%201144/volume-1144-i-17955-english.pdf (accessed 15.03.2021).

" African Charter on Human and Peoples’ of 26 June 1981. URL: https://treaties.un.org/doc/Publication/UNTS/Volume%20
1520/volume-1520-1-26363-English.pdf (accessed 15.03.2021).

2 In 1999, the UN Sub-Commission on Prevention of Discrimination and Protection of Minorities was transformed into the
Sub-Commission on the Promotion and Protection of Human Rights, and in 2006 - into the Advisory Committee.

3 UN Economic and Social Council: Report of the Sub-Commission on Prevention of Discrimination and Protection
of Minorities. November 13, 1989. URL: https://uvallsc.s3.amazonaws.com/travaux/s3fs-public/E-CN_4-Sub_2-1989-58__ E-
CN_4-1990-2.pdf?null (accessed 15.03.2021).
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pervision of the UN Commission on Human Rights
(hereinafter referred to as “the HRC”) and was also
included in broader studies on the strengthening of
justice and the international system for the protec-
tion of human rights in the transition period.

Several human rights non-governmental organi-
zations, such as the International Commission of
Jurists, Amnesty International and Redress Trust,
as well as some States, primarily representing Latin
America (first of these is Chile) were proactive in the
process of drafting the document. Western European
States had a lesser active position in that field. While
negotiations on the document being developed were
open, all interested parties could freely express their
positions, which demonstrated their willingness and
interest in obtaining the result.

Also, in 1989, in accordance with Resolution
1989/13 of the UN Sub-Commission on the Promo-
tion and Protection of Human Rights, the Dutch
lawyer and professor of international law Theodor
van Boven was entrusted to conduct a study on the
right to restitution, compensation and rehabilitation
of victims of serious violations of human rights and
fundamental freedoms and on the possibility of de-
veloping basic principles and guidelines." In 1990,
Van Boven presented a preliminary report on the re-
sults of a one-year study, and in 1993 - a final report,
the main provisions of which were included in the
developed draft principles on restitution, compensa-
tion and rehabilitation.

The 1993 report considered the positions provid-
ed by non-governmental organizations and experts
from various States, especially those, where gross
and massive violations were of a larger scale®.

The final report was sent to the HRC for consid-
eration, and in 1994 States and NGOs were invited to
study and discuss it. The Special Rapporteur amend-
ed the draft document according to the comments
received as well as to the results of working meet-
ings organized jointly by the International Commis-
sion of Jurists and the Maastricht Center for Human
Rights. The final version of this draft was sent to the
HRC for consideration in 1997.

It should also be noted that the provisions on the
State responsibility and reparation, enshrined in the
2001 Draft Articles on Responsibility of States for In-
ternationally Wrongful Acts as well as the norms of
the 1985 Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, were under
consideration at the development of the Basic Princi-
ples and Guidelines. The Declaration was developed
in the framework of a regional meeting in Ottawa
(Canada) and was adopted at the 7th UN Congress
on the Prevention of Crime and the Treatment of Of-
fenders.

However, let us return to the study of the provi-
sions of Theodor van Boven’s 1993 report [Crawford,
Pellet, Olleson 2010: 579]. The report recognized
the impossibility of fully eliminating and redressing
the consequences of serious and massive violations
of human rights, as well as the disproportionality of
any reparation [Keburiya 2016:125-127]. The need
for special attention to the search for truth, remedy
and bringing to justice those responsible for human
rights violations was stated also in that document'®.

The provisions of this report by Theodor van
Boven were reflected in the draft principles, which
consisted of three parts: basic principles, forms of
reparation, and procedural elements. According to
the provisions of this draft in terms of determining
the basic principles, it is an obligation of the State to
provide victims of human rights violations with rem-
edies, including the right to reparation. The second
part of the document established the concept of the
reparation and a classification of its forms (restitu-
tion, compensation, rehabilitation, satisfaction and
guarantees of non-repetition). Further, the proce-
dures and mechanisms for ensuring fair, effective
and prompt access to justice are defined in the last
part of the draft.

The next significant milestone in the develop-
ment of the draft Basic Principles and Guidelines
was the establishment by HRC Resolution 1998/43
of the position of Independent Expert, which was
occupied by Professor M. Sherift Bassiouni, formerly
Chairman of the Drafting Committee in Ottawa and

' UN Economic and Social Council: Resolution No. 1990 /36 “Compensation for victims of gross violations of human rights"
May 25, 1990. URL: https://digitallibrary.un.org/record/196840/files/e-1990-90-e.pdf (accessed 15.03.2003)

> UN Sub-Commission on the Promotion and Protection of Human Rights: Study concerning the right to restitution, compen-
sation and rehabilitation for victims of gross violations of human rights and fundamental freedoms : final report. Submitted
by Theo van Boven, Special Rapporteur. July 2, 1993. P. 53. URL: https://www.refworld.org/docid/3b00f4400.html (accessed

15.03.2021).
16 bid. P. 53.
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actively involved in the preparation of the draft Ba-
sic Principles and Guidelines. In 1999, another draft
of the document was presented to the HRC, and in
2000, it was presented in its final form". At the same
time, the draft was revised for the third time.

After the presentation of the draft to the HRC,
it did not send it to a vote, but referred it to States,
intergovernmental and non-governmental organiza-
tions for consideration. Nevertheless, several States
were interested in suspending the final adoption of
the draft Basic Principles and Guidelines before the
UN World Conference against Racism, Racial Dis-
crimination, Xenophobia and Related Intolerance is
held in Durban, South Africa, in September 2001.

The appointment of M. Sherift Bassiouni was fol-
lowed by a series of consultations with experts from
both governments and non-governmental organiza-
tions and resulted in the inclusion of the provisions
related to international humanitarian law in the
draft'®. In addition, it became necessary to make the
text more laconic and clearer. It should be noted that
the process of preparing the draft did not move ac-
cording to a specific plan but considered every pro-
posal from States and NGOs. Thus, an open forum
for negotiations was provided, with the goal of ulti-
mately developing and agreeing on a document that
would be most acceptable to all parties concerned.

At the same time, returning to the issue of includ-
ing provisions relating to international humanitarian
law in the draft, we would like to mention the fol-
lowing. The initial drafts of the Basic Principles and
Guidelines, prior to the second version, presented in
1995, remained within the limits of international hu-
man rights law. All the drafts followed already con-
tained the norms of international humanitarian law,
which, however, did not find the approval of some
States, whose claims were mainly reduced to a dif-
ferent way of development of human rights law and
humanitarian law and their special nature. The latter
led to differences in the complex of rights and obliga-
tions that each of these branches of international law
imposes on States.

The main difference between these branches of
international law lies in the specifics of the human
rights measures proposed by humanitarian law,
which are applied only in situations of armed conflict
[Rusinova 2006: 11-12]. In other words, opponents
of the unification of the norms of the two areas of law
advocated the adoption of two separate documents.
However, this position still did not find wide support
among the parties involved in the process. According
to most of the parties concerned, the focus of the Ba-
sic Principles and Guidelines is on the protection of
human rights, while this document does not specify
the legal distinction between violations of interna-
tional human rights law and international humani-
tarian law.

It should be noted that, even though these
branches of international law indeed have different
ways of developing, they intersect in many provisions
and, no less important, provide additional protection
measures for victims, although using often different
terminology [McCracken 2005:77-79].

In this regard, the position of the International
Court of Justice in its 2004 advisory opinion in the
case “Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory” should
be cited as an example. In this advisory opinion the
Court noted that international humanitarian law
and international human rights law complement
each other, and, despite different legal sources, they
cannot be mutually exclusive”. Both branches of in-
ternational law have developed in the context of the
consolidation of customary and treaty law, as well as
general principles of law, which are also sources of
international law.

It is also necessary to note the following point: in
the title of the Basic Principles and Guidelines, the
term “gross violations of international human rights
law” is used, but already in Principle 26, the inadmis-
sibility of restricting any rights or obligations pro-
vided for by national legislation or international law
is especially noted, and the application of the right to
aremedy and reparation, as set out in this document,

7 UN Commission of Human Rights: Final report of the Special Rapporteur, Mr. M. Cherif Bassiouni, submitted in accord-
ance with Commission resolution 1999/33 “The right to restitution, compensation and rehabilitation for victims of gross
violations of human rights and fundamental freedoms”. January 18, 2000. URL: https://digitallibrary.un.org/record/407931/

files/E_CN.4_2000_62-EN.pdf (accessed 15.03.2021).
% lbidem.

% International Court of Justice: Advisory opinion of the International Court of Justice on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory. July 9, 2004. URL: https://www.un.org/unispal/document/auto-

insert-178825/ (accessed 15.03.2021).
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to victims of any violation of international human
rights law and humanitarian law. Therefore, it can be
concluded that it is optimal to use the term “viola-
tion of human rights” rather than “serious violations
of human rights” to be able to cover a wider range of
human rights violations that entail the victim’s right
to claim protection for damages. As to the serious vi-
olations of humanitarian law, this document means
the crimes under international law.

When developing the idea that the Basic Princi-
ples and Guidelines should include serious violations
of international humanitarian law, the authors of this
document referenced to the Rome Statute of the In-
ternational Criminal Court concerning the meaning
of the war crimes. In this regard, several correspond-
ing norms have been included in the Basic Principles
and Guidelines on legal consequences coming from
the international crimes. Thus, this document obliges
States to investigate and to prosecute the person re-
sponsible for the violations and if the person is found
guilty, he or she must be punished (para. 4). “To that
end, where so provided in an applicable treaty or un-
der other international law obligations, States shall
incorporate or otherwise implement within their do-
mestic law appropriate provisions for universal juris-
diction” (para. 5).

In addition, there was some inconsistency dur-
ing the development of the draft Basic Principles and
Guidelines, between the provisions of different legal
systems regarding the right to collective reparation,
which was incorporated into the draft. Thus, the con-
tinental legal system is not familiar with class action
in court, and the common law is not aware of the
possibility of a civil claim in criminal proceedings.

As a result of the compromise reached by the par-
ties, the final text of the Basic Principles and Guide-
lines considered the provisions of the continental
legal system, common law and, to some extent, the
norms relevant to Islamic law.

On 13 April 2005, nearly sixteen years after the
beginning of the drafting process, the UN Human
Rights Commission®, at its 61st session in Geneva,
adopted the final version of the Basic Principles and
Guidelines with 40 votes “for”, with 13 abstentions?'.
Its noteworthy that there were no votes against the
adoption of the document. Thus, its consensual
nature was confirmed. On December 16, 2005, by
Resolution No. 60/147, the UN General Assembly
supported and adopted the final version of the Basic
Principles.

3. Structure of the Basic Principles and Guidelines

Let us move on to consider the structure of the
Basic Principles and Guidelines, and then determine
the level of significance of this document for inter-
national law, as well as the practical application of its
provisions by various universal and regional judicial
and quasi-judicial bodies.

The structure of the Basic Principles and Guide-
lines is as follows: Preamble, 13 chapters, combining
27 Articles (principles). The Preamble defines the
goals and objectives of this document, including em-
phasizing that “the Basic Principles and Guidelines
contained herein are directed at gross violations of
international human rights law and serious viola-
tions of international humanitarian law which, by
their very grave nature, constitute an affront to hu-
man dignity”.

As for the international humanitarian law the Ba-
sic Principles and Guidelines in its Preamble refers
to the Art. 3 of the Hague Convention respecting the
Laws and Customs of War on Land of 18 October
1907 (Convention IV)?, Art. 91 of the Protocol Ad-
ditional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of In-
ternational Armed Conflicts (Protocol I) of 8 June
1977%, and Articles 68 (concerning protection of the
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2 UN Human Rights Council replaced Commission on Human Rights by Resolution No. 60/251 adopted by the UN General
Assembly on 15 March 2006.

21 The following States voted for the adoption of this document: Austria, Argentina, Belgium, Bolivia, Brazil, Burkina Faso, the
UK, Venezuela, Hungary, Guatemala, Greece, the Dominican Repubilic, Ireland, Spain, Italy, Cyprus, Costa Rica, Latvia, Mexico,
Nigeria, the Netherlands, Norway, Paraguay, Peru, Poland, Portugal, Romania, Slovenia, Uruguay, Finland, France, the Czech
Republic, Chile, Switzerland, Sweden, Ecuador, Estonia, and Japan. At the same time, several States abstained from voting:
Australia, Germany, Egypt, India, Qatar, Mauritania, Nepal, Saudi Arabia, Sudan, the USA, Togo, Eritrea, and Ethiopia.

22 Article 3:“A belligerent party which violates the provisions of the said Regulations shall, if the case demands, be liable to
pay compensation. It shall be responsible for all acts committed by persons forming part of its armed forces”. Convention (IV)
respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on
Land of 18 October 1907. URL: https://ihl-databases.icrc.org/ihl/INTRO/195 (accessed 15.03.2021).

2 Article 91 — Responsibility: “A Party to the conflict which violates the provisions of the Conventions or of this Protocol shall,
if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of
its armed forces”. Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of
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victims and witnesses and their participation in the
proceedings) and 75 of the Rome Statute of the Inter-
national Criminal Court (concerning reparations to
victims)?.

Article 8 of the Rome Statute gives the meaning
of “war crimes” defining them as serious violations
of the laws and customs applicable in international
armed conflict or in an armed conflict not of an in-
ternational character. Further, war crimes meaning
“grave breaches of the Geneva Conventions of 12 Au-
gust 1949, namely, any of the following acts against
persons or property protected under the provisions
of the relevant Geneva Convention” are: wilful kill-
ing; torture or inhuman treatment, including biolog-
ical experiments; wilfully causing great suffering, or
serious injury to body or health; extensive destruc-
tion and appropriation of property, not justified by
military necessity and carried out unlawfully and
wantonly; compelling a prisoner of war or other
protected person to serve in the forces of a hostile
Power; wilfully depriving a prisoner of war or other
protected person of the rights of fair and regular tri-
al; unlawful deportation or transfer or unlawful con-
finement; taking of hostages.

Other serious violations of the laws and customs
applicable in international armed conflict* include,
among others, attacks against the civilian popula-
tion as well as civilian objects, killing or wounding
surrendered combatant, using poison or poisoned
weapons, poisonous or other gases, improper using
emblems or flags, pillage or other taking of property
contrary to international humanitarian law [Sandov-
al-Villalba 2009: 243-281].

In cases of armed conflicts not of the international
character, serious violations are “any of the following
acts committed against persons taking no active part
in the hostilities, including members of armed forces
who have laid down their arms and those placed hors
de combat by sickness, wounds, detention or any
other cause: violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment and
torture; committing outrages upon personal dignity,
in particular humiliating and degrading treatment;
taking of hostages; the passing of sentences and the
carrying out of executions without previous judge-

ment pronounced by a regularly constituted court,
affording all judicial guarantees which are generally
recognized as indispensable”*.

In its Art. 75 concerning reparations for the vic-
tims of serious violations, the Rome Statute reflects
the language of the draft of the Basic Principles and
Guidelines on this issue: “The Court shall establish
principles relating to reparations to, or in respect of,
victims, including restitution, compensation and re-
habilitation”

The framework of the Basic Principles and
Guidelines has been developed with an emphasis on
the obligation of States to provide victims of viola-
tions of human rights and international humanitar-
ian law with remedies and reparation. However, even
though it is the State that is the primary subject of
international law, the possibility of unlawful actions
on the part of international organizations cannot
be ignored. The Basic Principles and Guidelines do
consider the responsibilities of international organi-
zations, for example, Principle 15 states the follow-
ing: “..In cases where a person, a legal person, or
other entity is found liable for reparation to a victim,
such party should provide reparation to the victim
or compensate the State if the State has already pro-
vided reparation to the victim”

The Basic Principles and Guidelines are a docu-
ment focused on the position of the victim of viola-
tions of human rights and international humanitar-
ian law. Regarding the definition of the victim, even
at the stage of drafting the text of the Basic Principles
and Guidelines, some controversy arose around the
inclusion in the concept of “victim” not only indi-
viduals but groups of individuals, collectively. Which
means that the person could be understood as a vic-
tim individually as well as in a group or collectively.
In the final version of the document, the concept of
“victim” is given in Chapter V, in Principles 8 and
9. Thus, the wording of Principle 8 stipulates that
“victims are persons who individually or collectively
suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial im-
pairment of their fundamental rights, through acts
or omissions that constitute gross violations of inter-
national human rights law, or serious violations of

International Armed Conflicts (Protocol I) of 8 June 1977. URL: https://www.icrc.org/en/doc/assets/files/other/icrc_002_0321.

pdf (accessed 15.03.2021).

24 Rome Statute of the International Criminal Court of 17 July 1998.URL https://www.icc-cpi.int/resource-library/documents/

rs-eng.pdf (accessed 15.03.2021).
% bid. Para. 2 b) of Art. 8.
% bid. Para. 2 c) of Art. 8.
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international humanitarian law”. In addition, already
in the Preamble, we can observe “that contemporary
forms of victimization, while essentially directed
against persons, may nevertheless also be directed
against groups of persons who are targeted collec-
tively”. Within the meaning of the same Principle 8
of the Basic Principles and Guidelines, “victim” is
understood not only as direct victim or person who
was directly damaged, but also indirect victims. Let
us refer to the text of the mentioned Principle in this
context: “the term “victim” also includes the immedi-
ate family or dependents of the direct victim and per-
sons who have suffered harm in intervening to assist
victims in distress or to prevent victimization”. While
the definition of potential victims is not explicitly
enshrined in the Basic Principles and Guidelines,
it does imply the obligation of States to implement
such policies that include compliance with interna-
tional law with national legislation and human rights
policies, thereby preventing the possibility of human
rights violations [Shelton 2015: 60-61].

As noted further in the Preamble, this document
does not replace existing norms of international law
and domestic law, but only proposes mechanism,
procedures and methods for fulfilling the responsi-
bilities of States and of the international community
in general with respect to providing victims of viola-
tions of human rights and humanitarian norms with
remedy and reparation for the harm suffered.

Further, let us note that the following wording
is enshrined in the title of the Basic Principles and
Guidelines: “gross violations of international human
rights law”. Nevertheless, Principle 26 of this docu-
ment emphasizes the inadmissibility of limiting any
rights or obligations enshrined in domestic or inter-
national law, including the right to reparation. Thus,
the drafters of the document concluded that it is ad-
visable to use the term “violation of human rights”
rather than “serious violations of human rights’,
since any violation leads to adverse consequences,
regardless of the severity.

According to Principle 11 (section VII) of the
Basic Principles and Guidelines “remedies for gross
violations of international human rights law and se-
rious violations of international humanitarian law
include the victim’s right to the following as provided
for under international law:

(a) Equal and effective access to justice;

(b) Adequate, effective and prompt reparation
for harm suffered;

(c) Access to relevant information concerning
violations and reparation mechanisms”>.

It is worth noting that, even though the right to
reparation for harm suffered is enshrined in several
international treaties in the field of human rights pro-
tection and international humanitarian law, for the
first time only the Basic Principles and Guidelines in
one document listed in the most complete form the
rights of victims of access to justice and to reparation
for harm suffered [McCracken 2005:77-79].

4. Forms of reparation for the violations of
human rights established in the Basic Principles
and Guidelines

Particular attention in the document is paid to
the forms of reparation, namely: restitution, com-
pensation, satisfaction, rehabilitation and guarantees
of non-repetition. The first two forms are material,
while the last three are non-material forms of repara-
tion for harm suffered. Let us study briefly the defini-
tion of each of the five identified forms of reparation.

Restitution (lat. “restitutio in integrum” meaning
“restoration in the previous state”, “in the previous
rights”). The Basic Principles and Guidelines define
it as the ability to “restore the victim to the original
situation before the gross violations of international
human rights law or serious violations of internation-
al humanitarian law occurred. Restitution includes,
as appropriate: restoration of liberty, enjoyment of
human rights, identity, family life and citizenship,
return to one’s place of residence, restoration of em-
ployment and return of property” (Principle 19).

Restitution as a form of reparation was already
known to the ancient jurists. Thus, according to Ro-
man law, if it is possible to restore the violated rela-
tionship or return the thing to the owner in the same
condition, reparation for damage could be made in
the form of restitution. According to the judgement
of the Permanent Court of International Justice in
the case concerning the Factory at Chorzyw, resti-
tution is the core aim of reparation: “The essential
principle contained in the actual notion of an ille-
gal act-a principle which seems to be established by

% UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law adopted by the UN General Assembly Resolution
No. 60/147 of 16 December 2005.URL: https://www.ohchr.org/en/professionalinterest/pages/remedyandreparation.aspx (ac-

cessed 15.03.2021).
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international practice and in particular by the deci-
sions of arbitral tribunals-is that reparation must, as
far as possible, wipe out all the consequences of the
illegal act and reestablish the situation which would,
in all probability, have existed if that act had not
been committed™.

The Basic Principles and Guidelines highlight the
restoration of citizenship as one of the examples of
reparation. In this regard, if a person is deprived of
citizenship in violation of international law, restitu-
tion can be achieved by restoring citizenship. This
formula has been recognized, for example, by the UN
Working Group on Enforced or Involuntary Disap-
pearances® as well as the African Commission on
Human and Peoples’ Rights™®.

When it is forced displacement of a person abroad
of the State of citizenship or permanent residence
caused by threats to his or her life and health, the State
is obliged not only to eliminate such risks, but also to
take appropriate measures to ensure the safety of the
person and his life, as well as create conditions for the
return of such faces to their homeland®. The practice
of international courts to some extent correlates with
the right to return to the homeland, recognized by the
international law, in particular the right of the refu-
gees to return to the State they were forced to leave™.

In cases of deprivation of property in violation of
human rights, restitution means, in general, the re-
turn of property. In this regard, the European Court
of Human Rights has ruled that the most appropri-

ate form of reparation is the return of property*. The
UN Human Rights Committee also recommended
property restitution, i.e. return in the same condition
prior to the violation or, if it is not possible, com-
pensation®. In addition, the African Commission on
Human and Peoples’ Rights recommended the use of
restitution as reparation for human rights violations
when the robbery of the victim’s property™.

As it was previously said, since restitution is
aimed at restoring a situation existed before viola-
tion, it cannot be applied in every case. Article 35 of
the Draft Articles on Responsibility of States for In-
ternationally Wrongful Acts names “a State respon-
sible for an internationally wrongful act is under an
obligation to make restitution, that is, to re-establish
the situation which existed before the wrongful act
was committed, provided and to the extent that res-
titution: a) is not materially impossible; b) does not
involve a burden out of all proportion to the benefit
deriving from restitution instead of compensation”
If there is no possibility for restitution or it is insuf-
ficient for the full reparation, as a rule, compensation
is paid based on a financial assessment of the damage
caused (Art. 36 of the Draft Articles on Responsibil-
ity of States for Internationally Wrongful Acts). But if
there is no way to apply neither restitution nor com-
pensation, “a State responsible for an internationally
wrongful act is under an obligation to give satisfac-
tion for the injury caused by that act insofar as it can-
not be made good by restitution or compensation”

% Permanent Court of International Justice: Case Concerning the Factory at Chorzyw (Claim for Indemnity) (The Merits). Ger-
many v. Poland. Judgment of 13 September 1928. URL: http://www.worldcourts.com/pcij/eng/decisions/1928.09.13_chor-
zow1.htm (accessed 15.03.2021).

% UN Economic and Social Council: General Comments on Article 19 of the Declaration on the Protection of All Persons
from Enforced Disappearance. January 12, 1998. Para. 75. URL http://daccess-ods.un.org/access.nsf/Get?Open&DS=E/
CN.4/1998/43&Lang=E (accessed 15.03.2021).

30 African Commission on Human and Peoples' Rights: Case of Malawi African Association et al. v. Mauritania. Communica-
tions 54/91,61/91,98/93, 164/97,196/97,210/98. May 11, 2000. URL: https://www.refworld.org/cases, ACHPR,52ea5b794.html
(accessed 15.03.2021).

31 UN Human Rights Committee: Case of Jimenez Vaca v. Colombia. Communication No. 859/1999, March 22, 25, 2000. Para.
9. URL: https://www.refworld.org/cases,HRC,3f588ef4a.html (accessed 15.03.2021).

32 Para. 2 of Art. 13 of the UN 1948 Universal Declaration of Human Rights; Para. 4 of Art. 12 of the 1966 International Covenant
on Civil and Political Rights; Art. 5 d) of the 1965 International Convention on the Elimination of All Forms of Racial Discrimina-
tion.

3 European Court of Human Rights: Case of Papamichalopoulos and others v. Greece (Article 50). Application No. 14556/89.
Judgment of 31 October 1995. Para. 38. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57961%22]} (accessed
15.03.2021).

3 UN Human Rights Committee: Case of Robert Brok and Dagmar Brokova v. Czech Republic. Communication No. 774/1997.
Paras. 7.4, 9.URL: http://www.worldcourts.com/hrc/eng/decisions/2001.10.31_Brok_v_Czech_Republichtm (accessed
15.03.2021); UN Human Rights Committee: Case of Dr. Karel Des Fours Walderode v. The Czech Republic. Communication
No.747/1997. November 21, 1996. Paras 8.4, 9.2. URL: http://hrlibrary.umn.edu/undocs/747-1997.html (accessed 15.03.2021).
% African Commission on Human and Peoples' Rights: Case of Malawi African Association et al. v. Mauritania. Communica-
tions 54/91,61/91,98/93, 164/97,196/97, 210/98. May 11, 2000. URL: https://www.refworld.org/cases, ACHPR,52ea5b794.html
(accessed 15.03.2021).
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(part 1 of Art. of the Draft Articles on Responsibility
of States for Internationally Wrongful Acts).

Restitution is the first form of reparation that
should be applied to restore violated human rights.
However, if it cannot be applied, other forms of repa-
ration are implemented.

Compensation (lat. “compensatio” meaning “ac-
tion of compensating”, “remuneration”, “equaliza-
tion”) is also a material form of reparation for dam-
age caused to the physical or psychological state
of a person. In the text of the Basic Principles and
Guidelines, the definition of compensation is given
in Principle 20, saying “compensation should be
provided for any economically assessable damage,
as appropriate and proportional to the gravity of the
violation and the circumstances of each case, result-
ing from gross violations of international human
rights law and serious violations of international hu-
manitarian law, such as: a) physical or mental harm;
b) lost opportunities, including employment, edu-
cation and social benefits; c) material damages and
loss of earnings, including loss of earning potential;
d) moral damage; e) costs required for legal or expert
assistance, medicine and medical services, and psy-
chological and social services”.

The Preamble of the Basic Principles and Guide-
lines mentions the need to establish, strengthen and
expand special compensation funds aimed at pro-
viding prompt and adequate payments to victims of
human rights violations. In addition, we shall also
state that compensation, despite the frequency of its
application, should not be equated with the right to
reparation, since it is part of it, and not itself.

In its judgement in the case concerning the Fac-
tory at Chorzyw, the Permanent Court of Interna-
tional Justice defined compensation as a substitute
for restitution when the latter cannot be applied. The
amount of compensation must be equivalent to res-
titution in kind, in other words, the amount of what
was lost due to violation: “Restitution in kind, or, if
this is not possible, payment of a sum corresponding
to the value which a restitution in kind would bear;
the award, if need be, of damages for loss sustained

which would not be covered by restitution in kind or
payment in place of it-such are the principles which
should serve to determine the amount of compensa-
tion due for an act contrary to international law”?.

In addition, damage to individuals should be the ba-
sis for determining the amount of compensation meas-
ures. It should be noted that compensation for material
and non-material damage, especially for unlawful depri-
vation of life or imprisonment, is also payable. Thus, in
the famous case of the British ship Lusitania, the need
for compensation was determined as follows: “It is a
general rule of both the civil and the common law that
every invasion of private right imports an injury and
that for every such injury the law gives a remedy™.

Of all the forms of reparation for damage, it is
compensation that is most often used in international
practice. According to Art. 36 of the Draft Articles on
Responsibility of States for Internationally Wrongful
Acts, which is dedicated to the notion of compen-
sation, “The State responsible for an internationally
wrongful act is under an obligation to compensate for
the damage caused thereby, insofar as such damage is
not made good by restitution” and “the compensation
shall cover any financially assessable damage includ-
ing loss of profits insofar as it is established”

This non-exhaustive criterion for determining
compensation allows the development of methods
for financially assessing the damage caused, which
cannot be physically seen. The pain and suffering
endured by a victim of a human rights violation are
also subject to economic assessment. The concept of
compensation confirms the obvious provision, ac-
cording to which the amount of compensation pay-
ments should be proportional to the violation with
considering moral damage.

International jurisprudence is unanimous in pro-
viding compensation to victims of loss of income. In
cases where the loss of a job is due to a violation of
human rights, the UN Human Rights Committee,
for example, without calculating the amount of com-
pensation, recommends to States to compensate for
the lost earnings based on the salary that the victim
would receive if his rights were not violated*®.

% Permanent Court of International Justice: Case Concerning the Factory at Chorzyw (Claim for Indemnity) (The Merits). Ger-
many v. Poland. Judgment of 13 September 1928. URL: http://www.worldcourts.com/pcij/eng/decisions/1928.09.13_chor-

zow1.htm (accessed 15.03.2021).

3 Mixed Claims Commission (United States and Germany). Opinion in the Lusitania Cases. November 1, 1923. P. 35. URL:
https://legal.un.org/riaa/cases/vol_VII/1-391.pdf (accessed 15.03.2021).

% UN Human Rights Committee: Case of Busyo v. Democratic Republic of Congo. Communication No. 933/2000.September
19, 2003. Para. 6.2. URL: https://undocs.org/en/CCPR/C/78/D/933/2000 (accessed 15.03.2021); UN Human Rights Committee:
Case of Nyekuma Kopit a Toro Gedumbe v. Democratic Republic of the Congo. Communications No. 641/1995. July 26, 2002.
Para. 6.2. URL: http://hrlibrary.umn.edu/undocs/641-1995.html (accessed 15.03.2021).
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The economic consequences of human rights
violations are so various that it is difficult to classify
them for compensation purposes. International ju-
risprudence seeks to create standards for determin-
ing the exact amount of compensation to be paid to
victims of offenses that have suffered real losses. They
can vary in different legal systems, which indicates
the uncertainty, therefore, the international practice
is in constant development in this matter. It follows
from the practice of universal and, to a greater extent,
regional human rights courts that compensation, as a
rule, excludes damage that is not subject to economic
assessment [Gray 1987:33-34]. If pecuniary damage
exists, no exact figure from the victim is required to
determine compensation [Kaplow, Shavell 1996:191-
209]. In the absence of precise information on quan-
titative indicators of the amount of damage suffered,
compensation is provided based on the principle of
fairness [Cornejo Chavez 2017:372-392].

Non-pecuniary damage is sometimes easily cal-
culated economically, which comes to the cost of
medical or psychological treatment, drugs, etc. How-
ever, it can also be measured based on the principle
of “equality”, which is an accepted method of assess-
ing damage in comparative jurisprudence, subject to
the availability of appropriate evidence.

The first in the list of non-material forms of
reparation in the Basic Principles and Guidelines is
rehabilitation (lat. “rehabilitatio” meaning “rehabili-
tation”), that “should include medical and psycho-
logical care as well as legal and social services” (Prin-
ciple 21).

Rehabilitation is guaranteed by the provisions of
many universal treaties and declarations. The 1984
UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment in
its para.l of Art. 14 states that “each State Party shall
ensure in its legal system that the victim of an act of
torture obtains redress and has an enforceable right
to fair and adequate compensation, including the
means for as full rehabilitation as possible”. The 1989
UN Convention on the Rights of the Child in Art.
23 and Art. 24 also stipulates the need for States to
promote international cooperation in the exchange
of information on the possibilities of providing chil-
dren with rehabilitation measures, including medi-
cal and psychological treatment. In addition, Art. 39

of this Convention declares that “States Parties shall
take all appropriate measures to promote physical
and psychological recovery and social reintegration
of a child”.

Further, the 2006 UN International Convention
for the Protection of All Persons from Enforced Dis-
appearance in Art. 24 notes that “the right to obtain
reparation ... covers material and moral damages
and, where appropriate, other forms of reparation
such as: a) restitution; b) rehabilitation; ¢) satisfac-
tion, including restoration of dignity and reputation;
d) guarantees of non-repetition”.

Rehabilitation measures are often viewed as part
of compensation. In this regard, the violating State is
required to provide an amount of money to cover the
victim’s rehabilitation when paying compensation.
This provision is reflected in the mentioned above
para. 1 of Art. 14 of the Convention against Torture,
according to which the State provides compensation,
“including the means for as full rehabilitation as pos-
sible”

Here, it should be noted that rehabilitation is pro-
vided not only in the case of physical or psychologi-
cal suffering of victims, but it can be of a social nature
as well, when it comes to, for example, rehabilitation
of victim’s dignity, social position and general legal
status. Some of these rehabilitative measures, such
as legal status rehabilitation, are carried out, for ex-
ample, through the removal of convictions or annul-
ment of unlawful sentences®.

Further, the document establishes such a form
of reparation as satisfaction (lat. “satis” meaning
“enough’, “sufficient”, and “facere” meaning “to do’;
“satisfactio”, “satisfacio” meaning “satisfaction”, “ask
for forgiveness”, “apologize”), which, in the docu-
ment under consideration, means a whole range of
measures: “a) effective measures aimed at the ces-
sation of continuing violations; b) verification of the
facts and full and public disclosure of the truth to
the extent that such disclosure does not cause fur-
ther harm or threaten the safety and interests of the
victim, the victim’s relatives, witnesses, or persons
who have intervened to assist the victim or prevent
the occurrence of further violations; ¢) the search for
the whereabouts of the disappeared, for the identities
of the children abducted, and for the bodies of those
killed, and assistance in the recovery, identification

3 Keburia K.O. Pravo na vozmeshchenie ushcherba po mezhdunarodnomu pravu za narusheniya gosudarstvom prav
cheloveka: diss. ... kand. yurid. nauk [The Right to Reparation in International Law for The Satate’s Violations of Human Rights:

candidate thesis]. Moscow. 2018. P. 66. (In Russ.).
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and reburial of the bodies in accordance with the ex-
pressed or presumed wish of the victims, or the cul-
tural practices of the families and communities; d) an
official declaration or a judicial decision restoring
the dignity, the reputation and the rights of the vic-
tim and of persons closely connected with the victim;
e) public apology, including acknowledgement of the
facts and acceptance of responsibility; f) judicial and
administrative sanctions against persons liable for the
violations; g) commemorations and tributes to the
victims; k) inclusion of an accurate account of the vi-
olations that occurred in international human rights
law and international humanitarian law training and
in educational material at all levels” (Principle 22).

In a number of cases, international courts in their
decisions determined that the recognition of the fact of
violation of human rights is already satisfaction in itself.
Meanwhile, according to the Inter-American Commis-
sion on Human Rights, in cases of gross and massive vi-
olations of human rights, recognition or condemnation
is not enough to provide fair reparation for the damage
suffered by the victims®. Therefore, adequate, in other
words, sufficient compensation is needed.

The Basic Principles and Guidelines, in gener-
al, provide an extensive list of measures that States
must take to ensure that reparations for victims of
human rights violations are satisfactory, including
making public the facts of human rights violations,
ending ongoing violations, searching for missing
persons, identification and reburial of the deceased.
Considering the importance of not only the search
for the truth, but also the recognition of the fact of
a violation of human rights, the obligation to bear
responsibility for it seems to be a key principle of
investigation and establishment of the truth in each
specific case of violation. In this vein, the Basic Prin-
ciples and Guidelines recommend that human rights
organizations publish their reports for the public to
access or so, to be transparent.

It is worth noting the activities of Truth Commis-
sions, which are usually created by the governments
of States and are temporary non-judicial bodies to
investigate the facts of massive and gross violations

of human rights, for example, committed during civ-
il wars. Victims of such serious violations of human
rights, including their relatives and the whole soci-
ety, have the right to know the truth about the events
of the past, the cause and consequences of these
events, to establish the whereabouts of the missing
or killed persons. The perpetrators of human rights
violations must be identified and held responsible*’.
In addition, the Truth Commissions are adopting
recommendations for the establishment of special
programs aimed at reparation of victims of human
rights violations [Bishnu 2017:192-230].

Even though public apology is symbolic, it is ad-
dressed to present and future generations as a clear
indication that the violation should not happen
again. This is especially important in cases of vio-
lations of the rights of groups or a large number of
victims, sometimes impersonal, or in cases of serious
violations in the past*.

Thus, the main task of satisfaction as a form of
reparation is to restore the dignity, psychological
health, honor and reputation of the victims of vio-
lations of international human rights norms [Bante-
kas, Oette 2013: 547-550].

Non-material forms of reparation, except for re-
habilitation, as mentioned above, in the Art. 37 of the
Draft Articles on Responsibility of States for Interna-
tionally Wrongful Acts. Meanwhile, the Draft Arti-
cles on State Responsibility does not value satisfac-
tory measures. They are, nevertheless, important in
the field of human rights protection, where in condi-
tions of inequality between the State and the person
whose rights are violated, the State has a significant
role to investigate violations, as well as to establish
the reasons that led to the violation.

Finally, guarantees of non-repetition are enshrined
in the list of forms of reparation, which are generally
structural measures aimed at helping to prevent fu-
ture violations of human rights and humanitarian law.
These include measures such as: “(a) ensuring effective
civilian control of military and security forces; (b) en-
suring that all civilian and military proceedings abide
by international standards of due process, fairness

40" Inter-American Court of Human Rights: Case of El Amparo v. Venezuela. Judgment of September 14, 1996 (Reparations and
Costs). Para. 35. URL: https://www.corteidh.or.cr/docs/casos/articulos/seriec_28_ing.pdf (accessed 15.03.2021).

4 OHCHR: Rule-of-law Tools for Post-Conflict States. Truth commissions. 2006. URL: https://www.ohchr.org/Documents/Pub-
lications/RuleoflawTruthCommissionsen.pdf (accessed 15.03.2021).

4 Inter-American Court of Human Rights: Case of Cantoral Benavides v. Peru. Judgment of December 3, 2001 (Reparations
and Costs). Para. 81. URL: https://www.corteidh.or.cr/corteidh/docs/casos/articulos/seriec_88_ing.pdf (accessed 15.03.2021);
Inter-American Court of Human Rights: Case of Moiwana Community v. Suriname. Judgment of June 15, 2005 (Preliminary
Objections, Merits, Reparations and Costs). Para. 216. URL: https://www.corteidh.or.cr/docs/casos/articulos/seriec_124_ing.

pdf (accessed 15.03.2021).
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and impartiality; (c) strengthening the independence
of the judiciary; (d) protecting persons in the legal,
medical and health-care professions, the media and
other related professions, and human rights defenders;
(e) providing, on a priority and continued basis, human
rights and international humanitarian law education to
all sectors of society and training for law enforcement
officials as well as military and security forces; (f) pro-
moting the observance of codes of conduct and ethical
norms, in particular international standards, by pub-
lic servants, including law enforcement, correctional,
media, medical, psychological, social service and
military personnel, as well as by economic enterprises;
(¢) promoting mechanisms for preventing and
monitoring social conflicts and their resolution;
(h) reviewing and reforming laws contributing to
or allowing gross violations of international human
rights law and serious violations of international hu-
manitarian law” (Principle 23).

The guarantees of non-repetition, like satisfac-
tion, are not always suitable for application at the
interstate level, but their importance in the field of
human rights protection can hardly be overestimat-
ed. The measures enshrined in the Basic Principles
and Guidelines are mainly aimed at strengthening
national institutions under the rule of law, including
the independence of the judiciary and civilian con-
trol of military and security forces.

Part two of the Draft Articles on State Respon-
sibility includes Chapter II “Reparation for Injury’,
which examines the forms of reparation that can be
provided by the State responsible for the violation:
restitution, compensation and satisfaction (Art. 34).
The Basic Principles and Guidelines differ in the
definition of reparations from the text of the Draft
Articles on State Responsibility on several concep-
tual points. Thus, the termination of the violation is
included in the concept of satisfaction as one of the
forms of compensation for damage in the Basic Prin-
ciples and Guidelines, while in the Draft Articles on
State Responsibility, it together with non-repetition
of the violation, stands separately and independently
of compensation for damage (Art. 30 - “Cessation
and non-repetition” and Art. 31 - “Reparation”). The
cessation of the violation, while not reparation, is

nevertheless part of the general obligation to comply
with international law. More of it, in the opinion of
the International Law Commission, the termination
of violation of international obligations and guaran-
tees for non-repetition of what happened are aspects
of the restoration of legal relations affected by the
violation (Art. 30, para. 1, b).

Sometimes the termination of the violation over-
laps with restitution, especially in cases of deprivation
of property. Yet, unlike restitution, the cessation of
violations is not limited by proportionality. Thus, res-
titution is applicable only if possible, and cessation of
violations can be used in any case. In the same vein, the
Commentary to the Draft Articles on State Responsi-
bility notes that guarantees of non-repetition can be
realized in practice both through satisfaction and both
satisfaction and restitution [Crawford 2002: 196-201].

While the obligation to cease a continuing viola-
tion in general does not require interpretation and
clarification, guarantees of non-repetition can take
a variety of forms, indicating the various measures
necessary for the State to take to ensure the measures
to prevent further violations.

Non-repetition guarantees also cover structural
changes that can be achieved through the adoption
of appropriate legislative measures. The UN Human
Rights Committee, in its 2016 Guidelines on meas-
ures of reparation under the Optional Protocol to
the International Covenant on Civil and Political
Rights®, reaffirmed the need for legislation as a first
step towards achieving a guarantee of non-repetition
of human rights violations and in addition to bring-
ing the State’s national legislation in conformity with
the provisions international law.

To prevent further violations, persons at risk of
violation of their rights should be provided with spe-
cial protection measures. Such persons include hu-
man rights defenders, media workers and other per-
sons working in the field of human rights protection.
According to the position of the UN Human Rights
Committee expressed in the case of Suarez de Guer-
rero v. Colombia, ensuring the effective observance
of the right to life requires States to amend their do-
mestic legislation to bring it in line with Art. 6 of In-
ternational Covenant on Civil and Political Rights.**

4 UN Human Rights Committee: Guidelines on measures of reparation under the Optional Protocol to the International Cov-
enant on Civil and Political Rights dated November 30, 2016. URL: https://undocs.org/en/CCPR/C/158 (accessed 15.03.2021).

4 UN Human Rights Committee: Case of Pedro Pablo Camargo v. Colombia, Communication No. 45/1979. March 31, 1982.
Para. 15. URL: http://hrlibrary.umn.edu/undocs/newscans/45-1979.html (accessed 15.03.2021); UN Human Rights Commit-
tee: Concluding Observations on Venezuela. April 26, 2001. Para. 8. URL: https://www.refworld.org/docid/3be1216f4.html

(accessed 15.03.2021).
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Summarizing all the above, we shall note that all
five forms of reparation for victims of violations of
human rights and international humanitarian law
can be applied both independently and in combina-
tion with several or even all other forms of repara-
tion*. Moreover, recourse to only one of the forms
significantly limits the overall effectiveness of repara-
tion. In other words, the most expedient seems to be
the simultaneous and combined use of several forms
of reparation, considering, of course, the details of
each specific case. Only in that way it is possible to
achieve full and comprehensive reparation for vic-
tims of violations both individually and collectively*.

5. Basic Principles and Guidelines
in the Practice of Universal and Regional Judicial
and Quasi-judicial Bodies

While the Basic Principles and Guidelines are not
legally binding, this document is the first compre-
hensive codification of the rights of victims of viola-
tions of international human rights law and interna-
tional humanitarian law to a remedy, reparation and
access to justice.

The Basic Principles and Guidelines have pro-
vided guidance to universal and regional judicial and
quasi-judicial bodies in the context of providing the
reparation for the victims for the harm they suffered.
The high appraisal of this document was expressed,
for example, by the International Criminal Court
(hereinafter referred to as “the ICC”) in its judgment
of January 18, 2008 in the case of Thomas Lubanga
Dyilo. In this judgment, the Court, facing the lack of

a definition of the concept of a victim in the Rome
Statute, referred to the provision of Principle 8 of
the Basic Principles and Guidelines as “guidance™,
according to which “victim” refers to a person who
has suffered direct harm, individually or collectively,
directly or indirectly, in various forms (physical or
psychological harm, mental suffering and economic
loss)*.

Reflecting the specifics of reparation for harm
suffered by a group of persons, it is worth noting that
in the aforementioned case of Thomas Lubanga Dy-
ilo, the ICC for the first time developed a procedure
for a comprehensive mechanism for the implemen-
tation of collective reparation for damage, including
the preparation of a list of potential victims, an as-
sessment of the extent of damage caused to victims,
an analysis of the scope of responsibility of Thomas
Lubanga Dyilo, and if necessary, revision of the mon-
etary amount of reparation®.

International universal and regional mechanisms
for the protection of human rights are often guided
by the Basic Principles and Guidelines, including for
determining the form of reparation. For example, the
Inter-American Court of Human Rights in its deci-
sions regarding reparations for victims of human
rights violations repeatedly refers to the provisions
of the Basic Principles and Guidelines. It is notewor-
thy that the Court began to refer to this document at
the stage of development of its draft [Rubio-Marin,
Sandoval 2011: 1062-1091].

In general, we can state that the positions of the
regional systems of human rights protection (Euro-
pean, Inter-American and African)’' do not contra-
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* Inter-American Court of Human Rights: Advisory Opinion OC-9/87 of October 6, 1987 Judicial Guarantees in States of Emer-
gency (Arts. 27.2, 25 and 8 American Convention on Human Rights). Para. 24. URL: https://www.corteidh.or.cr/docs/opiniones/
seriea_09_ing.pdf (accessed 15.03.2021).

European Court of Human Rights: Case of Silver v. the United Kingdom. Application No. 5947/72, No. 6205/73, No. 7052/75,
No. 7061, No. 7107/75,No. 7113/75, No. 7136/75. Judgment of 25 March 1983. Para. 113. URL: https://hudoc.echr.coe.int/en
g#{%22itemid%22:[%22001-57577%22]} (accessed 15.03.2021).

4 UN General Assembly: Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence on his mission to the United Kingdom of Great Britain and Northern Ireland. November 17, 2006. URL: https://
digitallibrary.un.org/record/861416/files/A_HRC_34_62_Add-1-EN.pdf (accessed 15.03.2021).

4 International Criminal Court: The Prosecutor v. Thomas Lubanga Dyilo. Judgment on the appeals of The Prosecutor and The
Defence against Trial Chamber I's Decision on Victims' Participation of 18 January 2008. P.16. URL: https://www.icc-cpi.int/
CourtRecords/CR2008_03972.PDF (accessed 15.03.2021).

8 Prava cheloveka. Uchebnik. Otv. red E.A. Lukasheva [Human Rights: a textbook. Ed. by E.A. Lukasheva]. Moscow: Norma Publ.
2015. P. 480-489. (In Russ.)

4 International Criminal Court: The Prosecutor v. Thomas Lubanga Dyilo. Press Release. February 9, 2016. URL: https://www.
icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1188.aspx (accessed 15.03.2021).

0 Inter-American Court of Human Rights: Case of BAmaca-Velasquez v. Guatemala. Judgment of February 22, 2002 (Repa-
rations and Costs). Para 75. URL: https://www.corteidh.or.cr/corteidh/docs/casos/articulos/Seriec_91_ing.pdf (accessed
15.03.2021); Inter-American Court of Human Rights: Case of Castillo-Pdez v. Peru. Judgment of November 27, 1998 (Repara-
tions and Costs). Para 48. https://www.corteidh.or.cr/corteidh/docs/casos/articulos/seriec_43_ing.pdf (accessed 15.03.2021).
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dict the provisions laid down in the Basic Principles
and Guidelines [Solntsev, Keburiya 2014:16-25].

Thus, Art. 13 of the 1950 European Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms (the ECHR) guarantees the right to an
effective remedy for damages to persons whose rights
and freedoms have been violated, and Art. 41° con-
tains provisions on just satisfaction for the injured
party [Tomuschat 2000:1409-1430].

The 1969 American Convention on Human
Rights establishes the obligation to pay “just sat-
isfaction” (Arts. 10 and 21)> and the 1981 African
Charter on Human and Peoples’ Rights also provides
for the right of deprived peoples to receive adequate
compensation (para. 2 of Art. 21)*. In addition, the
African Commission on Human and Peoples’ Rights
developed the 2003 Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa,
which provide for the right of victims of human rights
violations to achieve remedies and reparation®.

The European Court of Human Rights (ECtHR),
when dealing with remedies and reparation is guided
by the concept of justice, considering the circum-
stances of the very case. The ECtHR, when establish-
ing the amount and form of reparation, considers not
only the positions of the applicant and the violating
State, but the public interest of the case. At the same
time, there is an obvious positive moment in the prac-

tice of the ECtHR, namely, that the Court considers
such determining factors in each case as the actual
circumstances of the violation, as well as the political
and economic situation not only in a particular State,
but in the region where the victim lives™.

Unlike the ECtHR, which includes reparations
on the merits, and the IACHR and the IACtHR con-
sider claims for remedies and reparation in separate
proceedings, the ACHPR and the ACtHPR, in turn,
consider claims for remedies and reparation, either
on the merits or, in some cases, in separate proceed-
ings. In addition, claim for remedies and reparation
should be submitted to the ECtHR separately from
the main complaint, while in the Inter-American
and African systems for the protection of human
rights, the claim is included in the main complaint
[Abashidze, Keburia, Solntsev 2016:1-10].

The strength of the Inter-American human rights
bodies is in their flexibility and readiness to respond
promptly to violations, including in the development
of a plan of measures for the violating State in each
case to provide the most effective redress.

When determining one or another measure of
reparation, the JACHR and IACtHR consider not
only reasonableness and fairness, but also the cir-
cumstances of each case, including the nature of the
victim’s life and the possible benefits missed by him/
her due to the violation®.

51 European Court of Human Rights: Case of Zontul v. Greece. Application No.12294/07. Judgment. January 17,2012. URL: htt-
ps://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-3809121-4366096&filename=Arr%EAt%20de%20cham-
bre%20Zontul%20c.%20Gr%E8ce%2017.01.2012.pdf (accessed 15.03.2021); Inter-American Court of Human Rights: Case of
Garrido and Baigorria v. Argentina. Judgment of August 27, 1998 (Reparations and Costs). URL: https://www.corteidh.or.cr/
docs/casos/articulos/seriec_39_ing.pdf (accessed 15.03.2021); African Commission on Human and Peoples' Rights: Egyptian
Initiative for Personal Rights and Interights v Arab Republic of Egypt. Communication No. 334/06. March 1, 2011. URL: https://
www.achpr.org/public/Document/file/English/achpreos9_334_06_eng.pdf (accessed 15.03.2021). See also: Regional'nye sis-
temy zashchity prav cheloveka : uchebnik dlya bakalavriata i magistratury. Pod red. A. Kh. Abashidze [Regional systems for the
protection of human rights: a textbook for bachelor’s and master’s]. Moscow: Yurayt Publ. 2017. P. 174. (In Russ.).

52 European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950. URL: http://
www.echr.ru/documents/doc/2440800/2440800-001.htm (accessed 15.03.2021).

53 American Convention on Human Rights of 22 November 1969. URL: https://treaties.un.org/doc/publication/unts/vol-
ume%201144/volume-1144-i-17955-english.pdf (accessed 15.03.2021).

54 African Charter on Human and Peoples’ Rights of 26 June 1981. URL: https://treaties.un.org/doc/Publication/UNTS/Vol-
ume%201520/volume-1520-1-26363-English.pdf (accessed 15.03.2021).

55 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa. 2003. URL: https://www.achpr.org/lega-
linstruments/detail?id=38 (accessed 15.03.2021).

¢ European Court of Human Rights: Case of Elci and others v. Turkey: the official text. Applications No. 23145/93 and No.
25091/94. Judgment. November 13, 2003.URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-61442%22]} (ac-
cessed 15.03.2021).

7 For example: Inter-American Court of Human Rights: Case of Bamaca-Velasquez v. Guatemala. Judgment of February 22,
2002 (Reparations and Costs). URL: https://www.corteidh.or.cr/corteidh/docs/casos/articulos/Seriec_91_ing.pdf (accessed
15.03.2021); Inter-American Court of Human Rights: Case of Velasquez-Rodriguez v. Honduras. Judgment of July 21, 1989
(Reparations and Costs). URL: https://www.corteidh.or.cr/docs/casos/articulos/seriec_07_ing.pdf (accessed 15.03.2021);
American Court of Human Rights: Case of Trujillo-Oroza v. Bolivia. Judgment of February 27, 2002 (Reparations and Costs).
URL: https://www.corteidh.or.cr/docs/casos/articulos/Seriec_92_ing.pdf (accessed 15.03.2021).
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As mentioned above, none of the regional systems
for the protection of human rights has developed a
uniform approach to the calculating the amount of
compensation. However, the only precedent in which
the ACHPR departed from the practice of not deter-
mining a specific amount of compensation is the case
of the Egyptian Initiative for Personal Rights and In-
terights v. Egypt, when decided the exact amount of
compensation. However, the ACHPR did not explain
the method of calculation used™.

Similar unanimity is found in the approaches of
the human rights treaty bodies within the UN hu-
man rights protection system, as well as in the Spe-
cial Procedures of the UN Human Rights Council, as
evidenced by the documents they adopt, including
general comments, decisions on individual reports of
human rights violations or materials of the field mis-
sions™. In this regard, we should also note the Guide-
lines on measures of reparation under the Optional
Protocol to the International Covenant on Civil and
Political Rights, developed by the UN Human Rights
Committee in 2016, perfectly in line with the Basic
Principles and Guidelines®.

One of the objectives of the HRC Guidelines is
to harmonize the Committee’s practice in relation to
the right to reparation, as well as to establish crite-
ria for the most effective consideration of individual
communications. According to the position of the

Human Rights Committee (further - the HRC), only
full reparation for damage (in the form of restitution,
compensation, rehabilitation, satisfaction and guar-
antees of non-repetition) meets the international
obligations of States and requirements of the human
rights protection system.

The procedure for including a claim for repara-
tion in individual communications is also enshrined
in the HRC Guidelines. Thus, persons reporting facts
of human rights violations by State bodies and offi-
cials should include their claims on the forms of rep-
aration in communications that are brought to the
attention of the State. States, in turn, also have the
right to comment on the stated claims, which, how-
ever, does not affect the final decision of the HRC
(para. 4).

According to the HRC, not only direct victims of
human rights violations have the right to reparation,
but also indirect ones, first, family members and rela-
tives. The Committee proceeds from an understand-
ing of the link between direct and indirect victims,
who, although not equally, may still suffer from the
consequences of the same violation®..

Recognizing in its general comment No. 3 (2012)
“Implementation of article 14 by States parties™ that
aviolation of the provisions of the Convention against
Torture requires States to take immediate measures
to remedy the situation, the UN Committee against
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58 African Commission on Human and Peoples' Rights: Egyptian Initiative for Personal Rights and Interights v. Egypt. Com-
munication No. 323/06. December 12-16, 2011. URL: https://africanlii.org/afu/judgment/african-commission-human-and-
peoples-rights/2011/85 (accessed 15.03.2021).

% UN Committee Against Torture (CAT): Case of Gerasimov v. Kazakhstan. Communication No. 433/2010. July 10, 2012. URL:
https://digitallibrary.un.org/record/730578/files/CAT_C_48_D_433_2010-EN.pdf (accessed 15.03.2021); Human Rights Com-
mittee: Guidelines on measures of reparation under the Optional Protocol to the International Covenant on Civil and Political
Rights dated November 30, 2016. URL: https://undocs.org/en/CCPR/C/158 (accessed 15.03.2021); UN Human Rights Commit-
tee: General Comment No. 31“The Nature of the General Legal Obligation Imposed on States-Parties to the Covenant”. May 26,
2004. URL: https://undocs.org/CCPR/C/21/Rev.1/Add.13 (accessed 15.03.2021); UN Committee Against Torture (CAT): eneral
comment No. 3“Implementation of article 14 by States parties”. December 13, 2012. URL: https://undocs.org/CAT/C/GC/3 (ac-
cessed 15.03.2021).See also: Abashidze A.Kh., Koneva A.E. Dogovornye organy po pravam cheloveka: uchebnoe posobie [Human
rights treaty bodies: a textbook]. Moscow: RUDN Publ. 2015. P. 115 (In Russ.).

% UN Human Rights Committee: Guidelines on measures of reparation under the Optional Protocol to the International Cov-
enant on Civil and Political Rights dated November 30, 2016. URL: https://undocs.org/en/CCPR/C/158 (accessed 15.03.2021).
61 UN Human Rights Committee: Case of Coronel et al v. Colombia. Communication No. 778/1997 November 29, 2002. Para.
10. URL: https://undocs.org/en/CCPR/C/76/D/778/1997 (accessed 15.03.2021). Thus, in the case “Coronel v. Colombia” the HRC
did not find an obvious violation of Art. 7 of the ICCPR in relation to the relatives of the direct victim, nevertheless recom-
mended to provide them with compensation, referring to the mental suffering of the victim’s relatives.

62 UN Committee Against Torture (CAT): General comment No. 3 (2012) “Implementation of article 14 by States parties”. De-
cember 13, 2012. URL: https://www.refworld.org/docid/5437cc274.html (accessed 15.03.2021).

% Comprehensive reparation generally requires a combination of different forms of reparation. The CAT, having examined the
case of “Ali Ben Salem v. Tunisia’, made it clear “that redress should cover all the harm suffered by the victim, including restitu-
tion, compensation, rehabilitation of the victim and measures to guarantee that there is no recurrence of the violations”. See:
UN Committee Against Torture (CAT): Case of Ali Ben Salem v. Tunisia. Communication No. 269/2005. Decision of 7 November
2007. Para. 16.8. URL: http://www.worldcourts.com/cat/eng/decisions/2007.11.07_Ali_Ben_Salem_v_Tunisia.htm (accessed
15.03.2021).
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Torture (CAT) recommends for the States to take
measures to prevent future human rights violations.
If a person applies to the court with a complaint about
the use of torture or other cruel, inhuman, or degrad-
ing treatment or punishment against him or another
person or group of persons, the State shall investigate
the case through independent procedures.

The Basic Principles and Guidelines and the
CAT’s general comment No. 3 may have developed
the most thorough and holistic approach to under-
standing the right to reparation. General comment
No. 3 clearly defines the inextricable link between
the procedure for claiming reparation and the repa-
ration itself, as well as the broad concept of repara-
tion, which includes effective remedies and the right
to reparation (para. 2). General comment No. 3 also
emphasizes that the State’s duty to provide reparation
also extends to cases of torture or ill-treatment by
private individuals where States have failed to exer-
cise “due diligence to prevent, investigate, prosecute
and punish such non-State officials or private actors”
(para. 7). CAT in its general comment No. 3 relied
mostly on the provisions on reparations for victims
of human rights violations enshrined in the Basic
Principles and Guidelines. Thus, for example, gener-
al comment No. 3 identifies five forms of reparation:
restitution, compensation, rehabilitation, satisfaction
and guarantees of non-repetition (para. 6).

The UN Committee on the Rights of the Child in
its general comment No. 21 (2017) “On Children in
Street Situations” also pointed to the right of children
who have become victims of human rights violations
to reparation in the form of “restitution, compensa-
tion, rehabilitation, satisfaction and guarantees of
non-repetition of rights violations” (para. 22)%.

According to the UN Committee on the Elimi-
nation of Racial Discrimination, a victim’s claim for

compensation should be considered in every case,
including in cases where there was no physical harm
for the victim, but violation of his dignity and reputa-
tion (para. 6.2)%.

In accordance with recommendation No. 35 on
gender-based violence against women, updating gen-
eral recommendation No. 19 of the UN Committee
on the Elimination of Discrimination against Wom-
en, States are required to provide “effective repara-
tions to victims/survivors of gender-based violence
against women. Reparations should include different
measures, such as monetary compensation, the pro-
vision of legal, social and health services, including
sexual, reproductive and mental health services for
a complete recovery, and satisfaction and guarantees
of non-repetition” (para. 22 a)®.

The Committee on the Protection of the Rights
of All Migrant Workers and Members of their Fami-
lies in its general comment No. 2 on the rights of mi-
grant workers in an irregular situation and members
of their families, also confirmed the duty of States to
ensure victims and their families the right to repara-
tion for damage” (para. 21 d)’.

As it was mentioned before, even though the 1966
International Covenant on Economic, Social and
Cultural Rights does not contain provisions on repa-
rations for victims of human rights violations, how-
ever, the UN Committee on Economic, Social and
Cultural Rights considered the right to reparation in
its different general comments. Thus, the Commit-
tee’s general comment No. 23 includes in the con-
cept of appropriate remedies “adequate reparation,
restitution, compensation, satisfaction or guarantees
of non-repetition” (para. 57)%. In general comment
No. 22, the interpretation of the right to effective
remedies and reparation fully coincides with the idea
of the Basic Principles and Guidelines (para. 64)%.

¢ UN Committee on the Rights of the Child: General comment No. 21 (2017) on children in street situations. June 21, 2017.
URL: https://digitallibrary.un.org/record/1304490/files/CRC_C_GC_21-EN.pdf (accessed 15.03.2021).

& UN Committee on the Elimination of Racial Discrimination (CERD): Case of B.J. v. Denmark. Views of 17 March 2000.URL:
https://www.refworld.org/cases,CERD,3f588f01c.html (accessed 15.03.2021).

€ UN Committee on the Elimination of Discrimination against Women: General recommendation No. 35 on gender-based
violence against women, updating general recommendation No. 19. July 14, 2017. URL: https://tbinternet.ohchr.org/Treaties/
CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf (accessed 14.03.2021).

¢ UN Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families: General comment
No. 2 on the rights of migrant workers in an irregular situation and members of their families. August 28, 2013. URL: https://
www?2.ohchr.org/english/bodies/cmw/docs/CMW_C_GC_2_ENG.PDF (accessed 15.03.2021).

¢ UN Economic and Social Council: General comment No. 23 (2016) on the right to just and favourable conditions of work
(article 7 of the International Covenant on Economic, Social and Cultural Rights). April 27, 2016. URL: https://www.refworld.
org/docid/5550a0b14.html (accessed 15.03.2021).

¢ UN Economic and Social Council: General comment No. 22 (2016) on the right to sexual and reproductive health (article 12
of the International Covenant on Economic, Social and Cultural Rights). May 2, 2016. URL: http://docstore.ohchr.org/SelfSer-
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While recognizing all five forms of reparations
identified in the Basic Principles and Guidelines, the
treaty bodies emphasize the guarantees of non-rep-
etition, i.e., measures to be taken by States to create
a legal situation and the inadmissibility of systemic
violations. Thus, States must bring their national leg-
islation in strict accordance with international law.

Meanwhile, despite the recommendatory nature
of decisions made by treaty bodies, including those
on a remedy and reparations, it seems useful for all
other human rights mechanisms, including the judi-
ciary, to refer to the practice of treaty bodies, as well as
to the developed theoretical database of mechanisms.

6. Conclusion

The protection of human rights is one of the most
important areas of current international law, but it
is impossible without ensuring every human being
with the right to a remedy and reparation in cases
when the rights are violated. This concerns not only
violations of the human rights, but the crimes com-
mitted during the armed conflicts.

The right of victims to a remedy and reparation
is one of the most well-established human rights
enshrined in universal and regional international
treaties as well as at the national level. This cannot
be doubted, since without the ability of a person or
group of persons to claim remedies for the damage
suffered, including restoration of violated rights, the
system of human rights protection would not only be
ineffective, but would not make sense at all.
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NMPABO HA 300OPOBbE B CUCTEME
MEXXAYHAPOAOHO-MPABOBOU
SAWNTDI NMPAB YEJIOBEKA HA
YHUBEPCAJIbHOM U PETMOHAJIbHOM

YPOBHE

BBEJJEHME. [Ipaso unousuoa Ha 300posve npeo-
cmaernsgem co0oti KOMNIIEKC ecrectnéeHHblx U no3u-
MUBHVIX NPABOBLIX OCHO8, KOMOpble ONpedenTIom
HU3HEOETMETLHOCHb Hel06eKa, €20 UHOUBUOYATbHOE U
cemeiiHoe 6710201071y e, Peanu3ayuro 2apaHmuii 30pa-
B00XPAHEHUS 20CYOAPCMEAMU — YUACHHUKAMU YHU-
B8EPCATILHBIX U PE2UOHATIHBIX MeHOYHAPOOHBLX 002060~
Poe yxasanHoti cepul. Popmuposariie 0aHH020 npasa
00YC710671eHO OUOI02UHECKUMU 0COOEHHOCAMU KaXM(-
0020 1enoseKa, COUUATLHO-IKOHOMUHECKUMU YCTIOBUS-
MU, OKpyxHcarouleti cpeooti, 00Cynom Kk MeOUUUHCKUM
U CaHUMAapHuIM YCLyeam, O0CHUMNEHUIMU HAUUOHATTb-
HOLL CUCIeMbL 0XPAHbL 300P06bST, NPUHAOTIEHHOCHIBIO K
onpedeneHHbIM YA36UMbIM Kamezopusm mooeil. Llenu,
3axpennenmvie 6 Ilosecmke ons OOH 6 obnacmu
Ycmotiuusoeo passumus Ha nepuod oo 2030 2. (pesonio-
yus 70/1 Ienepanvoii accambneu OOH), sxmouarom
makue cyujecmeeHHble KOMHNOHEHNbL NPasa Ha 300po-
8be, KaK NOBCEMECHYI0 TUKBUOALUI0 COUUATILHOTE HU-
wempl U 207100a; obecnedeHue NPOO0BONLCIMBEHHO
6e30nacHocmu u300p08020 00pa3a Hu3HU; codeticmeue
611a20n071yHUI0 BCEX UHOUBUO0B 8 TH0OOM B03pacme; HA-
JuMUe U PayUoOHAILHOE UCNOTb308AHUE 800HLIX Pecyp-
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€08 U CAHUMAPULL 3aUsUIMy U 80CCIAHOB/IEHUE IKOCU-
CIMeM Cyudll; NoBblueHUe NOMEHUUAA 20CY0apCme no
npedynpesoeH 1o U CHUMEHUIO HAUUOHATILHBIX U 2710-
6anvHbIX PUCK0B 0715 300P0BbA H00eT.

Hosuyus Beemuproti opeanusayuu 30pagooxpaHeHus
(BO3) nossonsem cuumamv 300posve 00HUM U3 NPas
uez108eKa, HANAAOUUM HA 20CY0apcmea 1opudute-
CKue 00513amenbcmea 0becneuumy C60e8peMeHHYI0,
npuemnemyo u 00CHynHy0 MeOUUUHCKYI0 NOMOULD
HAOTIENAWE20 KAHECTNBA U OOCHIYN K COOMBEMCIMey1o-
WM OemepMUHAHMaMm, BKTI0HAIUUM 0e30nacHy10
numvesyto 800y, CAHUMapHoe NPoceeuleHue, nuljesvle
NpOOyKMbl, HUJbe, CBAZAHHYI0 CO 300P0BbeM UHPOD-
Mauuio u 2eHdepHoe paseHcmeso. B cessu ¢ smum asmo-
pamu usyueHo cooepicarie OOUAUX U CHEUUATILHBIX
MENOYHAPOOHBIX 002080P08 HA YHUBEPCATILHOM YPOBHE
U NOKA3aHbL MeHOYHAPOOHO-NPABOBble 0COOEHHOCTNU
3aKpensieHUs U 2apaHmuu npasa uHousuda Ha 300po-
eve. Takoce yOeneHo 3HaUUMeNbHOe BHUMAHUE €20 HOP-
mamusromy oopmneruto 8 npase Cosema Eeponvi u
Esponeiickozo co103a, ¢ y4emom peuteruii u nocrmanos-
nenuil  Esponetickozo cyda no npasam uenoeexa
(ECITY).
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MATEPMAJIbI 1 METO[IbI. Hopmamuero-npaso-
8Y10 OCHOBY UCCTIE00BAHUS POPMUPYIOM YHUSEPCATL-
Hble Mex0yHapooHvle 002060pbi cucmemvt OOH, peau-
oHanvHvle HopMamusHo-npasosvie axmuvl Cosema
Esponovt u EC, npasosvie nosuuuu cneyuanusuposan-
Holx yupexcoenuti OOH, MexdyHapooHozo komumema
Kpacnoeo Kpecma (MKKK) u ECITY. B kauecmae meo-
pemuueckoli 0CHOBbL UCHOTIb3YIOMCS HAYUHDbLe MPYObL
0meUeceeHHbIX U 3apYOerHbIX ABMOPOB, CA3AHHDLE
¢ usyueruem npasa Ha 300posve. B uccnedosaruu npu-
MeHeHbl 00ujeHayuHble U CheyuanbHole Memoobl 1o-
SHAHUS: NPABOBOL AHANU3 U CUHIME3, CUCEMHDLL,
dpopmanvHo-ropudueckuti, CpasHUMeNLHO-NPABosoL,
UCIOPUKO-NPABOBOTL U OUATIEKMUHECKUTE MeNOObL.
PE3VYIIBTATBI VICCIIEJOBAHWA. IIposederroe
uccredosarue NoKa3viedaen, 4mo Gopmuposarue co-
BPEMEHHO20 MENOYHAPOOHO-NPABOBO20 NOHAMUS NPa-
64 Ha 300p0BbE OCYULECBTIACINCA HA YHUBEPCATIDHOM U
peeuoHanvrom ypostax. Iomumo amozo, cknadviéa-
1M cneyuguyeckue MeioyHapoOHo-npasosvie 2a-
panmuy 3auumol 0aHH020 NPAsa y Makux ocobvix
Kameeoputl, Kax seHusuHvl U Oemu, OexceHuypl, ana-
mMpuobl U MPYOAULUECT-MUSPAHIMDBL,  NOKPOBUINETTL-
cmeyemvle Uua, paHeHvie U 60NbHbIE 6 YCTIOBUAX B00-
Pyrwcennvix kongdnukmos. B npase Cosema Eeponvi u
EC Habmniodaemcst meHOeHUUS pacuiuperHo20 mosKo-
BAHUS NPABA HeT0BEKA HA 300p0Bbe KAK 0Mmeer Ha HO-
8ble 6bI306bl, CBA3AHHVIE C BONPOCAMU OUOIMUKY, pe-
0aKkmuposanusi  eeHoma  4enoeeka, a4  Makdie
NoCIe0CMeUAMU TOEPHBIX UCHbIMAHULE U 3A2PA3HEHUS
oKpysHcaroueii cpeool.

OBCY KJTEHVE V1 BbIBOJIBL. /13yuus codepiucarue
U peanu3ayuio npasa Ha 300posve 8 YHUSePCanvHoll U
PECUOHATIDHDIX  MEHOYHAPOOHO-NPABOBLIX CUCHIEMAX
3augumul npas u c60600 4es06eKa, AMoPyL NPUUIIU K
801600y 0 BKIIOUEHUU €20 8 2PYNNY JIUMHDIX NPas, co-
UuanbHolX 671a2, NPe0OCABIIAEMbIX 20CY0APCNBOM, U

00HOBPEMEHHO 6 KOTTIEKMUBHOE NPABO HA PA3BUMLE,
OMHOCAWEeCS K HACETIEHUIO 6 UeTIOM. YHUBEPCATbHbLe
MENOYHAPOOHO-NPABOBLIE UHCUMYMbL, YCMAHABTU-
sarnuque CreyuanvHole NPasa YI36UMvlX Kamezopuil,
6y0ym NPpUMEHAMbCA 20CY0aPCMBAMU-YHACTIHUKAMU
8 KOHIMeKCcme CUMyautoHHO20 PeacupoBaHus Ha 2o-
banvHvle nompedHOCMU cemet, HeHUWUH U demetl, HA
MENOYHAPOOHYIO MUSPAUUIO, B00PYIHEHHDbIE KOHPIUK-
Mbl, COCMOSTHUE OKPYHarouleii cpedvl 1 60npocyl 610a-
muku. Aemopul npednazarom 00NOTHUMYb esponeli-
CKYI0 CUCeMY 3ausumbpl NPas Henoeexa NpuHsmuem
dononnumenvozo npomoxona k Konsenyuu Cosema
Esponvt 0 3auume npas uenoseka u 0CHOBHbIX 60000
1950 2., npedycmampusarouiezo 0Xpary u 3ausumy npa-
8a Ha 300posbe.

K/TFOUEBDBIE CJIOBA: npaso Ha 300posve, okasarue
MEOUUUHCKUX U COUUATIDHBIX YCTLY2, 00CHYN UHOUBUO08
K cucmeme 30pasooxpareHus, obecheuerue HaceseHuo
6e30nacHoti oKpyHarouleti cpedvl, Mer0yHapoOHO-npa-
806ble CIMAHOAPMbL U 2apaHmuu 300posbs, echie-
cImeeHHble U NO3UMUBHbIe NPasa Henosexd, MexoyHa-
POOHO-Npasosvle  005A3amenvcmea  20cy0apcime,
Konsenyus Cosema Esponvt 0 3ausume npas uenosexa
U 0CHOBHBIX €80000 1950 2. u npomoxonvl K Heti, Eepo-
netickuii cy0 no npasam uenosexd, 300posve HAUUU,
uenu ycmotivusozo passeumust (L[YP)

I DUTUPOBAHIIA: Sctpebosa A.O., Iynstesa
E.E. 2021. [TpaBo Ha 370pOBbe B CUCTEME MEX/IyHa-
POIHO-TIPABOBOJ 3alIThI IIPaB Ye/I0BEKa Ha YHUBEP-
Ca/IbHOM U DErMOHANbHOM YpOBHe. — Mockosckuii
HypHan mexoyHapooroeo npasa. Ne2. C. 99-121. DOL
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RIGHT TO HEALTH

IN THE INTERNATIONAL LEGAL SYSTEM
OF HUMAN RIGHTS AT THE UNIVERSAL
AND REGIONAL LEVELS

INTRODUCTION. The individual's right to health is
a set of natural and positive legal frameworks that gov-
ern a persons life activity, individual and family well-
being, enforcement of health guarantees by the states-
participants of universal and regional treaties of the field
under question. The formation of this right stems from
biological characteristics of each person, socio-economic
conditions, environment, access to health and sanita-
tion services, national health-care system progress, ex-
istence of vulnerable groups of population. Goals of the
UN Sustainable Development Agenda 2030 (UN Gen-
eral Assembly resolution 70/1) include such essential as-
pects of the right to health as ending poverty and hunger
in all its forms everywhere; promote food security and
healthy lifestyle; the well-being of all individuals at any
age; ensure availability and sustainable management of
water and sanitation for all; protection and restoration
of water-related ecosystems; enhancement of the States
capacity to prevent and reduce national and global
health risks. According to the position of the World
Health Organization (WHO) the right to health im-
poses on the States a legal obligation to ensure timely ac-
cess to adequate levels of high-quality health care, clean
and safe drinking water, sanitation, adequate nutrition,
shelter, health-related information and education, gen-
der equality. As a result, the considerable amount of at-
tention is paid to the analysis of the content of general
and specific international instruments at the universal
level and the international legal specificities of enshrin-
ing and maintaining an individual's right to health. The
text also places the emphasis on its normative framing
in the law of the Council of Europe and the European
Union, reflecting the decisions and rulings of the Euro-
pean Court of Human Rights (ECHR).

MATERIALS AND METHODS. The legal frame-
work of the study is based on universal international
treaties of the UN system, regional regulations of the

Moscow Journal of International Law « 2 » 2021

Council of Europe and the EU, legal position of the UN
specialized agencies, the International Committee of the
Red Cross (ICRC) and the ECHR. The scientific works
of domestic and foreign authors related to the study of
the right to health are used as a theoretical foundation.
The research uses general scientific and special cognitive
techniques wherein legal analysis and synthesis, system-
ic, formal-legal, comparative-legal, historical-legal and
dialectical methods are applied.

RESEARCH RESULTS. The research indicates that
the modern international legal concept of the right to
health is being developed at the universal and regional
level. Furthermore, specific international legal guar-
antees for the protection of this right are emerging for
special groups such as women and children, refugees,
stateless persons and migrant workers, protected per-
sons, the wounded and the sick - all persons affected by
international armed conflicts. There is a certain trend
in Council of Europe and EU law towards an extended
interpretation of the human right to health responding
to new challenges to the realization that right, concern-
ing bioethics, human genome editing, and the effects of
nuclear testing and environmental pollution.
DISCUSSION AND CONCLUSIONS. Following a
review of the content and implementation of the right
to health in the universal and regional international
legal systems for the human rights and freedoms pro-
tection, the authors suggest its incorporation in a group
of personal rights, social benefits provided by the state,
and simultaneously in a collective right to development
pertaining to the population as a whole. The universal
international legal institutions establishing special rights
for vulnerable groups will continue to be applied by
member states in the context of a situational response
to the global needs of families, women and children, in-
ternational migration, armed conflicts, environmental
conditions, and bioethical issues. The authors encourage
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the complement of the European system of human rights
protection with an additional protocol to the Council of
Europe Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950, involving  the
right to health security.

KEYWORDS: right to health, medical and social ser-
vices, access of individuals to the health care system,
maintaining a healthy and safe environment for the
population, international legal standards and guaran-
tees, natural and positive rights, international obliga-
tions of States, Convention for the protection of human

1. BBegeHue: noHsATHE U COfepIKaHUEe
npaBa UHAVBH/IA HA 3OPOBbE Ha
YHUBepCaTbHOM YpPOBHE

paBO MHAMBUJA HA 3[0POBbE M3HAYAIBHO

IPVHAJIOKUT K TPYIe HeOTbeM/IeMbIX

€CTeCTBEHHBIX IIpaB 1 CBOOOX deloBe-
Ka, CONPOBOXK/JAIOLINX €r0 >KU3HEeHesATe/IbHOCTD, 1
HpencTaBsieT co60ii 3HAUMMOe TOCTVDKEHME MeX-
rOCYJapPCTBEHHOTO COTPYHMYECTBA B COLMATbHON
U MemMIMHCKON cdepe. Bceobmias pexmapanms
npaB 4enoBeKa 1948 r. ycraHaBIMBaeT ero Cyui-
HOCTb 061eit popMynupoBKoit: «Kaxkyplil denmoBek
JIMeeT IIPaBO Ha TAKON KIU3HEHHbIN YPOBEHD, BKIIIO-
qasi MUY, OfieXAY, )KUINIIE, MeAUIIVHCKIUI YXOF, 1
HeoOXoiMMoe conmanbHoe O0CTy)XXMBaHUe, KOTO-
PBIl HY)KeH IS TIOfi/iepXKaHysl 3[{0pOBbs U 6r1aro-
COCTOSIHMS €TI0 CAaMOTO U er0 ceMby. MaTepuHCTBO 1
MJ/IaJIeH49eCTBO AT IIPaBo Ha 0co00e ToledeHne 1
oMoy (cT. 25)%

CoBMecTHas mos3uiys BepxoBHOro kommccapa
OOH no npasaMm 4yenoBeka 1 BcemupHoIt opranu-
3auum 3apaBooxpanenus (BO3) cocromut B TOM,
4TO Ha COCTOSIHME 3JI0POBbsSI UeJIOBEKA BIIVISIOT
OfHOBpeMEHHO MHOrMe (aKTOpPbI, NPEXHAe BCETOo
VHAMBYUJYaNbHble OMONIOTMYecKue 0COOEHHOCTN 1
COLIMAIbHO-9KOHOMIYECKOe II0I0)KeHMe, KOTOpbIe
He HaXOJATCS HOf IIPSIMBIM BO3/Ie/ICTBUEM TOCyap-
crBa. [ToMumo 3TOTO, IPABO MHAMBY/A HA 30POBbE
COOTHOCKTCS C TIPAaBOM IIO/Ib30BaHVsI HAOOPOM TO-

rights and fundamental freedoms of 1950, European
Court of Human Rights, public health, Sustainable De-
velopment Goals (SDG)
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BapOB, CPEJCTB, YCIYT ¥ YCTOBUAMM, IIpeSHa3Ha-
YeHHBIMU [l UX peanusauuy’. B samajgHoil Hayke
MEKIyHapOJHOTO ITpaBa OTMEYAeTCA CIOKMBIIASACA
00513aHHOCTb TOCYAAPCTB MPOSB/ATH 3a00Ty O IO-
TpeOHOCTSAX CBOEro HaceleHUs B cdepe 3[0pOBbs
Y BBIJBUTAETCA KOHLENINMA Ilepexofa oT obecre-
YeHUA JOCTYIA K JJOCTOMHOM ¥ 3KOHOMUYHON CU-
CTeMe 3aIUTHI 3[I0POBb ¥ MEAUIMHCKUM YCIyraM
K IIpaBy 4YelioBeKa Ha PENpOAYKTUBHOE 3[0POBbeE.
[IpusHaHue mpaBa Ha 3[J0pOBbe MPOAMKTOBAHO OC-
HOBaMI TeOpyM OOIIeCTBEHHOTO NHTepeca 1 COITIa-
CUeM TOCYAAPCTB-YYaCTHUKOB Ha €ro 3aKpelieHne
[Tobin 2012:225-253].

3amaziHble yyeHble pacCMATPUBAIOT OTHOIIEHMNS,
BO3HMKAOLIVe B OOMACTY 3alIUTBI OKPY)KAIoIlei
Cpefibl 1 9KOHOMIYECKOTO IIporpecca, B KOHTEKCTe
IpaB YeloBeKa 1 CBA3BIBAIOT YCTONYMBOE Pa3BUTIE
c obecreyeHneM TroCyapcTBaMy 3TUX B3aMMOJeil-
CTByOLIMX KoMmmoHeHToB [Human Rights...2019].
IToMnmo 3TOroO, Ha IpUMeEpe pelenuuy eBpoIel-
ckuM npaBoM Konsennuu OOH o poctyne k mH-
dbopmanum, ydacTum oOILIeCTBEHHOCTY B Ipoljecce
IPYHATHA PeIeHNiT U [OCTyIle K IPaBOCYAUIO 10
BOIIPOCaM, KacalomuMcs oKpysKamomeit cpersl (Op-
XyccKkasi KOHBeHIMs 1998 1.), 03ByumBaeTcs mpes
HOPUHATHA TAKUX TIPOLENYPHBIX MHCTPYMEHTOB,
«KOTOpBIE OIIOCPeoBaHHO obecreunBamu Obl PyH-
laMeHTa/IbHOe IIPaBO 4e/loBeKa Ha 0e30IacHyIo 1
3IOpOBYI0O OKpyXawuiyoo cpeny»’. A.M. ConHies
IpY OIIpefie/IeHNN COLMANbHBIX U SKOHOMUYECKNX

' Bceoblyan peknapauma npas yenoseka ot 10 Aekabps 1948 r. Joctyn: https://www.un.org/ru/documents/decl_conv/

declarations/declhr.shtml (accessed 07.02.2021).

2 OHCHR:The Right to Health: Fact Sheet N2 31. 2008. P. 5. URL: https://www.ohchr.org/documents/publications/factsheet31.

pdf (accessed 12.03.2021).

3 ELSA:International focus programme handbook: How to implement Environmental Law in your Local and National Group.
2016. P. 5. URL: https://files.elsa.org/SC/ifp_environmental_law_handbook.pdf (accessed 07.02.2021).
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IpaB 4eloBeKa KaK KOMIUIEKCA IIpaB, IMPM3BAaHHO-
ro obecreynTb WHAMBUAY HOCTOMHBIA >KM3HEH-
HbIil YPOBEHb, YKa3bIBaEeT, 4TO «IIPABO HA 3J0POBbE
TAaKKe COZIEPXKUT SKONOTMYECKYI0 KOMIIOHEHTY»
[ConnueB 2016:196]. YkasaHHBII aBTOp OTMedaeT
pacuMpuTeNbHOE TONKOBaHNUE IpaBa Ha 3[J0POBbeE,
Tpebyloliee OT rOCYAapcTBa «o0ecreyeHns TaKoro
Ka4yecTBa OKPY’Kawolllell cpefbl, KOTOpoe ObUI0 Obl
OmaronpuATHO Isi GM3NYECKOTO U YMCTBEHHOTO
6marononyuns denoseka» [ConHues 2016:197]. Ta-
KUM 00pasoM, CerofjHs MOXHO TOBOPUTb 00 VHAN-
BUJya/IbHOM U KOJUIEKTMBHOM (hopMmare IpaBa Ha
3[J0POBbE 11 €0 TECHOM B3aMMOJENCTBUM C 3KOJIO-
TMYECKVMU IIPABAMIU JIFOJEIL.

Bmustue rpaxpanckoro obmjecTBa Ha opmu-
poBaHNUe JAaHHOTO IIpaBa OOYCIOB/IEHO 3HAYEHUEM
3[I0pPOBbS KaK KOMIIOHEHTA YaCTHOV >KI3HU Ye/loBe-
Ka 11 KOHTPOJIeM 3a COOMI0fieHNeM VHAVNBYYaTbHOM
KOH(QMIEHIMATbHOCTIL 11 IIPABOBOII 3aIMThI IIEPCO-
Ha/IbHBIX JJAHHBIX 110 COCTOSAHMIO 310poBbs. [IpaBo
VHJIVBU/IA HA 3[J0POBbE PAcCMaTpPVBAETCHA KaK VH-
TerpajIbHbIIl /IeMEHT OOIero IpaBa Ha pasBUTHE,
ycTaHoBeHHOro Jlexmapanueit Toicadenetns Opra-
Husanyn O6bepnuennsix Hauit 2000 r.* (mpuHsATa
pesormonyert [enepanbHoit accambnen 55/2). Cr. 24
Hexmapanum mpyu3biBaeT NpeANpUHATb COBMECTHbIE
ycumA «iiA obecredeHns YBaXKeHNs BCEX MEX]LY-
HapOJIHO-IIPM3HAHHBIX TIPaB Ye/l0BeKa U OCHOBHBIX
cBobOJI, BK/IIOYasA IIpaBO Ha pasBurue». Llemn, 3a-
KpemieHHble B [loBecTke fHS B 06/1acTyt ycTOYN-
BOro pasBuTus Ha nepuofp o 2030 r. (Pesomonms
70/1, npunaras leHepanbHoit accambneeit OOH B
2015 1.)°, 6pUIM CPOPMYIMPOBAHDI C YIETOM IIpaBa
Ha 3opoBbe. Cpefu HUX BbIfenAnTcA e 1-3, 6 u
15: moBceMecTHas MUMKBUIAIIMS HUILIETHI BO BCEX ee
¢dopmax u ronozna; obecriedeHne IPOJOBONBCTBEH-
HOJT 0e30IacHOCTY U 3J0pOBOro 06pasa >KVU3HU;
copieiicTBMe 6/1arONOYYNIO BCEX NHANBULOB B JIIO-
00M BO3pacTe; Ha/lM4Me U PalOHA/TIbHOE VUCIIONb-
30BaHNe BOJHBIX PECYPCOB 1 CAHUTAPUIL; 3AINUTA 1
BOCCTaHOBJ/IeHMe dKocucTeM cymn. Ocoboe 3Haue-
HJE YJe/IeHO YKPEIUICHVIO HAL[IOHAIbHBIX CUCTEM
3[[paBOOXpAaHEHMA [JIA MOBBIIEHNA IIOTEHIMA/IA
TOCYapCcTB B OO/MACTH PaHHETO HPeNyINpeKieHNA
VI CHYDKEHUS HAIMOHA/IbHBIX U I7I00a/IbHBIX PYCKOB
I 300poBbs mofieit (1. 3 d).

B xadecTBe CpefCcTB HOCTVDKEHMA Lelny 3 HY>KHO
BBIJIEINTDb OCYyIecTBeHNe PaMO4YHON KOHBEHLIVMN
BO3 no 6opsbe npoTtus Tabaxa 2003 I.; HOAAEPXKKY
VICCTIeOBaHMIA, paspabOTKy ¥ BCeOOIuit JOCTYI K
HeJJOPOrMM BaKI[VIHAM U JIeKapCTBaM; yBelMdeHue
bMHAaHCMPOBaHMA 3[IPAaBOOXPAHEHMA U YKpeIle-
HJe MeMIVHCKMX Kaf[pOB B Pa3BUBAIONINXCA CTpa-
HaX; COBEpUIEHCTBOBAHME CUCTEMBbl PAHHETO IIpef-
YIPeX/ieHNA I7I06a/IbHBIX YTPO3 30POBLIO.

A.A. bBenoycoBa ykasblBaeT Ha IIPOSIB/IEHHYIO
MMPOBBIM CO06111eCTBOM 3a60TY O 30POBbE JIIOfIEN,
BbIpaKeHHYI0 eme B cT. 23 Craryra JIuru Harmit
1919 r. kak TpeboBaHMe 0OeCIeYNTh T'YMaHHBIE YC-
NOBUA TPya M IPMHUMATh Mepbl /A IpefoTBpa-
meHus 6omesHeit u 60ppObI ¢ HUMU [Benoycosa
2013:272]. OHa cumMTaeT, YTO «Ie/IbI0 BKIHOYEHUSA
IpaB 4eJloBeKa Ha 3I0pOBbe B CBOJ, HOPM MeX[Y-
HapOJJHOTO IIpaBa OBUIO pajilMKalbHOE M3MEHeHMe
CTaTyca 4YelloBeKa J I'paK[jaHMHA B CHUCTeMe Ipu-
HATUA pellieHNii TOCYAapCTBOM B CTOPOHY IOBbIIIe-
HIA UM YKPeIUIeHNsA CTaTyca MHAMBuUAa» [benoycosa
2013:275].

Mpbl mopmepk1BaeM aBTOpa B TOM, YTO OXpa-
HUTeNbHAs (QYHKUMA TOCYHapcTBa B cdepe 3710-
POBbS MHAMBUIOB, HAXOMALIMXCA TOJ, €ro IopIuc-
IVKIVEN, YKPeI/IAeTCs IOCPefCTBOM HPUHATUA
MeXIYHapOJHO-IIPAaBOBBIX 00513aTeNIbCTB B cdepe
€CTEeCTBEHHBIX 1 COL[Aa/TbHO-9KOHOMUYECKUX ITPaB
uHauBKAoB. Tak, cT. 35 Xaptuu EC 06 0cHOBHBIX
IpaBax, KoTopas AB/AeTcA 4acTbio JInccaboHcKo-
ro porosopa 2007 r.°, ompenenseT oXpaHy 3[40po-
Bbsl KaK IIPaBO VHAMBHUAA 00paIaTbcs K npodu-
JIAKTUYECKNM MepaM B cdepe 3[paBOOXpaHEeHNA I
HO/Ib30BATbCAA MEAMIMHCKIM OOCTy>KMBaHUEM Ha
YCTIOBMAX, TIPEyCMOTPEHHBIX 3aKOHOZIATeTbCTBOM
rocymapcts — wieHoB EC. IlpaBo Ha 3mopoBbe
TaK)Ke MOXKET TONKOBATbCA KaK peannsanua KOM-
IJIEKCa COIMA/IbHBIX, SKOHOMIYECKUX U MeVLIVH-
CKMX CTaHJAPTOB OJIarONMONYYNs YeIOBEYeCKOi
JTMYHOCTYM C YYeTOM NCIOMHEHMS BbIIIeyKas3aH-
HBIX 0053aTe/lbCTB TOCYAAPCTBAMMU-YYaCTHUKAMM.
INosuuusa MexpyHapogHoro komutera Kpacho-
ro Kpecra (MKKK) cocrout B TOM, 4TO 911 0051-
3aTelIbCTBA MOTYT OBITH pPacIIMPEeHbl HOPMAaTUB-
HBIMI aKTaMM «MATKOTO IIPaBa», KOTOpbIE MIMEIOT
Ie/NbI0 TPENIOKUTb PYKOBOJALIME OCHOBBI I

4 JOeknapauua Tbicauenetna OpraHusaunn O6begmHeHHbIX Hauwmii ot 8 ceHTAabpa 2000 r. JocTyn: https://www.un.org/ru/
documents/decl_conv/declarations/summitdecl.shtml (gaTa o6paiieHuna: 07.02.2021).

5 UN General Assembly: Resolution adopted by the General Assembly on 25 September 2015 “Transforming our world: the
2030 Agenda for Sustainable Development”. URL: https://undocs.org/A/RES/70/1 (gaTa obpaiyeHus: 07.02.2021).

¢ European Union: Charter of Fundamental Rights of the European Union. URL: https://eur-lex.europa.eu/legal-content/EN/

TXT/?uri=CELEX:12012P/TXT (accessed 07.02.2021).
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MPABA YEJTOBEKA

A.l0. AcTpeboBa, E.E. Tynaesa

«yCTAaHOBUTbD JieTa/IN3MPOBAHHbIE CTAHIAPTHI ITPaB
Je/loBeKa»’.

B 10 Xe BpeMA B O3UTUBHOI T€OpUM IIPaB de-
JI0BeKa TIpaBo Ha 3]paBOOXpaHeHMe 3aKpeIlIaeTcs
MOCPEfICTBOM TapPaHTHMPOBAHHOTO TOCYAAPCTBOM
JIOCTYIA VHVBUJIOB K CHCTeMe MEAMIMHCKOro 00-
CTyXVMBaHMA, CAHUTAPHO-TUTMEHNYECKNM CTaH-
JapTaM, 3KOJIOTMYECKON U MNIIEBON 6€e30IacHOCTH,
JIO/DKHBIM YCTIOBUAM TPYyZa 1 OBITOBOI obecreyeH-
HOCTY, MHPOPMALVM IO BOIIPOCaM HPOQUIaKTUKM
3popoBba. VI.A. Komouert mpu may4yeHuy HOHATHA
3l0POBbS KaK COLVA/JIbHOTO O71ara M KOHCTUTYIIU-
OHHOJI LIEHHOCTM YYMUTBIBAET TaKMe €ro CBONCTBA,
KaK YHMBEPCaIbHOCTb ¥ (PyH[aMEHTalIbHOCTD,
BBICOKYIO OLIEHKY KOHKDETHBIMM JIIOfibMU, OOIie-
CTBOM ¥ TOCYHApCTBOM, FapaHTUM NIPOBEJEHNA TO-
CYapCcTBOM 1 OOIIECTBOM Mep IO YKPEIUICHUIO 1
COXpaHEHMIO 370POBbA TPaKlaH. ABTOp OTMevaer,
4TO KOHCTUTYIMOHHOE TIPaBO HAa OXPaHY 3/J0POBbA
dbopMynupyeTcs Kak CyObeKTUBHOE TIPaBO U Mefu-
IIMHCKas TIOMOIIb PacCMATPMBAETCA B KadecTBe ra-
paHTUV TaKOJ OXpaHbI®.

2. MexXgyHapoHO-IPaBOBbIe OCHOBBI IPaBa
VHIVMBUJIA HA 3[[OPOBbe

[Tosunua BO3 cocrouT B TOM, YTO 3[0pOBbE
BBICTYIIAeT B KayecTBEe OJHOTO U3 IIPaB Ye/lOBeKa,
«HAJIATAIOIIeT0 Ha FOCYHApCTBa 0pUAIYEcKoe 005-
3aTe/IbCTBO 00eCIeYnTh HOCTYI K CBOEBPEMEHHOI,
IpPUEMJIEMON U JOCTYIIHOM IIO CTOMMOCTU MeJU-
IIVHCKOJI TIOMOIIY HAJJIeXKAIero KayecTBa, a TakK-
K€ COOTBETCTBYIOINE MIeTepPMUHAHTBI 3[0POBb,
TaKye Kak 6e3oIacHas MNUTbeBas BOJA, CAHUTApNA,
nMIieBble IPOAYKTDI, XKIU/be, CBA3AHHAA CO 37[0pO-
BbeM MH(OPMALVIA ¥ CAaHUTApHOE IIPOCBEIeHNe 1
reHfiepHOe paBeHCTBO»’. IIpumepom Gopmbl Mex-
JlyHapOJfHO-TIIPAaBOBOTO KOHTPOJIA 33 COOMIOfieHNeM

mpaBa Ha 3mopoBbe BO3 cumraeT mpepcraBieHye
TOCYapCTBaMMl YHMBEPCA/IbHBIX IePHOANYECKIX
0630pos (YIIO) Cosery OOH no mpasam uenose-
Ka ¥ JieATeIbHOCTb MeXX/[yHapOHOTO KOMUTETA 110
5KOHOMIYECKIM, COLMA/IbHBIM U KY/IbTYPHBIM IIpa-
BaM.

YeraB (Koncturynms) BO3 1946 r.'° (neiictBy-
fomuit ¢ mompaskamu 1960 1., Pesomounma WHA
12.43) 3akpemisieT B mpeaM6ysie IOHATIE 3[0POBbS
KaK COCTOAHMA IIONHOTO (U3NYECKOTO, JYLIeBHO-
ro U COLVA/IBHOrO Ormaromonyuns, obnajaHme Ko-
TOPbIM MPEJCTaB/IAeT COOOI OfHO 13 OCHOBHBIX
mpas 4enoseka. llenpio BO3 BbicTymaeT mocTike-
HJe BCEMM HapOlaMyl BO3MOXKHO BBICLIETO YPOBH:A
3gopoBbs (cT. 1 Ycrasa). CormacHo cr. 21 Ycrasa
BcemupHas accambriest 3fpaBOOXpaHeHNs, KOTOpas
dopmupyeTcss U3 JeNeraToB TIOCYAAPCTB-YICHOB,
HaJle/leHa TIOTHOMOYMAMM YCTAHOBJIGHNS CaHUTap-
HBIX Y KapaHTVMHHBIX TpeOOBaHMIT, HOMEHK/IATypPbl
3ab0/1eBaHMIl, CTAHAPTOB AMATHOCTUKY 11 Oe3Bpef-
HOCTY OMOIorndeckux u GpapMaKonIorndecKmx mpo-
IYKTOB, MIX PEK/IaMbl ¥ IPJIBIKOB B MEXYHAPOITHOI
TOPTOBJI.

B 2020 r. Hayanoch popMmpoBaHue T. H. «KOBUJ-
Horo» npasa [I'ynsesa, Tpukos 2020] Ha HalMOHaNb-
HO-IIpaBoBOM ypoBHe. BO3 u MexpyHapopmHblit
KOMUTET 110 TAKCOHOMMM BYPYCOB BK/TIOUNIV KOPO-
HaBupycHyio nHdpekyo (COVID-19) B MexayHa-
ponHyto knmaccudukanyo 6onesHerr'. Tem cambiM
BO3 nonyumna mpaBo oOBSBIATD Mepbl 1o 0be-
CIIeYEHMIO TOTOBHOCTU ¥ IIPU3BIBATb IOCYAApPCTBA
K pearnpoBaHMI0O Ha 9TO 3abosneBanue. 11 mapra
2020 r. BO3 o6bsiB1/Ia TIEPBYIO B ICTOPUM YeTIOBe-
4eCcTBa BBI3BAaHHYI0 KOPOHABMPYCOM IIaHAEMMUIO'?,
IpM KOTOPOII MMPOBOE COOOILIECTBO He B COCTOS-
HMM U30€XaTh HETaTUBHOTO BJIVAHUA IAHAEMUN
Ha I71006a/IbHYI0 SKOHOMUKY U TOprosyo'. MHorue
U3 TOCYflapCcTB — y4acTHMKOB BO3 mpuHAmm peit-

7 International rules and standards for policing: reference. Geneva: ICRC. 2015. P. 13.

& Konouen N.A. MpaBo Ha 0xpaHy 300pOBbA 1 MeANLMHCKYIO NMOMOLLb KakK KOHCTUTYLIMOHHAs LIeHHOCTb. ABToped. Aucc. ...
KaHg. topua. Hayk. CM6.2010. C. 10.

° BceMupHas opraHu3auus 3gpaBooxpaHeHus: Mpasa yenoseka 1 3goposbe. OcHoBHbIe dakTbl. 29.12.2017. OocTyn: https://
www.who.int/ru/news-room/fact-sheets/detail/human-rights-and-health (nata o6pawenuns: 07.02.2021).

19 BcemmpHas opraHu3aums 3gpaBooxpaHeHus: OCHOBHble JOKYMeHTbI. 48-e n3g. 2014. Joctyn: https://apps.who.int/gb/bd/
PDF/bd48/basic-documents-48th-edition-ru.pdf?ua=1#page=9 (gata obpaiieHus: 07.02.2021).

" World Health Organization: Naming the coronavirus disease (COVID-19) and the virus that causes it. URL: https://www.who.
int/emergencies/diseases/novel-coronavirus-2019/technical-guidance/naming-the-coronavirus-disease-(covid-2019)-and-
the-virus-that-causes-it (nata obpatyeHus: 07.02.2021).

12 TlaHgemMms — 3T pacnpoCTpaHeHe HOBOro 3a60sieBaHA B MUPOBbIX MacluTabax. Cm.: BcemmpHas opraHm3auma 34paBoox-
paHeHus: YTo Takoe naHaemus? 24.02.2010. JocTyn: https://www.who.int/csr/disease/swineflu/frequently_asked_questions/
pandemic/ru/ (naTta obpaiyeHus: 07.02.2021).

13 BcemypHas opraHu3auusa 3gpaBooxpaHeHus: BctynuTenbHoe cnoBo [eHepanbHOro AvpekTopa Ha npecc-6prduHre no
COVID-19 11 mapTta 2020 r. Joctyn: https://www.who.int/ru/dg/speeches/detail/who-director-general-s-opening-remarks-
at-the-media-briefing-on-covid-19---11-march-2020 (accessed 07.02.2021).
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CTBUTEIbHO OecrperiefieHTHbIe Mephl 10 6opbbe ¢
koponasupycoM [Denisenko, Trikoz 2020], mposenn
KapaHTMHHbIE MEPOIIPYATIIA U YCTAaHOBVJIM OIIpefie-
JIeHHbIe OTPaHIYEHN IIPAaB IPAXIaH COITIACHO Tpe-
6o0BaHuAM 0011eCTBEHHON 6e3omacHocT !,

Hoxmag OOH o menax ycToiiuMBOro pasBUTHA
2020 r. BkmO4YaeT Takue (GaKTOpPHI BIMAHWS HaH-
fieMU¥ KOPOHABMpPYCa Ha BBIIOJHEHME BBINIEYKa-
3aHHOJ Iemu 3", Kak yMeHbIIeHMe IIporpecca IIo
CHIDKEHUIO MATEPMHCKONM U JI€TCKO CMEPTHOCTH;
HOBBIIIEHNME YVC/IA JKEHIINH C HeXeTaTelbHOI Oe-
PEMEHHOCTBIO M3-3a2 OIPaHMYEeHMA JOCTYIA K Me-
IVILIMHCKUM YC/TyTaM U IPOIYCKa MEAMIIMHCKMX OC-
MOTpOB; HapylleHue [ieATeTbHOCTI 0 TpebyeMoii
VIMMYHM3AIMY fIeTeit; Iepe6on B OKa3aH!M MeMKO-
CaHUTAPHBIX YCIYT B OTHOIIEHMN JPYIMX 3abose-
BaHmit (BUY, manspus, Tybepkyies, Tponndeckue
0071e3HM), KOTOPBIM He YAe/sAeTCs JO/DKHOe BHUMA-
HJie; HEeJIOCTATOYHOCTb MEJMIMHCKOIO IIepCOHaa
M OIIaTa PAcXOfj0B HA 3[PABOOXPaHEHNE CaMMIMM
nanyeHTaMy. OCHOBHOII BBIBOJ] COCTOUT B TOM, YTO
MMPOBOMY COOOIECTBY OYIeT CTIOXXHO MCIOTHUTD
cBOe 0053aTeNbCTBO 00ECIeYNTh HACETICHNIO BCe-
o6umit oxBaT ycryramu 3gpaBooxpaHeHus K 2030
I. TIpy CTabwiMsalyuy HBIHEIIHNUX TeHeHIuit'e.
Lenp pearensHoct OOH u rocymapcTB-uneHOB B
COBpEMEHHBIX YCTIOBUAX — obecredeHne JOCTYyIa K
6e30macHbIM, 9 (HeKTUBHBIM ¥ JOCTYIIHBIM II0 LjeHe
OCHOBHBIM JIEKapCTBaM, BaKIMHAM, CPeICTBAM VH-
IVIBUJYa/IbHOV 3aIUTHI ¥ MEAMUIIMHCKOMY 000pyzio-
BaHIIO, KOTOPBIe TPeOYIOTCs 11st 60pbOBI ¢ KOPOHA-
BUpYCHOI nHpeKumeir'.

HyxHO ykasaTb, YTO B COfEp>KaHUM YHMBEp-
CaJIbHBIX MEXIYHAPONHBIX JOTOBOPOB, BK/IIOYAI0-
IIMX IPaBO YeJloBeKa Ha 3[J0POBbe, IMPYCYTCTBYET
00T IPYHINIT HEYICKPUMUHALNN. ITO 110 607b-
IIeT 9acTU OTHOCUTCSA K 3aILUTe YA3BYMBIX KaTero-

PpuIt, TAKUX KaK IeTH ¥ KEHIIMHBI € X 0COOEHHBIMM
HOTPeOHOCTAMM; MUTPAHTBI, O€XKEHIIbI U aTlaTPUJBL,
obmajjaroniye CrenyaabHbIM IPAaBOBBIM CTATYCOM
Ha TEPPUTOPUM TOCYHApCTBA IpYEMa; IMOXKUIIbIE
JTIOIM Y VHBAJIMABI, HY>K/JAIOLIMeCs] B TIO/THOLIEHHOM
[I0/Ib30BaHMM OOIECTBEHHBIMM ¥ MEIUIHCKIMM
JIOCTVDKEHUAMM KaK paBHbIe WIEHBI COLMYMa; pa-
HeHble 1 6OJIbHBIE TUIIA B YC/IOBMAX BOOPY>KEHHDIX
KOH(/IMKTOB, HAXOASALIMECS TIOf, 0COOBIM OKPOBU-
Te/IbCTBOM. [IVICKpMMIHAILINSA O3HAYAET 3[1eCh /TI060e
HeO/IaronpusATHOE pasjndue, OrpaHIdeHe VI VIC-
K/II04YeHNe, IMeIolIee 11e/Ibl0 3aTPYAHUTD VI YHUY-
TOXWUTh BO3MOXXHOCTb YBaXKaTh, IPU3HABATH VN
co0/IofaTh Ha paBHBIX Hayajax OCHOBHBIE IIpaBa 1
CcBOOOIBI MHANBULIA.

IIpaBo Ha HamMBBICIIMII JOCTVDKMMBI YPOBEHD
bu3NYIeCcKOro WM ICUXUYECKOTO 3I0pPOBbs, yCTa-
HOBJIEHHOe MeXIyHapOHbIM IIaKTOM 00 9KOHO-
MMYeCKUX, COLMATbHBIX M KYIBTYPHBIX IIpaBax
1966 1" (4. 1 c1. 12), 06ycnOBIEHO HaNMMYUEM JiO-
CTyIIa K pe3y/IbTaTaM Hay4HOTO mporpecca B chepe
3[[paBOOXPAHEHMsI U BBICOKOKAUYeCTBEHHBIM COLI-
QJIBHBIM ¥ MEIMIMHCKUM ycmyraM. Mepamu, mpep-
IPVHUMAEeMbIMY TOCYJApCTBAMM — YYaCTHUKAMM
[TakTa mj1s1 ero peanmsanuy, BBICTYIIAIOT: obecIie-
YeHMe COKpALIeHNUS JeTCKOI CMepPTHOCTH, 30pO-
BOe pas3BUTME JieTeil, YIydllleHue BCeX acIeKTOB
TUTVeHBI, IpeyIpeXieHNe 1 TedeHe SMueMude-
CKIX, 9HJIeMUYECKIX, IPO(ECCHOHATIBHBIX U MHbIX
3abomeBaHMit 1 6opbba C HNUMM, CO3[aHME YCIIO-
BUIT, 00€CIeYrBaIOIINX MEIMIVHCKYI0 HOMOIIb 1
MeJMIVIHCKMIT YXOfi. 3aMeyaHye OO0Iero mopsjka
14, npunaroe Kommrerom OOH mo sxoHOMMue-
CKMM, COLMANbHBIM M KYABTYPHBIM IIpaBaM Ha
ouepenHoit ceccunt B 2000 I.'°, yTOYHsET OCHOBHBIE
97IEMEHTbI, KOTOPbIe OIPENe/AI0T MPABO Ye/0BeKa
Ha 3JI0pOBbe:

* BcemypHas opraHusauvsa 3apaBooxpaHeHuns: CmardyeHve nocnefcteuii COVID-19 gna ToproBnv M pbiHKOB MPOAO-
BonibCTBMA. CoBMecTHOe 3asBneHuve Lo [yHbioa, Tegpoca AaxaHoma lebpeiiecyca u Pobepty AseBepy, reHepasibHbIX
anpektopos ®AO, BO3 n BTO. 30.03.2020. JocTyn: https://www.who.int/ru/news-room/detail/30-03-2020-joint-statement-
by-qu-dongyu-tedros-adhanom-ghebreyesus-and-roberto-azevedo-directors-general-of-the-food-and-agriculture-organ-
ization-of-the-united-nations-(fao)-the-world-health-organization-(who)-and-the-world-trade-organization-(wto) (gata 06-
paweHus: 07.04.2021).

> ObecneueHre 300pPOBOro obpasa XKU3Hu 1 CopencTare Gnarononyymnio AnsA Bcex B 1l060M Bo3pacTe.

16 United Nations: The Sustainable Development Goals Report, 2020. URL: https://unstats.un.org/sdgs/report/2020/ (accessed
07.02.2021).

7 OOH: MexpayHapoaHoe COTPYAHMYECTBO B Lienax obecneyeHns rnobanbHOro fJOCTyna K nekapcTBam, BakLyHam 1 Meau-
LMHCcKomy obopyaoBaHuio ana npotusogerictaua COVID-19. 20.04. 2020. JocTyn: https://undocs.org/ru/A/74/L.56 (nata 06-
paweHus: 07.02.2021).

8 MexxpgyHapoaHbIi NakT 06 SKOHOMUYECKHX, COLManbHbIX 1 KyNbTypHbIX MpaBax oT 16 Aekabpa 1966 r. JocTyn https://www.
un.org/ru/documents/decl_conv/conventions/pactecon.shtml (aata o6paLyeHnsa: 07.02.2021).

19 DKoHOMUYeCKMI 1 coumanbHbli coBeT OOH: 3ameuaHme obuero nopagaka N°14 (2000) «Bonpochl cyLiecTBa, BO3HUKatoLLme
B X0fe ocyLiecTsieHna MexayHapogHOro nakTa o CoLMasbHbIX, SKOHOMUYECKUX 1 KyAbTypHbIX Npasax». 11.08.2000. JocTtyn:
https://undocs.org/ru/E/C.12/2000/4 (nata obpalyeHuns: 07.02.2021).
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- JOCTaTOYHOE KONIMYeCTBO (PYHKIVIOHVPY-
IOIIMX YYPEeXJIEHWIT, TOBAPOB, YCIYT M IPOTPaMM B
chepe 31paBOOXpaHEHNA U UX JOCTYIIHOCTD;

- IIpUeM/IeMOCTb, IOHMMaeMas KaK COOTBeT-
CTBME TIPUHIVIIAM MEAULIMHCKOI STUKM U KYIbTYP-
HbBIM KPUTEPUAM;

- KayecTBO, OIpefesAeMOe HaIM4ueM KBa-
MUQULPOBAHHOrO MEAMIIMHCKOTO TIepCOHAa, Ha-
Y4HO IPOBEPEHHbIX 1 IIPUTOJHBIX MEAMKAMEHTOB I
MeJMIHCKOTO 000pyIoBaHMs, 6€301acHOI MUThe-
BOJI BOJIbI 11 /JeKBATHBIX CAHUTAPHBIX YCIIYT.

Kommnccnert OOH no npasam denoBeka B 2002 T.
ObU1 yupexxzieH ManaaT CliennaabHOro JOK/IagdMKa
IO BOIIPOCY O ITpaBe KaXK/J0ro 4e/l0BeKa Ha HaMBBIC-
VI JOCTVDKMMBII YPOBEHb (PU3MYECKOTO U ICUXN-
4eCKOTO 3/I0pPOBb, JIENICTBIE KOTOPOrO BO30OHOB-
neno Coerom OOH 1o mpaBam yenoseka B 2019 .2
3ajjayaMy TaKOro MaHJaTa BBICTYNAIOT: cOop, 3a-
IPOCHI, TO/TyYeHue 1 0OMeH MHpOopMalLyert o ocy-
IeCTB/ICHUIO IIPaBa Ha 3[I0pOBbe; KOOPAMHALVA CO-
TPYAHMYECTBA C 3aHTEPECOBAHHBIMU CTOPOHAMM B
3TOV 00/1acTy; MOATOTOBKA JOK/IAZ0B 00 OCyIlecT-
BJICHUV IIpaBa Ha 3[JOPOBbE M PEKOMEHJALVIl II0
€ro IOOLIPEHNI0 U 3aINTe; pelleHNe KOHKPEeTHBIX
BOIIPOCOB, CBA3aHHBIX C IPEIIONaraeMbIMI Hapy-
IIEHNAMM YKa3aHHOro npasa. CrienyaabHBIM J0-
KJIAT4MKOM YfeIAeTcs 0c060e BHUMAHME peajnsa-
MY TIpaBa Ha 3[J0POBbE YA3BUMBIMU KaTETOPYAMM
HaCeJIeHVIA.

B noxnape, npencrasneHHoM B uwoste 2020 . Ha
75-it ceccun Tenepanmbhoit accambnen OOH, ot-
Me4eHO, YTO IJI00abHOE PaCcIHpPOCTpaHEeHNe KOpo-
HaBUPYCHOJ MHGEKLUM U BO3JEIICTBIE Mep IO ee
CHeP>KUBAHUIO «HAITALHO VWUIIOCTPUPYIOT B3aMMO-
3aBJMCUMOCTD, B3aVIMOCBSI3aHHOCTDb M HEJIeIMMOCTD
npas 4esoBeka» (1. 5). JJOKIafuuK OTHENbHO pac-
cMarpuBaeT 0cobble MOTPeOHOCTV KOPEHHBIX Ha-
POZNOB, MOXMUIbIX JIIOfEN, HeTel, HaXONALIUXCA B
ICUXVATPUYECKMX KIMHMKAX M YUPEXKACHUAX CU-
CTeMBI COLMA/IbHOI OIleKN, Oe)KeHIIeB ¥ MUTPAaHTOB
B KOHTeKCTe obecIeyeHMs UX IIpaBa Ha 3J0pOBbe
0e3 JUCKPUMUHALIMA U C YI€TOM TaKUX IOTPeOHO-
CTell M PYCKOB, KOTOPBIM OHM TOfiBep)KeHbl. Cpepn
BBIBOJIOB JIOK/IaJIa COIEPXKUTCS TIO/IOKEHMe, TTie BCe-

00wt JOCTYI K MEAMLUMHCKUM YCIyraM OIperie-
JIIeTCsT B Ka4eCTBe BbIP)KEHNsI IIpaBa Ha 3[J0POBbeE,
TIOfi/IeP>KIBAEMOTO YIIPAB/IIEMBIMIL U JOCTYITHBIMU
CUCTeMaMy 3[;paBOOXPAHEHN)s] Ha HAIMOHAbHOM
ypoBHe (1. 51).

3. MexXxayHapoOgHO-IIPaBOBbIE IPMHIUIIBI
3aIUTHI IPaBa HAa 3J0POBbE B YCIOBMAX
BOOPY>KeHHBIX KOH(IIKTOB

CrouT OTHENbHO OCTAHOBUTbCA Ha MEXIYHa-
POIHO-IIPAaBOBBLIX OCOOEHHOCTSAX 3aIIUTBI PAaHEHBIX
U GONbHBIX JINI| B YCIOBMAX BOOPY)KEHHBIX KOH-
(GIMKTOB, KOTOPbIE 3aKPEIUIEHBI MeX/YHapOJHBIM
rymanuTapHbeiM ipaBoM (MITI). Kak usBectHo, XKe-
HEBCKOe IPaBo, IpeAcTaB/AoLee cob0il OTHeNb-
Hyio noporpacnp MITI, uMeer 1enpio obecriedenne
MEXYHapOJHO-IIPaBOBON 3aLIUThI )KEPTB BOVHBI, K
KOTOPbIM OTHOCATCA B TOM 4MCJIe YKa3aHHbIE IUIIA.
Cr. 12 JKeneBckoit koHBeHIM [ 06 ymydiueHun
Y4acT!U PaHEHBIX 11 OOJIbHBIX B AEJCTBYIOIINX apMU-
Ax 1949 r.” ycTaHaB/IUBALT, YTO IMYHBII COCTAB BO-
OPY’KeHHBIX CUJI ¥ IHbIe KaTeropuy KOMOATaHTOB, B
ClIydae VX paHeHUA W O0/e3HY JO/DKHBI «I10/1b30-
BaTbCS MOKPOBUTENIBCTBOM 1 3AIIMTON TIPU JIFOOBIX
obcrosATenbcTBax». CTOPOHDI, HAXOAALIMECA B KOH-
¢bmKTe, BO BIACTU KOTOPBIX HAXOJATCA PaHEHbIe 1
00/bHbBIE, TAPAaHTUPYIOT UM T'yMaHHOe oOpalleHue
U yxof 6e3 KaKoit 651 TO HU ObIIO AUCKPUMMHALIVIN.
3arpelleHpl IOOble IOCATATeNbCTBA HA >KU3HD 1
JIMYHOCTD, JOOUBAHME MY YHUYTOXEHME STVX JIVIL,
UCIIO/Ib30BaHME 110 OTHOLIEHMIO K HUM IIBITOK, ITPO-
BefleH1e OVOIOTMYeCKNX OIbITOB, IpefHaMepeHHOe
ocTaBjIeHNe 0e3 MeIMIMHCKOI MOMOIIM 1 YXOfid 1
IpefyMbllIJIEeHHOE CO3/laHMe YCTIOBUIL I/ UX 3apa-
KEeHMA.

OcHoBHbIe QYHKINY OKa3aHNA IOMOLIY U YXOZa
3a paHeHbIMM U OONIBHBIMY B YC/IOBMAX BOOPY)KEH-
HBIX KOH(/IMKTOB BO3/I0KEHBI Ha MEAMIVHCKMIL 1
CaHMTAPHBIN IIepCOHAJI BOWIIVX CTOPOH, KOTOPBIIA
MOXET OBITb IPENCTaBlIeH KaK BOECHHO-MeJVIVIH-
CKOIJI CITY>K001, TaK ¥ TPOKFAHCKMMM CIIeLMaIiCTa-
MM, Ha3Ha4aeMBIMM 3TUMM CTOpOHamMy [Muikypo
2017:111-115]. MexmyHapogHO-IIPaBOBOI CTaTycC

2 Mangat CneumanbHoro foknaauvka yupexpaeH Pesontounein Ne 2002/31 Komuccum OOH no npaBam yenoseka, noaaep-
»KaH 1 npoaneH Pesontoumeinn N2 6/29 Coseta OOH no npaeam yenoseka 2007 r. JeicTBne MmaHaaTa Bo306HoBNEHO Pe3onio-

yment N2 42/16 Coseta OOH no npaBam yenoseka 2019.

21 TeHepanbHaa accambnea OOH: 3anuncka lfeHepanbHoro cekpetapa «[paBo Kax4oro YesioBeka Ha HamMBbICLIVIA JOCTVXKM-
MbIi1 ypOBEHb GM13NYECKOTrO 1 NCUXUYECKOro 380poBbax. 20.07.2020. JocTyn: https://undocs.org/ru/A/75/163 (paTa obpalue-

HuA: 07.02.2021).

22 XeHeBcKas KOHBEHLMSA 006 ynyuULleHNI YYacTU paHeHbIX 1 60/IbHbIX B AENCTBYIOLLMX apMUAX OT 12 aBrycTa 1949 r. locTyn:
https://www.icrc.org/ru/doc/resources/documents/misc/geneva-conventon-1.htm (gata o6patierus: 07.02.2021).
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MeJVIVHCKOro nepconana cesasan B MITI ¢ temn
3aIUTHBIMY QYHKIVSMY, KOTOpble OH OCYIIeCT-
BJIsieT IPYIMEHNTENbHO K PAaHEHBIM 1 00/IbHBIM. TaK,
ero IpefCcTaBUTeM He MOTYT OBITb IIPM3HAHBI BO-
eHHOIICHHBIMY; OHM O0JIafjaloT IPaBOM HOUIEHMS
M WCIONb30BAHMS 3aIIUTHOM M OTINYUTETHHON
9MO71eMbl, 6eCIIPeNATCTBEHHOTO HOCTYIIA K MeCTaM,
I7le HaXOHATCS paHeHble U OOJbHBIE, IOTydYeHMs
COMIEVICTBMSL OT BOEHHBIX BJIACTEN IIPY BBINOJHE-
HUM MeIMIVHCKUX (QYHKINIL; TO/DKHBI COOMIOATD
HPVHINIIBL HEMTPATBHOCTI U 6eCIpUCTPACTHOCTI
B CBOE€II JIeATeTbHOCTH.

HononuutenbHelit npoTokon K sKeHeBCKUM
KOHBeHIMAM 1949 r., Kacarommiicsa 3alyThl )KEePTB
MEXIYHAPOJHBIX ~ BOOPY)KEHHBIX  KOH(QIMKTOB,
1977 1. (ITporokon I)* B ct. 8 paciunpsiet 3HaueHMe
TEPMMHOB «PaHEHbIe» 1 «OO/IbHBIE» 1 BK/IIOYAET B
3TY KaTeropuIo «Kak BOEHHOCTY>KAIINX, TaK U TPaXK-
JIAHCKMX, KOTOpble BCTIE[CTBME TPaBMbl, OOe3HM
VIV IPYTroro Gpuanyeckoro M ICUXNYeCKOTo pac-
CTPOJCTBA MU MHBAMIHOCTU HY>KAAIOTCA B MefIU-
ILIMHCKOJ1 IIOMOIIY M/IV YXOfie ¥ KOTOPbIe BO3[epKu-
BAIOTCS OT JIIOOBIX BpaKmeOHbIX meiicTBuit». K ux
YJC/Ty MOTYT OTHOCKUTbCSI GepeMeHHbIe >KeHIMHBI
U POXXEHUIIbI, HOBOPOX/IEHHbIE MIeTV, MHBa/NUMDI,
MOXWJIbIE JIIOIM, MHTepHMPOBaHHbIe Muia. [lomumo
TOTO, YTO OHY IO/Ib3YITCA 0011elT 3aLTOIL, yBaXKe-
HUeM, IPUHIUIIOM HeJVICKPYMMHAINM, TYMaHHBIM
obpalieHueM, IIpaBOM Ha He3aMe[IUTENbHYI0 Me-
IMLVHCKYIO IIOMOILb 1 yXOf, cornacHo cT. 10 ITporo-
Kona I, MeMIMHCKMII [TepCOHAI BOIIIUX CTOPOH
00513aH BO3[IePXKMBATHCA OT MIPOLEAYP, KOTOpbIE He
TpeOYIOTCS TI0 COCTOSTHMIO UX 3[,0pOBbsI, OT HaHe-
ceHMsl PU3MYECKUX YBEUNMIL, IPOBEEHNsI HayIHBIX
9KCIIepMMEHTOB, YZla/lleH)sI TKaHell 1/IJ OPTaHOB I
Hepecajikif, OT IIpefiHaMePeHHbIX YIYILeHMIt B /iede-
HUM U [O/DKEH BECTU 3aINCU BCEX MEeIMIIMHCKUX
IPOIIefyP, OTKPBITBIX [/ IPOBEPKU epKaBaM-II0-
kposurenpHuiam (ct. 11). Takxe c1. 12 I[Tporokona
I obecrnieunBaeT 3amUTy MEAMUMHCKUX POPMMPO-
BaHUI OT BOEHHBIX HaITafieHUIA.

Ilo Hamemy MHeHMIO, B JKeHeBCKOM IIpaBe Ipe-
obmajiaeT TeHAEHIVsI PacCMAaTPUBATh IIPaBO VHANU-
BIfIa Ha 3[JOPOBbe KaK HEOTheM/IeMYI0 YacTb IIpaBa
Ha >KV3Hb, 0COOEHHO 3HAYMMOTO Ji/15 IIOKPOBUTENb-
CTBYEMBIX JIUI] B YCTIOBMAX BOEHHOI CUTyallMN. JKC-
TpeHHOe OKa3aHMe MeIMIIMHCKO IOMOIIY paHEHbIM

¥y OONbHBIM ABIAECTCA MEXIYHAPOJHO-IPABOBBIM
TpebOBaHMEM K BOKIIOIIVM CTOPOHaM, YTOOBI CO-
XPaHUTDb BOGHHOCTY KAIVM U TPaXKJaHCKVM JIMIIaM
IPaBO Ha JKM3Hb, C TEM YTOObI 00eCIIeUnTh yBaXKe-
HJe Ye/I0BEYeCKOr0 JOCTOMHCTBA U (U3UYECKYIO
HeNpUKOCHOBeHHOCTb. B.A. Kapramknuu 3ameuaer,
4TO «ogHOBpeMeHHOe npumeHennre MIIITY n MITI
IO03BOJIAET MaKCMMAaJIbHO TIO/IHO 3aILMIATh OCHOB-
HbIe TIpaBa 1 CBOOOJBI YeOBEKa», U YKa3bIBaeT Ha
HepPCIeKTUBY UX MO3UTMBHOTO B3aMMOJEVICTBUA 1
nocreneHHoit nurerpanyn [Kapramkuu 2012:116].

CrierasnbHbIIL CTaTYC U 3aKpeIieHHble 00s3aH-
HOCTJ MEMIIMHCKOTO IIePCOHA/Ia B BOGHHBIX 00CTO-
ATE/IbCTBAX CBA3aHBI C 0COOCHHOCTAMY peaTi3alum
IpaBa PaHEHBIX ¥ OOJNBHBIX HAa 3JIpaBOOXPaHEHMe
C y4eTOM TapaHTHil, TpeOyeMbIX OT IOCYAapCTB —
y4acTHMKOB JKeHeBCKMX KOHBEHLMII O 3aluTe
JKepTB BOVHBI 1949 I. ¥ IPOTOKOJIOB K HUM.

4. Oco6ble rapaHTHM 3AIUTHI IPAB >KEHIIVMH 1
JeTeli Ha 370POBbe

Crerndnka 3aIyUThl IpaB fieTell M )KeHIIMH Ha
3[0poBbe TpebyeT OT[EMBHOTO MeXAYHAPOITHO-
IPaBOBOTO aHA/IN3a 1 fieTanbHOro nsydenus. Cr. 24
KonBeHnnuu o npasax pe6enka 1989 r.* sakpennser
B KayecTBe IMPMOPUTETHOTO IpM3HAHNE IpaBa pe-
OeHKa Ha II0/Ib30BaHMe Haubojee COBEPLICHHbIMM
yCITyraMy CUCTeMBbl 3[]paBOOXPAaHEHN U CPeCTBa-
v nedeHns. OHO peanusyeTcs IOCPeICTBOM Iiep-
BUYHOI MeMKO-COLMa/IbHO HOMOIY, O60pbOBI C
00/Ie3HAMNU U HefoefjaHNeM, YITydlleHns OKpy»Xa-
IOLel Cpefibl, OXPaHbl 340POBbA MaTepeil B JOpo-
JIOBBIIT ¥ TIOCTIEPOSIOBBII IIepyof, NHPOPMUPOBAH-
HocTy obuiectBa u npodwraktku. [Tomumo atoro
C.E. CMupHBIX BbIfienisieT CyObeKTUBHbIE IIpaBa fie-
Tell, 3alMTa KOTOPBIX OCYLIECTB/AETCA dYepes Mpu-
3HaHIe: TIPaBO JIeTell, HaXOAIIMXCS Ha MOIeYeHNN
C LIe/IbI0 YXOJia 33 HUM, VX 3aLIUTBI, PM3UYeCKOro
VIV TICUXMYECKOTO JIedeHMs, IPABO «Ha NepUOfiu-
YeCKyI0 OLIEHKY IIPeOCTAB/IAEMOrO MM JIeYeHIUA»
[CmupHbix 2019:82].

[Ipencrasnsercs, 4To B cofiep>kanue KonseHmn
o0 mpaBax pebenka 1989 r. 3amoXeHa Takas MeXJy-
HapOJHO-TIPaBOBas KOHLEMNINA, COITACHO KOTOPOIi
ieTH ABJIAITCA IOTHONPABHBIMM MHAMBULAMU 1
06/1a71a10T HapaBHe CO B3POC/IBIMU JIIOAbMM IIpaBa-

2 NlononHuTenbHblA MpoTokon MKeHeBCKMM KOHBEHUMAM OT 12 aBrycta 1949 r., Kacalowminca 3almTbl XepTB MeXayHa-
POAHbBIX BOOPYXEHHbIX KOHONMKTOB. [locTyn: https://www.icrc.org/ru/doc/assets/files/2013/ap_i_rus.pdf (nata obpaiieHus:

07.02.2021).

24 KoHBeHLMA o npaBax pebeHka oT 20 okTAbpa 1989 . JocTyn: https://www.un.org/ru/documents/decl_conv/conventions/

childcon.shtml (nata o6patyeHus: 07.02.2021).
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Mi 1 cBobozamu. OrpaHndeHHas JjeeCioCOOHOCTD
fieTell 110 BO3PAcTy AO/DKHA OBITh KOMIIEHCHPOBA-
Ha 003aHHOCTAMIU IIO 3allUTe VX IIpaB, BO3/arae-
MBIMJ Ha POJUTENEN, ONIEKYHOB MM IIONEeYNTENIeN,
rpaXJaHCKoe 00I[ecTBO ¥ MPOdUIbHBIE TOCYHAp-
CTBeHHble yupexjeHus. CrelyagbHbIM HPUHIN-
IIOM 3aIIUTBI TIPaB ¥ CBOOOJ JeTeil, 3aKpeIIeHHBIX
KoHBeHIMeil, ABIAeTCA Hawlydllee obOecredeHue
uHTEepecoB pebenka (4. 1 cT. 3). DTOT >Ke MPUHIMII
HpyUMeHsAeTcA B cepe 3APaBOOXPAHEHVA M OKasa-
HMA MEIULIMHCKUX YCTYT, KOTOpbIe IIpefiHa3HaueHbI
1151 obecreyeHyst 0COOBIX IIOTPeOHOCTeI! HeTeil.

Kousenmms OOH o nmukBupjanmu Bcex ¢opm
[VICKPUMMHALMM B OTHOLIEHMY >KeHIH 1979 r.»
TaKXKe MpeJIoaraeT Haauume ocoObIX MOTpeOHO-
CTell yKa3aHHOII KaTeropuu. 31ech MeXXIyHapOJHO-
IpaBOBas perlaMeHTAlVsA TIPaB KEHIIVH BbIpaXa-
eTCsl IPeXKZie BCero B YCTAHOBJIEHMY 0CO0bIX hopM
3alMThI XKEHIVH KaK HOCHUTeNell MaTepPUHCKUX 1
ceMeitHbIX (yHKUML. KoHBeHIMs ycTaHaBnuBaeT
IPaBO JKEHIIVH Ha 3[J0pPOBbe, KOTOPOE BK/IIOYAET:

- IIpaBO Ha OXPaHY 3[J0pOBbs 1 Oe30IacHbIe
YC/IOBVA TPYAA, YYUTIBAOLINE B TOM YNC/Ie COXPaH-
HOCTb QyHKIMY Ipofo/DKeHus popa (1. «f» 4. 1 cT.
11);

~  3aIUTY 3[0POBbA B NIepUOJ GepeMeHHOCTI
Ha BPeHbIX BUfiax pabot (1. «d» 4. 2 cT. 11);

- 3ampeT AMCKPYMVHALIN U PaBHbI JOCTYII
MY>KYMH ¥ XKeHIIVH K MeVLIHCKOMY 00CTy>KIBa-
HMIO ¥ IJTaHMPOBaHuIo ceMb (4. 1 ¢T. 12);

- IIpefoCTaBeHUe >XEHIIVHAM OOCTyXuBa-
HYsA 11 O€CIUIATHBIX YCTYT B IIEPYOJ, POFIOB, bepeMeH-
HOCTY ¥ KOpMJIeHNs feTel (4. 2 ¢T. 12);

- OpraHM3alMI0 JOCTYIA K CHCTeMe 3[paBo-
OXpaHEeHMs B CEeNbCKON MecTHOCTM (I «b» 4. 2 cT.
14).

CreranbHbIM MeXX/[yHapOJJHO-TIPaBOBBIM
IPVMHIUIIOM YKa3aHHOJ KoHBeHIMM BbICTymaeT
MoauGUKAIVs COLMAIBHON M 3TUYECKON MOZE/N
HOBEJIeHNA MY>KUMH ¥ XKEHIIVIH C TeM, 4TOObI Nc-
KOPEHWUTb IIPepacCyiky M YHPasgHUTb 0ObIdan,
OCHOBAHHBIE «Ha VJiee HeIOTHOLIEHHOCTY W/IN TIpe-
BOCXOJICTBA OJJHOTO 13 TIOJIOB VIV CTEPEOTUITHOCTI
PO MY>XYMH U SKeHIUH» (11 «a» cT. 5). [Ipemycmo-
TPeH TaK>Ke JOCTYII XXEHIVH K MHPOPMAIUI 10 BO-
pocaM 00pasoBaHMs ISl «COMENCTBUs obeciede-
HMIO 3[I0POBbSA U OTATOCOCTOAHMSA CeMell, BK/IIYas

MHGPOPMALMIO ¥ KOHCY/IbTAIMM O IUTAHMPOBAHUM
pasmepa ceMbi» (1. «h» crt. 10).

OcHoBHas 3apmaya KonBenimm 1979 r. - mop-
fiep)KaHue IpaB ¥ CBOOO JKEHIINH, KOTOpbIe MOTYT
VTHOPMPOBATbCA MIN YIIEM/IATBCA B CeMbe 1 0011e-
cTBe u3-3a fuddepeHIyaryu 1o reHiepHOMY Ipu-
3HaKy. [IpaBo >KeHIIMH Ha 370pOBbe paccMaTpyBa-
eTCA B TOM YMC/Ie B KOHTEKCTE YaCTHOI >KU3HU 1
ceMelHOro yknaja. bonpiioe sHadeHue npupaercs
obecriedeHnIo JOCTyIa K MHPOPMALMM, OKa3aHUIO
COLVI/IBHBIX ¥ MEJVILIMHCKUX YCITYT, KOHCY/IBTHPO-
BaHMI0. Takoe MOHMMaHNe CIIeIVaTbHOTO KOMILIEK-
ca IIpaB XKEHIIVH Jie/laeT BO3MOXHBIM IIPUMEHEHMe
IPVMHIUIIA PaBEHCTBA B MEXJYHApOJHOM IIpaBe
IIpaB YeJIoBeKa C y4eTOM TeH/IEePHO Cepbl.

5. Me>XayHapOHO-IPaBOBbIe IPUOPUTETHI
permaMeHTaIy IPaBa MUTPAHTOB Ha 370POBbe

Beimeykasannas IloBectka pHA B o6macTu
yCTOMYMBOrO pasBuTuA Ha mnepuop o 2030 r
Ompefie/IieT MUTPAHTOB, OEXEHI|EB U BHYTPEHHE
IepeMelleHHbIX /NI B KayecTBe IpefcTaBuUTeNIel
YA3BUMBIX KaTerOpUI1 Hace/leH!s, Yb) TIpaBa M BO3-
MOXXHOCTY JO/DKHBI OBITb pacUIMpeHBI, TaK Kak
30pOBbe ¥ 6/1aronoayyne TAKUX JIIOfiell BIuAeT Ha
TOCTIDKEHME 1Liellell YCTOMYMBOIO PasBUTHA, Kaca-
IOIVXCS TIPEeOfioNeHNs OefHOCTY, 6e30IacHOCTY B
OTHOILIEHNY 3[JOPOBbS U COKPAILleHNsA HEPAaBEHCTB.
(m. 23). EBpomeiickoe pernonanbHoe 6opo BO3
HpefyIaraeT K IOCTYIATENbHON peanm3anuy pAx
COBMECTHBIX Mep TOCY[apPCTB-YYaCTHUKOB, TAKUX
KaK «MEX[[yHapOJHOe TPaHCTPAaHMYHOE COTPYLHMU-
4eCTBO, COKpAIlleHNe CUCTEMHBIX 6apbepoB Ha Iy TH
JIOCTYIA K MEAMIMHCKOI OMOIIN IIPY TIOfifiePIKKe
KY/IbTYPHBIX IOCPEIHMKOB, CIIeljia/IbHOe 00ydeHMe
MEeIMIMHCKMX PabOTHMKOB IIO BOIIPOCAM, CBSI3aH-
HBIM C MUTpaLyell, @ TAKXKe OKa3aHNe CTaHAPTU3NU-
POBAHHBIX YCTYT MEJVILITHCKON IOMOIIM C y4eTOM
KY/IBTYPHBIX OCOOEHHOCTEN M IOTpeOHOCTeil Mu-
TPaHTOB», KOTOPBIE JO/DKHBI OCYIIECTBIATbCA «IPK
IOJTHOM COOMIOfIeHNN IPVHIMIIA HeJVICKPYMMHA-
IVMU U, B LIeJIOM, B COOTBETCTBUM C HOAXOZIOM, Ha-
IpaB/IeHHBIM Ha 3aIUTY IIPaB Ye/loBeKa»™.

[IpencraBisgercs, 4TO 3HAYMMbIMM HaIpaBjIe-
HMAMU MEXKIOCYaPCTBEHHOTO COTPY[HMYECTBA B
JIAaHHOII 00/IaCTY AB/IAIOTCA 3aIUTa TPYOBBIX IIPaB,

% KoHBeHUMA 0 NKBMAALMN Bcex GOPM AUCKPUMMHALMUN B OTHOLLEHWM XeHWMH oT 18 aekabpa 1979 r. JocTyn: https://
www.un.org/ru/documents/decl_conv/conventions/cedaw.shtml (gata o6patieHna: 07.02.2021).
% BcemupHas opraHu3auua 3gpaBooxpaHeHuns (EBponerikoe 6topo): Murpauumsa n 3goposbe. loctyn: https://www.euro.who.
int/__data/assets/pdf_file/0004/364936/migration-health-rus.pdf (nata o6paiyeHus: 07.02.2021).
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obecrieyeHne HaIOKHBIX 11 6€30I1aCHBIX YC/IOBUIL 3a-
HATOCTY YIS TPYAALIMXCA-MUTPAHTOB ¥ Ha/INdMe
Yy BCEX MUTPAHTOB JIENICTBUTEIbHBIX Y 3aKOHHBIX
YIOCTOBEPEHWIT INYHOCTH, JAIOMNX BO3MOXHOCTD
0eCIpenATCTBEHHO MOMy4YaTh MEAMIVHCKYE U ca-
Hurapuble youyru. Ilosunusa MexpyHapogHo op-
ranmsanuu tpyfa (MOT) cBssana ¢ uensamu npu-
HATHA KouBeHuit MOT u BeIpaxkaeTcs B rapaHTUU
cBoOOZBI TpyHa, 0€30macHOCTM ¥ JTOCTOMHCTBA
TpyAAmyxca . [Ipexye Bcero, Me>XyHapofjHbIe
CTaH/]APTHI TPY/iA B PsAfie OCHOBOIIO/NIATAIOIINX KOH-
BeHuMit MOT opueHTMpOBaHBI Ha 3alpeThbl HpuU-
HYIUTEIBHOTO M AETCKOTO TPY/AQ, AMCKPUMUHALIUN
¥ BK/IIOYAIOT IIpaBa PabOTHMKOB Ha BCTYIUICHNE B
acconManyy U BefieHMe KOJUIEKTUBHBIX IIeperoBo-
pos¥.

I[To Hamemy MHeHMIO obecIiedeHVe pas3INYHbIX
BUJIOB MUTPAHTOB MEVILITHCKOJ IIOMOIIBIO ¥ TIOf-
K/IIOYeHMe K CHUCTeMe HAIMOHAIBHOTO 3JPaBOOX-
PaHEeHVs JO/DKHBI ObITh 00OecCIiedeHbl IPY HaIN4um
IPaBOBOTO CTaTyca OeXXeHIIa, NUIla, UIylero ybe-
XUIe, WIN TPYAALleroca-MurpanTa. Tak, ctT. 23 u
24 yHuBepcasbHolt KoHBeHIMM 0 cTaTyce OexxeH1eB
1951 r.”® MO3BOJIAIOT IPUMEHNTD K /IULIAM, 0bmaja-
IOIIVMM YKa3aHHBIM CTaTyCOM, TaKHe >Ke TapaHTUM
IPaBUTENbCTBEHHOI MOMOIIY 1 COLMA/TIbHOTO 00e-
credeHys (C OIpee/IeHHBIMI 3aKOHOJATEbHbIMI
OTpaHNMYeHMAMM) 110 NPOQeCcCHOHaTBHBIM 3ab0J1e-
BAaHVAM, MATePMHCTBY, 0O/Ne3HV, VHBAIMIHOCTH,
CTapoCTy, 006A3aHHOCTAM B OTHOLIECHUM CEMbH, YTO
M K COOCTBEHHBIM IPaK/JaHaM IIPUHUMAIOLIETO To-
CyfiapcTBa. OTH XKe TAPAHTHM 3aJI0XKEHBI B COflepiKa-
Hre Kousenuun o craryce anatpugos 1954 r.”° (cr.
23 u24).

Cr. 28 MexXayHapoiHOIl KOHBEHIIVM O 3allNTe
IpaB BCeX TPYAALIMXCA-MUTPAHTOB U UWIEHOB WX
cemeit 1990 r.*° mpegycMaTpyuBaeT MpaBo «Ha MOMY-
YeHue /1100071 MeIVIIMHCKOI OMOIIY, KOTOPas SB-
NAeTCs KpaliHe HeOOXOAMMON /I COXpAaHEHMs UX
JKM3HY WM M30eXaHNs HeNOoIpPaBMMOro yiepba
VX 3JJ0POBbBIO Ha OCHOBE PaBEHCTBA C IPAXIaHAMM

COOTBETCTBYIOIETO rocyfapcTa». O4eBUAHO, YTO
lAHHbIE TIOIOKEHVA KACAITCSA CPOYHOI MeJVIVH-
ckoit momomu. B m. «e» 4. 1 ¢T. 43 m 1. «c» 4. 1 CT.
45 Konpennyu 1990 r. 3akpenjieH HallMOHA/IbHBII
PEXMM HOTb30BaHUA HOCTYIOM K COLIVIAIBHOMY 1
MEeIMIMHCKOMY OOCTY)XKMBAaHUIO —TPYAALIMMUCA-
MUTPaHTaM! ¥ WIEHAMM UX CeMeil IpU YCTIOBUM
cobrmofeHNsi TpeOOBaHNIA, TIPebABIsIEMbIX y4acT-
HJMKaM COOTBETCTBYIOLIMX IporpamM. bonee Toro,
ct. 70 KoHBeHIIMY 103BONIAET PACIPOCTPAHATD UC-
IO/Ib30BaHNe HAL[VIOHAJIbHOTO PEXXVMa Ha yKa3aH-
HYIO TPYIIy /ML «IjIs 00ecHedeHys: TOro, 4ToObl
YCIOBMA TPyAa M XXM3HM TPYAALIMXCA-MUTPAHTOB
U YIEHOB UX CeMel, MMENIMX IIOCTOAHHBII CTaTYC,
COOTBETCTBOBA/IM HOPMaM IPUTOLHOCTH, TEXHUKM
0€3011aCHOCTH, OXPaHBI 3[J0POBbS ¥ IPUHIMIIAM Ye-
JIOBEYECKOTO JOCTOMHCTBAY.

HyXHO OTMeTHUTb, YTO MEXIYHapORHO-IIPaBO-
BOJI CTaTyc OeXeHIeB M TPYAAILMXCA-MUTPAHTOB
VIMeeT pa3MYHOe Ha3HAYeHMe: IIPefoyIaraeTcs
IIOCTOAHHOE ITpeObIBaHMe Y BO3MOXKHAs HATypau-
3alys NepBBIX B IPMHMMAIOIEM FOCYAapCTBe, B TO
BpeM: KaK BTOpbIe II0/Ib3YIOTCA TaM BpPeMEeHHBIM Ha-
XOXKJIeHVEeM, KOHCY/IbCKOI 3allUTON U peanusanyein
npodeccroHaNbHbIX IIPaB U rapaHTuil. TeM He Me-
Hee, TOCYIapCTBa — YYaCTHUKM BBILIENIPUBECHHBIX
MeX/YHAPOJHBIX JJOTOBOPOB COWIM BO3MOXHBIM
IPYMEHUTb K 00enM KaTeropysAM HaIVMOHAIbHBII
PEXIM IIPefoCTaB/IeHNA MEUIIVIHCKOI TIOMOLIIL.

[lmo6anpHblit JOroBop 0 6€30IacHON, YIOPs0-
YeHHOJ1 11 JIeTa/IbHOJ MUTpanuy’®’ CTasl 1o CyLecTBY
PaMOYHBIM M PeKOMEHJATeNbHBIM MeXAYHAPOITHO-
IPAaBOBBIM AaKTOM, PETYIUPYOLIUM COTPYAHUYE-
CTBO TOCYHApCTB B ykazaHHOU cdepe (1. 7). emn,
Ha JOCTVDKEHe KOTOPBIX OH HaIIPaBJIeH, TO3BOJIAIOT
CBA3aTh IIPaBO MUTPAHTOB HA 3[JOPOBbE C OXBATOM
6asoBeiMu yemyramu (uens 15). Ero ocyiectsnenne
IpeIonaraeT y4eT moTpeOHOCTel MUTPAHTOB B Me-
IVILTHCKOJ IIOMOIIM B HAIMOHA/IbHBIX ¥ MECTHBIX
IUTaHaX M MOJUTHKE B OOTACcTM 3APaBOOXPaHEHMA
HOCPEeICTBOM:

Moscow Journal of International Law « 2 » 2021

7 International Labour Organization: Report “Safety and health at the heart of the future of work: Building on 100 years of
experience”. 2019. P. 10. URL: https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/documents/publication/
wcms_686645.pdf (accessed 07.02.2021).

% KoHBeHUmsA o cTaTyce 6exeHues oT 28 uona 1951 r. JocTyn: https://www.un.org/ru/documents/decl_conv/conventions/
refugees.shtml (gata o6paweHus: 07.02.2021).

% KoHBeHUMsa o cTaTyce anatpupoB oT 28 ceHTAbpa 1954 r. [octyn: https://www.un.org/ru/documents/decl_conv/
conventions/apatride.shtml (zata o6paLyeHuns: 07.02.2021).

3% MexpyHaponHasa KOHBEHLMA O 3aLymTe NpaB BCeX TPYAALMUXCA-MUTPAHTOB 1 UneHoB 1x cemelt oT 18 pekabpa 1990 r. [lo-
ctyn: https://www.un.org/ru/documents/decl_conv/conventions/migrant.shtml (aata o6patyeHna: 07.02.2021).

31 TeHepanbHaa Accambnea OOH: MpoeKT ntoroBoro fokymeHTa Mex<npaBuTesibCTBEHHON KOHGepeHLUy Ana NnpuHATAA [10-
6anbHoro forosopa o 6e3onacHom, ynopagoueHHON 1 neranbHo murpaumm. Mpunoxexve: MobanbHbI foroBop o 6e3onac-
HOIA, ynopsAAoYeHHoN 1 neranbHom murpauun. Joctyn: http://undocs.org/ru/A/CONF.231/3 (gaTa obpatueHus: 07.02.2021).
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1) yKpemIeHus HOTeHIana B 00/1acTy Ipefo-
CTaBJICHVIA YCIIYT;

2)  COmeNCTBUS HEZOPOTOCTOAIIEMY M HefMu-
CKPUMIHALIMOHHOMY JJOCTYILY;

3) 1TpeomoneHMs KOMMYHMKAIMOHHBIX Oa-
PbepOB 1 IIPOBEAEHNUA MOATOTOBKM MeENVILIHCKIX
PabOTHVUKOB IS IIPEJOCTABIEHNUS YCIYT C Y4eTOM
KY/JIbTYPHBIX OCOOEHHOCTeil /I ITIOAfiep)KaHusA B
JIOCTOTHOM COCTOAHMM (U3NYECKOTO M ICHUXUYe-
CKOTO 3JJ0POBbsl MUTPAHTOB ¥ OOIIVH B LI€JIOM.

OueBupHO, 4TO B cofiepxanuu [mobanpHOrO HO-
rOBOpa MCIONIb3YeTCs: 0000IeHHOe IOHATIE MU-
TPAHTOB, MOTPEOHOCTY KOTOPBIX 00ecIeunBaoTCs
yKa3aHHbIMU MeponpuATuAMy. CoBpeMeHHas KOH-
LeNIVA 0XBaTa YCIyraMy TaKVX JIUL] TOCTPOEHA Ha
ONMCAHNM LieU 15 M COCTOUT U3 KOMIITIEKCa IIpaB
4e/I0BeKa, OpraHM3aluy 0e30IacHOro JOCTyma K
6a30BOMY OOCTY)XMBaHUIO ¥ OOS3aHHOCTU YIyY-
ILIEHVS €r0 CUCTEM C TeM, «4TOOBI pasmins B 06pa-
IeHNny ObUIN TPAaBOMEPHBIMY U COPa3MEPHBIMI» 1
VIMeJIV 3aKOHHYIO Lie/Ib, «KaK TOTO TPeOyIT HOPMBI
MeXX/JYHapOJHOTO IIpaBa IPaB YeI0BeKay.

6. IIpaBo Ha 370pOBbe B ClICTEMe NIPAB
U cCBOOOJ YeToBeKa, ColepPrKalXcs B
KonBeH1uM 0 3a1yute IpaB Ye1oBeKa I OCHOB-
HbIX cB0607 1950 I. 1 IPOTOKOMAX K Heil

Cregyer oTMeTUTD, 4TO B 2020 T. 6bUI0 OTMeYe-
HO 70-nmeTre KoHBeHIIMM O 3aljyuTe IpaB YeloBeKa
1 OCHOBHBIX cB0607 1950 I. (manmee — Konsenus,
EKITY)*, B 2019 r. npasgHoBanoch 20-71eTye paTu-
¢uxamym Kousenumu Poccwmeit. [TpoiineHo cmox-
Hoe fecatuneTre pedopm, Hauatbix B 2010 I. B pam-
Kax VIHTep/makeHCKOro Ipoliecca, B XOfie KOTOpPOro
YZIa/IOCh YaCTUYHO PEeLINTb Psifi IpobieM, Harpas-
JIEHHBIX Ha 0CBOOOXXzeHue EBpomerickoro cyna mo

IpaBaM 4Ye/loBeKa OT TMFAHTCKOro OpeMeHy KOIMB-
IIMXCA M TOflaMM He PaccMaTpUBABIIMXCA Xanoo.
bmmsutca Bcrymnenne B cuny IIpotokoma Nel5 k
EKIIY - nncTpyMeHTa VIHTepnakeHa, 3aKpenyuBlIIe-
ro npuHuun cy6cupmapuoctn ECITY u goxrpuny
CBOOOJBI YCMOTPEHNS TOCYAAPCTB> IIpU BBINONHE-
Huy KoHBeHIIMN. TO 03HAYAeT, YTO, XOTS pelleHN]
ECITY aBnsaoTca 006543aTe/IbHBIMU /1 MCIIOTHEH S,
OH UTpaeT TaK Ha3blBaeMYyI0 «CybcuanapHyio» (o-
HOJTHUTE/IBHYIO) POJIb.

TocypapcrBa ocylecTBIAIT OrpaHNdeH1e TIpaB
U CBOOOJ] TONBKO B COOTBETCTBUM C HOPMaMU BHY-
TPUTOCY/JAPCTBEHHOTO IIPaBa, a BOT COfiep>KaHMe
TaKUX HOPM ¥ €CTb CBOOOZIa YCMOTpeHMs (XOTs Ipn
3TOM, HECOMHEHHO, JJO/DKHbI YUUTBIBATbCA MEX[Y-
HapojHble 00s13aTeNbCTBA rocyaapcTsa). Tak, Kon-
BEHLUA JOIYCKaeT 3aK/II04eHMe TI0]; CTPAXY JIUIL B
CBA3Y C yTPO30ii PacIpOCTpaHeHNA MHPEKIMOHHBIX
3aboneBannit. OZHAKO 9TO He 0053aHHOCTB, A IPABO
TOCylapcTBa B paMKaxX CBOOOJbBI €r0 YCMOTPEHMA.
TocynapcTBo BIpaBe 3aKpelnuTb TaKOe OCHOBaHNE
BO BHYTPUTIOCYHapPCTBEHHOM IIpaBe, yCTAHOBUTD yC-
JIOBUSA €TO IIPYMEHEHNA U T. .

KonBenuus o samure npas 4e/loBeKa ¥ OCHOB-
HBIX cB0OO7 1950 I. IpsIMO He TapaHTHUpPYeT NPaBO
Ha 3aIUTY 340POBbA WIN NPABO OBITb 3JOPOBBIM.
Bonee toro, cmepyer mHopguyepKHyTb, 4YTO BOIpO-
Cbl 3/I0POBbS, >KWIMIHBIX YC/IOBUI, COLMATbHBIX
NIBrOT M JPYTMX COLMA/TIbHO-3KOHOMMYECKMX IIpaB
YMeCTHee pacCMaTpUBaTh B TAKMX MEXK/IyHapOJIHBIX
noroBopax Cosera EBpormbl, xax EBpomnelickas co-
nyanpHas xaptus (mepecmorpena B 1996 r.)* wm
Espomneiickuit Kopekc coumanbHoro obecreyeHns
1968 1.° co CCBUIKOI Ha IOIOXKEHUA O COLMAIBHO-
3KOHOMIYECKIUX IIPaBaX, 3aKpeljeHHbIX B Mexpy-
HapoziHOM [lakTe 06 9KOHOMMYECKMX, COLIMATBHBIX
¥ Ky/IBTYPHBIX IIpaBax 1966 r.*¢

32 KoHBeHUMs O 3aluTe NpaB YenoBeKa 1 OCHOBHbIX cBo6oA 1950 r. u MpoTokonbl K Held. ~CobpaHue 3akoHoaaTenbcTBa Poc-
cunckon Mepepaunn. 2001. N2 2. Ct. 163.

3 B npaBoBbIx nosmumax ECMY getanbHoO paccMoTpeH NpuHLUMN cBO6OAbI yCMOTPeHWsA rocyaapcTs (margin of appreciation).
B poccuiickor npaBoBoW KOHLENLUM YKa3aHHbIA NPVHLMI UMEHYETCA MO-pa3HOMY: «CBOOOAA YCMOTPEHUAY, <Npepaebl yc-
MOTPEHVA», <PaMKM YCMOTPeHUA». BMecTe ¢ TeM MEHHO NepeBoA ero Kak «CBo6OAa YCMOTPEHUAY, Ha Halll B3rnAf, ABNAET-
cA Havboree NpriemnembiM, MOCKOMbKY CyTb MPVHLMMA COCTOMT MMEHHO B OCTaB/IEHUN 3a FOCYAAPCTBOM COOTBETCTBYHOLLEN
cBo60ozbl. TepMMH «margin» TONbKO MOAYEPKIMBAET, YTO TakaA cBOOOAA He ABNAETCA 6e3rpaHNYHON, YCTaHOBUTL ee Npeaernsbl,
O[lHaKO, NPV3BaHbl ApPYrrie NpPaBoBble KOHCTPYKLMY, pa3paboTaHHble B npakTuke ECMY, Takve Kak NPUHLMMbI 3aKOHHOCTH,
060CHOBaHHOCTU, COPa3MepPHOCTU. TakM 06pa3oMm, MPYIMEHUTENBHO K CUCTEME 3aLUMTbl NPaB YenoBeka, co3gaHHoN KoHBEH-
Len, TepMUH «CBOOOAA YCMOTPEHMA» MOXXHO CUMTaTb MPABOBbIM, MOCKOJbKY OH HaLLes 3aKpernieHye B MPaBoBbIX MO3ULUAX
ECMNY, HocAwwmMX NpaBOBOW XapaKTep.

3 (1. 11 EBponeiickoi couyunanbHoi XapTum 1996 r. rapaHTUPyeT NpaBo Ha 3alnTy 340POBbA.

% (1. 7-12 EBponelickoro Kofiekca coupmanbHoro obecneyeHrs 1968 r. npefycmaTpuBatoT NPaBo Ha MegULIMHCKOe 06CTYXU-
BaHue.

3% Kak 6bln10 yKasaHo Bbllle, CT. 12 MexgyHapoaHoro lMakta 06 coupasnbHbiX, SKOHOMUYECKIMX U KySIbTYPHbIX NpaBax 1966 T.
NPY3HAET MPaBO KaXkAoro YesioBeka Ha HavBbICLINIA YPOBEHb GU3NYECKOrO 1 NCUXNYECKOTO 3J0POBbA.
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HecMoTps Ha TpajuLMOHHBIN YHUBEPCATbHbII
HOIXOf, C/IeyeT OIpeNieNTh 3HAYeHMe IpaBa Ha
OXpaHY 3[J0pPOBbSI B CBETe PAa3BUTHA NMpaKTUKy EB-
pomeiickoro Cypa mo npasam 4enoseka (ECITY). B
temarudeckom poknage ECIIY no Bompocam 3fo-
POBbS BBIJIE/IAITCA C/IeAyIOLIMe KaTeropum e
MeJMIVHCKasl HeOPEeXXHOCTb 1 BOIPOCHI OMOITUKM
(HampuMep, OIUIOZOTBOpEHME C MEeAMLIMHCKOI I10-
MOIbI0, CyppOraTHOE MAaTepMHCTBO, abOpT, Ipe-
HaTaJIbHOE TeCTMpPOBaHMe, NHGOPMIPOBAHHOE CO-
IJIacue, 9BTaHa3MsA, OXpaHa 3[I0POBbA 3a/iep)KaHHBIX
JIUIL U MX JOCTYTI K MEAMIMHCKOI IOMOIIM B CTPaHe
npeObIBaHNA, YCIOBMA TPY/A, Ka4eCTBEHHAs OKpY-
Xaromas cpega)”.

7. HekoTopble acneKThl COBpeMEeHHOI GMO3THKM:
NpaBO MHANMBUJA HAa JOCTOBEPHYIO NHOPMALUIO
B mapagurMe cT. 8 KoHBeHIMN 0 3amyiTe NpaB
Ye/10BeKa ¥ OCHOBHBIX CBOOOJ M1 0COOEHHOCTH
HOPMATUBHO-NPaBoBbIX akToB EC

3amuTa NepCoHa/IbHbIX JAHHDIX, BK/II0Yas MeIU-
IIVHCKYI0 MHGOPMALNIO, AB/IsAeTCs 6A30BBIM acIeK-
TOM IIpaBa Ha YBa)KeHNe YaCTHON >XM3HU COITIACHO
KonBeHuuu o samure mpaB yeloBeKa 1 OCHOBHbBIX
cBoboz 1950 r. MemMumHCKue JaHHbIE CUMTAIOTCA
KOHQUIEHIMAIbHBIMY B COOTBETCTBMM C Perna-
MeHTOoM EBpomeiickoro mapnamenTa u Cosera EB-
porerickoro cor3sa 2016/679 o samuTe pusmyecknx
yy, ipu 06paboTKe MepCOHANTbHBIX TAHHBIX U O
cBoOOHOM oOOpaljeHny Takux AaHHbIX® 1 KoH-
BeHnMel1 Cosera EBpombl 0 3ammre yacTHBIX /NI
B OTHOIIEHV) aBTOMATM3VPOBAHHON! 00pabOTKM
JIAHHBIX IMYHOTO XapakTepa 1981 r. (cT. 6)%, u Kak
TAaKOBBIE MTO|/IeXKaT 60JIee CTPOTUM IIpaBUIaM obpa-
6otku. EBpomeiicknii cyz 1o mpaBaM 4enoBeKa Tak-
»Ke TIPMU3HAJI, YTO 3alIMTa IIEPCOHAIbHBIX JAHHDIX, B
TOM 4NC/Ie MEAMIMHCKOI NHOPMALNY, UMeeT OC-
HOBOIIO/Iaraolliee 3HaYeHe [/IA peann3aluy IpaBa
Ha yBa)KeHMe 4aCTHOM M CEeMENHON >KU3HY, rapaH-
tpoBaHHOro CT. 8 KonBenuum. CobnioieHne KoH-
bMIeHINATBHOCTY JAHHBIX O COCTOAHMN 3[0POBbA

ABJIAETCSA )KU3HEHHO BaYKHBIM ITPYHIINIIOM B IIPaBO-
BBIX CHUCTEMaX BCeX JOrOBapMBAMOLINXCA CTOPOH
Konsenuym. boree Toro, packpbiTiie TaKMX JaHHBIX
MOXXET Cepbe3HO IOB/IUATD Ha TMYHYIO U CEMEITHYI0
JKM3HD YeI0BeKa, a TAK)Ke Ha €T0 COLMaIbHOE I0JI0-
JKeHNe B 00IecTBe, 3aHATOCTD, IOIBEpras PUCKY
OCYXK/IeHNA.

B menom cobniofenne KoH(UAEHIMATBHOCTI
IAHHBIX O COCTOAHMM 3[0POBbA MMeeET pelIalolee
3HayeHMe He TO/IbKO IS 3aIVTHI HEIIPYKOCHOBEH-
HOCT) YaCTHOJ >KV3HU TAllMeHTa, HO ¥ /A TIOf-
Jiep)KaHNUA ero foBepus K mpodeccuu Bpada 1 K yc-
JIyraM 3fipaBooxpaHeHns:A. bes takoii salmuThl 1ma,
KOTOpbIe HYX/JAITCA B MENVIVHCKON IIOMOIIN,
BO3MOXXHO, He CTaHyT 00pallaThCsA 3a HafIeKALIM
JIle4eHueM, TIOfiBeprasi CBOe 3[l0pPOBbe OIIACHOCTIL.

3a mocnefHee fecATUIETIE HAOMIOACTCA CTpe-
MUTEIbHOE pa3BUTHE OMOITUKM Ha MEXJYHApOf-
HOM U perroHa/nbHOM ypoBHe, B mpaxTuke ECITY
HOAB/IAETCA COOTBETCTBYIOIIAsA KaTeTOpys el
ECITY nepuopmdecky HalloMUHaeT O TOM, YTO B CO-
OTBeTCTBIU CO cT. 2 EBporerickoit KouBenunu o 3a-
muTe mpas 4yenoseka 1950 I. rocymapcTsa — 4jIeHbI
Coseta EBpomnbl 00s3aHbI 3alMINaTh NPaBO Kax-
JIOTO Ye/IoBeKa Ha XXM3Hb ¥ 4TO JOCTOMHCTBO YeIo-
BEYECKOJ JIMYHOCTY JO/DKHO OBITH 3aLIUIIEHO OT
BO3MOXXHOTO HEIIPaBOMEPHOTO JCIIO/Ib30BAHMA J10-
CTIDKeHMIT Hay4gHoro nporpecca [Trikoz, Gulyaeva,
Belyaev 2020].

OpHoit n3 Hambosnee >KMBOTpENEI[YIINX IIPO-
6mem XXI Beka cTana mpobnema reHHbIX Mopydu-
Kauuit 4enoBeka [MonTtromepu 2018:42-56]. Viame-
HEHNA B 3aPOJIbILIEBBIX K/IeTKAX (PerpofyKTUBHbIE
KJIETKV, BK/IIOYAs dYeloBedecKye SMOPUOHBI, il-
LEK/IeTKN, CIepMaTo30MAbl M MX KJIeTKU-Ipes-
IIECTBEHHNKM) OyAyT YHAc/Ie[OBaHbl IIOTOMKAMM
HalyeHTa. JTO O3HaYaeT BMELIATENTbCTBO B XKU3HD
OyAYILIMX OKO/EHWII, KOTOpble He MOTYT JaTbh CBOE
coryacue Ha Takoe BTopkeHne B ux reHoM [Krekora-
Zajac 2020:30; Tpuxos, Mycraduna-bpenuxuna,
Iynsesa 2021:72], koTopoe Takxe IIOCATAeT HA caM
HPVHINUIT OMOJIOTMYeCKOro pasHooOpasus MOKO-

37 Cm.: European Court of Human Rights: Thematic report “Health-related issues in the case-law of the European Court of
Human Rights” 2015. P. 3. URL: https://www.echr.coe.int/Documents/Research_report_health.pdf (accessed07.02.2021).

38 European Union: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation). URL: https://eur-lex.europa.eu/eli/reg/2016/679/0j (accessed

07.02.2021).

3 KonBeHuua CoseTa EBponbl 0 3awwimte ¢prsanyeckmx 1L, npy aBToMaTr3vpoBaHHOW 06paboTke NepcoHanbHbIX AaHHbIX OT
28 aHBapa 1981 r. JocTyn: http://conventions.coe.int/Treaty/en/Treaties/Html/108.htm (aata obpatueHua: 07.02.2021).
40 World Health Organization: Human Genome editing. URL: https://www.who.int/ethics/topics/human-genome-editing/en/

(accessed 07.02.2021).
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nenuit mozeit [Rogers, De Bousingen 1995:93; Ishii
2017:46-56]. Tak, E.B. TapacpsaHi moppoOHO u3-
y4aeT MeXIYHapOJHO-IIPAaBOBbIe OCHOBBI 3allMTHI
¥ TIOOLIPEHS TIPaB YeJioBeKa B 00/1acTu 6yoMenn-
IIMHCKUX MCCAENOBAaHNUI, B TOM 4YICIe C MO3UIINIA
ux obecreyeHns M 3HAYEHNS B CHCTeMe NOKOJIeHNI
npas yenoseka [Tapacwsniy 2011].

Kak usBectHo, B mexabpe 2018 r. BO3 yupe-
fyIa I106aIbHYI0 MEeXAUCHUIUIMHAPHYIO TPYIITY
3KCIEPTOB M/ M3YYEHUS HAYYHBIX, 3TUYECKIUX,
COLIVA/IBHBIX ¥ TIPAaBOBBIX IPOOJIEM, CBA3AHHBIX C
peflaKTYpOBaHMeM COMATHYECKOIO M PeNpOflyKTUB-
HOro reHoma dvenoseka. [pymma saHummaercs cu-
cTeMaTH3anyell Hay4HOI TUTEPATYPhl O COCTOAHUM
VICC/IE[IOBAHMIT M UX NPUMEHEHUY, 00 OTHOLICHUM
obmmecTBa K pasaMYHBIM BMAAM JCIIO/Nb30BAHMA
TeHOMHOII TeXHOJIOIMU. JKCIIepTHas IPpyIIa IoTo-
BuT ai1d BO3 pexoMeHpanum 0 COOTBETCTBYIOIUX
MHCTPYMeHTaX (M/IM CPefCTBax) Hafi30pa U yIpaB-
NeHMs KaK Ha HAllMOHAa/IbHOM, TaK U Ha YHUBep-
CaJIbHOM YPOBHE C 1I€/IbI0 IIOHATDb, KaK FapaHTUPO-
BaTb IIPO3PAYHOCTD U HAJIXKHOCTb KCIIEPUMEHTOB,
o6ecreunTh B3BEIICHHYI) OLEHKY COOTHOIIEHMsA
PUCKOB / BBITOJ IO IPUHATUA T0O0OTO PELIeHNS O
BHEJIPEHNY TeHHOMOAM(ULUPYOMNX TeXHOTOTUI
[JTanmaesa 2020: 53-61].

EBpormeiickum Co1o030M IPUHAT psf, aKTOB BTO-
PUYHOTO 3aKOHOJATE/NbCTBA B Cepe pelaKTHpo-
Ba"ua renoma*!. Tax, B Permamenrte Ne 536/2014
EBpormeiickoro napnamenTa u CoseTta oT 16 anpens
2014 r. 0 KNMHMYECKNX UCIIBITAHUAX JIEKAPCTBEH-
HBIX CPEJICTB [/ MCIIONIb30BaHUA Ye/IOBEKOM yCTa-
HOBJIEH IIPAMOIJ1 3aIlpeT Ha IpOBefleHMe KIMHKUYe-
CKUX VCIIBITAHWII C IPYMEHEHVEM T€HHOI TepaIn,
€C/IN 3TO IIPUBOJUT K M3MEHEHMAM B TeHeTUYeCKO
UJIEHTUYHOCTY 3aPOJbIIIEBOI TMHMY CYOBeKTa (CT.
90)*.

8. IIpaBossie mo3unuu ECIIY B yactn
00513aTe/IbCTB 10 3aIyITe IPaBa Ha 3[{OPOBbeE,
KOTOpbIe BO3/10’KeHbI HAa TOCYJapCTBa — YWIEHOB
Coseta EBponbl

B Temarmyeckom pokxname Eppomeiickoro cypa
o npaBaM 4enoseka 2015 ., IOCBAIIEHHOTO BO-
IIpOcaM OXpaHbl 3[0POBbS UeNOBeKa, OTMEYEHO,
4TO 0053aTeNbCTBA TOCYAAPCTB 110 KoHBeHIMM MO-
TYT OBITb KaK HeTaTMBHBIMY, TaK ¥ IIO3UTVBHBIMM.
B cooTBeTCTBUM C HEraTMBHBIM O00sS3aTENIbCTBOM
[loroBapuBarolieecsi TOCYAapCTBO 0053aHO He BMe-
IIVBAaTbCSL B 3JOPOBbe (QM3NYECKOTO JIULA, eC/IN
IUIL 9TOTO HEeT OCHOBaHUII, NPeJyCMOTPEHHBIX B
Konsennuu. Kpome toro, ot rocymapctsa — 4ieHa
Cosera EBpomnbl MOXeT OTpe6OBaThCs MPUHATHE
Mep I10 OXpaHe 3[J0pOBbA 4Ye/I0BeKa B COOTBETCTBUN
C MO3UTUBHBIMK Obs3aTenbcTBamu. Cregyer ydu-
TBIBAaTh, YTO 0OBEM THOOr0 TAKOrO IO3UTUBHOIO
00513aTe/IbCTBA, B TOM YMC/Ie U 110 BOIPOCAM, CBS-
3aHHBIM C OXPAHOJI 37I0POBbsI, OLIpefersieTcs1 00CTO-
ATETbCTBAMU KOHKpPeTHOTO fiefa. Cpefyt OrpOMHOTO
MaccuBa mpenefeHTHol npaktuky ECIIY moxHO
BCTPETUTD [le/a, CBSI3aHHbBIE C IIPAaBOM Ha 3/0pOBbe
4e/I0BeKa, B KOTOPBIX Yallle BCeTro HapyIIalTcA Cre-
IyoIue MoNoXKeHns crareit KonBeHmm: mpaso Ha
XM3Hb (CT. 2), 3ampelneHne MeIToK (CT. 3), IpaBo Ha
yBa)KeHe YaCTHOI 1 ceMeVtHo x13Hu (cT. 8) u 3a-
npelieHne IUCKpUMMHaLyn (CT. 14).

Takum o6pasom, B coorBeTcTBUM CO CT. 2 KOH-
BEHIINM, TOCYAApCTBEHHbIe OpPraHbl 00s53aHbI BO3-
JIep>KMBATbCS OT AeVICTBIIT MM 6e3fieiicTBIIL, TIpef-
CTABJIAIMIMNX YIPO3y /IS KU3HU WM INOABEpraTh
Cepbe3HOMY PUCKY 3popoBbe miofeit!. Cyn mpu
TO/IKOBaHMM TIONMOXKeHu!1 KoHBeHIMM NIpUXOANUT
K BBIBOZY, YTO 0€3 COOTBETCTBYIOLIMX IPaBOBBIX
OCHOBAHUII TOCYlapCTBO He JO/DKHO IIPUMEHATDb

41 Cm.: European Union: Directive 2004/23/EC on setting standards of quality and safety for the donation, procurement,
testing, processing, preservation, storage and distribution of human tissues and cells. URL: https://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:L:2007:324:0121:0137:en:PDF (accessed 07.02.2021); European Union: Regulation (EC) No
1394/2007 of the European Parliament and of the Council of 13 November 2007 on advanced therapy medicinal products
and amending Directive 2001/83/EC and Regulation (EC) No 726/2004. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32007R1394&from=EN (accessed 07.02.2021); European Union Directive 2001/20/EC on the approximation
of the laws, regulations and administrative provisions of the Member States relating to the implementation of Good Clinical
Practice in the conduct of clinical trials on medicinal products for human use. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A32001L0020 (gata obpatieHus: 07.02.2021).

42 Cm.: European Union: Regulation (EU) No. 536/2014 on clinical trials on medicinal products for human use, and repealing
Directive 2001/20/EC. URL: https://ec.europa.eu/health/human-use/clinical-trials/regulation_en (accessed 07.02.2021).

4 European Court of Human Rights: Thematic report “Health-related issues in the case-law of the European Court of Human
Rights”. 2015. P5. URL: https://www.echr.coe.int/Documents/Research_report_health.pdf (accessed 07.02.2021).

“ Cm.: European Court of Human Rights: Case of ilhan v. Turkey. Application No. 22277/93. Judgment. June 27, 2000. URL:
http://hudoc.echr.coe.int/Eng?i=001-58734 (accessed 07.02.2021).
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NMIIEHNE >KU3HU WIM CULY, KOTOpas IPUYMHAET
cepbesHble YBeubs 3[J0POBbIO UenoBeKa. B cooTser-
CTBUM C YKa3aHHOM HOPMON TIOCYJapCTBa-YJI€HBI
HEeCYT IO3UTUBHBIE 00:3aTe/NbCTBA 110 3alLUTE 3[0-
POBbS YelloBeKa IIPU OINpEeNIeHHbIX 00CTOATENb-
crBax. boree Toro, MokeT BOSHUKHYTb IIpobeMa B
CBA3Y C HapylleHyeM cT. 2 KoHBeHIIMN, KOIfa Bia-
cTu JJoroBapuBaroIerocs rocyjapcTpa MofiBepraT
PUICKY >KM3HD 4e/lOBeKa, OTKa3aB eMy B 00s3aTeNlb-
HoJt MemuiHcKoi momouu®, CormacHo cT. 3 KoH-
BEHIIMY FOCYAApCTBEHHBIE CTy>Kallye 00sA3aHbI BO3-
IEP>KMBATBCA OT JENCTBUI, KOTOpblE HAHOCAT BPE]
¢busNMIecKoMy 3j0pOBbIO YeloBeKa (Halpumep, us-
OueHre wm apyrue GpopMbl HaCWINA)* WM MOTYT
IPUYNHUTD €EMY MOPAJIbHBII M/IV IICUXOJIOTMYECKUIA
Bpex (HampuMep, YMBIIIEHHOE NTPUYMHEHNe CTpa-
JAHWUI, MYYeHUiT WK Jpyrux GOpM ICUXOIOTIde-
ckoro crpaganus)?. OT rocymapcTsa MOXeT IOTpe-
00BaThCSA MPUHATIE TO3UTUBHBIX Mep /A 3alUThI
$M3MYeCKOro M IICUXMYECKOTO 3[J0POBbS JINII, Ha-
IpUMeP, 3aK/II0YEHHBIX, 33 KOTOPBIX TOCY/ApCTBO
HeceT 0CO0YI0 OTBETCTBEHHOCTD.

IIpaBo Ha yBa)KeHMe YACTHOM U CEMEITHOM KU3-
HJI, TapaHTHpoBaHHOe CT. 8 KoHBeHIMN, 3aHMMaeT
ocoboe MecTo B IpeliefieHTHOI mpaktuke Cypa B
CBeTe 3aIMThl IpaBa Ha 370poBbe. Cyll, TONKys co-
flep>KaHMe TIOHATUA «JacTHAS XKM3Hb», IPUXOAUT K

MHEHMIO, YTO IIOI0KEHVIA CTATbU OXBATHIBAIOT IIpa-
BO Ha 3alNUTY HU3MIECKOI, MOPA/IBHOI U IICUXOJIO-
TMYECKOJl HEIIPUKOCHOBEHHOCTY JIMYHOCTH, a TaK-
JKe TIPaBO JIMIIA BBIOMPATD WM IIOJIb30BATLCA CBOEI
JIMYHOI CBOOOZIO0I BbIOOPA, HALIPYMEP, OTKa3bIBaTh-
s OT JIeYeHus WM Tpe6OBaTh KOHKPETHYI0 popMy
nedenus»®, B coorsercTBuM co cr. 8 KonBenunn
106poBoIbHOE MHGOPMUPOBAHHOE COITIACKE HA Me-
IMLIVHCKOE JIeYeHMe AB/IAeTCA XapaKTePHOII 4epToil
npenenenTHoro mpasa ECIIY. B c1. 14 Konsenunu
3aKpeIUIeHO IIPaBO Ye/lOBEKa He NOf{BepraThCs ANC-
KPUMMHALMN 110 IpU4MHe PM3UYeCKOro VM TICU-
xmyeckoro cocrostausA. Ilosunua Cypa Hambornee
HAIJIATHO BBIPQ)KEHA B IIOCTAHOB/ICHMAX IO JeTaM
«Kiyutin v. Russia» u «I.B. v. Greece», tie ECIIY nps-
MO TIpU3HAeT 3J0POBbe KaK OfVH U3 6a30BBIX 00B-
€KTOB 3aIVTHI B fle/laX O HeCKPUMMHALMN Y.
MO>XHO BBIJIE/TUTH TaK Ha3blBaeMble SKO/IOTIYE-
ckne xateropuu gen [Trikoz, Gulyaeva 2021] B Es-
POIIEIICKOM Cyfie IO IIpaBaM 4eJIoBeKa, B KOTOPBIX
HeKavyecTBeHHas OKpy)kartomas cpega [Malinovsky,
Osina, Trikoz 2020] oxaspiBaeT BpefHOe BO3[eli-
CTBME Ha 37l0poBbe uenoBeka. Kak orMmeuaer Cyn B
CBOEJT IIPaKTHUKe, CYLIECTBYeT TeCHasA CBA3b MEX[Y
OXPaHOJI ¥ 3aLIUTOI OKPY>KaIoLIeil Cpefibl U IPaBOM
4eJI0OBEKa Ha 3[0pOBbe. YPOBEHb TPAHCIIOPTHOIO
myma® 1 apyrye mymMsr (Hampumep, paboTa HOY-
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* European Court of Human Rights: Case of Cyprus v. Turkey. Application No. 25781/94. Judgment. May 10, 2001. Para 219.
URL: http://hudoc.echr.coe.int/Eng?i=001-59454 (accessed 07.02.2021). Cm. Takke: European Court of Human Rights: Case
of Nitecki v. Poland. Application No. 65653/01.Judgment. March 21, 2002. URL: http://hudoc.echr.coe.int/eng?i=001-22339
(accessed 07.02.2021); European Court of Human Rights: Case of Oyal v. Turkey. Application No. 4864/05. Judgment. March 23,
2010. URL: http://hudoc.echr.coe.int/Eng?i=001-97848 (accessed 07.02.2021).

4 Cm.: European Court of Human Rights: Case of Kaciu and Kotorri v. Albania. Applications No. 33192/07 and No. 33194/07.
Judgment June 25, 2013. Para 99. URL: http://hudoc.echr.coe.int/Eng?i=001-121770 (accessed 07.02.2021).

4 European Court of Human Rights: Case of Gafgen v. Germany. Application No. 22978/05. Judgment. June 1,2010. Para. 128.
URL: http://hudoc.echr.coe.int/Eng?i=001-99015 (accessed 07.02.2021).

“ European Court of Human Rights: Case of Glass v. the United Kingdom. Application No. 61827/00. Judgment. March 9,
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49 Cm.: European Court of Human Rights: Case of Kiyutin v. Russia. Application No. 2700/10. Judgment. March 10, 2011. Paras.
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HBIX 6apOB), 3arpsi3HEHNE OT IPOMBILITIHHOI Jesi-
TETbHOCTY MPeAIPUATHII, HeCYaCTHBIE CTydal Ha
IPOM3BOJCTBE™, 3arpsA3HEHNe OINACHBIMM OTXOfa-
Mi*, sfiepHble MCHbITaHuA” paccMorpensl CyzoM
IPYMEHUTENIBHO K BOIPOCY O IpPUYMHHO-CIEN-
CTBEHHOI CBA3YM MEXY COCTOAHMEM OKPY>KaIOILell
Cpefbl M TPaBOM Ha 3JI0POBbe.

B mpenenentroit npaktuke ECIIY 6putn pac-
CMOTpEHBI Jie/Ia IO 9KOJIOTUM B CBSA3M C HapyLIeHNeM
CT. 2 VI IO3UTUBHBIM 003aTebCTBOM I'OCYAAPCTBA
B TIpefie/iaX ero yCMOTPEHUS IIPUHATb Mepbl A
COXpaHEeHV XM3HU™® B CIy4asX, KOTAa pedb UJeT
0 TIOTEHLVA/IbHO BPENHOI /I 3[0POBbA I'PAXKIAH
JeATENbHOCTY TeX WM MHbIX opraHusaumit. Ilo
mMHeHnto Cyfa, HalMOHAJbHOE 3aKOHOMATEIbCTBO
JIOJDKHO PeryIupoBaTh Takue cepbl, KaK IUIEeH-
3UpOBaHNe, CO3JaHMe IPOMBIIIEHHBIX IPeIIpHu-
ATHI, 0€30IIaCHOCTDb VX SKCIUTYaTallMy, HaJ30p 3a
VIX JIeAITeNIbHOCTBIO, Y TIPU HEOOXOAMMOCTH CIIEUTD
3a MIPYHATNEM KOHKPETHBIX Mep BCEMM 3alHTepe-
COBAaHHBIMM CTOpPOHaMM Ajist obecriedeHns addex-
TUBHOJI 3aIIIUThI TPaXKJJAaH OT PUCKOB, COIPOBOXK/IA-
IOLIMX TaKyIo JeATeNbHOCTh . B cBOMX pemreHMsx
ECITY mopguepkmBaeT, 4TO Cpefu INPeBEHTUBHBIX
Mep TOCyapcTBa 0co00e BHUMAaHNUE TO/DKHO OBITH
y/ie/leHO TIpaBy O0IeCTBEHHOCTH Ha MH(OpMaIuio,
a TaKXKe BCeM HEeOOXOAMMBIM TeXHMYEeCKMM HOpMa-

TUBAM, KOTOpbIe CIIOCOOCTBYIOT BBIABICHUIO HELO-
CTaTKOB U JIIOOBIX OMIMOOK, [ONYIEHHBIX OTBET-
CTBEHHBIMI JIML]AMM HAa Pa3HBIX YPOBHAX .

B nene «Ldpez Ostra v. Spain» 3aaBUTeNIbHMULA
’Ka/lI0Ba/Iach, 4TO TIApbl Ia3a, 3allaxy M 3arpsisHe-
HJe OT 3aBOfja IO INepepaboTKe MPOMBIIIIEHHBIX
OTXOJIOB PSAJIOM C ee JJOMOM BBbI3Ba/Ii IIPOOIEMBI CO
37I0pOBbEM Y MECTHBIX JKUTeJIell, BKIo4as 104b 3a-
ABUTENbHNUIIBI, KOTOPAsA CTpajana TOLIHOTOI, pBO-
toil n aHopekcueit. ECIIY ycranoBun HapylieHue
cT. 8 KoHBeHI[MM B TOM, YTO TOCY/JapCTBy He yHa-
JI0Ch HATU CIpPaBeIMBbI OalaHC MEXJy MHTe-
pecamy 5KOHOMIYECKOro 6/1aronoay4ns ropopa u
3¢ deKTUBHBIM JCIIONb30BAHNEM 3asBUTE/IbHULIEN
IIpaBa Ha yBa)KEHME €€ >XIJINILA, YACTHOM U ceMell-
HOIT XXM3HN.

HecyacTHple cryyam Ha IIPOM3BOACTBE MOTYT
CTaTh NPMYMHON YXYJLIEHNA COCTOSHMA 3[JOPOBbA
MEeCTHOTO HAaCe/leHNsA, U B TAKUX OOCTOATENTbCTBAX
TOCYapCTBO HeCeT MO3UTMBHOE 00513aTeIbCTBO
9 deKTUBHO YCTpPaHATb HOCTEACTBUSA TAKUX CO-
oprtuit. B nene «Guerra and Others v. Italy» nocne
aBapuy, BBI3BAHHON HEMCIIPAaBHOCTBIO 3aBOJICKOTO
060py,[10BaHI/IH, 150 MeCTHBIX >XUTeel, BKIHYas
3asgBUTENIEl, OBUIM TOCINUTAIM3VPOBAHbBI C OCTPBIM
OTpaB/IeH)eM MBIIIbAKOM. 3asBUTENM B TedeHMe
HECKOJIBKMX JIET X/Ja/i BaXXHOJ NHPOpMAINH, KO-

Judgment. November 25, 2010. URL: http://hudoc.echr.coe.int/Eng?i=001-101815 (accessed 07.02. 2021); European Court of
Human Rights: Case of Zammit Maempel and Others v. Malta. Application No. 3356/15.Judgment. January 15, 2019. URL:
http://hudoc.echr.coe.int/rus?i=001-189164 (accessed 07.02. 2021).

52 Cm.: European Court of Human Rights: Case of Lopez Ostra v. Spain. Application No. 16798/90. Judgment. December 9,
1994. URL: http://hudoc.echr.coe.int/rus?i=001-57905 (accessed 07.02.2021); European Court of Human Rights: Case of
Fadeyeva v. Russia. Application No. 55723/00. Judgment. June 9, 2005. URL: http://hudoc.echr.coe.int/rus?i=001-69315 (ac-
cessed 07.02.2021); European Court of Human Rights: Case of Ledyayeva, Dobrokhotova, Zolotareva and Romashina v. Russia.
Applications No. 53157/99, No. 53247/99 and No. 56850/00. Judgment. October 26, 2006. URL: http://hudoc.echr.coe.int/
rus?i=001-77688 (accessed 07.02.2021); European Court of Human Rights: Case of Dubetska and Others v. Ukraine. Applica-
tion No. 30499/03. Judgment. February 10, 2011. URL: http://hudoc.echr.coe.int/rus?i=001-103273 (accessed 07.02.2021).

3 Cm.: European Court of Human Rights: Case of Guerra and Others v Italy. Application No. 14967/89. Judgment. February 19,
1998. URL: http://hudoc.echr.coe.int/rus?i=001-58135 (accessed 07.02.2021).

% Cm.: European Court of Human Rights: Case of Giacomelli v. Italy. Application No. 59909/00. Judgment. November 2, 2006.
URL: http://hudoc.echr.coe.int/rus?i=001-77785 (accessed 07.02.2021).

5 Cm.: European Court of Human Rights: Case of McGinley & Egan v. the United Kingdom. Applications No. 21825/93 and No.
23414/94. Judgment. June 9, 1998. URL: http://hudoc.echr.coe.int/rus?i=001-58175 (accessed 07.02.2021).; European Court of
Human Rights: Case of L.C.B. v.The United Kingdom. Application No. 14/1997/798/1001. Judgment. June 9, 1998. URL: http://
hudoc.echr.coe.int/rus?i=001-58176 (accessed 07.02.2021); European Court of Human Rights: Case of Roche v. The United
Kingdom. Application No. 32555/96. Judgment. October 19, 2005. URL: http://hudoc.echr.coe.int/rus?i=001-70662 (accessed
07.02.2021).

%6 European Court of Human Rights: Case of L.C.B. v.The United Kingdom. Application No. 14/1997/798/1001. Judgment. June
9, 1998. Para 36. URL: http://hudoc.echr.coe.int/rus?i=001-58176 (accessed 07.02.2021).

57 European Court of Human Rights: Case of Oneryildiz v. Turkey. Application No. 48939/99. Judgment. November 30, 2004.
Para 90. URL: http://hudoc.echr.coe.int/rus?i=001-67614 (accessed 07.02.2021).

58 European Court of Human Rights: Case of Budayeva and Others v. Russia. Applications No. 67667/09, No. 44092/12 and No.
56717/12.Judgment. March 20, 2008. Para 132. URL: http://hudoc.echr.coe.int/rus?i=001-85436 (nata obpatieHus: 07.02.2021).
%9 European Court of Human Rights: Case of Lopez Ostra v. Spain. Application No. 16798/90. Judgment. December 9, 1994,
Para. 51. URL: http://hudoc.echr.coe.int/rus?i=001-57905 (accessed 07.02.2021).
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TOpas I03BO/IIA OBl UM OLIEHUTDb PUCKY, KOTOPBIM
OHJ U YJI€HbI MIX CeMeil MOIBEPraluch, IPOfoKas
JKUTb B TOPOJie ¥ KOTOpbIe IIPOSABUIINCD TONBKO IIPU
aBapuy Ha 3aBofie. CyJi yCTaHOBIJI, 4TO TOCY/iapCTBO
He BBIIIOTHIIIO CBOE IIO3UTHUBHOE 0053aTe/IbCTBO 110
IPejOCTaB/ICHII0 MECTHOMY HacelleHNI0 MHPOpMa-
iy 0 GaKTOpax pUCKa M O TOM, KaK Je/iCTBOBATb
B cTy4ae aBapun. Takum 06pa3oM, TOCyapCcTBO Ha-
PYILUIIIO ITPaBO 3asBUTENEN HA yBaXKEHE YaCTHOI 1
ceMeiTHOI >KU3HM cMbICTTY cT. 8 KonBenumu®.

B nene «Tdtar v. Romania» 30710TOJ PYRHUK, B
npolriecce JOOBIYM KOTOPOTO MCIIONMb30BA/ICA Lya-
HIJ] HaTpUsA, HAXOJM/ICS HeJaneKo OT JloMa 3asBU-
teneit. IIpu aBapum B OKpy»Xalol[ylo cpeny Ob1o
BbIOpoLIeHo okoo 100 000 Ky6omeTpoB BOfbI, 3a-
TPA3SHEHHOI LVAHUJOM. 3asABUTENM YTBEPKIANM,
4TO B pe3y/IbTaTe 3TOr0 MHINUJEHTA Y X ChIHA 000-
CTpUIAch acTMa. HecMoTps Ha TO 4TO 3asABUTENN HE
CMOIJIN JIOKa3aTh HajmM4ye IPUYMHHON CBA3Y MeX-
Iy BO3[I€JICTBYEM LIMIAHN[A HATPUA M aCTMOM CbIHA,
Cyn ycTaHOBMJI, Y4TO TOCY[APCTBEHHbIE OpPTaHbl He
JIO/DKHBIM 06pa3oM BBIIIOTHMIN CBOY 00A3aHHOCTI
IO OLiEHKEe PMCKOB, CBSI3AHHBIX C JIeATENbHOCTDIO
KOMIIAHUM, ¥ He IIPUHAIM COOTBETCTBYIOLIVE MEpbI
[/ 3aLMTHI IIpaBa JIofiell Ha YaCTHYI0 )KMU3HD Y XKU-
Juie, B 9YaCTHOCTM, MX IpaBa Ha 3[0OPOBYIO 1 6e3-
OITACHY0 OKPY>KAIOIIYI0 cpeay®.

B nene «Oneryildiz v. Turkey» >xxunuuie 3asBute-
7 OBUIO TTOCTPOEHO 6e3 COOTBETCTBYIOLIETO pas-
pellleHNus Ha 3eMJle, OKPY>Kalollell CBaJIKy OTXOf|OB.
B amnpene 1994 r. npousoluen B3pblB MeTaHa, U OT-
XOfIbl, BHIOPOLIECHHbIC 3TUM B3PBIBOM, 3arpA3HIIN
Oornee fiecATY JOMOB, BKTIOYas oM 3asgutens. Cyn
OTMETW/I, YTO BJIACTY He IIPEIOCTABUIN JKUTELAM
MHGPOPMALMIO O PUCKAX, KOTOPHIM OHM IOBEpra-
I0TCA, IpOXKUBas 37ech, HO fanee ECITY mpumen
BBIBOJLY, UTO, IaXKe €C/IY OHM VI IMe/TV TaKyIo MHPOp-
MaLIO, BIACTU HECYT OTBETCTBEHHOCTD, IIOCKOJIbKY

OHM He IIPUHSAIM HeO0OXOAMMBIX IPAKTIIECKNX Mep,
4TO6BI M30€XKaTh PUCKA JIS XKU3HYU IPKHaH™.

ITo muenmio ECIIY, mpoBeneHue AfepHbIX ¥c-
IBITAHMUI TOCYHAPCTBOM SABJIAETCA OIACHON [ie-
ATENIbHOCTDIO, KOTOPas MOXKET WUMEeTb CKPBITbIE
HeO/IaronpuATHbIE MOCTEACTBYA /I 3[0OPOBbS Ha-
cenenust. Haipumep, neno «McGinley & Egan v. the
United Kingdom» kacanochb OBIBLINX BOCHHOCTY)Xa-
X OPUTAHCKON apMuy, KOTOpble TPUCYTCTBOBA-
N TIpY AflePHBIX UCIBITAHUAX Ha ocTpoBe Poxpe-
cTBa B 1950-x romax. Paccmotpes Bce ¢axrel, Cyx
YCTaHOBMJI, 4TO 3asABUTENAM Oblla IpeJOCTaBICHA
foctatoyHas MHQOpPMALVA O TOM, IIOfBEPralych
7Y OHM BO3[EJICTBUIO OIIACHOTO YPOBHA pafualiuu
BO BpeMs TeCTUPOBAHMUA AfIEPHOTO OPYXKMsA, U YTO
TOCYapCTBO, TAKMM 00pa3oM, BBIIIOTHIIIO CBOE I10-
3UTHBHOE 0053aTeIbCTBO B COOTBETCTBMU CO CT. 8
Kousenn®. [leno «L.C.B. v. the United Kingdom»
Kacajioch JJ04epy OJJHOTO M3 BOEHHOCTYXXKalMUX C
ocrposa Poxpecrsa. Ilocne pasButusa neiikeMun
OHa I10>KA/I0Ba/IaCh Ha HENPUHATUE BIACTAMU Mep
10 3amuTe ee 350poBbA. Cyzi OTMETHII, YTO HEBO3-
MO>KHO YCTaHOBMTD, IeJICTBUTE/IBHO /1Y OTel] 3asBU-
TeJls IOABEprajcs BO3JECTBIUIO OIIACHOTO YPOBH:
papyanyy. Takum 06pa3oM, IPUYNHHO-CIEACTBEH-
Has CBA3b MEX/y BO3MOXXHBIM 00/Ty4eHNeM 0TI 1
JlejiKeMyeli 3asBUTe/IS He Oblla YCTaHOBJIEHA U Ha-
pymuenus ct. 2 Kouenuuu He 66110%. B ene «Roche
v. The United Kingdom» 3asBuTeNnb CTpafan oT ce-
Pbe3HbIX IIPO6/IEM CO 3[l0POBbEM V3-32 BO3IEICTBIA
UIIPUTA ¥ HEPBHO-IIAPAIMTUYECKOTO ra3a BO BpeM:
VCTIBITaHMIL, TPOBEleHHBIX B 1960-X ropax, Korga on
cmyxun B 6putanckoit apmun. Cyz yCTaHOBUIL, YTO
rOCY/IlapCTBO-OTBETYMK He IIPENOCTaBIUIO 3asABUTE-
JII0 OTHOCAIIENICA K AeTy MHPOPMAIUI, O3BOJIAI0-
1eil eMy OLIEHUTb PUCK, KOTOPOMY OH IIOfIBEPracs
BO BpeMs CBOETro y4acTus B TecTax. CiefjoBaTenbHo,
VIMeNIO MecTO Hapyurenne ct. 8 KonpeHiym®.

% European Court of Human Rights: Case of Guerra and Others v Italy. Application No. 14967/89. Judgment. February 19,
1998. Para. 66. URL: http://hudoc.echr.coe.int/rus?i=001-58135 (accessed 07.02.2021).

1 European Court of Human Rights: Case of Tatar v. Romania. Application No. 67021/01. Judgment. January 27, 2009. Para. 3.
URL: http://hudoc.echr.coe.int/rus?i=001-90981 (accessed 07.04.2021).

& European Court of Human Rights: Case of Oneryildiz v. Turkey. Application No. 48939/99. Judgment. November 30, 2004.
Para. 93. URL: http://hudoc.echr.coe.int/rus?i=001-67614 (accessed 07.04.2021).

% European Court of Human Rights: Case of McGinley & Egan v. the United Kingdom. Applications No. 21825/93 and No.
23414/94. Para. 3. Judgment. June 9, 1998. URL: http://hudoc.echr.coe.int/rus?i=001-58175 (accessed 07.02.2021).

% European Court of Human Rights: Case of L.C.B. v. The United Kingdom. Application No. 14/1997/798/1001. Judgment. June
9, 1998. Para. 41. URL: http://hudoc.echr.coe.int/rus?i=001-58176 (accessed 07.02.2021).

% European Court of Human Rights: Case of Roche v.The United Kingdom. Application No. 32555/96. Judgment. October 19,
2005. Para. 167. URL: http://hudoc.echr.coe.int/rus?i=001-70662 (accessed 07.02.2021).
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A.l0. AcTpeboBa, E.E. Tynaesa

9. IIpo6reMbI COOTHOMLIEHN S TPaBa MHANBUAA
Ha TMYHYIO CBOOOY ¥ HEIPUKOCHOBEHHOCTD U
MHTEPeCcoB 001IeCTBEHHOTO 30POBbs

[IpaBo Ha oXpaHy 3JOpOBbs IOApa3yMeBaeT,
YTO JIMIIO HEe MOXKET HOABEPraThCs IPOM3BOTLHOMY
muennio cBo6onpl. Hampumep, comepskanye Hox
CTpasKell /UL, CTPA/JAIOIIVIX OCTPBIMU IICUXNYECKN-
MM PaccTPONCTBaMI, B MeCTe, KOTOPOe IIOTTHOCTbIO
He ITIPUCIOCOOIEHO K UX COCTOSHUIO, MOXET IIpH-
BeCTM) K HapyueHuo cT. 3% wm c1. 5% KonBeHyn.
HakoHel], HempuHATHE CYOM BO BHMMaHMe IICU-
XMYECKUX W (PU3NYeCKMX HeTOCTaTKOB OOBVHA-
€MOro MOXKeT IIPMBECTM K HapYLIeHMIO IIpaBa Ha
cripaBefiuBoe cyfebHOe pasbuparenbcTo. Hampu-
Mep, HeCIIOCOOHOCTD YIOB/IETBOPUTD MOTPEOHOCTI
00BUHAEMOTO, CTPAJAMOLIEI0 Cepbe3HbIM Hapylle-
HJEM C/TyXa, KOTOPBIIL, TAKMM 00pa3oM, JIMIIEeH BO3-
MOXXHOCTM 9 EKTMBHO Yy4acTBOBATb B CYyAeOHOM
pasbupaTenbcTBe, CUMTAETCA HApyLIeHMeM IIpaBa
Ha OXpaHy 370pOBbA U, TAKMM 00pa3oM, HapyLaeT
nonoxerus ct. 6 KouseHunm®.

[TyHkT «e» 4. 1 ¢1. 5 KoHBeHIMM 0 3ammuTe Mpas
4e/I0BEKa 11 OCHOBHBIX CBOOOJ JIOIyCKAaeT «3aKOH-
HOE 3aK/II0UEeHIe MOJ] CTPAXKY JIMIL C LIe/IbI0 IPefoT-
BpAllleH!s PacHpPOCTpPaHeHNsA MHEKIVOHHBIX 3a-
OoneBaHMil, a TaKKe 3aKOHHOE 3aK/II0YeHNe IOJ
CTPaXy JAYLIEBHOOONBHBIX, a/JKOTOMMKOB, HapKO-
MaHOB W 6popsr». Kak ormewaer EBpomerickuit
CYJi TIO ITpaBaM 4eJI0BeKa, Iie/Ibl0 TaHHOTO MOJI0XKe-
HyA KoHBeHIUM AB/IAETCA Kak 3amuTa oOIjecTBa
OT TaKOTO POJia «COLMA/IBHO Je3aaNTUPOBAHHBIX»
KaTeropmil /i, TaK M 3alUTa UX COOCTBEHHBIX
uHTEpecoB®.

B Toit wmu unoi popMe IpeBEeHTUBHOE 3aKITIO-
YeHe I0f] CTPAXY AB/IAeTCs 061eil YepToit 60/mb-
IIMHCTBA HAI[VIOHAJIbHO-IPABOBBIX CUCTEM, B TOM
4yC/le B KauyeCTBEe CPEACTBA COLVA/IbHON 3allMThI
[Preventive Detention...1992:1]. IIpeBenTNBHOE 3a-
K/II0YeHMe TIOfl CTPaXKy He MCK/TIOYaeTCs U JIefiCTBU-
eM CT. 9 MexXJyHapOIHOrO ITaKTa O IPaK[JaHCKUX 1
HOIUTUYECKUX IpaBax’’.

KoHBeHIMA BbIfeNAET MATH CHENMATbHBIX Ka-
TEropMuil LI, IIPaBO Ha CBOOOAY U JIMYHYIO HETIpHU-
KOCHOBEHHOCTb KOTOPBIX MOXET OBITb OTPaHIYEHO
B CIIy /MIIb HOTEHIMATbHON MX OMACHOCTU A
obuiectBa wm camux cebs. Ob1ee y 9TUX KaTero-
puit UL TO, YTO OHM MOTYT OBITD /NUILIEHBI CBOOO-
fibl B LIEIAX MENVIVIHCKOTO JIeYeHNA WU B LIeJIAX,
NPOAVMKTOBAHHBIX COLMATIbHONM IIONNTUKOI, mmbo
OJHOBPEMEHHO II0 MEJMIVHCKVM J COLV/JIbHBIM
ocHoBauusamM’'. ECITY menaeT BBIBOJI, YTO OCHOBHOJ
IPUYMHOI, 110 KoTopoit KoHBeHIuA fomycKaeT 1u-
1IeHMe CBOOOMDI /N, ePEUYNCIEHHbIX B II. «e» 4. 1
ct. 5 KoHBeHImy, ABIAETCA He TONBKO TO, YTO OHM
HPeICTaBIIAIOT YTPO3Y /s 001eCTBEHHOI be3omac-
HOCTH, HO TAK>Ke U TO, 4TO MX COOCTBEHHbIE MIHTepe-
CbI MOTYT TPe6OBATh UX 3aK/TIOYEHMS TIOf CTPaXKy >

Takum 06pa3oM, MOXXHO BBIZEINTb JIBOIHOI
00beKT, Ha OXpaHy KOTOPOTO HAIPaB/IEHO Hpexyc-
MOTpeHHoe TI. «e» 4. 1 cT. 5 KoHBeHLIMu 0cHOBaHMe
JUIA OTpaHMYeHA IIpaBa Ha CBOOOMY M JIMYHYIO He-
IPUKOCHOBEHHOCTD. YKa3aHHbBIM O0OBEKTOM BBICTY-
IIaeT, C OJHON CTOPOHBI, OOlLIecTBeHHas Oe3omac-
HOCTb, a C IPyToil — COOCTBEHHbIE MHTEPECHI JINIIA.
I[Ipn sTOM paspeneHne o6beKTa He MMeET IPAKTHU-
YeCKOr0 3HAYeHM:A, IOCKOIbKY JaHHBIE 3/IeMEHTbI
HepaspbIBHO CBA3aHBI MEXAY c000i1”.

 Cm.: European Court of Human Rights: Case of M.S. v. the United Kingdom . Application No. 24527/08. Judgment. May 3,
2012. URL: http://hudoc.echr.coe.int/eng?i=001-110717 (accessed 07.02.2021).

¢ Cm.: European Court of Human Rights: Case of Stanev v. Bulgaria. Application No. 36760/06. Judgment. January 17, 2012.
URL: http://hudoc.echr.coe.int/eng?i=001-108690 (accessed 07.02.2021).

 Cm.: European Court of Human Rights: Case of Timergaliyev v. Russia. Application No. 40631/02. Judgment. October 14,
2008. URL: http://hudoc.echr.coe.int/eng?i=001-88888 (accessed 07.02.2021).

¢ European Court of Human Rights: Case of Guzzardi v. Italy. Application No. 7367/76. Judgment. November 6, 1980. Para 98.
URL: http://hudoc.echr.coe.int/eng?i=001-57498 (accessed 07.02.2021).

7% UN Human Rights Committee: CCPR General Comment No. 8 of 27 July 1982: Right to liberty and security of persons (Art.
9). URL: https://www.refworld.org/docid/4538840110.html (accessed 07.02.2021).

71 European Court of Human Rights: Case of Witold Litwa v. Poland. Application No. 26629/95. Judgment. April 4, 2000. Para.
60. URL: http://hudoc.echr.coe.int/eng?i=001-58537 (accessed 07.02.2021).

72 European Court of Human Rights: Case of Guzzardi v. Italy. Application No. 7367/76. Judgment. November 6, 1980. Para.
98. URL: http://hudoc.echr.coe.int/eng?i=001-57498 (accessed 07.02.2021); European Court of Human Rights: Case of Witold
Litwa v. Poland. Application No. 26629/95. Judgment. April 4, 2000. Para. 60. URL: http://hudoc.echr.coe.int/eng?i=001-58537
(accessed 07.02.2021).

73 Tak, B 60nblUMHCTBE Aen no n. e) u. 1 cT. 5 KonseHuun ECMY cneyuanbHO He fenaeT pasnuyrsa B OTHOLLEHU TOTO, OMacHO
Lo Ans obLiecTBa Unv ansa ceba, 06bIYHO 3T 3NEMEHTbI 06beUHEHDI.
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Crnenyer 06paTuTh BHUMaHME Ha TOT (aKT, YTO
OXpaHa 3[J0pPOBbS HAaLMU'* CIY>KUT OJHUM M3 TIpa-
BOBbIX OCHOBAHMII OrpaHMYeHM: IIPaB 4eloBeKa U
OCHOBHBIX cBOOOJ B paMKax KoHBeHIM o 3ammu-
Te NpaB 4Ye/loBeKa M OCHOBHBIX cBo6op 1950 r. ro-
cypapctBaMu-uneHaMu Coseta EBpomnsbl. B cBasu ¢
3TUM IIpEfCTABNAETCA, YTO KOoHBeHIuA ocTaBsgeT
3a TOCY[lapCTBaMI IIMPOKYI0 CBOOONY YCMOTpeHMA
B OTHOILIEHNUY OIpefe/ieHNUs CONEPKaHNUA JaHHOTO
tepMnHa. Copepyxanne KoHBeHIuM Ipeprnosara-
eT €ro MCII0Ib30BaHMe, CKOpee, B Y3KOM 3HaYeHU,
4TO C/IefyeT U3 KOPPEIALMY B HUX OOIIeCTBEHHO
0€30I1aCHOCTY C TAaKMMU LielAMM, KaK, HalpuMmep,
obecriedyeHe HalMOHAIbHON 0e30IIacHOCT U 00-
I[eCTBEHHOTO IIOPA/IKA, NpefloTBpallleHne IpecTy-
IUIEHUI U T.J.

CBA3b OXpaHbI 3[I0pPOBbsA C OTPAHNYEHNEM TIPAB
u cB0OOf YenoBeKa GpUrypupyeT BO MHOTMX CTaThsIX
KonBeH1Mu ¢ orpaHn4nTeNbHON OroBOpKOii”. [Ipy-
TMe MeX/YHapOJHO-IIPaBOBbIe aKThl, IOCBALIEHHbIE
IpaBaM 4Ye/loBeKa, TaKXKe IIpelycMaTpMBAIOT BO3-
MOYXHOCTb OTPaHIYeHNS OT/Ie/IbHBIX IIPaB U CBOOO
B LIe/IAAX OXpaHbl 300poBbsA’®. [Ipencrapnsaercs, 4To
aHaJIOrMYHasA OOLIAA Lie/Ib OCYILIECTB/IACTCA TAKXKe
BK/IIOUEHMEM B II. «e» 4. 1 ¢T. 5 KouBeHnmn mosmoske-
HYA 0 3aK/II0YEHMN TIOf, CTPaXKy /NI C 1Ie/Ibl0 IIpe-
[OTBpAILIEHNA PACIPOCTPaHEHNA VHQEKIMOHHBIX
3a060/1eBaHMIL.

B ornyume ot gpyrux MonoXeHmit, nepednciiar-
VX JIML, KOTOpble MOTYT OBITb B CHJTy MIX IIPUHAJ-
JIOKHOCTM K TOJ WIM MHOJ Kareropuu (fyIieBHO-
00/bHbIE JINIIA, A/IKOTO/IVKY, HAPKOMAHBI, OpOArn)
3aK/II0YEHBI II0f] CTPaXXy, OTIPABHOI TOYKOI B pop-
MYIUPOBKe II. «e» 4. 1 ¢T. 5 KonBeH1M, ABNAETCA He

OTHeCeHNe JIMIA K KaTeropu, HalpyuMep, CTpajaro-
VX NHQEKIMOHHBIM 3a00/IeBaHMEM, @ YKa3aHue Ha
IIe/Tb OTPaHMYeHMA ero IIpaBa Ha CBOOOLY ¥ IMYHYIO
HETIPUKOCHOBEHHOCTb — IIPefOTBpallleHe PacIpo-
CTpaHeHMsI MHQEKIVIOHHbIX 3a00/IeBaHNIL.

Takum obpasom, 1. «e» 4. 1 ¢1. 5 KonBenuuu po-
IyCKaeT 3ajiep)KaHye U 3aKII0YeHNe IIOf, CTPaxy
JINLL, CTPAfAOINX MHQEKIMOHHBIMY 3a60/IeBaHN-
MU, IYIIEBHOOO/bHBIX, a/IKOTO/IMKOB, HAPKOMAaHOB,
Opomsr B Ie/iX 3aliuThl OOLIeCTBEHHBIX U / WK
uxX coOCTBeHHBIX MHTepecoB. CoOmoneHne Impep-
YCMOTPEHHOTO [JaHHBIM IIPaBOBBIM OCHOBaHMEM
Tpe6OBaHMA IIPABOMEPHOCTM OIPaHNMYEHMs IIpaBa
Ha CBOOOJY U JIMYHYIO HEIIPUKOCHOBEHHOCTD OIIpe-
Jie/AeTCA:

1) HamM4MeM y JMIa COOTBETCTBYIOIETO 3a-
00/1eBaHNA WM COCTOAHMS;

2)  TaKo¥l XapaKTEePUCTMKOI JAHHOTO 3abose-
BaHVA IV COCTOSHNUA, KOTOpas TpebyeT 3aK/ode-
HJA JINIIA TIOf CTPAXKY.

10. 3axnroueHne

[IpaBo MHAMBMAA HA 3[0POBbe MOXET OBITH
IIPEeCTaBIeHO KaK KOMIIIEKC eCTeCTBEHHBIX M I10-
3UTMBVCTCKUX MEXYHAPOZHO-IIPABOBbIX OCHOB
ero IPU3HAHWA, OOLIMX U CIeLVaIbHbIX IPUHIN-
II0B COTPYAHMYECTBA TOCYAAPCTB B cepe 34paBo-
OXpaHeHNs 1 rapaHTuil obecredeHnst GU3MIECKOTO
¥ Tcuxmdeckoro 6maromnonyuns mogeit. Cyiectsy-
10T MEXX/IYHapOJHO-TIPaBOBbIe 0COOEHHOCTH peasim-
3aLyy IpaBa Ha 3[0POBbeE /IS YSI3BUMBIX KaTeTOPHIL
JIUL], K KOTOPBIM OTHOCSTCS A€TH, )KEHIINHBI, ara-
TPU/IbL, BBIHY)KICHHBIE 11 JOOPOBOIbHBIE MUTPAHTBI,
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74 O6LLeCTBEHHOE 3paBOOXPaHEHME ONpefenaeTcsa Kak «HayKa U NpakTUKa npeaynpexneHuns 6onesHen, npoasieHns X13Hu
1 YKpPernIeHUs 300POBbs MOCPEACTBOM OPraHN30BaHHbIX ACTBUNA, MpeanpuH1Maembix obuectsom» (Acheson, 1988; WHO).
MeponpuraTia nNo yKpenaeHuto noTeHumasna u yciyr obLecTBEHHOIO 34paBOOXPaHEHs HanpPaB/eHbl Ha CO3AaHMe YCOBUIA,
NPV KOTOPbIX JIOAN MOTYT OCTaBaTbCA 340POBbIMY, YITy4llaTb CBOE 340PO0Bbe 1 bnarononyyvie niv npefoTepaLlath yxyaLe-
He CBOero 3710poBbsA. ObLeCcTBEHHOE 34pPaBOOXPaHEHNE COCPEfOTOUEHO HA BCEX acreKTax 340poBbs 1 61arononyuus, a He
TOMNbKO Ha UCKOPEHEHUN OTAEeNbHbIX 6one3Heln. MHOre MeponpusaTUs, HanpUMep, KaMMaHUN Mo OXpaHe 340POoBbA, Hallene-
Hbl Ha OTAeNbHble rpynnbl HaceneHua. O6LLeCTBEHHOe 3ApaBOOXPaHeHVe TakxkKe NPeaoCcTaBnAeT UHANBYAYaTbHbIE YCITYTN
OTAeNbHbIM SIMLaM, HaNpUMep, BaKLMHALMIO NN MeauLUHCKMe KoHcynbTaumm. Cm.: World Health Organization: Public Health
Services. URL: https://www.euro.who.int/en/health-topics/Health-systems/public-health-services (accessed 07.02.2021). BO3
OTMeuYaeT, YTO Cpefu Bbi30BOB 06LeCcTBEHHOMY 3fpaBooxpaHeHuio XXI Beka B EBpone cnepyeT BbIAeIMTb SKOHOMUYECKIN
KPUW3KC, HEPABEHCTBO, CTAapEHME HACceNEeHMs, yBENIMUYEHNE KONMYECTBa NNL, CTPaAAILMX XPOHUYECKMM 3aboneBaHMAaAMNY,
Murpauuto, ypbaHmsaumio, yxyalweHve KauectTBa OKpy»KatoLer cpelibl U M3MeHeHue Knumarta. B ¢sasn ¢ stum EBponencknin
pervioHanbHbIl oduc BO3 npuHan EBponeickmin nnaH AencTBuiA No yKpenaeHuio NoTeHLMana nu ycyr obLecTBeHHOro 3apa-
BOOXpaHeHuAa. CM.: EBponencknii nnaH JencTBUi NO YKPENIeHWIo NoTeHUMana 1 ycnyr obLecTBEHHOMO 3paBOOXPaHeHNA.
Joctyn: https://www.euro.who.int/__data/assets/pdf_file/0008/171773/RC62wd12rev1-Rus-updated.pdf (aata obpalyeHus:
07.02.2021).

75 CM.:cT. 8,9, 10, 11 KoHBEHUMM O 3alyuTe NpaB YesioBeka U OCHOBHbIX cBo6oa 1950 T.

76 Cm:n. by, 2ctm 13, ¢t 15, 16, 22 MexkameprikaHcKo KoHBeHLMM 0 npaBax yenoBeka 1969 1,; u. 3 ¢cT. 12, cT. 18, 19, 21, 22
MexayHapoaHOro nakTa o rpaXaaHCKMX 1 NOAUTUYECKMX NpaBax 1966 r.
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JKepTBbl BOOPY>KeHHBIX KOHGmMKTOB. Obecmeye-
HIe TIpaBa Ha 3[J0pPOBbe KaK YacCTU KOJIEKTHBHOTO
IpaBa HaceJleHNs Ha pa3BUTHE CBA3AHO C TOAZep-
KaHMeM OJIaronpysTHOM OKpPY)KaIoleil Cpefibl, Uc-
[I0/Ib30BAHMEM NOCTVOKEHUI OMOSTUKM U 3aIUTON
HepPCOHAIbHBIX JAHHBIX puandeckyx . C ydeToM
Pa3NMYHBIX HAIMOHATbHBIX TIO3MUII B OTHOIIEHNN
IPeofio/IeHNs TIAH/IeMUY KOPOHABUPYCHON MHQeK-
MU TPOAODKNUTCA (HOPMUPOBAHUE YHUBEPCANID-
HBIX MEXJIYHapO[JHO-IIPAaBOBBIX CTaHAapToB BO3,
HpefHa3HaYeHHBIX /IS OpPTaHN3aLUN [e/iCTBeHHBIX
MeJIMKO-COLMAbHBIX MeponpuATuit. CTpeMieHne K
yHUDUKALMN CAaHUTAPHO-TUTMEHNYeCKUX TpeboBa-
HMI U CO3[jaHMe eINHBIX CePTUPUKATOB COCTOAHMA
3I0pOBbs OyzieT mpeo6IafaTh Iy OCYIeCTBICHUN
H0€3/I0K, NepecedeHnyt MeXTOCyIapCTBEeHHbBIX Ipa-
HUIL| ¥ oOpaleHnn 3a Ha6OPOM COLATbHBIX U Me-
IVILIMTHCKUX YCIyT B CTpaHe IpeObiBaHuA. Jokmaz
OOH 1o uenam ycroiunsoro passutus 2020 I. yka-
3bIBaeT Ha 3HAYMMOCTDb O0A3aTeNIbCTBA TOCYAPCTB
obecreynTh HaCeJIEHNIO BCEOOI VI OXBAT YC/IyTraMu
3apaBooxpaHennd K 2030 r. CrienyabHbI TOK/Iaf -
gk OOH no Bompocy o mpase KaKIOTo YenoBeKa
Ha HaMBBICIINIL JOCTVDKUMBII YPOBEHb (PU3UUeCKO-
TO M TICUXMYECKOTO 3/J0POBbA 3aMedaeT, 4TO JaHHOe
006413aTe/IbCTBO JO/DKHO MOAIEPXKIMBATCS YIIPABILA-
eMBIMI U JOCTYIIHBIMU CYCT€MaMy HAI[VIOHA/IbHOTO
3mpaBooxpaHeHus. lenepampHas accambness OOH
IPM3BbIBAET TOCYAPCTBA-YIEHBI 00eCIIeUNTD «IIpa-
BO Bcex 6e3 MCK/TIOYeHNsI 110 KaKOMY ObI TO HU OBLIO
IIPU3HAKY JIIOfEMl Ha HaMBBICIUMI NOCTVDKVMMBIIA
YPOBeHb (PU3MYECKOTO M IICUXMYECKOTO 3[0pPOBbA,
HAIIOMMHASA TIPY 3TOM, YTO KaKAIBII Ye/IOBEK MIMeeT
IPaBO MHAMBUYANbHO WIM COBMECTHO C APYTUMM
JIULJAMU COZENICTBOBATL 00eCIIeYeHIo 1 BoOMBaTh-
Cs 3aLMTHI ¥ Peaan3aly UMEHHO 3TOro IpaBa, 1
HpK3bIBasA JIMEPOB BCEX CI0EB 00IeCTBA 1 IPYIII
HaceJIeHVsI BBIPa3UTb 3TOMY OOIIeCTBEHHYIO IIOfi-
fiepKKy»”.  MeX/[yHapOIHO-TIpaBOBbIM  IIPUOPU-
TETOM TaK’Ke BBICTYINAET 3alliTa YaCTHON >KU3HM
VHIVBUJA PV OCYILIeCTBIEHNN IIPaBa Ha 3J0POBbeE.

Cnegyer ormetuthb, uto B mpaktuke ECIIY,
OTHOCAIIENICA K IpaBy Ha 3[J0pPOBbe, Yallle BCETO
BCTPEYAITCA OTCHIIKM K TooxkeHnsAM KoHBeHImy,
rapaHTUPYOLIMM IIPaBO Ha XM3Hb (CT. 2), 3ampelie-
HIe TBITOK (CT. 3), IPaBO Ha YBa)KeHMe YaCTHOI 1
ceMeitHOI ku3HM (CT. 8) U 3ampelleHne JUCKPUMU-
Haiyn (ct. 14). Kpome toro, KonBenuus o 3ampure
IIpaB YeloBeKa U OCHOBHBIX cBoOOf 1950 r. mpsimo

He TapaHTMpYeT IPAaBO Ha 3aLIUTY 3[0POBbA WM
paBo ObITh 370poBBIM. OHAKO C YYETOM IIPAKTHU-
ku ECITY M0XXHO 0XXuaaTh MOSBIEHNS HOBBIX e
OTHOCKTE/ILHO IIPAaBa Ha 3/0POBbeE.

TocynapcTBo B paMKax VIHTeplaKeHCKOro Ipo-
1jecca BIIpaBe 3aKpeNuThb OIpeie/IeHHbIe OCHOBAHMS
JUL OTPaHMYEHMA IIPaB U CBOOOJ YeT0BeKa C IIe/TbI0
COXpaHEHMdA, 3aLIMUTBl ¥ IOAIeP>KaHNA 3[0POBbs
Haluu. B Borpocax cooTHoLIeHNA IpaBa MHAVBUA
Ha JIMYHYI0 CBOOOY U HEIIPMKOCHOBEHHOCTD M VIH-
TepecoB OOI[eCTBEHHOTO 3[J0POBbS CIEyeT YIUTHI-
BaTh TOT (hAKT, YTO C OFHOI CTOPOHBI, LIEJIbI0 TAKOTO
OrpaHMYeHNMsI BBICTYIIaeT oOljecTBeHHas Oe3omac-
HOCTb, @ C IPYTOif — COOCTBEHHbIE MHTEPECHI NTNIA.

IToMuMo yHMBepca/lbHBIX CTAH/IAPTOB IIpaBa Ha
3nopoBbe, KouBennua Coseta EBpombl o samure
IpaB Ye/I0BeKa 1 OCHOBHBIX cBOO0Z 1950 I. ocTaBLs-
eT 3a TOCYJJApCTBaMI1 pacIIMpUTeIbHOE TOIKOBaHMe
ee IOJIOKeHUI. B ¢BA3Y ¢ 3TUM, B 310Xy pasBUTUA
COBPEMEHHBIX TEXHOJIOTMII BO3HMKAIOT HOBbIE BbI-
30Bbl B OTHOLIEHM! peann3alyi IpaBa Ha 370pOBbe
0 BOIIPOCaM OMO3THKY, PefaKTHPOBAHNA TeHOMa
gernoBeka [[ly6os, [IpskoB 2019: 127-137; KyOpu-
kuH, Kocunkun, Acrpennua 2019: 30; AbpocumoBa
2020: 133-141; Kamuauuenko 2020: 20-25], a Tak-
JKe TIOC/Ie[CTBUII ANEPHBIX WCIBITAHUI UM 3arpss-
HEeHNA OKpY>Kalolleil cpefibl. ABTOpBI IIOJIAraior,
YTO HEKOTOpble aCIeKTbl COBPEMEHHOJ OMO3TUKM
¥ IPaBO MHAMBMAA Ha JOCTOBEPHYIO NHGOPMALINIO
B napagurme cTaTby 8 KoHBeHLMM O 3aliuTe IpaB
YejIoBeKa ¥ OCHOBHBIX CBOOOJ, a TaKXe 0COOEHHO-
CTU HOPMAaTMBHO-NIPaBoBbIX akToB EC mosponAwT
yKasarb Ha TpeboBaHMe coOmoeH st KOH(UAeHI-
QJIBHOCTM MeIMIMHCKON MHpopMmanym. [loatomy
clIefiyeT HOIONHUTD €BPOIIEJICKYI0 CUCTEMY 3ally-
Thl TIpaB 4e/l0BeKa IPUHATHEM JIONOTHUTEIbHOIO
nporokona k Kousenumnm Coserta Espombl o 3a-
LINMTE IIPAB YE€I0BEKA M OCHOBHBIX csobox 1950 1.,
IpeyCMaTPUBAIOIEr0 OXPaHY U 3alUTY IIpaBa Ha
3poposbe. O630p nmpaBosbix nosunmit ECITY mpu-
BOJIUT K BBIBOZLY O TOM, YTO COO/MI0ieHne KOHu/eH-
LYa7IbHOCTH JJAHHBIX O COCTOSIHUU 3/JOPOBbS MIMEET
pelnaolee 3HaYeHMe He TOJNbKO /i 3alUThI He-
IPUKOCHOBEHHOCTH 4aCTHOJ XM3HM IIallM€HTa, HO
TaKOKe JUIA TOAJePKaHNUA JOBEPUs 9TOTO YenoBeKa
K mpodeccyn Bpaya 1 K yCTyraM 3[paBOOXPaHeHMA.
IIpn 3TOM JOCTOMHCTBO 4Y€/I0BEYECKON JIMYHOCTU
JIO/DKHO OBITH 3aIIVIIEHO OT BO3MOXXHOTO HEIIpaBo-
MEPHOTO CIONb30BaHMA JOCTIDKEHMIT HaydHOTO

7 TeHepanbHaa Accambnea OOH: «3gopoBbe HaceneHna Mypa 1 BHELLHAA NMOMNTIKA: BCEOXBATHBIV NMOAXOL, K YKPEnaeHUo
cucTeM 3paBooxpaHeHus». 04.12. 2019. M. 8. URL: https://undocs.org/ru/A/74/L.26 (nata obpalyeHus: 07.02.2021).
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nporpecca. Kak 13BecTHO, Ha YpOBHE 3aKOHOJa-
TeNbHOTO yperynuposanus B Espomneiickom Corose
JIeVICTBYeT IIPsIMOI 3aIIpeT Ha MI00ble MaHUITY/IALN
C 3apOJIbILIEBbIMM MaTepyaaaMy YelOBeKa.

ITpu sToM rocyapcTsa 00s3aHBI TAPAaHTUPOBATD
9KO/IOTMYECKYI0 U AfIEPHYI0 0€30IaCHOCTb CBOUX
rpaxpaH 6e3 Kakoi-nmubo ayuckpumyHanmu. locy-
JlapCTBY HEOOXO/VIMO HAITI CIIPaBe//IMBBII Oamanc
MeXJy MHTepecaMy SKOHOMMIYECKOro OJIaroIoiny-
4y TOPOJA 1 MCIIOIb30BaHMeM IIpaBa MHMBM/A Ha
yBa)KeHME >KM/INILA, YACTHOM M CEMENHON >KU3HIL
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MEXAYHAPOOHO-INPABOBAA
SAWNTA XUBOTHDIX:
MPOBJIEMbl U MEPCMEKTUBDI

BBEJEHME. [envio danroti pabombi siénsiemcst onpe-
Oenteriule 2aBHBIX NPOOTIEM COBPEMEHHOTI MeNIYHAPOO-
HO-NPABOBOIL 3AUAUMbL HUBOHVIX U MeopemnuUecKoe
000cH08aHUe HEOOXOOUMOCTNU USMEHEHUS UX NPABOBO-
2o cmamyca (pescuma). Vccnedyomcs KoHuenuuu, yse
CMasuiue 0CHOBOTL CYU4ECTNBYIOUAUX MeHOYHAPOOHO-
1pasosblx aKmos no 3aujume pasiuuHvlx Kamezopuil
HUBOMHDIX, 4 MAKIHe Ueu, umerouge 0CHAamoUHblLl
nomeHuUas 0715 Moo, 4moObl 3anoHUMs PyHOAmeHm
6oriee 0CO3HAHHO20 OMHOUIEHUST K NPeOCtnasumenim
opyaux 6uonoeuueckux 6u00s. Boigenenvt snauumenn-
Hble HedOCMAMKU en100a bHOLL NPAB0BOLE NOIUMUKU HO
0XPaHe HUBOMHYIX, NPeNAMCMBYIOULUe O0OCHIUNEHUIO
OCHOBHBIX Uerell MexOyHAPOOH020 COMPYOHUH1eCMEa 6
dannoti obnacmu. IIpednoservt HoBble N00X00bL, CNO-
COOHble paspeuiums Kax Imuteckue, max u IKosozuHe-
CKue Npoonembl 83aUMOOTNHOUAEH UL TIH00€Ti U HUBOM-
Hblx 6 camom Omuwcatiuem 6yoyuem. Kpome moeo, 6
X00€ UCCTIe008aHUS NPUBOOAMCS PA3TULHDbLE PUNOCOP-
CKO-1pasosvie  00800bl, NoOMeepHdarusue BO3HUK-
Wy10 HA00OHOCMb NPUCBOEHUS HUBOMHBIM 0C00020
1pasoBoz0 NOIOHEHUS.

MATEPVAJIBI I METOMBDL. Pa6oma nocmpoera
HA U3y4eHuy OOKMPUHATILHLIX NOSULULE NpeumyUle-
CIMBEHHO 3apybencHblx uccnedosameneti U Npasosedos,
SAHUMAIOUUXC NPOOTIEMAaMU. MeNOYHAPOOHO-NPABo-
60l 3augumul swusommvix. ITo mepe Heobxooumocmu
PACCMAMPUBAIOMCS HOPMbL MEHOYHAPOOHO-NPABOBLIX
co2nauienutl eno0anbHo0 U PezUoHANbHO20 XApake-
pa, a makdxie NosoKEHUs 00KYMEHMO8 peKomeHOa-
menvHo20 xapakmepa. B nacmosuem uccredosanuu
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6ObLTIU UCNOTIb306AHDL TI02UHECK UL, CUCIEMHDITL U KOM-
napamusucmckuti  nooxodvl, 06uemeopemuteckie
(ananus, cunmes, cpasHerue, UHOYKUus, 0eOyKUus, ad-
cmpazuposariue, 0600uieHUe, UOEATU3AUUS, AHATIO2US,
MOOenuposarue, KOHKPeMU3AUus) U CreyuanvHo-
topuduteckue Memoovl (UCMOPUKO-NPAasosotl, Gop-
MATLHO-I0PUOUHECKULL 1 MemOo0 NPasosozo NPozHO3U-
posanus).

PE3YJIBTATBI MICCIIEDOBAHAL. B pesynvomame
1p0Be0eHH020 UCCTIE00BAHUS BbIABTIEHbL OCHOBHDIE He-
COBEPUIEHCNBA MENOYHAPOOHO-NPABOBO2O pe2ynupo-
BAHUST OMHOUEHUIL N0 COXPaHEHUI0 OUOPA3HOOOPA3US
8 PAMKAX Peanu3auuu KOHUeNyuti OXparoL OKPyucaio-
wietl cpedvl u ycmotinueoeo pazsumust. Ommeuaromcs
saxcHetiuiue OOCTNUNEHUS U CyusecmeeHHtble npobenvl
npasoeoti nonumuxu EC no obecneuenuio 6nazonony-
YU HuomHoix. brnazodaps cunmesy u 0606ueHUI0
OCHOBHBIX NONIONEHUI KOHuenuuu Onazononyuus u
KOHUENUuu Npas HusoMHvIX Hopmupyemcss npeo-
cmaesierue 0 HAUboMee YCHEWHOT MOOenU MeHOyHA-
POOHO-npasosoti 3awumul susomnvlx. Ha ocHose
1poOenanHoll pabomvL NpozHOIUPYemcs HeusbexucHoe
u3MeHeHue Ux npasosozo crmamyca (pexcuma) u nepe-
CMOMD Cyusecmeyioueli anmponoyeHmpu4eckoti na-
Paoduemvl coBpeMeHHOTE 10PUOUHECKOT HAYKU.
OBCYKIOEHME W BBIBOIDBIL. Ilodasnsiouee
6OMbUAUHCINGBO OeliCBYIOUAUX MeXOYHAPOOHO-NPABO-
BbLX COTIAWIEH UL 1O 0XPaHe U UCNONb308AHUIO HUBOM-
HO20 MUPA HANPABTIEHO HA Y0067IeMBOpeHUe UHmepe-
€08  coBpeMeHHO20 00ujecmea nompeoneHus, 6
KOMOPOM HUBOMIHBIE PAHNCUPYIOMCS UCXO0ST U3 CHie-
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NeHU UX NONe3HOCMY, NPpakmuyecku He 0671a0as um-
MareHmHoti yeHHocmuio. IIpu coxparenuu menoen-
Uuil nocedHux Oecamuniemutl He yoacmesi 00cmuty
NpUPOO0OXPAHHBIX Ueriell, CHOSU4UX Nneped MerOyHA-
POOHbIM IKOTI0UMeCKUM NPABOM. JI7ist o020 umobol pe-
WMo NpobsieMbl IMUUECKO20 U IKOTIOZUHECKO20 Xa-
pakmepa, HeoOX00UMO ~ OMKA3amMbCsi  OMm
AHMPONOUEHMPUUHECKO20 100X00A, NPOHU3LIBAIOW4E20
BCI0 CUCTNEMY MEHOYHAPOOHO20 NPasa, 6 Nosvb3y bosiee
COBEPUIEHHOT OP2AHUSAUUU B3AUMOOMHOUIEHUTL HeTio-
gexa c npupoooti (Hanpumep, GHMPONOKOCMOUEHMPU3-
Ma, KOCMOUeHMPU3Ma, OUOUeHMPUIMA U dp.).

Kpome mozo, omosdecmenierue HusoOmHbvIX ¢ UMyuje-
CIMBOM He omeeuaen CoBPeMeHHbIM NPedCAasIeHUsIM
0 HUX KaK 0 uy8cmeyrouux cyujecmeax. OmHoueHue k
HUM, KAK K BEU4AM 8 PAMKAX HAUUOHATIDHDIX NPABOBLIX
cucmem u MeIOyHAPOOHO20 NPABA HENO3BONIUMETILHO.
Bhe 3asucumocmu om mozo, 6y0ym niu HusomHvle Ha-
OeteHbl NPABOCNOCOOHOCVIO UL B032NIABSIMN HOBYIO,
CHeyUPUUeCKyIo Kamezopuo uY, OHU 00HHbL 0071a-

dambv onpedenieHHbIM HAOOPOM MeHOYHAPOOHO-NPABO-
BbIX 2aPAHMUTI.

KITKOUEBDBIE CJIOBA: 3aujuma sxcusomuoix, npaso-
8T 3AULUMA HUBOMHDBLX, MEHOYHAPOOHO-NPABOBAS
3AULUMA HUBOMHDIX, O7IAONOTY UE HUBOMHDBIX, NPa-
80 HUBOMHDBLX, OXPAHA HUBOMHO20 MUPA, OXPAHA OUO-
PasHoo6pasus, payuoHAIbHOe UCNOb308AHUe OLope-
Cypcos, 0Xpana okpyxaroujesi cpedvl, ycmoiuugoe
paseumue

1A OUTUPOBAHUA: [piranmosa C.J. 2021.
MexIyHapOoHO-TIpaBOBas 3alVTa KMBOTHBIX: TIPO-
O7TeMBI 1 TIepCIIeKTUBBL. — MOCKOBCKULL HYPHAT MedH-
dyHapooHoeo npasa. Ne2. C. 122-132. DOL: https://doi.
org/10.24833/0869-0049-2021-2-122-132
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INTERNATIONAL LEGAL PROTECTION OF
ANIMALS: PROBLEMS AND PROSPECTS

INTRODUCTION. The purpose of this work is to
identify the main problems of modern international
legal protection of animals and the theoretical justifica-
tion of the need to change their legal status (regime).
The main task of the research is to study modern con-
cepts that have already become the basis of interna-
tional legal acts for the protection of various categories
of animals, as well as ideas that have sufficient poten-
tial to lay the foundation for a more conscious attitude
to other biological species. Furthermore, the research
highlights significant shortcomings of the global legal

Moscow Journal of International Law « 2 » 2021

policy on animal protection, which hinder the achieve-
ment of the main goals of international cooperation in
this area. The research also suggests new approaches
that can solve both ethical and environmental prob-
lems of human-animal relationships in the very near
future. In addition, this scientific work provides vari-
ous philosophical and legal arguments that confirm the
need to assign a special legal status to animals.

MATERIALS AND METHODS. The research ex-
amines the doctrinal positions of mainly foreign re-
searchers and legal experts dealing with the problems
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of international legal protection of animals. This study
uses the norms of some international legal agreements
of a global and regional nature, as well as the provi-
sions of recommendation documents. The research
used general theoretical (analysis, synthesis, compari-
son, induction, deduction, abstraction, generalization,
idealization, analogy, modeling, concretization, logical,
systematic and comparative approaches) and special
legal methods (historical-legal, formal-legal and the
method of legal forecasting).

RESEARCH RESULTS. Based on the results of the
study, the author identifies the main problems of in-
ternational legal regulation of relations on the conser-
vation of biodiversity in the framework of the imple-
mentation of the concepts of environmental protection
and sustainable development. In addition, the study
highlights the most important achievements and sig-
nificant gaps in the EU's legal policy on animal welfare.
Through the synthesis and generalization of the main
provisions of the concept of well-being and the concept
of animal rights, this scientific work forms an idea of
the most successful model of international legal protec-
tion of animals. Based on the obtained result, the study
predicts the inevitable change in their legal status (re-
gime) and the revision of the existing anthropocentric
paradigm of modern legal science.

DISCUSSION AND CONCLUSIONS. The vast
majority of existing international legal agreements on
the protection and use of animals protect the second-
ary interests of modern consumer society, where ani-
mals have a rank based on their usefulness, without
taking into account their immanent value. If the trends

1. Beenmenue

eLleTLA PYMCKOTO IIpaBa BO MHOTOM IIpefio-

IIpefieNIa CTPYKTYPY ¥ 3HAYUTENbHO MTOBJIN-

AJIa Ha COfiepyKaHMe OCHOBHBIX KOMIIOHEHTOB
OO/BIIMHCTBA JIENCTBYIOMMX CYUCTeM IpaBa . Jo-
CTVDKEHMSA PUMCKON IIPABOBOII MBIC/IM COCTABIIAIOT
(bYHIaMEHT COBpEMEHHOIT I0PUCIPYAEHIINY, OTHAKO
II0 Mepe pasBUTHA STUKM, HAYKU ¥ TEXHOJIOTUI BCe
OosblIIe VCC/IejOBaTeNIell TaK VIM MHA4Ye CTaBAT HOJ
COMHEHNE AKTYaJbHOCTb HOPM, MHCTUTYTOB WU
KOHCTPYKIIMII PMMCKOTO IIpaBa, MICIONb3YeMbIX II0
ceit menb [ Tkauenko 2009:18-29]. Apkum npumepom
9TOTO MOXKHO CYUTAThb TPafULMIO IIPUYNCIECHNA

of recent decades continue, the environmental goals
set by international environmental law will remain
unattainable. In order to solve a layer of ethical and
environmental problems, it is necessary to abandon the
anthropocentric approach, which permeates the entire
system of international law, in favor of a more perfect
organization of human relations with nature (for ex-
ample, in favor of anthropocosmocentrism, cosmocen-
trism, biocentrism, etc.).

In addition, the identification of animals with prop-
erty does not correspond to modern ideas about them
as sentient beings. It is unacceptable to treat them as
«things» within the framework of national legal sys-
tems and international law. Regardless of whether they
will have legal capacity or will lead a new, specific cat-
egory of persons, animals must have a certain set of in-
ternational legal guarantees.

KEYWORDS: animal protection, legal animal pro-
tection, international legal animal protection, animal
welfare, animal rights, wildlife protection, biodiversity
protection, rational use of biological resources, environ-
mental protection, sustainable development
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JKVMBOTHBIX K «Bell[aM», HECMOTpsI Ha Ha/ln4ue siB-
HBIX IPY3HAKOB, PONHAIINX UX C <IMIAMI». Mexay
TeM CaM TEPMIUH «IAL[0» HEPEIKO CTAHOBUTCS HIPeS-
MeTOM HayuYHbIX AucKyccmit [Ympxmn 2007:5-8].
HasBaHHble p06/IeMbl XapaKTepHbI U [/ TEOPUM
MeX/JYHapOJHOTO IIpaBa.

Omnpepenenne NpaBoCyObeKTHOCTU B IIPaBOBOIL
JIOKTPMHE He NIIEHO N3bsAHOB. CyObeKTaMy IpaBa
MOTYT OBITh IMYHOCTY, HECMOTPS Ha OTCYTCTBUE Y
HIX [eeCIIOCOOHOCTH, a TaKXKe 0O beNMHeHs, 00/Ia-
Jlafolye IPaBOCIOCOOHOCTDIO, BOBCE He MMesl pe-
QJIBHBIX MPYU3HAKOB JKU3HM. ITO OOBACHSETCS TeM,
4TO abCOMITHOE OONMBUIMHCTBO OPTaHU3ALUIT CO3-
JlaeTCs B Lie/IAX YOBIETBOPEHMA TeX WM MHBIX 4e-

' Cm.: ActaneHko MN.H. Pumckoe npaso: yuebHuk. M.: <KKHOPYC». 2018.C. 8.
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JIOBEYECKVIX MHTEPECOB, ABJIAACH JOKA3aTeIbCTBOM
[IOMUHMPOBAHNA aHTPOIOLEHTPUYECKUX Havyal B
npase. HecMOTps Ha TO 4TO >KMBOTHBIE SABJIAIOTCA
KUBBIMM CYILECTBAMM, SBHO OTIMYAIOIIVIMUCA OT
VIMYIeCTBa, MPO6/IeMa UX IPABOBOIO IIONOXKEHMA
HO-IPe)XHEMY He IIPUBJIEKaeT K cefe JOCTaTOYHOro
BHMMaHsI, 0COOEHHO B OTe4eCTBeHHOI Hayke. [1pn
3TOM IIPOJO/DKAITCA CIHOPBI O MPABOCIOCOOHOCTI
JINI IO CBOETO POXKIEHNSA, a TaKXke JIIofieil, HaXo-
JALINXCA B PAa3INYHBIX BETeTaTVBHBIX COCTOSHIUAX
U T. [I., YTO CIIOCOOCTBYeT BO3HMKHOBEHMIO IIOJIe-
MUKV O NOTEHIMaNbHO IPaBOCYObEKTHOCTU NC-
KyccTBeHHOro uHremiekra [/lante 2019:79-102],
TUMOPUHBIX CYIIECTB U Ip. MeX/y TeM abCcTpakrT-
HOe IOHMMaHNUe JMYHOCTU IO3BOMWIO 3apybex-
HbIM YYeHBIM BBIJIBUHYTb TEOPUIO «HEUETIOBEYECKOI
ymmaHocTH» (non-human being) [Brozek 2017:56],
TaK KaK IPAaHMIIA, Pasfie/AI0NIas JIOfeil U >KUBOT-
HBIX, BCe-TaKJ BecbMa yc/loBHa. bosee Toro, Bompoc
O KOTHUTUBHBIX, WHTE/UIGKTYa/lbHBIX M HPOYNX
CIIOCOOHOCTAX >KMBOTHBIX He JJOJDKEH VIMETb KaKo-
ro-/m6o 3HaYeHN, Befib COBCEM He CTEelleHb pa3Bi-
TOCTU OIpefieNieT TMYHOCTh KaK CyOBeKT IpaBo-
orHolenuit. Hanbomnee cuIbHBIM apryMeHTOM /st
TaK HasbIBaeMONl «JeperduKaiym», T. e. U3bATUA
)KUBOTHBIX Y3 KaTeTOpMM Bellleil, HpefCcTaB/sAer-
csl CIOCOOHOCTD YYBCTBOBATh, KOTOPOIl 00/IafjaloT
[0 KpailHell Mepe BCe NO3BOHOYHBIE )KMBOTHBIE, a
TaK)Xe TOJIOBOHOTVE MO/IIOCKN’. Bce oHM ABMAIOT-
o1 «cybbektamu km3Hn» [Regan 1986:186-187],
IO3TOMY HeT HUKAKUX BECOMbBIX OCHOBaHUII OTpU-
I[aTb Ha/lN4Me Y KMBOTHBIX, BHE 3aBMCUMOCTHU OT
VX KaTeropMmil, eCTeCTBEHHBIX IIPaB, KOTOpbIE IIpU-
HaJ/IeKaT VIM B CUJIY POXKZIEHMA: HaIlpuMep, TIpaBa
Ha >KI3Hb, CBOOONY, I7ie 9T0 HeobxoxmMo, be3omac-
HOCTD 1 T. Ji. IIpeficTaBiigercs, 4To IIaBHbIN BOIIPOC
CErOJHSA COCTOUT B TOM, KaK CKOPO MeX/YHapOJHOe
coob1jecTBO OyeT roToBO 0bOecrednTs cobmofe-
HJie MYHVIMAJIbHBIX CTaH/IapTOB 3THX IIPaB.

2. CoBpeMeHHbIe KOHIIEIIIVY 3aLINThI
>KMBOTHBIX U X OTPa)keHle B HOPMax
MEXYHapOJTHOIO ¥ eBPOIIEIICKOro MpaBa

JIMeHHO KOHLIeNIMA eCTeCTBEHHOIO IIpaBa CTa-
71a OCHOBOJI IIePBBIX MEX/YHAPOJHO-IIPABOBHIX CO-
IJIallleHNi1, TAPAHTUPYIOIMX PaBEHCTBO BCeX JIIO-

fiell B IIPUHAJIOKAIVX MM OT IPMPOMbI IIpaBax 1
cB0OOJIaX, HE3aBMCUMO OT BOMM JAPYIMX JIUI U TO-
CYlapCTBEHHBIX OPraHoB. VICTOKM 5TOJ KOHLEIINN
TaK)Xe BOCXoJAT K [IpeBHeMy Pumy, e camuranocs,
4TO «eCTeCTBEHHOE IIPaBO — TO, YeMy IIPMPOJA Ha-
y4IIa BCe XIBOE, 160 9TO IIPaBO IPUCYIIe He TONb-
KO 4eJIOBEYECKOMY POJY, HO U BCEM XXVMBOTHBIM, KO-
TOpbIe POXK/AIOTCA Ha 3eMJIe U B MOpe, ¥ ITULIAM»’.
OpHako 107 BIVMAHVMEM TYMaHVCTUYECKOTO MMpO-
BO33pEHN, 3apOAUBIIEr0OCs B 310Xy PeHeccaHca n
BIIOC/IEAICTBUM YCU/IVBILETO CBOM MO3MIMMU 3 CYEeT
panyoHanM3Ma M MexaHuIuaMa snoxu IIpocseme-
HJA, KOHLETIIMA eCTeCTBEHHOTO IIPaBa OKOHYATeIb-
HO copMIpOBanach OPUEHTHPOBAHHON WCKIIIO-
4UTEbHO Ha dYenoBeKa. HeoOXOAMMO y4MTBHIBATH
TECHYI0 VICTOPUYECKYIO CBA3b €CTeCTBEHHO-IIPABO-
BOJI KOHIENIVUM U MEeXAYHapOJHOTO IIpaBa, A
IOHVMAaHMA KOTOPOTO OHA JMIMeeT IePBOCTEIeHHOe
3HAYeHNe, ABIAACh HEOThEMJIEMOJ OCHOBOJN IIpaB
genoBeka [Shaw 2008:17]. IlepeocMbiciienne ee cyTu
MOI/I0 ObI COCOOCTBOBATH M3MEHEHMIO IIPABOBO-
o cTaTyca Jpyrux OMOIOrMYeckux BUHOB, TaK Kak
IJIABHBIM IIPEMMYIIECTBOM B OOafjaHMy IIpaBaMm
ABJIAETCA TO, Y4TO OHM IPENOCTAB/IAIT IOOXKe-
HJe, BO3BBIIIAIOIIee HOCUTENIEN HaJ IPUBBIYHBIM
ypaBHOBEIIVBAaHMEM KOH(IUKTYIOIVUX WHTEPECOB
[Peters 2020:111].

Bupnble ropuctsl 1 ¢punocodsl mpomuioro Heox-
HOKPATHO IPeAIIPUHIMAIN MOMBITKA SraTUTapPHOI
TPAKTOBKM ¥ COOTBETCTBYIOLIEN €/l KOPPEKTUPOBKI
0a30BbIX IIONIOKEHWII KOHIIENIVM eCTeCTBEHHOTO
IpaBa, HO CYIIECTBEHHOTO pe3ylIbTaTa 3TO TaK 1
He npuHecno. OfUH 13 BBIFAIOLINXCSA MbBICTATENel
csoeit anoxu JKan-Kaxk Pycco, 6yny4n Becbma o3a-
004YeHHBIM IPOO/IeMOII ITPABOBOTO IIOTIOXKEHNS KN -
BOTHBIX, He pa3 ypaBHMBAJ UX ¢ mopbMu: «Takum
06pa3oM MbI TIOKOHYMM ¥ C JAaBHULIHIMY CIIOPaMMI
O IPMYACTHOCTY XMBOTHBIX K €CTECTBEHHOMY 3aKO0-
HY: 00 SICHO, 4TO, Oy/[y4u JIMIIEHBI 3HAHWII ¥ CBO-
007IbI, OHM He MOTYT IIPU3HABATD STOT 3aKOH; HO TaK
KaK OHU MIMEKOT C Halllell IPUPOJ0I0 HeuTo obiee,
IIOCKOJIbKY ¥ OHJ OfJAPEHBI CIIOCOOHOCTDBIO 4yBCTBO-
BaTh, TO MO)KHO CUMTATbh, YTO OHU TAKXKE JJO/DKHBI
OBITb TIPUYACTHBI €CTECTBEHHOMY IIPaBy M YTO Ha
4eJI0BEKe JIEKAT 110 OTHOIIEHNIO K HMM HEKOTOPOTO
pona obs3anHOCTM» [Pycco 1998:68]. OcHoBatenb
ymuurtapusMma Jxepemn beHtam, XOTb 1 OTBeprain

2 European Union: Directive 2010/63/EU of the European Parliament and of the Council of 22 September 2010 on the
protection of animals used for scientific purposes. Preamble, Para. 8. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do

2uri=0J:L:2010:276:0033:0079:en:PDF (accessed 11.01.2021).

3 flueecmel KOcmuHuaHa. T. |. Kh. I-IV. Tog peg. J1J1. KodaHosa. M.: CraTyT. 2008. C.82.
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KOHIIETIIVII0 €CTeCTBEHHbIX IIPaB, HACTAMBaJl Ha Ha-
Jie/IeHNMY KMBOTHBIX IIPaBaMI ¥ CIIPaBe/IBOM OT-
HOIIEHVN JIIOfieil KO BCeM JXMBBIM CYIIECTBaM, UC-
XOfIA U3 UX 0011eil ClIOCOOHOCTH UCIIBITHIBATL 00JIb
[bentam 1998:179]. Onnaxo Ha ¢oHe pacuBeTa ry-
MaHMUCTIYECKOTO MUPOBO33pEHMA HMOAO0OHbIE 3asB-
JIeHVsI 3BY4Ya/IM KpajiHe HeyOeuTeNnbHO, mobyxias
0011eCTBEHHBIX fieATe/Iell UCKaTh KOMIIPOMICC, CO-
OTBETCTBYIOIMII JyXy CBOero BpeMeHu. brarogaps
TAaKUM M3BICKaHUAM BO3HMK/IA VJIesl TyMaHHOTO OT-
HOIIEHVA K >KMBOTHBIM, OCY>K/Jalolast )KeCTOKOCTD
IJIABHBIM 00pa3oM IO IpUYMHE Bpefa A JIMIHO-
CTM CaMOTO 4Ye/IOBEKa, YTO ABJIACTCA HUYEM VMHBIM,
KaK aHTPOIIOLIEHTPIYECKUM M3MepeHyeM obpaie-
Hys ¢ Humn [3y64enko 2014:143]. Xors HekoTOpBIe
VICCTIEIOBATENN IPOJO/DKAIOT PacCMaTpUBATD 3allu-
TY XMBOTHBIX OT )KE€CTOKOTO 00OpalljeHNs B Ka4yeCTBe
camocrosTenbHoro siBnenus [Koporkuit, 3y6uenko
2014:358], B HacTosIjee BpeMsl KOHLEIIINA I'yMaH-
HOTO OTHOIIEHMA K )KMBOTHBIM, B OT/INYME OT KOH-
LeNIVN TIPaB, PUCKYET OCTATbCA JAHbBIO MCTOPUIM:
TIOKa OHYVI LIeHATCA, VICXOA U3 HOIe3HOCTY JJIA JII0-
Jieil, TOBOPUTD O TYMaHHOM O0palLieHNy C HUMIU [0-
BOJIbHO Ipo6eMariyHo [ABzeeBa 2018:76).

3apopmmiagca B XIX B. KOHLeNLuA NIpaB K-
BOTHBIX CErofjHA 0eCKOMIIPOMICCHO IIOfiBepraeT
KPUTVKE aHTPOIIOLEHTPU3M eCTeCTBEHHOTO IIpaBa,
OTCTaMBasA IOPUANYECKOe IpM3HaHMEe (yHIaMeH-
Ta/IbHBIX MHTEPECOB [PYTMX OMOIOINYeCKIX BUJIOB.
OpvH 13 BBIJAIOINXCA NPeACTaBUTENell KOHIIEI-
1y Tom Peran B cBoux paborax Hepefko Hmomdep-
KVMBAJI, 4TO €C/IM JIIORU OOIalaloT eCTeCTBEHHbIMM
IpaBaMy B CIWIY VIMEIOLIETOCA y HUX CO3HaHMA,
TO M MHOTVE >XXVMBOTHBIE JJO/DKHBI 0071afaTb MMM
[Regan 1986:186-187]. HekoTopble TeopeTukum u
BOBCe YOeX[eHbl, YTO 00sS3aHHOCTH, HajaraeMble
Ha JIOfiell CYLIeCTBYIOIIMMY 3aKOHaMM O 3alluTe
KUBOTHBIX, yXKe Ceif4ac Hafe/IfA0T XUBOTHBIX CO-
orBercTBytomumy npaBamu [Kurki 2017:71]. Ilpu
CYIIeCTBYIOLIEIl PasHNUIIE B IIOAXOMAX M PA3IMYHBIX
TOYKAaX 3pEeHMA Ha TO, KAKUMU [IPaBaMM >KVBOTHbIE
JIOJDKHBI 00/TafiaTh M KaK MOTYT OCYIIECTB/IATH MX,
HOYTH BCE IPUBEPIKEHIIbI KOHIIETIIIMN IIPaB >KUBOT-
HBIX e[VHOAYLIHBI BO MHEHMV, YTO KaXIOe YyB-
CTBYIOII[ee CYIIECTBO MOXKET MMETb CTATyC, CXOXKUI
C IIPaBOBBIM IIOJIOKEHMEM HEfIeeCIIOCOOHBIX JINLI,
HO/Ib3YIOLIMXCS 3AIUTON 3aKOHA, OyAydM CyObeK-
TaMI IpaBa.

B 3TOM KOHTeKCTe 0c060r0 BHUMAHMUA 3aCTTY>KN-
BaeT TeOpMUs «HETNYHBIX CyObeKTOB» (non-personal
subjects) [Pietrzykowski 2017:58-62], BbIgBMHYTas
HONbCKUMY  fopucTaMy  AHmKeeM EmkaHOBckuM
u Tomamewm IlerumkoBckum (Andrzej Elzanowski,
Tomasz Pietrzykowski), kotopas npexgycmarpusaer
Hajle/ieH)ie >KMBOTHBIX €AMHCTBEHHbIM IIPaBOM —
«IIPaBOM OBITh YYTEHHBIMM», YTO IMO3BOMUT 3a-
IUTUTD UX XKM3HEHHO Ba)KHbIE MHTEPECHl OT IIpHU-
TA3QHMIT CO CTOPOHBI Ye/IoBeKa. ABTOPBI YBEPEHBI,
YTO JIIOV He JJO/DKHBI IIOCATaTh Ha MepBUYHBIE VIH-
Tepechl XMBOTHBIX B IE/AX YAOBIETBOPEHUSA CBO-
UX BTOPMYHBIX morpebHOCTell. Panee mpodeccop
[Intep CyHrep B cBOMX pabOTaX BBICKA3bIBAJI CXO-
)Kee MHEHNe, CUMTasA, YTO IPUHIUII PAaBHOTO ydeTa
VIHTEPECOB JO/DKEH HPMMEHATbCA 0e3 pasnmmumsA
MeXAy mofbMu U >kuBoTHbIMK [Cardozo 2020:69], a
CIIOCOOHOCTD CTPAfiaTh ¥ YYBCTBOBATH OO/Ib TOJIK-
Ha CTaThb HEOOXONVMBIM YC/IOBMEM WX M3MepeHMNsA
[Singer 1990:3-5]. B HexoTopbix koHBeHIysx CE,
HanpyMep, B EBponeiickoil KOHBEHIIMM O 3alluTe
I03BOHOYHBIX )XVMBOTHBIX, VICIIO/Nb3YEMBIX /I 9KC-
IEepPYMEHTOB MIU B MHBIX HAay4HBIX Lesax 1986 rt
CofiepKaTcs HOPMBI O MOPAIbHOM 00s3aTe/bCTBE
JIOfiell YBaXKaThb JKMBOTHBIX ¥ JJOJDKHBIM 00pasoM
YYUTBIBATb UX CIOCOOHOCTb K CTPajlaHMAM U IHa-
MATH, YTO MO>KHO PacClieHMBAThb KaK 3HAUMTE/IbHBII
IIaT Ha ITyTY OPU3HAHNA CYOBEKTUBHBIX IHTEPECOB
HpefiCTaBUTeNell XKMBOTHOrO Mupa. TeM He MeHee,
KOHI[TIVA IIPaB XVMBOTHBIX I10KA He HAIIa BHO-
r0 OTPaXeHMA B HOPMaxX MeXJIYHapOZHOTO IIpaBa,
B OT/IMYMe OT KOHLEIIMY OIaromonydns, KoTopas
yoKe JIeT/Ia B OCHOBY MHOTMX PETMOHA/IbHBIX MEX/LY-
HapOJIHO-IIPaBOBBIX JOKYMEHTOB.

CoBpemennas nomtuka EC B obmactu 3amu-
Thl )XMBOTHOTO Mupa 6a3upyeTcs Ha MOJIOXKEHUAX
KOHIeNIMM O/IaronoTy4ns >KMBOTHBIX, OCHOBHBIE
4epThl KOTOPOJ CTaM 3aK/IafbIBaTbCsA €llle B KOH-
ne XVII - nagane XVIII B. Bo MHOrom 6marogaps
coobpaxenusam [Dxona Jlokka. Ilo3gHee MbICIb O
HEOOXONMMOCTI ObecredeHNsa >KMBOTHBIX JODK-
HBIMU YCIOBUAMU KoMdopTa 1 6e30macHOCTH CTa-
Jla pa3BUBATBCA HE TONBKO €TO IIOCIefOBaTeNAMN,
HO U apyrumu ¢unocopami, uzen KOTOPIX ObUIN
BOCIIPMHATBl IEPBBIMY OPraHM3ALUAMYU IIPOTUB
KECTOKOTO 0OpallleHnsA C JOMAIIHVIMU U CelbCKO-
XO3AJCTBEHHbIMYU JKMBOTHBIMM. MeXy TeM cam
TepMUH «O/Iarooy4ne XMBOTHBIX» BIIEPBbIe ObII

4 Council of Europe: European Convention for the protection of vertebrate animals used for experimental and other scientific
purposes dated March 18, 1986. Preamble. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A2199

9A0824%2801%29 (accessed 11.01.2021).
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ynomsnyT B [Iporokone «O sampmre u Graromnony-
94Uy XKMBOTHBIX» K AMCTEPHAMCKOMY JOTOBOPY OT
2 okTsA6pst 1997 I.°, HOPMBI KOTOPOTO AYONMMPYIOTCS
B cT. 13 JloroBopa o ¢yHkiuonuposauuu EBpo-
nevickoro Coro3a ot 25 maprta 1957 1. (B pegakiym
JIuccabonckoro gorosopa ot 13 gexabps 2007 r.5).
Hecmotps Ha TO 4TO 6/1aromnonydne >XUBOTHBIX (u-
TypupyeT B Haubojee 3HAYMMBIX JJOKYMEHTaX €B-
pOIIeiicKoro Ipasa, Kakoro-mmdo o6IienpuHsITOro
HOHVIMaHVA 3TOTO TePMIHA Ha JaHHbIJ MOMEHT I10-
HPeXHEMY He CYLIeCTBYeT.

Mexny TeM BcemupHasd opraHmsanys 1o oxpa-
He 37]0poBbs XMUBOTHBIX (MOB) BeIpaborana cob-
CTBEHHYIO JeUHNIINIO 5TOTO NOHATYA: « KUBOTHOE
HaXOAMTCA B HAJJIEKAIleM COCTOSHUM OJIarorony-
4y, KOTZIa OHO 3[J0pPOBO, YYBCTBYeT cebsi Komop-
THO, XOPOLLIO IINTAETCS, HAXOAUTCA B 6€30I1acHOCTH,
CIIOCOOHO JIEMOHCTPUPOBATh HPUCYIIee eMy IHOoBe-
JieHe ¥ KOT/Ia OHO He CTPajiaeT OT TaKUX HEIpYAT-
HBIX COCTOSIHUIA, KaK 0071b, cTpax 1 cTpecc»’. Takum
06pa3om, HeB3Mpas Ha MHOTOACIEKTHOCTb JaHHO
KOHIIETILINM, €€ CYThb CBOAUTCA K HEOOXONVIMOCTM
nopuepxKaHna GU3NIECKOro U ICUXIYECKOTO 3J0-
POBbS >KMBOTHBIX Ha HaJJIeKalleM YPOBHE U B TOI
Mepe, KOTopas COOTBETCTBYeT X mpupope [Duncan,
Frazer 1997:21-27]. ObecreyuTsb KauecTBO >KU3HIA,
COOTBETCTBYIOIEE JO/DKHBIM CTaHAAPTaM, MOXXHO
TOJIbKO NOCPECTBOM IPEIOCTABICHNUA KIBOTHBIM
TaK Ha3bIBaeMBIX «IIATU CBOOOJ», CHOPMYINPOBaH-
HbIX OpyrTaHCKM COBETOM I10 6/1arOIOTy MO CeNb-
CKOXO3AJCTBEHHBIX J>KMBOTHBIX IIPU COMNENCTBUM
M3b n gpyrux opranusaumit B KoHie 70-X TomoB
IPOLIIOTO BeKa. BIOCIeACTBMM NpPUHINMI «IIATH
cBoboz» 6b11 oTpaxkeH B upextuse Cosera 98/58/
EC «O sammuTe >XMBOTHBIX, COMEpPXKAIIMXCA M
CeNIbCKOX03AICTBEHHBIX Lienei» oT 20 uronsa 1998 1.8,
KOTOpasi 06513bIBaeT 06paIaThCs C )KUBOTHBIMY IO~
fobaroiyM 06pasoM, UCKITIOYAINM UX (usnde-
CKIe ¥ MOpa/IbHble CTPaflaHVis, IIPEfOCTABIATD UM
0/1aronpyATHBIE YCIOBUA IPOKMBAHMUA, JOCTATOY-
HOe MeCTO /I BBIP@XKEHNS eCTeCTBEHHOTO MoBefe-
HIA, JOCTYI K efie U BOJie, @ TAK)Ke BeTePUHAPHYIO

nomotp. Takum o6pasom, crpanbl — wiensl EC 065-
3aHBI MCXOUTD U3 TPeOOBaHMIT KOHLEILUN B JIIO-
6011 13 obmacTeil CBOeil MeATeIbHOCTY, He Hafenssa
JKMBOTHBIX IIpaBaMIi, HO IIPM3HaBasd 3a HUMU CIIO-
COOHOCTD 4yBCTBOBATb. B 11e/10M, yunThIBast 0c06yI0
IPaBOBYIO 3AIUTY, IIPEJOCTABIAEMYIO0 XIBOTHBIM
KaK 4yBCTBYIOLIVM CYIIeCTBaM, OHJ CTAHOBATCA OT-
JIeIbHOI IIPABOBOJ KaTeropueit MeXy Cy0beKTamMm
u obbextamn [Stucki 2020:538]. OgHako B paMKax
OO/BIIMHCTBA HALMOHAbHBIX IIPAaBOBBIX CUCTEM
eBPOIIENICKMX CTPaH >KMBOTHbIE He M3DBATHI U3 Ka-
TETOpMIU MMYIeCTBEHHBIX O0'bEKTOB, Ha KOTOpbIe
pacnpocTpaHsAeTcd COOTBETCTBYIOIIMII IIPAaBOBOIA
pexnM, GaKTIUIecKu IpOfO/DKasg OCTaBaThCA B «Ce-
POJl 30He» MEX[Y IPYIIIIaMy JIALL Y BELeit.
HecMmoTps Ha cyllecTBeHHbIe HENOCTATKMU, OT-
paKeHMe KOHIeNIMY O6/1aromnonydnss >XMBOTHBIX
B HOPMaxX eBpOIIEJICKOTO IIpaBa, HECOMHEHHO, fB-
JAeTCS TOJIOKMUTENbHOI IpakTukoit. K coxane-
HUIO0, TTpaBoBoit onbiT EC B 0071aCcTy 3aIUNUTHL KU-
BOTHBIX /IO CHX IIOp IOYTU He ObUI BOCIPUHAT Ha
robanpHOM ypoBHe. IIpodeccop Muunranckoro
rocyfapcTBeHHoro yHmsepcutera [lssupy  Pasp
(David S. Favre) otmeTnn aty npo6iemy, BBICTYIIUB
3a IIPUHATIE PAMOYHOJ KOHBEHIUN YHUBEPCAIbHO-
ro XapakTepa, 3aKpeIULfiomieil OOIie IPUHINIbI
6maromnonyuns xuBoTHbIX [Favre 2016:87]. Ilo Bceit
BUAVMOCTH, OTCYTCTBME IOOOHBIX MEXIYHapOJ-
HBIX CTQHJAPTOB CBA3AHO CO CIEL(IIECKNM pac-
CMOTpEHVeM >KMBOTHOTO MMpa Cyrybo B KadyecTBe
KOMIIOHEHTa IIpUPOAHOI cpenbl. ClieoBaTe/NbHO,
npy paspaboTKe COIVIAIICHMII, KAcCAIOLIMXCA BCe-
ro OmopasHooOpasus, Onaromonydme >KVUBOTHBIX
He SAB/IAETCA IJIABHBIM IIPEAMETOM OOCY)KHeHMA
TOCYJaPCTB ¥ OpraHU3ALMIi, IPUBEP>KEHHBIX XO-
JIMCTUYECKOMY HOAXOAY K COXPaHEeHUIO U YCTOINYN-
BOMY MCIIO/Ib30BaHMIO XX1BOTHOro Mupa [Futhazar
2020:100]. VickmioueHnem U3 3TOro MpaBuia MOXHO
npusHarh 1. 6 c1. 3 [Ipunoxenns I [Tporokomna 06
OXpaHe OKpy>Karoleii cpefbl K JloroBopy 06 AuTap-
KTVKe OT 4 OKTA6pst 1991 I.°, KOTOPBII IpeAnIChIBa-
eT OCYIIECTB/IATb U3BATIE MECTHBIX M/ICKOIMTAI0-

5 European Union: Protocol N233 on protection and welfare of animals annexed to the Treaty establishing the European
Community dated October 2, 1997. URL: https://eur-lex.europa.eu/eli/treaty/tec_2006/pro_33/oj (accessed 11.01.2021).

5 European Union: Consolidated version of the Treaty on the Functioning of the European Union signed 25 March 1957. URL:
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF (accessed 11.01.2021).

7 World organisation for animal health: A new definition for the Terrestrial Animal Health Code: “animal welfare”. URL: https://

www.oie.int/doc/ged/D5517.PDF (accessed 11.01.2021).

8 Cm.: European Union: Council Directive 98/58/EC of 20 July 1998 concerning the protection of animals kept for farming
purposes. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31998L0058 (accessed 11.01.2021).

° TpoTtokon 06 oxpaHe oKpy»KatoLLein cpeabl K [loroBopy 06 AHTapKTuKe OT 4 okTAbpA 1991 r. Mpunoxetwue II. CT. 6. JocTyn:
http://docs.cntd.ru/document/901886692 (nata obpatyeHuns: 11.01.2021).
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IVIX Y IITUL] TAKUM 00pa3soM, YTOObI 9TO IPUUMHSATIO
UM KaK MOXXHO MeHbllle cTpafanuii 1 6omu. B neom
I106a/IbHAs MEeXIyHApOJHO-TIPAaBOBas 3aIVUTa XKNI-
BOTHBIX OTPAaHMYMBAETCS OXPaHOI 6mopasHoOOpa-
3UA B MHTEpecaX HBIHELIHETo, a TaKxke OygyLimx
HIOKOJIEHNIT U OCYILIECTB/IAETCA B PAMKaX yTBEPJVB-
LIMXCA KOHLIENINI OXPaHbl OKPY>Kalollell Cpeibl U
YCTOIYMBOTO Pa3BUTHA, IJie )KMBOTHbIE BBICTYIIAIOT
B PO/ IIPUPOSHBIX PECypPCOB, UCIONb30BAHME KO-
TOPBIX IOAIBEPTraeTCA CIElVa/IbHOI perylaMeHTalVIN.

3. 3amuTa KUBOTHBIX B paMKaX KOHI[EIIIVII
OXPaHBI OKPY>KaIoLIeil CPefbl ¥ YCTOIYIBOTO
PasBUTHA

Konnenuys oxpaHpl OKpy>Karolieli cpefibl, KOTO-
pasd YBEpEHHO 3aHs/A CBO€ MECTO B CHCTEME MeX-
JlyHapOJJHOTO IIpaBa nociie nposegernsa Kondepen-
1y OOH 1o mpo6nemam okpykarolieit cpezsr 1972
I., Hepa3pbIBHO CBA3aHa C COXpPaHEHVeM 010pa3Ho-
00pasusi, SABMAIIIEr0Cs HEOOXOAMMBIM YC/IOBYEM
HOPMaJIbHOTO (YHKIMOHMPOBAHUA SKOCUCTEM M
Jla/IbHEIIIIEr0 HOfep)KaHNs O/IaronpusaTHON 9KO-
JIOTMYeCKOoiT 06CTaHOBKY BO BceM Mupe. [Ipopomxka-
IOLIAACA yTpaTa Pas3lTNyHbIX OMONOTMYECKVX BUJIOB
u3-32 HOTPeOUTENbCKOTO OTHOIIEHMA K IIPUpOJie
IPOBOLMPYET KaTacTpoduyeckue MOCTEACTBUA U
HPMBOJUT K YIPO3e 3KOMOTMYECKOll 6e30IIacHoCTH,
4TO SIB/IAETCS IIABHOI IIPUYVMHON €XerogHoro ¢u-
TypUpOBaHMsA JAHHOTO BOIIPOCA HAa MEXK/[yHapOIHOI
noBecTKe AHA. LleHTpanbHBIM 3BEHOM KOHLENLUY
ABJIAETCA 4YeTIOBEK, I03TOMY JII0ObIe JeiCTBYIOIIe
Ha ee OCHOBE MeXJlyHapOJIHO-IIpaBOBbIE COIJIalle-
HMA 006 OXpaHe TeX VI MHBIX 00beKTOB KMBOTHOTO
Mpa, HECOMHEHHO, OCYIIeCTB/IAITCS He CTONIbKO B
Le/AX 3aLMUThl CAMMX XKMBOTHBIX, CKOJIBKO B yTOIY
4e/I0BeYeCKMM MHTEepecaM, KOTOpble TPaJMILIOHHO
IpeBa/MpPYIOT HaJ MHTepecaMyl APYTuX Omosnoru-
YeCKMX BUJIOB U JlaXke caMoyl nmpupoppl. ITonbiTkn
YPaBHOBECUTb MHTEPEChl XMBOTHBIX M YeNOBEKa,
KaK IPaBUJIO, 3aKAaHYMBAIOTCA TeM, YTO IPUOPU-
TeT OT/JAeTCs 4eJloBeYecKMM MHTepecaM, Jaxe He-
3HaunTenbHbIM [Peters 2020:111]. Takum o6pasom,
MeX/YHapOJHas OXpaHa >KMBOTHOTO MMpPa BOBCE

He JCK/II0YaeT MACIITaOHON SKCIUTyaTaliy IIpu-
POJHBIX PeCcypcoB, K KOTOPbIM TPAIUIIMIOHHO OT-
HOCATCS U JKUBOTHbIE, PEIJITAMEHTMPYA IIOPANOK
VICTIONb30BaHMA OMOPECYpPCOB C Lie/Ibl0 HefOIylie-
HYA UX MOMHOM yTpaThl. OfHAKO paspyLIMTeNbHOE
BO3JIE/ICTBME AHTPOIONOTUYECKON JIeATENbHOCTI
Ha 61opasHOO00Opasue 1 eCTeCTBEHHYIO Cpefy obu-
TaHUSA )KUBOTHBIX BCIEICTBUE YCUIEHNUA MHTEHCUB-
HOT'0 XapaKTepa IPOMBbILIIEHHOTO 1 CElbCKOXO03511-
CTBEHHOTO IIPOU3BOJCTBA, IPEACTAB/IAA PacTYIIYIO
YTpO3y IUIA )KU3HU U 3[J0POBbS JIOAEl, MO0y XHaeT
MMPOBOE COO01IIeCTBO BCe HOIbIIIe OPUEHTHPOBATD-
€ Ha KOHIIEIIIVIO YCTOMYMBOrO pasBUTHA, BIIEPBbIE
YIIOMAHYTYI0 BO BceMMpHOI cTparermm OXpaHbI
npupopsl oT 5 mapra 1980 1.

CoxpaneHre OmopasHooOpasus, HeoOXOxMMoe
I peanM3auyy KOHLENUYUM YCTOYMBOrO PasBu-
TUA, XOTb U OT/INYaeTcA 6ojee OCO3HAHHBIM IIOfi-
XO[IOM, BCe TaK e 0asypyercss Ha aHTPOIOLEH-
TPUYECKMX HadajdaX. B mokmage MexXpyHapomHOI
KOMMCCUM TI0 OKpY>XKallllell cpefie M PasBUTHIO
(MKOCP) «Harue o6iee 6ynyree» (1987 r.)!* 6bu1a
IIPOBO3I/IAlIeHA [TIABHAs Ufiesl — Pa3BUTHE, KOTOpOe
YIOB/IETBOPSIET MOTPEOHOCT HACTOAILETO BPEMEHI,
HO He CTaBUT IIOf] yTPO3Y CIIOCOOHOCTH OYAYIIVX 10~
KOJIEHWII YJIOBTIETBOPSTH CBOM COOCTBEHHBIE. Beko-
pe KOHIIeNLNA Halla OTPaKeHNUe B psAfie IOKyMeH-
TOB, IPUHATBIX Ha KoH(epeHInM o okpyxarouei
cpene 1 pa3BuTuio B Pro-ne-Kaneitpo (1992 1.), cpe-
iV KOTOPBIX 0c060e MecTo 3aHnMaeT KoHBeHIMA 0
OmosnornyeckoM pasHoobpasum ot 5 mons 1992 r.',
ABJANIIAACA OJHUM U3 INIABHBIX MHCTPYMEHTOB
COXpaHEeHMA M YCTOIYMBOTO VCIIO/Nb30BaHUA OMO-
pecypcoB. Hapspy ¢ Helt 6b11a OTKpbITA JIS1 IOATIN-
canusa Pamounas xousenumsa OOH 06 usmeneHun
xauMara 1992 .12, HallpaB/IeHHAsAd HA MUHMMM3ALUI0
HOCTIe/ICTBUII M3MEHEHNA K/IMMaTa B Lie/IAX MOofifiep-
YKaHVA 3J0pPOBOTO (PYHKI[VIOHVPOBAHIS SKOCUCTEM.

Jlpyrue npuHATbIe Ha KOH(PEPEHIMN MeX/yHa-
pOJHbIE aKTbl, XOTb M YCTYNAIOT BBIIIEYIIOMAHY-
TBIM JJOKYMEHTaM IO I0PUIMYECKOI CUle, AB/AIOT-
cs He MeHee 3HaumMbIMu. Hanpumep, [dexmapanus
[0 OKpY>KaIIlel cpefie ¥ pasBUTHUIO OT 14 uioHA
1992 1. 3ajoxmna OCHOBY AJIsl HOATOTOBKM Ooree

1 Cm.: OOH: loknaa BcemmpHol Kommuccmm no BONpocam OKpy»atollen cpepbl U pa3suTuA «Hale obuyee 6yayuiee» ot 4
asrycta 1987 r. loctyn: https://www.un.org/ru/ga/pdf/brundtland.pdf (nata o6paiieHuns: 11.01.2021).
" Cm.: KoHBeHUMA 0 6ronornyeckom pasHoobpasum ot 5 mioHa 1992 r. JocTyn: https://www.un.org/ru/documents/decl_

conv/conventions/biodiv.shtml (gata o6patieHua: 11.01.2021).

12 Cm.: PamouHas KoHBeHuma OOH 06 n3meHeHun knumata oT 9 maa 1992 r. [octyn: https://www.un.org/ru/documents/
decl_conv/conventions/climate_framework_conv.shtml (gata o6patieHua: 11.01.2021).

3 OOH: Puo-pe-*KaHelpckan geknapauma no okpy»atoLlein cpefe v pas3sutuio. lNMprHata KoHdepeHumein OOH no okpy»ato-
wen cpepe 1 pa3sutuio 3-14 mioHa 1992 r. loctyn: https://www.un.org/ru/documents/decl_conv/declarations/riodecl.shtml

(pata obpalyeHms: 11.01.2021).
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MO3JHMUX 9KOJOTMYECKMX cornamenmii, a «[losect-
Ka nHa Ha XXI Bex» ot 14 nrona 1992 r.™* He TONMbKO
CKOOPAVHMPOBAJIA IIOUTHUKY TOCYapPCTB B 3TO 00-
JIACTH, HO ¥ CTa/Ia TPOTOTUIIOM HOBOTO IPOTPaMM-
HOTO JIOKYMEHTa, KOTOPbIM MUPOBOE COO0OIecTBO
PYKOBOACTBYeTCs ceropus, — «[IpeobpazoBaHiue Ha-
mero Mupa: [ToBecTka gHA B 00/1aCTH YCTOMINBOTO
pasBuTHA Ha Hepuof o 2030 roga» oT 25 ceHTAbpA
20151

HopMbl 06 0xpaHe KMBOTHOTO MUpa COAEPKaT-
ca B Lemsax ycroitunsoro passutus (IIYP) Ne 14 un
Ne 15: «coxpaHeHMe U PAaLMOHAIbHOE JMCIOIb30Ba-
HIle OKeaHOB, MOpeil I MOPCKMX PeCcypcoB B MHTe-
pecax YCTOMYMBOrO pPasBUTUA» U «3alINUTa, BOC-
CTAaHOBJIEHME 9KOCUCTEM CYLIM U COEICTBME WX
PaIMOHATIbHOMY JCIIO/NIb30BAHMIO, PAllMOHATbHOE
yIpaBjieHne necamu, 60ppba ¢ ONYCTHIHMBAHNEM,
HpekpalleHne 1 obpaleHne BCIATD Ipolecca Jje-
rpajialiuy 3eMenb U IpeKpalleHue Ipolecca yTpa-
Tbl OMOIOTMYECKOrO pasHoobpasus». TeM He Me-
Hee, IPAKTUYeCKMe YCIeX) B 9TMX HAIPaB/IeHMAX
He CTONb Oo4eBMAHBL: B foknasax OOH o mporpec-
ce ocymectsrienusa LJYP sa nmocnegHue HeCKOIbKO
JIeT OTMeYaeTcs, YTO, HECMOTPs Ha pacIIMpeHye
HPMPOZOOXPAHHBIX 30H I OCHOBHBIX PalloHOB 610-
pasHoo6pasus (OPB) Ha cyure u B MOpe, TeMIIbI 3a-
TPA3HEHN OKPY)KAIOIleil Cpeibl ¥ yTpaThl )KUBOT-
HBIX He cokpaiaTcs'®, [lokmaz o mensax B obmactn
ycroruusoro passutusa OOH 3a 2020 r. mpusHaer,
4TO, HECMOTPsA Ha OIpefe/leHHble IOCTVDKEHN,
HaMmedeHHble Ha 2020 I. 3ajjauy IO IPEKpalIEeHNIO
mpolecca yTparbl 0MopasHOOOpa3msi He BBIION-
Hatorcsa”. [IpudmHbL, 1O KOTOPHIM ITONY/IALMAM
TPO3UT CKOPOE BBIMMPAHIE, OCTAIOTCA MPEXXHUMMI:
HepaIlJOHAIbHbIe METOMbI BEfIeHN CeNbCKOro XO-
34JICTBA, BBI3bIBAIOIVIE 00e3/IeCeH e U JIeTPajaliliio
3eMe/lb, MCTOIUTENbHbIE IECO3aTOTOBKM U TOPTOB-
71 7IeCOM, B TOM 4IC/Ie HeTaTUBHO BIMAIINE HA 13-
MeHeHMe K/IMMaTa, a TakKe OpPaKOHbEePCTBO U KOH-
TpabaHa AMKMX >KMBOTHBIX ¥ PAaCcTEHMUIT, IOMUMO
IpOYero BIeKyIast 3a co6oil rybuTebHOe BO3Jieii-

CTBJE VIHBAa3VBHBIX BUJIOB Ha YY>KEPOLHYIO GIopy
u payHny.

Kpome atoro, 13-3a paclipoCTpaHMBIIECA MaH-
nemun COVID-19 B nocnennem poxnage OOH o 1je-
JIAX B 0071aCTM YCTOIYMBOTO PasBUTUA HA IIpUMepe
He3aKOHHOTO 000pOTa MAaHTO/MVHOB Obla OTMede-
Ha IPMYMHHO-CIEACTBEHHAs CBA3b IPECTYIUICHUI
IPOTUB JIVIKOV IPVMPOZDI C BOSHMKHOBEHMEM HOBBIX
MHQEKIMOHHBIX 3a00/eBaHNil 300HOCHOTO Xapak-
Tepa, KOTOpbIe YTPOXKAIOT He TOTbKO XXVMBOTHBIM 1
9KOCHCTEMaM, HO U 3[JOPOBbIO 4eloBeKa. Mexay
TeM CUTYalusA C MOPCKMMMU pecypcamm emie 60-
Jiee TIa4eBHA: COBPEMEHHbIE TEMIIBI JIOBA PHIOBI He
TOJIbKO YMEHBIIAIOT €€ BOCIIPOM3BOJICTBO, HO TAKXXe
OTPMIATENIBHO CKAa3bIBAIOTCA Ha (YHKIMOHMPOBA-
HMM 9KOCUCTEM U TOffiepXKaHun O1mopasHoobpa-
3ua'®. beccriopHo, MMpoBoe cOO06IIeCTBO 3alMHTe-
PECcOBAaHO B CTPOTOM PEryIMpOBaHNUM PbIOOTOBCTBA
C L|e/IbI0 BOCCTAHOBJ/IEHNA YCTOIYMBOCTY 1 IIPOU3-
BOJJUTEIBHOCTY OMONOTMYECKVX PecypcoB, HO WC-
K/IIOUUTE/IbHO Pajiy YAOB/IETBOPEHN COOCTBEHHBIX
HYX/J, TOTJa KaK BOIIPOCBI 3TMYECKOTO XapaKTepa,
Kacarolyecs OB/ MOPCKUX oOuTaTesneil, o CUxX
TIOp He ABJIAITCA IIPEIMETOM 00CYX/eHNUA Ha IJI0-
0a/IbHOM YpOBHe.

XoTs MMpoBOe COOOLIECTBO BO MHOTOM OpUEH-
TUPYeTCS Ha KOHLEIIMIO YCTOVYMBOTO PasBUTHA
yXXe 6oee TPUALATU JIeT, M3-32 HENOMEPHBIX II0-
TpeGHOCTell PacTyILIero Hace/leHus IUIAHETBI pe-
3y/IbTATBl IIPUHATBIX HPMPOJOOXPAHHBIX Mep efjBa
N ONpaBAbIBalOT OXupaHuA. Ecnmm mmerommecs
YTpo3bl He OYAYT yCTpaHEHBI B CPOYHOM IIOPANKE,
MeX/YHapOJHOEe IIPaBO PUCKYeT He BBIIOTHUTD
CTOAIVX Ilepel HMUM 3ajad (IO KpaiiHell Mepe, B
akoyorndeckoit cepe). IloaTomy BHomHe Bepo-
ATHO, YTO KOHIIENTYa/IbHble NOJMOXKEHMSA, @ TAKXKe
VX MeCTO B CHUCTeMe MEX[YHapOJHOTO IIpaBa Co-
BCEM CKOPO MOTYT HOABEPrHYThCA HepecMoTpy. ITo
MHEHMIO COBPEMEHHBIX JCC/IefioBaTeNIell, pojb I0-
TpebGHOCTell, MMeLas Oonpee/Awllee 3HaUeHMe
U KOHIENIMM YCTONYMBOTO Pa3BUTHA, HO/DKHA
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* OOH: MosecTka AHsA Ha XXI Bek. MpuHaTa KoHpepeHumern OOH no oKpy»atoLuen cpefe 1 pa3sutuio 3-14 noHa 1992 r. [lo-
cryn: https://www.un.org/ru/documents/decl_conv/conventions/agenda21.shtml (zata o6paweHus: 11.01.2021).

> OOH: Pe3ontouus leHepanbHoi Accambnen ot 25 ceHTabpa 2015 r. N2 70/1 «Mpeobpa3oBaHue Hawero mupa: lNosectka
[HA B 00N1aCTW yCTOMYMBOrO pa3Butusa Ha nepuog fo 2030 r». Joctyn: https://undocs.org/ru/A/70/L.1 (nata obpalieHus:
12.01.2021).

16 OOH: Joknap o uensx B 0bnactu yctonumsoro passutus, 2018. JocTyn: https://unstats.un.org/sdgs/files/report/2018/The
SustainableDevelopmentGoalsReport2018-RU.pdf (nata o6palyeHus: 12.01.2021).

7 OOH: Ooknag o uensx B obnactu ycronumeoro passutus, 2020. Joctyn: : https://unstats.un.org/sdgs/report/2020/The-
Sustainable-Development-Goals-Report-2020_Russian.pdf (nata o6paieHus: 12.01.2021).

® OOH: Joknag o uensx B obnactu yctonumeoro passutusa, 2019. Joctyn: https:/reliefweb.int/sites/reliefweb.int/files/
resources/The-Sustainable-Development-Goals-Report-2019_Russian.pdf (nata obpatieHus: 12.01.2021).
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OyzeT yCTYmuTh JOMMHMpYIOLIMe HO3uuuy 6osee
COBEPIIEHHO) OpraHM3aluM B3aMMOOTHOILEHMI]
obmmecTBa ¥ TIPUPOABI, HAXOAALIENCA B CTAfUM
cBoero craHosmeHus [KysHermosa 2012:214-215].
Kpuruyecknit B3y Ha ¢unocoduio coBpeMeH-
HOTO 0011ecTBa MOTpeb/IeHNs IPU3BIBAET K OTKa3y
OT aHTPOIOLEHTPUYECKOTO IPUHINIIA, OIpefie-
IOIETO BCe CYILIECTBYIOIlee NPM3BAaHHBIM OOCITy-
)KUBATb 4eJI0BEYeCTBO, HAIPMMeEp, B IOJb3y WUJEN
aHTponokocMornenTpusma [KysHermosa 2012:216].
Takum o6pazoM, ob6HaeKMBaLIee TTePeoCMbICTIe-
HJie KOHIIENINMY YCTOIYMBOIO PasBUTUA CIIOCOOHO
3HAUNMTE/IbHBIM 00pa3oM IOBIMATL Ha M3MEHEHMe
OTHOIIEHNA K )KMBOTHBIM KaK K OMO/IOIM4ecKnM pe-
cypcam, IpujaBas UM IIeHHOCTD, He 3aBUCALIYIO OT
II0/Ib3bI, IPMHOCUMON JIIOIAM.

4. 3aKknoueHne

HecmoTps Ha Hanmume onpefieNleHHbIX Ipo6beM,
HPEfCTAB/IAETCA, YTO MEXIYHApOJHOE IIpaBoO 00-
lafiaeT JOCTATOYHBIM MOTEHIIMAIOM I CO3[JaHMA
JIeVICTBEHHbBIX MEXaHN3MOB 3alUThI )KUBOTHBIX 10
aHajIoruM ¢ obecreyeHneM Ipas U CBOOOJ yeoBe-
Ka. OIbIT CTAHOBJIEHNA OTPACTN MEKYHAPOJHOTO
IpaBa IIpaB 4el0oBeKa MOKa3bIBaeT, KaKIMM 00pa3oM
MOXXHO IIPEOO/eTh IIPeACKa3yeMblil CKeNTUIIN3M
B OTHOIIEHN! HEKOTOPBIX BOIIPOCOB, CBA3AHHBIX C
BO3MOXXHBIMU IOPYANYECKMMI KOJUIM3UAMU U IPY-
TYIMY HOPMATVBHBIMY TPy#HOCTAMU. CTOUT OTMe-
TUTb, YTO ITPABOBAs JOKTPUHA, KaK IPABIUJIO, TAKXKe
He IPUYUCIAET MIOfiell K CyObeKTaM MeXyHapof-
HOTO IIpaBa, YTO He MeIIaeT MM II0b30BaTbCS €ro
samuToi. HampoTms, MeXIyHapogHO-IIPaBOBbIE
HOPMBI BO MHOT'OM @HTPOIOLIEHTPUYHBI, YTO ABJIA-
€TCsI IJIaBHOII IIPUYMHON Mano3¢pPeKTUBHOCTY I7I0-
Oa/IbHBIX IPUPOJLOOXPAHHBIX Mep.

Hanbonee 1iemecoo6pasHbIM —pelleHueM He
TOJIbKO 3TMYECKMX, HO M SKOJNOTMYECKMX IPobIeM
JIOJDKHO CTaThb M3MEHEHMe IPaBOBOIO IIONOXKEHMA
KUBOTHBIX U IIOCTPOEHME afIeKBaTHBIX B3aMMOOT-
HOLIeHWiT ¢ HuMM. Tak Kak mpo6iemMa 3almThl XKu-
BOTHBIX PAaclpOCTpaHeHa IO BCEMY MUPY, a MHO-
Tye ee aCIeKThl HOCAT TPAaHCTPAHNYHbII XapaKTep,

Cnucok nureparypbl

1. AspeeBa /.A. 2018. TpaHchopmaLma rymaHmn3ma: oT aH-
TPOMOLEHTPr3Ma K GUOLIEHTPU3MY B KOHTEKCTE MOCTPO-
€HVA HOBbIX MPVHUMMOB OTHOLUEHUA YenoBeKa K Xu-
BOTHbIM. — Qustocoghus u obwecmeo. N°3. C. 66-82. DOI:
10.30884/jfio/2018.03.05

2. bBeHTam . 1998. BeedeHue 8 0OCHOBAHUS HPABCMBEHHOCMU
u 3akoHooamesibcmaa. M.: POCCIM3H. 415 c.
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TOIBKO MEXJIYHapOHOe IIPaBO CIIOCOOHO rapMo-
HM3UPOBATh CTaHMAPTHI OOpAlLleHNSA C HUMMU, CO-
OTBETCTBYIOLIVE COBPEMEHHBIM NPEACTABICHUAM O
KMBOTHBIX KaK O YyBCTBYIOLIUX CyllecTBax. Tpaau-
IMOHHAsA IMXOTOMUS JIMI M Belllel, 3apOfyBIIAsACA
eme B JIpeBHeM PuMe, He oTBe4aeT COBPEMEHHBIM
peanuaM, BO MHOTOM MCKaXKasd OOBEKTUBHYIO Kap-
TUHY JeJICTBUTEIBHOCTI: CeTOJHS XUBOTHBIE 6O/Ib-
1lIe He MOTYT AB/IATbCA UMYILECTBOM, KOTOPBIM CO0-
CTBEHHVUK }MeeT IIPaBO 0e3IyMHO II0/Ib30BATbCA
u pacnopsbkarbcs. HesaBucumo ot toro, 6ygyT mu
OHM HaJle/IeHbI OIIpefie/IeHHbIM 00'beMOM IIPABOCIIO-
COOHOCTM (HEKOTOPBIMM €CTeCTBEHHBIMM IIpaBa-
MM, TAaKVMM KaK IIPaBO Ha X13Hb, CBOOOAY, Ifie 3TO
Heo6xoMMO, 6€30I1aCHOCTD 1 T. [i.) MU BOVAYT B
VHYIO KaTerOpUI0 epeCMOTPEHHOI JOKTPYHBI TIpa-
BOCYO'beKTHOCTH, VX IIPaBOBas 3allMTa HO/DKHA OC-
HOBBIBATbCA HAa TOM, YTO KaXKJ0e )KUBOE CYIIeCTBO
VIMeeT MHAUBNyaIbHbIe MHTEPECHI, CPefyi KOTOPBIX
0COOEHHO BBIJIE/IAIOTCA HOTPEOHOCTD B BBDKIMBAHUM
U cTpeMIeHNe n3bexxarb 60mn.

Kpome Toro, mpusHaHue CyObeKTMBHBIX MHTe-
PecoB Apyrux OMONOIMYeCcKUX BUIOB MOITIO ObI He
TOIbKO M30aBUTb VX OT CTPAfjaHMil, HO U PELINTb
Le/Iblil KOMIUIEKC Ipo6ieM, CBA3aHHBIX C IMOfJep-
)KaHMeM O/aronpusATHON 3KOTOIMYeCKoil o6cTa-
HoBKI. CerofiHsa aHTpPOIOIOINYecKas IeATeIbHOCTD
IPOJO/KAaeT HAHOCUTD KOJIOCCA/IbHBII yIep6 ecre-
CTBEHHBIM 3KOCKUCTEMaM, a TEeMIIbl MCYe3HOBEHMNA
HOMY/IALVIA ABAIOTCA CaMBIMU CTPEMUTETbHBIMM
3a BCIO MCTOPMIO. AHTPOIOLIEHTpUYeCKue Hayala
IpaBa JMIIb IIOTAKAIT 0e3MEePHBIM IPUXOTAM CO-
BPeMEHHOT0 0011[eCcTBa, U3-3a 4ero OalaHCc MHTepe-
COB JIFOfiell V1 IIPYPOJbI NO-TIPEXXHEMY He TOCTUTHYT.
Y4uTpiBasg B3aMMOCBA3b YENOBEKa C IIPUPOJHON
CP€J10, YaCTbI0 KOTOPOIL OH ABJIAETCS, BIIOIIHE BO3-
MOXXHO, Y>Ke COBCEM CKOPO MeXIyHapOiHOe IIPaBo
OyneT BbIHY)X/I€HO 00paTUThCS K MHBIM KOHIIEILN-
AM U JOKTPMHAM (aHTPOIOKOCMOLIEHTPY3M, KOCMO-
LIeHTPU3M, OMOLIEHTPU3M 1 [Ap.), Habbl 06ecrednThb
coxpaHeHMe O/1aronpusATHON OKpPY)KAIOLell Cpefbl
He TOJIbKO JI/IA1 4e/I0BEYeCTBA, HO U B MHTEPeCax BCeX
KUBBIX OPT'aHJM3MOB.

3. 3y6yeHko H.M. 2014. K Bonpocy 0 COOTHOLLUEHWW MOHS-
TV «GNarononyure MMBOTHbBIX» U «3aliUTa MMBOTHbIX
OT >KECTOKOro OOpalleHUs» B MEXAYHapOAHOM mMpa-
Be. — AkmyarsibHi npobnemu nonimuku. N@ 52. Opecca: HY
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