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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbl topucT Poccunitckon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblit 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALUUASE
3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

yHMBepcuTeT Apy6bl Hapopos (Mockea, Poccutickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbln npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHolweHui um. xxoHa daBapaa Ooynepa, YH1BepCMTET WTaTa
MeHcunbBanua (fOHUsepcumu-flapk, CLLIA)

Ceprein Bnagumuposuny BAXUH

LOKTOP OpMANYECKIX HayK, Mpodeccop, 3aBeayiowmin Kadbenpon
MeXayHapoaHoro npasa, CaHKT-TMeTepbyprckuin rocyaapcTBeHHbIN
yHuBepcuteT (CaHkm-llemep6ype, Poccutickas ®edepayus)

Mon BEPKMAH

npodeccop, LLikona npasa u nonuTuky, YHusepcuteT Tadtca

(Medgopa, CLLA)

Jlapuca BnapucnasosHa BEPEMHA

KaHAVAAT PUANYECKUX HaYK, AOLIEHT, AOLIEHT Kapeapbl MeXAyHapOaHOro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Cepren Anekceesuy ETOPOB

[IOKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXAyHapoaHoro npasa, iunnomatnyeckan akagemua MUL Poccun
(Mockea, Poccutickaa ®edepayus)

AnHa UBaHoBHa MIBAHYAK

[IOKTOP I0pVANYECKMX HayK, Mpodeccop,

npodeccop Kapenpbl MeXAYHAPOLHOIO YaCTHOIO

1 rpaxpaHckoro npasa um. C.H. JlebeneBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
VNHCTATYT MeXayHapOo/HbIX OTHOLWeHW (YHuepcuteT) ML Poccun
(Mockea, Poccutickaa ®edepayus)

Anekcen Anekcangposuy KOCTUH

KaHAMAAT lopuaNYeckux Hayk, npodeccop, 3aBefytowmnii kadpeapon
MeXayHapOAHOro YacTHOro 1 rpaxpaaHckoro npasa um. C.H. Jlebepesa,
MOCKOBCKWMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
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MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

AnaTtonuii Bacunbesuy TOPKYHOB

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbIV
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0prANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyJapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»xeHHbIx Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHuBepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap Uropesny MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopyccknii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcra (Acmana, Kazaxcman)

FenHapuin MNeTtposuy TOJICTOMATEHKO

[LOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOoAHO-NPaBoOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Poccutickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT PUANYECKMX HayK, NpeaceaaTenb,
MexayHapogHbiii coto3 lopuctoB (Mockaa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi opucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaunn B
lOxHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepayus)



MBaH UBanosuny KOTJ/IAPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapogHoro npaea, MockoBckuii yHusepcuteT MBJ] Poccun

nMm. B.A. Kukota (Mockea, Poccutickaa ®edepayus)

Li3sHy3ioH KYAH

npodeccop MexxayHapoAHOro npasa, KNTanckuin MHCTUTYT NPUrPaHUYHbIX 1
MOPCKMNX NCCeA0BaHWIA, YXaHbCKUIA yHuBepcuteT (YxaHe, KHP)
FenHaguin Upnnapxosuu KYPAIOKOB

[IOKTOP oprANYECKNX HayK, npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npasa, KazaHckuii (MpuBomKcKuin
denepanbHbi yHuBepcuteT (KazaHs, Poccutickas ®edepayus)

AmuTtpuin KonctantuHosuy JIABUH

[IOKTOP OPUANYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTo NpaBa,
MoOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcanHpgposuu JIASBYTUH

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYyHapOAHOro 1 eBPOnencKoro Npaea, YpanbCKuii rocyapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
EBrenuii Npuropbesuny JIAXOB

3acnyxeHHblii opuct Poccuiickoin Gepepauuu,

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, Poccuiickas TamoXKeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

Anekcanpp bopucosuy ME3AEB

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytolwmnii kKadeaporn
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, yHI/IBepCI/ITeT ynpasneHusa
“"TUCBW" (KasaHs, Pocculickas ®edepayus)

Anekcen Anekcangposny MONCEEB

[OKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accoumauma
MexayHapogaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii ayapaosuy MOHACTbIPCKUN

JIOKTOP 0pPUANYECKIX HayK, NapTHep, opuanyeckan upma
«MoHacTbipckuit, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

Peinn MIOJUTEPCOH

[IOKTOP I0PUANYECKUX HAYK, Npodeccop, Npe3naeHT AKaaemui Npasa,
TannuHcknn yHusepcutet (TannuH, IcmoHus)

Naypu MAJIKCOO

npodeccop MexayHapofHoro npaea, YHuBepcuter r. TapTty

(TannuHH, 3cmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP IOPUANYECKUX HaYK, AOLEHT, Npodeccop Kadeapbl MeXAYHaPO[HOTo
npasa, MOCKOBCKWIA FOCyapCTBEHHBIN MHCTUTYT MEXAYHaPOAHbIX
oTHoweHwui (YHuBepcuteT) MU Poccun (Mockea, Poccutickas ®edepayus)
Tum MNOTbE

DOKTOP MpaBa, Npodeccop KapeApbl MeXAyHaPOAHOTO NPaBga,
MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

AOKTOP OpNANYECKNX HaYK, 3aBe,qy|0u.w||?| oTAeNnoM agMUHNUCTPATUBHOTO N
BOEHHOro 3aKoHofaTenbcTea, Annapat Munnu Megxnuca (MapnameHTa)
AsepbanpxaHckom pecnybnuku (baky, AsepbatioxaH)

Bnapgucnas Jleonngosuy TOJICTbIX

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
MeXayHapozHOro npasa opuanyeckoro ¢pakynbteta, HoBocmbupckumin
rocyfapcTBeHHbI yHUBepcuTeT (Hosocubupck, Pocculickas ®edepayus)
Bnagumup Muxannosuy LIYMUJTIOB

[IOKTOP opMANYECKIX HayK, Npodeccop, 3aBefytoLwmnii Kadpeapon mexayHa-
popHoro npaea, Bcepoccuitckan akagemma BHELLHeR TOProsamn
MI/IHI/ICTepCTBa SKOHOMUMNYECKOro passuntna Poccun

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprANYECcKNX HayK, Npodeccop, 3aBeaylowwmin Kadbenpon
eBponenckoro npasa, MOCKOBCKMI rOCyAapCTBEHHbIN MHCTUTYT
MeXayHapOoAHbIX OTHoLWeHW (YHuepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb
AHHa UBaHoBHa EODMMMOBA

Ph.D. (nonuTnuyeckme HayKku), AOLIEHT AernapTaMeHTa NoAMTUYECKON HayKu,
HauroHanbHbIN nccnegosatenbCKuii yHusepcuTeT «Bbicluas wkona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbli topucT Poccuiickon Oepepaumn, KaHAUAAT IOPUANYECKNX HaYK,
npodeccop, npodpeccop Kadeapbl MeX[yHapOAHOro Npasa,
JOunnomatunyeckasn akagemusa MU Poccun

(Mockea, Poccutickas ®edepayus)
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nPAHUUIMDbI B COBPEMEHHOM
MEXAOYHAPOOHOM [PABE
(HEKOTOPbIE BOIMPOCDHLI NMOHATUA,
NMPAPOADI, FTEHE3UCA, CYLLHOCTU WU

COLOEPAHUA)

BBEJJEHME. Hacmosuwas nybnuxayus npodonicaem
00cyxcoeHue, npuuenvHo Haamoe xypHanom 6 2017 -
2019 2. [Abawiuose, 2017; Hegpedos, 2019] u 6 ussecm-
Hoti cmeneHu npodomicerroe 6 2020 2. [Boinezscarun,
Ilomve, TopxyHosa, 2020], 00HOT U3 «CMONO06bIX» OIS
1pasosoil meopuu npobsem, ACCOUUUPYEMbIX C MeHOY-
HAPOOHLIM NPABOM, KOMOPAS KACAEMCS NPUHUUNOB.
IIpeomem paccmomperus 00ycno6neH psAOOM Hemu-
NUYHBIX 07151 10001 007IACMU HAYKU 00CMOSAMENbCMS,
K020a 6 Heti UMeerncs 6ecoMa 3HAHUMENbHOe KouYe-
C1MB0 PACXOOSULUXCS He HOTIbKO O HAUMEHOBAHUIO, HO
U 10 COOEPHAHUI0 MEPMUHO8, OMHOCTUSUXCS K KPaey-
207IbHLIM NOHAMUAM COOmeemcmeyouieti chepul unu
pasoena KoHKpemHoti Ompacau 3HAHUIL.

Lns Hayku mexndyHapooHo20 npasa noodoOHas cumya-
UUS CTIOMUNIACL 6 CBA3U C CYU4ECTNBOB8AHUEM 00BOTILHO
WUPOK020 CNeKMPa PA3TIUUHbIX 0003HAMeH Ui, Kacaro-
UAUXCST €20 NPUHUUNIOS, U BblmeKatouseti omcro0a Heoo-
X00UMOCHbI0 00KMPUHATILHOU UX paspabomku. B cae-
me 3mMoz0 6 Kpyee 6HUMAHUS 3AKOHOMEPHO O0O0TIHCHbL
ObL7IU OKA3AMbCS 2eHE3UC, UCOPUUECKOe PA3eumue,
npupooa, PyHKUUOHATLHOE HASHAYEHUE U POTIb NPUH-
UUN06 6 MeoPUL U NPpaxmuke MeXoyHapooHo20 1pasd,
8 MOM H1iC7Ie OCHOBHIX NPUHLUNOB KAK 0CHOBONO0/IA2A-
U4UX €20 HOPMb, SAEIAOUUXCS NPUHAOTIEHHOCTLIO
aceti cucmemvl menoyHapooHoeo npasa. OHu, Kax
npedcmasnsemcs, COCMAsAIOM camoe ys36UmMoe Mme-

1Mo 8 COBPEMEHHOTI Meopul MexoyHAPOOH020 Npasa
B86UJY 04e6UOHO20 PASHOUBEMbS NOHAMULIHO-MePMU-
Honoeuyeckol nanumpol. HemanoeaxiHo, 4mo cnucox
80106U2AEMbIX  NPEONIONEHUTE N0 HAUMEHOBAHUAM 6
CBA3U C NPUHUUNAMU PACE 0eHb 010 OHA U K «YCMO-
ABUUMCA» 0003HAUEHUAM NpubasnAomcs Hosvle. Tax,
nepeueHb «OCHOBHBIX NPUHUUNOS» U «OOU4eNPUSHAH-
HbIX NPUHUUNOS U HOPM MEHOYHAPOOHO20 NPABar,
«MPUHUUNOB 00U4e20 MEHOYHAPOOHO20 NpPaea», «o0-
WUX NPUHUUNOs compyoHuuecmea» (n. 1 cm. 11 Yema-
8a OOH) 8 motl unu uHoti 061acmu, a maxxice «0OUusUx
NPUHUUNOE NPABA», «0OUUX NPUHLUNOE NPasa, Npu-
SHAHHDIX UUBUNUSOBAHHBIMU HAUUAMU» U M. 0. 6 NO-
cnie0Hee 8peMs NONOMHUTICS «0OUUMU  NPABOBLIMU
NPUHUUNAMU», «0A306bIMU NPUHUUNAMU» U «0OUUMU
NPUHUUNAMU MEeHOYHAPOOHO20 NPAsa».

YMHOsMeH e BCMPeHarOUsUXCS HbIHE Ve He MOTbKO 6
numepamype He2armusHoLX OUEHOK COBPEMEHHO20 Npa-
806020 pezynUPOBAHUST MEHOYHAPOOHBIX MeH20Cyoap-
CIMBEHHbLX OMHOUAEHUTI, OUANA30H KOMOPbiX 00607Tb-
HO MacuimabeH, Cc6UOEmenvcmeyent 0 oM, Hmo
mMeMamuxa, OMmHOCAWAACT K NPUHUUNAM MeHOYHA-
pPOOHO20 npasa, A6NAEMCs, 60-Nepsblx, PyHOAMEH-
MAnvHOU 0715 KEATUPUKAUUU COOePIHAMenbHOU Cco-
cmasnaoweti meopun Mex0yHApooHozo npaed, u6o
HENocpedCBeHHO C6A3aHA C KPAey20NbHbIMU B01PO-
camu HayKu, Usyuaruieii paccMampueaemyro cucme-
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My npasd, a 60-6MOPbIX, 4pPe3BblHAliHO aKMyanbHOL
86U0Y He NPeKPAUAIOUAUXCA amax Ha OeticmeeH-
HOCMb MeHOYHAPOOHO20 NPAsa Kax makoeoeo (UHo-
20a 8n0Mv 00 NOJIHO20 OMPULAHUS NOCTIE0HE20 OddHe
8 BLICMYNTIEHUAX OPUUUATIDHDIX Npedcmasumerneii
eocyoapcme). B umoee pacmyusuti ckencuc no nogooy
apexmusHocmU €20 NPUHLUNOB Nepexoo0Uum 6 Hedo-
epue Ko ecemy mexwoyHapooHomy npasy. Crnedosa-
MesvHO, HeOOXOOUMbIMU ULA2AMU HA YU JOCUice-
HUS 6asicHetiuieti yenu nosviueHus asmopumema MIT
NpedCcmasnAIOMCs:  ysCHeHUe CYu,ecmea NOHAMUS
«NPUHUUNY, UOeHMUPUKAUUS U OuPdeperyuayus
A67IEHUTL, COOMBEMCINBYIOUAUX OMMOETLHLIM NO3UUUAM
8 BbIUENPUBEOEHHOM NepeyHe, BbICPAUBAHUE UX MU-
nonoeuy, A Makie YCmMaxoeneHue COOMHOUIeHU
Mesnoy Hekomopoimu u3 Hux. PO nepeuuicnenHvlx
AcneKmos cocmaesisem npeoment 6 HACMOoAU4eM, Opy-
201l Ux wacmu 00MHHO OblMb 0MBe0eHO MeCHo 6 Co-
Oeparanul CamocmosTmenvHol nyOnUKAuUU.

MATEPUAJIbI I METORDI. Ananu3, nposooumbiii
6 crnamoe, OA3UPYEMCS HA HOPMAMUBHOM U OOKMPU-
HATIHOM MAMepUanax, ompaxanuux no3umueHoe
(«nonoxcumenvHoe») mex0yHAPOOHOe NPaso U akmvl
npasonpumeHenus, uHvle 00KYMeHMbl, 6 MOM HUCTe
doxknadvt u paspabomu Komuccuu mexoyHapooHoeo
npasa OOH, pewerus Mexodynapoorozo cyoa [OOH]
U Opyeux MexcoyHapoOHvlx CyOeOHbIX yupestOeHuti, op-
2AH08 MEHOYHAPOOHIX OP2AHU3AUUTL, A MAKHe 6327
0blL HabOTIee U3BECIHDIX YHEHbIX U NPAKMUKOS 6 Ce-
pe Mex0yHApoOHo20 Npasa u UCMOPUlU e20 HAyKu,
KOmMopvie OMHOCAMCA K meme 0aHHOT nyOnuKauuu.
Hccnedosanue onepupyem memodamu Ouanexkmue-
CK020 MAMEPUATUIMA, CIPYKIMYPHO20 U CUCIEMHO20
amanu3a, PopmanvHoli n0euKu, 0e0yKuuu U UHOYK-
Uul, CPABHUMENbHO20 NPAB0BeOeHUs, (HOPMATLHO-
10PUOUHECKO20 AHANU3A, UCNOTb3Yern UCHOPUKO-pe-
mpocnexmueHoiti  100x00. ITocnedHuii  ocoberHo
3HAYUM OTIAT OCBEUAEHUS 2eHe3UCA, IBOTIIOUUU U CYU4e-
CM6a NOHAMUS <NPUHUUN NPABAY, OPUOUHECKOTE NPU-
POObL NPUHLUNOB 6 MEHOYHAPOOHOM Npase.

OBCYJKIOEHME M BbIBOJDI. «IIpunyunv: mesx-
0yHAPOOHO20 NPasa», 8 MoM HUCTie U OMNPAsHoe 1o-
HSIMUe «OCHOBHbIE NPUHUUNDLY, A MAKIHE CBA3AHHDITL C
HUMU PO UHBIX KOHCMPYKUULL UCCTIEOYIOMCS 6 cma-
mve U Kax siefieHue No3UMUH020 Mex0yHAPOOH020
npasa, U Kax Kamezopusi HAYKU Meu0yHAPOOHO20
npasa. [Ins omevecmeenHoll mex0yHAPOOHO-NPaso-
8011 HAYKU NOHAMUE «NPUHUUNDLY / «OCHOBHDIE NPUH-
Uunvl MexOyHapooHoeo npasa», obecneuusass ue-
nocmHocmy u edurcmaso cucmemvt MIT, uepaem ponv
00HOIUl U3 edyuiux ee kameeoputi. Pasnuuus mexnoy
«NOHAMUEM» U «Kamezopueil» 8 UHCMPymMeHmapuu
meopu Mex0yHApOOH020 NPAsa ONpedensTIOMCs no-
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CMynamamy, 6vlpabomanHviMu PurocoPcKoti Hay-
Koii. Bmecme ¢ mem 8 noHamutiHo-mepmuHonozute-
CKOM  n7iaHe — MexOyHAPOOHO-NPABoBast — Meopust
xXapakmepusyemcsi onpedeneHHbIM PA3Poléom 6 No3u-
UUAX, NpeonazaemMviX ormevecmeeHHol U 3anaoHoil
ropucnpydenyueti. Konuenmyanvnole no0xodvt no-
cie0Hetl K NOHAMUI «NPUHUUNDLY («OCHOBHDIE NPUH-
Uunbvl») U 00YCTI08IEHHDIE UMY PEUEHUS PAOUKATIDHO
OMMIUMAIOMCS, NOCKOTIbKY MePMUHY <NPUHUUNDLY He-
pedko npudaemcst 8 60nvULell cmeneHy HeHOPMAMUG-
Hblil, UOeLiHbLTI TUOO MeneonoeUecKUti CMbicT, a PyHK-
UL PyKoBOOSUUX HOPM 6 PAMKAX MeHOYHAPOOHO20
npasa 0meooAMCs KAamezopuy  «UMNEPArnUBHbIX
HOpM 00u4e20 MeNOyHAPoOHo20 npasa» (jus cogens).
PE3Y/IBTATDBI MCCJIEHOBAHWMA. Tema cmamvu
CMABUM ueb PacKpoimy CyWsHOCMb PasHOOOPA3HbIX
KOHCIPYKUUL, ONEepUpyouqux neMeHrmom «npuHuu-
1bl», UL CXOOHBIX C HUMU SIBTIEHULL 8 AchieKIme Mexcoy-
HAPOOHO20 Npasa. B xode uccriedosanus cucmemoodpa-
3yroweti  ponu  OcHOBHbIX  npuruyunos MII  u
KOMNAPAMUBHO20 CONOCINABIIEHUS UX C jus cogens («um-
NepamusHoIMU  HOPMAMU  00U4€20  MeHOYHAPOOHO20
npasa») ycmaHoeseHo, Mo 8 WUPOKOTi MexOyHApoo-
HOUL NPAKMUKe Hem NPUUH UHOPUPOBAMDb 6 NOOTIENHA-
WAUX CTTYMAAX MEPMUH U NOHSIMUE KOCHOBHDbIE NPUHUU-
1bl» NPU N00X00e K «UMNEPAIMUBHBIM HOPMAM 0014e20
MexoyHapooHozo npasa» (jus cogens), NOCKOnwKy 1o
PAOY napamempos oHu akmutecku He OMIUHAIOMCA.
B o6eux kamezopusix uHo20a npucymcmeyem eHeuiHee
Hecoomeemcmeue (HenoHoe coomeemcmeue) Kpume-
PUAM «UMNEPAMUBHDBIX HOPM 0014€20 MeHOYHAPOOHO20
1pasa» (MacmuuHAsL, U HENOTHAS, «KO2EHTMHOCHIbY/
«HEOONYCIUMOCTb  OMCIYNIEHUS»), O0COOEHHO ecru
100X00UMy K IMomy PopmanvHo-0oemamudecky, Oe3
BCECIMOPOHHE20 YHema NOTHOMbL PUOUHECK020 cooep-
sHaHus Hopmol. COBOKYNHOCHIb MeE3UCO8, BbI06UAEMbIX
071 PeueHUs NePeuUcTIeHHbIX 1 CONYMCMBYIOUAUX 3a-
0au, Ha 0CHOBe U3OPAHHOZ0 6 UCCTIE008AHUL Teopery-
Ueck020 100x00a 06pasyem 6 uenom, Kax npeocrmaess-
emcs, HoBoe HanpaesieHue 8 NPAsoBedeHUU, NPUUem He
MOJIbKO OMeuecneeHHOM, HO U 3apyOercHoM, 86Uy OMm-
CYMCMBUsT 8 MUPOBOM MAcuimabe NOTHOBECHDIX, Pa3-
BEPHYMbIX UCCTIE006aHUL 1O 1Npedmemy ¢ N000OHbIM
OUCKYPCOM.

KITIOUEBDBIE CJIOBA: cenesuc, npupoda, noHsmust
U KAmez0puL Mex0yHapoOHO-NPasosoli HAyKuU, Cucte-
Ma NPUHUUNOB MeNOYHAPOOHO20 NPAed, OCHOBHbIE
npuHuUnbl, 6aszosvle NPUHUUNDL, 0OULENPUSHAHHDLE
NPUHUUNDL MeHOYHAPOOHO020 NPABA, UMNEPAMUEHDLe
HOpMbL 00U4e20 MENOYHAPOOHO20 NPABaA, jus cogens, 00-
ujue NPUHUUNLL NPasa, 00uUe NPUHUUNLL NPasa, Npu-
3HAHHYIE YUBUTUSOBAHHDIMU HAUUIMU
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PRINCIPLES IN MODERN

INTERNATIONAL LAW

(CERTAIN ISSUES OF CONCEPT, NATURE,
GENESIS, SUBSTANCE AND SCOPE)

INTRODUCTION. This publication follows up the
well-aimed discussion recently initiated by the journal
in 2017-2019 [Abashidze, 2017; Nefedov, 2019] and to
a certain extent continued in 2020 [Vylegzhanin, Poti-
et; Torkunova, 2020], regarding one of the "pillar prob-
lems" for the legal theory pertaining to international
law, which concerns its ‘principles’.

The subject-matter of the study is determined by a
number of circumstances that are atypical for any field
of any science, when there is a variety of terms differed
not only in name, but also in content, which relate to
the cornerstones of relevant field or section of a particu-
lar branch of knowledge. As far as the international law
science, this situation has been due to the availability
of a wide range of different designations concerning its
principles, and resulting the need to thoroughly peruse
the same. Due to the above, genesis, historical evolution,
nature, functional destination and role of the principles
in the theory and practice of international law, includ-
ing its basic principles as its normative grounds, which
belong to the entire system of international law, should
naturally be under thorough consideration. They seem

to constitute the most sensibly weak point in the mod-
ern theory of international law due to obviously "mul-
ticolored” conceptual and terminological spectrum. It
is important that the list of terms forwarded in relation
to the principles is growing from day by day, and new
ones are being added to the designations as "set-forth"
to date. Thus, the afore-referred list encompassing "ba-
sic principles” and "generally recognized principles and

"o

norms of international law", "principles of general in-
ternational law", "general principles of co-operation”
(Article 11, para 1, of the UN Charter) in a particu-
lar field, as well as "general principles of law”", "general
principles of law recognized by civilized nations", etc.,
has recently been supplemented with "general legal
principles”, "basis principles” and "general principles of
international law".

The impressive range of the above concepts that are
somehow found in the scholars’ writings and practice
of international law frequently implicates the contra-
dictory interpretations and unavoidable collisions in
the course of conceiving the sense of and applying the
norms, which accordingly require reducing ambiguities

MocKoBcKuin XXypHan mMexayHapofHoro npasa « 1 « 2021
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and therefore ensuring better regulation. To achieve the
same, the only one thing may be effective — that is by
way of revealing the fundamental properties of respec-
tive phenomena.

Increase of negative assessment of current legal regula-
tion of international relationships happening not only
in literature, which the occurrences are quite frequent,
evidences that the topics related to the principles of in-
ternational law, are, firstly, not only fundamental is-
sues to qualify the substantive component of the theory
of international law, since it is directly n with the core
matters of legal science that studies the captured system
of law, but also stand as extremely acute point because
of the continuous attacks on the effectiveness of inter-
national law as such (to the extent of complete denial
of the same even in public statements made by official
spokesmen of States), — secondly. Resultant from this,
the growing skepticism about the effectiveness of princi-
ples gives raise mistrust in international law in whole.
Therefore, the major steps required towards achieving
the most important goal in the matter of raising high
the credibility of the international law shall be deemed
as follow: to conceive the essence of the concept of "prin-
ciple”; identify and differentiate the phenomena corre-
sponding to individual positions in the afore-referred
list; construe the typology thereof, as well as reveal the
relationship between some of them. A number of the
said aspects are subject to be examined herein, while
the rest of them should be given specifically a place
within the scope of another publication.

MATERIALS AND METHODS. The analysis un-
dertaken in the article is based on normative and doc-
trinal materials that reflect the positive international
law and law enforcement acts, other documents, in-
cluding reports and research presentations of the UN
International Law Commission, judicial decisions or
advisory opinions of the International Court of Jus-
tice and other international judicial institutions, acts
of international organizations, as well as the teachings
of the most highly qualified publicists and practitioners
in the field of international law and its history, which
relate to the topic of this publication. The research en-
joys both general and specific principles and methods of
analysis: dialectical materialism, structural and system
approaches, formal logics, deduction and induction,
comparative law, historical and retrospective approach.
The latter one is particularly fruitful for study of genesis
and essence of the concept "principle of law", legal na-
ture of principles in international law.

RESEARCH RESULTS. The essay purports to reveal
the essence of various designations construed on the ba-
sis of the element "principles”, or similar phenomena in
the aspect of international law. In the course of research

«1.2021

aiming the system-forming role of the basic principles
of the IL and the comparative analysis thereof with jus
cogens ("peremptory norms of general international
law»,) the findings are that there is no reason for wide
international practice to ignore the term and the con-
cept of "basic principles” in cases when approaching to
the concept of "peremptory norms of general interna-
tional law" (jus cogens), since they do not substantially
differ in a number of parameters. In both categories,
sometimes it seems to appear a discrepancy or in-
complete compliance with the criterion of "peremp-
tory norms of general international law" (e.g. partial
"opinio juris cogentis” / "non-derogability”), especially
from formal-dogmatic stand, viz. with no comprehen-
sive view on full legal scope of a rule of law. The to-
tality of the theses put forward to solve the listed and
other related problems on the basis of the approach laid
down in the study from a theoretical point of view, as a
whole, seems to form a new vector in legal theory, not
only domestic, but also international, due to the lack of
full-fledged, detailed research on the subject with such
a discourse on a global scale.

DISCUSSION AND CONCLUSIONS. "Principles
of international law", including the initial point, i.e.
the concept of "basic principles”, as well as a number
of other notions connected with them, are subject to
examination in the article, both as a phenomenon of
positive international law and as a category of legal
science (that one of international law). For Russian
science of international law, the concept of "princi-
ples”/ "basic principles of international law", securing
the integrity and entirety of the IL system, performs
the role of one of its major categories. The differences
between "concept” and "category” in the tools of the
theory of international law are determined by the pos-
tulates substantiated by philosophy. At the same time,
in part of concepts and terminology, the international
legal theory is characterized by a certain gap in the
positions forwarded by domestic and Western juris-
prudence. Conceptual approaches to the "principles”
("basic principles”) and the resulting discrepancies
in opinion quite radically differ, whereas to the term
"principles” it is often attributed rather non-norma-
tive, ideological or teleological significance, while the
functions of the norms having hierarchically superior-
ity over other rules in international law, are allocated
to the category of "peremptory norms of general inter-
national law (jus cogens)".

KEYWORDS: genesis, nature, concepts and categories
of international law science, principles in internation-
al law, basic principles of international law, generally
recognized principles of international law, peremptory
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FOR CITATION: Anufrieva L.P. Principles in Mod-
ern International Law (Certain Issues of Concept,

1. TeHe3uc MOHATHA «IIPUHII»
B ME>XJYHAPOJHOM IIpaBe

ay4Has pa3pabOTKa KaTeropuy «IPVMHIIUII
MEXIYHAPOJHOTO IpaBa» He MOXET II0-
XBAaCTaTbCSl MHOTOYMCIIEHHOCTBIO (DaKTOB
obpaleHnsA K 3TOMY IIPEIMETY CO CTOPOHBI MIPO-
BOJ1 JOKTPUHBI, B HEMAJION, OYE€BUIHO, CTENIEHM T10-
TOMY, YTO TepMUH «IIPMHIUIIBI» B €70 COBPEMEHHOM
3By4aHUM - sBJIeHJ)E OTHOCUTE/IbHO HeJaBHee B
0ObEKTMBHOM IIpaBe ¥ MEX/YHapOJHO-TIPAaBOBOI
Hayke. Bo BcAKOM ciiydae B I0pMAMYECKON /IUTEpa-
Type napckoit Poccun konna XIX - Havama XX B.
OpITOBaIO 0603HaUeHNe «Hayao»'. O6 OTCyTCTBUM
TEPMUHOJIOTUM, OIepUpYIOLlell IOHATHEM «IIPUH-
LUUII MEXIYHAapOZHOTO IIPaBa», CBUJIETENbCTBY-
10T COYMHEHNUA [OPEBONIOLMOHHBIX POCCUIICKUX
aBTOpOB yKasaHHoro Iepuopa (A.M. I[oposuesa,
V.A. VIBanosckoro, JI.A. Kamaposckoro, IL.E. Ka-
3anckoro, M.H. Kamyctmua, H.M. KopkyHoBa,
[I.IT. Huxonbckoro, @.®. Maprenca u ip.)*.
VHocTpaHHasA Xe NOKTPYMHA, XOTA U IOIb30Ba-
JIaChb TEPMUHOM «IIPUHIMII / HIPUHLMIBI», BOCIPU-
HYMajla CJIOBOCOYETAaHUe «IIPMHIUIBI MEXIYHa-
ponHoro mpasa» (aHrn. — principles of international
law) ropaspo wamje coBceM MHade — B OTpBIBE He
TONBKO OT OYKBaJbHOI €r0 TPaKTOBKM, HO Jaxe
OTCTYIAs OT MOHATYS «HAYaa» 1 CKIIOHAACh O0Mb-
IIe K 3HAYEHMIO «O0IIMe MOTOXKEeHN», «VMCXOHbIE
TE3UChl» WIM «CYXX[IeHUA ¥ IpefCTaBIeHNA», YTO
clefyeT M3 IOPUAMYECKOI JIMTepaTypbl, OTHOCH-
merics yxe K XX B. [TopTBepxaeHne sToMy MOX-
HO HATV B HEKOTOPBIX U3 XPECTOMATUIHBIX TPY-

Nature, Genesis, Substance and Scope). — Moscow
Journal of International Law. 2021. No. 1. P. 6-27.
DOI: https://doi.org/ 10.24833/0869-0049-2021-1-6-
27

The author declares the absence of conflict of interest.

IOB II0 MeXJyHapopgHoMYy IpaBy 1950 - 1960-x rr.
Tak, B usBecTHoit pab6ore V. Bpoynmn «[IpuHim-
OBl MEX/YHAPORHOTO MYOIMYHOTO IpaBa», BBI-
[lep>KaBILell MHOXKECTBO Iepen3nanuii ([ocnefHee
BBIUIO B cBeT mop pemakiyeit [x. Kpoydoppa),
COBPEMEHHBIN IIOAXO0[, K MHTEpIpeTaluy TepMIHA
«IIpuHLUI» (TeM 6ojee «OCHOBHbIE HPVHIUIIBI»)
IPaKTUYECKV He IPOIeMOHCTPMPOBAH U IIOHATIE
«IIPVMHIIVIIBI MEX/JYHAPOHOTO IIPaBa» He PaCKPbITO
[Crawford 2019]. JIniub «3n1305aMu» B 3TOM IIJIaHe
MO>KHO CYECTb JIBa pa3ziesia B yKasaHHOM TPYie, 03a-
r1aByeHHble «O61ue mpuHIMILL TpaBa» 1 «Oo6mye
HOPVHINUIBL MeXAyHapomgHoro mpasa» [Crawford
2019:15-19]. TIpu atom mocienHss, KaK OTMedyaeT
caM aBTOp, «MOXKeT OTHOCUTBCS K HOpMaM OO0bIY-
HOTO IIpaBa, OOIIVM NPUHIMIIAM IpaBa B KOHTEK-
cre cT. 38 (1) (c) CraryTa (MexxpyHapogHOro Cyna
[OOH]. - JL.A.) win K TOTM9eCKUM YTBeP>KAeHISM,
BBITEKAIOIVIM 13 apIyMEHTALUV Cyfia, OCHOBAHHOI
Ha CYIIECTBYIOIeM MeX[JYHapOZHOM IpaBe 1ubo
AQHANIOIMAX U3 BHYTPUTOCYLAPCTBEHHOTO IIpaBa»
[Crawford 2019:18]. IIpumeyarenpHo, 4TO 062 pas-
JieTTa IOMEILeHBI B IIaBy «V/ICTOUHMKY MeXYHAPOS -
HOTO IIpaBa», BXOJAIIYIO B COIEp)KaHVe OT/eNbHOI
vqacty paboTbl «BBopHBIE monmoxeHus». IIpaBpa,
HaJo IPU3HATD, YTO B OT/[ETbHBIX ITIaBaX IIPUCYT-
CTBYIOT COOTBETCTBYIOIE «OOIiMe NPUHIIUIIbI,
BBIp@XAIOLINeE, KaK IIPefCTaBIAeTCs, CYLIHOCTD
paccMarpuBaeMoro 6710Kka MeXXYHApOLHOTO IpaBa
U pErymupyeMbIX €ro HOPMaMy MEXJYHapOLHbBIX
OTHOIIIEHNIT (B TOM 4YmciIe T/L. 25 «3amura MHIUBA-
ZYYMOB U KOJJIEKTVIBHBIE IIpaBa»: IIpaBa 4enoBeKa I
IIPaBO Ha CaMOOIIpefielieHIe», KOTOpask OlepypyeT

1 OTTankmBaAcb OT 3HaYeHUsA, NPYAABAEMOrO «Hauanamy», CKaxkem, B ApeBHerpeyeckon nutepatype (cm. «Havana (3nemeH-
Tbl)» EBKNMAA 0 crcTemMaTyeckom NOCTPOEHNM FeOMETPUN 1 TEOPUM YMCEN), MO «Hayanamu» MOHMMAIOTCA OTAeNbHble 6a30-
Bbl€ 3JIEMEHTbI, U3 KOTOPbIX COCTOUT HayKa (y EBKnuga nprMeH/TENbHO K MaTeMaTuKe — OnpefenieHuns, akcMoMbl, MOCTYNaThl,
npennoxeHnsa n Teopembl). Cxoxee NOHMMaHUe HabMOLAETCA U B PUMCKOM NpaBe: TaK, nepBas YyacTb B «Jurectax lOCTMHM-
aHa» Ha3biBaeTcs Prota (OpesHezp. — Hauana), Kyga BXogAaT Hanbosnee obLime NonoXeHnsa npasa U CyAoNpor3BOACTBA (CM.:
Juzecmoi lOcmuruara. T. 1. OTB. pegd. J1J1. KodaHos. M.: CratyT. 2002. C. 14).

2 Jlo60MbITHO, YTO N CErOAHA B POCCMINCKON NPABOBOW AENCTBUTENBHOCT MOXHO 3aMeTUTb NpeanoyTeHne obpalleHns K
TEPMUHAM «Hayvano / Hayanay, a He K NOHATUAM «MPUHLMUM / TPUHLUMMbI»: K npumepy, cT. 1 MpaxagaHckoro kogekca PO o3arnas-
NeHa MMeHHO Takum o6pasom: «OCHOBHble Havyana rpa)aHCKOro 3aKOHOAATeNIbCTBax.
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TePMUHOM «OOIMe TIPUHLVIIBL MEXYHApOJHOTO
ryMaHuTapHoro npasa» [Crawford 2019:538]; Bo-
IPOCBHI «AUIIOMATUYECKO 3aIIUTBI (PU3NYECKUX
muy u obmects» [Crawford 2019:500], mpaBoBo-
ro TONOXKeHMsI MHOCTpaHHbIX rpaxpaaH [Crawford
2019:512], HeKOTOpBIe aCHEKTbI IpaBa MeX/yHa-
pOIHOI OTBeTCTBeHHOCTH). HeTummyHoit B cBete
aTOrO M1 paboThl V. BpoyHIM B 11€/10M BBITIAAUT
1. 13, mocBAlleHHas OXpaHe OKpYy)Karoulen cpe-
fibl, B PaMKaX 4Yero pacCMaTpPMBAIOTCA «IIPVHIMIIBI
IpaBa OXpaHbl OKpyxartomeil cpenpl» [Crawford
2019:273-282]. OpHaKO OIATh-TAKM HEIb3s He MO~
4epKHYTb: KBa/IMPNUKALUA OT/E/MbHBIX MOIOXKEHNUI
MeX/YHAPOJHOTO IpaBa KaK ero npuHuyunos (rem
0o7ee OCHOBHBIX IPUHIMIIOB) OTCYTCTBYeT. IIpu-
O/IM3UTELHO TO Xe MOKHO CKa3aTb U B OTHOLICHUM
JIETeH/JAPHOTO ITPOU3BEJCHNUA KPYITHEIIIETO y4eHO-
ro-topucta XX cronerus I. Kenbsena «[Ipuuiumbt
MeXyHaponHoro npasa» [Kelsen 1952], mockonbky
COOCTBEHHO IPVMHLIUIIBI B HEM TaK U He CTajIM Ipef-
METOM aHa/Iu3a, 3aT0 0OCTOATENIBHO U CaMOOBITHO,
C BOIUIOLEHMEM aBTOPCKVX KOHIIEIIIINIA, OTy4YMB-
IIMX MMUPOBYK) M3BECTHOCTD, M3JIOKEH OCHOBHOI
Kypc MeXjyHapopgHoro mpasa. IIpaBpa, faHHOTO
aBTOpa CJIefoBaIo ObI C4ecTb OOJbIIE JPYTUX MIPU-
O/MM3UBIIMMCS K TIPO0O/IeMaTIIKe IIPUHIUIIOB B CO0-
CTBEHHOM CMBIC/IE CTI0BA XOTA ObI IOTOMY, YTO KeJlb-
3€HOBCKasl KaTeropus «6a3oBoil HOPMbI» BIJIOTHYO
IPUMBIKAaeT K MEeXJYHapOZHO-IIPAaBOBOMY IIOHA-
TUIO «IIPUHLUID. B 11€710M ke B 3amajHOIl TuTepa-
Type HPaKTU4eCKV He BCTPEYAITCA KYPChl MEXY-
HapOJHOTO ITyO/IMYHOTO IIpaBa, TEKCTBI KOTOPBIX
OIepMpoBaIy Obl BHYLINTEIbHBIMA Pa3ieaMy W
PasBEpPHYTBIMU HAayYHO-TEOPETIYECKVIMU IOJIOXKe-
HMAMY, TOCBSALIEHHBIMM CTPOTO (OpPMYINpyeMoi
Kareropuy npuHuunos. He ApndAtoTca uckmodeHn-
AMM B JAHHOM CJTy4ae HYI COMVIHBIE U3JaHMNA, CTaB-
LIV€ KJIACCUKOJ COBPEMEHHOI TEOPUI MEXXTYHAPOJ-
Horo npasa [Shaw 2017; International Law...2006],
HI MeHee KpymHble nybmukanun’. CkasaHHOe He
O3HAYaeT, YTO MUPOBOIL I KOHKPETHO 3apyOesKHOI
JIUTepaType BOBCE He CBOVICTBEHHBI pabOoThI, Kacaro-
IMecs CYLIeCcTBa Mpo61eMbl IPYHIUIIOB MEXIyHA-

ponHoro mpasa’. IIpeanonoxxeHne mogo6HOroO posa
JIETKO OIIPOBEPraeTcsl BHYIUUTEIbHBIM CIMICKOM
nyOIMKanMil IO JJAHHOJ TeMaTUKe, IPUBeIeHHBIM
B OTeyecTBeHHOM «Kypce MexiyHapogHOro mpaBa»
[Kypc mexxayHapopHoro mpasa...1989:5-6].

VicxopHas nuHMA B TPAKTOBKE BOIIPOCA O BO3-
HJMKHOBEHUM 1 TI0C/Iel0BaTeIbHOM (GOPMUPOBAHUN
npuHumnos MII He MoXXeT He IPOXOZMTH 4Yepes
paccMOTpeHMe UX TeHe3)Ca U SBOMIOLUU B XOfie U
1Of|, BIVAHMEM COOTBETCTBYIOIIMX MCTOPUYECKUX
IPOLIECCOB, KOTOPOE, IOMMMO IPOYero, BMeIAeT
B cebs, pasyMeeTcs, M aHa/IN3 BOCIIPUATIA yKa3aH-
HOTO 3apy0eKHOII JOKTPYHON B 4aCTU IIOHVIMAHNS,
OIpefieNieHNs CYIeCTBa, Pa3BUTHA U OOHOBJIEHNA,
COBPEMEHHOr0 KpUINYECKOI0 COfiep>KaHMsA, paBHO
KaK 1 IaJUTpbl TEPMUHOJIOIMYECKMX IIOAXOZOB
u rnpepnouTenuit. Takas camma pasHOOOpasHBIX
aCIIeKTOB, COCTAB/LIOIVX (QyHOAMeHm KPYIIHEei-
HIell YacTU MEeXJYHapOHO-IIPAaBOBOI HAyKU, ABHO
He MOXKeT ObITh OCBelljeHa B OJHOI ITyO/MMKALN.
B cBA3M ¢ 3TMM OCTaHOBUMCA /IMILIDb HA HEKOTOPBIX
MOMEHTaX, 00pa3yIoIX «HeCyIIye» KOHCTPYKLVN
B IIO3UTMBHOM MEX/IYHapOJHOM IIpaBe I COBpEMEH-
HOM IIPaBOBeJIeHNN.

3a OTNpaBHYI0 TOYKYy B 3TOM IUIaHE C/IefyeT
IPUHATD JMICCTIEIOBAHNE TOHATUA «IPUHLIMII IIpa-
Ba» KaK 0OIerpaBoBoil KaTeropun. Beuny mogo6-
HOJI 3aJJaHHOCTY, 00paIasACh K PasIMYHBIM VHTEP-
IpeTalysaM MOHATYS «IPUHLMI IIpaBa», HEIVIIHE
HO/[YePKHYTb, YTO 3allajiHasg CUCTeMa IpefCcTaBie-
HIII O TIpaBe, ero MPOUCXOXKEHNN U (YHKIMOHNU-
POBaHMYU TPAMIMOHHO CBA3BIBAETCA C €CTECTBEH-
HBIM IIPAaBOM B OIIOpE€ Ha MJEU M TPY[bl MHOTUX
HOKOJIEHMII MBICTIUTE/IENl TPOLIIOTO (IpedecKyx
Y PUMCKUX IOPUCTOB ¥ (pumocodoB: MeanncTos,
YTOIMCTOB, O3UTUBUCTOB U T.IL). Tak, fuxoToMus
«rpaf boxxnit — rpaj 3eMHOI» 13 yueHMs ABpennus
ABryctuHa® mepepocna B Tpuagy Iparmana, o6o-
3HAYMBIIYIO MePapXMYECcKYI0 I10C/Ie0BaTeNbHOCTD:
«60XKecTBEHHOE IIPaBO — eCTeCTBEHHOE IIPaBO — II0-
JIOXKNTENIBHOE TIPAaBO JIIOfieil», KOTopas oOpasyer
LIeHTPaJIbHBII IOAXOJ K 6a30BBIM IIPECTABICHUAM
0 3amafiHolt paBoBoii cucteMe [bepman 1998:147].

3 B CBA3M C yNOMMHAHMEM O MEHEE U3BECTHBIX M3AaHUAX CTOUT YKa3aTb, UTO Aaxe B My6aMKaLmaAX, NOCBALEHHbIX crieyuarb-
HO «POCCUCKM NOAXO4aM» K MeXAYHapOoLHOMY NpaBy, KOTOPbIe, KaK 3aMeYeHO paHee, TeM 1 OT/INYAIOTCA, YTO Ha NepBbI
NfaH CTaBAT Kak pa3 NpUHLUMMbl (OCHOBHbIE MPUHLIMMbI), BOMPOC O HMX B Ha3BaHHOM acreKTe He OTpaXkeH (CM. npov3BeaeHne
3cToHcKoro aBTopa: [Malksoo 2015]. ina ¢ppaHLy3CcKon uTepaTypbl TakKe He XapaKTepHO BHUMaHVE K NPUHLMNAM MeXay-
HapoaHoro npaga. TaK, ecTb, K MpYMepy, yuebHble Kypcbl MeXyHapOAHOrO MpaBa, B COAEPKaHNU KOTOpbIX Gurypupyiot
TONbKO «06LLMe NPUHLUMbI NPaBa, NPU3HaHHbIE LMBUAN30BaHHbIMK Hauuammny. Cm.: [Alland 2019:178-81].

4 OpHO 13 pepKux paboT, NOCBALLEHHBIX CeLanbHO OCHOBHBIM MPUHLMMNAM MEXXAYHAaPOAHOTro NpaBa, ABNAeTCA Ny6smKa-
uua, Bblwegwwasn B cBeT no cnefam Jeknapaumm A OOH o npuHumnax mexxgyHapogHoro npasa 1970 r. Cv.: [Dohna 1973].

> TMpowuseneHne Aspenua AeryctuHa «O rpage boxbem» (De Civitate Dei) cospaHo B 413-427 IT. H.3.
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B cymecTtBe e JaHHBIX KOHILEMLMI JIEKUT Y4€HNUE
Apucrorens (384-322 rr. 0 H.3.), HOJAraBLIeTo,
YTO «yTBEPAUTENbHOE», «IENCTBYyIONIEe» (UH, TO-
BOPsI COBPEMEHHBIM SI3BIKOM, «IIO/IOKUTENBHOE, T.
€. «II03UTUBHOE») IPABO BOCIPYHIMACTCA TIIObMI
B KaueCTBE COCMIABHO20 (PeHOMEeHA eCtnectmeeHHo20
npasa (Kypcus Moit. — JLA.), ¢ OTHOI CTOPOHBI, 1
IpaBa, YCTAaHAB/IMBAEMOIO YeJIOBEKOM, — C JIPYTOii
[Annepc 1994:36-37].

B panbHerimeM OCHOBaMI IIPaBOBOTO Pa3sBUTHA
HOCTY>KWIM «BCeOOIIVe CIIpaBeIMBble IpaBuIa
HOBeJieHsI», BIlepBble copmynuposanuble I. [po-
nueM B nepsoit nonosyuHe XVII B. XoTA OHM Takxke
BBIBOJMIVICh U3 €CTECTBEHHOTO IIpaBa, 3TO He Me-
IIIaJI0 BBICTPAVBAHUIO UX B PAUUOHATLHYIO CUICTEMY,
HPUTOHYI0 ¥ JUIA MEXIYHAPONHBIX OTHOLICHWIT
[Dorenbcon 2013:41], 6asupyromyiocss Ha HeOOMb-
IIOM 4NC/Ie TPVMHIUIIOB, KOTOPbIE 3aK/II0Ya/INCh B
YTBEP>KIEHUN CIIPaBEIMBOCTY, paBeHCTBa (0co-
OeHHO paBeHCTBA B IIPaBax), HEIPMEM/IEMOCTH He-
PaBeHCTBA, B TOM 4MCIIe, K IPUMEPY, IOCTY/IATOB O
«IIPaBJIEHVH C IOMOIIBIO ITPaBa», O TOM, YTO IIPABO
BBILIE BJIACTU», BbIIIE BOMYM BIACTUTENA U CTOUT
HaJ /MIOOBIMYM COC/IOBHBIMY pasznuumsaMu [AHHepcC
1994:216]. A 310 03HaYajI0 HE YTO MHOE, KAK TO Ca-
MO€ «II0JIOKUTEIbHOE IIPABO» JIIOJEN.

OrevecTBeHHas (coOBeTCKasA M pOCCHIiiCKas) Ipa-
BOBasA JJOKTPUHA, HEPEIKO C HETaTMBHBIM OTTEHKOM
KBa/mMduLupyeMas Kak <HOPMaTUBUCTCKas», cHop-
MMpPOBaJIa YCTOABIIYIOCA 4acTb CBOMX IIpeCTaBIIe-
HIII B OTHOIIEHWY TAaKOTO SABJICHVISA, KaK IPVHIIUIIBL,
U TpeXje BCero, OCHOBHbIE IIPUHIVIIBI, MEXMY-
HapopHoro npasa. Copmynmuposannoe B «Kypce
MEX/IyHAPOJHOTO MPaBa» OINpe/ie/ieHne Bbife/seT
B HMX PAJ| OT/INYUTENIbHBIX YePT: HPeXe BCETO X
0COO0BIT XapakTep KaK IOPUAVYECKNX HOPM, UCTO-
pUYecKyI0 00YC/IOBIEHHOCTD, OOIePY3HAHHOCTD,
Haybosiee BHICOKOE MOJIOXKEHNUE B MEPAPXUYL HOPM 1
BBICIIYIO fopupndecKyr cuny [Kypc mexpyHapos-
HOTO Ipasa...1989:5].

Hanomunm, yto I'V. Tynkun nop npuHOumnamu
MeX/JYHapOJHOTO IIpaBa IIOHMMa/ «Haubosee LIn-
pOKIe ¥ BaKHbIe er0 HOpMbl». OCHOBHBIMY IIPVH-
IMIaMy, COITIACHO €r0 TOYKe 3PeHMNA, ABJAITCA
«0OLIeNTpM3HAHHbIE IPUHLUIIBL MEXYHAPOJHOTO
IpaBa, MMeliye Haubonbllee 3HAYCHUe /I pe-
IIeHNA OCHOBHBIX IPOO/IEM COBPEMEHHBIX MEXY-
HaponHbIXx orHoureHmi» [Tynkun 1983:33]. B To

)Ke BpeMs 37ieCh HAONIOflaeTca COelVHEeHNe JIBYX
HOHATUIL: «OCHOBHBIE NIPUHLMIIBI» IUIIOC «0O0IIe-
[pU3HAHHbIE TIPUHIMIIbIY, M TOT/JA 9TO HA3BIBAETCS
idem per idem. D.A. IlymIMUH TIOSXOAUT K 9TOMY
(Cyms IO OTCYTCTBMIO CIIEIMasIbHBIX yKa3aHMII 00
MHOM) KaK K 00IeTeopeTNYecKOMY OIpefe/IeHNIO
OCHOBHBIX IPJHIUIIOB, Pa3BEePHYB €ro M Cie/aB
6oree TPOCTPAHHBIM: «ITO IPEXe BCETO VCXOJ-
Hble, OCHOBOIIO/IATAMOIME Haya/la CUCTEMbl IIPaBa,
CUHTE3UPOBAHHO OTPAXKAWLlye ee CYLIHOCTHbIE
CBOJICTBA KaK OIIPE/Ie/ICHHOTO COLMAIbHOTO (heHOo-
MeHa. B To e Bpems, Oyiyun 3aKpeIIeHHbIMU B
OIIpeJie/IeHHON COBOKYITHOCTY IOPUANYECKMX HOPM
KaK OOlle3HauMMBbIX, OOIeNpU3HAHHBIX U 00lile-
00s13aTe/IbHBIX TPeOOBAHMII 1 TIOBEJEHNs, OHY OT-
PaKaloT KOHKPETHOe HOPMATUBHOE COJepKaHMe
JlaHHOII cucTeMbl paBa» [[Tymmun 1980:76]. Jyma-
€TCs1, Heb3s He 3aMeTUTD B IIOCTPOEHMAX KPYITHBIX
TEOPEeTUKOB BYa/IMPOBAHMA CYLIHOCTI BBIPaXKEHUI
3a CXOXXMMM BHEUIHUMU (OpMaMy, IPUCYTCTBY-
IOIIETO B MX BBICKA3BIBAHMAX: OCHOBHbIE IPMHIIN-
bl MEXJ[yHAapOJHOTO IIpaBa VIMEIT «Haubonblee
3HaueHMe I pelleHNsA OCHOBHBIX IIPoOIeM co-
BPEMEHHBIX MEXJYHAPOIHBIX OTHOLIEHWIT», 3TO —
«UCXOJHbIE, OCHOBOIIO/IATAIONINE Hayala CHUCTEMBbI
IpaBa», «CUHTE3VPOBAHHO OTPaXKAIOIye CYI[HOCT-
HbIe CBOJICTBA CHCTEMbBI», IPENCTAB/IsIeMbIe B BIJiE
«001Ie3HAYNMBIX», «OOIIeNPU3HAHHBIX» U «001ie-
00s13aTe/IbHBIX TPeOOBAHNIT U IPABII IOBEEHIS».
Ioxanyit, 3gech ABHO He XBaTaeT KOHKPETUKI: 4TO
eCTb «00Ie3HAYNMOCTb», @ YTO — «0OIIenpu3HaH-
HOCTb» M, HAKOHeL, «00l[e00s13aTenbHOCTb»? 3a
Ype3BBIYAHO OOIMMY (pasaMy He IPOCMATpu-
BAIOTCA OTBETHI HA BOIIPOCHI, 33 CYeT 4ero GpopMu-
pyeTcs «OOILIeNpU3HAHHOCTb» WM CKIaJbIBAETCS
«OCHOBOIIO/IATAIOLINI»  XaPAKTepP ONpee/IeHHbIX
MeX/JYHApOJHO-TIPAaBOBBIX HOPM, KBampuuupye-
MBIX B Ka4eCcTBe OCHOBHBIX IpuMHLIOB. HecomueH-
HO, YIIOMAHYTBIM Y4EeHBIM Ha MOMEHT OIyO/IMKOBa-
HJA TIPUBEJICHHBIX BBICKa3bIBaHNUII ObUIA M3BECTHA
KaTeropys jus cogens, — TOT/JA IIPEACTaeT 3arafjod-
HOIl TPUYNHA, II0YEMY «OCHOBHBIE MPVHIIUIIB»
(mm «oOljenpy3HAHHbIE TPUHINIIBIY) MEX/yHa-
POIHOTO ITpaBa He COeVIHSAMICD C TAKOBOIL U He pac-
CMaTpMBA/INMCh Yepe3 MPMU3MY BCell TaMMbl KpHUTe-
PUEB, IPEIBSIBIAEMBIX K «/MIIEPATYBHBIM HOPMaM
obmero MexpyHapopgHoro mpasa»®. Pasymeercs,
HOAXO/A K JAHHOI «3arajike» ¢ MO3NUIMII IPUHIIN-

¢ Hapo ckasatb, uto cama Kommuccua mexgyHapogHoro npasa OOH He HaxoauT onpeAeneHra TOro, UTo Takoe «obLuee Mex-
AyHapopgHoe npaBo». Cm.: Komncena mexgyHapogHoro npasa OOH: MepBbilt AOKNAA O jus cogens, NoArotosneHHbIn Cneum-
anbHbIM JOKNaAaUunKkom r-Hom Aupe Tnagwm. Joctyn: https://undocs.org/ru/A/CN.4/693 (pata o6patueHua: 10.01.2021)
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IIa MCTOPM3MA, MOXXHO PasI/IAfIeTh OIpefie/ieHHOe
00bsACHEeHNe — IPNMYMHA, CKOpee BCEro, IpocTa 1
KOPEHUTCS B M3BECTHOM «IIPOTMBOCTOSIHUU JBYX
CHCTeM»: IIOMBITKM YTO-TO YCBOMTD VIIM NEPEHSThH
U3 «3aMajgHbIX 06pasoB» ObUIM Obl BOCIPUHATHI
KaK VJEOJIOIMYecK) HeCOBMECTMMbIE C IIpojIeTap-
CKUM WHTEPHAIVMOHAIM3MOM, COLMAMINCTUYeCKIM
crpoeM n T. j. CreoBaTenbHo, obpaleHne K jus
cogens B Le/IAX alalTAlMY 3aMIaTHBIX KOHCTPYKLIUI
¥ MEX[YHapOJHO-IIPAaBOBOTO MHCTPYMEHTapus,
[PYMEHSEMOTO «PYTUM KPBUIOM» MEXYHApPOJ-
HOTO COO00IIIeCTBa, a 110 OOJIBIIOMY CYeTy — KaK pa3
U o6pecTrt B L[eloM 9TO «0bliee MeX/YHAPOTHOE
IPaBO», CTPEMACh COBMECTUTb «OCHOBHbIE IIPVH-
IMIbI» C jus cogens, Ka3aloch HEBO3MOXKHBIM. Kak
IPefCTaB/IAETCSA, 3TA 3a/jada He BBIIJIALUT IPOCTON
M TIO Cell IeHb.

AHa/IITVKM HBIHEILIHETO 3Talla IpY B3IVIAAE Ha
HOHATUE OOIIENPU3HAHHBIX IPMHIMIIOB ¥ HOPM
MeX/JYHapOJHOTO TIpaBa y>Ke He 3aJ[yMbIBAlOTCA 00
UX M3MEPEHUM — «MMIIEPATUBHBIX HOPMax 0Oire-
r0 MeXAYHapoOJHOro Impasa» (jus cogens), 4to, B
0011eM-T0, MOITIO OBl IMETh MECTO, KaK U He JC-
CTIE[YIOT CYLIHOCTD VJIM COZiePYKATe/IbHYI0 CTOPOHY
CaMOro SBJICHVISI IPVMHIIUIIOB, a, BEPOATHO, BCELIETIO
TOJIarasAch Ha IpefIIeCTBEHHIKOB, PELIAIT BOIPO-
cbl ycmoBuit ux ¢opmuposanus [Pomamres 1999],
XOTsA Ha HeTPeAB3ATHII B3IJIAL JOOUTbCA pe3y/bTa-
Ta B 9TOM, He MMes Iiepef; coboit yeTkocTn B dop-
MYTUPOBAHWUH TOTO, 410 e «pOpMUPYeTCsi» U BbI-
CTyIaeT IpefMeTOM B ITaHHOM ITpoliecce, IOKayii,
He C/IMIIKOM IIepCIEKTUBHO.

B pasHble 910X B IOHATIH «IPUHIIAID TIOFYep-
KVBa/Iach HPeXJe BCETO MAEIHAsA COCTAaB/IAIAs
ero copiepxxaHnsA. Bmecte ¢ TeM, IO yTBEP>K/IEHNIO
Terena, upes, 3anoKeHHas B NPUHIMIE KaK KaTe-
TOpUM HAyYHOTO IIO3HAHMWSA, ABIACTCA «CAMUM IIO
cebe ompeie/leHHBIM IIOHATIEM, €CTb IPaKTIYecKas
unes, nericroBanue» [lerenp 1972:281]. ITomgo6-
HbIil TIOIXOf, K TIPUHINITY B BUJie aKI|eHTHPOBAHMA
«IIPAaKTUYECKON MJEN», €ro «JeiiCTBOBaHMA» O3Ha-
4aeT Ha CaMOM Jie/ie He YTO MHOe, KaK TMIIOTEe3y O
«TPAHCLIEHAEHTHOCTI» Wil B CUTYALMSAX C [IPABO-
BBIMJ IPVHIUIIAMY I BO3MOXKHOM fpetide (B mop-
JIeXAIIMX CTy4asx) B CTOPOHY KayecTB HOPMATHB-
HOCTM, IIPMYeM CKa3aHHOE He OTPUIIAeT TOTrO, YTO
UeliHOe ¥ HOPMAaTMBHOE B IPYHIMIIAX MEXIY-
HapOJJHOTO IIpaBa IPYCYTCTBYeT OPIaHMYHO, BO
BHYTPEHHEM eJMHCTBe ApYyr ¢ ApyroM. IIpum stom
IPYMEHUTENIbHO K PeIIeHNI0 OOIeopuiTdecKo
po6/IeMbl IPYHIINIIOB ITPaBa BaYKHO COITIACUTBCA C
JIOTMYECKY ¥ CYITHOCTHO BEPHBIM TE3VICOM OJIHOTO
U3 MCCIefoBaTeNell COBETCKOTO IIepUOfa OTHOCHU-

«1.2021

Te/IbHO TOTO, YTO «IPVHIUIIBI IPABa, BBIPAXKasCh B
IOPUANYECKMX HOPMaX, He MOTYT CYLIeCTBOBAaTh BHE
IpaBa, — MIHade OHM OYAyT IPUHLMIIAMM WIN KaTe-
TOpUAMY JPYTUX, HEIPAaBOBBIX COLMAJIbHBIX SABJIE-
uunit» [CemeHnos 1964:20].

[TapamenbHo 3TOMY 3amajHas MIKO/Ia MEX/yHa-
POIHO-IIPaBOBOII HAYKY B YaCTU M3y4YeHVS IOHATHA
«IPMHIMI» B mnLe []. AHIVIOTTY yTBEep)XKAaa, YTo
MeX/YHapOJHOE IIPaBO COCTOMT U3 HOPM, MMEIH-
IIMX CBOMM VUCTOYHUKOM OIIpefie/leHHble HPVHIIN-
bl [Armtorty 1961:59]. OueBUpHO, 9YTO B TAKOM
Cllydae aBTOp IpMAAeT IPUHLUITY 3HAYeHMUe, HeCo-
MHEHHO BBIXOJsAIlee 32 PaMKU TOIbKO HOPMATUB-
HOIl ero Mpupopsl U (OPMaTbHO-IOPUANYECKOTO
IOIXO/a K ero MOHMMAaHMUIO, IOCKOJIbKY 3aTeM BO3-
HMKAOIe HOPMBI CIIOCOOHBI BOCIHPMHMMATb He
TOJIbKO HOPMATVBHOE BbIP)KEHME MPUHIINIIA, HO 1
COOTBETCTBYIOIIYI0 MJENHYI €ro OocHoBY. Harmpa-
IIMBAETCA BBIBOJ, YTO BCE IIOCIIEAYIOLIee PasBUTIE
TEOPMM MEXJYHApOJHOTO IIpaBa JO/DKHO Obl MATH
IO IYTU YKPEIUIGHNS KOHLEINY 2aPMOHUYHOZ0
couemaxus B KaTeropuy IPUHLUIIOB MeXIyHa-
POIHOrO IpaBa HOPMAaTMBHOTO U UJEIHOTO C IIpe-
Ba/IMPOBaHUEM BCe Ke HopMaTuBHOro. OfHaKoO u3-
BecTHa AuddepeHuaIyis npasosvix NPUHUUNOS U
HOpMm, OBITYIOLIAasE B OOBIYHOM IIpaBe: HepBbIe, KaK
IPaBI/IO, HE CO3JAIOT IIPaB 1 00s3aHHOCTENL, Oy/y-
4y MCIIOTIb3yeMbIMM CKOpPee I Lie/iell TOTKOBaHNA
HOpM. Ha aToi1 0ocHOBe aBTOpBI KOMMEHTapus YcTa-
Ba OOH BbIcKa3any runoTe3y OTHOCUTEIBHO TOTO,
4TO B 3TOM HAIIPABJICHUM MOIJIO VATV M BOCIIPUA-
THe TOHATUA «IIPUHLUIB» B CT. 2 YcraBa OOH. B
3TOM IUIaHe, KaK IOfYepKuBaeTcsa B paboTe, Ipu-
MeHeHe TepMVHA «IPUHLUIB B CT. 2 HECKOIBKO
BBOJNT B 3a0/Ty>K/leHNe, TaK KaK AB/IACTCA HEOCIIO-
pUMBIM 11 PaKTUUeCKY 6€CCIIOPHBIM, YTO II. 2-7 CT. 2
Ha/Iaral0T KOHKpPeTHbIe 0053aTeNbCTBa Ha TOCYAap-
CTBa-WIEHbI U HEIIOCPECTBEHHO Ha CAaMY OpraHm3a-
o [The Charter...2002:64]. XapakTepHo, 4TO aB-
TOPbI KOMMEHTapus IONOKeHMe II. 1 CT. 2 CYUTaoT
«IPOCTBIM, XOTA I OY€Hb B)KHBIM IIPUHLUIIOM» B
«OOBIYHO-ITPAaBOBOM KOHTEKCTe», T. €. He PacIoya-
raolM HOPMaTUBHOCTbIO. [IpuMedarebHa TouKa
3penns u A. Gepapocca, KOTOPHIIL B CBeTe 3TOTO II0-
J1araj, 4To B3aMMOCBS3b MEX/Y COfep)KaHMeM CT. 1
u 2 YcraBa («Ue/sIMu» M «IIPUHLUIIAMIU») C BHEII-
Hell CTOPOHBI IIPOCTUPAETCA Jajbllle IHTePIIpeTa-
IIVIOHHBIX Iieniell (TOKOBaHMs), HOCKOIbKY TPaHu-
IIa MEeXJy NepBBIMU U BTOPBIMU He MMeeT 4eTKUX
oueptanmit [Verdross, Simma, 1984].

[IpuBenenHble QparMeHTbl KpajlHe Ba)KHBI
UL COflep>KaHNUA HACTOAILEN CTaThM: BO-IIEPBBIX,
OHM OTYET/IVBO JEMOHCTPUPYIOT IOHMMAaHUE CYTH
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IPVMHIUIIOB 3apyOeXHOI MeXYHapOSHO-TIPaBO-
BOJl JJOKTPUHOII; BO-BTOPBIX, B HUX PAaCKPBIBAIOT-
Cs, COOTBETCTBEHHO, M OTIMYMA, CYIECTBYIOLINE
MEXJy OTE€YEeCTBEHHON U 3alajIHOV TPaKTOBKaMMU
HOHATUA «IIPUMHUUIIBI» B MEXIYHAPOJHOM IIpaBe;
B-TPeTbUX, B MX COJEPKaHMM IPUCYTCTBYeT OT-
BeT Ha Psji CYLECTBEHHBIX BOIIPOCOB, B TOM YJIC-
e ¥ IPUMEHUTENbHO K «IIepeceyeHusAM» ITOHATUI
«IIPMHLIUIIBI MEX/IYHapOJHOro IIpaBa», jus cogens
U «OCHOBHbIE NPVMHIMVIBI» / «IPUHIMIBL YCTaBa
OOH».

YnoMmyHaHue 0 «IIPaKTUYECKOM HENICTBOBAHMI»
UAeN ¥ JajbHelllee PasBUTUE 3TUX II0IOXKEHMI
B L[e/IOM TIPUBOAMIO K HeM3OEKHBIM 3aKTIOYeHMU-
AM, VIMEIOLIMM KpPaeyroabHOe, HENOCPe[CTBEHHO
I0pUMYecKoe 3HaueHye: NPUHIUIIBL — 3TO «OCHO-
BOIIO/IATAIOIYieé HOPMBI MEX/YHAPOJHOIO IIpaBa
COBPEMEHHOI 3MI0XY, HOPMbI C IIMPOYANIINM KpPY-
TOM aJfpecaToB, HOPMbI KaTeropuMyecKue, HOPMbI
06sA3pIBatOINE JI OJHOBPEMEHHO 3allpeliafoliye»
[bo6poB 1968:73], kKoTOpbIe TeM CaMbIM HOJBITOXN-
BalOT (GOPMYJIbI, BHIpKAOLIMeE CYTh IPMHIUIIOB B
MEXJYHapOJHOM IpaBe. VICKIIOUUTEIbHYI0 POJb
HepeYNCIeHHOe UIPaeT M B KBa/IM(PUKALUN OCHOB-
HBIX IPYHIVIIOB, 00pasyoLINX «CTAHOBOI XpebeT»
coBpemeHHoro MIT.

OmnupasAch Ha M3I0KEHHOE, BAXHO CHENATb U
ellle psAfl 3aMeYyaHMil: BO-TIEPBbIX, IPUHLMUIBI B
MEX/JYHapOJHOM IIpaBe — 3TO HOPMBbI B CTPOIOM
HOHVMAHUM TePMUHA, T. €. COOCTBEHHO IpaBM/Ia
HOBefleHNs CYyOBbeKTOB MEX[YHApOJHOrO IIpaBa,
yCTaHaB/IMBAKIIMe UX B3aMMHbIe IIpaBa 1 00sA3aH-
HOCTH; BO-BTOPbIX, OHU CYTb MMIIEpaTHBHbIE HOP-
MBI, CIeflOBaTe/IbHO, IIpaBI/Ia IOBEeHMN, He JIOMy-
CKaolllye OTCTYIIIEHNA B CUJTY COITIAlIeHUsA CTOPOH
(cyOBEKTOB MeX/[yHapOZHOIO IpaBa), 3a TeMMU MUC-
K/IIOYEHUAMM, KOTOpble YCTaHOBJIEHBI HEIOCpef-
CTBEHHO JIEHICTBYIOIMM MEXTYHAPOJHBIM IIPABOM;
B-TPETbUX, €C/IM 3TO OCHOBHbIE IIPMHIUIIBL, TO peyb
UJET O HOpMaX, OONAJAIOIMX CaMbIM BBICOKUM
MepapXM4ecKuM CTaTycOM B CUCTeMe MeX[yHa-
POJJHOTO IIpaBa B 1I€/IOM, @ B 3aBUCHMOCTHU OT IIPU-
Ha/IJIeXHOCTY IPMHIIMIIA K KATETOPMM OTPACTIEBbIX —
B COOTBETCTBYIOIIVX €ro MoficucTeMax (oTpacnax /
HOJOTPAC/AX), CUCTEMHBII XapakTep KOTOPBIX B
CBOIO OYepefib OTHIOIb He YCTPAHAETCA.

2. OcHOBHbI€ IPMHIMIIBI 1 jus cogens

VIcXOHBIM MMIIEPAaTMBOM B HaYYHBIX pa3paboT-
KaX TaKOro ABJIeHN, KaK nIpuHuunel B MII, coysxur
HeOOXOMMOCTb ~ BBICTPaMBAaHNUA COOTBETCTBYIO-
IIVMX TIOHATUIHBIX PAJOB U MEPapXUy IPYHINIIOB
B LienAX GpopMupoBaHNA UX cucTeMbl. OTHAKO STOT
aCIeKT HeCOMHEHHO MOXKeT CTaTb CIIel[Va/IbHBIM
HPeAMEeTOM MCCIeOBaHNA, IPEBBIIIAIONINM PaMKI
OffHOII CTaTby. B TO >ke BpeMs He3vibnemoe mHeHue,
7oK UBUIeeCs B OTEUECTBEHHON MEXIyHapOLHO-
IPaBOBOII HAyKe, COCHOUM B TOM, YTO LIEHTPAb-
HOE 3BEHO B CHCTeMe IPVMHIIUIIOB MEK/[YHAPOHOTO
IpaBa ¥ HOPM, MMEIOIVX HAaMBBICUIYIO OpUANYe-
CKYIO CUIY, 00pasylT «0CHOBHble MPUHUUNDLIY, HA
KOTOpbIE ¥ HY>KHO HAaIIpaBUTh IJTABHOE BHMMaHIE.
Bectu peub 0 nIpyMHLMIIAX U, B YaCTHOCTH, 06 OCHOB-
HBIX IPVHIMIAX COBPEMEHHOTO MEX[YHApOJHOTO
IpaBa, B KOTOPOM JEJICTBYIOT He TOIbKO OT/e/IbHbIE
rOCYJapCTBa WIN UX COM03bI (00beaVHEeHNs), HO 1
MeHOYHAPOOHOe cO00U4ecmB0 KaK TaKOBOE, 3aTPYA-
HUTEJIbHO B OTPbIBE OT MCTOPUYECKOTO JVICKYP-
ca. M panee, u HbIHe 0€3 NPU3HAHUA B [JOCTATOUHO
IIVIPOKOM MeXYHApOIHOM MacuiTabe KakKux-1mbo
HpaBW NIOBeeHNs, TeM 6ojiee 0COObIX, WM PYKO-
BOJALINX, IPEAINCAHNIT, B TOM YNC/Ie ¥ HPUHINU-
0B, B KaueCTBe 10pUOU1ecKUx HOpm, He MOITIO Obl
COCTOATBCA HY CaMO MEXJYHAapOJHOE IIPaBO, HIU
€ro NpMHIMINATbHASA OCHOBA, HNU jus cogens’, XOTA
KO/IMYeCTBEHHAA 1 KaueCTBEHHAs Mepbl «[0CTaTOY-
HOCTJ» HECOMHEHHO PasHATCA. B cerogHAmHMX yc-
JIOBMAX TOJ00HOE MIPOUCXOANUT B MEXAYHAPOITHOI
KU3HU KOHCOTMVIPOBAHHO, HEPEAKO C VICIIONb30-
BaHNMEM MHCTUTYLMOHAIbHBIX (OPM COTPyAHUYE-
cTBa (YHUBEPCA/IbHBIX MEX/IYHAPOIHBIX OpraHu3a-
it 1 pOPYMOB), OIOCPEACTBYIOIUX abCTPAKIINIO
«MEX[yHapOJfHOE COOO0IIIeCTBOY.

B sTOM OTHOIIEHNN HENOCPeICTBEHHbIE ACCO-
[MaLUM BbI3BIBAIOT «IPUHIUIIBI MUPHOTO COM03a
TOCy[lapCTB», CBsI3aHHBIE C VMeHeM JVIMMaHywia
KanTa, KOTOpBIiT B CBOEM HOMUTUKO-(1I0CO(CKOM
TpakTaTe «K BeuHOMY MMpY» etle B 1795 I. oxapak-
TepM30Ba/l IONTUKO-IIPABOBbIC, KYIbTYPHbIE M
¢unocodckie 0OCHOBBI OYAYIIETro CyIeCTBOBAHMS
HapOJIOB, BBIPA3MB UJeI0 00beANHEHN TOCYAPCTB:
«MeXmyHapoiHOe IPaBO JO/DKHO ObITh OCHOBaHO

7 WcTopuko-npaBoBoW B3rnag Ha 3apoxaeHue jus cogens cm.: [Nieto-Navia 2003; CunakumH, CKypaTtosa 2018].
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Ha QepepanuaMe CBOOOIHBIX T'OCYHapcTB. ... [lo-
3TOMY JO/DKEH CYIIeCTBOBAaTb 0COOOTO pofa CO3,
KOTOPBIIl MO)XHO Ha3BaTb MUPHBIM COK30M M KO-
TOPBIl OTIMYAJICA ObI OT MUPHOTO JOrOBOpa TeM,
YTO MOC/IEIHNII CTPEMUTCS TONOKUTD KOHEL] JINIIb
OJJHOJ BOJIHE, TOTA KaK IIePBbIil — BCEM BOJHAM I
HaBcerfa. OTOT COI3 MMeeT Lie/bl0 He Impuobpere-
HJie BJIACTY TOCYAApPCTBA, HO JIMIIb TIOffiepyKaHue 1
obecriedeHne CBOOOABI KKLOTO TOCYHAPCTBA s
HEro CaMoro ¥ B TO )K€ BpeMsA — I APYTUX COH3-
HBIX TOCY[]APCTB, IIPMYEM 3TO HE CO3JAeT /A HUX
HEeOOXOMMOCTY TIOFYMHUTBCS HYOIMYHBIM 3aKO-
HaM 1 VX IPVHYKIEHNIO, HO JJOJDKHO IIOCTeNIeHHO
IPMBECTU TAaKUM IyTeM K BedyHoMy Mmupy» [KanT
1994:18-19]. Coro3 rocynapcTs, 10 MHEHMIO BeJIN-
koro ¢unocoda, Mor 6bI TO3BONUTH OCYIECTBIIATD
KOHTPO/Ib KOH(IVKTHBIX CUTYAlMIT ¥ IPefIIpUHN-
MaTb YCMIVA 10 COXPaHEHWIO U YKPEIUIEHNIO MUpa
MeX/y TOCYZiapCTBaMIL.

PaccmaTpuBas mociemyomye STambl ¢ MOUKU
3peHUS OmMPaNeHUus NPUHUUNOS B AKTaX MEXIyHa-
POIHOTO IpaBa, B)XKHO 00paTUThCs K ycTaBy Jluru
Hanmit, mompiTaBieiicss BOIIOTUTh upen Kanra,
[POBO3ITIACUB TPEOOBAHNUS «YBAXXATh U COXPAHATDH
IPOTUB BCAKOTO BHEIIIHETO HaNaJeHUs TepPUTOPU-
aJIBHYIO LIe/IOCTD ¥ CYLIECTBYIOLIYIO IOUTUYECKYIO
HEe3aBUCHMOCTb BCeX WIEHOB JIUru», mogumHAACh B
Cllydae HalajeHus, YIPO3bl WM OMACHOCTM Halla-
JieH)s MepaM 110 00eCIIeYeHNIO BBIIIOTHEHNS 9TOTO
o6s13aTenbCTBa, ykasanHbIM CoBeToM (cT. 10). [Tpn
3TOM IIOHVIMAJIOCh, YTO «BCSKAs BOJIHA WM yrpo3a
BOJIHBI, 3aTPArMBaeT /IY OHA IIPAMO WM HET KOTo-
760 u3 Ynenos JIuryu, unrepecyert JIury B 1jeom u
YTO IIOC/IEHAA HO/DKHA IPUHATD MEPBI, CIIOCOOHbIE
IeVICTBUTEILHBIM 00pa3soM OTpajiuTh MMUP HAIil»
(ct. 11). IIpemycmaTprBanoch 00s3aTenbCTBO pas-
pewuraTsb 000I BOSHUKIINIT MeXAY WwieHamu JIurn
KOH(IMKT TpeTeiickuM Wi CyfeOHbIM pasbupa-
Te/IbCTBOM, He Ipuberas K BoitHe (cT. 12)%.

Bonpoc 06 OCHOBHBIX IPVMHINUIIAX B COBPEMEH-
HOJI MEXJYHapOIHO-IIPAaBOBOJ T€OPYUY BBICTYIIAET
HPEfMETOM XXMUBOTO OOCYX/EeHNUA, IOPOXK/IEHHOTO,
OYEBU/HO, HEOJHO3HAYHOCTBIO aHA/IM3MPYeMOTO
ABJIEHNA Y B TOPa3fo OONIbIel CTelleHN —HepacIo-
JIO)KEHHOCTDIO 3aIIaf{HOV JJOKTPUHBI €T0 BHEAPATDH

B MMpoBoe obijecTBeHHOe co3HaHue. [Tocnmennss,
KCTaTH, TONIbKO BO3PAcCTaeT C TeYeHMeM BPEMEHIN.
U, Hapo ckasarh, B HEMajoil Mepe IogobOHOe 00y-
CJIOBJIEHO HOPMATVBHOJI IIPAKTHUKOI (KaK MeX/yHa-
POIHOII — JOTOBOPHOIA, TaK VI BHYTPUTOCYAPCTBEH-
HOJT OT/Ie/IbHBIX CTPaH, B TOM YMC/Ie Y POCCUIICKO).
B yacTHOCTM, B HOBENMIIUX JOKYMEHTaX MEXY-
HaponHON HampasneHHocTn P® moasmmuch He-
KOTOpbIe HIOAHCBI, OTHIOf[b He CIOCOOCTBYIHOIIVE
IOCTYDKEHUIO YCTOMYMBOCTY B YKOpeHeHMUu cop-
MYIMPOBAaHHOIO B BbILIENPMBEEHHBIX Marepua-
7aX KOHILENITa IIOHMMAHMUA TaKOrO TEPMMHA, KaK
«OCHOBHble IpuHIMILY. K mpumepy, Yka3s Ilpesu-
nenta PO ot 29 mas 2020 1. Ne 344 «O6 yrBepxpe-
Huy Crparerny IPOTUBOMENCTBUA SKCTPEMUSMY
B Poccuiickoit @enepanuu go 2025 ropma» mpep-
yCMaTpMBaeT HaJaXMBaHMe MEXIYHapOJHOIO COo-
TPYAHMYECTBA B 0003HAUEHHOI cepe «HA OCHOBE
CTPOTOTO COOMI00eHUS OCHOBHBIX NPUHHUNO0E U HOPM
Me#0yHAPOOHO20 Npasa, 6 4ACHHOCMY, TPVHIIUIIA
CYBEpEHHOTO pPaBEHCTBA TOCYHApCTB...» (KypcuB
Moit. — /L.A.). lpyrimu clioBaMy, K HOHSATYIO «OCHOB-
Hble IPUHIMIBI MEXIYHAPOJHOIO IIpaBa», Ja/IeKo
He e/[HOJIYIITHO BOCIIPMHMMAeMOMY B M&X/YHAPOJ-
HO-IIPABOBOI IEVICTBUTENIBHOCTH, JO0OAB/IACTCS ellje
OfIMH «[BYYIEH»: «... IIPMHIUIIBI 1 HOPMBI MEXJY-
HapOJJHOTO IpaBa» (Kak OYATO OCHOBHBIE IPVMHIIN-
IbI He eCTb HOpMbl!). JIOIOTHUTEIbHBIM IIPUMEPOM
YCTIO)KHEHMA CUTyallM)i C TePMMHONOTMYECKUM U
cofiepyKaTe/IbHbIM acIIeKTaMy B CBA3Y C HOHATUAMMU
IPUHLMIOB B M&X/YHAPOJHOM IIpaBe CIy>KaT II0-
TIOXKEeHNA 3aKM0ueHHbIX PP MexxTyHapogHbIX 10T0-
BopoB. «JJorosop Mexny Poccuiickoit Oepeparuei
u Pecniy6nmxoit Kpeim o npunsitun B Poccniickyto
Depepanyio Peciy6nmuku Kpeim 1 o6pasoBanum B
cocraBe Poccuiickoit Pemepanuy HOBBIX CyObek-
TOB» 0T 18.03.2014 I. mpeycMaTpuBaET CIENYIOLIYIO
OPUIMYECKYI0 OCHOBY B3aJIMOOTHOILIEHNUII CTOPOH
IOTOBOPA: «...IIpU3HABASA U NOATBEP>K/as IPUHIUII
PaBHOIPAaBYA U CAaMOOIIpefie/ieH ) HapOJi0B, 3aKpe-
wieHHbll B YcraBe Opranusanyuy OObefyHeHHbIX
Hammit, ... B cooTBeTCTBUM C o6u4enpu3HaHHbtmu
NPUHUUNAMU U HOPMAMU MeHOYHAPOOHO20 Npasa,
a TaKkKe OCO3HABASA TECHYI B3aMMOCBA3b Opy2ux
OCHOBHBIX NPUHLUNO0E MEHOYHAPOOHO20 Npasd, 3a-

& Het HagobHOCTW, pymaeTca, 0cob0 aKLEeHTMPOBaTb MOMEHT, UTO B OCHOBOMOMAraLwWyx NprYHLUMNax NoCTBOEHHOrO 3Ta-
na (HacTynusLiero nocne Bropoii MMpoBow BOVHbI) U NpuHUMniax Jiurm Haumii BO MHOFOM OTCYTCTBYeT TOXKAECTBO MW CO-
BnafeHue no iopuanyeckoMy Coaep»aHuio, a HOraAa 1 UAENHON COCTaBNAOLLEN, NOCKOMNbKY Ha3HauyeHve Jluru Hauuin n ee
OCHOBbI — O6LLEeHMA MeXXAYy rocyfapCcTBaMM-UsieHaMM COCTOANN He B 3aLmTe oOLMX LEHHOCTeN Yy4acTHUKOB ob6beanHeHus
WIIN UX CTPEMIIEHMA K MUPY, @ B 0BYCTPOMCTBE TaKoro MexyHapoAHOro NopsaaKa, rae npeBanvpoBany MHTepech cTpaH AH-
TaHTbI 1 COIO3HbIX C HUMM rocyaapcTB. OfHaKo 1 UTHOPVPOBaHWE MNOCNeAHUX Kak NpeTeur HbIHELHUX NMPUHLMIOB MeXay-

HapOZHOrO MpaBa, 3aKpenneHHbIX B YctaBe OOH, owmnboyHo.
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KPeIUIEHHbIX, B YaCTHOCTH, B YcTaBe Opranmsanyumn
O6beguuennbix Hanuit 1 XenbcMHKCKOM 3aK/II04u-
TEJIbHOM aKTe COBEILaHMA 110 0e30IacHOCTU U CO-
TpynHuYecTBy B EBpore...» (kypcus moit. — J/LA.).
B cBOI0 0uepenp B mpeaMOyiie yIpeanTeIbHOIO aKTa
MHTETPALIOHHOTO0 00 beuHenns — Jlorosopa o Es-
PasniickOM 5KOHOMMYECKOM coro3e oT 29 mas 2014 1.
npy 0003HAYEHUM IPUBEP)KEHHOCTY TOCYAAPCTB-
4JIeHOB «Ile/AM U NpuHUunaM Ycrasa Opranusa-
v O6benyHeHHbIX Hanuit» Takke yKasblBaeTcs
Ha Opyzue 00u4eNpU3HAHHbIE NPUHUUNGL U HOPMbL
MeHOYHAPOOH020 npasa». BuipeneHHble ¢parMeH-
Thl [AIOT JIONOJIHUTEIbHbIE OCHOBaHMA M/ pas-
AyMMIL, BO3SHMKAKOWMX II0 IIOBOJY MHOXallelcs
TEPMUHOJIOTUM TIPUMEHUTEIBHO TONbKO K OIHOMY
paspsfly — OCHOBHBIX IPMHIMIIOB — IPUHIUIIOB
MEX/YHapOJHOTO IIPaBa.

JIns oTedecTBEHHOI MPaBOBONM HAayKy, KOTOpas
aKTMBHO IIO/Ib3yeTC PAacCMAaTpUBaeMbIM TepPMU-
HOM’, «OCHOBHBIE IPVHIMIIb» MEXKJYHAPOJHOTO
IpaBa CIy>XaT PYKOBOZALIMMIY, OCHOBOIIO/IATalo-
IYMJM HOPMaMM VIMIIEPaTUBHOTO, 00A3BIBAIOIIETO
¥l HEOCIIOPMMOTO XapaKTepa ¥ KBanuuuupyoTcs B
Ka4yecTBe KPaeyTro/IbHbIX MOI0KEHUIT MeXYHAPO-
HOTO IIpaBa 1 M3y4alwllieil ero HayKy, XOTs HU B II0-
noxenuax Ycrapa OOH, nu B «Jleknmapanum npus-
IMIOB, KOTOPBIMM TOCYAPCTBA-YIaCTHUKM OyAyT
PYKOBOJICTBOBATbCSI BO B3aMMHBIX OTHOIIEHUAX»
(Xenbcuukckoro 3akmountenbHoro akra CbCE) no-
no6HOe CIOBOCOYETaHNE He IIPUCYTCTBYeET. B TO ke
BpeM: IIMPOKO M3BECTEH JOKYMEHT, B KOTOPOM Tep-
MJH «OCHOBHbIE IIPMHINIIBI MEXYHAPOJHOTO IIpa-
Ba» 3a(UKCHPOBAH TEKCTYa/lbHO. JTO Pe30IOLsA
Tenepanproit Accambnen OOH (manee - TA OOH)
ot 24 okts16ps 1970 1., copeprkamas «JJexmapanmuio
0 IPUHIMIIAX MEXYHAPOJHOTO IIPaBa, KacaolMX-
C IPY’KeCTBEHHBIX OTHOLIEHMIT I COTPYHUYECTBA
MEXJy TOCY/JapCTBaMM B COOTBETCTBMIU C YCTaBOM
Opranmsanyn O6benyHeHHbIX Harmit», xotopas
He 10 (OpMaIbHO-IOPUANYECKUM IIPU3HAKAM, HO
IO CYTH BOIIPOCA SABJIACTCA CBOETO poa Kopuduka-
Luel MPUHLUIINAIBHON OCHOBBI MEX/YHAPOLHOTO
npaBa u rmacut: «I[IpyHnmnel Ycrasa, Bomiomen-
Hble B HacToAwel [lekmapaunm, IpefcTaBIsa0T Co-

0011 OCHOBHbIE IIPUHIIIBI MEXXIYHAPOLHOTO IIPaBa,
u noatomy (I'A OOH. - JL.A.) npusbiBaeT Bce rocy-
lapCTBa PYKOBOJCTBOBATbCSA STYMM IIPUHIUIIAMM B
CBOEI MEXIYHAPOJHOI eATEIbHOCTY U Pa3BUBaTh
CBOU B3aMIMOOTHOLIEHVA Ha OCHOBE CTPOTrOrO CO-
OmrofieHns ATUX NPUHIKUIIOB». OfHAKO HpMBeIeH-
Has KBa/IMMKALVA He PaCKPbIBAETCA.

B poccmiickux M3jaHUAX 110 MEXIYHAPOTHOMY
IPaBy y>Ke OTMEYanoch, YTO HepasrpaHNyYeHMe Oc-
HOBHBIX 1 00LIIeNTPY3HAHHbIX IIPUHIYIIOB MEeXIyHa-
POIHOrO IpaBa AB/IAET CO0O0il HeolIpaBIaHHOE BBe-
fieHye B 3a0myxpaenne [Anydppuena 2019a:186-197;
Anydpuena 2019b:4-25]. Bmecte ¢ TeM Hexomopole
KOHmMYypoL N0000HO020 3a710)KEHBI CeMUTOMHBIM «Kyp-
COM MEXIYHAPOZHOTO [IPaBay, OMPeNeSOIIIM OC-
HOBHBIe (0OLIenpy3HAHHbIE) IPUHIIMIIBI MeX/YHA-
POZIHOTO IpaBa KaK «MCTOPUYECKM 00YCIOB/IEHHBIE,
OCHOBOIIOZATAIONINE OOILIENPUHATbIE HOPMBI, BBI-
pakaiolye IJIABHOE COREepKaHMe MeXTYHapOTHO-
ro IpaBa, ero XapaKTepHble 4epThl U 0bnafaromye
BBICIIIEN opUANIecKoit cuoit» [Kypc mexxpynapop-
HOTO Ipasa...1989:5].

VInpIMK CIOBaMy, MMEHHO aBTOPUTETHBIN JIOK-
TPMHA/IbHBIl MCTOYHVK CTAaBUT 3HAK pPaBEHCTBA
MeX/y MOHATUAMM «OCHOBHbBIE» U «OOIIeNpY3HAH-
Hble» TIPUHLVIBI MEXAYHApPOJHOIO IIpaBa, B TO
BpeMs KaK Ha 3amafie, He yIIy0/ssach 0co60 B ToKa-
3aTe/IbCTBA CYIL[HOCTU ABJIEHMNA, IIPEJOCTAB/IAeMbIe
COBETCKOI1, a CETOfIHA POCCUIICKOI HAyKOM, IIPEATIIO-
YMTAOT I10/Ib30BATHCA MOHATHEM jus cogens. [Tpas-
fia, ¥ B 3TOM CTy4ae He BCe IaJKO: TOXK/IECTBEH-
HOCTb WM KapAMHAIbHOE PACXOXKIEHNEe MEX]Y jus
cogens 1 «OCHOBHBIMY IPVMHLUIIAMI» — JA/leKO He
IpasHbIe JOTAIKI WIN AVJIEMMBbI, OTBETBI Ha KOTO-
pble ellle IPeACTOUT MOy YNTb.

Ha ¢oHe yxe cka3aHHOrO HeJMIIHE OTMETHUTD,
4TO ¥ B OTEYECTBEHHOM IIPABOBEfieHMU OOHapy-
KMBAIOTCA (PAKTBl OCIHApPUBAHMA B LIEIOM KBaju-
bMKaLuM «OCHOBHBIX IIPUHLVIIOB» MEXYHApOJ-
HOTO IpaBa Kak o6ocobmsemoit, creryduyaeckoi
KaTeropyy PYKOBOAAIIVX HOPM, BBIPKAIOMINX
€ro CyIHOCTb. B yacTHOCTH, TonBepras COMHe-
HJIO OIPABJAHHOCTD BBIJEICHUA TOHATHUA MOK006-
Horo popa, B.JI. Toncteix [Tomereix 2010:115-121]

° Bbino 6bl HEMPaBWIbHBIM, YKa3aB Ha PacnpPOCTPaHeHNe MOHATUA KOCHOBHbIE MPVHLMMbI MEXAYHAPOAHOTO NpaBa» B OT-
eyeCcTBEHHOI HayKe, He CKa3aTb BCe e O TOM, YTO OHO ABNAETCA AeTULEeM COBETCKON TeOpUN MeXAYHapPOAHOro Npasa, Ko-
TOPOE NPUICYTCTBYET TaKXKe 1 B 3apyOEKHbIX MEXAYHAPOAHO-NPABOBbIX UCCNIef0BaHNAX, OObLUEl YacTbio MPUHAANEXALLMX
aBTOpaM U3 CTPaH TaK HA3blBAaeMOro «MOCTCOBETCKOro NMPOCTPaHCTBay. OnpeaeneHHbIM UCKIOYeHNEM ABAAIOTCA PaboTbl,
ONNLIETBOPSAIOLLNE MEXAYHAPOLHO-NPABOBYIO JOKTPUHY MHbIX FOCYAApPCTB, Hanpumep, ny6nmnkaumm M3BeCTHOro ypyraai-
cKoro topucta Sayapao XnmeHeca fie Apeyara 1 Npounx BUAHBIX IOPUCTOB-MeXKAYHapOoAHWKOB: A. Kaccusn, BbigenatoLero
XapaKTepHble OTANYUTENbHbIE YePTbl OCHOBHbIX MPUHLMNOB, 1 I.B. Bututyma, M. Borte, P. fonbuepa n ap. [XumeHec ae Ape-

yara 1983; Bututym n gp. 2015; Cassese 2005:46-48].
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BCJIe[, 32 3apyOeXHON IIPAKTMKOI BbICKAa3bIBaeT-
CA TIpeAINoYTeHNe VCIONb30BAHMIO BMECTO 3TOTO
TepMuHa jus cogens'’. 37ech Helnb3sAd HE OCTAHO-
BUTBHCS Ha HEMaJIOBA)KHOM HIOAHCe: 3allajiHas Ha-
yKa, ecmu OpaTh Iopassoniee OOBIINHCTBO ee
HpeCTaBuUTeNell, Kak OyaTo Obl He BefaeT O Ha/lu-
4YJ OCHOBHBIX IIPUHIINIIOB, IPOCTO He 3aMedas UX
CYLIeCTBOBAHMS, B TO BpeMs KaK POCCUICKUI MEX-
IyHapOJJHUK 3aHMMaeT BeCbMa OCMBIC/IEHHYIO 1031~
IM10, BO3paXkas IPOTUB aHANTU3MPYEMOTO MOHATHA
[Toncrsix, 2010:115-121]. [IpaBpa, B KOHIIe KOHIIOB,
aBTOP BCE )K€ M3/1araeT B YIOMAHYTOM COYMHEHUM
CBOJI MEXX/[YHApOJHO-TIPABOBBIX NPUHIINIIOB, IIpe-
HOJZHOCHMBIX MMEHHO B TaKOM KadecTBe [TormcThix
2010:126-152]. 3aTo mocnexytouas ero pabora Bo-
obuie OOXOAUT CTOPOHON M TEPMMH «OCHOBHBIE
HOPYHLUIB 1 uX AuddepeHanyo no oTHOLIe-
HMIO K jus cogens, MMeHYysA paHee IepedlCIeHHbIe
10 I71aBEHCTBYIOLINX HOPM, «U38eCHHbIX 071d200apsi
dokymenmy OOH 6 kauecmee 0CHOBHYIX NPUHLUNOB
MeHOyHAPOOH020 NPasa», TMPOCTO «IPUHIIUTIAMID
¥ OTBOJIA MM IIATH CTpaHui; Tekcra. [Ipu atom, 06-
palasch K COflep)KaHMI0 JaHHOTO NOHATHA, aBTOP
yKaspiBaeT: «[IpMHIMIBI MeXIYHAPOFHOTO IIpaBa
YCTaHAB/IMBAIT OPMEHTUPHI I IPaBOTBOPYECTBA
¥Vl TONIKOBAHMSA, @ TaK)Ke HEIIOCPE[ICTBEHHO Pery/u-
PYIOT 001I[eCTBEHHbIE OTHOLIEHNS, 0COOEHHO B CITy-
4ae 1pobenoB. HekoTopble NPUHLUIIBI ABIAIOTCA
HOpPMaMI jus cogens (3ampeT arpeccu, IpaBo Ha-
POZOB Ha CaMOOIpefie/ieHe, HeKOTOpbIe IIpaBa 4e-
noseka)» [Tomcroix 2018:159].

MosxHO 6b110 OBI, HaBEpHOE, He C/IVIIKOM Olla-
CaThCS STUX BO33PEHMIT, TAK KaK OHY TI0KA He IMEIOT
0O0/IBLIOrO PAaCHpPOCTPAHEHNA WV ENVHOAYIIHOTO

BbIPKEHNA MHOXXECTBA MHEHMII POCCUIICKMX Yde-
HBIX 11 KaK 6yATo ObI He GOPMMPYIOT COOTBETCTBYIO-
11eT1 TEHAEHIMY B OTeYeCTBEHHOM IIpaBoBefieHnu. K
TOMY >Ke CaM aBTOp «He COITIaceH ¢ co60i1». B BpIies-
1Iell ocye MyOMMKanuy y4eOHbIX M3AaHMI CTaTbe
B.JI. ToncThIX, TPAaKTYyIOLel MeXXAYHAPOHOE IIPaBO
KaK «IPOAYKT MU(OTIOTM3ALNI», jus cOgens OTHeCe-
HO He 6Osbllle He MeHbIlle K «PUTyaaM», KOTOPbIe
COIPOBOXK/AIOT «Pean3aliio KOHKPETHBIX MU(OB»
[Toncroix 2019:40]. [Ipr3Haem, 4TO 9Ta MBICTIb KaK-
TO He OYeHb CO3BYYHA IPEMUIECTBYIOLIMM BBICKa-
3pIBaHMAM. boree Toro, fjanee aBTOp yKasbiBaeT Ha
IOPOKM  MEX/YHAPOIHO-IIPABOBBIX «MI(OB», Ha
IIEpBOM MeCTe B PARY KOTOPBIX CTOAT «I02uHecKue
npomueopeHis, TOPOXKAEHHbIe MUPOM»: KIIPOUTHO-
PUPOBaHHAsA UM PealbHOCTD IIPOJO/IKAET JILIICTBO-
BaTb U BBI3bIBATb IIOC/IEACTBIA, KOTOPbIE OIPOBEP-
raior ero. Tak, ujes cyBepeHUTeTa He B COCTOSHUM
OIpeeMTb MOMEHT BO3HUKHOBEHMA I'OCYAApCTBa,
00'BACHNUTD 3HAYEHVE U PYHKIMY [IPUSHAHNUA, YCTa-
HOBUTD IIPYPOIY HOPM juus cogerns ¥ OOBIYHOTO IIpa-
Ba... PEIINTh IPoOIeMy caMOOIIpefieNieH s, 000CHO-
BaTh CBA3aHHOCTb IOCYAAPCTBA COOCTBEHHOI BOTIEl
¥ T. IL, HOCKOJIbKY 3T} BOIPOCBI OIOCPEOBAHbI He
BOJIEVl IIPaBUTENIbCTBA, a ApyruMu dakropamu (Ha-
IpuMep, KOHLEHIVA jus cOgens BbIPAKAeT MEH0
ecTecTBeHHOro mpasa)...» [Tomcteix 2019:41]. Ho
ec/u jus cogens — axke He caM «MU(», a «pUTyas»,
COIPOBOXK/AIOLINIT pea3aliio IOCTeIHero, TO Ha
KaKOM OCHOBAHVM VI KaKVIMM CPeICTBaMI HOPMBI jus
cogens CMOTYT 3aMeHNTb cO00iT OCHOBHBIE U BOOOII|e
IPVHLVIIBI MeK[yHapoaHoro npasa? Hu Ha ofvH 13
BOIIPOCOB, UMEIOIINX CYOCTaHTMBHOE 3HAaYeHNe, He
IAHO OTBETOB'.

Moscow Journal of International Law -

1 Bbino 6bl ynyLeHreM He yKasaTb, UTO B MPOBOV AOKTPUHE MMEETCA HEMAJIO CYLLECTBEHHOWM KPUTUKY B alpec NOHATHSA
jus cogens, npyyem o CTOPOHbI BECbMa MacTUTbIX MCCNieaoBaTeneil MexayHapoaHoro npasa: M. bpoyHnu, 3. ['Amarto, Y. JIuk-
nepdanka, Abr-Caaba n ap. Cm. 06 atom: [icnonnHos 2014:7-14]. Npuyem BbiCKa3biBaHNA, K MPUMEPY, LUBEACKOTO CreLu-
anncta Y. Jlungepdanka BbICTynaloT OAHMM U3 HEMHOTUX $GakToB 6€30roBOPOYHOrO MCMOJIb30BAHUA B CBA3M C jus cogens
KBanndrKaumm n HaumeHoBaHMsA «npuHUMn» [Linderfalk 2008: 853, 859].

" OuyeBMAHO, UTO CTONb HEBHATHOE O6O3HAUEHME TOrO, YTO eCTb MPUHLUMbI» B MeXAYHAapOAHOM MpaBe, HEMUHYEMO BefleT
K CKyAHbIM NPEACTaBNEHNAM He TONbKO 06 VX CYLLIHOCTY, MepeYHe U COeP>KaHnm, HO 11 O CYTU ABNIEHNSA, UMEHYEMOTO «/MrIe-
paTUBHBIMU HOPMaMU OOLLErO MeXYHapOAHOro Npasay, — jus cogens.

12 KapavHanbHOW NpOTUBOMOOXHOCTBIO STOMY CJTy»>KaT BblCKa3blBaHWs WBeACKOro aBTopa Y. JlnHaepdanka, Kotoporo Tpya-
HO YMPEKHYTb B TeX rpexax, KoTopble CBOMCTBEHHbI, MO MHeHUIO BJ1. ToncTblx, loprcTaM-mexayHapoaHMKaM COBPEMEHHOM
Poccun: «<HU3KMI ypOBEHb aprymeHTauuy, HEMHOTOUMCIIEHHOCTb OPUMHAMbHBIX Pa3paboToK, MHCTUTYLMOHaNbHan gerpa-
Jauus, TemaTuueckmin gnucbanaHo» [Tonctoix 2016:50], — 8 06wWem, OTCTanoCTb, KOCHOCTb, OFPAHNYEHHOCTb, HeNpodeccnoHa-
JIN3M, MPUBEPKEHHOCTD MPOLLIOMY, HECTIOCOOHOCTb KOHKYPUPOBATb C 3anafgHbIMU WKOMIaMK 1 T. . «B KauecTBe OCHOBbI Anisi
CBOEro aHasn3a KOHLEMNLKMM jus cogens A Npumy AiBa AonyLieHus. Bo-nepsbix, s 6yay cumMtatb Camyim CO601 pasymeroLmcs,
YTO Ha AA3bIKE MeXIYHapOAHOro NpPaBa TEPMUH jus cogens 0603HaYaeT COBOKYMHOCTb NPasosbix HOpM. B 3Toll cTeneHu nexopa-
Has TOUYKa, BbIOpaHHasA Al HACTOAILLe CTaTby, MAEHTMYHA TOWN, KOTOpas UCMosb3yeTcs And cT. 53 BeHckow koHBeHuuu. Co-
rf1acHO onpeeneHuio, coaepallemMycs B CT. 53, «[HopMa jus cogens] — 3To Hopmad, NPUHATAsA 1 NPU3HaHHasA MeXAyHapOaHbIM
COO06LLECTBOM rocyIapCTB B LIeSIOM Kak HOpMd, OTCTYMNIEHUE OT KOTOPOI He AOMYCKAETCA M KOTOPAs MOXET OblTb N3MEHEHa
TONbKO MocsieayoLlein Hopmol ObLLero MexayHapoAHOro Npasa, UMeoLLEel TOT Xe XapakTep». Bo-BTopbix, A 6yay cuuTatb,
YTO HOpPMa jus cogens ABAETCA TUMUYHON HOPMOW, UMEOLLEN PEryNATUBHbIN xapakTep» [Linderfalk: 857].
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B cBeTe CKa3aHHOrO HACTOATEIBHO HAIIPAILN-
BAaeTCA peMapka: OpolleHHble BCKOb3b CYXK/eHMA,
TpaHMYAIVe C ITIOBEPXHOCTHOCTBIO, HeOpexeHMe
(byHZAMeHTaNbHOI  Teopyeil  MeX[YHapOZHOTO
IpaBa, HUTWIN3M B OTHOIIEHNU OOBEKTUBHO Tpe-
oyemoro s cuctembl MIT (4TOOBI He CKaTUTBbCA B
Xa0C) MHCTPYMEHTA PETyIMpPOBAHNUA — €r0 OCHOB-
HBIX TIPUHIVIIOB, — OTCYTCTBME B KPUTHKE, IYCTh B
pAfie CIydaeB Jaxke U ONPABJAHHON, KOHCTPYKTHB-
HbIX (OPMYIUPOBOK, IPOSABIAEMble B IPVBEIEH-
HBIX (PparMeHTax, 3Hayar ropasgo Oosblile, 4eM 3TO
Ka)XeTCsA Ha MEePBBI B3IVIAL. 32 paMKaMIU U3/I0KEH-
HOTO CTOMT HOZYEpPKHYTb, YTO MHOTOE B LIUTUPYe-
MBIX TEKCTaX JIMIIHMII pa3 JOKa3bIBaeT He IPOCTO
HEYYTEHHOCTDb BCEX CTOPOH M3Y4YaeMbIX ABJICHNI 1
IIOCTIE/ICTBUI BBIIBUTAE€MbIX IIPEIIO>KEHNIL, HO IIpe-
K[Ie BCETO U 00U4y10 HEXBATKY HayYHbIX pa3paboTok
B JJaHHOI1 o6macTi. B To e BpeMs Ba)XKHO IIOBTO-
PUTD B CBSA3M C 9TUM, YTO IOAXObI K pacCMaTpyBa-
eMoit mpobieMaTiKe BHYTPM 3aIaffHOl JOKTPUHBI
BOBCE He TOMOTE€HHBI I IMEIOT CBOY VICK/TIoYeHus. B
KadecTBe IpuMepa CIefyeT IPUBECTH MO3ULMI0 A.
Kaccusu, KoTOpblii, BO-TIepBBIX, BIIOJIHE OIPeie/eH-
HO pasfieiAeT KOHILEMIMI0 OCHOBHBIX IPMHIIUIIOB,
a BO-BTOPBIX, KBa/mMuuupyer GyHZaMeHTaIbHbIE
/ oCHOBHbIE IIPYHIMIIBI KaK jus cogens, Oyayun of-
HMM 13 TeX pefyaiilliNX CIeLNaNTuCcTOB MeXIyHa-
POIHOTrO IpaBa, KTO IPOM3BEN INOJOOHOE TOYHO,
ACHO U JocTaTo4yHo HetanbHo [Cassese 2005:65-68].

OcyuiecTBisis e TpeOyoLIyIocs paspaboTKy
aHAIM3VPYeMOrO acCleKTa, He MeIlaeT ONepeTbCs
Ha QYH/IVPOBAaHHbIE BBLIBOJIBI I3BECTHBIX COBETCKIX
YYEHBIX, IIPEIMETHO 3aHMMABIUMXCA IPOOIeMaMu
IPVMHIUIIOB MEXAYHAapOJHOrO IIpaBa M MMEHHO
OCHOBHBIX ero npyHuumos. Tak, H.A. Ymaxkos, He
Konme6msach, KoHcTaTupyet: «Cpenu HOpM o0061iero
MeXX/JYHApOJHOTO IIpaBa BBIE/IAIOT €I0 OCHOBHbLE
Hopmbl-npuHyunvl. OCHOBHBIE TIPUHIMIIBI MEX/Y-
HapOJIHOTO IIpaBa — 3TO TaKlie HOPMBI 00IIero xa-
paKkTepa, B COOTBETCTBUM C KOTOPBIMM JJO/DKHBI
YCTaHAB/IMBATbCS BCE OCTaJIbHBIE ero HOpMbL. OHU
ABJIAIOTCA VICXOZHBIMU B CUCTEMe MEXIyHapof-
HO-TIPaBOBBIX HOPM 1 PETYIMPYIOT B 000611eHHOM
BUJie IOBEJEHNE B MEXIYHAPOIHBIX OTHOUICHMAX
TOCYHapCTB M VHBIX CYOBEKTOB MEXIYHApPOIZHO-
ro IpaBa IyTeM YCTAHOBJIEHMA VX OCHOBHBIX IIpaB
u obssaHHOCTEN» [Ymako 1996:7]. He cuuras

OIpaBJJaHHBIM 6€30roBOPOYHOE BBEJCHUE YTOUHE-
HISL <HOPMBI-IIPUHIIIbI», TEM HE MEHEe HEOOXOM-
MO OIIpefIe/IeHHO IPM3HATDh IIPABOTY IPeCTaB/IeH-
HBIX CY>XJEHMII, O CeJl IIOpPbl HE OIPOBEPrHYTYIO.
OpHako IIpy 3TOM CTOMT IPEfOCTepedb OT TUIlep-
6omu3anuy «060OILIEHHOCTN» TIPABWI IIOBEJEeHMs
TOCYHapCTB M MHBIX CYO'BEKTOB MeXTYHapPOZHBIX
OTHOILEHNII, IPUCYTCTBYIOLIE B NIPUBOJVMOI Xa-
PaKTepUCTUKE OCHOBHBIX IIPUHIVIIOB MeXIyHa-
ponHoro npasa. Jlymaercs, fTaHHOE 06CTOATETBCTBO
CIIOCOOHO TIOPOAUTD 3a0TMyXK/ieHIe OTHOCUTEIBHO
PeryIATUBHON (YHKUMM IPVHLIMIOB, @ MMEHHO
CIIOCOOCTBOBATh IPEACTABICHNAM O HPMHIMIIAX
MII kak 06 abCTpaKIysX, OTOPBAHHBIX OT MaTepu-
aJIbHOJ OCHOBBI 1 JIMIIEHHBIX Ka4eCTBa BBICTYINATh
perynsaTopaMy KOHKPETHBIX 00I[eCTBEHHBIX (MeX-
yB/IaCTHBIX) OTHOLIEHMIA.

[IpyHUMIUaNnpHAs OCHOBA  MEXIyHapOLHO-
ro IpaBa, pasyMeercs, He ABJIAETCA 3aCTBIBLIMM
dopmupoBanneM. Kak oTMmeuyanoch Bbllle, HOPMBbI
MEX/YHAPOJHOTO IIpaBa, OIOCPECTBYIONINE €ro
OCHOBHBIE IIPUHIVIIBI, OOBEKTUBHDI, NCTOPUIECKI
00YCTIOB/IEHBI U B CBOEM Pa3BUTUM CIOCOOHBI OT-
paxaTb IOTPeOHOCTM COOOIIeCTBA, WCIIBITHIBAS
Ha cebe BO3ZeiiCTBME pas3mMyuHbIX cul. HOpucThI-
MeX/YHAPOJHUKM, CIeIMaTbHO OOpalaBIIiecs K
IAaHHOII Tpo6/IeMe, OTMEYAIOT ABa Iy T YTOYHEHMA,
YIIyOeHNs ¥ COBEpLICHCTBOBAHMA MEXYHapOJ-
HO-IIPaBOBBIX IPVMHIUIIOB: @) KOHKPETU3aLUA YKe
CYIIECTBYIOLIMX HOPMATMBHBIX 5/I€MEHTOB IIPVH-
nyma 6e3 M3MeHeHNs MX CUCTEMbI WK «Habopar; 6)
bopMynupoBaHye HOBBIX HOPMATUBHBIX 3/1EMEHTOB
B OCHOBHbBIX IIPMHLMIIAX [Mruarenko, Manuuus,
1987: 8-9]*.

CooTBeTCTBYIOMIEN WITIOCTPALyeil ABIAITCA, K
IpMMepy, IPYHLNUIIBI TIpaBa MeXYHApOJHON 6e3-
OIIACHOCTH, B KOTOPOM Ha 3Talle ero0 CTaHOB/IEHMA
3HAUNMTE/IbHO MeHee BBIPQKEHHBIMU ObUIM Havasa
KOJIIEKTMBHOI 0€30I1aCHOCTY, PaBHOI 6e30I1acHO-
CTY; B IOHATME NPUHIMIA BceoOulelt 6e30macHo-
CTM He BKJII0Ya/IVCh ACIEKThl 9KOHOMIYECKON MM
aKojIornyecKoit 6esomacHocTu. [maBHbI POKyC ero
cofiepXKaHMA KOHIIEHTPUPOBAJICA Ha BOEHHON Oe3-
omacHocTi. OHAKO C TeYeHMeM BPEMEH! BO3HMK/IA
HaCTOATENBbHOCTb B PACUIMPEHUM He TONBKO Jya-
IIa30Ha PETYIMPOBAHNA, HO 11, COOTBETCTBEHHO, CO-
Jiep)KaHUA STOTO IIEHTPATbHOIO IIPABOIONIOKEHA

3> Bonee pa3BepHYTYO XapaKTepUCTNKY OCHOBHbIX MPUHLMMNOB CM.: [Yiakos 1988].

' B KauecTBe NpriMepa NePBOro U3 yKa3aHHbIX BEKTOPOB NMPUBOAWTCA ONpefeNieHre arpeccuit, KOHKPeTU3NpytoLLee Takoi
HOPMATUBHbIN 371eMEHT NPVHLUMNA HENPYMEHEHWA CUb, Kak 3amnpeT NPUMEHATb BOOPYXKeHHYIo cuny. Bropoll BapuaHT fe-
MOHCTPUPYETCA aBTOPaMU Ha MaTepriasne MPUHLMMOB HEMPUMEHEHUA CUJTbl U HEPYLLMMOCTY rPaHIL, MOCPeACTBOM YKa3aHUA

Ha 06OFaU.l€HI/Ie nxopnanyeckoro cogepkaHuA.
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COBPEMEHHOTO MEXIYHAapOIHOro IpaBa. B panb-
HelllleM BC/IEACTBME YCKOPEHV TeMIIOB Pas3BUTHA
HayKM U TeXHUKM, B YACTHOCTY OVOTEXHONIOTVH, 1
3HAUNMTE/IBHOTO IpOrpecca B TeHHON WH)XeHepun
HPVMHINUII COZEVICTBUA YKPEIIEHNI0 MEXyHapOf-
HOI1 6€30I1aCHOCTY 3aKOHOMEPHO JJO/DKEH ObUT BMe-
CTUTD B ce0s U JaHHBI aclieKT. Bo BcsakoM cmydae
eme B KoH1e XX B. B /IToroBoM fokymeHTe Benckoii
Bcrpeun CBCE (1986 1.) mopo6HOe ob6cTosTeNnb-
CTBO monyumno orpaxenme: «OTMedas Imporpecc,
JIOCTUTHYTBII B WCCIENOBAHUAX ¥ pPaspabOTKax
B 0071acTM OMOTEXHONOTMY, U CO3[jaBaeMble MMM
BO3MOXXHOCTY, TOCYZJAPCTBA-YYaCTHMKU CUUTAIOT
KeJIaTeJIbHBIM PaclIMpuTbh 0OMeH MHpopMaryet
0 3aKOHAaX J IPaBWIAX, OTHOCAIIMXCA K acIeKTaM
6esomacHOCT TeHHOI MHXeHepyu. OHu OYRyT HO-
3TOMY CIIOCOOCTBOBATb KOHCY/IbTALMAM U 0OMeHY
uHdopManueit mo mnpasmraM OezomacHocT». To
K€ MO>KHO CKa3aTb JI B OTHOLIEHNM) TaKOTO acIeK-
Ta BceoO1Iet 6e301acHOCTI, Kak MHPOPMALVIOHHAS
0€3011aCHOCTD, KOTOPOII B MEXXIYHAPOIHbBIX HOKY-
MEHTaX 1 IUTepaType MOCIeTHUX AeCATUICTUII OT-
BOJJUTCS 3HAUUTEIBHOE MECTO.

Ha doHe Bcero nsnoxeHHOTo paHee 0 IOBOAY, B
0611eM-To, 6e370Ka3aTe/IbHOTO OTPULIAHMS IOTPed-
HOCTY B NOHATUY «OCHOBHBIE IIPMHIINIIBI» IIPUMe-
HUTETIBHO K MEeXIYHAPOIZHOMY IIPaBy IPYB/IEKAIOT
K cebe BHUMaHNe TBOPYECKYIe MHUIMATIBBI HEKOTO-
PBIX 3apYOEXXHBIX YUEHBIX B 4aCTU PA3BUTHUA IIPVH-
LMIMA/IbHOM OCHOBBI JAHHOM CUCTEMBI IIpaBa. Peub
UAET O BbIIBVDKEHMM KUTANCKON MEX]yHapOIHO-
IIPaBOBON NOKTPMHONM KOHLIENLUY «COIPOTPeccU-
pOBaHMsI» ¥ YCTOBUAX peanusalyuyl ero OCHOBHBIX
npyHiuos [Yee 2001:15-38; Yee 2014; CstHpxa u
2015]" kax mepeparoleil CyIIHOCTb COBPEMEHHOTO
MeX/YHapOJHOro Ipasa. IIpyMedarenbHO, 4TO B
HpeiCTaBIeHNsAX 0 «6a30BoM Habope» QyHaMeH-
TAlbHBIX TNPUHLINUIIOB «MEXIYHAPOLHOTO IIpPaBa
COIIPOTPECCUPOBAHYIsI», aBTOP, BO-TIEPBBIX, HE OT-
Ka3bIBAeTCsl OT TEPMMHA «OCHOBHBIE NPUHIIUIIBI,
a, BO-BTOPBIX, BK/IOYaeT ux B «[I4Th mpuHIUIIOB,
«MEX/[YHapOJJHOTO IIpaBa CONPOrPecCUpOBaHN»,
paccMaTpuBasg VX C IIPaBOBOJ TOYKYM 3PEHMA, II0
CYTH, KaK IPMHLIMIIBL, 3aKperieHHble B Ycrase OOH
u Jlexmapanmuy 0 IPYHIMIIAX MEXYHapOJHOTO
IpaBa, KaCAOIMXCA APY)KECTBEHHbIX OTHOIIECHMIT 11

COTpY[HMYECTBA MEXAY rocygapcrsamu 1970 r., ko-
TOpast, KaK yKasbIBaJIOCh paHee, 11 BBe/a B GOpMYIy
«OCHOBHbIE IPUHIVIIBI» ClIefyIollee: B3aIMHOe YBa-
JKeHle TeppUTOPUATBLHON LIeTIOCTHOCTU M CYBepeHM-
TeTa, HeHallajJieHle, B3aIMHO€e HEBMEIIaTe/IbCTBO BO
BHYTpeHHIUe JIefla, PaBeHCTBO ¥ B3aMHYIO BBITOLY,
MUpHOe cocyiectBoBanue [Caubxs Vin 2015:65-
68]. ABrop muiuet: «B pasrap «X0/IOZHOI BOJHBI»
CYIJHOCTD 3aK/II04a/ach B COCYIIeCTBOBAaHNUY TOCY-
[apCTB, B MEpUOf, Pa3pANKY MeXIYHAPOLHOTO Ha-
HPSDKEHUS. — B X CORENCTBUM (COTPYRHMYECTBE),
a CerofHsd, B 3IOXY IIOCIE «XOJNIOLHONM BOVHBI», —
B COIIPOTPECCPOBAHNI». B IIpeIo>keHHOM TepMu-
He, COITIACHO TPAaKTOBKe, BBIIBUHYTOI CaMMUM aB-
TOPOM, HAlIY OTPakeH)e OCHOBHBIE YEPThbI 3TOTO
npaBa — BceoObeMmolero (0TCrofa MpuUcTaBKa co-)
U OPMEHTMPOBAHHOTO Ha OCYIIeCTBIIAEMbIIl pa3yM-
HBIMU TeMIIaMIl TIpOrpecc, B NEpBYI0 04epefb Mo-
PaJIbHBIN M 3TUYECKUI, LIeIb KOTOPOrO — IIPOIiBe-
TaHJe YeloBevyecTBa (OTCIOfia IPOrpecCupOBaHIE»)
[Csimbxa Vn 2015:57-58].

OrHIonb He paszeNsisi Bce cOOOpaXkeHMsI, BBICKA-
3aHHBIe KMTAJICK/M YYeHbIM, HafIo CKa3aTb, 4YTO 3TO
SIBHBI peppeH «IIATH MPUHLUIIOB MMUPHOTO COCY-
I[eCTBOBaHMsI» (IPMHIMIIOB «IIaH4a mmna») 1950 —
1960-x IT., CHa4Yajma 3aKpeIVIEHHBIX B MHIUIICKO-
KUTAICKUX OTHOILIEHMAX cormamienueM 1954 1. o
Tubete, a 3arem Bomwenmux B Koncrurymmo KHP
1982 r.'° Bo BCAKOM CiTy4ae Ha/IUIIO IOJTHOE TEKCTY-
a/IbHOE BOCIIPOM3BeJieHNe BCeX IATY IPUHINIIOB. V]
xoTs CaHbxs Vn TOBOPUT O HMX KaK 00 OCHOBHBIX
IPUHIUIAX «MEXIYHAPOJIHOTO IIpaBa COIporpec-
CHpOBaHNUA», KOTOPOE UJEIHO ¥ XPOHOMTOIMYEeCKH
BBICTYIIaeT C/IEAYIOIMM STalloM B Pa3sBUTUM Ha-
CTOAILETO ¥ TPAAYIETO MeXAYHapOZHOIO IIpaBa
(T. e. MPUXOMSALIETO HA CMEHY M «IIPaBy COCYIIe-
CTBOBaHMA TOCYHApCTB», CBONCTBEHHOMY pasrapy
«XOJIONHOJ BOJHBI», M «IIPABY CORENCTBUA | CO-
TPYAHUYECTBA» 3IOXU PA3PARKYM MEXIYHAPOLHOM
HAIPSDKEHHOCTH), BPSZ /M MOXKHO COITIACUTBCS C
IpefiIoNOXKeHeM O TOXKIeCTBEHHOCTY IIPMHIINIIOB,
IpefiHa3HAYEeHHBIX [/I1 KapAMHAIbHO Ppa3Myaio-
IVIXCSL IO CYTU IIepUOfOB B (PYHKIMOHMPOBAHUMN
MeX/I[YHapOJHOTOo TIipaBa. [JTaBHBIM KOHTpapry-
MEHTOM BBICTYIAaeT HeACHOCTDb, B YeM ke TOrfia 3a-
KJIFOYAIOTCSL OT/IMYMS B 9TallaX M, COOTBETCTBEHHO,

> C TOYKM 3peHWsA IMHIBUCTUYECKON eCTb, Pa3yMeeTcs, BOMPOCh! K NepeBofly TEPMMHA Ha PYCCKMI A3bIK — B OpUTMHane y
aBTOPa, KaK BUAVM, IMEET MECTO CyLLECTBUTENBHOE CO-progressiveness.

16 He cTOUT Npu 3TOM 3a6bIBaThb, YTO YKa3aHHOE MOHauasny Cly»KUno NPUHLMMNAMN BHELLHEN NOIUTVKA ABYX CTPaH, a He MeX-
[yHapOAHO-MNPaBOBbIMU NPVHLMMaMM YHUBEPCANbHOO 3HaUeHs). Yy Tb NO3xe AaHHbIE MPUHLMTBI IETNN B OCHOBY UTOTOBO-
ro JokyMeHTa baHayHrckoi koHdepeHunmn 1955 T. 1 ABUKEHUA HEMPUCOEAVHEHNA B LIENTOM.
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BOMPOCHI TEOPUWN MEXOYHAPOOAHOIO MPABA

J1.N. AHydpreBa

HOBM3HQ, BOIUIOIANONAA CYHIHOCTb KOHKPETHOIO
stana? Ilpu 3ToM, ecnmm Jaxke NPUCOEAMHUTHCA K
aBTOPY B €ro 0003HaYeHNY MeXXIYHAPOIHOTO ITpaBa
COBPEMEHHOCTH KaK «MeXJYHapOJHOrO IpaBa Co-
IIPOTpeccUpOBaHNA», TyMaeTca BCe e, YTO yHad-
Hee BBIIVIAfENA Obl MHasA Bepcys HAMMEHOBAHMNA:
«MeXJIyHapOJIHO€ IIPaBO COfIeJICTBMA IIPOrpeccy 1
PasBUTHIO B MUpe», TIOCKO/IbKY HbIHE HECOMHEHHO
BBIABJIAITCSA, C OJHOI CTOPOHbI, MHOTOIO/IAPHOCTD
MIpa, a C IpYToJi — aKTUBHOE U, K CO>Ka/IeHNIO, YCU-
NMBalOLeecs IPOTUBOCTOSHNE OFHMX CUI (TpYII
TOCY#apCTB) APYTMM, YTO, KaK HpefCTaBIAeTCH,
00ycnoBnMBaeT HEOOXOAMMOCTb BO3BpAIEHNUS B
HOBOIJI MHTEPIPETALUN NPUHYUNA MUPHO20 COCYU4e-
CM606aHUs, TONbKO He JIBYX CUCTEM — IIPOTUBOIIO-
JIOKHBIX 110 U/IEONIOTMYECKYM M TAaK Ha3bIBAEMBIM
«KJIACCOBBIM» KPUTEPMAM, a 10 BCEil COBOKYIIHOCTH
HOMUTUYECKUX, COIMATbHDIX, 9KOHOMUYECKIX, «CO-
I03HMYECKMX» U T. I1. ’HTEPECOB M/IM COCTOSABILEICH
AHTKMPOBAaHHOCTY TIPYHII rocymapcTs. Bmecte ¢
TeM, He/b3sl He 3aMeTUTDb LIeHTPaJbHOTO MOMEHTa:
BO BCEX COCTAB/IAMIMX NPECTAB/IEHHON B KUTAall-
CKOJI MEXYHapOJHO-IIPaBOBON IOKTPVHE KOHILIEI-
1y (06aBMM K 9TOMY, 4TO U B Psifie TOXO/I0B IPY-
TUX CIenuaancToB Toxe!) purypupyer obpaiiene
K paspsfly «OCHOBHBIX IPMHIMIIOB», KOTOpBIE, 10
3aMBICITy aBTOPA, ENICTBUTEILHO HEOOXOUMBI JIA
OTpaKeHMs KpaeyrojIbHbIX OTIMYMIL TIOXNM U afleK-
BaTHOTO €1 MeX/[yHapofiHOro IpaBa. TeM He MeHee
He/b3sl 3a0bIBaTh O IVIABHENIIIENl XapaKTepuUCTH-
Ke TIPUHIVIIOB, TeM 6ojlee OCHOBHBIX IPVHIIUIIOB,
MeX/JYHapOJHOTO IIpaBa: IF00I MPUHINI JO/DKEH
OBITH BBIP)KEH BOBHE HOPMATHBHO, T. €. 3aKPeIUIeH
KaK IJIaBHeJIasA HOPMa, YTO B HACTOAILINII IIEPUOL
IPUMEHUTENbHO K NPUHLMITY «CONPOrpeccupoBa-
HUA» OTCYTCTBYeT.

3zmech, KpoMe TOro, obpairaet Ha ce0s1 BHUMaHIe
CYyIIeCTBEHHOE 00CTOATENIBCTBO: C Y4eTOM HalnuMsA
HEOP/IVIHAPHBIX («KOT€HTHBIX») HOPM MEXMyHa-
POIHOTO IpaBa, KaK pelraeTcsi BOIPOC 06 UX COOT-
HOILIEHNY C OCHOBHBIMM IpuHLMIamu? Moxer u
KaTeropus jus cogens 3aMeHUTb COOOI OCHOBHBIE
OPUHUUIIBL MeXAyHapopgHoro mpasa?! OTBeT oOT-
PUIIATENIbHBII: HET, HE MOXET. Jus cogens He UJeH-
TUYHO HY TEPMUHOJIOTMYECKY, HU COfiep>KaTe/bHO,
HM, 9TO CaMOe BaXKHOE, PYHKUUOHAbHO TOHATUAM
«IIPMHIUII» Y «OCHOBHbIE NIPUHIMIIBI» MEXIyHa-
popHoro npasa. OfHAKO Helb3A OTPULIATH BO3MOXK-
HOCTU B OTHEIbHBIX CIy4asX MHTepPIPETUPOBATH
cojiep)KaHue TaKoro sABJIEeHMsA, KaK jus cogens yepes
OTCBUIKY K OCHOBHBIM ITPYHIMIIAM 1 HA000POT.

KoHcTatupya QyHKIMOHAIbHYI0 3HAYMMOCTD
OCHOBHBIX IIPMHIIMIIOB IO CPABHEHUIO C jUS cogens,

20

HeoOXOAMMO IIOI4YePKHY Th, YTO TAKOBbIE COCTABILA-
I0T He TIPOCTO 3/IEMEHT B CHCTeMe MEK/[yHapOJHOTO
IpaBa, HO 00eCIeYNBAIOT PO/Ib HECYIIell KOHCTPYK-
M U opreHTHpa (BeKTOpoB) pasButus. K atomy
He/yIIHe 00aBUTh: Oyay4uy 0co0oil IpUHAIIexK-
HOCTBIO cucteMbl MII, oTpaskaroliert ero CyljHoCTb,
HIPUPORY ¥ OTIMYNTETbHBIE YePThI KaK YHMKAIbHO-
ro ¢peHOMeHa, OCHOBHbIE IPMHIMIIBI HE MOTYT VC-
YUCIATBCA ECATKAMU. B cBeTe M3/I0)KEHHOTO TOT
VX TIepedeHb, KOTOPBIl CYLIECTBYeT B HACTOsAIee
BpeMs, O4eBU/IHO, He OyJieT HeM3MEeHHBIM, HO BPAL
JIV ONIpaBJaH IMPOTHO3 HA VX aKTUBHOE U OBICTpOE
«pa3MHOXKeHMe» B OynymeM. Bo BcAkoM crydae yic-
KYCCTBEHHOE IOATa/IKMBaHNe VI/IU TOPIIeYIPOBaHMe
IPOLIECCOB TOZOOHOrO pofa SIBHO He CIOCOOHBI
IPVMHECTV HY>KHbIE TIOfIBL.

B HemocpencTBEHHOI CBA3K € YKa3aHHBIM HAXO-
IUTCSA ¥ OTBET Ha BOIPOC O IOPMANIECKON KBamiu-
KalMy OCHOBHBIX IIPUHIIMIIOB ¥ jus cogens ¢ TOYKM
3peHMs MepapXuy HOPM MEX/YHAPOJHOTO IIpaBa.
3piech MepBeINM I BBIACHEHNS MOMEHTOM CITy-
KUT [J/IeMMa: BXOJAT JIM [IBA STUX HOHATHA B OHY
W Ty >ke Kareropuio wm Het? [oBops apyrumm cio-
BaM, BO3MOYKHO JIV OCHOBHBIE IIPUHIINIIBI OTHOCUTD
K jus cogens, a IIOHATHE jus cogens aBTOMATUYECK
PaCIpOCTPaHATb Ha «OCHOBHBIE HPUHIMIIBI», MMes
B BUJIY, YTO Beb OCHOBHBIE TIPUHIIUIIBI HE MOTYT He
obmagarh «KOreHTHOCTbIO»?! C BHEIIHel TOUKM 3pe-
HIA OTBET BpOJie ObI OYeBMJICH: CPAaBHMBAEMBbIe I10-
HATUA PasHOPOIHBL V [elicTBUTENBHO, B COBPEMEH-
HOM MeXJYHapOJZHOM IIpaBe Ja/IeKo He BCe HOPMBI
jus cogens 00pa3ylT «OCHOBHbBIE IIPUHIIMIIBI», HO, C
IPYTOJ CTOPOHBI, IIOCTIE{HIE B CUJTY VX 3HAYEHMA [T
CUCTEMBI MEK/JYHaPOJJHOTO IIpaBa He MOTYT He ObITb
«MMIIEPaTVBHBIMY HOPMaMM OOLIEr0 MeXJyHapop-
HOTO IIpaBa» (jus cogens), XOTA HM B JOKTPUHE, HU B
HPaKTHKe MEXIYHApOIHOTO IIPaBa He 3aMeY€eHO, YTO-
OBl IIpefiCTaBIIeHNE O jus COgens Kak MOHATIN MeXIy-
HapOJJHOTO IIPaBa OFHO3HAYHO (OKYCHMPOBANOCH ObI
Ha «OCHOBHBIX IPMHIMIAX». BTOpbIM 06CTOSITEND-
CTBOM, IOJ/IEXKAIIIM BBIACHEHMIO, CITY>KUT BOIIPOC 06
MepapXnNYecKOM IOJIOKEHNY OCHOBHBIX IPMHLVIIOB
¥ jus cOgens IPyT II0 OTHOIIEHNIO K IPYTY, IIPUYeM JC-
XOIHBIMM ABJIAIOTCA JIBE AKCHOMBL: OCHOBHBIE IIPUH-
Mnbl 00/1aJal0T HOPMATMBHOCTBIO, 0053aTe/bHO-
CTbIO, XapaKTePOM PYKOBOJAIVX HOPM, HaJle/IeHHBIX
BBICILIEI FOPUANYECKON CHUIOM, IPYHAJIEXXHOCTBIO B
LIeTIOM K MeXJyHapogHoMy 1pasy. Co cBoeit cTopo-
HBI, jus cogens — 6e3yC/IOBHbIE MIMIIEPATHBHbIE HOPMBbI
«00IIero MeXIyHapojHOro npasa». IIpu sTom Her
JI0Ka3aTe/IbCTB TOTO, YTO OCHOBHbIE IIPVMHIUIIBI MO
YYHAITCA jus cogens mb6o Ha000pOT — MOC/IeTHee
HpeBa/IMPYeT HaJj OCHOBHBIMY ITPMHIVIIAMIL.
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B mouckax ybennTebHBIX HOATBEPKIeHNIT TIpa-
BIJIBHOCTY TOTO VI MHOTO OTBETa Ha JaHHbIE BO-
HPOCHI CIefyeT 06paTuThcsA K MaTepuanam Komuc-
cun MexayHapopHoro npasa OOH (KMIT OOH).
IIpaBpa, cofiepkaHye MOATOTOBIEHHBIX €10 MaTepu-
aJI0B JIa7IeKo He BCer/ja OflHO3HAYHO TPAKTYeT 3aTpa-
TMBaeMble B HACTOSIIEM aCTIeKThI.

B yactHocTH, u B 60-€ rT. XX B., korga KMII ro-
TOBMJ/IA IIPOEKT CTaTeil BeHCKOI KOHBEHLUM O IIpa-
Be MeX/YHAapOJIHBIX JJOTOBOPOB, B PaMKaX 4ero ero
Obl/1a IpeAnpuHATa pa3paboTKa HOHATYS jus cogens,
¥ HBIHE, B XOfIe TIPOIPaMMHO-1Ie/IeBOii pabOThI HaJ
Temoii jus cogens'’, KMII pykoBoncTBOBanach Kpu-
TEepUAMI HOPM jus cogens, YCTAHOB/IEHHBIMM ellle B
xofie cospanuA B 1960-e rr. XX B. IIpoeKTa cTareil
KOHBEHLIMY O IIpaBe MeX[yHapPOIHBIX JOTOBOPOB
1969 .", B 4nC/Ie KOTOPBIX: MMIIEPATUBHOCTD; 001Ie-
IPV3HAHHBII XapakTep («IIpuU3HaHMe MeXIYHAPOS-
HBIM COOOIIIeCTBOM FOCYAPCTB B LIeJIOM» ); TIPUHAJ-
JIOKHOCTb K «00IIeMy MeX[YHapOZHOMY IIPaBy»;
HEBO3MOXKHOCTb OTCTYIZIEHUS B CUITY COITIALIEHMsA
CTOPOH; OTpaXKeHMe U 3alnUTa «PyHIAMEHTaTbHBIX
(ob11eyenoBeyecKnx) LeHHOCTEN MeX/YHAPOLHOTO
cooOlIjecTBa»; Mepapxuyecky Hanuboee BBICOKOE
TIOTIOKeHMe 110 OTHOLIEHMIO K IPYTUM HOPMaM MeX-
[lyHapOJHOTrO IpaBa. XOTsA JaHHbIe KPUTEPUM HbIHE
¢urypupylor B MaTepnanax Komuccun B gocrarod-
HO IIVPOKMX 0ObeMax (B 3asAB/IEHMAX TOCYAAPCTB,
IOK/IalaX CIeLMaNbHOrO JOK/IA/[uNKa, Ipu 06CyX-
fienny BHYTpu Komuccun 1 3aK/m04nTeTbHBIX TIPO-
eKTax, nepegasaembix B lllecroit komurer I'A OOH,
paBHO Kak 1 B Xofe fe6aroB B camoM Komurerte),
PAL U3 HUX OCIapyBaeTcs (B 4YaCTHOCTH, IPYMEHN-
MOCTb HOPM jus cogens B YHUBEPCaTbHOM MacIITa-
Oe, HayMBBICIIAA OPUAMYECKAs CUIA II0 CPABHEHMNIO
C IPYTMMI HOPMaMM MeX/[yHapOJHOTO IIpaBa, CIo-
COOHOCTD 3aMMIATh PyH/IAMEHTa/IbHbIe LIEHHOCTH,
OXpaHseMble MeXXIYHapPOIHBIM IIPAaBOM).

Kasanmocp Obl, IO [@aHHYI0 KaTeropyuio HOPM
0e3yC/IOBHO MOANaaeT nepeyeHb npuuuumnos MII,
copepxamyxca B Ycrase OOH, koTopble MMeHYIOT-
Cs B ee JOKYMEHTaX KaK «OCHOBHbIE IIPUHIVITBI»:

HeIIpUMeHeH)e CUJIbl M yTPO3bl CUJION; yBaKeHue
TOCYlapCTBEHHOTO CYBEPEHWUTETa 1 CyBEpPEHHO-
r0 paBeHCTBa; TPeOOBaHNE MMUPHOIO paspelleHNs
CIIOpOB, HeBMeIIATe/IbCTBA BO BHYTPEHHNUe Jiena
IPYTMX TOCYHApCTB, PaBHOIPABUA M CaMOOIIpefe-
JIeHVIAA HApOJIOB M HaIMIT; COTPYAHMYECTBO, COOIIO-
JieHVe MeXXIYHapOIHBIX JOTOBOPOB 1 0053aTe/IbCTB
KaK IIO/HOCTBIO OTBEYAollye MPVBEJEHHDIM BbIIlle
npusHakaM. OffHaKoO IO pe3y/lbTaTaM paccMOTpe-
Hua B lllectrom xomutere 'A OOH ocymecTsnen-
Hoit KMII pabotsl Hag Temoit 1 o6cyxaenns B Ko-
muccun 4-ro poxnazsa CrenyanbHOro JOK/IagduKa
(A/CN.4/727) 6511, BO-IIEpPBBIX, IIOCTAB/IEH BOIIPOC
0 «PerroHaJIbHOM» jus cogens, a BO-BTOPBIX, IIPef-
JIO>KEH J/IS BKITIOYEHNSA B BHIBOJIBI, IIPEJICTAB/IAEMbIE
B pabounit OpraH 1o BbIpaboTKe IIPOeKTa 3aK/II0YN-
TE/IbHBIX IIOJIOKEHNI II0 TeME, UATIOCMPAMUEHDbLiL
nepeueHv umnepamueHvix Hopm (jus cogens) B Bujie
HPUIOKEHMA, HO C YTOYHEHJEeM OTHOCUTEIIBHO TOTO,
YTO CIIVICOK HOCHUT He MCYEPIIbIBAIOLINIT XapaKTep I
OTPaHMYMBAETCSI TEMU «MMIIEPATMBHBIMM HOPMa-
MH 0061Iero MeXXAYHapOJZHOTO IpaBa», Ha KOTOpPbIe
KMII OOH ccoinanacy panee. CTOUT HAIIOMHUTD,
4TO peyb O NMPYMEPHOM IlepedHe HOPM jus cogens
LIIa elle Ha MpejlecTsyromeM sTamne 1960-x IT. B
paMKax KopuQuKanyuyu HOPM IIpaBa MEXYHapOf-
HBIX IOTOBOPOB U YK€ TOIZia BbI3bIBAJIa CEPbe3HbIe
pasHormacus wieHoB Kommcenu u rocypmapcTs.

B nonmeHOBaHHBIII IIepeyeHb BXOZAT: ) 3alpe-
I[eHVe arpeccuy; b) sampeleHne reHOLMAR; C) 3a-
HpeleHNe TPeCTyIVIEHNII TPOTUB YeI0BEYHOCTH;
d) ocHOBHBIE HOPMBI MEXX/TYHAPOHOTO TyMaHUTap-
HOTO IIpaBa; €) 3allpeleHne PacoBOIl JUCKPYMIHA-
1y 1 anaprenna; ) sanperienne pabcTBa; g) samnpe-
I[eHe TIBITOK; h) mpaBo Ha camoonpenenenne’’. Kak
BUUM, IaKe HECMOTPS Ha YIIOMAHYTbIe OTOBOPKI,
cofiepXKaHMe CIMCKA JIATIeKO OT TOTO, YTOObI JOIIy-
cTuTh, yTo KoMuccus B Kaxoit 6bI TO HY OBIO Mepe
VICXOAM/IA Y3 aNTOPUTMA IOHVMMAHMA jus cogens
IpeXXfie BCero Kak sakpemyieHHbIX Ycrabom OOH
IPVHINIIOB, KBAaTUQUIMPYEeMbIX KaK OCHOBHBIe™.
Bonee Toro, mocnenHee ykasaHue Ha ycro6ue 6X0x-
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7 Ha cBoel1 69-11 ceccun B 2017 1. Kommccua mexayHapoaHoro npasa OOH npuHsana pelueHne o6 nameHeHun Gopmynmpos-
K HavMeHOBaHWA Tembl € «Jus cogens» Ha «/IMnepaTnBHblie HOPMbI 06LLEro MeXAYHAPOAHOrOo NpaBga (jus cogens)».

8 Cm.: Commentary to the Commission’s 1966 Draft Articles on the Law of Treaties. — Yearbook of the International Law
Commission. 1966. Vol. Il. P. 247-249. URL: https://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf
(accessed 12.12.2020).

1 0630p BbIBOAOB, peLueHui, npuHATbIX KMIMTOOH no Teme jus cogens 1 apyrim Bonpocam B xofe 7 1-11 ceccum (29 anpens —
7 vitoHA 1 8 niona — 9 aBrycta 2019 1) cm. : [Murphy 2020:68-86].

2 K crnoBy cKa3aTb, B CBA3U C 3TVIM BO3HVKAET €Le OfjHa C/IOXKHOCTb, 00YCNOBNEHHaA COMHEHMAMY B BOMPOCE OTHeCEeHUA
(MM60 HEeOTHECEHNA) K «<OCHOBHbIM» TeX TPEX NMPUHLMMOB, KOTopble odpopmMieHbl 3aknountenbHbiM aktom CBCE 1975 r.: «He-
pywmnmocTb rpaHnuy (npuHumn ll); «tepputopmranbHasa LenoCcTHOCTb rocygapcTs» (NpuHumn IV); «yBaxeHne npas yenoBeka
1 OCHOBHbIX CBOGOA, BK/toUasa cBobomy MbICIN, COBECTU, penurin 1 yoexxaeHuin» (npuHumn VII). Cm.: COopHMK aeincTsyio-
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0eHUs 8 UNTIOCIPAMUBHDBLLL CHUCOK HOPM, HA KOMO-
pote Komuccus ccoinanace pauee, BCIeACTBUE YeTO,
KaK CleffyeT JOTafibIBaTbCs, MX CTATyC B KadyecTBe
HOPM jus cogens CTAaHOBMUTCA IOATBEpPK/IeHHbIM,
elje CiIbHee OOHakaeT 3arajky, nodemy Kommc-
cus He obpaiianack K CTporo copMynmMpoBaHHBIM
npepmucanuaM Ycrapa OOH, omocpencrsyromum
IPVHLVIIBL IeJICTBUTENBHO «O0Iero MeXXIyHapOS-
HOTO IIpaBa», — €0 OCHOBHbIE NMPUHILUILL B aToM
IIaHe TyMaeTcs, YTO flaXKe NOff4epKIMBaHMe CChITKI
Ha 3aBeIOMYI0 HEIIOTHOTY IlepeyHs He CIIacaeT Io-
noxxeHns. He nopuepxnBaioT Kakue-1mb60 BecoMble
apryMeHTBI TAaK)Ke M OTOBOPKM O TaK Ha3bIBaeMbIX
«JaCTYHO KOTE€HTHBIX» WIM «HE IOTHOCTBIO KO-
TeHTHBIX» HOPMaXx jus cogens?', BbIAB/IEHHBIX TaK)XXe
¥ Cpeaiyt HeKOTOpbIX npuHiuios Ycraa OOH, 6ra-
rofiapsi 4eMy MOXKHO OBIIO OBl OIIPOBEPTHYTH IO-
no6Hoe ponyienne. [lonoxenne ycyrybnsercs Tem,
4TO IPUMepbl KaK pa3 TaKOro pofa MPUCYTCTBYIOT
B WITIOCTPATMBHOM CIMCKe (B YaCTHOCTH, IIPaBO
Ha OIIpefle/ieHNe M 3allpelljeHNie arpeccyi, HO He
B BbIpQ)KEHIY IPYHINIIA HeTIPYMEHEHUA CUIbI VI/IN
YTpO3bl CHJIOi COITTaCHO GOpMYIMpoBKaM YcraBa
OOH). Bce usnoxxeHHOE, K TOMY >Ke B35ITO€ B COUe-
TAaHWM C TAKOJ COBEPIIEHHO a0CTPAKTHOI MO3MIIVel

CIINCKA, KaK «OCHOBHblE HOPMBI MEXIYHAPOIHOTO
TYMaHMTapHOTO IIpaBa», AB/AETCA B UTOTe HOCTa-
TOYHBIM JijI OIIpefie/ieHNA MapagurMbl OTbICKaHNA
OTBeTa Ha IIOCTaBJIeHHbIN Bonpoc. OHa HaMeyeHa
KOHCTaTalMsIMM: OKOHYaTe/nbHble BhIKIagkyu KMII
OOH B aT0it 9acTu, MoXKanyit, elje AajaeKku oT 3a-
BepLIEHM, 2 WITIOCTPATUBHBII CIMCOK TTOCeAN To-
paszo 6osblile COMHEHUIT, YeM BHEC pa3bsCHEHNS B
MOHMMAaHNe TOTO, YTO €CTb aHAM3UPYyeMblil Ipef-
MET, — HOpPMBI jus cogens. UTo >xe KacaeTcs TMIore-
TUYECKOTO IIOMCKA ITyTell TapMOHUY U COeAVHEHNA
paccMaTpyBaeMbIX IBYX IOHATHI: OCHOBHBIX ITPVH-
LIUIIOB ¥ HOPM jus cogens, — KOTOPBIMY OTIePUPYIOT
COBpeMeHHbBIe TeopMs 1 NMPaKTUKA MeXXYHAPOJHO-
ro IIpaBa, peslMUpYys, CKaXkeM, 9TO B pa3paboTKax
KMII OOH 1o Teme «Jus cogens», HOXKasyit, 60/1b-
e MMeeT MeCTO HelBYCMBICIEHHOe UX «pa3Befe-
HIe» 110 Pa3HbIM CTOPOHAM, IIOCKOJIbKY ITOKa HMYTO
He CBUJIETe/IbCTBYeT O IIOCTAHOBKE TaKON 3afaun
VIV ee MHULMMPOBAHMS XOTS OBl B IIpefjBapUTENb-
HOM TIOpAJKe.

BosBpamiasch K Te3anucaM O «KOT€HTHOCTU» U B
11e/IOM O TIPM3HAKAX «VMIIEPAaTUBHBIX HOPM 00111ero
MEeXIYHapOJHOro IpaBa» (jus cogens), BaKHO 3a-
METHUTb, YTO AUCKYCCHA 110 9TOMY IIOBOAY B paMKax

LMX AOrOBOPOB, COrNaLlleHnn n KoHBeHUMi, 3akntodeHHbIx CCCP ¢ nHocTpaHHbiMu rocygapctaamu. Boin. XXXI. Mocksa. 1977.
C. 544-589. lNpencTasnaAeTca, YTO MPUMEHNUTENIBHO K 3TOMY JOMYCTMA pacluvpuTenbHas NHTeprnpeTauma paspana «OCHOB-
HbIX MPUHLMNOBY» BHE 3aBUCMMOCTY OT TOrO, YTO TakoBoW 3adukcrnpoBaH Jeknapauuen 1970 r. OOH, a nepeuncneHHble Tpu
NPUHLMNa NPUCYTCTBYIOT B PYroM akTe — «[leknapauuv NprHLUMIOB, KOTOPbIMU rOCyAaPCTBa-yYacTHIKN OyayT pyKoBoOz-
CTBOBATbCA BO B3aVMHbIX OTHOLEHUAX» XenbCMHKCKoro akta CBCE 1975 r. B gaHHOM crniyyae rnaBHbIi aprymMeHT B MOJb3y
0603HauYeHHOro NMoAXoAa COCTaBAAET crefytollee. YKasaHHble TPU NPUHLUMMA NPeAcTaBnAT coboi No CyTy NpaBuia, Bbl-
TeKatoLme, C OfAHOM CTOPOHbI, U3 Lenelt OOH u cT. 1 YcTaBa (NprHLMN yBaXkeHVA NpaB YenoBeKa), a C APYro CTOPOHBbI, U3 Xa-
PaKTEPUCTUKM MPUHLMMNOB HEMPUMEHEHNWA CUJIbI 1 YTPO3bl CUOW, HAPYLLEHWA FOCY[aPCTBEHHBIX FPaHULL, HEBMeLLATeIbCTBA
KaK BK/oYatoWwmx B ceba HelonyCTMOCTb MOCAraTeNbCTB Ha CYBEPEHMTET rOCYAapPCTB U TEPPUTOPUAbHYIO HEMPUKOCHO-
BEHHOCTb, pPaBHOMNpaBue, camoonpegeneHne u T.4. (NPUHLMMbI HEPYLWIMMOCTU FPaHNL, 1 TepPUTOPUanbHON LeNoCTHOCTH).
B cBoe Bpems npobnema cBA3aHHOCTM NonoxKeHuii cT. 1 «Lenu» 1 cT. 2 «MpuHumnbl» Yctasa OOH obcyxpanack v 6bina no-
3UTVBHO PeLIeHa B TaKOM KJTloUe, YTo 0653bIBatoLLMil XapaKTep NPUHLMINOB PAacCMaTPUBaCA He TOMbKO C NMO3ULUIA CaMUX UX
$OPMYNMPOBOK, HO 11 C y4eTOM MPOBO3raLleHHbIX YcTaBom OOH Lenei, KoTopble KOppecnoHANpoBanyi 06blYHO-NPaBOBbIM
HOpMaM MeX[yHapoAHOro npasa. B 3Tom fiyxe BbiCKa3anncb 1 aBTopbl GyHAAMeHTaIbHOro kommeHTapua Yctasa OOH [The
Charter...2020:39-40]. Takim 06pa30oM, PyKOBOACTBYACH JIOTMKOM MOJOOHbBIX COOOPAKEHNIA, MOXKHO MPU3HATH ONpPaBLaHHbIM
BKJTIOYEHME MPVHLUUMOB YBaXKeHNA NPaB YesioBeKa, TepPUTOPUanbHON LENOCTHOCTY 1 HEPYLUMMOCTY FPaHNL, B KaTeropuio
OCHOBHbIX NPUHUUNO08 MEXAYHAaPOLHOro Npaga.

21 Bbonbluas AeTanbHOCTb CYyXXAEHMIA 0 cnocobax npuobpeteHnn Hopmoi MIT cTaTyca jus cogens, OTCYyTCTBME OAHOMEPHOCTM
B MOAXOAAX K KKOTEHTHOCTV» MMMEPATMBHBIX HOPM XapaKTEPU3YIOT MHOTE COBPEMEHHbIE My6nMKaLmuy MHOCTPaHHbIX aB-
TopoB. B uactHocTh, 10. Bugmap cumnTaeT, 4to umnepaTMBHas HOpPMa NMOANEXMNT «4BOWHOMY OA0OPEHNIO» MeXAYHAPOAHbIM
CO006LLEeCTBOM FrOCYapCTB B LIENIOM: MPUHATUIO COAEPKaHVA HOPMbI Kak TakoBOW 1 MPUHATWIO ee 0cob0ro, T. €. <MMMNepaTus-
Horo» xapakTepar [Vidmar 2011:25]. OTKnuKaAcb Ha NONOXEHUA CT. 53 BeHCKOIM KOHBEHLUM O NMPaBe MEXAYHaPOAHbIX JOro-
BOpPOB, 3. fie BeT nuwweT: «[Mo cyLiecTsy, 3T0 03HaYaeT, YTO KOHKPETHaA HOPMa NepBOHaYabHO NPY3HAETCA B KauecTBe 00bly-
HO-NPaBOBOI HOPMbI MEXAYHAPOAHOrO NPaBa, NoC/e Yero MexayHapoAHOe COOOLLeCTBO roCyAapCTB B LIENIOM COorflallaeTca
B fldJibHelLeM C TeM, 4TO 3TO eCTb HOPMA, OTCTYMJ/IeHVEe OT KOTOPOI He fonyckaeTcsa» [de Wet 2013:542]. B pestome o sTomy
nosogy CneuunanbHoro goknagunka KM OOH Bo 2-m goknage Komuccnn no Teme «Jus cogens» HECKONbKO MHaye NHTep-
NPEeTUPYIOTCA BbiLLEYNOMAHYTbIE MONOXKeHKA ABYX aBTOPOB: «l0pe Buamap v puka ge Bet npegnonaraiot, uto TpeboBaHme o
NPUHATAN 1 NPY3HaHWW NOAPa3yMeBaeT «ABOMHOE COrNacre», MOCKOMbKY Takas HopMa CHavasa Jo/KHa ObITb NPUHATA Kak
«HOpMarbHasA» HOPMa MeXXAYHapOAHOro NpPaBa, a 3aTem Kak ero umnepatreHasa Hopmar. Cm.: International Law Commission:
Second report on jus cogens by Dire Tladi, Special Rapporteur. URL: https://undocs.org/pdf?symbol=en/A/CN.4/706 (accessed
10.01.2021).
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paborsr KMII HOCHT JieTa/bHBI U Ipe3BBIYAITHO
OKIBJIEHHBINI Xapakrep. B 4acTHOCTH, TOABEPrHY-
TbI/l BCECTOPOHHEMY AHAJIM3Yy ACHEKT, Kacaroliuii-
ca crenudukyu GOpMUPOBAHMA «KOTEHTHOCTI»
BCKPBIBAeT He 10 KOHIa IIO3HAHHbIE TPaHM — IIpe-
XJIe BCETO «CTaAMIHOCTb» B ee popMupoBaHmy, a
KpOMe TOT0, ¥ HOBbIE JIeTa/Iyl KpUTEPUEB, TOJIeKa-
IIMX YCTAHOBJICHUIO JUI KBaIMPUKALVIN «VIMIIepa-
TUBHOII HOPMBI 001Ier0 MeXXYHAPOJZHOTO IIpaBa» B
3TOM KauecTBe, He TOBOPA Y>Ke O IIOMCTIHE BaXKHbIX
HIOAHCAX, KaCAIOUIMXCS «IIPUHATHUS» TUO0 «IIpu-
3HaHUA» MOCTIEHEN CO CTOPOHBI «MEX/YHAPOJHO-
ro coobuectsa». CTOUT yKas3aTb 37eCh Ha IPUCYT-
CTBME PACXOAAIINXCA MHEHMII, KOTOpble KaCAKTCA
PasHBIX CUTYaLWil: IPOCTOTO OfOOPeHNs MpaBuIa
HOBEeIeHN KaK «IpaBa» IPUMEHUTENTbHO K OObIYU-
HO-TIPaBOBBIM HOpMaM, C/Iy4aeB NPU3HAHUA «IU-
BWIM30BAHHBIMYM HALMAMM» OOIUX IIPUHIUIIOB
npasa, guddepenumanuy opinio juris. Tak, HblHe
pasnuyaloT opinio iuris sive necessitatis (ocosHaHue
IpaBIIa KaK IOPUANYECKOl HOPMbI MV HEOOX0au-
MOCTH) 1 opinio juris cogentis (cobmiofenne npasu-
JIa KaK IOPUIMYECKON HOPMBI, OT KOTOPOJ HeJb3s
orctynntb). Kagenpbax momaraer, 4To B 9TOM IIaHe
«OONBIIMHCTBO NPEIOKEHNIT CTPOUTCS Ha Pebcax
IPOMEeXYTO4YHOCTH. HapAny ¢ saTuM mpaktuka ro-
CYHApCTB 1 Opinio juris HeOOXOAVIMBI B OTHOIIEHNM
IpU3HaHUA camoli HopMbl. OffHaKO XapaKTep UMIIe-
PAaTMBHOCTHM, He JOIYCKAWOUIMII OTCTYIUIeHNS, T. €.
opinio juris cogentis, MO>XeT OBITb COOTBETCTBEHHO
YCTAQHOBJIEH KPUTEPUAMM, COflep>KalllMuUCA B IIpa-
Be foroBopoB» [Kadelbach 2016:166]. CormacHo >xe
A. Tlenne, mpucyrcrBymomiee B CT. 53 TpeboBaHue
O «IPUMHATUM U HPU3HAHUY MEXIYHApOIHBIM CO-
00LIeCTBOM B L[€IOM» «JCK/IIOYaeT MPUHATHE VJIN
TeM 6oJiee IpMU3HAHMeE TOCYAAPCTBAMMU TTOOANHOYKE
(omuH 3a ogauM)» [Pellet 1992:38].

3. 3akmroueHue

IIpuBeneHHbII MaTepyuana, OYEBUIHO, [EMOH-
CTPUPYET, YTO pacCMOTpeHMe NMPUHLUIIOB (OCHOB-
HBIX NIPUHIIMIIOB) MEXAYHAPOJHOTO IIpaBa depe3
IIPU3MY MX COIIOCTAaB/IEHNA C jus cOgens B MUPOBOIL
IOKTpUHE Ha JAHHOM 3Talle B IIpeMeTHOM HOpJ-
Ke II0OKa He COCTOA/IIOCHh>. Bplme GbIIM BBICKA3aHbI
IIpefIIONOXKeH !, IPOIMBAIOII/e CBeT Ha IPUYMHbBI
TaKOTO IIO/IOXKEHUA Bellell, KOTOpble KOpPeHATCA B

OIIP€/ie/IeHHBIX KOHIENITYaIbHbIX YCTAHOBKAX IPU-
MEHUTE/IbHO K IPUPOJie TAKOTO ABI€HMN A, KAK «IIPUH-
LUII» B MEX/YHAPOJHOM IpaBe. B ux cseTe MHOTOE
CTaHOBUTCS 6OJIee TIOHATHBIM, XOTS 1 He CIIOCOOHO
BbI3BATb COITIacKe MM HOffepXKy. Hampumep, He
JCHbI OCHOBaHM:A, II0YEMY IIPMHUMII 3aIPEleHN
arpeccun 00bsABIAETCS HOPMOJ jus cogens, HO Ta-
Kasd KBaIMpUKALVA He JOBOAUTCA IO CBOErO JIO-
TMYECKOTO 3aBeplIeHMd, a MMEHHO: OTCYTCTBYeT
¢dopManbHOE IPU3HAHE IPABIIA O HEIIPYIMEHEHUN
CWIbI MM YTPO3bl CUJION, HEOTHEMJIEMOJ YaCTbIO
KOTOPOT'O 3aIpeT arpecCuy U BBICTYIAET, SBMIAI0-
IIETOCA OCHOBHLIM NPUHUUNOM  MEHOYHAPOOHO20
npasa, Kax aTo cnepyer us ycrapa OOH u [lexnapa-
yun 1970 1., — B KauecTBe HOPMBI jus COgens Jaxke B
paspaborkax Takoro aBroputeTHoro oprana OOH,
3aHMMALIErocss KopauuKalyeil HOpM MeXIyHa-
poxnHoro npasa, kak KMIT OOH. PaBubiM 06pazom
CYILeCTBYeT HeflOyMeHMe U 110 IOBOJY TOTO, YTO B
HBbIHellIHeM JleKcuKoHe MartepuanoB KMII, xacaro-
IIMXCA «VMIIEPATUBHBIX HOPM OOLIEro MeXiyHa-
pozHoro mpasa» (jus cogens), CIMIIKOM HeBeMUKa —
B IIPOTMBOBEC IIPOIIOMY — [0 JUJAKTUYECKOTO
npucyrctBus npuHunnos MII, 3adukcrpoBaHHbIX
B YcraBe OOH (T. e. OCHOBHBIX IPUHIIUIIOB).

BmecTe ¢ TeM B CBOeM CyIeCTBe [IBIDKEHME
B CTOPOHY MHOrO, T. €. HaBCTpeuy IIOJIOKEeHN-
AM, VMIMMAHEHTHBIM POCCUIICKON HayKe U CXOXUM
JIOKTPMHA/IbHBIM Te3MCaM, a TaKKe IIpaKTUKe
IPYTUX TOCYHAPCTB, IyMaeTcs, He JIOJKHO OTBep-
ratbcsi B Oypyiiem. ONTMMu3M BHyIIAeT TOT (axT,
4TO CYLIECTBYIOT IIPUMepbl 0OPaTHOTO TOMKA, KOIZa
B INTEPATYPe BbICKA3bIBAIOTCA IIO3UIINH, HETIOCPE]-
CTBEHHO IIPOBOJAIIME CBA3b MEX[Y INPUHLMIAMU
YcraBa OOH (0cHOBHBIMM IIPUHIMIIAMI) U KaTero-
pueit HopM jus cogens. K HUM OTHOCKUTCS KOHIIETIINA
A. Kaccusy, expressis verbis, moguepsxusatorast 3To
[Cassese 2005:64-67].

He crout urHopupoBaTh 1 ele ofHO coobpaxe-
HIE: «CBOJ jus cogens» He BBICTYIAET «CBOZOM» B
COOCTBEHHOM CMBIC/IE 3TOTO C/I0Ba (HOPMBI, BKIIIO-
YyaeMble B JJAaHHYK KaTeTOPUIO, Pa3pO3HEHHBI U B
pAfe CIy4aeB OTHOCATCA He KO BCell CUCTeMe MeX-
[lyHapOJJHOTO IIPaBa, a [IOMMHUPYIOT B OT/IENIbHBIX
CTPYKTYPHBIX €r0 4YacTAX, — U 3TO OOBEKTUBHBII
¢aKr), B TO BpeMs KaK OCHOBHbIE IPVMHIINIIBI, HECO-
MHEHHO, BUAIATCA 00/Ialalol MY XapaKTepPUCTIKOI
YCTOIYMBOTO OOPAa30OBAHUA, T. €. UMEUUMU NPU-

2 TMprmeyaTenbHO, YTO B Xofe paboTbl No KoandmMKaLmm HopM NpaBa MeXKAyHapOAHbIX OrOBOPOB YNOMMUHABLUMIACA paHee
KommeHnTtapuin KMINM OOH K npoekTy cTaTeit BeHCKOM KOHBEHLUMM 1306UN0Ban He TOMbKO ccbiikamu Ha Yctas OOH, Ho 1 B
LieSIoM MCroSIb30BaHMEM TEPMIUHA «MPUHLMM» («<MPUHLMN YCcTaBa» — NPenMyLecTBeHHO NMPUHLMN HENMPUMEHEHUA CUMbl 1
Yrpo3bl CUNOW) NapanfienbHo C jus cogens (CM., B YaCTHOCTU, KOMMEHT. K CT. 49-50).
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HAONEHHOCMD K MeHOYHAPOOHOMY Npasy 6 uenom
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EBPA3VNCKUE OCHOBDI
MEXAYHAPOAOHO-MPABOBOU
NOJINTUKN POCCUNCKOU

OELEPALIUN

BBEJJEHUE. S¢pgexmusrocmp eHewiHeti, 8 mom
uucrie Mex0yHApoOHO-NPasosoti NOTUMUKU 106020
20cy0apcmea, 3a6UCUM 6 MOM Hucse Om ee Hay4Ho-
cMu, KOHUenmyanvHoli 060CHOBAHHOCMU, 0NOPbL KaK
Ha NOHUMAHUeE 00BEKMUBHBLX 3AKOHOB MUPOBOZO PA3-
BUMUS, MAK U HA MOUHYI0 OUeHKY Mecta 1 poni co-
01Meermcmeyou4e20 20Cy0apcmea 6 MoM npovecce.
Cosoarue maxoti KoHuenuuu 00NIHHO Obimb OCHOBAHO
HA CUHMe3e NPUPOOHBLX, COUUATTBHO-IKOHOMUHECKUX,
NOAUMUHMECKUX U KYTIbIMYPHbIX Pakmopos, Xapaxme-
PUSYIOUAUX COCMOAHUE CIPAHDL, HA OUeHKe ee yua-
cmus 8 Me#OyHAPOOHOM pasdeneHuu mpyoa, co-
BMECIHBIX NPOEKMAX U NPoPamMMax pPazeumus, ee
ponu 6 obecneveHUU YcmOoUHUE8020 PA3BUMUS U 6 2710-
6anU3AUUOHHBIX NPOUECCAX.

MATEPUAIJIbI M METO[DbI. B cmamve ananusu-
pytomcsi 00KMpuHvlL U MeHOeHUUU MeHOYHAPOOHO-
npasosoii nonumuxu Poccutickoii Pedepavuu, Haxo-
OAuell 8viparxceHue npexcoe 6cezo 8 MexOYHAPOOHbIX
002060pax Hawleil CMpPaHvl, NOTUMUKO-NPABOBDIX
3a5671eHUSX PyKOB0OUMeeil 20CY0apcms, a makdie 6
NONUMUKO-NPABOBOL NPAKINUKE MeN20CYOapCBeH-
Holx omHowlenuil. IIpu nposedeHuu ucciedo8anus
UCNOTb306AIUCL 00U4EHAY UHbIE MeM00bl: UCMOpUUe-
cKutl, POPMANbHO-IOPUOUHECKUL], CUCINEMHDBLTL aHA-
73, cpasHumenvHoe npasosederue u op. Ilomumo
0aHHbIX HAYKU MeHOYHAPOOHO20 NPasd, UCNONb3084-
JUCL HAYuHble KAMe2opuu U KOHCMPYKUUu opyaux
obujecmeenHvix HAyK (ucmopuocogpuu, nonumosno-
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2UlU, COUUOTIOUU, MeOPUL U UCMOPUL 20CYOAPCEa U
npasa).

PE3YJIbTATBI ICCITEJOBAHWSI. IIposedertoe
uccredosarue NO360UN0 NPULMU K 861800y, Mo 00-
HUM U3 OCHOBHBIX KOHUENINO6 COBPEMEHHOT MeH0y-
HAPOOHO-NPABOBOT NOTUMUKY SBTIAIOMCA NOTI0NHCe-
HUA  KZACCUMecKol  eBpasutickoti  0OKMPUHbL.
Teononumuueckuti konuenm Poccus — Espasust npu-
36aH obecheuumv 0anaxc 3aNa0H020 U 80CHNOYHOZ0
8eKMOPO6 NPAG0BLIX OCHO8 BHEUIHell NOAUMUKU
cmpanvl, npedonpedensem 6clo ee NOMUMUHECKYIO
ucmoputo, 00ycnoenU6aen NPUHUUNDL U CIMAHOAPbL
cospemeHHoll HusHeoesmenvHocmu. bonvuioe 3Haue-
Hue 07151 6HewiHenonumu4eckoi dokmpurot Poccuu, ee
MeHOYHAPOOHO-NPABOBOL NOMUMUKU UMeem eepa-
BULICKUTI NOCMYZIAM 0 «MeCmopassumuu» Hauer
CMpabl, 0C0OEHHOCMAX ee KyTbIypbl, CYU4ectneo6a-
HUU YUBUTUSAUUOHHOL 00uiHOCU. L[U6Unu3ayuoH-
Hblil n00x00 K oyeHKe nomenyuana Poccuu - Eepaszuu
00713HceH TIeHamp 6 0CHO6€ OnpedesieHUss Macuimaooe6 u
xapaxmepa eHewrell nonumuxu Poccuu. Ilo ceoemy
ucmopudeckomy macuimaby HAwWA cMpaHa He Mmo-
Hem paccMampusamo s Kak pecuoHanbHAsL 0epiasa
dasice HeCMOMPS HA NPo6seMbl U MPYOHOCU cOBpe-
MeHHO020 amana ee paseumus. Espasutickas 0okmpu-
Ha, 0CHOBHbIE NOCHYIAMbL KOWOPOLL HAWLIU OMpace-
Hue 6 KOHuenuuu eHewHeil nonumuku Poccuiickoii
Dedepayuu, nomozaem 6vlpabomamo npasuLHLIE
100x00bL K peueHuio co8pemMeHHbLX NPoOieM MUPoBo-
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20 passumus, 8 4acmHOCMU, MAKux 6vl30808, KAK
2n00anU3AUUS, MOOEPHUAUUS, BCNIIECK UOEOT0UU
HAUUOHATIUZMA U M. O.

OBCYJKIEHME U BBIBOMDI. O6cyxodenue koH-
UenmyanvHolX Npasosbix 0CHO8 BHeuiHell NoTUMuKu
Poccuiickoii Pedepavuu 6 HayuHoi numepamype 3a-
uacmy Hocum gpazmeHmapHvlii Xapaxkmep u ocy-
WAeCMBIIEMCS 8 OMpPblLee O NOUCKA HAUUOHATLHOL
udeu Poccuu. Pasnuuue n00xo008 K peuieHuro 0aHHOu
npobnemvl 6 3HAUUMENVHOLL CmeneHu 3ampyoHsem
8bIPAbOMKY 0PpUUUATLHOL MEHOYHAPOOHO-NPABOBOLL
00KMPUHL BHEUIHENONIUMUYECKO20 KYPCA CIPaHbl, He
daem 603MONCHOCMU 4emKO 0npedenumy ee HALUO-
HanvHble unmepecot. OuesUOHo, Mo 00cyudeHue 08Yx
HA3BAHHDIX NPOOTEM OOTIHCHO OCYUAECTNBTISMbCS 6
pamkax eduHoeo nosxasamenvHozo npoyecca. Hayuo-
HALHAST UOesT OOTHCHA, € OOHOLL CIOPOHDL, cmamb 0a-
306011 Kamezopueti KOHUeNUUU MeHOyHAPOOHO-Npa-
o6oti nonumuxu Poccuu, a c¢ Opyeoil - KoHeuHbIM
pesynvmamom ee meopueckoeo paseumus. I[Ipaxmu-
ueckas peanu3auis eepasuiickozo npoexma nompeoy-
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em om Hauell Cmpanbl 6HeCEHUS CePbe3HbIX Koppex-
MU 60 6HEWIHIOI NONUMUKY, obecnedeHUs ee
pasHosexmopHocmu, noucka banarca mexcoy Bocmo-
Kom u 3anadom 6 OUNsIOMarmueckuti, NOAUMu4ecKul,
2YMAHUMAPHOTL, NPABOBOIL U UHBLX Cepax.

K/ITIOUEBBIE CJIOBA: espasuiickasi dokmpuna,
Poccust - Espasust, espasutickas MHO2OHAPOOHAS Ha-
Uus, eBpasULICKULL NOTUUEHMPUIM MUPA, MeNOYHA-
POOHYLTL NPABONOPSO0K, e6PA3UTICKAS NPABOBAS UHMe-
epayus, Eepasuiickuii 3KoHOMUYECKULL C0103

VLA DUTUPOBAHMA: Ckyparos 10.11. 2021. Es-
PasuiicKie OCHOBbI MEXX/[yHapOJHO-TIPaBOBOJ IIO/N-
iKn Poccuickoit ®epepanmu. — Mockosckutl sicyp-
Han mexmoyrapoorozo npasa. Ne 1. C. 28-45. DOIL:
https://doi.org/10.24833/0869-0049-2021-1-28-45
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EURASIAN BASIS OF THE INTERNATIONAL
LEGAL POLICY OF THE RUSSIAN

FEDERATION

INTRODUCTION. Ore of the conditions for the ef-
fectiveness of the foreign policy of any state, including
its international legal policy, is its scientific character,
conceptual validity, reliance on understanding both the
objective laws of world development and an accurate
assessment of the place and role of the respective state
in this process. The creation of such a trend should be
based on the synthesis of natural, social, economic, po-
litical and cultural factors that characterize the state of

«1.2021

the country, an assessment of its participation in the
international division of labor, joint projects and de-
velopment programs, its role in ensuring sustainable
development and globalization processes.

MATERIALS AND METHODS. The article analyz-
es the doctrines and tendencies of the foreign policy of
the Russian Federation, international treaties of Russia,
statements by the leaders of states, as well as the politi-
cal practice of interstate relations. During the research
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general scientific methods were used: system analysis,
historical, formal - legal, comparative, etc. In addition
to the materials of the doctrine of international law, sci-
entific categories and constructions of other social sci-
ences (historiosophy, political science, sociology, theory
and history of state and law) were used.

RESEARCH RESULTS. The study made it possible to
come to the conclusion that one of the main concepts
of modern international politics is the provisions of the
classical Eurasian doctrine. The geopolitical concept
of Russia - Eurasia is designed to ensure a balance be-
tween the western and eastern vectors of the country's
foreign policy, predetermines its entire political history,
determines the principles and standards of modern life.
Of great importance for the foreign policy doctrine of
Russia is the Eurasian postulate about the "local devel-
opment" of our country, the peculiarities of its culture,
the existence of a civilizational community. A civili-
zational approach to assessing the potential of Rus-
sia - Eurasia should underlie the determination of the
scale and nature of Russia’s foreign policy. In terms of
its historical scale, our country cannot be regarded as a
"regional power” even despite its problems and difficul-
ties of the current stage of development. The Eurasian
doctrine, the main postulates of which are reflected in
the foreign policy concept of the Russian Federation,
makes it possible to find the right approaches to solving
modern problems of world development, in particular,
such challenges for our country as globalization, mod-
ernization, the ideology of nationalism, etc.
DISCUSSION AND CONCLUSIONS. The discus-
sion of the conceptual base of the foreign policy of the

1. Beemenue

OHILITIIIVisI BHEIIHET! IO/ TUKY 0001 cTpa-

HbI OIIpefe/IAeTC MpeXJe BCEro TeM, Kak

OHa MO3NIMOHMPYET Ce0s B COBPEMEHHOM
Mupe, KaKoil BUAUT CBOIO POJIb, MECTO B IIaHETap-
HOJI CuCTeMe KOOPAMHAT. DTO MeCTO OIpee/AeTcs
9KOHOMMYECKON ¥ BOEHHONM MOILbIO TOCYlapCTB
U VX COI030B, YNMCTIEHHOCTBIO HACEeIeHVs, HayYHO-
TEXHIYECKOJI OCHAI[EHHOCTBIO, B/IaJieHNEM IIepefio-
BBIMU TEXHOJIOIMAMMU U T. Ji. Bmecte ¢ TeM kpaiine
3HAUMMYI0 pOJib B 60pbOe 3a MMUpPOBOE JIMAIEPCTBO
UrpaeT MieiiHass COCTOATENBHOCTb TeX VM VIHBIX
CyObeKTOB MeXIYHApPORHOI MOMUTUKY. MupoBbie
UTPOKM, MMeIOIye NIPeTeH3nN Ha I71006a/1bHOoe JIN-
JIepCTBO, IIPEMIaralT IPOEeKThl (MOAe/N) IpARyLLe-
r0 MUPOYCTPOJICTBA ¥ CBOETO MecTa B HeM. Takue
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Russian Federation in the doctrine is fragmentary, of-
ten carried out in isolation from the search for the na-
tional idea of Russia. The difference in approaches to
solving this problem significantly complicates the devel-
opment of an official doctrine of the country's foreign
policy and does not make possible to clearly define its
national interests.

It is obvious that the discussion of these problems
should be carried out within the framework of a single
cognitive process, the national idea should, on the one
hand, become the basic category of the concept of Rus-
sia’s foreign policy, and on the other, the final result of
its creative development. The practical implementation
of the Eurasian project by Russia will require making
serious adjustments to the country's diplomacy, ensur-
ing its multi-directional, western and eastern balance
in the diplomatic, political, humanitarian, legal and
other scopes of life.

KEYWORDS: Eurasian doctrine, Russia — Eurasia,
Eurasian multinational nation, Eurasian polycentrism
of the world, international legal order, Eurasian legal
integration, Eurasian Economic Union
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IPOEKThl MOXXHO Ha3BaTb HAHUMIEAMU — WUJeAMU-
KOHIIETIVAMY, KOTOpbIe, KaK OTMedasl ele 6oree
CTa JieT Hasaj, HeMenkuii reonomutuk K. Xaycxo-
¢ep, mpoBo3rIaNIalOT OOMBIINE L[e/TN 1 CTAHOBAT-
A Ku3HeHHbIMU (opmamu bypymero [Xaycxodep
2001:253].

B coBpeMeHHBIX YC/IOBUAX MOYKHO BbIJIe/TUTb:

- IIJAaHAMEPUKAHCKYIO UJel, KOTopas BHICTY-
aeT KakK CYMBOJI HOBOT'O MIUPOBOrO IOPsiKa 1 I7I0-
Oanusanum o aMepuKaHCKOMY 06pasiy;

- TaHbeBpomeiickyio upero bompmon Espo-
Ibl, TTO3UIVOHKPYIOIeil cebsi KaK MOIHbI LeHTP
CU/IBL, OOAfAOIINMII OTPOMHBIMM HOTEHLVAMM B
9KOHOMIYECKOI, TYMaHUTAPHOI U JPYTUX 0071acTAX;

- IAHKNUTANCKYI0 WJel0, CTaBAIIYI0 Le/bIo
obbvenunenre Bemkoro Kwuras, MopmepHusario
3KOHOMUKU, ITpeBpalleHne Kuras B cBepxepKaBy;
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- IAHUCTAMCKYIO U0, CTPOSAIYIOCS Ha yBe-
PEHHOCTM B HeM36€KHOM paclIMpeHN MyCy/TbMaH-
CKOTO MMpa 1 co3fianuy BecemupHoro xamgara.

Mo>XHO rOBOPUTD 1 O [PYTUX NAHNUJEAX, B 4acT-
HOCTY SITIOHCKOV, ITpefjIaraolieli oOroHsiolee pas-
Butue [Bysxos 2009: 7].

B aroit cBasu B. byanos orMedaet, uyto «Poccusa
He MOXKET BJIMTbCA HU B OfJMH M3 Ha3BaHHBIX IU-
BIJIM3ALMOHHBIX IIPOEKTOB: 3TO He IO3BOJNUT HU
pOCCUIICKast MIEHTUYHOCTb, HM €€ COOCTBEHHbIe
aM6uu. Poccus cerogHAHANX fHel 6oree 6113Ka
K eBpO-aMepUKaHCKOIl Mofenu «mporpecca». Ho ma-
pajurmMa «IOTOHSAIOIIEr0» Pa3BUTUSA IPE3BBIYAITHO
OIacHa, 160 Bce O0/IbIle CTaBUT IO, BOIPOC CYOB-
eKTHOCTDb Poccui, Tpo3ut mpespalieHneM ee B 00b-
eKT XO03A/CTBOBAHNA NUANPYIOLWMX CTPaH 3amaza»
[BysioB 2009:8; Kazharski 2013:7]. B aToii >xe cBsisu
He/lb3d IPOMTH MHUMO BbICKa3blBaHMA M3BECTHO-
rO reoIonuTuKa 3. bKe3suHCKOro o ToM, YTo «coe-
maHHbII Poccueit... BbIOOp... IIpegocTaBun 3amany
cTparerndeckmii manc. OH co3fal NpPefIOChIIKY
IJIA IPOrpecCcUpYIoLLell TeONOIUTUYECKON SKCIaH-
CUM 3aIaIHOTO cOOOIIecTBa BCe AaIblie 1 Jasiblie
BTy6b EBpasni.. u, B epByIo o4yepesib, B HEKOIzja
3aII0BEJJHYI0 30HY POCCUIICKOTO O/IVDKHETo 3apybe-
Xbs» [Bxxesunckuit 2008:214]. B MockBse, 1oxoxe,
HAKOHEII-TO OCO3HA/M, YTO B INIABHBIX CTPYKTypax
EBpombl — EBpocorose 1 HATO - HuxTo Poccuro He
xJeT. OHa MPOCTO He IIOMECTUTCS TYJa HU 9KOHO-
MUYECKM, HY HOJMUTUYECKM, HU reorpadpmyeckn. B
TOM 4NC/Ie U [IO9TOMY MOYKHO, Ha Hall B3IJIAM, CO-
IJIACUTBCA C YTBEPXKJEHMEM, YTO «YUCTO 3aIafHU-
yeckas MMHUA A1 Poccun ucyepmana» [VIBaHoBa
2007:382], x0T MHOTUME pOCCUIICKME MOMUTHUKY C
3TUM MOTYT IIOCIIOPUTD.

C y4eToM Bcero ckazanHoro B. byanos nonaraer,
uto Poccusa B cOCTOAHMM BBIPAOOTATh M peannso-
BaTh COOCTBEHHYIO KOHIIEIILIMIO Pa3BUTHA, UYLIYIO
B pyCIle ee VIEHTUYHOCTY Y IMEIOLIY0 II00a/IbHBII
xapakrep. Ty KOHIIENIMIO BCe Yallle 0003HaYaloT
KaK «PYCCKMIT MUpP», CyTb ee CBOEMTCA K KOHCO-
MUpanuy BOKPYr Poccum Bcex pyccKOroBopsIuX
JIIOfiel, TPOXKMBAIOIVX B O/IVDKHEM M JJa/IbHeM 3a-
py0exbe, K MICIIO/Ib30BAHMIO UX HAYYHOTO, KY/IbTYP-
HOTO, COLMA/IbHOTO NOTEHIMANA I YTBeP>KIeHN:
Beflylliell PO/ OTeYecTBa B MUPOBOM COOOIeCTBe
[BysiroB 2009:7-22].

Heckonbko uHOI TOAXOK K (OPMMPOBAHUIO
UENHBIX OCHOB COBPEMEHHOJ BHELIHEN ITOINTU-
ki Poccyn npeparator aBropsl MoHorpadun «Ha-
umoHanbHass upes Poccum». OHM mOIaramoT, 4TO
croco6aMy NO3UIVOHUPOBAHNUA CTPAaHbl B Ie€O-
HO/IUTUYECKOM IIPOCTPAHCTBE MOIYT OBITH /MO0
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uaeonorns, MO0 HALVIOHAJbHASA WJes, aKLeHTHU-
pymollias CUCTeMYy HallMOHAJIbHBIX LIeHHOCTel JaH-
HOJI CTpaHbl. A IOCKO/IBKY M€O0NOTUsA JOCTaTOYHO
HeyCTOil4MBOE sABJIEHME, PACIpPOCTPaHsAIOIlee CBOEe
B/IMAHME He OOJblle, 4eM Ha TPU-4YeThIpe IOKOJIe-
HA mofielt, Poccyn, 4T06bI He pacTBOPUTHCS B IIPO-
recce r106aMM3aIny U He IOTEPATb TOCYAAPCTBEH-
HbIII CyBEpPEHUTET ¥ MJICHTMYHOCTDb, HEOOXOUMO
OIMPAThCsA HA LIeHHOCTHBII KOHLENT, ay TeHTUYHbII
COOCTBEHHOMY TeHETHYECKOMY KOy, CBOEJ MCTO-
puy 1 Myccuu B ro6anbHOM Mupe [SIKyHuH u fp.
2012:3735]. DTOT MOSULIMOHHBII KOHLIEIT JO/IKEH,
II0 MHEHMIO aBTOPOB, OTBEYATh CICAYIOIM Tpebo-
BAHMAM: UMETb IO3UTUBHBI ¥ KOHCTPYKTMBHBII
XapaKTep; OTPa)kaTb J[yXOBHO-HPaBCTBEHHBIE 1eH-
HOCTHU, UICTOPUYECKIE U KY/IbTYPHBIE KOJIbI CTPAHBI,
crienuKy ee MOMUTIYECKOI ¥ 9KOHOMIYECKOII CH-
CTeMBI; ObITH IIOHATIIEM COfIepPXKATEIbHO IIPOCTBIM 1
OJfHOBPEMEHHO €MKVM, IIPVB/IEKaTe/lbHBIM, YTOObI
€ro MOITIY IPUHATDH U NOANEP>KaTh IPeCTaBUTENN
BCEX Halluii, BCeX HapO/IOB IONMKY/IBTYPHON 11 MHO-
rOKOH(eCCHOHAIbHON CTpaHbl; 001afaTe MoOu-
JIM3ALVIOHHOV CUJION, BBI3bIBATh Y JIHOJEIl JKelTaHue
y4acTBOBAaTb B €r0 peajy3alyy; CIOCOOCTBOBATH
caMOVJeHTUOMKALMM CTPaHbl ¥ HALMM, JaBaTbh
OTBETHI Ha BOIIPOCHI: KTO MBI? 3aueM MbI¢{ YeM Mbl
ormmyaeMcsi ot apyrux? [SkyumH u mp. 2012:3736-
3739]2

Vicxopsa u3 3TUX IPUHLUIIOB, aBTOPbI IpefIa-
raloT BapMAHTBl BO3MOXXHOI'O I1O3MIIMOHMPOBAHMA
Poccum:

N 7mbepasbHBII KOHLIEIIT;

o KOMMYHUCTUYECKNIT KOHLIEIIT;

e COIMAI-/IeMOKPAaTU4YeCKMil KOHLEIIT;

o €BPa3UIICKNII KOHIIEIIT;

N KOH(]eCCHOHAIbHBII KOHILIENT;

e HAllMOHAJIbHBIi KOHLEIT;

o IMBUIM3ALMOHHDIN KOHLEIT.

IIpoBops comocrab/ieHne IOTEHIMANOB 3TUX
KOHIIENITOB, aBTOPbl OTMEYAIT OIpefie/IeHHYIO
HePCHeKTUBY /i €BPasUIICKOro KOHIENTa, HO aK-
LEHTUPYIOT BHUMAHNME Ha JIByX €ro HeJ0CTaTKax.
Bo-nepBbIX, 3Ta njiesd COfepKUT KeCTKOe IIPOTUBO-
nocrasjeHne Poccum Kak €BpasuIICKON CTPaHBI
3amajy, 3aKaafblBaeT OIpefie/IeHHYI CTparernye-
CKyI0 YA3BMMOCTb. [leiictBuTenbHo, pna Poccun
XapaKTepHbI OBOJIbHO OOJIbIIVE OTIMYMA OT aHT-
710-CaKCOHCKOJ1 MOJIe/IN 110 LIe/IOMY PAJLY Cepbe3HbIX
IIapaMeTpOB, OIHAKO IIpM 3TOM OHA MMeeT M Ipu-
3HAKM €BPOIENCKON LMBUIM3aLuu. Bo-BTOpBIX,
eBpasuiicKasd Mfiesl XapaKTepUsyeTcsa CI0KHOCTbIO
IPOYTEHNA, ITO/IMCEMaHTUKON cMbIcia. EcTb 1 Bax-
Has CeMaHTMYeCKas M CYLIHOCTHasA CMaboCTh 9TON
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ujien, BbITEKAIOIas U3 ee HeCAMOOIIPeie/IeHHOCTH,
HEKOJI BTOPUYHOCTM, IMOPUAM3ALINN, B KOHTEKCTe
KOTOPOJ €BPasUIICTBO — HEYTO IOJJYMHEHHOE, IIepe-
MeIIaHHOE U3 0a30BBIX MHTPEVEHTOB. .. [SIKyHUH 1
mp. 2012:3737-3738]. B 3akmoyeHne aBTOpbI Jena-
10T BbIBOJ|: <HECOMHEHHO 3aC/Ty>KMBaKIlljasg BHUMA-
HYA UJes ABAETCA JOCTATOYHO Yy XK/I0M IIMPOKUM
MaccaM Hace/leHNsA 1 He 00/IafiaeT I HUX HY)KHO
CTEIIeHbI0 AyTEHTUYHOCTM U ATTPAKTUBHOCTU»
[SxynuH u gp. 2012:3738]. B utore aBTOpbI BBICKA-
3bIBAIOTCA B I10/1b3Y LIMBU/IN3ALMIOHHOTO KOHIIEITA,
KOTOPBIII «OTBeYaeT HeOOXOAMMBIM TpeOOBaHMAM
u npuHuynaMm. OH COOTBETCTBYeT HPUMHLMILY ay-
TEHTUYHOCTH, TaK KaK MMeeT B BUJY YHUKA/IbHYIO,
CaMOOBITHYI0 LMBWIM3ALMIO BEIMKON Jep>KaBbl,
aKIeHTHPYyeT 0C060CTb, HETIOBTOPUMOCTD MCTOPH-
4ecKoro nmyTu u muccuy Poccun, mosBonAeT 4eTko
HO3UIYIOHUPOBATh CTPaHy B YC/IOBUAX MHOIOIIO-
nspHoro Mupa» [Skynus n gp. 2012:3738].

OtTMmedas B 1LleIOM OIpaBlaHHOE JKelaHMe Kak
Ha3BaHHDBIX BbIIlE, TAK I MHOIMX JPYTUX aBTOPOB
chopMymMpoBaTh CBOEr0 pOfia HAIVIOHAIbHYIO
UJIEI0 CTPaHBI, 00eCIeYNBAIOLIYIO ee MO3VLIOHIPO-
BaHIe B I7I00A/IBHOM MMpe, C/Ief[yeT BbICKa3aTh He-
KOTOpble COMHEHM: B IIPUTOJHOCTY /ISl 3TOM POJK
IpeJIaraeMblX UMY BapMaHTOB.

ITpy Bcell aKTya/JIbHOCTM M 3HAYMMOCTU CTpa-
TETUM «PYCCKOTO MMpa», HAIPaBJIEHHON Ha KOH-
CONMMJALMIO PYCCKOroBopsmux BoKpyr Poccun,
HOJIEPXKKY PYCCKOII KYIBTYPHI U 5A3bIKa, Ha 9ddex-
TUBHYIO PabOTy ¢ IMACIIOPOIl, €BPASUIICKNII IPOEKT
Poccun 6omee MaciiTabeH, MOCKONBKY OMMpPAETCs
Ha JIyXOBHYI0 KY/IbTYPY He TOIbKO PYCCKOTO Hapofa,
HO 1 Jpyrux HapogmoB Poccun, a taxoke EBpasun B
1esoM. OTOT IpOoeKT 6onee opranmdeH ana Poccun
YL C TOYKM 3PEHMSA €T0 HaJHAI[VIOHAILHOIL, 00IIer-
BU/IM3ALVIOHHOM npupoppl. EcTecTBeHHO, 4TO pyc-
CKOJVI KY/IbTYpe U PYCCKOMY fA3BIKY B €BPa3MIICKOM
IIPOEKTe IPMHAJIEKUT K/II04eBas POib.

ITosuuumsaA, orpammjas IpefloYTeHMe TaK Ha-
3bIBAEMOMY LMBU/IM3ALMOHHOMY KOHLENTY B
yiepb eBpasuiiCKOMY, HPeNCTaB/AETCSA CIHOPHOIL.
Bo-nepBbIX, HeONYCTMMO IPOTMBOIOCTAB/IEHNE
9TUX KOHLENTOB. EBpasuiickmii MOAXOH, KaK MBI
y>Ke OTMedasi, ¥ eCTb IO CBOeNl CyTU OOLIeLVBNU-
NU3ALMOHHBI IOAXOH, Oasupyoumiics Ha upee
cymecrBoBanus Poccum - EBpasum kak oco6oit
LMBUIM3ALN, HE CBOAVIMON HM K €BPOIENICKOI, HIA
K a3MaTCKOil, HM K KaKoul jpyroit. Bo-BTOpbIX, 1O
CTeIleH) KOHKPETHOCTU IIOCTAHOBKU BOIIPOCA LU-
BIIM3ALIVIOHHDI/I KOHILENT elje 6omee abCcTpakTeH,
4yeM eBpasuiicKad ujesd, IMpUAAIOIAS yXKe CBOUM
Ha3BaHMEM OIPEJe/NeHHYI0 IeOIOIUTUYECKYI0 Ha-
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IIPaBJIEHHOCTb LVBWIN3ALVOHHON JoMuHaHTe Poc-
cun. B-tpeTbux, eBpasuiickas upesa Poccun onmpa-
€TCs Ha CTPOIIHYI0, OCHOBATE/IbHO IPOPabOTaHHYIO
KOMIUJIEKCHYIO KOHIIEILIMIO, IOKTPUHY, COXPAHUB-
Iy CBOKI AKTYa/JbHOCTb U IIOATBEpPHAVBIIYI0 Ha
IPaKTHUKE I0CTOBEPHOCTb CBOMX ITPOTHOCTUYECKUX
aneMeHToB. OOLIELVBIIN3ALVMOHHAA KOHIIENIIVA
Poccyy B 3HaYUTENBHOI CTEIIEHN OTCTAET OT YPOB-
Hs 3aBEPIICHHOCTI Pa3paboTKy eBpa3mIiiCKoIL uyen,
OHa B 11€JIOM IIPeJiCTaB/IsAeT JOBO/IbHO Pa3HOBEKTOP-
HbIJ1 KOHITIOMepaT IO[XO0J0B, TeYeHNIA, M]Iel, B3IJLA-
0B. B 3TMX paMKax yMecTMINUCh U IPOBOAMMAS B
NIEPECTPOEYHBIN U IIOCTCOBETCKMII IIEPMOMIbI MOJIN-
TMKa 3aMCTBOBaHMA OOIIeYeNoBeYeCKNX LeHHO-
CTell, OKa3aBIIMXCA [0 CYTH YMCTO 3aIlaiHbIMM Mle-
alaMy, ¥ NPsAMOI IIEPEHOC HAa POCCUIICKYIO IIOYBY
KpaiiHe /16epanbHbIX B3IIALOB M KOHCTPYKLWIL, 1
HEKOTOpoe Hab/lofiaeMoe B IIOCTIEHEe BpeMs OX-
NaKJeHNe MHTepeca K 9TUM MJesAM, IOIbITKA Hali-
TU BBIXOJ, B IPABOC/IaBHOM Bepe U T. Ji. [ToaTomy, Ha
Hall B3IIAJ], HY>KHO He ITPOTUBOIIOCTAB/IATD 3TH /iBa
BEKTOPA pa3BUTI: OT€YECTBEHHOI HAyYHON MBICIIN,
a 00ecreYnTb HOBbIL UCTOPUYECKUII CHHTE3, KOTO-
PBIil IO3BOUT YIyOUTDb U aJaliTUPOBATD KaXK/blil
U3 HUX NPUMEHUTENbHO K YC/IOBUAM COBPEMEHHOI!
Poccun.

B-ueTBepThIX, BpAJ M MOXHO COITIACUTBCA C
YIIPEKOM B afipec eBpasuillieB 13-3a UX aHTHU3aIafl-
HJIYECKOT0 HACTPOs1. ITa TeMa JOCTaTOYHO IIMPOKO
UCIIO/Ib3YEeTCA B CIEKY/IATUBHBIX Le/IAX KPUTUKAMU
eBpasMiiCTBa KakK HayyHoro rtedeHms. [la, Gesyc-
JIOBHO, B psijie MyOMUKAIVil eBPa3UiiCKIX aBTOPOB
MOXKHO HAlITU pe3Kye, HeMMLENPUATHbIE OLEHKM
eBpoleiickoro 3amnasia, BbICKa3aHHble B IIbIITYy IIO-
JIEMMKIY TIPU 0OCY>K/IeHUY TTOTVTYKY 3aTIaJHO 9KC-
naHcuny B Poccuto n T. 1. VIHOe fenno, Korja pedb uiet
0 IpMHIMIMaAbHON nosuuuy. [la u cambliit rmy6o-
KMI1 CMBICTT €BPa3suiiCTBa COCTOUT B MICTOPUYECKOM
CUHTEe3€ HayaJl €BPOIIEIICKOI M a3NaTCKO KY/IbTYp,
KOTOPBIil MCK/II0YaeT KaKoe-Mbo OronTenoe aHTU-
3aIIaJJHNYECTBO.

B-nATHIX, HENb3A COITIACUTBCA U C YIPeKaMy B
afipec eBpasMiicTBa OTHOCUTEJIBHO €ro «HecaMo-
OIpeJieIeHHOCT», HEKOJl BTOPUYHOCTHM, «TMOpu-
AM3aLMN», €T0 «IIOFYMHEHHOCTU», «IlepeMellaH-
HOCTY 6a30BBIX VIHTPEJJeHTOB». VIHTepecHO ObII0
OBI IIOCMOTPETD, KaKy10 MIPOBYIO KY/IBTYPY aBTOPbI
CYMTAIOT YNUCTOJ, HellepeMelIaHHO ¥ Hermopupi-
Hoit? [IpuMevaTenbHO B 3TOM CBA3Y BbICKa3bIBaHMe
I1. H. CaBuikoro, KoTopoe XapakTepusyeT ero Io-
HIUMaHIeE eBPa3MUIICKON KynbTyphl: «HOBYIO KynbTy-
Py, — IIMCaJl OH, — MOXKHO CMEMIMBATh CO CTAPhIMM U
CYeCTh IIPOCTOI KOMOMHALVEl YIX 971eMEHTOB TOb-
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KO B TOM C/Iy4ae, €C/IM Mbl, CTPeMACh ee II03HATb,
CMOTpPUM He Ha ee CyObeKT, a Ha ellje He OCBOCHHBII
UM CTPOUTE/NbHbIA MaTepyal — Ha OKPY>KaIoIIYIo
€ro Cpefly U Ha ellie He NlepeBapeHHble MM MHOPOJ-
Hble Tea. Korga Mbl roBopuM 06 " a7eMeHTax" Kyib-
TYPBI, O ee "3aMMCTBOBAHMAX ¥ O "B/IVSIHUY ' HA Hee,
MBI JleflaeMCsl JKepPTBOJ NOBEPXHOCTHBIX Habmope-
HIIL, IPMHMMAA 33 CBOMICTBEHHOE KYJIBTYpe TO, 4TO
ellle €10 He OCBOEHO, MM HA3bIBas YYXXMM TO, YTO
KOTJIa-TO OBUIO 4yXMM, HO 3aTO U COBCEM APYIUM.
C BHelIHeil TOYKM 3peHMA HET CaMOCTOSATEIbHbIX
KY/IbTYP, 160 HM OfHA 3 M3BECTHBIX HAM He CBa-
JIMJIach TOTOBOII ¢ Heba, HO BCe POIVIIUCH B KaKOI1-
TO YK€ CYILeCTBOBaBIIeN cpefie APYIUX KyIbTYP.
Ho mo cymecTBy BcsAKas KylIbTypa B COOCTBEHHOM
CMBIC/IE 3TOTO CI0BA CaMOOBITHA 1 POKHAETCA Kak
HeYTO abCOMIOTHO HOBOE U CrieljuduuecKoe, 4TO Mbl
U BBIpaXkaeM, Korja rosopum o6 "mpee” mmm "myxe”
faHHOI Kynbrypbl» [CaBunkumit 1997:21]. U panee:
«Becp cmblcn u madoc HALIMX YTBEPXKIEHMII CBO-
ANTCA K TOMY, 4TO Mbl OCO3HA€M ¥ IIPOBO3I/IAIIAeM
CylIecTBOBaHye 0000 eBPasuiiCKO-PyCCKOI Kyib-
TYPBI ¥ 0COO0TO ee CyObeKTa Kak CMQOHMYECKOI
nnyHocTy. HaM yXe HeOCTaTOYHO TOTO CMYTHO-
ro KYJIbTYPHOTO CaMOCO3HaHMA, KOTOpoe OblIo y
CTaBSIHOQUIIOB, XOTS MbI ¥ YTUM VX KaK Hanbosee
HaM 1o Ayxy 6mmskmux. Ho Mbl pemmTtenpHo or-
BepraeM CYIIeCTBO 3amajgHndecTa (He 3amaja Kak
takoBoro. — F0.C.), T. e. oTpuiaHye caMOOBITHOCTI
U, B KOHIIe KOHIIOB, CAMOT'O CYIL|eCTBOBaHMA Hallell
KynbTypbl» [CaBunknmit 1997:20-21].

WV, nakoHel, mocnegHee. MOXXHO OTYacTU CO-
IJIACUTBCA € TeM, 4TO [yl PaCIPOCTPAHEHNS eBpa-
3MIICKOII MJIeM eli He BCETMla XBaTaeT ay TEHTUYHOCTH
U TIpMBJIEKaTeNbHOCTU. Takoro popa 3aMedaHM:A
KacalTcs M000T0 M3 COBPEMEHHBIX POCCHUIICKIX
KOHIIENITOB, O 4eéM KOCBEHHO CBUJETENbCTBYET OT-
CYTCTBME B HallleM OOIIecTBe HAL[IOHAJIbHOI MJIen,
KOHCOMUAMpYIOLIell  OONMBIIMHCTBO — POCCUICKUX
rpax/aH. BmecTe ¢ TeM, B CMTy OTMEYEHHOT'O BbIlIE
KOMIIJIEKCHOTO, Pa3HOCTOPOHHETO XapaKTepa eBpa-
3UIICKOTO y4YeHM)sA, BIIOIHE MOTYT OBITb BBIJie/ICHbI
OT/ieNIbHbIE WJieW, HOCALIME JIOBOJIbHO IIPYBJIEKa-
TE/IBHBIN ¥ ONM3KMII K MEHTA/IUTETy POCCUSH Xa-
pakrep. Takum, Hampyumep, MOXeT CIY>XHUTb IIO-
JIOKEHNe IPOrpaMMHOIO [IOKyMeHTa eBpasuiilieB
0 TOM, 4TO «€BPa3MiICKOe TOCYHAPCTBO ABJIAETC
rOCYJapCTBOM TPYZAALIMXCSH, TOCYHapPCTBOM COLU-
aJIbHOJ CITpaBe/IMBOCTY M IpaBabl» [Poccusa Ha
nopore...1996:40]. Becbma npuBiekatenbHa u upes
Oparcrsa Hapopos EBpasuiu, koTopas, 10 CyTH, BbI-
HOJIHAET POJib ITIABHOTO IIOCTY/IaTa 3TON KOHIIeN-
LY.
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Henb3a mpu 3TOM He YYMTBIBATb UM TO 00CTO-
ATENbCTBO, YTO HOBENIIAS IIOCTUHAYCTpPUA/TIbHAS
3M0Xa PafIVIKa/IIbHBIM 00pa3oM OTINYAeTCA OT 3II0-
XV VIHZYCTPMANN3Ma, KOIZla CO3[aBaoch eBpasuii-
CTBO. B 3TOM OfIMH 113 €T0 HETOCTATKOB ¥ MI3BECTHAA
MICTOpUYECKas OpaHNYeHHOCTD. JKI3HD coBpeMeH-
HOTO 001IleCTBA OIpefie/IsIeTCs TAKUMM 00CTOSATENb-
CTBaMI, KOTOPBIX He ObIIO cTo j1eT Hasaz. [loaTomy
Hallla 33/ja4ya COCTOUT B TOM, YTOOBI HE TONBKO CO-
XPaHUTb, HO U Pa3BUTb OCHOBHbIE, BbIJEprKaBILIe
VICTIBITaHMA BpeMEHeM MieU YHVKA/IbHON KOHILeIl-
LML

KimoyeBoe 3HaueHue I yCIEUTHOCTY eBPa3nii-
ckoro mpoekra Poccum Oymer mMeTh paspaborka
aJITOpUTMa Pa3BUTHUSA, OTINYHOTO OT PasBUTHUA [IO-
roHsAmoomero. JIorHaTh 1 JaXe IeperHath 3amaj B
KaKMX-TO OTPAC/IAX CIy4anoch, M He ogHaxabl. Ho
HalITV COBEPLIEHHO HOBYIO INApajUrMy KOPEHHOI
MOJIepHU3ALMY YAANIOCh JIUIIb pa3 — B pe3y/bTare
KOMMYHICTUYECKOTO 3KCIepuMeHTa. MOXHO ero
II0-Pa3HOMY OLICHMBATh, HO He ClIefiyeT 3a0bIBaTb,
4TO Ha npoTshkeHnu psga gecartuaernit CCCP 6but
VICTOPUYECKMM JIMJEPOM, BHECIIMM pellaoluil
BK/IAJ B pasrpoM ¢ammsMa, OTKPBIBLIIMM KOCMU-
4eCcKyIo 3py, 6osblie APYrux CHOCOOCTBOBABLINM
nexkononysauyy mupa [bysnos 2009:11]. IIpu so-
OOM OTHOLIEHMM K COLMAIbHOM MOJEIM HAIIero
OBIBILIETO TOCYAPCTBA OYEBUIHO, YTO caM (PAKT ero
CYI[eCTBOBAHYA, MacIITab NeATEeIbHOCTY, BINAHME
Ha MUPOBOE pasBUTHE ellle Aoiroe BpeMsa OyayT
CKa3bIBaTbCA Ha BHEIIHEI I BHYTPEHHEN IO/IMTUKE
coBpeMeHHOI Poccum.

2. OcHOBHbIE ONIOKEHNA eBPa3UIICKOI
KOHIIENIIMM B KOHTEKCTe MeXKyHapOTHOI
nonutukn Poccun.

Kakne e moCTy/maThl KJIacCU4YecKoil eBpasmii-
CKOJI KOHIIETILIMM MMEIT Hanboree BaKHOE 3Haue-
HUe JIJI1 COBPEMEHHON MEXYHAPOLHOV IONMUTUKN
Pz

OueBnpiHO, YTO HpPEXJE BCEr0 pedb JO/DKHA
uaTH 06 0OOCHOBAHHBIX €BpasUilLlaMI 0COOeHHO-
CMAX 2e0epagueckoeo nonoxeHUs, OIpeaeAoIero
reoIonuTHYecKoe mnosuiuonnuposanne Poccum -
Espasun. Ilo muenmio A. I. JlyruHa, eBpasmii-
upl, n npexpe Bcero II. H. CaBunxuii, 6pUIN nep-
BBIMM POCCUIICKMMM y4€HBIMMU, OCBOUBIUMMMU 3TO
HalpapjieHMe Hayku o0 obmjectBe. «Ommosmums
Bocroka n 3amapa, 6yp)KyasHOro MepKaHTUIN3Ma
u mmbepanusMa, C OFHOV CTOPOHBI, U VMIEOKpATH-
4ecK1xX GOpM — C APYTOIi, TPEeKPACHO OCO3HABA/IACH
Y OCMBIC/ISIIACh eBpasmitamm» [[lyruu 1997:255].
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EBpasuiickasi TreonoinTHKa IpefcTaBisieT co6oit
KOHIIENTYaNN3aLVI0 CTPaTerndecKnx, KyIbTypHbIX
U IYXOBHbBIX MHTEPECOB PYCCKUX 3eMeflb KaK «Ieo-
rpadudeckoit ocu ucTopun». «Y eBpasmiilieB "0Cb
ucropun’' obperaeT CBOIl rONOC, IPOH3UTENBHO 1
OJIHO3HAYHO 3asBysieT 0 cebe» [[Iyrnu 1997:255].
Teononunyecknii kKonnent «Poccus — EBpasusa»,
CBA3aHHDBII ¢ obecredeHneM 6aaHca 3allafHOrO U
BOCTOYHOTO BEKTOPOB €€ BHEIIHel! OMNTHUKH, ITpe-
floTIperienAeT BCIo IOTUTHYECKYIO ICTOPUIO CTPAHBI,
a TaKkKe OOYCTIOB/IMBAET M COBPEMEHHbIE MMIIEepa-
TUBbl €€ MEXIYHAapOJHOI >KU3HEeATeTbHOCTH.
«Vcropua mocnegHUX ABYX CTONETUI CBUJETENb-
CTBYeT, — cupasefiuBo orMedaeT M. JI. Tutapen-
KO, — 4TO JH00bIe MOIBITKNA POCCUIICKOI MOMUTUKI
JIeVICTBOBATbD, CKJIOHAACD B OHY CTOPOHY, OyAb TO K
EBpore nnu BocToky, Hemsbe>XHO BefyT K pacKauke
¢dyHzaMeHTa 001IeCTBA U TOPLIBAIOT OCHOBBI KY/Ib-
TYPHOI MIEHTMYHOCTU HAPOJOB, NMUIAIT CTPaHY
rMOKOCTY B IIPUHATIY KIIIOUEBBIX PELIEHNUIT O CBOEM
Oynyuem. J/Inip ocosHaHMe Hepa3pbIBHOI 1I€/I0CT-
HOCTM JBYX BaXXHENIINX CTOPOH IOCYHAPCTBEHHON
UIeHTUIHOCTH, T. €. 3alaJlHON ¥ BOCTOYHOI, IIO-
3BonseT Poccyu yBepeHHO U CTabMIbHO ABUTATHCA
BIIepef], COXPAaHATb JOOpbIe OTHOLIEHV COTPYLHMU-
4eCcTBa JI COPA3BUTUA MEXy BCEMM Hapo#aMM, Ha-
cestroluMy Haury crpany» [Turaperko 1998:88].
BaxHoe 3HaueHmMe I BHEITHEIIONMUTUYECKON
JOKTpUHBI Poccuy mMeeT eBpasmMilCKmil MOCTy/IaT O
MECTOPa3BUTUI Hallell CTPaHbl KaK HEOTHEM/IEMOI]
XapaKTepUCTHKe ee reorpadeckoro U reoromnT-
4eCKOro CTaTyca B M1pe. BcecTOpoHH:AA 1 ieTa/ibHasA
paspaboTKa [JAHHOJ KaTeropuym KakK YHUKAIbHOTO
CI/IaBa IPUPOJHBIX, COLMATbHO-9KOHOMUYECKUX U
KY/IbTYPHBIX (DaKTOPOB II0 IIPaBy MOXeET IPeTeH/[0-
BaTh Ha HAy4YHOE OTKPbITHE MUPOBOTO 3HavyeHu:. He
HIOBTOPAA Y’Ke BBICKa3aHHbIe COOOpayKEeHNs Ha TOT
CYeT, 3aMeTHM, YTO y4eT IIPUPOIHBIX 0COOEHHOCTEN
Y COLMA/IbHO-3KOHOMIYECKOro 00yCTpoiicTBa Tep-
putopun rocypmapcrBa (Poccuy) kpaiiHe BaxkeH He
TOJIbKO /1711 BHYTPEHHETO Pa3sBUTIA CTPAHbIL, HO U [/
MEeXIYHAapOJIHOro coTpypHmdecta'. Peub mper 06
y4acTUM B MEXIYHAPOJHOM pasfie/leH!H TPY/a, O Co-
BMECTHBIX 9KOHOMMYECKUX IIPOEKTaX U IPOrpaMMax,
0 MEX/JyHapOJHOII TOPrOBOI IeATEeIbHOCTU I T. .
Kpaiine Ba>kHy0 posib ()aKTOpa BHEIIHEIIOIUTH-
4eCKOII IeATEeIbHOCTI COBPEMEHHOII CTPaHbl UTPaeT
€BPa3UIICKUII KOHLENT, CBA3AHHBIN C IIOHMMAHNEM

Poccum - EBpasum kak 0c000T0, CaMOCTOATENb-
HOTO KynbmypHo2o mupa. VIMeHHO eBpasuiiam
OPUHALIEKUT PAJ BaKHBIX [ COBPEMEHHOIO
MEX/YHapOJHOIO IIpaBa IOJXO[0B OTHOCUTEIbHO
HOHVIMAHVA PO/ KY/IbTYPBI KaK (paKTOpa LMBIUIN-
3aIMIOHHOTO pasBUTHs. Peub mzeT o caMOOBITHO
LIEHHOCTY KY/IBTYP BCEX HApOJOB, 00 OTCYTCTBUM
MepapXun B OLieHKe TUX KY/IbTYp, 06 OMAacCHOCTH
yTparbl CaMOOBITHON KyJIbTYPbl HAPOOB U MX JIy-
XOBHOII flerpajjaliuy IIpy IOIBITKAX HACUIbCTBEH-
HOTO IIPUOOIEHNsI «OTCTA/NBIX HAPOJOB K Oraram
LIVMBWIM3ALUM B TIpoliecce eBpomemsauum» [Tpy-
6enxoir 2015:27] u T. 1.

CoOTBETCTBYIOIIMIT METOROIOTMYECKNIT TIOXO
MO3BO/IWII eBpasuiiiaM passuth upero H. . Janu-
JIEBCKOTO U C/IABAHO(UIIOB O HONUYEHMPUIME MUDPA,
YTBEP>K[AIOLIYI0, YTO MUDP COCTOUT He U3 MMpO-
BOTO IieHTpa (Kak mpaBuio, 3amnajgHoit EBpornsl) un
OCTaJIbHOI Hepudepny, a U3 pAfa paBHOIPABHBIX
LEHTPOB-IVBWIN3ALNUIL, K 4MUCTY KOTOPBIX OTHO-
curca u Poccns - EBpasnsa. Kaxpplit u3 aTux IeH-
TPOB CaMOJOCTaTO4YeH, OT/INYAETCA BbIPA’KEHHBIM
CBO€OOpasyeM 1 MCTOPUYECKUM OIIBITOM U JO/DKEH
PasBMBATbCA 4Yepe3 CAMOIIO3HAHME HaCe/IAIINX
€ro HapOJiOB U TeéM CaMbIM OCYILECTB/IATh CBOE Ha-
3HaueHye Ha 3emye [Poccus Ha mopore...1996:25].
Vpnes nonuieHTpUsMa OTPULIAET U CYLeCTBOBAHNUE
YHUBEPCA/TIbHOTO IIpOIlecca, a TaKXKe JMHETHOCTDb
MICTOPMYECKOTo pasBuUTys. B fanpHeiiem oHa 6b11a
passuta B Tpynax JI. H. Iymunesa, o6ocHoBaBiiero
KOHIIENIINIO 3THOT€HEe3a, T. €. 3THUYECKOIO pasBU-
TVS LUBWIN3ALNIT (9THOCOB, CymepaTHOCOB) [KeH-
nepraits 2020:258-268].

CuHres reorpadmueckoro (reononuTnyecKoro)
NOAXofa K IMoHMMaHuio pomu Poccum - EBpasun B
MMpe, JMCC/IEIOBAHNA €e MECTOPasBUTHA, a TaKXKe
0COOEHHOCTeIT KY/IBTYPBI A/l eBPasuilllaM OCHOBa-
HIsI BECTM pedb O CYIIECTBOBAHMM Ha ee IPOCTOpax
0c00011 IUBMIN3ALMOHHON o61HOCTH. CTep)kKHeM
9TOJI LMBIIN3ALVIOHHON OOIHOCTY BBICTYIIAET BHY-
TPeHHee eVIHCTBO U LIeJIOCTHOCTb KyIbTyphl. Poc-
CKs, «KaK ¥ JIpyre MHOTOHApONHBbIE KY/IbTypHbIe
eIMHCTBA, MHAVMBUIYaIU3UPYeT 4€lIOBEYEeCTBO, SAB-
JIAIS1 €T0 eMHCTBO BO B3aMMOOOIIEHNM C HUMU, Y T10-
TOMY, OCYLIeCTB/IAAA Ce6s1, OCYILIECTBIsAET CBOO 001Ie-
4e/I0BEYeCKYI0, "MICTOpMYecKyo muccuio'» [Pocens
Ha ropore...1996:22]. [IuBnmM3anMOHHBIT TTOAXON, K
OlieHKe Cy TV ¥ OfHOBPEMEHHO IoTeHmana Poccun -

' Tak, M.H. CaBUUKWMIA, B YaCTHOCTIN, OTMEUAET, YTO €CTeCTBEHHble 6oraTcTBa EBpasum 1 nx pacnpeneneHne oTKpbIBatoOT el
NyTb K 9KOHOMNYECKOMY CaMOfaB/IEHNIO 1 NpeBpaLLatoT eé B KOHTUHeHT-okeaH [CaBuukmi 1997:21].
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EBpasum 10/KeH J1eXKaTb B OCHOBE OLIEHK!M MacIlTa-
00B U XapaKkTepa BHEIIHEl MOIUTUKI COBPEMEHHOI
Poccun. Orcropa crepyer, 4To 1 10 CBOEMY UCTOPU-
geckoMy Macmtady Poccus onpeneneHHO He MOXKeT
paccMaTpuBaThCA KaK PerMOHasIbHAA JIepKaBa, Jaxe
HeCMOTpsA Ha Ha/muye mpobieM U TPYZHOCTeil co-
BPEMEHHOT0 I'OCYJAPCTBEHHOTO CTPOUTENbCTBA.

BakHeliee MONMOXKEHNE €BPA3UIICKON  JOK-
TPVHBI CBSI3aHO C OLIEHKOI 0CO0O0JI POJM PycCKOTO
Hapoyia, pycckoit Kynbrypbl B Poccun — Eppasum.
Hepno6pocoBecTHble KPUTMKM €BPasuiiCTBA IpuU-
HJCBIBAIOT €My HEe[OCTaTOYHYI0 «PYCCKOCTb», He-
I0OLIEHKY 3HAUMMOCTY BEIMKOPYCCKOTO Hayazia B
OCHOBHBIX IIOCTYy/IaTax 3Toil KoHuenumu [Hapou-
HuiKast, Msmo 1995:128-137]. Mexpay TeM ocobast
POJIb PYCCKOTO HapOJa U €ro KY/IbTYpPbl BHICTYIIAET
OTIIPABHOJ TOYKOJ TEOPETUYECKUX IIOCTPOEHUI U
IPAaKTUYECKUX BBIBOZIOB KIACCHYECKOTO €BPasmii-
cTBa. «Onpepensas PyccKyIo KyIbTypy KaK eBpasuii-
ckyto, — orMevaet II. H. CaBuuxmit, — eBpasuiiiibt
BBICTYTIAIOT KaK OCO3HAaBaTENN PYCCKOTO KYIbTYp-
HOTro cBoeoOpasus. B sToM OTHOLIeHMM OHM MMe-
I0T ellle OOJIblle TIPeAUIeCTBEHHIKOB, YeM B CBOUX
4ICTO reorpaduyecKyux onpefieeHNAX. TaKoBbIMM
B JJAaHHOM C/Ty4ae MOJKHO IIPU3HATh BCEX MbIC/IUTE-
JIeit CIaBAHOMIIbCKOTO HAIIPAB/IeHN)sA, B TOM YMCTIe
Torons n [locroeBckoro (kak ¢umocodos-my6mm-
11cToB). EBpasuiiupl B 1je1oM psifie ujeit ABIAIOT-
CA IPOJOJ/DKATEIAMM MOLIHOM TPafMLMy PYCCKOTO
¢unocodckoro u MCTOPUOCOPCKOro MbILITIEHUS»
[CaBuuknit 1997:44]. [Toatomy, ¢ OZHOJ CTOPOHBI,
0e3 ompefessLIell, CTEP>)KHEBOI PO PYCCKOTO
Hapozia 6eCCMBIC/ICHHBI BCe eBPa3MIiiCKIe OCTpoe-
HMs 1 KOHCTpyKiyn. C apyroit — 6e3 eBpasmiicTa
HEBO3MOXXHO afleKBaTHO OLEHUTb POIb PYCCKOTO
Hapofia, PyCCKOro Hayana B MupoBoii ucropun. Ort-
CI0fJa CJIEflyeT, YTO COBpEMEHHbIE BHEIIHEIOIUTNYe-
ckue HOKTpuHBI Poccuu («pycckuit Mup», «pycckas
JIOKTPUHA» U [ip.), OPMEHTUPOBAHHbIE Ha IIPU/aHMe
HOBOTO MMITY/IbCA Pa3BUTUIO PYCCKOTO 3THOCA, TaK-
Ke UMEIOT eBpasuiicKie KOpHIL.

Jnsa BbICTpaMBaHMA MOJEIM BHYTPEHHEN U
BHEIIIHEN MOJIMTUKN COBpeMeHHoN Poccum kpaiine
3HAYMMYIO POJIb MIPAIOT €BPasMilCKMe MOAXOAbl K
(bOpMMPOBAaHUIO HOBOTO THUIIA MEHHAUUOHATLHDIX
U MeHKOHMEeCCUOHANIbHbIX OTHOLICHUIT B IIpefienax
Poccun - EBpasum. «BakHerliien cCTOpOHON eBpa-
3UICKON KOHIEMINM, TTOMIUMO reorpa(bmqﬂocm,
ABJIAETCA €€ ITHONOIMYHOCTb. OCHOBOIONOXHUKI
€BPA3MIICKOTO YYeHMsA He TOIbKO YAeIa 6onb-

IIoe BHUMAaHUe STHUYeCKMM npobrnemam Poccun,
HO ¥ IPEBPATUIN 3THUYECKYI0 COCTABIIAKLIYIO B
OfMH U3 CTep)KHeil CBoell KoHuemuuu» [Poccus
Ha 1opore...1996:26]. Baxueitumm Qakropom,
Ormarofjaps KOTOPOMY B Ipefieiax eBpas3UiiCKoro
IPOCTPAHCTBA OBbUI HAKOIUIEH YHMKAJIbHBIN OIBIT
MEeXHAL[IOHAJIbHOTO 1 MEKKOH(ECCHOHATbHOTO
COTPYJHMYECTBA, CTajla pycckas Kymprypa. «Pyc-
CKasd Ky/NbTYpa, — CIPaBe/INBO OTMEYAIOT aBTOPDI
¢dyHmamenTanbHoro Tpysa 'Pycckas mokrpuHa', -
3TO BBICOYANIIAA KY/IbTYPa YCBOEHNUA COLMATIbHBIX
ILleHHOCTel1. Pycckie, ycBanBast KynbTypHble 6orar-
CTBA Pa3/NMYHBIX TPAJULINI, IPEIIIOYNTAIOT HU OT
4Yero He OTKA3bIBATbCS, HU OT 4ero He OTPEKaThCA.
Brarogaps sTomMy KadecTBy Halleii KyabTypbl B Poc-
CUM MOXKET YXKUTbCS BCe LIEHHOE, YTO BBIPAbOTao
JesioBevecTBO» [Pycckas mokrpua ...2008: 29-30].
BeeneHHas eBpasmiiliaMu 3a/J0JITO 10 COBPEMEHHDBIX
HayYHBIX pa3paboToOK KaTeropys «poccuiickas (es-
pasuiickas) MHOTOHAPOJHAasA HalMsA» B KOHLIEHTPU-
POBaHHOM BU/Jie OTPa’KaeT BbICOYAIiIINe CTaH/APThI
MeXHAIlMIOHAJIbHOTO COIVIacys, B3aMMHOIO ydera
uHTepecoB. II0CKO/IbKY BHEIIHAA NOMUTUKA €CTb,
IO CyTH, IpPeJJIO’KeHNe BHYTPEHHE!, TO 04eBUHO
cTpemiienne Poccun KynbTuBMpOBaTh 3TH JKe IieH-
HOCTU ¥ IPUHIMIIBI B CBOMX MEX][YHapOJHbIX Jle-
7aX, BO B3aMMOOTHOUIEHMAX C JPYTUMMM HapofaMu
Y TOCYZlapCTBAMIL.

BrionHe oueBMIHO, YTO Ha3BaHbIE BbIIE IIOCTY-
JIaThl €BPA3UIICKON Te€OpUM IIPU >KeTaHUM BIIOJIHE
JIETKO ¥ OPTaHMYHO MOTYT OBbITh TPaHCHOPMMPO-
BaHbl B CUCTEMY NPUHUUNOE BHEUIHEN NOTUMUKU
coBpeMeHHOI Poccum. B aroit ¢BA3M B Hay4HOI
NUTEpAType CIPaBEIMBO OTMEYAETCs, YTO CErof-
HA VICKJIIOUMTENIBHO aKTya/lbHa Ipo0ieMa TOro, B
KaKOJl Mepe eBpasMilCKMIl IPOEKT MOAXOAUT I
pellleHns KOHKPETHbIX 3afjay, CToAmMX nepep Poc-
cueit [The Law and Policy ... 2021:634-636]. Vnaue
rOBOPs, HEOOXOAMMO BBIACHUTD, MOXKET /U €Bpa-
3UIICTBO KaK JOKTPUHA/IbHOE y4eHe BBICTYIIATh 6a-
3011, OCHOBOJ /11 MHTETPA/IbHON TEOPUN Pa3BUTUA
coBpeMeHHoI1 Poccuiickort Penepariuy mnu, Hapo-
TUB, TMLIb OT/ie/IbHbIE €€ COCTAB/IAIONE OKaXKYTCA
HOAXOAAIIMMMY JI BK/IOYEHNs B IPYHIUIINAIBHO
UHYI0 1o Ayxy Teoputo. IlocnenHror, pasymeercs,
MOXKHO B IIOIMTMYECKUX Lie/AX Ha3BaTb eBPasmii-
CKoJI (HeoeBpa3mIiCKoit), HO OHa OyzieT MMeTb C Iep-
BOHAUa/IbHBIM (JJOKTPMHAJIbHBIM) Y4YeHMeM JIVIIb
BHellIHee 11 OTAa/leHHoe cXofcTBO [Poccus Ha mopo-
re...1996:38-39]2.

2 MOHO COrnacuTbCs N C [PYyrim yTBepXaeHnemMm aBTOpPOB: <<r|penCTaBJ'lﬂeTCF|, yTO pOCCI/IVICKO-EBpa3I/II7ICKaF| unsunmnsaumna,
O6'be,EI,I/IHF|}OLLlaF| MHOro4yncsieHHble Hapoabl BocTtouHonm EBpOI'IbI 1 A311, OKOHYATENIbHO He CyloXkKmnacb HU K 1917 T, Korga
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MPABO W MOJINTUKA

t0.1. Ckypatos

Ha ceropHAIIHNII IeHb MOXKHO KOHCTAaTMPOBATh,
4TO KJIacCMYecKas eBpasMiicKas KOHLENLUA [o-
BOJIPHO BBIOOPOYHO, parMeHTapHO VCIIONb3yeTCs
BO BHEINHEN 1 B 0COOEHHOCTI BO BHYTPEHHeI! 10~
nuTuKe coBpeMmeHHoi Poccun. Ilpexxae Bcero, ato
OBUIO CBOVICTBEHHO I NEPBOTO 3TAlla PasBUTHA
CTpPaHBI KaK CaMOCTOATEIbHOTO CYyObeKTa MeKIyHa-
POIHOTO IpaBa, A/Is KOTOPOTO ObII XapaKTepeH sAB-
HbII1 KPEH B CTOPOHY HEKPUTUYECKOTO 3aIMCTBOBA-
HIS 3aNa{HBIX TMOepaIbHBIX LIEHHOCTel (BapuaHT
ONIJCAHHOII eBpasmiiiaMu eBponensauyuu Poccun).
[Tockonbky Poccusa BcTynmia Ha pbIHOYHBIA IYThb
CO 3HAYMTENbHBIM OIO3/laHMEM, €€ KOHKYPEHTbI He
IPOCTO YIUIM Ja/leKO BIiepel B 00/1acTU pasBUTHA
0011eCTBEHHBIX IHCTUTYTOB, & CO3A/IN CUTYALUIO,
IIpU KOTOPOI MaccOBO€ MCIIONIb30BaHME UX MOJe-
7eii pasBUTHA B IPOLIJIOM 33a4acTYIO fleNla/lo HEBO3-
MO>KHBIM YCIEIIHOE C/le[loBaHNe 3TUM MOJIe/IAM B
HACTOAIEM. B 5KOHOMIMKe 3TO BBIpaXKaeTcs B [IO-
Ka3aHHOCTY HEBO3MOXKHOCTM YCIIEHIHOTO [OTOH-
IOIIETO PA3BUTHA, B )KU3HY — IIPUMEPOM, KOIfia KO-
7iest Ha fopore yrny6seTcst u pa3buBaeTcs Tak, 4To
II0/Ib30BATbCS €10 CTAHOBUTCA HEBO3MOXKHO. Kpome
TOTO, Pa3BUTbIE CTPAHBI, IIO/Ib3YACH IIPABOM IIEPBO-
OTKpbIBaTe/ld M JOMMHUPYIOIIUM IOIUTUYECKUM
B/IUsIHMEM (KOTOpoe Ipu jmbepanbHbIX pedopmax
1990-X TOZOB HOCUIO XapaKTep NPsAMOrO BHEIIHE-
O yIpaBjIeHVs), BeCbMa MOC/IE0BATeIbHO IPOBO-
AVIN TIONIUTUKY cfiep>KuBaHusA Poccun B BrIrofiHOM
Ui cebs IPOMEXYTOYHOM COCTOSTHUM, KOIZIa OHa
He TPO3UT COCEAM CBOMM PaspyIIUTEIbHBIM 1 [
HJX KPaXOM, HO He CIIOCOOHA He TO/IbKO 3allMIIATD,
HO JIa)Ke I 0CO3HABaTb CBOM HAIlMOHA/IbHbIE MHTE-
pecnr [demsrun 2002:31].

B mocnenHue rofpl HaMeTUIACh TEHJEHINA Bbl-
PaBHUBAHMUA OJHOCTOPOHHETO YK/IOHA K 3allajIHbIM
NMOepaIbHBIM LIEHHOCTAM, IIOCTENIEHHOTO O0CO3-
HaHUA MCTOPMYECKOI TpajiulMy ¥ TIOUCKA MJeH-
TUYHOCTM CTPaHbl BO BHYTPEHHEN ¥ BHEIIHEN
nonutuke. OmpeyieNieHHble HaJIeXK bl BCeAeT Mpo-
BosrnamenHasA B. [TyTMHBIM IPUBEPKEHHOCTD UJiEN
eBPa3MIICKOIl MHTErpaLy’, a TaKXKe TIOC/IeHe aK-
LIEHTHI BO BHEIIHeN monutnke PO.

ITepectpolika Ha eBpasuiiCKI€ PENbChl IIPOMCXO-
T He BCeTr/a MOC/Ief0BaTe/IbHO, 00IIeCTBEHHO-II0-
JIUTIYECKOe CO3HaHMe MEHACTCA He CTONMb OBICTPO,

KaK XOTe/I0Ch Obl. [Take B BaXKHBIX KOHLIEIITYa/IbHBIX
OLIeHKaX HAaO/II0Jal0TCAA CIIOPHBIE, He BIIVIChIBAIOLIN-
ecsl B KJIACCUYECKYI0 €BPa3UiICKYI0 KOHIIEIIINIO Te-
3uchl. Tak, B OfIHOM U3 IPOrPaMMHBIX JJOKYMEHTOB
IPUMEHNUTENbHO K €BPasuilCKOMy BEKTOPY pasBU-
TUA CTPaHbl YTBEpXKAAaeTcA: «EBpasuiickuil cows —
OTKPBITBII IPOEKT. Ero pasBuTie He IPOTUBOPEYUT
eBpoIieiickoMy BbiOOpY. EBpasuiicknmii corwos Oyzmer
CTPOUTbCS HAa YHUBEPCANbHBIX MHTEIPAllMOHHBIX
NPMHLUMIIAX KaK HeoTbeMIeMas dvacTb bosbion
EBpormbl, 00beHEHHO eIMHBIMYU II€HHOCTSAMM
cBOOOJIDI, IEMOKPATUM PHIHOYHBIX 3aKOHOB»'. Bo-
NEPBBIX, NOIIMHHO eBpasuiickas nonmutuka Poccun
VICK/II0YAET CYTy00 eBPOIEeIiCKIil BBIOOP, ITOCKONIBKY
UMeeT [IBYXBEKTOPHYIO HaIlpaB/IEHHOCTD: Ha 3amaj
u Bocrok. Bo-BTopbIX, He 6ecCriopHO yTBepXKaeHue
00 yHMBepCabHOM XapaKTepe MHTeIpPaIYOHHBIX
npuniunos EC u Espasuiickoro corosa. VnTerpa-
LJIOHHBIE IIOfIXOfIbl MOTYT, KOHEYHO, COJepKaTb
o61yIe MOMEHTBI, HO B L[e/IOM OHM OIpPee/IAITCA
crienuKoit CyObeKTOB MHTETpaluy, ee Le/saMu,
3ajlayaMy, CTENEHbIO eMHEHVA COOTBETCTBYIOIINX
cep 0OLIECTBEHHOI >KM3HM, @ TaKXKe TpafyLys-
MU, KYJIbTYpOil U T. i. HakoHell, B-TpeTbuX, BIIOJIHE
OYEBU/IHO, YTO LIEHHOCTU CBOOOMDI, IEMOKPATUM 1
flaKe PBIHOYHDBIX 3aKOHOB OT/IMYAIOTCA pasany-
HbIM HamojHeHmeM. VI pmaneko He Bce eBpoIel-
CKM€ LEHHOCTM BOCIHPMHMMANOTCA €BPasUIICKUM
Co001IIeCTBOM HApOROB 1 rocygapcts. IIpu arom,
KOHEYHO, KpailHe OCTOPO)KHO HY>KHO OTHECTHCb
U K NOJy4YMBIIEMY HOCTAaTOYHO LIMPOKOE PaCIpo-
CTpaHEHMeE Y MOIMTONOrOB Tesucy o «Bemmkoi Es-
pore or JIuccabona mo BrmapmsocTokay, KOTOPbIIA,
IO CyTH, CTUpaeT EBpasuio ¢ MOMUTIYECKON KapThl
M1pa. VIMEHHO B 9TOM HaIlpaBIe€HNUN [IOITA/IKUBAET
Poccuro u nebesnissectusniit 3. Brxkesuuckmit: «Jna
Poccuy enuHCTBEHHDII T€OCTpAaTETMYeCKUil BbI-
60p, B pe3y/bTaTe KOTOPOTO OHAa CMOIJIa OBl UTPATh
peajibHyI0 po/ib Ha MEXJYHAapOJHOI apeHe 1 IIO-
JIy9UTh MAKCUMAaJIbHYI0 BO3MOXKHOCTb TpaHC(op-
MUPOBAThCSA ¥ MOJIEPHM3NPOBATH CBOE OOIIECTBO, —
ato EBpomna. /1 aTo He mpocTo kakas-Hubynb Esporna,
a TpaHcaTaaHTUYecKas EBpomna ¢ pacmmpsAomyMu-
cs1 EC u HATO. Taxasa EBpora... mo-npexxHemy tec-
HO cBsi3aHa ¢ AMepuKkoit» [Bxesuncknmit 1998:142-
143].

pyxHyna umnepus, Hu K 90-m rogam, korga pyxHyn Cotos. Bce 310 rosopuT 0 LBUAM3aLMOHHOM XpynkocTt Poccun-Espasun»
[Poccua Ha nopore...1996:39]. BmecTe ¢ TeM peasibHOe pa3BUTHE MONUTUYECKON MPaKTUKN He BCeraa CBUAETENbCTBYET 06

ylLLep6HOCTN CaMoii naen.

3 Cm.: MyTurH B.B. HoBbI MHTErpauuoHHbIii NpoekT ans EBpasun — Gyayliee, KOTOpoe PoXAaeTcs cerogHsa. — Mzeecmus.

4,10.2011.
4 Tam xe.
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BmecTe ¢ TeM clefyeT KOHCTaTMPOBaTh, YTO 3a
MOCTIEIHME TOAbl €BPA3UIICKMIT BEKTOP BHEILIHEN
nommTuky Poccuy craHoBUTCA Bce Gonee o4eBmf-
HbIM. YTBepKfleHHas YKasoM IIpesupenra P® ot
30 HOs16pst 2016 1. KoHIjenuus BHEIIHelT HOMTUTUKN
Poccuiickoit Gepepanuy [OCTaTOYHO MIMPOKO BOC-
IPYHSATA eBPA3UIICKIE UJIeN Y IPYHINIIBI.

B xoHmenmumu BHeNIHEN MOAUTUKN, OIL[eHMBAO-
Ileil COBPEMEHHOE COCTOsIHME MMpa, OTMeYaeTcs,
YTO OH «IIEPeXMBAeT IIepMOf, IMTyOOKNUX IlepeMeH,
CYIIHOCTb KOTOPBIX 3aK/II0O4aeTcss B (HOpPMMPOBa-
HUM TONMNLEHTPUYIHON MEX]YHAPOIHONM CUCTEMBI.
CTpyKTypa MeXHYHapOJHBIX OTHOLIEHMII IIPOJOI-
KaeT yCIOKHATBbCA. B pesynbrare mpomecca rmoba-
NM3ALUM CK/IAJbIBAIOTCS HOBbIE 1I€HTPbl 9KOHOMMU-
4eCcKOro M HOMUTUYecKoro BnusAHuA. IIpoucxopmt
paccpefioToueHNe MMPOBOIO IOTEHIMANa CHUJIbI
U pasBUTKA, €ro cMelleHMe B Asmarcko-Tuxoo-
KeaHCKMit pernoH. COKpallaloTcsd BO3MOXXHOCTU
UCTOpUYECKOTO 3amajia [JOMMHUPOBATb B MIUPO-
BOil KOHOMMUKe M monuTuKe. OTYET/IMBO IPOSAB-
JIAeTCA MHOTooOpasye Ky/IbTyp U LUBUIN3ALMIL B
MMpe, MHOKeCTBEHHOCTb MOfe/eil PasBUTUA TO-
cymapct»®. JlaHHBII Te31C He TONIbKO HaXONUTCA B
IIOJTHOM COOTBETCTBIN C MICIIOBEYEMOI €BpasuiiLa-
MM Ufieell ONMUIeHTPUYHOCTY MUPA, HO U B 3HAUN-
TEeJIbHOI Mepe aKTyalIu3UpyeT NaBHUN UX 3aMbICET
0 HEeOOXOAMMOCTH «IIOBOpPOTa Ha BocTok», pasBu-
TUM BCECTOPOHHUX 3KOHOMUYECKUX U KY/IbTYPHBIX
CBA3€il C 9TUM LMBWIM3ALMOHHBIM IIOTIOCOM, YTO
HO3BO/INT IPUAATH HOBBIN MMITYIbC 0OeCIeYeHII0
HaLMOHAJIbHOI Oe3omacHocTy Poccum — EBpasnn,
POCTy €e S5KOHOMMKM ¥ TIOJIMTUYECKOTO BIVAHUA B
Mupe.

B 1enom, B COOTBETCTBMM C €BPasMlCKUMU
YCTAaHOBKaMIM O LMBUIM3ALMOHHON 3HAYMMOCTHU
Poccun - EBpasun n 0 NOMMLEHTPUYHOCTH MMpa,
KOHUenusA mnosuumonupyer Poccuio B KadecTse
«OJJHOTO U3 BIUATE/IbHbIX 1LIeHTPOB COBPEMEHHOIO
MMpa» M CTaBUT 3afiady 1o obecreyeHno besomac-
HOCTU CTPaHbl, COXPAHEHUIO U YKPEIIEHUIO ee CY-
BepeHUTeTa I TepPUTOPUATIBHOI 1I€/IOCTHOCTH,
IPOYHbIX ¥ ABTOPUTETHBIX IO3UIMIT B MUPOBOM
coobIlecTBe /I yBeIMYEHNA €€ IONUTHYECKOro,
5KOHOMIYECKOT0, MHTENIEKTYaIbHOIO 1 JYXOBHO-
ro noreHuuana. OnHAKO, OYEBUIHO, YTO TEPMUH
«OJMH U3 BIIVATEIbHBIX 1LIEHTPOB MMUPa» JOCTATOY-
HO a0CTpaKTeH M IIpeAIo/naraeT pasHble CTeNeHM

B/IMAHMA Ha MMPOBYIO HOMUTUKY. ITa popMyna He
VICK/IIOYAET ¥ ponb Poccunm Kak MOILHOI, HO perno-
HaJ/IbHOI iepKaBbl. BMecTe ¢ TeM Halleil cTpaHe HY-
XKEeH «/IeeCIIOCOOHBI» IOMUTUYECKUIT KypcC, KOTO-
PbIIT onMpaeTcs Ha 00beKTHBHbBIE TeOOINTNYECKIE
U KyIbTYPHO-IMBUIN3ALVIOHHDIE XapaKTePUCTUKY
Y UJIe0TIOTNYEeCKOII OCHOBOI KOTOPOTO MOYKET OBITH
TOJIbKO €BPA3MIICKas CTpaTeryus KaK J0/IroBpeMeH-
HbIi1, MHOTOYPOBHEBDII T€ONOIUTUYECKUII TPOEKT.
IIpyHLIMIIBI HOBOTO €BPa3MIICTBA IO/DKHBI CTATh Me-
TOJOJIOTMYECKON ¥ UENHON OCHOBON JONroCpod-
HOJT cTparerun pasButus u obycrpoiictsa Pocenn,
ee BHEIIHEeNOINTNYEeCKOil JOKTpuHbl [Turapenko
1998:99].

3. MHOTOBEeKTOpHas HAIIPABIEHHOCTh
BHelIHel monutuky Poccumn

B 37011 CBSI3M KpaiiHe BaXXHYIO pO/ib IpuobOpeTa-
€T M3/I0KEHHBIJ B KOHLIEIIINY BHEIIHEN MOMUTIKI
te3nc: «OTMMunTeNIbHas YepTa POCCUIICKO BHEII-
Hell TIOUTHUKMN — ee cOaTaHCHPOBAaHHOCTD Y MHOTO-
BEKTOPHOCTD. ITO 00YC/IOB/IEHO T€OIOMUTUYECKIM
nojnokeHneM Poccum Kak KpymHelimein eBpasuii-
CKOJ1 Jlep>KaBbl, €€ CTaTyCOM OfHOTO M3 BeJYIUX
rOCyflapCTB MMpa M IOCTOAHHOro uneHa Cosera
besomacnoct OOH. VHTepechl cTpaHbl B COBpe-
MEHHBIX YC/IOBMAX JVKTYIOT HACTOATEIbHYIO HE0O-
XOIMMOCTDb aKTUBHOTO IPOJIBIKEHMA HO3UTUBHOM
HIOBECTKY JIHA 110 BCEMY CIIEKTPY MEX][yHapO[HbIX
npobnem». EBpasmiickye MOTVMBBI OLIYyTMMBI M B
nonokeHnAx KoHLenuuum o BOCTOYHOM HaIpaB-
JIeHUM BHEIUHeN monuTuky Poccunm: «B xoHTeKcTe
MHOTOBEKTOPHOII BHEIIHel MoMnTuky Poccuiickoii
Qepepanyy BaKHOE ¥ BCEBO3PACTalOIe 3HAYEHME
uMeeT A3natcko-TuX0OKeaHCKUIT PeryioH, 4To 00y-
CJI0BJIEHO IIPMHA/IEKHOCTbI0 Poccuu k aToMy ivHa-
MMYHO Pa3BUBAIOIEMYCsA PalloHy MUPA, 3alHTepe-
COBAHHOCTDIO B MICIIO/Ib30BAHVM €TI0 BO3SMOXKHOCTE!
Opy  peanusaluy IPOrpaMM 3KOHOMIYECKOTO
nogbema Cubupu n [lanpaero Bocroka, Heobxonu-
MOCTBIO YKPEIUIEH!S PETMOHa/JIbHOTO COTpYJAHMYe-
cTBa B chepe MPOTUBOLEIICTBYS TePPOPU3MY, 0be-
credeHysA 0€30IaCHOCTU M Ha/IAXKMBAHVA JIMa/ora
MeXay nuBuansanuAMu. Ipofomxurca akTuBHoe
ydactue Poccuym B OCHOBHBIX MHTEIpallMlOHHBIX
CTPYKTypax Asmuarcko-THX0OKeaHCKOro perrnoHa
- ¢popyme «Asmarcko-TuxookeaHCKOe SKOHOMMYeE-

> Cm. KoHuenuua BHelwHel nonutunkn Poccniickon ®epepaunu. YTB. Ykazom lNpesugeHta PO ot 30 Hos6pa 2016 r. JocTyn:
http://www.kremlin.ru/acts/news/785 (nata o6patieHus: 04.12.2020).

5 Tam xe.
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CKO€ COTPYHEHMYECTBO», MeXaHM3MaX MapTHEpPCTBA
¢ Accommanueit rocygapcts  IOro-BocTouHoit
Asun (ACEAH), Bkmovyas permoHanpHblit Gpopym
ACEAH».

OpHMM 13 K/TI04eBbIX (PAKTOPOB MCIIO/Ib30BAHMA
HOTEHIIMaIa KIACCUYECKOTO eBPasuiiCTBa BO BHEIl-
Heil IONMUTUKE ABJAETCA MHTEHCUBHOE DPasBUTHE
corpysHmndectBa ¢ Kwuratickoit Hapopnoit Pecry-
6muxoit [bopnaues, [Isaraykosa 2018:33-51]. B co-
BPEMEHHBIX YC/IOBMAX HapacTaHMsA IIPOTMBOPEYNIt
¢ 3amajioM, MOIBITOK C IIOMOIIBI0 PA3IMYHOTO pofia
CaHKILNIT 0Ka3aTh 9KOHOMIYECKOe TaBaeHne Ha Poc-
CHI0 COTpYAHMYECTBO ¢ KuTaeM AB/AeTCs He IPOCTO
IPOSABJIEHNEM >KETAeMOTO €BpasMilljlaMi  «MCXOfia
K BocToky», HO 1 QaKTOPOM COXpaHeHUSA BHYTpPU-
HOJIUTUYECKON ¥ 9KOHOMUYECKO CTabUIbHOCTI
CTpaHbl, obecreyeHysi HAIMOHAIbHOM 0e30IacHo-
ctu. «Poccus 6ynet u fasblile HapauMBaTh POCCHIL-
CKO-KMTAJICKOe CTpaTernyeckoe IApTHEPCTBO BO
BCeX 00/IaCTAX Ha OCHOBE COBNAJEHNUA NPMHINIIN-
aJIbHBIX IIOfIXOfIOB K KJII0YEBBIM BOIIPOCAM MUPOBOIi
HOTIMTUKY B Ka4eCTBE OFHON 13 6a30BbIX COCTABIIA-
IOIVX PerMOHANIbHON U I7106aTbHOI CTaOUIBHOCTH.
[’1aBHOJI 3ajjaueit B 00/1aCTH JBYCTOPOHHUX CBsi3elt
ABJIAETCA NPUBefieHNe 00beMa U KauyecTBa 9KOHO-
MMYECKOTO B3aMOJEIICTBIA B COOTBETCTBHUE C BbI-
COKVMM YPOBHEM MONUTUYECKMX OTHOILIEHUIT», — TO-
BOPUTCA B Ha3BaHHOI! Bbillle KoHLlenmy BHelIHel
nonuTuku Poccum.

EBpasuiickmit OAXof, MOXXHO IPOCIEIUTb U B
Apyrux nosunyAx Konnenuym BHeIIHeN IOMUTUKY
Poccun. PasBuBas eBpasmiiCKyl0 KOHLENLMIO IIO-
JMLIEHTPU3Ma MHOTOIOIAPHOro Mupa, Poccurickas
Denepanusa orsepraet npetensunu CIIA u Cesepo-
aT/IAHTUYECKOTO a/IbsHCA Ha MUPOBOE T'OCIIOZCTBO,
OTCTayBaeT IPUHIMII CyBEPEHHOTO PABEHCTBA TOCY-
JApCTB B MEXAYHapogHOM coobuiectse [Robinson
2020:10-37]. Hemmpuemnems! s Poccun nonmmrude-
CKas, 9KOHOMMYECKas U KyJIbTYpHas 9KCIIAHCKA Ka-
KOT0-1100 U3 LVBUIM3AIMOHHBIX LIeHTPOB Mypa. B
IJIaHe KOHKpeTusaluu aToro noaxona Konnenmus
BHEIIHEl IOTUMTUKY OTCTaMBaeT Te3JIC O IIOBbIlIe-
HYM YIPaB/IAe€MOCTY MMPOBOTO PasBUTHUA, HO He 3a
CYeT CYLIeCTBOBAHNUA eMHOIO LIeHTPa YIIpaB/IeHNs
B JIMIle KaKoi-mMbo CTpaHbl Wiy rpymis! (6710ka)
CaMBbIX «Pa3BUTBHIX» CTPaH, a IyTeM CO3[aHuA ca-
MOPETYINPYEMOl MEX/YHAPOIHONM CUCTEMBI, 4TO
TpebyeT KO/UIeKTMBHOTO JMAEPCTBA BENYUIMX TO-
CYapCTB MUPa, KOTOPOE JO/DKHO OBITD ITPeCTaBMU-
TeIbHBIM B reorpau4eckoM M LVIBUIM3ALYIOHHOM
OTHOIIEHVUM M OCYLIECTBIAThCA IIPY IIOJTHOM yBa-
JKEHMM K LIEHTPaJIbHOV M KOOPAMHUPYIOLIEN POIK
OOH. B atux nemsax «Poccust Oyger HapaiyusaTh
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B3aJMOJIEICTBME B TaKUX (OpMaTax, Kak «IpyIma
BOCbMI» U €€ IMAJIOT C TPa/IMIIMIOHHBIMM NTapTHEPa-
MU, «TPOJIKa» (Poccus, Mupusa, Kuraii), «4eTBepKa»
BPVIK (bpasumus, Poccus, Vinaus, Kurait), a taxoke
C MCIIO/Ib30BAaHMEM JPYIUX He(OPMAIbHBIX CTPYK-
TYP ¥ JUAJIOTOBBIX IJIoIafiok». OueBMaHO, 4TO Poc-
CUA C TOYKM 3PEHVA M reorpauieckoro, U LYBU-
JIM3ALYIOHHOTO IPMHIMIIA BIIMCBIBAETCA B CUCTEMY
KOJIJIEKTMBHOTO JIMIEPCTBA BEAYIIMX TOCYHAPCTB
MMupa.

EBpasmiickyro mpupopy muMeeT U YCTaHOBKa
KOHLIENIIMM O TOM, 4To «Poccust Kak MHOTOHAIU-
OHa/IbHO® 1} MHOTOKOH(EeCCHOHAIbHOE TOCyHap-
CTBO CIIOCOOCTBYET JIVA/IOTy U TAPTHEPCTBY MEX/Y
KyIbTYPaMM, PeIUIUAMY UM LUBUIM3ALUAMMY, IIO-
C/IeflOBaTe/IbHO IIPOBOAUT 3Ty JMHUIO B paMKax
OOH, IOHECKO, OBCE, Coseta EBponn u apy-
IMX MEX/YHAPOJHBIX U PErvOHAa/IbHbIX OpraHU-
3anuii, B KoHTekcTe ¢ Opranusanuent JVcmamckas
KOH(pepeHIVIsA; MOANepXKMBAET COOTBETCTBYIOLIVE
VHULMATUBBl TPAXKJAAHCKOrO OOIIecTBa, AKTUBHO
B3aMIMOJIENICTBYeT ¢ Pycckoil npaBocCIaBHONM Liep-
KOBDIO, APYTMMI OCHOBHBIMM KOH(EeCCHAMY CTpa-
Hbl». C y4eToM ujeil eBpasuiicKoil MHTerpanuy B
Konuennun BHemHeit nonmutuxkyu Poccum ompene-
JIeHbl pervoHajibHble IPUOPUTETHI BHEIIHEN IIO-
nutuku crpanbl: Coto3 Poccun u benapycu, EA9C,
CHI, HIIOC u gp. [Arbatova 2019:7-24; Podadero
2017:40]. B xoHTeKCTe HOAIEPIKKI «PYCCKOTO MUpa»
chopMyIMpPOBaHBI HOAXOABI K B3aMMOJENCTBUIO C
pyacnopoit. IIpegycMoTpeHbl MeXaHM3MbI y4acTUsA
pecny6nuK Apyrux permoHoB Poccum BO BHellHe-
MOJIMTUYECKON ¥ BHEIIHEIKOHOMUYECKON JIeATeNb-
HOCTU U T. JI.

OtennBas B 1je1oM KOHIIENINIO BHENIHEN I10-
muTuky Poccnnm Kak BakHeNIIMIT JOKTPUHAIbHBIN
JIOKYMEHT MeX/lyHapOJIHO-IIPaBOBOIO XapaKTepa,
MOXKHO YTBEpK/IaTh, YTO €BPa3MUilCTBO COCTAB/IAET
OJJHY 13 CTEP>KHEBBIX 1Jiell 3TOro akTa. [IpuHnumnm-
alIbHO Ba)XKHO He YTPaTUTb JIAHHBIN €BPa3UIICKUI
(bakTOp-NOTEHI A, 3aKPelUTh M Pa3BUTh €ro B
CHCTeMe MeXJlyHapOjIHO-IIPaBOBBIX JIOTOBOPOB, 3a-
K/IIOYaeMBIX Ha JIBYCTOPOHHEI I MHOTOCTOPOHHE
OCHOBE U, 4YTO He MeHee Ba)KHO, Pealn30BaTh B II0-
BCE€[JHEBHOJ BHEIIHEIIONNTUYECKOI IIPAKTHKE.

OcHoBHbIE IIOCTY/NATbl M IPUHLUIIBI €BPa3nii-
CKOJl JJOKTPMHBI JJAalOT BO3MOXXHOCTb HANTH IIpa-
BIJIbHbIE TIOAXOZbI TPV PEIIEHNM COBPEMEHHBIX
npo6ieM MIPOBOTO Pa3BUTIA, CTABILINX BECbMa aK-
Tya/IbHbIMU 3a TIOC/IeJHUE AecATUNeTUA. Peub uner
0 TaKMX BbI30BaX A coBpeMeHHONM Poccmm, kak
106a/M3anNs, MOIEPHU3ALNA, BCIUIECK MEOTOT UM
HallMOHAIM3Ma U T. I,

MockoBcKuii XKypHan mexayHapogHoro npasa
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4, IKOHOMIYECKAs COCTaBIAKOIIAA
MC)KHYHaPOI[HO-HpaBOBOiI nomutTuku Poccun

[mo6anmsanus, oxBaTbiBaoas Bce cepbl SKU3-
HJ MVPOBOTO COO0IIeCTBa, —I/TyOOKO MPOTUBOpeE-
YMBbI TpoLecc. B HeM ecTb 371eMeHThI Iporpecca,
B OCOOCHHOCTM TEXHOJIOTMYECKOTo, OObefHeHNA
YCU/IWIT BCeX CTPAH BO MMs OOIVX Iiefieil, MMero-
IVX IUIAaHeTapHOe 3HadeHue (3Kojorus, bopubda ¢
SMUAEMIAMY U HUILETOI U T. I.). BMecTe ¢ TeM B co-
BPEMEHHBIX YCTIOBMAX peyb UET O JOMMHUPOBAHUY
7mbepabHON MOZieny II00anTu3aLum, UAeonornde-
CKIM 00OCHOBaHMEM KOTOPOJI AB/IAETCA HOKTPYHA
PBIHOYHOTO ~ (PyHIAMEHTa/IN3Ma, UCIOBEeRYIoIas
BPETHOCTb TOCYJAaPCTBEHHOIO BMEIIATEIbCTBA B
3KOHOMUKY ¥ IIPeIIMChIBAONIAs IeMOHTaX MHCTH-
TYTOB TOCPETYIMPOBAHNUA I CBOOOJHOTO JIBVDKe-
Hua Kamurtanos [[masves 2016:3-29]7. Vipeonorus
7mbepasbHON T7I00aMM3anyy 00CTyXXIUBAeT MHTe-
pechbl MMIIEPCKOTO MIUPOXO3AJICTBEHHOTO YKIIaJa,
ABnAeTcA MHcTpyMeHToM skcmaHcuy CIIA, mpe-
TeHZYIOLIMX Ha MUPOBOe rocioacTBo. OTciona B 06-
et cucTeMe I7106aMN3aLUM eCTh /IEMEHThbl Hepa-
BEHCTBA, JIJaB/IEHN, SKCIIAHCUM CU/IbHEHIINX, @ TO U
OTKpBITOrO Hacumyst. HeratuBHbI acriekT rmobanu-
3aluM HPefiCTaBIAeT cOOO0i COBpPEMEHHOe COCTOs-
Hyu GpopMbl nmnepranusMa [Mapteimms 2016:29].
[lo6anm3anmsa uMeeT He TONBKO 3KOHOMUYECKYIO
cocTaBiAoLYy0. JInbepanbHas upeonorna pacmpo-
CTpaHseTCs M Ha cepy MOMUTNYECKOIT ¥ IIPaBOBOI
KY/IbTYPBI, peannayercs 1o ¢aroM JeMOKpaTuu,
IIpaB 4Ye/I0BeKa 1 IIPaBOBOTO TOCYAPCTBA.

IIpoBesieHnEe €BPasUIICKOTO T€OIONIUTUYECKOTO
Kypca HOTpeOyeT OT PyKOBOACTBA CTPaHBI COOT-
BETCTBYIONIell 9KOHOMMYecKoll mommutuku. Ceriuac
yoKe IIOHATHO, YTO CaMo MO0 cebe BKIIOYeHNMe B IIPO-
1ecc ro6anu3anny, BCTpauBaHye B CeTb MIUPOBOI
5KOHOMVIKM aBTOMATMYECKV He IIOBJIeYeT 3a co00ii
MopepHM3aryyu cTpanbl. He ompaspana Obuta 6b1 1
ipyras KpailHOCTb B 3KOHOMUKE — IIONNTHKA BO3-
POXKIeHMA «Kele3HOTO 3aHaBeca», CTpeM/IeHNe 3a-
KPbITbCA, U30/IMPOBATHCA OT MUPOBBIX IPOLIECCOB U
TeHgeHLuiT. HeoOX0mmM MOMCK 30/I0TON CepeyiHbI,
VHTETPaLyii B INI00AIbHYI0 SKOHOMMKY C COXpaHe-
HIEM U YKpeIlIeHueM CyBepeHureTa. EBpasuiickas
npupopa Poccun cBsAsaHa ¢ ee pobio IpeeMHUIIbI
CCCP, coxpanmuBlIeil BIMAHME Ha IOCTCOBETCKOM
IPOCTPAHCTBe. MOXKHO COITIACUTBbCA C TE3UCOM,

YTO «eBPasUIICTBO B SKOHOMMKE BO3MOXKHO JIUILIb
IpM YCTIOBUM BXOX[EHUA B INIOOAIM3ALUI0 C CO-
XpaHEeHVeM KOHTPOJIA KaK MUHVMYM B Macmtabax
IIOCTCOBETCKOTO ITPOCTPAHCTBA. 3ajjadya HaIIUX
TeOIONIUTUYECKUX OIIIOHEHTOB — BKIKOYUTH 3TO
IPOCTPAHCTBO B ITI00AJbHYI0 5KOHOMNKY IO 4Ya-
CTAM, C IIOTepeil MU CBOETrO CYBEPEHUTETa, 3ajada
Poccun - HTErpMpOBaTh 3TO NPOCTPAHCTBO 9KOHO-
MMYECKM ¥ BK/IIOUYUTD B MUPOBYI0 S5KOHOMUYECKYIO
cucremy» [[Tyruu 2008:110].

EBpasniickoMy IOXOMY BIIOJIHE COOTBETCTBYIOT
U IpeJjIaraeMble B MTepaType MeTOMbl IIPOTUBO-
feicTBYs mubepanbHOl Tobamusaiym. «Vmmep-
CKIII MUPOXO3AJMCTBEHHDbIN YKIafl, KOTOPbI 1je-
OJIOTMYECKM OOCTYXXMBAaMM AOKTPUHBI PHIHOYHOTO
byHaMeHTaNMM3Ma, YCTyIIaeT MeCTO MHTErPaIbHO-
MY, Ybell MJEONOTMYECKON OCHOBON ABMNAETCA CU-
CTeMHDII1 TOXO, K IOCTVKEHIIO TapMOHIY MHTEpe-
coB Ha 6a3e pocTa 0011IeCTBEHHOTO 6/1ar0COCTOSHMS
VI TeOpMA YCTOIUMBOTO pa3BuTus» [[maspes 2016:3-
29]. VpeonornyeckuM (yHZAMEHTOM M/l HOBOTO
MMPOIOPAKA MOXKET CTaTh KOHILIENLMA COLMANbHO
KOHCEPBATVMBHOTO CYHTe3a, 00beVHAINIASA CUCTe-
MY LIEHHOCTEJ MUPOBbIX PEJIUTHUIA C JOCTVKEHNUAMMN
COLMA/IBHOTO TOCYAAPCTBA Y HAYYHOI ITapaiurMoii
ycrorunBoro passutus [Imaspes 2006:71-76].

Tpancdopmanus eBpasuiickoro y4eHus B IpyH-
uun BHemHelt nonutuky PO npennonaraer yder u
IPYTUX acIeKTOB 00IeMIPOBOI TeHeHIIMY I106a-
nm3anuy, T. e. opMupoBaHMs 00IeMIPOBOTO 1 pe-
TYIOHAIbHOTO 3KOHOMIYECKOT0, MHPOPMAIMOHHO-
0, COIMANbHOTO ¥ MOMUTUYECKOTO IIPOCTPAHCTBA.
STOT NPOLECC COMPsKEH C MHTEPHALMOHAIN3ALN-
el MHOTMX IOpUAMYECKUX MHCTUTYTOB. Popmupo-
BaHM€ HOBBIX S5KOHOMMYECKNUX ¥ VIHBIX OTHOIIEHUI
BHE CYIIECTBYIOIMX TOCY/JapCTBEHHBIX T'PaHMI] B
PasIMYHBIX chepax AeATeNbHOCTU JIIOfiel, OpraHu-
3alMii ¥ TOCYHapCTB IIPOMCXOAUT Ha OCHOBE IIPaBa,
T. €. B pe3y/IbTaTe 3aK/I04YeH:A Pa3NMYHbIX POfia CO-
[TIALIEHNI, IOTOBOPEHHOCTEN MEX]Y rOCyfapcTBa-
MM WM TPYIIIaMM TOCYHApCTB. [Ipyrumm croBamu,
OJHOBPEMEHHO C 3KOHOMIYECKON I7I0basm3aret
OTYET/IVBO HAOTIONAIOTCS MIPOLIECCHI I/I00aM3aIym
HpaBa, WK 0pugdeckoit rnobdamsanym [OB4YnH-
H1KOB, OBunHHMKOBa 2002:13], koTOpBIE TPEOyIOT
KOMIIIEKCHOI paspaborku. IIpy 3ToM He TONBKO
IPOMCXOAUT CBOEOOpasHOe MNaBJIeHNe HOPM MeX-
[lyHapOJIHOTO IIpaBa Ha HallMOHAJIbHbIE IIPaBOBbIE

7 «Ha camom pene, — nuwet C. H. BabypuH, — coBpemeHHble Teoprm rnobanvsaumm B NOAUTUYECKOM NiaHe MOHUMALOT NoA,
3TVM TEPMHOM UHTEPHALMOHANM3ALMIO N MHTErPaLMi0 SKOHOMUYECKON 1 BCE OOLWECTBEHHOWM »KN3HU C aKLLEHTOM Ha npu-
3HaHWe YHMBEpPCaNbHOCTM 3anafHoro obLecTBa U ero NPUrogHOCTY B KayecTBe obpasla Af1A Bcex Hapoaos. B koHeuHom
cyeTe nog rnobanvsavmen noapasyMeBaeTca He YTo MHOe, Kak YCTaHOBJIEHUE HOBOro Muponopsaaka» [babypuH 2005:651].
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CHCTeMBI, HO 1, HA000POT, MeXYHAPOZHO-IIPABO-
Bble CTaH[APTHl opmupyroTcs Ha 6ase Hambosee
9 QeKTUBHBIX U HePeSOBbIX HOPM JM MEXaHU3MOB
BHYTPUTOCY/{aPCTBEHHOTO IIpaBa.

5. Opupnyeckue 0OCHOBBI
€BPa3sUiiCKOro MOAXoa

BMmecTe ¢ TeM oLieHKa ponu npasosozo dakmopa
B KOHTEKCTE €BPasMuIICKOrO MNOJXOfla He CBOJMUTCA
TOJIPKO K €r0 3ajlayaM IPMMEHUTEIbHO K Ipoliec-
cam robansanuin. Peds nzet o mpaBoBoM obecrie-
4eHM! eBPasUIICKOrO BHEIIHEIIOIMTUYECKOro Kypca
Poccun B penom. IIpencrasnsercs, 4To 3Ta 3ajada
ABJISAETCH KOMIUIEKCHON, MAacIITaOHON IO CBOEMY
00beMy 1 BK/IIOYaeT B ceOs:

a) obecnedeHne CTaOWIBHOCTU CYIIECTBYIO-
I[er0 MEeX/IYHapOIHOTO IIPABOIOPAJKA, MCKII0Ye-
HJl€ TIOIBITOK PsAJia TOCYAPCTB CIOMATh CIOXKUB-
IIYI0Cs CUCTEMY MEX/IyHapOIHOTO IpaBa 3a CYeT
nepepopMmpoBaHus ee Ha 6ase COOCTBEHHBIX, Ha-
L[JIOHA/IbHBIX ITPABOBBIX TPy

6) aKTMBHOe yd4acTye B BBIPaOOTKe YHMBep-
Ca/IPHOTO  OOLIELVBMIM3AIMIOHHOTO — IIPaBOBOTO
HOPA/Ka, IPMEMIEMOTO He TOTIbKO B 00/TacTI pery-
NUPOBAHUA MEX/IYHAPOJIHBIX OTHOIUEHUII, HO U B
KauecTBe OOIIENPU3HAHHOTO MHCTPYMEHTa paspe-
IIeHNA HeM30eXXHBIX KOJIM3WIL Ha YPOBHE MeXpe-
TMOHAJIbHON KOOIIepaliV;

B) AKTMBHYIO POJIb B CO3[JAHMI IIPOYHOI MeX-
JlyHapOJJHO-TIPAaBOBOII OCHOBBI M/IA ObecIedeHys
VHTErPAlMOHHBIX IIPOLECCOB B PaMKax EBpasuii-
CKOT'O 9KOHOMMYECKOTO COI033;

r) obecredyeHye rapMOHM3ALNI MeX/YHAPO-
HO-TIPaBOBOJI 6a3bl eBpPasMiiCKOr0 BEKTOpa BHEII-
Hell nomuTyky Poccuy ¢ BHYTPEHHUM HaLMOHAIb-
HBIM 3aKOHO/]aTeNbCTBOM CTPAHbI;

) CO3JjaHNMe MeX[YHapOJHO-IIPaBOBOM MH-
(bpacTpyKTypBI I/ YCUIEHA BOCTOYHOTO BEKTOpa
MeXIyHapo[Hoit momutuky Poccun.

YacTh Ba)KHBIX 3ajlad B BOIIPOCE COXPaHEHM:A
CTabMIBHOTO Mupomnopsaka 6suta copmynmuposa-
Ha Konneniueit BHenrHet nonutuku Poccun. Ompe-
feneHa nuHMA Poccum Ha «ykperieHye IpaBoOBBIX
OCHOB MeX/JYHapOJHBIX OTHOLIEHNI, JOOPOCOBECT-
HOe cOOMIoieHNe MeXX/TYHapOIHO-IIPaBOBBIX 00CTO-
AtenpcTB». Ilofmepkanue M yKpersieHMe MeX[y-
HApOJIHOJ 3aKOHHOCTU — OJIHO 13 IPUOPUTETHBIX
HaIpaB/IEHNIT [IeATENbHOCTYM Hallell CTPaHbl Ha
MeX/IYHapOJHO! apeHe. «BepXOBeHCTBO IpaBa B
MeX/JYHApOJHBIX OTHOIIEHMAX NpPU3BAaHO obecIe-
4UTh MUPHOE I I/IO0TBOPHOE COTPYIHIYECTBO IO-
CYHApCTB IIpK cobmofeHn 6aaHca UX MHTEPEeCos,
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a TaKKe TapaHTMpPOBATh CTAOMIBHOCTb MMPOBOTO
coo0IjecTBa B I1e10M». AKI[eHT Ha COXpaHeHUU 1
YKpeIUIEeHU! MeX/YHapOJHO-IIPABOBbIX OCHOB MIU-
ponopsizika co cToponbl Poccuy BIonHe onpasjaH,
IOCKOJIbKY €ro (pyHJaMeHT 3aK/Ia/IbIBaJICA ellle K
CylecTBOBaHMM cBepxziep>kaBbl — Coserckoro Co-
1032 ¥ OTpa)KaeT TeoIlONIMTHYECKE MHTEPEChl CO-
BpeMeHHoIt Poccuiickoit Qenepanyiy, noka He nMe-
IOIell TaKOro Beca M BiMsAHMsA B Mupe [Lagutina
2014:96]. Bmecte ¢ TeM CyliecTBYOLIas MeX/yHa-
POJJHO-IIPaBOBasl OCHOBA BHEIIHEN NOIUTUKN CTpa-
HbI JIaeT OIIpefie/ieHHYI0 BpeMeHHyo dopy Poccun
i PACKpBITUA €e OTPOMHOTO IIMBU/IN3ALVIOHHOTO
HOTEeHIMana ¥ oOpeTeHus OOo/MblLIero BAMAHMA Ha
MMPOBYIO IIONIUTHUKY.

MupoBas sKCIaHCUA MPOATIAHTUCTCKUX PEXNU-
MOB He TO/IbKO CBOIUTCA K cpepe SKOHOMMKY, HO 1
omyTuMa B cdepe IPOTUBOCTOSHNUSA TIPABOBBIX CH-
cTeM, offHa 13 GOPM BbIPaXKEHVA KOTOPOTO CBA3aHa
C T€OIO/INTIYECKUM pas/indyieM eBpasuiicKoli (KOH-
TMHEHTA/IbHOI) M AHIVIO-CAKCOHCKOJ IPaBOBBIX
Mogerneni. PerynmmpoBaHne MMYyIECTBEHHBIX IIpaB,
METOJIVIKM PacyeToB IPUOBIUIN 1 IIPOTHO3MPOBAHNA
PUCKOB, OCYIECTB/II€MOe Ha OCHOBE JIOTMKM BCe
6071ee JOMMHMPYIOIIETO B MEXAYHAPOIHBIX 9KOHO-
MMYECKMX OTHOLIEHMAX AHIJIO-CAKCOHCKOI'O TOPIo-
BOTO IIpaBa, CTAaBUT FOCYAAaPCTBa KOHTMHEHTA/IbHOM
CHCTeMBI B CBOEIO POJja HEpaBHOIIPABHOE II0/I0XKe-
H1e, 160 He TI03BO/IAET aKKYMY/IMPOBATh KaIlUTa bl
C TaKOJl CKOPOCTBIO, KaK 3TO IIPOMCXOIUT B CIIyYae
aHIJIO-CAKCOHCKOIl MOfieNl — TOpasfio MeHee IUH-
CTUTYLMOHA/JIbHO M IICHXOJIOTMYECKYU 3aBUCHMOIL
OT KOHCEPBATMBHBIX ()aKTOPOB B HAIMOHAJIBHO
3KOHOMIKe. Bce 3T0 HaNpAMYI0 CBA3aHO C IIepCIIeK-
TUBaMU JIOJITOCPOYHON KpeJUTHO-/I€HEKHOM MOJN-
TUKU U BOIIPOCOM 00 OCHOBHOJI MeXYHapOJHO
Pe3€epBHOII BAJIIOTE.

EBpaswiickas mpaBoBas mHTerpaiys, obecre-
4MBaIOI]asd KOHTMHEHTAIbHYI0 MOJe/lb TOProBO-
ro o6IecTBa, OCHOBAaHHYIO HE Ha CIIEKY/IATHBHOM
HOAXOfie, @ Ha 00sA3aTe/IbHBIX 1 TOBCEMECTHBIX VH-
BeCTULIVISIX B 0asycHyI0 skonaHamadrHyo nappa-
CTPYKTYPY, HO/DKHA JaThb CMMMETPUYHBIN OTBET Ha
BbI30B IIPABOBOJ TpPafiMLMM ATAAHTU3MA, OJINIle-
TBOPAIOLIEN CUCTEMY XMITHIMYECKON 3KCIUTyaTaluy
OTHENbHbIX HapopioB. B ycmosuax Espasum, i
KOTOPOII XapaKTepHa KpailHAA IIeCTPOTa COCTaBIIA-
IOLIMX ee Te03KOHOMIYECKVX JIaH/IIApTOB 1 TPaH-
3UTHBIX IPOCTPAHCTB, IOAJEPKUBATh CUTYalMIO
BCe0O11ero yCTONYMBOrO PasBUTHSL, YTO HEOOXON-
MO J/I1 MUPHOTO OCBO€HMA U Pa3BUTHUA KOHTUHEH-
Ta, KpailHe C/IOKHO ¥ €JMHCTBEHHDBIM [OJIIOCPOY-
HBIM pelleHMeM CUTYaLuM 37ech IpefcTaBIAeTCs
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IOCTOSHHOE aBTOPUTETHOE COI/IACOBAHME PA3BUTISA
PA3IMYHBIX PETMOHOB KOHTVMHEHTA Ha PAa3HBIX CKO-
POCTAX — 3KOHOMUYECKUX, (PMHAHCOBBIX, KYIbTYP-
HbIX U opuandeckux. OpueHTalus Ha TaKylo O/Iu-
TUKY IpeJIIo/IaraeT Ha/llaKMBaHue YHUBEPCaIbHOTO
MHCTUTYLMOHAJIbHOTO ME€XaHU3Ma COIJIACOBAHM:A
MHTEpPEecoB I BO3MOXXHOCTEI OT/e/IbHBIX 9KOMaH/[-
aTOB, PEIMOHOB ¥ TPAH3UTHBIX IIPOCTPAHCTB B
paMKaX COBMECTHBIX MHTEPECOB [OJITOCPOYHOIO
YCTOIYMBOTO PasBUTHA. DTUM Le/IAM, COOCTBEHHO
roBOps, ¥ JODKHO CIYXXWUTb fla/ibHelilllee pasBu-
Tie KOHTVHEHTA/IbHOI IIPABOBON M IMOMUTUYECKOI
(reomomMTIYECKOIl) TPASULIVIM BO BCEX ee MOAYycax
[babypun 2005:651].

AKTuBM3alMA BOCTOYHOTO BEKTOpa eBpasmil-
CKON nommTuky Poccum cBAsaHa C ee aKTMBHBIM
y4acTyieM B peruOHa/JbHOM HOPUANYEcKoi Imoba-
NU3ALUN HA A3UAMCKoM Hanpasnenuu. besycnosHo,
Hanbosee BBICOKOTO YPOBHs IOpuMdecKas rmoba-
ymsanys focturna B EBpore, Ho ata o6memMupoBast
TEHJICHIIVA [IOCTEIIEHHO OXBAaTbIBAeT 1M a3MATCKUIL
KOHTMHeHT. Har/saHbpIM 1oKasareseM 3TOTO ABJIA-
eTCsl KaK BO3pacTaloljas poib CTpaH AsuM B MUPO-
BOil IOMUTUKE, TAK U MHTEIPAlYIOHHbIE IIPOLIECCHI
BHYTpU peruoHa: cosfanne [llanxaiickoit opranmsa-
myn corpypuudectsa (IIIOC), EBpasuiickoro sko-
HoMmyeckoro coobmectsa (EBpA3dC), Eppasmii-
cKkoro skoHommyeckoro corsa (EADC), cosmanue
A3narcko-TMX0OKeaHCKOTo 3KOHOMUYECKOTO  CO-
tpypundectBa (ATIC), axrtusumsamus ACEAH
u T. 1. Tak, mo utoram 2020 . B COBMECTHOM KOMMIO-
HIIKe [71aB IIPaBUTENbCTB roCyAapcTs - yieHos IO C
ObUIa OTMeYeHa BaXKHOCTD VCIIONb30BAHNSA HOTEH-
Lasa CTPaH PErMoHa, MEXIYHapOIHBIX OpraHU3a-
L1i1 ¥ MHOTOCTOPOHHNX 00'beINHeHNII B MHTepecax
¢dopmupoBanus B EBpasun npocrpancTBa mupoKo-
r0, OTKPBITOrO, B3a/IMOBBITOJHOTO ¥ PaBHOIPAaB-
HOT'O B3aJIMOJIEIICTBIUA B COOTBETCTBMI C HOPMaMU
MeX/YHapOJHOIO IIpaBa, IpeX[e BCero, IPUHIN-
IIaMI paBHOIIPaBMsA, B3aJIMHOIO YBa)KeHNs U ydeTa
HAIVIOHA/IbHBIX MIHTEpecoB. B oyepenHoit pas Obira
oTMeueHa MHMUIMaTUBa Poccuiickoit ®epgepaunn o
cospganuy bonbmoro EBpasuiickoro mnapTHepcTBa
¢ yqactueM crpaH Illanxarickoil opraHusalum co-
TPYSHUYECTBA, EBPasuiickoro 3KOHOMMYECKOTO
coro3a, Accoumanyu rocypgapcts IOro-BocTouHnoit
Asun, a TakKe APYTUX 3aMHTEPECOBAHHBIX TOCY-

IApCTB ¥ MHOTOCTOPOHHMX 00befyHeHMIt®.

HemanoBakHy1o poib UIpaeT COTPYSHUYECTBO
Poccunm ¢ ACEAH; B 2021 1. OGymeT oTMedaTbcs
25-7metme [uajoroBoro maprHepcrtsa. IIo mroram
cocrosiBulerocss B Hosiope 2018 r. B Cunramype
cammura Poccus — ACEAH 6p10 IpyHATO BaxK-
HOe pellleHMe O MOBbIIIeHNN napTHepcTBa Poccusa
- ACEAH fpo crparernyeckoro ypoBH:, a TaKke
ObU1 TOfIVICaH MeMOpaHAYM O COTPYyJHMYECTBe
MeXIy EBpasuiickoll 5KOHOMMYECKON KOMUCCHUEN
u ACEAH, 4T0 3210110 OCHOBY AJIs 00CYX/eHMs
HepCIeKTUB CO3/IaHNA 30HbI CBOOOHOI TOPTOBIIN B
¢dopmare EASC - ACEAH. HanaxeH perynsapHblit
puanor Mexnay Cekperapuaramu [IOC u ACEAH.

Takum o6pasoM, 3afjaua BHEIIHETIONMUTIYECKOTO
Kypca Poccun - obecrieunts ydactue B rmobanmsa-
My Ha 6a3e eBpasuiiCTBa, Peann30BaTh B IIEPBYIO
odepelb MHTEpPEChl CBOEr0 MHOTOHAIVIOHAIBHOTO
HapoJIa, a TAK)Ke CTPaH eBPa3MilCKOro Mupa, 3ajaya
’Ke JOpJICTOB — OTBETUTh Ha BOIIPOC: KAaKIM 00pasoM
POCCUIICKOMY TOCYHapCTBY BBICTPOMTb Hambosee
ONTUMA/IPHYIO CHCTEeMY IPaBOOTHOIIEHNII C a3uar-
CKUM CTpaHaMmM, ux opranusanusamu? Heobxonumo
TaKXe CO37IaTb COOTBETCTBYIOIIYI0 3aKOHOJlaTeNlb-
HyI0 0a3y i obecriedeHnss SKOHOMUYECKOTO, I0-
JIMTUYECKOTO ¥ [yMAaHUTAPHOTO COTPYAHNYECTBa.

VsMeHeHMe BEKTOpa BO BHEIIHEN IIOJINTUKE
TpebyeT COOTBETCTBYIOLIETO IIPABOBOr0 odopMmiIe-
HIA Ha YPOBHE MEX[yHapOJHO-IIPaBOBbIX, MEXIO-
CYHapCTBEHHBIX JOKYMEHTOB, NTPAaBUTENbCTBEHHbIX
Y MEXIIPAaBUTENbCTBEHHDBIX PeIIeHNiI, MeXBeIoM-
CTBEHHBIX COIVIALIEHNII, JOTOBOPOB O MEXPErno-
HaJIbHOM COTpYyAHM4ecTBe Tepputopuit. CosmaHue
3TOr0 MHOTOYPOBHEBOTO MEXIYHAPOJHO-IIPaBOBO-
ro MeXaHM3Ma HEBO3MOXKHO 6e3 I/Ty6oKoro 3HaHMA
ocobeHHocTel IIpaBOBOJ CEMbJ, HALMOHAILHOIO
3aKOHOJATeIbCTBA, TIPABOBOI KY/IbTYpPbl, OObIYaeB
¥ TIPaBOBBIX TPAfMLMIl CTPaH A3WM, BOBJI€UEHHbIX
B opbuty corpysHmyectBa ¢ Poccueit Ha MHOrO-
CTOpPOHHEN U ABYCTOpoHHeil ocHoBe [Molchanov
2018:510-511].

Baxuerimum ¢GakTopoM, OLpemessIomyM He-
06X0MMOCTb Pe3KOJi aKTUBM3ALUM IOPULIECKIX
VICCTIeIOBAaHMII TPABOBBIX CHMCTE€M U MHCTUTYTOB
CTpaH A3suy, ABIAOTCA NOTPEOHOCTM IPABOBOTO
obecriedennsi GypHO pacTyliero 3KOHOMMYECKOTO
cotpynumnyectBa. CornacHo oduumaabHON POCCHii-

8 |llaHxalckan opraHuzauma cotpygHuuectsa: CoBMeCTHOe KoMMIOHMKe no mtoram XIX 3acepaHua CoseTa rnaB npasu-
TenbCTB (Npembep-MnHMCTPOB) rocypapcte — unenos LWOC. [octyn: http://rus.sectsco.org/news/20201130/696046.html

(nata obpalyeHms: 14.12.2020).

°®  MWHUCTEPCTBO MHOCTPaHHbIX Aen Poccuiickoin ®egepauun: nanorosoe naptHepctso Poccna — ACEAH. loctyn: https://
asean.mid.ru/dialogovoe-partnerstvo (gata obpatyeHus: 14.12.2020).
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t0.1. Ckypatos

CKOJi TO3ULIMM, A3MA CUMTAETCA «ITOKOMOTUBOM»
MMpOBOI sKoHOMUKN'". Poccrst mpousBoauT mepe-
pacripefiesienyie IIOTOKOB 3HEPreTUYEeCKUX pecyp-
coB u3 EBpomnbl B Asuio (mpoextsr «Caxammu-I»
un «Caxamuu-II», cTpoutenscTBo HedTenposopa
Bocrounas Cubupp - Tuxwit oxean [CBCTO],
IPOEKTUPOBAHNME ¥ CTPOUTENbCTBO I'a30IIPOBOJIOB
«Anrait», «Cura Cubnpu»). Paciumpsiercst cotTpyp-
HudectBo ¢ KHP: gBycTroponHmit ToBapoo6opoT ¢
Kurtaem B 2018 r. mpeBbicun 107 mipg gonn. B 2015 .
CTOPOHBI TIOAIMCA/IN COBMECTHOE 3asBJIEHME O CO-
TPYAHUYECTBE II0 CONPSDKEHMIO CTPOUTENbCTBA
EBpasuiickoro 3KOHOMIYECKOT0 CO03a U «IKOHO-
muyeckoro nosca Illenkosoro mytu». IIpu atom ku-
TajicKasg CTOPOHA 3aABM/IA O IOJePXKKe aKTUBHbBIX
yewmit Poccun K IpOAIBYDKEHMIO MHTErPALMOHHbIX
IIPOLIeCCOB B paMKax EBpasniickoro aKoHOMMYeCKO-
ro cowsa (EA9C) 1 o Havaze IeperoBOpoB ¢ HUM
0 3aK/IIOYEHUM COIIALIEHMA O TOPrOBO-3KOHOMMYeE-
ckoM coTpyznHudectse. C Amonueit n FOxxHoit Kope-
eil 3aK/II04eH PpAJ] B3aMMOBDBITOJHBIX TOPTOBO-3KO-
HOMMYECKMX KOHTPAKTOB, JJOCTUTHYThI COIJIALIEHM
00 mHBecTMpoBaHUM Poccuell 3HAYNTENTBHBIX pe-
CYpCOB B ra3o- u HepTegobbruy VHgOHE3MY U T. I

Teorpadpmyeckoe monoxenue Poccun, pasmepsl
ee TeppUTOPUN, YXKe CYLIeCTBYIOIas U IIaHKpYe-
Masi MHQPACTPYKTypa OOBEKTUBHO MEAIOT HALIy
CTpaHy CBA3YIOLINMM 3BEHOM, CBOCOOPa3HbIM TPAHC-
MOPTHBIM MOCTOM MexXy EBporoit n Asueit. Tpan-
3UTHble KOMMYHMKalyy Poccunm — 310 He TONbKO
KpaTuariliee pacCTOsiHMe I JOCTaBKM rpy3os. He
MeHee BaXHBIM MX IPEUMYILIeCTBOM ABJIAETCA TO,
4TO B 3TOM C/Iy4ae OCHOBHYIO YacTb IYTU IPY3bl
IIPOXOJAT Yepes eluHOe AMUHUCTPATHBHOE IIPO-
CTPaHCTBO, IlepeceKaoT HayMeHblIlIe YMC/I0 TPAaHML].
Bce 310 ympomaeT TpaH3MTHbIE IPOLEAYPHI, CO-
KpallaeT BpeMs 1 JOKYMEHTO000POT, CBA3aHHbII C
IIePEBO3KOI1, a C/Ief0BAaTe/IbHO, 3HAYMUTENbHO IKOHO-
MUT CpeJiCTBa I'PY300TIIPaBUTENEll 1 IPY30II0TyYa-
TeNe.

[lanbHevinee pasBuUTHe TPAaHCIOPTHON MHpa-
CTPYKTYypbl Poccum cBsAsbIBaeTcsA IpeXzie BCEro ¢
CO3[JaHMEM LeTTOCTHONM MY/IbTMMOJA/IbHON TPaHC-
IIOPTHOJL CETU, OCHOBY KOTOPOJL COCTAB/IAIOT €BpOa-
3MaTCKMe TPAHCIOPTHBIE KOpuiopbl. KpynHbim mia-
rOM B PasBUTMU TPAHCIOPTHON MHQPACTPYKTYphI
Asnarcko-TuxooKeaHCKOTO permoHa cTan [lenmii-
CKMII IUIaH JAeMCTBUII IO Pa3BUTUI0 MHPPACTPYK-

Typsl ATP nHa 1997-2006 rT., noggep>kaHHbIil Poc-
cueit. Hanra cTpana npunsana ydactue B 31 mpoexre
B paMKax sTana J[enmniicKoro IjiaHa, B TOM 4HCIIE B
25 mpoeKTax 0 TpaHCIopTy. VIX peanmusanus, Heco-
MHEHHO, 0yfieT CII0COOCTBOBATh PasBUTHUIO TOPTO-
BO-9KOHOMIYECKVX CBsA3el MexXay cTpaHamu ATP u
OCTa/IbHbIM MUPOM.

Opna u3 rmaBHbIX 3ajad4 Poccum - passutnme
TpaHCIIOpTHOI cucTeMbl Cubupyu u [lanpHero Boc-
TOKa. TUM 00BACHAETCA MHTEPEC HAIllel CTPaHBI K
OO/IBIINHCTBY TPAHCIOPTHBIX IIPOEKTOB, peajnsye-
MbIx nof; arupoit OOH. B nepsyto ouepenb ciefyet
OTMeTHTb IpoekT KoMmtekcHoro passurys nHdpa-
CTPYKTYPbl Ha3eMHOTO TPAHCIIOPTa B A3uM, B pea-
JM3alMU KOTOPOTro Hayubojee aKTUBHO Y4acTBYeT
Poccua. Ero KOHEYHOI LeNbl0 ABJIAETCA MHTETPU-
pOBaHHAsA a3MaTCKasA CeTb HA3eMHOI'O TPAHCIIOPTA,
a TaKKe obecreyeHne eBpOA3UATCKMUX TPAHCIIOPT-
HBIX CBA3eil. lanbHeilad peanusanus 3TOro mnpo-
€KTa IIpefIIoIaraeT CoracopaHme aBTOMOOMIbHBIX,
YKeTIe3HOJIOPOXKHBIX 1 aBTOMOOMIbHO-)KEIe3HOJ0-
POXXHBIX MapIIpPyTOB A3MaTCKON IIOCCEIHON [o-
poru (AILIM) n TpancasmaTcKoii >Kene3Hoi JOPOrn
(TAJK]T), nx popmanusaiyio, B TOM YNCIe ¥ Ha OC-
HOBe Pa3pabOTKM COOTBETCTBYIOLIMX MEKYHAPOJ-
HbIX cornaurennuii [Ocrposckuit 2017:974-985].

CrenmanuauposanHble yupexaerns OOH B 06-
JIACTY TPAHCIIOPTa HOJJep>Kaly POCCUIICKYIO MHU-
IMaTUBY IO pa3paborke mpoekTa CoralleHns 1o
A3MATCKUM IIOCCEHBIM [JOpPOraM, KOTOpPbIe I03BO-
AT GOPMIPOBATD CETh OCHOBHBIX a3MaTCKVX OPOT
MEX/YHaPOJHOIO 3Ha4yeHMs, COCTbIKOBAaTb asuar-
CKIle JOpOTU CeTH A ¢ eBpoImeiickoii ceTbio E, B ToMm
4ycrIe B IUIaHe TAPMOHM3ALIMY LIeIOT0 PsAfia JOPOXK-
HBIX CTaHAApTOB U pouenyp. C aToii nenbio Poccusa
B 2004 r. B llanxae npucoegyamiach Kk Mexnpasu-
TE/IbCTBEHHOMY COIVIALIEHMIO IO CeTU a3MATCKUX
aBTOMOOW/IBHBIX IOPOT, KOTOPOE CO3JaeT IPABOBYIO
OCHOBY I ME&X/1yHapOJHOI OTpacieBoll MHTerpa-
UM, pernaMeHTUpPYyeT [eATeIbHOCTb TOCYHapCTB
IIpY IIPOBEJeHNM IOPOKHOI OTUTUKY, OTIPefieNAeT
OCHOBHBIE TPeOOBaHMA K 3TOI CeTH.

Poccys moreHIanbHO MOITIa OB IIEPEKTIOUNTD
Ha ce0s 3HAUMTE/IbHYI0 4acTb eBPa3UIICKMX TOBap-
HBIX IIOTOKOB: Ipu 50 % pOCCHMiICKON JOnmu B [O-
XOJHOCTM TPAHCIIOPTHBIX CUCTEM JIOXOfi COCTaBUT
1,5-2,5 Tp/H JO/L. — CyMMY, IPeBbIIIA0NIYI0 00b-
em BBII. Ceronus Poccus obcnyxuBaer He 6oree

1% MUHMCTEpCTBO MHOCTPaHHbIX Aen Poccuiickon Gepepauun: Joknag paboueii rpynnbl CI'C PO npu MU Poccum no Bonpo-
cam yyactua cybbektoB PO B MexayHapoaHbIx opraHusaymax. 2005. Ne 21-22. loctyn: https://www.mid.ru/activity/coordi-
nating_and_advisory_body/meetings/-/asset_publisher/o0D4RcICOGw8/content/id/417130 (paTta obpatueHus: 12.12.2020).
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5-7 % IOTEHLMAIbHOTO O0ObeMa eBPa3UIICKOro
PbIHKA TPaHCIIOPTHO-TOTUCTUYECKUX YCIYL. YT-
Bep>kJeHMe Poccun Kak KIH04eBOro TpaHCIOPTHO-
KOMMYHUCTIYECKOTO 3BE€HA €[VHOI eBPasMIICKOIl
MHQPACTPYKTYpbl IO3BOMIMIO Obl COMMBNUTH ee
CBIpbEBBIE 1 IIPOMBINIIEHHbIE PETMOHbI, CIOCO0-
CTBOBAJIO Obl Pa3BUTHUIO IPOM3BOJCTBEHHBIX KOM-
IIEKCOB U COLIMA/IbHO-9KOHOMMYECKOI cepbl Ha
OOLIMPHBIX BOCTOYHBIX Teppuropusax [[maspes
2018:661-662].

Bce ckasaHHOe TpebyeT IepBOOYEPETHOTO pas-
BUTHA UCCIENOBAHNI TI0 IPAaBOBOMY 00eCIIeueHII0
BHEIIHEIKOHOMUYECKOIl /1eATeTbHOCTH, IIOATOTOB-
KV CIIELIMAJIMCTOB B cpepe TaMO)KEHHOT0, MHBECTH-
LIJIOHHOTO, HAJIOTOBOTO, TOPIOBOTrO, HPEAIpPUHU-
MaTe/IbCKOTO IIpaBa, XOPOIIO OPMEHTUPOBAHHBIX B
HAllMOHA/IbHOM 3aKOHOJATe/IbCTBE SKOHOMMUYECKOI
cepsl a3MATCKMX CTPaAH.

BaxHble 3a/jaun pOCCUIICKON IOPUANYECKOI Ha-
YKI, HayKu MEXIYHapOJHOIO IIpaBa CBA3AHBI C
onrtuMusanyenn pomn Poccuy B MeXIyHapO[HBIX
OpraHu3alyAxX, PyHKIMOHUPYOLINX Ha a3MaTCKO-
TMXOOKEAaHCKOM HaIllpaBlIe€HMM, C IOBBIIIEHNEM
addexTnBHOCTN UX AesTenbHOCTU. Kak yxe or-
Mevanoch, Poccua — NOMHONIPAaBHBIN YIeH TaKUX
opranmsaumit, kak CoppyxectBo HesaBucumbix
Tocymapcts (CHI'), EBpasmiickoe skoHOMMYecKoe
coobmectBo (EBpA3dC), EBpasuiickuit sKOHOMU-
geckuit cow3 (EAIC), lllanxaiickas opraHmsanms
corpypumyectBa (IIIOC), Asmarcko-TuxookeaH-
CKoe 9KOHOMuueckoe corpysundectso (ATIC).
Kpome Toro, Poccus aktuBHO ydacTByeT B padore
peruonanbHoro popyma ACEAH no 6e3omacHocTn
U a3MATCKO-TUXOOKEAHCKOMY 5KOHOMUYECKOMY CO-
TpyAHM4YecTBy. OUeBMIHO, YTO Hallleli CTpaHe He-
06X0fMMO IIPUAEPXKMBAThCA €AMHON CTpaTernu B
paboTe STUX OpraHM3alMil, HY>KHbl CKOOPVIHIPO-
BAHHOCTb YCM/IMI HAlIMX IPEJCTABUTENIENl B HUX,
[IPaBWIbHOE OIIPEfie/IeHNe BO3SMOXKHOCTEN KaXK/I01
OpraHMsal¥y B peajusalyy BHEIIHENOoNUTHYe-
CKIX, 9KOHOMMYECKMX ¥ IIPABOBBIX 3a/ja4, CTOAINX
nepen Poccueit B ctpanax Asui, a Takxe obecriede-
HI€ CBO€I aKTVBHON, MHULIMATYBHON POIN B TEKY-
1ieit JeATebHOCTI OpTaHU3ALMIA U T. II.
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YYACTUE POCCUN B EBPONMENCKOWU
KOHBEHLUWWX O 3ALLUTE MNPAB
YEJIOBEKA N OCHOBHbIX CBOBO/

BBEJEHMWE. B cmamve paccmampueaiomcs npo-
6nemmvie sonpocot yuacmusi Poccuu e Eeponetickoii
KOHBEHUUU 0 3aujume npas 4enoseka U OCHOBHbIX
c60600. ITo mHenuto asmopos, gopma yuacmus Poc-
cuu 6 Konsenuyuu, cesasannas c unencmeom 6 Coserne
Esponvi, siensemcs Henpuemnemoli 015 ee cysepe-
Humema. Ilpu pamugpuxayuu Koneenyuu He 6vinu
NPUHAMbL 80 BHUMAHUE CIMeneHb 00BeKMUBHOCTNU U
becnpucmpacmuocmu ECITY no ommoweruio k PO u
ceoticmea npasosvix Hopm Koneeryuu.
MATEPVAJIbI I METOMDBI. Mamepuanamu 0ns
UCCTIE00BAHUST  CTIYHAM MENOYHAPOOHDblE CO2NAule-
HUSL, Pe30TIIOUUL MENOYHAPOOHDLX OP2AHU3AYULL, NO-
cmanoenenus ECITY u Koncmumyuyuonrozo Cyoa
P®, a make 00KMPUHANLHbIE UCOYHUKU 1O THEMe.
Memodonozuueckyio 0CHO8Y Cmamvit coCasunu 06-
wieHayHble U CheyuanvHvle Mermoobl UCCIe008aHUSL.
B cmamve kpumuuecku ananusupyromcs 00800bl 6
nonv3y yuacmus Poccuu 6 Eeponetickoti koHeeHuuU u
uccnedyromcs npudunsl, no komopuim ECITY mpyoro
HA36aMb 00eKMUBHIM CYOOM OIS CPAHDL, KOMO-
Pas He yuacmeyem 8 esponetickoil uHmezpayuul.
PE3YJIBTATBI MICCIIEJOBAHMZL. Asmopot no-
7102a10M, 410  HEeUCNONIHUMOCHb NOCHAHOB/IeHUTI
ECITY sensemcst muuip 4acmuio npoonemvl Uchos-
HEHUST UMEIOUAUX 005I3aIMeNbHY10 IOPUOUUECKYI0 CUTLY
peuteHuil Men0yHapoOoHvix opeanuzayuii. Ilo mHe-
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HUI0 ABMOPos, He0OXO0UMO onpedenums HPUHUUNU-
anvHvle 0CHOBbL yuacmust Poccuu 6 meioyHapoOoHbix
OPeaHUAUUSX, KOTNOPbIe MOZY M NPUHUMAIMD HOPUOU-
uecku 00513amernvHole 077 HAwlell Crpanvl peuieHus,
U 02PAHUMUMb UX KPY2 YHACHHUKAMU UHINEZPAUUOH-
HbIX 00DeduHeHuti ¢ Poccuetl, 0peaHu3auusmu cmpa-
mezu1eckux NApmHepos, a Makdxie opeaHu3auUAMU,
8 komopvix Poccus moxem okasviéamv enusHue
Ha npunamue peweruil. OcHosvl yuacmus Poccuu
8 MeHOYHAPOOHBIX OP2AHUZAUUAX, NPUHUMAIOULUX
topududecky 00s3amenvHole peuieHus, HeoOX00UMO
sxmouumsv 6 Pedepanvhviii 3axor «O mendyHapoo-
HoLx 002080pax Poccutickoti edepavuii».

OBCY)XIOEHNA U BBIBOMDI. IToouurerue Poc-
CUL 10PUCOUKUUU MEN20CYOAPCNBEHHO20 OpeaHa No
npasam uenosexa 00NIHHO OMeedarms psoy yciosut,
komopvim ECIIY ne coomeemcmeyem. M3 amozo
svimexaiom u npobnemvi ¢ ucnonHenuem Poccueti pe-
wienuii ECITY. Aemopul pasoensiiom mouxy 3peHus,
umo ECITY sensgemcs agpdexmusHvim mexanusmom
3auumot npas u c60600, HO MOMLKO O ZPynnbl
CMpan — y4acmHukos esponetickoil uHmezpauuu,
CBA3AHHBIX 0OULUMU UHINEPECaMU, UEeHHOCAMU, CO-
271aCo8AHHOTL BHEWHEN U BHYMPEHHEN NONUMUKOTL.
IToamomy 6 cpepe compyoHuqecmea no npasam e-
J108eKa ¢ edponetickumu 2ocyoapcmeamus Poccuu He-
00X00UMO 8ePHYMbCA K NPABUNAM, USTIONEHHLIM 8

MocKoBcKuin XXypHan mMexayHapofHoro npasa « 1 « 2021



Aleksey Yu. Novoseltsev, Konstantin V. Stepanyugin

LAW AND POLITICS
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RUSSIA'S PARTICIPATION IN THE
EUROPEAN CONVENTION FOR THE
PROTECTION OF HUMAN RIGHTS
AND FUNDAMENTAL FREEDOMS

INTRODUCTION. The article examines problem-
atic issues of Russia’s participation in the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. According to the authors, the
form of Russia’s participation in the Convention, asso-
ciated with membership in the council of Europe, is
unacceptable for its sovereignty. When ratifying the
Convention, the degree of objectivity and impartiality
of the ECHR in relation to the Russian Federation and
the properties of the legal norms of the Convention
were not taken into account.

MATERIALS AND METHODS. The materials for
the research are international agreements, resolutions
of international organizations, decisions of the ECHR
and the Constitutional Court of the Russian Federa-

Moscow Journal of International Law « 1 » 2021

tion, as well as doctrinal sources on the topic. The
methodological basis of the article was formed by gen-
eral scientific and special research methods. The article
critically analyzes the arguments in favor of Russia’s
participation in the European Convention and exam-
ines the reasons why the ECHR can hardly be called an
objective court for a country that is not a member of
the EU.

RESEARCH RESULTS. The authors believe that the
unenforceability of ECHR judgements is only part of
the problem of enforcing binding decisions of interna-
tional organizations. According to the authors, it is nec-
essary to determine the fundamental foundations of
Russia’s participation in international organizations
that can make decisions legally binding for our coun-
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try, and to limit their circle to the participants of the
integration association with Russia, organizations of
strategic partners, as well as organizations in which
Russia can influence the adoption decisions. The prin-
ciples of Russia’s participation in international organi-
zations that make legally binding decisions should be
included in the Federal Law “On International Trea-
ties of the Russian Federation’.

DISCUSSION AND CONCLUSIONS. The subor-
dination of Russia to the jurisdiction of an interstate
human rights body must meet a number of conditions
that the ECHR does not meet. Because of this, problems
arise with the implementation by Russia of the deci-
sions of the ECHR. The authors share the point of view
that the ECHR is an effective mechanism for the pro-
tection of rights and freedoms, but only for a group of
states — European integration participants bound by
common interests, values, and coordinated foreign
and domestic policies. Therefore Russia needs to return

1. BBenenne

ompasku B Koncrurymmio PO BcTymm-

m B cuny 4 miona 2020 . 9T MOMpaBKU

«CTIPaBENINBO PACCMATPUBAIOTCA KaK IIaT
B CTOPOHY YKpeIlIeHus cyBepeHmrera Poccum u
3alIMTHI €T0 OT pa3MbIBaHNA Yepe3 MHKOPIIOPUPO-
BaHJE€ HOPM TaK Ha3bIBa€MOTO «MEXIYHApOJZHOTO
mpaBa», a, MO CYTHU, pelleHuIl IOJKOHTPOIbHBIX
CIIA MeXyHapOAHBIX MHCTUTYTOB»'. VI3MeHeHNA
B OCHOBHOM 3aKOHE HEM30eXHO 3aTPAruBaIoT I 3a-
K/IIoueHHble paHee Poccuiickoit Depepanyeit Mex-
IYHapOfHbIe COIJIAIEHNA, B TOM YNC/IE 110 NIPaBoO-
3aIMTHONM TeMatuke. K 4mcly Takmx cornaleHmi
oTHocuTCcA M EBpomeiickasd KOHBeHLMA O 3alljuTe
IIpaB Ye/0BeKa ¥ OCHOBHBIX CBOOOF.

OcobennocTp yuactuss Poccun B jaHHON KOH-
BEHIIMM COCTOUT B TOM, YTO OHO HEpPa3pbIBHO CBA-
3aHO ¢ uneHcTBoM B CoseTe EBpombl, KOTOpBIN
OCYIIECTB/IAET HOMUTNIECKOE PYKOBOJCTBO CTPaHa-
MH-y4acTHUKaMIU. KOHBeHIINA He IpefycMaTpyBaeT
BO3MOXKHOCTH Y4acTUA B Hell TOCYAAapCTB, KOTOPbIe
He ABNATCA 4wieHamy CoseTa EBpormbl 1 He pas-
JIeNAI0T ero upeonormio. Takaa popma corpyaHmde-

to the rules of cooperation in the field of human rights
with European states, set out in the Helsinki Final Act
on Security and Cooperation in Europe.

KEYWORDS: Council of Europe, European Court of
Human Rights, Parliamentary Assembly of the Coun-
cil of Europe, European integration, social progress,
European convention for the Protection of Human
Rights and Fundamental Freedoms
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mental Freedoms. — Moscow Journal of International
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CTBA B 3allUTe IIPaB YeJIOBEKA U OCHOBHBIX CBOOO
¥ CTaJla OCHOBHOII mpo6nemoit ydactus Poccun B
EBpomeiickoil KOHBEHIIUM.

Coset EBpomnbl cTan ucTopuyecky nepBoit op-
raHM3anMen, OTBeYarolleil 3a eBPOIENCKYI0 MHTe-
rpanyio. Cama eBpoIelicKas MHTerpalys ABIAETCA
YacTbI0 aMEpPMKAHCKOTO IPOeKTa INobamM3anmi,
KOTOpBIIT ocymecTsysgercsa no ¢popmyne: CIIA Bo
I/IaBe «CBOOOJHOrO» («IMBUIN30BAHHOTO») MMUPA,
«cBOOOAHBII» MU - BO I/TaBe Bcero Mupa’. Cremyer
pas3myaTh II06aMM3aNNIo KaK 00BEKTUBHOE COL-
a/IbHO-9KOHOMMYECKOE SIBJIEHME, KOTOPOE ABJIAETCA
HeOOpaTMMBIM, M KaK KOHKPETHO-MCTOPUYECKNI
IIPOEKT, KOTOPBIN OINpeJensAeTca IOMUTUKOI Ipe-
TEHAYIOLETO Ha PYKOBOACTBO IIPOLIeCCOM II06au-
3anmu rocygapcersa [Jopckas, Jopckmit 2016:105].
[Tocnemumit yxe He ABnAeTcA Oe3anbTepHATUB-
HBIM, TaK, COBETCKMIl NPOEKT I1obanmmsanuy Obl1
JIMIIEH MHOTMX OYeBMJHBIX HEJOCTATKOB aMepu-
KaHCKOTO IpoekTa. Kak mpaBuibHO oTMevaeT Be-
NbAMUHOB [.B., MMeHHO coLuabHbIe aCTIeKThI aMe-
PUKAHCKOTO IPOeKTa IN00aMM3alMy BBI3BIBAIOT
HayOOIbIIYIO TPEBOTY 1 OIaceHue’. AMepUKaHCKII
IPOEKT II0 CYLIECTBY CBOAUTCS JMIIb K TOPrOBO-

' MaHwuHa E. 2020. NprurHbI KOHCTUTYLIMOHHON pedopMbl — BHELIHENOAUTUYECKUIA acnekT. — REGNUM. 23.06.2020. JocTyn:
https://regnum.ru/news/polit/2989847.html. (nata obpatieHms: 30.08.2020).

2 K«cBobogHomy mupy» CLUA nprumcnaioT cBOMX GnmKaiLLmMX CO3HUKOB — CTPaHbl «30/10TOF0 MUNNNAPAAY.

3 BenbamuHos IB. MexdyHapodHoe skoHoMuYeckoe npaso u npoyecc. YdebHuK. Mocksa: Bontepc Knysep. 2004. C.15.
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¢unancosoit axcancuy THK u nonmHocTbI0 Myiien
CTONb JIIOOMMOTO IJIOOANCTAMM  «Ye/I0BEYEeCKOTO
usMepeHus»’. OH He pelI 1 He MOT PeIlNTh Kak
3ajlayy BbIpaBHUBAaHUA YPOBHA JKU3HU PasIMYHbIX
PErMOHOB IIAHETHI (MMP IIO-TIPEKHEMY PACKONIOT
Ha ycIoBHbII «Oorarblit CeBep» n «6enHsblit I0r»),
TaK ¥ Ipo6/IeMy pacTyIIero NMyIeCTBEHHOTO pac-
C/IOEHUA BHYTPU TOCYZIapCTB, B TOM 4MCJIe U PYKO-
BOZAINUX IIpolieccamMy rmobanusaumy (3T0 CTano
CIefiICTBMEM HABA3bIBAHUA MUPY ONIUTapXUYECKOI
HONIMTIYECKOI MOen o0liecTBa B KadecTBe YHIU-
BepCaIbHO).

Ycunenue colyanbHOTO PaccioeHNA KaK Ha IJIo-
0a/IbHOM YpOBHE, TaK 1 B OTHEIbHBIX CTPaHAX OT-
MeTun TaKke B. IlyTuH B cBOeM BBICTYIUIEHMM Ha
¢dopyme B JaBoce®.

B amepukaHCKOM IIpoekTe I7I06anu3anum B Iie-
JIOM ¥ IIPOEKTE €BPOIIECNICKON MHTErpayun B 4acrT-
HOCTM Poccum OTBOAMTCA MECTO JelpeCcCUBHOIN
TEPPUTOPUN C SKOHOMIYECKV M3OBITOYHBIM Hace-
JIeHVeM, BK/TIOYEHHOI B MMPOBbIe TEXHONIOTMYECKIe
IIeTIOYKY Ha CaMOM IIepBOHAYa/IbHOM 3Tarle (ChIpbe-
BOI IpNAATOK). [IOHATHO, YTO TaKast «MHTErpaLysi»
He MOXeT OTBeYaTh HaIYIOHA/IbHbIM MHTEepecaM Ha-
LIel CTpaHbl.

Coser EBpombl 6bUI CO3[aH IO VHUILMATHBE
CIIA 5 mas 1949 r. cpasy >xe nocine cosfanus Ce-
BEPOAT/IAHTIYECKOTrO 670K KaK ero MOMUTHYecKas
OpraHMsanys C TeMU >Ke K/IYeBbIMM YYaCTHMKA-
mu. Ilo Mepe Toro, Kak MHTerpanua rocyfjapcTs 3a-
nazgHoi EBpomsl cTanma opopmaaTscs B 6onee ag-
¢dexTuBHBIe OpraHusaiyonHble cTpyKTyphl (E9C,
3areM EC), BcTan Bompoc 06 ynpaspguennu Cosera
Espomsr®. Ho pociyck CCCP n COB npupan HOBblit
CMBICTI CYILleCTBOBaHMA 3Toil opranusanuu. Coser
EBpombl cranm cBoero popa IpUXOXKel, B KOTOPOIA
ernaoniye BCTynuTb B EC rocygapcrsa IOCTUTAIOT
«eBpOIEVICKIe LeHHOCT» M IIPOBOJAT CTPYKTYp-
Hble peOpMbI B COOTBETCTBUM C MOMUTIIECKIMI
unrepecamn EC. Opunako EC, 6ymyun BepumHoit
«IIMILEBOI MUPAMUIBI» MUPOBOI SKOHOMMUKM, ABJIA-
€TCs 3aKPBITHIM 00pa30BaHNEM U €T0 paclpeHle B
PaMKax JaHHOJ Mofiey HeBO3MOXXHO. [Toroponmus-

IIVICh TOITIOTUTH cTpanbl CIOB u mpubantuiickue
pecny6mku CCCP, EC tak u He cMor obecrieunTsb
UM COLMAJIbHbIE CTAHJAPTHI «cTapoit EBpormbly. Yo
Ke KacaeTcs «OKUJAI0IX B IPUX0oXKeil», To CoBeT
EBpomnbl MOXeT NpeIoXNUTb UM JIMIIb 0OMeH pe-
CYPCOB U CyBepeHUTETA Ha «[JeMOKPATIIeCKIIe IieH-
HocTu». Tak He CTO/b Jja/ieKue peKy eBpoIleliles
MEHS/IN Y Ty3eMIIeB 30/I0TO Ha CTEK/LTHHbBIE OYChI.

Berynnenne Poccum B Coser EBpombl cTano
OIHMM ¥3 MHOTMX aKTOB, KOTOpbIE 3aKPeIMIN ee
MOpaKEHME B «XOJIOJHON BOJHE» M IIPUCOEHIHE-
Hue K MopKoHTponbHbIM CIIIA MeXmyHapomHbIM
opranmsanusaM. O6ssarensctBa Poccun no Espo-
NEJICKOJM KOHBEHLMM IIOJIHOCTBIO IPOTHBOpEYAT
OCHOBHBIM IIPMHLMIIAM COTpyfHMYecTBa Poccun B
3aluTe IIpaB Ye/loBeKa C eBPOINEeCKUMI ToCyhap-
CTBAaMM, BBITEKAIOUIMX U3 3aKMIOUMTEIbHOIO AKTa
110 6e301acHOCTH 1 COTpyAHMYecTBY B EBpone’. Ero
YYaCTHUKM JIOTOBOPMJINCh YCTAaHABIMBATb MEXJy-
HapOJiHbIe CTAHJAPThI IIPaB Ye/oBeKa U JOOUBATLCA
VX COOIONEHNA CPeACTBAMV CBOETO BHYTPEHHETO
mpasa. IIpy aToM 3akIOYMTENbHBIN aKT He JaeT
IpaBa roCcylapCcTBaM BMELIMBATLCA BO BHYTPEHHME
fiefa IPyT pyTa OJ TI0OBIM IPEJIOTOM, B TOM YHC-
Jie 3alMTHI 1IpaB denoBeka. Hu ogHo rocymapcTso
He BIIpaBe IMKTOBATb APYTMM HapojaM, Kakue 3a-
KOHBI 1 aJIMUHMCTPATUBHbIE IIPaBI/Ia HY>KHO yCTa-
HaB/IMBAaTb B Le/IAX 3alIUThI IIpaB YenoBeKa. Taxoke
3aKOHBI HM OJJHOTO M3 TOCYAApCTB He MOTYT 0O0Ia-
laTh SKCTeppUTOpUANIbHbIM feiictBueM [Tamamaen
1985:16].

Berynnennio Poccun B Coser EBpomnbl mpep-
IIeCTBOBANO (POPMUPOBAHME JIOXKHBIX IIEHHOCTE
U HecOBITOYHBIX Oxupaunit y Hacenenuss CCCP. B
TOZIbI TaK HA3bIBAEMOIl «IIEPeCTPOIKM» OblIa Mpo-
BefleHa HeObIBajIas 10 MaciuTabaM Ueonorndeckas
06paboTKa COBETCKNX /IIOfieil, B CO3HAHNUM KOTOPbIX
0e3yC/I0BHO XOpollee IPeBpaTuaoch B 6€3yCIOBHO
I/I0X0€, M Ha000pOT. MIIIMOHBI HALIMX IPAXAaH
CTamM cuuTarb cebs, CBOJ HApOJ M CBOK CTPaHY
CaMBIMM XYZIIIMMM B MUPE, a KaXKIOro 3aIaJHOro
HOMUTUKA — BbIPA)KEHMEM BCeX 4eI0BEYeCKMX [I0-
Opopnereneit. MHorue roToBbl OBUIM YTBEP)KHATB,

4 «YenoBeueckoe U3MepeHVEe» — TEPMUH, NMLEMEPHO BBEAEHHbIN B 060poT robannctamm Ha KoHdepeHumun no
yenoseyeckomy n3mepeHuto B Mockae B 1991 r. ina BMeLLaTeNbCTBa BO BHYTPEHHMeE fena ApYyrix rocyaapcTs.
5 BobictynneHue B. MyTnHa Ha popyme B laBoce. MonHbIi TeKcT. — Cemesoe uzdaHue «Becmu.Py». 27.01.2021. focTyn: https://

www.vesti.ru/article/2515983. (nata obpaLyeHus: 28.01.2021).

5 AkonsH A. MNobepa Poccun — B ynpasgHeHnn Coseta EBponbl u ero MACE. - MHgopm. aeeHcmao Eurasia Daily. 29.01.2021.
Joctyn: https://eadaily.com/ru/news/2021/01/29/pobeda-rossii-v-uprazdnenii-soveta-evropy-i-ego-pase. (nata obpalleHus:

30.01.2021).

7 Organization for Security and Co-operation in Europe: Helsinki Final Act. URL: https://www.osce.org/helsinki-final-act. (ac-

cessed 30.11.2020).
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4yro BcA ucropusa COBETCKOTo TocyjapcrBa Ipef-
cTaB/sieT Co00il AHTUTYMAHHBI TOTATUTAPHbII
PeXMM, HapyIIAIOUMIl IIpaBa 4eJoBeKa. A YTOObI
JOCTNYD 00EIaHHOTO KOMMYHU3MA, 06pa3 KOTOpo-
rO IIPOYHO YKPENMICA B OfICO3HAHNM, JOCTATOYHO
CKOIMpPOBATh KaKoe-HUOYAb «IMBUIN30BAaHHOE»
rocypapctBo» [Hasapersn 2003:154]. «Imo6ammuso-
BaHHbIe» IPaK/laHe V ceifyac MPefiCTaBIAT Cepbes-
HYIO YTPO3Y [/Is1 Hal[IOHa/IbHOU Ge3omacHocTy PO.

2. ViccnemoBanue

Hecmotpst Ha TO, uTo parmdukanus Espormeii-
CKOJI KOHBEHI[MM ObI/Ia IIPeoiHeCeHa POCCUIICKOMY
0011eCTBY KaK OUeBMIHbII YCIIEX, Y aBTOPOB MMEIOT-
Cs cepbe3Hble BO3PayKeHNA OTHOCUTENIBHO JaHHOTO
Tesuca. PaccMoTpuM Hanbosnee pacpocTpaHeHHbIe
JIOBOJIBI B TI0/b3Y paTudukaryu EBpomneiickoit KOH-
BEHLMY, KOTOpbIE BbI3bIBAIOT COMHEHNA Y aBTOPOB.

1. Pamuguxayus Konsenyuu nossonuna Poc-
CUU NPUOTIUSUMBCS K e8PONELICKUM UeHHOCHIAM, 4o
MPaKmyemcs Kax HeCOMHEHHbLIL ycrex.

Cama mpennokenHas CoseToM EBpombl cxema,
B KoTopolt Poccus sABnsgerca y4eHMKOM, IOCTUTa-
IOLIMM €BPOIIEIiCKMe [IeHHOCTH, ABJIAETCA 3aBefo-
MO HeIpueM/IeMOl I Haieil crpanbl. Poccua —
CTpaHa C €BPOIENCKOV KY/IbTYpOIi, BBICOKMM Ha-
YYHBIM, KY/IBTYPHBIM M T€XHONOIMYECKMM IIOTEeH-
LMIa7IOM, Y KOTOpOIl €CTb CBOM IIPENCTaBIeHUA O
OyayieM U LieHHOCTHble opueHTHUpbl. [lo MHeHMI0
[TymxoBa A.K., KOTOpoe aBTOPbI IIOIHOCTBIO pa3fe-
JIAIOT, HeOOXOMMO TlepecTaTh 0OpalaTh BHUMaHMeE
Ha MHeHNe 3alafiHbIX MonMuTUKoB 0 Poccuu. Takas
MOJIUTHKA ABJIAETCA MepexXuTkoM 1990-x IT., Korga
[JIaBHOJ 1]e/Ibl0 IIOIMTUYECKOTO PyKoBoAcTBa Pd
6p110 monpasutbest CIIA u 3anazy?®.

Bes cospmanua coOCTBEHHOI «HALMOHAIBHOI
uzien» HEBO3MOXXHO pasButue Poccum kak cyse-
PEHHOTO TOCYJapCTBa, He TOBOPS YK€ O IIpeTeH-
3UAX BO3INIABUTDH BCEMMPHYIO Inobammsammio. Kak
npaBwibHO oTMedaeT E. ITaHmHa, «B cTpane mo-
HpeXHeMy HeT 1jen OyIylero, HeT KOHCEHCYca 110
HPOLIJIOMY, HET YJOB/IETBOPEHN HACTOAIIM»’.

3amajHas IOMUTHYECKas UJE0NOrUsA BO MHOTOM
HOCHT XapakKTep MU}OB, KOTOPbIe aKTVBHO IIPOJBIU-

raloTCs BOBHE C L[e/IbI0 TTONTY4eHNA KOHKYPEHTHBIX
IPEeNMYIIeCTB, HO y cebsa He mcnonbayrorca. K nx
4IICTy MOXXHO OTHECTH: JeCTPYKTUBHYIO KOHI[EI-
M0 mpaB 1 cBoboy (cBOOOKA KaK BCeTO3BOJEH-
HOCTb), OTpUIIaHMe TOCY[APCTBEHHOI MIeONOTHN,
BepTUKA/M BIACTU, MHOTOIAPTUITHOCTh KaK IIOMN-
TUYECKUI Xa0C, a0COM0TU3 AL PBIHKA 1 4aCTHON
COOCTBEHHOCTH, CBEfieHMe IeMOKPATIUI K OpTaHM3a-
111 BBIOOPOB, OTOXKZIECTBIIEHNe KOMMYHU3Ma 1 a-
mysMa 1 MHorue apyrue [Mapuenko 2017:19-20].
ITH 3amagHble I[eHHOCTY U3BeCTHHIN mucaTh C. Mu-
HaeB CIIPaBe/IMBO CPaBHMBAET C KOHTPadaKTHOI
npopykuyeit ais tysemues'’. Bce oHn cocraBmm
KOHCTUTYLMOHHYI0 Mudonoruio [bapuur 2018:56-
70] rnob6anpHOrO KOHCTUTYLMOHaMu3Ma [[oHyapos
2017:37-44).

3a Bpems uneHcTBa Poccun B Cosere EBporbt
3Ta OpraHM3alMA NPMHANA HEMA/TO Pe3ONMINMil B
oTHomeHny Poccum, mpsAMoO MOApHIBAKOINX pPOC-
cuiickyto rocypapcrseHHocTb [HoBocenbies, Cre-
maxroruy 2021:17].

Cpenn QanbliuBbIX LeHHOCTEN 0cob0e MecTo
IPUHAIOKNT «OOIIeYeIOBeYeCKUM, WINM YHHU-
BepCa/IbHbIM» IIEHHOCTAM. OTa KOHIEMLUA IIpef-
cTaB/sieT co0oil Hambosee CIHOPHOE IIONIOXKEHMe
XPUCTMAHCKOJ PeNUIuM O HeTIPOTVB/IEHNM 37Ty Ha-
CU/INEM, UTO Ha IIPaKTHKe O3HAYaeT TOPKECTBO 371a.
Hampumep, ofHOCTOpOHHEE pa3opyskeHue, OTKa3 OT
3aIIMTHI HAL[OHA/IbHBIX MHTEPECOB, AKTUBHOI yTO-
JIOBHOJI MOUTUKN. DTa UIEONOTNYecKas JUBepcus
npuBena K ucdyesHoseHno CCCP ¢ nmomutnyeckoit
KapThbl MUpa.

Kpome otkpoBenno ¢anpumssix, Coser EBpo-
bl TIpefyIaraeT HaM TakKe IIEHHOCTU «He IepBOii
cBeXXecTu». B aToM MoxHO ybepnuthes, n3yuns Es-
POIIENCKYI0 KOHBEHLINIO.

Bce mpaBa 4enoBeka, MCXOAA U3 COLMATBLHOTO
nporpecca o01ecTBa, MOKHO Pa3iie/nThb Ha TP I10-
KoneHus. [lepBoe 1mokoneHne — 3T0 MMYHBIE, TIONU-
TUYeCKMe U IIpaBa Ha CyAeOHyIo 3amuty. Briepsbie
oy 0buy 3anucansl B Koncruryrym CIIA 1787 1.

Bropoe mokoneHme - COIMANTbHO-3KOHOMMU-
YecKye IpaBa, MIM IIpaBa TPYAALMXcA. Brepsble
onnu nosasunuch B Koncturynuu PCOCP 1918 1. u
CTa/Iy TIPYMEPOM JI/IA TIOIPAKAHMA 3aMlafHBIX TOCY-

& TywkoB Npu3Ban nepecrtaTtb *AaTb ogobpeHus 3anaga. — MHmepHem-nopman «/leima.Py». 7. 02. 2021. Joctyn: https://
lenta.ru/news/2021/02/07/pushkov/. (nata obpatieHus: 07.02.2021).

° MMaHnHa E. B gaBocckoi peum TMyTrH nobun nmbepanos-rnobannctoB nx e Kosbipamu. — QedepasibHoe deeHmMcmaso
Hosocmeli (DAH). 28.01.2021. OocTyn: https://riafan.ru/1377309. (gata obpaiieHus: 28.01.2021).

1 MuHaes C. JYXLESS: nosecmb o HeHacmoswem Yenoseke. Mockaa: ACT. 2006. C.220-221.

" Matpywes H.M. HyxHbl N Poccumn «yHrBepcanbHble» LeHHOCTU»? [lyXxOBHO-HPABCTBEHHbIE LIEHHOCTM 0bLlecTBa Kak
OCHOBa CyBepeHuTeTa rocygapcrtsa. — Poccutickas eazema. 17.06. 2020.
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mapcts''. OHU AB/IAIOTCA 6230BBIMI 110 OTHOLIEHNIO
K IIpaBaM IepPBOTO ITOKOJIEHN, KOTOPbIe BHE Pa3Bl-
TOTO COLVA/IBHOTO TOCYAPCTBA ABJIAIOTCA IIYCTON
¢dopmanbHOCTBIO. TaK, MONOXKEHME TPYAALIMXCA B
PasBUTHIX KaIWTaIMCTUYECKUX CTPaHAX IIepuofia
IepBOHAYA/IBHOTO HAKOIUIEHNA KaIlluTaja ObIIO He-
3aBMIHBIM JIa)Ke II0 CPABHEHMIO C KM3HDIO KPerocT-
HbIX B Poccnn'. Oco6eHHOCTD 9TOI TPYIIIBI IIPAB —
OHM a/IpecoBaHbl TONBKO HaeMHBIM PaOOTHUKAM, a
IS TIpeIIpYHMMATENEN ABIAKTCA COLMANbHOI Ha-
IPY3KOIL.

XoTs K ITpaBaM TPEThEro MOKOJIEHN A CETOf{HA OT-
HOCAT KOJIEKTYBHBIE IIPaBa IPaKfiaH, B HeTa/IeKOM
HPOLIJIOM 3Ty TPYIIIY IIPaB CIIPaBeINBO CBA3bIBA-
JIM C TADMOHMYHBIM Pa3BUTUEM 4eTIOBeKa KaK Jnd-
HOCTH. ITO, IPeXJie BCEro, 3aHATOCTb VICXOAA M3
HOTPeOHOCTEl! B IMYHOM PasBUTHY, & TAK)XKe TBOP-
4eCTBO, TYPU3M, CIIOPT, CaAMOAEATENbHOCTD. IIpa-
Ba TPETbEro IOKO/NEeHNA BOCTPeOOBAHBI TONLKO B
obuiectBe 6e3 ITTyOOKNX COLMATbHBIX KOHTPACTOB C
rapaHTUPOBAHHOI 3aHATOCTDIO, B KOTOPOM CBOOOJ-
HOe BpeMs pacCMaTpUBAETCA KaK CaMOCTOATE/IbHAA
LIEHHOCTb, @ He BO3MOXHOCTbD JOIIO/THUTEILHOTO 3a-
paborka'’. BriepBble 911 mpaBa ObUIM 3alMCaHbI B
Konctnrynym CCCP 1977 ',

B kammranmcrudeckoM «obiiectBe morpebie-
HJSA» ONIPee/IAOIVIM AB/IACTCA He INYHBIIA, a MaTe-
PUA/IbHBII CTATYC Ye/I0BeKa, 4TO MOOLIPAeT paboTy
«Ha U3HOC». Kopropanmy co3HaTelbHO He 3aIlONHs-
I0T TPY[OBble BAaKAHCYM, 3aCTAB/IAA 3aHATHIX pabo-
TaTh «3a Tpoux». IIeHCMOHHBIN BO3PACT OTOBUIa-
eTcs BO Bcex 6e3 mckmovyeHns crpanax. Hegocratok
CBOOOJHOTO BPEMEHN ISl INYHOTO Pa3BUTUA KOM-
HEHCUPYeTCSA Hepa3yMHBIM, TUIIePTPO(UPOBAHHBIM
noTpebIeHneM U pa3nuyHbIMK M3BpauieHnaMu. He
cnydaiino B EC x mmpaBaM 4eTBepTOro IOKOTEHM

OTHOCAT: IIPaBO Ha IlepeMeHy I07Ia, OJHOIIOIbIE CBSI-
31, ynorpeb/eHne HapKOTUYECKUX CPEfICTB.
ITockonbKy eBponeiickas KOHBEHLV, 3a VICKIII0-
YeH)eM IpaBa Ha oOpasoBaHMe, COCTOUT U3 IIPaB
IepBOro MOKoIeHus, [y Poccun ee paruduxario
CTIOKHO HasBaTh mporpeccoM. Haobopor, pocmyck
CCCP cran ynyueHHOi BO3MOXHOCTDIO /I BCETO
JeJI0BeYeCTBA B IJIaHE Peaan3aluy IIPaB TPeThero
HIOKOJIeHMs, BMecTo KoTopbix EC mpemioxun BceM
HapoJlaM IlepeyliC/IeHHbIe BhIIIe TIpaBa.
PaccMoTpyuM Terepb COOCTBEHHO eBpOIIEiCKIe
neHHOCTU. Cpefyt HUX MOYKHO BBIJIE/TUTD:
«lJeHHOCTM», KOTOpBIE BENYT K PpaspyLICHNIO
TpaJULMOHHBIX IleHHOCTel ¥ 6a30BbIX CBOOOJ (pas-
JIMYHbIE M3BPAIeHN Y 3aIIpeT Ha UX KPUTHKY);
IleHHOCTM 3amaHOTO COLMATBHOTO TOCYHAp-
CTBa, KOTOpBIE IIPOJO/DKAIT OCTaBAaTbCA Hambo-
nee appexruBHON «MArkoit cuoit» EC [Kocaues
2016:15]. «Ilmo6anusoBaHHbIe» IpaXK/aHe, BOCXMIIA-
SICb «eBPOIIEVICKUM paeM», 3a0bIBAIOT, YTO CO3/JaH OH
B TOM 4NC/Ie I 32 CUeT OTHATBIX y HUX pecypcoB. Co-
IMa/IbHOE TOCYAAPCTBO EBpOIBI €CTh He 4TO MHOE,
KaK «HAllMOHAa/IbHBIN coumanusM» A. Iutiepa, To
eCTb 6/1aromnosyyne 3a cyeT YHUYTOXEHNUH, TIOIIO-
IeHNA U Jerpafalyiy JPYTUX ToCy[apcTB’;
EBpomneiickue 3K3MCTEHLVOHAIbHbIE LEHHOCTI.
9T0, ImpeX/ie BCero, LeHHOCTM 0ObIBaTens's, KOTo-
pble MCKITIYaloT TAPMOHNYHOE PasBUTHE YeToBeKa
Kak mmgHocTi. O611ecTBO TOTpebIeHNs CBOIUT BCe
OTHOIIEHNA MeXJy MIOIbMU K PbIHOYHBIM, B KOTO-
PBIX «yCIIeX» IIPOBO3IVIALIAETCS CMBICTIOM U Le/IbIO
XM3HU. VI ecmyu MeHTUYHOCTh 4e/loBeKa MellaeT
PBIHKY — TO OT Hee ClefiyeT oTKasatbcs. Ilom mpep-
JIOTOM TOJIEPAHTHOCTY 3aIafjHoe OOI[eCTBO YHUY-
TOXAeT MOy MAEHTUYIHOCTD — PACOBYIO, OTIUTHU-
4eCKyI0, KOH(eCCHOHATBbHYIO U JaXKe TTO/IOBY0".

Moscow Journal of International Law -

12 KpuTnueckn aHanmsunpys n3secTHyto KHury A.Paguiiesa, A.C.MywwKrH otmeyaeT: «[pouTtrTe )anobbl aHrMMncKnx Gab puyHbIx
PabOTHMKOB: BONIOCHI BCTaHYT AbI6OM OT yKaca...l 3amMeTbTe, UTO BCE 3TO €CTb He 3/10yrnoTpebeHne, He NPeCTynieHne, HO
NMPOVICXOAUT B CTPOTUX Npefiesiax 3akoHa. .. Y HaC HeT Hu4ero nofo6Horo. loBMHHOCTY BOOOLLe He TAroCTHbI». Cm.: MywkuH A.C.
lMonHoe cobpaHue coyurHerul: B 16 m. T. 11. Kpumuka u nyénuyucmuka, 1819-1834. Mocksa; JleHuHrpaa: M3a-8o AH CCCP. 1949.
C. 223-242. [laxe camble runepTpodrpoBaHHble NOTPEOHOCTY MOMELLMKA He UAYT HY B Kakoe CPaBHEHWE C NOTPEOHOCTAMM
KanuTtanncTa B 13BneyeHun npuobbiny, KoTopble BOOGLLE HUKAK He CBA3aHbI C ero fIMYHbIM notpebneHvem. OTcioga n 6onee
HYV3Kas HopMa SKCrTyaTalymn KPeCTbAH Mo CPaBHEHUIO C HAEMHbIMM PabOTHMKaMK Ha 3anage.

3 Kak ytBepxgan K. Mapkc, «LapcTtBo cBOOOAbI HAUMHAETCA B AECTBUTENBHOCTM NNLWb TaMm, rae npekpallaetca pabora,
OUKTyeMas Hy>K[OW 1 BHeLLHel LienecoobpasHocTbio» [Mapkc 1961:386-387].

* Cm.: naBa 3. CoumanbHoe pa3BuUTHE 1 KyNbTypa, a Takxe pasfen focyaapcTBO 1 MMYHOCTb — MPaBO Ha TPYA, OTAbIX, Ha
nosb30BaHVe AOCTUPKEHVAMU KyNbTYpPbl.

> Wpew A. Tutnepa BO3HMKNV He Ha nycTom mecTe. Eule Benukunii JlenbHUL npefnaran okpyuTb Poccuio cTeHo, 3a KOTopoii
«ell HAANIEXNT NPebbIBaTb BO TbME 11 HEBEXKECTBEY.

6 O6blBaTENb — YENOBEK, JIMLIEHHBbIA BHYTPEHHErO MOPANbHOMO 3aKoHa M MOCTyMaloWWin «Mo 06CTOATENbCTBAMY,
PYKOBOZACTBYACH IMYHOW BbIFOAOW. — NPUM. aBTOPOB.

7 ToTanuTapHble TeHAEHLUM 3anafiHoro oblectsa notpebneHns npeackasan P. bpaabepy B aHTUyTonun «451 rpagyc no
MapeHreinTy». YTobbl NCKNOUNTD KOHOANKTBI MEXAY Pa3fIMYHbIMY COLMAnbHBIMU FPYNNamu, BAACTU PELLAN CKUTaTb KHATK,
OCTaBUB HaCeNIeHUNIO TONIbKO KOMMEPYECKYIO peKnamy 1 MPYMUTUBHbIN JOCYT.
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A.l0. HoBocenbues, K.B. CtenaHiornH

Ha ponb yHMBepcabHbIX, 10 MHEHUIO aBTOPOB,
Oorblle MOAXOAAT He /MbepanbHble eBPOIIEIICKIE,
a KOMMYHJCTUYeCKMe IIeHHOCTI IIPU YCTIOBUM VIC-
KJIIOYeHNsA Y3 HMUX OPTOHOKCAIBHBIX IOJIOXKEHUI
MapkcuaMma'l. DTy [eHHOCTU NPefCTaBIAT coboit
3I0POBYIO peaKinio 00/IaJaoIX SMIIATHEN TI0fel
BCEX BpPeMeH 1 HapOfj0B Ha XMIIHIYECTBO, 1apasu-
TU3M, STOU3M, CTSKATEIbCTBO COBPEMEHHOTO UM
obmecTBa. V x0T «BeTep BeKa» CMEHWI HAIIpaBJIie-
HIe B CTOPOHY YZ0OCTB 11 KOMOpPTa, KOMMYHNUCTH-
YecKye ey He CTalM JOCTOSHUEM MCTOpuu. Bol-
marommiicss coBeTckmit reHetuk B.II. S¢pammcon,
06oraTyBIINIT 00IleCTBEHHbIe HAYKM €CTeCTBEHHO-
HayYHBIMI 3HAHMAMM, YTBepXKaalL: «Vpes cipaser-
JIMBOCTH 00IafaeT HeOOBIYATHON CIIOCOOHOCTBIO K
pereHepary, oHa IOKoOHA (EeHNKCY, BO3POXKAAI0-
memycs u3 neria» [ddpanmcon 1971:193]. B otn-
4yie OT 3aIIaJHBIX /IMOepaTbHbIX IIeHHOCTEl, KOMMY-
HMCTUYECKYIe LIEHHOCTY KOHQIMKT MY STUKOI 1
HParMaTUKOJ PEIIAIOT B IIO/Ib3Y STUKIL.

2. Becmynnenue Poccuu 8 Cosem Eéponvi 6vini0
«HAUesIeHO HA C030aHUe MeXOYHAPOOHBIX MEXAHU3-
MO8 3aUjUMbl NPAs UUPOKO20 CI0S POCCUTHN» .

ABTOpBl He OTPUIIAIT, YTO B JeATETbHOCTU
ECIIY peiicTBUTENbHO BCTPEYAIOTCA CIIpaBefINBbIe
u 06ocHOBaHHbIe penreHys. OTHAKO Lie/Ib eBpOIIeit-
CKOTO TIPAaBOCYAVIA BeCbMa JajieKa OT 3allUThl VIH-
TepecoB OOBIYHBIX IpakjaH. JJaxe 1o ofHOMY Jiery
xkommanun «fOKOC» mpucyxeHHas KOMIIeHCalys
u3 denepanpHOro 610mKeTa MHOTOKPATHO IIPEBOC-
XOUT BCe IonmydeHHble oT obpamenus B ECITY
BBITOZIbI OOBIYHBIX IpaxaaH BMecTe B3sAThie”. EC
u Coser EBpombl 3aHTepecoBaHBI COXPAaHUTb B
Poccuy sxkoHOMMYECKMIT YKIAJ, «IMKOTO KaluTa-

NM3Ma», XapaKTEpHbI I CTPAaH MMPOBOIl IepU-
¢depun. Haunnas ¢ 1990-x rr. B Poccun cnoxxmnmach
IPaKTUKA, KOIZTA BJafle/blibl IOCTPOEHHBIX elle
B CCCP npennpuaTuit Huuero He BKJIQ[[bIBAIOT B
pasBMTHE IPOM3BOJCTBA VI PETMOHOB U MOHOCTbIO
BBIBOJAT IOJTyYEHHYIO IPUOBUIb B QMHAHCOBBIE Y4-
pexxpenus nop opucaukiyeit crpan EC u CIIIA*.
He BbIsbIBaeT HMKAKOTO COMHEHNs, YTO IepBOOYe-
penHoit 3amaueit ECIIY ABnseTca sammTa akTUBOB
ux BrafenpieB Ha Tepputopunm PO. Kommanum,
KOTOpble Ipy60 HapyLIA0T HPVMHIMUIILI IPaBOBOTO
IEeMOKPAaTHYeCKOTO COLMATBbHOTO TOCyflapcTBa (He
IUTaTAT HAJIOTY, He VICIIOMHAIOT 3aKOHBI 00 y4acTum
roCyflapCTBa B 5KOHOMMKE, OXpaHe TPYyHa, KOJIeK-
TUBHBIX [OTOBOpAX, 3alluTe IpaB MOTpebuTereit,
oxpaHe npupopsl), Bcerna Haxopat y ECITY samuty
U TOKpoBUTeNnbCcTBO. Ilpu atom Bpsax mu EC pomy-
CTUI OBl IEATENIBHOCTh TAKMX KOMIIAHMIT HA CBOEII
TeppuTOpUN*.

W ecnu mocMoTpeTb Ha CIpaBefIMBble pellle-
uua ECIIY nogp gpyruM yriom 3peHus, To U 37iech
npusHanue Poccueil 0pycAMKINMM 9TOTO MEXyHa-
POJJHOTO Cyfia MeeT HeraTVBHBII MOpaIbHO-II0/NN-
TUYECKUI acIleKT. B pesynbrare nopaxxenns Poccun
B XOJIO[JHOII BOVIHE PO/Ib 3KCIIEPTOB IO IIPABaM Ye-
JI0BeKa Ilepelia K ToCyjapcTBaM, KOTOpble HECYT
OTBETCTBEHHOCTD 3a MX HEYJI0B/IETBOPUTENbHOE CO-
CTOsHME 3a Ipefe/laMi CBOMX I'PaHML]. ITO MOXHO
CPaBHUTD C Ky/IBTOM 0/1arOTBOPUTENBHOCTH, KOTZa
IpJ HOMOLIM TOYEUHBIX O/IarOTBOPUTENBHBIX AK-
Ml co3gaercss obpas CIpaBeIMBOTO U IIEfPOTO
genoBeka. OfHAKO Ipy 6ojiee CIpaBeIMBOM MU-
poBOM WM OOLIECTBEHHOM IIOpsifiKe Takas 6maro-
TBOPUTENBHOCTH BOOOIIle He OHaz06mmach 6b1. Tak

'8 Hanpumep, nctopuueckana ponb pabouero Knacca, AvMKTaTypa nponetapuarta, cBefleHne KOHKYPEeHTHbIX OTHOLIEHWU B
obLiecTBe K KIacCcoBblM, MOMbITKa 00bABUTL BOCMWUTaHE MOHOMOANCTOM Npu GOPMUPOBAHNM STUYECKUX NPeACTaBneHNI 1
apyrue.

19 Cm.: [YepHnyeHko 2018:9]. OgHako Hambonee 3anHTepecoBaHHbIMK B paboTte ECMY YepHuueHko C.B. Bce ke npusHaet
poccusaH, KoTopble «nownm B 6u3Hec». Ho MOCKONbKY npefnpuvHUMaTeny ABAATCA PasHOBUAHOCTbIO YyrNpaBneHueB
(MeHekepoB), TO B CUNY NpamuAabl Cy6opAnHaLMA X eABa SV MOXHO OTHECTM K <LUMPOKOMY C/I0K POCCUAHY». BoNbLUIMHCTBOM
B NII060M 06LLeCTBe ABNAIOTCA HaeMHble PabOTHUKM 1 camo3aHATble. CieflyeT OTMETUTb, UTO B Havane 1990-X IT. B rocyfapcTso
0TKasanocb oT obecrneyeHns BceobLuern 3aHATOCTI U NPeSSIoKNN0 BCeM AT B GU3HeC. ITa YCTaHOBKA Hallla OTpaXkeHve B
KoHctuTyuum PO 1993 r.,, KoTopas oToxKAeCcTBWa NpeanpuH1MaTenell C HaeMHbIMM PaboTHUKaMK 1 caMo3aHATbIMK. MpaBa
Ha YaCTHYI0 COOCTBEHHOCTb M NPeANPUHNMATENbCTBO — TPAAULIMOHHO NIMYHbIE NPaBa NepBOro NoKosneHnsa — KoHCTUTyumaA
OTHeCna B pa3faest CoLnanbHO-3KOHOMUYECKUX.

20 MepeparnbHbI GiogKeToM NpeaycmoTpeHo 600 MUNNMOHOB pybnelt B rof Ha BbinonHeHe peleHmnin ECMY v obecneyeHune
ero geAtenbHocTw. [NpucyxaeHHaa komneHcauma akumoHepam «KOKOCA» coctasnseT 1866 104 634 espo.

21 InA pOCCUCKNX AeNbLOB NMoMelleHre AeHer B OPLIOPbI — BaXKHeNLW i cnocob yBoga nonyyeHHon B Poccum nprbbinu 3a
py6ex. Hanpumep, 61% akuuin poccuiickoin HedTaHo komnaHum KOKOC npuHaanexkanu rubpantapckoi Group Menatep Ltd.
59,5% aKkuuin 3Ton KomnaHum npuHagnexat M. Xogapkosckomy. Cm.: BenbammnHos M. Ykas. cou., C.246.

2 C1.1. JononHuTenbHoro npotokona K EBponeiickon KoHBeHUMM oT 20 MapTa 1952 I. 0 3awuTe YacTHOM COBCTBEHHOCTM
«He yMasnseT npaBa rocyfapctea obecrneyrBaTb BbIMOSIHEHME TakUX 3aKOHOB, Kakre eMy NpefcTaBasioTCca Heo6XoaAMMbIMU
[NA OCyLIeCTBNEHNA KOHTPOJSIA 33 MCMONb30BaHNEM COOCTBEHHOCTY B COOTBETCTBUN C OOLLECTBEHHBIMW MHTEPECaMU NN A1A
obecneyeHnsa ynnaTbl HAIOrOB U APYrX c60PoB mnu WTpados». Tem He MeHee ECIMY BbIHeC pelleHyie B MONb3y akLMOHEPOB
komnaHuy «FOKOC».
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xe 1 Coset EBpormbl. BMecTo ycTpaHeHusA IpUYnH
TSDKEZIOTO  MOJIOKEHMsA HACENeHUs B OT[eNbHbIX
CTpaHaX pa3BUTble TOCYJAPCTBA KOHCEPBUPYIOT
I7106a/IbHOe HEPAaBEHCTBO U IPE/IaraloT TOYEYHO
pelartb OT/eJbHbIE CUTYalMyu IO, IIPUCMOTPOM
0oree «yCIelIHOTO 1 cIpaBefMBoro». Tem 60-
jlee 4TO 3Ta 61arOTBOPUTENBHOCTb UM HUYETO He
CTOMT - KOMIIEHCAIIMM MCTLAM BBIIIAYMBAKOTCA
3a cyeT OIOKeTa CTpaHbI-OTBeT4mKa. Jaxke camo
HanMeHoBaHue o6pamenus B ECIIY - «JIBaHoB
npotuB Poccum» comep>KUT CKPBITBIA IOATEKCT,
NOAPBIBAIOIINIT yBa)KeHNE HaceleHus K CBOENl
CTpaHe.

3. Hanuuue mexeocyoapcmeennozo opeana cy-
0ebHotl 3auiumopl no3eosnsgem 6osee IPPexmusHo 3a-
WUWAMb NPAsa Yeo6exa.

Crarbs 46 4.3 Koncturynun PO asngerca Bax-
HOJT TapaHTMell 3alUThl IIpaB U CBOOOJ IpaxkjaH,
KOTOpbIe MCYepIIany BCe MMEIOIecs BHYTPUTOCY-
flapCTBEHHbIE CpeJiCTBa IpaBoBoil 3amuThl. CoMHe-
HJ€ BbI3bIBAeT NIPUTOJHOCTD HA POJIb MEXIOCYap-
cTBeHHOro oprasa A Poccun nmenno ECITY.

ITo MHeHMI0 aBTOpOB, Npu parndukanym Kou-
BEHIIMM He ObUIM NPUHATHI BO BHUMAHINE CTElleHb
obbexTuBHOCTI U OectipuctpactHoct ECITY mo
otHomreHnio K PO u cBoiicTBa mpaBoBbIx HOpM KoH-
BEHLU.

Berymnenne B Coset EBpomnnl 06s13anm0 Poccuro
patuduiypoBars EBpomeiicKyl0 KOHBEHIMIO, CO-
IJIACHO KOTOPOII OHA IpU3HAeT 6e3 CIeluanabHOro
cornacust obssarensroit opucaykiyio ECIIY mo
BOIIPOCAM TOJIKOBaHMA U IpuMeHeHM:A KoHBeHIuM
U TIPOTOKOJIOB K Heil B C/Iydasx IpeiIonaraeMo-
r0 HapylleHUsA IIOJIOKEHUI 3TUX JIOTOBOPHBIX aK-
ToB. Vcxopa us nonurudeckux nHTepecos Cosera
Espomsr n EC, ECITY pake npubnmkeHHO Helb3s
HPU3HATD OECIIPUCTPACTHBIM CY[IOM II0 OTHOIIEHMIO
K Poccun. Het cmbicia y6e>K;[aTb YuTaTensd B TOM,
4TO 3aMHTEPECOBAHHDIN B MCXOfie [e/a CYfibs MO-
XKET JIETKO M3BPATUTD /10 IIOJTHOTO IPOTUBOPEYM:
C ee CMbICTIOM MO0y IpaBoBYK HOpMYy. IIpaBo-
Bble HOPMBI C BBICOKOJI CTETIEHbI0 abCTPaKTHOCTH,

HaIpyMep, HOPMBI-TIPUHIMIIBL, BOOOLIE JAIOT MOJ-
HYI0 CBOOOZY X TONKOBaHMsA. BBICOKOII CTeleHbIo
a0CTPAaKTHOCTM Kak pas M 06/1ajjaloT mpaBa 4eso-
BeKa I1epBOro IIOKOJIEHN, 13 KOTOPBIX ITpenMylle-
cTBeHHO coctout EBpormeiickas konsenums®. Ha
3TO CBOJICTBO IIPaBOBbIX HOPM KoHBeHIMM yKasasn
u Koncrurymonnsiit Cyn PO,

CoBO «aOCTPaKTHBI» aBTOPBI IOHMMAKT KaK
PacIIbIBYATHIIA, 6e3aupeCan7[, JIMIIEHHBIN KaKoi-
b0 KoHKperusauyy. Hampumep, abCcTpakTHBIN
TryMaHM3M «Majbuyka u3 Hosoro Ypenros», Koto-
PbIIl 03BY4YWII IIPU3bIB [epMaHyy IPMHECTN 3BUHE-
HJIA 32 YHUYTOXXEHHbIX 3aXBaT4MKOB Ha BocTouHOM
¢poute. [ToaTomy cutyauys, npyu KOTOpoil Hefpy-
JKeCTBEHHas IPYIIIa TOCYAAPCTB OIpefe/aeT 3aKOH-
HOCTb ¥ 00O0CHOBAHHOCTD OIIE€PATUBHO-PO3BICKHBIX
MepONpUATUIL, TPYMEHEHUsA CUIBl B OTHOIUEHUM
HE3aKOHHBIX BOOPY)XEHHBIX (OPMMpPOBAHMUIL, Je-
HOpTalMM UM OTKa3a BO Bbe3Jie, MEPOIPUATIIL 110
MHGOPMAIMOHHON 0e30MacHOCTI, OTBETCTBEHHO-
CTHU 33 HapylleHMe 3aKOHOJATEeNbCTBA O MUTHHIAX,
cobOpaHmsx, OOIIeCTBEHHbIX OpPraHM3aLNAX, Orpa-
HIYEeHWIT 1306MpaTe/IbHOTO IpaBa HECOBMECTMMA C
cyBepennteToM Poccuiickoit Peneparum.

Yuactue Poccun B 6oree COBMECTMMBIX C Heil
MexxpyHaponubix opranusaiysx (IIOC, BPUKC),
CO3/IaHHBIX B IIe/IAX BOCCTAHOB/IEH) A HAPYLIEHHOTO
B 1991 . 6a/1aHCa TeONOINTUYECKUX CIJI Ha [IJIAHETe,
BIIOJIHE JIOIYCKAeT ¥ CO3[jaHNe MEXKIOCYHapCTBeH-
HOTO OpraHa IO 3aluTe IpaB U cBobop. ITo mo-
3BONNT B IIONHOM Mepe 3aJleliCTBOBATDH IIPESYCMO-
TpeHHy10 KoHCTuTyIMell rapaHToO 3aIUThl IIpaB
1 cB0O6O],.

4. Heucnonnenue pewenuti ECITY - 2pybetiuiee
HapywieHue NPUHAMbIX Ha ce6s Poccueil mexoyHa-
poOHvIX 0053amenvcme, npusodsujee Kk YXyouleHuio
3AUUMbL NPA6 2PAHOaH.

ABTOpbI CYMTAIOT U3IMIIHEN paMaTU3aLNI0 He-
ucnonHenns Poccueit otnenpHbix pemenuit ECITY.
Haxe y rocymapcts — ocHoBarenelt CoseTa EBporbt
Hepyofuyeckyt Bo3HUKawT pasHornacus ¢ ECIIY,
CBSI3aHHBIE C BOCIPUATIIEM «YHUBEPCATbHBIX» IIeH-

Moscow Journal of International Law

2 30pbKyH: <EBPONECKN Cyf HE YUMTbIBAET NCTOPUYECKYHO, KyNIBTYPHYIO, COLManbHyto cutyaumto B Poccumy. — Mopman
«lpaso.Ru» (OO0 «lpasosbie Hosocmu»). 22.11. 2010. [octyn: https://pravo.ru/news/view/42643/. (pata obpalieHus:
28.08.2020).

2 KoHcTtuTyumoHHbIi Cya ykasan cnegytoluee: «Ecnn ECMY, Tonkya B npoLecce pacCMOTPeHNA KOHKPETHOro Aena KoHBeHL o
0 3aluTe NpaB YenoBeKa 1 OCHOBHbIX CBOOOA, HOPMaM KOTOPOW MPUCYLLA BbICOKaA CTeneHb abCTPaKTHOCTU...OCYLLeCTBI
TOJIKOBAHVE BOMPEKN 0OBEKTY U LienAaM camoii KOHBEHLIMM O 3aLyMTe NpaB YeNoBEKa M OCHOBHbIX CBOOOA,...TO FOCYapCTBO,
B OTHOLUEHMN KOTOPOro BbIHECEHO MOCTAHOBMIEHME NO AAHHOMY ey, BNpaBe OTKa3aTbCA OT ero UCMOoAHeHUA..». CMm.:
MoctaHoBneHne KoHctutyumoHHoro Cyaa P® ot 19 AanBapa 2017 r. N 1-1 «[Mo geny o pa3peLueHnn BOMPoca O BO3MOXHOCTY
ncnonHexnua B cootseTcTBuM ¢ KoHcTuTyumen Poccuiickon ®epepauun noctaHoBneHna EBponerickoro Cyaa no npasBam
yenoseka ot 31 nona 2014 r.no geny «OAO «HedTaHaa komnaHma «KOKOC» npoTtre Poccumn» B cBA3M c 3anpocom MmnHmctepcTea
tocTrumm Poccuinckoin ®epepauun». — CobpaHue 3akoHodamenbcmaa Poccutickol ®edepayuu. 2017. N 5.CT. 866.
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HOCTel”. 3alUTHUKY IPYHIMIIOB MeXAYHAPOIHO-
ro npasa B PO nmoyemy-1o 06X0AT MOTYaHIEM TOT
¢axkr, uto npaBo EC npusHaet npuopureT NpUHIN-
0B MEK/[yHApOJJHOTO IIpaBa HaJ| MHTEIPAIVIOHHBIM
¥ HaLlOHA/IbHBIM 3aKOHO/ATeIbCTBOM, HO He TIPUO-
pUTET MeX/[yHapOIHBIX oroBopos . I ecin B Poc-
cun «pa3BopoT» Bo B3aumopeiictsuy ECITY u Kon-
cturyunonHoro Cyganpounsomen B cepenute 2015t.,
10 B cTpaHax EC y>xe 1aBHO yTBepAniach KOHIEI-
Vsl KOHCTUTYLIMOHHON npeHTnaHocT! [Bogdandy,
Venzkel 2014:196-197; Rackow 2015:379]. CornacHo
3TOJI KOHIIETILVIH, TIPOTUBOPEYNA MEXY peleHN -
vyt ECITY n Koncrurynmonusix (BepxoBHbIx) cyzoB
ydacTHMKOB CoBera EBpOIBI pemraroTcs B IONb3Y
nocneguux [Martinico 2012:401; Tushnet 2010:671;
Constitutional Courts...2016]. Takum o6pasom, Bpsiz,
JIU JIOTMYHO TpeboBath oT Poccun 6orblirelt aycum-
IUIVMHBI B MCIOJHEHMUM EBponeiickoil KOHBEHLMN,
4eM OT TOCY/JAPCTB — YYaCTHMKOB MHTEIPALMIOHHO-
ro 06pa3oBaHus, IPUHABIIETO 3Ty KOHBEHIINIO.

3. 3akmroueHue

«JIBOJiHBIE CTaHAAPTHI» B geATenbHocTy ECITY
U BbIHECEHNE 3TUM CY[OM IOIUTU3MPOBAHHbIX Pe-
IIeHNI1 IPefiCKa3yeMo IIPUBOJAT K HEBO3MOXKHOCTH
ux ucnonHenusA B Poccun. ABTopsl cornacHbl ¢ C.B.
YepHuueHKo B TOM, 4TO CChbIIKM Ha KoHcTuTynmio
KaK oCHOBaHMe HeucronHenus pemennit ECIIY ne
COBCEM KOPPEKTHBI C TOUKM 3PEeHM:A MEXYHApOJ-
Horo npaBa [Yepuudenko 2018:6]. OpHako cenyer
OTMETUTb, 4TO HEUCIOTHMMOCTb IHOCTAHOB/IEHUI
ECITY siBnsieTcs MAIIB YacThIO TPO6/IEMbI MCTIONHE-
HJA MIMEIMX 0043aTe/bHYI0 I0PUANYECKYI0 CHTY
pellleHNI MeXJyHapomHbIX opraHmsaumit. Coser
EBpomnbl — 3TO muib OfHA 13 OpraHU3aLNil, KOTO-
pble ObIIN 3a/1efICTBOBAHBI B aMEPUKAHCKOM IIPOEK-

Te rnobam3aryu. [IpaBo 3TuX opraHusaiyii HaIo-
MMHAeT PacIopANOK aMepMKAHCKMX TOTATUTAPHBIX
CEeKT, Ifie OOJIBIINMHCTBO MUILIb Of00pseT pelleHus,
IOBeleHHble [0 WUX CBefieHMsA PYKOBOACTBOM. B
co3gaHHbIX 1o mHUIMaruBe CIHIA rmobammcTckux
OpraHM3aIMAX BO3MOXXHO HPMHATHE HOPUANYECKN
00643aTe/IbHBIX /1A TOCYHAPCTB-YYaCTHNUKOB pelle-
Huit 6e3 yx cormacua.

[To MHeHMI0 aBTOpPOB, HEOOXOAMMO OIpefe-
MUTb TPVMHIMINANbHbIE OCHOBBI y4yactus Poccunm
B MEX/IYHAPOJHBIX OPTaHM3ALVAX, KOTOPbIE MOTYT
IPVMHMMATD PUAIIECKN 00sA3aTeIbHbIe /I Halllel
CTpaHBI pelleHus, ¥ OTPAHNYNUTb UX KPYT MHTe-
TPallMOHHBIMM OOBEAVHEHUAMY, OpTaHU3ALVAMMU
CTpaTernyecKux MapTHEPOB, a TAKXKe OpraHu3aly-
AMMU, B KOTOPBIX Y Poccun ecTh peanbHble BO3MOX-
HOCTYM BIMATb Ha INpuHATHe pemreHnit. OCHOBBI
ydactyA Poccun B MeX[yHapOIHBIX OpraHM3AINAX,
HPVMHMMAIOIINX 0PUANYECK 00s3aTe/IbHble pelle-
H1s, Heo6xozuMo ykasath B PeepanbHoM 3akoHe
«O MexxpyHapopHbIX moroBopax Poccuiickoir ®e-
fiepanuy». ITO JACT BO3MOXKHOCTD He Ipuberarb K
ccpIKaM Ha KOHCTUTYIMIO B KauecTBe OCHOBAHMA
HEVICTIOJIHEHVS PelleHNiT MeXXIyHapOHbIX OpraHu-
3aIMil, He COBCeM KOPPEKTHBIM KaK C TOUKM 3peHMsA
MEXIYHapPOJHOT0, TaK 1 HallMOHA/IbHOTO IpaBa®®.

ABTOpBI pasfensdoT TouKy 3peHus, uto ECIIY -
JieiicTBUTENbHO 3¢ GEKTUBHBI MEXaHU3M 3aIUTBI
IpaB 4e/loBeKa, HO TONBKO /I TPYIIBI CTPaH —
YYaCTHUKOB €BPOIIENICKOM MHTETPALNM, KOTOpbIE
CBA3aHBI OOIIVMM VIHTEpecaMy, LIeHHOCTAMMU, CO-
[JTACOBAHHOJ BHEIIHEN ¥ BHYTPEHHEN MOTUTHUKOMN.
Cotpypganuectso Poccun n EC o npasBam venose-
Ka JIO/DKHO OCYIHIECTBJIATBCA COINIACHO IIpaBUIaM,
YCTaHOB/IEHHBIM B XeTbCMHKCKOM 3aK/TIOUMTeNb-
HOM AKTe 10 6€30IaCHOCTI U COTPYJHUYECTBY B
Espore.

% Jlakeea E. 3a uto kputrkytoT ECIMY B pasHbix cTpaHax EBponbl. — [Topman «paso.Ru». 14 01.2014. Joctyn: https://pravo.
ru/review/view/100539/. (nata obpaiyeHus: 03.09.2020).

% Cm.: Mpaso Esponelickozo Cotosa: ydebHuUk 01 Mazucmpos. Mog pen. C.10. KawkuHa. 3-e n3g. M.: Mi3patenbctso tOpant. 2014.
C.132.

¥ Tak, BcemmpHana ToproBas opraHusaums (BTO) npu HE[OCTVKEHNM KOHCEHCYCa MPUHMMAET pelleHns 6OMbLMHCTBOM
ronocoB (NPOCTbIM MM KBanMOUUMPOBaHHbBIM). BOMBLIMHCTBO rocyfapcTB-y4acTHMKOB He OMpeaensioT MOfuTUKY STOW
OopraH13aLuuy, a b rofIOCYHOT 3a HaBA3aHHbIE UM cornatleHus. [Mpu 3Tom nepecmoTp cornawwennii BTO TpebyeT cornacus
BCEX YYACTHMKOB (TO eCTb NPUBUIErMPOBAHHOIO MEHBLUNHCTBA). B Takon mexxayHapoaHom opraHu3auum, kak BcemmpHbin
BaHk (Bb) BOOGLLe [eCTBYET NPYHLMM «B3BELUEHHOrO» rojIOCOBaHMsA Ha OCHOBE [JOJIEBOrO YYacTVs B MUPOBOW TOProBrie.

28 CraTtbs 46 KoHBEHUMM O MpaBe MeXAyHapoaHbIX LOroBopoB 1969 I. Mpu NpU3HaHUN HEAENCTBUTENBHOCTU COMaLLIEHUs
YUUTBIBAET NMLb Takue HapylleHus KOHCTUTYLMKM, KOTOpble KacaloTCsi KOMMETEHTHOCTM 3aknountb foroBop. Cratbs 22
QepepanbHoro 3akoHa «O mexxayHapoaHbIx JoroBopax Poccuickon Gepgepauuny He OTMEHAET AeNCTBUE MEXAYHAPOLHOro
ZIOroBOpa B CJyyae ero npoTreopeyurs KOHCTUTY LMK, a INLLIb TPUOCTaHABIBAET ero IeNCTBIE JO BHECEHUSA COOTBETCTBYIOLLVX
NMonpaBoK Wiy nepecMoTpa KoHcTUTyLuu.
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ADJUDICATING RACIAL
DISCRIMINATION CLAIMS: ISSUES OF
JURISDICTION AND ADMISSIBILITY
IN UKRAINE V RUSSIA

INTRODUCTION. Over the past decade, the Inter-
national Court of Justice has been requested to adjudi-
cate on claims under 1965 Convention against Racial
Discrimination (CERD). While adjudication under
treaty compromissory clauses is not uncommon, the
Court’s jurisdiction under CERD is subject to condi-
tions that are not replicated under other multilateral
treaties. Therefore, the Court’s use of compromissory
clause under CERD raises complex issues of treaty in-
terpretation as well as of the Court’s compliance with
consensually established limits of its own authority.
MATERIALS AND METHODS. The article pro-
ceeds to examine the Court’s application of jurisdic-
tional clause under Article 22 CERD in the case of
Ukraine v Russia from the positivist legal perspective. It
assesses the Court’s use of treaty interpretation meth-
ods relating to the text and context of Article 22, as well
as CERD’ object and purpose. After assessing the
Court’s analysis of its jurisdiction, the article proceeds
to examine the Court’s use of the rule on exhaustion of
local remedies which is one the condition of the admis-
sibility of claims in cases relating to treatment of indi-
vidual and their groups.

RESEARCH RESULTS. The article demonstrates
that the Court’s interpretation of Article 22 CERD does
not accurately identify the meaning of this provision,
especially the meaning of the word ‘or” contained in it.
As a consequence, the Court ends up asserting jurisdic-
tion in the case before the Committee established un-
der CERD has dealt with it. Moreover, the Court con-
cludes that the victims of alleged racial discrimination
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do not have to exhaust local remedies. This conclusion
places the Court at odds with previous jurisprudence
of all major international tribunals.

DISCUSSION AND CONCLUSIONS. It becomes
clear that the Court has asserted jurisdiction over the
case even though CERD provisions did not confer that
jurisdiction to it, and that local remedies were not ex-
hausted anyway. As this face forms one rather small
part of overall Russia-Ukraine relations, a temptation
could obviously arise to justify the Court’s flawed legal
reasoning by considerations of ethics, politics, ideology
or justice. However, positivist legal reasoning requires
maintaining that the Court operates on the basis of
State consent, and any neglect for that fact risks nega-
tive consequences for the overall efficiency of interna-
tional adjudication.

KEYWORDS: Interpretation of international trea-
ties, International Court of Justice, IC] jurisdiction, Ar-
ticle 36 of the IC] Statute, compromissory clauses, ad-
missibility of claims, exhaustion of local remedies
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PACCMOTPEHUE UCKOB O PACOBOM

OAUCKPUMUHALIUMN:

BOMPOCHI

loPncankKumm M1 NPUEMJIEMOCTU B
AEJNE «YKPAUHA MPOTUB POCCUN»

BBEIOEHME. 3a nocnednee decsimunemue Ha pac-
cmompenue Mexcoynapoorozo Cyoa OOH nocmy-
nan psao #anob 6 coomeemcmeun ¢ NOOMEHUIMU
MexcoyHapooHoti KOHeeHUUU 0 NUKEUOAUUU Bcex
¢opm  pacoeoii duckpumunauyuu (MKJIPI]) 1965
200a. Xoms eviHeceHue peuleHUli 8 coomsemcmeuu
C HOPUCOUKUUOHHBIMU KTIAY3YaMU MeNOYHAPOOHbIX
002080p06 He A6/1eMCs pedkocmvio 0t MesoyHa-
poorozo Cyoa, €20 10pUCOUKUUS 8 COOMBEMCMBUL
¢ MKJIP]] oepanuuena ycnosusamu, He UMernuumu
amaznoz08 6 Opy2ux MHO20CHOPOHHUX 002080pax. B
amoti ceA3u npumererue Cyoom 10pUCOUKUUOHHOL
knay3ynot. MKJIPI] nooHumaem cnoxcHvie 80NpPOCbl
MONKOBAHUS 0AHHO20 002060pa, A Makie coo/o0e-
Hust CyooM pamox c60UX NOTHOMOUULL, YCHIAHOBTIEH-
HbIX HA OCHOBE COTLACUS CHIOPOH.

MATEPUAJIbBI I METO/BI. B cmamwve ¢ mouxku
3peHUs NPAB0B020 NOSUMUBUIMA PACCMAMPUEAENICS
npumenerue Mexoynapoorvim Cydom OOH 6 dene
«Yxpauna npomue Poccuu» cmamou 22 MKJIPL,
codepacauiesi OPUCOUKUUOHHYIO Knay3yny. [laemcs
oueHka ucnonvzosaruto Cyoom memooos monKoea-
HUSA 002060p06, KACAULUXCA meKcma cmamou 22,
ee KoHmexkcma, a maxxce obvexma u ueneit MKJIPI].
Ilocre ouerku nposedenHozo Cyoom aHanu3a ocHo-
8aHULl 0711 YCMAHOBIEHUS IOPUCOUKUUL 6 cmambe
paccmampusaemcs  npumenenue Cydom npasuna
00 ucuepnaHuu 6Hympu2ocyoapcmeeHHbix cpeocme
Npasosotl 3auiumvl, KOMopoe S6IAeMCT OOHUM U3
YCTI0BULL NPUEMIEMOCTU HATI00, KACAIOULUXCS Npas
UACIHBIX UL, U UX 2PYNN.
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PE3VJIBTATbI MCCIIEJOBAHWA. B cmamve
demoncmpupyemcs, umo monkosearue Cyoom cma-
mou 22 MKJIP] HeepHo onpedensiem 3HaueHue 0aH-
HO20 NOJIONEHUS, 6 0COOEHHOCIU CO0ePHAULEe20CS 6
Hem cnosa “unu’”. Benedcmeue amozo Cyod npuwien K
661600y 0 HANUMUU OPUCOUKUUU PACCMAMPUBAIND
derno 0o ezo nepedauu 6 Komumem no nuxeudayuu
pacosoii ouckpumunayuu. Kpome moeo, MesxoyHa-
poonwiii Cyo cuern, umo siepmeam npeononazaemou
pacosoti OUCKpUMUHAYUUL He mpPeb08anocy ucyep-
namv 6Hympu20cyoapcmeeHHvie cpeocmea npasoso
sawgumot. JJannas nosuyus Cyoa npomusopeuum
npaxmuke 6cex OCHOBHLIX MeHOYHAPOOHbIX CYOeo-
HbLX UHCIMAHUUTL

OBCYJXIEHUE U BBIBObI. Co sceii ouesuo-
Hocmuio, Cyd ycmaHo8un Hanuue y Heeo I0PpUcouK-
UUU 6 OMHOUEHUU OAHHO20 0e/ld 60NPeKU oMY,
ymo nonoxcerus MKJIPI] ne nadensanu ezo ew, a
maxsie, HECMOMPS HA 1O, YMO 6HYMPU20CYOap-
cmeeHHble cpedcmea npasosoil 3ausumol He Oviu
ucuepnanvt. Ilockonvky paccmampueaemvlii npo-
uecc npedcmasnsgem co0oli cPABHUMENLHO He3HA-
UUMENTLHYI0 YACb 00UUX POCCUTICKO-YKPAUHCKUX
OMHOUEHUTI, MOXMer B03HUKHYMb COON1a3H onpas-
damv owubounyto npasosyio apeymernmauuto Cyoa
CO0OPANEHUAMU IMUKY, NONUMUKY, UOEO02UU
unu cnpaseonuseocmu. OOHAKO ¢ MOUKU 3PeHUS
Npaso60z0 NOSUMUBUIMA HEOCHOPUMO MO, U0
Cy0 Oeiicmeyem Ha 0CHOBe CO2ACUS 20Cydapcmea,
a nmoboe nperebpexncerue OAHHLIM HAKMOM Upesa-
MO He2amuBHvIMU NOCIE0CMBUIMU 07151 00U4ell Ip-

MocKoBcKuin XXypHan mMexayHapofHoro npasa « 1 « 2021



Alexander Orakhelashvili

LAW AND POLITICS

pexmusHocmu cy0e6H020 ypeynuposanus mexioy-
HAPOOHBIX CNOPOS.

KITKOYEBBIE CJIOBA: monkosanue mexoyHapoo-
Hblx 002080p08, MesxoyHapoorwiii Cyo OOH, topuc-
ouxuus Mexcoynapooroeo Cyoa OOH, komnemeryust
Mexncoynapoonozo Cyoa OOH, cm. 36 Cmamyma
Mexncoynapoonozo Cyoa OOH, 10pucOuKUUOHHAS
K71ay3y71a Mexc0yHAPOOHO020 002080pa, NPUEMTEMOCHIL
mpeboaruil, ucuepnarue HympueocyOapcmeeHHolx
cpedcms npasoeoti 3auurmot

1. Introduction

In the Judgment issued on 8 November 2019,
the International Court of Justice has decided that it
has jurisdiction to adjudicate in the dispute between
Ukraine and Russia related to certain issues aris-
ing out of the Russian-Ukrainian conflict which has
been ongoing since 2014. This concerns claims alleg-
ing racial discrimination practised by Russia against
Tatar and Ukrainian minorities in Crimea, and fi-
nancing terrorist activities. Developments around
Russia-Ukraine relations over the past few years
have obviously raised multiple international legal is-
sues with regard to territorial sovereignty of States,
self-determination of peoples, intervention into a
State’s domestic affairs or internal conflicts, and so
on. Political and strategic dimension of this situation
draws on the power equilibrium within the region
and far beyond it, and generates political and ideo-
logical controversies that obviously influence many
minds in assessing this situation. But issues involved
in the case at hand are also undeniably narrower
than the whole range of relations between Russia and
Ukraine, and resolving those narrower legal issues in
any State’s favour would not make any cardinal dif-
ference in terms of the adjustment of wider relations
between them or to political stakes that those rela-
tions involve. Political stakes involved with this ad-
judication are, thus, relatively minor. Even those who
tend to see international law as a periphery of politics
would gain no obvious benefit from deflecting the
analytical focus from the legal reasoning required to

I DUTUPOBAHMA: Opaxenamsunn A. 2021.
PaccmoTpeHne UCKOB O pacoBOV AVICKPUMMHALIINL:
BOIIPOCHI IOPUCAUKIMM ¥ TIPUEM/IEMOCTY B [iefle
«YxpanHa npotus Poccun» . — Mockosckuil scypHan
Mmexn0yHapooHozo npasa. Ne 1. C. 57-69. DOL: https://
doi.org/10.24833/0869-0049-2021-1-57-69

Asmop 3asesnsem 06 omcymcmeuu KOHOAUKMA UH-
mepecos.

assess correctness of the Court’s application of treaty
provisions that confer and delimit its jurisdiction in
this case.

Jurisdictional clauses Ukraine invoked in this
case are enshrined in two multilateral treaties: 1999
International Convention for the Suppression of the
Financing of Terrorism (ICSFT) and 1965 Interna-
tional Convention on the Elimination of All Forms
of Racial Discrimination (CERD). The point this
contribution will make is that Court’s assertion of
jurisdiction under CERD is flawed and exceeds the
extent of jurisdiction that has been conferred to it
under this Convention.

This contribution will focus only on those aspects
of the Court’s judgment that deal with claims under
CERD. The Court’s assertion of jurisdiction under
ICSFT does not seem to be controversial, so it will
not be examined here at any length. Therefore, sec-
tion of this contribution 2 will examine contested is-
sues regarding the Courts use of the jurisdictional
clause under Article 22 CERD. This is a compromis-
sory clause that is hardly ever replicated in other
multilateral treaties, notably in terms of precondi-
tions listed therein regarding the resort to the ICJ".
Another peculiar issue is that there is not much lit-
erature on compromissory clauses that confer juris-
diction to the ICJ under Article 36(1) of its Statute?.
Even in literature regarding racial discrimination
matters under CERD, analysis of the IC] jurisdiction
under Article 22 is almost absent. This is not surpris-
ing, because there has not been much judicial prac-
tice regarding CERD till about a decade ago. Hence,

' On law and practice regarding compromissory clauses see [Charney1987; Noyes 1994; Thirlway 2011; Orakhelashvili 2007;

Orakhelashvili 2008: 440-464].

2 As for CERD litigation itself, there is not much literature on it. Suffice it to say that the latest editions of two leading text-
books on international dispute settlement do not address this matter [Merrils 2018; Tanaka 2018]; nor is it discussed in Jurisdic-
tion of Specific International Tribunals [Amerasinghe 2009]. There is a brief discussion in: [Zimmermann 2013].
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there will be no literature review in this contribution.
Section 3 will focus on the Court’s use of the rule
on exhaustion of local remedies. Section 4 will as-
sess and suggest some conclusions from both legal
and policy perspectives. It should be reiterated that
this contribution is neither a comprehensive analy-
sis of the Court’s jurisdiction, nor the analysis of the
Court’s judgment as a whole, but merely an analysis
and assessment of that part of the Court’s reason-
ing which relates to its jurisdiction under Article 22
CERD and admissibility of CERD claims.

2. Interpretation and Application of Jurisdictional
Clauses

Article 24 ICSFT provides that

‘Any dispute between two or more States Parties
concerning the interpretation or application of this
Convention which cannot be settled through nego-
tiation within a reasonable time shall, at the request
of one of them, be submitted to arbitration. If, within
six months from the date of the request for arbitra-
tion, the parties are unable to agree on the organiza-
tion of the arbitration, any one of those parties may
refer the dispute to the International Court of Justice,
by application, in conformity with the Statute of the
Court’

Basing the Court’s jurisdiction on this clause has
been a relatively straightforward matter. The Court
has observed that, as a consequence of a number of
exchanges of notes and four meetings, ‘Little pro-
gress was made by the Parties during their negotia-
tions. ... [and] that the dispute could not be settled
through negotiation in what has to be regarded as
a reasonable time”. With regard to arbitration, the
Court stated that ‘Negotiations concerning the or-
ganization of the arbitration were subsequently held
until a period of six months expired, yet no agree-
ment was reached*.

Article 22 CERD provides that

‘Any dispute between two or more States Parties
with respect to the interpretation or application of
this Convention, which is not settled by negotiation
or by the procedures expressly provided for in this
Convention, shall, at the request of any of the parties
to the dispute, be referred to the International Court

of Justice for decision, unless the disputants agree to
another mode of settlement.

The use of dispute settlement means antecedent
to ICJ adjudication under Article 24 ICSFT depends
on the voluntary agreement between parties to a dis-
pute, and any State-party can unilaterally, through
express objection or protraction in practice that is,
prevent these antecedent means from being used.
Conditions antecedent to adjudication under CERD
involve, however, a gradual institutionalisation of
dispute settlement process that does not entirely de-
pend on the agreement between parties to a dispute.
This way, it should be emphasised again, Article 22
CERD is a unique jurisdictional clause not replicated
in any other multilateral treaty that confers jurisdic-
tion to the Court under Article 36(1) of its Statute.

The way CERD’s dispute settlement architecture
envisages it, initially parties to a dispute must negoti-
ate with each other; then they have to use procedure
of the CERD Committee which does not yield bind-
ing result, yet substantially differs from negotiations,
because it operates through third-party deliberation,
investigation and assessment of the parties’ claims.
Negotiations are antecedent to the use of that pro-
cedure, but still they are part of the process through
which the CERD Committee procedure is used (Ar-
ticle 11(2)). The latter procedure can be used after
the matter has been brought before the Committee,
as Article 11(2) CERD determines, ‘If the matter is
not adjusted to the satisfaction of both parties, either
by bilateral negotiations or by any other procedure
open to them Finally, adjudication before the ICJ is
complementary and subsidiary to all the aforemen-
tioned.

With regard to ICSFT, Ukraine and Russia were
unable to agree on arbitration. With regard to CERD,
it was the respondent who chose not to have resort to
the CERD Committee (as would have been the case,
for instance, if Ukraine had not attempted to negoti-
ate arbitration possibilities under ICSFT with Russia
and then expected the Court to hold that this was not
worth doing because Russia would not agree to ar-
bitration). Still, with regard to Article 22 CERD, the
Court said in Ukraine v Russia that ‘Since the dispute
between the Parties was not referred to the CERD

3 International Court of Justice: Application of the International Convention for the Suppression of the Financing of Terror-
ism and of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federa-
tion). Judgment of 8 November 2019 (hereinafter Ukraine v Russia). Para. 70. URL: https://www.icj-cij.org/public/files/case-
related/166/166-20191108-JUD-01-00-EN.pdf (accessed 22.12.2020).

4 Ukraine v Russia. Para. 76.
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Committee, the Court will only examine whether the
Parties attempted to negotiate a settlement to their
dispute®.

It will be recalled that Article 22 CERD was in-
voked and dealt with in an earlier case of Georgia v
Russia [Okowa 2011; Lucak 2012; Parlett 2012; Szew-
czyk 2011]. An empirical difference between Georgia
v Russia and Ukraine v Russia is that in the latter case
Ukraine genuinely undertook attempts to negotiate
with Russia regarding CERD matters. Having de-
clined jurisdiction in Georgia v Russia, the Court has
observed that ‘Georgia did not claim that, prior to
the seisin of the Court, it used or attempted to use the
other mode of dispute resolution contained at Article
22, namely the procedures expressly provided for in
CERD! As the negotiation requirement was not sat-
isfied anyway, the Court considered that it did not
need to examine whether the two preconditions are
cumulative or alternative. As neither requirement
contained in Article 22 was satisfied, jurisdiction of
the Court was not established, and the preliminary
objection of the Russian Federation was upheld ac-
cordingly®. What the Court thus did in Georgia v
Russia was to follow the requirement of judicial
economy, as a purely procedural way of dealing with

the point that the issue raised before the Court and
disputed between the litigating parties as to the re-
quirement to resort to the CERD Committee need
not be dealt with or resolved in that particular case,
because it would not affect the outcome of that case
anyway. The Court merely decided that the parties’
claims regarding the CERD Committee needed not
be adjudicated then and there’.

However, as a matter of pragmatic common
sense, it is entirely understandable why Ukraine
should have seen this as a window of opportunity to
persuade the Court to assert jurisdiction in the case
it brought against Russia®. Ukraine could indeed af-
ford taking the position it took, because it had in
fact attempted to negotiate with Russia, and was not
willing to go to the CERD Committee. However, the
problem here is not Ukraine€’s litigation strategy but
the Court’s rather perfunctory analysis of the CERD
framework, which is not about in casu preferences of
litigating parties, but about a complex and sequen-
tial arrangement of the carefully designed procedure,
each element of which is an integral part of the entire
CERD arrangement and serves its overall rationale
just as any other part of CERD does. What Ukraine
also had to do, according to Article 11 CERD, is not

Moscow Journal of International Law

> Ukraine v Russia. Para. 113.

5 International Court of Justice: Application of the International Convention on the Elimination of All Forms of Racial Discrimi-
nation (Georgia v. Russian Federation). Judgment of 1 April 2011 (hereinafter Georgia v Russia). Paras. 183-184. URL: https://
www.icj-cij.org/en/multimedia/56e93a6288fa3fe1450a78e1(accessed 22.12.2020). The Court relied on this finding in the
2018 provisional measures order in Qatar v UAE, suggesting that’Although the Parties disagree as to whether negotiations and
recourse to the procedures referred to in Article 22 of CERD constitute alternative or cumulative preconditions to be fulfilled
before the seisin of the Court, the Court is of the view that it need not make a pronouncement on the issue at this stage of the
proceedings. The interim proceedings context involved in the latter case, not requiring any conclusive jurisdictional findings
to be made, led the Court to state that‘Nor does it consider it necessary, for the present purposes, to decide whether any electa
una via principle or lis pendens exception are applicable in the present situation’ International Court of Justice: Application of
the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates). Order.
July 23, 2018. Para. 39. URL: https://www.icj-cij.org/public/files/case-related/172/172-20180723-ORD-01-00-EN.pdf (accessed
22.12.2020).

See also: Ukraine v Russia. Para. 106. On negotiations in relation to ICJ adjudication see generally K. Wellens [Wellens 2019].

7 Otherwise, it would be unclear why the Court disagreed with the applicant’s contention that ‘all that is needed is that, as
a matter of fact, the dispute had not been resolved (through negotiations or through the procedures established by CERD)'
See: Georgia v Russia. Paras. 125-126. Had the Court accepted that submission, it would have come closer to what Ukraine was
submitting in Ukraine v Russia, namely that a dispute that has not been resolved because, or even though, it has not been
submitted to the relevant procedure, is still one that is ready and mature for being adjudicated by the Court itself.

8 Submissions of Ukraine included the argument that ‘The CERD Committee procedures referred to in Article 22 are volun-
tary, providing that a State ‘may bring the matter to the attention of the Committee’ See Case concerning Application of the
International Convention for the Suppression of the Financing of Terrorism and of the International Convention on the Elimi-
nation of all Forms of Racial Discrimination. Memorial submitted by Ukraine. June 12, 2018 (hereinafter Memorial). Para 650.
URL: https://www.icj-cij.org/public/files/case-related/166/166-20180612-WRI-01-00-EN.pdf (accessed 22.12.2020). However,
the issue of whether CERD procedures are voluntary to be used as such is not the same as whether they have to be used before
another procedure foreseen under the Convention will be used. Ukraine’s another suggestion was that ‘The Russian Federa-
tion has argued that after spending more than two years pursuing bilateral negotiation to the point of futility, Ukraine was
further required to engage Russia in the CERD Committee’s voluntary conciliation procedures. Russia’s position is contrary to
the ordinary meaning of Article 22 and would thwart the object and purpose of the CERD". See: Memorial. Para. 648 (emphasis
original). However, it might also be queried why, over that period of two years when negotiations did not yield any result, it
did not occur to Ukraine that the CERD Committee procedures could as well be used.
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just to attempt negotiation with Russia, but do so in
parallel with going to the CERD Committee.

The Court has professed to be interpreting Article
22 CERD in line with Article 31 1969 Vienna Con-
vention on the Law of Treaties, which provides that
‘A treaty shall be interpreted in good faith in accord-
ance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light
of its object and purpose’ It therefore remains to ex-
amine how accurately the Court’s approach and out-
come it endorses reflects interpretative requirements
enshrined in that clause.

To begin with, Article 22 CERD furnishes a sin-
gle and integrated arrangement, presenting with the
graduated sequence of four different means of dis-
pute settlement (negotiation, CERD procedures,
adjudication and other means of dispute settlement,
conceivably arbitration, mediation or other). The ad-
herence to this factor by the Court was displayed in
the earlier case of Georgia v Russia, where the Court
had noted that “To the extent that the procedural re-
quirements of Article 22 [CERD] may be conditions,
they must be conditions precedent to the seisin of the
Court even when the term is not qualified by a tem-
poral element”’

Thus, if the two pre-adjudication means are pre-
conditions to the involvement of the Court, they
have to be used before the Court is involved in the
relevant case. However, the Court states in Ukraine
v Russia that both negotiation and CERD Commit-
tee procedure are two means to achieve the same
objective to settle a dispute by agreement, and they
both rest on the States parties” willingness to seek an
agreed settlement of their dispute'’. The Court fur-
ther observes that ‘should negotiation and the CERD
Committee procedure be considered cumulative,
States would have to try to negotiate an agreed solu-
tion to their dispute and, after negotiation has not
been successful, take the matter before the CERD
Committee for further negotiation, again in order to
reach an agreed solution. The Court considers that
the context of Article 22 of CERD does not support
this interpretation. In the view of the Court, the con-
text of Article 22 rather indicates that it would not
be reasonable to require States parties which have
already failed to reach an agreed settlement through
negotiations to engage in an additional set of nego-

° Georgia v Russia. Para. 130.
10 Ukraine v Russia. Para.110.
" lbidem.

12 Ukraine v Russia. Para.99.
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tiations in accordance with the modalities set out in
Articles 11 to 13 of CERD'.

The Court seems to be speaking in terms of ex-
pediency and fairness. But how is a third-party con-
ciliation procedure the same as “an additional set of
negotiations™? It is, moreover, not obvious why the
requirement to resort to one negotiation or concil-
iatory procedure after another is, as such, an unfair
or unreasonable interpretative outcome, i.e. one that
drafters of the treaty could not reasonably intend or
the meaning of the treaty text could not reasonably
entertain. Moreover, Article 11 CERD, being pre-
cisely part of the context with regard to the mean-
ing of Article 22, envisages the seizure of the CERD
machinery precisely after negotiations between
States-parties have proved to be unsuccessful. There
is nothing extraordinary in the Convention envisag-
ing the resort to a third party-led procedure after the
failure of bilateral negotiations to achieve an agreed
solution of the dispute that could not be achieved
through antecedent negotiations, and Article 11 and
13 CERD do just that. Conciliation proceedings con-
ducted with the third-party involvement could well
be a natural outcome to deal with the dispute that
parties were not able to resolve on their own. The
Court has put up a rather preconceived view of fair-
ness and expediency, without addressing whether,
why, or to what extent alternative outcomes would
be unfair or inexpedient.

The Court’s approach that conciliation via CERD
procedures cannot be expected to be engaged in
just because negotiations did not prove to be effec-
tive is problematic. As the Russian Federation has
explained to the Court, ‘conciliation under the aus-
pices of the CERD Committee cannot be regarded
as a kind of negotiation, since, unlike negotiation, it
entails third-party intervention'”, which point the
Court chose not to address. Negotiations under Ar-
ticle 11 and Article 22 CERD mean the same thing,
namely a preliminary stage to be gone through be-
fore the Convention’s mediation or adjudication ma-
chinery is set in motion. If Article 22 is interpreted
in its context, then it should be observed that Article
11 requires that if negotiations yield no result, the
CERD Committee shall be entrusted with resolution
of the relevant dispute. Otherwise, the CERD Com-
mittee shall in principle be entitled to decline dealing
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with the relevant case, just as the Court would have
to do so when determining whether it has jurisdic-
tion under Article 22.

However, the Court tries to justify its approach by
claiming that:

‘the conjunction ‘or’ appearing between ‘nego-
tiation” and the ‘procedures expressly provided for in
this Convention’ is part of a clause which is intro-
duced by the word ‘not, and thus formulated in the
negative. While the conjunction ‘or’ should generally
be interpreted disjunctively if it appears as part of an
affirmative clause, the same view cannot necessar-
ily be taken when the same conjunction is part of a
negative clause. Article 22 is an example of the latter.
It follows that, in the relevant part of Article 22 of
CERD, the conjunction ‘or’ may have either disjunc-
tive or conjunctive meaning. The Court therefore is
of the view that while the word ‘or’ may be interpret-
ed disjunctively and envisage alternative procedural
preconditions, this is not the only possible interpre-
tation based on the text of Article 22,

The Court seems here to suggest that the meaning
of the text of Article 22 is inconclusive. The Court has
not concluded that the disjunctive meaning of ‘or’ is
one to which the treaty text requires us to adopt. In-
stead, and through a rather brief analysis in a sin-
gle paragraph, all the Court has shown is that such
disjunctive meaning is one of the possible meanings
of ‘or’: it might mean one thing but it might as well
mean another thing.

The Court has left it there. But is the ordinary and
plain meaning of Article 22 really so inconclusive?
The primary meaning of ‘or’ in English is to ‘link al-
ternatives', which naturally requires that wherever
‘or’ is used in a legal text it should be read as meaning
‘either ... or’ Article 22 uses words ‘not settled by’
and hence the alternative involved here is about the
settlement of a dispute by one of those two modes,
not about choice of parties which of those modes to
use. Whether the Court has jurisdiction over a dis-
pute turns not on what parties have preferred but on
whether the dispute is settled at the time the Court
is about to get involved with it. A dispute ‘not set-
tled by’ either of the two pre-adjudication modes
of dispute settlement is the same as one settled by
neither of those modes. Consequently, under Article
22 the Court has jurisdiction over any dispute which

3 Ukraine v Russia. Para.107.

the parties have not settled either through negotia-
tion or through submitting the matter to the CERD
Committee. Conversely, if Article 22 were to confer
discretion on one of the parties to determine wheth-
er resort to one of the pre-adjudication processes is
useful or worthwhile, i.e. if ‘not settled by’ meant ‘not
settled by ... because not so desired by the applicant
State, such discretion would apply to both modes of
settlement and would entitle the applicant State to
go directly to the Court without the use either of ne-
gotiation or of CERD Committee procedure, and an
absurd result would obtain that the Court has juris-
diction over a dispute even though neither of the two
pre-adjudication modes of dispute settlement has
been used. It simply stands to no reason that one of
those two modes should be mandatory and another
optional; Article 22 does not entertain any such idea
not least because, as shown above, it simply does not
speak about choices made by parties at all".

A further problem with the Court’s overall ap-
proach is that the text of Article 22 cannot be real-
istically described as a ‘negative’ clause in its entire-
ty. What Article 22 does is to state on ‘affirmative’
terms when the Court’s jurisdiction exists, and then
to specify, on ‘negative’ terms, that certain things
should not have occurred if the Court is to exer-
cise its ‘affirmatively’ conferred jurisdiction. It is not
clear, moreover, why should it matter whether Article
22 is drafted in the affirmative or negative manner,
because what the Court denotes as drafting certain
terms of the conferral or conditions of jurisdiction
on ‘affirmative’ terms would require drafting on ‘neg-
ative’ terms the other parts of Article 22 that in their
current version look as though they were drafted ‘af-
firmatively’. If the authors of CERD had conveyed the
idea embodied in Article 22 by using ‘affirmative’ and
‘negative’ languages in a reverse manner, they might
have expressed it along the following or similar lines:

‘Any dispute between two or more States Parties
with respect to the interpretation or application of
this Convention, which is [or can be] settled by ne-
gotiation or by the procedures expressly provided for
in this Convention, shall not, at the request of any of
the parties to the dispute [i.e. without their common
agreement], be referred to the International Court
of Justice for decision, whether or not the disputants
agree to another mode of settlement.

% Compact Oxford English Dictionary. 2" ed. Ed. by J. A. Simpson and E. S. C. Weiner. Oxford: Oxford University Press. 2012.

P.712.

> And, as shown below, other CERD provisions also attest to the limits on parties’ discretion in this context.
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The use of words ‘which is [or can be] is delib-
erate here, because otherwise the ‘affirmative’ ver-
sion of Article 22 text would refer to means that
States-parties could use but they decide not to use
them. That would, quite simply, make both nego-
tiation and CERD procedures optional. If a State-
party can choose not to use one of the methods of
dispute settlement, why can it not choose not to use
both of those methods? Could not the points raised
in the above-cited passages of the Ukraine’s Memo-
rial be simply extended to both those methods of
settlements, especially when negotiation prospects
are rather dim at the outset'? But such conclusion
would have required from the Court to dismiss the
respondent’s preliminary objection to jurisdiction in
Georgia v Russia.

If the idea conveyed through the Court’s above
‘negative’ reading of Article 22 were to be conveyed
through an ‘affirmative’ one, this would have to in-
volve the wholesale alteration of its entire text, so
that adjudication on conditions envisaged under
Article 22 becomes adjudication excluded in the ab-
sence of those conditions being met. Therefore, dis-
tinguishing between the affirmative and negative na-
ture of particular wordings hardly makes any sense
or dispenses with the conditions antecedent to adju-
dication. States-parties could have expressed it either
way, and the meaning of ‘or’ in Article 22 would be
the same in both cases. Substituting ‘negative’ read-
ing of Article 22 by its ‘affirmative’ reading does not
alter the fact that the meaning ‘or’ means ‘either ...
or, and that the failure to use either of those two pre-
adjudication means of dispute settlement forecloses
the applicant State’s access to the Court.

Article 31(1) 1969 Vienna Convention requires
that Article 22 has to be read in context with other
provisions of CERD, which affirmatively require the
use of the CERD Committee procedure even more
than they require engaging in negotiations. It is sim-
ply not a contextually plausible reading of Article 22
to suggest that a dispute ‘which is not settled by ne-
gotiation ... [even if it could possibly be settled] by
the procedures expressly provided for in this Con-
vention’ is free to be taken directly to the IC]. Why,
then, do other CERD provisions, such as Article
11, require the use of CERD Committee procedure

precisely after, and further to the failure of, negotia-
tions? Indeed, the CERD text in Article 11 is clear
that negotiations are antecedent to mediation within
the CERD framework which in its turn obviously
becomes antecedent to adjudication before the IC].
There is no provision of free ride to States-parties in
any of these clauses, but a clearly and carefully pre-
scribed sequence of procedures that they can use.

The above outcome with regard to the ordinary
meaning of Article 22 is corroborated by the object
and purpose of CERD, which has to be taken into
account according to Article 31(1) 1969 Vienna Con-
vention. The Court’s use of the ‘object and purpose’
criterion is not free of problems. To begin with, the
Court did not use ‘object and purpose’ merely to con-
firm the disjunctive meaning of ‘or’ that the treaty
text mandates us to adopt. Instead, the Court used
‘object and purpose’ in a more proactive way to se-
lect between two different and contested meanings
of ‘or; both of which could, according to the Court,
be sustained by the treaty text. But did CERD’s object
and purpose provide any added value in favour of the
Court’s preferred ‘disjunctive’ reading of ‘or’?

The Court said that Article 2 CERD requires
States parties to eliminate racial discrimination
‘without delay’; Articles 4 and 7 require that immedi-
ate and effective measures are adopted against racial
discrimination; and the preamble to CERD pledges
that States parties shall eliminate racial discrimina-
tion ‘speedily’ As all those provisions aim to eradi-
cate all forms of racial discrimination effectively and
promptly, the Court has thought that ‘the achieve-
ment of such aims could be rendered more difficult if
the procedural preconditions under Article 22 were
cumulative'”. But this reasoning involves confu-
sion between substantive and procedural aspects of
the CERD framework. Articles 2, 4 and 7 CERD are
about substantive obligations, whose performance by
States-parties has to be assessed through applicable
dispute settlement procedures. Just because States
have to do certain things ‘speedily, the Court does
not acquire automatic or semi-automatic jurisdiction
to assess their conduct, especially if a stage anteced-
ent to its own involvement is expressly mentioned
in the Convention’s text'. The resort to the CERD
Committee may be just as suitable to secure ‘speedy’

16 This would also be more consistent with Nicaragua, see the text accompanying fn. 21 below.

7 Ukraine v Russia. Para.111.

® Thus, for better or worse, Judge Skotnikov’s point in paragraph 13 of his dissent that ‘despite the appearance of the word
‘speedily’in the preamble of CERD, there is no indication from the context of Article 22 that the States parties intended dispute
resolution under CERD, rather than the performance of the primary obligation to eliminate racism, to be as quick as possible’

may well be right.
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implementation of CERD as would be resort to the
ICJ. Therefore, the Court’s thesis involves confusion
between two separate issues of how States should
treat groups protected under CERD and when in-
ternational organs have jurisdiction to assess that
treatment. This hardly does any genuine service to
the Convention’s object and purpose. Moreover, it is
not clear how the CERD’s object and purpose can be
served if specialised procedures expressly provided
for in the Convention are ditched in favour of ICJ
litigation that is at least as costly, lengthy and com-
plex as the procedure before the CERD Commit-
tee. After all, the treaty interpretation point here is
about the object and purpose of CERD as a discrete
instrument, and thus about its entire framework and
architecture, about the conditions on which CERD
enables the resolution of racial discrimination dis-
putes. It is not about more general and transcendent
purposes to secure global justice by adjudicating on
all racial discrimination disputes arising out of crises
in various parts of the world.

Having conducted a thorough and persuasive
analysis of jurisdictional clause under Article 22,
Judge Tomka agreed that the two conditions anteced-
ent to adjudication under this provision are cumula-
tive, but explained his vote with the Court’s majority
by suggesting that relations between the litigating
parties was too strained to make resolution through
the CERD committee any realistic. Admitting that
Ukraine’s application was premature, Judge Tomka
thought Ukraine could remedy this defect by mak-
ing a fresh application'. However such fresh applica-
tion could be made only after the procedure run by
third party would be exhausted, i.e. after a procedure
qualitatively different from face-to-face negotiations
would have been used. The Court seems to assume a
priori that a Convention organ would inevitably fail
in its task in this particular case. But most problemat-
ically, the Court itself has not formulated, and could
never be able to formulate, any transparent criteria as
to when the required threshold is reached. The Court
has instead provided with a blanket conclusion that
the CERD Committee procedure can be omitted not
when it is or would be ineffective, but when the ap-
plicant State chooses not to use it. This is an outcome
which is general and meant to apply to all disputes

19 Separate Opinion of Judge Tomka. Ukraine v Russia. Para.30.

under CERD, not case-specific and driven by specifi-
cities of this particular Ukraine-Russia dispute. This
can have further institutional implications for the
United Nations system, essentially emasculating the
CERD Committee’s potential to deal with matters the
Convention has entrusted it to deal with. Any State
could now evade the use of CERD Committee, or
conceivably even go to the IC] halfway through that
Committee’s procedure.

The approach preferred in Ukraine v Russia also
compromises the overall coherence of the ICJ’s ju-
risprudence on the interpretation of compromissory
clauses. For, if the Court can dispense with one of
Article 22 pre-adjudication requirements, then it can
dispense with both those requirements, and there is
nothing to stop the Court from doing that with re-
gard to both those requirements. After all this is what
the Court did in 1984 in Nicaragua v US with regard
to negotiations,” where any chance of negotiations
between the Reagan administration and Sandinista
government of Nicaragua was practically nil. One
may observe that the same possibility was not any
greater between Georgia and Russia around the pe-
riod from 2008 to 2011, while the Court still adhered
robustly to the requirement of negotiation and dis-
missed the case. The only way to consider that out-
come as legitimate was to entertain a presupposition
that Georgia’s application would still not go through
because they had not resorted to another, institution-
al, way of dispute settlement that CERD includes but
the FCN Treaty between US and Nicaragua did not
include. With its loose and overly flexible approach
in Ukraine v Russia, the Court casts doubt not only
on its adherence to the letter and spirit of CERD but
also on the overall coherence of its jurisprudence.

3. Exhaustion of local remedies

The local remedies rule is widely regarded to be
part of general international law and a precondition
to resort to any international tribunal by a State in
cases involving the treatment of individuals and their
groups by another State. Constituent instruments of
some international tribunals contain express refer-
ence to the local remedies rule, but every tribunal
is expected to respect this requirement unless it has

2 International Court of Justice: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America). Judgment. November 26, 1984. Para. 83. URL: https://www.icj-cij.org/public/files/case-related/70/070-19841126-
JUD-01-00-EN.pdf (accessed 22.12.2020); the Nicaragua-US FCN clause referred to ‘dispute not satisfactorily settled by diplo-

macy.
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been expressly waived by its constituent instrument.
The use of the local remedies rule has been discussed
in jurisprudence repeatedly, but CERD has also pro-
posed its own approach on this. Article 11(3) CERD
provides that

“The Committee shall deal with a matter referred
to it in accordance with paragraph 2 of this article af-
ter it has ascertained that all available domestic rem-
edies have been invoked and exhausted in the case, in
conformity with the generally recognized principles
of international law. This shall not be the rule where
the application of the remedies is unreasonably pro-
longed.

Obviously, this clause is not about proceedings
before the ICJ, but at least it shows what the appro-
priate approach would be with regard to CERD vio-
lations and disputes arising under it.

The Court in Ukraine v Russia decided that the ad-
missibility of Ukraine’s claims was not affected by the
failure of the relevant individuals protected by CERD
to exhaust domestic remedies. The Court’s over-
all reasoning about the local remedies rule is rather
counter-factual, nebulous and perfunctory. The Court
suggests that ‘Ukraine does not adopt the cause of one
or more of its nationals, but challenges, on the basis of
CERD, the alleged pattern of conduct of the Russian
Federation with regard to the treatment of the Crime-
an Tatar and Ukrainian communities in Crimea. In
view of the above, the Court concludes that the rule
of exhaustion of local remedies does not apply in the
circumstances of the present case?"”.

This finding is evidently counter-factual, because
Ukraine has itself requested, both with regard to al-
leged violations of ICSFT and CERD, that Russia
must ‘Pay Ukraine financial compensation, in its
own right and as parens patriae for its citizens?. It
is unclear how Ukraine was not standing up to pro-
tect the rights of one or more of its nationals. The
distinction drawn by the Court is one without dif-
ference, even more so as reparation is demanded by
Ukraine for individuals, not for the injury suffered by
the State of Ukraine as such®.

21 Ukraine v Russia. Para.130.
2 |bid. Para.107.

In Elettronica Sicula, the Court clarified that, in
order to avoid resorting to local remedies, a State
must demonstrate that the injury it claims is not just
a breach of an international obligation in force be-
tween the applicant State and the respondent State,
but is caused to the State as such and directly. The
crucial test is whether a State acts for the redress
of injury to its national or to that State as such.
In Avena this element of the local remedies rule has
received a somewhat relaxed treatment, owing to the
special nature of interdependence of State and indi-
vidual rights in the context of consular protection
of Mexican citizens in the USA, which is an inher-
ently public and sovereign task even as it relates to
the rights of individuals. The State was directly in-
jured and hence local remedies did not have to be
exhausted.”® However, Ukraine v Russia has not ex-
posed any evidence showing how State rights were
inherently engaged, as opposed to (or compared
with) Mexicos consular prerogatives in Avena. The
dispute under CERD was inherently and solely about
individuals and their groups being discriminated
against.

Moreover, the fact that individuals or their
groups suffer from a ‘pattern’ of State activity does
not per se legitimate any exception from the local
remedies rule. The Court’s decision to dis-apply the
local remedies rule just because the applicant State
frames its claim in a particular manner (for instance
by describing respondent’s action as ‘pattern’) is en-
tirely unprecedented in international jurisprudence.
There is nothing inherent in ‘the alleged pattern of
conduct of the Russian Federation with regard to
the treatment of the Crimean Tatar and Ukrainian
communities in Crimea’ that it could not be reversed
by Russian authorities should the affected individu-
als raise these matters before the Russian judiciary
or other competent organs. Whether or not this out-
come would actually materialise could only be spec-
ulated, but that does not — ever — do away with the
requirement to exhaust local remedies in the absence
of evidence that discrimination matters were raised

2 Ukraine demanded that Russia must ‘make full reparation for all victims of the Russian Federation’s policy and pattern of
cultural erasure through discrimination in Russian-occupied Crimea’ See Ukraine v Russia. Para.18.

2 International Court of Justice : Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy). Judgment. July 20, 1989. Pa-
ras. 42-43. URL: https://www.icj-cij.org/public/files/case-related/76/076-19890720-JUD-01-00-EN.pdf (accessed 22.12.2020).
% International Court of Justice : Avena and Other Mexican Nationals (Mexico v. United States of America). Judgment. March
31, 2004. Para. 40.URL: https://www.icj-cij.org/public/files/case-related/128/128-20040331-JUD-01-00-EN.pdf (accessed
22.12.2020). See, on this case : [Orakhelashvili 2005]; and for discussion of various uses on the local remedies rule: [Orakhelash-
vili 2018].
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and were not properly dealt with within the Russian
legal system.

If the local remedies rule is to be dis-applied, an
international tribunal has to identify the problem
with remedies in the respondent State’s legal system
(as opposed to the type of alleged violations meant to
be redressed through the use of those local remedies).
The only plausible ground on which the applicability
of the local remedies rule could be dispensed with is
that the pursuit of remedies in question is impracti-
cable in the particular case, for instance because the
relevant remedies are not available, or the affected
individuals cannot afford the cost of it,?® or the pro-
cedures are unnecessarily prolonged, or because the
violations involved in the case are perpetrated as part
of the relevant State’s administrative practice.?”

The European Court of Human Rights has dis-
cussed in its practice the connection between admin-
istrative practice and the local remedies rule. How-
ever, the European Court proposed a more nuanced
approach in Georgia v Russia:

‘the question of the application of the rule of ex-
haustion of domestic remedies and compliance with
it are so closely related to that of the existence of an
administrative practice that they must be considered
jointly during an examination of the merits of the
case™.

Grand Chamber of the Strasbourg Court ended
up dismissing the local remedies objection at the
merits stage”. An outcome similar to that might
have been possible to reach at the merits stage of the
Ukraine-Russia case before the ICJ, if this Court were
to identify evidence to be examined at the relevant
stage of its proceedings, namely evidence that would

demonstrate that Russian policies and practices made
the use of local remedies impracticable. By contrast,
the Court merely bases its approach on what Ukraine
is claiming with regard to Russian conduct. And in
the tactical sense, the distinction the IC]J proposes in
the above-quoted passage of its judgment® seems to
be aimed precisely at deflecting the focus from the
overall context of Russian activities in Crimea, so that
then they do not have to join the local remedies ob-
jection to the merits, or conduct the detailed analy-
sis of Russian judicial or administrative remedies at
the preliminary objections stage. More specifically,
the Court would have been expected to demonstrate
whether and how the pattern of Russian treatment
of minorities in Crimea amounts to administrative
practice on which the respondent State’s judiciary
simply cannot be expected to dispense justice; or
whether, to answer the query raised by Article 11(3)
CERD, remedies are unreasonably prolonged. That
would have required a greater rigour to be used in the
reasoning and more detailed evidence to be adduced
with regard to the local remedies’ situation specifi-
cally. What instead obtains from the Courts approach
is a mere assertion not validated in any international
tribunal’s existing jurisprudence. The problem is cor-
roborated by the contrast between the ECtHR's care-
ful and detailed analysis of this problem and the ICJ’s
rather short and nebulous treatment of it. Whether
on the account of general international law criteria, or
CERD-specific criteria, or those under other human
rights treaties, the Court’s approach is flawed.

In the admissibility decision in a later case of
Ukraine v Russia (Re Crimea), rendered by ECHR’s
Grand Chamber?, the European Court has rejected
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% Inter-American Court of Human Rights: Exceptions to the Exhaustion of Domestic Remedies. Advisory Opinion. August 10,
1990. URL: https://www.corteidh.or.cr/docs/opiniones/seriea_11_ing.pdf (accessed 22.12.2020).

2 European Court of Human Rights: Akdivar v Turkey. Application No. 21893/93. September 16, 1996. Paras. 67-68. URL: htt-
ps://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-58062%22]} (accessed: 22.12.2020).

2 European Court of Human Rights: Georgia v Russia. Decision. Application no. 13255/07. June 30, 2009. Para. 50. URL: https://
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142534&filename=001-142534.pdf (accessed 22.12.2020); Greece v UK (ll). Decision. Application No. 299/57. July 8, 1959.
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22.12.2020).

# European Court of Human Rights: Georgia v Russia. Judgment. Application No. 13255/07. July 3,2014. Para. 159 (identifying
practical problems preventing individuals to access those local remedies). URL: https://www.refworld.org/cgi-bin/texis/vtx/
rwmain?docid=5c530a824 (accessed 22.12.2020).

% See above n.21.

31 European Court of Human Rights: Ukraine v Russia (Re Crimea). Applications No. 20958/14 and No. 38334/18 Decision.
January 14, 2021. Paras. 363-368. URL: https://www.refworld.org/pdfid/60016bb84.pdf (accessed 17.01.2021).
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the respondent State’s objection as to exhaustion
of local remedies because, according to the Court,
Ukraine’s claims related to administrative practice.
Unlike Georgia v Russia, the Court has not joined the
local remedies objection to the merits but rejected it
at the preliminary objections stage. The equalising
factor is, however, that claims found admissible in Re
Crimea are qualified by the administrative practice
requirement. Ukraine can prevail at the merits stage
if it demonstrates not just that violations of the Eu-
ropean Convention have been committed, but also
that they have been committed as part of administra-
tive practice. The practical effect of this decision is
the same as that in Georgia v Russia above. However,
there is no such equalising factor in the case pending
before the ICJ, and Ukraine needs to simply prove
that CERD violations have been committed, what-
ever those putative violations’ scale or context or
whether they pertain to any administrative practice
or some ‘pattern’ the meaning of which has never
been clarified.

4, Conclusion

It is the bottom-line in international adjudication
that the International Court, which is a court of law,
has to properly apply the law that governs its activi-
ties, above all the law that governs its own jurisdic-
tion and admissibility of cases submitted to it. With
regard to CERD, the Court prioritises one dispute
settlement method over another in a blanket and a
priori manner. The Court’s Judgment does not co-
herently pursue or complete the task of identifying
the meaning of relevant CERD provisions, and leaves
some of CERD provisions without proper considera-
tion. The Court’s assertion of jurisdiction over Russia
under this treaty violates the Court’s Statute, namely
its Article 36, because the conditions on which the
respondent State has consented to the Court’s juris-
diction have not been fulfilled. Moreover, declining
jurisdiction under CERD would not mean that the
dispute between Ukraine and Russia would inevi-
tably remain unsettled. The Court would still have
been able to adjudicate the case on the basis of ICS-
FT, and the outcome would not have been anywhere
near to denying justice to the applicant State.

It would be fully within the rights of the respond-
ent State to regard the part of the judgment related

to CERD as ultra vires and refuse to obey the Court’s
determinations on the merits of the case as far as
alleged violations of CERD are concerned. For, the
Court asserted jurisdiction where none of it had
been conferred to it under CERD. However, Russia
has through its Foreign Ministry already indicated
that it has no intention to take that route and is going
to participate and present substantive counter-argu-
ments to the Ukrainian case at the merits stage of the
proceedings®. But not every State involved in any fu-
ture litigation — possibly launched by applicant States
encouraged by the Court’s rather loose treatment
of the matters of jurisdiction and admissibility -
could be expected to be that constructive and re-
ceptive when presented with such plainly ultra vires
findings. Implications would then follow in terms of
participation of States in hearings of cases on mer-
its, compliance with the judgements rendered, de-
nunciation of instruments containing jurisdictional
clauses wherever possible, and overall propensity of
States to give consent to the Court’s jurisdiction.
One might also try to justify the Court’s decision
along the lines suggested by Martti Koskenniemi,
namely that ‘few international lawyers think of their
craft as the application of pre-existing formal rules
or great objectives. What rules are applied, and how,
which interpretative principles are used and wheth-
er to invoke the rule of exception - including many
other techniques - all point to pragmatic weighing of
conflicting considerations in particular cases. What
is sought is something practical, perhaps the 'fairness'
of the outcome’ [Koskenniemi 2011]. Such ‘fairness’
could have ethical, political or ideological connota-
tions, whether so articulated expressly or not. Justi-
tying or defending legally flawed judicial decisions
rendered against the background of political and
ideological divisions that major crises and conflicts
invariably entail, or advocating the relaxation of legal
rigour, would almost inevitably be seen as an approv-
al of a judicial organ being driven by political and
ideological considerations, along with legal ones, or
taking sides in political controversies, whether or not
that is in fact the case or could be substantiated by
evidence. For, what else would inform one’s percep-
tion of fairness in cases involving major crises and
political divisions? Positivist international lawyers,
whether there are few or many of us, would object
that the international legal system is not a system of

32 Ministry of Foreign Affairs of the Russian Federation: Press release on judgment of the International Court of Justice regard-
ing Russia’s preliminary objections to jurisdiction in the case “Ukraine v. Russian Federation”. November 9, 2019. URL: http://
www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/content/id/3892148 (accessed 29.11.2020).
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values and interests, but a system of agreed rules and
instruments that contain those rules. That is a fact
that no theory could deny and no politics could up-
set. There will no doubt be those who will consider
the Court’s decision as fair or sensible, on political,
ideological or other possible grounds. But that also
opens the possibility of the Court being accused of
having manipulated the content of applicable legal
instrument out of some considerations of fairness by
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MPOBJIEMA KUBEPLUMMOHAMA
B MEXXAYHAPOHOM
'YMAHUTAPHOM MPABE

BBEJJEHUE. Cmamuvs noceauiena ananusy npobre-
Ml KUBEPUNUOHANA 6 KOHIMEKCIe B00PYHEeHH020
KoHgnuxma 6 xubepnpocmparcmee. AKMyanvHoCmy
0aHH020 UCCTIE008AHUS, KAK HACMU NPoOTIeMbl npume-
HEHUSI HOPM MeHOYHAPOOHO20 YMAHUMAPHO20 NPABa
8 Kubepnpocmparcmee, no0meepHoaemcst crpemu-
MeNbHLIM PA3BUMUEM UHPOPMAUUOHHBIX TMEXHOTO-
eutl, Komopuie Mozym Ovimp UCNOL308AHYL 6 X00e 60-
OpyHeHHo20 KOM(PIUKMA, a Maxxe HATuduem
Tannurckoeo pyxosodcmea 2.0 no mexoyHaApoOHOMY
npasy, NPUMeHUMOMY K KUOePONepauusm.
MATEPUAIJIbI U METO/DI. [nasxvivu ucmoumu-
Kamu HACMOAW4e20 UCCTIE008AHUS ABTITIOMCS NOJI0Ne-
Hus Tannumckoeo pykosodcmea 2.0 no mexcoyHapoo-
HOMY MpABY, NPUMEHUMOMY K KUOePOnepauusm,
Hopmut [lononHumenvHozo npomoxona I om 08 utoHs
1977 e. k JKenesckum konseHuusm om 12 aszycma
1949 e., nopmot Iaaeckozo «IlonoxeHus o 3axoHax u
00b1MasX CYXONYmHoii 60iiHbL» 1907 2. u HopmbL 00bLH-
HO020 MENOYHAPOOHO20 eyManumapHozo npasa. Me-
MO00NI02UI0 COCMABUNY NPUHUUNDI, NPUMEHSEMble 6
10pUOUHECKUX UCCTIE008AHUAX, 4 MaKie 00ujeHayu-
Hble U CneyuanyHvle Memoobl NPA60BbIX UCCTIe008aHULL
(cucmemmuiii u opmanvHo-1pUOUHEcKULl MernoobL).
PE3YJIBTATBI ICCIIEJOBAHMA. V3yuenvt no-
nosceHust Tannurckozo pyko6oocmsa o KubepunuoHa-
JHe Ha npedmem coomeemcmeus Hopmam JlononHu-
menvHo20 npomoxona I om 08 uwna 1977 e «
JKenescxum koneenyuam om 12 aszycma 1949 2., laae-
cx020 «IIon103eHUst 0 3aKOHAX U 00LIMASIX CYXONYMHOLL
sotiHv» 1907 2. u Hopmam 00b14H020 MeHOYHAPOOHO20
eymanumaprozo npasa. Takxe usyuenvt npobnembl,
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KOMOpbie M2y 603HUKHY b 6 NPOLECCe BO3MONCHO20
NpaKmMu4ecK020 NPUMeHeHUs YKa3aHHbLX NOIoHeH U
Tannurckozo pyxosoocmeaa.

OBCYJXIEHUE N BbBIBOIDbI. Ommeuero, umo
nonoxcenus Tannurckoeo pyxosodcmea 2.0 no mexcoy-
HAPOOHOMY NPABY, NPUMEHUMOMY K KUOePOnepayum
U KUOEPUINUOHAKCY, OCHOBAHDL HA COOMBEMCINBYI0-
WUX HOpMAxX MexoyHapooHozo npasa. ITo cymu, co-
omeemcmeyrouijee nonoxerue Tannunckozo pyxoeoo-
CMBa NOTTHOCbIO CKONUPOBAHO € COOMBEMCMBYOUAUX
Hopm MI'TIL. OdHaxo 6 pe3ynvmame HACMOSU4E20 UC-
C71e008aAHUS ABMOP NPUXOOUM K 81600y, 4O mMakoe
c7ienoe KONUposarue He yuumoléaern ocobeHHocmei
Kubepnpocmparcmea u cosoaem npobnemvl npu 603-
MOXNCHOM NPAKMUHECKOM NPUMeHeHUU OaHHbIX NOJIO-
senuii Tannumckozo pykosoocmea.

Bo-nepevix, 6 cuny anoHumHocmu nonv3oeamernei Ha
npaxkmuxe 6ydem mpyoHo nposecmu paseparuterue
Mmedndy Kubeppazseduuxom u Kubepuinuorom. Bo-
8MOPYIX, 6 CUTLY CTIOHCHOCMET 8 YCIMAHOBNIEHUU et -
KUX 20CY0apCmeeHHblxX 2paHuy, 8 Kubepnpocmparcmee
(ycmaroeneHuu epanuy, 20cy0apcmeentozo cysepeHu-
memay), 8 MOM Hucre, 00YcTI08/IEHHbIX UCNONL308AHU-
em mexHonozuii 6nokuetin u VPN, Ha npakmuke He-
B03MONCHO 00CINOBEPHO YCIMAHOBUMY, OCYUAECTNBIATICS
U Matinoili cO0p UHHOPMAUUY HA MePPUMOopUL npo-
MUBHUKA, 4MO, 8 CB010 04ePedd, B7ieHern CTIOHCHOCTNU 6
Keanupuxauuy makoeo 0essHUs 6 Kauecrmee Kuoepui-
nuonaxca. VI, Hakoeu, 6 COBpemMeHHbIX YCTOBUAX UANU-
OHAaXM nepecman Ovimb Ae/eHUEM UCKTIOHUMENbHO
MENOYHAPOOHDIX BOOPYHEHHbIX KOHPIUKINOS, U 1OI-
Momy ectnb 8epOsIMHOCD, YMO U KUOEPUNUOHAN
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MOJHEM OCYULeCMBILAMbCS He MOMbKO 8 KOHMeKCHe
B00PYHEHHO20 KOHPNIUKMA MeNOYHAPOOHO20 XAPAK-
mepa, HO U 6 KOHIMeEKCIE B00PYIHEHHO20 KOHPAUKMA
HeMmexn0yHapooHozo xapaxkmepa. Ilo pesynvmamam
HACMOAWLE20 UCCTIE008aHUS ObLIL BbICKA3AHDBL NIPeOTIO-
JHeHue 0 PA3BUMUL NPAKMUKU 20CY0apcme no 0aHHo-
my eonpocy. O6cysmodeHue 6viuieyKaA3aHHbIX NPodnem
Ha Ienepanvroti Accambnee OOH nomoeno 6vt 8vide-
JUMb OCHOBHbLE MPeHObL PASBUNUS MAKOLL NPAKMU-
Kku. Y monvko nocse moeo, Kax npaxmuka 20cyoapcms
10 0aHHoMYy 60npocy craterm 6osee 04e8UOHO, MOKH(-
HO CMasumv 80NPOC 0 PaspaboniKe COOMBENCHIBYIO-
uiee0  Men0yHapoOHozo 002060pad, JHeNarmenvHo Ha
nnousaoxke OOH.

K/TIOYEBBIE CJIOBA: kubepuinuonas, sxcnmya-
Mayusi KOMNBIOMePHLIX cemetl, Kubeppaszeeoxa, mexc-
0yHAPOOHOe eyMAHUMApPHOe NPABo, BOOPYHEeHHDII
kongnuxm, Tannurckoe pPykoBoOCME0, WNUOHAN,
paseedka, Kubepuinuon
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THE PROBLEM OF CYBER ESPIONAGE IN
THE INTERNATIONAL HUMANITARIAN LAW

INTRODUCTION. The article analyses the problem
of cyber espionage in the context of armed conflict in
cyberspace. The relevance of this research, as part of the
problem of international humanitarian law applying
in cyberspace, is confirmed by the rapid development
of cyber technologies that can be used during armed
conflict, as well as the availability of the Tallinn Man-
ual 2.0 on the International Law Applicable to Cyber
Operations.

MATERIALS AND METHODS. The main sources
of this research are the provisions of the Tallinn Manual
2.0 on the International Law Applicable to Cyber Op-
erations, the rules of Additional Protocol I of June 08,
1977 to the Geneva Convention of August 12, 1949, the
rules of the Hague Regulations on the Laws and Cus-
toms of War on Land of 1907, and the rules of custom-

Moscow Journal of International Law « 1 » 2021

ary international humanitarian law. The methodology
consists of the principles used in legal research, as well
as general scientific and special methods of legal re-
search (system and formal legal methods).
RESEARCH RESULTS. The provisions of the Tallinn
Manual on cyber espionage were examined for com-
pliance with the relevant provisions of Additional Pro-
tocol I of June 08, 1977 to the Geneva Convention of
August 12, 1949, the Hague Regulations on the Laws
and Customs of War on Land of 1907, and the rules
of customary international humanitarian law, as well
as the problems that may arise in the process of possi-
ble practical application of this provision of the Tallinn
Manual.

DISCUSSION AND CONCLUSIONS. It is noted
that the provisions of the Tallinn Manual 2.0 on cyber
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espionage are based on the relevant rules of interna-
tional law. In fact, the relevant provision of the Tallinn
Manual is completely copied from the relevant rules of
IHL. However, based on the results of this research, the
author comes to the conclusion that such blind copying
does not take into account the specifics of cyberspace
and leads to the following problems in the possible prac-
tical application of this provision of the Tallinn Manual:
firstly, due to the anonymity of users, it will be difficult
to distinguish between a cyber intelligence officer and
a cyber spy in practice. Secondly, due to the difficulties
in establishing clear state borders in cyberspace, includ-
ing due to the use of blockchain and VPN technologies,
in practice it is impossible to reliably establish whether
secret information was collected on the territory of the
enemy, which, in turn, leads to difficulties in qualifying
such an act as cyber espionage. Finally, in the context
of modern armed conflicts, espionage has ceased to
be a phenomenon exclusively of international armed
conflicts, and therefore it is likely that cyber espionage
can be carried out not only in the context of an inter-
national armed conflict, but also in the context of a

1. BBemenue

a3BuTHe MHGMOPMAIMOHHBIX TEXHONOTMII B

Hallle BpeMs 3aTparuBaeT Bce Chepsl eATeNb-

HOCTH 4e/loBeYecTBa B MUPOBOM MacIuTabe.
He crama uckmodeHreM U BOEHHasA AEATETbHOCTD
rOCyfiapcTB. B HacToAIMII MOMEHT ypOBEeHb pas-
BUTHA BOEHHBIX MH(MOPMAIMOHHBIX TEXHOIOTNUI
I03BOJIAET TOBOPUTH O BO3MOXKHOCTH PAacIpoCTpa-
HEHNUSA BOEHHBIX JEMCTBMII Ha MH(OPMAIMIOHHOE
IPOCTPAHCTBO, MY, KaK €r0 Ha3bIBAIOT B 3aIla/JHBIX
CTpaHax, KubeprpocTpaHcTBo (aHen. — cyberspace).
VIHBIMM CTTOBaMU, B COBPEMEHHOM MIpPe BOOPY>KeH-
HbIII KOHQIUKT B KMOEPHPOCTPAHCTBE IIepecTa
OBITb BBITYMKOII THcaTeneif-GaHTacToOB U CLieHapH-
CTOB Pa3BJIEKATE/MbHBIX (PUIBMOB — Telephb 3TO IO-
TEHIMAaIbHO BO3MOXKHBIN KOH(IUKT, KOTOPBIl MO-
KeT Ha4aThCA M3-3a CTOMIKHOBEHMA MHTEPECOB ABYX
u 6osee rocyapcts B Kubepcdepe. O BeposTHOCTI
TaKOTO KOH(IMKTa TOBOPUTCA B 3aABTIEHIN POCCHIA-
ckoro ITpesunenra B. B. ITyTuHa, KOTOPBIt OTMETHIL,
YTO «OJJHUM 13 OCHOBHBIX CTPAaTeTM4eCKIX BbI30BOB

non-international armed conflict. Based on the results
of this research, suggestions were made to develop state
practice on this issue. It is desirable that States raise the
discussion of the above issues at the UN General As-
sembly, which would help to identify the main trends in
the development of such practices. Only And only after
the practice of States on this issue becomes more obvi-
ous, the question of developing an appropriate interna-
tional treaty, preferably within the UN, can be raised.
KEYWORDS: cyber espionage, Computer Network
Exploitation, Cyber Reconnaissance, international hu-
manitarian law, armed conflict, Tallinn Manual, espio-
nage, intelligence, cyber spy
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COBPEMEHHOCTM SABAETCA PUCK BO3HMKHOBEHMSA
MacIITaOHOI KOHPpOHTAaLyM B IUPPOBOIL cheper’.

Kak ormeuaror B fokTprHe [Membuep 2017:51],
KIOEPIPOCTPAHCTBO AB/IAETCA «IIATON chepoit uim
IATBIM JOMEHOM BefieH)s BOEHHBIX JeIcCTBUII» MOo-
CJ1e CyILIN, MOPSI, BO3JYLIHOTO I KOCMITYECKOTO IIpo-
cTpaHCTB. [laHHOE yTBepXKJieHue He MOXKeT ObITb
OCIIOPEHO 1O TOIl NpMYMHE, YTO B CUIy YPOBHA
PasBUTHA COBPEMEHHBIX TEXHONOIMII Kubeprpo-
CTPAHCTBO, B JIENICTBUTENTbHOCTH, AB/IAETCA TOTEH-
LMaJIbHBIM T€aTPOM BOEHHBIX JeMCTBMII. Bricokas
BEPOATHOCTD TAKIX BOOPY>KEHHBIX KOHQIMKTOB 3a-
CTaBM/Ia TOCY/IapCTBa 3a/[yMaTbCs O BOITPOCE PaBo-
BOTO PETYIMPOBAHNUSA TaKUX KOHQIMKTOB, 1 B 2013
ropy 6marogaps ycuamaM I0PUCTOB I BOCHHBIX CIIe-
IMa/IMCTOB U3 CTPAH BOEHHO-IIOIUTIYECKOro 6110-
ka HATO mpu yyactum cnenuanucros us Mexpy-
HaponHoro Kommrera Kpacnoro Kpecra (MKKK),
ObU10 paspaborano TammMHCKOe PYKOBOLCTBO IIO
MeX/JYHapOJHOMY IIpaBy, IPUMEHNMOMY K Kubep-
BoopyxenusMm (Tallinn Manual on the International
Law Applicable to Cyber Warfare).

' MytuH B. B. 3asBneHre 0 KOMMIEKCHON NpOrpamMmmMe Mep Mo BOCCTAHOBNEHMIO POCCUICKO-aMEPUKAHCKOTO COTPYLHMYE-
CTBa B 06nacTy MeXayHapoaHon nHpopmaLmoHHo 6e3onacHocTu. 25.09. 2020. foctyn: http://kremlin.ru/events/president/

news/64086 (nata obpalyeHus: 13.12.2020).
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JJanHO€e PyKOBOJCTBO AB/IAETCA MOIBITKON pas-
paboTaTh HOPMBI MEX[YHApOJHOTO IpaBa, IIpHU-
MEeHVUMBble He TO/IbKO K TaKOMY POAY BOOPY>KEeH-
HBIX KOH(IMKTOB, HO U K KMOEpIPOCTPAHCTBY B
IIe/IOM — KaK B BOEHHOE, TaK ¥ B MVPHOE BpeMs.
Heo0X0oaMMOCTb 3TUX MEX/[yHapOJHO-IIPABOBBIX
HOPM OYeHb BBICOKA, YTO U OOYCIOBIMIO NPUHATIE
HOBOIJI pacupeHHou Bepcun Pykosopcrsa B 2017 1.
(Tallinn Manual 2.0 on the International Law
Applicable to Cyber Operations). CyliecTBOBaHue
PykoBoncTBa nuuHMII pas [OKa3bIBAET AKTYallb-
HOCTb KaK IIPOOJIeMBbI NIPAaBOBOIO PErylINMpOBaHMNA
BOOPY>KEHHBIX KOH(IMKTOB B KNOEPIIPOCTPAHCTBE,
TaK J IPOOJIeMBbl IIPAaBOBOTO PETYIMPOBAHUA KI-
0epIpOoCTPaHCTBA B 1I€JIOM.

KoHeuHO, HMKTO He ocrapyBaeT TOT (aKT, 4To B
CTydae Havana BOOPY>KeHHOTr0 KOH(QIMKTA B Kubep-
IPOCTPAHCTBE K HEMY OYYT IPUMEHATHCA HOPMBI
MEeXIYHapoOgHOro rymaHurapHoro mpasa (MITI).
OpHaKo B 3TOJI CUTYaLIUM CYIECTBYET Psf IpobieM,
Tpebyomux rmybokoro uccrefgoBanmsa. OpHa u3
HMX — KubepimoHax. Kak oTMeuator nccnenonare-
JIU, pa3BUTHE VHPOPMALMOHHbBIX TEXHONIOTHII CIIO-
COOCTBYeT VIHTEpeCy K IPaBOBOMY MCC/IEOBAHMIO
manHoro saBneHus [Navarrete, Buchan 2019:899]. B
HACTOsIell CTaTbe MBI HONpPOOyeM pa3oOpaTbcs B
3TOJI HETIPOCTOII IpobIeMe.

2. ViccnemoBanue

Hopwma 89 TamnmmHCKOro pyKoBOAICTBA 3aKpemnu-
7a clefyolee MoNoXKeHMe: «YIeH BOOPYKeHHBIX
CIJI, KOTOPBINl 3aHMMAaeTCsl KMOepIIMOHaXeM Ha
KOHTPO/MUPYeMOIl IPOTUBHUKOM TeppUTOPUM, Te-
psieT mpaBo ObITH BOSHHOIIEHHBIM M MOXET pac-
CMaTpUBaTbCA KaK ILINMOH, eC/IM OH 3aXBaueH [0
BO3BpallleH!A B BOOPY)KeHHbIe CYJIBI, K KOTOPBIM OH
npyHagnexut» [Tallinn Manual...2017:409].

OueBupgHO, 4TO J[laHHasA HOpPMa OCHOBAaHA Ha
c1. 29-31 Tarckoro «I[TonoxkeHus o 3aKOHax 1 00bI-

YasgX CyXOIyTHOI BoitHbI» 1907 r.> 1 Ha cT. 46 [lo-
HO/HNUTeNbHOro mpoTokona I x JKeHeBCKMM KOH-
BeHIMAM 1949 r.°, KOTOpble OTpaXKalT OOBIYHOE
npaso [Xenkeprc, [locBanbp-bek 2006:497]. Vicxops
Y3 3TVX HOPM, HOpPMa 0 KIOepIIINOHaKe IPYMeHN-
Ma VICKJTIOUMTEIBHO B MEXK/[YHAPOJHBIX KNOepHeTH-
4eCKMX BOOPY)XeHHbIX KOH(p/KTax. OfHaKO OTMe-
TUM, 4TO sBJIEHME LINMOHAXa CErofiHsA NpUCyIe He
TOJIbKO MEXX/JYHAPOJHBIM BOOPY>KEHHBIM KOH(IMK-
TaM.

IIpakTyka HOCTegHMX JIET IIOKasblBaeT, 4YTO
CTOPOHBI BOOPYXXEHHOTO KOH(IMKTa HeMeX[yHa-
POJHOTO XapaKTepa TaKKe IPUBIEKAI0T L] IPO-
TUBHOJ CTOPOHBI K YTOJIOBHO OTBETCTBEHHOCTU
33 IINMOHAXK. JTO, B YACTHOCTY, IOATBEPXK/AET
BOOPY)XEHHBIII KOHQIMKT HeMeXIYHapOJHOIO Xa-
paKTepa Ha TEPPUTOPUM I0TO-BOCTOKA YKPaMHBI, B
Hon6acce. JlaHHBII KOHQIMKT TaKKe MMeeT 0CO-
OEHHOCTDb — OJHOII U3 er0 CTOPOH ABJIAKTCA CaMO-
IIPOBO3ITIAlIEHHbIE rocyfapcTBa — JloHenkaa Ha-
ponnas Pecniy6nmka (JIHP) u Jlyranckas Hapopnas
Pecniy6nmka (JIHP), opranbl KOTOPBIX U TIpUBJIEKa-
0T K OTBETCTBEHHOCTH 32 IIIMOHAX",

Tax, Hanpumep, 16 mapra 2018 1. BoeHHbIN
TpuOyHa/! Ha IIpaBaX IIa/jaThl BepxoBHOro cypa
[THP BbIHEC 0OBMHMTENBHBIN HPUTOBOP IO CT. 321
«[Inmonaxx» YronosHoro xogekca JJHP® B oTHOwIE-
Hym [y6xmuoit Onmbry MuxailloBHBI, TPaXEZaHKN
Ykpannsl, paborasieit Ha Cyx6y 6e3omacHOCTH
Ykpanunsl (CBY)".

Opranamu MI'b JTHP 6b110 ycTaHOB/IEHO, YTO
I'y6xuua O. M. Bo BpeMs ee Bble3[ia Ha TePPUTOPUIO
YKpauHbl B I. 3allOpOXKbe B pe3ynbTaTe YyIpo3 B ee
afipec 1 IICUXOIOTMYECKOTIO JIaB/IeHN: B BUJIE YTPO3
ee POJICTBEHHMKAM, IIOCTOAHHO IIPOXXMBAOIMM Ha
TeppUTOpUM YKpPaMHBI, CO CTOPOHBI COTPY/HMKOB
YCBY 3anopo>xckort 06/1acTy jaja cornacye Ha He-
IJIACHOE COTPYAHMYECTBO C YKa3aHHOI CITyX00it’.
VupiMu cnoBamy, OHa ObUTa 3aBepOOBaHa 1 CTana
arenToM CBY. CorpynHuyecTBO B JJAHHOM Ciy4Yae

2 D,OKyMEHTbI no MeXxXAyHapoaHOMY r'yMaHUTApPHOMY NpaBy U Apyrne OKYMeHTbl, OTHOCALMECA K BeAeHN0 BOEHHbIX nen-

cteuin. M.: MKKK. 2012. C. 28-29.

3 MeHeBcKne KoHBeHUMM OT 12 aBrycta 1949 r. v [lononHuTenbHble NPOTOKOMbI K HAM. M.: MKKK. 2011. C. 234-235.

4 CMm.. MuHuncTepcTBO rocyaapcTeeHHol 6e3onacHoctn JHP. OduumanbHbin caint. JocTyn: http://www.mgbdnr.ru/ (gata
obpalyeHna: 15.12.2020); MuHucTepcTBo rocyaapcteeHHo 6e3onacHocty JIHP. OduumanbHbiin cait. Joctyn: http://www.
mgblnr.org/ (pata obpatueHua: 15.12.2020).

> YronosHbin Kopekc [loHeukol HapopHon Pecnybnukm ot 19 asrycta 2014 r. Joctyn: https://supcourt-dnr.su/
zakonodatelstvo/ugolovnyy-kodeks-doneckoy-narodnoy-respubliki-prinyat-postanovleniem-verhovnogo (gata o6pateHus:
15.12.2020).

6 HoBocTHas cBoaka MI'b [IHP. 05.04.2018. JocTyn: http://www.mgb-dnr.ru/news.php?id=20180405_00&img_num=0 (gaTa
obpatyeHua: 15.12.2020).

7 Tam xe.
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BBIPA3WIOCh B 00s3aHHOCTY [YOKMHOII TIepeaBaTh
CTpaTernyeckyro MHQOpMAIVIO, B TOM 4UC/Ie U Ce-
KpeTHOro xapakTepa®.

JlaHHOe [ieNI0 MOKA3bIBAeT, YTO LIMMOHAX B CO-
BPeMEHHBIX YCTIOBUAX IHepecTan ObITH (eHoMe-
HOM JVICK/TIOUMTE/IbHO BOOPY)KEHHBIX KOHQIMKTOB
MeX/JYHApOJHOTO XapaKTepa, 3TO ABJIEHNE Telepb
HPUCYIIe U BOOPY>KEHHBIM KOH(INKTAM HeMeXy-
HapopiHOro xapakrepa. Oco6eHHOCTb pacCMOTpeH-
HOTO JlefIa ellle B TOM, YTO K OTBETCTBEHHOCTH 3a
IIMVOHAX IPMB/IEKAIO CaMOIPOBO3ITAIIEHHOE
TOCYJapCTBO B JIMIle CBOETo Cyfe6HOro opraHa’ 1o
CBOEMY COOCTBEHHOMY YTOJIOBHOMY 3akKOHY. bo-
Jiee TOTO, aHAJIOTMYHBIX fle/l, CBA3aHHBIX C BOOPY-
KeHHBIM KoHQuKTOoM B [loHbacce, Hemano', 4to
elje pa3 MOATBEPXK/AET Te3VC 00 3BOIOLMN HOHA-
TUS «UIVOH» B MEXAYHAPOJHOM TIyMaHUTAPHOM
npase.

Vcxopsa m3 aToro, mosmaraeM, 4To ¥ Kubepui-
MJMOHAX B COBPEMEHHBIX YCIOBMAX BPAN /1 OymeT
ABJIEHNMEM VICKTIOYNTETbHO MEXAYHAPOIHBIX KI-
OepHeTNYeCKUX BOOPYKeHHBIX KOHQIMKTOB — eCTb
BEPOATHOCTb, YTO JeICTBUA, IONAjaloLue IOJ
omnpepeneHne KubepuIMoHaXKa, OYZyT OCYIIecT-
BIIATBCA ¥ BO BpeMsA HEMEeX[YHapOJHOTO Kubep-
HETNYeCKOr0 BOOPYXXeHHOro KoHdmkra. OgHaKo
He OyZeM CUIBHO KPUTHMKOBATh paspabOTYMKOB
TammMHCKOTO PYKOBOACTBA 3a OTpaHMYEHME HOP-
Mbl O KMOEpIIMMOHAX MCKIIOUUTETbHO MEXIyHa-
POIHBIMIM BOOPY>KeHHBIMY KOHQIMKTaMu B Kubep-
npocTpaHcTBe. JJaHHOe orpaHndeHne 06ycn10BIeHO
KIaCCUYeCKMM IIOHMMaHyeM mmmoHaxa B MITL
OrpaHmumMcs 3aMedaHyeM, YTO TaKoe Klaccude-
CKOe NOHMMaHUe He OTBeYaeT COBPEMEHHBIM pea-
JIVISIM BOOPY>KEHHBIX KOH(IMKTOB.

Hanee, B Ta/ymHCKOM PYKOBOJCTBE OTMEYAETC,
4TO HOPMa O KMOEepIINIOHAX PacCIpOCTPAHACTCS UC-
KJIIOUNTETbHO Ha BOGHHOCTYKaluX. B cydae ecin
KMOepIINIOHaXeM 3aHUMAeTCS TPaXAaHCKOe N0,
TaKye JeiiCTBMA OYZyT aKTOM HENOCPeCTBEHHOTO
y4acTuA B BOCHHBIX JICICTBYAX, B Pe3y/IbTaTe KOTO-
pOro TpaKfJaHCKOe JIULIO TepseT CBOl IMMYHMUTET
OT HaIlaJIeHNUA ¥ MOXKeT IIPeC/IefjOBaTbCA CTIeACTBEH-
HBIMI OpraHamm Boromolero rocygapcrsa [Tallinn
Manual...2017:410].

Cornacumcs ¢ yKa3aHHBIM 3aMeYaHVeM IO Crle-
gyommM npuuvHaM. Kak M3BeCTHO, IOJ HeIo-

8 Tam xe.

CPeICTBEHHbIM Yy4acTHeM B BOEHHBIX HeJCTBMAX
HOHVMAIOTCS  «KOHKpPEeTHble BpaXJeOHble aKTBl,
COBEpLIEHHbIE OTE/TbHbIMU JIMLIAMM B PaMKax Be-
IeHN BOEHHDIX JIeICTBUIL MEXY CTOPOHAMU B BO-
opy>keHHOM KoHmukTe» [Menbiep 2009:52]. Ilnn-
OHa)X, KOHEYHO JKe, AB/IAETCA BPaXXeOHbIM aKTOM,
IO3TOMY IIOJIaraeM, 4TO TAaKO} BHJ INIMOHaXKa B
BOOPY>KEHHBIX KOH(IMKTaX HEOOXOAMMO CUMUTATDH
HEIOCPeICTBEHHDbIM y4YacTUeM IPaXKJaHCKUX JIULL B
BOEHHBIX JeMICTBUSAX.

Kpome Toro, mpakruka MHOTMX BOJH, B Iiep-
Bylo odvepenb Bemmxoit OTedecTBeHHON BOJIHBI,
HOATBEPXK/JA€T TE3MC O TOM, 4TO Y4yacTue Ipax-
JlAHCKUX JIML[ B LINVOHCKONM [ieATeNbHOCTU IIpef-
crap/AeT co00il HEMOCPeACTBEHHOE y4acTue B BO-
€HHDIX JIeIICTBUAX, U BOIOIOLINE TOCYAaPCTBA MOTYT
IPUBJIEKATb 3a 3TO K YTOJIOBHOM OTBETCTBEHHOCTH
TaKMX ULl B KadecTBe ImpyMepa TaKol IPaKTUKN
MOYKHO IIPMBECTU YTOJIOBHOE Jieno apX. Ne 37932 B
otHouenun V. ©. Kupunnosa, M. ®. backaxkosa u
W. II. IlpuemsbieBa, xpansieecsa B Apxuse YOCb
Poccun no 1. Cankt-IletepOypry u JleHMHrpagcKoit
o6mactu [Crporanos 2009:123].

JloIIONTHNTENbHO OTMETUM, YTO Y4yacTye TIpaxk-
JlAHCKUX JINI] B IIIMOHCKOI [eATeIbHOCTH B IIO/Ib3Y
OJIHOTO 13 BOIOIOIMX T'OCY/JapCTB — He HOBMHKA JIJIA
BOOPY>KEHHBIX KOHQMKTOB. Takue ciydam ObUn
He TOJIbKO BO BpeMs Bemuxoit OTedecTBeHHOI BO-
JiHBI (T7e K KOHITY 1941 T. y>Ke IT0/I0BVHA 3a/jepyKaH-
HBIX HeMeL[KUX areHToB Obum rpaxpanamyu CCCP,
B TOM YMC/Ie M TpaKfaHCcKuMy muamu [Cyu3eHko
2010:250]), HO u BO BpeMms IlepBoit MMpoBOIt BO-
iiHpl. JloctaTouHO BcnoMHuTh Mary Xapw, Koro-
pas ObUIa IPXIAHCKUM JIMIIOM, HO OCYILIeCTB/IANA
IIIMOHCKYIO [IeATe/IbHOCTD B 110/1b3Y lepManuu.

HecmoTps Ha BbIpaKeHHOE BbIlle COITIACHE C
paspaboTunkamy Ta/IMHCKOTO PYKOBOACTBA, OT-
MEeTVM, 4TO IIOAXOJ, COITIACHO KOTOPOMY y4acTue
TPaK[JAHCKVIX JIMII B IIIJMOHAXKe U KMOepIIIIOHaXe
IPU3HAETCA aKTOM HEIOCPEeJCTBEHHOIO YYacTys B
BOGHHBIX [ICVICTBUAX, ABIAETCA JOCTATOYHO (op-
MaJIbHBIM. BBUJy TOrO, 4TO 3TO [JOCTATOYHO YaCTO
BCTpeYaeTcs Ha IIpaKTMKe U TOCYyJapcTBa Ipu-
BJIEKAIOT 3a TaKye JIEVICTBMA K YTOJIOBHOM OTBET-
CTBEHHOCTH, IIOJIaraeM, YTO HEOOXOMVIMO BHECTM
COOTBETCTBYIOLIME M3MEHEHMA B CYIEeCTBYIOLIME
MeX/YHapOJHbIe JJOTOBOPHI 110 MeX][yHapOTHOMY

® O cynebHol cucteme. MNMoctaHoBneHne Coseta MuHuctpos JIHP N 40-2 ot 22 okTa6pa 2014 r.. ocTtyn: https://supcourt-
dnr.su/zakonodatelstvo/postanovlenie-soveta-ministrov-doneckoy-narodnoy-respubliki-o-sudebnoy-sisteme-ot (gata o6pa-

weHua: 15.12.2020).
10 Cm. cHocky 4.
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TYMaHUTapHOMY IIPaBy B Le/AX MPeSOTBPAIeHNA
Pa3HOYTEHMII CYIeCTBYIOIX HOPM.
Knbepurmmonax B TamImMHCKOM pPYKOBOACTBE
ompepernsieTcs Kak «100011 aKT, COBEpILIeHHBI Tail-
HO WIM TIOf, JIO>KHBIMM IIpefjIoraMy, [B Iporecce
OCYILeCTB/IEHVsI] KOTOPOTO MCIIONB3YIOTCS Kubep-
HeTUYeCcKyue BO3MOXKHOCTY /s cOOpa (M/IV HOIIBIT-
Ku cbopa) nHpopMarIy ¢ HaMepeHyeM IepefaThb ee
nporuBHoI cropone» [Tallinn Manual...2017:410].
IToguepknBaeTcs, 4YTO TaMHBI XapaKTep OIepalyn
KNOepUIoHaXKa IPefIoIaraeT COKpbiTue (akra
ee CoBepIIeHyst U TnuHoCTY Kubepnyona [Tallinn
Manual...2017:410]. Yro xacaercsa MCIIONb30BAHNA
JIO)KHBIX IIPEJ/IOrOB, TO OHO IIPEIOJIaraeT CO3fa-
HJie JIOXKHOTO BIIEYAT/IEHNsA, YTO KMOEPILIIINOH MMe-
eT IIPaBo Ha JOCTYI K MHPOPMALNY, KOTOpas ABJIA-
ercs o6bektoM cbopa [Tallinn Manual...2017:410].
B cBot0 04epenb OTMETUM, YTO B 3TOM OIIpefiere-
HIY YYBCTBYETCS BIVAHNME HOPM OOBIYHOTO MEX]IY-
HapOHOTO I'yMaHMTApHOrO IIPaBa, 4TO HEYNVBU-
TeIbHO, T. K. BHE 3aBUCUMOCTY OT VICIIO/Ib30BAHMA
B pa3BeMIbIBaTe/IbHON ¥ LINMOHCKON [IeATeNbHOCTI
CIeIMaIbHBIX CPEACTB, BKI0YasA MHQOPMAIVIOH-
Hble TEXHOJIOTUY, CYTb TaKOH jeATenbHOCTH (Taii-
HbIIT cOOp MHGOPMALINI) OCTAHETCS HEM3MEHHOIL.
PaspaboTunky Ta/mMHCKOTO pyKOBOACTBA 0CO-
60 IOfYepPKHY/IN, YTO MINMOHAX (pa3BeKa), BKIIIO-
4asg KnOepIINMOHaX, He 3allpellleH IIPaBoOM BOOPY-
KEHHBIX KOHQ/IMKTOB U MEXXIYHAPOIHBIM IIPAaBOM B
nenoM [Tallinn Manual...2017:410]. Ha otcyTcTBIe
TAaKOTO 3alpeTa B MEXJAYHAPOZHOM IIpaBe TaKXe
ykasbiBaeTcs U B fokrpure [[laBup 2011:490; Cac-
comu, bysbe 2008:170; Forcese 2016:72; Tondini
2018-2019:30]. MexxpyHapogHOe TyYMaHUTapHOE
IPaBO TONBKO 3aKpeIlIAeT HOPMY O IOTepe IIINO-
HOM, KOTOPBIIT, KaK M3BeCTHO, CKPbIBAeT CBOO TIPU-
HAJUIO)KHOCTb K BOOPY)XEHHBIM CHJIaM OJHOM 13
CTOPOH, TIpaBa ObITb BOCHHOI/ICHHBIM, B OT/IIYME OT
pasBelYMKa, KOTOPbI HE CKPbIBAET CBOEN IIPUHA]-
JIKHOCTM K OHOV 13 CTOPOH KOH(/IMKTa (HOCKT ee
¢dbopMy) 1 coxpaHseT IpaBo Ha CTATYC BOCHHOIUIEH-
HOro. PyKOBOZICTBO BOCIIPOM3BOAMT 3TO KjIaccuye-
CKOe IOJIOXKeHMe IIPaBa BOOPY KEHHBIX KOH(PIMKTOB
[Tallinn Manual...2017:410].
[Ipn4mMHBL, IO KOTOPBIM MEXAYHAPOLHOE IIPABO
He 3alpelaeT IIMJOHCKYIO0 IeATe/IbHOCTD, BIIOJHE
oueBUAHBL. Pa3Befka MOABMIACH C MOMEHTa BO3-
HJMKHOBEHNA IEePBBIX TOCYHApCTB U IPOJO/DKAET

CYyIeCTBOBAaTbh KaK OObIYHOE fABJICHME B MEX[IyHa-
POZIHBIX OTHOLIEHNUAX, YTO NIOATBEPXK/aeT PaKT Ha-
JIMYYA Y BCeX TOCYAAPCTB PasBe/bIBaTe/IbHbIX Opra-
HoB. [ocyzrapcTBa IPOCTO He MO3BOJIAT BOSHUKHY Th
MEXIYHapOJHOI HOPMe, 3allpelaollell TaKyo jie-
ATENIBHOCTD, T. K. 3TO UM HeBbIrofiHo. [llmmonax 3a-
TIpeleH TONTbKO Ha YPOBHE HAIMOHA/IBHOTO IIpaBa
TOCYapCTB, YTO BBHIPAKEHO B HA/IMYMU BO BCEX Ha-
IMIOHA/IPHBIX YTOJIOBHBIX 3aKOHAX HOPMBI, Ipefyc-
MaTpUBAIOIIEll YTOMOBHYI0 OTBETCTBEHHOCTH JINII,
3aHMMAOIIMXCS IIIIOHAXKEM.

OpHako B MCTOpUY C KNOEPIIMOHAKEM BO3HM-
KaeT Ipo6/eMa pasrpaHNMYeHNs IIINOHA U PasBef-
4)Ka, T. K. B CUIy aHOHUMHOCTM TI0/Ib30BaTeNell B
KIOEPIPOCTPAHCTBE JOCTOBEPHO YCTAHOBUTD, SAB-
JIAETCA JIMIO LIIMMOHOM WM Pa3BeI4MKOM, HEBO3-
MOXHO. IT03TOMy HEIOHATHO, IOo4YeMy pa3pabor-
4Ky Ta//IMHCKOTO PyKOBOACTBA Oe3ame/UIALOHHO
PacIpoCTpaHUIM KIACCUYECKYI0 HOPMY O pasrpa-
HMYEHUM ¥ Ha KMOepHeTMYecKye BOODPY>KeHHbIe
KOHGMMKTBL. O4YeBUHO, YTO HOPMAa O pasrpaHu-
4eHUM paboTaeT B YCTOBUAX KIACCUYECKMX BOOPY-
JKEHHBIX KOHQUIMKTOB, HO B KMOEpIpPOCTPaHCTBE
IpJMEHEeHe JAHHOI HOPMBI He OyZIeT MMeTb JJ0/DK-
Horo a¢¢ekra. [To HaleMy MHEHMIO, B OTHOIIEHVN
JlAaHHOI1 Tpo6IeMbl paspaborunky PykoBopcTBa fo-
IYCTU/IN ABHYIO HeBHMMATEIbHOCTb.

VnTepecHo 3ameuaHye Ta/IMHCKOTO PyKOBOJ-
CTBa B OTHOLIEHUM Teorpaduyeckux orpaHndeHuit
JIAaHHOJT HOPMBI 0 KubepiunmoHaxe. Ee npumenenne
OTPaHNYEHO TEPPUTOPUEN, KOHTPOIUPYEMOIL MPO-
TUBHUKOM; €C/IM AEATENTbHOCTD 0 TaitHOMY cbopy
MHPOPMALNY O IPOTUBHIUKE IIPOMCXONT 3a TIpefe-
JlaMM YKa3aHHOJ TePPUTOPUY, TO TaKas JeATeNb-
HOCTb He AB/IAETCA KMOEPIINMOHAXeM II0 CMBICITY
panHoit HopMbl [Tallinn Manual...2017:411]. He-
06X0AMMO CYNTaTh, YTO TAKOE TepPUTOPMAIbHOE
OTrpaHNYeHMe NPUEMIEMO I KIACCUYECKUX BO-
OpY>KeHHBIX KOH(Q/IVIKTOB, a B YC/IOBYSX KnOeprpo-
CTPaHCTBA JJaHHAsA HOpMa He OyJeT OTBeYaTb YpOB-
HIO pa3BUTHA MH(OPMAIVIOHHBIX TexHOIormil. Tax,
MHPOPMALMOHHAA CUCTEMA, COflep>Kallast CBefleHNA
0 IIPOTUBHUKE, MOXKET OBITh OCHOBAHA Ha IPVMHIIN-
nax OmokueiiHa (anen. — blockchain)', 1. e. Ha pac-
npepeneHny MHGOPMALMU 10 PasHBIM CepBepam,
KOTOpbIe HaXOMATCA Ha Pa3IMYHBIX TePPUTOPUAX,
B TOM 4JC/Ie He KOHTPOIMPYEMBIX HPOTUBHUKOM.
Ecnu wHTepecymomas mnmoHa MHPOpManusa Haxo-

" Bonee nogpobHO O puanYecKnx acnektax 6nokuenHa: Kucnbi B. A. lOprgunueckme acnekTbl NpUMeHeHUs 61oKYeliHa
1 UCMOJb30BaHNA KPUNTOaKTNBOB. — 3akoHPy. 05.06.2017. loctyn: https://zakon.ru/blog/2017/6/5/yuridicheskie_aspekty_
primeneniya_blokchejna_i_ispolzovaniya_kriptoaktivov (aata o6patyeHua: 13.12.2020).
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IITCA Ha cepBepe 3a Ipefie/laMyl KOHTPOIUPYeMOii
HPOTUBHUKOM TePPUTOPUY, TO OYAET /U BBITOJHO
HPOTUBHUKY VICK/TIOUEHME TaKOIl eATE/IbHOCTH 10
cbopy mMHpOpMALMM M3-IOJ JEVCTBYUS HOPMBI O
kubepnonaxe? IIpencrasnsercs, yro Het. Ilo-
3TOMY, MICXOZIA U3 TOTO, YTO TPAaHMUIIBI B KOEpPIpO-
CTPaHCTBE JOCTATOYHO YCTIOBHBI, HA[j0 IIOJIAraTb,
4TO TEPPUTOPUATIbLHOE OTPaHNMYEHVe HOPMBI O Ki-
OepLINMOHaXe, INpeNoKeHHOe Ta/yIMHCKUM py-
KOBOJICTBOM, He OTBEYaeT peansAM BOOPYKEHHbIX
KOH(/IMKTOB B KMOEPIPOCTPAHCTBE.

CrpaHHBIM TaKXe BBIIIAAUT KOMMEHTApMIl
PykoBozcTBa 0 Xapakrepe cobypaeMoil B XOfie Ki-
Oepurmmonaxa nHpopManuyu. BoNbUIMHCTBO Wie-
HOB MeXIyHapOJHON TPYIIIbl 3KCIIEPTOB IPUILIIN
K BBIBOJIY, YTO €€ XapakKTep He MMeeT 3HaueHMus, 1
TOJIbKO JIMIIb Majas 4acTb 3KCIEPTOB OTMETWIIA,
4T0 cobmpaeMast MHPOPMALVS [O/DKHA HpPeNCTaB-
AT OIIpefieieHHy0 BoeHHYI0 IeHHOCTh [Tallinn
Manual...2017:412]. EcTecTBeHHO, 4TO B XOL€ BO-
OpY>KeHHOTO KOH(/IMKTa, B TOM 4uc/Ie 1 KnbepHe-
TUYECKOT0, CTOPOHAM KOH(IMKTa OyIeT MHTepecHa
VIMEHHO MHQOpMaI BOEGHHOTO XapaKTepa, M Ha
IpaKTUKe IINMOHBI COOMpaT MMeHHO uHOp-
MaIMI0 BOCHHOTO XapaKTepa, B TOM 4NC/Ie U B KH-
6epripocTpaHcTBe. [103TOMY HENOHATHO, IOYEMY
paspaboTunky Ta/IMHCKOrO pyKOBOACTBA He YU/IN
3TOT OYeBMAHBIN PAKT.

JIHTepecHO Takxe OTMETUTb, YTO B Ta/mmHCKOM
PYKOBOJICTBE €CTb IOJIOXKEHUA O KMOEepIIIIOHaXe
B MUpHOe BpeM:. B uenax nposenenns 6onee mosu-
HOTO JCCIElOBAaHMA CYMTAEM BAXKHBIM UBYUUTH 1
3TOT BOIIPOC, T. K. OH TECHO CBA3aH U C BOIIPOCOM
KMOEePIINIOHaXa B KOHTEKCTe MEXK/[YHAPOJJHOTO T'y-
MaHMUTaPHOTO IIpaBa.

Hopma 32 PykoBopncTsa 3akpenuia ciefymolye
HoNoKeHVs: «X0Ts KMOepLINMOHAX, [0CyIecTBI-
eMBbli1] B MMpHOe BpeMs TOCYAapCTBaM, CaM 110 cebe
He HapyLIaeT MeXIyHapOJHOe IIPaBO, METOH, Iy TeM
KOTOPOI'O OH OCYILIECTB/IACTCA, MOXET JOIYCTUTD
ato [mapymennme]» [Tallinn Manual...2017:168].
[IprMeHNTENIBHO K JAHHOI HOpMe I0f] KMOepIII-
OHa)XeM IIOHMMAaeTCsl /MI000J aKT, MPefIpUHATHIN
TailHO MIN TIOf, JIOKHBIMU TIpeJJIoraMiu, [B xofe]
KOTOPOTO VICIIO/Nb3YIOTCA KMOEPBO3MOXKHOCTU JJIA
cbopa wm noneiTky cobopa nHpopmaryyu [Tallinn
Manual ...2017:168]. Kpome Toro, knbepumnmoHax
BK/IIOYAeT, HO He OIPaHMYMBAETCS, MCIIOIb30BAHN-
eM KubepBO3MOXKHOCTel /I HAOMIOfieHVIsI, MOHU-
TOPJHIQ, 3aXBaTa JIM BBIBOJA 3IEKTPOHHO Ilepe-
JlaBaeMBbIX VIV XPAHVMMBbIX COOOIIEHNIT, JTaHHBIX MIIN
npyroit nadopmaryn [Tallinn Manual...2017:168].
Hapo monarath, 4TO Takoe IIMPOKOE TONKOBAHME
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JIeiCTBYI, KBaMU(UIMPYeMBbIX B Ka4ecTBe aKTa Ki-
OeplLINMOHaXKa, PacIHpPOCTPaHAETCA He TONMbKO Ha
MMPHOE BpeMs, HO ¥ Ha BOEHHOE, T. K. CTOPOHbI BO-
OPY’KEHHOTO KOH(IMKTa TOXKE 3alIHTEPECOBAHbI B
TaKUX JeVCTBUAX.

OnHako CTpaHHBIM BBHIIJIASUT 3aMeYaHMe pas-
paboTunkoB Ta/MHCKOr0 PpyKOBOACTBA O TOM, YTO
yKa3aHHOe oIlpefie/ieH) e MCIIONIb3YeTCsA TONbKO /IS
Leneil HopMbl 32 ¥ He MMEET CaMOCTOATENbHOTO
IIPaBOBOro 3HauyeHus. Ilo HaleMy MHeHMIO, B CUITY
OTCYTCTBMsA MEX/IyHapOHO-IIPaBOBOTO  OIIpefie-
NeHNs IINMOHAXKa IIpefioXeHHoe PykoBoncTBOM
olpefieieHNe IpeJCTaB/sAeT MHTEPeC He TOIbKO C
TOYKIU 3PeHMA JJOKTPUHAIBHOIO UCCIENOBAHNA, HO
¥ U1 JajIbHelinIelt pa3paboTKM COOTBETCTBYIOLIEl
HOPMBI MeX/[yHapOJIHOTO IIpaBa.

IIynkT 3 KOMMeHTapys K HOpMe 32 CONEpKUT
OYeHb BAXKHOE 3aMeYaHue, 4YTO KMOEepIITMOHaX
OTpaHMYMBAETCA JIICTBUAMY, KOTOpble IpPHUCBa-
MBAKOTCA UCKIIOYUTEIbHO TOMBKO TOCY/lapCTBaM
[Tallinn Manual...2017:168]. JJanHoe 3aMevaHue
00YyC/IOB/IEHO 04eBUIHBIM (PAKTOM, UTO IIMMOHAXK —
3TO sIBJIEHUE MEXTOCY/JapCTBEHHBIX OTHOLIEHMIT C
MOMEHTA TIOAB/IEHN TIePBBIX TOCY/JAPCTB, I HOBbII
BUJ IINMOHAKA — KMOEPIINNOHAX — He MCKIIIoYe-
He. UTo KacaeTcs TaK Ha3blBaeMOI'0 KOMMePYecKo-
ro INNMOHAXa, OCYIECTB/IAEMOro OJHOM KOMMep-
4eCKOJI KOMITaHNel IIPOTUB APYTOM, TO 3TO ABJICHUE
Cyry00 4acTHBIX KOMMEpPYECKMX OTHOLIEHMWIA, 1 10~
3TOMY BBIXOAMT 33 PaMKJ HAaCTOSIIEl paboThL.

TannmHcKoe pyKOBOACTBO fle/IaeT He MeHee BaXK-
HOe 3aMeyaHMe, 4TO KMOEpIINMOHAX VIMeeT pAX
IpeVMYIIeCTB Iepe; TPAAUIVOHHBIMY MEeTOAMU
IINMOHAXKa. B yacTHOCTH, B KayeCTBe IIPeMYILEeCTB
KIOEPIINIOHaXXa OTMeYeHbl CKOPOCTb IOMyde-
Hus nHdopmaryu u ee o6bveMsl [Tallinn Manual...
2017:168]. Ho cambIM I7IaBHBIM IpEMMYIIECTBOM
KMOEPILIIIOHAXa AB/IACTCSA BO3MOXXHOCTD Y/ja/leH-
HOTO JOCTYNA K MHTEpecyouM MH(OpPMAIVOH-
HBIM cucteMaM 0e3 (u3NYecKoro MpUCYTCTBUS B
rocyziapcTe-xepTBe. Tak, corpynnuk lLlenTpaib-
HOro pasBefpiBaTenibHOro ynpasnenns CHIA (IIPY,
Central Intelligence Agency, CIA), Haxofsch B MmITA0-
KBapTUpe JJaHHOTO DPa3BebIBaTe/IbHOrO OpraHa B
JIsurmu, oxpyr ®apdaxkc, mrar Bupruums, scero
nauiib B 13 kM ot cronunbl CIIA, MOXET ¢ ITOMO-
IIBIO VICIIO/Ib30BaHMA MH(OPMAIVIOHHBIX TEXHOJO-
TUIT IOJTYYNUTD JOCTYI K MHPOPMALMOHHOI CICTeMe
IPaBUTENbCTBA KaKOTO-HUOYb TOCYapCTBa €BPO-
MEeVICKOro KOHTVMHEHTAa. B HaIy MHM TaKye BO3MOXK-
HOCTI Y>Ke CTaly OOBIYHBIM JEIOM /IS Pa3BeloK
Mupa, Ha 4To 1 obpalaeT BHUMaHue TaIMHHCKOe
pyxosozctso [Tallinn Manual...2017:168].
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Kpome Toro, kak ykaswiBaloT B PykoBopcTBe
[Tallinn Manual...2017:168-169], kaXablit 13 Tpex
YPOBHell KMOEPIPOCTPAHCTBA MOXKET CIIOCOOCTBO-
BaTh KubepmmnoHaxy. B pamkax ¢usnudeckoro
YPOBHA MOXKHO M3HAYa/JIbHO TaK 3aIlpOIrPaMMMpPO-
BaTh 000py/iOBaHNe, YTOOBI B Ja/IbHEIIIIeM 3a/HTe-
pecoBaHHOe B HOTy4eHUM MHGOpPMALM TOCyHap-
CTBO ITO/TYYNM/IO Y/ja/IEHHBII IOCTYII K Heit, 160 Tak
HPOIOKNTD TYTH Hepefauyt MHGOpPMALUy, ITOOBI
ObLIa BO3MOXKHOCTD TAifHOTO IlepexBaTa JAHHBIX.

B paMKax jIOrM4ecKoro ypoBHS [e/ICTBEHHBIM
MeTOJOM KuOepuInuoHaka OyIeT MCIIONb30BaHME
Pa3IMYHOTO BPEJOHOCHOTO IIPOrPaMMHOTO obecIe-
deHMsA. V], HaKOHel], B paMKaxX COIMATbHOTO YPOBHA
Hanbojee [eiflCTBEHHBI METOMbBI COL[MAIbHOI MHKe-
HepUM, CaMbIM U3BECTHBIM U3 KOTOPBIX ABJIACTCA
¢uimHr. VIHBIMU C/I0BaMM, ZOCTYII K 3aBETHO VMH-
(bopMaLMOHHOI CCTeMe IIPOU3BORUTCS MyTeM 00-
MaHHOTO 3aBJIaJIeHV YYeTHBIMY JAHHBIMM T10/Ib30-
BaresIell, YTo obecreyrBaeT UIMMOHAM BXOJ B TAKYIO
MHQOPMALMOHHYIO CYCTEMY.

Takum obpasom, 6maropapst COBpeMeHHBIM TeX-
HOJIOTMAM pa3BefbIBaTe/IbHAsA U IIIMOHCKAas Jie-
ATENIBHOCTh HACTONIBKO M3MEHWINCDh, YTO MOXKHO
HOMYYUTh MHPOPMALMIO 00 MHTEpecyolleM rocy-
lapCTBe, HAXOAACH 3 TBICAYM KIUJIOMETPOB OT HETO.
I ewwe pa3 moguepkHeM, 4TO O 061eMy IIPaBIITy Ta-
Kas IeATe/IbHOCTD He 3aIlpellleHa MeX/JYHapOJHBIM
npaBoM. OHAKO eCM OIpefie/leHHble METOMbI Ki-
OeplLINIOHaXa HapYLIAIT HOPMbI MEXAYHAPOIHO-
ro IIpaBa, B YaCTHOCTY, IIPUHIVII HEBMeIIaTebCTBa
BO BHYTPEHHME Jela TOCY[JapPCTBA, CyBEpEHUTET
TOCYIapCTBa 1 IIpaBa Ye/oBeKa, TO TaKue Ae/CTBIA
B KMOEPIPOCTPAHCTBE OFHO3HAUYHO OYAYT SIBJIATH-
CA MEXJ[yHapOJHO-IIPOTUBOIPABHBIMA JIeAHMAMI.
910 0c060 NogYepKuBaeTcs U B Ta/VIMHCKOM PyKO-
Bopcrse [Tallinn Manual...2017:170].

Azanusupys npepioxenusa TanaMHCKOTO pyKo-
BOJZICTBA O KMOEPIINMOHAXe B IIe/I0M, He0OXOMMO
COITIACUTBCA C MHEHUEM, BBIPAXEHHBIM B JJOKTPUHE
[Navarrete 2015:10], uto PykoBozncTBO Ipepmaraer
«OIlepaTMBHOE» OIpefie/ieHNe, pa3paboTaHHOe Ha
ocHOBe CT. 29 Taarckoro nonoxkeHus. JTa «oIepa-
TUBHOCTb» BBIPAXKAeTCA B TOM, YTO KMOEPIIIOH-
CKas AeATeNbHOCTD OCYIIECTB/IACTCA TAITHO W/IN IO
NoXXHbIMY TIpegyioramu. Ho, moMymMo aToro «omepa-
TUBHOTO» KPUTEPUS, B ONpefe/leHNI KUOepIIImo-
Ha)ka B PaMKaxX BOOPY)KEHHOTO KOH(IMKTA TaKXe
COMIEP)KUTCA IEPCOHAJIbHBIN KPUTEPUI, KOTOPBII
XapaKTepyu3yeT UCIOTHUTEILA TAKOI AeATeNbHOCTIL.

BaxHo Taxke oTmMeTuthb, yTo TanmmmHCKoe py-
KOBOJICTBO, NOMUMO KMOEpIINIOHAXa, BbIE/IAET
eme ABa ONMM3KMX eMy BMfA AEATENbHOCTH. ITO,
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BO-TIEPBBIX, OKCIUTyaTalMs KOMIIBIOTEPHBIX Ce-
teit (Computer Network Exploitation, CNE), a, Bo-
BTOpBIX, Kubeppassegka (Cyber Reconnaissance).
YKa3aHHbBIE BUJIBI KNOEPAEATENbHOCTY OTINYAITCH
OT KMOEpIIIIIOHa)Xa TeM, YTO OHY OCYILeCTB/IAI0TCA
3a IpefieNlaMyl TepPUTOPUY, KOHTPOIMPYEMOIi IIPO-
tuBHMUKOM [Tallinn Manual...2017:335, 564].

KoHe4HO, IpWYMHBI TaKOro pasrpaHNYeHNA
BIIOHe TOHATHBL OfHAKO, IO HallleMy MHEHMIO,
VICXOJIA M3 TOTO, YTO Ha IPAKTIKe TOCY/IAPCTBA pac-
LIEHNBAIOT IIO0YI0 MHOCTPAHHYIO JIeATEIbHOCTD 10
TaitHOMY c60py MH(GOPMALIMY O HUX KaK aKThI LN~
OHaXXa, TaKoe pasmnuue OyfeT CYLIeCTBOBATb NC-
K/IIOUNTEIbHO Ha OyMare, a He Ha IpaKTHKe. 37iech
YMECTHO BCIIOMHUTD, YTO JJIA TOCYAPCTBA COTPYL-
HMKI €TO Pa3BebIBaTe/IbHbIX OPraHOB BCeraa OyayT
pasBefuMKaMy, a COTPYAHUKM MHOCTPAHHBIX pas-
BeJIbIBATE/IbHBIX OPTaHOB BCET/a OYAYT LIMMOHAMI.
[TosTomy elje pa3 mogYepKHEM, 4TO JaHHOE Pasyn-
4ye, MpeIIoKeHHOe PyKkoBOLCTBOM, AB/IAETCA OT-
HocuTenbHBIM. OJHAKO B JOKTPMHE He 00paliaioT
BHUMAHIA Ha OTHOCUTEIBLHOCTb JAHHOTO pasrpa-
Hnuenus [Yoo 2015:12, 26; Navarrete 2015:10-11].

3arparuBasg TepPpPUTOPUANbHBIN KpUTEpuUii, He-
06X0A¥MO BCIIOMHWUTDH TUIIOJIOTMIO IINMOHAXA,
npexnoxennyto Kpeiirom @opcese. CornacHo 310l
TOYKE 3PeHN MOKHO BBIJIC/IUTD TePPUTOPHAIbHBII
IINMOHAX, SKCTPATePPUTOPUATIbHBINA IIINOHAXK U
TpaHCHALMOHA/IbHBII mnuoHax [Forcese 2011:183-
184]. KubepummoHa)x OTHOCUTCS K IIOCTIETHEMY
TUIy — TPaHCHAIMOHA/IBHOMY, KOIZlA TePPUTOPU-
aJIbHas NPMBA3KA UTPAET HAMMEHBIIYI POJIb, IIO-
3TOMY, MICXOAA M3 3TOTO, He COBCEM fACHO, KaK Ha
IPaKTHKe PasTPaHNYNUTb KMOEPIIOHAX, SKCIITY-
aTalyio KOMIIBIOTEPHBIX ceTell M KubeppasBenKy.
[Ipo6neMbl B JaHHOM pasrpaHMYEHNMN BO3HMKHYT
TaKKe 110 Mepe 6oiee IPOKOro PacipoCTpaHeHNA
TexHonorny VPN, 1o3BoIA0Iell MaCKMPOBATh Ha-
croamuil [P-agpec. IloaTroMy He IOHATHO, KakK B
YC/IOBMAX VICTIONb30BAHMA JAHHOI TeXHOIOI MY TOY-
HO YCTAaHOBUTb MECTOIIONIOKEHVEe KMOepIIIOHa.
OueBUAHO, YTO, 3aKPENMB pasrpaHMUEHNEe MEXIY
BBILICYKA3aHHbIMM  NOHATUAMM, PaspaboTINKM
TammMHCKOro pyKOBOZICTBA He YU/IN CTI0KHOCTI IIPK
OIpefie/IeHNI JefiCTBUTEIBHOTO MeCTOHAXOXKIEHA
Km6epmrmona M BO3MOXXHOCTM TexHomorum VPN,
TeM CaMbIM JIOITYCTUB OTPOMHOE YIIyIIleHHe.

B 3ot cBsA3M yMecTHO OyfieT COINaCUTBCSA C aB-
TOpaMM, KOTOpble OTMEYA0T, YTO KOHIIETIIIVN JKC-
IUTyaTalyyl KOMIIBIOTEPHBIX ceTell U Kubeppasses-
KU SIBJIAIOTCA CYTy00 BOKTpuHanbHbIMU [Navarrete
2015:22]. B cBoo ouepepnp, 106aBUM, YTO Ha IpakK-
TUKe 9TO pasrpaHMyeHMe, HpeIoKeHHOe Tai-
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JIMHCKUM PYKOBOJICTBOM, CKOpee BCEro, IOTEpPINT
¢uacko u rocymapcrBa OymyT KBamumduuyupoBaTb
OOJBIIMHCTBO AKTOB 110 TaltHOMY cOopy nHdpopma-
OUM B KMOEPIPOCTPAHCTBE KaK KUOEpUINMOHAX.
C y4eToM BBILIEYKAa3aHHOJ YCIOBHOCTY PaslinyysA
MeX/y pasBefKoil U IIMOHAKeM HeOOXOLMMO NC-
[O/Ib30BaTh TONMBKO TEPMUH «KUOEPIIIMOHAXK» BO
usbexaHye pa3HOUTEHMIL.

Kpome Toro, ImpakTika MUPHOTO BpeMeH! IOJ-
TBEP)KJAeT, YTO aKThI 110 TaltHOMY cO0py nHdpopma-
VM B KMOEPIPOCTPAHCTBE Yallje BCero KBamudu-
IMPYIOTCA KaK KnbeplInoHax. B moprsepxpeHne
3TOr0 MOXXHO IIPUBECTYM MCTOPUIO C KUTANICKOI
IIIMOHCKON Kubepcetpo GhostNet, B pesynbrare
JIeATeIbHOCTY KOTOPOIl ObIIM B3/I0OMaHbI HE MeHee
1295 mudopmanyonusix cucreM B 103 rocypap-
crBax mupa [Kerschischnig 2012:171]. B wactHOCTH,
30 % Taxux MHPOPMALMOHHBIX CHCTEM HaXOIMIICh
B IIPaBUTE/NbCTBEHHBIX CTPYKTYpPaX PasjINyYHbIX TO-
cymapcrs: o 11 — B MuHMCTEpCTBE MHOCTPAHHBIX
men byrana u B moconbctse ManbTel B benbruu un
ceMb - B moconbere Vuanu B CIIIA [Kerschischnig
2012:171]. Bpumm B3/1OMaHBI TaKXXe BOCEMb WH-
¢dbopManMoOHHBIX cucTeM B oduce KpymHelinre-
ro omeparopa cBs3u BeHecyambl; Tpu — B odumcax
Aszmarckoro 6anka pasButus u 6onee 150 kom-
IbIOTEPOB — B INTA0-KBapPTHPAX TOPrOBBIX COKO30B
Brernama u TaiiBans [Kerschischnig 2012:171]. Io
OfIHOJI B3/IOMAaHHOI MH(OPMAIVOHHOI CHUCTeMe
Ob1710 0OHApY>KeHO B oconbeTBax [lopryramun, Py-
mbiauy, Kunpa, Vapun, Tannaupa, lepmannn, pac-
IIOJIO)KEHHBIX B Pa3HBIX CTPAaHAX MMpa, U B ITabe
BepxoBHoro rmaBHOKOMaHAytomero OO6benyHeH-
HpIMHU BoopykeHHbIMM cuitamu HATO B Espome
[Kerschischnig 2012:171]. Taxxe pecsatkn mudop-
MaIMOHHBIX CUCTeM OBbUIM B3/IOMaHbl B OpraHu3a-
11X, OOPIOLIMXCA 3a HE3aBUCUMOCTb Tmbera: B
pesupeniuax Ero Csareitmectsa [amaii-nmambl u
TUOETCKOTO NpPaBUTEIbCTBA B M3THAHUM, B IITA0-
KBAapTHpaX Pas3JINYHBIX MPOTMOETCKMX OpraHm3a-
11079788 Hb}0-17[op1<e, Jlonpone, bproccene n JKenese
[Kerschischnig 2012:171; Moore 2010:5].

Eme u3 mpuMepoB IINMOHCKUX HPOTPaMMHbIX
obecrieyeHnii MO)KHO OTMETHUTH IIPOrpaMMHOe 0be-
CIledeHMe TPOAHCKOTO THUIIA 1oy, HasBaHueM Flame,
KOTOpOe MCIIONb30BaIOCh I IINNOHaXxa B Vpa-
He, JIuBane, Cupnu, Cynane, Vspanne n Ilanectu-

He [Woltag 2014:41]"*. Kak coobmmia poccuiickas
kommaHusA «/laboparopusa Kacniepckoro», Flame 1o
CTIO)KHOCTY M (PYHKI[VOHAITY ITpeBocXoauT Duqu u
Stuxnet".

BeliieykasanHble mpuMepbl Obuty KBamuduim-
pOBaHBI KaK ILIMMOHCKOE IIPOrpaMMHOe obecrede-
Hye. VIHBIMU CIOBaMM, 5TO IPYMepPBl KUOepIIIu-
oHaxxa. Hajio mosararsp, 4To BpsJ| M TOCYapCTBa,
B MH(OpMaIMOHHbIE CeTU KOTOPBIX OyAYyT BMeIlN-
BaThCs C Le/Iblo cOopa nHpopMarym, 6ynyT KBanu-
buIMpoBaTh TaKye eNICTBUA KaK-TO MHAYe.

B KOHTEeKCTe TeppUTOPMATIBHOCTM He MeHee
BXHO HAIIOMHNTb, YTO TOCYAAPCTBEHHbIE IPAaHMU-
bl B KMOEPIIPOCTPAHCTBE YCTIOBHBI U YCTAHOBUTD
YeTKJe TPaHVIBI CYBEepEHUTETa OTHEIbHOIO IOCy-
JapcTBa MOCTATOYHO CHAOXKHO. B HacroAmmii Mo-
MEHT IPAaKTMKa TOCYapCTB He MO3BOJIAET CHe/NaTh
OJfHO3HAYHbIE BBIBOALI B OTHOLIECHNM I'PAHMIIBI CY-
BepeHUTEeTa FOCYapCTBa B KubeprpocrpancTse. Ha
9TO yKasbIBaIOT U B oKTpuHe [Lafouasse 2012:161;
Bourguignon 2014:362, 396; Navarrete 2015:22-
23]. [lanublit QakT TakXKe YCTIOXHSAET BOIPOC O
pasrpaHMYeHNMy KUOEpIINMOHaXa OT CMEXHBIX
TOeiCTBUIL.

B sakiroyeHme paccyXeHuil O TeppUTOpPHU-
aJIbHOM KpUTepuM Kubep-IINIMOHaXa, XOTeNIoCh
Obl TpyBecTH MO3UIMI0 MuHKCTEepCTBA 060pO-
Hpl CIIA: «HecaHKIOHMPOBaHHOE 3NEKTPOHHOE
BTOp)KEHNE B KOMIIbIOTEPHbIE CUCTEMBI APYTOTO TO-
CyZlapCTBa BIIOJTHE MOXKET OBITb PACIIeHEHO KaK Ha-
pylLIeHUe CYyBepEeHNUTETa XePTBBL. ITO MOXKET Jaxe
paccMaTpMUBaThCA KaK PaBHOCUIbHOE (PM3UYeCKOMY
BTOP)KEHUIO Ha TEPPUTOPHIO TOCYAAPCTBA, HO TaKMe
BOIIPOCHI €llle TIPeCTOUT PelNTb B MEXYHapOf-
HOM coobuiectBe» [Peacetime Regime...2013:458].
B KOHTeKCTe JaHHOTO YTBepPXKJieHNA OYEeBUIHO, YTO
TOCylapCTBa YYBCTBUTEIBHO OTHOCATCSA K BTOP-
KEHMIO B UX MHQPOpPMaIMOHHbIE CUCTeMbl. B cBeTe
3TOTO BBIBOJ] O CIO)KHOCTI TIPOBEJEHNUSA Pas3inyyis
MeX[y KuOepIIIMOHaKeM, SKCIUTyaTalyeil KOoM-
IBIOTEpPHBIX CeTell U KubeppasBeKoil Ha IpaKTuKe
NMIIHNUI pa3 IMOATBEPKIEAETCA.

HeTt ocHOBaHMII IONIaraTh, 4TO BhILIEYKa3aHHbIE
pasMBIIUIEHNA He HPMMEHMMBI K KMOepIIIMoHa-
XKy B KOHTEKCTe BOOPY>KeHHOT0 KOoH(yKTa. Boime
0003HaueHHbIe MPOOTEeMBbl TaKXKe MOTYT BO3HUK-
HYTb U B C/Ty4ae BOOPY>KEHHOTO KOH(IUKTA.

12 Eudes Yv. Flame, un virus espion d'Etat. - Le Monde. 20.06. 2012. URL: https://www.lemonde.fr/technologies/
article/2012/06/20/flame-un-virus-espion-d-etat_1721182_651865.html (accessed 15.12.2020).

3 Anusap A. Flame/Flamer/sKyWiper: cnoxHenwmii TpoAH Ansa TapreTMpoBaHHOIO WNoHaxa B MipaHe. 29.05.2012. JocTyn:
https://xakep.ru/2012/05/29/58762/ (nata obpatieHus: 15.12.2020).

78

MockoBcKuii XKypHan mexayHapogHoro npasa

«1.2021



Sergei Yu. Garkusha-Bozhko

INTERNATIONAL HUMANITARIAN LAW

3. 3akmroueHue

Takum 06pa3oM, Ha OCHOBaHUM HPOBEEHHOTO
aHaJ/IM3a MOXKHO C/leNIaTh Clefyomuii Bpisofl. Hopma
TammMHCKOro pyKOBOACTBA O KMOEPILINMIOHAXeE I10
CYTH ABJAETCA CENbIM KOIMPOBAHNMEM Klaccudye-
ckoit Hopmbl MI'TI o mnmoHa)xe, He yYUTHIBAOLLEN
BO3MOXXHBIX IP0O6/IeM, KOTOpPbIe MOIYT BO3HUKHYTb
B K1beprpocTpaHcTBe. B 4acTHOCTM, BO-IIepBBIX,
B CUJIy aHOHMMHOCTY I0/Ib30BaTesIell Ha IpaKTHUKe
OyJIeT CTI0)KHO IIPOBECT pasrpaHNYeHMe MEX/Y Ki-
OeppasBegINKOM ¥ KMOEPIIIIOHOM.

Bo-BTOpBIX, B CUIIy CIIO)KHOCTEI B YCTaHOBJIE-
HMM YeTKUX TOCYBAapCTBEHHBIX IpaHMI (yCTaHOB-
JICHVM TPaHNL] TOCYAPCTBEHHOIO CYyBEPEHNUTETa) B
KNOepIpoCTpaHCTBe, B TOM YIC/Ie, 00YCTTOBIEHHBIX
JCIONb30BaHMeM TexHonorui 6mokueridn u VPN, Ha
IPaKTMKe HEBO3MOXXHO J[IOCTOBEPHO YCTAHOBUTD,
OCYILeCTBIIS/ICS /M TalHbI cO0p MHPOpMaIm Ha
TEPPUTOPUM IIPOTMBHUKA, YTO, B CBOIO OuYepenb,
BJIeYEeT CTIOKHOCTY B KBalU(UKALMU TAKOTO Jes-
HMS B Ka4ecTBe KMOepIIIMOHaXa.

1, HakoHell, HEOOXOVIMO OTMETUTD, YTO B yC-
JIOBVIAAX COBPEMEHHBIX BOOPY>KEHHBIX KOH(IVKTOB
IINVOHAX HepecTas ObITh ABTEHNEM UCKTIOUNTeNIb-
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HO MeXIYHApPOIHBIX BOOPY>KEHHBIX KOH(IUKTOB,
¥l IO3TOMY €CTb BEPOATHOCTD, YTO KMOEPIIITIOHAX
MOXXET OCYIeCTB/IATHCSA He TOTbKO B KOHTEKCTe BO-
OPY’XeHHOT0 KOH(IVKTa MEX/YHapOJHOTO XapakK-
Tepa, HO ¥ B KOHTEKCTe BOOPY>KEHHOTO KOH(IMKTA
HeMe)XXTYHapOIHOTIO XapakKTepa.

KoHe4HO, MOXHO 0€CKOHEYHO KPUTUKOBATDH
paspaboTunKoB Ta/IMHCKOTO PYyKOBOACTBA IO IIO-
BOAY YIYILIEHNSA 13 BHMMAHMA BBIIIEYKa3aHHBIX
npo6meM. OpHako Mbl He OyfieM 3TOrO JenaTh, TakK
KaK IIOHMMaeM, 4TO HEOOXOAMMO YYUTBIBATDb, YTO
IPAaKTMKA TOCY[APCTB B OTHOLIGHMM JAaHHOIO BO-
Ipoca B IOJTHON Mepe elle He copMUpOBaHa, 1
II03TOMY PaHO Jie/laTh KaKyue-1mb0 OKOHYaTe/lbHbIe
BBIBOZIBI. J]/1s1 Hayama He0OXOMMO, YTOOBI TOCyzap-
cTBa cPOPMUPOBA/IN COOTBETCTBYIOLIYIO IIPAKTUKY.
JKenarenpHo, 4T06BI rOCyAapCTBa IORHAMN 00CYXK-
JieHVe BBIIIEYKAa3aHHBIX IpobneM Ha IeHepaib-
Holl Accambiiee OOH, 4T0 ITOMOIIO OBI BBHILENUTD
OCHOBHbIE TPEH[bl Pa3BUTUA TAKOW MpaKTuKu. J
TOJIbKO ITIOC/IE TOTO, KaK IPAKTUKA TOCYAAPCTB II0
IAHHOMY BOIIPOCY CTaHeT 6oJiee OYeBMIHOI, MOXK-
HO CTaBUTb BOIIPOC O Pa3pabOTKe COOTBETCTBYIO-
IIET0 MEeX/YHapPOJHOTO JIOTOBOPA, JKEMaTebHO Ha
mwromragke OOH.
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MEXAYHAPOOHO-INMPABOBbDIE MEPDI
OBECINEYEHUA BE3OMACHOCTU

CydOXOACTBA

BBEIEHME. Pazsumue 06uecmseerHbix omHoueHULL
6 chepe MeHOYHAPOOHDLX MOP20BbIX NEPe6O30K Npeds-
A671€M HOBble MPeboBaHus K ux besonacHocmu. Ha-
cmoAwas paboma npedcmaesnisem co0oil NONbIMKY
aHATU3A U KOMNJIEKCHO20 OCMbICTIEHUS CYU4eceyio-
WsUX 6 0aHHOIL chepe npobriem, a MarxHe NOUcK nymei
UX peuieHust 3a c4em coBepUEHCINBOBAHUT MEHOYHA-
PooHO-npasosvix mexanusmos. Kpome moeo, npeono-
JHeHbl 0moenbHble 0pPeaHU3AUUOHHO-NIPABOBbIE MEPDbl
07157 0becneueHUs 6e30naAcHOCU MOPCKUX NEPe6o30K, a
makie paccmompernvl HeKOrmopble acneKnivl Mopaoso-
20 MOPENIABaAHUS.

MATEPUAJIbI Y1 METOJDL. IIpu nodzomosxke Ha-
cmosueti pabomovl paccMampueanicy HOpMAamueHbole
1pasosvle aKkmvl Kax 6HymMpu20cyoapcmeeHHo20, max
U MeWOYHAPOOHO20 OelicmBuUs U NOUUUL YHeHbIX —
npeocmasumeneii pasnuunvix cmpan. Ha ocrose ume-
HOUAUXCA UHPOPMAUUOHHBIX MAMEPUATIOs CONOCIAs-
JIeHbL NPAB06ble HOPMbL U NPAKIMUKY UX NPUMeHeHUs. B
pamrax amoti pabomvl UCNIONL308ANIUCH MAKHE Memo-
0blL AHAU3A, 0eOYKUUU U CPABHUMENLHO-NPABOBOL Me-
moo. CMoOenuposarvl nymu 603MOHHOL ONMUMU3A-
Uuu  OesmenvHOCMuU  Cy0veKmos Mex0yHAaApoOH020
npasa, CNeUUAnU3UpPyOUUXcs Ha npobaemamuxe obe-
cneueHus 6e30nacHocmi.

PE3Y/IBTATbI MCCIEJOBAHUA. Cmasumcsa
80Mpoc 0 Heobxooumocmu 06vedUHeHUs ycunuti pas-
TUUHbIX CYODEKMO8 O 00ecrieveHUs: KOMNIeKCHOL
0e301ACHOCIU MOP206020 MOPENABAHUS, MO MO-
JHem Obimb OMPaxeHO 6 eOUHOM MEHOYHAPOOHO-NPA-
sosom dokymenme. IIpu amom 606ce He 0053amenvHo
denamv akueHm HA UMNEPAMUEHLIX NPAGOOXPAHU-
MebHbIX U UHBIX KapamernvHoix mepax. Bnonve npu-
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MEHUMbL IKOHOMUUECKUE U PenyMAUUOHHbIE MEXAHU3-
Mbl, CMUMYTUPYIOU4UE OeAmenbHOCHb 20CY0apcme no
C030aHUI0 HEOOX0OUMDLX YCI068ULL 071 6e301AcH020 MO-
Pennasanus 6 COOMeenceyouux 600ax.
OBCYJKIEHUE n BBIBOIDI. Iipumenenue amux
NpeonoseHUti Ha NPAKMmuKe cnocobHO oKa3amv oped-
HU3AUUOHHO-NIPABO6OE  B030elicBle HA NOTUMUKY
PasnuMHbIX  20CY0ApCME U OMOeNbHblX CyOveKmos
KomMepHecKoil OesmenbHOCMU 8 4acmu obecneveHys
MAKCUMATIbHOU  3AUUIUEHHOCIU  CAMO20  WUUPOK020
Kpy2a cy6veKinos MOPCKUX MopP206bix Nepeso3ox.

KITIOYEBBIE CJIOBA: mopzosoe mopennasarue,
MopcKue nepesosku, obecneueriue 6e30naAcHOCIU, MeX-
0yHAPOOHO-NPa6oBoe pe2ynuposarue, MOPcKoe npaso,
3aU4UMA UHIMEPECos, MOPCKAS NONIUMUKA, 63AUMO0eli-
cmetie 20cy0apcme
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INTERNATIONAL LEGAL MEASURES TO
ENSURE THE SAFETY OF NAVIGATION

INTRODUCTION. The development of public re-
lations in the field of international trade transporta-
tion presupposes new conditions for their safety. This
work represents a failure of an attempt to conduct such
a study and a comprehensive understanding of the
problems existing in this area, as well as the search for
ways to solve them by international legal mechanisms.
In parallel, certain organizational and legal measures
were proposed, and the problems of certain aspects of
merchant shipping were also raised.

MATERIALS AND METHODS. For the prepara-
tion of this work, the normative legal acts, both domes-
tic and international, were considered, the positions of
scientists — representatives of different states. A com-
parison of legal norms and practice of their application
was carried out on the basis of available information
materials. Within the framework of this work, methods
of analysis, comparative legal method, deduction were
also used. On this basis, the modeling of ways of pos-
sible optimization of the activities of subjects of inter-
national law, specializing in security issues, was carried
out.

RESEARCH RESULTS. In essence, the content of the
article is the main part devoted to the problems of en-
suring the safety of maritime transportation, introduc-
tory and concluding parts. The latter reflects the main
conclusion devoted to the formulation of the question of
the possibility of combining the efforts of various actors
to ensure the integrated safety of merchant shipping,
which can be combined in a single international legal
document. At the same time, it is not at all necessary to
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place special emphasis on mandatory law enforcement
and other punitive measures. Economic and reputa-
tional mechanisms are quite applicable, stimulating the
activities of states to create all the necessary conditions
for safe navigation in the relevant waters.
DISCUSSION AND CONCLUSIONS. The appli-
cation of this proposal in practice can potentially have
an organizational and legal impact on the policies of
various states and individual subjects of commercial
activity in terms of ensuring maximum protection of
the widest range of subjects of sea trade.

KEYWORDS: merchant shipping, shipping, security,
international regulation, maritime law, protection of
interests, maritime policy, interaction of states, ecology
of the sea
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1. BBemenue

HacTosAllee BpPeMA MOpPCKUE IePeBO3KI
UIPAIOT OTPOMHYI0 POJb B TPAHCIIOPTH-
pOBKe TOBapOB. JTa COCTABJIAIIAA 001Ie-

MUPOBOJT IOTUCTVKY HOJTy4aeT Bce Oosblee pasBu-

THe, OOLIeCTBEHHbIE OTHOLICHVA YCTIOXKHAIOTCSA, YTO

B/IeYeT 3a co00il He0OXOAMMOCTb TpaHCcHOpMALN

HOPMATMBHOTO IIPABOBOTO PETyIMpPOBaHMA. AKTHB-

HBIJl TOBApHBII 00OPOT IIpeAIoNiaraeT cepbe3Hble

(d1HAHCOBBIE TIOTOKY, a 32 HUMU — U pasfaen chep

B/IVMAHMA. 3a 9TO BINMAHME OOPIOTCA He TOMBKO Cy-

IOBJIa/ie/IbLIbI VMIIM KPYIIHBIE IOTHCTIYECKIe KOPIIO-

pawum, Ho U OTAE/IbHBIE TOCYAPCTBA, TPAAULVIOHHO

cuynTaomyecs Mopckumy. OIVH 13 Cioco60B TaKoro

B/IMAHNA — KOOPAVHALMA IIPOLIeCCOB ObecredeH s

6e30macHOCTI, YTO (aKTMIeCKV BIedeT 3a co0oit

IPaBO NPYMEHEHNs CUIbl, B TOM 4YNC/Ie B OTHOLIe-

HUW IIPEICTABUTE/IEN MHBIX TOCYapcTB. besycnos-

HO, B XOJIe TaKOil IeATEIbHOCTU PelLIaloTCs MHOTYiE

BaXXHBIE 3a/Ja4)l: COXPAaHHOCTb KOpaOIeil 1 HaXofi-

IeTOCs Ha HYX VIMYIIECTBA, IPOTUBOJEIICTBIE Tep-

popusMy, coOIofieHre MOpPSAKaMM JIefICTBYIOLIEro

IpaBOBOro perymposanna. Ho cooTBeTcTByrome

IOJTHOMOYMA TaKXe MOTYT OBITb MCIIO/Nb30BAHBI B

HONUTUYECKVX LIe/AX — JUIA YCUICHVA CBOETO BIINA-

HIA B PEIMOHE, IIPUHOCAILETO JOIIOTHUTEIbHbIE BbI-

rozipl. UTo6b M30€XaTh KOHQIMKTHBIX CUTYALWIL,

1e71eco06pasHo MPUMEHATb MeXAYHAPOJHO-TIPAaBO-

BbIe Mepbl, OTHAKO HEKOTOpBIE TOCY/IAPCTBA BCe JKe

IBITAIOTCA OKA3bIBAaTh OIpEe/IeHHOe BIMAHNME Ha

PEe3NIEHTOB IPYTUX JeprKaB.

B nenom obecreyenne 6€30macHOCTI TOPrOBOTO
MOpeIIaBaHNsA IpefIoaraeT CO3JaHue YCIOBUIL
JUI HOPMJIbHOTO OCYILECTBIEHUA MOPCKUX Ilepe-
BO30K C MaKCHMa/IbHbIM HUBEIMPOBAH/MEM BO3MOXK-
HBIX YTPO3 OT BO3JEICTBIA IPUPORHBIX (HaKTOPOB,
Teppopu3Ma, HEUCIPABHOCTU Kopabnmeil M Apyrux
puckoB. Bo n3bexaHnne Takoro popa npobnem feii-
CTBYIOT MEXJIyHapOJJHbIe VI BHYTPUIOCY[apPCTBEH-
Hble HOpPMaTMBHbIe IIpaBOBble akThl [HukurymHa
2019:36], HeyKOCHNTE/IbHOE COOIOfieHIIe KOTOPBIX
VI TapaHTUPYET COXPAHHOCTD SKU3HU, 3[0POBbA JII0-
e, a TaKXKe MMYIIeCTBa.

Ilenp HamycaHMs HACTOsAIEN pabOThI — aHAMU3
COBPEMEHHBIX OOIeCTBEHHBIX OTHOIIEHNIT B 00-
nacTu obecreyeHnss 6e30MaCHOCTY TOPTOBOIO MO-
penaBaHusA, He OXBAYEHHBIX MM He IIOTHOCTBIO
OXBAYEeHHBIX MEX[IYHApOJHBIM IIPAaBOBBIM PETY/I-

pOBaHMEM,  TAK)Ke KOHIIETTYa/IbHbIe [IPeTOKEe s
II0 PasBUTHUIO [IPABa B YKa3aHHOI cdepe.

B pesynbraTe mpOBEEHHOTO MCCIETOBAHNUS JIe-
JTaeTCsI BBIBOJI, YTO COBPEMEHHbIE MEXIYHAPOJHbIE
OTHOIIEHNA B 00macTy obecriedeHns 6€30macHOCTI
HY>XX/JJAI0TCS B IPABOBOM PeryIMPOBAHMI, T. K. MHO-
e BOIPOCHl MEXTOCYJAPCTBEHHOTO XapaKTepa
bakTIUIeCKy PENIalnTCsl BHYTPUTOCYAAPCTBEHHBIM
3aKOHOJATENIbCTBOM HEKOTOPHIX CTPaH. ITO HeNlb-
351 IPU3HATDH CIIPABE/IMBBIM, MCXOS U3 OCHOBHBIX
IPVHIUIIOB MUPOBOTO COTPYJHMYECTBA [EP>KaB
[Li 2021:303-312]. Takum 06pasom, Ipy U3ydeHUN
o6mux npobnem obecriedenns 6e30macHOCTH, He
OXBaYeHHBIX MEX[YHAPOJHBIM IIPABOBBIM PETY/IN-
pOBaHNUeM, BbISIBTIEHBI HEKOTOPBIE ACIIEKTBI, YTO I10-
3BO/IMJIO @BTOPY BBIPAbOTATh peKoMeHpanuu 6omee
YaCTHOTO HOPSIIKA.

2. IIpo6meMbI B3aMMOJIeIiCTBUS TOCYJAPCTB B
cdepe obecnieueHns1 6e30MaCHOCTH CYJOXOACTBA

[lns1 perenust BompocoB obecriedenns 6esomac-
HOCTM IIPY OCYILIECTB/IEHUN MEXAYHAPOITHBIX MOP-
CKUX IIepeBO30K HEOCTATOYHO Y4YacTUSA OJHOTO
TOCYapCTBa, aXKe CAMOr0O aKTMBHOTO. OIBIT MOKa-
3BIBAET, YTO B IOZOOHBIX CUTYaLUsAX 0ObeiNHeHNe
yCUIMIT pa3HBIX TOCYJApPCTB JIaeT MOJIOXKUTEIbHbIE
pesynbrarbl [Anozie et al. 2019:190-207]. Hampu-
Mep, obecredenveM 6e3omacHocTu B Kacnmitckom
MOpe 3aHMMAIOTC OJHOBPEMEHHO HECKOJIbKO I'OCY-
IAPCTB, YTO CO3JAET YC/IOBUA /A OYEBMAHON CTa-
OMIBHOCTM MopemiaBaHus B peruoHe [[Ipurumn
2015:77-80]. 3HaunTENbHBIM JOCTUYKEHNMEM B 3TOI
cepe, mo muennio K.A. Bexsmesa n JI.K. Bexsure-
Ba, AB/IAeTCA NpuHATHE KOHBEHLMM O IIPaBOBOM
craryce Kacrmitickoro mops 2018 r.'! OHna crioco6Ha
YIYYIIUTh CUTYaLUI0 ¢ obecredeHreM 6e30IacHo-
CTY MOpEIUIaBaHMA B PErMOHE II0CTIe CBOETO BCTY-
IVIEHUA B CUJTY, TOTAA KaK pelleHue BOIPOCOB OT-
JIeIbHBIMU TOCYAAPCTBAMM U Ta>Ke ABYCTOPOHHMMM
COIJIAIIEHNAMM He JaBaji TaKoro pesynbrara [be-
Ksames, bexsames 2018:129-142].

MOXHO IO-pasHOMY OTHOCUTBCA K KadecTBY
¥ JJOCTATOYHOCTM HOPM MEXJYHApOJHOrO IIpaBa
[JTabun, ITotbe 2019:6-17], HO mameko He Bce Cy-
IeCTBYIOIIYE, IIYCThb fjaxke Oe3ynpeyHble, paBuIa
MeX/YHAPOJHOTO TOPrOBOTO MOPEIUIaBaHVA BBI-
HOJTHAITCA B IIONTHOM 06beMe. Hanpumep, Heckornb-
KO JIeT Ha3ajl OTMeYaloch OOJIbIIOe KOINYeCTBO

! KoHBeHLMs o npaBoBoM cTaTyce Kacnuickoro mops ot 12 aBrycta 2018 r. — CobpaHue 3akoHodamenscmea Poccutickou

®edepayuu. 2019. N 40. Ct. 5489.
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HapyLIeHNiI COOTBETCTBYIOIMX MEXKIOCYapCTBEH-
HBIX YCTAHOBJIEHMII TypeLKMMU BIacTAMMU. B dacT-
HOCTHU, y4YeHble KOHCTATMPYIOT HapyluleHue Kol-
BEHIIMM O pexxume NpomuBoB ot 20 mionsa 1936 r.?
[dpemmora 2013:1114]. VImeroT MecTO HapyleHNs
MEX/YHAPOJHbIX IIpaBU/I IIPM CTOsSHKE CyflHa Ha
TePPUTOPUM COOCTBEHHON CTPAHbI .

TocymapcTBaM Heo06X0OAMMO OODBEIMHATb YCHU-
NN He TOJIBKO B IIPABOTBOPYECKOI, HO 1 B IIPaBO-
IPUMEHNUTENbHON IpPaKTMKe Ha MeX/[yHapOHOM
ypoBHe. IIpumeuarenbHbl 1 3QPEKTUBHBI B 3TOM
OTHOILIEHNUM JIBYCTOPOHHIE MEXTOCYy/lapCTBEHHbIE
cornamennsA. C MOMOIbIO TAKMUX JOKYMEHTOB MO-
KeT ObITh OPraHM30BAHO B3aMIMOBBITOJHOE COTPY-
HIYECTBO MeXAy 0oJee 1 MeHee PasBUTBIMMU B 00-
NIACTYM MOPEIIaBAHNUA CTpaHaMU. Takoke BO3MOXKHBI
COBMECTHBIE JIEVICTBUSA 10 HABUTALIMOHHONM U MHOM
OpraHM3aIMIOHHON IIOMOLIM MOPSKAM, HAXOALIVM-
C B TepPUTOPHUAIbHBIX BOJIaX COOTBETCTBYIOIUX
rocyziapcTs. Ilpumepom Moxer cmyxutb Corna-
menne Mexnay IlpasurenpctBom Poccumiickoit ®e-
nepauyy u IIpaButensctBoM Pecny6onmku Ipysus
1o obecreyeHn0 630IMACHOCTY MOpEI/IaBaHMA B
npubpeXHbIX Bofax Ipysun ot 9 okrsabpsa 1993 r.*
HIpyroii nmpumMep, KOTOPBINI NEMOHCTPUPYET Kade-
CTBEHHOE PperyIMpoBaHMe HABUTALMOHHOTO 0be-
ClleyeHus MopeliaBaHusA, — MmpoekT CornaueHus:
Mmexny IlpaButensctBoMm Poccuiickoit denepanun
u [TpaBuTenbcTBOM YKpaMHbI O HABUTALMIOHHO-TH-
fporpaduyeckoM obecHeyeHny MOpeIIaBaHys B
YepHOoM 1 A30BCKOM MOPSIX°.

3aK/II0Yal0TCs TAKKe COIVIAllleHNs 110 COBMECT-
HBbIM TpoekTaM. Tak, Poccua u Kuraii ¢ nepemen-
HBIM YCIIEXOM IIBITAIOTCA Ppeann30BaThb IIPOEKT
«Apkrideckoro IllenkoBoro myTi», KOTOpbIiL OyneT
npoxoauth 1o BofaM CesepHoro JlemoBuToro oxe-
aHa, rpanndamum ¢ Poccumeit [Gladki et al. 2020].

910 MOXXeT obecreunTh 0e30IMaCHOCTb IpPeAIpu-
HMMATEeNbCKOI JIeATeIbHOCTU pe3usieHToB Kuras,
OTpajiuB ee OT HeTaTMBHOTO 9KOHOMMIYECKOIO BO3-
JEVICTBUA APYIUX TOCYyHapcTB. JJaHHBI BOIIPOC OT-
YacTM Pperylmmpyercs BHYTPUKUTANCKMM 3aKOHO-
JlaTelIbCTBOM, HO C PacyeToM Ha COTPYHHMYECTBO
¢ papyrumu rocygapcrBamu. Obpamjaer Ha cebs
BHMMaHIe, 4TO IpaBoBoe perymupoBanme KHP®
flaeT BO3MOXXHOCTb OCYIIECTBIEHIS MEXIyHapof-
HOTO COTPYZHMYECTBA, KOTAA pedb uieT ob MHBe-
CTHI[VIOHHOV aKTMBHOCTM CTPaHbI B IIPUOPEXKHBIX
K CeBepHoMmy JleoBUTOMY OKeaHY TOCY[apcCTBax,
Yy KOTOPBIX HEOCTATOYHO CPeACTB /I peannsa-
LMY B3aMMOBBITOJZHBIX IIPOEKTOB, ObecreyyBar-
11X 6€30IaCHOCTDb CYJOXO/CTBA B ]AHHOM PerioHe
[Emenbsuues, Banenteii 2020:148]. Takum o6pasom,
clefyeT OXMAATb MEeXYHApPOIHBIX COIVIAIIeHNI
C y4yacTmeM HeapkTudeckoro Kmras mo Bompocam
obecrieyeHnss 6e30IACHOCTM TOPrOBOTO MOpeIIa-
BaHMs B ApKTITYeCKOlT 30He’.

HekoTopple 11arn B TaHHOM HAIpaBIeHUN yxKe
npefnpuHNMalTCca. Tak, co3fgana u QyHKIMOHMPY-
eT beperoBast oxpaHa B BoctouHoit Asun, koTopas
IPOTUBOJEIICTBYET MPECTYITHOCTU B IPUOPEKHBIX
BOZIaX MODPCKMX a3MATCKMX CTpaH, 3allMias Ipu
3TOM MHTepPechl KaXX[Oro TOCylapCTBa-y4acTHUKA
[Kim 2018:313-334].

Heo6X0oaMMOCTb TaKOTO MEXIYHAapOLHOIO Op-
raHa o4eBMjHa, TeM Ooee 4To B Bocrouno-Kuraii-
cxoM 1 [O0xHO-KnrajickoM MopAX HepefgKu cydan
HeTpelHAMEPEHHOTO BTOP)KEHNSA KUTAMCKMX MO-
pAKOB B TeppuTopuanbHble Bopbl Amonmn. Takme
JIefiCTBYs He HAIpaBjIeHbl Ha pasBA3bIBaHUE KOH-
¢nukTa ¥ TpebOYIT KOMIIETEHTHOTO peryimpoBa-
HyA. OmpaBiaHmeM KUTAICKMM MOpPAKAaM MOXKET
CIIY)XUTb TO OOCTOATENbCTBO, 4TO Kutail cpaBHU-
TE/TbHO HEJaBHO CTA/l OJHON U3 BELYIIX MOPCKUX

2 KoHBeHULMA 0 pexume nponmnsoB oT 20 utona 1936 r. — MexdyHapooHoe nyb6iu4Hoe npaso. C6opHuk 0okymeHmoe. T. 1. Mo-
ckBa: BEK. 1996. C. 28-31.

3 WMHdopmaumoHHoe nucbmo Mpesugnyma BAC PO ot 13 aBrycta 2004 . N2 81 «O630p NpakTUK/ NPUMEHEHNA apOUTpax-
HbIMM cyaammn Kopekca Toprosoro mopennaBaHua Poccuiickon ®Oepepaunmn. — CnpasoyHo-npagosas cucmema «KoHCyslb-
manmlTmoc». Joctyn: http://www.consultant.ru/document/cons_doc_LAW_49120/da72e8dd94c7fc2e99ce57feb582f7a4
6472253/ (naTa obpatieHus: 17.12.2020).

4 CornaweHve mexay MNpasutenbcteom Poccuiickoin ®efepaumm v MNMpasutenbctBom Pecny6nvku Mpy3usa no obecneyeHmnio
6e30MacHOCTU MOpeniaBaHuaA B NpMbpexHbIX Boaax Mpy3um o1 9 oktAbpa 1993 1. — brosisiemeHb MexX0yHAapOOHbIX 002080p08
Poccutickoti ®edepayuu. 2006. N2 12. C. 3-4.

> O nognucaHumn Cornawenna mexgy MNpasutenbctBom Poccuiickoin Oepepaummn 1 MNpaBuTenbcTBOM YKpauHbl O HaBuUra-
LUMOHHO-Tugporpadunyeckom obecneyeHny mopennasaHua B YepHom 1 AsoBckom mopsx: MoctaHoBneHe MpaBuTenbcTBa
Poccuinckon ®epepaumm ot 6 aBrycta 1998 r. Ne 893. — CobpaHue 3akoHodamenbcmaa Poccutickoli ®edepayuu. 1998. N2 33.
Cr.4057.

¢ China’s Arctic Policy. 2018. URL: http://english.www.gov.cn/archive/white_paper/2018/01/26/content_281476026660336.
htm (accessed 12.12.2020).

7 MNMoppobHee o no3uvumm KHP cm.: [BoinerkaHuH n gp. 2018:127-1291.
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fiep)KaB U TOJIbKO HAaYMHAET PAa3BUBATh HAIVIOHA/Ib-
Hble TpaguIyu B cepe KyIbTypbl MOpeIIaBaHNA
[Koda 2016:86-108]. Mopckoe pasButie 3TOTO ro-
CyZlapCcTBa IIOKA3bIBAET, YTO B MOC/IE[HME IOl Ha-
MeTI/IOCh HEKOTOpOe COpeBHOBaHMe B 06/macTu obe-
credeH1s 6€30macHOCTY Ha Mope Mexxpy Kuraem u
Vupueit [Singh 2019:44-59].

HexoTopble aBTOpbI 0OpallaoT BHIMAaHMe Ha He
BIIOJIHE CIIPaBeJ/IMBbIE ¥ 0OOCHOBAHHbIE JEJCTBIIA
Kutas, Hanpas/ieHHbIe HA yCTaHOBJIEHME TeTeMOHUM
B OTHOLIEHUM MOPCKUX 9HEPreTUYecKIX pecypcos,
U TIpeHeOpe)xeHNe MHTepecaMyl MeHee CUIBHBIX 1
MaciTabHbIX rocymapct [Strating 2020:97-116].
BMmecTe ¢ TeM OTMeyaeTcs CHIDKEHME HETaTUBHOTO
BosperictBua KHP HajpyruekpynsblerocyapcTsa -
Slnonuto, Viuamio u ap. [Liu 2020:9-27].

[TonmmTydeckue JeiiCTBMA CIIOCOOHDBI IIPUBECTU
K MEXIYHapOJHbIM KOH(IMKTaM, MOSTOMY pOJIb
MeX/YHAPOJHOTO IIpaBa B CTAaOMIM3AaLMM HAIIps-
)KEHHOCTU MeXJy TOCY[apCTBaMy, BbI3BaHHOI
Jalle SKOHOMMYecKMMM (akTopamu Bodpacraer. B
TaKOTO pojia KOH(INKTaX HEKOTOpbIe rOCYAapCTBa
IPVHUMAIT Ha cebs ponb apbutpa — CyOBeKTa,
CIIOCOOHOTO YCTAaHOBUTD NOPANOK B pernone. Ecim
C TOYKM 3PeHVs IPOTMBOJECTBUA IIPECTYIIHOCTH
3TO MOXKET OBITb BOCIIPUHATO MOJIOKUTEIBHBIM 00-
PasoM, TO Ha MEKTOCYIlapCTBEHHOM YPOBHE BO3HI-
KaeT BEPOATHOCTb IMOSABIEHNA HOBOTO KOH(IMKTA
YK€ Ha II0YBe NPUTA3AHUI OTHENIbHON CTpaHbl Ha
ocobyto pornb. B kauecTBe Takoro apburpa mpu obe-
criedyeHUy 0e30NaCHOCTY Ha MOPSX, OMBIBAIOLINX
BOCTOYHbIE IOOepexbs A3uy, BbICTymaeT SmoHnsa
[Hatakeyama 2019:466-481]. XoTs1 HeKOTOpbIE yde-
HbIe 33 HOZOOHBIMY AEVICTBUAMMU JAHHOTO TOCYAap-
CTBa BUJAT PelleHVe BHEIIHeNIOMUTIYeCKNX 3a/jad,
KOTOpble TOYHO MOTIYT IPUBECTM K KOHQIMKTY
[Debroux 2019:83-100].

Hosble cdepsl 0011eCTBEHHBIX OTHOIIEHWII, He
yperynipoBaHHbIe HOPMaMI MEXXIyHapOJHOTO IIpa-
Ba, CTAHOBATCA IPEIMETOM BHYTPUIOCYHApPCTBEH-
HOTO Pery/IMpoBaHNA OT/e/IbHBIX CTpaH. OnycaHHasA
BBILIE CUTYAIMA UMeeT MeCTO, HeCMOTPS Ha (YHK-
LMOHMPOBaHNE NOfipasfieNieHnii MeXIyHapOomHOI

MOPCKOJl OpraHM3alNy, 3aHVMAIOIMXCA Hpobie-
Mamu obecredeHrss 6€30IaCHOCTY MOpeIIaBaHus
(Komurer 1o 6e3omacuoctu MoperviaBanus®, K0pu-
AVYeCKIT KOMUTET U fip.), ¥ HEVICTBUE OTENbHBIX
MeX/[yHapOiHbIX JoKyMeHTOB (Tokmitckmit Memo-
PaHIyM O B3aMIMOIIOHVMAHNUM 110 KOHTPOJIO CYHOB
TOCYJapCcTBOM MOpTa B A3MaTCKO-MXOOKeaHCKOM
perroHe 1993 r’, MexayHapogHas KOHBEHIMs I10
OXpaHe 4Yel0BeYeCcKoll K13HM Ha Mope 1974 1. ¢ fio-
HOJTHUTEIbHBIMM TTPOTOKO/MaMu '’ u fip.).

Taxoke HeoOXOZMMO 3aMeTHUTb, YTO B IeEpPHO-
bl HeCTAaOM/IbHOCTM AKTMBHO pPa3BUBAETCA IIpe-
CTYIIHOCTD, B TOM 4MC/le B cepe MOPCKUX IIpaBo-
OTHOIIEHMII. Ba’KHO COXpaHATb MUp, IOPANOK U
[0O6pococeacKye OTHOIEHNA MeXHIY TOCyfapCTBa-
MM, KOTOpbIe C TTOMOIIbI0 MEXIYHapOJHO-IPaBO-
BBIX HOPM MOITN Obl PAllMOHAIBHO PaCIpefenTh
¢byukuun no obecrnedenuio 6esonacHoctu. C ucTo-
pUYECKO} TOYKM 3PEHNS MHTEPEeCHBIMU B 3TOM
OTHOIIEHNM TPEeACTABIATCA JBYCTODOHHME M
MHOTOCTOPOHHNe cornamenns Aurmmu ¢ Ilopryra-
mmeit n Vicnanuett (1817 r.), Hupepnangamn (1818
r.), llIBenmeit (1824 r.), Bpasunmeit (1826 r.), CIIIA
(1842 1 1862 rr.), Ernnitom (1877 n 1895 rr.), Typum-
en (1880 r.), ranmeit (1889 r.).

Bmecte ¢ Tem, HecMOTpsA Ha JeiicTBUE psAfia
MEX/IyHapOJHBIX HOPMATVMBHBIX IPAaBOBBIX AKTOB,
YIIOMMHABILVXCA BBILIE, HEOOXOAMMA JleTamu3aLys
Mep MeX/[yHapOJHO-TIPaBOBOTO XapaKTepa M/ Ol-
TUMU3ALVM OPTaHU3ALVIOHHBIX OCHOB 0OecIedeH s
6esomacHocTy Ha Mope [Imasosa 2019:17]. IToguep-
KIBAeTCS HeJOCTaTOYHOCTb IIPABUJI, YCTaHOBJIEH-
HbIx KoHBeHI111e11 0 60pb0e ¢ He3aKOHHBIMM aKTaMI,
HAIIpaB/ICHHBIMI NIPOTYB 0€30IIaCHOCTU MOPCKOTO
cymoxozictBa (SUA) or 10 mapra 1988 r,'' u npy-
TYIMU y)Ke YIOMIHABIIVIMIICA B HaCToAIel paboTe
NIOKyMeHTaMu. Tak, ydeHble IpeAIaraloT pacrpo-
cTpanuTb nonHomound nomunyy OOH Ha Mopckue
HIePeBO3KY WM CO3/jaTh MOO0OHBII OpraH, KOTOPbIi
IPOTUBOJEIICTBOBAJ ObI Pa3HOTO POJa MPaBOHAPY-
mennaM [ Tumkos, JTabun 2019:107-128].

Ha ocHOBaHMM BBIIIEN3TIOKEHHOTO IIpeiiara-
eTCs YCTAaHOBUTb Ha YPOBHE MEXIYHAPOJHOI KOH-

8 International Maritime Organization: Report to the Maritime Safety Committee. August 31, 2010. Para. 4.15. URL: https://
www.safety4sea.com/wp-content/uploads/2014/09/pdf/nav56-20-final-report.pdf (accessed 20.12.2020).

° MemopaHaym O B3aUMOMOHUMaHUM MO KOHTPOJIIO CYA0B rOCY[apCcTBOM NopTa B A3MaTCKO-TUXOOKEAHCKOM pervioHe oT 1
faekabpa 1993 r. (c n3m. n gon. ot 29 oktAbpa 2013 r.). focTtyn: http://docs.cntd.ru/document/420375807 (nata obpalleHus:

21.12.2020).

10 MexayHapopHas KOHBEHLMA MO OXpaHe YesioBeYecKor *mn3Hu Ha Mope 1974 1. (COJIAC/SOLAS) ot 1 HoAbpA 1974 1. (pep.
oT 24 man 2018 1.). — brosiiemeHes Mex0yHapooHsix 0o2o080pos Poccutickol ®edepayuu. 201 1. MpunoxeHne N2 1. Y. 1. C. 3-211.
11 KoHBeHUMmn o 6opbbe ¢ He3aKOHHbIMM akTamu, HarnpaB/IeHHbIMK MPOTHB 6e30MacHOCTM MOpPCKoro cyaoxoacTea (SUA) ot
10 mapTa 1988 . (c n3m. oT 14 okTs6pPA 2005 1.). — CobpaHue 3akoHodamenbcmea Pocculickoli @edepayuu. 2001. N2 48, CT. 4469.
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BEHIIMY TOCYAApCTB A3MATCKOTO pPerumoHa (BKIIIO-
gast Poccnio), ¢ TeM 4TOOBI Ompefenuth 00beM 1
cofiepKaHye IOTHOMOYMIT ITPaBOOXPAHUTETbHBIX
OPTraHOB J BOOPY)KEHHBIX CHJI KaXX[OrO rOCyHap-
CTBAa-YYaCTHMKA [JIA IIOBBILICHNUA 3allMIICHHO-
CTU TOProBOrO MOpeIUIaBaHu:A. B 3T0l1 KOHBeHIIMN
CTOMUT IIPeAyCMOTPETb CO3JaHMe MeXAYHapOTHOI
opraHmsauyy (WIM HajielieHVe HOIOTHUTE/TbHBI-
MM IIOJTHOMOYMAMI yXKe CYILIeCTBYIoIelt), KoTopas
perympoBana Obl MeXTrOCYapCTBEHHBIE CIIOPBI,
CBs3aHHbIE ¢ obecriedeHneM 6e30IaCHOCTU Mope-
IUTaBaHVA B PETVOHE, a TAKKe CO3[jaHMe MeXIyHa-
POIHBIX CUJIOBBIX CTPYKTYP IO 006pasiyy 6eperoBoit
oxpaHbl B BocTouHOI A3uM 1 MHBIX, TIOI0OHBIX €il
CTPYKTYP, KOMIIETEHTHBIX B 00/1acTu obecreyeHns
0€30I1aCHOCTY TOPTOBOrO MOpEIUIaBAHMA B APYIUX
pernonax. Taxke HeoOXogmma [eTanbHas IPoO-
paboTKa 9KOHOMMYECKUX Mep, CIIOCOOCTBYIOMUX
3aM[HTEPEeCOBAHHOCTM TOCYHApCTB B ObecredeHun
0€3011aCHOCTY B TOJ1 4aCTU MOPsI, KOTOPas HAXOJUT-
A B 30HE VX OPUCAUKIVINL.

3. 3akmroueHue

PaccmarpuBare  Bompoc obecreyeHus — 6es-
OIACHOCTY IIPY OCYILIECTBICHUM MEeXAYHAPOFHO-

Cnucok nnTepaTtypbl

1. bekawes KA., bekawes [.K. 2018. HoBbil mexayHa-
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COBEPLUEHCTBOBAHME
HOPMATUBHO-NMPABOBOIO
PEFYJINPOBAHUA NMPOTUBOOENCTBUA
SKCTPEMU3MY B EBPOMENCKOM
COIO3E (HA NMPUMEPE OUHNAHANN)

BBEJIEHME. B cmamve ananusupyemcs enusHue
Esponetickoeo cotosa (danee — EC) Ha 6opvby ¢ akc-
mpemusmom u paouxanuzavueti 6 unnanockoti Pe-
cnybnuxe. Ouenusaemcs ponv EC 6 cucmeme npomu-
600€licmBUs  27I00A7bHbIM — YepO3am, — NOZUUUSL
DQUHAAHOUU N0 OMHOUEHUIO K MENOYHAPOOHOMY CO-
mpyoHu1ecmay 6 ciepe NPomMuUBoOeiicmeus IKcmpe-
MusMy U paduxanusayuu. Vsyuaromecs memoovt, npu-
mensemvle 8 DumnaHouu 0ns npomusodeiicmeus
HACUTIbCIMBEHHOMY IKCPEMUIMY.

MATEPUAJIbI I METO[BIL. B cmamve uccnedy-
tomcst KoHuenmyanvtoie dokymenmo: OOH, EC u
Ounnanouu: Joknao Ienepanvrozo cexpemaps Opea-
nuzayuu O6wvedunennvix Havyuti; Inan deticmeuti no
npedynpexcoeHu0 HACUTbCMBEHHO20 IKCHPEMUMA;
Komnnexcnas ouenka nonumuxu 6esonactocmu EC;
Coobuienue Komuccuu 6 Esponetickuil napnamenm,
Esponetickuii cosem — Jlessmuiii omuem o npoosusice-
HUU K IpexmusHomy u noOTUHHOMY €003y be3onac-
Hocmu; Omeem QuHaAHOUU Ha 3anpoc YnpaeneHus
Bepxosrozo komuccapa no npasam venosexa (0anee —
BKIIY) o npedocmasneruu ungopmayuu o mom, Kax
3auuma U noowspeHue Npas uenoseka cnocoocmey-
10 npedomepaueHuto HACUNbCIMBEHH020 SKCHpe-
musma u 6opvbe ¢ Hum; IIpozpamma npedcedamenn-
cmea  DuHAHOUU 6  pAMKAX — NPOZPAMMbL
«Yemoituusas Eepona — ycmoiiuugoe 6yoyusee»; Pe-

Moscow Journal of International Law « 1 » 2021

wienue Komuccuu o cosdanuu SxcnepmHoil epynno
Komuccuu evicoxozo yposHs no paoukanusavuus Jjo-
knad Komumema Cosema Esponvi no 6opvbe ¢ mep-
popusmonms; IIpodunu no 6opvbe ¢ meppopusmom 6
Dunnanouu; JJoxnao Ilpasumenvcmea QunasHouu o
npasax uenosexa 3a 2014 200; pewienust Sxcnepmmoii
epynnot Komuccuu 6b1c0K020 YposHS 10 paoukanusa-
yuu; mamepuanv. Cosema no npasam 4enosexa.
PE3YJIBTATBI MCCHIEJOBAHMSA. Bowsurym
me3uc, 4mo mepol, npumeHsemvle 075 NPOMuUe00eli-
CMBUS HACUTILCIBEHHOMY IKCHIPEMUIMY, 00YCr0671e-
Hbl cumyayueti 6 2ocyoapcmeax — uneHax EC u
Heobx00uma pazpabomxa pasnuuHbLx n00X0006 8 3a-
BUCUMOCIU  OM  KOHKPEMHbIX — 00CIMOAMenscme.
Cmpanvi, exoosuyue 8 EC, 3AUHMEPecosaHvl 8 oano-
HetiweM pacuiupeHuL 0OMeHa ONbIOM U MecHOM Co-
mpyoHuvecmee Ha 00uU4ee8PONeicKomM U MexoyHa-
pooHom  yposHax — OnA  NPOMUB00elCMBUs
aKCmpemMu3my U paduxanusauuu. Imo mpebyem 6vi-
PaboOMKU HOBbIX PezyNAMUBHbIX Mep, 6 MOM Hucse
MeHOYHAPOOHO20 XApaKmepa.

Ha npumepe Qunnsnockoti Pecnybnuku npoananusu-
posarvL cnocobvt npedynpexcoeHus u npomueooei-
CMBUS  IKCMPEMU3MY, 4 Makxe COMPYOHUHeCMEo
mexwdy Eeponetickum coio3om u 20cyoapcmeamu-ue-
HAMU 6 Cepe COBEPUIEHCNB06aHUS HOPMAMUBHO-
Npasosozo pezynuposantis 6 amoii cgepe.
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OBCYJKIEHVE U BbIBOMDI. Esponetickuii cowo3
07151 20Cy0apcme, 6X00SULUX 6 €20 COCMAs, uzpaem
K71104e6Y10 Posib 6 POPMUPOBAHUL 100X0008 K MexHc0y-
HapooHomy compyoHuuecmsy. OHu 6K04a10M 6 ceOs
ykpenieHue Oeiicmeyioueil Clcembl ynpasneHus u,
ecyu Heo0X00uMo, pedpopmuposarie cucmembl npedy-
NpexcoeHUs U NPOMuUE00eiiceUs HACUTbCIIBEHHOMY
IKCIPEMU3MY NPU YCIL08UL COONHOOEHUS OCHOBONOTIA-
earouwsux npunyunos Opeanusayuu Ob6veOUHeHHDbIX
Hayuii. Qunnsanockas Pecnybnuxa nonHocmoto noo-
Oeporcusaem YCUMUS MeHOyHAPOOHO20 CO00U4ECNBa,
HanpaerneHHvle HA NpedynpexcoeHue IKCMPeMUIMAa U
npomusooeiicmesue emy, 6 Mom 4uce Ha paspadomxy
MENOYHAPOOHO-NPABOBLIX DOKYMEHINO08, NPUIBAHHBIX
NoMOUb  20CY0APCMEaAM KONNEKMUBHO OOPOMbCA ¢
amoii yeposoti. O6pasosamenvias cucmema PuHmaH-
Ouu no3eosem ychewHo gopmuposamo PyHoamer-
manvHvle OCHOBbL 07 NPOMUB00ENICMEUS HACUTTD-
CIMBEHHOMY IKCIMPEMUIMY.

KIIIOYEBBIE CJIOBA: HacunvcmeenHuiii akcmpe-
MU3M, PaOUKATU3AUUS, HOPMAMUBHO-NPABOBOE pezy-
TUposaHue, mexoyHapooHoe compyoruuecmeo, Eepo-
netickuii co103, Punnandckas Pecnybnuxa, cucmema
00pa308anus, penueuo3Hbili U MON00eHHbLIL dKcmpe-
MU3M
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IMPROVING THE REGULATORY
FRAMEWORK FOR COUNTERING
EXTREMISM IN THE EUROPEAN UNION
(CASE STUDY OF FINLAND)

INTRODUCTION. The article, using the example of
the Republic of Finland, analyzes the activities of the
European Union (hereinafter referred to as the EU) to
improve the legal regulation of countering extremism.
The influence of the EU on the tackling against extrem-
ism and radicalism in the Republic of Finland is exam-
ined. The role of the EU in countering global threats,
the position of Finland in relation to international co-

20

operation in countering extremism and radicalism is
assessed. The methods used in Finland to counter vio-
lent extremism are being studied.

MATERIALS AND METHODS. The article exam-
ines the conceptual documents of the UN, EU and
Finland; Report of the Secretary-General of the United
Nations, an action plan to prevent violent extremism,
Commission Staff Working Paper; Comprehensive as-

MocKoBcKuin XXypHan mMexayHapofHoro npasa « 1 « 2021



Moscow Journal of International Law

Petr S. Dolgoshein

INTERNATIONAL AND NATIONAL LAW

sessment of the EU security policy; Message from the
Commission to the European Parliament, European
Council - Ninth report on progress towards an effec-
tive and genuine Security Union; Finland's response to
OHCHR's request for information on how the protec-
tion and promotion of human rights contribute to pre-
venting and combating violent extremism; Finland's
Chairmanship Program for the Sustainable Europe -
Sustainable Future program; Decision of the Commis-
sion on the creation of the Expert Group of the High-
Level Commission on Radicalization, Report of the
Council of Europe Committee on Counter-Terrorism,
Anti-Terrorism Profiles Finland, Report of the Govern-
ment of Finland on human rights for 2014; decisions
of the Expert Group of the High-Level Commission on
Radicalization; Human Rights Council materials.

RESEARCH RESULTS. The author puts forward the
thesis that the measures used to counter violent extrem-
ism depend on the needs of Member States and require
the development of various approaches, depending on
specific circumstances. In the addition, there is a com-
mon interest in EU member states in further expand-
ing the exchange of experience and close cooperation
between various national actors at the pan-European
and international levels to counter extremism and
radicalism. These measures require the development of
new regulatory measures, including international ones.
The author believes it is possible and interesting, using
the example of the Republic of Finland, to study the
level of interaction and cooperation between the Mem-
ber States and the European Union in the field of im-

1. Bemenue

75 MHUPOBOI OOILIECTBEHHOCTV HACWUIb-

CTBEHHBIT 9KCTpeMusM — (eHOMeH He HO-

BBIif, HO C KaXX[IbIM TOMOM 3TO SBJIEHUE
pacIpocTpaHseTcs C yrpoXkawllell CKopocTblo, He-
B3Jpas Ha TPAaHUIIBI MEXY CTPaHAMU Y KOHTUHEH-
tami. B dokyce Haurero mccnenoBaHys HaXOAUTCS
EBpomerickuit cotos (nanee — EC), cOOTBeTCTBEHHO,
paccMaTpuBalOTCs ITPOLecChl HOPMAaTMBHO-IIPAaBO-
BOTO PperyIMpoBaHMUA IPOTUBOENCTBUA HACU/Ib-
CTBEHHOMY 3KCTpeMM3MYy M PpafMKaaM3alyuy Ha
mpuMepe TocyfapcTB — 4neHoB EC 1 MHCTUTYTOB

proving the legal regulation of countering extremism,
as well as the measures used in Finland to prevent and
combat violent extremism.

DISCUSSION AND CONCLUSIONS. In EU
Member States, the European Union plays a key role
in shaping international cooperation, which includes
strengthening the existing governance system and,
when necessary, reforming the existing system for
preventing and countering violent extremism, subject
to the fundamental principles of the United Nations.
The Republic of Finland fully supports the efforts of
the international community to prevent and counter
extremism, through the development of international
anti-extremism instruments to help states collectively
combat this threat. The educational system of Finland
can successfully form the fundamental foundations for
countering violent extremism.

KEYWORDS: violent extremism, radicalism, legal
regulation, international cooperation, the European
Union, the Republic of Finland, the education system,
religious and youth extremism

FOR CITATION: Dolgoshein PS. Improving the
Regulatory Framework for Countering Extremism
in the European Union (Case Study of Finland). -
Moscow Journal of International Law. 2021. No 1.
P. 89-102. DOL: https://doi.org/10.24833/0869-0049-
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Bnactu EC. Kak HaM KaxkeTcs, 9TO sIB/IeHMe He Orpa-
HIYMBAETCS TEPPUTOPUEI OT/IENbHO B3ATBIX TOCY-
IapCTB, a yTpoXKaeT EBpomeiickoMy COI03y B LI€JIOM.
Kaxxpaa n3 crpan, Bxopgamux B EC, nbiTaeTca co-
BEpIIEHCTBOBATb HOPMAaTMBHO-IIPABOBOE pEryu-
poOBaHMe IPOTUBONEICTBMUA IKCTPEMU3MY, UCXOMA
U3 HaIlMIOHAJIbHOTO YPOBHSA ONACHOCTU U C yYETOM
CKOPOCTY pacIpOCTpaHeHMs 3TOro siBleHus B Es-
pome'.

[To Hamemy MHeHMI0, TpeOYIOTCS pasHOOOpas-
Hble Mepbl C BOBJIEYEHUEM CYOBEKTOB, B3aVMO-
mericTByromux ¢ opraHamu EC u oTBeuaromux 3a
60pb0y € IKCTPEMM3MOM Ha MECTHOM, HAal[MOHA/Ib-

' European Commission: High-Level Commission Expert Group on Radicalisation (HLCEG-R) Final Report. May 18, 2018.P. 1.
URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-security/20180613_

final-report-radicalisation.pdf. (accessed 20.06.2020).
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HOM, periOHa/IbHOM ¥ M&XK/JYHapOJHOM YPOBHAX, a
TaKoKe MPAKTUKY, HAIIPAB/IeHHbIE Ha IIPOTUBOJEN-
CTBME 9KCTPEMUCTCKUM U PafiMKa/IbHBIM TPYIIIAM U
IpefoTBpallleHie X BO3SHMKHOBEHMA B TOCYap-
cTBax — wieHax EBporerickoro corwsa.

2. ITonmntuka EC o npegoTBpanieHuio
M IPOTUBOJAEICTBIIO pafMKaIN3alu 1
9KCTPEeMU3MY

B nocnepnuue rops nonutuka EC no npeporspa-
IeHMIO 1 IPOTUBO/EIICTBIIO PA/IVIKA/TN3ALIVN U 9KC-
TpemusMy (manee — I1IIPD) momyumna sHaumTenpb-
HOe pa3BUTIHE, YTO OTPAKEHO B psAe JOKYMEHTOB,
a Takoke B MHOTOYMC/ICHHBIX MHUIMATHBAX M IIPO-
rpammax ¢uHaHcuposauus EC [Bures 2007]. Kom-
IUIEKCHAsI OLleHKa HOUTYKM 0e30macHoCTI B chepe
[IITPS, mposenenHas EBpoxomuccueii, moprsep-
IVTa HeoOXONVIMOCTh HPUHATUA cO cTopoHbl EC
JIOTIONHUTE/IbHBIX YCUINIL A pelleHus 1pobieM,
CBA3aHHBIX C HACWIbCTBEHHBIM 3KCTPEMU3MOM M
papgukanusanueit. B ceasu ¢ atum EK pemennem ot
17 mrona 2017 r. yupeguia [pynmy skcnepToB BbICO-
KOT'0 YPOBHS 110 pagukansauyn (nanee - FOBY-P)’,
B 00513aHHOCTYM KOTOPOJI BXOJUT BBIPAOOTKA PeKO-
MEH/IaLIii 110 CTIAYIOIIVM BOIIPOCaM:

1) ynydlleHMe COTPYLIHMYECTBA VI B3aUMOZeli-
CTBMA MEXJY pas/INYHbIMYU 3aMHTEPECOBAHHBIMM
CTOPOHAMM U KOHKPETHBIMM TOCY/IApCTBAMY — YJIe-
"gamu EC;

2) passutue nommruku IIIIPI EC, B TOM
4yicie pa3dpaboTKa KOMIUIEKCA IIPUHIIUIIOB M PeKO-
MeHpJauit i peanusanuy 3G eKTUBHBIX Mep 110

IpeoTBPallleHNI0 ¥ IPOTUBOJEICTBUIO PAIMKaINU-
3aiyM Kak Ha yposHe EC, Tak 1 Ha Hal[JIOHAa/IbHOM
YPOBHE;

3) paspaboTka CTPYKTYpMPOBaHHBIX MeXa-
HI3MOB COTPYJHMYECTBA Ha YPOBHE EBpOIIENicKOro
coro3a’,

['9BY-P B cBOeM 3aK/IIOUMTEIbHOM OTYeTe 3a
2018 r. oTMeTWIA, YTO CUTyaUuyu B IrOCyHapCTBax-
4JIeHaX OT/INYAIOTCA U TPeOYIOT paspaboTKM pasHbIX
HOJXOJ0B, CBSI3aHHBIX C KOHKPETHBIMIU 00CTOATENIb-
cTBaMI. B To >ke BpeMsA y HallMOHAIbHBIX CyOBeK-
TOB CYILECTBYeT 3a/IHTEPECOBAHHOCTb B Jla/IbHENi-
IIeM TEeCHOM COTPYAHMYeCTBe 1 OOMeHe OIBITOM
npoTuBofeiicTBuA aKkcTpemusmy’. ['9BY-P  mpo-
aHAM3NPOBAJIA, KAaKUM 00pa3oM MOXKHO OKas3arb
HOJIfIep>KKY rocyziapcTsam — wieHaM EC, u mpuiia
K BBIBOJY, YTO HEOOXOAMMBI HOBBIE PETy/IATUBHbIE
Mepbl, B TOM 4UC/Ie MEX[YHApOJHOTO Xapakrepa’.
ITopx pyxoBopcTBoM EBponeiickoit komuccun Ipyn-
na Beipaborana Mexanusm [1IIP9D, nampasieHHbII
Ha pasBUTHE COTPYSHUYIECTBA MEXY HOMUTUKAMI,
IPaKTUKAMU M UCCIIEN0BATE/IAMM TOCYHAPCTB — YJle-
HoB EC [Ragazzi et al. 2014]".

I'S9BY-P nonHocTbio mopmepK1uBaeT CyLeCTBY-
Iollee pasfie/ieHNe IOTHOMOYMIT MEXHy Tocynap-
crBamu-wieHamu n EC. B yactHOCTH, MONIOXKEHME
cT. 4 (2) loroBopa o ¢yHkumonnposanun EBpo-
nevickoro cowsa (manee — [IOEC)® mpusHaet, 4yto
«HAIMOHA/IbHAS 0€30IIaCHOCTD OCTAETCA UCK/IIYN-
Te/IbHOJ OTBETCTBEHHOCTDIO KaXK/I0T0 TOCY/JapCTBa-
ueHa»’. Pexomenparyu ['OBY-P HampasieHsl Ha
IpefoTBpallieHyie ¥ MPOTUBOJECTBIE PAMKaINU-
3aluM ¥ SKCTPEMU3MY M Ha TO, YTOObI MaKCHMM3NU-

2 Cm.: European Commission: Communication from the Commission to the European Parliament, the Council, the European
economic and social committee and the Committee of the regions supporting the prevention of radicalisation leading to
violent extremism. June 14, 2016.URL: https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/COM-2016-379-F1-EN-
MAIN-PART-1.PDF (accessed 20.06.2020); European Commission: Commission staff working document on the Impacts of fully
harmonised rules on contracts for the sales of goods. October 31, 2017. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=SWD:2017:0354:FIN:EN:PDF (accessed 20.06.2020).

3 TMoppo6Hee cm.: [McNeil-Willson et al. 2019].

4 European Commission: Commission decision dated July 27, 2017 setting-up the High-Level Commission
Expert Group on radicalization. URL: https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.
groupDetailDoc&id=34061&no=1 (accessed 18.06.2020).

> European Commission: High-Level Commission Expert Group on Radicalisation (HLCEG-R) Final Report. May 18, 2018.P. 1.
URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-security/20180613_
final-report-radicalisation.pdf. (accessed 20.06.2020).

¢ Ibidem.

7 European Commission: Counter Terrorism and radicalisation URL: https://ec.europa.eu/home-affairs/what-we-do/policies/
counter-terrorism_en (accessed 19.06.2020).

& [loroBop o dyHKLMOHMpPoBaHMW EBponelickoro coto3a (HoBas pepakuua). Joctyn: https://eulaw.ru/treaties/tfeu/. (nata 06-
paweHuns: 29.03.2020).

 European Commission: High-Level Commission Expert Group on Radicalisation (HLCEG-R) Final Report. May 18,2018. P. 40.
URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-security/20180613_
final-report-radicalisation.pdf. (accessed 20.06.2020).

MockoBcKuin XXypHan mexayHapogHoro npasa « 1 « 2021

92



Petr S. Dolgoshein

INTERNATIONAL AND NATIONAL LAW

posatb ycumus EC B janHoit 06mactn’®. 10T JOKY-
MEHT B O4epefjHOII pa3 noguepkusaet nosuuio EC:
IpaBoO Ha pa3pabOTKy MeXaHM3MOB IIPOTMBOJEII-
CTBUSA pafiMKaIN3aLyM ¥ SKCTPEMIU3MY OCTaeTCcs 3a
rocyfapcTBamm — 4neHamu EBpocorosa.

3. IIpuMepbI COTPYIHIYECTBA MEXAY
EBpomneiickuM co1030M 11 TOCyapCcTBaMU —
yrenamu EC B cdepe nporuBopeiicTBusA
HaCU/IbCTBEHHOMY 3KCTPeMI3MY

[TonaraeM BO3MOXXHBIM M MHTEPECHBIM Ha IIpHU-
Mepe OuHIAHACKO! Pecnybnuky mnpopeMOHCTpu-
poBaTh ypOBEHb COTPYJHMYECTBA MEXY TOCyHap-
cTBaMu-4IeHamMu 1 EBpormeiickum coro3oM B cdepe
COBEpLIEHCTBOBaHMA HOPMAaTMBHO-IIPABOBOIO pe-
TYIMPOBAHNUA IPOTUBONEICTBUA 3KCTPEMU3MY, a
TaKKe MCII0/Ib30BAHNA MEXaHU3MOB IIpeflyIpexKie-
HYSl BOSHUKHOBEHNs HEraTVBHBIX sABJIEHMUI, IIpef-
CTaB/IAIINX YTPO3y 00LIECTBY.

ITo MueHuI0 (bMHCKI/[x BJIaCTeV, HACU/IbCTBEHHAs
pajiKanM3anysa MposABIAETCA JIOKAIbHO, HO (ak-
TOPBI, BIVIAIOIIYE Ha Hee, YaCTO HOCAT I7I00aIbHBII
XapaKTep U pacHpOCTPAHAITCA, HeB3Mpas Ha Ipa-
Husl [Briggs, Feve 2014]".

C touxku 3penmsa OUHIAHAUY, KOTOpasd OT-
paxeHa B HalmoHanbHOI IIporpaMme IO IIpef-
YIPEXIEeHNI0 HACU/IbCTBEHHON pafMKaliu3alum u
3KCTPEMU3Ma, 3T SBJIEHUA NPEICTaB/IAIT yIpo3y
6e301acHOCTH, 6/IATOCOCTOSHUIO TIIOfiell, MHTerpa-
LM, JEMOKPATHH, IIPaBaM YeloBeKa ¥ OCHOBHBIM
cBobogaM. OTBETCTBEHHOCTDb 3a IPENOTBpAlLeHMe
HACU/IbCTBEHHON paiuKalusaluyM U IKCTPEMUS3-
Ma HeCyT KaK OpraHbl BJIACTH, TaK M IPaK/JaHCKOe
o6mecTBo. PMHCKNE BIACTU TIO/ATAI0T, YTO TOIBKO
TaKMM 00pasoM MOXXHO IIPOTMBOCTOATb MEHSIO-
1ieiics yrpose 1 nopjepxusartbh OUHIAHAUIO KaK
OTKPBITOE 00I[eCTBO, B KOTOPOM pa3Hble JIIOIU MO-
TYT MUPHO COCYII[eCTBOBATb 2.

Koncturynusa OuHIAHAMM TapaHTUpPYeT He-
IPUKOCHOBEHHOCTb Y€/I0BEYECKOTO [IOCTOMHCTBA,

° lbidem.

cBo0OOZly M TIpaBa JIMYHOCTH, CIIOCOOCTBYET OCY-
I[eCTB/ICHNIO CIIpaBeMBOCTY B ob1iectBe’. [Ipen-
CTaBJIAETCA, YTO IPefoTBpallleHe HACUTbCTBEHHOI
pafiuKanM3anyy U 9KCTPeMU3Ma CBA3aHO C peann-
3anMeil KOHCTUTYIMOHHOTO paBeHCTBA. CoITTacHO
Koncrurynun OMHIAHAMN HUKTO He MOXKET OBITH
IVICKPUMUHMPOBAH 13-3a IOJIA, BO3PACTa, IPOMC-
XOXKJEHMA, A3bIKa, PEIUTUMN, Y6C>K,IICHI/II71, MHEHUI,
COCTOAHMA 3[JOPOBbSl, MHBAIUFHOCTM /MO0 IO
KaKOJI-TO MHOW IpUYMHE, KOTOpas KacaeTcs €ro
unn ee nuuyHocTu'. B pomonHeHue K IMYHONM CBO-
6ome m nenmoctHocty Koucturyumsa PunnsHpum
rapaHTHpyeT cBOOOJY BEpOUCIOBENAHNUS U CBOOO-
ny BbIpaxkeHusa MHeHuil. Ouuckas HaumonanbHas
IporpaMMa Io IpefyHIpexeHN0 HaCUIbCTBEHHO
paiMKamM3ayy 1 SKCTpeMU3Ma OTHOCUT K 9KCTpe-
MIUCTaM TeX, KTO CTPEMUTCA OTPaHNYNUTb CBOOOTY
BBIP)KEHVSI MHEHI, C TOMOIIbIO HACUINA U YTPO3
OKasblBas [aB/ieHNe Ha OT/eNbHBIX JIMI, UMeIo-
VX «I0KHBIe» B3TJIAMBL; @ TAKXKe TeX, KTO OLleHN-
BaeT CBOIO EATeNbHOCTb ¥ MeM C TOYKU 3peHMs
aTyx rpynn'”. IlojmaraeM BO3MOXKHBIM COITIACUTBCS
C TO3NILMeN, YTO CYyLIeCTBEHHBIMM IIpM3HAKAMM
JIeATeNIbHOCTY 3KCTPEMMCTOB ABJIAIOTCA: MIEOJIO-
TH, Bepa B HENOTPEIIMMOCTh PafiuKaabHBIX Ufell,
BOCIIpUATHE UX KaK eIMHCTBEHHO IIPAaBIIbHBIX 1
MMeILIMX TIPaBO Ha CYLIeCTBOBaHME, a TAaKXe Io-
TOBHOCTb K IIPUMEHEHUI0 HACU/INA U YTPO3 [/ UX
pacIpocTpaHeHus.

ITokasaTe/nbHBIN IpUMEpP COTPYAHNYIECTBA MEXK-
ny rocymapcrsamu — wieHamy EC u uHCTUTYTaMM
EC B cdepe mpotuBopeiicTBus HaCUIbCTBEHHOMY
3KCTpeMU3My — (PMHAHCUPOBAaHNME COOTBETCTBY-
foyx nporpamMM u npoekrtoB. Cerogua EC aktu-
BU3MPOBAN B CKAH[VMHABCKUX CTPaHAX YCUINA TIO
HpefoTBPAIeHNI0 HACUTbCTBEHHOTO 9KCTPEMU3MA.
Hanpumep, Komncens EC paspaborana m koop-
[VHUPYET MPOEKT, COITACHO KOTOPOMY B TedeHue
CTIeRYIOLIMX YeTbIpex JieT OyieT BbijeneHo 60 MIH
eBpO Ha yKpelsieHMe coTpygHumdecTBa CeBepHbIX
CTpaH IO IPefOTBPAlleHNI0 HACUIbCTBEHHOTO 9KC-

" Cm. Takxe: Kansallinen vakivaltaisen radikalisoitumisen ja ekstremismin ennalta ehkaisyn toimenpideohjelma 2019-2023.
S. 7. URL: http://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/162073/SM_2020_1.pdf?sequence=4&isAllowed=y (ac-

cessed 15.06.2020).
2 |bidem.S. 1.

¥ The Constitution of Finland 11 June 1999. Chapter 1. Section 1. URL: https://www.finlex.fi/en/laki/kaannokset/1999/

en19990731.pdf (accessed 19.06.2020).
* Ibid. Chapter 2. Section 6..

> Cm. Takxe: Kansallinen vakivaltaisen radikalisoitumisen ja ekstremismin ennalta ehkaisyn toimenpideohjelma 2019-2023.
S. 7. URL: http://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/162073/SM_2020_1.pdf?sequence=4&isAllowed=y (ac-

cessed 15.06.2020).
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Tpemusma'®. CyTh IIpoeKTa COCTOUT B 0ObeVIHEHUN
CeTI MEKBEJIOMCTBEHHOTO COTPYAHMYECTBA C CETHIO
CeBepHbIX 0€30IIaCHBIX TOPOJIOB, OTBEYAIOLIMX 32
IPOTUBOJEIICTBIE HACUIBLCTBEHHOMY 3KCTPEMM3MY.
[IpencraBuTeny pasmMIHbIX BEOMCTB 1 OpraHu3a-
LV — HOJIVILIM, COLMA/IBHOI CITYKOBI, 3paBOOXpa-
HeHVsl ¥ 00pa3oBaHys — 0ObeIUMHAT COOCTBEHHBIE
MEe>XBEeJIOMCTBEHHbIE CeTH, B3sB 3a obOpasery COP
(CeTb OCBEIOMIEHHOCT) O pafuKamu3anym)’, 9ro
THI03BO/IUT CBOEBPEMEHHO PearnpoBaTh Ha IIPOsBIe-
HMA PaIKaIMN3aINU U SKCTPEMU3MA, TTTAHNPOBATD
MepONpUATUA ¥ pa3pabaTbiBaTbh MEXaHU3MBI IIPO-
TUBOMIEJCTBISA 3TUM HETaTUBHbBIM ABEHUAM.

[IpencTaBisgercs, 4To OOMEH IepPefOBbIM OIIbI-
TOM C TPeTbUMMU CTPaHAMHU U COOTBETCTBYIOMIN-
MM MeX[YHApOIHBIMU OPTaHM3ALMAMY, a TaKKe
ycunenve Bknaga EC B paspaboTKy I100anbHBIX
crangaptos [IIIPO MoryT cyiiecTBeHHO HOBIUATDH
Ha [IpefoTBpalljeHIie JAHHOTO sB/IeHNs 1 60pb0y ¢
HUM, 4TO cornacyercs ¢ BriBogamu ['9BY-P mo mex-
IyHaponHOi monuTuke'. PerynspHele mommurtiude-
CKMe JIICKYCCUU, TIPOBOAVIMBIE BULle-IPe3NIeHTOM
Komuceun / Bricokum mpepcrasureneM Corsa 1o
VHOCTPAHHBIM Jie/IaM U TIO/MUTHKe 6e30IacHOCTH,
MOMOTA0T HPOTMBOCTOATb YIPO3aM pafiMKajn3a-
LMY ¥ HACW/IbCTBEHHOTO SKCTpeMu3Ma'’.

4. MHOTOKOMIIOHEHTHAS MOTUTUKA
HpOTI/IBOI{eﬁCTBI/IH HacMIbCTBEHHOMY
IKCTPEMU3MY I €€ OCHOBHDIE ITIEMEHTDI

ITonmaraem, 4TO MEXIYHapOJHOEe COTpyJHMYE-
CTBO ABJIAETCA BaKHBIM HAIIpaBjIeHVeM paboTBhI 110
IpeOTBPAllleHNI0 HACUIbCTBEHHOI pafMKaniu3a-
UM ¥ 3KCTpeMusMa. ITO COITIACYeTCA C OTBETOM
Ouunagum YnpasieHuio BepxoBHoro xommcca-

6 lbidem.

pa 10 IpaBaM 4e/loBeKa: YeM JIydlle COOTIoNaTCA
IIpaBa 4e/I0BeKa, 3aKPeIIEHHbIe B MEX/YHAPOJHbIX
JIOTOBOPAX, TEM MeHee BEPOATHO BO3HMKHOBEHME
4yBCTBa Oeccuns Y ofeit”’, 9To, B CBOIO O4epefib,
YKpeIuiieT MMMYHMUTET oOlLiecTBa K BIMAHMIO pa-
[IMKa/IOB M MMHUMMU3UPYET BIMAHUE IKCTPEMUCTOB
BHYTpHu cTpansl [Foret, Markoviti 2019].
TocynapcTBeHHass MONUTHMKA IO COJEICTBUIO
3aHATOCTM ¥ VHTETPALIM MOXKET CIIOCOOCTBO-
BaTb COLMA/IbHOI aJAlTALMM U YYACTUIO B SKU3HU
061ecTBa, YTO ABACTCA KIIOYEBBIM 7IEMEHTOM B
IpefoTBpallleH!) HaCU/IbCTBEHHOI'O SKCTPEMU3Ma.
XoTs, 110 HallleMy MHEHUIO, Ha/ln4ye paboThl U BbI-
COKO€ COIMalbHOE IONOXKEHMe He OTPaKHAKT OT
BJIMAHUA SKCTPEMUCTCKON MIE0NIOTNN. B pajuKab-
Hble TPYIIIbI HEPeAKO BCTYIAKT XOPOLIO 06paso-
BaHHbIE VI 3aHATbIE JIIOAM, XX MOTVBBI MOTYT OBITH
CBSI3aHbI, HAIIPYMeEP, C BHELIHEN ITOMUTUKON WK
pa3BUTHEM TPKHAHCKOTO 0b1ecTBa’.
Cy1iecTBeHHBIM 37IEMEHTOM, BMALIMM Ha pas-
BUTHE TPAKHAHCKOro obmjecTBa B EBpomerickom
coto3e, ABACTCA CO3JaHMe 00pa3oBaTENbHBIX CH-
creM, GOPMUPYIOINX Y NOAPACTAIONIETO IOKOJIe-
HJISI MMPOBO33peHMEe I UMMYHUTET K PaJi¥KaTbHbIM
UpesaM, 9TO 0becrednBaeT yCTONYMBOCTD K 9KCTpe-
MUCTCKoM upeonorun. IlokasarenpHa gesaTeTbHOCTD
06pa3oBaTe/IbHBIX yupexaeHnit OUHIAHAMN, KOTO-
pble BK/IIOYAIOT B CBOM IIPOTPaMMbl U3ydeHMe TIpaB
4e/IoBEeKa, 4TO SAB/IAETCA BAXKHENIIMM YC/IOBUEM
pasButyA obmecTBa. Bractu Ouunsnpym nonara-
I0T, YTO HEOOXOAMMO YIy4lIaTh 06pa3oBaTeIbHYIO
cucreMy B cepe M3ydeHUSA IPaB 4eJloBeKa U 03-
HAaKOMJIEHMA C 3TVUMM IIpaBaMy Ha HallMIOHAJIbHOM,
€BPOIIeIICKOM ¥ MeXXYHapOfHOM ypoBHsx*. Takas
HO3MIMA YCTaHABIMBaeT TpeOOBaHUA K IpaBO3a-
IIMTHOV KOMIIeTEHIINY TPaBUTETbCTBA, Ty OIIMYHBIX

7 Cm.: Weilnbdck H. The industry of preventing extremism — and the Radicalisation Awareness Network. — Open Democracy.
October 27, 2019. URL: https://www.opendemocracy.net/en/global-extremes/the-industry-of-preventing-extremism-and-
the-radicalisation-awareness-network/ (accessed 17.11.2020); Radicalisation Awareness Network: Preventing Radicalisation
to Terrorism and Violent Extremism. Introduction. 2017. URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-
we-do/networks/radicalisation_awareness_network/ran-best-practices/docs/introduction_en.pdf (accessed 17.11.2020).

'® European Commission: High-Level Commission Expert Group on Radicalisation (HLCEG-R) Final Report. May 18, 2018. P. 40.
URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-security/20180613_
final-report-radicalisation.pdf. (accessed 20.06.2020).

1 |bidem.

2 OHCHR: Reply of Finland to the OHCHR's request for information on how protecting and promoting human rights con-
tribute to preventing and countering violent extremism. URL: https://www.ohchr.org/Documents/Issues/RuleOfLaw/PCVE/
Finland.pdf (accessed 20.06.2020).

2 |bidem.

2 Cm.: Ministry for Foreign Affairs of Finland: Government of Finland Human Rights Report 2014. URL: https://
um.fi/documents/35732/48132/government_of_finland_human_rights_report_2014/9d777ec6-8977-d2f2-fec3-
1d48a60a40e9?t=1525859806149 (accessed 19.06.2020).
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BBIOOPHBIX JJO/DKHOCTHBIX JIMII, @ TaKXe K IIPOeK-
TaM pa3BUTHUA OPraHoB BaacTy. Kak ykasbiBaercs
B JIOK/Iafie TIpaBuUTenbcTBa OUHIAHANN O IpaBax
yeroBeKa 3a 2014 1., ciefiyeT aKTMBU3MPOBATh 0Opa-
30BaHye 1 IPO(ECCUOHAIBHYIO IOATOTOBKY B 3TOI
cepe”. Kax rpaxzane, Tak u 0611ecTBeHHbIE Jesi-
TeM JO/DKHBI MMEThb aJeKBaTHbIE IpefCTaBIeHNA
0 TIpaBax 4Ye/I0BeKa, 3aKPEIICHHBIX B MEXK/[yHAPOJ-
HBIX M PErMOHAJbHBIX JOTOBOPAX, 3aKOHOATENb-
crBe EC 11 HalMoHa/IbHOM 3aKOHOZIaTeNIbCTBE.

B Ounnanauu mHboOpManmsa, CBA3aHHAA C 3a-
IIUTOJ IIpaB YelOBeKa, M3y4Yanach KOMIUIEKCHO 1
pa3NIMYHBIMU BefOMCTBaMM: cOOpy akTmdeckux
JAHHBIX COHENCTBOBaMN MUHUCTEPCTBO 3aHATOCTHI
¥ S5KOHOMMKY, MMHMCTEPCTBO COLMANBHBIX JeN 1
3[ipaBoOXpaHeHusA, MUHUCTEPCTBO 0Opa3oBaHNUA 1
KY/IbTYpbl, HallMoHa/IbHBI MHCTUTYT 3paBOOXpa-
HEHNA M COLMAIBbHOIO obecriedeHys, Acconnanys
MEeCTHBIX JM PerMOHa/NbHBIX Bracteit OuHIAH{UN,
TOPOACKMX MYHUIMIAIUTeToB XenbcuHky 1 IOBs-
ckionA*!. Y Moyoexu ¥ feTeil IOOLIPAIT YyBCTBO
CIUIOYEHHOCTY U IIPUHAJIOKHOCTM K OOIeCTBY,
00BACHAA, 4TO IPaBa 4eN0BeKa ¥ OCHOBHBIE CBOOO-
Jibl ABJIAITCSA K/II0YEBBIMYU LIEHHOCTSAMY B IIOCTpOe-
HMJ IPXKJAHCKOTo ob1jecTBa”.

KOHKpeTHBINI ~ IpuMep  MEXBEJOMCTBEHHBIX
YCUWIMIT TI0 TPeNOTBPAIEHNMI0 HACUIbCTBEHHOIO
9KCTpeMM3Ma IIPOJEMOHCTpUpoBan [lemapTaMeHT
no fenam Mosopexu I. XenbcuHKU. IIpn ydactun
KOJ/UIET U3 Jpyrux ropopoB OunmaHzny, YHuBep-
cuTeTa NPUKIAJHBIX HAyK, a Takoke PMHCKOI mury
IO IpaBaM 4esioBeKa ObIT CO3[aH KYpC I COTPYL-
HJKOB, paboTalomyx ¢ Monogexbo. Llenb kypca —
HOBBLICUTD VX 3HAHUA U IIOHMMaHMe IIPaB YeloBe-
Ka, ITIPeOCTAaBUTh CIIOCOOBI pelleHMs Ipobiem,
BBI3BAHHBIX MUTPALIOHHBIM Kpusucom. IIposepe-
HMe JIVICKYCCUIl Ha 3TU TeMbl CPefy MOJNOAbBIX VM-
MUTPAHTOB ¥ rpaxpaH OUHIAHAUM CIOCOOCTBYeT

paspelIeHIIo OCTPBIX BOIPOCOB, CBA3AHHBIX C TIPU-
OBITHEM B CTPaHy MHOCTPAHIIEB, A TAKXKe PaCKPbIBa-
eT JJOCTVDKEHVS APYTUX KYIbTYpP U 0ODBACHAET BO3-
MOYXHOCTY MHTETPAlMyl VIMMUIPAHTOB B (MHCKOe
obuectBo®. IlpencraBisieTcs, 4TO TakKue AUCKYC-
CUM CHU3AT I'PayC COLVAMbHON HAPSKEHHOCTH B
ob1iecTBe, TOMOTas MOHATb, II0YeMY B Iepuop ¢u-
HAaHCOBOTO KPM3MCa JIeHbIY 13 TOCY[AapCTBEHHOTO
OrofKeTa TpaTATCA Ha obecreyeHye MMMUTPAHTOB
¥ TeX, KTO VIIET IIOUTIYECKOTO YOeXNIIa, a He Ha
CITaCeHVe S5KOHOMMKIL.

[TonemMu4HbIe BOIIPOCHI, 0COOEHHO CBA3aHHbIE C
MUTPALIOHHBIMM IIPOLIECCAMU, €C/IY MX OCTaBUTb
0e3 pa3bsACHEHVsI, MOTYT IOCTY>XUTh QYHIAMEHTOM
11 GOPMMPOBAHMA UEONOTN IIPABBIX IKCTPEMU-
CTOB, OCHOBHBIMM) JIO3YHTaMJl KOTODBIX SABJIAIOTCA
YJCTOTA HALMM ¥ BBIIBOPEHUE VIMMUIPAHTOB V3
crpanbl. Kpome Toro, B ¢uHCKOM obliecTBe Cy-
IIECTBYIOT Y/IbTpAIpaBble IBVDKCHUSA, UJEONOTVA
KOTOPbIX OCHOBAaHA Ha HeoMbepaTbHOM BUJIEHUM
TPaXK[JAHCTBA, B KOTOPOM LIeHHOCTb 4e/IOBEeKa CBS-
3aHa C €r0 9KOHOMIYECKOI IPOV3BOAUTELHOCTDIO.
Takyum 06pasoM, K JIHOAAM, KOTOpPbIe HE CUNTAIOTCA
SKOHOMMYECK! IPOU3BOANTEIbHBIMY, HAIPUMeD,
VIMMUTPAHTaM, OTHOCATCA IPEAB3ATO: «AHTUVM-
MUTPALIOHHAs AKTMBHOCTb HAIpaB/eHa Ha TO,
4TOOBI MCKIIOYUTD ONpee/ieHHbIe TPYIIIBI JIOfelt
u3 cepsl pecrieKTabeIbHOTO U IPU3HAHHOTO TPaXK-
IAHCTBA, ¥ 3TY IPYIIIBI ONPefe/A0TCA KaK ayTcail-
fiepbl UMEHHO B OTHOIIEHWN JJeaa Heomnbepab-
Horo rpaxgancTa» [Mankkinen, Evwaraye 2016].

[Tonaraem, 4TO ¥MMeEHHO oOpa3oBaHMe 3aKIa-
IbIBaeT QyHAaMeHTalbHble OCHOBBI /1A IPOTUBO-
IeVICTBUA HACUIbCTBEHHOMY SKCTPEMM3MY M IIO-
3BOJIAET MICKATDh ITYTH, KOTOPble MOIIM ObI TIOMOYb
3aLIUTUTD MOJIOAEXKb OT TOObIX BPEHBIX SABJICHMWIL,
Jie/AIOIVIX YeIOBEKa YA3BYMBIM JL Pas/IM4HbIX pa-
JIVIKA/IbHBIX ¥ 9KCTPEMUCTCKMX Mpeoornit. UToOs!

Moscow Journal of International Law

2 Ha cante MpaButenbctBa GrHAAHAMKM ONy6IMKOBaH OTYET O NpaBax yenoBeka 3a 2014 r. MOHUTOPUHT BbIMOSHEHUS MO-
NOXKEHWIA MEXAYHAPOAHBIX N PerroHanbHbIX 4OrTOBOPOB O MpaBaxX YeroBeKa MNPOVCXOAUT B OCHOBHOM 3a CUET 06paboTKu
nepuognYeckmx OTYETOB, NPEACTaBAEMbIX FOCyfapCTBaMM B COOTBETCTBMMN C YCTAHOBMIEHHOWM o4yepedHOCTbIo. B oTyetax
NpaBUTENbCTBA AEMOHCTPUPYIOT BbIMOJIHEHVIE COMMALLEHNIA Ha HALMOHANIbHOM YPOBHE. B COOTBETCTBIM C 3aMpOCcoOM HaA30p-
HOr0 OpraHa, OCyLLeCTBAALEr0 MOHUTOPUHI cobntofeHns npaB YenoBeka B QUHAAHACKON Pecny6nnke, OTYETHBIN Nepuopg
o paccMaTprBaemMoMy Bonpocy 6bin 3aBeplueH B 2014 1., B CBA3M € YeM 1 Obil MOAroTOB/IEH OTYET. B HacTosLee Bpems 3TOT
OTYeT ABNAETCA AeNCTBYIOWMM AOKYMEHTOM. Meprof NoAroToBKM Cefyiolero otyeta He HacTynun. Cm.: Ministry for For-
eign Affairs of Finland: Government of Finland Human Rights Report 2014. URL: https://um.fi/documents/35732/48132/gov-
ernment_of_finland_human_rights_report_2014/9d777ec6-8977-d2f2-fec3-1d48a60a40e97t=1525859806149  (accessed
19.06.2020).

24 OHCHR: Reply of Finland to the OHCHR's request for information on how protecting and promoting human rights contribute
to preventing and countering violent extremism. URL: https://www.ohchr.org/Documents/Issues/RuleOfLaw/PCVE/Finland.
pdf (accessed 20.06.2020).

% |bidem.

% Cm.: Inmisoikeuskoulutus. URL: https://ihmisoikeusliitto.fi/tyomme/ihmisoikeuskoulutus/ (accessed 29.03.2020).
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JTydllle IOHATD, KaKuM 06pasoM B OuHIAHAMN UC-
HO/b3YIT CUCTEMY TOCYHAapCTBEHHOTO 0Opas3oBa-
HMA 1A OPefOTBPAIeHNs HACUIbCTBEHHOIO 9KC-
TpeMM3Ma, PAaCCMOTPUM METOJbI, IIpUMeHAeMble B
HPOTUBOCTOSHUY SKCTPEMU3MY PETUTO3HOMY.

B rocypapcrsax — wrenax EC Habmogaetcst poct
PENTMO3HON HETePIMMOCTY, AMCKPUMMHALMN 1
HacwA. AKTMBHAsA 3allUTa OCHOBHBIX CBOOOZ,
B TOM 4YNC/Ie PETUTUM WU YOEXKIEHWil, ABIACTCA
KJIIOUEeBBIM (PaKTOPOM I NIPOTMBOAEICTBUY IKC-
TpemusMy. CBoOoza penurum u yoexxjeHuit — mpa-
BO 4Y€/I0BEKa, O KOTOPOM CTPaHbl JOTOBOPM/INCH B
KoHBeHIMN 0 3aluTe IpaB Ye/loBeKa ¥ OCHOBHBIX
cBoboyp 1950 1., a TakXKe APYTUMX MeXTYHAPOLHBIX
KoHBeHIMAX [Bjorgo, Gjelsvik 2015]. Hecobmone-
HJe 3aKPEIUICHHBIX B 3TUX KOHBEHIMAX IOJIOXKe-
HMII TIpeArosaraeT OTBETCTBEHHOCTb 3a HeyBa-
JKeHVe IpaB U cBo6ox fapyrux mopeir. Oco3HaHMe
3TOro TpebyeT NpOAB/IEHMA TEPIMMOCTM KaK Ha
KOJUIGKTMBHOM, TaK U Ha MH[VIBU/IYaIbHOM YPOBHe
[Harkoma 2017]¥. Bo mHorux ctpanax EC npasu-
TeNIbCTBA Pa3padaThIBAOT IONMUTUKY M IIPEBEHTHB-
HbIe IIPOrPaMMbl, @ TAK)XKe Mepbl IPaBOBOII 3aLIUTBI,
HaIIpaB/IeHHbIe Ha OOPBOY ¢ pafuKaaM3aIeit u pe-
JIUTMO3HBIM 3KCTPEMMU3MOM. MHOTIMe U3 [eiiCTBYIO-
VX CTPATEernii yKasbIBaIOT HA BXKHYIO POIb 001Ie-
CTBEHHOT'0 00pa30BaHUSL.

OuHIAHAYA ompepensaeT CBOOOY PeUIUU Kak
OTIIPAaBHYI0 TOYKY I TOCYJAPCTBEHHON HOINTHU-
ku IIITP9%. HecMoTps Ha pOCT BIMSHUS CBETCKUX
LIEHHOCTeNl 1 pasHOOOpasye PelUIuO3HbIX TPaju-
it B puHCKOM 00IIecTBe, IoAaBsioliee 60mb-
IMHCTBO (0KOJIO 68,7 %) GUHHOB — IPUBEPIKEHIIbI
€BaHTe/INYeCKO-TI0TePAHCKOI LIepKBYU (110 JJAHHBIM
Ha 2019 1.)”. Uncno niofieit, He IPMHAJIOKALINX K
KaKMM-TM00 PEeNUTMo3HBIM OOIIMHAM, COCTABIIAET
0K0mo 28,5 %, a OTHOCAIMXCA K OPYTUM PEeJNIN-
O03HBIM O0BeNVHEHNAM — OKomo 2,8 %>, Xora atu
JlaHHbIe He 00s3aTe/IbHO OBOPAT O CIocobax, Ko-
TOPBIMM JTIOAN MAHTUGUIMPYIOT cebsl KaK peInriu-
O3HBIX JM/IM HepPEITUIMO3HbIX, HallMOHAIbHasA (VH-

CKas y4yeOHas IporpaMMa IpU3HAET POJIb PeTUTUN
KaK YacTV MJIEHTUYHOCTYU. 3HaHMe CBOEN 1 APYTUX
peMUIuil pacCMaTpUBaeTCA KaK Ba>KHbIN 3/1EMEHT
B IIOCTPOEHM! LIEHHOCTHBIX OPMEHTUPOB M MMeeT
K/II0YeBOE 3HA4YeHNe JUI IOHVMAHMA COLUATbHOTO
pasHO00pasNsA, AUCKYCCHIL O PETUTUAX U MUPOBO3-
3pEHNAX, a TAKXKe VX PO/IY B ICTOPUY YeTIOBEYeCTBaA.
[To MeXJyHapoOmHBIM CTaHAapTaM o06pa3oBa-
TE/IBHBIN CTaTyC (MHCKOV LIKOJIBHONM CUCTEMBI —
0COOEHHBII, TOCKOJIbKY B HEM €CTb YHUKA/IbHbII
HOJXOJ, K PEIUTMO3HOMY 1 CBETCKOMY 00pa30BaHIIO
B 00/IaCTY 9TUKM KaK YaCTU COfeP)KaHMs y4eOHBIX
nporpamm [Kallioniemi,Ubani 2016:179-191]. B na-
crosiijee BpeMs (pUHCKIE KO/l 00eCIeYnBaoT pe-
NUTMO3HOE 0OpasoBaHue M000J HAIIPaBIEHHOCTH,
ec/y Kypc uMeeT y4eOHblit 1an un ogobpen Haiyo-
Ha/IbHBIM areHTCTBOM 110 06pasoBanuio. Heobxonu-
MOe€ YCTIOBUE — MMHMMYM TPJ YYE€HMKA B IIpefeax
IIKOJIbHOTO OKPYTa, KOTOPbIe TPUHAJIEKAT K STON
PEUTMO3HO OOLIMHE M JKeNAT HOTYYUTb Peyn-
rio3Hoe obpasoBanue. B OuHIAHINM CyljecTByeT
13 yTBepX/JEHHBIX y4eOHBIX HPOTrpaMM IO pesu-
rimosHoMy obpasosanuio [Niemi et al. 2018:420]. B
COOTBETCTBUY C OOLIMMY LIETAMY PEITUTMO3HOTO 1
CBETCKOro 00pa3oBaHIsl B 00/1aCTU STUKM, BCe yde-
HMKM, HE3aBUCUMO OT VIX BBIOOpA PENUTIO3HOTO 00-
PasoBaHA, JO/DKHBI B UTOTe HOTYyYNTb 6a30BOE I10-
HJMaHJe OCHOBHBIX MYPOBBIX PeJIUTHII i CBETCKOTO
muposos3penns [Kupiainen 2020]*.
HacnnbcTBEHHBIN 9KCTPEMU3M He ABJIAETCA HO-
BBIM ABJIeHNeM /11 OVHIAHANY, OHAKO B IOCIIEN-
HIe TOfBI OH pacTeT 1 mpuobperaer HOBble (op-
MBI, TIPOHNKAs BO BCe CIOM 0OIeCTBa C MOMOIIbIO
COLMaMbHBIX ceTell. CTAaHOBUTCA OYEBUIHBIM, YTO
TPaJULIOHHBIX Mep OOpbOBI C HACUIbCTBEHHBIM
SKCTPEMM3MOM U PafMKaIi3alyesi, NCIONb3yeMbIX
IPaBOOXPAHUTEIbHBIMM  OpPTaHaMM, HEJOCTaTOY-
Ho. OVMHIAHAUA yHensdeT Bce OoJblle BHUMAHMNA
npoduIakTMYecKuM MepaM B cdepe IpOTUBOfEIi-
CTBMA 9KCTPEMM3MY ¥ PajjyKaIM3alny, yrayomnseT
COTPYAHUYECTBO BCEX CTYXO, BOB/IEYEHHBIX B 3TOT

7 Cm. Takxke: OHCHR: Reply of Finland to the OHCHR's request for information on how protecting and promoting human
rights contribute to preventing and countering violent extremism. URL: https://www.ohchr.org/Documents/Issues/RuleOf-
Law/PCVE/Finland.pdf (accessed 20.06.2020).

% Finnish National Agency for Education: Finnish Education in a Nutshell. URL: https://www.oph.fi/sites/default/files/docu-
ments/finnish_education_in_a_nutshell.pdf (accessed 20.06.2020).

2 Official Statistics Finland. 2019. URL: http://pxnet2.stat.fi/PXWeb/pxweb/en/StatFin/StatFin__vrm__vaerak/statfin_vaerak_
pxt_T1rx.px/ (accessed 15.02.2021). Mocne oTKpbITMA 6a3bl AaHHbIX HEOOXOANMO BbIGPaTh MNapameTpbl ANnA oTobpakeHnaA
nHbOpPMaLK 3a onpefeneHHbIN Neprog,.

% |bidem.

31 Cm. Takxe: Finnish National Agency for Education: Finnish Education in a Nutshell. URL: https://www.oph fi/sites/default/
files/documents/finnish_education_in_a_nutshell.pdf (accessed 20.06.2020).
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IPOIIeCC, VICIOMb3Ys UX PeabHbIl MOTEHIMAT KaK
UL pelleHNs HAaCYLUIHBIX Ipo6jeM 6e30macHOCTH,
TaK U JyIA1 JOCTYDKEHNUSA YCTONYMBBIX JOITOCPOYHBIX
pesynbraros B [111P9*. B Ounnauackoit Peciy6nn-
Ke IPEeBEHTUBHbIE Mepbl OCHOBAHBI HAa LIMPOKOM
MEe>XBeJIOMCTBEHHOM B3ammopelicTBun. Pabora op-
raHmsanmii, 00ecreYnBalNIIMX IPOTUBOJEIICTBIE
HaCW/IbCTBEHHOMY 9KCTPEMM3MY B COOTBETCTBUM C
HanmonanbHOI IpOrpaMMoii 1o IpefoTBPaLIeHIIO
U HpPOTUBOJENCTBMIO 9KcTpeMusMmy [Mankkinen
2018]*, ocHoBbIBaeTcss Ha (DAKTUYECKUX HAHHBIX,
HOJTy4eHHbIX OT MYHMIMIIATbHBIX M IPYTUX CTYXKO6™.

OmnbiT OMHIAHAUY TOKA3bIBAET, UYTO CYIIECTBYeT
KOPPe/IALYA MeXXY TeHIePHbIM PaBEHCTBOM U CHI-
)KEHVeM YPOBHS HAaCUJIbCTBEHHOIO SKCTPEMM3Ma.
O61uecTBO, Iie 0beceunBaeTCs TeHjepHOe paBeH-
CTBO ¥ OTKPBITOCTD, @ TAK)Ke LIMPOKOE yJacTie Bce-
IO HacCeJIeHNA B XXM3HM CTPAHbI, MEHee IIOIBEPIKEHO
HaCW/IbCTBEHHOMY 3KCTpeMusMy. PacimpeHne npas
¥l BO3MOXKHOCTeJ! SKEHIIMH, MX y4acTye B IIpolecce
IPVMHATHUA PelleHNni 0COOEHHO BaXKHBI, KOTa peyb
UJET O IPefoTBpalle N HaCUIbCTBEHHOTO 9KCTpe-
mmama [Kupiainen 2020]*. On nporseraer B cpefie
MaJIOTPaMOTHBIX JMMMWUIPAHTOB, B OCOOEHHOCTM
Cpefy XEeHIIVIH, KOTOPbIe VCIIONb3YIOTCA paiuKalb-
HBIMJ IIPOIIOBEJHMKAMM B KadecTBe O/1arofjapHoii
aypuropun. IloBbllleHVe YPOBHSA TI'PaMOTHOCTH,
BO3MOXXHOCTY HapaBHE C MY)XYMHAMU IIPYHIMATb
ydacTue B SKM3HU CTPaHBI BbIPAOaThIBAIOT y JKEH-
IIVH MMMYHUTET K pajMKaabHBIM UJesAM, PacIpo-
CTpaHAEMbBIM 3KCTPEMUCTAMIL.

B ¢unckoM obuiectBe, 1 9T0 HEOOXOZUMO OT-
MeTUTb, PaBEHCTBO IOJIOB ABJIAETCSA HeOTbeMIIe-
MOJI 4acTbI0 MMPOBO33PEHVA HACENCHNA U VMeeT
[IOCTAaTOYHO TTy6OKMe MCTOpUYecKue KOpHU. BbIB-

mast foMpadotHuia MuitHa CyUtaHIsis craa mep-
BOI1 XEeHIMHOI-MUHUCTpOM OUHIAHIUYN U OfHOM
U3 LEHTPAIbHBIX JKEHCKUX (QUIYp B PYKOBOACTBE
Counan-geMoxkparudeckoit mnaptun  OUHIAHAUM
1920-1930-x rr. CytanHnss ObUTa OFHON M3 Iep-
BBIX )KEHIIVMH-/IEITyTaTOB B MUPE, €€ IIapJaMeHTCKas
IEeATENIbHOCTb NIPOJO/DKANACh HA NPOTHKeHuM 38
co3BbIBOB — ¢ 1907 mo 1947 rr. [Mankkinen 2017]%.
Tpaguuym reHepHOr0 paBeHCTBA COXPAHANOTCA U
IO Celi JIeHb: CerofHs KabyHeT MUHUCTPOB (GpUHCKO-
o IIPaBUTENbCTBA BO3IIAB/IAET XKEHIMHA — 34-71eT-
Hss1 CanHa Mapun?’.

CucreMy 6e30macHOCTM ¥ IIPOTMBOJECTBUA
HACU/IbCTBEHHOMY 3KCTPEMU3MY B TOCY[apCTBax —
yenax EC TpyznHO obecrieunTs 6e3 MeXTyHapOHO-
ro B3aumopeiicteus. [lo muennio Ouunaupun, EC
UIpaeT KII0YeBYI0 pOib B (OPMUPOBAHUN MEXY-
HApOJIHOTO COTPYJHMYECTBA, YKpeIUlAd [eiiCTBY-
IOLIYIO CHCTEMY YIIpaB/IeHNA M, KOIZla 3T0 HeobXo-
nuMo, pedopmupys cucremy TIPS mpu ycnosun
COOMIOIeHNA ~ OCHOBOIOJIATAOIVX  IPVMHIIMIIOB
Opranmsanyy O6bemuuenHbix Hanmit [Kundnani,
Hayes 2018]*. YBaxeH1e K MeXYHAPOTHOMY IIPaBY
U IOOLIpEHNE JeMOKPATIY, BEPXOBEHCTBA 3aKOHA 1
CoO/TIOfieH sl YHUBEPCATbHBIX HOPM B 00/1aCTy TIpaB
4eJIoBeKa JO/DKHBI ObITh B IIEHTPe BCeX AeCTBUI
EC. He MeHee BaykHO COXpaHUTD BefyIyio poinb EC
B OpraHM3alMM TYMaHUTapHOJ IIOMOIIM U peannsa-
LM YCTOMYMBOTO pasBuTyA Ha nepuop o 2030 . B
cooTBeTcTBMU C [TaprokckuM cormamenem®.

B IIporpamme npepcenatenbctBa OUHAAHAUN B
Cosere EBporeiickoro corosa noguepkuBaeTcs, 4To
yeumust EC criocoO6CTBYIOT MMPY U CTaOMIBHOCTH.
B cootrBercTBNU ¢ [106anbHOI crparerueit EC, on
JIO/DKeH ObITh >KM3HECIIOCOOHBIM HAapTHEPOM s

Moscow Journal of International Law

32 Council of the European Union: Sustainable Europe - Sustainable Future Finland’s Presidency Programme. URL: https://
eu2019.fi/documents/11707387/14346258/EU2019FI-EU-puheenjohtajakauden-ohjelma-en.pdf/3556b7f1-16df-148c-6f59-
2b2816611b36/EU2019FI-EU-puheenjohtajakauden-ohjelma-en.pdf (accessed 30.03.2020).

3 Cm. Takxke: Kansallinen vakivaltaisen radikalisoitumisen ja ekstremismin ennalta ehkaisyn toimenpideohjelma 2019-2023.
S. 7. URL: http://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/162073/SM_2020_1.pdf?sequence=4&isAllowed=y (ac-
cessed 15.06.2020).

3 |bid.S.2.

3 Cm. Takxe: OHCHR: Reply of Finland to the OHCHR's request for information on how protecting and promoting human
rights contribute to preventing and countering violent extremism. URL: https://www.ohchr.org/Documents/Issues/RuleOf-
Law/PCVE/Finland.pdf (accessed 20.06.2020).

% JlaxteeHmaku M. MuiiHa CunnaHnsas — MepBas xeHwmHa-MuHUCTP OuHnanamun. JocTtyn: https://scandinews.fi/society/
story/5218-mijna-sillanpyaya-pervaya-zhenshhina-ministr-finlyandii (gata o6patieHus: 29.03.2020).

7 Nalbantoglu M. Valta on nyt kolmikymppisilla naisilla: Hallitusta johtaa viisi naista, joista nelja on alle 35-vuotiaita. — Hels-
ingin Sanomat. No. 332(43375). URL: https://www.hs.fi/politiikka/art-2000006336841.html| (accessed 29.03.2020).

38 Cm. Takxke: Council of the European Union: Sustainable Europe — Sustainable Future Finland'’s Presidency Programme. URL:
https://eu2019.fi/documents/11707387/14346258/EU2019FI-EU-puheenjohtajakauden-ohjelma-en.pdf/3556b7f1-16df-
148¢-6f59-2b2816611b36/EU2019FI-EU-puheenjohtajakauden-ohjelma-en.pdf (accessed 30.03.2020).

% |bidem.
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IPYTUX PETMOHOB ¥ OpraHusaiyit. IPQeKTrBHOE
COTPYAHMYECTBO B obnacTy 6e3omacHoCcT u 000-
POHBI YKpeIUIeT COMMAAPHOCTb MEXHAY TOCyHap-
crBamMm-wieHaMu™.

OUHIAHANA OCY)KZIaeT pafjKalN3alMio U Ha-
CUJIBCTBEHHBINI SKCTPEeMNU3M BO Bcex (opMax 1
HOAepXKMBAeT MHEHMe, YTO STY SABJIEHUA Hpef-
CTaBJIAIT c060i1 CEpbe3HYI0 YTPo3y 6€3011acHOCTH.
OuHIAHAVA IPUAAET BaXKHOE 3HaYeHMe 9 eKTUB-
HOMY MHOTOCTOpOHHeMY coTpynHmudectBy ¢ OOH,
EC, Cosetom Epomnbr 1 OBCE, a Taxxe gpyrnMun
MeXX/JYHapOJHBIMI OPTaHM3AUMAMIU /A IPOTUBO-
JIeVICTBUSA YTPO3aM HACUIbCTBEHHOTO SKCTpeMIU3Ma
u pagykamsauun'. Ytobsl 6bITh 3¢ PEKTUBHBI-
MM ¥ 3aKOHHBIMM, /TI00ble Mepbl II0 60pbbe ¢ Tep-
pOpM3MOM, MeXIYHApOAHbIE WIVM HAIVMOHA/IbHBIE,
JIODKHBI COOTBETCTBOBATb HOPMaM MEXJyHapOf-
HOTO TYMAaHMTApHOTO IpaBa ¥ He HapyLIaTh IIpaBa
6exen1eB. MMHICTEpPCTBO MHOCTPAHHBIX [/ KOOP-
muHUpYeT yyactyie OUHIAHANY B MEXAYHAPOTHOM
COTPYAHMYECTBE 1O 6Opbbe ¢ TeppOpU3MOM 1 Ha-
CU/IBCTBEHHBIM 3KCTPeMU3MOM ™.

B HanuoHanbHOM IIaHe JIEMICTBUIL IO NIPEJOT-
BpAlLlleHNI0 HACWIbCTBEHHOM pafjKaln3alyum 1
akcTpemusMa B Ounysiazckoit Peciybnuke [[lonro-
menn 2017:143-148] naHO ompepeneHne Teppo-
PU3MY: «3TO BCEIZla HACH/IbCTBEHHBIN 9KCTPEMU3M.
Ompepenenne TeppOPUCTUYECKOTO IPECTYIIEHNA
3aKpeIUIeHO B YTOJIOBHOM Kopekce DUHIAHAUM.
Teppopuctudeckoe Hacwame ABIAETCA IIOBCTaH-
YeCKMM, HAlleJIeHHBIM Ha TOCYAApCTBO M MEXY-
HapopaHble opranusauuy»*. Ilo muennto PuHIAH-
VM, HACWIbCTBEHHBIN 3KCTPEMU3M M TeppOpU3M
CBsI3aHBI MEXJy CO0OJI, M MepbI IPOTUBOJEICTBISA
9KCTPEMM3MY MOXKHO ¥ HeO0OXOAMMO UCIIONb30BATh
HapsA#y ¢ MepaMy, IPMHVMaeMbIMI il 60pbOBI C
TepPOPU3MOM.

4 |bidem.

5. BsanmopeiictBue ®uHIAHINN
C MEeXIYHAPOFHBIMM OPTaHN3 AL AMM

Yenma OUHAAHANM HA MEXKIYHAPOJHOM YPOB-
He no IIIIP9 pgocTaroyHO ApKO HEMOHCTPUPYIOT
B3aJMIMOJIelICTBIE C MEKIYHAPOJHBIMY OpTraHN3al -
avu 1 EC. OMHNAHANA NPU3HAET KIIIOYEBYI0 PONb
Opranmsaiyy O6benyHeHHpIX Haumit kak 1710-
6anpHOrO popyma 1o aKTUBU3ALUM MEXIYHAPOJ-
HOTO COTPYAHMYECTBA B 60pbbe ¢ Teppopu3MOM 1
9KCTPEMM3MOM, 4TO CIOCOOCTBYeT 3P PEeKTUBHOMY
OCyIIeCTBIeHNIO [7106a/TbHOI KOHTPTEPPOPUCTIYE-
ckoit crpaternn OOH. @uunsanpus paruduuypo-
Ba/la YeTHIPHAMIL[ATh AHTUTEPPOPUCTUYECKUX KOH-
BEHIMII ¥ IIPOTOKOJIOB, 3aK/IIOUEHHDIX IIOfl ATUIO0M
OOH™.

B ampene 2019 r. GunHAAHAUIO TTOCETUIA fieTe-
ranus MCIOMTHUTENIBbHOTO AupekTopata KoHTpTep-
popuctnyeckoro kommrera (MIKTK) OOH Bo
I7IaBe C MOMOILIHMKOM [eHepanbHOTO ceKkpeTapsA 1
VICTIOTTHUTENbHOTO JypekTopa Mumena KonmHkca.
[lenp BU3NUTA 3aK/II0YA/NACh B OLlEHKE BBINOTHEHMA
OunnAHAMel! peKoMeHJauuii, npeanoxeHHbx Ko-
MuTeTOM B MIoHe 2012 I. BBIIO OTMEYEHO BHINIOHE-
Hue Ounnanpneit pesomonnit Cosera besonacHo-
cr OOH 1373 (2001), 1624 (2005) n 2178 (2014)*,
KOTOpbIe TOBOPAT 00 YCMIUAX «MEX[YHApOJHOTO
coobulecTBa 1A IpPefyNPEeXAeHNs TeppopusMa
U TIPOTUBOJEIICTBMA €My, B YaCTHOCTH, Ha OCHOBE
paspaboTKM MeXTYHapOZHO-IIPABOBBIX JJOKYMEH-
TOB 0 60pbOE C TepPOPN3MOM, IIPM3BAHHBIX IOMOYb
rOCyapCTBaM KOJIEKTMBHO 60POTHCA € 3TON YIpo-
30i1»* U O TIPOTUBOJENICTBUM SKCTPEMU3MY B TOM
yycrie. IIpu3HaHBI MONE3HBIMU COTPYRHMYECTBO 1
ydacTye B/acTeil, OOLIMH ¥ TPaXEZAHCKOro oOlile-
CTBa B IIPeJOTBpPAIleHN!) HACUIbCTBEHHON pajyKa-
musanyy B Ounanaanun [Mankkinen 2017].

4 Council of Europe Committee on counter-terrorism (CDCT): Profiles on counter-terrorism capacity. Finland. November
2019. URL: https://rm.coe.int/profile-2019-finland/168098f518 (accessed 15.06.2020).

42 |bidem.
4 |bidem.
4 |bidem.

4 CMm. nogpobHee: CoeT besonacHoct OOH: Pesontouma 1373 (2001), npuHatas Cosetom besonacHocTn Ha 4385-m 3a-
cepaHum 28 ceHTAbpa 2001 r. JocTyn: https://www.unodc.org/pdf/crime/terrorism/res_1373_russian.pdf (gata obpatieHus:
15.06.2020); CoeT bezonacHoct OOH: Pesontoums 1624 (2005), npuHaTaa CoBeTom be3onacHocT Ha 5261-m 3acefaHum 14
ceHTAGpPA 2005 r. ocTtyn: https://undocs.org/ru/S/RES/1624(2005) (aata obpaLyeHna: 15.06.2020); CoseT besonacHocTy OOH:
Pe3sontoumsa 2178 (2014), npuHaTaa CoeTom be3onacHocTy Ha 7272-m 3acefaHuu 24 ceHTtabpa 2014 r. JocTyn: https://www.
undocs.org/ru/S/RES/2178%20(2014) (aaTa obpaLieHmsa: 15.06.2020).

4 OpraHuzauna O6beanHeHHbIX Hauwmii: KoHTpTeppopuctniecknini KommteT 1 ero MicnonHutenbHbIi anpekTopat. A63.1.
Loctyn: https://www.un.org/sc/ctc/wp-content/uploads/2015/09/CTED-press-kit-2016-RUSSIAN.pdf. (nata obpalueHus:
19.06.2020).
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Baaumopeiicteue Puunanpuu u EC B chepe
COBEpIIECHCTBOBAHMA HOPMATUBHO-IIPABOBOTO pe-
TYIMPOBAHUA TIOATBEPXKJAETCA, N0 HAIleMy MHe-
HIIO, JIeMOHCTpareil 3QpQeKTUBHOM peannsalyn
KOHTpTeppopuctudeckoit crparernn EC, a Taxxe
Crparernn EC mo 6opbnbe ¢ papuxanmsanyeir u
Bep6O0oBKOII TeppopuctoB. Kpome Toro, Ouumsauans
nonHocTbio BbimonHua [Iupextusy (EC) 2017/541
EBpormeiickoro mapnamenta u Coseta oT 15 mMapra
2017 1. o 60pbbe ¢ TeppopusMoM u 3ameHe Pamou-
Horo pemenns Cosera 2002/475 1 BHeCeHUM U3Me-
Henwuii B Pemenne Cosera 2005/671 [Koster 2020].

Ounnanpna noppep>xnusaeT ponb u Bkaaj Co-
Beta EBpOmBI B 067acTM TIpeynpexaeHnsa 1 mpe-
CeyeHMs TeppOpU3Ma Ha OCHOBE CBOEII IIPUBEPIKEH-
HOCT) JIeMOKPATUM M COCPEJOTOYEeHMA BHUMAHMNA
Ha IpaBax 4enoBeka. CTpaHa aKTMBHO Y4YacCTBYeT
B pabore Komurera Cosera EBpomsl mo 6opsbe ¢
TeppopusMoM 1 pabounx rpymnnax Cosera EBpormnbr,
3aHMMAOLIVXCSA BOIPOCAMH, CBA3aHHBIMMI C TePPO-
pusmoM. B 2008 r ®unnaxpus parnuiyposana
Konsennuio Cosera EBpomnbl o npenynpexieHun
Teppopusma (2005 r.)*.

Ounnanpna npusHaer BaxHyw ponb OBCE B
obecriedeHNN MeX[JYHapPOZHON CTaOMIBHOCTY M1
HOJIepXKVBaeT OCHOBAHHBII Ha COOMIOEHNN IpaB
4e/lOBeKa M BEPXOBEHCTBE 3aKOHA KOMIUIEKCHBII
noaxox K 6oppbe ¢ TpaHCHALMOHATBHBIMU YTPO-
3amy, BKIovass TeppopusM. IIpaBurenbctBo Pun-
naHpuy nonaraet, yro ycunua OBCE HampasieHb!
Ha pa3paboTKy M paTUPUKALNI0 YHUBEPCATbHBIX
aHTUTeppopucTHYecKux Mexanusmos I1I1IP3 u oka-
3aHUe TOAfIePXKKM TOCYapCTBAaM-YYaCTHUKAM B UX
peamzanyn®.

Ioppepxusaem Touxy 3penns T. A. Kopuunosa,
KOTOPBIII CUMTALT, YTO «paspaborTka u paTuduka-
1M1 MaTepya/IbHBIX Y IPOLIeCCyaTbHBIX HOPM MEX-
JIYHapOJJHOTO IIpaBa, HAIPAaBJIEHHBIX Ha CO3JaHMeE
KOHCOMUJMPOBAHHBIX U 3(eKTUBHBIX MPaBOBBIX
HOJXO/I0B B IIPOTMBOCTOAHNY SKCTPEMU3MY U Tep-
popusmy», [Kopammos 2011:109-112] crioco6¢TBy-
I0T COBEpPIIEHCTBOBAHUIO HOPMATVMBHO-IIPABOBOTO
peryIMpoBaHNsa COOTBETCTBYIOLIEH JieATeTbHOCTI

EBpomeiickoro cowosa B menoM 1 PUHIAHACKON
Pecniy6nmyky B yacTHOCTH. [JaHHbIN Te3MC BIIOHE
npuMeHuM K B3aumopeiicTsuio Ounmangun u EC B
chepe MMIIEMEHTALMN TTPAaBOBBIX HOPM EBpocoro-
3a B 3akoHoparenbcTBo Ounmanayn B cpepe ITTTPI.

ITposenennsiit ananus pericteuit EC o ycrpa-
HeHUI0 (PaKTOPOB IIPAaBOBOTO XapaKTepa, BO3HMKA-
IOLIMX 13-33 Pas/INunii B HALMOHATbHOM 3aKOHOJIa-
TE/IbCTBE T'OCY[APCTB-YIEHOB U IIPENATCTBYIOIMX
(bOpMMPOBAHUIO €IVMHOTO MOAXOA K OCHOBAM IIO-
JIUTUKNA TOCYFAPCTB B cdepe HPOTUBOAEIICTBUA
TeppOpU3My M SKCTPEMUCTCKON JeATeNTbHOCTI,
H03BOJISIET TIPENIONOXKNUTD, YTO HAIIPAB/IeHUe YCU-
ymit BacTHBIX cTpyKTyp EC BbIOpaHo BepHO.

HacunbcTBeHHbBI skcTpemusM Ha yposHe OOH
paccMaTpuBaeTcsA KaK yrposa MUPOBOIO MacIITa-
6a°!, Ipy 3TOM He CYILIeCTBYeT OOI[ePU3HAHHOTO
OIpefie/leHNsl HACMIbCTBEHHOIO 3KCTPEeMU3Ma, C
KOTOPBIM OBI COITIACH/INCH BCE TOCYAPCTBA — YJIe-
Hbl Opraunsanyy O6bennHennbix Harmit. B cnydae
«IIPM3HAHVA KaKOTro-/MO0 fIesHNA YIPO30i MeX/Yy-
HapOJHOMY MUpPY U 6e30IacHOCTM, TOCYAapCTBa
paspabaTbIBalOT MEXK/[YHApOJHO-IIPAaBOBbIE MeXa-
HM3Mbl HPOTUBOJEVICTBUA IOJOOHBIM JEAHUAM»
[Opnosa, Mumanpyenko, ITanex 2008:18-24]. Ilo
HalleMy MHEHIIO, HECMOTPSI Ha Pas/INyys B TEPMU-
HOJIOTMY U IIPABOBBIX OIPefe/eHNAX SKCTPEMU3MA,
B EC ocymiecTBieH efyHbIll IIOAXO K BBIPaOOTKe
MeXaHM3MOB NPOTMBOJENCTBIUA HACUIbCTBEHHOMY
9KCTPEMM3MY M pafiMKaau3alliy, YTO laeT HaJIexXy
Ha BBIPAaOOTKY B Oy/AyIleM YHMBEpPCalIbHOTO OIpe-
fle7ieHNs 9KCTPeMM3Ma M YCIIELIHOTO IIPOTHUBOfEN-
CTBUSA €MY.

Yewmusa MeXAyHapoZHOTo coobIiecTBa Halpas-
JIeHBI Ha TPOTUBOJEIICTBIIE TaKOV KpaliHeil popme
3KCTpeMNU3Ma, KaK BOMHCTBYIOLIMI (HAaCU/IbCTBEH-
HbIIT) 9KCTpeMM3M. HacuibCTBeHHDIN 9KCTPeMusM
HeceT yrpo3y MUpPY U 6€3011aCHOCTH, @ 3HAYNT, 60Pb-
6a c HUM BXOZUT B Cepy MeXAYHAPOSHO-IIPAaBOBO-
ro corpygamndectsa. CornacHo YcraBy Opranusa-
i O6benyHeHHbIX Hanmii, rocymapcrsa 06s13aHbI
COTPYJHMYATb II0 BOIPOCAM IIOAJEpKaHUA Mupa
[OpnoBa, MumanbueHko, [Tamex 2008:18-24].

47 Cm. Takxe: Council of Europe Committee on counter-terrorism (CDCT): Profiles on counter-terrorism capacity. Finland.
November 2019. URL: https://rm.coe.int/profile-2019-finland/168098f518 (accessed 15.06.2020).

“ |bidem.
4 |bidem.
0 |bidem.

51 TeHepanbHasa Accambnes OOH: goknaa leHepanbHoro cekpetapsa OpraHu3aummy o6befiIMHEHHbIX Haumi «[naH aencTBrn
no NpeaynpexXaeHnio HACUbCTBEHHOTO SKCTpeMm3May. 24.12.2015. Ooctyn: https://undocs.org/ru/A/70/674 (nata obpatue-

HuA: 18.06.2020).
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6. 3akmTroueHne

Y4unTbiBasd BBIIEN3TOKEHHOE, MOXXHO Cle/IaTh
BBIBOJI, YTO OPraHbl ¥ MHCTUTYTHI Bractu EC, uc-
nonp3ys ['OBY-P, BnomHe ycmemHo oleHMBAaIOT
ypOBeHb 0e30IacCHOCTM M IIOTPEOHOCTH TOCy-
flapcTB-4/ieHoB 1 EBpocosa B 1ieloM B paspa-
60Tke 3P PEeKTMBHBIX Mep IO MPeJOTBPAIIEHNIO 1
IPOTUBOJEIICTBIIO PafINKa/IN3aLIUYU Y SKCTPEMUSMY
Ha HALMOHATbHOM I HA/IHALMOHAJIbHOM YPOBHE.
[ToMrMo KOHTpONIA M peKkoMeHpaluii, opransl EC
OKa3bIBAalOT (VMHAHCOBYIO HOINEPXKKY PasINYHBIM
[IpoeKTaM, Hanpas/ieHHbIM Ha I1ITP3.

OuHNAHIMA aKTUBHO MUCIIONb3YeT IIOTEHIU-
a/l MEeXKJYHApPOJHbIX OpraHM3aLuil [yid pasBUTUA
COOCTBEHHBIX IPOTPaMM IO IIPOTHBOZAENCTBIIO
HaCUIbCTBEHHOMY 9KCTPEMM3MY: Halpumep, obpa-
30BaTe/IbHBIX IIPOrPaMM II0 3alIMTe IIpaB YenoBeKa
M OCHOBHBIX cB0OOf. TpymHO IepeoLeHUTb POJb
TeHJIEPHOTO PAaBEHCTBA KaK MHCTPYMEHTA IIPOTHUBO-
IefiCTBYA BIMAHUIO PAJMKATIOB U HACU/IbCTBEHHDBIX
3KCTPEMMUCTOB B Cpefle UMMUTPAHTOB.

ITporuBopeiicTBME HACUIbCTBEHHOMY 3KCTpe-
Mu3My B EBpOIIENICKOM COI03€ IIOCTPOEHO Ha OCHO-
Bononararomyx npuHuunax Opranmsanym O6b-
enuHeHHbIX Hanuit n peannsyercs 10 HECKOIBKUM
HaIpaB/IeHNAM: YITyO/IeHNe COTPYHUYECTBA U B3a-
MMOJEICTBYA MEXY pPasINYHbIMI 3aHT€PeCOBaH-
HBIMM CTOPOHAMI ¥ KOHKPETHBIMM IOCYapCTBAMU
- wredamn EC; passutne nomutuxu IIIIPS EC, B
TOM YNCJIe IyTeM pa3pabOTKM KOMIUIEKCAa IIPVH-
LUIIOB M PeKOMEHJALMI I/ NpefloTBpalleHus U
IPOTUBOAEICTBIA PaiUKaIN3ALUN U SKCTPEMUSMY
Ha ypoBHe EBpocoio3a, MeX/yHapOHOM 1 HALVO-
Ha/IbHOM YPOBHSX.

Ha mexxpynapopnoMm yposHe IIIIPS ocymect-
B/IA€TCA 33 CYET B3aMMOJEICTBYA 1 IIPABOBOTIO CO-
tpysandectBa ¢ OOH, OBCE, a taxxke patnduka-
LM MK YHAPOJHBIX COITIAIEHNII, HallpaB/IeHHbIX
Ha CO3/jaHye KOHCOMUVPOBAHHDIX 11 9P PeKTUBHBIX
IPAaBOBBLIX IIOJXOM0B M/ HPOTUBORENCTBUA 3KC-
TPEMU3MY.

Opranpr  EC, wucnonn3ys I'OBY-P, onenusa-
I0T YPOBEeHb 0€30IaCHOCTM M IOTPEeOHOCTH TOCy-
flapcTB-4ieHoB 1 EBpocorsa B LieloM B paspa-

Cnucok nureparypbl

1. OonrowewnH MN.C. 2017. HaumoHanbHbIA NnaH AenCcTBUN
no NpefoTBPaLLEHNIO HACUbCTBEHHOW pafuKanmsaumm
1 3KcTpeMmnsma B QuHnaHgckol Pecnybnvke. — BecmHuk
Bcepocculickoeo UHCmumyma noeblweHUsA K8anupuKka-
yuu compyoHuko8 MuHucmepcmaa sHympeHHux des Poc-
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60TKe 3P PEKTMBHBIX Mep IO MPeJOTBPAIIEHNIO 1
IPOTUBOJEICTBIIO PafiKaIN3aLUy Y SKCTPEMU3MY
Ha HAIL[MOHANbHOM I HA/IHALMOHAJbHOM YPOBHE,
a TaKe obecreunBaOT (HMHAHCOBYIO HOJEPXKKY
Pas3/INYHBIX IPOEKTOB, HaIlpaBlIeHHbIX Ha [1ITP3.

Ha HanuoHanbHOM YypoOBHE B IPAKTUYECKON
peanusaLyy IIONOKEHWI, IPUMEHAEMbIX B cepe
HIPOTUBONECTBMA 39KCTPEMM3MY, I10KA3aTe/IbHbI
ycunus, npepnpruHumaemble OunnAnHpckoit Pecry-
OmuKoit i obecriedeHNs 3alUIEeHHOCTH, PaBeH-
CTBa, JOCTYIHOCTYM OOpasoBaHMA, BO3MOXXHOCTI
3aHATUA PYKOBOIALIMX JIO/DKHOCTEN, B3aUMOJEN-
CTBUA C MEXJYHAPOSHBIMU OpraHmsanusaMu. Bce
3TO JIaeT JIIAAM YBEPEHHOCTD, YTO MOXKHO obecIie-
4UTh B OyAylleM [eMOKpaTM4ecKoe TOCYAapCTBO
PaBHBIX BO3MOXHOCTeil. OueHb BakeH 00Opas3oBa-
TeJIbHBIII IPOIlecC B KadecTBe QyH/JAMEHTA JIIA 3a-
IIUTbl MOJIOZIEXY OT BIMAHUA UIEONOTUY HACUIIb-
CTBEHHOTO 9KCTpeMmM3Ma U A (GOpMUPOBAHNA
MeX/JYHApOJHBIX CTaH[APTOB B 00pa3oBaTeIbHBIX
IporpaMMax B 0671aCTU STUKM Y PETUTMO3HOTO BOC-
muTanuA. OnblT OUHIAHANY, TIpeXfe Bcero, fe-
MOHCTPUPYET IO3UTUBHBII pe3y/IbTaT IIPY UCIO/Ib-
30BaHMM MeXKceKTopanbHoro nopxona B [II11P3 EC,
a TeHJepHOE PaBEHCTBO U OTKPBITOCTD CIIOCOOCTBY-
10T COBEPIIEHCTBOBAHNIO HOPMATMBHO-IIPaBOBOIO
perynmmpoBaHusa feAtenbHoCcTH EBpomeiickoro co-
103a B 1jenioM 1 PuHnsaHcKoi Peciybnuky, B 9act-
HOCTH, B cepe IPOTUBOJEIICTBYA SKCTPEMU3MY.

®uHckasa Mofenb 00pa3oBaTeIbHbIX CTaHIAPTOB
00y4eHs STUKE V1 PETIUTMO3HOTO BOCIIUTAHYI; TIOf-
rOTOBKA IIPOrpaMM IO M3Y4eHMIO IIpaB yenoBeKa U
O3HAKOMJIEHNE C UX COOIOfeHNeM Ha HalVIOHA/Ib-
HOM, €BPOIIEVICKOM ¥ MEXIYHAapOJHOM YPOBHAX;
¢dokycupoBanye obmiecTBa Ha HEOOXOZMMOCTH
UMeTb aJieKBaTHbIEe IPeJCTaBIeHUA O MeXIyHa-
POJHBIX M PETMOHA/IbHBIX JJOTOBOPAX O IIpaBax dye-
noBeKa, 3akoHopiarenbcTBe EC M HalOHa/NIbHOM
3aKOHOJATeNIbCTBE MOTYT OBITb JCIIO/Nb30BAHBI B
Poccuiickoit @epepalun B KauecTBe NPeBEHTUBHBIX
mexanusmos [1ITPO. ITonaraem, uto onbiT OUHIAH-
VIV B MEKBEJOMCTBEHHOM COTPY/JHUYECTBE B Ce-
pe NpOTUBOJENCTBUA 3KCTPEMMU3MY TAKKe MOXKET
OBITD IOJIE3€H I COBEPIIEHCTBOBAHMA IIPABOBOI
cucrembl Poccun.

cutickoli ®edepayuu. N°4. C. 143-148.
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