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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbl topucT Poccunitckon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblit 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

baxTuap Pancosnuy TY3MYXAME OB

3acnyxeHHbii1 opucT Poccuitckon Oepepaumnm, KaHAUAAT IOPUANYECKIX HayK,
BeAYyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckan akagemma MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

AcnaH XyceinnHosuy ABALLUA3E
3acnyeHHbli topucT Poccuniickon Oepepaumy, LOKTOP PULNYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kadpeapoi MexxayHapoaHoro npaea, Poccninckni

yHUBepcuTeT ApY6bl Hapoaos (Mockaa, Pocculickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbln npodeccop LLIkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. IxoHa daBapaa Ooynepa, YHBepcmTeT WITaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

Cepren Bnagummnposny BAXUH

[OKTOP loprANYeCcKnX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
MeXayHapoaHoro npasa, CaHKT-leTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-llemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

npodeccop, LLikona npasa n nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

Jlapuca BnagucnasosHa BEPEVHA

KaHAWAAT PUONYECKUX HaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapogHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockea, Poccutickas ®edepayus)
Ceprein Anekceesny ETOPOB

LOKTOP 0PUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXxayHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa MiBaHoBHa MIBAHYAK

LIOKTOP I0pVANYECKIX HayK, MTpodeccop,

npodeccop Kapeapbl MeXxAYHaPOJHOIO YaCTHOMO

1 rpaxgaHckoro npaea um. C.H. Jle6epeBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapPOLHbIX OTHOLWeHW (YHuBepcuteTt) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi topucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

Moscow Journal of International Law « 4. 2020

MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

AnaTtonuii Bacunbesuy TOPKYHOB

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbIV
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0prANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyJapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»xeHHbIx Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHuBepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap Uropesny MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopyccknii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcra (Acmana, Kazaxcman)

FenHapuin MNeTtposuy TOJICTOMATEHKO

[LOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOoAHO-NPaBoOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Poccutickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT PUANYECKMX HayK, NpeaceaaTenb,
MexayHapogHbiii coto3 lopuctoB (Mockaa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi opucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaunn B
lOxHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepayus)



Anekcen Anekcangposuy KOCTUH

KaHAMAAT lopUaNYEecKUX HayK, npodeccop, 3aBefytowmnii kadeapon
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

WBaH NBaHoBuy KOTJIAPOB

[IOKTOP oprANYECKNX HayK, npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

Li3sHu3ton KYAH

npodeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKINX NCCNefoBaHNiA, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii UpnHapxosuy KYPIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kkadeapbl
MeXJyHapOoAHOro 1 eBponeinckoro npasa, KazaHckuii (MpuBomxcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas Gedepayus)
Amutpuit KonctaHtnHosny JIABUH

NOKTOP 0pUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro npasa,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockea, Poccutickas ®edepayus)

JleB Anekcangposuy JIASBYTUH

[OKTOP toprANYEeCcKnX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
MeXyHapOAHOrO 1 eBPOMeCKoro Npaga, YpanbCKui rocyAapCTBEHHbIN
lopuanyeckmnii yuusepcuteT (Ekamepurbype, Poccutickas ®edepayus)
EBrenui Mpuropbesuy JIAXOB

3acnyxeHHbl topuct Poccuiickon Gepepavum,

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeXlyHapOoAHOro npaga, Poccuiickan TamoxXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeX[lyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW™ (KazaHs, Poccutickas ®edepayus)

Anekcen Anekcangposuy MOUCEEB

LOKTOP IOPUANYECKUX HaYK, BULle-Npe3naeHT, Poccuiickas accoumauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii gyapaosuy MOHACTbIPCKUA

KaHAupaT pranYecknx Hayk, napTHep, lopuanyeckas upma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TaniuH, ScmoHus)

Naypu MAJIKCOO

npodeccop mexayHapofHOro npaea, YHuBepcuter r. TapTy

(TannuHH, cmorus)

Bopuc Usanosuy HEQELOB

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMIN roCyapCTBEHHbIN MHCTUTYT MeXAYHapPOHbIX
oTHolweHwu (YHnsepcuteT) ML Poccun (Mockea, Poccutickas ®edepayus)
Tum MOTbE

NOKTOp NnpaBa, npodeccop Kapeapbl MexyHapOAHOro NpaBga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

NOKTOP I0PUANYECKUX HayK, 3aBefyIOLLVI OTAENOM afAMUHUCTPATUBHOTO 1
BOEHHOrO 3aKoHoAaTenbCTea, Annapat Munnu Megxnuca (MapnameHTa)
AzepbaingaHckoi pecnybnukm (baky, Asepb6alioxat)

Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytolwmnii kKadeaporn
MeX[yHapOAHOro Npaga puanyeckoro epakynbreta, HoBocubmpcKmii
rocyflapcTBeHHbl yHuBepcuteT (Hosocubupck, Poccutickas @edepayus)
Bnapumup Muxannosuy LIYMWUJ1I0B

[OKTOP 0pUANYECKUX HayK, Npodeccop, 3aBeayoLLmnii Kadeapoii MexayHa-
popHoro npasa, Bcepoccuiickas akagemvia BHELHEN TOProBnmn
MuHUCcTepcTBa SKOHOMUYECKOro pa3suTua Poccnn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBny SHTUH

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
eBponenckoro npaea, MOCKOBCKMI rOCYAAPCTBEHHbIN UHCTUTYT
MeXayHapoAHbIX oTHoweHwu (YHuepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI/ CEKPETAPb

AHHa MBaHoBHa EODMMMOBA

Ph.D. (nonnTnyeckne Hayku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HauvoHanbHbIN nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas WwKona
3KOHOMUKWM» (Mockea, Poccutickas Pedepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbli topucT Poccuiickon Oepepaumn, KaHAUAAT IOPUANYECKNX HaYK,
npodeccop, npodpeccop Kadeapbl MeX[yHapOAHOro Npasa,
JOunnomatunyeckasn akagemusa MU Poccun

(Mockea, Poccutickas ®edepayus)
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UMIJIEMEHTALUA TAPAHTUN
EBPOMENCKOW KOHBEHLA MO
NMPABAM YEJIOBEKA B COEPE
BbICbUJIKA MHOCTPAHHDbIX TPAXKAAH

B NMPABE EC

BBEJJEHME. B nacmosiuiee 6pems 6 mupe, U 8 0co0eH-
Hocmu 6 Eeponetickom coro3e, 060cmpuncs muepayu-
OHHBILL KPUBUC, 4O NPUBOOUM K OUCKYCCUAM 00 U3Me-
HeHUU 100X0008 K NPABOBOMY  peyNUupOBaAHUI0
npebbleaHus uHocmparHvlx epaxoan. Tak, 6 pamkax
EC nposooumcs axmueHas paboma HAO ouepeoHol
pepopmoii [Ipocmparcmea c60600vL, be3onacHocmu u
npasocyous, exmouas Obujeesponetickyro cucmemy
npedocmasnenus ybexcuwa. Kpome moeo, euje ¢ mo-
Mmenma ecmynneHust 6 cuny /luccaborckoeo 002060pa 6
2009 e., na Esponetickuii co03 6vina 803710%eHa 005-
3AHHOCMb 1O npucoeduHenuro k Koneenuyuu o sausume
1pas 4enosexa U 0CHOBHbIX C60000 6 Kaectnee KOsieK-
mueHoeo unena. Hecmomps na Heyoasuiyrocs nonvim-
Ky npucoedurenus 6 2014 2., 3abnokuposartyto Cyoom
EC, paro unu no3oHo amo 6ce e 00HHO NPousosimu,
U 6 NOCTIEOHUE MECAUbL BHOB 6e0eMCsT AKMUBHAS PAbO-
ma HAO O4epeOHbIM NPOEKIMOM COTIAUEHUS O NpLiCcoe-
ounenuu EC x Konsenuuu. Taxum obpazom, mema
1pednazaemozo Uccne008anust npedcmasisemcs Kpaii-
He aKmyasvHoul.

6

IIpu amom Heobx00uMO ymouHum 06vem 3ampazusa-
eMoil MemMamuKy, a maxie 3HaueHue HeKOMopbLX No-
HAMUL, UCNONb3YeMbIX 6 HAUMEHOBAHUU cmamby. B
UACMHOCY, ciedyem 02080pUMbCs, Mo 1oo UHo-
cmpanHbimu 2paxoanamu 6 npasosoii cucmeme EC no-
HUMAOMCSA 2pasicoare 2ocyoapcme, He 6x00ausux 6 Ee-
ponelickuil €013 U He NPUMEHSIOUUX HA CB0ell
meppumopuu paccmampusaemvie Hopmot npasa EC no
UHbIM OCHOBAHUAM (K NPUMEPY, 6 CE3U C YHACUEM 6
Esponetickoii skoHomuueckoil 30He), a makie nuya 6es
epascoarcmea. Kpome moeo, 8aHo yHumvleam, 4mo
Esponetickas Konseryust no npasam uenosexa (EKIT4)
Kax Mex0yHapooHuiii 002080p, CMpo2o 2080ps, He 56-
nsemcs ucrmouruxom npasa EC, nockonvky EC He s16-
nsemcs ee yuacmmukom. CredosamernvHo, 00 umnse-
menmauuu  eapanmuii  Koneenyuu 6 npasosoii
cucmenme EC (& cmipozom noHUMAHUU 9111020 MePMUHA
KaK cucmembvl Mep, 00echeuusaruux daxmuqeckoe
BbINOTIHEHUE NPUHAIMO20 HA Ce0sT MeIOYHAPOOH020
00513a1Menbemea) MONHO 2060PUMb UL € HEKOMO-
poii doneti ycnosHocmu. Tem e meree Hopmot Koneen-
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YU CmManu 0CHOBOL POPMUPOBAHUS 00H020 U3 BaXH(-
Hetiwux 81006 ucmourukos npasa EC, a umenro max
Hasvleaemvlx 0ouux npuryunos npasa EC. ITpu smom
CYUAECMBEHHAS UX YACMb 6N0CTIE0CBUU 0blIA KOOU-
gpuyuposara 6 Xapmuu EC 06 ocHoBHbIx npasax, 20e
NPAMO YKA3aHO, HIMo Npasa enosexa, UssiojeHHbvle 6
Xapmuu, 0omicHbl NOHUMAMbBCT MAKUM e 06pasom,
umo u 6 Konsenyuu. 3mo o3nauaem, 4mo 6 HACHMOS-
wee spems Esponetickuti coio3 8 mobom cryuae 00a3ar
cobmodamv eaparmuu, npedycmompentvie EKITY, eHe
3A6UCUMOCIIY. OM NOCTIE0YIOU4ee0 NPUCOCOUHEHUS K
Koneenyuu 6 kauecmee KonneKmusHozo 4sieHa.

B cea3u ¢ 06vexmusHuIMU 02paHUHeHUAMU 00BeMa
HAcMoswell cmamvi ee cooepiarie PoxKycupyemcs
HA UMNTIEMEHMAYUU TIUUb KTIHOHeBbIX MAmepua-
Holx eapanmuil Koneenyuu 6 cepe svicvinky uHo-
cmpanHvix 2paxcoan. Bcenedcmeue amozo nodpo6Ho
He U3y4amcs, K npumepy, npoueccyanvtole CriaH-
dapmut cm. 13 Konsenyuu. Kpome mozo, uccnedosa-
Hue He oxeéamviéaem obusue eapanmuu cm. 3 u 8
Konsenuyuu, npumersemvle He MonvKo 8 paccmampu-
8aeMOM CHEUUPUHECKOM KOHMEKCINe 8bICHUIKU UHO-
cmpanHoeo epaxcoanuna (6 uacmuocmu, o6ujue
CManoapmol Ycnoeuii COOePIAHUS 6 MeCmax uule-
HUAX c80000bL U M. N.).

Hmax, uenvto uccnedo8aHus A6/15emcs OUueHKa umniie-
Mmenmavuu eapanmuti KoneeHyuu o 3augume npas ue-
JI08eKA U OCHOBHDIX 60000 6 chepe BbICHLTKU UHO-
CMpaHHbIX  2pax0aH 6  Npaeosoli  cucmeme
Esponeiickozo co103a u popmynuposariie npeonoxeHutl
10 peuieruio npodsiem 8 3ol 007IACU 8 CILyHae UX 6bi-
ABTIEHUS.

MATEPUAJIBI 1 METOJDBI. B ocHosy uccredosa-
Hus neenuy Hopmuvl Koneeruyuu o sausume npas enose-
Ka U 0CHOBHDbIX C60000, NEPBUHHO20 U BINOPUHHOZO NPa-
éa EC, cyoebnas npaxmuxa Esponeiickoeo Cyda no
npasam uenosexa (ECIIY) u Cyoa EC, cospementvie
HayuHble MPYyObl OMeHecmeeHHbIX U 3APYOeHHbIX UC-
cnedosarmerneti 6 0671ACMU NPAs He0BeKa, A MAKie No-
cobust Cosema Eeponuvi no npeyedenmnoti npaxmuxe
ECITY. Memodonoeuueckyio 6a3y uccnedo8aHust co-
cMasumu credyroujue 00uleHay Hble NPUEMbL: AHATIUS,
cuHmes, UHOYKUUA, 0e0yKuus, cpasHeHue, Kaaccugu-
Kauus, Cucmemamu3auusi, npoeHosuposarue. Boimu
npumereHvl U maxue 4acmHoHAy Hvle Memoobl, Kax
gpopmanvHo-ropuduteckuii U  cpasHUMenLHO-NpPaso-
801l

PE3YJIBTATBI VICCIIEOOBAHWVIA. Oonumu u3
Haubonee OemanvHo ypezynuposantvix npasom EC eo-
1pocos 6 007aAcMYU MUPAUUL OKA3ATUCH: NPedoCas-
TieHue MeHOYHAPOOHOT 3auumol 2paroaHam mpe-
MbUX 20CY0APCNS; BbICHLIKA UcKameneli yoexuwa 6
0meemcrmeeHHoe 3a PACCMOMpeHUe UX 3as6/IEHUS 20-
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cyoapcmeo - uner EC; vicouika He3aKOHHO HAX00A-
WUXCA 2pascoar mpemoux zocyoapcms 3a npedenvi EC,
a makie cmamyc epaxoan mpermvux 20cyoapcme, s6-
TOUAUXCS uneramu cemou epacoar EC. Peenamenma-
uus ykasanHolx cgep 6 npase Esponetickozo coroza 6o
MHO20M OCHOBbIBATIACL HA NpeuedeHmHOL npakmuke
Esponeiickozo Cyda no npasam uenosexa.

ECITY HeoOHOKpamHo ycmaHasnuéan HapyweHus co
CMOPOHbL 20cy0apcme — yuacmHukos Konsenyuu npu
npumerenuu paoa akmos EC (Hanpumep, 6 pamxax
[ly6numckoti cucmembt), 00HAKO 6ce OHU ObiMU CBA3AHDL
¢ peanusayueii 20cy0apcmeamis C60UX OUCKPEUUOHHDIX
NOTHOMO4UL U He 00YCTIosIeHbl COOePHaHUEM HOPM
npasa EC. ITpu smom ycunus Cyoa EC no monkoea-
HUI0 8 NPABO3AUUMHOM KIiIoHe OnpedesieHHblX Npo-
O7eMHbIX NOToHeHUTl (8 HACMHOCMU, O e8ponetickom
opdepe Ha apecm) npusenu K momy, umo Eéponetickuii
Cyo no npasam uenosexa npu paccmormpeHuu 0es o 6vi-
Cbl/IKe UHOCHPAHHDBIX 2PANOaH HU PA3y He NPUXOOUT K
801600y 00 0NposepHeHUL NPe3yMNUUL IKBUBATIEHIM-
Hocmu  3awgumul, npedocmaengemoii  npasom EC
(chopmynuposanmoii 6 nocmarosnenuu «Bosphorus
Airways v. Ireland» 6 2005 e.). Bornee mozo, 6 xo0e uc-
C71e008aHUST OBLTIO BbISABTIEHO, UINO 6 UETIOM PAOe CTLYHA-
es npaso EC Ha ceco0Hsunutl deHv npedocmasnsiem
6ortee vicOKULL yposeHnb 3ausumbol, yem Koneseruus.
OBCYXIEHME V1 BBIBOJIBI. Taxum obpasom, 2a-
parmuu Koneenyuu 6 ciepe 8biCoIIKU UHOCTPAHHBIX
epancoan Obimu YCneutHo UMNIeMeHMuposansl 6 npa-
060l cucmeme EC, HecMompsi Ha HeKomopoe c80e0-
6pasue cnocobos urxopnopavuu Hopm Korneenuuu 6
npaso Eeponetickozo coto3a 6 uenom. Buecme ¢ mem e
cmoum 3a0vl6ambv 0 Meopemu4eckoll B03MONHOCU
onposepsceHuss maxoti npesymnuyuu 6 6yoyusem. Kpome
mM020, Cama KOHUENUUs NpesyMnuyuU IK6UBANEHMHO-
CMU 3au4Umol HeOOHOKPAMHO N008eP2anach Kpurmuxe,
u omkas om ee npumererus 6 Esponeiickom cotose 6
UerIoM MaKie Hezb3s UCKIouamy. Yenybnenue muepa-
UUOHHO20 KPU3UCA NPUBOOUM K 803HUKHOBEHUIO OUC-
Kyccuii 0 Heo6xX00UMOCmU nepecmMompa 0eticrneyousux
100X0008 K pe2ynuposaHuio MexoyHapooHoti muepa-
yuu. byoym nu npasosvie akmut EC, npunsmuoie éno-
cnedcmauu (8 Mom Hucrie 6 pamkax ouepeoHol pegop-
mvl  IIpocmpancmea  c60600bl, Ge3onacHocmu U
npasocyous), 6 NOMHOL Mepe COOMBEmCcmMeosamy 2a-
parmusm Koneenyuu, nokasiem epems.

KIIIOUEBDBIE CJIOBA: Esponeiickas Koneenyus no
npasam uenosexa, Esponeiickuii Cyo no npasam 4eno-
sexa, npasosas cucmema EC, évicoinka uHocmpanHolx
epancoan, Obujeesponetickas cucmema npedocmasse-
Hus yoexcuwa, [Jybnumckas cucmema, esponeiickuii
opdep Ha apecm
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IMPLEMENTATION OF

STANDARDS OF

THE EUROPEAN CONVENTION ON HUMAN
RIGHTS REGARDING FORCED REMOVAL OF
ALIENS IN THE EUROPEAN UNION LAW

INTRODUCTION. The global migration crisis tak-
ing place in the world and especially within the Euro-
pean Union provokes debates regarding the necessity to
change the current approaches to the regulation of mi-
gration issues. Thus, extensive work has been done in
the recent years on the new future reform of the Area of
Freedom, Security and Justice of the EU including the
Common European Asylum System. Besides that, the
Lisbon Treaty, which entered into force in 2009, pro-
vides that the European Union shall accede to the Euro-
pean Convention on Human Rights. Despite the failed
attempt of accession in 2014 blocked by the Court of
Justice of the EU, the European Union still must fulfill
its obligation, which is bound to happen sooner or later.
That is why the topic of the present article is of particu-
lar interest at the moment.

However, it is important to clarify the understanding
of certain terms used in the heading of the article. In

particular, it should be noted that the term “aliens” in
relation to the European Union legal order covers na-
tionals of states that are not EU-members and do not
apply the European Union law concerning migrants on
other grounds (for example, due to the membership in
the European Economic Area) and stateless persons as
well. Further, the reader should take into account that
the European Convention on Human Rights as an in-
ternational treaty is not, strictly speaking, a source of
EU law per se as the EU is not a party to the ECHR,
at least so far. Therefore, the European Union is not di-
rectly obliged under international law to implement the
ECHR. Nevertheless, the provisions of the Convention
formed the basis for one of the most significant sources
of the EU law - the so-called “general principles of the
EU law”. Most of them were later codified in the Charter
of Fundamental Rights of the European Union, which
expressly stipulates that the meaning and scope of the
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Charter rights which correspond to rights guaranteed
by the ECHR shall be the same as those laid down by
the ECHR. It means that today the EU already shall
comply with the Convention standards regardless of its
non-accession to the ECHR as a collective party.

Due to objective limits of the text volume the present
article concentrates on implementation of the key
substantive Convention guarantees concerning forced
removal. Consequently, it does not cover the proce-
dural standards laid down by Article 13 of the ECHR.
Moreover, the research does not touch upon the general
standards of Articles 3 and 8 of the Convention applied
not only in the context of removals of aliens but also in
other situations (e.g., regarding the conditions of deten-
tion).

The aim of the present article is to evaluate the imple-
mentation of standards of the European Convention on
Human Rights regarding forced removal of aliens in the
European Union law and to suggest measures to ensure
compliance with the Convention guarantees in case of
detecting any problematic issues.

MATERIALS AND METHODS. The research refers
to the provisions of the European Convention on Hu-
man Rights, the primary and secondary EU law, the
case-law of the ECtHR and the CJEU, the recent works
of Russian and foreign scholars and also the Council
of Europe handbooks. The methodological basis of the
research consists of general scientific methods (analysis
and synthesis, deduction and induction, classification,
systematization, prediction) and special legal methods
(comparative legal and formal-legal methods).
RESEARCH RESULTS. Today the EU law thorough-
ly regulates such areas as granting international pro-
tection to third country nationals; determination of the
member state responsible for examining an application
for international protection lodged in one of the mem-
ber states by an alien and his/her subsequent removal
to this member state; removal of illegal immigrants to
third countries and also the legal status of third country
nationals who are family members of an EU citizen.
The provisions of EU legal acts in this regard were for-
mulated inter alia on the basis of the case-law of the
ECtHR.

Although the ECtHR has found violations of the Con-
vention by the EU member states in a number of cases
concerning the application of the EU law in the migra-
tion context (for example, within the framework of the
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Dublin system), all these violations were rather caused
by exercising of discretionary powers by the member
states than resulted from the content of the EU law it-
self. Moreover, the human rights-based approach used
by the CJEU in the interpretation of certain potentially
problematic legal acts (in particular, the Framework
Decision on the European arrest warrant) contributed
to the fact that the ECtHR has never come to a con-
clusion that the presumption of equivalent protection
granted by the EU law (formulated in «Bosphorus Air-
ways v. Ireland» in 2005) was rebutted in any cases re-
garding forced removal of aliens. Besides that, as of to-
day in many aspects connected with migration the EU
law provides broader protection that the Convention.
DISCUSSION AND CONCLUSIONS. The stand-
ards of the European Convention on Human Rights
regarding forced removal of aliens have been success-
fully implemented in the European Union law despite
certain originality of how the Convention guarantees
are incorporated to the EU legal order in general. This
is confirmed, among other things, by the fact that the
ECtHR has never come to a conclusion that the pre-
sumption of equivalent protection granted by the EU
law was rebutted in any cases regarding forced removal
of aliens. However, the theoretical possibility of rebuttal
of the said presumption in future cannot be excluded
and the whole concept of such presumption has been
occasionally criticized. The time will show whether the
future EU legal acts (in particular, those adopted in the
course of the ongoing reform of the Area of Freedom,
Security and Justice in response to the escalation of the
migration crisis) will fully comply with the European
Convention on Human Rights.

KEYWORDS: European Convention on Human
Rights, European Court of Human Rights, EU law, re-
moval of aliens, Common European Asylum System,
Dublin System, European arrest warrant
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1. OcoGeHHOCTH OLIEHKY MMI/IEMEHTAIVIN
rapanTuii KonBeHnuu B cdepe BHICBUIKH
VHOCTPAaHHBIX TPAXKaH B mpaBosoii cucteme EC

PpeXne BCero, criefyeT yduThbIBaTh HEKOTOpOe

cBOeoOpasye MOIXofa K OLleHKe MMIIIEMEeH-

taryu rapantuit EKITY B cdepe BbIcblIKM
MHOCTPAaHHBIX TPaK/aH B IpaBoBoli cucteme EC, Bbl-
3BaHHOE PsIOM ocobeHHOCTell EBporeiickoro comosa
U1 €TO0 IIPAaBOBOJ CUCTEMBI.

Bo-nepssix, npaBo EC perymmpyer o6iiecTBeH-
Hble OTHOIIEHNA B cepe BBICBUIKM MHOCTPAHHBIX
TpX[aH JIUIIb YaCTUYHO. JTO CBA3AHO C OTPaHU-
YEeHHOJ KOMIIeTeHIMeN, lepefanHoi EBpornerickomy
COM03Y TOCY/lapCTBaM-4/lleHaMI B COOTBETCTBUU C
HOPMaMM y4YpeUTeIbHbIX JOTOBOPOB.

Bo-Bropbix, cam EBporneiickuii coro3 Kak cy6beKT
MeXJYHapOJHOTO IIpaBa 06s3aTenbcTB M0 KoHBeH-
LM HAIIpAMYIO He HeceT, IIOCKOJIbKY He AB/IAeTCA
ee YJ4aCTHUKOM, a C/IefloBaTeIbHO, 00 «MMIIeMeHTa-
1un» rapanTuit Kousennum B mpaBoBoit cucteme EC
B CTPOTOM IIOHMMAaHWY STOTO TePMIHA (KaK CUCTEMBbI
Mep, obecreunBaoIMX (GAKTUYECKOe BBIIOTHEHME
HPMHATOTO Ha ce0s MeXAYHapOTHOTO 00s3aTeNb-
CTBa) MOXXHO TOBOPUTD JIMIIb C HEKOTOPOI JOJIelt
ycnoBHocTH. TeM He MeHee, HOpMbl KoHBeHIMN cTa-
I OCHOBOJ (POPMMPOBAHNS OTHOTO U3 BKHENIINX
BUJI0B MCTOYHMKOB IpaBa EC, a MIMEHHO TaK Hasbl-
BaeMbIX «06myx npuHImnos npasa EC». IIpu sTom
CYIeCTBEHHA VX 4aCThb BIIOC/IEHCTBIM ObLIa KOAM-
¢uimposana B Xaptur EC 00 OCHOBHBIX IpaBax
[Jovanovi¢, Vujadinovi¢, Etinski 2009:178], B koTopoii
IPsIMO YKa3aHO, YTO IIPABa 4el0BEKa, M3/I0)KEHHDIE B
XapTuu, JO/DKHBI MIOHMMATBLCS TaKUM XKe 00pasoM,
4ro 1 B KoHBeHIMN. ITO 03HAYaeT, YTO B HACTOsAILEE
Bpems EBpomeiickuit coos B m06oM cnydae 06s13aH
cobmoath rapanTui, npegycmorpensbie EKITY, Bue
3aBJICYIMOCTY OT IIOC/IE[YIOIETO MPUCOEAMHEHN K
KonBeH1MM B KayecTBe KOJJIEKTUBHOTO Y/IeHa.

B cBoto ouepenp, rocygapcTBa-uieHbl 00A3aHBI
cobmozars KoHBeHIMIO B TOOBIX CUTYALMAX, B TOM
4yc/e ¥ B XOfie IPETBOPEHMA B )KM3Hb HOPM IIpaBa
EC, 4To Bcerpa moajiexkut KOHTPOJIO O CTOPOHEI EB-
porerickoro Cypa 1o mpasam 4yenoseka. [Tpy aTom He-
06x071IMO 06paTUTh BHUMAHME, YTO B 3HAKOBOM I10-
CTaHOBJIEHNUM 110 fienty «Bosphorus Airways v. Ireland»'

ECIIY npoaHanusupoBal 9BOMIOLMI0 MeXaHU3MOB
3aIL[UTBI IIpaB yenoBeka B paMkax EC u npuiuen K BbI-
BOJly O COOTBETCTBUM IIPE3YMIILUM 3KBUBAJIEHTHO-
CTY YPOBHA 3alLIUThI IIpaB yenoseka B EC rapanTuam
Kouseniyn?®. Vicxops us aroro, Cyp ykasai, 4To ecin
TOCYJIAPCTBO JIEMICTBYET BO JICIIONHEHME IPaBOBbIX
axroB EC, He mpeocTaB/Aomyx cBoO60OIBI ycMOTpe-
HJ OTHOCUTEIBHO MX MMIUIEMEHTALMM, TO KaKoe-
nu6o HapyueHue KoHBeHIMN OTCYTCTBYeT®, ecn He
JIOKa3aHO, YTO B 0OCTOATEIbCTBAX KOHKPETHOTO JieNa
YPOBEHb 3aILUTHI IIPAB TOTO W/IY MHOTO 3asABUTENA B
pamkax EC 6pi1 siBHO HepmoctatounbsiM’. [Ipy atom
ECIIY otmeTus, 4TO Hajau4ye TaKoM IIpe3yMIILUU
3KBMBAJIECHTHOCTY B OTHOLIEHMM MEX/[yHAapOJHOI
opranmsauuy, Bkmoyasd EC, Taxke MokeT mHopjie-
’KaTh IIePeCMOTPY B CBeTe HOBOJ MHpOpMALVL®.

Cnenosare/ibHO, B XOJle aHA/IN3a OCHOBAHUI /I
VIH[IVIBYIYaIbHOTO OIIPOBEP>KEHNMA WM ke 0OIert
OTMEHBI IIPe3yMIIUM 3KBMBATEHTHOCTU 3aIIUTBHI,
Esponetickuit Cyp 110 mpaBaM 4eyioBeKa MOXKeT JlaTh
KOCBEHHYIO OLICHKY COOTBETCTBIUsA IIPABOBBIX AKTOB
EC rapantusam KonBeHuuim, B TOM 4icre B cdepe BbI-
CBIIKM MHOCTPAHHBIX TpaKfiaH. OJHaKO 3TO MOXeT
MIPOU3ONTHU JIMIIb IPU PACCMOTPEHUM KOHKPETHOI
’KaJ100bI 0 HAPYILIEHNY TeM VIV MHBIM FOCYapCTBOM
CBOVIX KOHBEHIIMOHHBIX 00513aTenbCTB. 10 aToit pu-
4JHe OLleHKa MMIIJIeMeH Tl rapanTuii Konsenumm
B cdepe BBICBUIKY MHOCTPAHHBIX IPAK/JAH B IPABO-
Boit crcteme EC Oyzer naHa, B IIEpBYIO O4Yeperb, ye-
pe3 Ipu3My BbIIIOHEHUA TOCY[APCTBAMM-UIeHAMY
CBOMX 00s3aTenbcTB 0 KOHBEHIMM IIpyu IpMMeHe-
HMM TeX WM MHBIX HOopM 11paBa EC.

2. JImnneMeHTanyisA TapaHTIil
c1. 2 1 3 KonBennun

IIpexxpe Bcero cefyeT OTMEeTUTD, 4TO, B OT/IIYIE
ot KoHBeH11MM 0 3a111iTe IIpaB YeloBeKa 1 OCHOBHBIX
cBobon, Xaptus EC 06 0CHOBHBIX IIpaBax Ipefycma-
TpMBaeT NpaBo Ha ybexuie (cT. 18), uTo sBIsAETCA
0oee BBICOKMM CTAaHAAPTOM JaKe B CPaBHEHMH C
JKeneckoit KonBeniueit o craryce OexxeHI|eB, KO-
TOpask TapaHTUPYeT JIMIIb IIPaBO MCKATh YOEXMIIe
[VBanoB, bob6puuckmit 2009:28-29]. Kpome Toro,
Xaprus (ct. 19) npsMo 3ampelaeT BBICBUIKY MHO-
CTPaHHBIX TPXJIaH B TOCYAAPCTBA, IJie VIM YTPOXKaeT

' European Court of Human Rights: Case of Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland. Application
No. 45036/98. June 30,2005. URL: https://www.eui.eu/Documents/DepartmentsCentres/AcademyofEuropeanLaw/Course-
MaterialsHR/HR2009/DeWet/DeWetBackgroundReadingCase3.pdf (accessed 12.10.2020).

2 |bid. Paras. 159-165.

3 |bid. Paras. 148, 156, 165.
4 Ibid. Paras. 156, 166.

> lbid. Para. 155.
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CMepTHas Ka3Hb, IIBITKM, OeCcye/IoBeIHOe VIV YHIDKA-
I0Illee JOCTOMHCTBO OO palieHe 1y Hakazanue. [1pu
3TOM, cornacHo IloAcHenuam K XapTuu, yKasaHHBII
3aIpeT IOHMMAETCA, B TOM YMC/Ie B COOTBETCTBUM C
npakruxoit ECITY no ct. 3 KonBenmyn.

Hanee, ct. 78 JloroBopa 0 (yHKIMOHMPOBAHUI
EC (I®EC) comepXuUT IMONOXKEHME O IPOBEIEHUMN
EBpomeiickuM coro3oM o01ieit Motk B cdepe
yOexmina, cyocuyiapHoil ¥ BpeMeHHOI 3allNUThl BO
VICTIOJIHEHN€ TIPUHIIMIIA HEBBICBIIKM, KOTOPas TOJDK-
Ha cooTBeTcTBOBATh JKeHeBckoy KoHBeHIMM 0 cTa-
Tyce OexxeHneB u [IpoTokony K Heil, a Tak)Ke IHBIM
OTHOCHMBIM MEX/[YHapOIHBIM JoropopaM. OpHUM
3 TaKUX JJOTOBOPOB, C y4eTOM II. 3 cT. 6 [lorosopa o
EC (IEC), 6e3ycnosHo, siBnsiercss EKITY.

2.1. Umnnemenmauus capanmuil
cm. 2 u 3 Koneenuuu 6 cnyuae évicotnku
uHoCcmpaHHvIx 2paxcoan 3a npedenvt EC

Boree moppoOHO acIIeKThI IIPeOCTaBIeHNA MeX-
lyHapOJ{HOII 3aLIMTBI YPEery/IMpPOBaHbI B TAK Ha3bIBa-
emoit Kamuduxanmonnoit [Iupexruse’. Crarbu 12
n 17 [JupeKTuBbl IpefycMaTpuBalT BO3MOXXHOCTD
VICKITIOUEHMSA JIAL] U3-TI0J, MeXTYHApOTHOI 3allUThI
B OIIpefie/IeHHbIX 00CTOATENbCTBAX, a CT. 19 copep-
KUT U3BATHA U3 IPYHLVIIA HEBBICBUIKY OEXXEHIEB C
OTOBOPKOIT, YTO BBICBIIKA B IIOOOM CTy4ae He MOXKET
OBITb ITPOVI3BEJIEHa, eC/IY OHA HAPYILUNT MHbIE MEXIY-
HapofiHble 0053aTe/bCTBA TOCYAAPCTB-YIEHOB (04e-
BUJHO, BK/o4as rapantyy EKITY).

Bunbl pucKoB, TpM CyLIECTBOBAaHMM KOTOPBIX
JINIIO TOMIeXUT MeXITYHAPOIHOI 3alUTe, COITTACHO
npasy EC BkoyaroT B cebs, cpefy Ipodero, crydan
HOTEHIIMATbHOTO HAapYIIeHN KTI04eBbIX CTAHAAPTOB
Kouseniym. Tax, cormacho cr. 9 Kanuduxaron-
HOV [IMpEeKTUBbI OCHOBHBIM KpUTEpVEM IIPEJOCTaB-
JIeHNsA cTaryca OeKeHIa AB/IATCA HamMdye Ipe-
CTIefIOBaHMsA TAKOJl CTeNeHM Cepbe3HOCTM, YTO OHO
OyneT paBHO3HAYHO IPyOOMY HApPYIIEHNIO OCHOBHBIX
IIpaB YeIOBEKA, «8 0COOEHHOCMU Npas, om KOmopwix

HEOONYCMUMbL OMCIMYNNEHUS CONACHO 4. 2 c¢m. 15
Koneenyuu o 3auwjume npas uenosexka u OCHOBHbIX
€60600». ITpy 3TOM B CT. 5 [JUpEKTUBBI OT/IE/IBHO OT-
MEYeHO, 4TO TaKoe IIpec/iefjoBaHle MOKET MICXOUTb
He TOJIbKO OT BJIACTEll, HO 1 OT HEroCy[apCTBEHHBIX
cybbektoB. Kpome Toro, B coorBercTBUM CO CT. 15
JIMpeKTuBbI, IO, He OTBeYamlee BCeM TpeboBa-
HIAM IS TIPUSHAHNS OeXXeHIIeM, JO/DKHO ObITb 00e-
CIIeYeHO CyOCH/IVIApHOI 3aIUTOl IPY YC/IOBUY, YTO
eMy yrpoyKaeT «cepbesHblil Bpesi». Ilof Takym Bpesiom
IOHMMAETCA CMePTHAsA Kas3Hb, IBITKY, OecdenoBed-
HOE JJIM YHIDKAollee JOCTOMHCTBO oOpallieHue M
HaKasaHMe, a TAK)KE Cepbe3HbIN ¥ MHANBUYa/IbHbII
PYICK XXM3HU VIV 3[I0POBBIO B CUTYALMV BCEOOLIEro
HACU/IUA B XOJle ME&KIYHAPOJHOTO M/ BHY TPEHHET0
BOOPYKEHHOTO KOHQIMKTA.

Yro Kacaercsi TpebOBaHMII K OLIEHKE pPMCKa 3a-
npeleHHOro obpaenns B npase EC, ux cogepixa-
Hyte ObIIO BO MHOTOM 3a/IMCTBOBAHO 13 IIpeLiefieHT-
Hoit mpaktuky ECITY’. B HacTosmiee Bpems OHM
JleTalIbHO M3/IOKeHbl B CT. 4 KBammdukarnyonHoi
JIMpeKTVBBI U BKIIOYAKOT B cebs, B YaCTHOCTY, VIH-
[VBUYaNbHOCTb PACCMOTPEHNS 3asABJIEHNUsA; TIIA-
TE/IbHOCTD Y IIOJTHOLIEHHOCTD aHA/IN3a BCeX I0BOJIOB
NI, uLyero yoexuige (B 0COOEHHOCTHU O Tepe-
JKITOM UM paHee 3alpeleHHOM 00palleHIN); Heo0-
XO[MMOCTD y4eTa Kak MH(OpMAIMN O CTpaHe UCXO-
713, TaK ¥ IMYHBIX 0OCTOATEIbCTB JINIIA; IPVYIMEHeHMe
IpaBWIa OLEHKN OOCTOATENbCTB [ieNla exX Nunc Ha
MOMEHT BblHeceHNs pemienus. CiefyeT ynoMAHYTb,
uto Cyz EC B pemenun 1o geny «X, Y and Z»® oco6o
OTMETWI, YTO IOTEHIIMA/IbHAS BOSMOXKHOCTD JIIA JIC-
KaTeyA yOeXKMIIa CKpPhIBAaTh CBOK CEKCYaIbHYI0 OpH-
EHTALMI0 He MOXKET pacCMAaTpMBAThCA KakK (axrop,
CHIDKAIOLINIT PUCK ITpeciefoBanys. Takum o6pasom,
Cyn EC cdopmynmpoBan mpaBoByo MO3UILNIO, aHA-
nornynyto BeiBogiaM ECITY’. O6umit MexaHM3M pac-
npee/ieHNss OpeMeHM [OKa3bIBaHVA PUCKA MEXIY
B/IACTAMY U 3asBUTENEM, ONVCAHHBIN B YKa3aHHOM
CTaTbe, TAKXKe COOTBETCTBYET CTaHAApTaM, pa3pabo-
taHHBIM EBponerickum CynoM 1o mpaBaMm yenoBeka'”

5 European Union: Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 «On standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted». URL: htt-
ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN (accessed 12.10.2020).

7 CnpaBOYHUK MO eBPOMNenckoMy 3aKkoHodaTenbCcTBy 06 ybexuile, rpaHiuax n ummurpauun. 2014. C. 86. Joctyn: https://
www.refworld.org.ru/pdfid/55c8aa794.pdf (nata o6paLyeHua: 23.10.2020).

& Court of Justice of the European Union: Minister voor Immigratie en Asiel v. X, Y and Z v. Minister voor Immigratie en Asiel.
Joined Cases No. C-199/12, No. C-200/12 and No. C-201/12. November 7, 2013. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:62012CJ0199&from=EN (accessed 12.10.2020).

® Cm.: European Court of Human Rights: Case of M.H., M., M., M., S.and |.K. v. Switzerland. Application No. 27683/95. Septem-
ber 6, 1995. URL: https://fin.dk/-/media/FLN/Publikationer-og-notater/MH,-M,-M,-M,-S-AND-IK-v-SWITZERLAND.pdf?la=da&h
ash=8AFFCA41A473D49F67E88C794F0A34ACE4564319 (accessed 12.10.2020).
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1 06001eHHBIM B IIOCTaHOBIeHNAX bomnbion [Tama-
ToI 110 fenaM «EG. v. Sweden»'* u «J.K. and Others v.
Sweden»'? [Guide on the case-law... 2020:17].
OrpenpHo B KBanmudukanmonuoit [InpexryuBe
yperympoBaH BOIPOC 00 ydeTe BO3SMOXKHOCTH BHY-
TPEHHETO NepeMellleH A 3asBUTEIIA B CTPaHe CXOfia.
CoracHo cT. 8 [IpeKTUBbI MUy MO>KET OBITb OTKa-
3aHO B MEX/YHAapOJHOII 3allluTe, e eMy He OyaeT
YTPOXKaTb IIpeciefoBaHle VM CePbe3HbI Bpey| Ipu
HAXOXIEHUN B TIpefieiax KaKoy-mibo JacTu Teppu-
TOpUM CTpaHbl Mcxopa. IIpu aToM, ofHaKo, Heobxo-
IIMO YOEmUTbCS B TOM, YTO 3asBUTEIb CMOXKeT 6e3-
OIIACHO U JIETATIbHO H0OPaThCs O 9TON MECTHOCTH, a
TaKOKe IIOMYYNT TYAQ JOIYCK U OyfieT MMeTh pasyM-
Hble TIePCIeKTUBbI TaM OCTaTbcA. IIpy omeHke BO3-
MOXHOCTY BHYTpPEHHEro IepeMeleHus [Iupexrrsa
006s13bIBaeT TOCYApPCTBA JCIONIb30BATh AKTYa/IbHYIO
MHPOPMAIINIO U3 HAJIKHBIX MICTOYHVKOB, TAKMX KaK
Ynpasnenne Bepxosnoro Komuccapa OOH mo pe-
nam 6exennieB (YBKB OOH), a Takxe EBpomneiickoe
610po 110 BOIIpOCaM IpefocTaBieHus yoexumia. Ta-
KM 00pa3oM, perylaMeHTalNsA YKa3aHHOTO acIeKTa
B npase EC yunrsiBaer nosuumu ECITY, chopmy-
NUpOBaHHbIe B ocTaHOBIeHUN «Salah Sheekh v. the
Netherlands» [European Union Law... 2017:810]".
Hanee, mpaBosble akTbl EC onpenensaoT mpuHIm-
IMa/IbHbIe IOAXOAbI K KOHIIETIIINY TPeThel Oe3omac-
Hoit cTpaHbl. CormacHo cT. 36 npeKkTuBbl 06 061Mx
HpOLiefypax NMpPefOCTABICHNA U JIMLIEHUA MeXHy-
HapopHOI 3ammThl (mamee — JJupekTnBa 0O Ipore-
Iypax)', B cmydae, ec/i CTpaHa MICXOHA He SIBJIAeTCS
CTpaHOJ TPOK/JAHCTBA MCKaTeNsl yoexuia (CTpaHoi
HOCTOSHHOTO IIPOXKMBAHVA I /L 6e3 TpaxkiaH-
CTBa), TO CTPaHa IPaXIAHCTBA (IIOCTOSHHOTO IIPO-
>KIBAHI ) MOXKET ObITh couTeHa 6e3omnacHoil. OgHako
3TO JIOITYCTVIMO JINLIb IOC/Ie VHAVBI/Ya/IbHOI OLleH-
KJ BCEX OOCTOATENBCTB ¥ IPU OTCYTCTBUMU CepPbe3-
HbIX OCHOBAHUJI II0JIaraTh, YTO YKa3aHHAsA CTPaHA He
AB/IsAeTCsl 6e30IacHOi B CBeTe 0COOEHHOCTEN KOH-
KpeTHoro fienia. Kpome Toro, ct. 37 [IMpeKTuBbl 0 1po-
Iefypax HOIYCKAaeT COCTAaB/IeHNE IOCYHApCTBAMM —

wieHamyt EC cruckoB TpeTbyx 6e30IacHBIX CTpaH,
4TO IPAMO He 3anperaeT 1 KoHBeHIMA B ee COBpe-
menHoM ToykoBanuy ECITY [The concept... 2018:7].

ITpn aTom B ykasauHoit [upekTnBe noppoOHeii-
MM 06pa3soM YCTAaHOBJIEHbI IPUHINIIBI Haie/IeHVIA
TOTO VIV IHOTO TOCYAapCTBa CTaTyCOM TpeTheil 6e30-
IIACHOJI CTPaHbI, KaK B popMe 00111eTt OLIPOBEP>KIMOIT
npesyMnuuy (COCTaBIeHNA CIMCKOB), TaK ¥ MCXORA
VI3 MH/IVIBU/Ya/IbHBIX 00CTOSATENbCTB fiena (CT. 37-39 1
[Tpunoxxenne I). B cBete peammsanyn rapantuit Kon-
BEHIJY Hanbojiee BaKHBIMI IIPEJICTABIAIOTCS CIIETy-
Iol1lVe TTO/I0KEHN YKa3aHHbIX HOPM. [/ BK/IIOUeH M
TOCyJlapCTBa B CIIVICOK TPETbUX 0e30IaCHBIX CTPaH
HeoOXOIMMO YOeRUThCS, YTO B 9TOM TOCYAPCTBE OT-
CYTCTBYIOT ITPAKTHKA IIPEC/IeOBAHMA 110 CMBICHTY CT.
9 KBammduxaryonHoit [JupeKTuBbl, IpakTUKa Ipu-
MEHEHVA IIBITOK, 0eCue0BEYHOTO YN YHIDKAIOLIErO
JIOCTOMHCTBO OOpallleHNs WY HAaKa3aHVsA, a Takxke
YTPO3bI, CBSI3aHHbIE C CUTYALMelT BCeOOIero Hacus
B XOfie MEX/IyHapPOIHOIO W) BHYTPEHHEIO BOOPY-
KeHHOro KoH(MKTa. B pamkax Takoit oreHKu 065-
3aTe/IbHO YYUTHIBATb COOIOIeHNE TPETbIM TOCyfap-
CTBOM I'apaHTHII 3alMThI IIPaB Y€I0BEKA, B TOM YMCIIe
npenycMoTperHbix EKITY, n B 0cobeHHOCTI TeX, OT
KOTOPBIX HEOIYCTUMO KaKoe-/mb0 OTCTYIIEHNE CO-
1acHo 4. 2 cT. 15 Konenuym. [Tpu aTom Heob6xoammo
OIMpaThCsl Ha pa3HOOOpasHble UCTOYHMKY NHGOPMa-
LMY, TIPeXKJie BCEro, Ha MaTepyaibl, COOpaHHbIe TOCY-
mapctBamn — wieHamu EC, EBponerickum bropo 1o
BOIlpocaM mpegocTapneHns yoexnura, YBKB OOH,
CoseroM EBpornbl 11 ipyrumMm MexXyHapOIHBIMHU Op-
raHmsayAMi. I1py okoHYaTennbHOM aHa/mM3e 6esomac-
HOCTY TOJ VIV MHOJ TPETbeN CTPaHbl I/ 3aABUTELA
B KOHKDETHOM Jlefle OPTaHbl B/IACTH TOCYlapCTBa —
yuactHuka EC 00s3aHBI ygOCTOBEPUTBCH, Cpenu
IPOYEro, B OTCYTCTBUM PYCKA CEPbE3HOTO Bpefia 110
cmblcny Ksamdukanyonnoit JupexTusbl (KOTOpBIit
B LI€JIOM OXBaTbIBAET HAPYILEHME CTAHIAPTOB CT. 2 11 3
KouBenmmm, Kak ObIIO OTMEYEHO BBIIIIE).

Taxoke cmegyeT ymoMAHYTb, 4TO CT. 39 Jupek-
TUBBI O TIPOLleAypax NpefycMaTpUBaeT KOHLEIIINIO

1 Cm. nopgpo6Hee: The Court’s approach to burden of proof in asylum cases. 2016. URL: https://www.echr.coe.int/Documents/
Research_report_Art3_burden_proof_asylum_cases_ENG.PDF (accessed: 09.10.2020).

" European Court of Human Rights: Case of F.G. v. Sweden. Application No. 43611/11. March 23, 2016.URL: https://hudoc.
echr.coe.int/app/conversion/docx/pdf?library=ECHR&id=001-161829&filename=CASE%200F%20F.G.%20v.%20SWEDEN.
pdf&logEvent=False (accessed 12.10.2020).

12 European Court of Human Rights: Case of J.K. and Others v. Sweden. Application No. 59166/12. August 23, 2016. URL:
https://www.refworld.org/cases,ECHR,57bc18e34.html (accessed 12.10.2020).

13 European Court of Human Rights: Case of Salah Sheekh v. the Netherlands. Application No. 1948/04. January 11,2007. URL:
https://www.refworld.org/cases,ECHR,45cb3dfd2.html (accessed 12.10.2020).

4 European Union: Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common proce-
dures for granting and withdrawing international protection. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:32013L0032&from=en (accessed 12.10.2020).
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TpeTbel 6e30I1aCHOl eBPOIIeVICKON CTPAHBI, COITIAC-
HO KOTOPOII TocyaapcTBo —y4acTHuK EC nMeer mpa-
BO He IIPOBOJUTD AHAJIU3 3aABJIEHNSA JIALIA, UITYILEro
yOexuILe, e Takoe IO IPUOBIIO C TEPPUTOPUN
TPeTbEero ToCyAapcTBa, paTUUIMPOBABILIErO U UC-
nonHaAwmero JKenesckyro KonBeHiuio o craryce
OexenneB (6e3 reorpaduyueckux OrpaHmyeHmi),
KonBeH1MI0 0 3amure mpas 4Ye/loBeKa M OCHOBHBIX
cB06OJ, a TAKKe MMEIOIETO CUCTEMY IIpefoCTaBie-
HIA yOeXMIA, permaMeHTHPOBAHHYI0 HAIMOHAIIb-
HBIM 3aKOHOZ]aTeNbCcTBOM. IIpn aToM mckarenn ybe-
KMIA [IO/DKEH MMETb BO3MOYKHOCTDH OIPOBEPIHYTb
HPe3yMIIINI0 0e30IaCHOCTI TPeTheil eBPOIeiiCKOl
cranbl. HeobxouMo oOpatuTh BHUMaHME, YTO IIOJ
«eBPOIIEVICKOI» CTPAHOIL B 9TOI CTaTbe PaKTIIeCK
HOHMMaKTCsA rocypapcrsa Cosera EBporbl, He sAB/IA-
fomyecs yieHamy EC. YkasaHHad KoHIenuus, mpu
Ha/IM4YM peaibHoi 1 3¢ eKTUBHO BO3MOXXHOCTI
OIIPOBEP)KEHMs OIMCAHHOI BBIIIE MPE3yMIILNM, B
LIe/IOM He IPOTMBOPEYUT IIpellefieHTHOl IIPAKTMKe
ECITY".

2.2. Umnnemenmauus capanmuil
cm. 2 u 3 Koneenyuu 6 cnyuae évicotnku
uHocmpantvix zpaxcoan 6 npedenax EC

Yo ke KacaeTcs BBICBUIOK MIHOCTPAHHBIX I'PaXK-
flaH 13 OffHOTO rocypapcrsa — uneHa EC B gpyroe,
Ha HMX PAacIpPOCTPAHAIOTCA HECKO/IbKO VHBIE IPVH-
MBI, TPYMeHeHNe KOTOPBIX TOCYAapCTBaMM — Y-
Hamu EC B pAfe fen mpyBOAMIO K YCTaHOBIEHUIO
Esponerickum Cynom Hapymenust Kousenunn. IIpe-
XKJle BCEro, TaKye CUTYaluy Kacalyuchb peanusaLun

nonoyxenuit [ly6nunckoit cucteMbl.'® OCHOBBI 9TO
CUCTeMBI ObUIM 3a/I0’KeHbI B TakK HasbiBaeMmoit Jly-
omHckoit Konserym 1990 1.7, monoskeHnst KOTOpOit
ObUIM OCHOBaHBI Ha HOpMax I7I. 7 IIleHreHckoit KoH-
BeHuuu 1990 r."® [TosnHee, B 2003 1., HOpMmbI Jy6mmH-
ckoit KonBeHIM OB CKOPPEKTMPOBAHBI U Hpe-
o6pasoBanbl B PermamMeHT"’, OMy4YnBLIINIl YCIOBHOE
HayMeHoBaHue [lyommu-11°. B uenom dy6muuckuit
MeXaHM3M ObII y>Ke JJOCTaTOYHO HOAPOOHO IpoaHa-
NM3UPOBaH B JIUTEPAType, OIMCAHBI €r0 IIPeUMYIlie-
ctBa [VBanos, Mopmanoscku 2017:210] 1 HeocTar-
ku [buprokos, Anmes 2018: 115-125].
VimnnemenTanus rocygapcrsamu — wieHamu EC
Ha IIpaKTyKe nojoxenuit [ly6nunckoit Konsenmmu n
Pernamenra [Ty6nun-1I B 4acTy BBICBUIKY MCKaTeIelt
yOeXuIlla B COOTBETCTBYIOIee TOCYAAPCTBO — 4IeH
EC, npusHaHHOE OTBETCTBEHHBIM 32 PacCMOTpEHME
3asByIeHNst 00 yOexuie, HEOJHOKPATHO CTaHOBU-
nach peMeToM >kanob B EBpomneiickuit Cyy no mpa-
BaM 4ejioBeKa. [lepBbIM OIyO/IMKOBAaHHBIM II0 3TOI
npobneme pernenvieM ECITY craso penrenne o geny
«T.I v. the United Kingdom»*'. Cyp ykasai, 4To Ha-
LJIOHA/IbHbIE BIACTY He BIIPaBe OCHOBBIBATbCS MNILb
Ha nonoxeHnsax Jy6mHckort KonBeHIm, BbICbIIas
VICKaTesell yOeXXMIa B Ipyroe roCyfapcTBO — WIEH
EC 6e3 kakoro-mi6o aHanusa pucKoOB, KOTOpbIE MO-
TYT HAaCTYNIUTb BC/IEACTBYE TaKoil BbICBUIKM. O60-
CHOBBIBaA 3TOT Te3uc, EBpomnetickuit Cyp HamoMHNI,
YTO IIepefada YacTU HALMOHA/IbHON KOMIIETEHIMI
MEXIYHAPOJHbIM OpPraHM3alMAM, @ TAKXKe 3aK/Io-
4eHe MEeXIYHApOIHBIX JJOTOBOPOB He OCBOOOXK[a-
eT TocyfapcTBa — ydacTHUKY KoHBeHImM ot 06s13a-
TeJIbCTB 10 ee cobnropenmo. [TosaHee, B penreHny 1o

> European Court of Human Rights: Case of M.S.S. v. Belgium and Greece. Application No. 30696/09. January 21, 2011.

Para. 351. URL:
pdf&TID=cwvzdogrzt (accessed 12.10.2020).

https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-103050&filename=001-103050.

' Mop Jy6nrHCKOM cUCTEMON NMOHVMMAETCA COBOKYMHOCTb MPaBui onpefeneHnsa rocyaapctaa — uneHa EC, oTBeTcTBeHHOro
3a paccMOTpeHMe 3asBIeHNA MHOCTPAHHOIO rpaXkAaHriHa O NPeAOCTaBNeHUN MeXyHaPOAHON 3aLLUThI.

7 European Union: Convention determining the State responsible for examining applications for asylum lodged in one of the
Member States of the European Communities. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:41997A
0819(01)&from=EN (accessed 12.10.2020).

'8 [paso Egponelickozo cotosa. B 2 m. T. 2 OcobeHHas 4acme: yuebHuUK 0715 6akanagpos. MNop pep. C.HO. KawkuHa. 4-e n3g,,
M.: 3gaTtenbctBo OpawT. 2015. C. 745.

% European Union: Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one of the Member States by
a third-country national. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003R0343&from=EN (ac-
cessed 12.10.2020).

2 B HacTosee Bpems gericteyeT PernameHT Jy6nun-Ill. Cm.: European Union: Regulation (EU) No 604/2013 of the European
Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one of the Member States by a third-country
national or a stateless person. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0604&from=en
(accessed 12.10.2020).

21 European Court of Human Rights: Case of T.l. v. the United Kingdom. Application No. 43844/98. March 7, 2000. URL: htt-
ps://www.asylumlawdatabase.eu/en/content/ecthr-ti-v-united-kingdom-application-no-4384498-decision-admissibility-
7-march-2000 (accessed 12.10.2020).
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neny «K.R.S. v. the United Kingdom»*, Cyx noprBep-
AWJT IpYIMeHeHMe aHaJIOTMYHBIX IPMHIMIIOB U K 3a-
MenuBuIemy Jly6miHckyo Konsenimio PermamenTy
Ny6mun-IL.

Brnepsble Hapymenue ct. 3 EKIIY B pene, cBa-
3aHHOM C MMIIeMeHTalyen PermamenTta Hy6}1MH-H,
6p10 ycranosneno ECITY B nocraHosnenun bonb-
woit [Tanarsr o geny «M.S.S. v. Belgium and Greece».
Cyp cuer, 4to BracTy benbrim Hapymmm cBoy 005-
3aTe/IbCTBA 110 CT. 3 KOHBeHLMM, BBIC/IAB 3aABUTEIA B
[peruio, HOCKONIBbKY MM JJO/DKHO OBUIO OBITH XOPOLIO
U3BECTHO O CTPYKTYPHBIX IPOO/IeMax B IpedecKoit
cucTeMe IpefocTaBIeHy:A ybexunina (KoTopble Mor-
IV IPMBECTU K JIEOPTALIMM 3asBUTEJLIA 110 LIeNI0YKe B
AdranucraH, rjje eMy yrpo)xaso sarnpelieHHoe o6pa-
I[eHMe), @ TAKKe 0 OecueIoBeYHbIX YCIOBIUAX IIpyieMa
JICKaTeJIell yOeXXMIa B 9TON CTpaHe B paccMaTpyiBae-
Mblit iepuop. Ilono6Hast BBICBIIKA CTajTa BO3SMOXKHO,
B TOM 4yC/Ie 671arofiaps ToMy, 4To BiacTit benbrim Ha
IIOCTOAHHOV OCHOBE IIPMMEHA/IN MONoKeHsA Pera-
MenTa JIyormu-1I TakuM o6pasoM, 4TO y McKareseit
yOexmia He OCTaBaIOCh HMKAKOM 3P QeKTUBHOI
BO3MO>KHOCTY IPUBECTY JJOBOJIbI O HEJOIYCTUMOCTH
IPUHYAUTENbHOIO Bo3BpaleHys B Ipermio. Kpome
TOT'0, MUTPALIOHHbIE OPIaHbI CUCTEMATUYECKU He
YYUTBIBAIM TOROOHBIE COOOpaXkeHMs (K IpuMepy,
3TO He HO3BOJIANN CeNaTh JjaXKe UCIO/Ib3yeMble MU
TIIOBbIe POPMBI JOKYMEHTOB). TeM He MeHee BaXKHO
OTMETUTb, 4TO 4. 2 CT. 3 Permamenta Jy6mun-1I npep-
yCMaTpuBaa JUCKPELMOHHOE IPaBO TOCY[APCTB —
yneHoB EC paccMoTpeTh 3asiB/ieHNe MHOCTPAHHOIO
IpXJaHMHA O MEX/[yHaPOJHOI 3alllUTe CaMOCTOsI-
TE/IbHO JIaJKe B TOM C/Iydae, €C/IYi OTBETCTBEHHbIM 3a
€ro PacCMOTpeHNe COITIACHO PeryiamMeHTy AB/IANOCH
nHoe rocygapctBo. Ha atom ocnoBanuu ECITY mpu-
ILIETT K BBIBOAY O HAJIMYMU YCMOMPEHUS Y 20Cy0apcme-
471eH06 N0 UMNJIeMeHmayuy T1onoXkeHni PermamenTa
IIy6m/{H-H, a CleoBaTeTbHO, O HEBO3MOXXHOCTU

npruMeHenus B fene «M.S.S. v. Belgium and Greece»
HPe3yMIIMY SKBUBAJIEHTHOCTY 3allUTBL, CHOpMY-
JPOBAHHON B IOCTaHOBNeHNN «Bosphorus Airways
v. Ireland» (cM. pasgen 1 HacTosILel CTATb).

Briocnencteuu Esponericknit Cyy eltie HeCKOIbKO
pas KOHCTaTMpoOBaj Hapyuenus ct. 3 (6o cr. 3 B
COBOKYIIHOCTH €O CT. 13) KoHBeHI[MM B MOCTaHOB-
JIEHMSIX TIO0 Jie/IaM O BBICBUIKE B paMKax J{yOmiHcKo
CUCTeMBbl, B 4acTHOCTU «Mohammed v. Austria»?,
«Sharifi and Others v. Italy and Greece»** n «Tarakhel
v. Switzerland»®.

Brrasnennsie ECITY mpo6rmemsl ¢ cobmoeHeM
3aIL[UTBHI IIPaB YeI0oBeKa B Xofie MMIieMeHTanun Pe-
IITaMeHTa Hy6}1MH-H, He OCTa/IMICh He3aMe4YeHHbIMU
Cynom EBpormeiickoro corsa. B pemenun no gemy
«N.S. and M.E»* Cypn EC, npsMo ccbliasich Ha Bbl-
Bogbl ECITY B nocranosnenvm «M.S.S. v. Belgium
and Greece», ykasay, 4to rocygapcrsa — wiensl EC
He TO/IbKO VMIMEIOT IIPaBO, HO B OIPEJe/IeHHBbIX CITy-
4asAx 1 00sA3aHbl He BBICBIIATH MICKATe/LA yOeXNIa B
uHoe rocypapcrso — wieH EC. Tak, Cyg EC obparnn
BHUMaHJ€ HAI[VIOHA/IbHBIX B/IACTell Ha HEOOXOmM-
MocTb cobmopernsa Xaptun EC 06 ocHOBHbIX mpa-
BaX B PaMKaX IIPMMeHEHNA YCKPELMOHHBIX I10/IHO-
MOYMIA, IPEJOCTABIEHHDIX UM 4. 2 cT. 3 PernamenTa
HNy6mun-I1. B wactHoCTH, Cyz puiien K BBIBOAY, YTO
rocygapctBo — 4neH EC [Jo/DKHO BosfiepyKaTbcsl OT
BO3BpalleHNA MHOCTPAHHOTO TPaKlaHMHA B [py-
roe rocyJjapcTBO-4jIeH, B KOTOPOM JMIMEIOTCS CTPYK-
TypHBIe IpOOJIEMBI B CUCTEMEe HPefOCTABICHNA
yOexmIna, a ycmoBus IpyueMa McKareneit yoexuia
npoTusopeyar ct. 4 Xaptuu (aHanornyHo ct. 3 Kon-
BeHuuu). B xone pedopmsr JyOnmHCKoi crcTeMbl B
2013 r. mpaBosble nosunuu Cyna EC 6pu1u Boctpo-
usBefensl B Permamente Jyomn-111.

B KoHTeKcTe BBICBIIOK MHOCTPAHHBIX TPaKIaH
B 1nipefenax teppuropun EC crefyer Taxke yrnoms-
HYTb PaMo4HOe pelieHne 0 eBPOIENCKOM OpZepe Ha

22 European Court of Human Rights: K.R.S. v. the United Kingdom. Application No. 32733/08. December 2, 2008.URL: https://
www.asylumlawdatabase.eu/en/content/ecthr-krs-v-united-kingdom-application-no-3273308-decision-admissibility-2-de-
cember-2008 (accessed 12.10.2020).

2 European Court of Human Rights: Case of Mohammed v. Austria. Application No. 2283/12. June 6, 2013. URL: https://www.
asylumlawdatabase.eu/en/content/ecthr-mohammed-v-austria-application-no-228312 (accessed 12.10.2020).

24 European Court of Human Rights: Case of Sharifi and Others v. Italy and Greece. Application No. 16643/09. October
21,2014. URL: https://www.asylumlawdatabase.eu/en/content/ecthr-sharifi-and-others-v-italy-and-greece-application-no-
16643094#:~:text=16643%2F09,-PDF%20version%200of&text=Headnote%3A,t0%20their%20countries%200f%20origin. (ac-
cessed 12.10.2020).

% European Court of Human Rights: Case of Tarakhel v. Switzerland. Application No. 29217/12. November 4, 2011. URL: htt-
ps://www.asylumlawdatabase.eu/en/content/ecthr-tarakhel-v-switzerland-application-no-2921712#:~:text=29217%2F12,-
PDF%20version%200of&text=Headnote%3A,under%20the%20Dublin%2011%20Regulation. (accessed 12.10.2020).

% Court of Justice of the European Union: N.S. v. Secretary of State for the Home Department and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform. Joined Cases No. C-411/10 and No. C-493/10.
December 21,2011. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62010CJ0411&from=EN (accessed
12.10.2020).
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apect 2002 r.¥, peamm3anys MONOKEHNIT KOTOPOTo,
Ha TIepBbIil B3ITIAM, MOXKET BBI3BATh OIpefie/leHHbIe
po6eMsl ¢ cobrmofenneM GpyHIaMeHTaTbHBIX IIPaB
yenoseka [Terziev, Petkov, Krastev 2018:502]. Jeno
B TOM, YTO IOIOKeHN:A PamModHOro pelrenus mpep-
YCMaTpUBAIOT HPAKTMYECKM ABTOMATUYECKYH0 9KC-
TPaJMIMIO Pa3bICKMBAEMOTO IPK/JaHIHA 13 OfHOTO
rocyziapcTsa — yieHa EC B gpyroe. I1pu aToM Kakoit-
760 BO3MOXXHOCTY OTKa3a B BbIJjade Ha OCHOBAHNN
CoOoOpaXKeHNIT 3aIUTHI IIPaB YelioBeka B PaMoyHOM
pelleHny He YCTaHOBJIEHO. TakuM 06pasoM, MOXKeT
BO3HMKHYTD BII€YaT/IeHe, YTO TOCYapCTBO — YIeH
EC BbIHYXJI€HO 9KCTpaaMpoBaTh INIO JaXe B TOM
ciydae, eC/ii B IpyroM rocypapcrse — uaene EC emy
yrpoxkaer obpaiieHie, 3anpemjeHHoe cT. 3 KoHBeH-
LML,

Tem He Menee B u 3 cT. 1 PamoyHoro pemenus
0c060 OTMEYEHO, YTO €T0 MOJIOXKEHMA He BIUAIT Ha
06beM 00s13aTenbCTB rocypapcTs — wieHoB EC 1o co-
OJII0[IeHII0 OCHOBHBIX IIPaB Ye/loBeKa 1 6a30BbIX ITpa-
BOBBIX IIPMHIUIIOB, KaK OHM BbITeKaloT 13 CT. 6 [IEC.
Kpowme Toro, B 2016 T. B pemienun 1o ey «Aranyosi
and Calddraru»®® Cyn EC ykasas, 4To Ipy Ha/mmaum
CepbesHOr0 pUCKa 0ecyesIoBeYHOro ofpalleHus B
CBA3Y C YCTIOBYAMM COZlepXKaHMsA IOf, CTpakell B 3a-
npawiusarouwem 2ocyoapcmee unere-EC 3anpawiusa-
emoe 2ocydapcmeo dieH — EC 00s13aHO mpyocTaHo-
BUTb JICTIO/THEHe eBPOIIEIICKOr0 Opfiepa Ha apecT 10
MOMEHTa HOJTy4eH s IOIONTHUTE/IbHBIX CBeIeHNT OT
3aIpallyBaoLIero roCyAapcTBa, KOTOpble MOITIN Obl
OIPOBEPTHYTh CYILIEeCTBOBaHNME TaKoro pyucka. Ecmm
’Ke TIOfl0OHbIe CBEJICHNSA He TIOCTYNAOT B Pa3yMHBII
CPOK, TO ICIIOTIHEHNE eBPOIIEIICKOTO Opfiepa Ha apecT
npexpartaercs. Paccmatpusaemoe pemenne Cyga EC
ABJIACTCA CePbe3HBIM IIPOPHIBOM B 00/1aCTH 3aIVThI
IIpaB 4e/I0BeKa, ITOCKOIbKY BIIEPBbIE 3a 14 jieT 1o-
ciie IpUHATNA PaMOYHOro pellenns o eBpOIeiicKoM
opzepe Ha apecT Ha ypoHe mpasa EC* 6110 odu-

LMa/IbHO IIO[TBEP)K/IEHO, YTO TAKO} Opfep MOXKeT
He IMOJJIeKaTb VICIIOJHEHUIO IIO IIPaBO3ALIMTHBIM
COOOpa’KeHMAM, B YACTHOCTH, B C/Tydae HAPYLICHNA
rapantuit cT. 4 Xaptuu EC 06 ocHOBHBIX IpaBax (a
crenoBaTenbHo, 1 cT. 3 EKITY).

CreflyeT OTMeTUTD, 4TO 3a BpeMs: felicTBus Pa-
MOYHOTO pelIeHNs O eBPOIIeIICKOM Opfiepe Ha apecT
Esponerickuit Cyz 1o mpaBaM 4ejioBeKka HU pas3y He
IpY3HABaJl MIPUHATBIE B COOTBETCTBUM C HUM pe-
meHns 06 SKCTPafVIMU IPOTUBOPEYAIVIMU CT. 3
Kousenuyn®. Opgnaxo obpaiaer Ha cebst BHUMaHMe
HeflaBHee rnoctaHoneHue ECITY mo peny «Romeo
Castario v. Belgium»*', B xoropoM 6b11a paccMoTpeHa
IOCTaTOYHO MHTEpecHas 0OpaTHas CUTYals, KOIza
OTKa3 B/IacTell benbrum B MCIIOTHEHNY €BPOIEICKOTO
oprepa Ha apecT NpuBeN K HapylueHno KoHBeHIym.
B ykasaHHOM germe OenbruiicKyie CyAbl OTMEHWIN
pelleHMe O BbIade IpaKaaHKy Vcrmanum, o6BuHse-
MOJI B YOMIICTBe, B CBSI3) C HA/IMYMEM B 9TOJ CTpaHe
pUCKa HapylLIeHus ee IpaB, IPeJyCMOTPEHHBIX CT. 3
KonBenuym. BriocnencTBuy poicTBeHHUKN YOUTOTO
obpatmmce ¢ >xano6oit B ECITY Ha Hecobmiopenne
B/IACTAMM Bebrum CBOMX IIpoliecCyaIbHBIX 00s13a-
Te/IbCTB 110 CT. 2 KOHBeHIMM B paMKax COTpyHMYe-
CTBA TIPU PACCIeOBAaHMM YOMIICTBA U TIPUBJICYEHA
BIHOBHBIX K OTBETCTBEHHOCTHU. B cBOeM IOCTaHOB-
neayu ECIIY oTMeTwmsa, 4To PUCK 3aIpeljeHHOTO
obpaienns, 6e3yClIOBHO, SB/SIETCS OCHOBaHUEM
JUIA OTKasa B JCIIOJIHEHMU €BPOIIENICKOro opfe-
pa Ha apecT. Bmecte ¢ Tem Cyp yKasas, 4To B 3TOM
fienie GeNbIiiCKye BIIACTY He IIPOBE/N TIATe/IbHbII
aHa/mM3 BcexX (PaKTIYECKUX 0OCTOSATENbCTB U He 000-
CHOBA/IM HAJ/IeXalM 00pa3oM BBIBOJ, O Ha/IM4UN
peasbHOTO U MHAMBUJYAIbHOTO PUCKA HAPYILEHM:
cTaHfaproB cT. 3 KoHBeHIMM B CIy4ae SKCTpajiu-
uyy o6BuHAeMoI B Vcrmanuo. B yacTHOCTH, BnacTtu
CCBUIAINCDh HAa YCTapeBLIYID MHPOPMALIO MEXHY-
HApOJHBIX OPraHM3ALMIA, @ TAKXKE He HAIPAB/IA/IN B

2 Court of Justice of the European Union: Council Framework Decision of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States - Statements made by certain Member States on the adoption of the Frame-
work Decision. URL: https://eur-lex.europa.eu/resource.html?uri=cellar:3b151647-772d-48b0-ad8c-0e4c78804c2e.0004.02/
DOC_1&format=PDF (accessed 12.10.2020).

2 Court of Justice of the European Union: Proceedings relating to the execution of European arrest warrants issued in respect
of Pal Aranyosi and Robert Caldararu. Joined Cases No. 404/15 and No. 659/15. April 5,2016. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:62015CA0404&from=EN (accessed 12.10.2020).

# Pap rocypapcTs — uneHoB EC n paHee ycTaHaBnvBanu B HaUVOHalbHOM 3aKOHOAATENbCTBE MOJOOHbIE AOMONHUTENbHbIE
OCHOBaHVIA AA HEVCMONHEHNA €BPOMNENCKOro opAepa Ha apecT, UTo Bbi3biBaJIO COMHEHNA B COOTBETCTBUUTAKNX AENCTBUN
06s3aTeNbCTBaM, BbiTeKatowym 13 npaea EC. Cm.: The European Arrest Warrant and the Necessary Balance Between Mutual
Recognition and Fundamental Rights in the EU. P. 9URL: http://www.ejtn.eu/Documents/Themis/THEMIS%20written%20
paper%20-%20Romania%?201.pdf (accessed: 25.10.2020).

30 06 obuein npaBoBoii no3uummn ECMY B OTHOLLEHN €BPOMNENCcKOro opaepa Ha apecT 6oree Noapo6HO CKasaHo B pa3gene
4 HacTosALe CTaTby.

31 European Court of Human Rights: Case of Romeo Castafio v. Belgium. Application No. 8351/17. July 9, 2019. URL: https://
hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-194618%22]} (accessed 12.10.2020).
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Vcnianuio Kakyx-m6o 3arpocoB O IPefoCTaBIeHNN
JIOTIO/THUTENIbHBIX CBEIeHNI O I/IAHMPYeMOM MecTe U
YCTIOBUAX COfIEP)KaHUA IIOJ, CTPaXKell SKCTpajupye-
Moro /mua. B urore ECIIY xoncTaTpoBas Heucrosn-
HeHVe B/IacTAMY bembrum mpoleccyanbHbIX 00s13a-
TeJIbCTB T10 CT. 2 KoHBeHIMu.

Tem nHe menee Cyz cenman OroBOpKy O TOM, YTO
YCTaHOBJ/IEHNE HApYLIEHUsA CT. 2 He B/leYeT aBTOMa-
TIYECKOTO BBIBOJA O HEOOXO/VIMOCTH BBIC/IATb 00BM-
HsAeMyIo B VcraHMIo, HOCKO/IbKY OHO OBLIO CBA32aHO
JIIIb ¢ OMCYMCmeuem 00CmamouHbiX PaKmuueckux
OCHOBAHULL, NpUBedeHHbIX Oenbeulickumu 61acmamu
8 KOHKPEMmHbIX Npoueccax, paccMOTpeHHbIX EBpo-
neiickuMm Cypmom. Kpome toro, ECITY otmerus, uto
€ro BBIBOfIbl HE ClleflyeT BOCIPMHMMATh KaK OCBO-
60K aromye BacTy berbruy oT 06513aHHOCTY BHOBb
IOJTHOLIEHHO OLIEHUTDb ITPaBOMEPHOCTb IKCTPA/IULINN
o6BuHseMolt B VcmaHuio B COOTBETCTBUM CO CT. 3
KonBeH1my, a Taxoke KaKk CHIDKAIOLIME YPOBEHb 3a-
muThl cTaTby 3 KOHBEHIMNM B fleflaX O BBICHIIKE B
LEJIOM.

HecMmoTps Ha TO, 4TO B IIOCTAaHOB/IEHUM TIO ey
«Romeo Castario v. Belgium» peus muma 06 akcTpa-
IULM TpaXHaHKu EBporeiickoro corwsa, chopmy-
nupoBaHHble B HeM IpasoBble mosuumy ECIIY B
PaBHOI1 Mepe IIPYMEHMMBI U K SKCTPaMLUM JINL], He
uMeroIyx rpaxjancTsa EC.

3. VimnnemeHTanus rapaHTuii cT. 5 KonBeHun

[apanTuy npasa Ha CBOOGONY M JIMYHYIO HeIpy-
KOCHOBEHHOCTb, TIpeflycMoTpeHHble KoHBeHIMell, B
ob1eM Brzie oTpakeHsl B cT. 6 Xaptuu EC 06 ocHoB-
HBIX IIpaBax.

Boree fneTanbHO OTAENIbHbIE ACTIEKTBI 3TOTO Ipa-
Ba, IPMMEHAEMbIE B C/Ty4ae JIMIIEHV CBOOOBI /N1,
HOIeKAIVX BBICBUIKE, PEIJTAMEHTMPOBAHBI IIpe-
XKJle BCero B CT. 15 Tak HasbiBaeMoOll [JMpeKTUBBI O
BO3BpaTe™. YKasaHHasg HOPMa JOIYCKAeT JIMIIeHIe
CBOOO/IBI TOTIBKO B KaueCTBe KpaiiHelt Mepsl, B C/Ty4yae
€C/IM MHble CIIOCOOBI, B MEHbILell CTETIeH) OTPaHM-
YyBAOLINe [IPaBa MHOCTPAHHBIX IPaXKJaH, He MOTYT
OBITb 9 PEKTUBHO UCIIONB30BAHBI /151 00ecedeH s

BBICBUIKI. B KauecTBe nmpmMepa Hafileykalyux OCHO-
BaHUII [UIA 3aK/IIOYEHNA NULA 110, CTPaXxy B CT. 15
JIMpeKTUBBI IPUBOAUTCSA, B YACTHOCTH, PUCK HOOe-
ra. [Ipu aTom cornacHo cT. 3 [IMpeKTUBbI TaKOM PUCK
JIO/DKEH YCTaHAB/IMBATbCA B COOTBETCTBIN C «OObEK-
TUBHBIMJ KPUTEPUAMMI», ONIPefe/sIeMbIMU B HAIIMO-
Ha/IbHOM 3aKOHOJaTeNbCTBe. [lasee ycTaHaBNMBaeT-
€A, YTO JIMIIeHUe CBOOOABI JO/DKHO TIPUMEHATHCA B
TeueH)e MAKCUMAIbHO KOPOTKOTO CPOKa 1 TOMbKO
Ha TIepuofi, KOIZla peabHble MepPHI 110 BBICBIIKE OCY-
IECTB/IAKTCA C HEOOXOAMMON CTEIeHbI0 ycepams,
IpM YCIOBUY, YTO MOTEHIMANbHASA BO3MOXKHOCTD
BBICBUIKM He yTpadeHa”. Onpefe/sioTcs U Mpefienb-
Hble CPOKM copiepykanus nop crpaxeit. [To obmemy
HPaBIITY BBIChIIAEMOE JINIIO He MOXKET OBITb JIMILIEHO
cBOOOJBI O0JIEE 6 MECALIEB, 3a VCK/ITIOYEHIEM OTHE/b-
HBIX CUTYalWii, a UMEHHO: OTCYTCTBMA COTPYAHIYE-
CTBa CO CTOPOHBI TAKOTO /NI MO0 HAMMUMA 3ajiep-
KeK B TIONy4eHMN JOKYMEHTOB OT BJIacTell TPeTbUX
TOCYapCTB. B 3TUX ciTydasx joNycKaeTcs mpojieHne
CpOKa cofiepKaHMsA Ha JIOTIONHNUTeIbHbIE 12 MecAlLes,
TIOC/Ie Yero MHOCTPAHHBII TPaXKjAHVH TIOM/IeXUT OC-
BOOOX/IEHNIO TP TIOOBIX 00CTOATENBCTBAX .

CrnenyeT Taroke 0OTMeTUTD, 4To Cyx EBpomnerickoro
CO103a B MoCTaHOB/IeHNH 110 feny «El Dridi»* eme pa3
o6pary1 BHUMaHMe Ha TO, 4TO MepPbI 10 UCIIOMTHEHIIO
peleHyst 0 BBICBUIKe (BK/II0YAsi /IVIIEHVe CBOOOMIBI)
JIO/DKHBI OTBEYATh TPeOOBAHNAM NPONOPUUOHATILHO-
cMu VI IPUMEHATBCA TIOCTETIEHHO, OT 0071ee MAZKUX K
6oree xecmKkum, B 3aBUCUMOCTI OT KOHKPETHOI CH-
Tyaluy Ipy 00s13aTe/IbHOM COO/TIOfIEHNY OCHOBHBIX
npaB yenoBeka. Kpome Toro, B pelleHun Io Jemy
«Achughbabian»*, Cyx EC HanoMHWI, 4TO JIMIIEeHNe
cBOOOZIBI IO/DKHO COOTBETCTBOBATH TAPaHTUAM OC-
HOBHBIX IIpaB, mpexycMoTpenHbix B EKITY u Xaptun
EC 06 0cHOBHBIX IIpaBax.

[lajiee CTOMT YIIOMAHYTb, YTO HOPSAOK, OCHOBA-
HMS ¥ CPOKM JIMIIEHN s CBOOOIBI MCKaTeelt yoexxnina
B IIEJIAX Mepefladi UX B JIPYyroe roCcyAapcTBO — YIeH
EC B pamkax JlyO/mMHCKOI CHCTeMbI YperyaipoBaHbl
orgenbHO B CT. 28 Permamenta [ly6mun-III. Tem ne
MeHee ee II0/I0)KEHUA BO MHOIOM aHa/IOTMYHBI CT. 15
JMpeKTUBbI 0 BO3BpaTe.

32 European Union: Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common
standards and procedures in Member States for returning illegally staying third-country nationals. URL: https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0115&from=EN (accessed 12.10.2020).

3 Cm. B KauecTBe npumepa: Court of Justice of the European Union: Kadzoev (Huchbarov). Case No.357/09 November 30,
20009. Paras. 65-66. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62009CJ0357&from=EN (accessed

12.10.2020).
3 |bid. Para 60.

% Court of Justice of the European Union: El Dridi, alias Soufi Karim. Case No.61/11.April 28, 2011. URL: http://curia.europa.eu/
juris/document/document.jsf?docid=82038&doclang=en (accessed 12.10.2020).

% Court of Justice of the European Union: Achughbabian v. Prefet du Val-de-Marne. Case No. 329/11. December 6, 2011. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62011CJ0329&from=EN (accessed 12.10.2020).
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Kak BUIHO 13 BbILIEN3/I0KEHHOTO, K/II04YeBble ra-
pantuy nynkra 5-1-f EKITY B monHoit Mepe peanu-
30BaHbI B ITpaBoBbIX akTax EC. bonee Toro, mpaBoBas
cucrema EC B psaze cydaeB mpefycMarpusaet 6onee
BBICOKIIT YPOBEHb 3aINUThI, K IPUMepy, 00s3bIBas
TOCY/lapCTBa-YWIEHbI OTZEIbHO OOOCHOBBLIBATDH IIPO-
HOPLVIOHA/IBHOCTD JINIIEHVI CBOOOBI HOCTIDKEHIIO
Le/IY VICTIOJIHEHVA PEellleHNsA O BbICBUIKE.

Yro KacaeTcs rapaHTIl, 3aKPEIUIEHHBIX B 4acTy 2
cratbu 5 KonBeHuny, 4acTb 2 crarou 15 JIupeKTusbt
0 BO3BpATe COOEPH UM NO0KEHUE O TOM, YTO pelle-
HI€ O 3aK/II0YEHNI MHOCTPAHHOIO IPaKIaHMHA IO
CTPaXYy B Lie/IAX BBICBUIKM IMPUHUMAETCA VICKIIIOYN-
TeJIbHO B IICbMEHHOIT opMe ¢ yKazaHueM dakTude-
CKMX ¥ TIPAaBOBBIX OCHOBAHUIA [Is IIPUMEHEHNA yKa-
3aHHOJ Mepbl. ITO NO3BO/IAET peanu3oBaThb IPaBoO
apecTOBAaHHOTO Ha HeMeJIeHHOe HoTy4deHue NHPop-
Malyy O IPMYNHAX JIMIIEHNA CBOOO/DL.

B oTHoIIEHNM CTaHJAPTOB, IPEJYCMOTPEHHbIX Y.
4 c1. 5 KoBeHLNM, CleyeT OTMETHUTD, YTO aHA/IOTMY-
Hble rapaHTHy npefycMoTpensl 1 B ipase EC. Tak, B 4.
2 cr. 15 [InpeKTuBbI 0 BO3BPAaTe YKa3aHO, YTO B CIIy4ae,
€C/IM IHOCTPAHHBII TPaXXIaHNH ObUI 3aK/II0YeH IO
CTPa)Ky pelleH)eM aJ]MUHUCTPATUBHbBIX OPIaHOB, TO
OH JIOJDKEH MMeTb IIPaBO MHUIMMPOBATD IPOLIEAYPY
OIePaTMBHOI IPOBEPKM 3aKOHHOCTY NUIIEHUA CBO-
6ozb! cyne6HbIM opranoM. Hactb 3 ct. 15 [JupekTussl
TAKOKe YCTaHAB/MBAeT 00A3aTeNIbHOCTD IepHOAye-
CKOTO IIepecMOTpa HPaBOMEPHOCTM JIMILEHM:A CBO-
6oppl. KpoMe TOr0, MHTEPECHO OTMETUTD, YTO Y. 4 CT.
13 [InpeKTuBbI HafieNAeT MHOCTPAHHOTO IPXK/JaHVHA
IIPaBOM Ha IOTyYeHye 6eCITaTHO I0pU/ITIecKoil 1o-
MOLIM B XOfie 3TUX IPOLEAYP B CIy4ae COOTBETCTBIA
KpUTepyAM, IIPENYCMOTPEHHbIM B HalMOHA/IbHOM
3aKoHoplaTenbcTBe. OT/ie/bHasA perlaMeHTalus pac-
CMaTpPMBAEMbIX BOIIPOCOB IIPEYCMOTPEHA B OTHOIIIE-
HUU JINI, TIOATAfAIOINIX 1107, JeiicTBue PermaMeHTta
Hy6mun-III. Ha HuX pacnpocTpaHAITCS HOTOXKEHNs
cT. 9 lupexTnBbI 00 YCIOBUAX HIpKeMa’, cofepykalteit
B 1Ie/IOM CXOXUi1 (2 B HEKOTOPBIX MOMEHTaX 1 Ooree
BBICOKIIT) YPOBEHD 3aILNTBL.

[TpaBo Ha nomy4YeHMe KOMIIEHCALIMY B C/Tydae He-
IPaBOMEPHOTO JIMIIEHNA CBOOOJDBI, 3aKpeIIeHHOe

B 4. 5 cT. 5 KoHBeHIIMNM O 3amiuTe IpaB yenoBeka U
OCHOBHBIX CBOOOJ, OfecriednBaeTcss B IIPAaBOBOIL
cucreme EC peiictBreM mpaBuia 00 OTBETCTBEH-
HOCTI TOCY[APCTB-YI€HOB 32 Bpef, MPUYMHEHHbII
B pe3y/bTaTe HEHAJUIeKAIero MCIONHeHA o0s3a-
Te/IbCTB, BbITeKarolux 13 mpasa EC. YkasanHoe mpa-
BWIO OBUIO BIIEPBBIE CPOPMYIMPOBAHO B LINPOKO
usBectHoM peuternu Cyzna EC o geny «Francovich»
[Berry, Homewood, Bogusz 2017:181]*.

Hakomnel, paccMOTpuM BO3MOXKHOCTD TIpUMeHe-
Hys cT. 5 KonBeH1ym 1o npuHummy pena «Soering»*’,
TO €CTb C y4eTOM PUCKOB IpyOOro HapylleHus ee
(byHIaMeHTaIbHBIX TapaHTUII B IIPMHMMAIOLIEM TO-
cymapcrse [Ktistakis 2013:93]. ITpu orcyrcTBuM Coie-
IMaZIbHOTO PEryIMpOBaHMsA ITOTO BOIIPOCA B IIpaBe
EC cnefyer BHOBb 06paTUTBCS K OOIIVIM IIOJIOXKEHN-
am Ksanuduxaryonnor Jupektusel n [IvpeKTuBbI
o BosBpate. Kak 6110 0TMeueHo BbiLe, cT. 9 KBamm-
¢rkanmonHoit [IMpeKTNBBl IpUpaBHUBAET rpyboe
HapyIIeHNe OCHOBHBIX IIPaB Ye/oBeKa, B YaCTHOCTH,
npenycMoTpeHHbIX KoHBeHIuell, K IIpeciefoBa-
HUIO (IIPY YCTIOBUY COOTBETCTBIA MHBIM KPUTEPUAM
IpecefoBaHNA ¥ OTCYTCTBMM OCHOBAHMII JUIA WC-
K/IIOUEHNS JIMIA U3 HOJ MEX[YHAPOIHOI 3allUTBI).
I[Ipn atom B moboMm cydae c1. 19 Kamudukaiyon-
HOII JIpeKTUBBI 3ampeliaeT BbICBUIKY OeXeHIeB 3a
npeniensl EC B HapylleHne MHBIX MeXIyHApOIHbBIX
0053aTe/IBCTB  TOCYAAPCTB-YIeHOB  (6€3yC/IoBHO,
BK/Iouass obectievenvie rapantuit EKITY). Kpome
TOTO, 4. 4 CT. 6 [IMpeKTUBbI O BO3BPATE COREPXKUT 00-
I[YI0 HOPMY O BO3MOXXHOCTH BO3JIepKaTbCSl OT BBbI-
cpUIKM 3a mpefienbl EC He3aKOHHO IpeObIBAIOLIEro
MHOCTPAHHOTO I'PaKJAaHMHA 110 TyMaHUTapPHBIM WK
MHBIM coobpakeHnsaM. IIpencrasisercs, uyro Pera-
menT dy6mun-III 1 PamouHoe pelrenye o eBporeii-
CKOM Opfiepe Ha apecT, HOPMbI KOTOPBIX MOTYT ObITb
TPYMEHEeHBI IPM BICHIIKE MHOCTPAHHBIX I'PAXKIAH
13 offHOTo rocyzapcTBa — uneHa EC B gpyroe, Taxoke
THOJIeKAT TOMKOBAHMIO B JIyXe COOMIOfIeHVI OCHOB-
HBIX [IPaB 4e/I0BeKa, IpefycMoTpeHHbIX Xaptueit EC
006 OCHOBHBIX IIpaBax, BK/IIOYasl IIPaBO Ha CBOOORY 1
JIMYHYIO HETIPUKOCHOBEHHOCTD (CM. pasfjen 2 HacTo-
AN CTaTbi).

37 European Union: Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down stand-
ards for the reception of applicants for international protection. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?u

ri=CELEX:32013L0033&from=EN (accessed 12.10.2020).

38 Court of Justice of the European Union: Francovich and Bonifaci and Others v. Italian Republic. Joined Cases No. 6/90
and No. 9/90. November 19, 1991. URL: https://eur-lex.europa.eu/resource.html?uri=cellar:7a76ea3f-a919-475c-8cbe-
29e0b260ebc4.0002.03/DOC_1&format=PDF (accessed 12.10.2020).

% European Court of Human Rights: Case of Soering v. the United Kingdom. Application No. 14038/88. July 7, 1989. URL:

https://www.asylumlawdatabase.eu/en/content/ecthr-soering-v-united-kingdom-application-no-1403888-7-july-1989

cessed 12.10.2020).
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4. VimnnemeHnTauysa rapantuii ct. 8 KonBenmmm

O6uye rapaHTUM 3alIUTHI IIpaBa Ha YBaKeHUE
YaCTHO ¥ CEMEITHON KI3HU B paMKaX IIPaBOBOI CH-
crembl EC usnoxens! B ct. 7 Xaptun EC 06 ocHoB-
HBIX NpaBax. Kpome toro, cT. 24 XapTum oTAenpbHO
3aKpeIIAeT OCHOBHBIE IIPaBa peOeHKa.

Bonee moppobHOe perymipoBaHue OCHOBaHMII
UL TpeObIBaHMA U IIpaBoBoro monoxkenus B EC
TPOK[jAH TPeTbMX CTPaH, ABJAMINXCA YIeHaMM
CeMblt IpaXaHMHA rocypapcTBa — wieHa EC (mbo
EBponerickoit akoHoMm4ueckoit 3oubpl — E93), conep-
KITCA, IPeXJie BCero, B JJupexTuse o cBobozie mepe-
nBipkeHnsa” u JlupekTiBe 0 ceMeifHOM BOCCOeIHe-
Huy''. TIoHATHE YIEHOB CeMb) B YKa3aHHBIX aKTaX
omperensderca 1o aHanoruu ¢ npaxrukoit ECITY no
ct. 8 KoHBeHLMM B pacCMaTpyBaeMOM KOHTEKCTe (CM.
CT. 2 1 4 JIUpeKTNB COOTBETCTBEHHO)".

[Ipy aTOM BO MHOIMX BOIPOCAaX, CBA3AaHHBIX C
HpeObIBaHNeM NHOCTPAHHBIX IPaK/aH B cTpaHax EC
Ha OCHOBAaHUM CeMelHbIX cBs3eit, mpaBo EC mpepyc-
MaTpyBaeT ropasgo 6oree BBICOKMII YPOBEHb 3alli-
TbI, 4eM KonBenuus. K npumepy, B pelrennu 1o geny
«Ruis Zambrano»* Cyp, EC oTMeTn, 4T0 npy Hamu-
4y y pebeHKa IPaK[aHCTBA TOCYAapCcTBa — YiIeHa
EC ero pomurensaM HODKHO OBITh IPeOCTAaBICHO
IIPaBo Ha IpebbIBaHMe U PAOOTY B 3TOM FOCYAPCTBE
(6€30THOCUTEIBHO KAKOI-INO0 OLIEHKM BO3MOXKHO-
CTV TIOCTPOEHMA CEMENHON KU3HU Ha TepPUTOPUM
MHOTO TOCYZIapCTBA, KOTOPYI0 Obl 00s3aTe/IbHO Ja
ECITY*). Kpome Toro, cornacHo ct. 13 [JupekTnBsl 0
cBoboJIe TIepeBIDKEHN, JaKe TOC/Ie TIPeKpallleHys
CeMeJTHO XXM3HM (B YaCTHOCTH, B C/TyYae pasBofa)
MHOCTPaHHBIE TPaXKJjaHe MIMEIT IPaBo MPOXKMBATh
B rocygapcrse — wiede EC mpu Hammumm ompepe-

JIeHHBIX Yc/oBMit. CX0XK1e HOJIOKEHNA COTEPKUT U
cT. 15 [JMpeKTUBbI 0 CeMEeTHOM BOCCOENVHEHNIL.

YTo KacaeTcss BOSMOXXHOCTY TIPUHATHUSA PelIeH
0 BBICBUIKE MHOCTPAaHHOTIO IPX[IAHIHA, TO B CIIyYae,
€C/IJ OH SBJIAETCA 4I€HOM CeMbU TPaK/JaHMHA TOCy-
mapcrBa — 4neHa EC/E93, Ha Hero pacmpocTpaHs-
I0TCSA IPAKTUYECKN Te XKe TapaHTHM (32 HeKOTOPbIMM
U3DBATUAMM), YTO 1 HA CAMMX IPaXKJaH TOCYHapCTB —
yneHoB EC/E93 mpy 1X BBICBUIKE U3 OHOTO IOCY-
napcrsa EC/E93 B npyroe. YkasaHHbIe FapaHTUU CO-
Jep>Karcs, MpeX[e BCero, B CT. 27-29 JIMpeKTHBhI 0
cBOOOJE TIepeBIDKEHNA U TIPefyCMaTPUBAIT OYeHb
BBICOKIII YPOBEHDb 3aLIMTDI, MOITIOAMINI MUHN-
MaJIbHble CTAHJAPTHI 0OeCIIeyeH A IpaBa Ha yBaXKe-
HUE CEeMEJHOI JKIM3HM, 3aKPEIUIEHHDIE B IIPELIe/ieHT-
Holt npakTuke ECITY no ct. 8 Kousenmuu. Kpome
TOrO, B CT. 32 JIMpeKTNBbI yKa3aHO, YTO €C/IU PELIeHNe
0 BBICBUIKE II0 KaK/M-TO IPUYMHAM He ObIIO MCIION-
HEHO B Te4YeHUe [IBYX JIeT 1I0C/Ie BbIHECEHN, TO BJIa-
crurocynapcTsa — wieHa EC 0043aHbI yocTOBEpUTD-
Cs B COXpaHEHUM JIeVICTBUTEIbHON HEOOXOAMMOCTI
€ro VICTIOJIHEHA, @ TAK)Ke Y4eCTh ToOble CYIeCTBEH-
Hble VI3MEHeHMs cUTyaryu. Takoil MOfXon oTpakaeT
npasosble mnosuiyym  ECITY, cdopmymmpoBanHbie
B IIOCTAQHOBJIEHMI 110 fieny «Ejimson v. Germany»®.
Cr. 33 InpeKTuBbI TakoKe HafendeT BbICTAHHBIX JIUI]
IpaBOM IOJIaBaTh 3asAB/IEHNsA O IEPECMOTPE PelIeH
0 3alpelljeHN) Bbe3fia B CBA3M C HOBBIMU OOCTOSA-
Te/IbCTBAMI 110 IIPOLIECTBMI PA3yMHOIO CPOKa 110CTIe
VICTIOJIHEHVIA PELIeHIA O BBIChUIKE VI B IIOOOM CiTydae
— 110 MICTeYEHMY TPEX JIET, YTO 3HAYMUTEIbHO CHIDKAET
BEpPOATHOCTb KOHCTaTaly HapyueHus ct. 8§ KonpeH-
1uu B NofoOHBIX nenax [Harris et al. 2018:556]%.

lapanTuy mpaBa Ha yBa)KEHUE CEMEITHON KU3HU
VICKaTesIel yOe)KIIIa [PV OTIPeie/IeHMI TOCYIapCTBa —

40 European Union: Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citi-
zens of the Union and their family members to move and reside freely within the territory of the Member States amending
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/
EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32004L0038&from=EN (accessed 12.10.2020).

41 European Union: Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L0086&from=EN (accessed 12.10.2020).

42 Kpome Toro, cm., Hanpumep, cT. 2 KsanvdrikaumoHHon npeKTrBbl, CT. 2 [InpeKkTnBbl 06 yCNOBMAX Nprema, CT. 2 PernameHTa
Oy6nun-il.

4 Court of Justice of the European Union: Ruis Zambrano v. Office national de 'emploi (ONEm). Case No. 34/09. March 8, 2011.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62009CJ0034&from=EN (accessed 12.10.2020).

4 Cm., Hanpumep: European Court of Human Rights: Case of Sorabjee v. the United Kingdom . Application No. 23938/94.
October 23, 1995. URL: http://hudoc.echr.coe.int/eng?i=001-2350 (accessed 12.10.2020) unu European Court of Human
Rights: Case of Jaramillo v. the United Kingdom. Application No. 24865/94. October 23,1995. URL: http://hudoc.echr.coe.int/
eng?i=001-2358 (accessed 12.10.2020).

4 European Court of Human Rights: Case of Ejimson v. Germany. Application No. 58681/12. March 1, 2018. Para 61. URL:
https://www.refworld.org/cases,ECHR,5aa63f3b4.html (accessed 12.10.2020).

4 Cm. Takke: European Court of Human Rights: Case of Vasquez v. Switzerland. Application No. 1785/08. November 26, 2013.
URL:  http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-138562&filename=001-138562.pdf (accessed
12.10.2020).
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wieHa EC, OTBeTCTBEHHOTO 32 pacCMOTpeHMe UX 00-
paiieHnsa 3a yOeXxuieM, B LEIAX IIOCTELYIOLIEro
BO3BPALIEHNUA B 3TO FOCY/JAPCTBO YCTAHABNIMBAIOTCA
Pernamenrom y6muu-IIIL B 1. 14 IIpeam6bysnsl aToro
PermameHTa ykasaHo, 4To obecredeHe IIpaBa Ha yBa-
KEeHIe CeMeITHO )KIM3HM B COOTBeTCTBMUM C KOoHBeH-
et u Xaptueit EC 06 0OCHOBHBIX IpaBax sIB/ISETCS
K/IIOYeBBIM (PaKTOPOM, Ha KOTOPBIII TOCYJapcTBa —
yneHpl EC JIO/DKHBI OpPMEHTHPOBATbCsA B XOfie €ro
npyuMeHenns. B ct. 8-11 n 16 Pernamenra copepxar-
cs1 6ormee OAPOOHDIE MOTOXKEHNSI O TIOPsIIKe yyeTa
CeMeJIHBIX CBsI3ell MCcKaTesIs yoexxuIna B Xofie Bbibopa
OTBETCTBEHHOT'O T'OCY/lapCTBa, KOTOPbIe CBOJATCA K
MaKCHMa/IbHO BO3MOYKHOMY COOIIOfieHNIO IIPYHIINIIA
enMHCTBa ceMbu. KpoMe Toro, cornacHo 4. 2 ¢1. 17 Pe-
IJIAMEHTA, Jla’Ke eC/M OCHOBAHMA, IIPElyCMOTPEHHbIE
cT. 8-11 1 16 He NOANEXAT IPUMEHEHNIO, TOCYAAP-
cTBO — wieH EC MoXXeT 3anpocuTh MHOE TOCyAapCTBO
HPUHATD Ha ce0s OTBETCTBEHHOCTD 32 PACCMOTpEHIe
3asByIeHNst 00 yOexiie 10 TyMaHUTaPHBIM OCHOBA-
HIAM, B TOM YJCJIE B CBA3U C HAJM4MEM CeMeiTHbIX
WY KyNbTYPHBIX CBAA3€J1 C COOTBETCTBYIOINM IOCY-
lapCTBOM.

Hakonern, cnenyer ellle pas HAIOMHUTb ¥ O TOM,
4TO 4. 4 CT. 6 [IMpeKTUBBI 0 BO3BpaTe COAEPXKUT 00-
Iy} HOPMY O BO3MOXXHOCTHU BO3JEP>KaTbCs OT BbI-
CBUIKM HE3aKOHHO IIPeOBIBAIOIEr0 MHOCTPAHHOTO
rpaKgaHNHa (He ABIAOIIEr0CA YWIEHOM CEeMbY IPAXK-
faHuHa rocypmapcrsa — wiena EC/ED3) mo rymann-
TAPHBIM VIV MHBIM COOOPKEHMAM.

5. VimnimemeHTanuss MHbIX rapanTuii KoHBeHMm

PaccmatpuBas Bompoc o MOTeHLMaTbHOM IIpH-
MeHeHVM rapanTuii ct. 4, 6 u 7 KouBenyu B se-
7ax o BbIChUIKe 3a mpepensl EC mo nmpuHiumy pema
«Soering», TpeAcTaB/sAeTCs, 4YTO Ha TaKue CIydau B
MIO/IHOI Mepe paclpOCTPaHsITCA CTaHAAPTLI, ONM-
CaHHbIE B pasfiefie 2 HacToALleN CTaTby. [JaHHBIN
BBIBOJ, crenyeT u3 cT. 9 un 19 KpamukaumoHHo
JVpeKTuBbIL, a Takxke CT. 6 [JMpeKTuBbl O BO3BpATE,
cofiepKaHye KOTOPBIX ObIIO IIPOaHAIM3MPOBAHO pa-
Hee.

ITpu aTOM B OTHOIIEHUY TEOPETNYECK) BO3MOXK-
Horo npuMeHeHns cT. 9 Konseniym (cBo6oza Mbic-
JIM, COBECTY ¥ PEJIATYM) IO QHAJIOTMYHOMY IPVUHIIN-

ny [Ktistakis 2013: 96] npaBo EC mpenycmarpusaer
0osee BBICOKMII YPOBEHDb 3aIUThL Tak, B pelieHuu
o geny «Y and Z»* Cyn EC oTmeTn, 4T0o puck ce-
PbE3HOTO HApYIIEHUS CBOOOZBI, MBIC/IV, COBECTU 1
BEPOMCIOBEJAHNs, NpefycMoTpeHHoro cT. 10 Xap-
Ty EC 06 OCHOBHBIX ITpaBax, HpefCcTaBIsieT coboit
npec/efioBanye mo cMbiciy cr. 9 Ksammduxanmon-
HOV [IMpEeKTUBBI, a 3HAYUT, BJI€YET IIPEJOCTAB/IEHNE
craryca GexxeHna (Ipu coOMOfeHNY MHBIX He00XO0-
IVIMBIX KPUTEPMEB) 1 3allpelaeT BIChIIKY.

Yro KacaeTcs pacIpOCTpaHEHM:A TapaHTUIl yKa-
3aHHBIX CTaTell Ha BHICBUIKY MHOCTPAHHbIX IPAKIAH
B npefienax EBpormeiickoro cowosa B pamkax Jy6miH-
CKOJI CCTeMBI MO0 VICTIONTHEHVsI eBPOIIEICKOTO Op-
fiepa Ha apecT, IIPefICTaB/IAETCs, YTO IIPABOBbIE AKThI
EC, perynupyroline TaKkyro BbICBUIKY, IIOJJIEKAT TOJI-
KOBaHMIO B iyxe cobmopenns Xaptun EC 06 ocHos-
HBIX ITpaBax (CM. pasfesn 2 HacTosIIelt cTaTby). B atom
KOHTEKCTe 11e7eCO00pa3HO TAKXe YIIOMAHYTb, 4TO B
HOCTAaHOB/IeHVN 10 fieny «Pirozzi v. Belgium»* ECITY
(paccmaTpuBast xano6y B paMKax CT. 6 IO TIPUHLITY
nena «Soering») copMyMpoOBaI IpaBOBbIE MO3ULIN
0 B3amMoyelicTBuy rapantuit KonBenumu u ob6s3a-
Te/IbCTB, IPeNyCMOTPEHHbIX PaMOUHBIM pelleHneM
0 eBpoIeickoM opzepe Ha apect [Guide on Article
6... 2020:100]. B wactaoctu, ECITY ormerus, 4rto
PamouHoe pemntenne B ero tonkosanuu Cygom EC
(a Tax>ke B COBOKYITHOCTV C HOpMaMu OeIbIUiiCKO-
IO 3aKOHOJATEe/IbCTBA, IPYIMEHEHHBIMIL B 9TOM Jierie)
obecrieunBaeT CTAaHAAPT 3AINUTbI, SKBUBAICHTHBII
KonBeH1mu, 1o KpaiiHeii Mepe, Ha ypOBHe TIpe3yMIl-
. Bmecte ¢ rem EBponerickuit Cyy HAIOMHIIL, 4TO
TaKas IIPe3yMIILVA MOXKeT OBITh OLIPOBEPIHYTa, eCIIN
B 00CTOATE/NbCTBAX KOHKPETHOTO Jie/la 3alluTa O
Hapywenuil Koneenyuu, npegocrapiseMas IpaBoM
EC, aBnseTca ABHO HEJOCTATOYHOIL. B TakoM ciyuae
HaIlVOHA/IbHBIE B/IACTY 00SA3aHbI IIPUMEHATD HOPMBI
npasa EC (Bxmovas nonoxenns PamovHoro pere-
HIS) B COOTBETCTBUM C KOHBEHIIMOHHBIMY TpeboBa-
HMAMIL

3amper KO/UIEKTMBHOM BBICBIIKM, 3aKpeIljIeH-
HbI1 B CT. 4 [TpoToxona Ne 4 x Konsenuuu, B rpase
EC obecnieunBaercs nonoxeHusamu ct. 19 Xaprun
EC 06 ocHoBHbIX 1paBax. CTOUT Tak)Ke YIIOMSHYTb,
gyro ECIIY B mocranonennu no peny «Sharifi and
Others v. Italy and Greece» o6patin BHUMaHMe TOCY-

47 Kpome Toro, CTOUT yNOMAHYTb, YUTO MONOXKEHMA Y. 2 CT. 6 KOHBEHLUM O Npe3yMnLuy HEBUHOBHOCTM B MPaBOBO cucteme
EBponelickoro coto3a oTpaxeHbl B CT. 48 XapTun EC 06 0CHOBHbIX NpaBax.

4 Court of Justice of the European Union: Bundesrepublik Deutschland v.Y and Z. Joined Cases No. C-71/11 and No. C-99/11.
September 5, 2012. URL: http://curia.europa.eu/juris/document/document.jsf?docid=126364&doclang=EN (accessed

12.10.2020).

49 European Court of Human Rights: Case of Pirozzi v. Belgium. Application No. 21055/11. April 17, 2018. URL: http://hudoc.
echr.coe.int/eng-press?i=003-6061117-7798896 (accessed 12.10.2020).
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mapcTB — yyacTHUKoB KonBeHuny, xopaumux B EC,
Ha HeJOIyCTMMOCTb OIIPABIaHUA KOJIEKTMBHbBIX
BO3BpAll|EHNII, CCbUIASICh Ha IIOJIOKEHUA JEICTBO-
BaBIIero Ha ToT MoMeHT Permamenta Jy6mn-1I (xo-
TOPBII B HacTosllee BpeMsA 3aMeHeH PernmameHTOM
My6mua-III).

Haxosery, ct. 47 Xaptyun EC 06 0CHOBHbIX IIpaBax
HaJle/IsIeT KaKJJ0ro, YblM IpaBa ¥ CBOOOMDI, TIpemyc-
MOTpeHHbIe B IipaBoBoii cucteMe EC, 6bim Hapye-
HbI, IPaBOM Ha «3¢eKTHBHOe 00KanoBaHye B CY/y.
YkasaHHOe IIPaBO co4YeTaeT B ceOe rapaHTNUN KaK CT.
13 KonBenuun (mpaBo Ha 3¢(eKTMBHOE CPeCcTBO
IIPaBOBOJI 3aIUTHI), TaK 1 CT. 6 KonBeHumu (mpaso
Ha CIpaBeuBoe cyfebHoe pasbuparenpctso). [Ipn
3ToM XapTus He COREPKUT OTHEIbHOTO Peryaynpo-
BaHMsA IPOLEYPHbIX CTAHJZAPTOB B OTHOIIEHU BbI-
CBIIKM MHOCTPAHHBIX IPAX/AH, KaK 3TO 3aKpeI/IieHo
B cT. 1 IIporokona Ne 7 x Kouseniun. bornee Toro, B
CT. 47 XapTuy HeT Kakoro-/16o orpaHnyeHs ee feii-
CTBUA — K IIpUMepY, TIONI0KEHNI O ee IIpUMeHEHNN
TOJIbKO B CTy4asX CIIOPa O IPaXKAHCKMX IpaBax WK
HpebsIBIeHNsI YTOMOBHOTO 00BMHEHVs (IO aHao-
run co ct. 6 Konsenuym). Takum o6pasom, mmpoxe
rapaHTuu ct. 47 XapTuu B II0JIHON Mepe pacipocTpa-
HAIOTCA U HA Jlefla O BBICBUIKE MIHOCTPAHHBIX I'PaXK-
laH.

6. BeiBoabI

B Hacrosmee Bpems rapantyiu Konseniym B cde-
Pe BBICBUIKY IHOCTPAHHBIX IPK/IaH HAIl/IX CBOE OT-
pakeHMe KaK Ha ypOBHe IIepBIYHOTO TIpaBa (Ipexie
Bcero, B Xaptuu EC 06 OCHOBHBIX IIpaBax), TaKk 1 B
HOPMATMBHbIX aKTaX, IPUHATHIX MHCTUTyTaMu EC.
Hanbonee meranbHo yperymposansl mpaBoM EC (c
y4eToM pacupepiesienns KomrneTeHuyn mexpy Co-
1030M 1 TOCY/{apCTBAMU-YIEHAMI) BOIIPOCHI IIPefio-
CTaB/IeHMA MEXJIYHApOJIHOM 3aIUThl TPaXKIaHAM
TPeTbUX TOCYAAPCTB, BBICBUIKY MCKaTenel yoesxuia
B OTBETCTBEHHOE 32 PACCMOTPEHME VX 3asB/IEHNA TO-
cymapcTBo — wieH EC, BBICBUIKM HE3aKOHHO HAXOf-
IMXCA TPaXK/IaH TPEThMX IOCyAapcTB 3a npefenst EC,
a TaxoKe Ipo6/IeMbl CTaTyca IpaXKAaH TPETbUX TOCY-
apCTB, ABJIAOLIMXCA YIeHaMM ceMbl rpaxkian EC.

PermameHnTanus ykasaHHBIX BOIIPOCOB B IIpa-
Be EC Bo MHOTOM OCHOBBIBa/Iach Ha IpellefieHTHOI
npaktyuke ECITY. bonee Toro, ceronsaA B 1e7ioM pAfe
acriekToB 1paBo EC mpepjocraBisiet 60/ee BbICOKMIT
ypoBeHb 3auutel, 4eM EKITY. B kayecTBe mpumepa
MOYKHO IIPMBECTY 005A3aHHOCTD FOCY/IAPCTB — YWICHOB
EC 060CHOBBIBaTb IPONOPLOHATBHOCTD JIMIIEHVIA
cBOOOZIBI MHOCTPAHHOTO IPAK/JAHNMHA TOCTIDKEHIIO
L€/ VICTIOJIHEHVIS PeLIeH A O BBIChUIKE (4ero He Tpe-
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oyer mynkr 5-1-f EKITY); mpaBo Ha monyueHne Gec-
IUIATHOV HOPUIMYECKON ITOMOLIY IIPU IIEpecMOTpe
IPaBOMEPHOCTH JIMIIEHNS CBOOOABI (Yero He Tpe-
oyer u. 4 ct. 5 EKIIY); pactipocTpaHeHue Ha jiena o
BBICBUIKE TAPAHTUII CIIPAaBEIMBOTO CyfieOHOro pas-
OuparenbctBa (cM. cootHoeHye cT. 46 Xaptuu EC
06 ocHOBHBIX IpaBax 1 cT. 6 u 13 EKITY) un npouee.

Tem He Menee ECITY HeomHOKpaTHO KOHCTaTH-
poBan HapyuleHns KoHBeHIMM rocygapcTBamMm —
wieHamy EC B Xofie UCTIOTHEHNA VIMM CBOMX 00s13a-
TeJIbCTB I10 BBICBUIKE B paMKax [lyO1MHCKOI CUCTEMBI,
ompepeAnlIell TOCYAapCTBO-4/leH, OTBETCTBEHHOE
32 PaCCMOTPeHMe 3asAB/IeHNs MHOCTPAaHHOI'O IPaXK/a-
HIHa, 1yiero yoexuie. B cBonx nocraHosneHn-
ax ECITY nocnenoBarenbHO obpalja BHUMaHNe Ha
HeJIOIyCTMMOCTD OlpaBjaHusA HecobmopeHnsa Kow-
BEHL[VM CCBUIKAMM HAa HEOOXOMMOCTD CIeOBaHMA
HopMaM nipasa EC.

Bmecte ¢ tem EBpomnetickuit Cyp mmo npaBam ye-
JI0BeKa B OIOOHBIX fle/laX BCer/a IPUXOAWI K BBIBO-
JLy 0 TOM, YTO TOCYAApCTBa — YYacTHUKM KoHBeH1MM
JIefiCTBOBa/IM B paMKaxX IMCKPELMOHHBIX IIOJTHOMO-
4Mii, IPefOoCTaB/IeHHbIX M IpaBoBbIMU akTamu EC,
HOPMbI KOTOPbIX He BBIHYXX/Ia/IM MX K HapYIIEHMIO
EKIIY. Cyp EC raxxe He OCTaBajiCs B CTOPOHE U
MHTepIpeTrpoBas nojaoxenus Pernamenra JJy6mH-
IT B nyxe cobmiopenns rapantnit Konseniym, 4to
HpUBEIO K U3MEHEHNIO IPOOIEMHBIX TIO/IOXKEHWIT B
Xofie paspaboTKy HbIHe JeficTBymomiero PermameHTa
HNy6mun-II1. Kpome toro, Cyn EC npumennn anasno-
TMYHBIN MOAXOJ, M B OTHOIIEHNM Pamo4HOro perte-
HIA O eBPOIEIICKOM Opfiepe Ha apecT, OyKBajIbHbIE
(bOpMYIMPOBKM KOTOPOTO BBI3BIBA/IM CePbe3Hble
OIlaceHMs C TOYKM 3PEHNsA 3aLUThHI IIPaB YeIoBeKa.
ECIIY, B cBOIO 0Yepeyb, He OCTABWI 9TY YCUIUA 6e3
BHMMAHU, HOATBEPAYB MIPE3yMIILNIO SKBUBAJIEHT-
HocTy 3amuThl (chopmympoBannyio B 2005 I. B fene
«Bosphorus Airways v. Ireland») B HezaBHeM mocTa-
HOBJIEHMY, 3aTPAarMBaIoOLIeM BOIPOCHI VICIIOTHEHM:
€BPOIIeJICKOro Opfiepa Ha apecT.

Takum o06pasoM, Ha TPOTKEHUM IOCTETHUX
15 ner Espomeitcknit Cyp 1o mpaBam 4enoBeKa HI
pasy He IIPUXOAW K BBIBOZY 00 OIIPOBEP)KEHNUM TIpe-
3YMIILIMM 3KBUBAJIEHTHOCTY 3aLMThI, IIPEOCTaBIAe-
Moit mpaBoM EC, ipu paccMoTpeHMN [ien 0 BBICBIIKe
MHOCTPaHHBIX IPXKJAH, YTO KOCBEHHO CBIUJIETE/b-
CTBYeT 00 YCIIEIIHOI pean3aliy COOTBETCTBYIOLINX
rapanTuii Kousenuun B npase EBpomnelickoro corosa.
BmecTe ¢ TeM He CTOUT 3a0BIBATb O TEOPETUIECKOI
BO3MO>KHOCTY OIIPOBEP)KEHNSA TAaKOJ MIPe3yMIILNY B
OymylweM M1y jaxke OTKasa OT ee IIPUMEHEeHVA B Iie-
JIOM. YITyOJIeHVie MUTPALIOHHOTO KpU3Mca IPUBO-
T K BOSHMKHOBEHMIO IVICKYCCHIT O HeOOXOAMMOCTI
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HUMAN RIGHTS

HepecMoTpa MOAXOHO0B K PEry/IMPOBAHII0 MeX/yHa-
ponHoit Murpanym. Ha yposae EC B mocnegHume rogpt
UJeT aKTVMBHAs paboTa, HallpaB/IeHHas Ha peopMu-
pOBaHIe Pas/MYHbIX cocTapAnmx [IpocTpaHcTBa
cB06OMIBI, 6e3omacHoCTy 1 TIpaBocysust [IHTHH, Bo-
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POJib OOH B HOPMATUBHOM
NMPOTUBOAENCTBUUN NMPAKTUKE
TPAHCHALIMOHAJIbHbIX
MPECTYMJIEHU TEPPOPUCTUYECKOIO
XAPAKTEPA B UHOOPMALIMOHHOW

COEPE

BBEJEHME. B cospementom mupe ycunuearomcs
Yepo3vl MeHOyHAPOOHOU UHGPOPMAUUOHHOL be3onac-
HOCMU — NpuMeHeHue UHHOPMAUUOHHO-KOMMYHUKA-
UUOHHDIX MexHooeuil 6 npecmynHolx uenax. Llen-
mpom paspabomxu mep Npormusooeiicmeus maroi
npakmuke cmana Opeanusayus Obvedunennvix Ha-
yuil. Bcmamoe packpuisaemcs pono OOH 6 popmupo-
BAHUL HOB020 MeHOYHAPOOHO-NPABOBO20 UHCINUIMY-
ma.

MATEPUMAJIBI 1 METOJDI. Mamepuanom ons uc-
cnedosanust nocyxcunu pesomovuu I'A OOH, Cosema
besonacnocmu OOH, mexcmblL coomeemcmeyouux
MEHOYHAPOOHBIX 002080p08 U NPOEKMIbL 002080P06,
HayuHble mpyovl. Memodosnozuueckyro ocHoBY uccedo-
BAHUS COCABUNY MPAOULUOHHDBIE OIS 10PUOUMECKUX
pabom obuseHay Hbvle U YACMHOHAYUHblE MEMOObl No-
3HAHUA.

PE3YJIbTATDBI ICCIIEDOBAHMA. B pesynvmame
1p0BE0EHH020 UCCTIE00BAHUSL ABIOPbL CKOPPEKIMUPO-
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847U YMBEPHOAIOWSULICS 6 NPABOBOTE HAYKe 6321510 HA
MepMUH «UHPOPMAUUOHHDLLL TEPPOPUIMY, BbIOETUIU
nonoxenus pesomoyuii TA OOH u Cosema besonac-
Hocmu OOH, cocmasnsoujue HOPMAMUEHYI0 OCHOBY
NpoOMue00eticmeust 20cyoapcme NpecmynsieHusim 6
UHPOPMAUUOHHOM NPOCPAHCIGE, A WUPe — UCNOTTb-
308aHUI0 UHPOPMAUUOHHO-KOMMYHUKAUUOHHDIX 1eX-
HOTIO2UIL 6 NPECTYNHBIX UETIAX.

OBCYJKITEHUME U BBIBOJDBI. Asmopu obpaua-
101 6HUMAHUE, HIMO POPMUPOBAHUE HOB020 MEHOYHA-
POOHO-NPABOB020 UHCINUMYIMA NPOUCXOOUMM 6 PAMKAX
u noo seudoii OOH, npeumyusecmeeHHo HA OCHOBe
HOPM «MA2K020» Npasd, 00HAKO HACHynaem mar,
K020a Me#OyHAPOOHble peKomeHOamernbHble HOPMbL
NoCmeneHHo CMAaHOBAMCA MeHOYHAPOOHbIMU 0020-
BOpHLIMU HOpMAMU, 0071adarouwumu bonee KHecrmKoi
10pUOUHeckoll cunoi.

KITIOYEBBIE CJIOBA: Opeanusayus Ob6veduren-
Hoix  Hayutl, «uH@opmMayuonHviii  meppopusm»,
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meppopusm, IKCMpeMusm, Kubepmeppopusm, uH-
opmayorHoe NPoCMpPancmeo, MexoyHAPOOHAS
uHopmayuonHas besonacHocmo, InobanvHas KoH-
mpmeppopucmuueckas cmpamezusi OOH, npecmy-
NAeHUs MeHOYHAPOOHO20 xapakmepa 6 uHpopma-
UUOHHOM NPOCHPAHCIGe 6 MePPOPUCIUECKUX
uesnsx, npomusodeiicmeue UCNOIL30BAHUI UHPOD-
MAUUOHHO-KOMMYHUKAUUOHHDLX IMEXHOTI02ULL 8 npe-
CIMYNHBIX YETISIX.

1A OUTUPOBAHIA: Illymmunos B.M., Kpaii-
HiokoBa JI.M. 2020. Ponrp OOH B HOpMaTuBHOM
HPOTUBOJEIICTBIM IPAKTIKE MEK/[YHAPOJHBIX TIpe-
CTyIUIeHNI! B MHGOPMALMOHHOI cepe B Teppopu-
CTMYECKVX U MHBIX IPECTYIHBIX LeAX. — Mockos-
CKULL  JHYpHAN  MexOyHapooHozo npasa. Ne 4.
C. 23-37.DOI: 10.24833 / 0869-0049-2020-4-23-37
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THE ROLE OF THE UN IN NORMATIVE
COUNTERACTION TO THE TRANSNATIONAL
CRIMES OF TERRORISTIC CHARACTER
COMMITTED IN THE INFORMATION SPHERE

INTRODUCTION. In todays world, threats to in-
ternational information security are increasing. One
of them is the use of information and communication
technologies for criminal purposes. The United Nations
has become the centre for the development of measures
to counter such practices. The article discusses the role
of the United Nations in the formation of a new inter-
national legal institution.

MATERIALS AND METHODS. The study was
based on resolutions of the United Nations General As-
sembly, the United Nations Security Council, the texts
of relevant international treaties and draft treaties, and
academic writings. The methodological basis of the

24

study was the general scientific and private scientific
methods of knowledge which are traditional for legal
works.

RESEARCH RESULT. As a result of the research, the
authors corrected the view of the term "information
terrorism” that is being approved in legal science, and
highlighted the provisions of UN General Assembly and
UN Security Council resolutions that form the norma-
tive basis for state countering crimes in the information
space, and more broadly, the use of information and
communication technologies for criminal purposes.
DISCUSSION AND CONCLUSIONS. The authors
note that the formation of a new international legal in-
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stitution takes place within the framework and under
the auspices of the United Nations mainly under the
basis of soft law norms. But now a new stage of "switch-
ing" is beginning. It is the stage in which the method
of developing international recommendatory norms
turns to the method of developing international Treaty
norms that have a more stringent legal force.

KEYWORD: United Nations, “information terror-
ism", terrorism, extremism, cyberterrorism, informa-
tion space, international information security, UN
Global Counter-Terrorism Strategy, transnational

K BOIIPOCY O TEpPMMHAX

nepsble gecaTnneTua XXI Beka cpeny pas-

JTNYHBIX BUFOB MEXIYHApPOJHOTO Teppo-

pu3Ma Hambojee 3aMETHBIM ¥ OIMACHBIM
CTAQHOBUTCS TaK Ha3bIBAeMbINl «MH(POPMAIVIOHHBII
TeppPOPU3M», KOTOPBII MPAKTUKYETCsA KaK YacCTHBI-
MU CTPYKTYpaMU, 9KCTPEMMUCTCKM HACTPOEHHBIMU
NMULIAMU, OT[IEIbHBIMU CPEefCTBAMM MAacCOBOM MH-
¢dopmanuu (CMU), Tak u rocygapctBaMu B JIMLie
COOTBETCTBYIOIIMX OPTaHOB U crercnyx6. Cam Tep-
MVH «MH(GOPMALIOHHBIN TePpPOPU3M» HMOSBUIICS B
IIVPOKOM HayYHOM 00OpOTe OTHOCUTENBHO HeaB-
HO VI 3a4aCTYI0 TPAaKTyeTcsl HeofHO3HayHO [bypaesa
2016:139-141; >KaBoponxosa 2015:30-36; Kypas-
neB 2009:157-169]: ¢ ofHOIt CTOPOHBI, KaK Cepbes-
Hble TPECTYIUICHUS B UHQOPMAUUOHHOT cepe; C
IPYToil CTOPOHBI, KaK Cepbe3Hble MpecTYIIeHNs,
COBepIIaeMble C IOMOMLIBIO UHPOPMAUUOHHVIX eX-
HO/02Ull B Pa3/IMYHBIX cepax 001eCTBEHHO-II0MN-
TUYeCKOro ObITHA. B mepBoM crydae IpecTyIHbIe
HaMepeHMs HaIlpaBjieHbl Ha MHTepHeT-Cpefly, MH-
TepHeT-UH(PACTPYKTYpPy; BO BTOPOM — MHTEPHET-
cpefa BBICTYIAeT KaK OpYyfe IPecTyIIeHN .

B Hay4HOII IpaBOBON UTEPAType CTABUTCA BO-
IPOC O COOTHOIIEHUM TNOHATUI «MH(OPMAIVOH-
HBIJT TEPPOPU3M» U «KubepTeppopusm» [Porosckuit
2007:12]. VMHora MeXIy HUMM CTaBUTCS 3HAK pa-
BEHCTBA, YaCTO TIOJ] «KMOEpTePpOPU3MOM» TOHU-
MaloT Xakepckue araku [Denning 2004], u B Takom
CITy4ae IpejjIaraeTcsi paccMaTpuUBaTh «kKnbepTeppo-
pu3M» Kak 6osiee y3Koe IIOHSATHE.

HecMoTpss Ha BHENIHIOW IPUBJIEKATEIbHOCTD
U SPKYI0 JWUIIOCTPAaTMBHOCTb TepMMHA «MHOp-
MAIVIOHHBIN TeppOpU3M», BO3ZHUKAIOT BOIPOCH O
IIPaBOMEPHOCTM MCIONb30BAHMSA €r0 B IOpUAMYe-
CKOJl IIPaKTUKe — KaK BO BHYTPeHHeM IIpaBe, TaK U
B MeXJyHapOJHO-NIpaBoBol cucteMme. IIpaxkTuye-
CKJ HEBO3MOYKHO BBIZIE/TUTD 1[e/I0OCTHBIE, CUCTEMHbIE
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crimes in the information space for terrorist purposes,
countering the use of information and communication
technologies for criminal purposes.

FOR CITATION: Shumilov V.M., Krajnyukova L.M.
The Role of the UN in Normative Counteraction to
the International Crimes Committed in the Infor-
mation Sphere for Terrorist and other Criminal Pur-
poses. — Moscow Journal of International Law. 2020.
No. 4. C. 23-37. DOI: 10.24833 / 0869-0049-2020-4-
23-37

IPU3HAKU Y COCTaB NPECTYIUIEHNS IOf, YCIOBHBIM
Ha3BaHMeM «MH(POPMALVIOHHBII TePPOPU3M».

B YronosHoMm kopexce PO comepsxuTcs cTaTbs
205, B KOTOpOJ INPUBOJUTCA COCTaB YIrONOBHOTO
HOpecTYI/IeHUA «TeppOPUCTUYECKUIT aKT», Xapak-
TEpU3YIOIINIICA IPENENbHOV KOHKPETUKON: B3PbIB,
HO/PKOT ¥ T.IL B IE/AX JIeCTaOWIN3aIU JiesTeNb-
HOCTY OPTaHOB BJIACTY MM MEXJYHapOIHBIX Op-
ramsanmi. B cocraB akTa «MHMOPMALMOHHOTO
TeppOpyU3Ma» CIeoBano Obl BKIIOYNTh MHOXECTBO
CIMIIKOM Pa3HOPOJHBIX AelicTBMIil. PaBHBIM 06Opa-
30M OOCTOMT [1efI0 M C «MH(OPMAIMIOHHBIM TePPO-
PU3MOM MeX/yHapOJSHOTO XapaKTepar.

BosbmeMm mis mpumepa cobuitus B benopyccun,
KOTOpble npousouin B aBrycre 2020 I. mocie BbI-
0OpOB IIpesujieHTa, — HAIpPaB/IgeMyl0 M3BHE JH-
¢dopmanmonny arpeccuto. Kak kBamuduuyposatb
pas3BepHYBIINECS B CETY VTN MCXOASIINE OT PUHAH-
CUpPYeMBIX 1U3-3a pybexka OOILIeCTBEHHBIX OIIIO3M-
LVIOHHBIX CTPYKTYP IPU3bIBbI BHIXOAUTD Ha HECAHK-
LVIOHMPOBaHHble MUTUHTY U MapliM, YyCTpauBaTh
TOTa/IbHble 3a0aCTOBKM, IPENATCTBOBATb CIyXOe
MMWIINY, G7IOKMPOBAaTh PaboTy TrOCyHapCTBEHHBIX
(B TOM 4nCIIE CMIOBBIX) BemoMcTB? V Bce 3TO 01oI-
HAETCS TIofjauelt MCKaXXeHHO KApTUHBI COOBITUIT B
MUPOBBIX U BHYTPEHHUX «He3aBUCHMbIX» CMI,
yIpO30il BHEIIHEIO BOEHHOTO BTOP)KEHMS, MHIM-
BUIYaTbHBIMU CAHKLUMAMHU IPOTUB PYKOBOACTBA
TOCYHApCTBa U JIOJDKHOCTHBIX NI, cTpaHbl! AHa-
JIOTMYHbBIE ABJIEHNUA CONPOBOXKAAIOT IOYTH KaXKJoe
KPYIIHO€ 001IleCTBEHHO-IO/IUTIYeCKOe COOBITIE U B
Poccuu. Uto n3 aToro Habopa CKOOPANHMPOBAHHBIX
JIeVICTBUIL SAB/IAETCS MIMEHHO aKTOM «MH(pOpMalu-
OHHOTO TeppopusMa»? OmpasfaHo 11 BOoOIIe WC-
II0/Ib30BaHME C/IOBA «TEPPOPU3M», & €C/IM OIIPABJa-
HO, TO BO BCeX /IM YKa3aHHbIX cly4aax? [lymaercs,
4TO IpaBWIbHEE U TOUHee ObUIO ObI KBaMUUIMPO-
BaTh IOJO0OHBIE JEVICTBUA KaK «MH(POPMALVIOHHBII
9KCTPEMU3M»: JEATeIbHOCTb B MH(POPMALIOHHOM
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IPOCTPAHCTBE, HAIPABICHHYI HAa HAaCUIbCTBEH-
HYI0, aHTUKOHCTUTYLIMOHHYIO CMEHY BJIACTH, CTPO,
BOCIIPENIATCTBOBaHNE pPabOTe TOCYHapCTBEHHBIX
OpraHOB, M30MpaTe/IbHBIX KOMVCCHIL, AE€MOHCTpa-
M0 HE3aKOHHON aTpMOYTMKY, PacIpOCTpaHeHMe
COOTBETCTBYIOIVX MaTepuajoB, pasKUTaHMe He-
HaBMCTYU K TeM VJIM VHBIM COLMAJIbHBIM IPYIIIaM,
IpefjOCTaB/IeHNe /I BCErO 9TOro MHQOPMAIVOH-
HBIX YCIIyT. B poccuiickom 3akoHe «O mpoTuBofeii-
CTBUM 3KCTPEMUCTCKOI fesrenpHOCTM» (2002) K
9KCTPEMICTCKOII IeATeIbHOCTY TIPUPABHUBACTCS 1
OIpaBJjaHNe TeppOpU3Ma, caMa TePPOPUCTIIECKas
JIeATE/IbHOCTb, @ B YTOJIOBHOM KOJieKCe VMMeeTCs
crarbg 282.1, Kacaromasca OpraHMU3ALNM 3KCTpe-
MMCTCKOTO COOOIEeCTBa, TO €CTb CO3IaHNSA OpPraHu-
30BaHHbIX TPYII /NI /IS IeVICTBIUIL, Ha3bIBa@MBIX
9KCTPEMUCTCKUMIL. [TOHATIS «9KCTPeMM3May, «9KC-
TPEMUCTCKOI [IeATEbHOCT» OKA3bIBAETCS IIVPE,
9eM MOHATHS «TePPOPU3Ma» U «TEPPOPUCTIIECKOI
IIeATE/IbHOCTI», U LBl PSS COCTABOB IIPECTy-
IJIeHNI B MH(OPMAIVIOHHOM IIPOCTPAHCTBE Jlerde
«BINCATh» B TIOHSTHE «IKCTPEMM3M», YEM B TIOHS-
THE <TEPPOPU3M.

Mo>XHO cpienaTh BBIBOJ|, YTO TePMMH «MHOp-
MAIVOHHBII TEPPOPU3M» He SBIISAETCS OPUINIECKN
0060CHOBaHHBIM ¥ [JOCTATOYHO TOYHBIM; IIPABMIIb-
Hee OBUIO ObI aKTHI IIOZOOHOTO Poa KBATUPUINPO-
BaTh KaK «IIPECTYIUIEHNA B MHPOPMALMOHHOM IIPO-
CTPaHCTBE B TEPPOPUCTUYECKUX LIE/IAX»; TIPU STOM
HeOOXOZIMM IIeJIblil KOJIEKC, B KOTOPOM ObLIN OBI CO-
OpaHbI Bce COCTABBI TAKUX IpecTyienuit [Kamnro-
HoBa 2015].

MexoyHapoonuiii Xxapaktep IOZOOHbBIE IPeCTy-
IJIEHNA NPUOOPETAIOT, €C/IM MCIIOJTHUTENN, OPIaHNU-
3aTOpPBI CIEAYI0T PYKOBOJAIIMM YKa3aHUAM M3-3a
py0exa Wi IpyesKaroT 13 APYToil CTPaHbI, IONTy-
YaI0T OTTY/}a IOMOLIb B 00011 popme (B popme yc-
JTyT, PUHAHCUPOBAHNSA, UJICONOTNIECKOTO IPUKPBI-
TVSI) WK OETyT 3aTeM B JPYIYIO CTPaHY, IPOCAT TaM
y6exxuma [IlIxaramncoes 2018].

3HauNTeNlbHAA, €C/IU He Ipeol/Iafiaomas, 4acTb
«IIpecTyIUIeHNiI B MHGOPMALMOHHO cdepe B Tep-
POPUCTUYECKYIX LIe/IAX» HOCUT MeXIYHAPOSHBII Xa-
pakTep. B 9TuX ycnoBusAxX akTyaqbHbIM CTAHOBUTCA
BOIIPOC: KaK MUPOBOE COOOIeCTBO TOCYapCTB pe-
arupyer Ha JJAaHHYIO IIPO6/IeMy, HOCSILIYIO I7I00ab-
HBIIT XapakTep? YTo npeanpuHmuMaet I7TaBHas opra-
Huszanys - Opraumsanys O6benmuenHsix Harpmit

- JUIA peleHus Npo6ieMsl WM XOTs OBl I KOOP-
IVIHALIVIM YCUUIVIL 3aMHTEPECOBAHHBIX TOCYAApCTB B
HIPOTUBOJEIICTBUN TIPAKTUKE OPTaHM3ALUY Y IIPO-
BefleHIA TOfJOOHbIX aKTOB?

C monuTIYeCKON TOYKY 3pEeHNA TPYAHO Olperie-
JIUTD I'PaHb MEX/Y HOHATUAMMU «MHPOPMALVIOHHBII
TeppopusM» U «MHPOPMAIVOHHAA BOJHA»: €CIIN
«MH(OPMAIVOHHBIII TePPOPU3M» — 3TO OT/E/bHbIE
aKTBl, TO «MH(OPMALNOHHAsA BOJHA» — 3TO Le/oe
ceTeBoOe SABJICHNUE, CYCTEMHO CBA3aHHBIE MEX[Y CO-
001 aKTBI; B ME&XK/[YHAPOJHBIX OTHOILIECHMAX OHM Ha-
IpaBJieHbl Ha CYILIeCTBEHHBIE CTOPOHBI XM3HM TOTO
WIM MHOTO TOCYHApCTBa; MX ellle MOXKHO KBaju-
¢umpoBath Kak «MH(GOPMAIMOHHYIO arpeccuio»’
[Lee S. Strickland 2015:12-17]. OnHako HU B OZHOM
MeX/JYHapOJHOM I0PUANYECKOM JOKYMEHTE 3T I10-
HATHA TI0KA He BCTPEYAIOTCA.

B Poccun npobnematiike TeppopusMa HOCBsILe-
HbI: 3aKOH O IIPOTHBOAECTBIUM Teppopusmy (2006);
«KoH1enuusa npoTuBopeitcTBusA Teppopusmy B Poc-
cuiickoit Qepepaunn», yreepxaeHHas IIpesupen-
ToM (2009); 3aKoH 0 6€30macHOCTV KPUTUYECKOI
MHGOPMALMOHHON MHPPACcTPYKTYypsl Poccuiickoit
Depeparyn (2017). K «mpectymnenusmM B uapoOp-
MAaIlMIOHHOM IIPOCTPAHCTBE B TEPPOPUCTUYECKUX
Le/IsIX» IMeeT OTHoIlIeHMe 3akoH 06 nHdopmary,
MHGOPMAIIMOHHBIX TeXHOIOTVAX U 3aiuTe nHdop-
marun (2006); «JokrpuHa MHGOpMALMOHHOI 6e30-
nacHocty Poccuiickoit Pepepanym», yTepKieHHas
Ykasom IIpesnpenta (2016).

«I'mo6anbHas KOHTPTEPPOPUCTUYECKAS
crparerusa OOH» u gpyrue aktet OOH

B pearenproct OOH noproroska 1 npuHATHE
aKTOB, KACAIONIMXCSA TeppopusMa, KaK M3BECTHO,
3aHuMaeT 6onbinoe Mecro. Hambonee 3amMeTHbIMM
u3 aktoB (pesomouuit A OOH, MexayHapopHbIX
JIOTOBOPOB, IPMHATBIX B PaMKaX WM IIOJ 3TUJOI
OOH B konue XX Beka U B IepBble JleCATUIETHS
XXI Bexa) ABIATCA: Me>XXEyHapogHas KOHBEHIVIS
0 6opnbe c 6omO0BBIM TeppopusmoM (1998); Mex-
IlyHapoJHasi KOHBeHIMs 0 6opbbe ¢ PprHaHCHpOBa-
HreM Tteppopusma (1999); MexnayHapopHas KOH-
BeHIMs 0 60pb0e ¢ aKTaMy SlepPHOTO Teppopu3Ma
(2005); KonBeHuus 0 B3auMHOI IIPaBOBOI IIOMOILIN
U BBIJjaue B Le/siX 60pbOBI ¢ TeppopusMoM (2008)*
u MHorue fipyrue. OfHAaKO B 9TMX aKTax HeT IOJO-

' TMpw 3TOM cnegyeT NOMHUTD, UTo cyulecTByeT Pesontoumsa A OOH «OnpepeneHue arpeccun» (1974), n B 3ol Pesontoyun
He yKa3aHbl HTepecytoLLye HaC NPU3HaKM «MHGOPMaLIMIOHHOW arpeccumy.

2 MexpyHapopnHas KoHBeHUuMA o 6opbbe c 6omb60BbIM Teppopramom 1998 r., nprHATan Pe3oniounein lfeHepanbHoli Accam-
6nen OOH o1 9 AHBapsa 1998 r. N2 52/164. — NokymeHT OOH A/RES/52/164; MexnyHapopaHas KoHBeHLMA 0 6opbbe ¢ prHaH-
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KeHMit 00 «MHPOPMALVIOHHOM TePPOPU3ME», VI O
«IIPeCTYIVIEHNAX B MH(OPMALIOHHOM IIPOCTPaH-
CTBe B TePPOPUCTUYECKUX LieIAX». MOXHO, OfHAKO,
HPeICTaBUTh CUTYAIMN, B KOTOPBIX HOPMbI KOHBEH-
LIt O TeppOpU3Me MOI/IV OBl OBITH MICTONKOBAHBI —
TI0 AaHAJIOTUM — IPYIMEHNUTENbHO K «IIPECTYTIIeHNAM
B MH(OPMALIOHHOM IIPOCTPAHCTBE B TEPPOPUCTHU-
gecKux ueysx» [Jlykarkuit 2015].

Conep>xaHye MHOIMX pesomonnit [eHepanbHOI
Accamb6nen n Cosera besomacnoctu OOH mop-
TBEP)KJIAeT, YTO CTAHOBJIEHUE MEeX[YHapPOIHOTO
IPaBOCO3HAHMA U MEXIYHapOJHO-ITPAaBOBOTO MH-
cTutyTa 60pbOBI € IpecTymIeHnsaMn B uHdopma-
IIVIOHHOM IPOCTPAHCTBE MET B TECHOJ IpUBS3Ke
K MEXIYHapOJHBIM aKTaM, KacalIIMMCA Teppo-
pusma. [TocTeneHHo, OT aKTa K aKTY, B TeKCTbI pe30-
JIIOLMIT TOOAB/IAIOTCA TIONOXKEHNA, PACIINMPAIOLIVe
B3I/IAZ Ha crenuduKy npectymieHnit B uadopma-
IIMIOHHOM IIPOCTPAHCTBe BOOOLIE ¥ B TePPOPUCTH-
YeCKMX LIeJIAX — B YaCTHOCTIL.

Pesomronuu T'A OOH o mpecTynHOM MCIOB30-
BaHUM UHPOPMAYUOHHbIX TEXHONOTMII CTamM IIO-
aBnAThcs B 2000 r.; mo3gHee Oblna IPUHATA CePUS
Pe30MIoLNIT O «CO3[aHUM ITI00ATBHOM CTPYKTYPBI
KkubepbesomacHocti». Torma ObumM oduumanbHO
IpOBO3ITIAIIEHbl MfIeN: MHTepPHEeT KaK IIIOIIajiKa
JUIA Maiora, yIpaBieH)e NHTEPHETOM Ha MeX[y-
HapOJHOI OCHOBe, 0becriedeHe 6e30acHOCTH VH-
TEepHEeTa, IIPABO T'OCY/JAPCTB ONpeNieIATh CBOY MH-
¢dbopmanmoHHble MHPPACTPYKTYPHI U fip.>

B 2006 r. Tenepanbhas Accam6brest npuHsna Pe-
somonmio A/RES/60/288 «[imobanbHass KOHTpTEp-
popuctuyeckass crparerusst OOH»*, moprseppus
Hexmapauuo 1994 r. 0 Mepax HO JIMKBUIALMK
MEXIYHapOJHOTO TePpOpM3Ma ¥ CChIIAsACh Ha BCe
HpelbIAyIe BayKHEIIe Pe30oIoLny M0 BOIPO-
cam Teppopusma. B Texcte Crparermm rocypap-

CTBa-WIEHbI OCTAHOBIIVM IIPUIOXKUTD BCE YCUINA,
4TOOBI 3aK/TI0OYNTD BCEOOBEMTIOIYI0O KOHBEHIINIO O
MeX/YHapogHOM TeppopusMe. CTpaTerus cocro-
UT U3 4eThIpeX YacTeil: B IepBOI NPeJyCMOTPEHDI
Mepbl [0 YCTPaHEHWIO YCIOBMIA, CIIOCOOCTBYIOMNX
pacnpocTpaHeHNIo TeppOPU3Ma; BO BTOPOIL — Mepbl
IO TIPejOTBPALIeHNI0 TeppopyusMa 1 6oprbe ¢ HUM
(peub upeT, HampuMep, O KOOPAVHALM YCUIINIL
roOCyaapcTB B 60pbbe ¢ TeppoOpusMOM BO BCEX €ro
¢dbopMax 1 NPOSABIEHNSX B CETV MHTEPHET); B Tpe-
Tbeil — Mepbl 1o ykperuieHuto pony OOH; B yeTBep-
TOIl — Mepbl 0 O0eCIeYeHNIo MpaB YeloBeKa Kak
OCHOBBI 711 60PBOBI € TEPPOPU3MOM.

B psape 6onee mospHux pesomonuii [enepann-
Holl Accam6bnen OOH mnonokeHus, Kacaroluecs
VIHTEPHETa M PAa3[INYHBIX aCIEeKTOB VHQOpMAI-
OHHOJ1 Cpefibl, Pa3BUBAIOTCA M [JONONHAITCA. Tak,
Pesomoumss TA OOH A/RES/60/288 «InmobanbHas
KoHTpTeppopuctuyeckas crpaterns OOH» (2006)
npusbIBaeT rocypapcrBa corpygauyate ¢ OOH B
V3y4YeHUM IIyTell M CPeACTB MCIONb30BAHMUA CETH
MHTEPHET B KaueCTBe MHCTPYMeHTa 60pbOBI C pac-
IpOCTpaHeHyeM Teppopusma (1. 12 b).

B Pesomonun A/66/282 (2012)° TenepanpHas
Accam6ries BbIpasuia 6eCIIoKOCTBO 110 TIOBOAY Bce
6osee MMPOKOTO VCIOMb30BAHNA VICTIOMHUTEIIAMM
TePPOPUCTIYECKMX AKTOB HOBBIX MH(OPMAIVIOH-
HO-KOMMYHUKAI[VIOHHBIX TexHonmoruit (1. 19). Jra
e Pe3omolys pusbIBaeT rocylapcTBa 3aK/I0YNUTD
BCEOOBEM/TIONTYI0 KOHBEHINIO O MEeXAYHAPOTHOM
TeppopusMe. [ToHATHO, 4TO ec/u feNno JOWeT [0 Ta-
KOJ KOHBEHIIUY, B Hell JO/DKHBI ObITh ITOIOXKEH NS,
HOCBSLIEHHbIE «IIPeCTYIIEHNAM B MH(OPMAIVIOH-
HOM IIPOCTPAHCTBE B TEPPOPUCTUYECKIX LIETIAX».

B Pesomtorun A OOH 68/276 (2014)° yka3bl-
BAeTCsA, YTO TOCYJAApCTBA He MO/DKHBI II03BONATDH
HeIIPaBUTE/IbCTBEHHbIM, HEKOMMepUYecKuM 1 Ona-

crpoBaHuem Teppopusma 1999 r., npuHaTaa Pesontoynein lfeHepanbHon Accambnen OOH ot 9 gekabpa 1999 r. Ne 54/109. —
JokymeHT OOH A/RES/54/109; MexayHapoaHas KOHBeHLMA 0 6opbbe ¢ akTamu AgepHoro Teppopusma 2005 r., npuHATan
Pe3ontounei leHepanbHoi Accambnen OOH ot 13 anpens 2005 T.

Ne 59/290. — fokymeHT OOH A/RES/59/290; KoHBeHLMA O B3aMHOI NPaBOBOM MOMOLLYM 1 Bblaye B Lensx 60pbbObl ¢ Tep-
popusmom 2008 r., NprHATasA Ha naTor KoHpepeHummn MUHUCTPOB CTULMK GpaHKoA3bIYHbIX cTpaH Adpukn (Pabar, 16 mas
2008 r.). - JokymeHT OOH A/62/939-S/2008/567. Ooctyn: https://www.un.org/ru/documents/decl_conv/conv_terrorism.
shtml (gaTa obpatueHus: 11.08.2020).

3 Pe3ontounn leHepanbHoi Accambnen OOH. — VIHPpOPMALIMOHHO-KOMMYHMKALMOHHbIE TexHoNornn. — [lokymeHTol OOH.
Joctyn: https://www.un.org/ru/development/ict/res.shtml (gata obpatierus 04.09.2020)10

4 TnobanbHasi KOHTPTEppopuUcTUYeckan cTpaterna OOH / KoHTpTeppopuctnyeckoe YnpasneHve — LleneBas rpynna no
OCYLLECTBNEHUIO KOHTPTEPPOPUCTUYECKMX MeponpuaTuia. flocTyn: https://www.un.org/counterterrorism/ctitf/ru/un-global-
counter-terrorism-strategy (gata obpatieHus: 01.09.2019).

5 0630p MobanbHoi KOHTPTEPpPOpPUCTUYEcKol cTpaTterun OOH 2012 r., npuHsTo Pe3ontouneii leHepanbHon Accambnen
OOH ot 29 nioHa 2012 1. N2 66/282. — [lokymeHT OOH A/RES/66/282. [locTyn: https://undocs.org/ru/A/RES/66/282 (naTa 06-
patieHuna 04.09.2020).

6 0630p MMobanbHON KOHTpTeppopucTMYeckol ctpaterun OOH 2014 r., npuHATon Pe3osniouuen feHepanbHo Accambnen
OOH ot 13 nioHa 2014 1. N© 68/276. — lokymeHT OOH A/RES/68/276. [ocTyn: https://undocs.org/ru/A/RES/68/276 (paTa 06-
patieHuna 04.09.2020).
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MEXAOYHAPOAHAA BOPbBA C MPECTYMHOCTbIO

B.M. lLymunos, J1.M. KpaliHiokoBa

TOTBOPUTE/IBHBIM OPTaHM3ALMAM 3/I0YNOTPEeOIATD
CBOUM CTaTyCOM B MHTEpecax TeppPOPMUCTOB; NMEH-
HO TaKyie OpraHM3alVM 3a4acTyl BBLICTYIAIOT
CyOBeKTaMM «IIPeCTYIUIEHWIT B MHPOPMALIOHHOM
IPOCTPAHCTBE B TEPPOPUCTIYECKUX LiensAx». Peso-
JIIOLMA TPU3BIBAET TOCYHAPCTBA 3alMIIATD IPABO
HETIPUKOCHOBEHHOCTY YaCTHOJ >KM3HU B KOHTEK-
cre 1M¢pPOBOIL CBA3K 1 B YCIOBUAX OOPBOBI C Tep-
popusMoM (1. 12), 06beHUTD ycuns B 60pboe ¢
HaCU/IbCTBEHHBIM 3KCTPEMI3MOM BO BCeX ero ¢op-
Max U nposleHusx (1. 24). Accambres: Bblpasuna
03a00YEHHOCTD B CBSA3M C T€M, YTO TEPPOPYUCTBI 1
UX TIOCOOHMKY BCe IIVIpe MCIIONb3YIT MHGOpMaLu-
OHHO-KOMMYHMKALIIOHHbIE TEeXHOJNOTHY, IPeXJe
BCEro MHTEPHET U JIpyTye cpencTsa nHdopMalyy,
UL COBepIIeHMs, MOACTPEKATebCTBa, HaliMa NC-
HOJTHUTeeN, PUHAHCUPOBAHNA VI TITAHNPOBAHNA
TEPPOPUCTNIECKIUX aKTOB (I1. 27).

B Pesomomu TA OOH A/70/291 (2016)” orme-
YeHO, YTO IIPAKTMKA TEPPOPU3MA CO3[AeT yrpo3y
TepPUTOPUA/TIBHON LIeIOCTHOCTU U 6e30IacHOCT
TOCYHapCTB, [ieCTabMIN3MpyeT 3aKOHHblE IIPaBMU-
TeNbCTBA. VIHTEpecHO, 4To B Pesomnronuu sakperien
PAaCIIMpPEHHbIN B3IIAJ Ha COCTaBBI TEPPOPUCTHU-
YEeCKOil JIeATETbHOCTY, B YAaCTHOCTM YKa3bIBaeTcs,
YTO TEPPOPUCTBI MOTYT UCIIONb30BATh HE3AKOHHBII
060pOT OpyXMA M HapKOTUKOB, HE3aKOHHYIO TOP-
TOBJIIO JIFOJIbMI, KY/IBTYPHBIMM LIeHHOCTAMM 1 TIPU-
POIHBIMY pecypcami, HOXUIIEHNUe JIIOfieil, BBIMO-
raTenbCTBO, OTMbIBaHIE JieHeT, orpabneHne 6aHKOB
U gpyrue BUpbl npecryiuienuii. Ilonsatue «reppo-
PU3M» UCHONb3YeTCs HAPARY C HOHATUEM «HACWUIIb-
CTBEHHBII 3KCTpeMMu3M». IlocTaBleH akKLeHT Ha
IIe/Tb CO3[jaHMA U IOffiepXKaHMA B TOCYIapCcTBax a¢-
(beKTMBHBIX CUCTEM YronoBHOro mpasocyaus. Co-
JIepXKUTCS IPU3BIB NIEPECMOTPETD MPOLIeAYPHI U 3a-
KOHOJaTe/IbHbIe aKThI, KaCAIOLIMeCs MepIICTPaLum
cooOlIennit, UX mepexsara, cbopa mmyHoit nHdGop-
MaIuy, TPAKTUKN MacCOBON C/IEXKKH, C TeM YTOOBI
obecreunTh 3aIUTy IpaB denoBeka. [oBopurcs o
HEeOOXOMMOCTY NIPUHMUMATb MEpBI, YTOOBI Teppu-
TOPMU TOCYAPCTB HE VCIIOIb30BA/IICH AJIA TIOATO-
TOBKU J/IV OPTaHM3ALUN TePPOPUCTIIECKNX AaKTOB
HPOTUB JPYIUX TOCYFAPCTB WIM UX IPAXKIAH; U3bI-
CKUBATDh IIyTH COTPYJHMYECTBA B IE/AX OKa3aHMA
B3aJIMHOJI IIOMOIIY 1 IIPVIB/IEYEHNS K OTBETCTBEH-

HOCTM JINLI, UCHO/b3YIOIINX NHPOPMALVIOHHO-KOM-
MYHMKAIVIOHHBIE TEXHOJIOTUM [/ TeppopuUCTUYe-
ckux uereit. Pesomonus obpaijaeT BHUMaHMe Ha
TO, YTO TEPPOPUCTHI C IIOMOLIbI0 MH(OPMAIVIOH-
HO-KOMMYHUKAIIMIOHHbBIX TEXHOIOTUI MCIIOIb3YIOT
MICKa)KEHHDBIE MJIeM, B TOM 4YUCTIe PEIUTVO3HbIE, I
MOOM/IN3ALVN PECYPCOB U CTOPOHHUKOB. [eHeparp-
Hasg AccamOress Ipu3Baja TOCYJapcTBa NPUHATD
Mepbl, YTOOBI 3aKOHOJIATENIBHO 3aIPETUTD MOACTpe-
KaTeJIbCTBO K COBEPLIEHNIO TePPOPUCTUYECKUX aK-
TOB, OTKa3bIBaTh B yOeXMIle JIMI[aM, BUHOBHBIM B
TaKuX aKkTax. Bce ykasanHble monoxenus Pesomro-
VM aKTYalbHbl M JJIS «IIPeCcTyIUIeHNil B MHOp-
MALIOHHOM IIPOCTPAHCTBE B TePPOPUCTUYECKUX
Le/AX», KOIZla IPOMCXOAUT UCIIONb30BAHUE JCKA-
JKEHHBIX 1Jiell, TIOJCTPEKAaTeNbCTBO K IIPECTYIHBIM
aKTaM, IpefjocTaB/IeHNe yOeXuIa 3aulHIINKaM 1
HOJICTPEKATE/IAM.

Kpowme Toro, cornacuo Pesomonum Bce cooTBeT-
CTBYIOLIME ME&X/TYHAPOJHbIE OpPraHMU3ALMM JIOTKHDI
cotpysHm4aTh ¢ cucremoit OOH u rocygapctBamu-
4jIeHaMJ B TOM, 4YTO KacaeTcsi oOMeHa MHbopMau-
eit 0 GM3NIEeCKMX VI FOPUANYECKIX JINIAX, 3aMellaH-
HBIX B TEPPOPUCTUYECKOI [eATETbHOCTI IH0O0r0
pOzia, B TOM YMCTIe ITOCPECTBOM MH(POPMALMOHHBIX
TEXHOJIOTMIT; 00 MX TaKTUKe, METOMAX, MCIOJIb3Yye-
MBIX UJieAX.

Pesomtoriss TA OOH A/72/284 (2018)* mpussi-
BaeT TOCYAapCTBa K 0ObeAMHEHNIO YCUINIL, YTOOBI
«He JaTb TEPPOPUCTAM HailTy Oe3omacHble i cebs
OHJIAJ[HOBbIE 30HbI», HO IIPY 3TOM COJI€JICTBOBAaTb
(YHKIMOHMPOBAHMIO OTKPBITOTO ¥ 6€30IacHOro
uHTepHeTa. locymapcTBaM M COOTBETCTBYIOMIMM
MEXJIYHAPOJHbIM OpraHM3alMAM IIPeIaraeTcs
pPaccMOTpeTb BO3MOXXHOCTb Pa3pabOTKM HaIMo-
HaJIbHBIX ¥ PEerMOHA/IbHbIX IJIAHOB [ENCTBUII 110
IpeyIPeX/IeHNI0 HaCUIbCTBEHHOTO 3KCTpeMM3Ma
BO BCeX C/Iy4asdX, KOIZla OH CO3/laeT IUTATeIbHYIO
Cpefy UL TeppOpu3Ma, a TakxKe pa3paboTaThb cpef-
CTBa IPOTHBOAEICTBUA TEPPOPUCTUYECKON IIPO-
IaraHyie, B TOM 4ucie dyepes uHTepHeT. KoHTpIIpO-
HaraHjia /O/DKHA YTBePXKJATb IIO3UTUBHbIE UJIEN,
laBaTh yOeNUTe/NbHblE A/lbTEPHATUBBI M OCBEIATH
BOIIPOCHI, IIpefiCTaB/IAKLINE VHTEpeC I/ YA3BU-
MBIX TpPYII, SABJIAIOMVXCA OOBEKTaMU Teppopu-
CTUYECKOJl IpomaraHabl. leHepanbHas Accambres

7 0630p [MobanbHoOM KOHTPTEppOopUcTMYeckon ctpaterun OOH 2016 r., npuHATon Pesonioumnein leHepanbHon Accambnen
OOH o1 01.06.2016 1. N2 70/291. — AokymeHT OOH A/RES/70/291. foctyn: https://undocs.org/ru/A/RES/70/291 (paTa obpalue-

HuA 04.09.2020).

8 0630p [MobanbHo KOHTPTEPPOPUCTUUECKoN cTpaTerun OOH 2012 r.,, npuHsToi Pe3oniouneir leHepanbHoi Accambnen
OOH ot 26 nioHa 2018 1. N2 72/284. — [lokymeHT OOH A/RES/72/284. locTyn: https://undocs.org/ru/A/RES/72/284 (pata 06-

paweHmns 04.09.2020).

28

MockoBcKuin XXypHan mexpayHapogHoro npasa < 4 « 2020



Vladimir M. Shumilov, Lyasyan M. Krajnyukova

INTERNATIONAL LEGAL MEASURES AGAINST CRIMES

obpaTuia BHUMaHNe Ha yBelM4YeHUe IIPUTOKA B
TEpPOPUCTNYECKME OPraHM3aLMM HOBBIX YIEHOB,
3aBepOOBaHHBIX 3a pyOeXOM. IJTa KOHCTATalMs
3aCTaB/iA€T BCIOMHUTb O IPUTOKE MHOCTPAHHBIX
TPaXJaH C COOTBETCTBYIOLIMMM HAMEPEHUAMU U
HOATOTOBKOI B IPENIBEPUN ¥ BO BpeMs «MHPOp-
MAalVIOHHOJI arpeccun», B YacTHocTH U B bemopyc-
cuio, B aBrycre 2020 r. mocye BbI6OPOB Ipe3neHTa
cTpaHbl. MHOTHE nonoXeHuA pesomonnit 'A OOH
HOBTOPSIOTCA U3 JOKYMEHTA B JOKYMEHT.

B pexabpe 2019 1. BrepBble Obita mpunsTta Pe-
somouus A OOH o 6opbbe ¢ knbepnpecTynHo-
CTbIO’, BHeceHHas Poccueit u psagoM rocysapcrs. 3a
JNOKYMEHT IIPOroIocoBanmy 79 crpaH, npotus — 60,
33 crpansl Bo3aepxanuce. [Iporus ogobpenus Pe-
somonyy pesko BpicTymun CoepuHenHble HTaTol
AMepyKY, CUMTAIONYIE MHTEPHET CBOEI «COOCTBEH-
HocTbio»; ¢ Teppuropun CIIA nambonee mHTEH-
CUBHO M arpPecCMBHO IIPOBOAATCA Kubeparakum B
OTHOIIeHNN VHQPOPMALMOHHON MHQPACTPYKTYpPBI
Poccum n MHOTMX Apyrux crpas. [JOKyMeHT Ipefi-
mmoyaraeT cospanme IeHaccaMbreeil cIienuaabHOIO
MEXIIPaBUTEIbCTBEHHOTO KOMMTETA 3KCIEPTOB,
IPeJCTaB/IAIIIEr0 BCe PErMOHbI, 3ajjaueil KOTopo-
O CTaHeT pa3paboTKa MeX/YHAPOTHON KOHBEHIIUN
O TIPOTMBOJENCTBMYU NCIIONb30BAHMIO MHPOpPMa-
LIJIOHHO-KOMMYHUKAIIMIOHHBIX TE€XHOJIOIMil B IIpe-
crynupix nensax. B MU Poccum ormerumnm, dro
npennoxenHas Poccueit Pesomonyst ¢axrmyeckn
3aKperiieT UU(POBOI CYBEPEHUTET TOCYAAPCTB
HaJ| CBOMM MH(OPMALVIOHHbIM IPOCTPAHCTBOM M
OTKPbIBAaeT HOBYIO CTPAHMIY B UCTOPUMU ITI0OANID-
HOTO TNIPOTMBOJENCTBMsA KubepkpumuHany. Panee
B CoBete EBporbl Ob1a IPMHATA KY/TyapHO IOATO-
TOBJIEHHAA TaK HasbiBaeMas bypanemrckas KoHBeH-

IV O IPECTYIHOCTH B chepe KOMIIBIOTEPHOI MH-
¢dopmanuu (2001). Poccuiickas Pezomonus cospaer
NIEPErOBOPHYIO IUIOWA/IKY IO arupoli [enepanbHOI
Accambren OOH i paspaboTku [eiicTBUTEIBHO
YHMBepCalbHOJ KOHBEHIIMY 110 6opbbe ¢ Kubeprpe-
CTYIIHOCTBIO."”

Mo>XHO cfienaTh BBIBOJ: MfIeT IIOCTEIIEHHOE CTa-
HOBJIeHVe, (OPMIUPOBaHME He TONbKO MEX[yHa-
POIHO-IIPAaBOBOrO  MHCTUTYTa IIPOTUBORENCTBIA
«IIpeCTyIUIEHMAM B MHQOpMaIoHHOi cdepe B
meppopucmuueckux Lensax», Ho u 6ojee MIPOKO-
rO MHCTUTYTA «IPOTUBOJEIICTBIUA VICIIONb30BAHNIO
MHPOPMALMOHHO-KOMMYHMKAL[IOHHBIX ~ TEXHOJIO-
TUIl B npecmynHoLx Lesax». Ecnm nepsblil MHCTUTYT
COBMeIIaeT «KNOepIPOCTPAHCTBOY» 1 «TEPPOPU3M»,
TO BTOPOJ MHCTUTYT — «KMOEPIIPOCTPAHCTBOY U BCE
BMJIBI MEK/[YHApOJHBIX IIpeCTyIUIeHuii (6onee Toro,
He TO/NBKO «KMOEPIPOCTPAHCTBO», a BCE MHPOP-
MaIlMOHHOE TIPOCTPAHCTBO, BK/IIOYAs IeYaTHbIE 1
tenesusnonnsie CMMU).

Hapsny c Tenepanbroit Accambrieeit, mpobnema-
TUKOJI Teppopyu3Ma BO BCEX €ro acleKTax 3aHMMa-
ercs u Coser besonmacnoctn OOH. MoxxHO oTMe-
TUTD, HAIIpUMeP, crefytomye pesomonyy Cb OOH:
Ne 1373 (2001); 1624 (2005); 2129 (2013); 2178
(2014)", B KOTOPBIX COfiepXKATCS UEH, YKe 3apuK-
cuposanHble B pezontonuax A OOH. Bmecte ¢ Tem
MOYKHO BBIJIE/INTb HEKOTOPbIE TOOKEHNA Pe30JIio-
mmit Cb OOH, nosBossoniye yBuerb 61m30cTb
IOHSTUI «TEPPOPU3M» U «IIPECTYIIEHUs B MHPOP-
MAaIlOHHOM IPOCTPAHCTBE B TEPPOPUCTIYECKNUX
uenax». B pape pesomonuit 2015 . mop TuTynoM
«YTpO3bl MeXYHAPOTHOMY MUPY 1 6e30I1acHOCTH,
co3JjaBaeMble TepPOPUCTHYECKMMM akTamm» (S/
RES/2199; S/RES/2249; S/RES/2253; S/RES/2255)"

° TpoTmBOAeNCTBIE NCMONb30BaHNID MHGOPMaLIIOHHO-KOMMYHUKALIMOHHbIX TEXHONIOMMIA B NMPECTYMHbIX Lensx. — Pesonto-
una lfeHepanbHoit Accambnen OOH ot 27 nekabps 2019 1. N© 74/247. — okymeHT OOH A/RES/74/247. QocTyn: https://undocs.
org/ru/A/RES/74/247 (nata obpalieHuns 04.09.2020).

% 3uHoBbeBa E.C. lunnomatnueckoe HactynneHne Poccun B obnact nHoopmaumoHHow 6esonacHocTty. 2018. Joctyn:
https://mgimo.ru/about/news/experts/diplomaticheskoe-nastuplenie-rossii-v-oblasti-informatsionnoy-bezopasnosti/ (gata
obpatyeHus: 12.11.2020).

BbictynneHne MuHmncTpa nHoctpaHHbix gen Poccuninckon ®epepauun C.B. JlaBpoBa B cBA3M ¢ 3aaBneHnem lNpesngeHta Poc-
cuinckor Qepepaumn B.B. MyTruHa no mexxayHapoaHou nHdopmMaLumoHHon 6e3onacHocTi, Mocksa, 25.09.2020 [SneKTpoH-
HbIli pecypc OdurupmanbHbIi canT MuHUCTepcTBa MHOCTPaHHbIX aen Poccuiickon Qepepauuu]. Joctyn: https://www.mid.ru/
foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/content/id/4350560 (nata o6palyeHus: 12.11.2020).

" Pe3ontoums Coseta bezonacHocti OOH 1373 (2001), npuHATas Ha ero 4385-m 3acefiaHnu 28 ceHTA6pA 2001 r. — [lokymeHT
OOH S/RES/1373 (2001); https://undocs.org/ru/S/RES/1373(2001); Pe3ontouna Coseta BesonacHoctn OOH 1624 (2005), npu-
HaTas CoBeToM besonacHocT Ha ero 5261-m 3acefjaHnm 14 ceHTa6pa 2005 r. — JokymeHT OOH S/RES/1624 (2005); Pe3ontounsa
2129 (2013), npuHaTaa CoBeTom be3onacHocTn Ha ero 7086-m 3acefaHuu 17 gekabpsa 2013 r. — JokymeHT OOH S/RES/2129
(2013); Pe3ontoums 2178 (2014), npuxaTtaa CoeTom bezonacHocT Ha ero 7272-m 3acefaHum 24 ceHTa6paA 2014 r. - [lokymeHT
OOH S/RES/2178 (2014).

12 «Yrpo3bl MexyHapoaHOMY MUPY 1 6e30MacHOCTH, CO3AaBaeMble TePPOPUCTAYECKUMY akTamuy (S/RES/2199; S/RES/2249;
S/RES/2253; S/RES/2255). — lokymeHTbl OOH. locTyn: https://www.un.org/securitycouncil/ru/content/resolutions-adopted-
security-council-2015 (naTta o6paLyeHus: 04.09.2020).
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rOBOPUTCs 00 00513aHHOCTY TOCYAPCTB 3aMOPAXKN-
BaTh CPefCTBA, (PMHAHCOBbIE aKTUBBI AL M COOT-
BETCTBYIOIVX OPTaHM3ALMIil, KOTOpbIe COBEPLIAIOT
TePPOPUCTIYECKIE AKTBl; O TOM, 4TO TOCYAApCTBa
JO/DKHBI 0becrieunTb, 4TOOBI Takue (usmyeckue
LA TPYBJIEKAINCD K CYeOHOI OTBETCTBEHHOCTH,
a BO BHYTPEHHEM 3aKOHOJIaTe/IbCTBE — TaKJie TePPo-
puCTIYecKye aKTbl KBaI(UIMpOBaInuch ObI KaK ce-
pbe3Hble YTOJIOBHbIE IIpaBOHApYLIeHNs. Pesomonmn
€ TaKMM K€ TUTYIOM NIpuHUManuch B 2016-2017 rr.
u B 2019 1. Hu B opiHOII U3 HUX He QUTypupyeT Tep-
MUH «MHPOPMALVOHHBII TEPPOPU3MY.

[ToMuMo HopmMamueHoi CTOPOHBI B A€ATENbHO-
ctu OOH, Kacaromeiicss IpOTUBOJEIICTBUA MEXY-
HapOHbIM HPECTYIVIEHNAM B MH(POPMAIVOHHOM
IPOCTPAHCTBE B TEPPOPUCTUYECKIUX LIETIAX, CIIEYeT
BUJETD M UHCHUMYUYUOHATIbHO-0P2AHUIAUUOHHYIO
cropony. Tak, B coorBercTBun ¢ Pesomonneit Cose-
ta besomacHocty S/RES/1373 (2001) 6b1n1 yupexpen
Kontpreppopuctuyeckust xomuter Cosera bes-
OIACHOCTH, paboTy KoTOporo Hampasssger Vcmorn-
HUTE/IbHBII AUpeKTopaT®.

Pesomowys 6bITa IPMHATA HA OCHOBAHVM I7IABBI
VII YcraBa OOH n o6s3arenbHa 11 TOCYapCTB —
yneHoB OOH. B wacTHOCTH, rocymapcTBa-ueHbI
JIOJDKHBI:

-~ BBeCTU YTOJIOBHYI0 OTBETCTBEHHOCTb 3a
(brHaHCMpOBaHUE TEPPOPU3MA;

- 6esoTararenbHO 3a0JIOKMPOBATH BCE CPef-
CTBa, UMEIOII[JIe OTHOIIEHMe K JIMIAM, IPUYACTHBIM
K aKTaM TeppOpu3Ma;

- He IPeNOCTAB/ATh HU B Kakoil Gpopme du-
HaHCOBYIO IIOJIEPXKKY TePPOPUCTNYECKUM IPYIIIIaM;

- 3aIpeTUTh IPEJOCTaBJIeHNEe TePPOPUCTAM
yOexu1Ia, TI0OBIX CPELICTB MV TTOALEPIKKIL;

- 0OMEHMBATBCA C IPAaBUTETLCTBAMM PYTUX
rocyfapcts MHQopMalyeil 0 BCeX IPYINax, OCy-
IIeCTB/IAIMINX WIN IVIAHUPYOLNX TePPOPUCTIYe-
CKIe aKTBbl;

- COTPYJHWMYATb C IPAaBUTEIbCTBAMM HPYTUX
TOCYZIAPCTB B PacCIeIOBaHNY JIeATeNbHOCTH, OOHa-
PY>KEeH!M, apecTe, SKCTPAMUINI U YTOTIOBHOM IIpe-
CTIeJOBAaHNUM TeX, KTO IIPUYACTEH K OZOOHBIM aKTaM;

- BBECTM B HAIMOHAJbHOM 3aKOHOJlaTeNlb-
CTBE YTOJIOBHYI0 OTBETCTBEHHOCTb 3a aKTMBHOE I
IIACCHBHOE COfEICTBME TeppOpU3My U ITIpefiaBaThb
HapyLIUTeNeN Cyay;

- ocyuecTBIATh 93¢ PeKTUBHbIE MEPBI IIOTpPa-
HMYHOTO KOHTPOJIA.

IIpn HEOOXOMMOCTHM BCE 3TO MOXHO 3KCTpa-
HO/IMPOBATh Ha CIy4au «IpecTyIieHnit B uHdop-
MAIJIOHHOM IIPOCTPaHCTBE B TePPOPUCTUIECKIX
nenax». Vinm emie mmpe - Ha Bce CTy4Yau MCIONb-
30BaHUA  MH(OPMALVIOHHO-KOMMYHVKAIVIOHHBIX
TEXHOJIOTUI B MPECTYIHBIX Le/IAX, TOMbKO, MOXKET
ObITh, HE B KaueCTBe «00A3aHHOCTI», A B Ka4eCTBE
«IIpaBa» TOCYJApCTBa, pearyupymomero Ha nHdop-
MaIMOHHYI0 arpeccuo. VI3 mojo6HbIX «pocchlmeil»
ufiell ¥ TONOXKEHMII IIOCTENEHHO CK/IaJbIBaeTCsa
(6ymeT cKmafpIBaTbCS) HOPMATUBHBI MacCUB Jie-
K/Iapauyii 1/MayM KOHBEHLMI, IOCBAILIEHHBIX IPO-
TUBOMIEJICTBIIO MEXIYHAPOAHBIM IIPECTYIIeHNAM
B nH(OPMAIMOHHOI cdepe.

Pesomormein TA OOH A/RES/71/291 (2017)%
yupexzeHo KoHTpreppopucTidecKoe YIpaBJeHMe,
KOTOpoe BoOpajno B cebsi momHOMOuMsA U (QYHKIMM
HpeAbIIYIMX CTPYKTYP IO OCYLIECTBIEHMIO KOH-
TPTEPPOPUCTIIECKIX MEPOIIPUATII; B COCTAB YIIPaB-
nenus Boien Konrpreppopuctideckuit nentp OOH.

B nexabpe 2018 r. ms1 c6amaHCMPOBAHHOTO OCY-
I[eCTB/IEHNs] BCeX dvacTeil [7106anpHO KOHTpTep-
popuctnueckort crpaternn OOH 6pita cospana
CTPYKTypa, Ha3BaHHas «[100aIbHBIM JJOrOBOPOM
OOH mno xooppuHAaLMM KOHTPTEPPOPUCTUIECKOI
IeATeIbHOCTM». Y4YacTHUKamMu Ino6ajbHOro [1o-
ropopa cramm okono 40 nmoppasjeneHnit CUCTEMBI
OOH, a Taxke VnTepnon n BcemmpHas TamoxeH-
Has opranusanus. Kourponupyer pabory Ilmo6anp-
HOTO JoroBopa KoopayHaIMoHHbBI KOMMTET IO
HpeficefiaTeIbCTBOM 3aMecTuTeNs [eHepanbHOTo ce-
kpetapss OOH u rnasbl KonTpTeppopuctiueckoro
ynpasneHus. s cBAsu MexXay cTpykrypamu Ino-
0a/IbHOTO JIOTOBOpA CO3JlaHA 3alVIIEHHAsA OHJIAil-
HOBasi M1aTopMa-IopTaIL.

TenepanbHblit cexperapp OOH pemaet perynap-
Hble 0030pBI 11 JOK/IA/BI'®, KaCAIOLMeCs peann3alyn

3 Pesontoyua Coseta besonacHoctv OOH 1373 (2001), npuHATas Ha ero 4385-m 3acepaHnm 28 ceHTa6pa 2001 r. — [lokymeHT
OOH S/RES/1373 (2001). focTyn: https://undocs.org/ru/S/RES/1373(2001) (nata obpalyeHms: 04.09.2020) KoHTpTEppOPHUCTU-
yecknin KomuteT 1 ero VicnonHutenbHbin ampekTopart. foctyn: https://www.un.org/sc/ctc/wp-content/uploads/2015/09/
CTED-press-kit-2016-RUSSIAN.pdf (aata obpatyeHms: 04.09.2020).

* YkpenneHue noteHumana cuctembl Opranmsaumm O6beanHeHHbIX Hauuii no okasaHuio rocyfapcTBamM-uieHaM NoAnep-
Kn B ocyLiecTrieHnm [mobanbHOWM KOHTpTeppopucTnyeckoi ctpaterny OpraHusaumm O6beguHeHHbIx Haumin 2017 ., npu-
HATON Pe3ontoyueir lfeHepanbHoii Accambnen OOH ot 15 mtoHa 2017 1. Ne 71/291. — lokymeHT OOH A/RES/71/291. https://

undocs.org/ru/A/RES/71/291 (naTa obpatyeHuns 04.09.2020r.).

> BapuaHTbl METOLOB OLIEHKM BO3AENCTBYA 1 XoAa OCyLIecTBAeHWs [NobanbHOM KOHTPTEPPOPUCTUYECcKoi cTpaterun Op-
raHusaummn O6beauHeHHbIX Hauwnin cuctemoint OpraHusaunn O6begrHeHHbIx Hauwmin/ Joknag leHepanbHoOro cekpetaps ot
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[1106anbHOI KOHTPTEPPOPUCTUYECKOIL CTPATETNN 1
BOIIPOCOB, CBA3aHHBIX C Hell. B paMKax u 11oft arupioin
OOH npoBopATcsa pa3HOro pofia MeXIYHAPOLHbIE
MepompusaTus, kKonpepenuuu: B 2012 r. Ienesas
Tpynma II0 OCYLIEeCTBIE€HNI0 KOHTPTEPPOPUCTH-
YeCKMX MEpPONPUATUI COBMECTHO C YIpaBJIeHUEM
OOH no napkorukam u npecrynsoctu (UNIDOC)
BBIITYCTUIA PYKOBOACTBO «JIcmonbp3oBaHye WMH-
TepHeTa B TEPPOPUCTUYECKUX LeMAX»'S; B mione
2015 r. KonTtpreppopuctuyeckuii komnurer Cosera
BesonacHocTy mposen crenyuaabHOE COBELIAHME C
y4acTueM TOCyJapCTB-WIEHOB U COOTBETCTBYIOIMX
MeX/YHapOJHBIX opramsauuit («Mapgpuackoe co-
BemlaHue»)'’; B mone 2018 r. mpouuia Kondepenums
BoIcokoro ypoBHA OOH ¢ yuactueM pyxoBoauteneit
KOHTPTEPPOPUCTUYECKMX BELOMCTB TOCYHAPCTB-
4JIEHOB.

B cBA3M ¢ aTMM pOXIaeTCA Takoe COOOpaXKeHue:
noyeMy Obl AMIUIOMATaM M CIIELV/IICTaM 3auHTe-
PECOBaHHBIX CTPaH INOCTENEHHO He BeCTU JeN0 K
TOMY, 4TOOBI COfleP>)KaHNeM JIeATeTbHOCTI BCeX Ha-
3BAHHDIX MHCTUTYLIMOHAIbHBIX OPTaHOB KOHTpPTeEp-
popuctudeckoit HampasnenHocty B OOH (wm
VHBIX OPT'aHOB/CTPYKTYP) ObIIa OBI He TOTHKO 6OPb-
0a c M3BeCTHBIMIU MUPOBBIMY OYaraMy TeppoOpu3Ma,
HO 1 6ojlee OTYET/IVBOE ITPOTHUBOMEIICTBIE TIPAKTHU-
Ke MeX/YHapOJHBIX IPeCTYIUIEHNIT B MHPOpMAI-
OHHOM IIPOCTPAHCTBE B TEPPOPUCTUYECKUX LIEIAX?
Bo3MOXHO, CTOMT MHMLMMPOBATb CO3faHME IIOf-
pasgeneHnsA, KOTOpoe 3aHMMANoch Obl BCell Ipo-
67meMaTKOl OOPbOBI C NPECTYIUIEHUSAMI 9KCTpe-
MMCTCKOJI HaIlpaB/IEeHHOCTH U YK€ B 3TUX PaMKax —
OpraHM30BAHHBIM IIPOTUBOJEICTBIEM JICIIO/Ib30Ba-
HMIO MHQOPMAIVIOHHO-KOMMYHVKAIMOHHBIX TeX-
HOJIOTHIT B IIPECTYTIHBIX LIEJIAX.

O pOCCHiTCKOM MPOEeKTe KOHBEHIINI
OOH no 60pnbe ¢ KMOepIPeCTYNHOCTHIO

Poccus sanumaer 8 OOH axTuBHYI0 NO3UIINIO B
TOM, YTO KacaeTcsi 60pbOBI C TePPOPIU3MOM M C TIpe-

CTYIUIGHUAMY B UH(POPMAUUOHHOM TPOCTPAHCTBE
B mMeppopucmuyeckux Lenax, a B 6onee MUPOKOM
IUTaHe — C MICIIO/Ib30BaHMeM NH(POPMALVIOHHO-KOM-
MYHMKAIVIOHHBIX TeXHOJIOIWIl B HPeCtnynHblX Lelsx.

B 2011 r. Poccusa npepcrasuna 8 OOH npoekt
KonBenrn «O6 obecriedeHny MeXXAyHapOHO
MHGOPMALIMOHHON 0e30I1aCHOCTI», Hal|elleHHbII
Ha 60pbOYy ¢ KubepTeppOpPN3MOM, KNMOEPMOLIEHHN -
4eCTBOM ¥ IpefoTBpalleHre KOH(INKTOB B Kubep-
npocTpancrae'®.

B 2017 r. MuHUCTEpPCTBO CBA3M M MAacCCOBBIX
KoMMyHMKaiuit PO paspaborano mpoekT KOHBEH-
i OOH 1o 6e30macHOMY MHTEpPHETY, Y4UTbIBA-
IOVt TT0/IOKeHust JOKTpUHBI MH(POPMAIVIOHHO
6esomacHocty PO (2016). [TpoexT ABUICSA OTBETOM
Ha bypanemtckyio konseHnuio Cosera EBporbel o
KOMIIBIOTEPHBIX IIpecTyIrieHnsx (2001), kotopas Bo
MHOTOM YCTapesia: OHa IpefycMaTpuBaeT MeHee Jle-
CATKA COCTABOB IIPECTYIIJIEHMIA, @ X Ha CETOJHA Ha-
CUMTBIBACTCS NMOPALKA TPUALIATH, CUUTAsA U Kubep-
TeppopusM. B poccuiickoil KOHLENNN pedb UJET
0 TOM, 4TOOBI MHTEPHET CTa/l YacTbio I1pPOBOIL
9KOHOMMKI, a YIIpaBJIeH}e UM OCYILeCTB/IANOCh OT-
KPbITO I IeMOKPaTHYeCK! BCEMM TOCY/lapCTBaMM Ha
PABHOIPAaBHOI OCHOBE U B COOTBETCTBUM C HOpMa-
MM MeXJyHapojHoro mpasa. Poccus crpemunrcsa 3a-
KPEIUTb I0PUAMYEeCKY IPUHINII IIOJTHOTO KOHTPOJLA
TOCY/IJapCTB HaJl MX HallMOHAJbHBIMMU CEIMEHTaMU
uHTepHeTa. MHOrMe IO/MIOXKeHMs IIPOeKTa BOLIIN
Brocnexcteun B fokymeHTsl OJJKB, CHI, HIOC.
I[Tpoext 6b11 mpepcrasien B pamkax BPVIKC u na-
Ies1 OTpakeHue B ofHoI u3 gexmapaunit bPMIKC
[Typonoxk 2011; JInutBurosa 2020].

B 2018 r. Ienepanbuas accambness OOH npunsina
Pesormoryio «[loctikenns B cdepe nHpopmaTn3a-
VM ¥ TeIEKOMMYHMKAIMII B KOHTEKCTe MEXIyHa-
ponHoil 6e3omacHOCT», copepxaigyto Komekc or-
BETCTBEHHOTO II0BEJIEHNA TOCYAPCTB B MHTEPHETE.
I[Tpoext Pesomtoryn 6b11 pefcTasien Poccuiickoit
Qepnepannert coBMecTHO co cTpaHamu llanxaiickoit
Opranusanuu CortpynHudectsa. HecMoTps Ha pe-

8 mas 2019 r. - lokyment OOH A/73/866. [octyn: https://undocs.org/pdf?symbol=ru/A/73/866 (nata obpalieHua
01.09.2020).

'® Micnonb3oBaHre UHTEPHETa B TepPOpUCTUYECKIMX Lensax. — PykoBogctBo OOH / YnpasneHue OpraHusauun O6beanHeH-
HbIX Haumi no HapkoTvKam 1 npectynHoctu. — [Joctyn: https://www.unodc.org/documents/terrorism/Publications/Use_of
Internet_for_Terrorist_Purposes/Use_of_the_internet_for_terrorist_purposes_Russian.pdf (aata o6pateHms 03.09.2020).

7 PykoBogsLLve NPUHLMMbI B OTHOLLEHWN MHOCTPAHHbIX G0EBVKOB-TEPPOPUCTOB MO NTOram cocTosBLllerocs B Magpuae 27-
28 wiona 2015 r. cneynansbHoro coselaHua. — MNucbmo Mpeacepatena Komuteta CoeTa besonacHoCTy, yupexgeHHOro pe-
3onmoumert 1373 (2001) o 6opbbe ¢ Teppopuramom, oT 15 fekabps 2015 roaa, Ha ums Mpeacepatena Coeeta besonacHocTn. —
JokymeHT OOH S/2015/939. focTyn: https://www.un.org/sc/ctc/wp-content/uploads/2016/01/N1544887_RU.pdf (nata 06-
paweHuns 04.09.2020).

8 KoHBeHLMs 06 obecrneyeHUn MexayHaponHoW MHPopmaLMoHHoM 6e3onacHocTy (KoHuenums) ot 22.09.2011 r. /MuHu-
CTEPCTBO MHOCTPaHHbIX fAen Poccuiickon ®epepauuy, oduumanbHbin cant. Joctyn: https://www.mid.ru/foreign_policy/
official_documents/-/asset_publisher/CptICkB6BZ29/content/id/191666 (gaTa obpatyeHus: 03.09.2020).
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KOMEH/IATe/IbHbIIl XapaKTep [aHHOTO IOKYMEHTa,
3aKperviieMble B HEM ITIONOKEHMA 3aflaloT 0OLuii
BEKTOP /1A Pa3pabOTKI YHUBEPCATbHO MEXIyHa-
POIHOI KOHBEHLMM 110 MH(POPMALMOHHOM 6e3omac-
Hocti. CrouT OTMeTUTD, 4To Poccusa pobuBanach
NPUHATUA JOKYMeHTa ¢ 1998 I., HO aKTMBHOE COIpO-
TuBneHne co cropoHbl CHIA u 3amajHBIX KOJer
(baKTHYecKy MPEenATCTBOBANIO IIONOXXUTEIbHOMY
ucxopy. Bripouem, KoHCeHCyc Tak U He 6bII JOCTHT-
HYT, mockonbky CIIA u cTpanbl 3anaja BbIABUHY-
JIV KOHTPPE3OIIOLMNIO C aJIbTePHATMBHBIM CLIeHapU-
€M Pa3BUTHA MEX[JYHAPOJHOTO COTPYAHMYECTBA B
manHoit obmactu [Crenanos 2020]%.

B 2019 r., xak 6610 yKa3aHO Bblllle, [eHepab-
Has Accambrnes npuHsna Pesomonuio o 6opbbe ¢
K1OepIpecTyIHOCTbI0, MHUIMUPOBaHHY0 Poccu-
el u papoM rocygapcers. B 2021 ., Kak oxxupjaercs,
HauHeTcs pabora Hap Oynylieil KOHBeHIMel. 3aia-
4a OCJIOXKHAETCA TeM, YTO 3allafjHble CTPAHBI IIpe-
o6mazaoT B 17100aIbHOM MHPOPMALIOHHOM IIPO-
cTpaHcTBe, a CIIIA KOHTPONMMPYIOT MUPOBYIO CETh
MHTepHeTa. OTO 00BACHACT Te Pa3/NyiNs B AITOPUT-
Max IIOBeJIeHV TOCYZIAPCTB M MX CPEACTB MaCCOBOI
nHOpMaLNy, KOTOpble HAOMIOFAITCS Py TI060M
KPYIHOM coObITHM B /00071 cTpaHe. 3amazn Oyzer
CTPEMUTBCS COXPAHUTD CBOE IIPEVMYIIECTBO B «VH-
(bopMaIIOHHOIT CyTe» U IPOJO/DKUT IIPYMEHSITH ee
UL JOCTYDKEHMSA TeONONMUTIYECKMX Lieiet, IpOTHu-
BOpEYAIVX MEK[YHApOJHOMY IIpaBy, B 4YaCTHOCTM
U BMeLIATe/lbCTBA BO BHYTPEHHMeE Jiefla APYTUX
TOCYHapCTB ¥ MOAPBIBA UX ITyOIMYHOTO MOPSAKA.

Her comHeHuii, 4to B mpoekrte OymyIeil KOH-
BEHIIM JJO/DKHBI OBITb OTPA>KEHBbI, CY/iA IO TEKCTaM
YKa3aHHBIX BBILIE PE3O/IIOLMII M MaTepyaoB, Cle-
AyIoIyie HOPMBI ¥ HPMHIMIIBI, 0OecIednBaroliye
IPOTUBOJEICTBIE KNOEPIIPECTYITHOCTH B I/I06aIb-
HOM MacITabe:

- IIpU3HAHNe eVHCTBA M HEJIeMVMOCTH ITI0-
6a1pHOr0 MHQPOPMAIMOHHOTO HIPOCTPAHCTBA, MO-
CKOJIBKY 3TO 00l1jee JOCTOAHIE Ye0BeYeCTBa;

- TOCyJapcTBa He JO/DKHBI JOOMBATHCA TO-
CIIOfiCTBA HaZ, I7100a/IbHBIM MHQPOPMALMOHHBIM
IPOCTPAHCTBOM;

- uHQOPMAIVIOHHOE IIPOCTPAHCTBO TOCY-
JApCTB He JO/DKHO OBITH OOBEKTOM IPMMEHEHMs
MHGPOPMALVOHHOI CUJIBI ¥ BMEILIaTeIbCTBA BO BHY-
TpEeHHIE JleNa;

—  TOCYJApCTBO OTBEYAET 3a COfiepyKaHMe 1 6es3-
OIAaCHOCTb CBOETO MH(OPMALVIOHHOTO IPOCTPAHCTBA;

- TOCYAapCTBa MIMEKOT IIPABO Ha 3aIUTY CBO-
ero MHGOPMALMOHHOTO IIPOCTPAHCTBA, MH(OpMa-
IMIOHHOTO CYBepEHNTETA OT BMEIIATeIbCTBA APYTUX
TOCYapCTB;

- TOCyAapcTBa BIIpaBe pasMeljaTb CBOY UH-
(bopMalMOHHBIe CPeCcTBA Ha TEPPUTOPUM APYTUX
TOCYapCTB TO/NBKO Ha OCHOBE HOOPOBONBHBIX M
PaBHOIIPABHBIX I0TOBOPOB;

- TOCyAapCcTBa BIIpaBe YCTaHABIMBATb HOP-
MBI Pery/IMpoBaHNsA IOIKOHTPOILHOTO M CeTMEHTa
MHGPOPMALMOHHOTO ITIPOCTPAHCTBA BHYTPEHHMUMM
IPAaBOBBIMU aKTaMM B COOTBETCTBUM C HPMHIINU-
IaMI MeXJYHapOJZHOTO IpaBa 1 B3ATHIMY Ha cebs
MeX/JYHapOJHBIMI 0053aTe/IbCTBAMIL;

- TOCYHapCTBO BIpaBe JICKAaTb M HAXOHUTDb
OamaHc Mexpy obecreyeHreM (Kak B II0OA/TbHOM,
TaK X B CBOeM MHQPOPMALMOHHOM IIPOCTPAHCTBE)
COO/TIOfieH sl OCHOBHBIX IpaB U CBOOOJ deloBeKa
¥ TPaXK[JAHMHA, C OJHOJ CTOPOHBI, ¥ HEOOXOIMO-
CTBIO TIPOTMBOJENCTBMA MUCIOTb30BAHUIO MHPOP-
MaIlMIOHHO-KOMMYHMKAI[VIOHHBIX ~ TEXHOJIOTMII B
HPECTYIHBIX LeJIAX, C PYTOi CTOPOHBI;

- TOCYHapCTBO BIpaBe OTPaHNYMBATH KOH-
TeHT B MH(OPMAIL[IOHHOM IIPOCTPAHCTBE, 3aKpbl-
BaTb CaiiThl ¥ IIpM HEOOXOAMMOCTM OTK/IHYATh
HOJKOHTPOJIbHBIN CETMEHT MHTepHeTa B ILe/IAX
IPOTUBOJEIICTBYA BMEIIATEIbCTBY BO BHYTPEHHME
fiefla CO CTOPOHBI IPYTOTO TOCYAApCTBA M B PaM-
Kax 00pbObI C MCIOTb30BaHeM MH(POPMALVIOHHO-
KOMMYHUKAIVIOHHBIX TEXHOJNOTMII B IIPECTYIHBIX
LeTIAX;

- TOCYHapCTBa OCYIIECTBIAIT MeXJyHa-
pOIHOE COTPYAHMYECTBO B Jele YHUpUKALVN,
rapMOHM3ALMM BHYTPEHHUX HOPM, KaCAIOIIMXCA
HPOTUBOAEIICTBUA MEXKAYHAPOLHBIM IPeCTyILIe-
HMAM B MHPOPMALMOHHOM IIPOCTPAHCTBE B mMeppo-
pucmuueckux uensax (a B 6omee MUPOKOM IUIAHE —
HPOTUBOJEIICTBUA WCIOIb30BAHNI0 VHPOpMAIU-
OHHO-KOMMYHMKAI[IOHHbIX TEXHOJIOTUI1 B npecmyn-
Hoix nensax) [Darrel C. Menthe 1998; Heim M. 1993;
ITeryxos 2008].

JIns pasBUTHA 3TUX U HEKOTOPBIX VIHBIX IOJIO-
YKeHMWIl, CTaBIIVX YaCTbI0 MEXAYHAPOZHOTO IIPaBO-
CO3HaHNA OOILIECTBEHHOCT MHOIMX CTPaH, MOX-
HO IIPeJIOKNUTD ellle HEeCKONIbKO MJJeil, KOTOpbIe,
BO3MOXXHO, HalflyT OTPa)kKeHNe B TeKCTe OYAyIuX
KOHBEHLMII 110 Tpo6neMaryike IMIPOTUBOJECTBUSA
VICTIO/Ib30BaHMI0 MH(OPMAIVIOHHO-KOMMYHMKAIIU-
OHHBIX TeXHOJIOTUIT B IIPECTYIIHBIX Le/IAX:

1% Pesontouua «[octkeHna B chepe MHbOPMaTM3aLmMm 1 TENEKOMMYHMKALMIA B KOHTEKCTE MeXyHapoaHol 6e3onacHo-
¢t 2018 r», npuHATan leHepanbHoi Accambneein OOH 5 pekabpa 2018 . N2 73/27. — lokymeHT OOH A/RES/73/27. focTyn:
https://undocs.org/ru/A/RES/73/27 (nata obpatieHuns 04.09.2020).
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- IIpU3HATH B KaueCTBe KPUTUYECKV BaXKHBIX
00beKTOB MHPPACTPYKTYPBI — [0 AHAJIOTUY C TAKUM
Ke TEpPMIHOM B 60pbbe ¢ TeppopusMoM™ — opraHsl
BJIACTY, YIIPABJICHVIS, CUIOBbIE BEIOMCTBA, HIOfIep-
KUBAIOIVe TOPAZOK, KPYIIHBIE IOCYJapCTBEHHbIE
unpopmanmonusle neHTpsl - CMV, TeneBunenne.
B 2018 r. Bosrnasndemas VIHrepnonom llenesas
TPYIIIa IO OCYILIECTBIEHNI0 KOHTPTEPPOPUCTIYE-
CKUX MeponpuATuii npunsana COOpHMK NepegoBoro
OIBITA IO 3allMTe KPUTUYECKM BAKHBIX 0OBEKTOB
MHQPACTPYKTYPBI OT TeppopucTNIecKux arak. OT
upeit u nonoxxenuit aroro COOpPHMKA MO>KHO OBIIO
OBl OTTaJIKMBAaThCA IPUMEHUTENBHO K «KpUTHYe-
CKJ B&XHBIM 00beKTaM MHPOPMAIMOHHOI NHpa-
CTPYKTYpbI». B crydae «uHbOpMaIOHHOI arpec-
CuM» OHM IIOJ/IEXKAT 0COO0 HKECTKON 3aluTe, YTO
JIOJDKHO OBITH 0()OPM/IEHO HOPMaMy BHYTPEHHETo
npaBa (BO3MOXKHO, B PaMKax IPOTUBOJECTBIUA KaK
TeppOpU3MY, TaK U SKCTPEMU3MY), a TaK)Ke HOpMa-
MI JIOTOBOPHOTO MEXIYHAPORHOIO IIpaBa, HaIpu-
Mep Ha perroHa/IbHBIM YPOBHE;

- TOCYAapCTBa JO/DKHBI CTPEMUTBCS K HEJIO-
HYIEHWIO ¥ YCTPaHEHMI0 B KOMIIBIOTEPHBIX IIPO-
rpaMMax «OHJIAJIHOBBIX TEMHBIX U CEpPBIX 30H»,
KOTOpbIe MOTYT OBITb MCIIOIb30BAHBI IIPU OpraHMU-
3alMM ¥ OCYIeCTBICHNY MeX/YHAPOIHBIX IIPeCTy-
IJIEHUI U TIPECTYIUIEHNI MeX/lyHapOJHOIO XapaK-
Tepa;

- TOCyAapcTBa BIIpaBe 3alpelaTh cOop mep-
COHA/IbHBIX JAHHBIX Ha CBOEII TePPUTOPU (B CBOEM
MHGPOPMALMOHHOM IIPOCTPAHCTBE) TOCCTPYKTYpa-
MM ¥ YaCTHBIMM MH(OPMAIVIOHHBIMY OIlepaToOpamim
IPYTMX CTPaH; TOCYapCcTBa He Oy YT OCYLIECTBIATD
c6op IepCOHANbHBIX [JAHHBIX B APYIMX CTPaHax C
JICTIO/Ib30BAHVEM HALMIOHAIbHOJ FOCYAPCTBEHHOI
MHQPACTPYKTYPBI;

- IIPY COBPEMEHHOM COCTOSHWM JJOTOBOPHBIX
[IPaBOOTHOUIEHNI, KaCAIIMXCA IPOTUBOJEICTBUA
VICTIONIb30BAHMIO  MH(OPMAILIOHHO-KOMMYHUKa-
IJIOHHBIX TEXHOJIOTMII B IIPECTYIHBIX LEIAX, TO-
CylapcTBa BIIpaBe CaMOCTOATENbHO KOHCTaTHPO-
BaTb/KBanu@uUUpoBaTh GaKThl MHPOPMALMOHHO
arpeccuy IV NPMMEHEHVs IBOVHBIX CTaHIApPTOB,

a TaKKe NPUHUMATD CaMble >KeCTKVe Mepbl B COOT-
BETCTBUY C BHYTPEHHVM IIpaBOM (BIUIOTD JIO Orpa-
HudeHns fesatenpHocty CMV, npexpaienns peru-
CTpally HEeIPaBUTETbCTBEHHBIX, HEKOMMEPYECKIX
OpTaHU3AaLil, yIIPaB/IAeMbIX M3BHE, HECYIVX aHTH-
TOCYIapCTBEHHYI0 IIPOINAraHfly, PaclpoCTPaHAm-
IMX MHCTPYKLVM TI0 Jle30praHn3anuy 00IecTBeH-
HOI1 JKM3HN);

- CJIefyeT CKOPPEeKTMpPOBaTh HEKOTOPbIe BHY-
TPeHHIe MaTepyaIbHble 1 IIPOLieCCyaTbHble HOPMBI,
HaIpyMep, BO3MOXXHOCTb IIPU3HATH HOIYCTUMBI-
MU [IOKa3aTe/lbCTBA, COOpAaHHBIE C IIOMOLILIO VH-
(bOpMaMOHHO-KOMMYHUKAIVIOHHBIX ~ TEXHOJIOTHII
Yl COLMAIbHBIX CeTell; TakKe HeoOXONMMO BHECT
B YTOJIOBHBIE JM aJIMMHMCTPATHBHBIE KOJIEKCHI BCe
COCTaBBI IIPaBOHAPYIIEHWII, Kacarouyecss MHPop-
MaIMOHHBIX TeXHOJIOI 1, He 3a0bIBast U O IIPaBOHA-
PYLIEHMAX NIPOTHUB OTJEMbHBIX IPaXKHaH (BbIMOra-
TEe/IbCTBO, IIAHTAX U T.IL);

- CIemyeT cO3[aBaTh MeXIYHAapOXHbIE Op-
ranusamyy (B TOM 4YMCIe MeXBeJOMCTBEHHbIE,
JacTHbIe IpodeccuoHanbHble), KOTOPble MOITIN Obl
OCYIIECTB/IATb COBMECTHbIE PpacClefloBaHMA, Be-
¢ty 6a3bl JAaHHBIX, OOMEHMBATHCA NOKA3aTEIbCTBA-
MU, OTCI©XMBATh 3a4MHINNKOB 1 IIOJICTpeKaTeIeit,
BKJII0YAs TeX, KTO OeXasI 3a pyOexx; IpUMeHATb CKO-
OpAVHMPOBAHHbIE MEPBI HA TEPPUTOPUN 3aMHTepe-
COBaHHBIX T'OCYAPCTB;

- MOXHO ¥ IenecooOpasHO MCIONb30BATh
MeTOJ| aHaJIOTUM IIPM pa3paboTKe HOPM, KaCaIolMX-
CA TIPOTMBOJEICTBMA MCIONb30BAHUIO MHPOpPMa-
IMIOHHO-KOMMYHMKALIIOHHBIX TEXHOJIOTUII B IIpe-
CTYIIHBIX LielAX: (GOpPMYIMpPOBaTh HOBbIE HOPMBI,
OTTAaJIKMBAsACh OT QAHA/JOTMYHBIX, CO3JaBaBIIMXCA
IPYMEHUTENIBHO K MEeXIYHaPOTHOMY TePPOPU3MY
¥ MEXJYHAPOJTHOMY 3KCTPEMU3MY;

- BO3MOXXHO, C/IefloBaso Obl IpOpaboTarh BO-
IPOC O Hayajie paboThl HaJj HPOEKTOM KOHBEHLIUM
IPOTUB 3KCTpeMU3Ma B MH(MOPMAIMOHHOM IIPO-
CTPAHCTBE, WM e HeOOXOAMMO YCUIeH e 3TOI CO-
CTaBIIAKLIEN B IpefnokeHHOM Poccuelr mpoekre
KOHBEHLIMY O MEeX[YHAapOXHOM MHPOPMAIVIOHHO
0€301acHOCTIL.

2 Pezontoums CoBeTa bezonacHoct OOH 2341 (2017), npuHATas Ha ero 7882-m 3acepaHun 13 despana 2017 r. — [lokymeHT
OOH S/RES/2341 (2017). focTyn: https://undocs.org/ru/S/RES/2341(2017) (pata obpatieHna: 04.09.2020)

21 3awWmTa KpUTNYECKM BaXKHbIX 06BEKTOB MHOPACTPYKTYP OT TEPPOPUCTAYECKMX aTaK: COOPHIK NepeAoBoro onbiTa. — Pyko-
BoAcTBo OOH/ KoHTpTeppopuctuyeckoe ynpaeneHne OOH (KTY OOH) McnonHuTenbHbin anpekTopat KoHTpTeppopuctye-
ckoro komuTeta Coeta besonacHocTv OOH (MAKTK) 2018. JocTyn: https://www.un.org/sc/ctc/wp-content/uploads/2019/07/

RUS-compendium-final.pdf (gata o6patueHus 03.09.2020)

B cOopHuUKe coflepkaTca peKoMeHauuy Al rocyaapCcTB-4sieHoB. HecMoTps Ha TeopeTnyecknii xapakTep MCTOYHUKA, Hellb-
351 HE OTMETUTb €ro KJIIUYEBOEe 3HaUeHne B 0606LLEHNN CYLLECTBYIOLUX MPaKTUUECKNX CTpaTerunii, paspabaTbiBaeMbIX 1 pea-
N3yeMbiX rocyaapcTBaMm B cdhepe 3aLinTbl KPUTUYECKN BaXKHbIX OObEKTOB MHGPACTPYKTYpPbl OT TEPPOPUCTAYECKUX aTaK 1

NpeAoTBpaLLEHNN aKTOB K1nbepTeppopusma.
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MEXAOYHAPOAHAA BOPbBA C MPECTYMHOCTbIO

B.M. lLymunos, J1.M. KpaliHiokoBa

3akmovyeHne u BBIBO/IbI

Kak BujuM, coTpygHNYECTBO TOCYAAPCTB B MH-
(bOpMalLMOHHOM ITPOCTPAHCTBE, M B YaCTHOCTH, B
IPOTUBOJEIICTBUY TPECTYIIEHUAM TeppOpPUCTH-
4eCKOI1, 9KCTPEMICTCKOJ HallpaB/IeHHOCTH (a mupe
~ JCIOb30BAaHUI0 MH(OPMAIVIOHHO-KOMMYHMKA-
IIVIOHHBIX T€XHO/IOTHI B MPECTYIHBIX LeJAX), pac-
IIVPAETCA ¥ Pa3sBUBAETCA, UCHBITBIBAS IIPU 9TOM
cepbesHble IPOTUBOpeuNsA. Yrposbl B MHGpOpMa-
IIVIOHHOM ITIPOCTPAHCTBE HAPACTAIT — KaK Ha IJIO-
0a/IbHOM, TaK U Ha PETYIOHAIbHOM YPOBH:AX. MOXXHO
ObIO OBl HAPARY C TEPMMHOM «MHQPOPMALMIOHHOE
IPOCTPAHCTBO» MCIOb30BaTh TEPMUHBL: «K1bep-
IPOCTPAHCTBO», «I1(POBOE IPOCTPAHCTBO.

OcHoBHas pabora 1mo GopMmupoBaHuio 001l
HO3NUIIMY TOCYAAPCTB B TOM, YTO KacaeTcAd MeX[y-
HapOJIHO-IIPABOBOTO PEryIMpoBaHNA MHPOpMaI-
OHHOII cdepbl, cocpeforounnack B pamkax OOH
u ee ctpykryp. OOH 3pech urpaer LeHTpanbHYIo,
KOOPAMHMPYIOILIYIO poib. Jlo HacTOAIIEro BpeMeHM
B pa3paboTKe HOPMATMBHOTO MacCHBa Ha 3TOM Ha-
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NOJINTUKO-NMPABOBAA
XAPAKTEPUCTUKA 3BOJTIOLLAA
PErYJIMPOBAHUA AEATEJIbHOCTU

rOCYOAPCTB

BBEJJEHME. CospemerHoe cocmosiHie mei0yHapoo-
HbIX OMHOWIEHUTl XAPAKMepusyemcs Haauuem ase-
MEHINO08, OMPANAUUX HAPACMaoujue NPomusope-
YU KAK MeNOy CIPAHamMul, (POPMUPYIOUSUMU CUCTIEMY
MUP06020 NOPAOKA, MAK U MEHOY HUMU U MEMU MeX-
OyHAPOOHBIMU 00DEOUHEHUAMU, KOMOPble NPU3BAHDL
peenamenmuposam, a 3a4acmyr U ynpasiims npo-
ueccamu 83auMoOeticreust cy0veKmos MemoyHapoo-
Holx omHouseruil. Co80KynHOCHb OMMeHeHHbIX Npo-
mueopeuutl, UX 0Crpoma u CIOMHOCHb Pa3PetteHUs
onpedenaom mo seneHue, KOMopoe CHeUUanuchibl,
usyuaruiue npupooy U passumue MexHaAUUOHANbHbIX
ces3ell, HA3bL6AIM KPUSUCOM.

B npednazaemoti 6HumanHuto wumameneti cmamoe npo-
B00UMCS AHANU3 632719008 NPAB06E006 HA 00BeKMUB-
Hble nompebHOCMUL PA3BUMUS NPABO6020 Pe2ynupPoBa-
HUS ~ MeWOYHAPOOHOU — MU3HU, — OUEHUBAIOMCS
nepcnexmusbl U HoBble POPMbL MAK020 peynuposa-
HUSL, 4 MAKHe PUOUHeCKIE UHCHIPYMEHMbL, KOTopble
UCNONb3YIOMCS 20CY0apCcmeamil OIS 3auguimol C60UX
HAUUOHATIDHDIX UHIMEPEcos 6 Cy4asx Nocsearmesv-
CMea Ha HUX CO CMOPOHbL OPY2UX UPOKOB — 20CY-
dapcme u ux 06veduHeHU.

Aesmop ommeuaem, urmo NOTUMUHeCKoe, IKOHOMUYe-
CKOe U 1PAB0B0e PA3BUIMUE CUCIEMbL MEHOYHAPOOHbIX
OMHOUeH UL 6 NOCTIEOHUE OecMUNEMUsS 0Ka3anoc 6
YCMOTMUBOl 3A6UCUMOCIIU O 00BEOUHUMENbHBIX
NpoLeccos 6 Pamkax 6cec0 MUPONOpsAOKa, Kormopvle
npuHAmMoO  Haszvieamv enobanusavuei. Ilpu smom
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00veKmueHvle  NpeonocvulKy 0N 2APMOHUUHO20
00ve0UHEHUS U Y1ema UHMepecos écex CHIPaH 6 pam-
Kax HAMeYeHH020 NPOUecca 3a4acmyro Omcymcrmey-
1011, @ OCHOBHBIMU 0BUAMENIAMU 27I00ATUSAUUOHHBIX
YCUnULL AGNAIOMCA me CyOveKmvl Men0yHAPOOHbIX
OMHOUEHULL — 20CY0apcMea, 00UecBeHHble OpeaHi-
3ayuu, omoenvHble TUYHOCIU, KOMOpble NOTy4arm
01N IMUX NPOUECCO8 HAUOOTLULYIO 8bI200Y.

B pesynvmame Ha cmeHy npusbIMHbIM U HOKA3A6UUM
8010 APPpeKmMUBHOCMb  MeHOYHAPOOHO-NPABOBHIM
opmam u 002060pHbLIM OMHOUEHUAM NPUXOOTM UOeU
«MUPOB020 NPABA», <HAOHAUUOHATILHO20 NPABA», UMe-
1ou4Ue 6 C60€Li 0CHOBe CHpemIeHUe HPOBeCHU «OeHALU-
OHATU3AUUI» NPABA, NOOUUHUB NPABOBbIE CUCTNEMDL
OMOeNbHBIX CYBepeHHbIX 20CYOAPCME B071e MeHOyHA-
POOHbIX uHCMuUmMymos. [leamenvHocmo mMakux uH-
CIUMYMOoB, CO30AHHDIX 60 MHOMECBE 8 NOCTIEB0EH-
Hoe 8pems, HOCUM 6ce 60niee AOMUHUCHIPAMUBHDLL]
xapaxmep, 0c00eHHO K020a UM NPUOAOMCs 671GCHHbLe,
HAO30pHble U 1MOMY NO00OHbIE NOTHOMOUUS, 4 CHeUu-
PuKa HAUUOHATILHOZ0 NPAB0BO20 NOPAOKA NPU INOM
UZHOPUPYEMICL.

OmoenvHoti npobnemoii 6 MexOyHAPOOHOM NPaAB0BOM
PAassumuL, Kax Ha ypoeHe npagosoti O0KMpuHbl, Max u
8 NIaHe NPAKMUecKoll 0esmenbHOCU MeX0yHAPOO-
HbIX AOMUHUCTPAMUBHDBIX U CYOEOHDIX 0P2AHOB, A67IA-
emcs CIUMYIIUPOSAHUE YMPanbvl CamMoCosmenbHbl-
MU eocydapcmeamu, max cKA3amv, <HAUUOHAILHOLL
npasosoii UGeHMUUHOCIU» 8 NOMb3Y PA3HO20 POOA Ce-
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LAW AND POLITICS

MeBbIX, CYPPOAMHIX, TIUMEHHVIX KAKOU-TUOO0 Ky/b-
MypHOti cheyuduxi Popm pezynuposanusi MexoyHa-
POOHDLY, npedtcOe 8ce20 IKOHOMUHECKUX, OMHOUIEHU.
Pasmvisanue npusvtutvix 0718 paseumvix cmpar npa-
806bIX HOPM, CMAHOAPMOB U NPABU HAKAAObIBAEM
0mneuamox Ha o0ujecmeeHHoe CO3HAHUE, C030A6a5
00veKmMuBHbvIe NPeONOCHITKU 0715 NPOUBEMAarUs NPAso-
8020 HUSUUBMA U OMPUUAHUS 2PANOAHAMU HEO0XO-
dumocmu credosamp mpeboBaHUSM 3aKOHA NP 00HO-
BpEMEHHOTI  HACMOLMUBOLI NponazaHde makux He
81071He PAGOMAIULUX NPUHUUNOB, KAK «BEPXOBEHCINBO
3AKOHA», «COOMO0eHUe NPas paxdany», «OemMoKpamu-
Ueckue 0CHOBbI 00U4ECNBEHHO20 YCMPOTICMBA» U M. .
Ympama sanaduvimu cmpanamu u ux Onumaiuumu
COMO3HUKAMU Npedcmasienuii 0 HeobXo0umocmu co-
XpaHeHUs c60e00pasus u camocmoamensHOCMu c030a-
BABUAUXCS 6eKAMU NPABOBLIX HOPM U UHCIUMYIMOG 6
Nob3y PACUUUPSIOUUXCT PYHKUULE MEHOYHAPOOHDIX
opeanusauuii u o6veduHenutl, npedcmassnsem co6ot,
10 MHEHUI0 asmopa, UCmoputeckoe s6jieHUe, Xapax-
mepusyioujee onpedesieHHbvIli IMAN PA3BUMUT MUPO-
eoti cucmemvt. Tax e, Kax IKOHOMUHECKUE U NOTUMU-
veckue opmbl, NPABO  PA3BUBAEINCT  UUKTIUYHO,
HEPABHOMEPHO U He 6Ce20d TI0ZUHO C MOUKU 3PEHUS
ucmopuyeckozo npovecca. Bosspauenuto npasa x ceo-
UM MPAOULUOHHBIM, CUCEMHDBIM, NOHAMHBIM 6CeM
YHACHUKAM 00U4eCBEHHDIX OMMHOUIEHUT 0CHOBAM
Hepeoko CcnocobCcmeyiom KPUusucol, nooobHbvle cez00-
HawHemy. Kozoa x umerougumcs 6vi1306am u npoosne-
Mam npubasnAIomcs 00vekmueHvle Upe3sbivaiiHble
obcmosmenvcmaa, no0o6Hvie 6upycroti amaxke 2020 2.,
CNPABUMBCS ¢ HUMU OKA3bIBAEMCS MO0 CUTLY He amop-
HbIM CemnesbiM UHCIPYMEHIMAM UL He CTIUUKOM CHpa-
8e0TUBLIM U IPPEKMUBHDIM STIEMEHINAM «MUPOBO2O
1pagos0zo nopsoKa», a pabomarousum 20cy0apcmeeH-
HOIM U NPABOBLIM MEXAHUSMAM CYBEPEHHbIX CIPaH,
CNOCcOBHbIM 0becneuums 0AnaHc NPasosvix UHCHPY-
MEHMO08 U AOMUHUCTHPAMUBHDIX PbI1aA206 YNPABTIEHUS
8 KPUBUCHBIX CUMYAUUSX.

MATEPUAJIBI 1 METODBI. B uccredosanuu c-
NOTL3YIOMCS CUCEMHBLTL U (POPMATLHO-I0PUOUHECK UL
Memoobl, ¢ NOMOULLI0 KOMOPBLX, HAPOY C Meopemute-
CKUMU PAOOMAMU Be0YUsUX POCCULICKUX U 3apybe-
HblX 00U4eCcIB068€008, AHATIUSUPYEMCS 3HAUUMETTbHDbLI
MACCUS HOPMAMUBHO20 MAMEPUANA, CYOeOHbIX AKIO08
U UCMOYHUKOS, CBA3AHHDIX C 0esIMeENIbHOCbIO MOy~
HAPOOHBIX OpeaHU3ayuti. Mo No3eonAerm npocreouny
00ujue MeHOeHYUY PASBUMUS 8HYMpeHHe20 POCCUli-
CK020 NPasa u Mex0yHApOOHO-NPABOBBIX UHCIUMY-
M0B, HOPMAMUBHDIX AKINOB U COOMBEMCIBYIOUsUX
npasosvlx OOKMPUH, NOKA3AMb UX 63AUMO3ABUCU-
MOCMb U CXONECMb HEKOMOPbIX HANPAB/IeHUT]
passumus.

Moscow Journal of International Law « 4 . 2020

Omoenvio 6 cmamve uccnedyemcs npobrema KoH-
prukmHoz0  63aumMoOeliicmeus  HAUUOHATLHVIX (8
UACMHOCU, POCCUTICKOLL) PABOBbLX CUCIEM U MeHDY-
HAPOOHbIX CydebHbIX opearos. Iloxkasana o4esUOHAS
3A6UCUMOCID 0eSTNENLHOCHIU MENOYHAPOOHbIX CYOeb-
HbIX 0P2aH0B, OCHOBAHHOL HA COOMBEMCINBYIOUAUX
MENOYHAPOOHDIX CONAUAEHUAX U KOHBEHUUAX, O 1O-
numuteckotl 06cmarosku 6 mupe. Jlenaemcs 661600 0
UenecooOpasHOCMU  PesU3UY  OCHOBHDIX NOTIONHeHUI
NPUHAMDBIX 6 PaA3HOe 8PeMs MeHOYHAPOOHLIX AKIMOB,
pecnameHmupyouux nopsaooK Gopmuposarus u pado-
Mol MeHOYHAPOOHDIX CYOeOHBIX 0P2aHO8, 0717 0bechete-
HUSL 2NIABEHCNBA POCCUTICKOLL KOHCIUMYUUU 6 CTlyUae
KOH@UKIMOB IMuX CYOeOHbIX petdeHutl ¢ NOnoHeHUS-
MU POCCUTICKO20 OCHOBHO20 3AKOHA.

PE3Y/IbTATbI MCCIEJOBAHUA. B cmamoe
1NpeodnioxceHbl pe3ynvmarmvl aHanu3a npobremvl 20cy-
0apcmeeHH020 cysepeHumema u HAUUOHAILHOL 10pUc-
OuKyuu Ha oHe YCUnUil 8e0yUsUX 3aNaA0OHbIX CMpar
obecnevumy NPeumyu,ecnea céoUx Npasosblx u cyoeo-
HbIX CUCIEM 8 NpoLecce Mex0yHapOOH020, npesoe 6ce-
20 IKOHOMUHECK020, B3AUMOOCLCINBUS.
IIpedcmasnervt 86160061 OMHOCUMENLHO CNOCO6O8 U
dopm KoHKYpeHUuu 6 chepe npaesa, 6 xo0de KOmMopoii
OmoernbHble PYNNbL CHPAH, COEPHUBAS CB0UX IKOHO-
MUHECKUX CONEPHUKO8, HABSA3LIBAIOM MaKUe Mernoobl
PeyIUPOBAHUS SKOHOMUUECKOTI OesImeNibHOCMU, KO-
mopule 00ecneuusarom Npeumyuectnéa 00HUX IKOHO-
MUK 8 yuyep6 opyaum. OOHUM U3 HanpasneHuti nodoo-
HOUl  KOHKYPEHMHOU MNPAKMuKu aemop cuumaem
WUPOKO pa3eepHymbvle aHMUOPPUIopHvle Meponpus-
mus, peanusyemvle N0 UHUUUAMUEE AMEPUKAHCKOL U
pabomarougux 6 ee papsarmepe mexn0yHAPOOHbIX HATIO-
208bIX OP2AHUAUULE, KOMOPble AKIMUBHO UCHOTb3YIOM-
A 0717 NOOPLIBA ABIMOPUMEMA KPYNHBIX POCCULICKUX
KOMNAHULL 1 CO30aHUS YCTI08UTL 071 2n106anvHo20 npe-
C71e008aHUS POCCUTICKUX OU3HECMEHOB U 20CY0apPCInBeH-
HbIX YUHOBHUKOB.

OBCYJKIEHME U BbIBOJDI. o umozam paccmo-
MPEHUS HOBbIX A6TIEHULL 8 MeNOYHAPOOHO-NPABOBOIL
npaxmuke asmop npuwies K 3aKkmoueHuIo o Heo0xoou-
MOCMU NOBbIMEHUS IPPEKMUBHOCINU NPABOBDIX UH-
CIIPYMEHINOB  3AUUMbL  POCCUTICKUX HAUUOHATILHDIX
UHMEPecos, 6 MOM HUCTIe UHINEPECOS HACTHO20 POCCUL-
CK020 OU3Heca om pasHoeo poda 3noynompedneHuti u
OUCKPUMUHAUUOHHDIX Oelicméuti, Komopovle 00nycKa-
10t UHOCHPaHHble NPABOOXPaHUMENbHbLe U CyOeOHble
opeanvt. Ha npumepe amepukarckux 00kmpur «npasa
onunnoti pyku» u Allien Torts Statute noxasana npax-
muKa npUMeHeHUs: NPUHUUNG «IKCMEPPUMOPUATILHOTL
HOPUCOUKUUL», AKIMUBHO UCNOTIb3YEMO20 8 AMEPUKAH-
CKOtL Cy0ebHOTI npakmuke 60NpeKU YCMOSBUUMCS, 3a-
KpensieHHvIM 8 COOMBEmCEYIousUxX Mex0yHaAPOOHbIX
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CONAUAEHUAX NPUHUUNAM U NPABUIAM UCHOTHEHUS pe-
wieHuti HayuoHAabHolx cyoos. Coenar 81600 0 603pac-
MAoWeM B7IUSHUL COUUATILHOLL U NOTUIMUHYECKOLL 00-
CIMaHOBKU HA Pa3eumue MexoyHapoOHO-Npasosvlx
UHCIUMYIMO8 U MEXAHU3MO8 pezynuposanus oOuje-
cmeenHvix  npoueccos. OmmeeHa HEOOX00UMOCHTL
00ve0UHEHUS  YCUNULL  10PUCINOB, NPeOCIABIAIOUAUX
PpasHvle Npasosvle WIKOMbL U MPAOULUL, O COXpaHe-
HUA 30 NPABOM, KK HAUUOHATIGHVIM, MAK U MEHOYHA-
POOHDIM, POTILL OCHOBHO20 06U4ECINBEHHO20 Pe2yTAMOpPa.

K/TIOYEBBIE CJIOBA: mexcoyHapooHoe npaso, Ha-
UUOHATIHAST NPABOBAST CUCIEMA, 00U4eCIBeH bl pe-
2YISIMOP, OMKPbIMbITL MUPONOPSOOK, HAUUOHATILHAS

LAW AND POLITICS

UOEHMUYHOCMY, HAOHAUUOHATIDHOE NPABO6Oe Peey -
posaHue, enobAnU3AUUL Npasa, YHUPUKAUUS npaso-
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EVOLUTION OF THE ACTIVITIES OF STATES
AS REFLECTED IN LEGAL AND POLITICAL

TEACHINGS

INTRODUCTION. A specific feature of the current
state of international relations is the existence of ele-
ments that reflect the growing antagonism between the
leading countries that make up the world order, as well
as between such countries and those international as-
sociations that are supposed to regulate and sometimes
directly manage the cooperation among the subjects of
international relations. The totality, the acuteness and
the complexity of these antagonisms determine the phe-
nomenon which is defined as a “crisis” by the experts
who analyze the nature and the development of inter-
national relations.

The article below analyzes different opinions of legal
experts in relation to the objective needs of legal regula-
tion of international affairs expressed from the view-
point of prospects and new forms of such regulation,
as well as the legal instruments used by the countries
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when faced with encroachment on them on the part of
other players, i.e. states and their associations.

The author mentions the fact that the political, eco-
nomic and legal development of the system of inter-
national relations in the last few decades has become
sustainably dependent on the integration processes
taking place within the framework of the world order
in whole, i.e. on something commonly defined as the
‘globalization”, while the objective prerequisites for the
harmonious integration with interests of all countries
taken into account are often absent in the designated
processes and the main drivers of globalization efforts
are those subjects of international relations that get
most of the benefits from these processes, such as states,
public organizations, specific public figures.

As a result, the customary and efficient forms and
contractual relations in international law are being re-
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placed with the ideas of “global law” or “supranational
law” based on the intent to implement the ‘denation-
alization” of law by way of submitting the legal systems
of some sovereign states to the will of international in-
stitutions. The activities of such institutions established
numerously in the post-war period are of increasingly
administrative nature in cases when such organiza-
tions are vested with authoritative, supervisory or other
similar powers whilst the specific features of national
legal order are ignored.

A separate issue in the development of international law,
both at the doctrinal level and in terms of practices of
international administrative and judicial bodies, is the
trend towards the stimulating of the loss of the so-called
“national legal identity” in favor of various network-
based, surrogate and culturally unspecific forms of regu-
lating relationships, first and foremost economic ones.
The dilution of legal norms, standards and rules that
are customary for the population of the developed
countries makes a notable impact on the public con-
science, creating the objective preconditions for a boom
in “legal nihilism” and the public negation of the neces-
sity to abide with the rules of law, all this going in par-
allel with such inadequately working principles as the
“supremacy of law”, “observance of civil rights”, ‘demo-
cratic basis of social structure” etc.

In the opinion of the author, the fact that the Western
countries and their closest allies have lost the perception
of the necessity to preserve the distinction and the inde-
pendence of the legal concepts and institutions created
during the centuries of the world development and have
made their choice in favor of the expansion of the func-
tions of international organizations and associations is
the historical phenomenon that characterizes a certain
stage in the development of the world order. The creation
of economic and political forms at this stage is followed
by the development of law that is cyclical, uneven and
not always logical from the viewpoint of historical pro-
cess. The return of the law to its traditional, system-level
basics that are clear to everyone taking part in the social
relations is often facilitated by crises, such as the one in
place today when the existing challenges and problems
are complemented by the objective force majeure events
like the virus attack in 2020 which the amorphous “net-
work-based” instruments or not entirely just and effi-
cient elements of the “international legal order” cannot
cope with, as opposed to the active governmental and
legal mechanisms of sovereign states capable of ensur-
ing the balance of legal instruments and administrative
levers of management in crisis situations.
MATERIALS AND METHODS. The methodology
of the analysis is comprised of the system-based and
formally jurisprudential methods that analyze not only
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the theoretical works of the leading Russian and foreign
scientists, but also a considerable bulk of legal stand-
ards, judicial acts and sources pertaining to the activi-
ties of international organizations. This allows to look
upon the general trends in the development of Rus-
sian domestic law and international law institutions,
statutory acts and relevant legal doctrines, as well as to
demonstrate their interdependence and the similarity
in some of the lines of their development.

The issue of conflict interaction of national (in particu-
lar, Russian) legal systems and the activities of inter-
national judicial bodies is discussed separately in the
article. The obvious dependence of the activities of in-
ternational judicial bodies based on the relevant inter-
national agreements and conventions on the political
situation in the world is also shown in the article. A
conclusion is drawn as to the advisability of revision
of the key provisions of international acts adopted in
different times and regulating the procedure for the
formation and operation of international judicial bod-
ies, such revision required so as to provide for the su-
premacy of the Russian Constitution in cases of con-
flicts between the court orders and the provisions of the
fundamental law of Russia.

RESEARCH RESULTS. The articles outlines the re-
sults of the analysis of the issue of state sovereignty and
national jurisdiction from the viewpoint of the efforts
taken by the leading Western countries with a view to
ensure the advantages of their legal and judicial sys-
tems in the process of international, first and foremost,
economic cooperation.

Conclusions are drawn in the article as to the ways
and forms of competition in the sphere of law whereby
the separate groups of countries, seeking to constrain
its economic rivals, impose such ways of regulating
the economic activities that give advantages to spe-
cific economies to the detriment of the others. One of
the aspects of such competitive practice, as the author
believes, is the set of anti-offshore measures extensively
implemented at the initiative of the US tax agencies
and the international tax agencies marching in their
lockstep in order to undermine the reputation of ma-
jor Russian companies and create the conditions for
the worldwide persecution of Russian businessmen and
government officials.

DISCUSSION AND CONCLUSIONS. Based on the
examination of new phenomena in the international
law practice, the author concludes that the efficiency
of legal instruments aimed at the protection of Russian
national interests, including those of the Russian pri-
vate business, against various abuses and discriminato-
ry acts on the part of foreign laws enforcement agencies
and judicial bodies, must be enhanced. The application
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of the principle of ‘extraterritorial jurisdiction” inten-
sively applied in the US courts is demonstrated by the
examples of UD doctrines, such as “arms length” and
Alien Tort Statute that are actively used in the Ameri-
can judicial system contrary to the principles and rules
of application of the decisions of national courts en-
shrined in the relevant international covenants.

A conclusion is drawn in respect of the growing influ-
ence of the social and political processes on the develop-
ment of international law institutions and mechanisms
for the regulation of public processes. As noted by the
author, it is necessary to integrate the efforts of legal ex-
perts from different law schools and traditions in order
to preserve the role of the main public regulator played
by both national and international law.

1. BBemenue

O6mmpHas OTe4yeCTBEHHas MeXIyHapOJHO-
IpaBOBas JIMTEPAaTypa, IHOCBSALICHHAs B3aMMOOT-
HOIIEHNAM HAIVOHAJIbHOTO ¥ MEXJYHapOJHOTO
npaBa, obpalaeT BHUMaHNe NPeXJe BCEro Ha 00-
1jee M 0COOEHHOE B IIEPBOM U BTOPOM 1 Ha Xapak-
Tep cBsizeit MeXAy Humnu [Bytkesuu 1981:30-73]. B
Oosiee MO3IHUX MEK[YHAPOTHO-IIPABOBBIX TPYAAX
KOPPeKTHO OTMEYeHO, YTO O B3aMMOOTHOIIECHMAX
HAIlMOHAJIBHOTO ¥ MEXYHAPOJHOTO IpaBa MOXKHO
TOBOPUTH JIMLIb YCIOBHO; YTO HA CaMOM Jie/ie HeT
eITHOTO HALIMOHAIbHOTO IIPaBa, XOTA eCTh LIe0CT-
HOe MEX[YHAPOJHOE; YTO MEeXIYHAapOJHOE IPaBO
B3aMMOJENICTBYET C «HALVOHA/TbHBIMI [PABOBBIMI
CUCTeMaMM», KOTOpble MeX[y o0l MOryT Cylie-
CTBEHHO pa3/IMYaThCsl, HO HAIMOHAJIbHOE IPaBO
KaXK/IOTO TOCYZApCTBa (XOTb M B PasHOIl CTEIEeHN)
B3aMMOJIEVICTBYET C MEKIYHAPOJHBIM IIPAaBOM; YTO
MeX/YHapOIHOe IIPaBO, B CBOIO OYepeib, BINsACT Ha
HAIMOHAJIBHOE [IPABO, « TO BJIMSHUE MOCTOSHHO
BO3pacTaeT (HAIpuMep, B 4acTU OOeCredeHus oc-
HOBHBIX ITPaB Ye/I0BEeKa, 3allUThl OKPY)KAIOLIeil cpe-
mpl» [Beutersxkanun, Konocos 2017:19].

PasHOHAIIPaB/IEHHOCTb MHTEPECOB  OT/ETbHBIX
TOCY/]apCTB, HECOBIIAJIeH)e TUX MHTEPECOB U BCeT-
Jia KOMIIPOMJCCHBIX KO/UIEKTVMBHBIX Mep CTPaH ecTe-
CTBEHHBI, €C/I 00BEKTYBHO IOCMOTPETDb Ha PasHULLY
VX 9KOHOMIYECKOTO OTEHI[MAIA, KY/IbTYPBbI, HALMO-
HaJIbHOV UJEO0I0TUM TOCYapCTB Mypa. Bmecte ¢ TeM
He HOBBIM ABJIAETCS CTPeM/IeHMe IPYII TOCYAapCTB
CO CXOXKVIMJM MUPOBO33PEHUYECKMMI U MJIe0/IOrnye-
CKVIMM YCTPeM/IEHUAMMU OObeIVIHUTLCS, IPEICTABUTD
(bopMupoBaHue eIMHOr0 MUPOINOPSA/KA B KadecTBe
HEIIPe/I>KHOTO BEKTOpPAa MUPOBOrO pasButuA. To
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06CTOATENBCTBO, YTO MEXAYHAPOJHOE COOOIeCTBO
ABJIACTCA COBOKYITHOCTBIO PasHOPONHBIX CaMOCTO-
ATEIbHBIX CYObEKTOB, He OCTAHAB/IVBAET U/ICOIOTOB
106a7IbHOTO MpaBoBoro obbexuHenus. Ho Hanmye-
CTBYIOT /I Y MEX/YHapPOJHOTO OObeIVHEHNA TaKe
YHUKa/IbHBIE Ka4eCTBa, KOTOPbIE I0/DKHBI €CTeCTBEH-
HBIM 00pa30M 3aMEeHUTb BaXKHEIIVe 9/IeMEHTBI CTa-
Tyca TOCYJApCTB — WICHOB OOBENVHEHNS, Npexe
BCETO, CYBEPEHUTET VI HALIVOHA/IbHYIO IIOJINTUKY?

[TO/OXNTEeNbHBII OTBET HEKOTOPBIX AHAIUTH-
KOB Ha 3TOT BOIPOC 0OOCHOBBIBAJICS, KaK IPABIJIO,
r1o6am3anyert 9KOHOMUKY — TIPOL[ECCOM, KOTOPBIi
y>xe 6o/lee Beka Ha3aJ, CMyILal YMBI KaK UJIEOIOrOB
HPaKTUYECKOTO MAPKCYU3MA, TaK ¥ TeX, KTO Ipupep-
JKMBAJICST /MOepanbHBIX —001jecTBeHHO-(uocod-
CKUX VI 3KOHOMMYECKVX B3ITIAZI0B. «DKOHOMIYECKIIE
MHTEpeChl, — OTMEYaeTCst B 3HAMEHNTOI! “BceMmpHoit
ucropuu’, usganuo B 1910 r. mop pepakiyeit [1myr-
[apTyHra, - 0 MHOIMM IpU3HAKAM, Y>Ke HauMHAIOT
3aCTIOHATD COOOI0 JJa)Ke MHTEPEeChl HALMOHA/IbHBIE. ...
MesxyHapopHble UjieN, MUpPOBas HPOMBILIIEHHOCTD
¥l MUPOBasi TOPTOBJIA HEM30EKHO BElyT K MIPOBOMY
XO3SIICTBY, K CUCTeMe MUPOBBIX TOCYHAAPCTB, K MUPO-
BOJI monutyke» [Becemmpnas ucropus... 1910:7-8].

C Tex HOp MUHYJIO MHOTO JIEeT, M MHOTUe MUPO-
BbIe COOBITIS, B TOM 4ICTIe KaTacCTPOGUIHBbIe 1 Tpa-
TMYeCKMe, OIPOBEPI/IM POMAHTUYECKME IpefCTaB-
JIEHMA O BO3MOXXHOCT) TapMOHV3MPOBATh MIPOBOE
co00111ecTBO Ha 6a3e eUHBIX, BCeMI TIPUHIMAEMbIX
IPVHIVIIOB, €ANHOTO TIPaBa, eVHBIX PUANYECKIX
CTaHJ]APTOB, HO IOIBITKU CHEMAThb 3TO HPOJOJDKa-
10TCA. MeXpy TeM CTpeM/ieHMe CO3JaTh «MUPOBOE
IIpaBO» HATATKMBAETCS IPEX/e BCEro Ha CONpO-
TUBJIEHNE CAMIX HAIMOHA/IbHBIX IIPAaBOBBIX CUCTEM.
Haumona/bHble ITpaBoBbIe CHCTEMBI, KaK yxe ObIIo
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OTMeYeHO, Pas/M4HBL, OHNM MWCIBITBIBAIOT Ha cebe
B/IVSIHNE PAsHOIIAHOBBIX (PaKTOPOB, I HEKOTOpbIE
U3 9TuX (PaKTOPOB 3aC/Ty)XMBAOT OO/Iee MPUCTANb-
HOTO BHUMAHI Vi QaHA/IN3A.

2. [TonuTHKoO-NpaBoBas XapaKTePUCTUKA
3BOJIIOIVIV 3AIIaJHOV FOPUCIIPY/eHINI

A. B mpaBe 3apy0eXHBIX CTpaH IPOVCXORAT
IPOLIECChl, KOTOPble MOXKHO OXapaKTepu30BaTh
KaK KPM3NCHBIE, YTO CaMO IO cebe He SAB/IACTCA
4eM-TO YHUKa/IbHBIM. Kpusucel o6uecTBeHHO
KM3HM HOPMAJIbHbI, KaK M IEepPUOMbl CIIOKOIHOIO
CYLLIeCTBOBAHNUsA, KOITIA HAKOIlIEHMEe BHYTPEHHMX
IPOTUBOPEYMIT COLMANBHBIX CUCTEM IIPOMCXOLUT
HOJCITYJHO, He3aMeTHO /A OOJbIIMHCTBA, HO OYe-
BUJIHO JUIA CHELMAIMCTOB M JIUL, IPUHMMAIOIIX
peleHys. TN JNIQA, UX OOBEAMHEHUA M CIelN-
aJIbHO CO3JJAHHbIE YYPEXJEeHUA IPUMEHAIT KOM-
IUIEKCH aMOPTU3ALMOHHBIX Mep [/ YCTPaHeHM:
TeKYLIMX MPOTUBOPEYNIT ¥ KPUSUCHDBIX TE€H/ICHIINIA
b0 1A ux TopMokeHMA. OJHAKO HOTHOCTBIO
MMKBUAMPOBATh 3T IIPOTUBOPEYMs KOCMeTHYe-
CcKue, «<KaMy(Q/LDKHBIE», TalIMaTYBHbIe MEPOIIPYs-
TiA He MOryT. OTCIOfa — HeM30eXHOCTh KPU3NCHBIX
IepPMOJIOB, INTyOMHA KOTOPBIX 3aBMCUT KaK OT Xa-
paKTepa IPOTMBOPEYNIL, TAK U OT TOT'O, HACKOTbKO
IpoeCcCHOHaNbHBI Y CTTKEHHBI B CBOUX A@MCTBYA
Te, KTO IIPMHUMAET IpaKTUdecKye pelieHns. ITo
XpecTOMAaTUIHbIE TIONIOKEHNS HayKy 06 o01lecTse,
HO UX VHOT/Q IOJIe3HO MOBTOPATDb, YTOOBI He CO3-
laBaJIOCh IIaHMYeCKOe BIleyaT/IeHMe 00 aHOMajlb-
HOCTHU COLIMAJIbHBIX SABJIEHNII, IIPOMCXOAALIMX ¥ HaC
Ha I7Ia3ax.

Be3ycoBHO, KaXKjOMy 3TaImy OOIIeCTBEHHOTO
PasBUTVA IPYUCYLIU CBOY OCOOEHHOCTH, 11 9aCTO OT-
JielIbHble COOBITHS 00IeCTBEHHON KI3HU SIPKO OT-
TEHAIOT VX 1 3aCTAB/IAI0T AHA/IUTUKOB, YYeHbIX, 9KC-
HepToB obpaimaTh Oojee NMPUCTATbHOE BHUMAaHME
Ha CIIen UKy TeX MU MHBIX IIPOLIECCOB.

Ha nporsxeHum nociefHuX fecATH JIeT pas-
IpXUTesIMY, fieopMUpyIOIMMY 0011eCTBEHHbIE
IpefcTaBIeHNA O XKU3HM, )KU3HEHHBIX CMbBICTAX U
MHTepecax, CTalu Takue COOBITHUA, KaK MMUTpaI-
OHHbII1 Kpusuc B EBpomne 2015-2016 rr., Bbixop Be-
ymKko6putanuy u3 EBporeiickoro corw3a, Ipuxop B
benbiit [lom npesupenta TpaMmiia ¢ ero 3arafiouHbl-
MM IIpeJiCTaBIeHNAMY O 3aKOHAX MUPOBOII IIO/IUTH-
K1 1 ponbio B Helt CoegunenHbIx IlITaTos, a Takxe
NaH/leMNsl KOPOHABMPYCA UM CBA3AHHDIN C HENl 3KO-
HOMMYECKNIT, MOMUTUYECKNIT ¥ MOPaIbHO-IICUXO-
JIOTMYECKMIT KPU3NC, 3aTPOHYBILNI BCE HACETIEHNE
3€MHOT0 IlIapa.
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Crnenyet 06paTuTh BHUMaHUE Ha TO, YTO IIPABO
KaK HeOOXOfVIMBII OOIIeCTBEHHBI peryisiTop B
YKa3aHHBII nepuop (Tak jke, KaK, HAIpyYMep, BO
BpeMsi Bropoit MyupoBoit BOJTHbI) IefICTBYeT B O4€Hb
crierduuecknx pamkax. JIn6o, kak B cyyae ¢ bpex-
3UTOM, IIEpeJie/bIBAETCA Ha XO/IY, YaCTO BIIOIIBIXAX 1
B YTOZly OJIUTUYECKUM U 9KOHOMUYECKMUM IOTped-
HOCTAM KOHKPETHOIO MOMEHTa. B ycmoBusx yko-
PEHMBLIETOCS B CO3HAHMM TPAXKJIaH HPAKTUYECKU
0e3rpaHNYHOTrO J0BepMA K BOZMOXXHOCTAM IIPaBa,
COBEPLIEHCTBY IIPaBOBbIX MHCTUTYTOB, HEIOJKYII-
HOCTH CYJ}OB, HEIIOTPEIIMMOCTH IIPAaBOBBIX MAKCUM,
TaKoe OTHOILEHNE BIacTell 3allalHbIX CTPAH K IIpa-
BY He MOKET He 3aTparuBaTh BOCIIPUATHE €TO POIH,
CIIOCOOHOCTY IPOTUBOCTOATH BTACTHOMY ITPOU3BO-
JIy ¥ 3aLIMIIATh MHTEPeChl IPOCTHIX mofeit. O6 ot-
HOILIEHUM TPaKJaH K CaMMUM BJIACTAM, IIOCTOSTHHO
HPUCIOCAONMBAIOIIYIM 3aKOHBI I MCIPAB/IeHNA
CBOVIX OILIMOOK, MOXXHO TOBOPUTD OTHENbHO (OCTa-
TOYHO 00PATUTHCSA K COOBITHAM Hayasa 1ioHsa 2020 T.
B CIIIA, rme meiicTBMS B/IacTell BbI3BA/INM MOIIHEN-
IIMe IIPOTECTbl HaceleHNA M [eTOHALMIO PACOBBIX
¥ COLIMA/IbHBIX KOH(INKTOB, YTO IO3XKe IOBTOPU-
JIOCh BO MHOTYX eBPOIENCKNX CTpaHax). SIcHO, 4TO
IOPUHLMI «BEPXOBEHCTBA IpaBa», Ha MPOTAKEHUN
JeCATUIETUI BHEAPABIIUIICA B CO3HAHME MACC, 1Al
CEPbe3HYI0 TPEIHY.

Takoe mono>xeHne fen He MOXKET OCTAaBUTDH He-
IpUKacaeMbIMI MEXIOCYapCTBEHHble OTHOLIe-
HJA 3aIIa/{HBIX CTPaH ¥ MeX/JYHAapPOJHOE IIPaBo KaK
OCHOBHOW PEryIATOp 3TUX OTHOWIeHUI. Mexny-
HapOJIHO-TIPaBOBblE MEXaHM3MbI MCIIBITBIBAIOT Ha
cebe, Kax MIPeCTaB/IAETCA, TPOIICTBEHHOE BO3JEil-
crye. Ha HUX BIMAIOT BHYTPeHHNE 001[eCTBEHHbIE
IpOLIeCChl, KOTOpPbIe BCe Yallle BBbIXOJAT 33 HaIMO-
HaJIbHbIe PAMKM M CTAHOBATCA MEX/[yHapOJiHbI-
mu. OrpoMHYI0 poib, 0ocobeHHO B EBporne, nrpamot
MeX/YHapOJHble MHCTUTYTBI, IIpEBpAaTUBILINECA B
BBICOKO OI0OpOKpaTM3MpOBaHHbIE yupexjeHus. Bce
Yalle STOUCTUYHO B MEXAHU3MBI JIeVICTBUA MEX]Y-
HApOJIHBIX JJOTOBOPOB BMEIINBAIOTCA PYKOBOAUTE-
7 OTAeNbHBIX cTpaH (mpexxze Bcero CIIIA, nperen-
IYIOLIMX Ha PO/Ib MUPOBOTO IeTeMOHA).

ITepeuncnennble GakTOpbI, ONpefeNARLINe CO-
CTOAHME U HAIlpaBJIeHME PasBUTUA MEXYHapof-
HO-TIPaBOBBIX MEXaHU3MOB, C/IOKHBI I MHOTOTPaH-
Hbl. OOBATD BCIO KAPTUHY STHX IIPOLIECCOB IIPU UX
Pa3HOHAIPaB/IEHHOCTH, TIPOTUBOPEYNBOCTY U ObI-
CTpOTE CMEHbI JIeKOPaINil HEIPOCTO, I [ie/laTh 3TO
JIOJDKHDI, BEPOATHO, KOJNEKTUBBI CIIEMANNCTOB B
CaMBIX pasHbIX o6macTAx. OHAKO MOXKHO IIOKa3aThb
HEKOTOpble Hanboree O4eBN/IHbIE HATIPAB/ICHN, 110
KOTOPbIM MJIYT aTaKy Ha HAI[IOHA/JIbHOE U MeXJY-
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HapofiHOe IIPaBo, a TAKXXe TO, KaK IIPaBO Ha HUX pe-
arupyer.

b. B xoH1e mpouutoro Beka psAJ, 3alajiHbIX MH-
TE/UIEKTYa/I0OB TOJIOXKWWIM HA4yajo PasBUTHUIO HO-
BOTO HAmNpaB/eHNWs B COLMAIbHON Qunocodpun,
ABCTBEHHO 0003HAUMBILETO HACTYIIEHVE BHY TPEH-
Hero KOH(MIMKTA U KPY3Mca 3aafHoro oo1ecTsa —
obuiecTBa MOCTMHAYCTPMANBHOTO, 00IiecTBa IO-
TpebneHNs, Telepb Ha3bIBAEMOIO TEXHOKpAaTHye-
ckuM. KOHQIUKT 3TOT IeXUT B IBYX IIOCKOCTAX —
B3aJ/IMOOTHOLIEHVA JIMYHOCTY ¥ TOCYHApCTBa, a
TaKXKe NUYHOCTM M obuiectBa. B cBomx paborax
M. ®yko [Dyko 2006], X. Apenpt [Apenar 2000],
Ix. Aran6en [Aran6en 2011] u fpyrue menaror no-
IbITKY II€PEOCMBIC/IUTD PO/ TNOEPATbHBIX LIEHHO-
CTeil M BO3MOXXHOCTb COXPaHEHMUs:A CYLIEeCTBYIOLEN
3amajiHOV LVBWINM3ALMY — IIPU BCeX MPOTUBOpe-
4AX, K KOTOPBIM IIpUBeNIa UEONOrnsA abCcoMTI-
3aluy AeMOKpaTuy, IpaB 4Ye/loBeKa U PYTMX MakK-
cuM Ha (OHe CTPEMUTETBHOIO TeXHOJIOIMYeCKOro
CKayka M (aKTMYeCKOro IpeBpalleHNs deloBeKa
B Homo sacer — ronoro 4enoBeka, 4efioBeka 6e3 mmd-
HOCTH.

«JInbepanbHblil MUPOBOI IMOPSOK, — INUIIET
®. Pykysima B cBoelt KHure “VITeHTUYHOCTD, — He
craz 6raroM it Bcex». «Bo MHOTUX cTpaHax mupa,
M 0COOEHHO B TOCYZJaPCTBAX C Pa3BUTON JIeMOKpa-
THEIl, PE3KO YBeINYMIOCh HEPAaBEHCTBO, — IIPOJOI-
KaeT oH. — HaunHas ¢ cepegunbt 2000-X rofioB, ABU-
KeHIe KO Bce 0oree OTKPBITOMY U nbepaTbHOMY
MUPOIOPSAJKY 3aMeINIOCh, @ IOTOM 00pPaTUIOCh
BcrATh» [Dykysama 2019:26-27]. Mexpay TeM Bnus-
HJe TEXHOJIOTMII IPAaKTUYeCKM Ha BCe 0OIleCTBeH-
Hble IPOIIECCH, IPOHNKHOBEHME KIMOepIpoCTpaH-
CTBa B Ye/I0BeYECKOe OOLIECTBO, CAUAHUE C HUM I
Hen30eKHble KO/UIV3MY, BK/IIOYASA IICUXOJIOTHYe-
CKIUe TPaBMBbI, NOJOOHbIE ONMCAHHON B IIPeNbILY-
1eM a63ale, CO3AaI0T GeCIpelieleHTHYI0 CUTYAIINIO
B ME&XIYHapOLHOIL cdepe.

«Kaxxgas cTpaHa, KOMIIAaHUA U MHAMBUAYYMBI, —
OTMevaeT B cBoelt KHure “MupoBoit nopsfok” leH-
pu Kuccuupkep, — CerofHsA BKIIOYEHBI B IIPOLIECC
TEXHOJIOTMYECKOIT PEeBOMIOLNY /INOO KaK CyObeKTH,
b0 Kak 00beKTh. .. Korma mHAMBUYYMBI COMHU-
Te/IbHON (HEsICHOI) IPMHAIIEKHOCTY CIHOCOOHBI
IPOM3BECTH JIeVICTBIE BCe BO3PACTAOIIEr0 MACIITa-
6a 11 aMOUIIMO3HOCTH, CaMO IIOHATIE TOCYAPCTBEH-
HOJI B/IACTU MOXXET OKa3aTbCSl IBYCMBIC/ICHHBIM ...
OmacHOCTh yCMIUBAETCA TeM, YTO OTCYTCTBYIOT
Kakye-mmbo MeXIYHapofHble corlaueHns (pery-
nupytouye aty cdepy. — A.K.), a ecnu oHM 3aKio-
Yal0TCA, OKa3bIBACTCH, YTO OTCYTCTBYET CUCTEMA X
ucnonHenus» [Kissinger 2014:344,345].
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VsBecTHbIit ¢paniyscknit npasoser b. Matbe
TaK (GOpPMyIMpyeT CBOE IOHMMAaHNME COBPEMEHHO-
O KpM3MCa HAI[VIOHAIbHBIX OOIeCTBEHHBIX CUCTEM
3alaJiHBIX CTPAH U 00YC/IOBIIEHHOTO STUM KpU3uca
X IPABOBOTO MOpsifKa: «HalMoHambHY0 MAeHTNY-
HOCTb TPYHO BMECTUTDb B OJHO OIpefe/IeHNe W
IepevncIeHe IPaBOBBIX Kpurepues. IIporpec-
cupymollee CTUpaHNe WIV 3alporpaMMMPOBAaHHOE
paspylleHue LeHHOCTeN, KOTOpbIe OIPENe/AIT
UJEHTUYHOCTh HApOJia, HAPYLIAIT IIOMUTUYECKUIT
HpollecC M, C/efOBaTeIbHO, (PYHKIVIOHMPOBaHME
neMokparun» [Matbe 2020:8].

B. AHanusupys BHyTpeHHeE U BHeLIHMe (aKTo-
PBbI, OIIpefeNAolye HAIIPaB/IeHNsA Pa3BUTUA COBpe-
MEHHBIX MeX/[YHApOIHBIX OTHOLIEHMNII (K pacTyliet
Pa3o0IeHHOCTY BHYTPY 3aNaHbIX OOIECTB U He-
KOHTPO/IMPYEMOJ1 SKCIIAHCUM HOBBIX CPEACTB KOM-
MYHUKaLuii TpebyeTcst J0OABUTh Te HEOXKMTAHHbIE
OCTIOXKHEHMsA, KOTOpble IpUHeCTa ¢ coboil maHpe-
MU, — BCA CUCTeMa MEXIYHAPOIHBIX OTHOLICHUI
OKa3ajach Ha HEKOTOpOe BpeMf BBIBEJICHHON 13
CTpOsi, HEPAOOTOCIIOCOOHOI), ¥, COOTBETCTBEHHO,
IPAaBOBBIX MEXaHU3MOB, UX PEryIMpYIOINX, Cle-
lyeT OTMETUTb, YTO OCHOBHBIE KOMIIOHEHTBI 3TOTO
perymMpoBaHnsa IPORO/DKAIT COXPAHATHCA. ITO
opueHTalysA OONBIIMHCTBA 3alaffHBIX CTPaH Ha
aMepUKaHCKMe IOINTUYeCKNe U IIPaBOBbIe MOfe-
IV M CTaHAAPTBI; ZOMMHMPOBAHUE B OPULIIECKON
IPaKTHUKe UJEONOTN3UPOBAHHbIX, OCHOBAHHBIX Ha
IITaMIaX MOepasbHON PUTOPUKU FOPUANYECKUX
HOPM, OIpefie/IAIIINX MOBefieHNe 3TUX CTPaH Ha
MEeX/JYHapOJHO!  apeHe;  KOHCOMMAMPOBAHHOE,
arpeccuBHOE OTHOLIEHMe OObeMHEHHOro 3amaa
K TOCY[]apCTBaM, UIPAIOLIMM BO3PACTAOIIYIO POJIb
B MUPOBBIX JIelIax (peub, Ipexxzie Bcero, o Kurae un
Poccun).

[Tpodeccop T.A. XabpueBa Tak XxapakTepusy-
eT HBIHEIIHee COCTOSHNE MEX/[YHApOJHOTO IpaBa:
«CHIDKAeTCS aBTOPUTET MEXIYHApPOIZHOIO IpaBa
BC/IEICTBME OTKPBITOM JIEMOHCTpAaLMM ero 13bu-
paTelbHOTO NPYIMEHEHNUA U JICIONb30BAaHMA B Ka-
4eCcTBE CPEfiCTBA IIPOABIDKEHMA SKOHOMIYECKUX
Y TEONONUTUYECKUX MHTEPECOB OTHE/NbHBIX TOCY-
mapctB» [Xabpuesa 2016:142]. JledbopmupoBanme
IPMBBIYHBIX /1A IPAXHAH 3alaJHBIX CTPaH IOpU-
IVYeCKUX CTaHJAPTOB IIOf] BO3JE/CTBMEM COMHU-
TeTbHBIX MIeONOTMYECKVX U KY/IbTYPHBIX IPMHIIN-
IIOB HOBOTO BpeMeHM (CKaXeM, IepBOII 4eTBEpTH
HBIHEIIHEr0 BeKa), KaK 9TO HU TPEBOXKHO, CIIeAyeT
IPU3HATD MPAKTUYECK 6eCIIOBOPOTHBIM, ITOCKO/Ib-
Ky Hambosee pasBUTbIe CTPaHbI 3amaja >KUBYT B
COOTBECTBUM C STVIMM IPVMHIMIIAMY, HEB3Mpas Ha
rryboyarinme paHbl, HAaHOCUMBIe OOIeCTBEHHO
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HPaBCTBEHHOCTYM U OCHOBaM 3TMYECKMX MOfeseit,
NPUBBIYHBIX /1A >Kureneir Esponbl. Bsaumoperi-
CTBUe 001IleCTBa ¥ TOCYAAPCTBA, IMIHOCTY U 001Ile-
cTBa (posb ceMby, 6paka, 005I3aHHOCTY POLUTEIel
110 OTHOILEHMIO K JIETAM, JeTell — K pOiUTesLAM, IIpa-
Ba U 0053aHHOCTY TPXXJaH IO OTHOLIEHMIO K 00-
IeCTBY ¥ TOCYHApPCTBY, O0A3aHHOCTU TOCYAApCTBa
0 OTHOLIEHUIO K I'PaKJaHaM U T. I1.); CAMY OCHOBBI
IOCTPOEGHVS, MOJEMMPOBAHNA ¥ (PYHKLVOHMPO-
BaHMA MEXaHU3MOB YeNO0BEYeCKOil OpraHM3aLuM,
3aKpeIUIeHHblE COBPEMEHHBIMM KOHCTUTYLMAMIN,
HO/IBEPraloTCs U3MEHEHUAM.

V1 3111 M3MeHeHMA He BCerfa 3apaHee CIUIAHUPO-
BaHbI, He BCEIZla OIMPAIOTCA Ha HAy4HBINl aHa/INU3,
3HaHJMe 3aKOHOB OOIIeCTBEHHOTO PasBUTHUA, JaxKe
Ha 5/IeMEHTAPHBII HAOOp COLMONOTMYECKMX JjaH-
HBIX, ITOKa3bIBAIOLINX OCOOEHHOCTM CErOfHAIIHEl
9KOHOMMYECKOJ, COLMANbHON Y KYIbTYPHO >KU3-
Hu. CosfaeTcss BIeYaT/eHMe, YTO IIPOflyMbIBaHMeE
U IUVIaHMPOBaHMe 3aKOHOJATENbHBIX HIAr0B IIPOCTO
BBILDIO 13 MOfbL VI HeT Gonee cpemy NpU3HAKOB
3amagHoro npasa Toro, yro O. lllnenriep Haspan
«OTIIEYaTKOM OYAYIEero», «yCTPEMIEHHOCTBIO B
oynyuee» [Inenrnep 2019]. la u xakum obpasom
YTO-TO ITAHUPOBATH, KOT/J]A S9KOHOMIUKA OOJIbIIVH-
CTBa CTpaH 3amajila HaXOAMUTCA B IPEIKPU3NCHOM
WM KpM3UCHOM coctostHuM (Bo ®paHumm, Ha-
IpUMeD, B T€YeHUe PAJA JIeT PerynsapHO BBOJMUTCA
4pe3BblUaliHOE IOJNIOXKEH)Ee II0 3KOHOMUYECKUM
IpUYMHAM), pacTeT 6e3paboTuIa, COKpaIaeTCcs Co-
La7bHAsA Harpy3Ka Ha FOCY/lapCTBO, & B OIUTHYE-
CKOII cepe HapacTalT HeperyampyeMble IPOLeCcChl
(MMMWTPALVIOHHBIN KPU3JC U HEIPOJyMaHHas CO-
LyanbHasA MOMUTHKA NIPUBOJAT K pajyKaaM3aLuy
HOMUTUYECKUX CHUJI, YCUJIEHUIO YIbTpaHaIMOHA/IN-
CTUYeCKNX, (alIMCTCKUX MAapTHil ¥ IPYIIIPOBOK;
OODbEeKTMBHASA KapTMHA IIOMUTUYECKU-aKTUBHBIX
CJIOEB TAKOBa, YTO y>Ke cerofH:A oT 25 fo 30 % us-
Ouparerneit B EBporne — MycynbmaHe).

Takas curyanms, Kak 1 HEKOTOpPbIE [[pyTue TeH-
JEeHLY 3BOMIOLMI €BPOIENICKO ¥ B LIeJIOM 3allafi-
HOJ1 >KM3HU CO3[IAI0T YCUIMBAIOIEeecs COCTOSHME
PaCTepSAHHOCTY ¥ TPEBOTH, /IS KOTOPBIX Bce 6ONb-
ure ocHoBanuil. IIpaBo, npumeHsAeMoe Ha TePPUTO-
pun EBpomeiickoro cowsa, gerpajgypymolee u oT-
CTyIallIee MOJ HATYCKOM CYyPPOraTHbIX (haKTOpOB,
JIMIIEHHBIX HAIVIOHA/IbHOM, TO €CTh eJMHCTBEHHO
IIPOYHON, MCTOPUYECKON, KY/IbTYPHOU, MJEO0IOrN-
YeCKOll OCHOBBI, IlepecTaeT OBITb rapaHToM O0es-
OIIACHOCTM, IPUBBIYHBIM ¥ HEOOXONMMBIM I
eBpoIlIeiilleB MHCTPYMEHTOM OpraHM3aLuM HOBCe]-
HeBHOI >km3Hu. KempHckmit, Opeccknmit, ITapyx-
cKkuit, bproccenbckuii, JIOHTOHCKMI CMHIPOMBI — BCe
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3TO (haKTOPBI, IMIIALINE IPABO €T MCTOPUYECKOI
poin.

I. ITpaBo EBpomnerickoro corosa (v, Kak MOJHO
€ro HasbIBaTb, €BPOIIEIICKOe IIPaBO), B OCHOBHOM
omypamplleecss Ha PUMCKUE IIpaBOBble TPAIMULNM,
HpefCcTaBseT coO0M Ty COBOKYIIHOCTb MHCTHUTY-
TOB, IOHATUII ¥ TE€OPUIL, KOTOPYIO IOPUCTbI Ha3bl-
BalOT POMAHO-TEPMAHCKMM IIpaBOM. Bropas ero
4acTh — IpellefleHTHasA, WY aHITIOCAKCOHCKAs eBpo-
neyickas IpaBoBasd CUCTEMA — CYLIeCTBEHHO MeHblIIe
U 110 PasHbIM IPMYMHAM IIOJBEPraeTcs MeHee 3Ha-
YUTENBHBIM U ITyOOKMM M3MeHeHuAM. KoHTuHeH-
TaJIbHOII €BPOIIENICKOI IPABOBOI CYCTEME IPUCYLIN
iBa OCHOBHBIX IIPOTMBOpPE€YNs, O KOTOPBIX IMIIET,
Hanpumep, M. MapueHKo B cTatbe «XapaKTepHble
4epThl I 0COOEHHOCTV POMAaHO-IePMAaHCKOTrO IIpa-
Ba» [Mapuenko 2016:5-12]. 9tu nporuBopeuns —
MeXJy IyOIMYHBIM M YaCTHBIM HAI[VIOHA/JbHBIM
IIPaBOM, @ TAKXKe MEXX/Ty HallMIOHa/IbHBIM 11 HaJIHAL -
OHAJIbHBIM IIPaBOBbIM PETy/IMPOBaHMEM B3aIMOCBS-
3aHbl, 6071ee TOTO, BTOPOE BHITEKAET U3 IIEPBOTO.

TenpeHuMA mMyOMMIM3aLMY YACTHOTO TIpaBa He
pas orTMeyanach B pabOTaxX BENYLIMX eBPOIECKIX
IPaBOBEJIOB 3aJOJITO /IO TOTO, KaK ypes obieit Es-
POIIbI HayajIa IPeTBOPATHCA B JKU3Hb. DTa TEH[EH-
115 Hauboriee APKO MPOABIIAETCA B Pa3BUTUN HALIU-
OHA/IPHBIX IIPAaBOBBIX CUCTeM, ocobenHo Ppaniyy,
Tepmanum, ABctpun, Bemprun. Hacrymnenne 610-
pokpaTtun bproccens Ha HallMOHa/IbHOE IPABO €B-
poIeiickux CTpaH ycunmnoch. Boszobmagana Tou-
Ka 3peHMs, 4TO «II0 CBOEMY CYILIECTBY HacTosllee
IpaBO Kak “HOpMa OOLIECTBEHHOrO IIOBEIEHMSA "
SIBJIAETCS “HaJHALMOHA/IbHBIM “ TpaBoM» [MapueH-
Ko 2016:11]. MblI mo3BonuM cebe He COIIACUTHCA C
M. MapueHko 1, He yrny6/1ssich HOAPOOHO B 9TOT
BOIIPOC, 3aMETHM, 4TO COOBITMA IIOCTEIHETO Bpe-
MeHU, 03HAMEHOBABILIETOCS YITyO/IeH)eM IIPOTUBO-
pednit MexX/ly HalHallMOHA/IbHBIMY 3afladyaMy U Ha-
LVIOHA/JIbHBIMM MHTEpecaMyl eBPOIIEICKUX CTpaH,
IIOKa3bIBAIOT HEOOXONMMOCTb 60JIee OCTOPOXKHOTO
OTHOILIEHVA K C/IOKMUBIUMMCS HAallMOHAIbHBIM IIpa-
BOBBIM CHCTEMaM BHYTpPY eHOI EBporbl.

VBiieyenne rnobanusanyeil M BAUAHNUEM 3TO-
ro, Ha TePBbIil B3IVIAN, 0OBEKTUBHOTO IIpoliecca He
0060IIJI0 CTOPOHOI M POCCUIICKUX TIPAaBOBEJIOB.

«JlormyHo npepnonoxuth, — muuer B.M. Ily-
MMIOB, — 4TO QopMmupyommascs “rmobanbHas co-
IMa/IbHasI CUCTEMA" JO/DKHA UMeTb HEKYI0 CUCTeM-
HO OpraHM30BAaHHYI0 HOPMATMBHYIO HaJiCTPOJIKY,
o6ecIeurBaIyl0 COOTBETCTBYIOLINMII IPaBOIIO-
panok». VI panee: «B mapamerpax cOBpeMEHHOIO
Mypornopsaka riaobamsanys ob6osHauaeT cebs B
¢dopmare 17106a71bHOTO IApPTHEPCTBA B LIEAX pas-
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Butus» [llymunos 2017:72,75]. B atux ycnosusx,
yrBepxaer panee B.M. Illymmnos, ¢popmupyercs
«HAJJHALIMOHATIBHOE IIPaBO», JIMeollee II0Ka BTO-
PUYHBII, (aKy/IbTaTUBHBIN XapaKTep, HO BO3HMKA-
Iolllee TOIZA, KOIZla «B IIPEAIMCAaHNM 3ajI0)KeHa 1/
VLU IPOSAB/IAETCA HeKas BOJIA, CTOAIAs BbIILE BOIN
cyBepeHHoro rocypgapcrsa» [Ilymmnos 2017:75].
[Toppo6HBIT aHA/MN3 B3I/IALOB 3aNaHBIX IIPABO-
BEIOB Ha TO, KaK IIpoIlecc IM00amM3aLyy BIuAET
Ha MeCTO 11 PO/Ib HAallMOHA/IbHOTO IIpaBa ¥ rocyfiap-
CTBa B COBPEMEHHBIX 3allaJiHBIX CTPAHAX IIPOBOIUT
M.B. Maxxopuna B ctatbe «Tpancdopmaiys rocy-
flapcTBa M “JieHAIMOHA/MM3AIMA  IIpaBa B KOHTEK-
CTe MeX/YHapOJJHOTO 4acTHOro mpasa» [Mazhorina
2019:133-161]". B nmocnegHme aBajuaTh /eT, YKa3bl-
BaeT aBTOP, pacCMATpMBasA KOHLENIMM PA3INYHBIX
3aIaJiHBIX aBTOPOB, «I7I00ANMM3aLMsl KaK HeoOpaTu-
MBIl IIPOLIECC CTAHOBUTCA YCKOPEHHOI TEH/IEHLIVIEN
BO3PACTAIOIEr0 B3a/IMOIIPOHMKHOBEHM:A Yepe3 Ha-
IJIOHA/IbHbIE TPAaHUIIbI, 00eCIIeuNBAIOIIEeTO Pa3BUTIE
“oTKppITOrO 06IecTBa“». JTOT IMpOLIECC XapaKTe-
puU3yeTcs aKTUBHEMIIMM MHQPOPMAIMOHHBIM 00Me-
HOM, GOPMUPYIOLIMM HOBOE «CeTeBOe O0IeCTBO», B
paMKax KOTOPOTO IIPOVMCXOMUT «ITI06a/IbHOE PacIIpo-
CTpaHeHue 3alaHoI veonornm». [Tpu atom B chepe
IIpaBa IIPOMCXOAMT TO, YTO AMEPUKAHCKIIT COLIMO/IOT
Mopuc BannepcraiiH Ha3bIBaeT «eBPOIIEM3ALIMEN»,
«aMepyKaHM3alMel», «BeCTEpHM3ALVEN» U  Jaxe
«MaKfioHam3anyei» npasa [Mazhorina 2019:135].
OpHMM M3 OYeBUJHBIX MOCIENCTBUII IIOOM-
3auyy, 1o MHeHMo0 M.B. MaKOpuHOI, CTAHOBUTCA
U3MEHEHMEe POJIM IOCYlapCTBA KaK BO BHYTPEHHUX
Ipolieccax 3alafHbIX CTPaH, TAK U B MEX/YHAPOJ-
HBIX OTHOLIEHMAX. «AHa/IUSUPYsA IIPOLeCC TPaHC-
dopManmy NONOKeHNA TOCYHapCTBa, — yKa3bIBa-
eTCs B CTaTbe, —HE/Ib3sl He 0OpaTUTh BHMMaHMe Ha
HECKOJIBKO TeHJeHLVIT: oc/mabeHne ToCyjapCTBeH-
HOT'O CYBEPEHUTETa; JeMOHOIIONN3AIMA POIN TOCY-
lapCTBa B IIOJIMTUYECKOI 11, KaK pe3y/IbTar, B IIpaBo-
BOII cpepax; felieHTpaNN3alA BIACTY U YCUIeHMe
YaCTHBIX (AKTOPOB, BBIIOHAIOIINX TPA/fVILIVIOHHbIE
¢byukuun rocygapctsa». COOTBETCTBEHHO MEHSET-
cA U MeXAyHapopiHas cdepa, IpeBpallaomascsa B
CHCTeMY MHOTOYPOBHEBOT'O YIIpaBjIeHM)s, B KOTOPOI
TOCY/IapCTBO BBIIONHAET POJIb primus inter pares» —
«IIEpBOTO Cpefy paBHbIX» [Mazhorina 2019:139].
B sakmroyeHun crarbu M.B. MaxoprHa yTBepx-
JlaeT, 4TO «MbI IIOZJOLII OYeHb OJIM3KO K AB/IEHIIO
(menaumonanusauuu npasa. — A.K.), kotopoe He
CJIeflyeT MTHOPMPOBATh, IOCKOIBKY OHO OOpyILIN-

JI0Ch, OZOOHO IIYHaMM, Ha CYIIECTBYIOLIYIO I0pU-
CIIPYZIeHIINIO, YTPOXKas CTepeTh ee C JMIa 3eMIn»
[Mazhorina 2019:153].

He BbI3bIBaeT COMHEHUSA TOT (aKT, YTO COBpe-
MeHHbIe IPOIeCcChl TPAaHCHOPMIUPYIOT HAIIN Hpef-
CTaB/ieHMA O MHOTMX HPVBBIYHBIX SABAEHMAX, IO-
CTy/IaTax M MCTMHAX. [o6anm3anmsa uMmeer Mecro,
XOTA COOBITUA SNMAEMMONIOTIYECKOI TMXOPaJKU I
HOKOJIe0a/TN YBEPEHHOCTb B HE3bIO/IEMOCTH 3alaj-
HOIl COMMIAPHOCTU ¥ CIIOCOOHOCTY CNIa)KEHHO OT-
BeYaTh Ha Ype3BblYaliHble BbI3OBLI. «IlommuTndeckue
¥ 5KOHOMIYECKIIe IHTepPeChl OTPAXKAIOT I70ba3a-
o, — 3amedaet npod. 10.A. Tuxomupos, — npaso
pearupyet Ha 9111 iporueccsl» [Tuxomupos 2020:6].

. IIpaBo Ha caMOM Jiefie He MOYKET He pearpoBarh
Ha IOCATATeNbCTBA HA CBOE JKM3HEHHOE TIPOCTPaH-
ctBo [IIpaBoBoe mpocTpaHcTBO...2019:15-18].
IIpencraBisercs, OGHAKO, YTO CMAOOCTb M HeaeK-
BaTHOCTb peaKIMU COBPEMEHHOIO TOCyHapcTBa 1
IpaBa Ha HEOXWJAHHbIE, IOPOJi arpecCHBHBIE BbI-
30BBI — ABJIEHNE He HOBOE 11 He YHMKa/IbHOe. «[IpaBo
B I[e/IOM U €T0 OTHEbHbIe 37IEMEHTbI Pa3BUBAIOTCA
HEPAaBHOMEPHO: OffHM OTPACIM 3aKOHOJaTe/lbCTBa
OBICTPO MEHAIOTCA, A IPYTHe OTCTAIOT, — OTMEYaeT B
ykasaHHoi1 pabote 10.A. Tuxomupos, — u B MeXJy-
HapOJHOM MacIuTabe 3aKOHOJATE/IbCTBY IIPUCYIIN
TO COIVIACOBAHHbBIE AKL[VM, TO CMEHA IyO/MMYHBIX 1
YaCTHBIX PEryIATOPOB, TO YHU(PUKALVIA IPABOBBIX
HOPM, TO JaB/ieHVe Ha 3aKOHONATEeNbCTBO JPYIUX
cTpaH». Tak, IPOCTBIM, TPAAUIMOHHBIM A3BIKOM
aBTOp TIOfYEpPKMBAET AMATEKTUYECKYI HepaBHO-
MEpHOCTb Pas3BUTUA KaK OT/eNbHBIX TOCYHApCTB,
TaK U MEXJYHaPOJHOM CUCTEMbl OTHOLIEHUI 3TUX
TOCY[JapCTB, C/IOKMBIIENCA HAa CETOHALIHNUI JEHb.
[Ipudem cucrema 3Ta, 0COOEHHO ee eBpOIeNiCKast
4acTb, HAXOAAIIAACA B COCTOSHMM KpU3NCa, He
crioco6Ha 3¢ PEeKTUBHO MIPOTUBOCTOSATh HU HOBBIM
IPYPOSHBIM BbI30BaM, HI 3TOMU3MY OT/E/TbHBIX CBO-
VX YIeHOB. «MMup He cTan cTabuibHee, — yTBepxK/a-
et npo¢. b.C. I63eeB. — SIBCTBEHHO [ierpaiIpyoT
K/II04YeBble MEKIYHAPOJHbIE MHCTUTYTHI, paspylia-
eTcst GpyH/JaMEeHT MUPOIIOPs/Ka, a Ipyboe BHeIlIHee
BMeIIATeNIbCTBO B JKM3Hb CTPAaH M HApOMOB CTA/O
OOBIYHBIM IHCTPYMEHTOM T'€OIONIUTUKI U IIepeiena
cep Bmmsanms» [D63ees 2020:17]. VI B peanbHOCTH,
HOJYepKMBAeT aBTOP, peyb uzieT «ob obecredeHnn
0ecCIpenATCTBEHHOIO HOCTYIIA K pecypcaM APYTUX
CTPaH U IIOTepe MMM CBOEN LUBUIU3ALVOHHON
UOEHTUYHOCTI» [D63eeB 2020:17]. eicTBUTENBHO,
3a4acTyI0 KOMY-TO TpebyeTcsi BBEpPrHYTb IIPaBO B

T CM. Takxe cTaTbto «MexayHapoaHoe yacTHOe MPaBo B YCIOBUAX rnobanvsauum: OT pasroCyaapcTBieHrs K GparmeHTa-

uuny» uutupyemoro astopa [MaxkopuHa 2018:193-2171.
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«CaMOoXaoc», A MPOTUBOJEIICTBIA KOTOPOMY Tpe-
OYIOTCA «O4YeHb CTPOTMe VIHCTPYMEHTBI IIO3HAHMNA
IPaBOBOTO Pa3BUTHA, IPABOBBIX ¥ MHBIX ITpoLiec-
coB...» [Tuxommpon 2020:6]. [lymaercs, 4TO jIer-
KOMBIC/IEHHBIII OTKa3 OT ITpaBa B MOJIb3y KaKMX-TO
HEBPa3yMUTE/IbHBIX (XOTS M MOIHbIX), HEIIPAaBOBBIX,
CYypPOTaTHBIX MEXaHM3MOB BO3JIEIICTBUA Ha 0OlIe-
CTBeHHbIe OTHOIIEHMA OIACeH, YpeBaT HelpesicKa-
3yeMbIMU IOCIEACTBUAMMI U TUIIEHNAMMA.

[TogyepkHeM, 4YTO yTpaTa Bepbl B CBOE HAIM-
OHAJIbHOE IIPaBO /s kuteneit EBpomsl — coObI-
THe TOpas3fo 6ojee ApaMaTHMYHOE, YeM, HalpuMep,
JUI1 POCCUAH WM JyiA obuTareneil 3akaBKasbs,
Cpenneit Asuy, ApaBUIICKOTO IIOTYOCTpOBa WM
IOro-Bocrounoit Asum. Bepa B «bmaropasymme
npasa» [Mapuenko 2016:10], B mpaBo Kak IaHa-
1Ie10, YHUBEPCAIbHBIN MHCTPYMEHT peIleHNs BCex
COLMA/IBHBIX TIPO0JIeM, B KOHIIe KOHIIOB, B IIPaBO
KaK BOIUIOIEHME CIIPABEeIIMBOCTY — IPUBUIEINA
MIMEHHO IpaXJIaH 3amafHbIX cTpad. Ho oHa saBser-
CA OJHOBPEMEHHO ¥ C/TAa0BIM MECTOM €BPOIIeIICKIX
0011ecTB, TeM MeXaHU3MOM, KOTOPBIII B CTTy4ae ero
oTKasa W c60sd 3aMeHNUTb, IO CYIIECTBY, HEYeM.
Ilo kpaliHeil Mepe, HMKaKMe CTPaXOBOYHBIE CPE-
cTBa (CUIbHAs penuruosHas oOMLIMHA, OpraHMu3aIus
MEeCTHOTO CaMOYIIpaB/IeHNs, TPaJUIIOHHbIE CY/IbI,
06bI4an, OCHOBaHHbBIE Ha BBICOKOM JIMYHOM aBTOPU-
TeTe, BJIACTHbIE KOHCTPYKIMM) B Pa3BUTOM BUJie Ha
3amazie He cymjecTBy0T. COOTBETCTBEHHO, yTpaTa
IoBepMA K IIPaBY COfIep)KUT HEeTaTVBHbII 3apsAf pas-
PYIUUTEIBbHON CYUJIBL.

Ycunusa pykoBojcTBa BeflylIMX 3aIlaiHbIX CTPaH,
HaIpaBieHHble B OCHOBHOM Ha CHep>KMBaHNe KOH-
KYPEHTOB, CO BCe 0o/iee YaCTBIMU OTCTYIICHUAMM
OT IIPMHATHIX IPAaBOBBIX CTAH/IAPTOB BMECTO Pa3BU-
THA COTPYJHNYECTBA, COMUAPHOCTH, B3aXIMOIIOMO-
IV B >KVI3HEHHO B)XHBIX cpepax cIefyeT IpU3HATD
IPOTUBOPEYAIMMI VMHTepecaM >KUTeNell 3TUX
CTpaH. ITO He HOBBIIf Te31C, JOCTATOUYHO BCIIOMHUTD
IEMOHCTPAL/ aHTUIIOOA/TVICTOB VIV MOIHe e
BBICTYIIEHNA B MOJJEP)KKY TPaAMIIVIOHHON CeMbl
B EBporte, ofHako cuTyanus He TOMBKO He y/Tydla-
€TCs1, HO, TIOKaJTyit, OBICTPO OCTIOXKHAETCS JJajIblIe.

3. IIpuMepbl MEXZYHAPOIHOI MPAKTUKI M X
MeXYHapOJHO-TIPaBOBbIe OLIEHKI

A. Tlpouecc yHuMKanum MpaBOBBIX HOPM I
LIeJIBIX OTpAac/iell HALMOHA/TBHOIO IIpaBa 3aIaffHBIX
CTpaH, mpuobperuinit ocobblil pasMax B IepBoe
JleCATIIeTIE TEKYIero BeKa, sIBHO IOLIeN Ha Craf,
CTOJIKHYBIIVCh Ha CBOEM IIYTM C OODBEKTVBHBIMU
Iperpajfami, KOTOpble I0Ka He YaeTCs IPeofoyeTh
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HJl PYKOBOJCTBY 3allafiHBIX CTPaH, HU X 00Bean-
HeHUAM. OTU IONBITKM, pasyMmeercs, OYAyT Ipo-
IOJDKAThCA, U, BO3MOXKHO, CfleflaB BBIBOJ U3 JOITY-
IIEHHBIX OIMOOK, 3allajjHble TOCYJApCTBA CMOTYT
peLINThCA Ha KaKue-TO HOBbIE IIyTU OObefHeHNM,
MeHee OIOpPOKpaTM3MpOBaHHBIE U OoOjee COOTBET-
CTBYIOLI[Jie COBPEMEHHBIM IIPEfCTAaBIeHUAM 00 3¢-
¢dextuBHBIX popMmax nHTerparym. OXHAKO /IS 9TOTO
TpebyeTcs akKyparHas 1 JoOpocoBecTHas «pabora
HaJl ouMbKamMm», KOTopas 0coOeHHO HeoOXoMMa B
HepUof, KPM3MCa, OXBATYBIIETO NPAKTUIECK! BecCh
MMp IIOCTIe B pe3y/ibTaTe MaHAeMuu. Meponpusatus
TI0 IPYMBEJIEHNIO IIPAaBOBBIX MEXaHM3MOB B COOTBET-
CTBME C TPeOOBAHNAMY COBPEMEHHOI XKU3HMU JJO/DK-
HbI OXBaTbIBAaThb BCE €€ CTOPOHBI, OfHAKO XOTENOCh
OBl KOPOTKO OCTAaHOBUTBCS Ha HEKOTOPBIX XapakK-
TEpHbIX HOBOBBE/IEHMAX IIPABOBOI NEMICTBUTENIBHO-
CTH 3aIlafiHBIX CTPaH, KOTOPbIe, KCTaTH, HEIOCPes-
CTBEHHO 3aTPOHY/IN U POCCUIICKOE TIPaBo.

CoOBITHA OC/IEHETO BpEeMeHM, IPOVCXOAAIINe
B CTpaHax 3amaja, IpyMevaTelIbHbI NIPEXie BCEro
TEM, YTO VMMEKT YEeTKO OIIPe[e/IeHHbINI IIPaBOBOIA
KOHTEKCT, KOTOPBIII He BCer/ja BUJieH 3a 6osiee spKoit
UIEONIOTNYECKON VI IOTUTUYECKON KapTUHKOM.
Bompoc 0 ToM, HaCKO/IbKO TpaBo 06YC/IOBIEHO I10-
JINTUKOM, — 0COOBII, BAXKHO Jipyroe: mpaso, 0yab TO
KOHTMHEHTa/IbHOe, KOAMPUIMPOBAHHOE ITPABO WM
€ro IpellefleHTHbI/l BapyMaHT, UTPATIO POIIb OJHOTO
U3 Kpaeyro/lbHbIX KaMHell 3alaIHOM LVBUIN3ALINN
HapsA#y ¢ pemurueit n ¢unocodueit. B meHbureit
CTEIeH! IIPaBO OBUIO 3HAYMMO J/IA LMBYIM3ALIUI
VHBIX, B TOM YJC/Ie U JI POCCUIICKOTO TOCY/iapCTBa
Y POCCUIICKOTO 001IIeCTBa.

BMmecre ¢ TeM IOHATHO, YTO BECh IMPUBBIYHBIN
NOPAJOK Belllell A eBpOIellla, HalpUMep, UK
ms xutensa CeBepHOI AMepuKH 3VDKAMICA Ha IIpa-
Be, Koncturynum, cyge6Hoit cucreme. Koneuno, Ta-
KJle MacCOBbIe, CTUXMITHbIE IIPOLeCChl, KaK 0ercTBo
MMUJIIMOHOB JIIOIeH, YCTPEM/IAIOIIMXCA B IOMCKAX
6o71e€ CIIOKOJHOI M NOCTOVMHOM >KU3HM (MU SKI3-
HI1 BOOOI1je) B €BPOIIeIICKIe CTPAHBI, B OCHOBHOM He
TOTOBBIE K IIPMEMY I'OCTell Hi B KAKOM CMBICTIe (TICH-
XOJIOTM9eCKOM, 5KOHOMIYECKOM, I0PUITYECKOM), He
MOXKET He CO3/]aTh HaNPsKEeHMA C TOUKY 3PeHNs CO-
Onmrozienyst 6a30BBIX IIPaB U CBOOOJ KOPEHHOTO Ha-
celleHM s, KOHKYPeHILIUM 3TUX ITPaB C IpaBaMy BHOBb
npubbiBatoiyx Macc. Tem 6ojee 4TO 4acTo B 9TOM
nporiecce peBaaupyeT He 3[paBblil CMBICT VTN XKe-
JIlaHVe COOMIOCTY TIpaBa eBPOIIeIileB, a BIIOJIHE CUIO-
MMHYTHBIE, TIOTTUTUYECKIEe MOTUBBI.

B 570 CBA3K IIOKA3aTENbHONM ABIAETCA TOYKA
3peHNs InpesujeHTa AkajjeMuy npasa TannmMHCKoO-
ro Yausepcurera npod. P. Miosiepcona mo moso-
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MPABO W MOJINTUKA

A.A. KnuwnH

Iy HeobXoaMMOCTM OamaHca BIAcTH, IOTMUTHKIY,
npasa. «/Ir060it 6anaHc BIAaCTy IpefIoIaraeT Ha-
NM4Me MHOXECTBA LIEHTPOB CYJIbI, — NMUIIET Ipod.
P. Mrwomnepcon. — Ilpy Hammyuy OJHOrO LIEHTPa
CIJIBI BO3HMKAET MO0 TOTA/MNTAPHOE TOCYAAPCTBO
BHYTPY OffHOII CTPaHBI, MO0 MIMIIepCKas CUCTeMA B
MEXIYHaPOJHBIX OTHOLIEHMAX... MeXyHapoiHoe
1paBo (B OT/IM4NeE, HAPUMEP, OT UMIEPCKUX TIpa-
BOBBIX CHMCTEM W) HBIHEIIHETO 3aKOHOJIaTe/lbCTBa
EBpocoro3a) He crTOCOOHO CyI1[eCTBOBATD B CHCTEMe
C OHUMM JOMUHAHTHBIM LieHTpoM. CoBpeMeHHas
CUCTeMa MEeX/YHapOIHOTO TIpaBa C ee IMOHATUAMM
CyBepeHUTeTa U HeBMelIaTeNbCTBA BO BHYTPEHHME
fiefla Hayaja MOSABIATLCA TONBKO C BOSHMKHOBEHN-
€M OTHOCUTEJIbHO PaBHOIIPABHBIX, LIEHTPaIN30-
BaHHBIX HAIMOHAIBHBIX TOCYAapcTB» [Mrosiep-
coH 2016:96]. Tpebyercs chenaTh akLeHT HA 9TOM
IPOTUBOPEUNN: BCA CYCTeMa HOPM, PeTyIMpPYIOIINX
MEKIyHapOJHbIe OTHOIIEHM, BO3HUKAET ¥ MOXKET
CyILIeCTBOBAaTb TONbKO TOIZA, KOIZTA CYILIECTBYeT
HECKO/IbKO KOHKYPUPYIOIUX LIeHTpoB cumibl. Ha-
HOMHVIM, 4TO BCerfa Tak u 6buto — 1o Becrdarnp-
CKUX pelIeHUII U MOoC/Ie HUX, 0 U nocne Bepcaisd,
[Torcpama u BIIOTH fo Havana 1990-x, Korga pac-
najncst CCCP. I1pn 3TOM BBIBOSBI U3 COOBITHIT KOH-
na 1980-x - Hayanma 1990-X pasHbIMU UTPOKaMM Ha
MeX/JYHapOJHOI apeHe ObUIN CeaHbl COBEPIIEHHO
IPOTHMBOIIONOXKHBIE. 3allajiHble CTPAHbI BO ITIaBe C
CIIA peumay, 4To MOCTPOEHHAA MMM IMPaMUIA,
I7ie I7IaBeHCTBYIOUIYI0 PO/b, PO/Ib TereMOHa Urpa-
for uMeHHO CoenuHennble IllTaThl, ABIAETCA ecnn
He eIMHCTBEHHBIM, TO COBEPIIEHHO JOMUHAHTHBIM
(baKkTOpOM B MEXIYHAapOLHBIX OTHOLIEHVAX, TOIZA
Kak Poccus, a BMecTe ¢ Heit 1 ipyrue ObIBLINe YTe-
Hbl Corosa CCP momanu B 3aBUCKMMOe, BTOpPOCTe-
THIeHHOE TIOTI0XKEHMe.

Kaxk npepocreperaer nmpod. MiosiepcoH, B 910
OfIHOTIOJIAPHON CMCTeMe Havalyu CKIafbIBaTbCA Ta-
KV OTHOIIEeHMA MEXAy CTpaHaMM, IPY KOTOPBIX
HAIVIOHAJIbHBIE MHTEpPeChl BCe Yallle IPUHOCATCA B
KepTBY HOJIMTUYECKMM aMOunuaM. «B mupe ¢ ogHo-
HOJIAPHBIMY TeHZIEHIMAMY MeXYHapOIHOe IIPaBo
(pe3ynmprar <...> KOMIIPOMICCOB) ¥ €r0 MCTONKO-
BaHMeE JUKTYIOTCA OJHUM LIeHTPOM. B Takoii cutya-
1y paBo $akTuyecky He paboTaeT» [Mionepcon
2016:98]. BosHukaeT BOIpoC, a 4TO ke paboraer
BMeCTO IIpaBa, KaKie HOPMbI 3a/IefiCTBYIOTCA MNA
TOTO, YTOOBI 00IeCTBEHHBIE ITPOL[ECChl He MOCTUT-
na a”apxmA? OTBETUTb Ha 3TOT BOIPOC He TaK-TO
IpOCTO.

Kak 6b110 CKa3aHO, 310Xa TOTaIUTAPHOIO IO-
CIIOfICTBA B ME&X/YHAPOLHBIX OTHOLIEHNAX TPYIIIIbI
cTpaH Bo rnase ¢ CIIIA, a 1o cymiecTBy rocrnogcTaa
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umenHo CIIIA (Bcomunm IOrocnasuto, BTopxkeHne
B Vpak, cobbiTus mocrie «apabckoit BecHbl», Cun-
puI0), I/INTCA Hefonro. Jla 1 OCHOBHbIE JOKYMEHTBI,
Ha OCHOBE KOTOPBIX CTPOATCA CUCTEMBI MEXIyHa-
POJHBIX OTHOIUEHWII, IPUHATHL B JPyroe Bpem,
BpeMs1 6ajlaHca MHTePeCoB.

b. «IIpaBo pasBuBaeTcs, IpaBoO paclIMPAETCA, —
mucan npod. 10.A. Tuxommpos, - mpaBo Besfe
IPUCYTCTBYeT, HO OHO peasbHO pymutcsa». Ilpu-
4yHa BIONMHe MOHATHA: «OcmabeBaoT MOCTY/IATHI,
ub0 JIeNICTBYIOT ApYIMe MHTepechl, IMOOYKAeHMs
U 3aragoyHas MoTtuBauus» [Tuxommpos 2017:6].
BupyuMo, meiicTBUTENBHO CiefyeT 0OpaTUTh BHU-
MaHMe Ha npefiaraemyo 0. A. TuxoMypoBbIM KOH-
LENUMI0 «IMK/IOB IIPaBOBOrO pasBUTHA». MOXHO
JIOTIYCTUTD, YTO MBI ABJAEMCA CBUIETENLAMU CMe-
HBl OJIHOTO TAKOTO LuKia fApyruM. OfHaKO HEKo-
TOpble OCOOEHHOCTY ~MEX[yHapOLHO-IIPaBOBOI
3BOJIOLMM OCTAIOTCA HemsMeHHbIMM. OpHOIM 13
TaKMX OCOOEHHOCTEN AB/IAETCS OMU30CTb MEX[Y-
HapOJIHOTO IIpaBa K IIOJIMTHUKE, TOYHEe — B3aUMO-
fleficTBME MEX/IYHApPOJHOTO IIpaBa U MOTUTUKY TO-
cyzapct [Beuterskanun 2015:418-433]. TTonutuka
Y TONMTHNYECKasA TPAKTUKA TOCYAAPCTB, 0COOEHHO
CUJIbHBIX B BOEHHOM U 3KOHOMMYECKOM IIJIaHE, OKa-
3bIBAIOT Ha IIpaBo olpefendmwliee Bauanne. «Mex-
IlyHapOJIHOE IIPaBo, — yTBepKAaeT mpod. Miomep-
COH, — TOpasyo 6ojee HOMNTU3NPOBAHHOE SABJICHNE,
4yeM BHYTpEHHUe IIpaBOBble cucteMbl» [Miomep-
con 2016:101]. C atum cnepyet cormacutbes. Vnaue
TPYHO IIOHATD, II0YEMY I10f] BO3JleJICTBYMEM IIO/IN-
TUYeCKUX (aKTOPOB HACTONBKO CUJIBHO MEHAETCA
pOJIb JjaKe TAKMX MOIHBIX MEX/[yHapOIHBIX Op-
raumsanuit, kak OOH, Tenepanpnas Accambrnes
KOTOPOII MHOIZIA CIIY>KNUT OPYAMEM BIMAHUA OIHOM
TPYIIIBI CTPaH B ylepd MHTEpecaM OCTA/IbHBIX.
9TO MMEHHO Ta yrpo3a, KOTOpasd, eC/I BEPUTD Me-
MyapaM Y. Uepum/is, 0COOEHHO TPeBOXKWIA aMe-
pukaHckoro npesusienta @. Pyssenbra B mepuop
CO3/laHNA 3TON OpraHU3ALNMN.

B He MeHblueil cTeneHn 3ajade 00CTyKMBaHUA
VHTEPECOB IPYIIIIbI HarbojIee Pa3BUTbIX, CUIbHBIX 1
B/IMATENIbHBIX CTPAH COOTBETCTBYIOT OPTaHU3ALNH,
CO3/laHHbIE B IIOCTIEBOEHHBI IepUOJI, KOIZja roTo-
BIW/IMCh M TOANMUChIBaNuCh Pumcknit, Maactpuxr-
ckuit, JIuccaboHCKUI JOTOBOPBI, 3aKpEIlIABLINE
KoHcTpykumio EBpomnerickoro Corosa B TOM Bufe,
KaKoil oHa uMmeeT ceropHsa. HesamerHo, xora u 6e3
BCAKUX YTaeK, MHOTME (YHKIMM HAIMOHAIbHBIX
OpraHOB IepeKodeBbIBamyu B opranbl Comwsa, a co-
OTBETCTBYIOLIME 3aKOHbI, KOTOpPble HEKOIZTA OTpa-
Ka/lM JOCTIDKEHNsA (B TOM YNCIe M COLa/IbHBbIE)
OTJHENbHBIX TOCYAApPCTB, MepecTanu paboTaTh, IO-
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IJIOLeHHbIe YHU(UKALVOHHBIMU IIPOLieCCaMy B
pamkax EC. Takux cdep MHOXeCTBO — OT TPYJOBbIX
¥l MUTPAIVIOHHBIX JI0 CEMEJTHbIX, TAMO>KeHHBIX. Kor-
fla J)Ke BO3HMK/Ia HEOOXOAMMOCTD PerylInpoBaTh Ha
HAIlYIOHA/IbHOM YPOBHE IIPOO/IeMBI XMU3HN M afjall-
TallMyl MUTPAHTOB, @ IIOTOM ¥ IPOO/IEMbI 3aINThI
OT VX HOCATATebCTB KOPEHHBbIX IpakaH EBpormbl,
TO BBIACHWU/IOCH, YTO TaKMX 3aLIMTHBIX, MIMMYHHBIX
MEeXaHM3MOB y €BPOIIEJICKIX TOCYJApCTB HET: BCe
IepelaHO COI3HBIM OpPraHaM M COIO3HOMY pery/u-
POBaHNIO, KOTOPOE, HEOKU/IAHHO JLA CAMMX WICHOB
EC, cTano cTporo o6s3atenbHbIM.

Kax ormeuaer M.B. MaxopuHa, «Bce 6omee u
6oree 4acTo yacTHble (AKTOPBI CO3TAIOT HEIPaBU-
TeIbCTBEHHbIE IHCTPYMEHTBI, KOTOpbIE He SABJIAIOT-
€A YaCThI0 HAIMOHA/IBHOTO, MEXAYHAPOIHOTO WM
Ha/[HAIlMOHA/IBHOTO TpaBa. [IpuMepsl Takoro yacr-
HOT'O HOPMOTBOPYECTBA BK/IKOYAIOT «CAMOJIE/IbHbIE
HOpMbl» (BblpaxkeHne M. B. Maxopunoit - A.K.),
paspabarbiBaeMble IIPOdecCHOHANTbHBIMY aCCOLIVa-
IVAMM, MEK[YHAPOJHBIMI TOPTOBBIMM apOUTpPaXK-
HBIMM YYPeXJCHNAMY, HAYYHBIMU 3aBeICHVIAMIAL. ..»
[Mazhorina 2019:142-143]. Taxme Kmaccudeckue
VHCTUTYTbI KOMMePYeCKUX KOHTPAKTOB, KaK apou-
TPaXKHbIe OTOBOPKMU U MOJIOXKEHUA O IPUMEHNMOM
IpaBe, 110 YTBEPKAEHNIO aBTOPa, Takxke gedopMu-
PYIOTCS IO Hey3HaBaeMOCTH, OTCBUIasA YYaCTHUKOB
K COOTBETCTBYIOLIMM HOBBIM apOUTPaXXHBIM U Me-
[VIALIMOHHBIM IIPOLiypaM ¥ OOLIMM IPaBOBBIM
KOHILIeNIVSIM (HalpyuMep, K BEPXOBEHCTBY 3aKOHA).
Iutupys n3BecTHOro YelIckoro mpasosena A. be-
nornaBeka, M.B. MaxopuHa mmier: «...JiJs TOTO
4TOOBI BBIHECTV HE3aBUCUMOE CY)XJEHUe, HaIuo-
Ha/IbHBIE CY/bI O/DKHBI 1103a0bITh O HOPMaX HallU-
OHA/IPHBIX aKTOB B 00/IaCT)1 TOPrOBOTO IIpaBa I Ka-
KUX-/160 HAI[VIOHATIbHBIX OPUANYECKIX ITOHATUAX
O KOHTPAaKTHBIX V/IM BHEKOHTPAKTHBIX 00s3aTeNlb-
cTBax. BmMecto 3TOrO OHY JO/DKHBI IpUbEraTh K BbI-
nymaHHoMY (fictitious) ropuandeckoMy screpaHTo»
[Mazhorina 2019:143].

Hlanuble 3amevyanus npod. M.B. Maxopunoit
ACHO MOKAa3bIBAIOT, KAK KOHLIENTya/IbHbIe IPUUY/IbI
«IIPaBOBOII ITI0OAMM3ALMI» MOTYT OKa3bIBaTh IIPaK-
TUYECKOe BO3JIEIICTBME HA IOBCEJHEBHYI XU3Hb
JIFOfIEN, IX OTHOILEHVIA MEXY coboit, 3alUTY NpaB,
BO3MellleHNe TTIOHEeCEHHOro yilepba u T. . Bmecre
C TeM MCCTIefloBaHNe MOZOOHBIX ABICHNUIT COLIMAb-
HOJI >KVI3HVM HAaBOJWUT HAa MBIC/Ib, YTO CO3JaHME Ta-
KOTO POfia «IOPUAMYECKOTO Xaoca», (eTHIN3ays
BeCbMa Pa3MBIThIX HOHATHUIL, BPOJie «BEPXOBEHCTBA
3aKOHa», MHTEPIPETUPYEMbIX I0-Pa3HOMY B 3a-
BYICMMOCTM OT HALMOHAJIbHBIX KY/IbTYPHBIX, MCTO-
PUYECKNX, NIPABOBBIX TPANULINIL, KOMY-TO HY>KHBI.
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O6cTaHOBKa, IPM KOTOPOII IIPaBO YCTYNAaeT MeCTO
cypporaraM, HeoOXomumMa [JIs pelleHNsA BIIOJIHE
IparMaTNYHbIX 3a/1a4, CBA3aHHBIX 160 ¢ obecreye-
HJEM MOHOIIOJIbHOTO TIO/IOKEHM A B SKOHOMIYECKOI
obmacty, 6O ¢ MOMUTUIECKNM JOMUHUPOBAHUEM.
[Ipu atom mns ymo6cTBa 1M OBICTPOTHI IPUHATHA
peuernit u 93¢ HeKTUBHOrO BO3IEHCTBUA HA COOT-
BETCTBYIOLVe chepbl IKOHOMIYECKOI U MHOM Je-
ATeNbHOCT opMupyeTcss HeoOXOAMMBIN MacCUB
HEIPaBOBBIX (IIApPAIIPAaBOBBIX) MOHATUI U UHCTPY-
MEHTOB, 3aMeHAMLINX o0l TPafULNOHHbIE HOP-
MaTMBHBIE MEXaH)M3MbI IPAaBOBOIO PEryIMPOBAHMA.

B. Opuum u3 HampasjeHnit 6ypHoro yHuuka-
IMIOHHOTO IIPOLIecca MOC/IeHNX IBYX JeCATUNETHIA,
HaxopuBIerocs B pycie ycummit CIIIA u gpyrux se-
AYLIIMX CTpaH 3amaja 1o I1o6amu3alyuy MUPOBOIL
5KOHOMUKM, SBUIACH AeO(IIOPU3ALMA MUPOBOIO
XO34JICTBA U CBA3aHHOE C HeJl MHTEHCUBHOE pas-
BUTHE PAa3MYHBIX POPM AEATENTBHOCTY MEXIyHa-
POIHBIX ¥ HAIMOHAJBbHBIX CITY)XX0 (QuHAHCOBOTO 1
Ba/TIOTHOTO KOHTPO/IA. [IpuHMMas Bo BHUMaHue He-
00XOIMMOCTb Mep II0 IPOTUBOJENICTBIUIO TE€HEeBO
5KOHOMIKeE, 000pOTy HaIMYHOCTH, IUTAOLIE pas-
HOTO POJja IIPeCTYIHbIIT OM3HEC ¥ pasBUTIE KPUMU-
Ha/IbHBIX, B TOM 4YJC/Ie TePPOPUCTIYECKNX, BUIOB
ieATeIbHOCTH, To/IaraeM HeoOXOAVMbIM 3aMeTUTb
crIepyonee.

PasymidHble Ha/lOTOBbIe PEXMMBI JIA HAIMO-
Ha/IbHBIX IOPUCAVIKIIVIA OTHE/MbHBIX CTpaH ObUIM
BBEJICHbl BIIOJIHE CO3HATEIBHO KaK CTUMYIATOPBI
JIeIOBOJI aKTMBHOCTYM ¥ HPENIPUHMMATENbCTBA,
a BOBCE HE KaK CIIOCOOBI YMEHBIIUTD JIerajbHbIe,
¢buKcrpyemsle ciocob6aMy, IPUHATHIMHU B IPAKTUKe
HA/IOTOBBIX OPTaHOB, IOCTYIUICHN B HAIVIOHA/Ib-
Hble TOCYAapCTBEHHbIE OIO/KETHI B IIO/Ib3Y Hesle-
TaJ/IbHBIX, CKPBITBIX OT KOHTPO/s 00beMOB O60raTcTB,
LVPKY/IVPYIOIVX B TEHEBBIX 9KOHOMUKAX OTHENb-
HBIX CTPaH, @ TAKXKe B MEXXIYHAPOIHbBIX MacIITabax.
OrMedeHHOe HeraTMBHOE BIIVISIHVE IbTOTHBIX HAJIO-
TOBBIX IIPABIJI — BIIOJIHE IPOTHO3UPYEMOe SABJIEHNE,
JIOKaJIM3yeMoe ¥ MCIpaB/AeMoe Ha HalMIOHA/IbHOM
YPOBHe IIyTeM KOPPEKTUPOBKY COOTBETCTBYIOLIEIO
HOPMATMBHOTO MaTepyana — SABUIOCh IPUYNHON, a
TOYHee IIPEJIOroM, /1A TOTO YTOOBI HaHeCTU yAap
II0 S9KOHOMMKAM LIe/IBIX CTPaH, TMKBUVIPOBAB Ta-
KIe OCHOBOIIO/IATAOIIMe NPMHIMIIBI, KaK OaHKOB-
CKas TaliHa, CyAeOHbII MOPANOK 3aTpeOOBaHUA 1
npenocTaBienys GpuHAHCOBON MHPOPMALVH, TOf-
YJHEHNe HaJIOTOBOIO PEeXMMa JINL| OIpefie/leHHOM
HAIMOHA/IBHOCTY  IOPUCAUKINY  UCK/IIOYUTENTbHO
HAIlMOHA/IbHBIX CYIOB 11 HEIIPU3HAHNE SKCTEPPUTO-
PMAIbHON CUJIBI PelleHNII HallMOHAIbHbIX CYJOB Ha
IY)KUX TePPUTOPHAX.
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HavaBummeca mocne TeppOpPUCTUMYECKMX aTaK
koHIa 1990-x - nHavama 2000-X TomoB [IeCTBUS
MHOro4ncneHHbIX cmyx6 CIIIA, a moToM 1 TOAKOH-
TPOJIBHBIX MM MEXIYHAapOAHbIX areHTCTB OOpyLIN-
JIICh HAa eBPOIIeNiCKMe OaHKY, IPOU3BOACTBEHHbIE
KOMIIaHUM, IPaBUTENbCTBA CAMOCTOATEIbHBIX TO-
CY[ApCTB 1 IPOU3BEIM Pa3BOPOT He TOJbKO B IIO-
BCEJHEBHOII IIPAKTIKe SKOHOMIYECKUX CYyOBEKTOB,
HO ¥ B TOJI0BAaX TOCY[APCTBEHHBIX YMHOBHUKOB,
0aHKOBCKNMX C/Ty’>KalllMX, MEHeI)KepOB KOMIIaHMWIi,
(bMHAHCOBBIX OPOKEpOB ¥ T. [. XOPOLIO M3BECTHBI
pelreHys HanyoHanbHbIX cypoB CIIIA B oTHOuIe-
HUM LIBEMIIAPCKMX, MUXTEHIITeHCKUX, (QpaHIiys-
CKUX 0aHKOB, aBronpoussopureneii lepmannn,
¢dapmaneBTiyeckux Kommanuit u3 Asum u EBpo-
nbl. [Tpy cymecTByroment cucreMe MeXAYHApOL-
HOTO MOJIMIIENICKOr0, (PMHAHCOBOTO U HAJIOTOBOTO
CBICKA OTMAaXHYTbCSA OT NMOZOOHBIX pelleHNiT HeBO3-
MOXXHO — OHU OYAYT UCIONHATBCA HOJ KOHTPOJIEM
aMepMKAHCKOTO MMHUCTEPCTBA IOCTULVUM, HEB3U-
pas Ha Hal[MOHAJIbHbIE TPAaHMIIbl, CDOKY JABHOCTY U
PasHOro pofia IIPOTECThI TeX CTPaH, KOTOpbIe, Oyxy-
4)l He COIVIACHDI C pelIeHUsAMY YY>XUX CY/iOB, He B
COCTOSHUY He TONbKO OCIIOPUTD MX, HO JaKe 3ally-
TUTb CBOMX I'PXK/JAH OT IIOXMILEHNA U IIBITOK.

Emre opHa xapakTepHas 0cO6@HHOCTDb Ipolecca
neoduopuszanyy ciaegymomas. X0polo M3BECTHO:
JUI TOTO YTOOBI IpaKIaHe M KOMIIAHUM He IUIATH-
NN HAJIOTY C OfIHUX M TeX XKe CYMM JIOXOfIOB Cpa-
3y B HECKOJIIbKUX IOPUCIMKLMAX, ITe OHM TaK WM
VHAYe IIPUCYTCTBYIOT (KUBYT, 3apeTMCTPUPOBAHBI,
COBEPLIAIOT CEIKY, HOMYYaT JOXO/bI, MOJIMCHI-
BAlOT 00s3bIBaOLIME HOKYMEHTBI U T. [I.), B IIpakK-
TUKE MEXIOCYapCTBEHHBIX OTHOIUEHUII [OBOJIb-
HO JJaBHO IOSBWINCH COITIAIIEHNs 00 M30exaHun
IIBOJTHOTO HA/JIOr000NOXKeHNA. DT JOKYMEHTBI —
dopManbHble OpPUAMYECKNE JOTOBOPbI C IIOHAT-
HOI1, allpOOVPOBAHHOI TePMUHOJIOINEN, CYAeOHO
IPAKTUKOJ IIpMMEHEHMA M TONKOBaHMA UX HOPM
HALMOHAJIbHBIMY Y MEX/IYHapOHBIMM CYZlaMU, C
0TpabOTaHHBIMMU ITPOLEYPaMI AUIIOMATNYECKOTO
U KOHCY/IbCKOTO B3aMMOJIEIICTBHUA IO IIOBOJY KOJI-
NU3NUIA, BOSHUKAIOLIMX B XOfie ¥X MMIUIEMEHTAL.

Bypuas antnoddiuopHas [eATeNbHOCTb [Aana
TOJTYOK K JICIIO/Ib30BAHMIO IOPUIYECKOTO MHCTPY-
MEHTapys HaJIOTOBBIX COIIAIICHNIT /I pa3paboTKy
Ha VX OCHOBE 0O/IBIIIOr0 MAacCHBa HEIOPUNIECKIX,
TEXHMYECKUX I10 CYIECTBY IMOHATUI 1 ITOJIOXKEHNIA,

KOTOpbIE IIEPEBOAAT HAJIOTOBBIE (a B HAIIIEIl CTpaHe
Y BAJIIOTHBIE) OTHOIIEHNA B Paspsj KBa3UIOPYIU-
YeCKNX, aJMUHUCTPATUBHBIX, Ifie MPUMEHAITCA
IPVHINIIB, TIPUEMbI U TpaBu/a, He M3BECTHbIE HI
IOPUJMYECKOll JJOKTPUHE, HU CKOIbKO-HUOYAb ce-
pbe3HoII cyaeOHOI TpakTuKe. PagBuTie 91011 0OKO/IO-
Iopuindeckoit  chepbl  (HMHAHCOBOTO KOHTPOISA
OKasbIBaeT HENOCPe[CTBEHHOE BIMAHNE M Ha POC-
CHIiCKOe NPaBO — KaK B €r0 HOPMaTUBHOM, TaK 1 B
IPaBONPUMEHNUTETbHOM acleKTax. JJocTaToyHo co-
crarbest Ha O3 Ne 376 ot 24 Hos6pst 2014 1. «O BHe-
CEeHMM M3MEHEHMIT B 4acTy IepBylo 1 Bropyro Ha-
norosoro Kogekca PO (B wacTu Hanmoroo6moxeHns
IpUOBUIY  KOHTPOIMPYEMBIX MHOCTPAHHBIX KOM-
HaHMII M JJOXOHOB MHOCTPAHHBIX OPraHM3ALINIL)».
Texct aTOro [OKyMeHTa M300MIyeT MOHATUAMU U
TePMMHAMI, He I3BECTHBIMU paHee JIe/iCTBOBaBIIIe-
MYy POCCHIICKOMY 3aKOHOJjaTe/lbCTBY. TaKoBbI, Ha-
HpyMep, TEPMMHBI «KOHTPONUpPyeMas KOMIIaHMA»,
«KOCBEHHOE y4acTue B OpraHM3alnm», «(paKTide-
CKOe€ IIPaBO Ha JOXObI» (CT. 7 3aKOHA); <KOHTPONN-
pytouie mua» (CT. 25), «KOHTPOIb HAJl OPraHu3a-
Luel», «IefiCTBMA, OKa3blBaILIye OIpefendrllee
B/IMSIHUE HA PellleHNs, IpYHIMaeMble OpraHu3ali-
em» (ct. 25) m 1. 1.2

Heneranpuple moxopel, oddruopusie ¢HopMbI
KOMITaHMII ¥ 6ETCTBO OT HA/IOTOB, HAPSAJY C OBA/Ib-
HOVI KOpPYILVEN ¥ KA3HOKPAJCTBOM — 9TO T€ «CTpa-
IIJIKI», KOTOPbIe BCe O0IbIIe MICTIONb3YIOT BefyIIie
3anajiHble CTPaHbI, YTOObI 000CHOBATD XKECTKME I10-
MUTNYECKNe I 9KOHOMIYeCK1e NefCTBUA 10 CHiep-
KMBAaHUIO TaKUX «HEHOCTYIIHbIX» KOHKYPEHTOB,
kak Poccmsa, Kuraii, Vipan. OpHuM 13 npumepos
CKaHJATIbHOTO JCIIO/b30BaHMA TeMbl HEYIIaThl Ha-
710TOB 1 OercTBa B 6e3HAIOTOBbIe OPUCAUKIINY BKY-
e C TeMOJ KOPPYIIMM ¥ COKPBITVA He3aKOHHBIX
JI0XOJJOB BBICIIETO YMHOBHIYECTBA ABMU/ICA CKaHMAI
C «ITaHAMCKVIM JJOCbe», KOTOPBIil HaIlpaByIeH mpex/ie
Bcero nporus Poccun u ee pykosozacTsa. To o6¢cTos-
Te/IbCTBO, YTO BOJTHBI CKaH/Ia/la MOTYT 3a/leTh 1 YoKe
3ajiefiu HelfTpasibHble M COI03HMYECKVIe CTPAHBI, Ha-
npuMep Vcnananio, Benukobpuranuio 1 ApreHTu-
HY, He JI0JDKHO BBOAMTD B 3a0my>xzieHre. Bcmomunm
He TaKyI fla/ieKyo ucropuio ¢ Kumpowm, korga 6bi1a
NpeANPUHATA IONBITKA EPBOJI 3ala/HOI aTaKy Ha
poccuiickuit 6M3Hec, 1 IPeXie BCero rOCKOMITaHUM
U 6aHKM, IPOBOAVBIINE 6O/IBIION 00BEM Onepalyit
Jepes KUIIPCKIE CYeTa.

2 Cm.: DepepanbHbiii 3aKOH OT 24 HOAGP:A 2014 1. N2 376-13 «O BHeceHUM 3MEHeHWI B YacTy NepByto 1 BTopyto Hanorosoro
Kopekca Poccuiickon Oepepaumm (B YacTy Haloroob6noXKeHNA NPUBLIIN KOHTPONMPYEMbIX MHOCTPAHHbIX KOMMaHWIA 1 JOXO-
[0B MHOCTPAHHbIX OpraHu3auuin)». — Cnpaso4yHo-npasosas cucmema KoHcynemanmlinioc. Joctyn: http://www.consultant.ru/
document/cons_doc_LAW_171241/ (nata obpaLyeHus: 18.08.2020).
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CrouT 3aMeTHTb, YTO KMIIPCKUE IOPUAIIECKIe
JmIa 0o BceM (GopMajbHBIM IIPU3HAKAM He MOTYT
cuntarbcsi 0pQIIOPHBIMYU, OHM CHAIOT OANAHCHl 1
aypupytorcs, a caMm Kump, KcTaTu, IOMTHOIIPaBHbII
uneH EBpocoro3a, HUKAaK He JO/DKeH NpU3HABaTb-
Csl «HAJIOTOBBIM paeM». OT JeiicTBMIT eBpPOIeiCKIX
(MHAHCOBBIX BJIAaCTell CaMbIM CEPbe3HBIM 006pasoM
HOCTpajana KUIPCKas SKOHOMUKA, HO He TOJbKO
OHA: THICAYM AHIIMYAH, MICTOPUYECKN JIePyKaBIINX
JIeHbI'M B KUITPCKMX OaHKaX, B/IaIeBLINX TaM HeJIBU-
KMMOCTBIO ¥ MICIIO/Ib30BABIINX MECTHbIE KOMIIAaHUM
¥ TIPO(eCCUOHANIBHBIX KMIPCKUX KOPIOPATUBHBIX
aJIMVHVICTPATOPOB, TakkKe MocTpajgamm. VIx more-
PY COCTaBWINM MMUIIMAPHABL JOIAPOB (M QYHTOB,
KOMY KaK HPaBUTCs), HO pasBe 9TO KOro-HUOYAb
OCTaHOBU/IO?

HammMm Hafi30pHBIM OpraHaM C/IefioBaao Obl
HPVMHMMATD STV HPUMEPHI K CBEJICHNIO VI C OCTOPOXK-
HOCTBIO IPVMMEHATb WHCTPYMEHTapuii, paspabo-
TAHHBIII aMePUKAHCKOI U eBPOIENICKOI CIyXbamm
¢duHaHCOBOrO Haj3opa I IM06ANbHOI IOMUTH-
4ecKoit 60pbOBI, B CBOMX MEPONPUATHAX, HAIIPaB-
JICHHBIX Ha KOHTPOJb OTEYeCTBEHHOIO Ou3Heca.
Boobuie, mone3Ho uMeTs B BUJY, YTO OM3HEC — 3TO
TaKad cepa AeATeNbHOCTH, Ifie JO/DKEH CYIeCTBO-
BaTh OOLIECTBEHHBIN JOrOBOP, O0eCIeyyBaIOIVIL
0aaHC MeXIy TOCYJapCTBEHHBIMY U YaCTHBIMMU
VHTepecaMi ¥ JAIOLINIT BO3MOXKHOCTD IIPOSBUTHCA
B HEOOXO[VIMBIX IIPONOPUMAX YACTHON MHULIMATHU-
Be U TeM HOPMaJbHBIM MaTepUa/lbHBIM MOTMBAM
BefleHNA JIeJl, KOTOpble He IIPOTMBOpeYaT 3aKOHY 1
HOTpeOHOCTAM ob1ecTBa. JJymMaercs, YTO MMEHHO
(bopMoIt TAKOTO JOrOBOpa MEXY FOCYAAPCTBOM 1
OM3HECOM SBJIAIOTCSA 30HBI CBOOOJIHON TOProBy,
TaMO)XEHHbIE 30HbI, 30HBI OTKPBITBIX IIOPTOB, OIle-
peXxarolero passuTuA U T. 4. besHamorosbie pe-
KUMBI OT/Ie/IbHBIX IOPYCAMKINI — Pa3HOBUIHOCTI
TaKMX OPraHNM3aLMOHHBIX GOpPM BefieHus OM3Heca.
AMepyKaHCKIe KOPIOpaLyM, HallpuMep, € YCIeXOM
IPUMEHAKT UX, UCHONb3Ys CBOM HAIMOHA/IbHbIE
0e3HaIoroBble 30HBDI, TaTTHOAMEPUKAHCKIE, Kapuo-
CKUe JIbTOTHbIE IOPUCAVMKINY, I HUKTO HE CIIBILIUT
o becromaHoit 60ppbe amepukanckoit Pemuppl ¢
STVIMM NIOCTBIJHBIMMU AB/IEHNUAMM.

I. Xopomio n3BecTHO, 4TO IPaBO, KaK 06011 UH-
CTPYMEHT, M300pETEHHBIN IIOAbMI, MOXET UIPaTh
KaK CO3M/IaTe/IbHYIO POJIb, TAK 11 OBITH OPY>KVeM B KOH-
KYPeHTHOJI 60pb0Oe. ITO HAXOUT CBOE TIOfTBEpPIK -
HIe CIUIOIIb ¥ PAIOM, KaK Ha YpPOBHE OTPaHNYEHHOTO
JIOKAJIbHOTO PbIHKA, TaK U B MEX/YHaPOJHBIX OTHO-
IIEHNAX BCeMMpPHOro MaciuTaba. [Ipumepom Takoro
BOMHCTBEHHOTO IIPYIMEHEHMA IIpaBa ABJIAETCA IIO-
BCeMecTHasi 60pbba (KOHKYpPeHIVisl) HAallMOHA/IbHBIX

Moscow Journal of International Law « 4 . 2020

Y MHTEPHALMIOHA/IbHBIX IPaBOOXPaHUTEIbHBIX Opra-
HOB, CIIeIMa/IbHBIX HAJI30PHBIX CTyXKO 11 JaXKe CY/IOB.
Cama 1o cebe mpob6meMa TpaHMIIBI, IIPYU HEpexofie
KOTOPOJ ITPaBO MPEBPALAETCsA B CBOK IIPOTUBOIIO-
JIOKHOCTb, He yTPaulBasi OCHOBHbIX COIIMA/IbHBIX Xa-
PAKTEPUCTHK, NTPEACTAB/IAET MHTEPECHYIO TEMY I
HAyYHOI'O M IPaKTUYECKOIo McclefoBaHuA. BaxHo
OTMETUTD, YTO y4acTue B KaMIIAHWAX, MOFOOHBIX
MeXyHaponHo! 6opbbe ¢ odduopamu, Tpebyer
BHMMATE/IbHOCTI ¥ OCTOPOXKHOCTH, IIOCKO/IbKY MH-
Tepechl Pa3HbIX CTPaH IIpY NPOBEJEHNY TAKUX MEPO-
OPUATUI PA3/INYHbL, M O4eHb YACTO LIeIM, KOTOPBIX
OT/le/IbHbIE CTPAHbI CTPEMATCA IOCTUYb, MCIIONb3Ys
CIelVaIM3YPOBaHHble OpPraHMU3aLMM, CO3JaBaeMble
Ha OCHOBE MEX/[YHAPOIHbBIX COITIAILEHMNIA, JaTleKM OT
II0OPOCOBECTHBIX.

[IpuBeny mnpumep TakMX HeFOOPOCOBECTHBIX
JEVICTBUI 3aIlaJHOM ITPAaBOOXPAHMUTE/ILHON CHCTe-
MBI TI0 OTHOLIEHMIO K POCCUIICKUM rpaxkjjaHaMm. B
rasere «BegoMocTy» 6blia HaleyaTaHa CTaThs IPO-
deccopa Hpio-Viopkckoro yumpepcurera Mapka
lameoTTy ¢ XapakTepHbIM HasBaHMeM «[paHMIbI
npaBa». Crarbsl IIOCBsAllEHA IIPEC/IEOBAHMUIO JIC-
MIAHCKOJI MOINIVEN OPraHM30BaHHbIX IPECTYIIHBIX
TPYII T1eTepOypPrCKOro MpOUCXOKEHNA, OKOIaB-
muxcsa B EBpone ¥ 3aHMMAaromuxcsa TaM IpOTUBO-
IIPaBHOII eATeNbHOCTI0. TeMa 3HakoMmasd. HoBbIM
ABJIAAETCA NPUHATHE IBYMs UCIIAHCKMMMU IIPOKYpPO-
paMmu peleHnsA 0ObABUTD B PO3BICK BBICOKOIIOCTAB-
JIEHHBIX POCCUIICKMX YMHOBHUKOB, CPefil KOTOPBIX
B. 3y6koB (6biBumit npembep P®), 1. Kosax (B To
BpeMms Buie-mipeMbep P®), V. Cobonesckuii (6b1B-
mmit 3amectutens pykosogurens CKP) m mpyrue.
OTU TpaXkJaHe 110 BepCUI CefCTBIA AB/IANUCD I10-
COOHMKaMM YIIOMAHYTBIX OPraHM30BAHHBIX IIpe-
CTYIIHBIX TPyII. 3aMeTUM, YTO HMKAKUX JJOKa3a-
TE/IbCTB 3TOTO Y CNIEACTBUA HET, CaM aBTOp HMIIET,
YTO «I10KA 3TU YTBEPKJEHNA He POy T IPOBEPKY
B CY/Jie, IIpaBJbl MBI He Y3HaeM». 37leCh e aBTop, Ha-
CTPOEHHBIII BIIOIHE BOMHCTBEHHO 110 OTHOIIEHNIO K
«POCCHIICKOI KIENTOKPATUYECKON CUCTEMEY, 3aJa-
€T BaXHbII1 BONPOC: « MOXXHO /I TOBOPUTD O TOM,
YTO KaMIIaHUM, NOf00HbIE MCIIAHCKOM, HAYMHAACH
KaK Ccyrybo IpaBOBble, IPEBPAILAIOTCSA — HAMEPEH-
HO JIVL HET — B 3apy0eXXHble KAMIIAHWM, HAIIPaB/IeH-
Hble Ha CMEHY peXXuma».

YTBepAuTENbHBI OTBET Ha 3TOT BOIPOC M
HAaC OYeBU/IeH IIPK BCeil BXKHOCTY 6OPBOBI €O «cpa-
IMBaHMEM», «OTMbIBAHUEM», «KOPPYILMOHHOI
IeATeIbHOCTBIO» 1 TIp. ITO KaK pa3 OueHb I10Ka3a-
Te/IbHbIJ IIPUMEP TOTO, KaK IIPABOCYfiue U IIPaBoO-
OXpaHWUTe/NbHAasA pPabOTa IPEBPALIAITCA B CBOIO
IPOTUBOIIONIOXHOCTD, KOT/Ia MICIIONIb3YIOTCSA B YMUCTO
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HONMUTUYECKUX LeAX HaB/IeHNA, LIeTbMOBAHNUA 1
KneseThl. B EBpore, 1a 1 Bo BceM MMpe CYLIeCTBYIOT
BIIOJTHE Pa3BUTbIE, HE pa3 IPUMEeHABIINECS Ha ITPaK-
THKe, TIOKasaBliye CBOX0 3PQPeKTMBHOCTh (GOpMBI
B3aVIMOJIEVICTBMA TOCYAAPCTB HPY PacCieoBaHNM
TPaHCHALMOHA/IbHBIX MPECTYIZIEHNII C UCIOIb30-
BaHMEM MEeX/[YHApPOIHBIX MHCTUTYTOB, JOTOBOPOB
0 TIPaBOBOII IOMOIIN U T. /. BOo3MOXXHOCTEN COTHU,
HO BCE OHM — OOBIYHBIE, He MOJBEPrakolie COMHe-
HMIO PEryTaLyIo JIeHICTBYIOMNX TOCYHapCTBEeHHBIX
CITY)KaIlVX W1 OBIBIIVX YMHOBHMKOB, He CTaBSAIIINE
UX B CIIOKHOE IIOJIOKeHMe, KOIZla HeOOXO/VIMO I10
HETIOHATHBIM IIPUYVMHAM JOKa3bIBaTh (HEM3BECTHO
KaK), 4TO «ThI He BepOofi». JIydile Kak pas cenarb
obparHOe — 00'bABUTD V3BECTHBIX JIIOEI B MEX/Y-
HAPOJHBIN PO3BICK 1 3aTeM OPraHM30BaTb MX IIpe-
crlefloBaHMe, HeB3Upas Ha TO, YTO OHU — TPaXK/jaHe
COBCEM J[IPYIOJM, COBEPLIEHHO CaMOCTOATENIbHOI
CTpaHbl. «ITOT HYTb (3KCTEPPUTOPUATIBHOTO YTO-
JIOBHOTO IIpeC/IeflOBaHNMS IyXXUX rpaxan. — A.K.) -
BOOOIIIe, BEPOSTHO, OIMH U3 CaMbIX 3P PeKTMBHBIX
MHCTPYMEHTOB, IOCTYIHBIX 3amajy, el OH CTpe-
MUTCA IOOLIPATb OYMILEHNE POCCUIICKON ITOIUTU-
4eCKOJl CHCTeMbI», — MOfIBOAUT UTOTU CBOMM pac-
cyxpenusiM M. TaneorTis’.

Korma peub uper o KOHKypeHTHO# 6opbbe u
HeoOXOAMMOCTY BCeMM CPENCTBAMM 3aTPYLHUTD,
CepXKaTb CIMIIKOM OBICTpOE pasBUTHE COIEPHMU-
KOB, XKeCTKas COMUJAPHOCTb «BOXKAKOB» HBIHEII-
HEro MUPOTOPAAKA IPOABIAETCA MPaKTUYECKN BO
BCeX 3HauMMBbIX cepax >xusHu. O ToM, Kak paBuia
BTO, npeBpaiasch B «4acTb IJI00AIBHON CHCTEMBI
peryNnupoBaHys MeXYHAPOIHON TOPrOB/N», NAIOT
«HEOCIIOpVIMBIE TIPEVMYILEeCTBA TeM CTpaHaM M1
5KOHOMIYECKVM areHTaM, KOTOpble yxe 00/1afaioT
3HAYMMBIMM VIHTE/IEKTYaIbHBIMI aKTUBAMU — TIa-
TEHTaMU, aBTOPCKMMI IpaBaMM, TOBApHbIMY 3Ha-
KaM1», ¥ OTHOBPEMEHHO CO3/JAl0T «9KOHOMIYECKIe
Y OpraHNM3aLMOHHble 6apbepbl» IJIA IPOMBILIICH-
HO-TEXHOJIOTMYeCKOTO ¥ MHHOBAIIMOHHOTO Pa3BU-
THA APYTUX CTPaH, pacCKasbiBaeT cTaThs A. VIBaHo-
Ba «[latb 3HaHMUAM cBObGOAY» [VIBanoB 2016:92-93].
3aMeTuM, KCTaTH, YTO IIPY TAKVX ITPAaBI/IaX UTPbI Ha
MEeXIYHapOJHO apeHe Boob1e u B pamkax BTO B
YJaCTHOCTH, HEJIOCTATOYHO TO/IBKO CETOBATh U KpU-
TUKOBATD 1X, €3 IPaKTIYeCKVX BbIBOIOB /I CBOEI
nearenbHocT. Hao60poT, MOHMMasA, YTO HUKAKUX
«IKEHTIbMEHCKMX» IIPUEMOB B apCeHaje Cerof-
HALIHNMX UTPOKOB IIPOCTO HET, HeOOXOAMMO afjanTi-
pOBaTb CBOM JIENICTBMA K CYILIECTBYIOLIMM peannaM

3 Taneottn M. paHuLpl NpaBa. — Bedomocmu.10.05.2016
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VI )KECTKO OTCTaMBaTh B KOHKYPEHTHOI 60pbbe cBOM
VHTEPEChl, 4TO Y HAC, HY)KHO IIPU3HATD, He BCErZja
XOPOIIO MOTyYaeTCcs.

Coennnennble IlITaTbl He OTKA3bIBAIOTCA OT
CBOCII po/lyu NMjepa 3alajHOro Mupa 1, 0 MHe-
HMIO aMePUKAHCKUX IOMUTUKOB, MOIYT 3aKOHHO
1 060CHOBAHHO IIPETEH/I0BATh HA TO, YTO MEX/Y-
HapoOJHOeE IPaBO — 3T0 COOPHMK IPaBMII, KOTOPbIE
npezncrapaTca BepHpiMu CIIA. 9Ty MbIcib Tak
¢dbopmynupyet nonutonor T. boppaués: «Cua Toit
TPYIIIbI, KOTOpass B pe3ynbrare (IPORZO/DKUTEND-
HOJI) 60pbOBI HOOMIACH TOMUHMPOBAHNS B MUPE,
Io/DKHa OblTa 0OpecTn XapakTep mpasa» [bopaa-
ye 2020:11]. CyulecTByeT, IpaBjja, MHEHE, 4TO
B YC/IOBVAX IIOJIHOTO JOMMHMPOBAHNA KaKOil-TO
OJJHOJI CWJIBI, ITyCTb ¥ CaMOJi CIIpaBe[INBOI, IIpa-
BO BOOOII|e IIepecTaeT UIPaTh CBOK POJIb, TAK KaK
yTpauMBaeTCA MPeAMeT PeryIMpOBaHNA: BCe BCTa-
M B CTPOI, M HUKAKMX PA3HOIIACKI He BO3HIIKAET,
BCe JICIICTBYIOT KaK OfMH. JTa KapTMHA, KOHEYHO,
laXKe B Mjease jajieka OT peabHOCTH, YTO IPU3HA-
toT 1 CIIA, He mepecTaIne TBEPAUTD IIPU ITOM
o nmupepcTBe. «CaM ycIex NpefupusaTIs 10 CO3fia-
HUIO e[MHOV CUCTEeMbI ‘HOBOTO MMPOBOTO IOPSJ-
ka“ Bo riaBe ¢ CIIIA, - ormeuaer I. Kuccunmxep, -
B KOHIIe KOHIIOB IIPUBEJIET K TOMY, 4TO Y 3TOIl CH-
CTeMBl BO3HMKHYT KOHKYpeHTbI». «[Ipu mocrpoe-
HMU MMPOBOTO HOPAZIKA, — IOYePKIBAET ObIBIINI
rocceKpeTaphb, — K/II0YeBbIM BOIIPOCOM HeM30eXHO
CTAaHOBUTCS COfiep)KaHNe TONOXKEHHBIX B OCHOBA-
Hie oObenuHeHMs (eJVHCTBA) MPUHLMIOB, KO-
TOpble KOPEHHBIM 00pa3soM OTIMYAIOT 3allafiHbIi
Y He3alaJHblil TIOAXOAbl K IOHATUIO “TIOPS/KA“»
[Kissinger 2014:343].

CrenyeT MOJYEPKHYTb, YTO O CaMOTO NOCTIEH-
HETo BpeMeH! aMepUKaHCKIe TPeCTaBIeHNS O M-
POBOM IIOPAZIKE, TAK XKe, KaK B3I/IA/bI OOMBLINHCTBA
aMepUKAHCKMX (1 B IIPUHIIMIIE eBPOIIeICKIX) TTOMN-
TUKOB 11 I0PYICTOB Ha YCTPOJICTBO MEXAYHAPOIHBIX
OTHOLIEHNUIT ¥ MEXJYHapOJHOTrO IpaBa, VICXORUIN
13 KOHILIENIN 0ObeKTUBHOI HeM30eXKHOCTH IMoba-
nusauuu (T. e. 0ObeaNHeHNs, eVHeHNs, YHUMKA-
IMU) BCEX CTOPOH XXM3HM, BCEX OCHOBHBIX HaIlpaB-
JIEHWII pery/IMpOBaHNA 001eCTBEHHbIX IIPOL[ECCOB —
OT 9KOHOMMYECKOI cepbl (eyHbIe HaJIOTOBbIE, Ta-
MOYKeHHbIe, Tapy(HBbIe IIPABIJIA; EfVIHOE aHTVMOHO-
HOJIbHOE, 9KOJIOrMYeckoe, 6aHKOBCKOe, TPYLOBOE 1
Ip. 3aKOHOJATEIbCTBO) JIO IIONMUTUYECKON XXM3HU
(mpyuHUUIIBL  GOPMMPOBAHMA HPECTABUTENbHBIX
OpraHOB, IpaBa Ye/lOBEKa, MUTPALMOHHOE 3aKO-
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HOJATe/NbCTBO 1 T. A.). OTClola — Hea/IbHOBUHOE,
3a4acTy0 IpeHeOpeXUTeIbHOe OTHOLIEHME KaK K
COOCTBEHHOMY HAI[VIOHAJIbHOMY IIPaBy, TaK 1 K TeM
MEXIyHapOJHO-IIPaBOBbIM MeXaHM3MaM, KOTOpbIe
CTIOXKINCD B TOTIO0A/IMCTCKUI TIEPUO,

OtHoutenne mpe3nugeHTa TpaMma K CBOMM MeX-
JlYHapOIHBIM 00513aTe/bCTBAM WM K TPeOOBAHMAM
MEKIYHAPOJHBIX COITIAIIEHNI, YIaCTHMKOM KOTO-
poix apmsaoTca CoenyHenHble IITaTel, oTmMyaercs
arpeccuBHOCTBIO 1 TeM, 410 B.M. lllyMunnos Haspan
npaBoBbIM HurmmusmoMm [Ilymmmos 2015:8]. dtn
0COOEHHOCTM MEHTaluTeTa JeNCTBYIOIel aMepu-
KaHCKOJ aIMMHUCTPAllMy MOKa He BIIOJHE «MOH-
TUPYIOTCA» C IPEeACTABIEHNAMN UX eBPOIeNCKIX
MapTHEPOB O NPMHIMIAX B3aVIMOOTHOLIEHNUII TO-
CYHapCTB Ha COBpeMeHHOM 3tame. O4eBMIHO, 9Ta
3ajjaua OyzieT pelarbcs BO BpeMs BTOPOTO CPOKa
npesupentcrsa [I. Tpamia, ecu npubmokaomuecs
BBIOODBI IIPOIAYT /I HETO YAAYHO.

. OtpenpHON TeMoOil MeXYHapOSHON >KU3-
HI, B YACTHOCTY €BPOIIENCKON, ABJIAETCA JIeATENb-
HOCTb MEX/[YHAapOJHBIX CyfieOHBIX OpraHoB. Vpmes
CO3JJAHNA TaKMX YYPEXKMIeHNll, 3a/l0KeHHas ellje B
Pumckom forosope, 6€3yc/oBHO, INIOAOTBOPHA, TEM
6oee 4TO B MOOOM CO3€e HEM3OEKHO BOHUKAIOT
KOH(MIMKTBI MEX]y €T0 WIeHAMU, M X HY>KHO pas-
peliath, a Ha 6o/ee MPAKTMYECKOM YPOBHE — TaM,
I/ie B3aMMOJIEICTBYIOT MeXAY cobo0it dpusndeckue u
I0pUMYECKIe TNLIA, TTpo6/IeMa pa3pelleHNs CIOPOB
crout ocobeHHo octpo. [Toatomy cospanue cyneo6-
HBIX opraHos BHyTpu Cor03a, a Takke pasBUBAIO-
[asACs MPaKTUKA YYPEXKIEHNA PA3HOTO pofia MeX-
JIYHapOIHBIX apOuTpaxeil sABsgeTcs TpeboBaHMEM
BpeMeHI. [Ipyroe fief0, HACKOJIbKO BCe 3TU OPTaHbl
CBOOOIHBI OT HONMTUYECKNX BIVAHWIL U IPUCTpa-
CTWII, HACKONBKO OHM SABJIAIOTCA [EeVICTBUTEIbHO
IOPUANYECKMMY MHCTAHIMAMY, a He OpPYAMeM IIo-
JIMTUYECKOTO JAB/IeHN U pelleHNs MOMUTUIeCKIX
3ajjad. ITO OMATH-TAKM BOIPOC CYIECTBOBAHMA
OamaHca i1, KOTOPBI criocobeH obecreynts Oec-
HPYCTPACTHOCTb M OOBEKTUBHOCTD CYAeOHBIX pe-
menwit. «[IpyHIMD GamaHca CuI, — paccyXpiaeT B
YIIOMAHYTOI cTaTbe P. MIo/1epcoH, — 4acTo BbI3bl-
BAET CIIOPbL: IOPUAMYECKUIT OH MM TIOTUTUYECKUIL.
B nepsyto odepenb MOMUTUYECKUIL, HO MMEHHO OH
CTAaHOBUTCSI OCHOBONM MeX/YHAapOJHOTO IIpaBa.
Ecu snemeHTBI 3TOTO 6a/1aHCca 3aKpeIUIeHbl B 10pU-
IVYeCKNX JOKYMEHTaX — IIONMUTHYeCKuii OanaHc
ONMpaeTCs Ha HOPMBI MEXIYHAPOJHOTO IIpaBa»
[Mronnepcon 2016:101-102].

4 TMoppobHee cm.: [UcnonuHos 2017:26-34].
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Hanb6onee MacuiTabHbIM, KaK C TOUKY 3peHIs KO-
JIMYeCTBa PacCMAaTPUBAEMBIX Xa/lob, TaK U B IIaHe
[IOKTPVHA/IbHOTO OCMBIC/IEHN IPUHLMIIOB YYaCTH:A
Poccun B cornameHuax, MOCBAIIEHHBIX MEXIyHa-
POIHBIM CyfeOHBIM OpraHaM, CTa/l0 B3aMMOJeil-
ctBue ¢ EBponeiickum CypoMm o mmpaBaM denoBe-
Ka 1 TOJINCaHMe COOTBeTCTBYmoLell KonpeHumn.
[’maBHbBIE BOIIPOCHI TAKOTO B3aMMOJENICTBUA IIOTpPe-
OoBa/m Jake BHeceHMsA u3MeHeHuit B KoHcrury-
yuto PO. HanomuuM, yto Poccusa npucoenuumnmacy
K EBpormerickoit KouBeHIum o samuTe Ipas yeso-
BeKa 1 OCHOBHBIX cB0O0Z (1950) /b yepes copok
IIECTB JIET IT0C/Ie 00pasoBaHus cyAa, B 1996 1. K arto-
my Bpemeny ECITY 6b11 yke BIOHE CTOXMBILE-
CA OpraHusalueil Co CBOMMY BHYTPEHHUMM pera-
MeHTaMM U JOCTaTOYHO IIMPOKOIT MpakTuKoit. OHa
Kacajach B OCHOBHOM PacCMOTpeHMs Xkanob 4yact-
HBIX JINII, 4YTO M3HAYATbHO HEe BXOAW/IO B IiepedeHb
OCHOBHBIX 3a/]a4 CY/Ia, KaK X BUJIE/M TOCY/JapCTBa-
ocHoBaterm®. Takoe 13MeHeHNe B TeKylleil pabore
ECITY notpe6oBao cyuiecTBeHHOI MopuduKaIym
¥ JOpabOTKM BHYTPEHHMX IIPOLEfyp, B pe3y/bTare
4ero pelleHys Cya CTalI He TONbKO 0053aTe/IbHBbI-
MM /ISl CTPaH — YYaCTHUL, KOHKPETHOTI'O IIpoliecca,
HO U IIPEOINIIATbHBIMMU JIJI1 CAMOTO Cy/ia B LIeTIOM.
Takum o6pasom, cknapsiBatomasics B ECITY co6-
CTBEHHAsA IIPAKTMKA CTAHOBUTCA CYIIECTBEHHBIM
VICTOYHVIKOM IIpaBa IIpY NIPUHATUU CYyfieOHBIX pe-
IIeHNIT. DTO BaXKHO YUUTHIBATD, IIOCKONIBKY POCCHIL-
CKIe TIPaBOBe/bI HEOJHOKPATHO OOpallamy BHIMA-
HJ€ Ha To, 4yTo Poccus, He mpuHMMAaBIIas yyacTus
B paspabotke 1 odopmIeHny CyfeOHbIX IPOLeRyp
Cy/ia, @ TaK)Ke BOIIPOCOB VCIIOJTHEHWA CYAeOHbIX pe-
LIEHMI, BO3MOXXHO, OKa3ajiacb He TOTOBOI K TOM HO-
BOIl POIM MEXIYHAPOJHOIO NPABOCYANsA, KOTOpas
chopmmpoBanach M0 Mepe CTAaHOB/IEHWA U Pas3BU-
s EBpomneiickoro Corosa B njeniom [VImmnnemeHra-
s pemennit EC...2019:20].

Hanpueimas pestenbHocth ECIIY  BbisBuIa
HECKOJIbKO IIPMHLMIINANBHBIX IMPOOIeM B3ayMO-
IeVICTBMA HAIMOHA/IbHBIX TOCYJAPCTB U MEXJY-
HApOJIHBIX MHCTUTYTOB, UMM cCO3faHHBbIX. IlepBasd
npo6eMa — IpeAcTaBIeHNe O CYBePeHUTeTe HallU-
OHAaJIbHBIX U MEXKI'OCYIapCTBEHHbBIX OPraHOB IIPaBoO-
cyauA. ITOT BOIPOC, KaK IIPaBMU/IO, MHTEPIIPETH-
pyeTcs ¢ mo3suuuii IOHMMAHNA TOCYJAPCTBEHHOTO
cyBepeHutera. «4to O3HayaeT “HeTpPaAMIVIOHHOE
HOHMMaHMe TOCYJAapCTBEHHOIO CyBepeHuTeTa’, —
pasmbinsier 5.C. D63eeB, — 1 Ha Kakoil OCHOBe —
CUJIbI WJIM TIPaBa — JJO/DKHA NTPOMCXOUTb KOHCTH-
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TYLVMOHA/IN3ALMA MeX/[yHapOIHOTO IIPABOIOPAL-
Ka, rapaHTypyeMas He3aBMCMMOI CyfeOHOI Bia-
CTbI0, KAKOBBI €€ TEeMIIbl I K€M OHJ OIIpeMle/IATCA,
B KaKOil Mepe IIPOIleCChl CTAHOB/IEHNUA TPAaHCHALN-
OHAJIbHOTO KOHCTUTYLMOHA/IM3Ma COOTBETCTBYIOT
IVBWIN3ALMOHHO-KY/IBTYPHBIM OCOOEHHOCTAM Ha-
ponoB...%» [J63eeB 2017:6]. CyBepennsarys crary-
Ca HaLlOHAJIbHBIX CY/leOHBIX OPraHOB IIPEJCTABIIA-
eT co00il peaMeT AUCKYCCUM KaK B OTe4eCTBEHHOI
IIPaBOBOJI HayKe, TaK U 3a pybexxoM [VImmnnemeHTa-
nus pemennit EC... 2019:73-80], ogHako 04eBMUAHO,
Ha Hall B3I/IAJ, YTO HALMOHAJIbHBIE CYbl CTPaH —
yyactHu1l Konseniun 1950 I. MOTUMHAIOTCA TOMb-
KO BHYTPeHHUM 3aKkoHaM. B atom cMbiciie ECITY nHe
ABJIAETCA BBICLIEN MHCTAHIMEN /I HAL[MOHATbHBIX
CY[IOB, ¥ TaKas IO3ULMA pasfensAeTcss OOJbIIVH-
CTBOM rocyaapcTs — uneHos ECITY.

Bropoit mpo6nemoit, TeCHO CBSI3aHHOI C Iiep-
BOJ1, ABMAETCA INPOLEAYyPa VMCIONHEHUA PpelleHN]
Espormeiickoro Cypa. OroBopumcs, 4To U 3TOT BO-
IIPOC COCTOUT M3 HECKOJIDKUX: UJET /IY pedb O BCeX
peLIeHNAX Cyfia, MO0 Te U3 HUX, KOTOpbIe KacaioT-
cs1 TpeOOBaHMIT U PEKOMEHJALNII O TPUBEIEHUN C
o0mMMY NpUHLMIIAMY, Of00psieMbiMu Benenman-
CKOVI KOMMCCHEN, He ABJIAITCA VMMIIEPaTUBHBIMU
I CTpaH-y4acTHML,. Tak mim MHaye, poccuiicKas
B/IACTh BBICKA3asach MO JAHHOMY BOIIPOCY BIIOTTHE
onpepeneHHo eme B 2015 1., korga KoHcTUTynmoH-
Helit Cyp PO BbIHec pellleHue B OTHOLIEHUM KOH-
CTUTYLMOHHOCTM HO/MoXKeHMit cT. 1 PefepanbHOro
3akona PO «O parudukannu KonseHnumnn o 3ampyre
IIpaB Ye/IoBeKa 1 OCHOBHBIX cBOOO 1 [IpOTOKO/IOB K
Hel». B cooTBeTcTBUM ¢ maHHBIM [locTaHOBNIEHIIEM
KC pemennsa ECITY no/mxHbI MCIOMHATHCA KaK HOP-
MbI BHYTPEHHETO POCCUIICKOTO 3aKOHO/IaTeIbCTBA B
TOM CJTy4ae, eC/IY OHY He HapyLIaIoT IIPaB YeloBeKa
U He IPOTUBOPeYAT NPUHIMUIIAM KOHCTUTYLIMOHHO-
ro crpos Poccuiickort Pepepanyn’. B panprerie,
nosoKeHnA faHHoro IlocTaHoB/IeHUA, HOMMMO UX
TIIATeIbHOI JOKTPMHAIbHO paspabOTKY ¥ MHOTO-
KPaTHOJ KOHKPETU3ALMM POCCUICKUMMU CYHeOHbI-
MM OpraHaMy, HallIM CBOE OTPakKeHUe B HOBOI
pemakuuu ct. 79 Koncturynunu PO. Takas nosuys
poccuiickux Biacrei, o BepaxkeHno b.C. D63eesa,

«eCTb TApaHTHA HENPOTUBOPEYMBOTO B3AUMOJEIi-
CTBMA HAI[VIOHAJIbHOTO 1 MEXJIyHAapOJHOTO IIPaBo-
HOPAJKOB U BepXoBeHCTBa KoHCTUTYIMNU B IIpaBo-
nopsifke Poccun» [963ees 2020:18].

Ectp u eme opHa mpob6iema, ¢ KOTOpOil CTas-
KMBAIOTCS HAIIM OPraHbl BHEIIHENOMUTIYECKO
JEeATEIbHOCTY, POCCUIICKME IOPUCTDI, B3aUMOJEN-
crytouie ¢ ECITY, B mporecce cBoeit paboTsl, — 10-
MUTH3anuMsA Cyfa u ero pemennit [bapuur 2020: 37,
55-56]. Vines, sanoxennas mpu obpasosannu ECITY
HOC/Ie TIOANMCAHNA COOTBETCTBYIONIE) KOHBEHIVIN,
3aK/II0Ya/ach B CO3JIaHUM MEXIOCY[AapCTBEHHOTO
CymebHOro opraHa, KOTOpbIl B CBOeil pabore [oi-
KeH ObITb CBOOOIEH OT IONMUTUYECKUX NPUCTpa-
ctuil n BnusgHM. KOHeYHo, MHOroe M3MEeHMUIOCh
B Mupe 3a IpOLIeAIINe CeMbJECAT JIeT, MeKIyHa-
POZHbBIE IIPOLECChl TOIBEPINNCH CYIIeCTBEHHOMY
BO3JIEICTBUIO, KOTOPOE TPYJHO OBIIO IpefBUJETH
B Cepe/iiiHe MPOLIIOro Beka. CaMbIM 3HAUNTETbHBIM
U3 TAKUX IOC/IECTBUIL CIelyeT, BEpOATHO, CUUTATD
YIIOMMHABILYIOCS BBILIE I71006a/IM3a1110, OHAKO OT-
HOCHUTD BCE CJIOKHOCTU MEXTOCYAAapCTBEHHBIX OT-
HOIIEHWII Ha CYeT 3TOT0 O0OCTOATENbCTBA efBa JIN
cipaseguBo. Ckopee cieffyeT IpU3HATD, YTO «IJIO-
Oanusaiys He OTMEHseT KOHKYPEHTHOI 60pbObI, B
KOTOPOJ1 aKTMBHO WCIIO/Nb3YIOTCA CPeACTBa IOJN-
TUYECKOT0, SKOHOMIYECKOro, MH(OPMAIMOHHOTO,
a TaK)Ke BOEHHOIO jaBjieHus...» [D63ees 2020:18].
U1, no6aBuM, IpaBOBOTO JJaB/ICHN TOXE.

[leticTBUTENIBHO, OBUIO OBl XOPOIIO BBHIPAOOTATh
obmye /I eBPOIENICKUX CTPaH IOHATHA, HAIpu-
Mep, IIpaB 4e/lI0BeKa, KOTOPbIe, HECMOTPS Ha aKTUB-
HYIO PUTOPUKY B 3TOi1 cepe, BCe JKe CYIeCTBEHHO
OTIMYAIOTCA OT CTPaHBI K CTPaHE B 3aBUCHMOCTH
OT VICTOpUM, KYJIBTYPHBIX M IPABOBBIX TPafULIIL
u fpyrux ¢axropos. Xopouo 610 6bI TaKXe HO-
cjle BBIPAOOTKM TaKVUX KpUTepueB YHUUIMPOBATH
HOPMBI HAIIVIOHA/JIbHBIX 3aKOHOJIATe/IbCTB, IIPU-
MeHsieMble B chepe (YHZAMEHTAJIbHBIX IIPaB de-
JIOBEKA, 4eil IPUOPUTET 3a/I0KEH B KOHCTUTYLIMAX
BCEX eBPOIIEIICKIX CTPaH, HapAAY ¢ 005A3aHHOCTbIO
rOCyfapcTBa 3alyIaTh 3TV Ipasa. Iloka xe Kpu-
Tepyy BbIPAOATHIBAIOTCA 1 3aKOHOMATEIbCTBO IIPO-
xoput yuudukanyio, EBponeiicknit Cyx mpussag,

> TMocTtaHoBneHne KoHctutyumornHoro Cyga Poccuiickonn Oepepaunn ot 14 uona 2015 r. N2 21-T1 «[o geny o nposepke
KOHCTUTYLIMOHHOCTY nonoxeHuin cr.atbn 1 ®egepanbHoro 3akoHa "O patudukaumy KoHBeHUMM O 3alyute npas YenoBeka
1 OCHOBHbIX CB06OZ 1 MPOTOKONOB K Held', NyHKToB 1 1 2 cTatby 32 QDepepanbHoro 3akoHa "O MexxayHapoaHbIX AOrOBO-
pax Poccuinckon ®epepaunn’, yacten nepBon 1 yeTBepTo cT.aTbn 11, NyHKTa 4 YacTy yeTBepTOn CTaTb 392 MpaxxgaHCKoro
npoueccyanbHoro Kopekca Poccuiickon Oepepaumn, v.actein 1 n 4 ctatby 13, nyHKTa 4 yactu 3 ctatby 311 ApOUTparkHOTo
npoteccyanbHoro kogekca Poccuickon Oefepaumu, v.u.actenn 1 n 4 ctatby 15, nyHkTa 4 yactn 1 ctatby 350 Kogekca agmu-
HUCTPaTUBHOrO cyaonpounssoacTea Poccuickon Oefepanmm 1 nyHKTa 2 Yacty yetTBepTon cTatbk 413 YronosHo-npoveccy-
anbHoro Kofekca Poccuiickon Qepepauum B CBA3M C 3aNpocoM rpynnbl AenyTatos [ocyaapcTBeHHOM [lymbly». — Pocculickas
2asema. 25.07.2015. Joctyn: https://rg.ru/2015/07/27/ks-dok.html
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B coorBeTcTBUM ¢ KouBeniment u IlomokeHumem,
3alMIATh HapylLIeHHbIe IIpaBa eBPOIEIlleB B TeX
ClIy4asX, KOIZjJa HalMOHAJIbHBIN IIPABOBON pecypc
OKa3bIBA€TCS MCYEPIIAHHBIM.

Ha npakrtuke, ogHako, NpoucxopuT nHoe. EBpo-
nevickuit Cyz peBpalaeTcs B CIOKHYI0 OI0poKpa-
TUYECKYI0 MAIIVHY, )XUBYILIYIO 110 CBOMM 3aKOHaM,
JIeVICTBYIOILIYIO BCe 60JIee arpecC1BHO B OTHOLICHUM
HAIlMIOHA/IBHBIX CYAEOHBIX CYUCTEM, HAIlMOHAIbHBIX
3aKOHOJIaTe/IbCTB U pellleHN il ICIIOTHUTE/IbHbIX B/Ia-
CTell HallMOHA/IbHBIX TrocyfapcTs. Takas arpeccus-
HOCTb 00OCHOBBIBAETCSI HEOOXOVIMOCTBIO 3aIUTBI
KaKMX-TO OOLIMX LIEHHOCTEll ¥ MPUHIMNIIOB, KOTO-
pble Ha flefie CTpaHaMM HOHMMANTCSA COBEPLIEHHO
no-pasHomy. He ciy4aitHo GpuTaHcKye BIacTy Ha-
MepeHbI 00eCIIeunTh N3BATUA U3 feticTBUA KoHBeH-
LIYM B OTHOLIEHMM CBOMX BOEHHOCTY>KAaIL[UX, yda-
CTBYIOIVX B BOOPY>KEHHBIX KOH(uKTax; Typrmsa
3asBJIA€T O IPMOCTAaHOBKe WiIeHCTBA B KoHBeHIuM
B CBS3M C HaMepeHUEM BOCCTAaHOBUTD IefiCTBUE B
CTpaHe CMepPTHO KasHy; Poccusd nmpuHuMaeT 3aKOH
O HEBO3MOXXHOCTM MCIIOJIHEHUS IOCTAHOBJIEHUI
ECIIY B cnyyasx, korga Takye pelieHys IpoTuBo-
peuar poccutickoit Koncturynuu. Kcratn ot™euy,
4TO He Ha YPOBHE 3aKOHa, a B IIOPAJKE MHAUBUJY-
aJIbHBIX aKTOB IOJOOHbIE PelleHNA O HeBO3MOX-
HOCTY UCTIOTTHEHN: BepAauKkToB EBponerickoro Cyzna
B C/ly4ae SIBHOTO IIPOTMBOPEYNsA MOCIEIHNX HALH-
OHA/IbHOMY 3aKOHOJAT€IbCTBY IIPMHUMAINCh U B
IPYTMX CTpaHaX, HanpuMep B [epmManun.

Cam Espomneiickuit Cyp 1o ImpaBaM yenoBeka, Ha
HaIll B3I7IAJ], BCe OOJIbIe CTAHOBUTCS YaCThIO MEXK-
ZlYHapOJIHOTO MeXaHM3Ma II0 IIPOBEfIeHNUIO OIpefie-
JIEHHOJI TIOJIMTUKM B OTHOLIEHMM psAfia cTpaH. Ero
pellleHys TPUOOPeTAIT XapaKTep AOMOMHUTENb-
HBIX Mep, 00peMeHAIOLINX Te CTPAHbI, B OTHOLICHUN
KOTOPBIX NIPUHATHI «KTyOHbBIe» peIleHNs CaHKIU-
OHHOTO XapakTepa. Peub, mpexxpge Bcero, o Poccun,
B OTHOIIEHNM KOTOPOil IPUHMMAKOTCA TaKue pe-
mweHus (Hampumep, o geny «lOxoca»), KoTopbie
BIIO/IHE MOXXHO IIpE€fiCKa3aTbh 3apaHee BIUIOTb [0
apryMenTanyy u GopMympoBok. MoXHO mpef-
BUJETD, YTO TAKOBBIMU OY[YT TaKXKe pelIeHus I10
Kanmob6am, Kacarommmca cooprtuit 2008 1. B Ocetun
u Ab6xasuu, 1 1o Tekymum cobbITHAM Ha JloHbacce.
Kcrary, oT™MeTVM, 4TO HY OIHA U3 THICAY 5Kano0, Ha-
IPaB/IEHHDbIX B 3alIUTY IIPaB ¥ 3aKOHHBIX MHTEPECOB
xureneit Jlonbacca, MOCTpajaBUIMX OT MEVICTBUI
YKPaMHCKMX BOJICK, He IPUMHATA CY[OM K paccMo-

TpeHnto. HaXomATcsa COTHY HPOLEAYPHBIX IPUYNH
Y POraTokK, 4TOOBI YKa3aHHbIE XKalmoObl OTKIOHATD
760 OCTABJIATD UX 6€3 IBVDKEHNA TOfjaMM.
CrpammBaeTcs, Hy>KHO i Poccun yqacTBoBaTh
B TaKOM COIVIALICHNY, KOTOPOe HOCUT, 110 MHEHMIIO
IOpUCTOB, BCe 6o/ee NYICKPYMMHALVOHHBIN Xapak-
Tep. Poccumiickue skcneprbl M IapraMeHTapuu He
pas IOJHMMA/IN BOIIPOC O HPEKpaleHNY YICHCTBA
Poccun B KoHBeHIMM IO IpaBaM 4Ye/loBeKa M BbI-
xogie u3 wieHoB ECITY m160 o mprocTaHOBKe 9TOrO
4JIEHCTBA, HO B OTBET 3ByYaT apryMeHTBI O He00Xo-
IVIMOCTY Y4acTUS B «EBPOIIEJICKOM IIPOLiecce», KO-
TOpbIe, IPEBAINPYIOT IO HACTOSAIIETO BPEMEHIL.

4. CyBepeHNTeT M IOPUCAVMKIV:
BOIIPOCHI COBPEMEHHOTO NOHVMAH A OHATHI

A. O 3HaueHMM TEPMUHOB «CYBEPEHUTET» U
«OPUCAMKLMA» HamMcaHo MHoro. VM ¢ Toyku spe-
HJA HAILMOHA/TIbHOTO IIPaBa, M B KOHTEKCTe IpaBa
MeX/YHapOJHOT0. YIIpolllas, OTMETUM, YTO CyBepe-
HUTET OTHOCKUTCS OO7IbIIe K 001IIell XapaKTepUCTIKe
HOIUTUYECKOTO CTaTyca TOCY[apCcTBa, B TO BpeM:
KaK I0pUC/IMKINA IMeeT CKopee I0pUIMKO-TeXHNYe-
CKMII CMBICTI, OYZ[y4y CBSI3aHHOIL C [IesITe/IbHOCTDIO
CYZeOHOII CHCTEMBI ¥ CTaTYCOM CYZieOHBIX OPTaHOB.
ITpusHaeM, 0fHAKO, YTO OYEHDb YACTO TOBOPAT O «CY-
NeOHOM CYBEpEHUTETe», M 3TO CO3[aeT HEKOTOPYIO
nyTaHuny. BripoyeM, mccienys ofHO U3 ABJIEHUIA,
HaIpyuMep OPUCAVKINIO, HEBO3MOXHO OOOMTHCH
0e3 aHa/MM3a, X0Ts ObI KPATKOTO, BTOPOTO SIBTIEHNS —
CyBepeHMTeTa, TeM 6ojiee 4TO B IIOCIEHEe BpeMs
HOHATIE CYBEPEHUTETA, CYyBEPEHHOCTI CTAHOBUTCS
LEHTPa/JIbHbIM BO MHOTMX JIOKYMEHTaX, MMEIOIIX
IIepBOCTENIeHHOE 3HAYEHMeE.

[IpuMeHNTENPHO K MEXIYHapOJHBIM OTHOIIE-
HMAM CyBEPEHMTET MHOIJA MHTEPIPETUPYeTCA KaK
«IIOJIHOTA ¥ HE3aBUCUMOCTD 3aKOHOJIATeIbHOIA, JIC-
HOJTHUTEIBHOM ¥ CYHeOHOI BIacTy TOCYHApCTBa,
UCK/TIOUUTE/IbHAsA KOMIIETEHI[MA TOCYapCTBa Ha
cBoell Tepputopum»®. Jlpyrue aBTOpBHI IIpeAIO-
YUTAIT JaBaThb Oo/ee pasBepHYTOE OIpefie/eHle
cysepenuteTa. «locyapcTBo ocCyllecTBIsAeT Haj
CBOEJI TEPPUTOpPUENl CYBEPEHNUTET, — HULIET IPod.
A H. BoinerxauuH. — IIpusHaxy cyBepeHUTeTa, Ha-
IIOMHUM: BEPXOBEHCTBO TOCYHApCTBa B IIpefienax
€ro TeppUTOPUM U CAMOCTOATEIbHOCTD B MEKYHa-
POIHBIX OTHOLIEHMAX» . [I/1s1 000CHOBaHMSA TaKoOi
TPaKTOBKM CyBepeHuTeTa B ydeOHumKke MITIMO

5 Lymumnos B.M. MexdyHapodHoe npaeso: yuebHuk. M.: FOctuums. 2018. C.118.
7 MexoyHapoOHoe npago: y4yeb6HUK O7iA akademuydeckozeo bakanaspuama. B 2 yuacmsx. Y.1. Mog pen. A.H. BbinerkaHuHa.

3-e n3g. M.: fOpant. 2018. C. 101.
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npuBefieHa nos3uuya Mexxaynapopsoro Cyga OOH
no geny o nponuse Kopdy 1949 r. «OnHoit us cy-
I[eCTBEHHBIX OCHOB MEX/YHAPOIHBIX OTHOIIEHNI
MKy He3aBMCHMBIMU TOCYHApCTBAMU, — OTMETHII
Cyn, - AB/IAeTCA yBaXKeHUe TepPUTOPUATBHOTO CY-
BepeHNTeTa». [OCyZapcTBO «He BIIpaBe peannso-
BBIBATh CBOE TEPPUTOPMANbHOE BEPXOBEHCTBO Ha
TEPPUTOPUM [IPYTOTO TOCYAAPCTBA», OTMEYAeTCA B
yaebHnke MI'TIMO.®

BMmecTe ¢ TeM HepelKo MOMUTHYECKOE COfepyKa-
HIe KaTeropyuy CyBepeHNUTeTa JOMUHUPYeT HaJ ee
fopupnyeckoit popmoii [I63ees 2020:18]. B ganHOM
CITy4ae MMeeTCA B BUY IIPEX]ie BCEro HeoIpaBIaHHO
IIPOKOE UCIIOTb30BaHNe MOIHOI TeOPUY JeMMMO-
CTU CyBepeHNTeTa, OTPaHNYeHNS CyBepeHNUTeTa, IIe-
pefaun CyBepeHnTeTa u T. Ji. ITa Teopus CTaa 0Co-
OeHHO pacIpoCTpaHEHHON Ha pyOexe BEKOB, XOTs
«3p0o3MA TOCYJApCTBEHHOIO CYBepEeHWUTEeTa» IPo-
M30IIa, 10 MHEHNIO OJJHOTO U3 3allaHOeBpOIeli-
CKMX aBTOPOB, [[)ko3eda Mpaxeka, UMEHHO B KOHIje
IPOIIIOrO BeKa B CUITY KauyeCTBEHHbBIX M3MEeHeHMI
IPYPOJBI MEXKIYHAPOSHBIX OTHOLIEHMII, B KOTOPBIX
BCe 0o/iee aKTMBHOE ydacTue NPUHUMAIOT pasynd-
Hble MEeXXIyHapofHble opraumsanuu. «/HcTpyMeH-
TbI, CBA3aHHBIE C 3AIUTOI I'PaXKJAHCKUX IIpaB, Ha-
pARY C pasBMBAIOIIMMCA MeX/YHAPOIHBIM IIPaBOM,
HPOTUBOCTOAT Lie/IOMY pARy TpeOOBaHMIl, OmMpa-
IOI[MXCS HAa TPAIMIMOHHOE ITOHMMAaHMe CyBepeHN-
TeTa». — «CyBepeHHbIe TOCYapCTBa, — IPOJOJIKAET
aBTOP pa3BMBAThb CBOI IO3UINMIO OTHOCUTETBHO
OTpaHMYeH)A HAIVIOHAJIbBHOTO CyBepeHWUTeTa, -
HAK/Ia/[bIBal0T OTPaHMYEHMs Ha CBOM CyBepeHHbIe
npaBa B IOIb3Y MEXIYHAPOJHOTO COTPyLHMYE-
ctBa» [Mrazhek 2019:168].

Ha nmpumepe B3anmopetictsusa ¢ OOH [I. Mpa-
K€K yTBepXK/jaeT, YTO IOCy/japCTBa-4/leHbl, IIPICO-
efuHMBIINCh K OpraHmsanum, «COKpaTUIN» CBOI
CYBEPEHUTET, WM «IOfEMUINCh» CYBepEeHUTETOM
[Mrazhek 2019:169-170]. Cospmaercs BrevaTaeHue
V3/IUILHEN JIETKOCTH, C KOTOpOJ 3allajfiHble HOpU-
CTBI TPAaKTYIOT KaTerOpMIO I'OCYJApPCTBEHHOIO Cy-
BepEeHNTeTa, IPOU3BOAA HaJl 3TUM KpaeyroIbHbIM
KaMHeM He3aBUCUMOCTU U CAMOCTOSTEIbHOTO pas3-
BUTHA Pa3HOOOpasHble ONBITHL Takoil JerkoBec-

8 Tam xe.

HbII1 TTOZIXOJ] MOXKET, KaK IIPeJiCTaB/IACTCS, ChI'PATh
C COBpeMEHHBIMM T'OCY/lapCTBaMI 3MYI0 IIyTKY, He-
3aMeTHO ITIPEeBPATUB UX B JJOMMHVOHBI, IOTYIHEH-
HbIe BOJIe MeHee JIeTMKATHBIX 1 60Jiee HAIIOPMCTBIX
maprtHepoB. [lo-BupuMoMy, mHomo6HOe oOnaceHye
3aCTaBM/IO YYaCTHUKOB KOHCTUTYIMOHHOTO CO-
BEIJaHVA, IIPY BCeM PasHOOOpasuy MX B3ITIALOB,
IPVMHATD €IVHCTBEHHO BEPHYI0 (HOPMYITy 3allMThI
TOCY[ApPCTBEHHOTO CYBEPEHUTETa, 3aKPEeNuB B CT. 67
KoHcTuTyIMm nonoxeHne o 3aljyuTe rocyAapcTBOM
CBOETO CYBEPEHUTETA U TepPUTOPUAIBHOI 11e/I0CT-
HOCTH. «JleiicTBMA, HAallpaB/IeHHbIe Ha OTYY)XJeHMe
vacTy Tepputopun Poccuu, a TakKe pU3BIBBI K Ta-
KM JIeICTBUAM He JOIycKaoTcs» (1L 2.1. cT. 67)°.
CooTHolleHNe CyBepeHNTeTa 1 FOPUCAMKIINN Ta-
KOBO, YTO BTOPas IPENCTABIAETCSA OHOI U3 IPaHell
Iopunyeckoit popmsl mepsoro. IIpu atom, 4To6s!
He IyTaTbCA B TEPMMHAX, OTPAaHUYMM Ja/IbHEIINIA
aHa/IN3 paMKaMM TaKOTO MOHMMAHA OPUCIUKIINY,
KOTOpOe OTHOCUTCA K cdepe npaBocyaus. Tepmun
«IOpUCAVMKIVSI» (71at. jurisdiction) Gepet cBoe Ipo-
UCXOXKJIeHNe U3 PUMCKOTO IIPAaBOBOTO CIIOBAaps 1
O3HAYaeT «IIPAaBO CY/a OCYLIECTBIATb CBOK B/IACTb
B OTHOIIEHMN JieNl OIIpefieleHHOi KaTeropui»; 3TO
TaKKe «CyfeOHasd KOMIIETEHINA, IOACYFHOCTb» .
TepMuH B TaKOM 3HaYeHMY YHOTPEOIIANICA POCCHIt-
ckumy mpaBoBemamy [Taranies 1902:286-287]"
U ObUI BOCHPVHAT COBETCKOI HOPUAMYECKOI Tep-
MUHOJIOTHEN', a BIOC/IENCTBUY — COBPEMEHHbIMM
poccuiickumu opuctamn®. IIpu aTom Bo Bce Bpe-
MeHa eMKOe IOHATHE «IOPUCAUKLVSA» B 3HAUYEHUM
«IIOJICYZHOCTDb» BKJIIOYA/IO B Ce0s pasHble COCTaB-
JIAIOIYe: BBIEAMN TOACYAHOCTh TPAKTAHCKYIO,
YTOJIOBHYIO I BOCHHYIO'Y; TeppUTOpUAIbHYIO, Orpa-
HUYeHHYI0, npousBopHyo [Tarannes 1902:286-
290]; HaIMOHA/IBHYIO, MEXIYHApOLHYIO, Iapa-
JIEIbHYI0, IMYHYI0, 00sA3aTenbHyo 1 np. [IoHATHO,
4TO IIPU HOAOOHOM pPasHOOOpas3myl TepPMUHOB He-
06X0fMMO OIIpeleNUThCA, O KAaKOJl MMEHHO OpUC-
IVIKLIMM UZIeT pedb, TeM Oojiee 4TO COBpEeMEHHbIE
TONKOBAHMA 3TOTO TePMUHA 3a4aCTYI0 HANPAMYIO
CBsA3aHBI C 60jIee 0OLIVMIA, ITIOOATBHBIMI ITPABOBBI-
MM KaTerOpUsAMM, TAKUMM KaK «CyBEepEHUTET», «He-
3aBJMICYMOCTD», «CAMOCTOSITE/IBHOCTD».

® KoHctutyuma Poccuiickonn Oepepaumm ot 12 aekabps 1993 r. — CnpasoyHo-npagosas cucmema KoHcynemanmlintoc. [o-
ctyn: http://www.consultant.ru/document/cons_doc_LAW_28399/8c6502533e28841baf74c1068f88b162a5e9b4ea/ (nata

ob6paLyeHus: 18.08.2020).

19 Cm.: JIaTMHCKMI CnoBapb OPUANYECKMX TEPMUHOB 1 BbipaxeHuid. M.: ®eHmkc. 2000. C. 148.
" Cm.: Bpokrays 1 ObpoH. SHumKnonegmuecknii cnosapsb. T. 47. CM6. 1898. C. 114.

12 Cm.: COBETCKMI SHUMKNOMNegmuecknin cnosapb. M.: CoBeTcKas sHUMKnoneama. 1987.C. 1577.
3 lWymunos B.M. MexdyHapooHoe npago: y4ebHuk. M.: fOctnuma. 2018. C.31-34.

* Cm.: Bpokrays 1 3¢poH. SHUMKnoneguuecknin cnosapb. T.47. CM6. 1898. C. 120-122.
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b. Bonpoc HauyoHanbHOM HOPUCAUKLUN B €r0O
TPAaKTOBKE POCCUIICKMMM IOPUCTAMM VIMeeT KakK Obl
7Ba M3MEPEHMA: TO, KaK POCCUIICKas I0pUMYecKast
HayKa U [IPAKTUKA BOCIPMHUMAIOT «BTOPXKEHME» B
Hallle Hall¥OHAa/JIbHOE I0PUAMYECKOe IIPOCTPAHCTBO
IPAaBOBBIX AKTOB, BK/IKOYas CyHeOHble pelleHNs
MHOCTPAHHBIX (B TOM YMC/Ie MEXYHAPOIHBIX) MH-
CTUTYTOB; U TO, KaKas I0pUyecKas cuia nmpujaer-
CA peIleHNAM U NOCTAHOB/IEHUAM COOTBETCTBYIO-
VX POCCUIICKMX YUPEXZAeHUiT (3aKOHOHATeTbHBIX
OpPTaHOB, CYAOB, C/IEiICTBEHHBIX OPTaHOB I T. JI.).

JlaHHasA KaTeropys OOBIYHO CBA3BIBACTCA C OIN-
CaHHOJ BbIlle TPAKTOBKOJ HAl[MOHAJbHOIO CYBe-
PEHNTETa, IOCKOIbKY KONIN3MA HOPM PasIUyYHbIX
HallMOHA/IbHBIX IIPABOBBIX CUCTEM, @ TAKXKe KOHKY-
peHIMA MOCNefHUX C HOPMaMU MEeXIYHapOJHOro
IpaBa WM PeLIeHVAMY MEXIyHAPOHbIX CyleOHBIX
OpraHOB He MOXXeT OBITb paspelleHa 6e3 yCTaHOB-
7leHMsA ¥ TIOHMMAHMA MePapXuyl BIACTHBIX IOJIHO-
MOUNII TOCYAPCTB ¥ MEX/1YHaPOIHBIX MHCTUTYTOB,
T. €. TeX II0/IHOMOYNIL, KOTOpble COOTBETCTBYIOT I'Pa-
HUIIAM TOCYIAPCTBEHHOIO cyBepeHuteTa. Hexoro-
pble NIPaBOBEbl MIYT Aabllie, pacCMaTpUBasi Tep-
PUTOPUAIbHYIO IOPUCAMKIINIO B Ka4eCTBE OIHOTO 13
IJIaBHBIX MHCTPYMEHTOB IIPOJIBIYKEHM s HAllMIOHAIb-
HBIX MHTEPECOB Ha ME&XX/YHAPOJHOII apeHe.

Bot Kak onpefenAIoT «<HallOHAIbHY0 IOPUCHUK-
LJ10» aBTOPHI JoKnafa «HalyonanbHas opyuciyK-
IMA: KypC Ha KOHKYPEHTOCIOCOOHOCTD IIPaBOBOI
cucrembl Poccum»: «B TpaguuyoOHHOM, KOHCTUTY-
IYIOHHOM IIPaBOBOM KOHTEKCTE OHa (FOPUCAVKIVIA. —
A.K.) ocMBICTMBaeTCsl Kak arpubyT IpaBOBOIL CH-
CTeMbl, /IeXalllell B IPaHMIIaX KOHKPETHOIO TOCy-
flapCTBa WM COZIPY>KeCcTBa ToCyapcTB». M TyT ke
aBTOPBI CTABAT 3a/ja4y CO3/JAHNA MHOTOCTOPOHHETO
MexaHusMa «obecredenust 3¢QexTUBHOCTI poOc-
CUIICKOI IOPUCAMKLUN», €€ «TPAHCTEepPUTOPUAIb-
HOCTV» W «TpaHCrpaHM4HOCTM» [HaumoHampHas
fopucaukiys...2019:9]. Takylo axkTUBHYI pOJb
HALlMOHAJIbHOI IOPUCAUKIMMN ClIeflyeT IIpU3HATDh He
BIIOJIHE XapaKTEpHON J/I IPaBOBOV NOKTPMHBI 1
HpakTuKU. Ml Bpsj i HaiifieM rae-nmnbo 3a pybe-
’KOM aHaJIOT¥ CTOJIb NIPUHIVUIINAIBHOTO GOPMYIN-
pOBaHMA 3aJjauy 110 IPOABIKEHNIO HALIOHA/IbHOM
OPUCIVKINY, T. €. IPEeXJle BCEro HaIMOHAa/IbHbIX
CyZieOHBIX IIpOLeAYp, NPaBUI, HPAKTUK (IIOCKONb-
Ky, KaK HU TPaKTYyIiTe, OPUCAUKLINA — 3TO NOACY]-
HOCTb U BCe, YTO C Hell CBA3aHO), a TaKXKe JJOKTPU-
HbI, IPABOBBIX IPUHIMIIOB ¥ MHCTPYMEHTOB 1 T. [I.
Harmun 3apy6e>xHble Kommern 00bIYHO IIPOCTO KOH-

> MNMoppobHee cm.: [Jlexe 2011].
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CTAaTUPYIOT JOCTOMHCTBA CBOUX IIPABOBBIX CUCTEM,
CBOETro 3aKOHOJATE/NbCTBA, IIPaBOIPUMEHNTENbHON
MPAKTUKM, HO He CTPEMATCA «HACTYNATb» II0 BCEMY
IPaBOBOMY (PPOHTY C LeNbI0 JOMVHVPOBAHMA Ha
MEeX/YHapOJHOM I0PU/ITYECKOM IPOCTPAHCTBE.
IToBTOpMM, TaKas 1Lielb He CTAaBUTCA OTKPBITO,
OfIHAKO Ha IPaKTMKe IPOMCXOAUT MMEHHO 3TO —
arpecCcHBHOCTb HAlIMOHANbHBIX CUCTEM, 3KCTep-
PUTOPUAIBHOCTD UX OTHEIbHBIX 3/IEMEHTOB IIPO-
BO3IJIALIAIOTCA 3aKOHOJATENbHO U TOflep>KMBa-
I0TCA CYLIECTBYIOLIEN HOPUAMYECKON IIPAKTUKOMN.
Vicropnyeck KOHKYpEeHIMS IIPaBOBBIX CUCTEM,
KaK IIpaBMUJIO, CBOJM/IACH K COPEBHOBAHMIO KOHTH-
HEHTAJIbHOM U aHITIOCAKCOHCKOJ IIPABOBBIX TPAU-
Luit. B coBeTckme BpeMeHa CylecCTBOBaa elle OfHa
IpaBOBas CUCTEMA — COLMAIUCTUYECKasd, KOTopasd
OCMBIC/IMBA/IACh IIPaBOBEAMM, BK/II0Yas 3alaIHbIX,
KaK CaMOCTOSITe/IbHasA, BO MHOTOM €C/U He IPOTH-
BOIIO/IOXKHAs, TO HABEPHAKA CYLIECTBEHHO OTINY-
HasA oT obeux 3amafHbIX cucteM . B mambHeitnieM
007IbIIast YaCTh CTPAH MUPOBOIL COLMATINCTUYECKOI
CHCTeMbI 0TKa3a/1ach OT COIMAINCTUYECKOrO TIPaBa,
nepepaboTana cBOe 3aKOHOJJATE/IbCTBO B COOTBET-
CTBMU C 3aIIaIHOEBPOIEIICKMMM 00pasnaMu 1 BO-
I/Ia B COCTAB CTPAH C KOHTMHEHTAIbHON CUCTEMO.
Mckmoyenne cocraBuna Kwurajickas Hapopnas
Pecny6nuka, rje cOXpaHAOTCA OTAEIbHbIE /IeMeH-
Thl COLMAINCTUYECKOI IIPaBOBOI Tpasuiym (Tpe-
JKJle BCEro, BEPXOBHAsA CU/IAa IAPTUIHBIX JOKyMeH-
TOB, X03AJICTBEHHBIX IVIAHOB Pa3BUTHA 1 T. I1.), HO 11
OHa aKTMBHO B3aJMMOJIE/ICTBYET C JPYTMMMU CTpaHa-
MM B 9KOHOMIYECKOIT cdepe, mpucrocabmnpas cBoe
3aKOHOJATeNIbCTBO K OOLIENIPUHATBHIM IPABOBBIM
crangapram u npasunam [BPVIKC...2015:191-197].
BMmecTe ¢ TeM 1cYe3HOBEHME COLMATNCTIYECKON
CUCTEMBI He YCTPAHWIO IPO6/IeMy COIepHUYeCTBa
PasIMYHBIX IPABOBBIX CUCTEM, 3a4acTyl0 MHTep-
IpeTUPYEMYI0, KAaK KOHKYPEHIMIO I0PUCAMKLINI, a
JUIIb MOAMGUIVPOBAIO ee, ePeHecs aKLeHT Ha
B3aMIMOJIEJICTBYE HAIMOHA/IbHBIX M MEXJYHapof-
HBIX OpUCIVKLMIL. XOTA fAABJE€HNE TaK Ha3bIBAEMOI]
TPAHCTPAHMYHOCTY IOPUCAUKINIT COXpaHAETCA, U
3TO TIpeXK/ie BCEro KacaeTcs MOfIX0fia K IOPUCAUKIINI
aMepPMKAHCKMX I0PUCTOB M aMEPUKAHCKIUX CY/I0B.
Ha eBpomeiickoM KOHTMHEHTE OCHOBHOI T€O-
peTndeckoit 6a3oii 3aIUThl HAIIVIOHAIBHON HOpIC-
AMKLIMM BBICTYHasa KoHUenuus Long Arm Statute
(«3aKOH JUIMHHOI PYK!»), HOAKPeIIABIIAsICSI BO3-
MOXKHOCTBIO JI0Ka3aTb CUIY CBO€Hl HOPUCAUKLINH,
ecm ToTpebyeTcs, BOOPY)KEHHBIM ITyTeM, He B3U-
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pas Ha IBYCTOPOHHNE M1 MHOTOCTOPOHHME COITIa-
nreHuA. Eije B Havaze IPOILIOrO BeKa M3BECTHBIN
pycckmit mpaBoBef, Ipodeccop meTepOyprckoro
Yuusepcurera H.C. Taraniues B cBOMX JIeKIMAX
HOAPOOHO ONNUCaN KOUIM3UM HAIVMOHAIBHBIX M
MEXIYHAPOJHLIX HOPM YTO/IOBHOTO 3aKOHA IIpU-
MEHUTEIbHO K CaMbIM Pa3HBIM YTOMOBHBIM JIESHU-
AM, Y>Ke TOT[ia OTMedas MCKIIOUUTENTbHO JKeCTKYIO
HO3MINIO AHITIMICKUX ¥ aMEePUKAHCKUX IOPUCTOB,
OTCTaMBaBIIMX MPVMHINUI TEPPUTOPMANTBHOCTM B
OTHOIIEHNM IIPECTYIUIEHWiI, COBEPUIEHHBIX TI'PaXK-
JlaHAMJ 3TUX CTPaH 3a pybexxoM (T. e. HEHMOACYH-
HOCTY 9TUX IPaXX/JjaH MHOCTPaHHBIM cyaam) [Taran-
neB 1902:283-366]. B eBpormeiickoM mpase 110 Mepe
Pa3BUTHUA COBPEMEHHBIX MEXXIYHaPOHO-IIPAaBOBBIX
MHCTPYMEHTOB, TIOMOTAIOMINX TIPOSICHUTD BOIIPOCHI
IOpUCAVKIVY (KOHBEHIVM, COI/AIIeHNs, MOMOXKe-
HIISI MeXXYHAPOJHBIX CYIeOHbIX OPraHOB), CUIOBbIE
MeTOJbl OTOIIY Ha BTOPOJ IIJIaH, YCTYIIMB MeCTO
6oree LMBUIN30BaHHBIM (OPMaM B3aMOOTHOILIIe-
Huit'. Tlo aToMy >Xe IyTu UeT IpaBOBOe Peryiu-
poBaHue BOIIPOCOB BbIOOPA IOPUCANKIINI B MEXKY-
HAPOJHBIX 9KOHOMIYECKMX OTHOIIEHNAX B CTPaHAX
C aKTMBHO pa3BUBAIOLIENCA 5KOHOMMKON, Ife LIN-
POKO CTUMYIUPYIOTCA PasHOrO pPOJa peruoHalb-
HbIe U MeXXPEeTMOHaIbHble (POPMbI COTPYHNYECTBA
(mpexpe Bcero, IIOC n BPUKC), Tpebyromue co-
BpeMeHHbIX, 3QQPEKTUBHBIX CPEJCTB paspelieHns
CIIOpPOB [Larusson 2020:85-98; Lim 2020:99-112;
Mandelbaum 2020:113-144].

B. OToro Henb3sA ckasaTb O HOKTpUHE ¥ IIPAK-
ke CoenuHenHbix IlITaToB, I7ie Kak pas cuaoBas
HO3NIMA PelleHNA CTIOPOB O IOPUCAMKINN, XOTb I C
HEKOTOpOil MoauuKareil, JOXKIIa 10 COBPeMeH-
HOCTH, OTIPEeie/INB MOAIXOf], AMEPUKAHCKUX CYAOB K
npo6eMe 3KCTepPUTOPMATIBHOTO NENCTBUA X pe-
mennit. «CIIIA ceropgus, — numer B.M. lllymnnos, -
IJIaBHBIII HOCUTENb MEX/[YHApOIHO-TIPABOBOTO HU-
riumsMar [lymmnos 2017:74-75].

B ¢opmupoBanue amepuKaHCKON KOHIEIIIINN
TEepPUTOPUANBHON OPUCAUKLINY OCHOBHOM BKIAJ
BHEC/IM CIIEIVIA/TUCTBI 110 KOHCTUTYLMIOHHOMY ITpa-
By. OTO He CTy4alfHO, HOCKO/NbKY MMEHHO 13 TeKCTa
yeTplpHaziLiaToit nomnpaBku B Koncturyumnm Co-
efuHeHHbIX IIITaToB BHITEKAIOT KOHIIENTYa/lbHbIE
OCHOBBI TaK Ha3bIBA€MOTO HaJJIeXKalllero Ipolecca,
KOTOpbIE TIO3BOMIN/IN HOCTIe TOCTVKEHNA KOMOHMel

He3aBJMCHMOCTY OCBOOOAUTBCS OT OPUTAHCKUX ITpa-
BIJI BeleHNA Tpolecca. B manpHeiieM sTi OCHOBBI
OBL/IN CYLIECTBEHHO pacIIMpeHbI”.

B peanbHOCTM CHOpBI O HOPUCAMKLINM IIPHOO-
peTalT, KaK IIPaBUIO, COBEPLUIEHHO NPaKTUYeCcKu
XapakTep, ¥ BIMAHUE aMEPUKAHCKOI JOKTPUHBI, a
TaKke BO3MOXXHOCTb «BOOPY)XEHHOI PYKOI» 3Ty
JIOKTPUHY OTCTOATh B CaMBIX Pa3HBIX 0OCTOATEND-
CTBaX MeEXIOCYHAapCTBEHHOr0 OOILIeHNA Heb3s
HeflooleHuBarb. [loaToMy aHanmM3 aMepUKaHCKON
KOHIIETILMY I0PUCVKIINY, B TOM 4UCTIe B MeX/yHa-
POJHBIX OTHOLIEHUAX, NPEACTAB/IACTCA BeCcbMa II0-
ne3ubM. IOpupnueckas goxrpuna CIIA paspabora-
/1a JOBOJIbHO C/IOKHBIN I MHOTOOOPA3HBIIl apceHar
HOIXOMOB U pelleHnit K mpobneMe OPYUCANKINN,
KOTODBIil, B IPUHLIUIIE, OTPaXkaeT MCTOPUIO 9KOHO-
muueckoit akcraHcuy CIIIA Ha MMPOBBIX pBIHKaX,
COIIPOBOXX[ABIIEICA AKTMBM3ALMEN UX BHEIIHEN
HOJIUTUKY, PACTYHIMM TONUTUYECKUM BJIMAHUEM
Y CTpeM/ICHMEM K ITI00a/bHOMY JOMUHUPOBAHMIO.
AMepUKaHCKasd  IOPUCOMKLMOHHASA — KOHLEIIVA
BKJIIOYAeT B cebs TaKue MOHATHA, KaK «MUHIMAJIb-
Hble KOHTaKTbl», «IjelleHallpaB/IeHHOe IIONafiaHye
IO FOPMCAUKLIVION, «00Iast» 1 «KOHKPeTHAs» I0pUC-
AVIKIVIM, <HETIOMepHas» IOPUCIVKLVA U T. [I.

AMepMKaHCKMe Cy/Jbl MCIIONb3YIOT 3T PasHOO-
OpasHble JOKTPUHA/IbHbIE, HOPMATUBHbIE M IIPAK-
Tdeckre (OPMYIIBI, COTEepIKAIyecss B KOHKpeT-
HBIX CyZieOHBIX fienax (IpeljefieHTax) /I pelleHns
COOTBETCTBYIOLIMX fle/, B TOM 4YUC/Ie C y4acTueM
uHoctpanues. [Tpu aToM 3ameTuM, 4TO HU B Of[HOM
MEeX/TYHapOJHOM COIVIALIeHNN 110 BOIIPOCAM KOJLINU-
s3un ropucaukumit CoenuHenHble IlITaThl yyacTus
He TIPUHUMAIOT. XapaKTepHO TAKXe, YTO CyAeOHble
pellleHus, Ha KOTOpble B HacTosillee BpeMs OIupa-
eTCsA aMepUKaHCKas CyheOHas IpaKTUKa, IPUHU-
MaJiChb OY€Hb JABHO, MX IIONIOXKEHVA HOCAT SBHO
apXaNM4HbIil, JAJIEKUIT OT COBPEMEHHOCTH XapaKTep.
V, TeM He MeHee, TaKue IIpelLiefleHTbl COXPAHAIOT
CBOIO opuamdeckyio cuny. Hambonee nnrepeceH B
3TOM CMbIC/Ie IpyuMep Tak HasdpiBaemoro Alien Tort
Statute - 3aKOHOmATENBHOIO aKTa M OCHOBAHHBIX
Ha HEM MHOTOYMC/IEHHBIX Cy[eOHBIX IpelLieleHTOB,
IpUMeHeHMe KOTOPbIX BbI3bIBAET, IIOXKaNYil, camMble
KapK1e CIIOpbl Cpefil aMePUKAHCKUX IOPUCTOB B
CBA3Y C OYEBUJIHO YPE3MEPHOI CTEeIIeHbI0 IIOIUTH-
3MPOBAHHOCTH JJAHHOT'O IIPMHINUIIA.

6 Hanpumep, cm.: KOHBEHLMA O IOPUCAUKLUM 1 NPVBEAEHNN B UCMONHEHNE CYAeBOHbIX PELLEHWIA MO rPaXAaHCKMM 1 KOM-
Mepyeckum fenam (KoHseHuwa JTyraHo) oT 16 ceHTAGpA 1988 r.; KoHBEHLWA O PUCANKLMN 1 NMPUBEAEHNM B UCTONTHEHNE CY-
Le6HbIX peLleHunii Mo rpaXkaaHCKNM 1 KomMepyeckum aenam (bproccenbckan KOHBeHLsA) OT 7 ceHTAOpA 1968 r,; KoHBeHuuA
OOH o npr3HaHWN 1 NPUBELEHNMN B UCTIONTHEHNE MHOCTPAHHBIX apOUTPaXKHbIX peLueHunii oT 10 nioHA 1958 T.

7 MNMoppobHee cm.: [KnnwwH, PoseHwTeinH 2018: 60-64].
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B 2015 1. B Hpto-Vopke, Ha cobpanuu New York
Bar Association peiicTByOIMM CyAbeil Armenid-
1yoHHoro cyga 2-ro okpyra CIIA X. Kabpanecom
Obl1a mpounTaHa ek «Bosnepxkarbes ot cyxpe-
HIIT», KOTOPYIO IIOTOM Hareyarasl XypHan «Poccusd
B 17100a/1bHOI onuTyke» [Kabpanec 2016:136-150].
B cBoell nekumm cynbs fenaeT HECKOIbKO IIpUMe-
YaTe/IbHBIX 3asABJ/IEHNII, KOTOpble XapaKTepU3YIOT
0COOEHHOCTM BOCIPUATUA aMEPUKAHCKVIMU IIPO-
(beccroHaNbHBIMM OPUCTAMM, B TOM YNUC/Ie U Hau-
0osee TIPOrpecCUBHO MBICIALIMMU U3 HUX, 3ajjad,
CTOAIIMX IIepell aMEPUKAHCKON HOPUCIIPY/EHIINEN,
TaK CKasarh, B MUpoBOM Macmrabe. «B HacTosmee
BpeMs, - yTBepx/aeT KabpaHec, — oT rpakgaHCKOro
¥ YTOJIOBHOTO IIPaBa JI0 3aKOHOB B cdepe Ipas ye-
JI0BEKA aMePUKAHCKOe IIPaBO PErynmpyeT JesATenb-
HOCTb B PasHBIX 4acTAX 3eMHOro0 Iapa». «C TOYKM
3pEHNA YaCTV aMEePUKAHCKUX IOPUCTOB, — IPOJO/I-
XKaeT OH, — aMePUKAHCKMe 3aKOHbI He 3HAKT Ipa-
Hu1p. «Ho npumMeHeHMe aMepyKaHCKIX 3aKOHOB 3a
py0OexoM, — IpuU3HaeT OH Jajiee, — CKOTb3KMUIL Ty Th»
[Kabpanec 2016:137-138].

VcTopus BO3HMKHOBeHMA (eHOMEHa IOf, Ha-
3BaHNEM «9KCTePPUTOPMATbHOE JIefiCTBIE aMepH-
KaHCKOTOo IIpaBa» BKparle Takosa. Eme B 1789 r,,
onbsgHeHHasa npuMepoMm Ppanuumu, Mononad
aMepMKaHCKas pecnyOiayka IpuHANa 3akoH «O
IIPABOHAPYIIEHNAX B OTHOLIEHUN MHOCTPAHHBIX
rpaxpan» (Alien Tort Statute, cokpamenno ATS;
oH Taxxe HasbiBaerca Allien Tort Claims Act, co-
kpauteHHO ATCA), KOTOpBII CTa/l 4acTbIO II€PBO-
ro Cyne6Horo AKTa, a caM TEPMUH «IKCTEPPUTO-
PUaNbHOCTb» B OTHOIIEHUM JIE€VICTBUA PELICHUI]
aMepUKaHCKUX CYHoB mosiBuacs B 1812 1. 6maro-
fapsi GopMynupoBKe OJHOTO M3 peuieHunt Qene-
panbHoro cyna CIIIA. 3akoH 11 COOTBETCTBYIOLINIT
HpelefieHT ObUIM Ha HEKOTOpOe BpeMs 3a0BIThI,
M 3TO INIPaBMIO He INPUMEHANOCh, BOIPEKU II0-
IBITKAM OT/IE/IbHBIX CYfiell YICIIONb30BaTh B CBOMX
pemennsx 3akon 06 ATC. Bonee toro, B 1909 1.
Bepxosusiit Cyp CILIA cuen He0OXOAIMBIM U3/IATh
BEPIMKT, IPAMO 3alpelalolinii IPUMEHATb aMe-
puKkaHckoe mpaso 3a pybexxamu CIIA. ITosBunocs
TaK Ha3bIBaeMoe IpaBuao Xonmca (1o MMeHN Cy-
JIbYI), VIV TIPABUJIO TePPUTOPUATBHOCTHU, KOTOPO-
ro aMepMKAHCKUe CYAbl IPUEP>KUBANUCH ITOYTH
COPOK J1eT, 10 1945 r., Korga oayH u3 defepanbHbIX
CYZOB BBeJI B IOPUAMYECKIIT 00MXON «IIPaBUJIO HO-
CTIeCTBUI» — HMPUHINUII IKCTEPPUTOPUATBLHOCTI
pelleHNiI aMepUMKAaHCKMX CylOB B TeX Cilyyasx,
KOT/]a JIeICTBMA MHOCTPAHIIEB 3a Py6eXXOM MOTYT
IPUBECTU K NAryOHBIM IIOCTEACTBUAM /IS MHTe-
pecos CIIIA.

Moscow Journal of International Law « 4 . 2020

I. Ha pmene mpumenenme ATS ropasgo mmpe,
odunmanbHOE OCHOBaHME OOpaljeHVsI aMepyUKaH-
CKMX CYHOB K HAaHHOMY IIpeliefleHTy CBOAMTCA K
OOBABNIEHNIO TOTO W/IM VIHOTO TpecTyIUIeHus (zo-
CIIOBHO tort — 9TO HENMKT, T. €. IpaBOHApYILIEHHUE,
HaHoOCsAIlee Bpef, IOCTPAiaBLIeMy OT HEro JIMILY)
HApYLIAIOLWUM «IIPAaBO HALMII», T. €. MeXJYHapoJ-
HOe MpaBO 110 TEPMUHOJNOTUM, NPUHATON amepu-
KaHCKMM IopuAndeckuM cnoBapeMm. Kak mpasuio,
TaKOBBIMM IIPU3HAIOTCA TaKXKe JIOObIe MeiiCTBUA,
HapylIaliye TpaklaHCKMe IpaBa, IPK CaMoll M-
POKOJ TPAaKTOBKE STOTO IOCIeAHEro (heHOMeHa.

JInA MOACHEHMA JAHHOTO IOJIOXKEHWS OOBIYHO
HPUBOJAT XpecToMaruitHoe fieno Filartiga vs. Pena-
Irala, o6cTOsTENIBCTBA KOTOPOTO CBUAETENIbCTBYIOT
0 TOM, YTO JIBa ITaparaaiina, npoxxusatomiye B CIIIA,
B 1980 1. 06paTi/IMCh B MOMMUIIO 110 IOBOJAY IIPECTY-
IwieHnit (ToXuIeHne, yOuincTBo), COBEpIIEHHbIX B
[TaparBae HeKOTOpOe BpeMs Hasaj ObIBLINM L1epoM
HOMMIVM, TaKKe MPOXMBABIIMM K TOMY BpeMeHM
Ha Tepputopun CoexnHenHbix IllraToB. Amepu-
KaHCKIIL CyJ, alle/UIANVIOHHOV MHCTAHLIMY MPUIIET
K BBIBOZ[y O BO3MOXKHOCTH PacIpOCTPAHNUTD CBOIO
IOPUCAVKINIO Ha JJAHHOE [0 IOf, IPeIoroM Ha-
pyleHns GyHaMeHTaIbHbIX IPaB, lepedeHb KOTO-
PBIX COmep>KUTCs BO BceoOueit fekmapanmy mpas
veroBeka 1948 1. C Tex mop mecsATKM HOJOOHBIX pe-
IIeHN OBUIM THPAKUPOBAHBI aMEPUKAHCKVIMMU CY-
mamu [Conn 1981:878-881].

B mocnenHme rofpl aMepyKaHCKUe CyAbl He pas
npuMensu ATS B KOHKypeHTHOIT 60pbbe co cBOu-
MM COIO3HMKAMM — 3allafHBIMM KOPHOPALMAMMA 110
HPEJITIOrOM 3KOTOTMYECKMX VY VHBIX HapyIIeHMII,
[IONYILIEHHBIX 3TMMI KOPIOPAIMAMY Ha TEPPUTO-
pUAX, JIeXKAIMX B COOTBETCTBUM C TPaJVI[IOHHBI-
MM KAaHOHAMN BHe aMePUKAHCKON IOPUCHAMKINY,
4TO BBI3BIBAZIO OOOCHOBAaHHOE BO3MYIIEHME KaK
eBPOIIeICKIX, TaK ¥ aMePUKAHCKIX I0PUCTOB. OKC-
HepThl He pa3 yKasbIBa/lM, YTO B pe3y/nbTaTe Mac-
CUPOBAHHOTO IIPMMEHEHMs 3TOTO IpaBMUIa, a IO
cytu toro camoro QenepanpHoro 3akona 1789 r.,
CIHIA ocyulecTBIAT HOMUTUKY HEMPUKPBITOTO
fopupnyeckoro nmiepuamiama (repmuH X. Kabpa-
Heca). «CIIIA ocTaloTCs efMHCTBEHHOI CTPaHOI B
Mupe, pacCMaTpuBaolell IOfL0OHbIE VICKM», — 3a-
ABNAET CyAbsA. — «B mocnenHue mATH €T TeHJeH-
1A M3MEHMIACh B MOJIb3y HMPUHIUIIA TEPPUTOPU-
a/bHOCTI», — mpopomkaer Kabpanec [Kabpanec
2016:138]. Tak, B 2013 1. B gene Kiobel vs. Royal
Dutch Shell Bepxosubiit Cyp CIIA orpanmunmn feit-
CTBME aMepUKAHCKOTO 3aKOHA aMepPMKAHCKOI Tep-
puTOpMet, eCI MHOe pelleHNe He IPYMeT CBOUM
crienanbHbIM akToM Konrpecc CIIA. B peanbHo-
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CTH, TIpaBfa, 0Ka3anoch, 4to Bepxosubiii Cyp CIIA
JUIIb HOATBEPAMT TNIPUHLIMII «3KCTEPPUTOPUAIID-
HOCTI», CHaO/[VIB MEXaHU3M €ro IPYMEHEHUs J0-
OaBJieHeM 0 HeOOXOVIMOCTY YKPEIUTh aKT «IOpU-
AMYECKOro VIMIepManu3Ma» akKTOM MMIIepuaai3Ma
HOIUTNYECKOTO.

«Ha camom pene, - go6asnser cynps Kabpawnec,
BUJIUMO, IIpM3HABass HENENOCTb YTBEPXK/IEHHOI
BepxoBubiM CymoM KOHCTPYKLMM, — IpMMEHEeHue
3akoHoB CIIIA 3a mpememamMm aMepUKaHCKOI Tep-
puUTOpMHM TPAMO IPOTUBOPEYMUT IPMHLMUIIAM Ca-
MOYIIpaB/JieH!s U camoonpepenenns, koropble Co-
enviHeHHble 1IITaThl IPOABUIAIOT 110 BCEMY MUPY».
«[IpaBo, - mpofo/KaeT OH, — 3TO JMIIb OJMH U3
MHCTPYMEHTOB, ¥ OOBIYHO He CaMblil Ty4IUNi, /s
JIOCTYDKEHMS HAIMOHA/NbHBIX Uernei» [Kabpanec
2016:143-144]. He BbI3bIBa€T COMHEHUII, YTO CYZibI
BOOOIIEe Heb3A PAacCMAaTPUBATh B KayeCTBe BHEII-
HEIONUTNYECKMX areHTOB, IIOCKONIbKY OHM ITPU3Ba-
HBI CTTY>KUTb 3aKOHY, @ He BHEIIHEI IOUTHKE.

Hpyroe fmeno, 4To IpYMEHEHME pEIIeHNI aMe-
PMKAaHCKUX CY[IOB Ha TEPPUTOPUM TPETbUX CTPaH
IPONUCXOAUT B paMKaX, TPaJULMOHHO IPUHATHIX
B MEX/[yHapOJIJHOM IIpaBe U BHYTPEHHeM 3aKOHO-
flaTelIbCTBE COBPEMEHHBIX Tocypapcts. IIpomeny-
pbl MCIIONHEHNUA peIIeHU)! MHOCTPaHHBIX CYJOB
Ha TepPUTOPUM CTPaH, IPUCOESVHUBIINXCA K CO-
OTBETCTBYIOLIYM KOHBEHIVAM, [JABHO M XOPOLIO
usBectHbl'. CyllecTByeT M pasBUBAETCA COOT-
BETCTBYIOI[asA [JOKTPMHA MMIUIEMEHTALMN Cype0-
HbIX pemleHnii. Takad IpakTMKa IIpUMEHAETCA
B Poccun, B Hell 00s3aTeNIbHO y4acTBYIOT HAIMO-
HaJIbHbIE CY/ibl, KOHBEPTUPYIOLIME pelIeHNs CYLOB
VHOCTPAHHBIX B HAIMOHAJIbHBIE CyHeOHBbIE IOKY-
MEHTBI, Je/CTBYIOLe HA OCHOBAHMM POCCUIICKMX
nporeccyanbHbIXx HOpM. [logo6Has IpakTuka cy-
eCTBYeT U B cTpaHax - uneHax EC, u B MHBIX To-
cymapcrBax’’.

5. 3akmroueHue

He BbI3bIBaeT COMHEHMs, 4YTO pasBUTHE
Poccun B o6o3pumom 6OynyijeMm He OymeT mpo-

CTBIM KaK C I7I00Q/IbHOI TOYKM 3peHMsA, TaK U B
IUIaHe BHYTPEHHMX IIPOLECCOB, NPUCYIIUX 3TO-
My paspurtuio. CyliecTByeT MHEHMe, YTO BCA CU-
cTeMa MeX/IYHapOJHbIX OTHOIIEHUI yCTpOeHa
TaK, 4YTOObI 00eCIeYnTb MPEeUMYyIlecTBa OFHNUM
cTpanaMm 3a cuer apyrux. «[lop BHeumrHuMm J10-
CKOM UIVIBWIM3AIMM, — MNIIET aMepUKaHCKUIL
nonurosor Pobepr Kamnan B kuure “Mects reo-
rpadun’, — COKPBHIT TeMHBII MUP YeTOBEYeCKUX
CTpacreit, ¥, TAKUM 00pa3oM, LIeHTPAIbHbIM BO-
IPOCOM MEXYHAPOLHON IOUTUKN JJIA pean-
CTOB CTOMUT CIEAYIOLINIT: KTO KOMY YTO MOXeET
cmenatb» [Kamman 2015:48]. TaxuM BbIBOZaM
HO/UTONIOTOB HEe OYEeHb XOYeTCHA BepUTb, a I
TOTO, YTOOBI XIMIa HaJeXJa Ha IOffep)KaHue
6oree MM MeHee CIIPaBENINBOrO 1 6€30I1aCHOTO
MMPOIIOPSANIKA, HeOOXOAVIMO, Ha HAIl B3I/IAM, CO-
BMECTHBIMU YCYIVIAAMM BCEX YYACTHUKOB MEXTY-
HApOJIHBIX OTHOIIEHUII COXPAaHATb 3a IIPaBOM,
KaK HaIlMIOHA/IbHBIM, TaK U MeX/JYHAapOLHBIM, TO
MeCTO, KOTOPOe OHO IIPHOOPerIo 3a BpeMs 9BOJIIO-
LIVIM 4€JI0BEYECKOro 00IIecTBa.

[l peweHus aToit 3ajja4y HEOOXOLUMBI CO-
IJIACOBAaHHBIE YCWIMA IIPaBOBENOB M HOPUCTOB-
IPaKTMKOB PasHbIX CTPaH, OOMEH OIIBITOM, CO-
BMECTHBI/I aHA/IN3 Pa3INMYHbIX HAI[OHATbHBIX
U MEeXJ[YHAPOJHBIX OPUANYECKNX CTaHHAPTOB,
MHCTUTYTOB U o6pasioB. Heobxopumo Takxke
KOHIIENITya/IbHOe ~ OOHOBJICHNE  HOPUANYECKIX
IpPeICTaBIeHNII O BO3MOXKHOCTAX YHU(UKALNY,
B3aMIMOIIPOHMKHOBEHN HAIMOHA/IbHBIX 3aKOHO-
JlaTeNbCTB, OOHOBJIEHME CAMOTO IOPUANYECKOTO
A3bIKA, KOTOPBIIl BO MHOTVX CIy4asAx IlepecTaer
OBITh YHMBEpPCAJIbHBIM JM IIOHATHBIM U VCIOJb-
3yeTcs HO-pasHOMY IOPUCTAaMM PasHbIX CTPaH 1
CIIeLMaINCTaMM  MeX/[YHapOJHbIX OpraHM3aIVIi
U yupexxpeHuit. 9To — 6onbluasg ¥ KpONOTINBasA
paboTa, HO OHa IIOJTHOCTBIO COOTBETCTBYET TOMY
aTally, Ha KOTOPOM HAaXOJATCSA HalMOHAJIbHbIE
IPaBOBBIE CYCTEMbI, MEXK/IYHAPO HbIE OTHOLICHM S
1 00CTY>XKMBAOILIAA VX CUCTEMa MEXKIYHAPOIHOTO
npasa.

8 Cm.: borycnasckuin M.M. MexdyHapoOHoe yacmHoe npago. 2-e n3g. M.: MexxgyHapoaHble oTHoweHus. 1982. C. 287-325;
Mex0yHapooHoe npago: y4yebHUK 0713 akademuyeckoeo bakanaspuama. B 2 yacmsx. Y.1. NMop pen. A.H. BoinerxkaHuHa. 3-e n3g,.

M.: fOpanT. 2018. C.271-290.
% MopgpobHee cm.: [EPUKC... 2015:144-155].
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BCINTOMOTIATEJIbHbIE NMPOLUECCDHI
OBbPA3OBAHUNA HOPM
MEXOYHAPOOHOIO BO34YLWUHOIO
MPABA: AKTYAJIbHbIE BOIMPOCHI
TEOPUUN U NMPAKTUKHA

BBEJEHME. B konmexcme cyuwjecmsytowieti 6 ome-
UeCtneeHHOLl Mex0yHAPOOHO-NPAaBoeoLl OoOKmpuHe me-
OpUU «COZNIACOBAHUST BOTIb» U HA OCHOBE COBPEMEHHOIL
NPaKMuKU 20cy0apcme u MeioyHapoOHbIX ABUAUUOH-
HbIX OpeaHu3ayuti, npesicde 8cezo, MesxdyHapooHoti op-
eanuzauuu epascoanckoti asuavuu (MKAQ), 6 cmamoe
PACCMAMPUBAIOMCS BCHOMOZAMETIbHbIE NPOLEecChl 00-
PA30BAHUS HOPM MEHOYHAPOOHO20 BO30YUIHO20 NPABA
Kax wacmo 00uie20 npouecca co30aHus Hopm OaHHOU
ompacnu.

MATEPWAJIBI 1 METO[IbI. Mamepuanom 0ns uc-
C71e008aHUST ABTIIOMCA 002080pbl 8 0011ACMU MeHOY-
HAPOOHO20 BO30YULHO20 NPABA, PE3OMIOUUU U OOKYMEH-
mot IKAO, mpyovr poccutickux u  3apybexcHoix
10pUcmos-meioyHapooHuxkos.  Memodonozuueckyio
0CHO8Y UCCTIE008AHUS COCMABUMU 00UieHAYHblE U
UACMHOHAYYHble Memoobl NOHAHUS (Ouanekmude-
CKUil, CPABHUMENILHO-NPABOBOL, Memoobl aHanusa u
curmesa, 0e0yKuuu u UHOYKUULL).

PE3YJ/IbTATDBI UCCIIEHOBAHMA. B pesynvmame
NpoBedeHH020 UCCTIE00BAHUS Peulerbl Credylousue 3d-
Oauu: (1) uemko cucmemamu3uposaHo éce MHo2000pa-
3ue aKkmoe, peuseHuii u 00KyMeHmoe (8Ko4as MHO20-
uucnenmvle  doxymenmo.  VIKAO),  kacaroujuxcs
0esamenvHOCMU MeXOYHAPOOHOTL epaxcianckoil asua-
UUU U NPUHUMAEMBLX UTIU YINEEPHOAEMBIX 6 PAMKAX

64

BCIOMO2AMETILHBIX NIPOUECCO8 HOPMOOOPAZ0BAHUS UL
6 Kauecree 6CHIOMO2AMENbHbIX cpedcme 071 onpeoderie-
HUS MENOYHAPOOHO-NPABOBBIX HOPM; (2) YCaH067IeHO
npaxmuueckoe sHaerue, KOMopoe UMerom yKa3auHvle
6CIOMO2AMETIbHbLE NPOUECCHl HOPMOOOPAZ0BAHUSL NPUL
CO30aHUU HOPM MENOYHAPOOHO20 BO30YUIHO20 NPABA;
(3) svisiBnIEHDL COBPeMetitble NPOOTEMBL U NPEOTIOHeHbL
B03MOJNCHbLE MY COBEPUIEHCINB0BAHUS NPOUECCA HOP-
MO06OPA308aHUS 8 MENOYHAPOOHOM BO30YUIHOM Npase
¢ yuemom unmepecos Poccutickoti Pedepavuu u mesxn-
OyHAPOOHO20 ABUAUUOHHO20 COOOULECTNBA 6 UETIOM.

OBCYJKIEHME U BbIBOIDbI. Ouenusas cyuse-
cmeytoujue Ha ce200HAUWHUI OeHb BCHIOMO2AMENbHDbLE
npoueccol 00pa308aHUs HOPM 8 MeNOYHAPOOHOM 803-
OYUIHOM 1PABe, MOHCHO OMMEMUIMb, 4O OHU 00CHa-
MOUHO OUHAMUUHDBL U XOPOUIO YHUINbIBAIOT COBPeMEH-
Hble peanuu Pazeumus MUpo6oLi asUaul U uHmepeco.
pasnuunpix zocyoapcme. Mexwdy mem 8 nocnedtee spe-
M (cyost no desmenvrocmu MIKAO u 0pyeux mexcoyHa-
POOHBIX ABUAUUOHHBIX OP2AHU3AUULL) 8 MENOYHAPOO-
HOM 8030YUIHOM Npase NPOUCXOOU nepeHoc MHOZUX
CYUAECBEHHDLX NOTIONEHUIL U3 00S3AMENbHbIX aKIMOo6
8 pexomeHoamenvHvle akmol U 0oKymeHmol; K momy
JHe 20CY0apcmea OMCMPAHTIOMCS OM YHACHUS 6 Npo-
yeccax Hopmooopasosarus. Hamemusuiuecs menoen-
UUU YNpOUeHUS U YCKOPEHUS IMUX NPOUECCO8 MOy
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UMeMb BecoMa He2amueHble NoCIe0CMBus 07 UHMme-
pecos camuix 20cyoapcme, 00CmuueHUs eOUHO00PA3US
npasus, cmaxoapmos u npouedyp, Kacaousuxcs oes-
MenLHOCHU MeNOYHAPOOHOLL 2PANOAHCKOL ABUAUUU,
u 8 umoze Oaxce c030aeamv yepo3y 6e30nacHocmu 1no-
JIEN08 80 BCEM MUPe.
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THE SUBSIDIARY RULE-MAKING
PROCESSES IN INTERNATIONAL AIR LAW:
CURRENT ISSUES OF THEORY AND

PRACTICE

INTRODUCTION. Within the context of the theory
of ‘the concordance of the wills of States’ developed in
the Russian doctrine of international law and on the
basis of the contemporary practice of States and in-
ternational aviation organizations (in particular, In-
ternational Civil Aviation Organization (ICAO)) the
author examines the subsidiary rule-making processes
in international air law as the integral part of the whole
rule-making process of this branch of international law.
MATERIALS AND METHODS. The present re-
search has been conducted on the basis of internation-
al air law treaties, the resolutions and documents of
ICAO, as well as the works of Russian and foreign inter-
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national law experts. The methodology of the research
is based upon general scientific and special methods,
including dialectical method, methods of analysis and
synthesis, deduction and induction, comparative legal
method.

RESEARCH RESULTS. On the basis of his research
the author has been able to achieve the following re-
sults: (1) detailed and precise classification of all acts,
decisions and documents (including, in particular, nu-
merous ICAO documents) concerning the activities of
international civil aviation and adopted or approved
within the framework of the subsidiary rule-making
processes in international air law; (2) defining the
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practical importance of these subsidiary rule-making
processes within the context of the whole rule-making
process of international air law; (3) discovering current
problems of the rule-making process in international
air law and proposing possible ways of its improve-
ments in view of the interests of the Russian Federation
and international aviation community as a whole.

DISCUSSION AND CONCLUSIONS. After ex-
amination of the subsidiary rule-making processes
currently existing in the international air law it can be
concluded that these processes are rather dynamic and
well take into account the contemporary development
of global aviation and the interests of different States.
At the same time, the recent trends within ICAO and
other international aviation organizations towards
simplification and acceleration of such rule-making
processes by way of shifting many substantial provisions
from mandatory into non-mandatory acts and docu-
ments or through limitation of the States’ participation
in these processes can negatively affect the States’ inter-
ests, impede the achievement of universal uniformity in
regulations, standards and procedures and, eventually,

1. BBemenue

BUALMS TPeCTaBisieT co60il BBICOKOTEX-

HOJIOTMYHYI0, OBICTPOPACTYIYI0 U Iepe-

IOBYI0 OTPAC/b, UIPAIIYI0 BaXKHENIIYIO
pO7b B I7106a/bHOI S9KOHOMUYECKOI [1esTe/IbHOCTIA.
PasBuTiie JAHHON OTpPACM HA BCEM HPOTDKEHUU
XX cTOnmeTHs MPOUCXOIUTIO CTPEMUTETbHBIMY TeM-
[aMI: BCErO JIMIIb HECKOMbKO MeCSTUIETUII Hpo-
II/I0 C MOMEHTA TIePBBIX II0/I€TOB BO3[YIIHBIX CY/I0B
[10 TIpeBpaleHys aBuanyn B apdexTnBHOe 1 3a4a-
CTYI0 He3aMeHMMOe CPEACTBO OBICTPOIl TPAHCIOP-
TUPOBKY [ACCAXXMPOB, TPY30B U PEIIEHNsT MHOTUX
IPYTUX 3a/5a4 TOCYapCTBa 1 9KoHOMuKM. Ha coBpe-
MEeHHOM 3TaIle TPaK/JaHCKasl aBUALVISI TAK)KE aKTHB-
HO Pa3BMBAETCs C NMPUMEHEHMEM HOBBIX TEXHOIO-
ruit. 910 TpebyeT OT FOCYAAPCTB U MeX/TYHAPOTHBIX
OpraHM3aIMil HEOTIIOKHOTO PeLIeHNs HOBBIX I BCe
6oree CIOXKHBIX IPO6/TIeM B 00/IACTM MOBBILIEHNS
YpOBHsI 6€30MacHOCTY MO/IETOB, YIIPABIEHUS BO3-
LYIIHBIM JBIDKeHMeM 1 obecriedenns sddexTus-
HBIX U CTabWIbHBIX IIEPEBO30K Ha INIOOATBHOM,
perroHasbHOM U HAIMOHA/IBHOM YpoBHsX. HecMo-
Tps HA OTPOMHBIE SKOHOMIYECKIIE U MHbIE TPYAHO-
CTH, KOTOpBIe Ha CETORHSAIIHNUIT [JeHb VICIIBITbIBAET

even jeopardize the global aviation safety.

KEYWORDS: international civil aviation, sources of
international air law, International Civil Aviation Or-
ganization (ICAO), international aviation organiza-
tions, international standards, recommended practices,
procedures for air navigation services, resolutions-rec-
ommendations, ICAO global plans, regional air navi-
gation plans, aviation safety
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must not be attributed to any institutions and enti-
ties, with which the author was affiliated or is cur-
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aBUATPAHCIIOPTHAsA OTpac/ib M3-3a OTpaHUYEHUI],
CBSI3aHHBIX C KOPOHABUPYCHOJN INaHfeMueil, MOX-
HO He COMHEeBaTbCsd, 4TO TIPakKAaHCKas aBUALUU
He YTPaTUT CBOe BaKHelllllee 3HaUeHle B KayecTBe
CpefcTBa TPAHCIIOPTa ¥ HEOTbeM/IeMOI COCTaBIIA0-
1[eil MMPOBOJ 9KOHOMMYECKOI CUCTEMBI, 8 00BEMBI
MeX/IYHapOJHbIX aBMAIlepeBO30K 4Yepe3 KaKoe-TO
BpeMs NIPOOJDKAT CBOJ TOCTYTaTeNbHbIl pocT. Co-
[7IaCHO OlleHKaM MeXIyHapOofiHOl OpraHM3aLun
rpaxpanckoit auanuu (VIKAO), B HacTosIee Bpe-
MsA NPOUCXOAUT aKTMBHOE BHEJpeHVe HOBBIX TeX-
HOJIOTMII B 00/1aCTM ad9pOHaBUraLuy, obecreyeHns
aBMAIMOHHOV 6e30MacHOCTI ¥ 00ydYeHMs aBUalLi-
OHHOTO IIepCOHa/a, paclIMpseTcs MCIONb30BaHMe
0ecIMIOTHBIX aBMALMOHHBIX CUCTEM I Pas/iny-
HBIX TPaXXJAHCKIX Iefieit’.

BelmeykasaHHble 06CTOATENbCTBA, CBA3aHHBIE C
pasBUTHMEM ¥ COBPEMEHHBIM COCTOSIHMEM aBMALU-
OHHOJI OTpAc/y, He MOTYT He BIMATH Ha CIIOCOOBI
IIPAaBOBOTO PETYIMPOBaHM MeXIOCYAAPCTBEHHBIX
OTHOIIEHUIT B OO/IACTM MCIIO/NB30BAHUSA BO3JYIL-
HOTO IPOCTPAHCTBA U JeATeIbHOCTU I'PaskaHCKOM
aBMallMM, a TaKXKe Ha IIPOLIeCChl CO3[aHUA HOPM
MeX/IYHapOJHOTO BO3JYIIHOIO IIpaBa, KOTOpbIE,
KaK IpefCTaB/sAeTCs, B HEKOTOPOI CTeleHU, YHU-

' World Civil Aviation Report. Vol. 3. Montreal. 2019. P. 34, 140, 188, 219.
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KaJIbHbBI ¥ XapaKTepPU3YIOTCA C/IeAYIOWIMI 0COOeH-
HOCTAMI:

- COKpallleHJe CPOKOB I YIIpOIIeHMe ITpoLiec-
ca CO3aHUA ¥ U3MEHEHMA HOPM MEX[[yHapOHOTO
BO3JIyILIHOTO ITPaBa;

- IIMPOKOE Y4acTye BBICOKOKBAIU(PUIUPO-
BaHHOTO 9KCIIEPTHOT'O COO0IeCTBA B paspaboTke 1
06CY>XZIeHMN HOPM MeXIYHapOZHOTO BO3YIIHOTO
paBa;

- cbaaHCMpOBAaHHOE COYeTaHUe B IPOLiec-
Ce PerymMpoBaHusA AeATEeNTbHOCTY MEeXAYHAPOITHOI
TPaK/JAHCKOJT aBMALIUM IOPUYECKY 0053aTeTbHBIX
HOPM C aKTaMJ, HOCAIIMMY PeKOMEHIaTe/TbHBII Xa-
paxTep.

BmecTe ¢ TeM, HapsAfy ¢ BBbILIENEPEYNCIICHHbI-
MM 0COOEHHOCTSMM, IPOLeccy 06pa3oBaHyisi HOPM
MeX/JYHApOJHOTO BO3[IYIIHOTO IIpaBa HPUCYIN 1
obuiye 4epThl, XapaKTepHbIe JI1 HOPMOOOpa3oBa-
HMA B MEX/JYHapOJHOM IIpaBe B LeloM. B oreue-
CTBEHHOJ MEXJYHapOJHO-IIPAaBOBOM NOKTPUHE, U
B YaCTHOCTI, B pa60Tax I'V1. TynkuHa, oTMevaeTcs,
4TO «IIpOIlecC 06pa3oBaHysi HOPM OOIIEro MeX/y-
HapOJJHOTO IIpaBa BK/II0OYAeT OCHOBHbIE IPOIIECCHI,
K KOTOPBIM MBI OTHOCUM Te CIOCOOBI 00pa3oBaHms
HOPM, B pe3y/bTaTe 3aBeplieHNsA KOTOPBIX IIOSAB-
JIAETCA MEX/[YHApOJHO-TIPaBOBasd HOPMa, a TaKxkKe
BCIIOMOTATe/IbHbIe IIPOLIECCHI, KOTOPbIE ABJIAITCA
OIpeJie/IeHHBIMY CTaJMAMM MIPOLiecca CTAHOB/IEHNA
MeX/YHApOJHO-TIPaBOBOJl HOPMbI, HO KOTODBIE,
OffHAaKO, 3TOT IIpoljecc He 3aBepmaioT» [TyHKuH
2000:75]. B cmygae ecmm mpoiecc HOpMoo6paso-
BaHVA 3aBepILIACTCA IOABIEHNMEM MEeXIYHAPOITHO-
IPaBOBOV HOPMBI, NOCTENHASA HAXOJUT CBOE BBI-
paKeHMe U 3aKpeIlIeHNe B OIpefieieHHON (opme,
VIMEHYeMOJ1 MICTOYHMKOM MeX/YHapOJHOTO IpaBa.
CreoBaTe/IbHO, UCTOYHUK MEXIYHAPOLHOIO IIpa-
Ba, BBICTYIAsA B KayecTBe (OPMBI CYyILleCTBOBAHMNA
HOPM MEXIYHapOIHOIO IpaBa, IPENCTaB/IAeT CO-
0011 KOHEYHBIN Pe3y/IbTAT IPOLIeCCa UX CO3/JAHNSL.

B cBoto ouepepnb, 1A YCTAHOBIEHUSA TOTO, BO3-
HMKJIA M B pe3y/IbTaTe Ipoljecca HOpMoobpa3oBa-
HJMA HOPMa MEX[[YHAapOHOTO IIpaBa, HEOOXOZUMO
OIpefie/IUTh OCHOBHBIE IIPM3HAKM, OT/IMYAIOLINE ee
OT COLMAJIbHBIX, TEXHNYECKUX HOPM M KaKUX-TN00
IpaBWI, He HOCAIIMX HOPMATUBHOTO XapakTepa.
[Tonoxxenns o61eil TeOpuy IpaBa ¥ TEOPUM MeX-
JIYHapOJJHOTO IIpaBa II03BOJIAIOT CHOPMYINPOBATH
CTIelyIolI/ie TPU3HAKM, KOTOPBIM JIO/DKHA COOTBET-
CTBOBATb MEX/[yHApOJHO-IIPaBOBast HOpMa:

1) ¢dopmanpHas onpeneIeHHOCTb HOPMBI, Ha-
IIPaBJIEHHOJ Ha PEry/IMPOBaHME OTHOIIEHNIT MEXY
CybbeKTaMy MEX[yHApOJHOTO IIpaBa;

2) obsa3aTenbHOCTD (TopUaMYecKas Cuma) st
Cy6'beKTOB MEXYHAPOTHOTO IIPaBa;

3)  o6muit xapakTep HOPMBI, KOTOpast HO/DKHA
OBITb pacCYMTaHA HA HEOIIPele/IeHHOE YMCIIO CITyYa-
€B, a He TIPeJCTaBIATh CO00il MHAMBUAYAIbHOE pe-
IeHme’.

Taxum 06pa3oM, Kak 1 B MEXX/JYHAPOJHOM IIpaBe
B 1IeJIOM, €C/IU B pe3y/IbTaTe Ipolecca HopMoobpa-
30BaHMA BO3HNMKAET HOPMa MEXIYHapOJHOIO BO3-
JIyIIHOTO ITPaBa, COOTBETCTBYIOLIAsA BBIIIEIepeyrc-
JIeHHBIM TIpM3HAKaM, OHa 3aKPeI/IAeTCS B OfHOI 13
bopM — MCTOYHMKE MEX/[YHAPOJHOTO BO3/IYIIHOTO
npaBa. B Tex e cmyvasx, Korja HOpMa MeX[yHa-
POIHOrO BO3AYLIHOTO IIpaBa, OTBEYAOLIas BCeM
yKa3aHHBIM ITPU3HAKaM, He BO3HMKAET, a CTb JINIIb
Kakoe-/bo pereHe (aKT), He sAB/sAIIeecs 00s13a-
TeIbHBIM /IS TOCYAAPCTB ¥ MHBIX CYO'BEKTOB MEX-
[lyHapOJHOTO IpaBa, MOXXHO TOBOPUTb O He3aBep-
IIMBIIVXCA CTAVAX IIPOLiecca HOpMOOOpa3oBaHuM,
HOCAIIMX BCIIOMOTaTe/IbHbIN XapaKTep.

Kak mpepcTaBisercs, BbILIEN3TOXEHHBIN IOJ-
XOJ] K aHa/lM3y mpoliecca CO3JaHNsA HOPM U MCTOY-
HMKOB MEX/YHapOJHOTO BO3JYLIHOTO IIpaBa IIO-
3BOJIA€T, OCHOBBIBAACh HA COBPEMEHHOI IMpPaKTUKe
TOCYApCTB ¥ MEX/YHAPOAHBIX OpraHu3aiuit (1pe-
xpe Bcero, IKAO), pents crepyroniye 3aaqn:

- bomee YETKO CUCTEMATM3MpPOBATh BCe
MHOroo6pasye akToB, peleHNiT 1 JOKYMEHTOB, Ka-
CAIOIVXCA JIeATeIbHOCTY MeXIYHApOIHOM TIpax-
JTAHCKOII aBMALIUM, BBIJE/IMB IIPY 3TOM Te, KOTOpbIe
ABJIAITCA OPUANYECKN 00A3aTebHBIMI JJIA TOCY-
IAPCTB, U Te, KOTOpble He HOCAT 0053aTe/IbHOTO Xa-
pakTepa;

- chopmynmpoBarh 6oree TOYHbIE ¥ IIPaK-
TUYeCKN OPUEHTUPOBAHHBIE PEKOMEHJAIMM A
TOCYZIJapCTB II0 IOBOAY MX JIEICTBMII B OTHOILIEHWMN
YKa3aHHBIX aKTOB, PEIeHNil I JOKyMEHTOB, BK/IIO-
Yas MHOTOYMC/IeHHbIe ToKyMeHThI VIKAO;

- BBIABUTH NPOOTEMBI ¥ IPEIOKUTb BO3-
MO>KHbIE ITyTI COBEpLIEHCTBOBAHMA IIPOIlecca HOp-
MOOOpa3oBaHMsA B MEXAYHAPOLHOM BO3[YLIHOM
IpaBe ¢ yueToM nHTepecoB Poccuiickoit Peneparumu
¥ MEeXIYHAapOJHOrO aBMALMOHHOIO COOOIecTBa B
IIE/IOM.

Bompocsl, Kacawomyecss MICTOYHUKOB MeXIyHa-
POIHOrO BO3[IYIIHOTO IIPaBa, TO €CTb Pa3NTNMYHbIX

2 Cm., Hanpumep: [Kypc mexagyHapogHoro npasa... 1989:24-29; Jlykawyk 1997:112-124; O6uwan Teopus rocygapcTsa. ..
1998:213-218; YepHuueHko 2014:81-101; BenbaAmnHoB 2015:555-569].
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¢bopM, ¢ HOMOLIBI0 KOTOPBIX 3aKPEIUIATCA HOPMBI
3TOM OTpaciu, yKe ObUIM HOAPOOHO MCCIeHoBa-
HBI B Hallleil penbipyineil myomkanuu [bartanos
2020:64-90]. B pmanHOW cTaTbe BHMMaHME OyHeT
CKOHLIEHTPMPOBAHO HAa aKTaX, PELICHUAX ¥ VHBIX
JIOKYMEHTaX, IPVHMMAaeMbIX (yTBEep>KaeMbIX) B
paMKax TaK Ha3blBaeMBIX BCIIOMOTATeIbHBIX IIPO-
11eCCOB HOPMOOOPa30BaHNUA WM B Ka4ecTBe BCIIO-
MOTaTe/IbHBIX CPEICTB IS ONpeleIeHNs MeXIyHa-
POIHO-IIPaBOBBLIX HOPM.

Bce a1t aKThI ¥ JOKYMEHTBI, IPUHUMAaeMble VTN
yTBEp>KlaeMble B PaMKaX BCIIOMOTAaTelbHBIX IPO-
11eCCOB HOPMOOOPa30BaHNUA WM B Ka4ecTBe BCIIO-
MOTaTe/IbHBIX CPEACTB /IS OIpefe/ieHNsA MeXHy-
HapOJIHO-IIPABOBBIX HOPM, XapaKTepU3YITCHA TeM,
4TO CaMM 10 cebe OHM He COlepKaT HOPM MeXIyHa-
POIHOTrO BO3/IYIIHOTO IIpaBa 1, CIe[0BATE/IbHO, He
ABJIAITCA OPUANYECKN 00A3aTeNbHBIMI AJIA TOCY-
IAPCTB U VIHBIX CYOBEKTOB JAHHOI OTPACcu. AKTbI
¥l JOKYMEHTBI, IPYHIMAaeMble WM yTBEep)KIaeMble B
paMKax BCIIOMOTATe/IbHBIX IIPOLIECCOB HOPMOOOpa-
30BaHNA WU B Ka4eCTBe BCIIOMOTATEeIbHbIX CPEICTB
JULA ONIpefie/ieHN s MeXXyHapOIHO-IIPaBOBBIX HOPM,
BBITO/IHAIOT JIB€ OCHOBHbIE QYHKIINIL:

1) mpencTaBIAT €000 NIPOMEXYTOYHBII
aTall B Ipoliecce 06pasoBaHMsA HOPM MEXYHAPOJ-
HOTO BO3[YLIHOTO IIpaBa; c(OPMYIMPOBAHHbIE B
HJIX TIOI0KEHMA B TOM VIV IHOM BJJie MOTYT BOWTH
B COCTaB MEXJIYHAaPOJHO-IIPABOBBIX HOPM U HAWTH
3aKpeIUieHne B MEeXAYHAPOIHBIX CTaHAAPTaX WK
VHBIX VICTOYHVMKAX MEXIYHAPOZHOTO BO3JYIIHOTO
paBa;

2) ABIAIOTCA BCIOMOTATeIbHBIM, HO Hepef-
KO OYeHb BRXHBIM CPEJICTBOM, UCIIONb3YEeMBIM A
TOJIKOBaHNA ¥ INIPUMEHEHUSA MEeX[YHapOJHO-TIpa-
BOBBIX HOPM, COAEPXKAIIVXCA B MEXTYHAPOTHBIX
CTaH/]apTaX MM VHBIX MCTOYHMKAX MEXYHapOf-
HOTO BO3JJYILIHOTO IIpaBa.

OrcyTcTBUE OPUANYECKOIT 0043aTeNbHOCTH aK-
TOB 11 JOKYMEHTOB, IIOAB/IAIOIINXCA B PAMKaX BCIIO-
MOTaTe/IbHBIX IIPOLIECCOB HOPMOOOPa3oBaHMs, OT-
HIOJb He O3HAYAET, YTO OHM HE MOTYT OBITH JOBO/IBHO
3 PeKTUBHBIM PETYIATOPOM PA3INYHBIX BOIIPOCOB
JIeATeIbHOCTY TPKIAHCKON aBYALMY U VICTIONb30-
BaHNA BO3JYIIHOIO IpocTpaHcTBa’. OpfHAKO, Kak
HOZYEPKMBACTCA B MEX[YHApOJHO-IIPABOBON M-
Teparype, B&XKHO He CMeLIMBATh (PaKTUYECKYIO fIeil-
CTBEHHOCTDb IIOJIOOHBIX aKTOB U JJOKYMEHTOB C UX
IOPUANYECKOI 0053aTeNIbHOCTBIO. [IeliCTBEHHOCTD
HOPMBI KaK TaKoBas He JeNaeT ee KpULMIecKOIl.

Hanpumep, «MopanbHble HOPMbI B psfie CIydae
ABNAITCA Oojee [eICTBEHHBIMM, YeM HEKOTOpbIE
0pUMYEeCKOe HOPMBI, HO OHIU IPOJO/DKAIOT OCTa-
BaThCsl MOpanbHbIMU HopMamu» [TyHkun 2000:158;
Shaw 2008:117-118]. Takum 06pasom, HecMOTpsI Ha
TO, YTO aKThl ¥ JOKYMEHTDI, ABJIAIOLIMECS Pe3y/bTa-
TaMJ)l BCIIOMOTaTe/IbHBIX IIPOLIECCOB OOpa3oBaHMA
HOPM MEX[YHAapOJHOIO BO3JYLIHOIO IIpaBa, He
HOCAT IOpUAVYECKN 00A3aTe/IbHOTO XapaKTepa, X
IPaKTUYeCKoe 3HaYeHMe /I Perya1poBaHusA COOT-
BETCTBYIOIIMX MEXIOCY/JapCTBEHHBIX OTHOIIEHUI
He/lb3s HeJJOOL|eHNBATh, U IOTOMY YYeT MHTEPECOB
M MAKCYMAaJIbHO BO3MOYKHOE y4acTye roCylapCTB B
UX HO/ITOTOBKE UT'PaeT BaXKHYIO POJIb.

JIMeHHO B CBeTe M3/IOXKEHHBIX OOLIMX 3aMeya-
HMI OYAyT pacCMOTpeHbI MPMMEHAIOIVeCs Ha ce-
TOJ{HAIIHNII IeHb BCIIOMOTATe/IbHbIE TIPOLIeCChI 00-
pasoBaHMA HOPM MEXJYHAPOJHOIO BO3JYLIHOTO
IpaBa U PasNMyHble BCIOMOTATe/IbHbIE CPefCTBa
YCTQHOBJIEHUSA 3TUX HOPM.

2. Pesonromyi 1 peKoMeHaII MeXIYHAPOTHBIX
ABMAIIVIOHHBIX OPTaHU3AIUIT

MexpyHapoHble aBMAL[IOHHbIE MEKIIPABU-
TeIbCTBEHHbIE OPTaHN3ALNY IPUHIMAIOT PEKOMEH-
ALV 110 IIMPOKOMY KPYTY BOIIPOCOB, BXOZAIINX B
cepy mx xommereHuun. Cpemyt MeXTYHapPOTHBIX
aBMAIVIOHHBIX OpPraHM3aluii 0co60 ClefyeT Bbije-
nmuth VIKAO, 4bs JesATenbHOCTh B 00acTy Tpaxk-
JIAHCKOJI aBMALMM HOCUT IJIOOA/NbHBIA M YHMBep-
CaJIbHBII XapaKTep KaK B reorpapuieckoM CMbICIIe,
TaK U B OTHOLIEHUY PETyIMPYeMBIX ¥ pacCMaTpyBa-
€MBIX €0 BOIIPOCOB.

Opranst IKAO - mpexpe Bcero, Accambriess u
CoBeT — IPMHNUMAIOT PE30JIIOLUN M PeKOMEH ALV,
B YaCTHOCTH, 110 CJIEAYIOIUM BOIPOCaM MeXIyHa-
POIHOTO BO3/[YLIHOTO IIpaBa:

1) perymipoBaHue MeXJYHapOZHON aspOHa-
BUTALVN 1 0becriedeHie 6e30IacHOCTY HOJIETOB;

2) 9KOHOMMYeCKyue (KOMMepYecKue) acleKThl
JieATeTbHOCTY BO3AYIIHOTO TPAHCIIOPTA;

3) yHu}MKauMA TPaBUT  MeXTYHAPORHBIX
BO3/IYIIHBIX IIEPEBO30K;

4) 3amura TPAXJAHCKON aBMALMM OT aKTOB
HE3aKOHHOTO BMEIIIATe/IbCTBA B €€ JIeATeIbHOCTD;

5) ympouieHne GpOpManbHOCTEN HPU MEX[Y-
HapOJIHbIX BO3/YIIHBIX IEPEBO3KaX;

6) coBMecTHOe (VHAHCHUPOBAHME adPOHABMU-
Tal[IOHHOTO O0CITy)XKMBaHIS;

3 06 3¢pdEeKTVBHOCTY BCMOMOraTesibHbIX MPOLECCOB HOPMOOOPA30BaHMsA B PEryNMpOBaHNN OMNpefeieHHbIX OTHOLIEHNN
cm., Hanpumep: [Hagemann, Huddleston Skees, Thierer 2018:97-118].
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7)  WCIONb30BaHMe ITI0OAIBHBIX CITY THUKOBBIX
TEXHOJIOTWII 1A Lie/Iell CBA3Y, HaBUTalluy ¥ OpraHu-
3aLM BO3JYLIHOTO /IBVDKEHNS;

8)  BOIIPOCHI TEXHMYECKOTO COTPYAHNYECTBA U
TEXHMYECKOIT TIOMOLIM B 06/1aCTV MeXYHAPOJHO
IpaXk[JaHCKOJ aBMaLNN;

9) oxpaHa OKpy)Kaloljeil Cpefpl OT BPELHOTO
BO3JE/ICTBIUA TPAKAAHCKOI aBUALIVIN.

CooTBeTcTBYOIME PEKOMEHALMY, Kacalollye-
€ A9POHABUTALIMY M MEX/[YHAPOJHOIO BO3/YILIHO-
rO TPAHCIOPTA, TAKXKE IPUHMMAITCA PA3TUYHBIMU
CIeIMaTM3MPOBAHHBIMM  COBENIaHMAMM (aspoHa-
BUTALIVIOHHbIE ¥ BCEMUPHblE aBMATPAHCIIOPTHbIE
KoH]epeHIVM, KOH(epeHIIM BBICOKOTO YPOBH 110
0e30I1aCHOCTY IOJIETOB U JIp.), IPOBOAMMBIMI IO
arupoit IKAO c yyacTieM ee rocyfjapcTB-4/IeHOB.

Pesomtorin Accambnen VIKAO MmoryT 3arpa-
TMBaTh KaKMe-TO OT/le/IbHble BOIIPOCHI MEXIOCY-
IAPCTBEHHOI'O COTPYAHMYECTBAa B OONACTU Tpaxk-
JAHCKOJ aBUaLMM: HAaIpuMep, 3alljuTa 3aIucen 1
[laHHBIX, MMEIIVX OTHOLIEHME K paccief;OBaHMIO
aBMAIMOHHBIX IIPOMCILIECTBMIT'; MpU3HAHME aTTe-
CTalUM TPEHa)KePHBIX YCTPOWCTB MMUTALUM IIO-
JIeTOB’; pelleHKe MpobreM KnbepOe3omacHOCTH B
TPaK[JAHCKOJ aBMALMN®; COTPYAHUYECTBO C Peru-
OHA/IbHPIMU OPraHM3ALMAMU M PErMOHATbHBIMU
OpraHaMM Ipak[jaHCKOI aByanuu’ u T. 1. Takxe pe-
30/TIOLIMM MOTYT IIPefCTaB/IATh c000it 6oee obmime
aKTbl, YCTaHAB/IMBAWIVMe Ba)XKHble HaIlpaBJIeHM:
pesarenbHocTy VIKAO: Hanpumep, pesomonysa A40-
4 «CBopiHOe 3asB/IeHNE O IIOCTOSTHHON IIONUTUKE
VKAO n cBAI3aHHBIX C Heil IpaBMIaX, KacaloIXcs
HETIOCPEICTBEHHO a3POHABUTALNMIN®; Pe30TIoA
A40-9 «CBopmHOe 3aABIeHNE O MOCTOSHHON IIOIN-
trike VIKAO B 06/1acTV BO3[YLIHOTO TPAHCIIOPTa»®;
pesomonnsa A40-19 «CBogHOe 3asABJIeHNE O OCTO-

siHHOV TommTHKe 1 npakTuke VIKAO B o6mactu ox-
paHbI OKpy>Karoleit cpefbl. CrcTeMa KOMIIEHCALN
Yl COKpAIlleH!A BBIOPOCOB YITIepOfa /A MeXIyHa-
ponnoit aBuanyy (CORSIA)»" u T. 1.

MexnyHapopiHble aBMAIVIOHHbIE OpTaHU3aLUM,
bYHKIMOHMPYIOLYe HA perroHanbHOM ypoBHe (EB-
poreiickasi KOHpepeHIMs TPaXKJAHCKON aBMALNY,
EBpomeiickas opranusaiys 1o obecredenuo 6e3o-
nacHocTy aspoHaBuranyn (EBpokonTtpons), Abpu-
KaHCKasg KOMICCUA TPaXJAaHCKON aBmanyy, Jlatu-
HOAaMepUKaHCKasA KOMMCCHA TPKITAHCKOI aBUALN
¥ Jp.), TAKKe NPMHMMAKOT MHOTOYMC/IEHHbIE PEKO-
MeHJAINy, af[pecCOBaHHbIe MX TOCY[ApPCTBAM-dIe-
Ham''. DTN peKOMeHJaIMy MOCBSAIEHBl OpraHu3a-
IIMIOHHBIM, TEXHNYECKIM, SKOHOMIYECKMM ¥ MHBIM
BOIIPOCaM JIeATeNbHOCTY TPAKHAHCKON aBUALMK
COOTBETCTBYIOIETO PeroHa.

B HeKOoTOPBIX 3apyOeKHBIX MEXXIYHAPOZHO-IIPa-
BOBBIX ICCTIEOBAHNAX DPE3ONIOLMAM 1 pPeKOMeH-
fALMAM MeX[YHApPOIHBIX aBMAIMOHHBIX OpTaHu-
3aumii, 1 B 0COOGHHOCTH pe3oymonusaM Accambien
MKAO, npunmucpiBaroT oOpUAMYecKue KadecTsa,
KOTOPBIX OHM He MMEKT JM KOTOpble, IO CYIile-
CTBY, He IIPeJyCMOTPEHbl YUPeAUTENTbHbIMY aKTa-
MM 3TUX OpraHmsanmit. Tak, 10 MHEHMIO JJOKTOpa
1. XyaHra, pe3omoLymn 1 pekoMeHaam Accambien
JMKAO moryT nopoXx/aThb IpaBoBble 00513aTe/NbCTBA
[Huang 2009:187]. AHanorn4Hol MO3UINYU B OTHO-
IIEHVM Pe3OMIOLMIT U peKoMeHpaumii Accambien
MKAO wuHorpma npupiep>kuBaeTcad M OpUAMIecKas
cnyxba ee Cexkperapuara. OHa, B YaCTHOCTH, IO-
J1araeT, 4YTo, MOJ/Iep)KMBAs PE3OTIOLNI0 BO BpeM:d
ceccuu Accambiient, TOCYAapCTBO 0053yeTCs BBIIION-
HATb ee [Huang 2009:185]. Kpome Toro, kak oT™me-
yaeT Cexperapuar VIKAO, nonoxeHus pe3ononnit
Accam6rient pakTIIeCKu MOTYT Jake OTPaHNYMBATD

Moscow Journal of International Law « 4 . 2020

4 ICAO: Resolution of the Assembly (A40-2) “Protection of accident and incident investigation records”. URL: https://www.
icao.int/Meetings/a40/Documents/Resolutions/a40_res_prov_en.pdf (accessed 12.09.2020).

> ICAO: Resolution of the Assembly (A38-10) “Recognition of approval of flight simulation training devices (FSTD)". URL:
https://www.icao.int/Meetings/a38/Documents/Resolutions/a38_res_prov_en.pdf (accessed 12.09.2020).

6 ICAO: Resolution of the Assembly (A40-10) “Addressing Cybersecurity in Civil Aviation” URL: https://www.icao.int/
cybersecurity/Pages/Resources.aspx (accessed 12.09.2020).

7 ICAO: Resolution of the Assembly (A37-21) “Cooperation with regional organizations and regional civil aviation bodies"
URL: https://www.icao.int/publications/Documents/10140_en.pdf (accessed 12.09.2020).

& |CAO: Resolution of the Assembly (A40-4) “Consolidated statement of continuing ICAO policies and associated practices
related specifically to air navigation”. URL: https://www.icao.int/Meetings/a40/Documents/Resolutions/a40_res_prov_en.pdf
(accessed 12.09.2020).

° |CAO: Resolution of the Assembly (A40-9) “Consolidated statement of continuing ICAO policies in the air transport field"
URL: https://www.icao.int/Meetings/a40/Documents/Resolutions/a40_res_prov_en.pdf (accessed 12.09.2020).

19 |CAO: Resolution of the Assembly (A40-19) “Consolidated statement of continuing ICAO policies and practices related to
environmental protection - Carbon Offsetting and Reduction Scheme for International Aviation (CORSIA)". URL: https://www.
icao.int/environmental-protection/Documents/Assembly/Resolution_A40-19_CORSIA.pdf (accessed 12.09.2020).

"' Mo Bonpocy AeATENbHOCTY PervoHasbHbIX MEXAYHaPOAHBIX aBMaLIMOHHBIX OpraHu3aumii cm., B YactHocTy: [Behind and
Beyond the Chicago 2019:83-96; Mendes de Leon 2017:38-42].
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uckmounTenpable nonHoMounsa Cosera VIKAO 1o
M3MEHEHMIO MEXIYHAPOJHBIX CTaH/JAPTOB, IIpefyc-
MOTpeHHbIe UMKarckoi KOHBeHIme'.

HecMoTpss Ha 3HaYMTENbHbI AaBTOPUTET Pe€30-
monuit Accambnen VIKAO i MeXyHapogHOTO
aBMALMOHHOTO COOOLIeCTBa, NpUAaBaTh UM 0O0Jb-
Iee HOpUAMYECKOe 3HAYeHNue, 4YeM TO, KOTOpOe
onpepensaerca B YMKarckoi KOHBEHLUY, IO Hallle-
MY MHEHMIO, He CTOMUT. DTO MOXKET MMEeTb BeCbMa
HeraTUBHbIE IIOC/IE[CTBYUA: BO3HUKAET PUCK MCKa-
JKEHMs BOJIU TOCYJAPCTB — YYaCTHUKOB YMKarckoil
KOHBEHIIMM ¥ HapYIIEHUSA HOPMAaTMBHOM OCHOBBI
¢dyuxumonnposanus camoit IKAO. Kak noguepku-
BAETCA B OTEUECTBEHHOI MEX/1yHAPOJHO-IIPABOBOII
JIOKTpMHE, «IOpUAMYECKas CUla IOCTAHOBJIEHUI
TOVI MJIM IHOJ MEX/1yHapOJHOI OpraHu3aLuu olpe-
fle7IIeTCA TeM aKTOM WMJIM TeMU aKTaMM, Ha OCHOBa-
HJM KOTOPBIX CYILIECTBYET U JIeJICTBYeT 9Ta MeX/y-
HapopgHas opranmsauys» [TyrkuH 2000:149]. Ecn
TOCY/IJapCTBO II0 TOV VIV MHOV IPUYNHE JNeiCTBYeT
B COOTBETCTBUY C PEKOMEH/IATENbHON Pe30roLen
MeX/YHapOJHOI OpraHM3alyy, 3TO He JieNaeT pe-
30/IIOLMI0 FOPUAMYECKY 003aTebHON /IS JaHHO-
ro rocypapcTBa [Kypc MexpyHapopHoro mpasa...
1989:214]. TlompoOHBII aHaMM3 YYPeFUTENIBHOTO
akta MMIKAO - Ymkarckoym KOHBEHLMM — ITOKa3bI-
BAeT, YTO OHA He COZIEP)KUT KaKMUX-TMOO IOMIOoXKe-
Huit, pefocTasomyx Accambnee VIKAO mpaso
IPVMHMMATD Pe30JIIOLUM, HOCAIIME 00sA3aTe/lIbHbII
XapaKrep /I TOCY[APCTB-YIEHOB, 3a UCK/II0YEHNU-
eM 00s13aTe/bHbIX Pe3Oo/MIoLNil (peleHnit) o BHY-
TPUOPraHM3ALMOHHBIM BOIPOCaM: YTBep)K[eHMe
oromxera VIKAO, nsbpanue rocyfapcts iis mpep-
crasurenbctBa B Coere VMIKAO, pemenne mpo-
LeflyPHBIX BOIIPOCOB I T. II. TarKe 04eBU[HO, YTO
Accamb6ries He BIIpaBe OTPaHNYMBATD ITOTHOMOYMA
Cosera VMIKAO, xoTOpbIMI OH HaJle/leH Ha OCHOBA-
Hum Yukarckon xousenuun'®, CirenosaTenbHo, pe-
somonyaA AccaMm6rien, He 3arparuBapomias yKasaH-
Hble BOIIPOCHI BHYTPEHHETO (PYHKLVOHMPOBAHNA

VKAO, ycraHaBnuBaeT MUIIb IOXKeTaHUA JJIA TO-
CY[ApCTB-4Y/IEHOB 1 He HajlaraeT Ha HUX Iopuande-
CKMX 06s3aTenbCcTB. Pesomonym Accamb6nen VIKAO,
HOCAIME PEKOMEH/IaTeIbHBIN XapaKTep, He MOTYT
OrpaHMYMBATh BOJIIO FOCY/IapCTB, B TOM YMCIIe TOCY-
mapctB — uneHoB Coseta VIKAO, xoTopble BIpase
CaMOCTOATE/IbHO pellaTh, OYAyT IV OHU IPULIEPKI-
BaTbCA MOJIOKEHNI JAHHBIX PE30JTIOLNIA.

Opupmdeckyto cuny peutennii (pesosonnuii) pe-
TMOHA/IbHBIX MEXYHApOJHBIX aBMAIMIOHHBIX Opra-
HM3aIMil, Kak o6ocHoBaHHO 3aMedaet B.JI. Bopny-
HOB, TaK)X€ MOXKHO OLIEHUTDb OffHO3HAYHO: «B CBOEM
OO/BIIMHCTBE OHM HOCAT PEKOMEHJIaTeIbHbIN Xa-
paKTep, YTO aeT BOSMOKHOCTb TOCY/jApCTBaM-4JIe-
HaM IIPUMEHATD UX TaK, KaK 3TO MM IIOJXOJNT B CO-
OTBETCTBMHU C MX SKOHOMMUYECKMMMU, TEXHNIECKUMMU
¥l MIHBIMM BO3MOXXHOCTAMM» [BopzryHoB 1989:148].

BwmecTe ¢ TeM, paccMaTpuBas 3HaUY€HUE PE3OJIIO-
LI M PEKOMEHJALINIT MEX/YHAPOIHbIX aBMALIVIOH-
HBIX OPraHM3aLMI B CO3/JaHUY Y TIPYIMEHEHUY HOPM
MEX/YHapOJHOTO BO3/IYLIHOTO IIpaBa, C/IeflyeT OT-
METUTD, YTO OHM UTPAIOT, XOTS 1 BCIIOMOTaTeNbHYIO,
HO BeCbMa Ba)KHYIO POJIb B 3TUX IIPOLIECCAX, BBIIIONI-
HAA CIefyomye QyHKINN:

- pe3oNoUMU ¥ PEKOMEH[JALM CIOCOOHBI
CTaTb OTIPABHBIM IYHKTOM JiI IOTOBOPHOTO IIPO-
Lecca, B pe3ynbTaTe KOTOPOTO MOTYT IOSABUTBHCA
o6sA3aTe/bHbIe I TOCYAAPCTB HOPMBI MEXIyHa-
ponHoro pmorosopa. Tak, pesomornyu Accambien
MKAO A21-22 u A22-28, paccMaTpuBaollje pojb
rOCyflapCTBa PEerMCTpaLuyl BO3AYLIHOIO Cy[Ha Ipy
ero apespe, GpaxToBaHMM WIM B3aUMHOM OOMe-
He, CTaly OCHOBOJN I pa3pabOTKM IIONPAaBKU K
Unkarckoit KoHBeHIMM — cTaTby 83bis o mepepaye
OIpefe/IeHHbIX GYHKIMIT 1 00513aHHOCTEN OT TOCY-
lapCTBa PeTUCTPalyM BO3YLIHOTO Cy/iHa TOCYap-
CTBY 3KCIUTyaTaHTa. A MHOTMe MOjie/IbHble CTaTby
TuoBoro ByCTOPOHHErO COI/NAIIEHNSA O BO3JYII-
HOM coobmjenun, paspaborannsie VIKAO u mpu-
HATbIE B KaueCTBe peKoMeHjauuy Ha V BcemupHoil

12 C yyetom nognyHkta k) cT. 49 n nognyHkTa |) cT. 54 YnKarckoi KOHBEHLMN NMPUHATME MEXYHAaPOAHbIX CTaHLAPTOB 1 pe-
KOMeHZyeMoln NpakTuKK, cogepkalimxca B MprnoxeHnax K Ynkarcko KOHBEHLMW, OTHOCUTCA K UCKITIOUNTENbHON KoMIe-
TeHuun CoseTta MKAO, 1 nostomy Accambrnen He BrpaBe paccMaTpUBaTh AaHHbIM BOMPOC. TeM He MeHee CornacHoO No3nuum
Cekpetapuata VIKAO, BbickazaHHOM UM B xoae 220-1n ceccnn Coseta MKAO B mae-untoHe 2020 1., USMEHEHUA K MeXAyHapoa-
HbIM cTaHgapTam Toma IV MpurnoxeHna 16 K Ymkarcko KoHBeHLMK, Kacarowmmea CUcTeMbl KOMMAEHCALMM U COKPALLEHNA Bbl-
6pocoB yrnepoaa Ana mexayHapoaHo asuaumm (CORSIA), moryT 6biTb npuHATb CoBeTom MIKAO TonbKko nocne o6cyxaeHuns
1 paspelueHuna Accambnen VIKAO, B Tom ciiyyae, ecnm AaHHbIE U3MEHEHMWA ByayT OTKIIOHATLCA OT MOJIOXKEHUI Pe30oLMiA
39-1 1 40-1 ceccnii Accambnen, KoTopble 3HaYaribHO ONPeaeNuIN OCHOBHbIE NapameTpbl cructembl CORSIA.

'3 Mo Bonpocy KOMMETEHLMW OPraHOB MEXAYHapOAHbIX OpraHM3aumii B pamMmKax UxX BHYTPUOPraH/3aLMOHHOIO MeXaHn3Ma,
Bktoyas Accambneto n Coset IKAO cm,, B T. u: [LLInb6aesa 1986:51-59; Munbae 2017:166-177].
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aBMaTpaHCIOpPTHON KoHpepennyn B 2003 r., BIO-
CTIefICTBMM ObUIM VUCIIONb30BAHBI B JIBYCTOPOHHUX
MEXIIPABUTEIbCTBEHHBIX COITIAIIEHUAX O BO3JYIL-
HOM coobmeHnn'?);

- e[MHOIVIACHO IIPMHATbIE PE3OJI0OLNN U Pe-
komenpgaryu Accam6bren VMIKAO moryT okasbIBaTbh
BIMAHME Ha CO3[jaHMe OOBIYHBIX HOPM MEX[IyHa-
POJJHOTO BO3AYLIHOIO IIPaBa M B OIpele/leHHbIX
CIIy4asX CIY>KUTb CBUJIETENbCTBOM Ha/lIN4MA 0pPinio
Juris TOCyIapCcTB, TO €CTb IOATBEPKICHIEM CTaJUI
COITIACOBAHMUA UX BOJIb B OTHOIIEHUY ME&X/YHAPOJ-
HOro 06bI4as’;

- Pe30IIoLVM U PeKOMEHALMY MOTY T BBICTY-
IaTh B KaUeCTBE CPEJICTB TONKOBAHMSA [eICTBYIOIINX
IPUHLMIIOB ¥ HOPM MEX/YHAPOJHOTO BO3/IYLIHOTO
IpaBa, CIOCOOCTBYA TeM CaMbIM HOCTIDKEHMIO YeT-
KOCTYM U €MHOOOpasys B VX IPUMEHEHUU TOCy-
mapcreamu. Hanpumep, HecMoTps Ha TO, 4TO CT. 30
UMKarckoit KOHBEHIUY YKa3bIBa€eT, YTO pajyomnepe-
flatolas anmaparypa Ha 60pTy BO3JYIIHBIX CYHOB
MOXKET JCIIONIb30BaTbCA TONMBKO YIEHAMM JIETHOTO
3KUIAXKA, UMEIOIMMM CIelMaNbHOe paspelleHue,
pesomoyst Accambnen VIKAO A29-19 comepxut
TOJIKOBaHME JIAHHOI CTaTbM, COITIACHO KOTOPOMY
ee MOo/IoXKeHNA (PaKTUIeCK) He IPEeNATCTBYIOT aBl-
amaccaxkyupaM MCIOIb30BaTh MOOM/IbHbIE CPEICTBA
CBA3Y JyIA Nlepefiaull Pauocoo0IeHnit, He OTHOCH-
muxcs K 6e30IMacHOCTH II0/IeTOB

- pes3onmouuM M peKOMeHJAUVM MOTYT IpH-
3pIBAaThb TOCYAPCTBA PaTUUINMPOBATh PAa3TNYHbIE
MHOT'OCTOPOHHME JOTOBOPbI 110 BOIIPOCAM MEX[Y-
HApOJIHOTO BO3JIyIIHOTO IIpaBa, CTUMYIMPYA Ta-
KM 00pa3oM 3aBeplIeHye IPOLlecca COINIaCOBAHMA
BOJIb FOCYIapPCTB IIPY CO3/IaHMMU JIOTOBOPHBIX HOPM
M IIOMOTras paclMpATh KOMMYECTBO YYAaCTHMKOB
JlAaHHBIX MEX/YHapOLHbIX Jorosopos. Hampumep,
pesomooryst Accam6bmen IKAO A40-11 HacTosTeNb-
HO TIpM3bIBaeT IOCYHAPCTBa-u/leHbl, KOTOPbIE elle
He cJie/la/li 3TOro, CTaTh y4acTHMKamy KoHBeHIuM
0 6opbbe C He3aKOHHBIMM AKTaM¥ B OTHOIIEHWM
MEXIYHApOIHON TIpakpaHckoit asmaumu (2010),
ITporokona, nsmensmwmero KonseHyo o npecry-
IUIEHUAX Y HEKOTOPBIX IPYTUX aKTaX, COBEPIIAeMbIX

Ha OOPTY BO3[YIIHBIX CYZOB (2014), 1 MHBIX MEX/Y-
HapOJHBIX JOTOBOPOB B 00/1aCTY aBMALIMIOHHOII Oe3-
omacHocTn).

3. PekomeHnpyeMas mpaKTHKa

PexoMeHfiyeMas mpakTuKa IMPUHUMAECTCA U U3-
MmeHsAeTca IKAO BMmecTe ¢ MeXXYHApOIHBIMY CTaH-
JapTaMy Ha OCHOBAaHMM UMKarckoyl KOHBEHLUU 1
ABJIAETCA COCTABHOM 4acTbio [IpnmioxeHmit K Heit.
CrnenoBaTeibHO, peKOMeHJyeMas IpaKTuKa Kaca-
eTCs TeX JKe BOIIPOCOB JeATeTbHOCTI MEXIYHaPO-
HOJI Ipa>k/JaHCKOJ aBMALMM, KOTOPbIE PEryNNpPyIOT-
C MeX/TYHapOIHBIMIU CTaHAAPTaMIL.

[Tpouenypa paspaboOTKy, pacCMOTpeHMs, MpH-
HATUA U BCTYTUIGHNUS B CUITy peKOMEH/yeMoll Ipak-
TUKI IOTHOCTDIO MIEHTUYHA TIPOLlefype, IpYMeH:-
eMOJ1 B OTHOIIEHV) MEeX[YHapPOIHBIX CTaH/[APTOB.
Boree Toro, mpu o6Cyx/aeHNy U IPUHATUN TOIIPa-
BoK K Unkarckoit kouBeHiuu Coset IKAO nu AHK
BCET/la PacCMAaTPUBAIOT MeXYHApOIHbIe CTaH/ap-
Thl ¥ PeKOMEH/[yeMYI0 IIPaKTUKY KaK ef[THOe Iie/Ioe.

OpHako opuaMdecKass IPHUPOJA peKOMeHfye-
MOJI TIPAaKTUKY KOPEHHBIM 00pa3oM OTIMYAETCS OT
MEeX/IyHapOJHBIX CTaHAAPTOB. B To Bpems Kak Io-
CTIeflHMe COfiepyKaT B cebe HOPMbI MEXAYHAPOITHO-
r0 BO3JYLIHOTO IIPaBa, ABJAINIMECS OPUANIECKN
006s13aTe/IbHBIMMI 1711 TOCYHApCTB — wieHoB VIKAO,
peKoMeHlyeMas MPaKTUKa, B IOTHOM COOTBETCTBUM
CO CBOMM Ha3BaHMeEM, HOCUT JIMIIb PeKOMeH/IaTe/lb-
HbIT XapakTep. VIMEHHO Takasd NO3ULIMA OTPaKeHa
Bo Bcex pokyMmeHTax VIKAO, ompepensroomux mo-
HATHE «PEKOMeHAyeMas IpPaKTHKa» KaK «I0boe
TpeboBaHue K GU3NIECKUM XapaKTepUCTUKaM, KOH-
burypauum, MaTepuanbHONM YacTH, TEXHUYECKUM
XapaKTepyUCTUKaM, IePCOHANY UM TIpaBUIaM, efu-
HOOOpasHOe NpMMEHEHNe KOTOPOTO HPU3HAemCs
senamenvHoim 11 obecredeHnsa 6e30IaCHOCTI,
perynsprocTy Wint 3P QeKTUBHOCTY MEXIYHAPOS-
HOJT a9pOHABUTALIUY 1 KOTOpOe 6ydym cmpemumo-
¢ cobmodamv Jlozosapusaroujuecs 20cyoapcmea
cormacHo Korpennum»'8.

* Bonee noppo6HO O BOMpPOCaXx, perynmpyemMblx COrfalleHNAMN O BO3AYLUHOM COOOLLEHMN MW COMNaLLEHNAMY O BO3AYLU-
HOM TpaHcnopTe, cm., Hanpumep: [Dempsey 2008:583-660; Jae Woon Lee 2016:103-146].

> Mo paHHOMy Bomnpocy cMm., Hanpumep: [Thirlway 2014:79-81].

16 Cm. Takxke: [YepHnyeHko 2014:173].

7 |CAO: Resolution of the Assembly (A40-11) “Consolidated statement on continuing ICAO policies related to aviation
security”. URL: https://www.icao.int/Meetings/a40/Documents/Resolutions/a40_res_prov_en.pdf (accessed 12.09.2020)

8 MKAO: Pe3ontouma Accambnen (A37-15)" CBoaHOe 3aaBfeHMe 0 NocToAaHHOM nonutuke VIKAO 1 cBA3aHHBIX C HEV NpaBunax,
KacaloLyxca HerocpencTBEHHO aspoHasuraumun”. [octyn: https://www.icao.int/Meetings/AMC/Assembly37/Documents/
ProvisionalEdition/a37_res_prov_ru.pdf (aata obpatueHus: 12.09.2020).
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4. IlpaBuia a9pOHABUTAL[VIOHHOTO
o6 cmy>KuBaHus

PaspaboTka 11 yTBep)KjeHNe IIPaBUI a9pOHaBMU-
ranmoHHoro ob6cmyxusanus (ganee - [TAHCY) nps-
MO He INpefycMOTPeHbl B UMKarckoyl KOHBEHLH,
onHako B mpakTrke Coseta VIKAO manHbII BUA f0-
KYMEHTOB IOsBMJICA IOYTY Cpasy IIOC/Ie CO3/laHmsA
camoit opranusanym. Kax u B cnydae ¢ [Tpunoxxenn-
AMM K YMKarckoi KOHBEHLMN U IONIPaBKaMU K HIIM,
npennoxenna B oTHouenuu [TAHC moryt paspa-
6atpiBatbes rpynnamu skcrepros AHK, crermans-
HBIMU UCCTIeflOBaTeIbCKUMIY (pabouymi) rpynnamm
Cexperapuara VIKAO nnu crieninanu3upoBaHHBIMU
aspoHaBuranyoHHbiMu cosemanuamu VMIKAO. 3a-
teMm mpoekTbl ITAHC npoxomaT mporieccsl mpef-
BapUTE/IbHOTO 11 OKOHYATEeNbHOTO PACCMOTPEHUSA B
AHK u xoHcynbTaumit ¢ rocygapcrsamu. Ho B ot-
mnuue ot ITpunoxennit Kk Ynkarckoin KOHBEHLUH,
npunumaembix Cosetom MKAO pBymMa Tperamu
TOIOCOB B COOTBETCTBUM €O CT. 90 3TOVI KOHBEHIN,
[TAHC nmums yrBepxxpatorca AHK u IIpesnnentom
CoseTa 1 BCTYNAIOT B CUITY CPa3y IIOC/Ie TaKOro yT-
BepKzieHys. >

Ha ceropHsIIHMII leHb CYIeCTBYeT LIeCTh cOOp-
HMKOB (moxkymenToB) VIKAO, copeprkamux [TAHC
10 Pa3/IMYHbIM BOIIPOCAM JI€ATEIbHOCTY TPaK[aH-
CKOJ1 aBUAIUN:

- IlpaBmma aspoHaBMTraLMOHHOIO 06CTY-
X1BaHusA «Opranusanusa BO3AYIIHOIO JBVDKEHNUA»
(PANS-ATM) - noxyment VIKAO 4444;

- IlpaBmma aspoHaBUTAIIMIOHHOTO OOCTYXM-
BaHMA «[IponsBoACcTBO MO/IETOB BO3JYIIHBIX CY-
noB» (PANS-OPS) - noxyment IKAO 8168;

- IlpaBmma aspoHaBUTAIIMIOHHOTO OOCTYXM-
BaHus «[logroroska mepconana» (PANS-TRG) -
poxymeHT VIKAO 9868;

- IlpaBmma aspoHaBUTAIIMIOHHOTO OOCTYXM-
BaHuA «Asponpombl» (PANS-Asponpomsr) — OKy-
menT MTKAO 9981;

- IlpaBmma aspoHaBMTraLMOHHOIO 06CTY-
KUBaHUA «YIpaBJIeHNE a3pOHABUIALMIOHHON MH-
¢dopmanmeii» (PANS-AIM) - poxkyment JMKAO
10066;

- IlpaBmma aspoHaBMraLMOHHOrO 06CTY-
xuBanus «Cokpamennsa u xopsl VIKAO» (PANS-
ABC) - noxyment VIKAO 8400.

ITAHC, ¢ yyeToM MX IOpUMYECKO IPUPOADI,
HOCAT PeKOMEHJATENbHbIN XapakTep. JTO IIPAMO
YKa3aHO B Ka)X[JOM 13 BblIleNlepeyMC/IEHHbIX JIOKY-
menTtoB VIKAO?. A Brienenne [IAHC B otenbHy0
KaTeTOpUI0 JOKYMEHTOB, YTBEPK/laeMbIX OpPraHaMy
MKAOQO, BMecTO BKIIOUEHMS UX IIOJIOKEHUI B Kade-
CTBE MEXX/YHAPOJHBIX CTAH/IAPTOB MM PEKOMEH/Y-
eMoli npakTuku B IIpunoxxenusa xk Ymkarckoi Kon-
BEHIIMM, B OCHOBHOM OOYC/IOBJIEHO CIIeAYIOIIVIMI
IPUYMHAMMUL.

Bo-nepsrix, [IAHC moryT comepxarb MaTepu-
aJI, KOTOPBIIA ellje He JOCTUT YPOBHS IPOPAOOTKM 1
CTabMIBHOCTY, HEOOXOMMOro /sl IpuoOpeTeHns
CTaTyca MEX/IyHapOIHBIX CTAaH[APTOB UM JaXKe pe-
KoMeHayeMolt nmpakTuku [Weber 2017:77-78]. Ilpu
3TOM He UCK/IIYEHO, YTO COOTBETCTBYIOLIMII YpO-
BeHb OyleT HOCTUTHYT C Te4YeHVeM BpPeMeHM U II0-
noxenna ITAHC npeBparATcs B MeXAyHapOIHbIE
CTaH/JAPThI MIM PeKOMEHyeMYo IpaKkTuKy. Hanpu-
Mep, peiictBoBaBuine paHee ITAHC, xacasumecs
MeTeOPOJIOTMYECKOr0 00ecredeHNsl MeXyHapOy-
HOJ1 a3pOHABMUIAINM, A TAKKe TIONCKA M CIIaCcaHus,
Opn oT™MeHeHs! nocne npuHATUs CoBerom VIKAO
[Tpunoxenns 3 «<Merteoponornyeckoe obecriedeHne
MEX/IYHApOZHOM aspoHaBuranum» u Ilpunoxennsa
12 «ITouck u cnacanme» K YnMKarckoi KOHBEHLIIA.

Bo-Bropsix, [IAHC moryT Bkodars 6oree fieta-
NM3VPOBAHHbII 110 CPABHEHUIO C MEXKIYHAPOJHBIMU
CTaHAapTaMy MaTepual. OTO HeOOXOAMMO LA WII-
NIOCTPaLlMYl OCHOBHBIX IPMHINIIOB, 32/I0)KEHHBIX B
IIpunoxxennAax K Yukarckom KOHBEHLUM, U, B YacT-
HOCTH, JjIi OKa3aHM:A IO/Ib30BaTe/AM IOMOIIM B
IpYMEHEHUM MeX/IyHapOIHbIX cTanfapTos. Hampu-
Mep, B [Ipunoxxernu 11 «O6cmyxnBanye BO3AYLIHO-
IO JIBVYDKEHMA», YCTaHAB/IMBAIOILEM MeXIyHapOHbIe
CTaHJApPTBl BHIOOPA MMHMMYMOB SIIE/IOHMPOBAHIA
B 33/JaHHOJ 4acT¥ BO3JYIIHOTO IIPOCTPAHCTBA, OT-
MeYaeTcs, YTO HOAPOOHbIE JaHHbIE O Ae/CTBYIOLINX
MMHMMYMaX 3LI€JIOHMPOBaHUA cofepkarca B IIpa-
BIWIAX a9POHABUTALMOHHOrO obcmyxmanna «Op-
raHu3aLs BO3AYyIIHOro ABvoKeHs» (PANS-ATM)™.

1 A66peBuaTypa NMNAHC obpa3oBaHa OT HaUMEHOBaHMA AAHHOTO BrAA JOKYMEHTOB Ha aHMMICKOM A3blke — Procedures for

Air Navigation Services (PANS).

2 YkaszaHHbI nopaaok ytepxaeHusa NMAHC ocHoBaH Ha peleHnn Coseta IKAO ot 15 mapTta 1999 1.

2 Hanpumep, ICAO: Procedures for Air Navigation Services “Aeronautical Information Management”. URL: https://store.icao.
int/en/aeronautical-information-management-doc-10066 (accessed 12.09.2020).

2 TMyHKT 3.4 MpunoxeHna 11 kK KOHBEHLMN O MeXAYHAPOLHON rpaxaaHCKoln aBraummn «O6CnyKmBaHne BO3AYLLHOMO ABU-
xeHua». 15-e wm3p. C. 3-4. Joctyn: http://www.caakz.com/wp-content/uploads/2020/03/prilozhenie-11.-obsluzhivanie-
vozdushnogo-dvizheniya.pdf (nata o6patieHus: 10.09.2020).
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BemomcTBa rpaxjaHCKOI aBuaLuy, OpraHbl 00-
CITyKMBaHMA BO3[YIIHOTO JBVDKEHMs, 9KCILTyaTaH-
Thl M MHBIE CTYXObI ¥ OPraHM3ALMU TOCYAAPCTB —
yneHoB VIKAO crapatorcsa npupiep>xnbarbca ITAHC
B CBoOell JieaTenbHocT. HecMoTps Ha oTcyTcTBUE
I0pUANYECcKOit 00s13aTenbHOCTH, Tonoxenns [IAHC
MMEIT BecbMa Ba)KHOE 3HAyeHue i YIOpAJo-
YeHHOTO ¥ efUMHO00Pa3HOro (YHKIMOHMPOBAHMS
PA3NUYHBIX 37IEMEHTOB CUCTEMBI MeXYHapOHO
rpakjlaHcKoll aBmauuu. He ciydaiiHo B pesonto-
muax Accam6bren VIKAO HeomHOKpaTHO mopuep-
KIBAJIOCh, 4TO 3¢ dekTuBHOe BbinonHeHre [TAHC,
HapARYy ¢ MeX/YHApOIHBIMIU CTAHAAPTAMM U PEKO-
MEeHJyeMOJl IIPaKTUKOM, CII0cOOCTBYeT 6e30IacHo-
MY, HaIe&XKHOMY 1 YCTOIYMBOMY PasBUTHIO MEX]Y-
HAPOJHO IPXIAHCKOI aBUALN®.

B nemom nmosutusHO ouenmsag ponb [TAHC B
Hpoleccax CO3flaHuA U IpUMeHEHNs HOPM MeX[y-
HApOJHOTO BO3JYLIHOTO IpaBa, OTMETUM CIefy-
tomee. C opnoit ctoponsl, ITAHC, perammsupysa
HOTIOKEHNA, COfiepyKallyecd B MeXTYHapOLHBIX
CTaH/]apTax, IOMOTaloT TOCYiAPCTBaM 6oJiee TOUHO
npuMeHATDb UX. OfHaKo, ¢ apyroit ctoponsl, ITAHC
OCTAIOTCA JIOKYMEHTaMy, HOCALIMMM pPeKOMeHJa-
TeJIbHbIN XapakKTep. V HaMeTUBIIAsACA B MOCIEIHEE
BpeMa B VIKAO TeHpeHUMS NPUHATUA YIPOLIEH-
HBIX 1 607lee OOLINMX MEeXIYHAPOHBIX CTAH/IAPTOB
3a cueT IepeHoca feTanbHbIx nonoxenuit 8 [TAHC
HeceT PUCK OCTA0NeHNs HOPMATUBHON OCHOBBI
MEKIYHapOJHOTO BO3[YIIHOTO TIpaBa M CHIDKEHMA
9 QeKTUBHOCTY PEryIMpPOBaHUA [IeATENbHOCTI
MEXIYHapOJHO! TI'PXHEAHCKOV aBUALMM, 4YTO B
UTOTe MOXET IpPeNATCTBOBATh NOCTIDKEHMIO MaK-
CUMAJIbHOTO eJTHO00PA3Ns 3TOTO PeryIMpoBaHMA.

4. HO]IOJIHI/ITCIII)HI)IC permoHanabHbI€ IIpaBUIa

Kax n I[TAHC, fomonuutenbHble pernoHanbHble
npasuna VIKAO (manee - CAIIC*) HocAT peko-
MEeH/JaTe/NbHBII XapaKTep, a IpoLeAypa UX YTBEpXK-
[leHMs aHAJOTMYHA IIpolefype, IPUMEHSEMOl B

otHomenun ITAHC. Opnaxo ecmn ITAHC npepna-
3HayeHbl /1A IPYMEHEHNUA B I7I00aTbHOM MacIITa-
6e, To CATIC 1 nonpaBku K HUM pa3pabdaTbIBalOTCs
Ha PErVOHa/IbHBIX COBELIAHNAX C y4eTOM CIenudu-
KV a9POHABUTAINY B OT/IE/IbHBIX a39POHABUTAL[VIOH-
HbIX pernonax JIKAO.

Ha ceropnAmHmui jeHb JeCTBYIOT CIeAyOLIye
CAIIC gns cooTBeTcTBYIOIMX pernonos IKAO®:

- JlonomHMTeNbHbIE perroHa/lIbHble TIPaBUIA
pernona Adpuku u Vuaniickoro okeana (AFI);

- JlomomHMTeNbHbIE pervoHa/lIbHble TIPaBUIA
Kapub6ckoro pernona (CAR);

- JlonmomHMTeNbHbIE PervoHa/lIbHble TIPaBUIA
EBpomneiickoro pernona (EUR);

- JlonmomHMTeNbHbIE pervoHa/lIbHble TIPaBUIA
pernona bxuero Bocroka u Asun (MID/ASIA);

- JlonmomHuTeNbHbIE perroHa/lIbHble TIPAaBUIA
CesepoaMepukaHckoro perrona (NAM);

- JlonmomHuTeNbHbIE pervoHa/lIbHble TIPaBUIA
CesepoarmanTtndeckoro pernona (NAT);

- JlonmomHMTeNbHbIE PervoHa/lIbHble TIPaBUIA
Tuxookeanckoro pernona (PAC);

- JlonmomHuTeNbHbIE pervoHa/lIbHble TIPAaBIUIA
IO>xHOaMepukaHckoro perrona (SAM).

5. I'mo6ampubie wransl UKAO

[TosiBnenne nepBbIxX r7106a1bHbIX 1aHoB VIKAO
otHOCUTCA K 90-M rogam XX cTO/MeTHA M IIOJIHO-
CTBIO COIVIACYeTCsI C OCHOBHBIMU LIe/IAMU U 3ajada-
mu VMIKAO, ycraHoBneHHbIMM UMKArckoil KOHBEH-
mmeit. B gvactHOCTH, CT. 44 YMKarckoil KOHBEHLIUN
ctaBuT 1enbio IKAO «copelicTBue NIaHNPOBaHNIO
U Pa3BUTHIO MEX/[YHaPOJHOTO BO3JYIIHOTO TPaHC-
nopra»’.

Ha ceropnAmHMil feHb CyLecTBYeT TPU ITIO-
6ampupix mwraHa VIKAO: Imo6anbHbll aspoHaBu-
ranyoHub mwiad (gamee — TAHII), Imo6anpHblit
IJ1aH obecreden s 6e30IacHOCTY [oIeToB (fanee —
['TIBII) u Imo6anpHbll IaH obecledeHuss aBua-
nmonHoit 6esonmacHoctu (manee — I'TIAB). TAHII,

2 Hanpumep: ICAO: Resolution of the Assembly (A38-11) “Formulation and implementation of Standards and Recommended
Practices (SARPs) and Procedures for Air Navigation Services (PANS) and notification of difference”. URL: https://www.icao.int/
Meetings/a38/Documents/Resolutions/a38_res_prov_en.pdf (accessed 12.09.2020); ICAO: Resolution of the Assembly (A39-
22) “Formulation and implementation of Standards and Recommended Practices (SARPs) and Procedures for Air Navigation
Services (PANS) and notification of differences”. URL: https://www.icao.int/Meetings/a39/Documents/Resolutions/a39_res_
prov_en.pdf accessed 12.09.2020)

24 A66pesmnatypa CAMNC obpa3oBaHa OT HaMMeHOBaHWA AAHHOrO BMAA AOKYMEHTOB Ha aHrMACKOM A3blke — Regional
Supplementary Procedures (SUPPS).

% ]CAO: Regional Supplementary Procedures. 2008. URL: https://code7700.com/pdfs/icao/icao_doc_7030.pdf (accessed
10.09.2020).

% Cratba 44 KoHBEHUMU O MexAyHapOoAHOW rpakaaHckon asuauum 1944 r. 9-e wn3g. Hoctyn: https://www.icao.int/
publications/Documents/7300_9ed.pdf (gata o6patueHua: 10.09.2020).
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[TIBIT u ITIAB cnyxar cpencTBOM peanusanun
crparerndeckux ueneit IKAO u HampaBieHbl Ha
obecreyeHne 6€30MaCHBIX, HAJIEKHBIX U 9KOHOMU-
gecky 3¢ QeKTUBHBIX aBUANlePEeBO30K, He HAHOCH-
IIMX Bpef| OKpY>Kalolleli cpefie.

I'AHII nomoraet rocyfapcTBaM-4jeHaM U peru-
onam VIKAO ompepiemnThb UX IPUOPUTETHBIE 3alaUnl
B 00/71aCTM a3pOHABMTALM B IIATHAALATVICTHEN
nepcriektuBe. 'AHII mpepocTtaBnsgeT BceM rocy-
flapCTBaM KOMIIJIEKCHBINI MHCTPYMEHT IIIaHMPOBa-
HMA, 00ecreyyBaoINil ITOA/EP)KKY COITTACOBAH-
HOIl I7106aIbHOI a3POHABUTALVIOHHOI CUCTEMBI,
ompefiefiAeT BCe UMEIIMeCs Ha CeTOfIHAIIHMIA IeHb
BO3MOXXHOCTM [/l yCOBEpLIEHCTBOBaHM:A a3po-
HaBUTAIMOHHBIX CPEJCTB, COLEPKUT HOAPOOHYIO
MHGOPMAIIMIO O TEXHONMOTVAX Ha3eMHBIX U 60pTO-
BBIX Pai037IEKTPOHHBIX CPEJCTB CIIENYIOLIEro Io-
KOJIEHNS, KOTOPbIe OYIYT MCIIOMb30BATLCA BO BCEM
mupe. Takum obpasom I'AHII sBnsieTcs opueHTH-
poM fina rocygapcts — wieHos VIKAO npu npuHa-
TUM VMU CTPATeTMYeCKUX PeIleHNI, KacalomMXCs
VHVBU/IYaTbHOTO IUTAHMPOBAHUA B chepe aspo-
HaBUralMu. B HacTosALlee BpeMs IEMICTBYET IECTOe
nsnanue IAHIIL, yreepxpennoe Cosetom VIKAO B
2019 r. u mpefcTaBNIeHHOE B MHTEPAKTUBHOM op-
MaTe Ha odurmanpaoM nopraie VIKAOY.

['TIBII ompepenser crpaTerunio, KOTOpas CIIO-
COOCTBYET IIPUOPUTHU3ALMY Y IOCTOSHHOMY IIOBBI-
IIeHNI0 ypoBHs 6Ge3omacHocTy mnoneros®. Copep-
xamasics B ['TIBIT rnobanbHas «ZopokHass KapTa»
obecredeHns 6€30IMACHOCT MOJIETOB CITYXKUT IIIa-
HOM JIeliCTBMIl [y1A rocyfapcTs — wieHos VIKAO u
MEX/YHAPOJHOTO aBMAI[VIOHHOTO COO0IiecTBa B
1€7I0M, TIPEfIOCTAB/IAA CTPYKTYPUPOBAHHYIO CUCTe-
My OpMEHTHPOB. [leliCTByIOIlee Ha CErOfHALIHNIA
menb TpeTbe uspanue I'TIBII, yrBepxmennoe Co-
BetoM VIKAO B 2019 r, cTaBUT B KadyecTBe >Kejla-
TeJIbHOII LIe/IN CBefleHNe K HYJII0 YMC/Ia HOTNOIINX B
aBMAIMOHHBIX IIPOMCIIECTBMAX IPU KOMMEPYECKUX
aBuanepesoskax K 2030 r. n mopjepKaHue TaKoro
YPOBHS B IIOC/IEAYIOLYE TOIBI”.

['TIAD ycranaBnmBaeT cornacoBaHHbIe Ha MeX-
[lYHApOJIHOM YpOBHE IIpMOPUTETHBbIE JIeiCTBNA,
3affauy M LenM B 00IacTM aBUALMOHHON Oesomac-

HOCTH, TO €CTb B 00/acTM OOecHedeHys 3aIUThI
IPaXXJJAHCKOJI aBMalMM OT aKTOB HE3aKOHHOTO BMe-
maTebcTBa B ee mesTenbHOCTh. ITIAD - ocHoBa
COBMECTHOI1 paboThl rocyiapcts — wieHoB VIKAO,
NpefCcTaBUTENENl aBUALMOHHOM OTPACIM M CaMOIA
VIKAO, HanpaB/ieHHOJI Ha IIOBBIIIEHe YPOBHA aBU-
aL[VIOHHOJI 6€30I1aCHOCTY BO BCEM MYIPe U Ha JOCTHU-
KeHMe CTIe[ VIO X KII0UeBbIX Pe3y/IbTaToB:

a)  yayullleHMe OCBEOMIEHHOCTU O PUCKAX U
pearupoBaHMA Ha HIUX;

0) pasBuTMe KYIBTYPHl aBMALMOHHOI 6e3-
OIIaCHOCTI;

B) paclIMpeHMe TeXHNYEeCKUX PecypcoB I I0-
OLpEHNE NHHOBALINIL;

I)  YCOBEepLICHCTBOBaHME HaJI30pa U KOHTPOILA
KayecTBa;

) PpasBUTHUE COTPYLHUYECTBA U OAACPIKKIL

[TIAD aBnAeTcd OTHOCHTENIBHO HOBBIM JIOKY-
MeHTOM, offobpeHHbIM CoBeToM /b B 2017 1.

Bce Tpu BbILIenepeuNCIEHHBIX ITI00ATbHBIX
IVIaHa JONONHAT Apyr gpyra. Hanpumep, TAHII
33 CYeT YCOBEPLIEHCTBOBAHMII B PA3/IMYHBIX aBMa-
IMIOHHBIX TEXHNYECKUX CUCTEMaX 0OecreunBaeT 0-
ctyokenue neseit [TIBIT u I'TIAB, noBbinras yposeHb
6€30I1aCHOCTI I10/IETOB U aBUALMIOHHOM 6€3011acHO-
CTV a9pOHABUTALIMOHHOII cucTeMbl, a I'TIAD, B cBoto
odepernp, ciocobcrByer peamysanyn nemu [TIBIT -
CBEJIEHVIA K HYJIIO YMC/Ia TTOTMOMNX B aBUALVIOHHBIX
IPONCLIECTBUAX.

Kax yxe ormeuanocs, TAHII, I'TIBIT u I'TIAD yT-
BepkzatoTcs mnn ogobpsitorcss Cosetom VIKAO, a
TAHIT u T'TIBIT monoaHuTenbHo FOKHbI OBITH Of[0-
6pensnl B pezomonun Accam6bnen MIKAO. KoneuHo,
BCe TP I7I00a/IbHBIX IITaHA HOCAT 001MIT peKOMeH-
flaTebHbI XapakTep. OfHAKO OHM ABJIAKTCA BaXK-
HBIM OPMEHTUPOM IIPU IJIAHMPOBAHUHU JieATENIbHO-
ctu MIKAO, B ToM uncne B obmactu paspaboTkm u
OPUHATUA MEXIYHApOJHBIX CTaHJAPTOB ¥ MHbIX
JIOKYMEHTOB, @ TaK)Ke IOMOIalT TOCyjapcTBaM —
yseHaM VIKAO mnpaBUIbHO paccTaBiATb NPUOPU-
TEThl B PETyIMPOBAHM:A JIeATEIbHOCTY MEXIyHa-
PORHOJ TPAXHAHCKOI aBMaLy HAa HalVIOHa/JIbHOM
U PErMOHAIbHOM YPOBHSX.

¥ Cm.:The Global Air Navigation Plan Portal. URL: https://www4.icao.int/ganpportal/ (accessed 12.09.2020).
%0 3HauyeHun MobanbHoro nnaHa obecneyeHnsa 6esonacHocTy nonetos IKAO ana nosblweHWs ypoBHA 6e30MnacHOCTY No-

neToB cM., B YactHocTy: [Ratajczyk 2015:10-11].

2 NKAO: TnobanbHbii nnaH obecrneveHna 6esonacHocTy nonetos, 2020-2022. foctyn: https://www.icao.int/publications/

Documents/10004_ru.pdf (nata o6payeHus: 10.09.2020).

% |CAO: Global Aviation Security Plan. 2017. URL: https://www.icao.int/Security/Documents/GLOBAL%20AVIATION%20

SECURITY%20PLAN%20EN.pdf (accessed 12.09.2020).
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6. PernonanbHble A3pOHABUTAIIMIOHHBIE
II/IaHbI

PernonanbHble  apOHABUTALMOHHBIE —IIIAHBI
(manmee — PAHII) copeprxar nogpo6uyto nHpoOpMa-
IIMI0 O CPEfCTBAX, CIyXX0ax 1 MpoLefypax, Heo6Xo-
IVIMBIX 1A obecIedeHMs MeXJYHapOFHON aspo-
HaBUTallMM B COOTBeTCTBYOIUX pernonax VIKAO.
PAHII pemarot, B 4aCTHOCTH, C/IeAYIOIIMe 3a1aun:

- obecre4nBaT IIAHUPOBAHNE 1 BHeApe-
HJ€ a3POHABMTALMOHHBIX CUCTEM B KOHKPETHOM
peryoHe (per1oHax) B COOTBETCTBUY C ITI00AIbHBIM
VI PErMOHA/IbHBIM IUIAHMPOBAHUEM;

- UCHONBb3YITCA B KayecTBe MHPOPMAIMOH-
HOTO JIOKYMEHTA, BO3/Iaralolller0 Ha TOCYAapCTBa
OTBETCTBEHHOCTD 3a IPEOCTaB/IeHIe a9POHABUIa-
IVIOHHBIX CPEJICTB M CITYXO B Ipeenax KOHKPETHBIX
30H;

- comepXarT TpeOOBaHMA K CPefCcTBaM U
cmy6aM, KOTOpble HO/DKHBI ObITh BHEIPEHBI IO-
CyfapCcTBaMU B COOTBETCTBUM C PETMOHAIbHBIMM
a9POHABUTALMOHHBIMY COTIAIICHNAMY;

- comepKar IOJIOXKEHMSA, KOTOPbIM TOCyAap-
CTBa MOTYT C/IEOBATDb IIPU COCTAB/IEHNY IPOrPaMM
IPEOCTAB/ICHNA  CBOMX  a9POHABUIAIMOHHBIX
CPEACTB M CIYXK0, ¢ rapaHTHell, 4TO OHM, BMeCTe
CO CpefcTBaMM M CIyX06aMu JAPYIuUX TOCYAapCTB,
CO3JafyT MHTETPUPOBAHHYIO CUCTEMY, CIIOCOOHYIO
HaJlIeXaluM 00pasoM YOBIETBOPUTD NOTPEOHO-
CTH OTpac/iyu B 0603puMoM OyzyIem;

- MOIYT CIYXUTb OCHOBOJ 1A c6OpOB 3a
a9POHABUTAIMOHHOE O0OCTyXXMBaHUe, IIPefoCTaB-
nAeMoe My obecrednBaeMoe MOIb30BaTeNAM BO3-
IYLTHOTO IPOCTPAHCTBA.

Cymectsytor cnenytomue PAHII:

- PAHII Adpuxu m VIHpuitckoro oxeaHa
(AFI ANP);

- PAHII Kapu6ckoro n IO)xH0aMeprkaHcKo-
ro pernonos (CAR/SAM ANP);

- PAHII Esponeiickoro pernona (EUR ANP);

- PAHII pernona bmxuero Bocroka (MID
ANP);

- PAHII pernona Asum n TuxookeaHcKoro
peruona (APAC ANP);

- PAHII CeBepoaMepMKaHCKOTO peruoHa
(NAM ANP);

- PAHII CesepoarnaHTN4YeCKOTO peruoHa
(NAT ANP).

18 urons 2014 . Coset VIKAO npuHsAn peuenne,
yro Bce PAHII pomxHbl n3gaBaTbca B Tpex TOMaXx,
1A KaKIOT0 M3 KOTOPBIX IIPeycMaTpuBaeTcs OT-
fleNlbHasA IpoLeflypa YTBep>KIeHNA ¥ BHeCeHM U3-
MEHEHNIL.

ITepsoiit Tom PAHII copepxut Hambonee cra-
OVIbHbIE TIOI0KEHMIAA, CBSA3AHHbIE C IUTAHMPOBAHN-
€M 1 BHEJIpeHVeM a3pOHABMIALVIOHHBIX CPEfICTB U
C1yx6, TI09TOMY M3MEHEHV K HeMY JJO/DKHBI yT-
Bepxzarbcsi Coerom VIKAO mubo ot ero nmenn
ITpesnnentom CoBera. [JaHHbIe M3MEHEHMS MOTYT
OBITD IIPe/I0XKEHbI TI0OBIM TOCYIAPCTBOM — YIEHOM
MKAO mnu rpymnnoii rocygapcTs 1 HepefaHbl yepes
COOTBETCTBYIOIee perroHanbHoe Oropo Ienepain-
HoMy cekpeTtapio VMIKAO, xoTopblil 3aTeM Hampas-
NAeT UX TeM TOCY[apCTBaM, YbM MHTEPEChl MOTYT
OBITb 3aTPOHYTBI YKa3aHHBIMY M3MeHeHyAMM. [Ipn
OTCYTCTBUM BO3PAXKEHUIT CO CTOPOHBI KaKMX-NOO
TOCYIApCTB IpeficTaBieHHble 3MeHeHusa Kk PAHII
yrBepxpatorcs [Ipesunentom Coseta IKAO, a mpn
Ha/IM4YMM BO3PasKeHUII — IIepelaloTCsA Ha pacCMOTpe-
HI€ COOTBETCTBYIOLIEI PErrOHalIbHOM IPyIIIe I1Ia-
HMPOBaHNA U ocylecTBIenus npoektos IKAO® n
sateM AHK. B aTom ciydae nuib mocrie MmoNMoXKu-
tenbHoOro pemennsa AHK mamenennsa x PAHII pe-
KoMeHpyIoTcsa Ay yreepxaenns Cosetom VIKAO.

M3menenns xo sropomy Tomy PAHII, copeprxa-
meMy 6ojee «IMHAMIYHBIE» MOJIOXKEHNS, COITIACY-
I0TCA U IIPMHUMAIOTCA B PAMKaX COOTBETCTBYIOLIEN
PErMOoHa/IbHON T'PYIIIbI ITAHMPOBAHMA U OCYILeCT-
Brenus npoektoB VIKAO 6e3 yuactus Cosera. U
JMIIb B CIyYasAX, KOITA TOCY[JapcTBa He MOTYT JiO-
CTUTHYTb COIVIALIEH)sA OTHOCUTEIbHO M3MEHEHMN:
Broporo ToMa PAHII Ha ypoBHe ykasaHHoIl peru-
OH/IPHOJ TPYIIIBI, BO3HMKIIAsA IIpobreMa Ipef-
cTaByseTcsa Ha paccmorpenne AHK, xoropas pgaer
pexomenpanyn Cosety VIKAO no nosopy n3Mexe-
Hua PAHIL.

Yro kacaeTcs TpeTbero Toma PAHII, To nsmeHe-
HJA K HEMY IIOTTHOCTBIO OTHOCATCA K KOMIIETeHII Y
COOTBETCTBYIOIEN PETVOHA/JIbHON TPYIIIbI IIAHU-
poBaHuA 1 ocyuecTsnenns mpoextos VIKAO.

B cBA3KM ¢ BBILIEN3TIOKEHHOI IPOLERYpOl yT-
BepxjieHnsa u usmeHenusa PAHII B HekoTopbIxX 3a-

31 PervoHanbHble rpynrbl Mo NiaHMPOBaHMIO 1 ocyllecTtreHnto npoekto MKAO (PIRG) 6binu co3pgaHbl CoBetom MKAO B Ka-
yectBe popyma COTPyAHNYECTBA rOCYAaPCTB COOTBETCTBYIOLLErO PErioHa B LieNiAX OnpeaeneHnsa permoHanbHbIX NpuopuTe-
TOB 1 MOKa3aTerneil, OTHOCALLMXCA K a3poHaBurauun. Hanprmep, Poccuiickas Oepepaums yyacTByeT B paboTte EBponeiickoi
rpynmbl N0 NAAaHNPOBAHMIO 1 OCYLLECTBAEHNIO NPOEKTOB, KoTopas ¢ 2019 r. HocuT Ha3BaHWe «EBponenckan rpynna niaHnpo-

BaHMA aBNaUMNOHHbIX CUCTEMY.
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PYO@XHBIX MEX/[[yHApOJHO-TIPAaBOBBIX MCCIIE0Ba-
HYAX JIe/Ial0TCA HONBITKY IPeYBENNYUTD IPABOBOI
craryc PAHII, xapaxrepmsyd mx Kak pasHOBUJ-
HOCTb COITIALIEHMs MEXJY IOCyfapCTBaMy, MIMelo-
IETo I HUX O0A3aTeIbHYI0 IOPUANYECKYI0 CHITY
[van Antwerpen 2008:162]. Ongnako Hu B Ymkar-
ckoit kouBeH1u, Hu B camux PAHII HeT Kakux-mm-
00 HOJIOXKEeH W1, TTOAAeP>KMBAIOLINX JAHHBII BBIBOJ.
Hamporus, 6onee panune mnapannsa PAHII npsmo
YKasbIBa/M, YTO B HUX «CONEPXKATCs PEeKOMeHJa-
L1IJ, KOTOPbl€ IPABUTEIbCTBA MOTYT UCIIONb30BATD
B IIpolecce TJIAHMPOBAHMA NIPeIOCTABIeHNA CBOUX
a9POHABMUTALMOHHBIX CPEACTB 1 CIyX6...»" B npy-
roM gokymeHTe VIKAO, kacaroleMcs pernoHanbHo-
ro cotpypHudectBa («/IMpeKTUBBI perroHaTbHBIM
a3pOHABUTAIMIOHHBIM COBELAHNAM 1 IIPABUIA ITPO-
LIelyPhl MX MIPOBEJEHMsI»), TAKXKE OTMeYaeTCsl, YTO
PAHII comepxaT pexoMeHfjalluM AJiA TOCYAapCTB
cooTBeTCTBYyIOIero pernoHa VIKAO®.

Cama mpouefypa yTBep>KIeHMA ¥ M3MeHEHM:
PAHII, X0oTa BHellHe ¥ HaIOMMHAaeT IPOLENYPY
MOCTVDKEHNUA COIJIALeHMA MEXJY TOCyHapCTBaMu
VIKAO, Ha mpakTuKe CUIbHO 3aBUCUT OT OffHOCTO-
POHHUX pelleHMiI ee OpraHos. B wyacTHOCTHM, Kak
crpaBeiuBo oTMedaet npodeccop F0.H. Marees,
Tenepanpusiit cekperapp VIKAO n AHK o6napator
[I0OBOZIbHO LIMPOKUMM IIPaBaMM IO OIIpefie/IeHNIO
NopAJKa JEMCTBUII M INPUHATUIO OKOHYATE/IbHBIX
pelieHnit B oTHOIeHUM nonpaBok k PAHIT [Mex-
LyHapOJHOE BO3AYLIHOE IpaBo... 1980:98].

Mexpy TeM, HeCMOTpPA Ha PEKOMEHJATEIbHbII
xapaxTep PAHII, oM urparmot Ba>kHYI0 poO/ib B pe-
TYIMPOBAHNM MEX/IYHApOIHOI a3pOHABUTALVML.
PAHII o6ecreunBaioT B3aMMOCBSI3b MEXIY peKo-
Menpyemort npaktuxoint VIKAO, TAHII n mexpy-
HApOJIHBIMM CTAH[JApTaMy, C ONHON CTOPOHDI, U
IUTaHaMI TOCYAApPCTB, a TakKe (GaKTUYeCKuMU pe-
3yNbTaTaMyl BHEJPEHUSA YHMBEPCAIbHBIX HOPM MU
pexomenjauuit IKAO Ha HanMoHaIbHOM YPOBHE, C
APYToJi CTOPOHBI.

7. PykoBopcTBa, IVIPKYIAPbI M MHCTPYKTHUBHbIE
matepuansl IKAO

B npakTuke perynmpoBaHus ieATeTbHOCTI MeX-
IYHApOJHOM TPAXNAHCKON aBMALMM Pas/INYHbIE
PYKOBOZICTBA, IMPKY/IAPBI ¥ MHCTPYKTUBHbIE Ma-
tepuanbl VIKAO 3aHMMaOT 3HauUMTe/IbHOE MECTO —
KaK B CBA3MU C VX KOJMYECTBOM M 00BEMOM, TaK I
B CBSI3Y C BAKHOCTBIO PaCCMATPVMBAEMbIX B HUX BO-
npocos™.

PyxosoznctBa IKAO (Manuals) copepxar 1mop-
POOHDIT MHCTPYKTMBHBI ¥ MHQPOPMALVIOHHBII
MaTepyas, COeCTBYIONIT eANHO0OpasHOMY IIpu-
MEHEHMI0 MEXIYHapOJHbIX CTAaHJAPTOB U PEKO-
Menpyemort npaktuku MKAO mm kacarommiics
OT/IE/IbHBIX BOIIPOCOB JIeATENbHOCTY TPAKIAHCKOM
aBmanyu™. Tak, PyKoBOACTBO 110 aBUAL[MIOHHOI Me-
IVILIVHE MMeeT BaKHOE 3Ha4YeHUe J/IA eA1HO00pas-
HOTO ITPUMEHEHN MEXIYHAPOJHBIX CTAHAPTOB 1
pexoMeHnpyemolt npaktuky IIpunoxennsa 1 «Bboi-
flada CBMUETENTbCTB aBMALMOHHOMY II€PCOHANMY» K
Ynkarckoit KOHBeHIMN*, a PyKoBOACTBO IO aBua-
IIVIOHHOJI MeTeoposiorny 06001aeT U JJONOTHSAET
nonoxenusa Ilpunoxennsa 3 «Mereoponornyeckoe
obecreyeHne MeXIyHApOJHO adpOHABUTALIMI» K
Unkarckoit KoHBeHIMU”. B TO >ke Bpems, Hampu-
Mep, Iie/bl0 PyKOBOZICTBA IO perymmpoBaHuIo Mex-
[lyHapOJHOTO BO3IYIIHOTO TPAHCIOPTA ABIAETCA
MULIb TPefoCTaB/ieHe 00beKTUBHOrO MHpopMa-
IIMIOHHOTO MaTepHasa [0 BOIPOCaM PeryInpoBaHus
KOMMepYecKoil /IeATelIbHOCTY BO3JYLIHOTO TPaHC-
nopra*, MOCKO/NBKY Kakue-mnbo MeX[yHapoXHble
ctanfapTel MIKAO mno fgaHHBIM BOIpocaM KpaliHe
OTpaHNYEHBI.

Hupxynsapst MKAO (Circulars), npefHasHadeH-
Hble JUIA PAacIpOCTPaHEHNs CIeIMani31pOBaHHOM
MHPOpPMALNY, NPeNCTaBIAIIell HTepeC /I To-
cypapct — uneHoB MIKAO, MoryT copiep>xathb pe-
KOMEHJAIMN U TIPUMEpHI TepefjoBOll MPaKTUKU B
KaKoii-mbo cdepe HeATENBHOCTY TPAKETAHCKON

32 Cm., Hanpumep: European Region Air Navigation Plan. Vol. 1. 2001. URL: https://standards.globalspec.com/std/1015010/

icao-7754 (accessed 12.09.2020).

3 ]CAO: Directives to Regional Air Navigation Meetings and Rules of Procedure for their Conduct. 1991. P4. URL: http://www.
icscc.org.cn/upload/file/20200511/20200511090523_57346.pdf (accessed 12.09.2020).

3O 3HauYeHUN PYKOBOACTB U MHCTPYKTUBHbIX MaTepuranos MKAO, B yacTHocTu, cm.: [Abeyratne 2016:191-200].

% Cm.: ICAO: Publications Regulations. 2020. URL: https://store.icao.int/en/icao-publications-regulations-doc-7231 (accessed

12.09.2020).

% MKAO: PykoBofctBo no aBuauvoHHON mMeguumHe. 2012. Joctyn: https://www.icao.int/publications/Documents/8984 _

cons_ru.pdf (nata obpaiieHunsa: 20.07.2020).

3 ]CAO: Manual of Aeronautical Meteorological Practice. 2017. URL: http://www.icscc.org.cn/upload/file/20190102/Doc.8896-
EN%20Manual%200f%20Aeronautical%20Meteorological%20Practice.pdf (accessed 12.09.2020).
% ]CAO: Manual on the Regulation of International Air Transport. 2018. URL: https://www.icao.int/sustainability/pages/

doc9626.aspx (accessed 12.09.2020).
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asmanyn®. Hanpumep, umpkymsap 330 «Corpyx-
HIYECTBO T'PAKIAHCKMX U BOEHHBIX OPraHOB IIpU
OpraHM3alMM BO3JYHIHOTO JBVDKEHUSA» CONEPIKUT
PEKOMEH/IalIMM U TIPUMEPHI YCIEIIHbIX IpaKTuye-
CKuX (HOpPM COTPYAHMYECTBA I'PAXTAHCKMX U BO-
eHHbIX opraHoB”. A mnHbopmManusa uupkynipa 347
«[IpyHINIIBI BHEJPEHNSA CIEXKEHNUA 33 BO3JYIIHbI-
MM CyflaMi» OCHOBAaHA Ha JCIIOJIb3YeMOM B aBU-
aIlMIOHHOJI OTpAc/M OIbITE IPYMEHEHUA XOPOLIO
U3BECTHDIX U II€PeJJOBbIX TEXHONOIUII C/IeKEeHMA 3a
Bo3nyumHbIMu cyfgamu®'. Takum o6pasom, B oT/mndme
ot pykosozacT VIKAO, nupky/sps! HOCAT B 60/b-
et creneHy MHQOPMALMOHHBIN XapaKTep, XOTs B
HEKOTOPbIX C/Iy4asX CUCTeMATU3MPOBaHHAA B HUX
uHMOpMaLMA MOXKET OBITH [10/IE3HA TOCYAPCTBAM,
B TOM 4MCJIe /I TOIKOBAaHMA 1 IIPUMEHEHV HOpM
MEeX/YHapOJHOT0 BO3/yIIHOTIO IIpaBa.
Mucrpykrusnble Matepuansl VIKAO (Guidance)
TaKKe COJep)KaT HeoOXOAMMble PeKOMEHJALNN 1
HPAaKTUIECKYI0 MH(OPMALVIO /I TOCYAPCTB-YIe-
HoB. OflHaKo, B OT/IMYMEe OT PYKOBOJCTB M LIMPKY-
JIAPOB, 9TU PeKOMeHJAUMN 1 MHPOPMALNA MOTYT
KacaTbcA 6oJee IIMPOKOTO Kpyra BOIPOCOB, BXO-
pamyx B komrneteHnyio VIKAO, u He 3arparusarb
TeXHMYeCKMe aCHeKTbl NPUMEHEHNA MeXYHapof-
HBIX CTAaHIAPTOB U PEKOMEHJyeMOl MIpPaKTHKU. B
YaCTHOCTY, OBUIM YTBEPXKAEHBI MHCTPYKTUBHBIE
Mmarepuansl IKAO 1o pasnin4HbIM BoIIpocaM oxpa-
HBI OKPY>KaloLlel Cpefibl OT BPEJHOTO BO3/EIICTBUA
rpaxkgaHckon asuauyy. Hanpumep, VHcTpyKTHB-
HbIII MaTepuan 1o cOaJTaHCUPOBAHHOMY IIOAXOAY
K YIpPaBIeHUI0 aBMALMOHHBIM wymMmoM* wm VIH-
CTPYKTUBHBII MaTepyas 1o c60opaM 3a aBMAL[VIOH-
HYIO 3MICCHIO, CBA3aHHBIM C MECTHBIM KaueCTBOM
Bo31yxa®. B cBsA3M ¢ KOPOHABMPYCHO HaH/EMIelt
U ee BIIMAHVEM Ha MUPOBOIL BO3JYLIHbII TPAHCIIOPT

1 mroHs 2020 1. O6bUT yTBepXK/eH VIHCTPYKTUBHBIN
MaTepyasn MO OCYILIEeCTBIEHNIO BO3[YIIHBIX Iepe-
BO30K BO BpeMf Kpusyuca OOIIeCTBEHHOTO 37Ipa-
BooxpaHeHMs, Bbi3BaHHOro COVID-19, xoropbiit
HpefoCTaBII TOCYAAPCTBAM U aBUAIIMOHHO OTpac-
T KOMIITIEKCHbIE PeKOMEH AN 110 CHVDKEHUIO PU-
CKOB JI/I ITACCAKMPOB Y AaBUALVIOHHOTO IIePCOHAA
B IIepUOf, TaHeMun ™.

Bce BblmenepeuncieHHble JOKYMEHTBI, 33 He-
KOTOPBIMM MCKIIOUEHNAMY, YTBepkKparoTcsa lene-
panbHbIM cekperapeM VIKAO u mpepocTaBisaoTcs
rocygapcTBaM B ¢GopMme oduumanbHbIX HyO/IMKa-
it IKAO®. 9Tu [OKyMeHTBI HOCAT peKOMeHfia-
TE/IbHBI XapaKTep, OJHAKO UX BCIOMOTaTelbHOe
3HaueHNe /i1 TOMKOBAHUA U IPYMEHEeHMA HOpPM
MEXIyHapOJHOTO BO3JYLIHOTO IpaBa, COAep)Ka-
I[VIXCS, IPeXKJie BCEro, B MeXXYHAPOHbIX CTaH/[ap-
TaX, MOXeT OBITb HACTOJIBKO BEMKO, YTO BEOM-
CTBaM I'PaX[JAHCKOI aBMALIMY TOCYHAPCTB — YIEHOB
MKAO 6e3 cooTBeTcTBYIOLMX pyKoBOozicTB VIKAO
3a4acTyi ObIBaeT OYeHb CIO’KHO BHEIPUTb HA Ha-
IIMIOHAJIbHOM YpOBHE IIPMHATbIE MeX[yHapOIHbIe
craHfapThl. VIMEHHO 1O3TOMY NOCTOSIHHAA padora
akcrieproB u Cexpetapuara VIKAO no mn3pgannio n
0OHOBJIEHNIO PYKOBOJICTB, LIPKY/IAPOB ¥ MHCTPYK-
TUBHOTO MaTepuaja HeCOMHEHHO HeoOXopyuma M1
odeHb mnonesHa. OfHAKO C/leflyeT YYMTHIBATh, YTO
HaIlOJIHeHNe BCeX yKa3aHHBIX JokyMeHToB VMIKAO
Bce 0oJIee CYLIeCTBEHHBIMY NOIOKEHNAMM 32 CYeT
YIPOIEHNA MEeX/YHApPOIHBIX CTaHJAPTOB MOXET
MMeTb BeCbMa HeraTVBHBIe IOCTeACTBUA [ MHTe-
PecoB ToCyapCTB, TTOCKONIbKY JJaHHbIE JOKYMEHTBI
MKAO yTBep>xaaTca TONbKO ee [eHepanbHBIM ce-
KperapeM 6e3 Kakoro-mmbo y4acTusi rocyfapcTB-
4JIeHOB.
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% Cm.: ICAO: Publications Regulations. 2020. URL: https://store.icao.int/en/icao-publications-regulations-doc-7231 (accessed
12.09.2020).

40 ICAO: Civil/Military Cooperation in Air Traffic Management. 2011. URL: https://www.icao.int/apac/meetings/2012_cmc/
cir330_en.pdf (accessed 12.09.2020).

41 ICAO: Aircraft Tracking Implementation Guidelines. 2017. URL: https://www.ifalda.org/wp-content/uploads/2018/10/ICAO-
Cir347_en.pdf (accessed 12.09.2020).

42 |CAO: Guidance on the Balanced Approach to Aircraft Noise Management.2008. URL: https://www.bazl.admin.ch/dam/
bazl/it/dokumente/Fachleute/Flugplaetze/ICAO/icao_doc_9829_guidanceonthebalancedapproachtoaircraftnoisemanage.
pdf.download.pdf/icao_doc_9829_guidanceonthebalancedapproachtoaircraftnoisemanage.pdf (accessed 12.09.2020).

4 ICAO: Guidance on Aircraft Emission Charges Related to Local Air Quality.2007. URL: https://global.ihs.com/doc_detail.
cfm?&input_search_filter=ICAO&item_s_key=00502433&item_key_date=921231&input_doc_number=9884&input_doc_
title=&org_code=ICAOQ (accessed 12.09.2020).

4 B3neT. IHCTPYKTUBHbIN MaTepUan no oCyLLeCTBNEHNIO BO3AYLLIHbIX MEPEBO30K BO BPEMs KpM3Kca 06LLECTBEHHOTO 3[1paBo-
oxpaHeHus, BbiaBaHHoro COVID-19. 2020. Joctyn: https://www.icao.int/Security/COVID-19/EBandSL/067r.pdf (nata obpatie-
Hus: 12.09.2020).

4 Hanpumep, BBUZY 6051bLLOr0 3HaueHUs, IHCTPYKTUBHBIN MaTeprian Mo OCyLLeCTBIEHNIO BO3AYLLUHbIX NepeBO30K BO BpeMs
Kpu3uca obLeCcTBEHHOrO 34PaBoOXpaHeHNs, BbidaBaHHOro COVID-19, 6bin ytBepaeH Cosetom MKAO.
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9. BcnomoratenbHbie fokymenTsl UIKAO,
Kacalommecs CHCTeMbl KOMIIEHCAIN 1
COKpAIIleHN: BBIOPOCOB YIIepofa It
MexpyHaponHoii aBuamym (KOPCHA)

Bcniomorarenbuble foxymeHTs VIKAO, kacaro-
myecst CucTeMbl KOMIIEHCALMM U COKPAILleHNS BbI-
OpocoB yraeposa Il MEXYHApOJHOI aBMALUK
(manmee - KOPCIMA*), nosisunuce ¢ npunsatem Co-
BetoM VIKAO 27 uronsa 2018 r. Toma IV Ilpumoxe-
HuA 16 x Yukarckoii KOHBeHIMM. DTOT JOKYMEHT
COLIEPXKUT MEXIYHapOJHbIE CTAH[APTBI U PeKo-
meHpyemyto npaktuky KOPCHAY. KOPCHA, Ha-
IpaB/ieHHas Ha pealnsalyio CTPATeTMYecKoll 1ieIn
VIKAO - 3ammry oKpy»Kamolleil cpefibl OT BpeHO-
r0 BO3JENCTBUSA aBUALMM — IPeACTaBIsieT co6oit
IJI00aIbHYI0 CHCTEMY SKOHOMMYECKOTO CTMMY/IU-
pOBaHNA COKpAIlleH!sA BHIOPOCOB YITIEpOfa, a CaMi
nonoxennA toma IV ITpunoxennsa 16 x Yukarckoin
KOHBEHIIUM PEeryIMPYIOT BOIPOCHl MOHMTOPMHIA,
OTYETHOCTY U BepuduKanuyu BeIOPOCOB yIiepopa
3KCIUTyaTaHTaMIU CaMOJIeTOB, MOPANOK pacyeTa U
THOTAIIeHNA VX KOMIIEHCAI[VIOHHBIX 0053aTe/bCTB B
CBA3M € 9TUMU BbIOpocamu™.

Tak e, KaK MHCTPYKTUBHbIE MaTepuasbl U py-
koBopicTBa VMIKAO, BcrioMorarenbHble JJOKYMEHTBI
KOPCHIA He sABIAOTCA IOpUAMYECKN 00s3aTeb-
HBIMM I TOCYJAPCTB, HO TP 3TOM UX OT/IMYAIOT
cenyomye 0COOEeHHOCTI:

- IIOJHBIN IlepedyeHb, COCTOALMUI U3 YeThIp-
HaJ[IaTi BcroMoraTenbHbIX foKyMeHToB KOPCHA,
npsAMo npegycMoTper B Tome IV Ilpunoxenus 16
K Umkarckoit koHBeHumyu (Hanmpumep, Kpurepun
YCTOIYMBOCTY I BUOB aBMAIMIOHHOIO TOIUINBA,
otseyatomiero ycrnosuam KOPCHA; Meropuka pac-
yeTa (aKTUYECKMX 3HAUCHMII SMMUCCUU B TeYeHMe
KMI3HEHHOT 0 1IMK/Ia; Kpurepuu npuemaeMocTy efu-
HIL, SMUCCUA U T. [1.)%;

- BcroMorarenbHble JokyMeHTbl KOPCHA n
M3MEHEHM: K HUM YTBEepPXKIa0TCA

CoseroMm MIKAO, a He ee [eHepabHBIM ceKpeTa-
pem;

- HecMOTpsl Ha peKOMEH[ATe/bHblil Xapak-
Tep, BCIIOMOTaTe/IbHbIe IOKYMEHTBI MMEIOT BaKHOE

3HaueHue A peamsanyy KOPCHA, Ha uyto psvo
ykasaHo B ToMme IV Ilpunoxennsa 16 x Yukarckoin
KOHBeHLMn™’;

- KpOMe TOro, MHOTME MeX/yHapOjiHble
crangaprel ToMa IV Ilpunoxenns 16 k Yukarckoii
KOHBeHIMY CHOPMYIMPOBAHBI TAKUM 00pa3oM, 4TO
uX TpuMeHeHue rocypapcrsamu-wieHamu VKAO
IPAaKTUYECKX HEBO3MOXXHO 0e3 JCIO/Nb30BaHMA
BcrioMorartenbHbix fokyMeHToB KOPCHA.

BrimrensnoxxeHHble  OCOO@HHOCTM — BCIIOMOTA-
TenbHbIX JokyMeHToB KOPCHA, ¢ ofHOI CTOPOHBI,
KaK Obl «[IPUIIOJHMMAIOT» UX CTATYC 110 CPABHEHMIO
C [IpyTMMM DPEKOMEH/JaTeNbHbIMM JOKyMEHTaMU
MKAO. Opnako, ¢ Opyroit CTOpOHbBI, COXpaHeHNUe
CTO/Ib BOKHBIX U, JlaKe HE3aMEHMMBIX [yld peau-
sanuu KOPCHMA mnonmoskeHMi BCIIOMOTraTeIbHBIX
JIOKYMEHTOB B KayeCTBe peKOMEeHJATe/IbHbIX U He-
BO3MOXXHOCTb MX BK/IIOUEHIs HEIOCPECTBEHHO B
MeXIyHapojHble cTanfapTel ToMa IV ITpunoxenns
16 x Umkarckoit KOHBEHIIM BO MHOTOM CBSI3aHBI,
IO HallleMy MHEHMUIO, C TeM, YTO pa3paboTKa 1 Ipu-
uatue KOPCHUA B pamkax VIKAO npoxopunu B yc-
JIOBUAX JIOBOJIbHO CEPbe3HbIX PasHOITIACUIT MEXIY
3KOHOMMYECKM PA3BUTBIMM ¥ Pa3BUBAIOIMMUCH
CTpaHaMM 110 [IOBOJlY IPMMEeHEHM s PbIHOYHBIX MeD,
COKpAIAIOIINX BBIOPOCHI YITIEpOfa MEXYHapOf-
HOJI Ipak[JaHCKOJ aBualMei. B aTux ycnoBu:Ax Ha
CeTONHALIHWIL IeHb BPAJ /U YHAI0Ch ObI ZOOUTHCA
COIJIacOBaHMA BOMb TocyfapcTB — uiaeHoB MIKAO
OTHOCKTE/IbHO IPU3HAHMA PacCMaTpPMBAEMBIX IIO-
JI0OKEHMI1 B KayecTBe HOPM MEX/IyHapOJHOTO BO3-
IYUIHOTO IpaBa. BmecTe ¢ Tem, BBUAY 60/bLIOrO
3HaueHNA BCIIOMoraTeNbHbIX JoKyMeHToB KOPCHA
I BHe#peHus Bceit aToil cuctembl, Coset IKAO
BCe )Ke IIPUHSII pelieHne 06 0co60M MopsiKe UX yT-
Bep>K[eHMs 1 USMEHEHM .

10. BeiBoabI

B 11€710M MO>XXHO OTMETHTD, YTO CYIECTBYIOLINE
CerofiHA IpOoLecChl 00pa3oBaHNA HOPM B MEeXKIYHa-
POJJHOM BO3JYIIHOM IIPaBe NOCTaTOYHO AMHAMMY-
HBl ¥ XOPOLIO YYMTBIBAIOT COBPEMEHHbIE pealny
PasBUTHUA MUPOBOJ aBMALMM M VIHTEPECHI pas3iny-

4 A66peBmatypa KOPCHA ocHOBaHa Ha COKpalleHHOM HaUMEHOBAHUM JAHHON CMCTEMbI Ha aHMUIACKOM A3blke — Carbon
Offsetting and Reduction Scheme for International Aviation (CORSIA).

47 Bbonee nogpobHo o cucteme n npobnemax KOPCUA NKAO cm., Hanpumep: [Erling 2018:371; Truxal 2017:179- 185].

% TpunoxeHre 16 K KOHBEHLIMM O MEXAYHAPOAHO rpaxAaHCKo aBraLmmn «OxpaHa oKpy»atoLleii cpeabl». Tom IV. Cnctema
KOMMeHCaLmMmn 1 CoKpaLleHrs BbIGPOCOB yrnepoaa Ana mexxayHapoaHon asauun. 2018. loctyn: https://www.economy.gov.
ru/material/file/24780ac67f1c415f5a43a28010442d72/SaRPs.pdf (nata obpatieHus: 12.09.2020).

4 Tam xe.
50 Tam xe.
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HBIX TOCYJApCTB. MeXly TeM B IIOC/Ie[iHee BpeMs B
pamkax VIKAO u apyrux Me>XXgyHapORHBIX aBUALU-
OHHbIX OpTaHM3ALNI1 CTA/IM 3aMETHBI YIIPOILeHNE U
YCKOpeHIe IIpoLieccoB HopMooOpasosanus. [Ipouc-
XOJIMT 3TO 32 CYeT NIePEHOCa MHOTUX CYIeCTBEHHBIX
TIOJTIO)KEHWIT U3 0053aTe/IbHBIX AaKTOB B PEKOMEH/Ia-
TeIbHbIE aKThI U JOKYMEHTBI 100 3a CYeT OTCTpa-
HEHJA TOCY[lapCTB OT y4acTUA B 3TUX IPOLieccax.
HameTusimecs TeHJEeHIMM MOTYT MMeTb BecbMa
HeraTMBHbIE IOCIENCTBUA JyIA MHTEPECcOB CaMMUX
TOCYHApCTB, JOCTVDKEHNS €AMHOOOpasys IpaBui,
CTAaH[JAPTOB U HPOLEAYP, KacalolyXcs JesATelb-
HOCTM MEXJYHAapOJHON IPaK[JaHCKOJ aBuauuy, 1
B MITOTe JlaXKe CO3/IaBaTb YIPo3y /I 6e30IacHOCTI
oseToB Bo BceM mupe. Ilpencrasndercs, uro Poc-
cuiickoit Pefepanuy 1 IPyTuM rocygapcTBam, yda-
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PRIVATE MILITARY AND SECURITY
COMPANIES IN INTERNATIONAL LAW

INTRODUCTION. The article analyses the sources of
international law, national legislation of the Russian Fed-
eration, as well as that of certain foreign States regulating
the operation of private military and security companies
(PMSCs) in armed conflict. The article highlights the out-
comes of the work of the UN Special Rapporteurs and
Working Groups to study the activity of PMSCs and the
impact it had on the observance of human rights. The
authors further analyze the status of PMSC personnel
under international humanitarian law. The article also
looks at the positions expressed by the delegations of
Member States during the discussion of the 2010 Draft
Convention on Private Military and Security Companies
(PMSCs) and provides recommendations for developing
an appropriate international regulatory framework. The
authors also examined State practice of the implementa-
tion of the The Montreux Document on Pertinent Inter-
national Legal Obligations and Good Practices for States
Related to Operations of Private Military and Security
Companies During Armed Conflict related to the opera-
tion of private military and security companies during
armed conflict.

MATERIALS AND METHODS. The article contains
an analysis of the main sources of international law, the

Moscow Journal of International Law « 4 . 2020

documents drafted by the United Nations International
Law Commission, special rapporteurs and working
groups on the matter, and State practice. It also addresses
Russian and foreign legal scholarship.

From a methodological perspective, this study relied on
the general scientific (analysis, synthesis, systemic ap-
proach) and private legal methods of knowledge (formal-
legal, comparative legal studies).

RESEARCH RESULTS. Based on the study, it is argued
that an international treaty should be adopted to regulate
the activities of PMSCs, which would establish mecha-
nisms to monitor and hold PMSCs and their employees
legally accountable.

KEYWORDS: private military and security companies,
armed conflict, international humanitarian law, Mon-
treux Document, combatants, civilians, direct participa-
tion in hostilities.
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MEXOYHAPOOHO-INMPABOBOE
PEMYJIMPOBAHUE AEATEJIbHOCTU
YACTHbIX BOEHHbIX U OXPAHHDbIX

KOMMAHUN

BBEJEHME. B cmamve ananusupyomcs ucmod-
HUKU Me#O0YHAPOOH020 NpAasa, axmvl HAUUOHAIIb-
Hozo mnpaea Poccuu, Hekomopvix UHOCHPAHHBIX
eocyoapcme, pezynupyrouque O0esmenvHOCHb 1ach-
HObIX 60eHHbIX U oxpanHbix xomnanuil (YBOK) 6
800pyHeHHbIX KoHdnukmax. TTokasamvl pesynvma-
muvl pabomvl CHeUUAIbHbIX 00KIA0UUKO8 U Pabo-
uux epynn OOH no uccnedosanuro desmenvHOCHU
YBOK, ux enusHue Ha cobmodeHue npas 4enosexa.
IIpoananusuposan cmamyc compyonuxos YBOK
C MOUKU 3PEHUS HOPM MEHOYHAPOOHO20 2YMAHU-
mapHozo npaea. Paccmompervr nosunyuu denezaiyui
20cy0apcme-uneHos npu 00CyH0eHUU Npoexma KoH-
senyuu 2010 2. o pezynuposanuu OesmenbHOCU
YBOK, npeonosetvl pekomeHoauuu 015 paspabom-
KU COOMBEMCIMEYI0U4e20 MEXAHUIMA MeHOYHAPOO-
HO-NPABo6020 pezynuposanus. Vzyvena npakmuxa
npumerenus eocyoapcmeamu JJokymenma Monmpé
0 COOMBEMCMBYIOUAUX MeHOYHAPOOHO-NPABOBHIX
00513amenbcmeax u nepedosvix NPaKmu1ecKux me-
mooax 2ocyoapcme, Kacarouguxcs GyHKUUOHUPO-
BAHUS YACTNHBIX 60EHHVIX U OXPAHHBIX KOMNAHUIL
8 nepuod 6oopymenHozo Konpnuxkma (JJoxymenm
Monmpé) u MexoyHapooHozo kodekca nocmasuqu-
K08 OXPAHHDBIX YCTLye.

82

MATEPUAJIBI 1 METOJBL. B cinamve nposeder
AHANU3 OCHOBHLIX UCMOYHUKOB MeNOYHAPOOHO20
npasa, mamepuanvt pabomot Komuccuu mexoyHa-
pooroeo npasa OOH, cneyuanvHvix 00KAAOUUKOS
U paboqux epynn no IMomy 60Mpocy, NPaxmuka
eocyoapcme. VI3yuervl 00KmpuHanvHole mpyovt 3d-
PYOEHHBIX U POCCUTICKUX CHEUUATUCO8 8 00T1acmu
Men0yHapoOHozo npasa. Memoodonozuueckyro ocHo-
8y UCCTIe008aHUs cocmasunu o0ujeHayuHole (aa-
JIU3, CUHME3, CUCMEMHDbLIL N00X00) U HACMHONPABO-
8vle Memoovl No3HAHUA (PopmanvHo-opuouUecKut,
CpasHUMeNbHO-NPABOBOLL).

PE3YJIbTATbI MICCIIEJOBAHMA. Ha ocHose
1poBedeHH020  UCCTIE008AHUT  APZYMEHMUPYermCs
He0OX00UMOCMb NPUHAMUS MeHOyHAPOOH020 00-
eosopa, pezynupyrousezo dessmenvHocmo YBOK, umo
103607IUM €030aMmb MeXAHU3MblL O/ KOHMPONS U
npueneveHuss K 1pUOU4ecKoll omeemcrmeeHHOCmu
YBOK u ux compyoHuoe.

K/IIIOYEBBIE CJIOBA: uacmnvie 6oeHHvie u 0x-
paHHble  KOMNAHUL, BOOPYHEHHVITE  KOHPAUKIM,
MeHOyHAPOOHOe eyMaHumapHoe npaso, [Joxymenm
Monmpé, kombamanmol, 2paioanckue nuya, Heno-
cpedcmeeHHoe yuacmule 6 B0eHHbIX 0eliCNBUsX.
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1A OUTUPOBAHMA: Ckypatosa A.IO., Ko-
ponbkoBa E.E. MexnyHapogHo-IipaBoBoe pe-
TyIMpOBaHME [eATeNbHOCTY YaCTHBIX BOEHHBIX

1. Private Military and Security
Companies - general provisions

rivate military and security companies provide

armed security services, police, and military

training, intelligence gathering and analysis,
participate in peacekeeping missions, and complete
other tasks [Gasser, Malzacher 2020:57-87]. The
army and the police have traditionally performed
most of these functions [Nebolsina 2019: 76-106].
Several factors are of concern in this context. Firstly,
PMSC personnel tend to work in an area of armed
conflict, exposing their lives to immediate danger,
and, unlike military personnel, they are not afforded
any legal guarantees [Lehnardt 2017: 761-780]. Most
PMSC personnel involved in armed conflicts are na-
tionals of third States not involved in armed conflict.
The contracts they enter into often do not contain
any provisions on the actual nature of work involving
participation in hostilities, further constraining their
access to obtain medical care and compensation in
the event of injury or death. Second, not uncommon
are the violations of international law committed by
PMSC personnel, which prompted the UN Human
Rights Commission to review the work of such com-
panies and develop an appropriate legal framework.

2. UN’s work on the activities of Private Military
and Security Companies

2.1. Outcomes of the work of the UN Special
Rapporteur on use of mercenaries as a means of
impeding the exercise of the right of peoples to

self-determination (1987-2005)

In 1987, the UN Commission on Human Rights
appointed a Special Rapporteur on the use of merce-
naries as a means of violating human rights and im-
peding the exercise of the right of peoples to self-de-
termination, with a mandate to study, among others,

VI OXPAaHHBIX KOMIIAHMI. — MOCKOBCKULL KHypHAT
MmenoyHapooHoeo npasa. 2020. Ne 4. C. 81-94. DOL
10.24833 / 0869-0049-2020-4-81-94

the methods of recruiting mercenaries to take part
in armed conflict. In 2005, the mandate expired. The
UN Commission on Human Rights formed a Work-
ing Group of the same name.

The Special Rapporteur made the first mention
of private companies providing military services in
armed conflict in 1994. It was noted that former sol-
diers were recruited by the South African “Executive
Outcomes” Company to participate in hostilities in
Angola, supporting the UNITA rebels. This was in
contravention of Angola's legislation at the time. Pri-
vate companies were often involved in armed con-
flicts, both by the Governments and by non-state
armed groups. For example, “Sandline International”
contracted by the Government of Papua New Guin-
ea, gathered intelligence, conducted military offen-
sives in Bougainville, supplied arms, ammunition,
and military equipment to the scene of hostilities. At
the same time, the Defense Forces were placed under
the command of the Company's personnel.

Upon analyzing the state practice of African
states, the Special Rapporteur concluded that Gov-
ernments allow the recruitment of mercenaries, en-
listed via private military companies. He also noted
that the notion of mercenaries was developing, trans-
forming, and could often hide behind the facade of
private military companies providing military as-
sistance and expertise. The key ideas of the Special
Rapporteur were:

- Upholding peace is an inherent obligation
that a State cannot delegate;’

- As they progress and develop, private mili-
tary companies may create a real threat to the gov-
ernments;>

- Outsourcing state functions to private com-
panies will limit state sovereignty.’

As a result of the study, the Special Rapporteur
suggested that such companies be prohibited, as they
encourage mercenary activities. However, this po-

' Report of the Special Rapporteur on the use of mercenaries. January 13, 1999, E/CN.4/1999/11. URL: https://ap.ohchr.org/

documents/dpage_e.aspx?m=105 (accessed: 09.09.2020).

2 Report of the Special Rapporteur on the question of the use of mercenaries. February 20, 1997. E/CN.4/1997/24. URL: htt-
ps://ap.ohchr.org/documents/dpage_e.aspx?m=105 (accessed: 09.09.2020).

3 Note by The Secretary-General on the Use of Mercenaries as a Means of Violating Human Rights and Impeding the Exercise
of the Right of Peoples to Self-Determination. October 16, 1997, A/52/495. URL: https://ap.ohchr.org/documents/dpage_e.

aspx?m=105 (accesed: 09.09.2020).
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sition later shifted to a proposal to develop a legal
framework, should states deem legal the use of pri-
vate military and security companies in armed con-
flict.

2.2. Work of the UN Working Group on the use of

mercenaries as a means of violating human rights

and impeding the exercise of the right of peoples
to self-determination (2005-present).

The Working Group comprises five independ-
ent experts from different regions of the world, who
serve on a rotating basis.

In 2008, a draft convention regulating PMSCs was
proposed in Moscow by representatives of the Rus-
sian Federation as part of a regional consultation. It
contained general provisions on the applicable terms
and basic regulatory principles, principles of interna-
tional law applicable to the activities of PMSCs, and
provisions on the international legal responsibility of
States for the acts of PMSCs.

In 2010, at the 65th session of the United Nations
General Assembly, the Chair of the Working Group
presented a draft convention regulating the activities
of PMSCs, which was not adopted by the UN Mem-
ber States, as some delegations criticized the text, as
detailed below.

2.3. The work of the Open-Ended
Intergovernmental Working Group to consider
the possibility of elaborating an international
regulatory framework on the regulation,
monitoring and oversight of the activities of pri-
vate military and security companies
(2010 to 2017).

The UN Human Rights Council established an
Intergovernmental Working Group to consider de-
veloping an international legal framework to regulate
the monitoring and control of PMSCs based on the
draft text proposed by the Working Group.* Thirty-
two states (including Russia) voted in favor of the es-
tablishment of the Working Group, 12 voted against
(United Kingdom, United States, etc.), and three ab-
stained (Switzerland, etc.).

One of the key issues of discussion was identi-
fying the reasons that had prevented the adoption
of the Draft Convention proposed by the Work-

ing Group in 2010. These reasons included the
following:

- the provisions of the Draft Convention on the
responsibility of states for the conduct of private per-
sons are not in conformity with the rules of interna-
tional law, in particular, the Draft articles on Respon-
sibility of States for Internationally Wrongful Acts
drafted by the UN International Law Commission;

- the Draft Convention envisions obligations
for non-State actors (private military and security
companies) who cannot proprio motu be parties to
the Convention;

- the Draft Convention distinguishes between
“inherently governmental functions,” which PMSCs
are prohibited from performing, and other functions
that States may delegate. A common understand-
ing of what “inherently governmental functions” are
within the framework of the Convention, in the view
of the experts, is problematic, given the different reg-
ulatory approaches of States on this issue;

- the Draft Convention provides for the estab-
lishment of a new body with powers to investigate
complaints by victims, but does not contain any pro-
visions outlining its funding and operation.

In the end, the delegates were divided on pos-
sible ways to design a regulatory framework. These
include:

- basing the international legal framework on
the Montreux Document on Pertinent International
Legal Obligations and Good Practices for States Re-
lated to Operations of Private Military and Security
Companies During Armed Conflict, 2008, and the
International Code of Conduct for Private Security
Service Providers, 2010. (This is the position of Great
Britain);

- the need for an international treaty has not
yet matured — we should better examine state prac-
tice should first be reviewed and, on its basis, draft
a set of guidelines, distinguishing private security
companies from private military companies (The US
proposes to adopt a “plan of action” based on expert
reports containing recommendations to States to
regulate PMSCs).”

- an international treaty on the matter is re-
quired, as national legislation is rather fragmented,
as PMSC employees violate human rights and are
rarely held accountable.

4 Resolution adopted by the Human Rights Council. October 7, 2010, 15/26. URL: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G10/167/44/PDF/G1016744.pdf?OpenElement (accessed: 09.09.2020).

5 Fifth Session of the Open-Ended Intergovernmental Working Group on Private Military and Security Companies. U.S. Gov-
ernment Delegation Closing Statement. December 12-16, 2016. URL: https://www.ohchr.org/Documents/HRBodies/HRCoun-
cil/WGMilitary/Session5/US_closing_statement.pdf (accessed: 09.09.2020).
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The fact that the discussions were going in differ-
ent directions, as well as the existence of contradicto-
ry positions, led to the ultimate “freeze” of the debate
on the adoption of an international treaty.

2.4. The work of the new Open-ended
intergovernmental working group to elaborate the
content of an international regulatory framework,

without prejudging the nature thereof, relating
to the activities of private military and security
companies from 2017 to present.

In 2017, the UN Human Rights Council estab-
lished a new Intergovernmental Working Group for
three years to develop international legal mecha-
nisms to regulate the activities of PMSCs.

The first and so far only session was held in 2019.
State delegations expressed different positions on
possible regulatory mechanisms. Brazil, India, and
Venezuela believed that the Montreux Document
only reflects a fragment of existing international law
that may cover the activities of PMSCs, yet this is not
enough, as significant legal lacunae remain. Some
delegations actively supported existing soft-law in-
struments. In particular, the European Union, Great
Britain, and Switzerland posit that the Montreux
Document and the International Code of Conduct
ensure the protection of human rights and are suf-
ficient to govern the PMSCs.

Cuba, Ecuador, and South Africa unequivocally
advocated for the adoption of an international treaty.
The delegation of Egypt noted the need to consider the
differences in the national legislation of States concern-
ing the establishment and operation of private military
companies during the drafting process. Pakistan, while
speaking in favour of the initiative to conclude an in-
ternational treaty, proposed to harmonize the positions
of States on mutual legal assistance, international state
responsibility, and the accountability of PMSCs person-
nel in the military chain of command. Most of those in
favour of adopting the treaty were those states where the
PMSCs were active. Thus, the representatives of Iran and
Iraq considered it necessary to draw lessons from past
large scale violations of human rights and international
humanitarian law in Iraq, Afghanistan and other States
where PMSC personnel killed innocent civilians in cold
blood, subjected them to torture and ill-treatment.

The delegation of the Russian Federation an-
nounced their intention to be an active member of the
Working Group, drawing attention to the need to dis-
cuss a number of contentious issues (the legitimacy of

PMSCs, status of their personnel under international
humanitarian law, functions that the State may del-
egate to PMSCs, responsibility for unlawful acts com-
mitted by employees of companies).

The session resulted in a synthesis of critical
points agreed on by the participants. During the
further stages of developing a legal framework, it is
advisable to:

- take into account the distinction between
mercenaries and PMSC employees;

- draw on the studies of Special Rapporteurs
and Working Groups;

- take into account the national legislation of
States applicable to PMSCs;

- determine the status of PMSC staff under
international humanitarian law;

- develop a list of functions that States cannot
delegate;

- to consider regulating the activity of PMSCs
in “complex situations” involving participation in cy-
ber operations, control of unmanned aerial vehicles
and autonomous weapons systems [Skuratova, Ko-
rolkova 2019: 22-30];

- take stock of previous negative lessons
learned with the use of PMSCs to destabilize consti-
tutional regimes to prevent such practices;

- consider the development of differentiated
regulatory mechanisms applicable in armed conflict
and peacetime;

- not to differentiate between private military
and private security companies by type of service, as
such companies offer a wide range of services;

- todevelop a mechanism for mutual legal as-
sistance in criminal matters.

During the discussion, a rather contentious view
was expressed that PMSCs could not be considered
Parties to armed conflict because they were merely
service providers. Accordingly, they are not subject
to international humanitarian law. This position did
not gain strong support [Sassoli, 2019:542-553].

3. Status of personnel of private military and
security companies under international
humanitarian law

3.1. Mercenaries
Additional Protocol I of 1977 to the Geneva Con-
ventions of 1949 (AP I) and the International Con-
vention against the Recruitment, Use, Financing and
Training of Mercenaries of 1989° set out cumulative

6 International Convention Against the Recruitment, Use, Financing and Training of Mercenaries, adopted by UNGA Res.

44/34 on 4 December 1989.
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criteria that can qualify a person as a mercenary. The
absence of any criterion will automatically mean that
a person cannot be a mercenary. For example, the
criterion of private gain or material compensation is
not always limited to material remuneration, because
many PMSC employees are involved in an armed
conflict, wishing to apply professional skills, and “get
an adrenaline dose.”” The lack of citizenship or per-
manent residence in the territory of the State where
the armed conflict is taking place does not prevent
the employment of PMSC personnel. Companies
employ locals to perform specific services [Gomez
del Prado 2017:59-62]. Members of PMSCs are not
included in the State's armed forces and therefore
qualify as mercenaries under this criterion.

Consider the application of this article to specific
PMSC staff members from Peru employed by the
United States in the armed conflicts in Iraq and Af-
ghanistan:

- contracts concluded with Peruvians pro-
vided for the conduct of training for subsequent
participation in hostilities and the payment for such
participation (partly subject to the requirements of
paras. a and c of Art. 47 API, and para. A of Art. 1(1)
of the 1989 International Convention);

—  Peruvian recruits were neither nationals,
nor residents of the parties to armed conflicts (re-
quirement of p. “d” art. 47 AP I, p. “c” c. art. 1, para. 1
of the 1989 International Convention);

- were not military personnel of the United
States or any other party to the conflict (require-
ments of paragraphs “¢” and “f” art. 47 AP I, para. “d”
c. 1, art. 1 of the 1989 International Convention);

- not officially sent by the State (Peru) for the
performance of tasks in situations of armed conflicts
(para. “f” AP [, para. “¢” para. 1, art. 1 of the 1989
International Convention).

In this case, there is no basis for the qualifica-
tion of PMSC personnel as mercenaries under Art.
47 AP I and art. 1 International Convention of 1989,
because not all the criteria set out in the documents
have been met.

3.2. Status of PMSC personnel in armed conflict
of an international character.

International humanitarian law grants certain
participants in armed conflict the right to directly
participate in hostilities.

1. Members of the armed forces shall have the
right to take part directly in hostilities, according to
Art. 1, para. 4A of the 1949 III Geneva Convention,
Members of armed forces are persons belonging to
the armed forces of a party to the conflict.® If the State
has not provided a notification that paramilitary and
police groups are incorporated into the armed forces,
they will not qualify as combatants. This requirement
may apply to PMSC personnel involved in armed
conflict.

2. International law recognizes the persons
who, “on the approach of the enemy spontaneously
take up arms to resist the invading forces, without
having had time to form themselves into regular
armed units, provided they carry arms openly and
respect the laws and customs of war” as combatants.’
However, this case does not apply to PMSC staff
members, as their participation in armed conflict is
preconditioned on the existence of a contract.

3. Members of the resistance movements also
enjoy combatant status. The International Commit-
tee of the Red Cross (ICRC) interprets belonging to
a Party to conflict as the existence of a de-facto re-
lationship between the participants in the resistance
movement and a Party to the conflict. There must be
a substantial nexus between the two. The require-
ments are set out in Art. 1 of the 1907 Convention on
the Laws and Customs of War on Land:

- to be commanded by a person responsible
for his subordinates;

- tohave a fixed distinctive emblem recogniz-
able at a distance;

- tocarry arms openly; and

- to conduct their operations in accordance
with the laws and customs of war."’

Some PMSC personnel may be considered com-
batants if they comply with the above criteria.

7 Goémez del Prado J.L. Impact on Human Rights of a New Non-State Actor: Private Military and Security Companies. URL:
http://www.privatesecurityregulation.net/files/Impact%20in%20Human%20Rights%200f%20Private%20Military%20
and%?20Security%20Companies%27%20Activities.pdf (accessed: 09.09.2020).

8 Third Geneva Convention lll, relative to the treatment of prisoners of war 1949.

® Art. 10 Brussels Declaration 1874 r., Art. 2 Hague Convention 1907 r., Art. 4(A)(6) Third Geneva Convention, relative to the

treatment of prisoners of war 1949.

1° Hague Convention, respecting the Laws and Customs of War on Land 1907.

86

MockoBcKuin XXypHan mexpayHapogHoro npasa < 4 « 2020



Alexandra Yu. Skuratova, Elena E. Korolkova

INTERNATIONAL HUMANITARIAN LAW

Art. 4A(4) of the Third Geneva Convention 1949
established that the persons who have received au-
thorization from a party to the conflict “to accom-
pany the armed forces without actually being mem-
bers thereof” are entitled to the status of a prisoner
of war”"! This is confirmed by a special permit issued
by the government. In the United States, according
to the Instruction of the Department of Defense “On
Contractor Personnel Authorized to Accompany the
US Armed Forces“'? PMSCs personnel are civilians,
accompanying the armed forces, who, however, often
take direct part in hostilities, abusing their rights.

Questionable is the practice of some States con-
cerning the recruitment of PMSC personnel to guard
military installations [Crawford, Pert 2015: 226-
231]. If PMSC personnel act as civilians, the defend-
ing Party is responsible for protecting military objec-
tives and facilitating military operations. Defending
a PMSC military facility would be considered an act
of violence against the enemy.

In summary, the status of PMSC personnel in
situations of international armed conflict must
be determined on a case-by-case basis [Cockayne
2014: 737]. PMSCs personnel cannot be unequivo-
cally qualified as mercenaries because their activi-
ties only partially meet the criteria set out in Art.
47 of AP I to the Geneva Conventions of 1949 and
international treaties dealing with mercenarism. In
some cases, PMSC personnel may enjoy the rights
and obligations of combatants, including the status
of prisoners of war. According to prof. Kotlyarov L.L,
PMSCs may be incorporated into the armed forces,
despite the private nature of their activities, under a
license issued under national legislation that makes
this possible [Kotlyarov 2013:176]. Where PMSCs
act as consultants and provide security advice or
logistical support, they are civilians [De Nevers
2017:281-302].

3.3. Status of PMSC personnel in a non-interna-
tional armed conflict.

In most cases, PMSC personnel are involved in
non-international armed conflicts where there are
hostilities between organized (non-governmental)
armed groups and the armed forces of a State. The

participation of PMSCs on the side of government
forces may be subject to a contract signed with the
Government of the State. Foreign PMSCs may par-
ticipate in such armed conflicts only with the consent
of the receiving State.

Nevertheless, PMSCs do get employed by non-
state armed groups in situations of armed conflict
of a non-international character [Daza 2017:31-57].
The participation of foreign PMSCs on the side of
organized armed groups sent by a foreign State in a
non-international armed conflict may be regarded as
an intervention in the domestic affairs of the State.
An example of this is the United States and British
PMSCs, who were involved in armed conflicts in
Libya in 2001 and Syria in 2011.

The purpose of international humanitarian law is,
first and foremost, to protect civilians through com-
pliance by Parties to an armed conflict with the duty
to distinguish between combatants and civilians.

1.  The status of government armed forces is
defined in AP I, which also applies to non-interna-
tional armed conflict. A person's membership in the
armed forces is determined by national legislation.

2. Inorder to determine whether an individual
belongs to an organized armed group, one must de-
termine whether he or she has a permanent function
within the group. Members of an organized armed
group cease to be considered civilians for as long as
they remain members of the group as long as they
have an active combat function. At the same time,
if a person only sporadically provides acts for an or-
ganized armed group, he or she cannot be considered
to be a member of one, since it is necessary to have
a long-term connection with the group [Rusinova
2012:61-69].

According to the commentary to AP II, direct
participation in hostilities is “military actions which,
by nature or purpose, are likely to cause actual harm
to the personnel and damage equipment of the en-
emy's armed forces”"* The term “direct participation
in hostilities” is not disclosed in any international
legal document. However, a precise understanding
of what constitutes direct participation in hostilities
is essential in determining the status of a party to a
non-international armed conflict.

" Third Geneva Convention lll, relative to the treatment of prisoners of war 1949.
12 Instruction of the Department of Defense on Contractor Personnel Authorized to Accompany the US Armed Forces, N°

3020.41 from 03.10.2005.

13 Commentary to Additional Protocol Il, of 8 June 1977, to the Geneva Conventions of 12 August 1949, relative to the protec-
tion of victims of non-international armed conflicts: Translated from English K. Piytu et. al. — 2 Edition., Moscow, International

Committee of Red Cross, 2000, p. 303.
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In light of this gap, the ICRC's attempt to inter-
pret the term is welcome." The ICRC experts pro-
pose that several constituent elements should be
taken into account to define an action as direct par-
ticipation in hostilities:

- the action must, as a probable result, ad-
versely affect the military operations or military
capabilities of a party to the conflict or cause death,
injury, or destruction to the persons or objects pro-
tected from an imminent attack (threshold of harm);

- there must be a direct causal link between
the acts and the harm that may result from the act
or the coordinated military operation (direct causa-
tion);

- the action must be specifically designed
to achieve the threshold of harm and must be per-
formed in support of one party to the conflict and to
the detriment of the other (belligerent nexus).

The commentary to AP II provides that direct
participation in hostilities is an act of war, which, by
its nature and purpose, may have the probable result
of actual damage to the personnel and equipment of
the enemy forces. The International Tribunal for the
Former Yugoslavia in the criminal case “Prosecutor
v. Strugar” reached similar conclusions®.

Based on this, the activities of PMSCs in the
training of military personnel and the development
of general plans of military operations (for example,
such American companies: “Cubic Application In-
ternational’, “Kellog, Brown and Root”, “MPRI” in
Georgia during the Georgian-Ossetian conflict in
2008) and intelligence gathering, which are not di-
rected at a specific military operation, do not consti-
tute direct participation in hostilities.

On the other hand, the supply of arms for a spe-
cific military operation does constitute direct par-
ticipation in hostilities (e.g., employees of “Sandline
International” in 1998 supplied arms to participants
of armed conflicts in the territory of the former Yu-
goslavia, in Iraq, Bahrain, Qatar, and Sierra Leone)
[Mathieu, Rearden 2007: 744-755].

In addressing the status of PMSCs personnel in
non-international armed conflict, one must estab-

lish the functions that they perform in the course
of their participation in armed conflict since not all
functions are related to military action. For example,
most of these companies provide logistical services.
Thus, if such PMSC personnel support an organized
armed group in this manner, they will not receive
POW status in case of enemy capture.

For a long time, States had contracted private
companies whose employees were to directly take
part in hostilities. Thus, when the governments of
individual African states employed PMSCs to re-
spond to the insurgency, they helped to quell resist-
ance and keep the political regimes in force. These
Governments excused this practice due to the lack of
adequately trained armed forces and comparatively
lower costs, as opposed to maintaining the army.

Ultimately, the right of PMSCs personnel to di-
rectly participate in the hostilities will depend on the
existence of guarantees as well the State's ability to
ensure that these functions are carried out without
compromising security. However, based on numer-
ous studies by domestic and foreign scholars on the
involvement of PMSCs in armed conflicts, the ban
on their participation in hostilities seems justified.

In conclusion, international humanitarian law
affords different protection to civilians and combat-
ants; at the same time, it is becoming increasingly
difficult to draw a line between the two categories in
modern armed conflicts.'® This is primarily due to
the nature of armed conflicts, the emergence of vari-
ous non-State actors taking part in hostilities, and
the use of new combat operations technologies.

The rules of IHL have changed since the First
World War, with the adoption of the 1929 Geneva
Conventions, their revision after the Second World
War in 1949, and then in 1977, during the struggle
against colonialism [Sassoli 2019: 542-553]. Howev-
er, the emergence of new, previously unknown meth-
ods of warfare requires the international community
to review the existing IHL. Based on the above, we
can assume that PMSC personnel would not enjoy
the status of either combatants or civilians, but would
be treated as sui generis actors.

* Interpretive guidance on the notion of direct participation in hostilities under international humanitarian law: International

Committee of the Red Cross. Geneva, 2009.

> Prosecutor v. Pavle Strugar, IT-01-42-AR72 (Decision on Interlocutory Appeal). November 22, 2002.
6 Durham H. Strengthening Compliance with IHL : Disappointment and Hope ICRC, Humanitarian Law & Policy Blog, 2018.
URL: https://blogs.icrc.org/law-and-policy/2018/12/14/strengthening-compliance-with-ihl-disappointment-and-hope/ (ac-

cessed: 09.09.2020).
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4. National legislation concerning PMSCs

On September 2007, members of the PMSC called
“Blackwater” carried out an armed attack on civil-
ians, including women and children, at the Nisour
Square in Baghdad. The FBI investigated the killing
and injuring of civilians. The Iraqi authorities failed
to prosecute PMSC personnel because they were
entitled to immunity from criminal prosecution, as
granted under the Order of the Iraqi Coalition Pro-
visional Authority No. 17 (2004). The PMSC's pres-
ence in Iraq was against the law, as the military and
security services license issued by the Ministry of the
Interior expired on 1 February 2006.

In the United States, criminal prosecution of PM-
SCs personnel is governed by the Military Extrater-
ritorial Jurisdiction Act (MEJA) and the Uniform
Code of Military Justice (UCM]).

Under MEJA, federal courts exercise jurisdiction
over crimes committed outside the United States
by persons employed or accompanying the armed
forces, or by US military personnel. MEJA covers ci-
vilians contracted by the United States Department
of Defense or other federal agencies that employed
them in support of a DOD mission."” Four employ-
ees of “Blackwater” were prosecuted and convicted of
various crimes committed in violation of MEJA. In
the course of the trial, the defense pleaded that MEJA
did not apply to Blackwater employees. In support
of the claim, the defence argued that the US Federal
Court had no jurisdiction, as MEJA applied only to
crimes committed by PMSC employees hired under
contract with the United States Department of De-
fense or pursuant to the mission of the Department
of Defense, and not with any other agency (in the
case in question, the contract was concluded by the
Department of State).

As for UCM]J, it had previously only been applied
to members of armed forces, while the prosecution
of civilians was beyond its scope. With the amend-
ments, UCM]J's jurisdiction extended to PMSC em-
ployees.” However, the prevailing fraction of the
foreign legal scholarship posits that the application
of the UCMJ to PMSC employees violates their con-

stitutional rights under the Fifth and Sixth Amend-
ments to the United States Constitution, as they are
considered civilians under United States law.

The prosecution of PMSCs personnel for the
crimes committed is further complicated by bilateral
agreements granting them immunity from prosecu-
tion by the competent authorities. The existence of
such agreements should not absolve sending States of
responsibility for holding the perpetrators account-
able and ensuring justice.

The US Alien Tort Statute (“ATS”) grants foreign
nationals who have been injured by PMSCs' or their
employees' actions the right to file a civil suit for dam-
ages.”” In 2004, citizens of Iraq who were tortured by
employees of “Titan” and “CACI” filed a civil action
for the violation of the norms of international law.*
In 2004, a civil action was filed. The United States
District Court denied the claims, arguing that the
ATS did not apply to private actors [Bakker, Sossai
2012: 664].

In the case of “Abtan v. Blackwater”, the trial fol-
lowed from a class action brought by the Iraqi citi-
zens injured by the shelling perpetrated by the em-
ployees of the PMSC “Blackwater” in Baghdad. The
representatives of “Blackwater” during the trial cited
their status as non-state actors and argued that they
could not be responsible for violation of norms of in-
ternational law. In 2009, the court decided in favour
of “Blackwater;” rejecting the claims of the prosecu-
tion.”!

Some states have enacted laws to regulate such
companies. Private companies are prohibited in
most States, so de jure private military companies do
not exist (e.g., Russia, China, Germany, Egypt, etc.).
South Africa has enacted a special Private Security
Act of 2001 and a Code of Conduct for Security Ser-
vice Providers of 2003. Employees of such compa-
nies may only provide security services.”? A similar
approach is reflected in Swiss legislation governing
private security activities abroad. The law prohibits
private company employees from taking a direct part
in hostilities.

The legislation of some States does not explicitly
prohibit the activities of PMSCs involved in armed

718 U.S. Code Chapter 212 — Military Extraterritorial Jurisdiction Act, § 3261-3267.
8 10 U.S. Code Chapter 47 — Uniform Code Of Military Justice, § 802, (a) (10).

19 28 U.S. Code § 1350 - Alien’s action for tort.
2 Saleh v. Titan Corp., 436 F. Supp. 2d 55 (D.D.C. 2006).

21 Estate of Abtan v. Blackwater Lodge Training Center, 611 F. Supp. 2d 1 (D.D.C. 2009).

22 The Regulatory Framework of PMSCs in South Africa. Working Group On The Use Of Mercenaries As A Means Of Violating
Human Rights And Impeding The Exercise Of The Rights Of Peoples To Seld-Determination. URL: https://www.ohchr.org/EN/
Issues/Mercenaries/WGMercenaries/Pages/WGMercenariesindex.aspx (accessed: 09.09.2020).
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conflict (Sudan). Some constitutions prohibit public
functions, such as the administration of justice and
the provision of national security to private compa-
nies (France, Algeria, Tunisia).

The constitutions of Russia and Yemen prohibit
the establishment of non-State armed groups. In
Russia, the state security is a function of the national
armed forces. Specific task can be delegated to vari-
ous groups, as well as special services. Article 208
of the Russian Criminal Code prescribed criminal
responsibility for creating, directing, financing and
participating in an illegal armed group, which means
that any other armed formations must specifically
follow out of federal law, allowing their establish-
ment. In the absence of specific regulation, the ac-
tivities of PMSC employees may be characterized as
mercenarism under Art. 359 of the Russian Criminal
Code.

In summary, the existing national legislation is a
diverse mosaic, and does not contribute to develop-
ing general practice in the use of PMSCs. There are
difficulties in prosecuting and collecting evidence in
criminal cases. Analysis of the legislation of individ-
ual States revealed significant differences in the level
of regulation of PMSCs. This applies to the different
approaches to the formulation of the applicable ter-
minology, the range of services that such companies
are entitled to provide.

5.2010 Draft Convention and its criticism

In 2010, the Chair of the Working Group at the
65th session of the UN General Assembly presented
a draft convention to regulate the activities of PM-
SCs. The need to adopt a legally binding instrument
was driven by the desire to establish minimal inter-
national standards applicable to PMSCs.

Article 2 of the Convention defines various terms
used throughout the text. In particular, the following
definition is proposed for PMSCs: “a corporate en-
tity which provides on a compensatory basis military
and/or security services, including investigation ser-
vices, by physical persons and/or legal entities.” The
text goes on to list the permitted services.

A number of foreign scholars have criticized these
provisions of the draft Convention, pointing out that
the definition of PMSCs is open to broad interpreta-
tion and can be applied to any contractor [Seiberth
2014: 296], while the list leaves open the question as
to what functions are permissible for PMSCs.

Part II of the Draft Convention sets out general
regulatory principles. Part III deals with the national
regulation and monitoring, the obligation to license

20

the services of PMSCs, the establishment of a na-
tional registry, the obligation to train and vet the per-
sonnel of PMSCs, as well as compliance with labour
laws, and the regulations governing the use of force
and firearms by PMSC personnel.

Obligations of States parties in the application of
civil and/or administrative sanctions against offend-
ers and the provision of remedies to victims are set
out in Part IV. The draft convention proposes that
only performance of State functions by employees of
PMSCs, illegal use of force and firearms, illegal use
of certain weapons, and illegal trafficking in weapons
by PMSCs and their personnel may be qualified as
crimes under domestic legislation.

In addition, any activity carried out by PMSCs
in the absence of a specific authorization shall be il-
legal. States parties must ensure that perpetrators are
brought to justice and provide effective remedies to
victims. This part of the draft convention contains
provisions on the civil liability of legal and natural
persons, the establishment of State jurisdiction, and
obligations relating to the prosecution and extradi-
tion of nationals.

Part V deals with establishing a committee on the
Regulation, Oversight, and Monitoring of PMSCs.
The Committee is envisioned to receive reports from
States parties on the legislative, judicial, administra-
tive and other measures they have adopted, in ac-
cordance with the procedures established in interna-
tional human rights instruments, to implement the
provisions of the Convention. At the same time, the
draft convention provided for an inquiry procedure
and an individual complaints procedure.

The draft proposed that the Secretary-General
create an international registry of PMSCs active in
the global market, which would be based on the in-
formation submitted by member states.

UN Member states never adopted the Draft Con-
vention, with some delegations criticizing the text. In
particular, based on the text, it is not possible to es-
tablish the status of PMSCs personnel in accordance
with the rules of IHL. One delegation criticized the
conditions for the application of the Convention (sit-
uation of armed conflict), noting the narrow focus
of the draft convention, which did not take into ac-
count other complex situations where private armed
forces were involved (for example, the destabilization
of the constitutional regime, emergency operations,
etc.). In our view, the Convention should not apply
to all situations involving the activities of PMSCs, as
this can be regulated at the level of national legisla-
tion, which, in any event, is already the case across a
number of States.
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Furthermore, the draft convention refers the Vic-
tims' Compensation Fund, but does not specify its
status, funding or working mechanism, which makes
the rule virtually inapplicable and requires further
detail.

Note should be taken on the approach taken by
the drafters of the Convention in formulating the
obligation of States to take all necessary legislative
measures, licensing regimes, contracting and train-
ing requirements, oversight and monitoring require-
ments. The existence of such a duty could spark con-
flicts between different national legal regimes with
regard to compliance with licensing requirements.
Furthermore, the establishment of such regulatory
mechanisms would entail significant financial costs
for States, which would act as a deterrent to ratifica-
tion.

With regard to the problem of the use of the term
“inherently governmental functions”, there is no
agreed definition in international law of what these
functions are.

An examination of the use of PMSCs revealed
abuses due to the lack of control over their activi-
ties during armed conflict. In this connection, it is
logical that the experts of the United Nations Work-
ing Group should take the initiative to give military
commanders the power to monitor the PMSCs staft,
since it is the commanders who bear the obligation
to comply with the rules of international humanitar-
ian law.

6. Alternative legal frameworks

To regulate the activities of PMSCs in armed con-
flicts, the Government of Switzerland and ICRC held
international consultations, which resulted in the
adoption of the Montreux Document in 2008 and the
International Code of Conduct for Private Security
Service Providers in 2010 (further — “International
Code of Conduct”). As of September 2020, 7 States
acceded to the International Code of Conduct: Aus-
tralia, Canada, Norway, Sweden, Switzerland, United
Kingdom and the United States of America, 97 PM-
SCs, and 38 non-governmental organizations.”

At the time of signature, only 17 States acceded
to the Montreux Document, but the number now
stands at 56. In addition to States, the EU, OSCE, and
NATO have joined the Montreux Document. The

Russian Federation has not signed this instrument
due to the Russian experts' opinion that the Mon-
treux Document was developed to serve the interests
of a certain group of States, who rely on the services
of PMSCs. Therefore, according to them, the docu-
ment does not take into account the interests of other
countries. In addition, Russian legislation does not
provide for the activities of such companies.

The document consists of two parts. The first one
draws a difference between the legal status of States
according to the obligations under international law:
such contracting States, territorial States and third
States. The second part of the document references
good practices developed for implementing the obli-
gations set out in the first part: the procedure for the
selection of PMSCs and the conclusion of contracts,
the procedure for the authorization of military and
security services, and the monitoring of compliance.
Good practices summarise the current practice of
those states who have resorted to PMSCs. The pref-
ace to the Montreux Document states that it is legally
binding and “should not be construed as endorsing
the use of PMSCs in any particular circumstance*.

The Montreux Document identified general rec-
ommendations addressed to States, including:

- not to contract PMSCs to carry out activi-
ties that international humanitarian law explicitly
assigns to a State agent or authority (para. 2, section
“A” c. 1) (performing inherently governmental func-
tions);

- take appropriate measures to prevent, any
violations of international humanitarian law by per-
sonnel of PMSCs; (para. “c” para. 3, section “A’} para.
1);

- to investigate and, ensure effective judicial
proceedings (para. 6, section “A’, para. 1);

- to ensure respect for international humani-
tarian law by disseminating information about it
(subparas. “@’, “b’, para 3 section “A’, para. 1).

The contracting State (a term used by the Mon-
treux Document) bears the majority of the obliga-
tions, such as the duties not to contract PMSCs to
carry out inherently governmental activities; con-
tracting with PMSCs to perform exclusively State
functions; to select and contract PMSCs, whose per-
sonnel have had proper training; to take measures to
comply with international humanitarian law; to pre-
vent and investigate violations committed by PMSCs

3 International Code of Conduct Association. URL: https://www.icoca.ch (accessed: 09.09.2020).
24 The Montreux Document on Pertinent International Legal Obligations and Good Practices for States Related to Operations
of Private Military and Security Companies During Armed Conflict. International committee of the Red Cross. Geneva, 2008.
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and their personnel; enact any legislation necessary
to provide effective penal sanctions; to provide repa-
rations for violations of international humanitarian
law and human rights law caused by the wrongful
conduct of the personnel of PMSCs when such con-
duct is attributable to the State.

The Montreux Document, in accordance with
customary international law, addresses the issue of
attribution of unlawful conduct of PMSCs to the
Contracting State. Thus, the sending State is interna-
tionally responsible for such conduct in cases where
PMSCs:

- incorporated by the State into their regular
armed forces in accordance with its domestic legisla-
tion; (subpara. “a” para. 7, section “A’;, part I);

- members of organized armed forces, groups
or units under a command responsible to the State;
(subpara. “b” para. 7, section “A’, part I);

- empowered to exercise elements of govern-
mental authority if they are acting in that capacity
(subpara. “c” para. 7, section “A’, part I);

- are in fact acting on the instructions of the
State or under its direction or control (subpara. “d”
para. 7, section “A’, part I).

The rights and obligations of PMSCs and their
employees are listed in a separate section. The sta-
tus of each employee is determined on a case by case
basis, taking into account the functions entrusted to
him.

The Montreux Document does not provide a list
of services that PMSC personnel are entitled to carry
out in situations of armed conflict. This approach
is predicated on States determining whether to in-
clude PMSCs in the armed forces or regulate their
activities otherwise. Given the divergent positions
and contradictory State practice, the list of military/
security services was left open during the drafting of
the Montreux Document. The preface merely pro-
vides examples of the services that companies could
provide to States. As such, The Montreux Document
does not explicitly prohibit the direct participation of
PMSC personnel in hostilities.

Unlike the Montreux Document, the Interna-
tional Code of Conduct only recognizes security ser-
vices, which it construes as “guarding and protection
of persons and objects, such as convoys, facilities,
designated sites, property or other places (whether
armed or unarmed)”? The International Code does
not prohibit PMSCs employees from enforcing pre-
ventive measures such as detention, transporting de-

tainees, and interrogating suspected criminals. The
International Code does not contain provisions on
the status of staff under international humanitarian
law, nor does it take into account the specific envi-
ronment in which PMSCs operate - the existence of
armed conflict.

An important aspect is the award of compensa-
tion to victims of the activities of PMSCs. However,
neither the Montreux Document nor the Interna-
tional Code contains specific provisions to that ef-
fect, leaving it to companies themselves to investigate
violations of citizens' rights and to award compensa-
tion. The issue of compensation for victims of PM-
SCs is acute and is further compromised by deferring
this to a self-regulatory mechanism. Deficiencies in
the Montreux Document and the International Code
also include gaps in the regulation of the collection
and exchange of evidence in criminal and civil cases
between States, extradition, and lack of enforcement
and accountability mechanisms [Cockayne 2014:
735-769].

Despite significant shortfalls, State practice indi-
cates that States apply the Montreux Document and
the International Code to work with PMSCs. The
United States Government strongly encourages com-
panies to apply for membership in the International
Code Association as evidence of integrity and quality
of service delivery.

7. Conclusions

Various UN experts have studied the activities of
PMSC:s for over 30 years. This led to an intermediate
outcome, the drafting of an international convention,
which was never adopted by the UN Member States.

1. Negotiations to develop and adopt an in-
ternational treaty regulating the activities of PMSCs
have been suspended. The UN Intergovernmental
Working Group is once again studying the possibil-
ity of elaborating an international legal regulation
without predetermining the nature of the outcome
document.

2. Delegations have put forward three different
positions on possible legal frameworks:

- The Montreux Document on Pertinent In-
ternational Legal Obligations and Good Practices for
States Related to Operations of Private Military and
Security Companies During Armed Conflict, 2008,
and the International Code of Private Security Ser-
vice Providers, 2010;

% The International Code of Conduct for Private Security Service Providers. URL: https://icoca.ch/sites/all/themes/icoca/as-

sets/icoc_russian3.pdf (accessed: 09.09.2020).
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- Adoption of an international treaty is not yet
required; State practice should first be studied and
set out as guidelines;

- An international treaty on the subject is
needed. National legislation is fragmented, PMSC
personnel violate human rights and, with few excep-
tions, are legally responsible.

3. The employees of PMSCs do not fall under
the definition of a “mercenary” in the sense of Art. 47
Additional Protocol I to the Geneva Conventions of
1949, International Convention of 1989.

4. The status of PMSC personnel under inter-
national humanitarian law is determined on a case-
by-case basis. If members of PMSCs are incorpo-
rated into the State's armed forces, or if they meet
the criteria laid down in Article 1 of the 1907 Con-
vention, they may be considered combatants and are
entitled to prisoner of war status. In all other cases,
PMSC personnel are civilians, which means that they
cannot directly participate in hostilities. It is possible
to consider them as sui generis participants of armed
conflict.

5. Member States did not adopt the draft con-
vention proposed by the experts of the UN Work-
ing Group in 2010 because it was silent on crucial
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ON THE HIERARCHY OF NORMATIVE
LEGAL ACTS IN THE LEGAL SYSTEM:
EXPERIENCE OF CONSULAR WORK

ABROAD

INTRODUCTION. The article analyzes the current
problems of the consular service. In the practical work of
officials of the consular service of the Russian Federation,
periodically arise situations in which it is necessary to
make decisions taking into account the hierarchy of na-
tional legal acts and norms of international law, which
are an integral part of the legal system of Russia. The situ-
ation complicated by the lack of a normative document
that clearly and unambiguously regulates the hierarchy of
legal acts that make up this system. The present article,
based on the experience of the authors' work abroad, is a
comprehensive study for making possible decisions with-
in the framework of the issue under consideration on
those non-standard issues that periodically are faced by
employees of consular offices.

MATERIALS AND METHODS. This article is based
on the analysis of the provisions of article 15 of the Rus-
sian Constitution (taking into account the recently intro-
duced amendments to the Constitution), on the decisions
of the Constitutional and Supreme courts of Russia, laws
of the Russian Federation, in particular, of the Civil code
of the Russian Federation and the Federal law «On inter-
national treaties of the Russian Federation», and also in
comparison of the legal systems of Russia, USA and Nor-
way in the question of the primacy of national or interna-
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tional law, as well on real situations that occurred during
one of the author's work in the consular service of the
Russian MFA. The research method is based on the Gen-
eral scientific method of cognition.

RESEARCH RESULTS. The article leads to the conclu-
sion that in the question of the primacy of national or
international law in the domestic legal system of a state
gives its legislation different degrees of freedom to the Su-
preme state bodies in a flexible approach to the imple-
mentation of international legal obligations within the
framework of the generally recognized principle of inter-
national law «pacta sunt servanda» — «treaties must be
observed». Besides, within the framework of Russian na-
tional law, there are legally established opportunities to
implement the norms of subordinate normative acts in
the presence of a law that regulates the same type of rela-
tions in a different way.

DISCUSSIONS AND CONCLUSIONS. The article
provides a regulatory framework that can be used by
Russian foreign offices and the MFA in case of violation
by the authorities of the host country of the norms of bi-
lateral and multilateral treaties to which Russia and the
country concerned are parties. As a conclusion, it is sug-
gested that a clear understanding of the hierarchy of nor-
mative acts in the Russian legal system is necessary for its
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competent application by officials of Russian foreign of-
fices in solving issues in the field of national legislation, as
well as the use of international law by these persons in
protecting the rights and interests of the Russian Federa-
tion, its legal entities and individuals.
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OBb MEPAPXU/ HOPMATUBHDbIX
MPABOBbIX AKTOB B NMPABOBOU
CUCTEME: ONMbIT KOHCYJIbCKOW PABOTbI

3A PYBEXOM

BBEJEHME. B cmamve ananusupyromcs axmy-
anvHvle Npobnemvl O0esMeNbHOCU  KOHCYIbCKOU
cy#6vl. B npakmuueckoti pabome 00MHHOCHHBIX
TUY, KOHCYZIbCKOTE 3azpanciynbvr Poccuiickoti Pede-
PauuU nepuoOUUecKy 603HUKAIOM CUMYayuLl, 6 pam-
Kax KOmopvLx Heo0X00UMO NPUHUMANb PeULeHUS C
yuemom uepapxuu HOpMAmuseHoO-NPAasoBuIX AKmMos
U HOPM MeHOYHAPOOHO20 NPABA, KOMOPble ABTAOM-
¢S COCABHOTL 4aCMbl0 NPAsosoti cucmemvt Poccuu.
Cumyauus oCnoMHAEMCS OMCymcmeuem Hopma-
MU6HO020 00KYMeHMA, KOMOPDbLLL HemKo U 00HO3HAY-
HO peznameHmuposan Ovl UePapxuo 6X00SULUX 6 ee
cocmas npasosvix axmos. JJaHHas cmamovs, 0CHO-
8aHHAS HA ONbime Pabomvl asmopos 3a pyberom,
npeocmasnsem coboti emkoe uccnedosarue O npu-
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HAMUS 803MONCHBIX PetueHUTi 6 PAMKAX PACCMAMPU-
8aemoti Npo6aeMaAmuKy no mem HeCMaHOAPMHbIM
80Npocam, ¢ KOMopovimMu nepuooudecKy crmankued-
HOMCA COMPYOHUKU KOHCYTILCKUX YUperOeHUil.

MATEPUAJIbI M METOIbL. Hacmosawas
CMamvsi 0CHOBbIBAEMNCA HA AHANU3E MNOTOHEHU
cmamvu 15 Koncmumyyuu Poccuu (¢ yuemom us-
MeHeHUll, 8HeceHHblXx HedasHo 6 Koncmumyuur),
nocmanoenenuti Koncmumyyuonnozo u Bepxos-
HO020 cy006 Poccuu, pedepanvHuvix 3aK0HO8, 8 Hacm-
Hocmu, Ipaxcdarckoeo kodexca PP u Pedepanvrozo
3akona «O menmdyHapooHvix 0o208opax Poccutickotl
Dedepavuu», a Makie HA CPABHEHUU NPABOBYIX CU-
cmem Poccuu, CIIA u Hopsezuu 6 sonpoce o npu-
Mame HAUUOHATILHOZ0 UL MEHOYHAPOOHO20 NPpasa
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C UCNONIb30BAHUEM 8 KAUeCIBe NPUMEPOS PeaibHblxX
cumyayuil, 603HUKABUAUX 80 8PeMS PabOmvL 00HO20
u3 aemopos 6 KoHcynvckoil cmyxoe MM]] Poccuu. B
Kavecmee Memooa UCCTe006AHUS UCNONb306aH 00-
UeHAYUHDLTI Meo0 NOSHAHUS.

PE3YJIIBTATbI WCCIEJOBAHUA. Cmamos
100800UM K 6b1600Y 0 MOM, 4IMO 8 80Npoce O NPpu-
Mame HAYUOHATILHOZ0 UL MEHOYHAPOOHO20 Npasa
6 HAUUOHAILHOLU NPABOBOLL CUCEMe 1020 UL UHO-
20 20Cy0apcmaa e2o 3aK0H00AMenbCMeo npedocmas-
JISTeM BbICUAUM 20CYOAPCINBEHHBIM OP2AHAM PA3HYHO
cmeneHb c60000bl 6 603MOHHOCIU 2UOKO20 N00X00A
K BLINOTHEHUID MeNOYHAPOOHO-NPABOBbIX 005134~
Menbcme 68 pamkax 00uLenpusHaHHo20 NPUHUUNA
MeHOyHAPOOHO20 npasa: «pacta sunt servanda» -
«0020680pbL 007HHYL cOOM0damvcs». Kpome mozo, 6
PAMKAX POCCUTICKO20 HAUUOHATILHOZ0 NPasa cyuje-
CMeym ycmaHosesieHHble 6 NPABOBOM NOPAOKe 603-
MONHOCU UCNOTHAMb HOPMbL NOO3AKOHHBIX HOP-
MAMUBHBIX AKINO08 NPU HAIUYUU 3AKOHA, NO-UHOMY
pezynupyrouiezo 00HOMUNHble OMHOUIEHUSL.
OBCYJKIEHWE VM BBIBOIBI. B crmamve npuso-
oumcs HopmMamueHas 6asa, KOMopowl Mozym 60c-
nonv3osamucs 3azpanyupencoenus u MIJ] Poccuu 6
cTyuae HApyuweHUs 671AcMAMU CHPAHbL NPeObl6AHUS
HOPM 0BYCIMOPOHHUX U MHO20CHOPOHHUX 002080-
pos, yuacmuukamu Komopuix sensomcs Poccus u
coomeemcmeyowas cmpana. B kauecmee 6v1600a

1. Introduction

he Russian legal system does not have a spe-

cial Federal law that clearly and unambigu-

ously regulates the hierarchy of its constituent
regulations. The existence of this problem has been
repeatedly discussed in the scientific literature [Ly-
ubimov 2003; Lyubimov 2013].

Fundamental normative acts of the Russian con-
sular foreign service — Federal law of the Russian
Federation «Consular Charter of the Russian Federa-
tion» No. 154-FZ of 05.07.2010' and Decree of the
President of the Russian Federation «On approval of
The regulation on the consular institution of the Rus-
sian Federation» No. 1330 of 05.11.1998> - regulate

8LIPANCACMCA MHeHUe 0 HeoOX0O0UMOCMU 4emKo-
20 NOHUMAHUS UEPAPXUU HOPMAMUBHBIX AKIOE 6
poccutickoil npasoeoil cucmeme 07 ee 2PAMOHOZ0
NpuMeHeHUs OONIHHOCHHLIMU TUUAMU POCCUUCKUX
3azpanyupexoeHuti npu peuieHul 80nPocos 6 067a-
CMU HAUUOHATILHO20 3AKOHO0AMeNbCMea, A MaKie
UCNOMb308AHUS IMUMU TUUAMU HOPM MEHOYHAPOO-
HO20 Npasa npu sauiume npas u unmepecos Poccuii-
ckoti Pedepayuu, ee PUOUUECKUX U DUSUUECKUX
UL,

K/IIIOYEBBIE CIIOBA. Vepapxus HopmamueHvix
aKmos, Npasosas cucmema 20cyoapcmed, HAUUo-
HanbHoe 3aKOH00AMeNbcmMa0, MeroyHapooHoe npa-
80, MECIO0 HOPM MEHOYHAPOOHO20 NPasa 6 Npasosoi
cucmeme eocyoapcmea, nonpasku k Koncmumyuyuu
Poccutickoii Pedepayuu, Oenezuposarue NOTHOMO-
uuil, COOMHOUIEHUE KOHCUMYUUL U HOPM MeHOY-
HapooHozo npasa, Poccus, CIIIA, Hopesezus.

1A OUTUPOBAHIA. JTio6umos A.IL., Ope-
meHkoB A.M. 2020. O6 mepapxuy HOPMaTHBHBIX
IPaBOBBIX AKTOB B IIPABOBOJI CUCTEMe: OIbIT KOH-
CY/IbCKOIT paboThI 32 pyOesxoM. — Mockosckuil syp-
Han mexoyHapooHozo npasa. Ne 4. C. 95-105. DOI:
10.24833 / 0869-0049-2020-4-95-105

Asmopol 35671510 06 0OMCymMcmeuy KOHGAUKmMa
UHmMepecos.

the main areas of practical activity of consular insti-
tutions. But they do not contain any answers or tips
on how to correctly establish and apply a single pro-
cedure for resolving periodically emerging complex
situations, in which officials of the Russian consular
service need to make decisions taking into account
the hierarchy of national legal acts and international
law. Such a law would serve as a necessary basis and
a convenient tool for resolving unforeseen situations.
In the absence of a special Federal law about norma-
tive acts of consular work abroad forms an unregu-
lated sphere for the actions of lobbyists of various di-
rections, including shadowy ones, and other dubious
subjects of the law-making process in our country
[Lyubimov 1997].

! See: Federal law No. 154-FZ of July 5, 2010 «Consular Charter of the Russian Federation». — Reference and legal system Ga-
rant. URL: https://base.garant.ru/12177011/ (accessed 10.04.2020).

2 See: Decree of the President of the Russian Federation «On approval of The regulation on the consular institution of the
Russian Federation» No. 1330 dated 05.11.1998. Official website of the President of Russia. URL: http://www.kremlin.ru/acts/

bank/13091 (accessed 02.06.2020).
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2. Main body

Some uncertainty about the hierarchy in the Rus-
sian legal system already follows from the Constitu-
tion of the Russian Federation. So according to part
2 of article 4 of the principal law of Russia: «The Con-
stitution of the Russian Federation and Federal laws
shall have supremacy throughout the Russian Federa-
tion» and part 1 of article 15: «The Constitution of the
Russian Federation has Supreme legal force and di-
rect effect and is applied throughout the Russian Fed-
eration»’. However, part 4 of the same article states:
«If an international Treaty of the Russian Federation
establishes rules other than those provided for by law,
the rules of the international Treaty shall apply»*. In
other words, the provisions of the principal law of the
Russian state initially contain some ambiguity in the
question of whether national or international law has
primacy in the Russian legal system.

In the comments to part 4 of article 15 of the
Constitution of the Russian Federation (edited by
V.D. Zorkin and L.V. Lazarev)® the authors point to
the distinction made by the Constitution (in relation
to the above-mentioned provisions of our principal
law) between the operation and application of legal
norms, from which follow «the limits of priority of
an international Treaty in application in the event of
its collision with the national legal order. In particu-
lar, the Constitution occupies a dominant position in
the hierarchy of the legal system and in the event of
a collision with the norms of an international Treaty,
by virtue of part 1 of article 15, it always has absolute
supremacy; only international treaties ratified by the
Federal legislator have an advantage in their applica-
tion, as for intergovernmental or interdepartmental
agreements, they do not have such an advantage in
relation to the national law, which follows from the
interrelated provisions of Constitutions art. 10, 71,
86, 90, 105-107, 113, 114, 125 etc.».

At the same time, they draw attention to the fact
that «in the text of part 4 of the commented article

clearly browses the recognition of international and
domestic law as two different legal systems, which
has deep grounds. In particular, international law
differs from domestic law in terms of the scope of
regulation, subjects, processes of creation and sourc-
es, guarantees of compliance, and continues to be
mainly interstate law. As for the Constitution, it es-
tablishes a mechanism for their coordination and in-
teraction». [Kommentarii k Konstitutsii... 2009:166]

A slightly different position is held by the well-
known Russian international lawyer LI. Lukashuk.
In his textbook «International law», he notes, that:
«The Constitution of Russia has included the gener-
ally recognized principles and norms of international
law in the legal system of the country. This is called
the incorporation of international law. However, the
Constitution does not provide a direct answer to
the question of the place of these norms in the legal
system. The analysis of Russian law gives grounds to
conclude that generally recognized principles and
norms of international law have priority over the
norms of law».°

The above-mentioned position and opinion
should be considered subject to article 27 of the Vi-
enna Convention on the Law of Treaties of May 23,
19697, which states: «A party may not invoke the pro-
visions of its internal law as justification for its fail-
ure to perform a treaty». Neither the position nor the
opinion give a direct and unambiguous answer to the
question of what rules should be applied in the event
of a collision between the norm of the Constitution
of the Russian Federation and the norm of an inter-
national Treaty to which the Russian state is a party,
especially taking into account article 26 of the same
Convention, which sets out the generally recognized
principle of international law «pacta sunt servanda»
- «treaties must be observed».

According to part 2 (g) of article 125 of the Con-
stitution of the Russian Federation® and part 1(1) of
article 3 of the Federal constitutional law of July 21,
1994 No. 1-FKZ «On the Constitutional court of the

3 See: Constitution of the Russian Federation of December 12, 1993. - Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.

4 See: Constitution of the Russian Federation of December 12, 1993. — Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.

5 See: Commentary to the Constitution of the Russian Federation, ed. by V.D. Zorkin, L.V. Lazarev, Moscow: Eksmo, 2009, pp.

167-168.

¢ Lukashuk LI. Mezhdunarodnoe parvo: Obshchaya chast' [International law: general part]. Moscow, Wolters Kluwer Publ.

2005. 432 p. (in Russ.), see also [Lukashuk 1968].

7 See:Vienna Convention on the Law of Treaties, 1969 — The UN website. URL: https://legal.un.org/ilc/texts/instruments/eng-

lish/conventions/1_1_1969.pdf (accessed 09.10.2020).

& See: Constitution of the Russian Federation of December 12, 1993. - Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.
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Russian Federation»®, the Constitutional court of
Russia has the right to resolve cases on compliance of
international treaties of the Russian Federation, that
have not entered into force, with the Constitution of
the Russian Federation. Chapter X of the same law
defines the procedure for consideration of cases on
compliance with the Constitution of the Russian
Federation of international treaties of the Russian
Federation that have not entered into force.

Article 22 of Federal law No. 101-FZ of July 15,
1995 «On international treaties of the Russian Fed-
eration»' states: «If an international Treaty contains
rules requiring changes to certain provisions of the
Constitution of the Russian Federation, a decision on
consent to be bound by it for the Russian Federation
may be made in the form of a Federal law only after
making appropriate amendments to the Constitu-
tion of the Russian Federation or reviewing its provi-
sions in accordance with the established procedure».
In other words, it establishes a procedure for cases
when Russia is considering entering into a Treaty or
joining a Treaty containing provisions that do not
correspond to or contradict the Constitution.

At present «... the bearer of sovereignty and the
only source of power in the Russian Federation is its
multinational people .... exercising their power di-
rectly, as well as through state authorities» (parts 1
and 2 of article 3 of the Constitution of the Russian
Federation)'!. If international treaties of the Rus-
sian Federation and its national laws are approved
according to a single scheme (Federal Assembly
> President), then the principal law of Russia and
amendments to it (in relation to chapters 1, 2 and 9
of the Constitution) are submitted to a national refer-
endum. From this point of view, the Constitution of
the Russian Federation has the highest significance
in the hierarchy of normative acts in the Russian le-
gal system.

At the same time, in determining the hierarchical
relations between the Constitution and international
law, the Constitutional court of the Russian Federa-
tion has the power to resolve cases on compliance
with the Constitution of the Russian Federation of
international treaties of the Russian Federation that
have not entered into force (part 2 of article 125 of
the Constitution). Thus, the Constitutional court of
the Russian Federation, using the powers given to
it, gives an official, although sometimes criticized by
Russian political scientists', interpretation of the re-
lationship between the norms of Russian legislation
and international law in the Russian legal system. Re-
cently added amendments to the Constitution of the
Russian Federation extend the powers of the Consti-
tutional court of the Russian Federation.

In the Conclusion of the Constitutional court of
the Russian Federation «On compliance with the
provisions of chapters 1, 2 and 9 of the Constitution
of the Russian Federation to the not yet entered into
force provisions of the Law of the Russian Federation
on amendments to the Constitution of the Russian
Federation «On improving the regulation of certain
issues of the organization and functioning of public
power», as well as on compliance with the Constitu-
tion of the Russian Federation of the procedure for
entry into force of article 1 of this Law in connec-
tion with the request of the President of the Russian
Federation of March 16, 2020 No. 1-Z»" gives the
Constitutional court them the following assessment:

«Article 1 of the amendment law provides for the
addition of article 79 of the Constitution of the Rus-
sian Federation with the provision that decisions of
interstate bodies adopted on the basis of provisions
of international treaties of the Russian Federation in
their interpretation that contradicts the Constitution
of the Russian Federation are not subject to execu-
tion in the Russian Federation. It involves the addi-
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° See: Federal constitutional law No. 1-FKZ of July 21, 1994 «On the Constitutional court of the Russian Federation». — Refer-
ence and legal system Garant. URL: http://base.garant.ru/10103790/ (accessed 17.07.2020).

10 See: Federal law No. 101-FZ of July 15, 1995 «On international treaties of the Russian Federation». — Reference and legal
system Garant. URL: https://base.garant.ru/10101207/ (accessed 10.04.2020).

" See: Constitution of the Russian Federation of December 12, 1993. — Collection of legislation of the Russian Federation.
2014.No. 31. Art. 4398.

12 Chernyakhovskii S. Volya naroda vyshe lyubykh mezhdunarodnykh norm [The will of the people is above any international
norms]. 2011. URL: http://viperson.ru/articles/volya-naroda-vyshe-lyubyh-mezhdunarodnyh-norm (accessed 09.04.2020) (in
Russ.)

13 See: The Conclusion of the Constitutional court of the Russian Federation on compliance with the provisions of chapters
1,2 and 9 of the Constitution of the Russian Federation to the not yet entered into force provisions of the Law of the Russian
Federation on amendments to the Constitution of the Russian Federation «On improving the regulation of certain issues of
the organization and functioning of public power», as well as on compliance with the Constitution of the Russian Federation
of the procedure for entry into force of article 1 of this Law in connection with the request of the President of the Russian
Federation of March 16,2020 No. 1-Z city of Saint Petersburg. — Rossiyskaya Gazeta. 17.03.2020. URL: https://rg.ru/2020/03/17/
ks-rf-popravki-dok.html (accessed 09.10.2020).
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tion of article 125 of the Constitution of the Russian
Federation, according to which the Constitutional
court of the Russian Federation in the order estab-
lished by Federal constitutional law, resolves the is-
sue on the possibility of execution of decisions of
interstate bodies taken under the provisions of the
international treaties of the Russian Federation in
their interpretation, contrary to the Constitution of
the Russian Federation, and also about possibility
of execution of decisions of foreign or international
(inter-state) court, foreign or international arbitra-
tion court (arbitration), imposing obligations on the
Russian Federation, if this decision contradicts the
principles of public law and order of the Russian Fed-
eration (point «b» of part 57).

These provisions, as it directly follows from their
wording, do not imply the refusal of the Russian Fed-
eration to comply with international treaties them-
selves and fulfill its international obligations, and
therefore do not conflict with article 15 (part 4) of
the Constitution of the Russian Federation.

This mechanism is not intended for approving the
refusal to execute international treaties and decisions
of interstate jurisdictional bodies based on them, but
for developing a constitutionally acceptable method
of executing such decisions by the Russian Federa-
tion while steadily ensuring the Supreme legal force
of the Constitution of the Russian Federation in the
Russian legal system, which includes unilateral and
multilateral international treaties of Russia, includ-
ing those providing for the relevant powers of inter-
state jurisdictions».

We see a different approach in the Norwegian le-
gal system. Thus § 89 of the Constitution of this coun-
try' states: «In cases brought before the courts, the
courts have the right and obligation to try whether it
contradicts the Constitution to apply a legal regula-
tion, and whether it contradicts the Constitution or
the laws of the country to apply other decisions made
during the exercise of Public Authority». Of particu-
lar interest is the fact that Norwegian legislators ex-
cluded this article from their Constitution in 1920,

and 100 years later restored it to its primordial form
by the Royal resolution No. 1086 of May 29, 2020".

Well-known Norwegian lawyer, Professor Jo-
hannes Andenzs, in his work «Sovereignty and
property right on Svalbard», comments as follows
decisions taken by Norwegian courts in the light
of the Norwegian Constitution: «If the norms of
Norwegian law do not comply with the treaty ob-
ligations of the state, the Norwegian courts should
take Norwegian law as the basis. This applies regard-
less of whether the Treaty was concluded earlier or
later than the adoption of the relevant legal norms.
On the other hand, it is a generally accepted prin-
ciple that Norwegian laws should, as far as possible,
be interpreted in such a way that they comply with
the international legal obligations of the state» [An-
denzes1984]. In the future, this approach has under-
gone some changes [Isaev 2019: 91-103].

Analogous problems are solved in the US legal
system in a similar way. Thus, the US Constitution
(part 2 of article 6)', establishing the supremacy of
the Constitution, laws and international treaties of
the United States over the constitutions and laws of
its constituent States, does not contain provisions
that determine the place of international agreements
in this system.

The ability to make decisions for this type of issue
is provided for in § 1257 (a) of title 28 of the United
States Code of laws'"’, which states: «Final judgments
or decrees rendered by the highest court of a State
in which a decision could be had, may be reviewed
by the Supreme Court by writ of certiorari where the
validity of a treaty or statute of the United States is
drawn in question or where the validity of a statute
of any State is drawn in question on the ground of its
being repugnant to the Constitution, treaties, or laws
of the United States, or where any title, right, privi-
lege, or immunity is specially set up or claimed under
the Constitution or the treaties or statutes of, or any
commission held or authority exercised under, the
United States». However, the Code does not provide
a regulatory framework for their decision.

4 See: Kongeriket Norges Grunnlov, 17.05.1814. - Legal reference system Lovdata. URL: https://lovdata.no/dokument/NL/

lov/1814-05-17#KAPITTEL_2 (accessed 11.04.2020).

> See: The Royal resolution No. 1086 of May 29, 2020. - Legal reference system Lovdata. URL: https://lovdata.no/dokument/

LTI/forskrift/2020-05-29-1086 (accessed 10.10.2020).

16 See: The Constitution of the United States of America. — Reference and legal system State Symbols USA. URL: https://sta-
tesymbolsusa.org/symbol-official-item/national-us/state-cultural-heritage/united-states-constitution (accessed 09.10.2020).
(This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.)

7 See: 28 U.S. Code § 1257 (a). State courts; certiorari. — Website of the Legal Information Institute of the Cornell Law School.
URL: https://www.law.cornell.edu/uscode/text/28/1257 (accessed 09.10.2020).
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In the article «Characteristic traits and features
of the US judicial system», Professor of the BSU fac-
ulty of law M.E Chudakov writes: «State Supreme
courts, when evaluating legal norms, use not only
the US Constitution as a criterion, but also their own
Constitution. Of course, they, like the US Supreme
Court, use all the elements of the so-called «living»
Constitution, i.e., previous court decisions, certain
traditions, and their understanding of justice and
the common good. We know the famous words of
Charles Evans Hughes, one of the judges and then
chief Justice of the United States Supreme Court,
who said: «The Constitution is what the Supreme
court says about it» [Chudakov 1999].

This approach, taking into account the peculiari-
ties of the US judicial system, can also be applied for
resolving issues that arise in the event of a collision
between the norms of the national legislation of the
United States and international treaties to which this
country is a party. In the scientific literature, there
are other points of view and issues related to national
legal systems [Glebov 2015; Suzdal'tsev 2017; Shchi-
tov 2019; Marochkin 2019; Roberts 2017; Tunkin
1974].

To summarize the above, it is advisable to note
that the authority of a state in the international arena
ultimately depends not on any form of supremacy,
but on the ability of the state to faithfully comply
with and fulfill its obligations. The US and Norwe-
gian constitutions, which were adopted in 1787 and
1814 respectively, and which do not regulate the pri-
macy of national or international law in any way, give
the highest judicial authorities of these countries a
greater degree of freedom in the possibility of a flex-
ible approach to the implementation of international
legal obligations within the framework of the gener-
ally recognized principle of international law «pacta
sunt servanda». Although if we take the international
practice of the United States in recent years, it is re-
plete with legislative sanctions against many States,
which does not always fit in with international law
[Lyubimov 2018; Bendersky, Shchitov 2020].

Due to the absence of a law defining the hierarchy
of the Russian legal system, staff members of Russian
consular offices abroad when practical questions re-
lated to the need to take into account the relevant
issues arise, should take into account the provisions
of the Civil code of the Russian Federation, which
establishes the hierarchy of by-laws in the field of law

regulated by it. So art. 3 (5) of the Code'® states: «If a
decree of the President of the Russian Federation or a
decree of the Government of the Russian Federation
contradicts this Code or another law, this Code or
the corresponding law shall apply».

The relevant provisions of the Civil code can be
used to resolve similar issues in other areas of law.
However, it should be borne in mind that the above-
mentioned principles may not always be automati-
cally used, especially for those cases when in order
to resolve a certain legal situation it is necessary to
follow the regulations governing relations in differ-
ent areas of law. For example, if obtaining socio-eco-
nomic benefits, some category of Russian citizens is
equal to the other in one area of regulated relations,
equal category is not entitled to demand execution of
the law from the appropriate place by analogy to ob-
tain the benefits set forth in normative acts in other
areas of law. In particular, this is due to the state's
budgetary capabilities.

With regard to the range of non-standard issues
that consular offices periodically face, their officials
sometimes have to make decisions in an urgent mode
of work. At the same time, consular offices abroad
should be guided by the following hierarchical verti-
cal of normative legal acts [Lyubimov 2006]:

1)  The Constitution of the Russian Federation;

2)  Generally recognized principles and norms
of international law and international treaties of the
Russian Federation;

3) TFederal constitutional laws of the Russian
Federation;

4)  PFederal laws of the Russian Federation;

5)  Decrees of the President of the Russian Fed-
eration;

6) Resolutions of the Government of the Rus-
sian Federation;

7)  Orders for the Ministry of Foreign Affairs of
the Russian Federation;

8)  Orders for the Embassy of the Russian Fed-
eration in the host country.

However, there are exceptions to the rules estab-
lished by the Civil code, for example, p. 3 of «The
administrative regulations of the Ministry of Foreign
Affairs of the Russian Federation on the provision
of state services for the registration and issuance of
a passport certifying the identity of a citizen of the
Russian Federation outside the territory of the Rus-
sian Federation containing an electronic data car-

'8 See: Civil code of the Russian Federation. — Reference and legal system Garant. URL: https://base.garant.ru/10164072/5ac2

06a89ea76855804609cd950fcaf7/ (accessed 10.04.2020).

Moscow Journal of International Law « 4 . 2020

101



KOHCYJIbCKOE TMPABO

A.N. Mobrmos, A.M. OpelueHKoB

rier» approved by order No. 2114 of 12 February,
2020", defines the procedure for obtaining informa-
tion on the provision of appropriate public services.

In the case of conflicts on this legal field between
applicants and employees of the consular institution,
apply the decision of the Supreme Court of the Rus-
sian Federation of June 17, 2008 No. GKGI08-1158%
and definition of Cassation Board of Supreme Court
of the Russian Federation dated September 16, 2008
No. KAS08-485%, from which follows that if there is
a special regulatory legal act with less legal force in
relation to the issues contained in the appeal, then
the procedure for considering these issues does not
fall, for example, under the regulatory provisions of
the «Law on appeals», which has more legal force.

Similarly to the absence of a normative hierarchy
in national legislation there is no established concept
and list of generally recognized principles and norms
of international law in the Russian legal system. The
Supreme Court of the Russian Federation stated its
position on the above-mentioned provision of the
Constitution in its resolution No. 5 of October 10,
2003 «On the application by courts of General juris-
diction of generally recognized principles and norms
of international law and international treaties of the
Russian Federation»*.

According to paragraph 1 of the resolution: «gen-
erally recognized principles of international law
should be understood as fundamental peremptory
norms of international law accepted and recognized
by the international community of States as a whole,
deviation from which is unacceptable. A generally
recognized norm of international law should be un-
derstood as a rule of conduct accepted and recog-
nized by the international community of States as a
whole as legally binding».

It should also be recalled that the custom of pre-
senting the head of the Embassy and its members to
the authorities of the country where they arrived to
carry out their mission has come into modern prac-
tice from the depths of centuries. Later, this interna-
tional legal custom was codified and became a norm
of international Treaty law, for example, of the Vi-
enna Convention on diplomatic relations of April 18,
19617, article 10 of which provides for the accredita-
tion of employees of foreign missions.

However, if the accreditation of newly arrived
employees has become a norm of international Trea-
ty law, the Convention does not regulate the form of
notification of their arrival, final departure or termi-
nation of functions. The provision in its preamble
that «the rules of customary international law should
continue to govern questions not expressly regulated
by the provisions of the present Convention» presup-
poses that the form of notification should be regu-
lated by the rules of established custom.

In the present case, the introduction by the host
state of a notification form based on national leg-
islation would constitute a violation of the above-
mentioned provision of the Vienna Convention. The
sixth paragraph of p. 6 of the decree of the President
of the Russian Federation No. 1497 of October 28,
1996 «On approval of The regulation on the Embassy
of the Russian Federation»* prescribes Embassies to
«monitor the implementation of bilateral agreements
of the Russian Federation with the host state, as well
as multilateral agreements regarding the relations of
the Russian Federation with the host state».

The procedure for monitoring the host state's
compliance with the norms of international Treaty
law and measures taken in the event of their violation
is also established by the provisions of parts 2 and 4

1% See: Order of the Ministry of Foreign Affairs of the Russian Federation No. 2114 of February 12, 2020 «On approval of The
administrative regulations of the Ministry of Foreign Affairs of the Russian Federation on the provision of state services for the
registration and issuance of a passport certifying the identity of a citizen of the Russian Federation outside the territory of the
Russian Federation containing an electronic data carrier». — Reference and legal system Garant. URL: https://www.garant.ru/
products/ipo/prime/doc/74448481/ (accessed 13.09.2020).

2 See: The Supreme Court of the Russian Federation. Decision of June 17, 2008 No. GKPI08-1158. — Archive of court decisions.
URL: http://sudrf.kodeks.ru/rospravo/document/902122936 (accessed 10.04.2020).

21 See: The Supreme Court of The Russian Federation. Cassation Board. Definition of September 16, 2008 No. KAS08-485. —
Archive of court decisions. URL: http://sudrf.kodeks.ru/rospravo/document/902122949 (accessed 10.04.2020).

22 See: Resolution No. 5 of the Plenum of the Supreme Court of the Russian Federation of October 10, 2003 «On the applica-
tion by courts of General jurisdiction of generally recognized principles and norms of international law and international
treaties of the Russian Federation». — Reference and legal system Garant. URL: https://base.garant.ru/12132854/ (accessed
10.04.2020).

3 See: Vienna Convention on diplomatic relations of 1961. - The UN website. URL: https://legal.un.org/ilc/texts/instruments/
english/conventions/9_1_1961.pdf (accessed 09.10.2020).

24 See: Decree of the President of the Russian Federation No. 1497 of October 28, 1996 «On approval of The regulation on the
Embassy of the Russian Federation». — Reference and legal system Garant. URL: https://base.garant.ru/10118700/ (accessed
10.04.2020).
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of article 32 and article 33 of the Federal law of July
15,1995 No. 101-FZ «On international treaties of the
Russian Federation»®, according to which «General
monitoring of the implementation of international
treaties of the Russian Federation is carried out by
the Ministry of Foreign Affairs of the Russian Feder-
ation», which «in case of violation of obligations un-
der an international Treaty of the Russian Federation
by other parties to it (itself or jointly with other inter-
ested agencies) ... submits proposals to the President
of the Russian Federation or to the Government of
the Russian Federation to take the necessary meas-
ures in accordance with the norms of international
law and the terms of the Treaty itself».

3. Conclusion

The absolute majority of consular actions per-
formed by officials of foreign missions in the host
countries are regulated by the national legislation of
the sending state. At the same time, these functions
are performed on the territory of a foreign state in re-
lation to persons who are interested in resolving cer-
tain administrative and legal issues on the territory
of the state represented by the consular official. This
situation requires the consular officer to know and
understand the interaction of national legislation, in-
ternational law and the law of the host country.

While working in a foreign country, a Russian
consular official is obliged, in accordance with the
Russian Consular Charter, to protect the rights and
interests of the Russian Federation and to take meas-
ures to ensure that citizens of the Russian Federation
and Russian legal entities enjoy in the represented
state in full the rights established by the Constitu-
tion of the Russian Federation, generally recognized
principles and norms of international law, and inter-
national treaties to which the Russian Federation and
the host state are parties, the legislation of the Rus-
sian Federation and the legislation of the host state.

Knowledge of the regulations listed in part 1 of
article 1 of the Federal law of the Russian Federation
«Consular Charter of the Russian Federation» No.
154-FZ of July 5, 2010% involves a very broad out-
look, deep legal knowledge of consular officials, the
ability to competently perform the listed legal regula-

tions in solving of its tasks in the field of national leg-
islation, and use of customary international law and
the international treaties to which it is a party the
host country and the represented state, while pro-
tecting the rights and interests of the Russian Federa-
tion, legal and physical persons in the territory of the
host country.

Issues that were previously on the periphery of
the tasks of the consular service have recently be-
come particularly acute in the consular work. These
include issues of criminal liability and punishment of
Russian citizens on the territory of the host country
[Lyubimov 2014], removal of children by juvenile au-
thorities from the families of Russian citizens, labor
immigration and migration [Pronchev and others
2019; Pronchev 2019]. A large amount of legal work
is related to election campaigns, in particular, the or-
ganization of polling stations during the elections of
deputies to the State Duma of the Federal Assembly
of the Russian Federation or the President of the Rus-
sian Federation, counting the votes of Russian citi-
zens living abroad [Lyubimov 1998; Shchitov 2018;
Lyubimov, Oreshenkov 2020]. These issues, in addi-
tion to their knowledge or study, require the ability
to use applicable regulations in specific circumstanc-
es on the spot in the host country, as well as the use
of local legal advice.

International human rights treaties that can be
actively used in the practical work of consular of-
ficials to protect the rights and interests of Russian
citizens in the host country include «The Universal
Declaration of Human Rights» adopted by the United
Nations on December 10, 1948, «International Cov-
enant on Civil and Political Rights» of December 19,
1966, «International Covenant on Economic, Social
and Cultural rights» of December 16, 1966, and in
the work of Russian consular institutions in Europe
- «Convention for the Protection of Human Rights
and Fundamental Freedoms» of November 4, 1950.
The main difference between the Convention and the
above-mentioned international human rights trea-
ties is the actual mechanism for protecting the rights
declared in the Convention by individual appeal to
the European court of human rights (ECHR), which
considers individual complaints on violations of the
Convention.

% See: Federal law No. 101-FZ of July 15, 1995 «On international treaties of the Russian Federation». — Reference and legal
system Garant. URL: https://base.garant.ru/10101207/ (accessed 10.04.2020).

% See: Federal law No. 154-FZ of July 5, 2010 «Consular Charter of the Russian Federation». — Reference and legal system Ga-
rant. URL: https://base.garant.ru/12177011/ (accessed 10.04.2020).
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NMPUMEHEHUE NMPUHYAUTEJIbHDbIX
MEP NMPABOOXPAHUTEJIBHOIO
XAPAKTEPA HA MOPE:

BOMPOCbHI KPUCANKLUUA

BBEJJEHME. B nacmosusee pems 20cyoapcmsa mo-
2ym NPUMeHSMb HA MOPe KOMNIIEKC NPUHYOUMETbHbIX
Mep NpasooXpaHumenvHozo Xapakmepa' ¢ uenvto npo-
MUB00eticmeus makum npomue0npPaGHbIM T6NIEHUIM,
Kax nupamcmeo, padormopeoeis, He3aKOHHbLLL 060pom
HAPKOMUKOS, HE3AKOHHAA Nepesoska MUpaHmos u
m.0. O0Hako 6 xo0e peanu3auuu OGHHbIX Mep KamHem
NPEmKHOBEHUS CTAHOBUMCS OCYUECBIeHUe H0pPLC-
OuKLULL 20CY0ApPCMBamU 8 NPeenax PasIuuHbIX MOp-
ckux npocmparcme. Iocyoapcmey, nvimarousemycs
peanusosamv NpasooXpaHumenvHyto QPyHKUuw Ha
MOpe, Heb3A UHOPUPOBAmy mMom Gakm, 4mo 603-
MONHOCD C030a6aMb HOPMbL NPAGA U 00ecnedusanby
Ux peanbHoe UCNOTIHEHUe 3A6UCUM He MONIbKO Ot e20
80711, HO U OM 02PAHUHMEHUL], HAKTIAObIBAEMbLX MENOY-
HapooHbim npasom. ITosmomy coxpaneHue banaca
MeHy pasepanueHyem MOPCKUX PaiioHos u Heobxo-
OUMOCBIO  OCYUAeCBTIAIMD  NPABOOXPAHUMIEIbHYHO
PyHKUUI0O 3aKOHOMEPHO 67ievem 3a coboil nompeo-
HOCMb 0Npedenumy CyufHOCHb U COOePHAHUEe NOHA-
MU <IOPUCOUKIUS 20CY0apCMear» 6 npedenax pasnuH-
HbIX MOPCKUX NPOCMPAHCMS, a4 MAaKKe 6blIUMDb
cneyugputeckue uepmut 0aHHOL NPABOBOTE Kamezopuu
Hacmosawas cmamus nocesuieHa paccmomperuro co-
0MBemcmeyusUx 601pOCos.

MATEPUAJIBI I METO/BI. B xode uccnedosarus
ABMOpP UCNOTb3Yem UCOPUHeCKULl, 002MAMUUecKUil,
CPABHUMENLHO-NPABOBOLE Mernoobl, 4 Makie Mermoo
avanusa u cunmesa. OcHo8HOe 6HUMAHUE CHOKyCUpo-
6aHO HA HOPMAX MeHOYHAPOOHO20 002080PHO20 U
00b14HO020 NPABA, A MaKHe HAUUOHATLHO0 NPAsa, pe-
2YTUPYIOUAUX  601POCDL, CBA3AHHDIE C NPUMEHEHUEeM
NPUHYOUMETIbHBIX Mep NPABOOXPAHUMENbHOZ0 XAPAK-
mepa Ha mope. [Tomumo 3moeo uccnedosarvl 0oOKMpu-
HabHble Pabomvl o meme — KAK OMe4ecHeeHHbIX,
Max u 3apy6excHbIX PUCIIOB-MeH0YHAPOOHUKOS.

PE3YJIBTATBI UCCTIETOBAHMA. Asmop npuxo-
0um K 6b1600Y, 4o MePPUMOPUATLHAS OPUCOUKIUSA 6
1npedenax MopcKoll meppumopuu He A6aemcs abco-
momHoil. OnpedeneHue WOPUCOUKYUU KaK dKCmpamep-
PUMOpUAnvHoLi He A67EMCA  0OCHAMOUHbIM, MNO-
CKOTIbKY 6 Clyude 603HUKHOBEHUS KOHPukma
HOPUCOUKLULI MPeOyOMC 00NONTHUMEbHYIE NPABO6bLe
Kpumepuu 071 e2o paspewserus. Knaccuguxayus sxc-
mMpameppumopuanbHoil PUCOUKUUL 6 3a6UCUMOCIIU
O NPUHUUNOS, HA KOMOPLIX OHA OCHOBbLEAEINCS,
maxkxe He peuiaem npobnemy, HOCKONbKY HEKOmopble
NPUHUUNDI, MAaKue KaK 3AUUmHblil Ul yHUeepcab-
Hblil, 8 CB010 O4epedb, Mpebdyiom O0NONHUMENbHDIX
Kpumepues, 4mo0bl cmamp OelicieeHHbIM UHCIpY-

' BuyactHOCTM, Takne Mepbl, KaK OCTaHOBKa 1 OCMOTP CyAHa, npecnefoBaHme no ropavymm aiegam n T.4.
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Anastasia P. Glazova

INTERNATIONAL LAW OF THE SEA

MeHMOM 0711 Peod0NeHUsT NPABoBoti HeonpedesieHHo-
cmu.

Asmop ommeuaem, 4mo npaso Ha MeppUMopUab-
HY10 10PUCOUKUUIO 6 NPedenax MOPCKUX NPOCPAHCING,
KaKk npasuno, 00YCIABNUBAEN B03MONCHOCMYL OCY-
WeCmesAmy 3aKOHO0AMeNbHYI0 U UCHOTHUMENbHYI0
1OPUCOUK UL, KOMOPble MAKHe He HOCAM abComomHo-
20 xapaxmepa. Ocyujecrmernerue IKCmpameppumopu-
A7bHOLL  3AKOHOOAMENbHOT  UMU  UCHOTHUMENbHOL
OPUCOUKUUY HA MOPe NOMEHUUATILHO O0NyCIUMO
T HA OCHOBE HOPM MEHOYHAPOOHOZ0 1Pasa, O7ist pe-
WeHUs Kakoti-nubo KoHKpemHoti 3adauu, K npumepy,
1pasoOXPAHUMENbHO.

OBCYKIEHVE W BBIBOADI. OctosHas npobre-
Ma 3aKTII0HAEMCS 6 HOM, 4MO NPeosioNeHHble MeH0y-
HAPOOHO-NPABOBOIL HAYKOU PASHOBUOHOCHIU T0PUCOUK-
YUl UL 00nonHsIom 0pye Opyd, He 00BACHSA, node-
My 8bI60p 1020 UL UHO20 00pa3a Oeticrnauil 0oieH
cmamo npednoumumernvHoim 6 cry4ae xonusuu. Cro-
HUBUASCT  HeONPeOesieHHOCMb  0KA3bleaen  3HAUU-
menvHoe B/IUAHUE HA UHCUMYM NPUHYOUMETbHDIX

INTERNATIONAL LAW OF THE SEA

Mep NpasooXpanumenvHozo xapaxkmepa Ha mope. B
omcymcmeue Crmaroapmos Ux OCyw,ecmenenus, Ko-
mopuie moenu 6vL COANAHCUPOBAMND OAHHDLLI MEXAHUIM,
NpasonpumeHUmen 8biHyx0eH yHumol8amo pso gax-
mopos npu NPUHSMUU perterusi 00 0CyuecmeneHu
NPUHYOUMETIbHDIX Mep NPABOOXPAHUMENBHO20 XAPAK-
mepa 6 npedenax MOPCKUX NPOCMPAHCINE.

K/TFOYEBDBIE CIIOBA: nputyoumenvtivie mepvi npa-
B00XPAHUMENLHO0 XAPAKMeEPa, MOPCKUe NPpoCmpaH-
CIMea, cysepeHumen 20cy0apcmed, meppumopuaTvHas
HOPUCOUKUUST, IKCMPAMEPPUMOPUATIEHAT IOPUCOUKUUS,
3aKOHO0AMeNvHAS  HOPUCOUKUUA,  UCHOTHUMETbHAS
1OPUCOUKUUS, CYBEPeHHDbLe NPABA, CyBepeHumen.

A OUTUPOBAHMA: [nasosa A.IL 2020. IIpu-
MeHeHMe TIPUHYAUTEbHbIX Mep IIPaBOOXPaHUTENb-
HOTO XapaKTepa Ha MOpe: BOIIPOCHI OPUCAVKIINN. —
MocKOBCKMIT JKypHAT MEXIYHAPOIHOTO IpaBa. Ne 4.
C. 106-118. DOI: 10.24833 / 0869-0049-2020-4-106-
118
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GENERAL ISSUES OF THE EXERCISE
OF JURISDICTION IN THE PROCESS OF
APPLICATION OF LAW ENFORCEMENT

MEASURES AT SEA

INTRODUCTION. Currently, states can apply a
whole range of law enforcement measures at sea in
order to prevent such unlawful phenomena as piracy,
slave trade, drug trafficking, migrant smuggling, etc.
However, the problem of the exercise of jurisdiction by
states within various maritime areas is the main stick-
ing point during the implementation of these measures.

Moscow Journal of International Law « 4 . 2020

In an attempt to exercise the law enforcement function
at sea, the state can't ignore the fact that its ability to
create legal norms and ensure their effective implemen-
tation depends not only on its will as a sovereign, but
also on the restrictions imposed by international law.
Therefore, maintaining a balance between limiting the
“territorialization” of maritime areas and the need to
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carry out a law enforcement function logically entails
the need to determine the nature and content of the
concept of “jurisdiction of the state” within different
maritime areas, as well as to identify specific features
of this legal category. The present article focuses on this
and other related issues.

MATERIALS AND METHODS. Historical and
comparative analysis along with dogmatic research ap-
proach were used in the research process and the entire
research is well grounded in focusing on the norms of
international treaty law and customary law. In addi-
tion to that this research focuses on the norms of na-
tional law governing issues related to the application of
law enforcement measurement at the sea. Apart from
those given material and methodical inputs, the doctri-
nal works of the relevant jurists have been used in this
research.

RESEARCH RELULTS. The author comes to an al-
ternative conclusion that territorial jurisdiction within
the maritime territory is not absolute, which is due, ap-
parently, the principle of freedom of the high seas which
have a longer support by the international community.
The definition of jurisdiction as extraterritorial is not
self-sufficient, since in case of conflict of jurisdictions,
additional legal criteria are required to resolve such a
conflict. The classification of extraterritorial jurisdic-
tion depending on the principles on which it is based
also does not solve the problem, since some principles,
such as protective or universal, in turn, require addi-
tional criteria in order to become a self-sufficient tool to
overcome legal uncertainty. The author notes that the

1. BBemenue

erOfHS TOHATUIO «IOPUCAVKIMS TOCYHap-

CTBa» B HOKTPUHE MEeXIYHAPOFHOTO IIpa-

Ba YE/leHO HOCTATOYHO MHOTO BHVIMAHINS,
XOTs1 OOIenpusHaHHOe IIOHMMAHNe JAHHOTO Tep-
MJHa OTCYTCTBYeT”. B TO ke BpeMs MOIBITKU 060-
CHOBATbh IIPOLIECC YCTAHOBJICHMS U OCYIeCTBIEHNS
rOCyfiapCTBaMM IOPUCAMKINIT Ha MOpe IpeBpalla-
I0TC B CBOeOOpasHOe JIOTMYecKoe YIPaKHEeHMe,
IIOCKO/IBKY CaMa BO3MOXKHOCTb TOCYJAPCTB CO37a-

ability to exercise territorial jurisdiction within mari-
time areas, as a rule, determines the ability to exercise
legislative and executive jurisdiction, which are also
not absolute. The exercise of extraterritorial legislative
or executive jurisdiction at sea is potentially permis-
sible only on the basis of international law to solve a
specific function, for example, law enforcement.
DISCUSSION AND CONCLUSION. The main
problem of the varieties of jurisdiction proposed by in-
ternational legal science is that each of them only sup-
plements each other, describing a possible choice, but
not explaining why a particular choice should be pre-
ferred in case of conflict. It is obvious that current un-
certainty has created some severe impacts upon the in-
stitution of law enforcement measures at sea as a result
of the absence of standards for enforcement measures
that could make a balance to the mechanism. Hence
the law enforcer has to be cautious with a number of
factors in deciding the implementation of law enforce-
ment measures within the sea.

KEYWORDS: law enforcement measures, maritime
areas, territorial jurisdiction, extraterritorial jurisdic-
tion, legislative jurisdiction, executive jurisdiction,
state’s sovereignty, sovereign rights, sovereignty

FOR CITATION: Glazova A.P. General Issues of the
Exercise of Jurisdiction in the Process of Applica-
tion of Law Enforcement Measures at Sea. — Moscow
Journal of International Law. 2020. No. 4. P. 106-118.
DOI: 10.24833 / 0869-0049-2020-4-106-118

BaThb HOPMBI IIpaBa M ofecrevynBaTh UX peajbHOE
VICTIONIHEHNe B IIpefiefiax BOJHOTO IIPOCTPAHCTBA
MeXJy MaTepuKaMy KaXeTcs AMUCKYCCUOHHOI.
A. upep (Ivan A. Shearer) ormevaet, 4TO Y>Ke
HepBble MCCIEOBATeNN TIPEAe/IoB  IOPUCAUKLINN
TOCYapCTB Ha MOpPe HPOBOAVIN Pa3Indye MexXAy
TaKUMM TepMyuHamy, Kak dominium («BnageHue,
COOCTBEHHOCTB») 1 imperium («CIoco6HOCTb OCy-
[eCTB/IATh KOHTPO/b») [Shearer 2014:51-52]. Kak
BYIMIM, aBTOP BeCbMa BOJIbHO 00paIllaeTcs ¢ TepMU-
Hamu dominium u imperium, B oT/IM4ne OT Kiac-

2 Cm.: KatomoBsa A.P. 2016. YronoBHas I0pUCOUKLMA B MEXAYHAPOLHOM Npase: BONPOChl TEOPUM U NpaKTuKu: Ancc. ... A.
topug. Hayk. KasaHb. C. 24. B cBoem nccnenoBaHuy aBTOp AenaeT BbIBOA, UTO PasfvyHble BapuaLumy NCNonb30BaHWA TepMrHa
OPUCANKLUA» NPUBENN K GOPMUPOBAHUIO LUMPOKOTO 1 Y3KOTO ero TOSIKOBaHMWsA B AOKTPYIHAJbHbIX MCTOUYHMKAX. [0 MHEHMIo
aBTOPA, «MPV PacLUMPUTENbHOM TONTKOBAaHUN IOPUCANKLNA OTOXKAECTBAETCA C KOMMETEHLMEN — KOMIMIEKCOM MOSTHOMOYNI
rocyfapcrtaa. B y3kom 3HaueHUn oprcamKLma paccMaTpriBaeTCA Kak chepa perynmpoBaHms 06LLeCTBEHHbBIX OTHOLLEHWIA, Un
orpaHuyeHa NpaBoNpPUMEHUTENbHOW AeATeNbHOCTbIo». CM.: KatomoBa A.P. 2016. YronoBHas I0pUCANKLMA B MEXAYHAaPOAHOM
npase: BONPOChl TeOPUU 1 NPaKTMKKL: Aucc. ... a. lopua. Hayk. KasaHb. C. 37.
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CHYeckoyl Tpaguiyu 6ojee TOYHOrO IOHMMAHMNA
HOHATUITHOTO allIapara IPaBOBOTO PeXIMa Teppu-
Topun [3ajopoxkusit 1987:156-160].

1. O'Konnernn (D. O’Connell) o6pauaer BH1Ma-
HJie Ha TO, 4TO B JOKTPUHE, KOTOPas yCTAHOBMU/IACH
K 1700 r.  mpocyuiecTBOBana B TeYEHME CIEHYIO-
VX IBYXCOT IATUJECATH JIET, IIPaBO COOCTBEHHO-
ctu (dominium) u npaso ynpasnenns (imperium)
Ha MOpe MOIIY CYIIeCTBOBATh TONbKO B COYETAHUM
1 0O'beVHAMICD 1107, OTHVIM TEPMUHOM «IOPUCHVK-
IMs1», U3 YeTO CIefloBaJIO, YTO MHOCTPAHHBIE KOPa0-
7 OBUIM BHE JOCSATaeMOCTU IPUOPEKHOTO rocy-
mapcrBa 3a npepenamu ero reppuropun [O'Connell
1982:14-18]. BHOBb 06paiaeM BHUMaHMe Ha fiaje-
KO He CTporoe obpalijeH1e aBTOPOM C IPYMEHNMBIM
HOHATUIHBIM aIlIIapaToM: B MeX/YHAPOJHOM MOp-
CKOM IIpaBe, B T.4. B €0 OOBIYHBIX HOPMaX, CO Bpe-
MeH VBana [posHoro Het mpaBa COOCTBEHHOCTH Ha
MOpCKJ€e NIPOCTPAHCTBA (XOTA IMPUTA3AHNA Ha Ta-
KyI0 COOCTBEHHOCTDb MMeNn MecTo). Tem Gornee HeT
IpaBa COOCTBEHHOCTY Ha MOpe II0 COBPEMEHHOMY
MEXIYHapOJHOMY MopckoMmy mpaBy’ [CaBacbkoB
2017:192-210].

C cepenuunl XX Beka B KoHBeHI[UM 0 KOHTH-
HeHTalIbHOM IIenbde 1 B KonBenmyu o repputopu-
aJIbHOM MOpe M IpWIeXxallell 30He HadMHaeT Ipo-
CIeXMBATBCA TIPUHLVIINAIBHOE Pas3nune Mexay
cyBepeHUTeTOM 1 Ioprcaukiyeit [Shearer 2014:54].
K npumepy, B u. 1 c1. 2 KoHBeHI[UM O KOHTUHEH-
Ta/lIbHOM 1IeNbge yKa3aHo, 4TO «IpUOpeKHOe To-
CYApCTBO OCYILIECTB/IACT HAJ, KOHTMHEHTA/IbHBIM
mwenbHOM cysepeHHble Npasa B LUENAX Pa3BENKU I
pa3paboTKy ero ecTeCTBEHHBIX OorarcT»*. ITo MHe-
Huwo A. [llupepa, TEpMUH «CyBepeHHbIE TPaBa» ObUI
paspaboraH, YTOOBI IOZYEPKHYTb, YTO NPABO Ha
KOHTMHEHTAJIbHBI/ IIenbd HPUCYIle CyBepeHNTe-
Ty, KOTOPBIM TOCYJapPCTBO OO/afiaeT B OTHOLICHUM
€CTeCTBEHHOTO ITIPOJO/DKEHNS CBOEIl TeppUTOPUM
IIOJl MOPeM, OJJHAKO €T0 CyBePEHUTET MOXET He pac-
IPOCTPAHATHCSA HA BOAHYIO Y BO3[YLIHYIO TePPUTO-
puto Hap menbdoM [Shearer 2014:54]. [Tpunexanias
30Ha B cooTBeTCTBUM C 4. 1 cT. 24 KoHBeHIun o
TepPUTOPUATLHOM MOpe 1 IPIIeXKallie 30He ABJIA-
eTCs <IOPUCAVKIVIOHHOI 30HOI»’. ABTOp Ha3bIBaeT
ee IOYeMY-TO «IIOJIMIIeNICKOIt 30HOI» (police zone)
[Shearer 2014:56], x0T 3TO OYeBUIHASL HETOYHOCTD:
B JIJAHHOJI 30He NIPUOPEKHOMY TOCYapCTBY IPefo-

CTaB/IEHO IPAaBO OCYLIECTBIATh KOHTPOJb, HEOO-
XO[MMBIl I TPeJOTBpPALIeHNS HapyLIeHUSA ero
TaMO)KEHHBIX, HAJIOTOBBIX, IMMUTPALVIOHHBIX VIV
CaHUTApHBIX NpaBWI. IIOHATHO, YTO CaHUTapHbIe
BJIACTY V1 TIOJIMIIVA — 3TO HE OffHO ) TO XKe.

B xome Tperbeit koudepennyn Opranmsanym
O6pbennuennbix Harmit mo Mmopckomy npasy (1973-
1982) 6bima mpepnpMHATA IIONMBITKA COI/IACOBATH
IpeTeH3NN TOCYAAPCTB Ha CYBEPEHUTET M IOpUC-
IVIKIIVIO C TPAJIUI[VIOHHBIMU CBOOOJIAMM OTKPBITOTO
Mops. ITO HPOABUIOCH, K IPUMEPY, B yCTaHOBIE-
HIUY TIpaB TOCYHApPCTB B MCKTIOYMTETbHON 3KOHO-
MIYECKOIl 30He, KOTOPbIe ABIAITCA CYyBePEeHHbIMMI
II0 OTHOIIEHMIO K IPMPOJHBIM pecypcaM, HO I0puc-
IVIKIIOHHBIMM 10 OTHOLIEHWIO K APYTUM BYJAM JC-
monb3oBanus [Shearer 2014:51].

Kak BupiHO, B OTBET Ha IOCTENIEHHOE YBeJde-
Hie KOHTPOJIS TOCYAAPCTB HaJ| BCe 6ObIINM 00b-
€MOM OKeaHa IOTpeb6OBaNoCh pasfie/ieHNe BOJTHO
TepPUTOPYUM IIAHETBI Ha COOTBETCTBYIOLINE 30HBI
(B Tepmunonorny Kousennmu OOH no mopckomy
IpaBy — MOPCKIe IIPOCTPAHCTBA), B KOTOPBIX TOCY-
lapcTBa 00/IA/IAl0T IIPaBaMy, TIONYYeHHBIMU B CUITY
MEXIYHapOJHOro 1paBa. [IBajiaTblll BEK IIPUBEI K
TOMY, YTO OCYLIECTB/IeHe IOPUCANKIINY B ITpefieax
MOPCKVX ITPOCTPAHCTB CTA/I0 HAMHOTO O07Iee CII0XK-
HBIM sAB/eHMeM. HekoTopble aBTOpBI HOIBITAINCH
060CHOBAaTh €ro C IIOMOLIbI0 «OTAE/IECHNSA BIACTH
ot cysepenuteta» [O'Connell 1984:734]. Onuu 3a-
ABJIAIOT, YTO CYBEPEHUTET — ITO «IIPABO Ha BIACTDb»
[OcsetmMckas 2017:159]. IloHATHO, 4TO Takoe
OIpefie/ieHe He COBCEM KOPPEKTHO, YYUTBIBAsA
K/IACCUYECKOE TIOHSATHE «CYBEPEHUTET» B MEXIY-
HaponHoM mpase [Vylegzhanin, Potier, Torkunova
2020:6-25]. [Ipyrue OTMEYaOT, YTO IOPUCAUKLINA —
3TO «HposiBieHne Bractm» [Gavouneli 2007:6], ko-
TOpOe He OTPaHNYMBACTCA TEPPUTOPUATLHBIM Bep-
XOBEHCTBOM TOCYHApCTBa, a 3a4acTYH0 BBIXOAMT
3a mpepenbl ero teppuropun [Karomosa 2008:13].
MepieHHOe yBe4eHe KOHTPOJIA TOCYAapCTB Hal
IOCTENIEHHO PaCIINPSAOMIVMICA MOPCKVIMU TeppU-
TOPUAMY, B OTHOIIEHN! KOTOPBIX TaKOJl KOHTPOJIb
MOYXHO OCYILeCTB/IATD, IOTY4MIO Ha3BaHME «IIOJ-
3ydeit opucaukiyn» (creeping jurisdiction). 3tot
IPOIIeCcC, KaK I0/1araeT psjj aBTOPOB, He OCTAHOBIII-
ca u ¢ npuHATeM Konsennyumn OOH mo Mopckomy
npaBy 1982 r. [Kaye 2006:347-348].

3 CaBacbkos [1.B. 2018. MexpayHapoaHoe Mopckoe npaBo. MexdyHapodHoe npaeo. Y. 2. OTB. pea. A.H. BbinerkaHuH. M.:

lopait. C. 192-219.

4 KoHBEHUWA 0 KOHTMHEHTanbHOM Lenbde oT 29.04.1958 r.: odpuL,. TeKcT,, T. 2 // Oduu. Cairt OOH. URL: https://www.un.org/
ru/documents/decl_conv/conventions/pdf/conts.pdf (nata o6paeHmns 24.11.2019).

5 Cm.: KoHBeHUMS 0 TeppuTOpPranbHOM MOpPe 1 npuexatleit 3oHe oT 29.04.1958 r.: oduu,. TekcT,, cT. 24 // Oduu. Cairit OOH.
URL: https://www.un.org/ru/documents/decl_conv/conventions/pdf/tsea.pdf (nata obpateHuns 24.11.2019).
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MEXOYHAPOAHOE MOPCKOE MPABO

A.l. Tha3oBa

CyBepeHUTeT rapaHTHpPyeT BepXOBEHCTBO BJIa-
CTU; FOPUCHUKIINA XKe, AB/IAACh 3aKOHOMEPHBIM ITPO-
IOJDKEHJEM CYBEepEeHNUTETa, TeM He MeHee, o0aaeT
TaKMMJ XapaKTePUCTUKAMM, KaK 00beM U IIpefieNbl
meiictBusl. IlosiB/eHMe [JOTOBOPHBIX M OOBIYHBIX
HOPM, HaJle/AMIMX TOCYAapCTBa BO3MOXKHOCTAMU
110 YCTAHOBJICHUIO IOPUCAMKINIT B Ipefenax Mop-
CKOJ1 TEPPUTOPUH, HOPOAUIO CTAPYIO JUIEMMY: ITie
3aKaHUMBAIOTCA IIpaBa OHUX M HAUMHAIOTCA IIPaBa
npyrux? IpenmoxeHHble MEXIYHAPOHO-IIPAaBOBOIL
HAYKOJl PasHOBU/IHOCTU HOPUCAUKLNII TOCYHapPCTB
ABUINCh OTBETOM Ha BOIIPOC, YTO IIPENCTABIIAET
co00il MUp, «pasfeNeHHbll Ha HOPUCAUKINOHHBIE
4acTu».

2. TepputopuanbHasa 1 IKCTpATeppUTOPUATbHAS
OPUCANKINIA: TPYFHOCTY IlepeBoa

Knaccnduxanys opucpukumit mo deticmeuto 6
npocmparcmee Ha meppumopuanvHyto (B mpeenax
TEPPUTOPUM TOCYAAPCTBA) U IKCHIPAMepPPUmMopu-
anvHyto (3a TpefeaMy TePPUTOPUY TOCYHAPCTBA)
OCYILIECTB/IAETCA B OCHOBHOM B paMKaX MeEXy-
HapOJIHOTO YTOJIOBHOTO IIpaBa TAaKVMM aBTOPAMI,
kak A.P. Katomosa®, VI.J. Jlykamyk, A.B. Haymos’,
I0.C. Pomames [Pomames 2010:41]%, u ¢ mosu-
Uil Teopum MeXAyHapopHoro npasa: P. Xurrmnc
(R. Higgins) [Higgins 1994:74], O.C. YepuuueHko’,
M. Illoy (M. Shaw)™.

[maBHO€ OrpaHMyeHMe, KOTOpOe J[ENICTBYeT B
MeX/[YHAPOJHOM IIpaBe, 3aK/II0YaeTcss B TOM, YTO
TOCYapCTBO HEe MOXET OCYILeCTB/IATh CBOIO BIACTD
Ha TePPUTOPUM JPYIOro rOCyfapcTBa, KpoMe Kak
B CUJIy pa3pellNTeIbHON HOPMBI, BbITEKAIOLIEN 13
MeX/[YHApOJHOrO 00bl4as WIM KOHBEHIMNU, ¥ B
3TOM CMBICTIC OPUCAMKIA, 6€3 COMHEHNS, AB/IAET-
cs Tepputopuanbroit [Allott 1983:18-19]. Ocoben-
HOCTb YCTQHOBJICHVA IOPUCAVIKIVIN TOCY[apCTBa 1
ee OCYIIeCTB/IEHNA B IIpefie/iaX ero BOJIHOM Teppu-
topun [O'Connell 1984:733], a MMeHHO BHY TPEeHHUX
BOJ, TEPPUTOPUATIBHOTO MOPSI, APXUIIENaXKHBIX BOJ
Y MeXIYHapOJHbIX IIPOIUBOB (WM UX YacTeir), Ha-

XOIAIIMXCA B Ipefenax TepPUTOPUM TOCYHAPCTBa,
3aK/II0YaeTCA B TOM, YTO TaKye BOJbI — 3TO TepPUTO-
pYA C HallMOHA/IbHBIM ITPABOBBIM PEXIMOM.

Tem He MeHee B TeppUTOPMAIILHOM MOpe IpHU-
OpeXXHOro TOCyHapcTBa BCe e MOXKHO IIpoCye-
AUTH TIPOLECC «IepeTATVBaHUA KaHaTa»'' B xofe
YCTAaHOBJICHV OPUCAUKLINM HPUOPEKHBIM TOCY-
IApCTBOM 1 TocyfapcTBoM ¢ara cypHa. C omHOI
cToponsl, cormacHo cT. 27 Konsennuum OOH mo
MOPCKOMY IpaBy 1982 r. mpubpesxHbie rocyfapcTsa
MOTYT OCYILECTB/IATH CBOK IOPUCAUKIVIO B TeppPU-
TOPUAIbHOM MOpE€, K IIPMMEPY, KOI/fja II0C/IeCTBIA
HPECTYIVICHNA PAaCIpOCTPAHAKTCA Ha HPUOpex-
HO€ TOCY[ApCTBO MIM KOIT}a MPeCTyIJIeHNe MMeeT
Lie/IbI0 HAPYIIUTb CIIOKOJCTBME B CTpaHe MM [O-
Opblit TOPSIIOK B TeppuTOpuanbHoM Mope'”. C npy-
O} CTOPOHBI, B COOTBETCTBUM CO CT. 17 KoHBeHIIMn
OOH no MopckoMy IpaBy, Cyfia BCeX TOCYHApCTB,
KaK IPUOPEXHBIX, TaK ¥ He VIMEIIIMX BBIXOAA K
MODIO0, TI0/Ib3YI0TCS B TePPUTOPUATIBHOM MOpe IIpa-
BOM MIPHOTO IIPOXOJa, KOTOPOE, KAaK OTMeYaeT pAL
aBTOPOB, HE MMeET TAKOW JINTEIbHON TOANEPKKN
B JICTOPUY MOPCKOT'O IIpaBa, KaK I10/IaraloT HEKOTO-
pole [Shearer 2014:54].

He BbI3bIBaeT cOMHeHMIT TOT (akT, YTO B IIpe-
fieflax CBOEJl TepPUTOPMM TOCYHapCTBa OOMAfAIOT
Haybosee IIMPOKMMYU BO3MOXKHOCTAMM IIO YCTa-
HOBJIEHUIO IOPUCAMKIMM, II03TOMY B MOPCKUX 30-
HaX HAIMOHA/NbHON IOPUCAVKLMN TIpUOpPeXHOe
TOCYlapCTBO  OCYILECTB/IAT  TepPUTOPUATIbHYIO
IOPUCIVIKIIMIO CO BCEMM BBITEKAIOIVMU U3 3TOTO
npedeperyAmm. CefyeT OTMETUTD, YTO TePPUTO-
puanbHas OPUCAUKINA B IIpefieNlax MOPCKOIL Tep-
putopun He sBsAeTcs abcomoTHOI. IIpuxopurcs
IPU3HABATh COOTBETCTBYIOLIME OTpaHMYeHM:A, Ha-
llaraeMble M&XYHaPOJHbIM IIPABOM, B YeM U IIPO-
ABJIAETCA OCOOEHHOCTb TePPUTOPYAIBHON IOpUC-
IVIKLIM TIPUOPEXHOTO TOCYAPCTBA B OTHOLICHUM
CBOE€Il BOJHON TEPPUTOPUNL.

TepMuH «9KCTpaTreppuTOpUaIbHAsA HOPUCAUK-
LVA» VICHONb3YeTCAd B ClIydae IIPOsIBIEHUA CyBe-
peHNTEeTa TroCyflapcTBa 3a Ipefe/laMyl ero Teppu-

¢ Cm.: KatomoBa A.P. 2016. YronoBHas 10pUCOUKLMA B MEXAYHAPOLHOM NpaBe: BOMPOChl TEOPUM U NpaKTuKku: Ancc. ... A.

topug. Hayk. Kasab. C. 48.

7 Cm.: Jlykawyk U.W., Haymos A.B. 1999. MexayHapogHoe yronoBHoe npaBo: yuebHuk. M.: Cnapk. C. 38-39.

8 JkcTeppuTopuranbHas B pefakLyy aBTopa.

® Cm.: YepHuueHko O. C. 2003. MexayHapoaHO-NPaBOBbIE aCMEKTbl OPUCAUKLIMYN roCyAapcTB : [IncC. ... KaHA. opug. HayK.

Mockea. C. 10.

1% Cm.: Shaw M.N. 2017. International Law. Cambridge: Cambridge University Press. P. 483-489.
""" [laHHbIV TepMUH ucnonb3ayetca M. laByHenu no otHoweHuto K KoHseHumn OOH no mopckomy npasy 1982 1. B ee uccneno-

BaHun. Cm.: [Gavouneli 2007:1].

12 KoHBeHuuss OOH no mopckomy npasy oT 10.12.1982 r.: opu,. TeKcT, cT. 27 // Oduy. Cant OOH. URL: http://www.un.org/
depts/los/convention_agreements/texts/unclos/unclos_r.pdf (zata o6paiieruns 11.12.2019).
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Topun'’. Yamie BCero 3KCTpaTeppUTOpPMAIbHAA
IOPUCAMKINA OCYIIeCTBIACTCA TOCYHapCTBaMU B
OTKPBITOM MOpe — IIPOCTPAHCTBE, HE BXOAAIIEM B
COCTaB TePPUTOPUM KaKOT0-1160 rOCyAapCTBa.

ITpo6nema onpepeeHNsA OPUCAUKIVN KaK «9KC-
TPaTeppUTOPUANIbHON» 3aK/IIOYAeTCs HEe TONBKO B
TOM, 4TO JAHHBII TEPMIH VICIIONb3YeTCA /1A OIINCa-
HMA CUTYalLUM, B KOTOPOil MOXKHO HAaO/MIOfaTh Ipo-
ABJIEHNE CYyBEPEHUTeTa TOCYapCTBa 3a MpefeaMu
ero teppuropuu. ITO caMo 1o cebe yKe ABIAET-
cA YA3BMMOJ apryMmeHTanuei. B curyanum, xorga
TPaK[JAHVH TOCYAapcTBa A coBepluaeT IpaBOHAPY-
IIeHMe Ha CyfjHe Iof ¢aroM rocypapcTsa b B mpu-
JieXallell 30He rocyfapcrsa B, mossnserca cpasy
HECKOJIBKO CyO'beKTOB, IPETeHAYIOIX Ha 3KCTpa-
TePPUTOPUA/IbHYI0 IOPUCAUKINIO, TI0ITOMY, YTOObI
paspemnTh KOHQIUKT IOPUCAUKIINIL, HEOOXOAMMBI
JIOTIONHNTE/IbHbBIE IIPaBOBbIE KPUTEPUM A/ BHIOOpa
MeX[y HUMIL.

COOTBeTCTBYIOIIMMY IIPABOBBIMU KPUTEPUAMU
B pe3y/bTaTe CTAIN HPUHUUNDL, HA KOMOPbIX IKC-
mMpameppumopuanvHas HPUCOUKYUS MO#em oc-
Hosvleamuvcs. IIpUHATO pas3nuyaTh OPUCAUKINIO,
OCHOBAHHYK Ha TEepPPUTOPUATLHOM IIpUHIMIIE,
JIMYHOM aKTVMBHOM IIPUHLNIIE, TNYHOM IaCCUBHOM
IPMHINUIIE, HA OXPaHUTEIbHOM IIPUHIVIIE U YHU-
BepcanbHylo fopucpukuuio [Pomames 2010:40],
[Ueprnuenko 1992:30-32].

JIuunblli aKmueHbvlil NPUHYUN VIMeeT 3HaYeHMe
VI PacIpOCTPaHEeHMA IOPUCAMKINYI TOCYAApCTBa
Ha OIIpefie/ICHHYI0 KaTeTrOPMIO JINI] BHE €r0 TepPUTO-
PV, MMEIOIIVIX C HUM TeCHYIO CBA3b. [IpyMeHnTeND-
HO K ITPaBOOXPAHUTEIbHOI AeATEeBHOCTY Ha MOpe
MOXXHO OTMeTHUTb crefytomee. CygHO MMeeT Ha-
IMIOHA/IBHOCTb TOTO TOCYHApPCTBa, TOf, (HIaroM Ko-
TOPOTO OHO XOfUT', OfIHAKO KOMaHJHBI/ COCTaB U
4JIeHBI CYZI0BOJ KOMaHJbI Cy/{HA MOTYT OBbITb IPa-
JlaHaMJ JIPYTOTO TOCyHapcTBa. VIHOrma curyanus
OCTIOXKHSAETCS HAXOXKJIEHVEM CYIHA TI0f] «YHOOHBIM
¢narom». IIpobnemsl, cBsI3aHHBIE C €rO UCIOIb30-
BaHIEM, JOCTATOYHO NOZPOOHO MCCIeOBAHbI B Ha-
y4HoIt mteparype [babypuna, Ipacc 2013:52-57],
[KyTrkoBuu 2016:19-24], [Arapkos, Ileperoponosa
2017:636-642], HO dakT ocTaeTcs GaKTOM: TONTBKO

o ¢piarom [Tanamsl (cTpaHbl, Y KOTOPOIL HET IPO-
JO/DKUTENIBHON JMICTOPUM MOPeEIIaBaHMs) ceiyac
xonut okono 8600 cynos, Torma kak CIIA mmeer
oxoro 3400 3aperucTpupoBaHHBIX CYHOB, a Kuraii
- oxo710 3700". B cirygae eciu 4ieH KOMaHJHOTO CO-
CTaBa MM CY[0BOJ KOMaH/Ibl COBEpIIAeT IIPaBOHA-
pylleHMe 3a TpefieflaMi TepPPUTOPUM TOCYAAPCTBa,
IPaK/JJAHMHOM KOTOPOTO OH sAB/AeTcA (Ha 60pTY
MOPCKOTO Cy[HA, Ha TeppUTOPUM MHOCTPAHHOTO
rOCyiapcTBa M T.Ji.), TO BO3HUKAET BO3MOXKHOCTD
TOBOPUTD O MOTEHIIMATTbHOM ITpaBe TAKOTro roCyziap-
CTBa OCYILIECTB/IATH CBOI IOPUCAUKIINIO HA OCHOBE
JIMYHOTO aKTMBHOTO IIPMHINIA. BrionHe BO3MOXHO,
YTO JAHHBIN IPVMHINII UMeeT CBOU IPeMMYIecTBa
B C/Iy4ae, eC pUCAUKINA OyfieT OCYIeCTBIATD-
Cs TOCYAApCTBOM, KOTOpOe TapaHTHpYyeT IpaBo Ha
crpaBefiuBoe cyfebHOe pasbuparenbcTBo. OpHa-
KO BEpOATHO ¥ OOpaTHOe, KOTJa IOCYAapCTBO, He
rapaHTHUpyoolee yBaXkKeHNe IpaB 4eloBeKa, OymeT
TaKXKe OTCTaMBATh IOPYUCAMKINIO, TNIIAS HOf03pe-
BaeMoro cooTBeTcTBylommx 1pas [Ireland-Piper
2012:12].

JluubLil naccusHwvlll NPUHYUN ABJIAETCA OCHOBOI
UL PacHpOCTPaHeHN IOPUCAVKLNY TOCYapCTBa
Ha VIHOCTPAHHbIX /UL WK /INL 6e3 rpakIaHCTBA B
Cly4ae COBepILIEHNSA MMM IPAaBOHAPYIIEHNS B OT-
HOLIEHMY TPaXK[jaH JAaHHOTO rocypapcTtsa. Hembss
He OTMETHUTb, YTO MPUHIUII TAaKXe ABJAETCA JO-
CTaTOYHO CTIOPHBIM, IOCKOJBKY PAJ TOCYAAPCTB, K
npumepy, CIIIA [Watson 1993:3] u Bemukobpura-
HMA'S, He IPU3HAIT OCYIIECTBJICHNE OPUCANKLINN
10 COOTBETCTBYIOIEMY OCHOBAHMIO B OTHOIIEHNMN
COOCTBEHHBIX TpaX/JaH. TeM He MeHee, Kak OTMeYa-
I0T HEKOTOpbIe MCCIIefjOBATeNN, IIPOTUBOPEYNBOCTD
JAHHOTO IIPYHIINIIA MOXKET OBITh «CITIa)KeHa» COIIa-
C1eM rocyflapcTBa, Ha TeppUTOPUY KOTOPOTO COBep-
1IeHO paBoHapyeHe [Watson 1997:71].

[OpucaykLua, OCHOBaHHAS Ha OXPAHUMENbHOM
(3augummom) npunyune, pacipoCcTpaHAETCA HA MHO-
CTPAHLIEB, COBEPIIMBIINX 32 IpaHULIEN NENCTBUA,
yrpoxaroiue 6esonacHocTy rocygapcersa’. Kak or-
meyvatoT 0.C. Pomamtes n JI.B. ®etnes, rocygap-
CTBA JCTIO/IB3YIOT JAHHBI IPMHIUII OTPAaHNYEHHO,
TIOCKO/IbKY BCETfja €CThb ONAcHOCTb PaCIIVPHUTENb-

3 Cm.: YepHuueHko O. C. 2003. MexayHapoaHo-NpaBoBble acnekTbl OPUCANKLUM FrOCy[apcTs : [IUCC. ... KaHA. opyA. HaykK.

Mockea. C.78.

% Cm.: KonBeHuma OOH no mopckomy npasy o1 10.12.1982 r.: odpuu,. TekcT, cT. 91 // Oduu. Cant OOH. URL: http://www.un.org/
depts/los/convention_agreements/texts/unclos/unclos_r.pdf (gata o6paiyeHus 10.01.2020).

> Cm.: Mouemy oénar MaHambl Tak yaobeH ana cyposnagensbues? // URL: https://www.bbc.com/ukrainian/ukraine_in_
russian/2014/08/140810_ru_s_panama_fleet (aata obpatieHus 11.01.2020).

6 Cm.: Shaw M.N. 2008. International Law. Cambridge, Cambridge University Press. P. 665.

7" Cm.: YepHuueHko O.C. 2003. MexayHapoaHO-NpaBoBble acneKTbl IPUCANKLMN FOCYAAPCTB : [InCC. ... KaHg. lopuf. HaykK.

Mockaa. C. 48.
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HOTO TOJMKOBAHMA TEPMMHOB «0€30MACHOCTD» WM
«KM3HEHHO Ba)KHbIe MHTepechl» [Pomames, Qeru-
mes 2009:16].

Haxkowen, npunyun yHueepcanvHoti 10pucoux-
YUy TPENIOJIaraeT, YTo IOCYAApPCTBO MOXKET OCY-
IeCTB/IATD IOPUCAVKIIO B OTHOLICHVH OT/[e/TbHBIX
IpaBOHAPYIIEHNIT He3aBYCYMO OT KaKOM-1nbo CBsi-
3U C 3TMM TOCYAApCTBOM WIM MHTEPECOB APYIUX
rocynapct. Hambonee pacrnpocTpaHeHHBIM IIpH-
MepOM YCTAHOBJICHV YHUBEPCATIbHON HOPUCIAMK-
LV sAB/sAeTCs 60pbba ¢ MMPATCTBOM, TIpUYeM, KakK
yrBepxxpaeT 10.C. Pomames, Kousenunsa OOH mo
MopckoMy mpaBy 1982 r. u JxnOyTuitckmit Kopiekc
HOBEJIeHN IPeOCTAB/IAIT FOCYAapCTBAM BO3MOJXK-
HOCTb OCYLIECTB/IATD OPUCAMKIINIO UMEHHO B OTHO-
IIEHNY MHOCTPAHHBIX CYJI0B, IIOCKOJIbKY «TOCYHap-
CTBa B CUJIY CBOUX CYBEPEHHBIX IIPaB MOTYT I JjaKe
JIOJDKHBI 1 0€3 9TMX MOJIOXKEHUIT YCTaHABIMBATD 1
OCYILIECTB/IATD CBOIO IOPUCAVKIVIO Ha OOPTY Impar-
CKUX CYJIOB, IVIABAIOIIVX HOJ MX (IarOM B OTKpBI-
ToM Mope» [Pomanres 2013:93].

AKTMBM3aIMA IMPATCTBA U BOOPY>KEHHOTO pas-
605 mpotuB cynoB y 6eperos Comanu BorHyzymia Co-
BeT besomacnoct OOH B pesosntoryn 1897 (2009)
IPM3BaTh FOCYAAPCTBA U MEXYHAPOHbIEe OPraHM-
3aIlMy y4acTBOBATh B O0pbOe C JAHHBIMY SIBJICHUS-
MM ¥ HAIIpaB/IATb B 9TOT PailoH BOEHHbIE KOpaby,
BOOPY)KEHN, aBMALMIO, a TaKXKe KOH(UCKOBATD 1
pacmopspKaTbcAd  HaJJIeKaluM o0pa3oM KaTepa-
MM, CylaMI, OPY>KMeM 1 PYTUMM HOZOOHOro posia
CpefcTBaMy, KOTOpbIe UCIOTb30BaMINICh WM (Korza
€CTb JIOCTAaTOYHble OCHOBAHMUA JJIA HOJO3PEHNA B
3TOM) MOTYT VCIIONb30BATbCA /1A COBEPLICHNS aK-
TOB IIMPATCTBA U BOOPYXXEHHOro pa3bos Ha Mope
y nobepexbs Comamn'®. Cpeny 1mpodero IIaBHBI
oprad OOH yka3saj, 4To 1O/I0KeHN COOTBETCTBY-
IOLIell Pe30IOLVM He NO/DKHBI PacCMaTpUBATbCA
KaK yCTaHaB/IMBAOLIVe HOPMBI OOBIYHOTO MEX[Y-
HapopiHoro npasa'. Bmecre ¢ TeM MeXyHapofHbIe
06bI4an MpOIO/DKAIOT U B HACTOSIIIIee BpeMs UTPaTh
POJIb CTEpPXKHEBBIX MEX/YHapPOJHO-TIPABOBBIX OC-
HOBAaHMII NENICTBUI TOCYNAPCTB B MOPE IIPOTUB IIU-
patoB [Vylegzhanin, Anyanova 2020:25-37]. Kpome
TOTO, C/IefiyeT IpK3HaTh, 4yto CoBeT besomacHoCcTH B
coorsercTBuu ¢ Ycrabom OOH cospasaca Kak op-
raH, OCHOBHOII 3ajjaueil KOTOpPOro ObIIo obecreve-
HJie MIPa, @ He KaK OpraH, IPeTBOPSAIOLINIT IIPaBO B

>kn3ub ("...The UN Charter did not make the Council
the general enforcer of the law, just the enforcer of
the peace..”) [O'Connell 2008:166]. Tem He MmeHee
eme B pesosntoryu Cb 1816 (2008) 66110 0T™Meu€eHO,
YTO aKTBI MMPATCTBA M BOOPY>KEHHOTO pa3bos Impo-
TUB Cy[i0B B TeppUTOpMaIbHBIX Bofax CoManu 1 B
OTKPBITOM MOpe y I00epeXbsi CTpaHbl YCyryoss-
10T cutyanmio B CoMany, KOTOpas NpeicTaBysgeT
co00Jl yrpo3y mis MeXIYHApOXHOTO Mupa u 0Oes-
OIaCHOCTY B pernone”. VIMeHHO 9TO IpefoCcTaBuIo
B03MOXKHOCTb CoBeTy besomacHOCTH TIOATBEPANTD
CBOIO KOMIIETEHIIMIO JJIA pelleH A JaHHOI IIpobie-
Mmbl. Pesomronnu Coserta besomacHocTu u cormacue
HpUOPEKHOrO TOCYAAPCTBA MO3BOMWIN MEXIYHa-
POIHOMY COOOIIIECTBY OCYILIECTBIIATD SKCTPATePpH-
TOPMAJIbHYIO IOPUCAMKIMIO He TOMBKO B IIpefesax
TEPPUTOPUM C MEX[YHAPOSHBIM WM CMEIIaHHBIM
PEXMMOM, HO 1 B Ipefie/iax MOPCKOIl TeppUTOPUIM
COOTBETCTBYIOIETO IIPYOPEKHOTO TOCYAPCTBA.

Tem He MeHee HEKOTOpbIE MICCIIEOBATENN IIO/IA-
raioT, YTO Ha PAKTVKE B OTHOLIEHNYI COMA/TUIICKIX
MJPATOB TOCYAAPCTBA OCYIECTB/IAIOT OPUCANKIINIO
TOJIbKO B TOM CITy4ae, €C/Ii OHM /MO0 UX IMapTHepbI
B COITIALIEHVAX O IPeCIeflOBaHMM 3a IMPATCTBO
VIMEIOT TECHYIO CBSI3b C IIPECTYIUICHMEM, a TaKxXe
VICXOJAT 13 HEOOXOAMMOCTM 3alMTBI CYOB CBO-
ero ¢rmara. [Garrod 2019:637]. VimenHo moatomy
IOPUCAMKIVA B OTHOLIGHNN COMA/IMIICKMX NIPATOB
He MOXeT CYMTATbCA YHUBEPCA/IbHOM, 6ojee TOro,
KOHILIETIVA YHMBEPCAIbHOM IOPUCAUKIN (KaK 1
BCe OCTa/IbHbIe) TpebyeT nepeocMpicienus. [Garrod
2019:561, 637]

OueBUAHO, YTO KOHKPETM3ALMA TEPMIHA «IKC-
TpaTeppUTOpUANbHAS IOPUCAUKLINUA» C HOMOIIBIO
NPUHUUNOS, HA KOMOPLIX OHA OCHOBbIBAENCS, Ha-
npaB/ieHa Ha obecIedeHMe Ha[IeKAlUX TPaHUILL
U $OpMaIbHBIX KpUTEpyEB, 00OCHOBBIBAIOIINX ee
ocymecTsieHre. OJHAKO HEKOTOpble IPVHINUIBL,
TaK/e KaK 3alIMTHBIN WIY YHUBEPCAIbHBII, B CBOIO
odepeib, TPeOYIOT NONOTHUTEIbHBIX KPUTEpUEB,
4TOOBI CTaTh [JOCTATOYHBIM WHCTPYMEHTOM MJIA
IPEOfiONIeHNs HEeOIIPee/IeHHOCT, BO3HMKAIOIIel
B CBA3YU 0003HAYEHMEM IOPUCAVUKIMN KaK «3KCTpa-
TeppUTOpUanbHOI». HeynuBurenpbHo, 4T0 B Hayd-
HOJI JINTEpaType MOABIIAITCA YTBEPKAEHNUA O TOM,
YTO IOPUCAVIKLVIA B OTHOLIGHNUM CYJIOB He SABJIACTCA
HI TEpPUTOPUANIBHOMN, HU SKCTEPPUTOPUAILHON, a

8 Cm.: Pesontouma Coseta besonacHoctyi OOH S/RES/1897 (2009).
¥ Cm.: Pesontouma Coseta besonacHoctn OOH S/RES/1897 (2009); n pnanee B Pesontounn Coseta besonacHoctn OOH S/

RES/1918 (2010).

20 Cm.: Pesonouus Coseta besonacHocti OOH S/RES/1816 (2008).
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CKOpee IOPUCAMKIMEN Sui generis, eUHCTBEHHbIM
CII0c060M perymmpoBarh «CBEPXMOOUIbHbBIE CTPYK-
TYPbI», KOTOpbIE ABJIAKTCA HOCTATOYHO CBOOOHBI-
MM, YTOOBI M3MEHWUTb VX TEPPUTOPUATIBHYIO IIPU-
HaJlIeXHOCTD [Szigeti 2019:43]*.

B ocHOBe ocyllecTBIeHNA IPUHYAUTETbHbIX
Mep IIPaBOOXPAHUTEIBHOTO XapaKTepa Ha Mope Jie-
KUT KOHLIETIINA IOPUCAUKINY, OFHAKO MOYXKHO JIN
OXIJIaTh, YTO 3a/IOKEHHbIE «HEYCTOYMBbBIE» Ha-
4ajIa OJHOTO MHCTUTYTA He IOBIMAIOT Ha Pa3BUTIE
Ipyroro? B cuimy oTCyTCTBUA CTaHAAPTOB IpUMeHe-
HVsI TIPUHYAUTENbHBIX Mep, CIIOCOOHBIX cOalaHcu-
pOBaTh JAHHBII MEXaHN3M, Ha IIPAKTVKE OCYILeCT-
BJICHJE SKCTPATePPUTOPUATLHON IOPUCAUKLINM, A
3HAUNT, U IIPUHYAUTENTbHBIX MEp IIPABOOXPAHUTEIb-
HOTO XapaKTepa Ha MOpe, CTAHOBUTCA BO3MOXHBIM
JIMIIb C Y4ETOM LIe/IoTo psAfa GakTOpoB, a MMEHHO:
IPaBOBOTO CTaTyca 00BEKTOB 1 CyO'bEKTOB IPaBO-
OXPaHUTENbHON [IeATeTbHOCTH, TIPABOBOTO PEXXIMa
KOHKPETHOTO MOPCKOTO IPOCTPAHCTBA, B KOTOPOM
IOPUCAMKINA OCYILIECTB/IAETCA, @ TAKXKe HaluuuA
YCTaHOBJIEHHOI IOPMCAMKINY B OTHOLIGHUM IIpe-
CTYIUIEHUII M VIHBIX IIPaBOHAPYLIEHUII B COOTBET-
CTBMM C 00A3aTeNbCTBAMU TOCYAPCTB COITIACHO
061eMy MeX/[yHapOJHOMY IIPaBy 1 JOTOBOPaM 3a-
MHTEpPeCOBAaHHBIX rocyapcTs. Kpome storo, Heo6-
XO[IYIMO TIPUHMMATh BO BHUMaHue pelenns CoBeTa
besomacnoctn OOH, xacaromuecs ciy4yaes, Korja
coBeplIaeMble IIPECTYIUIEHNA HOCAT MacCOBBIN Xa-
paKkTep M IPefCTAaBIAIT yrpo3y Mupy u Gesomac-
HOCTM, M, HAaKOHel, CJIefyeT IPOaHaIM3UPOBATH
BO3MOXXHOCTY Peajn3alyiy TaKoil IPUCHVIKILVIN CO-
IJIACHO MEX/JYHAPOJHOMY IIPaBYy.

3. SaKOHOJIaTeIIbHaH " UCITOTHUTENbHAA
HOpUCAUKINA: IEpEX0] B APYIYIO INIOCKOCTh

Heckonbko nHasA Leb CTaBUTCA IIPU PasTpaHi-
YeHUI IPUCIUKIINI 6 3a6UCUMOCINY OM XapaKmepa
enacmu. Takasa KmaccuuKauysa IpefcTaB/sgeT Co-
00il TIOIBITKY He CTONIBKO «OTHENATb CYBEPEHUTET
OT B/IACTN», CKOJIBKO OIIPee/IUTD, YTO COOOIT Ipes-
CTaBJ/IA€T «TePPUTOPUATIbHAS U 3KCTEPPUTOPUAIID-
Hasd BJIACTb» — BJIACTb YCTAHAB/IMBATh IpaBU/IA WM
B/IACTb 00eCIeuyBaTh BBINOTHEHUE 3TUX IIPABUI?
B aToM cMmbIc/ie IPUHATO BbIJENATh OPUCIUKIINIO

3akoHooamenvhyto (npeonucamenvryro) («BO3MOX-
HOCTb M JJOIIYCTMMOCTb OXWJATh OCYILIECTB/ICHNA
[rocymapcTBOM] CBOMX IIPaBOBBIX BeIeHMUIT OCPeN-
CTBOM yKa3aHus Ha cdepy JeiiCTBUS TaKMX BeleHNI
1 Tpe6OBaTb VX OCYIIECTBIICHN») U UCHOTHUMEb-
Hy1o («ompepenseMasi TOCYFAPCTBOM BO3MOXKHOCTD
M JONYCTUMOCTb oObecIedeHns OCYLIeCTBIEHNA
CBOUIX TIPAaBOBBIX BEJICHUIT TIOCPECTBOM IIpUMeHe-
HISL Mep IPUHYXAeHsD» ) [UepHudenko 1992:21].

Kak npaBuio, knaccudykanmsa 0OpUCAUKINIT B
3aBMCUMOCTY OT XapaKTepa BIACTY HPYMEHUTENIb-
HO K JIeATENbHOCTY B Hpefieiax pasInMyHbIX MOp-
CKIX HPOCTPAHCTB MCIONb3yeTCA BMeCTe C pac-
CMOTPEHHBIMU paHee. ITO 3aCTaB/IAET JYMaTh, YTO
TPAaHMIIBI 3aKOHOJATE/IbHON (IIpefIncaTeNIbHOI) 1
VICTIOJTHUTE/IHOJ IOPUCAMKIVIL B Ie/sX 60pbObI ¢
HPeCTYIVICHNAMU U VHBIMM IIPaBOHAPYLIEHUAMM
Ha Mope MOTryT He coBmanaTh [Pomames 2015:87].
B0O3MOXHOCTD OCYILIECTBIATH TEPPUTOPUATBHYIO
IOPUCAMKIINIO, KaK ITPaBulIo, 00yC/IaBIuBaeT M BO3-
MOYXHOCTb IIPEJIUCHIBATb HOPMbI IIpaBa ¥ IIpHU-
HYX/JaTb K BBINONHeHNI0 3Tux HopM. C ppyroit
CTOPOHBI, OCYIIECTB/ICHVE 3KCTePPUTOPMATbHON
IOPUCAVKIVN PeIKO KOPPEMpyeT C BO3SMOKHOCTDIO
OCYIIECTB/IATH KaK 3aKOHOJATEIbHYI0, TAK U VICIION-
HUTEIbHYIO FOPYCAMKIINIO.

Tak, B coorBetcTBuM ¢ 4. 1 c1. 21 KoHBeHiumn
IpUOpEXHOE TOCYAPCTBO MOXET YCMAHABIUBAMND
3aKOHbL U NPABULA, OTHOCAIIMECS K MUPHOMY IIPO-
XOfly 4epe3 TeppUTOpUATbHOE MOpe; KacaIoIMecs
0€30I1aCHOCTY CYHZOXOCTBA 11 PEry/IMPOBAHNA [ABU-
JKEHUS CYOB, 3alIUTBI HABUTAILVIOHHBIX CPENCTB
1 000pyHOBaHNUA, & TAKXKe [PYTMX COOPYXKEHWil
Y YCTaHOBOK, 3alIMTBI Kabenmeit M TPyOOIpoBoO-
JIOB, COXpaHEHMs XXMBBIX PecypcoB MoOps U T.5.*
OnHOBpPEeMEHHO C STMM B COOTBETCTBUU CO CT.
25 KoHBeHIVM IpuOpexHOe TOCYHApCTBO MMeeT
IpPaBO IPeANPUHNUMATD He00X00uMbvle Mepvl s
HEJIONYILIEHNA IPOXOfa CY/HA, He AB/IAIIIETOCA
MMPHBIM®, IlepedeHb KOTOPBIX, OJJHAKO, He OIIpe-
JiefleH M OCTaBJIeH Ha YCMOTpeHue HPpUOPEXHOro
rocyfapcra. Ha mpakruke sTo 03Ha4aeT, YTO OHO
MOXXeT IOIPOCUTb MHOCTPAHHOE CYIHO IOKMHYTb
TeppUTOPUA/IbHbIE BOABI, MO0 MHOCTPaHHOE CYJ-
HO MOXKeT ObITb OCTAHOBJIEHO, OCMOTPEHO, 3ajep-
XKaQHO 1 JJOCTABJIEHO B IOPT A/IA BO3OY>K/IeHNA CO-

21 "It is a sui generis jurisdictional link, the only way to regulate ‘hypermobile entities’ that are free enough to change their

territorial subjecthood in any case”

2 Cm.: KonseHuma OOH no mopckomy npasy ot 10.12.1982 r.: odpuu. TekcT, cT. 21 // Odpuy. Cant OOH. URL: http://www.un.org/
depts/los/convention_agreements/texts/unclos/unclos_r.pdf (gata o6paiieHus 16.01.2020).
3 Cm.: KonseHuma OOH no mopckomy npasy oT 10.12.1982 r.: odpuu. Tekcr, cT. 25 // Oduy. Cant OOH. URL: http://www.un.org/
depts/los/convention_agreements/texts/unclos/unclos_r.pdf (gata o6paiieHus 16.01.2020).
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OTBETCTBYIOLIETO IPOM3BOACTBA (YTOOBHOTO WM
aIMUHUCTPATUBHOTIO).

IIpaBo MMpHOro IpoXoja 4Yepes TeppUTOpPU-
albHOe MOpe IPMOPEKHOr0 TOCYApPCTBA CIOBHO
YPaBHOBEIUVMBAOLINII 3/IeMEHT MEX[y MHTepecaMu
rocygapcTsa iara 1 IprOpeXHOro roCyapcTBa, B
CTaTUYHOM COCTOSHUM TapaHTUPYeT MHOCTPAHHO-
My CYAHY MMMYHUTET OT IOPUCAVKIVIN IPUOpex-
Horo rocygapcrsa. OpgHako HapylleHme OamaHca
(mpoxop, He ABIAKIIMIICA MVUPHBIM; COBEpIICHUE
IPEeCTYIIeHNsA, TOCIeCTBUSA KOTOPOrO pacIpo-
CTPAHSAITCSA Ha NPUOPEXHOEe TOCYHAPCTBO M T.IL.)
IPUBOAUT K aBTOMAaTHMYECKOMY IIepeBeCy B IIOIb3Y
HpUOPEKHOTO TOCYAAPCTBA, YTO ABJIACTCA 3aKOHO-
MEPHBIM C/IE[ICTBYEM TEPPUTOPUAIBHOIN IOPUCVK-
LU BKYTIE C 3aKOHOJATEe/IbHON Y UCIIOTHUTENbHOIL.

ITpousoiiieT 1M TaKOM >K€ ABTOMATUYECKUI
mepeBec B IONMb3y NPUOPEKHOrO0 TOCYHApCTBa,
KOIZIa peub OyzieT MATY O «HapylleHny 6anaHca» B
OTHOUIEHMAX «IIPUOPEXKHOE TOCYAApCTBO — MHOE
3a/[HT€PECOBAHHOE TOCY[APCTBO» 3a IpefeaMu
€ro MOPCKOJ TeppUTOpUM — B IIpUJIeXKallell 30He,
VICK/IIOYUTE/IbHON SKOHOMMYECKOV 30HE WMIM OT-
KpbITOM Mope? TombKo ¢ cornmacus Apyrux paBHBIX
CYBEpPEHHbIX YYaCTHMKOB OXPaHMTENIbHOIO IIPaBO-
OTHOLIEHMSA IV MEeXJAYHapOZHOTO COOOIecTBa
B 1IeJIOM U TOJbKO IOTOMY, YTO MCIOIHMUTENbHAA
IOPUCAVKIVA TOCYAAapCTBA KaK CyObeKTa Mexmy-
HApOJIHOTO IIpaBa ABJAETCA ENMHCTBEHHBIM BO3-
MO>XHBIM (IIpaBOMEpPHBIM) MHCTPYMEHTOM JJIsl BOC-
CTAHOBJIEHUS CYILIEeCTBOBABIIETO «IIPABONOPS/IKA
OKEaHOB».

K nmpumepy, kak ObUIO OTMEYEHO paHee, B IPH-
NeXxallelil 30He TOCYJapcTBa MMEIT BO3MOXKHOCTD
OCYILIECTB/IATb KOHTPO/Ib, HEOOXONMMBIN /1A IIpe-
JOTBpAILleHNsA HapYLIEHWIT TaAMO>KEHHBIX, (PUCKab-
HBIX, MIMMUTPALMOHHBIX M/IJ CAHUTAPHBIX 3aKOHOB
U TIpaBWI B IIpefieniax ux Teppuropuit*. VI3 aroro,
OYEBU/IHO, C/IeyeT HEBO3MOXKHOCTb IPUOPEKHO-
r0 rOCY/JapCTBa PacIpPOCTPAHATb Ha IPUJIEKAIYIO
30HY JIeICTBYE 3aKOHOB, PETYIMPYIOIIX BOIPOCH,
He CBA3aHHBIE C TAMO)XEHHbIMM, PVCKATbHBIMM, IM-
MUTPAllOHHBIMMU WY CAHUTapHBIMHU Boripocamu. C
MeHblIIell 04eBUIHOCTBIO U3 ITOTO CEAYeT, YTO ro-
CY[ApCTBO He MOXKET TaK’Ke IPMHMMATh 3aKOHBI U
IpaBIIa, KACAIOIVeCs TAMO>KeHHBIX, (PUCKa/IbHBIX,

VIMMUTPALVIOHHBIX WM CaHUTAPHBIX BOIPOCOB B
Hpefienax Ipuie)Kalleli 30Hbl, HOCKOIbKY, KaK ObIIO
OTMEYEHO, IIPYIeXKAI[asd 30Ha He AB/IAETCA YaCThIO
TeppuTOpuM NpubpexxHoro rocypapcrsa [Gavouneli
2007:3].

SIBnsAeTcA MM BO3MOXHOCTD OCYIIECTB/IATH KOH-
TPO/b VCIOTHUTEIbHON HOPUCAMKLNEN B IIOTHOM
cMbIcie atoro cnosa? Kax ormerun k. GunmMopuc
(G. Fitzmaurice), KOHTPO/Ib He O3HAYaeT IOPUCANK-
IMI0, OH O3HAyaeT B/IACTDb MOJMMIEIICKOTo, a He afi-
MMUHUCTPATOpa WIN CYAbU®, T.e. BIACTH, IO CYTH,
HAaJI30PHYI0 M IIPEBEHTUBHYIO, IIOCKOJIbKY IIPaBO-
HapyIIeHNe ellle He COBEPIIEHO I HAMepPeHe «KOH-
TPOUPYIOLIEr0» COCTOUT B TOM, 4TOOBI M36eXKaTh
€ro COBEpIIeHNs BIIOCTEACTBUM, KOTa CYAHO OKa-
)KeTCA B TePPUTOPMANIBHBIX BOAAX HPUOPEKHOTO
rocymapcrBa [Fitzmaurice 1959:113-114]. B takom
cIydae TpUOPEXHOE TOCYAAPCTBO MOXKET OCTAaHO-
BUTb M OCMOTpETb IOJO3PUTEIbHOE CYIHO, OfiHa-
KO eCTb JIU Y Hero IOJTHOMOYNS, YTOObI apecTOBATh
CY[JHO 1 COIIPOBOAUTD €ro B nopT? Kak oTBeyaer Ha
atoT Bompoc [Ix. ®uiMopuc, MHOCTpaHHOe CYJ-
HO Ha 9Talle HaXOXXJEHNA B IIPUIe)Kalllell 30He ex
hypothesi He coBepmmno mpecrynneHne B mpepe-
JIaX TepPUTOPYM IPUOPEKHOTO FOCYAAPCTBA, KPOMe
TOT0, pacciiefjoBaHye IPeIoIaraeMoro HapyIeHs
JI0/DKHO ITPOU3BOANTBCA Ha dTalle HAXOXK/IeHNA CYJi-
Ha B IIpM/Ie)XKallleli 30He, I03TOMY HY apecT, HY KOH-
BOVIPOBAHIIE €r0 B IIOPT OCYIECTB/IATHCA He JJO/DK-
ubl [Fitzmaurice 1959:114-115].

ITocne TOro Kak ecreCTBeHHas TEHAEHIMA pac-
IIMPEHNSA BIACTU UMIIEpUil OblIa OrpaHNYeHa MEX-
JlyHapOJJHBIM IIPaBOM, COBEpIIeHNe PaBOHApyIle-
HMA 3a TIpefe/iaMy TOCYapCTBEHHO TepPUTOPUN
MOXXET IOBJIeYb COPa3MEpPHBIIl OTBET TONbKO B TOM
ClIydae, eC/i OH IIPEJyCMOTPEH MeX/YHapOJHBIM
npaBoM. TakuM 06pa3om, B 11e7IOM MeX/YHapOAHOE
IPaBO CAEP>KUBAET OPUCAMKIINIO TPUOPEKHOTO TO-
CyZlapCTBa 3a Ipefe/iaMu ero TePPUTOPUN, HO B TO
ke BpeMs HaJIe/IIeT ero ONpefle/IeHHbIMM «(yHKIIN-
AMM» JI1 BOCCTAHOBJIEHNS HAPYLIEHHOTO «IIPaBO-
HOPSZIKA OKEAaHOB» .

Haxoxpenne 6amaHca MeXJy B3aMOMCKIIIO-
YalOIMMY, Ha TIEPBBII B3I/IAf], PELICHUAMY Hau-
0o7ee OTYETIMBO TPOSABIUIOCH B IPEfeIaX OTKpPBI-
TOTO MOps, B KOTOPOM IIPaBOBOE PeryIMpOBaHNMe

24 KoHBeHumss OOH no mopckomy npasy ot 10.12.1982 r.: odu. TeKcT, cT. 33 // Oduu. Caiit OOH. URL: http://www.un.org/
depts/los/convention_agreements/texts/unclos/unclos_r.pdf (zgata o6paiieHus 11.04.2019).
% "It is therefore control, not jurisdiction, that is exercised. The power is primarily that of the policeman, rather than of the

administrator or of the judge”

% 1 B3TOM CMbICIIE OPUCAVKLUA NPUOPEXHOTO roCyAapCTBa AeNCTBUTENbHO ABNAeTcA GyHKLUMOHanbHo Cm.: Cm.: [Gavouneli

2007:286].
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OCYILECTBIIAETCSA MEX/[YHAPOIHBIM COOOIIECTBOM B
11eJI0M, 4TO [I03BO/IsIET 00eCIeYnTD K JAHHOMY paii-
OHY paBHBIII JOCTYI /s BceoOIjeit BHIToAbL. B cy-
Yae COBEpIIEHVs IPABOHAPYLIEHUS MHOCTPAHHOE
TOCYJAapPCTBO MOXKET OCYIECTBJIATh IOPUCAUKIINIO
JIIIb IIPY HAIMYMU COITIACKA TOCyAapcTBa driara,
KOTOPO€ 3aKpeI/IeHO B MEXJYHapOZHOM o00bIdyae
VIV MEXIYHAPOJHOM JJOTOBOPE M/ TONTYYeHO TeM
I MHBIM cioco6oM [Pomames 2015:88]. Vickio-
YeHUeM SB/IAIOTCA CIy4au IPOTUBOREVICTBUS IN-
paTcTBY, pabOTOProBie, HECAHKIVIOHNPOBAHHOMY
BemaHuio. TeM He MeHee, 10 MHEHVIO HEKOTOPBIX
UCCTIefioBaTeNIel, /11 COBPEMEHHOTO MeX/yHa-
POIZHOTO MOPCKOTO IIpaBa Bce 6oJee XapaKTepPHBIM
CTAQHOBUTCS CTpeMJIeHMe K 0e30IacHOCTH, II09TO-
My OCYLIeCTBI€HJMEe TOCYAApCTBAMM OPUCAVKIN
B IIpefie/iax OTKPBITOTO MOPSI CBOAMTCS K BOIIPOCY,
KaK MOBBICUTDH 0€30I1aCHOCTb IYTeM IIOTep) HEKO-
TOPBIX CBOOOJ], YTOOBI B KOHEYHOM CYETe TU CBO-
60xp! samutuTh [Fink 2018:63].

B03MO>XXHOCTB OCYIIIeCTBIIATD TEPPUTOPUATIBHYIO
IOPUCAUKINIO B IIpefieiax MOPCKUX HPOCTPAHCTB,
KaK IIpaBuIo, o0yc/IaBnuBaeT BO3MOXKHOCTb OCY-
I[ECTB/IATh 3aKOHOJATENIbHYIO U MCIIOMHUTEIbHYIO
IOPUCAMKIINIO, KOTOPbIE TaKXe He HOCAT abCOMIoT-
HOro xapaktepa. OcylecTBIeHUe 9KCTEPPUTOPU-
aJIbHOM 3aKOHOJATeIbHOM WIM MCIOTHUTENHHOM
IOPUCAMKINMY Ha MOpe IOTEHIMANbHO JOIYCTHMO
JMIIb Ha OCHOBE HOPM MEX[YHapOLHOIO IIpaBa
JULS peleH st KaKoil-/160 KOHKpeTHOI GpyHKImY, K
IpUMEPY, IPABOOXPAHNTEIbHOM.

4. 3aKnoueHne

[Ipobnema Bcex NPeIOKEHHBIX MeXIYHapOf-
HO-IIPaBOBOJl HAYKOJ Pa3HOBMIHOCTEN HOPUCAUK-
LMl 3aK/II0YAeTCA B TOM, YTO Ka)Kflas KOHKpeTHas
VI3 HYX JIVLID JOTIONIHACT PYT APYTa, ONUCHIBAS BO3-
MOXKHBIiT BBIOOD, HO He 00BACHSISA, TI0YeMY TOT VJIN
VHOI BBIOODP HO/DKEH CTaTh HPENIIOYTHUTEIbHBIM.
Kakum 06pa3oMm MoxxeT ObITh paspelrH KOH(IUKT,
€C/M HEeCKOJIbKO TOCYHApCTB OYyAyT IpeTeH/0BaTh
Ha OCYIeCTB/IeHNe HOPUCAVKINM, K IIPYMepy, Ha
OCHOBE JIMYHOTO NACCYBHOTO VIV aKTUBHOTO IIPYH-
L1114, @ TaKKe KaKuM 00pasoM pelmnTb npobnemy,
eC/M MpecTyIUIeH)e TIOPOXK/aeT 3a co00ll yHUBep-
CAJIBHYIO IOPUCAVKIINIO, Y3 4ErO CTIefyeT, YTO Cpasy
HECKOJIBKO TOCYZapCcTB OYAYT 00afaTh IOPUCHUK-
Ieil BHE 3aBYCUMOCTH OT MeCTa COBEpIIeHMs TIpe-

CTYIUIEHUA U CBA3Y C 3TUM IpecTtyiieHnem? Cie-
IiyeT M OTHABaTh IPMOPUTET TePPUTOPUATBHOCTI
[Pomarues 2015:90], MCIIOTHUTENTBHOT FOPUCAVKLINN
rocygapcTsa rara cygua [Pomamtes 2015:90] wm
B K@)KJIOM KOHKPETHOM C/Iy4ae HY>KHO OIpPefieNATD,
KakKasg U3 IOPUCAMKLMII peanbHO OCYI|eCTBIMA
[Ueprnuenko 1992:33]? Vinu, BO3MOXHO, pelleHe
KOH(IMKTa MOXKeT ObITh HaliJIeHO NI 3a Ipefiera-
MM HOpMasIBHOTO MEXIYHApOJHOro mpasa [Maier
1996:64, 69]?

[IpuMepoM MHCTPYMeHTA [/ pa3peleHNs KOH-
GMMKTa OPUCAVMKINIT MOXET BBICTYIATh IIPABUIIO
pasymHuoro nopxopa (“jurisdictional reasonableness
or the rule of reason”), koTopoe npepmonaraeT, 4YTo
flaxke TIpU HAIMYMY COOTBETCTBYIOLIEH TPajuIu-
OHHOJI OCHOBBI JI/I YCTAHOBJIEHUSA IOPUCAMKINY, B
clIydae 4pe3MepHOCTH (Ipyroe rocyfapcTBo IIpo-
ABJIAET 3HAYUTENbHBII MHTEPEC K YTBEP)KAEHNIO
IOPUCAMKIINN) MY HeOOOCHOBAHHOCTM, TAKOE yCTa-
HOBJIeHMe He OyyieT mpaBoMepHbIM (...“assertion will
not be proper if it is exorbitant or unreasonable..”)
[Blakesley 1982:1112]. ITo muennto C. Punraepra,
TaKye IPYHINIIBI MeX/YHAPOJHOTO IIpaBa, Kak He-
BMeIIATe/IbCTBO, IPOINOPLMOHAIBHOCTD, 3/I0YIIO-
Tpeb/eH1e IpaBaMi, PaBEeHCTBO VI peabHasA CBA3b
MOTYT IIOAKPEeNNUTh HPAaBUIO Pa3yMHOIO IIOXOfA,
YTO O3BO/IUT FTOBOPUTH O HEM KaK 00 0011jeM IIp1H-
I1IIe MeX/yHapoxHoro mpasa [Ryngaert 2008:180],
IIOCKOJIbKY eJHO00pa3Has IPaKTMKa IOCYAapCTB,
CBUJIETENbCTBYIOMAA O IPYMEHEHNN JAHHOTO IIpa-
BWIa, orcyTcTByeT [Ryngaert 2008:178]. Opnako
c1aboil CTOPOHOI «IIOAKPENIAILINX IPUHIIUIIOB»
ABJIAETCA TO, YTO MX COJEpXKaHME OIpefesAeTCs
B3aJMOVCK/TI0YAOIIIMI TIOXO[AMH, YTO BIOCIIES-
CTBMU MOXKET IIPUBECT K pa3paboTKe 3aK/II0YeHNA
00 yCTaHOB/IEHMM OPUCAVMKLNM, KOTOpoe OyzeT
OJJHOBPEMEHHO IOPUNYECK KOPPEKTHBIM 1 IOpU-
IIYeCKM ys3BUMBIMY .

B KOHEYHOM cyeTe HPMXOFUTCA KOHCTaTMPO-
BaTb, YTO BO3HMKHOBEHNE Pa3sHOBMIHOCTEN MOp-
CKUX IIPOCTPAHCTB, MMEIOLINX Pa3JINYHbII IIpaBo-
BOJI CTaTyC U IIPaBOBOJ PEXUM, MOSBJIEHNE «30H
HAIMOHA/IBHON OPUCAUKIMN» ¥ «30H 3a IIpefe-
JaMy  HaumoHanbHON Iopucaukiym» [O'Connell
1984b:733], mpoTHMBOCTOsIHIIE IPUHIUIIOB CBOOObI
OTKPBITOTO MOPSI, /1ara ¥ HeBMeIIaTeIbCTBA CTPeM-
JICHUIO TOCY[ApPCTB OCYLIECTBIATh 3¢ eKTUBHOE
IPOTUBOJEIICTBIE IPAaBOHAPYIIEHNAM Ha MOpe, a
TaKKe 00eCIeunTh CBO0 06€30IaCHOCTb OPOAIIO

¥ CMm., Hanpumep, anccepTauuio . BainaHa o npuHUMMe NPOMNopLMOHanbHOCTU B MeXXAyHapoaHOM npase: BainaH I. B.
MprHLMN NPONOPLIMOHAaNBHOCTN B COBPEMEHHOM MeXAyHapoAHOM npase : jucc. ... KaHa. lopua. Hayk. M., 2017. - C.14.
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He TIPOCTO «pasfieieHHOe Ha IOPUCANKIMOHHbIE Ya-
CTU» TIPOCTPAHCTBO, HO, CKOpee, «IOCKYTHOE Ofie-

ATTO»

% WM KaJeZOCKOI IOPUCAUKIVMOHHBIX 30H,

B KOTOPBIX OCYILECTB/IEHME IPAaBOOXPaHUTENIbHbIX
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CRIMEA-RELATED INVESTMENT
ARBITRATION CASES AGAINST RUSSIA
BEFORE INTERNATIONAL INVESTMENT
ARBITRATION TRIBUNALS

INTRODUCTION. The article is devoted to the analy-
sis of the position of the Russian Federation in ten invest-
ment cases initiated by Ukrainian investors after the
events in Crimea in 2014. The article also highlights cur-
rent trends in the issue of confidentiality of international
investment disputes. The authors analyze whether Rus-
sian strategy is effective based on the experience of foreign
states, and also make assumptions about the enforceabil-
ity of arbitration awards. Where the tribunals rendered
awards on the merits, the authors highlight the problem
of recognition and enforcement, and also assess Russia’s
the arguments to set aside these awards.

MATERIALS AND METHODS. This study is based
on arbitral awards and information from public sources,
including official press releases and interviews with Rus-
sian representatives in connection with the pending in-
vestment disputes. The authors employed the historical
method, as well as such general scientific methods as
analysis, synthesis, analogy, description, modeling.
RESEARCH RESULTS. The result of the study is the
identification and formulation of patterns in investment
disputes with respect to investments in Crimea to which
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Russia as a party of Russia, the identification of typical
arguments of the parties and the conclusions of arbitral
tribunals on this type of disputes.

DISCUSSION AND CONCLUSIONS. Having ana-
lysed the awards rendered against Russia by internation-
al investment tribunals, the authors presented an over-
view of the parties’ arguments that were presented when
the arbitration considered the issue of jurisdiction and
resolved the dispute on the merits. The authors assessed
these arguments in terms of their credibility on the basis
of existing in international investment case-law.
KEYWORDS: international investment arbitration,
Permanent Court of Arbitration, Crimea, Russia,
Ukraine, foreign direct investment, bilateral investment
protection.
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PACCMOTPEHUE B MEXAYHAPOOHbIX
MHBECTULUMOHHbIX APBUTPAXKAX
MCKOB K POCCHIA, CBA3AHHDIX C
MHBECTULUUVAMU B KPbIMY

BBEJJEHME. Cmamovs nocésujeHa ananusy nosu-
yuu Poccuiickoti Pedepavuu decsimu 6 uHeecmuyu-
OHHBIX 0e1aX, UHUUUUPOBAHHBIX N0 UCKAM YKPAUH-
cKux uHeecmopos nocsne cobvimuii 6 Kpoimy 6 2014
200y. Takxe 6 cmamve 0c6eU4arOMcs cospemeHHble
meHOeHUUU 8 80Npoce KOHPUOEHUUATTBHOCU NPU
paccmomperuu MeH0YHAPOOHBIX UHBECHUUUOHHBIX
cnopos. AemopbvlL NPUoOAM AHANU3 1020, A6/ -
cs1 u bibpannas Poccueii cmpamezus nepcnekmue-
HOUL UCXOOST U3 ONbIMA UHOCPAHHDIX 20CY0APCNS, a
makice 0enaI0m npeonosoneHuUs 00 UCHOTHUMOCHU
pewienuti apoumpasxca. Taxxe asmopvl oceewsarom
npobnemy NpUsHAHUA U NPUBEOEHUS 6 UCNONIHEHUE
0aHHbIX peudeHUti 6 UHOCHPAHHBIX 20CY0apcmeax
0715 peueHHbIX MO Cyujecmay 0esl, a makice 0arm
oueHKy apeymenmam Poccuu npu nonvimxe anHynu-
posamv 0axHbvle petueHUsL.

MATEPUAIJIbI 1 METO[BI. Octosy Hacmosue-
20 UCCTIE008AHUS COCMABTIAIOM aApOumpasxHvle pe-
WeHUS U UHPOPMAYUL U3 OMKPLIMBIX UCHOYHUKOS,
8 MOM HUCTIe OPUUUATILHBIX NPecC-Pet306 U UHmMep-
8v10 npedcmasumeneti Poccuu 6 ceA3u ¢ paccmampu-
8aeMbIMU UHBECHUUUOHHLIMU cnopamu. B uccre-
008aHUU UCNONL30BATICS UCMOPUUECKUTI Memoo, a

120

makxe maxue o0uleHayHble Memoobvl, KaK aHAIU3,
CUHME3, AHAJI02US, ONUCAHUE, MOOETUPOBAHLE.
PE3YJIBTATBI MICCIIEJOBAHM. Pesynoma-
oM Np0o6edeHH020 UCCTIE006aHUS ABTACMCS BblA6-
JleHUe 3aKOHOMEPHOCHell 6 UHBECULUOHHBIX 0eN1aX
¢ yuacmuem Poccuu no noeody xanumanoenoxenuii
6 Kpvimy, evisi67eHue MUnu4HoIX apeymeHos cmo-
POH U 86180008 apbumpaiceti 077 0aHHOU Kamezo-
puu Oern.

OBCYJKIEHUME U BBIBOMDI. IIpoananusupo-
646 peuieHUs, 6biHeceHHbvle 6 omHoutenuu Poccuu
UHBECTULUOHHBIMU APOUMPANAMU, A6MOPbL Npeo-
cmasunu 0030p apzymeHmos CHopoH, Komopuie uc-
N0Mb308aNUCL HA CMAOUSX, K020a apoumpaicu pac-
CMAMPUBANIU 60NPOC O HWPUCOUKUULU U PEUUATU CHOD
1o cyujecmsy. Aemopami 0aHA OueHKA IMUxX apey-
MEHIO6 8 MOUKU 3PEHUSX UX YOeOUmenvHOCMU HA
OCHOBAHUU CYULeCTNBYIOULUX NPEUEOeHIN06 6 MeHOY-
HAPOOHOM UHBECUYUOHHOM Npase.

KITIOYEBBIE CJIOBA: mexcOyHapooHviii uHse-
cmuyuontviti apbumpanc, Ilocmosnnas Ilanama
Tpemeiickoeo Cyoa, Kpovim, Poccus, Ykpaura, nps-
Mble UHOCMPAHHble UHBECULUU, 08YCIOPOHHAL
3AUAUMA UHOCHPAHHBIX UHBECTNULULL
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Introduction

his article deals with ten cases brought by

Ukrainian nationals and legal entities against

Russia in connection with taking of property
in Crimea after the ‘Crimean Spring’ (2014). These
claims were submitted to various ad hoc interna-
tional investment arbitration tribunals. However,
all these cases have a lot in common. First, they are
based on the Agreement between the Government
of the Russian Federation and the Cabinet of Min-
isters of Ukraine on the Encouragement and Mutual
Protection of Investments dated 27 November 1998
(BIT).! Second, all of these cases are being dealt with
by ad hoc arbitral tribunals under UNCITRAL Arbi-
tration Rules,” and the Permanent Court of Arbitra-
tion (PCA) in The Hague acts as a registry in all these
cases.” Third, all claims were brought by Ukrainian
investors who, at the moment when investments
were made, did not qualify as foreign’ investors, as
the investments were made in Ukraine before 2014
(when Crimea was taken over by Russia). Last but
not least, the attitude of all parties involved (claim-
ants, the respondent — Russia, the arbitration tribu-
nals, and Ukraine as the intervening party) is similar
in each of these cases, although over time Russia’s at-
titude substantially changed - from abstention from
participating in the arbitration to using all possible
endeavors to protect its legal position.

Before we turn to the analysis of the publicly
available information on the specific Crimea related
cases, we would like to dedicate some space to two
aspects which are of relevance for those cases: (1)
confidentiality in international investment arbitra-
tion; and (2) Russia’s attitude towards the PCA.

¢ nuBectuisMn B Kpoimy. — Mockosckuii scyprarn
mexnoyHapooHoeo npasa. 2020. Ne 4. C. 119-147.
DOI: 10.24833 / 0869-0049-2020-4-119-147

I. Confidentiality in the international
investment arbitration

In many PCA-administered cases, parties opt to
keep the proceedings confidential [Ando:15]. How-
ever, from time to time, parties to such disputes agree
to hold public hearings are (Abyei Arbitration; arbi-
tration between TCW Group Inc and Dominican
Energy Holdings LP v Dominican Republic).*

In general, confidentiality is one of the perceived
advantages of (both commercial and investment) in-
ternational arbitration [Redfern:2015]. Noteworthy,
neither the UNCITRAL Arbitration Rules, nor the
BIT contains provisions on confidentiality of arbitra-
tion proceedings. Depending on the conservative-
ness of who has to deal with this topic, the conclu-
sion may be: because the applicable legal provisions
do not explicitly regulate this question, the arbitra-
tion proceedings are (i) not confidential or (ii) con-
fidential.

In investment arbitration the necessary prerequi-
site to publish the information on the case is to en-
sure that both parties do not object to disclosing such
information. It is natural that the investor is willing to
disclose information on the case, while the respond-
ent host state is objecting to it. There may be several
reasons behind that, for instance the unwillingness
of the respondent state to disclose it arguments as
investors in other cases may use such predictability
when estimating the chances to win the case, and this
full range argument regarding jurisdiction of the tri-
bunal and merits and the award itself may be used
against such respondent state.

Over time, many States (as the respondents in
such cases) and foreign investors (as the claimants)

Moscow Journal of International Law « 4 . 2020

' Agreement between the Government of the Russian Federation and the Cabinet of Ministers of Ukraine on promotion and
mutual protection of investments (done in Moscow, 27 November 1998). URL: https://investmentpolicy.unctad.org/interna-
tional-investment-agreements/treaty-files/3443/download (accessed 01.12.2020).

2 U.N.Commission on International Trade Law: UNCITRAL Arbitration Rules, UNCITRAL Rules on Transparency in Treaty-based
Investor-State Arbitration. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/uncitral-arbi-
tration-rules-2013-e.pdf (accessed 07.12.2020).

® See: Permanent Court of Arbitration. URL: https://pca-cpa.org/en/cases/ (accessed 05.12.2020).

4 The most recent example of public hearing in an investment arbitration case is Vattenfall AB and others v. Federal Republic
of Germany (ICSID Case No. ARB/12/12): by agreement of the parties, the hearing on 21-27 November 2020 was open to the
public (except for any specific parts requested by either Party to be kept confidential), and video recordings of each hearing
day shall be posted as soon as possible after each hearing day and will be available for viewing for one week. URL: https://
icsid.worldbank.org/news-and-events/news-releases/vattenfall-ab-and-others-v-federal-republic-germany-icsid-case-no-0
(accessed 30.11.2020).
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moved away from confidentiality not only of arbitral
proceedings, but also in international investment law
in general.” Moreover, in international relations, con-
fidentiality seems to disappear. This is what Fyodor
Lukyanov, editor-in-chief of Russia in Global Affairs
magazine recently said: “The Russian side proceeds
from classical schemes, according to which, no mat-
ter what rumbles on the surface, there is a certain
confidential political and diplomatic process, in the
course of which real issues are resolved. This nostal-
gia for diplomacy of better times constantly comes
up against, firstly, the lack of confidentiality as a cate-
gory, and secondly, the fact that no one wants to, nor
can, decide any real issues behind the scenes. Throw-
ing out private talks has become a common practice.
The latest example is the publication of a summary
of the conversation between the Presidents of Russia
and France by Le Monde. The Kremlin’s indignation
does not find understanding in the Elysée Palace or
in the administration of the Federal Chancellor [of
Germany]. This is primarily due to the fact that it is
much more important for Western interlocutors to
build their own image for their own public than to
agree on something with Moscow. The most blatant
manifestation of the attack of domestic policy on for-
eign policy is the repeated demands of the Demo-
crats in the United States that the White House fully
discloses Trump's negotiations with Putin, up to and
including attempts to publicly interrogate transla-
tors”

In this vein, information on the international
investment arbitration disputes becomes more and
more publicly available. In furtherance of this ap-
proach, in 2013, UNCITRAL developed Rules on
Transparency in Treaty-based Investor-State Arbitra-
tion.” These Rules apply to investor-State arbitration

initiated under the UNCITRAL Arbitration Rules
pursuant to a treaty providing for the protection of
investments or investors concluded on or after 1 April
2014 unless the Parties to the treaty have agreed oth-
erwise. The Rules on Transparency, effective as of 1
April 2014, are a set of procedural rules for making
publicly available information on investor-State arbi-
trations arising under investment treaties.

On 10 December 2014, UN member States adopt-
ed the United Nations Convention on Transparency
in Treaty-based Investor-State Arbitration’ (so-called
"Mauritius Convention on Transparency"). The Con-
vention is an international treaty by which Parties to
investment treaties concluded before 1 April 2014 ex-
pressed their consent to apply the UNCITRAL Rules
on Transparency. On 18 October 2017, the Conven-
tion entered into force. Currently, the Convention is
in force for Australia (starting 2021), Canada, Cam-
eroon, Gambia, Mauritius, and - the one and only
European State so far - Switzerland."

The current trend in international arbitration
is to diminish or at least to question confidential-
ity of arbitral proceedings as a whole. This trend is
due to the arbitrations in which there is a genuine
public interest, i.e. the arbitral award would affect the
general public. In international investment arbitra-
tion, it is obvious that this is the taxpayer who has
to pay in the event that the State loses the case. For
instance, in a trio of arbitrations of former share-
holders of Yukos Oil Company against Russia, the
arbitral tribunal ordered the respondent (Russia)
to pay in total over US$ 58 million to the claimants
(Hulley Enterprises Limited, Yukos Universal Lim-
ited and Veteran Petroleum Limited); this amount is
only a portion of the costs of its legal representation
of and assistance to the claimant in these arbitration

> In October 2014, the Council of the EU declassified the Directives it had given to the EU Commission for the negotiation
on the Transatlantic Trade and Investment Partnership between the European Union and the United States of America. URL:
https://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf (accessed 25.11.2020). Neither Russia, nor the
Eurasian Economic Union (to which - in addition to Russia — Armenia, Belarus, Kazakhstan and Kyrgyzstan belong) publish
their instructions for negotiations of international treaties: they are perceived by those countries as the sancta sanctorum of
their ministries of foreign affairs.

¢ See: Journal Ogonjok. Cherez Zapad na Vostok (To the East through the West). URL: https://www.kommersant.ru/
doc/4500909 (accessed 01.12.2020).

7 U.N.Commission on International Trade Law: UNCITRAL Arbitration Rules, UNCITRAL Rules on Transparency in Treaty-based
Investor-State Arbitration. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/uncitral-arbi-
tration-rules-2013-e.pdf (accessed 05.12.2020).

& For Russia, these are the following bilateral investment protection and promotion treaties: with Azerbaijan (2014), Bahrain
(2014), Iran (2015), and Morocco (2016). For Ukraine, it is only its BIT with Japan (2015). Thus, in disputes arising out of these
treaties, the UNCITRAL Rules on Transparency shall apply. URL: https://uncitral.un.org/en/texts/arbitration/conventions/for-
eign_arbitral_awards/status (accessed 02.12.2020).

° United Nations Convention on Transparency in Treaty-based Investor-State Arbitration. URL: https://uncitral.un.org/sites/
uncitral.un.org/files/media-documents/uncitral/en/transparency-convention-e.pdf (accessed 29.11.2020).

10 See: UNCITRAL. URL: https://uncitral.un.org/en/texts/arbitration/conventions/transparency/status (accessed 01.12.2020).
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proceedings''. Even if the State wins the case, it needs
to pay substantial fees to its external legal advisors,
and such fees may not always be collected from the
losing claimant. That is why it is important to dis-
seminate information about those cases among the
citizens of the given country and to analyse the legal
positions of each party and of the arbitral tribunal.

Besides, the contents of the arbitral award or the
course of the arbitration proceedings may become
public as a result of attempts of the claimant or re-
spondent to either set aside the award or to get it rec-
ognized and enforced: set-aside applications shall be
filed with the competent State court at the arbitration
seat'?, and the applications for recognition and en-
forcement — with the competent state courts where
such recognition and enforcement are sought. In this
context, the national law of the appropriate country
typically requires that the arbitral award be disclosed
in full in the national language of such country. With
this, the arbitral award becomes known to the gen-
eral public.

Furthermore, the classical position of a State -
that arbitration is confidential in nature - may violate
constitutional rights and freedoms of such State’s citi-
zens, in particular their right to information. Given
the supremacy of the Russian Constitution over in-
ternational law,”® such behaviour of the persons in
charge of decisions on confidentiality violated the
Constitution and may be challenged in the competent
Russian domestic court (including the Constitution
Court, as the case may be). Article 24(2) of Russian
Constitution sets forth: “The bodies of state authority
and local self-government, their officials shall ensure
for everyone the possibility of acquainting with the doc-
uments and materials directly affecting his or her rights
and freedoms, unless otherwise provided for by law.” -
One may argue that information on an investment
arbitration case brought against our State does not di-
rectly affect the rights and freedoms of a citizen, that
is why the State must not disclose such information.

According to Article 29(4) of Russia’s Constitu-
tion, ‘everyone shall have the right to freely look for,
receive, transmit, produce and distribute information
by any legal way. The list of data comprising state se-
crets shall be determined by a federal law.” — Under
Russian law, information about international invest-
ment arbitration cases does not constitute “a State
secret’,'* thus, in principle, there is no reason why
such information shall be kept secret from the gen-
eral public.

To add, the guiding principle of the Russian ju-
dicial system is that the proceedings in all courts
are open and a hearing of a case in a closed session
is allowed in the cases provided for by federal law
(Article 123 (1) of Russia’s Constitution). Indeed,
Federal Laws Nos. 382-FZ “On the arbitration (ar-
bitral proceedings) in the Russian Federation” dated
29 December 2015 (Article 21 para. 1) and 102-FZ
‘On Arbitral Tribunals in the Russian Federation”
dated 24 July 2002 (Article 18) stipulate that arbitra-
tion proceedings are confidential, and hearings shall
be held behind closed doors unless the parties agreed
otherwise, and that arbitration proceedings shall be
carried out in the basis of a number of principles,
among which confidentiality. However, these laws do
not apply to international investment arbitration: the
former law regulates the procedure for the formation
and operation of arbitral tribunals and permanent
arbitration institutions on the territory of the Rus-
sian Federation, as well as arbitration proceedings;
and the latter law - the procedure for the formation
and operation of arbitral tribunals located on the ter-
ritory of the Russian Federation. ‘Judicial publicity’
or ‘open justice’ are procedural maxims which have
been at the core of many domestic procedural law
systems at least since or in the wake of the enlighten-
ment. That justice be performed under the public eye,
and in that sense be transparent, has become a basic
legal or even constitutional and human rights-based
requirement. This quest is also deeply entrenched in
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" Final awards dated 18 July 2014. Hulley Enterpises Limited (Cyprus) v. The Russian Federation, PCA Case No. AA 226, URL:
https://pca-cpa.org/en/cases/60/ (accessed 03.12.2020), Yukos Universal Limited (Isle of Man) v. The Russian Federation, PCA
Case No. AA 227, URL: https://pca-cpa.org/en/cases/61/ (accessed 03.12.2020), Veteran Petroleum Limited (Cyprus) v. The Rus-
sian Federation, PCA Case No. AA 228, URL: https://pca-cpa.org/en/cases/62/ (accessed 03.12.2020).

2 Awards rendered by ICSID tribunals may not be set aside by a State court though. Either party may only request annulment
of the award by an application in writing addressed to the Secretary-General on one or more of specific grounds (Article 52 of
the 1965 Washington Convention on the Settlement of Investment Disputes between States and Nationals of Other States).
However, statistically, annulment attempts succeed very rarely.

3 Para. 151 of the Working Party Report on Russia’s accession to the WTO dated 17 November 2011. URL: https://docs.wto.
org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN11/2.pdf&0Open=True (accessed 30.11.2020).

4 See: World Trade Organization: Law No. 5485-| of the Russian Federation of 21 July 1993 “On State Secrets” (with subse-
quent amendments), English version (as of 2007). URL: https://www.wto.org/english/thewto_e/acc_e/rus_e/WTACCRUS58_
LEG_125.pdf (accessed 01.12.2020).
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the societal and cultural understanding of judicial
institutions in democratic States.

Nevertheless, our home country is reluctant to
disclose information about cases, even on their mere
existence. That is why it is extremely difficult to lo-
cate and to analyse the documents related to those
cases. Often the public knowledge about these cas-
es is based on the information disseminated by the
claimants to the disputes, or leaked by the arbitra-
tors / those who work for them and/or activists. Even
though the PCA regularly publishes press releases,
they are of very limited usefulness and value: they
concern only procedural orders, while written sub-
missions of the parties and awards remain confiden-
tial.

This attitude of Russia — not to disclose the infor-
mation about investment arbitration cases - is para-
doxical, as Russia is an active user of the internation-
al system of dispute settlement between host States
and foreign investors, both as the respondent and as
the country of origin of foreign investors who sue the
foreign host States. According to the public informa-
tion available at the UNCTAD website,'” 26 claims
were brought against Russia so far, and 25 Russian
investors brought cases against foreign states: Mol-
dova (6 cases), Ukraine (5 cases), Lithuania (3 cases),
Belarus, Kyrgyzstan and Turkmenistan (2 cases per
each country), Egypt, India, Kuwait, Mongolia, Mon-
tenegro — 1 case each country). As to the publicly
known 26 cases against Russia as the host State, 10
cases were brought by Ukrainian nationals and legal
entities. All of these 10 cases are of similar nature:
they were triggered by takings of property which oc-

curred in Crimea peninsula after its takeover by Rus-
sia in spring 2014.'¢

I1. Russia’s attitude towards the PCA.

Russia’s attitude towards the PCA is ambivalent. On
the one hand, the PCA has been established thanks to
efforts of — among others, of course - Fyodor Fyodor-
ovich Martens, an outstanding Russian diplomate and
international lawyer (1845 - 1909). The PCA was cre-
ated by the Convention for the Pacific Settlement of In-
ternational Disputes, concluded at The Hague in 1899
during the first Hague Peace Conference and revised at
the second Hague Peace Conference in 1907."” Russia
(and after 1917 — the Soviet Russia and then - from
1922 to 1991 - the Soviet Union) has been a Contract-
ing Party to both Conventions which completed the
Hague Conferences of 1899 and 1907: The Hague Peace
Conference of 1899 had been convened at the initiative
of Czar Nicolas II of Russia “with the object of seeking
the most objective means of ensuring to all peoples the
benefits of a real and lasting peace, and above all, of
limiting the progressive development of existing arma-
ments.” Martens has been appointed as an arbitrator a
number of times. One of the first cases administered by
the PCA was Russias Claim for interest on indemnities
against the Ottoman Empire.”® Currently, the PCA also
administers a number of cases with Russia as a party,
among which two interstate arbitrations, both brought
by Ukraine against our home country:

- Dispute Concerning the Detention of
Ukrainian Naval Vessels and Servicemen (Ukraine v.
the Russian Federation);'® and

> See: U.N. Conference in Trade and Development. URL: https://investmentpolicy.unctad.org/investment-dispute-settle-
ment/country/175/russian-federation (accessed 01.12.2020).

16 Although in many countries the takeover of Crimea by Russia is qualified as annexation, in Russia, most authors do not
share this view, preferring to call it ‘reunification with mother Russia’ or return to home harbor" Cf. Burke J., Panina-Burke S.
The reunification of Crimea and the city of Sevastopol with the Russian Federation. Russian Law Journal. 2017;5(3):29-68. URL:
https://doi.org/10.17589/2309-8678-2017-5-3-29-68 (accessed 01.12.2020). Rainer Hofmann. Annexation. Max Planck Ency-
clopedia of Public International Law, 2020.

7 For the first time, the rules of that Convention were used as soon as in 1899 - by the arbitral tribunal consisting of two Brit-
ish arbitrators (Lord Collins and Lord Russell), two US arbitrators (Justice Brewer and Justice Fuller) and presided by Fyodor
Martens, when deciding the boundary dispute between Venezuela and British Guyana. In 2018, Guyana filed with the ICJ its
application instituting proceedings against Venezuela requesting that Venezuela comply with the Arbitral Award of 3 October
1899. URL: https://www.icj-cij.org/en/case/171 (accessed 02.12.2020).

8 Russian Claim for Interest on Indemnities (Russia / Turkey), PCA Case No. 1910-02. This case concerned a commitment by
the Turkish government to indemnify the Russian government for losses suffered by Russian subjects during the 1877/1878
war. The amount was not contested by Turkey but the Turkish government postponed payment for a period of more than
twenty years. Russia demanded interest by reason of the delay in payment. The Parties agreed to submit the matter to arbitra-
tion. The Tribunal ruled that, in principle, moratory interest could be granted; however, based on the diplomatic correspond-
ence exchanged between the Parties, in which Russia had not claimed interest of any kind, the Tribunal found that Russia had
renounced the interest. URL: https://pca-cpa.org/en/cases/89/ (accessed 01.12.2020).

% Dispute Concerning the Detention of Ukrainian Naval Vessels and Servicemen (Ukraine v. the Russian Federation), PCA Case
No. 2019-28.URL: https://pca-cpa.org/en/cases/229/ (accessed 04.12.2020).

124

MockoBcKuin XXypHan mexpayHapogHoro npasa < 4 « 2020



llia V. Rachkov, Elizaveta |. Rachkova

REVIEW OF JUDICIAL PRACTICE

- Dispute Concerning Coastal State Rights in
the Black Sea, Sea of Azov, and Kerch Strait (Ukraine
v. the Russian Federation).?

Before that, the PCA was administering another
interstate arbitration - the Arctic Sunrise Arbitration
(Netherlands v. Russia),?* instituted on 4 October
2013 by the Netherlands under Annex VII to the
United Nations Convention on the Law of the Sea
(UNCLOS). The dispute concerned the boarding,
seizure, and detention of the vessel Arctic Sunrise in
the exclusive economic zone of Russia and the deten-
tion of the persons on board the vessel by the Russian
authorities. The gist of the story is this: in 2013, after
a peaceful protest against oil production by Gazprom
at the first Arctic offshore installation, Prirazlom-
naya, built in the Pechora Sea, 30 citizens from
17 countries (including four Russians) were detained
on board a Greenpeace-owned vessel Arctic Sunrise
under the flag of the Netherlands. After the activists
landed on the platform, the ship was captured in the
exclusive economic zone of Russia by Russian spe-
cial forces descending from a helicopter and towed
to Murmansk, where the ship crew spent two months
in prison on the case of "piracy”, then re-qualified as
"hooliganism", after which they were released under
bail and then amnestied.

The distinguishing feature of that arbitration was
that Russia has not appointed an agent or any other
representatives and, by a Note Verbale dated 27 Feb-
ruary 2014 addressed to the PCA indicated its “re-
fusal to take part in this arbitration.” Russia’s refusal
to participate in the arbitration had disastrous conse-
quences: the arbitral tribunal rendered three awards,
all against Russia - award on Jurisdiction dated 26
November 2014, award on the merits dated 14 Au-
gust 2015, and award on compensation dated 10 July
2017. In the award on jurisdiction, the arbitral tribu-
nal concluded that Russia’s declaration (made upon
ratification of the UNCLOS) does not have the ef-
fect of excluding the present dispute from the proce-
dures of Section 2 of Part XV of the UNCLOS and,
therefore, does not have the effect of excluding the
present dispute from the jurisdiction of the tribunal.
In the award on the merits, the tribunal ruled that it
had jurisdiction over all the claims submitted by the

Netherlands in this arbitration and that all the claims
submitted by the Netherlands in this arbitration were
admissible. The tribunal also found that by boarding,
investigating, inspecting, arresting, detaining, and
seizing the Arctic Sunrise without the prior consent
of the Netherlands, and by arresting, detaining, and
initiating judicial proceedings against the Arctic 30,
the Russian Federation breached its obligations owed
by it to the Netherlands as the flag State under Ar-
ticles 56(2), 58(1), 58(2), 87(1)(a), and 92(1) of the
UNCLOS. Moreover, the tribunal found that, by fail-
ing to comply with paragraphs (1) and (2) of the dis-
positif of the ITLOS Order, the Russian Federation
breached its obligations to the Netherlands under
Articles 290(6) and 296(1) of the UNCLOS, and by
failing to pay its share of the deposits requested in
procedural directions issued by the Tribunal to cover
its fees and expenses in this arbitration, Russia has
breached its obligations under Part XV and Article
300 of the UNCLOS.

In May 2019, Russian Ministry of Foreign Affairs
announced* that Russia and the Netherlands had
come to a complete and final settlement of any and
all mutual claims due to or in connection with any
events connected in any way with the presence of the
Arctic Sunrise, the Ladoga vessel and the Prirazlom-
naya oil platform in September 2013 in the Russian
exclusive economic zone. Translated from the diplo-
matic Russian into the mundane Russian this only
means: Russia paid the bill.

PCA members are potential arbitrators who may
be appointed by Contracting Parties: parties to a
dispute may, but are not obliged to, select arbitra-
tors from the list of the Members of the Court. Each
Contracting Party state is entitled to nominate up
to four persons of “known competency in questions
of international law, of the highest moral reputation
and disposed to accept the duties of arbitrators” as
“Members of the Court” Members of the Court are
appointed for a term of six years, and their appoint-
ments can be renewed. In addition to forming a pan-
el of potential arbitrators, the Members of the Court
from each Contracting Party constitute a “national
group,” which is entitled to nominate candidates for
the election to the International Court of Justice (ICJ,

2 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. the Russian Federation),
PCA Case No.2017-06. URL: https://pca-cpa.org/en/cases/149/ (accessed 29.11.2020).
2 The Arctic Sunrise Arbitration (Netherlands v. Russia), PCA Case No. 2014-02. URL: https://pca-cpa.org/en/cases/21/ (ac-

cessed 01.12.2020).

22 See: Ministry of Foreign Affairs of the Russian Federation. Sovmestnoe zajavlenie Rossijskoj Federacii i Korolevstva Nid-
erlandov o sotrudnichestve v Arkticheskoj zone Rossijskoj Federacii i uregulirovanii spora, published on 17 May 2019. URL:
https://www.mid.ru/web/guest/maps/nl/-/asset_publisher/dPPQX1ysEV4N/content/id/3651941 (accessed 01.12.2020).
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Article 4(1) of the ICJ Statute). The Members of the
Court (along with the judges of the ICJ) are among
a handful of groups entitled to nominate candidates
for the Nobel Peace Prize. Russia — and before it the
Soviet Union - used their right to nominate four
members of the PCA.»

Another example of Russia’s attitude towards the
PCA is the attempt, by Evgeny Tarlo, a member of
the Council of Federation of the Federal Assembly
of Russia®, to investigate why Russia instructed for-
eign lawyers — Cleary Gottlieb Steen & Hamilton and
Baker Botts - to represent it in the infame Yukos ar-
bitration. In addition, he branded PCA as a ‘strange
The Hague Arbitration Court’: "I ask you to instruct
the constitutional committee [of the Council of Fed-
eration — L.R.] to find out who and on what basis in-
structed the foreign law firm to recognize the jurisdic-
tion of the incomprehensible Hague Arbitration Court,
created, possibly, specifically for this case"”. However,
as of March 2016, no parliamentary investigation was
instituted.?® Nevertheless, in March 2016, the Investi-
gative Committee of Russia reported that it detected
violations committed during Yukos' privatization.
According to the Investigative Committee, this casts
doubt on the legality of the $ 50 billion arbitral award
rendered in The Hague, which awarded compensa-
tion to Yukos’ former shareholders.”

Thus, although Russia gave birth, together with
other ‘civilized nations’ of that time, to the PCA, the
latter is not the mostly loved child of our country:
depending on the specific case, Russia either sup-
ports the PCA or tries to defeat it. We doubt that this
is a very wise attitude of a permanent member of the

UN Security Council. In a way, Russia’s attitude to
Crimea-related cases administrated by the PCA is
similar to that of China in the Southern China Sea
arbitration [Feria-Tinta: 2016].

II1. Specific cases.

Russias official position concerning Crimean
cases may be found in two interviews by Mikhail
Galperin, Deputy Minister of Justice of Russia®.
Mr. Galperin stated that there are currently 12 (!) ar-
bitration cases brought before the PCA by Ukrain-
ian persons and the total amount claimed by them
amounts to 12 billion US dollars. However, Russia
does not perceive these claimants as investors since
they “acquired property in violation of law”. The
claimants did not sink any investments into their as-
sets in Crimea, but obtained them for free, whereas
the necessary prerequisite to claim the protection
under the BIT is to make investments. The contro-
versial assets were created back in the Soviet years.
In fact, Ukrainian claimants are trying to privatize
substantial assets that were formed when Ukraine
and Russia belonged to the same country. The BIT
does not cover investments of the Soviet period at
all. A foreign investor may be protected under an in-
ternational treaty if the investor ensures fair recipro-
cal provision, i.e. the investor shall pay taxes to the
budget, discharge social obligations, and the like. It
is obvious that those "investors" did not pay anything
to the Russian budget.

The most interesting feature of the interview is
the following: Mr. Galperin states that “any potential

B Currently, these are: Kirill Gevorkian (currently judge at the ICJ), Roman Kolodkin (currently judge at the UNTLOS), Kamil
Bekiashev and Stanislav Tchernichenko. URL: https://docs.pca-cpa.org/2017/07/a3dd3223-current-list-annex-1-members-of-
the-court-184006-v84_.pdf (accessed 04.12.2020). None of them was ever appointed by Russia as an arbitrator in international
investment arbitration cases. Since 2018, it is no longer a surprise that ICJ judges can no longer sit as arbitrators in investor-
state arbitrations: on 25 October 2018, Abdulgawi Ahmed Yusuf declared that in his first annual speech to the United Nation’s
General Assembly since being elected President of the ICJ. URL: https://www.icj-cij.org/files/press-releases/0/000-20181025-
PRE-02-00-EN.pdf (accessed 02.12.2020).

24 Evgeny Tarlo (1958 - 2020) represented Tambov region in the Council of Federation in 2007 — 2015. He was not only a
lawyer by education, by also a former judge (Istra town court, Moscow region, 1985-1988) and an advocate (since 1993), can-
didate, then doctor of legal sciences. Thus, it is very regrettable that such a illiterate statement was made by such a prominent
Russian lawyer.

% See: RIA Novosti: SF razberetsja, pochemu interesy RF v Gaage predstavljali inostrancy (RIA News: Russian Parliament
will investigate why foreigners represented Russia in the Hague). URL: https://ria.ru/20141029/1030710179.html (accessed
01.12.2020).

% See: Izborskij Klub: Evgenij Tarlo. Amerikanskie juristy na sluzhbe u Rossii: "dvojnoe dno" mezhdunarodnyh sudov (Ameri-
can lawyers serve Russia: “false bottom” of the international courts. URL: https://izborsk-club.ru/8672 (accessed 28.11.2020).
% See: Kommersant: Sledstvennyj komitet doshel do Gaagi (Investigative Committee approached the Hague). URL:https://
www.kommersant.ru/doc/2948912 (accessed 01.12.2020).

% See: RIA Novosti: Mikhail Gal'perin: nado uvazhat’mezhdunarodnoye pravo ne tolko, poka udobno (It is crucial to respect in-
ternational law nor only when it is convenient).URL: https://ria.ru/20200603/1572353127.html (accessed 02.12.2020). Mikhail
Gal'perin: milliardy dollarov hotjat ukrainskie kompanii za Krym (Ukranian companies brough billions of USD for the Crimea).
URL: https://ria.ru/20190606/1555290619.html (accessed 02.12.2020).
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statements by Ukrainian persons to the effect that
their rights in Crimea were violated by Russia may
fall under the BIT only if Ukraine and these persons
themselves recognize the sovereignty of Russia over
Crimea. However, as both Ukraine and the arbitral
tribunals stated in each of those cases (9 out of 10) in
which Ukraine intervened as a non-disputing party,
such intervention is without prejudice to Ukraine’s
position concerning non-recognition of Crimea as
a Russian territory. No doubt, neither Ukraine nor
the claimants can deny the fact that Russia exercises
effective control over Crimea. However, the recogni-
tion of that effective control does not amount to rec-
ognition of the legality of Crimea’s takeover by Rus-
sia. Even if the claimants, being Ukrainian natural
persons and legal entities, would recognise Crimea
as an integral part of Russia, that recognition would
not be binding upon Ukraine itself. Otherwise the
fact that - by way of example - a UK citizen bought
real estate in the Northern part of Cyprus would be
qualified as recognition of the Turkish Republic of
the Northern Cyprus by the UK.

1. DTEK Krymenergo v. Russia.

In a press release of 10 April 2020%, the Russian
Ministry of Justice disclosed that in 2018, a Ukrain-
ian power and coal producer - DTEK Krymenergo
(DTEK) ultimately owned by the Ukrainian oligarch
Rinat Akhmetov had initiated arbitration proceed-
ings against Russia under the Russia-Ukraine BIT.
DTEK which stands for ‘Donetsk Fuel and Energy
Company’ claims approximately 420 million USD in
damages from Russia. DTEK alleges that Russia ex-
propriated the claimant’s Crimean assets, including
various coal mines.

Russia recently raised objections against the tri-
bunal’s jurisdiction. Notably, my home State relies on
the findings of another tribunal which is currently
hearing Ukraine’s claims against Russia under Annex
VII to the 1982 United Nations Convention on the
Law of the Sea (UNCLOS). On 16 September 2016,
Ukraine served on Russia a Notification and State-

ment of Claim under Annex VII to the UNCLOS re-
ferring to a dispute concerning coastal state rights in
the Black Sea, Sea of Azov, and Kerch Strait.*

In its Award Concerning the Preliminary Ob-
jections of the Russian Federation (dated 21 Febru-
ary 2020), the UNCLOS tribunal consisting of five
arbitrators® found that it had jurisdiction to hear
Ukraine€’s claims, but only insofar as examining these
claims would not entail deciding a dispute between
Russia and Ukraine regarding their respective claims
to sovereignty over Crimea. Thus, that arbitral tri-
bunal has no jurisdiction over questions that would
require handing down a judgment on Russia’s sov-
ereignty claims over Crimea. The press release of
the Russian Ministry of Justice also indicates that
Russia interprets the BIT’s territorial scope as not
extending to investments made by Ukrainian inves-
tors in Crimea. The UNCLOS arbitral tribunal also
ruled that a legal dispute existed between Russia and
Ukraine regarding the status of Crimea, and the ter-
ritorial sovereignty question was not merely ancillary
to the UNCLOS dispute. Thus, the tribunal declined
jurisdiction over Ukraine’s claims “to the extent
that a ruling of the Arbitral Tribunal on the merits
of Ukraine’s claims necessarily require it to decide,
expressly or implicitly, on the sovereignty of either
Party over Crimea”. The arbitrators also dismissed a
number of other jurisdictional objections invoked by
Russia, and reserved other issues for the merits®2.

Russia’s active participation in this case is consist-
ent with a broader change of its strategy: couple of
years ago, Russia has decided to take a more active
stance in a number of Crimea-related cases, such as
Lugzor v. Russia and Naftogaz v. Russia (cf. below).
In contrast, Russia declined to participate in earlier
cases (described in greater detail below), in which
several tribunals found that they had jurisdiction
over Ukrainian investments in Crimea.

On the basis of the available information we con-
clude that the tribunal has been constituted to hear
DTEK’s claims. However, the identity of the arbitra-
tors is not publicly known yet.
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# See: Ministry of Justice of Russian Federation. URL: https://minjust.gov.ru/ru/novosti/minyust-rossii-prodolzhaet-zashchitu-
nacionalnyh-interesov-v-krymskih-arbitrazhah (accessed 02.12.2020).

% Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. the Russian Federation),
PCA Case No. 2017-06. URL: https://pca-cpa.org/en/cases/149/ (accessed 01.12.2020)..

31 Vaughan Lowe (Ukraine’s nominee), Vladimir Vladimirovich Golitsyn (Russia’s nominee) and three arbitrators selected by
the Vice President of the International Tribunal for the Law of the Sea: Jin-Hyun Paik, Boualem Bouguetaia, and Alonso Gomez-
Robledo. Mr. Jin-Hyun Paik sat as chair.

32 In the UNCLOS case, Ukraine was represented by Covington & Burling, Harold Hongju Koh, Alfred Soons, and Jean-Marc
Thouvenin, whereas Russia relied on counsel from Curtis Mallet-Prevost, Ivanyan & Partners, Alaim Pellet, Tullio Treves, Samuel
Wordsworth, Sergey Usoskin, and Amy Sander.
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2. Everest Estate & Others v. Russia.

In June 2015, following the physical occupation
of the Crimean peninsula by Russia in February
2014 and the subsequent annexation (as the arbitral
tribunal put it) of the territory under Russian law
in March 2014, Everest Estate, along with 17 other
Ukrainian-registered companies and a Ukrainian na-
tional - Alexander Dubilet - commenced their joint
claim against Russia.” The claimants complain of an
alleged expropriation by the new Crimean authori-
ties of a range of properties (including hotels, resorts,
apartment complexes, offices, industrial plants and
other buildings) in Crimea acquired by the claimants
prior to the annexation. Although these actions were
not undertaken by the Russian Federation but rather
by its new members - the Republic of Crimea and the
city of Sevastopol, in accordance with the Articles on
Responsibility of States for Internationally Wrong-
ful Acts (ARSIWA) these actions are attributable to
the federal state which is a subject of international
law.**

Russia refused to participate in the proceedings.

Russia has not appointed an agent. In a letter to
the PCA dated 15 September 2015 attaching cor-
respondence dated 12 August 2015, Russia stated it
“does not recognize the jurisdiction of an interna-
tional tribunal at the Permanent Court of Arbitra-
tion in settlement of the abovementioned claims.” In
its letter of August 2015, Russia also stated that [i]
t is manifest that such claims cannot be considered
under the [BIT].

Russia also failed to appoint an arbitrator. That is
why the PCA had to select an appointing authority
who shall appoint the arbitrator on Russia’s behalf.
PCA selected Michael Hwang as such appointing au-
thority. Michael Hwang named Professor Rolf Knie-
per (Germany) to the tribunal®. Jurisdictional hear-
ings were held in December 2016, again in Russia’s
absence.

On 20 March 2017, the arbitral tribunal (consist-
ing of Andrés Rigo Sureda as the chair, W. Michael
Reisman and Rolf Knieper) rendered its jurisdiction-
al award [Hepburn:2017], by which it unanimously
affirmed its jurisdiction over the dispute. On 2 May

2018, the tribunal went on to award US$150 million
to the claimants.

Unfortunately, both awards - that on jurisdiction
(2017) and the final one (2018) - remain unpublished.
However, some information about the tribunal’s rea-
soning in the award on jurisdiction leaked. In particu-
lar, defeating Russia’s argument, that award hinges on
the view that an investment did not need to be located
in the territory of the respondent state at the time it
was made, as long as it later came to be within that ter-
ritory. In the tribunal’s view, rather than denying BIT
protection, this reasoning would be ‘more responsive
to the purposes and objects of the BIT"

The tribunal determined that it would view Rus-
sias August 2015 letter as a jurisdictional objection,
and (as in the parallel Privatbank and Belbek cases
heard by a different tribunal, cf below) then deter-
mined on its own motion that it would bifurcate the
case to address this jurisdictional objection in a pre-
liminary phase.

Interestingly, in November 2016, the tribunal
ruled that it would accept a written submission from
Ukraine in the case (this phenomenon is called ‘non-
disputing party submission’), although denied the
investors’ home state the possibility to present oral
submissions. A non-disputing party is an individual
or entity that is not a party to the dispute, but asks the
arbitral tribunal’s permission to file a written submis-
sion in the case. The non-disputing party’s role is to
assist the arbitral tribunal in deciding the dispute by
providing a perspective different from that of the par-
ties, via the submission of a written brief. Tribunals
may accept or decline submissions by non-disputing
parties.* State parties to a treaty which are not par-
ties to the dispute may have a right under that treaty
to make submissions on a question of application or
interpretation of the treaty. Although the BIT does
not explicitly grant such right to Ukraine, in absence
of such provisions in the BIT the arbitral tribunal has
the power to decide this question at its discretion.

Subsequently, in early March 2017, the tribunal
permitted the claimants to submit the February 2017
jurisdictional decisions in the Privatbank and Belbek
cases, where the claimants were represented by the

3 Everest Estate v Russia, PCA Case No. 2015-36. URL: https://pca-cpa.org/en/cases/133/ and https://www.iareporter.com/
arbitration-cases/everest-estate-and-others-v-russia/ (accessed 01.12.2020)..

3 Annex to General Assembly resolution 56/83 of 12 December 2001, and corrected by document A/56/49(Vol. I)/Corr.4. AR-
SIWA, Article 4, Conduct of organs of a State: “1. The conduct of any State organ shall be considered an act of that State under
international law, [...] whatever its character as an organ of the central Government or of a territorial unit of the State.. URL:
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed 02.12.2020).

% The appointing authority is dealt with in Article 6 of UNCITRAL Arbitration Rules. The appointing authority, as its name
indicates, is the body which appoints the arbitrator in case the party or both parties fail to do that.

3% See: ICSID. URL: https://icsid.worldbank.org/services/arbitration/convention/process/ndp (accessed 02.12.2020).
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same law firm (Hughes Hubbard & Reed LLP) as the
Everest Estate claimants.

In the award on jurisdiction, the following legal
issues were discussed:

- Is Russias de facto control over Crimea
enough for the BIT to apply? - Brief answer: yes, it is.

- Does the tribunal have jurisdiction despite
Russia’s non-participation? - Brief answer: yes, it
does.

- Does the BIT apply to Crimea? - Brief an-
swer: yes, it does.

- What is the role of the object and purpose
of the BIT in its interpretation? — Brief answer: the
object and purpose of the BIT dictate that the BIT
shall protect the investments of Ukrainian claimants
made in Crimea, even though at the time when such
investments were made there, Crimea undoubtedly
belonged to Ukraine.

- Are the arbitration proceedings at hand
a class action or a multi-party arbitration? - Brief
answer: a multi-party arbitration. This question is
important because - if the arbitration would be con-
sidered as a class action, the claim would not be ad-
missible, as the BIT does not expressly provide for
class action claims.

Is Russia’s de facto control over Crimea enough
for the BIT to apply?

In their filings, the claimants espoused the gen-
eral principle: treaties are binding on a state in re-
spect of its entire territory [Aust:2006]. Since Russia
claimed Crimea now as an integral part of its ter-

ritory, the claimants argued that Russia could not
avoid the conclusion that the BIT therefore applied
to Ukrainian investments in Crimea.

Moreover, the claimants argued that this applied
even to de facto exercise of jurisdiction over territory.
Thus, according to the claimants™ view, it was irrel-
evant whether Russia’s annexation of Crimea was
internationally lawful. Drawing a parallel between
human rights treaties and investment treaties, the
claimants contended that case-law from the Europe-
an Court of Human Rights* and the ICJ** had found
occupying states to be bound by treaties ‘if non-per-
formance of treaty obligations would adversely affect
the population of that territory:.

In the claimants’ view, the BIT did not require
the investments to have originally been made in the
respondent state’s territory; the definition of ‘terri-
tory’* for BIT purposes was movable over time, and
their investments in Crimea (i.e. Ukraine) became
investments in Russia when Russia’s borders moved
(whether de facto or de iure).

Responding to questions from the tribunal, the
claimants also cited the case concerning certain Ger-
man interests in Polish Upper Silesia resolved by the
Permanent Court of International Justice (PCIJ) in
1925.9° In that case, the PCIJ held that Poland was li-
able for expropriating German-owned property that
was located in territory that was originally German
but later became Polish. Moreover, the claimants
pointed to case-law of the Ethiopia-Eritrea Claims
Commission*: the latter held Ethiopia responsible
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37 Loizidou v Turkey, Admissibility, App No. 15318/89, Case No. 40/1993/435/514, A/310, [1995] ECHR 10, (1995) 20 EHRR 99,
(1996) 21 EHRR 188, IHRL 3133 (ECHR 1995), 23 March 1995, European Court of Human Rights [ECHR]; Grand Chamber [ECHR].
38 See: International Court of Justice. Advisory Opinion of 9 July2004 on Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory. URL: https://icj-cij.org/en/case/131/advisory-opinions (accessed 01.12.2020).

% Article 1 para. 4 BIT:“The term "territory" means the territory of the Russian Federation or the territory of Ukraine, as well as
their respective exclusive economic zone and continental shelf, as defined in accordance with international law.”

40 See: Case concerning certain German interests in Polish Upper Silesia, judgement No.6 dated 25 August 1925. URL: htt-
ps://icj-cij.org/files/permanent-court-of-international-justice/serie_A/A_07/17_Interets_allemands_en_Haute_Silesie_polo-
naise_Fond_Arret.pdf (accessed 01.12.2020).

41 See: Permanent Court of Arbitration. URL: https://pca-cpa.org/en/cases/71/ (accessed 01.12.2020). Following the breakout
of an armed conflict between the Federal Democratic Republic of Ethiopia (“Ethiopia”) and the State of Eritrea (“Eritrea”) in
May 1998, the governments of Ethiopia and Eritrea “permanently terminate[d] military hostilities between themselves” pursu-
ant to an agreement signed in Algiers on 12 December 2000 (the “Algiers Agreement”). Two commissions were established
under the Algiers Agreement. Article 4 provided for the establishment of a Boundary Commission and Article 5 provided for
the establishment of a Claims Commission. The Claims Commission was established to “decide through binding arbitration all
claims for loss, damage or injury by one Government against the other”related to the armed conflict and resulting from “viola-
tions of international humanitarian law, including the 1949 Geneva Conventions, or other violations of international law." The
Parties were entitled to submit claims on their own behalf and on behalf of their nationals (including both natural and legal
persons), or in appropriate circumstances, persons of Ethiopian or Eritrean origin who were not nationals. The Commission
was seated in The Hague with the PCA serving as the registry. The Parties filed their claims by 12 December 2001, addressing
matters including the conduct of military operations in the front zones, treatment of prisoners of war, treatment of civilians
and their property, diplomatic immunities and the economic impact of certain government actions during the conflict. The
Commission decided to bifurcate proceedings, dealing first with issues of liability and reserving the determination of dam-
ages for a later stage. The Commission heard the claims between December 2002 and April 2005. The Commission held two
rounds of hearings on damages in April 2007 and May 2008. In total, the Commission delivered 15 partial and final awards on
liability and concluded its work on 17 August 2009, when it delivered its final awards on damages.
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for expropriating certain Eritrean citizens who were
formerly Ethiopian, after the state deprived them of
Ethiopian citizenship. In the claimants’ view, these
precedents indicated that property did not need to be
originally foreign-owned if later events transformed
the relationship.

The effective control doctrine constitutes a dan-
ger for Russia since its accession to the Council of
Europe. The European Court of Human Rights
(ECHR) held Russia, on a couple of occasions (for
instance, Ilascu, Catan, Mozer cases v. Moldova and
Russia), responsible for violation of human rights on
the territories de facto effectively controlled by Russia
[Hamid:2019], although Russia itself does not agree
with that finding. Russia was not the first in the row
of States who suffered from the application of the ef-
fective control doctrine (the first was Turkey in the
Loizidou case), but this finding in cases against Rus-
sia is one of the points of tension between Russia and
the ECHR. Russia already threatened ECHR that it
would not enforce the Katan judgment, as Russia
does not share ECHR’s view that Russia allegedly
controls Transdniestria.

Does the tribunal have jurisdiction despite Rus-
sia’s non-participation?

The tribunal confirmed its powers to examine its
own jurisdiction, despite Russia’s non-appearance.
Several other preliminary issues were then disposed
of. The tribunal found that there was a “dispute” be-
tween the parties,* thus construing Russia’s letter not
as a rejection of a dispute as such but as a rejection
of jurisdiction to consider this dispute. Further, the
tribunal saw no issue with the claimants’ Ukrainian
nationality, or with their legal competence to make
investments in Crimea, given that Ukrainian law did
not restrict investment in Crimea even after the an-
nexation. The various property holdings were also
swiftly held to constitute investments under the BIT.

In addition, the tribunal noted that all parties (in-
cluding Ukraine, in its non-disputing party submis-

sion) agreed that the BIT was still in force, allowing
the tribunal to avoid questions of whether invest-
ment treaties ‘survive and operate in an armed con-
flict and upon a change in the status of territory’

Does the BIT apply to Crimea?

Turning to more central issues, the tribunal then
considered whether the investments were ‘invest-
ments in Russian territory, as required for protection
under the BIT. For this purpose, the arbitral tribunal
applied the general principle expressed in Article 29
(‘“Territorial scope of treaties’) of the Vienna Con-
vention on the Law of Treaties (VCLT, 1969): “Un-
less a different intention appears from the treaty or is
otherwise established, a treaty is binding upon each
party in respect of its entire territory.”

The tribunal found that the BIT applied to the en-
tire Russian territory. It was true, the tribunal said,
that the BIT was expressed to apply to all territory
including the two states’ exclusive economic zones
and continental shelves ‘defined in accordance with
international law’. This last phrase arguably qualified
‘territory” as well as ‘exclusive economic zone’ and
‘continental shelf, potentially requiring an assess-
ment of whether Crimea was Russian territory as
‘defined in accordance with international law’

However, the tribunal side-stepped this argu-
ment, because both Russia and Ukraine agreed that
the BIT applied to Crimea. In particular, in its non-
disputing party submission Ukraine maintained that
Crimea remained Ukrainian territory, but that Rus-
sia’s current occupation meant that, for the purposes
of the BIT, Crimea was ‘presently’ part of Russian
territory.

Thus, for the tribunal, the territorial scope of
the BIT was not in issue and had not changed; the
treaty always applied one way or another, to Crimea.
The question for the tribunal, in its view, was one of
timing — namely, whether the BIT applied to Ukrain-
ian investments made in Crimea before the annexa-
tion.

42 The existence of a dispute between the Parties is a condition for the ICJ's jurisdiction. The ICJ has repeatedly addressed the
question of whether there existed a dispute between the parties, e.g. in the following cases: Application of the International
Convention on the Elimination of All Forms of Racial Discrimination (Georgia v Russian Federation); Questions relating to the Obli-
gation to Prosecute or Extradite (Belgium v Senegal); Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean
Sea (Nicaragua v Colombia); Immunities and Criminal Proceedings (Equatorial Guinea v France)). Most prominently, in three cases
concerning Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament for
the first time the ICJ found that it lacked jurisdiction over the cases because there was no ‘dispute’ In its judgments of 5 Octo-
ber 2016, the Court pointed out that‘a dispute exists when it is demonstrated, on the basis of the evidence, that the respond-
ent was aware, or could not have been unaware, that its views were “positively opposed” by the applicant’ (para. 38). The Court
denied that the existence of a dispute may be inferred from the conduct of the parties after the institution of the proceeding
by noting: ‘If the Court had jurisdiction with regard to disputes resulting from exchanges in the proceedings before it, a re-
spondent would be deprived of the opportunity to react before the institution of proceedings to the claim made against its
own conduct’ (para. 40).
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Role of the object and purpose of the BIT in its
interpretation.

Any arbitral tribunal has to apply and to interpret
the international treaty applicable to the case before
that tribunal. According to Article 31 para. 1 VCLT,
the general rule of interpretation of international
treaties is this: “A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in
the light of its object and purpose.” That is why in the
case at hand the arbitral tribunal assessed the BIT’s
purpose and object. In doing so, the tribunal first
gave an example from the law of armed conflicts: by
occupying a territory, the occupying State assumes
obligations towards the inhabitants of that territory.
Thus, the occupation of Crimea by Russia created
obligations for Russia as the occupying State; such
obligations did not previously exist, the tribunal said.

The tribunal then noted that the claimants clearly
must make an investment, i.e. an injection of assets,
and that the investment must be in the respondent
State’s territory — but it was less clear whether these
requirements must both be satisfied simultaneously.

Firstly, a textual analysis of the BIT did not sug-
gest any need for simultaneity. Although the BIT
used the word ‘invested’ in the past tense, this did
not mean that the territory had to be part of the re-
spondent when the investment was made, the tribu-
nal said. Otherwise, BIT protection would be denied
to some investors ‘purely as a result of the location of
the investment’

Secondly, in the tribunal’s view, BITs sought to
encourage investment, and granted investment pro-
tection in order to do so. This ‘essential synallagmatic
character’ persisted even in the post-annexation cir-
cumstances: Russia benefited from the investments,
and the claimants benefited from BIT protection.
For the tribunal, allowing the BIT to apply was thus
‘more responsive to the purposes and objects of the
BIT’, provided that the investment was in the re-

spondent’s territory by the time of the alleged breach.

The tribunal also cited the PacRim v El Salvador
case®: that tribunal held that the claimant was not
required to have the correct nationality before mak-
ing its investment, as long as it did so prior to the
alleged breach.

Lastly, the tribunal approved of the claimants’
references to the Certain German Interests case
and the Ethiopia-Eritrea Claims Commission case-
law. The tribunal commented that the claimants
had not sought to exit Crimea after the annexation,
since Russian law had (at least initially) maintained
their rights. Moreover, for the tribunal, it would be
an unreasonable interpretation to hold that invest-
ments nationalised by Russia ‘and/or its subjects’
were found to be outside Russian territory; ‘[i]n fact,
the nationalization presupposes that the investments
were on Russian territory’.

Thus, the tribunal held that the investments were
made on Russian territory, for the purposes of the
BIT claim. Unlike in the Privatbank and Belbek cas-
es (cf. below), in the Everest case, the tribunal did
not nominate a specific day from which Russia was
bound by BIT obligations in respect of Crimea.

Following this conclusion, the tribunal confirmed
that the investments were made in accordance with
Russian law, finding that transitional laws had pre-
served rights previously created under Ukrainian
law, and that Russia had never alleged any non-com-
pliance.

Class action or multi-party arbitration?

A class action is a type of lawsuit where one of the
parties is a group of people who are represented col-
lectively by a member of that group. The class action
originated in the United States and is still predomi-
nantly a US. phenomenon, although some other
countries of the world (including Russia) recently
introduced amendments to allow certain groups of
claimants (e.g. consumers) to bring claims on behalf
of all members of such groups.

Moscow Journal of International Law « 4 . 2020

* The Pac Rim tribunal was the first to interpret the denial of benefits clause contained in CAFTA - the Dominican Republic—
Central America-United States Free Trade Agreement. Pac Rim argued that it was protected under CAFTA due to its incorpora-
tion in the U.S. State of Nevada. The CAFTA provision (Article 10.12.2) permits a CAFTA state party to deny the benefits of treaty
protection (including access to ICSID arbitration) to an investor if two cumulative conditions are met. First, the investor has
“no substantial business activities in the territory of any Party!” Second, persons of a non-Party to CAFTA own or control the en-
terprise that is making the investment. As to this last condition, the tribunal accepted El Salvador’s argumentation and found
that Pac Rim was owned by Pacific Rim Mining Corporation, which in turn was a Canadian entity. According to the tribunal, the
fact that the ultimate owners or controllers of Pac Rim had postal addresses in the United States was insufficient for them to
qualify as U.S. nationals under CAFTA (see Annex 2.1, CAFTA). CAFTA provides that for the United States, natural persons mean
U.S. nationals, that is, American citizens or persons who owe permanent allegiance to the United States of America, as per
the requirements of the U.S. Immigration and Nationality Act (para. 4.81, decision on jurisdiction). Consequently, the tribunal
declined to exercise jurisdiction over Pac Rim’s CAFTA claims. However, it upheld its jurisdiction based on El Salvador’s invest-
ment law (para. 5.48, decision on jurisdiction). URL: https://www.italaw.com/cases/783 (accessed 01.12.2020).
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As to this final issue, the tribunal recalled its
questions to the parties about the ‘apparent lack of
relationship’ between the nineteen claimants, and
inquired into whether Russia could be said to have
consented to a multi-party claim by (potentially) un-
related claimants, particularly when the UNCITRAL
rules did not expressly contemplate such claims.

In response, the claimants argued that they were
all associated with, or perceived by Russia to be as-
sociated with, Ukrainian oligarch Igor Kolomoisky,
and that this association had prompted all the alleged
expropriations.

The tribunal noted that the BIT referred both to
an ‘investor; in the singular, and to ‘investors, in the
plural. Agreeing with the approaches of tribunals in
the Abaclat and Ambiente Ufficio cases,* the tribu-
nal considered that the BIT’s silence on the specific
question of multi-party claims did not indicate a lack
of consent; instead, ‘[t]he State and each investor
have given their consent.

Moreover, although there might be a minimum
link necessary between all the claimants in a multi-
party arbitration (as the Ambiente Ufficio tribunal
had suggested), the link was clearly sufficient here.
The claimants had submitted their claim jointly, the
same legal provisions were in issue, each investor had
‘similar circumstances, and ‘substantially identical’
relief was sought by each.

Thus, this (purely hypothetical though) objection
from Russia was also rejected.

In order to round up the coverage of this case, it
makes sense to pay attention to Russia’s efforts to pre-
vent the recognition and enforcement of the awards
rendered against it in favor of the above 19 claimants.
These attempts have to do with: setting aside efforts
(combined with stay of enforcement and security for
costs); and Russia-Ukraine ‘recognition and enforce-
ment war’

Russia’s attempts to set aside the arbitral awards
and applications to stay enforcement or to order the
claimants to deposit security for costs.

Although Russia refused to participate in the arbi-
tral proceedings, it has opted to challenge the awards
at the seat in The Netherlands. These set-aside pro-
ceedings are still pending before the Hague Court

of Appeal. Concurrently, Russia filed an ancillary
request with the same court in The Netherlands to
stay the enforcement of the awards or, alternatively,
to order the claimants to post security for potential
costs which Russia may incur. An order for security
for costs is an order of a State court or the arbitral
tribunal requiring a party to pay money into court,
or to provide a bond or guarantee or an insurance
policy as security for their opponent's costs of the
proceedings or a part of the proceedings.

In its judgment®, The Hague Court of Appeal has
refused to stay the enforcement of the above two UN-
CITRAL awards (on jurisdiction and on the merits)
obtained by Everest Estate LLC and others against
Russia or, alternatively, to order the claimants to post
security. In particular, the Court held that Russia’s set
aside request against the two awards in this case did
not have a “high” chance of success, thus obviating
suspension of the award’s enforcement.

Hughes Hubbard & Reed LLP, a US law firm,
represented the claimants in the underlying arbitral
proceedings. Before the Dutch court, Mr. RS Meijer
acted for Russia, and M. van de Hel-Koedoot for the
claimants.

In declining to grant Russia’s request, the Court
weighed as a relevant factor Russia’s chances to pre-
vail on the merits, thus shedding light on the six rea-
sons invoked by Russia to set the award aside. (The
judgment indicates that Russia raised other grounds,
but these have not been pleaded in the state’s request
for suspension.)

These reasons include arguments that the BIT
does not apply to this case as the investments were
made in Crimea when the peninsula was still part
of Ukraine. However, the Dutch judges noted that,
while a complex debate, multiple arbitral tribunals as
well as the Swiss Federal Tribunal (when hearing a set
aside petition in the Stabil v. Russia case, cf. below)
have been unconvinced by these arguments, which
did not bode well for Russia’s arguments in these set
aside proceedings.

Russia also argued that the investments should be
denied protection under the BIT for illegality, but the
Court observed that these allegations only concern,
at most, a few of the 18 claimants — such that Rus-

“ In Abaclat, at issue were claims by some 60,000 claimants purporting to have ownership interests in Argentine sovereign

bonds.

URL:  https://www.iareporter.com/arbitration-cases/abaclat-formerly-beccara-and-others-v-argentina/

(accessed

01.12.2020). In Ambiente Uffizio, the arbitration proceedings were brought by some 90 claimants. However, in both cases, the
arbitral tribunals concluded that neither of them constitutes a“class action” or a“mass claim”but rather “multi-party” or collec-

tive proceedings.

4 The Hague Court of Appeal, Case No. 200.250.714-01, judgement dated 12 June 2019. URL: https://uitspraken.rechtspraak.
nl/inziendocument?id=ECLI:NL:GHDHA:2019:1452 (accessed 01.12.2020).
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sia could only hope for a partial annulment of the
award.

The Court was also unimpressed by Russia’s argu-
ment that the claimants relied on allegedly fraudu-
lent documents, observing that the state did not con-
test these documents before the arbitral tribunal nor
opted to re-open the proceedings for a revision.

Further, and more originally, Russia claimed that
the tribunal should have refrained from ruling before
any resolution of the territorial dispute concerning
Crimea, a dispute that should proceed under Arti-
cle 10 of the BIT (‘Resolution of Disputes Between
the Contracting Parties’) which contains provisions
for state-to-state arbitration. However, according to
publicly available information, no such arbitration
between Ukraine and Russia is currently ongoing.

The Dutch Court of Appeal saw this ground as
unpersuasive, as the BIT does not provide for such a
limit on the tribunal’s jurisdiction, and it was possi-
ble for the tribunal to decide the claims without rul-
ing on the territorial dispute.

Finally, Russia contested the tribunal’s decision
to rule on a multi-party claim, and argued that the
BIT did not provide for this kind of proceedings.
However, as explained above, the tribunal held that
there was a sufficient link between the claims, as the
investors were all related to Ukrainian tycoon Kolo-
moisky. The judges were unconvinced by that latter
argument raised by Russia, and - at least for the time
being - agreed with the claimants that the BIT’s lan-
guage did not rule out multi-party claims.

All in all, therefore, the Court concluded that
Russia had failed to prove that its challenge to the
awards had a “high” probability of success. Since no
other consideration applied, the Court thus declined
to stay the enforcement of the award.

Recognition and enforcement of the award on
the merits in Ukraine.

In 2019, the claimants have secured a ruling for
recognition and leave to enforce from the Kiev Court
of Appeal. More recently, Ukraine’s Supreme Court
upheld these rulings of the lower court, in a decision
rendered this month. The award-creditors are target-
ing shares in two Ukrainian banks that are owned by
Russian state-owned financial institutions.

According to Russian news agency Interfax, Rus-
sian state-owned bank Vnesheconombank (“VEB”)
has notified Ukraine of a dispute under the BIT on
14 September 2018%. The move follows a decision by
Ukrainian courts (rendered in in September 2018) to
seize assets from the Ukrainian subsidiaries of three
Russian state-owned banks, VEB (and its subsidi-
ary Prominvestbank), Sberbank and VTB. The Kiev
Court of Appeal ordered the seizure in the context
of the recognition and enforcement proceedings of
the above $150 million arbitral award against Russia
obtained by Ukrainian investors earlier in 2018.

Such levy of execution in the property owned by
a Russian bank which in turn is controlled by Rus-
sia is contrary to the international law provisions on
sovereign immunity, as the property of VEB is dis-
tinct from that its shareholder (Russia). In accord-
ance with Russian domestic law, VEB is not liable for
the obligations of the Russian Federation, and the
Russian Federation is not liable for the obligations of
VEB.” VEB has the legal status of a “State corpora-
tion”. A State corporation is a non-commercial legal
entity. According to a more general provision of Rus-
sian law, a legal entity is an organization that has sep-
arate property and is liable for its obligations, can, on
its own behalf, acquire and exercise civil rights and
bear civil obligations, be a plaintiff and defendant in
court.*®

Russia’s revenge on Ukraine.

On 21 May 2008, the Russian company OJSC
“Tatneft” (“Tatneft”) filed a notice of arbitration and
statement of claim against Ukraine pursuant to the
UNCITRAL Arbitration Rules.” Tatneft claimed that
Ukraine violated the BIT because Tatneft and other
foreign shareholders were deprived of the right to
effectively control their investments in Ukraine -
Ukrtatnafta. Tatneft’s claim amounted to US$ 2.4 bil-
lion. On 29 July 2014, the arbitral tribunal found that
Ukraine had violated the BIT, and ordered Ukraine
to pay Tatneft a compensation equal to US$112 mil-
lion (plus interest equal to three-month LIBOR plus
3 per cent., payable from when Tatneft was deprived
of the right to control its shareholding in Ukrtat-
nafta).”® The arbitral tribunal dismissed the other
claims.

4 See: Interfaks. VJeB iniciiruet process protiv Ukrainy iz-za aresta akcij Prominvestbanka (VEB initiates proceedings against
Ukraine due to forfeiture of shares of Prominvestbank). URL: https://www.interfax.ru/business/629314 (accessed 01.12.2020).
4 Article 5 para. 2 of Federal Law No. 82-FZ "On the State Development Corporation "VEB.RF" dated 17 May 2007 (as amended

on 31 July 2020).

48 Article 48 para. 1 of the Civil Code of the Russian Federation.

49 PCA Case No. 2008-08. URL: https://www.italaw.com/cases/4736 (accessed 01.12.2020).
%0 OAOQ Tatneft v Ukraine, PCA Case No. 2008-8, Award on the Merits. URL: https://www.italaw.com/sites/default/files/case-

documents/italaw8622.pdf (accessed 01.12.2020).
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Ukraine later submitted a motion to the Paris
Court of Appeals for the annulment of the arbitral
award. This was ultimately rejected. Subsequently,
Ukraine submitted an appeal of the arbitral award to
the Court of Cassation of France. That court declined
the appeal.

Concurrently, Tatneft submitted applications for
recognition and enforcement of the arbitral award in
the United States, Russia and the United Kingdom. In
June 2017, the Arbitrazh Court of the city of Moscow
terminated the proceedings for recognition and en-
forcement of the arbitral award in the territory of the
Russian Federation, recognising Ukraine’s judicial
immunity in this case, as Ukraine did not provide
direct consent to the jurisdiction of Russian courts.”

On 1 August 2017, Tatneft filed an appeal against
that ruling of the Arbitrazh Court of the city of Mos-
cow. On 29 August 2017, the Arbitrazh Court of the
Moscow District adopted a resolution reversing the
ruling of the Arbitrazh Court of the city of Moscow
and remanded the case to the court of first instance
for a new trial.

On 20 February 2018, the Arbitrazh Court of the
city of Moscow ruled to postpone the trial of the
case until 24 April 2018 having found it necessary
to file an enquiry with the Federal Service for State
Registration, Cadastre and Cartography of the Rus-
sian Federation regarding the official list of Ukraine’s
properties in the territory of the Russian Federation.
Tatneft was seeking to enforce against the prem-
ises of the Cultural Centre of Ukraine in Moscow,
the Ukraine Health Centre in the city of Yessentuki
(Stavropol Region), the Semashko Health Centre the
city of Kislovodsk (Stavropol Region) and the “Gea”
Recreation Centre in the village of Natalevka (Rostov
Region).

On 15 June 2018, the Arbitrazh Court of the
city of Moscow issued a ruling transferring the suit
to the Arbitrazh Court of the Stavropol Region (in
Russian: kray) because the main asset of Ukraine
not protected by that State’s sovereign immunity -
Semashko Health Centre - is located in that region.
On 11 March 2019, the Arbitrazh Court of the Stav-
ropol Region recognized and ordered to enforce the
arbitral award. On 21 June 2019, the cassation court
upheld that judgment. On 21 October 2019, a sole
judge of the Supreme Court of the Russian Federa-
tion decided not to transfer the case for examination

to the Supreme Court’s Judicial Collegium for Eco-
nomic Disputes.”

3. Kolomoisky and Aeroport Belbek v. Russia;
Privatbank and Finilon v. Russia

Belbek airport near Sevastopol is an airport of
joint military-civil operation. Before 2014, it was ul-
timately controlled by Igor Kolomoisky, whose civil
airlines used the airport for flights outside Ukraine.
Since 2014, the airport has been renovated, but was
not used for civil aviation. It is expected that Belbek
airport will resume its operation for civil aviation
flights in 2021. The construction of the civil sector of
Belbek airport is planned by the federal special-pur-
pose program for the development of the Republic
of Crimea and Sevastopol. The approximate cost of
that project amounts to 1.7 billion rubles. Belbek civ-
il airport shall become a branch of the international
airport Simferopol, accepting civil flights and busi-
ness aviation. It is planned to construct a 500 square
meter building with one boarding gate. The terminal
will operate from 1 May to 30 September and will
receive up to two flights during peak hours. In 2014,
the military airport Belbek has been forcibly taken
over by Russian troops.

Privatbank was established by Igor Kolomoisky
and his business associates in 1992. Privatbank be-
came the largest commercial bank in Ukraine, in
terms of the number of clients, value of assets, loan
portfolio and taxes paid to the Ukrainian budget.
On 18 December 2016, the bank was nationalized
by the government of Ukraine to protect its 20 mil-
lion customers and to preserve financial stability in
the country. A forensic audit performed by Kroll
(an international detective agency) discovered that
the bank had been subject to large scale coordinated
fraud before nationalisation resulting in losses of at
least US$5.5 billion.

In 2014, when Crimea came under Russian con-
trol, Ukrainian banks scaled down their presence
there. However, the question remained: how can
private clients of those banks get back their depos-
its? To satisfy these debts, Russia established the
Fund for Protection of Depositors in April 2014. The
Fund took over the duty to pay compensations to the
Crimean clients of Ukrainian banks and to represent
before Russian courts their interests in collecting
debts from banks. Deposits placed with Ukrainian

1 Case No. A40-67511/2017. URL: https://kad.arbitr.ru/Card/f541a5b1-ebae-4581-83f9-461efa202274 (accessed 05.12.2020).
2 Cases No. A63-15521/2018, F08-4119/2019 and 308-EC19-17745. URL: https://kad.arbitr.ru/Card/ee150159-c578-4958-

9f65-692cf439cb71 (accessed 27.11.2020).
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banks before 2 April 2014 were subject to compen-
sation; the amount of payments did not exceed 700
thousand rubles per depositor in one bank.

Over the entire period of its work, the Fund for
Protection of Depositors has paid out 29 billion ru-
bles, said in early April 2017 the Minister of Econom-
ic Development of Crimea Andrey Melnikov, who
previously held the post of Deputy Director General
of the Russian Deposit Insurance Agency. About 219
thousand private clients received these payments by
the end of 2016.

On 25 April 2014, the Central District Court of
the Republic of Crimea transferred all the property
of the Crimean divisions of Privatbank to the Fund
for Protection of Depositors for trust management.
The Fund announced a tender for the lease of three
lots of Privatbank property: bank offices (39), ATMs
(359) and payment terminals (557). On the same day,
Privatbank posted on its website a petition addressed
to Vladimir Putin with a request to allow " Bank of
Moscow or any other Russian bank to become the
successor of Privatbank's infrastructure, assets and
liabilities in Crimea." 4.9 thousand people signed up
for that petition.

In May 2014, Privatbank filed an (ultimately un-
successful) appeal against the decision of the Crime-
an District Court to transfer the property of its offices
on the Crimea peninsula to the Fund. In April 2016,
the Fund for Protection of Depositors transferred
PrivatBanK’s previously nationalized real estate and
plots of land to the government of Crimea.

In a pair of interim awards (which remain confi-
dential) rendered on 24 February 2017 by identically
constituted arbitral tribunals (in each case: Pierre-
Marie Dupuy - chair, Daniel Bethlehem - claimants’
nominee, and Vaclav Mikulka - arbitrator chosen by
an appointing authority), hearing these two parallel
claims against Russia, certain key jurisdictional ob-
jections raised by Russia have been dismissed [Pe-
terson:2017]. In particular, arbitrators have accepted
the principle that Russia could be liable under the
BIT for the mistreatment of investors in the Crimean
Peninsula following the date when Russia de jure in-
corporated Crimea into the Russian Federation.” To
the best or our knowledge this is the first instance
where a tribunal has ruled to extend BIT protection
to circumstances such as these.

The claimants in the Privatbank and Belbek air-
port cases are represented by the law firm Hughes

Hubbard and Kaj Hober, a Swedish lawyer and an
outstanding arbitrator. Ukraine was allowed to file a
third-party submission; Ukraine was represented in
its intervention by Covington & Burling.

As in the Everest case, Russia has not appeared
to defend itself in these cases. However, in its let-
ters sent to the Permanent Court of Arbitration (the
administering authority of these cases), Russia has
contended that the “[Ukraine-Russia BIT] cannot
serve as a basis for composing an arbitral tribunal to
settle [the Claimants’ claims]” and that it “does not
recognize the jurisdiction of an international arbitral
tribunal at the [PCA] in settlement of the [Claimants’
claims]”

Despite Russia’s failure to file a statement of de-
fence, or to set out jurisdictional objections, the tri-
bunals in both the Privatbank and Belbek airport
cases decided to bifurcate their proceedings so as to
address certain jurisdiction and admissibility issues.

The tribunals have dismissed certain of the key
objections, while leaving certain other jurisdictional
questions (such as the presence of protected invest-
ments) to a later phase of the case.

In particular, the tribunals have determined that
Russia had obligations to protect Ukrainian inves-
tors in Crimea under the Ukraine-Russia BIT from
21 March 2014 onward. Although the claimants had
pushed for an earlier date, owing to earlier Russian
occupation of the territory, the tribunal pointed at
21 March 2014 - the date when Russian President
Vladimir Putin signed the federal laws incorporating
Crimea into the Russian Federation.

The arbitrators have held that the BIT protections
can be invoked by the claimants at hand in relation to
alleged mistreatment of their respective investments
in banking enterprises and a commercial airport in
Crimea.

The arbitrators have sidestepped the thorny ques-
tion as to the lawfulness of the Russian occupation
and annexation of Crimea, instead zeroing in on the
effectiveness of the occupation and the consequent
finding that Russia should be liable for protection of
Ukrainian investors in that territory.

Ukraine had intervened as a non-disputing party
in the arbitration and presented its own arguments,
including ones which portrayed the occupation as
unlawful, but ultimately effective, such that Russia
should subsequently bear the responsibility of pro-
tecting Ukrainian investors under the BIT.

3 On 21 March 2014, President Vladimir Putin signed the federal law on the ratification of the treaty on joining Crimea and
Sevastopol to Russia and a federal constitutional law on the procedure for their adherence to Russia and the transitional pe-

riod of their integration as new subjects of the Federation.
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However, the tribunal had elected to reserve
the consideration of other jurisdictional questions,
including the existence of treaty-protected invest-
ments, for the merits phase of the proceeding. These
remaining jurisdictional questions, as well as the li-
ability issues have been resolved in still-unpublished
awards rendered by the tribunals on 4 February 2019
[Peterson:2019].

Separate proceedings to assess the quantum of
the damages to be reimbursed by Russia to the claim-
ants will be held in each case. In the Privatbank case,
the claimants are seeking in excess of $1 billion for
loss of their Crimean banking operations.

4. Lugzor & Others v. Russia.

In this case, there are five claimants: 4 Ukrainian
limited liability companies (Lugzor, Libset, Ukrinter-
invest, and Aberon Ltd) and a DniproAzot, a public
joint stock company.** The case was initiated in 2015
by a group of Ukrainian investors over the alleged
expropriation of the claimants’ real estate assets lo-
cated in Crimea.

The claimants are represented by a team compris-
ing Fieldfisher LLP, and barristers Zachary Douglas
and Luis Gonzélez Garcia of Matrix Chambers. Rus-
sia relies on counsel by the Geneva office of Schel-
lenberg Wittmer (a Swiss law firm), and by Ivanyan
& Partners in Moscow.

The case is being heard by a tribunal consisting
of Donald McRae (president), Bruno Simma (claim-
ants’ appointee), and Eduardo Zuleta (appointed by
the appointing authority - Andrés Rigo Sureda, for
Russia, as Russia initially refused to participate in the
proceedings). As in the other Crimea-related cases,
Russia submitted letters in August and September
2015 stating that it did not recognise the tribunal’s
jurisdiction. The tribunal, as in the other cases, al-
lowed written submissions from Ukraine.

The tribunal has upheld its jurisdiction over the
dispute and found the claims admissible. The spe-
cialty of this case was this: having concluded the
jurisdictional hearings in July 2017, in August 2017
the tribunal informed the parties that it intended to
uphold its jurisdiction but would explain its reasons
in a final award in which it would also address Rus-
sias responsibility and any resulting compensation to
the claimants.

The tribunal’s upholding of its jurisdiction follows
in the heels of similar rulings in other Crimea-related
arbitrations. However, what is unique is the tribunal’s
decision to issue a single final award despite bifur-
cating the proceedings: in the other Crimea-related
arbitrations, separate jurisdictional decisions have
been issued.

In November 2017, the tribunal sent several ques-
tions on responsibility and quantum to the parties,
but Russia declined to submit any answers.

However, on 5 April 2019, after the tribunal invit-
ed the respondent to make comments on the claim-
ants’ costs submissions, Russia suddenly changed its
defense strategy, and decided to participate in the
proceedings. While re-emphasizing its position that
the tribunal lacked jurisdiction over the dispute, Rus-
sia stated that “[p]articipation has simply become a
practical necessity because some recent tribunal de-
cisions have gone awry on basic principles of public
international law”. As a consequence, the respondent
asked the tribunal to organize a new jurisdictional
phase in bifurcated proceedings.

On 7 June 2019, the tribunal issued its procedural
order No. 6, noting that Russia’s application was sub-
mitted at a very late stage of the proceeding, when
the tribunal was already preparing to render a final
award. Nevertheless, the tribunal allowed Russia to
make one “single, comprehensive submission on all
issues of jurisdiction, admissibility, responsibility
and quantum”. According to a press release issued
by the PCA on 28 November 2019, Russia made its
comprehensive submission on 17 October 2019%.

An untrivial move was the claimants’ applica-
tion for a security for costs. That application was
prompted by Russia’s belated (April 2019) decision
to participate in the proceeding, and its desire to
present comprehensive legal arguments after the tri-
bunal had already concluded its merits and damages
phase and requested costs submissions in the case.
The claimants protested that Russia should post se-
curity that might defray against the claimants’ legal
costs arising from this new phase. In two letters sub-
mitted in July and August 2019, the claimants asked
the tribunal to order that Russia shall bear all costs
incurred by the claimants in relation to the respond-
ent’s comprehensive submission, and they requested
that Russia post security for costs equal to €200,000.

4 See: 1A Reporter: limited liability company Lugzor v Russian Federation. URL: https://www.iareporter.com/arbitration-cases/
limited-liability-company-lugzor-v-russia/ (accessed 01.12.2020).

55 See: PCA press release: “Arbitration between limited liability company Lugzor and four others as claimants and the Russian
Federation as respondent”dated 28 November 2019, URL: https://pcacases.com/web/sendAttach/5688 (accessed 01.12.2020).
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However, on 30 August 2019, the tribunal rejected
the claimants’ security for costs application in its
procedural order No. 7 (which remains undisclosed
though) [Bohmer:2019].

Finally, the tribunal decided to appoint its own
quantum expert, who was allowed to make submis-
sions during a June 2018 hearing. In January and
February 2019, the claimants made their costs sub-
missions [Bohmer:2019].

5. Naftogaz v. Russia.

The claim is being heard by Charles Poncet (ap-
pointed by the claimants), Maja Stanivukovic (ap-
pointed on behalf of Russia by the appointing au-
thority) and Ian Binnie (chair), while the case is
administered by the PCA.*

On 1 March 2019, Ukraine’s state-owned oil & gas
major Naftogaz has announced that it prevailed on
the merits in an arbitration against the Russian Fed-
eration under the BIT.

According to the investor’s press release”, the
tribunal upheld jurisdiction over the case and found
Russia liable for the expropriation of assets formerly
owned by Naftogaz (and half-a-dozen related claim-
ants) in Crimea. After that, the tribunal turned to the
investor’s claims for $5 billion in damages. A dissent-
ing opinion accompanies the award (apparently that
of the arbitrator appointed on behalf of Russia), but
its scope is unknown.

A visual aide included in the investor’s recent
press release describes the investment as including
special permits for offshore exploration or for sub-
soil use in the Black Sea, gas pipelines, gas stocks and
supply vessels and equipment.

As in other cases arising out of its seizure of the
Crimean Peninsula, Russia did not appear before the
tribunal and contested its jurisdiction merely in a let-
ter sent to the tribunal at the outset of the case.

It remains to be seen if Russia will choose to chal-
lenge the award at the seat of arbitration, in the Neth-
erlands (Russia’s challenge to the jurisdiction of a
Swiss-seated tribunal operating under the same BIT
failed in November 2018).

Neither party has released the partial award yet.

Naftogaz (together with its co-claimants) has an-

nounced the sum of interest claimed against the Rus-
sian Federation. In a statement released on its website
on 17 February 2020, Naftogaz revealed that it had
filed its reply memorial in the latest round of submis-
sions on quantum, claiming a total of US$8 billion
(interest included), whereas the previously reported
amount of the claim was $5 billion (US).

Notably, the statement also reveals that, despite
its previous refusal to take part in the PCA-adminis-
tered arbitration, in December 2019 Russia has sub-
mitted a counter-memorial on quantum (claiming
that the claimants were entitled to no damages). This
is coherent with Russias decision to take a more ac-
tive role in a number of Crimea-related arbitrations
in which the state previously refused to participate,
as illustrated by Russia’s recent security for cost ap-
plication in Lugzor v. Russia (analysed above).

According to Naftogaz, the hearing on quantum
should have been held in The Hague in May 2020,
while the final award can be expected in mid-2021.

6. Oschadbank v. Russia.

On 26 November 2018, the tribunal comprised
of David Williams (chair), Charles Brower and Hugo
Perezcano-Diaz found Russia liable for the expro-
priation of the bank’s assets and business in Crimea.
Oschadbank was represented by Quinn Emanuel in
the arbitration proceedings.”

Russia did not originally participate in this case,
but has since then hired the law firm Foley Hoag to
make a request for revision, which is based on the
French Code of Civil Procedure (the arbitration was
seated in Paris).

The Russian government is now seeking to revise
an UNCITRAL award that ordered it to pay $1.3 bil-
lion to a Ukrainian investor — one of Ukraine’s larg-
est banks for the expropriation of its banking busi-
ness and assets in Crimea. In its application dated 19
August 2019, Russia claims that new evidence has
surfaced that should lead the tribunal to revise its
findings of jurisdiction over the Ukrainian investor’s
claims under the BIT.

Russia’s application is based on alleged evidence
that Oschadbanks investment was made before
1 January 1992, and thus was not covered by the 1998

56 See: A Reporter. Naftogaz v Russian Federation. URL: https://www.iareporter.com/arbitration-cases/naftogaz-v-russia/ (ac-

cessed 01.12.2020).

57" See: Naftogaz Group press release. URL: https://www.naftogaz.com/www/3/nakweben.nsf/0/90EBACADACIBA783C22583
B0005C7E88?0OpenDocument&year=2019&month=03&nt=News& (accessed 01.12.2020).

58 See: Naftogaz Group press release dated 17 February 2020, URL: https://www.naftogaz.com/www/3/nakweben.nsf/0/222
51098DBCB9850C2258511002C1D94?0OpenDocument&year=2020&month=02&nt=News& (accessed 01.12.2020).

% See: IA Reporter: Oschadbank v. Russian Federation, URL: https://www.iareporter.com/arbitration-cases/oschadbank-v-

russia/ (accessed 02.12.2020).
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BIT’s temporal scope. The BIT’s Article 12, in the ver-
sion used by the tribunal, provides: “This Agreement
shall apply to all investments, made by the investors
of one Contracting Party in the territory of the other
Contracting Party as of 1 January 1992

According to Russias submission, the BIT was
meant to cover investments that postdate the dissolu-
tion of the Soviet Union in December 1991, and Os-
chadbank’s Crimean branch was established before
that date, as Oschadbank was part of the former Sav-
ings Bank of the Soviet Union. Russia’s application
relies on a statement in this sense made by Ukraine,
which suggests that the investor’s home state inter-
vened in the arbitral proceedings.

This evidence only surfaced, Russia says, when
it carried out a research in Kiev in support of set
aside proceedings currently pending before the Paris
Court of Appeal. Russia further contended that Os-
chadbank hid this evidence from the tribunal and
thus committed procedural fraud, which should
warrant a revocation (“rétractation” in French) of the
award®'. Russia asks the tribunal to issue a new award
confirming its lack of jurisdiction over the case.

The tribunal’s orders and awards in this case re-
main confidential.

7. Stabil & Others v. Russia; Ukrnafta v. Russia.

In total, at least five claims under the Ukraine-
Russia BIT have been brought to arbitration by com-
panies controlled by a Ukrainian oligarch, Igor Kolo-
moisky. Stabil case is one of them®. Mr. Kolomoisky
served until recently as the governor of the Dnipro
(former Dnepropetrovsk) province of Ukraine, and
has been in the news frequently in relation to his
backing of a private militia that was mobilized to de-
fend parts of Eastern Ukraine’s from Russian-backed
forces and “rebels”

Stabil's and Ukrnaftas arbitrations relate to the
nationalisation of the claimants’ network of petrol
stations and other associated assets (including con-

venience stores and equipment at the stations, asso-
ciated permits and licences, and the companies’ offic-
es). The claimants allege that the nationalisation was
a result of their association with Mr. Kolomoisky.®*

The claimants are represented by Hughes Hub-
bard & Reed LLP. In both cases (Stabil LLC and Oth-
ers v. Russia; PJSC Ukrnafta v. Russia), the claimants
nominated former U.S. Government official Daniel
M. Price as the arbitrator. Since Russia defaulted on
appointing an arbitrator, the PCA designated Singa-
pore-based arbitrator Michael Hwang as the appoint-
ing authority. In turn, Mr Hwang then appointed
Brigitte Stern as Russia’s arbitrator. Subsequently, Mr.
Price and Ms. Stern agreed on Swiss arbitrator Ga-
brielle Kaufmann-Kohler as the chair of those both
arbitral proceedings.

Both cases relate to the alleged expropriation of
petrol stations throughout Crimea, following Russia’s
2014 takeover of that territory. On 27 June 2017, two
identically-constituted tribunals rendered interim
awards dismissing all objections to jurisdiction in
parallel proceedings brought under the BIT.

As in other Crime-related cases, Russia has re-
fused to participate in the arbitration proceedings
on these two cases, claiming that the investments at
issue do not fall under the protection of the BIT. So
far, this position has not found legal support in the
decisions rendered by arbitral tribunals. Similarly,
the arbitrators in both cases at hand held that pro-
tection under the BIT extends to Ukrainian inves-
tors in the Crimean Peninsula from the date when
Russian President signed federal laws incorporating
Crimea into the Russian Federation. Moreover, the
two tribunals — whose rulings are essentially identi-
cal (apart from differences in the factual description
of the two claims) — found no indication that the
scope of the treaty was limited to investments that
were made, from the beginning, in Russian territory.

The awards (which currently remain unpub-
lished) follow closely in the footsteps of earlier

€ An online translation of the BIT, available on the UNCTAD website, contains different language: “This Agreement shall ap-
ply to all investments carried out by the investors of one Contracting Party on the territory of the other Contracting Party,
as of 1 January 1992 See: UNCTAD. URL: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-
files/2233/download (accessed 03.12.2020).

' Recently, a claimant successfully obtained such a rétractation under French law, in the case Slim Ben Mokhtar Ghenia v. Libya
(detailed information unavailable).

62 The other cases are: Igor Kolomoisky and Aeroport Belbek LLC v. Russia, PCA Case No. 2015-07, URL: https://pca-cpa.org/en/
cases/123/ (accessed 01.12.2020); Privatbank and Finilon v. Russia, PCA Case No. 2015-21, URL: https://pca-cpa.org/en/news/
pca-press-release-jsc-cb-privatbank-and-finance-company-finilon-lic-v-the-russian-federation/ (accessed 01.12.2020); PJSC
Ukrnafta v. Russia, PCA Case No. 2015-34, URL: https://pca-cpa.org/en/cases/121/ (accessed 01.12.2020); and Everest Estate
LLC and others v. Russia, PCA Case No. 2015-36, URL: https://pca-cpa.org/en/cases/133/ (accessed 01.12.2020).

6 See: IA Reporter: Stabil and others v Russian Federation. URL: https://www.iareporter.com/arbitration-cases/stabil-and-
others-v-russia/ and https://www.iareporter.com/arbitration-cases/ukrnafta-v-russia/ (accessed 01.12.2020).
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Crimea-related rulings (e.g. in the Everest Estate v.
Russia case) [Hepburn, Kabra:2017]. Like the Ever-
est Estate and other Crimea-related cases, Russia de-
clined to participate in the arbitrations, but submit-
ted letters in August and September 2015 stating that
it did not recognise the tribunals jurisdiction. The
letters were treated as stating Russia’s jurisdictional
objections.

The UNCITRAL-rules tribunal, as in the oth-
er cases, also allowed written submissions from
Ukraine, but a request to make oral submissions was
declined. The claimants were permitted to submit the
February 2017 jurisdictional decisions in the Privat-
bank and Belbek cases and the April 2017 jurisdic-
tional decision in the Everest Estate case.

Given the factual and legal commonalities be-
tween the two cases, the tribunal ruled in Decem-
ber 2015 that proceedings in the two cases would be
coordinated to avoid duplication and unnecessary
costs. Accordingly, jurisdictional hearings were held
jointly in July 2016, and the claimants were allowed
to file a single post-hearing brief for both cases.

In a brief preliminary analysis, the tribunal re-
ferred to problems created by Russia’s non-appear-
ance in the case. It noted that, despite Russia’s ab-
sence, it nevertheless had a duty to satisfy itself that it
had jurisdiction in the case. This could include appli-
cation of the principle of iura novit curia, requiring
the tribunal to apply the law on its own motion even
without arguments from the parties (as long as due
process considerations were still satisfied).

Furthermore, as in other cases where both Ms.
Kaufmann-Kohler and Ms. Stern have sat together
on the tribunal (such as Quiborax v. Bolivia®*), the
award includes a paragraph setting out Ms. Kauf-
mann-Kohler’s view that tribunals should ordinarily
follow consistent case-law precedents “absent con-
trary grounds” - and a dissenting footnote from Ms.
Stern clarifying her own view that cases must instead
be considered “independently of any apparent juris-
prudential trend”.

The claimants primarily argued that the BIT’s ter-
ritorial scope extends to the entire territory under a
State’s control. In the claimants’ view, Russia’s de facto
control over Crimea entitled Ukrainian investors to
seek the BIT’s protection for their Crimean invest-
ments.

The arbitral awards on these two cases are of in-
terest as they may set a precedent for subsequent

awards in similar cases, in particular in the following
aspects:

- Effective control doctrine;

- Territorial application of the BIT (and even-
tually other international treaties) in the Russian-
Ukrainian context;

- Relevance and significance of unilateral dec-
larations;

- Application of the BIT ratione temporis; and

- Application of the BIT ratione personae.

Effective control doctrine.

Noting the claimants’ argument, the tribunal first
declared that in its limited mandate of determin-
ing jurisdiction under the BIT, it was not required
to comment on the legality of Russia’s occupation of
Crimea. Instead, the tribunal was satisfied that Rus-
sia had established effective control over Crimea
through a combination of physical and legal acts,
including by physically occupying Crimea in Feb-
ruary 2014, by formally incorporating Crimea into
Russia under federal laws enacted in March 2014 and
by adopting a constitution for Crimea, and also by
repeatedly emphasizing in domestic Russian legisla-
tions that Crimea was an integral part of its territory.
The tribunal was also persuaded by Ukraine’s own
acknowledgment that Crimea was under Russia’s oc-
cupation and effective control.

Territorial application of the BIT.

Turning next to the territorial scope of the BIT,
the tribunal engaged in a detailed interpretative ex-
ercise to conclude that the BIT’s protection extended
to the entire territory under Russia’s effective control,
whether lawfully occupied or not.

Applying the rules of interpretation under the
VCLIT, the tribunal first found that the ordinary
meaning of the term “territory” was sufficiently
broad to cover the entire territory under Russia’s
control. Several reasons supported this conclusion,
the first being that English, Russian and Ukrainian
legal dictionaries defined territory without reference
to the principle of sovereignty.

Secondly, the tribunal noted that the BIT applied
to all territory including the states” exclusive econom-
ic zones and continental shelves “defined in accord-
ance with international law”. In the tribunal’s view,
this latter phrase was used in the BIT only to deci-
pher the extent of the two states” exclusive economic
zones and continental shelves, but did not qualify
the term “territory”. The tribunal confirmed its con-

% Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplun v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2.

URL: https://www.italaw.com/cases/885 (accessed 01.12.2020).
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clusion by noting that the phrase only appeared in
investment treaties that Russia had concluded with
states having maritime borders with Russia.

Thirdly, the tribunal noted that the two states
had tied the definition of territory to sovereignty in
other investment treaties, but had not done so in the
Russia-Ukraine BIT. Declarations by both Russia and
Ukraine that Crimea was part of Russian territory
were also found relevant.

Additionally, the tribunal looked to the VCLT’s
Article 29, under which a treaty is presumed to apply
to a state’s “entire territory”. Citing the Everest Estate
and Belbek cases, the tribunal noted that “entire ter-
ritory” under Article 29 was not limited to territory
under a state’s lawful occupation. Finding no evi-
dence of a contrary intention in the Russia-Ukraine
BIT, the tribunal declared that the BIT’s territorial
scope therefore extended to Crimea.

Focusing next on a contextual interpretation,
the tribunal noted that other provisions of the BIT
linked the meaning of territory to a state’s ability to
legislate in a particular area. Russia was the only state
with the effective ability to legislate in Crimea and
had, in fact, made extensive use of this prerogative,
the tribunal said.

Approaching the issue teleologically (similar to
the Everest Estate case), the tribunal next stated that
the BITs two-fold object and purpose - to enhance
economic operation and to safeguard foreign invest-
ments — did not permit a restrictive interpretation
of the BIT which “would exclude investments that
ended up being located on a Contracting State’s terri-
tory as the result of that State’s territorial expansion”
The tribunal reasoned that it would be incompatible
with the BIT’s purpose to “leave without protec-
tion foreign investments on a territory over which a
State exercises exclusive control [...] particularly in
circumstances where that State is not only the main
beneficiary-State of these investments but also the
only State in a position to protect foreign invest-
ments”.

The tribunal buttressed its conclusion by citing
Sanum v. Laos® (on which Ms Stern also sat), in
which an UNCITRAL tribunal similarly held that ex-
tending the China-Laos BIT to Macao was perfectly
compatible with that BIT’s object and purpose.

Relevance and significance of unilateral declara-
tions.

Finally, turning to a good faith interpretation of
the treaty, the tribunal stated that good faith prevent-
ed Russia from “blowing hot and cold”: Russia could
not claim territorial control over Crimea and simul-
taneously deny BIT protection to Ukrainian invest-
ments there. Such an approach would be contrary to
the good faith principle of consistency, the tribunal
said. Drawing support from the International Law
Commissions 2006 Guiding Principles Applicable
to Unilateral Declarations of States,*® as well as the
Nuclear Tests case of the ICJ,% the tribunal held that
Russia’s repeated unilateral public declarations that
Crimea is part of its territory gave rise to legal obli-
gations which could be relied upon by third parties.

Application of the BIT ratione temporis.

In its letters, Russia appeared to object to the
tribunal’s jurisdiction because the claimants’ invest-
ments were made in Crimea before it became part of
Russian territory.

As a preliminary matter, the tribunal held that
the claimants had met the only temporal condition
in the BIT’s Article 12 - their investments were made
after 1 January 1992 (the date of dissolution of the
Soviet Union).

Engaging with Russias objection, the tribunal
declared that the BIT imposed no requirement that
an investment be made in the territory of the other
State ab initio. For the tribunal, a combined reading
of Article 12 and the definitions of “investment” and
“territory” in Article 1 of the BIT suggested this con-
clusion.

Firstly, the tribunal referred back to its conclusion
that Russia’s territory under the BIT encompassed
Crimea and that Ukrainian investments in Crimea
were to be protected by Russia under the BIT from
the date of Russias incorporation of Crimea into its
territory.

Secondly, the tribunal concluded that the defini-
tion of investment set a geographical and not a tem-
poral limitation on the making of an investment.
To support this conclusion, the tribunal pointed to
certain requirements in the definition of investment,
such as the duty to comply with host state legislation.
The tribunal reasoned that the legality of an invest-

¢ Sanum Investments Limited v. Lao People's Democratic Republic, UNCITRAL, PCA Case No. 2013-13. URL: https://www.
italaw.com/cases/2050 (accessed 04.12.2020).

€ UN General Assembly International Law Commission: Guiding Principles applicable to unilateral declarations of States ca-
pable of creating legal obligations, with commentaries thereto, adopted in 2006. URL: https://legal.un.org/ilc/texts/instru-
ments/english/commentaries/9_9_2006.pdf (accessed 04.12.2020).

¢ International Court of Justice: Case of Nuclear Tests (Australia v. France), Judgement dated 20 December 1974. URL: https://
www.icj-cij.org/en/case/58/judgments (accessed 30.11.2020).
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ment could only be tested under a host state law if
the state exercised control over the area in which the
investment was made.

Application of the BIT ratione personae.

The next issue was the question of personal juris-
diction over the claimants. The tribunal held that it
had to determine two questions: whether the claim-
ants were “‘competent” to make the investments, as
required by the BIT; and the time at which this com-
petence must be assessed.

On the first question, the tribunal held that com-
petence was tantamount to having legal capacity un-
der the laws of the home state. This was swiftly held
satisfied under Ukrainian law.

Turning then to the question of timing, the tribu-
nal mused that in light of the situation’s specificity,
competence could be determined at one of two times
- at the time of making the investment, or at the time
of Crimea’s incorporation into Russia.

However, the tribunal side-stepped a ruling on
this question, holding instead that the claimants
were competent to make the investments at both
times. Additionally, the tribunal also held that sanc-
tions imposed on Russia had no bearing on this
question, as they were imposed after (and not on the
date when) Russia took control of Crimea.

The final issue before the tribunal was whether
the investments had been lawfully made. Reverting
to the question of timing, the tribunal first asked
whether legality should be assessed at the time when
the investment was initially made (i.e. under Ukrain-
ian law) or when Russia took control of Crimea (i.e.
under Russian law).

To the tribunal, the relevant time for assessing
legality was the date on which the investment came
under the treaty’s protection. The tribunal found this
date to be 21 March 2014, when the federal laws in-
corporating Crimea into Russia were signed by the
Russian president.

Following this conclusion, the tribunal confirmed
that the investments were lawfully made under Rus-
sian law, holding that Ukrainian investments could
continue operations under transitional laws, that
the requirement to re-register as a Russian company
after the transition period did not affect rights dur-
ing the transition period, and that the investments

qualified as foreign investments within the meaning
of pre-existing Russian laws.

Thus, the tribunal therefore upheld jurisdiction
in the two cases, which will now continue to the mer-
its phase. No costs order was made at this phase of
the proceedings.

Russia’s efforts to set aside the awards on juris-
diction.

Although Russia has not participated in these ar-
bitral proceedings, it has since moved to set aside the
awards at the seat of arbitration in Switzerland. In so
doing, Russia also asked the Swiss court to stay the
ongoing arbitral proceedings - which are slated to
see hearings on the merits in February of 2018.

The Swiss Federal Tribunal68 has first decided a
cross-application by the investors seeking a security
for costs order from the Russian Federation. In its
ruling handed down on 23 November 2017, the Swiss
court decided on the investor’s demand that Russia
post a guarantee to cover any damages or costs ac-
cruing because of the set aside proceedings. The Fed-
eral Tribunal ultimately dismissed that request, after
finding that Russia could rely on The Hague Conven-
tion of 1 March 1954 on Civil Procedure that shields
nationals of state parties from such requests in the
courts of other state parties (both Russia and Swit-
zerland are state parties)®. The Federal Tribunal also
declined Russia’s request for provisional measures
suspending the arbitral proceedings.

On 16 October 2018, the Swiss Federal Tribunal
declined Russia’s request to annul both awards on
jurisdiction rendered of the arbitral tribunal in both
cases. Notably, the Federal Tribunal considered that
the territorial scope of the BIT was “dynamic”, and
that the relevant territory did not have to be Russian
at the time of the investment, but only at the time
of the alleged breach of the BIT. Hence, the Federal
Tribunal refused to set aside the two jurisdictional
awards, and it ordered the Russian Federation to bear
the costs of the proceedings, as well as the investors’
expenses.

In its decisions, the Federal Tribunal also rejected
Russia’s petition to consolidate the two cases, consid-
ering that the parties to the two disputes were differ-
ent, and that the tribunal had rendered two different
awards on jurisdiction. However, the reasoning of

% According to Swiss procedural law, applications to set aside an arbitral award rendered in Switzerland shall be considered
by the Swiss supreme court - the Federal Tribunal. This guarantees consistency and uniformity of application and interpreta-
tion of the local court practice dealing with such applications. Article 389 of the Code of Civil Procedure of Switzerland. URL:
https://www.admin.ch/opc/fr/classified-compilation/20061121/index.html (accessed 01.12.2020).

% Swiss federal tribunal, case No. 4A_396/2017, resolution dated 23 November 2017. URL: https://www.bger.
ch/ext/eurospider/live/fr/php/aza/http/index.php?highlight_docid=aza%3A%2F%2Faza://23-11-2017-4A_396-
2017&lang=fr&zoom=_&type=show_document (accessed 01.12.2020).

Moscow Journal of International Law « 4 . 2020

141



OB30P CYOAEBEHOW MPAKTUKN

W.B. Paukos, E.W. PaukoBa

the Federal Tribunal is identical in the two cases, ex-
cept for the summary of the facts and ruling on costs.

Before turning to Russia’s jurisdictional argu-
ments, the Federal Tribunal outlined the scope of
its review of the awards under the Federal Statute
on Private International Law (PILA). According to
the court, an award on jurisdiction is a “preliminary
award” in the sense of PILA article 190(1)(3), and
can therefore only be set aside under specific cir-
cumstances (in particular, when the arbitral tribunal
wrongly accepted jurisdiction over the dispute). Arti-
cle 190(1)(2)(b) of PILA states that an arbitral award
may be annulled “if the arbitral tribunal wrongly ac-
cepted or declined jurisdiction”

The Federal Tribunal added that it could only
consider arguments advanced by the petitioner (i.e.
Russia), and that it could not review any factual de-
terminations made by the arbitral tribunal. In par-
ticular, the Federal Tribunal reasoned that it could
not consider any factual arguments that had not pre-
viously been submitted to the arbitral tribunal.

As a consequence, the Swiss court considered that
two factual arguments submitted by Russia which
had not been raised in the arbitration proceedings
were outside the scope of its analysis:

(i) that Russia and Ukraine agreed that the BIT
was not applicable to Crimea or to the city of Sevas-
topol and

(ii) that Ukraine had no intention to offer pro-
tection under the BIT to Russian investors originat-
ing from Crimea.

Russia first argued that the territorial scope of the
BIT only encompassed the territory of the two par-
ties to the BIT at the time when the treaty was con-
cluded (in 1998). Since Crimea and Sevastopol were
part of Ukraine at that time, the territorial scope of
the BIT did not extend to Crimea as a Russian terri-
tory.

The Federal Tribunal rejected this argument. In
particular, the Swiss court agreed with the arbitral
tribunal’s approach, interpreting the BIT in light of
general rules of public international law. Thus, the
arbitral tribunal could validly find that Article 29
VCLT indicated a “dynamic” approach to the terri-
torial application of the BIT, and conclude that the
BIT applied to a territory acquired by Russia after the
treaty was concluded.

The Swiss court added that Russia failed to sub-
mit any convincing argument supporting its “static”
interpretation of the territorial scope of the BIT. The
Federal Tribunal also rejected Russia’s argument that
the parties to the BIT should have concluded a spe-
cial agreement regarding the application of the BIT
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to Crimea when the peninsula was annexed by Rus-
sia in March 2014.

The Swiss court dedicated a major part of its
analysis to Russias second jurisdictional objection.
Russia argued that the claimants’ assets in Crimea
did not fulfill the definition set out in the BIT since
article 1(1) of the BIT defined ‘investments’ as “assets
[which are] invested by an investor of one Contract-
ing Party in the territory of the other Contracting
Party”. In particular, Russia submitted that the arbi-
tral tribunal failed to consider the “temporal” and the
“spatial” elements of the term ‘investment.

The Federal Tribunal declined that argument as
well. The Swiss court noted that the arbitral tribunal
rightly applied Article 31 VCLT to the definition of
the term ‘investment’ in the BIT.

The Swiss court first reasoned that the ordinary
meaning of Article 1(1) of the BIT did not allow a
conclusion that the BIT only protected Ukrainian in-
vestments originally made in Russian territory.

The court further found irrelevant Russia’s reliance
on the interpretation of the term ‘investment’ found
in an (unidentified) arbitral award rendered under
the Energy Charter Treaty (ECT), considering that
there was no doctrine of precedent in international
investment arbitration, and that different treaties
confer different meanings to the term ‘investment’

The Federal Tribunal next turned to the context
of article 1(1). According to the Swiss court, a com-
parison between article 1(1) of the BIT (referring to
assets that are “invested” in the territory of the re-
spondent State) and article 12 of the BIT (stating that
the treaty shall apply to any investment “made [...] in
the territory of the other Contracting state on or af-
ter 1 January 1992”) led to the conclusion that article
1(1) did not contain any temporal restriction.

The Federal Tribunal added that Russia’s argu-
ment reflected an outdated conception of invest-
ments as simple cross-border transactions, and
which was in contradiction to the broad definition of
the term ‘investment’ in article 1 of the BIT.

The Swiss court also considered that the object
and purpose of the BIT was to promote and protect
investments, and rejected Russia’s argument that a
“good faith” interpretation of the BIT should lead to
the denial of treaty protection to investments made
by Ukrainian nationals in Crimea before the annexa-
tion. To the contrary, according to the Swiss court,
Russia’s interpretation of the BIT would lead to a ter-
ritorial and temporal restriction of the scope of the
treaty brought about by the respondent State, which
would contradict the principle of good faith as well
as the object and purpose of the BIT.
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The Federal Tribunal concluded that the claim-
ants’ assets were ‘investments’ in the sense of the BIT
despite the fact that Crimea was a Ukrainian terri-
tory at the time of the investment.

Finally, Russia also contested the jurisdiction of
the arbitral tribunal on the basis that the claimants
were not ‘investors’ in the sense of the BIT.

The Swiss court noted that Russia did not chal-
lenge the claimants’ link with Ukraine, but based its
argument only on the allegation that the claimants
never made a protected investment in Russia. Con-
sidering that it had already found that the claimants
had made a protected investment, the Federal Tribu-
nal rejected Russia’s third argument.

Noting that Russia’s request had been rejected in
its entirety, the Federal Tribunal ordered Russia to
pay the costs of the court proceedings in the amount
of 110,000 Swiss Francs in the case of Stabil LLC and
Others, and in the amount of 115,000 Swiss Francs in
the case of PJSC Ukrnafta.

The court also ordered Russia to pay compensa-
tion for the proceedings in the amount of 160,000
Swiss Francs to Stabil LLC and Others, and compen-
sation in the amount of 165,000 Swiss Francs to PJSC
Ukrnafta.

Outcome of the arbitration cases.

As to the merits of the case, while neither final
award has been released, Ukrnafta has confirmed
certain details in a public statement”. (The Stabil
case had broadly the same outcome.) In both cases,
the unanimous tribunal held Russia liable for an ex-
propriation under Article 5 of the BIT. In so doing,
the tribunal saw no need to rule on other claims for
treaty breach made by the respective claimants.

In the Ukranafta case, the claimant was awarded
some $44.4 million (US), as well as $5.5 million in
accrued interest to date, and a further $3.5 million
in costs.

In the Stabil case, the claimants were awarded
$34.5 million in base compensation, and then a simi-
lar total sum for interest and costs.

Thus, Russia’s liability arising out of the two cases
approaches$100 million (US).

Attempts to set aside the awards on the merits.

On 16 December 2019, in two recent decisions,
the Swiss Federal Tribunal found that Russia could
not raise corruption allegations to set aside the final
awards in both cases — Stabil & Others and Ukrnaf-
ta — since those allegations had not previously been
submitted to the arbitral tribunal. The Federal Tribu-

nal also rejected Russia’s argument that the dispute
concerned the status of the Crimea peninsula, which
was not arbitrable.

This time, the Federal Tribunal was composed
of judges Christina Kiss, Fabienne Hohl, and Mar-
tha Niquille, who also sat on the tribunal which ren-
dered the October 2018 decisions. However, the two
other judges who sat on the October 2018 tribunal,
Kathrin Klett and Marie-Chantal May Canellas, were
not involved. (Ms. Klett dissented from the tribunal’s
October 2018 decisions.)

In the Swiss proceedings, the Ukrainian com-
panies were represented by Lalive. Russia relied on
counsel by Schellenberg Wittmer.

Russia argued that the 2019 merits awards must
be set aside for two reasons:

o Igor Kolomoisky, a beneficial owner of the
Ukrainian claimant companies, had allegedly ac-
quired his wealth through fraudulent schemes and
corruption, and that this warranted the annulment
of the award; and

o  the awards must be annulled since the dis-
pute related to the status of the Crimean Peninsula
and was therefore not arbitrable before an investor-
state tribunal, as Article 13 of the BIT reserved such
matters for the contracting states.

Regarding the respondent’s first argument, the
Federal Tribunal first set out a number of principles
under the Swiss arbitration law. In particular, the
court stressed that the set-aside procedure must be
distinguished from an appeal, that the Federal Tri-
bunal did not have the power to review any factual
determinations made by the arbitral tribunal, that
the applicant was not allowed to substantially sup-
plement its challenge in its reply, and that the appli-
cant must rely on grounds for annulment which were
explicitly mentioned in Article 190(2) of PILA.

The court reasoned that Russia disregarded these
principles when it sought to rely on a number of be-
latedly-submitted documents in order to support its
contention that Mr. Kolomoisky had allegedly been
involved in acts of corruption and fraud.

In addition, the Federal Tribunal stressed that
Russia refused to participate in the arbitral proceed-
ings, and that it therefore deliberately chose not to
raise these allegations before the arbitral tribunal. As
in other Crimea-related proceedings, Russia refused
to participate in these two arbitration proceedings.
However, more recently, Russia opted for a different
strategy, as it belatedly decided to participate in an-

70 See: Ukrnafta press release dated 16 April 2019. URL: https://www.ukrnafta.com/en/ukrnafta-defeats-russian-federation-in-

an-international-arbitration-tribunal (accessed 01.12.2020).

Moscow Journal of International Law « 4 . 2020

143



OB30P CYOAEBEHOW MPAKTUKN

W.B. Paukos, E.W. PaukoBa

other Crimea-related arbitration (e.g. Lugzor & Oth-
ers v. Russia).

Thus, the Federal Tribunal concluded that Rus-
sias allegations could not be heard for the first time
in these set-aside proceedings. Russia’s further argu-
ment that the award violated Swiss public policy be-
cause of Mr. Kolomoisky’s alleged wrongdoing was
therefore also unfounded, the judges held.

Turning to Russia’s second argument, the Federal
Tribunal reasoned that the dispute did not concern
the status of Crimea under the BIT, but merely the
Ukrainian companies’ claims for damages. Thus, ac-
cording to the Swiss court, the claims were “of finan-
cial interest” and therefore, according to PILA Arti-
cle 177(1), could be submitted to arbitration.

The Federal Tribunal added that, in reality, Russia
was once again contesting the findings of the 2017
jurisdictional awards, which had already been up-
held by the Swiss court in its October 2018 decisions.
Thus, the Federal Tribunal declined to examine this
question anew, merely pointing out again that the ar-
bitral tribunal could validly decide that, as of 2014,
Crimea was part of Russias territory for the purpose
of the BIT’s temporal application.

Noting that Russia had not prevailed in its set-
aside applications, the Federal Tribunal reckoned
that it must bear the costs of the two set-aside pro-
ceedings (amounting to CHF 190,000 total), and also
compensate the Ukrainian companies for their legal
costs (CHF 285,000 total).

8. Ukrenergo v. Russia.

As compared to the cases described in the previ-
ous section, little is publicly known about the case
at hand.”" On 27 August 2019, Ukrenergo, an Ukra-
nian state-owned energy company, commenced

an arbitration against Russia under the BIT [Hep-
burn:2019]. The company is seeking compensation
for the alleged seizure by Russia of its trunk power
grids in Crimea and Russia’s alleged failure to grant
“full-fledged and unconditional legal safeguards” in
accordance with the BIT.

Ukrenergo has recently revealed that an arbi-
tral tribunal is in place to hear its claims against the
Russian Federation under UNCITRAL Arbitration
Rules. In its press release dated 31 July 20207 the
claimant disclosed that the tribunal is composed of
American arbitrator Brian King (claimant’s nomi-
nee), Gabriel Bottini (respondent’s nominee) and
Lawrence Collins (chair).

The claimant also revealed that the tribunal re-
jected Russia’s request for leave to apply for a bifur-
cation of the proceedings at this stage. The tribunal
will decide on the procedural calendar (including on
the bifurcation of the proceedings) once the claimant
files its statement of claim.

Ukrenergo is relying on counsel from Lalive. Rus-
sia is represented by Ivanyan & Partners.

Conclusion

Like in the Arctic Sunrise arbitration, Russia ini-
tially decided not to participate in the arbitration
proceedings instituted by Ukrainian investors in
connection with taking of property in Crimea. This
is not the first time our home country did so: another
notorious example is the Lena Goldfields arbitration
in 1930s.”” There was only one reason for Russia’s
non-participation in those international investment
arbitration proceedings related to Crimea: Russia’s
fear that the arbitral tribunals will assess whether,
under international law, the taking over of Crimea is

71 See: IA Reporter: Ukrenergo v Russian Federation. URL:https://www.iareporter.com/arbitration-cases/ukrenergo-v-russia/
(accessed 01.12.2020).

72 See: Ukrenegro press release dated 31 July 2020. URL: https://ua.energy/21688-78/international-arbitral-tribunal-starts-
proceedings-on-the-loss-of-ukrenergo-s-assets-in-crimea/ (accessed 01.12.2020).

73 Arthur Nussbaum, Arbitration Between the Lena Goldfields Ltd. and the Soviet Government, 36 Cornell L. Rev. 31 (1950)
Available at: http://scholarship.law.cornell.edu/clr/vol36/iss1/2 (accessed 01.12.2020). In the Lena Goldfields case, the Soviet
Government, in its answer of 25 February 1930, agreed without qualification to the submission of the claims to arbitration, it-
self setting forth further issues by way of defense and counterclaim. Moreover, the Soviet Government appointed Dr. Chlenow
as its arbitrator, agreed upon Professor Stutzer as the chairman, and requested him to fix the hearing for 9 May 1930. These
measures of the Government amounted to a binding, that is, irrevocable, admission of the tribunal's competence over Lena's
claims made known to the Government. However, later on, the Soviet Government not only failed to appear at the hearing,
but also prevented an arbitrator it had initially appointed — Dr Semyon Borisovich Chlenow (1890 - shot on 3 June 1937) - to
participate in the arbitration proceedings. Dr Chlenow was Chief Legal Adviser under the People's Commissariat for Foreign
Trade and a Professor of International Law. He has been arrested in August 1936 on charges of counter-revolutionary terror-
ist activities. In March 1991 he was rehabilitated "for lack of corpus delicti". In 1919, Chlenow published a brochure (about 90
pages) called ‘Moscow okhranka and its secret employees. According to the Commission for the provision of a new system’
(in Russian:'MockoBCKas OxpaHKa 1 eé ceKpeTHble coTpyAHMKU. Mo faHHbIM Kommccnmn no obecneyeHmio HoBoro cTpos’). The
brochure contained lists of employees of the Guard Division (okhranka, kind of secret service) of the Tsarist Russia police.

MockoBcKuin XXypHan mexpayHapogHoro npasa < 4 « 2020

144



llia V. Rachkov, Elizaveta |. Rachkova

REVIEW OF JUDICIAL PRACTICE

lawful. Because the arbitral tribunals typically consist
of the representatives of the Anglo-Saxon / European
doctrines of international law which are ‘hostile’ to
the Russian official doctrine (i.e. that the people of
Crimea exercised its right to self-determination),
such tribunals may well decide that the taking over
of Crimea was contrary to Russia’s obligations under
international law.

Anyway, when deciding not to participate in the
arbitration proceedings, Russia placed itself in a very
fine society: China did not participate in the South
China Sea case (Philippines v. China; final award
rendered on 12 July 2016), US refused to participate
in the merits phase of the Military and Paramilitary
Activities in and Against Nicaragua (Nicaragua v.
United States) case before ICJ; Israel has chosen not
to participate in the proceedings before IC] on the
advisory opinion in the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory case. The problem with non-participating
is that the respondent deprives himself of the oppor-
tunity to be heard by the tribunal. If the respondent
raises objections at a later stage, this may be too late,
as the arbitral tribunals rules in some of the 10 cases
analysed above.

However, the arbitral tribunals elegantly bypassed
the tricky question of whether or not the taking over
of Crimea constitutes annexation and/or whether it
was contrary to international law, by stating that this
question is not arbitrable at all. Once Russia realized
that this danger did not materialize, it started to not
simply object, by submitting relatively concise letters
to the arbitral tribunals, against the jurisdiction of
those tribunals (as Russia did before), but also to use
all possible endeavors to:

- challenge the jurisdiction of those tribunals;

- request the bifurcation of the proceedings;

- raise arguments on why the claim shall be
dismissed on the merits;

- explain why the quantum shall be as low as
possible;

- attack the awards in the course of set-aside
proceedings;

- avoid enforcement of the awards, also using
‘proxy wars’ (e.g. enforcement of the arbitral award
in the Tatneft v. Ukraine case).

At the first glance, these tactics is wise and ef-
ficient, but in a longer run they turn out not to be
that wise and efficient at all. First, it would be fair to

compensate a nationalized / expropriated owner. So
why shall the State spend so many efforts in trying to
defend a non-defendable position? No information
is available whether anyone conducted a cost/benefit
analysis of engaging in lengthy arbitration proceed-
ings which trigger high expenses for the State and
the taxpayers. (The question is of course what is the
adequate amount of compensation.) Second, such
behaviour may threaten conservative foreign inves-
tors who may be willing to invest in our country, if
no such investment arbitration cases were brought.
In the light of overall negative publicity surround-
ing Russias international relations, why should the
State create, by its deliberate actions, an additional
point of tension for years? Third, the findings of the
arbitral tribunals in the Crimea-related cases may
be dangerous also in the context of other disputes in
which Russia is involved. For instance, based on the
effective control doctrine, investors whose property
was taken in so-called Donetsk and Luhansk People’s
Republics (on in other territories de facto controlled
by Russia, such as — as ECHR found couple of times
already - Abkhazia, South Ossetia, Transnistria) by
the local authorities, may also sue Russia on the ba-
sis of BITs, although these territories are not part of
Russia (yet).

As to Russia’s position on confidentiality in in-
ternational investment arbitration is expressed in its
Statement on specific initiatives within the frame-
work of UNCITRALs Working Group III in relation
to the reform of investment arbitration™. “10. Cur-
rently, participants in proceedings may select the
procedural rules applicable to examination of the
dispute, determine whether the proceedings will be
confidential and whether they should include a dis-
closure phase, choose the language of the proceed-
ings and determine the place and format of the ar-
bitration”

However, we see contradiction in Russia’s posi-
tion in the Statement as compared to its behaviour in
reality. In this Statement, the right to select arbitra-
tors is protruded as a crucial advantage of the exist-
ing system of resolution of disputes between foreign
investors and host states: “6. The direct involvement
of the parties to a dispute in the selection of decision
makers enables the parties to take into account many
factors that are important to them. This ultimately
determines the degree of confidence among parties
to disputes, and among the wider public, in the arbi-

74 See: Statement of the Russian Federation on specific initiatives within the framework of UNCITRAL in relation to the reform
of investment arbitration dated 2019. URL: https://documents-dds-ny.un.org/doc/UNDOC/LTD/V20/001/55/PDF/V2000155.

pdf?OpenElement (accessed 01.12.2020).
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tration mechanism for dispute resolution” However,
as we can conclude from the analysis above, in the
majority of Crimean cases, at least at the outset, Rus-
sia rarely used this opportunity and joined the pro-
ceedings after the tribunal had been formed.

Finally, as regards potential recognition and
enforcement of anti-Russia arbitral awards in the
Crimea-related (and other) cases, in July 2020,
amendments to the Constitution were adopted. Ac-
cording to them, the Constitutional Court of the
Russian Federation shall decide whether a decision
of a foreign or international (interstate) court, a for-
eign or international arbitration court (arbitration)
imposing obligations on the Russian Federation
shall be executed, if such decision contradicts the
foundations of public order of the Russian Federa-
tion (Article 125 para. 51). According to Article 79
(last sentence) of the new version of the Russian
Constitution, decisions of interstate bodies adopted
on the basis of the provisions of international trea-
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