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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuin XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA Pa3IyHbIX TOYEK 3peHuA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHeHNA HOPM COBPEMEHHOIO MeXAyHapOoA4HOro rnpaea. )KypHan HauesieH Ha KoHCconuaauno TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apy6exKHYI0 HayKy MeXAyHapO[HOro Nnpaea B ee NporpecCMBHOM Pa3BUTUM 1 NMO3UTUBHOM BO3AENCTBIM Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B xypHane

ny6nmnKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

AnekcaHpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbli topucT Poccuiickon Oepepaumy, [LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKWMIN roCcyAapCTBEHHbIV MHCTUTYT MeXAYHAPOHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Pocculickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadefpbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapPOLHbIX OTHOLWeHW (YHuBepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

BbaxTuap Pancosnuy TY3MYXAMEOB

3acnyxeHHbii opucT Poccuitckon Oepepaumnm, KaHAUAAT IOPUANYECKIX HayK,
BeAyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckasn akagemma MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

Acnan XycenHosuu ABALLUASE
3acnyeHHbl topucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kapeapoi MexxayHapoaHoro npaea, Poccnincknin

yHUBepcuTeT Apy6bl Hapopos (Mockaa, Poccutickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbln npodpeccop LLIkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

Cepren Bnagummnposny BAXUH

[OKTOP loprANYEeCcKnX HayK, Npodeccop, 3aBeayiowmin kKadbenpon
MeXayHapopaHoro npasa, CaHKT-TeTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-llemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

npodeccop, LLikona npasa u nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLA)

Jlapuca BnagucnasosHa BEPEHA

KaHAWAAT PUONYECKUX HaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbI MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
Ceprein Anekceesny ETOPOB

LOKTOP 0PUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXayHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa MiBaHoBHa MIBAHYAK

LIOKTOP I0pVANYECKMX HayK, Mpodeccop,

npodeccop Kapeapbl MeXAYHAPOJHOIO YaCTHOMO

1 rpaxgaHckoro npaesa um. C.H. JlebepeBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI Hay4HbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTBa v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickas ®edepayus)
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MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

AnaTtonuii Bacunbesuu TOPKYHOB

AxafieMuk Poccuinckoi akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0pMANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONNTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLIEHT Kadeapbl MexayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CeetnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLwecTBeHHoe 06befuHeHne «MockoBcKUii [lom BeTepaHOB BOVIH 1
Boopy»keHHbIx Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLIEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHuBepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap WUropesnuy MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIEHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebeaesa, MoCKoBCKui
roCyAapCTBEHHbIN UHCTUTYT MEXAYHaPOAHbIX OTHOLLEeHNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jlopmuna BacunbeBHa NMABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXAyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUI,
Benopycckuii rocynapcteeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[LIOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn KasaxcraH (Acmana, Kazaxcman)

Fennapguii NMerposuy TOJICTONATEHKO

[LOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOAHO-NPaBOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Pocculickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT IPUANYECKMX HayK, NpeaceaaTenb,
MexayHapogHbiii coto3 topuctoB (Mockaa, Poccutickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi opucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
MNMonHomouHbIN NpeacTasutens MpesvaeHTta Poccuinckon Oepepaumn B
lOxHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutickas ®edepayus)



Anekcen Anekcangposuy KOCTUH

KaHAMAAT pUANYEeCcKUX HayK, Npodeccop, 3aBefytowmnii kadeapon
MeXyHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MoOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

WBaH NBaHoBuy4 KOTJIAPOB

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXxayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

Li33Hu3ton KYAH

npoeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKMNX NCCNefoBaHNiA, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii Upnnapxosuy KYPAIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomKcKuin)
denepanbHbIi yHBepcuTeT (KasaHs, Pocculickas ®edepayus)
Amutpuit KonctaHtuHosny JIABUH

NOKTOP opUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro nNpasa,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPOHbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

JleB Anekcangposuy JIASBYTUH

[OKTOP toprANYECcKNX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
MeXayHapOHOro 1 eBPONencKoro npaea, YpanbCkuil rocyaapCcTBeHHbIN
lopuanyeckmnii yHusepcuteT (Ekamepunbype, Poccutickas ®edepayus)
EBrenui lpuropbesny JIAXOB

3acnyxeHHbI opuct Poccuiickon Gepepatum,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapOoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosny ME3AEB

[IOKTOP I0pVANYECKNX HayK, IOLIEHT, 3aBefytoWwmii Kadpeaporn
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW™ (KazaHs, Pocculickas ®edepayus)

Anekcen Anekcangposuy MOUCEEB

LOKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKUA

KaHAMpaT pranYecknx Hayk, napTHep, lopuanyeckas upma
«MoHacTbIpcKuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockaa, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TamiuH, ScmoHus)

Naypu MAJIKCOO

npodeccop MexayHapofHOro npaea, YHusepcuter r. TapTy

(TannuHH, 3cmorus)

Bopuc Usanosuy HEQELOB

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMI roCcyapCTBEHHbIN MHCTUTYT MeXAYHapOAHbIX
oTHolweHwu (YHnsepcnteT) ML Poccun (Mockea, Poccutickas ®edepayus)
Tum MOTbE

[OKTOp NnpaBa, npodeccop Kapeapbl MexyHapOAHOro NpaBga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

NOKTOP I0PUANYECKUX HaYK, 3aBeyIOLLVI OTAENOM afAMUHUCTPATUBHOTO 1
BOEHHOrO 3aKoHoAaTenbCTBa, Annapat Munnu Megxnuca (MapnameHTa)
AzepbaingaHckoi pecnybnukm (baky, Asepbalioxat)

Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytolwmnii Kadeaporn
MeX[yHapOAHOTro Npasa puanYeckoro epakynbreta, HoBocubMpcKmii
rocyflapcTBeHHbl yHuBepcuteT (Hosocubupck, Poccutickas @edepayus)
Bnapumup Muxannosuy LIYMWUJ1I0B

[OKTOP 0PUANYECKUX HayK, Npodeccop, 3aBeayoLLmnii Kadeapoii MexayHa-
pofHoro npasa, Bcepoccuiickas akagemvia BHELHEN TOProBamn
MuHUCTepcTBa SKOHOMUYECKOro pa3BuTUA Poccunn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBny SHTUH

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
eBponenckoro npaea, MOCKOBCKMI rOCYAaPCTBEHHbIN UHCTUTYT
MeXayHapoAHbIX oTHowweHwu (YHuepcutet) ML Poccun

(Mockaa, Poccutickas ®edepayus)

OTBETCTBEHHbI/ CEKPETAPb

AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonnTnyeckne HayKku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKH,
HauvoHanbHbIN nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas WwKona
3KOHOMUKW» (Mockea, Poccutickas Gedepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbl topucT Poccuiickon Oepepaumn, KaHANAAT IOPUANYECKIX HayK,
npodeccop, npopeccop Kadeapbl MeXAyHapOAHOrO Npasa,
JOunnomatunuyeckasn akagemusa MU Poccun

(Mocksa, Poccutickas ®edepayus)
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TOWARDS CEMENTING INTERNATIONAL
LAW THROUGH RENAISSANCE OF THE
UNITED NATIONS CHARTER

INTRODUCTION. This year is the 75-th anniver-
sary of the Great Victory of the Allies — Britain, the
Soviet Union and the USA - over Nazi Germany. The
most important legal result of this victory has become
the Charter of the United Nations - the universal
treaty initiated by Great Britain, the Soviet Union and
the USA (and later - by China and France) aiming to
save succeeding generations from the new world war
by establishing United Nations mechanisms to main-
tain international peace and global security. The UN
Charter has since become the foundation of modern
international law, respected by States across conti-
nents and generations. That seems, however, to begin
changing after the collapse of the Warsaw Pact, when
its former-members «socialist» European countries
(including Bulgaria and Poland) became a part of the
Western military bloc — North Atlantic Treaty Organ-

ization (NATO). NATO seems to demonstrate now a
new attitude to fundamental principles of the UN
Charter, first of all, to the principle relating to the use
of armed force only according to the UN Charter.
NATO States-members launched in 1999 an air cam-
paign against Serbia without authorization by the
Security Council; then an ad hoc western coalition,
led by the United States, resorted to armed force in
2003 against Iraq and organized in the occupied terri-
tory of Iraq the death penalty of the President Saddam
Hussein. Even some western European States, France
and Germany, first of all opposed such military action
of the USA for ignoring the UN Charter. The apparent
involvement of the USA in the unconstitutional re-
moval of the Ukrainian President Yanukovich from
power in Kiev in 2014 and the subsequent local war
between those who recognize such a discharge as le-
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gitimate and those who do not (both referring to the
right of self-defense) - these facts make the problem of
international peace especially urgent. In this political
environment, the risks of World War III seem to be
increasing. This paper addresses such challenges to
modern international law.

MATERIALS AND METHODS. The background
of this research is represented by the teachings of dis-
tinguished scholars and other specialists in interna-
tional law, as well as international materials includ-
ing documents of the international conferences
relevant to the topic. Some of such materials are
alarming, noting that the international legal system is
in danger of collapse and it is doubtful whether an
international legal order will be possible in the coming
decades at all. Others are not so pessimistic. The ana-
Iytical framework includes also suggested interpreta-
tions of the UN Charter and other international trea-
ties regulating interstate relations in the area of global
security. The research is based on a number of meth-
ods such as comparative law and history of interna-
tional law, formal logic, including synthesis of relevant
facts and analogy.

RESEARCH RESULTS. It is acknowledged that
there is a need for a more coherent international legal
order, with the system of international law being at its
heart. Within the context of applicable principles and
norms of international law, this article specifically
provides the results of analysis of the following issues:
1) centrifugal interpretations of international law as
they are reflected in its sources; 2) the need for increas-
ing the role of the UN Charter in the global interna-
tional legal framework; 3) modern values of the UN
Charter as an anti-confusion instrument; 4) the con-
temporary meaning of the Principles embedded in the
UN Charter; 5) comparison of the main principles of

international law and general principles of law; 6) jus
cogens and the UN Charter.

DISCUSSION AND CONCLUSIONS. After dis-
cussing the issues noted above, this paper concludes
that it is in the interest of the community of states as a
whole to clarify the normative structure and hierar-
chy of modern international law. Greater discipline
will need to be demonstrated in the use and classifica-
tion of principles of international law and general
principles of law in the meaning of Article 38 of the
IC] Statute. The content of jus cogens norms most
probably will be gradually identified, after difficult
discussions across the international community, both
at interstate level and among academics. At the heart
of such discussions may be the conclusion suggested in
this paper on the peremptoriness of the principles of
the United Nations Charter — Articles 1 and 2. Such
an approach will further promote international law at
the advanced quality of regulation of international
relations and, for the good of all mankind, assist in the
establishment of an international environment much
more dependent on the rule of law.

KEYWORDS: the Charter of the United Nations,
system of international law, main principles of inter-
national law, general principles of law, sources of in-
ternational law, jus cogens, rule of law
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K YIIPOYEHUIO MEXAYHAPOAHOIO
NMPABA YEPE3 BO3POXOEHUE YCTABA

OOH

BBEIOEHME. 2020 200 - amo 75-nemuuii wobuneti
Benuxotii ITo6edvt cotosnvix eocyoapcme — Cosem-
ckoeo Corosa, Benuxobpumanuu u CIIA - nad Ha-
yucmioil Iepmanueil. Baxcnetiwum ropududeckum
pesynomamom ITo6edvt cman Ycmase Opeanusayuu
O6vedunennvix Hayuii (OOH) - ynusepcanvholii
MeHOYHAPOOHDITE 002080p, UHUUUAMOPAMU KOMO-
pozo svicmynunu CCCB, Benuxobpumanus u CIIA
(nosonee maxse - Kumaiickas Hapoonas Pecny-
bnuxa u Dpanyus), HaueneHHvill HA u30asneHue
2pAOYUAUX NOKONEHULL 0m 6edcmeuti HOBOL MUpPo-
801l 80tiHvL nymem co30anus mexanuzmos OOH no
no00epHaHUI0 MeHOyHAPOOHO20 MUPA U 6ceobuseti
6esonacrocmu. C mex nop Yemas OOH cman gyn-
0aMeHMOM CO8PEMEHHO20 MeXOYHAPOOHO20 Npasa,
cob7100aemoz0 20cydapcmeamu Ha PasHbiX KOHMU-
HEHMAX U NPU HU3HU pasHvlx nokoneruti. Iloseu-
JUCH, OOHAKO, NPUSHAKU USMEHeHULl 311020 Nojio-
senus nocne pacnaoa Opeanusayuu Bapuasckozo
002060pa, K020 e20 ObisULLEe UTleHbL — eBponeticKue
coyuanucmuyeckue eocyoapcmea (6 m.u. boneapus
u TIomvwa) sownu 8 3anadHviii 80eHHbIT 070K —
Opzanusayuro Cesepoamnanmu4eckozo 002060pa
(HATO). Ioxoxe, umo HATO demoncmpupyem
celiuac Hoeoe omHouleHue K PyHOAMEHMATbHbIM
npunyunam Yemaea OOH, npescde écezo, He cobmio-
0as NPUHUUN UCNOTL30BAHUS B00PYHEHHOL CUbL
monvko coenacHo Ycmasy OOH. Iocydapcmea-
unenvt HATO ocywecmeunu 6030yuitvle amaxu
npomus Cepbuu 8 1999 200y, be3 coenacus Ha mo
Cosema Besonacnocmu. 3amem 3anaonas Koanu-
uus ad hoc, sozenasnsemas CIIIA, ucnonv3osanu

8

8 2003 200y soopyxcentyio cuny npomus Vpaka u
0p2aHU306a7IU HA €20 OKKYNUPOBAHHOU meppumo-
UL UCNOTHEHUEe CMEPMHO20 NPU2060pa npes3udeH-
my Upaxa C. Xycetiry. Jlasxce eocyoapcmea «cmapoii
Esponvi», npesxcoe écezo Iepmanus u Opanyus, He
coenacunuco ¢ maxoil soerroti akyueti CIIIA, ueno-
pupyroweii Yemas OOH. HedasHsAs sckanayus npo-
mueocmosnus CIIA ¢ Vpanom (nocne ybuticmea
AMepUKAHUAMU PYK0600Umeneli 60eHHOTE MUCCULL
Upana na meppumopuu Vpaxa) sensiemcs euse 00-
HUM N00meepxOeHUeM UCNONIb30BAHUS 600DYHeH-
Hotl cunvt 6 Hapywenue Yemasa OOH. Coyuacmue
CIIA 8 HeKOHCMUMYUUOHHOM OMCMPAHEHUU Om
enacmu Ipesudenma Yxpaurvt Anyxosuua é Kuese
1914 200a u nocnedyouas «<MecmHas 80UHA» MeN-
0y memu, KMo NPUHAIL IMOM 20CY0APCHEeHHbL
nepesopom neUMuMHbIM, U mMemu, Kmo He npu-
3HAN - MU PaKmol c6UdemenvCmeym o6 0coootl
ocmporme npobnemvl COXPAHEHUS MeHOYHAPOOHO20
mupa. B maxoii nonumuueckoti ob6cmanoske puck
mpemveti MUPOBOLL B0LIHbL BbITIAOUN B03PACNALO-
wum. mu 6v1306b1 MeIOYHAPOOHOMY Npasy pac-
CMAMPUBArOMcs 8 HACMOoAUleti cmamoe.

MATEPUAJIBI I METOIDBI. Hacmosuee uc-
cr1edosanue 0CHOBAHO HA DOKMPUHAX HAubosee U3-
BECTNHBLX YHEHBIX U UHbIX CNEUUATIUCTNO8 6 00n1acmu
MeHOYHAPOOHO20 NPABa, a MaKtce MexOyHAPOOHLX
MAMepuasos, 8KI04AsT 00OKYMeHMbL MeHOYHAPOO-
HbLX Opeanu3auutl, omuocsuuecs k meme. Hexomo-
pole U3 maxKux Mamepuanos HoCAMmM anapmucrmceKuil
xapakmep, Ommeuas onacHoCMb KONAANCa mexcoy-
HAPOOHOU NPAB06OTL CUCEMbL U COMHEHUS 8 TOM,
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4o mMei0yHAPOOHbLIL NPABONOPIIOK 80001U4e MO -
Ho 6ydem soccmano8umy 6 bnuxcatiuiue decsmue-
MUs.

Llpyzue — He cmomb neccumMucmuyHol. AHanumuye-
CKAST COCMABAUWAS CIAMbU 0X6AMbleaAen MakK-
e npeononenHvle monkosanus Ycmasa OOH u
UHDIX MeNOYHAPOOHBIX 002080P08, Pe2yUPyIousux
MeH20Cy0apcmeeHHvle OMHOUEHUS 6 cpepe 2no-
6anvhoti 6esonacHocmu. B uccnedosarnuu soeneuervt
pasHvle Memoobl, 6 M.4. CPAGHUMENLHO-NPABOBEOT,
UCOPUKO-NPABOBOLL, MemO00 HOPMANbHOLE N02UKU,
BK/IIOHAS CUHME3 OMHOCAULUXCA K 0eny pakmos, a
makce Memoo aHanoeul 6 npase.

PE3VJIBTATBI MCCJIEHJOBAHUSA. Iloxasa-
HO, 4MO Hanuvecmeyem nompebHocmv 6 6onee
Ue/I0OCIMHOM, CBSA3AHHOM B0€0UHO MENOYHAPOOHOM
npasonopsoke, 6 KOMOPOM ezo A0PO COCMAsern
cucmema Mex0yHapooHozo npasa. B xonmexcme
NPUMEHUMDBIX NPUHUUNOE U HOPM MeHOYyHAPOO-
HO20 Npasa 6 HACMOAWell cmamve NPeosioHeHvl 6
KOHKPEMHOM NJIaHe DPe3y/ibmamvl UCCTe008aHUS
cedyouux 8onpocos: 1) uenmpobexctvle monko-
BaHUT MeHOYHAPOOHO20 Npasa, OmMpaxeHHvie 6
€20 UCMOYHUKAX; 2) He0OX0OUMOCMb 8 Poctne POy
Yemasa OOH 8 enobanvoii npasosoii cucmeme; 3 )
uennocmv Yemasea OOH kax Odokymenma, npeo-
ynpexcoarousezo nymanuyy 6 npasonpumenerus; 4)
cospemeHHoOe 3HaHeHUe NPUHIUNOE MeHOYHAPOOHO-
2o npasa, ompaxennvix 6 Ycmase OOH; 5) cono-
cmasseHue OCHOBHBIX NPUHUUNOB MeHOYHAPOOHO20
npasa u o0uUX NPUHLUNOE Npasa; 6) HOPMbL jus
cogens u Yemas OOH.

OBCYJXIEHME M BbIBOJDI. Ilo umoeam pac-
CMOMpeHUs 0003HAUEHHDIX Bblllle 60NPOCOB, 6 Pa-
6ome 000cHOBAH BbI600 O MOM, 4O 6 UHMepPecax
coo0uiecmea 20cyoapcme 6 Uenom ymoHHIMb HOp-
MAMUBHYIO CHPYKIMYpPY COBPeMEHHO20 MeHOYHA-

1. Introduction.
The need to cement international law
years ago World War II (1939-1945)
; 5 ended. The bloody battle between the
Allies (Britain, the Soviet Union and

PO0HO020 npasa u 6a308y10 uepapxUI0 €20 NPUHUUNOS.
Tpebyemcst nposiensimo 6OMbULYI0 CKPYNYIE3HOCHD
NpU MONKOBAHUU U NPUMEHEHUU NPUHUUNOBE MENOY-
HAPOOHO20 NPasa u 0OUUX NPUHLUNOS npasa (kax
oHu 0603HaueHvt 8 cm. 38 Cmamyma MexoyHapoo-
Hoeo Cyoa OOH). Beposmuee 6cezo, codepicarue
HOPM jus cogens Gydem nocmeneHHo ymouHAMvCs,
noczne MpyoHvIX OUCKYCCULL 8 MeXOYHAPOOHOM CO-
obuiecmee, Kax Ha MeIOYHAPOOHOM YposHe, MAaK U
8 akademuueckoli cpede. B pokyce makux o6cysioe-
Hutl Moz 6vl 6vimb 861600, NPedsIOHeHHDbL 8 OAHHOT
cmamove, OMHOCUMENILHO KO2EHMHOCU NPUHILU-
nos, npedycmompennvix 6 Ycmase OOH, 6 ezo cma-
mosax 1 u 2. Taxoti no0xo0, kax npeocmaesssemcs,
Moe Obl chocobcmeosamv 0anvHetiuemy pa3eumuro
MeNOYHAPOOHO020 npasa, 6onee Ka4ecmeeHHOMY pe-
2YNUPOBAHUIO COBPEMEHHDIX MEHOYHAPOOHBIX OM-
HOWEHUTI; MO CnocoOCcmMe06ano Ovl cKIA0bIEAHUI
MeNOYHAPOOHOT 00cMaHoBKU, komopasi 6 bonvueri
Mepe 3UHOemcst Ha 8ePXOBEHCINBEe MEHOYHAPOOHO020
npasa.

K/IIIOYEBBIE CJIOBA: Ycmas Opeanusayuu
Obwvedunennvix Hayudl, cucmema mexnoyHapooHozo
npasa, 0CHOBHbLE NPUHUUNDL MEHOYHAPOOHO20 NPa-
6a, 00UjUe NPUHUUNDL NPABA, UCOYHUKU MeXOYHA-
POOHO20 npasa, jus cogens, 6ePX06eHCNE0 NPA6a

I IUTUPOBAHUA: Beinerkanun A.H.,
Ilotwe T., Topkynosa E.A. 2020. K ympovenuto
MeXJYHapOJHOIO IIpaBa 4Yepe3 BO3POXJeHue
Ycraa OOH. - Mockosckuii s#ypHan mexoyHa-
poonozo npasa. Nel. C. 6-25. DOL https://doi.
org/10.24833/0869-0049-2020-1-6-25

Asmopul 3as6ens10m 06 omcymcmeuy KOHPAUKMa
uHmepecos.

the USA) and the Axis Powers (Hitler's Germany,
Mussolini’s Italy and Japan, subsequently joined by
Hungary, Romania and other states occupied by Ger-
many) brought unprecedented horrors. Estimations
of civilians and military personnel who died dur-
ing World War II are different, from 40 million' to

' 15 million military personal and 35 million civilians, according to the Oxford Encyclopedia of World History. See: Oxford
Encyclopedia of World History. Oxford: Oxford University Press. 1998. P. 732.
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62 million (including 27 million citizens of the Soviet
Union)% countless millions more being wounded,
crippled, not being able to earn themselves a decent
living after the war.

Modern explanations are different as to why
the civilized nations through the legal mechanisms
available, including the League of Nations, did not
stop Hitler’s Germany when in 1936 it occupied the
Rhineland, in contravention of the Versailles peace
settlement; or in the 1938 «anschluss», when Hitler’s
Germany annexed Austria and invaded Czechoslo-
vak Sudetenland’.

More important is the later common legal will of
Great Britain, the Soviet Union and the USA (and
later China and France - as the main victorious pow-
ers) as reflected in their meetings in 1943-1945 - to
save succeeding generations from the future world
war and for these ends to establish a new internation-
al global security organization - the United Nations
(UN) - and relevant legal mechanisms to maintain
international peace. As noted, following the after-
math of the Second World War, «international law
entered upon a period of unprecedented confidence
and prestige», with «prosecutions of German and
Japanese leaders for crimes under international law
at Nuremberg and Tokyo»; in this regard, the found-
ing of the United Nations in 1945 was «a critical step
in the creation of a new world order» [Evans 2006:48-
49]. The UN Charter has since become a universally
recognized frame and foundation of modern inter-
national law, respected in practice.

Such an international «euphoria» seems to end
now. It ended not in 1949 when the Treaty on the
North Atlantic Treaty Organization (NATO) was
signed by the United States and other western states.
The 1949 Treaty provides that its Parties «reaffirm
their faith in the purposes and principles of the Char-
ter of the United Nations» (Preamble) and that the
«Parties undertake, as set forth in the Charter of the
United Nations, to settle any international dispute in
which they may be involved by peaceful means» (Ar-
ticle 1). It ended not in 1955 when the Soviet Union
and other socialist states of Eastern Europe established
the Warsaw Treaty Organization - as a response to in-
cluding West Germany in NATO. The Warsaw Pact
relied again on the Principles of the UN Charter. Even
throughout the Cold War between the USSR and «the
socialist community» as a whole (based on state prop-

erty economy) and the USA and its «Western camp»
(based on free-market economy) the two adversary
groups of states still had to respect international law
based on the UN Charter, first and foremost because
that was the only way to survive in the nervous envi-
ronment of mutual deterrence. Indeed, NATO and the
Warsaw Pact Organization took account of the «nu-
clear» second-strike capabilities of each other. It was a
mutual respect for international law as a necessity - to
survive — for both «capitalist» and «socialist» states.

Strange as it may seem, it was after the collapse
of the Soviet bloc - the Warsaw Pact, when the key
former «socialist» European countries (Bulgaria,
German Democratic Republic, Poland and Russia)
transformed themselves from the state-owned econ-
omy to free-market economy (similar to the econo-
my of Western states) that such a mutual respect for
international law started evaporating. As noted by
scholars, such a change was demonstrated by a new
attitude of the only superpower — USA - to a fun-
damental principle of the use of armed force; every
military intervention constitutes an act of aggression
unless it is justified by the exercise of self-defense
(Article 51 of the UN Charter) or is authorized by
the UN Security Council (Articles 39-50) [Solidar-
ity... 2010:174]. In spite of this, as sadly observed,
«NATO members launched an air campaign without
authorization by the Security Council» in Kosovo in
1999. The author further notes that an «ad hoc coa-
lition», again led by the United States, «resorted to
armed force in 2003 against the regime of President
Saddam Hussein in Irag». And this «Operation Iraqi
Freedom» similarly was not authorized by the Secu-
rity Council. Some NATO members supported the
use of armed force against Iraq without resolution of
the Security Council. «In contrast, the States of old
Europe, led by France and Germany, opposed it»
[Solidarity...2010:202,208].

Basic principles of International Law apart, the
risks of World War III are increasing. Technical pro-
gress in arms combined with de facto military strikes
without paying attention to the UN Charter make
a global nuclear catastrophe more and more real-
istic. Recent escalation of U.S.-Iran hostilities after
U.S. killing of Iran’s generals on the territory of Iraq
(without the consent of either the Security Council
or of the territorial sovereign - Iraq) is another con-
firmation of such risks.

2 Rossiiskii entsiklopedicheskii slovar! V 2-kh tomakh.T. 1. [Russian Encyclopedia. In 2 volumes. V.1]. Moscow: Bol'shaya Rossiis-

kaya entsiklopediya Publ. 2000. P. 297. (In Russ.).

3 Oxford Encyclopedia of World History. Oxford: Oxford University Press. 1998. P. 732.
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International law is today vast. On the one hand,
technological advance is requiring the law applica-
ble to any case to become ever «less national». On
the other hand, nation-building has been the work
of centuries, so national law has traditionally a well-
defined order of authority in many states. It is about
national law that Immanuel Kant in the 18th century
wrote that the law is «the most sacred from things
that God has on Earth» [Kant 1994:383]. It is the
English national law that was described as «the great
system of jurisprudence, like that of the Universe»
[Boorstin 1996:45]. At first glance, international law
as compared with English Law, for example, may
appear under-developed. Most international rela-
tions continue to be conducted at a bilateral level,
though often successfully. It is at the multilateral
level where pressure towards «legal perfectionism»
has been felt most, particularly in recent times. Some
will welcome this; contrasted with the earlier view
that international law should be confined to an es-
sentially contractual on-going level*. Certainly, any
international treaty is a compromise between its
Parties, and multilateral treaties reflect most often
a compromise of compromises. Still, with the world
becoming ever more interconnected, universal inter-
national legal standards will have to rise to the conse-
quent challenge. Thus, during the current and com-
ing generations, facing unprecedented military and
environmental global challenges, a contemporary
international law framework will have to be not only
conserved (thus preventing chaos in inter-state rela-
tions) but also to be perfected ensuring that there is
a well-established legal order based on better defined
sets of norms.

It is the means by which these ambitions are re-
alized which forms the focus of this paper. It does
not rely on any ideology. It pays attention to the le-
gitimate key expectations of both nations great and
small. Its desire, to put it simply, is to straighten out
the regulation of international relations at the most
macro level, so that, in the future, greater attention
can be devoted to matters that are very important:
peaceful realization of the personal goals of human
beings in the contemporary international environ-
ment; a universal sense of community of people

living on our fragile planet; and - last but most im-
portantly - our shared responsibility for saving suc-
ceeding generations from the scourge of World War
III and the protection of the natural environment of
the Earth, including freshwater resources, forests and
clean air.

Different legal scholars underlined the interde-
pendence between international life and interna-
tional law — from Niccolo Machiavelli (The Prince,
1513) to Professor Giraud (Le droit international et
la politique, 1963) and Soviet members of the Inter-
national Law Commission Fyodor Kozhevnikov and
Grigory Tunkin (20th century). In short, according
to the prevailing views, international law is a product
of the concurrent legal policy of «civilized nations»
while a policy of an individual state is a reflection of
its national interests, as understood by its contempo-
rary authorized leaders (presidents, prime-ministers,
parliaments, etc.). Such understandings are not nec-
essarily legally and politically optimal, that is such
understandings may not reflect the national interests
of a particular state in strategic perspective. That is
why it is so important that both a «good policy» of
state A and a «bad policy» of state B have a com-
mon, universal regulator - international law [Kolb
2015:63-98; Vylegzhanin 2015:418-433]. Whereas
Grotius placed «good faith» and «equity» as the cor-
nerstone of bringing order to international relations
[Grotius 1956:68], Martens believed that the idea of
«trust and equity» was the source of law of civilized
nations. Martens was convinced that the basic law of
history was «the law of the progressive development
of international relations» [Martens 1996:20,27]. The
philosophy of «peaceful coexistence», so popular
in the Cold War spar between «socialist» East and
«capitalist» West, nevertheless had a legal dimen-
sion. Even within such a philosophy (reflected in
out-dated doctrines of «socialist international law»
and «capitalist international law») the basic princi-
ples of international law, as they are provided in Ar-
ticles 1 and 2 of the UN Charter, were respected. We
emphasize that it is in the contemporary long-lasting
interests of all states to respect these basic principles
of international law as forming the core of all the sys-
tem of international law and its main sources.

4 For the English legal positivist John Austin only a part of international law comprised positive moral rules being laws
«properly so called». Namely, those rules «which are set by sovereigns, but not by sovereigns as political superiors» (for
example, treaty law) (Lecture 5). As for the «laws which regard the conduct of independent political societies in their various
relations to one another... usually styled the law of nations or international law», these were «positive moral rules which are
laws improperly so called» (Lecture 5). [Austin 1995: 121,123].
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2. Centrifugal interpretations of sources
of international law

The sources of international law are prima facie
familiar: most authors refer to the list provided in
Article 38(1) of the Statute of the International Court
of Justice (IC]) and the Statute is an integral part of
the UN Charter, according to Article 92. There is
an order (to them), if not a hierarchy’. Customary
law rules (consisted of general practice of states and
the relevant opinio juris [Vylegzhanin, Kalamkaryan
2012]) confirm what the international community
already acknowledges. It should not provide the op-
portunity for some countries to be creative and at-
tempt to impose by their practice their own will upon
others®. «The general principles of law recognized by
civilized nations» are the pillars in the structure and
serve a special function even in relation to the other
two main sources - international conventions and
international custom. These principles, drawn main-
ly from concurring principles of national laws of dif-
ferent states, are not static; relied upon when and to
the extent necessary’. Judicial decisions may provide
future guidance for consistency in application of
international law, but they do not prescribe per se®.
The «most qualified publicists» in law research can
add texture, meaning and examples and even recom-
mendations (through their «teachings»); one of the
modern problem of these «subsidiary means for the
determination of rules of law» is that they often re-
flect centrifugal interpretations of international law,

in both aspects: what are applicable sources; and how
to interpret these particular sources in a concrete
case. In order to prevent such centrifugal interpreta-
tions judges and arbitrators as well as legal scholars
from different countries and different legal systems
are supposed to understand «the other reasoning.
And that is often impossible: most U.S. scholars, for
example, can't read Russian laws and Russian legal
teachings. So many English speaking scholars do
not even care about what are legal systems of other
states — even of such permanent members of the
Security Council as Russia and China. As a conse-
quence, English speaking lawyers sometimes do not
understand basic issues of fact and law; for exam-
ple, that the apparent involvement of the USA in the
removal of President Yanukovich of Ukraine from
power in 2014 was a violation of international law.
Some of such teachings, however, may inspire, but
it is for states (in practical terms for the authorized
representatives of states) to decide when (and again
to what extent) to adopt relevant legal ideas.

With such a reality, numerous publications assert
that international law seems often ineffective. In-
ternational judgments, arbitration awards and legal
teachings are far from coherent understandings of
international law. Why, therefore, does international
law seem often ineffective? Many international trea-
ties at the multilateral level fail to enter into force or
have a relatively limited number of state parties’. It
may be that some areas in relations between states
are not amenable to universal acceptance: for ex-

> Baron Descamps, President of the Advisory Committee of Jurists responsible for drafting the Statute of the Permanent
Court of International Justice, summed up the general view of its members when he described the order of presentation
of the sources (of international law) as indicating an «order of natural precedence.» For instance, he said: «If two states
concluded a treaty in which the solution of the dispute could be found, the Court must not apply international custom and
neglect the treaty. If a well known custom exists, there is no occasion to resort to a general principle of law». See: League of
Nations. Advisory Committee of Jurists: Procés-Verbaux of the Proceedings of the Committee (June 16 - July 24t 1920) with
Annexes. The Hague: Van Langenhuysen. 1920. P. 337.

¢ It should not be forgotten that in Russia and China, to name just two countries, concern has been expressed at the emer-
gence, during the first decade of the 21st century, of the concept of «responsibility to protect». A facility which it has been
suggested is reflective of Western ambitions, but which is not supported by a relevant provision of the UN Charter.

7 General principles of law stand apart from the other two main sources in the Statute. Comprising established norms of
municipal law, from across jurisdictions and not infrequently being relied upon by both the common and civil law traditions.
They help to support the structure and dress the interior of international law (so to speak) when there are gaps. In this way,
norms such as res judicata, good faith and estoppel (recognised in many legal systems) have been inserted in international
law.

8 The tension between the two European traditions of law (common and civil) remains never far from the surface; to remind
that decisions of international courts and tribunals do not create binding precedent.

° For example, the United Nations Convention on Jurisdictional Immunities of States and Their Property (2004) has still to
secure the thirtieth instrument of ratification necessary to enter into force; the Vienna Convention on the Law of Treaties is
not universal (currently having 116 state parties); the Agreement to Prevent Unregulated High Seas Fisheries in the Central
Arctic Ocean signed in 2018 by the five Arctic coastal states and the five non-Arctic actors, was promptly ratified by Canada,
Denmark, the United States, the European Union and Russia, but other important signatories are still hesitating to be or not
to be parties to this Agreement.
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ample, state succession'. Other states may lack the
capacity to commit themselves to a wide range of
rules'’. Others seem much more determined, in the
international arena, to use international law to se-
cure, uphold and preserve their own position rather
than play their part in the harmonization of a legal
order in the modern international community. The
fact that there is so much confusion about what is or
is not a part of customary international law suggests
that the source is viewed too lightly in the modern
political environment and therefore has developed a
lack of focus which has meant it straying from those
essential norms for which it would be tautologous to
be constantly reiterating in international treaties'.
In addition to that, «general principles» of law are
often confused with the main (fundamental) prin-
ciples of international law"’. To be fair, international
lawyers (including those working as public serv-
ants for their governments) from the common law
jurisdictions often fail to remind themselves of the

that the Roman jurists established from the late Re-
public onwards®. Reiterating what their professional
colleagues and predecessors have written is good
for teaching law students in universities. But their
craft might be much more forensic and Socratic in
the contemporary legal and political environment'®.
The general principle of law «audiatur et altera pars»
is not followed for different reasons, as was noted
above.

3.The need for increasing role of the UN Charter
in the Global International Legal Framework

Since universal customary international law (that
is, a general practice of states accepted as law, if we
rely upon the simplest definition) can be acknowl-
edged as those rules which, so to speak, «go without
saying» in all states of the world, the United Nations
Charter comes much more to the forefront.

The UN Charter, which came into force in

Moscow Journal of International Law

civilian effects of a decision of an international court
and tribunal. Many publicists fail to carve the role

October 1945, seems for young law research-
ers anachronistic in places” and difficult to

1 The Vienna Convention on Succession of States in Respect of Treaties (1978) and the Vienna Convention on Succession of
States in Respect of State Property, Archives and Debts (1983) have secured few state parties. Nevertheless, even such instru-
ments (including these) may provide a very useful template for states when encountering challenges of the type addressed
in these treaties.

" Respect for rules on self-determination of peoples and for the rules on territorial integrity (Articles 1 and 2 of the UN
Charter) remain strong, but states have a different understanding about the contemporary legal content of these rules and
about relations between them. So some members of the United Nations family already struggle to participate fully on the
international stage. Until recently this was perhaps best reflected by the delay in Palau taking up its seat as a member of the
United Nations.

12 Today customary international law seems most effective so long as it remains uncodified, in spite of attempts within the
International Law Commission. Nevertheless, a greater level of oversight is needed to ensure that the meaning and impor-
tance of customary law is not lost to an undoubtedly well-meaning and intentioned, but sometimes over-eager, collection
of activists (both scholarly, non-governmental and individual).

3 As noted earlier, general principles of law are a source of international law specifically mentioned in the Statute. In con-
trast to the main (fundamental) principles of international law, this will be considered below. At this stage we note that the
main principles of international law may bear relationship with jus cogens norms, be a reflection of customary international
law and include many of the core principles set out in multilateral treaties and some perennial to bilateral instruments, but
are probably best left as a generally recognised and widely respected set of principles, traversing the wider range of sources
of international law, first and foremost international conventions and international custom.

* International courts and tribunals do not create binding precedent. As Article 59 of the Statute of the International Court
of Justice provides: «The decision of the Court has no binding force except between the parties and in respect of that par-
ticular case».

> Roman law found a special place for its jurists and the juristic literature. This is reflected in the codification of Justinian, in
which one of the four component parts of the corpus juris civilis, the Digest, is a collection of thousands of fragments from
that literature. The Roman jurists, at least in later jurisprudence, were professional state officials, their works comprising usu-
ally commentaries on the civil law, the edict of the praetor (the praetorian law, as a whole, known as the ius honorarium, standing
alongside the jus civile) and questions and replies on difficult legal problems (hard cases, if you will).

'® Too much academic writing in the field of international law being often a tautologous exercise in reviewing what every-
one else has said on the given subject, dwelling too little on establishing (in the Socratic method) right questions reflecting
modern international life and suggesting right answers to such questions. In Plato»s Protagoras, Socrates asks that we make
trial of the truth [Plato 1977:213].

7 For example, the Military Staff Committee, as set out in Chapter VIl of the Charter (Articles 45-47), was never established
though, in theory, it might be formed. Even one of the United Nations» «principal» organs, the Trusteeship Council, is in need
of dissolution (or transformation) having no territories (currently) under its purview: until 1994 when Palau, formerly part of
the Trust Territory of the Pacific, became a member of the United Nations.
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amend'®. Still the UN Charter, being a unique in-
ternational treaty, should come to form the centre
point of the updated international legal framework
that needs to be respected by all states and further
improved. Disdained by many, the importance of the
UN Charter and the very existence of the United Na-
tions, established according to the Charter, cannot
be overstated: much of its most successful work go-
ing unnoticed and largely unreported”. The United
Nations as an organization, including its principal
organs, may need reform, but this discussion is not
about whether there should, for example, be an ex-
panded Security Council or not®. Rather, it is on the
historically established principles of the UN Charter
and in concreto from this centre (the United Nations)
from which international law can be first and fore-
most developed by the universal consent of states;
it is on such basis that in the 21st century universal
international law can be more effectively applied and
smarter (than before) enforced.

The international legal community has been
transformed during the past century. The building-
block that was the League of Nations system has
today been positively consolidated into a legal and
political system of the world order with the United
Nations at its core, which, despite its occasional de-

tractors and a challenging international environ-
ment, continues to perform with some effectiveness.
Specific universal international intergovernmental
organizations, which began to emerge in the nine-
teenth century, have proliferated®’. Regional interna-
tional organizations, some having a particular spe-
cialist focus, continue to emerge*. In past decades,
also, the agreement of states to pool their sovereign
powers and establish supranational organizations
sui generis has proved successful: the most obvious
of these being the European Union®. A problem,
though, begins to emerge when each of these types of
organization develop their own standards on a given
subject. To give but one example, by way of illustra-
tion: not only, of course, will the United Nations have
its own instruments, standards and expectations on
human rights, but the Council of Europe will have its
own, as shall the Organization for Security and Co-
operation in Europe (OSCE)*. It is enough of a chal-
lenge to harmonize any new emerging source of any
branch of international law with the United Nations
Charter as its «pivot»; but, the international legal
order becomes less effective when universal interna-
tional rules are accompanied by a seemingly limitless
range of legal «instruments» and «standards» availa-
ble from outside «branch sources» or «self-contained

'® To date, the UN Charter has been amended several times. Expansion of the UN Security Council from 11 to 15 members,
with the majority required for action being increased from 7 to 9 votes (1965); expansion of UN Economic and Social Council
from 18 to 27 members (1965); amendment of Article 109 (in Chapter XVIIl, Amendments; 1968); expansion of the UN Eco-
nomic and Social Council from 27 to 54 members (1973). Article 108 of the United Nations Charter provides: kxAmendments
to the present Charter shall come into force for all Members of the United Nations when they have been adopted by a vote of
two thirds of the members of the General Assembly and ratified in accordance with their respective constitutional processes
by two thirds of the Members of the United Nations, including all the permanent members of the Security Council».

' The UN Economic and Social Council plays a fundamentally important role in international affairs of tremendous benefit
to international society in such areas as development, the environment, health and population, much of it of interest for
specialists, including within civil society, only attracting the interest of media editors when its findings make sensational
headline.

2 Of the countless recommendations, the most prominent must surely remain the alternative set out in the report «<A more
secure world: our shared responsibility» (2004). The options are referred to as Model A and Model B. Model A calls for creat-
ing six new permanent members, plus three new non-permanent members for a total of 24 seats in the Council. Model B
calls for creating eight new seats in a new. See: UN: The Secretary-General’s High-level Panel Report «A more secure world:
our shared responsibility». 2004. P. 67-68. URL: http://www.un.org/ruleoflaw/files/gaA.59.565/_En.pdf (accessed 12.12.2019).
21 There are now hundreds of such organisations, from the well-known Food and Agriculture Organization and International
Maritime Organization to the less well-known such as the World Tourism Organization.

2 For example, in the field of security and not being affiliated with the United Nations: the Organization for Security and
Cooperation in Europe (OSCE) and the Shanghai Co-operation Organisation (SCO). One of the recent examples is the evolv-
ing legal region regime of the Eurasian Economic Union (EAEU) - established by several former soviet republics of the USSR,
now independent states.

% The EU as a sui generis international organization means, in this context, that the EU is neither a creature of only interna-
tional nor only national law; its member states having pooled their sovereignty to the European Union by treaty across a
range of areas either partially or in its entirety: for example, in the fields of fisheries, agriculture and competition law.

24 Consider, within the field of human rights, torture. The United Nations has the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (1984) and the UN treaty body the Committee against Torture. The
Council of Europe has its European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (1987) establishing a European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment. The OSCE has a range of commitments on torture prevention, including, but not only, from the Copenhagen
Document (1990).
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regimes, if we use the term of the UN International
Law Commission (ILC). As a consequence, advo-
cates (as well as others who exercise their defense of
any position or vantage point) can select that which
best suits their cause, which does not contribute to
general legal order”. As the ILC notes in its docu-
ments on fragmentation of international law that is
not a positive trend. Such a trend is not sustainable
for the world legal order across generations.

In these circumstances, modern confirmations of
the highest legal value of the UN Charter are needed
not only to prevent negative consequences of frag-
mentation of international law. They are also needed
for remedying contemporary confusion regarding
numerous and different and even competing rules of
modern international law, the increasing quantity of
which is an on-going process.

4., UN Charter as an anti-confusion instrument

International law has been being transformed for
centuries. A review of many textbooks on Interna-
tional Law, especially from the end of the 19%/early
20" century is a testament to this®. Nevertheless, as
already indicated, international law still has some
distance to travel until it can stand alongside the mu-
nicipal law of states with a developed legal system.

In simple words, any system of law may be looked
at like a toolbox. Contained within a toolbox are
things which have different purposes. Yet, even to this
day, there remains uncertainty (in international legal
terms) both as to what is contained in this «toolbox»
and what role each item - each norm and principle -
is designed to achieve. In some national legal systems
«principles of law» and «legal norms» are sharply de-
lineated. The first are considered as «guiding ideas»
while the second are obligatory rules. Such delinea-
tion is not applicable to international law. All prin-
ciples of international law are legal norms, though
not all norms of international law are principles of
international law. Moreover, among such principles
some are principles of a concrete branch of interna-

tional law (for example, freedom of laying submarine
cables and pipelines on the bed of the high seas is a
principle of the law of the sea). Such «branch» princi-
ples are not the main principles of international law.
So there exists in international law a sort of hierarchy
among its principles.

As shall be described, the most notorious hier-
archical position in the international legal order is
held by peremptory norms of general international
law (jus cogens). The term is used in the Convention
on the Law of Treaties, 1969 (and the number of its
parties is not big), although not in the UN Charter.
The definition of jus cogens is widely cited. These
are norms from which no derogation is permitted.
There are still discussions as to whether such norms
are contained in international conventions only or
also in customary law; or in general principles of
law; or in all these main sources of international law.
And these options stimulate revisiting the old dis-
cussion — about what is a norm in international law
nowadays.

The legal philosopher and respected international
lawyer, Hans Kelsen, wrote much on norms and their
place within the legal order. In A Pure Theory of Law,
he defined a norm in the following way. First, a norm
binds a legal person: «By “norm” we mean that some-
thing ought to be or ought to happen, especially that
a human being ought to behave in a specific way»
[Kelsen 2005:4]. In his opinion, norms are impera-
tive and denote what such legal person ought to do,
rather than indicate what they actually do. «Norm is
the meaning of an act by which certain behavior is
commanded, permitted, or authorized. The norm, as
the specific meaning of an act directed toward the
behavior of someone else, is to be carefully differen-
tiated from the act of will whose meaning the norm
is: the norm is an ought, but the act of will is an is»
[Kelsen 2005:5].

Crucially, for the international legal order the
continued existence of norms of international law is
dependent, inter alia, upon their validity and of be-
ing obeyed by the relevant states and other subjects

% The third Protocol supplementing the United Nations Convention against Transnational Organized Crime (UNTOC) (2000)
is the Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their Parts and Components and Ammunition
(2001). Within Africa alone, it is supplemented by the following not always harmonious, in terms of their scope and subject-
matter, instruments: (i) Protocol on the Control of Firearms, Ammunition and Other Related Materials in The Southern African
Development Community (SADC) (2001); (ii) Nairobi Protocol for the Prevention, Control, and Reduction of Small Arms and
Light Weapons in the Great Lakes Region and the Horn of Africa (2004); (iii) Economic Community of West African States
(ECOWAS) Convention on Small Arms and Light Weapons, Their Ammunition and Other Related Materials (2006); and, (iv)
Central African Convention for the Control of Small Arms and Light Weapons, their Ammunition, Parts and Components that
can be used for their Manufacture, Repair and Assembly (Kinshasa Convention) (2010).

% Consider, for example, Oppenheim’s great work on International Law. His Treatise (first edition) is divided into two vol-
umes. Volume 1 is titled «Peace» (1905). Volume Il is titled «War and Neutrality» (1906).
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of international law. According to Kelsen, without
practice by the addressee the norm cannot be consid-
ered to have any legal force, nor, therefore bind: «To
say that a norm is «valid», however, means some-
thing else than that it is actually applied and obeyed;
it means that it ought to be obeyed and applied, al-
though it is true that there may be some connection
between validity and effectiveness. A general legal
norm is regarded as valid only if the human behav-
ior that is regulated by it actually conforms with it,
at least to some degree. A norm that is not obeyed
by anybody anywhere, in other words a norm that is
not effective at least to some degree, is not regarded
as a valid legal norm. A minimum of effectiveness
is a condition of validity» [Kelsen 2005:10-11]. Even
minimum participation of states in the Vienna Con-
vention on the Law of Treaties testifies that the jus
cogens clause of this Convention is a valid norm of
international law. That does not mean, however, that
any provision of this Convention is obligatory for
states which are not parties to it.

What is not perfectly clear, reflecting on jus co-
gens (to which all other rules are ultimately subject
in international law) is what is meant by a «norm
of general international law»? The Study Group on
Fragmentation of International Law established by
the International Law Commission (ILC) observed
that «there is no accepted definition of “general in-
ternational law”»?. It is suggested in legal literature
that general international law consists of rules which
are obligatory to all states; in contrast to local rules
of international law (whether bilateral or regional)
which are obligatory to some states parties to the
relevant bilateral and regional agreements®. Follow-
ing this approach general international law includes
both customary international law («international
custom») and «general principles of law» sources,
which are listed separately in Article 38 of the IC]
Statute. Still, the position regarding multilateral trea-
ties to which many (but not «all») states are parties,
as to whether it forms a part of general international
law or not, remains uncertain. As was noted — rather

in bold terms - by the Special Rapporteur: «55... The
language «norm of general international law» was
inserted by the Commission to indicate the exclu-
sion of multilateral treaty law, implying a clear dis-
tinction between treaty rules and rules of general
international law»*. Former Member of the ILC Pro-
fessor Tunkin was of a different opinion, according
to which «general international law includes a great
quantity of mixed rules, that is, the rules which are
treaty rules for some States and customary rules for
other States» [Mezhdunarodnoe pravo...1986:59].

We do not advocate here the position of the
current Member of the ILC or the opinion of the
Member who passed away. We draw attention to the
complexity of this issue. We do support, however,
the wording of the Special Rapporteur about the re-
lationship between the terms «general international
law» and «customary international law» and «treaty
law» as it was described in the North Sea Continental
Shelf case. In that case the ICJ observed that a specific
treaty rule can codify (or be declaratory of) an ex-
isting general rule of international law, or the adop-
tion of a treaty rule can help crystallize an emerging
general rule of international law, or that a treaty rule
can, after adoption, come to reflect a general rule on
the basis of subsequent practice. As the IC]J put it, as
an «indispensable requirement», «state practice, in-
cluding that of States whose interests are specially af-
fected, should have been both extensive and virtually
uniform in the sense of the provision invoked; and
should moreover have occurred in such a way as to
show a general recognition that a rule of law or legal
obligation is involved»*.

Thus, indirectly, either at the time of adoption
or subsequently, norms contained in a treaty may
be indicative of general international law, but such
treaty norms are not per se general international law.
The lack of universality even of multilateral treaties,
whether in terms of the number of state parties to
them, as well as their particular purposes and the
attendant rights and obligations which derive from
them, makes it hard to consider treaty law as form-

¥ International Law Commission: Report of the International Law Commission on the work of its fifty-eighth session
(1 May -9 June and 3 July-11 August 2006). - Yearbook of the International Law Commission. 2006.Vol. Il. Part Two. P. 179. URL:
https://legal.un.org/ilc/publications/yearbooks/english/ilc_2006_v2_p2.pdf (accessed 12.12.2019).

% \lylegzhanin A.N., Kolosov Yu. M. Ponyatie mezhdunarodnogo prava, ego predmet, ob'ekty, sistema [The notion «In-
ternational Law», its area of application and its system]. — Mezhdunarodnoe pravo: uchebnik. V 2-kh tomakh. T.1. Otv. red
A.N. Vylegzhanin [International Law: a textbook. In 2 volumes. Vol.1. Ed. by A.N. Vylegzhanin]. Moscow: Yurait Publ. 2016.

P.16-20. (In Russ.).

» International Law Commission: Second report on jus cogens by Dire Tladi, Special Rapporteur. March 17, 2017. Para 55.

URL: https://undocs.org/en/A/CN.4/706 (accessed 12.12.2019).

30 International Court of Justice: North Sea Continental Shelf. Judgment. - ICJ Reports. 1969. P. 43. URL: https://www.icj-cij.
org/files/case-related/51/051-19690220-JUD-01-00-EN.pdf (accessed 27.12.2019).
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ing per se part of general international law. Although
this does not prevent any given treaty rule - even
reflected by bilateral treaties — from providing evi-
dence for existence of this or that norm of general
international law.

Such an assessment may be regarded as somewhat
unusual. After all, the first source described in Article
38(1) of the Statute of the IC]J is «international con-
ventions, whether general or particular». It is very
important to emphasize that each of the three main
sources listed in this article have a different function
(from which, at least today, international courts and
tribunals can base their decisions). International
treaties are indicated first because if treaty norms
bind the disputants they alone can be relied upon
by the ICJ or any other court or tribunal to establish
its ruling (This, of course, being without prejudice
to any aspects of the other two main sources which
may, separately, be relevant also in the determination
of the given dispute). Customary law intervenes (at
least to a more direct and substantial extent) usu-
ally if treaty law cannot bind the disputing parties, in
light of the international legal obligations they have
committed themselves to, to a given outcome. This
may arise, for example, if a concrete dispute is domi-
nated by an area of international law well-established
in a multilateral treaty, but for which one of the dis-
puting states is not a party, provided that the relevant
norm (representing a norm of general international
law, also) forms a part of applicable customary in-
ternational law. Any given dispute is likely to be de-
cided in harmony with general principles of law, in
the context of Article 38(1) of the Statute of the IC]J.
These are «principles of law», and not principles of
only international law. «General principles of law»
may assist the court or tribunal in enabling it to find
judgment, as the principal basis for the inclusion of
general principles, in the first place, was to avoid the
Permanent Court of International Justice from being
faced with a potential non liquet, owing to the ab-
sence of relevant rules of international law to decide
the case®’. Today, «general principles of law» (as one
of the sources of international law) continue to assist

an international court or tribunal substantively, even
more if at a level of «reserve» sources.

If treaty rules per se do not form part of general
international law, therefore they also cannot directly
inspire the formation of jus cogens norms. It would,
though, suggest that general principles of law besides
customary international law can directly inspire jus
cogens norms. It is widely acknowledged that inter-
national custom acts as the prime source for jus co-
gens norms. In the Annex to the recent set of Draft
Conclusions adopted by the International Law Com-
mission, the norms contained in the document have
been qualified previously by the ILC as representing
peremptory norms of general international law. They
include: the prohibition of genocide; the basic rules
of international humanitarian law; the right of self-
determination; and, some others.*> One of the main
principles of international law is that «states shall ful-
fill in good faith the obligations assumed by them»
in accordance with the UN Charter (as formulated
in the Declaration on Principles of International
Law Concerning Friendly Relations and Cooperation
among States in Accordance with the Charter of the
United Nations, 1970, Principle 7). This principle is
reflected in Article 2 of the UN Charter. Fulfilling in
good faith legal obligations is also a general princi-
ple of law, such a principle surely, by now, warranting
inclusion in the pantheon of jus cogens norms. It has
been of longstanding importance. In Roman law, the
consensual contracts (including the contract of sale)
were valid provided they satisfied certain criteria.
One of these was the need for good faith. If one of the
parties had acted in bad faith, the contract was void.

So, in this context it is not surprising that the
Special Rapporteur of the ILC examining jus cogens
norms was of the opinion that treaty rules could not
directly inspire jus cogens norms; however, following
consideration by the ILC in plenary and by the Sixth
Committee of the UN General Assembly Conclusion
5 provides: «1. Customary international law is the
most common basis for peremptory norms of gener-
al international law (jus cogens). 2. Treaty provisions
and general principles of law may also serve as bases

31 See the remarks of the Norwegian member of the Advisory Committee of Jurists Francis Hagerup and Committee Presi-

dent Baron Edouard Descamps (of Belgium).

League of Nations. Advisory Committee of Jurists: Procés-Verbaux of the Proceedings of the Committee (June 16" - July 24t

1920) with Annexes.
The Hague: Van Langenhuysen. 1920. P. 296, 317,318, 319.

32 The others are: the prohibition of aggression; the prohibition of crimes against humanity; the prohibition of racial dis-
crimination and apartheid; the prohibition of slavery; and, the prohibition of torture. See: International Law Commission:
Annual Report of the International Law Commission Seventy-first session (29 April-7 June and 8 July-9 August 2019). P. 147.
URL: https://legal.un.org/ilc/reports/2019/english/a_74_10_advance.pdf (accessed: 29.12.2020).
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for peremptory norms of general international law
(jus cogens)»>.

According not only to the Vienna Convention on
the Law of Treaties, but also to the ILC position, jus
cogens norms are the only rules in international law
which are always non-derogable. It is this very quality
that makes them «hierarchically superior» to all other
norms in international treaty law. The ILC suggests
to go beyond one branch of International Law - that
is beyond the Law of Treaties — and to apply the su-
periority of jus cogens to all branches of international
law, including, for example, the Law of the Sea, where
not treaty rules, but customary rules traditionally play
the fundamental role. Indeed, this is reflected in Con-
clusion 3 of the ILC’s Articles on jus cogens, titled:
«General nature of peremptory norms of general in-
ternational law (jus cogens)». It provides: «Peremptory
norms of general international law (jus cogens) reflect
and protect fundamental values of the international
community, are hierarchically superior to other rules
of international law and are universally applicable».**

Such a new rigid hierarchy, suggested in the
ILC documents, is not reflected in the UN Charter
expressis verbis. But is it implied? The opinion that
only international custom and general principles of
law comprise «norms of general international law»
and the additional assertion that these two sources
(alone) may directly inspire jus cogens norms does
not suggest that either one or both are in some way
hierarchically superior to the other sources of inter-
national law. As noted earlier, the Advisory Commit-
tee of Jurists which drafted the original Statute (of
the Permanent Court of International Justice) was
emphatic that the three main sources of internation-
al law (international conventions; international cus-
tom; and, general principles of law) were not to be re-
garded hierarchically. Certainly, Barons Descamps»
(the President of the Committee) original proposal,
retained by Eli Root and Lord Robert Phillimore,
provided for an order: «The following rules are to be
applied by the judge in the solution of international
disputes; they will be considered by him in the un-
dermentioned order»®.

Admittedly, reference to lordre successif may have
been removed in order to avoid any possible future
misunderstanding as to the existence of any hierar-
chy of these sources®. However, even if this wording

3 |bid. P. 143.
* lbid. P. 142.

had been retained, it would have only served to con-
firm what has been outlined above: namely, that each
of the three main sources (at least) serves its own
unique and individual purpose in international law,
from which international courts and tribunals may
rely as occasion demands, but, crucially, commencing
with the applicable treaty law (if there is any).

There is a clearly established hierarchy within
treaty law, one and the only Treaty standing above all
the others. Article 103 of the UN Charter provides:
«In the event of a conflict between the obligations of
the Members of the United Nations under the pre-
sent Charter and their obligations under any other
international agreement, their obligations under the
present Charter shall prevail».

This begs (in the context of the new ILC docu-
ments, considered above) a question. Does the UN
Charter stand apart from the whole work of the ILC
regarding jus cogens norms in international law? Or
does the UN Charter reflect in the opinion of the ILC
«customary international law» in its entirety and, if
so, does it represent its own unique and single cat-
egory within «international customary law»?

It is probably premature to re-evaluate the list of
sources of international law which are reflected in
Article 38 of the IC] Statute, regarding, for example,
documents adopted by intergovernmental organiza-
tions; are they «subsidiary means for the determina-
tion» of rules international law? However, such a re-
evaluation may be necessary one day in the future
and possibly by other legal means. What is an advis-
able common opinion of international lawyers is to
consider that the norms contained in the UN Char-
ter, including Article 103 cited above, is the funda-
mental guidance to avoid confusion regarding appli-
cable law in a concrete case and interpretation of this
law. Moreover, the UN Charter key provisions are
to be revisited by regarding them as not only treaty
rules binding States Parties in 1945, but also as com-
prising customary international law; therefore, there
emerges «UN Charter Law» as peremptory norms of
general international law; thus providing the formal
possibility for customary norms reflected in the UN
Charter being upgraded to the status of jus cogens
norms. This, therefore, begs the question about the
current status within international law of the Princi-
ples described in Article 2 of the UN Charter.

3 Text presented at the 15th Meeting of the Advisory Committee of Jurists. See: League of Nations. Advisory Committee of
Jurists: Procés-Verbaux of the Proceedings of the Committee (June 16 - July 24™ 1920) with Annexes. The Hague: Van Lan-

genhuysen. 1920. P344.
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5. The contemporary meaning of the principles
embedded in the UN Charter

The series of norms with the highest treaty legal
value in international law are those set out in the UN
Charter. Articles 1 and 2 of the Chapter («Purposes
and Principles») are interlinked.

The United Nations Charter is sometimes called
«a constitution for the world», though the term «con-
stitution» means a fundamental source of national
law, establishing the supreme rules for people organ-
ized in a concrete national state. The UN Charter
was not meant as providing supreme legislation for
all the population of the world. It was meant to pro-
vide basic rules for the conduct of states. Some lead-
ers of the European Union endeavoured to adopt a
«constitutional treaty», meaning further limitations
of sovereignty of States-members of the EU and there
was a relevant reaction and the project was eventu-
ally abandoned*. Today, much more than then, the
world appears neither to be ready nor (probably)
willing to confer such a «constitutional» status upon
the UN Charter®. What it should, though, seek to
achieve is the cementing of the status of the UN
Charter as the primary instrument of international
law. Currently, the membership of the UN is near
universal®”. Drafted at the close of a long and tragic
World War II, the UN Charter has stood the test of

% |bid. P.338.

time well. The UN Charter is a prescient document.
A fine, and non-headline, example of this is Chap-
ter VIII (titled: Regional Arrangements) and Article
53(1), in particular, which anticipated the important
role that regional arrangements could play in help-
ing to maintain international peace and security®.
However, the pressure (from some quarters) to walk
away may never disappear. The existence of such
voices is particularly regrettable when one considers
that the United Nations has done its best (sometimes
under the most difficult of circumstances, encum-
bered by its procedures and rules) to fulfill its Pur-
poses: maintain international peace and security, to
save our generations from the scourge of new world
war, achieve international co-operation and act as a
centre for harmonizing the actions of nations («in
the attainment of these common ends»)*'. These are
worthy goals for the very survival of mankind.

Is it in the interest of the world community, to be
concrete, in the interest of the international commu-
nity of states as a whole, to alter the Principles of the
United Nations? The composition and competences
of the Security Council and General Assembly reflect
a careful balance between «might» and «right.» Not
even a permanent member of the Security Council
has on its own the means of adopting a resolution.
Nor two or three of such members. Member coun-
tries could not be expected to do any less than fulfill

3 The Treaty establishing a Constitution for Europe (2004) would have replaced the existing European Union treaties with a
single text. It was ratified by 18 member states. However, the rejection of the Treaty by French and Dutch voters in May and
June 2005 led to its abandonment.

3 This, despite the fact that there can surely be no doubt that the United Nations has primary responsibility for the mainte-
nance of international peace and security on the international stage (as represented, principally, by Chapters I, VI and VIl of
the UN Charter).

% Both the Holy See and the State of Palestine are observers; Western Sahara continues to wait for the conducting of its
much anticipated referendum (under Resolution 690, (1991)); Kosovo and Abkhazia perhaps lead a range of territories upon
which concerns across certain sections of the international community, and not only within the Security Council, continue
to frustrate final achievement of full statehood (at least in terms of acceptability).

40 For example, in Haiti (and action by the Organization of American States), in Liberia (via the Economic Community of
West African States, ECOWAS) and Somalia (the African Union, as well as sub-regionally the Intergovernmental Authority on
Development in Eastern Africa, IGAD). Even more successful example of a regional mechanism of peaceful collaboration and
maintaining environmental security are the regional arrangements of the Arctic States, including within the Arctic Council
[Governing Arctic Seas...2020:6-8].

41 While the Preamble of the UN Charter provides for the determination «to save succeeding generations from the scourge
of war, which twice in our lifetime has brought untold sorrow to mankind», the Purposes of the United Nations are formu-
lated as follows: «(1) To maintain international peace and security, and to that end: to take effective collective measures for
the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the
peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjust-
ment or settlement of international disputes or situations which might lead to a breach of the peace; (2) To develop friendly
relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace; (3) To achieve international co-operation in solving international
problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion; and (4) To be a centre for
harmonizing the actions of nations in the attainment of these common ends».
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their obligations, as members, in good faith. The ex-
tent to which they do or do not do so must rest (for
each) on their own legal conscience and legal policy.
International disputes should be settled peacefully;
force should be neither employed nor threatened;
UN members should be collegial, giving assistance
when preventive or collective action is taken (under
Chapter VII of the UN Charter), beyond which, to
the extent which is judged reasonable, states should
be left as sovereign actors (to make their legal policy,
both successful and even mistaken). As much should
apply to non-members of whom, today, there are
mercifully few*.

The Declaration on Principles of International
Law Concerning Friendly Relations and Cooperation
among States in Accordance with the Charter of the
United Nations, adopted by the United Nations Gen-
eral Assembly on the 24 October 1970, has a special
significance. According to the 1970 UN Declaration,
the seven principles of the United Nations Charter
(provided in Articles 1 and 2) «constitute basic prin-
ciples of international law». That might mean that
other principles reflected in other Articles of the
UN Charter are also principles of international law,
but according to the 1970 Declaration, they are not
«basic principles». Moreover, the 1970 UN Declara-
tion reflects the view of the General Assembly of the
United Nations as to the necessity of «the progressive
development and codification» of the Charter princi-
ples. By this Declaration, the UN General Assembly
«appeals to all states to be guided by these principles
in their international conduct».

The term «basic principles of international law»
is not used in the 1969 Vienna Convention on the
Law of the Treaties. Article 53 of the 1969 Conven-
tion provides that a treaty is void if «it conflicts with
a peremptory norm of general international law.» A
peremptory rule of general international law («jus
cogens») is defined in this article as «a norm accepted
and recognized by the international community of
states as a whole as a norm from which no deroga-
tion is permitted and which can be modified only
by a subsequent norm of general international law
having the same character.»* Under the 1969 Con-

vention if «a new peremptory norm of general in-
ternational law emerges, any existing treaty which is
in conflict with that norm becomes void and termi-
nates» (Article 64). Neither the 1969 and the 1986
Treaty Conventions (the 1986 Convention being on
the Law of Treaties between States and International
Organizations or between International Organiza-
tions) nor the 1970 Declaration noted above make
it clear expressis verbis whether «peremptory rules
of general international law» and «basic principles of
international law» are legally the same or not. Legal
teachings have noted the similarity (if not identical
nature) between «basic» (or «main») principles of
international law and jus cogens rules, and also be-
tween the latter and obligations erga omnes; the IC]J
identified «the category of obligations erga omnes» in
dicta in the Barcelona Traction case. As was noted,
unlike obligations arising in respect to specific in-
jured states, «obligations erga omnes are owed to the
international community as a whole» [Evans 2006:
162-163]. For reasons explained further we suggest
that all main principles of international law as they
are provided in Articles 1 and 2 of the UN Charter
are peremptory rules of general international law, but
not all such peremptory rules are formulated in the
UN Charter.

According to the IC], «principles» of internation-
al law are «certain basic legal notions».* They are
prescribed by «general customary international law»
or by «special international law», and not by nation-
al laws. So, there is a clear distinction between the
terms «principles of international law» and «general
principles of law» (the latter are rooted in national
legal systems).

6. Comparison of the main principles
of international law and general principles of law

It is remarkable in this context how different is
understanding of the terms «general principles of
law» and «general (or main) principles of interna-
tional law» as suggested in the legal teachings. Ac-
cording to Professor Brownlie (the latest book is
edited by Professor Crawford): «The rubric “general

42 Of course, when the United Nations was first established the processes of «salt-water» decolonisation was yet to begin in
earnest, thus rendering the organization with an initial membership of only 51. Today, the number has almost quadrupled to

193, the most recent being South Sudan in 2011.

4 The same definition of jus cogens is provided in Article 53 of the Vienna Convention on the Law of Treaties between States
and International Organizations and between International Organizations, 1986.

“ International Court of Justice: North Sea Continental Shelf. Judgment. - ICJ Reports. 1969. P. 46. URL: https://www.icj-cij.
org/files/case-related/51/051-19690220-JUD-01-00-EN.pdf (accessed 27.12.2019).
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principles of international law” may alternately refer
to rules of customary international law, to general
principles of law as in Article 38(1)(c), or to certain
logical propositions underlying judicial reasoning
on the basis of existing international law. This shows
that a rigid categorization of sources is inappropri-
ate» [Crawford 2012:37]. Though we agree with high
assessments of Brownlie’s contribution to the theory
of international law* some of his statements are to
be revisited today. There are universal and regional
and even bilateral rules of customary international
law; so we do not think that the term «general» (or
«main») principles of international law may refer to
bilateral or regional rules of customary international
law. Brownlie’s assertion that generally recognised
principles of international law (or basic principles)
are «certain logical propositions underlying judicial
reasoning on the basis of existing international law»
has also been challenged. «Logical propositions»
rooted in Roman law - such as lex specialis derogat
generali; lex posterior derogate priori; nemo plus juris
transferre potest quam ipse habet, were not consid-
ered by Professor Tunkin, for example, as norms of
international law stricto sensu. Even if they are con-
sidered by some other specialists as norms of inter-
national law or even if they were applied by interna-
tional courts and tribunals as rules of international
law (and not as general principles of law), they are
certainly not basic principles of international law in
the context of the UN Charter and 1970 Declaration.
According to Professor Tunkin, these Latin tags for
judicial reasoning are what is described in the UN
Charter as «the general principles of law recognized
by civilized nations» [Tunkin 1974:227].

Professor Shaw in his latest edition of Interna-
tional Law observes that there are «various opinions
as to what the general principles of law concept is in-
tended to refer. Some writers regard it as an affirma-
tion of Natural Law concepts»; other writers «treat it
as a sub-heading under treaty and customary law»;
some authors regard «the general principles of law as
reiterating the fundamental precepts of international
law». For Professor Shaw, «the most important gen-
eral principle, underpinning many international legal
rules, is that of good faith. This principle is enshrined
in the United Nations Charter» [Shaw 2017:73-77].
We are not ready to share the opinion that princi-

ples «enshrined in the United Nations Charter» are
reflected in Article 38 of the ICJ Statute as «general
principles of law». They are reflected in the first and
the second sources - «international conventions»
and «international customy.

Professor Kozhevnikov, former Judge of the In-
ternational Court of Justice, prefers to use, instead of
the term «basic principles of international law», the
term «generally recognised principles» of contempo-
rary international law, with the same legal meaning.
According to him, these principles are «some basic
and most important rules of conduct of States», they
are «governing sources of international legitimacy»
and which «reflect the legal consciousness of all ad-
vanced humanity»*. We might suggest, however,
that some principles of international law, which are
not «basic principles» (according to the 1970 Decla-
ration) might be nevertheless «generally recognized
principles» - like the principle of the freedom of the
high seas, for example.

In light of these different understandings of what is
the legal meaning of these terms («basic», or «main»,
or «generally recognized» principles of international
law) it may be suggested that it is the United Nations
Charter’s Principles only which are to be undisputedly
regarded today as the «basic» («main») principles of
international law. Today these principles are rules of
both international customary law and treaty rules
(the UN Charter is a treaty and at the same time its
rules express the general practice of states accepted
as law). The main reason for such an approach is a
legal reality (as has been previously indicated); in the
hierarchy of international treaties the rights and ob-
ligations under the United Nations Charter only have
primary legal force which is formulated expressis ver-
bis and is recognized as law by nearly all states of the
world. Besides, the UN Charter’s Principles have sur-
vived unchanged during the long period of the dra-
matic changes in international life since 1945.

Modern relations between states are governed
firstly by these basic principles of international law.
The contemporary processes of economic globali-
zation, transboundary informatization, and new
planetary challenges (including increasing military
rivalry between states, pandemic diseases and global
environmental degradation) do not lead to a neces-
sity to change these basic principles of international

4 As Professor James Crawford correctly observed in his Preface to Brownlie's Principles «several generations of Anglophone
international lawyers have absorbed their sense of the structure of their subject from Principles» [Crawford 2012:XVII].
4 Mezhdunarodnoe parvo: uchebnik. Otv. red. F.l. Kozhevnikov [International Law: a textbook. Ed. by F.I. Kozhevnikov]. Mos-

cow: Gosyurizdat Publ. 1957. P.34-35. (In Russ.).
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law. They are the key element of the system of general
international law based on the UN Charter and the
basis of global security. It is because of the effective-
ness of the Charter’s principles that the peoples of the
United Nations are still saving (since 1945) the Earth
and several generations of human beings from the
global scourge of world war, using the wording of the
Preamble of the Charter.

The normative nature of basic principles of inter-
national law is confirmed. For example, the Universal
Declaration of Human Rights of 1948 provides inter
alia: «These rights and freedoms may in no case be
exercised contrary to the purposes and principles of
the United Nations». This is important in light of in-
novation by some scholars of such doctrines as «re-
sponsibility to protect». Professor Lukashuk, former
member of the International Law Commission, fo-
cuses on such a peculiar feature of the basic princi-
ples of international law as their stability. He writes
that these principles «are not subjected to the influ-
ence of particular changes in international relations»
[Kurs mezhdunarodnogo prava ...1989:8]. The lit-
erature would appear to suggest that this is a view
universally shared. The processes of economic glo-
balization, ecological interdependence of the globe’s
population and the emergence of new threats to hu-
man beings do not require change to Articles 1 and 2
of the UN Charter. No other alternative set of princi-
ples of international law recognized universally have
emerged, since 1945, to challenge these.

One of the distinguished specialists in interna-
tional law, Judge Coroma correctly notes that the
«proposition according to which general customary
international law is binding on all states which have
not objected insistently and clearly against rules in
the stage of formation has received wide recogni-
tion» [Henckaerts 2005: xii]. It seems even more im-
portant now to repeat that the UN Charter principles
are universal norms both of customary and treaty in-
ternational law, which are binding on all states.

It is in the context of the legal notion jus cogens,
viewed not only within one branch of internation-
al law - the law of treaties - but its whole system,
that the peremptoriness of basic principles of inter-
national law may be generally confirmed in inter-
national legal doctrines [Kurs mezhdunarodnogo
prava...1989:5-43].

7. Are principles of the UN Charter and
jus cogens legally identical?

As noted above, sources of international law are
many and their creation is a developing process. So,
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for such a creation «a rule must come from some-
where» and there is a need for a «fundamental norm
on which all international law is based» [Evans
2006:116-117]. The Vienna Convention on the Law
of Treaties, 1969, provides that parties have in mind
the «principles of international law embodied in the
Charter of the United Nations» (Preamble). Thus, the
1969 Convention can be in line with the interpreta-
tion suggested above, all the UN Charter’s Princi-
ples are qualified as jus cogens. But are all jus cogens
norms only those rules which are provided by the
UN Charter? The following might be added here for
consideration: since the 1970 Declaration provides
only for seven UN Charter Principles as basic prin-
ciples of international law, are these seven principles
alone of a peremptory character (jus cogens)? Natu-
rally, the 1970 Declaration should not be regarded
as the final interpretation of the UN Charter princi-
ples. The codification and progressive development
of international law is on-going. Besides, further
improvements of the text of the 1970 Declaration is
a reasonable alternative and wise approach to avoid
having to revise the Charter itself.

It is asserted that «the theory of jus cogens or
peremptory norms» is just «a concept without an
agreed content» [Evans 2006: 164]. We remark, how-
ever, that definitions of the rules on jus cogens are
provided in two Vienna Conventions on the Law of
Treaties of 1969 and 1986 (so it is not just a «theory»
or a «concept»; it is a treaty rule). Besides, as previ-
ously indicated, the International Law Commission,
in its recent work on jus cogens norms, has begun to
confirm a basket of sources accepted as «bases» for
jus cogens norms. Dinah Shelton is, of course, correct
that multilateral agreements (in spite of such a gener-
al rule as «a treaty does not create either obligations
or rights for a third state without its consent» — Ar-
ticle 34 of the 1969 Convention) «increasingly con-
tain provisions that affect non-party states» [Evans
2006:165]. Indeed, the UN Charter itself provides:
«The Organization shall ensure that states which are
not members of the United Nations act in accordance
with these principles so far as may be necessary for
the maintenance of international peace and security»
(Article 2). So, for these purposes, the UN principles
were enforced even in relations to states which are
not parties to the Charter. Another important legal
reality is that only principles and other norms of the
UN Charter are enforced by the Security Council,
according to the UN Charter. This is not applicable
to all jus cogens norms, both currently in force and
future. Former Member of the ILC, Professor Tunkin
notes: «Norms of international law are created and
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are modified in the course of international relations.
It is natural that the character of international rela-
tions exerts a decisive influence upon the develop-
ment of international law» [Tunkin 2003:45-46]. So
more detailed and adapted regulation of contempo-
rary international relations is constantly needed. In
such a context new principles and rules of interna-
tional law may be crystallized. Some of them may
develop as jus cogens. While the UN Charter’s Princi-
ples are to be saved as a foundation of such progres-
sive development of international law.

Revision of the UN Charter does not seem help-
ful, in the contemporary fragile political environ-
ment, not only because the danger of accidental «first
strike» has increased, but also because of relevant
risks of the gradual destruction of the very founda-
tions of the World Legal Order. However, up-dated
interpretations of the UN Charter’s principles of in-
ternational law should follow, in time, the contempo-
rary development of international relations. Today,
such development does not offer grounds for revis-
ing the content of basic principles of international
law. In future, reasonable «innovations» in interpre-
tations of basic principles of international law (with-
out changing the key provisions of the UN Charter)
are feasible if such innovative interpretations receive
universal consent from states, reflected both in doc-
trinal writings and in the practice of the United Na-
tions Security Council.

The American international lawyer, Lori Dam-
rosch, once put the question: is the law by which the
international community has been guided since 1945
ripe for fundamental change? She offers, in prin-
ciple, a negative answer to this question [Law and
Force...1991:215]. We agree with this opinion. As
Churchill once put it, «democracy is the worst sys-
tem of government in the world, except for all the
others» [Johnson 2015:27]. Modern international
law based on the UN Charter seems probably not the
best system of governance of international relations
but all other systems, including religious and moral,
are worse. International law based on the UN Charter
has no alternative as a regulator of relations between
states in our dangerous and fragile world of today.

8. Conclusions

The contemporary Community of states or-
ganized on the basis of international law (with the
UN Charter as its core) can't afford what European
governments organized in the League of Nations
did - let Hitler's Germany in 1939 start World
War II. Preventing World War III is not only a le-
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gitimate expectation of the peoples of the United Na-
tions; it is also the most important obligation of all
states including first and foremost of those which are
Members of the Security Council, both permanent
and non- permanent. Up till today World War III is
being prevented. But it is recognized now not only by
journalists but also by military and legal experts that
the danger of global World War has dramatically in-
creased nowadays. Recent military escalation of hos-
tilities between the U.S. and Iran (after the U.S. strike
on an Iranian military delegation on the territory of
Iraq) or stand-offs in the South China Sea are other
up-dated confirmations of this.

Preventing World War III is possible only by con-
solidated international efforts of states, and there
is no feasible alternative to international law as the
universal regulator of relations between states and
other international actors. The UN Charter still re-
mains the only generally recognized fundamental of
modern international law. Nobody can predict the
exact consequences of ignoring the UN Charter, es-
pecially by powerful states, in the current political at-
mosphere of rising danger of global military conflict.
That does not mean that the contemporary interna-
tional law is static. It is evolving with the new realities
of international life and technological and social pro-
gress. So, up-dated interpretations of the UN Char-
ter’s principles of international law should follow, in
time, the current development of international rela-
tions. However, any revision of substance of the UN
Charter is counter-productive in the modern fragile
international life, when the danger of accidental «first
strike» has increased. The very fact of the revision of
the principles of the UN Charter might be regarded
as if they are no longer imperative, with relevant risks
of the gradual destruction of the very foundations of
the World Legal Order.

The major challenge for the community of states
is wisely to put «new flesh to the bone» of the old and
tested UN Charter’s principles, so that the govern-
ance of international relations becomes an on-going
«perfecting process», more clever and cautious than
it was before. It is in these global and regional con-
frontations between the conservative values of world
security and additional risks of World War III (cre-
ated today permanently by different factors) that a
responsible and smart attitude of the community of
states to the UN Charter is urgently needed - to re-
spect this core of the rule of law, and for this end, to
respect as a priority at least one of the general prin-
ciples of law which was known even to our ances-
tors, and which has come from Roman law: quieta
non movere.
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OENCTBUE MEXXOYHAPOOHOIO
NMPABA B HALLMOHAJIbHOWU
NMPABOBOU CUCTEME:

B MOUCKE JNTYMLUEro NOHMMAHUA

BBEJJEHWE. Tema umnnemenmauuu mexnoyHa-
POOHO-NPABOBLIX HOPM OOWUPHAT U MHO20ZPAH-
Has, Heucuepnaemas, éeuHo axmyanvHas. Hecmo-
MPA HA MHOZ07IEMHION Pa3pabomky 60npocos
deiicmaust MexOyHAPOOH020 NPA6a 6 HAUUOHATIb-
HOIX NPABONOPAOKAX, MeMa No-npexHemy ocma-
emcs 8 uenmpe 6HUMAHUA uccnedosamereti. Poc-
cutickasi ~ Mex0yHapoOHO-npasosas  O00KMpuHa
docmamouro 6ozama onyOnUKO8AHHVIMU MPYOa-
MU no amoti meme, a NPAKMUKAd POCCUTICKUX
cy006 — NPUMEPAMU UCNONb308AHUS U NPUMEHEHUS
MeHoyHapooHozo npasa. Vlx npedcmasnerue Ha
MeNHOYHAPOOHOM YPOBHE MOXMErm CYU4ectneeHHo
oboeamumo 6a3y 0N AHATUMUYECKUX CPABHEHUI
¢ NpaKmukoti Opyeux cmpa u 0anvHetiuux ucce-
dosanuii 6 amoti obnacmu. Yuumoliéas, umo pabo-
mul poccutickux uccnedosamereti Mano npeocmas-
JIeHbl 8  MEHOYHAPOOHOM NPasosom OUcKypce,
MOHOZpapuHeckue Uccned06aHus HAWUX coomeye-
CIMBEHHUKOB, ONYONUKOBAHHbIE 6 KPYNHDLIX 3apy-
bexcHbLx U30amenvcmeax, camu no cebe 6vl3vi6a-
om uxmepec Kaxk y pPOCCUUCKUX, mMaK u Yy
sapybexcnoix uumamerneti. VI emecme ¢ mem, ma-
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Kue nybnukayuu noocnyoHo cmMassm 6vlCOKYIO
NIIAHKY OHUOAHUL OM UX COOEPHAHUSL.

MATEPUAJIBI U METOIBI. B nacmosiueti
cmambve npedcmMasneHo KPUmu4eckoe 0CMvicieHue
M020 USNIONEHUS MeHOYHAPOOHO-NPABOBLIX 60-
npocos, Komopoe npeocmasneHo 6 MoHozpapuu
npogeccopa,  0okmopa  1W0pUOUHeCKUX — HAYK
C.IO. Mapoukuna. dma xHuea uszoana 6 2019 2. 00-
HUm u3 cmapetivux usoamenvcme mupa Brill-
Nijhoff (e. Jleiiden, Hudepnanovt) - «Ieiicmeue
MeNOYHAPOOHO20 NPAsa 8 POCCUTICKOU Npasosoti
cucmeme. Menstowuticss nooxo0» (8 opueunane:
«The Operation of International Law in the Russian
Legal System. A Changing Approach»). B nacmos-
wieil cmamoe, 6 PAMKAX 0C6EULeHUS COCMABTAIO-
wiux KHueu npog. Mapoukuna, HeCOMHEHHO, NO-
JIE3HbIX 07T HAYKU ~ MewOyHAPOOH020 npaead,
0603HaUeHa U OUCKYCCUS C ABIMOPOM KHUU NO PAOY
80NPOCOB 6 CONOCMABNIEHUU C UHbIMU UX MPAK-
moekamu 6 topuouueckoii Hayke. Ocoboe 6HuUMA-
Hue Y0engemcs HAy4HOou nonemuke ¢ Asmopom
MOHOZpAPUL N0 80NPOCAM MEOPUL MENOYHAPOO-
HO020 Npasa. AHANU3 UCCIe008AHUS Npo6edeH HA
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0CHOBe 00ULeHAYUHDIX U YACHOHAYYHBIX Memo-
008 NO3HAHUA.

PE3YJIBTATBI MICCIIENOBAHWS. M3yuennas
MOHOZpadus npedcmasnsiem Hawemy 6HUMAHUW
sudeHUe aMopoM MOHOZPAPUL C08emCKOLi U poc-
CUTICKOUL MeHOYHAPOOHO-NPABosbix 0okmpuH. Pa-
boma oxeamvieaem 3HA4UMENbHYIIL NEPUOOD Meo-
pemuuecko20, HOpMAMUBHO20, UHCTNUMYUUOHHO20
U NPAKMUYECKO20 0CB0eHUS NPOOTEMbL UMNIEMEH-
mayuu mMexoyHapooHO-npasosvix HOpm 2ocyoap-
cmeom — 6onee mpex decsimunemuii. Imo omeeua-
em 3as671eHHOL Ue/lu UCCTIe006aHUS — NOKA3AMb
MEHTIOWULICS N00X00 K 80NPOCY 6 00KMPUHe, Cy-
debHoll npakmuke, Hopmomeopuecmee. B momo-
epaduu cUCmemHO U3ZOHEHO asmopcKoe npeo-
cmasnexue Cymu HAUUOHANLHO UMNTIeMEHMAUUY
NPUHUUNOE U HOPM MeHOYHAPOOHO20 Npasa, 6Hy-
MPU20cy0apcmeenHoeo npasosoeo U UHCIMUMyuu-
OHHO20 MeXAHU3MOB MAKOU UMNIeMeHMAayul,
OueHKU U 0000uLeHU NPAKMUKU POCCULICKUX CY-
008, C853AHHOL ¢ 00pauseHuem K Men0yHapooHoMmy
npasy u npumeHeHuem mex0yHapoOHO-NPa6o6bIx
Hopm. B mo e epems MOHOZpAPUA U3HAHATLHO
8bI3bl6AEN HEKOMOpble 60npocyl: 1) 06 asmopckom
NOHUMAHUU COOEPHAHUT 3AMPazuéaemvlx NOHSI-
muii meopuu mMexoyHapooHozo npaeas; 2) o cnoco-
6ax npasoobpa306anus 6 HAUUOHANLHOU U MeNIY-
HapoOHOL NPAasosoii cucmeme; 3) 0 COCMABATIOULUX
a7IeMeHmMax Mex0yHAPOOHOLl NPABosoLl CUCHEMbL;
4) o0 3HaueHuu U NPuUpPode CaMOUCHOTHUMBIX MeH-
0yHApOoOHO-NPABOBLIX HOPM; 5) 0 NpobeMe Mendy-
HapooHoil npasocybwvekmHocmu; 6) o npedcmase-
HUU A6MOPOM COCTNOSHUS COBPEMEHHOT NPasos6oi
doxmpurvl 8 Poccuu.

OBCYJXIOEHUME W BbIBOIDbI. Poccutickas
ropuduUecKas Haykd, 3aKOHO0AmenvHAs U NPaso-
NpUMeHUMenbHA NPAKMUKA NPOULIU 00CMAmoy-
HO COMUOHBILL NYyMb 6 0CB0eHUU U obecneveHUU
KOHCMUMYUUOHHO20 NONONEHUS 0 NPUHUUNAX U
HOPMAX MeXOYHAPOOHO20 NPasa U MexoyHapoo-
Holx 00zosopax Poccuu xax cocmasHoti wacmu ee
npasosoti cucmemvl. Monozpadus npog. Mapou-
KUHA no04epKU6aer 8aiHOCMb Meopermu1eckozo
000CHOBAHUS U 2PAMOMHO20 NPUMEHEHUS meope-
MUYeCKUX Me3Ucoé 0 mecme U PoaU HOPM U Uc-
MOYHUKO8 MeNIYHAPOOHO020 NPABA 6 Npedenax Ha-
UUOHANIbHOU  10PUCOUKYUU, O  COOMHOUEHUU
10PUOUHECKOTL CUIbL MEHOYHAPOOHBIX U 8HYMPULO-
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cyoapcmeenHuvix Hopm. [eiicmeumenvHo, Kak npa-
606€0am, MAaK U 20Cy0apCHeeHHbIM CIPYKMYpam,
HeNnocpeocmeeHHO pPeuianuium 60npocol o Oeti-
CM6UU Mex0yHAPOOHO-NPABOBLIX HOPM HA NPakK-
muKe, 6axHO UMEMb Uel0CHHOe NpedcmaeseHue 0
PYHKUUOHUPOBAHUU  HOPMAMUEHO-UHCIMUMY Y-
OHHO20 MeXAHU3MA UMNJIEMEHMAUUU MeHOYHA-
pooHo-npasosvix 00s3amenvcme Poccuu 60 6Hy-
mpuzocyoapcmeenHoii cepe. B amom ceeme
pasymHo npudasamsv 0coboe 3HaueHue ponu cyoeo-
HOUL 671ACMU 6 MONKOBAHUU U NPUMEHEHUU HOPM
MmexoyHapooHozo npasa. B pabome nocnedosa-
MenvHO NPOOEMOHCIPUPOBAHO U3MEHEHUE Oteye-
CMBEHHOT NPAKMUKU U N00X0006 K 60CHPULIMUIO
MeHOYHAPOOH020 NPA6A C MmeqeHUeM 6peMeHlU,
OMMeUarmcs nepuodvl no0vemMos U cnados 6
oueHKe e20 3HAYUMOCMU U POU 6 NPpasonopsoke
cmparvl. Xoms uccnedosarue NoIHONPAGHO npe-
meHOyem Ha xapakmepucmuky @pyHoameHmano-
HO020, A6Mop 6ce sHe 0onyckaem, Kak npeocmasns-
emcs, HeKomopoie meopemuueckue
«N0ZPEUIHOCTUY, OCTIONHAIOULUE NPABUTLHOE NO-
HUMaHue NPoedeHHOl aHATUMUeCKOLi pabombl u
NOMyHeHHBIX HAYUHbIX pe3ynvmarmos. IIpedcmas-
JITEMCS, Ym0 IMUM A6MOP MOHOZpaPuU cam cebe
6pocaem 6v1308. B 0anHoti cnamuve 6 npooonieHue
membl, NOOHAMOL ABMOPOM MOHOZPAPUU, 6bICKA-
3aHbL NPeONIOHEHUS O MOM, KAK PAcnymamv HeKo-
mopuole Y3/l 0003HAUEHHVIX DOKMPUHATILHBIX NPO-
mugopeyuil.

KITIOUEBBIE CJIOBA: mesxoynapooroe npaso,
npasosas cucmema P®, wopuduueckas cuna mesxi-
OyHAPOOHDIX U HAUUOHATILHDIX HOPM, UMNTIEMEH-
Mayus MexoyHaApoOHO-NPABOBbIX HOPM, POTb CY-
0ebHOli  NPAKMUKY, CAMOUCNONIHUMbLE HOPMD,
8epPX0BEHCINB0 NPpasa

I OUTUPOBAHMA: Kanyctun A, JKy-
pasnesa JIIL. 2020. [JeiicTBre MeXyHapOZHOTO
IIpaBa B Hal[MIOHA/IbHOI IIPAaBOBON CUCTEME: B I10-
VICKE JIy4YIlero NMOHMMaHusA. — Mockosckuil xyp-
Han mexcoyHapoorozo npasa. Ne 1. C. 26-43. DOL:
https://doi.org/10.24833/0869-0049-2020-1-26-43

Asmopol 3as67a10M 00 omcymcmeun KOHGAUKMA
uHmMepecos.
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THE OPERATION OF INTERNATIONAL
LAW IN THE NATIONAL LEGAL SYSTEM:
IN SEARCH FOR BETTER UNDERSTANDING

INTRODUCTION. The issue of implementation
of international legal norms is extensive and multi-
faceted, and most importantly, it is always relevant.
Despite the long-term development of questions of
the operation of international law in national legal
systems, the issue remains in the focus of researchers.
Russian scholarship is quite rich in research of this
area, and the practice of Russian courts is also rich in
examples of the use and application of international
law. Their presentation at the international level can
significantly enrich the basis for analytical compari-
sons with the practice of other countries and further
developments in this area. Nevertheless, the research
of Russian authors is not well represented in the inter-
national legal discourse: the appearance of works by
our compatriots in foreign editions is not so frequent.
That is why monographic research papers by Russian
authors published in major foreign publishing houses
is of great interest to both Russian and foreign readers.
At the same time, such publications implicitly set a
high bar for expectations from their content.

MATERIALS AND METHODS. The article pre-
sents a critical understanding of the monograph of
Professor S. Marochkin, published in 2019 by one of
the world's oldest publishers Brill-Nijhoff (Leiden, the
Netherlands) - "the Operation of international law in
the Russian legal system. Changing approach”. The
article highlights key elements of the study. Special
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attention is paid to the reflections and conclusions of
the author of the monograph on the theory of inter-
national law. The analysis of the research is based on
general and private scientific methods.

RESEARCH RESULTS. The reviewed monograph
presents to our attention a wide range of Soviet and
Russian general theoretical, discipline-specific and
international legal doctrines. The work covers a sig-
nificant period of theoretical, normative, institutional
and practical development of the issue of implemen-
tation of international legal norms — more than three
decades. This corresponds to the goal set out in the
study - to show a changing approach to the issue in
scholarship, judicial practice, and rule-making. The
monograph consistently exposes the author's idea
about the essence of national implementation of the
principles and norms of international law, domestic
legal and institutional mechanisms for such imple-
mentation, assessment and generalization of the prac-
tice of Russian courts related to the appeal to interna-
tional law and the application of international legal
norms. At the same time the monograph begs some
questions: 1) on the author's understanding of the
content of the concerned concepts in the theory of in-
ternational law; 2) on the methods of law-formation
in the national and international legal system; 3) on
the constituent elements of the international legal sys-
tem; 4) on the meaning and nature of self-executing
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international legal norms; 5) on the problem of inter-
national legal personality; 6) on the author's view of
the state of modern legal scholarship in Russia.

DISCUSSION AND CONCLUSIONS. Russian
scholarship, as well as practice in the law-making,
law-application and law-enforcement have gone a
long way in mastering and ensuring the constitutional
provision on the principles and norms of internation-
al law and international treaties of the Russian Fed-
eration as an integral part of the national legal sys-
tem. The reviewed book emphasizes the importance
of theoretical justification and competent application
of theoretical theses on the place and role of norms
and sources of international law within national ju-
risdiction, on the correlation of the legal force of in-
ternational and domestic norms. Indeed, both legal
scholars and public institutions that directly address
questions about the operation of international legal
norms need to have a complete understanding about
the functioning of the regulatory and institutional
mechanism for implementation of international legal
obligations in the domestic sphere. In this light, it is
reasonable to attach particular importance to the role
of the judiciary branch in appealing to and applying
international law. The research paper consistently
demonstrates changes in the practice and approach-

1. BBemenne

HOCTIeIHee BpeMs, KOT/ja TeH/IeHIINY YCYTY-

Orsro1LeVics OUIIONAPHOCTU B MUPe CTaHO-

BATCS BCe 00/iee 0UeBUTHBIMIY, PYHIaMeH-
TajIbHbIe TeOpeTNYecKyue TPYAbl B 00/IacTH IpaBa,
HOJTOTOB/IEHHBIE POCCUIICKVMY YYEHBIMU M OITy-
O/MKOBaHHbIE 32 PyOeXOM, CIIOCOOHBI ITPOU3BECT
CIU/IPHOE BIIeYAT/IeHNe Ha AesATeNIell HayKy, KoTopas
IO CYILIEeCTBY CBOEMY YHMBEPCAa/IbHA; B 3aIlafiHBIX
rOCyAapCcTBaX Takas HayKa, KaK CYUTAETCs, He MeeT
reorpauyecKyx 1 fjaxke roCy/japCTBEHHbIX IPAHMNL].
Ho B cuty pasHbIX IPMYMH 3anafHbIE yYeHbIE PELKO
VHTEPECYIOTCS OIIBITOM, IEMOHCTPUPYEMBIM OTede-
CTBEHHOI1 IIPaBOBOJI JOKTPUHON B IYOIMKAIMOH-
HOJT IJTOCKOCT. MeXXIyHapojHOe IIpaBo KaK HayKa
He ABJIsIeTCs McKkmodeHreM. HeMHorye poccuiickue
TEOPETHKM U HeMHOTVie pyH/JaMeHTa/IbHble TPYABI B
cepe MeXXTYHAPOFHOTO IIpaBa M3BECTHBI LIMPOKOI
HayuHol1 my6/uke 3amaza. CaMbIMM M3BECTHBIMU 1
SAPKVMMMU UCK/TIOYEHNAMM BBICTYIIAIOT PaOOTHI COBET-

«1.2020

es to the perception of international law over time
with ups and downs in the estimation of its signifi-
cance and role in the country's legal order. Although
the study claims to offer an exhaustive fundamental
analysis of all the problems raised, the author still
makes some theoretical mistakes that complicate the
correct understanding of his analytical work. Thereby
the author challenges himself to continue the research
of the issue in order to untangle some knots of doctri-
nal contradictions.

KEYWORDS: international law, legal system of the
Russian Federation, legal force of international and
national rules, implementation of international legal
rules, role of judicial practice, self-executing norms,
rule of law
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CKMX JUIUIOMAaTOB J IOPUCTOB-MEXIYHAPOSHUKOB,
yneHoB Kommccun mexxpynapopnoro mpasa OOH
npodeccopos P.J. KoxeBuukosa u LLV. Tynknna.
Bxnap cynsu Mexpaynapopsoro Cypa OOH npod.
KoxxeBHMKOBA — ero 3HaMeHuTas MoHorpadus «Pyc-
CKO€ TOCYAIapPCTBO U MEeXAyHapoaHoe mpaso (1o XX
BeKa)», €ro BEMVKOJICIIHbIE M3/I0XKEHUA PpelleHN
Mexpaynapopnoro Cyga OOH, MHOrouucieHHble
MHbIE UCCTIeOBAHMI MEKIYHAPOJHOTO IIpaBa — yoke
IpeIMETHO OTMeYeHbl B COBPEMEHHOIT Hayke [BbI-
nerxannH 2013:250-252]. Kunra LU. Tynkuna «Te-
OpuA MeX/[yHapOJHOTrO IIpaBa» Obljla epeBefieHa Ha
HECKO/IKO MHOCTPAHHBIX S3BIKOB U MHOTOKPATHO
IUTUPOBAIACh 3apyOexxHbIMY aBTOpamu [TyHKuH
1970; Tunkin 1974]. Ot™MetuM u TpyabI npodecco-
pos JLIIL. binmenko u VLW Jlykaumiyka, ocTynHble
3apy0e)XHOMY YMTAaTe/Nl0 Ha AHIIMIICKOM S3BbIKe
[Blishchenko 1989; Lukashuk 1968]. Yike B HbIHelLI-
HMII TIepyofi 3a pyOeKOM OIyOMVKOBAaHBI KHUTIM
npod. A.H. BourerxaHuHa o mpaBOBOM CTaTyce
ApKTUKM, HallMICAHHbIE VIM B COAQBTOPCTBE € IPod.
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I1. bepkmanom u mpod. O. Surom [Environmental
Security...2013; Berkman, Vylegzhanin,Young 2019;
Governing Arctic Seas ... 2020].

Kaxoe MeXIyHapomHO-IIpaBOBOE MCC/IEOBa-
HJe POCCUIICKUX YYeHBIX, OIyOIMKOBAaHHOE 3a py-
0exoM, BBI3bIBAeT, KaK IIPaBIIO, XIBOI MHTEpeC,
IIPOJO/IKasA KOHCTPYKTUBHBIN IMANIOT POCCUIICKUX
U 3apyOeXXHBIX JOKTPYH. TakoMy fuanory, beccrop-
HO, ciocob6cTByeT 1 MoHorpadus C.J0. MapouknHa
«The Operation of International Law in the Russian
Legal System. A Changing Approach» («[leiicTBue
MEXJYHapOJHOIO IIpaBa B POCCUIICKON IpaBo-
BOIT cucreMe. MeHsmomuiicsa mogxon») [Marochkin
2019]. Pabora sIB/Is€TCS TOTMYHBIM TIPOJO/DKEHEM
cepui paHee OIyO/IMKOBaHHBIX TPYHOB aBTOpa [bes-
6opopos 2012:45] u npexncrasisieT co6oil IepeBox
(C HEKOTOPBIMM VM3MEHEHMSAMY U HOTIOTHEHUSMMN)
ero MoHorpadum «Jleticmeue u peanudauus HoOpm
Mex0yHapooHozo npasa 6 npasosoti cucmeme Poc-
cutickoii Pedepayuu» [Mapouxkun 2011]. IToatomy
MOXXHO IPEIIONOXNUTD, YTO JAHHAS KHUTA, Oy O/u-
KOBaHHas Ha aHITIMIICKOM fA3BIKe, HAIleJIeHa, IIPeXK/ie
BCETo, Ha 3apy0eXXHBIX YMTATENIel.

2. Paccka3 aHITIOA3BIYHOMY YMTATENI0
0 «POCCHIICKOM IOfIX0fe K MEXAYHAPpOJHOMY
npaBy»

Monorpadus C.IO. MapouknHa npepcraBiser
co00Jl OpUTMHAIbHOE B I71a3aX AHITIOA3BIYHON ay-
AUTOPUM MCCTIEOBaHMe C TAPMOHUYHON CTPYKTY-
poIL, JOCTYIIHBIM M IIOHATHBIM CTHUJIEM U3/I0KEHM:
aBTOPCKMX CEHTEHINII, BCTPOEHHbIX B TEOPUIO CO-
OTHOIIEHNA MEXJIYHApPOJHOIO M HalMOHAJIbHOIO
npaBa. JTOT TPYyJ, MHTEpEeCceH TeM, YTO BK/II0YaeT
pe3y/bTaThl MHOTOJIETHEl PaboThI, IPOBELEHHO
B PaMKaxX MEXYHAapOJHOIO MHOTOHALMOHAIbHOIO
npoexTa, peanmuayemoro OkcopackuM 1 AMcrep-
faMcKkuM yHuBepcutetamu «International Law in
Domestic Courts» 1o ormy6/1MKoBaHNIO Ha CaiiTe U3-
narenbcTBa OKCOPACKOTO YHUBEPCUTETA aHAJIM-
TUYeCKUX 0630pOB Cy/IeOHBIX pelIeHNIl, CBI3aHHBIX
C IpUMEHEHMEM MEX/IyHapOIHOTO IIpaBa, IPUHHA-
TBIX B psifie CTpaH'.

Kaxk yTBepikzjaeT aBTOp MOHOTpadum, «poccuii-
CKMIl TIOAXOJ, K MeX/[yHapO/JHOMY IIpaBy B paMKax
HALMOHAJIbHONM IOPUCAMKLMM M3MEHM/ICA 3a IIO-

crmepHre Tpupuath aet» [Marochkin 2019:291].
Cpasy orMeTMM: BO-IIEpPBBIX, aBTOPY CJI€fJOBa/IO
OBl YTOYHUTD, YTO OH IOHMMAET 371eCh IIOf] C/I0Ba-
MU «pOCCMIICKUIT ToAXof»: mopxon Poccuiickoro
roCyflapCTBa MM JIOKTPMHA/IbHbIE IOAX0AbL. Ecmu
TOBOPUTD O TIePBOM, TO, HECOMHEHHO, MOXKHO 000-
3HAYUTDb 00/IACTU, B KOTOPBIX POCCUIICKUIT OAXON
He M3MEHMIICS, YTO CBUJIETeNbCTBYET B I10/Ib3Y IIpa-
BOBOJI CTaOV/IBHOCTIL.

B monorpacdun aBTOp crapaetcs cnegoBaTb 060-
3HAYeHHBIM XPOHOJNOTMYECKVM paMmkaM. Pabora
OTKpPbIBA€TCSA KPAaTKMM 3KCKYPCOM pasBUTHUA OT-
€4ECTBEHHOJ MEX[YHapO[JHO-IIPaBOBOJl HAayKu B
nocnegHue roppl Coserckoro Cowo3a U B IlepBble
rofibl IOC/Ie IpeKpalleHNsa €ero CylecTBOBaHMUA.
ABTOp OTMeYaeT, YTO TeopeTHdecKue pa3pabor-
KUl COBETCKOTrO IIepMOfia B OCHOBHOM CBOJM/INCDH
K apryMeHTalyM B IO/Ib3y TeX WY MHBIX M3BECT-
HBIX KOHIIENIMII COOTHOLIEHM MEXIYHapOJHOIO
Y HALMOHAJBHOIO IIpaBa, K fiebaTaM O BO3MOX-
HOCTU MM HEBO3MOXKHOCTM HEIOCPE/ICTBEHHOIO
[efiCTBMA U IPUMEHEHMA HOPM MEXIYHapOJHOIO
IpaBa B Ipefie/laX HalMOHA/IbHOM IOPUCIUKLUY U
MaJI0 Kaca/liCh MPAaKTUKNU. BpsAx m 60NbIIMHCTBO
I0PUCTOB-MEXAYHAPOIHUKOB, KOTOpble paboTasm
B COBETCKUII II€pUOJ, COIMACATCA C TaKMM IaTpo-
Ha)KHBIM TOHOM I YIIPOLIE€HHBIM B3IIAIOM B OTHO-
IIEHNY COBETCKOJ HAyKM MEX/YHapOJHOIO IIpaBa:
OHa, JIeJICTBUTE/IbHO, OblIa I/TyOOKON, IIPOKOIL 110
0XBaTy, He CBOZIM/IACH IMIIb K TOMY, YTO Ilepeylic-
nero C.IO. Mapoukunbim. 711 onpoBep>KeHUs ero
OLIEHOK JJOCTaTOYHO COC/TATbCA He TOJIbKO Ha Y>Ke
yHoMsAHyTble Tpyabl npodeccopos O.J1. Koxeuu-
koBa u ['VI. Tynkuna, npodeccopos V.II. banmen-
ko u JI.J. Jlykanryka, HO Ha IMIEPCTBO COBETCKUX
HayYHBIX IyOIMKAIMII IO MEX[YHapOJHOMY KOC-
MMYECKOMY, MOPCKOMY, BO3/IyIIIHOMY IIpaBy, Ha U3-
BeCTHble OmbOmorpadmm COBETCKUX IyOMMKaIpmit
0 MEXIYHAPOJHOMY IIPaBy>.

[Tpod. C.I0. MapoukuH mpas, BIpodeM, KOIza
TOBOPUT, 4TO OT/e/IbHbIe 3aKOHbI TOTO BpeMEHM CO-
Jlep>Ka/ii OTCBUIKU K MEXJJYHapOJHOMY IIPaBy, HO B
nenoM Koncturyuns CCCP u 3akoHOfaTeIbcTBO He
OBIIM COEMMHEHbl eNVHOM KOHIEIIMEN B3auMOOT-
HOIIEHVA C MeXAYHAPOIHBIM IIPAaBOM, a CyfeOHas
IPaKTUKa IIPYMEHEHUSA €ro HOPM, CYIeCTBOBaB-
IIas B Cy/jaX pasHbIX YPOBHEN 1M PasHbIX PETMOHOB

' Oxford Reports on International Law in Domestic Courts (ILDC). URL: https://opil.ouplaw.com/page/212. (accessed

07.05.2020).

2 COBpeMEHHbIVI 0630p COBETCKOM OOKTPUHbI MEXAYHAPOAHOro npaBa AOCTYMNeH ANA aHM0A3bIYHOIO YNTaTENA, Hanpumep,

B uccneposaHum J1. Mankcoo [Malksoo 2015].
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CTpaHbl, He HOCW/IA NOHATHBIN /I MHOCTPAHHBIX
TOCYIapCTB XapakTep’.

OcHOBHasA 4acTb MCCIERyeMbIX B MOHOrpadum
MaTepuazoB OTHOCUTCA K IepuUofly IOC/ie IpUHHA-
s Koncturyunn PO 1993 1. 9to BpeMa oTMe4eHO
OypPHBIM BCIIJIECKOM HOBBIX T€OPETUYeCKUX Hapabo-
TOK, HEYKJIOHHO HapacTaolell 3aKOHOMATEIbHOI
U cyneOHOI NPaKTUKO OOpalleHus K MeX[yHa-
ponHOMY IpaBy. 9TO 06YC/IOB/IEHO HE TONBKO TeM,
yro KoHcTuTynma 1993 r. yeTko 3akpemnuia I0Jo-
JKEHME O MEXJIYHapOIHONM COCTAB/IAILEN MpaBo-
BOI1 crcreMbl Poccun. B mocnepyromye rogpl KoH-
CTUTYLMOHHBI/ IPUHIMII ObII BOCIpOU3BefeH (B
pasHbIX GOpMYIMpPOBKAX) HPAKTUYECKV BO BCeX
BHOBb IIPUHATBIX (eflepa/IbHBIX 3aKOHAX, a TaKXe
B 3aKOHOJATENIbHBIX aKTaX CyObekToB PD. MoxHO
HO/[4ePKHYTb, 4TO JeJICTBYIOIee 3aKOHOATENbCTBO
CTPaHBbI «IIPOHM3AHO» €AVHON MJeell OTHOCUTEIBHO
MECTa I POJIY MEXYHAPOJHOIO IIpaBa BO BHYTPEH-
HeM IIPaBOBOM HOpsfKe. ITO HEM30EXKHO OTpasu-
7I0Ch TaK)XXe Ha BelOMCTBEHHOM 1 OTPac/ieBOM HOP-
MAaTMBHOM PeTyIMpPOBaHNUM, Ha CYAeOHOI IIPaKTHKe.
3a 6oree yeM [BaJLATUIIATIIETHUI IEPUON Jieil-
crBuA KoHcTuTynum obpaineHne K MeXIyHapof-
HOMY IIpaBy CTaJIO IIPUBBIYHBIM U OOIETIPYHATBIM
B JIeATe/IbHOCTY OPTAaHOB BCEX BETBEl BIACTH 1 CO-
OTBETCTBEHHO OTEYECTBEHHO IPaBOBON JOKTPUHE.

B MoHorpadmm aBTOp CTPEMUTCS He TOJIBKO
IpeACTaBUTh aHANNU3 JMCCIEOBAHHOTO OIIbITA, HO
U3JI0KUTb MaTepuaja CUCTEeMaTU3MPOBAHO, C IOJ-
pOOHBIM TeopeTHyeckuM 00OOCHOBaHMEM. MOHO-
rpadus OTMYHO pasjielieHa Ha TPM YacTH: HepBasd
HOCBAILIlEHa HOPMaM ¥ MICTOUYHMKAM MeX/YHapof-
HOTO IIpaBa B IIpaBOBOIl cucreme Poccum; Bropas

YacTb OCBellaeT IIPABOBble ¥ OPraHM3aLMOHHbIE
OCHOBDI JIEJICTBUA U pealyusaliiyl HOPM MeXIyHa-
POJHOrO IpaBa B IpaBoBON cucreMe Poccmiickoin
Qepepanyy; TpeTbA YacTb IOCBALIEHA IpaKTUYe-
CKMM aCIIeKTaM JeMICTBUA 1 pealusaly MeXyHa-
POJHOrO IpaBa B IpaBoBON cucreMe Poccuiickoii
Qepepaunn.

3. MoxeT nmu IIpaBOBasA CUCTEMA IroCygapCcrBa
BK/II0YaTh B ce0s MEXAyHApOaHOE npaBo?

B nepBoit yacty monorpaduu C.}O0. Mapouknna
CTaBATCA 3aflauMl UCCNIENOBAHNA Psfia BOIIPOCOB Te-
OpMM MEX/YHAPOJHOTO IIPABA, TAKMX KaK IIpPaBOBasd
CHCTeMa, MeX/IyHapofiHas IpaBoBas CUCTeMa, Ha-
LYIOHa/IbHAsA [IPaBOBasA CUCTEMA, IPMHIIMIBI TIPaBa,
HopMoo6pasoBanue u ip. C OfHOI CTOPOHBDI, Iepe
VICC/IEfiOBATeIeM OTKPBITBI OO/IbIINe BO3MOXKHOCTI
OIVCaTh JOCTVKEHN POCCUIICKOI IIPABOBO MbIC-
JM C TAKUM 4MCTIOM IPABOBBIX JMICCIEJOBaHMI, KO-
TOpbIe NOABWINCE 1Tocte 1993 1. C gpyroit CTOpOHBI,
KO/IMYeCTBO He O3HayaeT KadecTsa. [losaTomy B 1c-
CJIelOBaHMI TIOCTaB/IEHHbIX BOIIPOCOB aBTOPY IpPH-
XOIMTCA OTKPBITO BCTYIATh B AMCKYCCHIO C TOUKAMU
3peHNA APYTUX IIPaBOBENOB.

ABTOp IIPOBOAWUT IIMPOKMIT 0030p IOAXOLOB
K IIOHMMAaHMIO TIOHATYA IIPaBOBON CUCTEMBI B CO-
BETCKOIl M POCCHIICKOI IIPaBOBOM [OKTPUHE, OT-
Medasd MX «PaspO3HEHHOCTb U HEINOC/IeN0BaTellb-
HocTb (incoherence and inconsistency)» [Marochkin
2019:11-14], omnaxko wusberas QopmynrupoBaHus
COOCTBEHHOTO YMO3AK/IIOUEHV IO 3TOMY BOIIPO-
cy. ABTOp KpONIOTIMBO IIPOCIEKNBAET pPasBUTHE
HOHATUA B OT€UYECTBEHHOI HayKe: OT OTOX/eCTBJIe-

Moscow Journal of International Law -

* Mo mHeHwmto C.10. MapouKirHa, MpUXoAUTCA KOHCTaTUPOBAaTh 3aKPbITOCTb MPABOBOI CMCTEMbl COBETCKOTO rocyfapcTaa:
CCCP He pornyckan MpuMeHeHne Mex[yHapOAHOro npaea, B CO3aHUN KOTOPOro CcaM He y4yacTBOBa. JTO, BNPOYEM, He
yunTbIBaeT pag MomeHToB. O Kakux nctopuueckix nepuopax CCCP naet peub? 1920-1930-e rogpl — 310 Oblla OAHa CTeneHb
OTKPbITOCTU, B NocnieBoeHHble 1940-1960-e rogbl — apyras; 1970-1980-e — TpeTba cTeneHb. KonmyecTtBo MHOrOCTOPOHHNX
[OrOBOPOB 1 ABYCTOPOHHUX AOroBOPOB, 3akntoueHHbix CCCP, Bneuatndaer. OTHOLWeHME K peann3aummn MexayHapoaHbIX
[OrOBOPOB U MeXyHapOAHOro NpaBa BOOOLLE TaKXKe HaXOAMISIOCh B 3aBUCMMOCTU OT UCTOPUYECKIX NeprofoB. YTo KacaeTcA
[OrOBOPOB 1 HOPM B OTAENbHbIX CrelyranbHbIx chepax MexayHapOAHbIX OTHOLIEHWUN, TO HabloAanacb MHKopnopaumua
HOPM MeX[yHapOAHOro Nnpasa, KoTopas MHorga MeHoBanach TpaHchopmaLmein. Hopmbl pervoHanbHbix cornatueHmin (C3B
1 p.) NPUMEHANNCH HEMOCPeACTBEHHO. OTO TOJIbKO HECKOJIbKO NprmepoB. Crieaya Nnorrke aBTopa, 3akpbiTbIMU MPaBOBbIMIA
cucTeMaMu creflyeT Npur3HaThb MpPaBO BCEX rocyfapcTs, odULManbHO NPUAEPKUBAOLWMNXCA AyanncTYeCcKon AOKTPUHDI
(BenvnkobpuTtaHua v ap.).

PAap HOpPM MeXAyHapoAHOro npaBa B KayecTBe OOWMX MPUHLMMIOB MpaBa, 3apoAuBlwMXcA elle B [JpeBHem Pume,
CCCP npwusHaBan, XoTs, MOHATHO, He ydyacTBoBan B ux co3paHuu. Oanee, C.HO. MapouknH oObsACHAET Takoe noBefeHue
UCKIIOUYNTENBHO MONUTUYECKMM GaKTOPOM, XOTA A 3THX HabMoAeHNI BO3MOXHO NPYBECTM TEOPETUYECKOe NPaBoOBOe
060cHOBaHMe. BO3MOXHO N 3TO OOBACHUTH MPUBEPXKEHHOCTBIO K TEOPUM MEXAYHapOAHOrO MpaBa Kak «npaBa
MeXayHapoaHoro obuieHns»? [MapTeHc 1882:178]. Teopusi B HOBOM MPOUTEHUY COBETCKOW JOKTPUHBI 1920-X IT. HarnsAHO
nokasbiBana, uto CCCP BocnpuHMman mexpyHapoAHOe MpaBO Kak CUCTEMY PEeryMpoBaHUA B3aVMOOTHOLLUEHUA CO
CTpaHamu Jpyroro SKOHOMMYECKOro CTPOS, T.e. OTHOLLEHWI BHELLHNX, He 3aTparnBaloLux BHyTPeHHWe Bonpocbl [KopoBurH
1924:12]. Xota C.lO. MapouKkurH 3aTparmsaeT MAelo pasrpaHnyeHna BHYTPEHHUX 1 BHELLHVX BOMPOCOB AJ1A roCyAapcTBa B
KOHTEKCTe TeopuUn <06 EKTVBHBIX rPaHUL» chepbl AenCcTBMA MexayHapoaHoro npasa [Marochkin 2019:36-37].
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HMA TIPAaBOBOM CUCTEeMBI ¢ GOpPMaMM BBIPKEHNA
npasa (y S1.0. MuKo/eHKo), IpefcTaBIeHNs IPaBo-
BOJI CHCTeMBI Kak KOMOMHaumm Tpex gopm Ipasa
(y JI.C. sIBuya), BeIpa>keHMsI IIPaBOBOI CUCTEMbI B
COBOKYITHOCTYM BCE€X IPaBOBBIX (PEHOMEHOB, KOH-
crutyTuBHbIX 1 guHamMmyuHbx (y C.C. Anekceea)
IO ONMIIETBOPEHMA IIPABOBOI CUCTEMbI B HAIMO-
Ha/IbHOI IpaBoBoit Kynprype (y B.H. Cuniokosa).
[Ipo¢. MapoykiH CpaBHUBAeT IOLXOLBI MEXHY
co00J1 1 BBIBOAUT VX OOIYIO XapaKTEPHYIO YepTy —
UCIIO/Nb30BAHME TIOHSTHE «IIPABOBOIl CUCTEMBI»
TOJIbKO TIPUMEHNUTEIBHO K HAL[OHAbHBIM IIPaBO-
BbIM cuctemam [Marochkin 2019:14-15]. Asrop
KPUTUYECKV OILIeHNBAeT PabOTbl, B KOTOPBIX IOf-
4epKuBaeTcA JaHHbIN mopaxon. OH OTMedaeT, YTO
HeKOTOopble NyOnMKaumy cOpMYIMPOBAHBI Tak,
YTO MOXKHO TIPUIITY K BBIBOLY, YTO MEXYHApOJ-
HOJI IIpaBOBOIl CUCTEMBI HE CYLECTBYeT BOBCE.
ABTOp C MpOHMelt 3aMevaeT, YTO C 3TOI TOUKM 3pe-
HMA KaXKeTCSA JIOTMYHBIM B3IJIAJ, HA MEXYHapOf-
HOe IPaBo, KaK Ha OTPAC/Ib HALMOHAIBHOTO TIpaBa
[Marochkin 2019:14-15]. ABTOp TakXe OCyXaeT
paboTbl, B KOTOPHIX HOMYCKAeTCA CMeIIeHue I0-
HSTHUIL «IPaBOBasi CUCTEMa» ¥ «CHUCTEMA IpaBa»
[Marochkin 2019:14]. Taxxe yka3piBaeTcsi ommbKa
B CY)XJI€HUM O TOM, 4TO «POCCUIICKIE OPTaHbI JJO/DK-
Hbl VIMIIEMEHTMPOBATb MEeXAYHAPOZHO-IIPAaBOBbIE
cornamenysa Poccuy B IpaBoOBYIO CUCTEMY COITIACHO
TpeboBanuio Koncturyuum», rorga kak Koncrury-
1A IPOBO3I/IAIIAET MEXIYHApOJHbIE [OTOBOPBI
4acTbI0 IIPaBOBOI cucreMbl Poccun, ¢ Tem YTOODBI
VIX HOPMBbI MOIJIM [IefICTBOBATH 1 IPYIMEHATHCH, a He
JUI TOTO, YTOOBI MX TPaHCPOPMUPOBATH B HALMO-
HajbHOe 1paBo [Marochkin 2019:64].

BesycoBHOe ZOCTOMHCTBO PabOTHI B TOM, 4TO
OHa IPONMBAET CBET HA OLIMOOYHbIE IpeACTaBlIe-
HIMA O PONM M JIEVICTBUY MEXIYHAPOLHOIO IIpaBa
B POCCUIICKOI IIpaBOBOil cucreMme. B HexoTopom
cMBbIC/ie MOHOTpadus, CKopee, IpeAcTaB/sieT co6oit
pa3BeHYaHMe POCCUIICKOI OOIeil Teopyuy mpasa C
MHOTOYVICTIEHHBIMY TIpUMepaMy HeyAad pPOCCHit-
CKUX IIPaBOBEJOB NIPUITH K HEKOTOPOMY CHCTEM-
HOMY IIPe[CTaBJICHNI0 O CaMOM BOIIpOCE U Jaxe
TepMuHOnoruy. OJHAKO aBTOP He OTBEYaeT BHATHO
Ha 0a30BBIIl BOIIPOC: 2 KOPPEKTHO /i1 BOOOIIe KOH-
CTaTMpPOBaTh, YTO IIPaBOBasA CUCTEMa IOCYAAPCTBA
BK/II0YaeT B cebs MexayHapopHoe mpaBo? Kpome
TOT0, MHOTVI€ aHAJIMTUNYECKIUE NACCAXN OCTABIIAIT
YyBCTBO He3aBeplleHHOCTU. Ecu B paccyxaeHun

OTYETIMBO C/IbIIIEH KPUTHMKYIOUWII TOH, TO pas-
YMHO OXXIJATb, YTO B KOHIIE aBTOP IIPEACTAaBUT Ty
TOYKY 3peHNs, KOTOpas eMy IIpefCTaBIAeTCs Bep-
Hoit. Ho aBTop He faeT cOOCTBEHHBIX OIpefie/eHNi
MHOTVM JICCTIElyeMBIM OHATHAM.

3aro, paccMaTpyBas OTJEIBHO OTEYeCTBEH-
HYI0 TeOpMI0 MeXAyHapopHoro mpasa [Marochkin
2019:18-27], aBTOp BBICTyIAaeT B NOAJEPXKKY LIN-
POKOr0 IIOHMMAHMA MEXIYHAPOLHONM IIPaBOBOIA
CUCTEMBI, OTMEYast, YTO «y3KO€e IOHNMAaHIE MEXY-
HApPOJIHOJ IIPABOBOJ CUCTEMbBI KaK CHCTEMbI HOPM,
VIV IOHVMaHMe, OrPaHNYMBAOLIee ee OTHMUM IIpa-
BOM, €/[Ba /I OTPAXKAeT ee AeJICTBUTEIbHOE COfiep-
xanne (...) IIpaBo camo 110 cebe siBsieTCs 6a30BBIM
KOMIIOHEHTOM IIPaBOBOJ CUCTEMBI, KOTOpas TO-
pasfo IIMpe ¥ OXBaTBIBAET BCE ACIEKTDI IPABOBOI
>knsam» [Marochkin 2019:20]. Xota Takoe BujeHue
aBTOpA NOHATHO, IIPUMEHEHe TePMIHA «COOCTBEH-
Ho mpaBo (law itself)» 6e3 kaBbluek U B JAHHOM
KOHTEKCTe efIBa JIM KakeTcs ynadHbIM. [Tonmyyaercs,
4TO IOJ;, COOCTBEHHO ITPaBOM aBTOPOM IOHMMAOTCA
TOJIBKO Te IIPaBOBbIE HOPMBI, YTO COfIEPYKATCs B HOP-
MaTMBHO-TIPAaBOBBIX aKTaX, @ HOPMBI IIpaBa U3 BCEX
OCTaJIbHBIX MICTOYHMKOB IpaBa (CAaHKLMOHNPOBAH-
HbIIT 00bIYali, Cy/ieOHBIN IpelieleHT, HOPMaTUBHbII
JIOTOBOP M JOKTPVHA) K IIPaBY HUKAKOTO OTHOIIEHA
He VIMEIOT, 3 HOCAT HEKMIT «OKOJIO IIPaBOBO» XapaK-
Tep MOJOOHO HOPMAaM «MATKOTO IpaBa». 31ech ke
aBTOP JaeT OPUIMHA/IbHOE IIPEAIIONOKEHNE O TOM,
4TO MEXYHAPOJZHO-IIPAaBOBAsA CUCTEMA COYETaeT B
cebe NpU3HAKM KKJOJ 13 HALMOHAJIbHBIX IIPaBO-
BBIX CHCTEM B aCIIeKTe CIIocoba mpaBooOpasoBaHus,
IOCKOZIbKY B ee (DOPMMPOBAHMY VCIIONb3YIOTCA
BCe CII0COOBI PaBO0Opa3oBaHyis, B Pa3HOII CTelle-
HJ JOMMHMPYIOIVE B OT/C/MbHBIX HAIMOHAIbHBIX
IPaBOBBIX cucreMax. ATop muet: «CBoeobpasnue
KaX[0Jl CeMbU HAIMOHA/IbHBIX IPABOBBIX CUCTEM
BO MHOTOM OIIpefie/IieTCsl 0COOEHHOCTAMM CIIocoba
paBooOPa3oBaHNA, JOMUHNPYIOLIMM IOJI0XKEHNEeM
KaKoro-mbo 37eMeHTa IPaBOBOIl CUCTEMbI — CO0-
CTBEHHO IpaBa (POMaHO-TepMaHCKas CeMbs), I0pu-
IdecKoit (cymeOHol) MpakTUKM (QaHITIOCAKCOHCKAs
ceMbsi), IIPaBOBOJl UEONOTUM (peIUIuo3HO-00-
IMHHAS CeMbsI)»... «B TO >Ke BpeMsi MEXyHapOf-
HO-IIPaBOBYIO CUCTEMY He/lb35l OTHECTU HY K OJHOI
U3 9TUX XapaKTepucTuk. Ecim 6bITh TOUHEE, MEXTY-
HapOJIHO-IIPaBOBas CUCTEMA IIPEACTAB/IACTCA CBOe-
00pasHBIM COYeTaHVeM CBOJICTB OT IIePBOJl, BTOPOIT
¥ TpeThell mpaBoBoli ceMby» [Marochkin 2019:20]*.

4 «The peculiarity of every family of national legal systems is mainly determined by a specific feature of law-formation, a key
element of a legal system - law itself (the Romano-Germanic family), judicial (court) practice (the Common (Anglo-Saxon)
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B cBA3u ¢ 3TUM CreflyeT OTMETUTD ClIefyIollee.
Bo-TepBbIX, TPYAHO COITMACUTBCA C TIPU3HAHVEM
npasosoit upeonoruu (legal ideology) cmoco6om
paBooOpa3oBaHMs, IIOCKOTIbKY OHA IPeACTaB/IAeT
06011 TONbKO CHUCTEMY MJeil, TEOPUIl U IOHATHIA, B
KOTOPBIX OTPa)KaeTCs 1M OLIeHMBAETCSA OTHOLIEHMe
nrofient K npasy. IIpaBoBas nneonorus ABigeTca co-
CTaBHOI 4aCTbIO NPaBOBOIL CUCTEMBI 1, 6eccnopHo,
OKasbIBaeT OIOCPEJOBaHHOE B/MAHNE Ha MPaBoO-
o6pasoBaHye, HO HMKAK He MOXXeT ObITh CII0co60M
caMoro mpaBooOpasoBaHMA. Bo-BTOpbIX, MeXHy-
HApOJHO-TIPaBOBasl CHUCTeMa B BOIPOCE «TOCIOf-
CTBYIOLLIETO CII0cof6a IpaBOOOpa3soOBaHMSA» BOBCE
He «IIPefiCTaB/IATCA CBOEOOPAa3HBIM COYETaHUEM
CBOJICTB OT IEPBOIi, BTOPOJ U TPeTbell IPaBOBOIL
CeMbli» HAaLlMOHAJIbHBIX ITPaBOBBIX cucteM. Haobo-
POT, OHa 9TV TOCIOACTBYIOLINE CIIOCOOBI paKTIde-
CKI OTBEpraer.

PasymHO momaraTb, 4TO TOCIOACTBYIOIIYE CIO-
co0BI HOPMOOOPA30BAHNUSA BBITEKAIOT U3 «TOCIIOJ-
CTBYWOLIVX» B JJAHHOI IPaBOBON CUCTEME TeX WA
UHBIX GopM (McTouHMKOB) pasa. Ho o HopmaTus-
HO-IIPAaBOBBIX aKkTax B CT. 38 Craryra MexpayHa-
ponnoro Cyna OOH Boo011je Hu4ero He FOBOPMUTCS.
Boree Toro, o61as Te0pysa MeXXIyHapOJHOTO ITpaBa
VICXOJMT U3 TOTO, YTO OHM, KaK CIIOCOOBI MEXIyHa-
POIHOrO IIPaBO0OPa3OBaHNA, IPOCTO He CYLIECTBY-
10T (OTCIO/Ia He/Ib3 TOBOPUTD O CYIIeCTBOBAHNM, Ha-
HpyUMep, MeXXAYHAPOHO 3aKOHHOCTH, TTOCKONIbKY
3aKOH — 3TO OfIH U3 BU/IOB HOPMATHBHO-IIPaBOBO-
ro akTa). CyneOHble JKe pelleHns U JOKTPUHBI Hal-
6oee KBanUpUIMPOBAHHDIX CIIELNATICTOB, XOTS 1
ynoMuHawTcA B cT. 38 Cratyra Mex/yHapogHoro
Cyna OOH, HO paccMaTpuBalOTCA B Helt, OIATD XKe,
He KaK MICTOYHUKY MeX/YHApOIHO-IIPaBOBBIX HOPM
(Ha OCHOBAaHMM 4Yero eJMHCTBEHHO MOXXHO ObLIO
OBl TOBOPUTH O TOM W/IM MHOM CHOCOOE MeX[yHa-
POIHOTO «IIPaBO0OPAa30BAHMA»), @ UCK/IIOUUTENBHO
«B KaueCTBe BCIIOMOTATeIbHOTO CPeICTBAa OIpefie-
JIEHNMsI MEX[YHapOLHO-IIPaBOBBIX HOpM»’. Takmm
06pa3oM, HM OfMH M3 YKa3aHHBIX aBTOPOM TO-
CIIOZICTBYIOLIMX CIIOCOO0B IPaBooOpa3oBaHMsl Ha-
IMIOHA/IPHOTO ITIPaBa, IPYMEHUTENIBHO K CIOCo6aM
paBooOpa3oBaHNsA MEXIYHApOJHOrO IIpaBa, BO-
o61e He okasbIBaeTcA npyemaeMbiM. [lonaraem, 4To

Y MeXIYHAapOIHOTO IIpaBa, AeiiCTBUTEbHO, VIMEeT-
Cs1 CBOIl COOCTBEHHBINI TOCIOZCTBYIOLINII CIIOCOO
paBooOpPa3oBaHMsA, HO COBEPIIEHHO OT/IMYHBIN OT
TOCIIOZICTBYIOLIMX CHOCOOOB IPaBooOpa3oBaHMs
YKa3aHHBIX IIpaBOBbIX ceMeil. Crierupuka Mexmy-
HapOJJHOTO IIpaBa IPOSB/IAETCA B TOM, YTO OCHOB-
HBIMI €TO MCTOYHUKaMU (ONpefe/AOIMI 1 CBO-
eobpasye UCKOMBIX CIIOCOOOB IIPaBOOOpPa3OBaHNA)
ABJIAITCA MEXAYHAPOIHBI JOroBOp (HO 3TO He
TOT HOPMATMBHBII [JOrOBOP, KOTOPbIl HU B OHOIA
HAIlMIOHA/IbHOI IIPAaBOBON CUCTEME He ABNIAETCA Io-
CIIOZICTBYIOLIMM CIIOCOOOM IIPaBoOOpa3oBaHMs) 1
MEXIyHapO/HBII 00bIYail.

O6pamaer Ha cebsi BHMMaHUe HpeNTOXKEHHOe
IpefiCTaB/IeHNe O COREPXKaHUM MeXIyHapOJTHOI
IPaBOBOJ CUCTEMBI. ABTOD BBIJIE/ISIET B Ka4eCTBe CO-
CTaB/IAKIINX MEXIYHAPOJHOI MPaBOBOM CUCTEMBI
He TOJIbKO CYAeOHYI0 IPaKTHUKY, IIpUYeM KaK Halluo-
Ha/IBHBIX, TaK I MEX/YHAPOIHBIX OPTAHOB, JOKTPU-
HY, Ha KOTOPYIO ONMPaeTCs 1 CyAeOHas IPAKTUKA, 1
MJIEOJIOI N TIPABOCO3HAHNSA, HO Y MCTOUYHUKY MEX-
[IYHapOJJHOTO IIpaBa: MeX/YHAPOJHBIE JOTOBOPHI 1
MeXyHaponHble obprdan [Marochkin 2019:21-26].
B cBA3K c 3TMM OCTaeTCsA HENOHATHBIM OTHOIIEHME
aBTOpa K TPETbeMY MCTOYHUKY MEX[YHapOLHOTO
IpaBa, IPsAIMO YKa3aHHOMY B II. «c» 4. 1 cT. 38 Cra-
tyTa MexxaynapopHoro Cyga OOH - o6uiym npuH-
IMIaM IIpaBa, HPM3HAHHBIM LVBYUIN30BAHHBIMM
HauyAMU. B MoHorpaduu npakTudeckn He yjenser-
A BHMMaHMe COIEPXKaHNI0 MOHATNA OOIUX IIPYH-
IMIOB IIpaBa, IPU3HAHHBIX LMBYUIN30BAHHBIMM
HAIMAMY, B TO BpeMs KaK MMEHHO 3TU IPVHIIMIIbI
(B oT/IMYME OT TOCIIOfCTBYIOLINX CIIOCOOOB MpaBo-
06pa3oBaHys) ABIAIOTCA OOMWMMY /IS MI0OBIX (Kak
HAIlMOHA/IBHBIX, TaK U MEXIyHapOJHOI) TUIIOB
npaBoBbIX cucreM [Kypc MexxpyHapogHOro npasa...
1989:210]. ITpu aTOM B paboTe BBIAEAIOTCS OTHENb-
Hble maparpagsl M0 «OOLIeNPU3HAHHBIM TIPUHIU-
nam npasa» (generally recognized principles), xo-
TOpble BK/IIOYAIOT B Ce0A OCHOBHbIC NPUHINIIBI 1
OTpacieBble IPUHLVIBI MEXJYHAPOJHOTO IIpaBa.
910 00yCIOBIEHO TeM, YTO aBTOP B CBOel pabore
VICCTIENyeT eVICTBYE MeX/JYHAPOJHOTO IIPaBa B TOM
CMBICTIe, KOTOPbIil BIOXEH B IojoxeHns Korcru-
tyuuu PO. B 1. 4 ct. 15 ycraHoBneHo: «Ob1menpu-

family), legal ideology (the Customary and Traditional Law). At the same time, the international legal system cannot be re-
ferred to by any one of these in particular. To be more precise, the international legal system seems to be a specific combina-

tion of feature from the first, second and third families».

5 Article 38(1)(d) of the ICJ Statute: «judicial decisions and the teachings of the most highly qualified publicists of the vari-
ous nations, as subsidiary means for the determination of rules of law». Statute of the International Court of Justice. URL:
https://legal.un.org/avl/pdf/ha/sicj/icj_statute_e.pdf (accessed 12.06.2019).
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3HAHHbIe HPVMHINUIBI M HOPMbBI MEXJYHAPOTHOTO
IpaBa U MEXIYyHapojHble f0roBopbl Poccuiickoir
Depeparyu ABIAITCA COCTABHOI YaCTBIO ee IIPaBo-
BOJI CcyCTeMbl». Tak Kak aBTOp McCIefyeT B paboTe
cofiep)KaHMe MMEHHO 3TOV (OPMYIMPOBKMU, OH He
cTaBuUT cebe 3amady BaBaTbCs B MOAPOOHOCTY O
COOTHOLIEHV! TePMMHA «OOLIeNpU3HAHHbIE IPVH-
LUIIBI MEXIYHAapOJHOIO IIpaBa» U TEPMMHA, JC-
nonb3yemoro B Craryte MexpyHapogHoro Cyga
OOH «o6uye TpYHUNIBI IPaBa, IPU3HAHHBIE V-
BIIM30BaHHBIMY HaumsaMn». Ho omyijeH1e uMeHHO
TAaKOTO 3/IeMEHTa, KaK PasbsACHEHME COflepKaHNA 1
OT/IVYMIT IOHATHUI «ITPUHIUIIOB», CO3/laeT BIIeYar-
JIeHNe HelOCKa3aHHOCTH Y MCCTIefioBaTeNell Teopun
MEXIyHapOJHOTO ITpaBa. A Belb 3TON HeJ0CKa3aH-
HOCTY HeT, Hampumep, B ydebHukax MITIMO mo
MEeX/YHAPOJHOMY IpaBy, OCOOEHHO, I YPOBHA
MarucTpaHToOB, a TaKXe B paborax mpodeccopa
b.J. Hedenosa [Hedenos 2019:6-17]°.

4. YT0 ecTh ME&XAYHAPOJHOE IPABO
ISl POCCUIICKOTO 3aKOHOJATENA?

B rmaBe 3 - 0 pony HOpM MEXJYHapOJIHOTO IIpa-
Ba B HAlMOHA/JbHOJ IPaBOBOM CUCTEME — ABTOP
HOfIHMMAeT KaBepP3HbIIl BOIPOC O NIPUPOJiE MEX]Y-
HapOJIHO-TIPAaBOBBIX HOPM B paMKaX HallMOHaJlb-
HOJ IOPUCAMKLMM. ABTOpP HOJJIep>KUBAET MBbIC/Ib
E.T. Ycenko o Tom, 4To npaBuibHee ObII0 ObI CUn-
TaTh, 4YTO MEXJIyHapOJHO-IIpaBOBble HOPMbI SB-
NAITCSA  YaCTbIO POCCUIICKOTO IIpaBa, HeXeIu
IIPABOBOJI CUCTEMbI; «IIOCKO/IbKY HOPMBI MEX/yHa-
POJIHOTO IIpaBa MO/Ib3YI0TCA ABTOHOMIE B OTHOLIIE-
HUM BHYTPEHHel CUCTeMBbI IIpaBa, OHM COXPaHAIOT
CBA3b C MEX/[YHapOJIHBIM JJOTOBOPOM, KOTOPbII UX
3aKpeIUIAeT, U I0JKHbI TOTKOBAThCs HA OCHOBE 3TO-
IO JIOrOBOPA, HEXKe/IM HALMOHAIbHOTO IIpaBa U €ro
cucrembl» [Marochkin 2019:30]”. ABTop mpusHa-
€T CJIO)KHOCTDb COITIACOBAHMSA YTBEPKJEHUI O TOM,
4TO MEX/YHAPOJHO-IIPABOBble HOPMbI ABIIAIOTCA
YacTbIO0 IIPaBa M OJHOBPEMEHHO COXPaHAIT aBTO-
HOMMIO II0 OTHOLIEHMIO K HeMy. BMmecTe ¢ TeM OH ap-
TyMEHTUPYeT «aBTOHOMHOCTb MEXYHapOJHO-IIpa-
BOBBIX HOPM» TeM, 4TO «HJ OfVH Hal[MOHa/IbHBII

aKT, He3aBUCVMO OT €ro IPMPOJAbI M COREpPXKaHMA
(aKT MHKOPIIOPALIVH, PeLeNLyN, TPaHCPOpMALIN),
KOTOpBIil IPMU3bIBAET IOCYAAPCTBO K MCIOTHEHMNIO
ero MeXIYHapOJHBIX 0053aTe/IbCTB, He CIIOCOOeH
M3MEHNUTD IIPYPOJY STUX HOPM — HU VX LIe/IN, HY CO-
Iiep>kanue, Hu popmy u T. f.» [Marochkin 2019:31]%.
[leno B TOM, 4TO aBTOP OTTaJKMBAETCHA OT TEOPUM
COITIACOBAHMA BOJIb rocyAapcTB. OH MOACHAT, 4To,
e/l IIPM3HABATD, YTO «MEXIYHAPOLHOE TIPABO 5B-
JIAeTCA BBIPOXKEHUEM COITIACOBAHHBIX IIO3MLMI 1
BOJIb TOCY/]APCTB, 2 He HALMOHA/IbHBIMY HOPMaMI,
BO3BEICHHbIM)M Ha MEXJYHAPOIHBII YPOBEHb, TO
HOPMBI MEX/[yHApOJHOTO IIpaBa IO/DKHBI TOMKO-
BaTbCA U INPUMEHATHCA (B TOM 4NC/Ie HA TePPUTO-
pUM TOCYAApCTBa) B COOTBETCTBUY C IPEAMETOM 1
Le/IAAMY JOTOBOPA M LIeAMM M IMIPYHIMIAMU MEX-
[lyHapOJJHOTO IIpaBa B LeJIOM, a He B COOTBETCTBUM
C HAIIMOHA/IbHBIM IIPABOM». ABTOP IPUXOMIUT K BbI-
BOJ[Y, 4TO HOPMbI MEX/JYHAPOJHOTO TIpaBa BpsJ /N
MOTYT PacCMaTPMUBAThCA KaK 4aCTh HAIVIOHAILHOTO
IpaBa: He MEHAA HU IIPYPOJbL, H POPMBI OHM OKa-
3BIBAIOTCA «MHOPOJHBIM IIPEIMETOM» II0 OTHOLIe-
HMIO K HOpMaM HaloHambHOro mpasa [Marochkin
2019:31]. Poccmiickas cymebHas mpakTuka cobso-
flaeT IMEHHO TOT IIOfIXOJ, YTO MEX/YHapOJHO-TIpa-
BOBbIE HOPMBI TOJIKYIOTCS HAIIVIOHA/IbHBIMU CYflaMI
B COOTBETCTBMM C IPABWIAMM, M3TOKEHHBIMU B
Benckoit KouBeH1IMM 0 ME&XYHAPORHBIX JOTOBOPAX
1969 r. [Marochkin 2019:32].

C 3TUM >Xe YBA3aHO M3/IOKEHJEe aBTOPOM pOC-
CHIICKOTO TIOAXO#a K COOTHOIIEHWMIO MCTOYHMU-
KOB MEXJ[yHapOJHOTO ¥ HAIMOHA/JIbHOTO IIpaBa
(Chapter 4. International Law Sources and Sources
of Law of the Russian Federation). ITo MmHeHuI0 aB-
TOpa, IpobreMa XapaKTePUCTUKM TAKOTO COOT-
HOIIEHVA OTYACTM 3aK/II0YaeTCs B TOM, 4TO HeT
001IjeTeOpeTNYECKOr0 MOHATHA WMCTOYHMKA IIpa-
Ba. JTO, B CBOK O4Yepefb, CBA3aHO, BO-NEPBBIX, C
TeM, 4TO «B TOVI VIM MHOI (OpMe MCTOYHUK IIpa-
Ba CBA3BIBAIOT C BBIPAXKEHUEM BOMM KOHKPETHO-
ro TOCyfapcTBa. ITO BPAJ /MM TOYHO KaK BO BHY-
TPeHHeM acIeKTe (He BCe MICTOYHMKY BHYTPEHHETO
IpaBa ecTb BbIPA)KEHNE BOMM TOCYJApCTBa), TaK 1
B AaCIleKTe B3aMMOJEVICTBUA IIPABOBBIX CUCTEM»

¢ Cm. Takxke: Hedépnos B.M. Kamexusuc acnupaHma kagedpel mex0yHapoOHoz0 npasa: y4ebHoe nocobue. M.: MIIMO-

YHusepcuteT. 2018.

7 «Since the IL norms are autonomous in relation to the internal system of law, they maintain a connection with the inter-
national treaty which gave origin to them and must be interpreted on the basis of a treaty, rather than of domestic law and

its system».

8 «No one domestic act, regardless of its nature or content (the act of incorporation, reception, or transformation), that calls
for the state to fulfill its international obligations, can change the nature of those norms - their specific purposes, content,

form, etc.».
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[Marochkin 2019:51]°. Bo-BTOpBIX, KaK paccyx/jaeT
aBTOP, «flaXKe O TaKMX MCTOYHUKAX, KaK OObIYall 1
HpelefieHT, TEOPETUKI TOBOPAT, KaK IIPaBIIIO, TIPHU-
MEHUTE/IbHO /INIIDb K BHYTPeHHeMY IpaBy. [Ipuuem
JlaJIeKO He BCe BBINEIAIT JJOTOBOP KaK MICTOYHMK
IpaBa lake BO BHYTpeHHeM 3HadeHym» [Marochkin
2019:51]°. ABrop pasmenser TOYKY 3peHMs
C.JI. 3uBca, cOIIaCHO KOTOPOJ MCTOYHUKY MEX[Y-
HapOJJHOTO IIpaBa M HAIMOHA/IBHOTO IIpaBa — 3TO
PasHOIOPA/IKOBbIE He3aBNCKMbIe crcTeMbl. OTcloza
aBTOP IPUXOANT K OJHO3HAYHOMY BBIBOZY O HeO-
IPaBJAHHOCTU PaCCMOTPEHMA VICTOYHMKOB MEX/TY-
HapOJIHOTO IIpaBa B MHOM KayecTBe — KaK MCTOY-
HJMKOB HAllMOHAJIBHOTO IIpaBa. ABTOP CYMTAET, YTO
TaKoe NOHMMaHNe BO3HMKAET U3 OWIMOOYHOrO 3a-
MeIlleHV TOHATHA «4acTh IPaBOBOI CHCTeMbI» (1C-
H0/Ib3yeMOro B II. 4 cT. 15 KoHcTuTyum) nouaruem
«9aCTb 3aKOHOZATENbCTBA»: «VI3-3a HeOPEKHOCTH
WIN IO [IPYTOJi IPUYMHE, 3T «3aMeHa» (He «4acTb
IIPABOBOII CHCTEMBI», @ «4aCTb 3aKOHOATEbCTBAY )
HPVMHIUINATLHO MEHAEeT 3Ha4eHVe KOHCTUTYLVIOH-
HOro nojoxeuns. (...) HopMmsl MexpyHapogHOTO
IpaBa He BXONAT B 4YNMCIO HOPM HAIIVIOHA/JIbHOTO
IpaBa, OHM JIEVICTBYIOT U IPUMEHAITCSA B IIPaBO-
BOIl cucrteMe Poccum mapanienbHO ¢ HUMMU, IpU
3TOM OCTABasCh YaCTbI0 MEX/[YHAPOJHOTO IIpaBa.
CreoBate/IbHO, Te WM MHble POPMBI 3aKpeIlIeH A
MeXX/JYHAPOJHO-TIPAaBOBbIX HOPM — T.€. UCTOYHUKM
MeX/YHAPOJHOTO IIpaBa — HE MOIYT CTAHOBUTLCA
MICTOYHMKAMI HalVIOHa/IbHOTO mpaBa» [Marochkin
2019:51]".

OTOT Ke CBOJI IOAXO aBTOP Pa3BUBALT B CIIEAY-
foweit rnase (Chapter 5. Interaction between Legal
Force of International law and Russian Law Norms),
o6palias BHUMaHIe Ha TO, YTO B CTy4ae KOHQMKTA
HopM B KoHcTuTynum yrBep>xpaeTcss mpuopurer-
HOCTb MEXX/[yHapOJHO-IIPAaBOBBIX HOPM, YCTaHOB-
JICHHBIX TOJIbKO B ME@XJIYHapOJHBIX Joroopax. /
pa3 MexxyHapopaHble 00bryan B 1. 15 Koncturyiym
Poccyn He yIIOMMHAIOTCS, OHY, KaK C/IeyeT U3 JIOTH-
K1, He VIMEIOT TaKOJl IPMOPUTETHOCTH, KaK MEXy-

HapopaHble gorosopsl P® [Marochkin 2019:75,79].
XoTs paHee caM ke aBTOp OTMeYaeT, YTO «OONb-
IIMHCTBO OOI[eNPM3HAHHBIX HOPM MEXAYHAPOITHO-
ro IpaBa CYLIECTBYIOT B hopMe OOBIYHOTO IpaBa»
[Marochkin 2019:50]. Vicxonsa u3 nmonoxxenus Kou-
CTUTYLMY, TI0 MHEHWIO aBTOPA, CIeflyeT TIOHMMATD,
4TO IpPUOPUTET OOIIENPU3HAHHBIX IIPUHIMUIIOB
¥ HOPM Hajl POCCMIICKMMM 3aKOHAaMJ 3aBMCUT OT
TOTO, B KakKoil popme oHu 3akpervieHs! [Marochkin
2019:80]. IIpu atom aBTOp, CChIIASICH HA CyfeOHYIO
npakTuky Koncrurynuonsnoro Cyna PO, ormeuaer
YCTOSABIIVIICA MOAXOJ IIVPOKOIO TONKOBAHMA IIO-
noxxeHusa KoHcTutynum, B cOOTBETCTBUM C KOTO-
PBIM «CY/bI JO/DKHBI MUCXOWUTD U3 BBICLIEN IOPYUAN-
YecKOl CU/Ibl U NpAMoro gerictBusa KoHcturyiumy,
¥ M3 IIPYOPUTETA OOIePU3HAHHBIX IPUHIUIIOB 1
HOPM MEXJIyHapOJIHOTO IIpaBa B OTHOLICHNY HAIlU-
OHAJIBHOTO 3aKoHOJarenbcTBa [Marochkin 2019:83-
84]. B moboM crmyyae IpUOPUTET YTBEP)KHAETCS
HaJ| 3aKOHaMM, HO He Haj, KoHcTuTynueit. «Bompoc
HAJIKOHCTUTYIIMOHHOCTY  (supraconstitutionality)
061enpY3HAHHBIX IIPUHIUIIOB ¥ HOPM He BO3HMKa-
€T, IIOCKOJIbKY OHM ABJIAITCA He BHEIIHUM (haKTo-
POM, a 9aCTbIO IIPAaBOBOII CUCTEMBI CTPAHBL, T.€. YKe
3aKkmiodeHpl B kaHBy Koncturynum» [Marochkin
2019:77]%.

5. Kak MexxyHapogHOe IPaBo peannsyercs B
npasoBoit cucreme Poccun?

Bropass uacTb aHITIOA3BIYHON HyOIMKALMU
C.I0. MapouknHa uMeeT 6oree MpaKTUIECKUIl Xa-
paKTep: OHa IIOCBSAIlEHa IPaBOBBIM 1M OpraHU3a-
LVIOHHBIM OCHOBaM [IeJICTBYA U peannsanyy HopM
MEXIYHapOJHOTO IIpaBa B IpaBoBoil cucteme Poc-
cuiickoit Pefepanun. 3xech B 4eThIpex INTaBax — C
IIeCTOl! 10 [EBATYI0 — aBTOP aHAIU3UPYeET IIPaBoO-
Bble OCHOBAHUA J€JICTBYA U peajusali 3asdB/IeH-
HBIX HOpM; KimaccuduuupyeT M Kanmuduuypyer
OTCBIJIOYHbIE HOPMBI ¥ pacCMaTpMBaeT UX BIUAHME
Ha JleJICTBME Y Peann3aLI0 HOPM MEX/YHapOJHO-

9 «In one form or another, a source of law is considered to be related to an expression of will of a particular State. This is
hardly precise for internal meaning (not all sources of domestic law are expressions of State will) or for the meaning of inter-
action of legal systems».

1 «Secondly, even scholars mention sources, like customs or precedents, as a rule, in the context of domestic law only.
Moreover, just a few of them distinguish a treaty as a source of law even in the domestic meaning».

" «Because of negligence or some other reason, this “substitution” (not “part of the legal system”, but“part of the legislation”)
in principle alters the meaning of the constitutional provision. (...) the IL norms do not join the pool of domestic law norms,
they act in and apply to the Russian legal system in parallel with the latter, while remaining part of IL. Consequently, various
forms of IL norms — namely the IL sources — cannot become sources of domestic law either».

12 «The issue of the supraconstitutionality of generally recognized principles and norms does not arise since they are not an
external factor but an integral part of the legal system of the country, they are “embedded”in the fabric of the Constitution».
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ro IpaBa; 3a0CTpseT BHUMAHNUE Ha TOM, KaK o0e-
crednBaercs (YHKIMOHMPOBAHNE M peannsanys
HOPM MEX/[yHapOJHOTO IIpaBa Ha OpraHM3al[VIOH-
HOM YpOBHE; B KOHEYHOM MTOTe IIOKa3bIBaeT, Kak
3TY TIPOLIECCHI peaM3yITCcs Ha (efiepanbHOM, pe-
TYIOHAIbHOM ¥ MYHMIMIIQ/JIBHOM ypoBH:AX. OTcioza
BCe BHMMaHMe K cebe IMPUTATUBAET TPeTbA 4acTb,
HOCBSALIEHHAsA MPAKTUYECKUM aCHeKTaM JefCTBUA
Y pealmsalyy MeXIYHapOJZHOIO IpaBa B IIPaBO-
Boii cucteMe Poccuiickoit @epeparym. B aToit yactu
0COOEHHO MHTEPECHO O3HAKOMMTBCA C aHANIU30M
CUTyaluil, CBA3AaHHBIX C IIPUMEHEHMEM TOCyHap-
cTBeHHbIMU opraHamu Poccumiickoit Penepanun
Heo0sA3aTe/IbHBIX /1A Hee aKTOB. Pedb 3pech uper
0 [OrOBOpax, He BCTYNUBIINX B CWIy, 00 aKTax
MEXX/[JYHApOJHBIX OPraHM3alMIL, YWIEHOM KOTOPBIX
P® ne ssnsercs (Chapter 10. Forms, Spheres, and
Functions). [IpuMeyaTenbHa B 3TOMl 4YacTM KHU-
ru 3akmountenpHas rmasa (Chapter 14 The Issue
under Study through the Prism of International and
National Rule of Law), rie nenrpanpHoe MecTo OT-
BEJICHO HAayYHBIM pedIeKCUAM OTHOCUTEIBHO JIeil-
CTBMA IIPYHIMIA BEPXOBEHCTBA IIPaBa, «KOTOPBII
CTaj 3asBJIEHHbIM IYHKTOM IOBeCTKM leHepaib-
Hoit Accambrern OOH uepe3 mpusamy OTHOIIEHUI
MeX/y MeXXIyHapOIHbIM IIPABOM M1 HAIlMIOHA/IbHBIM
npaBoM» [Marochkin 2019:283]. ABTOp HpUXOAUT
K BBIBOJY, YTO MCTMHHOE OTHOIIEHME TOCYapCTB
K MEX/[YHapOJHOMY IIpaBy 1 K Hanboree BaXKHBIM
aCleKTaM MEX/[yHapOJHOTO COTPY[JHMYECTBA 4a-
CTO NIPOTYBOIOIOXKHO 3TOMY IpPMHIMIY. XOTA TO-
CylapCTBa 4ETKO U HEJBYCMBICIEHHO BBIPAXAIOT 1
GUKCUPYIOT B MEX/YHAPOJHBIX aKTaX IIPUBEPIKEH-
HOCTb 9TOMY IIPVHIIMITY, OCTPbIe MIPOBbIe IIPOOIe-
MbI 11 O€ICTBYA Ha CAMOM Jiefie SIBJIAIOTCS arOHMel
M KpU3JMCOM He B IIePBYI0 O4Yepelib MEXYHapof-
HOTO IIpaBa, HO B OTHOLIEHVM «OTCTA/BIX B3IJIA-
JIOB TOCYAApPCTB» 1 VX OTHOLIEHVA PYT K APYTY, UX
CTpeMJIeHNs K TOCIIOAICTBY 11 IPEBOCXOACTBY, @ He «K
CePXKAHHOCTH, TEPIMMOCTY U PAaBHBIM BO3MOXKHO-
CTsIM» Ha OCHOBe npaBa [Marochkin 2019:290].
Takme abcTpakTHbBIE KPUTMYECKVE BBICKAa3bIBa-
HIS B aIpec TOCYIAPCTB «BOOOLIe», 63 KOHKpeTH-
KV, BPAJ| /I yfja4Hbl. ABTOp, IIOXOXe, M3HAYa/IbHO
pelLI He PYCKOBATh — He aHA/IM3MpPOBATh B KHUTE,
IpefHA3HAYEHHOl K U3JaHNI0 Ha TePPUTOPUN TO-
cymapctBa — wieHa HATO, crydan saBHOrO Hapy-
menns rocygapcrsamu HATO wmexpyHapopHoro
npasa: korfa camonerst HATO 6om6unu Cep6uio

6e3 peurenns Ha To Cosera besomacHoctn OOH;
korpa CIIIA Broprmuce B Vpak 6e3 cankunu Cosera
besomacuoct OOH; korma mocon CIIA B Kuese,
[0 CyTU, PYKOBOAM/ CM/IOBBIM OTCTpaHEHNeM — B
Hapyumenue Koncturyuum Yxpaunel — Ilpesupen-
Ta YKpauHbl SJHykoBUYa. A Befb BCe 3TU COOBITHA
AHA/IM3MPOBAINCh B POCCUIICKON MEXJYHApPOIHO-
IPaBOBOIL UTEpaType’.

B TeopernueckoM miaHe 0COOEHHO MHTepecHA
r7aBa 11 KHUTY — 0 CaMOVCIIONTHMMBIX HOPMaX MeX-
IYHapO[HOrO IIpaBa. 3[iechb aBTOp IIpeANpUHUMAET
HOIIBITKY OIPEfeNNTb XapaKTepHble aTpuOyThI ca-
MOVCIIOJTHUMBIX HOPM 13 COIEpKaHMsI CaMMX MeX-
JIYHapOIHBIX HOTOBOPOB. Bo-mepBhIX, 31O 00IIee
MO/IOKeHNe B MeXXYHAPOIHOM JJOTOBOPE O TOM, YTO
HOPMBI NIPYMEHMMBI K OTHOIIEHMAM B OIIpefie/ieH-
Hol1 cepe HalyoHaMbHOTO TpaBa. He Bce HOpMBI
JIOTOBOpa MOTYT OBITb CaMOVICIIOJTHUMBIMM, Befb
MIOMIMO OCHOBHBIX IIOJIOXKEHUII, eCTb U COIPOBO-
IUTeNbHbIE IOMIOXKEHNA, HO B TIOHMMAaHUM aBTOpa,
HaJI4ye IPsAMOro yKasaHMs B JOTOBOpe O IIPAMOM
IpUMEHEHNM ero HOPM [yl peryMpoBaHusA BHY-
TPEHHNUX OTHOLIEHUI! [e/laeT CaMOMCIIOTHMMBIM
Bech gorosop [Marochkin 2019:235]. Bo-Bropbix,
HOPMbI a/JpecOBaHbl (PUINYECKNM, OPUANIECKUM
NMLAM WM OpraHaM, YTO MOXKET C/IefloBaTh M3 CO-
fiep>KaHust unu cMpicia HopM [Marochkin 2019:236].
B-Tperbyx, 9TO OIpeneneHHOCTh (JieTaTbHOCTD)
HOpPM, KOTOpas I03BOJIIET YAaCTHBIM CyObeKTam
HPSIMO MCIIO/IB30BATh WM HECTU 0053aHHOCTH, CY-
laM TIPMHVMATh peIleHVs, a TaKxKe obecrednBaeTr
CIIOCOOHOCTH HOPM CTY>KUTb OCHOBAHMEM J/IS Ipa-
BOIIPYMEHNTENbHBIX akToB [Marochkin 2019:237].
B-4eTBepThIX, aBTOP BBIENACT U JOIOMTHUTENIbHBIN
arpubyT, KaK HaaMdMe COIPOBOXKJAIOIIET0 MexXa-
HU3Ma VIMIUIEMEHTALMM B MEeXAYHApOLHOM IIpaBe
VIV B HallOHa/IbHOM TIpaBe [Marochkin 2019:238].
Ho aBTOp HEOXMIAHHO YIIYCKaeT U3 BUJly BaXKHEN-
Iee 13 HUX — CaHKIMOHMPOBAHIUE COOTBETCTBYIO-
XM TOCYZApCTBOM CaMO}l BO3MOXKHOCTU CylIle-
CTBOBAHNA B paMKaxX €ro I0PUCIMKINN TaKUX HOPM
B KaueCTBe HeIIOCPeCTBEHHBIX PETY/IATOPOB 001Ile-
CTBEHHBIX OTHOIIIEHMUIA.

[leno B ToM, 4TO B IienOM psifie rocyaapcTs (Be-
nukoOputanus, ABcrpammsa, Kanama, Vspans,
IOAP, [anus, IlIseuns, Hopserns, OunsHpms)
«CaMOVICIO/THUMBIX» HOPM He CYILeCTBYeT B IIpUH-
I1IIe, MTOCKOJIbKY IOJOOHbIe MeXIYHapOJHO-IIpa-
BOBBIE HOPMBI (B CHJTY TeX MU MHBIX IIPOLIEAYP) He

3 Cm., Hanpumep: [BopoHuH, KynebsakunH, Hukonaes 2015:11-28; BbinerkaHuH, Kpuukunin 2019:2-19].
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MOTYT VIMETb B HUX HEIIOCPefCTBeHHON cuibl'. B
4aCTHOCTH, B COOTBETCTBUM C OffHOI U3 TaKUX IIPO-
Lelyp IPaBUTENbCTBO COOTBETCTBYIOIIET0 TOCyap-
CTBa OJIHOBPEMEHHO C HAIlpaBJI€HMEM B IIap/IAMEHT
Ha paTU(UKALMIO «CAMOVICIIONHMMOTIO» MeXIyHa-
POJJHOTO [IOrOBOpa II€PefaeT B HETO I COOTBETCTBY-
IollMe HAL[MOHA/bHblE 3aKOHOIPOEKTHI, KOTOpbIE
(baKTMYeCKu M OCYLIECTB/IAKT NOCTATENHYI VM-
IIEMEHTALIMIO IOTOBOPHBIX HOpM. OTCIOfja ¥ OCHOB-
HbIX (OPM MMIUIEMEHTALNI HOPM MEeXAYHAPOIHBIX
JIOTOBOPOB B TAKMX IOCY/lJapCTBaX He /IBe, a OfjHa.
HenocpencTseHHOe NpUMeHeHVEe HOPM MeXIyHa-
POZHOTO IIpaBa B KaueCTBe Pery/IATOpOB (TpaHCrpa-
HJYHBIX) OOLIECTBEHHbIX OTHOLICHWII OKa3bIBACTCA
HEBO3MOXXHbIM. [locaZiHOe WTHOPUMPOBAaHUE TOrO
06CTOATENbCTBA, YTO JIeVICTBUE CaMOMCIOTHUMBIX
HOPM CaHKIIVIOHUPYETCS CAMMM TOCY/iApCTBOM, BJle-
4eT 3a c060J1 BEpeHNUIly 3aMeYaHMIL.

Y4eT yka3aHHOTO 06CTOATENIbCTBA MMEET CYIIle-
CTBEHHOE 3HaUeHue U [IId PAcCMOTPEeHNUsA BOIpoca
0 COOTHOIIEHNY MEX/YHAPOJHOI 11 HAIlMOHA/IbHbIX
npaBoBbIX cucTeM. CrefyeT NIpMHMMATh BO BHUMA-
HIE TO, YTO BbI60p TOV VIV IHOY CXeMBbI MIMIIJIEMEH -
TaLlMU MEX/YHAPOJHO-IIPABOBbIX HOPM 3aBMCUT He
TOJIbKO OT IIPU3HAHUA WIM HEINPUSHAHUA Cylle-
CTBOBAHUA «CAMOMCIIOIHMMBIX» MEX/YHAPOJHO-
IPaBOBBIX HOPM, HO U OT MHBIX (JaKTOPOB — «OCO-
OeHHOCTejl HAaI[IOHA/IBHOTO PasBUTVS KOHKPETHO
CTpaHbl, €e MCTOPUYECKUX TPafiMLMil, CYLIeCTBY-

IOLLIETO B HEJl yPOBHSA IPAaBOCO3HAHMA U IIPABOBOIA
KY/IbTYPbI, Pa3pab0TaHHOCTY ee 3aKOHOJATeNbCTBa,
a TaKXKe Ha/IM4NA Pa3BeTB/ICHHON CYCTeMbI MHCTU-
TYLMOHHBIX OPraHOB, TOTOBBIX U CIIOCOOHBIX 06e-
CIEYUTh PeAIM3aLUI0 MEXJYHApOJHO-TIPAaBOBBIX
HPEAIICAHNUIT HA TIPAKTUKE» U AP. ITO MO3BOIUIO
OBl czieaTh 00'beKTMBHO HAIlPALMBAOLINECs BBIBO-
Jibl B OTHOLIEHN) MHOXKECTBA CYIIECTBYIOIINX TEO-
puil COOTHOLIEHMS IpaBoBbIX cucteM”. IIpudnHoOI
CXO/IACTUYECKNUX CIOPOB IO BOIIPOCY O COOTHOIIe-
HIMY TIPAaBOBBIX CHUCTEM PAa3HBIX TUIIOB MEX[Y CO-
60i1 ABIAETCA TO, YTO HUKAKON €IUHOI BCeoObIei
TEOPUY UX COOTHOIIEHVs 00beKTUBHO copmynn-
pOBaTh HEBO3MOXKHO, IIOCKONBKY B TOCY[apCTBax
He CYIeCTBYeT eIVHOTO MeXaHM3Ma peamsalun
HpeAINCaHNIT MeXXTYHAPOIHBIX HOPM B paMKax Ha-
IMOHA/IBHBIX IopucayKimit. Kaxpas u3 Takux Teo-
puii 6yzeT oTpaxkaTb (M OTpaXkaeT) UCKII0YNTEIBHO
KOHKPETHYI0 IPAaKTMKy TOTO WIM MHOTO TOCYHap-
crBa. JIy4 aBTOpa 3TO MpMMeEYaHMe aKTyalbHO, I10-
CKOJIBKY B CBOEIl MOHOrpaduy OH Kak pas yhernseT
OIpefie/ieHHOe BHUMaHUe COIOCTABICHUI0 MOHU-
CTUYECKON M [YalUMCTUYECKON TeOpUM COOTHOILE-
HJA MEX[YHApOJHOTO M HAIMOHA/IBHOTO IIpaBa C
TOYKM 3peHNA 0OOCHOBAHUA [IEVICTBUA HOPM MEX-
JIYHapOJJHOTO IIpaBa Ha TePPUTOPMUU TOCYAAPCTBA
[Marochkin 2019:33].

Tem He MeHee aBTOp He [jaeT IPAMOrO OTBETA B
BOIIPOCE MEXIYHAPOJHOII IIPaBoCybbeKTHOCTY u-

* Hedepnos b.M. Ykas. cou. C.396. Cm. Takxe: [Hedpenos 2015:18-26].
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15 CerofHA, KpOMe KJIaCCUYECKMX, B 3TON 061acTX M3BECTHbI KOHLEMLMUN «PaAMKabHOrO MOHM3Ma» U «pagnKaibHOro
Zyanum3mar, <yMepeHHOro Ayannamar 1 <yMmepeHHOro MOHU3Ma, «CAePXKaHHOro fiyan3mar U «4UaneKkTnyeckoro ayanvsmar,
«MOC/IeAOBaTeNIbHOMO Ayanu3mMa» U «pPeasincTMYeckoro Ayanusma», «0OBbeKTUBHOIO fAyanvsmMa» U «auanektnyeckasn»
KOHLIeNuua, Teopra «KKOOPANHALMN» U T. 4.

® Tak, B AyanncTmyeckon Teopum MoxeT ObiTb 060CHOBaHa mpeA TpaHcHOpMaLMM HOPM MeEXAYHapOLHOro mnpasa B
HauvoHanbHoe npaso. [lyan3m oTprLaeT BO3MOXHOCTb BAUAHWA MeXAyHapOAHOro rnpaBa Ha HalMOHanbHOe Mpaso,
NMOCKOMNbKY OHW ABAAIOTCA Pa3HbiMM MPAaBOBLIMU NMOPALKaMM, KOTOPbIE HUKOTAA He CTafIKMBAOTCA Kak 3TO BO3MOXHO
MeXAy HauMOHaIbHbIMM HOpMaMK [iBYX FoCyfapcT8. MOHWCTbI, HAMPOTUB, YTBEPXKAAIOT NMPEVMYLLECTBO MeXKAYHapPOLHOro
npasa nepep HalMoHanbHbIM. IMEHHO C NO3MLMK MOHM3MA, 060CHOBbIBAETCA MAEA O PAaCNPOCTPAHEHNN MEXKAYHAPOLHbIX
[OrOBOPOB HEMOCPEACTBEHHO B OTHOLWEHUN GU3NYECKNX UL, U 06 UX NPAMOM NPUMEHEHUN HALMOHaNbHbIML CyAaMMU.
ABTOp BbIABNAET COBEPLUEHHO Pa3fMyHble MO3ULMKU MO BOMPOCY O MPUMEHEHUN MeXAyHapOAHO-NPaBOBbIX HOPM MO
BOMNPOCaM HaLMOHaNbHOro perynMpoBaHuA: OT KaTeropmyHoro «HeT» B.l. bytkeBnua, C.B. YepHuueHko, B.A. BacuneHko,
AJ1. MakoBckoro fo acHoro «ga» W.IM. banwenko, H.B. MupoHosa, PA. MionnepcoHa. OfHako Kak, Mo NpumeYaHunio aBTopa,
nokasblBaeT cyaebHas 1 CNONHWUTENbHAA NPaKTUKa, BONPOC O TpaHChopMaLmMm MeXXAyHaPOLHO-MPAaBOBbIX HOPM Jaxe He
NoAHMMaeTCA, peyb BCcerga uaeT 0 TONKOBaHWM Y NPUMEHEHUN MeXKAYHAPOLHO-MPaBOBbIX HOPM. Takol NOAX0A BO3MOXKEH B
NPaKTUKe Npun OTCTYMAEHNM OT TeOPUM OOBEKTUBHbBIX MPaHNL, AeACTBUA MEXAYHAPOAHOro Npasa. B cootBeTcTBMM C AaHHOM
Teopuel, rpaHULbl YyCTaHaBMBAKOTCA BMECTe C YCTaHOBMNEHNEM MeXAYHApPOAHbIX OTHOLLEHWIA; MeXAyHapoAHoe NpaBo 1
HaLMOHanbHoe NPaBo AeNCTBYIOT B pa3HbIx chepax; MexxayHapoaHOe NPaBo PerynmpyeT MeXrocyaapCcTBeHHbIE OTHOLLEHNS,
a HaLMOoHasbHOe NPaBo — BHYTPEHHME OTHOLLEHNA 1 MeXAYHAaPOAHble OTHOLLEHNA HEFrOCy[apPCTBEHHOIO XapakTepa. ABTOp
YKa3blBaeT Ha yCTapeBaHWe JaHHOW TeopUM MO OTHOLLEHMIO K COBPEMEHHOMY 3Tany pa3BUTUA MeXXAYHapOLHOro npasa
B YCNOBUAX pa3HOOOpa3na CyObekToB MeXAyHapOoAHOro mnpaBa (rocymapcTBa, MeXXAyHapohHble opraHu3aumu, Hauuw,
6oploLlrecs 3a camoonpeeneHne), pasBUTUA NPOLECCOB rnobanun3aumy N MHCTUTYTOB 3aLUMTbl NPaB YenoBeka, B KOTOPbIX
B 3HaUMTENbHOW CTeNEeHN 3afeiCTBOBaHbI He TONIbKO CYObeKTbl MeXAYHAaPOLHOr0 NPaBa, HO 1 YYaCTHUKM MEXAYHAPOLHbIX
oTHoweHui, Kak THK, CMW, mexxpyHapoaHble HenpaBuTenbCTBeHHble opraHm3auumn [Marochkin 2019:34-371.
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3UYeCKUX 1 Iopuandeckyx . C ofHON CTOPOHBI,
Ka)XXeTCsA, YTO aBTOP CTOUT Ha MO3ULIUM OTPULAHNA
Ha/lnuMA y HUX TaKoil mpaBocyObekTHocTH. Tak
oH muureT: «Hanbonee oueBMaHO, 4TO TaKue JOro-
BOPBI [113 KOHTEKCTa: PerrOHa/IbHbIE U JBYCTOPOH-
HJie JOTOBOPBI O IIePeBO3Ke IacCaKMPOB, TPY30B 1
6araka, M30eXaHNM [BOVHOIO HAIOr000I0KEHNs,
IEHCUOHHOTO obecIedeHNs, MUTPALVIM, ypery/u-
pOBaHNUA BOIPOCOB [IBOHOTO TPKJAHCTBA 1 JAP.]
PeryIupyloT BHEIOCYJAAapCTBEHHblE U BHYTPEHHME
OTHOLIEHNS, @ UX CYObeKTBbl SBJIAIOTCS CyObeKTa-
MM BHYTpPEHHEro IIpaBa HapsAAy ¢ OCYHapcTBaMu,
3aK/II0YAIMI 9T forosope»'’. Ho, ¢ mpyroit
- TPUXOAUT K BBIBOAY O TOM, YTO «TOCYHApPCTBY
HJYEro He MeIIaeT, B CHJTy ero CyBepeHHOCTH, pac-
HPOCTPAHUTD [ieHICTBUE IPUHATBIX MM MEXIyHa-
POIHO-IIPAaBOBLIX HOPM Ha peryIMpoBaHMe OTHO-
IIeHNIT C OpTraHM3aAUMAMY ¥ PU3NYECKUMU JINLIAMI»
[Marochkin 2019:38-39]'8. Takum 06pa3om, Kak 3T0
C/IeflyeT 13 KOHTEKCTa, aBTOP CUMTAaeT BO3MOXKHBIM
HaJle/ieH)ie TOCY/JapCTBAaMy TAKVX JIAI YKa3aHHOI
paBoCyOBbeKTHOCTBI0. Hamo mpusHaTh, 4TO Takoe
IOHVMAaHNe W3BECTHO TEOPUM MeXAYHAPOITHO-
ro npasa [Xumenec e Apeuara 1983:255; Henkin
1989:34-35; Mronnepcon 1978:128-129]. Ho ecnu Ha
OIpeie/IeHHOM 3Talle Pa3BUTHUSA IIPABOBON HAYKM
STOT IOAXOJ, MOXKET IPECTaBIATbCA JOTMYHBIM 1
HpyeMIEMBIM, TO CO BpeMeHeM CTAHOBMTCS 3aMeTHa
ero 3bI6KOCTb. B JTaHHOM crTyyae MaTKOCTh U30paH-
HOJI TIO3ULINM KOPHAMM YXOIUT B HEBO3MOXXHOCTD
paspeleHys IPo6IeMbl MeXIYHAPORHOI IIpaBo-
CyObeKTHOCTH, OTTAJKMBAsACh HE OT XapakTepa
peryImpyeMbIX OTHOLIEHWIT, @ OT MCTOYHMKA pPery-
nupymoieil HOpMbl. «CaMOUCIONHIMbIE» HOPMBI
MeX/JYHApOJHBIX JOrOBOPOB (B TeX rOCYAapCTBax,
IJie UX CYLIeCTBOBAaHME BO3MOXHO), JIeVICTBUTENID-
HO, MOTYT HEIOCPECTBEHHO PeryInpoBaTh obIe-
CTBEHHBIE OTHOIICHMA C y4acTUeM CYOBEKTOB Ha-
IMIOHA/IHOTO IIPaBa, TONbKO peyb B HUX UJET He
0 BHYTPUIOCYJapCTBEHHBIX («non-interstate and
internal relations») oTHoOIIEHMAX, a2 006 OTHOIIEHNAX
TPaHCTPaHUYHBIX, PEryINMpOBaHMe KOTOPBIX OCY-
IIeCTB/IACTCA He TONbKO HOPMaMM OTeYeCTBEHHO-

r0 ¥ MHOCTPAHHOTO HAIL[MOHA/IBHOTO IIPaBa, HO U
HOPMaMJ TeX CaMbIX «CaMOVCIIOTTHMMBIX» MeXIy-
HapopHbIx porosopos'®. Ho mpu atom mpaBoBas
IPUPOJA TAaKUX OTHOLICHNI HMKAK HEe 3aBUCHUT OT
VICTOYHNUKA peryaupyoieit HopMbl. OHM OCTAOTCS
TPaHCTPAHMYHBIMY OTHOIIEHUAMU™.

6. O0beKT 1 IpegMeT MeKTYHAPOJIHOTO OTOBOPA

ABTOp, KaK IPefICTaB/IAeTCsA, IPABUIBHO He YXO-
JUT OT BOIIPOCa 06 00'beKTe U IpefMeTe MeXX/JyHa-
ponHoro porosopa. ITockonbKy IO MOBOAY copep-
KaHUA 9TVX HOHATUIL B HayKe CYLIECTBYIOT IIPSAMO
pas/IMYHble MHEHMA, HAYMHAA C PACXOXKIEHNIT MEX-
ny ©.®0. Maprencom u H.M. KopkyHoBsiM (06 9TOM
BIIEPBBIe OBUIO MPEKPACHO HAIMCAHO B y4eOHMKe
MITIMO no MexAyHapopHOMYy IIpaBy*'), TO Hafo
HOACHUTD, YTO Npeob/Iaiaomas ToYKa 3peHns co-
CTOMT B TOM, YTO 00BeKOM MeXIYHAPOIZHOTO [10-
roBOpa ABJAETCA BCe TO, IO TIOBOAY Yero rocypap-
cTBa (MHbIe CyO'bEKTHI MEXXIYHAPOJHOTO IIPaBa) ero
3aKJIIOYAIOT,  3aTeM BCTYIAKIT B JJOTOBOPHbIE OT-
HomeHysA. [Ipy aToM caM 06'beKT JOroBopa, IO I0-
HATHBIM IIPUYMHAM, Ha CTOPOHBI JOTOBOPA HUKAKIX
npaB U 0053aHHOCTEN Hajarath He MOXeT [/IeBuH
1974:60-61]. IIpedmemom e TIPaBOBOTO PeTyINPO-
BaHVA MeKIYHAPOJHOTO JOrOBOPA ABJIAIOTCA T€ 00-
IIeCTBEHHBIE OTHOIIEHMA, KOTOpble CK/IaJbIBAOTCA
MeX[y CyObeKTaMy JaHHOTO JOTOBOPa IO TIOBOAY 1
B CBA3M C ero 00'bekToM. VIMEHHO B X0fie yperynimpo-
BaHVA 9TVX OTHOIIECHMIT M IIPOUCXOJUT HaJie/ieHNe
TOCYapCTB-YYaCTHUKOB IIpaBaMy MM Ha/IOXKeHMe
Ha HUX COOTBETCTBYIOIIVX MEXYHapOJHO-IIPABO-
BBIX 003aHHOCTEI, IMEHHO 3TU OTHOLICHVIS ABJIA-
I0TCA IPEIMETOM PETy/IMPOBaHNA MEKYHAPOFHOTO
npasa. Kak Torga 6bITb ¢ TaK Ha3bIBaeMBIMM «CaMO-
VICTIOIHMMBIMM» loroBopaMu? BosbMeM B KauecTBe
COOTBETCTBYIOIEro npyuMepa KoHBeHIMIO O f0ro-
BOpaX MEX[YHApOLHON KYyIUIM-TIIPOJAXU TOBApOB
1980 1. Yto ke mpezcTaBisieT coO0I CopepKAIUIACS
B Hell KOMIUIEKC «CaMOVICTIONHMMBIX» HOPM, HaIIpaB-
JIEHHBIX HAa YCTaHOBJICHME eIMHOOOpasHBIX IIpa-
BWI 110 YaCTHOIIPAaBOBBIM BHEIIHEIKOHOMIYECKIM

7 «lt is most evident that such treaties regulate non-interstate and internal relations, and their subjects are the subjects of
domestic law along with the states which conclude these treaties».

8 «Nothing prevents the state, by virtue of its sovereignty, from extending the effect of the IL norms agreed upon and ac-
cepted by the state into the sphere of national law for the purpose of regulating relations with participating organizations

and individuals».
1 Hedepos b.M. Ykas. cou. C. 13.
20 Tam xe. C. 19.

21 Cm.: MexdyHapodHoe npaso. B2 m. T. 1: yuebHuk 071 akademuyeckozo 6akanaspuama. Mog pep. A.H. BoinerkaHuHa. 3-e

n3g. M.: fOpawr. 2015. C.28-29.
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CHIe7IKaM, ¥ TI0 TIOBOZLY COfiepyKaHMA KOTOPBIX TOCY-
lapCTBa KaK pa3 U JOTOBAPMBAIOTCA MEX/Y cO00I?
OH sABnAeTCA HUYEM MHBIM, KaK OOBEKTOM 3TOTO
noroopa. IIpy 3TOM OTMETHM, YTO LIeTbI0 KOHBEH-
LMY ABJIACTCA YPEryIMpoBaHue UMEHHO TPaHCIpa-
HJMYHBIX OOIIECTBEHHBIX OTHOLIEHNUIT; YTO HOPMBI,
COCTABJIAIOLINE YKA3aHHbII KOMIUIEKC, SABJISAIOTCA
HOPMaMJl MEXJIYHapOJHOIO MEXTOCYHapCTBEHHO-
ro JIOrOBOpPa, HO HENOCPEACTBEHHO TOCYHApCTBa
He 0053bIBAIOT; YTO HOPMbI 3TOTO KOMIIIEKCA M3HA-
4a/IbHO 00palleHbl K PUIMYECKUM U IOPUANIECKIUM
JMLAM, X TMOTOMY B Ja/lbHeJlIIeM He ITPOUCXOJUT
HMKOJ CMEHBI TeX CyO'beKTOB, KOTOPbIM 3TU HOp-
MBI afipecoBaHbl. Torja kak npeameToM KoHBeHIIMN
ABJIAITCA MEXIYHAPOIHBIE MEXTOCY/IapCTBEHHbIE
OTHOIIEHNA, CKIa[ibIBAIOLINECS 110 HOBORY pean-
3auuy (B TOM YMC/Ie TIPUMEHEHMA CYHAaMu) 3TOTO
KOMILIEKCA HOPM B IIpefieNiax IpUCAMKIINI KXKTOTO
3 yYaCTBYIOUIMX B Hell rocyapcrs. VIMeHHO 3p1ech
OOHAPY>KUBAIOTCA U CYyOBEKTBl MEeX[YHapPOZHOTO
IpaBa, M CYyOBEKTBI PETyIMpPyeMbIX 3TUM IIPABOM
MEX/YHAPOJHBIX MEXIOCYAapPCTBEHHBIX OTHOIIe-
HII MEXBJIACTHOTO XapaKTepa.

Takme 3aMeyaHNsA MOTYT IPEAbABUTD JOTOLIHbIE
IPaBOBEbl IpY OOHAPYXXEHUN HENOMHOTHI Ipef-
CTaB/IeHVA aBTOPOM aTpUOyTOB CaMOMCIOTHUMBIX
HopM. He uckmoueHo, 4T0 31y10 WIYTKY C aBTOPOM
CBITpajia €ro YBJIEYEHHOCTb aHAIN30M CyfeOHOI
HPaKTUKI. 37ech aBTOP HACYMTA/l TPYU BUAA HOPM,
KOTOpbIe CyAeOHas IpaKTUKa pacCMaTpyUBaeT B Ka-
4eCTBE CaMOMCIIO/THMMBIX HOPM MEK[YHapOJHOTO
npasa®. BrpodeM, cam aBTOp He ycTaeT yKasbIBaTb
Ha OlIMOKM, OOHApPY)KeHHbIE B CYeOHOIT IPaKTUKe.
Hanpuwmep, aBTOp OTMedaeT CyAeOHble pelleHus,
«B KOTOPBIX CTPaHHBIM 00pPa3oM OTOXIECTBIACTCA
KOHILIENIVS "TIPSMOrO HeMCTBUS" M KOHCTUTYLHU-
OHHOE IIOJIO)KEHNE O MEX/[YHapOJHBIX HOTOBOPAX
KaK COCTaBHOM 4YacTM HALJMOHAJIbHON IIPaBOBOIA

CUCTEMBI, XOTS 3TO COBEPIIEHHO Pa3HbIe BEILM 1 110
dbopwme, 1 o copeprxannio» [Marochkin 2019:233]%.
[ToguepkyuBaeTcst, YTO «BCe IMPUHATBIE MeX/YHa-
pozHbIe JoroBopbl Poccui ABIAITCA YaCcTbIO MEX-
IlYHapOJJHO-TIPAaBOBOJI CHCTEMBI, HO He BCE MOTYT
HpSIMO TIPUMEHAThCA (T. e. He TpeOyIT M3maHus
aKTa I MX VCIOMHeHNs). ITO NpsAMO YCTaHAB/II-
BaeTcd B CT. 5 O3 «O Mex/[yHapogHbIX JOrOBOpax
P®». [IpumeneHMe (B TOM 4uCIIe «IIPSAMOE IPUMeHe-
HI€e») He 03Ha4YaeT CaMOMCIIONHUMOcT [Marochkin
2019:234]. ABTOp KpOIOT/IMBO BBIABJISIET PAJ Ce-
Pbe3HbIX OIIMOOK, KOTOpble NOMYCKAIT CYABl IpK
obpalieHny K o0IepM3HAHHBIM HOPMaM U TIPVH-
IMIaM MeXAyHapojHoro mpasa*. V3 gero aBrop
Jie7iaeT BbIBOJ, O HEOOXOAMMOCTH pa3paboTaTh mepe-
4eHb OOIIeNPY3HAHHBIX HOPM ¥ IIPUHLMIIOB MEX-
nyHapopnHoro mpasa [Marochkin 2019:249]. Exsa
MOYXHO CYNUTATh 3TO IPEIJIOXKEHNE Y/jauHbIM, y4N-
ThIBasA, YTO BOIPOC TAKOTO POJIa HAXOAWUTCA B TIONIE
3pernsa Kommccun mexxpyHapopHoro npasa OOH
(KMIT OOH). Ho aBTop - A pa3paboTKy TaKoro
HepeyHs — IpeIaraeT CUCTeMATH3/POBaTh IIPaBO-
Bole mosuuyu Koncturyumonnoro Cyma PO mo
pasIMYHBIM HOopMaM U npuHuunam. [Ipemioxerne
IPAaKTUYHOE, HO, BO-NIEPBBIX, BBI3BIBAET BOIIPOC:
novyemy Toabko nMeHHo KoHctutynmonHoro Cyza?
Bo-BTOpBIX, peanusanys 3TOro HpeIOKEeHNA I0-
TpeboBasa ObI KPUTUIHOTO PACCMOTPEHVISI IPAKTH-
ku Cyfia ¢ y4eToM ero ook, paHee BbIABICHHBIX
B ME@X/IYHapOIHO-IIPaBOBOIl JOKTpKHe [UepHuyeH-
Ko 2018:12-15].

7. V4UTBIBAET TN POCCUIICKAsA CymeOHas
NPAKTHKA MEKIYHAPOTHYIO CyAeOHYI0
NMPaKTUKy?

B KOHTeKcTe paccMOTpeHNMsI aBTOPCKOIO aHa-
nm3a cype6HOI PAKTUKM, MIMeeT CMBIC/ CHOBA 00-

Moscow Journal of International Law

22 BbifiBIEHHbIE B Cyfie6HO NpakTUKe BUbl OXBaTbIBAIOT: 1) HOPMbI, afpecoBaHHble He FOCYAapCTBY B LIENOM, @ pU3NUECKM
nMLaM, IOPUANYECKUM NMLAM, FTOCY[apCTBEHHbIM OpraHam AnsA MPUMEHEHMA K KOHKPETHbIM MPaBOBbIM OTHOLLUEHUAM;
2) HOPMbl MEXAYHAPOLHOro MpaBa, KOTOpble YCTaHaB/MBAlOT KOHKPETHble MpaBa W/wnv ob6A3aTenbCcTBa CyObeKTOB;
3) HeobxoAMMOCTb MCMONTHEHUA CMeLnabHbIX YCIIOBUIA, YCTaHOBIEHHbIX JOTOBOPOM, AN1A NpumeHeHua Hopm [Marochkin
2019:231-233].

2 «Sometimes one can find quite questionable court decisions that strangely equate the concept of ‘direct application’and
the constitutional provision on the international treaties as integral parts of the domestic legal system, though they are
definitely of different in wording and content».

24 Bo-nepBblX, TONIKOBAHME MOJSIOKEHNI NMPOXOAUT Hanbomnee BbIrOAHbIM, C MONUTUYECKOW TOUKM 3peHns, obpasom. Bo-
BTOPbIX, CyAbl YacTO LWTMPYIOT MeXAyHapOAHO-NPaBOBble akTbl, HE 0OOCHOBbIBAaA CBOK CCbIIKY U He KBanuduumpya
LIATMPYEMBIF NCTOYHWK, WU e OHY OWMOOYHO Ha3biBalOT OOLLENPU3HAHHOW HOPMY, 3aKPEemnyIeHHYI0 B PErMoHanbHOM
MeXAyHapoLHOM [oroBope. B-TpeTbux, Cyabl OWMOGOYHO LUTMPYIOT, B KauecTBe O6LLENPU3HAHHOW HOPMbI, MOJIOXKeHMA
peKkoMeHAaTeNIbHbIX MEXAYHAPOAHbIX AOKYMEHTOB. B-ueTBepTbIX, Cyfbl YaCTO CCbUIAIOTCA Ha abCTPAKTHYIO KOHCTPYKLMIO
«0bLLeNpPr3HaHHbIE HOPMbI MeXAYHapOLHOro NpaBa», He OOOCHOBbLIBAA CCbINIKY HU KOHKPETHbIMW MEXAYHAPOAHbIMM
[OrOBOPaMu, HI MPAKTUKOW, HN MeXAyHapoaHbIMM obbluaammn [Marochkin 2019:245-248].
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paTUTbCA K Hjiee, KOTOPYK aBTOP BBICKA3bIBAET B
CaMOM Hadajie, M KOTOPas KPacHOI TMHMEN POXo-
[T Yepes BCe UCCIeIOBAHMe: «aKT HallMOHAIbHOTO
IIpaBa He MOXKET M3MEHUTb IIPMPOAbI MEXIyHa-
POIHO-IIPaBOBBIX HOPM». ITO, 6€3yC/IOBHO, BEPHO C
TOJ TOUKU 3PEHNs, 4TO OFHOCTOPOHHME aKThl TOCY-
flapcTBa (BKIIIOYAsA aKThl M JIEVICTBUSA €rO TOCyAap-
CTBEHHBIX OPIaHOB B OTHOIIEHUY MEXIYHAPOJLHOIO
IIPaBa, KaK PelleHNs Cy/loB O IPUMEHEHUN MEeX]Y-
HapOJIHO-IIPaBOBBIX HOPM) He MOTYT U3MEHUTb HOP-
MY, CO3[JaHHYI0 KO/UIEKTMBHOJ paboToil CyObeKTOB
MeX/[YHApOJHOTO IpaBa (COITACOBAHMEM BOJID,
npusHanueM). Ho ¢ apyroit cTopoHsl, 3TO BBbICKa-
3bIBaHIE€ CTABUT BOIPOC 00 M30/IMPOBAHHOCT Ha-
L[JIOHA/IbHOJ MPAKTUKY IPUMEHEHM MeX/YHAPO-
HO-TIpaBOBbIX HOPM. Torga mosmydaercs, 4To OIBIT
rOCyflapCTBa B IIPYIMEHEHUN HOPM MEX/YHapOJHO-
ro IIpaBa K BOIIPOCAaM BHYTPEHHETO PeryIMpOBaHMs
OKa3bIBaeTcsi 0e30THOCUTENbHBIM K IPaBOIpYMe-
HUTE/IbHOMY 3Tally B «KM3HEHHOM LMKJIe» HOPMbI
MeX/JyHapogHoro npasa. [laHHOe BbICKasblBaHME
BCKpBIBAeT IPYTYIO IPOOIeMy OTe4eCTBEHHOI JI0K-
TPMHBI — NOAXOJ, K OHNMMAHWIO CYAeOHOI IIPaKTu-
ki. To, 4TO cymeOHas IpaKTMKa MeXTyHapOLHbIX
CYHOB, apbOuTpaxeil, a TeM Oojiee HaIMOHAIbHAs
cyfiebHas IpaKTUMKAa MHOCTPAHHBIX TOCYJApCTB B
IPYMEHEHN) HOPM MEeX/YHapOTHOTO IIpaBa AKOObI
UTHOPUPYETCSI B POCCUIICKOI CYAeOHOI IpaKTuKe,
HOJYePKMBAETCS 3apyOE>KHbIMM aBTOPAMI Ha KOH-
TpacTe C JPYIMMM HAIVOHA/JbHBIMM IIOJXOJAMU
[Milksoo 2018:337-352, Roberts 2017:135].

Pa6ora C.10. MapouknHa sB/IsieT co60it CKpyIy-
JIE3HBII TPYJ, B aHa/lN3e OIPOMHOr0 06beMa Hecu-
CTEMATU3MPOBAHHOI MPAKTUKU POCCUIICKUX CY[OB
(kaK u 3asAB/IEeHO B 1enu uccnenoBanna [Marochkin
2019:49]), HO aBTOpP HACTONIBKO COCPEOTOYNBAETCS
Ha (popmax NeiiCTBUA M VIMIUIEMEHTALVN MeXIyHa-
POJIHO-TIPABOBbIX HOPM B IIPABOBYIO CUCTEMY, YTO
HPAaKTUYECKY TIPOITYCKALT CO0epiamenbHblil aCIeKT
CYHeOHBIX pelleHMil. B AeiicTBUTEIBHOCTY TIpUMe-
HEHME OfIHOM U TOM K€ HOPMbI MEXYHAPOLHOIO
IIpaBa HAalYIOHA/IbHBIMM OpTaHaMM IBYX TOCYHapCTB
MOXKET [aTh COBEPIIEHHO Pa3/IN4Hble Pe3y/IbTaThbl.
Ho xaxpplil U3 9TUX pe3yIbTaToB (KaX[Abll IIO-
CBOEMY BEPHDIII, IIOCKO/IbKY OTpa)kaeT IpeficTaBIe-
HJie TOCYAapCTBa O CMbIC/IE IIPUMEHAEMOil HOPMBI)
ABNAETCA IIATOM K PasBUTUIO MEXIYHAPOJHOI'O
IIpaBa, IOCKObKY MH[MBU/YaIbHAsA IIPAKTUKA TO-
CYLapCTB B TOJ VIV MIHOJ CTEIIEHN OTPaXKaeT COCTO-
sHUe MeXyHaponHoro npasa [Roberts 2011:59]. B
paboTe aBTOp laeT NOHATD, YTO, HAIIPUMeEP, POCCHIL-
CKHUe Cyfbl Majo 03a604YeHbl TeM, YTOObI BHUKATDH
B COJiep)KaHMe MEX/[YHapOJHO-IIPaBOBbIX HOPM
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WM XOTs Obl KBa/IMOULMPOBATh IPUPORY UX KC-
toynnkos. Ho Torga aBropy cnegosano mi6o pas-
TPaHMYNTD TEXHUYECKUI BOIPOC [ENCTBUA HOPM
MEXIYHapOJHOTrO IIpaBa B IIpefie/laX POCCUIICKON
IOPUCIVKINMI M BOIPOC COfIEP>KaTe/IbHOI0 COOTHO-
IIEeHNsA MEXKIYHApOJHBIX M HaIMOHA/JbHO-IIPABO-
BBIX HOpPM, /MO0 OXapaKTepyu30BaTb IIOHMMaHMe
POCCUIICKMMI CyflaMU COfiep>)KaHMsA HOPM MeXJy-
HApOJIHOTO IIpaBa — TaK MIM MHaye He OCTaBIATbH
BOIIPOC OTKPBITBIM.

8. He coBeTcKoi1 JOKTPIHOII €IMHOIL. ..

Taxoke cTouT OOpaTUTh BHMMaHME HA Ty OCO-
OeHHOCTD TpyAa mpod. MapoukuHa, KOTopas po-
CTIOKMBAETCA Ha IPOTSKEHUM BCEro MCCIefioBa-
HyA. CrpemsAch npefath eMy OOJIblle BECOMOCTH,
B CBOUX BBIBOfJaX aBTOP NPABM/ILHO ONMPAETCA Ha
aBTOPUTET MCCIIefloBaTe/Iell CTaplIero MOKONeHNs,
npexje Bcero, Takux kak [LV. Tyukun, E.T. Ycen-
ko, I'B. Mrnatenko, V.M. Jlykamyx u gp. OgHaxo
uccnenoBanme Ob10 Obl Oojee IOMHBIM, eCnyu Obl
aBTOP «ypaBHOBECWU/I» B CBOell paboTe obpaiieHne
K, 6e3ycloBHO, QyHIaMeHTa/IbHBIM TPyZjaM CTap-
IIMX VICC/IefjOBaTeIel, yKa3aHyeM Ha Ooriee Io3jiHme
BO BpPEMEHM TeopeTndecKue paspaboTKy, 0CoOeH-
HO TIPEfiCTAB/IAILINE POCCUIICKYI0 MEXYHApOJ-
HO-TIPaBOBYIO HayKy B IocnefHee mecAtunerue. C
OJIHOV CTOPOHBI, 3TO C/IEIOBANIO CENATh /A TOTO,
4TOOBI IIOJTHOLIEHHO OXBAaTWUTb BCE «TPU HECATHUIIE-
THUA» PAa3BUTHA UCCIERYEMOI TeMbl, KaK 3asBJIAeT-
ca aBropoM. C Jpyroit CTOPOHBI, 3TO 0OBEKTUBHO
HeOoOXOIMMO I TOTO, YTOOBI He CO3[aBaTh JIOXK-
HOTO TMIPEJCTABEHMA O COCTOSHUM POCCUIICKOI
IpaBoOBOIT HayKu. Tak, B epBoit YacTy MOHOrpadum
po¢. MapouK1H BbITACKMBAET HAPYXKY LIS THIb-
HYIO IIpOo6/IeMy OTCYTCTBYA MHTepeca ¥ BHUMAHMA
POCCUIICKON JOKTPUHBI K MCCIENOBAaHUIO TEOPUM
MeXyHaponHoro npasa [Marochkin 2019:17]. ITpn
atom astop nutupyet JI.C. fIBuya, KOTOpHIN KOH-
CTaTUPOBAJl HELOCTATOYHOCTh BHUMAaHMA B T€OPUN
IpaBa JICCIEJOBaHMAM MEXJYHapOJHO-IIPABOBOI
cucTeMbl eile B 1976 1. JlelicTBUTENbHO, TO e ca-
MO€ O POCCUIICKON IIPAaBOBOJ T€OpUM MOXHO CKa-
3aThb M CerofHA. B oTCcyTCcTBUM MHTEpeca pOCCUI-
CKOJ1 JOKTPMHBI K MCC/IEIOBAHMIO TE€OPETUYECKUX
OCHOBaHMI MEXYHapOJHOTO IIpaBa, KaK IIPaBOBOII
CHCTeMbBI, He OKa3blBAaeTCA BHUMAHUE U MCCTIEfi0Ba-
HUIO TeOPeTMYECKMX IOJXO[0B 1M HaINpaBIeHMIl B
MEeXIyHapOJHO-IIPaBoBoii JokTpuHe. Ho mpobie-
MBI HACTOAILIETO IHA PasyMHee IOJKPEIIATb CBHe-
TeIbCTBAMM COBPEMEHHMKOB. A mpod. MapoukuH,
HaIpyuMep, BoOOIIe He YIOMMHAET yXe LUTUpye-
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myio Bbie kuury npog. MI'VIMO B.J. Hedenosa
«Katexusyuc acnmpanTa Kadegpbl MeX[yHApOJHOTO
npaBa», KOTopas ObUIa YIOCTOEHa ABYX 00liepoc-
CUIICKMX Harpaj. He yrommuHaeT oH u MHOrME Jpy-
T¥ie TPYABI 110 TeOPETUYECKMM BOIIPOCAM MeXIyHa-
POIHOTO IIpaBa, OIyO/IMKOBAaHHBIE COBPEMEHHbBIMM
poccuiickumu aBropamu. M y untarerneit (tem 6oree
3apy0eXHbIX, He MMEIOIINX JOCTYIA K POCCUIICKIM
IPaBOBBIM MaTepuajaM II0 OaHaJIbHON IpPUYNMHE
A3BIKOBOTO Oapbepa) 9TO MOXKET BbI3BAaTb HeJO-
yMeHIe: HeyXenu IpaBoBas Teopusa B Poccum Ha-
CTOJIBKO yCTapesa 1 He uMeeT passutua? Heyxenn
3a CTONBKO JIeT OOHapy>KeHHbIe IapajoKCalbHble
yMO3aK/IIoueHyst He Obutu paspeuenbr?! Kak Ham
HPeCTaBIIAETCS, ABTOPY MOHOTpaduyt MOXXHO ObIIO
OBl ITO/THEe TIPEACTaBUTD POCCUIICKYIO MEKIYHAPOJ-
HO-TIPaBOBYI0 HAyKy, 4YTOOBI B IVIa3ax 3apyOesKHBIX
qyTaTeNeil UICKYCCTBEHHO He «3aMOPAXMBATh» POC-
CUIICKMII IIPABOBOJ INCKYPC HA YPOBHE aPTYMEHTOB
KoHI]a XX Beka.

9. 3aknroueHne

B monorpa¢pun npod. MapoukuHa, aBiueit Xo-
pOLINIT [IOBOJ, NTOPAsMBILIIATb O CIOXKHBIX COBpe-
MEHHBIX BOIIPOCAaX HayKyl MEXYHapOJHOro IIpaBa,
aBTOP WIIIOCTPATMBHO PacKpbIBAET TeMY HeCTBIA
MeX/YHapOJHOIO IIPaBa B HAIlMOHA/IbHOI IIPaBoO-
Boil cucreme Poccun. [letanmu, oOHapyXeHHble UM
B CyHeOHOI IpaKTMKe WIM B 3aKOHOJATENbCTBE,
CITy>)KaT OIOpON I MOCTPOEHMs TeOPeTUYEeCKUX
paccy>xzenuit. B ycmoBusx Hen36exHOI Aycriepcun
IIPaBOBOIO MaTepuasa, COMPOBOXK/AIOLIEN IIIopa-
JM3M MHEHMII, 0COOEHHO B TyMaHMUTapHON cdepe,
paboThbl, HaIlpaB/IeHHbIE HA CHCTEMAaTMU3ALUI0 pas-
PO3HEHHBIX MCTOYHVKOB, 0OPeTA0T OOIBLIYIO IjeH-
HOCTb. [ToaToMy, Kak obliee OCMBIC/IEHIE POCCHIL-
CKOJI IIPaBOBOJ MPAKTUKY 10 BOIIPOCAM JelCTBUA
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INTERNATIONAL LEGAL ASPECTS OF

CYBERSECURITY

INTRODUCTION. In the modern world, the num-
ber of crimes committed in cyberspace has significantly
increased. New types of malware used to achieve ille-
gal goals appear regularly. According to experts, the
material damage to the global economy from crimes
committed with the help of information and commu-
nication technologies amounts to trillions of US dol-
lars. Such a scale requires effective means of legal regu-
lation of relations in cyberspace. Cybersecurity is
considered one of the most relevant topics of current
international law, which is extremely important for
ensuring the national security of states. Information
and communication technologies can be used to nega-
tively affect economic, social, cultural and political re-
lations, to damage the economic, military, and defense
potential of the state and society. In this regard, the
international community is deeply interested in devel-
oping a multilateral legal framework for cooperation
in the field of cybersecurity. However, a unified ap-
proach to solving this problem in the international
arena has not yet been developed. Legal regulation of
cyberspace is very complex due to the virtual interface
characteristics of this area.

MATERIALS AND METHODS. The material for
the study is the works of Russian and foreign research-
ers in the field of international law, international legal
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acts adopted in the framework of the UN and the Eu-
ropean Union, draft UN conventions, national regula-
tory legal acts of the Russian Federation, the People’s
Republic of China and other states as well as judicial
practice of international courts. The research method-
ology is based on general and specific scientific meth-
ods of cognition (the dialectical method, methods of
analysis and synthesis, deduction and induction, com-
parative legal and historical legal methods).

RESEARCH RESULTS. The analysis showed that
despite the applicability of the principles and rules of
current international law to the information sphere,
the universalization of the international legal regula-
tion of cyberspace is required, taking into account its
characteristics and in order to effectively combat the
use of information and communication technologies
for illegal purposes. The efforts of states to develop spe-
cial rules of conduct in cyberspace are currently con-
centrated on a narrow sphere of issues related to hu-
man rights, data privacy, etc. Not all states are
interested in creating a modern and effective mecha-
nism for cooperation in cyberspace. Many states are
openly opposing the development of new international
legal instruments. For this reason, the Russian initia-
tive to adopt the UN Convention on Cooperation in
Combating Information Crimes has not been support-

MockoBcKuin XXypHan mexpayHapogHoro npasa « 1 « 2020



Andrey A. Danelyan, Elena E. Gulyaeva

INTERNATIONAL SECURITY LAW

ed. This fact has entailed the absence of a full-fledged
universal international legal framework for coopera-
tion in the field of cyberspace.

DISCUSSION AND CONCLUSIONS. Based on
the analysis of doctrine and practice, the authors con-
clude that there is a need to create a universal interna-
tional legal framework for cooperation in the field of
cyberspace. In modern international law, cybersecuri-
ty is one of the most pressing problems directly related
to state security. The difference in the approaches of
states to the problem of ensuring cybersecurity at the
present stage entails the absence of an effective multi-
lateral legal framework for cooperation in this area.
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MEXOYHAPOOHO-TNPABOBDIE
ACNEKTbl KUBEPBE3OINACHOCTU

BBEJEHME. B cospemenHom mupe cyujecreéeHHo
803POC/I0 KONUHECTNB0 NpecmynneHutl, cosepuide-
Molx 8 Kubepnpocmparcmee. Pezynapno nosens-
10MCS HOBble BUObL 8DEOOHOCHO20 NPOZPAMMHOZ0
obecneueHust, UCNONML3YeM020 O  OOCHIUNEHUS
He3akoHHbix yeneil. ITo oueHKkam Ikcnepmos, ma-
MepuanvHulli yuepd Muposoil IKoHoMuKe om npe-
CMynieHutl, co8epuiaemblx ¢ NOMOUsLIO UHPOP-
MAYUOHHO-KOMMYHUKAUUOHHDLX MexHON02ULl,
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ucuucnsemcs mpunnuonamu odonnapos CIIA. Ta-
Kue macuimabv. mpebyom sppexkmueHoix cpedcma
Npasoso2o peynupoBaHUs OMHOULeHUT, CKAAObL-
sarouuxcs 6 Kubepnpocmparncmee. Kubepbeso-
NAcHOCMb CHUMAaemcsi 00HOL U3 CAMbIX aKmyasp-
HOIX eM COBPEeMEHH020 MeNOYHAPOOH020 Nnpaesad,
Kpatite 6axcHoll 07 0becneueHUs HAUUOHATLHOU
6esonacHocmu  eocydapcme.  VInpopmayuonno-
KOMMYHUKAUUOHHDIE MEXHONI0UY MO2ym  Obimb
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UCNOMb308AHYL 6 UE/IX He2armueHo20 8030elicmeus
HA SKOHOMUYeCKUe, COUUANbHbIE, KYNbMypHble U
nonumuyeckue OMHOUEHUS, HAHeCMU yuiepO IKo-
HOMUYECKOMY, 60€HHOMY, 000POHHOMY NOMEHUUATLY
eocyoapcmea u obuecmaea. B cessu ¢ amum mexncoy-
HAPOOHOe CO00ULECINB0 NPOSBTIAEN Cepbe3Hyo 3d-
UHMePecoBaHHOCMYb 6 PA3padoniKe MHO20CHOPOH-
Heli NPa6060il 0CHOBbL COMPYOHUUECMBA 6 00AcHU
KubepbesonacHocmu. OOHaKo eOuHbli 00X00 K pe-
wieHut0 0aHHoll 3a0a4u HA MexOyHAPOOHOU apete
noka max u He 8bipabomaH, NOCKONbKY CLOHHOCHIb
Npaso6oz0 pezynuposaHus KubepnpocmpaHcmea
00ycr0671eHA  BUPMYATLHOLL  XAPAKMEPUCUKOL
CKA0bIBAIOULUXCS 6 IMOTL Chepe OMHOULeHUT.
MATEPUAJIbI I METOJbI. Mamepuanom ons
UCCTIe008AHUS NOCTYHUTIU MPYObL POCCUTICKUX U 3a-
pybexcHvix uccnedosamerneti 8 obnacmu meioyHa-
POOHO20 npasa, Mmei0yHAPOOHO-NPABOBble AKIMbL,
npunsmote 6 pamxkax OOH u Esponetickozo Co-
t03a, npoexmot koneeHuuti OOH, HayuoHanvHvie
HopmamueHo-npasosvie akmol Poccutickoti Dede-
pavuu, Kumatickoti Hapoowoii Pecnybnuxu u 0p.
eocyoapcme, a makice mamepuanvl cyoeoHot npax-
MuKU Mex0yHapoOHvix cy008. Memoodonoeutueckyro
0CHO8Y UCCTIE008AHUS COCMABUU 00UeHay Hble U
4ACMHO-HAY"Hble Meroobl NO3HAHUSA (Ouanekmu-
yeckull Memoo, memoovl AHAAU3A U cuHmesd, oe-
OyKuuu U UHOYKUUU, CPABHUMENbHO-NPABOBOL U
UCOPUKO-NPABOBOTL MEMOObL).

PE3YJIBTATBI VUICCIIEOOBAHWS. IIposeder-
HbLll AHAU3 NOKA3GJ, 4O HeCMOMPS HA Npume-
HUMOCMb NPUHUUNOE U HOPM COBPEMEHHO20 MedH -
O0yHAPOOHO20 Npasa K UHPOPMAUUOHHOT cepe,
mpebyemcs  yHUBEPCATUSAUUSL  CYU4ECBYIOULE20
MeHOYHAPOOHO-NPAB0B020  Pe2yTUPOBAHUT  NPU-
MeHUMeNbHO K KUOGepnpoCmpancmey ¢ y4emom ezo
onpedeneHHOT cneyuuKU U 8 UensIx IPgpekmusHo-
20 NPA6020 NPOMUBOOELCTNEUT UCNONL30BAHUI UH-
POPMAUUOHHO-KOMMY HUKAUUOHHBIX EXHONO02UTI 6
He3AKOHHbIX UeAX. YCunus 2ocyoapcme no paspa-
6omKe cneyuanvHuIX NPAsuUs NoeedeHUs 6 Kubep-
npocmpancmee CKOHUEHMPUPOBAHbL 6 HACIMOAULee
8peMs Ha Y3KOli chepe 60MPOCOB, KACAOUUXCS NPas
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uesnosexad, KOHPUOeHYUaILHOCMU 0aHHbIX U 0p. Jla-
JIeKO He 6ce 20Cy0apcmea 3auHmepecosanbl 6 c030a-
HUU COBPEMEHHO020 U IPPeKMUEHO20 MeXAHUZMA CO-
mpyoHu4ecmea 6 Kubepnpocmpancmee, OmKpoLImo
BLICTYNAS NPOMUB PA3PAOOMKIU HOBLIX MeHOYHA-
pOOHO-npasosvix uHcmpymenmos. Ilo amoii npu-
YuHe POCCULICKAA UHUUUAMUBA O HE0OX00UMOCHU
npunsmus Konsernyuu OOH «O compyoruuecmee
8 cpepe npomueodeiicmeust UHPOPMAUUOHHOTL npe-
CMYNHOCU» He HAWIA NOO0EPIHCKU, UIMO 67ieHem 3a
00010 OMCYMCMBUI NOTHOUEHHOU YHUBEPCATbHOU
MeNOYHAPOOHO-NPaBosoil 6asvl compyoHuuecmea 6
cepe kubepnpocmparcmaa.

OBCYJXKOEHVIA U BBIBOADbIL. B cmamve Ha
OCHOBAHUU AHANU3A OOKMPUHBL U NPAKMUKU 000-
CHOBbIBAEMCS 6bI600 0 HEOOXOOUMOCHU CO30AHUS
YHUBEPCATIVHOU  MeHOYHAPOOHO-NPasosoti  6asvi
compyoHuvecmsa 6 cgepe Kubepnpocmparcmea.
B cospemenrom mexnoyHapooHom npase kubepbe-
30NACHOCb A6/IAEMCA 00HOU U3 CAMbIX AKMYab-
HbIX Npo6Iem, HenocpeocmeeHHo C8A3aHHOU ¢ Oe3-
onacHocmvio  eocyoapcmea. Pasnuuue nodxodos
eocyoapcme K npobneme obecneueHus Kubepbe3o-
NAcHOCMU HA COBPEMEHHOM dmane 67edem 3a Co-
6010 omcymcmeue 3PPeKMuUHOL MHO20CHOPOH-
Heli NPpAa6oBoLi 0OCHOBbL COMPYOHUHECBA 8 0AHHOT

cpepe.

KIIIOYEBBIE CJIOBA: «kubepnpocmparcmeo,
Kubepnpecmynnocmo, — Kubep6e3onacHocmo, — UH-
mepHem, — UHPOPMAUUOHHO-KOMMYHUKAUUOHHDIE
mexuonoeuu (MIKT), unpopmayuonnas 6oiina,
«Tannunckoe pyxo8odcmeo», «bydanewmckas KoH-
BEHUUS», MENOYHAPOOHOE NPABO

I DUTUPOBAHWMA: anenpan A.A., [ynaesa
E.E. 2020. MexxpyHapOfZHO-IIPaBOBbIE ACIIEKThI KI-
6epbesomacHOCTI. — MOCKOBCKULL HypHAT MexnOy-
HapooHozo npasa. Nel. C. 44-53. DOL: https://doi.
org/10.24833/0869-0049-2020-1-44-53

Asmopul 3asensai0m 06 omcymcmeuu KOHPAUKMaA
uHmepecos.
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1. Introduction

he term cyberspace has appeared fairly re-

cently. The majority of experts believe that

it was initially used by a speculative fiction
writer W. Gibson in 1981." Etymologically, the word
is derived from the word cybernetics - the science
that deals with general principles of operation pro-
cedures and information transfer in machines, living
organisms, and human society [Wiener 1948:14].

In research literature, cyberspace is often mistak-
enly associated with the Internet. One of the reasons
for this mistake is the absence of a commonly ac-
cepted definition of what cyberspace means. Accord-
ing to an American expert ED. Kramer, the Western
scientific doctrine includes about 28 definitions of
the term cyberspace’. A French professor S.I. Laurent
notes that cyberspace is a social and technical real-
ity, which is closely related to the political context’.
D.E. Dobrinskaya suggests that cyberspace is a prod-
uct of any information and communication tech-
nologies (ICT), including the Internet [Dobrinskaya
2018:58]. The US Congressional Research Service
perceives cyberspace as a comprehensive multiplic-
ity of connections among people that are based on
computers and telecommunications, regardless of
their physical and geographic location [Makarenko
217:237]. At the same time, according to the US De-
partment of Defense, cyberspace is a sphere of radio
electronic means, i.e. the means of radio detection,
location, navigation, automatization, control, and
guidance. They are used for receiving, transferring,

processing, storing, and transforming information.
On top of that, cyberspace is a part of the informa-
tion structure of the armed forces®. In China, a law
on cybersecurity came into force on June 1, 2017.
It covers the work of network resources providers
as well as the services related to gathering, storing,
and processing of user data. The law also has sections
about the way the security of the information infra-
structure must be provided in strategically important
branches. It is claimed to protect national «cybers-
overeignty» of the People’s Republic of China®. The
Russian Federation has no current internal legal acts
with the word cyberspace®. However, the Decree of
the President of the Russian Federation of Decem-
ber 5, 2016 has approved the Doctrine of Informa-
tion Security of the Russian Federation in which
the information sphere is understood as a complex
of software, IT systems, Internet websites, commu-
nication networks, and information technologies. It
also includes persons who produce and process in-
formation alongside with developing and using the
abovementioned technologies. The tools for control-
ling the corresponding social relations are on the list
too’.

Cyberspace is a combination of computers, mo-
bile devices, and users that interact at a distance. The
Internet, in its turn, is used to connect these comput-
ers and mobile devices. Cyberspace is wider than the
Internet because the Internet is included into cyber-
space. In modern conditions, cyberspace is becom-
ing the main channel for distributing and storing
information.

Moscow Journal of International Law

' For the first time, Canadian-American science-fiction writer William Gibson used the concept of «cyberspace» in 1982 in
his short story «<Burning Chrome», and then popularized it in 1984 in the novel <Neuromancer». In the novel «<Neuromancer»,
the author described cyberspace as a «consensual hallucination», which is difficult to distinguish from reality and in which
computer systems are a kind of substitute for the real world that exists only in the memory of computers and the minds of
its users.

2 See: Miguleva M.V. Kiberprostranstvo kak strategicheskii instrument sotsial'noi inzhenerii. Doklad na V mezhdunarodnoi
nauchnoi konferentsii «Kitai i Rossiya: gosudarstvennye strategii razvitiya» [Cyberspace as a strategic tool of social engineer-
ing. Report at the 5" International Scientific Conference "China and Russia: State Development Strategies"]. - Whatisgood.ru.
October 10, 2018. (In Russ.). URL: https://whatisgood.ru/theory/analytics/kiberprostranstvo-kak-strategicheskiy-instrument/
(accessed 10.09.2019).

3 lbid.

4 See: Cover Sheet for Air Force Doctrine Document (AFDD) 3-13. Information Operations. URL: https://fas.org/irp/doddir/
usaf/afdd3-13.pdf (accessed 10.09.2019).

> The Law on Cybersecurity of the People's Republic of China. (In Chinese). URL: http://www.npc.gov.cn/npc/xinw-
en/2016-11/07/content_2001605.htm (accessed 10.09.2019).

¢ Except the Draft of the Concept of the Cybersecurity Strategy of the Russian Federation, prepared by the Council of the
Federation of the Federal Assembly of the Russian Federation. See: Kontseptsiya strategii kiberbezopasnosti Rossiiskoi Fed-
eratsii. Proekt [Draft of the Concept of the Cybersecurity Strategy of the Russian Federation]. (In Russ.). URL: http://council.
gov.ru/media/files/41d4b3dfbdb25cea8a73.pdf (accessed 10.09.2019).

7 Ukaz Prezidenta RF ot 05.12.2016 No. 646 "Ob utverzhdenii Doktriny informatsionnoi bezopasnosti Rossiiskoi
Federatsii"[Decree of the President of the Russian Federation dated December 5, 2016 No. 646 «On approval of the Doctrine
of Information Security of the Russian Federation»]. — Sobranie zakonodatel'stva Rossiiskoi Federatsii [Collection of the Legisla-
tion of the Russian Federation]. December 12, 2016. No. 50. Art. 7074. (In Russ.).
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We support the valid point raised in research liter-
ature that the problems of cyberspace in general and
cybersecurity in particular became urgent during
the Gulf War of 1990-1991. In that conflict, the latest
military technical achievements were combined with
powerful information campaign and press coverage.

After this event, scientists and politicians began
to rethink the concepts of information war and cy-
berwar. Cyberspace is now seen as the «fifth space»®
used to achieve political goals through ICT [Warden
1995].

These new circumstances provoked the interna-
tional need to resolve the issue of applicability of the
existing international legal rules and principles to the
information sphere. It is also necessary to work out
special rules of conduct in cyberspace to rightfully
combat the use of ICT for illegal purposes.

2. Analysis of doctrinal approaches and modern
international legal regulation of cyberspace

In recent years, this issue has been the subject of
research done by many experts in Russian and for-
eign doctrines of international law, but solutions
have not yet been found®.

The scientific community has long been discuss-
ing the question: is it possible to apply existing in-
ternational legal rules to cyberspace, or would it be
better to develop new rules for regulating this sphere
of relations?

If we assume that international legal obligations
of various states, including international treaties, are
not applicable to cyberspace, we would have to con-
clude that there is no legal regulation in this sphere.
Consequently, states are free from any international
legal obligations when cyberspace is in question. In
other words, we would face a legal gap and be very
skeptical about state sovereignty in cyberspace. At
the same time, it would make it necessary to adopt
rules for cyberspace, and these rules would not be
based on the principles of the UN Charter. For this
reason, it is unacceptable for us to assume that cyber-
space is not legally regulated by the rules of current
international law. But the question arises: which of

8 Along with land, sea, air space and outer space.

the existing rules of international law are applicable
to cyberspace?

According to A. Streltsov, the main sources of
law in this area are the UN Charter and international
treaties, stemming from the UN Charter provisions
on ensuring international peace and security. Among
those are international treaties on humanitarian as-
pects of warfare, and decisions of the International
Court of Justice, in which the provisions of interna-
tional law on the use of force are interpreted".

We believe that such principles and rules of inter-
national law as non-use of force and threat of force,
non-interference in matters within the internal com-
petence of states, the obligation of states to cooper-
ate with each other, the sovereign equality of states,
respect for human rights and fundamental freedoms,
etc. are applicable to cyberspace.

However, cyberspace is rather specific due to the
virtual interface characteristics of the global infor-
mation space. It is an object of law where distance
does not matter. In this respect, not all generally rec-
ognized principles and rules of international law can
be applied to cyberspace by a simple extrapolation
of concepts. For example, such concepts as act of ag-
gression, use of force, and armed attack cannot be ap-
plied to a cyber attack. The concept of information
war used by political scientists and the media cannot
be applied to the concept of war in its international
legal sense. Some obligations of states can be fulfilled
in cyberspace according to the mutatis mutandis
principle, with changes based on the special nature
of cyberspace. We also should admit that it is some-
times difficult to adapt conceptual foundations of the
international rule of law to the threats that arise in
cyberspace.

In contrast to our view, the drafters of the Tal-
linn Manual on the International Law Applicable to
Cyber Warfare'' proceed from the assumption that
cyberspace does not differ from other fields of rela-
tions, and it does not require special approaches to
its legal regulation. In their opinion, the basic prin-
ciples of international law and international hu-
manitarian law are applicable to what people do in
cyberspace. Thus, according to the Tallinn Manual,

° See: [Gelbstein, Kurbalija 2005; Malcolm 2008; Batueva 2009:15-22; Mathiason 2009; Bedritsky 2010:25:40; Knake 2010;
Mueller 2010; Kasenova 2012:18-24; Mansell 2012; Kasenova, Yakushev 2013; Kasenova 2013:43-64; Determann, Guttenberg

2014:875-902; Krutskikh, Strel'tsov 2014: 20-34].

10 Strel'tsov A. O problemakh adaptatsii mezhdunarodnogo prava k informatsionnym konfliktam [On the problems of adapt-
ing international law to information conflicts]. — Digital.Report. July 24, 2015. (In Russ.). URL: https://digital.report/problemyi-
adaptatsii-mezhdunarodnogo-prava-k-informatsionnyim-konfliktam/ (accessed 12.09.2019).

" Not legally binding.
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the term weapon is applicable to cyber technologies.
Large-scale cyber attacks can be considered as armed
attacks, under Article 51 of the UN Charter.

In its essence, the Tallinn Manual covers two
main aspects: the jus ad bellum principle, which de-
termines the conditions for the use of force by a state
in international relations, and the jus in bello princi-
ple, which is about humanitarian points of a conflict.
The main source of jus ad bellum law is the UN Char-
ter, and the main sources of jus in bello law are the
Hague Conventions, the Geneva Conventions, and
other international treaties, which have stemmed
from their provisions and ideas.

A number of research articles written by Russian
and foreign experts in international law address ad-
aptation of international law of armed conflict to cy-
berspace. A. Streltsov notes that Article 41 and Arti-
cle 42 of the UN Charter distinguish two main types
of force: the force related to the use of weapons and
the force that has nothing to do with weapons. He
stresses that malicious use of ICT is mainly regulated
by the rules of Article 2 (4) of the UN Charter. Ar-
ticle 2 (4) requires that member-states refrain from
the threat or use of force in international relations,
including the ones in cyberspace'?. According to
A. Streltsov, despite the obvious possibility of using
ICT for military purposes, almost all experts believe
that ICT are not weapons “.

However, in accordance with the advisory opin-
ion of the International Court of Justice on legality
of the threat or use of nuclear weapons (1996), im-
plementation of the right to self-defense does not
depend on the type of weapons being used to attack.
The fact of use of force is enough .

Analysis of current practice shows that interpre-
tations of the weapons concept are expanding. For
example, the terrorist attack with the use of captured
aircrafts on September 11, 2001 was de facto equated
to an armed attack under Article 51 of the UN Char-
ter. In this case, the civilian aircrafts, which were not
weapons by nature, were turned into the attack in-
strument. The United States, with the support of the

12 Strel'tsov A. Op. cit.
3 lbid.

international community, declared its right to indi-
vidual and collective self-defense.

W.M. Stahl holds a slightly different opinion. He
thinks that provisions of the UN Charter do not al-
low us to clearly equate a hacker attack by one state
on another to an armed attack, which gives the na-
tion the right to use force. In addition, the use of force
concept in the UN Charter does not cover terror-
ists and other non-state actors who are often behind
hacker attacks. Since cybernetic aggressions are out
of traditional classifications used for internationally
recognized rules of warfare, it is generally accepted
that states should treat hacker attacks as a type of
crime®.

To clarify the abovementioned viewpoint, a num-
ber of experts ask the following questions: What
situations are covered by the armed conflict concept
in the information sphere? What is the range of in-
dividuals protected by law in such conflicts? Where
is the line beyond which a non-international infor-
mational armed conflict becomes an international
one? What rules of law (international or domestic)
regulate the actions of belligerents in such conflicts?
[Kozik 2008].

Customary international law presumes that not
every use of force can be considered as an armed at-
tack. The decision of the International Court of Jus-
tice in the case concerning military and paramilitary
activities in and against Nicaragua of 27 June 1986
set out a scale criterion for an armed attack by one
state on another. Subsequently, the scale criterion was
confirmed in a number of other decisions of the In-
ternational Court of Justice'.

In the context of the use of ICT, the scale crite-
rion can theoretically be considered met when a cy-
ber attack goes beyond minor incidents. For exam-
ple, the collapse of infrastructure, which cannot be
fixed quickly enough. It blocks the state's ability to
act or ruins the basic living conditions of the popula-
tion. Thus, if the consequences of a cyber attack can
be equated to an attack by regular armed forces, the
scale criterion can be considered met.

Moscow Journal of International Law

4 «These provisions do not apply to specific weapons. They app1y to any use of force, regardless of the weapons employed».
International Court of Justice: Legality of the threat of use of nuclear weapons. ICJ Advisory Opinion. July 8,1996. Para 39.
URL: https://www.icj-cij.org/files/case-related/95/095-19960708-ADV-01-00-EN.pdf (accessed 13.09.2019).

1> Stahl W.M. Kiberbezopasnost' i mezhdunarodnoe parvo [Cybersecurity and International Law]. - Interlaws.Ru. February 26,
2017. (In Russ.). URL: https://interlaws.ru/kiberbezopasnost-i-mezhdunarodnoe-pravo/ (accessed 10.09.2019).

16 See: International Court of Justice: Case concerning oil platforms. Judgement. November 6, 2003. Paras 51, 62. URL: htt-
ps://www.icj-cij.org/files/case-related/90/090-20031106-JUD-01-00-EN.pdf(accessed 10.09.2019); Eritrea-Ethiopia Claims
Commission - Partial Award: Jus Ad Bellum - Ethiopia's Claims 1-8. December 19, 2005. — Reports of International Arbitral
Awards. 2009. Vol. XXVI. P. 457-469. URL: https://legal.un.org/riaa/cases/vol_XXVI/457-469.pdf(accessed 10.09.2019).
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It should be noted that the scale criterion is not
recognized by all states. For example, the US State
Department objected to the fact that the Internation-
al Court of Justice used the scale criterion in deci-
sions on Nicaragua and oil platforms.

The traditional requirements for justifying a
state's response to an armed attack, i.e. implementa-
tion of the right to self-defense under Article 51 of
the UN Charter, are necessity and proportionality.
These requirements are not directly enshrined in the
UN Charter, but they reflect the international cus-
tom in this area’’.

Under current international law, for justifying
the use of force in response to an armed attack, it
must be determined that another state is responsible
for the attack. When cyberspace is in question, it is
quite difficult to identify the attackers and determine
if they are operating under the control of the state.
While the location of the attack target is obvious, the
location of the attackers is often undetectable.

So, there are certain difficulties in applying the
rules of current international law to cyberspace. In
our opinion, solutions for many problems could be
facilitated by discussing them with technical special-
ists in the field of ICT, including military purposes.

To facilitate practical implementation of the right
to self-defense under Article 51 of the UN Charter,
the international community should develop clear
categories that would allow defining a cyber attack as
the use of force or the act of aggression. It is also nec-
essary to work out appropriate criteria for qualifying
ICT as weapons. Anyway, it is not an easy task to do.

Unfortunately, if we turn to the issue of creat-
ing new rules for regulating cyberspace, the efforts
of states are currently focused on a narrow area of
problems related to human rights, data privacy, etc.
Moreover, not all states are interested in creating an
effective mechanism for cooperation. Many states
are openly opposing the development of new inter-
national legal instruments. For this reason, there is
no comprehensive international legal environment
for cyberspace.

The only multilateral treaty dealing with criminal
activities in the field of information technologies is

the Convention on Cybercrime, adopted on 23 No-
vember 2001 in Budapest'.

The Convention has five main objectives: 1) har-
monization of substantive criminal law to combat
cybercrime; 2) harmonization of criminal procedure
law; 3) promotion of mutual legal assistance; 4) codi-
fication of international law with an emphasis on ju-
risdictional rules based on territoriality; 5) providing
a legal framework to promote understanding of is-
sues related to cybercrime.

The Convention has articles on crimes against
confidentiality, integrity and availability of computer
data and systems (illegal access, illegal interception,
data interference, system interference, misuse of de-
vices); computer-related offenses (computer-related
forgery, computer-related fraud); offenses related to
child pornography; offences related to infringement
of copyright and related rights.

It should be taken into account that this Conven-
tion was drafted at the time when the level of ICT
was low and many types of network threats were not
yet known". For this reason, Articles of the Conven-
tion do not even mention botnets, phishing, spam,
and other tools used by hackers.

However, the approach laid down in paragraph “b”
of Article 32 of the Budapest Convention is unaccep-
table for Russia and many other countries. This rule
deserves to be quoted in full: «A Party may, without
the authorization of another Party: ... b) access or
receive, through a computer system in its territory,
stored computer data located in another Party, if the
Party obtains the lawful and voluntary consent of the
person who has the lawful authority to disclose the
data to the Party through that computer system»?. As
you can see this provision makes it possible for a state
party to obtain trans-border access to information,
the source of which is located in another state. It can
be done without notifying the relevant authorities of
the state where the source of information is located. In
our opinion, this way the Budapest Convention estab-
lishes a loophole for a violation of the state sovereignty
principle in the information space. It is unacceptable.

It is important that paragraph 32 (b) of the Buda-
pest Convention provides fertile ground for violating

7 In addition to the Judgments for Nicaragua and the QOil Platforms of the International Court of Justice of the United Na-
tions, as well as the Advisory Opinion on the Use of Nuclear Weapons, Judgment of the International Court of Justice of the
United Nations concerning Military and Paramilitary Activities in Congo can be cited.

'® Council of Europe: Convention on Cybercrime. Budapest. November 23, 2001. URL: https://www.coe.int/en/web/conven-
tions/full-list/-/conventions/rms/0900001680081561 (accessed 11.09.2019).

' The Convention was developed since 1997 and was open for signature in 2001.

2 Council of Europe: Convention on Cybercrime. Budapest. November 23, 2001. URL: https://www.coe.int/en/web/conven-
tions/full-list/-/conventions/rms/0900001680081561 (accessed 11.09.2019)
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fundamental human rights and freedoms in the digi-
tal sphere, the right to privacy in particular.

There are also some other regional and bilateral
tools for combating cybercrime, but they do not con-
tribute to common understanding of the key aspects
of countering illegal behavior in cyberspace.

3. Russian initiatives in the field of cyberspace
regulation

In this context, the Russian Federation high-
lights the need to develop a universal international
legal framework for cooperation and common cyber
vocabulary. Russian experts have worked out and
distributed a Draft United Nations Convention on
Cooperation in Combating Information Crimes* for
review in international forums®.

Article 1 of the Convention sets out its three
main objectives: a) to promote and strengthen meas-
ures aimed at effectively preventing and combating
crimes and other unlawful acts in the field of ICT; b)
to prevent action directed against the confidentiality,
integrity and availability of ICT as well as the mis-
use of ICT by providing for the punishability of such
acts, as described in this Convention, and by provid-
ing powers sufficient for effectively combating such
crimes and other unlawful acts, by facilitating their
detection, investigation and prosecution at both the
domestic and international levels and by develop-
ing arrangements for international cooperation; c)
to improve the efficiency and develop international
cooperation, including in the context of training
and providing technical assistance in preventing and
combating ICT crimes®.

The Convention includes lots of old and relatively
new concepts: botnet, malicious software, child por-
nography, information and communication technolo-
gies (ICT), information, critical infrastructure facili-

ties, spam, ICT device, etc. For example, botnet means
«two or more ICT devices with malicious software
downloaded which is managed centrally and without
users’ knowledge»*'. ICT refers to a set of methods,
production processes, and software-and-hardware
facilities combined to generate, transform, transmit,
use, and store information®. Spam is defined as «de-
livery of electronic messages on the address list (data
base) to those who do not communicate the sending
party their addresses for message delivery and do not
give their consent to be sent such messages and are
unable to deny the delivery of such messages from
the sending party»*.

The Convention also presumes technical assis-
tance, mutual legal assistance at the pre-trial stage,
including cases of emergency, and the mechanism to
implement its provisions.

Chapter II of the Convention establishes liability
for: unauthorized access to electronic information;
unauthorized interception; unauthorized impact on
data; disruption of ICT operation; creation, utiliza-
tion and distribution of malicious software; distribu-
tion of spam; creation and utilization of botnets; of-
fenses related to child pornography; phishing-related
offenses, etc.

Extradition of persons suspected of committing
crimes is governed by Article 48 of the Convention.
This article provides for one of the fundamental prin-
ciples of international criminal law cooperation - aut
dedere aut judicare (extradite or prosecute).

To ensure the provision of immediate assistance
for the purpose of investigations, prosecutions or ju-
dicial proceedings concerning criminal offences re-
lated to computer systems and data, or for electronic
evidence-gathering of criminal offences, Article 57
of the Convention states that each state party must
designate a point of contact available on a twenty-
four hour, seven-day-a-week basis (24/7 Network).

Moscow Journal of International Law -

21 Draft United Nations Convention on Cooperation in Combating Information Crimes. URL: https://www.rusemb.org.uk/
fnapr/6394 (accessed13.09.2019).

22 The document was distributed during presentations at the XV Meeting of the Heads of special services, security agencies
and law enforcement agencies of foreign states - partners of the FSB of Russia (St. Petersburg, July 27-28, 2016), The Eighth
International Meeting of High Representatives in charge of Security (Varaksino, Tver Oblast, May 23-25, 2017), "on the side-
lines" of the 26th session of the Commission on Crime Prevention and Criminal Justice (Vienna, May 22-26 2017), IV World
Conference on the Internet (Wuzhen, PRC, December 3-5, 2017). On December 28, 2017, the Russian draft was circulated as
an official document of the UN General Assembly under agenda item 107 of its 72nd session «Crime Prevention and Criminal
Justice» (No. A/ C.3/72/12 of October 16, 2017). This document was translated from Russian into all the official languages of
the Organization and electronically posted on the official websites of the UN and the Russian Foreign Ministry.

% Draft United Nations Convention on Cooperation in Combating Information Crimes. URL: https://www.rusemb.org.uk/
fnapr/6394 (accessed 13.09.2019).

2 |bid.

% |bid.

% |bid.
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The Convention specifies the main areas of activi-
ties for the development and improvement of special
training programs for the personnel responsible at
the national level for preventing and combating ICT
crimes. The aim is to trigger the development and
planning of strategic policies to combat ICT crimes.

To implement its provisions, the Convention es-
tablishes a Conference of states parties to enhance
their corresponding opportunities and cooperation
among them.

It is proposed that the Conference of the state
parties establish an International Technical Com-
mission as a permanent body to combat ICT crimes
and to increase the degree of coordination between
the state parties to the Convention.

As we have noted above, the Draft United Na-
tions Convention on Cooperation in Combating
Information Crimes was distributed in different in-
ternational forums. On December 28, 2017 it was
presented as an official document of the UN General
Assembly under item 107 of the 72" session agenda
«Strengthening the United Nations crime prevention
and criminal justice program, in particular its tech-
nical cooperation capacity». The document has been
translated from Russian into all official languages of
the United Nations and is available on the official
websites of the United Nations and of the Russian
Ministry of Foreign Affairs.
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MEXAYHAPOOHAA 3ALUUTA TPAB
YEJIOBEKA U AEATEJIbHOCTDb
TPAHCHALMOHAIJIbHbIX

KOPIMOPALIUIA

BBEJEHWE. Hacmosuiee uccnedosariue nocesue-
HO aHAZIU3Y CPedCme NPpasosoli 3ausumol, 00Cyn-
HbIX HeEPMBam, NOCMPadasULUM Om NpednpuHUMaA-
menvckoli  0essmenvHOCMuy  MPAHCHAYUOHATILHLX
xopnopauuti. Llenvio uccnedosanus A6Aemcs OueH-
Ka agPexmusHoCmU 00CYNHBIX cPedCctns Npaso-
6011 3AU4UMDBL O HEOAONPUAIMHO20 B030€TiCIEU
NpeonpuUHUMAmenbckoi 0esmenvHOCMU MpPaHcHa-
UUOHATILHBIX Kopnopauuil Ha npasa uenosexad. ns
docmudceHUsT yenu HeobXo0UMo bINONHUMY criedy-
oujue  3a0a4u:  paccmompemv — 00A3amMenvcmea
MPAHCHAUUOHATIDHBIX KOPNOPAYULL 8 COBPEMEHHOM
MeHOyHAPOOHOM npase, Pomb 20Cy0apcme 6 3augii-
me npas ueno6exa om 0esmenvHOCHU MPaAHCHAUU-
OHATHBIX KOPNOPAYULL, U3YyHUMb co0epicarue npa-
6a Ha apexmusHoe cpedcmeo NPasosoLi 3ausumbl,
a makxe 0Xapakmepusoeamv Cyu,ecmeyroujue
cpedcmea npasosoli 3ausUmMvL 6 CO8peMeHHOM Mex.-
OyHapoOHom npase.

MATEPUAIJIbBI M METO[BL. IIpu nanucanuu pa-
60moL 6biU NPOAHATIUIUPOBAHBL NOCTIEOHUE eope-
muuecKue UCCIe008aHUS Neped0BbiX 3anaoHbLX yHe-
HbIX, HOPMAMU6EHbIe O0OKYMEHMbL, PEKOMEHOAUUU U
omuemvt 002080pHbIX opeanoé OOH no npasam ue-
7108eKa, MeXOyHAPOOHble 002080pbL 8 0OIACU NPAB
uenosexa u obwupHas cyoebras npaxmuxa ECITY.
B x00e uccnedo8anus npumeHsscs CpasHUmMenvHo-
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1pasosotl u HopmanLHo-102UHeCKUTE Mernoo.
PE3YJIBTATBI UCCIIETOBAHMUSL. B nocieorue
20061 3HAUEHUE MAZKO20 NPABA 6 00/ACTU MeHOYHA-
POOHO20 bu3Heca u npas uesnosexka ece OonbLULe YCU-
nueaemcs. Pykosoosiusue npuHyunoL npeonpuHuma-
MenbeKoil OesImenvHOCMU 6 AcheKtne npae 4eso6eKa
cmanu 0cHoBou 0717 npoexma puouUeck 0653a-
menvHo20 002060pd, YCMAHABIUBAIOULE20 MENHOY-
HAPOOHO-NPABOBYI0 OMEEMCHBEHHOCb MPAHCHA-
UUOHATIbHBIX KOPNOPAUULL U OpyeUx KOMMepUecKux
npeonpusmuti. Henv3s He ommemump u nocneorue
H0B8086€0eHUST 6 NpoeKme, CA3aHHble C 66e0eHUeM
9KO/I02UHECKOTI peabunumayuu 6 Kauecmee 0OHOL
U3 00s13amenvHovIX Popm 603mewseHus yuwepoa. eii-
CMBUMENbHO, PACCMAMPUBAT MACCOBble HApyuie-
HUS Npae uenoeexka MpaHcHAUUOHATLHLIMU KOPHO-
PAUUAMYU, Mbl HACMO CIMANIKUBAEMCS C HAHeCeHUeM
cepvestozo yuiepba oxkpyxaroueti cpede, 8 pesynv-
mame 4e20 HAPYWIAIOMCS UMEHHO IKOZI02U4ecKue
npasa venosexa. Yuau,aouguecs cayuau nooooHvIx
HApyweHuti npusenu K Heo0Xo0UMOCHU CO8epULeH-
CMBOBAHUS MENOYHAPOOHBIX U  6HYMPU20CYOap-
CMBEHHbIX CPeOCNE NPABOBOLL 3AULUMbL.
OBCYJKIEHME U BBIBOIDbI. B pesynvmame
1po6edeHH020 UCCTIE008AHUSL MOMCHO 3aKHOUUMD,
4mo cpeocmeo Npasosoli 3aujumovl Oyoem cqu-
mamocs IPPeKmueHvIM, ecu OHO A67AeMCs 00-
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HUMAN RIGHTS

CMYNHBIM, NPUEMIEMbIM, A0eKBAMHBIM U C60e8pe-
MeHHbIM.  DPppekmusHoe cpedcmeo  npasosot
saugumot om desmenviocmu THK OomxcHo obecne-
uuBaMb A0eKBaNMHOe 803MeuleHue UL HUBENUPOBA-
Hue npuvuHenHozo yuiepba u npusenexams THK k
0MeemcmeeHHOCU 34 HAPYUleHUe NPAB Hel08eKa
¢ Uenvio obecneuump no00OHoe 603meuieHue. B ce0to
ouepedv, docmyn K cpedcmeam npasosotl 3auiumol
CK1a0bI8AEMCST U3 0BYX B3AUMOCBI3AHHDIX TIeMeH-
M08: HANUMUS MEXAHUIMA PACCMOMPEHUs #anoo,
npedocmasnsouseco 8o3meuserue yuepoa om ces-
3AHHO20 € NPEONPUHUMAMENLCKOLL OesTMenbHOCMbIO
yuiepba u HAnUYUs y NOCMpPadasuiux 1uy, 0ocmyna
K amomy mexanusmy. [locmyn k cpedcmeam npaso-
801l 3auiumol 007HeH NPedoCcmasnamvcs 6e3 Ouc-
KPUMUHAUUY 1O KAKOMY-TUO0 U3 3anpeuseHHblx
NPU3HAKO8 U yHUMbl8AMNb NOTONEHUe YA3BUMDbIX
epynn Hacenenus. I100x00 K pacuemy KomneHcayuu
unu 6v100py cpedcmnea NPasosoti 3aujumol 00sNeH
6vimv UHOUBUOYATIUSUPOBAHHVIM, YUUIMbIEAIOUAUM

HUMAN RIGHTS

COUUATIBHDILL U NPABOBOTL CAMYC NOCMPAdasuiezo
uua.
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MAMenvCKas 0essmenvHOCb, MPAHCHAUUOHATIbHYIE
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INTERNATIONAL PROTECTION OF
HUMAN RIGHTS AND THE ACTIVITY OF
TRANSNATIONAL CORPORATIONS

INTRODUCTION. This study analyzes available
remedies for victims who have suffered harm from
business activity of transnational corporations. The
goal of this study is to evaluate the effectiveness of
available remedies for the protection human rights of
individuals from adverse impacts of the business ac-
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tivity of TNCs. To achieve the goal, it is necessary to
fulfill the following tasks: to consider the obligations of
TNCs in modern international law, the role of states
in the protecting human rights against the business
activities of TNCs, examine the content of the right
to an effective remedy, and characterize the existing
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remedies for the individuals.

MATERIALS AND METHODS. During the re-
search the latest theoretical studies of leading Western
scholars was analyzed, as well as the regulatory docu-
ments, recommendations and reports of the human
rights treaty bodies, international human rights trea-
ties and extensive court practice of the ECHR. For this
study formal logical, general scientific, comparative
legal and private scientific methods has been applied.
RESEARCH RESULTS. In recent years, the impor-
tance of soft law in the field of international business
and human rights has been increasingly strengthened.
The UN Guiding principles on Business and Human
Rights have become the basis for a draft legally bind-
ing instrument to regulate, in international human
rights law, the activities of transnational corpora-
tions. It should be noted that the latest innovations in
the draft related to the introduction of environmen-
tal rehabilitation as one of the mandatory forms of
redress. Indeed, when considering mass violations of
human rights by transnational corporations, we often
encounter with serious damage to the environment,
as a result of which environmental rights are violated.
Increasing cases of such violations have led to the need
to improve international and domestic remedies.
DISCUSSION AND CONCLUSIONS. The study
concluded that a remedy would be effective if it would
be affordable, acceptable, adequate and timely. An ef-

1. BBemenue

paHCHAIL[OHA/IbHbIe Kopropauuu (manee —

THK) ABnA0OTCA BaKHEMIINMY CyObeKTaMm

IPaBOBOIO PETyIMPOBAHNA OTHOLIEHUI B
o6macTy MeXAyHapogHOro 6u3Heca 1 IIpaB 4eno-
B€Ka, a TAKKe IJIABHBIMM JIE/ICTBYIOIIMMM INLIAMMU B
7106a7bHOI 5KOHOMUKe. CerofjH:A NX HaCUNTHIBALT-
cs1 6omee 100 000 1o BceMy MMpy, Ha KOTOPBIX 3aHs-
10 6071ee 77 MIH. yenosek [Illectepsixosa 2017:253].
CymectByeT MHOXKecTBO onpepenennit THK, xax-
Jloe 13 KOTOPBIX MOXKET OBITb B PABHOI CTEIIEHM VC-
H0/Ib30BAHO IIPU OIIpefieNIeHUN CYITHOCTH JaHHOTO
cybbekra mpaBooTHOWeHWit. [ Toro 4To6bI Han-
6onee ToyHO oxapakTepusosarb cymHocTh THK B
COBPEMEHHOM MEX/YHapOJHOM IIpaBe, I BOCIO/Ib-

fective remedy against the activities of TNCs should
provide an adequate compensation or the leveling
of the damage caused and bring TNCs to account
for human rights violations in order to ensure such
compensation. In turn, access to remedies consists of
two interrelated elements: the existence of a grievance
mechanism that provides a redress for business-relat-
ed damage and the availability to the mechanism by
affected persons. Access to remedies should be pro-
vided without discrimination on any of the prohibited
grounds and should take into account the situation of
vulnerable groups. The approach to the calculation of
compensation or the choice of remedy should be in-
dividualized, taking into account the social and legal
status of the victim.

KEYWORDS: international business, international
human rights law, access to justice, human rights,
right to an effective remedy, business activity, trans-
national corporations
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3yI0Ch OIIpefie/ieHneM, Kotopoe 6bi10 chopmym-
poBano B Hopmax, kacarommxcsa o6sg3aHHOCTEN
TPaHCHALMOHA/IbHBIX KOPIIOPALNIL I IPYTUX TIpef-
HpUATHIL B 00/IaCTY IIPaB YenoBeKa. B coorBeTcTBUM
¢ Hopmamu, TepMuH «TpaHCHAIMOHAIbHAA KOPIIO-
panusa» O3HaYaeT «CyObeKT SKOHOMMYECKON Jes-
TeTbHOCTH, MPOM3BONAIINII CBOM OIepanym 6oree
4eM B OJHOI CTpaHe, WM IPYIIy CyOBeKTOB KO-
HOMIYECKOJ MIeATeNbHOCTY, IPOM3BOJAIIMX CBOM
orepanyy B iByX mmm 6oree CTpaHax, He3aBUCUMO
OT TOTO, B KaKOil IOpUANYeCKOoil popMe OHU BBHICTY-
HAIOT, HAXOZIATCA JIM B CBOEI COOCTBEHHOI CTpaHe
WM CTpaHe, B KOTOPON OCYIeCTB/IAIOTCA OIepa-
1N, 2 TAKXKe He3aBMCUMO OT TOTO, OCYHIECTBIAIOT
JIV OHU CBOIO JIeATEeNIbHOCTD B MHAMBI/YaIbHOM VTN
KOJUIEKTUBHOM KadecTBe»'. B cBA3M co cBOeI CTPYK-

! JkoHommyecknin n CoumanbHbln CoseT OOH: Hopmbl, Kacatowmeca o6a3aHHOCTEN TPaHCHALMOHAbHbIX Kopriopauuni
1N Apyrvx npeanpuaTvin B obrnactn npas yenoBeka. Joctyn: https://undocs.org/ru/E/CN.4/Sub.2/2003/12/Rev.2 (paTa

ob6palyenuns: 21.11.2019).

56

MockoBcKuii XKypHan mexayHapogHoro npasa

- 1.2020



Alexey A. Sinyavskiy

HUMAN RIGHTS

TYPOIl, COCTOSAILEI U3 JOYEPHUX MTPeATpUATIiL, pu-
nMManoB U npenctaBuTenscTs, THK ocymectsnser
CBOIO [IeATE/NbHOCTb B PA3/NMYHBIX HAIMOHATbHBIX
IOPUCANKINAX, MOAYMHAACH BHYTPEHHUM IPaBoO-
BBIM PEXIMaM Pas3IN4HbIX rocyfapctB. COBOKyII-
HOCTb 3KOHOMMYECKN CBA3AHHBIX OPUANIECKIX
JIAIL BO IVIaBe C YIIpaBJIAIOLell KOMIIaHuel oopasy-
eT eMHbII CyObeKT IPAaBOOTHOLIEHNUIT B 06macTn
MeX/YHapOJHOro OM3Heca 1 IpaB Ye/oBeKa.

OcnosHo1t o6s3anHocThI0 THK Kak cy6bexra
IPaBOOTHOIIEHWII ABACTCA COOMIOfieHNe 3aKO-
HOB IOPMCAMKINIA, B KOTOPBIX OHM OCYLIECTBIIAIOT
CBOI0 MPEANPUHUMATENbCKYI0 eATeNbHOCTD. [o-
CyHapcTBa, 4be HAlMOHA/IbHOE IPABO IOCTATOYHO
Pa3BUTO, XOPOIIO KOHTPONUPYIOT [eATEeITbHOCTD
THK. OnHako 3TOT KOHTpO/Ib Oc/abeBaeT B pa3Bu-
BAIOIIMXCSA TOCYAAPCTBAX CO CTAOBIM yIIpaB/IeHVEM,
BBICOKUM YPOBHEM KOPPYILNUM, YPe3MEPHBIM IIO-
JIMTUYECKUM B/IMSAHUEM M HU3KOI CTEHeHbI0 obe-
criedeHns 3akoHHOCTH [Backer 2016:299]. ITponop-
IMIOHA/IBHO TOMY, KaK 0c/abeBaeT rocylapCTBeHHasA
B/IaCTb, YBEMYMBAETCA YacTOTA HAPYLIEHMI TIpaB
YelloBeKa KaK CO CTOPOHBI TOCYHApCTB, TaK U CO
CTOPOHBI KOpnopauuii. B cBfA3M ¢ CYIIHOCTHBIMMU
ocobenHocTsIMM CTPYKTyphl U ympasnenus THK,
JI0Ka3aTh MPUYACTHOCTD YIPAB/AKIIEl KOMIAHUN
K COBEpIIEHHbIM €€ JOYepHUMMU IpPeAnpuATUAMA
IPeCcTYIJIEHNAM 3a4acTYI0 OKa3bIBaeTCs HeflocATae-
MOVI 3a/ja4eil /1 KepTB HapyLIeHI IIPAB Y€JI0BEKa.
THK Hepenko MaHUIYMPYIOT KOMYECTBOM CBOMX
JIe/IOBBIX 00A3aTebCTB IPY MOMOIY <KKOPIOPATHB-
HoIT Byanu» [Sarah 2004:131], ¢ moMoupio KOTOpOIt
YIIpaB/IALIYe KOMIQHUN MOTYT «COPOCUTDB» CBOM
06s3aTe/NIbCTBA Ha CBOM JOYEpHUE HPeNIpUATIA,
OCTaBIINCh, TAKMM 00pPa3oM, HeJOCATaeMBIMU JJIA
KepTB MX TPaHCHALMOHA/IbHOI IIPeIIPYHIIMATENb-
CKOJI1 IeITEIbHOCTM.

OpHoit M3 I7ABHBIX IPUYMH Oe3HAKa3aHHOCTU
THK sBeTcs 0TCyTCTBYE BCAKUX MEXIYHAPOLHO-
IPaBOBBIX HOPM, 3aKPEIUIAKIINX YHUBEPCAIbHYIO
KOPIIOPAaTUBHYI0 OTBETCTBEHHOCTb 33 HapYLIeHMA
IpaB 4eI0BEKa, YTO IOPOXKZAeT IM106A/IbHBIN BbI30B
COBPEMEHHOMY MeXJYHapOLHOMY IIpaBy. MOXHO
HepeYNCIUTD TUIID PAJT JOOPOBONBHBIX «MEXIyHA-
ponHbIX cTaHgapToB» [CunaBckmit 2019b:190], xo-
TOPBIX, KaK [OKa3bIBaeT MHOTOUVC/IEHHAS MPaKTH-
Ka IpyOBIX HapylIeHuit IpaB YenoBeka [CUHABCKMI
2019a:82], oxasblBaeTCs HEJOCTATOYHO IS IIPU-
BrnedeHrss THK K oTBeTCTBEHHOCTN 3a HapylLIeHN
IpaB YenoBeKka. [ocygapcTBa He XOTAT 0OpeMeHATD
ce0st MUIIHMMM 0053aTeNbCTBAMU U He CTPEMATCA
MEeHATh CBO€ BHYTPEHHee 3aKOHOJATeIbCTBO, YTO-
Obl He ymycTuTb nHBectinuy, a THK He xoTAT He-
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CTY OTBETCTBEHHOCTb 11 YOBITKM 32 CBOM H/CTBMA
¥ TIPOJIO/DKAIOT COBEPIIATh BOMMIONIVE HAPYLIeHNsA
IpaB 4eloBeKa B pasBUBAMOMUXCA cTpaHax. Ho
Xy>Ke BCEro OT 3TOTO IMPUXOAUTCA MHAMBUAM, IO-
crpagaBmuMm ot feartenpHoct THK. Kak rmacut
MEeXIyHapOJHOE TIPaBo: VHAMBKALL, TIpaBa 1 CBO-
007ibI KOTOPBIX OBIIM HAPYIIEHbI, JODKHBI VIMETb
JOCTYI K 3 PeKTUBHBIM CpefCcTBaM IPaBOBOII 3a-
muThl. Kakymy BO3MOXXHOCTAMU IO 3allUTe CBO-
VX IIpaB O0JIafal0T MHAMBMABL, NOCTPAJABIINE OT
npefnpuHuUMaTenbckoit geAarenpHoctu THK? Io-
npo6yeM JaTh OTBET Ha 3TOT BOIPOC.

2. O6s3aTenbCTBA TPAHCHAIVIOHATBHBIX
KOPIOpanyii B COBPeMEHHOM MEXyHapOTHOM
npase

Ob6s3atenbcTBa MO 3aliuTe IIPaB MHAUBNIOB
ot pestenbHocTy THK 3akpemnsiensl, rmaBHbIM 00-
pasoM, B HOpMaxX MATKOTO IIpaBa, KIKYEBBIMM 13
KOTOPBIX ABATCA «PykoBomsAme IPUHIUIIBI
IpeANpPYHUMATE/IbCKON [IeATeNbHOCT B acIleKTe
IpaB 4yenoBeKa». [IpYHINIBI IPeCTaBISAIOT c060i
YHMBEPCA/IbHBIN MEXYHAPOHBIN CTaHAAPT IO 3a-
IUTe MEeXJYHAPOJHO-IIPU3HAHHBIX IIPAB YenoBeKa
B 00/IaCTH TNIpeANPYHIMATEIbCKON JIeATebHOCTH,
0J}, KOTOPbIMI IOHMMAIOTCS, KaK MMHUMYM, TIpaBa,
3aKpeIieHHble B MeXX/[yHapoHOM OWIIe 0 ImpaBax
4e/loBeKa M IPMHIMNIIBI, U3JI0KEeHHbIe B «[leKmapa-
i MOT 06 ocHoBomonaraomux NpPUHIKIAX U
npasax B cdepe Tpyma». [IpMHIMIBI HOCAT peKo-
MeH/JaTe/IbHbIII XapaKTep 1 IPUMEHAITCA KO BCeM
rOCyflapCTBaM M KOMMEPYECKUM IPeNNpUATUAMY,
HE3aBUCUMO OT MX pasMepa, CEKTOPa, MeCTOIIOJIO-
JKeHns, GopMbl COOCTBEHHOCTM WIM CTPYKTYPbI
[Business and Human Rights...2017:91].

Pyxosopamue npunuunet OOH cocroaT n3 31
HPVHINIIA U BKIIOYAIOT B cebs Tpu cromma: I O6s-
3aHHOCTb TOCY/lJapCTBa 3alMILATh IpaBa Ye/loBe-
Ka OT HeOIaronpusATHBIX BO3JEHCTBUII TPeTbUMM
croponamy; II KoprmopaTuBHas OTBETCTBEHHOCTb
HpeRnpuATHii 3a cobmopenne npas denoseka u 111
JocTynn MHAMBUIOB K CPeACTBaM IIPaBOBOIl 3aLlN-
Tbl. Jl0 HacToAmero BpeMeHM ocoboe BHMMaHMe
BCer/la Yie/A10Ch NIePBbIM JIBYM CTO/IIAM, B TO Bpe-
MS KaK TpeTuil He I10/Ib30BajCA IONYIAPHOCTDIO
Yl He 3aTParyuBajCsA B MCCIEHOBATEMbCKMX paboTax
[Augenstein 2018:10]. OxHako TakoJl OAXON, B pac-
CMOTPEHMM CTOJIOB IPOTMBOPEYNT II0JIOKEHUAM
npeaMOy/Ibl, KOTOpas INAcUT, 4To PykoBopsmme
npuniunsl OOH  Heobxommmo paccmarpuBaTh
KaK «efllHOe 1le/loe». B mocienHue fiBa Tofa CUTY-
alyA KapMHA/JIbHO IOMEHANACh, ¥ Ha CerofHAII-
HUIL JIeHb BCE €IVHOITIACHO IIPM3HAIOT, YTO TPETUIA
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CTOJII HeOOXOAMMO PacCMATPMBATh «KAaK KPacHYIO
HITD, KOTOpasA MPOXOAUT Yepe3 BCe TPU B3anMMOC-
BA3aHHBIX U B3aJIMO3aBJMCUMbIX KOMIIOHEHTa». Tax,
B fokaazie Pabodvert IpymIbl 0 BOIPOCY O IpaBax
4eloBeKa 1 TPAHCHAIVOHAIBHBIX KOPIOPAIMAX OT
2017 roma roBopurcs, 4To «/Ir06ble Mepbl, IPUHNU-
MaeMble TOCYAapCcTBaMM B paMKax KOMIIOHeHTa I u
HpeAnpUATUAMMA B paMKax KommoHeHTta II, OymyT
OKa3bIBaTh OIpefie/IeHHOE TIOTI0KNUTENbHOE WM OT-
puLaTeNIbHOE BIMSAHME Ha HOCTYII K 9P PEeKTIBHBIM
CpefiCTBaM ITPaBOBOJI 3alIUTHI B paMKaX KOMIIOHEH-
ta [II»% Takum o6pasom, 9¢eKTUBHOCTD CPeACTB
IPaBOBOII 3alIUTEI OyfieT 3aBUCETh OT COBOKYITHO-
CTY Mep, IPUHATBIX K/IOUEBBIMU CYyOBEKTaMU I
3alMThl MHAMBUIOB OT HEOIATOIPUATHOTO BO3/IEit-
CTBUA IpefIpuHIMaTensckoi fearenpHoct THK
Ha MX [IpaBa 1 CBOOOMBL.

J. Parry, B mpomuioM creuuaabHbI MpefcTa-
BUTeNDb reHepanbHOro cekperaps OOH no sompo-
Cy O IpaBax 4YeloBeKa U MPEeNImpUATUAX, OTHOCUT
KOPIIOPATUBHYIO OTBETCTBEHHOCTD 10 COOMIOfIEHIIO
IpaB 4YeloBeKa K COIVA/NbHBIM, HeXeM K MpaBo-
BbIM HopMaM [Ruggie 2017:14-15]. ¥ Takoro Ton-
KOBaHNUA eCTb OIpefeNieHHble INpenmymjecTBa. C
TOYKYM 3PEHUsA COBPEMEHHOI MOKTPUHBI MEeXJy-
HapopHoro npasa THK He sBnsorcsa cydbexTamm
MeXX/JYHapOJHOTO ITyO/IIYHOTO IIPaBa, ¥ IIOTOMY Ha
HMX He PacIpOCTpaHAeTCA HeHCTBUe IOPUANIECKN
006s3aTe/IbHBIX HOPM MEXJYHAPOIHBIX JTOTOBOPOB.
OnHako 3TO OrpaHMyYeHNe He 3aTPAarnuBaeT COIMaIb-
Hble HOPMBI, KOTOpbIe PacIpOCTPAHAIOTCA Ha BCe
cy0beKTHI IIpaBooTHoLIeHN, Bkmodas THK. B co-
orBeTcTBMMU ¢ PykoBopamumy npunuunamu OOH,
Ha KOpIOpaLyM HAaKIafbIBAIOTCA JOOPOBOIbHbIE
06s3aTeNbCTBA MO COOMIOZICHNIO IIPaB YeloBeKa.
C offHOI1 CTOPOHBI, COIMaMTbHbIe HOPMBI He HaK/Ia-
IBIBAIOT CTPOIUX 00A3aTe/NbCTB M OCTABIAKT IIPHU-
HATHE CTelaTbHBIX Mep M0 3allTe IPaB YelloBeKa
Ha ycmoTpenne camux THK. C mpyroit sxe, urnopu-
poBaHNUe NPMHIUIIOB MOXET NaryOHO OTPasmUTbCA
Ha pemyTalyy KOMIIAHUY, MHBECTULIMAX U MEX/Y-
HApOJHBIX KOHTPAKTaX. TeHJeHI[MM NOCTeIHNX JIeT
HAIIAIHO TI0KA3bIBAIOT, YTO PyKoBoOpAILIMe TPUHIIN-
nbl OOH cranm 6o7blite, 4eM IPOCTO COLMATBHBIMM
HopMamn. Kak 1mokaspiBaeT IpaKTHKa, COLMaIbHbIE
HOPMBI BIIOJIHE MOTYT CTaTb lex ferenda v xpucran-
NN30BaThCA B HOPMBbI TBEPHOTO IIpaBa, IIPOIecC
4ero MbI I MOXKeM HaOMIOAATh B JIeATeTbHOCTI MEX-
npasuTenbcTBeHHol rpymnbl 1o THK B HacTOoAmMI

MOMeHT. Ho 110Ka OKOHYaTenbHbII IPOEKT JOTOBOPA
elié He TOTOB, 0053aHHOCTD COO/TIOAATD IIPaBa YeJIo-
BeKa SB/IAETCS He IOPUANYECKUM 0053aTe/IbCTBOM
mnsa THK, HO 17106a/1bHBIM CTaHIAPTOM OXKMAeMO-
ro ot Hux nosegenns [Dharmawan et al. 2018:129].

OddexTnBHOCT, PyKOBORALMX HPUHINUIIOB
OOH B KauecTBe MEXIYHApPOLHOIO CTaHfapTa
MHOTVIMU CTaBUTCA NOJ, coMHeHye. Cpeay IIaBHbIX
MMHYCOB BBIJIE/IAIOT VHCTPYMEHTANTUCTCKUE 000-
cHoBanusa orsercTBeHHoCcT THK [Wettstein 2015],
oTcyTcTBMe 3THYeckux pamok [Cragg 2012], mou-
TV TIOJIHOE OTCYTCTBME HETaTVBHBIX 0053aTelIbCTB
[Bilshitz 2013], orcyTcTBUe MeXaHM3MOB BOBIIEYe-
HMs 3aMHTepecoBaHHBIX cTOpoH [Deva 2013]. He-
CMOTpsI Ha IIepedMC/IeHHble MVHYCHI, Helb3s He
OTMETUTb, YTO MMEHHO MsArKas npupopga Pykoso-
pamyx npuHiunos OOH crama npuumnHoil cTpe-
MUTETIBHOTO PAaCIpPOCTPAaHEHNs NJieil-IPYHIUIIOB
CpenM MEXAYHApORHBIX MEXKIPaBUTETbCTBEHHDBIX
U HENPaBUTENbCTBEHHBIX OPraHM3alMil, a TaKKe
0011ecTB IPaBO3aLUTHNKOB. PyKoBoAsIMe IpyH-
IIUIIBI OKA3a/Iyl 3HAUNMTENbHOE BMsHME Ha GopMu-
poBaHMe APYIMX MEeX[YHApOIHBIX CTaHAAPTOB (B
JacTHOCTH, Ha PykoBopamue npuHuniet O3 CP ma
MHOTOHAIVIOHA/IBHBIX Tpepupustuit ot 2011 ropa),
CIIOCOOCTBOBAMN VHTEHCUUKALMN JIeATeNbHOCTI
[0 MIMIUIEMEHTALMY IPUHLMIIOB [Ip) IIOMOIIM Ha-
IMOHa/IbHBIX IUTaHoB AevictBuit (HIIM) u mocneny-
foljelt pa3paboTKe CPefCTB IMPABOBOI 3AIVTHI /s
VH/IMBUJIOB, IOCTpaJaBIINX OT feATenbHocTy THK.
OpHako, 4eM CulbHee MeXJyHapomHoe coobie-
CTBO BOBJIEKA€TCS B pPaspabOTKY ¥ COBEPIIEHCTBO-
BaHJE CTAHJAPTOB IO 3alyTe IIPaB YeIOBEKa OT
pearenbHocty THK, Tem ocTpee BcTaeT Bompoc o
paspabotke 9¢(eKTUBHBIX CPEACTB IIPABOBO 3a-
M Tl VHAMBUJIOB OT HAPYIIEHUII IIpaB Yel0oBeKa Co
croponnsl THK.

3. Joctyn K 3¢ (peKTUBHBIM CpPeICTBaM
NPaBOBOI 3aIUThI

Vnest 06 3¢ PexTUBHBIX CpefcTBax IPaBOBOII 3a-
uytel ot gestenbHocTn THK chopmymmposana B
TpeTbeM cronie Pykosopamux npuruumnos OOH.

B coorBeTcTBMM C NPMHLINIIOM 25, TOCYJapcTBa
IOCPEACTBOM CYHeOHBIX, affMMHUCTPATUBHbIX, 3a-
KOHOZIaTeJIbHBIX WM MHBIX COOTBETCTBYIOIIMX
CPeCTB JO/DKHBI IIPMHMMATh HaJJIeKallye Mepbl
JUI TOTO, YTOOBI B C/Ty4YasX, KOTZiA HA UX TePPUTO-

2 TeHepanbHaa Accambness OOH: 3anucka leHepanbHoro cekpeTtapa OOH «[paBa uyenoBeka U TpaHCHaLUMOHAMbHble
Koprnopauuu n gpyrue npeanpuaTtua» ot 18 uona 2017 r. C. 21. Joctyn: https://undocs.org/ru/A/72/162 (nata obpalueHuns:

21.11.2019).
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pyUM M/WIK B TIpefeNax MX OPUCHUKIVIHN, TPOUCXO-
AT HapYLIEHVA TIPaB YeI0BEeKa, CBA3aHHBIE C IIPef-
IPVMHMMATEIbCKOI AeATeNbHOCTDIO, 3aTParyBaeMble
STVMIMM HapyIIEHMAMM CTOPOHBI HOTyYaIy JOCTYII K
3¢ eKTUBHBIM CpeACTBaM IIPABOBOII 3AIUTHI .

B cooTBeTCTBUM C 3TMM IIPVHIMIIOM, TOCYfap-
CTBa JOJDKHBIL:

1) IIpuHuMarh HajyIexaliye Mepbl A pac-
C/Ie[IOBAHVA U HAaKa3aHUA BYHOBHBIX B HapyLICHUN
IpaB 4elloBeKa U CBA3AHHBIX C IPeNIPUHIMATENIb-
CKOJ1 IesITeNIbHOCTBIO;

2) O6ecneunBaThb XXepTBaM JOCTYI K 3 dek-
TUBHBIM CPeICTBaM IPaBOBOJI 3aLIUTBI;

3) Bosmemarp yuiep6 >kepTBaM, 4YbM IIpaBa
ObL/IM HapyILUEHBI.

IloHATHE «CPENCTBO MPABOBON 3AIIMUTHI» MOXKET
JMETh IIMPOKOE TONKOBaHMe. B cammx Pykosops-
mux npuHnumnax OOH roBopurcs, 4To cpefcTBO
IPAaBOBON 3aIUTBI MOXET HPMOOpeTaTb «caMble
pasHble MaTepyanbHO-IIpaBoBble (opmby’. Ilpn
3TOM, IIOf] CPEACTBOM IIPABOBOI AL ThI B IPMHIIN-
Iax IIOHMMAITCS Kak popMbl Bo3MeleHus yuiep6a,
IpefioCcTaB/IAeMble B PAMKaX MEXaHM3MOB PaccMO-
TPeHMA Xano6, TaK U caMyl MEXaHU3MBI PaCCMOTpe-
HMA XKano6, KOTOpble B TeX Ke NPMHIUIIAX VIMEI0T
pyroe oIpefieieHNe ¥ 03HAYAIT «I1000il OpraHu-
30BAHHBIN 1 OCYLECTB/IAEMbIN TOCYHAPCTBEHHDBIM
VI HeroCyJapCTBEHHBIM OPraHOM CYHeOHBIN MIN
HecynieOHbIil IpoLecc, B paMKaXx KOTOPOTO MOTYT
OBITH TTOZJAHBI XKAT0OBI HA CBsA3aHHBIE C IPEAIPUHN-
MaTe/bCKOI JIeATeIbHOCTBIO HapYIIeHS IIPaB Yeio-
BeKa U MCIIpOIeHa IpaBoBas 3ammra»’. Tem He Me-
Hee, He3aBUCYIMO OT TOJIKOBAHMA, IIEIbI0 CPECTBA
IPaBOBOII 3aLMUThI BCET/a OyeT «BO3MelleHe W
HMBENMPOBaHMe IPUYNHEHHOTO IIpaBaM de/loBeKa
yiep6a»®. C TOuKy 3peHus aBTopa, Hanbosee TOY-
HBIM TIPEACTAB/IACTCA 3aKpeIlleHNe 33 TePMIHOM

«CPeCTBa IIPABOBOJI 3AINTHI» 3HAYEHNST MEXAHNU3-
Ma pacCMOTPeHMA >Kano0, Tak Kak MIMEHHO IIpY II0-
MOV MeXaHI3Ma BO3MOXKHO, KaK BO3MeIlleHNe, TaK
¥ HUBE/MVPOBaHue yiiep6a, B TO BpeMs Kak GpopMbl
BO3MeIleHVsl yilep6a IpeacTaBIAnT co0oil MUIIb
CIIOCOOBI, IIPY IIOMOILIM KOTOPBIX OCYIIECTB/IACTCA
3TO BO3MeIIeHNe IV HUBEMPOBaHue yiep6a.

JocTyn K cpeficTBaM IIPaBOBOM 3aIUINTHI TECHO
CBsI3aH C IIpaBoM Ha 3 peKTUBHOE CPEfCTBO IPABO-
BOJT 3aIUTBI, 3aKpeI/ICHHOE B MEXX/JYHAPOJHBIX J10-
roBOpax II0 paBaM yernoBeka. [IpaBo Ha adpdexTus-
HOE CPefiCTBO IIPaBOBOII 3AlNThI ABIACTCA OFHUM
M3 OCHOBHBIX NPUHIIMIIOB MEXJYHAPOJHOTO IIpa-
Ba B 0071aCTU IIpaB 4Ye/oBeKa’, KOTOpOe MMeeT Kak
HpoleccyaabHble, TaK 1M MaTepyuaTbHO-IIPaBOBbIE
37IEMEHTBI U 3aKPEIUIEHO BO MHOTMX MEXyHapOf-
HO-IIPaBOBBIX JOKYMEHTAX, COOMIOfieHIe KOTOPBIX
ABJIAETCA HEOTbeMJIEMOI 4YacTbio PykoBopAmmx
npuuiynos OOH.

Hampumep, npaBo Ha addeKTuBHOE CpefcTBO
IIPaBOBON 3aLIUThI 3aKPEIUIEHO B cTaTbe 2 Mexny-
HapOJJHOTO ITAKTA O TPAKJAHCKUX U TTOMUTHYECKIX
IpaBax, Ifie B IIyHKTe 3 TOBOPUTCH, YTO «KaXKJOe
yuacTBywouee B HacrosAmeM Ilakre IocymapctBo
06s3yeTcst «obecrednTs MH0OOMY /My, IpaBa 1
cB0OOIBI KOTOPOTO, NpM3HABAaeMble B HACTOAIIEM
[TakTe, HapyuieHbl, 3QeKTNBHOE CPefCcTBO Ipa-
BOBOJ1 3aIVTBI, laXKe €CM 3TO HapylleHue ObIIo
COBEpIICHO JIMIAMY, [eICTBOBABIIVMY B O(QUIIN-
QJIBHOM KayecTBe», a TaKkxke TpeOyeT, 4TOObI rocy-
APCTBA-YIACTHNKY «0becIeunBaay BO3MELleHIe
JMILaM, IpaBa KOTOPBIX, Ipu3HaBaeMble B Ilaxre,
ObUM HapylleHbl. bes obecreveHus Bo3MelleHMs
JMILaM, TpaBa KOTOPBIX, Ipu3HaBaeMble B Ilaxre,
ObLIM HapyILIeHbI, 00513aTe/IbCTBO ObecedeHus a¢-
(beKTUBHOrO cpencTBa CyAeOHOM 3alNUTHI... OCTa-
HeTCSl HeBBIIOTHeHHbIM»®. Takum 06pa3oM, MmoH:-

3 Coset no npaBam venoBeka OOH: [loknag CrneymnanbHoro npeactaButesna leHepanbHOro cekpeTapsi Mo BOMPOCY O npa-
Bax YenioBeKka M TPaHCHALMOHaNbHbIX KOpropaumax u apyrux npennpuatnax OxoHa Pyrru «PykoBopsalwme npuHUMbI
npeanpuHUMaTeNbCKO AeATeNbHOCTY B acMeKTe NnpaB YesioBeKka: ocylecTBieHre pamok OpraHusauny O6beauHeHHbIX
Hauwit, Kacatowyxca “3awmTbl, COGMIOAEHNA 1 CPefCTB NpaBoBo 3awmTbl”». 2011. C. 28. focTyn: https://undocs.org/ru/A/
HRC/17/31 (naTa obpateHus: 13.12.2019).

4 Tamxe.C.35

> Tamxe.C.36

6 Tamxe. C. 35.

7 CoBeT no npaBam 4enoseka OOH: Joknag BepxoBHoro komuccapa OpraHusaumm O6beanHeHHbIX Hauwii no npaBam
yenoBeka «[oBbiLLeHV e MOAOTYETHOCTM 1 YNyyLLeHNe AOCTyNa K CpeACcTBaM MPaBOBOI 3aLMTbl ANA AL, MOCTPaAaBLUNX OT
CBA3aHHbIX C NPeANPUHMMATENIbCKON AeATeNbHOCTbIO HapyLIeHWU NpaB Yenosekar. 2016. C. 4. focTyn: https://undocs.org/
ru/A/HRC/32/19 (pata obpatyeHus: 13.12.2019).

8 Coset no npaeam yenoseka OOH: [oknag CrneumnanbHoro npeactaButensa leHepanbHOro cekpetaps Mo BOMPOCY O
npaBax YenoBeKa 1 TPaHCHaUNOHaNbHbIX KOpNopaunax 1 apyrux npeanpuatnax [xoHa Parru «<brusHec 1 npaBa yenoseka:
abpunc MexyHapOoaHbIX CTaHLApPTOB OTBETCTBEHHOCTU M OTYETHOCTM B OTHOLLEHMU KOPMOPaTUBHBIX aktos». 2007. C. 9.
Joctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G07/108/87/PDF/G0710887.pdf?OpenElement (gata o6palue-
HUA: 21.11.2019).
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e 3P QEKTUBHOIO CpeACcTBa IPABOBOI 3aIUTHI
OKa3bIBAeTCS HAPAMYIO CBA3AHHBIM C BO3MEICHN-
eM yliep6a IoTepIeBIIeil CTOPOHe.

Peanusanys mpaBa Ha 3QQeKTUBHOE CPeCTBO
IPaBOBOJl 3alMTBI 3aBUCUT OT JJOCTYIA K Cypmed-
HBIM J BHECY[ieOHbIM MeXaHU3MaM PacCMOTPEHMsA
xan06. 9PdeKTUBHOCTD e MeXaHM3MOB PaccMo-
TpeHus Xanob obecreunBaeTcs HammdreM addex-
TUBHBIX CII0CO00B Bo3MelleHns yuep6a’. IIpeno-
CTaB/sieMoe BO3MelleHye yulep6a JJOIDKHO OBITH
JIOCTaTOYHBIM, afIeKBaTHbIM, COPa3MEpPHBIM U CBO-
eBpPEeMEHHBIM, TaK KaK B IIPOTUBHOM C/IydYae IIpaBa
OyayT Majo 4YTO O3HAyaThb Ha IpakTuKe. Bmecre ¢
TeM, TpaBo Ha 9 (eKTUBHBIE CPeACTBA IPABOBOI
3alMThI JO/DKHO 00ecIeuyBaTh HAaCTYIUIEHNE KOpP-
HOPATVUBHOI OTBETCTBEHHOCTH 32 HAPYIIEHNUA IIPaB
4e/I0BeKa, KOTopas OyfieT BBIPaXKaTbCsA B OJHOI 13
¢dbopMm Bo3MeleHus yulepb6a MOCTpafaBLIMM OT
HpeAIPUHIMATENbCKOI iesTenbHoCcTH /miam. Cre-
JIOBATeIbHO, €C/TM B pe3y/bTaTe CBOEI IPeIIpUHIA-
Marernbckoit gearenbHocT THK mpuumumna ompe-
Jie/IeHHBIII MaTepuajbHbI yiep6 MHABUAAM WV
TPyNIIaM MHAMBMOB, TO OHA JIO/DKHA OBITb IIpuU-
BJIeYeHA K BO3MEIEHNIO Y HVBEIMPOBAHUIO ITOTO
yijepba Ipy IIOMOLIM CYAeOHBIX MM HeCyaeOHbIX
MeXaHU3MOB paccMoTpenus xanob. Takum obpa-
30M, addeKTuBHOE CpeCcTBO NPABOBON 3aIUTHI
JIOJDKHO YHOB/IETBOPATb Cpasy ABYM KpPUTEPUAM:
obecreynBaTh BO3MelleHIe IIPUYMHEHHOTO yiepba
u npusnexaTb THK K oTBeTCTBEeHHOCTH 3a HapylIe-
HJie TIPaB Ye/oBeKa.

O6sasannocts THK mo Bo3sMmernenuio ymep6a
BBITEKAET M3 NpMHLMIIA 22 PyKoBOgALIMX IpUH-
yunoB OOH, cormacHo KOTOpoMy «B TexX CiIyda-
AX, KOIZia NPeANpyUATA YCTaHABIMBAIOT, YTO OHU
OKa3a/m HeONaronpyuATHOE BO3JEIICTBYE MV CIIO-
COOCTBOBANIN €MY, MIM CIIefiyeT B paMKaX 3aKOHHBIX
IPOLIECCOB BO3MELIATh NPUYMHEHHBIN yiep6 mm
COTPYAHMYATD C Le/IbI0 ero Bo3MereHus»'’. OpHa-
KO, 3]IeCh Cpa3y BCTaeT BOIPOC O JOOPOCOBECTHOM
nosefienny THK, rmaBHOI ILiefbo KOTOPBIX Bcerpa
OymeT cTpeM/IeHNe K IOMYYeHMI0 MAKCUMaJIbHOI
npubsym. OTcyTcTBUE FOOPOCOBECTHOCTY IIPK
OCYILIECTB/IEHUN IIPEANPUHUMATEIbCKON JesATeNb-
HOCT) ABJIAETCSA OJHONM M3 IVIABHBIX IIPUYMH Ha-
pylienuit mpaB denoBeka. HemoOpocoBecTHoe mO-
BegeHre THK BbIpakaeTcs B 3aManuMBaHMM U

COKpBITUY (AKTOB O HAPYIIEHNN IIPaB 4YeJloBeKa B
THOIBITKAX M30€XaTb OTBETCTBEHHOCTY ¥ Heb/Iaro-
IPUATHBIX IOCTIECTBUI y>Ke [/I CaMOTo IIpefpu-
arust. [Ipy Bceil CIOXXHOCTHU OnpefeneHus fo6po-
COBECTHOTO NOBeleHNs:A, PyKoBopdAiye IpyHIMUIIbI
OOH 3aparT BIONHE KOHKpeTHble KpUTEpPUU B
cronne II, mogpo6HO pacKpbiBas, KaK UMEHHO CJle-
nyet peiictBoBath THK M gpyrum xommepueckum
HPeAIPUATIAM, YTOOBI VX TIOBEleHIe MOXXHO ObIIO
Hpu3HaTh Bo6pocoBecTHBIM. CrIeoOBaTeNbHO, [O-
6pocosectHoe nosenenne THK moppasymesaer co-
OmrofieHne MeX[YHapOJHO-TIPU3HAHHBIX IIpaB de-
JI0OBEKA U MCIIOJIHEHME BCeX JIeMICTBYIOIMX 3aKOHOB,
HE3aBUCUMO OT MECTa [ieATebHOCTH; IIPefoTBpa-
I[eHVe HeOMaronpyATHBIX BO3JEVICTBUII HAa IIpaBa
4e/lI0BEKa; YCTPaHeHMe OKA3aHHbBIX HeOnarompyAr-
HBIX TIOCIEACTBUII Ha IIpaBa 4e/ioBeKa (Hampumep,
BO3/IeJICTBIA Ha OKPY)KAIOIYIO CPEJY), A TAK)KE BO3-
MellleHNe yiepOa IOCTpafiaBIMM OT UX IIPeIIpu-
HYIMATe/IbCKOI AesiTenbHOCTH muiaM. OfHaKo B Ha-
crosiiee BpeMsA OOPOCOBECTHOE MOBefieHNe HIKAK
He CTUMYIMPYETCs, M YCTAaHOBJIEHME TPaHCHALVO-
Ha/IbHOJl KOpIOpalueil OKa3aHHOro Hebmaromnpu-
ATHOTO BO3[ENCTBUA C OOJIBIION HOMIell BEPOSTHO-
CTU TIpUBEJET K CHIDKEHMIO PelyTaluy KOMIAHUY
Ha I7I00a/IbHOM pbIHKE, aJeHII0 CTOMMOCTY aKLIUi
U, KaK CIe[CTBYe, YMeHbIIeHNIo Ipyuobin. Bee aTo
IPMBOAYT K BBIBOJY, YTO IIOKA 10OPOCOBECTHOE I10-
BefleHue Oyzer «HeBbirofHbIM» i THK, Texymiee
HOJIOKEeHMe Belleil BpAJ, M M3MEHUTCA, U KOPIIO-
panuy He MOVAYT UCIONHATD CBOU JOOPOBO/IbHbIE
06s3aTenbCTBA.

4. 3amuTa nNpaB )KepTB, HOCTPAJaBUINX
OT NpeJIpIHIMATENbCKOI IeATeTbHOCTI
TPaHCHAI[MOHATbHBIX KOPHIOPALIMIA

3amuTa IpaB XXepTB, MOCTPAJABIINX OT IIPef-
npuHuMarensckoit fearenpHoct THK, obecre-
4YBAETCA B PaMKaX TOCY[APCTBEHHBIX CYeOHBIX 1
BHECY/IeOHBIX, @ TAKXKe HErOCyJapCTBEHHBIX MeXa-
HM3MOB PaccCMOTpeHus xano6. OHM pasamyaTcs
MeXAy c000i1 QYHKIVAMY, TOTHOMOYMAMM, IIOf-
XOZIOM B PacCMOTPEHMM >Kano0, KOMMYeCTBOM U
Ka4eCTBOM IPEJOCTaB/IAEMBIX CPEACTB IIPABOBOI
3alMTBI, a TaKKe 00A3aTeMbHOCTBIO VCIOTHEHNA
pemenmit. Kmaccudnkanusa MexaHU3MOB 1 IPYHIIN-

° TeHepanbHana Accambnes OOH: 3anucka leHepanbHoro cekpetapa OOH «[paBa uyenoBeka U TpaHCHaLUMOHaNbHble
Kopropauuu n gpyrue npegnpuatua» ot 18 uona 2017 r. C. 8. Joctyn: https://undocs.org/ru/A/72/162 (nata obpalleHus:

21.11.2019).
0 Tam xe. C. 26.

60

MockoBcKuin XXypHan mexpayHapogHoro npasa « 1 « 2020



Alexey A. Sinyavskiy

HUMAN RIGHTS

IIbl VX Je/ICTBYUA ONMCAHbI B TpeTbeM cToIe Pyko-
BopAmux npuHuunos OOH.

OcHoBHasA (QYHKIMA MEXaHU3MOB PaccMOTpe-
HMA 5Kamob Kak CPefiCTB IPaBOBOII 3aIUTHI ABJIA-
eTCs BO3MeIlleHVe MY HUBEIMPOBaHUe IIPUIMHEH-
HOTO TIpaBaM 4YenoBeKa yuep6a. [Toy Bosmenennem
yijepba IOHMMAIOTCS «IIPOLIECCh IPEfOCTABIEHIS
BO3MeIIIeHN 1 IIPAaBOBOII 3aIUTHI OT HeOIaromnpu-
ATHOTO BO3JEVICTBYA Ha IIpaBa Ye/loBeKa ¥ MaTepu-
aJIbHbIe Pe3Y/IbTaThl, KOTOPbIe MOTYT IIPOTMBOJEII-
CTBOBATb TAKOMY HeO/IarONpMATHOMY BO3IEICTBIIO
WIM CIYKUTb B KadecTBe €ro KOMIleHcauum»''.
PesynbraThl MOryT IpPMHVMMATb pasHble (OPMBI 1
BK/IIOYAThb B cebsA MPMHECeHNe M3BMHEHMI, PecTu-
Tynuio, peabwanranyio, GUHAHCOBYIO miu Hedu-
HaHCOBYI0 KOMIICHCAIIUIO, IPYMEHEHNe CAHKLUI 1
HpefoTBpallieHNe HOBOro yilep6a (rapaHTyist Hemo-
BTOpeHust). B mpoekre 1opuandecky 06s3aTe/IbHOTO
rorosopa'? ot 16.07.19 k gaHHBIM popmaM BO3Me-
eHys yijepba gob6aBuiach 9Komorndeckas peabu-
mutanua. Kpatko paccMoTpum kaxaywo us ¢popm
BO3MelleHs yilep6a.

Pecmumyyus. O3Ha4aeT BOCCTAHOBJIEHME IIep-
BOHAYa/IbHOTO IIOJIOKEHMSA XKEPTBBI, CYIIeCTBOBAB-
1Iee 10 HapyueHns ero mpas. CMBICT 3TOTO Cpef-
CTBa MOXXET 3aK/TI0YaTbCAA B TOM, YTOOBI «3a6paThb y
IPaBOHAPYLINTE/IA YTO-TO, HA YTO IIOCTPAIABIINIL
VIMeeT IIPaBO, U BEPHYTb €ro MOCTpajaBLIeMy»'’.
OTO MOXeT BK/IIYAaTh B ce0s, Halpumep, BOCCTa-
HOBJICHJe Ha paboTe WM BO3BPAT Ha IPeXHee Me-
CTO XKUTEbCTBA.

Komnencayus. Ilpegocrasnsercs 3a mo6oit Iof-
AIOLINIICS 9KOHOMMYECKOJ OlleHKe yiiepO copas-
MEpHBIII Cepbe3HOCTU HapylleHus. Yiepb MoxeT
OBITb PU3NYECKNM, ICUXIYECKUM, MaTepyanbHbIM,
MopanbHbIM. TakuM 06pa3om, KOMIIEHCALA IPefo-
CTaB/IAETCA J/I BO3MEIIECHNA KaK MaTepyalbHOTO,
TaK ¥ HeMaTepyajbHOro yimepba. B coorBercTBuM
¢ maHHBIMM AreHTcTBa EBpormerickoro corsa 1o oc-

HOBHBIM IIpaBaM, KOMIIEHCALVIA AB/IAETCA Hanboee
BOCTPeOOBaHHBIM CPEJCTBOM IIPABOBOJ 3alIUTBI,
KOTOpO€ 4allle BCero IPefloCTaBIAeTCA B CIydae
CBA3AHHBIX C IPEeANPUHMMATEIbCKON MIeATeNbHO-
CTBIO HapylLIEHMII IIpaB yenoBeKa'.

Peabunumayus B y3KOM CMBIC/IE O3HAYaeT IIPO-
I1eCC OMOIIY KOMY-/IN00 BePHYThCA K HOPMaJIbHOI
JKM3HM, TIOC/Ie TOTO KaK ero ICUXUYecKoMy, pusnu-
4eCKOMY JIM MOPaJbHOMY 3[J0POBbI0 ObIT HaHe-
ceH yuep6. B KoHTeKcTe HeOIArONPUATHOTO BO3-
JEVICTBYA NPENIPUHUMATEIbCKON  [eATe/bHOCTH,
3TOT yliepd HepasphIBHO CBA3aH C HapyIIeHMEM
TAaKIX IIPAB 4el0BeKa, KaK IPaBo Ha JKU3Hb, IPABO
Ha O/1aroNpyATHBIE YCIOBYA TPYJ, IIPABO HA Hal-
BBICIINIT JOCTVDKMMBIIL YPOBEHb (Du3Mdyeckoro u
ICUXMYECKOTO 3J0POBbA U APYIMX HpaB. Peabum-
TalMA BK/IIOYAeT B ceOs OKasaHMe MeJVILIHCKON 1
TIICYIXOJIOTMYeCKOJ1 TOMOIIN, a TAK)Ke I0PUANIECKIX
VI COLMATIbHBIX YCTYT. PeabumnraliioHHble CpeicTBa
IPaBOBOJI 3AIVTHI, BKIIOYAIOT B cebs «BCe KaTero-
PUM TIPOLIECCOB M YCIYT JIA TOTO, YTOOBI /INLIA, 1O-
CTpajiaBlllie B pe3y/nbTaTe Cepbe3HbIX HApYIIeHWi
TpaB Ye/0BeKa, MOITIM BOCCTAHOBUTD CBOM )KM3HEH-
Hble ITAaHBI MM YMEHBIINTh, HACKONbKO 3TO BO3-
MOXXHO, TOT y11iep0, KOTOPbIi ObUT UM IIPUYMHEH» .

IKonoeuveckas peabunumayus - O3HAYaeT
yCTpaHeHNUe IIOCNEeNCTBUII HEraTMBHOIO BO3JEN-
CTBUA NPEeNIPUHUMATENbCKON [eATeTbHOCTY Ha
OKPY>KQIOIIYIO CPeTy ¥ BO3BpallleHIe OKpY Kalollei
cpefipl B IIpeXXKHee Xopolllee COCTOAHMe. Tak Kak B
pesynbrare pesitenbHocT THK yiep6 nanocurcs
He TOJbKO IpaBaM 4e/loBeKa, HO 1 ero XWINIILY, TO
K 9KOJIOTMYECKOJI peabuINTalN TAKKe CTIefyeT J10-
0aBUTh HEOOXOAVIMOCTD BO3BPALeHNs 3[JaHN, Me-
CTa WM pajioHa JieATeIbHOCT B IIpeXXHee Xopoliee
COCTOSTHME.

Camucgpakyus. Mo>xeT BK/II0YATh B ce0s1 MepHl,
HaIpaBJIeHHbIe Ha TIpeKpalljeH)e HapyLIeHu, Ipo-
BepKy (aKToB, IIOUCK VICUE3HYBIINX JINLI, YCTaHOB-

Moscow Journal of International Law -

" OTBeTCTBEHHOCTb Koprnopauuii 3a coboaeHre npas Yenoseka. [Nocobue no tonkosaHuto. 2012. C. 11. Joctyn: https://
www.ohchr.org/Documents/Publications/HR.PUB.12.2_Ru.pdf (zata obpatieHus: 15.12.2019).

12 Legally Binding Instrument to regulate, in International Human Rights Law, the activities of transnational corporations
and other business enterprises. 2019. URL: https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OE-
IGWG_RevisedDraft_LBI.pdf (accessed 20.12.2019).

3 TeHepanbHasi Accamb6niea OOH: 3anucka leHepanbHoro cekpetapa OOH «[lpaBa 4enoBeka M TpaHCHALMOHaNbHble
Kopropauum n apyrve npegnpuatusa» ot 18 miona 2017 r. C. 16. Joctyn: https://undocs.org/ru/A/72/162 (nata obpalieHus:
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% European Union Agency for Fundamental Rights: Opinion «Improving access to remedy in the area of business and hu-
man rights at the EU level». April 10,2017.P. 11-12. URL: https://fra.europa.eu/en/publication/2017/improving-access-reme-
dy-area-business-and-human-rights-eu-level (accessed 10.10.2019).

> TeHepanbHasi Accamb6niea OOH: 3anucka leHepanbHoro cekpetapa OOH «[lpaBa 4enoBeka W TpaHCHALMOHaNbHble
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JIeHVie JIMYHOCTY HMOXMIIEHHBIX, OpUIMaIbHOE 3a-
ABJIEHME VIV CYieOHOe pellIeHNe O BOCCTaHOB/ICHNN
JIOCTOMHCTBA ¥ PeIyTali) >KepPTBBI, IPUHECEHMe
nyOMMYHBIX M3BUMHEHMII. B pamkax obecredyeHnus
caTucakumy, rocyfapcTsa JODKHBI MMeTb 3¢-
(dexTuBHBIE CyfeOHbIe MeXaHU3MBI, T03BOJISIONINE
IPMHMMATDb T€ VI MHble CAaHKUMY B OTHOLICHUM
npennpusatuit (Bkmoyas THK). Cankumm moryT
BK/II0YATh WITpadbl, KOHPMUCKALMIO MMYIECTBa,
cyfiebHOe TIpec/iefoBaHNe PYKOBOAMTENEH KOp-
HOpalVil, NPUOCTAHOBJIEHNE WIM IIpeKpalleHe
JEVICTBUA JIMLEH3NI, MCKIIOYEHNEe M3 IPOLECCOB
TOCYapCTBEHHBIX 3aKYIIOK U 3aKa30B Ha OCYILeCT-
BJIeHe 001IeCTBEHHBIX paboT's.

lapanmus  Henosmopenus BKIOY4aeT B cebs
OCYIIeCTB/IEHNEe Mep, IPeNIPUHIMAEMbIX TOCYAap-
CTBOM WIM TIPEANpUATHEM, YTOOBI He JOIYCTUTD
HOBTOPEHMs aHAJIOIMYHBIX HApYILIEHNUII B TeX Ke
W apyrux obmactax B Oyaymem. K trakuM mepam
MOXXHO OTHECTU, HAaIpMMep, YKpeIUleHMe Hesa-
BYICMMOCTM CyZieOHBIX OpraHOB; 3alUTY /NI, 3a-
HMMAIOLIMXCA IOPUAVYECKVIMY UM MEAMUIMHCKIMM
BOIIPOCAMM VI OKA3bIBAIOIINX MENVILHCKUI YXOf,
paborarkoB CMV, npaBo3alNTHIKOB; IIePeCMOTP
u pedopMupoBaHye 3aKOHOB, CIIOCOOCTBYIOIINX
WIM [JOIIYCKAIOWNX IpyOble HapYLICHNA MeXIyHa-
POIHBIX HOPM B 00/IACTY TIPAB Ye/IOBEKa.

B cooTBeTcTBMM C HPAKTUKON MEXIYHApO[-
HBIX MeXaHU3MOB paccMoTpeHus sxamo6 (KITYY,
ECITY", KJIJI)K"), 3a rpy0Oble HapylieHus mpas de-
JIOBEKa Yallle BCEro Ha3HavyaeTcs KOMIeHcaimsd. B
CBOI0 Ouepefib, pecTUTyLuA restitution in integrum
ABysgeTcs Hanbosnee 9 HeKTUBHBIM CPeiCTBOM IIpa-
BOBOII 3alJUThI, KOTOpas TAKXe ABJAETCA «ITABHOI
Lenplo KommneHcauum» |[Lizarazo 2018:367]. CnegoM
3a pecTuTynueit Hanbosee apQeKTUBHOI ABIAETCA
KOMIIEHCAIINA, @ 3aTeM MAYT BCe OCTaIbHbIE (OPMBI
BO3MeIIeHIA.

5. Ipy6ble 1 MaccOBbIe HApyLIEHNUS IPaB
YeloBeKa CO CTOPOHBI TPAHCHAIMIOHATTBHBIX
Kopriopanmii

BecbMa yacTo mpeAnpuHMMATENIbCKAsA AeATeNb-
HocTh THK 1 ipyrux KoMMep4ecKux mpefmpuaTuit
HeO/IarONpUATHO BIMAET HA OKPYXKAIOIIYI0 CPefy,
YTO CKa3bIBAaeTCsA Ha 3[J0POBbe JIIOfieil M HapyIIaeT
X TIpaBa 4eoBeKa.

CaMbIM U3BECTHBIM CITy4aeM HapylleHNiT 9KOJIo-
TMYECKMX IPaB YeloBeKa MOXKeT IOCTY>KUTD [iefo
«TpaBurensctBo Vupum nporus Union Carbide
Company u Union Carbide India Limited». B 1984
TOfly 110 XaJTaTHOCTY NlepCOHAIA TPOM3O0LITIA IKOJIO-
rimdyeckas KaracTpoda Ha XMMIYECKOM 3aBOJi€ B T.
bxomnxan B VIngum, B pe3ynbprate KOTOPOil IOrn6/10
60mee 30 ThicAY YenoBek U emé 500 ThICAY YeTOBEK
CTa/IY VHBA/IMAMM.

Union Carbide - aTo Ha3BaHMe aMepuKaHCKOI
MaTEepPMHCKOM KoMIaHuy, Brageowmein 50 % axumii
UCIL (Union Carbide India Limited), B To Bpems
KaK OCTajJbHasg 4acTb HAXOAWIACh B PYyKax IpaBu-
tenbcTBa Vuaum n vactHbix muy. UCIL ynpasna-
lach KaK He3aBUCHMMOe Jo4yepHee NpeNnpuATue.
Becp paboumit mepconan, paborarommit B UCIL,
IIOYTU IIOJTHOCTBIO COCTOST U3 rpaxjaH Vupun. B
TeyeH)e HeCKOJbKUX [Hell Iocne OefcTBus, Ipa-
BuTenbCTBO VIHpum npegpsasuno UCIL o6BuHeHne
B XaJIATHOCTY B YIpaBJeHMM KoMmmaHueil. B cBowo
odepefib, HECKONIBKO IOCTPAflaBUIMX WHAMICKIX
rpakaH Hanpaswm 145 uckos B cyasl CIIA mpo-
TMB ympasistomeit kommanuy Union Carbide, ¢
OLleHKOIT yijepba B 20 M/IH JJO/UIAPOB 32 KaXK/blil
ucK. BrocnencrBum, Bce UCKM ObUIM 0ObEIVIHEHBI
OxpyxupiM cygom CIHIA IOxnoro okpyra Hbro-
Vlopka B opHo fieno. Eule 10 paccMoTpenus pena
Union Carbide sasBuia B CBOI0 3alUTy, YTO [1€/10
JIOJDKHO OBITb OTK/IOHEHO CY[AOM B COOTBETCTBUM

6 European Union Agency for Fundamental Rights: Opinion «Improving access to remedy in the area of business and hu-
man rights at the EU level». April 10, 2017. P. 41-45. URL: https://fra.europa.eu/en/publication/2017/improving-access-reme-
dy-area-business-and-human-rights-eu-level (accessed 10.10.2019).

7 Cm.: UN. Human Rights Committee: Angela Poma Poma v. Peru. URL: http://www.worldcourts.com/hrc/eng/deci-
sions/2009.03.27_Poma_Poma_v_Peru.htm (accessed 12.11.2019).

8 Cm.:European Court of Human Rights: Rantsevv. Cyprus and Russia. Judgment. Application No.25965/04.May 10,2010. URL:
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C JJOKTPUHOIL forum non conveniens ¥ HaIpaBIeHO
B HalVOHaIbHbI cyn VHpum pna mociepyolie-
ro paccmotpennda. Oxpyxnoit Cyp CIIA npussn
BO BHMMaHuMe nosunyio UC, n paccMoTpeHMe Jiena
ObI710 OTK/IOHEHO. Pernenne 61710 06>kaoBaHoO mpa-
BUTENbCTBOM VIHINM, OfHAKO, 3TO He IIPMUBETIO K pe-
3ynbrary. AnemanuonHslit cyn CIIA nmocranosmi,
4TO PACCMOTpEHNe Jiea HO/DKHO IIPOMCXOIUTD B
Vnpnn, Tak Kak: «Bo-IepBbIX, Bce CBUIETENN HAXO-
aumich B VIHAMM, MHOTME U3 HUX He TOBOPU/IN Ha
aHITIMIICKOM, a IMJCbMEHHbIe JJOKa3aTe/lbCTBa ObLIN
TONMBKO Ha XuHAU. VIHade rosops, y VHpuiickoro
cyia 6p10 607bllle BO3MOXKHOCTEJ! IONTY4NTb [O-
CTYII K JIOKa3aTebCTBaM. Bo-BTOPBIX, HECMOTp Ha
10, 4T0 oTHOMeHNs Mexay UC 1 UCIL 6b1m focra-
TOYHO O/IVIBKVIMY, U YIPABISIONIas KOMIIaHWs ObLIa
OTBETCTBEHHA 3a IPOeKT (abpyKM, MHKeHepaMmMm
UCIL (kxoTopble, KaKk MbI HOMHVM, OBUIY TPKIaHA-
vy VIHvu) ObUIM BHECEHBI 3HAYUTEIbHbIE N3MeHe-
HMA B OKOHYATeNbHBI AusaitH» [Ruggie 2013:39].
Takum 06pasom, cyp peumI, YTO BUHOBHMKOM Ka-
TacTpodbl Obla He ynpasjsonas Komnanus UC,
a pouepHee npepnpuatue UCIL u mH>XeHepbl-MH-
fuiiLel. B pesynbrate, 4yacTh fien B uTore OblIa pac-
cMOTpeHa B VIHAMM, >KepTBBI, IOCTpafjaBlINe OT
nearenpHoct UC, He Omyumin JocTyn K addex-
TUBHOMY CPEfICTBY IIPAaBOBOII 3aIIUTHI, @ YIPABIAI0-
11as1 KOMIaHMA 0CBOOOAMIACH OT OTBETCTBEHHOCTH,
COKOHOMUB 3HAYNTEIbHYIO IO/I0 CBOUX CPEJICTB.
[lpyruM TIpuMepoM MOXKeT MOCTYXXUTb [eNo
«Kurenn Hurepun npotus Royal Dutch Shell PLC»
B 1993-1995 ropy, Korma B pesynbraTe pasinBa
HeTH 1 BHIOPOCOB rasa B mTaTe PuBepc Ha Teppu-
Topun paguycom 400 xB. Muib ¢ HaceneHueM 500
teicay 4en. (Oronn), 6omee 300 ThICAY Yesl. BBIIL-
7 Ha TIPOTECTBI MIPOTUB AEATENbHOCTY KOMIIAHUY
Shell [Ruggie 2013:39]. MectHble >xutenu 24 daca B
CYTKY BJIBIXa/I/ Ta30BbI€ BBIOPOCHI, KOTOPbIE, IOMM-
MO IIPOYEro, CTaayu MPUYMHON KUCIOTHBIX BOX[EN
¥ TSDKEJIBIX PeClMpaTOpHBIX 3abojeBanuil. B atom
KOH(QIMKTe IIPAaBUTEIbCTBO, HAIVIOHATN3MPOBAB-
mee HedTsAHYIO OoTpacip, nopgepxano THK u mo-
JIaBIJIO TIPOTECTBI CUJION, )KeCTOKO YOUB Ooree 1BYX
TBICAIY 4Y€JIOBEK CU/IAMM HAIMOHATbHON apMUM.
Hecmotps Ha To, 4TO 39TO ClIyumnocs 6omee 25 et

Ha3aJj, KOH(IUKT [0 CYX IOP NOMTHOCTDIO He McYep-
naH, u Shell o cux mop mpopomxaer 3arpsA3HATDH
OKpyXamomyto cpeny B Hurepuu, 4to HemsbexHo
IPUBOAUT K HOBBIM KOH(Q/IMKTAM.

JlaHHbBIE TPMMEpB! WINIOCTPUPYIOT TPAHCHALIU-
OHAJIbHBII NPOU3BOJ, CIOKMBIUUIICA B COBPEMEH-
HOM MEXJIYHapOJHOM IIpaBe B 00/1acTU MeX[IyHa-
ponHoro OusHeca 1 IpaB 4eloBeka. B orcyTcTBUM
9 PEKTMBHBIX CPEACTB IIPABOBOJ 3ALIUTHI XKEPT-
BBl HapyLIEHNIT IIPeBPAIAOTCA B OeCIpaBHBIX pa-
00B KaIMTaINCTNYECKOI CUCTEMBI, YTO IIO3BOJIAET
TPaHCHAIMOHA/IBHBIM KOpIOpanuAM 6ecHomasHo
3KCIUTYyaTUpPOBaTh TPy Hambosee ysA3BMMBIX Kare-
ropuil HacelleHMs M BbIJBUIATb HeyelIoBedecKiue
YCTIOBMA, NPOTMBOpeYallyie OCHOBOIO/AraloluM
OpMHLMIAM TyMaHM3Ma, paBHOIpaBM:A, 3alpe-
IleHNsA AMUCKPYMUHALMM M HapyLIaoliye ILie/bli
KOMIIJIEKC 3KOHOMMYECKUX, COLMA/IIbHBIX M 3KOJIO-
TMYEeCKUX IIpaB Yel0BeKa, TaKle KaK IIpaBo Ha cIpa-
BeJUIVIBbIE 11 OTTaTONIPUATHBIE YCIOBNA TPY/A, IIPaBO
Ha JOCTaTOYHbBIV >KM3HEHHDII YPOBEHb, IIPABO Ha
HAMBBICUINIT JOCTVYDKVIMBI YPOBEeHb (U3MIECKOro
U ICUXMYECKOTO 3[J0POBbS U MHOTME IpyTHe IIpaBa.

6. 3aKknroueHne

JlocTynm K cpefcTBaM IPaBOBOM 3aLIUTBI CK/Ia-
IIBIBAETCA 13 JIBYX B3aMIMOCBS3aHHBIX 3/IEMEHTOB:
Ha/IM4MA MeXaHM3Ma pPacCMOTPEHMsA SKano0, Ipe-
IOCTAB/IAIOIEr0 BO3MelleH1e yuiep6a, 1 Halmndmsa
y TOCTpajiaBIIMX OT IIPeANpPUHUMATEIbCKOI Jes-
TeTbHOCTH JINL] JOCTYIIA K 3TOMY MeXaHuamy. Ecim
MeXaHM3M PpacCMOTPeHMA Xanob B TOCyAapCcTBe
WIM Ha ypOBHe NpPEANpUATUA OTCYTCTBYeT, MO0
eC/ MOCTpPajiaBIINe He MOTYT MOMYYUTb JOCTYII K
TaKOMy MEXaHU3My IIO TeM WIM MHBIM IpUYMHAM
(HampuMep, GMHAHCOBBIM), TO CPECTBO IIPABOBOIL
3QIUTHI HeNb3s1 CUUTaTh 9P PeKTUBHBIM.

JocTym K cpeficTBaM NPaBOBOIL 3aINUTHI JO/DKEH
IPeOCTaBIATbCA 6€3 JUCKPUMUHALINY U C YIeTOM
HOJIOKeHMsl YA3BUMBIX rpynn”. B coorBercTBUM
c 3aMeuaHueMm o6buiero mopspka Ne 24 Kommrera
0 5KOHOMMYECKVM, COLMANbHBIM ¥ KY/IbTYPHBIM
npaBaM*!, yalle BCero HeOIaronpyusATHOMY BO3Jieli-
CTBMIO IIPEAIIPUHUMATENbCKON [eATebHOCTU Ha

20 Coset no npasam yenoseka OOH: [oknag CreumanbHoro npeactaButens leHepanbHOro cekpetapsi Mo BOMPOCY O
npaBax YenoBeKa 1 TpaHCHaLMOHaNbHbIX KOPropaumax 1 Apyrux npeanpuatuax [xoHa Pyrri «PykoBoasaLume npuHLMnbI
npeanpUHMMaTENbCKON AEATENbHOCTY B acnekTe npaB yesioBeka: ocyllecTieHne pamok OpraHusaummn O6bearHeHHbIX
Hauwi, Kacatowmxcs «3awmTbl, CO6NoaeHUa 1 CpeacTs NpaBoBoi 3awuTbl». 2011. C. 28. Ooctyn: https://undocs.org/ru/A/

HRC/17/31 (gaTa o6pauieHus: 15.10.2019).

21 SkoHomumyeckmin 1 CouranbHblii CoBeT OOH: 3ameuaHue obuiero nopsagka N2 24 o6 obs3aTeNibCTBax rocynapcTs no
MexayHapogHOMY MaKTy 06 SKOHOMUYECKUX, COLMANbHBIX U KYSIbTYPHbIX MpPaBax B KOHTEKCTE MpeanprHUMATENbCKON
peatenbHocTn. 2017. C4. foctyn: https://undocs.org/ru/E/C.12/GC/24 (pata obpaiieHua: 15.10.2019).
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MPABA YEJTIOBEKA

AA. CuHABCKUM

pabouyMx MecTax M Ha pPBIHKe TPyAa MOJBEpPraor-
Cs yA3BMMble TPYIIIBI JINL, K KOTOPBIM OTHOCATCSA
KeHIIVHbI, MHBA/MUJbI, NeTU, KOPEeHHble HapOJBI,
KpecThsiHe, pplbaky U Apyrye nuia, paboTaromiye B
CeNIbCKMX PalioHaX, a TAK)Ke STHUYECKNE TN PeNu-
TMO3Hble MEHBIIMHCTBA B MECTAX, I7je OHM AB/IAITCA
nonutdeckn 6ecripaBHbIMUL. [Ipocutenu ybexnia
U He Meollye JOKYMeHTOB MUTPAHThI 4acTo CTasl-
KMBAIOTCA C JUCKPYMUHALVEN U PYTUMU IperaT-
CTBUAMU IPY IONBITKE OCYLIECTBUTh CBOE IIPABO
Ha JOCTYI K CpefcTBaM IIpaBOBOJ 3aIUTLI, a B
OCOOEHHOII CTEIIeH! OT 3TOr0 CTPAJAIT TPYAALIN-
ecsl MUTPAHTBI, KOTOpble HEpefKo IOfIBeprarTcs
3KCIUTyaTalluy CO CTOPOHBI TPaHCHAIMOHATbHBIX
KOPIIOpaLii, BBIPaXKAOIIENCA B YBEIMYEHHOI IPO-
JIOJDKUTENbHOCTY pab0dero AH:, BPeHbIX YCTOBUAX
TPY/a WU HeCIIPaBe//INBOIL OIJIaTe TPyHa.

Cpenut OCHOBHBIX IPUYMH AMCKPYMMHALINY yKa-
3aHHBIX TPYIII AL, MOKHO YKa3aTb Ha/ln4ye Ipa-
BOBBIX IIPO0E/IOB B 3aKOHOJATENbCTBE TOCYAAPCTB,
IJIABHBIM 00pa3oM, B TPYZIOBOM IIpaBe, B pe3y/IbTaTe
4ero y /ML OTCYTCTBYIOT COLVa/IbHbIe TAPAaHTUM UX
3aIIIUTBI CO CTOPOHBI TOCYHAPCTBA, U YTO B KOHEY-
HOM CyeTe IIPUBOJUT K 3/I0YIIOTPeOIeHNAM CO CTO-
ponbl THK u pyrux koMMepuecknx npenpuaTuil.
I3 aroro cnepyet, uro THK momxHbI HpMHNMATD
CIienyajabHble Mepbl I TOTO, YTOOBI YA3BMUMBIE
TPYIIIbI HACeNIeHNs UMeN HOCTYII K CpeicCTBaM 3a-
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CAHUTAPHbBIE N OPUTOCAHUTAPHDIE
MEPbI KAK CKPbITbIE BAPbEPDI
MEXOYHAPOOHOW TOPIOBJIN B
PAMKAX BTO U EADC

(TEOPUA N NMPAKTUKA)

BBEJEHME. IIockonvky 6 cospemeHHOM Mupe cy-
ujecmeyerm Hemano yepos, 20cyoapcmea paccma-
mpusaiom cymv 6e30nacHOCMu 6 PA3HbIX ee Npos6-
nenuax. Cmoum ommemumos pacuiupumenvHoe
noHumarue 6e30NACHOCU, M.K. UMeercs 02pOMHOe
KONU4ecmeo Hanpassnenuil Hawel HUu3Hu, K Komo-
poim OanHoe noHamue npumensemcs. OOHUM u3
8eKMOPos, HANPaseHHbIX HA obecneyerue besonac-
Hocmu (3auqumuol) HU3HU U 300POBLA Heno6eKa, A6-
ngemcsa max Hasvieaemvie COC-mepvl. B nayunoil
numepamype 00807bHO UUPOKO PACCMAMPUBATIUCH
COC-mepol, npuxHumaemvle 20cy0apcmeamu, noo
KOMOPbIMU NOHUMAIOMCS 0053amenbHble O UC-
NOMHEHUS CaHumapHvle, 6emepUHAPHO-caHUmap-
Hble U KapaHmuHHbvle pumocanumapHvie mpe6osa-
HUs u  npouedypv.. Hoeuswa  uccnedosarus
sakmouaemcsi 6 mom, umo COC-mepuvi 6ydym npo-
AHAIUZUPOBAHDL C MOUKU 3PEHUS UX UCNONIb308AHUS
KaK CKpulmolx 0apbepos 6 MexoyHapOOHOTi Mop2os-
718, 4 MaKie HACKObKO YACMO OHU UCNONb3YIOMCA,
k0204 KOHKPEMMHAS CAHUMAPHAS UNU HUMOCaHU-
mapHas mepa, 66e0eHHAs 20CY0APCIME0M UL CO-
XPaHAeMAas 6 cuse OOHUM U3 47IeH08 MeH0yHAPOoo-
HOTL Op2aHU3AUUL, COEPHUBALTN UL NOMEHUUATLHO
MOdHem cOepHamp IKCHOPM €20 Moeapos.
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MATEPVIAJTIBI 1 METOMDI. B mexoyHapooHot
mopeossie omoesnvHvle 60NPOCHI PACCMAMPUBAEMOLL
npobnemul peynupyromes cmamveti XX ITATT, a
maxkice cneyuanvhoim Coenauenuem no npumere-
HUt0 canumapHuix u dumocanumapvix mep (Co-
enawerue no COC-mepam). Ilpu amom 6 cmamoe He
3aMpazusaiomcst Mmepvl no coobpaxceHusm besonac-
Hocmu, ompaxceHHvie 6 cmamve XXI TATT-94.
PE3VYJIBTATbI MCCIEJOBAHMA. Asmopom
coenan 6v1600 0 mom, umo CPC-mepvL A61A10MCA
cKpuimbiMU 0apbepamil 6 Mex0yHapoOHOLl Mopeos-
nie. OOHAKO MONHO YCMAHOBUMb «NPABUNA UZDbLY,
002080pUMBCA 6 3AKTIOHAEMbIX CONAUEHUAX 1O
amotii npobneme o npasunax npumererus CPC-
Mep, MUHUMUSUPOBAB B03MONCHOCTD UX HEO0OPOCO-
6eCMH020 UCNONL306aHUsA. Ymo kacaemcs npaea
EASC, mo ono enusem Ha pazeumue npuxumae-
MbIX MeHOYHAPOOHBIX HOPM 6 PACCMAMPUBAEMOTE
cpepe.

OBCYJKIEHME 11 BBIBOIbI. Hacywocmo
PACCMOMPEHHDIX 8 CTambe 80NPOCO6 UCXOOUM U3
mMo2o, 4mo Kaxcovlii Humesnv m100020 20cyoapcmea
Mak unu uHave xouem Ovimov ysepeHHviM 6 besonac-
HOCIMU 11020, MO OH nompebasem, u 20cyoapcmeo
Unu pso0 2ocyoapcme 6 pamkax mexcoyHapooHoil op-
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eanusauuu 06a3anvl amo obecneuumv. Espasuii-
ckuil akoHomuveckuti cos (EASC) - me uckmoue-
Hue, neped HUM makxie CMOAM aAHANIOZUYHDbIE
3adauu. B cmamve npoananuduposatvl pe3ynvma-
Mol destmenvHOCMU 8 chepe NPUHAMUS PeLueHUti no
COC-mepam 6 pamkax mex0yHapoOHOLi opeaHu3a-
YUY Pe2UOHANILHOLL IKOHOMUUECKOL UHmMepauuu —
EASC.

KITIOUYEBBIE CJIOBA: mepu: 6ezonactocmu, Es-
pasutickuti sKoHOMUYecKutl cor3, Beemupras mop-
eosas opeanusayus, TATT, canumapnvie mpebosa-
HUS,  BemepuHApHO-caHumapHvle  mpebosaHus,
KApaHMmMuHHole MpPebo6aHus, OuUmMocaHumapHvle
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mpebosanus, 0XpaHa HU3HU U 300p06bs mtooetl,
pAacmeHuti u HUBOMHbLX, 6apvepuvl 8 Mer0yHAPOO-
HOUL mopeosrne

I OUTUPOBAHMA: Boponnosa H.A. 2020.
CannrapHble 1 GUTOCAaHUTAPHBIE MEPBI KaK CKPbI-
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SPS MEASURES AS HIDDEN BARRIERS
TO INTERNATIONAL TRADE WITHIN WTO
AND EAEU (THEORY AND PRACTICE)

INTRODUCTION. Since there are many threats in
the modern world, states consider the essence of secu-
rity in its various manifestations. A rather extensive
understanding of security should be noted, as this con-
cept applies to multiple directions of our life. So-called
SPS measures are one of the vectors aimed at ensuring
safety (protection) of human life and health. The scien-
tific literature covers rather extensively SPS measures,
taken by states, which include mandatory sanitary,
veterinary and quarantine phytosanitary requirements
and procedures. The novelty of the study is that SPS
measures will be analyzed in terms of their use as hid-
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den barriers to international trade, as well as how often
they are used when a particular sanitary or phytosani-
tary measure imposed by a state or maintained in force
by a member of an international organization restrains
or can potentially restrain export of its goods.
MATERIALS AND METHODS. In international
trade certain issues of the contemplated problem are
regulated by Article XX of GATT, as well as by the
Special Agreement on the Application of Sanitary and
Phytosanitary Measures (SPS Agreement). Security
measures reflected in the Article XXI of GATT-94 are
not considered.

67



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

H.A. BopoHuoBa

RESEARCH RESULTS. The author concluded that
SPS measures construe hidden barriers to interna-
tional trade. However, it is possible to establish "rules
of the game”, to agree on this problem in concluded
agreements on the rules of application of SPS meas-
ures, minimizing the possibility of their unfair use. As
for the EAEU law, it affects the development of inter-
national norms in the field under consideration.

DISCUSSION AND CONCLUSIONS. The urgency
of the issues dealt with in the article is based on the
fact that every resident of any state in one way or an-
other wants to be sure of the safety of all that he con-
sumes and that the state or a number of states within
the framework of an international organization are
obliged to ensure this. The Eurasian Economic Union
(EAEU) is no exception, it also faces similar tasks. The
article analyzes the results of activities in the sphere of
decision-making on SPS measures and the framework

1. Beenenme.

COBPEMEHHOM MMpe TepMMH «be3omac-

HOCTb» JJABHO BBILIE/ 33 PaMKI €TI0 UCTO-

pUYECKOro 3HaueHMsd, Kak 0e30IMacHOCTDb
rocyflapcTBa OT BTOp)KeHHUA usBHe. Kaxpjoe rocy-
[AapCTBO B HAllMIOHA/JIbHOM 3aKOHOJATENbCTBE I,
KOHEYHO, MEeX/IyHapOjIHble OpPIaHM3allMM B CBOMX
COIJIAIIEHNAX ONPEE/IAI0T TPaHNIBI 6e30IaCHOCTI
B TOI mnu vHOU cdepe B3ammopeiicTBus. V ecmm
UCIIO/Ib30BATh C 3KOHOMIYECKOI TOUKY 3peHMs Tep-
MUH «3alUTa» KaK CMHOHUM TepMMHa «besormac-
HOCTb», TO MOXXHO YTBepxkfarh, 4To CPC-mepnt
ABJIAIOTCA KaK Pa3 TeM PeryisaTopoM, KOTOPBIil OT-
BeyaeT 3a 3aLIUTY CAHUTAPHOI, GUTOCAHUTAPHOI,
KapaHTUHHOII 6€30I1aCHOCTI Ha TePPUTOPUY TOCY-
IapCTB.

B MeXyHapOgHOI TOProBoi CHCTEME B Ka4eCTBE
HeTapuQHOro peryararopa, a MHOIAA M B KauyeCTBe
6apbepa, UCIIONB3YIOTCS CAaHUTAPHBIE 1 PUTOCAHU-
TapHble HOpMbL. VIX OCHOBHOe IpefjHa3HadYeHME -
OXpaHa 37I0pOBbsl Hace/leHNs, 3allUTa XXMBOTHOIO
MIpa, CEeTbCKOTO XO035JICTBA OT PUCKOB, BO3HUKAIO-
VX B CBA3M C pacIpocTpaHeHueM 6onesneit [Boza,
Muifioz 2017:712]. YcTaHaBIMBAWTCA 9TM HOPMBI
HaIlMIOHA/IbHBIM 3aKOHOJATEIbCTBOM /MO0 MEXIy-
HApOZIHBIMM TOTOBOpPaMy B OTHOLIEHMM CENbCKO-
XO3AJCTBEHHBIX IPOJYKTOB, IUILEBbIX TOBAPOB,
MeJMKaMEHTOB, IIPeAMeTOB MapMrMepuyt, XUMIKa-
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of the international organization of regional econom-
ic integration — the EAEU.
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TOB I T.II. BHeltHe canuTapHsie 1 GUTOCAaHUTAPHbIE
Tpe6oBaHMsA, KaK MPABWIO, OFVHAKOBBI K HAINO-
Ha/IbHBIM ¥ MHOCTPaHHBIM ToBapaM. Ha mpaktuke
e M30MpaTeNbHOE MPUMEHEHNe 9TUX HOPM IIpe-
BpAllaeT UX B CPEACTBO OTPAHNMYEHVsI JOCTYIA HA
HaIMoHa/MbHBIN PeIHOK [Orefice 2017:1808]. Cann-
TapHble ¥ (PUTOCAHMTAPHBIE HOPMbI SBJISIOTCSA B
TOProB/Ie HAa3BAHHOII BbIIlle TPYIIION TOBAPOB TEM
)K€ CaMbIM, 4eM SIBJIAI0TCS TeXHIIeCKye 6apbepsl B
TOPTOBJIe IPOMBbIIITIEHHBIMI TOBapamit. [Ipu atom,
0€3yCIIOBHO, COBPEMEHHBIII IePUOJ, PAa3BUTIS NHTE-
TPAIMOHHBIX OTHOIIEHNIT TpebyeT He TOMbKO nbe-
pa/IM3aLii TOPTOB/IN, HO U CHATYSI TAMOYKEHHBIX 1
TEXHUYECKUX 6APhEPOB BO BHELIHEIKOHOMITIECKOIT
nestenpHOCTH [BoponijoBa 2018:46].

2. ViccnemoBanue

IIpoBecTy pasrpaHnmdyeHne MeXxny QyHKUMSIMU
CaHNMTAPHBIX HOPM KaK IIPOTEKIMIOHNCTCKIX Oapbe-
POB 1 KaK, COOCTBEHHO, CAHUTAPHBIX MU PUTOCA-
HUTApHBIX — HempocTo. Kpurepmit, kak Impasuio,
JIO/DKeH OBITh TAKOB: eC/N MIPYIMEHEHe TUX HOPM
HapyIlaeT IPYHIMI HeAUCKPUMUHALINY, BCTYIAET
B IIPOTHMBOpeYlie C IPUHINIIOM HAI[VIOHA/IBHOTO pe-
XKMMa, TO COOTBETCTBYIOLIVIe HOPMBI ¥ IIPAKTHKA MX
IpUMEHEHNsI MOTYT PacCMaTPUBAThCS KaK MHCTPY-
MEHTBI KOHKYPEHTHOI1 60pbOBI 1 TPOTEKIMOHM3MA.
HecoMHeHHO, «IUCKPUMIHALSA B 06/1ACTY TOPrOB-
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7Y BBI3bIBAET HETaTMBHbIE IIOCIENCTBUA I/ 3KO-
HOMMYECKMX M TONUTUYECKMX OTHOLIEHUIT MEXIY
CTpaHaMm»'.

[TpuHLMD HEAMCKPUMMHALIUY OTPAYKEH B CIIELIU-
Q/IbHBIX TIOTIOXKeHMAX «makeTa» Cormamenuit BTO
[Cmbarsan 2012:8]% Ilo yrepxpenmio [I. Kappo
n I1. JKrwoltap, HaIVOHANIbHBIN PEXUM — 3TO ecTe-
CTBeHHas BeplIMHA peXxuma Haubosee Omarompu-
ATCTBYEMOII HAIMY, €C/IM pedb MUAET O TOM, YTOODI
peanu3oBaTh ITIABHbII B MEX/YHAPOHO TOProBIe
HIPMHLNUII — NpUHLMI HepucKpuMuHaiym [Kappo,
JKrortap 2001:195-196].

ITo muenuro B.M. IllymnnoBa, OpyHLUKII HEAK-
CKPUMIHALIMM «3allpellaeT BHIOOPOYHO YXYAIIATH
YCTIOBMsA OT/E€IbHOMY TOCY[ApCTBY, €r0 BelllaM U
JIMIIaM, HO OH He 3alpelaeT BbIOOPOYHO YIy4LIaTh
9TU YC/IOBYS, B pe3y/bTaTe 4ero o61muii IpaBoBoi
PEeXMM MOKET IPeBPaTUTHCA B JMCKPUMMHALIMOH-
HBII1 1A OTJENbHBIX TOCYAPCTB, MX Bellell 1 UL
[ITymmnos 2013:89].

OnHO TO/MBKO HapylleHMe NPYHINIIA HeMCKPU-
MUHALVUM Be4YeT HapylIeHMe IIOJIOKEHMIA CT. 5.5
Cornmamenns no COC-Mepam, Ife YCTaHOBJIEHO,
YTO KaXK/bIil WieH u3beraer IpOM3BOIBLHOIO WM
HEOIIPABAaHHOIO IIPOBEfIEHNA pasINyuuii B YpOB-
HSAX 3aIIUTbI, KOTOPbIE OH CYMTAET HAJIEXKAIVMMA B
PA3IMYHBIX CUTYaLMAX, €C/IU TaKue Pasnudus Ipu-
BOJAT K JMCKPUMMHAIIMI MU CKPBITOMY OTpaHuye-
HIIO MeX/[YHAPOZHOI TOPTOBII» .

COOTBETCTBEHHO, B LENAX COOMIOfieHNA TIPUH-
LVIIA HEeJUCKPYMIHALIMM TOCYHApCTBa-4/IeHbl Py
yCTaHOBJIeHUM OoJiee BBICOKOTO YPOBHsA CaHUTap-
HOJT 11U GUTOCAaHUTAPHON 3ALINUTHI, OTINYHOTO OT
MEX/JYHapPOJHbIX CTAH[APTOB, PYKOBOACTB U pe-
KOMEHJJALWil, Pa3pabOTaHHBIX COOTBETCTBYIOLIN-
MM MEX/IyHApOJHBIMM OPraHM3aLUAMM, BKIIOYAs
Komnecnio «Kopexc Anmmenrtapuycr», MexpyHa-
poHOe 6I0PO IO 3MU300TUU U COOTBETCTBYIOILIVE
MeX/YHapOJHble JM PeruMoHajbHble OpPraHU3ALNM,
JEVICTBYIOLIME B paMKax MeXIyHapoJHO! KOHBEH-
LMY 110 3alUTe PACTEeHMIL, JO/DKHBI IIPOBECTH COO-
CTBEHHYIO OLIEHKY PMCKa M IOATOTOBUTb HAy4HOE
obocHOBaHue.

VIMeHHO HapylleHMe 3TOr0 IPUHINIIA ABAAETCA
IpeJMEeTOM IIPAKTUYECKH KaXK/I0TO TOPTOBOro CIIO-

pa, paccMaTpuBaeMoro Ha sacefjlanuAax Komnrera o
CaHUTApPHBIM U QUTOCAaHUTAPHBIM MepaMm u OpraHa
o pasperenuto criopos BTO (ganee - OPC BTO),
a TaKxke Ipy 00:3aTeIbHOM y4acTUM 3KCIEPTOB B
paccMOTpeHMM CIopa Ha aTaine obpasoBaHMA Cle-
LMa/IbHOJ IPYIIbI B COOTBETCTBUM C I 2. CT. 11
Cornamenus no COC-mepam [Iynsesa, Hukurnna,
Denocos 2015:86-87; 3enxun 2010:74].

I 3pech HeOOXOAMMO IPOAHANM3MPOBATh JBE
IPOTUBOIIONOXKHbIE Ie/M: KaK 0e30MacHOCTb Ha-
cenenns B chepe norpednenns (A/ist KOTOPOIL mpu-
HuMmaioTcst CPC-Mepbl) COOTHOCUTCS € TIPUHIAIIOM
COKpallleHNsA HeTapu(HBIX Mep peryIMpoBaHNA
Toprosiy, rae COC-Mepbl MOTYT ABIATLCA CKPBITHI-
MM yTpo3aMy B MeXyHapopHoii Toprosne. Creny-
eT OTMEeTUTD, YTO YaCTO FOCYAAPCTBA MPY ITOMOLIN
TEeXHIYECKVX PeIJIaMeHTOB IapaHTUPYIOT Oe3omac-
HOCTb IOTpeONTesell, KaueCTBEHHYIO0 OKPY>KaIOLIYI0
cpeny um ycToitauoe passutye. OflHAKO OTMeUeH-
Hble TeXHIYeCKIe OTPAaHIYeHA JaCTO MCIIONb3YIOT-
A B IPOTEKIMOHMCTCKUX LeTIAX.

AH. Mutun xapakrepusyer BTO He Tonbko
KaK CHUCTEMY B3aVIMOCBSI3aHHBIX U 00s3aTe/bHBIX
MEXIyHapOJHBIX COIJALIEHNMII 10 BOIPOCAM MeX-
[lyHapOJHO! TOPrOB/M, HO ellje ¥ KaK MHCTUTYT,
CO3JAIMIT 0O0IIMe MHCTUTYLVIOHATbHbIE PaMKM
JUIA OCYILeCTB/IEHNS TOPTOBBIX OTHOIIEHWI MEXTY
ee WIeHaMM B BOIIPOCAX, OTHOCAIUXCSA K COITIA-
IIEHVAM U K CBA3aHHBIM C HUMM IIPAaBOBBIM JIOKY-
MeHTaM. Ilo MHeHUI0 aBTOpa, 9TO BbICKA3bIBaHUE
MOXXHO IIPYMEHNUTD U K MeXYHApOIHOI OpraHm3a-
LM PETVIOHA/IbHOM 3KOHOMIYECKO MHTErpaluy —
EBpaswuiickomy skoHommdeckomy cowsy (EADC),
KoTOopas, B coorBeTcTBun ¢ IIpnnoxenuem 1 x Jlo-
ropopy o EADC, mpuHuMaeT pelleHns, uMeroline
HOPMAaTMBHO-IIPABOBOII XapakTep U 00sA3aTe/lbHble
JULs1 TOCYiapCTB-wieHoB [Mutun 2014:22-27].

[TpoananusupyeM NCTOUYHMKY, IPUHATHIE B PaM-
kax BTO u EASC, xoTopble perynupyoT BOIPOCH
IPVMEHEeHVI CAHUTAPHBIX ¥ PUTOCAHUTAPHBIX Mep.

MHorouncneHHble  MeXIyYHapOfHbIe  CIIOpBI,
CBA3aHHbIE C VICIIO/Nb30BAHNMEM CAaHUTAPHBIX 1 u-
TOCAaHUTAPHBIX Mep, CIIOCOOCTBOBAMM BBIPAOOTKe
eIMHBbIX NPUHLUIIOB M NIPAaBUI UX IIPUMEHEHus B
MeX/JYHapOJHOI TOPTroBJIe, KOTOPbIe OBIIN OTpaKe-

' Lamy P. Managing Global Security: the Strategic Importance of Global Trade. Speech to the International Institute for Stra-
tegic Studies. September 8, 2007. URL: https://www.wto.org/english/news_e/sppl_e/sppl66_e.htm (accessed 09.09.2019).
2 Cm. Takxe: ManaHoBa A.H. CtaHoBneHne 1 pa3BuTe nNpaBa BcemmpHon ToproBoi opraHusaunn. Jucc.... KaHg. opua,.

Hayk. Mockaa. 2008. C. 69.

3 Cm.: WTO: Australia - Measures Affecting Importation of Salmon. Report of the Panel. June 12. 1998. Para 8.160. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/18R-01.pdf&Open=True (accessed 16.09.2019).
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Hbl B Cormamenuy BTO 1o npuMeHeHuIo canuTap-
HBIX U ¢urocaHnTapHbeix Mep! (manmee — Cormare-
Hre no COC-mepam). Cornamenre no COC-mepam
cBa3aHo ¢ CormalienneM 1o CebCKOMY X03AIICTBY,
1 06a oHy BXoAAT B naket okymeHToB BTO. Cora-
IIeHMe MO NPUMEHEHNI0 CAHUTAPHBIX ¥ (PUTOCAHNU-
TapHBIX Mep COCTOUT M3 14 cTaTeil ¥ Tpex NpUIoKe-
uuit: A, B u C [Egenes 2013:55; Tynsesa, Hukutnuma,
Depmocon 2015:84].

Heobxomumoctp mnpunAtia CoINalleHns 1o
COC-mepaM 6blTa IPOAMKTOBAHA JTAKOHNYHOCTBIO
U BCTIE[ICTBME 3TOTO HEJOCTATOUYHOCTBIO OIpeferne-
Hys, fanHoro B cT. XX (b) TATT 1994 r. [Sanitary
and Phytosanitary Measures... 2002:4].

Crarpa XX T'ATT mnpemycmarpuBaer, 4ToO HU-
yro B CoI/alleHny He IPeIATCTBYeT IPUHATUIO
VIV IIPYIMEHEHUIO Mep, «HeOOXOVIMBIX JJIA OXPaHbI
JKM3HY ¥ 3[I0POBbS 4elI0BEKa, )XMBOTHBIX 1 pacTe-
HUI»’. C OHOJ CTOPOHBI, «MHTEPeChl TOCYAapCcTBa
B 00/1aCTI OXpaHbI OKpY KaIOILell Cpeibl Ha OCHOBA-
Huy cratby XX I'ATT umeroT mpeumyliecTBeHHOe
3HaueHMe MO0 OTHOLIEHNIO K 00eCIedeHIIo JOCTYyIa
TOBApOB U YCIYT Ha PHIHOK»’. C IPyroil CTOPOHHI,
He/b3A He cormacutbea ¢ VI.B. PaukoBbiM: «HT06bI
HOTTHOCTBIO OIIPaBJaTh Mepbl B OOACTV 3allMThI
OKpY>Kalollleil Cpefibl, HeOOXOVIMO YCTaHOBUTD He
TOTbKO PUCKM /11 OKPY>Kalolliell Cpefibl B 11e7I0M, HO
PUCKI KOHKPETHO IS )KU3HY WU/ 3[JOPOBbA Yesio-
BeKa, XMBOTHBIX 1 pacTeHuit» [Paukos 2019:162].
Kpome Toro, B mpaxTuke OpraHa 1o paspelieHuto
criopa (anee — OPC) BTO BoipaboTanbl Kputepun,
KacaTelIbHO «HEOOXOAMMOCTM» IPUHATUA TAKUX
mep. IIpumenss myskr (b) crateu XX I'ATT, npn
OIpefie/IeHN HaIMuMsA YKa3aHHOM «HeOOXOLMO-
cti» OpraH 1o paccMOTPeHNUI0 CIOPOB paccMaTpu-
BaeT LB psAf PaKTOPOB, KOTOpble MOKHO pasfie-
JIUTD Ha TPU Kateropuu: 3¢pQPeKTMBHOCTb HPUHATON
Mepbl 1A TpefoTBpalleHNs yuep6a >KU3HYU WK
37I0pOBbA Ye/0BEKa, )KUBOTHBIX M pacTeHMIT; Halu-
4ye BceoOIero nHTepeca (T. e. MHTEpeca MUPOBO-
ro COOOIIeCTBA B LIETIOM), IOIEXKAIEr0 3alUTE C
IIOMOILbIO IIPMMEHAEMOI MepbI, OrPaHNYNBAOILEN
TOPTOBIII0 M CTeleHb OTPULATENbHOTO BINAHMA

YKa3aHHOJ Mepbl Ha MEeXXIYHAPOJHYIO TOPTOBIIO .

Takum 06pa3om, Mepsl, ykasaHHbIe B cTaTbe XX
(b) He TOMKHBI ABNATHCA CKPBITBIM OIPaHNYEHVIEM
MeXX/JYHapOJHO TOProBym. TOT QaKT CIefyeT OT-
MeTUTb 0COOeHHO, B psfie cTaTeit CoraleHns 1o
COC-mepaMm (Hampumep, mpeambyite, cTaThsx 1, 2,
4) oYepKMBAETCSA, YTO CAHUTApPHbIE ¥ PUTOCAHU-
TapHble Mepbl He JJO/DKHbI OKasblBaTh HEraTMBHOE
BO3JIE/ICTBYME HAa MEXIYHApOLHYIO Toprosiw. B Jlo-
roBope o EBpasuiickoM 5KOHOMIYECKOM coro3e (1a-
nee — Jorosop EASC) Tpe6oBanys B OTHOIIEHUM
COC Mep aHA/IOTMYHBI YKAa3aHHBIM BbiLIe®.

Cornacao Cornamennto no COC mepawm, rocy-
lapCTBa BIIpaBe BBOAUTD TaKye Mepbl, HO Tpebyer-
A1, 4TOOBI 9TV Mepbl ObUIV OCHOBAHbBI Ha HAayYHBIX
IPVMHLNUIIAX M He COXPAHAINCH 6e3 JOCTaTOYHOro
HayuHOro obocHoBauus (c1. 2). IlonsTne «Hay4HOE
0060CHOBaHNe» He PACKPbIBAETCS.

Kak >xe B3auMOCBA3aHbl HOPMBI, 3aKpeIlTIeHHbIE
B BTO/WTO n EASC? ABTop He coInaceH ¢ BbICKa-
3bIBaHJEM psJia CCIefloBaTelNeil O TOM, YTO «IIPaBoO-
Boe perymposanue B EASC, B ToM uncre B o6mactn
npuMenennss COC mep, donHo paspabamovLeamvcst
U npumeHAmsvca B COOTBeTCTBUM ¢ npaBoM BTO,
Bimovyass COC Cornawenue...» [AHTOHOBa, [anb-
nesa, lammmua 2017]. B npeambyne [Jorosopa o
EASC 3adukcupoBaHo, 4YTO TOCYHApCTBa-4jI€HBI
NpUHUMAOM 60 BHUMAHUe (6bl0esIeHO A6MOPoM)
HOPMBI, TIpaByjIa M IPUHLMIIBI BceMupHOI TOpro-
BOJ1 OpPraHM3aLUN.

PaccMoTpuM, KakuM 06pasoM 3TU e BOIPOCHI
pemratorcs B pamkax EASC. Kak pesynbrar MHOTO-
JIETHUX MHTETPALMOHHBIX IpoLeccos, 29 mas 2014
rozia 611 noanucan Jorosop o EBpasuiickoM 9Ko-
HOMMYECKOM CO03€, YJaCTHMKaMI KOTOpPOro B Ha-
cTosee BpeMs ABnAwTcA Poccuiickaa Qepepanns,
Pecniybnmka bemapycnb, Pecniyonmka Apmenns, Pe-
cryomuka Kasaxcran, Keipreisckas Pecry6muxa.
VImeHHO B camoM TekcTe JloroBopa omnpepensercs
craryc EASC xax MeXIYyHapOfHOI OpraHM3aLun
pervoHa/IbHON 9KOHOMMYECKOJ MHTEerpanum, o6-
Najatoleil MeXXIYHapOJHOI IIPAaBOCYOBEKTHOCTDIO
[Boponuosa 2014:79; JIudruni 2019:56].

4 CornaweHune Mo NPUMEHEHUIO CaHUTAPHbIX 1 GUTOCAHMTAPHbLIX Mep oT 15 anpensa 1994 r. — CnpasoyHo-npasosas
cucmema [apanm. Joctyn: http://www.base.garant.ru/4059953 (gata obpatieHusa 30.09.2019).

> Cm.: lfeHepanbHoe cornaweHne no Tapudam n Toprosne (TATT 1947) ot 30 okTAbpsa 1947 r. — CnpasoyHo-npasosas
cucmema [apasm. foctyn: http://base.garant.ru/2560614/ (pata obpatyeHns: 10.09.2019).

¢ BoknaH [.C. B3aumopgeiicTrie MeXKayHapOLHOrO SKONIOrMUYeCKoro 1 MexayHapoaHOro SKOHoM1Yeckoro npaea. ABToped.

AVnC... BOKTOpa opuA. HayK. Mocksa. 2016. C. 24.

7 Mappakelickoe corfaleHne 06 yupexaeHun BcemUpHOM TOProBoi opraHv3aumu: COOpPHMK [okymeHToB. COCT.

B.M. WWymwnnos [ gp.]. M.: fOctnumHdopm. 2018. C. 288.

& Cm.: [lorosop o EBpa3uiickom skoHoMmnyeckom cotose ot 29 masa 2014. - CnpasoyHo-npasogas cucmema lapasm. Jloctyn:
http://base.garant.ru/70670880/(nata obpaLyeHus: 10.09.2019).
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Hannblit [loroBop npegycMaTpuBaeT OTHENbHbII
pasien, Kacaroluiics B3auMOAeCTBUA B chepe 3a-
IIUTHI IIPaB HOTpeOuTeell, B KOTOPOM 4eTKO yCTa-
HOBJICHO, YTO IIpaBa IOTpeOMTeNell ¥ X 3aluTa
rapaHTUPYIOTCA 3aKOHOJATE/IbCTBOM T'OCYHAPCTB-
4IEHOB O 3all|Te IIPaB IIOTpebuTeNell, a TakxKe ca-
MuM JloroBopom.

ABTOp coIJlaceH C BbIBOJJAMM YYEHBIX, IOfi-
yepkMBawoIuX, 4To B npaBe EAIC x mnonaTHMIO
«COC-Mepa»r pUMeHAeTCS OTINYAIIUIICA OT 3a-
kperyeHHoro B Cornauenuy no COC-mepam nof-
xof; B obmactu tepmunonornu. B EASC otnenpHo
paccMaTpUBAIOTCSA TEPMIH «CAHUTAPHBII», OTHOCS-
muiics K 30POBbIO Ye/I0BEKA, TEPMUH «BeTepPUHAp-
HO-CaHUTAPHBII» — K 3J,0POBBIO0 )KVMBOTHBIX, TEPMUH
«KapaHTUHHBI GUTOCAaHUTAPHBII» — K 3allNTe pac-
TeHull [AHTOHOBA, [anbiesa, Hammuaa 2017].

Orcrofia IOTMYHO BbITEKAET BBIBOJ, YTO MEPHI,
npuHuMaemble B EASC, momkHBI 0003HA4aThCA
tepMyHOoM He CDC-mepsl, kak B Cornmamenuu BTO,
a CBCKOC-meppl. OgHako B Hay4HOI JIUTEpaTy-
pe, BK/IIOYasd BCEX aBTOPOB, Ha PabOTBHI KOTOPBIX
€CTb CCBUIKY B HACTOSIIEI CTaThe, MICIOMb3YIOT a0-
opesnarypy umeHHO «CDPC». ITOT BOIPOC MOXKHO
IPEeJIOKUTD [/ Ja/IbHEMINX TeopeTUIecKMX Jic-
Kyccuil, Torfla KaKk OCHOBHAs 1ie/lb CTaTby COCTOUT
B TOM, YTOOBI BBIACHUTD, AB/sI0TCS /it CPC-Mepnl
6apbepoM B MEeXXIYHAPOJIHOII TOPTOBIIE.

ITo mueHut0 aBTOPA, B IpaBe EASC, TepmmHoo-
rus 6ornee yetkas, COC- Mepsl MPUMEHAIOTCS «Ha
OCHOBE TIPUHIVIIOB, IMELINX HayYHOe 000CHOBA-
HIe, ¥ TOJIbKO B TOJI CTEIEeHN, B KOTOPOIL 3TO He0O-
XOIMMO [/ 3aLMTHI )KU3HU 1 3[J0POBbs YeNOBEKa,
KMBOTHBIX 11 pacTeHu». Kpome TOro, HeOZHOKpar-
HO TIOff4epKMBaeTCA, YTO ucnonbzopanue COC-mep
HaIIpaB/ieHO Ha obecreyeHye 0e30MAaCHOCTU IIPO-
AYKLUMY B LIe/IAX 3alUThI XM3HU U 37J0POBbs 4eyIo-
BeKa.

B mpeambyne Cornamenus no COC-mepam
IpeyCMaTpUBaeTCAd CChIIKA Ha MCIIOIb30BaHMe
MEX/YHapPOJHbIX CTAH[APTOB, PYKOBOACTB U pe-
KOMEH/JAILWil, Pa3pabOTaHHBIX MEXIYHapPOLHBIMM
opranmsauyamu. IIpu stom ananormyso, u 8 BTO
u B EASC, nponncana BO3MOXXHOCTDb ITPYMEHEHN
Ha OCHOBE Hay4HOT0 000CHOBaHMsA 60JIee BBICOKOTO
YPOBHS 3allIUThI, 4eM Mepbl Ha 6a3e COOTBETCTBYIO-
IMX MEX/YHAPOLHBIX U PEerMOHa/NbHbIX CTaHJAp-
TOB.

TocynapcrBa MMerOT IpaBo BBOAUTD Y BpEMEH-
Hble Mepbl, KOIla COOTBETCTBYIOIee Hay4HOe 000-
CHOBaHM€ AB/IAETCA HEJIOCTATOYHBIM. JTO, KOHEYHO
Ke, NCK/I0UeHNe U3 IIpaBul. BpeMeHHbIe Mepbl MO-
TyT OBITb BBEJECHDI, HALIPMMEP, B KaueCTBe IPeo-

«1.2020

CTOPOXXHOCTY VI SKCTPEHHOTO pearvpoBaHMsA Ha
BHE3AIIHYI0 BCIBIIKY 3a00/eBaHMA >KVBOTHBIX,
KOTOpas IPENIOTIOXUTEIbHO MOXKET OKas3aTb He-
raTMBHOE BO3JEIICTBIE IIPY VIMIIOPTE TIPU YCIOBUN,
4TO MMEOIAsACA MHGOPMALVIA O BO3MOXXHOM PICKe
He ABJIAETCS JOCTATOYHON [ IPOBENIeHNA OLeHKM
pUICKa C y4ETOM TOTO, YTO BCA BO3MOXKHAsA JOIOJ-
HMTe/TbHAS MHPOPMALYS 00 MCTOYHIMKE BCIIBIIIKY 1
CTeIleH) ee paclpocTpaHeHns cobpana [AHTOHOBA,
Tanbuesa, [Hammmaa 2017].

OpHako MOTYT OBITb U APYIUeE CIyYau, eCu HeT
HayYHOTO VCC/IEOBAHNA, HE NPUHATHI MEX[yHa-
pOZHbIe CTaHAAPTbHI, HAIpUMep, MO IPUMEHEHNIO
HOBBIX METOJOB B IIMIIEBOJ IIPOMBINIIEHHOCTI
[Bosshe, Zdouc 2013:927].

B camom [lorosope o EA9C mpsamo npenycmo-
TPeHbl C/Iy4au BBefieHNMA BpeMeHHbIX Mep. [ocy-
lApCTBA-YIEHBI IMEIOT IIPaBO BBOAWUTH BPEMEHHBIE
CaHUTapHbIe Mepbl M MPOBOAUTH CAaHUTAPHO-IIPO-
TUBOSMMAEMIYECKIe MEpONpUATUA B CIydae: 1)
YXYAILIEHVA CaHUTApPHO-3MNeMUOIOINYeCKOl CH-
Tyalluyl Ha TEPPUTOPUM TOCYAAPCTBA-WIEH]; 2) I0-
JTy4eHVA MHPOPMALMY OT COOTBETCTBYOLINX MEX-
[iYHApOJHBIX OpraHM3aLyil, OT TOCYJAPCTB-WICHOB
VI TPETBUX CTPAH O NMPUMEHAEMBIX CAHUTAPHBIX
Mepax U (WIM) YXyAIIEHUM CAaHUTAPHO-IMMUAEMIO-
JIOTMYECKOl CUTYaluy; 3) eCu COOTBETCTBYIOIee
Hay4yHOe OOOCHOBaHME IPUMEHEHMA CaHUTAPHBIX
Mep AB/IAETCA HEJJOCTATOYHBIM VI He MOXKET OBITh
IPECTaB/IeHO B HeOOXOAMMbIe CPOKM; 4) BbIsABIIE-
HJA TOZKOHTPOJILHOI TOCYapCTBEHHOMY CaHUTap-
HO-3MUJIEMIOTIOTNYeCKOMY HaJ30py (KOHTPOJIIO)
HpOAYKLMM (TOBApOB), HEe COOTBETCTBYIOLIEI efu-
HbIM CAaHUTAPHBIM TPeOOBAHNAM VIM TEXHUYECKUM
pernamenTam Corosa.

B oTHOmIeHM)M BpeMeHHBIX (UTOCAHUTAPHBIX
Mep IIOBTOPSIIOTCA NepBble TPV YCIOBYA, @ YeTBep-
TBIM ABIACTCA — «CUCTEMAaTU4eCKOrO BbIAB/ICHMA
KapaHTMHHBIX 00bEKTOB B IOJJKAPAHTVHHOI IIPO-
AyKumy (IOAKAapaHTVMHHBIX TPY3aX, NOJKAPAHTHH-
HbIX MaTepyaax, HOAKapaHTVHHBIX TOBApax), BBO-
3MIMOI1 3 TPETBUX CTPaH».

ITpu aTom rocypapcrsa — uitensl EASC B Bo3-
MOYXHO KOPOTKUII CPOK YBEIOM/IAIOT APYT Apyra O
BBEJICHNN VMMM CAaHUTApPHBIX Mep, IPOBEJEHUN Ca-
HUTAaPHO-IPOTUBOSMIAEMIYECKIX MEPOIIPUATHIL 1
VX I3MEHEeHMIL.

B cratpe 3 Cormamenus no CPC-mepam 3a-
KpeIlIeHa 1je/lb TapMOHM3ALUM CAaHUTAPHBIX U pu-
TOCAHUTAPHBIX Mep. B cBolo ovepenp, Kak ykasaHO
B [Ipunoxenun A x Cormamennio o COC-mepax,
rapMOHM3ALMsI O3HAYAET «yCTAHOB/IEHME, MPU3HA-
HIe V1 IpYMeHeHMe OOIX CAaHUTapHbIX U puToca-
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HUTAPHBIX MEP paslINYHbIMK YieHaMu». Ha nepsbiit
B31/LA7 B pamKax EADC HecKkonbKo MHas 1iefb — IIpo-
BefleHIe COIVIACOBAHHOJ NOMUTHUKM B cdepe Ipu-
MEHEHV CAHUTAPHBIX, BeTePMHAPHO-CaHUTAPHbBIX
Y KapaHTVHHBIX (UTOCAHUTAPHBIX Mep, KOTOpasd
peanusayeTcs IyTeM COBMECTHOI pa3paboTKu, Ipu-
HATUM M peanus3alyy rocyflapCTBaMy — 4YIeHaMU
MEXYHapOJHBIX JOTOBOPOB 1 aKTOB EBpasniickoil
skoHOMIYecKoit Komuccun (b pelieHyst BXOAAT B
npaso EA9C) [Boponijoa 2014: 79-80; Anydpuesa
2016:55-56].

Bmecre ¢ TeM B oHATMITHOM anmnapare JJoroso-
pa EASC paHo pasbsAcHeHNe, 4TO COIVIACOBAHHAsS
HOIUTUKA TIPEAII0/IaraeT TapMOHU3ALMIO IPABOBO-
rO perylIMpoBaHys, B TOM YMC/le HA OCHOBE pellle-
Huit opraHos Corosa (Harpumep, EBpasuiickoit ako-
Homm4eckot KoMmuccun) B Takoil cTerieHy, KoTopast
HeoOxomMMa [1a goctiokenns nemeit EASC.

Cornamenne no COC-MepaM npefrnonaraeT co-
OnmrofieHNe NPUHINIIA TPAHCIAPEHTHOCTU B OTHO-
IIEHNY IPYMEHEHNA CAaHUTAPHBIX M QUTOCAHUTAp-
HBIX Mep, KOTOPBIII BHIPaKaeTcs B 00sA3aTebCTBAX
YYaCTHMKOB IIPEOCTABIATh M IyOIMKOBATh BCIO
HeoOxomMyto MHGOpPMALMIO, a TaKXKe IpefycMa-
TPUBaTh BPEMEHHON IIPOMEXYTOK MEXJy Ipu-
HATMEM OTPaHMYEHMII ¥ MOMEHTOM MX BBEJEHMN:
B fieiicTBMe’. AHalormyHble 0053aTeNbCTBA IIPef-
YCMOTpeHbI U TocymapcTtBamu — wieHamu EASC,
KOTOpbIE «B BO3MOYKHO KOPOTKUII CPOK YBeJOMJIA-
10T JIPYT JApyra o BBeJeHUM VIMU CAaHUTAPHBIX MeD,
IPOBEfIEHNY CaHUTAPHO-IIPOTUBO3INIEMUYECKIX
MEepONPUATUI U UX U3MEHEHUN.

Paccmorpum COC-mepnt B EASC, o, KoTopbI-
MM IOHMMAIOTCSA 00sA3aTeNbHble J/IA VCIOTHEHNA
CaHUTApHbIE, BeTepMHAPHO-CAaHUTApPHbIE 1M KapaH-
TMHHbIEe QUTOCAHUTAPHbIE TPeOOBAHNMSA U IPOLIENY-
pbl. OHM IPUMEHAITCA B LIE/IAX:

- 3AlIMTBI XM3HM M 37I0OPOBbs Ye/loBeKa U
KUBOTHBIX OT PMCKOB, BO3HUKAIOIVX OT J00OABOK,
3arpASHAIOIVX BElLIeCTB, TOKCMHOB WM O0/Ie3HeT-
BOPHbBIX OpPTraHM3MOB B IMIIEBBIX IIPOfIyKTaX, Ha-
IUTKAX, KOPMaXx 1 JPYroil MpOgyKIM;

- 3alIMTBI XU3HM ¥ 3[0POBbsA Y€IOBEKA OT
PUICKOB, BO3HMKAOLINX B CBA3Y C 60JIe3HAMY, TIepe-
HOCHMMBIMM KMBOTHBIMY, PACTEHUAMI MU IPOJYK-
et U3 HUX;

-  3ALIMTBI )KU3HU Y 3[J0POBbA KUBOTHBIX U
pacTeHmit 0T pUCKOB, BOSHUKAIOIUX B CBA3M C IIPO-
HYKHOBEHJEM, YKOPEHEHUEM WU paclpocTpaHe-

HIeM BpefjyTenell pacTeHuii, Bo3oyaurenei 6omnes-
Hell pacTeHNI1 U >KUBOTHBIX, PACTeHMII (COPHSKOB),
OpraHM3MOB — [IEPEHOCYMKOB 6ose3Helt umy 6omnes-
HETBOPHBIX OPraHM3MOB, VIMEIIIMX KapaHTUHHOE
3HaueHue /1A FOCYAapCTB-YICHOB;

- IpefoTBpalleHNA WIN OTPaHMYEHMA ApY-
roro ymep6a, IPUYNHAEMOrO HPOHUKHOBEHVEM,
YKOPEHeHMeM JWIN 3aKpeIlIeHNeM BpefuTeeil pac-
TeHMII, Bo3OynuTeneit 6oe3Hell pacTeHUit u >Ku-
BOTHBIX, PacTeHUil (COPHSKOB), 60I€3HETBOPHBIX
OpraHN3MOB, IMEIOLIVX KaPAaHTVHHOE 3HAYECHe 1A
TOCYapCTB-4/ICHOB, B TOM YMC/Ie B C/Ty4Yae IepeHo-
ca WM PacIpOCTPaHEeHVsI VX KMBOTHBIMU U (/)
pacTeHuAMY, ¢ IPOAYKILNelL, Ipy3aMy, MaTepuaa-
MM, TPAaHCIIOPTHBIMU CPeACTBaMIU». AHAJIOIMYHbIE
uermm 3akperider u Cornamenne BTO mo COC-
Mepam.

Opna u3 3ajay EASC - obecnieuntd caHuTap-
HYI0, BeTepUHAPHO-CAaHUTAPHYI M KapPaHTMHHYIO
¢urocaHUTapHy0 0€30MACHOCTD HA TEPPUTOPUM
EASC, a raxxke gocryn rpaxzan Cormosa K 6e3omac-
Hoit mpopykumu. 3afsada E9K, xax oprana EASC,
HPVHATH HEOOXOAMMBIE [/ 3TOTO JOKYMEHTbI, 00e-
CIleduB Mpo3payHble A O6usHeca Kpurepun. Cre-
ILyeT OTMeTUTb, uTo mpumeHeHne COC-mep B EASC
OCHOBBIBAETCS Ha MEXIYHAPONHBIX M PErvOHaIb-
HBIX CTaH/JAPTaX, PyKOBOACTBAX M PeKOMEH/AINAX,
3a MICK/TIOYeHNeM CITy4aeB, KOTla Ha OCHOBE Hay4HO-
ro 000CHOBaHNS BBOJATCS Mepbl, 06ecriednBaoLiye
6oee BBICOKMII ypOBeHb 3aluThl. [Ipu aToM peun
UZIET U O COIIAallleHnsAx, 3axnoyaeMbix EASC ¢ Tpe-
TbUMI rocypapcTBamy. Hanpumep, B Cormanennn
EASC ¢ BberHamOM 0 CBOOOJHOIT TOproBie, Ife
Takxke peryaupytorcs Bonpocsl COC-mep [Bopon-
1oBa, 2015:112].

Koneuno xe, B Cornamenuu no COC-mepam
OIpefie/ieHbl OCHOBHBIE IIPVHIMIBI IIPUMEHEeHNA
Mep, Torga Kak B [loroope o EASC, B oTHenbHOM
[Tpunoxennu Ne 12, 6oree OfpOOHO 3aKpeIyIeHbI
0611y1e ITOIOKEHVIAA MHTETPALMOHHOTO COTPYAHIYe-
CTBa; JlaJiee B TPeX OTAEIbHbIX pasie/iax paccCMaTpu-
BAIOTCA CAHNTApHBIE MePBI, TIOPAXOK BeTePUHAPHO-
CaHUTAPHBIX Mep, KAPAaHTVHHBIX PUTOCAHUTAPHBIX
mep.

O630p 6bUT ObI HETIONHBIM, €C/I He IMPOaHANN-
3MpOBAaTh pe3ynbTaThl, fOCTUIHYThIe B EADC kx 2019
ropy B cepe CaHUTAPHOIL, BeTepUHAPHO-CAaHUTAp-
HOJT ¥ KapaHTMHHOJ (UTOCAaHUTAPHOI Oe30I1acHO-
CTH:

° TMopTan BHeLHe3KOHOMMYECKON AeATelbHOCTU MHNCTEPCTBA SKOHOMUYECKOTo pa3Butua Poccun. loctyn: http://www.
ved.gov.ru/mdb/restrictive_measures/sanitary_measures/ (Jata goctyna 22.10.2019).
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= Ha Bceit Tepputopun EAIC peiicTByIOT
YHUPUIVPOBAHHbBIE TIePeYH) TOBAPOB, B OTHOILIE-
HMM KOTOPBIX YCTAQHABIMBAIOTCA 00s3aTebHbIE
TpeboBanus, camu Enmuble TpeboBaums, Epynble
(bOpMBI JJOKYMEHTOB, HOATBep>KAaoLIye Oe3omac-
HOCTb IPOAYKUMM, EnuHble mopsapky mpoBefeHysA
KOHTPO/IbHO-HA/I30PHBIX MEPOIPYATIIL.

= [logrorosnen mpoexr IlpaBun perymupo-
BaHNA 00pallleHNs BeTePUHAPHBIX €KapCTBEHHBIX
CPeJCTB, KOTOPBIil ONpPeAe/NT eAUHble IPOLeypbl
perucrpauum u ycnosus obpareHns Ha poiake Co-
1032 TaKUX CPEJCTB, a TAK)XXe e[JHbIe IPOLeHypbl
(dapmakoHa/;30pa 3a BBINYIIEHHBIMY B OOpalleHue
BETEPUHAPHBIMY JIEKaPCTBEHHBIMU CPEJCTBAMIL.

= BoeceHbl usmeHeHus B EnuHbIN NepedyeHb
KapaHTMHHBIX 00beKTOB U EnuHble KapaHTMHHbIE
¢durocaHuTapHbIe TPEOOBAHNS, YTO TO3BOJISAET IIpe-
JIOTBPATUTh TIPOHMKHOBEHME U PACIpPOCTPaHeHMe
BpepnuTeneii, Bo3bypureeit 60me3Heil, MMEIOIIMX Ka-
PaHTMHHOE 3HaueHye. DTV M3MEHEHUA MO3BOJAIT
obecrieynTh HAJJIEKALINII YPOBEHb KapaHTUHHON
¢duTocaHUTapPHOI 6€30IIACHOCTY, MUHMMU3MPOBATD
¢duTOCAaHUTApHBIE PUCKM 3aHOCA U PAaCIpOCTpaHe-
HJA KaPAaHTVHHBIX 00BEKTOB IIPU MEXAYHAPOTHO
U B3aMIMHOJ TOPTOBJIe IOJJKaPaHTVHHO IIPOJyKIIN-
el ¥I TeM CaMbIM IIOBBICUTD SKCIIOPTHBIE BO3MOXXHO-
CTY TOCY[IapCTB.

= VYrBepKpeHbl Enunble BeTepuHapHble Tpe-
60BaHMA K 00BEKTaM, HOJIEKALINM BeTepPUHAPHO-
My KOHTpomio. PaHee Tpeb6oBaHMA OIpefe/NANiCh
HAIlMIOHA/IbHBIM 3aKOHOJATEIbCTBOM, 4YTO IIpHU-
BOAWIO K IIPOTMBOPEYNMAM M OTPAaHMYMBAIO BO3-
MOXKHOCTM ISl BhIXOAa Ha o6muit perHok EADC.
YHudukanyua TpeOOBaHMII IO3BONAET MUHUMU-
3UpOBAaTh PUCKYM IPYMEHEHUS He0OOCHOBAaHHBIX
OTPaHMYNTEIbHBIX Mep IPM B3aMIMHON TOpPrOBIIE,
TaK KaK OIIPee/IAI0TCA efVIHble IpaByia paboThI
VI TIpefIIpYHIMATeNIel, 3aHMMAIOLIMXCSA TIPOU3-
BOJICTBOM, IIepepabOTKOIT 1 XpaHEHVeM PO YKL
KMBOTHOTO Hpoucxoxpaenus. Ecmm npepnpusatne
COOTBETCTBYET €VHBIM TPeOOBAHVIAM, 3TO AB/IAET-
Cs OCHOBAHMEM €T0 BK/TIOYEHNS B COIO3HBII peecTp
HpeAIPUATUIL 1 TI03BONIAET CBOOOJHO TOPTOBaTh B
CTpaHaX eBPa3UIICKOI «IIATEPKI».

= [Ipunmar IlepeyeHb BeTepUHAPHBIX JIe-
KapCTBEHHBIX CpefcTB ((hapMaKomormyeckn ax-
TUBHBIX BEIECTB), MAaKCHMAIbHO [ONYCTUMbIE
YPOBHM OCTaTKOB KOTOPBIX MOTYT COJEP>KaTbCA
B HelepepaOOTaHHON MNIIEBOI HPORYKLUN SKU-
BOTHOTO IIPOVICXOX/IEHMA, B TOM YNC/Ie B ChIpbe, a
TaK)Ke METOIMKY MX OIIpefe/leHNsA. OTO IO03BOIUT
yperymmpoBaTh BOIIPOC HOPMIPOBAHMA Y KOHTPOJIA
OCTaTKOB BeTEPMHAPHBIX JIeKaPCTBEHHBIX CPEJICTB B
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IUIIEeBOI TPOAYKIMYU )KMBOTHOTO ITPOMCXOXKEHMS
U YyCTPaHUTb PasHOITIACUA IIPU UCCIENOBAHUY IIPO-
AYKLMY Ha HajM4ye B HUX OCTaTOYHbIX KOIMYECTB
BETEPUHAPHBIX IIPENAPaTOB.

=  Brecennl usmenenus B Ilonoxxenne o 1mo-
pAJKe roCylapCTBEHHOIO CAaHUTAPHO-3I1eMIOTIO-
TMYECKOTO HafI30Pa, KOTOpblE YTOYHAIT IIOC/IENO0-
BaTEbHOCTD [EVCTBUI YIIOJITHOMOYEHHBIX OPraHOB
P YCTAHOB/IEHNY HECOOTBETCTBUA IIOJKOHTPO/Ib-
HBIX TOBAapOB.

»  YTBepX/eHbl I3MEHEHNUA B ef[VIHbIEe TPebo-
BaHVA K 000PYJOBAaHUIO U OCHAIIEHUIO TYHKTOB I10
KapaHTMHY pacTeHMil, KOTOpble MOBBICAT 3ddek-
TUBHOCTb KapaHTUHHOTO (MTOCAaHUTAPHOTO KOH-
TPOJIA.

CremyeT OTMETUTb MHOTOIUIAHOBOCTb PabOTBI
EBpasuiickoit 9KOHOMMYECKOlt Komuccun (fanee —
E9K), B cdepe obecneuennss COPC-mep Ha Teppu-
tTopunt EASC Ha 0CHOBe COBpeMeHHbIX TeXHONTOTUIA.
Tak, Ha ocHOBe JOKyMeHTOB, IpuHATHIX EQK, mpo-
BeJleHbI CTIe[ VIOl e MEePOIPUATHA:

o CrapToBaj IMJIOTHBI IIPOEKT 110 OTPAHN-
YeHVIO U KOHTPOJIIO 33 0OpalljeHneM OIacHOI Ipo-
AYKLUMY Ha IIpMMepe MIeCTV TeXHMYeCKMX perna-
MeHTOB COI03a — Ha HU3KOBOJIBTHOE 000pYHOBaHIue,
HOPOAYKIMIO Ui feTell ¥ IOAPOCTKOB, UTPYLIKH,
KOJIECHbIE TPAHCIIOPTHBIE CPEfICTBA, MACHYIO U MO-
JIOYHYIO IIPOAYKIIMIO.

. E9K npuHAna pekoMeHpauuio A B3au-
MOJIEICTBUA OPIaHOB T'OCYHAPCTBEHHOTO KOHTPO-
14 rocygapcrs Corosa IIpy IpPOBefieHMM Hafizopa
3a COOMOIeHNeM TeXHMYECKMX PeraMeHTOB. JTO
HO3BOMNUT TIPEAYNPEXIATh BBIIYCK M IPeceKarb
obpamienne Ha peinke EADC mpopykium, He coOT-
BETCTBYIOIEl TPeOOBAaHMAM TEXHMYECKMX perya-
MEHTOB, OIEPATUBHO BbIAB/ATH ONACHYIO IPOIYK-
LVI0 ¥ IPMHMMATD MEPBI IO €€ U3DATUIO U OT3bIBY.
Kak pesynbrar, noTpe6ureny OyayT 3alylileHbl OT
HEKa4eCTBEHHOI ¥ OITACHON MPOJYKLINL.

o EOK axryanusupoBana Enunble caHuTtap-
Hble TpeOOBaHMs B YaCTU YCTAaHOB/IEHUs TpeboBa-
HMA K IMIIEBOJ HPORYKLUNM, Ae3VH(PUIMPYIOLIM
cpencTBaM. JlaHHBIE TpeGOBaHMA YCTAaHOB/IEHBI Ha
OCHOBE CAHMTAPHBIX HOPM M IUTMEHNYECKUX HOp-
MaTUBOB, leiicTBOBaBLINX B Pecriybmke bemapycs,
Pecniy6nmke Kasaxcran u Poccuitckoit ®egeparin,
a TaKKe MEeXAYHAPOIHBIX CTAH[APTOB B OOIACTM
KadyecTBa 1 0€30IIaCHOCTM MMILEBBIX IMPOAYKTOB
[ApnayTos 2016:8].

o  EOK mogprorosuna usmenenus B Ilopsapmox
B3aMIMOJIEIICTBIA TOCYapCTB — wieHoB Cosa Ipu
npoNIaKTUKe, ANATHOCTIKE, JIOKATU3ALVIN U K-
BUJALMY 04aroB 0Co00 OIACHBIX, KAPAHTUHHBIX 1
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300HO3HBIX 0OJ/Ie3Hell XXMBOTHBIX U IIPOBEJEHUM
pervoHanM3anyy ¥ KOMIIAPTMeHTaaN3alny, KOTO-
PbIil HalpaB/IeH Ha ONTUMM3ALNIO IEPUOFMIHOCTI
B3aJ/IMHOTO MH(MOPMMPOBAHNUA YIIOTHOMOYEHHBIX
OpraHOB O C/Iy4asX BOSHMKHOBEHMA OYaroB 0co6o
OIACHBIX, KAPAHTMHHBIX ¥ 300HO3HBIX OOJIe3Hel
YKMBOTHBIX.

«  IIpegcront mopgmucars Cormamenne o 1o-
psanke obpamenus B pamkax EADC mpopykimn,
Tpe6OoBaHMA K KOTOPOIl He YCTAHOBJIEHBI TEXHUYe-
ckumu pernamenramu Corosa, 1 mpaBuIax obecre-
4eHMA 0e30IIaCHOCTY TaKOJl MPORYKIMY, a TaKXe
Cornamenye o eAMHBIX IPUHIUIAX U TIOAXOfAX
OCYILIECTB/IEHNA  TOCY/JapCTBEHHOIO  KOHTPOJA
3a cobmoieHneM TpeOOBaHMII TEXHUYECKUX pe-
rnamMeHToB Cor03a. OTO MO3BOMUT NPUMEHATb Ha
BceM IpocTpaHcTBe Co03a 3KBMBAIEHTHbBIE «IIpa-
BIJIA UIPbl» B PaMKaX PLIHOYHOIO KOHTPOA 3a
OesomacHOCTbI0 Hpopykuuu. IIpuMeHeHme puck-
OPMEHTVPOBAHHOTO IIOAXOfA IMOBBICUT 3ddeKxTus-
HOCTb TOCY/JapCTBEHHOIO KOHTPOJA, a HaaMdme
MICYEePIIBIBAOIIETO IIePeyHs OCHOBAHMII /IS TPOBe-
JIeHVs BHEIITTAHOBBIX IIPOBEPOK CHU3UT HATPY3Ky Ha
ousnec'.

B npaktuke BTO n EASC wacro ynorpebnsercs
CCBIZIKA Ha MEXJIyHapOJHO-TIPaBOBbIe CTAHJAPTHI,
KOTOpBbIE B COOTBETCTBUY C IIYHKTOM 3 IIPUIOKEHNA
A x Cornamennto no COC-MepaM MOHUMAIOTCA:

e B OTHOLIEHNM 0€30MaCHOCTY MMILEBBIX [10-
0aBOK, BETEPUMHAPHBIX IIPEIApaToOB M OCTATKOB IIe-
CTUIIMJIOB, 3aTPA3HAIIINX BeIeCcTB, METOJIOB aHa-
nusa u 0Tbopa mpob — CTaHAAPTHI, PYKOBOACTBA 1
pexoMeHpanmy, ycTaHosneHHble Komuccnmeit «Ko-
IeKc AnmMeHTapuyc»';

¢ B OTHOIIEHVM 3[0POBbS XVMBOTHBIX M XKU-
BOTHOTO MMpa — CTaHApThl, PyKOBOACTBA I PEKO-
MeHJaIy, paspaboTaHHble IOf, Aru0i MexyHa-
POIHOro 6I0PO 110 SMU300THN;

¢ B OTHOIIEHNM) 3[JOPOBbs PaCTEHUIl — MeX-
[lyHapOJHbIe CTAH/IAPThI, PYKOBOJICTBA ¥ PeKOMEH-
manym, paspaboraHuble mop arugoil Cexperapuara
MexlyHapOIZHOJ KOHBEHL[MU 110 3al1Te PacTEeHMIA
B COTPYIHMYECTBE C PerMOHATbHbIMY OpTraHU3al-
AMM, QYHKIVOHMPYIOIVMM B paMKax MexpiyHa-
PORHOJ KOHBEHIIMM 110 3aLIUTE pacTEeHNI;

e A TaKKe HaJJIeXalljye CTaHJApThl, PYKO-
BOJICTBA M PEKOMEH AL, IPOJiBUTaeMble IPYTUMU
COOTBETCTBYIOLIVMMY MEXKIYHAPOJIHbIMYU OpPraHU3a-
LVAMM, KOTOPble OTKPBITBI /Il BCTYIJIEHMA BCEM
yjieHaM, 4To nopTBepkaeHo Komurerom BTO mo
CAaHUTAPHBIM ¥ PUTOCAHUTAPHBIM MEpPaM.

CeupetenbctsoM rapmonmsanuu  COC-Mmep,
yctaHaBnuBaeMblx B EASC ¢ MexayHapopHo-Iipa-
BOBBIMU CTaHJApTaMM, sABAeTcs MeMopaHAyM o
corpysHundectse Mexxny EOQK n KoHcynbratnBHBIM
COBETOM IIO 3aluTe IpaB INOTpeOUTeNel Trocy-
mapctB — y4yacTHukoB CHI' ot 25.07.2018. [lanHoe
COTPYAHUYECTBO MO3BOJAET COMM3UTD MOAXOABI K
peryIMpoBaHMIO 3allUThl IPaB HOTpeduTeneit s
ctpan EASC, apnaromuxca yuactHukamu CHI,
a TOCyHapCcTBaM-HAOMOfaTeNAM U MHBIM TOCY-
mapcteaM CHI - dopmmposarp nomutuky B cde-
pe 3alMThl NpaB HOTpeONTeNell C YYeTOM OIbITa
EASC.

Pexomenpaunn, npunatseie ESK ma rocypapcrs
- wrenoB EA9C mo 3amure mpaB morpeburereit
B 9JICKTPOHHOJ TOPrOBJIe, a TaKXe 00ecCHedeHIIo
IpaB ysA3BUMBIX KaTeropuit HOTpeOuTeNei, sBU-
JIUCh IMIPAKTUYECKUM Pe3yIbTaTOM COTPYLHUYECTBA
Komuccun n Koudepenrnn OOH no toprosne n
passutuio (XOHKTA]I). Iloppmepkana mHMIMaTHBa
IOHKTA]] o cos3pjaHnio BCeMUPHOI KapThl 3alIlu-
Tl TIpaB MOTPeOUTeNeil M BUPTYaNIbHOTO KaTalora
NepeioBOMl MEXJYHAPOHOV IPAaKTUKU B JNAHHOIN
obmacTy, Kyfa TakKe BOIJET ONBIT IOCYAAPCTB —
yneHos EASC.

Yyactie B pa3paboTKe MeXIYHapPOAHBIX CTaH-
lapTOB Ha INIeBble IIPOAIYKTHI /71 TOPTOB/IN Kpali-
He HeOoOXOMVIMO, eC/M CTPaHbl XOTAT IOXKVHATDH
IJIOfIbI PACcTyIell MUPOBOJ TOPIOB/IN U TOTOBUTb-
A K HeM30EKHbIM TEXHOTOTMYECKM VI3MEHEHVAM,
COITIACHO COBMECTHOII NyONMKalLyy, BBIITYIEeHHO
IIpomoBONBCTBEHHOI U CENbCKOXO03AICTBEHHON Op-
rarnsanueit OOH (PAO) u BcemupHoit Toprosoit
Opranusanyert 12 mioyst 2017 .12,

E9K akruBHO B3ammoperictsyer ¢ PAO OOH
Ha ocHoBe MeMopaH/iyMa O B3aIMOIIOHUMAHUM OT
12 HOs16ps1 2013 roma, KOTOPBIN MpefycMaTpuBaeT
pas3BuTME COTpyAHMYeCTBa B obmactu obecredve-
HIA YCTOMYMBOTO Pa3BUTHUA CEIbCKUX TEPPUTOPUIL,

' Mopp. cm.: TogoBo otueT 2018 - EBpa3smiickas skoHOMUYecKas kommccus. JocTyn: http://www.eurasiancommission.org/
ru/Documents/logoBoin%200T4eT%202018.pdf (naTa obpalieHusa: 18.08.2019).
" Cm.: Stanton Gr.H. Codex and the WTO Trade Agenda. 2000. URL: https://www.who.int/foodsafety/areas_work/food-

standard/Gretchen.pdf (accessed 16.09.2019).

12 Cm.: Trade and Food standards. Published by the Food and Agriculture Organization of the United Nations and the
World Trade Organization. 2017. URL: https://www.wto.org/english/res_e/booksp_e/tradefoodfao17_e.pdf (accessed date:

09.09.2019).
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IPOJOBONILCTBEHHON 0e30IIaCHOCTM U BIMAHNA
KIMMaTUYEeCKNX M3MEHEHMI Ha CEebCKOe XO3sil-
CTBO, B3aVIMOJIEJICTBYE B c(hepe PalMOHATBHOTO NC-
HO/Ib30BAHA IIPUPOAHBIX PECYPCOB IO MpobreMaM
HOBbILIEHNSA 3PPEeKTUBHOCTY QYHKIMOHNPOBAHMS
arpapHO-TIPOJIOBONIbCTBEHHBIX PbIHKOB, a TaKXe
CaHUTAPHO-3IMIEMIOIOTITYECKOTO  6/1aronomyyns
Hace/ieHNs, (PUTOCAHUTAPHON ¥ BeTEPUHAPHON
0e30IacHOCTM TeppuTOpuil. PesynpraToM B3aumo-
lefiCTBMA ABUIOCH HE TOJbKO BBIIIOJIHEHME IIaHa
MeponpuATHii 1o peammsauuy MemopaHiyma o
B3auMonoHuManuu Ha 2015-2018 rogbl, HO 1 HaMe-
YeHbl IIary IO BHINOJHEHNI0 aHAJIOTMYHOrO IJIaHa
Ha nepuog 1o 2023 roga®.

Peamusyerca  IIporpaMma  coTpyjgHMYECTBA
mexzy ESK u Epomneiickoit u CpeguseMHOMOp-
CKOJI OpraHM3anyen M0 KapaHTUHY U 3alINUTe pac-
teauii (EOK3P) na 2017-2020 rombl, B TOM 4KCIIe
COBMECTHbIE MEpPONPUATHA B PaMKaX peaan3aluy
MeX/yHapOJHOTIO rofja 34,0POBbs paCTEHUII B TOCY-
JapcTBax — WieHaX EBpasuiicKoro 3KOHOMIYECKOTO
coroza',

ABnAOTCA M COBpEeMEHHBIE pellleHNs B paMKax
MEX/YHAPOJHbIX OpPraHM3aLNIL, IPUHUMAEMbIE B
pamxax COC-Mep, CKpBITBIMI 6apbepaMit B TOPTOB-
ne? Cyps 1o mpakTuKe pasperienus cnopos B BTO/
WTO - ga.

YperynmupoBaHue MeXZYHAPORHBIX ITyOIMYHO-
IPaBOBBIX (MEXTOCYJapCTBEHHbIX) TOPrOBBIX CIIO-
poB B pamkax BTO ocHoBbIBaeTcs Ha NMPUHATOM B
1994 rony B r. Mappakelle OpUAMYECKOM JOKYMEHTE
«Understanding of Rules and Procedures Governing
Settlement of Disputes» («[JoroBOpeHHOCTb O TIpa-
BIJIAX Y TPOLefypax, PeryInpyoIuX paspelieHye
criopoB» (fanee «[loroBOpeHHOCTH»), SB/ISAIONIEMCS
IpUIOKeHNeM K MappaKelickoMy cornameHnno. B
COOTBETCTBUU C TIONIOKEHUAMM 3TOTO IOKYMEHTa B
BTO/WTO cospan cnenuanbhblit Opras 1o ypery-
nmposanuio criopos (Dispute Settlement Body) [bo-
ratbipes, llynarees 2014:57].

ITpu aToM MBI IOHMMAaeM, YTO B COBPEMEHHOM
MeX/JYHapOJHOM IIpaBe JOKTPMHA 00543aTe/TbHOCTI

nperefieHToB (stare decisis) K perieHMsAM MeX[y-
HAPOJHBIX CYHeOHBIX YIPEeKIAEHMII He MOXKeT OBITh
npuMeHeHa [Kazpimesa 2014: 97].

[IpuMepoM MOXET CIY>KUTb anoba co CTopo-
Hbl EBpomneiickoro Corosa B otHomenun Poccnmit-
cxoit Penepanunu no cropy «Poccuitickas Pepepa-
1114 — Mepbl B OTHOLIIEHNY MIMIIOPTA )KMBBIX CBMHEI,
CBUHVHDBL U JPYTOil CBUHOBOMYECKON IIPOJYKLIVI»
(«Russian Federation — Measures on the Importation
of Live Pigs, Pork and Other Pig Products from the
European Union»)". IIpu ananmsy atoro jena Bos-
HMK/IA HEOOXONVMOCTb PacCMOTPEHNS IIPUHLVIIA
IUCKpUMUHaIM B cdepe HeTapudHOro peryampo-
BaHUA, a UMeHHO — npumMeHeHnss CPC-mep u ero
TONKOBAHMA CO CTOPOHBI ATE/IALMOHHOTO Op-
raHa ans BBefeHusa npaBoMmepHbpix CPC-mep, co-
OTBETCTBYIOLIVX TaK HasblBaeMoMy «IpaBy BTO»
[Alcover 2017:757-761].

Eme ogHuM mpyMepoM sABJIAeTCA criop «ABCTpa-
musa - Jlocock» («Australia — Measures Affecting
Importation of Salmon»), rne Kanaga 3asBua, 4to
ABcrpanmua Hapyummia nonoxenne cr. 2.3 Cornra-
menns no COC-MepaM INpu BBefeHMM UMIIOPT-
HBIX TpeOOBaHMII Ha OIpele/leHHble BUJBI PHIOBI
(«salmonids»), nmmoptupyemsie ¢ Teppuropun Ka-
Haibl, He 00ecIeuyB Mep BHYTPEHHEr0 KOHTpPOJIA
IO IIepeBIDKEHNI0 MEPTBOI pbIObI B ITpefenax AB-
crpamn. Tpetelickas rpymma copMympoBana Tpu
TpeOOBaHNs, KOTOPBIE JOIDKHBI ObITh YCTAaHOBJICHBI
IJIA NPU3HAHMA HapylleHudA cT. 2.3, T. €. IPUHIU-
na HepuckpuMmuHayu B cpepe CPC-mep: 1) mMepa
ABJIAETCA CPECTBOM AUCKPUMIHALINI MEXTY Tep-
PUTOPMAMIY 4JI€HOB, OTIMYHBIX OT APYTOro 4IeHa,
BBOJIAILIETO Mepy, MM MeXJy TeppuTopueil dieHa,
BBOJIAILETO MePy ¥ TEPPUTOPMENl HPYroro daeHa;
2) MUCKpUMMHALMSA SIBSIETCS NIPOM3BOJIBHONM WM
He0OOCHOBAHHOIT; 3) MAEHTUYHBIE WU CXOXKIeE YC-
JIOBYA TIpeo0IalaloT Ha TEPPUTOPUM CpPaBHMBae-
MBIX YJICHOB'.

Crenyer oOpaTUTb BHMMaHME, YTO YCTAHOBIIE-
HIe HapyIleHV IPYHIUIA HeYICKPYMIHAIINY MO-
XKeT CBUJIETeNbCTBOBATh O TOM, YTO IIpMMeHseMble
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3 MponoBonbCTBEHHasA U CeNnbCKOX03ANCTBeHHaA opraHusauma (PAO) OOH - 3To cneuranv3npoBaHHOE yupexaeHue
OOH, ocHOBHOI Lienblo KOTOporo aABnAeTca obecneyeHne NPoLoOBONbCTBEHHOW 6e30MacHOCTM ANA BCEX U perynspHoro
[JOCTyMna HacerneHnsa K BblCOKOKauecTBeHHON nuwe. YneHamu OAO sBnsatotca 6onee 194 rocygapcts, otaeneHua ®AO
pabortatoT 6onee yem B 130 cTpaHax Nno BCemy Mupy.

4 B cooTBeTCTBUM C MexayHapoAHO KOHBEHUMEN Mo KapaHTuHY 1 3awuTe pacteHuin (MKK3P, ctatbs IX), EBponelickas n
CpeansemHomopckaa OpraHusauma no KapaHTuHy 1 3awuTe pacteHnit (EOK3P) aBnaetca pernoHanbHoOM opraHm3auyen no
KapaHTVHY 1 3awwmTe pacteHun (POK3P) ana EBponeinckoro n Cpean3eMHOMOPCKOro permoHa.

> Cm.: WTO: Russian Federation — Measures on the Importation of Live Pigs, Pork and Other Pig Products from the European
Union. URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds475_e.htm (accessed 16.09.2019).

6 Cm.: WTO: Australia — Measures Affecting Importation of Salmon. Report of the Panel. June 12. 1998. Para 7.111. URL:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/18R-01.pdf&Open=True (accessed 16.09.2019).
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CDOC-meppl UCTIONB3YIOTC B KadecTBe CKPBITBIX
orpaHM4eHmii MexxpyHapogHoit toprosmu [Weiler
et al. 2017]. Tak, B cope «CIIIA - 6ensun» («US -
Gasoline») mop CKpbITBIM OrpaHMYeHMEM ITOHVMa-
I0TCs OXBaTbIBaeMble Mepbl, pABHO3HAUHbIE IIPON3-
BOJIHOJ WM/IM HEONPABIAHHON AMCKPUMMUHALMM B
MEKIyHapOJHOI TOProBie, IIpUMeHseMble TI0f] BU-
IOM Mepbl, pOpMaIbHO COOTBETCTBYIOLIEN YC/IOBHU-
AM TepedycieHHbIX uckaodennit B ¢T. XX TATT -
1994 .. B To >xe Bpems, uTO e Kacaercs Cyga
EASC, yunTbiBas HeOOMBIION CPOK ero HYHKIMO-
HMpPOBAHNA, TaKas IIPAKTUKA He HapaboTaHa. 3asB-
JIeHNH, OTHOCAIUXCA K pelleHNAM, IPUHATHIM T10
Bonpocam COC-mep, B Cyn EASC He nocTynaro.

3. 3akmroueHue

BpiBozibI 110 IPaBOBOMY aHAIM3y MCTOYHUKOB,
oTHocAmuxcsA K mpaBy EADC u cornameHusm B
pamkax BTO B orHomennu COC-Mep, cnepyouue.

Heo6xopyMo BHeCTH psif M3MeHeHMit B [Joroop
0 EASC, B yacTHOCTM:

- yu4uTbiBag pasBuUTHE MH(OPMAIVIOHHBIX
TEXHOJIOTMII, HeOOXOAMMO IIPeAyCMOTPETb BO3MOJXK-
HOCTb MCIIO/Ib30BAaHMA 3IEKTPOHHBIX (DUTOCAHMU-
TapHBIX CepTU(IUKATOB;

-  IPUHATH pelleHyue 10 BOIIPOCY OIlpefiere-
HMA TIOAXONOB IO MAECHTU(UKALNY, PerncTpaLum
U IPOCTEXNBAEMOCTH >XMBOTHBIX M IIPOfIyKLIUM
JKMBOTHOT'O ITPOMCXOXKTEHMA C YIE€TOM pean3aluy
HPMHINUIIA «OT GPepMBI 10 IPUIABKa», YTO IO3BOIAT
CBeCTU K MMHMMYMY IOSIBJICHME HAa pbIHKe Hebes-
OIIACHBIX NNIIEBbIX IPOMYKTOB KMBOTHOIO IIPOJC-
XOXK/IeHN;

—  yperyImpoBarb IpaBuIa OOpalleHNs BeTe-
PVHAPHBIX IeEKAPCTBEHHBIX CPEICTB Ha TAMOXKEHHOI
Tepputopun Cor3a, KOTOpble ONPEENAT eVHbIe
HpOLeAypbl PErMCTpaluy U YCIOBUA OOpaleHus
JNIEKapCTBEHHBIX CPEJCTB BET€PMHAPHOrO HasHadye-
HIA, A TAK)XKE eV HbIe IPOLIeAypbl (hapMaKOHa/I30pa;

- BIIEJIAX CO3/IaHNA 6/1arONPYATHBIX YCIOBYI
[ HapallMBaHUA IPOU3BOJICTBA IPOJYKTOB IIUTa-

Cnucok nnTepartypbl

1. AHTOHOBa [., lanbueBa M., LlannuHa A. 2017. MNopaxo-
Ibl K noHATuo «CaHnTapHasa 1 ¢utocaHUTapHas mepa»
B npaBe BcemmpHon Toproson opraHusauyumn (BTO) u

HUA B rocygapcrBax — wieHax EASC, ponomHuTh
Enunble kapaHTUHHBIE QUTOCAaHUTAPHBIE TpeOoBa-
HMA JUIA pellleHys Ipo6IeMbl IIPOJOBONIbCTBEHHON
0€30I1aCHOCTY ¥ IMIIOPTO3aMeIeHNUA.

Smsorcst mu COC-Mepbl GapbepoM Ha IyTH
MexziyHapogHolt Toproenu? OTseT - ga. MoxHO
NN 3aIpeTUTDb CTpaHaM Kcnonb3oBath CPC-mepbr?
OrBer - HeT. BpIBOJ, — MOJKHO YCTaHOBUTD «ITPABU-
/1a UTPBI», JOTOBOPUTLCA B 3aK/II0YAEMbIX COITIALIe-
HMAX IO 3TOJ IpobIeMe O IpaBUIaX IPUMEHeHNA
CDC-mep, MUHUMM3NPOBAB BO3MOXXHOCTb MX He-
[06POCOBECTHOTO MCIIONTb30BAHMA.

BesycnoBHO, HEOOXOZMMO OTMETUTDb IIpUBEp-
KEHHOCTb TOCyfapcTB - uineHoB EASC mexpy-
HApOJHO-TIPAaBOBbIM IPMHINIIAM, 3a/I0KEHHBIM B
pamxax BTO/WTO [Boklan, Lifshits 2019: 169]. Op-
HAKO 3TO He ABJAETCA OCHOBAHUEM 3afABIATD, YTO
cornautenns, npunarsie B BTO, sapnsorca 6omee
BBICOKOTO YPOBHS, ueM npuHATbIe B EADC.

Cornamenne no COC-Mepam ABUIOCH OPUEHTH-
poM 114 3aKkmodeHns porosopos B EASC, HO Tem
He MeHee, YUNTbIBas COBpeMeHHbIe TeH/eHIINM, O-
TOBOPBI ABJIAITCA 60JIee IPOrpecCUBHBIMY, C KOH-
KPETHBIMM LIeIAMY ¥ BO3MOXKHOCTDIO VX KOPPEeKTH-
poBaTb Ha ypoBHe E9K.

Penrenns, npunnmaemble B pamkax EASC B cde-
pe COC-mep, koTopele cocTapnAwT npaso EADC,
HAXOJATCS BO B3aMMOJEICTBUY C IIPOLIeCCaMI, TIPO-
VICXOIAIIMMY B LI€IOM, B 00/1aCTH MeXAYHAPOITHO-
ro IpaBa, Korga HopMel mpaBa EASC u, yacTuyHo
BTO/WTO wuHKOpHOpUpYIOTCA B HaIMOHA/NbHOE
3aKOHOJ]aTeNIbCTBO TOCYHApcTB — uneHoB EASC, a
HOZIOKNUTENbHAsA NPAKTMKA HAI[IOHAIBHOTO 3aKO-
HOJIATeNbCTBA CAMUX TOCYAAPCTB, YUYUTHIBACTCS IIPK
noproToBke HopM pasa EASC B nemom.

MexpayHnapopHoe coTpygauuectso EASC ¢
MEKIyHapOJHBIMM OPTaHM3ALMAMM, O YeM CKa3aHO
BbIle B CTaTbe, B ToM uncie 1o COC-mepam, 1o-
3BOJIAET IIPUITH K BBIBOZY, UTO 1 caMo TpaBo EASC
MOXXeT BIUATb Ha pa3BUTIE IPYHUMAEMbIX MEX/Y-
HapOJIHbIX HOPM B 3TOJ1 chepe B Pas/INUHBIX UHTe-
TPaLlMOHHBIX 00beIVHEHNIAX.

npase EBpasniickoro skoHommnuyeckoro cotosa (EASC). -
lpaso u skoHomuka. N 3. C. 16-22.

2. Anydpwmesa J1.M. 2016. EASC n «<npaBo EA3C» B mexay-
HapOAHO-NPaBOBOM M3MepeHUn. — Mockosckuli xypHasn
Mexx0yHapooHoz2o npasa. N2 4. C. 78-87. DOI: https://doi.
0rg/10.24833/0869-0049-2016-4-48-62

7" Cm.: WTO: United States — Standards for Reformulated and Conventional Gasoline. Report of the Appellate Body. April 29,
1996. Para 25. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueldList=14573
&CurrentCatalogueldindex=0&FullTextHash= (accessed 23.08.2019).
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MEXAOYHAPOOHAA OPrAHMU3ALUUA
YroOJIOBHOW nonnuun (MHTEPMON):
BOMPOCHI MPABOBON UAEONOruU

BBEIEHWE. Cmamuvs nocesujena npobneme 6bi-
A671EHUS UOEOTI020-NPABOBBLX OCHOB MEHOYHAPOOHO-
20 compyoHu1ecmea yeonoeHoti nonuyuu. Mexcoy-
HApoOHOe Npaso paccmampueaemcs 6 pabome Kax
ocobas udeonozuueckas gopma npasa. O0HOU u3
PyHKYUll 91020 Npasa A6n1TeMc PYHKUUL OpeaHU-
3aUUU COMPYOHUUECNBA 6 NPOMUB00elicmeuu npe-
CMYNHOCMU HA MeHOYHAPoOHOM yposHe. CezmeHtn
MeHOYHAPOOHO020 Npasa, pezynupyrouuti compyo-
HUYeCMB0 Y207I06HOU NONUUUU 8 PAMKAX MAKOLL Op-
eanusauuu kax VInmepnon, npexce ecezo 3adeii-
CMBOBAH 68 OCYU4ECINBIIEHUL FMOUL PYHKUULL.

MATEPUAJIbI I METOIBDI. Ilpumensas coyuo-
aKcuonoeuuecKuti no0xo0 K npasy, KOmopuiil 3aKo-
Uaemcs 6 PAccMompeHuu npasa He KAax COB0KYH-
HOCMb HOPM, 4 KAK CUCTeMbl KOHEEHUUOHATLHBIX
ueHHocmell, PopMUPYeMbIX HA OCHOBAHUU NOmMpPes-
HoCmell U UHMepecos COUUATLHBIX AKIOPOs 6 Npo-
uecce Npaso6020 OUCKypca, AHATUSUPYIOM U0e071020-
npasoevle 0cHoevl OessmenvHocmu Vnmepnona. B
Kadecmee MAamepuanos UCNONb3YIOMCT MeHOYHA-
pOOHble OOKYyMeHMbL, peeiameHmupyowue Oes-
menvHocmy Mnmepnona, 0oKymeHmbl, peeiamen-
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mupyrousue dessmenviocmo HIB Mnmepnona MB/]
Poccuu, a maxse meopemuteckue mamepuanol
(cmamvu u monoepaguu), Komopole cnocobHwvl NPo-
TUMb céem HA NPooneMbl POPMUPOSAHUL U PA3BU-
MU IMux uoeii U yeHHocmeli Ha yposHe OOKMPUHDL.
B pabome nposodumcsi PyHKUUOHANLHO-CIPYK-
mypHbLil aHAIU3 npasosoti udeonoeuu Vnmepnona.
Vcnonv3ytomes  duanekmuueckutl, — cucmemHbitl,
PopManvHO-M02UeCKUTI U CPABHUMENILHO-NPABOBOL
MemoobL.

PE3VJIBTATBI MCCIIEDOBAHMA. Asmopot
dopmupyiom meopemuueckyio mooesb CHpPyKmypol
npasoeoii udeonozuu u onpedensom ee 06a306vie
pynxuuu. Ee cooepiucarue, npedcmasnerHoe yeHHo-
CMAMU, UOEAMU U NPUHLUNAMU, MOXem Obimb Kax
popmanuzosaro 6 ropuduveckux dokymenmax (Ha
MeHOYHAPOOHOM U/UNU HAUUOHATILHOM YPOBHe),
mak u He Popmanu308aHo co0ePHamvcs 6 nyonuy-
HOM Npasosom Ouckypce 6 NpasoOXpaHumenvHou
cgpepe. Ha dyHkyuonanvHom yposHe npasosas ude-
onoeust Vnmepnona dopmupyem udeonozuueckue
OCHOBbL  NPABONPUMEHUMENLHOLL  OesMENbHOCU,
npaeosoti 6asvt 60pvOLL ¢ NPECYNHOCMbIO U CO-
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MpyoHU4ecmea 6 nNpasooXpaHumenvHoi cgepe,
NpasoOXpaHUMenvHOl NPAKMUKU, JleeUtnumupyem
MeHIYHAPOOHOe compyoHUUecmao 8 obnacmu 60pb-
OvL ¢ NpecmMynHOCMbI0, KOHCOMUOUPYem MeioyHa-
DpOOHble ycunus 6 cepe npomusooelicmsus npe-
CMynHOCMU U Yynopsoouueaem mexnoyHapooHoe
compyoHuuecmeo 6 amoti oonacmu. OHa makxce
cnocobcmeyem yHuBepcanu3ayun MeioyHapooHozo
npasonopaoka u HopmMuposaHur0 npasosoll nosu-
muxu 60pvbbvL ¢ NPecmynHOCMbIO.

OBCYJKJIEHWE U BBIBOMDI. IIpasosas udeo-
noeust Vinmepnona npedcmasnsem co6otl cI0#HYH0
cucmemy, 0671a0ar0uLy10 NoKa euse He 00 KOHUA U3Y-
UeHHbIM PYHKUUOHATIbHLIM nomeHyuanom. Ocobvtii
xapakmep uoeil u yeHHocmeil (npasosvix ueHHO-
cmetl), exauux 6 0cHose npasosoii udeonoeuu V-
mepnona, ux 60cmpebOBAHHOCb 00YCI067IEHbL ee
cneyugpuueckumu PYHKUUIMU 80CPed08aHHbIMU
HA COBPeMEHHOM dmane Pa36UMus Me#o0yHapoOHO-
20 compyoHuuecmea 6 npasooxpaHumenvHoti cge-
pe. Ilpasosas udeonozus Vinmepnona evicmynaem
co0epHamenvHo CneuuPUUHoL yie HA UeHHOCH-
HOM Ypo6He 8610y 11020, 4O 6KHOUAE NPABOBbIE
UeHHOCMU KOHBEHUUOHAILHO20 MUNd, a Mmakxie
npasosvle uoeu UX KOHUeNmyanusupyousue u npuH-
Uunol, opueHmupyrouue Ha smu yenHocmu. Ee co-
depicarue NOCMOSHHO MPAHCPHOPMUPYemCs cO00-
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pasHo  usMeHeHuio  peanuii  MeHOYHAPOOHbIX
OMHOUIEH ULl 8 NPOUecce NOCHOSHHO20 NYOIUUHO20
npasosozo JUCKypca 6 npasooxpaHumenvHoti che-
pe. B nacmosiuiee spems ee codepicamenvHas «2ub-
Kocmv» U PYHKUUOHATIDHVILL NOMEHUUAn 0aiom
B03MONCHOCHY BOCHPUHUMAMD ee KaK BaXHHDLLL PaK-
Mop paseumusi MeioyHapooHo20 npasa.

KITIOUYEBBIE CJIOBA: MesxoyHapooHas opearu-
3ayus yeonosHoti nonuyuu (Viwmepnon), npasosas
udeonoeusi Vlnmepnona, 10eon0z0-npasosvie O0CHO-
8bL MeHOYHAPOOHO20 COMPYOHUUECNBA Y20NI08HOT
nonUUUY, MeNOYHAPOOHOe Npaso, mexrzocyoap-
cmeeHHoe Npaso, NPpasosvle UeHHOCMU, MeXOyHA-
POOHAS Npasosas uoeonozus, cmpykmypa npaso-
8oti udeonoeuu Vnmepnona, @yHkyuu npasosoi
udeonozuu Mnmepnona
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THE INTERNATIONAL CRIMINAL
POLICE ORGANIZATION (INTERPOL):
ISSUES OF LEGAL IDEOLOGY

INTRODUCTION. The article is devoted to the
problem of identifying the ideological and legal foun-
dations of international cooperation of the criminal
police. The paper considers International law as a spe-
cial ideological form of law. One of the functions of
this law is the function of organizing cooperation in
combating crime at the international level. The seg-
ment of international law governing criminal police
cooperation within an organization such as Interpol
is primarily involved in the implementation of this
function.

MATERIALS AND METHODS. Using a socio-axi-
ological approach, which studies the law not as a set of
norms, but as a system of conventional values based
on needs and interests of social actors in the process
of legal discourse, the authors analyse the legal values
and ideas that underlie the activities of Interpol. The
paper studies international regulations of the Interpol
activities as well as the regulations of the activities of
the National Central Bureau of Interpol of Ministry
of Internal Affairs of Russia, also studies theoretical
materials (articles and studies), that could shed light
on the aspects of formation and development of these
ideas and values on the doctrinal level. The paper un-
dertakes functional and structural analyze of the le-
gal ideology of Interpol. It utilizes dialectical, system,
formal-logical and comparative law methods.
RESEARCH RESULTS. The authors build the theo-
retical model of the legal ideology structure and deter-
mine its basic functions. Its contents, i.e. values, ideas
and principles, could formally manifest themselves in
legal documents on both international and/or nation-
al levels, or informally emerge in the public legal dis-
course in the law enforcement field. On the functional
level, the legal ideology of Interpol creates ideological
foundations for law enforcement, including legal data
base for combating crime and co-operation in law en-
forcement field and law enforcement practices, legiti-
mizes international co-operation in combating crime,
brings together international efforts in combating
crime, and strengthens international co-operation in
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this field. It also facilitates the universalization of the
international law order and creation of legal policies
in combating crime.

DISCUSSION AND CONCLUSIONS. The legal
ideology of Interpol is a complex system employing
functional potential, that remains to be studied in de-
tails. The unique nature of ideas and values (law val-
ues), that lay ground for the legal ideology of Interpol,
their high efficiency, derive from its particular func-
tions, proven to be valuable on the modern stage of
international co-operation in law enforcement field.
The legal ideology of Interpol, in terms of its contents,
tends to be very specific on the values level, because it
encompasses legal values of conventional nature, as
well as legal ideas supporting these values, and prin-
ciples directed at them. Its contents never stop trans-
forming accordingly to ever changing realities of in-
ternational relations in the process of uninterrupted
public legal discourse in law enforcement field. At the
present moment, both its flexibility in terms of con-
tents and functional potential allow us to see it as an
important factor contributing to the development of
the international law.

KEYWORDS: International Criminal Police Or-
ganization (Interpol), the legal ideology of Interpol,
the ideological and legal foundations of international
cooperation of the criminal police, international law,
interstate law, legal values, international ideology of
law, the structure of the legal ideology of Interpol, the
functions of the legal ideology of Interpol
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MEXOYHAPOAHAA BOPbBA C MPECTYMHOCTbBIO

AW. KnumeHko, A.A. ConykoB

1. BBenenne. IleHHOCTHBIE OCHOBaHISA
MeXJYHapOJHOTO NPaBa Kak 0co00ii CICTeMBI
npaBa

€rofiHsA BeJleTCsA MHOTO CIIOPOB O MEX/yHa-
POIHOM IIpaBe Kak 0C000JI CHCTeMbI IIpaBa B
KOHTEKCTE Pa3/NYHBIX TEOPETUYECKIX MOfI-
Xofi0B K 1paBy. I[IpencraBureib KOMMYHMKATUBHOI
Teopuy IpaBa Mapk Ban Xyk ormevaeT: «MexxyHa-
POIHOE IIPaBO SABJISAETCS IIOTHOLEHHBIM “TIPaBOM ™ 1
6e3 CylecTBOBaHMA MEK/[YHAPOJHOTO FOCYAApCTBa
Y MeXXIYHapOIHOTO IPAaBUTENbCTBA, TAK KAK ABJIA-
€TCs VHCTUTYLMOHA/IM3MPOBAHHON HOPMATUBHOI
CUCTEMOI1, XOTA OHa U VIHCTUTYLMOHA/IM3UPOBaHA
B MEHbIIell CTeIeHN, YeM TOCYJapCTBeHHbIe IIpa-
BOBBIE CHCTeMBL. Bo Bcex TeopysAx, CBA3BIBAIOLINX
IpPaBO C KaKUM-MOO TOCYAapCTBEHHBIM YCTpOIi-
CTBOM, BO3HUKAIOT IIPOOIEMBI C IOHATUEM MEXY-
HapopgHoro npasa. Ero nmbo BooOije He CYMTAOT
paBoM, 1160, B JIydIleM CIydae, ONpefe/AoT KakK
“He3aBepIIEHHYI0 IPABOBYIO CUCTEMY [0 TeX IIOp,
noka He OyzeT 0OpasoBaHO HEKOe MUPOBOE TOCY-
mapctBo» [BaH Xyk 2012:44]. Tem He MeHee MeX[y-
HapojiHOe IIPaBO HECMOTPS Ha PAJ «IIOPAKEHWil»
HPOJO/KAET JIeMOHCTPUPOBATb CBOIO YVIBUTE/ID-
HYI0 3QeKTUBHOCTD. VI 3TN «I1opakeHns1» XOTb 1
VIMEIOT MeCTO SABJIAIOTCA CKOpee VICKTIOYeHNAMI 13
obmero npasua. [Ipu aToM mcciegoBarens crpa-
BE[UIVBO YKa3bIBaeT HAa TO, YTO €C/IV IIPU3HABATDH
IPaBOM MEX/YHapOJHOE IPaBO, TO C/efyeT Hpefi-
JIO>KUTD JOCTATOYHO IIMPOKOE IIOHATHUE IPaBa, KO-
TOpOe BK/II04aso 6b1 1 ero [Ba Xyk 2012:45]. [Tona-
raeM, K/Il040M K TAKOMY IIOHMMAaHMUIO IIpaBa Booo1e
Y MeXIYHAapOIHOIO IIpaBa B YAaCTHOCTY ABJIACTCA
IIOAXOJ, K IIPaBy KaK K cucreMe LieHHocTeil. VIMen-
HO TaK PacCMaTpPMUBAETCA IIPABO C TOUKY 3PEHNA CO-
II110-aKCUOJIOTNYeCKOTO MOAXO/IA.

[TomaraeM, make B TOM C/y4ae €C/M Mbl BOC-
IPVMHMMAaeM IIPaBO B KOHTEKCTe [PYIMX IIOXOOB
BeCbMa AKTYa/lbHBIM IIPEJCTABIAECTCA BOIPOC O
IICHHOCTHBIX OCHOBAHVAX MEXIYHAapOJHOTO IIpaBa
(HammpuMep, O LIEHHOCTHOM YPOBHe Kak 00 ypoBHe
IpaBoBOro obecredeHNs XapaKTepPHOrO MMEHHO
IA MeXJyHapopHoro npasa muuret B.I1. Manaxos
[Manaxos 2018:57]). Me>xxgyHapogHOe IIpaBoO MOX-
HO PaccCMaTpuBaTh KaK CUCTEMY PasHOYPOBHEBBIX
CTaH/]APTOB, PErIAMEHTMPYIOIMX KaK IIOBefieHMe

CyO'beKTOB MEX/[yHApOJHOTO IIPaBa, TaK 1 B MeHee
CTporom u 60jee MMPOKOM CMbIC/IE CTIOBA MEKIYHa-
PORHO-IIPaBOBLIX aKTOpoB'. CrIeyeT Mof4epKHY T,
4TO MEX/[YHApOJHOE IIPaBO BKIIIOYAET B CeOs 10T0-
BOPHOE «KeCTKOe» IIPAaBO U 3a4aCTyI0 aCCOLMMPY-
eTcs MIMeHHO ¢ HuM. HecMoTps Ha To, 4TO 3TO TIpa-
BO IO CBOEJ 4eTKoil IopupndHocTyt (PpopmanbHO
OIpeJie/IeHHOCTY) HAIOMIHAET HOPMBI Hal[VIOHA/Ib-
HOTO IIPaBa, OHO CO3/JaeT IPABOIOPSKH, B KOTOPbIe
BKJIIOUEHBI He BCE TOCY/IAPCTBA, @ TONBKO JIMIIb J10-
rOBAapUBAIOIIVIECs CTOPOHBI, l IMEHHO STU CTOPOHBI
ob6ecreurBalT peaan3aliio JOTOBOPHBIX HOPM, 1
VIMEHHO J/IA 9TUX CTOPOH CTOSAIINE 3 JAHHBIM TIpa-
BOM LIEHHOCTY CTaHOBATCSA 3HaUMMbIMI. Ecn roBo-
PUTb O MEXIYHApOJHOM OOBIYHOM IIpaBe, TO 371eCh
C/leflyeT HOAYePKHYTh, 4TO OHO B OOJIBIIelT CTeNeH N
MOXXET IIPeTeH/|0BAaTb HAa YHMBEPCAIbHOCTb U €ro
HOPMBI TaK>Ke MOTYT CUMTAaTbCA BECbMa JKECTKM-
MM, TIPU 9TOM OHU PEryIupyloT HeOOMbIIoi 00beM
MeX/JYHapOJHO-TIPaBOBBIX OTHOLIEHWIT, U 3a4aCTyI0
BO3HMKAIOT PA3HOINACKA B OTHOIICHUY HaIMYUA U
cofiepXKaHMA TOTO MM MHOTO obbryas. Tem He Mme-
Hee LIeHHOCTY, KOTOpbIe BIPQ)XEHBI B 00bIUae, KakK
IPaBUIO BOCIPUHUMAIOTCA KaK YHUBepCaIbHble. V1
HaKOHel], JOKYMEHTbI MEeKIYHAPOJHOTO «MATKOTO»
IpaBa MPeTeH[YIOT Ha YHMBEPCAIbHOCTb U HA TO,
4TOOBI BBIPAXKATh CaMY COfIEP)KATE/NbHYI0 OCHOBY
MeX/JYHapOJHOTO IIpaBa — CUCTEMY IIPABOBbIX LIeH-
HocTeil. TakuM 06pasoM, clefyeT OTMETHUTH, YTO
eC/ ¥ BO3MOXKHO BOCIPVMHMMATDb MEXIYHapOTHOE
IPaBO KaK eVHYIO CUCTEMY, TO BEPOATHO, 3TO BO3-
MOXXHO B PaMKaX COIIMO-aKCHOIOTMYECKOTO IIOfIX0-
fia K IIPaBy, TO €CTh PAcCCMATPMBast MEX/YHAPOAHOE
IPaBO KaK CUCTEMY IPAaBOBBIX LIEHHOCTeI! (B ompe-
Jie/IEeHHOM KOHTEKCTe MeXYHapOJHOE IIPaBO MOX-
HO TIPEfICTaBUTh MIe0IorndecKort Gopmoit mpasa)
[Kmumenko 2017:48]. Bce ocranbHble KOMIIOHEHTHI
IpaBa HOCAT MHCTPYMEHTA/IbHBIN XapakTep. 37ech
ClleflyeT TOJYepPKHYTb, YTO Mbl IPUAEPKMBAEMCA
MaTepuaauCTIIeCKOro IOHMMAaHNA TPAaBOBbIX LIeH-
HOCTeI1%, U II0/IaraeM 4TO IIPaBOBbIe [IEHHOCTY ABJIA-
I0TCS TIPOM3BOIHBIMY OT NMOTPeOHOCTEN ¥ MHTepe-
COB MEXXJ[yHAapOJJHbIX IIPABOBBIX aKTOPOB.

To ectb, ec/myt MbI IPUBBLIK/IV UIMETD JIE/IO C OpU-
IVYeCKVMM BBIPKEHJMEM MEeXIYHApPOLHOrO IIpaBa,
CO CBOETO pOfia «BepXyIIKOIi aiicOepra», Mbl BCerna
JIO/DKHBI TIOfIpasyMeBaTh IIOf, HUM OIIpefe/IeHHY0

' 06 1MCnonb3oBaHMM KaTeropumn «akTtop» NPUMEHUTENIbHO K MPaBOBOMY B3aMMoZeNcTBuio cM.: [Tpodurmos, CBupraos
2017:83]. O KaTeropuv «npaBoOBOW aKTOP» W Pa3nnunn KaTeropui «CyobeKT npaBa» 1 «NpaBoOBOW akTop» cMm.. Ma3ypos
WN.WN. Mpupoga n copepxaHme npaBonpuTaAsaHmi. Jucc.... KaHa. opug. Hayk. Mocksa. 2019; Masypos W.W. Mpupoaa un
cofepkaHue nNpaBonpuTA3aHUiA. ABTopedepart AnCC. ... KaHa. opug. Hayk. Mockea. 2019.C. 8, 11, 21.

2 O MaTepranmnCTUYECKOM 1 MAEANNCTUYECKOM NOAXOAE K MOHUMAHWIO LleHHoCTel cm.: [Ounocodus npaga...2011:307-308].
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IICHHOCTHYIO OCHOBY. VIMEHHO 3Ta OCHOBa Je/aeT
MEXIYHApOJHOE IIPABO €VHOI LIeIbHOM CUCTEMOIA,
VMEHHO ee 3Ha4YeHue OOYC/IOBIMBaeT CreludUKy
MEX/YHApPOIHOTO IIPaBa, €r0 OPUEHTMPOBAHHOCTD
Ha COfep)KaHMe ¥ IO03BOJIAET MEeXAYHAPOLHOMY
IpaBy CYLIECTBOBATb B YC/IOBUAX OTCYTCTBUSA 4YeT-
KUX CUJIOBBIX TapaHTHII CBOeJT peanusanymn (To ecTb
0CTaBaTbCsi COOCTBEHHO IpaBoM). B aTom mmane
CTIeflyeT CONMMAAPU30BAThCA C TIO3UINeNT pAaa MCcCIe-
JloBaTerIell, pacCMaTpPUBAIOLIVX IIPAaBOBbIE LIEHHOCTI
KaK «MEHTAJIbHYI0 OCHOBY» IIPABOIOPSIKA, & CaMO
IPaBO B OIPeJe/IEHHOM KaK HOPMAaTVBHOE BbIpaKe-
H1e 1ieHHOCTelt [[myxapesa u zip. 2019:67]. 310 Tem
Oosee CripaBeyINBO I MEXAYHAPOJHOTO IIPaBa.

2. igeonoro-npaBoBbie OCHOBAaHNA
MeXJYHaApOTHOTO COTPYHIYECTBA B 6opble ¢
NPeCTYMHOCTBIO.

2.1. Vipeonorm4yeckmnii KOMIIOHEHT MeKAyHa-
POAHBIX IMpPaBOBBIX HOKYMeHTOB. CrefyeT OoTMe-
TUTb, YTO IIPAaBOBblE LIEHHOCTM OOTAfjAl0T CBOEI
crierpudukoit. IIpaBoBble LIEHHOCTM TPECTABIISAIOT
c060i1 CHHTeTUYEeCKIe KOHBEHI[MOHA/IbHbIE 1IeHHO-
ctu. OHM QOpMUPYIOTCS B pe3y/nbpraTe IIPAaBOBOTO
muckypca. OgHako ¢ HamOOMbIIell OYeBUIHOCTDIO
B IUIaHE «BHEIIHEro» He «BK/IIYEHHOIO» aHajm3a
OHU TIPEeACTAIOT B KauyecTBe Ml M IPUHINIIOB, 3a-
KpeIJIEHHBIX B MEXIYHApPOJHBIX IPaBOBbIX HOKY-
MeHTaX. OHU IIpefiCTaBIeHbl KaK B JeKIapaTUBHON
UX YacTy, TaK M B 4aCTU HOPMATMBHOI. DT MIeU
U IIPMHIUIIBI IOIBEPTAIOTCA MHTEPIPeTallu — TOM-
KOBaHMUIO U COOOPA3HO 9TOMY TOJIKOBAHUIO TIPUMe-
HAIOTCA, ONHAKO OHU He TO/NbKO pacCMaTpUBAOTCS
KaK 4acTb MEXJYHApOIHOIO IIpaBa, HO BOCIIPUHU-
MalTCs MeXAYHApPOLHBIMY IPaBOBBIMU aKTOpPaMU
KaK COCTaB/IAIOast VX Meosornu. Takum o6pasom,
MeX/IyHapOJHO-TIPaBOBble JIOKYMEHTBI COfiepyaT
3HAYUTETbHBIN UIEOTOTNYECKIIT KOMIIOHEHT, ¥ 3TOT
KOMITOHEHT IIPefICTaB/IsAeTCsl BeCbMa BaYKHBIM I CY-
I[eCTBEHHBIM [I/IS1 er0 QYHKIVIOHNPOBAHNA.

2.2. MexpayHapogHoe NpaBo KaK MJeONOIN-
yeckas ¢opma mpasa. B onpeneneHHOM pakypce
(HO TONBKO B OIpeIe/IeHHOM) MOXKHO IOWTY Jajlb-
I1Ie U 3aABUTD, YTO MEX/JYHAPOSHOE IIPABO, IPeXe
BCero — Mpeosnornyeckas ¢popma mnpasa. B mompsy
3TOTO TOBOPUT TO, YTO Hambosee CyIeCTBeHHBIM B
IIpaBe BLICTYIAeT MMEHHO MUeONOTMYecKUil KOM-
MIOHEHT — IIeHHOCTHasg ocHoBa. OH LieMeHTMpYyeT
MeXJI[yHapogHOe IIpaBo, NpHjjaeT eMy egVHCTBO.

Tpe6oBaHNA K KauecTBY 9TOTO KOMIIOHEHTAa BeChb-
Ma BEIMKY, Belb /I TOro, YTOOBI 00XOmUThCA 6e3
[IOJDKHOTO MeXaHM3Ma CUJI0BOTO IapaHTUPOBaHNUA,
HeoOXoAMMa KOMIIGHCAIMA MAEOIOINYecKoro IJIa-
Ha — HeoOXOAMMO, YTOOBI MEXAYHApPOSHO-IPABO-
Bble aKTOPBI 0€3 BCAKOrO NMPUHY)KAEHWSA ClIefoBa-
M HOPMATUBHBIM TPeOOBaHUAM B CHUIIYy TOTO, YTO
OHJ PasfieIAI0OT Te IIeHHOCTY M MJeM, KOTopble 3a
JAHHBIMU TpeOOBaHMAMM CTOAT. [lefiCTBUTENbHO,
MeX/YHapOJHOe IIPABO He MMeET I €IMHOTO efIHO-
06pa3HO BOCIIPOM3BOAMMOIO MEXaHNM3Ma peasnsa-
LM TIPABOBBIX HOPM M, COOTBETCTBEHHO, JIelICTBY-
eT «BpeMs OT BpPeMeHV» U «II0 00CTOSTeIbCTBAMY,
CKOpee OHO [IeJICTBYeT He KaK IpUANdIecKoe IIPaBo
rOCy/IlapCTBa, K KOTOPOMY MbI TaK IIPUBBIK/IM, @ KaK
CBOEro pojia npasosasd upeonorus. OfHaKo B uyeo-
JIOTMYeCKOM II/IaHe MbI BUJVIM, YTO MEXIYHApOJHOE
IPaBO BBICTYNAeT KaK aBTOPUTETHOE OCHOBaHMe
LIeHHOCTHBIX CY>XX/ieHIil B 00/1acTy pasa. Bee aTo
II03BOJISIET TOBOPUTD O MEX/IYHAPOJHOM IIpaBe Kak
06 upgeonornyeckoit Gpopme mpasa.

2.3. CopepkaHue M CTPYKTypa MeXZyHapof-
HOIl NpaBoBOIi Maeomorun GoppOBI C MpecTym-
HOCTBI0. TakuM o0pasoM, ecnu WueonorndecKuit
KOMIIOHEHT MEX[YHapOJHOIo IIpaBa CyIlieCTBEHEH
WM JIaKe B OIIpefieNIeHHOM PaKypce MOYKHO CTaBUTb
BOIIPOC O MEX/YHapPOJHOM IIpaBe KaK O MeX[yHa-
POMHOII IIPaBOBOIL UJE0/IOTVM, BIIOJTHE CIIPABEJIVBA
¥ IOCTAHOBKA BOIIPOCa 0 GOPMMPOBAHNM IIPABOBOII
UJIE0/IOT1Y 0COO0T0 XapaKTepa B pas/IM4HbIX cdhepax
MEXIYHAPOJSHOIO COTPYAHMYECTBA. BakHeriuen
chepoil MEXYHApOTHOTO COTPYAHMYECTBA Ipef-
crapysieTcst cepa 60pbObI ¢ MEKIYHAPORHOI TIpe-
crynHocTbio. Cofiepykanue 3Toit ugeonornu Gopmu-
pyeTcs M pasBUBaeTCA He TOJBKO B paMKax o01iero
IIPaBOBOTO IUCKYPCa, HO ¥ B KOHTEKCTe CMbIC/IOBBIX
KOOPAVIHAT IIPO(eCCUOHATbHOTO IIPaBOOXPAHNTEIb-
HOTo JMcKypca. TeM He MeHee MeX/JyHapoJHas IIpa-
BOBasl MIe0TIOrNs OOPBOBI C MPECTYIHOCTBIO VIMeeT
KaK «00IYI0» 4acTb CBOETO COflep>KaHMsA, TaK 1 0CO-
0y10, «CIelMaIbHY0» ero 4acTb. CefyeT OTMETUTD,
4TO HaMbo/Iee MHTEHCUBHO TAKOTO POJA MEOIOTHA
dopMupyeTca BOKPYI OpTraHM3ALMOHHOIO «SAApa»
PA3IMYHBIX MEXK/[YHAPOJHBIX IPaBOOXPAHUTENbHBIX
opranmsanmit. Han6oree ycremHoit Takoro poza op-
raHusanuell BpICTynaeT MexX[JyHapojgHas OpraHu-
3y yroloBHOI oy — VnTepnion®. 3Hadenne
VIHTepriona cerofiHa CI0XKHO II€PEOLeHNUTb, 3Ta Op-
raHM3aLMA He CIy4YailHO XapaKTepU3yeTcd KaK «...
HOJINLIeNCKas OpraHu3alis YHMBEPCAIbHOIO XapaK-

3 Cm.: What-is-INTERPOL.URL: https://www.interpol.int/Who-we-are/What-is-INTERPOL (accessed 21.12.2019).
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Tepa Bropas 1o uncneHuocty nocie OOH» [Iybepn-
ckasa 2016: 198].

Takum 06pa3oM, IOCTaHOBKA BOIIPOCa O NPAB0-
60ii udeonozuu MexOyHapooHoii opzanuzayuu
y207106H01i nonuyuy — Vlnmepnona BIONHE IIPaBO-
MepHa Il Ha ee IIpYIMepe MOXKHO IPOC/IEAUTD Pas3yny-
Hble HAIlpaB/IeHUA PasBUTIA IPABOBOI MIEOIOIUN
MEX/YHApOJHOTO COTPYJHMYECTBA B IIPaBOOXpa-
HUTEBHOI cdepe.

2.4. JIMCKypCHBHO-KOHBEHIIMOHANTbHBI Me-
xaHu3M (opMHUpOBaHMA M M3MEHEHUA IPaBoO-
BOIT upeonormn MeXayHapomHON OpraHM3anyu
yronosHoii momuuumu - Viatepnona. Juckypcus-
HO-KOHBEHIIVIOHA/IbHBI/I ~ MEXaHM3M  BBICTYIIAeT
YHUBEPCATIbHBIM 11 (OPMUPOBAHVA IPABOBBIX
LIEHHOCTEI 1 CMBICTOB. Ero CyTh COCTONT B TOM, YTO
IPaBOBbIE LIEHHOCTY IO OIPEe/IeHNIO0 BBICTYIIAIOT
KaK HeabCOMIOTHBIE, OTHOCUTE/IbHbIE, KOMIIPOMMCC-
Hble, KOHBEHIIMOHA/IbHbIE. DTO VX JenaeT cnabee B
JieATeIbHO-MOTUBAIIMIOHHOM IUIaHe, OJHAKO II03BO-
JIAeT VHTETPUPOBATb YYaCTHUKOB COTPYJHUYECTBA
Y TIPUAATh STOMY COTPYAHMYECTBY CMBIC/. Y4acT-
HJMKaMJ TIPaBOBOTO AVCKYpPCa BBICTYIAIT CyObeK-
Thl COTPYAHMYECTBA, KOTOPbIE MOXKHO IIOfjpasfe-
JIUTD Ha AKTOPOB (JIeVICTBYIOLINX OT CBOETO VIMEHU 1
B CBOVIX MHTEpecax) ¥ areHThI (JeiiCTBYIOLINe B MH-
Tepecax IPefCTaB/IAeMOr0 aKTopa — IPUHIVIIANA).
CTro/IKHOBEHMe Pas3MYHbIX NHTEPECOB YYaCTHUKOB
COTPY[HUYECTBA, C OIHOI CTOPOHBI, U VX OPMEHTa-
M Ha KOMIIPOMICC U KOHCEHCYC, 00yCIOB/IeHHAA
BOXHOCTBIO CaMOTO COTPYZHMYECTBA, MIPUBOIUT K
(bOPMMPOBAHUIO CHHTETHMYECKNX KOHBEHI[VIOHA/Ib-
HBIX IPAaBOBbIX LIEHHOCTEN, OTIPABHOIM TOYKOI
JUIA 3TOTO BBICTYIAeT KOHBEHIVIOHAIbHBIN (aKT —
«MOMEHT POXHEHWs» WM «TOYKA V3MEHEHUS»
KOHKPETHOJI IIPAaBOBOI LJEHHOCTH, OIIPENe/IEHHOrO
paBoBoro cMbicia. CrefyeT COINAacUTbCA C MHe-
HueM B.II. Manaxosa xoropsii ormevaet: «IIpaBo
HauyHaeTcsi (aKTyanmsMpyeTcs)) ¢ TOTO MOMEHTa,
KOIZla OTHOLIEHNMA K LIEHHOCTAM IIepecTaioT ObITb
JIMYHBIMU ¥ TPEOYIOLIMMI TMYHOCTHOTO LieHEHbIE
Y CTaHOBATCA 0e3pas3lTNMYHBIMMU, KaK COITIACOBAH-
HBIMU C (aKTOM 001elt Ipr3HaHHOCTY» [Manaxos
2005: 110-111]. ITop kOHBEeHIIMOHANTBHBIM (HAKTOM 1
noapasyMmeBaeTcs (GakT o6Ijero npusHaHus — «00-
el TMPU3HAHHOCTM». B 3TOM NpMHIMIIMAIBHOE
OT/INYYe MOPA/IbHBIX U PEIUTMO3HBIX LIEHHOCTE 1
CUHTETMYECKMX — KOHBEHIMOHA/IbHBIX IPABOBBIX

4 CMm. 0 3amupeHHo cpege: JercT 2002:40, 122].

LIEHHOCTEIT; B 9TOM U O0ObACHeHMe 6oyee cr1aboro
leATeIbHO-MOTMBAIIOHHOTO IIOTEHLIMaMa IIpaBo-
BBIX LIEHHOCTeil (110 CPaBHEHMIO C MOpPa/lbHBIMIU,
PeUIno3HbIMN), 1 60JIee CUIBHOTO IPYIMVPUTEND-
HOTO IIOTeHIMaja, KOTOpoe MO3BOJIAeT UM B yCIIO-
BYAX CYIIECTBEHHBIX pas/mnunii GOpMUpPOBATD «3a-
MMPEHHYIO Cpeny»*.

To, 0 yeM He/b3s1 JOrOBOPUTDCS, «BBIIATAET 13
CHUCTEMBI IIPAaBOBBIX LIEHHOCTEN, TIeXKallell B OCHOBE
IIpaBOBON upeonornn MexXyHapOHOM OpraHus3a-
LU YTONOBHO nomuuun — MaTepnona.

2.5. CooTHomeHne NpaBoBoii ugeonoruu Vin-
Tepmona C MPaBOBOIl MEOTOTHENl POCCUIICKOTO
obmectBa. Heo6xopyMo 1offuepKHyTh, 4TO Ha IIpa-
BOBOM YPOBHE COJiepKaHle IPaBOBOIl U€O0NOTUY
Poccuy B mpaBooXpaHUTeNbHOI chepe 1 IPaBoOBOI
UJIEONIOTUM MEXYHAPOJHOTO COTpyHMYecTBa VH-
TepIio/a IPMHIMINANIBHO COBNajaloT. Pasymeercs,
Ha YPOBHE MEX[YHapOJHOTO HPO(eCcCHOHaNTbHOTO
IVICKYPCa MHOTO OBITh ¥ HE MOXKET, OJIHAKO JaKe Ha
ypOBHe 0011ero MeXXIyHapOIZHOIO IIPaBOBOTO JNC-
Kypca, ¢popMupyeMble IpaBOBbIe LIEHHOCTH, UJEN
VI IPYHINIIBL, 0Opa3yemble NPy aKTUBHOM y4aCTUM
Poccuiickoit ®epepanuim, BIONHE KOPPEIUPYIOT C
paBoBoit upeonorueit Poccuiickoit @epgepaunn. K
COXaJIEHNI0, MU} O COflep>KaTelbHOM HeCOBIIajie-
HIU [IPaBOBOI UEO/IOT MUY HALIEN CTPAHBI Y MEXLY-
HaPOJIHOII IIPaBOBOII UIEONOTUY YaCTO MICIIO/Ib3YeT-
cs1, Kak HobopHuKamu «ocoboro myTn» Poccuiickoit
Depepaniny, TaK ¥ HOMUTUYECKUMM IIPOTUBHUKAMMI
Poccun, koTopble IbITAlOTCA JOKa3aTh IEHHOCTHYIO
OTOPBaHHOCTb Poccun oT MyupoBoIt IpaBoOBOI KY/Ib-
TYpbl, II0Ka3aTh €€ OTOPBAHHOCTDb OT «MarucTpalb-
HOTO ITyTV» MMPOBOJ IIMBUIN3ALINN’.

[Tonaraem, 4To Kak ObI He OBUIVM TIPVB/IEKATENb-
Hbl MHTE/UIEKTya/IbHble CHeKY/IALVM IOJ0OHOro
pofia, Mbl JOJKHBI K HUMM OTHOCUTbCS KpaiiHe He-
raTUBHO, KaK B HAY4YHOM, TaK U B UJI€0/IOTMYECKOM
mwiae. CaM  [IMCKypCMBHO-KOHBEHIVIOHA/IbHbII
MeXaHM3M, MCKIYALWNI OFHOCTOPOHHOCTb B
(bopMMpOBaHUM IPABOBBIX LIEHHOCTEN 1 CMbICTIOB
U y4acTue B MEXKIYHApOLHOM IIPAaBOBOM JJMICKYp-
ce Poccun, menmaer LeHHOCTHYIO OTYY>KIE€HHOCTD
Poccuio (B cdepe mpaBOBBIX IIEHHOCTEN) HEBO3-
MO>KHOI. ITO IOATBEPKJAETCA U YCIIEXOM B MMILTIe-
MEHTALMM HOPM MEX/YHapPOJHOTIO IIpaBa B IIpaBo-
Byl cucreMy Poccum, M camumm HONOKEHUAMU
POCCUIICKOTO HAIlMOHA/IbHOTO 33aKOHOJIaTebCTBa,

> Cm.: WnenmoBuuy 3., Peiipep M. letanu (M3pawnnb): uem onaceH UHtepnon. - MHOCMU.PY. 25.11.2018. Joctyn: https://
inosmi.ru/politic/20181125/244081903.html (gaTa obpaLleHus: 21.12.2019).
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OTPaKAIOLIMMY Ba)KHble YHUBEpCalbHblE IIPABO-
Bbl€ IIPUHIIMIIBI ¥ LIEHHOCTH, a TAKXKe KOHCTUTYLU-
OHHOE IIpM3HaHME IPUHIUIIOB MEXIYHapOJHOIO
IpaBa U MEXAYHApOJHBIX NOroBopos Poccuiickoii
Depepary YacThIO ee IIPABOBOIL CHCTEMBI (1 faxKe
VX IPMOPUTETHOCTY B ONIPEEIeHHbIX CUTYALMAX).
Bce aTo 1mo3BossAeT yTBepXK/aTh, YTO COBPEMEeHHas
Poccusa xopoio nHTErprpoBaHa B CUCTEMY LIeHHO-
cTeil I106aIbHOI TPABOBOJ M[IEO/IOTHM, TOPA3/I0 B
OOJIbIIIelT CTETIeHM, YeM OT/ie/IbHbIE CTPAHbI «3aIlaf-
HOro Mypa». UtoOpl yoemuTbcs B TOM, YTO IPaBO-
Bag mpeonorua VIHTepnona u poccurickas Ipaso-
Basi UJe0/I0rNA XOPOIIO KOPPEIUPYIOT, JOCTaTOYHO
IIPOAHAIU3UPOBATb MJEONOTMYECKMIT KOMIIOHEHT
POCCUIICKUX JIOKYMEHTOB perlnaMeHTUPYIINX Je-
ATENBHOCTh HallMOHA/IBHOTO IIeHTPaIbHOTO OIOpO
urepnona MBI Poccun® u cpaBHUTD UX C yHU-
BepcabHbIMU JIOKyMeHTaMu VIHTeprona B pamKax
MEKIyHapOJHOTO TIpaBa M0 JaHHOMY KPUTepUIo’.

2.6. CTpyKkTypHbBIe XapaKTepUCTUKM COfleprKa-
HUA npaBoBoli upeonorun Vnrepnona. Crenyer
OTMETUTb, 4TO HPMHLMINMANIBHO Ha CMBICTIOBOM
yPOBHE CTPYKTypa IpaBoBoil mpeonoruu VIHTep-
110712 IIOTHOCTBIO COBIIA/Iae€T CO CTPYKTYPOIl IIpaBo-
BOTO JIVICKypca BOOOIe, YTO /INIIb HOZYEpPKMBAET
[IPaBOBOM XapaKTep WEOOTNN, OIpeJensieMoil
CUCTEMO0OPA3yIOIMMH U/IesIMU CBOOOJIBI, TOPSKA,
CIIPaBe/IMBOCTI ¥ OTBETCTBEHHOCT.

Tem He MeHee, TIepexofis K KOHKPETHOMY aHa/In-
3y COfiep)KaHuA IPaBOBON upeonornm MexpayHa-
POJHOI OpraHM3alNy yroloBHONM momuuuu - Vin-
TEpII0/Ia, MOXKHO TOBOPUTb O TOM, YTO OHO MOXKET
OBITb CTPYKTYPMPOBAHO KaK II0 BHYTPEHHEMY Kaue-
CTBY CMBIC/IOBBIX €IMHMII, TaK ¥ IO HAMYUIO WIN
OTCYTCTBUIO IOPUANYECKOTO opopmeHns (1o cre-
neHy Gopmanusanum).

B nepBoMm ciy4yae MbI BbIie/IsIeM LIeHHOCTH (TIpa-
BOBBI€ [IEHHOCTM) KaK 0a30BBIil 9/IeMEHT IIPaBOBOII
upeonorun VInreprnona, uaen — Kak MOIBITKY palju-
OHAJIbHOTO OCMBIC/IEHNSA ¥ BBIPQXKEHUA LIEHHOCTH,
IPaBOBOJ IPMHIMI® KaK OOILIYI0 MOBEIEHYECKYIO
YCTAaHOBKY Ha [ieiiCTBME, OPMEHTUPOBAHHOE Ha
OIIpeJie/IeHHYIO IIPABOBYIO LIEHHOCTb.

Bo BropoM ciy4ae pedb 1jieT 0 LIeHHOCTAX, UAesAX
U NIPUHIMIIAX OTPAXKEHHBIX B IIPABOBBIX JJOKYMEH-

TaX (KOTOpBIE BIIOC/IEACTBUY MOTYT UHTEPIPETHPO-
BaTbCs, HO VIMEIOT TEKCTYa/IbHbII (OpMann3oBaH-
HBIJI CMBICTIOBOJT CyOCTpaT) — C OFHOI CTOPOHBI, 1
0 LIEHHOCTSX, U/IesX ¥ IPUHINIIAX JOCTATOYHO OYe-
BUJHBIX I YYaCTHUKOB COTPYAHUYECTBA, OTHAKO
He (OpMaIM30BaHHBIX (TO €CTh OHJM KOHEYHO MOTYT
¢dbopmMam30BaTbCsl B SA3BIKOBBIX (OpMax ¥ Jaxe
MJICbMEHHO IIepefjaBaThCs, OFHAKO 110 CPABHEHMIO C
IepPBBIMI, X CTENeHb GpopManm3anuy He «IOTATU-
BaeT» J10 3HAMEHUTOI «(POPMaIbHOI OIIpefie/IeHHO-
CTU» IPABOBBIX HOPM).

2.7. CTpyKTypa MexaHu3Ma IpaBoBOIl MAEOIO0-
ruu Vinrepnona. [0oBops 0 CTPYKTYPHBIX XapaKTe-
PUCTUKAX IPaBOBOI upeonoruu VHTepnona, Hajio
paccMaTpuBaTh IPaBOBYIO MEOIOIUIO He TONIBKO B
Ka4yecTBe COflepP)KaHNA, HO ¥ B KaueCTBe MeXaHM3Ma.
CopeprkaH1e TPaHCIMPYETCA MEXaHU3MOM IIPaBO-
BOI1 mpeonorun VIHTeprona, KOTOpbII MMEET He-
CKO/IBKO ypoBHeil. OHAaKO cIefyeT OTMETUTD, YTO
crenmduKa JaHHOTO MEXaHM3Ma — ero OTIN4Ke OT
mo00J APYroit IMpaBoOBOIl MIEONOTMY COOOIIAETCS
VIMEHHO €Tr0 VIHCTUTYLMOHA/IbHBIM ypoBHeM [Kort-
nsapos, IlyspipeBa 2016: 121-122]. ViMeHHO opraHbI
JHTeprniona (Ha MeXJAYHApOJHOM M HAIVIOHA/b-
HOM YPOBHSIX) BBICTYIIAIOT KaK 6a30Bble 57IeMEHTBI
3TOTO MeXaHM3Ma KaK TPAHCIATOPBI U PeTPaHCIIA-
TOPBI LIEHHOCTEN 1 CMBIC/IOB IIPaBOBON M[E0NIOTUN
Unrepniona [Komecumkos 2014: 30-31]. Oum xe
SIBJIAIOTCS OCHOBHBIMU CYOBeKTaMy O(UIIMaIbHON
HOMJHAIVY, aBTOPUTETHON HOMMHALINY, COflepiKa-
TEJIbHON ¥ NPOLIENyPHO MHTEPIPETALUN PA3INd-
HBIX UJICO/IOTMYECKIX OTIOXKEHNIA’.

2.8. ®ynkuun npasBoBoii upgeonorun VHTep-
nona. OyHkuum npasoBoil upeonorun VHTeprona
BecbMa MHOroo6pasHol. CiefyeT OTMETHUTb, YTO
MeX/YHapOJHOe IPaBo (KaK Ha 3TO MbI YKa3bIBaJIl
BBIIIIE) SIB/IIETCS MEOIOTIYecKoil GOopMoIt ipaBa 1
COOTBETCTBEHHO, MEXX/[YHAPOJJHAS IIPaBOBas UJE0-
JIOTVA JaKe B OOJIbLIIeIT CTEIIEHN YeM HalMOHA/IbHAs
IpaBoOBasi UJEONOTUS MOXeT AyOmupoBath (yHK-
LMY TIpaBa.

Korpma Mbl roBOpUM O IpaBoit upeonoruyu VH-
TepIIO/Ia B COZIEPYKATENIbHOM acIeKTe Kak 006 0co6oM
Habope 1Ielt ¥ LIeHHOCTelT Mbl JIO/DKHBI KOHCTaTHPO-
BaTh, YTO 3T «0COOOCTDb» TECHO CBsI3aHa € PyHKIMO-

6 Cm.: Yka3 MMpe3ugeHta PO ot 30 mona 1996 r. N° 1113 «O6 yuactum Poccuiickonn Qepepaunn B AeATeNbHOCTU
MexayHapofHoOW opraHusaumy yronoBHol nonvumm — WHTepnona». — CobpaHue 3akoHodamesnscmea Pocculickou

®edepayuu. 1996. Ne 32. CT. 3895.

7 Cm.: YcTaB MexayHapoaHOW opraHu3aLumm yronosHol nonvumn. — Cnpago4Ho-npagoeas cucmema lapasm. [Jloctyn: htt-

ps://base.garant.ru/1306105/ (aata obpatieHna: 17.12.2019).
8 O 3HaUMMOCTV MPaBOBbLIX NPVHUMNOB cM.: [Dworkin 1985].

° CMm. noapobHee 0 MexaHM3Me NpaBoBoi naeonorum: [KnumeHko 2017:254-266].
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HAa/IbHOJI CTIeI(UKOIL, KOTOpast IIPeAIonaraeT 3aja-
4) OPraHM3ALMMN U YIIOPAJOYEHIA MEXK/[YHAPOHOTO
COTpyZHMYECTBA B 60pbOE C IPECTYITHOCTBIO.

O603HauMM OCHOBHBIE QYHKIMI IPABOBOII Vfie-
onorny MeXIyHapogHOI OpraHKU3alyy YrOJI0BHO
nonuuyu — VInreprona.

Dopmuposanue uOeliHO-UeHHOCHHOL O0CHOBLL
HOpMAamueéHo-npasosoii 6asvi. IlpaBoBas mnpeo-
norus VIHTeprona 3akjajjblBaeT OCHOBaHUE I
HOPMOTBOpYECTBa B cepe MeXAYHAPOLHOro CO-
TPyHMYECTBA YTOJIOBHOI Nomuuuu. Te IeHHOCTH
U BbIpaKallliie MX MJey, KOTOpble 3Ta MUE0IOTHs
COMIEPXKUT, CTY>KaT COJiepKaTe/IbHbIM OCHOBAHUEM
(a BIIOCTIEACTBMY 1 HATIOMHEHVIEM) IIPABOBbIX JIOKY-
MEHTOB, IPUHATBIX KaK Ha MEXIYHapOHOM, TaK U
Ha HaIlJIOHAbHOM YpOBH:IX [Xo3ukoBa 2012: 91-93].

Dopmuposanue uOeliHO-UeHHOCIMHOL OCHOBLL
npasonpumerenus. dta QYHKIMA IIPAaBOBOI VJe-
onorvu VIHTeprona obycnosieHa TeM, 4to «B co-
BpeMeHHOM Mupe VHTepmon spnAerca Hambornee
YHUBEPCA/JIbHBIM ~ MEXaHM3MOM COTPYJHUYECTBA
IIPAaBOOXPaHUTE/NIbHBIX OPraHOB PA3HBIX CTPaH B
6opbbe ¢ MeXIYHAPOHOI IIPECTYIHOCTHIO, B TOM
4yciae ¥ KOPPYILMOTE€HHON, IO3BOJIAINIMM OIle-
paTMBHO OOMEHVBATbCS HOMMILEIICKO MHpOpMa-
uell ¥ KOOPAMHUPOBAaTb COBMECTHbBIE [IE€ICTBMA»
[ToxTap6aesa 2017: 123]. annas GyHKuus mpep-
HO/IaTaeT  YCTAaHOBJIEHME  UJIeiHO-1IeHHOCTHDBIX
CTaH/]APTOB KaK B cepe JeATeTbHOCTI HaJHAIINO-
HaJIbHBIX OPTaHOB, TaK U B IIPaBOIPUMEHNUTENbHOM
IeATeIbHOCTY YTOJIOBHOI IOMULIMU TOCYHAPCTB-
4JIeHOB MeXXIyHapOJHOI OpraHM3alyy YTOJIOBHOI
nonmuuyu — VInrepnona. Cremyer OTMETUTb, YTO
pacnpocTpaHeHye JaHHONM (YHKLUM Ha JeATeNb-
HOCTb HallMOHAJIbHBIX OPTaHOB YTOJIOBHOII IO/IN-
1y 06yC/IOB/IEHO KaK BIMAHUEM MEXAYHAPOITHOI
IIPABOBOJI MJIEONOT MY U MEX][YHAPOJJHOTO IIpaBa Ha
HallMOHAJIbHbIE TIPABOBbIE CUCTEMBI, TAK M aBTOPU-
TETHOCTDBIO PelleHNIT IIPYHUMAEMBIX Ha MeX[yHa-
POJIHOM YpPOBHeE, M aBTOpUTeTOM JIHTeprmona, Kak
OJHOJ M3 BaXKHENIINX MEXIYHApOJHbIX OPraHK3a-
LM B COBpPEMEHHOM MIUpE.

Dopmuposanue 4eHHOCMHBLX OCHOBAHUIL nPa-
606011 npaxmuxu. CefyeT OTMETUTD, YTO IIPABO-
Basd IPAKTMKA — KaTeropusa Oosee IIMpOKas, yeM
KaTeropuy MpaKTUKY IIPaBOTBOPYECTBA MY IIPABO-
IPUMEHNUTENbHOI MPAKTUKY. Te IleHHOCTHbIE CTaH-
IApThI, KOTOpPbIe BBIPAOATBIBAIOTCA B PAMKaX MEX-
ZLYHApOJHOTO COTPY/IHMYECTBA YTOTIOBHO IIOIMLIN
U «OCEMAI0TY, «KKPUCTA/UIU3YIOTCSA» B HOPMATUBHOI
6ase paborsl VHTeprona, B cuty UX MyOIMYHOCTI
IIOCTEIIEHHO 3aHMMAIOT Ba)KHOE MeCTO B IIPaBoO-
peaM3aLMOHHON ¥ IIPABO3HAYVMON [eATENIbHO-
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cTM BOOO1LE, B TOM Mepe, B KOTOPOJ1 OHa CBSI3aHa C
po06/IeMaTyKOl IPOTUBOECTBUSA IPECTYIIHOCTH,
MEX/YHApOJHOTO COTPYAHMYECTBA IPABOOXPAHNU-
TE/IBHBIX CTPYKTYP, MH(OPMALMIOHHOTO OOMeHa
B LielAX obOecrieyeHns 0e30IacHOCTH, a TaKXKe U B
«CMEXHBIX», HO KpailHe BaKHBIX cpepax TaKMX KakK
obecrieyeHne paB 1 cBOOOJ yenoBeka u T.4. [Bops-
HOB, [Ty3bipeBa 2018: 48-51].

Jlezumumanuusi Mmex0yHapooHozo compyoHuue-
cmea no 6opwvbe c npecmynnocmotro. HecMoTps Ha
KaXXYILIYIOCS O4eBYIHOCTD TIO/Ib3bI MEXAYHAPOITHO-
rO COTPYJHMYECTBA B Pa3/INYHbIX cepax, ceropHs
Mbl HaO/IIOfjaeT eHTPOOEKHbIe TEeHICHIINY U OTIpe-
ISIEHHYI0 JIe3VHTETPALMI0 Ha MEeXAYHAPOTHOM
YPOBHE B KOHTEKCTe, TIPEXK/ie BCETO, TAKMX BHI30BOB
KaK HeKOHTPO/MpyeMas MMUTpAlusA U 3KOHOMUYe-
ckue mpo6nempl. CerofHsa Bce yallle 3By4aT C/I0Ba
«CaHKLMM» U «IIpOoTeKIuoHn3M». OnHako B cdepe
60pbObI C IPECTYNHOCTBIO II0/Ib3a MEXIYHApOJ-
HOTO COTPYHZHMYECTBA IPENCTABIACTCA OCOOEHHO
oueBypHOI. IIpaBoBad upeonorma MexpyHapon-
HOJI OpraHusaluy yrojaoBHO mommuun — VIHTep-
I0J1a B 3TOM CMBIC/Ie BK/IIOYAeT B ceMs 0e3yC/IOBHO
pasjenseMble B OOMBIIMHCTBE TOCYHAPCTB MEXIY-
HapOHOTO COO00IIecTBa II€HHOCT, NPUHINIbBL 1
UJeM, aNe/UIANNA K KOTOPBIM IIPefiCTaBIAeT 3TO CO-
TPYAHMYECTBO B KayecTBe 0e3yC/IOBHOI HEOOXON-
MOCTH, KOCBEHHO JaHHasg (YHKLUA JTeTUTUMUPYET
Ha IpyMepe 00bACHEHNA MOIb3bl MEK/[YHAPOFHOTO
COTPYJHUYECTBA B IPaBOOXPAHUTENLHOI chepe 1
MeX/JYHapOJHOE COTPYAHIYECTBO BOOOIIe.

Konconudauus menoynapoonvix ycunuii 6
6opvbe c mexcoynapoonoii npecmynnocmoto. He-
COMHEHHO, 00bef[IHeHNe — KOHCOMMAALIA YCUINI
BCeX 0e3 VICK/II0UeHNs TOCYapCTB B 60pbOe ¢ Mex-
ILYHApOJHON MPECTYIIHOCTBIO ABAETCA 3afladeii OT
peleHns KOTOPOJ 3aBUCUT YCIIeX 3TOi OOpHOBI.
Kak crpaBepiMBO OTMedaeT psjj aBTOPOB OTHOCH-
Te/IbHO 6OPBOBI C MIPECTYIHOCTDIO: «IPPeKTUBHAS
6opbba C 9TMM 3710M BO3MOXKHA TO/IBKO Ha IYTH
KOHCOIMALIVIN YCUINIL BCETO MEXK/[YHApOJHOTO I10-
JIULIEIICKOTO co001IIecTBa, 1 VIHTepon Kak Bexyuas
MeX/YHapOJHas IIPaBOOXPAHNUTE/NIbHAS OpraHM3a-
1ys mpuobpeTaer 3fech Bce Ooree Bo3pacrarolilee
3HaveHye» [BapaHOB, ConomarnHa, VnmpmHCKNI
2017: 80]. Crenpudmka MeXXyHApORHO NPecTyI-
HOCTM UCK/IF0YaeT BO3MOXXHOCTD IIPOTUBOJEICTBIA
el IVIIb Ha HallMOHa/IbHOM ypoBHe. Koncommpupo-
BaTh MOOYI0 NEATENTBHOCTh MOKHO Ha OCHOBaHUM
OIIpEJie/IEHHBbIX UMIENl U LIEHHOCTEl — MMEHHO OHMU
€CTb MJIeONOTMYecKas OCHOBAa KOHcomupaumy. Ta-
KOV OCHOBOJI B cry4ae OOpBOBI C IPeCTYIHOCTBIO
BBICTYIIAeT Mpieonorus VHTepnona.
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Ynopaoouenue mexnoynapooHozo compyonuue-
cmea 6 o6nacmu 60pv6vI ¢ MeNOyHAPOOHOil npe-
cmynHocmvto. B eiicTBUTENIBHOCTY 3Ty PYHKINIO
BBIIIOTIHACT MEX/[yHapOJHOE IIPaBo, a KaK Mbl OT-
Meyanay paHee MIeMapKAIVIOHHYIO JIMHUI0 MEXHIY
TeM, YTO MBI Ha3blBaeM MeEXIYHApOJHBIM IPaBOM
U MEX/yHapOJHOIN IIPaBOBON MJEOIOrMeil IpoBe-
CTM KpajlHe CTI0)KHO (B CUIIY MIEOIOINYecKoro Xa-
paKTepa caMOro MeXIyHapOJHOTO IIpaBa, KaK OHO
MOHMMAETCA C MO3UIMI COLO-aKCHOIOTMIeCKOTO
HOAXO0MA U IUCKYPCUBHO-KOHBEHI[IOHA/bHOI KOH-
nernyy 1pasa). HecoMHeHHO, paccMaTpuBaemas
GYHKLMSA YCIeUHO «Xy6nupyercs» MpaBoBOIL yje-
onoruett. Korma sxe Mbpl TOBOPMM O IOPUANYECKOM
YHOPAOYNBAHNUMY, TO CTIEAYeT UMETb BBUY, 4YTO OHO
OCYILIeCTB/IAETCA TAKXKe HAa OCHOBAHMM IIeHHOCTHO-
rO CofiepKaHuA IpaBoBoN upeonoruu VHTepnona.
IIpumMedarenbHo, 4T0 «[I1A yKpenneHnsa MexxayHa-
ponHoIt 6e3omacHoCTY 1o MHMIMaTuBe VHTepona
n OOH B KauecTBe MeX/yHapOJHOI OpraHM3aLun
ObUIa co3faHa MexyHapofHas aHTUKOPPYIILVIOH-
Haa akagemusa (MAKA). Cormamenne o ee cospa-
Hun nopnucanu B 2008 1. reHepanbHbI CEKpeTapb
Vurepnona Ponanpn Hobn m ycnonHuTenbHbIN
nupexrop ympasneHua OOH mo HapkoTukam u
npectynHoctn (UNODC) Antonno Mapuo Ko-
cra» [Toxtapbaesa 2017: 122]. CnexyeT OTMeTUTD
3HayeHye MOJOOHOrO IeHTpa I BBIPAOOTKM 00-
IMX CTaHJAPTOB PabOThI, YHOPALOYEHNA COTPYL-
HIMYeCTBa TIPABOOXPAHNTENbHBIX OPTaHOB, @ TAKXKe
TPaHCIALUY  UIEITHO-I]EHHOCTHBIX ~ OPUEHTUPOB
MEXIYHapOJHOTO COTPyAHIYeCTBa B 60pbbe ¢ Kop-
PYHIMOHHBIMM HPeCTYIIeHUAMU. BoBIeYeHHOCTD
B nopobnyto nuniyarusy OOH Takxe rosopur o
MHOroM (Kak paHee ormeyanocs OOH u VHTepnion
ABJIAITCA Hanbonee KPYIHBIMM, IO YUCIY TOCY-
lapCTB-Y/IEHOB YHMBEPCATbHBIMIU MEX/[YHAPOIHBI-
MM OpTaHU3ALMAMMI).

Yuusepcanusayus men0ynapoonozo npasono-
paoka. Tlo cytu, 3mech pedn uaer He 06 YHUBepca-
JM3aLyM BOOOIIe, a O YHUBEPCATU3ALMN MEXIY-
HAPOJHOTO MTPABOIOPA/IKA B TIPABOOXPAHNTENbHON
cepe. Tak, Ba)XHBIM MOMEHTOB B YHMBEpCaIN3a-
VMM MEXIYHapOJHOTO IIPABONOPANKA BBICTYIAET
TO, 4TO IpaBoBasd Kpeonorua VIHTepmona copep-
KUT LIEeHHOCTY U UJieN, KOTOPbIe JIOKATCA B OCHOBY
MEKIyHaPOJHBIX IIPAaBOBBIX JOKYMEHTOB, IMPaKTH-
KV JIeATeIbHOCTY MEX/[YHAapOJHBIX OPraHoB U 00
3TOM pedb 11a paHee. OFHAKO CIeyeT YIUThIBATD,
4TO HeI0OLeHEHHOe, HO TeM He MeHee BaKHOe BIIN-
AHNe, TPaBOBasd UIe0Norys VIHTepona oKaspBaeT
Ha HallMOHA/IbHbIe IIPaBOBbIE VMJEONOTMM M HallU-
OHaJIbHOE MPaBO, CIENCTBUEM Yero SABJAETCA YHU-
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¢buKaIys LeHHOCTHBIX CTaHAAPTOB U YHUMKALNSA
IpaBa B PasIMYHBIX rocyfmapcTsax. Takoro pogpa
yHUOUKALV TaKkKe CIHOCOOCTBYeT YHMBEpCalu-
3alUM MEXYHapOJHOTO IIPaBONOPAMNKA, TaK Kak
HOBbIE PELIeHNs, IPAKTUKU ¥ MHULMATHBBL BCe B
MeHbIIIell CTeIIeHN) CTAJIKMBAITCS C IIPO6/IeMoit He-
HpUATHA, TPOAUKTOBAHHOTO Pas/IM4MAMU IIPaBO-
BBIX I[eHHOCTEIL.

Dopmuposanue npasosoii nonumuxu 6 chepe
6opvbvL ¢ npecmynnocmovto. VIHTEpION KOOpHM-
HMpYyeT U MH(OPMALMOHHO obecIednBaeT peann-
3alMI0 PA3NIMYHBIX CTpaTeruit 6opbpObI ¢ IpecTyI-
HocTblo. Hampumep, VHTepmon Ha rmo6anbHOM
YPOBHe «...OCYLIECTB/IAET KOHITIOMEepAT 3HAYNTe/Ib-
HBIX 110 9(GEeKTBHOCTU IOTHOMOYMIT B paMKax
peamzarnyu [7106an1bHOI KOHTPTEPPOPUCTUYECKOI
crpaternn OOH, 4to 93¢ deKTUBHO MCIONB3yeTcs
POCCUIICKMMY OpraHaMy BHYTPEHHUX Aem» [SkoB-
neBa 2019: 154]. HecoMHeHHO, IIEHHOCTU U WEN
MEXIYHapOJHOI ITpaBoBol npeonorun VHtepnomna
JIeXAT B OCHOBE TIOCTAHOBKI IIeJIei U 3a/jad, BBICTY-
MAIONIMX OPUEHTMPAMIU IIPAaBOBON INOMUTUKM Kak
MEeXIYHapoaHbIX CTPYKTYp (BKmouas OOH) rak un
TOCYapCTB-4IEHOB. JTO ABJACTCA BaXKHBIM OCHO-
BaHNeM (OPMMPOBAHUA ENVHON CTpaTeruy IIpo-
TUBOJEVICTBYUA MPECTYIIHOCTU M CIYXXUT 3a/10TOM
YCIIELIIHOTO pelleHNs IPaBOOXPAaHUTENbHBIX 3ajaq
U 3aja4 obecriedeHns1 BBICOKOTO ypOBHs Oe3omac-
HOCTM Ha MEX/[yHapOJJHOM YPOBHeE.

3. BeiBojbI 11 00001IeH N

Heo6xoaum OTMETHUTD, YTO B HACTOsAIIEE BpeMs
HaO/II0fjaeTCs IBHBIN eUINT UCCTIefOBAHNIT MeX-
[lyHApOIHOTO IpaBa M MEX/YHAPOJHO-IIPaBOBbIX
ABJIEHNII, KOTOpbIe BK/II0Ya/MM OBl €ro aHajM3 C I0-
3uIii 0611elt TeOpyy IpaBa ¢ YYETOM III0pa3Ma
HayYHBIX KOHIIeIIWit TpaBa Boobuie. KoHeuHo, s
Ha/INYHON NPAaBOBOJI IIPAKTUKY BO3MOXKHO 3TO U He
ABJIAIETCA HEJOCTAaTKOM, OJHAKO 3TO He II03BOJIAET
BOBpeM: OIIpefe/NTb (GaKTOPBI U ABJIEHNA, Pecypc
U XapakTep BIMAHMA KOTOPBIX IIOKA OCTAETCA BHE
HOJIA 3peHMA IOPUANYECKOil HAyKM, a 3TO, IOMUMO
TEOPETUYECKOr0, IMEET IIePCIEeKTUBHOE IpaKTuye-
ckoe 3HaueHue. OHUM U3 TaKUX ABJIE€HUI U BBICTY-
HaeT npasoBas upeonorus Viarepnona.

IIpaBoBas wpmeonorva MeXIyHApOLHON OpraHu-
3aluy YTOIIOBHON no/muyy — VIHTeprona npepncras-
AT OO0 CTIOKHOCTPYKTYPUPOBAHHYIO CHUCTEMY,
00/IaflAloNIyI0 TI0Ka ellle He [0 KOHIA M3YYeHHBIM
(YHKIMOHATbHBIM [OTEHIMANoM. B aToMm mtane nep-
CIIEKTVBHBIM HaIIpaBJIeHMEM IIPeCTAB/IAETCSA aHa/IN3
CTPYKTYPBI ¥ QYHKIIMIT IIpaBoBoIt npeonorni. B atom
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OTHOIIEHNN TIPOAYKTUBEH COLIVO-aKCYMOMOTMYeCKII
HOZIXOZ K TIpaBy (IIpaBO, KaK CUCTeMbl KOHBEHIVO-
Ha/IbHBIX IIEHHOCTeI1) JIeKAlluii B OCHOBE AVCKYP-
CUBHO-KOHBEHIIVMOHA/IbHOJ KOHIIEIIINM IpaBa.

ITpaBoBad upeonorusa MexpyHapogHON opra-
HU3aLMM YroloBHONM momuuuu — VIHTepmona co-
fiepxatenpHo crenuduuna. Ee comepxanne, npey-
CTaB/IEHHOE IIEHHOCTAMY, VAEAMY ¥ NIPUHIUIIAMY,
MOXKeT OBITh Kak (OPMajn30BaHO B IOPUANIECKUX
JIOKYMEHTaX (Ha MeXIYHapOZHOM M/MIV HAIMO-
Ha/IbHOM YPOBHE), TaK I He pOpMas30BaHO COep-
KaTbCA B IyO/IMYHOM IIPaBOBOM JIVICKYPCe B IIPaBO-
OXpaHuTeNnbHOI cdepe.

CrefyeT OTMETHUTD BaXHYIO POJIb IIPaBOBOIT Mjie-
onorvu VHTepnona B onTummsanuy 60pbObI ¢ mpe-
CTYIIHOCTBIO Ha MEX/[YHAPOJHOM ¥ HAIMOHAJbHOM
yposHe. CrieiyeT roBOpUTb O TaKMX QYHKIMAX Hpa-
BOBOII mpeonoruy VIHTepnona kak: GyHKuus ¢op-
MUPOBaHMA MUJEIHO-LIEHHOCTHOJ OCHOBbBI HOpMa-
TVUBHO-TIPaBOBOJI 6a3bl 6OPBOBI C IPECTYITHOCTHIO 1
coTpynHuYecTBa B 9Tl cdepe; pyHkumsa Gpopmupo-
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BBEJEHVIE. B3aumoodeiicmeue npasosvix cucmem
npedcmasnsem coboil cepve3Hblii 8v1306 ONIA HAYKU
MmexHcoyHapooHozo npasa. Ocobyto cneyuduxy maxoe
é3aumodeticmeue npuobpemaem 6 UHMeZPAUUOH-
HbIX 00PA306aHUAX, NPAB060TI 0A30Ti O PYHKUUO-
HUPOBAHUS KOMOPBIX AEJIAIOMC MeHOYHAPOOHble
002060pbL. XapakmepHoti 0c06eHHOCbI0 MAKUX 00-
pasosanuii s6ngemcs npamoe Oelicmeue ux npaso-
B8bLX AK106 8 OMHOUEHUY HACHBIX TUY,. B cmamve
paccmampusarmcs pasnuuHvle no0xoovl K 63aumo-
Odeticmeuto MexOyHAPOOHO20 (HUHAHCOB020 NPasa
Kax no0ompacnu mexcoyHapooHozo npasa u npasa
EC, svidensatomcs pasnuymvle MOOeTU U MUnbl Maxo-
20 83AUMO0ELICTNBUAL.

MATEPUATJIBI I METOJBbI. Mccredosarue oc-
HOBAHO HA IMUUPUHECKUX MAMEPUANAx npasosozo
xapakmepa 6 cpepe PUHAHCOB, 8 MOM HUCTIE MENOY -
HAPOOHVIX 002080pax, CYOeOHBIX peuteHUsIX, 00KY-
MeHMax peKxomMeHOAmenvHoz0 U NpozPamMmHoz0 Xa-
paxmepa. Memo0onozuueckyo 0cHO8Y UCCTIE008AHUS
COCNAasnAIOm 00uLeHAY UHbLe U CNeUUATbHbLE MeNno-
Obl, 6 MOM HUCTIe T02UMECK UL, UCOPUHECKULI, AHA-
JUMUYecKull U CPABHUMENbHO-NPABO6OT Mernoobl,
Mermoo NpoZHO3UPOBAHUS U Op.

PE3VJ/IBTATBI MCCIIEOOBAHMUS. Tunonozus
63aUMO0eLICTNBUS MOJHem Obimb 0CyuLecmenena Ha

20

OCHOBAHUU PA3NUUHbIX Kpumepues. Bsaumooeri-
cmeue MeioyHapooH020 PUHAHCOB020 NPasa u npa-
sa EC npoucxooum xax no modenu 63aumooeti-
cmeus  00uje20 U CNeuuanvHozo — pexcuma 6
MeHOYHAPOOHOM npase, Max 1 No MOOeNU Peanu3a-
UUU MeHOYHAPOOHO20 NPABA 8 HAUUOHATILHOLL Npa-
806011 cucmeme. Ilepsas modenv UCHONL30BATIACH 6
08YX CIyuasx: Npu 3aKmoueHUl Mex0yHAPOOHvIX
002080p08, yuperoarusux esponetickoe uHmezpa-
UUOHHOe 06pa3oearue, U NPu 6CHMYNIEHUU 6 He2o
HOBVIX 47IeHO6 (2eHemuyeckoe 63aumooeiicmeue), a
maxie npu evixode u3 Hezo (MepMuHaIbHOE 63a1U-
modeticmaue). B nepuod mexyujezo PyHKuuoHupo-
sanus EC npuopumemmoii A6715emcs 6mopas mo-
denv. B pamkax eémopoil modenu moeym Ovimv
vl0esieHbl makue cnocoovl 63auMoOeliceus, Kax
unkopnopayus u omcoinka. OmoenvHO HyHHO 6bl-
Oenumo UHKOPNOPAYUI0 MAZKO-NPABOBLIX HOPM, KO-
mopovle MOy peanu3oevleamvcs KAk 6 Npasosvlx
akmax EC, max u pexomeHOAUUAX, NPUHUMAEMBLX
uncmumymamu u opeanamu EC.

OBCYJKIEHME U BBIBOIDbI. B pesynvmame
AHANU3A NPABOME0PUECKOTL U NPABONPUMEHUMENb-
noti npakmuxu EC 6 gpunancosoti cpepe asmop 3a-
K7ouaem, umo pasoesnerie Mexoy MOHUSMOM U 0-
anusmom nposooumcs 6 npasosoti cucmeme EC no
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KpUmepur camoucnoIHUMOCU MeXOYHAPOOHbIX
0020680p08. Baumodeiicmaue mexoyHapooHozo ¢u-
Hancosozo npasa u npasa EC npoucxooum Ha ypos-
He NPUHUUNO6 U HA YPosHe 6a306bix Udell U UeHHO-
cmeil COBpeMeHH020 MUpPA, CHOPMYIUPOBAHHDIX 6
DpamKax Mexw0yHAPOOHbIX POPYMOB U OpeaHU3AUUTI.
Bsaumodeticmsue npoucxooum kax Ha yposHe «00-
ujee mexcoyHapooHoe npaso — npaso EC 6 yenom»,
MaKk u Ha yposHe «Mex0yHaApooHoe PUHAHCOB0e
npaeo — Purarcosoe npaso EC».
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TYPOLOGY OF INTERACTION BETWEEN
THE INTERNATIONAL FINANCIAL LAW

AND THE EU LAW

INTRODUCTION. Interaction between different le-
gal systems is a substantial challenge for the interna-
tional law science. Such an interaction becomes even
more specific in integration states” associations which
peculiarity is direct effect of the legal acts of such asso-
ciations with regard to individuals. The article exam-
ines various approaches to the interaction between in-
ternational financial law as a brunch of international
law and the EU law. Author outlines different types of
the interaction.

MATERIALS AND METHODS. Author researched
different types of the interaction on the basis of legal
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empirical materials in the sphere of finance includ-
ing international agreements, court decisions, recom-
mendations and working documents. The methodo-
logical basis of the research contains general scientific
and special methods including logical, historical, ana-
lytical comparative and prognostic methods.

RESEARCH RESULTS. Interaction typology can be
made on the basis of various criteria. International
financial law and the EU law use a model of interac-
tion between general and special regime of interna-
tional law as well as a model of implementation of
international law in a domestic legal system. The first
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model has been applied in two cases. When the Eu-
ropean Economic Community was established and
when mew Members entered in it (genesis interac-
tion) as well as when Member state left the EU (termi-
nal interaction). In the course of current functioning
of the EU gives the priority to the second model. The
latter contains two methods of interaction: incorpo-
ration and reference. Incorporation of soft law rules
has specific features since it may be realized not only
via legal instruments but also via recommendations
of the EU institutes and bodies.

DISCUSSION AND CONCLUSIONS. Basing on
the analysis of rule-making and application of law in
the EU finance sphere author argues the distinction
between monism and dualism is performed using the
criterion of the self-execution of international agree-
ments. Interaction of international financial law and
the EU law is pursuing on the level of principles and

1. BBenenne

3y4eHIe XapaKTepa B3auMOJEICTBIA MeX-
ZlyHapOZHOTO (pUHAHCOBOTO IIpaBa I IIpaBa
EBpomneiickoro corwsa npepronaraeTr mnpo-
BefleHUe KIacCupMKAINU TaKOTO B3aMMOJECTBIA
IO CYILIeCTBEHHBIM IIpU3HAKaM, BBIPAOOTKY Haydy-
HOTO MeTOJ]a aHA/IM3a TAaHHOTO SBJIEHNA 110 0OIIHO-
CTY IIPM3HAKOB K/IACCU(PUKALIIL
I[Tockonmbky u EBpomeiickue coobuiectsa, n Es-
pOIIeTiCKNIT COI03 OBIIN YUPEXKAEHbI MEeXAYHAPOJ-
HBIM [JOTOBOPOM, TO II€pBas BO3MOXXHas MOJENb
IPUMEHUTE/IbHO K B3aMMOJEICTBIIO MEXIyHApOL-
HOTo IIpaBa B 1ietoM 1 mpasa EC B 1e1oM, KOTOpyIo
MOXKHO IPOTEeCTVPOBATh IIPUMEHUTENbHO K JMCCTIe-
JiyeMOMY SIBJICHUIO, 3TO 63aumodeiicmeue 06uezo u
CNeyuanvHozo peiuma B KOHTEKCTe GpparMeHTalum
MeHOyHapoOHo20 npasa. JJOIyCTUB aHAJIOTHIO IIpaBa
VHTETPALMOHHOTO 00beAMHEH s U HAIMOHAILHOTO
IIpaBa, MOXKHO IIPENNOXUTb BTOPYIO MOJENb U pac-
CMOTPeTb, HACKOIbKO IIPYMEHNMBI K IIPaBOHOPALKY
EC cnoco6pl, BbIpabOTaHHBIE HAYKOM M/IA 63AUMO-
deticmeus Mex0yHapoOHo20 U HAUUOHAILHOZO NPa-
64. ITV MOXOMbI, HAJIO)KEHHbIE HA aHA/IN3 HOPMOT-
BOPYECKOII 11 IIPaBONIPUMEHNTeNbHOM pakTiky EC,
HOMOTYT C(OPMY/INPOBATh BEIBOABI O CIIOCOOAX B3a-
UMOJENCTBIA MEXXAYHapOZHOro Npasa 1 npasa EC.
B pamkax BTOpOIl Mofenu 1enecoobpasHo pac-
CMOTPETb POJIb Pa3/INYHbIX ICTOYHVKOB MEXIYHa-
POZIHOTO IpaBa, B T. 4. MEXX/YHAPOSHbIX JOTOBOPOB
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global ideas and values of contemporary world. These
principle and values may be declared in the frame-
work of international fora and organizations. Interac-
tion is pursuing on the level general international law
and the EU law as a whole’ as well as on the level ‘in-
ternational financial law and the EU financial law’.

KEYWORDS: international financial law, EU law,
incorporation, reference, fragmentation of interna-
tional law, autonomous regime
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B nmpase EC. Ilocnennune i Lenet aHanu3a MOKHO
PasbNTh Ha HECKOIBKO TPYIIIL: MEXyHAPOJHBIE [10-
TOBOPBI, 3aK/II04aeMble caMuM EBporerickum coro-
30M, a panee — EBponerickum Coo6111ecTBOM; MeX-
IyHapOfHbIE JOTOBOPBI rocyaapcTs — wieHosB EC ¢
TPETbVMIY CTPAHAMU Y MEKIYHAPOLHbIE JOTOBOPDI
rocypapcts — wieHoB EC Mexy co6oii, Tak Hasbl-
BaeMble OroBopbl inter se [/l 2018:5-13].

2. Cnenuduxka npasa EC

Br160p TeopeTideckoit MOfie BO MHOTOM 00-
YC/IOB/IEH pelleHleM BOIpoca O KBanudukauum
npaBa EBpomelickoro corsa B KadeCTBe OTHENTbHON
IPaBOBOJ CUCTEMbI W/IM KaK CIIEIVIalIbHOTO (aBTO-
HOMHOTO) peXIMa B paMKaX MeX/[yHapOJHOTO IIpa-
Ba Kak cucremsl [Kypc MexpyHapomHOro mpasa...
1989:17-19; Abamnpge, Kucnuupina 2011:3-16; Yep-
HiryeHKo 2014:19-20]. C apyroit CTOpOHBI, BbIAB/IE-
HIle XapaKTepa B3alMOMIEJICTBIUA MEXIYHApOIHOTO
mpasa 1 mpasa EC gacT [ONONMHUTENbHBIN MaTepuan
JULS1 OTBETA Ha BOIIPOC O Hambosee yMeCTHOI Mofie-
.

PaccmarpuBas B3aumMoOpeiiCTBME MeXAYHApOS-
HOTO M HAallMOHA/NbHOTro mpasa, Knmabbepc otmedaer
3HauNTenbHylo crenyuky npasa EC mo gsym npu-
YJHAM: BO-TIepBbIX, penenuyA npasa EC BHyTpuro-
CYJApCTBEHHBIM IIPaBOM crefyeT u3 npasa EC, a He
HallMOHAa/IbHOTO IpaBa, a, BO-BTOpPbIX, EC cam ABA-
€TCA OT/IeNIbHBIM IIPaBOMOPSANKOM, B paMKaX KOTO-
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pOro MO>KeT ObITb PacCMOTPEH BOIPOC O TOM, Kak
EC mpunumaer mexpaynapopHoe mpaso [Klabbers
2017:329]. Takum 06pa3oM, MO)XHO TOBOPUTD O pe-
AnU3AUUU MeX0yHAPOOHO-NPABOBBIX HOPM 6 NpPAso-
nopsioKe UHMe2PAUUOHHO20 00ve0UHEHUS, A B PAMKaX
TaKOJl peajy3alMyl BBIEINTD TaKMe CIOCOObI, Kak
MHKOpIIOpanus u orchbuika. [Ipyu sTom MHKOpIopa-
IV HOPMBI MEXIYHApOJHOTO IpaBa MOXKET ObITb
OCyIIeCTB/IeHa IyTeM U3faHus npasosoro akra EC,
4TO IIOfjpasyMeBaeT Ha/lNdye COOTBETCTBYIOLIEH
KOMIIETEHIINY ~ €BPOIEIICKOTO  MHTErPaliOHHOTO
obpaszoBaHysa. OCOOHIKOM CTOMT MHKOPIIOPALVS
MATKO-IIPAaBOBBIX HOPM, BBIPaOaThIBAEMbIX MEXY-
HapOJ{HBIMY OPIaHM3ALVIAMMN Vi JPYTUMYU OpPraHaMI.
Taxne HOpMBI MOTYT peaM30BbIBATLCA KaK B IIPABO-
BbIX aktax EC, Tak 1 B peKOMEHJAIMAX, KOJeKCax
HOBEJIeHNA, OPMEHTUPAX, NPUHIMAEMbIX MHCTUTY-
tamu 1 opraHamu EC. To ecTb peanmsanys mpoxo-
IUT 60 TI0 JIVHUU «MeH0YHAPOOHOe MAeKoe NPpaso
- npasosoii akm EC» (cBoeobpasHOe «3aTBepyieBa-
HIe MATKOTO IpaBa») mbO 10 JIMHUYM «MEXKIyHa-
ponHOe MsATKoe mpaBo — MsArkoe npaso EC». B ¢u-
HaHCOBOJ cepe pO/Ib «MATKOTO IpaBa» 0COOEHHO
BE/NKA, YTO He Pa3 OTMEYa/IOCh MCCIeNOBATe/IAMM
[Brummer 2011: 257-327; Weber 2015:33-45; Weiss
47-58]. 3ameTyM B CKOOKax, YTO B IIPaBOIOPsIfKe
EASC HekoTopble MCTOUYHUKU MEXIYHAPOILHOTO
«MATKOTO IIpaBa» YIOMAHYTHI B camoM [lorosope’,
4TO TOBOPUT 00 UX «3aTBEPHEBaHUN» Ha CAMOM BBI-
COKOM yPOBHe.

Omcoinka (O IpYMEHEHUSA BO BHYTPEHHEM
npasonopsaake EC) ko BceM MeXYHapOGHBIM [10-
roBopaM, 3akmodeHHsiM EC mmm rocymapcrBamu-
4IleHaMM, KaK TakoBasg (OPMaNbHO OTCYTCTBYeT B
npaBoBbIX akrax EC, ofHaKO MeXIyHapojiHbIe [10-
roBOPBI, 3aKmodenHble kak EC, Tak 1 rocygapcrsa-
MMU-YIEHAMV MOTYT HENOCPeACTBEHHO IPUMEHATD-
CA B €ro IPaBOIOPS/KE B ONPe/e/IeHHbIX CTyYasx B

cuny obumproit npaktuku Cyma EC. Kpome Toro,
. 3 c1. 6 JOEC ykasbIBaeT, 4TO «OCHOBHbIE IIpaBa,
KaK OHI FapaHTUpoBaHbl EBponerickoit KonBeH1u-
eil 0 3alyTe IPaB YelOBEKa M OCHOBHBIX CBOOOJ, 11
KaK OHM BBITEKAIOT M3 KOHCTUTYIMOHHBIX TPajiu-
il OOIMX /IS TOCYHapCTB-WIEHOB, COCTABIIAIOT
o61ye npyuHIUIE! IpaBa Corosar.

[Tpexpe yem paccMaTpuBaTh XapakTep B3ayMO-
IelicTBUA MEXyHapoiHoro npasa u npasa EC, no-
JIe3HO HAIIOMHUTB, Kak camo npaso EC npuobpeno
IIBa BOKHEJIINX CBOMX Ka4eCTBa — IPAMOE [eiICTBUE
u BepxoBeHCTBO. Tak, Cyx EBpomnericknx coobiecTn
BIIEPBbIe BBICKA3ajCA O NPAMOM HENCTBUM IOJIO-
xxeHnit JloroBopa 06 yupexpenuyu EBpomeiickoro
5KOHOMUIYECKOTO COO0IecTBa 4epe3 HeNO/IHbIe
5 ner nocne yupexaenusa E9C B usBecTHoM ferne
Van Gend v. Loos, IOCTaHOBUB, YTO CyObeKTaMu
IPaBOIOPAJKA, CO3AaHHOTO JJoroBopoM 06 yupex-
neruy E9C, ABNAIOTCA He TOMBKO rOCYyAapCcTBa-dIe-
HbI, HO 1 VX TPaKflaHe, I He3aBUCUMO OT 3aKOHO-
JlaTe/IbCTBA FOCYAAPCTB-YIeHOB paBo CoolecTa
He TOJbKO HajaraeT 00:A3aTelbCTBa HA YaCTHBIX
JINII, HO ¥, KpOMe TOTO0, IPM3BAHO HAJIeIUTh VX ITpa-
BaMH, KOTOpbIe CTAHOBATCA YaCTbIO UX ITPABOBOTO
craryca’. Cyn o6bsaBwi, 4to EBporeiickoe sKOHO-
MU4ecKoe COOOIIeCTBO ABJIACTCA «HOBBIM IIPABO-
HOPSIKOM MeXJyHapojHoro mpasa» (new legal
order of international law)?, ogHako BociencTsum B
IpaKTUKe Cyfja YKa3aHye Ha IPMHAIeKHOCTD ITpa-
Ba Coo011eCTB K MEXIYHAPOJHOMY IIPaBY MCYe3JIO.
B usBectHom piene Costa v. Enel Cyp ykasan, 4to
«[ToroBop 0 E9C y4pennn co6cTBEHHYIO IIPaBOBYIO
CUCTEMY U CTaJ IOC/Ie CBOETO BCTYIUIEHMA B CUITY
cocraBHoII (integral) yacTpi0 IPaBOBBIX CUCTEM TO-
cymapcT-uneHoB» . B ene «Francovich» Cyp moBTO-
pun atot BeIBOA: «[loroBop o E9C cospan cBoro co6-
CTBEHHYIO TIPAaBOBYIO CUCTEMY, KOTOpas BBICTYIAeT
COCTAaBHOII 4acThi0 ITPABOBBIX CUCTEM T'OCY/lapCTB-

' Bn.22 MpunoxeHusa N2 17 k JoroBopy o EASC yKa3aHo, UTO «roCyapCTBa-YeHbl rapMOHU3UPYIOT CBOV TPE6OBaHUSA Mo
perynnpoBaHmnio U Hafi30py KPEAWTHbBIX OpraHM3aLmnii, PYKOBOLCTBYACh B CBOMX AENCTBUAX HaUyyLlell MeXayHapoaHO
npaktmkon un OcHoBononarawWUMn npuvHUMNamn 3pdekTMBHOro 6GaHKOBCKOrO Hapasopa basenbckoro komuteta
no 6aHKOBCKOMY HaA30py», B M. 23 B TaKOM e KOHTEKCTe rapMoHM3aLmn ykasaHbl OcHoBoOMonarawowme npuHLMnbI
MexayHapogHoW accoumaumm CTPaxoBbiX HAA30POB, a B M. 25 — npuHUunbl MexayHapoaHOW OpraHn3aumnm KOMMCCHUi no
LieHHbIM 6ymaram, OpraHu3aumnm SKOHOMUYECKOTO COTPYAHMYECTBA 1 pa3BuTusA. B n. 22 (3), 23 (3) n 25 (5) ynoMaAHyTbl Takxe
MexayHapopHble cTaHAapTbl $prHaHCOBONM oTtyeTHOCTU. Cm.: [loroBop 0 EBpasniickoM 3KOHOMMYECKOM coto3e OT 29 mad
2014. - Mpasosoti nopman EASC. JocTyn: https://docs.eaeunion.org/ru-ru (aata obpatyeHna: 10.11.2019).

2 Cm.: Court of Justice of the European Union: Van Gend & Loos v Netherlands Inland Revenue Administration. Judgment.
Case No. 26/62. February 5, 1963. - European Court Reports.1963. P.2-16. URL: https://eur lex.europa.eu/legalcontent/EN/TXT/
PDF/?uri=CELEX:61962CJ0026&from=EN (accessed 21.11.2019).

3 Ibid.P.2,12.

4 Cm.: Court of Justice of the European Union: Flaminio Costa v. E.N.E.L. Judgement. Case No. 6/64. July 15, 1964. - European
Court Reports. 1964. P. 586, 594. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61964CJ0006&from=
EN (accessed 21.11.2019).
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4/IeHOB...»°. TakuM 006pasom, akieHT OblT CfenaH
Ha aBTOHOMHOCTM IpaBa CooOlLiecTB B cucreme
MEX/YHapOJHOIO IIPaBa, Ha IPsAMOM JeiiCTBUM, a
3aTeM ¥ Ha BepXxoBeHCTBe paBa Coo61ecTB 1o oT-
HOIIEHWIO K IIPaBY HAIMOHAIBHOMY®.

VInTepecHO CpaBHUTb IpAMOE JIEICTBYME HOPM
MeX/YHapOJHbIX JOTOBOPOB B Ipasonopszake EC ¢
IPAMBIM JIe/ICTBMEM HOPMAaTMBHBIX IIPaBOBBIX aK-
TOB MHTETPALYIOHHOTO 00pa30BaHNA B HAI[VIOHA/Ib-
HbIX IIPaBOIOPSALIKAX FOCYAapCTB-4IeHoB. OcobeH-
HOCTbIO IIPAMOTO JIENICTBUA TaKUX AKTOB ABJACTCA
3aKpeIUIeHNe 3TOr0 KauecTBa HENOCPEe[CTBEHHO B
MEX/YHaPOJHOM JIOTOBOpE, YYPEX/AIOIMM TaKoe
obbenuHenne. Tak, mpsAMoe JeliCTBYE pernaMeHTa
EC, 3axkpenneno B ct. 288 [JOEC, a HerocpencTBeH-
HOe IpVMeHeHMe pelneHnii EBpasmiickoil 3KOHO-
MU4ecKoil komuccuy — B 1. 13 Ilpunoxennsa 1 k
HoroBopy o EBpasuiickoM 3KOHOMUYECKOM COM3€.
KoHuemnmus npAMoro AeiicTBMA perTaMeHToB Oblra
pasButa B mpaktuke Cyma EC7, xortopslii, Kpome
TOTO, IpU/ial IIPAMOE JefiCTBIE OTJE/IbHbIM I107I0-
)KEHVAM Y4UpeNTebHbIX JOrOBOPOB®, a TaKkxe B
OIpeJe/IeHHBIX CTy4YasAx M HOpMaM JUPeKTUB’.

TocymapcrBa — yyactHuku EC mpupaBamm oco-
00e 3HaueHMe CBOEBPEMEHHON 1 IOJHON MMIIe-
MEHTALMM AMPEKTUB B HalMOHa/JbHOe IpasBo. Ha
MeXITPaBUTE/IbCTBEHHOIKOH(PEPEHIVINTOCYAPCTB—
4IeHOB EBpOIeickoro sKOHOMMYECKOro coobie-
cTBa 1990 1, a Tak>Xe Ha KOH(bepeHuvm 1992 ., Ha
KOTOPOI OB mopmcal MaacTpUXTCKIil ZOrOBOP,
ObUIM TIPUHATH 33 [eKnIapanuy, MpUIOKeHHbIe K

3aK/TIIOYNTEIBHOMY aKTy, CPey KOTOPBIX MMeNach
Hexnapays (Ne 19) 06 nmmnnemenTanyy mpasa Co-
ob1ecTBa, B KOTOPOJT YKa3aHO CIefylolee:

«1. Kongepenuus obpaiaer oco6oe BHUMaHNE,
YTO I3 eAMHCTBA M COITIACOBAHHOCTY IIpOLiecca
EBpomeiickoro cTpouTenbcTBa KIIYEBbIM BOIPO-
COM ABJIACTCA TIONHOE M TOYHOE IpeobpasoBaHMe
mupekTB CooOlecTBa, afpecOBaHHBIX TOCYHap-
CTBaM-4IEHaM, B X HAlMOHA/IbHOE IIPaBO, B PaM-
KaxX 0003HAYEHHbIX B AMPEKTHBAX CPOKOB.

bonee Toro, Kondepenuus, npusHasas, 4To
KaX[joe TOCYAapCTBO-WIEH CaMoO JIOJDKHO OIIpefe-
JIUTh, KaK NomokeHnsA npasa CoollecTBa MOTYT
OBITH TyYIINM CIOCOOOM OCYIECTB/IEHBI B CBeTe
€ro COOCTBEHHBIX MH/VBUYa/IbHBIX MHCTUTYTOB,
IPAaBOBOI CUCTEMBI U [IPYTUX OOCTOATENBCTB ...
CynMTaeT HeOOXOAMMBIM Ui HajIexalnero QyHk-
nyonupoBanusa Coo0uiecTBa, 4TOOBI MepBI, TIpef-
IpVMHMMaeMble PasHbIMM TOCYAAPCTBAMM-YIeHa-
MM, BOIIIOLIA/IVCH C TaKOil ke 3(pHeKTUBHOCTBIO 1
CTPOTOCTBIO0, KaK U HAIlMOHA/IbHOE ITPaBo» ‘.

Opnako M.M. buprokos momaraeT, 4To «Tak
Ha3blBaeMoe '"IpsMOe IpUMeHeHue' HOpM IIpaBa
Coo011ecTB ecTb CKOpee WIIIO3MA, YeM peaslb-
HOCTb. YKa3aHHble HOPMBI MMIUIEMEHTUPYIOTCA
(TpaHcdoOpMMPYIOTCS) B HAILMOHA/IBHOE IIPABO IO-
CYyHapcTB-wIeHOB»''. Be3ycloBHO, MOXHO M HYX-
HO roBopuTb 06 mmiieMeHTauuu pupexkrus EC B
IPaBOBbIE CUCTEMBI TOCYAAPCTB-YICHOB, HO perya-
MEHTaM >Ke M3HAYaJbHO (C COIacus rocymapcTB-
4/IEHOB, KOHEYHO) IPMAAHO CBOJICTBO IPAMOTO

> Cm.: Court of Justice of the European Union: Andrea Francovich and Danila Bonifaci and others v Italian Republic. Judg-
ment. Joint Cases No. C-6/90 and C-9/90. November 19, 1991. — European Court Reports. 1991. P. 5403-5418. URL: https://eur-
lex.europa.eu/resource.html?uri=cellar:7a76ea3f-a919-475c-8cbe29e0b260ebc4.0002.03/DOC_1&format=PDF  (accessed
21.11.2019).

¢ Cm.: Court of Justice of the European Union: Flaminio Costa v. E.N.E.L. Judgement. Case No. 6/64. July 15, 1964. - European
Court Reports. 1964. P. 586, 593. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61964CJ0006&from=
EN (accessed 21.11.2019).

7 Cm.: Court of Justice of the European Union: Commission v. Italy. Judgment. Case No. 39/72. February 7, 1973. — Euro-
pean Court Reports. 1973. P. 102-117. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61972CJ0039&
from=EN (accessed 21.11. 2019); Court of Justice of the European Union: Andrea Francovich and Danila Bonifaci and oth-
ers v ltalian Republic. Judgment. Joint Cases No. C-6/90 and C-9/90. November 19, 1991. — European Court Reports. 1991.
P. 5403-5418. URL: https://eur-lex.europa.eu/resource.html?uri=cellar:7a76ea3f-a919-475c-8cbe29e0b260ebc4.0002.03/
DOC_1&format=PDF (accessed 21.11.2019).

8 Hanpumep, B YacTy 3anpeTa HanoroobMoXeHNA Ha AUCKPUMNHALMOHHOM ocHoBe. CMm.: Court of Justice of the European
Union: Alfons Litticke GmbH v Hauptzollamt Sarrelouis. Judgment. Case No. 57-65. June 16, 1966. — European Court Re-
ports.1966. P. 205-212. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61965CJ0057&from=EN (ac-
cessed 21.11.2019).

® Cm.: Court of Justice of the European Union: Yvonne van Duyn v Home Office Judgment. Case No. 41-74. December 4,
1974. - European Court Reports. 1974. P. 1338-1352. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:6
1974CJ0041&from=EN (accessed 21.11.2019).

1 Declaration on the implementation of Community law. — Official Journal of the European Communities. July 29, 1992. P. 102.
OueBuMAHO, UTO B ieKNapaLmn HalaM OTPaXKeHe NpaBoBble No3nLMK, BbicKasaHHble Cyaom.

" Bupiokos, M.M. CoBpemeHHOe pa3BuTue EBponeickoro cotosa: MmexayHapofaHo-npaBoBoi nogxoa. Auc. ... joktopa
topug. Hayk. Mocksa. 2004. C. 22.
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npuMmeHenndA. Tak 4To, ecnu mocnefHee U ABJAET-
csl WITI03Mel, TO BecbMa MCKycHoit. Kpome Toro, u
IpsAIMOe TIPYMEHEHNE CaMUX HOPM Y YpeiTeTbHbIX
JIOTOBOPOB CTA/I0 B HEKOTOPOJi CTeNeH!U «CIOPIpH-
30M» JI/I TOCY/iapCTB-4/I€HOB: B YIIOMAHYTOM Jiefie
Van Gend Tpoe us mectu rocypnapcrs-wieHos (Hu-
nepraupbl, benbrus u OPT) BoickassiBamuch B Cyzie
B I10/Ib3y HEIPUJAHNUA IPAMOTO JIeICTBUA MOMOXKe-
HuA [lorosopa.

IIpumedarenpHo, yto [loroBop o BbIXOfe Be-
mukobpuranvm us EC, mpegycMoTpen Hemocper-
CTBEHHO B €ro TekcTe (B CT. 4) IpsAMOe JeiicTBMe
€ro HOPM, YTO ABJIAETCA YHUKA/IbHBIM (MM OYeHb
PelKuM) IPMMEPOM B UCTOPUU MEXKYHApOJHOTO
npasa. b.JI. Hedenos momaraer, 4To «I0CTaTOYHO
penKo, HO BCTPEYAOTCA CIydal, KOIZla CaHKIM:A Ha
IpYMeHeH/e HOPM MeX/YHapOJHbIX JOTOBOPOB B
Ka4yecTBe HETOCPEICTBEHHDIX PETy/IATOPOB HEMEXXIO-
CY[lAPCTBEHHBIX OOIECTBEHHBIX OTHOIICHWII MOXET
coflep>KaTbCs B CaMUX MEX/IYHAPOJIHBIX JIOTOBOPax
WIM MEXIYHapOJHO-TIPABOBBIX AKTaX» U IMPOBUINUT
B KadyecTBe IIpyuMepa CornalieHne 0 MeXIyHapOTHOM
naccaxxupckoM coobienny (CMIIC) (m. 1 ct. 3), yxa-
3bIBafL, YTO JAaHHOE COIVIALIICHNE VIMEET 00sA3aTe/IbHYI0
CUJTY [y IePEBO3YMKOB, TACCAKNIPOB 1 T.11."2

Cyn EBpa3nifickoro sSKOHOMIYECKOTO COI03a 3aHAT
cxopnyio ¢ Cygom EC mosuiuio o HermocpencTBeH-
HOM ITPMMEHEHNY HOPM YYPe[UTeTbHOTO aKTa B fiefie
0 pasbsCHeHNN HojIoXeHuit [loroBopa o cB060ZHOM
IBIDKeHNM pabdodeit cubl («[lene cioprcmenos»). B

KoHcynbraTnBHOM 3akmodenun ot 7 fekabpst 2018 .
Cyn ykasaj, 4TO IIpaBOBble HOPMbI ITYHKTOB 1 1
2 cr. 97 Jlorosopa 0 TPyHOBOI AEATENbHOCTY afpe-
COBaHBI He TOTIbKO TOCYApCTBaM, HO 11 paboropare-
JIAM, 3aKa34MKaM paboT U TPyAAUMCA. JIOrM4HbIM
CIIEICTBMEM STOTO BBIBOJA CTA/I0 0000IEHNEe O TOM,
YTO COOTBETCTBYIOLIME HOPMbI MMEIOT CBOJCTBO
IPsIMOTO eJICTBIUA 1 HENIOCPeCTBEHHOIO IIpYMeHe-
Hua". KadecTBa HEIOCPeICTBEHHOTO IIPYMEHEeHNA 1
npamoro fieiictBua Cyn EASC raxke mpupan Hop-
MaM O 3alllXTe KOHKYPEHLMV Ha TPAaHCIPAaHMYHBIX
peiakax'. Kak ormevator E.b. Ipsuenxo n K.B. On-
TVH, TIepBbIil pa3 O HENOCPENCTBEHHOM IIPUMEHEHNN
Cyn BbICKa3ancs B perieHny BonbIoit Komiernu ot
21.02.2017 B MexrocymapcTBeHHOM crnope Poccun
npotus benopyccun [[Ipsuerxo, duTun 2019:90] .
ITpuunun BepxoBeHcTBa npaBa EC Hap Hanu-
OHaJIbHBIM IIPaBOM Hallle/l oTpakeHue B [leknapa-
v Ne 17 o BepXoBeHCTBe (MM B IPYTOM IIepeBO-
fie — IpyUMaTe), IPUIOKEHHON K 3aK/II04NTeIbHOMY
aKTy MEeXIIPaBUTETbCTBEHHON KOH(EPeHINN, Ipu-
HsBLIelt JInccaboHCKuit JoroBop', B KOTOpoii 0110
ykaszaHo: «KoHdepeHIMA HaIIOMIHAET, YTO COIIaC-
HO ycToiumBoOi cyme6Hoi mpakTuke (well settled
case law) Cyzma EBpomeiickoro corsa JloroBopsl 1
npaBo, cosfaBaeMoe Coro3oM Ha ocHoBaHuu [lo-
TOBOPOB, 00/IaIal0T BEPXOBEHCTBOM (TIpMMaTOM —
primacy) Haji IpaBOM rOCYAapCTB-YICHOB Ha YCIIO-
BIISIX, OTIPe/ie/ICHHBIX YIIOMSAHYTOM CyfeOHOI mpak-
TuKoI». Kpome Toro, manHas [leknapauus copep-

Moscow Journal of International Law

12 Hedepos, b./. Kamexu3suc acnupaHma kageopel mexoyHapooHo20 npasa: y4ebHoe nocobue. M.: MTUMO-YHuBepcuTer.
2018.C. 183-184.

¥ Cm.: Cyp EBpaswuiickoro skoHomuMyeckoro cotosa: KoHcynbtatBHOe 3akntoueHne Cypa ot 07 pekabpsa 2018 «O
pasbACHeHWV NpUMeHeHWA NyHKTa 2 ctatby 97 [loroBopa o EASC B OTHOLLEHMM OCYLLeCTBIEHWA TPY[OBOW AeATEIbHOCTA
npodeccroHanbHbIMK  CMOPTCMEHaMK, ABAALWMMNCA TpakAaHaMu rocygapcts — uneHoB EASC, m BO3MOXHOCTU
YCTaHOBJIEHUA B HaLMOHaNbHOM 3aKOHOAATENIbCTBE KOMMYECTBEHHbIX OrPaHWYEeHWI K JaHHOW KaTeropuv nvy npuv
ocyulecTBieHUn TpyaoBon peatenbHocTu» Ne CE-2-2/5-18-BK. [octyn: http://courteurasian.org/page-26241 (paTa
ob6palyeHuns: 08.11.2019).

* Cyn EBpa3sminckoro skoHoMmnyeckoro coto3a: KoHcynbtaTBHOe 3akntoueHme bonbuon konnerun Cyaa ot 4 anpens 2017 .
no 3aasneHnio MuHuctepctsa toctuuunn Pecnybnuku benapycs Ne CE-2-1/1-17-BK. A63. 1-2 n. 2. loctyn: http://courteura-
sian.org/doc-18093 (gata o6palyeHmsa: 08.11.2019).

> Cyn EBpa3suiickoro skoHommyeckoro cotosa: PelweHne bonbwoii konnerun Cypa ot 21 deBpana 2017 r. no 3asABneHuIo
Poccuinckon Mepepaumm no cnopy o cobnogeHnn Pecnybnukoii benapycb [JoroBopa o EBpa3niickom 3KOHOMMYECKOM
coto3e, cTatbm 125 TamoxkeHHOro Kofekca TamoxeHHOro coto3a, ctaten 11 1 17 CornalueHna o B3aMHOM agMUHUCTPATUBHON
NMOMOLLY TAMOXEHHbIX OPraHOB FOCYAapCTB — UNeHOB TaMoxeHHoro coto3a N2 CE-1-1/1-16-BK. A63. 3, 6 n. 5; a63. 3, 4 n. 7.
[Joctyn: http://courteurasian.org/doc-17943 pata obpatyeHus: 08.11.2019).

16 A.O. YeTBepnKOB nonaraeT, YTo [eKnapauun He ABNATCA COCTaBHOW 4YacTblo MepBUYHOro npasa EBponenckoro
COol03a M He MIMEIDT, KaK TaKoBble, lopuanyeckn obsasatenibHol cunbl. Cm.: KawkuH CIO., YetBepukos A.O. Esponelickuli
cor3. OcHosononazarowue akmel 8 pedakyuu JluccaboHckozo 0oz2o8opa ¢ kommeHmapuamu. M.: UHOPA-M. 2008. C. 657.
Ectb 1 apyrue Touku 3peHus. Tak, b.H. TonopHWH cunTan, 4to «yupeamTenbHble JOrOBOPbI U JOrOBOPbI, BHOCALLME B HUX
N3MEHeHWA 1 [OMOJIHEHUA, BXOAAT B NEPBMYHOE NPABO CO BCEMIU MPUSTOKEHUAMU, MPOTOKONaMK, AeKnapaumamMmn 1 UHbIMA
COMpPOoBOXAALWMMU KX JOKYMeHTaMun». Cm.: TonopHuH b.H. Esponelickoe npago: yuebHuk. M. l0pucT. 1998. C. 280. NpaBosoe
3HaueHVe [feKnapauun Kak CpeAcTBa, MCMONb3yemMoro [AnA TONKOBaHWA YUpeAuTenbHbIX [OroBOPOB, HE Bbi3biBAaET
COMHeHMA. 3HaueHne feknapaunin AnAa TOKOBaHWA M NPUMEHEHUA yuypeanTenbHbIX JoKyMmeHToB Coto3a 0603Hauaet u
aBTOpP NpuBeAEHHOrO Bbiwe KommeHTapus (A.O. YeteepurkoB). Cm.: KawkmH C.1O., YetBepukos A.O. Ykas. cou. C. 657.
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MPABO EBPOTIEMICKOIO COIO3A

V.M. Nudpny

KUT CCBUIKY Ha 3aK/TI0UeHMe I0PUAIIECKOIT CITyKObI
Cogera ot 22.06.2007, kBamuduiypymoliee Bepxo-
BeHCTBO npasa EBpomeiickoro CoobuiecTa B Kave-
CTBe OCHOBOIIO/IATAIOIEr0 MPMHIUIIA 3TOTO IIpaBa
U yTBep)KJalollee, YT0 OTCYTCTBHUe B JloroBope yka-
3aHUA Ha BepXOBeHCTBO mpasa CoolujecTBa «HMU-
KOMM 006pa3oM He BIUAET Ha CYLIECTBOBAHNUE ITOTO
IPMHIINIIA ¥ CYIeCTBYIOIIYIO CYAEOHYI0 MPaKTUKY
Cypa». 3akaro4yeHye CONEpXUT CCbUIKY Ha IepBoe
meno Cypa, sakpenuBuiee BepxoBeHcTBO (Costa/
Enel, 15 mionst 1964), 1 BbIZEP>KKY 13 9TOTO pelile-
HysA. CTONb «CKPOMHOE» 11 HeOOBIYHOE (CO CCBUIKO
Ha 3aK/II04YeHNe CTPYKTypHOro mogppaspenenns Co-
BeTa) 3aKperUieHe IPMUHIIMIIA BepXOBEHCTBA ObIIO
CBA3AHO C HeXXeTTaHMeM TOCYAAPCTB-4I€HOB OKOH-
4aTe/bHO 1 OeCIOBOPOTHO IPM3HABATH BEPXOBEH-
CTBO 3a mpaBoBbIMM akTamy Corsa, co cTpeme-
HJEM COXPaHUTb HEKOTOPYIO TMOKOCTD B BOIIPOCE O
COOTHOILIEHNH COIO3HBIX U HAIMOHATbHBIX AKTOB, C
OCTOPO’KHOCTBIO ITpY BBefleHnn B JloroBop mpaso-
BBIX IIOJIOKEHMIT, TOJYepPKUBAOIMX «peaepaTns-
HyI0» KoMIIOHeHTy Corosa. 3ameTum, 4TO B HOf-
MJICAHHOM, HO He BCTymuBIIeM B cuiy Jlorosope,
yapexpatomem Konctutynmio pas EBpomnbl, 6bima
IpefyCMOTpeHa crenuanbHas cTarbA [-6, yKasbl-
BaIllas Ha BepXOBeHCTBO KoHcTuTyrmm u mpasa,
cospaBaeMoro MHCTUTyTaMu Coro3a BO MCIIONHEHME
IIPEOCTaB/ICHHON eMy KOMIleTeHIym'.

Bmecte ¢ Tem, o4eBMHO, YTO MyCTb U B hopMe
JleK7apanuy, Ho IPUHLIUII BepXoBeHCTBa Ipasa EC
HaJl HallMOHA/IbHBIM IIPaBOM Hallle]l JOTOBOPHOE 3a-
KpeIlIeHne, a, KaK M3BEeCTHO, fI/IA Iie/ell TONKOBAaHMA
IOTOBOpA KOHTEKCT, MCIOIb3yeMblil [/ ySACHEeHMA
OOBIYHOTO 3HAYEHNUA TEPMIHOB JOTOBOPA, OXBATHI-
BaeT KpPOMe TEKCTa «IH00I JJOKYMEHT, COCTaB/IeH-
HbIJ1 OTHUM WM HECKOZIbKMMM YYaCTHMKAMU B CBSI-
31 C 3aK/II0YeHNEM JIOTOBOPA VM IIPUHATHIN APYTUMM
y4aCTHUKAMU B KadecTBe JOKyMeHTa, OTHOCAIIETo-
cs K gorosopy» (1. 2 (b) cr. 31 BKIIM]I).

3. MoHu3M 1 gyamsM B npaBoBoii cucteme EC

B oTnmnune ot cooTHomenus mnpasa EC u Hanu-
OHAJIbHOTO IpaBa, BOIIPOC O COOTHOLIEHM!U IIpaBa

Coobuiectsa (3atem u mpasa Corosa) U MeXIyHa-
POIHOrO IpaBa He IOTYYMI CTONMb OFHO3HAYHOTO
orBeTa HU B npakTuke Cyfa, HU B YUpequUTeIbHbIX
poropopax. P. Ilyry cumraer, 4yro EBpomerickuii
IPaBOLOPANOK TPAAMUIMOHHO CIe0Bal MOHUCTHU-
geckoMy nonxony [Schiitze 2018:110], uto mexpy-
HapOJiHbIe JJOTOBOPbI PacCMAaTPUBAIOTCA KaK aKTb
uHCcTUTyTOB CoOM03a (CO CChIIKOI Ha Heno Sevince'),
n Kak EBponeiickoe IIpaBo Takye JOrOBOPBI 10/DK-
Hbl 00/1aJjaTh Ka4yecTBOM IIPAMOTO IIPUMEHEHMNA
[Schiitze 2018:111]. [I. Kna66epc 3anumMaet apyryo
TOYKY 3peHus, yTBepxpjasd, uro EC Bo BHyTpeHHUX
Bonpocax (cooTHomrenue npasa EC u HaiyoHanb-
HOTO IIpaBa TOCYHApCTB-Y/IEHOB) PEIINTEIbHO 3a-
HJMMaeT MOHVCTUYECKYIO TI03UIINIO, @ B OTHOLICHUN
JIeVICTBIA MeX/YHAPOIHOTO IIpaBa B IIPAaBONOPALKeE
EC 6bl1a 3aHATa O3NS 3HAYUTENIBHO Oonee 6/1m3-
kas K gyanmusmy [Klabbers 2017:330].

VIHTepecHo, YTO AMCKYCCUA O MOHUCTUYECKOM
WM IyaTMCTUYECKOM XapaKTepe HaIMOHAIbHBIX
IPaBOBBIX CUCTEM rocypapcTs — wieHoB EC BbI-
IUIa 32 paMKy KaOMHETOB Y4YeHbIX 1 Ipuobpena
BIIOJIHE NIPAKTNYeCKoe IpYIMEHeHUe B PaMKax VM-
IJIEMEHTAlM}Y HOPM MEXJYHAPOIHBIX JIOTOBOPOB,
ABJIAIOLIMXCA UCTOYHMKAMM MEXIYHAPOJHOro (u-
HaHCOBOTO IpaBa. Tak, [loroBop o cTabmiabHOCTH,
KOOPAVHALMN U YIPABIeHUN B DKOHOMIYECKOM 1
BamoTHOM Colo3e HpefycMaTpuBaeT 00A3aHHOCTD
rocynapcts — wieHoB EC, ABIAOIIMXCA y4aCTHUKA-
mu [loroBopa, BBECT! B [IEJICTBME B HALIIOHA/IbBHOM
npaBe MpaBuia 00 OrpaHNYeHN OIOPKETHOTO Je-
¢uuTa ¥ 0 KoppekTupymomeM Mexanusme'’. Pac-
CMaTpyBasg, KaK TOCYZapCTBa-WIEHbl VCIIOMHUIN
aTy obs13aHHOCTD, EBpomneiickas Komuccus B 2017 1.
OTMETW/IA, YTO B OTHENbHBIX 'OCYAAPCTBAX, MIMEIO-
LIMX MOHMCTUYECKUIT TPaBONOPALOK, JJoroBop cran
YacTbI0 VX IIPABOBOI CUCTEMBI aBTOMATMYecKu™.
Takum 06pa3oM, TepMUH «MOHM3M» ObIT yHOTpe-
0J1eH B TOK/Ia/ie KaK XapaKTepUCTUKA HAallMOHaIbHO
IIPaBOBOJM CUCTEMBI, KOTOpas IIpeAIonaraer Jei-
CTBUE B Hell ITOJIOKEHNIT MEKIYHAPOJHOIO JOTOBO-
pa 6e3 HeOOXOAMMOCTY U3MEHeHN S HAI[VIOHA/IbHOTO
3aKOHOJATeNbCTBA. [IpMMepHO Takxke OIpefeeHa
«MOHMCTIYECKAst CUCTeMay B TosicHeHun H0punnye-

7" Cm.: Treaty establishing a Constitution for Europe signed in Rome on 29 October 2004. URL: https://europa.eu/europe-
anunion/sites/europaeu/files/docs/body/treaty_establishing_a_constitution_for_europe_en.pdf (accessed 12.12.2019).

'8 Cm.: European Court of Human Rights: Sevince v. Staatssecretaris van Justitie. Judgment. Case No. C-192/89. September
20, 1990. Para 10. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0192 (accessed 12.12.2019).
' Treaty on Stability, Coordination and Governance in the Economic and Monetary Union dated March 2, 2012. Art. 3 (2).
URL: https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf (accessed 30.11.2019).

20 European Union: Report from the Commission, presented under Article 8 of the Treaty on Stability, Coordination and Gov-
ernance in the Economic and Monetary Union. February 22, 2017. 22.2.2017. P. 4 URL:: https://ec.europa.eu/info/sites/info/

files/c20171201_en.pdf (accessed 30.11.2019).
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ckoro gupekropara O9CP o pyHKUMOHMpPOBaHNN B
paMKax IyOIMYHOr0 MeXXIyHapORHOTo IIpaBa MHoO-
TOCTOPOHHE! KOHBEHIIVH 110 BLIIIOTHEHNUIO Mep, OT-
HOCAIIMXCA K HA/JIOTOBBIM COITIALIEHUAM, B LIEJIAX
HPOTUBOJEIICTBIUS Pa3MbIBAHNIO HAJIOTOBOII 6a3blI 11
BBIBOJIY IPUOBLIN 13-II0]] HAJIOr006noKeHns> . Jra
KonBenuys npepcrasiseT co60it MHOTOCTOPOHHMI
MEXIYHApPOJHBIN JOTOBOP, KOTOPBI MOmuuULu-
pyeT IpUMeHeHUe JBYXCTOPOHHUX IOTOBOPOB 00
u30eXaHuM ABOIIHOTO Hamoroobmoxenns. IOpuan-
geckuit gupekropar OICP oTmeuaet, 4TO Crocobd
TaKo} MOAV(UKALNYI Ha BHYTPUTOCYAAPCTBEHHOM
ypoBHe (at the domestic level) 3aBucut ot ropuan-
YeCKMX MEeXaHM3MOB, OINpefe/AIIINX UCIIONTHEeHNe
MEXIYHApPOJHBIX NIpaB 1 0053aHHOCTEN B KaX[0i
fopucaukiyn®. Tak, patndukarys MeXx yHapORHO-
To IOrOBOPa MOXKET aBTOMATIYECKM B/IeYb 3a CO00I1
VHTETPALVIO IIPaB U 00A3aHHOCTeIA, IPEyCMOTpPEH-
HBIX ME&XIYHaPOJHBIM JOTOBOPOM, B HAIlMIOHATIbHOE
paBo («MOHMCTHYECKAs CUCTEMAy ), WIN He0OX0au-
MO M3MEHEHNe HAI[VIOHA/IbHOTO 3aKOHOJlaTe/lbCTBa
U1 TOTO, YTOOBI HepeHecTy (transpose) Ipasa 1
00653aHHOCTY 13 MEX/[YHapOJHOTO JOrOBOpa B Ha-
IIMIOHAJIbHOE TIPABO («Iya/mucTudecKas cucTeMar)™.
Takum 06pa3oM, B COBpeMEHHOI! TPAaKTUKe MEXY-
HapofHOro (MHAHCOBOrO IpaBoTBOpyecTBa EC
pasjienieHne MeXy MOHM3MOM U Jyalu3MOM IIpO-
BOZIUTCS IO KPUTEPHIO CAMOUCIIOMHUMOCTY MEX/Y-
HApOJHBIX I0TOBOPOB.

4. Kputepun knaccuduxamym B3auMopeiicTBus

[oBops 0 B3aMMOZJENCTBUM [IBYX SABJIEHUI
IIPaBOBON MEMICTBUTEIbHOCTU, MOXXHO BBIJIENIUTD
W JIpyT¥ie KpUTepuu KIacCUpUKALUM M, COOTBET-
CTBEHHO, BUJbI B3auMopelicTBuA. Tak, oueBupiHO,
YTO B3aVIMOJEIICTBYIE MOXKET OBITb C02IACOBAHHBIM
U KOHMIUKMHBIM, HOPMOMBOPUECKUM U NPABONPU-
MeHUMenvHbviM, B PaMKaX KOTOPOTO CJieflyeT Bblfie-
mTh, fuanor Cyaa EBponeiickoro corosa 1 opraHoB

MeX/YHapOJHOT0 IpaBoCyaysA. Mo>KHO paccMaTpu-
BaTb B/MAHME MEX/[yHapOJIHOTO IpaBa Ha IIPaBO
EC u o6pammoe snustue. Peanyays BHEIIHIOI0 KOM-
HeTeHIMI0 ¥ IpaBocyObekTHOCTh, EC 3akmouaer
MeX/JYHapOJHBIE [JOTOBOPHI C IPYTUMM CyObeKTamMm
MEeX/YHapOJHOTO IpaBa M TeM CaMbIM He IIPOCTO
B/IMsAET Ha MEX/[yHapOJIHOE IIPaBo, HO U YYacTBYeT
B ero ¢opmmposanun. [Ipu stom cr. 21 JEC yka-
3bIBaeT, 4To EC B cBOMX [eiiCTBMAX Ha MeXIYHa-
POJHOJ apeHe PYKOBOACTBYeTCSA HMPMHIMIIAMY, Ha
KOTOpbIX 1ocTpoeH cam Coo3, HO IIOMUMO 3TOTO,
CTaTbA YCTaHABIMBAET, YTO 3TY K€ IPUHIMUIIBI, a
TAK>Ke OT/e/IbHbIE IIeHHOCTY U 3a/ja4l, CPEiU KOTO-
PBIX, HallpyMep, 3HAUUTCS «HaJIexalnee yIpasiie-
Hyte MUpPOBBIMU fienamu» (good global governance),
Coto3 npopBuUraeT B ocTaibHoM Mupe. JL.M. OHTHH,
KOMMeHTHUpys 3710 nonoxkenue ct. 21 JEC, yxasbiBa-
eT, 4yTo EC 371ech He MacKupyeT 9KCIIaHCHOHUCTCKME
Hayaza ¥ UCXOAMUT U3 aMOMIIMO3HOI Mpe3yMIILuy,
YTO CaMble JOCTOIHbIE M BBICOKME LielI B MYUPE Bbl-
neuraet uMeHHo EC*. Yyacrtye pa3nuyHbIX MHCTHU-
TyToB EC B 3aK/II04eHNN MEXIYHAPOJHBIX /0TOBO-
POB IIOJYMHEHO IIPOLeAYpe, YPeryIMpoBaHHOI, B
YacTHOCTH, CcT. 207 n 218 IDEC.

Ilo xputepuioo craguy B3aMMOJENCTBUA Liese-
CO00pa3sHO BBIAETNTD CIENYIOLIVEe BUABL: 2eHemu-
yecKoe B3aMMOpeNicTBUe (OT Iped. genesis — IIpoO-
VICXOXK[ICHNE), meKyujee M mepmuHanvHoe (OT Jar.
terminus — TIpefes, KOHeLl): IepPBbIil BIJ IMeN MEeCTO
npy yupexpenun CooOIiecTs, MOCTENHUI — HpK
BbIXOfle rocyzapcrsa-unteHa u3 Corosa. MoxHO
paccMaTpuBaTh B3aUMOJEICTBUE 1O UCMOYHUKAM
MexOyHApoOHo20 npasa ¥ TpaBa EBpoIeicKoro
COI03a: JOTOBOP-ZIOrOBOP, 00bIYaii-00bIYall, TIPYH-
UUI-NpyHUMI. B pamKax McciefoBaHus B3au-
MOJIE/ICTBUA TIPUHILVUIIOB MOIYT OBbITH BBIJC/ICHBI
IOPUHLMIBL MEX/IyHAPOJHOTO IIPaBa, IPUHIUIIBI
MEXyHapoOgHOro (MHAHCOBOTO IIpaBa, obumiue
IOPUHLMIBL IPaBa, MPU3HAHHDIE LMBUIN30BAHHbI-
My Hanpsamu® (min. «o» 1. 1 c1. 38 Craryta Mexpy-
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21 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting: Function-
ing under Public International Law. Note by the OECD Directorate for Legal Affairs. Para 28. URL: https://www.oecd.org/tax/
treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf (accessed 12.11.2019).

22 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting: Function-
ing under Public International Law. Note by the OECD Directorate for Legal Affairs. Para 28. URL: https://www.oecd.org/tax/
treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf (accessed 12.11.2019).

= |bid.

24 3HTMH J1.M. lpaso Esponelickozo Cotoza. Hoswili sman 3gomoyuu: 2009-2017 2006i: y4ebHoe nocobue. M.: Akcmom. 2009.
C.117.

% TepMUH «LMBUNM30BaHHbIE HaLUV» ABAETCA aHaXPOHM3MOM, 1 ero He cnefyeT Aanblue 1CMosb30BaThb. ITO ABNAETCA
nosmumen rocyfapcte 1 ykasaHo B epBom foknafge o6 obwmx MpuvHUMNAX npasa, NoArotoeaeHHom CneumanbHbim
Joknagunkom Mapceno Backec-Bepmygecom. Cm.: Kommnccua mexayHapogHoro npasa OOH: MepBbiit goknag o6 obuwyx
npriHUMNax npasa, NoAroToBneHHbIN CnelunanbHbIM Joknagunkom Mapceno Backec-bepmyaecom. 5.04.2019. Joctyn: https://
legal.un.org/docs/index.asp?symbol=A/CN.4/732&referer=http://legal.un.org/cod/&Lang=R (aaTa obpaLyeHna: 12.11.2019).

«1.2020

97



MPABO EBPOTIEMICKOIO COIO3A

V.M. Nudpny

HapopgHoro Cyna OOH), c ofHOIT CTOPOHBIL, 11 001IMe
npyHuunel npasa EC u npunnumsr ¢puaancoBoro
npasa EC, ¢ gpyroit.

5. BsanMopeiicTB1e Ha ypOBHe
NPUHIUIOB ¥ IIeHHOCTell

CnenuanpHblil foknaguuk Komucenn mexyyHa-
popHoro npasa OOH ykasai, uTo «cpefu KaTeropuii
00X NPUHINIIOB IIpaBa, KOTOpbIe MOTYT IIOMA-
matb mop crateio 38 1) ¢) Craryra MexmyHapop-
Horo Cyzia BBIJE/AIOTCS CIefyoliye ABe: a) obuiye
IPVHINIIBI IPaBa, BBITEKAKIIE 13 HAIMOHAIbHBIX
IPaBOBBIX CUCTEM; 1 b) OOIIVe IPUHIMUIIBI IIPaBa,
chopMUpOBaHHBIE B paMKaX MeX/YHapOJHO-IIpa-
BOBOII crcTtemb»?. JI.B. JleBUH mnpupepxuBaercs
TOYKM 3PEHN, YTO OOIIVe IIPUHIVIIBI TIPaBa, YIo-
MAHYTBIE B CT. IIMI. «C» TyHKTa 1 cT. 38 CraryTa Mex-
nyHapopHoro cyga OOH, aTo «i1 mpMHIMIBI BHY-
TPEHHEro IpaBa, M HPMHIMUIIBI MEXYHApOJHOTO
IpaBa, KOTOPbIe Pa3fe/ATCA BCEMMU MIY MHOTYMM
rocypapctBamn» [JleBun 1974:226]. A.X. Abamnpse
TOJIaTaeT, YTO B JOKTPUHE MEX/YHAPOJHOrO IIpaBa
HOJ «OOIIeNPU3HAHHBIMY IPVHIMIIAMI MeXIyHa-
POIHOTO IpaBa» IOHMMAIOTCA «OOIVe MPYHIMIIbI
MEXIyHAPOJHOTO [PaBa» WIN «OOIIMe PUHIUIIBI
IpaBa, IPY3HAHHbIE [VBY/IN30BAHHBIMI HALIAMI»,
KOTOpbIe HepeJiKO Ha3bIBal0OT OCHOBOIIO/IATAOIVIMI
[A6ammpase 2017:25]. A Bot B.J. Hedenos mpep-
JlaraeT pasanyarh «OOIIeNPVM3HAHHbIE MPVHIMIILI
MEX/IyHAPOJHOTO MPaBa», «OCHOBHBIE MPUHIIUIIBI
MEXIyHAPOJHOTO IIPaBa», «00I[ye IIPUHIIMIIBI [IPa-
Ba, NPU3HAHHbIE LVBWIN30BAHHBIMM HALVMAMMI» 1
yKa3bIBaeT, YTO 0OIIVie IPUHINUIIBI [IPaBa «ABJIAIOT-
A 00LIMIMY J/IL /1H00bIX TUIIOB IIPABOBBIX CUCTEM, TO
eCTb 07151 Npasa Kax makosoeo» (kypcus nawi — VI.J1.)
[Hedenos 2019:6-17].

K.A. beksmeB ykasblBaeT, YTO Bce IPUHIN-
Ibl MEXIYHApOJHOTO IyOIMYHOIO IIpaBa MOXKHO
00beIVHUTh B TPM TPYNIBL OCHOBHBIE, OOIEOT-
pacieBble, MeXOTpacieBble NpuUHLMIBL [Dexsmesn
2008:433]. ToBopst 06 OTpac/IeBbIX IPUHIIMIIAX MEXK-
fyHaponHoro ¢uHaHCcoBOro npasa, B.M. Illlymnnos
OTHOCUT K TaKMM HPMHIUIIAM IIPAaBO IOCYAApCTBa
Ha COOCTBEHHYIO (PUMHAHCOBYIO CHUCTEMY, BaJIOTY,
yCTaHOBJIEHVe IPaBuI 0OMeHa, IIPUHINI CTabU/Ib-

2% Tam xe. . 22.

HOCTM ITATeKHOTO 6ajaHca, HO B TO JKe BPeMs OT-
MeyaeT «O4YeBMAHBII HEJOCTATOK CIIeIMalIbHBIX
MeX/JYHApOJHO-TIPAaBOBBIX IIPUHLMIIOB MEXIyHa-
ponHoro ¢puHaHcoBoro mpasa» [Illymunos 2005:76-
77]. [1.B. KpacuxoB BblfiefisseT MeXXAyHapOJHO-IIpa-
BOBbIE IPUHIMIIBI PECTPYKTYPHU3ALNY CYBEPEHHOTO
JIO/ITa: IPYHIMI YCTOMYMBOCTY 0T, TETUTUMHO-
CTH, 6eCIIPUCTPACTHOCTY, OTBETCTBEHHOCTHU 1 KOJI-
nextyBHON aBToHOMuM [Kpacukos 2018:215-2019].

O.A. CadyHa cumTaeT HeOOXOAVMMBIM 3aK/IIO-
YUTh MEXJAYHAPOJZHOE COITIALIEHNEe, B KOTOPOM
Obla 6bI OTpaKeHa CIeAyoLIas CUCTeMa IPUHIU-
10B: «1. [IpMHIUIIBI MEXXIYHAPOLHOTO IyOINYHOTO
IpaBa, KOHKPETM3MPOBAHHbIE IPUMEHNUTENBHO K
KPeAUTHO-IEHEe)KHBIM ¥ PACYeTHBIM OTHOLICHIAM.
2. Ilpyauuner MOII, KOHKpeTH3upoBaHHbIe HpU-
MEHUTENIbHO K KPEeIUTHO-/IEHEKHBIM ¥ PacyeTHBIM
orHomenusaM. 3. CobcrBeHHo mpuHimmnel MOTI,
OTpaXaklye CHenMPNUKy peryIMpoBaHUA UMeH-
HO JIaHHOII TojoTpacim»”. B KadecTBe MOCTETHUX
HpeIaraloTcs a) IPUHINI obecredeHns CTabuib-
HOCTY MYPOBOJ (pMHAHCOBOJ CHCTeMBI; 0) TPUHINIL
TPaHCIIAPEHTHOCTU (IIPO3PavyHOCTY) (PUHAHCOBBIX
HOJIUTUK TOCYAAPCTB Y AEATETbHOCTY MEK[YHAPOJ-
HBIX (PMHAHCOBBIX OPraHM3ALNil; B) IPUHLNII TIPef-
yupexjeHrs (pUHAHCOBBIX KPU3MCOB; T) IPUHIIAII
nubepanM3annyl BVDKEHUA TEKYLIMX IUTaTexeil 1
KaImnTanoB»,

Ompependasa CyIHOCTb MOAOTPAC/IEBBIX IIPUH-
IMIOB MEX/AYHAPOZHOTO (PMHAHCOBOTO IIPaBa, OT-
MeTUM TOYKY 3peHMs, BbICKa3aHHYIO B JMCCEpPTa-
uym V1.C. YabaeBoil, 0 TOM, 4TO KaK 001ue, Tak 1
CIenyasbHble MPUHINIBI (pedb UJET O MeXIyHa-
POIHOM 5KOHOMMYECKOM IIpaBe) «He MOIYT OBbITb
HJMYeM MHBIM, KpOMe KaK HOPMaTVBHBIMM IIPaBU-
JaMM TIOBEJieHNMsA, 3aKPeIUVIEHHBIMUM B OOBEKTUB-
HOM MeX/YHapOJHOM IIpaBe, T.e. BBIPAKCHHBIMI B
MeX/JYHapOJHO-TIPAaBOBBIX 00bIYASAX 1 IOJIOKEHUAX
MEXIyHapOJHO-IIPAaBOBbIX [Or0BOpoB»®. B aroit
paboTe aBTOPOM BBIJie/IeHbI IIPYHINIBI MEXIyHa-
POIHOIO SKOHOMMYECKOTO IIpaBa, IIPOU3BOJHBIE
OT IPMHIIUIIOB MEXAYHAPOLHOTIO IIpaBa U COCTaB-
JIAIOIIMX COOTBETCTBYIOIIYIO UM «IIapy» (IPMHLINUII
YBOXEHUA TOCYAApCTBEHHOTO CyBepeHMTeTa -
IPVMHINUII CyBepeHNUTETa HaJ, MPUPOJHBIMU pecyp-
camn)»*. ABTOp yKasbIBaeT Tak>Ke Ha «KHOPMBI, XOTsI

¥ CaduHa O.A. MexayHapoLHO-NPaBOBOE PEryNMpPOBaH/e KPeAUTHO-AEHEXHbIX W  PacYeTHbIX OTHOLEHWI Ha
YyHVBepCanbHOM ypoBHe. [lnc. ... KaHg. topua. HayK. Mocksa. 2005. C. 124.

% Tam xe.C. 10, 125.

2 Yabaea W.C. [MpUHLMMbI MEXOYHAPOAHOIO SKOHOMUYEeCKoro npasa. [uc. ... KaHa. opua. Hayk. Mocksa. 2010. C. 13.

30 Tam xe. C. 15.
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U 00yCTIOB/IeHHBIE OOIePY3HAHHBIMM TIPUHIIMIIA-
MM M HOpMaMyu OOLIero MeXYHapOZHOTO IIpaBa,
HO XapaKTepy3yolyecss OTHOCUTEIbHOI (TOuHee,
BHEIIIHE}1) aBTOHOMHOCTBIO OT HMX (IIPMHLMI Ha-
IMIOHA/IPHOTO PEeXMMa, HPMHIUII HaubOJIbIIEro
0/1aronpyATCTBOBAHNA, IKOHOMUYECKOI HEeIVCKPU-
MUHaum)>,

OueBuHO, YTO M B MEX[YHAPOJHON (UHAH-
COBOIJI CHICTeMe MOKHO TaK>Ke BBIAEINTb HMPVMHIIN-
IbI-TIAPBL: TaK, HAIIpUMep, U3 MPYHINIA YBaKEHNA
TOCYapCTBEHHOTO CYBEPEHUTETa MOXXHO BBIBECTI
HPVMHIINUII CBOOOZBI OIIpeeNieHNsA KaXK/[bIM rOCyAap-
CTBOM CBO€Jl Ba/IIOTHO-(PUHAHCOBOI crcTeMbl. [1o-
cnenHuit 661 npeHTNOUIMPOBaH eie [TocTosHHO
ITanatoin Mexpynapopnoro IIpaBocynus B fene o
Cep6ckux u bpasunbckx 3aitmax™. IIpumennTens-
Ho k EC aTOT npyHIMI ObUI peann30BaH B CO3TaHUN
4acTbI0 rocyfapcts — wieHoB EC BamoTHOrO cot03a,
BBefleHNN O01eil Ba/lIOThl B3aMeH HAl[VIOHA/IbHBIX,
B YYPEX/CHUN €[VHOTO OpraHa, OTBEYaoLIero 3a
MoHeTtapHyio nommtuky (E1IB) ¢ nepenaveit mocnep-
HEMY UCK/IIOUNTENTbHOTO IIpaBa SMIUCCUM eMHON
BaJTIOTHI.

Ocobennoctu cymecrBoBanusi EC kak corosa
TOCYHApCTB, COXPAHAIOIINX CBOM IIPAaBOBbIE CUCTe-
Mbl, KOHCTUTYLMM ¥ HAI[VIOHAJbHYI0 WHAUBULY-
aJIbHOCTD, TIPEJONpeleVI B3aMOJEIICTBIE Kak
IPVMHIUIIOB MEXAYHAPOITHOTO IIPaBa, TaK ¥ 00X
npyHuunos mpasa EC, a Takke IPUHIMIIOB HAIIMO-
HaJIbHOTO IIpaBa rocyilapcTB-4wieHos. IIpu atom Jlo-
roBop o EBporneiickoM coro3e B OTHENbHbIX CIydasax
CChITaeTCs, Kak ObUIO yKa3aHO BbIle, Ha «obuiye
IPVHINIIBL, ABIAINIMECS OOUMMM JIA IPABOBBIX
CUCTEM FOCYAAPCTB-YICHOBY.

Passutne npasosoii cucrembl EC HaxopuTcs nop
BIIMAHMEM He TOJIBKO IIPYHIINIIOB MEK/[YHAPOFHOTO
npaBa Wi OOLIMX NPUHIMIIOB IIpaBa, HO U 6a3o0-

31 Tam xe.

BBIX MJeJl U LIeHHOCTel1, KOTOpble POPMYINPYIOTCS
Ha MeXJYHApPOJZHOM YPOBHE M 3aKPEIUIAI0TCA B Jie-
K/IapalyAX MeXXIYHapORHbIX GOpyMOB (Hampumep,
G-20) [JIndumr 2014:49-58] nnm B yctaBax Mexpy-
HApOJHBIX MHCTUTYLUIT (HanpuMep, MexmyHapop-
HOJ1 OpraHmsanuy KOMUCCHIT 10 LjeHHbIM Oymaram
w Cosera 1o ¢puHaHcoBol crabunpHocTn). Takne
0a3oBble UJeN MOTYT MEHATBCSA IOJ, BIVIAHMEM Te-
KYIUX COOBITUIT MEX/YHaPOLHON XXM3HY, OT/IeNb-
HBIM LIEHHOCTAM MOXKeT JaBaTbCA IPYOPUTET Hajl
IPYTVMMM, PaHee Ka3aBIIMMICA He3bloneMbIMIL. Tak,
HaIpyMep, 1oce I06anbHOro Kpusuca ugest ¢u-
HaHCOBOJI CTAOVIBHOCTY CTa/Ia OCHOBHBIM TPEH/IOM
Pa3BUTUA MEXIYHAPOLHO (UHAHCOBOI CUCTEMBI,
U B OTAENbHBIX CTy4asX B )KEPTBY TaKOil CTaOM/Ib-
HOCTM IPJHECeHa TaKas OYeBMIHAA LIeHHOCTD, KaK
0aHKOBCKasg TaitHa”. Bropoil IOC/IEKpPU3NCHDII
cammuT B Jlonpione B 2009 I. «He IocTECHATCAY NIPO-
BO3IIACUTDh KOHel| apbl (!) 6aHKOBCKOI TaiiHbL B
qUCTIe «KepTB» (PUHAHCOBON CTAOMIBHOCTI HYXKHO
yKa3aTb TaKke CBOOOJY HAJOrOBOJ ONTMMM3ALINIL,
IPaBO TOCYAPCTB YCTAaHABIMBATH COOCTBEHHYIO
HAJIOTOBYIO CUCTEMY M CHUCTeMy (DMHAHCOBOTO pe-
TYIMpOBaHus (HampyMep, B 4acTy MUfeHTUMKA-
i GeHepuIMAapOB KOMIAHMII M TpeOOBaHMII O
JIOKa/IM3alNY JeATeNbHOCTY KOMIIAHMII B CTaHe
UX perucrpanmy). MexayHaponHas (UHaHCOBas
CTabMIBHOCTD O00'bsIBIIEHA 27100a1bHOl PUHAHCOB0I
uenrnocmuio (global public good)*. CoorBercTBEH-
HO, 003aTe/IbCTBO 110 €€ COXPAHEHMI0 MOXKHO, I10
HallleMy MHEHMIO, OLIeHUTDb KaK 0053aTe/IbCTBO erga
omnes35. ViccmegoBaTenu OTMeYalOT, YTO 3al[NUTa
¢b1HAHCOBOI CTAOMIBHOCTY 0603HAYEHA B Ka4eCTBe
nem Kak B Jlexmapanuy cammura «Ipymmsr 20» B
BaumHrrone*, Tak u MeXyHapOZHBIX JOrOBOpaX:
. 2 (a) IIpunoxxeHus mo ¢pUHAHCOBBIM yCIyraM K
TATC u c1. 105 (5) APEC [Ohler 2010:16-17].

32 Cm.: Permanent Court of International Justice: France v. Kingdom of the Serbs, Croats and Slovenes. Case Concerning
the Payment of Various Serbian Loans Issued in France. July 12, 1929. URL: http://www.worldcourts.com/pcij/eng/deci-
sions/1929.07.12_payment1.htm (accessed 22.11.2019); Permanent Court of International Justice: France v. Brazil. Case con-
cerning the Payment in Gold of Brazilian Federal Loans Contracted in France. Judgment. July 12, 1929. URL: http://www.
worldcourts.com/pcij/eng/decisions/1929.07.12_payment2.htm (accessed 22.11.2019).

3 G-20: London Summit — Leader’s Statement. April 2, 2009. Para. 15. URL: https://www.mofa.go.jp/policy/economy/g20_
summit/2009-1/communique.pdf (accessed 20.11.2019).

3 Cm., Hanpumep: Shirakawa M. International Financial Stability as a Public Good Keynote Address at a High-Level Seminar
Co-Hosted by the Bank of Japan and the International Monetary Fund (IMF) in Tokyo. October 14, 2012. URL: https://www.
boj.or.jp/en/announcements/press/koen_2012/data/ko121014a.pdf (accessed 20.11.2019).

% 06 obAszatenbcTBax erga omnes cMm. Kommccua mexgyHapogHoro npasa OOH: [loknag nccnefoBaTenbCcKon rpynmbl
«DparmeHTaLys MexayHapoaHOro NpaBa: TPYAHOCTYW, 06YC/IOBNEHHbIe AuBepCrdrKaLMell N paclumpeHem chepbl oxBaTa
MeXayHapoaHoro npaeayr. 13.04.2006. C. 208-224. foctyn: https://documents-dds-ny.un.org/doc/UNDOC/LTD/G06/610/79/
PDF/G0661079.pdf?OpenElement (gata obpaweHus: 12.11.2019).

% G-20: Declaration of the Summit on Financial Markets and the World Economy. November 15, 2008. Paras. 3, 8, 16. URL:
http://www.g20.utoronto.ca/2008/2008declaration1115.html (accessed 20.11.2019).
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[TocnenoBaBmee 3a (UHAHCOBBHIM KPU3MCOM
MaccoBoOe CITaceHye GaHKOB 3a CYeT rOCYAapCTBEeH-
HBIX CPEJICTB, @ TaKXKe MPOTECThl OOIeCTBEHHOCTI
(mop nosynrom «Occupy Wall Street»), ocHoBaHHBIe
Ha SBHOJI HeCIIpaBeIMBOCTY TAKOTO crocoba Imo-
MOIY KOMMEpYeCKUM HpefupuATuAM (IpuobUIb
0aHKM HAINpaB/IAIOT HAa OOHYCHI MEHeIKepaM 1 -
BUJIEH/IBI AKIJMOHepaM, a YOBITKYM pacHpefie/aioT
MeX/y BCeM HaceJleHueM TOCyfjapCcTBa) IpUBEIo K
(GOpMUPOBAHUIO HOBOW UJEU — HeOONyCMuUmOocmu
chaceHus 6AHK06 3a cuem Cpedcme HAL02ONIAMeNb-
uwjukos. Jta uyes depes pekoMmenpanuy CoseTa I10
¢duHaHCOBOI CTabMIBHOCTUY ObUIa peann3oBaHa
B npaBoBbIX akTax EC o ¢uHaHCOBOM 0370pOBIIe-
HYM 6QHKOB*, B 4aCTHOCTH, Yepe3 MexaHuaM bail in,
HpeyCMaTPUBAIOLINIA, YTO PV HEIJIATeXXeCIoco0-
HOCTI 6AaHKOB IPEXJie BCETO TEPAIT CBOM aKTUBBI
(BK/Iajpl, aKumy, CyOOpAMHVPOBAHHBIE KPEUTHI,
BBIJJaHHbBIe 0AHKY) aKI[IOHEePbI ¥ MEHe[PKePbl 6aHKa.

OmpepenieHHOe M3MEHEHNUE IIPUOPUTETOB pe-
TyIMpOBaHUA MMENIO MecTo u paHee. B 90-e roppr
IPOIIIOTo Beka cB0OO/a IpoBefieHNs (PUMHAHCOBBIX
omepanyii Obl/Ta Cepbe3HO NMMUTHPOBAHA IIPABO-
BBIMU AKTaMMl O HPOTUBOJEVICTBUM OTMBIBAHIIO
JI0XOJIOB, JOITYCKAaBIIVIMY B OT/E/IbHBIX C/Ty4Yasx He-
CyZneOHbIe OrpaHNYeHN.

Takue npuOpUTETHI, LIEHHOCTH, TPEH/BI CTUMY-
JIMPYIOT IPaBOTBOPYECKYIO [ieATETbHOCTb MHCTHU-
tyroB EC, o6reryaior mepegayy MOJTHOMOYMII I10
peryIMpoBaHMI0O HOBBIX BUJOB (PUMHAHCOBON [es-
TenbHOCTY COI03HBIMU OPraHaMM, OKa3bIBAlOT BIIN-
AHME Ha IIpaBOIIpUMeHeHMe (HaIpuMep, depes pe-
KoMeHzauuy EBporeiickoro 6aHKOBCKOTO OpraHa).

EBpomeiickuit cow3 00bsBsgeT cebs «coobie-
CTBOM ILIEHHOCTeV» (CM., HaIpyuMep, CCBUIKY Ha
npakTuky Cypga EC B ampenbckom 2019 1. xomMmIo-
ke Komumccnn)®. CooTBETCTBEHHO, B3aMMOJEN-
CTBME MeXJIyHapojHoro npasa u npasa EC moxer
IPOMCXOAUTD M IIPOUCXOAMUT MMEHHO HA YpO6He
UeHHOCMell, KOTOpble ONpefeAT (MU JJO/DKHBI
OIpefieNATD) ¥ IIPABYIO HONUTUKY, 1 HOPMOTBOpYe-
CTBO U IpaBonpyuMeHenne. OFHOI 13 TaKMX LIeHHO-
cTell, 3asABleHHbIX B cT. 2 JIEC ABnsAeTca npuHLIMI
rocriozicTBa npasa (rule of law). VInrepecHo, 4to B
yKa3aHHOM KoMMIoHMKe Komuccun (a Taxoke B Ipo-
exre Permamenta B 2018 1.*°) 0co60 BhIfie/IeHa BaXK-
HOCTb peajM3alluy IPYHIMIA TOCIOACTBA IIpaBa
HPVIMEHNUTENBHO K 6101KeTHOII cdepe. Bplme Taroke
paccMaTpuBaach Takas «IoOambHAs LEHHOCTHY,
KakK (MHAHCOBas CTAOWIBHOCTD, KOTOpas, Oymy4n
chopmynupoBaHa Ha MeXJYHAPOJHOM YpOBHe, Ha-
IITa OTpaKeHMe B npaBonopsaznke EC.

Crenyert, TakuM 06pa3oM, 3aK/IIUNUTh, YTO B3a-
VIMOJIETICTBYIE MEXX/[YHAPOHOTO (pMHAHCOBOTO TIpa-
Ba 1 npaBa EC mpoucXomuT He TONBKO Ha yPOBHE
IPVMHIIUIIOB, HO 11 Ha YPOBHE 0a30BBIX U/l U LIeH-
HOCTEll COBPEMEHHOTO MUpPa, CPOPMYIMPOBAHHBIX
Ha YPOBHE MEXX/[YHapOLHBIX pOPYMOB I OpraHm3a-
LIVIA.

EBpomneiickuil cox03 IOCPEACTBOM MEX/YHAPOJI-
HBIX COIVIALIEHNIT 00 acCOLAINL, O TTAPTHEPCTBE 1
COTPY[HUYECTBE NIPOBOAUT NOMUTHKY, HAIIPaB/IeH-
HYIO Ha 2APMOHU3AYUI0 3KOHO0AENbCMBA COCEOHUX
20cy0apcme ¢ paBoNOPALKOM TaHHOTO MHTETpalu-
oHHoro obbenuHenys. [1.A. Kanunnyenko npume-
HSAET TEPMIH «eBPOIEN3ALVA IPaBa», IOHMMAs O]

% Cm.: Financial Stability Board: Key Attributes of Effective Resolution Regimes for Financial Institutions. October
14, 2014. URL: https://www.fsb.org/2014/10/key-attributes-of-effective-resolution-regimes-for-financial-institutions-3 (ac-
cessed 30.11.2019).

% Cm.: European Union: Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing
a framework for the recovery and resolution of credit institutions and investment firms and amending Council Directive
82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and
2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council
Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recov-
ery and resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives
2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations
(EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32014L0059&from=EN (accessed 30.11.2019); European Union: Regulation (EU) No
806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform procedure
for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and
a Single Resolution Fund and amending Regulation (EU) No 1093/2010. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32014R0806&from=EN (accessed 30.11.2019).

39 Cm.: European Union: Communication from the Commission to the European Parliament, the European Council and the
Council “Further strengthening the Rule of Law within the Union: State of play and possible next steps”. April 3, 2019. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52019DC0163&from=EN (accessed 30.11.2019).

40 Cm.: European Union: Commission proposal of 3 May 2018 for a Regulation on the protection of the Union's budget in case
of generalised deficiencies as regards the rule of law in the Member States. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:52018PC0324&from=EN (accessed 30.11.2019).
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HIM «BOCIIPUATIE HALIVIOHA/IBHOI IIPABOBOII CHCTe-
MOJ1 OIIpeJie/IeHHBbIX YepT, XapaKTEePHBIX /Il €BpO-
HeVICKVIX TPABOBBIX MOJIeTIelt, @ PABHO HEKMX 00X
IIPaBOBbIX TP €BPOIEIICKON KYIbTyPHO-IIU-
BIWIM3ALVIOHHOM cucTeMbl»*'. MOXHO yTBep)XIaTh,
4TO INIPOLECC «EBPOIEU3ALI» PACIPOCTPAHAETCA
He TOJIbKO Ha HallMOHAJIbHbIE IIPABOBbIE CUCTEMBI,
HO )1 Ha ME@XJIyHapOJIHbIIl IPaBOIOPALOK B LIETIOM.
OpHuM 13 crnoco60B BO3ZEICTBUA HPABONOPSAKA
EC Ha MexpyHapopHOe IIpaBO AB/AETCA y4yacTue
EC u rocygapcTB-u/1eHOB B MeX/YHAPOJHbIX Opra-
HU3aLMAX.

6. 3akmIr0oueHue

[TogBopa umoe, HEOOXONMMO OTMETHUTDb, 4YTO
B3aJIMOJICICTBME MEXIYHAPOJHOrO (PUHAHCOBOTO
npasa 1 npasa EC nponcxopur Ha ypoBHe «ob1iee
MeXyHapogHoe npaso — npaso EC B uenom» (06-
wiee 83aumooelicmaue) ¥ Ha YPOBHE «MEXYHAPOJ-
Hoe puHaHCOBOe MpaBo — ¢uHaHCOBOE mpaBo EC»
(cneyuanvroe 83aumooeiicmeue). BsauMopeicTsue
TaKKe MOXKET OCYIIECTB/IATHCA Ha YpOBHe «olIee
MeX/YHapofHOe IpaBo — ¢yuHaHCcoBOe mpaBo EC»
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HEKOTOPDIE

MEXAOYHAPOOHO-INMPABOBDIE
ACNEKTbl SHEPTETUYECKOU
NMOJINTUKN EBPOMENCKOIO COIO3A

BBEIEHVIE. OoHoti u3 ocHoeHbix 3adat, Komopas
cmoum neped 20cy0apcmeamis 6 ycrosusx pocma
MUP06020 HaCeNeHUs, A6/IAEMCs YO0BTIemBopeHue
pacmyuseti nompebHocmu 6 obecneveHuu cmadub-
HOtl, Oeuiedoti U IKonoeu4ecKy 6e30NAcHoLl IHeP2UL.
Pewieriuie amux 60npocos moxcern ocyu,ectnenamucs
Kax nocpeoctneom npasosozo pezyiuposantis, max u
nocpedcmeom 6HeOPeHUSL HOBbIX MEXHON02ULL, 6KIH0-
uas nocmeneHHoli nepexo0 K 60300HOBIAEMbIM UC-
mounuxam snepeun. Hecomnernvim nudepom 6 0am-
HOM HANpaeneHuu mMoxHo cuumams Esponeiickuii
c0103, 20e 3a nocnedHue 08a decimunemus O6viia ocy-
uiecmesieHa MacuimaOHas mpaHchopmauus 6Hy-
mpeHHez0 PoIHKA IHEP2UL, KOMOPAs npueena K nepe-
CMOMpPY MPAOUUUOHHBIX Npedcmassienuti 0 e2o
pynryuonuposaruu. OOHAKO HOBbILL NPABONOPIOOK
cHOCO6CMB06aI1 NOABTIEHUID HOBbIX NPOOTIEM, 6 HOM
e MeXOYHAPOOHO020 Xapakmepa, Komopble npeo-
CHOUIM Peuiamp UCKTIIOHUMENLHO 6 PAMKAX MeHOY-
HAPOOHo20 npaea. B ceasu ¢ amum 6 Hacmosuei
cmamoe NPOAHATUSUPOBAHLL AKIMYAIbHbIE NPABO-
8ble 80NPOCHL PYHKUUOHUPOBAHUS IHEP2EMUECK020
potika EC u ux coommouserue ¢ mexnoyHapoOHvim

Moscow Journal of International Law « 1 « 2020

npasom, 6 Mom 4ucne 06A3amenvCmeamu, 8vimexa-
touwsumu u3 coenawernuti BTO, Konsenyuu OOH no
mopckomy npasy 1982 e., a maxie 002060p06 6 00-
7IACMu 0Xparbvl Okpyxcaruiei cpedvl. B uacmuocmu,
0co6vLil aKyeHm Oenaemcsi Ha AHANU3E OCHOBHBLX 10-
noxcenuil Tpemvezo aHepeemuueckozo nakema 6 4a-
CMu pe2ynuposanHust 2a30601 cepol, 6 MOM Hucse 6
C6A3U C peanusayueti NpoeKma mpamczpaHuyHo20
easonposoda «CesepHoiti nomok — 2». Hakoneu, 6
cmamve paccmMampusaromcs 0CHOBHblE NOTIONEHUS
HedasHo npuramozo naxema «ducmas snepeust 07
8cex esponeiiyes».

MATEPHMAJIbI I METO[bI. HopmamusHo-npa-
806Y10 OCHO8Y HACIOAU4E20 UCCTIE008AHUS COCABUU
MHO20CHIOPOHHUE MeHOYHAPOOHbIE 002060Pbl, 4 MAK-
Jice HOPMAMUBHO-NPABOBbLE AKIMbL U UHbLe OPULUATL-
Hole 00KyMeHMbl, npuHAmble 6 pamkax Esponeiickozo
cot03a. B ocHosy uccnedosanus maksie 60uinu mpyoo
omeqecmeeHHbIX U 3apyOerHbix y4eHvix. B pamkax
UCCe008aHUS ObLIU UCNIONL308aHbL 00UEHAY HHDbLe Me-
mMoobl, 4 Maxie MaxKue cneyuavHole Memoobvl, Kax
UCMOPUKO-NPABOBOLL, CUCIEMHbLU, HOPMATLHO-IOPU-
Juueckuil, CPABHUMENLHO-NPABOBOTI.
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3.0. Nywkapesa, B.A. MUTIOWKMH

PE3YJIBTATBI MICCIIEDOBAHWUA. IIposeden-
Hoe uccnedosanue NoKa3vleaem, 4mo aKmol, NPUHU-
Mmaemvle 6 pamkax Eeponetickoeo corsa 6 obnacmu
SHepzemuKU, MO2ym HAX0OUMbCS 6 NPOMuUsope Ul
C HeKOMOopbIMU OeticmByIouUMU  MeHOYHAPOOHO-
npasosviMy. HOPMAmMU, 3aKpensieHHbIMU, npexcoe
scezo, 8 coenauterussx BTO u Konsenuyuu OOH no
mopckomy npasy 1982 2. Kpome moeo, asmopamu
noKasamo, 4mo umniemeHmanus nonoxenuii Tpe-
Mbezo sHepzemuUuecKoeo naxKema 20cyoapcmeamu —
unenamu EC OommcHa ocyuecmenamocs ¢ yuemom
COBMECIUMOCTNU NPUHSMBIX HOPM C MEHOYHAPOO-
HO-NPAB0BbIMU HOPMAMU NO 3auUme OKpyxarouet
cpeovl.

OBCYJKIEHUE 1 BbIBOIDI. I1o umoeam uccne-
008aHUS ABMOPbL NPULTIU K 6b1600Y, U110, HECMOMPST
HA pelumenvHOCb e6pPONetickoz0 3aKoHo0ameny-
cmea, emy NpPOMuUBONOCMABIeHO Me#0yHAPOOHOe
1paso, Komopoe 00MHHO 80CCHAHOBUMD HAPYULEH-
HbLli 6ANIAHC 6 OMHOUEHUAX C 3AUHINEPecO8aAHHbIMU
cmopoHamu, npexcde 6cezo ¢ Poccueti. Asmopamu
makxie npednazaemcs paspabomamv u NPUHAMD

PA0 yHUBEPCATbHBIX OOKYMEHINOB N0 0XPaHe OKPyHca-
tougeti cpedvl NPu OCyusecnernieHul 0essmenvHOCMU 6
cpepe aHepeemuKu, 8 mom uucre 07 npedomspauie-
HUS  MPAHCZPAHUMHO20 3A2PA3HEHUST B8030YXA HA
bonvuiue paccmosHus u npu paspabomxe u 006viue
MONTIUBHO-IHEP2EINUUECKUX PECYPCOB8 MOPCKO20 OHA.

K/IIIOYEBBIE CJIOBA: Tpemuii anepeermuueckuti
nakem, HympeHHUil aHepzemuueckuil pviHox EC,
anepeemuueckas nonumuxa EC, coenawenus BTO,
cmamyc  mopckux — meppumoputi,  CesepHolil
nomoxK — 2, oxpama okpysxaroujeii cpeovt
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INTRODUCTION. One of the main tasks facing
states in the context of growing world population is
to satisfy the growing need to provide stable, cheap
and environmentally safe energy. These issues can be
addressed both through legal regulation and through
the introduction of new technologies, including the
gradual transition to renewable energy sources. The
European Union can be considered an undisputed
leader in this field, which has carried out a major
transformation of its internal energy market over the
past two decades, resulting in a revision of traditional
mechanisms of its functioning. However, the new legal
order has led to new challenges, including those of an
international nature, which must be addressed exclu-
sively within the framework of international law. In
this regard, this article analyzes current legal issues
related to functioning of the EU energy market and
their relationship with international law, including
obligations arising from the WTO agreements, the
UNCLOS as well as environmental treaties. In par-
ticular, special attention is given to the analysis of the
main gas-related provisions of the Third Energy Pack-
age as well to the implementation of the cross-border
gas pipeline project Nord Stream - 2. Finally, the arti-
cle covers the key points of the recently adopted Clean
energy for all Europeans package.

MATERIALS AND METHODS. The study is based
on multilateral international treaties as well as legal
acts and other official documents adopted within the
European Union. The study is also based on the teach-
ings of domestic and foreign researchers. The authors
use general scientific methods as well as special meth-
ods such as historical, systematic, formal and com-
parative.

1. BBenenne

OTPYAHMYECTBO B cdepe SHEPreTNdecKoln
mesatenbHocTy EC onmpaercsa Ha psj Mex-
IYHAPONHBIX COINAIIEHWI, INPUHATHIX B
paMKax MeX/YHapOJAHBIX OpTaHU3ALMil U KOHe-
peHuuit, ¥ JO/DKHO UM COOTBETCTBOBATh. Tak, obe-
CIleYeH1e BCeoOI[ero JOCTYIa K HelOPOTM, Ha/leX-
HBIM, YCTOMYMBBIM ¥ COBPEMEHHBIM MCTOYHMKAM
3HepPIUM I/ BCeX 3aKPeIIeHO B KadecTBe 7 LieN

RESEARCH RESULTS. The study shows that the
acts adopted within the European Union in the field
of energy may be in conflict with certain interna-
tional rules, enshrined in the WTO agreements and
the UNCLOS. In addition, the authors show that the
implementation of the Third Energy Package by the
EU Member States should be carried out taking into
account the compatibility of the adopted norms with
international legal standards on environmental pro-
tection.

DISCUSSION AND CONCLUSIONS. The authors
conclude that despite the severity of the European
legislation, it should be based on international law,
which can restore the broken balance in relations with
involved parties, primarily with Russia. The authors
also propose to develop and adopt a number of in-
struments on environmental protection from damage
caused by energy activities, including the prevention
of transboundary air pollution over long distances
and in the course of development and production of
fuel and energy resources of the seabed.

KEYWORDS. Third energy package, EU internal
energy market, EU energy policy, WTO agreements,
maritime territories, Nord Stream - 2, environmental
protection.

FOR CITATION: Pushkareva E.E, Mityushkin V.A.
Certain International Legal Issues of Energy Policy
of the European Union. - Moscow Journal of Inter-
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B [loBecTke {HA B 06/1aCTU YCTOIYMBOTO PasBUTHA
Ha nepuoz 1o 2030 r.! DHeprus uMeeT LEeHTpaNIbHOE
3Ha4YeHMe B 00eCHeYeHN SKOHOMIYECKOro 61aro-
COCTOSIHMA OTHENbHBIX TOCYAAPCTB M PETMOHOB B
esoM: 6yab To paboure MecTa, 6€30IaCHOCTD, U3-
MeHeHMe K/IMMaTa, IPOU3BOACTBO IPOAYKTOB IN-
TaHNA WIN YBEIMYEHNe JOXOHO0B — JOCTYI K MCTOY-
HMKaM SHEPTUM /ISl BCEX SIB/ISETCS OMPeeNsO MM
¢dakropom. YcToitumBas SHepreTMKa HeoOXOfMMa
UL YKpeIUIeHNsl SKOHOMMKY, 3alUThl 9KOCUCTEM

' OpraHu3saumsa O6begrHeHHbIx Hauwit: MoBecTka aHA B 00M1acTy YCTOMUMBOro pa3BuTus Ha nepuog fo 2030 r. JocTyn:
https://www.un.org/sustainabledevelopment/ru/about/development-agenda/ (gata obpaiyeHus: 12.01.2020).
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U OCTVDKEHUS CrpaBefmBoCcTy. UToObI OOUTBCA
3aMeTHBIX y/Iy4lleHUil B JaHHOI cdepe, moTpedy-
eTCsl YBeMMYUTb 00beM (pMHAHCHPOBAHUS U B3SATH
Ha cebs Oojee cepbesHble HOMUTUYECKUE 00s3a-
TeIbCTBA, IIPY 9TOM CTPAHbBI JO/DKHBI ObITH TOTOBBI
IPYMEHATb HOBbIE TEXHOTOTMM B Oo/ee IIMPOKUX
MacimTabax. BaKHO Takke OTMETUTb, 4TO SHepre-
THKA SIB/IACTCS JOMMHYPYOLINM HaKTOpoM B 0671a-
CTV MI3MEHEHVA K/IMIMaTa, ¥ Ha ee OO0 IPUXOANTCA
0Kk0710 60 IpOILeHTOB OT 06Iero o6beMa r106anb-
HBIX BBIOPOCOB ITAPHMKOBBIX I'a30B.

Cpenu 1eneil yCTOMYMBOTO pa3BUTHA, KOTOPbIE
HAIPAMYI0 KacalTCA AEATeNTbHOCTH IO VICIIONb30-
BAaHNIO HEPTETUKM U ee MOCTIeACTBIII, MOKHO Ha-
3BaThb 0OpBOY ¢ M3MeHeHMeM kammara (uenp 13),
COXpaHeHIe MOpPCKUX 9KocucteM (uenb 14), obe-
CIiedeHue XOpolIero 350poBbs (1eb 3), a ¢ y4eToM
TOTO, 4TO BCe 17 Leseit yCToM4MBOro pa3BUTysA B3a-
MIMOCBSI3aHBI 1 B3aMMO3aBUCUMBI, 3P PeKTHBHOE
JOCTIDKEHNE KaX/0il I3 HUX BO3MOXKHO TOJIbKO IPK
TOCTVDKEHUM BCeX IOCTaB/lIeHHbIX Leneit. [Toatomy
JIeATeIbHOCTb TOCYAAPCTB O JOCTIDKEHUIO LieTelt
YCTOIYMBOTO PAa3BUTHA HAIIPAMYIO KacaeTcs IOBBI-
HIeHVsT 9Heprodap@eKTUBHOCTY U IKOTOTMYECKOI
0€30IaCHOCTY TIPU OCYIIECTBICHUN JIeATETbHOCTI
IO VICTIO/Ib30BAHNIO S9HEPIeTUYECKIX PECyPCOB.

3ech BaKHO OTMETHUTb COTPYLHMYECTBO TOCY-
mapctB B pamkax «OOH-sHepretuka» KooppyuHa-
LMIOHHOII ITPYIIIBI B cocTase 20 yIpexx/jeHnii CucTe-
mpl OOH, xoTopad BosrmasnAeTca leHepanbHbIM
cekperapeM OOH. Ipynma ocymiectBisier paboTy
B paMKax HOBOJI IJT0Oa/IbHOV MHNUIVATUBBI «YCTOI-
qyBas 9HEPreTuKa sl Bcex»?. [JaHHAsS MHUIMATHBA
HanpasjieHa Ha goctipkeHne K 2030 I. Tpex OCHOB-
HBIX IIesiell: obecredenye BceoOIIero JOCTyma K co-
BPEMEHHBIM SHEPreTMYeCKUM YCIyraM; CHIDKEeHMe
VHTEHCUBHOCTY MMUPOBOTO SHEPronoTpebneHns Ha
40 %; yBenmnueHue fonm BO300OHOB/ISA€MBIX UCTOYHM-
KOB sHepruu B mupe 10 30 %.

Takum 06pa3om, BaXXHO PacCMOTPETb aKTya/lb-
HbIe BOIPOCHI B chepe GOpMUPOBAHNS SHEpreTIde-
cxoit noymtuky EC 1 pasBuTHA COOTBETCTBYIONETO
IPaBOBOTO PETYINPOBAHNA, 0COOEHHO Te, pelleHNe
KOTOPBIX JJO/DKHO IIPOVCXOAUTD C y4eTOM MEXK/yHa-
ponHO-IIpaBoBbIX 06s3aTenbcTB EC.

2. ITpaBoBbIe OCHOBBI 9HEPTeTIIECKOI IOMUTIKH
EC u o6s3arenbcTBa B pamkax BTO

PasButie coTpynHudecTBa B cdepe sHepreTUKM
MMeJIO IIPMOPUTETHOE 3HAYEHMEe C MOMEHTA y4pexK-
fenust EBporerickoro o6beiuHeHns yIisa U CTaan
(EOYC) B 1951 1, ofHaKO BOIIPOCHI CO3TAHMS €f-
HOTO 3HepreTmyeckoro pbiHka EC cTamm mmpoko
06cyxaaTbcst b K KoHIy 1980-x rr. KmoueBsim
JIOKYMEHTOM, IOoCTaBMBIIMM Tiepen, CoobecTBoM
3ajlayy IIOCTPOEHNSA BHYTPEHHErO PbIHKA K KOHILY
1992 1., cran EnuHblil eBpONeiCKMil aKT, IPUHATDII
B 1986 1. Cratbs 13 AKTa 3aKkpenmia 0OpUAMIecKoe
oIIpefie/ieHNie BHYTPEHHETO DbIHKA, IPENCTABIA0-
1ero coboi «IpoCTPaHCTBO 6e3 BHYTPEHHUX Ipa-
HIL], B KOTOPOM obecreunBaeTcsi CBOOOIHOE IBU-
KEeHM€e TOBAapOB, JINII, YCIYT ¥ KallUTaJIoB».

KonkpeTHbple Iaru, HaIpaB/leHHble Ha MHTe-
TPaLiMI0 HAIYOHA/NbHBIX SHEPreTUYecKMX PBhIHKOB,
Obtn TpepicTaBieHbl B 1988 . B paboueM JOKy-
MeHTe Komuccuy «BHyTpeHHMIT sHepreTuyecKuit
PBIHOK» ¥ BK/IIOYa/IM Cpefyl IIPOYero ycTpaHeHMe
TEeXHIYECKNX 0apbepoB MOCPEACTBOM I'apMOHM3a-
LY} HAIIOHA/IbHOTO 3aKOHOJATE/NIbCTBA U KOHTPO-
714 TOCYJAPCTBEHHDIX 3aKYIIOK, a TAK)Ke yCTpaHeHMue
¢ducKkanbHBIX 6apbepoB NOCPEACTBOM COMVDKEHMS
HaJIOTOBOTO 3aKOHOJATENIbCTBA B O0O/IACTY SHepre-
tuky'. Co3aHue efVIHOTO SHEPTeTIYeCKOro PhIHKaA
VIMEZIO 0COOYI0 aKTyalIbHOCTD /1A MOHOIOJIM3VPO-
BAHHBIX PbIHKOB 3JIEKTPUMYECKON M Ta30BOil IPO-
MBIIIEHHOCTH, I7ie IOMMHUPOBA/IY HallOHA/IbHbIE
BEPTUKAJIbHO MHTEIPUPOBAHHbIE  IIPEAIPUATHA
(3avacTyo IpUHAJIEXAIe TOCYAApCTBY), KOTO-
pble 00ajja/m1 MOHOIOIBLHBIM IIPAaBOM Ha IIPOU3-
BOJICTBO, TPAHCIIOPTUPOBKY U IOCTABKY 3HEPIUM
HOTPEOUTENAM, YTO IIPUBOANIO K OTCYTCTBIIO KOH-
KypEeHIIMM CO BCEMM BBITEKAIOIVMU U3 3TOrO II0-
cnencruamu [Dralle 2018:3].

JInbepanusanys 31MeKTpOIHEPreTUIECKOro 1 ra-
30B0ro ppiHKOB EC 1poxopinia B HECKO/IBKO 3TaIloB
B $opMe T. H. SHEPTeTMYeCKMX IaKeTOB, KOTOpPbIe
BKJIIOYA/IM B Ce0 aKThl BTOPUYHOTO 3aKOHOJATENIb-
ctBa EC, a UMeHHO IMpeKTMBLI U pernaMeHTsl. Ha-
4aj0 Ipolecca TPaHCPOPMALMY HAIMOHAIBHBIX
SHEPreTHYeCKNX PBIHKOB ObLIO IOJNOXKEHO C IIpHU-

2 OpraHusauusa O6beauHeHHbIX Haumi: HnymaTuBa «YCTonumnBas sHepreTuka ans Bcex» 1 ee 6yayLias posb B KOHTEKCTe
pa3BuTKA ycTonumBoii sHepreTuku. Joctyn: https://www.un.org/ru/chronicle/article/22061 (gata obpaiyeHus: 12.01.2020).
3 Ero nepBOHaYanbHbIMU YYaCTHUKaMK CTanu wecTb rocygapcTs: OpaHuma, OPl, Utanusa, Benbrus, HupepnaHgbl u

Jokcembypr.

4 Commission of the European Communities: The Internal Energy Market (Commission Working Document). May 2, 1998.
P. 13. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988DC0238&from=EN (accessed 12.01.2020).
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HATHEM B 1996 1. [Iupextusnl «O6 061X mpaBmiax
Ha BHYTPEHHEeM pbIHKe 9/IeKTPOIHePreTUKI»’, CTaB-
mett yacTbio Ilepsoro snepreruyeckoro makera EC,
KOTOPBIN Iepepoc BO Bropoili sHepreTnyeckuii na-
ket (2003 .), a 3atem 1 B Tpetuit (2009 1.). B 2019 .
ObUI 3aBepllieH IIpoliecc NpuHATHA YeTBepToOro
3HEepreTNYecKOro INaKeTa, MOTy4YMBIIEro Ha3BaHMUe
«Yucras sHeprus Iy Bcex eBpoIeiineB»’. B ero
OCHOBEe CTOMT 3ajjauya IIOCTENEHHOTO Ilepexofia K
«HU3KOYITIEPOJIHOJ SKOHOMUKE», KOTOpas IPefIIo-
JlaraeT CHYDKEHME YPOBHS BBIOPOCA MAapHMKOBBIX
rasos B EC 1o menbueit mepe Ha 80 % fo 2050 1. 1o
cpaBHeHMIO ¢ ypoBHeM 1990 ropa’. Takum o6pasom,
IPYHATHIN TaKeT HAIpaBAeH Ha peany3alyio Io-
noxxeHnit CTpaTeruyu JHepreTnyeckoro cowosa 2015
r.8, a Taxke MOMOXKEHUIT [Tapu>Kckoro cornameHns
2015 1. Beero 6b110 IPUHATO 8 JOKYMEHTOB, KOTO-
pble OXBAaTBIBAIOT TaKue BOIPOCHI, KaK 3ddexTus-
HOCTb ucronb3oBanus sHeprun ([Jupexrussr (EU)
2018/2002, (EU) 2018/844), Bo306HOB/IsAE€MbIE UC-
tounuku sHepruu ([Iupextnsa (EU) 2018/2001),
(GYHKUMOHMpPOBAHNE PBIHKA 3/1€KTPOIHEPreTUKIN
(Permamentsr (EU) 2019/941, (EU) 2019/942, (EU)
2019/943; Nupextusa (EU) 2019/944), a Taxxe Me-
xaHuambl ynpasienns (Pernament (EU) 2018/1999).

O¢deKTUBHOCTD WCIONB30BAHNS IHEPTUN SIB-
nAeTcA Hambosee MPOCTBIM CIOCOOOM CHIDKEHVS
BPEIHBIX BBIOPOCOB, B CBA3M C YeM HOBbIE IIPaBU-
JIa, 3aKpeIlIeHHbIe B IIePECMOTPEHHON [JMpeKTuBe
2012/27/EU, npepnmnonaraioT fajbHeiillee yBenude-
HIe YPOBHs 9HEProaeKTUBHOCTU KaK MUHMMYM
1o 32,5 % mo 2030 r. v MHBIMU CTIOBaMU — IIOTpe-
Onenvie He 6osiee 1273 M/TH TOHH IIEPBUYHOI SHEPIUM
u/wm He 607ee 956 MTH TOHH KOHEYHOI SHEPTUM.
Kpome Toro, rocymapcrsa — uinensl EC 06s3ytorcs
CHIDKATD NOTpeb/eHne KOHeyHOlT sHepruu Ha 0,8 %
exerofHo. Ocoboe BHIMaHIE YAEIACTCA TAKXKe BO-
npocy sHeproaddexTuBHOCTY OTpebIeHNs IHep-
TUM 3[JaHUAMM, KOTODBIN PEryaMpyeTcs HepecMo-
TpenHoit [lupextusoit 2010/31/EU. B vacTHOCTH,

rocygapcTBa-wieHsl ¢ 31 gexabps 2020 r. o6s3aHBI
obecreunTh CTPOUTENBCTBO 3[JAHMI C IPAKTIYECKI
HYJIeBbIM 9Hepronotpebnenuem (nearly zero-energy
buildings), xoTopsle noxmep>KMBaTCI BO30OHOB-
JNAeMbIMM MCTOYHMKaMK sHepruu. He meHee nHre-
PecHOI IpeacTaBsAeTcst 0053aHHOCTb 060PYIOBATh
3apASHBIMYU CTAaHLMAMY KOKJJ0€ IeCATOe TapKOBOY-
HOe MeCTO, PAacIoJIOKEHHOe PAOM C HOBBIMU WJIN
MOJIePHV3MPOBAaHHBIMY HEXXVIIBIMY CTPOCHVAMIL.

Yro KacaeTcss BO30OHOB/IAEMBIX HCTOYHUKOB
snepruy, EC mocraBui nepey co60it aMOMIO3HYIO
3ajady CTaTh MUPOBBIM JIMIEPOM B VIX MCIIO/Ib30BA-
Huu. [ig storo go 2030 r. mpepmonaraeTcs yBenm-
YUTD OO BO30OHOB/IAEMbIX ICTOYHMKOB B IIOTpe-
O71eHNY KOHEYHOII SHEPTMM KaK MUHUMYM 7o 32 %
(mo cpaBHenuio ¢ 20 % o 2020 I. B COOTBETCTBUU
¢ nepsoHavanpHoit Jupextusoit 2009/28/EC). I1pn
3TOM I KXJIOTO TOCYAApCTBA YCTAHOBJIEHA CBOS
Lle/Ib B T. H. HALJMOHA/IbHBIX I/IaHaX JE/ICTBUIL B 00-
JIACTU MCIIONIb30BAaHMA BO30OHOB/IAEMBIX MCTOY-
HMKOB 9Hepruu (national renewable energy action
plans), Hampumep, 10 % mra Manbrel u 49 % mna
IIBernn.

3HaunTe/lbHAA YaCTb IPUHATBIX AKTOB IIOCBA-
IleHa JJaIbHelIIeMy Pery/lIMpOBaHII0 BHYTPEHHETO
PBIHKA 3/IEKTPOSHEPTVM, OCHOBBI KOTOPOTO OBLIN
3aJI0XKEHBI ITpeAlecTBYmyMY maketamu. OcoOblit
aKIeHT Jie/laeTcs Ha 0OecIieYeHNy HaJleXKHOCTH T10-
CTaBOK 3/IEKTPOSHEPIMM, KOTOpas AO/DKHA HOCTHU-
raTbCs, B TOM YMC/Ie OCPEACTBOM Pa3paboTKM KaxK-
IbIM TOCYHApCTBOM-YJIEHOM IUIAHOB NENCTBUII Ha
C/Ty4ail HaCTYIIeHVA HOTeHIIMATbHOTO KPU3Jca KaK
Ha HaIlMOHAJIBHOM, TaK J Ha PEeTrYOHA/IbHOM yPOBHe.
Kpome Toro, maker pacumpun GyHKIMU U HOTHO-
MOYMSA, YYPEXJAEHHOTo TpeTbMM 3HepreTmyecKum
IaKeTOM ATEHTCTBA IO COTPYJHUYECTBY SHepre-
tndeckux perynaropos (ACER). B pomonnenue k
TaKuM QYHKIVISIM, KaK KOOPAVHALVS AeVICTBUIT Ha-
IMOHA/IPHBIX PETYIMPYIOLIMX OPraHOB, OKa3aHMue
VIM COIeVICTBYIA, A TaKXKe Hai30p 3a PyHKIMIOHVPO-

Moscow Journal of International Law

> European Union: Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 con-
cerning common rules for the internal market in electricity. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A31996L0092 (accessed 12.01.2020).

¢ European Commission: Clean energy for all Europeans package. URL: https://ec.europa.eu/energy/topics/energy-strate-
gy/clean-energy-all-europeans_en (accessed 12.01.2020).

7 European Union: Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions. A Roadmap for moving to a competitive low carbon economy
in 2050. March 8, 2011. P. 4. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DCO0112&from=EN
(accessed 12.01.2020).

& Cm.: European Union: Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee, the Committee of the Regions and the European Investment Bank. A Framework Strategy for
a Resilient Energy Union with a Forward-Looking Climate Change Policy. February 25, 2015. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=CELEX:52015DC0080&from=EN(accessed 12.01.2020).
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BaHJMEM BHYTPEHHETO PbIHKA, OTHbIHE AT€HTCTBO
cpeiy IpOYero OCYIeCTB/AET HAaJ30p 3a OpPraHu-
3aLAMM, AeATEbHOCTb KOTOPBIX, TaK MM MHAYe,
CBA3aHa C TasoOM WM 3/IEKTPO3Hepryel, Halpu-
Mep, 3a OllepaTopaMy CUCTeM TPAHCIOPTUPOBKU
(Transmission System Operators).

Hakoneln, B paMkax MeXaHM3Ma YIIpaBJIeHM:A
HOBBIJ IaKeT NpefycMarpusaer cosjanue Hannmo-
Ha/IbHBIX IUTAHOB B 00/IACTY SHEPTETVKM U K/IMMara
(NECPs), xoTopble pa3pabaTbIBalOTCs KQKBIM TO-
cygapctsoM - 4neHoM EC 1 onychiBaloT KOHKpeT-
Hble ATy JIs JOCTVDKEHNUA OCTAB/IeHHbIX 1ie/ieil, B
YaCTHOCTH, B paMKax [TonuTukm B 06/1acTy Kymara
¥ 9HepreTHKy Ha nepuog ¢ 2020 r. mo 2030 r.%, a Tax-
K€ B paMKax M3MepeHuit JHepreTniecKoro corsa'’.

B nenom maker «Yucraa sHeprusA A BCeX €B-
poreiitieB» IpefcTaBiseT cOOOI MOMBITKY OCYIie-
CTBUTD IIOCTENEHHDbIN NEepeXOf K YMCTON U YCTOM-
YYBOJ SHEPTMM, YTO ABIAETCA OOBEKTUBHBIM
TpeboBaHMeM IS PelleHV SKOMOIMYeCKMX 3a/jad,
KOTOpble He MOITIM OBITb pelleHbl B paMkax Tpe-
Tbero sHepreTmyeckoro makera [Penttinen, Aalto,
Haukkala 2020:2]. B 6yaymeM 3T0 HO3BOMUT He
TONbKO O00eCIeYnTh BBINOJTHEHVE IPYHATBIX Ha
cebs1 0bsi3aTenbCcTB B pamKax I[lapmxckoro cora-
LIeHN:A, HO U 3aKPEeINTb NAepcTBO EBporerickoro
01032 B 00/1aCTI UCIOb30BAHNA BO30OHOBIIAEMBIX
MICTOYHUKOB SHEPI UL,

HecMoTpsa Ha mporpeccuBHOCTb HOBOTO 3Hep-
TeTHYeCKOro IaKeTa, HalOONbIIYI0 aKTyalbHOCTD,
Ha Halll B3I/IA[, uMeeT TpeTuit sHepreTiyeckuii ma-
ket (manee — TOII), B 0COOHHOCTH aKTBI, perymu-
pyIolIVie OTHOLIEHNS B ra3oBoli cepe, MOCKONbKY
MIMEHHO OHU CTaJIi IIPeMETOM MHOT'O/IETHUX I0PU-
IAVMYECKNX U NOMUTUYECKNX CIIOPOB Mexxay Poccuern
n EBpoIIeiickuM cor3oM, YTO IIPUBENIO He TONbKO K
OTMeHe COBMECTHBIX ITPOeKTOB (razomposop «F0x-
HbIIT HOTOK») [Medovi¢ 2014:15], HO 1 K yXy/LIeHNIO

9HepreTN4ecKux OTHouIeHmil B uenoM [Georgiou,
Rocco 2017:1].

Tpetuit sHepreTnyecKuit MakeT BCTYIWI B CUTY
3 centsi6ps 2009 . M mEpPBOHAYAIBHO COCTOST U3
IIBYX JUPEKTUB J TPeX PerNaMeHTOB, OHAKO B CBA-
sy ¢ npuHATHEM [lakera «Hucras sHeprus:A pns Bcex
eBpoIIeiilieB» B HACTOALIee BpeMsA CUTY COXPaHAIT
JINILD CIEMYIOINE AKThI:

o [lupextuBa 2009/73/EC  Espomnerickoro
napnamenTa u Cosera oT 13 mrons 2009 1. «O6 06-
IMX [IPABM/IaX HA BHYTPEHHEM PbIHKE IIPMPOJHOIO
rasa n ormeHe [upextussr 2003/55/EC» (manee -
TasoBas gupextnBa 2009/73/EC)";

o [lupextuBa  2009/72/EC  EBpomeiicko-
ro napnamenTa u Cosera ot 13 mionsa 2009 r. «O6
00X IpaBM/IaX HA BHYTPEHHEM DPBIHKE 3JIEKTPO-
sHepreTukyu u ormene [upextussr 2003/54/EC» (B
cure 1o 31 mexabps 2020)'%

o  Permament Ne 715/2009 EBpomnerickoro map-
namenTa 1 Cosera ot 13 miorst 2009 1. «O6 ycnoBu-
AX JOCTYTIA K CeTAM TPaHCIOPTUPOBKM IPUPOJHOTO
rasa u orMeHe PermamenTa Ne 1775/2005»".

[TpumenurenpHo K razooit cepe TIII npexyc-
MaTpuBaeT HECKO/IbKO MEXaHU3MOB PeTyIMPOBaHMS
rasoBOro PbIHKA, OJHAKO Hambosee IPOTUBOPEUN-
BBIMJ OKa3a/IMCh MEXaHM3M JOCTYIIa TPEThUX JINLL K
ra3oBoil MHPPACTPYKType M MEXaHVU3M pasfie/leHNs
BEPTUKAIbHO MHTETPYPOBAHHBIX IPESIPUATHIL.

Becp mpoliecc TpaHCIOPTUPOBKM Ta3a OT IIPO-
U3BOAMTENA K KOHEYHOMY IOTPEOMTENT0 IpouC-
XOIMUT C IOMOLIbI0 IIPOMBICTIOBBIX I'a30IIPOBOJIOB,
IpeHAa3HAYeHHbIX JIA TPaHCIOPTMPOBKM Tasa C
MECTOPOX/IEHNA, ¥ MAaruCTPaJbHbIX BBICOKOHA-
IOPHBIX Ta30IPOBOJIOB, KOTOpble COENMHEHbI C
HY3KOHAIIOPHBIMY PACIpeNeNTeNbHbIMUA CETAMM.
Hna CIII' ucronb3yroTcs creluaabHble YCTaHOB-
KIf, KOTOpble BK/IIOYAIOT TE€PMMHAIBl 110 CXKIDKe-
HMIO IIPYPOJHOTO rasa 1 ero perasuéuxanum. s

° European Union: Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions. A policy framework for climate and energy in the period from 2020
to 2030. January 22, 2014. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0015&from=EN
(accessed 12.01.2020).

' Moppo6Hee cm.: European Commission: Energy Union. URL: https://ec.europa.eu/energy/topics/energy-strategy/energy-
union_eni#regulation-on-the-governance-of-the-energy-union-and-climate-action (accessed 12.01.2020).

"' Cm.: European Union: Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning
common rules for the internal market in natural gas and repealing Directive 2003/55/EC. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32009L0073&from=EN (accessed 12.01.2020).

2. Cm.: European Union: Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June 2019 on common
rules for the internal market for electricity and amending Directive 2012/27/EU (Text with EEA relevance.). URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L0944&from=en (accessed 12.01.2020).

3 Cm.: European Union: Regulation (EC) No 1775/2005 of the European Parliament and of the Council of 28 September 2005
on conditions for access to the natural gas transmission networks. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PD
F/?uri=CELEX:32005R1775&from=EN (accessed 12.01.2020).
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XpaHeHMs rasa JCMONb3YITCA TaKKe IOfj3eMHbIe
xpanwma rasa (I1XI), nosBonsromue BbIpaBHNU-
BaTh IMKOBBII CIIPOC B 3MMHMUIT IEPUOJ, U CHAOXKATb
HoTpebuTeNell Ta30M B TeYeHMEe HEeKOTOPOro Bpe-
MeHU B ciydae c6os mocraBok. Ilockombky cTpo-
UTENIbCTBO JyO/MVpYIoLlell Ta30BOi CeTU He SIBIIA-
eTCs 9KOHOMMYECKN Lie/IecO00pasHbIM, BO3HMKAET
BO3MOXXHOCTb 3/I0YTIOTPEOIeHNs JOMUHUPYIOLIMM
HOJIO)KEHVEeM CO CTOPOHBbI MOHOMoMNCTa [Vcrmomu-
HOB, JIBeranuaToBa 2013:104]. B cBasu ¢ atum Ia-
soBad gupextusa 2009/73/EC npenycmatpusaeT
IPaBO JIOCTYIA TPETbMX JIMI, K HEKOTOPBIM 00b-
€KTaM Ia30BOV MHQPACTPYKTYpPbI, CPefy KOTOPBIX
CUCTEMbI TPAHCIOPTUPOBKM U PacIpefieNleHNs rasa
(transmission and distribution system) u ycranos-
ku CIII' (LNG facilities); cucreMsl XpaHeHus rasa
(storage facilities); a Taxke ceTy IPOMBICTIOBBIX
Tpy6ompoBoznos (upstream pipeline networks). ITpn
3TOM BO3MOXXHOCTb JOCTYIIA K 00beKTaM ra30Boji
MHQPPACTPYKTYPBl B OTHEIBHBIX CIyYasX MOXET
obecreunBaTbCs TOCPEACTBOM IIPOLIEAYPHI Ilepe-
TOBOPHOTO JIOCTYIA MM MOCPEACTBOM IPOLENypbl
perynupyemMoro focTyma. B mepsom cmy4ae rocy-
JlapCTBa-YJICHBI JO/DKHBI 06€CIIeYNTh BO3MOXXHOCTD
JUIA Ta30BOTO MPENNpUATUA MMeTb HOCTYN K CHU-
CTeMaM IIOCPE[iCTBOM 3aKTIOUeHMs KOMMepPUeCKIX
floroBopoB. Bo BTOpoM ciy4ae JOCTYII K cHCTeMaM
BO3MOXXEH Ha OCHOBAaHUM OIYOIMKOBAaHHBIX Tapu-
¢os.

B momonmHeHme K MeXaHM3MY JOCTyIIa TPeTbUX
7ML K rasoBoil MHpacTpyKkType lasoBas ampex-
tiBa 2009/73/EC  cmocobGcTByeT pajbHereMy
PasBUTUIO MeXaHM3Ma CTPYKTYPHOTO pasfeneHus
€CTeCTBEHHO-MOHOIIO/IbHBIX (TPaHCIOPTUPOBKA) 1
KOHKYPEHTHBIX BUIOB JIeATeIbHOCTH (FOObIYa 1 10~
CTaBKa) BEPTUKATbHO MHTETPMPOBAHHBIX IIPEIIPHU-
aruit [Iyakos 2010:61]. B coorBercTBum co ct. 2 (20)
T0J] BePTUKAIbHO MHTEIPUPOBAHHBIM IPENIPUATH-
eM IOHMMAETCs «Ia30BOe IPefIpHUATIE UIN TPyI-
Ia TA30BbIX MPEATIPUATHI, B OTHOIIEHNM KOTOPDIX
OJIHO ¥ TO >Ke JINIIO0 MJIV OFHN U Te JKe JINI[A YTIOMTHO-
MOYEHbI TIPAMO MY KOCBEHHO OCYIIECTBIATb KOH-
TPOJIb, ¥ B OTHOIIEHN) KOTOPBIX IPeAIpUATIE VN
TPyNINa HpefnpuATUIl OCYHMIeCTBAIT KaK MUHU-
MyM OfHY 3 (YHKIUIT IO TPAHCIIOPTUPOBKE, pac-
npepienenuto, akcrnyatauun CIIT mnm xpaHenuto,
U KaK MUHMMYM OfiHY 13 QYHKIWIL 110 Z0oObIYe VN
HOCTaBKe IPYPOIHOTO rasar.

Bce cucTeMpl TpaHCHOPTMPOBKM, pacIipeferne-
Hud, CIII' n XpaHeHus rasa 0053aHDbI IMETh, COOT-

BETCTBEHHO, OTIEPATOPOB CUCTEM TPAHCIIOPTUPOBKI
(transmission system operator), orepaTopoB C1CTeM
xpaHeHus (storage system operator), oImepaTtopos
ycranoBok CIII' (LNG system operator) u omepa-
TOpOB cucteM pacnpepenenus (distribution system
operator), B pyHKIMM KOTOPBIX BXOAUT 9KCIUTyaTa-
VA U HOAepXKaHMe CYCTEMBbL.

B cBA3KM Cc 9TMM CYyTb MeXaHWU3Ma pasfe/ieHusa
BEPTMKA/IbHO MHTEIPUPOBAHHBIX  IIPEAIIPUATHI
3aKJIIOYAETCA B BBIJIE/ICHNN B HE3aBUCVIMbIE CTPYK-
TYPHbIe eIVHUIIbI YKa3aHHBIX OIIePaTOPOB, YTO, 110
3ambIcy KoMuccun, o3BomT pecekaTsb HeroObpo-
COBECTHYI0 KOHKYPEHIMIO, IOCKOJIbKY KOMITQaHMA,
KOTOpas OZHOBPEMEHHO IPOV3BOIUT SHEPIUI0 1
OCYIIECTB/IAET ee IIPOJAXKY U TPAHCIIOPTUPOBKY 10
CBOVM CeTsIM, MO>KET BOCIPEIIATCTBOBATD TPETHUM
JMIAM B JOCTYIIe K CBOeJl MH(PACTPYKType, 4TO
MOXKeT IIPUBECTHU K POCTY IIeH i moTpeduTeneit'.
Kaxk mpaBnso, aTo ImpepmnonaraeT Ipofaxxy ra3oBbIX
ceTeil BEPTUKAIbHO MHTETPUPOBAHHOTO IIPEIIPU-
THA, @ TAK)XKE 3aIIpeT Ha B/IajleHe KOHTPOIbHBIM ITa-
KEeTOM aKI[Jii, TPaBOM T'0JI0Ca 1 Ha3HAYEHNA WICHOB
IpaB/ieHNsA B IPEANpPUATUN 10 TPAHCIOPTUPOBKe
SHEPIUN.

IIpu aToM craryc omeparopa IpUCBanBaeTCcsA Ha
OCHOBAHWU PelleHNsA PeryIMpyIOLero OpraHa, a s
OIIepaToOpOB CUCTEM TPAHCIOPTUPOBKU BAOOABOK
IpefycMaTpUBaeTcsA IpoLefypa cepTuduKamm,
npudyeM 0coOble TpeOOBaHMSA YCTAHOBJIEHBI s
cepTUdUKALMY OIepaTOpOB CUCTEM TPAHCIOPTHU-
POBKU, KOTOpble KOHTPOIMPYIOTCA NTULAMY U3 Tpe-
TBUX TOCYAAPCTB. B aTOM cydae nns nmpoxoskpeHnsa
ceprrduKany HeoOXOAUMO, TIOMIMO pa3fielleHus,
I0Ka3aTb OTCYTCTBME PUCKOB I 0e30IMacHOCTI
IIOCTaBOK SHEPTMM HA TEPPUTOPUI0 TOCYHApCTBA-
uyreHa u CoobmecTBa. [IpumedarenbHo, 4To B Ha-
YYHBIX KPyraX JaHHOE IOJIOKEHMe IONYYMIo Ha-
3BaHIE «OTOBOPKA O TPETbNX CTPaHAX» U «OTOBOPKa
Tasmpomar [Talus 2013:200].

JHTepecHo, 4TO pedOpMMpOBaHME Ta30BOTO
pbIHKa EBpOIIEICKOro cor03a He INPUHECTIO OXMU-
laeMbIX pe3ynbTaToB. OTMedyaeTcs, 4YTO MeXaHU3M
pasbeAVHEHNSA BEPTMKAIbHO VHTEIPUPOBAHHBIX
HpefIpUATUIL ¥ MEXaHU3M JIOCTYyIa TPETbUX /NI
IPMBENN K U3MEHEHNIO CTPYKTYpPbl Ia30BOTO PbIH-
Ka, @ MIMEHHO K YBE/IMYEHNIO YMC/Ia Ta30BbIX Ipef-
HOPUATUI ¥ YMEHbUIEHUIO SOV KPYIHENIINX UTPO-
KOB Ha 60jIee OTKPBITBIX PBIHKAX, YTO 3aKOHOMEPHO
YBEIVYMIO YPOBEHb KOHKypeHImyu. OgHAaKo M3Me-
HEHJe CTPYKTYPbI PbIHKA He IIPMBEJIO K 3HAYUTE/Ib-

' European Commission Market legislation. URL: https://ec.europa.eu/energy/en/topics/markets-and-consumers/market-

legislation (accessed 07.01.2020).
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HOMY M3MEHEHMIO CTOMMOCTY Ta3a BOIPEKY OffHOI
3 OCHOBHBIX 1ieJIeli TPOBOAMMBIX IIPe0OpasoBaHmit
[Herweg, Wurster, Diimig 2018:14]. Tem He meHee
nporecc nmubepanu3aluy ra30BOro phlHKA ellle He
3aKOHYeH, U, BEPOATHO, MOC/IeAyole pedopMbl
IO3BOJIAT OCTUTHYTh HAMEUEHHBIX 1iefiell 11 3aBep-
IIUTb IIPOLIECC CO3JAHNSA €JMHOIO KOHKYPEHTHOIO
ra3soBOro pblHKa EBponerickoro corosa.

B nacrosee Bpems nonoxenns Tperbero snep-
reTUYeCKOro IIaKeTa OCTAITCA NPeMeTOM JUCKYC-
cuit xaxk B paMkax EC, Tak ¥ Ha MeXIYHapOfHOI
apene. Tak, B 2014 1. Poccusa Hampasmia 3ampoc o
npoBefeHuy koHcynpTanuit 8 BTO ¢ nenmpio ocro-
PUTb KII04eBble M010KeHN:A TpeTbero sHepreTunye-
CKOTO IIaKeTa, KOTopble, 10 MHeHuto Poccun, moryT
Hapyuatb obsasarenpctBa EC m ero rocymapcrs-
4Y7IeHOB, BbhITeKarommx u3 cormamennii BTO. Kak
orMeyvaeT JI.B. PaykoB, ocnapuBaHue I0NI0XEHMI
SHEpreTNYecKoro 3aKoHofaTebcTBa B pamkax BTO,
a He B cy#eOHbIX opraHax EC, ABigercsa mpaBuib-
HBIM 1LIIaroM, TaK KaK II0C/IefjHIIe, BEPOATHEE BCETO,
He IPM3HAIOT HapylleHue 06s3aTenbcTB EBpormeii-
CKOTO COI03a, BhITeKaoumux u3 cormaiteruin BTO
[Paukos 2015:77], 4T0 1 6bI/I0 IIOKa3aHO B HEABHEM
criope (cM. fjasee).

10 aBrycra 2018 r. Tpereiickas rpymnmna npuHsAIa
COOTBETCTBYIOLIMII JJOK/IAJl, B KOTOPOM OTKJIOHM/IA
6onbinyio yacTp mpereHsuit Poccuiickoit ®epepa-
. BMmecTe ¢ TeM TpeTelicKas rpyIia ofifiep>Kana
aprymeHTbl Poccun B OTHOIIEHMM Mep, KacaIoIXCs
npenocTaBnenus uckmodennit (the infrastructure
exemption measure), cepTuduKanMM B OTHOILIe-
Hym TpeThux cTpaH (the third-country certification
measure), a TAK)XXe IIPeOCTaBIeHNA CTATyca IIPOeK-
ta obero nHTepeca (the TEN-E measure).

B coorBercTBuM CO CT. 36 [a30BOI OUPEKTUBbBI
2009/73/EC 06beKTbI HOBOII KPYIIHOII Ta30BOIl VIH-
bpacTpyKTyppl MOryT OBITH BPEMEHHO OCBOOOX-
JieHbI OT BBITIOHEHNUA TpeOOBaHMUIT pa3befHEeHN,
JIOCTYIa TPeTbUX /ML ¥ Tapu(HOro perympoa-
HUA. B JaHHOM ciy4yae pedb MZET O Ia3OIPOBOJie
«OPAL» (cyxomyTHOe IIPORO/KEHME MOPCKOTO ra-
3onposofia «CeBepHbII IOTOK» Ha TeppuTopun lep-
MaHMM), KOTOPBI/l ePBOHAYA/IBHO HOMYYUI HeoO-
XOIMMOe MCK/IIOYEHNE OT PeryIMpyIoIero opraHa
Tepmanuy, ogHako satem EBpomelickasg Komuccus
CBOMM pelIeH)eM OIpaHMYM/IA €ro IPOIYCKHYIO
crioco6HOCTb Ha 50 %. [l mpeopo/ieHns yCTaHOB-
JIEHHOTO OTPAaHMYEHMA POCCUIICKOMY IIOCTaBLIMKY

noTpe6oBanoch Obl mpuMeHNTs [Iporpammy mpoza-
xn rasa (Gas Release Program), mpenmnonaratoryo
©XKEerofHYI0 IPOfiaXy 3 MIPJ Ky6. M rasa KOHKypu-
PYIOLIMM HOCTABIMKAM 110 3apaHee OIpefe/leHHON
nene. [To maennio Poccun, npo6}1eMa 3aKJII04YaeTcsa
B TOM, 4YTO IOZOOHBIEe TPeOOBAHNUS He IPeNbIBILA-
IUCh B pelIeHusAX 00 OCBOOOX/EHUM TIa30IpOBO-
JI0B, KOTOpble HAaXOJAM/INCh IOf, KOHTPO/NEM MHbIX
TpeTbux rocypapcts. JanHas mepa de facto mpu-
BOJIUT K KOMYECTBEHHBIM OIPaHMYEHMAM Ha 00b-
eM uMmIoprupyemoro u3 Poccun npupogHoro rasa.
Takum 06pasom, mepedncieHHble Mepbl IPOTUBO-
pevar 00513aTeIbCTBAM, BBITEKAIOMMM U3 CT. XI:1
['ATT. B cBoeM peleHun TpeTeiickas IpyIIa IOf-
fiep>kaza apryMeHThl Poccun 1 ykasasa, 4To Mepbl
OTPaHMYMBAIOT KOHKYpPEHTHbIe YC/IOBUA /I UM-
HOPTa POCCUIICKOTO IIPMPOJIHOTO T'as3a.

Kpome Toro, Tperelickas rpymna ykasaaa Ha Ha-
pylIeHue 00513aTe/IbCTB B CBA3Y C JIEIICTBUEM MeXa-
HM3Ma CepTUGMKALUN B OTHOLICHUN TPEThUX TOCy-
mapcts. Crarbs 11 azosoit gupextussl 2009/73/EC
COIIep>KUT pasHble TpeboBaHUs O cepruduKaiym
OIIEpaTOPOB CHUCTEM TPAHCIOPTUPOBKM, €CIM OHU
KOHTPOIMPYIOTCA UIIAMU U3 TOCYAAPCTB — 4I€HOB
EC n muuamm u3 TpeTbux rocygapcts. Ilockonbky
[IpaBIJIa, YCTAHOBJIEHHbIE YKA3aHHON CTaTbell, He
PACIIpOCTPaHAITCA Ha ONIEpaTOPOB CUCTEM TpPaHC-
HOPTUPOBKY, NOJAKOHTPOIbHBIX JIUIIAM WU TOCY-
mapcrsaM u3 EBpormelickoro cowsa, Poccus cunra-
€T, YTO JJaHHas Mepa, 3aKpelyieHHasA B [lupexTuse, a
TaKKe B HAI[IOHA/JIbHOM 3aKOHOJaTe/lbcTBe X0opBa-
iy, Berrpyn u JIutssl, npepcrasiseT cob6oit Hapy-
IIeHNe HAIVOHA/JIbHOTO PEXMMa Ha OCHOBaHUM CT.
IL:1 u ct. VI:1, VI:5(a), XVII TATC cOOTBETCTBEHHO.
Yro KacaeTca nonoxeHuit JJMpeKTUBBI, TpeTelicKasd
TPyIIIa OTMETIIA, YTO He ObIIO JOKA3aHO MX JNC-
KPMMMHAIVIOHHOTO TIPYMEHEHNs 110 OTHOIIEHUIO K
Poccun. OpHako ee IONOXEHUA, UMIIZIEMEHTUPO-
BaHHbIE B 3aKOHOJATENbCTBO XopBaTuy, BeHrpun
u JIutsel, de jure mpencTaBIAIT CO00I Hapyle-
HJl€ HAIVIOHA/JIbHOTO PEXMMa, YCTAHOB/IEHHOIO CT.
XVII TATC, 1ockonbKy ITaBHBIM YCTIOBUEM CepTH-
bMKauuy OIepaTopoB CHUCTEMbI TPAHCIHOPTUPOB-
K BBICTyTIAeT IpelBapuUTe/lIbHasA OLIEHKA BIUAHMA
Ha 6e30I1aCHOCTDb IOCTABOK, YTO He TpebyeTcs mns
MEeCTHBIX OIlepaTopoB. TpeTeiickoll TpymnIIoit Takxe
OBII OTBEprHyT apryMeHT EBpomerickoro cowsa o
TOM, YTO JJAHHAs Mepa OIlpaBJaHa f/id MOffiepKa-
HMA OOLIECTBEHHOIO IIOPANKA Ha OCHOBAaHMM CT.

> MoppobHee cm.: WTO: European Union and its Member States — Certain Measures Relating to the Energy Sector. URL:
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds476_e.htm (accessed 12.01.2020).
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XIV(a) TATC. Takum obpasom, Tpereiickas rpyrmma
YCTAaHOBW/IA, 4YTO Mepa IPUBOAUT K IPOU3BOJIbHOI
U HEOIPAB/IJaHHOM AVCKPMMUHALVMM B OTHOIIEHUN
Poccumn.

Hakomnewn, Poccus ocriopmna mepbl EBpomnerickoro
CO033, KOTOPbIE KacaloTCcs MPefoCTaBNIeHNA KIIIode-
BBIM 00bEKTaM MHPPACTPYKTYPHI CTaTyCa MPOEKTA
obuiero nHTepeca. [IpoeKTsI, OMyYnBLINE JAHHDII
CTaTyC, BIPaBe PACCUMUTHIBATD Ha OIIpefieJIeHHbIE
HPENMYIIeCTBa, B TOM 4NC/Ie (PUHAHCOBbIE, OTHAKO
710 HACTOSILETO BPEMEHY B IlepeyeHb He BK/IIOYEHbDI
IPOEKTHI 10 TPAHCIOPTUPOBKE IPMPOJHOTO Ta3a 13
Poccun. B cBasu ¢ satum Poccusa yrsepxpaet, 4To
KpUTEepUY OIpefie/ieHNs IIPOeKTOB 00Iero MHTepe-
ca ABJAKTCA AUCKPUMUHALMOHHBIMY 110 OTHOLIE-
HII0 K Poccui, IOCKOMbKY 1ie/lb Mepbl, CBA3aHHasA C
myBepcudUKaleil TOCTaBOK ra3a, HalpaB/eHa Ha
yMeHbIIeH)e MMIIOPTa POCCUIICKOTO Tasa Ha Tep-
PUTOPUIO TOCYIAPCTB — 4iIeHOB EBporerickoro co-
103a. [Ipn oleHke 06CTOATENBCTB ea TpeTericKas
TPyIIa IPYHAMA BO BHUMaHMe TOT QakT, 4to Poc-
CyA ABIAETCA OCHOBHBIM IOCTABIMKOM Tasa B EB-
POIIENICKIIL CO03 ¥ IOMVHMPYIOIVM ITOCTABIIUKOM
B OTJE/IbHBIX TOCY/lAPCTBAX-4Y/IeHAX, I03TOMY KpU-
Tepuil AuBepcrUKALNY HOCTABOK T'a3a BO MHOIUX
CITydasx IpeArosaraeT pasBuTue NHGPacTPyKTypol
¢ rocymapcTBamMu uHbIMM, 4eM Poccus. Takum 06-
pasoM, TpeTelicKas IpyIila IpUIIIA K BbIBOZY, YTO
yKasaHHas Mepa IpefocTasysieT Oomee Gmaromnpu-
ATHBIE YCTIOBMA [/I1 TPAaHCIIOPTUPOBKM IPUPOJHOTO
rasa M3 Jpyrux rocylapcTB, 4YTO He COOTBETCTBYET
cr. I:1 mcr. II1:4 TATT.

He cornmacuBumcs ¢ foxnagoM, B ceHTsi0pe 2018 .
06e CTOPOHBI NIPUHANN pelleHNe OCIOPUTD BBIBO-
bl TPETEeNCKOI IPYIIIbI B ANle/UIALIMIOHHOM OpraHe
BTO, ogHako B CBS3M CO CTIOKHOCTBIO Jlela, eTo pac-
CMOTpeHNUe OBUIO OT/IOKEHO Ha Heolpefe/leHHbII
CpOK'S.

KomMeHTMpys [OKIam TpeTeiickoil TpyIIH,
MOXXHO 3aMeTUTb, YTO pelleHNe ObUIO BBIHECEHO,
cKopee, B Ionb3y EBpomneiickoro corosa, yem Poc-
cun. [leiicTBUTeNIbHO, K/IIOUeBble IONIOKeHN Tpe-
TbEro SHEPreTUYEeCKOro IaKeTa O pasfe/ieHun Bep-
TUKAJIbHO MHTETPMPOBAHHBIX HPENIPUATUIL OBV
IPU3HAHBl IIPABOMEPHBIMY, IIPUM 3TOM Te MEPHI,
kotopble Poccun yganoch ocioputs, Bpsf, 1M CMO-
TyT 3HAUUTEJIbHO M3MEHUTb CYIeCTByIollee IIO-
noxxeHue Bereit. OfHAKO O KaKMX-TO KOHKPETHBIX

BBIBOJJAX TOBOPUTH II0KA YTO PaHO, IOCKOJIBKY I10-
CllefiHee C/I0BO OyIeT 3a ANe/UIALMOHHBIM OPIaHOM
BTO.

3. duepretuyeckas nomtuka EC u
MeXYHapOTHO-IIPABOBOII CTATyC MOPCKUX
TepPUTOPUIL

PaspaboTKa 11 IpuHATHE CTONb MAaCIITAOHBIX U3-
MEHEHUII B 3aKOHOJATe/IbCTBO EBpomeiickoro corwsa
M ero TOCYJapCTB-YICHOB BbI3BIBAIOT HEOOXOmM-
MOCTb aHAJI13a COBMECTVMMOCTU IIPUHATBIX HOPM C
MeX/YHapOJHO-IIPABOBbIMI HOPMaMM 110 MCIOJIb-
30BaHMI0 MMpOBOro OKeaHa, B YaCTHOCTM, Kaca-
Te/IbHO IIPAaBOBOT'O CTATYCa OT/E/IbHbIX TEPPUTOPMIL,
TaKUX KaK KOHTVHEHTA/IbHbI 1IeNb(, TePPUTOPU-
a/IbHOE MOp€ M MCK/IIOUUTEeIbHAsA SKOHOMMYECKas
30Ha. OCO6EHHOCTI MEXIyHAPOIHO-IIPAaBOBOTO pe-
TYIMPOBAHMA CTAaTyca 3TUX TEPPUTOPUIL ABIAOTCA
Ba)XHBIM OCHOBAHMEM [JI BBEJIeHVA HOBBIX HOPM
EC kacarenibHO IIpOK/IaIKy TPyOOIIPOBOJIOB 110 JJaH-
HBIM T€PPUTOPUAM.

Wrax, peitctBue TpeTbero sHepreTm4eckoro Ia-
KeTa OTPaHMYMBAETCA TEPPUTOPUEI TOCYAAPCTB —
4yIeHoB EBpOIeiicKoro corwsa, rocyfapcTB-KaHgu-
JaTOB Ha BCTYIUIEHNE, WIEHOB EBpoIeiicKoll 5KOHO-
MUYECKOIl 30HBI M DHEPreTMYecKoro CoobIecTsa.
Ecnu 6bITh TOUHEe, Ha OcHOBaHMM CT. 2 Konsennun
OOH o mMopckomy npasy geiictue TIII, mo 06-
1eMy IIpaBIUIY, O/DKHO OBITb OTPaHNYEHO IIpefe-
JIaMV CYXOITy THOVI TepPUTOPYM, BHYTPEHHNUX BOJ, (&
B CJTy4ae roCyflapcTBa-apXuliesara — Ipefie/iaMy ero
apXUIIENIAKHBIX BOJ) ¥ TEPPUTOPUATIBHOTO MODS,
BK/II0Yasl BO3/IyLIHOE IPOCTPAHCTBO HAJ| HUM U €0
fiHO 1 Hezipa. OflHaKO B COOTBETCTBMUMU C II. 3 CyBepe-
HUTET HaJl TEPPUTOPUAIBLHBIM MOPEM He ABJAETCA
a0OCOMIOTHBIM, @ OCYIIECTB/IAETCA C COOMIOfieHIeM
KonBeHIMM 1 Ipyrux HOPM MeX/IyHapOJIHOTO Ipa-
Ba. Kpome Toro, 1. 4 cT. 79 KoHBeHI[uu no3Bonsert
IpUOPEXHOMY TOCYAPCTBY OIPENENATh YCIOBMA
HPOKJIAIKU TPYOOIPOBOAOB, HPOXOAAIINX IIO €0
TEPPUTOPUN UM B TEPPUTOPUAIBHOM MOPE, WK
€ro IOPUCAVKINIO B OTHOLIGHNM TPYyOOIPOBOZIOB,
IPOJIOKEHHBIX MM UCIIO/Ib3yeMbIX B CBA3M C pas-
BEJIKOJI €r0 KOHTMHEeHTAJIbHOTO 1LIenbda, paspabor-
KOI1 €r0 pecypcoB MM 3KCIUTyaTalMell MICKYCCTBEH-
HBIX OCTPOBOB, YCTAaHOBOK WM COOPY>KEHMIl IIOf
€T0 IOPUCHUKLEN.

6 Cm.: WTO: European Union and its Member States — Certain Measures Relating to the Energy Sector. URL: https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds476_e.htm (accessed 12.01.2020).
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B Hos16pe 2017 1. Komuccus BbIIBUHYIA TIPEIO-
eHMe'” 0 BHeCeHM) M3MeHeHWIT B [a30Byio jupex-
By 2009/73/EC, 1enbio KOTOporo ObIIo pacipo-
CTpaHeHMe [eCTBUA IpaBUI O TPAaHCIPAHMYHDBIX
rasoIpoBOJax MeX/Y ABYMA U 60jiee ToCyfapcTBa-
My - yneHamy EC Ha ra3onpoBofibl ¢ TPeTbYIMU TO-
cypapcrBaMu. A 3TOM Leny IpeIaraaoch pac-
IIPOCTPaHUTh JeiicTBUE JIMpEeKTUBbI Ha MOpPCKUE
ra3olpoBOfibl TPETbUX TOCYHAPCTB, IPOXOMAIMX
[0 VICKTIOUMTENbHOV SKOHOMMYECKON 30HE TOCy-
JlapCTB-4/IeHOB. VIHBIMU CTIOBaMy, 1I€/IbI0 MHUIIMA-
TUBBI ObUIO pactpocTpanenue npasun EC o pasp-
e[VHeHUY, IIPO3PAYHOCTH, IOCTYIA TPETHUX UL, U
TapuQHOro peryInMpoBaHys He TObKO Ha Ia3oIpo-
BOJIbI C TPETHMMU FOCYlapCTBAMM B IIpefiesiax Tep-
PUTOPUU TOCYHAPCTB-4Y/IEHOB, HO 11 Ha Ta30IpOBO-
Zibl, PAcCIIONIOKEHHbIE B IIpefeNiax MCKIYNTENbHOM
3KOHOMIYECKOI1 30HbI TOCYAPCTB-YIEHOB, €C/I) Ta-
KOJ1 'a30IIPOBOJ] COE[JUHEH C ra30IPOBOJHOI CETHIO
EBponeiickoro comwsa.

B takom cimy4yae Ha ocHoBanuM cT. 11 Tasosoit
pupextuBbl 2009/73/EC xaxpioMy perynupymouiemy
OpraHy IpMOPeXHOro TOCyHapCTBa, IO MCKITIOUM-
TEeJIbHO SKOHOMIYECKOI 30HE KOTOPOrO IIPOXOANUT
rasonpoBofi, OblI0 OBl HEOOXOAMMO INPUHMMATD
peleHre O cepTUMKALMY OIEpaTopa CHUCTEMBI
TPAaHCHOPTUPOBKM, KOHTPOJIMPYEMOIO TPETbUM
rocygapctBoM. K ToMy ke BO3HMK/Ia ObI HeOOXON-
MOCTb PelIUTh BOIIPOC O NPEeJOCTABIEHNY UCKIIIO-
YEHUI B CBA3M CO CTPOUTENIBCTBOM HOBOII Ta30BOIA
MHQPACTPYKTYphI (CT. 36), 4TO HOApa3yMeBaeT CO-
I71aciie COOTBETCTBYIOUIMX PETYIMPYIOIMX OPraHOB
VLM BMeIIATeNbCTBA AT€HTCTBA, €C/IM TaKoe COIa-
cue He MOXeT ObITb JOCTUTHYTO.

Kpowme Toro, Takme usMeHeHMA B IIPaBOBOM pe-
TY/IMPOBAHUM MOI/IY Obl IPVMBECTY K PacIpoOCTpaHe-
Huto nnonoxkernit TIII Ha cTposmumiics poccuickuit
ra3onpoBoj «CeBepHBIIl IOTOK — 2», 60/IbIIAs YaCTh
KOTOPOTO IPOXOoAuT B mpefienax V93 rocymapcts -
yeHos EC.

Tem He MeHee mop00HasA MHMIVATHBA BPSAJ, N
Bo3MO)kHa ¢ Touku 3peHusa Konsennum OOH mo
MODPCKOMY IIpaBy, Ha 4YTO TakXe yKasbiaeT [Opu-

muyeckas cnyx6a Cosera'®. [laHHas wmHMIMATH-
Ba IpeJIojaraeT paclpoCcTpaHeHye HPUCTUKLUN
EBpomeiickoro corwsa Ha IPOCTPAHCTBA, HAaXOfA-
muecss 3a IIpefieNlaMy TePPUTOPUATBHOTO MOP:
rocymapcTs-uyseHoB. OpgHaxko EBpomerickuit coros
asnAeTca yyactHukoM Konsennym OOH no mop-
CKOMY TIpaBy'’ I, C/Ie[[OBaTe/IbHO, B COOTBETCTBIY C
m 2 cT. 216 I®EC nonoxenns KoHBeHIM MMeeT
obs3arenbHyI0 cuny A uHCTUTyToB Cotoda u JiA
€ro rOCyflapCTB-4/IEHOB.

Konsennua OOH mo mMopckomy IpaBy ycTa-
HaB/IMBaeT PEXUM IIPOKIAIKM, SKCIUTyaTaluu U
3alMThl MOPCKUX TPYOOIPOBOAOB, IPU 3TOM UX
IIPABOBOJi CTATyC OIpefieNsAeTcs He TOIbKO COBO-
KYITHOCTBIO ITPaB IIPUOPEXHBIX U MHBIX TOCYAAPCTB,
HO TaKke 1 BUAOM TpybompoBopa. Dakrimdeckn
KoHBeHIMsA pasnmmyaer TPyOOIPOBOMAbI, IIPOJIO-
JKEHHbIe M/ MCIIOIb3yeMble B CBA3M C Pa3BeKoIll
KOHTMHEHTA/IbHOTO Mienbda NPUOPEKHOTO Tocy-
lapCTBa, Pa3pabOTKOIl €ro pecypcoB WM SKCILTya-
TalMeil MCKYCCTBEHHBIX OCTPOBOB, YCTAHOBOK MJIN
COOPY>KEHUII 110J] €r0 PUCAMKIIVEN Y VIHbIE TPAHC-
TPaHNYHbIE TPYOOIIPOBOJADI, CTATYC KOTOPBIX OIIpe-
fleNisleTCA PEXUMOM COOTBETCTBYIOIIETO MOPCKOIO
npocTpancTaa’’.

IIpuMeHeHMEe €BpOIENICKOrO JHEPreTUYeCKOro
IpaBa B Ipefe/iax TePPUTOPUATBHOIO MOpPs TOCY-
lapCTBa-4IeHa IOITyCKAeTCs IIPY YCIOBMM COOMIofe-
HyuA KoHBeHIMM U IPYTMX HOPM MEXIYHapOJHOIO
npasa. OfHaKo /I MCK/IOYUTENbHOI SKOHOMMYe-
CKOJI 30HBI YCTAHOBJ/IEH OCOOBIIT IPABOBOI PEXUM
B OTHOLICHV! IIPaB U IOPUCAVKINY TPUOPEKHOTO
TOCYHapCTBa, U IpaB U CBOOOJ APYIUX TOCYAAPCTB
(cT. 55). B cooTBeTCTBMU €O CT. 56 HpUOpexHOE
TOCYapCTBO OCYLIECTB/IAET «CyBEpPEHHBIE IIpaBa B
Le/AX pa3Beiky, pa3pabOTKU M COXpaHEHUS IIpu-
POJHBIX PECYPCOB ... a TAKXe B LIe/IAX YIIpaBIeHN
3TUMM pecypcaMi, M B OTHOLIEHUU JPYTUX BUIOB
IeATeIbHOCTY 110 S3KOHOMIYECKOI Pa3BefKe U pas-
paboTke 30HBL...». [IpubpexHbIe rOCyfapcTBa TakK-
Ke VIMEIOT I0PYC/IVKINIO B OTHOILIEHNY CO3JAHNUA U
MCIIO/Ib30BAHNA MICKYCCTBEHHBIX OCTPOBOB, YCTAHO-
BOK 11 COOPY>KE€HMII, MOPCKIX HAay4HBIX MCC/IEf|0Ba-

7 European Union: Proposal for a Directive of the European Parliament and of the Council amending Directive 2009/73/EC
concerning common rules for the internal market in natural gas. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/

2uri=CELEX:52017PC0660&from=EN (accessed 12.01.2020).

'8 Gotev G. EU Council removes Nord Stream 2 legal hurdles. — EURACTIV.com. March 5, 2018. URL: https://www.euractiv.
com/section/energy/news/industry-council-remove-nord-stream-2-hurdles/ (aaccessed 12.01.2020).

1 European Union: Council Decision 98/392/EC of 23 March 1998 concerning the conclusion by the European Community
of the United Nations Convention of 10 December 1982 on the Law of the Sea and the Agreement of 28 July 1994 relating to
the implementation of Part Xl thereof. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31998D0392&

from=EN (accessed 17.01.2020).

2 Mockaa Y. MexayHapoaHO-NPaBOBOW PeXUM TPaHCTPaHNYHbIX TPY6oNpoBOAoB. [lnc. ... KaHg. lopua. HayK. Mocksa. 2016.
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HII U 31U ThI OKpY>Karoel cpenbl. Ha ocHoBanun
paccMaTpuBaeMbIX IIOJIOKEHMII B pamkax Epo-
HEeJICKOro CO03a NPUHATHI HOPMATMBHO-IIPAaBOBbIE
aKTbl, IIPYMEHNMbIE K UCKIIOUUTEIbHOM 35KOHOMU-
4eCKOil 30He JI KOHTMHEHTa/IbHOMY IIenbdy rocy-
JlapCTB-4YIeHOB..

[IpaBa 1 00A3aHHOCTU [PYTUX TOCYHAPCTB 3a-
KpeIUIeHBI B CT. 58 1 BK/IIOYAIOT CBOOOAY CYHAOXOf-
CTBa U IOJIETOB, IIPOK/IAJKM IIOIBOHBIX Kabereil 1
Tpy6ompoBonos. [Ipu sTom B cooTBETCTBUM C II. 3
YKa3aHHOJ CTaTby JJAHHbIE CBOOOJBI JOJDKHBI OCY-
IIECTB/IATbCA C YYETOM 3aKOHOB U IIpaBUJI, IPUHA-
THIX TIPUOPEKHBIM TOCYZAPCTBOM B COOTBETCTBUM
¢ KonBeHuueit n ApyruMu HOpMaMiu MeXyHapof-
Horo mpaBa. Hanpumep, MexxpyHaponHblit Tpuoy-
Ham OOH no mopckomy IpaBy B fiefie 0 TaHKepe
«Carira» — 2 (Cenr-Buncent u Ipenagyusl nporus
[BuHen) ompemenwi, 4YTO 3alpeT OIpPefeNeHHO
fearenpHocTy [BuHen B V133, koTopas Obna oxa-
paxktepuzoBaHa CeHT-BuHcenToM u IpeHapuHa-
MM KaK [IesATe/bHOCTD, OKasblBalollasd BAMAHME HA
5KOHOMIYECKVe MHTEPechl U BJIeKylas 3a coboii
¢uckanbHble NOTEpPM, He ABIAETCA COBMECTUMBIM
co cT. 56 u ct. 58 Konsennuun OOH no mMopckomy
npaBy®.

Yro KkacaeTcs IpaBa NPOKIANKM IIOABOJHBIX
TPyOOIIPOBOZOB, TO €TO COflepKaHUe PACKPBIBAET-
cA B CT. 79, KOTOpas 3aKpeIisger IPaBo BCeX ITocy-
IApCTB IPOKJIAIbIBATD MOABOLHbIE TPYOOIPOBOMbI
Ha KOHTVHEHTAJIbHOM Lie/bde, a TAKXKE YCTaHAB/IN-
BaeT IIpefie/Ibl PeryIMpOBaHNUsA HOZOOHOI JesATeNb-
HOCT) TIPUOPEXHBIM TOCYHapcTBOM. B wacTHOCTH,
npuOpeXHOoe TOCYJapCTBO BIIpaBe IPYHIMATD
pasyMHble Mepbl Ui Pa3BeJKy KOHTMHEHTa/IbHO-
ro menbga, pa3pabOTKy ero IMPUPOSHBIX PECypCcOB
U TIpEfOTBPAILEHNs, COKPAIeHUs ¥ COXPaHEHM:
IOJ KOHTPOJIEM 3arpsA3HeHNsA OT TPybOOIPOBOIOB,
a TaKoKe BBIPAXKaTh COITIACKE B OTHOLIEHNUH OIpefie-
JIEHVIAL TPACCHI IS MIPOKJIAJIKM TAKUX TPYOOIPOBO-
noB. Kpome Toro, npubpesxHoe rocygapcTBo Takxe
obmaziaeT OPUCAMKIVEN B OTHOLIEHNY TPy6ormpo-
BOJIOB, IIPOJIOKEHHBIX M/IM UCIO/Nb3YEMbIX B CBA3U
C pa3BefKoIl ero KOHTMHEHTAIbHOTO Liefbga, pas-
paboTKOII ero pecypcoB MV SKCIUTyaTalyel CKyC-

CTBEHHBIX OCTPOBOB, YCTAHOBOK MJ/IM COOPY>KEHUI
IOJ, €70 IOPUCHVIKLIMEL.

Hakonen, npubpexHoe TrocygapcTBO BIIpaBe
OIpefeNIATb YCIOBUA TIPOKIALKM  TPYOOIPOBO-
JI0B, NIPOXO/AIINX 110 €r0 TEPPUTOPUU WU B Tep-
puropuanbHoM Mope. Kak ykaszan Cyn EC B pene
L. Kik v Staatssecretaris van Financién, OPUCIUKLA
HIpUOPEXHOTO TOCYJApCTBAa HA KOHTMHEHTa/bHOM
menbde, yCTaHOBIEHHas II. 4 CT. 79, pacmpocrpa-
HAETCA TONBKO Ha TPYOOIPOBOJBI, MPONIOKEHHbIE
B CBSA3M C Pa3BeJKOI KOHTMHEHTA/IBHOTO LIelbda 1
PaspabOTKOIT ero pecypcoB, 1 He pacCIpOCTpaHACTCA
Ha MHble BU/bI TpydonpoBozos (1. 41)*. Cyx taxoke
HOYEPKHY/, YTO IOPUCAMKINA IPUOPEKHOTO TO-
Cy[apcTBa He MOXKET PacIpOCTPAHATbCA Ha CYJHO,
JICTIO/Ib3yeMOoe I IIPOK/IAZIKN TPyOOIIpoOBOza, I0-
CKOJIbKY TaKoe CY[JHO He MOXKeT CYMTATbCA MCKYC-
CTBEHHBIM OCTPOBOM, YCTAHOBKOJI /I COOPY>KEHN-
€M Ha KOHTMHEeHTA/IbHOM Iie/ibde 1o cMbIcy cT. 80
Kousennun.

Takum o6pasom, npumenenne IazoBoit aypex-
tuBbl 2009/73/EC npn mpoknajke TpyoonpoBogoB
B V93 rocymapcTB-4/IeHOB TPEeTbUMU CTpaHAMU
C LENbI0 TPAaHCIHOPTMPOBKM, HAllpMMep, Tasa, He
IPefiCTaB/IAETCA BO3MOXKHBIM, IOCKO/IBKY TpeboBa-
HUA [IMpEKTUBBI He ABJAITCA COBMECTUMbBIMH C Y.
V KoHBeHLIMN B OTCYTCTBUE UX IPSAMOII CBA3M C I10-
NOXKeHUAMM 1. 1 ¢T. 56. COOTBETCTBEHHO, IIPUMeHe-
Hue npaBuI EBponeiickoro corsa o pasbeJyiHEHN,
IPO3PAYHOCTH, JOCTYyIIe TPETbUX JINI} U PEryIupy-
eMbIX Tapyax Ha TePPUTOPYUAX VICKTIOUNTETbHBIX
9KOHOMMYECKMX 30H He IIPE/ICTAB/IAETCA BO3MOX-
HBIM ¢ Touky 3peHns Kousenuyn OOH no Mmopcxo-
MY IIpaBY, €C/I/ JaHHbIE MePbl HE OTHOCATCA K IIPO-
eKTaM II0 9KOHOMIYECKOIl pasBefike U pa3paboTke
PecypcoB MCK/IIOUNUTEIbHON 3KOHOMMYECKON 30HBI
(ct. 56 1 cT. 58 KoHBeHIMM).

B 3TOJ1 cBA3M aKTyaJlbHO PaccMOTPETb IIPABO-
Bble OCHOBBI peanu3anyuy npoexta «CeBepHbII IO-
TOK — 2», IPOJIOJDKEHNE M 3aBeplleHle KOTOpPOro
HAIPAMYIO 3aBUCUT OT IpMMeHeHus TpeTbero sHep-
reTudeckoro maxera. Iasomposop «CeBepHblil II0-
TOK — 2» (DaKTMYECKN ABJIACTCA PACIIMPEHUEM YKe
IelicTByIolIero ra3onpososia «CeBepHBIN IOTOK»,

2 Cm., Hanpumep: European Union: Directive 2013/30/EU of the European Parliament and of the Council of 12 June 2013 on
safety of offshore oil and gas operations and amending Directive 2004/35/EC. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32013L0030&from=EN (accessed 17.01.2020).

22 The International Tribunal for the Law of the Sea: MIV "SAIGA" (No. 2) Case (Saint Vincent and the Grenadines v. Guinea).
Judgment. July 1, 1999. P. 55. URL: https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_2/published/C2-J-1_

Jul_99.pdf (accessed 17.01.2020).

2 European Court of Justice: L. Kik v Staatssecretaris van Financién. Judgment of the Court (Fifth Chamber) of March 19,
2015. URL: http://curia.europa.eu/juris/document/document.jsf;jsessionid=EC604AF43ED529E4A21DF0586F2D34B3?text=
&docid=163027&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=1091954 (accessed: 20.03.2020).
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COOpY>KeHNe KOTOPOro 3aBepIINIoch B anperne 2012
roz;a** ¥ KOTOPBIIT IT03BOIW OCYIECTBIIATD OCTAB-
KM rasa B 00XOJ TPAaH3UTHBIX CTPAH HANPAMYIO B
TepmaHuto.

C navama wmiona 2015 r, xorma Mexpay «las-
poMOM», OpuTaHcko-Hupepnanackon «llemw» u
aBcTpuiickoit «OM®» 6pUmM mopmmcansl Memo-
PaHZIyMbl, 3aKpelyBlIle HaMepeHMe CTOPOH IIO-
CTPOUTD JJOIIO/THUTE/IbHbIE [IB€ HUTKM Ta30IIPOBOJA,
CTOPOHBI IIPUCTYIVIM K BBIIOTHEHUIO HEOOX0mu-
MBIX IOJTOTOBUTEIbHBIX MPOLELYP, BKIIOYAOINX
HO/Ty4eH)e paspelleHnii 0T COOTBETCTBYIOMINX TO-
CY[ApCTB, TP 3TOM TEXHMKO-IKOHOMMYECKOE JIC-
CllefloBaHe IIPOeKTa OBUIO0 HAYaTo elle B OKTAOpe
2012 r.» Vkazika ra3onpoBofa Obla HayaTa B CeH-
1s16pe 2018 1. B OuHCKOM 3a/1Be’, a IO COCTOSTHUIO
Ha JeKabpb 2019 I. ero CTPOUTENBCTBO 3aBEPLICHO
Ha 93,5 %%

[IpoTs>XeHHOCTh Ta30IPOBOJA COCTABUT Ooree
1200 kM, a ero MOLIHOCTD Oy7zieT paBHa 55 MJIpf KyoO.
M rasa B rofi. MapupyT ra3onpoBoja IpaKTUYecKH
HOJIHOCTBIO TOBTOPAET MapIIpyT «CeBepHOro NoTo-
Ka»: €r0 TOYKOII BXOfla CTaHeT paiton YcTb-JIyru Jle-
HMHIPAJICKOI 00/1aCTH, YTO HEMHOTO 10)KHee TOUKM
Bxofa «CeBepHOro MOTOKa», @ TOYKA BBIXOZIA OyzIeT
pactionoxeHa B paitone [paiidcanbaa B lepmanum.
Takum o6pasom, MapumpyT Ta3ompoBOfia IIPOXO-
AUT Yepes MCKIIOUNTeIbHbIe SKOHOMIYECKIE 30HbI
Ounnsgugum, IBenyn, Janun, a TakKe UCKIIOYN-
Te/IbHble 3KOHOMMYECKME 30HBI M TEePPUTOPUAIIb-
Hble MopsA Poccun n Tepmannn.

EnvHcTBeHHBIM akimoHepoM kommanun «Nord
Stream 2 AG», KoTOpas peanusyeT IPOEKT, CTa
«[asnpom», ofHako ero gpuHaHCUpOBaHNUEe B 00beMe
50 % oT 0011elt CTOMMOCTH OCYILeCTB/IAETCS IATHIO
esporneiickumu koMmnaHusaMu («ENGIE», «OMV»,
«Royal Dutch Shell», «Uniper» n «Wintershall»)*.

VsBecTHO, YTO MPOEKT Ta3oIPOBOJjA BCTpeYaeT
IIPOTUBOCTOSIHME CO CTOPOHBI EBponerickoi KoMmuc-
cuy, EBponerickoro napiaMeHTa 1 psjia FoCyiapCcTB
Bocrounoit Esponst n CIIIA, koTOpble yKa3bIBaloT,
4TO OH YBe/IMYMBAeT 3aBUCUMOCTb 0T Poccyn®. Tak,
HaIpyMep, B CBOEM OQUINATBHOM OTYEeTe O COCTO-
SHUM DHepreTnyeckoro corsa ot 2015 r. Komuccnsa
orMmeTuna: «IpeTbs 1 yeTBepTas HUTKU Ia30IPOBO-
fia "CeBepHbIll OTOK" He NPUBERYT K IHOSIBIECHUIO
HOBOTO MICTOYHMKA IIOCTABOK U ellle O0JIblle yBeu-
4aT 00'beM ra30TPaHCIOPTHBIX MoIHOCTEN 13 Poc-
cun B EC...»*. Kpome TOrO, B HEJlaBHO IPUHATON
pesomonyy EBpornerickoro maprameHta 6bu10 OT-
MEYEHO, YTO Ia30IPOBOJ «...yBENNYVBAET 3aBUCHU-
MocTb EC 0T mocTaBoK poccuiickoro rasa, yrpoxaet
BHyTpeHHeMy pbIHKY EC 11 He cooTBeTCTBYeT 3Hep-
retuyeckoit monuTuky EC mnm ero crparernieckum
MHTepecaM, I03TOMY €r0 CTPOUTENIbCTBO JJOJIKHO
OBITH OCTAHOBJIEHO...» (1. 29)*. Cpenu uccnenoa-
Teeil 0c060 OTMEYaeTCs, YTO MPOEKT MOXKET CIIO-
COOCTBOBATh [jAIbHEIIIEMY YBEIMYEHUIO 3aBUCHU-
MOCTM OT IIOCTABOK POCCHIICKOrO rasa B CTpaHax
Bocrounoit EBporbl, KOTOpble B HACTOALLEE BPeMs
VICIIBITBIBAIOT HEJOCTATOK B /IbTEPHATUBHBIX IA30-
npoBopHbIX ceTsx [Riley 2018:10].

[TpencraBnsercs, 4To, HECMOTPSI Ha CYLIECTBY-
ole TpoOTeMbl, KOTOpPble MOTYT OTONBUHYTb
CPOKI 3aBepIIEeHNUA IPOEKTa, OKOHYATeIbHO OCTa-
HOBUTb €r0 peanusanyuio OyaeT cIoKHO [Aparosa,
bonburakos, CymieH10B 2019:26]. X0Ts CII0KHOCTH,
JIeJiICTBUTENbHO, IPUCYTCTBYIOT. Tak, HeCMOTpsA Ha
TO, YTO JielicTBMEe HOpM TpeTbero sHepreTuyecko-
ro IIaKeTa COIVIACHO MEX/YHApOJHOMY IIpaBy He
MOXKET PacIpPOCTPAHATbCA Ha YYacTOK, IPOXOfA-
I IO MCKIIOYNTETbHBIM S9KOHOMMYECKMM 30HaM
COOTBETCTBYIOIIMX TOCYJapcTB, EBpomneiickas Ko-
muccud B 2019 1. npenoxuia nonpasku K [asoBoii

24 «CeBepHblll MOTOK». [a30npoBof, HanpAMyto coeanHmBLIKMIA Poccuto n EBpony. — OguyuaneHsil catim MAO «[asnpom».
Loctyn: http://www.gazprom.ru/projects/nord-stream/ (aata obpatieHus: 17.01.2020).

% «CeBepHbI MOTOK — 2». HOBbIN 3KCNOPTHBbIN razonposop 13 Poccvu B EBpony yepes Bantuiickoe mope. — OguyuassHebit
caliim ITAO «[aznpom». JocTtyn: http://www.gazprom.ru/projects/nord-stream2/ (gata obpatyeHus: 17.01.2020).

% Hauanacb yknagka razonpooga «CeBepHblil NOToK — 2» B GuHnaHaun. — OguyuaneHeiti caiim MAO «faznpom». 05.09.2018.
Loctyn: http://www.gazprom.ru/about/subsidiaries/news/2018/september/article458418/ (nata o6paiieHus: 17.01.2020).
2 CrpouTtenbctBo «CeBepHOro Motoka — 2» 3aBeplueHo Ha 93,5 %. — MHgpopmayuoHHoe aeeHmcmeo TACC. 23.12.2019.
Loctyn: https://tass.ru/ekonomika/7406895 (nata o6patieHus: 17.01.2020).

% Nord Stream 2 AG v eBponenckue 3SHepreTMyeckre KOMMaHWM MOAMvcany CornaweHnsa o GUHAHCMPOBaHWUW. —
Oguyuanereiti caim AO «[aznpom». 24.04.2017. Joctyn: http://www.gazprom.ru/press/news/2017/april/article327181/
(naTa obpatleHuns: 17.01.2020).

2 0630p Takoro pofa nosmuuii npusoantca B [Myakos 2015:41-53].

30 European Union: Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee, the Committee of the Regions and the European Investment Bank: State of the Energy Union 2015.
November 11, 2015. P. 11. URL: https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-572-EN-F1-1.PDF (ac-
cessed 12.01.2020).

31 European Parliament: Resolution of 12 March 2019 on the state of EU-Russia political relations (2018/2158(INI)). URL:
http://www.europarl.europa.eu/doceo/document/TA-8-2019-0157_EN.html (accessed 12.01.2020).
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pupextuse 2009/73/EC, xoTOpble pacnpoCTpaHAIT
CBOE JIeiiCTBME Ha Ia30IIPOBOJIbI M3 TPETbUX CTPaH
BIUIOTb /IO BHEILIHEJ I'PaHMIbl TePPUTOPUATbHOIO
Mopsi rocyapcTB — yieHoB EC*?. CooTBeTCTBeHHO,
neiicteue TasoBoit ampextuBbl 2009/73/EC Oyzmer
pacIpocTpaHATbCA Ha HeMelKuil yqacTok «Cesep-
HOTO IOTOKA — 2», HAuMHAs OT IEPBOI COENVHU-
TEJIbHOI TOYKYM C BHYTPEHHEN CEThI0 O BHEIIHEN
TPAHUIIBI TEPPUTOPUATBHOTO MOPSA. JTO O3HAYAET
HeOOXOMMOCTb COOMoieHnss TpeboBaHMil pasb-
eIMHEeHVA, JOCTYIA TPEThYX /UL U TapudHOro pe-
TY/IMPOBAHNA B OTHOLIEHNY JAHHOTO y4acTKa.

B orser Ha nonpasku B urone 2019 . poccmit-
CKasg CTOpOHAa OT MMEHM OllepaTopa rasolpoBoia
obparunace B EBpormerickuit cyp oO1ieit 10pUCAuK-
MU ¢ TpeboBaHMEM AHHYINPOBATb COOTBETCTBY-
IOIIYI0 JMPEKTUBY, OOOCHOBBIBASA CBOK IIO3MIINIO
TeM, 4To JMpeKTuBa HapyllaeT IPMHLMIBI IIpaBa
EC o paBHOM 0o6paiiennn 1 IpOIOPLOHATBHOCTI.
I[Tpu aToM paHee omeparop «CeBepHOTo IIOTOKA — 2»
Nord Stream 2 AG HanpaBJisiI 3asIBKY B peryIupyio-
it oprad [epMaHum 11 Mory4eHns NCKIIOYEHN,
KOTOpO€E MOIVIO OBITh IIPeJOCTABICHO IIPU YCIOBUN,
4TO CTPOUTENBCTBO T'A30IPOBOJA 3aBEPUINTCA [0
23 masa 2019 r. ITockonbKy Ha TOT MOMEHT JAHHOE
YCJIOBJ€ He BBINIONHANOCH, Fa30IIPOBOJ] He IOy
HeoOxoammoro uckmovenns. Kpome roro, Ha ocHo-
BaHUM CT. 26 [loroBopa K JHepreTn4ecKkoi xapTumu
1994 1. omepatop «CeBepHoro mortoka — 2» Nord
Stream 2 AG, 6yny4s MHOCTPAaHHBIM MHBECTOPOM,
VMHMLMMPOBAJI NIPOLEYPY APY>KeCTBEHHOIO paspe-
IIeHVsI CIIOPOB B (popMe KOHCY/IbTAUMil 1 0OMeHa
MJICbMaMM, KOTOpasd, OJHAKO, He yBeHYasIach ycIle-
XOM, B CBSI3M C 4eM B ceHTsi0pe 2019 1. Ob11a 3azieii-
CTBOBaHa Ipoleaypa apourpaxa®. OTr™MeTuM, 4To
BO3MO>XKHBIIT CIIOp IpeACTaB/sieT co00I KpaiiHIO0
Mepy, I03TOMY ropasjo IpeAIoYTUTe/NbHEe, eC/IN
CTOPOHBI CYMEIOT JIOTOBOPUTbCA M HAITY B3aUMO-
IpyemMIeMOe pellieHne.

4. OHeprernueckas nonuruka EC
VI ME&KAYHAPOXHO-IPABOBbIE ACIIEKTDI OXPaHBI
OKpY KaIoIeii Cpefbl

VimnnemenTanys nonoxenuit Tperbero sHepre-
TUYECKOIO IIaKeTa rocymapcrsamyu - 4iaeHamu EC
JIOJDKHA OCYILIECTBIATbCA C Y4€TOM COBMECTUMO-

CTY TIPUHATBIX HOPM C MEX/YHAPOTHO-TIPABOBBIMMU
HOpPMaMIl II0 3alllTe OKPY>KAIOIell Cpeibl, B TOM
4JICTIe MOPCKOIL Cpefibl. B 1Ie1oM cOTpyJHIMYECTBO B
chepe OXpaHbI OKPY>Kaloleil Cpefbl Py OCYILeCT-
BJICHUVI SHEPTeTUYECKOI JIeATeIbHOCTI ONMPAeTCs
Ha psAJ MEeXAYHapPOJHBIX COIJAIIEHMII M OCHOBBI-
BAaeTCA Ha IPUHLUIAX MEXIYHAPOTHOTO SKOJIOINU-
4eCKOro IpaBa M YCTONYMBOTO pasButuA. Tak Kak
OXBAaTUTDb BCe O0/ACTY MEXIYHAPOLHO-IIPaBOBOTO
peryImpoBaHsA 110 JaHHOMY BOIIPOCY B OIHOII CTa-
The He IPefiCTAB/IAETCA BO3MOXKHBIM, Ljelecoobpas-
HO BBIAENTb M PAacCMOTPeTh Hambornee BaKHbIE
mA obecredeHus SKOMOTMYECKON 6e30IacHOCTI
SHEPreTHYECKON JIeATeIbHOCTY Chepbl MeXIyHa-
POZIHOTO 9KOJIOIMYeCKOro Ipasa. B pamkax faHHOrO
VICCTIENiOBaHMA OYAyT pacCMOTPEHBI MEXYHapOf-
HO-IIPaBOBbIe BOIIPOCHI COTPYJHUYECTBA IO IIpe-
JOTBPAILICHNI0  TPAHCTPAHWYHOTO  3arpsA3HEHNA
BO37yXa Ha OOJbIuNe pacCTOSHMA (UTO HANPIMYIO
CBA3aHO C NOC/IEACTBYUAMM OT SHEPTeTUYecKOil jie-
ATENIBHOCTY) U TI0 TIPEJOTBPALICHNIO 3aTPA3HEHNA
OKpY>Kalollleil Cpefibl B pe3y/bTaTe JeATeTbHOCTI
o JoOblYe TOIUIMBHO-IHEPIeTNYECKMX pPecypcoB
MOPCKOTO J{Ha ¥ IPOKJIAIKU TPyOOIIPOBONOB, BElb
MOCTIEAICTBUA OT TAKOM JeATENbHOCTH I MOPCKOIA
cpepbl Hayboee OIACHbI ¥ 9aCTO HelpeiCKasyeMbl,
KaK 3T0 ObUIO TOC/Ie pasinBa HedTy B pe3ynbrare
B3pbIBa HeTAHOI IIaTtGopmMbl B MeKCMKaHCKOM
sammse B 2010 1.

Hanbornee 3HauMMbIM MHOTOCTOPOHHVM JOTO-
BOPOM, KOTOpBIl Perymmpyer SKOJIOTMYecKMe II0-
CTIeICTBMA SHEPTeTHYECKO! MeATENbHOCTY, CTala
KoHBeHILMAA 0 TPaHCTPaHMYHOM 3arpsA3HEHUM BO3-
fiyxa Ha 6ombiune paccrosnus 1979 r., kotopas Ha-
IpaBjIeHa, B TOM 4MCTIe Ha 60pbOY C OCTeACTBUAMMI
OT 3arpsi3sHeHus aTMocdepHOro Bo3fyxa mpu pabo-
Te 9meKTpocTaniit. COIIacHO CT. 6 B LjeNsAX 60pbObI
C 3arpsi3HeHNeM Bo3iyxa, CTOpOHbI 0043y10TCsA pas-
pabaTbiBaTh HAWIYYIIYI MOMUTUKY U CTPATErnuio,
BK/IIOYasA CYCTEMbI PerylIMpoBaHMA KauyeCTBa BO3-
JlyXa, B TOM 4¥C/Ie MepBI 0 60pbhe ¢ 3arpsisHeHeM,
COBMECTMMbIe CO COaTaHCUPOBAHHBIM PAa3BUTHEM.

O6une nonoxxenrss KoHBeHIUM TOMy4YnIn pas-
BUTME B IIPOTOKONAX K Hell. bonee meranbHO BO-
IPOCHI B/IVIAHVA SHEPIeTUKY HAa COCTOSIHUE OKpY-
JKaroleil cpefpl oTpakeHbl B IIpoTokone 1994 r. B
IAHHOM JJOKYMeEHTe IIOATBEPK/ieHa HeoOXOMMOCTD

32 European Union: Directive (EU) 2019/692 of the European Parliament and of the Council of 17 April 2019 amending Di-
rective 2009/73/EC concerning common rules for the internal market in natural gas. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32019L0692&from=EN (accessed 14.01.2020).

3 Cm.: Gotev G. Nord Stream 2 seeks arbitration in dispute with EU Commission. — EURACTIV.com. September 26, 2019. URL:

https://www.euractiv.com/section/energy/news/nord-stream-2-seeks-arbitration-in-dispute-with-eu-commission/

ob6paLlyeHus: 14.01.2020).
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obecriedeHns 9KOJIOTNIeCKy 6e30I1aCHOTO ¥ YCTON-
4MBOro pasBuUTUA. TaK, yKasaHO, YTO OCHOBHBIMU
VICTOYHVIKAMU 3arpsA3HEHMA BO3JYyXa, CIOCOOCTBY-
IOIETO MOAKUCIIEHNIO OKPY>KaIoIleil Cpefibl, AB/A-
I0TCA CKMIAHMe JMCKOIIAaeMOro TOIIMBA yiA IIpO-
U3BOJCTBA SHEPIUM ¥ OCHOBHbIE T€XHOJIOTMYECKIe
IPOLIECChl B Pa3IMYHbIX OTPAC/AX IIPOMBbILIIEHHO-
CTH, a TAKXKe TPAHCIOPT, KOTOPbIe IIPUBOJAT K BbI-
Opocam cepbl, OKCHJIOB a30Ta 1 IPYTHUX 3arpA3HNUTe-
nent. B IIpoTokone ycraHoBeHa cBA3b ¢ PamoyHOI
KOHBeHI Vel 00 u3MeHeHny KamMara 1992 1., B cooT-
BETCTBUM C KOTOPOII CylLIeCTBYeT JOTOBOPEHHOCTD O
paspaboTKe HAIMOHAIBHOI HONUTUKY Y IPUHATUN
Mep II0 IPOTMBOJENCTBMIO M3MEHEHUIO KIMMaTa.
BaxHO, 4TO rocygapcTBa aKTUBHO COTPYAHMUYAIOT
0 06eCIeYeHNI0 OXPaHbl OKPY>Kaloleil Cpefbl Ipu
UCIIO/Ib30BAHNUM ANEPHOI S9HEPTeTUKH, OIHAKO JaH-
HbIil BOIIPOC TpeOyeT OT/e/IbHOTO UCCTIeOBAHMIA.

Hapsany ¢ KoHBeHLMell 0 TpaHCTpaHMYHOM 3a-
TpsA3HEHVM BO3[yXa Ha Oonpluye paccrosnus 1979
I. 1 PaMo4HOII KOHBeHIMel 00 M3MEHEHUY KIMaTa
1992 1., BEICTBYIOT U IPYIVe MEXIYHAPOLHbIE JOKY-
MEHTHI B cepe OXpaHbl aTMOCPEPHOTO BO3yXa OT
3arpsAsHeHMsA, KOTOpble UMEIOT IIPsAMOe OTHOLIEeHME
K OCYIIEeCTB/IEHNIO S3HEPIeTUYecKOil [iesATeIbHOCTH,
BK/II0Yas MOPCKYIO IIePEBO3KY, TaKue KaK, Halpu-
mep, MAPIIO/I** ¢ Ilpunoxenuem VI «IIpaBuna
IpeOTBPallleHN 3aTPsI3HEHNs BO3JYIIHON Cpefbl
¢ cyioB» ¥ MuHaMaTcKas KOHBEHIIMA O PTYTH CO
crarbeil 8 mo BbiOpocam™. OfHAKO Ha COBpeMeH-
HOM 9Talle IPeJCTaB/ACTCA BaXHBIM pa3paborarhb
U IPUHATb Ha MEXJ[yHapOIHOM YPOBHE YHUBep-
CaJIbHBI IOKYMEHT KacaTeIbHO TPAHCTPaHMYHOIO
3arpsA3HEHVA BO3JyXa Ha OO/bIIMe PacCTOSHMA,
KOTOPBII, 6€3yC/IOBHO, MOBBICUT YPOBEHb OXPaHbI
OKPY>KaIOILell Cpeibl OT 3arpASHEHNI IPY OCYLIECT-
BJIEHUY SHEPTeTNYEeCKOIl e TeIbHOCTH.

CrnepyomyM Ba>KHBIM BOIIPOCOM B 3TOI CBA3U
ABAETCA MEX/YHAPOJHO-IIPAaBOBOE PEryl1npoBa-
HJle TIPefIOTBPAILeHNs 3arPsASHEHNUA OKpYy Kalollell
cpefibl B pe3y/bTaTe [ieATeTbHOCTI 110 JOoObIYe TO-
IUIMBHO-3HEPreTUYeCKUX PeCypcoB MOPCKOTO JIHa,
npexpe Bcero, HepTy 1 rasa, JOObIYa KOTOPBIX IIPU-
BOAUT K Hambosee OMACHOMY 3arpsA3HEHMIO MOp-
CKOJI Cpefibl.

B 3TOJ1 CBA3M BaO)XHO OTMETUTH JIBA MEXJYHa-
POZiHO-IIPaBOBBIX foKyMeHTa — KonBenumo OOH
o mopckomy npasy 1 MAPITOJIL. Kpome Toro, Bo-
IPOC IO 3allMTe MOPCKON Cpefbl Ipy pas3paboTke
He(TV U rasa Hallle/l OTpaXeHJe B OJHOM U3 I10JI0-
xernit [Ipuunnna 21 Koudepennyn Puo, cormacuo
KOTOPOMY I'OCYAapCTBa JO/DKHBI IIPU3HATh He06XO0-
AMMOCTDb [IOTIONHUTEIbHBIX Mep /A Hpefylpex-
JleHUsl 3aTPsASHEHNSA MOPCKOIL Cpefibl C ra3oBbIX U
He(TSAHBIX YCTAHOBOK U NIPUHATH HEOOXOAMMOe 3a-
KOHOJIaTeNIbCTBO A obecriedeHys 6e30MacHOCTI
MODCKOI1 Cpefibl, @ TAKXKe OIPefieNNUTb Mepbl, KOTO-
pble JO/DKHBI OBITb IPUHATBHI B paMKaX MeXJyHa-
ponubix opranuzauui (JIMO, a Taxke permoHab-
HbIX opraHmsanuii). CoxpaHeHVe U palMoHaIbHOE
UCIIO/Ib30BAHNE OKEAHOB 1 MOpEIl AB/IAETCs 1Le/bIo
YCTOII4MBOTO PasBUTHUA M CETOfIHA, YTO 3aKPEIIeHO
B [ToBecTKe {HA B 00/1aCTU YCTOMYMBOTO PasBUTHSA
Ha niepuog, o 2030 roga B Ka4ecTBe OJHON U3 LieJel
YCTOYMBOTO PAa3BUTHS™.

B nenom KonBeH1us 1o MOpcKoMy IIpaBy Iepe-
fiaeT 06:3aTe/NbCTBA 110 MPENYIPEKAEHIIO 3arps3-
HEHMA MOPCKOI Cpefibl OT COOTBETCTBYIOLIEN [iesd-
TEIbHOCTU TOCYJapcTBaM. TaK, COIJIACHO CTaTbsAM
208 u 214 Konusennuu OOH no mMopckoMy Ipasy,
HpUOpeXHBIe TOCYAAPCTBA JJODKHBI paspaboTaThb
U TIPUHATb COOTBETCTBYIOLIEE 3aKOHOATENbCTBO C
Le/IbI0 IPEYIPEeXIeHNA 3arPASHEHNIT B Pe3y/IibTaTe
leATeIbHOCTY Ha MOPCKOM JIHe B IIpefieNiax Teppu-
TOpUM, HaXOfAlelicA Mof UX ropucaukiueit. Takoe
3aKOHOJATEeNIbCTBO JO/DKHO OBITh He MeHee addex-
TUBHBIM, YeM MEXX/lyHapOJIHble IIPaBI/Ia, CTAH/JAPThI
U peKOMEH/JOBaHHbIe TIPAKTVKM ¥ IpOLefypsl (I1. 3
ct. 208). Bonee toro, cornmacHo 1. 5 ct. 208 Konsen-
LM, TOCYAPCTBa [JO/DKHBI CO3/1aTh YHUBEPCaIbHbIe
U pernoHajbHble IPaBU/Ia, CTAHJAPTHI ¥ PEKOMEH-
I0BaHHbIE IIPAKTUKM, & TAKXKe IPOLEYPBI C Le/IbI0
HpefyNpeX/ileHNs U yMeHbIIEeHNA 3arpA3sHeHus B
pesynbTaTe IeATeIbHOCTY Ha MOPCKOM JIHE B IIpeie-
J1aX HAl[YOHA/IbHOJ I0PUCAMKIINY, @ TAK)KE COOTBET-
CTBYIOIETO KOHTPO/A. COITIACHO IONOXKEHMAM CT.
214, rocymapcTBa 00eCIeunBaloT BbIIIOTHEHE CBO-
UX 3aKOHOB U IIPaBIJI, IPUHATHIX B COOTBETCTBUM
co crarbeit 208, M IPUMHUMAKIOT 3aKOHBI, IPAaBU/IA U
Ipyryie Mepbl, HeOOXOAMMBIE /IS OCYLIECTB/ICHMA

3 Cm.: MexxagyHapofHas KOHBEHLUA Mo NpeAoTBPaLLEHMIO 3arpA3HEHNA C CyAoB OT 2 HoAbps 1973 1. Joctyn: https://www.
un.org/ru/documents/decl_conv/conventions/pdf/pollution_from_ships.pdf. (aata ob6patieHus: 14.01.2020).

% MwuHamaTcKaa KOHBeHUMA o pTyTh oT 10 oktAbpAa 2013 r. floctyn: http://www.mercuryconvention.org/Portals/11/docu-
ments/Booklets/Minamata%20Convention%200n%20Mercury_booklet_Russian.pdf (gata o6paweHus: 14.01.2020).

36 QpraHuzauus O6beauHeHHbIXx Hauwi: Lenb 14: CoxpaHeHme 1 pauuoHanbHOe UCMONb30BaHKe OKeaHoB, MOpein 1
MOPCKMX PecypcoB B UHTepecax ycTonumnsoro passutusa. Joctyn: https://www.un.org/sustainabledevelopment/ru/oceans/

(naTa obpalyeHus: 14.01.2020).
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IPUMEHMMBIX MEX/IYHapOIHBIX HOPM M CTaHJap-
TOB, YCTAaHOBJIEHHbIX Yepe3 KOMIIETeHTHbIE MEeX/Y-
HapOfiHble OpraHM3aLMU WM JUITIOMATUYECKYIO
KOH(EpeHIMIo B Lie/lAX IPefOTBPAIeHNsA, COKpa-
IIeHNsA ¥ COXPaHEHMA II0f] KOHTPOJIEM 3arpA3SHEHM
MOPCKOJ1 Cpefibl, BBI3bIBA€MOTO /I CBs3aHHOTO C
leATeIbHOCTbI0 HAa MOPCKOM JiHe, IOfiIajaollel
07, MX FOPMCHVKIINIO, Ml UCKYCCTBEHHBIMM OCTPOBA-
MM, YCTAaHOBKaMU U COOPY>KEHUAMMU IIOf, X IOpJC-
OUKITVETA.

K coxxanennto, Ha coBpeMEHHOM 3TaIle He pas-
paboTaH MEX/YHApO[HBINl HOrOBOP YHUBEpPCA/Ib-
HOT'O XapakTepa II0 OXpaHe MODPCKOI Cpefibl OT Jle-
ATENIBHOCTY 1O H0ObIYe TOIUIVBHO-9HEPreTUYeCKIX
pecypcoB Mopckoro jHa. OpHaKo, CyIlecTBYIOT
COOTBETCTBYIOLIVE MEX/yHapOIHO-IIPaBOBbIE [I0-
KYMEHTBbI «MATKOTO IpaBa». Tak, B 1981 r. B pam-
kax IOHEII rpynmoit skcrepToB 6bU1 pazpaboran
CBOJ TIOJIOKEHNUIT 00 OXpaHe OKpY’Kalolleil Cpefbl
IPM OCYIIECTBICHUN Pa3BeIKM U JOOBIYY PecypcoB
MODPCKOTO [iHa B IIpefe/iax HallMlOHAJbHOI HplC-
puKiyy. JTaHHBI CBOJ, IPaBuI ObUI YTBEPXK[IEH B
1982 r. B KayecTBe peKoMeH jyeMoit mpakTuku Cose-
toMm IOHEIT” u lenepanpuoit Accambneeit OOH.
[Tono>xeHnsAMM JaHHOTO JJOKYMEHTa TOCY/lapCTBaM
PEKOMEH/IyeTCs IIO/THOCTbI0 KOHTPONIMPOBATh fles-
TEIbHOCTb Ha MOPCKOM [IHE M YCTAaHOBMUTb TOJbKO
paspelnTe/IbHbI TOPANOK TaKOM MNeATeTbHOCTH.
ITpu stom paspelieHne [O/DKHO BbIIABATbCA IIO-
cJle IPOBeJieHN s NpeBapUTEeIbHON SKOIOIMYECKO
OLIEHKI 11 He JO/DKHO BbIJJABATbCH, €CIM YCTaHOBJIE-
HO, YTO TaKas JIeATeIbHOCTD II0BJIEYET JOCTATOYHO
cepbesHble HeraTMBHbIE IIOCTIECTBYUA A OKpYKa-
omeii cpenpl. Ecm paspenieHusa Ha OCyllecTBIIe-
HJe KaKoil-mOo HeATebHOCTY Ha MOPCKOM [iHE
BBIJAIOTCA B KOHKYPCHOM IIOPsIfIKE, TO B YCTIOBMAX
KOHKypCa JJO/DKHO OBITb BK/IIOYEHO IOJIOXKEHNE O
TOM, 4TO BBIOPOCHI, COPOCHI M OTXOABI, SB/ISAIOIIN-
€csl pesy/IbTaTOM OCYILECTB/AEMOI [ieATebHOCTH,
He JIO/DKHBI IIPECTABIATh ONACHOCTb JJIA 3[,0pO-
Bbsl HaceneHus, (mopsl, payHbl u mobepexns (CT.
7). Bca cooTBeTcTBYIOIasA JIeATEIbHOCTD MO/DKHA
HaXOJUTbCA TIOf] OCTOSHHBIM HaOJIOfleHNeM C Iie-
JIbI0 OOecreyeHNs BBIIOTHEHVA Ha3BaHHBIX 0053a-
TE/IbCTB.

Pasnen «F» manHOro JOKyMeHTa BK/IIOYaeT IIO-
JIO)KeHMA Mo MepaM 6e3omacHoCTH. Tak, COIacHo

crarbe 20 MAHHOrO NOKYMEHTa, rOCY[japCTBa, Ha
TePPUTOPUM KOTOPBIX OCYILIECTB/IAETCA COOTBET-
CTBYIOI[asA JIEATEIbHOCTD, HO/DKHBI IIPEANPUHATD
HeobxozMMble Mephl 110 6e3omacHocTi. Cpeay HUX:
BBIOOD MaTepyanoB I CO3[aHNA KOHCTPYKLUIL 1
YCTaHOBOK JOJDKEH OBITD Cfle/laH B COOTBETCTBUM C
o6beMoM paboT, KOTOpble OYAYT OCYIIeCTBIATHCA
C MX IIOMOIIBIO; COOPY)XEHVs JO/DKHBI CTPOUTLCA
C Y4eTOM TOTO, YTO OHM BBIJIEP>KAT BCI0 €CTECTBEH-
HYIO HarpysKy, KoTopas OyzieT UMeTb MeCTO IIpY UX
SKCIUTyaTalMy; KaX/as YCTAHOBKA, KOTOPAs MOXKeT
IPefICTAB/IATD OIIACHOCTD 1A CY/JOXO/ICTBA, JO/DKHA
OBITb IPOMAPKMPOBAHA B COOTBETCTBUM C MEXY-
HapOJIHO-IIPM3HAHHOI CUCTEMOII CUTHAJIOB C LIE/IbIO
omnpenenenns ee MecTroHaxoxzaenus (ct. 21). Tocy-
JlapCTBa TaKKe HO/DKHBI 00ecreunTb, 4TOOBI BCe
3TAIlbl AEATENbHOCTY, KaK Ha CTAfIVM Pa3BelKN, TaK
¥ Ha CTaiuy paspaboTKy, ObUIN JOIKHBIM 06pa3oM
HOATOTOBJICHBI, OIIEPATOPBI CIIEANIN 33 BCEMMU Olle-
panyAMY, MMHepajabHbIe Pecypchl MOPCKOrO JHa
0e30IacHO TPaHCIIOPTUPOBAICH Ha beper (cT. 22).
TocymapcTBa JO/DKHBI 00OecreunTb, 4TOOBI /MH06ast
TIeATeIbHOCTD 110 JOObIYe pecypcoB MOPCKOTO JHA
OCYIIECTB/IANACH /INIIb PV HAJIMYUM COOTBETCTBY-
IOLIETO pa3pelleHns, a TAKXKe IOCTOSHHOTO HaJi30pa
(ct. 23). CormacHo crarbe 25 Ipu COOTBETCTBYIOLEN
TieATeIbHOCTI Ha MOPCKOM JIHe, TOCY/iapCTBa JJO/DK-
HbI 00ecrednTp, 9YTOObI COOMIOAINICh BCe MEX/Y-
HapOfiHble ITIPaBWIA, CTAHNAPTBI, PEKOMEHJ[yeMble
HPaKTUKY TI0 obecredeHMIo 6e30MacHOCTH, 370-
pOBbs HaceneHusA u ycnosuit paborsr. Kpome toro,
TOCYapCTBa JO/DKHBI TOOLIPATb COTPYLHUYECTBO
MeXZy paboTHMKaMy, paboTofaTe/s MU ¥ TOCyfap-
CTBEHHBIMI OpraHaMU II0 BOIIPOCaM obecredeHns
0€3011acHOCTH, 3[J0POBbs HACENEHVA U YCIOBUIT pa-
0O0THI.

Paspen «G» maHHOTrO MOKYMeHTa MOCBAIIEH BO-
IpocaM IUIAHMPOBAHMA JIeATEIBHOCTY IIPU BO3-
HMKHOBEHUM  (OPC-MKOPHBIX  0OCTOSTENbCTB.
Taxk, cornacHo craTbe 26, TOCyapCTBa LO/DKHBI obe-
CIIeYNTh, YTOOBI pa3pabaThIBa/IICh U MPU HEOOXO-
IVIMOCTY TIPMMEHANNCH IUIAHbI eATETbHOCTY IPK
BO3HUKHOBEHMN (OPC-MKOPHBIX 0OCTOSTENbCTB,
0COOEHHO TeX, KOTOpbIe MOTYT IIPUBECTH K Hebaro-
IPUATHOMY BO3JE/ICTBIIO HA OKPYIXKAIOIIYIO CPENY.

Kpome TOro, Ba)KHO OTMETUTb COOTBETCTBYIO-
1ye IpaBuIa, paspaborannble B pamkax VIMO. Tak,

37 Cm.: Conclusions of the study of legal aspects concerning the environment related to offshore mining and drilling within
the limits of national jurisdiction. Decision 10/14/VI of the Governing Council of UNEP dated May 31, 1982. Nairobi : UNEP.

1982.

38 Cm.: TeHepanbHas Accambnea OOH: MexpayHapofHoe COTPyAHMYECTBO B 06MacTy oKpyatoweln cpegbl. 20.12.1982.
Hoctyn: https://undocs.org/ru/A/RES/37/217 (nata obpatyeHuna: 17.01.2020).
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B 2009 1. 6611 BBeieH Kopekec IMO 1o KoHCTpYK-
1y 1 000PYOBaHUI0 MOPCKYX I/IABYYMX OYPOBBIX
YCTaHOBOK®, KOTOPBI 3a/I0KM/I OCHOBBI IIPaBOBO-
TO perymMpoBaHVsA 1 CTAaHAAPTOB B HaHHOI cdepe.
BesycnoBHo, npuHATHe 3QPEKTUBHBIX MEXIYHa-
POIHBIX CTAaHAAPTOB B OTHOLICHUV COOPYXXEHUIT 1
TPy, MHOTO 060PYAOBaHS, KOTOPOE VCIIONb3YeTCs
npy pa3paboTke ¥ JOObIYe TOIIMBHO-9HEPreTIye-
CKIUX pecypcoB MOPCKOTO JIHA, KaK 3TO OIpefe/IeHO
Kounsenuneit OOH no mopckomy npasy (ct. 194 (3)
u paccmorpenubimu [IpaBunamn FOHEIT (paspen
«F»), - HeOOXOIMMBIII IIAT HA IIyTY SKOMOTMYECKN
0€3011aCHOTO OCYILeCTBIEHNSA SHEPTeTUYECKOI Jies-
Te/bHOCTH 1 9HeproaddexruBHocTu. HecMoTps Ha
CBOJI [i€K/IapAaTUBHBIN XapaKTep, IpaBuIa, paspa-
6orannsie B pamkax VIMO u IOHEII, 6e3ycnoBHo,
CIIOCOOCTBOBAMN M CIIOCOOCTBYIOT paspaboTke co-
OTBETCTBYIOLIMX HOPM HAIMOHA/IBHOTO PEryInpo-
BaHVA ¥ MEXIYHAPOIHbIX CTAaHAAPTOB.

B 1je110M HONOXEHNA O COXpaHEHUM OKPYXKalo-
hieil cpefibl B KOHTEKCTE SHEPreTUYEeCcKOl OTpacin
oTpakeHbI B EBpomelickoit OHepreruyeckoit Xap-
iy 1991 r. u JoroBope k OHepreTudeckoit XapTun
1994 1., a Take B IIpoTOKONe K DHepreTNyecKoi
XapTuy 1o BOIpOCcaM 3HepreTndeckon addexTus-
HOCTM Y COOTBETCTBYOLIMM 9KOJIOTMYeCKIM acIIeK-
TaM 1994 1.0 DKonmornyeckuM acreKTaM IOCBAIIeHa,
HanpuMep, 4. IV Jlorosopa, B KOTOPOIl M3/I0KEHDI
006s3aTe/NIbCTBA TOCYAAPCTB-YYaCTHUKOB: IIPUHU-
MaTb Mepbl K TOMY, 4TOOBI IeATeIbHOCTb B 9Hepre-
TUYECKOM CEKTOpe CIOCOOCTBOBA/NA HOCTVDKEHMNIO
YCTOMYMBOTO PasBUTHA; Pa3BUBas SHEPTeTUYECKUIA
CEKTOp, BBINOMHATD BCe 00A3aTeNbCTBA 110 MEXY-
HapOJIHbIM JOrOBOPaM, KacalolVMCA COXPaHEeHMA
OKpY’Kalollleil Cpefbl; MUHMMU3VPOBATb HeTaTHB-
HOe BO3[IE/ICTBIE Ha OKPYXKAIOLIYIO CPefy, erpaja-
L0 OKPY>KAIOILEel CPefibl U .

Tak, cratba 19 [loroBopa K JHepreTndyeckoi
xaptuu 1994 r. mocpAlleHa 5KOOrMYECKMM aCIIeK-
TaM IIpYU OCYLIECTB/IEHUN SHEPreTUYECKOI eATeNb-
HocTH. JJaHHasA CTaThsA 3aKpeIliAeT IPUMEHUTENbHO
K 9HepreTN4ecKoil JeATeIbHOCTI TaKye IPYHIINIIbI
MeX/JYHapOJHOTO IIpaBa OKPY>XKaolell Cpefbl, KakK
YCTOYMBOE PpasBUTHE, «3aTPASHNUTENb IUIATUTY,
HPVMHINII IPeJOCTOPOXKHOCTH. [laee aTu momoxe-
HA Tonyanm passutue B [Iporokorne o Bonpocam
9HepreTN4ecKoi 3QPeKTMBHOCTY U COOTBETCTBYIO-

IIMM 5KOJIOTMYECKMM acleKTaM. B cooTBeTcTBMM €
[loroBopom, mpecienys Leab 00eCHeYnuTb YCTON-
4yBOe pa3BUTHE U IPUHMMASA BO BHUMaHMe 00s-
3aTe/lbCTBA 10 MEXAYHAPOIHBIM COIVIAIIEHMAM 00
OXpaHe OKpY>Kawlleil cpefibl, CTOPOHOM KOTOPBIX
OHa sAB/IAeTCsA, Kaxpas Jloropapuparomiascsa Cropo-
Ha CTPEMUTCS CBOJUTD K MMHMMYMY 9KOHOMIYECKI
3¢ deKTUBHBIMU MeTOaMy BpefHOe BO3[eEICTBIE
Ha OKPY)Xa[ILIy0 Cpefly, MMeolliee MeCTo mbo B
npefienax, mmbo 3a IpefeNlaMu ee TePPUTOPUM B
pesy/bTaTe BCeX OIepalyil B paMKax sHepreTmde-
CKOTO LIVK/Ia Ha ee TepPUTOPMY, YIUTbIBAA HaJyIe-
aiyM obpasoM Borpocsl 6esomacHoct. Ocoboe
BHUMaHIe B JOKyMEHTe Ye/IeHO IIOBBILIECHNUIO SHep-
ro3¢$eKTUBHOCTY, OCBOEHMIO ¥ MCIIONb30BAHMIO
BO300OHOB/IAAEMBIX MCTOYHUKOB SHEPTUM, HOOLIpe-
HMIIO IPYMEHEeHNs 6ojiee YMCThIX BUIOB TOIUIMBA 1
VICTIO/NIb30BAHMIO TEXHOJIOTMII 1M TEeXHOTOTMYECKUX
CPEJCTB, CHVDKAIOLINX 3arpA3HEHMe.

Ecm cratea 19 dopMymmpyer coOTBETCTBY-
foue mpyHIMObL, To IIpoTokon Hamaraer 6oree
3HauMTe/IbHbIe 0053aTe/IbCTBA B OTHOIICHUY pe-
TYIMPOBAHUA SHEPTeTMYeCKON MNeATeNbHOCTH M
sHepreTndeckoi addextuBroctu. IIporokon 3a-
KpeIifeT IIONOKeHNe 00 yCTOIYMBOM Pas3BUTHN,
ompefeNAeT IPOrpaMMHbIe IPYHIMIIBI COAEICTBIA
HOBBILICHNIO SHEPreTN4ecKoit 9PEeKTMBHOCTHU KaK
3HAUMTE/TBbHOTO MCTOYHIKA SHEPTVY U IIOCTIeyolIe-
ro ocmabneHys HeOIaronpusATHOTO BO3/IEVICTBYUS Ha
OKPY’KaIOILIyI0 Cpefy SHepreTMdecKux cucreM. Jo-
rosapusatomyecss CTOpoHbl GOPMYIMPYIOT CTpaTe-
TMM U TIPOTPaMMHBIE Lie/lV B 00/1aCTU MOBBIIIEHA
9HepreTn4eckon 9P HeKTUBHOCTI B COOTBETCTBIUN C
UX COOCTBEHHBIMU KOHKPETHBIMV JHEpreTUYecKi-
MM YCTOBUAMI.

Ntak, [loroBop kK OHepreTMdeckoil XapTum U
[Tporokon mo BompocaMm sHepreTudeckoit addex-
TUBHOCTY ¥ COOTBETCTBYIOLIMM SKOTOIMYECKUM
acreKTaM ABJIAI0TCA OCHOBHBIMMU JOKYMEHTaMU, KO-
TOpbIe HAIIPABJICHBI HA y4eT 9KOMOIMYEeCKMX acIIeK-
TOB IIPU OCYIIECTBICHNN SHEPTeTIIECKOI eATeNb-
Hoctu B EC. brmaromapsa peammsanum ITpoTtokona
OHepreTnyeckass XapTusA IpPeJOCTABIAET CBOUM
CTpaHaM-YIeHaM MHOXECTBO IIepPeflOBbIX IIpaK-
TUK U QOpPYyM, Ha KOTOPOM MOXHO O0OMEHMBATbCS
OIBITOM ¥ HOJIUTUYECKMMMU COBETaMM IIO BOIIPO-
caM 9KOJOTMYecKM Oe30HacHON SHepreTuyecKoi

% International Maritime Organization: Code for the Construction and Equipment of Mobile Offshore Drilling Units. URL:

http://www.imo.org/en/KnowledgeCentre/IndexofIMOResolutions/Assembly/Documents/A.1023(26).pdf

15.01.2020).

(accessed

40 Cm.: MexodyHapoOHo-npasosele achekmel HeOponoJs1b308aHus. YyebHoe nocobue. OTB. pef. BoinerkaHuH A.H. M.: HOPMA.

2007. C. 65-66, 307-325.
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fieATenbHOCTI U 9HeproaddexTuBHOCTI. B pamkax
atoro ¢popyma 0ocob6oe BHIMAHNE YAESAETCS TAKUM
acIeKTaM HaIMOHAJIbHON CTpaTerny B JaHHOI 00-
JIACTU, KaK HaJIoroo6/I0XeHue, [ieHOBas MOMUTUKA
B SHEPTeTUYeCKOM CEKTOpe, SKONOTMYecKye cyocu-
[N Y APYyTHUe MeXaHM3Mbl GMHAHCHPOBAHUA COOT-
BETCTBYIOLIVX LeJIEIL.

Cpenmn xmoueBbIx HokymeHToB EC B paccma-
TpUBaeMoii cpepe BaXKHO OTMETUTDH [IMPEKTUBY O
0e30I1acCHOCTM MOPCKUX He(pTerasoBBIX OIlepariyil
2013 1. (2013/30 / EU)*. B cooTBeTcTBUU € Jnpex-
tuBoit EC ycTaHOBMI psAj HmpaBul, KOTOpbIe IIO-
MOTYT IIPefOTBPATUTDb aBapyy, a TAKKe OBICTPO 1
3¢ deKTUBHO pearnpoBaTb B ClIydae MX BO3HUKHO-
BeHMA. Tak, COITIACHO JOKYMEHTY, 0 Hayaja pas-
BEIKM WIM MOOBIYM KOMIIAHUM B 00sA3aTelbHOM
HOpsAAKe NO/DKHBI IOAroToBUTh «OT4eT 06 OCHOB-
HBIX OIIACHOCTAX» JUIA CBOEM MOPCKON YCTaHOBKIL.
OTOT OTYET [IO/KEH CONEP>KaTb OLIEHKY PHUCKa U
IUIaH aBApMUITHOTO pearupoBaHus; IPYU BblJaye JIu-
neHsuit crpanbl EC [O/DKHBL TapaHTUPOBATh, YTO
KOMITAHMY XOpOLIO (MHAHCUPYIOTCSA M VIMEIOT He-
O0OXOIMMBIN TEXHUYECKUI OIBIT; TEXHUYECKUE pe-
IIeHNs, KOTOpble MMEIOT pellaoliiee 3HaYeHMe M
0€30IIaCHOCTM YCTAaHOBOK OIIEPAaTOPOB, JJO/DKHBI
HPONTY HE3aBMCUMYIO OLIEHKY, 4TO JJO/DKHO OBITH
CIeNIAHO JI0 Hadaja paboT IO YCTAaHOBKe; HAIMO-
HaJIbHbI€ OPI'aHbl BIACTH [JO/DKHBI IPOBEPUTDH MEpbI
0€3011acHOCTH, MepHI IO 3alIUTe OKPY>Kaloleil cpe-
Jibl ¥ aBApMITHYI0 TOTOBHOCTb OYPOBBIX YCTaHOBOK
u mwiarpopm. Ecnmm xommanum He coOMofa0T Mu-
HYMaJIbHble CTaHJAPThI, cTpanbl EC MoryT BBECTH
CAHKIMM, B TOM 4UCJIe OCTAHOBUTb IPOU3BOJCTBO.
VHpopmanus o ToM, Kak Kommanuy u crpansl EC
obecreurBalT 0€30MaCHOCTb YCTAHOBOK, HAO/DKHA
OBITb HOCTYIIHA JUI TPaK/jaH, KOTOPbIE MOTYT BBI-
paXkaTb CBOe MHEHNe II0 IIOBOJY BO3JENCTBUA Ha
OKPY>KaIOIyI0 Cpefly y>Ke Ha CTaJuy IIIaHMpOBa-
HIA MOPCKOJI pasBefikl. B JoKyMeHTe yKa3aHo, 4To
KOMITaHNUY OYAYT HECTU HOJHYI0 OTBETCTBEHHOCTD
3a yuiep6 oxpy>xarouieii cpeze. KacarensHo yiiep6a,
HaHeCEeHHOTO MOPCKOII cpefie, reorpadudeckas 30Ha
OypmeT oxBaTbIBaTh Bce MOpckie Boabl EC, BKmouas
UCK/TIOUNTE/IbHYI0 9KOHOMMYECKYIO 30HY M KOHTH-
HEeHTaJIbHBIN Luenb(b. BaxHO Tax)ke OTMETUTD, UTO
KOMIIETEHTHbIE OPIaHbl rOCyflapcTB — 4neHoB EC B
pamkax [pymmsr HedrerazoBbix BegoMcTs EBporei-
ckoro Corsa** oCyIeCTB/IAI0T COTPYAHUYECTBO 110

06MeHy IIepefjOBbIM OIBITOM ¥ YIYYLIEHUIO COOT-
BETCTBYIOLINX CTaH/IaPTOB.

5. 3akmroueHue

IIpaBoBoe perynmmpoBaHue COTPYLHUYECTBA B
cepe aneprernyeckoit gesrenbHoct EC ommpa-
€TCsl Ha PAJ MEKIYHAPOJHBIX COITIAILEHNI Y JIOTK-
HO MM COOTBETCTBOBATb M Pa3BMBATbCA B CTPOTOM
COOTBETCTBUY C MEX[YHApO[HO-IIPAaBOBBIMU 005-
satenbctBamMu EC. B Hacrosmee Bpemsa mornoxe-
HUA TpeTbero sHepreTMYECKOro IAKeTa OCTAKTCA
IpefiMeTOM JUCKyccuit kak B pamkax EC, Tak u Ha
MexXyHaponHoit apene [[Terpos 2014:185]. Vimen-
HO Tperuil sHepreTmyeckuil makeT CTaa OCHOBOI
OTKa3a OT CTPOMUTENIbCTBA TPAHCIPAHMYHOIO Ia30-
npoBofa «HOXHBII TOTOK» ¥ MOXKET CyIleCTBeH-
HO MOBIMATb Ha Xofi peamusanyy «CeBepHOro
IOTOKA — 2», XOTA M 3aMHTEPecOBaHHbIE TOCYAap-
ctBa EC, u Poccua Bce ke HafieroTcd, YTO BBUIY
BaXHOCTY 3TOTO IIPOEKTa, OH OyJeT peannsoBaH C
MUHMMA/IbHBIMU BPEMEHHBIMM 1 (MHAHCOBBIMM
norepAMu. Benib, HeCMOTPA Ha )KeCTKOCTb €BpOIel-
CKOTO 3aKOHOJIaTeIbCTBA, EMY IPOTUBOIIOCTABIEHO
MeX[yHapOJHOe IPAaBO, KOTOPOE IPMU3BAHO BOCCTA-
HOBUTD HapYLIEHHBbIII 6aTaHC BO B3aIMOOTHOILICHN -
AX cTopoH. OCHOBHBIMU MHCTPYMEHTAaMM MEX/yHa-
POJHO-IIPABOBOII 3alINUThI MHTEpecoB Poccuu moryT
CTaTb MHBECTUIMIOHHbIE COI/IAleH) s, KOTOpbIE I10-
3BOJIAT IOPU/IMYECKU OCIIOPUTD 3a4acTyI0 IMCKpPU-
MUHALVIOHHYIO NIPaKTUKY EBpoIeiicKkoro corwsa o
ortHoeHno K Poccuu [Talus 2014:227].

B cBA3M C 3TUM COENCTBOBATb Pa3PEILEHIIO
CUTYallM}¥ CMOXKET TakkKe AIeIALUOHHBI Op-
ran BTO, peurenne KoTOporo, HeCOMHEHHO, OyzeT
CIOCOOCTBOBATb COBEPIICHCTBOBAHMIO SHEPreTH-
4yecKkoro saxkoHoparenbcTBa EC B cooTBeTcTBUM C
HOPUHLUIIAMU ¥ HOPMaMM MEX/YHapOJHOrO IIpaBa.
Kpome Toro, sICHOCTb B BOIIPOC MOXKET BHECTH TaK-
)K€ HayaToe 10 VHMIMATUBE POCCUIICKON CTOPOHBI
apoOutpaxHoe pa3buparenpctBo. He MeHee BaxxHO 1
TO, YTO B paMKax EBpOIIelicKOro coxwsa 0CTarTcs ro-
CYHapCTBa, KOTOPbIE, TAK MM MHAYE, TIOAIEP>KUBAIOT
Jla/IbHeli1Iee Pa3BUTIE SHEPTETUYECKOTO COTPYAHN-
yecTBa ¢ Poccueit, HecMOTps Ha aKTMBHOE IIPOTUBO-
CTOsIHUME CO CTOPOHBI EBpONECKON KOMUCCUMNL.

[IpobneMbl B 9HEPreTMYECKMX OTHOIIEHMAX
CTOPOH BO3MOXKHO OBUIO ObI M30€XaTh MM HaJ-

41 Cm.: European Union: Directive 2013/30/EU of the European Parliament and of the Council of 12 June 2013 on safety
of offshore oil and gas operations and amending Directive 2004/35/EC. URL: https://eur-lex.europa.eu/legal-content/EN/

ALL/?uri=CELEX:32013L0030. (accessed 15.01.2020).

42 European Commission: EU Offshore Authorities Group. URL: https://euoag.jrc.ec.europa.eu/ (accessed 15.01.2020).
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JIeXKalyM 00pasoM yperyaupoBaTh Iy HaIM4UM
MeX/JYHapOJHO-TIPaBOBBIX HOpPM, obecreuyBaio-
IMX 3HEpreTMyeckoe COTpyAHUYECTBO. B HacTos-
1jee BpeMs OTCYTCTBYeT MEX/YHApPOJHbI JOTOBOP
YHUBEPCA/TIbHOTO XapaKTepa, KOTOPbI perymmpy-
eT OTHOLIEHMs B JJaHHOI cdepe. VI3Ha4yampHO Ta-
KM VIHCTPYMEHTOM JOJDKeH Obll cTath JJoroBop K
OHepreTmyeckont xaptun 1994 r., ogHaxo, 1o MHe-
Huto JI.B. I'ygkoBsa, 5Toi Ljeny JOCTUTHYTDb He yja-
JI0Ch, IOCKOJIbKY B HEM He Y4aCTBYIOT OO/IBIINHCTBO
CTpaH — 3KCIIOPTEPOB aHepruy, B ToM uncie Poccns,
KOTOpas He HAMEPEBAETCA CTAHOBUTHCSA €I0 CTOPO-
Hoit [[ynkoB 2015:87].

OHepretuyeckoe 3akoHopatensctBo EC, 6e3yc-
JIOBHO, IIPOJIOJKUT CBOE Pa3sBUTHE, U 31€Ch BaKHBIM
97eMeHTOM OyfleT YpOBEHb COOTBETCTBMsA HOBBIX
npaBoBblx HOpM EC ¢ apyrumm MeX[yHapogHO-
npaBoBbIMu 06s13aTenbcTBamMy EC kak B cdepe Top-
rOBBIX OTHOLIeHMi u obs3arenpcts EC B pamkax
BTO, Tak u B pyrux o61acTsAX MeXJYHapPOZHOTO
IIPaBa, TAKMX KaK, HalIpUMep, MEeXIYHapOJHO-IIpa-
BOBOII CTaTyC MOPCKUX TEPPUTOPUIL 1 OXPaHa OKPY-
JKaIolllell Cpefibl, KOTOpble M ObIIM PAcCMOTPEHBI B
JlAHHOM UCCIIE[JOBAHNM.

Vimnnemenrtauys nonoxenuit TpeTbero sHep-
reTUYecKOro IaKeTa TOCYyJapCTBaMy — 4YIeHaMU
EC pomxHa oCylecTBIATbCA C Y4€TOM COBMECTH-
MOCTHU TIPMHATBIX HOPM C MEX]yHapO[HO-IIPaBoO-
BBIMYM HOpPMaMI II0 3alljUTe OKPY>Kalolleil Cpefibl,
B TOM 4YMC/Ie MOPCKOI cpefpl. B njesiom corpynHu-
4ecTBO B chepe OXpaHbI OKPY>KaIoIeil Cpefbl IpM
OCYILIECTB/IEHNM 3HEPreTUYecKoil MesATe/IbHOCTH
OIMPAeTCs Ha PAJ MEX/YHapOIHBIX COITIAILEHNI
U OCHOBBIBAETCS HA IPMHILUIIAX MEXIYHApOJLHOIO
3KOJIOTMYECKOTO IpaBa M YCTOWYMBOIO pPasBUTHUA.
B paMkax ZaHHOTO MCCIeTOBaHNUA ObII PACCMOTPEH
PAJ MeX/YHAPOJHO-IIPABOBbIX BOIIPOCOB B JAHHOI
cepe, IpesKie BCEro, COTPYAHNYECTBO TOCYAAPCTB
0 TIPefOTBPAlIEeHNI0 TPAHCIPAHNYHOIO 3arpssHe-
HIA BO3[lyXa Ha OO/IbIIMe PAcCTOSHNA, YTO HAIIPA-
MYIO CBA3aHO C IIOC/IEACTBMUAMY OT SHEPIeTUYECKOI
JieATeNIbHOCTI. B KadecTBe 00IIero BHIBOJA, Xapak-
TEPHOT'0 KaK I pasBUTUA MeX/YHAPOJHOTIO IIpaBa
B JJAaHHOIT 00/IaCTV B L[€JIOM, TaK M I npasa EC,
HpeyIaraeTcs pa3paboTrarh U IPUHATD YHUBEPCATIb-
HBII JOKYMEHT O TPAHCTPAaHMYHOM 3arpsi3HEHUU
BO37yXa Ha OOJbIINE PAcCTOSHMS, KOTOPHIA, Oes-
YCTIOBHO, IIOBBICUT YPOBEHb OXPaHbl OKPYy>Kalolljeit
Cpefibl OT 3arpA3HEHMII IPU OCYIIECTBIEHUN 3Hep-
reTU4eCcKO esITeTbHOCTH.

CrnenyromyM BaXHBIM BOIIPOCOM B 3TOil CBA3U
ABJIAETCA  MEXKIYHapOHO-IIPAaBOBOE  PEryIMpoBa-
HJ€ TI0 TIPefOTBPAIIEHNI0 3arPA3SHEHNUA OKPY’Kalo-
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1IelT Cpefibl B pesy/ibTaTe AeATETbHOCTY II0 JoObIde
TOIUIVBHO-9HEPTETUYECKIX PECYPCOB MOPCKOTO JiHA
¥ IPOKJIAJIKM TPYOOIIPOBOIOB, BEb MOC/IECTBIUSA OT
TAKOI! ICATE/IbHOCTY HEeTIPefiCKa3yeMbl, Kak 3TO ObIIO
B pe3ynbTaTe pasiyBa HeTy IpK B3pbiBe HedTs-
Hoit 11aTopMbl B MekcnkanckoM 3anuse B 2010 .
OpHuM 13 BBIBOIOB IIPU PACCMOTPEHMY CYIIECTBY-
IOLIVX IIPO6IeM MeXIyHapOTHO-IIPABOBOTO Perysm-
poBaHMA B JaHHOI cepe ABIACTCS MPEJIOKEHIE O
paspaboTKe YHUBEPCATLHOTO MEXIYHApOTHOIO J10-
KyMeHTa 00513aTe/IbHOT0 XapaKkTepa 06 oXpaHe OKpy-
JKaIolIlelt cpefbl Ipy pa3paboTke U JoObIYe TOIUIVB-
HO-9HePIreTIYeCKIX PeCypcoB MOPCKOTO JHA.

BajkHo oTMeTuTh, 4TO 3aKOHOAarenbcTBO EC
KacaTelbHO obecIedeHNsa 9SKOIOIMueckoir 6es-
OIACHOCTY TIPU OCYILIECTBICHUN JIeATETbHOCTI T10
VICTIONIb30BAHMIO SHEPTeTHYECKNX PecypcoB Hpef-
cTaB/sieTcss BHONHEe 9((EKTUBHBIM U COOTBET-
CTBYeT PAacCMOTPEHHBIM MEXYHAaPOJHO-IIPaBbIM
HOpMaM B jaHHOi cdepe. TocymapcTBa — deHBI
EC addexrusno peanusyor nonoxenus KoHseH-
MU O TPAHCTPAHMYHOM 3arps3HEHU) BO3JlyXa Ha
6onbiye paccrosuusa 1979 r. u IIporokona K Heit
oT 1994 r., KouBeHnun no Mopckomy mnpasy 1982 r.
U IPYIUX PacCMOTPEHHBIX MEX/YHapOSHO-IIPABO-
BBIX IOKYMEHTOB B cpepe OXpaHbl MOPCKOII CPefIbl.
IlonoxxeHus o cOXpaHEHMM OKPY>KAIOLIeN Cpefibl
B KOHTEKCTEe SHEpPreTMYecKOil OTPacIu OTPa’KeHbI
B EBpormeiickoit Ouepretudeckoit Xaptum 1991 r.
u [loroBope x JHepretuyeckoit Xaptunu 1994 r, a
taxoke B [IpoTokone x QHeprernyeckoit XapTuu 1o
BOIIPOCAM SHEPreTn4eckoit 3pQPeKTMBHOCTU U CO-
OTBETCTBYIOIMM 9KOJIOTMYECKMM acrekraM 1994 1.
HoroBop x JHepreTmyeckoit xaptun u IIporoxon
[0 BOIIPOCAM 9HepreTnyeckoil 9GeKTUBHOCTU 1
COOTBETCTBYIOIVIM 9KOJOTMYECKMM ACHeKTaM B-
JIAIOTCA OCHOBHBIMMU JJOKYMEHTaMU, KOTOpbIe Ha-
IpaB/ieHbl Ha y4eT SKOJOIMYEeCKMX acIeKTOB IpK
OCYIIECTB/IEHN! SHEPIeTUYeCKOil AeATeNbHOCTH B
EC. bnaropaps peanusauun IIporokona SHepreTu-
YecKas XapTus MpefoCTaB/IsAeT TOCyapCcTBaM-uIe-
HaM MHO)XECTBO IIePeJOBBIX IIPAKTUK U POPYM, Ha
KOTOPOM MO>KHO OOMEHMBATbCS OIBITOM U HOTIUTH-
YeCKVMY COBETaMI 110 BOIIpocaM 3HeproaddexTus-
HocTH. B pamkax aroro ¢popyma ocoboe BHUMaHUE
yHenAeTCs TAKUM aclleKTaM HallMOHAJIbHOM CTpare-
UM B 0671acT 9HeproahHeKTUBHOCTH, KaK HAJIOTO-
06/10)keHMe, IIeHOBasA MOMUTUKA B SHEPreTYeCKOM
CeKTOpe, 9KOJIOTNYecKye CyOCHaANN U pyrue Mexa-
HM3MBI (PMHAHCHPOBAHUA Ljefeil B 00/1aCTy 9HEPro-
3¢ dexTUBHOCTIL.

Cpenn BaxHbIX HokyMeHTOB EC B paccMarpu-
BaeMoil cepe HEOOXOAMMO OTMETUTD U YHOMSHY-
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OCOBEHHOCTU ®OPMUPOBAHUA
B Y3BbEKUCTAHE MHCTUTYTA
MEOUALN B KAYHECTBE
BHECYAEBHOIO NMOPAAKA
YPEIYJINPOBAHUA CIOPA

BBEIEHUE. OcHosHoil uenvro Hacmosiuyezo ucce-
008aHUS ABTIACNCA AHATU3 NOTONEHUS UHCINUMY-
ma meduayuu é Pecnybnuke Y3bexucman u onpede-
TIeHUe HANpasneHutl, HymOAUUXCA 6 danvHeliuem
pedopmuposaruu. Jlannas cmamvs ompaxcaem
CYULeCBYI0ULYI0 CUMYauto No BHeOPeHUI0 npole-
Oypovr meduavuu 6 Pecnybnuxe Ysbexucman, pac-
Kpbisaem cyu,ectnsyousyto 3aKkoHo0amesnvHyo 6asy
u obpauiaem eHumanue Ha npobenvl. B Heil ykasarot
U3MeHeHUs 8 3aKOHO0AMeNbCInee, 6HeCeHHbIE 6 C65-
3u co scmynnenuem 6 cuny 3axona «O meouayuu» 6
2PANOAHCKO-NPOUECCYabHYLL, 2PANOAHCKULE, HATO-
20601, IKOHOMUHECKUTI NPOUECCYaNbHBLLL KOOEKCbl, A
maxkce 6 3akoH «O mpemetickux cyoax».
MATEPMAIJIBI U METO[BbI. IIpu uanucanuu
cmamou 6vin uzyuen onvum Cuneanypa, Kumas,
Tepmanuu, Vimanuu u opyeux cmpau no éHeopeHu1o
UHCMUMYma MeOUayuL, UX NoN0NUmMesnvHvie Npax-
MuKu, nposedeHo cpasHerue cyoeOHOL U 8Hecydeo-
HOTi MeOUALUY, OMMeueHbl NPeUMyUuLecmea U Heoo-
cmamxku Meouavu.

PE3YJIbTATDBI MCCIEJOBAHMS. B cmamoe
packpuimot Hekomopuie npobiemvl 8HeOpeHUsT MeoU-
AuUU HA COBPEMEHHOM dmane passumus obuie-
cmea, Kpamxo packpoimo codepxucanue 3akona «O

«1.2020

MeOUAUUU», KOWMOPLIM PeYTIUPYIOMCS OMHOUEHUS,
C6A3AHHbIE C NpUMeHeHUeM MeOUauul K cropam,
B03HUKAIOULUM U3 2PANOAHCKUX NPABOONHOUIEHUTI,
8 1MOM HUCTIe 6 CBA3U C OCYU4eCIBieHUeM Npeonpu-
HUMAMENbCKOTL 0emenvHOCMY, a Mak#e K UHOU-
BUOYATILHVIM MPYO0BLIM CHOPAM U CHOPAM, B03HU-
KArouum u3 cemetinblx npasoomuouienuii. B dannoii
cmamve 0aHbl HeKOmopvle pexomeHOAuuu 07
YCNeUIHo20 6HEOPeHUs UHCMUmMyma meouauuu 6
Vabexucmane u nonynapusayuu 0aHHO20 UHCHMU-
myma cpeou HaceneHus.

OBCYJXIEHME U BBIBOIBI. B crnamve Oarbi
pekomeHoayuu evipabomamo crmpamezuro no pas-
BUMUI0 U NPOOBUNEHUIO MEOUAUUU, 00Y4AMb BCexX
CMYyOeHmMo8 10pUOUUecKo20 HANpaeneHus Oucyu-
naune «Meouayus», 6vbl0enUMb KOMMEPUECKYT0 Me-
ouayuio Kax 00HO U3 HANPAsIeHULl N0020MOBKU Me-
Juamopos, eHedpumv cyOeOHy0 Meduauuro u
coenamv npoyedypy meouauuu 00a3amenvHol 07
onpedesneHHoz0 Muna 0es, a UMeHHO — 003aMenbHO
1poBOOUMb NePByIo ceccuto Meouauuu, a npooosie-
Hue npoyedypbl OCMABUMb HA YCMOMpeHue Crmo-
pon. Kpome mozo, 6 cmamve 8vickazaHo npednosxce-
Hue 0 6HeCeHUU U3MEeHeHUll 6 3aKOHO0AMeNbCMeo,
ommeuaroujee, 4mMo 6ce OP2AHU3AUUU C 20CY0ap-
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cmeeH ot 0oseti QOTIICHbL BHECU 8 CB0U 002080DbL
02080pKY, Npedycmampusaruiyo obpaujerue K av-
MePHAMUBHBIM Memooam paspeuleHUs cnopos, 6
4ACMHOCMU K MeOUAY UL NPU 603HUKHOBEHULU CHOP-
HOLL cumyayuu.

KITFOUYEBBIE CJIIOBA: meduauus, kommepueckas
MeOUAYUs, anbMepHAMUEHDBL Memo0 paspelueHus
cnopa, cyoebHas meduauus, Pecnybnuxa Y3bexu-
cmau
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PECULIARITIES OF ESTABLISHING
MEDIATION IN UZBEKISTAN AS AN
OUT-OF-COURT DISPUTE RESOLUTION

INTRODUCTION. The main purpose of current
article is to analyze the measure taken in order to
successfully implement mediation in the Republic of
Uzbekistan and identify areas in need of further re-
form. This article reflects the existing situation on the
implementation of the mediation procedure in the
Republic of Uzbekistan, reveals the existing legisla-
tive framework and draws attention to the gaps. It
contains changes in legislation made in connection
with the entry into force of the Law “On Mediation”,
namely, changes made in the Civil Procedure, Civil,
Tax, Economic Procedure Codes, as well as to the Law
“On Domestic Arbitration Courts”.

MATERIALS AND METHODS. In preparation of
the article the author studied the experience of Singa-
pore, China, Germany, Italy and other states on im-
plementation of mediation, there is a comparison of
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court annexed and private mediation, the advantages
and disadvantages of mediation have also been noted,
as well as features of the introduction of mediation
have also been identified. There are several methods
that have been applied during the research such as
comparative, empiric, historical and legal ones.

RESEARCH RESULTS. The article reveals some
problems of introducing mediation at the present
stage of development of society, briefly reveals the
content of the law “On Mediation”, which regulates
relations connected with the use of mediation to
disputes arising from civil law relations, including
in connection with business activities, as well as in-
dividual labor disputes and disputes arising from
family relations. This article also provides some rec-
ommendations for the successful implementation
of the institute of mediation in Uzbekistan, as well
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as the popularization of this institution among the
population.

DISCUSSION AND CONCLUSION. In the arti-
cle there is the recommendation to develop a strategy
for the development and promotion of mediation, to
train all students of the jurisprudence in the “Media-
tion” discipline, to identify commercial mediation as
one of the training directions for mediators, to intro-
duce judicial mediation and to make the mediation
procedure mandatory for a certain types of cases.
First session of mediation is advised to be obligatory
and the continuation of the procedure is left to the
will of the parties. Besides that, there is a proposal to
amend the legislation noting that organization with

1. BBenenue

€/1b351 OTPULATD, YTO APOM BCEJl CUCTEMBI

paspelleHNs IPaBOBBIX CIIOPOB, BO3HMKA-

IOIMX B cdepe NMpeArpyHIMATEbCKON 1
MHOJ 9KOHOMMYECKOJi [IesATeIbHOCTH, JO/DKHA OCTa-
BarbcA cyfeOHasA GopMa 3alNThl HAPYLICHHbIX MV
OCIIAPMBAEMbBIX IIpaB WIM OXPAHAEMBIX 3aKOHOM
uHTepecoB. B To e BpeMsA He/lb3sl He OTMETUTD U
Ty PO/b, KOTOPYIO CErOfHA UIPAIOT BHECYAeOHbIe
WIN a/IbTePHATMBHBIE CPENCTBA PaspelleHus CIIo-
poB. B yacTHOCTH, Pecniybrmuka Y36exncran ofHuM
M3 OCHOBHBIX HAIIpaB/IeHMII peopMUpPOBAHNA 3a-
KOHOJIaTe/IbCTBA M30pasa pasBUTUE MMEHHO TaKUX
CPEJICTB, 4TO B CBOK OYepefib JO/DKHO CIIOCOOCTBO-
BaTb 5P (HeKTMBHOMY 1 OTIePaTUBHOMY Pa3pelleHII0
3KOHOMIYECKUX M TPAXKJAHCKO-TIPABOBDIX CIIOPOB,
a TaKKe BHOCUTDH 3HAYMTE/IbHBIN BK/Iafl B IIOCTPO-
€Hlle JIeMOKPaTU4eCKOro IPaBOBOr0O TOCY/lapCTBa C
CUIBHBIM I'PXIAHCKUM OOIIIeCTBOM.

Kak m3BecTHO, ¢ obOpeTeHMEM HE3aBUCUMOCTU
Pecriybmikn Y36ekucTaH rocyfapcTBO CTano yie-
NATb 0cob0e BHMMaHME CO3JAHMIO BHECYAEOHOro
MexaHM3Ma yperyaupoBanua cnopos. Ha cerop-
HAIIHWIA JIeHb aKTMBHO Pa3BMBAIOTCA TaKUe ajlb-
TepHATVMBHbIE METOJbI PaspelleHNs CIopoB (fanee -
AMPC), Kak HeperoBopsl, MefVaLusA, apouTpax u

state ownership should add mediation clause to their
contracts.
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TpeTeiickoe pasbuparenbcTBo. B wactHoCTH, B 2018
rofly HayaJl [iesATeNbHOCTb TallKeHTCKMIT MeXyHa-
ponubit apouTpaxkuslit neHTp (TTAC) mpu Toproso-
[TpombInenHoit nanate Pecybnukn Yabexncras,
B 2019 rony BcTynuia B cuny 3akoH «O Mefyaium»,
¢ 2009 ropa QyHKIMOHUPYeT ACCOLMALVIS TPeTeii-
CKUX CyfioB Y30eKucraHa.

2. UccnepoBaHnie

B nocneHme HeCKOMBKO JIeT B Y30eK1cTaHe Ipu-
HATBI Mepbl, HallpaB/IeHHbIe HA COBEPIIEHCTBOBaHMe
HOPMaTVBHO-IIPABOBOJI 0a3bl U1 PeryIATUBHBIX IPO-
nenyp B cdepe ocyliecTBIeHNs IPeAIPUHIMATENb-
CKOJI JiesITeNbHOCTY, (GOPMUPOBaHUA O1aronpusar-
HOJT 6M3Hec-Cpeyibl ¥ TO3UTMBHOTO MIMI/KA CTPAHBI
Ha MeX/yHapoJHOll apeHe. braromaps mpuHATHIM
MepaM 3a IIOCTefHMe IATb JIeT B peliTuHre Bce-
MMpHOro 6aHka 1 MeXayHaponHOi (MHAHCOBO
Kopropanyu «Bezenne 6usneca» cpenu 190 cTpan
Mypa Y306ekucraH MopHsACA co 146-ro o 76-ro
Mecta'. B pesynbraTe aTUX aKTUBHBIX pe)OpM B OT-
yete «Benenue 6usHeca-2020» YsbexnucTad MOgHAI-
cA Ha ceMb nosuuuii, cpegy 190 rocygapcTs 3aHAN
69-e MecTO M BowIen B Ton-20 cTpaH, IOKa3aBIINX
HanOO/MBIIMII TIPOTPecC B YIYYIIEHUM [eIOBOTO
K/IMMara’,

' TMocTtaHoBneHwe MNpesnpaeHTa Pecnybnukm Y3b6eknctan N2 MM-4160 ot 5 dpespansa 2019 r. «O fONONHUTENIbHBIX Mepax Mo
ynyulleHnto penTuHra Pecny6nvku Y36ekncTaH B exerofiHom otyete BcemupHoro 6aHka n MexayHapoaHoi ¢rHaHcoBoM
Kopropauum “BegeHne 6usHeca”». Joctyn: http://lex.uz/docs/41907142query=%D0%B1%D 1%8E%D0%B4%D0%B6%D0%

B5%D1%82 (nata obpalyeHus: 12.08.2019).

2 BcemmpHbIln 6aHK. PeiTuHr ctpaH. Joctyn: https://russian.doingbusiness.org/ru/rankings?region=europe-and-central-

asia (naTa obpauyeHna 15.08.2019).
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OpuuM n3 HakTOpOB, MOCTY>KVBIINX HOTHATAIO
HO3ULIVIT Y30€KMCTaHa B BBIIIEYKA3aHHOM PeiTUHTe,
ABJIAETCA BCTYIUIeHMe B cuty ¢ 1 suBapa 2019 1. 3ako-
Ha Pecriy6rmiku Ysbekucran «O mepmarnym» (masee -
3aKOH), B KOTOPOM MeIMALA OIpefenieTcs Kak
CIOCO0  yperympoBaHus BO3HMKIIETO CIIOpa IIpK
COZICJICTBUM MEAMATOpa Ha OCHOBE JOOPOBOIBHOTO
cornacusa CTOPOH B LIEJIAX JOCTVIKEHUSA MMM B3an-
MoIpueMIeMoro pemenys’. B crarbe 4 3akoHa Tak-
Ke JIaHO U OIIpefie/ieHNe COIIAIeH Vsl O IPYMEHEHNN
MefMaluy KaK COITIALIEHNSA CTOPOH, 3aK/II04EHHOIO
710 BOHMKHOBEHNA CIIOpa MO0 MOC/Ie ero BO3HMK-
HOBEHIA, 0 HeOOXOIMMOCTY YperyIMpOBaHus Cropa
¢ IpoBefieHNeM NpoLenypbl Meguanunu. B cratbe 16
3aKoHa YKa3aHo, 4TO COI/IallleHye O IIPUMEHEHN Me-
VALY 3aK/TI0YaeTCs B MUCbMEHHON (opMe B BUje
OTrOBOPKI B JIOTOBOPE, KOTOPasi ABJIAETCA COCTABHOI
YacTbIO JIOTOBOPA, MU B BUJIE OT/IEIbHOTO COIVIAlle-
H1A. OHO JJO/DKHO COflepKaTh II0JI0XKEHNE O TOM, YTO
BCE WM ONpeJie/ieHHble CIOpPbl, KOTOPble BOSHUKIIN
VIV MOTYT BOSHUKHYTb MEX[TY CTOPOHAMM, IOJJIeXKAT
paspelLIeHNnIo IyTeM IPOBefieHNA TIPOLefypbl Meu-
auuM. B JaHHOM cOITIAIIEHMM MOTYT COfiepKaThCs
CBeJIEHNA O IIPeIMeTe CIIOpa, O NOPsAIKe IPOBeIeH
HpOLeAYPbI MeAVALVN, 00 YCIOBMAX YYACTHA CTOPOH
B PacXofjaX, CBA3aHHDBIX C € ITPOBEeIeHNEM, O CPOKAX
IpoBefleHNs Impouenypbl Mefyanyu. IIpu aTom cre-
flyeT MMeTb B BUAY, YTO COIVIAIEHMEe O IPYMEHEHNN
MeJMaLy IOfINChIBAETCA TONBKO CTOPOHAMIL.

Ormpepienenne cornanieHns o IPMMEHEHUU Me-
[VALVM CORIEP>KUT B cebe HOPMBI, yKa3bIBAIOLINe,
4TO 3TO MMEHHO COIVIallleHMe CTOPOH [AOGpamcoH
2013:25]. ITo MHeHUIO aBTOPOB, 3TO ABJIAETCA He-
JIOCTaTOYHBIM, T. K. KPOME JIOTOBOPEHHOCTU CTO-
POH JO/DKHBI OBITH MOTYYeHbI COITIACKE MEANaTopa
Ha IIPOBeJeHME [AHHO IPOLERyphl IIPU YYacTUU
MIMEHHO 3TUX CTOPOH [JI paspelleHNs JJAHHOTO BO-
IIPOCa, a TAKXKe €T COoIVIacke Ha MpeJIoKeHHOe BO3-
HarpaxjeHne. B 3Toll cBA3M HamM4ye COIIAILEHN:
MEXJy MeMaToOpOM ¥ CTOPOHAMM CIIOPa IO3BOJIAT
COITIACOBAaTh BCE CYIIECTBEHHbIE YCTIOBMUsA, KOTOPbIE
HEBO3MOYXHO OBbIIO OIpefieNinTh 6e3 ydacTus Mefua-
TOpa, HAIIpUMeP MeCTO IIPOBeJeHNs MeMalLiy, BO3-

HarpaxfieHe Me[YIaTopa ¥ CPOK IPOBEeHA IIpolie-
nypsl Meguaryn [AsapHoa 2015:36].

B mapre 2019 ropa 3akoHoM Pecriy6muku Y36exu-
craH «O BHeceHMN U3MEHEHNI U [OIOHEHNI B He-
KOTOpBIe 3aKOHOJaTe/IbHbIE aKThl Pecrybmuku Y36e-
KVICTaH B CBSI3M C IIPMHATYEM JIOTIOMTHUTETbHBIX Mep
IO YTy4IIEHNIO Ie/IOBOTO K/IMMaTa B CTpaHe»* ObUIn
BHECEHBI MI3MEHEHNS U IOIO/THeHVA U B PAJ HOpMa-
TUBHO-IIPaBOBbIX aKTOB Pecrry6mukn Y36ekucran. B
YaCTHOCTH, B Ipak[JaHCKIIT KOJEKC BHECEHDI M3Me-
HEeHVA KacaTelIbHO OCHOBAHMII /1A IPUOCTAHOBIIE-
HIA TeYEHNUS CPOKA VICKOBOI ITAaBHOCTY, 3aK/TIOUYEHIE
COIVIALIEHVIA O TIPOBEEHNY NPOLeAYPbl MeMAI
TaKoKe OTHECEHO K OJHOMY 113 OCHOBaHMIt. 3aKkoH «O
TpeTeNCKMX Cyfax» ObUI jononHeH cTaTbeit «[Ipume-
HeHVe MefMaliiil B TPeTeICKOM pa3OypaTe/bCcTBe»’.
JlaHHasA CTaThs OTPAXKAET NOPAMOK IIPUMEHEHNA Me-
[Vl B IIPOLiECCe PAaCCMOTPEHMA CIIOpa B TpeTeit-
CKOM pa30MpaTeNbCTBe [0 IPUHATUA TPeTeNCKUM
Cy[lOM pelleHMA. B Hell TakKe yKasblBaeTcsA, 4TO B
C/Ty4ae 3aK/TI0YeHNsA CTOPOHAMI TPeTeliCKoro pasomu-
paTesbcTBa COMIANIEHN O MPOBEIEHNN IIPOLeAYPbI
MeVauyuy TPETENCKMIT CYI BBIHOCUT OIIpefie/ieHNe
00 OT/IOXKEHUM TPeTeiCKOro pa3bmparesbcTBa 10
OKOHYaHIA IPOLeAypbl Memualum. TpeTerickuil cyp,
IpeKpallaeT TpeTelickoe Ppa3OMpaTeNbCcTBO, €CIIN
CTOPOHBI 3aK/TIOUNIN MEJVIATYBHOE COITIAIEHNE.

B IpaxkmaHckuil mpoueccyanbHblil Kofieke Pecry-
6Ky Y30eKIUCTaH TakKe BHECEHbI M3MEHEHs, Ka-
carolyecss OCHOBAHMUII OCTaBJIeHVA 3asABIeHNUA Oe3
PacCMOTPEHN, eC/IY MEK/[Y CTOPOHAMY 3aK/II0YEHO
MepiMaTyBHOe cornamenne. OH Taxke ObUT M3MEHEH
B 4aCTY IIPaBa CTOPOH OKOHYMUTB /IO 3aK/II0YeHMeM
MMPOBOTO COITIALIEHNS Ha /I060it cTagyu cyne6Ho-
ro Ipoliecca WM MeAMATUBHOTO COIIALIEHNA B Cylie
HepBOIl MHCTAHIMM JI0 YAQIeHVA CYfia B OT/E/IbHYIO
(coBemiaTebHY0) KOMHATY LS IPUHATHUSA CYAeOHO-
ro akra. Kpome TOro, MegmaTopbl ObIIV BHECEHBI B
CIIVICOK /LI, KOTOpbIe He MOTYT OBITh OIPOLIEHBI 00
06CTOATENIbCTBAX, CTABIINX VIM VI3BECTHBIMM B CBA3M
C UCIIOTHEHVeM OO0SA3aHHOCTell IpefiCTaBUTeNs, 3a-
IMTHYKA WM afBoKata’. JInuo, yyacTBoBaBllee B
HpoLieAype MeVallu B Ka4yecTBe MeAMaTopa B CBA3N

3 Cm.: 3aKkoH Pecny6nuku Y36ekuctad No 3PY-482 ot 3 mionsa 2018 r. «O meguaumm». JocTyn: http://lex.uz/ docs/3805229

(naTa obpalyeHus: 12.08.2019).

4 Cm.: 3akoH Pecny6nukn Y36eknctaH «O BHECEHUUN M3MEHEHUI 1 JOMOJIHEHU/ B HEKOTOPble 3aKOHOHAATEsNbHble aKTbl
Pecny6nuvku Y36eKncTaH B CBA3W C NPUHATUEM JOMOJIHUTESNIbHBIX Mep MO YyULleHIo AeIOBOro KinmMaTa B cTpaHe». [locTyn:

https://lex.uz/ru/docs/4249870 (nata obpawieHus: 12.08.2019).

5 Cm.: 3akoH Pecny6nukm Y36ekuctaH «O TpeTenckmx cypax». Joctyn: https://lex.uz/ru/docs/1072094 (nata obpalyeHus:

12.08.2019).

¢ B cBoux pabotax P. Bapyx byw, [l. ®ongxep, E. ViBaHoBa 1 M. Boliko Takxe mM3yyanu JaHHbIA BONPOC U BbICTyNanu ¢
NpeasioKeHNeM BKIIOUYNTb MEANATOPOB B CMMCOK L, KOTOPble He MOryT 6biTb onpolueHbl 06 06CToATENbCTBAX, CTaBLLNX
MIM M3BECTHbIMU B CBA3M C UCMOSIHeHeM obs3aHHocTel. [Byw, Gongxep 2007: 86; iBaHoBa 2003: 58, Boiiko 1 ap. 2011: 287].
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C TeM >Ke CIIOPOM, 3a MICK/IIOUEHNEM C/Iydaes, IIpef-
YCMOTPEHHBIX 3aKOHOJIATE/IbCTBOM, 1 000I0JHOTO CO-
I7IacKA Ha €ro y4acTye, OTHECEHO K KaTeropuy JInii,
KOTOpBIe He MOTYT OBbITb IIPEICTaBUTE/LAIMU B CYJe.
Kpome Toro, 6bu1 ompepienieH mepyoy, Ha KOTOPBII
IPYOCTAHAB/IMBAETCA IPOM3BOJCTBO II0 JETy: OHO
JIO/DKHO OBITH IPUOCTAHOB/IEHO /IO OKOHYAHNA IIPO-
Iefypbl MeIVALNM, HO He 60jIee IeCTUAECATY JHEl .

Cratba 10 [paxxaaHCKO-IIPOIIeCCYaTbHOIO KOfIeK-
ca ObUTa JJONOTHEHA OCHOBAHMAMM I OCTABJICHMA
3aAB/IeHNA 6e3 pacCMOTPEHNS, COINACHO KOTOPBIM
CyJi OCTaBJIAeT 3asABJIeHMe 0e3 pacCMOTPEHNH, eCln
VICTIIOM He COOMIOfieH MOPSAJOK YperyImMpoBaHysA
CIIopa ¢ IpoBefieHeM IIPOLeypbl MeAualum ¢ OT-
BETYMKOM, KOI7Ia 3TO IPEeJyCMOTPEHO 3aKOHOM [
JlaHHOJ! KaTeropyuiu CIopoB M forosopom. Kpome
TOT'0, €C/IJ1 CTOPOHBI, 3aBUBIIIE X0OJATalICTBO O IIPO-
BeJleHIY IIPOLe/lyPbl MeMalLuy, 110 MICTeYeHUN CPO-
Ka ee TIPOBefieHN A He ABWINCH Ha 3acefjaHue cyfa 6e3
YBOKUTEIbHBIX IPUYMH U MK CTOPOHAMH 3aKIII0-
4eHO MeJMaTHBHOE COITIAILEHMe, 3asB/IeHNe TaKXkKe
MOXeT OBbITb OCTaB/IEHO 0e3 pacCMOTpeHMs®.

I'maBa 17 Ipak[jaHCKO-IIPOLLECCYabHOIO KOMIEK-
ca «MupoBoe coranienye» Oblia epeyMeHOBaHa B
«[ITpumupurenpuble npouenypbl». Crarba 166 «3a-
K/IIOYEHIE MUPOBOTO COITIALIEHNA» OblIa M3/I0XKeHa
B HOBOIl pelaKLNU, B KOTOPOJ IIOMMMO MMPOBOLO
COITIAllIeH)sA YYUTBIBAETCA U MeMaTHBHOE COIalle-
Hye. B uucie ocHOBaHMIT I/ BO3BparTa 3asAB/IEHNA
YKa3aHO YCJIOBMe, KOIJ]d MCTel|, He IPefCTaBuiI JI0-
KYMEHTBI, TIOTBEP)KAAIoIIe COOMofieHNe TOpsAKa
YPeryIMpoBaHysA CIopa ¢ IPOBeeHMeM TIPOLieypbl
MeJMaliyi C OTBETYMKOM, €C/IU 3TO MPEJyCMOTPEHO
3aKOHOM JIJIA1 JAHHOI KaTeropiuy CIIOpoB U/ JJOTOBO-
poM. OcHOBaHMeM [/ OTKa3a UCTIA OT 3asB/I€HHbIX
TpeOOBaHMII TAKOKe ABIACTCA MENVATMBHOE COIVIA-
IIeH1I€e, OHO IIPEICTAB/IAETCA CY[Y B BUJIE OT/IE/IbHOTO
JIOKYMEHTa, KOTOPbIil IPMOOIAETCS K [Ny, 3TO YKa-
3BIBAETCs B IPOTOKOJIE Cy/ieOHOTO 3acefaHms’.

OKOHOMMYECKMil IIpoleccyanbHblil Kofiekc Pe-
cry6/mky Y36eK1cTaH npeTeprien psj M3MeHEeHUI 1

JIOTIOJTHEHUIA, COITIACHO KOTOPBIM IPeCTaBUTELAMY
B CyJie He MOTYT OBITb JIMIIA, Y4aCTBOBABIINE B IIPO-
BeJleHNY HPOLEfypbl MeMallMy B KadyecTBe Mefu-
aTtopa B CBSA3Y C TeM JKe CIIOPOM, 33 MICK/IIOYeHUeM
CIy4aeB, NPeJyCMOTPEHHBIX 3aKOHOJIATE/NIbCTBOM, U
00OIO[IHOTO COITIACKSA HA UX Y4acTHe; IPOM3BOLICTBO
0 flefly IPUOCTaHABIMBAETCA N0 OKOHYAHMA IIPO-
BEJICHNUSA IPOLeAypPbl MefyaLyy, HO He Gonee yeM
Ha mecTbiecAT AHeil. Cyl ocTaBsAeT 3asgBieHne 6e3
PacCMOTPEHNS, eC/IN VICTIIOM He COO/IoNeH MOPsIoK
YPeryIMpoBaHysA CIopa C IPOBeeHNeM TIPOLieypbl
MeJMalMy C OTBETYMKOM, KOI7}a 3TO IIPEJyCMOTPEHO
3aKOHOM [IJI IAHHOJ KaTeropuy CIiOpoB WM JJOro-
BOPOM; €C/IY CTOPOHBI, 3asABMBLINE XOJATAICTBO O
IpOBeeHNY TIPOLeAypbl MeMALM, 110 UCTeYEeHUN
CpOKa ee IIPOBEfIeHNs He ABMINCh Ha 3acefjaHle Cyfia
0€3 yBXUTE/IbHbIX IIPUYNH; €C/IY MEX/Y CTOPOHAMM
3aK/II04€HO MeIMATMBHOE COITIAIIEHIE.

I'maBa 16 «MupoBoe cornaiuenye» nepeMeHoBaHa
B «[Ipumupurenbuble mpouenypbl». Crates 131 «3a-
K/II0YeH)€ MMPOBOTO COITIALIEHVA» IleperMEeHOBaHa
B «3aK/II0YeHMe MMPOBOTO COITIALIEHUA MU Mefua-
TUBHOT'O COIJIALIEHMA», B Hell IIOMMMO MVPOBOIO CO-
IJIAIIEHNA YYUTBIBAETCA Y MEIMATUBHOE COIVIAILIEHME.
OpHMM 13 0OCHOBaHMIA 11 BO3BPaTa 3asB/IeHNA YKa3a-
HO yC/IOBMe, KO/} MICTeL] He IIPEfICTABI/I JOKYMEHTBI,
HOATBEPIKAAMOIIIe COOMOIeH e TIOPSIKA YPerympo-
BaHA CIIOpa ¢ IIPOBeeHMeM TIPOLIEIyPbl MefMaLN C
OTBETYMKOM, €C/IY 3TO IPENYCMOTPEHO 3aKOHOM JIJL
JIAHHOJ KaTeropui CIIOPOB VIV IOTOBOPOM'.

Takum obpasoM, B 4eTbIpe KopieKca U 3aKoH «O
TPETEeiCKUX Cyfax» ObUIM BHECEHBI M3MEHEHVA M1
JIONIOJIHEHUSA 110 YPETYIMPOBAHNUIO CIIOPOB IOCPeS-
CTBOM MeJMallMN.

Taxoxe HEOOXOVIMO OTMETUTD U3MEHEHVIA, IPef-
ycmotpensble  Ilocranosnennem IlpesmpenTa Pe-
ciy6mkn Ysbekucran «O Mepax IO fajlbHeiieMy
HOBBIIIEHNIO 3PPEKTUBHOCTY VCIIONHEHNs Cyfe0-
HBIX aKTOB U aKTOB MHBIX OpraHos» Ne IIT1-4236 or
12.03.2019". CornacHo pmanHomy IlocraHoBneHNIO
OCYILIeCTB/IEHMe TPOLEfyPbl Mefyanuy B IIpolec-

Moscow Journal of International Law

7 CMm.: 3akoH Pecnybnukun Y36eknctaH «O BHECEHUM M3MEHEHWUIA 1 AOTONIHEHNIA B HEKOTOPbIE 3aKOHOAATENbHbIE aKTbl
Pecny6nuvku Y36eKncTaH B CBs3Y C NPUHATUEM JOMOJIHUTESIbHBIX MepP MO YyULIeHWI0o AeIOBOrO KMMaTa B CTpaHey. [locTyn:
https://lex.uz/ru/docs/4249870 (naTa obpaieHus: 12.08.2019).

& X. becemep B cBoeit MoHorpadun «Megmnaums. MocpeaHMUECTBO B KOHGIMKTax» TakKe AOBONbHO NMOAPOOHO pacKpbin
BOMpPOC 06 OCTaBneHUN 3asABNeHNA 6e3 pacCMOTPEHNA B Clyyae NprMeHeHusa npoueaypbl meauauuv [becemep 2004:75].

° TpaaaHCKuiA NpoLeccyanbHbI Kopekc Pecny6nvkm Y36ekncTaH. Joctyn: https://lex.uz/docs/3517334 (nata obpalyeHus:
22.08.2019).

19 SKoOHOMMYECKUA NpoLeccyanbHbli Kogeke Pecnybonukn YsbekuctaH. [Joctyn: https://lex.uz/docs/3523895 (pata
obpalyeHus: 22.08.2019).

" MocTaHoBneHue Mpe3ugeHta Pecnybnukm Y36ekuctan NO MM-4236 ot 12 mapta 2019 r. «O mepax no fanbHeremy
MOBbILIEHUIO SPHEKTUBHOCTY UCTONTHEHWSA CyAe6HbIX aKTOB U aKTOB MHbIX OpraHoB». locTyn: https://lex.uz/ru/docs/4236724
(naTta obpatleHus: 22.08.2019).
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ce IPUHYANUTENbHOTO MCIIONHEHNA Cy[eOHBIX aKTOB
U aKTOB VIHBIX OPraHOB sABJIA€TCSA OCHOBaHUEM [
IPYOCTAHOBJ/IEHN UCTIONTHUTETLHOTO IIPOU3BOJICTBA
IO 3aABJICHNMIO B3bICKATe/sA Ha CPOK He Ooree IAT-
Hajuartu pHel. HemocTmkeHue MeXOy CTOpOHaMM
CcoITIallleHNsA KacaTe/IbHO IpefiMeTa MCIIONHEeH!s, OT-
Ka3 OJJHOIl U3 CTOPOH IIPOJO/DKATh MEeJMALMIO V/IN
UICTeYEHNE CPOKA €€ OCYILECTB/IEHNUS ABJIAITCA OC-
HOBAaHVAMM I BO30OHOBJIEHVS UCIIOMHUTEIBHOTO
IIPOU3BOJICTBA, IIPM 3TOM IIOBTOPHOE OCYLIECTBIe-
Hyie IPOLIeyPbl MeAMALN He JOIycKaeTcs' .

AKT mpefycMaTpuBaeT, 4TO B ClIydae odopmie-
HUA MEXJy CTOPOHaMM COITIAIIEHM:A KacaTe/lbHO
npefiMeTa JCIIONHEHNA 110 MTOTaM OCYILeCTBICHM:
HPOLeAYPbI MeAMALIY Ha T0OOM 3Talle MCIIONMHeHVA
TOCY[APCTBEHHDBIl MCIIOMHUTENb IIPeKpalliaeT Jc-
HOJTHUTE/IbHOE ITPOU3BOJICTBO, U 3allpelljaeT BMella-
TE/IbCTBO TOCY/IJApPCTBEHHOTO UCIIOTHUTENA U IPYTUX
IpeJCTaBUTeNell TOCYJapCTBEHHbIX OPIaHOB B IIPO-
IIecC OCYIeCTBIeH A IPOLIeyPbI Meyarym'.

B cBAsu ¢ aTMM IpefycMaTpuBaeTcs BHECTH U3-
MeHEHM: U IONO/IHEHNUA B HEKOTOPbIE CTaTby 3aKOHA
«O0 ycrIoTHeHNM CyieOHBIX aKTOB U aKTOB MHBIX Op-
raHOB»'*, B 4aCTHOCTU B cTaThio 37 «OCHOBaHMSA IIpe-
KpallieH)s MCIIONHUTEIbHOTO IIPou3BoyiCcTBa. Taroke
paccMaTpuBaeMblil 3aKOH OyfieT JJOIIO/HEH CTaTbell
36 «IIprocTaHOB/IEHNE UCTIOTHUTENBHOTO IIPOU3BOJ-
CTBa BO BpeMs IIPOBefIeHN: TPOLeflypbl MeAMaLAN».
[TogBeprueTcs M3MEHEHUIO 1 BBIIIEYTIOMAHYTHIN 3a-
KoH «O Meguanym» (ct. 3 u cT. 17).

C MOMEeHTa 3aK/IIOYeHUS COIJAllleHMs O IIpHU-
MEHEHMM MeJMallMy CTOPOHBI BCTYNAIT B HOBbIE
IIPaBOOTHOIIEHNS, KOTOpble He SBJIAITCA IIpoliec-
Cya/IbHbIMY, TIOCKOJIBKY B TAaKUX OTHOLIEHUAX CY[,
He BBICTYIAaeT CTOPOHOI. Takue IpaBOOTHOIIEHM:
BO3HUKAIOT B CBA3U C HEOOXONVMOCTBIO IIPOBefie-
HYISI IPOLeNyPhl MEAMALVM C y4acTeM Mefuaropa’’.
CropoHamMu B TaKMX NPAaBOOTHOLIEHMAX SAB/IAKTCA
CTOPOHBI MaTepyaIbHbIX TPAaBOOTHOLIEHNI], IIPY pe-
aIN3aIMy KOTOPBIX BO3HMK KOH(IVMKT, a TAKXe Me-
nuarop. [IpaBooTHOIIEHNA MOTYT BOSHUKATD: MEXIY
CTOPOHOI, 3aABJIAIOLIEN Tpe6OBaHI/IH, U CTOPOHOIA,
BO3pa)Kalollleil IPOTVB 3asAB/IEHHBIX TPeOOBaHMIL;

CTOPOHOJA, 3asABJIAIOLIEN Tpe60BaHI/IH, Y MEIVIATOPOM;
CTOPOHOJ1, BO3paKarollell IIPOTHUB 3asAB/IEHHBIX Tpe-
6oBanmit, 1 MmeguaropoM [Tapanosa 2016:259-264].

Kak u mo6oit anprepHaTMBHBII MEXaHU3M pas-
peutenye criopos (manee - AMPC) menmanys umeer
CBOM JIOCTOMHCTBA M HefocTaTKu. K clnoxHOCTAM,
CYIIeCTBYIOLIMM B MeMALVIM, MOXXHO OTHECTH, KaK
3TO HM OBUIO OBl CTPaHHO, ee FOOPOBONBLHOCTD. [lo-
OpOBONIBHOCTD MEAMATUBHOTO COITIAIIECHNA B CTydae
C HEOOPOCOBECTHBIM NIAPTHEPOM MOXKET HPUBECTI
K ero HeucrnonHeHyo. OHAKO IIPeuMyIIecTB y Me-
[Vl 3HAUNMTENbHO Oonble. OTO MeHbIIVe Bpe-
MEHHBIe 3aTPaThl 110 CPABHEHUIO C CyeOHBIM IIPO-
IIecCOM, TOpasfo MeHbluye (MHAHCOBBIE PACXOMbL.
[Ipouenypa Memvialuy HeNPOJO/DKUTENbHA, IIPK
5TOM COBMECTHO IIPYHATOE PelleHye YIMeeT BhICOKII
ypOBeHb HajiexkHOCTI. KpoMe Toro, KaXkzjas CTOpoHa
MOXET B JII000J1 MOMEHT OTKa3aThCsA OT IPOLeCCa, fia
¥ CTOMMOCTD YC/IYT MefMaTopa HaAMHOTO HIDKe, 4eM
THOIUIMHA B TOCYApPCTBEHHOM cyme. OFHUM M3 Oc-
HOBHBIX IIPEVIMYILECTB MeMaLVN ABIACTCA TO, YTO
OHa IIPOXORUT KOH(QUIeHIManbHo. Menuanusa 1o-
3BOJIIET CTOPOHAM OBITb MCKPEHHMMM U COXPaHSeT
peryTanyio, HuKaKkye myOnmdHble 3alcy IIpy Ipo-
Iefype MLy He IIPeyCMOTPEHBI.

K mpenmyniecTBaM Memuauuy B LIEJIOM MOXHO
OTHecTM: 1) COXpaHeHMe NapTHEPCKUX OTHOLICHMIT
[Kpoymu 2010: 142]; 2) paspelienye criopa rmoKo u ¢
HaVMeHbIIVMY (PMHAHCOBBIMY 3aTpaTaMy; 3) yMeHb-
IIeH)e Harpy3Ku Ha cyaebHyto cucremy [Ppuaman,
Xummernbcraita 2014:46]; 4) cHIDKeHUE YPOBHSA KOp-
pymuym [Mera 2004:52]; 5) KOHTPO/Ib 32 IIPOLIECCOM
neperoBopos [Xeprenp 2007:201]; 6) coxpaneHue
KOH(VIEHIMAIbHOCTY; 7) JOOPOBO/IBHOE VCIIOTHE-
Hue cormawenuil [Mensenes 2017:89]; 8) sxoHoMMIO
BpeMmeHn u pecypcos [Kosau 2013:98].

PasBuTie MHCTUTYTa MeMaluy MMeeT CBOKO
crenndyKy B KaKJJOM OTHEITbHOM TOCYapCcTBe. Yc-
JIOBHO MOXKHO OIIPEJIe/INTh YeThIpe OCHOBHBIE MOJie-
MY MefVIalMi: TIONHOCTBI0 HOOPOBOJIbHAS, HOOPO-
BOJIbHAS CO CTMMY/IAMI ¥ CAHKIMAMY, 00513aTe/IbHOE
HaJTI14yie OTHOV CeCCUM MeVIALIVI 1 TIOTHOCTBIO 0641~
3arenbHasg MemyvauysA. I1oMHOCTBIO JOOPOBONbHAA

2 Bonpocbl OTKasa CTOPOH MPOAOIXKaTb MpoLeaypy Meavauuv, a Takxe A0OPOBONbHOrO WCMOMHEHUA MeANaTVBHOMO
cornawenms 6bn r3yyeHbl B pabote O.B. Annaxsepposa u AJl. KapneHko «Mepuauua — neperoBopbl B CUTyaLum

koHdnukTa» [Annaxepgosa, KapneHko 2010: 52].

3 3. BaTuke B cBOel paboTe «BrosiHe BO3MOXHO, 3Ta UCTOPUA HE MEET K BaM HMKAKOro OTHOLLEHWA. ..» N3y4yas BOMPOCHI
0 NpuropuTeTe HEBMELLATENIbCTBA FOCYAAPCTBEHHbBIX OPraHOB B PaboTy MeAnaTopa 1 NOSIHOM He3aBUCMMOCTY NpoLieaypbl

menuauum [Batuke 2009].

% Cm.: 3aKoH Pecny6nuku Y36ekuctaH «O6 ncnonHeHny CyaebHbIX akToB 1 aKTOB MHbIX opraHoBy. [locTyn: https://www.lex.

uz/mobileact/13896 (naTa obpalyeHus: 12.08.2019).

5 3npok O.H. Meduayus: yuebHoe nocobue. MuHck: Yetbipe yetBepTu. 2018. C. 134,
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MeValus ABIAETCA Haubo/ee pacrpoCTpaHEHHOI
MOJIeIbI0, T. K. OHa COOTBETCTBYET CaMOil CYIIHO-
cru Memyanyu. OHa pacIpocTpaHeHa B TaKMX €B-
pOIIeNiCKUX cTpaHax, Kak ABcTpus, benbrus, Kump,
Scrouns, Ounnanaus, lepmanus, Jlateusd, /Intsa,
JTrokcem6ypr, Hunepnauner, [lopryrams, Pymbinus,
Vcnmanns, HIBenus, Be)II/IK06pI/ITaHI/IH; cpeny CTpaH
CHI benapycs, Ipysns, Kazaxcran, Apmenns, Poc-
cnd, TamxmkucTad, YKpanHa u Y36ekucran npes-
HOWIN TIOMTHOCTBIO JOOpOBOMBHYIO Mepmaipio. He-
KOTOpBIe TOCYAapCTBa MOCUNTANIN LieIecO0OPasHbIM
BBECTJ OIpeJie/IeHHble CAHKIVM 3a HeoOpalleHne K
MeJyaliy Py BOSHVKHOBEHUH CIIOPA, TaKMe Mepbl
OBV IPVMHATBI /I TIOIY/LAPU3ALIY MEVALINN Cpe-
mu Hacenenus. K aromy npubernu Xopsarust, Icro-
Hus, [penns, Benrpusa, Vpnangus, ranmusa, Manbra,
[Tonbura, Cnosakusi, CroBenns, CyuHranyp un Ys6e-
kucraH. CyllecTByIOT CTpaHbl, KOTOpble BHE/IPUIIN
obs3aTeNlbHOe HaNM4Me OfHONM Ceccuy MeRualuy
f10 TIofiauM fiefla B CYJ, 1O OIpefie/IeHHBIM KaTeropu-
AM per, 910 Vitanus, Yexus n Asepbaitpkad. A BOT
Monposa u KHP cnenanu o6s3atenpHbpiM o6paleHe
K IIpolLiefiype MeMaLum 10 MOfA4y B CYJ 110 CIIOpaM €
He6o7b1ION cyMMOIt 1cka (B Monpose, Hanpumep, -
110 10 TBICSY €BPO).

Cpennu rocypnapcts, Ije Megualuus ABAAeTcs Jo-
OpOBOJIBHOL, BbIZIeNseTCs [epMaHus, TaM CYLIeCTBY-
eT 1 cypeOHas Mefyanys, HO He B Toit popMe, KOTO-
pas NpyBbIYHA A/1A unTarend. B Iepmanuu BHegpena
JIOJDKHOCTD  CY[bU-MEINATOpa, 4Ybsl JeATeNbHOCTD
HO/THOCTBIO OIUTaYMBaeTcs rocyfapcrsoM [CemeltHas
¢duHaHcOBas Megyanys ... 2016:121].

Kpome Toro, rocysapcTBoM ¢ 10BO/IbHO PasBUTON
Menuanyeit sBnasgeTcsa Kutail, rme mMegmanns craa
YacTbI0 KyNbTypbl. Ha cerogHAIHNI JeHb TaM JC-
HOTIb3YeTCs Kak CyfieOHas, Tak ¥ BHeCyaeOHas Menu-
alysA I/ paspelleHns OT/ieNbHbIX BUIOB IPaXK/JaH-
CKMX, a[MVHMCTPATVBHbBIX ¥ KOMMEPYECKMX CIIOPOB
[Craccop, Panponsd 2017: 125].

OnHyuM 13 MUPOBBIX LIEHTPOB MeMALIUN SABJIAET-
ca Cunranyp. B 2010 ropy rocymapcTBeHHBIE CYAbI
BBeNM TpaBuiIo ucnonbzosanusa AMPC npu nopa-
ye 3asB/IeHNs B rpakgaHckue cynsl [IIyn 2012:154;
Cran6epr, JIaB 2014:99]. Takum o6pasom, B Cunra-
nype QYHKIMOHMpYeT U CyhebOHas, ¥ BHecyfeOHas
mepyanyA. [Ipy aTom camo rocygapcTso crajo Jio-
KOMOTUBOM Ji1s1 TIPOJBIKEHNS YACTHOI MeIMali,
cosgas lleHTp Memmanuy B BUJEe HEKOMMEPYECKOI
opraHmMsauyy mpu AkajieMuy npasa.

Kasaxcran Taxke OTHOCMTCA K YMCIY CTPaH C
HOTHOCTBIO HOOpPOBONBbHOM Mepmaiyeir. OfHaKo B
2011 ropy Tam 6pu1 IpuHAT 3akoH «O Memuanum»,
COITIACHO KOTOpoMY B KasaxcTaHe cyIjecTByeT Kak
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cynebHas, Tak u yacTHas Mepmanys. Cdepoit npu-
MeHeHVsI MYl SIB/IIIOTCS CIIOPbI (KOHQIMKTDI),
BO3HUKAIOIIME 13 TPaXAAHCKNX, TPYHOBBIX, CeMeil-
HBIX ¥ MHBIX IIPAaBOOTHOIIEHWII C ydacTyieM (pusnu-
YecKMX 1 (W) I0pUAMIecKIX JILL, @ TAKXKe paccMa-
TpUBaeMble B XOJie YTOJIOBHOIO CYHOIPOM3BOJCTBA
IO Jle/IaM O TIPeCTYIUIeHNsIX HeOOMBIION U CpefHet
TSKECTH, 00 YTOZIOBHBIX IPOCTYIIKAX, a TAKXKe OTHO-
IIEHVS, BO3HMKAIOIIVE NPV VCIIOMHEHNI VCIIONHMU-
Te/IbHOTO IIPOU3BOJCTBA.

B Pecniybrmke Ys6exncran B oTimdme or Ka-
3aXCTaHa, HO IOJXOOHO OONBIINMHCTBY TOCYHApPCTB B
MUpe MeValys MPYMEHATCA TONbKO IIPY paspelte-
HIY TPaXXIAaHCKO-NIPaBOBbIX criopoB. CynebHas Me-
[Manys B Y30eKUCTaHe OTCYTCTBYeT, OHAKO CY/b
VIMEIOT IIPaBO PEKOMEH/I0BaTh CTOPOHAM OOpalleHne
K MeJMalny, VICIIOJTHEHNe )K€ MeMaTVBHOTO COIVIa-
ILIEHV AB/IACTCA JOOPOBOIBHBIM.

3. 3akmroueHne

J3y4uB TeKylee COCTOSHUE MHCTUTYTA Mefyia-
iy B Pecriy6ruke Y36ekucTaH, a Takke HaWIydIme
HPaKTUKN 3apYyOEXHBIX CTPaH, MOXHO CHENMATh Clle-
JiyIoLIVie BBIBOJIBL.

1. Mennanusa MMeeT BaKHOEe 3HAYeHUe A
paspelIeHys rpaIaHCKO-IIPaBOBbIX CIIOPOB. B cBs-
31 C 9TUM JJIA pasBuTuA Memyaiym B Pecry6mmke
Y36exncTaH HeOOXOfMMO BBIPAOOTATh CTPATEIrNIO
IO Pa3BUTHIO U IIPOABIDKEHNIO MEMALVN,  IMEHHO
HPUHATD MepBI II0 0CBEIOM/IEHNIO 001IeCTBa O MefIN-
ALy

2.  HeobxomyMo BHECTM U3MEHEHUA B 3aKOHO-
marenbcTBO Pecniyonmuky Y3bekncraH, ykasas, 4TO
BCE CIIOPBI, YYaCTHMKAMM KOTOPBIX ABJIAIOTCA Opra-
HM3AIMY C TOCYAAPCTBEHHOI 0TI, JO/DKHBI 00513a-
TENbHO MPONTH Ipouenypy Meanauyu. JJaHHOe I10-
JIO>KEeHNE TIOMOXKET CYLIECTBEHHO MOBBICUTD CTAaTyC
MeIVallM 11 TIOMY/IAPU3UPOBATD €€ CPey IIpefIpH-
HUMATENeN.

3. OCHOBBIBasICb Ha HOJOXUTEIHHOM OIIbITE
Tepmannn, Kuras, Cunramnypa, Mranmuu u Cnosaxun,
MOXXHO OTMETUTD, YTO HAJIN4Me B CTPaHe KaK BHe-
CyfieOHOIT, TaK M BHYTPUCYZeOHOM Mefyanmyl 3Ha-
YUTETBHO YMEHbIIAET 3arPy)KEHHOCTD CYJOB, YTO B
pesy/bTaTe NIPUBOAMT K HOBBILIEHNIO Ka4ecTBa pac-
cMoTpeHus fgen B cymax [Kappomr, Maxn 2012:23].
Kpowme Toro, Meyanys 3Ha4nTeNTbHO COKpAIIlaeT Bpe-
MeHHBIe ¥ (PMHAHCOBBIE 3aTPaThl CTOPOH. B HekoTo-
PBIX 3apyOEKHBIX CTPaHAX CYILIECTBYeT IIONTOKUTENb-
Has IIPaKTHKa, KOIJa Cyfbl JO/DKHBI pacCMaTpyBaTh
BOIIPOC O BBefeHMM 00513aTeNbHBIX NH(OPMALVIOH-
HBIX Me[JVATVMBHBIX CIyIIAHNI 1O 3apaHee OIpefie-
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JIEHHO}1 KaTeropyui CIOpPOB, B KOTOPBIX CTOPOHBI U
UX a/IBOKAaThl He JOCTUI/IN coraienus. Kaxpoe cy-
ne6HOe 3acefjaHue 1O OIpPee/IeHHbIM BUfjaM CIIOPOB
HAUMHAETCA ¢ MEMATUBHOI 4acTy, M CTOPOHBI, BHE
3aBJMICYMOCTY OT UX JK€/IaHMA, YIaCTBYIOT B I1€pBOI
ceccuu, TIpY 9TOM IIPOJI0JDKEHNE TIPOLIeAypbl Meya-
LMY 3aBUCUT OT X >KeaHusA. Takoro popa mpakTuka
IYCTb IPUHYAUTENIbHO, HO 3HAKOMUT CTOPOHBI C JC-
I0/Ib30BaHNEM a/IbTePHATUBHBIX METOJJOB paspelle-
HIA CIIOPOB.

4. Heo6xonumo BHeSpUTH AUCLUIUINHY «Me-
[Vanysi» B Y4eOHbII MIPOLIECC BCEX CPENHMX CIeLN-
QTbHBIX ¥ BBICIIMX Y4eOHBIX 3aBeJeHMII CTPaHbI C
IOPUAMYECKVM M COLMA/IbHbIM HallpaB/IeHMEeM, 4TO-
OBl TOTOBUTD KaJpbl ¢ HEOOXOAMMBIM 6arakoM 3Ha-
HUI 1A npoBefieHna Menmanyu. Crarba 18 3akoHa
«O Menmanum» IJIACKUT, YTO B C/Tydae BO3SHMKHOBEHM:
CIIOpa C Y4YacTHeM TOCY[APCTBEHHOTO OpraHa Io-
CYZIAPCTBEHHBIM OPTaHOM JIO/DKHBI OBITb IPUHATBI
Mepbl 110 TpuMeHeHnto Mepmauun. ITockombky mc-
HOHeHVe 3aKoHa OyfieT OCYIeCTB/IATLCA VIMEHHO
TOCY/IAPCTBEHHBIMM CTY)KalLVMIY, TakxKe HeoOXOomm-
MO 03HAKOMUTb BCe FOCY/JAPCTBEHHDIE OPI'aHbI C 0CO-
OEHHOCTAMM IIPOLIEAYPBI MeVIALIIN.

5. Kak mssectHoO, cormacHo IIporpamme mog-
TOTOBKM MEMMATOPOB, yTBep>KieHHON IIpukasom
MuHMCTpa ocTuumy oT 31 AauBapsa 2019 . Ne 54-mx,
HOITOTOBKA MEIMATOPOB BEfIeTCSA Ha OCHOBe 6a3o-
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BOTO Kypca, a TakKe Tpex CIelMaTn3upOBAHHBIX
KYPCoB: «Mefmaiyst Ipu paspeLIeHny IPaXaHCKo-
IPaBOBBIX CIIOPOB», «Menuauus Ipu pasperieHn
TPYHOBBIX CIIOPOB» U «Meualyis Ipy paspereHnn
CeMeiHBIX CropoB». IIpencTaBisercs Lenecoobpas-
HBIM 7106aBUTb Kypc «OCOOEHHOCTH IpUMEeHEeHMNs
MefjMalyl B KOMMEPYECKIX CIopax» KaK OTfe/IbHOe
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