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MeKIYHAPOIHOI0
npaBa

LIEAW U 3AJIAYM

MockoBcKuin XKYpHan mexayHapoAHOro npasa ABAAETCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, 0TKprTOI7I ANA Ppa3NIyHbIX TOYEK 3peHnA Mo BONpPOCam TOJIKOBAaHUA 1N

NPUMEHEHUA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HavuesieH Ha KoHCconuaaumo TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NpeaCTaBIALWNX pOCCMﬁCKyD

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npasa B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIM Ha MeXIyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeNCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

BbUIEMKAHWH Anekcanap Hukonaesuy

3acnyeHHbl topucT Poccuiickon Oepepaumy, [LOKTOP PULNYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npasa,
MOCKOBCKMIN roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

MNBAHOB AmuTpuin Bhapumnposuy

(nepBblil 3amecTUTeNb) KaHANAAT IDPUANYECKNX HaYK, JOLIEHT,

LoUeHT Kadefpbl MeXAYHAapPOAHOro nNpaBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

TY3MYXAMEOB baxtuap Pancosuyu

3acnyxeHHbi opucT Poccuitckon Oepepaumnn, KaHAUAAT IOPUANYECKIX HayK,
BeAYyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

ABALUMNA3E Acnan XyceliHoBNY
3acnyeHHbli topucT Poccuiickon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kadpeapoi MexxayHapoaHoro npaea, Poccnincknin

YHUBepcuTeT ApY6bl HapopoB (Mockaa, Pocculickas ®edepayus)
BATNEP Yunbam

[IOKTOP NpaBa, 3acnyeHHbI npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

BEPKMAH lMon

npodeccop, LLikona npasa u nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

BOPUNCOB Anekcein Hukonaesny

KaHAMAAT NONUTUYECKNX HayK, 3aBedytowmii kapeppoi OHECKO,
MOCKOBCKMIN roCcyapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

BEPEVHA Jlapuca BnagucnaBoBHa

KaHAWAAT PUONYECKUX HAaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
EFOPOB Ceprein AnekceeBuny

LOKTOP 0pUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXAyHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

MBAHYAK AHHa MiBaHOBHa

[IOKTOP I0pVANYECKIX HayK, Mpodeccop,

npodeccop Kapeapbl MeXxAYHaPOJHOIO YaCTHOMO

1 rpaxgaHckoro npaesa um. C.H. Jle6epeBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

KAPTALLUKWH Bnapgumup AnekceeBuy

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

TOPKYHOB AHaTtonuih Bacunbesuny

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIMTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCyjapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

AKYEB Hukonai Unbny

[IOKTOP I0pUANYECKMX HayK, npodeccop, AKaieMys rocyjapCTBEHHOrO
ynpasnenus npu MNpe3vaente Pecny6nukn Kasaxcran (Acmana, Kazaxcman)
AJINMOB Kapgbip 3axugosuy

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, 3aBeayolnii kadbeapoi
MeXayHapoAHoro npaea, HauvoHanbHbIn yHUBepcuTeT Y36eKkucTaHa
(TawkeHm, Y36ekucma)

BEVLLEMBUEB 3cenryn XXymaluesnu

[LOKTOP I0pUANYECKIX HayK, Tpodeccop, Kbiprbi3cKuii HaLMoHanbHbIn
yHuBepcuTeT um. Kycyna banacarbiHa (buwkek, Kbipabisacman)
BUPIOKOB Muxaun Muxamnnosuy

LIOKTOP I0pUANYECKMX HayK, npodeccop, npodeccop Kadeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHunn (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
WUBAHEHKO Butanuit CemeHoBUY

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

KOJIOCOBA CeeTtnaHa lOpbeBHa

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLectBeHHoe 0bbefuHeHre «MocKkoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbix Cun» (Mockea, Poccutickas ®edepayus)

KYNEBAKUH Bauyecnas Hukonaesny

KaHAVAAT PUANYECKIX HayK, AOLIEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)
MYPAHOB Anekcangp Uropesuy

KaHAMAAT PUANYECKNX HayK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOro 1 rpaxxaaHckoro npasa um. C.H. Jlebeaesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

NMABJIOBA Jliogmuna BacunbeBHa

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXAyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
PAXKABOB Cantym6ap AgnHaeBuy

[IOKTOP I0pPUANYECKIX HAYK, 3aBefyoL il OTAENOM MEXAYHAapOAHOTO NpaBa,
NHcTtutyT dunocodun, nonutonorum n npasa um. A.M. baxosaganHosa
Akagemun Hayk Pecny6nvku TagkukncTaH (Jywarbe, Taoxukucmax)
CABACbKOB NaBen Bacunbesny

KaHAMAAT PUANYECKUX HayK, CTapLUMNIA HAYYHbIN COTPYAHUK, MOCKOBCKMIA
rocyflapCTBEHHbIN MHCTUTYT MEXAYHaPOAHbIX OTHOLWWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

CANAOB Akmanb XonmaTtoBuY4

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, AmpekTop, MHCTUTYT
(HaumnoHanbHbI LeHTp) No npaBam yenoseka Pecny6nunkm Y3bekncraH
(TawkeHm, Y36ekucma)



KOCTUH Anekcein AnekcaHapoBMNY

KaHAMAAT lopUaNYecKUX HayK, npodeccop, 3aBefytowmnii kKadeapon
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YuusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
KOT/NIAPOB BaH MiBaHOBMNY

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

KYPAIOKOB NeHHaguin UpnHapxoBuy

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npaea, KazaHckuii (MpuBosmKcKuin)
denepanbHbin yHuBepcuTeT (KazaHs, Poccutickas ®edepayus)

JIABUH OAmutpuin KOHCTaHTUHOBUY

NOKTOP IOPUAMNYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTO NpaBa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHaPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
JIA3YTUH JleB AnekcaHgpoBuY

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYHapOAHOro 1 eBPONencKoro npaea, YpanbCkuii rocyfapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
JIAXOB EBrexnuin Fpuropbesuny

[IOKTOP toprANYEeCcKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeXlyHapOoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

MOWCEEB Anekcein AnekcaHgpoBuY

DOKTOP OPUANYECKUX HaYK, BULle-Npe3naeHT, Poccuiickas accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)
MOHACTbIPCKUM 10puia dayapaosuy

KaHAupaT pranYecknx Hayk, napTHep, lopuanyeckas upma
«MoHacTbIpcKkuit, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

MIOJUTEPCOH PeiiH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TaniuH, ScmoHus)

MAJIKCOO Nlaypu

npodeccop mMexayHapoAHOro npaea, YHuBepcuteT r. Tapty

(TannuHH, cmorus)

HE®ELOB Bopuc UsaHoBNy

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMIN roCcyAapCTBEHHbIN MHCTUTYT MeXAYHapPOAHbIX
oTHolweHwu (YHnsepcnteT) ML Poccun (Mockea, Poccutickas ®edepayus)
MOTbE Tum

[OKTOp NpaBa, NpuralleHHbI npodpeccop,

MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPOHbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

XJIECTOB Oner Hukonaesnu

3acnyeHHbl topucT Poccuiickon Oefepaumm, KaHAUAAT IOPUANYECKNX HayK,
npodeccop, npodpeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,
[unnomatnyeckan akagemua MU Poccun (Mockea, Poccutickas ®edepayus)
LUYMWNOB Bnagumup Muxainosuy

[OKTOP 0PUANYECKUX HayK, Npodeccop, 3aBeaytoLLmnii Kadeapoii MexayHa-
popHoro npasa, Bcepoccuiickas akagemvia BHELHEN TOProBn
MuHUCTepcTBa SKOHOMUYECKOro pa3suTuAa Poccunn

(Mockea, Poccutickas ®edepayus)

9HTUH Mapk JibBOBUMY

[IOKTOP toprANYECKNX HayK, Npodeccop, 3aBeayloLnin Kadpegpon
eBponenckoro npaea, MOCKOBCKMI rOCYAaPCTBEHHbIN UHCTUTYT
MeXayHapoAHbIX oTHoLweHu (YHuepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb

E®OUMOBA AHHa iBaHOBHa

Ph.D. (nonnTnyeckne Hayku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HauwroHanbHbIN nccnefoBaTenbCckuii yHusepcuTeT «Bbicluas Wwkona
3KOHOMUKM» (Mockaa, Poccutickas ®edepayus)

CAPCEMBAEB MapaTt AnpaHroposuy

[IOKTOP lopUANYECKUX Hayk, npodeccop, LieHTpanbHaa n3bmpatenbHas Ko-
muccua Pecnybnmkm KasaxctaH (Acmara, Kasaxcman)

CA®APOB Husamun A6aynna orny

JIOKTOP I0pVANYECKIMX HayK, 3aBefyioLnii OTAENOM aAMUHUCTPATUBHOIO U
BOEHHOro 3aKoHofaTenbcTa, Annapat Munnu Megxxnuca (MapnamexTa)
AzepbarngKaHckor pecnybnukm (baky, Azep6atioxat)

TUMYEHKO JleoHug Amutpuesuny

JIOKTOP I0PUANYECKUX HayK, Npodeccop Kadeapbl MeXAyHapOAHOTO NpaBa,
HauunoHanbHbI yHMBepcuTeT [ocyAapCTBEHHO HAaNOroBoM CyK6bl YKpanHbl
(Kues, YkpauHa)

TOJICTONMATEHKO FenHaguii MetpoBuy

JIOKTOP I0PUANYECKUX HayK, Npodeccop, AeKaH MeXayHapOAHO-NPaBOBOro
dakynbTeTa, MOCKOBCKIIA FOCYapPCTBEHHDIA MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHwuit (YHuBepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
TPEBKOB AHnapeii ApamoBuy

3acnyxeHHbin topuct CCCP, KaHAMAAT IPUANYECKNX HayK, MpefceaaTenb,
MexxpayHapogHbiii coto3 lopucTtos (Mockea, Poccutickas ®edepayus)
YCTUHOB Bnagumup BacunbeBuy

3acnyeHHbIl opuct Poccuiickon OeaepaLmnu, LOKTOP I0PUANYECKNX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
l0xHoM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepauus)
XAUTOB Mypap OBesrenbpbleBuy

[IOKTOP I0prANYECcKrX HayK, npodeccop, npodeccop kapeapbl
KOHCTUTYLIMOHHOTO NpaBga, TypKMeHCKI/IPI FOCyﬂapCTBeHHblﬂl YHuBepcnTeT
M. Maxtymkynu (Awixa6ao, TypkmeHus)
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MEXXAOYHAPOOHO-MPABOBAA LUKOJIA
®.®. MAPTEHCA U MUPOBOI
MPABOMOPAAOK XXI BEKA

(K 120-JIETUIO MEPBOW FAATCKOW
MUPHOW KOH®EPEHLIAWN)

BBEJOEHME. B nacmosueii pabome uccnedyomcs
npob6emMbvL COBPEMEHHO20 COCHOIHUS MEHOYHAPOO-
HO020 NpasonopsaoKa 6 KOHMmeKcHe NpueepueHHo-
CMu MexOyHAPOOHO-NPABOBLIM NPUHUUNAM, 34710~
scennoim Ilepeoii [aazckoti mupHoti KoHgpeperyue.
Cmambvs co0epicum ananus cospemeHHblX MeHoy-
HapooHo-npasosvix nooxo0oe Poccuu u CIIA « oc-
HOBHBIM NPOOTIEMAM MEHOYHAPOOHBIX OMHOUIEHUT
u muposozo npasonopsoka XXI e.

MATEPMAJIBI I METOJDI. Mamepuanv: exnto-
4arnm avanu3 mexkcmos xonsenyuil Ilepsoti Iaae-
CKOli MUDPHOU KOH@epeHyuu, Mmeopemu4ecKux u
NPAKMUHECKUX 6160006 MeHOYHAPOOHO-NPABOBOTI
wikonvl O.P. Mapmenca, a maxxe HAy4HbIX, NOJU-
MU4ecKUX U Npasosvlx nyonuKauuii 06 amepuxam-
cKoll 8Hewinell nonumuxe. Vlcnonv3osan cpasHu-
mMesbHbLi N00X00 NPU PACCMOMPEHULU POCCUCKOL U
AMePUKAHCKOLL  MeNO0YyHAPOOHO-NPABOBLIX — 00K-
MPUH U OUNTOMAMUYECKOT NPAKMUKUL.
PE3YJIBTATbI WCCJIEDOBAHUA. Hmozom
PAccMOMmpeHUss NoCMasieHHbIX Npobrem ymeeps-
OeHus npasosblx NPUHUUNOE U HOPM 6 KOHmeKcme
cospemerHoli 8HeuHeti nonumuxu Poccuu u mparic-
amnaHmuueckozo 3anaoa ABNTOMCA 6616006l 00
omxode Hoseliuiell nonumu4eckol dokmpurvl 3a-

6

naoa om mexOyHapoOHO-Npasosvlx OCHOS, 3a0-
HEHHbIX HAYKOT U NPAKMUKOL MeH0yHAPOOHO20
npasa, a makie ezo Kaaccu4eckoi meopueil, cgop-
muposasuieticsa 8 XX 6.

OBCYJXIEHUE U BbIBOJDI. IIpedcmasnsem-
C1, 41O 6bIX00 U3 CTIONUBULE20CA KPUSUCA 6 COBPe-
MEHHOTL cucmeme MeHOyHAPOOHBIX OMHOUIEHUTI
B03MONHO HAUMU, ONUPAACL HA NPeOsIOHeHUS
®.D. Mapmerca, vickasarHbie 60siee Ca siem Ha-
3a0, HO He ympamusuiue aKkmyanvbHOCMU U cezo0-
HA. Peuv 6 nepeywo ouepedv udem o npueepieHHo-
CMu NPUHUUNY BePXOBEHCINEA MENOYHAPOOHO20
npasa Kak eOUHCMBEHHO 6epHOM cnocobe obecneye-
HUS NOPAOKA U CMABUILHOCU 8 MeNOYHAPOOHIX
OMHOUEHUSX.

K/ITIOYEBBIE CJIOBA: mexoyHapooHoe npaso,
muposoti npasonopsioox XXI 6., men0yHapooHo-
npasosas wixona D.D. Mapmerca, npobnema eep-
XO0BEHCM6A NPA6A 6 KOHMeEKC e Peanu3ayuu 6Hel-
Henonumuueckux 0okmpur 3anaoa, CIIA u Poccuu

O OUTUPOBAHMA: Bopoumun E.P. 2019.
MexpyHapopHo-1paBoBasd 1mkona O.O. Maprenca
u Muposoi npasonopsanok XXI Beka (k 120-e-
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INTERNATIONAL LAW SCHOOL OF

F.F. MARTENS AND WORLD LEGAL
ORDER OF THE 21°" CENTURY

(IN COMMEMORATION OF 120 YEARS OF
THE FIRST HAGUE CONFERENCE OF PEACE)

INTRODUCTION. The article focuses on the prob-
lem of modern status of international legal order in
the context of adherence to the international legal
principles, established by the First Hague Conference.
The article includes the analysis of contemporary in-
ternational legal approaches of Russia and the USA to
the main issues of international relations and world
legal order of XXI century.

MATERIALS AND METHODS. The materials in-
clude the analysis of the texts of the conventions of the
First Hague Conference of Peace and theoretical and
practical conclusions of International Law School of
EE Martens, and scientific, political and legal pub-
lications of the US foreign policy. The article uses a
benchmarking approach of Russian and US interna-
tional legal doctrines and diplomatic practice.
RESEARCH RESULTS. As a conclusion of research
of the posed questions of consolidation of legal princi-
ples and norms in the context of contemporary foreign
policy of Russia and transatlantic Western countries
it is suggested that the modern Western political doc-
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trines deviate from the International legal basis, de-
fined by science and practice of international law, and
from it’s classic doctrines formed in the XX century.
DISCUSSION AND CONCLUSIONS. It seems
that the current crisis in the modern system of inter-
national relations can be overcome on the basis of the
proposals considered by EF. Martens more than a
hundred years ago, but not lost their relevance today.
First of all, it is about adherence to the principle of
the supremacy of international law as the only true
way to ensure order and stability in international re-
lations.

KEYWORDS: international law, world legal order
of the XXI century, International Law School of EF.
Martens, rule of law issue in context of realization

of foreign policies doctrines of Western countries, the
USA and Russia

FOR CITATION: Voronin E.R. International Law
School of EE. Martens and World Legal Order of the
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NCTOPUA MEXOYHAPOOHOIO MPABA

E.P. BopoHuH

21* Century (in commemoration of 120 years of the
First Hague Conference of Peace). - Moscow Journal

[TopcTynumm >xe ¢ MUPOM: CKPOEM THEB,
OTcpoueHHbI1 cMUpPEeHbeM MHUMbBIM! —

Bpar nu TOT, KTO BbsABb BpeUT?

Kro He TauTcs, TOT U NpsAYeT HEHABUCTh?

JI1060Bb U3BABUM, — TOT, KTO a/T4€eT, JI'aTh ceOe FOTOB.
Hape>xpa HM3KasA — CroBOpYMBa...

Iyeo Ipoyuii. Adam useHanHoLii'

paBoOBOE y4yeHMe ¥ AUIUIOMATHYecKas MpaK-

tuka @.0. MapTeHca, Hony4uBIINe OTpa-

KeHre B KoHBeHIusx [lepsoit (1899 r.) u
Bropoit (1907 r.) raarckux MMUpPHBIX KOH(epeHIi1,
YTBEPAUIN CPENU YIACTHUKOB MEXKIYHAPOJHBIX OT-
HOIIEHNII TTIOHMMaHMe, YTO HOPMaTUBHOE COfep)Ka-
HJe JOTOBOPHO-IIPAaBOBBIX JOKYMEHTOB (communis
scriptura), 3aK/I04aeMbIX IVBWIM30BAHHBIMU IOCY-
flapcTBaMy, obecIiednBaeT COINACOBAHME VM B3aVIM-
HBIIl y4eT X Hal[MOHATbHBIX MHTepecoB. B mpaxkTu-
4ecKOM CMbIcTe 3Ta (opmyra MapTeHca o3Havana:
«Hu npes pasobieHHOCTH, HU €S NIPeKIOHEeHNs
nepes; pU3NYECKOI0 CUIOK0, HI Vifiest OTIUTUYEeCKOTO
paBHOBeCHs, HJ, HAKOHell, IPYHIUI Hal[MOHA/IbHO-
CTY He MOTYT OBITb IIPU3HAHBI PYKOBOAAIIVIMY Ha-
YajlaM) IIPaBWIBHO YCTPOEHHON MeXIYHapORHON
XusHn. Ee pykoBopsiiee Havano - upesd IIpaBa»
[Maprenc 1895:9, 29]. [IBe raarckue KoH(pepeHIuH,
[0 BbIpakeHMI0 MapTeHca, CTany NepBbIMU U IO-
CTIeTHYMU 3BEHbAMMN «1lelM MeXIYHapOIHBIX IOIIbI-
TOK, IPeATpPUHATHIX... Poccuero [/ ycTaHOB/IeHUA B
MEXX/[YHApOJHBIX OTHOLIEHVAX 0o/lee IpaBUIbHOTO
U pasyMHOro nopspka» [Maprenc 1900:24]. JKus-
HECTOMKOCTb U MHTe//IeKTYalbHas HeysA3BUMOCTDb
IIpaBoBOJ MbICcM pycckoit mkonpl O.P. MapreHca
BO MHOTOM ITpefioNpefealn A0 aMepUKaHCKUX Io-
IBITOK HEepecTpPOUTb MUPOBOI IPAaBONOPAOK BTO-
poit nonoByHbl XX 1 Hayana XXI B. COBpeMEHHYIO
MaTepuajbHYI0 U aKaJeMU4ecKylo (QyHKIVIO MeX-
IYHapOJHOTO IpaBa B PerynMpOBaHUM «IIPefe/ioB
CBOOOMIBI IEVICTBUII KXKIOTO TOCYAAPCTBa» 1 MONCK
«00111el1 ITOYBBI J/IS1 Pa3BUTHSA Pa3INYHbIX IHTEPECOB
rocyfapct» [Maprenc 1879:33]. Pesynbrarnr Ilep-
BoI1 [aarckoit KoH(pepeHIMI OTpaskajy CYLIeCTBO Iy-
MaHMTAPHOII JOKTpMHBI MapTeHca, MCXOnMBLIEN 13
yOeX/ieHN S, YTO IMEHHO «Ha 9TOJl C1/Ie COeVIHeHVIS

' Mepesog l0.A. WnyanvHa (1988 r.).

of International Law. 2019. No. 2. P. 6-15.
DOI: 10.24833/0869-0049-2019-2-6-15

U IPUMMPEHNA IPOTUBOIIOTIOKHBIX MHTEPECOB 3VDK-
JeTCA BCA €BpOIlelicKad nuBumsanus. B aroi npee
B3aMIMHOII IyXOBHOII 3aBUCUMOCTY ¥ B 3TOM II03Ha-
HUM HEJOCTYDKUMOCTY CBOMX MHIVMBUAYa/TbHBIX CUIT
3aKJII0YAETCA 3a/I0T Pa3sBUTUA LMBUNN30BAaHHbBIX €B-
pormeiickux Haponos» [Maprenc 1881:236].

B nentpe BuMManua ygactuukos Ilepsoit Taar-
CKOJI MUPHOJ KOH(epeHLUM, paBHO Kak 1 Bropoii,
CTOS/IM TIPOO/IEMBI yTBEpPXK/IEHVSI BEPXOBEHCTBA
IIpaBa B MEXIOCY[APCTBEHHBIX OTHOLIEHUAX KaK
OCHOBAHMs MMPOBOTO IIPABOIOPAAKA 1 BceoOielt
6esonacHocTu. IlpemnaraBmasica MapTeHcoM Te-
opus MeX/JYHapOJHOro OOILIeHMs, YTBeP)KAaBIIas
IIpMMAT IIpaBa, pPaCCMaTPMBA/IACh KaK YCIOBUE MMU-
pomopsaznka. CyIIHOCTb JaHHOI TeOpuUu IpeficTaB-
nseT coboil OfHY U3 MapTEeHCOBCKUX elegantia juris
(FIOpMANYECKMX TOHKOCTENI) U 3aK/II0YaeTCs B CIIey-
toleM: «B 0CHOBY Hay4YHOJ! CHCTEMBI COBPEMEHHOTO
MEXIYHapOJHOTO IIpaBa JO/DKHA ObITh IIOJIOXKEHa
ujes MEeXIYHapOJHOrO OOIIeHNs, COITIACHO KOTO-
POl KaXKIoe CaMOCTOATENIbHOE TOCYZApCTBO €CTh
OpraHM4ecKas 4acTb €JVHOrO 1L[e/Ior0, CBA3aHHAasA C
[PYTUMU TOCYAAPCTBAaMU OOIHOCTBIO MHTEPECOB 1
npas» [Maprenc 1895:178]. VimmiemeHTaums Jok-
TPVHBI MEXIYHapOJHOrO OOIIeHNs, KakK Io/arai
MaprteHc, JO/DKHA ONPENeNATbCA CUCTEMOI IOPUIN-
YeCKMX HOPM, KOTOpas 1 COCTaBUT IIpaBO MeXyHa-
POJHOTO OOIIEHNS, @ «3TO U €CTh MEXYHapOAHOe
IIpaBo». B OCHOBe €ro NnpaBOTBOPYECKOTO METOZA
nexano ybexzieHme, 4To feficCTByIOIee IPaBo, a He
fieKnapupyemoe 1 TeM 6oree He popMamiCTIHIeCKoe
VIV OTBJIEYEHHO CXONIACTUYECKOE CO3IAETCA Pealb-
HBIMU YCIOBUAMM MEXIYHAPOLHON MONUTUKU U
00CTOATeNIbCTBAMY  AUIVIOMATUYECKOM TIPAKTUKM.
HensmeHHoII O/MKHA OCTaBaTbCA IPUBEPIKEHHOCTD
MeX/IYHapOJHBIM 3aKOHaM, He IOfIMEHAEMbIM CO-
BPEMEHHBIMI MapTMHAJIbHBIMU CUMYIAKPaMIU, IO-
POX/IeHHBIMU ~ MEXIYHAPOLHO-IIPABOBBIMU  ITOJI-
XOflaMIl CTPaH TPAHCATIAHTUYECKOTO COO06IIecTBa.
B poccuiickort nosunuy coxpaHsAeTca MOHUMAHUE,
YTO «KaXK[bIIl MEXJYHApOJHBIN 3aKOH MMeeT Ha-
CTONIbKO PasyMHO€ OCHOBaHME U IIPaBO Ha Cylle-
CTBOBaHME, HACKOJIBKO COOTBETCTBYET MEMCTBU-
TEeNbHBIM, Pa3yMHBIM J>KM3HEHHBIM OTHOLIEHUAM
MeXly Hapopiamu» [Maprenc 1895:17].
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Hemnpexopsiee 3HaueHMe COXPAHAKT IIPaBO-
Bble IIpefCTaBIeHNA MapTeHca O IpUpoOfe BMe-
IIATeNIbCTBA BO BHYTPEHHME Jiella COBPEMEHHBIX
rocypapcts. IIpusHaBas moboe MHOCTpaHHOE BMe-
IIATeIbCTBO «BCEIZja He3aKOHHBIM», OH JOKa3bIBaJl
C IOpUINYECKON M NMOIUTUYECKON TOYKM 3PEHMUA
HEIPaBOMEPHOCTb «TI000TO MOBOAA» /IS BHELIHe-
ro BMeLIATe/IbCTBA, TeM Ooriee C IeIblo N3MeHEeHNA
HONUTNYECKOTO CTpoA. B peweHun o HamageHun
CIIA Ha Mpax B 2003 I. mposBUICH, KaK IpefcTaB-
NIAETCS, UX BO3BPAT K «BEPCANBCKON» [OKTPUHE
npesujieHTa BuIbCcOHa: MMUpP CTPOMTCSA He depe3
MeX/[YHApOJHble OTHOLIEHNUS, a 4Yepe3 BHYTpEH-
HIOI0 TPaHCPOpPMAIMIO B TOJ MM MHOI CTpaHe.
[To3nHee BUIbCOHMAHCKAA HOKTPYHA OblIa paclin-
peHa, IIONyYMB HEOKOHCEPBATMBHOE HOIOJHEHME
B CBA3M C OIBITOM <«XOJIOZHON BOVHBI». OTHBIHE
«HeobxofyMble TpaHCPOPMALMI» MOITM OBITH J0-
CTUTHYTbl aMEPUKAHCKOJ MOLIbIO, HE CBA3AHHOI
MeX/YHAPOJHBIMU OTPAaHMYUTENAMU’, B IIEPBYIO
odepefib, pasyMeeTcs, MpaBoBbIMI. [10 HeKOTOPBIM
9KCIIePTHBIM OLieHKaM, peanusaus jus gladii («mpa-
Ba Meya») B aMEPMKAHCKOI TereMOHMM OTpaKaeT
KOHCTUTYIMOHAMNCTCKYI0 Teoputo Kapra IlImurTa,
aJIANTYPOBAHHYI0 K MEX[YHAPOJHOMY KOHTEKCTY:
e[IMHCTBEHHAA CyIepep)kaBa ABIAETCA BCEMUP-
HBIM IIO/IMIIEIICKMM, KOTODBII He CBA3aH HUKAKVMUI
IPaBOBBIMU HOPMaMJ, HaBA3BIBAEMbIMM €My W3-
BHe [Kagan 2002]. Ot Hee 3aBUCAT «3aKOH U IOPsI-
I0K» B Mype. OcTa/lbHble CTPAHbI MWIM NPEObIBAIOT
B «3alyiieHHoM pato» (EBporma), wim norpsismu B
«aHapxuy 0e33aKOHMA», HO CTPEMATCA K HOPAJKY,
yCTaHAaB/IMBAEMOMY CYIlepfiepXKaBoil (TpeTuit Mup)
[Kagan 2002]. Henb3ss He 0OpatuTh BHUMaHMS Ha
y>Ke IPUBBIYHYI0 M3BECTHYI0 HEOOLEHKY IIPaBO-
BBIX Haya/ B LIe/IOM U KPUTUYECKOe OTHOLIEHVE K
BEPXOBEHCTBY IIpaBa B YaCTHOCTY CO CTOPOHBI OT-
JIe/IbHBIX IIKOJI IIOJIUTO/IOTMYECKOIO COOOIIecTBa,
YCMaTpUBAIOIIVX B «CTA0OCTI» BEPXOBEHCTBA TIpa-
Ba B MEXX/[YHAapOJHBIX OTHOIIEHNAX CIEACTBUE OT-
CYTCTBMA «EAJMHOTO IIPABOBOIO IPOCTPAHCTBA» CO-
BpeMeHHbIX rocynapcTs’. Ilofo6uble paccyxaeHns
0 TIPOCTPAHCTBe «yHU(MUKALMNI» BCErO MHOT000-
pasyg IPaBOBBIX CHCTEM CYOBEKTOB MEXYHApOJ-
HOTO IIpaBa MOI/IN Obl, BEPOATHO, CYUTATBCSA OFHOI
U3 IIPaBOBBIX YTOINMII W/IM TIONTUTONOTMYECKNM 3a-
onyxnenneM [Tpoexypos 2006:29]. Hermpuemnemo
B IIPaBOBOM CMBIC/IE M CY’KJIeHMe, IIPO3BydaBllee
Ha HeflaBHUX «[IpMMaKOBCKMX YTEHUAX», O TOM, YTO

2 Financial Times. 2003. 24 Dec.

«ecrt Poceys Hapymmma KakuM-To 06pasoM Mex-
[lyHapojIHO€ IIPaBo, TO OHA HAPYLINM/IA MOHOIIOJINIO
3amaja Ha HapyIIeHNA MeX/YHApOJHOTO IpaBa»®,

B nopTsepx/eHNe MCTOPUYECKOTO OTCYTCTBMA
B OTE€YECTBEHHOJ IIPABOBON JOKTPUHE «MHCTUTY-
Ta BMEIIATENbCTBA», B OTIMYME OT AaMEPUKAHCKOTO
BHEIIIHETO «aHTUIIPABOBOTO MMMYHUTETa», APYToOi
BBIJJAIOIINIICA aBTOP HOPUIUYECKON aHATUTUKA
rpa¢ Kamaposckuit obpaiian BHUMaHKe Ha TO, YTO
«4allle BCEr0 MHTEPBEHIIMU POXKJIATCA, KOHEYHO,
OT IIpOM3BO/Ia MHTepBeHupymouero. IIpuxoru Bna-
CTOMOOMA ¥ >KaX[a 3aBOEBAaHUA IPUKPHIBAIOTCA
JIMYMHOI0 HeoOXoMocTy U npasa» [Kamaposckuit
1874:105-106]. [TogyepkuBaeTcs, YTO «He B3aUMHOE
CaMOYHMYTOKEHM€, a FaDMOHIYECKOe COflefiCTBIE U
ob1eHNe MeX/y TOCyapCTBaMy — BOT Lie/Ib MEX-
[lyHapOJIHOTO IIpaBa J HacTosAllee OIpaBJaHue Ha-
Jajia HeBMelnarenbcTBa» [Kamaposckmit 1874:107].
OcHoBaTe/b  PYCCKOil ~ aHA/UTUYECKON  IIKOJBI
M.H. Kanyctun B ouyepke «IIpaBo BMelraTenbcTBa,
OrpaHMYMBAOIEe HE3aBUCUMOCTb TOCY[ApCTBa»
YKa3bIBaJl: «...BOOOIIe COX3 MEeXIyHAPOHbIII CTpe-
MUTCS CLie/IaTh BMELIATelbCTBO aKTOM 06IieeBpo-
HEJICKMM ¥ OTHATDb IPaBO €ro y OTJeNbHOIo Iocy-
napcrBa» [Kamyctun 1856].

[IpyHnMnManpbHOe OTHOIIEHVE K TPaHCAT/IaHTU-
4eCKOMY CHIOBOMY BMeILIaTe/IbCTBY B ObiBLIeit FOroc-
JIaBUM, TIOIBITKAM IIEPEBOPOTA B CyBepeHHOI Bene-
cyasie, MOPOX/JEHNIO 1 KOHCEPBALMM YKPAaMHCKOIO
KpU3MCa 1 ero IyOUTeNbHBIX NMOCTeACTBII 11t EB-
poIbl onpependeTca KoHUenuueir MapreHca o npu-
3HaHVM «6€33aKOHHBIMI» OCHOBAHMWII VI TOBOJIOB /I
BMeIIATeNIbCTBA C 1Ie/IbI0 MI3MEHEHMsA TOCylapCTBeH-
HOTO CTPOs (NMOIMTUYECKOrO PeXNMa), IpIYeM 3Ta
TEOpUs OTKa3blBaeT BO BMEIIATEIbCTBE BO BHYTPEH-
HIe Jiefa «flaKe MeKIyHapoJHOMY IpaBy». Paccma-
TPUBas MaPTEHCOBCKYI0 IO3UIMI0 «HEOTCTYITHOIO
IPOTUBOJENCTBIA» TEPPOPUIMY U SKCTPEMUCTCKOMY
HACIJINIO KaK OfIHY 13 TeM B IIOTIMTUKO-I0PUMIECKOI
ny6omuucTuke MapTeHca, HeOOXO[VIMO IOMHMUTB,
4TO, VIMEHYA IPOTMBOIPABUTEIbCTBEHHBIX IIPOIA-
TaH/ICTOB (B PYCCKOM Cy[eOHOM JIEKCMKOHE TOTO
BPeMEHU — «BHYIINTEJIeN») Teppopa «IMHAMUTHU-
KaMI», He 3aCTy>KMBAIOIMMI CHUCXOXKIEHUA IIpe-
CTYITHMKAMU ¥ BBICTYIIAsA 3a X IpefaHue (M BbIady
B Cc/lydae OercTBa 3a IPaHMIly) POCCUIICKOMY IIPaBo-
CYAMIO 33 IIPOTUBOIIPABHbIE NOTPSACEHUA U «Malifa-
HbI», BBIJIAIOIIMIICA OPUCT M TYMAHVCT HUKOIZIA He
OBUT CTOPOHHVKOM CMEPTHOI Ka3HM.

3 Mex0yHapoOHble omHoweHus: YdebHuk. Mop pep. AlM. LibiraHkoBa. M.: HoBas wkona. 1996. C. 214.
4 «[prmakoBckme yteHusa — 2019»: Boictynnennsa n kommeHTtapun. URL: https://gorchakovfund.ru/news/view/primakovsk-
ie-chteniya-2019-vystupleniya-i-kommentarii/ (nata obpatieHus: 07.04.2019).
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Bo BpemeHa 3apoXfieHUs U HeEIPefiCKa3yeMoro
pasBuTHA B EBpoIle HallMOHAa/bHO-aBTOHOMHBIX U
CENapaTUCTCKUX JIBYDKEHNUI CIELVaINCThI 110 MeX-
[lyHapOJHOMY IIpaBy YpOBHs MapTeHca npeBuenn
BO3HMKHOBEHME OIIACHBIX, HAlMOHATMCTUYECKIUX,
IJIEMEHHBIX MTOOOYHBIX «37I0KaYeCTBEHHBIX» SIBJIe-
HUIA, B TOM YMC/Ie JMCKPUMMHALIMY 110 HAllMOHA/Ib-
HOMY IIPM3HAKY, a TAK)XKe UX IT0C/IefCTBIA /IS eMH-
CTBA U 1I€/IOCTHOCTY LIMBU/IM30BAHHBIX TOCY/LAPCTB.
C yd4eToM IPOTMBOPEYMBOTO OIIbITA IOCTPOEHUA
HalOHa/NbHbIX TocygapcTB B XX-XXI cromeTusx,
HaIpyMep CIy4as ¢ «KOCOBCKOIl He3aBUCYMOCTbIOY,
BIIOJIHE aKTya/IbHOJ OKa3bIBaeTCsA MbICTb MapTeHca
0 TOM, 4TO «IPUHIMI HAallMOHA/IbHOCTU... HUYETO
IIPOYHOTO HE CO3/IAeT, HO PaspyIIUTb OH B COCTOS-
HMM O4eHb MHOTOe» [Maprenc 1895:151].

CymiecTByromas HOPMOTBOpYecKas IIPAaKTHKa
KaK YC/IOBMe AUIUIOMATH4ecKoi 3ddekTuBHOCTI
nofTBepXK/jaeT, 4To «CoBpeMeHHOe MEX[YHapof-
HOe IIpaBo LIMBIIM30BAHHBIX Hapo#oB» MapreHca
B KayecTBe KOfIeKca HOPM IIOBEJJeHNUS TOCYHapCTB
OCTA€TCA B CBOEIl OCHOBHOJ YacT! HENCTBYIOLIVM
IpaBoM, 00ecreyyBaIOIM (QYHKIMOHAIbHbIE CTO-
POHBI MMPOBOro IpaBonopszka. OTjenbHble 3amaj-
Hble ydeHble IPU3HAIT €r0 COBPEMEHHOE BO3Jeli-
CTBHE, [JaBasl OLEHKY OTBETCTBEHHOCTY TOCYHaPCTB
3a obecredeHne COOMIONEHNS MEXYHAPOLHOTO
TYMAaHUTAPHOTO IIPaBa, B TOM 4MC/ie IPYMEHUTEb-
HO K «PONM PYKOBOJCTBA [/ TOCYHAapCTBEHHbBIX
BOOpY>XeHHbIX cum» [Drmek 2018:172]. O6HOBIEH-
Hoe PyKOBOACTBO 10 MeX/IYHapOJHOMY TyMaHU-
TapHOMY IIpaBy /Il BOOPY>KeHHbIX ¢y [epManuy,
MIOATOTOB/IEHHOE C YYETOM 3aMeYaHUIl POCCUIICKMX
KOJIJIET O 3afjadax I0pUAMYECKUX COBETHMKOB B BO-
OPY>KEHHBIX CM/IaX», CTaJI0 MHCTPYMEHTOM IIpaBoO-
BOr0 O0y4YeHNs M HOATOTOBKM OyHieCBepa, OCHO-
BOJI [/IA1 TIOfiflep>KaHyA IMCUUIIIMHBL IPU BefleHNN
BoeHHbIX onepaunit [Orex 2018]. OueBnpHO, mpo-
U3OLIIM pajyKajbHble M3MEHEHUA C «KOHBEHIVO-
HaJIbHBIX» BpeMeH MapreHca, KOIfia UCTOpUYecKast
«repMaHCKasd TpajyUlLiusA» COCTOsA/IA B IPYCCKOM He-
HpYATUY TyMaHU3Ma «Ha BoiiHe». COOpHMK mpyc-
ckoro [enmra6a «BoeHHbIT 00bIYaIl B CYXOIIyTHO
BOJIHE» OTPULA/ IIPAaBOBOJ XapaKTep HOPM, pery-
NTUPYIOLIMX IIpUMeHeHNe BoeHHON cubl [leccen
1915:485]. KoHBeHIIMOHHbIe HOPMBI IIPaBa BOVIHBI B
raarckux KouseHimax 1899 un 1907 rr., mo KBaHmbM-
Kauuy Oep/IVHCKMX I0PYCTOB U TeHIITAOUCTOB TexX
JIeT, 00513aTe/IbHOI CHJIBI He MIMEJIN Y MOTTIM PaccMa-
TPUBATbCA JMIIb KaK «HPABCTBEHHbIE MPU3HAKI»
[Boponus 2018:155].

Pycckas mpaBoBas 1IKo/ma BCerja olpesieNnanach
IPUBEP)KEHHOCTbIO IPUHLMIAM MeX/[yHapOfIHOI
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3aKOHHOCTM ¥ BEPXOBEHCTBA IIpaBa KaK OCHOBE
BHEIIHE IOIMTUKY LMBIIM30BaHHBIX TOCY/JapCTB,
HEIIPU3HAHUEM CUJIBI B KauecTBE OCHOBHOIO Cpefi-
CTBa paspellleHNs MEXIOCYapCTBEHHbIX CIIOPOB
U TIPefOTBpalleHNsA €BPOIENCKUX CTONKHOBEHUIL.
ITpodeccronanbHble 3aa4un 1 aKageMIdeckoe yde-
Hye MapTeHca oTpaka/y HepaspbIBHOE, €CTECTBEH-
HOE€ eIMHCTBO NIpaBa U AUIUIOMATHUHM, IIOCTPOEHHOE
Ha TpeX OCHOBaHMAX: [Ie/ICTBEHHOM MEX/YHapoJ-
HOM IIpaBe, MMPOTBOPYECKOI AMUIIOMATUM U JIOKa-
3aTenbHOI myomuuuctyke. [IpaBonprMeHnTeIbHBIE
uien MapTEeHCOBCKOI IIKO/Ibl BOCXOAU/IN KOPHAMU
K CTapOMY BHELIHENOIUTHYECKOMY IPUHILIMIY Thl-
csYeNIeTHEN PyCCKOM OUIUIOMATHM, 3BYYalleMy I
BCeX LMBWIN3O0BAHHBIX HALMI KaK non solum armis
(He TONBKO OpyXumeM). Vnen pyccKux MbICIUTENeN
O BHEIIHeil MONMUTVKe 6a3upoBaMMCh HA IOHMMA-
HUM TOTO, YTO BCAKOE MEX/IYHapOjiHOe sBJIeHME
JIOJDKHO PAacCMATPUBAThCA B JIBYX aHATUTUYECKUX
UIIOCTACAX: KaK AMIUIOMATNYECKMII OOBEKT 1 B Ka-
4ecTBe IOPUAMYECKOro Kasyca. 3[jeCb HeBO3MOXKEH
X/Ia[iHBIIl TIOAXOM, «HEYAOOOIPUATEeNbHBI» CYTY-
OBIIT IIparMaTy3M, U3 KOTOPOTO BBIPOC/IN IIPECIOBY-
Tas1, TOTanbHas HblHe Realpolitik n HaBsi3pIBaeMble
HeTpaBOBbIe aMOVIVIM MTOC/IE[IHETO BPeMeHM B BIJIE
IIPOM3BOJIbHBIX IIPaBMU/I HOBOTO IIOPAJKA, 3aMeH:-
IOIMX OPUANYECK) O00sA3bIBAOLINE [JOTOBOPHbIE
OCHOBAaHUA LMBUIM30BAaHHOIO YHUBEPCATbHOIO
IIPaBOIOPAJKa.

HecMoTps Ha TO 4TO GOJBLIMHCTBO TOCYHAPCTB
paccMaTpuBaio  YCTAaHOBJIEHME MEXKIYHAPOJHOIO
IIpaBOIIOPA/IKa Ha OCHOBE IIPMMarTa IIpaBa B KauecTBe
OJHOII U3 LieJIell CBOEJ BHELIHEN IIO/IMTYKM, Ha IIPO-
TSDKEHUM BCETO Iepyofia COBPEMEHHOI IPaBOBOIA
LMBWIM3anuy, co BpemeH Ilepsoit Taarckoit koHde-
pEeHLMY MUPa BIIOTH /10 IOC/IEHMX JIET, KOHLIETIV
MEX/IYHapOJHO-IIPABOBOTO  BEPXOBEHCTBA  OCTa-
BajIach ipso facto nexopudunuposanuoit. IIpoxon-
KaeT CYIIeCTBOBaTh TOYKA 3PEHNs, YTO BEPXOBEH-
CTBO IIpaBa BOOOIIle He MOYKET CTaTh KOHIIEILINEN ¢
OIpefie/IeHHBIM I0PUIMYECKIM CTAaTyCOM, TIOCKO/IbKY
npefcTaBisieT coboit «He Oomee yeM oOIiee MOHMU-
MaHMe» JKeJIaTeJIbHOCTU IIPUAIEPXKUBATHCA  TAKOTO
IPMHINIIA, XOTS HEOIPEIe/IEeHHOCTD €TI0 COflePKaHM:
BOBCE He IpeyMeHblIaeT CUIY IIPaBOBOIO IIOAXOfia
[Watts 1993:15]. B HeKOTOpBIX MCCIENOBAHMAX JlaH-
HOJI TIpo6/IeMBI 00palaoch BHUMAaHME Ha TO, 4TO B
4yC/le He IPM3HABABIIMX BHa4aje IIPUMAT MEeX[Y-
HapOJHOTO IIpaBa OblIa 1 VIEONOTM3MPOBAHHASA CO-
BeTCKas NIPaBoBas IOKTPUHA, OPMEHTMPOBAHHAsA Ha
nokTpuHy TpaHchopmanmu [Tpoexypos 2006:6].
B myxe Toro BpemeHu sK0ObI ObIIN YTBEpXKAEHUS O
TOM, YTO IIPVMAT IIpaBa ecTb He 6oree 4eM «OypKy-

MockoBcKuin XXypHan mexpayHapogHoro npasa « 2 « 2019



Evgeny R. Voronin

HISTORY OF INTERNATIONAL LAW

a3HBIII TIOAXOJ», KOTOPOMY IIPOTMBOCTOMUT KOHIIEII-
s Tpancdopmanym [Kypc mexxpyHapozgHoro mpa-
Ba 1989:272]. BMecTe ¢ TeM TBOPYECKMM pasBUTHEM
TeOpuy MEXYHapofHoro obmenns MapreHca ABU-
71ach uzies MeXJYHApOHOI CTPATerny y TBEPIKIeH
IpMMaTa IpaBa B COBPEMEHHBIX OTHOLIEHNUAX TOCY-
JapCTB, BbIIBUHYTas Halllell CTPaHoIl Ha 43-11 ceccun
I'A OOH B 1988 1. 1 opopmenHas B xofe 44-it cec-
cuu [enepanbHoit Accambrien B Buzie MeMopaHayMa
O TIOBBILIEHNN POV MEXJYHApOJHOTO IIpaBa, Ipu-
opuTeTe IpaBa B IIONUTHKE, YHUBEPCATTLHOM IpYIMe-
HeHVM OOILIeNPY3HAHHBIX PABOBBIX IPUHINIIOB 1
HeJOIyCTUMOCTH X 00XO/la He3aBUCYIMO OT IIPUYMH
Y MOTVBOB’.

TpancaTnaHTH4YecKuii peBU3MOHNM3M HeMajo
IpeycrieNl B 0TKase OT IMBUIM3ALVIOHHBIX 1 IPaBO-
BBIX MapTEHCOBCKUX OCHOBAHUII CYILECTBYIOIIETO
MMPOIIOPSA/KA B I10/1b3Y aHITOCAKCOHCKUX «MOJIe/lb-
HbIX» (PaKTOpOB. [leKOHCTPYKLMSA COBPEMEHHOI
MEKIYHApPOJHON CHMCTeMBI, IpefIpMHIMABLIASACA
npesugeHTckumy agmuHuctpanuamu CIIA, oco-
OeHHO TOoC/IeiHell, Ipe3nparoleil IpodeccuoHaNb-
HYI0 [UIUIOMAaTMIO ¥ ee IIepCOHAs, IIpeciefoBa-
7 LIeNbI0 Pa3MbITh IIEPErOBOPHbIE MEXaHU3MBI I
OKOHYATe/IbHO [VMCKPeIUTUPOBATh IPUHINI Bep-
XOBEHCTBA MpaBa B MEXIOCYAAPCTBEHHBIX OTHO-
mennax. K mogo6HbIM 6e36/1arofaTHbIM I€MICTBI-
AM, HaBepHOe, OTHOCATCA C/I0BA, IMPMHAJIeKaIe
aroctory IlaBny, 4To «Korga 6yfyT rOBOPUTH: «MUP
1 6e30I1aCHOCTb», TOT[}A BHE3AIIHO IOCTUTHET UX
nary6a» (1 @ec. 5:3). «Cyap6oit Ha Mapie» MOXHO
0003HAYNTD HBIHE HEOIPEIeNIeHHOCTb U HEYCTOll-
4NBOCTD LMBU/IN30BAHHOTO B3aMIMOJIE/ICTBIA TOCY-
lapCTB, CYTb Kotoporo ab6ar I. ne Mabnu nepsbM
OIpeeNNI KaK «COefMHeHNe JUTUIOMATYIN VI ITPaBa»
B pabote Des Principes des négociations pour servir
d’introduction au droit public de Europe, fondé sur les
traités [(Euvres completes... 1789:1-21, 207-215].
Onennusasa mpoucxopamee, Yunbsam [Dx. bépHc,
OfIVH, KaK CYMTAIOT, 13 aMEPUKAHCKMX AMUIIOMATOB
par excellence, mucan 06 «yTpadeHHOM MCKYCCTBe
aMepUKAHCKOJ UIIOMATUN» U TIPECTABIIsT XPO-
HOJIOTMIO «IIpeHeOpeXeHNs e 1 HempodeccuoHa-
NM3Ma», KOTOpble ABUINCH He YMCTO TPAMIOBCKOI
3areeil, HO «3MM30INYECKIM CBOJICTBOM» MEX/yHa-
poxHoro noaxopa CIIIA co BpeMeH uX OKOHYATe/b-
HOTO «TpuyM®a» B «<XOIOHOI BoitHe» [Burns 2019].
«CaMOIpOM3BOIbHbIE», OYEBUFHO TPOECCHOHAIb-
Hble CYXJIeHVM aMepUKAHCKOTO II0CTa OIpefesns-
10T Mex/iyHapoauyto nonntuxky CIIA kak «uioku-

pyloliee» IPEBOCXOACTBO Ooee 4eM Korpa-nmbo
«CUIBL HAJ| AUIIOMAaTHEl», KOTOpOe BBUIMIOCH B
«TPaHAMO3HYI0» OLIMOKY — HEOIPAB/JAHHYIO BOJHY
B Vpaxe. CoenuHsmomas rpyoyio cuiy u cTpeme-
HJe K 3aMa/TYMBAaHNUIO OT/E/IbHBIX (PAKTOB BHEIIHAA
HONNTUKA aMEPUKAHCKMX aIMMHMCTPALMIL, IpaK-
TUKYIOLIMX «IPUHYAUTEIbHYI0 AMUIVIOMATHIO» 6e3
«OTJIAMKV» Ha CYILIECTBYIOLIE TIPUHIIIBI X HOPMBI
MeX/JYHapOJHOTO IIPaBa, Ae/ICTBUTEIBHO MIMeeT pe-
3y/IBTaTOM «JOITOBPEMEHHOE IPUHY>K/IeHe 1 Kpa-
TKOCPOYHYIO AUIIZIOMAaTHIO». BEPHC CBUMETBbCTBY-
eT, YTO C CaMOro Havaja agMUHUCTpanusA Tpamma
«HaBsi3bIBaa lOCHerapTaMeHTy cBOe TaBpO Jje-
OJIOTMYECKOTO IPe3peHNsA U TYIOil HEKOMIIETEHT-
HocTV» [Burns 2019]. Brpouewm, BbIcTymast IpoTus
npujganua IocpenapraMeHTy HECBOICTBEHHBIX eMy
byHKIMIT (TaKMX KaK «[IPOTMBOJECTBUE HACUIINIO
Y 9KCTPEMU3MY»), IPOTMBOPEYAIINX «CYTH MIC-
cun pumnomaryu CIIA», MHCYpreHTBl BUJIAT ee
npodeccuoHanbHoe cBoeobpasue B TOM, YTOOBI o
cajole, persuade, browbeat, threaten and nudge (o6xa-
XKMBATh, YOEXKIATh, 3aIyTUBATD, YTPOXKATD, IIOATAII-
KVMBAaTb) ApYyTMe IPAaBUTENbCTBA M IIOMUTUYECKUX
JUJEPOB IPOBOANUTb HOMUTUKY COOTBETCTBEHHO
unTtepecam CIIIA. CrpoBonupoBaHHas BHYTpPU-
aMEpPUKAHCKMM IIPOTHMBOCTOSIHMEM pecIyO/mKaH-
1IeB 11 IeMOKPATOB, [IeVICTBOBABIINX B CTI/Ie Yankee
Doodle®, rybutenpHas jisi MUPOBON AMUIUIOMATUN
¥ MEXIYHApOJHOTO IpaBa CUTYaLUsA MMeNa CIef-
CTBMEM JIepP3KOe 11 CyeTHOe HU3BepIKeHe IIPaBOBBIX
YCTOEB CYIeCTBYIOLIEI0 MIUPOIIOPSAIKA.

BremHaa goxrpuna Tpamma mpecienyeT Lienbio
«pa3opy>KeHue» NUIUIOMATUM, IpeBpallieHue ee B
CUMYJSIKp, TPENCTABIAA «UIUIOMATHYECKOEe WC-
KYCCTBO» KaK OTKVMBIIYK) MHTPUTY U3 IIPOLIIOTO.
Bripouem, Kak ykasbIBa/l B CBOe BpeMs COYMHNUTENb
«IIeperoBOPHOro Iporecca» abbar labpuanbp bon-
HO Jie Mabnu, u «3a JBa BeKa OIbITa MBI He CTasN
VICKYCCHee, ¥ CETOfHS He CTOUT YAUBIATBCSH, YTO
B/IACTb HAIUNX IPaBUTENENl IPEIATCTBYeT pasBuU-
IO Haykn meperosopoB» [(Euvres complétes...
1789:15]. [lunnomaTys, ee HeperoBOpHbIe MEXaHU3-
MBI U COBPEMEHHbIe KOMIIETEHIINN, JIe/ICTBEHHOCTD
ee MICKYCCTBa HEMaJlo 3aBUCAT OT 3aJe/iCTBOBAHMA
aHAIUTUYECKOTO  IIOTE€HIMaNa. BosrmasnaBiumit
poccuiickyto peneramyio mocon 6apoH Craanb Ha
BTOpOM IUIeHapHOM 3acefaHum Ilepsoit Taarckoii
koHpepenyy Mupa 8 (20) mas 1899 r. ormeyvan:
«/lunnoMarysaA nepectana 6bITb TOTBKO MCKYCCTBOM,
Ifie JIOBKOCTb MOXKET WUIPaTh MCKIOUUTENIbHYIO

> UN GA Memorandum: on Enhancing the Role of International Law. — UN Document A/44/585. October 2, 1989. P. 2.
5 MMep. c aHm.: «[lyX AHK» — aMepriKaHCKas NaTpuoTnyeckas necHs.
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pOJIb: OHAa CTPEMUTCA CTaThb HAyKO, KOTOpas M
pelleHns MeX/[yHapOIHbIX CTOJIKHOBEHUII JJOIDKHA
PYKOBOZICTBOBATbLCA MOCTOSHHBIM IIpaBuaoM»’. I1o-
3ULNA PYCCKOro IpaBuTenbcTBa Ha KoHdepeHuun
MICXOfiWIa M3 TOTO, YTO «O00IIas 1jeib, K KOTOPOI
MBI JIOJDKHBI CTPEMUTBCS, — 3TO IIPeAyIpexeHme
CTO/IKHOBEHMII MUPOMIOOMBBIMU cpefcTBaMm». He-
HOTPEIINTEIbHO II0 NIPO3PAYHOCTI Y CHEPKAHHO-
CTU IpefyIpeX/ieHNe HUKOIAeBCKOM AMUIITIOMaTUN
0 HENpUeMJIEMOCTH pPaJMKA/IbHBIX, 3aBbIIIEHHbIX
«pa3sopy’KeH4YeCKMX» HACTPOEHMIl «IIpM MCCeo-
BaHMAX, KOTOPBIMM MbI 3aliMeMCsA», U3-3a KOTO-
pbix KoHdepeHmsa cnocobHa «BIACTh B YTOIION.
JlaHHasg nparmMaryyeckas peKOMEHfjallMA OKasa-
nach HeoOXOAMMOIT (Ha PycCKuMit B3I, peabHbIi
pesynbrar IlepBoit [aarckoit koHdepeHLUM Mypa
CBOAM/ICA K TOMY, YTO «IOCTUTHYTO€ HeCOBepIIeH-
HO, HO NPaKTU4YHO»®): «[lO/DKHO NpMHMMATh B CO-
obpakeH1e BO3MOKHOE M He CTPeMUThbCs K Oec-
CBSI3HBIM OTB/IeYeHMAM»’. HelpeKk/IOHHOCTD IMHUM
Cankr-IleTepbypra Ha CO3BIB IepBOii KOHQepeH-
LIVIM MYIpa COZIe/ICTBOBAJIA M3MEHEHIIO 0CO00II HO-
3unuy BammHITOHA, 3aK/0vYaBIIeiics BHaJaje, I10
OTKPOBEHII0 aMepPMKAHCKOI0 roccekpeTaps Xesd, B
«CUMITATUM B TIO7b3Y ABVKEHMA K MUPY», HO «HE K
npepiokeHnto Poccun, koropoe He BiMsAeT Ha IO-
nuTuxy npasurenpctsa CIIA»". [Tocnenyromee ns-
MeHeHe aMePUKAHCKOT'0 IIOfIX0/1a B IIO/Ib3Y YYaCTHA
B IlepBoit [aarckoit KoHpepeHIMN Mypa IIPOXOANU-
JI0 B YCNIOBUAX TIePBOII («KOOHMAIBHO») HOOEbI
CIIA nap «nepxasoit Craporo Cseta» — Vcnanmeit
B BoliHe 1898 1. BoenHble ycrexu, Kak OTMEYanoch
B KOMMEHTAPUAX PYCCKOI IT€YaTH, «OIbAHNU/INA AHKI
¥l HACTPOW/IM Ha BOMHCTBEHHBII J1aj] HaceneHme, 60-
nee 30-Tu neT He OpaBlueecs 3a OpyXue»'' ¢ 3aBep-
LIeHNA BOVH C KOPEHHBIMM VHJEICKMMI HapOJaMI,
YHUYTOXKEHNUA UX LUBUIM3ALMY U 3aXBaTa UX Tep-
pUTOPUY; HAJIO TIO/IAraTh, 3TO OKA3a/I0 OIpefieNio-
1ee BIMAHNME Ha GOPMMpPOBaHNE CYIIeCTBA Vi IIPVH-
uumoB BHemHeln momuTuku CIHIA, gumnomatum c
CUJIbHBIM «MMWIMTApU3UPOBAHHBIMY» IIOTE€HLIMAIOM
1 GecLiepeMOHHOII JOTOBOPHO-ITPABOBOJ IIPAKTYUKI.
«IIpensagaTku» TaKoOil «HENEperoBOPHOI JUIIIOMA-
TUW» KOPEHATCA B TEPPUTOPUATILHON PeNifiepCKo
aKTMBHOCTM O(QUILMANbHBIX BIACTENl ¥ INIOHEPOB
KOJIOHMA/IbHOTO OCBOEHMA TePPUTOPUIT KOPEHHOTO
HacelleHNs, ero usrHaHmsA u penopraunit. C 1776
1o 1900 IT. aHITIOCaKChI OTHANN Y UHAENLEB OYTH

7 HoBoe Bpema. 1899. 16 (28) mas.

8 BupkeBble BegoMocTu. 1899. 23 ntona (4 aBr.).
° HoBoe Bpema. 1899. 16 (28) mas.

1% Bupxesble BegomocTi. 1899. 22 aBr. (3 ceHT.).
" Hooe Bpems. 1899. 25 aBr. (6 CeHT.).
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600 MJIH ra MX TEPPUTOPUY, UTO €[jBa /iU He B 25 pa3
IpeBbIIIAJIo IIomanb bpuranckoro koponescrsa —
CTpaHbl IIPOUCXOXK/IEHNUA U MICXOfja KOTIOHM3aTOPOB.
TeppuropnanbHble 3aXBaTbhl aMEPUKAHCKUMM BJIa-
CTAMU ¥ HypUTaHAMU-UHTEPBEHTaMU (POPMaTbHO
JIETaIM30BbIBA/IICh MHOXECTBOM COMHMUTEIbHbBIX
«IOPU[IMYECKUX» AKTOB, HEB3UpPas Ha «TapaHTUM
Bammurrona»; ¢ 1776 mo 1868 rr. (3a 91 rox) ¢ Ko-
peHHbIMU XuTenAMHU CeBepo-AMeprKaHCKOTO KOH-
TMHEHTa OBUIO MOAMMCAHO 368 HepaBHOIPABHBIX 1
HACU/IbCTBEHHDIX «[JOTOBOPOB», Ha KOTOPbIe He pac-
IPOCTPAHANCA NPUHUUII UX MCIONHEHMA - pacta
sunt servanda. «CekpeT» yCIIEXOB aMepMKaHCKOI
AMIUIOMATM OCHOBBIBAJICA Ha TOM, 4TO MHJEILIbI He
3HA/IN 3eMJIeBIIaJieNNs, «IIpaBa Ha 3eM/II0» 11 He MMe-
JIM OIIBITA €BPOIIENICKUX JOTOBOPHBIX OTHOLIEHUI.
ITpaktuka 3axmouenusa CoepyHeHHbIMM IllTa-
TaM) KOJIOHMA/IbHBIX «IOTOBOPOB» C MHAENCKMMU
HapojlaM!l OKa3aja pellalliee BO3JENCTBME Ha
dbopMMpoBaHUe aMePUKAHCKOrO IIpaBa, ero HOpM,
IPU3HALIMX JNIIb «YCTYIKY [1€PEroBOPHOrO Map-
THepa» 1 IMPEAIIONATrallMX ero «IOpakeH1e» B Ka-
4yecTBe NMPOTHUBHMKA. HenpeB3olileHHbIMU C TOYKM
3peHNUA YHUYIDKEHUA MUPOBOI JOTOBOPHON IIPAK-
TUKM OCTAIOTCA IOJTIMCAHHDIN «I[UBU/IM30BaHHBIM»
BammHrToHOM 4epes MOfKyI ¢ HapogoM 4OoKTo Jlo-
roBop pyubs Tanuymoomero Kponuka (27 ceHrsaops
1830 r.), 10 KOTOPOMY OH YCTYIIa/l IIPAaBUTENIbCTBY
CIIA cBou TeppuTOpMit U MOJIEKaN AETOPTALN
u3 Muccucuny B OK/1axoMy ¢ pesepBaliusAMIU «IljIe-
MeHHOII Iopucankunm», u [lorosop @opta Jlapamu c
uHpelamy makora (1868 r.), KOTOpHIM 0beranoch
BEPHYTb «BCe 3a0pOLIEHHbIE U HEUCIOJIb3yeMble
3eMJIM U TeppUTOpUM». VIHTepBEeHLIMOHUCTCKOE CO-
flep>KaHMe, IpOTHBOpeyalliee IPUHIUIIAM Y HOpMaM
MEX/YHaPOJHOTO IIPaBa, ONPENENIANO0 JOTOBOPHYIO
npakTuky CIIA B «TeppuTOpMaIbHBIX» OTHOILIEHN-
AX ¥ C TATMHOAMEePMKaHCKUMY TTapTHepaMy — Cy6b-
eKTaMy MeXpyHapopHoro mpasa (Mexkcuka, [Tana-
Ma), B KOTOPOM, KaK CBUIETe/IbCTBYET IIPU3HAHHBII
MaTp npaBoBoil Hayku . KembseH, «rmaBeHcTByeT
IOPUHLMI KOJJIEKTMBHOI OTBETCTBEHHOCTU 3a He-
BIHOBHOE IIOBEleHMe, a He IPUHLUI MHIUBU-
[lyaJIbHOJl OTBETCTBEHHOCTM 3a BUHY» [Kenbsen
2015:220]. Oco6eHHOCTbI0 HAaYa/IbHOTO (POPMUPO-
BaHM «LVBY/IM30BaHHOI» BHeLIHe momnTuky Co-
enuHeHHbIX IllTatoB OBUIO JOMMHMpPOBaHVE B Hell
«JIeTa/IVCTCKIUX IIOAXOI0BY, BRIPOCIINX 13 Tpasa. Ho
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BCKOpe «MeX/JYHapOIHOe IIPaBO CTA/I0 PacCMaTpu-
BaTbCA B JIy4IIeM CIy4dae Kak HemsOexHoe 3710, a B
Xy/ueM — Kak 6e3BbIxofHblil «Tymuk» (blind alley)»
[Barber 2008:70]. [Ins I. Moprenray, I/1aBbl IIKOJIbI
HOIMTUYECKOTO peann3Ma, MeX/YHapOJHOe IIPaBO
He COTIEPXKUT «CIeNMaNbHON 00s3aTeIbHOCTI» (NO
specific obligation); ecu «HaIMOHAIBHBIIT NHTEPEC
TpebyeT AelCTBYA BOIPEKU IPUHATBHIM IIPaBIIAM
MeX/JYHapOJHOTO IIPaBa, TO eAMHCTBEHHO 00513aH-
HOCTbBIO TOCYAApPCTB ABJIAIOTCA NENCTBUA B UX COO-
CTBeHHBbIX MHTepecax» [Barber 2008:73]. [JanHblit
«KJTACCUYECKUIT» peann3M U aMepUKAHCKUe Ipar-
MaTH4ecKue TeOpUy MOABEIN K «OTPULIAHNIO CAMO-
ro MOHATHUS MeX[yHapomHoro mpasa» (the notion
of international law entirely). Ix. Keunan, smart
diplomat, M3BeCTeH «yHUYTOXAIOLE» KPUTUKOI
JIET/IICTCKO-MOPA/IVICTCKOTO TOAXOAA K MeXIyHa-
ponHbIM fienaM. EMy, MOCKOBCKOMY 9KC-IIOCITY 10n
grata, «cama npes npasa (ocobenno Ycra OOH),
KOTOpasi Mora 6bI ObITH MCIONIB30BAHA 1A IIOJA-
BJICH)A XQOTUYECKMX U ONACHBIX BOXKJEIEHNII TIpa-
BUTE/IbCTB B MEXJIyHapOZiHOI cepe, Kazamach Ha-
fymaHHOI» [Barber 2008:73].

CoBpeMeHHasI BHEIIHssSI «aHTUIIPABOBAs» I10-
JUTHKA agMMHMUCTpanmyu Tpamma — 3TO mpexpe
Bcero 6opprba CIIIA ¢ uyxumm cyBepeHMUTETaMM
pazyu coOCTBEHHOI TereMOHNU C ee plebejum sapere
(nmme6eiickuM IPUBKYCOM) 11O BCeMY MUPY, GUHAH-
COBO-TEXHOJIOTMYeCKOe IIOfIaBJIeHNe MHBIX LVIBU-
JIM3ALVIOHHBIX TIOPANKOB, HE OTBEYAIOLIMX CBOMM
IyXOM M COfep>KaHNeM aMepUKaHCKOMY CTaHAap-
Ty. OTBEprHYTO LVBUIM30BAaHHOE OOIIENPUHATOE
[OHVMMAHIe, YTO «MEXIYHAPOLHOe MPaBoO 0053bI-
BaeT M YIPAaBOMOYMBAET rocyaapcTBo» [Kenmbsen
2015:221]. OueBuaHA COCPENOTOUCHHOCTD BAIIVHT-
TOHCKOJ1 a]MIHICTPALMY Ha HOINBITKAX CBECTU BCe
JIOTOBOPHO-IIPAaBOBOE MHOT000pasye CyILIeCTBYIO-
IIer0 MMPOIOPsAZIKA K IPOM3BO/IbHON 3aMeHe YHU-
BePCa/IbHBIX TIPUHIVIIOB I HOPM MEK/[YHApOJHOTO
IpaBa Ha «MefYIOKpaTHyecKye» paBuIa, GopMy/n-
pyeMble BefyILel Aep>KaBoll TPaHCATIaHTUYECKOTO
«BaBmmoHa» ¥ OCHOBaHHbBIE Ha «HOBBIX IIPAaBOBBIX
NOpsAJKax», Ha aHITIOCAKCOHCKOM «OCTMHUAHCKOI»
IIIKOJIE, BBICTYTIAIOLIEll IIPOTHUB CBA3M IPaBa ¢ MOpa-
npro. Ternpn Kncemumkep, aHammsupys COCTOSHME
¥l MECTO B MUPOBOM HOPS/IKE CUCTEMbI «aMepPUKaH-
CKOTO KOHCEHCYCa», OCHOBAHHOTO HA «IIPaBUJIAX»,
a He MeX/YHapOJIHO-IIPaBOBBIX IPUHIVIIAX 1 HOP-
MaX, BBIHYXK/IeH IIPM3HATbh, YTO «4acThble yBellleBa-
HIA, OOpallleHHbIe K IPOYVM CTPaHaAM... UTPATD «II0
IpaBWIaM BaJLATh IEPBOTO CTONETHA»... IOKA3bI-
BAIOT, YTO HE CYIeCTBYeT OOIIero A/ BCeX Hpef-
CTaB/IeHNA 00 3TOJ CHUCTEMe...», T.e. O HbIHEUTHUX
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«rpaBwtax» [Knceunmkep 2015:10]. IIpodeccno-
Ha/IbHO HEBHATHbIE, JIMILEHHbIE CMbICIOBOI SICHO-
CTVM MHUMBIE «IIPABUIA» YIOMUHAKTCA B CTAPOM
PYCCKOM [IUIIIOMAaTH4eCKOM JIeKCUKOHe Kak «bec-
CBSI3HbIE OTBJIEYEHMSI».

O4eBUIHO, YTO O PABHOIPABUY INPU3HAIOIINX
«HOBBIE TIPaBWIa» M YYACTBYIOLIMX B «aMepMKaH-
CKOM KOHCEHCYCe» pedl HeT; er0 MeXaHM3M IIpef-
CTaBJIsIeTCs, CKopee, Kak faking collaborators, T.e.
UMUTAIVs B3aMMOJECTBYIOIMX 00beKToB. B He-
OTMEHSIeMBIX paMKaxX aMepUKAHCKOTO BOEHHO-IIO-
JINTUYECKOTO MIPEBOCXOACTBA M AHIIOCAKCOHCKOTO
IPaBOBOTO TOPsi/iKa onmy4yaeTcs, o Kenbseny, 4to
«ufies TpyUMara HPaBOBOTO IOPS/KA OTHEIbHOTO
rOCyJapcTBa O3HAYaeT He TOMbKO OTPULIAHNE CyBe-
peHnTeTa BCEX IPYTUX TOCYAAPCTB (M TeM CaMbIM, C
TOYKYV 3PEHMS JOTMBI CYBEPEHNTETA, OTPULIAHNE UX
IOPUAINYECKOTO CYIeCTBOBAHMs B KadecTBe TOCY-
IApCTB), HO U OTPUIIAHME MEXIYHAPOJHOTO IIpaBa»
[Kenbsen 2015:230].

CyljecTBeHHass CTOPOHA IPUBENEHHOIO Kpu-
TUYECKOT0 «pa3bopa» COCTOSHUS aMepUKAHCKOI
JUIICTY>KOBI, ee QYHKIMOHA/IBHBIX 3a7ad U «KecT-
KUX» IparMatuyecknx, hard-nosed (6ecromaaupix!)
METOMOB TIPOTUBOJEICTBYSI IIPABOBOMY Hauay
B UX peanu3auyy U COOTIONEHNI0 NPUHLUIIOB 1
HOPM MeX/YHapOIHOIO IIpaBa IOATBEPXK[IAeT He
TOJIBKO MEXIYHApPOJHO-IIPAaBOBYI0 Hefleecroco0-
HocTh CHIA B peanusax cerogHAIIHEro OHSA, HO U
JKM3HECTIOCOOHOCTD yueHMs MapreHca, «Ipepa-
TaBLIETO IOJHATHCS BBILIE MOBEPXHOCTY IIOBCEJ-
HEBHOTO (hakTa MeXIYHAPOJHOI JKU3HMU, HO PEKO-
MEHJIOBABILETO T0/IeT O/IM3KO OT ee MOBEPXHOCTI»
[Hombpe 1909]. ITonck «cpepcTB A/Isi BO3MOXKHOTO
[pefOTBPAIEHNS BONHB 1 TYMaHUTAPHBIX Mep
IO «CMATYEHNIO OeICTBMUII ee B CTydYasx, rye ObI OHa
OKasayiach Heu30eXXHoI» ObUI OCHOBHOI 3ajauell Ha
Taarckoit koHdepeHyy 1899 ., MHUIMMPOBAHHO
IJIABHBIM 00Pa3soM PYCCKVM IIPaBUTEIbCTBOM 1 CO-
CTaBUBLIEN COfeP)KaHNE POCCUIICKOI MEXTYHAPOJ -
HO-IIPaBOBOI JJOKTPUHBIL

[IpeeMcTBeHHbIE IOV CTPAHBI B yTBEPIXK/ie-
HIMJ ee HAIVIOHAJIbHBIX MIHTEPecoB U 000CHOBAHMM
MEXIYHapPOJHOTO IIPaBONOPsJKa He MMEIT pas-
JIMYUIL C OLleHKaMy U pekoMeHpanysamu u3 Cekper-
HOJ MHCTPYKIMM YIIOTHOMOYeHHOMY oT Poccuu Ha
mypHolt KoHpepentyu B [aare nocny E.E. Craanio
23 (5mas) 1899 r.: «Benukast 6y[yLUiHOCTD IPEACTOUT
Poccum... Ee skoHOMMYECKME U [yXOBHbIE CHUJIBI BCE
6oree 1 6oyee pasBUBaIOTCA... MHOTO€ CZleNlaHoO, HO
eltie OosIpllIee 0CTAeTCs COBepUINTD. [I/1s1 cero HeoO-
XOZIMMBI I MaTepyabHble CPeACTBa, U MPEeXJie BCe-
ro Mup, B ocobennoctu B EBporne. IToaTomy Besikoe
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NCTOPUA MEXOYHAPOOHOIO MPABA

E.P. BopoHuH

cOepesxeHye BOGHHOTO OI0IKeTa eCTb BaXKHOE IPU-
obpeTeHe, 1 KaXIBII TOff Mpa eCTh HOBas 1obeya
Poccum»'2. Poccyst mpopomkaeT MUCCUIO HOCUTENS
Y HOPMOTBOPYECKOTO IOOOpHMKA BEPXOBEHCTBA
MeX/JYHApOJHOTO IIpaBa B MUPOBOM COOOIIeCTBe,
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IMPACT OF THE CORE INTERNATIONAL
HUMAN RIGHTS TREATIES ON

THE HUMAN RIGHTS SITUATION IN
STATES: DOCTRINAL APPROACH

INTRODUCTION. The paper considers the prob-
lem of the realisation of the core international human
rights treaties at the national level from a perspective
of the importance of conducting doctrinal research in
this area. The authors provide the analysis of the con-
tent of the study project “The Impact of the United Na-
tions Human Rights Treaties on the Domestic Level”,
launched in 2018 in continuation of the study carried
out almost 20 years ago initiated by Ch. Heyns and
E Viljoen, professors of the Center for Human Rights
of the University of Pretoria (South Africa), with the
support of the Office of the UN High Commissioner
for Human Rights (OHCHR), to study the impact
of the six existing at that time core international hu-

16

man rights treaties on the human rights situation in
20 States, including the Russian Federation.

MATERIALS AND METHODS. The research
was based on a variety of study materials, includ-
ing international treaties, outcome documents of the
international conferences, recommendations of the
human rights treaty bodies, doctrinal studies, na-
tional legislation and the court practice of the Rus-
sian Federation. The authors applied historical legal
and comparative legal methods when comparing the
contents of the 1999 research and the 2018 study
project, tracking the developments in the universal
human rights system since 1999 till today, compar-
ing the current tendencies in the realisation of the
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human rights treaties in Russia with the conclusions
of the previous research on Russia. The method of
legal forecasting was used to determine the perspec-
tives of the present and possible future research on
the impact of human rights treaties in States.
RESEARCH RESULTS. Demonstrating the deve-
lopments in the universal human rights system and
the dynamics in the realisation of the human rights
treaties in Russia taken place since 1999, the authors
examined the tasks of the new research they need to
conduct as the successors of professors Yu. Kolosov
and Yu. Reshetov and identified the specifics of the
approach of the new study comparing to the previ-
ous one.

DISCUSSION AND CONCLUSIONS. The
authors demonstrate the potential of the study to de-
termine the measures to enhance the effectiveness of
the human rights treaty body system within the on-
going process on its strengthening, including the 2020
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UN comprehensive review of the progress achieved
in this field. The paper points out the importance of
expanding the research to more than 20 countries,
already covered by the research, with a view of form-
ing a comprehensive picture of the way in which the
international human rights treaty system influences
the situation of rights holders at local level, just where
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BIIVAHUE OCHOBHDbIX
MEXAYHAPOOHbLIX AOIroBOPOB
MO NMPABAM YHEJIOBEKA HA
MPABO3AWLNTHYIO CUTYALUIO B
rOCYAAPCTBAX: AOKTPUHAJIbHbIN

noaxon

BBEJEHWE. B cmamve paccmampusaemcs npo-
bnemamuxa peanu3ayuu 0CHOBHbLIX MeNOYHAPOO-
HblX 002060p06 MO NPABAM He/l06eKA HA HAUUO-
HAZIbHOM YpPO6He C IMOYKU 3pPeHUS BAXHOCHU
nposedeHuss JOKMPUHATILHBIX UCCIE008aHUTE 8 OAH-
HOtL cihepe. Aemopul usyuaom codepiarue npoex-
ma «The Impact of the United Nations Human
Rights Treaties on the Domestic Level», unuyuupo-
sanHo2o 8 2018 e. 8 npobomfceﬂue Uccned08aHus,
nposederHozo 20 nem HA3a0 No UHULUAMUBE NPO-
geccopos Llenmpa no npasam uenosexa Ynueepcu-
mema IIpemopuu (FOAP) K. Xaititca u @. Bunvoa-
Ha npu noddepike YnpaeneHus BepxosHozo
komuccapa OOH no npasam uenosexa (YBKIIY
OOH) ¢ uenvio usyueHust 6UAHUS wleCmu Oeil-
CM606aBUIUX 68 MO 8PeMT 0CHOBHBIX MeHOYHAPOO-
HblX 00206006 NO NPABAM HesI06eKA HA CUMYAUUI0
¢ 3aujumoti npae uenosexa 6 20 20cyoapcmeax
mupa, ekntouas Poccutickyto @edepayuto.

MATEPUAJIBI I METOJBI. IIpu nposederuu
UCCTIE008AHUS UCNONIL30BAUCY PA3HbBIE 00KYMEH-
Mol, 8 MOM HUcTe MeHOYHAPOOHble 002080pbl,
Umoz2o6vle 0OKyMeHMbl MeHOYHAPOOHVIX KOoHpe-
peHyuil, pexomeHOAUUU 002060PHLIX OP2AHOE 1O
npasam uenosexd, 0OKMPUHANbHbIE UCMOYHUKLU,
HAUUOHATIbHOE 3AKOHOOAMeNbCceo U cyo0eOHAs
npaxmuka Poccutickoii Pedepayuu. Aemopuvt npu-
MeHUNU UCMOPUKO-NPABOBOTE U CPABHUMENLHO-
npasos6oil MemoovL Npu conOCMaseHul cooepia-
HUS uccnedosanus 1999 e. u mekyujezo npoexma,
npu U3yueHuU U3MeHeHull, NPoUcueouux 6 yHu-
8epcanvHoll  Npaso3auiUMHOL  cucmeme nocse
1999 2., npu cpasHeHuu mexyujux meHoeHuuli 6
obnacmu peanusayuu 002060p06 NO NPABAM Ues0-
sexa 6 Poccuu c pesynomamamu npeovioyuiezo uc-
cnedosanus no Haueii cmpare. Memoo npasosozo
NPOeHO3UPOBAHUS ObITl UCNONL30BAH C Ue/IbI0 Onpe-
OefleHUsT nepcnekmue HACMosuseeo0 U 603MOMHbIX

18

0y0yuwux uccne008anuil BAUAHUS NPABO3AULUM-
HblX 002080p06 HA NPABOSble CUCTEMbL 20CY-
dapcme.

PE3YJIBTATbI MCCIEJOBAHMA. [emon-
CMPUPYS U3MEHEHUS 6 YHUBEPCANbHOL Npasosa-
WUMHOTL cucmeme U OUHAMUKY peanu3ayui 0020-
8opos no npasam uenosexa 6 Poccuu ¢ 1999 no
2019 2., agmopul U3y4unu 3a0a4u H08020 UCCIE00-
8aHU, KOMOPOe OHU OO0IHHbL NPO6ecmu Kak npe-
emHuxu npogeccopos F0.M. Konocosa u FO.A. Pe-
wiemosa, U packpolau cneyuPuky c6oezo nooxooa
10 CPABHEHUIO C NPeObIOYUAUM.

OBCYJKIOEHWE U BbIBOIDI. Asmopu: noxka-
3a/1U NOMEeHYUAN OAHHO20 UCCTIE008AHUS 6 HACTU
onpeoeneHUs mep No NOBblUleHUIO IPPHeKmMUBHO-
Cu cucmemvl 002060PHbIX 0P2AHO6 NO NPABAM
ues06eKa 6 PAMKAX NPOOONHAIOULE2OCT NPoyecca
ee ykpennenus, eknouas npeocmosusuti 6 2020 e.
sceobvemmouuil 0630p Ha yposve OOH npozpec-
ca, docmuzHymozo 6 amoti obnacmu. B cmamoe
noouepxusaemcs HeoOX00UMOCMb PACUUPEHUS
0X6aMa UCCTIE008AHUS NyMeM 6KNIOUEHUSL 6 He20
HO8bIX cmpaH nomumo mex 20, Komopovle yxe 6
Hem ompaxceHvl. Mo no3eonum chopmuposams
8CE00DeMIIOULYI0 KAPMUHY 11020, KAKUM 00pa3om
cucmema mexoyHapooHvix 002080pP06 NO NPasam
uesi06eKa 6/1USeM HA NOJI0KEHUe HOCUmernell npas
Ha HAYUOHATLHOM YPOBHe — mam, 2de amo, oeti-
CMBUMenvHO, 6AHHO.

KITIOYEBBIE CJIOBA: OcHosHbie mencoyHapoo-
Hole 002060pvt OOH no npasam uenosexa, 002060p-
Hble 0peaHbl NO NPABAM 4en06eKad, HAUUOHATIbHAS
npasosas cucmema, umnnemenmayus, Komnnexc-
Hblil 0030p cucmembl 002060PHBIX 0peaH08 no npa-
sam uenosexa OOH 2020 e.

TSI HTUTUPOBAHUS: Abammnse A.X., Kone-
Ba A.E., ConniieB A.M. 2019. BiugHime 0oCHOBHBIX
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MEXXIYHapOIHbIX JOTOBOPOB II0 IIpaBaM 4yelloBeKa
Ha TIPaBO3alMTHYI CUTYallMI0 B TOCYylapCTBax:
OOKTPMHAJIbHBIN NOAXOH. — MockoscKuil iypHan

he United Nations (UN) has a tradition of

celebrating anniversaries of significant events

and reviewing the changes that have occurred
throughout the world and within the UN itself after
these events. This tradition became widespread in
the field of international protection of human rights.
For example, the Tehran International Conference
on Human Rights was held in 1968 in order to review
the work done over twenty years since the adoption
of the 1948 Universal Declaration of Human Rights'.
In 2013, during the Vienna+20 Conference, held un-
der the auspices of the UN, some achievements and
challenges after the 1993 Vienna World Conference
on Human Rights have been emphasized®. In 2016,
the UN celebrated the 50th anniversary of the adop-
tion and 40" anniversary of the entry into force of
the two Covenants — the 1966 International Cov-
enant on Economic, Social and Cultural Rights and
the 1966 International Covenant on Civil and Politi-
cal Rights [50 let... 2017]°. This list of the UN events
is not exhaustive.

It seems that this approach allows us to evaluate
the advantages and disadvantages of the adopted in-
ternational instruments, to follow their genesis and
to determine further directions of activity.

MmeHoyHapooHoeo npasa. Ne 2. C. 16-25.
DOI: 10.24833/0869-0049-2019-2-16-25

A similar approach was developed by the UN
with respect to the process of strengthening the
system of human rights treaty bodies who moni-
tor the fulfillment by States of their obligations
in accordance with the core international human
rights treaties*. This process, which has more than
30 years of history, is currently characterized by the
adoption of measures to implement the 68/268 UN
General Assembly Resolution dated April 9, 2014°,
which completed a two-year intergovernmental pro-
cess on strengthening and improving the effective
functioning of the treaty body system [Egan 2013;
Abashidze, Koneva 2013; Abashidze, Koneva, Solnt-
sev 2017:202-246]. In 2020, in accordance with § 41
of the 68/268 Resolution, under the auspices of the
UN General Assembly, a comprehensive review of
progress will be conducted, within which the results
of the implementation of the Resolution will be sum-
marized and proposals for future strengthening of
the treaty body system will be developed.

In parallel with the ongoing strengthening pro-
cess taking place at the UN level different doctrinal
researches were launched to study the ways to im-
prove the system®. Among them particular attention
should be given to the project “The Impact of the

' Final Act of the International Conference on Human Rights. Teheran, 22 April to 13 May 1968. URL: http://legal.un.org/avl/
pdf/ha/fatchr/Final_Act_of_TehranConf.pdf (accessed date: 01.03.2019).

2 Vienna+20: Advancing the Protection of Human Rights. Achievements, Challenges and Perspectives. 20 Years after the
World Conference. International Expert Conference. Conference report. June 27-28 2013. URL: https://www.bmeia.gv.at/

fileadmin/user_upload/Zentrale/Aussenpolitik/Menschenrechte/Conference_Report_-_Vienna_20.pdf

01.03.2019).

(accessed  date:
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 See also United Nations Human Rights Council Resolution 29/1 “Fiftieth anniversary of the adoption and fortieth anniver-
sary of the entry into force of the International Covenants on Human Rights” dated July 2, 2015. URL: http://ap.ohchr.org/
documents/dpage_e.aspx?si=A/HRC/RES/29/1 (accessed date: 01.03.2019); O tematicheskoi diskussii vysokogo urovnya v
Sovete OON po pravam cheloveka v svyazi s 50-i godovshchinoi prinyatiya Mezhdunarodnykh paktov o pravakh cheloveka
[On the thematic discussion in the UN Human Rights Council on the 50* anniversary of the International Human Rights Cov-
enants]. - Official website of the Ministry of Foreign Affairs of the Russian Federation. March 3,2016. URL: http://www.mid.ru/ru/
maps/ch/-/asset_publisher/OGeZPtOO3ptm/content/id/2124726 (accessed date: 01.04.2019). (In Russ.)

4 Human rights treaty bodies are established in accordance with the provisions of the core international human rights
treaties, the fulfillment of which they monitor. In order to ensure the balance with intergovernmental human rights bodies,
these mechanisms consist of independent experts with recognized competence in various human rights fields. Currently,
there are 10 human rights treaty bodies functioning in the form of 9 committees and one subcommittee, bringing together
172 independent experts [Abashidze, Koneva 2015].

> Resolution adopted by the General Assembly on April 9, 2014 No. 68/268 “Strengthening and enhancing the effective
functioning of the human rights treaty body system”. URL: https://undocs.org/pdf?symbol=en/A/RES/68/268 (accessed date:
01.03.2019).

6 See for instance: Academic platform report on the 2020 review “Optimizing the UN Treaty Body System”. May 2018. URL:
https://www.geneva-academy.ch/joomlatools-files/docman-files/Optimizing%20UN%20Treaty%20Bodies.pdf  (accessed
date: 01.03.2019).
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United Nations Human Rights Treaties on the Do-
mestic Level”, launched in 2018 in continuation of
the study carried out almost 20 years ago initiated by
Ch. Heyns and E Viljoen, professors of the Center for
Human Rights of the University of Pretoria (South
Africa), with the support of the Office of the UN
High Commissioner for Human Rights (OHCHR),
to study the impact of the six existing at that time
core international human rights treaties on the hu-
man rights situation in States.

The research project in 1999 covered 20 States
representing five regions of the world (four States
from each region): Australia, Brazil, Egypt, Zambia,
India, Spain, Iran, Canada, Colombia, Mexico, the
Czech Republic, Estonia, Finland, Jamaica, Japan,
Philippines, Romania, the Russian Federation, Sen-
egal and the South Africa. These States were selected
in order to identify the most representative group of
States which human rights systems have undergone
changes due to their participation in the core inter-
national human rights treaties.

The results of this study, published in 2002 in the
monograph with the title “The Impact of the United
Nations Human Rights Treaties on the Domestic
Level” [The Impact... 2002], were supposed to be
used during the process of developing proposals for
improving the activities of human rights treaty bod-
ies. In structural terms, this monograph included
an introductory part, containing an overview of the
results achieved, and the chapters dealing with the
analysis of each country, prepared by the country
researchers. The attention of researchers was specifi-
cally focused on the assessment of international trea-
ties’ impact at the national level. The term “impact”
meant any interrelation of the norms of these inter-
national treaties with the changes in the field of the
protection of human rights in the State. For example,
such an impact may take place due to: the inclusion
of the norms of international treaties in the system of
the sources of law in the State; the adoption by gov-
ernment authorities of measures to implement the
recommendations of the human rights treaty bod-
ies (committees) on the basis of the consideration
of periodic reports, communications and conduct of
inquiries; or as a result of activities of the civil soci-
ety organizations guided by these recommendations;
due to the coverage of information about these trea-
ties and their monitoring bodies in the mass-media;
as a consequence of the inclusion of human rights

issues in the educational programs in schools and
universities [The Impact... 2002:1-2].

The chapter on the Russian Federation was pre-
pared by two eminent professors of the Moscow State
Institute of International Relations of the Ministry of
Foreign Affairs of the Russian Federation (MGIMO
University): professor Yu.M. Kolosov (1934-2015),
Doctor of Laws, Honored Scientist of the Russian
Federation, Head of the Department of International
Law of the MGIMO University (1987-2005), Mem-
ber of the UN Committee on the Rights of the Child
(1991-1999), Member of the UN Committee on
Economic, Social and Cultural Rights (2002-2010)
[Kolosov 1989; Kolosov 1991; Kolosov 2005], and
professor Yu.A. Reshetov (1935-2003), Doctor of
Laws, professor at the MGIMO University, Member
of the UN Committee on the Elimination of Racial
Discrimination (1988-2003), Ambassador Extraor-
dinary and Plenipotentiary, Ambassador of the Rus-
sian Federation in the Republic of Iceland (1992-
1997) [Reshetov 1995; Reshetov 1991; Reshetov et al.
1991; Clark, Reshetov 1995; Reshetov 2001; Reshetov
2002].

Professors Yu.M. Kolosov and Yu.A. Reshetov, on
the basis of a list of questions (template) approved by
the authors of the project for the country researchers
from all States, carried out the comprehensive analy-
sis of Russia’s participation in all six core internation-
al human rights treaties in force at that time’, with a
particular focus on the Russia’s relationship with the
relevant treaty bodies and the impact of their recom-
mendations on the human rights situation within the
State. Thus, the Russian professors revealed the legal
status and significance of international human rights
treaties in the Constitution and the legislation; the
impact of these international treaties on the devel-
opment of national strategies and policies; assessed
the level of awareness about the treaties and the work
of the treaty bodies among the population, civil so-
ciety and legal professionals; identified the overall
picture in the sphere of education in terms of teach-
ing human rights disciplines, and also analyzed the
involvement of the civil society organizations and the
mass-media in the implementation of international
treaties.

Within the context of the limited information
on the practice of the treaty bodies, national mecha-
nisms for implementing their recommendations, as
well as sufficient data on the activities of the relevant

7 The 1965 International Convention on the Elimination of All Forms of Racial Discrimination, the 1966 International Cov-
enant on Civil and Political Rights, the 1966 International Covenant on Economic, Social and Cultural Rights, the 1979 Con-
vention on the Elimination of All Forms of Discrimination against Women, the 1984 Convention against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment, the 1989 Convention on the Rights of the Child.

20

MockoBcKuin XXypHan mexpayHapogHoro npasa « 2 « 2019



Aslan Kh. Abashidze, Aleksandra E. Koneva, Alexander M. Solntsev

HUMAN RIGHTS

authorities involved in the realization of the inter-
national human rights treaties Yu.M. Kolosov and
Yu.A. Reshetov, however, revealed the current ten-
dencies in the implementation of the human rights
treaties in Russia and determined perspectives for
strengthening the cooperation of Russia with treaty
bodies in order to improve the implementation of
their reccommendations at the national level.

Thus, the Russian experts, indicating the problem
of the lack of implementation of the concluding ob-
servations of the committees, pointed out the neces-
sity for the treaty bodies to prepare shorter and more
specific concluding observations, as well as recom-
mended to the government to send the concluding
observations and draft plans of action to the parlia-
ment for taking appropriate decisions in this respect
with due regard to cooperation with non-govern-
mental organizations [Kolosov, Reshetov 2002:516].

Yu.M. Kolosov and Yu.A. Reshetov, among other
things, have also referred to the need to disseminate
information about the activities of the human rights
treaty bodies and international human rights mecha-
nisms in general. In this regard, noting the small
number of communications forwarded to the com-
mittees by the Russian citizens on the violations of
their rights®, as well as the time consuming nature
of the procedure for examining communications, the
Russian experts suggested “to appoint one or more
persons from among the nationals of a given state
as Committee ‘correspondents”, who will “accept
communications inside the country, advise the in-
dividuals on how to conform with the requirements
and dispatch the communications to the Commit-
tee with their own conclusions” [Kolosov, Reshetov
2002:516]. Such an appointment should be made
public, mainly through a wide coverage in the media.

Furthermore, the authors recommended for the
distribution of the brochure with the text of the six
treaties with the commentaries among all the courts
[Kolosov, Reshetov 2002:517].

Noting the minimal NGO impact on the report-
ing process, Yu.M. Kolosov and Yu.A. Reshetov
pointed to the need for NGOs to get access to TV
and radio broadcasts on a regular basis [Kolosov,
Reshetov 2002:517].

Today, 20 years later, a study conducted in 1999
remains the most comprehensive research work in

the field of studying the influence of international
human rights treaties at the national level and pro-
vides a solid foundation for further researches in this
area.

Over the past two decades, the system of the in-
ternational human rights treaties and committees
has changed significantly in many aspects. At this
moment, nine core international human rights trea-
ties have already been adopted and ten treaty bod-
ies were created. The number of ratifications of in-
ternational treaties has increased significantly, and
a greater number of committees have received com-
petence to consider communications and interstate
complaints, as well as to undertake inquiries’. Fur-
thermore, since the 1999 study, the States Parties to
human rights treaties have undergone several review
cycles of their reports in the committees, resulted
in concluding observations. The treaty bodies con-
sidered a bigger number of communications and, in
their views, gave States recommendations on provid-
ing remedies in relation to the violations of human
rights enshrined in the respective treaties. The com-
mittees adopted new general comments [Abashidze
2011] and modernized the existing ones as well as
developed new working methods and rules of pro-
cedure.

As the work of the treaty body system has expand-
ed, the new initiatives were launched to improve their
activities. Over the past twenty years, many research
papers have been prepared on the effectiveness of the
treaty bodies as a system or on improving its various
components. However, among them there are practi-
cally no empirical studies on the assessment of the
results of their work at the national level.

Against the background of the above-mentioned,
we should also take into account some changes in
the UN human rights architecture resulting from the
reform of its human rights mechanisms, namely the
replacement in 2016 of the UN Commission on Hu-
man Rights with the new intergovernmental body -
UN Human Rights Council (HRC). The creation
in 2006 of the new mechanism within the frame-
work of the HRC - the Universal Periodic Review
(UPR) - is particularly significant, as well as the ex-
pansion of the system of special procedures of the
HRC [Abashidze, Goltyaev 2013; Connors 2017].
The interaction of these mechanisms with the human

& At that time Yu. Kolosov and Yu. Reshetov mentioned that only 10 communications were submitted to the Human Rights
Committee with only one case finalized by the Committee [Kolosov, Reshetov 2002:515].

° Note by the UN Secretary-General “United Nations reform: measures and proposals’, dated June 26, 2012 (UN Doc.
A/66/860). URL: https://undocs.org/en/A/66/860 (accessed date: 01.03.2019); Report of the UN Secretary-General “Status
of the Human Rights Treaty Body System’, dated August 6, 2018 (UN Doc. A/73/309). URL: https://undocs.org/A/73/309 (ac-

cessed date: 01.03.2019).
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rights treaty bodies is increasing every year, thereby
affecting the implementation of the international hu-
man rights treaties at the national level.

In addition, we cannot ignore the expansion of
the activities of the regional human rights mecha-
nisms [Koneva 2014; Regional Human Rights Sys-
tems... 2018], as well as of the national human rights
bodies and the civil society organizations at the na-
tional level.

The adoption of the Sustainable Development
Goals (SDGs) for 2016-2030" stimulated the inter-
national human rights mechanisms, including treaty
bodies, and States to draw the attention to the need
to take measures to achieve the SDGs in the frame-
work of the implementation of the core international
human rights treaties.

All these achievements and events at the interna-
tional and national levels of the protection of human
rights provided professors Ch. Heyns and E Viljoen
with the opportunity to initiate a new study in 2018
in cooperation with the OHCHR with a view to re-
considering the impact of the core human rights
treaties on the situation with the protection of hu-
man rights in the previously indicated 20 States'.
However, it was also agreed that the scientific work
conducted 20 years ago should serve as a starting
point for conducting this new research in order to
identify new tendencies in the implementation of in-
ternational treaties at the national level and to form a
vision of the future prospects for the development of
the system of international treaties and treaty bodies.

The project results will be taken into account in
the framework of the comprehensive review of the
progress achieved in strengthening the treaty bod-
ies, which will be held in 2020 at the level of the UN
General Assembly.

The international academic publishing house
“Brill,” the successor to the publishing house “Kluwer
Law International” founded in 1683 in Leiden (the
Netherlands), which published the results of the pre-
vious research, agreed to publish in 2020 the results
of the new research to be conducted by the specialists
of the same 20 States.

On 28 February and 1 March 2019 the authors of
the project held a meeting of the country research-
ers from all 20 countries, hosted by the OHCHR
at Palais Wilson and Palais des Nations in Geneva

(Switzerland). In the course of the meeting the
country researchers met different experts from the
OHCHR, academia, NGOs, who work in the field
of the application of the human rights treaty system
and discussed with them the current developments
in the system as a whole as well as other studies on
the implementation of the findings of the interna-
tional human rights bodies and the methodology
used in these studies. The participants of the meeting
also exchanged information on the progress made in
their ongoing research, including the methodology
used, identified the problems faced by them and dis-
cussed the ways to address them.

The successors to the professors Yu.M. Kolosov
and Yu.A. Reshetov for conducting research in Russia
became professor A.Kh. Abashidze, Doctor of Legal
Sciences, Professor, Honoured Lawyer of the Russian
Federation, Head of the Department of International
Law, Law Institute, RUDN University, Member of
the UN Committee on Economic, Social and Cul-
tural Rights, Chair of the International Law Com-
mittee of the United Nations Association of Russia;
A.M. Solntsev, Candidate of Legal Sciences, Associ-
ate professor, Deputy Head of the Department of In-
ternational Law, RUDN University, and A.E. Koneva,
Candidate of Legal Sciences, Senior Lecturer at the
Department of International Law, RUDN University.

Guided by the list of questions (template) pre-
pared for the researchers from all 20 States, and
based on the material on Russia, previously elab-
orated by Yu.M. Kolosov and Yu.A. Reshetov,
A Kh. Abashidze, A.M. Solntsev and A.E. Koneva
will study the level of influence of the main interna-
tional human rights treaties and treaty body recom-
mendations on the Russian legislation, judicial prac-
tice, the development of national strategies, human
rights education, as well as assess the level of aware-
ness of these treaties and the work of their monitor-
ing bodies.

When carrying out the study, the Russian experts
take into account the fact that since 1999, in addition
to changes at the UN level and in the treaty body sys-
tem, the human rights situation in the Russian Fed-
eration has changed significantly.

Russia has developed a sound experience in the
participation in the human rights treaty system,
giving significant attention to cooperation with the

10 General Assembly Resolution 70/1 “Transforming Our World: the 2030 Agenda for Sustainable Development’, dated Sep-
tember 25, 2015 (UN Doc. A/RES/70/1). URL: https://www.un.org/en/development/desa/population/migration/generalas-
sembly/docs/globalcompact/A_RES_70_1_E.pdf (accessed date: 05.03.2019).

" See Press Statement “University of Pretoria announces mayor new study with United Nations on the global human rights
system”. URL: http://www.icla.up.ac.za/news/261-university-of-pretoria-announces-mayor-new-study-with-united-nations-
on-the-global-human-rights-system (accessed date: 05.03.2019).
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treaty bodies and considering them as an important
element of the universal human rights system.

Having inherited the participation in the six hu-
man rights treaties as a successor of the USSR, since
1999 the Russian Federation has significantly ex-
panded its international human rights obligations.
Russia joined one core human rights treaty (the 2006
Convention on the Rights of Persons with Disabili-
ties) and two optional protocols to the 1989 Conven-
tion on the Rights of the Child'2. Russia also accepted
the competence of the Committee on the Elimina-
tion of Discrimination against Women to consider
communications and conduct inquiries.

Participating in the majority of the human rights
treaties (7 out of 9), Russia regularly submits its pe-
riodic reports, takes part in the dialogues with the
treaty bodies and presents follow-up information on
the recommendations given.

Since 1999 a more institutionalized process of the
preparation of reports and implementation of the
treaty bodies’ recommendations was set up mainly
due to the adoption of the 2003 Governmental De-
cree on the distribution of the responsibilities of Rus-
sian governmental bodies with regard to cooperation
with the UN system".

Today more governmental bodies are involved
in the preparation of reports and implementation of
concluding observations. The increased participation
in these processes of the civil society organisations
is also evident due to the growth in the number of
Russian NGOs specializing on various human rights
issues and being more active in cooperating with the
treaty body system through submission of alternative
reports and providing information on follow-up to
committees’ recommendations.

The higher level of awareness of the treaties and
the committees is also achieved through awareness
raising programs launched by the Government, in-
creased attention to these issues in media and civil
society environment, due to the development of edu-
cational programs in human rights as well as better
awareness among professional lawyers and academ-
ics.

Furthermore, comparing to the previous re-
search, there is an increased tendency to apply the
norms of the human rights treaties in the court prac-

tice. The courts tend not only to apply the treaties
and the general comments, but they implement the
views of the treaty bodies, especially through allow-
ing the reopening of cases. The raised awareness of
the treaty system is achieved through publication by
the Supreme Court of the summaries of the views of
the treaty bodies with instructions given to the gen-
eral courts on their obligation to follow the human
rights treaties and the views of the treaty bodies'.

By analogy with the previous study, the country
researchers will need to conduct both the deeper
analytical work in terms of a comprehensive study
of the legal status of international treaties in national
legal systems, and a sociological study in identifying
the level of awareness of the representatives of the
government authorities, the population and the civil
society, their perception of the treaty bodies work
and their effectiveness at the national level, as well
as determining the level of the mass-media involve-
ment in dissemination of knowledge about the inter-
national treaties and the treaty body system.

The results of this research will be addressed to
specialists who work in relevant areas (representa-
tives of the State bodies, the national human rights
institutions, the civil society organizations, and the
practicing lawyers), as well as directly to the rights
holders. The results of the study will also be widely
used in the educational process, for instance, with-
in the Master Program “International Protection of
Human Rights”, jointly realized by the Consortium
of 9 Russian Universities with the support of the
OHCH".

At the same time, compared to the previous re-
search, the new project will focus not only on iden-
tifying quantitative indicators and disclosing the
factual side of the process of realisation of the inter-
national human rights treaties in the States, which
is now easily accessible to readers due to the open
placement of information in various sources, in-
cluding the official website of the OHCHR. The new
study will reveal current tendencies and provide the
comprehensive picture of the implementation of in-
ternational treaties at the national level.

In order to cover more countries in the research
project, the authors of the project encouraged re-
searchers based in any country beyond the list of

2 The 2001 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
and the 2001 Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and

Child Pornography.

3 Government Decree dated June 3, 2003 No. 323 “On Approval of the Interdepartmental Distribution of Responsibilities for
Ensuring the Participation of the Russian Federation in International Organizations of the UN System’.

4 See, for example, Review of Judicial Practice of the Supreme Court of the Russian Federation No. 1 (2018). (In Russ.) URL:
http://supcourt.ru/documents/practice/26591/ (accessed date: 05.04.2019).

> The official web-site of the Program. URL: http://humanrights.ru/ (accessed date: 05.04.2019).
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20 countries already studied, to start their own study
on the impact of the treaty system in their States on
the basis of the template used for the domestic im-
pact study.

Thus, it appears that this research project is ex-
tremely timely. Its outcome will be in demand at the
stage of the comprehensive review of the treaty body
system in 2020 and in the further stages of the sys-
tem strengthening process, since the results reached
by the researchers will demonstrate the real effect of
these mechanisms functioning at the national level
and thus point to those aspects that are should be
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NPUHLMN OBOCHOBAHMA
B AAEPHON MEAWULIVHE:
MEXXAYHAPOAHO-NPABOBDIE

NMPOBJIEMbI

BBEOEHMUE. B cmamve paccmampusaemcs 00uH
U3 NPUHYUNOB UCNONb30BAHUL UOHUUPYIOULell Pa-
ouauUU 6 Uenax oKa3aHus MeOUUUHCKOL NOMOULU
HaceneHuro — NPUHUUN 060CHOBAHUS. ABMOPbL U3-
yuawom codepianue U HOPMAMUEHO-NPABOBOe 3a-
KpensieHue NPUHYUNG 000CHOBAHUSL 6 aKMAX
MATATDS, Poccuu u Esponetickoeo cow3a u 603-
MONCHOCIU €20 NPAKMU4ecKo20 NPUMeHeHU Ko-
HeYHbIMU CYOBEKMaM HAUUOHATLHO20 NPABA.
MATEPMAJIBI U METObI. Mamepuanom ons
uccnedosanus nocayswcunu akmvl MATATS, nop-
mamusHvle akmul Poccutickoti Gedepavuu u Eepo-
NneticKo2o cot03a, pe2ynupyrousue 000cHOBaHUe NPU-
MeHeHUS UOHUSUPYIoueli PAOUAUUU 8 MEOUUUHCKUX
uensax; mamepuanv. MexoyHapooHoti KoHpepeH-
UuU No paduauUoOHHOL 3aujume 6 MeouLlHe, co-
cmoseuetica 6 2017 2.; nybnukayuu omeqecmseH-
HbLX U 3apyOeNHBLX YUEeHbLX N0 60NPOCAM CTAMmyca
Hopm 6e3onacHocmu MATATS. Memodonoeuue-
CKY10 0CHO8Y UCCTIe008AHUS COCMABUNIU 00U4eHAY Y-
Hble U 4ACMHOHAYYHble MerOo0bl NO3SHAHUS.
PE3Y/IBTATBI UICCITEJOBAHMSI. B xode npo-
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8e0eHH020 UCCTIE008aAHUS ABMOPLL NPUXOOAM K Bbl-
800y 0 HEOOX00UMOCMU OONONIHEHUS paHee NPUHS-
MblX  HOPMAMUBHLIX — AKINOB,  PeyTUpyrouiux
NPUHLUN 000CHOBAHUSA, U Npedsazaom nepeueHs
KOHKPemHbixX 00NONHEHUTI U YIMOUHeH Ul pA0a HOpM
npasa, pezynupyrousux npasoomHouleHus no 6o-
npocam 060cHO8AHUS NPUMEHEHUS UOHUSUPYIOU4el
paduavuu 6 meduyuHe.

OBCYJXIOEHVE U BbBIBOIDI. B nacmosuieti
cmamuve agmopvL NPUXo0sm K 8b1600y 0 Hedocma-
MOYHOM PACKPLIMUU NPUHUUNG 000CHOBAHUS 6
deticmeyouux MenoyHapooHvlx U HAYUOHATb-
HbLX NPABOBYLIX AKMAX, PeyNUPyOULUX npumeHe-
HUe UOHUSUPYIOWell PAOUauuU 68 UessIx Meouyu-
Hol. B cmamve npednoxenvl Kk 06CyHOeHUIO
KOHKpemHble Mepbl N0 60CHOTHEHUIO CYULECTNBY10-
uieeo depuyuma 6 npase u 000cHOBaHA HeOOXO-
OUMOCMb NPUHATNUS NPeOTIONEHHDLX YIMOUHEHUT,
8 MOM HUCTIE C YHemOoM 3HA4eHUS NPABoNpUMeHU-
menvHoTi npakmukuy 077 cyO6vexmos HAUUOHATb-
HO020 Npasonopa0Ka: pabomHUK08 MeOUUUHCKUX
yupexmoeHuti u nayueHmos.
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PRINCIPLE OF JUSTIFICATION IN
THE USAGE OF IONIZING RADIATION
IN MEDICINE: INTERNATIONAL
NORMATIVE PROBLEMS

INTRODUCTION. The article deals with one of
the principles of the usage of ionizing radiation in
medicine — the principle of justification. The au-
thors study the content and the legal consolidation
of the principle of justification in the Standards of
the IAEA, Russia and the European Union law. The
particular attention is paid to the practical applica-
tion of the principle.

MATERIALS AND METHODS. The subject mat-
ter for the study were the regulations and standards
of the IAEA, legislation of Russia and the EU con-
cerning the usage of ionizing radiation in medicine;
proceedings materials of the International confer-
ence on radiation protection in medicine (2017);
scientific publications of the researchers from Russia
and the EU dealing with the standards of the IAEA.
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The methodology of the study is based on the general
and specific methods of cognition.

RESEARCH RESULTS. As a result of the conduct-
ed research the authors come to the conclusion about
the need to add the current legislation concerning
the principle of justification, and offer a list of specif-
ic recommendations in order to get the problem over.
DISCUSSION AND CONCLUSIONS. The
authors come to the conclusion that there are some
problems in the international and national law deal-
ing with the principle of justification. In order to solve
the problems and correct a legal deficiency the au-
thors offer the specific measures including taking into
account the meaning of law enforcement practice for
the subjects of national law and order: medical work-
ers and patients.
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1. IlpenBapuTenbHble 3aMeYaHNA

BOIIPOCAM HAIlMOHA/IbHOI 0e30I1acCHOCTH

TOCYJApCTB B HACTOsAllee BpeMs OTHece-

HBl BOIIPOCHI OXpaHbl 3[J0POBbs Hacerne-
HuA. PasBuTue n ykpensjeHue cUCTEMBI 34paBOOX-
paHeHMs KaXJOro roCyfapcTBa HeoOXOAMMO; OHO
OPUBOAUT K YBEINMYEHMIO IPOJO/DKUTETbHOCTHI
JKU3HU HacelleHNs, CHIDKEHUI0 MHBAIMIHOCTU M
CMEPTHOCTH, COBEPIIEHCTBOBAHNIO MPO(UIAKTIKI
U CTaHZAPTOB MEAUIVHCKOI ITOMOIIM, YCUTEHMIO
KOHTPOJIA 6€30MacHOCTM, KadecTBa 1 3P PpeKTUBHO-
CTV IPMMEHAEMBIX B IMaTHOCTHKE U Ie9eHNM J1eKap-
cTBeHHbIX cpefcTs’. Tak, B Poccmitckoit Peneparym
Yxasom [Ipesupenta ot 31 nexabps 2015 . Ne 683 yr-
BepyKzieHa CTpaTerys Hal[YIOHa/IbHOV 6e3011acHOCTI
Poccuiickoit @epepanym, KOTOpoil yKpeIieHue 310-
POBbA HacelleH!s OTHECEHO K Hal[MOHA/IbHbIM VH-
TepecaM Poccuu Ha JONTOCPOYHYIO HEPCIEKTUBY’.
[IpaButennctBo P, onpenensasa B 2018 I. ocHOBHBIE
HaIlpaBJIEHN: [IeATe/IbHOCTYU Ha nepuop fo 2024 r.,
B JX Ilepe4eHb BK/IIOUN/IO COBEPLIEHCTBOBaHME OKa-
3aHMe MeUIVHCKOI ITOMOLIM INIaM CO 37I0KadJe-
CTBeHHBIMU 3a00/1eBaHMAMM. Pa3BuTIE TeXHOMOT NI
ANepHON MEIVMILIMHBI 1A UCIIONb30BAHNUA B JMarHO-
CTMKE ¥ Tepalliyi OHKOJIOTMYECKMX 1 HEOHKO/IOTYe-
ckux 3aboneBanuit npusHaHo IlpaButenscTBom PO
OIHMM M3 IPUOPUTETHBIX HampaneHuil. Passurue
VHHOBALMOHHON JIeATeNIbHOCTY HeOOXOAVIMO He
TOJIBKO [I/I1 MOBBILIEHNA Y COXpaHEHN KOHKYpeH-
TOCHOCOOHOCTI POCCUIICKOV 9KOHOMUKY, HO M J/IA
yIydllleH)s KadecTBa CMCTEMBI 3[[paBOOXpaHEHMS,
YTO MIPpUBEET K YBeNNYEHNIO IPONO/DKUTETbHOCTI
JKU3HU, B TOM 4UCTIe 3JOPOBOIL, HaceneHusA. Mexny-
HapoJHas HAay4YHO-IIPOM3BOJCTBEHHAsA KOONEepaIysl
U pa3paboTKa HOPMAaTMBHO-IIPABOBOIO PETYINMPO-

ple of Justification in the Usage of Ionizing Radiation
in Medicine: international normative problems. —
Moscow Journal of International Law. 2019. No. 2.
P. 26-40. DOI: 10.24833/0869-0049-2019-2-26-40

BaHMsI HeoOxoauMbr’. Cpeyt TIPOYero i TOCTHU-
JKeHMs TIOCTABJIEHHBIX Lie/ieil B HACTOsAllee BpeMs
B JIle4eOHBIX yupexeHusax Poccum m fpyrux pas-
BUTBIX CTPaH aKTMBHO IPUMEHAITCA OTKPBITHIE U
3aKpBITbIe VICTOYHVKI VIOHU3UPYIOLIETO M3TydeHs
VIS IVIaTHOCTUKY ¥ paJiMalliOHHON Tepamuu. Tak,
HanpuMep, B epuog ¢ 2006 mo 2016 IT. KonmM4ecTBO
AMATHOCTUYECKVX IIPOLeAYP C UCIIONIb30BAHNEM JIC-
TOYHVIKOB MOHV3VPYIOIIETO U3TyYEeHVsI BO3POCTIO
Ha 30% [danwunos, Kuranos, [Iponun 2016:40-44]
U 9TO IIO3BOJIMJIO IIOCTaBUTD BEPHBIN AuarHos 80%
manuentoB [Kampuuiknii, Bummsaxosa, Bmacosa
2010:3-8]. JIyueBas Tepamus aKTMBHO IPYMEHAETCA
B JIleYeHNI Pa3HbIX 3a007IeBaHMIl, 0COOEHHO aKTUB-
HO — TIpu 60pb0e ¢ OHKOMOTMYeCKUMM 6OIe3HAMM:
6omee yeM y 70% mIanmeHTOB yHaeTcs AOOUTbCA
CTOVIKOI peMUCCUM MU Bbi3opoBnenus®. Vicnonp-
30BaHMe TaKMX UCTOYHVKOB OCHOBBIBAETCS Ha TPeX
K/TIOYEBBIX ITIPUHINIIAX PajVallMOHHON 3alyTBhL:
ONITHMU3AINHU, 000CHOBAHNUS U IPYMEHEH NS TIpeie-
n0B 1o3pl. Ha mpakTuke coveraHme 9TUX NMPUHIU-
OB BBIILAMUT C/IEAYIOIVIM 00pa3oM: cUTyauus o6-
JTy4eHMs JO/DKHA BO3HVKATD /INIIb TOTAA, KOIZA 3TO
TIe/ICTBUTENBbHO HEOOXOIMMO C TOUKHU 3PEHMsT COLU-
QTBHBIX 1 9KOHOMIUYIECKMX HAKTOPOB (IIPUHIIAII O
TUMHU3ALNN); TI000€ pellieHNe, KOTOPOe TPUBOIUT K
BO3HUKHOBEHMIO CUTYaLUM OOTydeHMs, IIPUHOCUT
Oorblle MOMB3BI, YeM Bpefa (IMpuMHUMI 000CHOBA-
HNA); 033 OONTydeHMs JIA 4YeloBeKa He JJO/DKHA
IPeBbIIATh YCTAHOBJICHHDbIE Mpefebl (IIPUHINII
MIPUMEHEHVs TIPeeNioB 03Bl MIN, MHA4Ye TOBODA,
HopmupoBanys). CornacHo Ykasy [Ipesupenta PO
ot 13 oktsa6ps 2018 . Ne 585 ofHOIT 13 OCHOBHBIX
IeIell TOCylapCTBEHHON MOIMTUKM B 06/macTi obe-
ClleYeH s ANEePHON U PafuallMOHHO 6€30MacHOCTH
ABIACTCA TIOJIJiep>)KaHye B COOTBETCTBUY C Ha3BaH-

T Cm.: ManuueHko B.C. MexayHapoaHO-NpaBoBble MexaHu3Mbl obecneyeHns 6e30MacHOCTM 06paLLeHmsA TeKaPCTBEHHbIX
cpepcts: ABToped. Anc. ... KaHg. opug. Hayk. M., 2014. C. 4.

2 Ykas Mpe3npgeHta PO ot 31 gekabpa 2015 r. N2 683 «O CrpaTternn HaumoHanbHol 6e3onacHocTn Poccuiickon Oepepa-
uunnx», — CobpaHue 3akoHooamesnscmaa PQO. 2016. N2 1 (u. 2). Cr. 212.

3 OcHoBHble HanpaBneHua geatenbHocTn MpasuTensbctea PO Ha nepuop fo 2024 r. foctyn: http://static.government.ru/
media/files/ne0OvGNJUkISQjIGNNsXIX2d2CpCho9qS.pdf (aata obpatieHus: 07.02.2019).

4 Cm.: Yrnanuua KH., Nyg H.L, Yrnaduua H.K. JlyueBoe neyeHre 3nokauectBeHHbIx 06pa3oBaHuii. — MeduyuHckul nopmarn
Med.be. foctyn: medbe.ru/materials/obshchee-v-onkologii/luchevoe-lechenie-zlokachestvennykh-novoobrazovaniy (nata
obpalyeHus: 26.01.2019).
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HBIMM TIPMHIMUIIAMM Ha BO3MOYKHO HM3KOM YPOBHE
PUCKa pafiMallMOHHOTO BO3JIEIICTBIA HA HaceleHMue
U pabOTHNUKOB (TIlepCOHaI) OpraHM3aLNIi, OCYIIeCT-
BJLAIOLIVX 9KCITYaTaINIo0 00'beKTOB MCIIONTb30BAHMA
aTOMHOII SHEPTUM B MMUPHBIX ¥ 0OOPOHHBIX LIEJIAX,
06bEKTOB AIEPHOTO HACTEANsA, ¥ OPraHM3aALNIT, UC-
HOJIb3YIOMIMX IIPU OCYLIECTB/IEHUY CBOEI JesATeb-
HOCTU MaTepuajbl C IOBbIIIEHHbIM COJEPKaHUEM
HPYPOSHBIX PaMOHYKINOB’.

B HacrosAmen crarbe paccMOTPEHBI MeXJyHa-
POIHO-IIPaBOBbIE BOIPOCHI 0OOCHOBAHMA VCIIONb-
30BaHNA MOHUSUPYIOIIEl pajinaliuy B LIeIAX OKa3a-
HYA MEIMIMHCKOJ IIOMOIIM HaceJIeHNIO; TIPY 9TOM
Takoe OOOCHOBaHVE MPEJIOKEHO PacCMaTpUBATh
KaK IIPaBOBOJI IPMHLIMII C YYETOM €T0 3aKpeIJIeHNs
B MEX/[yHapO[JHO-TIPaBOBbIX aKTaX U IPABOIOPA[-
kax Poccun u EBpomnerickoro comwsa.

2. ITpunuun o6ocHoBanmsA B aktax MATATI

[Tpunnyn o6ocHoBaHMs Havan GopMuUpoOBaTh-
cd B cepejiHe MPOIIOTro BeKa. B pekoMeHpanmAx
MeXyHapOIZHONM KOMMUCCUU TI0 PafioIOrNYecKoil
3amuTe oTMevaeTcs: «HayuHnble nccnenoBanus Ha-
4yHaA ¢ 30-X roffoB IPOIIJIOro BeKa OKa3asu Bpe-
HOe BO3JENICTBME SJIEPHOTO M3/TYYeHVs Ha /0607
KMBOJI opraHmsM. Bpen s opranmsama Obul Ha-
CTOJIbKO 3Ha4YMM, 4TO IIPYMEHEHNE AfIepPHbIX TeXHO-
JIOTWII U1 TI0OBIX 1ie/Iell, BK/II0Yasl OKa3aHue Mey-
IMHCKOJI TIOMOIIY, OBIIO ZOIMYCTUMO ¥ BO3MOXHO
IIpY YCTIOBUM IIO/Ty4eHMsA II0/Ib3bI, IPEBOCXOA AN
HeraTuBHble IOCTeACTBYUA. Takoil BBIBOJ, y4eHBIX
CTal OCHOBON 1A (OPMYIMPOBaHMA IIPUHLVIIA
0060CHOBaHNUA IIPYIMEHEHNUA ANEPHBIX MCTOYHUKOB
B MUPHBIX 1I€/IfIX 11 €f0 HOPMaTMBHO-IIPABOBOIO 3a-
KpeIUIeH!s B MEXYHAapOJHO-IIPABOBBIX U HAIVO-
Ha/IbHBIX HOPMaXx IIpaBar®.

B 2008 . BO3 cospana [lmo6anpHyio MHULMATH-
BY 110 00eCIIeYeHNI0 PaiMalIOHHOl 6e301acHOCTI
B MEJVILIMHCKUX YYPEXIEHUAX, LIeNblo KOTOPOII SAB-
JIAETCA COKpallleHVe HeHY)KHOTo OOnydeHMs Ipu
IOMOIIM OOOCHOBAHVA PAfVIONIOTMYECKUX MeJu-
LVHCKYX IpoLenyp. B paMKax peannsanmmu cosfiaH-

Hoit muniuatusbl B 2010 1. B JKeHeBe coCTOS/MICH
KOHCY/IbTallMM 9KCIEPTOB MEXIYHAPOJHBIX, peru-
OHQ/IPHBIX ¥ HAIVMOHAJIbHBIX NPOQeCcCHOHATbHBIX
061mecTB, a TakKe MeX/[yHapOJHOTO areHTCTBa 110
aroMHoI sHepruu (manee - MATATS) u Epormeii-
CKoIt Komyccun. TpuaLaTh mecTb 9KCIEePTOB COITIA-
COBAJIM JOPOXKHYIO KapTy II0 pa3paboTKe U IOC/Ie-
IyIolieMy TIPMMEHEHMI0 MeTOAVYeCKMX YKa3aHWil
(PYKOBOACTB), @ TaK)Xe MOHMUTOPYHIY MCIIO/Nb30-
BaHUA PYKOBOJCTB, PAa3bACHAMIIMX IyTU ¥ MeTO-
bl VICKTIOYEHNSA HeOOOCHOBAHHOTO IIPMMEHEHMNsA
VIOHU3UPYIOLIETO M3/Ty4eHNs 1A Iefell Tepanuy u
IIMaTHOCTHKM.

MexayHapoiHO-ITpaBOBble HOPMBI, PeryNInupyro-
11ie OTHOLIEHVA B O0/IACTY NIPUMEHEHNSA AflePHBIX
TeXHOJIOTUI1 B MefAuIMHe, IpuHuMaTca MATATO,
OffHa I3 OCHOBHBIX (PYHKI[WiT KOTOPOTO B CUIIY €T0
YcTaBa — «yCTaHAaB/IMBATD... HOPMBI 0€30MACHOCTH
UIA OXpaHbl 3J0POBbS M CBEfeHMA K MMHUMYMY
OIACHOCTY IIst >KM3HM!. ..» (mogi. 6 1. A ct. III Ycra-
Ba MATATS)’. Cpenyu HeiiCTBYIOLIMX TOKYMEHTOB
MATATS rakumu akramu sBsorcss OCHOBBI Oes-
omnacHocTy, TpeboBanns 6esonmacHocty u PykoBop-
cTBa 1o 6e3zomacHocTn’. Ha3BaHHbIE JOKYMEHTHI B
COBOKYITHOCTHM MMeHyWTcs Hopmamm 6e3omacHo-
cru (nanee — CraHfapThI).

1. OcHoBomonaramouye IpUHLUIB (e3ormac-
Hocty (OcHoBbI 6e3omacHocTn) MATATO, npuus-
Tole B 2007 I., 3aKPEIIAT OCHOBHbIE IIPUHLIMIIBI
OpTraHU3ALVM CUCTeMbI 6€30IIaCHOCTY IIPY UCIIONb-
30BaHMN sJEPHOI SHEPTUM B MUPHBIX Ljensx’. Ha-
3BaHHbBII HOPMAaTMBHbBIN AKT HENOCPEJCTBEHHO He
perynpyer IpaBOOTHOIIEHNA B YacTy 0OpaleHNs
PaiInoaKTUBHBIX MaTepMaoB A Iieiell 34paBooX-
paHeHMs, HO ABJIAETCA CTEP)KHEBBIM [/ IPUHATHA
TpeboBaHMIT 6€30IIaCHOCTY I PYKOBOJCTB, Peryin-
PYIOIIUX TIPAaBOOTHOLIEHNA, B TOM 4KC/Ie B 4acTH
obpaleHnsa pafioaKTUBHBIX MaTepUaIoB A Iie-
J1elt MeTUIIVHBL.

2. TpeboBanus 6esomacHoctu (manmee — Tpe-
6oBaHus), npuHATHIe B 2015 T., perymmpyoTr opra-
HU3AUI0 BeJleHUs XO3SICTBEHHON [esATeTbHOCTU
U IIpefHasHaYeHbl B KauecTBe PeKOMEH/ATeTbHOTO

5 Yka3 lNpe3ngeHta PO ot 13 oktAbpa 2018 . N2 585 «O6 yTBepxaeHnn OCHOB roCcyaapCTBEHHON MONUTUKM B 06nacTu
obecneyeHus alepHO 1 pagralmnoHHon 6esonacHocT Poccuiickon Oefiepauun Ha neprog fo 2025 rofa v fanbHenLwyo
nepcnekTuBy». — MHopmayuoHHo-npagogol nopman «fapaHm.Py». [loctyn: https://www.garant.ru/products/ipo/prime/

doc/71975716/ (nata obpalieHuns: 26.01.2019).

¢ PekomeHZauun MexxayHapoaHOM KoMUcCuUy Mo paguonoruyeckoit 3awute 1990 r. My6nukauna 60 MKP3. M.: SHeproaTto-

mm3gat. 1994. C. 18-19.

7 YctaB MATATS. Joctyn: https://www.un.org/ru/documents/bylaws/iaea_statute.pdf (gata obpawerus: 21.01.2019).
8 Cm.: PapgmauunoHHan 3awuTa 1 6e30MacHOCTb UCTOYHMKOB U3NydeHus: MexxayHapoaHble OCHOBHblE HOPMbl 6e3onacHo-
ctn. O6wme TpeboBaHMA 6e3onacHocTu. Y. 3. BeHa: MATAT. 2015. loctyn: https://www-pub.iaea.org/MTCD/Publications/

PDF/Pub1578_R_web.pdf (gata obpalyeHus: 22.07.2018).
° Tam xe. C. 3-4.
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JIOKYMEHTa JI1 OPraHOB MCIOIHMUTENbHON BIaCcTH
K2)X/IOTO KOHKPETHOTO TocCyfapcTBa. HasBaHHbIN
HOPMATVBHBINI aKT CONEPXKUT OTHEIbHbBIN pasfer,
perynmpyomuit obpaiieHne paiuoaKTVBHbBIX MaTe-
pUaIoB A Leneit MeguLHbI.

3. PykoBopcTBO 10 pafinaliiOHHON 3aluTe 1
0€30IacHOCTY IIPM MCIIO/Ib30BAHNY MIOHU3VPYIOLLIEl
pazmany st Leneit MeguLyHbl (fanee — Pykosop-
CTBO), npuHAToe B 2018 I, mprMeHseTcsa BMecTe C
TpeboBanuAMM M IIpefHA3HAYEHO /A MCIONb3O-
BaHVA OpPraHaMM BJIACTY U TPOQUIbHBIMY CIIELN-
alNCTaMi B IIpOLleCCE€ BENEHNUA XO3ANCTBEHHOI
fearenbHOCTH. [TpenMeToM ero perynmpoBaHus AB-
JIAITCA 00IeCTBEHHbIE OTHOIIECHN A, BO3HUKAOIIIE
B CBA3M C IIPUMEHEHMEM MOHUSUPYIOIEro MU3Iyde-
HYA [/ TIAIMEHTOB, HYX/JAIOLIMXCA B COOTBETCTBY-
IOLMX Hpolefypax. PykoBoncTBoO comep>XuT pexo-
MeH/Jall1L, KOTOpbIe, B CBOIO 04epelib, OCHOBAHbI Ha
TPeX BbIIIEHA3BAHHDBIX IPMHINIAX Pa/iYallJIOHHON
3amuTh'l,

B uwactu packpblTuA cofiep)KaHMA M IOpsAAKa
IpMMeHeHVs NpuHLuna o6ocHoBaHUA PykoBop-
CTBO COfIEP’KUT yKa3aHMA He TO/IbKO Ha IpUMeHe-
HJIe MOHM3MPYIOLLEil paiialiiy B MeMIMHE B yCTI0-
BUAX T107Ib3bI, 3HAYUTE/ILHO IIPEBOCXOfALILEN Bpef,
HO M Ha IIpaBuJIa JIEJICTBIIL IIO OIPENEIEHNI0 COOT-
HOILEHNSA TO/Ib3bl ¥ Bpefia /10 IPOBeJeHUsA Mefiu-
LMHCKOI Ipouenypsl. [eiictBymoee PykoBopcTBo
ompefiefiAeT OTBETCTBEHHOE /UI0, KOTOPOe BIIPaBe
U JIOJDKHO TIPMHATD PellleH)e O IOJIb3e IIPOLe/lypbl
Y COOTHECTH 3TY HOJIb3Y C BO3MOXXHBIM BpefioM. Ta-
KJM JIMLIOM ABJISETCA Jievdaluil Bpad. PykoBojcTBo
006:3bIBaeT JIeYaIero Bpaya Jjo IpOBefieHNA Pajuo-
JIOTMYECKOil IPOLeypbl OTBETUTh Ha CIEyIOLiNe
BOIIPOCBI: IOTy4asl /I MALMeHT 06/IydeHme 10 3To-
ro? B HacrosIee Bpems mporenypa Heobxopuma?
I[Ipouenypa Tpebyercst uMeHHO ceiidac? [Iporenypa
ABJIAETCA Y4LIYM METOJIOM C y4€TOM KOHKPETHOI'O
3aboneBaHyA mauyeHTa? ViMerorcs m ycmoBus s
BBIIIO/THEHN IIPOLIeypbI?

[Tpepnucannbiil PykoBopcTBOM IlepedeHb BO-
IPOCOB He AB/IAETCA McYeplbIBaloumM. TakuM 06-
pasoM, Ha MEXIYHapOJHO-IIPABOBOM YPOBHeE 3a-
KpeIUIeH HEKOTOPDII a/ITOPUTM JENICTBUIL, KOTOPbII
HOSCHAET, KaK IPaKTUYeCKM Peany30BaTh JAHHbII
OpUHLIMIL. IDTO ABJAETCA HOBEION B BOIPOCAX

0 Tam xe.

MEeX/YHapOJHO-IIPABOBOI0 PEryINPOBAHNA OPA]-
Ka OKa3aHWUA MeNVILVHCKON IOMOIY C HeoOXomu-
MOVI ITOIIPaBKOJ Ha OPUINYECKYIO CUITy Ha3BaHHOTO
JIOKYMe€HTa.

3. K Bommpocy o ropuamdeckoii cume
HopM MATATI

Bonpoc 0 opuanyeckoi cuie akToB MeXyHa-
POIHBIX OpraHM3alNIl ABAETCA JUCKYCCUOHHBIM B
HayKe MeXJyHapofiHoro npasa. OyHIaMeHTaIbHbIE
HOJXO/bI OTEYECTBEHHBIX U 3apPyOeXHBIX Y4EHBIX
B OTHOLIEHMN IIPaBOBOI HPMPOJBI AKTOB MEX[Y-
HApOJHBIX OpraHM3aluil XOPOLIO IpefCTaB/IeHbI,
HanpuMmep, B pabore C.A. Mamuuuna u T.M. Ko-
BameBoll [Mamuuun, Kosamesa 1999:213-220].
B cuny cnenuduky TeMbl cTaThy MBI He OypeM UX
PacKpbIBaTh ¥ IPUBEZIEM UTOTOBble MHEHMsA JHUIIb
TeX aBTOPOB, KOTOPbIe KAaCa/lINCh HETIOCPECTBEHHO
ctanfapToB MATATO. CnefyeT OTMETUTD ITO3ULINIO
O.H. ITapamy3oBoii, koTopas mucasa, YTo CTaHjap-
TBl 3[paBooxpaHeHns u 6GesomacHoct MATATD
HOCAT PeKOMeHJ]aTe/lbHbINl XapaKTep: OHU He SB-
JIAITCA HOPMaMmy, 060 Y HMUX OTCYTCTBYeT TAKOI
HeOOXOMMBIl TIpU3HAK IOCTeNHNX, KaK o00s3a-
TebHOCTB”. C TaKoll TOYKOJ 3peHust COITIACeH
asepbaiipkaHckuit uccnegoBarens A. Xamagos,
YKa3bIBAIOLIMIL, YTO COIVIACHO Iopm. 6 m. A ct. III
YcraBa MATATO «cTaHmapThl 10 OXpaHe 3[J0POBbs
U 6e30IaCHOCTY SABJIAIOTCS 6e3yC/IOBHO 00s13aTenb-
HbIMJM B OTHOLIECHUM COOCTBEHHOJ JeATETbHOCTI
ArenTcTBa. BO BCeX MHBIX CTy4asx OHU MOTYT IIpe-
BPAaTUTbCA B 00sA3aTeIbHbIe HOPMBI TOIZIA, KOT/IA 3a-
MHTEPeCOBAaHHbIE TOCYAPCTBA CAEMAIOT UX YaCTbIO
JIOKYMEHTOB, MMEIOINX OO03aTeNbHbIl XapakKTep,
HAIpyMep MeX/[YHapOIHBIX JIOTOBOPOB WM CO-
IIAlleHnyt, MO0 BK/IOYAT B CBOE HAIMOHAIbHOE
3aKOHOZJaTenbcTBO.  CrefloBaTeNIbHO,  «HOPMbI»,
npuHumaemMbie MATATO, He ABNAIOTCA MPaBOBHI-
MM HOPMaMM 110 MeXJYHapOJHOMY IIPaBy, TaK Kak
cornmacHo YcraBy MATAT pns Toro, 4to6bl cTaTh
TaKOBBIMI, OHM JIO/DKHBI ObITH BKTIOYEHDI B MEXKTY-
HapoJHble JoroBopbl» [Xamagos 2018:25].

Heckonbko nHaue I0pUANYECKYI0 IPUPOJY CTaH-
mapros oueHuBaeT E.C. Monopaiosa, koTopas Io-
naraet, yto Crangaptel MATATO kak «akTel afi-

' Radiation Protection and Safety in Medical Uses of lonizing Radiation. — Specific Safety Guide. 2018. No. SSG-46/IAEA. URL:
https://www-pub.iaea.org/MTCD/Publications/PDF/PUB1775_web.pdf (accessed date: 15.01.2019).

12 Radiation Protection and Safety in Medical Uses of lonizing Radiation. — Specific Safety Guide. 2018. No. SSG-46/IAEA.
Part 4. Point 4.161. URL: https://www-pub.iaea.org/MTCD/Publications/PDF/PUB1775_web.pdf (accessed date: 15.01.2019).
¥ Cm.: Mapamysosa O.H. MexayHapoaHO-NpaBoBoO/ MexaHV3M obecreyeHns MUPHON aTOMHOW aesTenbHocTn: Aunc. ...

KaHg. opua. Hayk. CI16., 1998. C. 43.
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MMHUCTPATVBHO-PeIIaAMEHTallMIOHHOT'O XapaKTepa»
0 CYLIECTBY IIPECTAB/IAI0T c000it momydabpuxar
IIPaBOBOJ HOPMBI, TOTOBBIN JI/I1 IPUHATUA HALMO-
HaJIbHBIM PerynMpoBaHMeM WM [ BKIIOYEHNUS B
MeX/IYHapOJHO-TIPaBOBYI0 HOPMY'™.

Takum o06pasoM, BbllleHa3BaHHbBIE aBTOPBI
60 He mpusHator Crangaptst MATATO HopMa-
MM TIpaBa BooOie, 1160 cYnTaT X nonydadpu-
KaraMy IIpaBoBOJ HOpMbl. Ha Hamr B3IAg, Takad
TOYKA 3DEHNUA HEe YUUTbIBAET VHbIE IONOXKEHUA U
opUAMYecKyro cuny Ycrasa B LenoM. Kpome Toro,
ocraercs 6e3 BHUMAaHMA MHOTOJIETHSAS INPaKTHKA,
B COOTBETCTBUM C KOTOPON rocygapcrsa 6es cy-
IIeCTBEHHBIX M3MEHEHMII IIePeHOCAT CTaH/APThI
MATAT3 B cBO€ HaI[IOHA/IbHOE 3aKOHOJATETHCTBO.
Ecnu Takme cTaHAapThl He CUMTATh HOPMaMy Ipa-
Ba, TO TeM CaMbIM MbI CTaBUM IIOJ] COMHEHNE HOP-
MOTBOPYECKYI0  [IeATENIbHOCTb ~ MEX/YHAPOJHbBIX
OpraHM3alMii Kak TakoByw. BosHMkaer crpasef-
JIMBBII BOIPOC: Hey Ke/lu roCyapcTBa IepeHoCAT B
CBOJ1 ITPABOIIOPAJIOK TO, YTO He SAB/IAETCA HOPMaMU
mpaBa? HemoHATHOI B TAKOM C/Ty4ae CTaHOBUTCA U
¢GyHKIMSA ATEeHTCTBa — «yCTAaHABAMBATD [a He NPO-
cro mpeparate. — H.JI., A.B.]... Hopmbl 6e3omac-
HOCTY JIJIsL OXPaHBbl 30poBbsi» (mopm. 6 m. A cr. I1I
Vcrasa).

E.A. Illn6aeBa cnpaBegmmBo oTMmevana: «Ilo
CBOEIl I0pUANYECKO IPUPOJE HOPMBI, ABJIAOLLE-
CA pesy/IbTaTOM HOPMOTBOPYECKOI MeATeTbHOCTH
MEX/YHapPOJHbIX OpPraHM3aLNii, — 3TO HOPMbI BTO-
puuHoro nopsaka» [[[ln6aesa 1975:91].

W3 Toro, uro YcraB MATATO aBngerca mex-
JlYHapOJIHBIM [IOTOBOPOM, CJIEfyeT, 4TO TOoCyhap-
CTBAa-YYaCTHUKM 3apaHee IPUHNMAOT Ha cebd
OIpefie/IeHHble 00s13aTeNbCTBA 110  COOTIONEHMIO
YCTaHOBJIEHHBIX ATE€HTCTBOM HOPM 0€30IacHOCTH
Ji1 OXPAHBI 3710pOBbs. X0Ts, KOHEUHO, B 3TOM CITy-
vae Tpebyercs of0OpeHe TaKMX HOPM CO CTOPOHBI
IPaBUTENbCTB FOCY/IapCTB.

Takum 06pasoM, MOXHO CJenaTb BBIBOA: B
Cranpaprax, npunatbix MATATO, Bona aroit op-
raHM3aLUY BBICTYIIAeT KaK IPOM3BOJHASA OT BOJM
TOCYlapCTB M BBIPaKAaeTcA B MeXJ[yHapOHOM
norosope — Ycrase MATATO. B cuy aToro HopMmbl,
MOABUBLINECA B Pe3y/IbTaTe NEMCTBUA TAKON BOIN,
OyayT BTOPUYHBIMI 110 CBOEJT IPUPOJIE, 4TO HE yMa-
JA€T UX 3HaYeHMA.

Kax yxe oT™Me4yeHO, IPaKTUKa TOKAa3bIBAET, YTO,
HECMOTpsI Ha PeKOMEHMATE/bHBIIT XapaKTep TaKuX
HOpM, GOJBIIMHCTBO TOCYJAPCTB BK/IHOYAET UX B
CBO€ 3aKOHOJIATENbCTBO. PaccMOTpUM mpuMep poc-
CHUIICKOTO 3aKOHOJATE/NbCTBA B KOHTEKCTE HPWHIIN-
11a 060CHOBaHMA.

4. IIpaBoBoe 3aKpenieHye NPMHIMIIA
o6ocHoBaHuA B mpaBonopsake Poccuiickoit
DQepepanun

O61ecTBeHHbIE OTHOLIEHNS IO BOIPOCAM MC-
TIO/Tb30BAHNSA VICTOYHIKOB VIOHU3VPYIOLIETO U3ITy-
YeHusA B MUPHBIX LienAx B Poccun perynmmpyror ve-
ThIpe (efepanbHbIX 3aKoHa. Bo-mepBbix, 4. 1 cT. 3
QepnepanpHOro 3aKoHa oT 9 AHBapsa 1996 1. Ne 3-O3
«O papmaloHHOM 0e30IaCHOCTY HaceleHUs» 3a-
KpeIUIeHbl IIPUHLVIIBI PA/IVAllIOHHON 6e30IacHo-
CTM, OFHVM ¥3 KOTODBIX AB/IAETCA HPMHIMUI 060-
CHOBAHUA: «3alpelleHNe BceX BUIOB JIeATeTbHOCTI
0 VCIONb30BAHNIO VICTOYHMKOB MOHU3UPYIOIIETO
U3ITyYeHNs, TIPU KOTOPBIX INONy4eHHas I desio-
BeKa 11 00IecTBa M0/Ib3a He NIPEeBBIIIAeT PUCK BO3-
MOXXHOTO Bpefia, IPMYMHEHHOTO [JOIIOTHUTEbHBIM
K €CTeCTBEHHOMY pajjiialliOHHOMY QOHY 06/1ydeHN-
em». VI3 onpenenenns, npusegeHHoro B Gefepanp-
HOM 3aKOHe, CTIefyeT, 4TO NPUMEeHATb MOHU3UPY-
IOLIYI0 PajMalliio B CIydae, eC/i HeT abCOMITHON
YBEPEHHOCT B IIOJIOKUTENbHOM 3¢ deKTe, IpeBbl-
IIAOIIeM HeraTMBHBbIE IIOCIENCTBMA, 3alpeleHo.
3aKOH He COfIep)KUT KaKUX-MOO0 pa3bsACHEHUIT 10-
PAIKa OIpesieNleHNs 0>KI/AeMbIX IT0/b3BI ¥ Bpefia OT
VICTIONTb30BAHM MOHU3UPYIOLIell pafuanun. 3aKpe-
I/IAS TIPSIMONA 3aIIpeT Ha MCIOIb30BaHNe OMACHOTO
MCTOYHMKA B CIy4ae IPUYMHEHNA Bpefa IpeBocC-
XOJIAIEr0 TI07b3Y, 3aKOH He Pas3bACHAET, KaKMMU
KpUTepUAMU CleflyeT PYKOBOJICTBOBATbCA IPU CO-
HOCTaB/ICHMY OTEeHIMA/IbHOTO Bpefia U MOMb3bI".

Bo-BTopbix, ®epepanpHblil 3aK0H 0T 21 HOAOps
1995 . Ne 170-®3 «O6 mcrionb3oBaHUM aTOMHOIN
SHepPIUM» 3aKperiseT IPUHINIbI X 3afla4M IPaBo-
BOTO PETYIMPOBaHUA B OOMACTY VICIIONb30BAHMA
aTOMHOII SHepruM B MUPHBIX He/ax. OH HOCUT 06-
IIMIT XapaKTep ¥ TaKKe He CONePXKUT KaKMUX-nho
PasbACHEHMIT 110 BOIPOCaM OOOCHOBAHHOTO IIpH-
MeHeHMA 0c000 ONACHBIX MCTOYHVKOB U3/TyYeHNA B
MenuunHe'®,

' Cm.: MonopuoBa E.C. MupHoe ncnonb3oBaHvie AAEPHON SHEPTUN 1 OXpaHa OKpy»KaloLen cpeapl: MexxayHapoaHo-npa-
BOBble Npobnembl: ABTOped. ANC. ... KaHA. opug. Hayk. M. 2002. C. 5.
> MepepanbHbIi 3aKoH OT 9 AHBapA 1996 . N© 3-03 «O paaunaumoHHok 6e30MacHOCTM HaceneHusy». — CobpaHue 3aKoHO0a-

mesnbcmea PO. 1996. Ne 3. Cr. 141.

6 DepepanbHbii 3aKOH OT 21 HoABPA 1995 1. N2 170-O3 «O6 MCMosIb30BaHMM aTOMHON 3Heprum». — CobpaHue 3aKoHo0a-

mesnbcmea PO. 1995. N2 48. Cr. 4552.
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B-tperpux, Penepanbublil 3akoH oT 30 MapTa
1999 1. Ne 52-03 «O caHMTapHO-3NNUIEMIOIOTU-
4eCcKOM O/Iaronoy4dnyl HaceleHns» B CT. 27 3aKpe-
IUIAET TIOPSAJIOK BENIEHNUSA JIeATeIbHOCTY C MCIOJIb-
30BaHIEM MOHUSUPYIOLIETO M3IYYeHUs, BK/IIOYasd
OKasaHyue MeIMIVMHCKON HOMOIN. YCTIOBUSA paboTh
He JIO/DKHBI OKa3bIBaTb BPEJHOTO BO3JEMCTBMA Ha
yenoBeka (4. 1) wim, TouHee, TOKHbBI COOTBETCTBO-
BaTb IPeJe/NbHO JONYCTMMBIM YPOBHAM BO3Jeli-
CTBIA, YCTAHAB/IMBAE€MbIM CAHUTAPHBIMM IIpaBUIa-
Mmu (4. 2)Y.

B-ueTBepTbix, PesiepanbHblil 3aKOH OT 27 HeKa-
6ps 2002 1. Ne 184-®3 «O TeXHUYECKOM Peryanpo-
BaHUM» OOSA3bIBAeT BECTY MEATEIBHOCTD, CBA3AH-
HYIO C MICIIO/Ib30BAaHMEM MICTOYHMKOB M3/Ty4eHUs, B
COOTBETCTBMU C TeXHUYECKUMM peIJlaMeHTaMM, 3a-
KPeIUIAIIIMMI IOPAOK 6€30I1aCHOrO BelleHN Jie-
AarenpHOCTH. CriefyeT OTMeTUTD, uTo PefepanbHblil
3aKOH «O TeXHMYECKOM PerynMpoBaHUN» ABIAETCA
HepBbIM HOPMAaTUBHBIM aKTOM, KOTOPBII COIEP>KUT
OTCBIIKY K Pa3bACHAIOIEMY HOPAJOK €ro IpuMeHe-
HIS TIOI3aKOHHOMY aKTy'®.

[TogBoms 0OIMIT UTOT BBHIIEPACCMOTPEHHBIM
benepanbHBIM 3aKOHAM, OTMETUM, 4YTO OHM CO-
fiep)KaT oOLiye OrpaHNYeHVA Ha BefieHNe JesATeNb-
HOCTH, CBA3aHHON C 000pPOTOM MCTOYHMKOB MOHMU-
3MPYIOLIEro M3Ny4YeHMs, B CIydae, eCy 10/Ib3a OT
IpUMeHEHM He IIpeBbILIaeT Bpef, HO IIPU 9TOM Ka-
KUX-TMOO0 Pa3bACHEHUIT MO MOPAAKY IPUMEHEeHNA
HOPM IIpaBa Ha IIPaKTMKe He COflepiKar.

IIpunareie B coorBercTBuyM ¢ PefepanbHBIM
3akoHOM «O  CaHUTapHO-3MUIEMIONOINYECKOM
O7aronony4ny HaceJleHUs1» CaHUTApPHBbIE IIPaBUIA
n HopMmarusbl CanlluH 2.6.1.2523-09 «Hopmsl pa-
IVMALMOHHON Oe3omacHocTi» (mamee — CanlluH)
HNpPYMEHSIOTCS i obecriedeHrss 6e30macHOCTH
4e/loBeKa B C/lydae BO3JENCTBUA MOHU3MPYIOLe-
ro usnydeHusa Ha opraHusM. CanlluH ocHoBaHBI
Ha IpMHLUIIE OOOCHOBAaHMA U PACIpPOCTpPaHA-
I0T CBO€ JIeJiCTBME Ha MeMIMHCKNE MCTOYHMKIML.
I[Tynxrom 2.3 CanlluH ompenensercs Bpex o6myde-
HYS OTZENbHBIX OPIaHOB M TKaHEIl, a TaKKe BCEro
OpraHM3Ma YenoBeKa, UCXO/A U3 IIPMHINIIA HOPMU-
poBanus. Kakux-nmmb6o tpeGoBaHmMil, Kacaroumxcs
HOpsAJKa OIpefe/leHNs IIPeBOCXOfAlell Bpes 0/b-
3bl OT IIPYMEHEHUs MCTOYHNMKA MOHM3MPYIOIEro

U3IydeHys [0 HPUMEHEHMA U3IydeHMs, JAHHbIN
nyskt CanllnH ne copepxut®.

ITynxTom 5.4 CanlInH «Orpanndenne MegyuumH-
CKOTO 00/Ty4eHMsA» 3aKpeIIeHO OIpefie/ieH e COIIO-
CTaBJ/IeHNA JUATHOCTUYECKMX U/IM TePAIEBTUYECKIX
BBITOJl U OXKVMAEMOTO Pa/ialllOHHOrO yiepba Kak
06s3aTeIbHOE YCTIOBUE [IA IPOBENEHNA MeVUIVIH-
CKMX IIPOLIEAYP € MCIIO/Ib30BaHMEM Paili0aKTUBHbBIX
BEI[eCTB. 3JeCh TAKXe OTCYTCTBYIOT KaKue-nbo
PasbACHEeHM MOPsA/IKA COIIOCTAB/IEHNA OXKUIAEMOI]
BBITO/IbI ¥ IIPOTHO3MPYEMOTO Bpefia.

ITpumenenne Ha npaktuke CanllnH ocymect-
B/IAETCS IyTeM CYyObeKTUBHOI OLeHKU MpoQuib-
HOTO CIIelIMasICTa, KaK IPaBUJIO JIeYallero Bpaya,
0XXIJIA€MOT0 Bpefja 1 IIOIb3bl, IIPAMO 3aBUCUT OT
KOMIIETeHIIIiI JOKTOPa, OIbITa IpodeccnoHanbHo
leATeIbHOCTY M TIOJIHOTBI BBIIIOIHEHHOIO paHee
06c/enoBaHNA COCTOSHNA TALMEHTA /1A YYeTa ero
VHAMBYU/YaTbHBIX 0COOCHHOCTeII, TsKeCTH 3abojte-
BaHMA, KIMHNYECKON KapTUHBI U COIYTCTBYIOLLEN
HaTO/IOT UM

V3 BbIIEN3NIOKEHHOTO C/IefyeT BbIBOJ: B Ha-
cToslee BpeMsA B mpasonopsAgke Poccuiickoir ®e-
fiepaliyyl IPUHLUII 0O0CHOBAHMA TIPU IIPYIMEHEHUN
VOHM3MPYIOILETO M3Ny4YeHUs B MeAUIIMHE JIUIIb
IPOJIeKIapUPOBaH.

CoIllaCHO MHEHUIO Y4YeHbIX-MeVIKOB, B 00a-
CTU IPUMEHEHMA PaJMOAKTUBHBIX MaTepMUaIoB M
Heneil MeguIVHbL B Poccum cnomiach napajok-
cajibHasd CUTYalys: IPaBOOTHOIUEHNUS CYILIECTBY-
I0T B YC/IIOBUAX OTCYTCTBMA HOPMAaTMBHOIO pery-
nmuposanusa. OTCyTCTBME IPABOrO PEryIMpOBaHMAA
HPENATCTBYeT PasBUTHUIO NPUMEHEHM:A AflepHbIX
TEXHOJIOTMII B MeMIIVHE, a TaKXKe (GOPMIPOBAHIIO
KY/IbTYPBbI OOpalleHNs C paii0aKTUBHBIMU MaTepu-
aJlaMy B OJIHOII M3 CaMbIX TyMaHHBIX cep IpyMe-
HeHMs1 — 3ppaBooxpaHeHmy [Hwusasosa, Inmasbipuh,
Ceprees 2007:25-29].

C yyeroM IpefiMeTa MCC/IeOBAHUA HACTOALILEN
CTaThyU 1e1ecO0OpasHO paccMOTpeTh ombIT EBpo-
IEJICKOTo COI3a B BOIPOCE OIpefie/ieHNs M pac-
KPBITUA COfleP>KaHNSA MIPYHINIA 000CHOBAHWA K
IpUMEHEHMM MCTOYHMKOB MOHMSUPYIOLEil pajua-
UM B MeiunyHe. Takoli IoAXop, ollpaBiaH TeM, YTO
HaJHaIlMIOHa/IbHble HOpMaTyBHble aKThl EC ABmA-
I0TCsA MOJIE/IbI0 HOPM IIpaBa /Il COAPY>KeCTB MHbIX

7 ®epepanbHbIi 3akoH oT 30 mapTta 1999 r. N2 52-03 «O caHUTapHO-3NNAEMMONIOTMYECKOM HBnarononyymm HaceneHms», —

CobpaHue 3akoHooamesnscmaa P®. 1999. N2 14. Ct. 1650.

8 DepepanbHbli 3aKOH OT 27 Aekabps 2002 . N2 184-03 «O TexHMYeckom perynnpoBaHum». — CobpaHue 3akoHodamerib-

cmea P®. 2002.N2 52 (4. 1). C1. 5140.

1 CaHuTapHble Npaswuna u Hopmatuebl CaHlMuH 2.6.1.2523-09 «<HopMmbl paguaurioHHon 6e3onacHoCTWy». — CnpagoyHas npa-

sogas cucmema «KoHcynemanmlnocy.
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rocymapcts [[npuuckuit 2013:60-66]. Onbit EBpo-
IIeJICKOTO CO03a B 00eCIIede NN 3;paBOOXPaHEHNLS
3HAYUTE/IeH, eBPOIeIiCKoe IPaBOBOE peryImpoBa-
HIte, Ka4ecTBO 1 9 PEeKTUBHOCTD 3[paBOOXPaHEHNs
MOTYT CIIY>KUTb 00pa3LioM A/isl APYTHUX CTPAH U MH-
TerpalyoHHbIX 00beayHeHnit [Bemrskos 2015:150].

5. IIpaBoBOe 3aKpenieHNe IPUHINIA
ob6ocHOBaHusA B mpaBonopsaake EBpomneiickoro
cor03a

EBpomneiickuil cow3 sABIAETCA OFHON U3 KPYII-
HEJIINX PervoHa/lbHbIX MEX/IYHapOJHBIX OpraHu-
3alMeN, 3aHMMAOIENiCA B TOM YIC/IE BOIPOCaMM
060poTa pPajMOAKTMBHBIX MAaTepUajoB B MUp-
HBIX IIe/IAX Ha TepPUTOPUM TOCYHAAPCTB-Y4aCTHU-
KoB. IIpakTmueckme BOIPOCH OOpalleHUs sAmep-
HBIX MaTepuanoB u TexHonoruii B EC ABnAmTCca
IpeAMEeTOM JeATEeNbHOCTU  CIIelMaNN3UPOBAHHOIM
opranmsanyu - EBpomeiickoro coobuiectBa 10
aromHol aHeprun. ImaBa III JloroBopa 06 yupex-
nenuy EBpormeiickoro coofrjecTBa IO aTOMHOI
snepruu (manee — JJoroop o Esparom) «Oxpana
3[0pOBbA U TPYyHa» INpeAycMaTpyuBaeT YCTAHOBJIe-
He 6a30BBIX HOPM CaHUTAPHON OXPaHbI 3T0POBbA
TPYAAIIMXCA M BCETO HACE/IEHNUA OT YIPO3bl pajya-
1M, TI0 KOTOPBIMM MOHMMAIOTCA (a) MaKCUMasb-
HO JIOIYCTMMBbIE [I03bl, TAPAHTUPYIOIE JOCTATOY-
HYI0 6e301macHOCTb; (b) MakCUManbHO JOIYCTUMBIE
ypOBHU oOnydeHys 1 3apaxenns; (c) QpyHpaMeH-
Ta/IbHbI€ IIPYHIMIIBI MEAUIVHCKOTO KOHTPOJIA B OT-
HouteHny Tpyasmuxcs (ct. 30).

Takme HOpMBI pa3pabaTbIBAIOTCA HA OCHOBE 3a-
K/TI0YEHNA HAYYHBIX 3KCIIEPTOB TOCYAPCTB-YIEHOB,
B YaCTHOCTY CIIELIA/INCTOB B 00/IACTY 3paBOOXpa-
HEHM, C y4eTOM MHeHusA EBporeiickoro couyab-
HO-9KOHOMMYeckoro kommurera (c1. 31 [loroBopa o
EBparom) 1 MOryT OBITH IepeCMOTpPEHBI IO Mepe He-
obxopmmocty (ct. 32 JloroBopa)®.

IIpuMeHeHMEe MICTOYHUKOB MOHM3UPYIOLIEN pa-
muanyy s neneit Meguuuuel B EC yperynnposa-
Ho upexTusoit Cosera ot 5 pgekabps 2013 r. EC
2013/59/EBpatoM 06 OCHOBHBIX CTaHAApTax IIO
3alMTe OT MOHUBMPYIOIIEr0 OOTyd4eHNs, OTMEHs-
rouleli aupexktusbl 89/618/Epparom, 90/641/Espa-
ToM, 96/29/EBpatom, 97/43/EBpatom m 2003/122/
EBparom (manee — [lupextuBa 2013 1.). Cratbeit 5
IvpextuBpl 2013 1. mpuHIMI 00OOCHOBaHMSA 3a-
KpeIUIeH KaK OCHOBOIIO/Iaraoliiee Hayaso AJid Ipu-

2 NoroBop 06 yupexpgeHun EBponenckoro coobuiectBa MO aTOMHOW 3Hepruv

document/901771693 (mata obpatieHus: 05.06.2017).
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HATHA HAaLMOHAJbHBIX HOPM IIpaBa II0 BOIPOCaM
UCIIO/Ib30BAHNA AJEPHBIX TEXHONOTUII B MUPHBIX
penax. Crarpa 55 Jupextusbl 2013 1. packpbiBaeT
coflep>kaHMe HPUHIMUIA O0OOCHOBaHMSA, 00s3bIBas
cTpaHbl — wieHbl EC IpuMeHATb MOHUSUPYIOIIYIO
pagManMio B MEeIMLMHCKUX ILieAX IpPU YCIOBUM
000CHOBaHNs HOBBIX METOHOB ¥ CIIOCOOOB IIpO-
BeJleHM: TIpoLelyp [0 IIMPOKOro NpMMeHeHMs Ha
HpaKTuKe, 000CHOBAaHVs VHMBNUAYAIBHOTO 00Iy-
YeHMsA € y4eTOM Lesieil MeIMLMHCKON IPOLefy bl
M COMATMYECKOIo cTaTyca HmaumeHTa. JJomyckaercs
HeoOOCHOBaHHOE IIPUMEHeHNe NOHM3NPYIOLIell pa-
AMaLMy B UCKIIOYUTENbHBIX Cy4asaX, IPU YCIOBUM
HACTYIUIEHVsI 0COOBIX ob6cTosTenbcTB. Obsi3aTenen
y4eT paHee BBIIIOTHEHHBIX PafIMOIOTNYeCcKuX IIpo-
nenyp. O60CHOBaHVe MEIMIMHCKIX PafjioIornye-
CKMX IIPOLIEAYP OCYLIECTB/IAETCA C IpUB/IEYEHNEM
CIeIMA/INCTOB U3 PA3HBIX 00/1acTeil, IpesMeTOM
[IeATeIbHOCTY KOTOPBIX SAB/IAETCA NpPUMEHEHMe
AePHBIX TEXHOJIOTUII B MUPHBIX Henax. O6mydeHne
HepcoHaa u (M1n) /i, OCYIIeCTB/IANX YXO 3a
0O0/IbHBIMY, JOITYCKAETCA VICKTIOUNTEIBHO C Y4eTOM
MHTEepecoB U HYX] manueHToB. OThe/IbHOE BHUMA-
HI€ CTIefyeT YZieNATb AMarHOCTUYECKUM IIPOLeAy-
paM M pUCKaM [IJISl 3J0POBbs B CBA3MU C IIPOBEJIEHN-
eM 1opo6OHoro jedeHus. besycnoBHO, cobmomaTh
IpVBeJieHHbIE B CTaTbe TpeOOBaHMSA HEOOXORMMO
Ji1 Ka4eCTBEHHOTO OKa3aHMsA MEeIMIMHCKUX YCIIYT.
IIpu sTOM BBINONHEHME [EJICTBUIA, YKa3aHHBIX B
cT. 55 JupexTtusst 2013 I., He MO3BOMUT [0 TIPOBE-
JeHUsA MeJVLVHCKON IPOLERypbl B IOMHONM Mepe
CYIMTb O TOM, YTO I0/Ib3a OT BBIIOJTHEHNA BMelIa-
TenbcTBa OyzieT 6osble Bpega oT Hero. TakuM 06-
pasom, npuHImI o60cHOBaHuA B [InpextnBe 2013 .
B JOCTAaTOYHOM 00'beMe He PaCKpBbIT.

CremyeT OTHeNbHO OOpaTMTb BHUMAaHUE Ha
crepytommit ¢akt: Jupexktusa 2013 I. comep>xut
19 npunoxxenuil, KOTOpble Pa3bACHAT IMOPALOK
IpUMEeHEH): Ha IPaKTUKe IIOJIOKEHNUII pasHbIX ee
paspenos unn ctareit. Tak, Hanpumep, IIpunoxenn-
eM IX yrouneHs! TpeboBaHusA CT. 29 JIupeKTuBHI K
COMCKATENIO JIMLIEH3UM /1A IOMYYeHUs CIlelyaib-
HOTO pa3pelleHns Ha BefieHNe NeATebHOCTU B 00-
JIACTY MUPHOTO IIPUMEHEHN ANePHBIX TEXHOIOTHIA.
ITpunoxenrem X pasbsACHEH MOPALOK OCYIIECTBIIE-
HMsI MOHUTOPMHTA 06/1y4eHus Gpusmdeckoro nuia,
00513aTe/IbHOTO B CUIY CT. 43, 44 u 51 [IMpeKTuBEL.
[Ipu aToM Kakoro-nmbo mpunokeHus K Jlupexruse,
PasbACHAIOIETO MOPALOK 000CHOBAaHMA NpUMeHe-

1957 r. doctyn: docs.cntd.ru/
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HIA MOHU3UPYIOLLEN pajualiyiy [jif Lielei MegyuIiu-
HBL, HeT?.

6. AHanu3 MPAKTUKY U POGIeM MPUMeHEHUS
OPUHIIMIA 000CHOBAHNS M TO3MI[UI
npefcTaBUTeNell TOCYIapCTB Ha MEXXIYHAPOJHOI
koH(pepennuu MATATI «PaguanmonHas
6e30MacHOCTD SATEPHOIT METMIIITHBI»,
npourenureit B gekadpe 2017 r.

V3y4yenne CrangaproB MATATS, HopmaTuBHO-
mpaBoBbIX akToB Poccuiickoit ®epepaunu, HOpM
npasa EC noxaspiBaeT Hajmume 0oOIel, HepelleH-
HOJI Ha HaJyIeXaleM YPOBHE IPOO/IeMbl IIPaBOBOTO
perynupoBaHus 06IIeCTBEHHBIX OTHOLIEHNUI B 00-
IacTy 0OpaleHNA PaYOaKTYBHbIX MaTePUaIOB Ay
1efeil MeAMIVHBI — OTCYTCTBYE IOHMMaHMA, KaK Ha
IPAKTIKe IPYMEHATb IPUHLNI 000CHOBAHMA.

AKTya/JIbHOCTDb BOIIpOCA 1 IIOMCK IyTell ero pe-
LIEHNA ABIAITCA OJHOI U3 BaXKHENIINX 3324, YTO
OBL/IO TIPVM3HAHO HA MEXIYHAPOLHON KOH(epeHIyM
«PagmanyonHas 6e30IacCHOCTD SIEPHON MeIMIV-
HbI», npomenmeit B 2017 1. B Bene. Kondepenuns
6pita opranmnzoBana MATATO npu ywactum BO3
n ITaHaMepUKaHCKOJ OpraHM3aluy 34paBOOXpaHe-
HuA. B Hell yyacTBOBa/M IPENCTABUTENN PasHBIX
rOCYZIlapCTB, Ha T€PPUTOPUM KOTOPBIX IIPY OKasa-
HUM MEJUIIMHCKOI IIOMOLIM MCIONb3YITCA sAfiep-
Hble TeXHOJIOTUH.

B cBoeM floKnajie IpefcTaBUTENb MEXYHAPOS-
HOJT OpraHm3anuy, oObefuHAILIel IIaB eBpOIIei-
CKMX OPraHOB IO pajyalMoHHOi 3amute”, Opu-
Oepr, 06001 pe3y/IbTaThI IIPOBEIEHHOII B HOsIOpe
2016 r. mpoBepky 0OOCHOBaHVs IPY Ha3HAYEHUM
MEUMUMHCKUX Ipouenyp B 17 crpaHax - 4ieHax
EC. IlpoBepka 6blra mpoBefieHa Ha YCIOBUSX JO-
OpoBO/IBHOTO y4yacTus 148 neyeOHBIX YUpeKHeHNI
PasHBIX CTPpaH, 44% 13 KOTOPBIX ABJAIUCH TOCYHAp-
CTBEHHBIMY, a 56% - dacTHbIMU. B 10% ede6HBIX
yIpeXxeHnit Kakue-mo0 MeToaNdecKye yKasaHus
WIM VHbIE JOKYMEHTBI 110 BOIIPOCaM 0OOCHOBaHMA
HasHAYeHNUsA MeJVULMHCKUX IPOLERyp C MUCIONb30-
BaHJeM MIOHU3UPYIOLIe paialiiyi OTCYy TCTBOBAJIN,
a B 55% /1e4eOHBIX YUPeX/EHUI JOKYMEHTBI ObLIN
B HaIM4MM B pasHOl KoMiulekranuu. CefeHMA
00 0COOEHHOCTSX 000PYHOBaHMSA /IS IPOBEJEHMS
MEIMIMHCKMX TIPOLelyp C TOYKU 3PEHMUs II0/Ib3bI

U Bpefa i IalJeHTa UMeICh B oTHoueHun 34%
obopynoBaHus ne4eOHBIX yupexaeHuit. B 76% ne-
4eOHBIX YYpeX/eHIsAX IepCoHan obafan Heo6xo-
IVIMBIMY 3HAaHUAMY JJIS OTIPee/IeHNs BO3MOKHBIX
HETaTUBHBIX MOC/IENCTBUII [UI1 OpraHuM3Ma Ialu-
€HTa IPJ MCIOIb30BAaHMY TOTO MV VIHOTO OOy-
4eHMsA, B OTHOIIEHNN 52% 000pyfoBaHNA MMEMVCh
VHCTPYKIMY O paclpefieieHn 00sA3aHHOCTel Tep-
coHasa npu nposenennu npouenyp [Friberg 2017].
B pesynbrare koMuccusA NpUIIA K CTIEAYIOMM
BBIBOJIAM: €IMHO00pas3Ns B NMPUMEHEHNY HIPVMHIIN-
na obocuoBanus B EC HeT. B 6onpummHcTBe cTpan
HIPVMHLNUII JAeKIapUPYeTcs, HO IO IPUYVHE OTCYT-
CTBMA METOAMYECKMX PA3bACHEHUI IOPANKA €ro
IPMMEHEeHVA Ha IPaKTHKe He npuMeHsercs. Heo6-
XOJIYIMO IIPVMHATHE Mep IO YITy4IIeHNIO IOfTOTOBKY
CIELMANCTOB, BKIOYasdg obecredeHne HeoOXOmu-
MBIMI pecypcaMy, A/l MMIIEMEeHTAaL ) TIPUHIVIIA
000CHOBaHNS HaJlIeXAIUM 00pa3oM.
IIpencraBurenu JenapraMeHTa pajyualiOHHON
samuThl MuHucrepcrsa 3sppaBooxpaHeHnsa JIrok-
cembypra A. Kapoyccoy-lllpaitnep n A. Byarre B
CBOEM JIOKJIafie COOOMWIN O CYLIeCTBYIOLIEH Ipo-
671eMe HeOOOCHOBAHHOTO NPUMEHEHNUs] MOHU3UPY-
IOLIell paManuy B MEIUIVHE B JTe4eOHbIX yIpeK-
nennsa JIrokcem6bypra. B 19% cinydaeB npuMeHeHysA
VIOHVM3MPYIOLIell pafuanyy oOOCHOBaHME IIpole-
Iypbl He IIPOBOAWIOCH, B 42% Cly4aeB OHO ObIIO
IPOBEJICHO, HO B HEOCTATOYHOM oObeMe: ObLI 3a-
HIOJIHEH OIIPOCHBIN MUCT U ObII COOpaH aHaMHes.
OCHOBHOJI TIPUYMHOI CIOXKUBIIENICA CUTyalUN
BBICTYIIABINVE HA3Baly HEJOCTATOUHBI YPOBEHb
KOMIIETEHI[M CIIELVA/IICTOB U HeoOXOAMMOCTD
nepecMoTpa (GOpPMBI 3aIpoca Ha IPOBEieHNe pa-
IMOIOTMYECKON Tpouenypbl. IlepeyeHb MaHHBIX B
3alpoce Ha IIPOBEEHME PaMONOTMYECKOl Ipo-
Lefyppl B OONMBLIMHCTBE JIeYeOHBIX YUPEKAeHWI
ObII OrpaHMYeH OOLIVIMY CBEJIeHMUSAMM O TallMeH-
Te (Bo3pact, 1oy, nHdopMauys o jedanieM Bpade,
VHIVBYJyaNnbHbI/I HOMEpP, BUJ, IIPENIOIaraeMoil K
IPOBEJICHNIO IIPOLEAYPbI, CBEIEHV O IPEbIAYIINX
obcnenoBanusx). Ilpu atom kakme-n6o cBemeHus,
HO3BOJIAOIINE HA3HAYUTD PAVONIOTMYECKYI0 IIPO-
1efypy OOOCHOBaHHO, y TMalMeHTa UCTPeOOBaHBI
He 6b1m. COITTaCHO BBIBOJIAM BBICTYIIABIINX, Tlepe-
CMOTpY TIOf/IeXKAT MMerluecs GOpMbl JOKYMEH-
TOB, 00s13aTe/IbHBIE K 3aII0JTHEHNIO TPV Ha3HAYEHUN

21 Council Directive 2013/59/Euratom of 5 December 2013 laying down basic safety standards for protection against the
danger arising from exposure to ionizing radiation, and repealing Directives 89/618/Euratom, 90/641/Euratom, 97/43/
Euratom and 2003/122/Euratom. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2014:013:0001:0073:EN

:PDF (accessed date: 10.12.2018).

22 Heads of European Radiological Protection Competent Authorities (HERCA). URL: http://www.herca.org/ (accessed date:

23.01.2019).
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Pa/IIONIOTMYeCKIX TIPOLIelyP; OfJHOBPEMEHHO Heo0-
XO[I¥IMO TIOBBIIIATh YPOBEHb KOMIIETEHIVN IIEPCO-
Haa neyeOHbIX yupexxennit [Karoussou-Schreiner,
Bouétté 2012:48-52].

Bonpocy npumeHeHns npuHIuna 060CHOBaHMA
Ha ITIPaKTUKe OBUI MOCBAIIECH NOK/IAJ IIPefCTaBlU-
tenst Bemmko6puranun Illaxena Xana. [Ipusnasas
Oonbloe 3HaYeHMe NPUHIMIA OOOCHOBAHUSA /s
HaJIeKAllero OKa3aHMsA MeJMIVHCKON IOMOIIN,
BBICTYTIABIINIT OTMETI/ Ha/I4YJe 3HAUUTE/TIbHBIX 3a-
TPYAHEHMIT IPY TIPUMEHEHU! NPMHIMIIA Ha TIpaK-
TrKe B Benmmkobpuranum. Vmeromyecs meropude-
CKIe PYKOBOJZCTBA TPeOYIOT JOPabOTKY, IpU ITOM
OTHeNbHOE BHUMAHUE C/ENyeT YHEMUTb MpaKTude-
CKIUM aCIleKTaM IPYMEHEeHVs IPMHIUIIA 000CHOBA-
uua [Khan 2017].

Cor/lacHO JOKIafly YYaCTHUKOB KOH(EpeHIN,
npepcrapnasux lIBenyro, mpo6eMsl Ipu npyuMe-
HEHUM NIPUHIMIIA 000CHOBAHMA B 9TON CTPaHe aHa-
nornyuble. [IpyMeHeHne MOHU3UPYIOLIEN pajualn
6e3 coOmofieH st IPUHINIIA 000CHOBAHMS JOCTHUTA-
eT 30%. JIna paspelleHys CUTyaluu HeoOXOZUMO
HPMHATHE Mep 110 YTOYHEHWIO U Pas3bACHEHMIO I10-
pAfKa 000CHOBAHNA NPVYMEHEHV VIOHU3UPYIOLIelt
paguanym y oraenbHo B3storo manmenta [Olerud,
Almén, Katsifarakis 2017].

Hamnbonee OmaromonyyHasi cuTyaums B 4acTu
HPYMMEeHEeHVA IPYHINIIA 000CHOBAHNA C/IOXKIIACH B
Yexun. Tak, cornacHo oKIaay mpescTaButeneii Ye-
xun (aKTMBHOTrO y4acTHuKa nporpammsl HERCA®,
KOTOPOI1 Ob1/10 NOCBsAIeHO BhICTyIUIeHVe Opubepra
[Friberd 2017]), maumeHTbl pafyio/IOTN9eCKUX OT/Ie-
JIEHWII IOCTATOYHO IIONHO 06CIeNOBaMICh [0 TIpHU-
HATYA pPelleHVsA O Ha3HAuYeHMM pPajyiONOTIYecKol
npouenypbl. IIpy 3TOM B YCIOBMAX OTCYTCTBMA
yHUGULMPOBAHHOTO a/NropuTMa 0OOCHOBAHMUS Ha-
3HaYeHMA PaJMONOTIYeCKOl IPOLeAyPbl BbIABICHDI
Cly4ay HeIonHoro cbopa MHPOpPMALUM O IONTY-
YeHHOII paHee Tepaluy C NPYMEHEHNeM ANePHBIX
texHomormit. OTCyTCTBME eAyHON MHQOpPMAIOH-
HOJT 6asbl, cofep)Kalleil CBefieHNsl O IPOLeRypax,
HOJTy4eHHbIX IMAIMEHTOM Ha TEePPUTOPMMU CTPAHBI,
3aTpynHsIo c6op aHaMHe3a. DakT ydacTus B 00s-
3aTe/IbHOM IOpSAAKe pajiuorora mpy 060CHOBaHUM
IPVMMEHEeHV IOHU3UPYIOLIeil pafyanuy ObUT Ipu-
3HaH rapaHTOM IPMHATUA BEPHOTO PeIleHNA B OT-
HOIIEHUM KaXXIOTO OTAEIbHO B3ATOTO IALlMEHTa
[Papirnik, Mirka 2017].

JI3y4eHne JOKIa/i0B Y4aCTHUKOB KOH(pEPEHIN
U3 CTPaH 3a Ipefenamu EBponeiickoro cowsa cBU-

JIeTeNIbCTBYET 00 aHAJOTMYHON CUTYalU Y aHAJIO-
TMYHBIX TPYAHOCTAX, C KOTOPBIMM CTaJKMBAIOTCA
KOHEYHbIe II0/Ib30BATe/NN — BpauM — IPY 0OOCHO-
BaHNM Ha3HAYEHVA MEIVLIMHCKUX IPOLeRyp C Ipu-
MeHeHeM MICTOYHMKA IOHU3UPYIOLIEro U3/TyYeHNA.
[lns peutenns o6ujeit mpo6IeMbl MpefCcTaBUTeNN
Kanagpl mpepoxmnm paspaborarb Ha MeXIyHa-
POIHOM YpOBHE PYKOBOACTBO IO IIPUMEHEHMNIO
npyHIuna 060cHoBaHus Ha npaktuke [Reed 2017].
Yuactauky u3 IOAP cuntaroT He0OXOZMMBIM pas-
paboTaTh M BHELPUTh KOMIIBIOTEPHYIO IIPOrpaMMy
i obnmerdennsi 000CHOBaHVs HMpPYIMEHEHVs sifiep-
ubix rexnonorui [Cilliers, Pitcher 2017].

O6001mast BBICTYIUIEHVS] YYaCTHMKOB KOHe-
PEeHIMY, MOKHO C€aTh BBIBOJ;: B YCIOBUAX IIPU-
3HaHMA OO/IBIIOrO 3HAYEHV NPUHINIIA 000CHOBA-
HIA 1A 6€30I1aCHOTO IIPUMeHEHM A IOHU3UPYIOLIelt
pajyuanuyu B MefVILHE OTCYTCTBME YHUDUIVIPO-
BaHHOTO /ITOPUTMA €ro peaju3alyyl B IPaBOBBIX
aKTax CJep)KMBaeT PasBUTIE IPUMEHEHNA AflePHBIX
TEXHOJIOTMI1, IPENATCTBYeT MUHUMU3ALUU YTPO3bI
JKM3HM U 3[J0POBBI0 MAIMEHTOB B T060M rocynap-
CTBe, Ha TEPPUTOPUN KOTOPOTO B 3;paBOOXPAaHEHNUN
IPVMEHAETCA MOHUBVPYIOLee M3/TydeHe.

ITo KaKyM NpUYMHAM Ljef1eco00pasHo YHUPUIIN-
poBath TpebOBaHMA K IPYMEHEHNIO IPYHIMIIA 000-
CHOBaHIIA Ha IpaKkTHKe Ha ypoBHe CranmaproB MA-
['AT3? Ilpexpe Bcero, IO NpHUYMHE 3HAYUTENIBHOI
CTOMMOCTM ¥ CJIOXKHOCTM MCCTIEJOBaHMIT B 06/1acTy
IpUMEHEHVS AMePHBIX TEXHOIOTUIT B MEJMIIVHE, YTO
00peMEHUTENBHO [IA OTAENbHO B3ATOTO TOCYAap-
CTBa. B yC/lIOBMAX IOCTOAHHO Pa3BUBAIOLIETOC MEX-
JIYHAPOIHOTO COTPYAHMYECTBA IO BOIIPOCAM IpH-
MEHEHNA AlePHbIX MaTepUajoB B 3[paBOOXPaHEHNIN
Tpollle, JIerde 1 JelleB/ie BbIIOTHATh KOMIIIEKCHbIE
VICCTIEOBAHMA TIOf] STUAON IPOQUILHBIX MeX/IyHa-
POIHBIX OpraHusauuii. PesynbraTel MccrefoBaHMil
OYZYyT ZOCTYIHBI /I IPUMEHEHVIA U TI0JIe3HBI JII000-
My rocysapcTsy. Kpome Toro, coBpeMeHHOIT TeH/IeH-
Iyelt pasBUTUA 3[PABOOXPAHEHNA AB/IACTCA MUTPa-
A nanyeHToB. OCOOEHHO APKO BbILICHA3BAHHAA
TEHJIEHLIVA NposAB/AeTCA B EBponeiickoM comse, Iie
JUL MUTPALIVM IALMEHTOB U IIePCOHATIA CO3/JaHbI He-
o0XomuMble YCIOBUSA, BKIIOYAsA HaJHALVOHANbHOE
IpaBoOBOe pery/mposaHue. IIpucyTcTByeT aTa TeH-
IeHIuA 1 Ha TpocTpadcTse CHI.

Manbruiickuit uccnegosarens H. Anuomapan-
Mackar cdmTaer, 4TO MUIpalysA HALMEHTOB Tpe-
OyeT rapMOHM3allM} IPaBOBOTO peryINPOBAHMA
OKa3aHMA MEeIMIMHCKOI IOMOIY U CIIOCOOCTBYeT

3 Heads of the European Radiological Protection Competent Authorities (HERCA) — no6poBonbHOe 06befiHeHre NpeacTaBu-
Teneli opraHy3aumi ctpaH EBponbl, cosgaHHoe B 2007 T. no nHuumatuee OpaHumn. Ero yyacTH1KM 3aHMAIOTCA BbIABIEHU-
eM Npo6IeMHbIX BOMPOCOB 6€30MacHOro NPUMEHEHUs AAEPHbIX TEXHONOTUIA B MUPHbBIX LIeNAX.
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MPABA YEJTIOBEKA

H.IO0. UnbuH, A.A. BopoaurHa

PasBUTHIO MEXIYHApPOJHOIO COTPYJZHMYECTBA B
cdepe 3npaBooxpanenus [Azzopardi-Muscat et al.
2015:1285-1292]. B cBow0 ouepesp, [ieATENBHOCTD
IO  MeX/yHapOfHO-TIpaBOBOMl  IapMOHM3ALUN
IIpaBOBBIX HOPM, 1o MHeHuto X. Jlexupo-Kyurmmu,
IpuBefeT K rapMOHM3ALUY IIPOrPaMM IIOATOTOBKY
CIIeLMaIICTOB, 4TO SB/IAETCA 3a/I0TOM OKa3aHM:A
Ka4eCTBEHHO MEeVLMHCKON MOMOIIY B yCIOBUAX
MUTpaLUM IePCOHANIa Ha TePPUTOPUM JIHOOOTO To-
cymapcrBa [Legido-Quigley et. al 2011]. Ona Tax-
Ke OTMedYaeT, 4TO COBPeMEHHas TeHJeHIM:d Ha-
muyA  UINANOB TOAPA3HeTIeHNII MeJVILTHCKIX
yIpeX/leHui1 3a IpefelaMu CTPaHbl MeCTa peru-
CTpallMy ABJAETCA NONONHUTEIbHBIM J[OBOIOM B
[O0/Ib3y TapMOHM3ALVM IIPABOBOIO PEryIMpoOBa-
HMsI Ha MeXpayHapopHoM ypoBHe [Legido-Quigley
2008].

[TonpITKa IpaBOBOI feTanu3anyy MpUMEHEHNA
npyHIuna obocHoBanus npegnpuasaTa MATATO B
2018 r. npy npuHATUN NTOCTIENHEN pefakuuy Pyko-
BOJICTBA 110 PA/[VIALIMOHHOI 3a1uTe U 6e30IacHOCTI
IPY UCIO/b30BAHUM MOHUSUPYIOIIEH pafiialiuy B
MegunVHCKUX werax. IIynkrom 2.9 Pykosopcrsa
ompeneneHbl BuAbl obnydeHns (o6mydeHue manu-
€HTOB, IIEPCOHA/A, HAaceleHnsA), 0OOCHOBaHME KO-
TOpBIX 06s3aTenbHO. Paspensr PykoBoncTBa, pery-
NupyolLIye MOPAJOK IPYMeHEeHNs MOHU3UPYIoLel
pajmanuu jid Lenei AfepHON MeIVMLVHbBI U Paju-
aI[VIOHHOV Tepamuy, oOA3bIBAIOT JIeYalllero Bpaya
OTBETUTDH JI0 IPOBEJEHN MPOLeAYyphbl HA NIATh BO-
IPOCOB, NIePeYVC/IeHHBIX paHee (CM. pasji. 2 HaCTOs-
et crarby). OTBETHI Ha 9TY BOIIPOCHI, 6€3yCTIOBHO,
Ba)KHBI, OJHAKO OHI He II03BOJIAIOT B JOCTATOYHOI
CTeIleH} OL|eHUTD IIO/TyYeHNe II0/Ib3bl T1AIVIEHTOM B
YC/IOBMAX IPMYMHEHNS Bpefa™.

7. IlpennosxeHN O JOTMOTHEHNIO IIPaBOBbIX
aKTOB, PeNyCMaTPUBAIOIIX 000CHOBaHNe
IpUMeHEeHV I MOHU3UPYIOIell pagyam
B MeTUIIITHE

MexaHu3M IpYMeHeHNUsA NpMHIUIA 060CHOBA-
Hud B PykoBopctee MATATO, a taxke B CanlluH
u [lupextuse EBparoma ot 2013 r. neecoo6pasno
JIOIIOJTHUTD TlepevIHeM JIeVICTBUI i1l 000CHOBAHMS
[IPUMEHEHV MOHU3NPYIOLIEil pajuanuy JJid Leei
TepaIuy YIM JUATHOCTUKM B OTHOLIEHUM OT/E/IbHO
B3ATOro nanueHTa. [lo MHeHMIO aBTOPOB, OH MOXET
BKJIIOYATD CJIeAyIolye TpeOoBaHMA:

- BBIOOP KOHKPETHOJ MeUIMHCKOII IIpolie-
Iy PBI OCYIIECTBIIAETCS C YYeTOM VIMEIOLINXCA Me-
LIIMHCKUX ITOKa3aHUIT;

- BBIOOp METORVIKM, CPEACTB ¥ CIOCO60B
HPOBEfieHNA IPOLEAYPBl BBINOMHACTCA C Y4eTOM
BO3MOXXHOCTElI KOHKPETHOTO JIe4eOHOTO yupexpe-
HJA, BKTIOYAs YPOBEHb IIO/TOTOBKY IIePCOHAA;

- BbIABJICH)E OTHOCUTE/IbHBIX U 20COMIOTHBIX
IPOTUBOIIOKA3aHWIl J/I BBIIONHEHNUA HPOLERYpbl
o6s3arenbHO. C y4eTOM OOHapy)XeHHBIX IPOTUBO-
HOKa3aHWil HeoOXOAMMO IPUHATH peleHne o6 ot-
Kas3e OT BBIIOIHEHNA IPOLeAypbl MU O BBIIIO/IHE-
HJM IIPOLIeAYPBI (C YYeTOM TsKeCTy 3a00/IeBaHmA);

- OIpefie/ieHVe TepevHs BO3HMKAMINX PU-
CKOB U Ipe[BAPUTE/IbHBIN IIPOTHO3 NEPeYHs BO3-
MOYKHBIX OC/IOKHEHWII Y Mal[yieHTa MoC/Ie IIpoBefe-
HIA IPOLIEAYPbI;

- 000CHOBaHUE IIPEVIMYIIECTB IPOLEAYPBI C
VICTIO/Ib30BaHVIeM MOHM3UPYIOLIEN paJialiii C y4eTOM
VIMEIOLIVXCS aIbTEPHATUBHBIX METOOB (CII0CO60B);

- OIpeHe/ieHVe ITIepedHs Mep MIA KaK[JoTo
KOHKPETHOTO ITAIMeHTa 110 MUHUMM3ALUN HOC/Ies -
CTBUIT 00/Ty4eHNs;

- MOHUTOPUHI COCTOAHMA IAIMEHTa II0CTIe
IIPOBEIEHHON TIPOLERYPbI, Iiepe] BBIIMCKON, pery-
ApHO (pas B TOfI) B IIOCIEYIOLIVIL IEPUOL;

~  yYeT BbIAB/ICHHBIX OC/IOKHEHWIl C 00s3a-
TeJIbHBIM OIVICAHMEM COMATMYeCKOro CTaryca Ia-
IJMEeHTa [0 ¥ IOC/e IPOBEJCHNSA BMEIIATeNbCTBa,
¢buKcaiys pesyIbTaToB B efMHOI MHQOPMAIOH-
HOlT 6a3e, obecriedeHme FOCTyma K Heil KaXKJOTo
IpodUIBHOTO CIeNMaIICTa T000r0 rOCYIapCTBa;

- CpaBHEHMe Pe3y/IbTaTOB BMELIATe/IbCTBA U
Bpefia, IPMYMHEHHOTO OPTaHN3MY NaLleHTa;

- IIpOBepKa CJIeIAHHOTO paHee OOOCHOBa-
HMA NIPEMMYIIECTB MPOLEAYPhI C UCIOTb30BaHNEM
VIOHV3MPYIOLIEH pajualyy C y4eTOM MMEIOINXCA
aJIBTEPHATVBHBIX METOZOB (CIIOCOO0B);

- ¢uxcanua BbIBOZIA B BMJE OTBETa Ha BO-
Hpoc: 000CHOBAHHO Obl/Ia Ha3HAYeHA MeVILIMHCKAs
Hpolefypa ¢ UCIONIb30BAHNEM MCTOYHMKA VIOHWU3N-
PYIOLLIETO U3TyYeHNUs VI HeT?

3akpernieHne IpefIoKeHHbIX TpeboBaHmit 6y-
IeT CrocoOCTBOBATH:

- 6olee TOYHOMY IIPMMEHEHMIO HPMHIIUIIA
0060CHOBaHNUA 1A IieIell MEAULIVHDL ¥ ero rapMo-
HM3aIMY HA HALlMOHAJIbHOM YPOBHe;

- KOMIUIEKCHOMY  Pa3sBUTHUIO
ANEPHOTO U MEAUILIMHCKOTO IIPaBa;

IIPMHIOUIIOB

¢ Radiation Protection and Safety in Medical Uses of lonizing Radiation. — Specific Safety Guide. 2018. No. SSG-46/IAEA. URL:
https://www.iaea.org/publications/11102/radiation-protection-and-safety-in-medical-uses-of-ionizing-radiation (accessed

date: 15.01.2019).
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- PasBUTHIO MEXJIYHapOJHOIO COTpYJAHMYe-
CTBa B 00/IACTY AJEPHOI MEUIIVHBI;

- COBEpIIEHCTBOBAHMIO HOPMAaTMBHO-IIPABO-
BOTO PETryIMpOBaHMA OKa3aHUA MeJMLIMHCKON II0-
MOILY C IpYMeHeHUEeM VOHM3UPYIOLIell pajinalum
YIpeX/IeHUAMM 37[paBOOXPAaHEH)A Ha YPOBHE rocy-
lapCTB;

- peanmsanuy IpaBa 4e/loBeKa Ha 370pOBbe
U TIOy4eHue KBanupUIMPOBAHHON MeNVILIMHCKOI
IIOMOIIM B KOHTEKCTe MOMoKeH!1 CcT. 22 u 25 Bce-
o61elt eKIaparyy Ipas YelioBeKa™ v APyrux HopM
B 00/1aCTH IIpaB Ye/NOBeKa.

C yueToM Kpyra /1uLl, KOTOpble OYIyT Hermocpen-
CTBEHHO JCIIO/Ib30BaTh HOPMATMBHbIE AKTbI B CBOEI
fieATeIbHOCTI (PaOOTHUKM OT/e/IeHNIT paiioTIOT U
MEeIMIUMHCKMX YYPEKJIeHWII), 3aKpelUleHNe Mpes-
JIOKEHHOTO IlepeyHs TpeOOBaHMII IjenecooOpasHo
OCYILIECTBUTD, UCIIO/b3YA CTPYKTYPY MHBIX HOpMa-
TUBHBIX aKTOB, PETYIMPYIOIIX BOIPOCH OKa3aHM:
MEJIMIIMHCKO} ITTOMOILY HACEleHUI0 U IIOCTOSHHO
IpUMeHAEeMbIX Ha HpakTuke. IIpmmepamm Takmx
HOPMAaTMBHBIX aKTOB MOTYT C/IY>KUTb (hefiepa/bHble
3aKoHbI oT 12 amperst 2010 . Ne 61-D3 «O6 obpare-
HJJ JIEKQPCTBEHHBIX CPefcTB»* 11 0T 23 MioHA 2016 T.
Ne 180-®P3 «O 6mOMemMIMHCKMX K/IE€TOYHBIX IPO-
IyKTax»?.

ITo anHanorum 1enecoo6pasHoO JOMOMTHUTD HALY-
oHasbHOe TpaBo Poccuiickoit Oenepanyy, KoTopoe
VICTIBITBIBAET JeUINT IPABOBBIX HOPM IO BOIIPO-
caM peryMpoBaHVsA OOLIECTBEHHBIX OTHOLICHMWIL,
CBA3aHHBIX C IIPYMEHEHNEM MOHU3UPYIOLIel pajiu-
anuu B MefiunyHe. JloIoHe IO MOfi/IeXaT He TOJIb-
ko peiictByromue CanlluH, HO u MeTopmdeckme
pexomengauyy MP 2.6.1.0098-15 «Vonusupymoiee
U3TydeHue, paualoHHas 6e3omacHoCTb. OleHKa
PaZMaIMOHHOIO PMCKA Y MALMEeHTOB IIpK IIpOBefie-
HUM PEHTTeHOPAAMONOTNYECKIX VICCTIeOBAHMIN ™,
MP 2.6.1.3151-13 «VMonusupyrpolee nsnydeHue, pa-

muanyonHas 6e3omnacHocTb. OeHka 1 y4yet addex-
TUBHBIX [I03 Y HAIMEHTOB IPY IPOBECHNI Pajuo-
HYK/IVJHBIX IMArHOCTUYECKUX VICCIeIOBAHMIN,
MP 2.6.1.1892-04 «Vonusmpyrouiee u3IydeHNe,
pajManyonHas 6e30MacHOCTD. [urnennyeckue Tpe-
60BaHMs 110 06ecIIeYeHNI0 PaiMaLIOHHOI 6e3omac-
HOCTY IIPY IPOBEIEHNI PaAMOHYKINHON AMarHO-
CTHKU C IOMOIIbI0 pajytodapMIIpenapaToB»™.

VMeronyecst mpo6enbl B IIpaBe IO BOIPOCAM
obpaleHns pafiMoaKTVBHBIX MaTepHUaNoB B 37pa-
BOOXPaHEHM! 3HAYUTEIbHBI ¥ CYLIECTBEHHO Clep-
XKMBAIOT Pa3BUTHE OKAa3aHVA MEJMIMHCKON II0-
moum. [1.O. JIyOMHKMH crpaBefjiMBO yKasaa Ha
HeoOXOAMMOCTDb paspelleHya KPUTUYEeCKON CUTY-
aluy C HOPMATUBHOM 6a30it B cdepe nprMeHeHMs
ANIEPHBIX TEXHOIOIMI 11 Leneit Meguuunbl. 1o ero
MHEHMI0, HeOOXOIVIMO BBIJIe/IUTH IIPAaBOBOE PETY/IN-
poBaHue obpalleHNs pafiioOaKTVBHBIX MaTepuajoB
IULA Lierielt 3;paBOOXPaHeHNs B OT/Ie/IbHYIO OTPac/b
U pa3paboTaTh OTHENbHYI HOPMAaTMBHYIO 0asy, ¢
BHECEHIEM COOTBETCTBYIOLIMX M3MEHEHUN B Jieli-
CTByIOLIlee 3aKOHOAaTenbcTBO [[lyomukun 2013].
PasbscHeHNe U yTOYHEHMe NOPANKA IPUMEHEeHNA
npyHIUIA OOOCHOBaHUA Ha YPOBHE MEXJIyHa-
POIHO-IIPAaBOBBIX AKTOB SABJIAIOTCA HEOOXOVIMOI
Mepoll. byny4dn mmmnieMeHTMPOBAHHBIMI B HAL[MO-
HaJ/IBHBIII IIPaBOIOPAJOK, COOTBETCTBYIOIIYE HOP-
MBI TT03BO/IAT KOHEYHOMY I10JIb30BATEIIIO — JIevallie-
My Bpady IPMHATH 0OJiee B3BEIICHHOE pelleHNe O
Ha3HAYeHUV PaioIOrNYecKoll IpoLefypsl Wi 06
OTKa3e OT ee IPOBEfieHNs B II0OOM JIedeOHOM yu-
PeXzIeHu1 Kakoro Obl To HM OBUIO rocypmapcrsa. Pe-
a/M3anys IpUHLMIA 000CHOBAHHOTO IPUMEHEeHNA
ANIEPHBIX TEXHOJIOTUIA 1A Lie/Iel COXpaHEeHUA JKIU3-
HM 1 3J0POBbsI Ha IIPaKTUKe OyzieT crioco6CcTBOBATD
YBEIVYEHUIO NPONO/DKUTEIbHOCTI JKU3HU U BOC-
CTaHOBJIEHUIO 37I0POBbA NALVIEHTOB, CTPA/JAlOIINX
TSDKENIBIMU 320071eBaHMSIMIL

% Bceobuan geknapauma npas yenoseka 1948 r. floctyn: https://undocs.org/ru/A/RES/217%28l11%29 (pata obpalyeHus:
20.01.2019).

% (QepepanbHbIii 3akoH oT 12 anpensa 2010 r. N2 61-O3 «O6 obpalyeHny nekapcTBEHHbIX CPefcTB» (peA. oT 27 fekabpa
2018 r.). - CobpaHue 3akoHodamesnscmaa P®. 2010. N 16. Ct. 1815.

2 (DepepanbHbIli 3aKoH OT 23 nioHA 2016 1. N2 180-13 «O 6uoMeANLIMHCKIX KNETOUHbIX NPoAyKTax». — CobpaHue 3aKkoHooa-
mesnbcmea PO. 2016. N2 26 (u. 1). CT. 3849.

2 MeToanyeckne pekomeHgauuy MP 2.6.1.0098-15 «MoHur3mpyioLee n3nyyeHmne, pagmnaLmoHHas 6esonacHocTb. OueHka
paAraLMOHHOro prcKa y NaLMeHToB Npu NPOBeLeHUN PEHTTEHOPAAMNONOrMYeCKUX nccnefoBaHuniney. — CnpagoyHas npago-
8as cucmema «KoHcynemanmiioc».

2 MeToanyeckume pekomeHgauum MP 2.6.1.3151-13 «/MoHn3npyioLLee n3nyyeHve, pagnaumoHHasa 6esonacHocTb. OueHKa 1
yueT 3¢ PpeKTUBHBIX 403 Y NALMEHTOB NP NPOBEAEHUN PAANOHYKIMAHbBIX AMAarHOCTUYECKUX NCCeA0BaHMNy. — CNpasoyHas
npasgosas cucmema «KoHcynemanm/linoc».

3 MeToanueckme pekomeHaaummn MP 2.6.1.1892-04 «/loHu3mpytoLlee n3nyyeHune, paguaumoHHasa 6e3onacHocTb. lMrneHu-
Yeckme TpeboBaHMA MO obecneyeHnto pagraLioHHON 6e30MacHOCTM NpY NPOBeAeHN PafNOHYKIVAHON ANArHOCTUKM C
nomodubto pagrodpapmnpenapatos». — CnpasoyHas npagosas cucmema «KoHcynemanmllnoc».
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B MPABOBOBOM PEFYNIMPOBAHUU
TENEKOMMYHUKALLAN
B EBPOMNENCKOM COIO3E

BBEJEHWE. Buvibop cmpamezuueckozo sexmopa
COUUANILHO-IKOHOMUHECKO20 PA3EUMUSL COBPEMEH-
HbIX 20CY0APC6 OPUEHMUPOBAH HA UUPPOBYIO
SKOHOMUKY, 4 MeneKOMMYHUKAyUY npuobpemarom
KPUMuUYecku BaIHYI IKOHOMUUECKYI) 3HAYU-
Mocmb U Kommepueckyto ueHHocmv. I100xo0vl k
npasosoMy pezynuposanHuro meneKoOMmyHUKAUUOH-
Holl chepul, komopovle demoncmpupyem Espocoros,
uMerm 6 Hacmosusee 6pems 60nvuUI0e NPpaKmuye-
cKoe 3HaueHue On1s1 MHOz2ux 2ocyoapcme. OoHospe-
MmeHHoe npunamue Eeponetickum napnamenmom u
Cosemom 11 dexabps 2018 2. 08yx akmoe emoput-
Hoeo npasa EC: [lupexmuevt (EC) 2018/1972 06 yu-
pexoenuu Eeponetickozo kodekca anekmpoHHbIxX
kommyHuxayuii u Peenamenma (EC) 2018/1971 06
yupexcoernuu Opzana esponeiicKux pezynsamopos no
S7IEKMPOHHBIM KOMMYHUKAUUAM U A2eHmcmea no
noodepxuke Opeana esponetickux pezynimopos —
paccmampueaemcs 6 HACMoAwell cmamove Kax
K71104e601i Pakmop, 03HAMeH08A6UIUTI HAUAII0 HO-
seliuiezo amMana npasosoz0 pezyiuposaHus mesne-
KOMMYHUKAYUOHHOLL chepol, Umo akmyanusupyem
obpaujeHue K ux aHanusy.

MATEPUAJIbI I METOJBI. IIpedcmasnennas
CMAamvs 0CHOBAHA HA OOKMPUHATILHBIX UCCTIE0064-
HUSX POCCUTICKUX U 3apYOerHbIX yueHvlx 6 chepe
esponelickozo0 npasa u sneKMpoHHbIX KOMMYHUKA-
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Yutl, pasHo KaK U HA HOPMAMUBHBIX 0OKYMEHMAX U
UCMouHUKax npasosoii cucmemvt Espocorosa. Pop-
MANbHO-7I02UMeCKUl, UCHOPUKO-NPABOBOLI, MeXHU-
Ko-10puoueckutl, cpasHUmMenvHo-npasosoil memo-
ovt, memod SWOT-ananusa, umvie obueHayHvle U
cneyuanvHvle 0puouecKue Memoobl T6UNUCH Me-
M0007102U1ecKoll 0CHOB01L NPU 10020MosKe HACMO-
Awetl cmamol.

PE3YJIBTATBI MCCIIEHOBAHMA. /Juramuu-
Hoe paseumue pezynuposaniisl OMHoueHuil 6 cdepe
menexommyHukauuti 6 Espocorose ceudemenvcmey-
em o0 nocned08amenbHOM, CUCEMHOM U KOMHJIeKC-
HOM (OPMUPOBAHUU, PASBUMUL U COBEPULEHCINEO-
BAHULU  COOMBEMCMBYOUUX — HOPMAMUBHBIX U
UHCIUMYYUOHATIHDIX OCHO8 6 UX OpP2AHUYecKOl
e3aumocessu. IIpeonosennas 6 cmamove nepuoousa-
WU peeniameHmayuu  menekoMmyHUKAUUOHHOT
cepol 6bic6eHUBAEN OCHOBHDIE IMANDbL, 6 PAMKAX
KOMOPbIX POPMUPOBATUCL U COBEPUIEHCINBOBATIUCL
npasosvie uncmpymenmuot EC, onpedenusuiuie cymo
08YX 83AUMOCBA3AHHBIX NPOUECCOB: C 0OHOLL CIOPO-
Hbl, YCMAHOBIEHUS 00ULUX HOPMAMUBHBIX PAMOK,
3akpenseHHvix 6 npasosvix dokymenmax EC, u ¢ opy-
201l — COBEPUIEHCINBOBAHUSL UHCHUMYUUOHATLHOLL
opeanuzayuu pezynuposarus Ha yposte Espocorosa.
OBCYJKIOEHWE U BbIBOJBDI. IIpunamue Ko-
dexca anekmpoHHbIX KommyHukayuti Eépocorsa
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ABNAEMCA KOOUPUKAUUOHHBIM AKIMOM BbICOKO20
YPOBHA, CO30AI0UUM NPABOBYHD ONpedeneHHOCHb
U 2apPMOHUSUPYIOULUM De2yTUPOBaHue 1eeKom-
MYHUKAUUOHHOTU cepol. ModepHu3auus yHKiyu-
oHuposanus Opeana esponelickKux pezynsmopos
no anexmpounvim xommyruxkayusm (BEREC) u
Azenmcmea no nooddepicke BEREC kax umcmu-
MYUYUOHATLHOLX CIPYKMYP CNEeUUanbHOL KoMne-
meHyuu 06ycrnosnusaem OanvHeliuiee passumue
UHCMUMYUUOHAIbHBIX 0cHO68 Espocorosa 6 merne-
KOMMYHUKAUUOHHOTL chepe.

K/ITIOYEBBIE CJIOBA: Esponetickuii cow3, uc-
MouHUKU npasosoil cucmemot Eeponetickoeo coro-

3a, menekommyHukauuy, Esponeiickuii kodexc
INIEKMPOHHBIX KOMMYHUKAUUTE, UHCTUMYUUOHATIb-
Hble OCHOBbL PezynupoBaHUs MmeeKoMMyHUKAUUL
Espocowsa, Opean esponeiicKux pezynsimopos no
INEKMPOHHBIM KOMMYHUKAUUAM, A2eHmcmeo no
noodepxke Opeana esponeiickux pezynsmopos no
INEKMPOHHBIM KOMMYHUKAUUAM
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THE RENEWAL AND UPGRADE
OF LEGAL REGULATION
OF TELECOMMUNICATIONS IN THE EU

INTRODUCTION. The choice of the strategic vector
of the socio-economic development of modern states is
focused on the ‘“digital economy”, and telecommuni-
cations offer critical economic importance and com-
mercial value. Approaches to the legal regulation of
the telecommunications sector, which the European
Union demonstrates, are now acquiring an impor-
tant practical significance for many states. This article
considers the simultaneous adoption by the European
Parliament and the Council on December 11, 2018
of two acts of “secondary EU law” (Directive (EU)
2018/1972 on the establishment of the European Elec-
tronic Communications Code and Regulation (EU)
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2018/1971 establishing the Body of European Regu-
lators for electronic communications and the Agency
for support thereof) to be the key factor that marks
the “newest” stage in telecommunications regulation,
which enhances the appeal to their analysis.

MATERIALS AND METHODS. The presented
article is based on doctrinal studies of Russian and
foreign scientists in the field of European law, elec-
tronic communications, as well as on regulatory
documents and the roots of the European Union's
legal system. Formal-logical, historical-legal, tech-
nical-legal, comparative-legal and SWOT-analysis
methods as well as other general scientific and spe-
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cial legal methods were the methodological basis for
the preparation of this article.

RESEARCH RESULTS. The dynamic development
of the regulation of relations in the field of telecom-
munications in the European Union indicates a
consistent, systematic and complex formation, de-
velopment and improvement of the relevant regula-
tions, and institutional frameworks in their organic
correlation. The proposed periodization of telecom-
munication regulations highlights the main stages in
which relevant EU legal instruments were developed
and improved, defining the crux of two related pro-
cesses: establishing a common regulatory framework,
enshrined in EU legal documents, and improving the
institutional organization of regulations at EU level.
DISCUSSION AND CONCLUSIONS. The author
of the presented article believes that the adoption of
the EU Electronic Communications Code is a high-
level codification act, offering legal certainty and har-
monizing the regulation of the telecommunications

1. Ilepropgyu3amys NpaBoBOro peryIMpoBaHNs
cdepsl TeneKoMMyHUKauyii B EBpocorose

€1eco00pa3HO JOCTATOYHO KPaTKo B pe-

TPOCIIEKTMBHOM ITaHe 0003HAYNTD IIpefi-

IOCBUIKY, @ TakKKe K/IIOYeBble OTallbl
bopMIpOBaHNs PABOBOIO PEryIMpOBaHMA Terle-
KOMMYyHUKaIuit B EBpocotose, MOCKONbKY 3TO 110-
3BO/IMT IIPOCTIE[UTD JIOTMKY €TO PasBUTHUA U pe-
¢dopmupoBanus. IlokasaTebHBIM B 9TOM IUIAHE
AB/SIeTCA obpallieHne K IepuoAM3aliny, KOTOpas
BbICTyHaeT 9 (eKTUBHBIM criocobom Gopmuposa-
HJISL LeJIOCTHOTO IIPEfCTABIEHNS O TI000M SIBIeHNN
(mporecce). HecMOTpsl Ha OTHOCUTETBHOCTD 00011
IepUOAM3ALNY, OHA TaK JIM VHAYe BBIABJIAET OC-
HOBHbIe (PaKTOPbI, 00YCIOB/IMBAIOLLE IBOTIIOLIIO I
CTaHOBJIEHNMe SIBIeHNs (Ipoliecca), a TaK)Ke BBICBe-
4IBaeT MX COflep>KaTe/IbHbIE XapaKTePUCTIKI Vi BO3-
MOKHbIE TeHfeHIMy passutus. Ilepropusanms —
VICKYCCHOHHBIIT BOIPOC ISl /I000J HayKu U OT-
HIOb He NPOCTas 3ajjaya, ¥ 9TO B 3HAUMTETHLHON
Mepe 00DBACHSETCSI HeOOXOAUMOCTBIO aleKBaTHOTO
BbI6Opa COOTBETCTBYOIMX KpuTepues. Hepenko B
KaueCTBe OCHOBHOTO KPMUTepys ePUOAM3ALIII pac-

sector. Modernizing the function of the Body of Euro-
pean Regulators through electronic communications
(BEREC) and the Agency for Support of BEREC, just
as with the institutional structures of special compe-
tencies, leads to the further development of the in-
stitutional framework of the European Union in the
telecommunications sector.

KEYWORDS: the European Union, European
Union legal system sources, telecommunications, the
EU Code of Electronic Communications, the Body
of European Regulators for Electronic Communica-
tions, the Agency for Support for Body of European
Regulators for Electronic Communications

FOR CITATION: Kasenova M.B. The Renewal
and Upgrade of Legal Regulation of Telecomunica-
tions in the EU. - Moscow Journal of International
Law. 2019. No. 2. P. 41-53.

DOI: 10.24833/0869-0049-2019-2-41-53

CMaTpUBAIOTC BPeMEHHble PyOeXyu CTaHOBJIEHNs
¥ PasBUTHA TOTO VI MHOTO Hpolecca (ABIeHNu:).
BpeMeHHOI1 KpuTepuii BIIO/IHe IPUMEHNM U 14 TIe-
pUOAIM3aLM PEeryIupOBaHMA TeTeKOMMYHUKAL-
oHHOI1 cheprl B EBpocorose, a ero ucrombp3oBaHme
HO3BOMUT NIPOC/IEANTD BOMIOLNIO PETyINPOBaHN,
BBIABUTD JIOTVKY €T0 Pa3BUTHA, peOpPMIPOBAHNA,
ONpeNeNNTb AanbHelilne MepCcreKTUBBI ero coBep-
IIEHCTBOBAHMA.

BplmeckasaHHOe flaeT BO3MOXKHOCTb BBIJIETUTD
JeThIpe 3Tala peryIMpoBaHuA TeTeKOMMYHUKALUIL
B EBpocotose, a uMeHHO nepBbiii (KoHel] 90-X rofoB
XX B. - 2000 r.), BTOopoit (2001-2008 rr.), TpeTuit
(2009-2017 rr.) u yeTBepThIit, HOBemmit (2018 T. -
HacTosIlee BpeMsA), sTambl. OTMeTUM, 4TO MMeEH-
HO B PaMKax IIPeJIOKEHHbIX 3TaloB (GOpMMUpPOBa-
NUCh ¥ PasBMBANUCh TpaBoBble MHCTPyMeHTH EC
(European legal instruments)', o6ycmoBuBIune cyTh
IBYX B3aMIMOCBSI3aHHBIX IIPOIIECCOB: C OJHOI CTO-
POHBI, YCTAHOBJIEHNA OOIIVX HOPMAaTUBHBIX PaMOK
Ha ypoBHe EBpoco103a, 3aKpelneHHbIX B MOMUTH-
KO-TIpaBOBbIX AokyMeHTax EC, u ¢ mpyroit — dop-
MMPOBaHM COOTBETCTBYIOLIMX OPraHM3AIVIOHHbIX
CTPYKTYP, CO3JAIOMINX MHCTUTYIVIOHA/IbHbIE OCHO-

' Cm.: European legal instruments. URL: https://eur-lex.europa.eu/summary/glossary/community_legal_instruments.html

(accessed date: 28.01.2019).
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BBl PETYINPOBAHNA TETEKOMMYHMKALMOHHOI cde-
pol. IIpencraBnenHas mepropmsaLys peryIMpoa-
HIS TeIeKOMMYHVKAIVOHHOM cdepsl B EBpocorose
U3/I0XKEHA I0CTATOYHO KPATKO M CXeMAaTUYHO, TeM
He MeHee OHA JaeT IIeJIOCTHOe IpefcTaBjIeHne 06
OCHOBHBIX 3Tamax (GpOpMUPOBAHNA, O AMHAMUKE 1
TEH/ICHIMAX PasBUTHUA perymmpoBanus. O6parum-
cA K pacCMOTPEHMIO STAIIOB PasBUTUA, 0003HAUNB
OCHOBHBIE, COfiepyKaTe/IbHble XapaKTePUCTUKI KaXK-
JIOTO U3 HUX.

Havanbueii stan (koner 90-x rogos XX B. —
2000 r.). COoBOKYIHOCTb (DaKTOPOB, CBS3aHHBIX C
PEBOIIOLVIOHHBIM Pa3BUTUEM MHTEPHETa, CTPEMMU-
TeJIbHBIM COBEPIICHCTBOBAHVEM JHTEPHET-TEeXHO-
JIOTUIT M VHTeHCHUKaLell COLManbHbIX cdep Ux
VICTIONb30BaHNsA, Ipefonpesenta GopMupoBaHe
obuieit «MHTepHeT-IIOBeCTKN» EBpocoisa, 4to u
006yC/I0BIIO TIOZIXOT, TPV KOTOPOM Te/IeKOMMYHUKa-
IMOHHAA cdepa cTaja pacCMaTPUBATbCA B Ka4eCTBe
CaMOCTOATEIbHOTO 00'beKTa PeryIMpoBaHius, B TOM
4yIC/Ie IIPaBOBOr0. DTO HAIIO HEIOCPENCTBEHHOE
OTpakKeHMe B NPUHATON EBpomeiickoil Komuccuen
B 1987 1. 3eneHoit KHUTE 110 TeTeKOMMYHUKAIUAM
(EU Telecommunications Green Paper)?, IIporpam-
Me enyHoro poiHka (EU Single Market Program)
1992 r.%, pse aktoB BropuyuHoro npasa EC, B yact-
Hoctu B Pesomronnmu Cosera ot 30 mions 1988 1.
Ne 88/C 06 0611eM pBIHKE TeeKOMMYHIKAIVIOHHBIX
yenyr u obopyznoBanus o 1992 r.*; Tupexruse Co-
Bera oT 25 uions 1987 r. 87/372/EEC o pmamasoHe
9acTOT, 3ape3ePBMPOBAHHBIX I COITIACOBAHHOTO
BHe#peHns Ha Tepputopun Bcero EC obmeespo-
TeVICKOT1 COTOBOI 1I1POBOIL HA3EeMHOI MOOVIBHOI
cesasu B Coobmectse ( mamee — JupextuBa GSM

1987 1.)% pupextusax EBpomeiickoro mapnamMenTa u
Cosera ot 24 okTs6ps 1995 1. 95/46/EC o 3ammre
¢busnMYeckux Ml B OTHOLIGHNM OOpaboTKM Iep-
COHA/IbHBIX JIJAHHBIX ¥ CBOOOJHOM IepeMelleHnN
TaKuX AaHHBIX’, oT 20 HOs6ps 1998 1. 98/84/EC o
IPaBOBOII 3aIVUTe YCIYT, OKAa3bIBAEMBIX C UCIIONIb-
30BaHNEM YC/IOBHOTO JOCTYIIA WM OCHOBAHHBIX Ha
YCTIOBHOM JOCTYTIe, U Ip.

B BbllIeHA3BaHHBIX JOKYMEHTAX, IPUHATHIX
Ha HavaJIbHOM 3Talle, HOTy4MIu pa3paboTKy u 3a-
KpeIlIeHlie OCHOBOIIO/IAraloliye MOMIUTUKO-CTpaTe-
rMyecKye U IpaBoBble paMKy (061iye MPYHINUIIBL,
HOPMBI, TIOPAROK M T.JI.) PETYIMPOBAHNSA TEIeKOM-
MyHUKanuoHHo! cdepsl B EBpocorse [Ungerer
2013:14-24.], a Takxe 6p11 0603HaYeHBI popMaT 1
HaIIpaB/IeHNA UX [JATIbHEIIIero pa3BUTHAL

Crenyrommnit, BTOpOIL, 3Tall OXBAaTbIBaeT IEPUO]
€ 2001 1o 2008 r. B 910 Bpemst ObUIM IPUHATHI IATH
IOpUANYECK) 0053aTebHBIX aKTOB, OTHOCAIMXCA
K MCTOYHMKAM BTOPUYHOrO IpaBa EBpocorsa, cu-
cTeMa KOTOpbIX Obl/Ia Ha3BaHA «IIEPBOJI MAKETHOI»
pedopmoit EBpocorosa [Bauer 2002:110-133].

Peup uper o nmatm pupextusax EBpomeiickoro
napramenTa u Cosera. YeTblpe HMPEKTVMBBI ObLIN
npuHATH 7 Mapra 2002 1., a nmenno: 2002/19/EC
0 JIOCTYIIE K CeTAM 3eKTPOHHBIX KOMMYHMKALIVIA,
B3aJMIMOCBSI3aHHOCT! CeTell 9/MeKTPOHHBIX KOMMY-
HMKALVI1 M CBA3aHHBIX C HYIMM TEXHNYECKIX CPEICTB
(«dupextBa o pocryme» (Access Directive))s;
2002/20/EC oTHOCMTeNbHO paspeleHnii o61ero
XapakTepa /I CeTeil 3JIeKTPOHHBIX KOMMYHMKAIIWIA
u yenyr («[InpexkTuBa o paspelleHNAX oOIero xa-
pakrepa» (Authorization Directive))’; 2002/21/EC
06 00111eli HOPMATVBHO-TIPABOBOII OCHOBE MI/Is Ce-

2 Towards a Dynamic European Economy. Green Paper on the Development of a Common Market for Telecommunications
Services and Equipment. 1987. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51987DC0290&from=
en (accessed date: 28.01.2019).

3 EUSingle Market Program 1992. URL: http://europa.eu/rapid/press-release_DOC-92-1_en.htm (accessed date: 28.01.2019).
4 Council Resolution 88/C 257 of 30 June 1988 on the development of the common market for telecommunications ser-
vices and equipment up to 1992. URL: https://publications.europa.eu/en/publication-detail/-/publication/a3777ddf-2084-
4d57-9df7-d2fa471619ea/language-en (accessed date: 28.01.2019).

> Council Directive 87/372/EEC of 25 June 1987 on the frequency bands to be reserved for the coordinated introduction of
public pan-European cellular digital land-based mobile communications in the Community. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX:01987L0372-20091109 (accessed date: 28.01.2019).

¢ Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free movement of such data. URL: https://eur-lex.europa.eu/legal-
content/en/TXT/?uri=CELEX%3A31995L0046 (accessed date: 28.01.2019).

7 Directive 98/84/EC of the European Parliament and of the Council of 20 November 1998 on the legal protec-
tion of services based on, or consisting of, conditional access. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A31998L0084 (accessed date: 28.01.2019).

& Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection
of, electronic communications networks and associated facilities (Access Directive). URL: https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=celex:32002L0019 (accessed date: 28.01.2019).

° Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorisation of elec-
tronic communications networks and services (Authorization Directive). URL: https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX%3A32002L0020 (accessed date: 28.01.2019).
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Tell 9/1eKTPOHHBIX KOMMYHMKAIVI1 1 ycyT («Pamou-
Has gupekTuBa» (Framework Directive))'; 2002/22/
EC 06 yHMBepca/nbHBIX YCIyTrax ¥ IIpaBax I0/Ib30-
BaTesieil, CBA3AHHbBIX C CETAMNU 3/IEKTPOHHBIX KOM-
MyHuKauuit u ycryramn («[lupextuBa 06 yHUBep-
canpHbIx ycryrax» (Universal Service Directive))'.
[Iaras [lupextusa 2002/58/EC 6bima mpuHATa
12 wrons 2002 1. u Kacamach 06paboTKy MepcoHaIb-
HBIX JJAHHBIX 11 06ecriedeH N KOHQVAEHIMaTbHOCTI
B CEKTOpe 9/IeKTPOHHBIX KOMMYHuKauuii («Inpex-
TVBa O KOH(UAEHINMANTBHOCTI U 00 9/MEKTPOHHBIX
coobmennsx» (e-Privacy Directive))'.

BeimenepeunciieHHble  IMPEKTUBBI ITPECTaB-
ns cob0it CUCTEMy akTOB, COPMUPOBAHHBIX HA
OCHOBE B3aJMMOJOIONHAEMOCTH 1 B3alIMOCOIIACO-
BaHHOCTH, KOTOPBIE, II0 CYTH, CO3AaBamm GopMab-
HO-IOpUANYECKNe PaMKM HOPMATHMBHOTO peryiu-
poBaHuA B cepe TeIEKOMMYHMKALMIT HA YPOBHE
EBpocorwsa [Cremansn 2013:13-18; Ilsmm6aniok
2013:3-5; Haucap 2009:463-480]. Vimenno B mapa-
[IUrMe 3TUX IIATH JUPEKTHB, a TAK)Ke X pean3alun
cllefyeT OLIEHMBATh COJiepKaTelbHble XapaKTepu-
CTHMKM COOCTBEHHO BTOPOTO 3Talla PerylInpoBaHNA
Te/IeKOMMYHMKaIMOHHOI cdepsl B EBpocorose.

Xapakrepusysa BTOpOJ 3Tall, CIefyeT CKa3aTb,
YTO VIMEHHO OH CTajJ IIepuofioM (popMUpOBaHMA
OpraHM3AIVIOHHO-CTPYKTYPHBIX OCHOB MHCTUTYLIU-
OHA/IM3ALMI PETYIMPOBaHUA B cepe TeTeKOMMY-
HUKalMil Ha ypoBHe EBpocorsa. B wactHOCTH, 9TO
Hauwto 3akpenyenue B Pemennu Komuccun EC or
29 mons 2002 1. 2002/627/EC 06 yupexpenuu Espo-
MEJICKOJ PEryaATOPHON TPYIIIbI IO 3N1E€KTPOHHBIM
KOMMYHUKAIMOHHBIM ceTsiM 1 ycryram (European
Regulators Group (ERG))".

Tperuit aran oxsarbiBaeT mepuof ¢ 2009 mo
2017 1. B 2009 r. BepBbie OBIT OCYIECTBIEH 00-
30p peanusalyy «IepBOil MAKeTHON» pedopMbl
EBpocorsa. B xoze o630pa peanmsaumy «mepBoit
HaKeTHOI» pedOpMbI C 04eBUIHOCTDIO OBLIA BBLIB-
JIeHa OTPeOHOCTb He TO/IbKO B CHCTEMHOIL, HO U B

KOMIUIEKCHOI AuBepCcUMKALUM MHCTPYMEHTapysA
perynmMpoBaHys TeJeKOMMYHUKALMil Ha YpOBHe
EBpocorosa. KoMmiekcHOCTD auBepcuduKanmm pe-
TY/IMPOBAHMA YBA3bIBA/IACh C IOCTAHOBKOIA 1 pellle-
HIUEM JBY-€[VMHOI 3ajlauMl Ha ypoBHe EBpocorosa.
Bo-nepBbix, BcTana mpo6ieMa ja/ibHeNIero coep-
IIEHCTBOBAHNA OOLIMX HOPMAaTMBHBIX OCHOB. OHa
Obl/1a BbI3BaHA B TOM 4MCIe CIELN(IKOIL AKTOB BTO-
PUYHOTO IIpaBa, IPUHUMAEMBIX B GOpMe AUPEKTHB.
OmnocpenoBanHas (ABYXCTYIeHYaTas) HpPVIMEHU-
MOCTb AMPEKTHB, Tpebylolas X TPaHCIOHMPOBa-
HYA ¥ MMIUIEMEHTAllUM B HallMOHAJIbHbIE IIPaBO-
HOPAAKY CTpaH — 4yiaeHoB EC, oryacty npusopmia
K (parMeHTalyy M BO3HUKHOBEHUIO IIPOTMBOpE-
YMil B HALMOHAJIbHO-IIPABOBOM PpeEryIMpOBaHUN
Te/leKOMMYHMKanyoHHoit cdepor [Tsatsou 2011].
Bo-BTOpBIX, BO3HMK/IA NMOTPEOHOCTh B OpraHm3a-
IIMIOHHO-CTPYKTYPHOM O0eCIedeHny peryampoBa-
HMA TeNeKOMMYHUKALVIOHHON cdepbl Ha ypOBHe
EBpocor3a (¢ ero xoppessuueit ¢ COOTBETCTBYIO-
MMM OPraHM3ALMOHHBIMU CTPYKTYpaMM Ha Ha-
IMIOHA/IBHOM ypOBHe B cTpaHax — wieHax EC), Tem
CaMBIM ObIIM OBI CO3aHbI ACHBIE MHCTUTYIVIOHA/Ib-
Hble PaMKU PEeTyIMpOBaHNA B cdepe TeTeKOMMY-
HUKaumit. Pasymeercs, BaKHbBIM JJOIIOTHUTEIbHBIM
VIMITY/IbCOM K PELIEHUIO TAaKOJ ABYEAMHOIN 3a/iaun,
crano Cornamenne EBporeiickoro mapraMeHTta u
CoBeta MMHICTPOB 0 pehopMe TelleKOMMYHUKALVI
2009 r."

Ha Tperbem srame cucreMa JUPEKTUB «I1€PBOI
IaKeTHOV» pedopMBI BTOPOrO 3Tama IpeTepriena
3HAUUTEIBHYI0 TPAaHCPOPMALVMIO, 2 MMEHHO ObLIN
usMeHeHbl «/lupexTuBa 0 pocryne», «Jupexkrusa
0 paspeleHMAX oOulero xapakrepa», «PamouHas
IVIpeKTUBa», «[IMpeKTuBa 00 yHMBEpPCaIbHBIX YC-
nyrax», «[lpekTrBa 0 KOHPUAEHIMANTBHOCTI U 00
97IEKTPOHHBIX coobienusx». Kpome toro, mozep-
Husanuio npeteprena u Oupextnsa GSM 1987 .,
CBA3aHHAA C JICIONb30BaHMEM COOTBETCTBYIOIMX
[IMaNa30HOB PafiMoO¥yacTOTHOro crekTpa and 3G u

1% Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework
for electronic communications networks and services (Framework Directive). URL: https://eur-lex.europa.eu/legal-content/
en/ALL/?uri=CELEX%3A32002L0021 (accessed date: 28.01.2019).

"' Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users' rights
relating to electronic communications networks and services (Universal Service Directive). URL: https://eur-lex.europa.eu/
legal-content/en/TXT/?uri=CELEX:32002L0022 (accessed date: 28.01.2019).

12 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of person-
al data and the protection of privacy in the electronic communications sector (Directive on privacy and electronic commu-
nications). URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0058 (accessed date: 28.01.2019).

3 Commission Decision 2002/627/EC of 29 July 2002 establishing the European Regulators Group for Electronic Communi-
cations Networks and Services. URL: https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32002D0627 (accessed
date: 28.01.2019).

“ Agreement on EU Telecoms Reform paves way for stronger consumer rights, an open internet, a single European tel-
ecoms market and high-speed internet connections for all citizens. URL: http://europa.eu/rapid/press-release_MEMO-09-
491_en.htm (accessed date: 28.01.2019).
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MHBIX MOOMIbHBIX yeryT (Directive Modernising the
1987 GSM Directive)'’, koTopasi yIoMuHamach pa-
Hee IIPYMEHNTETbHO K HauaTbHOMY 3TaIly.
3Ha4NTeTbHBIM MOMEHTOM TPEThero 3Tama CTa-
70 IpuHATHe 25 HOs6ps 2009 1. EBpornerickuM map-
namentoM u Coserom Pernmamenta (EC) 1211/2009,
yapexparomero OpraH eBpOIeiCKUX PeryIATOpPOB
TI0 37IeKTPOHHBIM KOMMYHMKAIVAM, a TaKxe bropo
€BPOIIEJICKMX PErylATOpOB 110 37IeKTPOHHBIM KOM-
MyHuKauusaM (manee — Permament 1211/2009).

B opranusanyonHoM mnaHe OpraH eBpoIeicKux
PETyIATOPOB IO 37eKTPOHHBIM KOMMYHUKAL[MAM
(mamee - BEREC) 3aMeHM/ Y4YpeX[eHHYIO paHee
EBpormneiicKyo peryIaTopHy IPyIIly 10 37IeKTPOH-
HBIM KOMMYHMKAIIVIOHHBIM CeTSAM M YCIyTaM, CO3-
maHHywo B 2002 1., Ha BTOpOM 3Tare. Bmecre ¢ tem
HOpMaTVBHbIe IONOXeHMsA Permamenrta 1211/2009
IpefycMaTpuBaIM psAf BaXHBIX HOBaLUiL, B TOM
qyICTIe CIelyIoIye.

Pernmament 1211/2009 3axpenan, uro BEREC 3a-
MeHsteT co60ii EBpoIIeiicKyIo peryisaTopHyio rpyi-
Iy TI0 37IeKTPOHHBIM KOMMYHMKAIVIOHHBIM CETAM 1
ycrnyram. OH omnpepenan mpaBoBoit cratyc BEREC,
ero mpegMeTHYI0 cdepy ¥ GpyHKIMOHATBHYIO POTIb.
Tak, BEREC «He [o/KeH ObITh HJ ar€HTCTBOM, HI
IopUANYecKyM nmunom» (1. 6 [Tpeam6ynbr Pernamen-
Ta 1211/2009). OH gomKeH QYHKIMOHMPOBATh KaK
LIeHTPA/IbHBII 9KCKTIO3VBHBIN GOPYM /I COTPYA-
HMYeCTBAa MEeXJY He3aBUCHMBIMM HAI[IOHAIbHBIMM
perynsatopusivu  opranamy (National Regulatory
Authorities (NRAs)), ¢ OfHOJ CTOPOHBI, U MEXIY
He3aBJMCYMBIMI HAIVIOHAJIbHBIMU PETYIATOPHBIMM
opranamn (NRAs) u EBporeiickoit komuccuei — ¢
ppyroit. IIpu atom BEREC [0/DKeH OCYILeCTBIIATD
BECb CIIEKTP 00sA3aHHOCTEl B paMKaX HOPMAaTUBHBIX
ocHoB EBpocoroza B cdepe TeeKOMMYHMKALUI 1
HPeIOCTABIATD 9KCIIEPTHbIE 3aK/TI0YeHN S, KOHCY/Ib-
TaLyy, MHGOPMALMIO U T.1.

Permament 1211/2009 saxpenmn opraHusaiu-
oHHyI0 cTpykTypy BEREC. OH 00benuHsn 28 He3a-
BUCYMBIX HAIMOHA/NbHBIX PETYIATOPHBIX OPraHOB
(NRAs) ctpan - ynenos EC; B kayecTBe Habmoma-
Teneit B mesitenbHocTy BEREC Bupase ObUmM mpu-

HUMATb y4acTue IpefcTaBuTen EBponeiickoin
KOMMCCHUY, CTPaH — y4acTHUL EBponeiickoro sko-
HoMuyeckoro npoctpanctsa (EEA countries), rocy-
lapCTB, aCCOLMMPOBaHHBIX ¢ EBpocoosoM.
Permament EC 1211/2009 npepycMorpen cos-
manue bropo BEREC - cnennajbHOTO OpraHa, OCy-
IIeCTBJIAIOIIETO MOAiepXXKY meAtenbHocT BEREC.
ITpumeuarenbro, 4yro bropo BEREC wu3HayaabHO
OBIIO CO3[aHO B KadecTBe opraHa EBpocorosa, 06-
NAJIAIOIEro IMpaBaMy IOPUANYIECKOTO JIMIA, KOM-
HeTeHIYA KOTOPOTo IPeXJie BCEro CBA3bIBANACH C
IPeOCTaB/IeHeM TIPO(ECCUOHANIBHBIX, AfMUHU-
CTPaTMBHBIX ¥ BcromorarenbHbix ycnyr BEREC.
B npunaTtom Briocnencteum Pemenvn 2010/349/EC
IpefcTaBUTeNN IPABUTEIbCTB TOCYAAPCTB — YI€HOB
EC npegycmorpeny, uro bropo BEREC 6yzet pasme-
meHo B Pure (JlaTBus), a coorBercrByomiee Cora-
mwenue ¢ [IpaBurenpctBom JlaTBuiickoit Pecriy6mu-
KJ BCTYNWJIO B cuiry 5 aBrycra 2011 "7
[TpyHuMnmuanbHOe 3HAaYeHNUe VIMEET He TOJbKO
caM (aKT yupex/JeH) A HOBBIX MHCTUTYIMOHAIBHBIX
cTpykTyp — BEREC u bropo BEREC - B KauecTBe
opraHos EBpocorosa crienyuanbHOV KOMIETEHLNIN,
HO U TO, YTO MX CO3JlaHM€ 3aKPEIIA/NIOCh 3aKOHO-
JaTeNbHbIM aKTOM EBpOIENICKOro mnapraMeHTa I
Coseta, puHATOM B hopMe permamenTa. Hemmur-
He OTMETUTD 3aKpellleHne B NepsuyHoM npase EC
HOPMBI O TOM, YTO pernaMeHT EBporeiickoro mnap-
nameHTa 1 CoBeTa B CUCTeMe VICTOYHMKOB BTOPUY-
Horo npasa EC HaxofuTcs Ha BeplIMHE MePapXuu
B CIJIy ero 00111e0053aTe/IbHOTO JAeICTBUSA U HEmo-
CPEfCTBEHHOTrO (IPsIMOro) IPMMEHEHMs I BCeX
rocynapcts — wieHoB EC, Bcex opranos EBpocorosa,
a Taroke L1 i (QUSMIecKuX U I0PUANIECKIX), K
KOTOPBIM peIrJlaMeHT puMeHNM'®. B mpaktidyeckom
IIaHe IIPAMOE PEryIATOPHOE JeliCTBIE pernaMeHTa
He IpefIoaraeT NpMHATHE VIMIUIEMEHTHPYIOIEro
HALlMOHAJIbHOTO aKTa M JICK/IIOYaeT JeliCTBME Ha-
LJIOHA/IbHBIX IPaBOBBIX AKTOB, IPOTMBOPEYAINX
perlaMeHTy 1 €ro IPYMEHEHNIO; perlaMeHT Hello-
cpencrsenno npumMensaercsa Cygom Espocorosa, pe-
IIeHNsA KOTOPOIo HOCAT IIpelLiefleHTHBII XapaKTep
[VnTerpannonHoe npaso... 2015].

> Cm.: EU ready for wireless broadband on GSM frequencies. URL: http://europa.eu/rapid/press-release_IP-09-1545_

en.htm?locale=en (accessed date: 28.01.2019).

16 Regulation (EU) No. 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing the Body
of European Regulators for Electronic Communications (BEREC) and the Office. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX%3A32009R1211 (accessed date: 28.01.2019). NoapobHee cm.: [Bennxosa 2016:45-51].

7 Decision 2010/349/EU taken by common accord between the Representatives of the Governments of the Member States
of 31 May 2010 on the location of the seat of the Office of the Body of European Regulators for Electronic Communications
(BEREC). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42010D0349 (accessed date: 28.01.2019).

8 Cratbs 288 [loroBopa o ¢yHKLMoHMpoBaHuM EBponeiickoro cotosa (Treaty on the Functioning of the European Union
(TFEU)) rnacuT: «PernameHT umeeT obLiee aeiicTBre. OH ABNSAETCS 06A3aTeNbHbIM B NMOSIHOM 06beMe 1 MOANEXUT NPAMOMY
NPVIMEHEHNIO BO BCEX rOCYAapCTBax-unieHax». 06 3Tom nogpobHee cm.: [MIHTerpaLnoHHoe npago... 2015].
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VHcTUTYLMOHANbHBIE M3MEHEHNSA, CBA3aHHBIE
¢ cospanreM BEREC u biopo BEREC, He TONbKO
CTalM K/II0YeBHIM MOMEHTOM TPEeTbero 3Tala, HO
U (GaKTOPOM JaJbHENIIEero MHCTUTYIMIOHATbHOTO
obecrieyeHNs peryIMpoBaHMA — TeleKOMMYHUKa-
it Ha ypoBHe EBpocorosa. Brimeo6o3HaueHHbIN
IBYEIVHBII KOMIUIEKC Mep, CBA3aHHBIN C TPaHC-
dopmanyeit «epBoil MakeTHOI» pedOpMBI, a TaK-
K€ MHCTUTYLVIOHA/TIbHblE M3MEHEHNs, NpUBeJLINe
K TpaHc(opMalLyy OPraHM3ALMOHHON CTPYKTYpbI
Ha ypoBHe EBpocolosa, IOTyunIy HasBaHMeE «BTO-
poit makeTHOW» pedopmbl [Walden 2013:88-97].
C yueroM crenydyKu TPaHCHOHMPOBAHUA M VM-
IUVIEMEHTALUY [UPEKTUB, a TaKXe IPUMEHEHM:
permamenToB B EBpocorose de jure HopmaTyBHas
U VMHCTUTYLUMOHA/IbHAsA OCHOBBI «BTODOJ IIaKeT-
HOJ1» pedOpMbI CTanmM aKTUBHO (PYHKIIMOHNPOBATD
c2011r.”

Conep>xaTenbHOM  XapaKTepUCTUKON TpeTbe-
ro srama ctano cosfanme BEREC Kak LieHTpasb-
HOJI MHCTUTYLIMOHAJIbHOW CTPYKTYpbl EBpocorosa,
IPM3BaHHON 00ecrednBaTh IOC/IE[OBATEIBHOCTD
peanmsanyy HopMaTuBHBIX ocHOB EC B cdepe
TeJIEKOMMYHUKALUIL, a TaKXe COJeiCTBOBAaTb pas-
BUTHIO BHYTPEHHETO PbIHKA 37IEKTPOHHBIX KOMMY-
HyKauuit. Vimenno pamku BEREC ctanu 6a3oii B3a-
UMOJIEICTBYA He TONIbKO BCeX /NI, BXOJAINX B €ro
BHYTPUOPIaHU3ALMIOHHYIO CTPYKTYPY, HO U HINPO-
KOTO Kpyra Cy0'beKTOB, eICTBYIOIINX B cepe Tere-
KoMMyHuKauuit. Hauunas ¢ 2011 1. feaTenbHOCTD
BEREC ocymiecTB/ANach HA OCHOBE CTpaTernit pas-
BUTHA, KOTOpPble pa3pabaThIBAINCh U PETyIAPHO
nepecMaTpyuBaaucb OpraHoMm. YIIOMsiHEM B 3Tl
casy  CpefjHeCPOYHYI0 NepCHEeKTUBY CTpaTeruu
BEREC (2012-2015 rr.)* u Crparerumto BEREC Ha
2015-2017 rr.”!

BpeMeHHble PaMKI TPETbero JTara OXBaTbiBa-
I0T BTOPOE JecATHIETHE TEKYILIero BeKa, T.e. TOT
Hepuof, Korxa 00beKTUBHO cHOpMUpPOBANICs CTpa-
TETMYECKUIT BEKTOpP COLMaIbHO-3KOHOMIYECKOTO

PasBUTHUA COBPEMEHHbBIX T'OCY[APCTB, OPUEHTUPO-
BaHHBII Ha L[VI(QPOBYIO SKOHOMMKY, & Te/IEKOMMYHI-
KaIluy CTa/IM PAcCMATPUBAThCA KaK €e KPUTUYECKH
BAXHBIJI KOMIIOHEHT, MIMEKOIUII 3KOHOMMYECKYIO
3HAYMMOCTb M KOMMEPUYECKYI0 LIeHHOCTb. B arom
mnase 2015 . cregyeT paccMarpyuBarh KaK «3Ha4M-
TE/IbHBII PyOeX» PasBUTHUS PETYIMPOBAHNS Tesle-
komMyHukauit B EC [Savin 2018:32-35]. IIpuus-
tas 6 Mast 2015 1. «Crparerus Exunoro nudposoro
peiHka EBpocorosar® mcxopmna 13 Lieeil U 3ajad
«dpoBOIl TOBeCTKM». AKTMBHAs peanusanus
«iudposoit nmoBectky» EC HamIAfHO IPOsABUIACH
u B fiesatenpHOCTY BEREC, 0 4eM CBUZIETENbCTBYeT
cofiep>kaHue BbllleHasBaHHOM Crparerun BEREC
Ha 2015-2017 rt.

O6001ast BBILIEN3IOKEHHOE, CNIEfyeT CKa3aTb,
YTO pasBUTUE PETyIMPOBAHMA TeTeKOMMYHUKALIU-
OHHOJI cepbl Ha TPeTbeM 3TaIle IPUBETIO K YCTON-
4yBOMY (YHKIMOHMPOBAHUIO Ha ypoBHe EBpoco-
1032 JIBYeJVIHOTO KOMIIJIEKCA, KOTOPBIl OXBaTbIBAI
06IyI0 HOPMATUBHYI U MHCTUTYIMOHAIBHYIO OC-
HoBY. IIpu aToMm 3amaum peanmmsanyu «ydpoBoit
nosectky» EC B ToM 4ncie co3gaBany MpenochlI-
KU TIOC/IEAYIOLIEro 3Tala pasBUTHA PeTyIMpPOBaHM:
TeJIEKOMMYHUKaLUIL.

Hauanom ueTBepTOro, HoBeJIIEro, aTana Ciegy-
eT paccMarpuBarb 2018 1., mockonbky 11 mexabps
2018 r. EBpomneticknit mapmament u CoBeT mHpu-
HSL 00Hospemenno nBa akta: [upextusy (EC)
2018/1972 06 yupexpenun EBpomneiickoro xomekca
97IEKTPOHHBIX KOMMYHMKauuii (nanee — JInpexTnBa
2018/1972, InpextuBa o Komexce EC mmn Kopexc
97IeKTPOHHBIX KoMMYyH¥MKaumii)* u Permament (EC)
2018/1971 06 yupexxpeHun OpraHa eBpOIECKUX
PEry/ATOPOB II0 3/1eKTPOHHBIM KOMMYHMKALMAM
u AreHTcTBa 1o nopzep>kke OpraHa eBpoIeiicKux
PEery/ATOpPOB IO 37IEKTPOHHBIM KOMMYHMKAIVIAM,
msMmenstomuit Permament (EC) 2015/2120, a taxxke
orMensomuii Permament 1211/2009 (panee — Perna-
meHT 2018/1971)%.
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% Telecom Reform Package. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=0J:L:2009:337:TOC (accessed date:
28.01.2019).

2 BEREC Mediumterm Strategy Outlook for the period 2012-2015. URL: https://www.berec.europa.eu/eng/document_regis-
ter/subject_matter/berec/annual_work_programmes/56-berec-mediumterm-strategy-outlook (accessed date: 28.01.2019).
21 BEREC's strategic objectives for the period 2015-2017. URL: https://berec.europa.eu/eng/document_register/subject_
matter/berec/annual_work_programmes/4785-berec-strategy-2015-2017 (accessed date: 28.01.2019).

2 A Digital Single  Market Strategy for  Europe. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52015DC0192 (accessed date: 28.01.2019).

% Directive 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the Euro-
pean Electronic Communications Code. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AO0J.L_.
2018.321.01.0036.01.ENG (accessed date: 28.01.2019).

¢ Regulation (EU) 2018/1971 of the European Parliament and of the Council of 11 December 2018 establishing the Body of
European Regulators for Electronic Communications (BEREC) and the Agency for Support for BEREC (BEREC Office), amend-
ing Regulation (EU) 2015/2120 and repealing Regulation (EC) No. 1211/2009. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=uriserv%3A0J.L_.2018.321.01.0036.01.ENG (accessed date: 28.01.2019).

47



MACCOBAA NHOOPMALIMA N MEXOYHAPOOHOE MPABO

M.B. KaceHoBa

Kak axTpl BropmyHoro mpaBa EC 0603HaueH-
Has [lupextusa u PeraMeHT ObIIM OHOBPEMEHHO
ony6mKoBaHbl B «OduimaabHOM XypHane» EBpo-
TeJICKOro corsa 17 neKa6pﬂ 2018 1. u, cormacHo feii-
CTBYIOLLeN! TTpoLieaype, Ha 20-i1 eHb Hocie omy6nu-
KOBaHUs BCTYNWIN B cuy (T.e. 28 nexabps 2018 1.).
[IpuHATHME 5TUX HOPMATVMBHBIX aKTOB, 6€3yC/IOBHO,
cTlefyeT pacCMaTpMBaTh KaK OCHOBHYIO BeXy HOBell-
ILIETO 3TalNa PeryIMpoBaHnsA cepbl TeTeKOMMYHN-
Kaluii, a IPYHINIINANIBHO BOKHBIA PaKT UX 00HO-
8peMeHH020 IPUHATHA C/IeyeT IIOYePKHYTb 0c000
TI0 HECKOJIbKIM TIPUYMHAM.

Eme pas cnefyeT ckasarb, 4TO ¢ MOMEHTA IIOTTHO-
LIeHHOJI pean3aliy «BTOPOIT TaKeTHOI» pedopMbl
UMeHHO aesTenbHOCTs BEREC onpenensiia ¢popmar
perynupoBaHMsA TeNeKOMMYHMKAIMII Ha YpOBHe
EBpocorosa. Havano Broporo pgecarunerna XXI B.
6bUIO OTMEYEHO TEM, 4TO Eppomneiickas komuccus
VMHUIMMPOBAa ITIOCTAHOBKY Bompoca mepen Es-
pormeiickum napnameHToM 1 COBETOM O NMPUHATUM
KopuukalyonHoro akta B popmare Kopekca anek-
TPOHHBIX KOMMYHVKAIINIT C TApajlIeNIbHBIM 00CyX-
ieHueM HeOOXORMMOCTM IMYOOKMX CTPYKTYPHBIX
M3MEeHeHN} MHCTUTYIMOHAIbHOTO I/IaHa, KOTOpbIe
yBsi3pIBa/UCh ¢ pedopmupoBanneMm BEREC. O6-
CYXJIeHNe 3TUX BOIIPOCOB ITPOUCXOAMIO C PA3HOM
CTeleHbI0 MHTEHCUMBHOCTM, HO HauymHasdg ¢ 2015 1.
aKTUBM3UPOBAIOCH, YTO OBIIO CBSI3aHO C HEOOXO-
IVIMOCTBIO peanm3sanyy 3agad ExuHoro mudposoro
poinka (Digital Single Market)®.

Peanmusanua nenmeit u 3agad «uyppoBoil II0-
BeCTKM» B paMKax efJMHOro pbiHKa EBpocorosa,
MHTEHCHBHOE pa3BUTHE TeeKOMMYHMKAIMIA, pac-
IIMpeHNe COLMAIbHBIX cdep MX MpUMEHEeHNA 1 T.1.
00yCcloBM/IN OOBEKTUBHYI0 HEOOXOAMMOCTh 00HO-
epemeHH020 pe)OPMIPOBAHNA U COBEPIIEHCTBOBA-
HJA KaK OCHOBOIIO/IATAOIINX HOPMATUBHBIX, TaK 1
MHCTUTYLMOHANbHBIX OCHOB PEerylInpoBaHMsA Tese-
koMMyHuKanuit Ha yposHe EC. IlpencraBnsercs,
4TO IMEHHO B TAKOM KJII04e C/Ief[yeT PacCMaTpUBaTh
oonospemenroe ipunstue Jupextuss: 2018/1972 u
PernmamenTa 2018/1971.

PaccmorpuMm Gero obuive monoxenus dupex-
TBbI 2018/1972 1 Pernamenta 2018/1971.

2. Dupextusa 2018/1972
Hnpextusa 2018/1972 mpencraBnsger coboit

00'beMHBIIT, CTPYKTYPUPOBAHHBIIT JOKYMeHT (6osee
300 crpanun Ttekcra). HopmaryuBHBIe IOTOXeHMS

Hupextussl o Kogexkce EC sakperiens! B 326 myH-
krax [Ipeam6yrbl, 127 crarbsax u 13 [IpuioskeHnsx.
Pasymeercs, B gopmare CTaTbi MOXXHO OCBETUTD
JINIIb HeKOTOpPbIe IOTI0XKEHMA 3TOTO IOKYMEHTA.

JlOKTpVHATIbHBII T€3VC O TOM, YTO KopuduKanusa
BBICTYIIaeT BBICIIEN (OPMOIl CUCTEMATU3ALNUU U
COBEpIICHCTBOBAHMA 3aKOHOJATENbCTBA, Oeccrop-
HBIIi, ¥ TI09TOMY 3HAMEHaTe/leH caM (aKT IPUHATHA
eITHOTO KOAM(UKAIMOHHOTO akTa EBpocorosa B
¢dopmare kopexca. Kax eyHbIil KopyuduKaIOHHbII
axT KofleKxc 9/1eKTpOHHBIX KOMMYHMKAIINIT aKKyMY-
NUPYeT HOPMATMBHBIA MAcCUB IPAKTUYECKM BCeX
obmacreit npaBa EC o TenekoMMyHMKarusax, obe-
crieynBas TeM caMbIM Ha yposHe EC 1enocTHOCTD
pernaMeHTanuy 0OIeCTBEHHBIX OTHOIIEHWII B pac-
cmarpuBaeMoii cdepe.

Hopmarusnble nonoxenus [Jupextussl o Ko-
nexce EC ncxoAT 13 MCTOPUYECKY CTIOKMBIIETOCA
KOHTeKcTa 1 popmara perynmpoBanus chepsl Tese-
koMMyHuKanuit. Inpextnsa o Kopgexce EC mornye-
CKU CONpPsKeHa co cepaMu eVICTBYA YIOMAHY THIX
paHee YeTBIPeX AMPEKTUB «IIAKeTHOI» pedopMBl,
TaK KaK OHM OXBATBIBAIOT IMMPOKUII KOMIIIEKC BO-
IPOCOB, BK/IIOYas peryIupoBaHMe J[eATelTbHOCTI
MOCTAaBUIMKOB 3/1eKTPOHHBIX KOMMYHMKAI[VIOHHBIX
ceTell M YCIYT 3/IeEKTPOHHBIX KOMMYHMKanuii. Pedb
uzeT o «[IupeKkTuBe 0 foCTyme», «[IupexTuse o pas-
peleHNAX 061ero xapakrepa», «<PaMo4Hol fupex-
TuBe» U «[IMpeKTiBe 06 yHMBEPCaTbHBIX YCIyTax».

CootsetcTBeHHO, JJupektuBa o Kopmekce EC n
BBIILIEHA3BAaHHbIE YeThIPE JVPEKTVBbI «IIaKeTHOI»
pedopMbl 00pasyOT [ENCTBYOMNIT HOPMATUBHbII
KOMIITIEKC PeryIypOBaHUA TeeKOMMYHUKALUi B
EC (m. 4 IIpeam6bynsr Tupextuel o Kogexce EC).
Bmecre ¢ tem cama [lupextusa o Kogekce EC BbI-
CTyIIaeT OCHOBOI KOPpeNALMM YeThbIpeX BbIlIeHa3-
BaHHBIX JUPEKTUB IPUMEHNUTENbHO K de lege lata
CYILIeCTBEHHBIM YCIOBUAM peTyIMpoOBaHMA Tese-
KOMMYyHMKarit [Savin 2018:14-21].

ITo cmpicny dupextussl o Kogexce EC B ycno-
BIAIX B3aMMOIIPOHMKHOBEHMSA TeTeKOMMYHMKAIINIL,
CpefCTB MaccOBOI MH(POPMALNM, Pa3HBIX CEKTOPOB
MHGPOPMALMOHHBIX TEXHONOTNIL, BCE 3TeKTPOHHbIE
Te/IeKOMMYHMKAIIVIOHHbIE CETH U YCTYTH, HACKOIBbKO
3TO BO3MOXKHO, JIO/DKHBI IOATIAZIaTh IOf, AelicTBue
eITHOTO KOAM(UKAILVIOHHOTO aKTa, CO3[JAIOIIEero
IPaBOBYI0 OINpPENENIeHHOCTb ¥ eIMHCTBO (LjeocT-
HOCTb) peryImMpoBaHMsa Ha ypoBHe EBpocomosa.
B mpakTiyeckoM IjIaHe IIPaBOBas ONpee/IeHHOCTDb
U eNVHCTBO (LIeJTOCTHOCTb) PeryIMpoBaHUsA Tejle-

% Communication from the Commission to the European Parliament, the Council, the European Economic and Social Com-
mittee and the Committee of the Regions A Digital Single Market Strategy for Europe. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2015%3A192%3AFIN (accessed date: 28.01.2019).
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KOMMYHUKAINI MMEIT HeCKOJIBKO acrekToB [Kys-
Henosa 2008].

OmHMM 13 Ba)XHBIX aCIIeKTOB SABJAETCA CHU-
CTeMaTM3anys KaTeropMajbHOroO ammapara, co-
fiep>KaTe/IbHOe OIpefiefieHne MOHATUI B Ie/AX X
aJIeKBaTHOTO TEPMMHOJIOTMYECKOTO YNOTpebneHs
[Tepewenko 2016:102-103]. B aTom maHe BaKHO
HOAYEPKHY T, 4YTO KofieKc 371eKTpOHHBIX KOMMYHU-
KallMil 3aKpeIlIsAeT BbIBEPEHHDBIV MOHATUIIHO-TEP-
MyHonorndeckuit anmapar (1. 14 u 15 [Ipeam6ynsr,
ct. 2). Ionarwitnbit anmapar Kopekca, ¢ opHO
CTOPOHBI, a/IeKBaTHO OTpakKaeT TeXHUYECKUI ypo-
BEHb Pa3BUTHA HOBBIX POPM CETEBOTO YIPaB/IEHNA
U KOppenyupyeT C TPUHLUIIOM TEXHOTOTHYECKO
HEeJITPaNbHOCTH,  C APYTOIi — CIIOCOOCTBYET eAMNHO-
06pa3HoIl pernaMeHTalyy PasHbIX TUIIOB TEIEKOM-
MYHUKAIL[IOHHBIX YC/TYT Ha HAIlMIOHaTbHOM YPOBHE B
crpaHax — wieHax EC u HuBemMpyeT MOTeHIMa/b-
Hble PUCKM QparMeHTaIMY PEeTyIMPOBaHNA.

Jpyroii HeMa/OBa)KHbBI aCIIEKT 3aK/II0YAeTCA B
ToM, 4TO [Inpextua o Kogexce EC pasrpannunsaer
perynupoBaHye 37MeKTPOHHBIX TeIeKOMMYHUKALU-
OHHBIX ceTeif ¥ KOHTeHTa. COOTBETCTBEHHO, OHA He
pacIpocTpaHAeTCA Ha KOHTEHT YCHIYT, IpefoCTaB-
TAeMBIX Yepe3 3/IeKTPOHHbIE KOMMYHMKAIMIOHHbIE
CeTM MOCPENCTBOM 37eKTPOHHBIX KOMMYHMKAIIMOH-
HBIX YC/TYT, B 4MC/Ie KOTOPBIX 3upHOe BellaHme (pa-
[IVOBEIljaHIe, TelleBUieHNe), GMHAHCOBBIE YCIYTH, a
TaK)Xe KOHKPETHbIE BUJbI YCIYT MH(OPMAI[VIOHHOTO
obuecTsa.

Henmpsst 060iiTM BHUMaHMEM 3aKpeIUieHue B
Hupextuse o Kogexce EC HOpMaTuBHBIX IOIOXe-
HMIT O COKpallleHny perynuposanus ex ante. Cre-
iyeT MOSACHUTD, 4TO B OOIeM IUIAHe OHO CBA3aHO
CO 3HAYMTEIbHBIM y4acTHeM KOMIIeTeHTHBIX Opra-
HOB, YCTaHABIMBAIIX HOPMbI IPeMMYIIeCTBEeH-
HO KOHTPOJIbHO-TIPE/IIMCHIBAIOIEr0 XapaKTepa fI0
BO3HUKHOBEHIS TOTO VJIM MHOTO COObITHA (00CTOs-
TeIbCTBA), I B 3TOM CMBICTIE PeryIpOBaHue ex ante
BCET/la IPOTYMBOIONOXKHO PEryINpOBAHMIO ex pPost.
B ycnoBuAX IMHAMUYHOTO Pa3BUTHUA PHIHKOB 37I€K-
TPOHHBIX KOMMYHUKAIL[MII Ba)XHO IIOIEP>KUBATDH
KOHKYPEHTHYIO Cpefly, VIMeHHO I03ToMy Jumpex-
tBa 0 Kogexce EC HampaBsieHa Ha To, 4TOOBI pe-
TYIATOpHbIE 00:3aTe/IbCTBA eX ante HaIaranch uc-
K/TIOYNTETbHO B TeX Cy4asx, KOIfa Ha KOHKPETHBIX
PBIHKaxX OTCYTCTBYeT 3 peKTUBHAs U yCTONYMBAS
KoHkypeHuus. [lupextusa o Kopexce EC Bosmaraer
OTBETCTBEHHOCTb HA HAIMOHAJIbHBIE PEryInpyio-
1[¥Ie OpPraHbl 32 CBOEBPEMEHHOCTD I Pe/IeBAHTHOCTD
OTMEHBI NIpeBAPUTEIBHOTO perynmupoBanus (m. 29
u 35 [Ipeam6ysbl), ¢ TeM 4TOOBI 110 Mepe pasBUTHSA
KOHKYPEHLIVM B CEKTOpe TelleKOMMYHUKALMil 06e-

Moscow Journal of International Law « 2 - 2019

CIIEYUTDb CBOOOJY CeTeil 3/MeKTPOHHBIX KOMMYHIKa-
UVIi ¥ 37IEKTPOHHBIX KOMMYHMKAL[MOHHBIX YCIIYT B
macmrabe EBpocoroza. CokpalleHye KOHTPOIbHO-
IpPeANNChIBAIINX HOPM ex ante, o cMmbiciy Jlu-
pextussl o Kopekce EC, HanpaseHo Ha nubepanu-
32110 PETYIMPOBAHMA PbIHKA T€/IEKOMMYHMKALINIL,
paciMpeHye KOHKypeHIUM, Ofifiep>KaHie BhICOKO-
rO YPOBHA MHBECTULVI, MHHOBALMII, ONTHMM3a-
LIMIO 3aIUThI IIPaB HOTpeOUTeNeNt U T.J5.

Hopmarusnble nonoxennsa Kopexca snexTpoH-
HbIX KOMMYHUKAIMIT 06/1aJJal0T IMPOKUM OXBAaTOM,
perynupys inter alia mpaBOMOYMs Te/IEKOMMYHMKA-
IMIOHHBIX KOMIIAHWI II0 YCTAHOBKE 000PYAOBaHMA,
HAXOZALIErocsi KaK B TOCY/JapCTBEHHON, TaK U B
YaCTHOIM COOCTBEHHOCTH; NOPANOK AEATENTbHOCTH
daxTuyecky BceX CyObeKTOB TeleKOMMYHUKAL-
OHHOJI cdepbl (IpOBaiiepOB TeTeKOMMYHUKAL-
OHHBIX CeTell, TOCTABLIMKOB YCTYT, HAallIOHA/IbHBIX
PeryNIATOPHBIX OPraHOB cTpaH — 4ieHoB EC u T.11.);
[IOCTYII II0/Ib30BAaTE/IEN K TeIeKOMMYHUKAIVIOHHBIM
CeTsAM Ha PeIZTaMeHTMPOBaHHOI CKOPOCTH; JOCTYII
OIIepaToOpOB CBSA3M B >KWJIble IIOMeIeHNs U NHPpa-
CTPYKTYPHBblEe OOBEKTBI; CO3JaHMe TOCYAapCTBEH-
HO-YaCTHBIX NAPTHEPCTB 110 Pa3BePTHIBAHMUIO Tejle-
KOMMYHUKAIIMIOHHBIX CeTell; onpefenenne Tapudos
IVTaTeXeil C y4eTOM TEXHONOTMYECKMX OCOOEHHO-
cTeil romocoBoro Tpaduka; mesrenbHocte OTT-
cepsucoB (OTT service); pasBuTme TIMrabUTHBIX
cereil n cereit 5G; obecriedeHue COrIaCOBAHHOTO
IOCTYIA Y MCIIO/Ib30BAHNA PaJilIOYacTOTHOTO CIIeK-
Tpa; IPeJoCTaB/IeHNe YCIyT MMPOKOIIOIOCHOTO JI0-
cTyna B MHTepHeT 1 T.71. HemanosaxkHo, uto Kopiekc
9/IEKTPOHHBIX KOMMYHMKAIMii IpefycMaTpuBaeT
HOJIOKEHME O COIVIACOBAHMM M KOOPAMHALIMU Mep,
IpUHMMAeMbIX rocyziapcrsamu — 4ieHammu EC Ha
HAIlMIOHA/IbHOM YPOBHE 110 00eCIeYeHNI0 BBICOKO-
Ka4eCTBEHHOT0 Ha3eMHOT0 0eCIpOBOJHOTO IOKPHI-
s (0xBara) B Macirabax EBpocorosa, B ToM uncre
yKa3bIBaeT Ha HEOOXONVIMOCTb MOJEPHM3ALUN Ce-
Tell 3IEKTPOHHBIX KOMMYHUKALMIA, JOCTYIIHBIX I
IOMOXO3SIICTB, M oOecredeHus MUHUMAIbHON
ckopoctu 100 Mo/,

O603HaunM Kpatko psp monoxennit Komexca
9/IEKTPOHHBIX KOMMYHMKALMII IPUMEHUTENbHO K
ycayraM LIMPOKOIIONOCHOTO JIOCTYIA B MHTEpHET.
Tax, Kogekc mcxogut u3 TOro, 4To MMEHHO TOCY-
flapcTBa — YieHbl EBpOCOI03a O/DKHBI OIPeJenTh
IpUeM/IEMYIO U HAJIEXAI[yI0 YCIYTy IIMPOKOIIO-
JIOCHOTO JIOCTyIla B MHTEPHET C Y4eTOM HaLo-
Ha/IbHBIX YCIOBUI UM MMHMMAJIBHON IIPOIYCKHOI
CIIOCOOHOCTH, KOTOPOJI TIOIb3yeTCsl GONBIIMHCTBO
noTpeOuTesell Ha TEPPUTOPUN STOTO TOCYAAPCTBA-
yineHa. Kaxpgas crpana — yyactHuk EC mpu ompe-
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JiefleHNM HaJIeKalleil yCIyTH MMPOKOIIONIOCHOTO
JIOCTyIIa B MHTEPHET JJO/DKHA O0ECIeYUTb TAKYIO
IPOIYCKHYI0 CIIOCOOHOCTD, KOTOpas HeobXoayma
JUIA VX COLMAJIbHOIO M 3KOHOMMIYECKOTO y4acTsA
B >Ku3HM obmecrta. Kpome roro, ycmyra mmpo-
KOIIOJIOCHOTO JOCTYIa B MHTEPHET JO/DKHA OBITH
amexBaTHoll. CormacHo Kopekcy 3/eKTpOHHBIX
KOMMYHUKAIVIT afleKBaTHas YCIyTa IPOKOIIONOC-
HOTO JIOCTYIIa B MHTEpPHET [JO/DKHA 00ecIiednBaTh
HPOIYCKHYI0 CIOCOOHOCTb, HEOOXOJUMYI0 s
HOAJep>KaHNUA MO MEHbIIell Mepe MUHUMAIbHOTO
Habopa YCITyT, OXBAaTBIBAIOIINX 3€KTPOHHYIO IIO-
4Ty; HOMCKOBBIE CHCTEMBI, MO3BOJLAIIINE VCKATD
Y HaXOAUTh Bce BUABI nHpopMaryy; 6azoBoe 00y-
YeHue Vi MHCTPYMEHTbI 00y4eHNs OHJIaliH; OH/IAliH-
raseThl MM HOBOCTY; MOKYIIKY W/IM 3aKa3 TOBapOB
WIM YCIIYT B VHTEPHETe; MIOVCK paboThl 1 JOCTYI K
npodeccroHaNbHOI CeTH; MHTePHEeT-OaHKMHT; VIC-
IOIb30BaHMeE YCIIYT 37IeKTPOHHOTO NTPAaBUTENIbCTBA;
colanbHble CeT M OOMEH MTHOBEHHBIMM COO00-
IeHNAMM; 3BOHKM U BUJEO3BOHKM CTaHJAPTHOTO
Ka4ecTBa.

[Ipunarre Komekca s1eKTPOHHBIX KOMMYHIUKa-
1i1, 6€3yC/I0BHO, CTAHOBUTCS MOLTHBIM VIMITY/IbCOM
K TapMOHM3AaLVM PETyINPOBAHMA TeNIeKOMMYHU-
KalWil Ha HAIlMOHA/IbHOM YPOBHE CTPaH — WICHOB
EBpocorosa. IIpu atom To 06cTOsITENBCTBO, 4TO KO-
JIeKC YIpeXXZieH B popMarte AMPEKTYBBI, IPeAIosa-
raeT OTCYTCTBME B HeM OTPaHIYEHUIT B OTHOLICHU
mpaBa rocygapcrB - y4yactHukos EC mpmHuMarhb
HeoOXoiMMble Mepbl UL O0ecIedeHys 3alluThl
K/IIOUEBBIX HAL[OHAIbHBIX MHTEPECOB U pelleHNsA
BOIIPOCOB 6€30I1aCHOCTH.

3. Permament 2018/1971

Kak ormeuanoch paHee, KItoueBble MHCTUTYLU-
OHa/IbHBIE CTPYKTYphl B cdepe TeleKOMMYHUKa-
uuit — BEREC u bropo BEREC - 6bUmi CO3[aHBI B
coorsercTBuu ¢ Permamentom 1211/2009. Hosbiit
Pernament 2018/1971 6b1 Ipu3BaH yCUINTD PYHK-
1uoHanpHYyI0 ponb BEREC un bropo BEREC mocperp-
CTBOM YIOPAOYEHMA M afjaliTalluM UX JeATelb-
HOCTH, IIPeX/Je BCEr0 B OTHOLIEHMM OOecIedeHys
HOC/IefIOBATeIbHOI  peanusalyn  pepopMUpOBaH-
HBIX HOPMATVBHBIX OCHOB 3/IEKTPOHHBIX KOMMYHU-
Kaluit Ha ypoBHe EBpocoI03a, a Tak)Ke yCTpaHeHus
CYLECTBYIOLIMX PA3IN4Mil IPAKTUKU PETyIMpoBa-
HJIA TeIEKOMMYHMKALVIT Ha HALIMOHATIbHOM YPOBHE
B cTpaHax — yiaeHax EC.

Permament 2018/1971 coxpanun craryc BEREC
KaK LEHTPaNbHOM U HE3aBMCUMON WMHCTUTYLMO-
Ha/IbHOM CTPYKTYpsl EBpocorsa (m. 13-15 Ilpe-
amOy7nb1). B opranmsanyonHoM mraHe PermameHT
2018/1971, no cyTn, coxpanun cocraB BEREC, xo-
TOPBIl OXBATbIBaeT He3aBUCUMbIE HallMlOHAJIbHbIE
perynsaropusie opransl (NRAs) crpan - urenos EC;
B KadecTBe Habmomareneil B nearenpbHoctt BEREC
NPMHMMAIOT y4acTue npefcraBureny EBponerickoin
KOMMCCUY, CTPAH — Y4aCTHUL, EBpOIEiCKOro 3KOHO-
mudeckoro npoctpanctsa (EEA countries), cTpan,
accouumpoBaHHbiX ¢ EBpocorosoM. Bmecre ¢ Tem
cTpykTypa BEREC mpetepriena U3MeHEHUs, I OHU
KOCHY/IUCh TIOpAfKa (OPMUPOBAHMA U JeATeNb-
HOCTY BHYTPMOpPTaHM3aLMOHHBIX opraHoB BEREC,
pAfa IpoLesiypHbIX BOIPOCOB 1 T.JI.

Permament 2018/1971 yTOYHMI KOHCYNIBTaTUB-
Hy!0 pornb BEREC Bo B3auMogelictBuu ¢ EBpomneit-
ckuM napnameHToM u CoseroMm, a Takke ¢ EBpo-
nerckon Kommccueinl. VIHuMIMatuBy INpoBefeHNsA
KOHKpeTHbIX KOHCynbTaumit Permament 2018/1971
B DaBHOIl CTeIleHM BO3JIOKMWI KaK Ha PYKOBOJA-
mue opransl EC, EBpomeiickoil KoMyuccun, Tak u
Ha BEREC. Kpome Toro, Pernmament 2018/1971 3a-
kpermt 3a BEREC npaBo ycTaHaBmuBaTh pabounme
KOHTAKTHbIE MeXaHM3Mbl B3aMMOJENCTBUA IIpaK-
TUYECKM CO BCeMM KOMIIETeHTHbIMM opraHamu Es-
pocoro3a (areHTCTBaMM, KOHCY/IbTaTVBHBIMI IPYII-
HaMI U T.J.), @ TAKXKe C KOMIIETEHTHBIMI OpTaHaMMI
TPETbUX CTPaH, MEX[YHAPOJHBIMU OpraHM3aLN-
AMHU. BMecTe ¢ TeM KOHTaKTHble MeXaHM3MbI B3au-
MOJIEIICTBUA He JO/DKHBI CO3aBaTh IOPUAMYECKUX
ob6sasarenscts, 1 BEREC He HeCTBYeT B KauyecTBe
opraHa, IpefcTrap/Ampllero nosunyuio Espocorsa
(m. 20 ITpeam6yssr).

Permament 2018/1971 pacmmpui perynsaTopHble
¢yukuyn BEREC B paMkax HOpMaTBHOI 6assl EB-
POCO03a OTHOCUTE/IbHO TeeKOMMYHUKALML. ITO
HALIJIO OTPa)kKeHUE B 3aKPEIUIEHUM IO/I0XKEHM: O
TOM, 4TO JOKYMEHTbI, nIpuHuMaeMble BEREC (3a-
K/IIOYEHNs, PeKOMEHJALM, PYKOBOJAILME IPUH-
LMIbl, NUPEKTUBHbIE YKa3aHUA U T.J.), ABIAIOTCA
06s13aTe/IbHBIMY JI/IS1 HALIVIOHAJIbHBIX Pery/lIATOPHBIX
opraHoB (NRAs) crpan - urenoB EC n EBpormeii-
CKOJ KOMMCCHU.

B cBoeit ieATeNbHOCTH, KaK OTMEYA/NOCh PaHee,
BEREC onmpaetcsi Ha paspaboTaHHbIe UM CTpare-
run passutud. CrenyeT B 3TOJ CBA3M Ha3BaTh Jeil-
CTBYIOLIMII B HacTosllee BpeMs NOKyMeHT — Crpa-
ternio BEREC nHa 2018-2020 rr.*%, B OCHOBe KOTOPOJ1

% BEREC Strategy 2018-2020. URL: https://berec.europa.eu/eng/document_register/subject_matter/berec/annual_work_
programmes/7310-berec-strategy-2018-2020 (accessed date: 28.01.2019).
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nexar obuje 6a3oBble HAIPaBIEHUS PasBUTH
poiaka TenekoMMyHukanuit EC. Crparernss BEREC
3aKpeIigeT IATb CTPAaTeTMYecKuX IPUOPUTETOB:
pearnpoBaHye Ha IpoO6IeMbl MOAKIIOYEHNA Y HO-
BBIE YC/IOBMA JOCTYIA K CETAM OOMBILION eMKOCTH;
MOHUTOPMHT ITIOTEHIMAIbHBIX Y3KMX MeCT B pac-
npeieieHny IUPPOBBIX YCIYT; HOAKI0YeHne 5G 1
HPOJIBIDKEHVe MHHOBALIMIT B CETEBBIX TEXHOIOIUAX;
CofleliCTBNUE TIOC/IEfIOBATEIbHOMY MOAIXOAY K IIPMH-
IMIIAM CeTeBOrO HeMTpainTeTa; M3ydeHMe HOBBIX
CII0c060B pacIIVpeHNs IPaB U BO3MOXKHOCTEN I10-
TpebuTeneil.

Hernp3s o6oiiTy BHMMaHMeM TOT (aKT, YTO Ha-
pany ¢ Permamentom 2018/1971 Bonpocs! fesATeNb-
HocTy 1 KomnereHuusa BEREC pernaMeHTHPOBaHbI
TaKXXe COOTBETCTBYIOIIVIMY HOPMAaTMBHBIMM IIO-
noxennsamn [Tupexrussl o Kopekce EC (ct. 3 Pe-
rnamenTa 2018/1971, ct. 3, 5, 10 u gp. JAupexTusst
o Kopexce EC). Tak, Jupextusa o Kopekce EC, B
YaCTHOCTH, 3aKpeIvifeT CIefyIole MpaBOMOYMsA
BEREC: pa3paboTKy pYKOBOASLIMX NPUHLUIIOB U
[MPEKTUBHBIX IOJIOKEHWI; TTOATOTOBKY OTYETHO-
CTH TEXHOJIOTMYECKVX HAIIpaBJIeHuil; BefleHne pee-
cTpoB 6a3 JAHHBIX; NIPEACTaB/ICHNE 3AK/IIYEHNIT O
HpolefypaX BHYTPEHHEIO PhIHKA TeIeKOMMYHMKa-
IIMif, B TOM 4MCTIe [JI COITIACOBAHMA COOTBETCTBYIO-
I[VIX IPOEKTOB HAIMOHAIbHBIX Mep II0 Peryn1mpoBa-
HMIO TeIeKOMMYHVKAIMOHHOI Cepsl, U T.1.

Koppenanusa HopMaTuBHBIX TONOXKeHMiT Pe-
rnamenTa 2018/1971 u upextusnl o Kopexce EC
npumenutenbHo K BEREC [ocTaToOYHO OuyeBMIHA
U CBUJETENbCTBYET O TOM, YTO peanusanus HopMa-
TUBHBIX OCHOB PETYMPOBAHIA TelleKOMMYHIKAI[VI
B EBpocorose B HacToAIIee BpeMs HETIOCPeCTBEHHO
obecreynBaercsi GYHKIMOHNPOBAHNEM TaKOTO JMH-
cTutyunoHanpHoro oprana EC, xkax BEREC.

Permamentom 2018/1971 mpepmycMoTpeHO CO3-
maHue ArenrtctBa no nopgep>xke BEREC (manee -
ArentctBo BEREC). IIpeeMCTBEHHOCTb MEXAY
ArentctBoM BEREC u bropo BEREC npocnexxuBa-
eTcs IO L[eJIOMY pARY napaMeTpoB. Tak, ATeHTCTBO
BEREC, Tak xe xak u biopo BEREC, obnapaer cra-
TYCOM HOPUMYECKOTO JIMI[A; MeCTOHAXOXKJeHeM
ArentctBa BEREC Tak ke kak u biopo BEREC, sB-
nsercsa . Pura (JIatsusa). [ToMuMo 9TOT0 BayKHO, UTO
ArentctBo BEREC coxpansiet obsi3arenbctsa biopo
BEREC B oTHOueHNN BceX (HOpPM COOCTBEHHOCTI,
COIJIAIIEHMI, BKIIOYasA IOpUANYecKre o00s3aTeNb-
CTBa, BBITEKAIOIINE U3 TPYAOBbIX, KOMMEPYECKUX 1
Ipyrux foroBopos (1. 41 IIpeam6yribr).

CornacHo PermamenTy 2018/1971 ocHOBHOI! 1ie-
nbio geatenbHocT ArentcrBa BEREC aBnsaetcs
IpefoCTaB/IeHNe Bcell HeoOXopuMort mpodeccuo-
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HaJIbHOI ¥ aAMUHUCTpaTuBHOI nofep>xku BEREC,
B TOM 4YICTIE (bMHaHCOBOﬁI, OPraHN3alYIOHHOM, Ma-
TepualbHO-TEXHNYECKON, KaJpOBOil (. 31, 35, 37
u fip. IIpeam6ymsr). ArentcTBo BEREC monb3ayercs
IPaBOBOIL, aMUHNUCTPATUBHOI 1 (PUHAHCOBOII aB-
ToHomueit. [IpaBocy6bekTHOCTD ArenTcTBa BEREC
006yc/IOB/IeHa TeM, 4TO OHO AB/IAETCA JELeHTPa-
30BaHHBIM OpraHoM EBpocorosa, fieATenbHOCTb KO-
TOPOTO OrpaHMYeHa COOTBETCTBYIOIIMM MaHJATOM
U CYIECTBYIOIIEN MHCTUTYLMOHAIbHOM CTPYKTY-
poit EC.

ArentctBo BEREC o6namaetr mpaBoM ycTa-
HaB/IMBaTh OTHOIUEHNMA COTPYJHMYECTBA C COOT-
BETCTBYIOLIYMI KOMIIETEHTHBIMU OpraHaMy TOCY-
papcTs — uieHoB EC 1o BompocaM KOHKYpeHINH,
3alMTBl IIPaB IOTpeONTeNell, 3alUThl JAHHBIX 1
np. Kpome toro, B chepe 37meKTpOHHBIX KOMMYHH-
Kaumit ArenrctBo BEREC, nHapsny ¢ BEREC, 06-
NajiaeT MPAaBOM COTPYAHMYATH C PETyIMPYIOIIUMU
OpraHaMI TPeTbUX CTPaH, a TAKKe C MeXJYHAPOJ-
HbpIMI opranusanuamu. OgHaxko AreHtcTBo BEREC
He BIIpaBe IIpeJiCTaB/IATh nosuuio EBpocorosa BHe
€ro paMoK, PaBHO KakK M IPMHMMATb 0013aTebCTBa
or umenn EC (1. 7, 12, 14 IIpeam6bynsr PernamenTa
2018/1971).

4. 3aknroueHne

OBONIOLVOHHOE Pa3BUTHE IIPABOBOIO Peryin-
pOBaHMs TeIeKOMMYHMKaLMOHHON cdepst B EBpo-
COI03€, HACUMTBIBAIOLIEE HECKOJIbKO JieCATUIETHIL,
IPOLIJIO PAJ, 3TAIOB, B paMKaX KOTOPBIX IIOC/IEfi0Ba-
TeIbHO, CUCTEMHO U KOMIUIEKCHO (POPMMPOBAICH
Kak o0Iiye HOpPMATUBHBIE, TaK ¥ OPraHU3AL[VIOH-
HO-MHCTUTYIMOHA/IbHbIE OCHOBBIL. PerynaTopHbiit
onbIT EBpocorsa B cdepe TenmeKOMMyHMKALNIL,
0e3yC/IOBHO, CYIeCTBEHHBIN, 1 €ro lienecoobpas-
HO aHanusupoBath [DHTNH, BoitHukos, TopkyHo-
Ba 2018:102-114; International Organizations...
2015].

B ycnoBusAx cTpeMUTENIbHOTO pasBUTHUA Tesle-
KOMMYHMKAIIMil BOIIPOCHI IIPAaBOBOTO PErynimpo-
BaHMA VX IIPYMEHEHUs aKTYa/lUsUPYIOTCA M BbI-
[IBUTAIOTCS Ha IepBblll IaH. C y4eToM TOro 4TO
EBpocorw3s mpencTaBnser co0o0il  perMoHanbHYIO
MHTEIPallYIOHHYI0 MEXKIYHAPOJIHYI0 OPraHM3aLNIo,
PEeryIATOpHbI ONBIT EBpOCOI03a B TENEKOMMYHM-
KallMOHHOM cepe MOXKeT OBITh Hosne3eH u s Es-
pasuiickoro skoHoMu4eckoro corwsa (EASC). Bpsan
7Y KOMIUIEKC MHTEeTPallYIOHHBIX MEPOIIPUATHIL, OCY-
ecTBIseMbIX B paMkax EADC, He OypeT conpsikeH
C HeOOXOAMMOCTBIO PEryIMpOBaHNA TeeKOMMYHN-
KallMOHHOM cepsl.
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REVIEW OF THE EU INITIATIVE

INTRODUCTION. Disputes between investors and
States are traditionally resolved through arbitration,
However, decades of arbitration practice have revealed
some shortcomings and pitfalls of this mechanism.
Nowadays, a reform of international investment ar-
bitration is actively discussed on many international
platforms. At the same time, there is a completely
radical approach to solving the problem: the transi-
tion from arbitration to dispute resolution through a
permanent judicial institution. In March 2018, the
EU Council approved the launch of negotiations on
the establishment of a Multilateral investment Court
(MIC). Earlier, this idea was supported in the context
of drafting agreements between EU and Vietnam and
Canada. There is a number of prerequisites for such a
court to emerge, including public opinion in the EU.
However, the implementation of the project requires
that many related issues be solved.

MATERIALS AND METHODS. The research is
based on the theoretical works of scholars of different
views on the topic; analytical works of legal practi-
tioners; working materials of the European Commis-
sion, which leads comprehensive work on the develop-
ment and promotion of the MIC project investment;
among international legal sources the research used
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the Investment Protection Agreement between the
EU and Vietnam and the Comprehensive Economic
and Trade Agreement (CETA) between the EU and
Canada, as wells as a recent advisory opinion of the
EU Court of Justice on the relationship between the
EU law and the new dispute-settlement mechanism.
The methodological framework of the research is
based on the comparative and historical method, as
well as general scientific methods such as analysis,
synthesis, analogy, description, deduction.

RESEARCH RESULTS. This study provides a
manifold analysis of the MIC proposal. The rea-
sons for a common interest in that proposal amid
decrease of confidence in arbitration procedures are
explained. The authors identify strong points of the
investment court, which are needed for improve-
ment of the current system of dispute resolution by
arbitration. These features comprise the uniformity
of approaches; the independence of judges; the legal
correctness of the decisions; a facilitated access to jus-
tice for more vulnerable economic actors by means
of special financial and procedural conditions. The
comparison of the arbitration and judicial dispute
resolution mechanism allows us to assess how far
in reality the current development towards an in-
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vestment court has advanced. Besides, the research
provides a characteristic of the appeal mechanism
within the investment court, as one of the most com-
pelling arguments in favor of the proposal. Attention
is also paid to the technical aspects in organization
of the court. The authors point at issues of compat-
ibility of the proposed court with the EU law (using
the CETA provisions as an example).

DISCUSSION AND CONCLUSIONS. The pre-
sented discussions lead to the following conclusions.
Indeed, the investment court has characteristics that
can meet the basic demands for fair, transparent, in-
dependent, consistent, more accessible dispute resolu-
tion. For this reason the MIC project has the greatest
chance of support, as compared to other possible op-
tions for the proposed reformation of the investment
dispute settlement. However, the introduction of a
judicial institution does not mean a complete rejec-
tion of the main elements of arbitration, such as the
voluntary submission of the parties to the dispute
settlement mechanism, the consensual nature of the
recognition and execution of judicial / arbitral deci-
sions, the use of time-tested procedural rules. A two-
tier structure of the investment court is bound to be-
come its most prominent distinguishing feature, given
that an appellate mechanism within the court would
ensure the correctness of the decisions it should ren-
der from the perspectives of the law, fact, justice and
due process. Internal scrutiny accompanied by strict
rules of appointment and remuneration of judges

would significantly strengthen the reliability of that
institution. Moreover, the investment court has all the
chances to gain popularity thanks to its simplicity of
joining via the “opt-in” clause and to greater accessi-
bility. Above all, as a recent opinion of the EU Court
of Justice on this issue demonstrated, the introduction
of the investment court does not affect the legal order
of the Union and its members. In turn, that means
that States consider as likely a smooth transition to
the settlement of investment disputes within a new
system of international justice.

KEYWORDS: Multilateral Investment Court
(MIC), international investment arbitration and its
reform, CETA Agreement, EU-Vietnam IPA, inde-
pendence and impartiality of judges and arbitra-
tors, consistency of arbitral practice, EU investment

policy
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MHBECTULMOHHDbIN CYA:
Ob30P MHULUWMATUBDbI EC

BBEOEHMUE. Cnopuv mexdy unsecmopamu u 2o-
cyoapcmeamu mpaouUUoOHHO Paspeuarmecs no-
cpedcmeom apoumpaca. O0HAKo 3a decAmMunemus
apoumpaicHoil. NPpakmuku y 31moz0 MexaHusma
paspeuieHuss cnopos 0OHAPYHUNUCH Cepbe3Hble He-
docmamxku. Ce200Hs HA MHOZUX MEHOYHAPOOHDIX
naou,adKkax uoem akmueHas OUCKYCCUs o pedop-
MUPOBAHUL MEHOYHAPOOHO20 UHBECHUUUOHHO20
apbumpanca. Bmecme ¢ mem évi0sueaemcs u co-
8epUleHHO PAOUKANbHBILL NO0X00 K peuleHuto 3a0a-
uy: nepexod om apébumpaxa K paspeuieHuio cno-
pos Ha 6ase  NOCMOAHHO  Oelicméyousezo
mexnoyHapooHoezo cyoa. B mapme 2018 2. Cosem EC
0000puUn  HA4AN0 Nepeco8opPos 00 yupenoeHuu
MmozocmoporHezo uHeecmuyuoHHo20 cyoa. Panee
udest scmpemusia nodoepicky npu paspabomke co-
enawenuit EC ¢ Bvemuamom u Kanaooti. [Insa no-
ABNIEHUS MAK020 CYOA Cyujecmeyem pso npeonocol-
JI0K, 6K/0Uas obujecmeenHoe mHeHue. Bmecme ¢
mem HenocpeocmeeHHoe 60NIOUEHUEe NPOeKma
mpebyem peuieHUs MHO2UX CONYMCIMEYOUUX B0-
npocoe.

MATEPMAJIBI 1 METO[BI. B ocHosy uccredo-
BAHUS NOTIONEHDL Meopemuueckue mpyovl y4eHbix,
3AHUMAUUX PA3Hble NOSUUUU NO OAHHOT meme;
ananumuveckue pabomvl 0PUCIOE-NPAKIMUKOS;
pabouue mamepuanv: Esponetickoti komuccuu, ée-
Oyuietl KoMnIieKCHy0 pabomy no co30anuio u npo-
08UIIEHUIO NPOEKMA UHBECHUUUOHHO20 CYOd; Medc-
dyHapooHo-npasosvie ucmouruku: Coenauierue EC
¢ Bvemnamom o 3augume uneecmunuii u Bceobwem-
noudee coenawerue ¢ Kanaootl, a maxice mamepua-
nvt Cyoa EC, paccmampueasuiezo 60npoc 0 COOMHO-
wienuu npasa EC u H06020 MexaHusma paspeuieHus
cnopos. B uccnedosanuu ucnonv3oeanuce cpasHu-
MenbHO-NPaso6oil, UCMOPUUeCKUil Memoo, a max-
JHe makue o0ueHayuHvle Mermoobl, KAk aHanus,
CUHIMe3, AHATIO2US, ONuUcaHue, MOOeTUPOBaHue.
PE3YJIBTATBI UCCITETOBAHWS. B nacmos-
ugeM Uccie008aHUL NPUBOOUMCS PA3HOCHIOPOHHUI
ananus npoekma MH020cmOpoHHe20 UHBECULU-
O0HHO020 €Y0a U 00BACHAIOMCA NPUHUHBL 00ULe20 UH-
mepeca k npoekmy Ha (oHe CHUMEHUS 006epUs K
apoumpaxcioim npoyedypam. ObosHauaromcs me
CUTIbHBLE CIOPOHL UHBECHULUOHHOZ0 CY0d, KOMO-
polx He Xxeamaem 07T YCO8ePULEHCIBOE6AHUS Hbi-
HeutHe20 NOPAOKA pa3peuieHuUs cnopos: cobiodeHue
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eo0uHo00pasus npu paccmomperuu N0O0OHbIX cno-
po6; 2apanmuu He3asucumocmu cyoeti; obecneve-
Hue 10pUoU1eckoll KOPPeKmHOCMU 6bIHOCUMDBLX pe-
wieHutl; obnezueHue docmyna K npasocyouro Ons
6oree YA36UMBLX YHACHUKOS SKOHOMUUECKOT Oes-
MenbHOCMU ¢ NOMOUABI0 CHEUUATIbHBIX (PUHAHCO-
8bIX U NpoyeccyanvHovlx ycnosuil. IIposooumcs co-
nocmaeneHue apoUmMpaicHozo u cyoebHozo nopsoka
paspeuieHus cnopos, 4mo Mno360sgent OyeHUMD,
HACKOIbKO 0asieko 6 0elicrmeumenvHOCuy Moxcer
NPOOBUHYMbCS pa3eumue 6 CopoHy UHBECHULU-
0HHO020 cyoa. OmoenvHo daemcs Xapakmepucmuxa
AnenniAyUOHHO20 MeXAHUIMA 6 PAMKAX UHBecU-
UUOHHO20 CY0a Kak 00HO20 U3 6eCOMbLX AP2YMEHIN06
6 nonwvsy npoexma. Kpome mozo, yoensemcs éHu-
MaHue MexHUUeCKUM acneKmam OpeaHusauuu
cyoa. O603HA4aMCI 60NPOCHL COBMECHUMOCHIU
npoexma c deiicmeyrousum npasom EC (na npumepe
nonoxceruii Coenawernuti CETA).

OBCYJKIOEHUE U BBIBOMDI. B pesynvmame
nposedeHH020 UCCTIE008AHUSL MONHHO COeNAMb crie-
Oyroujue 6v1800bL. VHeecmuyuonHviti cyd, Oeti-
cmeumenvHo, o001a0aem Xapakmepucmukamu,
CNOCOOHBIMU Y008IEME0PUMb OCHOBHbIE MpPebo-
BAHUS K CHPABEOIUBOMY, NPO3PAUHOMY, HE3AEUCU-
MOMY, nocnedosamenvHomy, 6onee 00CMYNHOMY
nopsoky paspewtenus cnopos. ITosmomy cpeou
Opy2ux 603MONHLIX 8APUAHINOE NPe0OPA306AHUS
HbIHeUIHe20 MeXaHU3Ma Pa3peuleHus UH8ecmuLi-
OHHBIX CNOPOB 8 ApOUMpaie 3Mom npoexKm ume-
em Haubonvuiue Wancol Ha noddepxcky. OoHaxo
co3danue cy0ebH020 yupexncOeHUs He o03Haudem
NONHBITL 0OMKA3 OM MAaKux 6a306blx 1eMeHIO086
MeHOyHAPOOHO20 NPABOCYOuss, Kax 000p0o6osb-
HOCMb 00paujeHUs 3a paspeuieHuem cnopa, KOH-
CEHCYanvHAas npupooa NPU3HAHUS U UCNOTHEHUS
peuieHus, UCNonb306aHue NPOBEPEHHLIX Bpeme-
HeM NpOueccyanvHulx npasun. Jleyx3seHHas
CMpPYKmMypa UHBECULUOHHO20 CYOa CaHem e20
CaMOll 3HAYUMOTE OMIUYUIMENIbHOL Yepmotl, no-
CKOTIbKY ANnenniAuUOHHbILE MeXAHUSM BHYMPU Ca-
MO020 cy0a no3eonum obecneuums NPasUnIbHOCHb
BVLIHOCUMDBLX pedeHUti ¢ mouku 3peHus npasa,
akma, cnpasednueocmu u cobn00eHUS CAMO20
npouecca. Bnympenuas cucmema KoHmpons eme-
cte co cmpozum nopso0KomM HA3HAYEHUS U Onsa-
Mol mpyoa cyoeil cyuLecmeeHHo yKpenum asmo-
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pumem  yupemoenus. bonee moeo, HO6bL
MeXaAHU3M UuMeem 6ce 603MONHOCU ObICPO 3a-
80e6amv NONYNIAPHOCMb 66U0Y NPOCOMbL NPU-
COeOUHEHUA K NpoeKkmy C NOMOULbI0 Kay3ysibl
«opt-in» u 6onvuieti docmynHocmu. InasHoe, Kax
noKasano HedaeHee KOHCY/IbIMAMUBHOE 3aKI0He-
Hue Cyoa EC no amomy sonpocy, nosénexue uxee-
CMUUUOHHO20 cy0a He 3ampazueaem NpPaso6020
NopAOKA 21020 UHMEZPAUUOHHO020 00DEOUHEHUS
u ezo omoenvHolx uneHos. CnedosamenvHo, 603-
MOxeH OecnpensamcmeeHHblil nepexod K paspeude-
HUW0 UHBECMUYUOHHDLX CNOPO6 6 HOBOLL cucmeme
MeHOYHAPOOHO20 NPABOCYOUS.

K/ITIOYEBBIE CJIOBA: MHozocmopoHHuti uxee-
CULUOHHDLLL CY0, MeHOYHAPOOHDILE UHBECUUUOH-
Hultl apoumpaxc u ezo pegpopma, CETA, Coznause-

1. Introduction

n spring 2015, the European Commission pub-

lished its concept paper on a new European ap-

proach to investment disputes settlement — from
international investment arbitration towards a per-
manent investment court. So far, the foundation has
already been laid in Comprehensive Economic and
Trade Agreement between EU and Canada (CETA),
EU-Vietnam Investment Protection Agreement
(IPA), and in the Transatlantic Trade and Investment
Partnership Agreement (TTIP) between the EU
and the US, the latter having been put on ice by the
Tramp administration. Their relevant provisions sug-
gest creating an Investment Court System (ICS). The
proposed two-tier mechanism combines elements of
traditional arbitration with entirely new features. As
stated by Stephen W. Schill, its most notable charac-
teristic is transition from “private conceptualization”
to “public law approach” [Schill 2016]. This is a quite
pointed remark given the underlying reasons of the
EU initiative. The idea of the Multilateral Investment
Court (MIC) is being largely promoted by Germany,
which on a sudden assumed a hostile position to-
wards investor-state dispute settlement (ISDS) provi-
sions in the EU economic treaties with the US and
Canada. The strong opposition to traditional ISDS
procedures was motivated by fear to allow investors

Hue EC u Bvemuama o 3ausume uH8ecmuuutl,
He3a8UCUMOCmy U becnpucmpacmuocmy cyoeii u
apoumpos, e0uHoobpasue apoUmpaicHoll npaxmu-
KU, uHsecmuyuoHHas nonumuxa EC

IS OTUTUPOBAHMSA: PaukoB VI.B., Marome-
mpoBa O.C. 2019. VIHBeCTMIIVIOHHBIT CyH: 0030p
nuynmatusel EC. — Mockosckuii sypran mesxnoy-
HapooHozo npasa. Ne 2. C. 54-69.

DOI: 10.24833/0869-0049-2019-2-54-69
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to unduly influence the sovereign state’s right to reg-
ulate [Rosskopf 2015]. Such concerns were triggered
by the claim of Vattenfall, a Swedish power generat-
ing company, against Germany after the decision of
that state to phase out all nuclear power stations by
2022 in the wake of the Fukushima accident in Ja-
pan'. After having shut down two power plants (in
Brunsbiittel and Kriimmel, Germany), the company
required compensation of damages amounting to
4.7 billion euro?. The investor's pressure in this case
made Germany re-evaluate the protection for foreign
investors as compared to national policy and public
interests. Thus, it can be said, that the MIC project
was driven not by theoretic considerations, but by
the internal impetus, primarily in the economically
leading EU countries.

The idea of an international investment court
has indeed a vigorous theoretic background dating
back 1948, when the International Law Association
proposed to establish the Foreign Investment Court
under the auspices of the UN. Admittedly, its struc-
ture and organisation were in the mould of the Inter-
national Court of Justice, except for its jurisdiction
locked in States” investment obligations. This project
remained a draft; however, later on, it found regional
implementation into practice: in 1980 the League of
Arab States adopted the Unified Agreement for the
Investment of Arab Capital in the Arab States, which

! Revised Investor-to-State Dispute Settlement Mechanism: New and Improved? URL: https://www.freetradeagreements.
co.uk/publication/test-publication-3/ (accessed date: 01.02.2019).

2 Vattenfall v. Germany. ICSID Case No. ARB/12/12.
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provides for a system of dispute settlement by means
of the Arab Investment Court. Its first award was ren-
dered only in 2004 in Tanmiah case (Saudi Company
v. Tunisia) [Hamida 2006]. The idea could get a wider
expansion in the OECD framework. During the ne-
gotiations on the Multilateral Investment Agreement
of OECD some European countries came forward
with the initiative to introduce such judicial body’.

Since then the concept of an international invest-
ment court has been widely discussed by scholars
in the world. There are various suggestions as to the
form of this institution: independent “world invest-
ment court” [Howard 2017:10], “permanent invest-
ment tribunal” [Kaufmann-Kohler, Potesta 2017:8],
“supreme investment court” [Qureshi 2006:1165] or
a court under auspices of an existing international
organization (such as the WTO). All these options
invariably point at a centralized standing body. The
current EU proposal is mostly associated with grow-
ing “backlash” against familiar investment arbitra-
tion [Waibel et al. 2010]. Procedural contradictions
and divergences on principal issues compound a
grim mixture of reasons to ever-mounting frustra-
tion. Several overarching points of criticism can be
distinguished.

2. Reasons for search of alternatives
to investment arbitration

First of all, legitimacy of the dispute settlement
by way of arbitration as such. It is a matter of doubt
whether current rules for the appointment of arbi-
trators can ensure fair unbiased justice. On the one
hand, massive use of arbitration mechanisms al-
lowed to depoliticize the ISDS. As a general rule, in-
vestment arbitrators may be appointed by the parties
to the dispute. Therefore, arbitral awards are mostly
based on “operational balance” between international
values and national interests. In arbitration the state
control is considered to be minimized: at least arbi-
tration rules are the same for any disputing parties.
On the other hand, despite the depoliticization of
legal protection, the decision-makers independence
and/or impartiality still may be put in doubt: next ap-
pointment of the arbitrators depends on the tactics of
the arbitrators in the course of arbitral proceedings

and on the content of decisions on jurisdiction and
on the merits [Usoskin 2013:102]. In simple terms,
it is a matter of implicit gradation of arbitrators on
“pro-investor” and “pro-State” classes*. Although the
polarized panel is always balanced by the position of
neutral chair, there are still concerns about interper-
sonal arrangements “behind the scenes”.

Unfortunately, there are reasons to worry about
States' fair position, particularly in the light of a
scandal which broke out in 2015 around the dispute
resolution between Slovenia and Croatia on their
sea boundaries. The publication of conversations be-
tween an employee of the Slovenian foreign ministry
(who acted for Slovenia in that arbitration) and the
arbitrator designated by Slovenia on how to secure
an award in favour of Slovenia led to withdraw-
al of Croatia from arbitration treaty 2009°. As an
author noted in respect to formation of IC] Cham-
bers, mechanisms allowing parties to “influence
composition and size of the Chamber provide States
the comfort they seek, <...> that an international
court will not venture its assigned mandate” [Cogan
2008:419]. This statement also holds for any other ad
hoc panels. When choosing adjudicators, States want
to be sure of a “just decision”, which would “take into
account” their sovereign interests [Rogers 2013:252].
Otherwise a State would not be interested in such
candidates anymore. That is why the arbitrators’ in-
dependence and impartiality are widely alleged to
be only an illusion. To some extent, this explains the
roots of the “legitimacy crisis” [Blanchard 2011:421].
Thus, for those who associate the establishment of
the MIC with a step back from legal authority to po-
litical might, i.e. with repoliticisation of investment
protection process, it is time to weigh the risks of un-
due State presence in both cases to choose the lesser
evil in their judgement.

Other defects are found in the arbitral process
and its effects. Inconsistent conclusions have be-
come a sticking point in development of interna-
tional investment law. Notwithstanding that, inter-
national investment law is an extremely fragmented
area of public international law: its provisions are
mostly contained in bilateral and regional agree-
ments, although their unlike formulations express,
at least at the first glance, the same principles and

® OECD. Negotiating Group on the Multilateral Agreement on Investment. Documents DAFFE/MAI/EG1/RD (96)1, dated
January 26, 1996; DAFFE/MAI/EG1/RD (96)5, dated March 5, 1996.

4 Roberts A. Would a Multilateral Investment Court be Biased? Shifting to a treaty party framework of analysis. — EJIL: TALK!
April 28, 2017. URL: https://www.ejiltalk.org/would-a-multilateral-investment-court-be-biased-shifting-to-a-treaty-party-

framework-of-analysis/ (accessed date: 01.02.2019).

> Sarvarian A., Baker R. Arbitration between Croatia and Slovenia: Leaks, Wiretaps, Scandal. — EJIL: TALK! July 28, 2015. URL:
https://www.gjiltalk.org/arbitration-between-croatia-and-slovenia-leaks-wiretaps-scandal/ (accessed date: 01.02.2019).
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standards, such as fair and equitable treatment
standard or stabilization clause [Howard 2017:10].
From this perspective it is reasonable to expect
coherent decisions in instances dealing with simi-
lar cases. However, arbitration practice knows not
only inconsistent awards (such as with SGS cases
v. Pakistan, Philippines, Paraguay® or with Argen-
tine gas sector cases [Alvarez, Tapolian 2012:29]),
but diametrically opposing outcomes in cases with
identical factual background (Kilic v. Turkmenistan,
Garanti Koza v. Turkmenistan’). Such precedents
have given rise to common clutter around problem
of consistency in investment arbitration. Scholars’
opinions differ only in magnitude of situation as-
sessment: some are ready to label it as yet another
crisis®, other optimistically state that rarity of such
conflicting decisions underlines general consistency
in investment arbitration [Schill 2009:356]. At any
rate, “concerns pertaining to consistency, coherence,
predictability and correctness of arbitral decisions
by ISDS tribunals” ranks foremost in the report of
Working Group III at the thirty-sixth session of
UNCITRAL’.

The problem of adjudicators’ evenhandedness
and inconsistency matter are rooted in different
mishaps, but both of them come up to necessity of
control mechanisms. Current investment arbitra-
tion goes without any review procedures. The only
option for ICSID’s users is recourse to ad hoc an-
nulment committees. However, reversal of awards
does not contribute to invigoration of legal certainty

[Kaufmann-Kohler, Potesta 2016:14]. Therefore, in
2004 the introduction of appeal procedure was con-
sidered by ICSID experts as a possible option for im-
proving ICSID arbitration. However, the discussion
bypassed sound structural changes; instead, it was
proposed to create an Appeals Panel operating un-
der Appeals Facility Rules'’. The adjustment work of
a kind of appellate body or similar system of awards
scrutiny seems the most apparent way to ensure the
constant jurisprudence. As unconnected panels are
free to adopt their own decisions without regard to
others, both disputing parties might fall victims to
unpredictability of ad hoc arbitration. The reverse
of this medal is inevitable extension of legal uncer-
tainty for disputing parties, so the search for legal
consistency costs precious time.

Above all substantive issues, number of arbitra-
tion defects are derived from the course of the pro-
ceedings. Commendable principle of confidentiality
results not only in lack of transparency, but also in
restricting ways of interaction between adjudicators.
Actually, there are situations where entities/persons
seek relief in different instances but in relation to the
same investment or to the same circumstances. In
such cases tribunals need a coordinated exchange of
information and other tools of enhancing transpar-
ency. This problem is handled at once on different
levels, from insertion of transparency provisions in
investment agreements to adoption of more global
document, such as the UN Convention on Trans-
parency in Treaty-based Investor-State Arbitration,
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6 SGS affiliate investors in different countries met divergent decisions on the extent of the umbrella clause. In SGSv. Pakistan
(2003) arbitrators chose a restrictive approach to its interpretation. The claim was rejected as the investor failed to prove that
the parties intended to equate a contract breach to a breach of the treaty. In SGS v. Philippines (2004), the broad interpreta-
tion won out. In SGS v. Paraguay (2010) adjudicators went even further by taking broad interpretation approach and empha-
sizing the independence of its interpretation from forum selection clause and non-textual limitations. Such approach can be
identified as “a plain meaning interpretation” [Gaillard 2005:325-346].

7 Both cases, Kilic Insaat lthalat Ihracat Sanayi Ve Ticaret Anonim Sirketiv. Turkmenistan (ICSID Case No. ARB/10/1) and Garanti
Koza LLP v Turkmenistan (ICSID Case No. ARB/11/20), arose out of construction projects in Turkmenistan. The discrepancies
in determining ICSID jurisdiction appear around the duty to litigate investors' claims in Turkmen courts. In case of Kilic (a
Turkish company), the tribunal rejected its jurisdiction refering to the investor's failure to exhaust local remedies or to prove
“lack of independence” of national courts. Two other Turkish investors faced to the same outcome (Muhammet Cap & Sehil
Insaat Endustri v. Turkmenistan (ICSID Case No. ARB/12/6) and Ickale Insaat Limited Sirketi v. Turkmenistan (ICSID Case No.
ARB/10/24)). However, in a similar case — Garanti Koza LLP (a UK company), despite lack of explicit State's consent to ICSID
arbitration, the tribunal accepted its jurisdiction applying MFN clause to dispute resolution provisions of UK-Turkmenistan
BIT.

& Butler N. The State of International Investment Arbitration: the possibility of establishing an appeal mechanism. Submit-
ted in accordance with the requirements for the degree of Ph.D. The University of Leeds, School of Law. 2012. P. 103. URL:
http://etheses.whiterose.ac.uk/3361/1/FINAL_CORRECTED_THESIS_%2822_jan_2013%29.pdf (accessed date: 01.02.2019).

® UNCITRAL. Possible reform of investor-State dispute settlement (ISDS). United Nations Commission on International Trade
Law Working Group Il (Investor-State Dispute Settlement Reform). September 5, 2018. URL: http://www.uncitral.org/pdf/
english/workinggroups/wg_3/WGlII-36th-session/149_main_paper_7_September_DRAFT.pdf (accessed date: 01.02.2019).

19 Possible improvements of the framework for ICSID arbitration. — ICSID Secretariat Discussion Paper. October 22, 2004.
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commonly known as “Mauritius Convention”. Ap-
parently, states are willing to make up for arbitration
credibility undermined by parallel proceeding and
relitigation of settled cases, by cherry-picking prac-
tices of treaty, forum and nationality shopping [Rei-
nisch 2008:114].

In the meantime, excessive legal expenses and
length of proceedings need separate detailed treat-
ment. Statistics shows gradual increase of duration
and costs of arbitration: on the average, as of 2017,
since 2012 the procedure per one investment arbitra-
tion case got longer from 3.7 to 4 years, and more ex-
pensive by 21.4%'!. Unreasonable charges, especially
in case of protracted disputes, aggravate economic
position of disputing parties. In case of vulnerable
category of contestants, such as low-income coun-
tries and small and mid-size enterprise (SME) inves-
tors, it is a question of access to justice.

As a matter of fact, all these concerns have already
been discussed more than fifty years ago during elab-
oration of the Washington Convention on the Set-
tlement of Investment Disputes between States and
Nationals of Other States (1965). The World Bank’s
Legal Committee, chaired by Aaron Broches, as-
sumed an overwhelming task to work out investment
arbitration rules skipping substantive principles;
otherwise many sensitive matters would have
emerged - that would mean a dead-end job. Back
then Broches proposed to make participation in pro-
cess voluntary and leave choice of substantive rules
to consent of disputing parties [Thomas, Dhillon
2017:462]. Genius is simplicity.

When discussions drifted to issue of choice be-
tween ad hoc and standing tribunals, permanent
court was unanimously found “impractical” in those
circumstances. It is not as if experts did not preview
probable shortcomings of ad hoc arbitration; quite
the contrary: they recognized the possibility of in-
consistent decisions. As Broches constated, “contra-
dictory decisions are inherent in any ad hoc arbitra-
tion system” [History... 1968:117]. It is to be recalled
that it was the very beginning of a new era of an ever-
expanding flow of foreign investments; that is why at
that time, for sure, there was a different scale of as-
sessment. Everything is good in its time. Today there
are far more reasons and relevant facilities to put a
permanent investment court in practice.

3. Relevance of a permanent investment court

The creation of a standing dispute settlement body
in investment sphere is expected to solve numerous
questions. Centralized institution is a guarantee of
predictability and consistence of its awards. Hardly
can the binding force of precedent satisfy all aspira-
tions about coherent system of international invest-
ment law. States will not be glad to be de facto bound
by rules to which they have not explicitly consented.
On the other hand, consistency as an aim constitutes
some kind of “decisional burden” for the arbitrators
[Howard 2017:33]. The dispute settlement by a per-
manent body would ensure successive interpretation
of general standards due to its natural “continuous
collegiality”. That would restore awards’ authority, i.e.
the regime’s credibility [Kaufmann-Kohler, Potesta
2016:17]. Moreover, the coherent legal construction
can be attained directly with the help of parties to
concerned agreements. The EU submission to the
UNCITRAL Working group III presents a range of
observations in regard of ISDS reform; one of them
is to ensure mechanisms for dialogue with treaty
parties'>. Why not to grant them the possibility to
adopt binding interpretations? That would consider-
ably ease the problem of consistent law application
and simultaneously ensure enough state control over
situation to legitimate judicial work in the eyes of re-
calcitrant sovereigns. The international investment
arbitration community can look at the experience of
NAFTA countries which introduced a non-judicial
body competent to give binding interpretation (Free
Trade Commission). Similar mechanisms are insert-
ed in numerous bilateral treaties of NAFTA members
with third countries as well.

Another virtue relates to appointment mecha-
nism, that allows to ensure the impartiality and in-
dependence of adjudicators. Tenured judges have too
scarce relationship with States, whose actions they
examine, to render an award based on their personal
incentives [Paparinskis 2010:15]. Furthermore, re-
placement of ad hoc arbitrators by full-time judges
is considered to entail financial advantages for the
parties. Fixed remuneration would be less costly to
the parties in contrast to current fee determination,
which allows to take into consideration time spent
on a separate case. Procedural protractions should

" Investment Treaty Arbitration: cost, duration and size of claims all show steady increase. 2017. URL: http://www.allenovery.
com/publications/en-gb/Pages/Investment-Treaty-Arbitration-cost-duration-and-size-of-claims-all-show-steady-increase.

aspx (accessed date: 01.04.2019).

12 Possible reform of investor-State dispute settlement (ISDS). Submission from the European Union and its Member States
to the United Nations Commission on International Trade Law Working Group lll. January 24, 2019. Para. 3.10. URL: https://
undocs.org/en/A/CN.9/WGL.III/WP.159 (accessed date: 01.02.2019).
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not be the source of unjust profit. For the duration of
the ISDS, an advantage to have tenured judges is that
it allows to accelerate the appointment stage. Given
that average duration from registration of the request
for arbitration to constitution of an arbitral tribunal
takes 6-8 months (at least according to ICSID statis-
tics)", the skip of this stage could scale back average
process duration by 16%.

It is worthwhile to say that a fully-featured per-
manent court means necessarily a two-tier adjudica-
tive mechanism. Foremost, the appeal procedure is a
harmonization method per se. Second, the possibility
of review is a matter of legal correctness. Today the
proponents of appeal in international adjudication
can confirm their positive suggestions on appellation
by a successful example — the WTO Appellate Body.
As it is often marked, the predominant feature of the
WTO dispute settlement mechanism is a “high con-
sistency” of its Appellate Body [Howard 2017:37]. Its
reports are traditionally binding only upon disput-
ing parties in their particular cases; however, as the
Appellate Body recognized in one of its first reports,
security and predictability of multilateral trading
system belongs to legitimate expectations created by
panel reports'.

Since the time when the first investment agree-
ment was made in 1959 (Germany-Pakistan) un-
til today, the number of BITs almost reached three
thousand (2,932 to be precise)’. As a natural result,
the last twenty years are marked by investment ar-
bitration boom. As of 1st April 2018, UNCTAD
statistics on investment dispute settlement lists
602 concluded and 332 pending cases. Inevitably
strong demand for qualified adjudicators engen-
ders imminent proliferation of investment tribu-
nals. Despite tempting availability of legal recourse
and flexible terms, this phenomenon brings its
own risks. Duplication or even multiplication of
proceedings aggravates fragmentation. Even doc-
trines of lis pendens or res judicata might be ignored
[Reinisch 2008:114]. This combination of factors
triggers the necessity to start revising unresolved
divergences.

4. Arbitration v. judicial order

As pending issues cannot be arranged at once,
creation of a single adjudicative mechanism would
at least defend against further needless intricacies.
It should be borne in mind that a switch to judi-
cial approach does not necessarily mean a break-off
with arbitration features. Investment arbitration and
proposed projects of investment court have many
features in common. An attentive analysis reveals
that the notable differences concern appointment
methods and other structural questions, whereas
basic features remain unaltered [Lévesque 2016:2].
For instance, ad hoc arbitration as well as the invest-
ment court are based on consent of the parties, i.e.
the voluntary submission to the jurisdiction of the
adjudicating forum'¢. That is to say that an investor
has a choice for the recourse, and the state cannot be
compelled to be a respondent, unless it gives his ex-
plicit consent to it. Furthermore, the binding force of
awards originates from parties’ consent to jurisdic-
tion. In such a way, recognition of award’s authority
is of consensual nature as well.

Another distinctive feature is detachment of
decision-makers from governmental system. Judg-
ing investment disputes, adjudicators work in their
personal capacity, not as “an emanation of the state”
[Jarrosson 1987:372]. Their independent status
should be reiterated, as being a judge of a perma-
nent court is not always equal to be free from the
State’s will. Otherwise what is the point to have in
the panel which decides the case a judge who is the
national of a disputing State, as it is set forth, for
example, in the Statutes of the ICJ or of the Inter-
national Tribunal for the Law of the Sea (ITLOS)?"
The most popular arbitration issues can be found
in provisions on a permanent investment tribunal,
such as: parallel claims, anti-circumvention, in-
terim injunctions, non-disputing party participa-
tion, expert reports, consolidation etc. [Lévesque
2016:4]. To certain extent, a standing body is
a peculiar form of encapsulation of arbitration
achievements.

> Flores G. Duration of ICSID proceedings. Presentation. September 10, 2018. URL: http://uncitralrcap.org/wp-content/
uploads/2018/11/2018TLF_Part1_Session-3_3.Gonzalo-Flores.pdf (accessed date: 01.02.2019).

' Japan. Taxes on Alcoholic Beverages. AB-1996-2. Report of the Appellate Body. P. 107-108.

URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(@Symbol=%20wt/ds8/ab/r*%20not%20rw*)&
Language=ENGLISH&Context=FomerScriptedSearch&languageUIChanged=true# (accessed date: 01.02.2019).

> International Investment Agreement Navigator. URL: http://investmentpolicyhub.unctad.org/IlA (accessed date:

01.02.2019).

® Mezhdunarodnoe pravo. Pod red. A.N. Vylegzhanina [International Law. Ed. by A.N. Vylegzhanin]. Moscow: Yurait Publ.

2012.P.443.

7 Statute of the International Tribunal for the Law of the Sea. Art. 17.3. URL: https://www.itlos.org/fileadmin/itlos/docu-

ments/basic_texts/statute_en.pdf (accessed date: 18.01.2019).
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Texts of CETA Agreement and EU-Vietnam [PA
decidedly avoid using the terms “court” and “judges™:
instead, they use the term “tribunal” when dealing
with the dispute settlement body'®. The range of avail-
able procedure rules includes the ICSID Convention
and Rules of Procedure for Arbitration Proceedings,
the ICSID Additional Facility Rules, the UNCITRAL
Arbitration Rules, or any other rules as agreed by and
between the disputing parties". Both agreements re-
fer to the New York Convention for the Recognition
and Enforcement of Foreign Arbitral Award so far as
consent to the submission should be in writing®. En-
forcement of the Tribunal’s awards are also subject to
the rules of the ICSID Convention and the New York
Convention?. Conversely, formation of the Tribunal
can be characterized as typically court-like [Kauf-
mann-Kohler, Potesta 2016:35]. Contestants do not
participate in selection of arbitrators, which are ap-
pointed by a Committee comprising representatives
of the EU and of the other negotiating State?’. Their
rotating assignment to disputes should be random
and unpredictable”. That serves to achieve the ob-
jective of transparency and impartiality, which - as
some authors argue — has gone in the international
investment arbitration.

The close interrelation of arbitral and judicial
(objectively noticeable) traits in investment court
brings up the question on subjective assessment of a
new institution. For instance, modern investor-state
arbitration is often blamed for being “one-sided” or
“asymmetrical” in favour of investor. This is the or-
dinary position of developing countries (like Argen-
tina, Bolivia, Ecuador, Venezuela) having lost some
disputes. This view is based on the observation that
under investment treaties investors are accorded
substantive rights without assuming any specific ob-
ligations as well as on simple statistics demonstrating
that 60% cases in which tribunal recognized its ju-
risdiction were resolved in investor’s favour [Brower,
Blanchard 2010:710]. However, it is worth noting

that the ISDS arbitration was initially established in
order to protect investors bound by national law of
host states and whose assets are firmly attached to
host state’s territory. In the same direction it is ab-
solutely logical that the right to bring claims under
such an international treaty is granted to investor,
as a host state has its own leverages to correct (or to
punish) the investor’s conduct on its territory. Still,
states are not precluded from bringing their claims in
investor-state arbitration*. However, the misappre-
hension on ISDS asymmetry is quite spread. Invest-
ment courts are not defended from alike delusions in
regard of balance of forces in process.

The other captious question can arise as to
whether an investment court could be the only inno-
vative option incorporating the most appropriate ele-
ments of dispute settlement? The EU Commission’s
“Impact assessment of multilateral reform of invest-
ment dispute resolution” presents eight contrasting
alternatives®. It could be easier to continue current
EU’s investment policy in negotiations of investment
treaties (baseline scenario), or to alter existing BITs
and international arbitration rules (options 2 and 3).
However, the ratio between various inputs and final
outcomes of these variants is incomparable with op-
portunities offered by the multilateral investment
court (option 5). The establishment of a sole appeal
instance (option 4) or reforming system of dispute
settlement resolution formed by investment agree-
ments (option 7) will not encompass all controversial
points. Despite complexities related to setting up a
court, this project seems more feasible than the at-
tempts to extend the negotiation framework to new
substantive investment rules (option 6) or to make
national courts competent to decide on investment
disputes (options 8).

However, the quality and a detailed plan of the
court’s organization are not sufficient for practical
realization. The promotion of any project requires a
solid movement of adherents to the idea; otherwise,

8 CETA. Art.8.27. URL: http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-chapter/ (accessed date: 18.01.2019);
EU-Vietnam IPA. Art. 3.38. URL: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437 (accessed date: 18.01.2019).

9 CETA. Art. 8.23.2; EU-Vietnam IPA. Art. 3.33.2.

20 CETA. Art. 8.25.2(b); EU-Vietnam IPA. Art. 3.36.4(b).
21 CETA. Art. 8.41.3-6; EU-Vietnam IPA. Art. 3.57.3, 7, 8.
22 CETA. Art. 8.27.2; EU-Vietnam IPA. Art. 3.38.2.

3 CETA. Art. 8.27.7; EU-Vietnam IPA. Art. 3.38.7.

24 The ICSID received four claims from states and public entities: Republic of Peru v. Caraveli Cotaruse Transmisora de Energia
S.A.C. (ICSID Case No. ARB/13/24); Gabon v. Société Serete S.A. (ICSID Case No. ARB/76/1); Government of the Province of East
Kalimantan v. PT Kaltim Prima Coal and others (ICSID Case No. ARB/07/3); Tanzania Elec. Supply Co. Ltd. v. Indep. Power Tanzania

Ltd. (ICSID Case No. ARB/98/8).

% European Commission. Commission Staff Working document “Impact assessment’, Multilateral reform of investment dis-
pute resolution accompanying the document “Recommendation for a Council Decision authorising the opening of nego-
tiations for a Convention establishing a multilateral court for the settlement of investment disputes”. September 13, 2017.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017SC0302&from=EN (accessed date: 18.01.2019).
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in case of the EU proposal, the efforts of the initiator
would lead to opposite results: instead of legal co-
herence they would give birth to an even more frag-
mented system [Roberts 2018:410-432]. Therefore,
besides theoretic advertisement of investment court,
the EU has to win for its proposal regional opinion
leaders (like Singapore and Korea in Asia or Mo-
rocco and Mauritius in Africa). Anyway, the transi-
tion from habitual arbitration to a new order requires
more enthusiasm than approach of “piece-meal” re-
forms®. No wonder that there are many states ready
to work at amending their own treaties rather than
to engage into something new. In this sense, numer-
ous arbitral elements conserved in the MIC project
would be an advantage in negotiations with those
states which are not prepared to give up the old-
fashioned international investment arbitration.

5. Appeal mechanism

The EU’s idea of a permanent court is particu-
larly valuable in its structural aspects. A single first
instance dispute resolution forum would not be suf-
ficient to properly address the problems of legitima-
cy and consistent jurisprudence. In this perspective,
two-tiered architecture of multilateral investment
court most closely meets this objective.

The necessity of an appeal mechanism seems self-
evident, provided that, in domestic law decisive word
in law interpretation has always belonged to higher
courts. In case of investment law, the interpretation
work is even harder, insofar as an appellate body
would have to treat not the same norms of the sole
legislator, but wide principles contained in different,
though similar rules. Within a bilateral adjudicative
mechanism, such as CETA tribunal, complexity de-
gree of appellation corresponds to work of dispute
settlement bodies in “self-contained” regimes, as
WTO law or human rights [Ispolinov 2017:67]. The
only source of applicable law would be the appropri-
ate bilateral investment agreement. Thus, the intend-
ed outcome of an appellate body’s work is ante omnia
coherent interpretation of law. When introduction
of an appeals facility was disputed within the ICSID,

the weighty argument in its favor was its capacity to
“foster coherence and consistency in the case law”?.
However, coherence does not necessarily mean iden-
tical interpretation: it is important to apply a correct
rule in a given situation rather than for a single-track
jurisprudence. As the UN International Law Com-
mission pointed out: “coherence is a formal and ab-
stract virtue. For a legal system that is regarded in
somerespectsas unjust or unworkable, noadded value
is brought by the fact of its being coherently so™.
The concept of an appellate mechanism, even as
a free-standing instance, has been widely promoted
as a sure remedy against legal errors and inconsisten-
cies [Schneider 2013:204]. Appeal can be considered
as a “derivative dispute resolution’; its main task is
to refine primary awards. Refinement of legal issues
is kind of law creation; thus, there is a fundamental
difference between appeal procedure and awards an-
nulment [Alvarez 2011:185]. In order to attain a sub-
stantive accuracy in rendered decisions, an appellate
body has to review them in several aspects: correct-
ing injustice, correcting legal and factual mistakes,
ensuring uniform application of law and procedural
justice research [Schneider 2013:208]. An appellate
body is also charged with the most arduous task -
to enhance an authority of arbitral awards. If legiti-
macy is regarded as an assembly of interrelated fac-
tors, they happen to depend on success of the appeal
(consistency, accuracy, authority) [Tams 2006]. It is
notable that the only fact of presence of an appella-
tion possibility in some spheres signalizes high con-
centration of social values, which demand protection
in the form of review procedure. For example, the
work of the Grand Chamber of the ECHR is com-
parable to activity of an appellate body. On account
of such sensible subject matter as human rights the
Court’s organization provides for additional guaran-
tees for correct resolution of an exceptionally tough
situation. On the contrary, the WTO Appellate Body
is widely thought to be a de facto final appeal (or cas-
sation) instance: its competence is limited to legal
issues, interpretation of applied legal norms, it has
no remand authority back to the panel [Van Damme
2009:12]. This remark gives an idea about strong de-

% Dahlquist J. As UNCITRAL investor-state arbitration reform enters crucial phase, we preview agenda for upcoming meet-
ing. March 27, 2019. URL: https://www.iareporter.com/articles/as-uncitral-investor-state-arbitration-reform-enters-crucial-
phase-we-preview-agenda-for-upcoming-meeting/ (accessed date: 01.05.2019).

2 |CSID. Possible Improvements of the framework for ICSID Arbitration for ICSID Arbitration. ICSID Secretariat Discussion
Paper October 22, 2004. URL: https://icsid.worldbank.org/en/Documents/resources/Possible%20Improvements%200f%20
the%20Framework%200f%20ICSID%20Arbitration.pdf (accessed date: 18.01.2019).

% Fragmentation of International law: difficulties arising from the diversification and expansion of international law. Report
of the Study Group of the International Law Commission, finalized by Martti Koskenniemi. April 2006. Para. 491. URL: http://
legal.un.org/ilc/documentation/english/a_cn4_1682.pdf (accessed date: 18.01.2019).
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pendence of appeal mechanisms with vital necessity:
a proper appellation is too authoritative level of jus-
tice to permit formalities.

At the same time, the importance of an appellate
body should not be overstated. Its beneficial effect on
investment protection regime has a flip side. Making
first instance’s awards appealable equals to making
them vulnerable, less significant in eyes of disput-
ing parties [Dimsey 2008:184-185]. The principle of
quality, in the name of which an appeal procedure is
introduced, should be balanced with the long-held
principle of finality [Kaufmann-Kohler 2004:189-
221]. From a different angle of view, an appeal
mechanism deprives disputing parties from inher-
ent benefits of one-stage arbitration, such as flex-
ibility, expert decision-making, process speed, en-
forceability and considerably increases costs [Franck
2005:1598]. Another remarkable suggestion on ap-
pellation’s efficiency concerns the problem of unnec-
essary intervention in development of the interna-
tional investment law. It is necessary to leave space
for “natural correction” of investment jurisprudence
through gradual consolidation of dominant trends
[Paulsson 2008:253]. Though arbitrators are deemed
to “take account of the precedents established by oth-
er arbitration organs”*, the single institution would
de facto be based on the stare decisis doctrine limiting
such “correction”. Other doubts relate to enforcement
of awards pending appeal, precedential effects of ap-
pellate decisions, standards of review procedure, pre-
vention of “automatic appeals” [Legum 2006:121].

A brief overview of doctrinal estimations reveals
a questionable position of an appeal mechanism.
However, these reproofs mostly descend from gen-
eral uncertainty how to put it all in practice, what
order in relationships to establish. The incontestable
point is that the appellation’s functions can be inte-
grally performed only in hierarchically-structured
system of dispute resolution, such as a multilateral
investment court. Operability of this project should
be examined through different perspectives.

6. Certain procedural aspects

The choice of appointment procedure for the
Multilateral Investment Court (MIC) is not an issue;
however, there are various modes for separate steps,
such as number of the MIC members or renewability
of their mandate. On the one hand, the number of
adjudicators should be equal to the number of High
Contracting Parties, if there are more than just two
such Parties. Thus, in case of a bilateral institution
this should be a tree-fold figure (one third: proposed
by the EU, one-third: proposed by the other nego-
tiating Party; one-third: selected from third coun-
tries). Typically, collegial tribunals have three or five
members. Following the Alabama Claims arbitra-
tion, many observers came to favour five-member
tribunals including three members not having the
nationality of either party. Assuming that the nation-
al members would support their appointing States,
they regarded such five-member tribunals as more
conducive to disinterested analysis of controversies
by several minds*.

On the other hand, the number of members
should be flexible enough to fit to the workload. This
approach has been adopted by other international
adjudicative bodies (such as the International Crimi-
nal Court (ICC) and ITLOS). CETAs* and TTIP?
tribunals are meant to engage 15 members each, EU-
Vietnam’s one - 9 members*, but joint committees
“can decrease or increase this number by multiples
of three” However, bilateral structure does not ad-
dress the growing number of EU partners; in future it
would be difficult to replace a status quo mechanism
with a multilateral one [Schill 2016].

Regarding the mandate term, the EU Commis-
sion suggested that a long and non-renewable man-
date would be “the best guarantee for independence
of adjudicators in line with the right to an effective
remedy before an independent tribunal™*. This state-
ment is premised on the idea of reappointment as a
career-related “reward” for “suitable” decision. How-

» El Paso Energy International Co. v. Argentine Republic (ICSID Case ARB/03/15). Decision on jurisdiction dated April 27, 2006.
Para. 39. URL: https://www.italaw.com/sites/default/files/case-documents/ita0268_0.pdf (accessed date: 18.01.2019).

%0 Brower Ch.H. Arbitration. - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. P. 50. Accessed
from the Scientific Library of MGIMO-University on February 3, 2019.

31 CETA. Art. 8.27.2.

32 The European Union's proposal for Investment Protection and Resolution of Investment Disputes in Transatlantic Trade
and Investment Partnership. November 12, 2015. Art. 9.2. URL: http://europa.eu/rapid/press-release_IP-15-6059_en.pdf (ac-
cessed date: 18.01.2019).

3 EU-Vietnam IPA. Art. 3.38.2.

3 European Commission. Commission Staff Working document. Impact assessment. Multilateral reform of investment dis-
pute resolution. P. 42. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:520175C0302&from=EN (ac-
cessed date: 18.01.2019).
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ever, most of international permanent positions are
based on the renewable term. The opportunity of re-
appointment ultimately serves as motivation for ef-
ficient work. For this reason, all EU’s bilateral agree-
ments previewing a tribunal fix a mid-term mandate
(4-6 years), renewable once.

Aside from rigorous organization, to a large ex-
tent the courts legitimacy depends on personal
characteristics of its members. The “high moral
character” is precondition. On the next level of ad-
missibility for appointment there are qualification
requirements. Most common formulation of eligi-
bility is to have “recognized competence in inter-
national law”. In terms of institution’s specialization
necessary expertise is specified. The EU raised a spe-
cial requirement to arbitrators' juristic qualification:
they should demonstrate their expertise not only in
public international law, but desirably in “in interna-
tional investment law, in international trade law and
the resolution of disputes arising under international
investment or international trade agreements™. Fi-
nal and the most complicated criterion is doubtless
impartiality.

It is generally accepted that problems of biased
judging and interest conflicts are rooted in ethics
sphere. Today arbitrators are pressed by increasing
challenges [Markert 2010:257], formal and informal
mechanisms of impartiality control, though these
safeguards cannot ensure conscious independence
of an arbitrator. As Gabrielle Kaufmann-Kohler
put it, it is a matter of structural and individual in-
dependence [Kaufmann-Kohler, Potesta 2017:49].
That partly correlates with the idea of actual and
perceived bias [Van Harten 2010]. As a human be-
ing, an adjudicator would always proceed from his
own worldview. For this reason, efficient ethical
standards can be provided only in form of plainly-
fixed incompatibilities, in order to restrict “regula-
ble” aspects of impartiality. For example, it is possi-
ble to preclude an arbitrator from exercise of other
professional activity beside legal practice or from
any legal activity related to other investment dis-
putes, while personal principles could be unveiled
only in practice. Another regulable element of im-
partiality is the question of just remuneration. No
doubt, tenured judges are less affected by worries on
choice of more “lucrative” legal position [Ispolinov
2015:83].

3 CETA. Art. 8.27.4.

7. Certain administrative aspects

In case of a standing body, financial accent drifts
from parties’ solvency to system of contributions. In
case of equal allocation of costs among members ir-
respective of financial capacities, weaker disputing
party can find itself in a difficult situation. On the
contrary, the respect of development factor in case of
cost allocation, as in the WTO, the ECtHR and the
ICJ, would have “higher budgetary implications for
the EU and its Members™. Financial aspect involves
hesitance, whether disputing individuals would have
to pay a filing fee, as in arbitration process, or these
expenses are counted toward member payments.
These concerns relate to the question on support
of SME investors and developing countries. In the
European Commission’s assessment, that issue takes
a notable place.

At the same time, the financial backing for the
court does not dispense from expert and counsel
fees. The most suitable way-out would be to insert
counsel services into the court’s structural organiza-
tion. The more so since there is a precedent of the
legal assistance previewed within the WTO DSB
for the least-developed countries. That is the point
which the EU specified in its submission to the
UNCITRAL Working Group III in January 2019%.
The proposal is destined to ensure equal chances
in international litigation. If further steps could be
taken, assistance mechanism would have even wid-
er competence not only for facilitating work of the
court itself, but for promoting international coopera-
tion in the investment field. It refers to the so called
“preventive function” first advanced during the elab-
oration of the ICSID convention. In the mindset of
the negotiators such function would have involved
advising on new investment instruments with clear
and fair terms. In other words, they considered the
necessity for legal assistance not only for dispute set-
tlement, but also for prevention of disputes through
mastered legal terms.

Fortunately, favorisation of economically vulner-
able parties is not limited to financial allowances. It
can be accorded in form of simplified procedural
rules. Furthermore, following the approach of inher-
ent interdependence of form and content, it can be
expected that the achievement of legal consistency
would also facilitate the dispute settlement process.

% European Commission. Commission Staff Working document. Impact assessment. Multilateral reform of investment dis-

pute resolution. P. 56.

37 Possible reform of investor-State dispute settlement (ISDS). Submission from the European Union and its Member States
to the United Nations Commission on International Trade Law. Working Group lll. January 24, 2019. Para. 38.
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According to European negotiators of the ISDS re-
form, establishment of definite interpretation of par-
ticular norms would spare them from needless re-lit-
igation, as disputing parties would not have to waste
their time and finances for search of more favourable
interpretation from other adjudicators®.

8. Certain aspects of the MIC’s effectiveness

Whereas theoretical issues of jurisprudence con-
sistency or arbitrators’ independence meet robust
polemics in academic circles, practical tasks call for
coming down to the earth and proposing an exact
solution. For this reason, the extension of the MIC
option to the existing European investment agree-
ments is discussed more prudently in the light of two
concise modes: insertion of a relevant clause in the
EU’s agreements or adoption of the so-called “opt-in
convention”

At the first glance, negotiating new provisions on
one-to-one basis is kind of a trodden path. However,
in present circumstances this approach would not
make much sense: the EU is a party to 69 interna-
tional investment agreements, amending so many
treaties is a time- and work-intensive exercise. Be-
sides, the negotiating process cannot ensure expect-
ed transparency and predictability of the outcome®.
In contrast to complicated renegotiation of arbitra-
tion clauses, the opt-in convention appears to be the
most reasonable way to submit disputes arising out
of investment treaties to the jurisdiction of the MIC
[Rachkov 2016:130]. Moreover, there are success-
ful precedents of the UN Mauritius Convention on
Transparency and of the OECD Multilateral Con-
vention to Implement Tax Treaty Related Measures
to Prevent Base Erosion and Profit Shifting (BEPS
Convention). This legal instrument allows an auto-
matic application of conventional provisions to all
relevant treaties of the States-parties to such con-
vention. The opt-in convention does not affect “the
scope of, and requirements for, jurisdiction and ad-
missibility” provided in existing investment treaties

[Kaufmann-Kohler, Potesta 2016:214]. Moreover, if
a State wishes to retain investor-State arbitration as
an alternative to the MIC or to exclude some its trea-
ties from the Convention’s scope of application, such
State can make appropriate reservations or opt-in/
opt-out declarations. These flexibilities facilitate for
other countries opting for jurisdiction of the perma-
nent investment court.

However, even within the EU itself the MIC’s
jurisdiction can be challenged. In autumn 2017,
Belgium requested the European Court of Justice
(hereinafter referred to as CJEU) for its opinion on
compatibility of CETA provisions with the EU law.
It may be arguable whether CETA Tribunal complies
with the principle of autonomy of the EU law, spe-
cifically, the CJEU’s exclusive jurisdiction to inter-
pret EU law®. Article 8.31 CETA provides for such
autonomy safeguardsas (1) limitation of the Tribunal’s
jurisdiction to the provisions of CETA; (2) prohibi-
tion to determine the legality of a measure under do-
mestic legal rules; (3) obligation to consider domestic
law only as a matter of fact; (4) non-binding force of
the meaning given to domestic law by the CETA tri-
bunal. However, at the hearings before CJEU in June
2018 Slovenia declared that these CETA provisions
cannot guarantee that “autonomy of EU law if left in-
tact™!. Assessing the EU law as a matter of fact would
inevitably entail interpretation of its legal substance.
Another point concerns relations between the CETA
tribunal proceedings and proceedings before the EU
domestic courts in case of Canadian claims.

On 29 January of 2019, the long-awaited Opinion
1/17 of the Advocate General of the CJEU came out.
This Opinion held that the Investment Court System
under the CETA does not affect the exclusive juris-
diction of the CJEU, as the EU legal order and norms
of the CETA are two co-existing legal systems and
interference between them has been deliberately lim-
ited*?. It was even emphasised that the establishment
of a dispute settlement mechanism does not under-
mine the credibility of the judicial system of the EU
or of its members; on the contrary, it should ensure

3 Possible reform of investor-State dispute settlement (ISDS). Submission from the European Union and its Member States
to the United Nations Commission on International Trade Law. Working Group lll. January 24, 2019. Para. 55.

3 European Commission. Commission Staff Working document. Impact assessment. Impact assessment. Multilateral reform
of investment dispute resolution. P. 51.

40 CETA. Belgian Request for an opinion from the European Court of Justice. URL: https://diplomatie.belgium.be/sites/de-
fault/files/downloads/ceta_summary.pdf (accessed date: 01.02.2019).

4 Gesa K. CETA's Investment Court System and the Autonomy of EU Law: Insights from the Hearing in Opinion. 2018. URL:
https://verfassungsblog.de/cetas-investment-court-system-and-the-autonomy-of-eu-law-insights-from-the-hearing-in-
opinion-1-17 (accessed date: 01.02.2019).

42 CJEU. Opinion 1/17 of Advocate General Bot delivered on January 29, 2019. Para. 63. URL: http://curia.europa.eu/ju-
ris/document/document.jsf?text=&docid=210244&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&c
id=10951023 (accessed date: 01.02.2019).
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neutrality and speciality in resolution of disputes
between investors and States*. The Opinion further
indicates that the investment court complies with the
principle of equal treatment and respects the right
of access to an independent and impartial tribunal.
Subsequently the Court’s opinion on 30 April 2019
supported the above ideas of the Advocate General*.
The conclusion on compatibility of the CETA’s provi-
sions with the EU primary law was especially wel-
comed by the European Commission®. This can be
viewed as green light to the investment court system
in general under all existing and future agreements
of EU with third countries.

At the same time the assessment on to what ex-
tent the MIC can be efficient should not be limited
exclusively to its purely judicial work. The EU sug-
gests broadening the MIC competence by adding
conciliatory and mediatory functions*. The imple-
mentation of such initiative would be innovative in
dispute resolution practice, as so far no other forum
offers mediation services. Traditionally, disputing
parties are strongly recommended to proceed first
with consultations or they are directly restricted to
comply with timeframes. However, these require-
ments do not guarantee that true efforts are made in
the search of mutually suitable compromise. Dispute
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DKOHOMWYECKUN AHANN3
MEXOYHAPOOHOI'O NPABA:
BOMPOCbI METOAOJIOIA

BBEJIEHME. Cmambs nocssujeHa memooonozuu
SKOHOMUHECKO20 AHANIU3A MEHOYHAPOOHO20 Npasad,
Komopviii npedcmassgem coboti HOBvILl N00X00 K
NposedeHUI0 MeX0YHAPOOHO-NPABOBLIX UCCIEN08a-
Huil. B omeuecmeeHHOT MeH0yHAPOOHO-NPABOBOT
numepamype sma memooon02Us NPeomMemHo He Uc-
cnedosanaco. Mexcoy mem 6 3apybexcHvix mexnoy-
HAPOOHO-NPasosvlx O0KMpuHAX npeobnadaiousee
MHeHUe COCOUm 6 mom, 4o IKOHOMU1eckoe Us-
MepeHue 6 MeXOYHAPOOHOM Npase umeen NPaKmu-
ueckue U meopemueckie nepcneKmuebi.
MATEPUAJIBI I METO[bI. Mamepuanamu
UCCTIe008AHUS NOCTYHCUNIU OOKIMPUHATDHBLE UCHIOU-
HUKU KAK OMexectneeHHblX, mak u 3apyoeicHovlx
AHAZIUMUKOE N0 0003HAUeHHOU meme. B cmamve
UCNoNL3ymcs obujeHayuHvle (AHAIU3, CUHMES,
UHOYKUUS, 0e0YKUUS) U cCeyuanvHole Memoobl Uc-
cnedosanus ((popmanvHo-0eUHeCcK UL, UCMOPUKO-
npasosoil mermoovL). IIpumenssomcs maxsie memo-
0bl 9KOHOMUUECKOLI Mmeopul, maxue KaK memoo
NO3UMUBHO20 AHANU3A U Memo0 HAy4HOU aob-
CMpaKyuu.

PE3YJIBTATBI MCCITETOBAHMS. Boissnervt
PABTUYUS MeNHOY HOPUOUUECKUM U IKOHOMUHECKUM
nooxodamu K nposedeHur0 Uccned08amHus, packpol-
Mol 6a306ble KamMez0pul Meopun SKOHOMU4ECK020
ananusa, makue Kaxk payuoHanbHoOCMb, IKOHOMU-
KO0-npasosvie Nocneocmeus u MpaHcaKyuoHHble U3-
Oeprcku. Memooonoeus IKOHOMUUECK020 AHANU3A
MeHOyHAPOOH020 NPAsa npeodcmaesneHa uepes usso-
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JHeHUe OCHOBHBIX NPeOnocvlIoK AHANU3A: Npeosno-
HEHHYI AHATIOZUID MeHOY MeH20Cy0apcmeeHHO
cucmemoti U SKOHOMUHECKUM PbIHKOM; Npe3ymn-
YU PayUoHaAIbHOCMU Cy0veKma mexoyHapooHo-
20 npaea, KOmopvli Moxem PpaccMampueamvcs
KAK YHUMAPHDbLE, KONIEKMUBHbLE UL Kophnopa-
MUBHDBLLL.

OBCYJXOEHUE U BBIBODbI. Sxoxomuueckuti
AHATIU3 MeNOYHAPOOHO20 Npaea Npu3ean 00Nos-
HUMb MPAOUUUOHHBLE NPABOBbIE MeN00bl UCCIe00-
sanus. B cmamve oceeujervl 6a3o6vle IKOHOMUYe-
ckue Meopun U Kamezopuu dKOHOMUHECKO20
AHANIU3A MEXOYHAPOOHO20 NPABA, KOMOpble N0360-
JITM POCCUTICKUM YHEHbIM HAYAMb U3Y4eHUe 00H020
U3 camvlx 60cmMpeOOBaHHVIX 6 3apybeicHoll 00k-
mpuHe meopemuueckux no0xo006.

KITIOYEBBIE CJIOBA: sxoxomuueckuii ananus
npasa, npaso u IKOHOMUKA, IKOHOMUHECKUL aHa-
JIU3 MeHOYHAPOOHO20 NPA6a, MeXOyHAPOOHOe npa-
60 U IKOHOMUKA, N0BEOEHUECKULL AHATIUS MeHOYHA-
POOHO20 npasa, mMeopus PauUoOHANbLHOZO0 6bl60Pd,
nosedeHueckas dKOHOMUKA, Memoo Mex0yHApoo-
HO020 Npasa, Meopust MexoyHapooHo20 npasa

IJIsI UTUPOBAHMUSA: CapsikoBa PB. 2019.
OKOHOMMYECKIII aHa/IN3 MeXAYHApOHOTO IIpaBa:
BOIIPOCBHI MeTofonorun. — Mockosckuii scypHan
MmenoyHapooHoeo npasa. Ne 2. C. 70-82.
DOI: 10.24833/0869-0049-2019-2-70-82

MocKoBCKuMin XypHan MexayHapofHoro npasa » 2 « 2019



Ruzilya B. Sadykova

INTERNATIONAL ECONOMIC LAW

DOI: 10.24833 / 0869-0049-2019-2-70-82

Ruzilya B. SADYKOVA

Moscow State Institute of International Relations (University) MFA Russia
76, pr. Vernadskogo, Moscow, Russian Federation, 119454

tob585@mail.ru
ORCID: 0000-0003-2330-1271

Received 5 March 2019
Accepted 6 June 2019

ECONOMIC ANALYSIS OF
INTERNATIONAL LAW:
ISSUES OF METHODOLOGY

INTRODUCTION. The article is devoted to the
methodology of economic analysis of international
law which is a new approach to the study of inter-
national law. Its methodology has not been sub-
stantively explored in Russian scholarship of inter-
national law. Meanwhile, the economic dimension
of international law has practical and theoretical
perspectives according to the predominant opinion
in foreign doctrines of international law.
MATERIALS AND METHODS. The article is
based on legal and economic doctrines of both Rus-
sian and foreign scholars. The methods used in the
course of this study include general methods (analy-
sis, synthesis, induction, deduction) and specific
methods (the methods of formal logic, legal history).
Methods of economic theory such as the method of
positive analysis and the method of scientific ab-
straction are also used.

RESEARCH RESULTS. The article explores the
differences between legal and economic approaches.
The basic categories and theories of economic analy-
sis, such as rationality, externalities, transaction
costs are revealed. The methodology is presented
through the discussion of the main assumptions: the

KOHOMUIYECKaA Teopusd, 0cobeHHO ee Ka-
STCFOPMaHbeIIZ amnrapar, TakK WIN WHavde
UCIIONb3YyETCA B IIpaBe. OKOHOMMYECKIIE
KaTeropmum y4mTbIBalOTCA B psAne 0Tpacne17[ Halno-

HA/IbHOTO (BHYTpPEHHEro) IpaBa, TaKMX KaK aHTHU-
MOHOIIOTIbHOE, TOProBOe, HA/IOr0BOe IIpaBo. Takoe

Moscow Journal of International Law « 2 - 2019

analogy between interstate system and economic
market; rationality assumption with regard to the
subject of international law, which can be considered
as a unitary, collective or corporate actor.
DISCUSSION AND CONCLUSIONS. Economic
analysis of international law is intended to comple-
ment traditional methods of conducting legal research.
The article highlights the basic economic theories and
categories of economic analysis of international law,
which allow Russian scientists to start studying one
of the most popular theoretical approaches in foreign
scholarship.

KEYWORDS: economic analysis of law, law and
economics, economic analysis of international law,
international law and economics, behavioral analy-
sis of international law, rational choice theory, be-
havioral economics, method of international law,
theory of international law
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B3aJMOJIEICTBIE 9KOHOMMUKM M IpaBa MMEHYeT-
Csl YYEHBIMM «IKOHOMUYECKWII aHA/IN3 B IIpaBe»
[Dunoff, Trachtman 1999:6-7]. CymecTByet u spy-
rasg TeopeTMyecKas MOJeNb B3aMMOIPOHMKHOBe-
HJIs1 9KOHOMUKY ¥ TIpaBa — 9KOHOMMYECKIIT aHAJIN3
pasa.
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OKoHOMMYeCKNI aHamm3 mpasa (zanee — OkAII)
MOXKHO OIIpefieNNTh KaK IpYMeHeHUe SKOHOMMUYe-
CKOJ1 TEOpMH, B IIEPBYIO OYePeb MUKPO3KOHOMUKY
Y OCHOBHBIX IIOHATHII SKOHOMMKMU 671arococTosi-
HMA', K MCCIeoBaHNI0 pOPMIPOBAHMA TIPaBa, ero
CTPYKTYPBI U TIPOLIECCOB €T0 (PYHKLMOHNPOBAHMA
[Mepkypo, Menema 2019:13]. VHbIMM croBami,
OkAII npepcrasisieT co60It IpUMeHeH e SKOHOMU-
4eCKMX METOJIOB K MCC/IeJOBAaHMIO IIPAaBOBBIX fABJIE-
307078

B oTeuecTBeHHYI0 HayKy [JaHHOE HaIlpaBjleHMe
HavaJIo IpOHMKaTh ¢ Havyana XXI B. BaxxHbiM TOMY-
KOM J|Is €T0 Pa3BUTHA IIOCITYXWU/IO usfiaHue B Poc-
cuu B 2004 1. nepeBofa QyHAMEHTANTbHOTO TPy
P. Tlo3Hepa «DKOHOMMYECKUIT aHaIM3 IIpaBa»’, B
KOTOPOM aBTOP IPOJeMOHCTPMPOBaJ IpUMeHEeHNe
3KOHOMIYECKOTO aHalMsa K OTpac/AM KaK 4acT-
HOTO, TaK 1 Iy6nmyHoro mpasa. [lanbHeiiniee pas-
BUTHE HAIpaB/ieHNe IONTy4nno 6raromaps ycuim-
AM POCCUIICKMX SKOHOMMCTOB, OIIyO/IMKOBAaBIINX
nepBble yueOHble mocobust mo IkAIL’. VI Tonbko
B 2016 . BBILUIO IIEPBOE 0OCTOSATEIBHOE MOHOTpa-
¢budeckoe yMccnenoBaHme, MOATOTOBIEHHOE TIPABO-
BezioM [Kapametos 2016].

B oTeyecTBEeHHOI HayKe IIpYU MICCIIEOBAHNY KOH-
KPETHbIX OTpacyieil MeX/1yHapOJHOTO IIpaBa yfens-
JI0Ch BHMMaHME Y4YeTy SKOHOMMYeCKMX (pakTopoB
IpM pelleHN IOPUANYECKIX BOIPOCOB; 0COOEHHO
06cTOATENIbHBIE MCCTENOBAHNUA MOCBSAIIECHDI TIPAK-
ke MexpynapoznHoro Cyga OOH* u gorosopHoit
HpaKTUKe rocynapcTs [Boiterskannn 1984:125-129]
IO y4eTy 3KOHOMIYeCKIX (paKTOPOB IIPY pasrpaHi-
4eHUM MOPCKMX IpocTpaHcTB. Ho mpu atom cama
MeTtogonorud OKAII oka He moy4nna OTpaXkeHnsa

B OT€YECTBEHHON MEXYHapOJHO-IIPABOBOI HayKe,
B TO BpeMs KaK B 3apyOeXHBIX HayYHBIX IyO/IMKa-
11X ¢ Havana 1990-X IT. mocTerneHHo GopMupoBa-
Cs 9KOHOMMYECKNII aHa/IN3 MEXIYHApOJHOTO TIpa-
Ba (manee — 9kAMII). OkAMII He orpannymBaercs
VICC/IEJOBAHMEM MEXIYHAPOIHBIX 3KOHOMIYECKIX
OTHOLIEHMIT, KaK 3TO MOXKET ITOKa3aThCsA Ha MEPBBIN
B3IVIAJl, NIOSTOMY HEBEPHO OTOXKJECTBIATH €ro C
MeXX/JYHapOJHBIM SKOHOMUYECKIM TIPAaBOM’.
O603Ha4MM OCHOBHbIE PA3INMUMA MEXAY 3KO-
HOMIYECKVM ) IIPaBOBBIM aHA/IM30M MEXyHApPOJ-
HBIX OTHOILIEHWII, Cle/laB HEKOTOpble 0000IIeHN .
Bo-nepBbIX, IpaBOBOJI aHa/lIM3 IpPECTABIAET CO-
00il TpeXxzie BCero HOAXOHR ex post (oOpaleHHbIN
B IIPOLIJIOE), B TO BpeMs KaK 9KOHOMMYECKMIT aHa-
nu3 - mopxop ex ante (oOpaljeHHbI B OyxyIee).
ITpaBOBe/bI COCPEOTOUEHBI HA MCCTIETOBAHUM YoKe
COCTOABIIMXCA OPUANYECKMX (DAKTOB, HAIPUMEp
Ha paspelleHN) KOHKPETHOro cropa. JIid sKoHo-
MUCTOB B)XKHO HE TO, 4TO YK€ IIPOM3OILIO, a TO,
KaKyM 00pa3oM MO>KHO IOBIMATH Ha OyAyiiue co-
6niTis. Kak ormeuaer M.V, OpuH10Ba, «3TOT [9KO-
HOMWYECKWI1] TIOIXOf YAe/AeT OCHOBHOE BHYMAaHMe
CTMMYJIaM, KOTOpbIe JAeJICTBYIOT ex ante, T.e. 10 TOTO
KaK IIPOM30IIIO COOBITHE, KOTOPOe TpedyeT BMellla-
Te/IbCTBA IIPABOBON cuUCTeMbl»’. Bropoe pasmiune
BBbITEKaeT 13 IepBoro. IIpaBoBeibl aHAMM3UPYIOT
IPEeNMYILIeCTBEHHO YacTHBbIE CIy4al, Ha OCHOBE
KOTOPBIX BBIBOZAAT OOLIME 3aKOHOMEPHOCTH (MH-
IYKTUBHBII METOR). DKOHOMICTBI, HAIIPOTUB, TIPU-
Iep)KUBAIOTCSA I YKTUBHOTO TOfIX0fa’. B-TpeThux,
C TIO3MIMY IOPUAMYECKOl HAyKV B OCHOBE IIpaBa
JIEXKUT TPUHLUII CIPABEINBOCTI®, @ I KOHO-
MMKJ K/TIOYeBBIM sAB/IseTCs npuHumn sddexTus-

! DKOHOMWMKa 6/1aroCcoCToAHNA — pasgoen SKOHOMUYECKOM HayKkwu, KOTOprVI onepupyetr MMKPO3KOHOMUYEeCKMN noaxoda-

MW 1 TEXHUKaMU AJ15 OL€HKM SKOHOMIMYECKOro 6/1arococToAHNA, 6narononyyms, npoLBeTaHns; B 3HaUUTENbHON CTENeHM OH
KacaeTca obecrneyeHns obLIero paBHOBECUA B SKOHOMUKE MEXAY SKOHOMMNYECKON 3GPEKTVBHOCTBIO 11 KOHEUHBIM pacnpe-
feneHvem 6nar.

2 Cm.: Mo3Hep PA. IkoHomuyeckul aHanus npasa: B 2 1. CM6.: SkoHommuyecKas wkona. 2004. MNepeBog oCyLecTBEH MO 13-
naHwuto: [Posner 1998].

3 Cm.: TamboBueB BJ1. [paso u skoHomu4eckas meopus: YdebHoe nocobue. M.: UHOPA-M. 2005; LLimakos A.B. SkoHomuue-
ckuli aHanus npasa: YuebHoe nocobue. Y. 1. HoBocnbupck: M3a-so HITY. 2005; OanHuoBa M.U. SkoHomuka npaga: YuebHoe
nocobue. M.: N[] T'Y-BLLI3. 2007.

4 Cm.: [BbinerkaHuH 2004:110-114].

> DOKAMIT MOXeT NPUMEHATLCA K UCCIIEA0BAHMI0 MeXAYHapOAHOro SKOHOMMYECKOro MpaBsa 1 ero nogotpacheil (CM., Ha-
npumep: [van Aaken 2011:27-46)).

¢ OpuHuoBa M.M. Ykas. cou. C. 5.

7 lmakoB A.B. Ykas. cou. C. 13.

& 3pgecb yMeCTHO cAenatb OroBOPKYy O TOM, UTO HAaCTOALUMI TE3UC BbiCKa3aH B MEPBYI OYepefb B OTHOLLEHWN NPaBOBbIX
CUCTeM KOHTMHeHTanbHou EBporbl, B ToM uncne n Poccum. B cTpaHax aHrMoOCakCOHCKOWM NpaBOBOW CeMbM, Mpexae Bce-
ro B CWA, npuopwuteT otaaH npuHuuny 3¢dektrBHocTu. Tak, B CLUA HaumHasa ¢ 1980-x T. npu pa3paboTke HOPMATUBHbIX
NpPaBOBbIX aKTOB CTasl 06A3aTeNIbHO NCMOJIb30BaTbCA aHaNM3 «3aTpaThl — Bbirofbl» (cost-benefit analysis), KoTopblii 06bIYHO
OCHOBaH Ha KpuTtepuax 3GPeKTUBHOCTY, TaKuX Kak Kputepum MapeTo, Kanpgopa — Xukca (cm. nogpo6Hee: [Adler, Posner
1999:167]). MpriHUMNbl 3PpGEKTUBHOCTU NOCSIEAOBATENIbHO CTanu BHeAPATbHCA U B cyaebHyto npakTuky CLUA. Tak, yxxe 6onee
5 TbiC. cyfen npoLwnn obyyeHne no nporpaMmme «IKOHOMUYECKMI aHanu3 npasa» (cM. nogpobHee: Mason Judicial Education
Program. URL: https://masonlec.org/divisions/mason-judicial-education-program/ (accessed date: 03.02.2019)).
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HOCTH. [I/11 9KOHOMMCTOB Lie/Ib TIpaBa JOCTUTACTCA
yepes addexTuBHOE pasMelleHNe PeCYpCoB, a s
IPaBOBEJIOB — Yepe3 pacipesieieHre [oxonos. [lo-
3TOMY HOPMBI, B OCHOBE KOTOPBIX JIS)KUT HPVMHIIUII
CIIPaBeIMBOCTY, He BCEIZjd OTBEYAIOT NPUHINITY
9 PeKTUBHOCTH, YTO 3a4ACTYIO CIYXKUT IPUINHON
HEJONIOHMMAHNIA MeXy I0PUCTaMI ¥ SKOHOMICTA-
MM, YYaCTBYIOIIMMU B Pa3pabOTKe HOPMATMBHBIX
IPaBOBBIX AKTOB.

[Ipe>xe 4eM NPUCTYIUTb K U3IOXKEHUIO Teo-
pUM SKOHOMMYECKOTO aHaIM3a MPYMEHMUTETbHO K
MeX/[YHApOJHOMY IIpaBy, ILelecooOpasHO OcCBe-
TUTh 06a3oBble HpesyMnumy (assumptions), KOTo-
pble IIPYMEHAIOT 3KOHOMNCTBI B CBOMX HAy4YHBIX
MCcCefoBaHyAX. Vcronp3oBaHme TaKUX IPe3yMIl-
1uit, mo MHeHuo M.J. OpuHIi0BOI, 06yCIoBIeHO
HeOOXOIMMOCTBIO IOCTPOEHMsI a0CTPaKIM, KOTO-
pas 1Mo3BOJAET BBIABUTD BHYTPEHHIOK JOCTATOYHO
HPOCTYI0 SKOHOMMYECKYIO JIOTUKY, KOTOpas CKpBbI-
BAETCA I0J, CIIOKHOV ¥ HEOPraHM30BAHHOI COBO-
KYIIHOCTBIO IIPaBOBBIX HOPM’.

OKOHOMUCTBI PACCMATPUBAIOT JTIOJIEIl KaK paly-
OHa/IbHBIX MHAMBUOB. Kimaccudeckoe onperenexne
paroHanbHOCTH ObIIO copmymmpoBaHo I. Bex-
kepoM. ITo ero MHeHMI0, palOHATBHOCTD O3HAYa-
€T, YTO YeJI0BEK MAKCUMU3NPYET CBOIO MOJIE3HOCTD,
uMeeT CTabUIbHBIN (T.e. HeM3MeHsLWMIics) Habop
HpeANoYTeHNii M 00afjaeT ONTMMANbHBIM 00be-
MoM nHpopmannu [bexkep 1993:24-40]. Kmouessr-
MM COCTABJIAIMIMMY PAlMOHAIBHOCTY BBICTYIIAIOT
MaKCHMM3alMsA IOIe3HOCTH, CTaOW/IbHbBIE NpeAIo-
YTEHN, PAlYIOHA/IbHblE O>KVIAHUA U ONTUMAIbHAA
o6paborka nadopmaunu [van Aaken 2014:425].

Kax cnpaBegmBo ormeuaer P.J. KanemomHu-
KOB, He CTOUT OTOXJIECTBIATb 3TO OIpeie/ieHNe
PAIMOHAIBHOCTY C PAlMOHAIBHOCTBIO, IIOJ KOTO-
poJl IIOHMMAETCs «BCe, YTO SIB/IAETCSA HPOLYKTOM
JieATe/IbHOCTY HAIleTo panyo (pasMbllIeHWIA, JI0-
TMYECKUX YMO3aK/TIOYeHNIT, OACYeTOB, B3BEIINBa-
HMs BBITOJ ¥ M3JepXek ¥ T.A.)» [KamemomHnukos
2018:360]. PanmoHasbHOCTBIO C MO3KULIM METOLO-
noruy IKAII «mmpus3HaeTcsa Bce, YTO ABJAETCA OT-
paXeHMeM BHYTPEHHe!l COIVTACOBAHHOCTM HAIINX
npennoutennii» [Kanemomunkos 2018:360]. Tax,
PalMOHAJIbHBI YeTIOBEK BCET/ja 3HAET, Yero OH XO-
4eT, ¥ 9TU IPENNOYTeHNA HUKOIZA He MEHAITCS;
OH BCeIZia IpecieflyeT COOCTBEHHbIE MHTEPECHI, He
VICTIBITBIBAs. HMKAKMX a/NbTPYMCTUYECKUX HOOYX-
JIeHNI; OH BCET/Jja PeaJibHO OLIEHMBAET CBOU CJIBL,
He HPOAB/IAA U3IMIIHE CAMOYBEPEHHOCTH, a TaK-

)Ke NPUHUMAeT TOJbKO pPallMOHA/IbHbIE peIleHMNs,
B3BEILVBAs IIPU STOM BBITOJIBI I U3JIEPIKKI KXKIOTO
IeVICTBUA, KaK Obl IPOM3BOAUT B yMe aHAIM3 «3a-
TPAaThbl — BHITOABI».

OueBupHO, IIOAM He BCeIza BeAyT cebs B COOT-
BETCTBUM C KOHUenuuen panyoHanbHocTu. IIpen-
IOYTEHMA YelOBeKa TAKKe He AB/IAITCA CTaOMIb-
HBIMM ¥ MOTYT MEHATbCA [jaXKe B 3aBUCUMOCTI OT
norozipl 1 HacTpoeHus. OFHAKO, KaK I0/IaralT 9KO-
HOMIICTBI, IIPEAIIOChIIKA O PAIMOHAIBHOCTY JjaeT
IpefiCTaB/IeH)e O CPEIHEeCTaTUCTUYECKOM Ye/lOBeKe
¥l TIO3BO/IAET Ha ee OCHOBE JIe/IaTh IIPOTHO3BI O II0-
BeJIeHNN JIIOfiell B OTBET Ha VIcceyeMble (paKTOpBI.
Taxyum 06pasoM, IPeANOChlIKA O PaLMOHATBHOCTI
BBICTYIIA€T YIIPOLIEHNEM Je/ICTBUTEIbHOCTH, KOTO-
poe IO3BOJIAET pelaTh UCCIe0BATe/IbCKIE 3a/Ia4L.

B Mupe 5KOHOMHUCTOB HENCTBUA WHIVBUIOB
OKa3bIBAlOT B/IVIAHVE HA TPETbMX JINL], T.e. CO3HAI0T
BHelIHMe 3(QQeKTbl, WM BHEIIHME IOCTeCTBUS
(«when people act, they often create externalities»)
[Posner, Sykes 2012:13]. Onu MOryT OBITH KaK IO-
JIO)KUTENbHBIMM, TaK U OTpuuaTenbHbiMu. [TosHep
n Caiikc numyT: «IlomoxurenbHble BHEIIHUE IIO-
CTIeICTBMA MIMEIOT MeCTO, KOIZIa Ye/0BEeK COBEpIIa-
eT JesHNe, KOTOpoe 6/1aropyATHO CKa3bIBAaeTCsA Ha
TpeThUX /MLax» («positive externalities arise when
a person engages in an action that benefits others»),
B TO BpeMf KaK OTPMIATeTbHbIE IOCIEACTBUA BO
BHE BO3HUKAIOT TOIJQ, KOTAA JiesHMe HPUYMHAET
BpeJ TpeTbuM Jmiam» («negative externalities arise
when a person engages in an action that is privately
beneficial but that harms others») [Posner, Sykes
2012:13-14]. ITIpumepoM nepBbIX ABIAETCS IOKYIIKA
97IEKTPOMOON/IA (B pesy/bTaTe CHYDKEHMs YPOBHS
3arpsA3HEHVsA OKPY’KaIolllell CPefibl BBIMIPBIBAIOT BCE
xurenu). [Ipumep oTpuLiaTeNIbHBIX ITOC/IENCTBIIL BO
BHE — KypeHHe. BblpaxkeHNe «MHTepHAIN3UPOBATH
(internalize) orpuiaTenbHble MOCIEACTBIUSA» UMeEET
pasHble 3HAYEHVA B IIpaBe U SKOHOMUKe. [I1 9Ko-
HOMIJICTOB VIHTEPHA/IM3AIMA VIMEET MeCTO, CKaXKeM,
KOT7Ia Ha 3aBOJI, COPACBIBAIOLINIT OTXO/bI IIPOU3BOJ-
CTBa B PEKY, BO3/IaraeTcs 00A3aHHOCTDb IIO yIIIaTe
mrpada unu Hajora. TakuM o6pas3oM, mpepnonara-
eTCsl, YTO 9Ta JAEHEeXHas CyMMa, BO-IIEPBBIX, 9KBI-
BaJIeHTHA OO/IaJlaHMIO IIPAaBOM Ha 3arpsA3HEHue u,
BO-BTOPBIX, KOMIIEHCHPYeT BO3HMKILNIA yiepo.

B MeXrocymapcTBeHHON cucTeMe JeNCTBUA OT-
JIeIbHBIX TOCYAApCTB TaKXKe OKA3bIBAIOT BIIMAHME
Ha JIPYTUX CyOBEKTOB, B TOM YVIC/Ie OTPULATE/IbHOE.
Tak xakum >xe 06pasoM co3aaTb OOJbIIE MONTOXKN-

° OpwviHuoBa M.W. SkoHomuka npasa: YuebHoe nocobue 051 6akanaspuama u mazucmpamypel. 2-e n3g. M.: lOpant. 2019.
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TE/IbHBIX BHELIHUX IIOC/IEACTBUIT U 3deKTrBHEe
CrIaguTh oTpunatenbHble? OTBET Ha 9TOT BOIPOC
MoXeT 6bITh Halimed B DKAMIIL. Ho mig Havama
HeoOXOAMMO aJaNTHpOBaTh KaTerOpWa/lbHBIN all-
mapat u Metofonornio JKAII K ypoBHIO MeXTocy-
IapCTBEHHBIX OTHOLIeHN 1. C 3TOII 1Ie/IbI0 BbIAENNM
6asoBble npexnocsuiky KAMIT:

1. OrHomeHMsA MEXJLy TOCYAapCTBaMM pac-
CMATPMBAIOTCA 0 AHAJIOTUM C YaCTHOIIPABOBBIMMU
OTHOIIECHUAMIL.

OTOT Te3uc 0OYC/IOBIEH TeM, YTO METOJO/IOINA
IKAII, KOTOpBII1 ABNAETCA TEOPETUYECKO OCHOBOI
9kAMII, nocrpoeHa Ha u3ydeHUM nosefeHus Qu-
3MYECKUX ¥ IOPUANYECKUX JINL Ha S3KOHOMIYECKIX
poiakax. CooTBeTcTBeHHO, B OKAMII npumMenser-
s HeKas aHAJIOTUA MEXy OTHOLICHVAMY 4aCTHBIX
JIVL] ¥ B3aVIMOJIEICTBIEM rocyfapcTB. Kak ormedaer
P. Tlosnep, «rocygapcTsa B CBOMX OTHOIIEHMAX APYT
C APYroM, KOMMEpYeCKNUX, WINM HEKOMMEpPYEeCKIX,
VIV JJaXKe BPOKIeOHBIX, BeAyT ce0s1 og00HO MHAN-
BUJaM B X KOMMePYeCKVX OTHOLIeHUAX» [Posner
2002:321-322]. PaccMoTpuM, Ha 4eM OCHOBAHO JjaH-
HOE YTBEP>K/IeHMe.

MexrocygapcTBeHHas — CUCTeMa  BBICTYIAeT
apeHoil, Ha KOTOpOJ WHAMBUJyalbHble aKTOPbI
(rocymapcTBa) M IpyIIbl aKTOpoB (0ObefuHeHU
TOCYHapCTB) B3aMMOJEICTBYIOT APYI C APYrOM I
BCTYIIAIOT B TpaHcakuum (transactions), KOTOpble
BBICTYIIAIOT aHA/IOTIEI «CIeTIOK» B YaCTHOIPABOBBIX
oTHoueHuAX. B repmunonorny OKAMII MexxnyHa-
POZHas CUCTEMA — 3TO «PBIHOK», Ha KOTOPOM BBIIIIe-
YIOMAHYTBIE TPAHCAKIMY IO OIPefie/IeHHBIM IIpa-
BIJIaM COBepLIAOTCA. UTO JKe CTAHOBUTCA IpefMe-
TOM 06MeHa nm mpopaxxu? Kak crpasenmnBo oT™me-
gaeT J[)x. TpauTMaH, «aKTUBBI, KOTOPbIE IPONAIOTCA
Ha MEeXIYHapOJHOM «PBIHKE» — 3TO HE TOBaphl MIIN
YCIIYTH per se, @ aKTUBBI CIIeIIIIHbIE /I TOCYAap-
CTBa: KOMIIOHEHTBI B/IACTY VTN I0PUCAUKLMN» («the
assets traded in this international «market» are not
goods or services per se, but assets peculiar to states:
components of power, or jurisdiction») [Trachtman
2008:10]. IOpucaukuys 3mech Kak cyrybo opuun-
YeCKMII TePMMH IIOHVMMAETCA B CMBICIE «3aKOHO-
JlaTe/bHO, MCIIOTHUTE/IBHON 1 CYAeOHOI BIacTu»
(«jurisdiction to prescribe, jurisdiction to adjudicate,
and jurisdiction to enforce»), xoTopoil HajeneHo
cyBepeHHoe rocymapctBo [Trachtman 2008:10]. B
PYCCKOM IOPUIMYECKOM A3BIKE, KAK OTMEYEHO yde-
HBIMI, TEPMUH «IOPUCAUKIUA» VIMeeT He OffHO 3Ha-
yenne [Boerkanuy, 3unvenko 2018:9-10].

[IpuBeneM 6a30ByI0 MOJie/Ib: TOCYAAPCTBA (AKTO-
PBI) COBEPIIAIOT CAENKY HA «PbIHKE» MEXIYHAPOJ-
HBIX OTHOLIEHMII, YCTYIas, mpuobperas unm obme-
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HIBas 4aCTh CyBEepPeHHOI ropucaukuumu. Hanpumep,
IpM 3aKTIOYEHUM JIOTOBOPA O COKPAICHUY WK
JVKBUJIALIMY BOOPY>KEHMII (3aK/TIOYEHNM CHENKY B
tepmyHonorun IKAMII) rocymapcTBo obmeHmBa-
eT 4acTb CBOEJI I0PUCAVKLVM Ha 0b/nafjaHye TaKuM
opyXueM B 0OMeH Ha KOHKpeTHble (1M Hoppas-
yMeBaeMble) Ormara (Hampyumep, yMeHbIIeHe Bepo-
ATHOCTY BOEHHDIX JIEJICTBUI, CHVYDKEHIE HAIIPSDKEH-
HOCTJ B OTHOILIEHMAX JOTOBAaPVBAIOLIMXCSA CTOPOH).

Takum o06pasom, rocymapcrBa JHeiiCTBYIOT Ha
«PBbIHKE» MEX/[YHAPOJHBIX OTHOLIEHWIl, KaK MJH-
IVIBUJIBI, MaKCHMM3UPYHOLIME COOTBETCTBME COO-
CTBEHHBIM IIPEJIIOYTEHNAM, U IPY STOM OTKa3bIBa-
I0TCS OT MEXAYHAPOJZHO-IIPAaBOBOI aBTOHOMHOCTIL.
P. TTosuep cnenyrommm o6pazoM 06001y yKas3aH-
HbIe U HEKOTOPBIE JOMOIHUTEIbHbIE PEIOCHUIKI:
(1) rocymapcTBa OTIMYAKIOTCA APYT OT ApYyra Tak
e, KaK MHJVBUABL (2) Hmporpecc B MOJieNMpoBa-
HMJ B3aMMOJENCTBUA GUPM, IIPU KOTOPOM (PYPMBI
paccMaTpMBAIOTCA KaK MHAVMBUIbI, MOXET OBITh C-
HO/Ib30BaH IPY MCCIE[OBAHNM B3aNMOJIEICTBUA TO-
CyHapcTB; (3) rocygapcTBa CBS3aHBI IPYT C APYTOM 1
KaK KOHKYPEHTBI, ! KaK IIOKYIaTe/u C IPOjaBLiaMu,
T.e. KaK JIOTOBapVBAIOLINECS CTOPOHBI; TaKye ABY-
CTOPOHHNE OTHOLIEHMS TAKXKe MPYUCYLIM VHIVBU-
faM u pupmam; (4) MccreoBaHMe MCIONb30BAHNS
CIIBI B ME@XKJYHAPOIHBIX OTHOLIEHMAX BO3MOXHO
Ormarogapsi OOIIVPHOI JIMTEPAType 10 SKOHOMMUKe
«IPeCTYIUICHNS M HaKa3aHWUs», U, (5) XOTSA MEXAY-
HapOJiHbIe OTHOLIEHV He MMEIOT MOIIHOTO HaJlHa-
IMIOHA/IbHOTO MHCTUTYTA, OHY He CIMIIKOM OT/INYa-
I0TCS OT OTHOLICHWIT MHAVBUOB 1 GYPM B paMKax
TOCYapCTBa, TAK KaK Jja)ke B YACTHOIPABOBBIX OT-
HOIIEHVAX OO/IbIIAs YacTh MeXaHN3Ma IPUBeleHNA
COIJIAIIEHNII B VICIIOMHEHNE JeLieHTpalu30BaHa, a
JIOTOBOPBI COOMIONAIOTCA I TOAMIePXKAHNA peIry-
tanuu [Posner 2002:321-322].

2. C TOYKM 3peHMA METOLONIOTMY U B 3aBUCH-
MOCTH OT IIeJIeil MCCIefOBAHNA CYOBEKT MEXKIyHa-
POIHOrO IpaBa MOXKET pacCMaTpPyUBATbCA KaK YHHU-
TapHBII, KOPIIOPATUBHBIN VIV KOJUIEKTYBHBIL.

Ecu B 0CHOBY IOTIOXXNUTD HPEAIIOCBIIKY 00 YHU-
TapHOCTU CyO'beKTa, HAIlpUMep rOCYAapCTBa, TO OH
OymeT paccMaTpuBaTbCA KaK eAMHOE Le/oe C 3a/jaH-
HBIM HabOOpOM IIPefIIOYTeHN I, KOTOpble abCOMIOT-
HO crabunpHbl [ocymapcTBo Kak Obl ymomo6iser-
cA VHAVMBUJY, TaK KaK VHAVBUJ — 3TO YHUTApHBII
CyOBEKT, OH II0 OIIpefieNIeHINI0 He MOXKeT OBITh KOJI-
JIEKTVBHBIM WM KOPIIOPAaTUMBHBIM. (YmopobmeHne
VHVBUZLY HM B KOEM CIy4ae He TOBOPUT O IIpHU-
3HaHMM VHAVBUZA CYOBEKTOM MEXYHApOJHOTO
npasa.) ViccnenoBarenb He IOIpyXaeTcs B OIpefe-
JIeHNe TIPeJIOYTEHNI U LeJieil OTHENbHbIX TNEPOB
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rOCYflapCTBa, HMOMUTUYECKUX SMUT WM BIUATEINb-
HBIX HEeIPaBUTEIbCTBEHHDbIX OpraHusauuii. JlanHas
IPEeAIOChIIKA IIPUHMMAETCA HAaMEPEHHO, TaK Kak
MCCTIEflOBaHMe IIPEAIIOYTEHNI OTHEIbHBIX JIMYHO-
CTell ¥ TPYIII 3aTPyHAET aHa/IU3 B CUJTY TOTO, YTO B
roCyflapCTBe IIPMHATYE PellleHNiT He ABJAeTCA Ipe-
POraTMBOI OJHOTO YelI0BEKa.

B oTedyecTBEeHHON [JOKTPMHE TOCYHApPCTBO Tpa-
AMIMOHHO PacCMaTpPMBAETCA KaK ef[HOE 11e/I0e, T.€.
KaK «yHUTapHBII akTOp» B TepMMHOIorny OKAMIL
OHO B 3TOJ1 >Ke PO/IY BBICTYIIAET U B cepe MexX/y-
HapOJJHO-IIPaBOBONl oTBeTCTBeHHOCTN'". OpHaKo,
eC/lM pasnuMumA B HO3ULMAX OTHEIbHBIX TPYINI U
7upepoB GyHAMEHTA/IbHbI M BIVAIOT Ha KOHEYHBIIT
BBIOOP, TO I1€/1eCO0OPa3HO pacCMaTpPUBATh CyObEKT
KaK KOJIEKTUBHBIN U (M/1M1) KOPIOPATUBHBIIL.

KoproparyBHbIMM aKTOpaMy UMEHYIOTCA Cy0'b-
eKTbl, OO/Iajalye CyIeCTBEHHON He3aBUCHMO-
CTDIO 110 OTHOLIEHNIO K KOHEUHBIM BbITOf|OIIONyYa-
Te/lAM. ABTOHOMM: BOJIY KOPIIOPATMBHBIX aKTOPOB
HO3BOJIAET UM CAMOCTOATETbHO POPMUPOBATD LIe/IN
CBO€Il JIeATEeNbHOCT ¥ OCYLecTBIATh mX. Ilpen-
CTaBUM JIeMOKpaTHYeCKOe TOCYapCTBO, B KOTOPOM
U30MpaTeN ABIATCA KOHEYHBIMY BBIOJOIOTYYa-
TenAMU. [IoMNTUKM caMOCTOATE/IbHO OIPEieNAT U
OCYILIECTBJIAIOT Lie/N CBOel flesiTenbHoCT. OTHeNb-
HO B3ATbIiT 136UpaTe/b He MOXKET MOBIMATD HA I10-
JIUTUKY TOCYAAPCTBA, OHAKO B 00BEANHEHNUN C IPY-
TUMM MMeeT TaKyl BO3MOXKHOCTb. OCHOBa TaKoil
aHaJIOIMM — KOPIIOpaTUBHbIE I0pUMYECKIe TN,

KonnekTuBHbIe aKTOPBI BBIPAXKAIOT BOMII0 CBOMX
KOHEYHbIX BbITOIIONYy4aTenell. B JaHHOM cyyae HeT
TaKOJI INMPOKOJ aBTOHOMMUM, KaK Y KOPIIOPATUMBHBIX
akropoB. Hampumep, uenecoobpasHo paccmarpu-
BaTb EADC B KauecTBe KO/UIEKTMBHOTO aKTOPa, TaK
KaK KOHEYHble BBITOJONOTy4aTeny (rocysapcTna —
yaactHuKy EADC) 0KkaspIBalOT HEMOCpPeACTBEHHOE
B/IMsIHME Ha peleHns oobenuHenns' . B saBucnumo-
CTU OT BHYTPEHHEN CTPYKTYPbl KOPIOPATMBHBIMU
WIN KOJUIEKTUBHBIMM aKTOPAaMM MOTYT BBICTYIATh
rOCyZlapCTBa 1 MeXK/lyHapOJIHble OPraHM3aLI M.

3. B orHoueHnu cy6bekTa MeXXIYHApPOJHOTO
IpaBa MUCIO/Nb3YeTCA MpPe3yMIILMsA pPalOHa/IbHO-
CTH.

Kak 6bIIO CKasaHO BbIlle, SKOHOMMUCTBI pac-
CMaTpMBAIOT Ye/TOBEKa B KadecTBe PallOHAIbHOIO

cyobexTa. B 9kAMII panyoHanbHOCTD HPUIICHI-
BaeTCA CyObeKTaM MEX/[YHapOJHOrO IpaBa. Tak, B
OTHOILIEHNY TOCYAAPCTBA BBIABUTACTCA CIeRYIOIas
IPEANOCBUIKA: «TOCYAApCTBA AENCTBYIOT KaK pa-
IMOHA/IbHBle MaKCYMM3aTOPhl HEKOTOPOro Habopa
IPEAIIOYTEHNII B OTHOIICHMV pe3y/lIbTaToOB B3al-
MOJIEICTBUA C APYIMMMU TOCyfapcTBaMm» («states
behave as if they are rational maximizers over some
set of preferences regarding the outcomes of their
interaction») [Sykes 2004:7]. VIubiMu croBamm, pa-
IMIOHA/IbHOE TOCYAApCTBO VIMeeT CBOJ Habop cTa-
OVJIbHBIX IPEAIIOYTEHNIT, COOTBETCTBIE KOTOPBIM
OHO MaKCHMU3MPYeT; IPEANOYTeHNsA IOCYAapCcTBa
OCHOBAHBI Ha OL|eHKe er0 COOCTBEHHOTO O/IaroIony-
4y15l; OHO IIPUHMMAET TO/IBKO PAllMOHA/IbHBIE pelle-
HIA, ICXOfIA U3 KOHLIETIIMY PaliIOHaIbHOCTH, TIPU-
HATOJI 32 OCHOBY HACTOSIIErO MICC/IeOBAHNA.
CToUT OTMETHUTD, YTO TEOPMs PALMOHAIBHOTO
BBIOOPA — OCHOBHAs, HO He €AMHCTBEHHAs METOJ[0-
norndeckas ocHopa IKAMII. C 2014 r. mocreneHHo
pasBMBAaeTCA HAIpaB/IeHUE IOBEIEHYECKOIo aHa-
nm3a MeXjyHapopHoro npasa (mamee — ITAMII).
B ocuosy ITAMII nonoxeHo fonyleHue o TOM, YTO
CyObeKT MeXIyHapOJHOrO IIpaBa He BCeIZa BefeT
cebs1 paumonanpHo. KorHmurtuBHBIE CHOCOOHOCTM
HONMTNYECKUX JINJIEPOB TOCYAAPCTBA HeVJeaTbHbI
M HeOeCKOHEYHBI, II03TOMY OHM CKJIOHHBI COBEp-
IIaTh KOTHUTVBHBIe ommoOku (cognitive biases)'?,
KOTOpbIE CKa3bIBAIOTCA HA NOBEICHNUNU TOCY/APCTB
B peLIeHN) MeXYHapOZHO-IIPAaBOBBIX BOIPOCOB.
Hanpumep, mpy uccnefoBaHUM MeXAYHAPOIHBIX
VHBECTULIMOHHBIX JIOTOBOPOB OBUI C/ie/IaH BBIBOJ
0 TOM, YTO COIJIaCHe TOCYJApCTBa Ha 00sA3aTeNb-
HOCTb TaKVX COIVIAIIEHMI, COflep)KallMX IOIOXKe-
HJMA O paspelleHNM CIOPOB MEXJYy MHBECTOPOM
¥ TpPUHVMAIOMVM VHBECTULMM TOCYHapCTBOM,
0ODBACHACTCA TeM, YTO IOCTIefHee HEe[OOLeHNBAeT
BEPOATHOCTb BO3HMKHOBEHMA TAaKUX CIIOPOB, T.e.
uMeeT MeCTo ommbka cBepxonTumusMa (excess of
optimism) [Poulsen, Aisbett 2013:273-313]. Ilens
ITAMII 3axmro4aeTcsa He B ONPOBEP>KEHNM TeOPUN
paLMOHAIBHOTO BBIOOPA, @ B «MCIOIb30BAHMY [1O-
CTYDKEHUIT TIOBEJieHYeCKOTO aHaIm3a Ay CO3[aHNA
HOBBIX TEOPUII MeXXIYHaPOLHOTO IIpaBa ¥ IIpoBefe-
HIA SMIIVPUYECKNX MCCIeOBAHNMIT, BKII0Yas 1abo-
patopable» [van Aaken, Broude 2016:269].

10 1.5. NleBuH nucan: «flocyaapcTBO BbICTYNaeT B MeXAYHapOAHO-NPaBOBOM OTHOLLEHUN KaK efjuHOe Lienoe. Tak OHO BbICTY-
naet n B cdepe MeXxayHapoLHO-NPaBOBOWN OTBETCTBEHHOCTWY [JleBUH 1966:12].

" CornacHo cT. 13 [loroBopa o EBpa3uninckom 3KOHOMUYECKOM COto3e «peLleHrs 1 pacnopa)eHuns Boicliero coBeta npuHm-
MatoTcA KoHceHcycom». Cm.: [loroBop o EBpa3suinckom 3KOHOMMYECKOM coto3e (noanucaH B . ActaHe 29 maa 2014 r.). —

Cnpasoy4Has npasosas cucmema «KoHcynemaHml1aoc».

12 I'Ionpo6Hee O CoAepKaHUN KOrHUTUBHDbIX OLMOOK, BbIABEHHbIX B X0f€e SKCNepPUMeHTalJIbHbIX nccnenoBaHmim NCMxono-

ros, cm.: [Kapanetos 2016:70-87; KaHemaH 2019].
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4.  JinA npuMeHeHNsA S5KOHOMIYECKOTO aHa/lu-
3a K VICC/IEIOBAHMIO MEK/[YHAPOJHOTO ITPaBa BayKHO
YCBOWTD COfiepyKaHMe SKOHOMIYECKIX KaTeTrOpMIiL.

Kareropus «MHCTUTYT» B 9KOHOMUYECKOM aHa-
Nu3e MMeeT CBOe COOCTBEHHOe 3Ha4yeHue, OT/INY-
HOe OT TeOpU IIpaBa B IIEJIOM ¥ MEX[YHApOJHOTO
IpaBa B 4YacTHOCTH. Tak, MeX[yHapOZHO-IIPaBO-
BOVI VIHCTUTYT HpeACTaB/IsieT CoOOIl IPYNITy HOPM
MEX/JYHApOJHOTO IIpaBa, PerylMpyoIuX OIpefe-
JIEHHYI0 00/1aCTb OTHOIIEHWIT, HO He 00/IafatoIux
CBOJICTBAaMM OTPAC/IM MEX[YHapOJHOro Ipasa'’.
B sKOHOMMYECKOM aHalu3e VHCTUTYT IOHMMA-
ercsa B 6ojee MIMPOKOM 3HAaueHMN. ITO He TONBKO
HOPMBI (MEXIYHApPOJHOrO) IpaBa, HO M MEXy-
HapOfiHble OpraHU3ALVIM, MEXAYHAPOIHBIE CYABI 1
apOMUTpaXxi, a TAK>Ke MHbIE OPraHM3aL[IOHHbIE I He-
OpraHU3aLYIOHHbIE CTPYKTYPbI (HalpuMep, MeXAy-
HapopHble KOH(epeHI1N), KOTOpble BT Ha HO-
BefleHIe CYOBEKTOB MeXAYHAPOITHOTO IIpaBa yepe3
CTUMYIMpPOBaHNe, Ciep)KuBaHye u 3anper. CMbICT
B BBIJIC/ICHNN Y VICCTIElOBAaHNY VIHCTUTYTOB COCTO-
UT B TOM, 9TOOBI 00/1eYb MeX/[YHapPOIHO-TIPaBOBbIE
006s13aTeNbCcTBa B HYXXHYI0 opMy: czenath BbIOOD
MeX/y MeX/YHapOIHBIM JOTOBOPOM MY HOPMaMI
«MATKOTO IIPaBa», a TAKXKe CKOHCTPYMpPOBATh HAN-
6omee 9¢(eKTUBHBII CIIOCOO MCTIONMHEHNS MeX/Y-
HapOJIHO-IIPaBOBBIX 00sA3aTenbcTB. Hampumep, B
HEKOTOPBIX C/Iy4YasAx peryTalysA TOCyfapcTBa Ciy-
KUT MHCTUTYTOM, KOTOPBIII MOXKET 00ecrednThb co-
OrofieHNe HOPM MeX/YHapOJZHOTO IIpaBa ropasfio
addexTrBHEE, YeM IpUMeHeHNe OTBETHBIX Mep.
Kak otmeuaer 3. ['yamaH, «xoporuas pernyranus 06-
lafiaeT LIEHHOCTDIO, TaK KaK IpujaeT obelaHnaM
(promises) [foroBopeHHOCTsM]| rocymapcTB 6o0b-
Iyl CcTereHb joBepusi» [Guzman 2008:33], yro
obyeryaeT pasBuUTHE COTPYLHMYECTBA B OYAyLIeM.
Vcxonst 13 6ecrioKoyicTBa O CBOENl permyTaumu 1
Hpecienyss COOCTBEHHbIE MHTEPECHI, TOCYAAPCTBO
MOXeT 6o/iee OTBETCTBEHHO OTHOCUTBCS K VICIION-
HEHUI0 0053aTe/IbCTB B OOIACTM 3aIVTHI IIPaB de-
JIOBEKA, YTO MO3BO/INUT YBEINYUTD YNC/IEHHOCTD Ha-
CeJIeHN 3a CYeT IPUTOKA MUTPAHTOB, JI/I KOTOPBIX
pernyTaiys rocyapcTBa CTaHeT OfHUM U3 CTUMY-
JIOB JI1 CMEHBI MeCTa KUTE/IbCTBA.

B cBssu ¢ 0co60it aKTyanbHOCTBIO IPOOIEMBI
obecriedyeHNs [OCTyIAa K IPMPOJHBIM pecypcam,
HaIIpuMep K «00IjeMy Hacaefyio deioBedecTBar»'?,

C/IeflyeT PacKphITh TAKXKe TaKyl0 SKOHOMMYECKYIO
KaTeropyuio, Kak «obmue pecypcbl» (common
resources). Kak skoHoMI4yeckas kareropus «obuue
pecypcbl» XapaKTepu3yITCS [BYMs IpU3HAKaM:
(1) MCKIIOYUTENbHOCTBIO, T.e. HEBO3MOXXHOCTBIO
BOCIIPEIIATCTBOBATD MH/VBIU/AM UCIIONb30BaTh He-
Koe 6maro, u (2) comepHNYECTBOM, KOTOpOe O3HA-
4aeT, 4TO MCIO/Nb30BaHMe 6/1ara OHMM Ye/I0BEKOM
HPMBOAUT K TOMY, YTO BO3MO>KHOCTb €TI0 IoTpedie-
HYs ipyruM yMeHbluaercs®. [Ipumepamn «o6mmx
pecypcoB» BBICTYIAIOT ITAcTOMILE, HAXOAs1Ieecs B
OTKPBITOM JOCTYIIe; ppIOHBIE 3amachl pekn. Heorpa-
HIYEHHBIIT TOCTYII K pecypCy IPUBOLUT K €To MC-
TOLIEHNIO, TaK KaK HU OfVH CYOBEKT MOIb30BAHMA
He 3aMHTepPeCOBaH B €r0 COXPaHEeHMM (MHAMBYIDI
JIEVICTBYIOT 110 MPUHIUITY «eCTU He sI, TO KTO-TO
Ipyroii»). B TaKoit cuTyanym sSKOHOMIUCTBI TOBOPST
0 Tparefuyu OOIIENOCTYIHBIX pecypcoB (tragedy
of the commons)'®. B 9xAMII anamorom o6mux
pecypcoB sBsATCA InobanbHble Omara (global
commons) iy InobanbHble 001eCTBEHHbIE 6J1a-
ra (global public goods) [van Aaken 2018:68]. 3o,
Harpumep, ppda, foObIBaeMas B OTKPbITOM MOpE,
WIM TIpUPOAHbIe pecypchl JIyHBI M Apyrux He-
OecHbix Ten. IIpu HecoBeplIeHCTBe MeXYHApOJ-
HO-IIPaBOBOTO PETYIMPOBAHMA NOCTYNA K TAKUM
IPMPOJHBIM pecypcaM, OHM HOABEPTraloTCA yrpose
VICTOLIEHYIA.

Crenyrolas KaTeropys — 3T0 BHEILIHVE BO3JIeli-
CTBUA U UX IOCNENCTBMA. BsammopeiicTsue rocy-
IApCTB MOXKET OKa3bIBaTh BIMAHNE Ha [PYTHX aKTO-
pos. Hanpumep, «axoyorndeckoe 3aKkOHOHATENbCTBO
(mmy Ipo6enbl B TAKOM 3aKOHOJATEIbCTBE) OHOTO
TOCylapCTBa MOXKET OKa3aThb OTPULIATENbHOE WM
HOJIOXKUTEIbHOE BIMAHME (TIO/I0XKNUTE/TbHBIE M/ OT-
puULIaTe/TbHBIE BO3JIENICTBIA) Ha IPYTIe TOCYAAPCTBa
(«the environmental law (or deficiencies therein)
in one state may be associated with adverse or
beneficial effects (negative or positive externalities)
in other states») [Trachtman 2008:11]. Tak, sarpss-
HEeHJe TPAHCTPAaHNYHON PeKI OfHUM IOCYAapCTBOM
HOB/IeYeT BO3HMKHOBEHIE OTPULIATEe/IbHBIX OCIES -
CTBMII JJIA TOCYHapCTBa, PACIIONOKEHHOTO HIDKeE
o TedyeHuwo. [Ipyroit mpuMmep — TpaHCIpaHMYHOE
3arpsA3HeHNe BO3JyXa. JaKI0ueHNe MeXyHapof-
HO-IIPaBOBOTO JIOTOBOpPa 00 OXpaHe OKpy)Karollei
Cpefibl, HAIPOTHUB, CO3JAeT IIONOKUTENbHbIE IIO-

13 MexoyHapooHoe npago: YuebHuk. T. 1. Mo peg. A.H. BoinerkaHuHa. 3-e nsg. M.: lOpant. 2019. C. 25.
% CM. 0 NPaBOBOM peXxrMe MPUPOAHBIX PeCYPCOB, COCTABNALIMX «ObLlee Hac/ieane YenoBeyecTsay: [BoinerkaHuH 2001:

86-1571].

> MaHKbto H. [puHyunel skoHomukc: YdebHuk. Cr6.: Mutep Kom. 1999. C. 240.
16 Tpareansa o6LwefoCTyMHbIX PECYPCOB BO3HMKAET TOTAa, KOrha OTKPbITbIA JOCTYN K pecypcy BeAeT K ero ypesmepHomy

ncnonb3oBaHuio [Jlenuens 2017:72].
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CIefICTBUA [/I1 TOCYHAPCTB, He Y4aCTBYIOIIMX U HE
UCIIO/THAMIMX JOTOBOP.

OtpuiarenbHble BO3ECTBMA, €CIM OHU IIO-
POXXIAIOT BBICOKME M3JEPXKKU /I HOCTpajjaBliel
CTOPOHBI, TpeOyIOT «MHTepHa/mM3aumu». Ilop wus-
llep>KKaMM  TI0fipasyMeBaeTcsA «ljeHa», KOTOPYIO
HOTpeOyeTcst «3aIUIATUTb» I YCTPAHEHUS OT-
pUIIATENIbHBIX BO3JENCTBMI. B NpakTmke Kak Ha-
LYIOHA/IbHBIX, TaK ¥ MEXJYHapOJHBIX CY[OB IIpU
paspelieHUy Cropa o6 yCTpaHeHUM IIOCIeACTBUI
COBEpIIEHN Je/MKTa MOTHOe OpeMs OTBETCTBEH-
HOCTU HeCeT B IIOJAB/AIIIMX CIy4YadX CTOPOHA,
npuunHAwmas spen. Tak, B genre Haypy mporus
ABcrpanuu' MeXZy CHOPSIIVMU TOCYHAPCTBaMU
OBUIO 3aK/II0YEHO COIVIAIeHMe, COITIACHO KOTOPO-
My ABCTpanus IIpU3Ha/NA CBOK OTBETCTBEHHOCTD
3a 9KO/IOTMYecKnii yiiep6, npuunHenHslit Haypy, n
06s3a/1aCh BBIIIATUTh KOMIIEHCALINIO.

OKOHOMMYECKMIT aHA/IN3 MIpeJIaraeT B3I/IAHYTh
Ha MeXJlyHapOJIHO-TIIPaBOBYI0 OTBETCTBEHHOCTDb C
fpyroit croponbl. OcHoBomoarawuei paboToit
31ech ABMIAch cTaThs P. Koysa, B koTopoit oH mpep-
IPUHAI IOIBITKY I0Ka3aTh, YTO 3Ta TPAAUIIMOHHA
CXeMa IepeNoXKeHUs OTBETCTBEHHOCTM He Bcerzia
addextuHa [Coase 1960]*. Kak muurer Koys, «ipn
PAcCMOTpEHMHU CUTYalLuM, B KOTOPOJ A HaHOCUT
yiep6 b, MbI 3ajjaeMcsi 0OIIeITPUHATHIM BOIIPOCOM:
KaK OrPaHNYnTb AesaTenbHOCTb A?» [Coase 1960:2].
OnHako, 1o cnoBaM Koysa, ato npobnema B3anmo-
005I3bIBAIOIET0 XapaKTepa, TaK Kak, obeperas OT
yiep6a b, MbI HaB/ekaeM yuiep6 Ha A. [l1aBHBII ke
BOIIPOC 33K/II0YAETCA B TOM, C/IEfyeT /1 IO3BONNUTD
A nanocutb yuiep6 b mmm paspemmts b HaHOCKTD
Bpen A, 4ToObI 130eXaTh 60JIee Cepbe3HOro ypoHa
[Coase 1960:2].

IIpn npyuMeHeHMM 3TOro Te3Mca K MeXJyHa-
POJHO-TIPABOBbIM OTHOIUEHMAM OH He TepseT
CBOE€IT aKTYya/IbHOCTH. JIOIyCTUM, YTO B TOCYIApPCTBE
A o4eHDb HU3KUE 3KONIOTMYecKMe cTaHaapTel. [Ipen-
HpUATHA TOCYAapcTBa A cOPachIBAIOT OIIACHbIE OT-
XOJIbl B PEKY, OTUETr0 CTpajjaeT Hace/eHye CTpaHbl b,
TaK KaK 3Ta peka TpaHcrpanmnyHas. [ocygapcrso b
pelraeT oOpaTUThCA B MEXIYHApPOJHbIE CyneOHbIe
OpraHbl ¢ Tpe6OBaHMEM BBIIUTATUTD KOMIICHCAIINIO,

5KBUBAJIEHTHYI0 HaHeCeHHOMY eMy yiep6y. Cyx
IPVMHMMAET pellleHNe B I0/nb3y rocyfapctsa b 6e3
TOMCKa Hanbosiee ONTYMAJIbHOTO peleHNs Ay 0be-
VX CTOPOH.

[Touemy aTo peleHMe He BCETZja OTBEYAET KO-
HOMIYECKOI1 JIOTMKe? 371eCb MOXKHO NPeATIONOKNUTh
HECKO/IbKO BAapMAHTOB pasBUTHs coObitmit. Ilep-
BBIIT: BBUJIY CYILIeCTBEHHOTO pa3Mepa KOMIIeHC ALl
rOCyapcTBO A OyZieT BBIHY)XIEHO HaJIOXKUTD IITpPa-
(bl MV YCTAHOBUTD Ype3MepHble HA/IOTV Ha Ipef-
HPUATHA, YTO MOXKET IIPUBECTU K UX 3aKPBITHIO, 2,
C/IeloBaTe/IbHO, K MOBBILIEHNI0 6e3paboTHUIIbI, 4TO,
B CBOIO OYepefib, MOXET CKa3aTbCs Ha YBETMYCHUN
IIOTOKa TPY/IOBBIX MUTPAHTOB B cTpaHy b. Bropoii
BapUAHT: pa3Mep IPUCYKAECHHOI KOMIIEHCALINI MO-
XeT OBITb HIDKe, 4eM pa3Mep IPUYMHEHHOTO Bpesa
(0coOeHHO ¢ y4eTOM pacxofioB Ha cypebHoe pa3omu-
parenbcTBo). TpeTuit BapuaHT: ecm Mocyie BbIHece-
HIA Cyle6HOTO pelleHNs TOCYAAPCTBO A YCTaHOBUT
HeadeKTUBHOE 3aKOHOHATENBCTBO, KOTOpPOE He
OygeT CTUMYIMpPOBAaTh COKpallleHMe 3arpsA3HeHNA
(HampuMep, pasmep Hajora i npepupuatus 6y-
fieT MOBBIIIATBCA C yBeMMYeHMeM oObeMa 3arpss-
HEHIS; BBUJY 9TOTO HEKOTOpbIe IPEeNIPUATIA MO-
TYT CYeCTb BBITOJHBIM IIPOIO/DKATh COPOCHI B PEKY,
BBIITAUVBasl IIOBBILIEHHBIN HA/IOT), TO Ipobrema
Oyayumx sarpsisHeHMit He OyzeT peureHa. Bce atn
HOC/IeCTBIUA CyfieOHOTO pellleHNsA TUIIOTeTHYecKue,
OfJHAKO IIO3BOJIAIOT IIOHATDb, YTO TPAaAMLMOHHOE
THepeoKeH1e OTBETCTBEHHOCT) Ha BUHOBHYIO CTO-
pOHY He Bcer/a BefleT K 9pPeKTUBHOMY pe3y/IbTary.
Bnipouem, ecu 6bI M3HAYAIBHO KaK CTOPOHBI B CBO-
VX TpeOOBAHUAX, TAK M CYJ IPM IPUHATUN pelle-
HJA IIPUMEHVIN S5KOHOMIYECKNIT aHa/Iu3, TO pelle-
HIe MOITIO OBl MMeTb MHOU pe3ynbrar. Hampumep,
aJIbTEPHATVBHBIM TpeOOBaHMEM MOITIO OBl CTaTb
IPUHYXJeHNe TOCYAapcTBa A IOCTPOUTH OYMCT-
HbIe COOPY)KEHMSA Ha CBOEJl TeppuTOpMu. A ecin
CTPOUTEIBCTBO TAKUX COOPYXKEHNUIT HA TEPPUTOPUN
crpanbl b gemesne, 4eM B rocyjapctse A (Hampu-
Mep, B CWIy HaIW4MA y CTpaHbl b coOTBeTCTBYyIO-
VX TEXHONOrM), TO0 9((EeKTUBHBIM pelleHeM
MOXET CTaTb IIPUHY>KJIeHNe rocyfapcta b Bosse-
CTY COOPY)KEHVS Ha CBOEII TEPPUTOPUIL.

7" Certain Phosphate Lands in Nauru (Nauru v. Australia). Preliminary Objections. - .C.J. Reports. 1992.

8 Koys unntoctpupyet 31oT Te3uc genom Crepaxec npotms Bpugkmena [Sturges v. Bridgman, 1 Ch. D. 852 (1879)]. Cynom
paccmaTpuBancs Crop Mexay KOHAUTEPOM 1 AOKTOpoM. KoHanTep Ben cBoW GM3HEC JomMa 1 UCMOMb30Ban ABe CTYMKM C
nectnkamu. [o3gHee No cocefiCTBY MOCENMICA AOKTOP, KOTOPbIV MOCEe BOCbMU NIET MPOXKMBaHWA PeLn yCTPOUTb Nprem-
HYIO MPAMO HaMPOTMB KyXHU KOHAMTEPa. PaHblue lWym KoHAMTepa He 6eCnoKom JOKTOPa, OfHAKO NOC/e OTKPbITUA CBOETO
KabumHeTa Wym CTan emMy MeLlaTb NPYHUMATb NauneHToB. [JokTop 06patunca B cyA, 4Tobbl NIPUHYAUTD KOHAWTEPA BO3AEpP-
KaTbCA OT NCMONIb30BaHWA CBOero o6opyaosaHua. Vick 6bin yrnosnetBopeH. C TOUKM 3peHnsi SKOHOMUYECKOTO aHanmn3a cy-
nebHoe pelueHne aBnaeTca HesPpPeKTUBHBIM, TaK Kak MOJTHOCTbIO NepeknaAblBaeT 3AePKKM Ha KOHAWTepPa, KOTopbI byaeT
BbIHY>KAeH NMPEeKpaTTb CBOIO AEATENbHOCTb 1 MoTepAeT Aoxoabl. ONTManbHbIM peLleHnem Mormo Obl CTaTb He MOJHOE, a
YaCTUYHOE OrpaHNYeHNe JEATENBHOCTM KOHAMTEPA C YUETOM pacyeTa CTOMMOCTM Yaca paboTbl AOKTOPa U KOHAMTEpPA.
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Takum o06pasom, yperymmpoBaHue MeX/yHa-
POIHO-IIPAaBOBBLIX CIIOPOB BBYJY LIMPOKOTO KpyTra
3aTparuBaeMbIX JIMI] He JO/DKHO OBITb MOCTPOEHO
Ha IIA0JIOHHBIX pelleHNAX. 3a/I0TOM MX YCIIEITHOTO
paspelleHys CIY>KUT OB/IaieHue a3aMy SKOHOMM-
YeCKOro aHa/lN3a MPefCTaBUTENAMM OOPOKpaTU-
YEeCKOTo allapara roCyAapcTBa M MHBIMY JIMIIAMY,
HETIOCPEICTBEHHO YYaCTBYOLIMMIU B IIOATOTOBKE
MaTepyanoB, 060CHOBBIBAOINX CyfeOHbBIE Tpe6o-
BaHIA, @ TAKXKE CYAbAMU Y COTPYAHMKAMY MEXY-
HapOJIHbIX CYAeOHBIX OPraHOB.

JlpyruM  pakTOpOM, INPEIATCTBYIOIVM Ype-
TYIMPOBaHUIO CIIOpPA C HAaMMEHBIIMMU 3aTpaTa-
MM, CTyXaT BBICOKVE TPAaHCAKIVOHHBIE VI3IEPXKKM
(transaction costs)". DTo M3gep>KKy, CBA3aHHbBIE C
BefleHIeM IIeperoBOpoB, IIOMCKOM MHpopMaiyy,
Yl VHbIE U3JEP>KKY, KOTOpbIe NIPsAMO He CBA3aHBI C
npousBofcTBoM™. B ciydae ¢ 3arpssHeHMeM Halu-
Yyle BBICOKMX TPAHCAKL[IOHHBIX M3JIEPXKEK MOXET
BOCIIPENIATCTBOBATh PA3pELICHNI0 KOHQIMKTA de-
pe3 AMIUIOMaTMyYecKye KaHambl 0e3 oOpaleHus B
CyfieOHBIe OpraHbl, PacCMOTpPEHME fiell B KOTOPBIX
BecbMa 3aTpaTHO. [loatoMy, ecm Obl TpaHCAKIMU-
OHHBIe M3JIEPXKKM OTCYTCTBOBA/N, T.e. PAaBHAMNCDH
HYJ/II0, TOCYHApCTBa CMOIMM Obl JIOTOBOPUTHCA O
Hanbonee apdexkTuBHOM peureHnn>' 6e3 obpaiie-
HMA B MEX[[YHApOJHbIE CyAeOHble OpPraHbl, OTHAKO
3TO CKOpee BO3MOXKHO B MJIea/IbHBIX YC/IOBUAX, YeM
B PEaJIbHOCTIL.

5. B Hauase 5KOHOMMYECKOrO aHamM3a Me-
TORO/IOTMYECKY IIPUHMMAETCS TUIIOTe3a, KOTOopasd
3aTeM IPOBEpPAETCA NP MOMOIIY MOJeNTMPOBAHMA
[Trachtman 2008:14]. Ilpu MogmempoBaHum uc-
HO/b3YITCA TaKye METORbI, KaK IeHOBas Teopus,
TeOpys TPAHCAKLVIOHHBIX M3Jlep)KeK, Teopus urp,
CTaTUCTUYECKUIT ¥ PErPECCUOHHBIN aHAIU3 U Jp.
OcTaHOBYMMCS Ha HEKOTOPBIX METOJAX NOfpOOHee.

IleHoBas TeopysA MCIONB3YyeTCA B OCHOBHOM
IpM aHalu3e «3aTPaTbl — BBITOfbI», T.e. TOCYHAp-
CTBa, IIpec/iefysa Lie/lb YIOBIETBOPUTb CBOM Hpef-
HOYTEHMsA, CTPEMATCA MAKCUMU3VPOBATD BBITObI 11
MUHMMUSVPOBATDH U3JEPKKN. [Ipu 5TOM BBITOABI 1
U3JEP>KKY HeoOA3aTeIbHO BBIPAKEHDI B ICHEKHOM
sKBUBaJIeHTe. [lOITyCcTUM, eC/u IpefIIoYTe e TOCy-

IApCTBA 3aK/IIOYAETCA B OCYIECTBICHUN I€HOLM A
CBOETO Hace/leHNsA, TO CHadama OyAyT OLieHEeHbI U3-
Iep)KKIM Ha OpY»Kie, MacIITabbl OTBETHON peaKLuy
HaceJIeH s, a TAaKKe Bpef, HAHOCVIMBII peryTalum
rOCy/lapCTBa Ha MeXJyHapopHoll apene. IIpu cy-
IeCTBOBAHMI MEXJ[yHApOJHO-IIPAaBOBOII HOPMBI,
3alpemialonlell TeHOUN, TaKkkKe OyAyT OLeHEeHbI
IVCKOHTHpOBaHHble mafiepkku (discounted costs)
3aK/IIOYEHMSA OTBETCTBEHHBIX 33 T€HOLVJ JIUI] OJ
crpaxy. Ilog NVICKOHTMPOBaHHBIMM W3JEP>KKaMM
3fleCb TIOHMMAeTCS BEPOATHOCTb OOHApy>KeHMA
HPeCTyIUIEHNA U HOC/Iefyolero Hakasaunsa. OcHo-
BBIBAsACh Ha MOJENM, IOCTPOEHHOI Ha OCHOBE Iie-
HOBOII TEOPYM, MOKHO BBIIBUHYTb TMIIOTE3Y O TOM,
qTO «mutatis mutandis opuaMIecKas HOpMa, KOTO-
pas TouHO OyzieT NPUHYAUTEIbHO MCIOMHEHA HpK
YC/IOBMY CYpPOBOIO HaKa3aHMsA, YMEHDIIUT BEPOAT-
HOCTh reHouypa» [Trachtman 2008:5]. IToatomy,
€C/M COBOKYIIHBIE VI3[EPXKKM MEHbIIe 110 pa3Mepy
(k mpuMepy, B pe3y/bTaTe 6e3HAKa3aHHOCTYU TAKOTO
JiesHNA), 4eM Io/Ty4aeMble BBITOABI, TO, IO JIOTHKE
IIx. TpaurMaHa, crefyeT OXMAATh, YTO TE€HOLVA
OCTaHeTCs IPMB/IEKATe/IbHBIM CPEiCTBOM pelleHA
BHY TPUIIOIUTIYECKIX BOIIPOCOB.

Teoprsa TpaHCaKIIOHHBIX M3fiepXKeK OOBIYHO
VICTIONB3YeTCA LA OLIHKM CJIOKHOCTY IIPOBEfIeHA
IIeperoBOPOB MEXJIy CTOPOHAMN, a TaKXKe ITOMCKa
a/IbTePHATVMBHBIX peLIeHWil /I yperylIupoBaHNA
npo6neMbl. B BbIlIepacCMOTPEeHHOM IIpyMepe O
TPAHCTPAaHNYHOM 3aTPASHEHUM PEKM OLeHUBACTCA
pasMep HPefCTOALINX TPAHCAKI[IOHHBIX M3[lepyKeK
Ha T1eperoBopbl. Ec/vt OHM Be/VKM, TO HO/KHBI ObITH
VICTIO/Ib30BAHbI a/IbTePHATUBHBIE CIIOCOOBI ypery/u-
pOBaHNA CIIOpa, HaIpuMep obpalleHne B MeXKIyHa-
ponHbIe CyzieOHbIe OpTaHbl.

Teopus urp npuMeHseTcs Ay MOUCKA PelLIeHit
npo6neM COTpyEHMYeCTBa rocypapcts. Hambomee
HOIY/IAPHON UIPOI ABJIAETCA JUIEMMA 3aK/I0YEH-
Horo. [IpyMeHNTeNbHO K MeX/IYHApOTHOMY IIpaBy
ee CyTb CBOAUTCA K CIIeAyIOLIeMY: KaXI0e rocyaap-
CTBO B IBYCTOPOHHMX OTHOIIEHNAX MOXET IIpefIo-
4eCTh HapYLINTh MEK/YHAPOJHO-TIPAaBOBYI0 HOPMY,
HO ec/ 00a roCyfapcTBa ee Hapyliar, TO HOCef-
CTBUA OYAyT XYAIIMMU i O0OMX, HEXemu IIpu

1 TpchaKLl,VIOHHbIe N30EPXHKKN — 3TO LleHTpaﬂbeIVl TEPMUH HeOI/IHCTI/ITyLlI/IOHaJ'IbHOVI SKOHOMUYECKON Teopun, KOTOprI7I
He cnefyeTt oToXAeCTB/IATb C TPaH3aKUMAMUK, Mo KOTOPbIMU NOAPa3ymMmeBaloTCA CAENIKM C UCMONIb30BaHEM 6aHKOBCKOro

cyeTa.

2 TpaHCaKLMOHHble N3LEPXKKM BKIIOUAIOT B NepByio ouepeab MHPOPMALIMOHHbIE N3AEPXKKM U N3LEPXKKN BeeHVs nepe-

roBopos (cm. noapo6Hee: [Dypy6oTH, PrxTtep 2005]).

21 3TOT BbIBOA OCHOBaH Ha Tak Ha3blBaeMoli Teopeme Koysa: «ecnn TpaHCaKLUOHHbIE N3AEPXKKN PaBHbI HYJO, HBIMU CJ10-
BaMVi, eC/I1 3aK/oYyaeTca loboe B3aMMOBbIFOAHOE ANA 3aHTEPECOBaHHbIX CTOPOH COrfalleHye, loboe NnepBOHaYanbHoe
onpepaeneHvie NpaB CO6CTBEHHOCTU NPUBOANT K 3bdeKTrBHOMY pesynbraty» [Opuaman 2017:70]. A B 1991 . P. Koy3 6bin
yaocTtoeH HobeneBckoli Npemun 3a OTKPbITUE U NMPOACHEHVE TOYHOTO CMbIC/IA TPAHCAKLMOHHbBIX U3LEPXKEK U NpaB co6-
CTBEHHOCTW B UHCTUTYLIMOHANIbHON CTPYKTYpe 1 GYHKLNOHNPOBAHNN SKOHOMMKMN.
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cobmoieHy HOpMBL. Kak crnpaBemmnBo oTMedaeT
Ix. TpaurmaH, mpobnema HeapPeKTUBHOTO Hapy-
IIeHVsI HOpM* B IAHHOM C/Ty4ae MOXKeT OBbITb Ipe-
Ofj0/IeHa IIyTeM IIOBTOPEHMA: €C/IV OJHO TOCYAap-
CTBO B IIEPBbIil pa3 HapyLIaeT HOPMY, TO IPYTOe MO-
KeT IPYMEHUTDb OTBETHbIE MepbI II03JHee, HO eC/IN
HapyIINTe/b HOHMMAET 3TO U 3a00TUTCSA 0 OyAyIMX
B3aJ/IMOOTHOLIEHVAX, TO MOXXET IIPUHATD pelleHMe
0 cobmrofienuy HOpMBI B nepBblil pas [Trachtman
2008:7]. Takxum 06paszom, TeHb Oyayiiero GopmMupy-
€T MOTVBBI /I COTPY/JHNYECTBA.

6. B pamkax OkAMII MexxyHapOo#HO-IIpaBo-
Bble HOPMbI PacCMaTPUBAIOTCA Yepe3 IPU3MY KO-
HOMIYECKOTo aHamu3a. PasbepeM aTo Ha mpumepe
MeX/JYHApOJHO-TIPAaBOBbIX HOPM, PEryINPYOLINX
BoeHHble peiictBudA. P. IlosHep Bbigenmn ciegyro-
1e 3KOHOMIYeCKe 4epThl Takux HopM [Posner
2002:324-325]. Bo-mepBbIX, OHM OOBIYHO COZiep-
KaTCs B MEKJIyHAapOJHbIX KOHBEHIIUAX, a HE B JIBY-
CTOPOHHUX corJameHuax. IIpuunHa aHanorMyHa
peryIMpoBaHNIO JOTOBOPOB U AEIMKTOB B HAIU-
OHa/IBHOM IIpaBe. [lOrOBOpBI HaeNAIT CyObekTa
IpaBaMy TOIBKO IO OTHOIIEHMUIO K IPYTOil CTOPOHE
JIOTOBOPa, @ IpaBa, BHITEKAMOLIMeE U3 IIPUIMHEHNA
Bpeza (e/IMKTOB), IEICTBYIOT B OTHOLIEHVUM BCEX,
TaK KaK HeBO3MOXKHO 3aK/IF0YaTh JOTOBOPBI C KaXK-
IBIM TIOTEHIVIA/IbHBIM HapyLINTeneM. AHAOTMYHO
IIBYCTOPOHHee COIJIAIleHNe O 3allpellleHN) BOeH-
HBIX JENCTBUII He 3aMUTUT TOCYJAPCTBO OT BCEX
HOTEHIMAIbHBIX arpeccopos. bormee Toro, Mexmy-
HapofiHasA KOHBEHIMA CHIDKAeT TPAHCAKIVIOHHbIE
V3JEP>KKY 110 CPAaBHEHMIO C Cepuell BYCTOPOHHUX
IOTOBOPOB. BO-BTOPBIX, MHOTOCTOPOHHME IIepero-
BOPBI JIOPOTOCTOSIINE, IIO3TOMY HEYAMBUTEIBHO,
YTO KOHBEHIMM O BOEHHBIX JEVCTBUAX 3aK/IIOva-
I0TCS IO OIHOMY IIpefIMeTY, HaIlpyMep II0 3aliuTe
BOGHHOIUICHHBIX MM TPKJAHCKOTO HAaCe/NeHMA.
B-TpeTbyx, B CBA3M C HEONpPEE/ICHHOCTBIO BOEH-
HBIX Je/ICTBUI1 KOHBEHIMY IIPElyCMaTPUBAOT CUM-
MeTpu4HoOe ycronHenne. Tak, y4acTHUK KOHBEHIIUN
He COIVIACUTCS BO3JEP)KaTcs OT IUIOXOro obparie-
HJMA C BOGHHOIUICHHBIMU B OOMEH Ha JICHEKHYIO
KOMIIEHCALIMIO JPYTOIl CTOPOHO, TAK KaK LIeHHOCTb
obeljaHus TepBOii CTOPOHBI OyfieT CIOXKHO BBI-
pasuTh B JICHEOKHOM SKBUBAJIEHTEe. B-ueTBepThIX,
KOHBEHIIMY TI0 OTPaHNMYEHNIO BOOPY>KEHMII MeHee
pacnpocTpaHeHbl, YeM pyTiie KOHBEHIVN, B CBA3K
CO CIO)KHOCTBI0 0OHapy>xenus. Hamporus, o6MaH B

5KOHOMMYECKIUX COITIALICHNAX OBICTPO OTKpBIBAET-
CA U IIPeceKaeTCs.

CronT OTMETUTD U [IPYTVie HeOYeBUIHbIE BBITO-
JIbI U U3JEP>KKY 3aK/TFOUeHM S KOHBEHLVIA, K IIpyMe-
Py, O 3alMTe BOEHHOIICHHbIX. Ha mepBblit B3IIAL,
xopolee obpalleHne ¢ BOCHHOIUICHHBIMY CO37aeT
TOJIbKO BBITOJBI /1A 00€MX CTOPOH BOOPY>KEHHOTO
KOH(QIMKTA, OJHAKO IIPUCYTCTBYIOT ¥ M3IEPHKKI.
KombaraHT, 3Hasg 0 XOpOLIeM COfiep)KaHUM BOEH-
HOIUIEHHBIX B TOCYHapCTBe-IIPOTUBHIKeE, He OyneT
CTONb OTYAHHO CPaXKaTbCs, IOMHA O BO3MOXKHO-
cTy cpatbes B IieH. CreoBare/bHO, XOpolIee Co-
iep)kaHue BOECHHOIUIEHHBIX CO3JaeT TOCYAApCTBY
HEOUYeBVHOE IPENMYIIeCTBO — OCIabieHne Ipo-
TUBHUKA BCIIECTBUE 3axBaTa OOJIbIIEro Kommde-
cTBa IUIeHHBbIX. [loaTOMy >kecTokoe obpaleHnue
C BOCHHOIUICHHBIMM He CO3[aeT KOHKYPEeHTHBIX
IPeNMYIIeCTB BOWOWNM rocygapcrsam. Otcioza
MOXXHO CfieflaTh BBIBOJ, 4TO JKeHeBckas KOHBEH-
s 06 obpaueHny ¢ BoeHHomIeHHbIMU (JKeHeBa,
12 aBrycra 1949 I.) KOCBEHHO YBEeNTNYMBAET BEPOST-
HOCTb BOJIHBI, yIipomias Habop 60iljoB. AHamorny-
HO fJiepHOE OpPY)XHMe CHep)KMBAaeT HAyajo BOIHBI
MEXZY SePHBIMU ep>KaBaMi, a ec/yt Obl ObIT 3a-
K/II0UEeH MeXIYHAapOIHbIIl JOTOBOP, IIOJTHOCTBIO 3a-
IpelALINII TaKOe OpYXKUe, BEPOATHOCTb BOVHBI
OBl yBeM4MIaCh.

[Ipy moMouy 5KOHOMMYECKOTO aHajM3a MOX-
HO TaK)XXe JCCIe0BaTh BOIPOCHI MEXAYHAPOITHO-
IPaBOBOTO PETyIMPOBAHNA JOCTYIIA K I1006a/IbHBIM
6maram. Jx. TpauTMaH npepiaraeT HayaTb aHAN3
C LIEHOBOJI TEOPUY 1 PaCCMOTPEThb BOIIPOC: KaK Cfie-
JaTh Jerpajanyio rmobanpHbIX Oar 6omee 3aTpar-
Ho11? [Trachtman 2008:7] DxoHOMNMKa TpaHCaKLyu-
OHHBIX V3JEpP)KeK M Teopus IpaB COOCTBEHHOCTM
IpeAIIoNaraeT, YTo ONHUM M3 CIIOCOOOB 3allMThI
I7106a/IbHBIX 671ar MOXKET CTaTh YCTaHOBJIEHME IIpa-
Ba cobcTBeHHOCTH. [lepenaBas onpeneieHHOMY TO-
CYHApCTBY IIPaBO COOCTBEHHOCTH (CYBEpPEHUTET) Ha
37IeMEHT ITI00AIbHBIX O71ar, CO3JAeTCsA CTUMYI I
COXpaHeHMs 9TUX OJ1ar, TakK Kak roCyAapcTBo OyzmeT
CaMOCTOATEIbHO HECTH BCe M3/IEPIKKI 110 €ro Cofiep-
YKaHMI0. ITO IMIIb OIUH U3 CIIOCOO0B YCTPaHEHN
po6/IeMBbl Tparefiuy 061IeZOCTYIIHON COOCTBEHHO-
ctu. He Bo Bcex cryyasx oH 9¢¢eKTuBeH, TaK Kak
TPaHCaKIL[VIOHHbIE U3[IeP)KKI PelleHA CIOPHBIX BO-
IPOCOB OOBIYHO 3aIpefie/IbHO BBICOKME (Hampumep,
ceif4ac CIOXKHO IPEACTaBUTh NPUHATHE peIleHNA

2 3¢ deKTNBHOE HapyLLEHNE HOPM — KOHLeNUus DKATT, KoTopas LMPOKO UCMONb3YeTCsA A4St aHanmn3a KOHTPAKTOB. K npume-
Py, UHAUBUL MOXET NPEeANoYecTb HapyLWINTb KOHTPAKT, 3anaT1B NpeayCMOTPEHHbIE Ha ClyYail HapyLIeHUs YObITKY, ecu,
1o ero oLUeHKe, NCMOJIHEHNE KOHTPaKTa NPUBEAET K HECEHUIO elle 6oMbluMX YObITKOB. MprMeHeHre AaHHOW KOHLENUMUM K
MeXAyHapOAHO-NPaBOBbIM 0653aTeNIbCTBaM CMOPHO, Tak Kak OHa NPOTBOPeUNT GyHAaMeHTalbHOMY NMPUHLMNY MeXAyHa-
pognHoro npa.a pacta sunt servanda (nogpo6Hee cm.: [Parisi, Pi 2016:103]).
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0 Iepefaue CyBepeHUTeTa Ha TEPPUTOPUI0 AHTap-
KTUKU KaKoMy-/m6o rocypmapctsy). OZHAKO Takoii
IpyMep B MCTOPUY eCTb — Hpy3HaHMe (Ilepenaya)
cyBepernrera Hopsermy Ha apxwmnenar Ilnmun-
6epren mo [orosopy o lllnun6eprexe 1920 r. Me-
Hee 3aTPaTHBIM BBIXOZIOM C TOYKM 3peHMsA pa3Mepa
TPAaHCaKLIOHHBIX U3[JeP)KeK MOXKET CTaTh CO3/JaHMe
MeX/JYHAPOJHOI OpTraHM3alMy C IIOTHOMOYMAMM
[0 YIpaBjIeHuIo I1006anbHbIM Oarom (Hampumep,
CO3JaHMe MEXIYHApOJHOrO OpraHa IO MOPCKOMY
JIHY, KOTOPBIII OT IMEHM BCEro YeJI0BeYeCTBa yIpaB-
71571 6BI OOIIMM HACTIETEM ).

9kAMII mpepiaraeT 0OPUCTY-MEXIYHAPOIHU-
KY, KaK TeOPETHKY, TaK ¥ IIPAKTUKY, HOBBII B3IJIAL
Ha COBPEMEHHbIE MEXIYHAapOIHbIe OTHOIIEHMA.
OKOHOMUYECKUIT TIOAXOJ ITI03BONAET MUCCIENOBATD
CTVMIMYJIBI TOCYZJAPCTB K YYaCTUIO B MEXAYHAPOITHO-
IPAaBOBBIX COITIALIEHNUAX, IIPOTHO3VPOBATb BEPOAT-
HOCTb 3aK/TIOYEHNA 11 VICTIONTHEHN S TaKMX JOTOBOPOB
VI OLICHUTDb HOPMBI C TOUKY 3PEHVI SKOHOMIYECKOI
apdextuBHocTH. Ilenp IKAMII npaxTmyueckas
U MOXeT OBITb BBIp@KeHa B OJHON (pase: cosza-
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PEAJINZALUMA MUHUMAIJIbHDLIX MNMPAB
BbIHYXAEHHbIX MUTPAHTOB B
CTPAHAX EBPOMNENCKOIrO COIO3A:
OMbIT UTAJIbAHCKOWU PECNYBJIUKWN
U KOPOJIEBCTBA UCIMAHUA

BBEIEHWE. Buitys#oeHHas muepauust A6/semcs
00HOUL U3 CONHHBIX 2n10banvHuix npobnem. Cyuse-
cmeyem 63auUMO3ABUCUMOCTL MeHOY Nnpobremoi
bexceryes u npobremoti npas uenosexd, NOCKONbKY
HAPYUeHUS Npae uenoéexa A6AAMCA 00HOU U3
OCHOBHBIX NPUYUH MACCOB020 UCX00A H00eli U3
cmpan npoucxoxnoenus. OuesuoHo makie, 4mo
eocyoapcmea, Komopovle npedocmasnsiom yoexu-
uie, UMerom ycrmou4usyr Npakmuxy yeareHus
00CMOUHCMEA U UEHHOCMU 4es106e4ecKOll TUUHO-
cmu. Buiyioennvie muzpanmol umetom npaea,
Komopble 00NHHYL COONI00AMbC HA 6CeX FMANAX
ucxooa. Peuv udem 06 ocHo8HbIX Npasax u c6060-
0ax, npoeo3enaueHHbIX 6 MeXOYHAPOOHVIX U pecii-
OHATIbHBIX 002060pAX NO NPABAM UHen06eKd, 6 nep-
8y10  ouepedv 0  3du4ume  4en06e4eck020
00CMOUHCMEa U 80CCMAHOBIEHUU MUHUMATLHBIX
npase nuY, NOKUHYBUUX CIPAHbL NPOUCXOHOEHUS.
B dannoil cmamve paccmampusaromcs npobnemol
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peanu3auuy MUHUMANIbHbIX NPAS 6bIHYHOEHHbIX
MUZPAHMO8, M.e. mex npas, KOmopovle 2apaHmupy-
10M BbIKUBAHUE U 00CIAMOUHDBLI YPOSEHD HUSHU.
Asmopamu nodpobHO uccnedyemcs HAYUOHATILHOE
3aKOHO0AMenvCmeo 6 ciepe BbIHYHOEHHOT MUpa-
YU maxKux esponetickux cmpan, kax Mimanus u Vc-
nanus. B wacmnocmu, 6 cmamve énepevie AHAIU3U-
pytomcs npoucuieouie 6 SMUX CMPaHax HeoasHue
3aKoHoOamenvHole USMeHeHUs 6 cepe npedocmas-
TIEHUST YOeHUU4A U UX NOCTIEOCBUS 0715 Peanu3auuu
npase bexceryes u uckamereti yoeruua.

MATEPUAIJIBI I METOIBI. /Jantoe uccnedosa-
Hue nposedeHo HA 0CHOBe aHAnU3a mekcma Bceob-
wieti Oexnapauuu npae yenoseka 1948 e., Mexoy-
HAPOOH020 NAKMA 00 IKOHOMUHECKUX, COUUATLHBIX
u KynvmypHoix npasax 1966 e., XKenesckoii KoH-
seHyuu o cmamyce 6excenyes 1951 2., Esponetickoii
KOHBEHUUU O 3aujume nNpas 4eno6exa U 0CHOBHbIX
60600 1950 2., Esponeiickoli coyuanvHoli xapmuu
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1961 2., Xapmuu Esponeiicko2o cot03a 06 0cHO8-
Hoix npasax 2000 2., cmanoapmos YBKE OOH no
npuemy uckamerneti yoexuuia, a makie Ha OCHO6e
yenybneHH020 aHANU3A HAUUOHATILHO20 3aKOH00A-
menvcmea Mmanuu u Vicnanuu 6 cepe 6viHy -
derHoti muepayuu. Memodonozuueckyr 0cHO8Y Uc-
C71e008AHUS  COCMABNAIM  KAK  00ujeHayuHvle
(ucmopuueckuii u cmamucmuyueckuii Memoool,
Memoovt 0000ULeHUS U CUCIEMHO020 AHANU3A, CU-
myamueHvlii Memoo), max u HacmHOHAY4Hble
(popmanvrHo-topuduueckuil U cpasHUmMenbHO-Npa-
808011 MemoObl, MemMoo0 MONAKOBAHUS HOPM Npasa)
MemoovlL UCCTIe008aHUS.

PE3YJIbTATbBI UCCIIEOOBAHMA. Ha ocHose
UCCTIE008AHUS  MeNOYHAPOOHO-NPABOBBIX AKIMOB,
e6poneticko20 U HAYUOHANILHO20 3AKOHO0Aresb-
cmea, cy0ebHol NpaKmuxu 2ocyoapcms, a maxie
0OKMPUHATILHBIX UCCTIE008AHULL YUeHbIX A6MOopa-
Mu popmynupyromcs 0606uleHUsT U 661800bl, CBA-
3aHHbLE C OCHOBHBIMU MEHOYHAPOOHO-NPABOBLIMU
npobremamu 3aKOHO0AMenbHO20 PeyTUpo6anHus u
peanusauuu MUHUMAIbHbIX NPAB BbIHYHOEHHBIX
MUZPAHMO8 6 MAKUX 20CY0APCeax — y4acmHu-
xax EC, xax Umanus u Vcnanus.
OBCYKOEHME U BBIBOIDbI. Hecmomps Ha
CYUiecmeosanie MexoyHapooHvlxX, 6 4ACMHOCHU
esponetickux, cmaHoapmos 6 obnacmu npas uesno-
6eka, HA Npakmukxe me npasa, Komopuie Heo0xo-
OUMDL 07T BUINUBAHUS U NOO0EPHAHUS DOCOUHO-

20 YpO8HA HU3HU J00el, 00pamueumuxcs ¢
npocvboti 0 npedocmasneHuu yoexuuia, He 8ce0a
cobnodaiomces 6 nonHoii mepe. Onvim Mmanvsin-
ckoti Pecnybnuxu u Koponescmea Vicnanust noka-
3vL8aem, 4mo OexieH bl HaAcmo cmpadarm om Ha-
PYUIeH UL UX OCHOBHBIX NPAE KAK NPU PACCMOMPEHUU
xooamaiicme o npedocmasneHuu yoexcuu,a, max u
nocne ux yoosnemeopenus. Omcymcmeue eduHoil
3aKoHoOamenvHol 6a3vl, MmeHOeHUUs K nposede-
Huio 6o7ee 0ZpaHUMUMENbHO NOTUMUKU 8 cepe
BLIHYHOEHHOU MUSPAUUU U HepeuieHHbvle npoode-
Mbl 3aK0HO0Amenvcmaa 6 cepe yoexuusa 6exym
3a cob6oii 3HauUmMenvHvle NOCIE0CMEUS OIS Peanu-
3AyULU OCHOBHLIX NPAB MAKOLl Haubosee YA36UMOLL
Kamezo0puu UL, Kax 8viHyHOeHHble MUPAHMDL.

KITIOUEBBIE CJIOBA: npasa uenosexa, ybexu-
uie, MeXOYHAPOOHAs 3auguma, cybcuouapHas 3a-
wuma, 2yManuUmMapHas 3auuma, npasa bexeHyes,
Umanus, Ucnanus

I OUTNPOBAHWMA: Kpanusaunkas E.J.,
bpynertu P. 2019. Peanusanusa MUHMMAaIbHBIX
IIpaB BbIHY K/IEHHBIX MUT'PAHTOB B cTpaHax EBpo-
IIeJICKOTO COI03a: ONBIT VITanbsHckoit Pecriy6mu-
k1 1 Koponesctsa Vicnaunsa. — Mockosckuii scyp-
Han mexcoyHapoorozo npasa. Ne 2. C. 83-97.
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REALIZATION OF FUNDAMENTAL
RIGHTS OF FORCED MIGRANTS

IN THE EUROPEAN UNION:

MODERN EXPERIENCE OF THE ITALIAN
REPUBLIC AND THE KINGDOM OF SPAIN

INTRODUCTION. Forced migration is one of the
most difficult global problems. There is a clear inter-
dependence between the problem of refugees and the
issue of human rights, since human rights violations
are one of the main reasons for the mass exodus of
people from their countries of origin. It is also clear
that counties that provide asylum have a sustainable
practice of respecting the human dignity. Forced mi-
grants have rights that must be respected during all
stages of the exodus. We are talking about the fun-
damental rights and freedoms proclaimed in interna-
tional and regional human rights treaties, primarily
the protection of human dignity and the restoration
of the minimum rights of people who left their coun-
tries of origin. This article discusses the problems of
realization of the minimum rights of forced migrants,
that is, those rights that guarantee survival and an
adequate standard of living. The authors conduct a
detailed study of national legislation in the field of
forced migration of such European countries as Italy
and Spain. In particular, this article analyzes recent
legislative changes adopted in this countries in the
field of asylum and the consequences for the realiza-
tion of fundamental rights of refugees and asylum
seekers.

MATERIALS AND METHODS. This research is
based on the analysis of the Universal Declaration of
Human Rights of 1948, the International Covenant
on Economic, Social and Cultural Rights of 1966, the
Geneva Convention relating to the Status of Refugees
of 1951, the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms
of 1950, European Social Charter of 1961, European
Union Charter of Fundamental Rights of 2000, UN-
HCR standards for receiving asylum seekers, and
also an in-depth analysis of the national legislation
of Italy and Spain in the field of forced migration. The
methodological basis of the research consists of both
general scientific (comparative historical and statisti-
cal methods, methods of generalization and systems

Moscow Journal of International Law « 2 - 2019

analysis, case-study approach) and specific scientific
(formal legal and comparative legal methods, method
of interpretation of legal norms) research methods.
RESULTS OF RESEARCH. On the basis of the
analysis of international treaties, European and na-
tional legislation, judicial practice of states, as well as
doctrinal studies of different researches, the authors
formulate some conclusions related to the main prob-
lems of legislative regulation and the implementation
of minimum rights of forced migrants in such EU
member states as Italy and Spain.

DISCUSSION AND CONCLUSIONS. Despite the
existence of international and, in particular, Euro-
pean standards in the field of human rights, practi-
cally those rights that are necessary for survival and
maintenance of an adequate standard of living of
people who have applied for asylum are not always
fully respected. The experience of the Italian Republic
and the Kingdom of Spain shows that fundamental
rights of refugees can be often violated both during the
examination of asylum applications and after their
satisfaction. The absence of a unified legislative base,
the tendency to pursue a more restrictive policy in the
field of forced migration and unresolved problems of
asylum legislation entail significant impediments for
the realization in these countries of the basic rights of
one of the most vulnerable category of people as forced
migrants.

KEYWORDS: human rights, asylum, international
protection, subsidiary protection, humanitarian pro-
tection, rights of migrants, Italy, Spain

FOR CITATION: Krapivnitskaya E.D., Brunetti R.
Realization of Fundamental Rights of Forced Mi-
grants in the European Union: modern experi-
ence of the Italian Republic and the Kingdom of
Spain. — Moscow Journal of International Law. 2019.
No. 2. P. 83-97.
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OBpeMeHHasA MeX/IyHapOJHas peaTbHOCTh
XapaKTepusyeTcsi — CyLIeCTBOBAaHUEM  CO-
IIVa/IbHO-9KOHOMMYECKIX  JIVICIIPOIIOPLMIA

Mexay CesepoM u IOrom, Ham4ueM BOOPY>KeHHBIX

KOHQ/IMKTOB, CTUXMITHBIX O€ICTBUIL, a Takxke Oec-

4e/I0BEYHOTO M YHIDKAIOLIETO Ye/loBeYecKoe HOCTO-

MHCTBO OOpalljeHNs, YTO OOYC/IOBIMBAET HMOCTOSIH-

HBII POCT BBIHYX/IEHHOI MuTparyy Hacenenus [Del

Guercio 2017:15]. MaccoBble MUTPaLMOHHBIE TIOTOKM

HPEeCTAB/IAIT Cepbe3HyIo mpobneMy A crpaH Es-

POIEICKOrO CO03a, B YaCTHOCTY I1A VTanmbsAHCKOM

Pecniy6mxn n Koponescrsa Vicnianmus, KoTopsle, Ha-

XOJIAICh B HEIIOCPEICTBEHHOI! O/IM30CTI OT OCHOBHBIX

PEerMOHOB VCXOfla MUIPAHTOB, OFHVMM 13 II€PBBIX

CT/IKMBAIOTCA C MUTPAL[VIOHHBIMY BOTTHAMIL

[IpakTuka mmpyeMa ML, MITYIIMX YOEXWIa, U

OeXeHIIeB  JIeMOHCTPUPYET —B3aMMO3aBUCHMOCTD

MEX/y IIpo6/1eMoit IpeoCTaBIeH s YOeXKMILA U BO-

IPOCOM YBKEHMSA U Pealy3aluyl IIpaB deloBeKa,

KOTOpas XapaKTepy3yeTcsl He TO/IbKO HapyLIeHAMM

JIAHHBIX TIPaB B CTPaHaX MICXOfja MUTPAHTOB, COCTAB-

JIAIOIYMI OFHY U3 OCHOBHBIX IPMYMH MAacCOBOTO

VICXOZIa, HO TaKXKe yBa)KeHMeM OCHOBHBIX IIPaB, J10-

CTOMHCTBA U LIEHHOCTY 4e/I0BEYECKOIl JIMYHOCTH B

CTpaHax, KOTOpbIe IPefoCTABIAIT yoexuue. Bol-

HY>XX/[IeHHble MUTPAHTBI 00/IaflaloT IpaBaMiu, KOTO-

pble TO/DKHBI COOMIOATLCA KaK 0 TOfjauyl XOfaTaii-

CTBa O NIPeJOCTaB/IeHNN YOeXKMIA, TaK 1 B TeUeHMe

HepMOJia PACCMOTPEHNA 3asB/ICHNI 1 II0CTIE UX YHOB-

netBopenus [borateipesa, Kpannsuuikas 2017:25].

IlocTyn Ha TeppUTOPUMIO HpeACTaBIsieT COO0I

TOJIDKO TIEPBBIT 3TAIl pean3alyy HOTHOTO 06beMa

IpaB, CBA3aHHBIX C IPeObIBaHNEM B IPMHIMAOIEM

rocynapcrse. CreffyeT HOHMMATb, 4TO TOCYApPCTBA,

OCYILIECTB/IAA COOCTBEHHBII CYBEPEHUTET, MOTYT

perynmmpoBaThb IpoLefypy AOCTYNA Ha CBOKO TepPpH-

TOPMIO JIMI] U3 JAPYIUX CTpaH. TeM He MeHee B co-

OTBETCTBUM C MEXIYHAPOLHBIMU U €BPOIENICKIMI

CTaHJapTaMy B 0671acTyi IIpaB YeJioBeKa 0ast fuc-

KPYIMMHALVA, B TOM 4MC/Ie 10 IIPU3HAKY TPaXKaH-

CTBa, 3alpeleHa. IT0 0COOEHHO Ba)KHO, KOTIa Peyb

UJET O TAaKUX HEOTheM/IEMbIX IIPaBaX 4e/loBeKa, KakK

IPaBO HA >KV3Hb Y JOCTOMHCTBO IMYHOCTH.

Crenyrommyit sTal KacaeTcsi MHTEIPALiMU BbI-

HYXX/[ICHHBIX MMUTPaHTOB U IIpeAIosiaraeT Ipefo-

CTaBJIeHVe VM JIOCTYIIa K PBIHKY TPYHAa, obpa3oBa-

HIIO, XIIbI0, MEIVILIMHCKOMY OOCITY>KMBAaHUIO 1

couuanbHoOM oMoy, VIMEHHO 3TOT aran mpuema

3a4acTyl0 AB/AeTCA Hanbosee NPOOIEMAaTUYHBIM

B peanusauuy. Cerofgus uckarenu yoexuina u 6be-

YKEHIIbI HepeJKO CTa/IKMBAIOTCA C HAPYIIEHNAMI UX

OCHOBHBIX IIPaB IIpM IOfjade XOJATANCTB O Ipefo-
CTaBleHNM YOeXNIla, BO BpeMA PacCMOTPEHMA
3asBJIEHMII, @ TaKKe IOCTAe MX Y[OBIETBOPEHN.
Hepenko MUIpaHTBI BBIHYX/EHBI JOOMBATbCA pe-
a/M3alyy CBOMX IIPaB IIOCPECTBOM OOpalleHs
B ECITY [VBanoB 2014:44-61]. [lanHas cutyaums
00ycrioB/IeHa TeM, 4TO obecreyeHe JOCTaTOYHOTO
YPOBHSA XM3HU BBIHYX/IEHHBIX MUIPAHTOB, BKJIIO-
4asg MUTAHME, XIIbe, TPYAOYCTPOICTBO, 06pa3oBa-
HJe U MEeAMIMHCKYIO TIOMOIIb, IPEfCTaB/IAeT COOO0
po6eMy B IIepBYIO O4epefb [/ FOCYAapCTBEHHBIX
M OOIIeCTBEHHBIX CTPYKTYp CTpPaH IpyeMa, KOTO-
pble 3a4acTYI0 He CIIPAaB/IAITCA C HOCTOSAHHO PacTy-
MM MUTPALIMOHHBIM ITIOTOKOM.

TeM He MeHee Ba)XKHO HOJYEPKHYTb, YTO IIOCTIE
UCXOJla M3 CTPaH IPOUCXOXMEHUA BBIHYKIEHHbIE
MUTPaHTBI UMEIOT IIPABO Ha BOCCTAHOBJIEHME CBOMX
MMHUMAJIbHBIX IIPAaB B CTpaHax Ipuema. Brepsbie
COLMA/IbHO-9KOHOMMYECK)e IIpaBa, obecrednBa-
IOlJie BBDKMBAHNE, ObUIM IIPOBO3ITIALIEHBI B II. 1
cT. 25 Bceobeit rekmapanuy mpas yenoBeka 1948 r.:
«Kax/iplit yenoBex MMeeT IIPaBO Ha TAKOM KV3HEH-
HbII YpOBEeHb, BK/IIOYas NI, ONEXAY, >KIINUIIE,
MEeIMIMHCKMI YXOI M HeoOXOAMMoe COLMaNbHOe
o6cmy)XuBaHue, KOTOPBII HeOOXOAVM /IS TIOfep-
KaHUA 3I0POBbA M 61aTOCOCTOSHUA €r0 CaMoro 1
ero cemMbi..» B m. 1 c1. 11 MeXayHapogHOro Iak-
Ta 00 9KOHOMIYECKIX, COLVIA/IbHBIX U KY/IbTYPHBIX
npasax 1966 I. yKasbIBaeTCA, YTO IPABO KaXKIOTO Ha
JOCTATOYHDIN KN3HEHHDIN YPOBEHb BK/IIOYAET JI0-
CTATOYHOE NMTAHUE, OfIeXKAY U KUIMIIE, & TaKKe
IIPAaBO Ha HEIPEPhIBHOE YIYYILEeHNe YCIOBUIl KU3-
Hu. IIpaso, obecrednBaroLiee TOCTOJHYIO >XU3Hb,
TaK>Ke CBA3AHO C IPABOM Ha HaMBBICLINIT JOCTVDKU-
MBIl ypPOBEHb ICUXIYECKOTO ¥ (PM3MIECKOro 340pO-
Bbs (1. 1 cT. 12 [Takra). HopMmsl, Kacarouiyecs npas
6eXXeHleB Ha BbDKMBAHIIE, 3aKpeIlIeHbl B CT. 21-23
JKeHeBckoil KOHBeHI[UM O cTaryce OexenieB 1951 .
(manee — KonBennus 1951 r.) n B Cranpaprax YBKB
OOH no npueMy uckaresneit yoexxuina, B 9aCTHOCTI
B EBpomneiickoMm comwse. EBponeiickie CTaHIApTHI,
3aKpeIUIAoLIMe NIPaBa YeloBeKa, B TOM YKCIe [
JIULL, VIIYIuX yOexulne, u OeXXeHIeB, COIep>Karcs
B EBponeiickoli KOHBEHIIMM O 3alIUTe IIpaB 4elo-
BeKa ¥ OCHOBHBIX cBoOOx 1950 1., B EBponeiickoit
couuanbHoOM XapTuy, Xaprun EBporneiickoro corwsa
06 OCHOBHBIX ITpaBaX, a TAKXe BO BTOPUYHOM 3a-
koHopatenbcTBe EC'. Kak oTmernia 6piBumit Bep-
x0BHbIT Komuccap Opranmsanmy O6benyHEeHHBIX
Hauuit o genam 6exxennies (YBKB OOH) Capgako
Orarta, oTHOLIeHMe K IpobreMe OeXeHLeB Ipef-

' MNMoppoO6HbI aHanU3 BbiLLeYNOMAHYTbIX JOKYMEHTOB CM. B cTaTbe: [boratbipeBa, KpanvsHuukas 2017:24-40].
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cTaB/AeT o001 «IIPOBEPKY MPMBEPKEHHOCTH BCEX
IPaBUTENIbCTB M HAPOJIOB flely 3aILUThI IIPAB YeJIo-
BeKar?.

B nepByro oyepenb paccCMOTPUM COBPEMEHHBDIN
onbIT MrtanpsHckoit Pecniybnuku mo peamusaiyn
MMHUMAJIbHBIX IIpaB BBIHY)X[EHHbIX MUIPaHTOB.
VccnepnoBarensMu  HEOJHOKPAaTHO — OTMeEYasoch,
4TO HeNOCpPeICTBeHHas reorpaduyeckas 61m3ocTb
VTanuu K OCHOBHBIM CTpaHaM JMCXOfia BBIHY)K[I€H-
HbIX MUTPAHTOB SABJIAETCSA ONpeRe/AM (ak-
TOPOM MacCOBOTO IPUTOKA JIML|, MIIYIIUX YOeXu-
1], Ha TePPUTOPMIO HaHHOU cTpaHbl [[loTeMknHa
2015:30]. B 2017 1. 61710 3aperucTPUPOBAHO HAM-
Oosblilee KONMMYECTBO 3asABJICHUII O IIpefoCTaBIIe-
HMY yOexXnIa, NOAaHHBIX Ha Teppuropuu Vtammm,
a TaKKe YABOMIOCh KOIMYECTBO 3asABJIEHMII OT He-
COBepLICHHONETHNX 0e3 compoBoxaeHusa. OgHaKo
IPOLIEHT XOAATalICTB, KOTOPbIe ObIIN YIOBIETBOpPE-
HbI IIOCPEACTBOM IIPEOCTaB/IeHNs KaKo-1nubo 13
BO3MOXHBIX (P)OPM 3aLIUTBI, COCTaBMI Bcero 41%?°.
/13-3a 60O/IBLIOrO KOMMYECTBA MPOLIEHNII O Ipeso-
CTaBJIeHVH YOXMIIA IPOLeAypa pacCMOTPEHNA 3a-
HJMMaeT 3HAYUTE/NbHO OOJIblle BPEeMEHM, YeM yCTa-
HOBJIEHO 3aKOHOJATe/IbCTBOM, I1I03TOMY 3asABUTENN,
He JKe/las MM He UMMesl BO3MOXKHOCTU JOXKAThCA
pelleHNs, B KOHEYHOM CYeTe UCIONb3YI0T TeppUTO-
puto VITanbAHCKOTO TOCyflapcTBa KaK TPAH3UTHYIO
U 3aTeM HeJlerajIbHO IiepeMellaloTcs B [PyTie eBpo-
TevicKye CTpaHbI*.

[IpaBo Ha ybexuiie mpegycMOTpeHO B CT. 10
(a63ar, Tperwit) Koucturyuum Mramum, xoropas
rmacut: «/IHocTpaHel, He MMeEKIMIT B CBOEI CTpa-
He peajibHOll BO3MOXKHOCTHM IIO/Ib30BATbCA JIEMO-

UTATbAHCKON KoHcTuTynMelt, uMeeT mpaBo NOMMU-
TYeckoro ybexxmina Ha Teppuropyum Pecry6mukm
B COOTBETCTBUM C YCJIOBUAMM, YCTaHOB/IEHHBIMU
3akoHOM». OIHAKO Ha CETONHSLIHNI fieHb B VIta-
NIbSTHCKOM Pecriy6ryke OTCYTCTBYeT emMHBIN opra-
Hyrdecknit 3akoH (legge organica) B cepe mpeno-
craBneHus yobexuia. KomryecTBO HOpMaTMBHBIX
aKTOB, PETYIMPYIOIMX BOIPOCH  3aIIUTBI
HY)KJIEHHBIX MUTpaHTOB B VTamuu, odeHb Benu-
KO; K TOMY K€ OHM IIOCTOSHHO IIepeCMaTpyUBAOTCA.
B cBA3M ¢ 3TMM MTa/IbAHCKOE IPABUTENIHCTBO OBIIO
06s13aH0 BbITycTNTD 70 20 mions 2019 r. 3akoHOpA-
TE/bHBINI JIEKPET, COIEpKaluil BCe JeiiCTBYOIME
HOPMBI, perypylolye chepy npegocTaBieHns yoe-
KV, MEXIYHAPOHOI 11 TyMaHUTAPHO 3aIL[UIThI .

IlepBas mombITKA perTaMeHTanny chepsl Ipefo-
craBeHns yoexnia 6puta npepnpunaTa 8 1990 r.
¢ npuHATMeM 3akoHa Ne 39 «Maprenmmn», KoTo-
PbIil COIEP>KUT HOPMBI O IPEJOCTABIEHNN CTATY-
ca 6exXeHI|a ¥ perympyer ImpoLefypy HpU3HAHMNA.
B 1998 . nocne mpuuAtua 3akoHa Ne 40 «Typko-Ha-
HOMTAaHO» OBUI BBINYILIEH 3aKOHOJATEIbHbIN Jie-
KpeT Ne 286 «Enuublit TekcT 06 mmmurpaym» (Testo
unico sull'immigrazione), KOTOPBIII perymupyer mpe-
ObIBaHME MUTPAHTOB M3 CTPaH, He ABJIAIOIIMXCA
yieHamn EC, Ha tepputopun VMrannu. 3akon Ne 189
«boccu-®uun», npuHATHIT B 2002 T., Ipepmucan
CO3JaHMe CHUCTEMBbI 3aIVITHI JINL], NIJYIINX YOeXu-
1a u 6exenues (Sistema di protezione per richiedenti
asilo e rifugiati (SPRAR)).

3aKOHOJATENIbHBIM JIeKpeToM OT 19 HoA6ps
2007 1. Ne 251 B UTa/NbAHCKYIO IIPABOBYI0 CUCTEMY
Obta uMIIeMeHTVpoBaHa [lupextusa 2004/83/

BbI-
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KpaTudeckuMy cBobopamy, rapaHTupoBaHHbIMM ECS, ycTaHaBIMBaoIas MeXAYHAPOSHYI 3allii-

2 YBKMY. U3znoxeHune dpaktoB N2 20. lMNpaBa yenoseka u 6exeHubl. JocTyn: https://www.ohchr.org/Documents/Publica-
tions/FactSheet20ru.pdf (gata obpaweHus: 24.03.2019).

3 B 2017 r. 6b10 3apernctprpoBaHo 130 TbiC. NpoLeHnn 06 ybexuiye. OTo caMblil BbICOKMI MoKa3aTtenb B WUtanuuy,
YBeNIMUMBLUNIACA NPUMEPHO Ha 5% no cpaBHeHwuto ¢ 2016 . HecMoTpa Ha yaBoeHMe KonuyecTBa obpalleHnid oT rpaxkaaH
Pecny6nuku baHrnageLy, NpoLeHT OTKIOHeHWA UX Xo4aTalncTs npesbiwaeT 60%. B uenom 13 obLiero yncna npotueHui obino
paccMoTpeHOo OKoslo 82 ThiC. (M 3TO MeHblUe, YeM B NpefblayLieM rofy), B TO BpeMs Kak 6onee NosioBUHbI 3aABOK OCTaloTCA
Ha paccmoTpeHun. [laHHaa cMTyaLma He MOXEeT He OTPa3nUTbCA Ha peani3aLiv OCHOBHbBIX NMPaB NUL, NLLYLWKX yoexuLye. na
cpaBHeHuA: B 2018 1. 6bI10 noaaHo Tonbko 53,5 Thic. 3aaBok. Cm.: DLCI - Dipartimento per le liberta civili e immigrazione.
Ministero dell'Interno. Quaderno statistico dal 1990 al 2018. URL: http://www.libertacivilimmigrazione.dlci.interno.gov.it/
sites/default/files/allegati/quaderno_statistico_per_gli_anni_1990-2018.pdf (accessed date: 20.04.2019).

4 BTO e Bpems eBponenckoe 3aKoHoAATeIbCTBO NpeAyCMaTpPrBaET, YTO Nocsie 3aiepaHunaA Nonvumnen OHM AOMKHbI ObITb
oTnpaBsieHbl 06paTHO B «CTPaHy NepPBOro Npuemay, rae Brepsble 6b110 NoaaHo 3anasneHne 06 yoexuie. Cv.: Regolamento
Dublino Il (UE) No. 604/2013 del Parlamento Europeo e del consiglio del 26 giugno 2013 (Art. 20(5)). - Gazzetta ufficiale
dell'Unione europea. 2013. L 180. P. 43. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:180:0031:005
9:IT:PDF (accessed date: 18.04.2019).

> BcooTBeTcTBUY CO CT. 7 3aKOHa OT 7 oKTAGPA 2014 1. N2 154, npyHATOro Ha ocHoBaHWK ab3aua TpeTbero cT. 10 KoHcTuTyumm
n ct. 78 [loroBopa o PpyHKumoHnposaHum EC. Cm.: Legge n. 154 del 7 ottobre 2014. URL: https://www.gazzettaufficiale.it/eli/
id/2014/10/28/14G00167/sg (accessed date: 18.04.2019).

5 Direttiva 2004/83/CE del Consiglio del 29 aprile 2004 recante norme minime sull'attribuzione, a cittadini di paesi terzi o
apolidi, della qualifica di rifugiato o di persona altrimenti bisognosa di protezione internazionale, nonché norme minime sul
contenuto della protezione riconosciuta. — Gazzetta ufficiale dell'Unione europea. 2004. L 304. P. 12-23. URL: https://eur-lex.
europa.eu/legal-content/IT/TXT/PDF/?uri=CELEX:32004L0083&from=en (accessed date: 07.04.2019).
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Ty OexeHues. JlekpeT 3aKpenmw fBa BYUJA MEXMy-
HApOJHOI 3alNUTBL CTATyC OeXeHIa u craryc Oe-
Hepuiyapa cybcupuapHoi 3ammuTbl’. [JOKyMeHT
COZIEPXXUT OIpefieNieHNe TIOHATHUA «OeXeHell», Io-
BTOpstoliee HOpMbl JKeHeBcKkoit KoHBeHIMM 1951 T
u Hpio-VMopkckoro npotokona 1967 r. Kpome Toro,
UTANIbAHCKOE 3aKOHOJJATE/IbCTBO TAK)Ke MMIUIEMEH-
tuposano Jupexrusy 2011/95/EC no cranpgapram
KkBamMduKanyy (3aKOHOJATEIbHBIM JIeKPETOM OT
21 despana 2014 r. Ne 18%), a taxke [JupexTusy
2013/32/EC 06 obmux mpoLefypax IpegocTaBe-
HUA U JIMLIEHUA MEXAYHapongHou 3amutel u [u-
pextuBy 2013/33/EC 06 ycTaHOB/IEHUM CTaHAAPTOB
IpyeMa ML, XOflaTaliCTBYIOIUX O MEX/YHAPOIHOI
3ammTe (3aKOHOJATENbHBIM JIeKPEeTOM OT 18 aBry-
cra 2015 1. Ne 142°). ITocnenHuit JOKYMEHT YCTaHO-
BWJI, 4TO MepblI 110 NPeJOCTABICHNI0 MEXIyHAPOJ-
HOJI 3aLIMTBI IPUMEHAIOTCA C TOTO MOMEHTa, KOIZja
3aABUTEb COOOIIMT O CBOEM JKeNaHUM IONYyYNUTD
y6exxue (ct. 17). Biocnencrsun JlekpeT-3akoH OT
17 ¢espans 2017 r. Ne 13 «MUHHUTH» YCTAHOBWII
HOPMBI, Kacalyecs YCKOPEeHMA U IOBbIIIEHNA
3 PeKTUBHOCTY IPOLIEAYPHI IPUSHAHNS MEX/YHa-
ponHOI 3aiuTh .

[Tpomienne 0 MEXAYHApOLHONM 3alUTE MOXKET
OBITH HOAAHO 1O HPUOBITHM Ha Tepputopuio Vra-
MM B OTHE/NIEHMY TOTPAHVYHON IHOJNMINMU WU B
Hpefiefiax HAIVIOHATbHON TePPUTOPUM B COOTBET-
CTBYIOLIEM OTHeNeHuy MecTHoy nomuumu''. Ha
IepUOfl PAcCMOTPEHMsA XOJATaliCTBA 3asgBUTEIIO
BBIJJAETCA COOTBETCTBYIOLINIT BUJ, HA >KUTEIbCTBO
CPOKOM Ha ILIECTb MeCALEB C BO3MOXXHOCTBIO €ro
HPOJJIEHNA JI0 3aBepILIeHVs IIPOLEfypbl PaccMo-
Tpenns. [lo ncreyennn 60 fHel ¢ MOMEHTA MOJAYN

3asBJIeHMA JAHHbI TUII BUJIA HA XKUTENbCTBO IIO-
3BOJIAET €ro 00/1afjaTeNIo BECTU TPYAOBYIO [eATeNb-
HOCTb. PaccMorpeHme xoparaiicTBa O IPEfOCTaB-
JIeHNN YO@XMILA M BbIHECEHNE COOTBETCTBYIOIIETO
pellleHNs OCYILEeCTB/IATCA TepPUTOPUATbHBIMU
KOMUCCHAMY IO IMPU3HAHUIO MEXJyHapOfIHOM 3a-
LINTHI, KoopAnHupyeMbiMu HanmoHanbHOM KoMuc-
cuell o mpaBy yOexmIna, KOTopas TakKe OTBeva-
eT 3a IpeKpallieHle ¥ aHHY/IMPOBaHMe BCeX BUIOB
MPeSOCTaB/IAEMON 3aIINTBL

ITockonbKy LiebI0 JAHHOTO MCCIefOBaHNA AB-
JIAeTCA aHa/IN3 MpoO/IeM peannsalyuy MUHMMAb-
HBIX IIPaB BBIHY>K/IEHHBIX MUTPAHTOB, HEOOXOAUMO
IPOAHAM3NPOBATh HelaBHNUE M3MEHeHNA B cepe
npenoctasnenus yoexuuia. C npuasartuem B 2018 .
Hexpera «CanbpBMHM» B UTaNbAHCKOE 3aKOHOJA-
TeIbCTBO OBUIM BHECEHBI Ba)KHbIE M3MEHEHMNs, Ka-
caloliyecs Mep IpefloCcTaBleHNA TyMaHUTapHOI
3aIUTbl M OCYLIECTB/IEHUs IIPAaB BBbIHY)KJEHHbIX
MUTPAHTOB. DTV M3MEHEHNs HEelOCPeICTBEHHO II0-
B/IMANM HAa HOPMAaTHMBHO-IIPABOBOE PETyIMpPOBaHMe
TOCYapCTBEHHOI TOMUTUKA B cepe BBIHYKMEH-
HOJI MUTPAlly 11 3aTPOHY/IN OCHOBHbIE IIpaBa Oe-
KeHL|eB 1 MCKaTejIelt yoexxuua B Vrammn'2,

Ho 2018 r. B MTanmmu cymecTBOBan MHCTUTYT I'y-
MaHUTAPHOI 3aLIMTHI, IPEfOCTABIAEMON JIUILIAM, B
OTHOIIEHNY KOTOPBIX He ObIIN YCTaHOBJIEHBI JOCTA-
TOYHbIE OCHOBAHMUA [/ NPU3HAHUA MEXYHAPOJ-
HOIJT 3aI[UTHI B coOoTBeTCTBUM ¢ KoHBeHimei 1951 1.
u [Tporokonom 1967 r.”* Takum 06pasoMm, ykasaHHbII
MHCTUTYT He ABJLUICA GOpMOIT MEeXXIYHAPOJHOI 3a-
IIUTDI, a TPeAyCMaTpPMBAJICA MCKIIOUUTEIbHO Ha-
LYIOHA/IbHBIM 3aKOHOflaTeNIbcTBOM VTanuu ¢ nenblo
IIOJTHOLIEHHOTO 00ecIieueH s IPaBa BBIHYK/JeHHBIX

7 Decreto legislativo n. 251 del 19 novembre 2007. URL: https://www.gazzettaufficiale.it/eli/id/2008/01/04/007G0259/sg
(accessed date: 07.04.2019).

& Decreto Legislativo n. 18 del 21 febbraio 2014. URL: http://www.gazzettaufficiale.it/eli/ id/2014/03/07/14G00028/sg (ac-
cessed date: 07.04.2019).

° Decreto legislativo n. 142 del 18 agosto 2015. URL: http://www.gazzettaufficiale.it/eli/id/2015/09/15/15G00158/sg (ac-
cessed date: 07.04.2019).

© Decreto-Legge n. 13 del 17 febbraio 2017. URL: http://www.gazzettaufficiale.it/eli/id/2017/02/17/17G00026/sg (accessed
date: 07.04.2019).

"' BepxoBHbI KaccaumoHHbIn cya Wtanun B MoctaHoBneHWM oT 15 gekabpa 2009 r. N° 26253 ykasan, UTo xofaTancTBo o
MeXAYyHapOAHOW 3aluTe, NofaHHOe MHOCTPaHLEM, HenlerasibHO NPUOBLIBLUMM Ha UTaNbAHCKYI0 TEPPUTOPUIO, HE MOXET
6bITb MOABEPrHYTO aHaNM3y NPUEMIEMOCTY OpraHamy ob6LlecTBeHHON 6e30MacHOCTY, KoTopble 06A3aHbl NPUHATb ero un
BO3JiepKaTbCA OT Ntoboi GopMbl OTKa3a.

12 [lekpeT-3akoH oT 4 okTA6pA 2018 . N2 113 6b151 KOHBEPTMPOBaH B 3aKoH OT 1 Aekabps 2018 . N2 132. MprHATME yKa3aHHOTO
[leKkpeTa BbI3Basio CMopbl yUYeHbIX O KOHCTUTYLIMOHHOWM HEMPaBOMEPHOCTU 1 APYruX HapyLieHuax (cm.: [Algostino 2018:167-
199, Curreri 2018:1-14]).

¥ MyHkT 3 cT. 32 3akoHopaTenbHoro fekpeta N2 25 ot 28 aAHBapA 2008 r. yCTaHOBW, YTO eC/iM TeppuTopuranbHas
KOMUCCUA He MPUHUMAET MpOLUeHMe O MeXAYHapOAHOW 3aliMTe, HO «CYMTaeT, YTO MOryT CyL|ecTBOBaTb Cepbe3Hble
NPUYKHBI FYMaHUTaPHOMO XapaKTepa», KOTopble He MO3BONAIT UCKATENAM YOeXKMLLa BEPHYTbCA Ha POLMHY, TO OHa MOXET
nepefaTb Aeno KBeCTopy ASA BblAauu BUAA HA »KUTENbCTBO MO NYMaHWTapHbIM OCHOBaHWAM B COOTBETCTBUM C N. 6 CT. 5
3akoHopaTenbHoro gekpeta ot 25 uionA 1998 r. N2 286, CpoK AeNCTBUA KOTOPOro COCTaBAAET OAWH rof C BO3MOXKHOCTbIO
npoaneHunsa. Kak npasumio, KOMUCCMA PYKOBOACTBYETCA HOPMaMM MexXAyHapOAHOro npasa O NOCieACTBMAX penaTpraumm
[ANA MHOCTPaHLEB, COAEPXKaLUMMUNCA, B YaCTHOCTW, B CT. 5 EBponenckon KoOHBeHLMM O NpaBax YesioBeka.
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MUTPaHTOB Ha 3aumTy. O6palanch K JaHHbIM 32 [0~
CTIefIHMe TOIbL, C/IE{yeT OTMETHUTD, YTO 3TO ObITA LN~
poKo ncronb3yemas popma 3amuts: B 2016 T. cpean
40% 3asBUTENEll, Ybe XOATANCTBO OBIIO Y/IOBJIET-
BOPEHO, 5% IOTy4nmm craryc 6exeHa, 14% - cra-
Tyc 6eHeduumapa cyOcunapHoit samutst u 21% -
craryc OeHeduiyapa TYMaHUTApHON 3aIUTBHI.
B 2017 r. rymaHMTapHYIO 3alUTY HOMyInan 25% 3a-
sBuTesnert™. Boicokuit mpoueHT 6eHehUIIMapOB JaH-
HOTO BYJIA 3aIUThI B VTamuu 06yc/noB/eH TeM, 4To
3aKOHOJIATENIbCTBOM IIPEyCMOTPEHbI MeHee CTPO-
e KPUTEPUM JIs ero IIPU3HAHMA .
JlelicTBUTENbHO, TYMAaHWTAapHAsd 3aluTa Kak
TpeThbs M «<HaMMeHbIIass» popMa 3aIUThI JOIOMHSI-
na co60it MHCTUTYT KOHCTUTYLMOHHOTO YOexuIna
HapAAy € ABYMA ApyruMu GopMaMy MeXyHapOf-
HOIT 3aIMTHI (CTaTycOM OeXXeHIa 11 CTaTycoM OeHe-
¢duimapa cybcuanapHoil 3alnThl), Ui IPEfOCTaB-
JIeHVIs KOTOPBIX YCTaHOBJIEHBI 3HAUMTENIBHO Ooree
cTporue Kpurepuu. B dactHocTH, KaccanmoHHbI
cyf Vtanuy yctaHOBMIL, 4TO IIPaBo Ha yOexulle, 3a-
KpeIieHHoe B ab3atie TpeTbeM cT. 10 KoncTuryiym,
HOJTHOCTBIO PeM3yeTcsl 4epe3 IIPefoCTaB/IeHMe
Tpex CTaTycoB: OexxeH11a, beHedurapa cybcuamap-
HOJ ¥ TYMaHUTAPHOI 3a1MThL. TeM He MeHee JlekpeT
«CanbBUHM»'® IIpeflycMaTpuBaeT OTMEHY BMfA Ha
KUTEIbCTBO «II0 TYMaHUTAPHBIM OCHOBAaHMUAM», 3a-
MEHsA €TI0 «CIIeL[VIa/IbHON 3aLIUTO», TIPEJOCTABIIA-
€MOJ1 TIpY Ha/IM4uM 0OCTOATENbCTB, OATBEPKAAI0-
IIMX Ha/IM4ye YIPO3bl IIPeC/IeflOBaHIA VI IBITOK.
Kpome Toro, 6bUmM OmIpesieneHbl YCIOBYA, B COOT-
BETCTBUY C KOTOPBIMYU MHOCTPAHIBI HE MOTYT OBITH
penaTpuMpoBaHbl U UM JO/DKHBI IIPEJOCTABIATLCA
CTIelyIoLI/ie KaTerOpyy BUJA Ha JKUTEIbCTBO: <A
JIeYeHNUA», «KePTBAM CTUXMIHBIX OeICTBUI 1 «3a
IIeVICTBUA, VIMeoIe 0COOYI0 TPaKAAHCKYIO LieH-
HocTb». KaTeropns «ocobble cryyam» Takke Hpef-

yCMaTpyBaeT Bbllady BUIOB Ha >KUTENbCTBO A
OeHeduIMapOB COLMATBHOM 3aIUUTBI, /IS SKEpPTB
OBITOBOTO HACWIMA M I JIAL, IIOfBEPTIIMXCA
TPYAOBOJ 9KCIUTyaTallMy, yXe IHpelyCMOTpPEeHHbIX
3akoHoM 1998 r. Takum o6pasoMm, pedb UAET O J0-
CTaTOYHO Y3KOM U KOHKPETM3MPOBAHHOM CIIHICKe
BUJIOB Ha >KUTENbCTBO IO CPABHEHMIO C «OOIIMM»
VIHCTUTYTOM T'yMaHMTApPHOI 3aIUTHI'®, IPUMEHAB-
IIMMCS B OTHOLIECHUM 3HAYUTEIbHO 6ojiee MIPOKO-
IO KpyTa C/Iy4aes.

IlepeiiieM HENMOCPENCTBEHHO K aHaIU3y IIO-
CTIeIHNX HOPMATVMBHBIX M3MEHEHMI, 3aTPOHYBILNX
OCHOBHBbI€ ITpaBa MCKaTeneil yoexxunIna u 6exxeHIies,
HeoOXOmuMble I 00eclleYeHMs NOCTATOYHOIO
YpOBHA X13HNU. Pedb nzieT o mpaBax, OCyILIeCTBIA-
eMbIX Ha 3TaIle NOflayM ¥ pacCMOTPEHMA 3asABIeHNA
0 IIPeIOCTaBIeHNM YO@XKMINa, a TakKe KaCAOIIXCA
YCIIOBMII ITpYieMa BbIHY>K[€HHBIX MUTPaHTOB. EBpo-
TericKoe, B YaCTHOCTY UTaIbSHCKOE, 3aKOHO/IaTeNlb-
CTBO TIpeyCMaTpyBaeT, 4TO JIMIA, UILymue ybe-
XKMIIA, IMEIOT IPaBO OCTaBaTbcA B VITammu, ecin
OHM ABJIAIOTCA HPENCTABUTENAMM 0CO00 YA3BYMBIX
Kareropuit. [laHHbIe /MIIa MOTYT IIOTTY4YNUTh Oecriiar-
HYI0 MEJIMIMHCKYIO IOMOIIb, B TO BpeMs KaK JIeTH,
JKEHIIVHBI 11 JINIA ¢ Ipo6rmeMaMy G13U4ecKOro Mim
ICHUXIYECKOTO 370POBbA MIMEIOT IIPaBO Ha Oecriar-
HYIO CIelMaau3MpoBaHHy0 noMoip. OHM Taxke
BIIpaBe I10/Ty4aTh MHGOPMALINIO Ha IIOHATHOM A3bIKe
¥ 00IaThCs C POJICTBEHHMKAMIY, IONTy4YaTh becriiar-
HYIO TIOMOIIIb a/IBOKATa, BCTPEYaThCsA C MPeCTaBuU-
tenamu YBKB OOH u gpyrux opraHos 3alluThbl,
VIMETb OIeKYHOB (/I HecoBepIleHHOMeTHUX). OHM
MMEIOT IIPaBO Ha pas3MelljeHNe B IIeHTpax Ipuema
MUTPAHTOB U TIO/TyYeHe HeOOXOVIMBIX MIHIIMA/Ib-
HBIX CPEJICTB CYILIeCTBOBAHUA, €Ibl U BOJIBI, IICUXO-
JIOTMYECKO} TTOMOIIM U TOAJEP>KKM B MHTEIPALVIN.
[Ipn HEOOXOLMMOCTY OHM TAK)XKe MOTYT IOTYy4YNUTb

' Cm.: DLCI - Dipartimento per le liberta civili e immigrazione. Ministero dell’Interno. Riepilogo dati asilo 2015-2016. URL:
http://www.libertacivilimmigrazione.dici.interno.gov.it/sites/default/files/allegati/riepilogo_dati_2015_2016_0.pdf  (ac-
cessed date: 20.04.2019).

> Monpo6HbI aHann3 KpUtepres NPeaoCTaBeHNA 'yMaHUTapHOW 3aLMTbl NPoBefeH B cTaTbe: [KpanvBHuLkas 2018:88-96].
6 NlekpeT-3akoH N2 113, npuHATbIA 4 oKTAGPA 2018 ., 1 KoHBepTMpYlowmin ero 3akoH ot 1 gekabpa 2018 r. N2 132
6b111 ONy6NMKOBaHbI NOA Ha3BaHMeM «CpoUHbIe MOSIOMKEHNA O MEXAYHAPOLHOW 3aluTe Y UMMUTPaLuY, obLecTBeHHON
6e3onacHOCT, a Takke O Mepax Mo OYHKUMOHUPOBaHMIO MUHUCTEPCTBA BHYTPEHHWX [en, OpraHusauuM u
bYHKUMOHMPOBaHMIO HaumMoHanbHOrO areHTcTBa MO YNPaBfEHUO U WCMONb30BaHUIO CPEACTB, apecTOBaHHbIX U
KOHPMCKOBaHHbIX Y OpraH13oBaHHoOM npectynHoctu». Cm.: Legge n. 132 del 1 dicembre 2018. URL: https://www.gazzettauf-
ficiale.it/eli/id/2018/12/03/18G00161/sg (accessed date: 20.04.2019).

7 Bup Ha »KUTeNbCTBO NO ryMaHUTapHbIM OCHOBaHUAM 6oriee He MOXeET ObITb BblaH HN KBECTYPOW, HM TEPPUTOPUANbHBIMIA
KOMUCCUAMU 1 He MOXeT ObiTb Mpu3HaH TpubyHanamu BcCreacTsue nogauu anennaumm. OpHako KaccaumoHHbIn cyq
npvi3Han, 4To OTMEHa BUAA Ha »KUTENbCTBO MO r'yMaHUTapPHbIM OCHOBaHMAM He UMeeT 06paTHON CUbl 1 KaCcaeTCA TONbKO Tex
NUL, KOTopble Nofanu XxofaTancTeo ob ybexulle nocne BCTynneHnsa B cuny lekpeta ot 4 okta6pa 2018 . N© 113, T.e. nocne
5 oKTAGpA 2018 T.

8 Cm.: ASGI - Associazione per gli Studi Giuridici sull'lmmigrazione. Le principali novita sui permessi di soggiorno intro-
dotte dal decreto legge No. 113/18. Scheda per operatori. Torino. 2018. URL: https://www.meltingpot.org/IMG/pdf/dI-113-
18_permessi-di-soggiorno_scheda-per-operatori_31.10.18.pdf (accessed date: 20.04.2019).
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npoespHOi HOKyMeHT. OIHAKO CleflyeT OTMETHUTD,
yro [lekpeT «CanbBMHM» 3HAYUTEIBHO YIIEeMJ/IA-
eT IPaBoOBOe IIOJIOXKEHMe JIVL], MIIYIINX YOeXuIie.
B wactHocTH, cT. 13 [lekpera He O3BO/AET INLAM,
UIIYIIMM YOeXMINA, 3apercTPUpOBaThCs B O0PO
perucTpanyuy aKToB I'PaXKJAHCKOTO COCTOSTHMA I,
C/IefloBaTe/IbHO, IIOTYYUTD JOCTYII K TIPaBy Ha IPO-
HJCKY U COOTBETCTBYHOLMM brotam’’. bornee Toro,
B CBeTe BBefIeHVIsI HOBOJI Kaccu@yKaimuy BUj0B Ha
JKUTENIBCTBO BMECTO OO01Iero, IpegocTaBIseMoro
10 TyMaHUTaPHBIM OCHOBAHMAM, HESICHON OCTaeTCs
cyznbba nmrofeit, Mymux yoexmnine B Vtamm u cra-
CAIOIVIXCSI OT BOJIHBI ¥ BOOPY)KeHHBIX KOH(Q/IMKTOB,
a TaKKe OT YCTIOBMII >KM3HM, KOTOPbIE He MOTYT ra-
PaHTMPOBATh BBKMBAHNE.

Crucrema mpuema U pacrpefielieHus JIUL, MIy-
myx ybexmnine, u OeXeHIleB B COOTBETCTBUM C 3a-
KOHOJJaTe/IbHBIM JieKpeToM Ne 142 BKIIIOYaeT: LieH-
TPBI IIEPBOJI TIOMOLIM 1 TIpMeMa, MV «XOTCIIOTbI»;
rOCYJapCTBEHHBIE LEHTPbI IIEPBUYHOTO IIPUEMa;
BTOPMYHBIE IIEHTPBI IIpyeMa Ha TEPPUTOPUATLHOM
YPOBHe, SBMAIINECS 4YacTblo cucTeMbl SPRARY.
CylecTBYIOT TakKe [ONOTHWUTE/NTbHbIE I€HTPBI
npuema (Centri di accoglienza straordinaria-CAS)).
KBOTBI /11 pasMmeljeHVsi B IIEPBMYHBIX L[EHTpax
OIPee/ISIIOTCS TOCYAAPCTBOM, B TO BpeMs Kak 3a
BTOPUYHBIE TepPUTOPUAJIbHBIE LEHTPBI IIpyeMa
OTBEYAIOT MECTHbIe BJIACTY COBMECTHO C OpPTaHM-
3alMsAMY TPETHETO CEKTOPa, BOMOHTEPCKUMIU Opra-
Husaguamu u HIIO. B «xorcmoTax» mpoucxoput
UJIeHTUUKALNSA MUTPAHTOB 110 OTIIeYaTKaM I1a/ib-
11eB, IIPOVM3BOJATCS MEAMUIHCKIIE OCMOTPBI, @ TAKKe
pasfie/ieHe Ha MCKaTesIell MeX/YHapOIHOM 3aIMThI
Y 9KOHOMIYECKMX MUTPAHTOB. 3€Ch IIPEOCTABILA-
I0TCs1 caMble HeoOXOIMMbIe YCIYIM, TaKye Kak He-
OT/IOKHAsI MEIMIMHCKAs [OMOIIb, IIOMOIIb Iepe-

BOJYMKA J pacIpefie/ieHue B IIpUEMHbIE LieHTPBI.
B mocnenHee BpeMs B XOTCIIOTaX HepPeKY Hapylle-
HJA OCHOBHBIX ITPaB GeKeHILeB, B TOM 4MC/Ie Hapy-
IIEHNA TUTMEHNYeCKNX HOPM, IICHXOJIOIMYecKoe 1
¢dusnyeckoe gaBrenue [Secanechia 2017:9].
[IpeObIBaHMe B XOTCIOTaX MOXKET AIUTHCA JiO
30 pHeil. BriocnencTBuM MHOCTpaHIbI, HE3aKOHHO
npuObIBILIME B VITanmio 1 He MMeOLIe JOKYMEHTOB,
YIOCTOBEPSAIOLINX JTNYHOCTD, HO KeJTalolye IIONy-
YUTh MEXAYHAPONHYIO 3aIUTY, HAIPABIAITCA B
IpMeMHble LeHTPBl JUIA JIML, MIYINX ybexulne
(Centri di accoglienza per richiedenti asilo (CARA)),
Ha CPOK J10 35 Heil /1A IPOBEePKM UX INYHOCTH, pPac-
CMOTPEHNSI XOIaTaliCTBa 00 yOexuIne 1 OXXUAAHNS
NPUHATUA PelLIeHNA TEPPUTOPUAIbHON KOMICCHEN.
Lentper penarpuanyn (Centri di permanenza per i
rimpatri (CPR)) npenHasHa4YeHbI [/11 MHOCTPAHIIEB,
KOTOPbIM OTKAa3aHO B IIPeJOCTaBIeHMN yOexmIna
¥ KOTOpbIe JOJ/DKHBI OBITb BO3BPAILlCHbl B CTPAaHY
IPOVCXOX/EHNUA. 31eCh COfeP>KaTCs INLA, MIyIIe
yOexmIa, KOTOpble COBEPUIMIN IIPeCTYIICHN
IPOTUB MMPA, YeIOBEYECTBA, Lie/iell U MPYHINIIOB
Opranmsanyy O6benuHenHbIx Hanmit u fpyrue ka-
TEropyuy MpecTyIUIEHNI, IpefycMOTpeHHbIe [lekpe-
toM «CanpBrHI»*'. CBOOO/A IIepeBIDKEHNUS B 9TUX
ILIeHTpax orpaHmyeHa. 3akoH ot 30 oxTa6ps 2014 r.
Ne 163 ycTaHOBMI MaKCUMAJIbHBINI CPOK COfiepKa-
HUA B IaHHBIX LeHTpax — 90 pHell. Jexper «Canb-
BUHI» B CT. 2 IIPOJJIEBAET 9TOT CPOK 70 180 mHer™.
Cucrema SPRAR (Sistema di protezione per
richiedenti asilo e rifugiati) BKno4aet B ce6s1 MHOTO-
4JIC/IEHHBIE CTPYKTYPBI MHTEIPUPOBAHHOTO IIpMEMa,
yIpaBisieMble MECTHBIMM OpTraHaMM BJIACTU B CO-
TPYAHMYECTBE C OPIaHM3ALMAMY TPEThETO CEKTOpa
u puHaHCcKupyemble HanyoHanbHbIM GOHIZOM 11ONN-
TVKI Y YCTYT B 00/IaCTY TIPEOCTaBIeH s YOKNIIIa.

' HoBoe nonoeHue He pacnpocTpaHAeT NPaBo Ha NPOMUCKY Ha KOHKPETHYIO KaTEeropuio JinL, B YaCTHOCTV Ha obnafatenei
BMJA Ha XUTENbCTBO AJIA Nofaum 3aasneHus ob ybexuiye (permesso di soggiorno per richiesta asilo), u, cnegosatensHo,
MOXeT BCTYMUTb B KOSUTM3MIO C MPUHLIMIIOM PaBEHCTBA, 3aKpenieHHbIM B cT. 3 KoHctutyuun tanun. Cm.: CILD - Coalizione
Italiana Liberta e Diritti civili. Anagrafe e diritti: cosa cambia col decreto Salvini. Roma: Alternative Libertaire. 2016. URL:
https://cild.eu/wp-content/uploads/2019/01/Anagrafe-e-Diritti_V04.pdf (accessed date: 20.04.2019).

20O cucteme SPRAR cm. Huxe. Mo gaHHbIM YBKB OOH, B 2016 T. UTanbsiHCKUE LIeHTPbI MPUHSAN 0Koso 175 TbiC. cKaTenemn
ybexuia, 4to B BoceMb pa3 6onblue, yem B 2013 . CornacHo AaHHbIM MpaBuTenbcta, B 2016 . 79% BbIHY>KAEHHbIX
MUMPaHTOB HAaXOAMNOCh BO BPEMEHHbIX LieHTpax npuema, 13% — B LeHTpax SPRAR 1 8% — B NepBUYHbBIX LIeHTPax npuema.
Cm.: DLCI - Dipartimento per le liberta civili e immigrazione. Ministero dell'Interno. Riepilogo dati asilo 2015-2016. URL:
http://www.libertacivilimmigrazione.dlci.interno.gov.it/sites/default/files/allegati/riepilogo_dati_2015_2016_0.pdf (ac-
cessed date: 20.04.2019).

21 lekpeT «CanbBUHW» TakXKe MpefycMaTpuBaeT 3aflepaHue B LeHTpax pernaTpriauuy 3a Takue MnpecTynieHus, Kak
CeKCyanbHOe Hacunve; NPOU3BOACTBO, XPaHEHUE 1 060POT HAPKOTUKOB; FPabeX 1 BbIMOraTeslbCTBO; Kpaxa; yrposa uim
Hacunvie B OTHOLLEHNY FOCYAAaPCTBEHHOIO JOJIXKHOCTHOMO NnLa. PaccMoTpeHre 3asBreHnsa O NpeaocTaBneHnn yoexuia
TaK>Ke MOXKeT 6bITb MPUOCTAHOBIIEHO, €C/IN CYLLECTBYET YroSIOBHOE NMPOU3BOACTBO MO OLHOMY 13 Ha3BaHHbIX MPECTYMeHWN,
a OCy’>KAeHue 3a 3To NPecTyrnyieHre NPUBEAET K OTKasy B NPefoCTaBeHUN yoexmLla.

22 Cratbs 4 [lekpeTa npegycMaTpriBaeT, YTo HenerasibHble MUrpaHTbl MOTyT ObITb 3afiepKaHbl B OTAENEHNAX NMOrpaHNUYHON
nonuumMK, ecin B LeHTPax penatpraunmn HeT cBoboaHbIX MecT. B jaHHOM criiyyae HeobxoAyMO paspelleHrie MUPOBOro
CyZby, BblJaBaeMoe Mo 3anpocy KBectopa.
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POPULATION IN INTERNATIONAL LAW

JHOCTpaHIIbI, He IMEIOIIMe CPEICTB K CYLIeCTBOBA-
HIIO, TIONTY4aloT B LieHTpaX SPRAR pas3nuuHble yciy-
T'Y, KOTOpbIe He OTPaHNYVBAIOTCS TOIBKO MUTAaHNEM
Y TIPOXKVMBAHUEM, HO BK/IOYAIOT TAK)Ke 3HAYUTENIb-
HYIO IOJJEP>KKY IIOCPESCTBOM WMHVBUJYaTbHOTO
COIIPOBOXK/IEHVA HA IIYTY COLMATbHO-3KOHOMIYe-
CKOJl MHTerpaunuy, IIOMOLIb B TPYHROYCTPOICTBE,
U3Y4YeHUM A3bIKA, & TAKXKe MHPOPMALMOHHYIO, Me-
IVILTHCKYIO, IOPUVYECKYIO I COLIMA/IbHYI0 IOMOIIb
[Peri 2015:129-134]. C usMeHEHMAMU, BHECEHHBIMU
HOBBIM 3aKOHOJIATeIbCTBOM, 3Ta cucTeMa OyaeT fo-
CTYIIHA TO/IBKO TeM /IULIaM, KOTOPBIe y)Ke AB/IAITCA
Oeneduiapamy MEXXIyHaPOJHOI 3aLMTHI,  TAKKe
HeCOBepIIeHHOIETHUM MHOCTpPaHIaM 6e3 COIpoBoO-
JKIIEHVIS, B TO BpPeMs KaK MCKaTe/Iu yOeXyia CMOTy T
HaXOJAMTbCA TONBKO B FOCYHAPCTBEHHBIX LIEHTPAxX
HEpPBIYHOTO IIPMeMa U JOTIOTHUTEIbHbIX LIeHTPaXx.

Crnenyer oTMeTUTB, 4TO cucTeMa SPRAR crioco6-
CTBYeT MHTerpaluy, B 0COOEHHOCTY COLMATIbHOI,
VHOCTpPaHILeB B VITanuu, HO3TOMY UCKIIOYEHME 13
Hee /NI, MIJYIIMX YOEXNIa, OKaKeT HeraTMBHOE
BIIMAHME HAa Pea/i3aliio X OCHOBHBIX IpaB. boree
TOTO, 3TO OTPaHNYEHME MOXET IPUBECTH K TOMY,
4TO OO/IBIIOE KONMMYECTBO MUTPAHTOB OKKYTCA B
CUTYyalluy He3aKOHHOTO NpeObIBaHMA HA UTAJIbAH-
ckoit reppuropun [Algostino 2018:188-191].

C OffHOII CTOPOHBI, MOKHO YTBEP)K/ATh, YTO CH-
cTeMa IpyeMa U MHTETPaLIM UL, UITYIINX YOexKu-
1y, 1 6exxeH1eB B VTanuu HarpaB/ieHa Ha coOofe-
HJie MeXXIYHAPOIHbIX I PETMOHA/IbHBIX CTaHJAAPTOB
B 9r10il 06mactu. OfHAKO, YUMTBIBASA KOINYECTBO
VHOCTpaHILeB, pubbiBaonyx B Vrammo B mouc-
Kax ybexmIna, Impouefypa pacCMOTPEHMsA 3asBlie-
HMII 4acTo TpebyeT 3HAYNTENTBHOTO BPEMEHM, YTO
3aTPy[HAET IONHYI0 peaqM3allii0 OCHOBHBIX IpaB
3agBuTeneil. Kpome Toro, oTCyTcTBME €MHON 3a-
KOHOJIaTe/IbHOI 6a3bl 11 eAVHOTO YIIPaBJIeHN TIpe-
nATCTBYeT 3 dekTuBHOMY QYHKIMOHMPOBAHUIO
cucreMbl yoexuma. OXugaeTcs, 4YTO Mepbl, Ipu-
HATbIE UTANbAHCKUM IIpaBUTENbCTBOM B 2017 ., B
YaCTHOCTY paclIMpeHe COCTaBa COTPYLHNKOB Tep-
PUTOPUATbHBIX KOMUCCHUIA, TIO3BOMIAT YCKOPUTD pac-
CMOTpeHIe XOfjaTaiicTB 00 yoexuie.

C pyroii CTOpPOHBI, Kak ObI/IO OTMEYeHO BBILITe, HO-
Bblil Jlekper «CanmbBMHM» NIpefycMaTpUBaeT OTMEHY
TYMaHUTApHOI 3aINUTBI ¥ COOTBETCTBYIOLIEIO BMIA
Ha YXUTEITbCTBO IO TYMaHUTaPHBIM OCHOBAHVAM, KO-
TOpBIIT OyZieT 3aMeHeH BPeMEeHHBIMI CIIeIVaTbHbIMU
BUJIaMJI Ha SKUTENIbCTBO (permessi speciali temporanei).

Cuctema SPRAR Tenepn cranoButcs «CucteMoit 3a-
bl OeHeUIApOB MEeXIYHAPOJHON 3aIUTbI 1
HEeCOBEpIICHHOIETHNX MHOCTpPaHLEeB 6e3 COIpoBO-
xpaenust (SIPROIMI)» w MCKIIOYaeT ML, MIJYIINX
yOeXIIIa, U3 IIPOrpaMM MHTETPALMN U COLIAIbHOM
aJJAlTaly, KOTOpbIe CYUTAIOTCA IIPUMEPOM JJiA Bell
Espomnbl. Kpome Toro, npopjienne nepuopa agMiuHu-
CTPAaTUBHOTO 3ajiepyKaHVsA MCKareyeil yoexmnia mo-
BJ/IeYeT 3a COOOJ HapylueHye MX JIMIHON CBOOOMBI.
Cronb 3HaYMTENbHOE COKpAllleHMe OCHOBHBIX IIpaB
TaKoJ1 HambosIee YsA3BUMOI KaTerOpui JINLI, KaK BbI-
HY>K/IeHHble MUTPAHTBI, IPOTUBOPEYUT NPMHIMIAM
PaBEHCTBA U YHUBEPCATIbHOCTH [IPAB Ye/I0BEKa.
ITepexops x aHanusy ombiTa Koponesctsa Vc-
HaHNA 10 Peann3alyy MUHMMA/IbHBIX IIPaB BbIHYX-
ICHHBIX MUTPAHTOB, HEOOXO/VIMO OTMETHUTb, YTO B
2017 r. B cTpaHe ObIIO 3aperCTPUPOBAHO HANOOMIb-
1Iee KOIMYeCTBO MPOLIeHIiT 06 yOexXuIie ¢ MOMeHTa
HIPUHATUA TepBoro 3akoHa o6 ybexuie B 1984 r.
B maHHOM cyyae 3T0, HECOMHEHHO, CBA3aHO C BeHe-
CY3/IbCKMM KPM3JICOM, OFHAKO B TOM JKe Tofly IIpaK-
TUYECK) BJIBOE BO3POC/IO KONMYECTBO 3asABOK, IIO-
flaHHBIX rpakaHamy Cupun. BosMoXHO, CBOIO pOJIb
37iech cpirpaa 6ornee OrpaHMYUTENIbHAS MUTIPAL-
OHHasA MonuTuKa lepManuy u Vramum B ocnegHmue
TOfIbl, XOTSI 9TV CTpaHbl — WwieHbl EC mpono/mkaoT
IPMHMMATh HauOoblilee KOMMYECTBO XONATANCTB
o mpepocraBneHny ybexnia. OgHAKO, HECMOTpA
Ha 0O0/IblIIOe KONMYECTBO 3asB/ICHMII, NOJAHHbBIX B
Vcnanuy, B 2017 I. KOMMYECTBO BHIHYKIEHHBIX MU-
TPaHTOB, KOTOPbIM ObITa IIPeOCTaBIeHa KaKas-n-
60 u3 GopM 3aLNThI, COKPATUIOCH HOYTHU BABOE 10
CPaBHEHUIO C IPEIbIAYLIMM TOfIOM. YIIOTHOMOYEH-
HbIVI 110 TIpaBaM 4YenoBeKa B Vcrianum B Hayane 2018 1.
TaKOKe YKasajl Ha yBe/lM4eHMe KOIM4yecTBa Hepac-
CMOTPEHHBIX MPOLIEHMII, YTO, HECOMHEHHO, B/Ie4eT
HeraTuBHbIe MOCIECTBYA [/ 3asABUTENEN C TOUKM
3peHNs OCYILeCTBIEHNS X OCHOBHBIX IIpaB™.
I[TpaBo Ha y6exnIe IpefycMOTPEHO B II. 4 CT. 13
Konctutryuyun Vicmanum, kotopas IacuT: «3aKOH
ompefieNsAeT YCIOBUA IIPEJOCTABICHUA yOexuIa
rpaXX[jaHaM IPYTUX CTPaH M alaTpyuaM». ITO I0JI0-
JKeHle T1epBOHAYaIbHO BbI3BAJIO JIMCKYCCUIO CpPEfu
KOHCTUTYLIIOHA/IUCTOB 10 BOIIPOCY O TOM, JOJX-
HbI /I HOPMBI O TIpaBe Ha yOeXuIe copep>KaTbcs
B 0OBIYHOM 3aKOHe WM B opraHmieckoM. KoHcu-
TyunoHHblii ¢y, Vicnmanuu B Iloctanosnenyn or 27
¢epans 2002 1. Ne 53 BbICKa3a/ICs B HOJIb3Y IIePBO-
ro BapyaHTa, COC/IABILNCH Ha JEJICTBOBABIINI B TO

2 B 2017 r. IcnaHua npegocTaBmna ctaTyc 6exeHua 595 nvuam (Camblii BbICOKMI NOKa3saTtesb ¢ 1994 1.), 04HaKo B CpaBHEHUN
C NPOLUbIM FOAOM MOKasaTesb ynan ¢ 67% o 35%, UTo Huxe cpefjHero obLyeeBponeiickoro nokasatens 45%. Cm.: CEAR —
Comisién Espariola de Ayuda al Refugiado. Las personas refugiadas en Espafia y Europa. Madrid. 2018. P. 130-131. URL:
https://www.asylumineurope.org/sites/default/files/resources/informe-anual-cear-2018.pdf (accessed date: 20.04.2019).
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HACENNEHWE B MEXOYHAPOAHOM TMMPABE

E.[. KpanusHuukas, P. BpyHettn

BpeMsA 3akKoH oT 26 MapTa 1984 r. Ne 5 o mpase Ha
ybexxuiie. B wactHOCTH, B ykasaHHOM IlocraHoB-
JIeHUM OTMeYaeTcss BO3MOXKHAsA CBA3b MEXJy pac-
CMaTpUBaeMbIM 3aKOHOM J IIPaBOM Ha CBOOOAY 1
6€30IaCHOCTD, 3aKpeIvIeHHbIM B II. 1 cT. 17 KoHcTn-
Tyuuu Vicranuu, KOTOpbIl ycTaHaBimMBaeT: «Kax-
ZIbIIT IMeeT TIpaBo Ha cBoboxy u 6e3omacHocts. Hu-
KTO He MOXKeT OBbITb /VIIeH CBOOOIBI MHAYe, KaK B
COOTBETCTBUM C TIOJIOKEHVAMIU HACTOALIEI CTaTbU U
B CITy4asx ¥ GopMax, IPefyCMOTPEHHBIX 3aKOHOM.
Bynyun ogHMM M3 OCHOBHBIX, IIPaBO Ha CBOOOAY 1
0€30IacHOCTb JO/DKHO PerympoBaTbhcA OpraHmye-
CKMM 3aKOHOM. TeM He MeHee B HazBaHHOM Ilocra-
Hobnienun Cyp; pasbsACHAET, YTO IPeIyCMOTPEHHbIE
B 3akoHe 00 ybexuine orpaHnyeHNs He SBJIAIOTCA
IPsMBIMU OTHOCKUTEIPHO OCHOBHOTO IIPaBa, 3aKpe-
IVIeHHOTOo B II. 1 ¢T. 17 KoHcTuTynum - peds uper,
cKopee, 00 MH/VIBUJYa/IbHBIX OIPAaHNYEHMNAX, B CO-
OTBETCTBUY C KOTOPbIMU OIIpefie/ieHHas KaTeropys
VHOCTPAHIIEB, Ke/TAIOLIMX MOTyYnThb yoexxule B Vc-
[IaHWMY, TI0/Ib3YETCs MMYHON cBOOOIOI], IIPV3HAHHO
I Beex ucnanckoit Koncrtutynmert. ViHpiMu cnosa-
M, CyJi TOBOPUT O BpEMEHHBIX U3MEHEHMAX, B paM-
KaX KOTOPBIX OIpefie/ieHHble CYOBEKTHI OIb3YI0TCA
CBOVIM IIPaBOM Ha JIMYHYI0 CBOOOAY B KOHKPETHBIX
U HeoboO1aeMbIx o6cTosATeNbCTBAX. TakuM obpa-
30M, HOPMaTVBHO-TIPAaBOBOE PEryIMpoBaHue cepol
IPeoCTaBIeHNA YORXKNIA MOXET COfepXKaTbCs B
OOBIYHOM 3aKOHe, XOTsA OHO M 3aTparuBaeT OCHOB-
HbIe IIpaBa, KOTOpPbIe, OJHAKO, He MOfIeXaT 0600111e-
uumio [Villanueva Turnes 2017:119-123].

B HacTosimee Bpems mpaBo Ha y6exuie B Vc-
HaHUM perynupyercst 3akoHoM oT 30 OKTAOps
2009 r. Ne 12 o mpaBe Ha y0exxuIne U JOIONTHUTENb-
HYyI0 3amuTy* (manee — 3akoH 06 ybexuie), KOTO-
pblil MMIITIEMEHTUPYET CPefy IPOYero AUPEKTHUBDI
EC B manHOII cdepe 1 OBTOpSIET B CT. 3 ompexee-
HIIe TIOHATNA «OeXeHell», cofepkaiieecs B KonBeH-
uym 1951 1. B Mcnanuu taxske MO>KeT ObITh BbIaH
BIJ] Ha )KUTEIbCTBO 110 TYMAHUTAPHBIM OCHOBAHU-
M, KaK 9TO IPeIyCMOTpPeHO B 3akoHe Ne 4%,

[Topapmok mpegocTaBieHNs MEX/yHapOJHON 3a-
IVITBI TOXE perymupyeTcs 3akoHOM 06 ybexxuiie 1
HOJpasfiefiAeTCs Ha IBe OT/eIbHbIE TPOLIEYPhl B 3a-
BUCUMOCTH OT TOT0, IOJJAHO /I TIPOILEeHNEe Ha TepPU-

Topuy VcnaHuu mm >ke Ha rpaHuLie (B OT/e/IeHMAX
HO/IMLIMY, OTBEYAIOIMX 3a MOTPAHMYHbIE ITYHKTBI,
MeX/TyHapOIHbIX a9POIOPTAX U IOPTAX) U B LIEHTPAX
3apiepxanns nnocrpauues (Centros de Internamiento
de Extranjeros (CIE)), Tiie B Ka4ecTBe MepBbI IIpefo-
CTOPO>KHOCTU COJiePKaTCsl MHOCTPAHIIbI, KOTOPbIE
HOJJIEXKAT SKCTPAIMLMM B COOTBETCTBUM C JOIOBO-
pamu o peagmuccun. IIpouenypa nogauy npoeHus
Ha rpanute (iter en frontera) o6br4HO 6071ee 6pICTpas,
4eM Ha TepPPUTOPUU CTPAHBL B HeliCTBUTENbHOCTI
HEe3aBICYMMO OT MeCTa IIofjauyl paKTuieckoe BpeMs
paccMOTpeHMA XOfIaTaliCTB 4acTO OKa3blBaeTCs 3HA-
YUTENTBHO O0JIee IIUTENTbHBIM, YeM IPeJyCMOTPEHO
B 3aKOHOJATeNIbCTBE. B TeyeHme sToro nepuogpa 3a-
ABUTENI0 B JIIOOOM C/Iydyae IIPeJOCTABIACTCA TaK
HaspiBaeMas Tarjeta Roja — oduiuanbHbI JOKY-
MEHT, YJOCTOBEPAMIINIA JINYHOCTb, KOTOPbI MOJ-
TBEPK/A€T, YTO JINII0, KOTOPOMY OH IIPMHAJJIEXNT,
AB/IAETCA VICKaTeseM yOexuuia. [JlaHHBI JOKYMeHT
jlerajmayeT IpeObIBaHME MUTPaHTAa Ha TEPPUTO-
pun Vicnanum B TeyeHMe IIepHOJA PACCMOTPEHM:
€ro xopiaTaiictBa. depes 1ecTb MecALeB C MOMEH-
Ta IOfja4M IPOIIEHNSA O MEXIYHApOJLHOI 3aIuTe
Tarjeta Roja jaet npaBo Ha paboOYYIO [eATETBHOCTD.
PaccmoTpenne xoparaiictBa 0 MEXIYHAPOIHOI 3a-
IIMTE BXOAUT B KOMIIETEHIMIO YIpaB/IeHus 1o ybe-
xuuy n 3ammte (Oficina de Asilo y Refugio (OAR)),
B TO BpeMs KakK IIPe[IO>KeHe O PEIleHN) BbIfIBU-
raeT MeXMMHICTepPCKass KOMUCCUA IO yOeXMIry
(Comision Interministerial de Asilo y Refugio (CIAR))
U Hampap/seT ero B MUHUCTEPCTBO BHYTPEHHUX
pen. ITo nToram paccMOTpeHNA XO#ATalICTBA O MeX-
[IYHAPOJHOI 3alluTe MOXKET ObITh IPefOCTaBICH
craryc OexeHla, craryc Oeneduiumapa cybcupm-
apHOIi 3aIUUThl MM BUJ, Ha SKUTEIbCTBO IO IyMa-
HuTapHbIM ocHoBaHusAM [Torres, Alarcon, Barcena
2017:32-39].

VcnaHcKoe 3aKOHOJATENbCTBO, KaK M MTa/lbsH-
CKOe, IIPefoCTaB/sgeT MCKaTelnsAM ybexuina u Oe-
KeHI]aM IIpaBa, KOTOpble HeoOXOfmuMBbl Ayt obe-
CIeYeHMs JOCTOMHOTO YPOBHA XXU3HU. Bo-1epBbIX,
pedb MJET O IpaBaX, KOTOpble NO/DKHBI OCYIEeCT-
B/IATbCA B NepMOJ, NOJA4YM M PACCMOTPEHMS IIPO-
IIeHNA 0 MeXJYHapojHoit 3amuTe. OHY 3aKpelle-
HbI B II. 1 ¢T. 18 3akoHa 06 ybexuie®. Bo-BTopbIx,

2 Ley 12/2009, de 30 de octubre, reguladora del derecho de asilo y de la proteccion subsidiaria. URL: https://www.boe.es/
buscar/pdf/2009/BOE-A-2009-17242-consolidado.pdf (accessed date: 20.04.2019).

% Ley Organica 4/2000 sobre Derechos y Libertades de los Extranjeros en Espafia y su integracion social (Art. 31(3)). URL:
https://www.boe.es/buscar/act.php?id=BOE-A-2000-544 (accessed date: 18.04.2019).

2% [MpaBo 6bITb NPU3HAHHBIM B KAUECTBE NCKATENs MEXAYHAPOAHOW 3aLUTbl; MPABO Ha GeCNNaTHYIO PUANYECKYIO MOMOLLb
1 NoMOLLb NePeBOYMKa; NPABO Ha Nepegady ceoero aesna B YBKB OOH; npaso npuoctaHoBnieHus foboi npoueaypbl no
BbICbISIKE, BbIABOPEHMIO UV SKCTPAANULMNY, KOTOPAst MOXKET NPeACTaBsIATb CO60I yrpo3y A1 nLa, ULLYLLEro yoexuLue; npaso
3HATb COAepKaHve fena B Noboe Bpems; NpaBo Ha MeAMLMHCKOE O6CYKMBaHWE; NPABO Ha MOJSTyUYeHVEe OMNpPeaesieHHbIX

coumnanbHbIX nocobuii B TeUeHne OTBEEHHOIo BpeMeHW.
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3TO IIpaBa, CBA3aHHbIE C YCIOBUAMM IpueMa. Tak,
m. 1 cr. 30 3akoHa 06 ybexuine I7IacuT, YTO /NI,
unymye yoexuiia u He uMeolie HeoOXOAMMbIX
CPEACTB K CYIeCTBOBAHMIO, OO/NaJal0T IIPaBOM
Ha IO/Iy4eHMe yCIyT CUCTEeMbI IIpMeMa 1M MHTerpa-
LM, @ TAaKKe COLMANbHBIX YCIYI. B-TpeTbux, B
m. 1 cT. 36 gaHHOrO 3aKOHA YIOMUHAIOTCA IIpaBa,
KoTopble ycTaHoBeHbl B KonBenuunm 1951 r., mc-
IIAHCKOM 3aKOHOJAaTeNbCTBE OO0 MHOCTPAaHIAX M1
VMMUTPAllUM U 3aKOHOJATENbCTBe EBPOIENCKOro
COI033, a TaKXe Te IpaBa, KOTOpble MPefycMOTpe-
HbI HernocpepctBeHHo nopamn. (a)-(k) m. 1 paccma-
TPUBAEMOJ CTaTbM, BK/IKIOYAsA IIpaBa Ha JOCTYI K
TOCYJapPCTBEHHON CTyX0e 3aHATOCTY, CBOOORHOE
HepefBIDKEHNe, JOCTYII K 00pa3oBaHMIO, CUCTEMe
3gpaBooxpaHeHus u oxuipio [Villanueva Turnes
2017:127].

Yamre Bcero mpasa, OTHOCALNMECA K IIE€PBOI
TpyIIIle, HAPYLIATCA IpU 0OpAIeHNN C MUTPAHTa-
MM, KOTOpbIe NIPUOBIBAIOT TI0 MOPIO K IXKHOI Ipa-
Huue Vicmanum wmn B asponopt Mappua-bapaxac.
PerynmupoBanye noToka BbIHY>XI€HHBIX MUTPaHTOB
Ha Hobepexbe, B OCHOBHOM B poBMHIMAX Kayic n
Anbmepus, B TIOC/IeHNE TOfIbl XapAKTePM30BaNOCh
OTCYTCTBMEM €[MHOIO YIPAaB/IeHUs, CI0KHOCTbIO
obpalieHus ¢ muIaMu 0cobo Ys3BUMBIX KaTeropuii
(HampyMep, >KepTBaMyU TOPTOB/INM JIIOABMM), & TaK-
)Ke HeXBaTKOl MHQOpMalLuy, Kacaloljeiics Ipasa
Ha IOJy4YeHMEe MEXIYHApogHOi 3ammThl. ITO Ka-
caeTcst 9KcknaBoB CeyTa M Menuibs, To 31U Me-
CTa JCYepIany CBOM BO3SMOXKHOCTM IIpMeMa ellle B
2017 r. [lJaHHas cuTyauus IpuBeNa K TaK Ha3blBae-
MbIM devoluciones en caliente — He3aMeIUTENbHO
BBICBIIKE JIIOfIE, 3a/lepKaHHbIX B IPUTPAHNYHON
30HeY.

B 2019 r. B asponopry Majpupn-bapaxac 4yucno
UL, VIIYIMX YOeXMINa, 3HAYMTETbHO YBeIMdN-
7I0Cb, HO OTfleJIeHM 1, IIPeJHa3HaYeHHble /I VX IIPU-
eMa, a TAaK)XXe MX IIepPCOHaJI 0Ka3a/IMCh HEeJOCTaTOYHO
noarorosaeHbIMy. O3a004eHHOCTDb BBI3BAJI BOIPOC
0 cynbbe HecoBepIIEHHONETHUX 0e3 COIMpPOBOX[e-
HIsI, 0COOEHHO YA3BUMOII KaTerOpuy /LI, KOTOPOJ
JIOJDKHO YIeNAThCA NOBbIIIEHHOEe BHUMaHue. bpino

YCTaHOBJIEHO, YTO B HEKOTOPBIX CTy4asX BO3pPacT
He OpaJics B pacyeT, YTO MO3BOJIA/IO PACCMATPUBATD
XOJjaTaliCTBa JeTell KaK IOflaHHble OT B3POC/IOro; B
pesy/bTaTe HECOBEpLICHHOJETHNE 3asABUTEN JIU-
IIa/INCh JJOCTYIA KO BCeM CIeLMaJbHBIM IIpaBaM,
IpeNyCMOTPEHHBIM I JaHHON Kareropuu. IIpo-
671eMbl BO3HMKA/IM TAK)XKe B CUTYALMH, KOTa Heco-
BEpIICHHO/IETHIE CONPOBOXJAMICh B3POCIIBIMY,
KOTOpbIE He MIMe/IN JOKYMEHTOB, IIOATBEP>KJafoI X
Ha/IN4yye OTHOIIEHMII POACTBA JIM ONEKYHCTBA, 1
KOTOpbIe BIIOC/IEICTBUY OKa3a/lUCh He CBA3AHBI C
HeCOBEepIIeHHONeTHUMI™,

3pech TakxKe C/lefyeT OTMETUTD, YTO IPOLIeHNe
0 MEeX/YHapOJHO 3alliTe, paCCMOTPEHHOE B CO-
OTBETCTBUM C IIPOLIEAYPOIL en frontera, ¢ Gomblielt
BEPOATHOCTbIO OyfleT IPU3HAHO HeIpyeMIeMbIM
WM OTKIOHeHo. Komuter mo nuxsmpanym paco-
BOJI AMCKPUMUHALMM TAKXXe BBIPA3WI 00€CIOKO-
€HHOCTb 110 TIOBOZY TeHAEHLM K 6ojiee ObICTpOMY
PacCMOTpPEHUIO 3asB/IEHNII, HOJAHHBIX IPKIaHAMM
Cupun, 10 CpaBHEHMIO C XOaTaiiCTBaMM IPaXAaH
[PYTUX HAlMOHA/IbHOCTEN (0COOEHHO YKpaMHCKUX
U MaJIMIICKUX)>.

Yro KacaeTcs IpaB, OTHECEHHBIX KO BTOPON I
TpeTbell IPyIIaM, B 3TOM ClIy4ae HeOOXOVIMO U3-
YYUTb CHCTEMY IIpMeMa U VIHTeIPAli BBIHYK/IEH-
HBIX MUTPaHTOB. VcmaHCKas cucreMa OTINMYaeTCA
CMEIIaHHBIM YIIPaBJIeHNEM U COCTOMUT U3 CeTH 00-
IIeCTBEHHBIX IIEHTPOB, 4 IMEHHO LIEHTPOB IIpyeMa
6exxenues (Centros de Acogida a Refugiados (CAR)),
HpefHa3HAYeHHBIX JUI MCKaTeneil yoexxuia, bexe-
buIMapoB MEXYHAPOLHON 3allIUThI ¥ alaTpyUioB
B JVcmaHum, IeHTPOB BPEMEHHOTrO IIpeObIBAaHMA
ummurpantos (Centros de Estancia Temporal de
Inmigrantes (CETI)) B Ceyte u Menmmnbe (pegycmo-
TPEHHBIX TAKOKe [/ HeJleTa/IbHbIX IMMUTPAHTOB),
TaKKe LIEHTPOB C IpOrpaMMaMM IIpyieMa U MHTerpa-
1yn, ocymectssiembiMu HIIO®. B ocHoBe mcnan-
CKOJI MOJie/IY TIpUeMa BBIHYKIEHHBIX MUTPAHTOB
JIeXNT VHTETPALVIOHHBINI METOH paboThl, IOfpas-
YMEBAKOWINMI MOCTEIIEHHDIVI INPOLIECC VHTErpaLyn
MUTPAHTa IO TIO/HOI ero aBTOHOMMUM M TIOfpasfe-
sIomiics Ha Tpy 9Tamna’. VX mpogo/mKuTebHOCTD

Z Mo paHHomy Bonpocy ECIMY BbiHec MocTaHoBneHne oT 3 oktAbpa 2017 r. no geny N.D. and N.T. v. Spain (nos. 8675/15 and
8697/15).

% Las personas refugiadas en Espaia y Europa. Madrid. 2018. P. 93. URL: https://www.asylumineurope.org/sites/default/
files/resources/informe-anual-cear-2018.pdf (accessed date: 20.04.2019).

% Informe sobre discriminacién de personas migrantes y refugiadas en Espaia. Madrid. 2016. P. 16. URL: https://www.cear.
es/wp-content/uploads/2017/02/Informe-discriminaci%C3%B3n.pdf (accessed date: 20.04.2019).

3 HenpaBWTeNbCTBEHHbIE OpraHu3aumMmn cybcuampytotcs [eHepanbHbIM - yNpaBfeHMeM MO BOMPOCaM  MUrpaumm
MuHncTepcTBa Tpyaa v coumanbHoro obecneuenns Vicnanun. Cpeactea, npegoctasnerHble HINO ans npriema n uHTerpaumu,
[OMOJHAOTCA pecypcamu, KOTopble MOCTynatoT 13 06Lero rocyaapcTBeHHOro GloaKeTa leHepanbHOro cekpetapuarta no
BOMPOCaM UMMUTPALIMN U SMUTPALUN 1 — A1 HEKOTOPbIX Mporpamm — n3 EBponeiickoro poHaa 6exeHues, 13 EBponeiickoro
coumanbHoro doHga n GoHpa ybexuila, MUrpauum 1 HTerpaumm.
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E.[. KpanusHuukas, P. BpyHettn

3aBJCUT OT YPOBHSA YA3BUMOCTU MUTPAHTOB M A
JINL, KOTOpble He BXOAAT B 0CO00 ysA3BMMbIE Kare-
ropuy, coctapisieT He Oonmee 18 Mecsnes (iecTb
MecslleB — STall NpUeMa, IeCTb MeCALeB — 3Tall
VIHTETPaliM ¥ LIECTb MeCAleB — 3Tal oOpeTeHus
aBToHOMUM). [IJ1s1 7111} 0CO0O YSA3BMMBIX KaTeropuii
HPOJO/DKUTENIBHOCTh  MHTETPALMOHHOIO  IIpyeMa
COCTaBIIAET MAaKCUMyM 24 MecsAua (HeBATb Mecs-
LIeB — 9Tall IpueMa, 11 MecAnes — aTall MHTErpa-
LMY U Y9eThIpe MecsAlla — 3Tall oOpeTeHMsA aBTOHO-
mun) [Lopez Martin, Gil Garrido, Montero Orozco
2016:106-108].

VIHTerparoHHble IPOrpaMMBbl HAallpaBIeHbl Ha
peanusaLyio BBIIEYIOMAHYTBIX IIPAB BBIHY)K/IEH-
HbIX MUTPAHTOB, CBA3aHHBIX C IPMEMOM 1 MHTErpa-
Ieil, OHAKO Ha JaHHOM 3Talle TaK>Ke BO3HVKAIOT
CUTYyaluy, KOTOpble XapaKTePU3YIOTCA Pa3/INYHbI-
MM HapyueHuAMM. YTo KacaeTcs mpasa Ha pabory,
HpeXye BCEro ClIefyeT INOMHUTD, 4To B Vicmanum
VLA, VIIyIye YOeXNINa, MOIYT OCYLIeCTB/IATH
pabouyl AeATENBHOCTh IO IPOLIECTBUY IIECTH
MecsIleB C MOMEHTA IOAauM 3asABJICHUA, TIOITOMY
IepBble MeCALbl MOCBAIIATCA U3YYEHUIO A3BIKA
u obydyennio. K fmaHHBIM MeponpuATMsM Heo0-
XO[IIMO OTHOCUTBCA C IIPelelbHbIM BHUMAaHUEM,
IIOCKO/IbKY OTCYTCTBME A3BIKOBBIX HaBBIKOB, HI3-
KT YpOBeHb INpPOQeCcCHOHAIbHON HOATOTOBKM M1
ICUXOJIOTMYECKNe TPABMBbI, CBS3aHHBIE C OIBITOM
BBIHY)KJIEHHOJl MMTpalluM, OKAa3bIBAlOT HeETaTHB-
HOe B/IMAHNE Ha COLMATbHO-IPO(ECCHOHANTbHYIO
unrerpamuio [Iglesias Martinéz, Estrada 2018:154].
Vckatenmn ybexuia 1 6eXXeHIbl, KaK U BCe MMMIU-
TPAHTBI, Yallje BCero paboTarT HeOPUIMANIBHO 1 B
HECOOTBETCTBYIOINX YCIOBUAX Tpygpa’. dakrude-
CKV 9TO IPMBOJMT K «3aCTPEBAHNIO» B HEHA/IESKHBIX
CerMeHTax IPOU3BOACTBA U 3aHATOCTI HE3aBUCUMO
or ux kBammukanuu [Iglesias Martinéz, Estrada
2018:152]. Ecnm, ¢ OfHOI CTOPOHBI, CYILIECTBYIOT
TPYAHOCTH, CBsA3aHHbIE C HEOIIPEee/IeHHOCTDIO TIpa-
BOBOTO 1 a[MHUCTPATUBHOTO CTAaTyca MCKaTesel
ybexxuliia, uim TPYSHOCTU C UCTpeOOBaHMEM cep-
TUPUKATOB U JOKYMEHTOB U3 CTPAaH JMCXOAA, TO, C
IpyToii — HaO/MIOaeTCA TeHJEHINA K COIIACUI0 Ha
no60oro Bupa paboTHI, NMPOAMKTOBAHHAS HACTOS-
Te/IbHOI HEeOOXOMMOCTBIO BBIMTY 32 PAMKI CHUCTe-

MBI TIpyeMa, 4TOOBl 00pecTyt 9KOHOMUYECKYI0 He-
3aBUCUMOCTD. [IpyruM HeMaloOBaXXHBIM (aKTOpPOM,
BIIVAIOIVIM Ha COLVA/IIBHO-TPYHOBYI0 VIHTEIPALINIO
IAHHOJ KaTerOpUN /UL, ABIAETCA CETh COLUATIbHON
HOJIePXKKIM: TaM, Iie OHa C/1aba, MHTErPUPOBATHCA
OyneT cloxHee.

Yro KacaeTcs IpaBa Ha >KIINILE, TO IPOCUTEN
u GeHeduumappl 3alUTBl CTATKUBAIOTCA C TPYH-
HOCTAMM IIpM OCYIIeCTBJICHMYM JAHHOTO IIPaBa,
KOTJIa TOKUJAIOT LIeHTpbl npueMa. CoOCTBEHHUKM
KIIIbS VI apEeHJOMlaTeN YacTO TPeOyT IpefocTa-
BUTb APaHTNY, IUTATeXHbIE BEJJOMOCTH ¥ CIIPABKI
O HQ/IMYMM CPEACTB K CYIIeCTBOBAHNIO, KOTOPBIX Y
BBIHY)K/IEHHbIX MUTPAHTOB OOBIYHO HeT. Bmecre ¢
TeM JJOCTYI K 00I[eCTBEHHOMY >XMIOMY (OHTY, KaK
IPaBUJIO, MCK/IIOYAETCsA, ITOCKOIBKY /IS IIPEOCTaB-
JIEHVA TAKOTO JXWIbS NPeIbABIIAITCA TpeOOBaHMA
(HampuMep, OIpeNieNeHHBIl TIepUOy, MPOKMBAHUA
B KOHKPETHOM MYHMIMIIA/NNTETE), KOTOPbIM JINLA
JITAaHHOJI KaTerOpMy efiBa /Il MOTYT COOTBETCTBOBATb.
B cBA3U c 3TMM, 3HAYNMTENIbHAA YACTh VMCKATENEN 1
OeHeduIMapoOB 3aIUTBI MOXKET MOMYYUTDH HOCTYII
TOJIBKO K IOMaM COBMECTHOTO TIPOXXVMBAHUS, TJie YC-
JIOBVA XXM3HM YaCTO HAHOCAT BpeJl ICUXNYECKOMY 1
b13MIecKOMy 3[0POBBIO STHX JIIOfiEll U BBI3BIBAIOT
pasHor/macusA B oOILIecTBe, KOTOPbIE 3a4acTYHO fAB-
AI0TCA 671arOfjaTHON TTOYBOI /IS TIPOSIBNIEHMI pa-
cusama u kceHodobun [Lopez Martin, Gil Garrido,
Montero Orozco 2016:113].

Yro KacaeTcs IpaBa Ha 3[,0POBbE, TO UCIAHCKASA
cucTeMa IpyeMa JJO/DKHA PelUThb TaKye Ipo6/eMsl,
KaK OTCYTCTBUE TMIMeHbl B MECTaX IIePBOTO IIpHeMa,
OTCYTCTBUE KOMIIETEHTHBIX CITY)X6 OXpaHbI ICUXN-
YeCKOrO 3[J0pPOBbS BBIHY)KIEHHBIX MUTPAHTOB M
TPYAHOCTb JJOCTYIA K MECTHBIM MEAMIMHCKUM YC-
JTyraM, XOTs1 MCKaTeM yOeXXNIa 1 OeXKeHI[bl IMEeIOT
IPaBO Ha MOJTy4YeHNe KapThl MEAUIIMHCKOTO CTPaxo-
BaHNA, KOTOpas FapaHTUPYyeT AOCTYI B MeNUIVIH-
CKUe LIeHTPBI U1 OOIbHMIIBI HA TeX >Ke YCIOBUAX, YTO
u mis rpaxpaH Vcnanmu [Rodriguez-Garcia-de-
Cortazar et al. 2018:112].

B saxmiodeHme HeOOXOOMMO OTMETUTb SABHBIN
npo6en B MCIAHCKOM MUTPAlMOHHOM 3aKOHOJA-
TenbcTBe. [locme BcTymneHmsa B cuny 3akoHa 06
yOexIie, COITTaCHO TPeTbeMy NOMOKEHNIO 3aKITI0-

31 JTan npuema npeaycMaTpuBaeT YAOBNETBOPEHVE OCHOBHbIX MOTpebHOCTel 6eHedrLapa C MOMEHTa ero npuobbITUA B
VicnaHuio 1 BKoYaeT B cebn peanusaumio npasa Ha obLyeHne Co Cneuran3npoBaHHbIM NepPCOHANoM, NCUXONOrMYecKyto
NoAAEPXKKY, IOPUANYECKYI0 MOMOLLb, YCIYT NMMCbMEHHOTO 1 YCTHOTO MEePEeBOA], a TakKe MEPOMNPUATYS, peanuyemble B
LieHTpe npriema. BTopoit aTan (MHTerpauwms) HaumHaetcs, korga 6eHeduLMapbl MOKMAAOT CMCTEMY NpUeMa 1 3anpalumnBaioT
HeobXo4MMYI0 MOMOLLb, UYTOObI MMETb BO3MOXHOCTb MPOAOMKUTL MPOLECC MHTErpaLmm camoctosTenbHo. Mporpamma
MHTerpaumm 3aBepLUaeTca TPeTbMM STarnoM (06peTeHrie aBTOHOMUN), Ha KOTOPOM 6eHedULMapbl MOTYT MOMYYMTb NMOMOLLb

no onpeneneHHbIM acneKkTam.

32 Cm.: Informe sobre discriminacién de personas migrantes y refugiadas en Espaiia. Madrid. 2016. P. 9-11. URL: https://www.
cear.es/wp-content/uploads/2017/02/Informe-discriminaci%C3%B3n.pdf (accessed date: 20.04.2019).
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YUTENBHOTO pasfiesa, HPaBUTENbCTBO 0053a10Ch
U3JaTh VCIOTHUTEIbHBI PErAMEHT 0 BBEJICHIIO
B JIeJICTBME JAaHHOTO 3aKOHA B Te4YeHUe MOC/IeNyI0-
myx wecty MecAles. Ilo mpomectsum 10 et ato
HOJIO)KEHVe TaK 1 He OBIIO peann3oBaHo, 1, COOT-
BETCTBEHHO, IPOJO/DKAIOT [IeICTBOBATb HOPMBI
Koponesckoro ykasa ot 10 pespansa 1995 r. Ne 203,
KOTOpbIe IIPVBE/M B MCIIOJTHEHVE IPeAbIYIInii 3a-
KOH 0 6exxeHIax or 19 mas 1994 . Ne 9, Yro kacaercs
peanusanyy npas OeXeHIeB, TO IOCTEACTBIUA Ode-
BYJIHBL: OTCYTCTBYE HOBOTO perlaMeHTa OCTaBMIIO
VICTIO/IHUTE/IbHBIM OpTaHaM IIMPOKJeE ITOTHOMOYMA
B MUTPAIMOHHON c(epe; IOKa3aTebHbIM IpYMe-
POM ABJIAETCA IIPYIMEHEHE TI0 CBOEMY YCMOTPEHMIO
nuddepeHIpOBaHHOrO 00paleHVisi B OTHOIIEHUN
JINIL YA3BUMBIX KaTeropuii. Kak mokaspiBaeT OIBIT
CeyTbl 1 Memuiby, CyLIECTBYIOT HPOTUBOpEUNA
MeX/y OpraHaMy YIpaB/eHNsA, KOTOpbIe INpeiro-
YUTAOT OTPAaHMYNUTENbHOE NPVMEHEHNUe 3aKOHa, 1
KOHTPONUPYOLIUMI 1 CyAeOHBIMM OpraHaMu, KO-
TOpble HACTaMBAIOT HA €r0 LIMPOKOM TOJKOBAaHWN,
6oree 6rmaronpuATHOM /11 9P PEKTUBHOI peannsa-
LMY TIPAB BBIHY)KJ€HHBIX MUTPAHTOB.
Murpaunonnbiit Kpusuc B EBpone geMoHcTpu-
pyeT, 4To, HECMOTPS Ha CYILeCTBOBAHME MEX/IyHa-
POIHBIX ¥ PETMOHA/NbHBIX CTAaHZAPTOB B OOIACTM
IIpaB 4eI0BeKa, Ha IIPAKTHKe Te IIPaBa, KOTOpble He-
06X0AMMBI /IS OAepXKaHNA JOCTOITHOTO YPOBHA
KM3HY JTI0fIeTt, 00paTUBILMXCS € IPOCbOOI O TIpeso-
CTaB/IeHNNU YOeXMUIa, He COOMIONAITCSA B MOMHOM
mepe. Ha npumepe VMcmanmm m Mranmym MOXKHO
Ha0/TI0laTh, KaK IOCY[iapPCTBA, KOTOPbIE BBIHYX[e-
HbI CTAJIKMBATbCA C YPe3MEPHO OOMBLINM HOTOKOM
BBIHY)K/IEHHbIX MMUIPAHTOB, HAUMHAIOT IPOBOANTD
0oree peCTPUKTUBHYI MUTPALVIOHHYIO HOTUTUKY.
Y>KkecTOueHMe 3aKOHOMATEIbCTBA O TIPEOCTaBIeHNN
yOexmia, B CBOK OYepefb, CTAHOBUTCA MHCTPY-
MEHTOM HOJIUTUYECKIX SUT B 60pbOe 3a BIIACTD.
Heo6xonumo onpefiennTh MeXaHU3MbI CIIPaBef-
JIMBOTO pacIIpefie/ieHNs UCKaTerell yoexuia, pas-
ienuTb OpeMs 0653aHHOCTEN MY eBPOIIeVICKIMM
roCyfapcTBaMu U cfienathb JlyonmHcKoe cornaleHme
6oree rMOKVM, a TAK)XKe YIy4LINTD YIPaBIeHNe LjeH-

Cnucok nurepartypbl

1. boratbipeBa O.H., KpanueHuukana E.[J. 2017. bexxeHubl 1
npaea, obecrneyrBaioLLe BbPKIBAHME: MeXAYHapoaHble
1 HauMoHanbHble CTaHAapTbl (COBpeMeHHbI onbiT MTa-
NbsAHCKOW Pecny6nukn). — 31ekmpoHHOe npusioxeHue K
Poccutickomy topuduyeckomy xypHany. N2 5. C. 24-40.
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TpaMy IpyueMa OexeHLeB. B wyacTHOcTH, Kaxpjoe
roCyflapCTBO-4/IeH, BKMo4YaA Vicmanmo u Vranmro,
JIO/DKHO YCKOPUTD IIPOLeCC HPMHATHUA pelIeHnit o
IpefoCTaBIeHNN yOeKMIa, IPOLO/DKas P 3TOM
TIATEJIbHO AHA/IN3MPOBATh KaXK/bli OTHE/NIbHBII
cmydart obpaleHyst ¢ XoaTaiicTBoM. B HacTosIee
BpeMms B cTpaHax — wieHax EC mpouenypa paccmo-
TPeHMA 3aABOK 3aHVMAET B CPEJHEM OT IIEeCTH JI0
IeBATU MeCALeB. OTOT HePYOJ LA 3asABUTeNel 110-
JIOH HEOIIpefle/IeHHOCTH, KOTOpas COIPOBOXKAACTCH
HapYLIEHNAMY, HPENATCTBYIOLVIMIY TIOTHOI pean-
3auun ux npas. [Tofo6HasA MeIIUTENbHOCTD TAKXe
ABAeTcs OpeMeHeM /I TOCYJapCTBEHHON afjMu-
HUCTPALUI.

Kpome Toro, ApyruM BaXKHBIM acleKTOM SBJIA-
eTCs BOIIPOC TOTOBHOCTY OOIecTBa K IPUHATHIO
MUTPaHTOB. YacTo INI10, XKeyakolee MOMyYnTb yoe-
KMIIe, BOCIIPUHMMAETCS KaK OIIACHOCTDb: OHO OJIN-
LIeTBOPSET CTEPEOTUII IPECTYIHNKA, BOCIPUHIMA-
eTCsl KaK KOHKYPEHT B JJOCTYIIe K YCTyraM, KOTOpble
rapaHTUPYIOT OCHOBHBIE IIpaBa (Ha TPYH, KWINIIE,
couuanbHoe obecredenne, obpasoBaHme u T.1.), U,
HaKOHel|, CYNTACTCA YIPO30H I TPagMIMOHHBIX
U KYIbTYpHBIX LleHHOCTeil [Pries 2018:90; Aguilar-
Idafiez, Buraschi 2017:110]. B ¢cBsA3u ¢ aTuM ceropus
HeoOXOAMMO CTUMYIMPOBATDh JajIbHelilee MCCie-
JOBaHMe 3TOJ1 IIpOOIEMBI U aHA/IM3UPOBATD ee TIPU-
YJHBI, CBI3aHHbIE, B YACTHOCTH, C HEPABHOMEPHBIM
pasButyeM crpaH. Heo6Xoaumo Taxke IIpOfieMOH-
CTPUPOBATDH IIPABOBbIE, COLMANTbHO-IIONUTIYECKHE,
3TUYECKNUE Y CTPaTerndecKye U3fiep)kku Oespasm-
4yyA K JAHHOV CUTyaluu. BplAB/ieHNe HapylLleHN,
KOTOpbIe MEUIAIT HajIexalllell peaansalnuy mpas
uckareneit yoexmma u 6eHeduumapos MexjayHa-
POZHOI 3aIUTBI, HEOOXOAMMO, OIHAKO He JOCTa-
TOYHO /I TOTO, YTOOBI CAE/IATh MX OCYIeCTBICHME
JIeVICTBUTENPHO 3P QPeKTUBHBIM. B atom cmbicie
BaXKHA JIeATEbHOCTD MCCTIefoBaTeNell ¥ OpraHu3a-
LM TPaXKJAaHCKOTO 00IecTBa, KOTOpble Ha IIPOTH-
JKEHUJ MHOTYX JIET COCTAB/IAIT «CTAHOBOI XpebeT
0011eCTBEHHOTO JIBVDKEHMs 3a Oe3omacHoe yoexu-
e B EBporne» [Pries 2018:89].

2. VeaHoB [.B. 2014. MexgyHapofHas 3awuTa npas Bbl-
HY>KAEHHbIX MUITPAHTOB B pelleHuax EBponenckoro cyga
no npasam yYenoBeKka. YacTb 2. — Mockosckull XypHasn
Mex0yHapooHo2o npaga. N° 1 (93). C. 44-61.

3. KpanuBHuukas E.[. 2018. Cy6cmarapHas 1 rymaHutap-
HaA 3aLwmTa BbIHY>KAEHHbIX MUrpaHToB B tanun. — M3ee-
cmus Ypaneckoeo pedepasnbHozo yHusepcumema. Cepus 3:
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