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MeKIYHAPOIHOI0
npaBa

LIEAW U 3AJIAYM

MockoBcKuin XKYpHan mexayHapoAHOro npasa ABAAETCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, 0TKprTOI7I ANA Ppa3NIyHbIX TOYEK 3peHnA Mo BONpPOCam TOJIKOBAaHUA 1N

NPUMEHEHUA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HavuesieH Ha KoHCconuaaumo TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NpeaCTaBIALWNX pOCCMﬁCKyD

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npasa B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIM Ha MeXIyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeNCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

BbUIEMKAHWH Anekcanap Hukonaesuy

3acnyeHHbl topucT Poccuiickon Oepepaumy, [LOKTOP PULNYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npasa,
MOCKOBCKMIN roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

MNBAHOB AmuTpuin Bhapumnposuy

(nepBblil 3amecTUTeNb) KaHANAAT IDPUANYECKNX HaYK, JOLIEHT,

LoUeHT Kadefpbl MeXAYHAapPOAHOro nNpaBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

TY3MYXAMEOB baxtuap Pancosuyu

3acnyxeHHbi opucT Poccuitckon Oepepaumnn, KaHAUAAT IOPUANYECKIX HayK,
BeAYyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

ABALUMNA3E Acnan XyceliHoBNY
3acnyeHHbli topucT Poccuiickon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kadpeapoi MexxayHapoaHoro npaea, Poccnincknin

YHUBepcuTeT ApY6bl HapopoB (Mockaa, Pocculickas ®edepayus)
BATNEP Yunbam

[IOKTOP NpaBa, 3acnyeHHbI npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

BEPKMAH lMon

npodeccop, LLikona npasa u nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

BOPUNCOB Anekcein Hukonaesny

KaHAMAAT NONUTUYECKNX HayK, 3aBedytowmii kapeppoi OHECKO,
MOCKOBCKMIN roCcyapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

BEPEVHA Jlapuca BnagucnaBoBHa

KaHAWAAT PUONYECKUX HAaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
EFOPOB Ceprein AnekceeBuny

LOKTOP 0pUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXAyHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

MBAHYAK AHHa MiBaHOBHa

[IOKTOP I0pVANYECKIX HayK, Mpodeccop,

npodeccop Kapeapbl MeXxAYHaPOJHOIO YaCTHOMO

1 rpaxgaHckoro npaesa um. C.H. Jle6epeBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

KAPTALLUKWH Bnapgumup AnekceeBuy

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

TOPKYHOB AHaTtonuih Bacunbesuny

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIMTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCyjapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

AKYEB Hukonai Unbny

[IOKTOP I0pUANYECKMX HayK, npodeccop, AKaieMys rocyjapCTBEHHOrO
ynpasnenus npu MNpe3vaente Pecny6nukn Kasaxcran (Acmana, Kazaxcman)
AJINMOB Kapgbip 3axugosuy

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, 3aBeayolnii kadbeapoi
MeXayHapoAHoro npaea, HauvoHanbHbIn yHUBepcuTeT Y36eKkucTaHa
(TawkeHm, Y36ekucma)

BEVLLEMBUEB 3cenryn XXymaluesnu

[LOKTOP I0pUANYECKIX HayK, Tpodeccop, Kbiprbi3cKuii HaLMoHanbHbIn
yHuBepcuTeT um. Kycyna banacarbiHa (buwkek, Kbipabisacman)
BUPIOKOB Muxaun Muxamnnosuy

LIOKTOP I0pUANYECKMX HayK, npodeccop, npodeccop Kadeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHunn (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
WUBAHEHKO Butanuit CemeHoBUY

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

KOJIOCOBA CeeTtnaHa lOpbeBHa

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLectBeHHoe 0bbefuHeHre «MocKkoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbix Cun» (Mockea, Poccutickas ®edepayus)

KYNEBAKUH Bauyecnas Hukonaesny

KaHAVAAT PUANYECKIX HayK, AOLIEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)
MYPAHOB Anekcangp Uropesuy

KaHAMAAT PUANYECKNX HayK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOro 1 rpaxxaaHckoro npasa um. C.H. Jlebeaesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

NMABJIOBA Jliogmuna BacunbeBHa

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXAyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
PAXKABOB Cantym6ap AgnHaeBuy

[IOKTOP I0pPUANYECKIX HAYK, 3aBefyoL il OTAENOM MEXAYHAapOAHOTO NpaBa,
NHcTtutyT dunocodun, nonutonorum n npasa um. A.M. baxosaganHosa
Akagemun Hayk Pecny6nvku TagkukncTaH (Jywarbe, Taoxukucmax)
CABACbKOB NaBen Bacunbesny

KaHAMAAT PUANYECKUX HayK, CTapLUMNIA HAYYHbIN COTPYAHUK, MOCKOBCKMIA
rocyflapCTBEHHbIN MHCTUTYT MEXAYHaPOAHbIX OTHOLWWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

CANAOB Akmanb XonmaTtoBuY4

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, AmpekTop, MHCTUTYT
(HaumnoHanbHbI LeHTp) No npaBam yenoseka Pecny6nunkm Y3bekncraH
(TawkeHm, Y36ekucma)



KOCTUH Anekcein AnekcaHapoBMNY

KaHAMAAT lopUaNYecKUX HayK, npodeccop, 3aBefytowmnii kKadeapon
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YuusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
KOT/NIAPOB BaH MiBaHOBMNY

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

KYPAIOKOB NeHHaguin UpnHapxoBuy

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npaea, KazaHckuii (MpuBosmKcKuin)
denepanbHbin yHuBepcuTeT (KazaHs, Poccutickas ®edepayus)

JIABUH OAmutpuin KOHCTaHTUHOBUY

NOKTOP IOPUAMNYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTO NpaBa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHaPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
JIA3YTUH JleB AnekcaHgpoBuY

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYHapOAHOro 1 eBPONencKoro npaea, YpanbCkuii rocyfapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
JIAXOB EBrexnuin Fpuropbesuny

[IOKTOP toprANYEeCcKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeXlyHapOoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

MOWCEEB Anekcein AnekcaHgpoBuY

DOKTOP OPUANYECKUX HaYK, BULle-Npe3naeHT, Poccuiickas accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)
MOHACTbIPCKUM 10puia dayapaosuy

KaHAupaT pranYecknx Hayk, napTHep, lopuanyeckas upma
«MoHacTbIpcKkuit, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

MIOJUTEPCOH PeiiH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TaniuH, ScmoHus)

MAJIKCOO Nlaypu

npodeccop mMexayHapoAHOro npaea, YHuBepcuteT r. Tapty

(TannuHH, cmorus)

HE®E OB bopuc BaHoBNY

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMIN roCcyAapCTBEHHbIN MHCTUTYT MeXAYHapPOAHbIX
oTHolweHwu (YHnsepcnteT) ML Poccun (Mockea, Poccutickas ®edepayus)
MOTbE Tum

[OKTOp NpaBa, NpuralleHHbI npodpeccop,

MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPOHbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

XJIECTOB Oner Hukonaesnu

3acnyeHHbl topucT Poccuiickon Oefepaumm, KaHAUAAT IOPUANYECKNX HayK,
npodeccop, npodpeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,
[unnomatnyeckan akagemua MU Poccun (Mockea, Poccutickas ®edepayus)
LUYMWNOB Bnagumup Muxainosuy

[OKTOP 0PUANYECKUX HayK, Npodeccop, 3aBeaytoLLmnii Kadeapoii MexayHa-
popHoro npasa, Bcepoccuiickas akagemvia BHELHEN TOProBn
MuHUCTepcTBa SKOHOMUYECKOro pa3suTuAa Poccunn

(Mockea, Poccutickas ®edepayus)

9HTUH Mapk JibBOBUMY

[IOKTOP toprANYECKNX HayK, Npodeccop, 3aBeayloLnin Kadpegpon
eBponenckoro npaea, MOCKOBCKMI rOCYAaPCTBEHHbIN UHCTUTYT
MeXayHapoAHbIX oTHoLweHu (YHuepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb

E®OUMOBA AHHa iBaHOBHa

Ph.D. (nonnTnyeckne Hayku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HauwroHanbHbIN nccnefoBaTenbCckuii yHusepcuTeT «Bbicluas Wwkona
3KOHOMUKM» (Mockaa, Poccutickas ®edepayus)

CAPCEMBAEB MapaTt AnpaHroposuy

[IOKTOP lopUANYECKUX Hayk, npodeccop, LieHTpanbHaa n3bmpatenbHas Ko-
muccua Pecnybnmkm KasaxctaH (Acmara, Kasaxcman)

CA®APOB Husamun A6aynna orny

JIOKTOP I0pVANYECKIMX HayK, 3aBefyioLnii OTAENOM aAMUHUCTPATUBHOIO U
BOEHHOro 3aKoHofaTenbcTa, Annapat Munnu Megxxnuca (MapnamexTa)
AzepbarngKaHckor pecnybnukm (baky, Azep6atioxat)

TUMYEHKO JleoHug Amutpuesuny

JIOKTOP I0PUANYECKUX HayK, Npodeccop Kadeapbl MeXAyHapOAHOTO NpaBa,
HauunoHanbHbI yHMBepcuTeT [ocyAapCTBEHHO HAaNOroBoM CyK6bl YKpanHbl
(Kues, YkpauHa)

TOJICTONMATEHKO FenHaguii MetpoBuy

JIOKTOP I0PUANYECKUX HayK, Npodeccop, AeKaH MeXayHapOAHO-NPaBOBOro
dakynbTeTa, MOCKOBCKIIA FOCYapPCTBEHHDIA MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHwuit (YHuBepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
TPEBKOB AHnapeii ApamoBuy

3acnyxeHHbin topuct CCCP, KaHAMAAT IPUANYECKNX HayK, MpefceaaTenb,
MexxpayHapogHbiii coto3 lopucTtos (Mockea, Poccutickas ®edepayus)
YCTUHOB Bnagumup BacunbeBuy

3acnyeHHbIl opuct Poccuiickon OeaepaLmnu, LOKTOP I0PUANYECKNX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
l0xHoM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepauus)
XAUTOB Mypap OBesrenbpbleBuy

[IOKTOP I0prANYECcKrX HayK, npodeccop, npodeccop kapeapbl
KOHCTUTYLIMOHHOTO NpaBga, TypKMeHCKI/IPI FOCyﬂapCTBeHHblﬂl YHuBepcnTeT
M. Maxtymkynu (Awixa6ao, TypkmeHus)
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IOPUCONKLUMA MEXXOYHAPOAHOIO
CYOA OOH: HEKOTOPDIE
TEOPETUYECKUE BOMPOCHI

BBEJNEHUE. Mexcoynapoonuiii cyo OOH, edun-
CMBEHHDbIT U3 MeNOYHAPOOHDIX CYOeOHBIX OP2aHOB,
yupexoen Yemasom OOH, npuuem «8 Kauecmee
enaeHozo cyoebrozo opeana Ob6wvedunennvix Ha-
yuti». O6s3amenvcmea 2ocyoapcme no Yemasy
OOH umetom npeumyusectnéeHHyo cumy 6 omHo-
uieHuU 0053amenvcms no a6omy 0py2omy mexucoy-
HapodHomy 0ozosopy (cm. 103 Yemasa OOH). Mc-
nonxexue pewsenuii Cyoa moxcem obecneuusarmvcs
Cosemom beszonacnocmu OOH (cm. 94 Yemasa
OOH). Bce eocyoapcmea - unenvt OOH, 8 mom uuc-
ne Poccutickas @edepaus, AGNAIOMCT YHACMHUKA-
mu Cmamyma Mexoynapoornozo cyoa OOH, komo-
pulil, 6 c6010 04epedv, cocmaesngem 4acmo Yemasa
OOH (cm. 92).

B nacmosuweti pabome npeomemHo uccnedyomcs ¢
MOUKU 3PeHUS MeopuL MeIOYHAPOOHO20 Npasa me
B03HUKAIOUUE 6 COBPEMEHHOTI NPpAKMUKe B0NPOCDL
Komopble CéA3aHbL ¢ YCMAHOBTIEHUEM HOPUCOUKUUL
Meswoynapoorozo cyoa OOH, npesxcde 8cezo no Oe-
71aM, NePeOanHbIM eMy No COACUI0 CHOPAULUX 20CY-
dapcme. Bouigensiomcsa ocobeHHocmu, npeumyuse-
cmea U He0OCMAmKU Ka#0020 U3 Ccnoco0os

6

yecmanoenenus pucouxyuu Cyoa 6 KoHmexcme e2o
COBPEMEHHOL NPAKMUKU U NPABOBLIX NOULULL 20CY -
dapcme.

MATEPUAIJBI N METO/BbI. Hacmosiuyast cma-
Mbs 0CHOBbL8ACTNCA HA aHanu3e 0okymenmos Cyoa,
OMHOCAULUXCA K YCIMAHOBIIEHUIO €20 10PUCOUKUL
10 MeHOYHAPOOHBIM CHOPAM, 8 TOM HUCTIE MeM,
Komopovle nepedarvl Ha e20 PAccMompeHue 0OHUM
U3 CNOPAUUX 20CY0APCME NPU USHAHATLHOLL Hesc-
Hocmu no3uyuu Opyeoti cnopsueii croponvl. Ilpu
aMOM uccredyemcs npakmuka 2ocyoapcme 6 067a-
cmu npusHanus ropucouxyuu Cyda coenacHo ezo
Cmamymy, a makie OMHOCTULUECS K 1TeMe HAYY-
Hole Mpyobl POCCULICKUX U 3apybexcHblx npasose-
008-MexH0yHapoOHUK08. B xauecmee memodos uc-
C71e00BAHUS  UCNOMb308AHLL  00UjeHaAyuHble U
cneyuanvHole (U38ectnHble OPUCHPYOeHULL) Mero-
Ovl NO3HAHUS, 8 MOM Hucse HOPMAaNbHO-T0ZUYe-
CKUil, UCMOPUKO-NPABOBOLl U CPABHUMENbHO-NPA-
808011

PE3YJIbTATBI MCCIIEOOBAHMUA. B Hacmos-
wieil cmamve NOKA3aHo, YMo ¢ PUOUHecKotl mou-
KU 3peHUsT HeKOPPEKMHO CHUMAMb MoKOecmeeH-
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HbIMU ucnonv3yemole 6 Cmamyme
Mesoynapoonozo cyoa OOH nousmus «komne-
menyus Cyoa» u «iopucoukyus Cyoa», xoms ma-
Koe omoxoecmeneHue U NPOBOOUMCT ABMOPU-
memHviMu  3apybexcHoimu  npasosedamu. Ilo
cmoicny Yemasa OOH nowsamue «komnemeHyus
Cyoa» wiupe, uwem mepmun «topucouxuus Cyoa»,
npuuem nocneoHuti 60cmpe6o8ax MonvKo 6 C6sA3U
co cnopamu 2ocyoapcms, paspeuiaemoimu Mexcoy-
HapooHovim cyoom OOH, a mouree, 6 ces3u ¢ ycma-
Ho87IeHUeM NOOCYOHOCMU CHOpa, NepedaHH020
Cyoy.

B cmamve cnocobvl evipaxceHus zocyoapcmeamu
coenacusi Ha topucouxkyuto Cyoa, npedycmompen-
Hole ezo Cmamymom, pazdesneHvl HA MPU OCHOBHblE
kamezopuu: 1) nepedauy dena Cydy nocpedcmeom
CHeUUAnbHO20 COTIAUEHUS, 3AKTIOUEHHO20 MeH Oy
cnopawumu eocyoapcmeamus; 2) opucouxyuto Cyoa
1o cnopam, nepedaHHvim emy Ha 0CHOBe MeHOyHA-
POOHbBIX 002060p08; 3) NpusHaHue 20cy0apcmeom
topucouxyuu Cyoa nymem 00HOCHOPOHHE20 3A516-
NleHus. B konmexcme npakmuku 2ocyoapcme u
Cyoa evisieneHbl 0C00EHHOCMU PA3HBIX CNOC0008
BLIPANEHUS CONACUT 20CY0apCcme ¢ pucoukyuen
Cyoa.

OBCYJXOEHUE U BbIBODbI. B kauecmese Ha-
IAOHbIX  NPUMEPOB  UCCIE0YIOMCA  KOHKPemHble
MeH20Ccy0apcmeeHHvle CHOpbl, 6 KOMOPuix nepeo
Cydom cmasuscs 60npoc 0 HATUYUU UNU OMCYM-
cmeuu no Hum ezo topucoukuuu. Ilpu ananuse
NPAKMUKU BblPAKEHUS 20CYOAPCINEAMU CONIACUS C
topucouxyueti Cyda nocpedcmeom cneuuanvHozo
coenauenust (Unu «KOMNPOMUCCA») NOKA3AHO, U0
OaHHwvIli cnocob xapakmeper OnS PACCMOMPEHUS
yoHe CPopMUpo6asLULe20Cs cnopa, Hanuvue Komopo-
20 20Cy0apcmea — cropoHvL 0eid He 0CNAPUearom.
bonee moeo, nepedaua cnopa Ha paccmomperue
Cyda oscudaema u 07 20Cy0apcmMea-omeemuuKa.
Buisenenvl npasoevie naocul U MUHycbl 075 y4a-
CMBYIOULUX 6 Cnope 20cydapcme, npucyusue 0aHHo-
MYy cnoco6y.

IIo pesynvmamam uccne008aHus 0XApaKmepu3o6a-
Hbl PUOUHeCKU NpUeeKamenvHvle U NPoOieMHble
acnexmut paccmomperuss Cyoom cnopoe Ha ocHose
HOPUCOUKYUOHHDBIX 002080PHBIX KIAY3YIL.

Ocoboe sHumarnue 6 cmamuve yoeneHo aHanusy oo-
HOCMOPOHHUX 3as671eHUTL 20CY0apCcMe 0 NPUSHAHUU
topucouxyuu Cyoa, 6e3ycnosHbLX U HA YCIOBUSX,
coenacHo Cmamymy Cyoa. VimenHo npaxmuxa 2o-
cyoapcme no Popmynuposanulo wpuUouUecky U3o-
UPEHHBIX YCTI06ULE 00DEKMUBHO NPUBENA K YCTI0NH -

Moscow Journal of International Law « 4 . 2018

HeHU0 6cell CUCeMbl PaKynomamuseHoLi Kay3yol,
npedycmompentoti Yemasom OOH. B uacmnocmu,
N0KA3aHbL MPYOHOCHU MONIKOBAHUS U NPUMEHEHUST
«MEMNOPATILHBIX YC0BULLY; CTIOHHOCMU NPABOBOLL
OUEHKU COOePHAHUT HEKOMOPBLX YCI08ULL, 0003HA-
UEHHDIX 20CY0APCNEOM 6 e20 3aA6/IeHUU O NPUSHA-
Huu topucoukyuu Cyoa; cnyuau, xo20a 3aseneHue
20Cy0apcmeom 4pesmepHo UUPOKUX YCI06ULl C60-
Oum Ha Hem caMo NPUSHAHUE UM 0PUCOUKUUU
Cyoa.

B nopsoke 66160006 KOHCMAMUpyemcs, 4mo Kax-
00My U3 UCCTIE008AHHBIX CHOCO006 CONACUS 20CY-
dapcmea c topucoukyueti MexOyHnapooHozo cyoa
OOH npucywu c60u 0cobeHHOCMU, npeumyuse-
cmea u npobnemuole xapakmepucmuxu. IIpakmu-
ka peanusauuu cosoanroti Yemasom OOH cucme-
mot ropucoukyuu  Cyda noxasvieaem 6ONbULYIO
appekmusHocMy UL NPU  UHIMEZPUPOBAHHOM
yueme 6cex HOPUOUHECKUX OCHOBAHULL, NpPedycMo-
mperHbvix 6 cm. 36 Cmamyma Cyoa, npu HeyKOCHU-
menvHOM COOMIO0eHUU  MeHOYHAPOOHO-NPABOBYIX
Hopm, 3akpensieHHvix 6 uenom 6 Ycmase OOH, u -
0C00eHHO — NPU YBaMeHUU OCHOBHbIX NPUHUUNOS
MeHOYHAPOOHO20 Npasa, ompajpeHHvlx 6 Ycmase.
Hedonycmumo u3bupamenvtoe, @ppazmenmaproe
MONIKOBAHUE NPABOBHLIX HOPM, HNPUMEHUMBIX K
ycmanoeneruto topucoukuyuu Cyoa. Kaxcovui u3
€noco606 NPUSHAHUA MAKOLl WPUCOUKUUU BbINOT-
HAem c6010 NONE3HY10 PYHKUUIO MONbKO 6 Uenoc-
HOM KOHmekcme npas u 0043amenvcme 2ocy-
dapcme no Yemasy OOH, siensemcssppekmusHoim
8 KOHKPemHbLX 00cmosmenvcmaeax, 6y0y4u npuem-
JIeMbIM O7IST CROPAULUX 20CY0APCME U 0elicmaeyst co-
00pa3HO CO2NIACOBAHUI UX CYBEPEHHDIX BOTIb.
KITIOYEBBIE CJIOBA: MexoyHapoonviii cyo
OOH, IlocmoauHnas nanama Mmex0yHAPOOHO20
npasocyoust, PUCOUKUUS 20cy0apcmea, pucoux-
yus Mexoynapoonozo cyoa OOH, komnemeHuus
Mescoynapoonoeo cyoa OOH, cm. 36 Cmamyma
Mescoynapoonoeo cyoa OOH, cneyuanvHoe coena-
uieHue, KOMNPOMUCC, 002060PHAS IOPUCOUKUUOHHAS
Knay3yna, 3aseneHue 0 NPUSHAHUU HOPUCOUKUUU
Mescoynapooroeo cyoa OOH, cucmema gpaxynoma-
MUBHOLL KNIAY3Y /bl

IS OUTUPOBAHWA: Beuterxkanun A.H.,
3unuenko O.JM. 2018. IOpucoukiuus MexpayHa-
ponHoro cyga OOH: HekoTOpble TeopeTudeckue
BOIIPOCBL. — MOCKOBCKULL #YPHAT MeHOYHAPOOHO-
20 npasa. Ne 4. C. 6-32.
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THE JURISDICTION OF THE
INTERNATIONAL COURT OF JUSTICE:

SOME THEORETICAL

INTRODUCTION. The International Court of Jus-
tice is the only international judicial body established
by the Charter of the United Nations as “the principal
judicial organ of the United Nations”; and the obliga-
tions of States under the Charter of the United Na-
tions shall prevail over obligations under any other
international agreement (Art. 103 of the Charter of
the United Nations); the execution of the decisions of
the Court may be ensured by the UN Security Coun-
cil (Art. 94 of the Charter of the United Nations). All
UN member States, including the Russian Federation,
are parties to the Statute of the International Court
of Justice, and its Statute forms an integral part of the
UN Charter (Art. 92).

The present article explores in detail the theoretical and
practical issues related to the establishment of the juris-
diction of the International Court of Justice. It contains
the analysis of the features, advantages and disadvan-
tages of the methods of establishing the jurisdiction of
the Court in the context of the current practice of the
Court and the legal positions of States.

MATERIALS AND METHODS. The article is
based on the analysis, first of all, of the documents
of the Court related to the establishment of its juris-

8

ISSUES

diction in international disputes referred to it. This
study also examines the practice of States in the field
of recognition of the Court's jurisdiction under the
Statute, as well as related scientific works of Russian
and foreign scholars in the field of international law.
The methods used in the course of this study include
general and specific (existing in the legal science)
scientific cognition methods, including the methods
of formal logic, legal history and comparative legal
research.

RESEARCH RESULTS. The article shows that it
is not legally correct to give identical meaning to the
terms ‘competence of the Court” and “jurisdiction of
the Court” used in the Statute of the International
Court of Justice, although some authoritative foreign
jurists do so. Within the meaning of the UN Charter,
the term “competence of the Court” is broader in its
meaning than the term “jurisdiction of the Court™
the latter is used only in connection with disputes of
States that are resolved by the International Court of
Justice, i.e. with the establishment of the jurisdiction
over the dispute referred to the Court.

The article classifies the ways in which States express
their consent to the jurisdiction of the Court under
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its Statute into three main categories: (1) referral of
a case to the Court by means of a special agreement
concluded between the contesting States; (2) jurisdic-
tion of the Court over disputes submitted to it on the
basis of international agreements; (3) recognition by
the State of the jurisdiction of the Court by means
of a unilateral declaration. The article indicates the
features of different ways of expressing the consent of
States to the jurisdiction of the Court in the context
of the practice of States and of the Court.
DISCUSSION AND CONCLUSIONS. By means
of illustration the authors refer to inter-state disputes,
where jurisdictional issues were raised at the Court.
The analysis of the use of special agreement (or “com-
promis”) shows that this method of consent to the
jurisdiction of the Court is typical for the consider-
ation of an already formed dispute, the existence of
which the relevant States do not contest, and its trans-
fer to the Court is expected by the respondent State.
The article also reveals the legal disadvantages inher-
ent in this method.

The article reveals legally advantageous as well as
problematic aspects related to disputes referred to the
Court on the basis of jurisdictional clauses of treaties.
Attention is devoted to the analysis of unilateral dec-
larations of States recognizing the jurisdiction of the
Court, which may be conditional. It is the practice of
States to formulate legally sophisticated conditions
that has objectively complicated the whole “Optional
Clause” system provided for by the UN Charter. In
particular, the article indicates the difficulties of in-
terpretation and application of temporal conditions;
difficulties of legal assessment of the content of some
conditions made by States in their declarations recog-
nizing the jurisdiction of the Court; cases when exces-

1. AKTyaIII)HOCTI) 1 HOBM3HA UCCIEAOBaAHNA

expyHapopnnbiit cyr OOH (manee Taxoke —

Cyn) YIIOTHOMOYEH pacCMaTpyBarh CIIO-

pbl MeXHy TOCYAApCTBaMM U BBIHOCHUTD
KOHCY/IbTaTVBHbIE 3aK/TIOYeHNs 10 3ampocaM [eHe-
panbHOIt Accambren, CoBeta Besomacroctu u (mpn
COOMIONIEHNM OIPEJE/IeHHBbIX YCIOBUII) HEKOTOPBIX
mpyrux oprano OOH, a Takxe ee crenuam3npo-
BaHHBIX YYPEX/EHNUII 10 BOIPOCAM WX JIeATeTbHO-
cru, ecnu Tenepanpuast Accamb6ress OOH pana Ha 3T0
paspeurenne. B enom Cypy, 0co6eHHO ero opranusa-
LMY U1 TIPAKTIKe, OCBSAIIEHO MHOYKECTBO JICCIefI0Ba-
HUJL, B TOM YUCTI€ B PYCCKOSI3bIYHOM MEXYHAPOLHO-
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sively broad conditions nullify the recognition of the
jurisdiction of the Court.

The authors conclude that each of the named methods
of expressing States’ consent to the jurisdiction of the
International Court of Justice has its own character-
istics, advantages and disadvantages. The system of
the Court’s jurisdiction established by the UN Char-
ter shows its efficiency only when all legal possibilities
provided for in Art. 36 of the Statute are taken into
account, and when international legal norms provid-
ed in the UN Charter, especially the core principles of
international law, are strictly complied with. Selective,
fragmentary interpretation of the legal norms appli-
cable to the establishment of the jurisdiction of the
Court is not permitted. Each of the methods of recog-
nizing its jurisdiction performs its function only in the
general context of the rights and obligations of States
under the UN Charter; every method is effective in
concrete circumstances and acceptable to disputing
States in accordance with their sovereign will.
KEYWORDS: International Court of Justice, Per-
manent Court of International Justice, jurisdiction
of the State, jurisdiction of the International Court
of Justice, competence of the International Court of
Justice, Art. 36 of the Statute of the International
Court of Justice, special agreement, compromis,
treaty jurisdictional clause, declaration recognizing
the jurisdiction of the International Court of Justice,
Optional Clause system

FOR CITATION: Vylegzhanin A.N., Zinchen-
ko O.I. The Jurisdiction of the International Court
of Justice: some theoretical issues. — Moscow Jour-
nal of International Law. 2018. No. 4. P. 6-32.
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npasoBoit ymreparype [I[lomsauckmit 1951; Kpsuios
1958; KoxeBHukos, [llapmanasamsumm 1971], 4ero
He CKaXeIlb O JJOCTaTOYHO YacTO [UCKYTUPYeMON
npobeme — 0 ero pUCAVKIMY. Ee akTyambHOCTS,
KaK II0Ka3bIBAIOT OXKECTOYEHHbIE IOPUANIECKIE II0-
emuHKn B Cygie, 00yC/IOB/IeHa TeM, YTO VICXOJ pellle-
HusA Borpoca o oopucaukiyy Cyga uMeer 6omblioe
3Ha4YeHMe JIA CIOPAILIVIX TOCYHApCTB.

2. lonsarusa «ropucouknusa Cyga» n
«xommneTteHnya Cyna»

MHorre npaBOBENbl MCXOGAT M3 TOXJECTBEH-
HocTu ucnonbsyeMplx B Craryre MexzyHapop-
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Horo cyga OOH nonsatuit «kommeteHys» Cyna u
€ro «IOPUCAUKLVA», IPUYeM TaKoe OTOXKIEeCTBIIe-
HJie TIPOBOJUTCA Y aBTOPUTETHBIMMU 3aPyOeKHBIMM
aBTopamu. Tak, B KHUTe ITIABHOTO IOPUIYECKOTO
coBetHuka Mexaynapognoro cyga OOH, mpod.
X. Tepnsest The International Court of Justice, ns-
maHHOI B 2016 I., yTBEP)KHAETCA, YTO IOJIHOMOYNE
YCTaHOBUTH Iopucaukuuio (jurisdiction) mpucymie
He TOJbKO CyfieOHBIM M apOUTPaKHBIM OpraHaMm,
HO TaKKe M «IOMUTHYecKuM opraHam» (political
organs), XOTsA 3/leCb «3HA4MMOCTb 3TOIO TEPMM-
Ha yxe fpyras» (though the term jurisdiction then
has a different significance) [Thirlway 2016:38].
B mopTBepxaeHne cBoeil TOUKM 3peHNUA aBTOpP CChI-
naetcs Ha To, 4To B OOH «kax«[iplil opraH Jo/mKeH
OIpefieNnnTh CBOI0 Iopuciukuuio» (determine its
own jurisdiction)!, HO «K IOPUCAMKUMYU IIONTUTHU-
YeCKOr0 OpraHa He MO)KET OTHOCUTbCA IPUHATIE
obs3piBatonyx pemreHnin» (but the jurisdiction of a
political organ may not be to make binding decisions)
[Thirlway 2016:38].

Kax mpepcTaBisgercs, Takoil MOAXOf, opujnde-
ckn Hebesynpeunslit. [ 6osblieil TOYHOCTH aB-
TOpYy CIefoBao Obl B OTHOLIGHMM KpPyra BeleHMsA
HONUTUYECKNX OPraHOB MCIIO/Nb30BAaTh TEPMUH
«KOMIIeTeHIMsA» (competence), a He <IOPUCHUK-
mys»’. B otHomennu MexpynapopHoro cypa OOH
B OJIHMX C/Iy4asAxX KOPPEKTHO YIOTPeOIATh TepMUH
«KOMIIETEHIINA», @ B APYTUX — IOPUCAMKIINAY.

Ta >xe myraHmia B TepMMHaX JOIYIIEHa, Ha
Hall B3IIAN, M B 8-M wm3pmanuu International Law
M. IIloy, Ha3BaHHOTO B AHITIOA3BIYHON MEX]yHa-
POIHO-TIPaBOBOJI IUTEPATYPe «IYYIIVM YIeOHUKOM
10 MeXyHapopHoMy 1paBy» (the best textbook on
international law). ABTOpUTeTHBIIT aHIINIICKNI TTpa-
BOBeJ B paspene, HazBaHHOM «lOpucankums Cypa»
(Jurisdiction of the Court), paccmarpuBaeT Bompo-
CBbl, BBIXOJIAIINE 32 PAMKIU TIOHATHA «IOPUCAVIKIVA
Cypa»: 00 MCTOYHMKAX MEX[[YHAPOJHOTO IIPaBa; O
HOHATUMN «CIIOP»; O KOHCY/IBTaTUBHBIX 3aK/TI0UEHIAX
Cyna [Shaw 2017:808-816].

OTrMeTVM B TOpAJIKE HAy4YHON KPUTMKYU TAKOTO
cMelnleHns NoHATuiL, yto Yeras OOH npenycmarpu-

BaeT MONOXeHnA o «opycaykuuy Cyga» — U B aH-
IJIMVICKOM, U1 B PYCCKOM, 11 BO (PPaHI[y3CKOM TEKCTaX —
JVIMEHHO B CT. 36, B KOTOPOJl pedb MUJAET O CIOPaX,
nepenaHHbix Cyay rocygapcTBamMu (TeM WM MHBIM
criocobom). A peamsarys ¢ynkumit Cekperapuara
OOH, B ToMm uncre lenepanbroro cexperapss OOH -
3TO He ocyujecmernenue W0PUCOUKYUU TIO CMBICITY
YcraBa OOH. Jlaxxe CoBeT besomacHocTH, cornmacHo
YcraBy, uMeeT 0OO3HaYeHHbIE STUM MEeXIYHapOJ-
HBIM JIOTOBOPOM nonHomouus u gpyHkuyuu (Functions
and Powers), Ho He ropucoukyuro (Jurisdiction).
1 ator mopxoy, 060CHOBAH He TONBKO B KOHTEKCTe
PYCCKOTO I0pUANYECKOro A3bIKa. B Hanbonee momy-
JIAPHOM B aHIJIOSA3BIYHON IUTEPAType OPUANIECKOM
SHIIMK/IONIEMI'YECKOM C/IOBape flaHa TaKas JeuHu-
s TepMuHa jurisdiction: “A term of comprehensive
import embracing every kind of judicial action” («tep-
MUH BCeOOBEMIIIOIIEr0 3HAYEHMsA, OXBAThIBAIOLINIL
BCAKYIO Pa3HOBUIHOCTB CyfieOHOro fericTus»)’. Hu
Cexperapnar OOH, Hu Coser bezomacHoctu, HI
nto6oit uHoI raBHblT opran OOH He ocyecTss-
fot cornacHo YcraBy OOH «cype6Hble neiicTBYs».

O603HaueHHasA HayYHAsA JUCKYCCHA C aHITIOA3bIY-
HBIMJ IIPaBOBeaMy, He YNTAIOLIMMMU TI0-PYCCKH, He
MOXeT OBITb IUIOZOTBOPHOIN, HO KaK yKasaHMe Ha
VICTOYHUK IYTAaHMUIBI B TepPMUHAX, IMPOsSBUBIIENCA
U B PYCCKOSI3bIYHOI MEX/yHapOHO-IIPaBOBOI JIU-
TepaType, 3aC/y>K1BaeT BHMMaHuA. V60 310 Bompoc
0 HOPUJMYECKOI YUCTOTE MCIIOIb30BAHNA TIOHATHUIA-
HOTO aIlapara.

B prMcKkoM mpaBe CIOBO «IOPUCAUKINSA» (OT JIar.
jus — «1paBo» U dico — «TOBOPIO») O3HAYAJIO CYHO-
IPOM3BOACTBO. B cOBpeMeHHOM MeXIyHapOIZHOM
npaBe TEPMMH «IOPUCAMKIVA TOCYZApCTBa», CBSA-
3aHHBIJI C TIOHATMEM CYyBepeHUTeTa TOCY[apCTBa,
O3HayaeT, KaKk BepHO orMedeHo mpod. VL.V Jlyka-
IIYKOM, «OCYIIeCTBIeH)E TOCYAAPCTBOM BIaCTHBIX
ronHoMoumii»*. Takoe e 10 Cy T OIpefieieHe faeT
u npod. S. Bpoynnu, mo MHeHMIO KOTOPOTO IOpUC-
IVIKIVA TOCYHApCTBa BKIIOYaeT B cebA M «KOMIIe-
TEHI[VIO OCYILIECTB/IATD BIACTHbIE 3aKOHOJIaTe/TbHbIE
nonHomouns (legislative competence)» [Crawford
2012:448]. 9Tu BIacTHBIE OMTHOMOYM (3aKOHOMA-

' Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter). Advisory Opinion of 20 July 1962. - .C.J.

Reports. 1962. P. 168.

2 Bnpouyem, U B aHINNCKUX TEKCTax AOKYMeHToB Cyaa TePMUHbI «KOMMETEHLMA» U <IOPUCANKLUA» He BCErga UCnosb-
3y10TCA C GUIMTPAHHON I0PUANYECKON TOUHOCTbIO. Hepefko 3T CloBa 1 3AeCb NPUMEHAIOTCA Kak B3arMO3aMeHseMble.
B BbilenpoumTMpoBaHHOM KOHCYNbTaTMBHOM 3aKJlOMeHUM YyuTaeM, Hanpumep: “As anticipated in 1945, therefore, each
organ must, in the first place at least, determine its own jurisdiction. If the Security Council, for example, adopts a resolution
purportedly for the maintenance of international peace and security and if, in accordance with a mandate or authorization
in such resolution, the Secretary-General incurs financial obligations, these amounts must be presumed to constitute

‘expenses of the Organization” (Kypcus Haw — A.B. n 0.3.).

3 Black’s Law Dictionary. Definitions of the Terms and Phrases of American and English Jurisprudence, Ancient and Modern.

6" ed. West Publishing Company. 1990. P. 847.

4 fOpuduyeckas sHYuknoneous. Mop ped. b.H. TonopHmHa. M.: FOpucT. 2001. C. 1224.
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Te/IbHBbIe, CyfieOHbIe U JIp.) MOTYT OCYILeCTBIIATHCSA
TepPUTOPMAIbHBIM CYBEPEHOM U 3a IIpefie/laMil ero
TOCY/JapCTBEHHON TepPUTOPUI, HATIPUMED B UCKITIO-
YNTENBHON SKOHOMIYECKOI 30He COOTBETCTBYIOLIE-
ro NpMOPEeXHOTo TOCYAPCTBA VMM HA €T0 KOHTHU-
HEHTaJIbHOM 1itesibde, — B 00beMe, YCTaHOBIEHHOM
MeX/YHapOIHbIM IIPAaBOM.

B ormune oT TepMuHa «t0puUcOUKUUS 20cy0ap-
cmea» (B OCHOBHOM eIMHOOOPA3sHO IOHVMMAaeMoro,
KaK U3JI0KEHO Bblllle) MCIONb30BAHHBIE B YCTaBe
OOH Ttepmuns «topucouxyus Cyda» n «xomnemen-
yust Cy0a» NCTONIKOBAHBI T/IEKO He efTHO00Pa3HO B
MeX/YHapOIHO-IIPAaBOBbIX JIOKTPUHAX.

ITosACHNM B CBA3Y C 9TUM, YTO U B PyCCKOM, I B aH-
IJIMIICKOM, U BO (ppaHI[y3ckoM TeKcTax YcraBa OOH
1. II CratyTta Cypa (cT. 34-38) HasBana «Komnemen-
yus Cyoa» (Competence of the Court, Compétence
de la Cour). B aroit rmaBe packpbiBaeTcs copepia-
HJie TaKOV KOMIIETEHIIMI: TOIbKO TOCYAiapCTBa MO-
TYT OBITH CTOPOHAMU IO fienaM, pasbupaemsim Cy-
noM; Cyzi MOXKeT 3aIpallliiBaTh Y MEKYHapOJHBIX
OpraHyu3anuit ”HPOPMaLIIo, OTHOCAILIYIOCA K TAKIM
nenmam; Cyf, OTKpBIT JJIA TOCYapCTB — YYaCTHUKOB
CratyTa, 1 T.1. B Tex monoxeHusAx o komnemeHyuu
Cy0a, KOTOpBIe TIPeTyCMOTPeHBI B CT. 34 u 35, Tep-
MUH «I0pUCOUKYUs» BOOOIIIE He VCIIONb3YeTCs.

Tepmun «topucaukiua Cygar, OGHAKO, ABIAETCA
CTepKHeBBIM B CT. 36 CraryTa (B TOI1 Xe L. II 0 KoM-
nereniyy Cyzna). Crarbs 36 HaumHaeTcs1 co coB: «K
BezieHnio Cyfla OTHOCATCA BCe Jiefa, KOTopble OyyT
nepenanbl eMy ctopoHamm» (the jurisdiction of the
Court comprises all cases which the parties refer to
it). To ecTb 1o cMbIcTy CTaTyTa IOHATIE <KKOMIIETEH-
s Cya» I0pUANYecKN He TOX/IEeCTBEHHO TePMIHY
«topucpykiya Cypa»: epBoe IIMpe M BKIIOYAeT B
cBoit 00beM BrOpoe. Bompoc o ropucoukyuu Cyoa
BO3HMKAET TO/BKO B CBA3MU CO CHOPAMU 20CY0apcme,
paspenuraembiMut MexcoyHapooHvim cyoom OOH. Benpb
4TOOBI BBIHECTH II0 CIIOPY pelleHue, Halo CHayazla
YCTaHOBUTD, TOACYAieH /i Cyqy JaHHBII CIIOp.

Bonpoc o xomnemenyuu Cyoa MOXeT BO3HUK-
HYTb ¥ B UHBIX C/Iy4asx: HaIIpUMep, KOIZiA MeXMy-
HapofjHas OpraHM3alMA IPeJoCTaB/sAeT IO CBOEN
VHVILYIATVIBE COITIACHO cT. 34 CraryTa nHdOpMaruio,
KOTOpas, II0 MHEHWIO 3TOJI OPraHU3aLMN, OTHOCHUT-
s K Jeny, paccmatpyBaeMomy CyzoM (He ¢axr, 4To

mHenye Cyzna 6yzer TakuMm jke). Vinm korzma Kakoe-
760 y4pex/eHue, yIoTHOMOYEHHOE JIe/IaThb 3apoc,
ucnpamysaeT y Cyfa KOHCY/IbTaTUBHOE 3aKiIiove-
HIIe COIIACHO CT. 65 CTaryTa. Bompocsl, 110 KOTOpbIM
VCTIPAIINBAETCA 3TUM YUPEXJIeHNeM TaKoe 3aK/Iio-
YeHIe, MOTyT He IMeTb HMKAKOI0 OTHOIIEHNA K CIIO-
py rocygapcts. [loaToMy B J]aHHOM CTy4ae Helpu-
MEHUMBI ITo70XKeHNA cT. 36 CTaryTa o I0pUCAUKLINI
Cyna.

Ha ¢oHe BbIIIEN3TIOKEHHOTO HE HPeHCTaBILA-
eTCsl KOPPeKTHBIM cormacutbes ¢ npog. M. Illoy B
TOM, 4TO Popucaukuys Cyfa BKIIOYaeT B cebs «ero
CIOCOOHOCTb [JjaBaTh KOHCY/IBTAaTHBHbBIE 3aKIIHYe-
Hus» (its capacity to give advisory opinions) [Shaw
2017:812]. Ta, koHcynbraTBHbIe 3akmoderns Cyna
MOTYT OBITb CBA3aHBI C KOHKPETHBIM CIOPOM TO-
cymapctB. Ho moryt u He 6bith. CormacHo YcraBy
OOH koHCynbTaTVBHbIE 3aK/IIOYEHVsI MOTYT OBITH
3aIpOLLIEHBDI «II0 T0O0MY 0PUANIECKOMY BOIIPOCY»
CoeroM besomacHocTy, TenepanbHoit Accambreeit
OOH wmu - ¢ ee paspenieHns — APYTUM OPraHOM
OOH 60 ee criernan3upoBaHHBIM YYPEKIeHIEM
(ct. 96 YcraBa OOH). Ho uu B Ycrase OOH, Hu B
1. IV Cratyra «KoHCynbTaTBHbIE 3aK/TII0YEHN» He
UCHONIb3YeTCs TepMyH «opucamkiys Cypar. To ectb
Cyn xommereHTeH, cornacHo YcraBy OOH, pasatb
KOHCY/IbTaTuBHbIe 3aKkmooueHnA. Ho aTo He «wopuc-
nukiua Cyzar.

Brieo6osHadenHoe  GuMrpaHHOE IOpUANYe-
CKOe pasinuye He CTOMb 3HAYMMO, OJHAKO, KOT/a
peub ujeT O TONKOBAaHUM ¥ IPYMEHEHUN IOCIeny-
foiux crateit B r1. II Craryra (ct. 36-38), cormac-
HO KOTOPBIM pelIaeTcs BOIPOC O TOACYAHOCTH Jiena
Mexpynapogaomy cyny OOH u o mpumeHnMom
npaBse. 37echb, H€CTBUTENbHO, INABHAsA MCXONHAA
cocTapAwomasa komnerenyy Cyzia — ycTaHOB/IEHMe
e2o topucoukyuu (the jurisdiction, la juridiction).

IOpucauximsa Cyna ocHOBaHa, KOPOTKO BbIpaXka-
5ICh, Ha COITIACUM 3aTPOHYTBIX rocyaapcTs [Thirlway
2016:35; Mackenzie et al. 2010:14; Higgins 1995:186]°.
Taxoe cornacue MO>xeT OBITb BBIPRKEHO KaK paso-
BO€ — I JAHHOTO CIIOpa, Y’Ke BOSHUKILIETO — /N
JKe Iyl MHOTOKpaTHBIX obpaiennit B Cyp (Hanpu-
Mep, COITIACHO [IOTOBOPY, IIpeAyCcMaTpUBAIOIIEMY
yperynuposanue criopos B Cyzie). ITpu aTom ropupu-
JecKas CM/Ia COIMIACKA TOCYAAPCTBA Ha IOPUCAMKIINIO

> Hanpumep, cm.: Anglo-lranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - [.C.J. Reports. 1952.P. 102—
103; Case of the monetary gold removed from Rome in 1943 (Italy v. France, UK and US). Preliminary Question, Judgment
of 15 June 1954. — |.C.J. Reports. 1954. P. 32; Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America). Jurisdiction and Admissibility, Judgment. - .C.J. Reports. 1984.P. 431; Certain Phosphate Lands
in Nauru (Nauru v. Australia). Preliminary Objections. — I.C.J. Reports. 1992. P. 259-262; East Timor (Portugal v. Australia). -
I.C.J. Reports. 1995. P. 101; Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998.

P.453, 456.
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Cypa He 3aBUCHUT OT TOTO, KAKM 00pa3oM TaKoe Co-
IJIaciie BBIP@)KEHO®, 4TO OOYC/IOB/IEHO YBaXKeHUeM
cyBepenurera rocypmapcts [Crawford 2012:724].

Cyp uccegyeT OCHOBaHVA €ro IOPUCAVKINU B
Ka)XIOM KOHKpeTHOM fiente’. focyaapcTBo He MOXeT
HIPUHYXJATbCA K Ipyu3HaHMi fopucaukiym Cyna
BHE PaMOK BBIPQ)KEHHOTO €T0 COITIACKA: TAKOIl TIOfi-
xop, npuHAn Komurer iopucros, KoTopomy ObIma
nopydeHa paspaborka npoekra Craryra Cyza [The
Statute... 2012:638, 639].

B ct. 36 Cratyra Cyzia IpeycMOTpeHBI ClIeflyIo-
111€ CIOCOObI BBIPaXKEHNS TOCYAAPCTBAMU COTTIACHSA
Ha ropucpukumuio Cyza: 1) nepenada gena Cyzny cro-
pOHaMM HOCPENCTBOM CIELMATbHOTO COITAIeHNs,
3aK/TIOYEHHOTO MEXJy CIOPAIIMMY TOCYAapCTBa-
Mu; 2) TIOf Hee MOJNAJAIT «BCe BOIPOCHI, CIIELN-
aIbHO IpeflycMOTpeHHble YcTaBoM O6beHeHHbIX
Hanuit», a TakKe MHBIMI [EMCTBYIOIIVMU MEXMY-
HapOJHBIMM JIOTOBOpaMy; 3) OJHOCTOPOHHee 3a-
asnenne (declaration) rocymapctBa o mpusHaHUU
fopucaukiuy Cypa.

3. CHCII,'I/IaIII)HOC COITallICHIE

CrenyanpHoe COIIALIEHNe, VI KOMIIPOMMUCC
(special agreement, compromis), Ha3BaHO «IIPMBIIe-
KATeIbHBIM [IJII TOCYAAPCTB» CIIOCO60M COTIacusi ¢
fopucaukiyeit Cyza 1mo yxe chopMupoBaBIIEMYCs
criopy [Crawford 2012:726]. Bengp npu Taxoit mepe-
pade criopa Cyny rocymapcTBo-OTBETUYMK He OyzeT
«3aCTUTHYTO BPACIUIOX» ¥ YacTO HE OCIApuBaeT
fopucaukiyiio Cyfa B IpeaBapuTE/IbHBIX BO3paKe-
HusAx (preliminary objections) [Thirlway 2016:43;
The Statute... 2012:656, 662]. OngHako yKa3aHHOMY
CII0co0y IPUCYIIN ¥ HEKOTOPbIE MVHYCBL.

B nepByto oueperp, Kak OTMEUEHO 3apyOeSKHBIMI
aBTOpaMy, Ha TPaKTHKe K CIIeLMabHBIM COIJIAIle-
HJSIM TOCYZiapCTBA HPUOETaloT IPeNMYyIeCTBEHHO
VLS paspelleHys UIIb TepPUTOPHUAIbHBIX CIIOPOB
[The Statute... 2012:662; Mackenzie et al. 2010:36].
ITo BHYTPUIIOIMNTHYECKNM IPUYMHAM BIACTU TOCY-

lApCTBA MOTYT IepefiaTh TePPUTOPMUATILHBIN CIIOP
Ha paccMoTpenne Cypa: Iepexof 4acTH TeppuUTo-
Py IPYTOMY T'OCYAApPCTBY IIO pelIeHNo MexyHa-
POZIHOTO Cyfia He CTO/Ib PUCKOBaHHAS Mepa C TOUKM
3peHNs IOTEHLVIA/IIbHOM KPUTUKY IPAaBUTEIbCTBA
CO CTOPOHBI OIIIO3MIINY 110 CPABHEHMIO C TIepefader
TaKOJl 4acTy IO pesy/bTaTaM reperopopos. Hampu-
Mep, OTeYeCTBEHHbIE yYeHbIe YKasaau Ha TO, YTO B
dene o 3anuse Man (Kanaoa npomus CIIIA)® BBURY
JIaB/IeHNA CO CTOPOHBI BHYTPEHHErO 3/IeKTOpara B
3aTpoHyThIX paitoHax CIIA n Kanazgel meperoso-
pBl CTOpOH ObUIM Oe3ycreunrHbiMM [BbuierkaHuH
2004:79; Tumoxus 2007:202]. O6paenne B Cyz 11o-
CPEeACTBOM 3aK/II0YeHNA CIIEMaTbHOTO COITIALIeH A
H03BO/INJIO IIPABUTENIBCTBAM CIIOPSALIMX FOCYHAAPCTB
He TO/BKO YPErylIupoBaTb CIOp ¥ PasTpaHUYNUTD
MOpCKIe IIPOCTPAHCTBA, HO M «He HOTEPSTH JIMLIO»
nepey, M36Mpare/ ML, 110Ka3aB, YTO OHY IPVHAIN
HEOOXOMMbIe MepBI, HO «BBIHYK/IEHbI» BBIIIOMHATD
peuterne Cyna [Collier, Lowe 2000:9].

Ilepenaya criopa B Cyy IIOCPEICTBOM CIIELIMa/lb-
HOro cornauteHnss 3QQeKTuBHA IPUMEHUTENTBHO
K PasHOITIACYAM, B YPETyIMPOBAaHMM KOTOPBIX 00e
CTOPOHbBI MIMEIOT peaibHblil MHTepec. Jlaxe B Ciy-
4asx, KOT/Ja CYIIeCTBYIOT JPyIuie OCHOBAHMA I0pUC-
pukiym Cypa, CTOPOHBI MHOT/A 3aK/TIOYAIOT CIIEIN-
aJIbHOE COIVIAllIeHNe, YTOObI M3HAYaTbHO CHUBNUTD
COCTA3aTEIbHOCTD. B Takmx cornameHnAx Hepeako
IpefycMaTpyBaeTCA U OFHOBPEMEHHas IIofjada 3a-
asnernit B Cyp (4T0, BIIpOYeM, He IPUBETCTBYETCH
camyM CyJioM BBUJTY YCIIOXKHEHMA BOIIPoca 0 OpeMe-
HI JOKAa3bIBaHUA).

[Tocranosnenue Cyna o cnopy mexcoy Benepueii
u Cnosakueii omHocumenvHo npoexma «labuuxo-
60-Hadvmapow»'® siBlseTCS NIPUMEPOM TOTO, Kak
TOCY/JapCTBa IO MPOLIECTBUM JAIUTENbHBIX IBYCTO-
POHHUX IIEPErOBOPOB 1 TIIETHO IOIIBITKY 0Opalle-
HusA B Cyp B ogHOCTOpoHHeM nopsifike'! [Alexandrov
1995:6] B nrone 1993 r. coBmMecTHO 06paTnnuch B Cyx
MIOCPENCTBOM 3aK/II04€eHNA B anpene 1993 r. kommpo-
mucca'’,

¢ Rosenne S. International Courts and Tribunals, Jurisdiction and Admissibility of Inter-State Applications. — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed from the Scientific Library of MGIMO-University

on August 25, 2018.

7 Mavrommatis Palestine Concessions. Judgment. — PC.I.J. 1924. Series A. No. 2. P. 16.
& Delimitation of the Maritime Boundary in the Gulf of Maine Area. Judgment. - .C.J. Reports.1984. P. 246.

® |.C.J. Practice Directions (as amended on 20 January 2009 and 21 March 2013). — Practice Direction I. URL: https://www.
icj-cij.org/en/practice-directions (accessed date: 06.08.2018).

19 Gabc¢ikovo-Nagymaros Project (Hungary / Slovakia). Judgment. - .C.J. Reports. 1997.P. 7.

' BBuAy OTCYTCTBMA OCHOBaHWI Ana lopucankuuy (cm.: Gabcikovo-Nagymaros Project (Hungary/ Slovakia). Communiqué
No. 92/25 of October 26, 1992. URL: https://www.icj-cij.org/files/case-related/92/092-19921026-PRE-01-00-EN.pdf
(accessed date: 23.07.2018)).

12 Special Agreement between the Republic of Hungary and the Slovak Republic for Submission to the International
Court of Justice of the Differences between them concerning the Gabcikovo-Nagymaros Project. Signed at Brussels on
April 7, 1993. URL: https://treaties.un.org/doc/Publication/UNTS/Volume%201725/volume-1725-1-30113-English.pdf
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BroppiM HemocTaTKOM, IPUCYLIMM MEXaHU3MY
nepenadn cropa B Cyzi IOCpeCcTBOM CIElManbHbIX
COIJIAIIEHNI], BBICTYIIA€T Ha/MM4Me HEKOTOPON He-
OIIPeMie/IEeHHOCTH I CHOPSAIINX IOCY/iapCTB. YcTa-
HOBJIEHHOJI ()OPMBI CIIEIMATbHOTO COIIAIIEHNUS He
npenycMoTpeto. B 2014 r., Bipouem, 6511 paspabo-
TaH BCIIOMOTATeNbHBIN JOKYMeHT — «CIIpaBOYHUK
10 BONPOCAM IPUSHAHMA OpUCIMKLMY Mexpy-
HapozpHoro cyga OOH: tumnosble kaysynsl u ¢op-
MbI»".

B dene o denumumanuu mopckoti eparuypl mexioy
Kamapom u Baxpeiinom u o meppumopuanvHolx 60-
npocax™ Cyp KBammpuIMpoOBan Kak CIeluanbHoe
COIIallleH)e TPOTOKOJI, HOJIMCAHHbII MUHUCTPAMU
MHOCTpaHHBIX fien baxperina, Karapa n Caypmosckoit
ApaBuy 10 MTOTaM IIEPErOBOPOB, BOIIPEKU 3asB-
neHusAM baxpeifHa O TOM, YTO [AHHBIA JOKYMEHT
ABJIANICA JIVMIIb 3aIMCBI0 TIEPETOBOPOB. A B deste 0
KOHMUHeHMAanvHoM uienvge Jeetickozo mopst Cyx oT-
KasaJl IIpM3HaBaTh B Ka4eCTBe ClelaIbHOrO COIIa-
IIEHNA COBMECTHOE KOMMIOHMKE I7IaB IIPABUTE/IbCTB
Ipenmn n Typuyum, XoT M OTMETWI, YTO «HE 3HAET
HJ OfIHOJI HOPMbI MEXYHapOJIHOTO IIPaBa, KOTOpas
OBl IPENATCTBOBA/IA IIPU3HAHNIO COBMECTHOTO KOM-
MIOHMKE B KaueCTBe MEX/YHApPOJHOTO COITIAIleHM
0 mepefaye Cropa B apOuUTpax Wi Cyi»'>.

Pasnble mosunym Cyga 00bACHUMBI B KOHTEKCTE
aHa/M3a IOJIOKEHUIT MPUMEHUMBIX JJOKYMEHTOB U
006CTOATENBCTB UX cocTaBneHns. Tak, B criope Karta-
pa u baxpeitna Cyp yxasan Ha TO, YTO COOTBETCTBY-
IO TIPOTOKON Kacalcsd KOHCYIbTALMI MEXIy
MUHNCTpaMM MHOCTpaHHbIX fien baxperina u Karapa
B IPUCYTCTBUM MMHMCTPa MHOCTpaHHbIX gen Ca-
YIOBCKOJ ApaBuM; B JJOKYMEHTe KOHCTAaTMpYeTCs
TO, O YeM CTOPOHBI «IOTOBOPUINCHY»; B IIPOTOKOJIE
HOATBEPXKJAITCA paHee NPUHATbIE 00A3aTebCTBa,
IpeycMaTpMBAeTCA IPOO/DKEHNE OKasaHus [o-
Oppix ycmyr kopomeM CaymoBckoit ApaBuy, pac-
CMaTpUBAIOTCA 0OCTOATENLCTBA, IIPU KOTOPBIX CIIOP
MoxeT 6bITh nepenaH B CyJi, yKasbIBaeTcsl Ha HE00-

XO[MMOCTb 0TO3BaTh obOpamenne B Cyp B ciydae,
ec pellleHne Cropa Oy#eT JOCTUTHYTO B NEPUOK
ero paccmotpennsa Cypom. ITpotoxon 1990 r. BKIIO-
4aeT B cebs, Mo MHeHmo Cyzia, IOATBep)KIeHNe pa-
Hee IPVHATBIX 00543aTe/NbCTB.

Takum o6pasom, kak Cyj YCTaHOBIII, TPOTOKOI
3acefiaHNA He ObUI IPOCTBHIM OTYETOM O 3acellaHNy,
a [0 CBOEMY COJEP>KaHMIO ABJIANCA MEeX/yHapof-
HbIM cornamtenyem'®. ITpu stom Cyz He BoCIpuHsAI
apryMmeHTbl baxpeitHa o TOM, 4TO, IIOAUChIBAsA IIPO-
TOKOJI, CTOPOHbI HE HAMePEeBa/IICh 3aK/II04aTh MeX-
lYHAPOJHBII JOTOBOP, TAK KaK He ObIIN BbIIIOJTHEHDI
COOTBETCTBYIOIYIE BHYTPUIOCYapCTBEHHbIE IIPO-
Leflypbl.

Eme ogHMM HeJOCTATKOM CIlelMabHBIX COITIA-
IIEHNI1 AB/IAETCA TO, YTO, XOTs Ha/luuue I0PUCHUK-
mmy Cyza B GOJBIIMHCTBE CTy4aeB He OCIapuBaeT-
51, He VICK/II0YeHbI PasHOITIACUsA OTHOCUTEIbHO TOTO,
KaKJie MIMEHHO BOIIPOCHI TIePelaloTCsl Ha PacCMOTpe-
Hue Cyza.

B nene «Kamap npomuse baxpeiina» cylecTBoBa-
HJie CTIOpa IPMU3HABATIOCh 00ENMY CTOPOHAM, VIMe-
JI0Ch NPVMHLUINAIbHOE COITIACKE HA ero cymebHoe
yperynposanue. PasHornmacua MeXay CTOpOHaMu
CBOJM/IACDH K TOMY, ABJIAIACD JIY HEKOTOPbIE BOIIPO-
Cbl (HampyuMmep, CTaTyc OCTPOBOB XaBap) 4YacTbio
3TOTO CIIOpa U, TAKMM 00pa3oM, JO/DKHBI /I OHM ITe-
penaBaTbcs Ha paccmorpenue Cyna. Cyp «ripefocTa-
BIWI CTOPOHAM BO3MOXHOCTb 00eCIednThb Iepefady
B Cyz Bcero cropa» B xofie Cyfie6HOro Iporecca.
INocpencTBoM B3amMopeiicTBuA co ctopoHamu Cyp,
OIIpefie//I TPAaHMIIbI CBOEI IOPUCAVMKLIMY B OTHOLIIE-
HUM BCETO CIIOpa ¥ BIOC/IECTBUI BbIHEC IOCTAHOB-
JIleHye 1o ero cyuectsy [ Tumoxun 2007:211]Y.

B Oene, xacatouemcs noeparnuurozo cnopa (byp-
kuna-Paco / Hueep), Cyn ykasal, 4TO «B CIydasdx,
KOI7la CIlelMajbHOe COINAllleHNe ABJAETCA eIMH-
CTBEHHBIM OCHOBAHMEM [/ IOPUCAMKLINY, CAMO CO-
6011 pasymeercsi, 4To M060€e TpeOOBaHVE CTOPOHBI
B €e OKOHYATe/IbHbIX IpeficTaBaeHyAx Cymy MoxeT

(accessed date: 18.08.2018); cm. Takke: Schrijver N., Prislan V. Gab¢ikovo-Nagymaros Case (Hungary / Slovakia). - Max
Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2006. Accessed from the Scientific Library of MGIMO-
University on August 25, 2018.

3 Handbook on Accepting the Jurisdiction of the International Court of Justice: Model Clauses and Templates. 2014. URL:
http://legal.un.org/avl/pdf/rs/other_resources/Manual%20sobre%20la%20aceptacion%20jurisdiccion%20ClJ-ingles.pdf
(accessed date: 19.08.2018).

' Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1994.P. 112.

> “On the question of form, the Court need only observe that it knows of no rule of international law which might preclude
ajoint communiqué from constituting an international agreement to submit a dispute to arbitration or judicial settlement”
(Aegean Sea Continental Shelf (Greece v. Turkey). Judgment. — I.C.J. Reports. 1978. P. 39).

® Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Jurisdiction and
Admissibility, Judgment. - .C.J. Reports. 1994. P. 121.

7 Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain). Merits, Judgment. - .C.J.
Reports. 2001. P. 40.
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HOAMA/IaTh MOJ €ro IOPUCAVKINIO, eC/I OHO OCTa-
eTCs B PaMKaX, OIpefie/IeHHBIX IIOIOKEHNAMI Clie-
LMa/IBHOTO cormanienys»'®. [TIOHATHO, YTO COITIACHO
1. 6 cT. 36 CraryTa B Cly4yae Criopa BOIPOC O TOJCY -
HocTy pemaerca CymoM.

Takum ob6pasoMm, mpengmer cnopa (the subject-
matter of the dispute) sBsercs kmodeBbIM 3e-
MEHTOM, OIpPee/IAONVM OPUCINKINIO CyeOHOro
opraHa, paccMmarpuatouiero crop. O6osHaueHye
IpefMeTa CIopa IpefCcTaB/AeT HauboIbIINe TPY/-
HOCTU TIPU COCTABJICHMV CIIEIMATbHOTO COIVIAlle-
HuA. VIX cTaparorcs MHOra 136exXaThb MoOCpeCTBOM
3aK/TIOYEHN TaK Ha3bIBA€MOrO PaMOYHOTO COIJIa-
wenus (pp. accord-cadre). Tax, B noepanuuxom cno-
pe 6 OMHOUIEHUU CYXONYMHbIX U MOPCKUX 2PAHUL,
(Canveaoop / Tondypac)®®, XOTs CTOPOHAM YAanoch
3aK/TIOYNTD CIELVa/IbHOE COIVIALIeHNe I Iepefa-
gy criopa B CyJj, €ro TONKOBaHMe Ha IIPOTSKEHUN
HPAKTUYECK BCErO IPOLiecca SAB/IANOCDH MPEMETOM
Pa3HOIIACHIA; CTOPOHBI He CMOIJIY Jia)Ke BBIIIOJTHUTD
COIJIACOBAHHBI TIePeBOJ, MCIIAHCKOTO TEKCTa CIe-
IMaIbHOTO COIMIAIeHNsA Ha OfyH M3 sA3bikoB Cyna
(anrmitckuit wi ¢panmysckuit). [Ipy mogo6HbIX
06CTOATENIbCTBAX PAMOYHOE COITALIEH)Ee HAa3BaHO
yMecTHBIM™.

4. FOpucaMKIIOHHAA K/Iay3yna B
MEeXYHapOHOM [I0TOBOpe

B Cyn nocrymaer Bce 6ormblite obpaliieHuit, 1mo-
JIAHHBIX B COOTBETCTBUM C K/IAy3y/laMy B MeXJyHa-
ponubix porosopax [The Statute... 2012:657]. B To
ke BpeMs OTMEYEHO, YTO IIPYMEHEeHNe TaKOro CIIo-
coba npusHaHuA opucaukiym Cypa COIPSKEHO ¢
PAOM 3aTPyIHEHUIL.

Bo-nepBbIX, XOTA MeXIyHAapOJHBIX JOTOBOPOB,
Hpy3HaoIX opucaukuyoo Cyza 1o ClopHbIM BO-

IPOCaM ZOCTaTOYHO MHOTO?', OO/BIIMHCTBO U3 HUX
HMKOIZIAa HE MCIONb30BAUCh A IPUB/ICYEHNA
Cypa k paccMoTpeHmio cropa. [lanee, MHOrme u3
TaKVX JOTOBOPOB OBUIM 3aK/II0YEHbI HECKOIBKO Jie-
CATUIETUI Hasaf, IpudeM, 0 JaHHBIM caiita Cypa,
Hof06HbIe OPYCAMKIVOHHbIE K/Iay3y/Ibl He BK/TI0Ya-
JIICh B MEX/[YHapOJHbBIE JOTOBOPBI BOT y)ke Ooree
12 net [Thirlway 2016:44; Akande 2016:320].

910 OTMevaeT U CyAbsA MeXIyHapOgHOTo Cyna
npod. k. Kpoydopzn: on obpaujaer BHMMaHue Ha
TO, YTO JIMIIb IIATH JOTOBOPOB CPeM OCHOBHBIX
MHOTOCTOPOHHMX COITIALIEHMII 10 TeMaTKe IIpaB
4e/loBeKa COZIeP>KUT IOPUCAVKIVIOHHYIO KJIay3yiy,
obecreuynBaoIyI0 BO3MOXKHOCTb  3aleliCTBOBATD
Cyp?. U3 arux martu tonpko Kousenuyus o npeo-
ynpexcoeHuu npecrynieHus 2eHoUUoa U HAKa3aHuu
3a He2o 1948 TI. HoIyCcKaeT HeMEJJIEHHDI JOCTYII K
Cyny. Jannasa KoHBeHIUA ABAETCSA B TO JKe BpeMs
Y eIMHCTBEHHBIM MHOTOCTOPOHHVM JOrOBOPOM B
cepe mpaB yeroBeka, KOTOPbIM He HPefycMOTpe-
HO CO3[]aHMsA JOTOBOPHOrO OpraHa IO HAaA30py 3a
VICTIO/THEHVIeM TOCY[apCTBaMM-YIaCTHMKAMM CBOUX
o6s3aTennbcTB [Simma 2013:586]. OcranbHble YeThI-
pe poroBopa: KoHeeHyus o nonumuueckux npasax
HeHwuHbI>, MexoyHapoOHas KOHBEeHUUS 0 TUKBUOA-
uuu 8cex gopm pacoeoii ouckpumunauuu®, Korneen-
UUST 0 TUKBUOAUUYU BCeX POPM OUCKPUMUHAUUL 8 OM-
HowleHuu sernuun™ 1 Koneenuyus npomue notmox u
Opyeux #ecrmoKux, Oecues08e4HbIX UL YHUKAOULUX
00CMOUHCMB0 6U008 00pauleHUs U HAKAZAHUS™ —
HazierstoT Cyz IpPUCAMKIVEN «Ha BTOPOCTENEHHO
OCHOBE», T.e. TIOC/Ie MCYEePIaHNA CTOPOHAMM MHBIX
CI0c060B MMPHOTO pa3pelleHys CIopa.

MoxHO OTMeTHTb OOpaTHYI 3aBUCHMOCTD
MeXxay 06beMOM IOTHOMOYMIL, IPefoCTaBIAEMbIX
Cyny B COOTBETCTBUM C IOPUCAMKIMOHHON K/Iay3y-
JIOJ MeXIYHAapOJHOTO IOTOBOPA, M KOMMYECTBOM

'® Frontier Dispute (Burkina Faso / Niger). Judgment. - .C.J. Reports. 2013. P. 68.

% Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador / Honduras: Nicaragua intervening). Merits,
Judgment of 11 September 1992. — .C.J. General List. 1992. No. 75.

20 Thirlway H. Compromis. — Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2006. Accessed from the
Scientific Library of MGIMO-University on August 25, 2018.

21 Cnmncok Takmnx AOroBopoB pa3melleH Ha caite Cypa: International Court of Justice. Treaties. URL: https://www.icj-cij.org/
en/treaties (accessed date: 23.18.2018).

2 Crawford J. Interpretation of Human Rights Treaties by the International Court of Justice. — Brainstorming Seminar on
the place of the Convention in the European and international legal order, co-organised by the PluriCourts academic network.
March 29-30, 2017. URL: https://vodmanager.coe.int/coe/webcast/coe/2017-03-29-3/lang/1 (accessed date: 17.08.2018).
% Convention on the Political Rights of Women dated December 20, 1952. Article IX. URL: http://www.un.org.ua/images/
Convention_on_the_Political_Rights_of_Women_eng1.pdf (accessed date: 17.08.2018).

2 International Convention on the Elimination of All Forms of Racial Discrimination dated December 21, 1965. Article 22.
URL: https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx (accessed date: 17.08.2018).

% Convention on the Elimination of All Forms of Discrimination against Women dated 18 December 18, 1979. Article 29.
URL: http://www.un.org/womenwatch/daw/cedaw/cedaw.htm (accessed date: 17.08.2018).

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment dated December 10,
1984. Article 30. URL: https://www.unhcr.org/protection/migration/49e479d10/convention-against-torture-other-cruel-
inhuman-degrading-treatment-punishment.html (accessed date: 17.08.2018).
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rOCY/JapCTB, CTaBLIMX €ro CTOpoHamu. Tak, MHOro-
CTOPOHHIE [OTOBOPBI, IIPEJyCMaTpUBAIOLIME M-
pokyio toprcaukuyio Cyna (0cOOEHHO «II0 BCeM
IOPUANYECKUM CIIOpaM»), He MOIb3YITCA OOJbIION
nonyniapHocteo. Hanpumep, Esponetickas koHeeH-
Uust 0 MUpHom ypezynuposaruu cnopos 1957 r.7 (ma-
nee — Kousenuyst 1957 1.), paspaboTaHHast B paMKax
Cosera EBpombl, «<Habpana» muuib 14 parudukarii.

BoimeynomanyTas KoHBeHIMA MCIO/Ib30BaNACh
I nepemadn fen B MexxpyHaponHbli cyn. B pmene
«lepmanust npomue Vmanuu (npu yuacmuu Ipe-
yuu)», PellleHye 1O KOTOPOMY 4YacTO LMTUPYETCA
IpY PAcCCMOTPEHMM TEMbl IOPUCAUKLMOHHBIX MM-
MYHUTETOB TOCyfapctBa [Bpuierkanus, Uypumnza
2015:42-43], sasaBuTenp ccobimancsa Ha KoHBeHLMIO
1957 1. Cyz HOCTaHOBWIL, YTO 00/1aiaeT IPUCAUKIIMEN
no cuopy®. B Oene, kacarouemcsi onpedenerHozo
umyujecmea®, B ob6ocHoBaHue opucaukiym Cyza B
3aasneHuy KuskecTa JIMXTeHIITelH TakxKe cofiep-
asach ccbliKa Ha 3Ty Konsenuto. Cyz cormacuics,
OfIHAaKO, CO BTOPbIM IIPeBAPUTEIbHBIM BO3PasKEHN-
eM [epmannu™, B cOOTBETCTBUY € KOTOPBIM BCe OT-
HOCUBLIVECS K JieNTy paKTbI X COOBITIS BOSHUKIIN 10
BcTymieHusa Kousenuym 1957 1. B cuy Ayt CTOpOH,
Bcnencreue yero y Cyna oTCyTCTBOBa/la IOPUCHMK-
uys ratione temporis’® [BoinerkanuH, Andepbesa
2016:43].

OtMmetum peticTByromuit B paMkax OpraHusa-
LM aMepUKAHCKUX TOCYHapCTB Mesxcamepuxanckuil
002060p 0 mupHom paspeuieHuu cnopos 1948 r.** (ma-
nee — Bororckmit nmakr), ct. XXXI kotoporo mpep-
yCMaTpuBaeT COITIacKe TOCYAAPCTB Ha IOPUCAUKIIIO
Cyga 1o BceM BO3HMKAIOLIMM MEX/ly HMMM CIIOpaM
IOPUINYECKOTO XapaKTepa. TeKCT JaHHOII CTaTby OT-
cbutaeT K map. 2 cr. 36 Craryra Cypa, T.e. Tocynap-

cTBa MoryT paccMmarpuBarb cT. XXXI bororckoro
IIaKTa KaK KOJIJIEKTUBHOE 3asBJIeHME O IIPU3HAHUM
ropucaukuuy Cypa 1o ux crnopam. B 1o xe Bpem:
lAHHOE TOJIOKEeH)MEe MOXKHO KBaIMpUIMPOBATh 1
KaK IOPUCAMKIVOHHYIO K/Iay3y/ly MHOTOCTOPOHHETO
noroBopa®: Ha caiite Cyza boroTckmit makT ykasan
MMEHHO B CIIVICKE TaKMX MEX/YHapOJHbIX HOrOBO-
POB, a He B pasfiesie, I7ie IepeYNCIAITCA 3asAB/IeHN
TOCyfapcTB o npusHaHum ropucaukumm Cygpa. 3a-
PYOEXHBIMY KOMMEHTaTOpaMyl OTMEYEHO, YTO OT-
rpannyene opucaukuuy Cyza mno map. 1 ot ropuc-
AMKIWY 110 Tap. 2 cT. 36 CraTyTa He MeeT 3HaYeHN
[The Statute. .. 2012:666].

BoroTckuii maxT HEOJHOKPATHO MCIIONIb30BaJICA
B KayecTBe OOOCHOBaHUA HAMNUMA IOPUCAMKIINN
Cypa*. IlepBbIM TakuM pasOMparenbcTBOM CTall
cnop mexcdy Ionoypacom u Huxapazya 6 omuouie-
Huu ApbumpanHoeo pewieHus xopons Vicnanuu om
1906 2.** CTOpOHBI JOTOBOPU/INCD B MioHe 1957 T. mc-
nonmb3oBarh IlakrT [y1a mepepaym cropa Ha paccMo-
tpenne Cyza. BrocecTsum CTOpOHBI 3aK/TIOUMIN B
BammHrTOHe cornmaileHne OTHOCUTEIbHO TOTo, YTO
Tonpypac fommkeH obparutbest B Cyn. B mopanHOM
B Cyp o6pamennn® [oHmypac, OfHaKo, CChIIa/ICs He
Ha cT. XXX [TakTa, a Ha BaIIMHITOHCKOE COIJIallle-
HIie U1 3asBJIeHNA 000VX rOCYAapCTB, CAeNaHHbIe CO-
r1acHo 1ap. 2 c1. 36 CraryTa Cyza.

B 1986 r. Hukaparya Ha ocHoBe cT. XXXI ITakra
BO30yaMIa OHOBpPeMeHHO 7iBa jena B Cyze — mpo-
B Kocta-Puxu u [oHgypaca — OTHOCUTENIbHO HO-
TPAaHMYHBIX ¥ TPAHCTPAHMYHBIX BOOPY>KEHHBIX
merictBuit. Ilpexxne yem Cyn cMor BBIHECTM CBOe
peurenne, obpamenre B Cyn nporus Kocra-Puxn
6b110 0TO3BaHO Hukaparya B 1987 I. co cChIIKOI Ha
CcoIIallieH e, TIOAIIMCAaHHOE B 3TOM JXe rofly B IBaTte-

2 European Convention for the Peaceful Settlement of Disputes dated April 29, 1957. Article 1. URL: https://rm.coe.
int/1680064586 (accessed date: 17.08.2018).

% Jurisdictional Inmunities of the State (Germany v. Italy: Greece intervening). Judgment of 3 February 2012. - I.C.J. Reports.
2012. P. 99; cm. Takxke: Examination of the European Convention for the Peaceful Settlement of Disputes (ETS No. 23). -
47" meeting of the Council of Europe Committee of Legal Advisers on Public International Law. March 20-21, 2014. URL: https://
rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680078b35 (accessed date:
20.08.2018).

2 Certain Property Case (Liechtenstein v. Germany). Preliminary Objections, Judgment. — .C.J. Reports. 2005. P. 6.

% |bid. P. 27.

31 MepeBop ¢ naTt. — «BBUAY 0OCTOATENBCTB, CBA3AHHBIX CO BPEMEHEMY.

32 Organization of American States, American Treaty on Pacific Settlement (“Pact of Bogota”) dated April 30, 1948.
Article  XXXI. URL: http://www.oas.org/en/sla/dil/inter_american_treaties_A-42_pacific_settlement_pact_bogota.asp
(accessed date: 20.08.2018).

33 Border and Transborder Armed Actions (Nicaragua v. Honduras). Jurisdiction and Admissibility, Judgment. - 1.C.J. Reports.
1988. P. 84.

3 Valencia-Ospina E. Bogota Pact (1948). - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum 2011.
Accessed from the Scientific Library of MGIMO-University on August 25, 2018.

3% Case concerning the Arbitral Award made by the King of Spain on 23 December 1906. (Honduras v. Nicaragua). Judgment
of 18 November 1960. - [.C.J. Reports. 1960. P. 192.

3% Case concerning the Arbitral Award made by the King of Spain on 23 December 1906 (Honduras v. Nicaragua). — .C.J.
Pleadings. Vol. 1. P. 8. URL: https://www.icj-cij.org/files/case-related/39/9171.pdf (accessed date: 23.08.2018).
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Majie Ipe3ufieHTaMu IATH Tocymapcts lleHTpans-
HOt AMepuku (cormamenne «dckumymac-II»). UYro
Ke Kacaercs fiena npotus Tonpypaca, To B 1988 1.
Cyz npusHa Ha/l4ye CBoel IOPUCAMKINN 110 STOMY
CIIOPY Ha OCHOBAaHMM BOrOTCKOro IMakTa, OTBEPTHYB
PAL TIpeBapUTEeNbHbIX BO3PaYKEHMII, BBIIBIMHYTHIX
Tongypacom?.

Cratps XXXI ITakra 6b11a ncnonpsoana Hika-
parya i1 o6ocHOBaHMA HamuyA opycaukiym Cyza
B meppumopuanvHom u mopckom chope ¢ Komym-
6ueir*. B Penrenuy, BoiHeceHHOM B fekabpe 2007 .,
Cyp cornmacuics ¢ IpeABapUTeTbHBIMU BO3PAXKeHN-
avu KomyMOym OTHOCUTEIBHO YacTi CIIOpa, Kacas-
1Iejics cyBepeHuTeTa Haj apxunenarom Can- AHzpec,
OfIHAKO YCTAHOBWJI Ha/ln4ye I0PUCAMKINY Ha OCHO-
BaHuy cT. XXXI ITakTa #1s BbIHECEHMS peIIEHM:A
no apyrum Bonpocam®. Cyf Takke He COIIACUIICS C
noBozoM Komym6buit o ToM, 4To ec/tu 3asABUTeNeM UC-
HOJIB3YIOTCS iBa 000CHOBaHMA IopucauKiyy Cyza: a)
3aABJIEHIIA CIIOPAILVX TOCY/IAPCTB B paMKaX CUCTEMBI
¢akynpraTUBHOM Ki1ay3ynsl u 6) monoxenus bo-
TOTCKOTO IaKTa, TO MOC/IENHNI, AKOOBI, NMeeT Ipe-
UMYIeCTBeHHBI XapakTep®. Bompexn atomy, Cyx
OTMETHJI, YTO MHOYKECTBEHHOCTD COIIAIeHMNIA, TIpef-
ycMaTpuBaroyx opucaukiio Cyza, CIy>KUT JoKa-
3aTeIbCTBOM TOTO, YTO CTOPOHBI Me/N HaMepeHMe
obecreunTh «JOMOTHUTENbHBI» gocTyn k Cymy'.
Crycta Hepemo nocrie BbiHeceHna CymoM Pemrenns
no cyuectBy cropa B 2012 r.** Konymbus peumna

BBI/ATU U3 bororckoro makra® B 3HaK Hecornacus ¢
nosuiueit Cyzna [Pineda 2015:391]*.

Haxkoger, B fiefie omHocumenvHo 003amenvcmea
dozosopumucsi 0 docmyne k Tuxomy okearny (bonueus
npomus Yunu)* Cyx mpusHam CBOK IOPUCAMKIINIO
1o cropy Ha ocHoBe cT. XXXI Bororckoro makra*.

B nayke o6o3HadeHa u npobnema Henpeockasye-
mocmu (B IIepBYIO OYepefb, /i FOCyapCcTBa-OTBET-
4yKa) UCIIO/Nb30BAHUA IOPUCAUKLIOHHBIX KIIay3yIl,
IPENyCMOTPEHHBIX MEX/IYHAPOJHBIMYU JIOTOBOpa-
mu. IIpy OrpaHMYEHHOCTH «ITy/Ia» MEKYHAPOSHBIX
JIOTOBOPOB C TaKMMM KJIay3yJIaMu TOCYHapcTBaM,
JKENaIoIVIM 3alMINaTh CBOM MHTepechl yepes Cyg,
HPUXOAUT Ha IOMOIIb TO, YTO YaCTO TAKMe KiIay3y-
JIBL B JJOTOBOpPax COpMy/IMpPOBAHBI «B BecbMa 00-
myx TepMmuHax» [Thirlway 2016:42]. VI mopo6HbIX
K/Iay3y/I HEMAJIO, BOT JIMIIb HEKOTOpbIE IPUMEpBI:
«JTr060i1 CrIOp... OTHOCKUTEIBHO TONKOBAHWSA WJIN
npuMeHeHus Hacrosamein Konsenmym...»"; «Cno-
PBL.. TI0 BOIIPOCAM TOJIKOBAHVIA, NIPYMEHEHV WM
BBINOJIHEHNA Hacrosmeil KoHBeHIMM, BKIIOYas
CIIOPbI OTHOCUTE/IBHO OTBETCTBEHHOCTU TOTO WM
JPYTOro TOCY/iapCTBa 3a COBEpIIEHNE TeHOLM/A VIV
OJHOTO U3 JPYTUX IepedrceHHbIX B craTtbe III pe-
SHUIL...»*. 3apy0OexKHble KOMMEHTATOPbI YKa3bIBAIOT
Ha TO, YTO B OT/INYME OT CIeLVa/IbHBIX COIIAIICHNI
(3aK/TI09aeMBbIX /1A paspelleHnss KOHKPETHOTO CIIOo-
pa B Cyze) B crydae ¢ IOPUCAVMKIVOHHBIMY KJIay3y-
aMJ MEeXIYHApOJHBIX JIOTOBOPOB YeTKNE KOHTY-

3 Border and Transborder Armed Actions (Nicaragua v. Honduras). Jurisdiction and Admissibility, Judgment. - .C.J. Reports.
1988. P. 69.

38 Territorial and Maritime Dispute (Nicaragua v. Colombia). Application instituting proceedings dated December 6, 2001. -
I.C.J. General List. 2001. No. 124.

3 Territorial and Maritime Dispute (Nicaragua v. Colombia). Preliminary Objections, Judgment. - I.C.J. Reports. 2007. P. 832.
40 Ibid. P.870.

4 “The multiplicity of agreements concluded accepting the compulsory jurisdiction is evidence that the contracting
Parties intended to open new ways of access to the Court rather than to close old ways or to allow them to cancel each
other out with the ultimate result that no jurisdiction would remain” (Territorial and Maritime Dispute (Nicaragua v.
Colombia). Preliminary Objections, Judgment. — .C.J. Reports. 2007. P. 873). Cm. Takxe: La Fayette L.A. de. Territorial and
Maritime Dispute Case (Nicaragua v. Colombia). — Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum.
2009. Accessed from the Scientific Library of MGIMO-University on August 25, 2018; Electricity Company of Sofia and
Bulgaria (Belgium v. Bulgaria). Judgment. - PC.I.J. 1939. Series A/B. No. 77.P. 76.

42 Territorial and Maritime Dispute (Nicaragua v. Colombia). Judgment. — .C.J. Reports. 2012. P. 624.

4 Colombia Pulls out of International Court over Nicaragua. - BBC News. November 28, 2012. URL: https://www.bbc.co.uk/
news/world-latin-america-20533659 (accessed date: 23.12.2018).

4 AHanorunuHbIn xect caenan CanbBagop B 1973 1.

4 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile). Application Instituting Proceedings dated
April 24, 2013. - [.C.J. General List. 2013. No. 153. URL: https://www.icj-cij.org/files/case-related/153/17338.pdf (accessed
date: 23.08.2018).

4 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile). Preliminary Objection, Judgment. - [.C.J. Reports.
2015.P.592.

47 Article 22 of the International Convention on the Elimination of All Forms of Racial Discrimination dated December 21,
1965. URL: http://www.un.org/documents/ga/res/51/a51r080.htm (accessed date: 17.08.2018); Art. 24 of the Convention
on Offences and Certain Acts Committed on Board Aircraft dated September 14, 1963. URL: https://treaties.un.org/doc/db/
terrorism/conv1-english.pdf (accessed date: 17.08.2018).

% Article 9 of the Convention on the Prevention and Punishment of the Crime of Genocide dated December 9, 1948. URL:
https://www.ohchr.org/en/professionalinterest/pages/crimeofgenocide.aspx (accessed date: 17.08.2018).
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pe 6ynyiiero criopa He onpepnenensl [The Statute...
2012:660].

HecMoTpss Ha KaXyllylocs IOATOTOBIEHHOCTD
CTOPOH MEX/[yHapOHOTO JIOTOBOPa, COfIepyKAIL[ero
IOPUCAMKIMOHHYIO K/Iay3yTy, K BO3MOXKHBIM 00pa-
wennaM B Cyz, Takue oOpaleHNsa MOTYT BO3HMK-
HYTb OTKyfia He xpamu. Tak, B uctopunu Cypa ObiBa-
7N CTy4ay, KOTfja TOCYylapCTBa B OTCYTCTBME MHBIX
IPAaBOBBIX OCHOBAHWII NMpUOETamu K pacllpuTeNb-
HOMY MCIIO/Ib30BAHMIO IOPUCAMKIMOHHBIX KIay3yil
MEX/[YHapOIHbIX JOTOBOPOB, IBITASICH, IO CTIOBAM
opiBuero wiena Cyna b. 3uMMbl, IpOIyCTUTD BO3-
HMKIINI CIIOp «4epe3 UTO/IbHOe YIIKO»* BhIOpaHHO-
ro MeXXAyHapopgHoro gorosopa. Kak meradopuyuno
orMeTtw1 6b1BIINIL CyAbsi K. [pUHBYH, IOpUCANKIIIOH-
Has KJIay3y/ia CTAHOBUTCA CBOETO POfia «TY(eIbKOi
30/TyLIKN», B KOTOPYIO OffHA 3 CTOPOH CTPeMUTCA (C
OO/IBIINM VM/IM MEHBIINM YCIIEXOM) BTUCHYTH O0siee
IIVIPOKWIT MEXIYHAPORHBIIT criop™.

Tax, B fienmax o sA0epHvix UCNbIMAHUAX™ N 0 KOH-
muHeHmanvHom wenve Ieelickoeo MopsA™ TOCY-
mapcTBa-oTBeTuNKM (PpaHuUA B EpBOM CIydae 1
Typums Bo BTOpOM) OBUIM 3aCTUTHYTBI BPACIUIOX
obpamenusmu B Cyn 3asBurtenamu (ABCTpanmu u
[permu cOOTBETCTBEHHO) Ha OCHOBE HOPMCHAUKIIN-
OHHOI1 K1ay3ynbl O6usezo akma o MupHom paspeude-
HUU MeHOYHAPOOHBIX cnopos OT 26 ceHTAOps 1928 1.
[Alexandrov 1995:15]. B mepBoM ciy4yae, HeCMOTpsI
Ha HeABKY IpefcTaBuTeneit @paHIuM Ha 3acefaHnsA
Cypa, 0OYCTIOB/IEHHYIO HENpU3HAHVEM ero IpIyc-
pukumy (O61mit akT, cormacHo nosuuuy Ppannyn,
nepecran fieficTBoBaThb), Cyf, He yCMOTpeN O4eBuf-
HBIX IIPEIATCTBUI JII YCTAHOBJIEHNA CBOEN I0PHUC-
IVKUMY prima facie n BbiHeC Pernenne o npegsapu-
TeNIbHBIX MepaxX, 00s13aB PpaHIUI0 BO3JEp>KaTbCA
OT sIJIepHBbIX VCHBITaHMWiL. Bo BTopoM crydae (XoTs
Mexpynapopubiit cys OOH B KoHeYHOM MTOTe U
He YCMOTpe/l OCHOBAHMII I/ CBOEN IOPYCAMKIIN)
Iperua Branyma Typuuio B JOCTaTOYHO JJIMTENTb-
HbIiT cyme6HbI nporecc (1976-1978 rr.), onupasch
Ha MEXJYHapOJHbII JOrOBOP, COflep>KaBIINII I0pUC-

IVIKIVIOHHYIO K/Iay3yiy. Ee 6oree HaragHbIM Ipu-
MepoM siBseTcA obpauenne Ipysun B Cyp npotus
Poccun, B KoTOpOM BOOpY>KeHHOe HamazieHue Ipy-
3un Ha IOxaHyo OceTuio 1 BOOpY)XeHHas 3aluTa
Poccueit FOxnoit Ocetnn B 2008 1. ObUIN «BTHUCHY-
Thl» B IOPUCAMKIIVIOHHYIO K/ay3yiy, TPelyCMOTpeH-
HYI0 B Mex0yHapooHoti KOHBeHUUU 0 AUKBUOAUUU
8cex opm pacosoti OUCKPUMUHAUUU.

Eme opna npo6rmeMa NpuMeHeHUS MeXaHM3Ma
IOPUCAIVIKLIMOHHBIX JIOTOBOPHBIX K/Iay3yl — MX He-
cmMabunbHOCMp: COTTIACKe TOCYAAPCTBA WCIOMHATD
TaKye K/Iay3y/Ibl MOXeT OBbITb OTO3BaHO, XOTS TOCY-
IApCTBO TIPU 3TOM COXpAHSAET y4acTyie B CaMOM JiO-
rosope. Tak, CIIIA menoncuposam PaxynbraTus-
HbIif IIPOTOKOI K BeHcKoil koHBeHUu 0 KOHCYNIbCKUX
cHouwenuax 1963 2.5 (manee — Konsennusa 1963 r.),
KOTOPBIM IIpefjycMaTpuBaaach BO3MOXKHOCTD Iiepe-
fadn B MeXIyHapOIHBI CYJ CIIOPOB, CBA3AHHBIX C
HapyIIeHNsAMMN ee TooXKeHuit. [laHHbIl dakT npu-
MeuaresieH TeM, 4To CIIIA nsHaganbHO ObIIN PbSIHBI-
MI CTOPOHHMKaMM 0053aTe/IbHOTO MeXaHM3Ma ype-
TY/IMPOBAHMA CIIOPOB O HAPYLIEHUM TOCYapCTBAMM
00513aTeNbCTB, BhITeKaromux 13 Kousennum 1963 r.
[Lee, Quigley 2008:574-576]. [laHHOMY peleHNIO
CIIA mnpepuiecTBOBamy MHONBITKY APYTUX TOCY-
mapcts (B 1998, 1999 u 2003 rr.) npusneus [ItaTs!
K OTBETCTBEHHOCTM 3a HapyuleHMe cT. 36 KoHBeH-
nuu 1963 r., Kacarouerica pony KOHCY/Ia B OKa3aHUM
IOMOIIYM TPaKfJaHaM, KOTOpble ObUIM apecTOBaHbI
B rocygapcrse npe6siBanus. Hanpumep, B 1998 1.
[Taparsait o6patuncs B Cyf B CBSI3Y C TIPeACTOSILIel
kasHpio BractaAMu CIIA rpaxpganmua Ilaparsas
A.D. Bpeapna (Angel Francisco Breard), ocy>xzenHo-
ro B aMepMKAHCKOM IITaTe BUPKUHUA: 9TOT TpaxK-
JlaHUH He ObUT MHOPMUPOBAH O BO3MOXKHOCTH JO-
CTyIa KOHCY/bCKUX JO/DKHOCTHBIX /iy [Taparsas k
HeMy. MexxpyHaponsblit cyy OOH mpunan Pemenne
0 BPEMEHHBIX Mepax™, B COOTBETCTBUM C KOTOPBIM
CHIA nomkHBI 6bUIM HPUOCTAHOBUTD INPOLEAYPY
VICTIOTIHEHMsA CMEPTHOTO IPUIOBOpA [IO BbIHECEHMs
Cynom pemienus no cyuiectsy gena. Opxaxko Bep-

4 Qil Platforms (Islamic Republic of Iran v. United States of America). Judgment. - L.C.J. Reports. 2003. P. 326 (Separate

Opinion of Judge Simma).

50 Greenwood C. Challenges of International Litigation. — Friday Lunchtime Lecture, Lauterpacht Centre for International
Law. October 10, 2011. URL: http://itunes.apple.com/itunes-u/Icilinternational-law-seminar/id472214191 (accessed date:

18.08.2018).

1 Nuclear Tests (Australia v. France). Interim Protection, Order of 22 June 1973. - I.C.J. Reports. 1973.P. 99, 101-102.
2. Aegean Sea Continental Shelf (Greece v. Turkey). Judgment. - .C.J. Reports. 1978.P. 15.

53 Vienna Convention on Consular Relations dated April 24, 1963. URL: http://legal.un.org/ilc/texts/instruments/english/
conventions/9_2_1963.pdf (accessed date: 17.08.2018).

5% Vienna Convention on Consular Relations (Paraguay v. United States of America). Order of 9 April 1998. — I.C.J. Reports.
1998. P. 266; LaGrand (Germany v. United States). Judgment of 27 June 2001. - .C.J. Reports. 2001. P. 478-480; Avena and
Other Mexican Nationals (Mexico v. United States of America). Judgment. — .C.J. Reports. 2004. P. 39.

55 Vienna Convention on Consular Relations (Paraguay v. United States of America). Provisional Measures, Order of 9 April
1998. - I.C.J. Reports. 1998. P. 248.
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.H. Boiner)kaHuH, O./. 3nHuUeHKo

xoBHbli cyx CIIIA orkasan B Tpe6oBanuu Ilaparsas
UCIIONHUTD pelteHMe MexyHapopsoro cyia OOH,
u A.®. bpeapn 6511 KazHeH. MeXXYHAPOSHBI CYL
OOH npopomxun paccMoTpeHte fena faxke 1ocie
VICIIOJIHEHMA IpUroBopa, Ho Ilaparsaii crycra He-
CKOJIBKO MecsAlleB 0T0o3Bal cBoe obpamienue B Cyg;
OKOHYarenbHOro pemieHnss CyoM BbIHECEHO He
Ob1710%.

B cnyyae co cxoxnm obpaiienuem lepmanun B
MexpyHapopHblit cyf, B 1999 I. OTHOCUTENBHO NIpU-
roBoperHbix B CIIIA k cmeptn rpaxpan ®PT 6pa-
TbeB JIa Ipanp nponecc B Mexx/[yHapOHOM CyJie J10-
mest 0 (pUHANBHON CTafuyl, MOCTYXKUB MPUYNHON
BpiHeceHMA CynoM cooTseTcTBymoLlero IlocTaHos-
meHus”. Tak Kak OfVIH M3 OBYX HEMELIKUX IPaKIaH
yxe 6b11 KasHeH Bractsamu CIIIA x MoMeHTY BO3-
Oyxnenus [epmanueii fena B MeXxiyHapogHOM cyfe,
Cypn 0603Ha4MT BpeMeHHbIe Mepbl O IPMOCTAHOBIe-
HYM MICIIONIHEHNS IPUTOBOPA AaMEPUKAHCKOTO CY/ia B
OTHOLIEHM!M OCTAaBLIEroCsA B XKMBbIX. Kak u B panee
pPaccMOTpeHHOM ciyyae ¢ rpaxxiannHoM Ilaparsas,
cyn CIIA otxnonwnn tpebosanue OPI, u npurosop
OB/ MICTIONTHEH B TOT Xe fleHb™". OnHako [epManus He
CTajla 13-3a 9TOTO IIpeKpallaTh mpouecc B Mexpy-
HapoznHoM cyae OOH, u Cyzom 6b110 BbiHeceHo [1o-
CTAaHOBJIEHME, KacaBlleecs KOHCYNIbCKOIO JOCTYyIIa.
Cyp npuien K BbIBORY 0 ToM, uTo CIIA Hapymmm
3aKkperieHHoe B moptl. (6) map. 1 ct. 36 Konsenuymn
1963 1. mpaBo rpaxiaH OBITb YBEJOM/ICHHBIMU O
BO3MOYXHOCTJ KOHCY/IBCKOTO JOCTYma™.

[Ipencenarens MexpaynapopHoro cyma OOH
K. Tnitom mosicuw, 4to o6o3HaueHHast CyoM He-
06X0MMOCTD IIepecMOTpa IPUIOBOPOB HEMEIKIX
rpaXkJjaH He MOKeT OBITD MICTONIKOBAaHA B TOM CMBICTIE,
YTO NOZ0OHBII IePeCMOTP He JO/DKEH IPUMEHATbCA
B OTHOIIEHUM TPXJAH [IPYTUX CTPAaH B aHA/IOTMY-
HbIX cutyauusax”. JlaHHOe INOsCHEHMe, BepOsTHO,
crioco6cTBoBao obpareHnio B Cy IpaBUTeNbCTBA

Mexkcuku B 2003 1. mpotus CIIA B cBsA3u ¢ genom
0 TpaK/jaHax MeKcyKy, IPUTOBOPEHHBIX K CMEPTI
U OCY)XZIeHHbIX B Hapyuienyue Konseniym 1963 r.%
Cyn BbiHec Pemienne o BpeMeHHBIX Mepax®, a B [To-
CTaHOBJIEHMN MO CYHIECTBY 3TOTO Jea YCTAaHOBUII
MIOMMMO TIpoyYero, 4to B 51 u3 52 cryvaes CIIIA «Ha-
PYLIWIN CBOe 0053aTe/bCTBO» MPENOCTABIATD Tpe-
OyeMyo MHPOPMALINIO O KOHCYIBCKOM JJOCTyIe®.

3aHuMMaBIIasd B To BpeMsA mocT loccexperaps
CIIA K. Paiic narmpaBuia [eHepanbHOMY ceKpeTapro
OOH nucpMo ¢ yBeomnenneM o geHoncauyu CIIA
daxynpraTuBHOTO IpoTOKOo/Na K Konsennym 1963 r.,
Ha KOTOPOM OCHOBbIBaIach opucaukuyusa Cyza B BbI-
IIEYIIOMAHYTBIX PpeIIeHNAX, BbIHECEHHDBIX IPOTHB
CIIA®.

Eme opna mpob6neMa, Kacalomascs paccMOTpe-
H1A CyfioM CIIOpOB Ha OCHOBE IOPUCAVKLIMOHHBIX
JIOTOBOPHBIX KJIay3y/l, OOYCTIOB/IEHa TeM, 4TO He-
KOTOpble 13 MeX[YHapOJHBIX [OTOBOPOB, IIpef-
ycMaTpuBaonmx opucaukimo Cyaa, OTHOCATCA K
cepe 3amuThl IpaB YenoBeKa 1 6OPHOBI ¢ MEXK/Y-
HApOIHBIMYU IPeCTyIUIeHNAMN. B Takux fiemax Boc-
TpebOBaHO VcCefoBaHue (aKTOB, CBUETEIbCTBY-
OIVX O HAIMYMM VWIM OTCYTCTBUM HapyLIeHWi
TOCYZapCTBOM IIPaB 4elIoBeKa MM O COBEpPIIEHHOM
npecrymwrenun. Ho, Kak oTMe4yeHO 3apyOexXHbI-
MU IpaBoBefaMy, Me>XXIyHapOIHbI CyJ, He MMeeT
«OCTaTOYHO! MHPPACTPYKTYPbl», HEOOXOHMMOI
UL BCeOOBEMIIONIETO «YCTAHOB/IEHUS (aKTOB»
(fact-finding) B xonkperHom Mecte [The Statute...
2012:669]. Tax, B mene «bocHus u Iepyezosuna npo-
mue Cepouu u Yeprozopuu» o npuMeHernu Konsen-
uuu o npedynpexcoeHun NpecmynneHus eeHouuoa u
Hakaszanuy 3a Heeo CyJ CTOMKHY/CA C TPYFHOCTAMM
B PacCIefOBaHNM B3aMHBIX OOBMHEHWII CTOPOH
OTHOCKTENBHO (akToB reHouyaa [Mopran-®ocrep
2015:10]. Mexpaynapoguaomy cyny OOH npuinnocs
OIMpaThCcs Ha BBIBOABI MeX[yHapOgHOro TpubyHa-

% Vienna Convention on Consular Relations (Paraguay v. United States of America). Order of 10 November 1998. - I.C.J.

Reports. 1998. P. 426.

7 Dupuy P, Hoss C. LaGrand Case (Germany v. United States of America). - Max Planck Encyclopedia of Public International
Law. Ed. by R. Wolfrum. 2009. Accessed from the Scientific Library of MGIMO-University on August 25, 2018.

8 |bidem.

% LaGrand (Germany v. United States). Judgment of 27 June 2001. - .C.J. Reports. 2001. P. 513.

 |bid. P. 517 (Declaration of President Guillaume).
¢ Dupuy P, Hoss C. Op. cit.

2 Avena and Other Mexican Nationals (Mexico v. United States of America). Provisional Measures, Order of 5 February
2003. - I.C.J. Reports. 2003. P. 96.

¢ “The Court... by fourteen votes to one, finds that, by not informing, without delay upon their detention, the 51 Mexican
nationals referred to in paragraph 106(1) above of their rights under Article 36, paragraph 1(h), of the Vienna Convention on
Consular Relations of 24 April 1463, the United States of America breached the obligations incumbent upon it under that
subparagraph” (Avena and Other Mexican Nationals (Mexico v. United States of America). Judgment. — I.C.J. Reports. 2004.
P.70).

& United Nations, Multilateral Treaties Deposited with the Secretary-General. Ch. 3. § 8. No. 1. URL: http://treaties.un.org/
Pages/ParticipationStatus.aspx (accessed date: 18.08.2018).
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na 1o 6OsiBureit IOrocmaBun®, penyranys KoToporo
pesKo yIaja Iocjie SIBHO aHTUCEPOCKMUX HPUIOBO-
POB, HAPYUIABIIMX IPUHINI OeCIPUCTPACTHOCTH.
IIponeccyanbHas onopa MexXIyHapOZHOrO Cyha Ha
CYZieOHBIII OpraH C IOZOPBAHHON IOPUINIECKOI pe-
HyTalyeil cTana 00beKTOM CIIPaBeINBOI KPUTUKIN
[Devaney 2016:114; Goldstone, Hamilton 2008:106].

Briesy Ha Mecto unenos Cyfia i/ OMTy4eHu Jio-
Ka3aTe/bCTB AB/IAETCA XOTA 1 CTI0KHBIM MepOIpH-
TI€M, B TOM YKC/Ie B II/IaHe OPIaHM3aLMM, HO OCYlIle-
CTBMMBIM: Hap. 2 cT. 44 Cratyra Cyzia HafiesisieT ero
COOTBETCTBYIOIIMY HoTHOMOYMAMY. Pedb 31ech He
UJieT 0 CUTyalusAxX, Korjga Cyz mopydaeT JaHHYIO 3a-
flady KOMMCCUM 3KCIIEPTOB cornacHo cT. 50 CraTyTa.
Opnako eguHCTBeHHbIN B uctopun Cyzia Bble3]] Ha
MeCTO B COOTBETCTBMU CO CT. 44 CraTyTa OBUI IIPO-
BefieH B paMKaX PacCMOTPEHMA Oend, KAcawouiezo-
¢ npoexma «labuuxoso-Haovomapou»* [Devaney
2016:17]. B uione 1995 r. CnoBakus obparnnach B
Cyn ¢ mpocbb0il HOCETUTb MECTO PacCHOIOXKEeHMA
JlaHHOTO IIPOeKTa Ha [lyHae B Lie/IAX IOTyYeHNs Jio-
KaszaTenbcTB. Busur Cypma cocrosnca 1-4 ampens
1997 . B mepmop, MeX/y EePBbIM ¥ BTOPBIM PayHIOM
YCTHBIX CTyIIanmit®.

5. Cornacue Ha opucaukimiio Cyaa post hoc:
forum prorogatum

Eme x ofHOMY croco0y Npu3HaHVA IOPUCAUK-
yuu Cypa, nogpasymeBaeMoMy B map. 1 cT. 36 Cra-
TyTa, KaK oTMe4aeTcs B KoMMeHTapuy K HeMy, OTHO-
CATCA CITy4Yau, KOT/a OffHO 13 CIIOPAIMX FOCYHapCTB
obpamaercss B Cyn 6e3 ykasaHMs OCHOBAaHWMIl /s
€ro IOPUCANKIVN, @ TOCYAAPCTBO-OTBETUNK YoKe I10-
cre Bo3OyxpaeHus fena (post hoc) BeIpaXkaeT cBoe
cormacye Ha npousBozcTBo 10 peny [The Statute...
2012:654, 661]. 9T0 MOXeT OBITb M COITACUE, BbI-
TeKalolllee 113 IMOBEJEHVA TOCYHapCTBa-OTBETUYMKA.
Ecmu rocynapcTBo-0TBeTUNK B CBOEM MEMOpPaHyMe
Ha IIOfJaHHOE 3asBJICHJE He BBbIIBUTAeT IpelBapu-
TeIbHBIX BO3paXkeHuil mpoTus opucaukiym Cypa,
TO €ro cornacue OyHeT CUMTaThCA IMOApasyMeBae-
MBIM, [ja)Ke eC/V 3asABJIeHUe IEePBOrO TOCY[apCTBa

He COIepXXNT yKa3aHUA Ha Kakoe-mibo OCHOBaHMe
s oopucavkiym Cypa. Takoit crioco6 npusHaHus
fopucauKiuy apropsl KomMenrtapusa k CraryTy Ha-
3BIBAIOT forum prorogatum.

XO0Ts aHHBI CIIOCOO M3HAYA/IBHO He OBLI OTO-
opaxen B Craryrte u Permamente [TocTostHHOI mma-
JIaThl MEK/[YHAPOJHOTO IIPABOCY/MA, OH CPOPMIUPO-
BAJICA Ha IPAKTUKE C IIePBLIX JIET €€ AeATEeTbHOCTI.
ITospuee, B 1978 1., 0H ObUI BK/IIOYEH B II. 5 cT. 38
Pernamenra Cypa, B COOTBETCTBUM C KOTOPBIM TO-
CYZIapCTBO, NlepefaBas crop Ha paccmorpenne Cypa,
MOXKET He yKa3blBaTh KaKOTO-TMO0 OCHOBAaHMA AJIA
fopucaykuyy Cyfa U OpeyIoXNUTb UCIONb30BaTh B
Ka4yeCTBe TAaKOBOTO OXKMJaeMoe Iocienyoee (Io-
c7e BO3OY>KZieHIsI fiefia) COIlacie Ha Hee TOCYHap-
CTBa, IPOTUB KOTOPOro OOpallleHO TaKoe 3asBIIe-
Hue. Ecii BTOpoe rocygapcTBo JacT cBoe cornacue,
fopucaukuya Cyia ycTaHaBIMBAeTCA C JAThl TAKOTO
cormacua®,

Vcnonp3oBanue cmocoba forum  prorogatum
BcTpevaeTcs B mpaktuke Cyna pepko. IIpodeccop
Bpoynnu B KadecTBe IpyMepa CChUTAETCA HA HENIO0
o nponuBe Kopdy: B Hem Bennmkobpuranns cHava-
na obpatmmack B Cyp, a yKe moce aToro Anbanus
cornacunacsk ¢ ropucaukuuert Cypa®. Stor npumep,
OffHaKoO, BbI3Ba/ peMapky npod. Kpoydoppa, mpa-
BWIbHO YTOYHUBILETO, YTO JAHHOE JIe/I0 OBUIO BO3-
OYy>X/leHO Ha OCHOBE CIIEIMAJTbHOTO COITIALIeHA
[Crawford 2012:728].

6. 3asB/IEHNIA TOCYJAPCTB O IPU3HAHNMN
1opucauknyu Cyaa 06s3aTenbHOI

B cootBerctBuu ¢ map. 2 ct. 36 Craryra Cyza
rocygapctBo-ydactHuk Craryra MoXeT B /00oe
BpeMs CfiaTh Ha XpaHeHMe [eHepanbHOMY ceKpeTa-
pto OOH 3asBrenne o ToMm, 4TO OHO IpK3HAET «Oe3
0c0o60ro 0 TOM COrMalIeHus, ipso facto, B OTHOLIEHUN
M0060T0 MHOTO TOCYAPCTBA, IPVUHABIIETO TaKOe JKe
o6s13aTennpctBo, fopucaukuyio Cyzma 00s3aTenbHON
II0 BCeM IIPaBOBBIM CIIOPaM, KaCAIOIVIMCS: a) TOJIKO-
BaHUA JOTOBOPa; b) m060ro Bompoca MeXx/yHapoy-
HOTO IpaBa; ) Hamuuus ¢Gakra, KOTOPBIiL, el OH

% Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro). Judgment. - .C.J. Reports. 2007. P. 134.
% Gabcikovo-Nagymaros Project (Hungary / Slovakia). Judgment. - .C.J. Reports. 1997.P. 7.
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87 “The Court visited the area from 1 to 4 April 1997; it visited a number of locations along the Danube and took note of
the technical explanations given by the representatives who had been designated for the purpose by the Parties” (Ibid.
P. 10). Cm. Takxke: Gabcikovo-Nagymaros Project (Hungary / Slovakia). Visit by the Court to the site of the Gabcikovo-
Nagymaros hydro-electric dam project. Communiqué No. 97/3 dated February 17, 1997. URL: https://www.icj-cij.org/files/
case-related/92/092-19970217-PRE-01-00-EN.pdf (accessed date: 18.08.2018).

% Noknag MexgayHapogHoro cyga OOH, 1 aBrycta 2012 r. — 31 utona 2013 r. C. 10. Joctyn: https://www.icj-cij.org/files/
annual-reports/2012-2013-ru.pdf (nata obpalyeHna: 17.08.2018).

% Corfu Channel case. Preliminary Objection, Judgment. — .C.J. Reports. 1948. P. 27.

19



BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.H. Boiner)kaHuH, O./. 3nHuUeHKo

OyfeT yCTaHOBJIEH, NPEACTaBUT COOOI HapylleHye
MeX/[yHapOHOro obs3arenbcTBa; d) Xapakrepa 1
pasMepoB BO3MelleHN s, IPUYNTAOIEr0Cs 3a Hapy-
ILIeHVe MeX/YHAPOIHOTO 0053aTebCTBaY.

dror crocobd npusHaHus opucaukumy Cypa B
HayKe Ha3bIBAIOT MHOTJA CUCTEMOil (paKy/IbTaTyB-
HOJI KJIay3y/ipl B TOM cMbIcie, 4o Ycra OOH ne
006s3bIBaeT roCyapcTBa Je/aTh 3aABICHUA O TAKOM
npusHaHuy. HeKoTOpbIM HpenMyIiecTBOM HaHHOTO
crioco6a ABJIAETCA €ro BUAMMASA MPOCTOTA: MEXY
CHOPALIMMY TOCYAApCTBAaMU He HY)XXHO 3aK/IH04YaTh
CIIeNMaIbHOTO CoraleHns o nepegade Cyny cropa;
He TpeOyeTcsa M Ha/IM4usA JefiCTBYIOIETo JOTOBOpa,
cofiepyKalllero IOPUCAMKIMOHHYI0 KIaysynly. 3/iech,
KaK METKO BBIpasmicsa akc-mpeaceparens Cypa
P. XurrmHc, rocyapcTBo «HOAMICHIBaeT OIaHKOBBII
4eK»: OHO He 3HaeT, 4To OyfeT mpegMetoM Oynyiie-
TO CIIOpa M KTO CTaHET JPYIoil ero CTOPOHOM; W3-
BECTHO JIMIIb, YTO JPYrass CTOPOHA TOXKE IIPU3HAET
fopucpukuyio Cyna Ha Tex ke ycnousx [Higgins
1995:189]. ITpocroTa aroro cnocob6a — GpakynbraTuB-
HOJI KJIay3y/Ibl — Ka)KYIIAsACA: MEXaHU3M, YCTaHOB-
JNeHHBIi map. 2 c1. 36 CraryTa, paccMaTtpusaetca Cy-
noM”™ 1 opuctamMu-mMexpyHapoguukamu [Waldock
1955-1956:254; Rosenne 1997:809-815, 830] xax
ocoboro popa (sui genmeris’'), obpasyromuiics u3
IBYX KOMIIOHEHTOB: OJHOCTOPOHHEIO 3asBJICHNsA
TOCyflapcTBa U JOTOBOPHBIX IoOoXeHuit Craryra.
Tem caMbIM OH CO3[ja€T MHOXKECTBO JBYCTOPOHHUX
npasooTHouennit’”” [Torber 2015:79]. [lanee, npu-

3HaHMIO fopucaukuuy Cyza HoCpecTBOM 3TOTO Me-
XaHV3Ma CBOJICTBEHHbI HEKOTOPbIe OCOOEHHOCTIL.

Bo-mepBbIX, TONKOBaHME 1 TIPUMEHEHNe Iap.
3 ct. 36 CraryTa, cofiepKalero HOpMy O TOM, 4TO
yKa3aHHbIE «3asB/IEHNS MOTYT OBITb 6€3yC/IOBHBIMIA,
WIM Ha YCTIOBMAX B3aMMHOCTH», WM «HA OIpefe-
neHHoe BpeMsA». Cyfly B €T0 MPpaKTUKe IPUXOANIOCH
pelIaTh BOIPOC O TOM, ITPaBOMOYEH /I OH paccMa-
TPMUBATb CIOP, aHAMU3MPYS IPOTUBOIONIOXKHBIE 10~
3UIIMY TOCYZIApCTB HA 3TOT cyeT. MHoOIme pemeHns
Cypna cBUETeNbCTBYIOT O IPo6/1eMax, KOTOpble BO3-
HMKAIOT B KOHTEKCTe TaKVX 3asAB/IEHUII B CBA3M C
BKJIIOUEHNUEM B HMX ycnoBuit. Cpey 3TUX npobnem
MOXXHO OTMETUTD CTIeyIoLye:

1. Ycmoxxnenue 13-3a TaKMX YCIOBUI BCEVL CH-
cTeMbl (DaKy/IbTaTUBHOI KJIay3yIIbl.

2. TpymHOCTM TONMKOBaHMA U IPMMEHEHUA
«TEeMIIOPA/IbHBIX YCTIOBUIl» (Hampumep, 0603HAYEH-
HOTO JIEICTBYS YCTIOBUS «Ha OIIPefie/IeHHOE BPeMsI»).

3. IIporuBopeumBble OLIEHKM CTaTyca HEKO-
TOPBIX YCTIOBUIT, 0003HAYEHHBIX TOCYAAPCTBOM IIPK
peanmusanuy nap. 3 ct. 36 CraryTa.

4.  3asBreHMe rOCYAAPCTBAMMU TAKUX MIMPOKMX
YC/IOBMif, KOTOpbIe CBOJAT Ha HET CaMO 3asBJIEHIE O
npusHanuK ropucaukiym Cyza.

WTak, cornacHo ct. 36 CraTyTa, 3asAB/IeHUA TOCY-
JIAPCTB «MOTYT OBITb 6€3yCTIOBHBIMM, W/IM HA YCIIO-
BIIAX B3aVIMHOCT CO CTOPOHBI TeX MM MHBIX IOCY-
lApCTB, MM XKe Ha OmpefieieHHoe BpeMsA». Crporo
roBops, CraTyT yKasplBaeT JMIIb HA [iBa THUIIA BO3-

70 “A declaration of acceptance of the compulsory jurisdiction of the Court [...] is a unilateral act of State sovereignty. At
the same time, it establishes a consensual bond and the potential for a jurisdictional link with the other States which have
made declarations pursuant to Article 36, Para. 2, of the Statute [...]" (Land and Maritime Boundary between Cameroon and
Nigeria. Preliminary Objections, Judgment. — .C.J. Reports. 1998. P. 291).

/1 Cyp nopyepKrBaeT MUMEHHO 0COObIN XapaKTep 3TOro MexaHu3mMa U He Ha3biBaeT ero MexayHapoaHbIM orosopom. Ho
npv TONKOBaHUM OAHOCTOPOHHYX 3aABNEHNI FOCY[apCTB O IPUCANKLMM OH NCMOSb3yeT MPUHLMMbI TONIKOBaHMA BeHcKo
KOHBEHLMU O NpaBe MeXAyHapOoAHbIX 4oroBopoB 1969 I. NOCTONbKY, MOCKOJIbKY 3TO COOTHOCUTCA C OCOObIM XapaKTepom
[aHHbIX 3aaBneHuin. Hanpumep, B gene Fisheries Jurisdiction (Spain v. Canada) Cyg otmeTun: “The régime relating to the
interpretation of declarations made under Article 36 of the Statute is not identical with that established for the interpretation
of treaties by the Vienna Convention on the Law of Treaties (Ibidem, p. 293, para. 30). Spain has suggested in its pleadings
that ‘this does not mean that the legal rules and the art of interpreting declarations (and reservations) do not coincide
with those governing the interpretation of treaties. The Court observes that the provisions of that Convention may only
apply analogously to the extent compatible with the sui generis character of the unilateral acceptance of the Court's jurisdiction”
(kypcmB Haw. — A.B. u 0.3.) (Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998.
P.453).

B aTOM e KoHTekcTe M. Ouumopuc (M. Fitzmaurice) otmeTtuna: “In the Fisheries Jurisdiction Case, the ICJ stressed even
more strongly the dual, sui generis character of the optional clause declaration: on the one hand, a declaration accepting
the compulsory jurisdiction of the Court ‘is a unilateral act of State sovereignty’; on the other, it establishes a ‘consensual
bond; i.e. a nexus of obligations, and a ‘potential for jurisdictional link with other States’ (Para. 46) and makes a ‘standing
offer to the other States party to the Statute which have not yet deposited a declaration of acceptance’ (Land and Maritime
Boundary between Cameroon and Nigeria Case (Cameroon v Nigeria) 125)” (Fitzmaurice M. International Court of Justice,
Optional Clause. - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2011. Accessed from the Scientific
Library of MGIMO-University on August 25, 2018).

72 “In fact, the declarations, even though they are unilateral acts, establish a series of bilateral engagements with other
States accepting the same obligation of compulsory jurisdiction, in which the conditions, reservations and time-limit
clauses are taken into consideration” (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America). Jurisdiction and Admissibility, Judgment. — I.C.J. Reports. 1984. P. 418).
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ISSUES OF THEORY OF INTERNATIONAL LAW

MOXXHBIX YC/IOBMIL: 1) YC/IOBMe B3aMHOCTY; 2) YCIIO-
BU€ JIEIICTBYA 3asBJIEHNUS Ha OIIPefie/ieHHOe BpeMs.
B cBsA3M ¢ 3TMM BO3HMKAET BOIIPOC O JJOIIYCTUMOCTH
IPYTUX BUJOB YC/IOBMI, BK/II0YAEMbIX TOCYapCTBa-
MM B TeKCT 3asB/IeHUiI (Hampumep, ycimosue o6 uc-
K/TIOYEHU CIIOPOB OIPEe/IeHHOIO TUIIA U3 IOpUC-
pukumy Cypna).

B npakrrke IlocToAHHOI NanaTbl MeXXIYHAPOJ-
HOTO IIPAaBOCYAMsA BKJIIOYEHUE PA3HBIX YC/IOBUII B
3asB/IeHMe O IPM3HAHNY ee OPUCANKINY ObIIO IIpHU-
emnempM [Thirlway 2016:49]. B 1928 r. Accambrnes
JIurm Hanuii npuiia K BBIBOAY O TOM, YTO BO3-
MO>KHbIE YC/IOBMS, BK/IIOYaeMble TOCY[JApCTBaMU B
UX 3a5IBJIEHVAX O FOPUCAMKLUY, He OTPAHNYMBAIOTCS
TeMM, KOTOpbIe IepeuncieHsl B CraryTe”.

ITpn cospanum MexpyHapognoro cyma OOH
IaHHBI Borpoc paccMarpuacs. [Tpu atom Ha Kon-
¢depennyn B Can-PpaHuyucko Bo3obmagano MHeHMe
0 TOM, 4TO, IIOCKO/IbKY IOCY/JapCTBO MMeET IIPaBO
B 1I€/IOM peIlaTh, NIPUHMMATh MM HE IPUHMMATD
fopucaykiyio Cyla HOCPeICTBOM CUCTEMBI (paKy/Ib-
TaTMBHON KJIAy3Y/bl, TO JAHHOE LIeI0OCTHOE, LIMPO-
KOe IPaBO BKJIIOYAET B ceOs 1 pyroe, MeHbIIee 110
06beMy, a IMEHHO TIPaBO IPM3HABATD IOPUCAVUKIINIO
C y4eTOM YCIOBMII, KOTOpbIe TOCYAAPCTBO CYMTAET
11e71ec000pasHbIM 0603HaUNTh. TO €CTh rocyapcTBa
BIIpaBe CBOOOHO (OPMYINPOBATh YCIOBYS B CBO-
UX 3adBJeHMAX O HpusHaHuM opucaukuuu Cypa,
He OIPaHNYNBAsACh TeMU, KOTOpble IIPeJyCMOTPEHDI
map. 3 c1. 36 Craryra Cyzna. Tem He MeHee B criopax
MEX[y TOCYAapCTBaMM MIMEIN MeCTO JJOBOJibl O He-
JIOITYCTYMOCTU BKJIIOYEHUs B 3asABJI€HUA YCIIOBUIL,
He IIPeIyCMOTPEHHBIX expressis verbis CraryToMm (Ha-
HPUMeED, B 0esie, KACAIOUWLEMCS 8030y UIHO20 UHUUOEH-
ma 1999 2.7).

Ha mpaxryke rocygapcTBamu yaie Bcero ¢op-
MY/IMPYIOTCS TPU KaTETOPUM TAKUX YCIIOBUIL: ratione
temporis, ratione personae u ratione materiae.

Ycnosue ratione temporis CBA3aHO C yCTaHOBJIE-
HIEM B 3asBJIEHM) OIIPEJie/IeHHOIO BpeMeHM: Ha-
npumMep, npusHanue ropucaukuuy Cyzfa Iuib 110
CIIopaM, BO3HMKIIMM IIOC/Ie HaThl HACTOSAILEro 3a-
ABeHNA. ABCTpamusA U BenmMkoOputaHus, ckaxewm,
COITIACHO WX 3asBJIEHUAM, He IPM3HAIOT IOPUC/UK-
uyio Cyzia 10 criopaM, B OTHOIIEHUY KOTOPBIX Jpy-
ras CTOPOHa CIIOpa Jlajia COoITIacke Ha 00sA3aTeNbHY0
ropucaukuuio Cyzia, JeIOHMPOBAaHHOE MeHee 4eM 3a
12 mecsiues o obpamenns B Cyp. [JaHHOe ycoBue,

OYEBVIHO, HAIIPaBJIeHO HA TO, YTOOBI Cpasy mocie
IpUSHAHMA [IPYTUMM TOCYJAPCTBOM HOPUCAMKLIUY
Cynma ABctpanus n Bemukobpuranus mormm yoe-
peubcs OT HeOXKMAAHHOTO ero obpamenus B Cyj.

Bropas kareropus ycnosuit - ratione personae —
HajIaraeT Ha npusHaHue opucaukuyy Cyza onpese-
JIeHHbIe OTPAHMYEHNA B OTHOILEHUM JIPYTOii CTOPO-
HbI criopa. Hampumep, rocyapcrso 3adBiseT, YTo
cornamaercss Ha ropucauxuuio Cyzia, 3a MCKI0OYe-
HIeM CHopoB ¢ rocygapctBamu A n b. IIpumepom
UCIIO/Ib30BaHUA JJAHHOTO YCTIOBMA MOTYT CIIYXKUTb
saspneHna Kananpl u Bemuko6puranum, KoTopble
UCKMIoYaIoT u3 ropucaukuuy Cyza Cropsl ¢ rocysap-
CTBaMU, ABJIAIOIMNCA ¥ OBIBIIMMY YieHamu bpu-
taHckoro Coppyxecrsa Haumit (Commonwealth).
BcraBasn Bonpoc: ABJIAITCA 1M TAKOTO POfia YC/IOBMAA
AVICKPYMMHALIMOHHBIMY, IPOTUBOPEYAIL MU IIPUH-
LIUITy CYyBepeHHOro paBeHCTBa rocymapcTs? Tak, Ila-
KVCTaH B Oesle, KAcaioueMcst 6030YUiH020 UHUUOeHMA
1999 2., yTBepX[all, 4TO MPENYCMOTPEHHOE B 3asB-
neHuu VIHIMM aHA/lIOTMYHOE YCTI0BME B OTHOLIEHUN
bpuranckoro CompyxecTBa Haluil He MMeeT I0pU-
[IMYECKOI CUJIBI BBUJJY €r0 IPOTMBOPEYNS «IIPUH-
LUITy CYBEPEHHOIO PaBEHCTBa», «YHMBEPCATbHOMY
xapakrepy npas 1 06s3atensctB wieHoB OOH». Op-
Haxko Cyp He corylacuics ¢ JaHHBIM JOBOJOM, IOJ-
YEPKHYB IIPaBO TOCY[APCTBA OCPENCTBOM YCIOBUA
ratione personae BBIOMPATb cebe «IIAPTHEPOB» IIO
CIIopaM, C KOTOPBIMM OHO TOTOBO IIPU3HATh IOPJC-
pukiyio Cyza.

TpeTbsi KaTeropms yc/noBUil IPUSHAHUA HOPUC-
pukuyy Cypa 10 3asBleHUI0 — ratione materiae —
CBsA3aHa C cyllecTBoM ciopa. Hanpumep, sasgsnenne
Apcrpamuu ot 22 mapTa 2002 I. mpefycMaTpuBaer,
yro ropucaukiya Cyza He pacIpocTpaHserca Ha
CIIOPbI OTHOCUTE/IBHO JIENMMUTALIUY MOPCKIUX pario-
HOB, a TAK>Ke Ha Jiefa, CBA3aHHbIE C Ae/IMMUTALNeE, B
TOM 4MC/Ie TEPPUTOPUATIBHOTO MOPS, UCK/IIOYNTEb-
HOJl 9KOHOMMYECKOJ 30HbI M KOHTMHEHTAJIbHOTO
1e/bga, MM BbITEKAIOIIVE 13 CIIOPOB, KACAIOVIXCA
VM OTHOCAIVXCA K UCIIO/Nb30BAaHMIO TI000I OCIa-
pMBaEeMON YacTU TAKOTO MOPCKOrO palioHa o OCY-
LIeCTB/IEHNS Je/IMMUTALIN .,

Tepmanusa B cBoeM 3asaBneHun 1o ct. 36 Crary-
Ta UcKaoumna u3 ropucaukuym Cyja CIopbl, CBS-
3aHHbIE «C Pa3BEPTbIBAHNEM BOOPYXKEHHBIX CHJI 3a
py0exoM, ydacTueM B TaKOM pa3BepTBIBAHUY VIV
IOpUHATHEM II0 HEMY pelleHuii», a TaKkKe «C JC-

73 Cm.: Resolution of the Assembly of the League of Nations regarding “the Optional Clause of Article 36 of the Statute of
the Permanent Court of International Justice” dated September 26, 1928.

74 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 29.

7> Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of Australia dated March 22, 2002. URL:
https://www.icj-cij.org/en/declarations/au (accessed date: 24.08.2018).
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[I0/1b30BaHMeM B BOEHHBIX Lie/isix Teppuropun OPT,
BKJIIOYas ee BO3JYIIHOE HPOCTPAHCTBO, a TAKXKe
MOpCKJe PajiOHbl, Ha KOTOpbIe PacIpPOCTPAHAITCA
CyBepeHHbIe IIpaBa U PUCANKINA [epManum».

B ary kareropuio INONAjalT YCIOBUSA, KOTO-
pble VICKTIOYA0T U3-1of opucaykiyy Cyna cropsl,
HpesMeT KOTOPBIX OTHOCUTCSA K BHYTPEHHell KoMITe-
TeHIVM rocypapcTsa. Tak, Kanaga oTkasanmach nepe-
fiaBaTh Ha paccMoTpeHne Cyfa «CIOPbI IO BOIPO-
caM, KOTOpble B COOTBETCTBMM C MeXIYHAPOJHBIM
IPaBOM OTHOCATCS VICK/TIOUNTETbHO K KOMITeTEHIINI
Kanapnp». HekoTopble rocymapcTa OCTaBIAIOT 3a
c0060i1 IpaBO OIpPEAENATb, KaKye BOIPOCHl OTHO-
CATCA K VX BHYTPEHHell KOMIIETEHINN, He CChIIa-
ACb Ha HOPMbI MEXIyHApOJHOTO IIpaBa. ITO yC/Io-
Ble, HazBaHHOe «oroBopkoit Konnennu» (Connally
reservation) B 4ecTb ChOPMY/IMPOBABILETO €ro aMe-
PUKAHCKOTO CeHaTopa, OyeT leTabHO paccMOTpe-
HO Jlajiee.

XoTsl HEKOTOpble U3 BbIIIEIEPEUNCIEHHBIX YC-
JIOBUIL He TIPeIyCMOTPeHBI expressis verbis B map. 3
ct. 36 CraryTa, B psage pemuennit Cyna (deno Huka-
pazya’®; 0eno o W0PUCOUKUUYU HAO PLLOHBIMU NPOMbIC-
namu’’; Oeno, Kacasuieecss 6030YUIHO20 UHUUOEHMA
1999 2.7%) 6pL1a IO[TBEPIKAIEHA MX JOIYCTUMOCTD .

PaccmoTpyM npo6rieMbl, CBSA3aHHBIE C MICIIOTb30-
BaHJEM Ha IIPaKTHUKe YCTIOBMIL, CHOPMYINPOBAHHBIX
B 3asBJICHMAX O py3HaHNMy ropycankuym Cypa.

AKTUBHOE BKJIIOYEHNE TOCY[apCTBAMM YCTIOBMI
npusHauua opucaukiym Cyfa B CBOM 3asB/IeHNA,
crenaHHble 1o cT. 36 CraTyTa, IIpUBENIO K YCIOXK-
HEHUIO CUCTeMbI (aKyIbTaTMBHOI Kiaay3ymbl. OHa
3IDKJeTCA Ha IpMHIMIIe B3auMHocTu. [ocymapcTso,
He Inpu3HaBllee opucaukuyo Cyga MOCpencTBOM
3aABJIeHM, COITIACHO CT. 36 CraTyTa He MOXXEeT OIM-
paThcs HA TO, YTO APYroe rOCYAAPCTBO TaKOe 3asB-
JIeHNe cietana JyIs pa3dypaTe/bCcTBa CIOpa C HUM B
Cype. [laHHOe ITpaBMIO IPUMEHNMMO M B KOHTEKCTe
YCIIOBUIL, TIPELYCMOTPEHHBIX B TaKOM 3asBJICHUIL.
Cyn B dene no cnopy mexoy Opanyueti u Hopeeeueii
0 HeKOmMopbiX HOpeexcKux 3aiimax*™ HOomTBEpAnI,
4TO €ro IPUCAMKINA OyeT orpaHnYeHa INIIb TeMI
aCIIeKTaMy, B KOTOPBIX COOTBETCTBYIOILIVE OTHOCTO-
pOHHIe 3asB/IeHNA 0 opucayKiyy Cya IMeroT «00-

it 3HameHatenb» [Thirlway 2016:50; The Statute. ..
2012:653]. Kak ormermn Cyx B yKa3aHHOM [erle,
«obmras Boyst cropon» (common will of the parties),
KOTOpas fAB/IAETCA OCHOBAHMEM €TO IOPMCAMKINN,
COCTOUT «B Y3KUX ITpefle/laX, YCTaHOB/IEHHBIX B 3a-
sapnenyy Ppannyn»®. Cyy HOCTaHOBIIL, YTO B COOT-
BETCTBUM C TpeboBaHMAMY B3auMHocTi Hopserysa
MMeJIa IIPaBO CChITIAThCA HA OfHOCTOPOHHEE 3asIBIe-
Hye OpaHuum, cofepabiiee yClIoB1e 00 UCKII0Ye-
Huy u3 obsAsarenbHoil opucaukuyy Cyna cropos,
KOTOpBIe, 110 MHeHNI0 OpaHIui, 0 CYIeCTBY OTHO-
CIJIVCD K €€ HAIlMOHA/IbHON F0PUCAVKIINIAL.

Xapakrepusys cucreMy ¢aky/IbTaTHBHOM Kila-
Y3Y7Ibl, TIPAaBOBE/bI TIPABUIbHO OTMEYAl0T BaXKHell-
Y10 porib 06'beMa COINachsA rOCYAapCTB Ha IopuC-
pukumio Cyna® [Thirlway 2016:35; Mackenzie et al.
2010:14; Higgins 1995:186]. B HecoBmajaomux 3a-
ABJIEHVAX TOCYJApCTB TaKOe COIacKe OIpefiensaer-
CA B TOV 4YacTy, B KOTOPOJ COBIAJAIOT BONEUSDbAB-
JIeHVs TAaKUX TOCYApCTB OTHOCUTETbHO TIPU3HAHMA
fopucaukuyy Cypa. IIpuHINII B3aMMHOCTH 3[ieCb
ABJIACTCA CIIOCOOOM peany3aluyl PaBHOIPABIA:
rOCyJapCTBO, IMpusHaBlIee opucaukuyuio Cypa mo-
CPefiCTBOM OIHOCTOPOHHETO 3asB/IEHN, COINACHO
cT. 36 CraryTa, 3alyIeH0 OT MUCIOIb30BaHMA Ta-
KOTO 3asBJIEHNA MPOTHB €TI0 MIHTEPEeCOB TeMI IoCy-
lapCTBaMM, KOTOPBIEe COI/IACU/INCD Ha IOPUCAMKIINIO
Cyna B MeHbliIeM 00'beMe.

3asABIeHNA TOCYAAPCTB O MPM3HAHUM IOPYUCAVK-
v CyJa, eCTeCTBEeHHO, OTIMYAIOTCA APYT OT JPy-
ra, ¥ mepef HUM B KaKJIOM ClTy4ae BO3HUKAeT 3a-
flaya: OIpeNeNuTb OpPUANYEeCKNMe PaMKM COI/achsA
KOHKPETHOTO TrocyfapcTBa Ha ropucaukumo Cyna
B JJAHHOM CIIOp€ C YYeTOM COIIOCTaB/IeHMA 3asB-
JIEHWI YYaCTHMKOB 9TOro pasbuparenbcrBa. IIpu-
3HaHMe JIByMdA TrocygapcrBamy ropucaukiym Cypa
TIOCPeJICTBOM 3asB/IEHNA He O3HAYaeT, YTO OFHO U3
HMX CMOXKET IlepefiaTh Ha paccmorpenne Cypa jro-
0011 CIIop MeXy HIMM, €C/IY TOJIBKO pedb He UJET O
0e3yC/IOBHBIX 3asB/IeHNsAX. B O0/MbIIMHCTBE C/Ty4yaeB
neper, CyoM BCTaeT 3ajjaya: a) MOUCKA «HAVIMEHb-
1ero o61iero 3HaMeHaTe/s» IPUCAUKLVN, T.e. TeX
COCTABJIAIOIINX, KOTOPble He MCK/IIOYEHBl YCTTOBIA-
MH, 0603HAYEHHBIMY B 3asB/ICHNAX CIIOPALINX TOCY-

76 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and

Admissibility, Judgment. - .C.J. Reports. 1984. P. 418.

77 Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998. P. 453.
78 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 12, 29.

79" Fitzmaurice M. Op. cit.

8 Case of Certain Norwegian Loans (France v. Norway). Judgment of 6 July 1957. - .C.J. Reports. 1957.P. 18.

8 |bidem.

8 Rosenne S. International Courts and Tribunals, Jurisdiction and Admissibility of Inter-State Applications. — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed from the Scientific Library of MGIMO-University

on August 25, 2018.
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apCTB; 0) BBLICHEHNS TOTO, IIONA/IAeT /I B JAHHBIE
PaMKV KOHKpeTHbII1 criop. Takum o6pasoM, BMeCTo
M3HAYa/IbHO IIpe/IIo/araBllelicss OTIaMI-0CHOBATe-
namu CraTyTa HPOCTON CUCTeMbl YHUBEpCATbHO
obs3arenbHOI opucayKiyy Cyfa B paMKaX OrpaHu-
4YeHHOI1 I'PYIIIIbI TOCYAAPCTB — YYacTHUKOB Craryra
Ha Jlefle peanmsanys map. 3 cT. 36 mpuHsna popmy
CJIOXKHOM CeTYV IIPAaBOOTHOLIEHUIA.

JloronHnTeNbHaA TPYAHOCTD CBAA3aHA C TOV Ka-
TEropyeN ycIoByil, KOTOpble OTPAaHNYMBAIOT IOPUC-
mukiio Cyga onpefe/ieHHbIM (PaKTOpOM BpPEMEHI.
[Tpo6memMbl HAYNMHAIOTCS U3-32 HESICHOCTI GOPMYIN-
poBOK 1op06HbIX ycnoBuit. CornacHo mpeobazao-
1eMy IIOJIXO[y 3asBJIeHMA, C/iellaHHble TOCYlapCTBa-
MU B COOTBETCTBMM C 1ap. 2 cT. 36 CraryTa, UMeIOT
peTpoaKkTHBHOe [elicTBUe: B Oere Maspomamuca
Cyn yxasan, 4To «IIpM Ha/JW4uyl COMHEHMIl IopJycC-
AVKIMsA, OCHOBaHHAsd Ha MEXJYHapOHOM COITIa-
IIEHNM, OXBATbIBAET BCe CIOpbI, NepefanHble Cyny
THOC/Ie 3aK/TIOYeHNs Takoro cormaurenns»®. To ectb
ropucaukuysa Cyza 110 yMOTYaHUIO PAcIIPOCTpaHA-
€TCs Ha CIIOpbI, NlepelaHHbIe eMy Ha PacCMOTpeHMe
HOCIe [IeTIOHNPOBAHMA OJHOCTOPOHHETO 3asB/IEHM:
rocyzrapcrsa o npusHanum oopucaukuymu Cyna. Ecm
Ke TOCYIApCTBa JKeAT MCKIIOYUTh U3 I0PUCHUK-
uym Cyzia Criopbl, BOSHUKIINE [I0 IPUHATUA IOPYC-
IVIKIIVY, TO TaKOe HaMepeHNUe JO/DKHO OBITh MPsAMO
BBIPAXEHO B 3a5BJIEHU.

TocymapctBamm Obta BbipaboTaHa Gopmyn-
POBKa, II03BOJIAIOLIAs 000iITH 00ljee MPABUIO pe-
TPOCIEKTHBHOrO feiicTBuA. OHa Oblna BIIepBble
npuMeHeHa benbrueit B ceoem 3asaBnenum 1925 T
[Alexandrov 1995:40]. B cooTBeTCTBUM € TaK Ha3bl-
BaeMoyl bBenbruiickoit Gpopmynoi u3 OPUCHUKLIN
Cyga MCK/II0YaIoTCA CIIOPbI, BOSHUKILE [IO OIpefe-
JIEHHOJ aThl, @ TAKXKe CUTYallMy, CO3/AI0IIME OCHO-
BaHMA I/ CIIOPa ¥ MMEBILNE MECTO IO 3TOI «JaThl
nckmoueHns» (exclusion date).

Clo>XHOCTH BBI3bIBAET ¥ TOTKOBAHUE TeX «TEM-
HOPA/IbHBIX YCTIOBMIl» B 3asBJI€HUAX, KOTOpble He
cofiepKaT JJOCTaTOYHON KOHKPETMKM OTHOCKUTEINb-

HO «[jaThl MCK/IIOYeHns». Hampumep, B 3asBieHnn
Mexcuku ropucaukuyus Cyfa orpaHI4MBaeTCs «CIIo-
pamy, KOTOpble MOTYT BO3SHMKHYTH»*. OpHaKo He
BIIO/IHE ITIOHATHO, NOC/IE KAaKOil JiaThl BO3HMKIINeE
CIIOPBI MOTYT CUMTATbCA HOAIA/AIOIIVIMI IIOJ, IOpUC-
pukiyito Cyga: faThl TOATNCAHNA 3aABICHNS, JAThI
€ro Iepefiauyl AENO3UTAPUIO WIN JaThl Hadyala ero
HeNCTBUSL.

B HeKOTOPBIX 3asAB/IEHNAX, COTEPIKAIMX YCIOBIE
ratione temporis, OrpaHM4YUBalOLIee NEVICTBME IPU-
3HaHuA opucakiyy Cya onpeieleHHbIM CPOKOM,
IpeycMaTpUBaeTCsA, YTO COIVIACKe Ha IOPUCAVKIINIO
Cypna MOXeT OBITb OTO3BAaHO IO CTEYEHNUM OIIpefie-
JIEHHOT'O CPOKa IT0C/Ie COOTBETCTBYIOIETO YBeOMIIe-
HIS, a B APYTUX — 4TO cpasy xe [Crawford 2012:729].
XoTs IpaBo OT3bIBA COITIACKA Ha IopucanKiyo Cyna
HeMeJJIEHHO II0C/le YBeTOM/IEHUS 00 3TOM U OC/Ia-
Onser cucteMy 0053aTeNbHO IOPUCAVKLIUM, OHO
He sB/sieTCs HecoBMecTMbIM co CratyToMm Cypma®.
[Ipu oTCyTCTBUM, OIHAKO, IIPAMOTO YKa3aHNUA O He-
MEJIEHHOM IIpeKpalleHNN [eVICTBUA 3asBJIeHNA
TOCYZJaPCTBO JO/DKHO YBEJOMUTb O TAaKOM IIpeKpa-
IeHNN B pa3yMHbI cpok®. Ecmm cpok peitcTBus
3asB/IEHNA MICTEKAeT y)Ke Ioc/le BO3OyXIeHNsA fiena
B Cypie, To 3T0 He BuAeT Ha opucaukumio Cyzna mo
JIAHHOMY fieny™’.

Emre opHa mpo6eMa ¢aky/nibTaTUBHBIX K/IAy3YII,
CBSI3aHHASA C YCTIOBVAMM B 3asB/ICHNMAX TOCYHApCTB
o npusHaHuy opucaukiym Cypa, KacaeTcs Tak Ha-
3BIBAEMOT'0 «aBTOMATUYECKOTO» VIV «CAMOCY/FHOTO»
(automatic, self-judging) ycnosus®. Ono nckmogaer
u3 ropucaukuyy Cypa Cropsl, BXOAALIME BO BHY-
TPEHHIO KOMIIeTeHIMI0 rocymapcrsa (within the
domestic jurisdiction), mpudeM oTHeceHMe K TaKo-
BOJI OCTAeTCs Ha YCMOTPEeHMe CaMoro rocygapcraa®.
[IpaBOMEpPHOCTb TAKOTO YC/IOBMA, UCIIONb30BAHHO-
ro n3HauambHo CIIIA, B MeX/lyHapOIZHO-IIPaBOBOI
JUTepaType Ha3BaHA «CIIOPHOI», MPOTMBOpeYa-
1ell NMPUHIMIY «KOMIIETEHLIM OIPENeNATh KOM-
nereniyio» (the principle of the la compétence de
la compétence), B COOTBETCTBMU C KOTOPHIM JMMEH-

8 Mavrommatis Palestine Concessions. Judgment No. 2, 1924. — PC.IJ. Series A. 1924. No. 2. P. 35.

8 Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of Mexico dated October 28, 1947.
URL: https://www.icj-cij.org/en/declarations/mx (accessed date: 18.08.2018).

8 Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November 1957. - .C.J.

Reports. 1957.P. 143-144.

8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. - .C.J. Reports. 1984. P. 418-420, 466-467 (Judge Mosler), 550 (Judge Jennings), 620-628 (Judge

Schwebel, dissenting opinion).

8 Nottebohm case. Preliminary Objection, Judgment of 18 November 1953. — .C.J. Reports. 1953. P. 122-123.

8 Fitzmaurice M. Op. cit.

8 “This declaration does not apply to differences relating to matters which are essentially within the national jurisdiction
as understood by the Government of the French Republic”(Case of Certain Norwegian Loans (France v. Norway). Judgment

of 6 July 1957. - I.C.J. Reports. 1957.P. 9, 21).
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A.H. Boiner)kaHuH, O./. 3nHuUeHKo

Ho CyJ IIpaBOMOYEH CaMOCTOATEIBHO OIPEAeNATb
IOPUCAUKINIO TI0 KOHKpeTHoMy cropy” [Higgins
1995:194; Thirlway 2016:50], mucxops u3 Toro, Kak
IPVMEHVIMOe K CIIOPY IIPaBO OIIpefie/AeT KOMIIETeH-
nuto Cyza.

K samagHbIM IpaBoBefaM, KaTerOpU4HO KPUTH-
KYIOLIMM TaKVe YCTOBMs KaK «HeIPaBOMEPHbIE», Mbl
He TOTOBbI IIPUCOeANHNTLCA. KpuTrkamm 3amamdan-
BAeTCs TOT (aKT, YTO 3aIPET «HA BMEIIATENbCTBO B
JieN1a, TI0 CYIIeCTBY BXOJALIVE BO BHYTPEHHIOW KOM-
HeTeHIMI0 JI060r0 TOCYAapCcTBa», IPeSyCMOTPEH
Yerasom OOH (1. 7 cr. 2). C yyetoM 3TOro ObIB-
myM wieHoM Mexaynapogsoro cyga OOH, mpod.
®.J. KoXeBHUKOBBIM CIIpaBeNINBO OTMEUYEHO, YTO
«He BCerJja MO>KHO TOYHO OIIPefe/INTb, YTO VIMEH-
HO IIOHMMAeTCS IIOfi MOHATUEM MCKIIYUTETbHOM
HAIlMOHA/IbHO IOPYCAMKIINM, COITIACHO MeXJyHa-
ponHOMY IpaBy. Bompoc MoeT OBITb CIIOPHBIM...
MoryT BOSHUKHYTb TPYFHOCTU JM C OTHECEHUEM
CIIopa K KaTeropuy CIOpOB, MO CYIIECTBY BXOA-
IMX B HALMOHAJbHYK KOMIeTeHIo» [KoxeBHM-
KoB, [IlapmasaHamBuIN 1971:40]. CooTBeTCTBEH-
HO, aBTOPaMU CJ€IaHbl KOPPEKTHbIE BBIBOZBL a) B
3TOM CJIy4yae «IIPUOPUTET HPUHAISKUT TOCYHap-
CTBY», ChOpMy/IMpOBaBIIEMY YCIOBME O BHYTpEH-
Hell KOMIeTeHLM; 0) CIIOpHBIE BOIPOCHI TAKOTO
poza paspematorcs onpegenenyeM Cyna (Kak aTo 1
HpenycMoTpeHo map. 6 ct. 36) [Koxxenukos, Illap-
Masa"amBuau 1971:40].

Emre ogHMM HeMOCTAaTKOM 3asBJIEHMIL, CleIaH-
HbIX Ha YC/IOBMAX, AB/IAETCA TO, YTO IPUHATHIE TO-
CYAPCTBOM YC/IOBUSA 3a4aCTyH0 MOTYT «OOHYINTb»
3HayeHNe COOTBETCTBYIOLIETO 3asABIeHNUA. boree
TOTO, JAHHAsI TAKTMKA «BCEOOBEMITIONINX» YCIOBUI
MOYXET UTPATh U IMPOTUB TOCYJAPCTBA-aBTOPA ITUX
YCIOBMIL: Upe3MEPHO CTpaxys cebs OT BO3MOXKHOTO
BO30y>XzieHNA poTuB Hero aen B Cyze, Takoe Tocy-

JIApCTBO OrpaHMYMBaeT ¥ cebs B IIpaBe oOpamiaThb-
ca B Cyp IpoTHB IPYTUX TOCYApPCTB, MPM3HABIINX
fopucaukiyio Cyfa B COOTBETCTBUM C Tap. 2 cT. 36
Craryra [Alexandrov 2001:90]. ITo MHeHuto npod.
K.Tomymara[TheStatute...2012:676],nanbonee«opu-
O3HBII» TIpuMep ToMy — opmynuposka Vuameir”
TAKUX YC/IOBMIL, KOTOpbIe IPEBPATIIIN e 3asABIeHNe
o npusHaHuy opucaukiyyu Cyna B «3aMacKMpOBaH-
HBIVI JOKYMEHT O HEITPU3HAHNII».

HecTabunbHOCTDb 3asABIEHUI, COEAaHHBIX B CO-
OTBeTCTBUM CO CT. 36 CraryTa, O6YCHOBHeHa U TeM,
YTO OHM COCTAaBJIAIOTCA KaXKJbIM TOCYAAPCTBOM Ca-
MOCTOSITE/IbHO, OYyuy OHOCTOPOHHVMI aKTaMu’>
U He NOANajas IOX NPUHUMI pacta sunt servanda.
IIpouenypa MsMeHeHMsA TaKUX 3asABJIEHMII JIETKas:
TOCY/JapCTBY HEOOXOAMMO JIMLIb IIepefaTb HOBBII
TeKCT 3asAByeHnA lenepambHoMy cexperapro OOH.
Hanpumep, 22 despans 2017 r. Benmkobpuranns
IPMHA/NA VI3MEHEHHBIN TeKCT 3asB/IeHNs O IpU3Ha-
Hyn fopucaukiyy Cyna®. ViameHeHus 6bin BbI3Ba-
HbI, IPEXJie BCETo, BO30YXKeHneM npoTus Bemiko-
Oputannu gena B Cyne Pecriybmukoit MapiuasioBst
OctpoBa 06 obs3arenbcTBax Benmukobpuranun 1mo
AapepHoMy pasopykennto. Xotss Cyp B cBoeM Pe-
meHny oT 5 okTs0ps 2016 I. B KOHEYHOM UTOre He
HallleJl OCHOBAHNI /I YCTaHOBJIEHNS CBOEN I0pHUC-
mukunn’, o Bemkobpuranum aTOT Criop He 6bin
npocTeiM. Cyl He BOCIPUHAN ee JTOBOABI KaK TO-
CylApCTBA-OTBETYMKA O TOM, YTO 3asBUTENb ObLI
006s13aH ee YBEOMUTD O IIAHUPYeMOM OOpalieHnn
B Cyn. Hampotus, Cyn ykasas, 4To IpeflIecTBYIo-
1I1e TIePeroBOphl (WM yBEJOM/IEH)E O HaMepeHUN
B036yzuTh feno B Cyzie) He TpeOYIOTCs, KOMIb CKOPO
OTCYTCTBYIOT TaKle YC/IOBMA B 3asB/IEHMAX CIOPS-
IVX TOCY[JAPCTB, CHEMAHHBIX B COOTBETCTBUM CO
ct. 36 Craryra®. Cyzn oTKasajcs MpusHaBaTh CBOIO
FOPUCAVKIIMIO JIAIIb Ha TOM OCHOBAHMN, YTO 13 Pas-

% “The legal obligation of a Government to avail itself of its freedom of action in a manner consistent with good faith has a
meaning, in terms of legal obligation, only when room is left for an impartial finding whether the duty to act in accordance
with good faith has been complied with. But in the case now before the Court any such possibility has been expressly
excluded. The Court has no power to give a decision on the question whether a State has acted in good faith in claiming
that a dispute covers a matter which is essentially within its domestic jurisdiction” (Case of Certain Norwegian Loans (France
v. Norway). Judgment of 6 July 1957. - I.C.J. Reports. 1957. P. 53, 55 (Separate Opinion of Sir H. Lauterpacht)).

1 Declarations recognizing the jurisdiction of the Court as compulsory. Declaration of India dated September 18, 1974.
URL: https://www.icj-cij.org/en/declarations/in (accessed date: 19.08.2018).

2 Phosphates in Morocco (Italy v. France). Preliminary Objections, Judgment. — P.C.I.J. 1938. Series A/B. General List No. 74.
P.23.

% Multilateral Treaties Deposited with the Secretary-General, Chapter |, Charter of the United Nations and Statute of the
International Court of Justice, 4. Declarations recognizing as compulsory the jurisdiction of the International Court of
Justice under Article 36, paragraph 2, of the Statute of the International Court of Justice. URL: https://treaties.un.org/pages/
ViewDetails.aspx?src=IND&mtdsg_no=I4&chapter=1&clang=_en#1 (accessed date: 18.08.2018).

% Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament
(Marshall Islands v. United Kingdom). Preliminary Objections, Judgment. — I.C.J. Reports. 2016. P. 833.

% “Prior negotiations are not required where the Court has been seised on the basis of declarations made pursuant to
Article 36, paragraph 2, of its Statute, unless one of the relevant declarations so provides [...]. Moreover, ‘although a formal
diplomatic protest may be an important step to bring a claim of one party to the attention of the other, such a formal
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HBIX BBICTYIUIEHWII JO/DKHOCTHBIX /i1y Pecrry6mmkm
Mapuannossl OcTpoBa, HOCUBILINX XapaKTep «II0-
y4eHVsI», Helib3sl ObUIO Cfie/iaTh BBIBOJ, 00 0OBIMHe-
Hyu Benko6puranun (um no60it Zpyroit spepHoit
iep)KaBbl) B HApYLIEHMM CBOVIX MEX[YHapOJHO-
IPaBOBBIX 00513aTeNbCTB.

Bo n36e>xanue BoBeyeHns B OyayIieM B opo6-
Hble 00peMeHNTe/TbHBIe IPOLecChl BenmkobpuTanms
BHEC/Ia VI3MEHEHMA B CBOE 3asBJICHNUE O IPU3HAHUMN
fopucpukumy Cypa. Taxk, 6bI710 JOIIONTHEHO YKa3aHMe
Ha TO, YTO TOCYJApCTBA, IUIAHMUPYIOLIUE BO3OYANUTD
B Cyze fieno npotus BenmkoOpuTanny, JOKHBI ee
YBEOMUTD O CYTH fie/Ia 3a LIeCTh MeCSLEB IO TAKOTO
06pallleHN C 1Ie/IbI0 BO3MOYKHOTO pa3pelleH s CIIo-
pa”. Bonee toro, Benukobpuranns mckmounna u3
KaTeropyy CIOpPOB, B OTHOILIEHN! KOTOPBIX €10 IIpH-
3Haetcs ropucaukiyA Cypa, Te fiefa, KOTopble Kaca-
I0TCSL SAJlEPHOTO OpYXXusl U (M) sIEPHOTO pasopy-
YKeHMA; 9TO UCKITIOYeHNe He OyieT IPMEHNMO, eCIIN
OCTaJIbHble YeTbIpe SAJepHble JIePKaBbl HMPU3HAIOT
fopucaukiuio Cyza.

I[TpocToTa mporeaypbl XapaKTepHa 1 [y OT3bIBa
3asgBleHMA o mpusHaHuu topucpykiyu Cypa. Ha-
npumep, Cnoaxkusa u OPI' B cBOMX 3asAB/IeHMAX O
TaKOM IPU3HAHUM YKa3a/Ii B KA4eCTBE YCIOBMUIL, 4TO
MOTYT B II000€ BpeMs ero 0TO3BaTh, @ IPaBO TAKOTO
OT3bIBa VIMEET CUJIY C JIaThl YBEIOM/ICHVA 00 3TOM.
Taxme ycmoBus He BeyT K IIPaBOBOJI CTaOMIBHOCTI.

B03MOXXHOCTb HeMeIEHHOTO OT3bIBa 3asB/ICHNA
WIM BHECEHVIA B HEro M3MEHEHMII MMeeTCs JIMIIb
TOT/Ia, KOIJ]a Ha 3TO HPAMO YKAa3aHO B TEKCTE 3asB-
NeHyA. B mpoTuBHOM citydae mmpy OT3bIBe Ha OCHO-
BaHUM IPVHINIA JOOPOCOBECTHOCTH HO/DKEH OBITh
coOmofieH pasyMHbIil cpok. IlompasymeBaetcs mu,
YTO COIVIACUe TOCyHapcTBa Ha ropucaukumio Cyna
AB/IATCA 0€30T3BIBHBIM IO MICTEUEHsA YCTAHOBICH-
Horo cpoka? Vi 1o Tex mop, moka rocyfapcTBo He
YBEOMUT O IIPeKpAIeHNV NEeICTBUA 3asABJICHUA O
npusHaHuu ropucaukiyy Cyza? 9Ty BOIPOCH HO-
crasyennl B Hayke [Thirlway 2016:48] u 6pum1 pac-

cmotpennl Cynom B dene Hukapazya npomus CIIIA
(topucouxyus u nodcyoHocmo)*®.

B sagsnenun CHIA 1946 r. o mpusHaHuu opuc-
mukiyin Cyza (Ha koropoe Hukaparya ccpimanoch B
o6ocHoBanye opucaukiym Cyza 1o aHHOMY CIIO-
PY) COZiep>Kaioch, B YaCTHOCTH, C/IefyIoLliee YCIOBMe:
«[laHHOe 3asAB/IeHME OYIeT OCTaBaTbCA B CUJIE B Tede-
HMe IIATH JIeT U fajiee, O MCTeYeHNs IeCTy MecsLeB
IOC/Ie BO3MO>KHOTO OODBABIEHNA O IpeKpallleHnn
JIeVICTBISA JAHHOTO 3asiBIeHNs»™. 3a Tpy JHA 10 00-
pamenus Hukaparya B Cyp, 6 anpens 1984 r., CIIIA
HPENNPUHSIN TIONBITKY «OCBOOOANTB» cebst OT
topucaukiuy Cyza. Tenepanpubiii cekperapp OOH
ObL1 yBeoM/IEH 0 TOM, 4TO 3asBneHre CIIIA 1946 .
«He OyaeT IPUMEHATHCA B OTHOLIEHNUM CIIOPOB C Ka-
KuM-/m160 rocypapctBoM lleHTpanpHOil AMepukn
VIV CIIOPOB, BO3HMKAIOIINX B Pe3y/IbTaTe COObITII B
LlenTpanbHOI AMepyKe MM UMEOLINX OTHOLIeHMe
K 9TUM COOBITHSIM, JII00BIE TaKlie CIOPHbIE BOIIPOCHI
OyRyT pelaTbcs B HOPSAJKE, COITTACOBAHHOM CTOPO-
HaMJ, y4acTBYIOIMMY B criope»'’. B yBemomienun
YKa3bIBaloCh, YTO «<HECMOTPS Ha YCTIOBYA BbIIIEYIIO-
MSAHYTOTO 3asBJI€HN, TAHHOE YBeJOM/IeHNe BCTYIIa-
eT B CUJTy HEMeJIJIeHHOY.

Cyny IpefcTosANO ONpeNeNnTh HOCIeACTBI UTHO-
puposanus CIIIA ycnoBus 06 yBegoMIeHNN 3 11IeCTb
MecsAlLeB, INpefycMoTpeHHoro B 3aasneHun CIIA
1946 ., mockonbKy ato ycnosue CIIA «cBo6onHO 1
10 COOCTBEHHOMY BBIOOPY BKJIIOUW/IM B BBILIEYIIO-
MsHyTOe 3asByeHue». Cyl OTMETWI, YTO 3asB/ICHV
O NIPM3HAHUM €r0 00A3aTeMTbHOI OPUCAUKLVIN VMe-
10T «(aKy/IbTaTUBHbI» XapakKTep, T.e. TOCYAapCTBa
BIIPaBe IIPYHMMATD /I He IPYHMUMATD Ha ce0s TaKie
obs3arenberBa. OHAKO, Kak nmogdepkuy Cyf, Takoit
XapaKTep 3asB/ICHNIT «He O3HAYAET, YTO FOCYHAPCTBO,
Ienaroliee 3asgBiIeHne, CBOOOIHO M3MeHsAeT 00beM U
cofiepkaHye CBOMX OQUIMAIbHBIX 00513aTeNbCTB 110
cBoeMy ycMoTpennio»'!. [ocyapcTBo, chenasliee 3a-
AB/IeHNe 0 IpusHaHM Iopucaukuym Cyfa, CoXpaHsaeT
3a co6ol1 MpaBO OTO3BATb €r0 VJIM U3MEHUTbD €ro Co-

protest is not a necessary condition’ for the existence of a dispute [...]. Similarly, notice of an intention to file a case is not
required as a condition for the seisin of the Court [...]" (Ibidem. P. 849).

% “The Marshall Islands relies on the statement made at the High-Level Meeting of the General Assembly on Nuclear
Disarmament, on 26 September 2013 by its Minister for Foreign Affairs, ‘urg[ing] all nuclear weapons states to intensify
efforts to address their responsibilities in moving towards an effective and secure disarmament’. However, this statement is
formulated in hortatory terms and cannot be understood as an allegation that the United Kingdom (or any other nuclear
power) was in breach of any of its legal obligations” (Ibid. P. 853-854).

% Amendments to the UK’s Optional Clause Declaration to the International Court of Justice: Written statement dated
February 23, 2017. - UK Parliament official website. URL: https://www.parliament.uk/business/publications/written-
questions-answers-statements/written-statement/Commons/2017-02-23/HCWS489/ (accessed date: 18.08.2018).

% Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1984. P. 392.

% |bid. P. 398.

100 |hidem.

197 |bid. P. 418.
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Jiep>KaHMe B CUIy €ro XapaKTepa «OJHOCTOPOHHEro
akta» (unilateral act)'®®. Opgnako CIIA npunsamu Ha
cebst «HeoTBpaTuMMoe» (inescapable) o6s3aTenbcTBO
Hepef APYTMMM TOCYAApCTBaMy, NPYHABIIMMYU (a-
KY/IbTaTUBHYIO K/Iay3yIly, TyTeM «3asaBleHn: 1946 r. o
TOM, YTO JIF000€ M3MEHeHNe BCTYINT B CUJTY TOJIBKO
IO VICTeYEHNUM LIECTV MeCALeB C MOMEHTA YBe[IoMIle-
Hys»'®. Cypy He CTal B JaHHOM KOHTEKCTe IIPOBOJUTD
pasmuuye MeX[y OT3bIBOM 3asABJICHNA Y BHECEHMEM
B HEr0 M3MeHEeHMIT, He BOCIIPYHAB COOTBETCTBYIOLLVE
aprymenTsl CIIIA. ITo atum nprurzam Cyp mpuIien K
BBIBOJY, UTO BbllIeyTIoMAHYTOe yBegomeHne CIIIA,
crenanHoe B 1984 T, «<He MOITIO JIMIUUTD OpUANYE-
ckoro peiictBusa obsasarenbctsa CIIA momumHNUTHCA
fopucpukuuy Cyga B paccMaTpuBaeMoM Jiene». 1o
ecTb cormacHo nopxony Cyma rocymapcrso He 06s-
3aHO Npu3HaBaTh lopucaukipo Cyma; He 00fA3aHO
IPM3HABaTh €ro IPUCAUKIVIO B O0iblieM oObeMe,
HeXXe/Y OHO HaMePEHO; OHO TI0 CBOEMY YCMOTPEHMIO
YCTaHAB/IMBAET YCIOBUSA TaKOTO TIPU3HAHNA COITIACHO
CraryTy; OZHAKO IIOC/Ie TOr0, KaK FOCY[apCTBO IIpH-
HAJIO 0053aTe/IbCTBO — NPU3HATh Iopucaukiyio Cyza
Ha OIIpefIe/IeHHbIIT CPOK W C YCTIOBMEM, OHO Jjafiee He
cB06OIHO M3MeHNUTD B3siToe 10 CTaTyTy 00s3aTenn-
crBo'™,

B untnpyemom pene Cyx Takke MOFYEPKHYI 3HA-
YeHMe IPYUHINIIA JOOPOCOBECTHOCTI, OTMETUB, YTO
JUL OT3bIBA MIMEIOIEro 6eCCpOUHbIil XapaKTep 3asB-
JIeHVsI COIJIACHO NpyHIMNY bona fide fomkeH ObITH
co0TIofIeH «pasyMHBIiT Cpok»'®. B To ke Bpemst rocy-
IAPCTBO B CBOEM 3asAB/ICHNY O IPU3HAHUY FOPUCIVK-
iy Cyfia MOXeT IpeflycMOTPeTh YCIOBYe O IpaBe
IPeKpaTUTh TaKoe IpM3HaHMe HeMelleHHO. Takum
6p110 ycmosue Ilopryramu, paccMoTpeHHOE B Oese
0 npase npoxooa uepe3 meppumopuro Vnouu': ono
ocrapyno 3a Ilopryranmeit nmpaBo 0TO3BaTbh CBOE
3asB/IeH)e HEMEJICHHO II0C/le COOTBETCTBYIOLIErO

yBepomtenns [Higgins 1995:194]. Opnaxo B 3asBie-
Huy CHIA 1o cT1. 36 CraTyTa Takoro ycnoBus IIpef-
YCMOTpPEHO He OBLIO.

OTcyTcTBME B 3asABJIEHVN TOCY/IAPCTBA, NIPYU3Ha-
foieM ropucavkiyio Cyna, Tpe6oBanns 06 ucrede-
HIY OIIPefIe/IeHHOTO CPOKA C IaThl 3asB/IEHN IelaeT
BO3MO)XHBIM He3aMeJ/INTelIbHOe BO30YXX/IeHe fiefa
IPOTUB 3TOIO FOCYAAPCTBA.

B dere, xacatouemcs cyxonymmoii u mopckoti 2pa-
Huyvl mexcoy Kamepynom u Huecepueii'”, ogaum n3
nosogos Hurepuu 06 orcyrctun y Cyna 0pucamK-
MY [0 CHOPY OBUIO TO, YTO Ha ATy BO3OYXK[eHMs
Kamepynowm nena B Cyzie (29 mapta 1994 r.) Hurepus
He OblIa yBelOM/IEHa O TOM, 4T0 KamepyH mpusHan
fopucaykiyio Cyfia COITAacHO 3asB/ICHNIO, CAAHHO-
My Ha xpaHeHue leHepanmbHOMy cexpertapio OOH
3 mapra 1994 r.: mocnegHMI1 HaIIpaBUI KOIIMA JAHHO-
ro 3aaBineHusa KamepyHa yyactHukam CraryTa Iod-
tn rog ciycrs. C yuetom sToro Hurepus Hacransana
Ha TOM, 4To KaMepyH «Ie/icTBOBaII IIpeX/eBpeMeH-
HO», HapyILIMB «00513aTeNbCTBO [eICTBOBATH OOPO-
COBECTHO», «3/IOYIOTPEOMB CUCTEMOI, YCTAHOBJICH-
HOJ B COOTBETCTBMY C Hap. 2 cT. 36 CraTyTar.

Bnpouem, Cyp moATBepAnsI CBOK MO3MILVIO, U3-
JIOKEHHYIO B 0efie 0 npase npoxooa uepes UHOULICKY1o
meppumopuro: «CTaTyT He yCTaHABIMBAET HMKAKOTO
VHTepBa/la MEX/Y Cfjadell ToCyAapcTBOM Ha XpaHe-
HJe CBOETO 3asABJICHNA O IPU3HAHUM HOPUCAMKIINN
Cypa u mopadest STuM rOCyapcTBOM OOpalleHNs B
Cym»'%; «myTeM cpaum Ha XpaHeHue [eHepaibHOMY
CeKpeTapl0 CBOETO 3asABJICHUA O NPU3HAHUM IIPHU-
3Halolllee TOCY/IAPCTBO CTAHOBUTCH CTOPOHOIL B CH-
creMe (paKy/IbTaTMBHON KJIAy3y/Ibl IO OTHOLICHMNIO
K [IpyTOMYy 3asBMBIIEMY TOCYHapcTBy... Joroop-
HOE OTHOILIEHNE MKy CTOPOHaMU U 00s3aTe/IbHaA
ropucaykuys Cyfa, BhITEKaIoIyie U3 3TOT0, yCTaHaB-
NUBAIOTCSA ipso facto v Ge3 cHeyaTIbHOTO COIJIAlle-

192 Stahn C. Connally Reservation. - Max Planck Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2006. Accessed
from the Scientific Library of MGIMO-University on August 25, 2018.
103 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and

Admissibility, Judgment. — .C.J. Reports. 1984. P. 419.
194 |bid. P. 418.

105%60. In fact, the declarations, even though they are unilateral acts, establish a series of bilateral engagements with other
States accepting the same obligation of compulsory jurisdiction, in which the conditions, reservations and time-limit
clauses are taken into consideration. In the establishment of this network of engagements, which constitutes the Optional
Clause system, the principle of good faith plays an important role [...]. 63. [...] [T]he right of immediate termination of
declarations with indefinite duration is far from established. It appears from the requirements of good faith that they
should be treated, by analogy, according to the law of treaties, which requires a reasonable time for withdrawal from or
termination of treaties that contain no provision regarding the duration of their validity. [...]" (Ibid. P. 418-420).

1% Case concerning right of passage over Indian territory (Preliminary Objections). Judgment of 26 November 1957. - .C.J.
Reports. 1957.P. 141-142.

7 Land and Maritime Boundary between Cameroon and Nigeria (Preliminary Objections). Judgment. — .C.J. Reports. 1998.
P.297.

198 Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November 1957. - .C.J.
Reports. 1957.P. 147.
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HIA B CUJIy TOTO, YTO 3asB/ieHMe ObUIO CfieaHo... B
3TOT K€ CaMblil JIeHb KOHCEHCYa/lbHOe 00s3aTeNb-
ctBo (consensual bond), saBngIomeecs ocHOBOI
(baKy/npTaTUBHO K/Iay3y/bl, BCTYIAeT B JieliCTBUE
MeX/Iy 3alIHTepeCOBaHHbIMI OCYapcTBaMi»'®.

To ecTb py IpU3HAHMY FOCYAPCTBOM FOPUCIUK-
myu Cyga B cooTBeTCTBUU € map. 2 ¢T. 36 CraryTa,
corjlacue € TaKoOJ IOPUCOMKIVEN PaclpOCTpaHAeT-
Cs Ha OTHOLIEHVA C TOCY/JAPCTBAMU, paHee IIPUCO-
eVIHMBIIVMICS K 3TO Xe K/Iay3y/ie; OffHOBPEMEHHO
TaKoe IIpM3HaHUe CTAHOBUTCSA, 00Pa3HO BHIPAXKAsACh,
HOCTOSIHHO JIeJICTBYIOIIell «0depToi» FPYTUM rocy-
IAPCTBAM, KOTOpBIE ellle He IPYU3HAIN FOPUCANKIIIO
1o nap. 2 ct. 36 Craryra. Korpa elrie ofHO 13 HUX «aK-
LeNTyeT» TaKyko «0depTy» IMOCPEICTBOM 3asBIeHIs
COrnacHo map. 2 cT. 36 CraryTa, BBIIOTHEHUA MHBIX
YCIIOBUIA, B TOM YMC/le UCTEYeHV pa3yMHOTO IepH-
Ofia, IO MHEHMUIO IIPaBOBeOB, He Tpebyercs'’. [Ipn
3TOM HOPAMOK, IPESYCMOTPEHHDbI B map. 4 cT. 36
Cratyra (0 caue 3asB/IeHIA O IPU3HAHNN OPUCIUK-
1My Ha XpaHeHue [enepanpHomy cexperapio OOH),
He TOXK/JeCTBEHEH IIPaBOBOMY PEXXIMY yBeJOM/ICHNI
¥ COOO1IIeH A, yCTaHOBIEHHOMY I1. (C) ¢T. 78 Berckoii
KOHBEHUUU 0 npase MexoyHapoOHvix 002080po8 (B
HOCTIeTHEM C/Tydae IPefyCMOTPEHO HOATBEpIKeHe
flero3uTapueM IIONYYeHUS YBEJOMIEHUS WIA CO-
o6menst). Iror noaxoy, Cyz IOC/IeN0BaTENbHO TIOf-
TBEPXKZAT, B TOM 4ICIIe B Oesle 0 NPoxode uepe3 mep-
pumopuio Vnouu'', B dene o xpame IIpaaxeuxea''? u B
defie 0 B0€HHOLL U B0EHU3UPOBAHHOLL OesMeNLHOCU 6
Huxapaeya u npomue Hukapazya'".

7. Bonpoc o TonKoBaHUM 3asBIE€HUI],
cAelaHHbIX 1o cT. 36 CtaTtyTa

B npaxruxe Cyzia He pa3 MOJHMMAJICA BOIPOC O
TOM, KaK TOJIKOBaTb CJIeTaHHbIE TOCY/IAPCTBOM 3a5B-

neHus o npusHaHuy ropucaukiym Cypa. BoickasaHo
MHEHe, YTO [/ TAKOTO TOJIKOBAHA He00A3aTeIbHO
CIefloBaTh NIPUHIMIIAM TONKOBAHUA MeXYHApOJ-
HbIX foroBopoB [Alexandrov 1995:13]. Mmocrpa-
el 9TOTO ABJAIOTCA HecKonbko pemteHuit Cypa.
B dene 06 Ameno-Vparckoii HepmsHot KomnaHuu
peub LUIa 0 nposefieHHoN B 1951 1. B Vpane Hanu-
OHa/IM3AIMM He(TAHON IPOMBILIIEHHOCTH, 3aTPO-
HyBILeil B ToM uucie AHro-Vpanckyio HedTsHyIO
KOMIIaHUIO, C KOTOpOIt B anpene 1933 r. mpaBuTenb-
cTBO Jlpana saxmounmno cormamenye'. Bemiko-
OpuTaHuA B TOPALKE AUIUIOMATHYECKO 3alNThbI
Bo3Oyamma B Cygne meno nporus VpaHa, ommpasch
B KaueCTBe I0PUCAVKIMOHHOTO OCHOBAHNA Ha 3a5B-
nenue Vpana 1932 r., nopmnapgarolee 1oy fielicTBUE
. 5 cT. 36 Craryra Cyga. B HeM comepxanach cre-
pytomas GopMynnpoBka: «VIMiepckoe mpaBuUTeNb-
ctBo Ilepcum mpusHaer 00s3aTeNbHOI... HOPUC-
mukiyoo ITocToAHHOM mamaThl MEXIYHapOLHOTO
HpPaBOCYAMA. .. TI0 BCeM CIIOPaM, BO3HMUKIINM IOC/Ie
parudyKaLyy HACTOAIETO 3asB/ICHNA, B CBASU C
cutryamyAMyu Wi GakTaMy, MpsAMO WIM KOCBEH-
HO CBA3aHHBIMU C JIOTOBOPaMM W/IJ KOHBEHIIMAMI,
npuHATbIMK [lepcmeni, nocnegoBaBIMMM 32 PaTU-
¢ukanmeit Hacrosimero sassneHus» (“with regard
to situations or facts relating directly or indirectly to
the application of treaties or conventions accepted
by Persia and subsequent to the ratification of this
declaration”)'*>.

CropoHbI criopa IpeIoKI/IN IBa BapyaHTa I0-
HMMaHMA TeKCTa YKa3aHHOTo 3aspyeHus. Vpan mno-
7araj, 4To IOPUCAUKINA PACIpPOCTPAHAETCA JIMIID
Ha JIOTOBOPBI, 3aK/TI0YEHHBIE MOCTIe BBILICYTIOMAHY-
Toro 3aspienus. Hamporus, BemkoOpuranus Ha-
crayBana Ha HeobxoaumocTu ydeta CymoM u 6oree
paHHUX foroBopoB. I1o ee MHeHMIO, OrpaHIYeHNE BO
BpeMeHJ OTHOCHU/IOCH K CIOBaM «CUTYAIMAMM VN

Moscow Journal of International Law « 4 . 2018

109 “[B]y the deposit of its Declaration of Acceptance with the Secretary-General, the accepting State becomes a Party to
the system of the Optional Clause in relation to the other declarant States, with all the rights and obligations deriving from
Article 36. The contractual relation between the Parties and the compulsory jurisdiction of the Court resulting therefrom
are established, ‘ipso facto and without special agreement’ by the fact of the making of the Declaration. [...] For it is on
that very day that the consensual bond, which is the basis of the Optional Clause, comes into being between the States
concerned” (Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November
1957.-1.C.J. Reports. 1957. P. 146).

"o Khan D. Land and Maritime Boundary between Cameroon and Nigeria Case (Cameroon v Nigeria). — Max Planck
Encyclopedia of Public International Law. Ed. by R. Wolfrum. 2007. Accessed from the Scientific Library of MGIMO-University
on August 25, 2018.

" Case concerning right of passage over Indian territory. Preliminary Objections, Judgment of 26 November, 1957. - .C.J.
Reports. 1957.P. 146-147.

12 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand). Preliminary Objections, Judgment of 26 May 1961. -
1.C.J. Reports. 1961. P. 31.

"3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment. — .C.J. Reports. 1984.P. 412.

4 Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - .C.J. Reports. 1952. P. 93.

5 |bid. P. 103.
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bakTamn», a He K CIOBaM «JOTOBOPAMI VIV KOHBEH-
mssMu». VIHBIMU CTTIOBaMI, Be)IMKo6pMTaHm1 CUNTa-
718, YTO CIIOPBI «B CBSI3Y C CUTYALMAMY U pakTamMm»
JIOJDKHBI YIOB/IETBOPATD ABYM KpUTEepusaM: 1) ObITb
CBAA3AHHBIMI C NpUHATbIMU [lepcueit MexxgyHapon-
HBIMM JJOTOBOPAMI, B TOM 4MC/le Ho/lee paHHUMI, 1
2) BO3HMKHYTb 10cre patudukanny [lepcueii cBoe-
TO OJHOCTOPOHHETO 3aSBIEHNA.

Kimrouespim 1A Cypa cTan BOIIPOC: paclpocTpa-
HAETCS /I €T0 IOPUCAVIKIVA Ha CIIOPbI, BbITEKAOIIe
U3 PaHHUX JIOTOBOPOB, T.e. U3 TeX, KOTOpble ObUIN
3aK/II0YEHBI JI0 TOTro, Kak VIpaH 3asBun o6 o06s3a-
TenbHOM topucaukiyy Cyfa B COOTBETCTBUHM CO
cT. 36 Craryra? Cyg OTMeTII, YTO U TONIOKUTENb-
HBIl, I OTPULATEIbHBINI OTBET Ha IIOCTAaB/IEHHBII
BOIIPOC He MHPOTMBOPEUNT TEKCTy MPAHCKOTO 3a-
ABJIEHNSA, M COITIACWICA C TeM, 4To 06a BapuaHTa
TONIKOBAaHMA B PAaBHOI CTeNeHM MMEIT IPaBO Ha
CylIecTBOBaHMe COITIACHO TPaMMaTIYeCKOMY TOMKO-
BaHuiwo ero nonoxennit''’. Ho Cyx nmoguepkHyr, 4ro,
XOTS «3asABJIEHNE JJOIDKHO TOMKOBATbCA B TEKYIIel
¢dbopmymmpoBke ¢ yueToM (aKTUYECKV MCIIONb30-
BaHHBIX CJIOB»'", €ro TONbKO JIMIIb IPaMMaTUIecKoe
TONIKOBaHMe HefonycTiMo; CyJl HOMKeH CTPEeMUTLCA
HAJIT! TaKoe TONIKOBaHNe, KOTOPOe HaXOIUTCA B rap-
MOHMM C €CTEeCTBEHHBIM, OOOCHOBAHHBIM IIpOYTe-
HJEeM JOKyMEeHTa, IIpU JHO/DKHOM yYeTe HaMepeHMsA
JlpaHa B TOT MOMEHT, KOTla OH (POPMY/IMPOBAJI 3TO
sasaBienne'®, JJaHHBIT 1OAX0 OODBACHEH TEM, 4YTO
3asBJIeHMe ABJAETCA COCTABIEHHBIM «B OIHOCTO-
POHHEM TIOpsIiKe» JOKYMEHTOM, B CBSI3Y C YeM Ha-
MEepeHNAM COCTABMBIIETO €T0 TOCyHapCcTBa JOMKHO
HpUAABaThCS «<0c060€e 3HaueHvex» ' .

Cyp oTkasaca npuberartb K MHOMY TOIKOBaHUIO,
VI KOTOPOTO, 1O €ro MHeHMIo, BermkoOpuranusa
He CMOITIA HIPefCTaBUTb OOOCHOBAHMA, OPMEHTH-
pysdch Ha BBIABIEHNE HaMepeHMs JVIpaHa B MOMeEHT
cocranienysa 3aapneHnA. Cyp cenan BHIBOJ O TOM,
YTO MaJIOBEPOATHO, YTOOBI IIPaBUTENbCTBO VIpaHa
«Me/IO HaMepeHMe IO COOCTBEHHON MHMIMATUBE
COI/IALIATBCSI» Ha Iepefiady CIIOPOB, CBA3aHHBIX € 60-
nee paHHKMMM foroBopamu Vpana, Ha paccMoOTpeHnme
Cyma mocpeficTBOM OINHOCTOPOHHETO 3asBJIEHNA.
N NMOATBEpKAEHUA NAHHOI IPaBOBOM MO3ULVN

Cyn obpatnics K MpaHCKOMY 3akoHy OT 14 mions
1931 r., B KOTOPOM YKa3bIBa/lOCh, 4TO MemKc ofo-
Opw 3asByeHye o npyu3HaHuy ropucaykuyy Cypa ¢
PAOM YCIIOBUIL, OTHO 13 KOTOPBIX OBIIO M3/I0KEHO
CTIeRyIoIuM 00pa3oM: «B OTHOLIEHUY BCEX CIIOPOB,
BO3HMKAIOIVMX U3 CUTYauuit wm (akToB, MpsAMO
VIV KOCBEHHO CBA3AHHBIX C OCYIIECTBIEHNEM JJ0TO-
BOPOB I KOHBEHIINII, KOTOPBIe TIPABUTENbCTBO TIPU-
MeT IOC/Ie paTuduKaLym 3asBieHns» 2.

B panHom pemennn Cyp HampsAMy paccMo-
Tpen in concreto BOIIPOC O NPUMEHNMOCTH ITPaBUII
TONIKOBAaHMA MEXTYHAPOJHBIX JOTOBOPOB K OJIHO-
CTOPOHHMM 3asBJI€HUAM TocyfapcTs. IIpaBurenn-
cTBO BenmmkobpuraHum yTBEp)KHamo, 4yTo ecmu Obl
3asBJIeHMe JeJICTBUTENILHO MMENO CMBICT, HpHfa-
BaeMblll eMy VIpaHOM, TO HEKOTOpbBIE C/IOBA B 3a5B-
neHuy Obum Obl M3MMIHUMU, COINTACHO MO3ULAN
BenukoOputanmy, OpUAVYECKUIT TEKCT CIIefyeT
TOJIKOBATb TaKMM 00pPa3oM, 4TOOBI IPU/ATh KaXK/0-
My CNIOBY IpuumHy U cMbIc. Cyfi MOATBepAnsI, 4To
JAHHDBI IIPYHINIIL, NEJICTBUTENIbHO, IPUMEHUM IIPK
TOJIKOBAHMY TeKCTa loroBopa. OHAKO, KaK OTMeTHII
Cyz, «TeKCT MPAHCKOTO 3asABJIEHNA He ABJIAETCA J0-
TOBOPHBIM TEKCTOM, BBITEKAIOLIMM 13 NIePETOBOPOB
MeXJy AByMs wim 6ornee rocygapcrsamu. OH ABA-
eTCA pe3y/IbTaTOM OJHOCTOPOHHEN [eATeNbHOCTH
IpaBUTENbCTBA VIpaHa, KOTOpoe, KaK IpefCcTaBIA-
eTCs, TIPOABIUIIO 0COOYI0 OCTOPO>KHOCTD IIPY TIOATO-
TOBKe TeKcTa 3asaB/ieHusA». Cyyq mpusHai, 4uto Vpas,
«BO3MOXKHO, BKJIIOUWII ex abundanti cautela'' cnosa,
KOTOpBIE, CTPOTO TOBOPSI, MOTYT Ka3aTbCs M3/MIIHN-
Mm». Ho jaHHas ocTOpO>KHOCTD, T0 MHeHmio Cypa,
00bsACHAETCA 0COOBIMM IPUYMHAMMY, TOOYAMBIIMMM
HpaBuUTeNbCTBO VpaHa paspaboTarh 3asBieHME B
OTpaHNYUTENIbHOM cMbIcre. TakuM 06pasom, B OT/IH-
4yie OT MPaBU/ TOTKOBAHMA MEX/YHAPOJHBIX JIOTO-
BOPOB B PaCCMaTpPMBaeMOM CiTy4dae IIpMIaHNA 3Hade-
HIS KKIOMY C/IOBY TeKcTa He Tpebyercs'?. B urore
Cyn npusHan OTCYTCTBUE IOPUCAUKLINY PacCMaTpy-
BaTh CIIOP, COITIACUBIINCE C foBofamu VpaHa.

JJaHHBII TOAXOJ, NONyYaeT IIOATBEPXKJEHUE B
manpHetimelt npaxktuke Cyzma. OCHOBHOe BHUMaHIe
Cyn ymenseT MHAMBMIYalnbHBIM HaMepPEHMAM KOH-
KPeTHOIO TOCY[]apPCTBa, CHIE/MABIIETO 3asBJIEHNE O

16 “If the Declaration is considered from a purely grammatical point of view, both contentions might be regarded as
compatible with the text” (Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - I.C.J. Reports.

1952.P. 104).

17 “This Declaration must be interpreted as it stands, having regard to the words actually used” (Ibid. P. 105).

18 |bid. P. 104.
% Fitzmaurice M. Op. cit.

120 Anglo-Iranian Oil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. - .C.J. Reports. 1952. P. 106.

121 MepeBof € Nar. — <13 Ype3MePHOI OCTOPOKHOCTU.

122“[The Government of Iran] appears to have inserted, ex abundanti cautela, words which, strictly speaking, may seem
to have been superfluous. This caution is explained by the special reasons which led the Government of Iran to draft the
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npuaHanuy oprcaukiym Cyna'®. O copep>kanum Ta-
KVIX HAMePEHWIT CBUJIETE/IbCTBYET He TONbKO CHhopMy-
JIMPOBAHHDII B 3asBJIEHIN TEKCT, HO I €T0 LIETIOCTHBII
KOHTEKCT, a TAKXKe 00CTOATENbCTBA COCTAB/ICHNA 3a-
ABJIEHVA ¥ ero 0603HaueHHble ey, Hamio, Takum
o6pa3oM, oT/IMuMe IPaBII TOTKOBAHNUA 3asIB/ICHUIL,
CIeTaHHbIX rocygapcTBamy 1o cr. 36 Craryra, oT
IpaBWI TONMKOBAHMA MEXIYHAPOJHBIX JOrOBOPOB,
rae TpeOyeTcs IpeXie BCEro YCTAHOBJIEHVIE B3auM-
HBIX HaMepeHMit CTOpoH forosopa'?. Cyp crienmas-
HO KOHCTATMPOBAJI, YTO «IIOI0KeHUA BeHCKol KOH-
BEHILIMM O IIPaBe MEXIYHAPOJHBIX JOTOBOPOB MOTYT
HPUMEHATLCSA 110 AHAJIOTUY TO/IBKO B TOIL Mepe, B Ka-
KOJI OHM COBMECTVMBI C XapaKTe€POM Sui generis OHO-
CTOpOHHero npusHaHus opucaukumy Cyma»'>.

B dene o topucouxyuu 6 omuouieHuu poibHvix pe-
cypcos (Mcnanus npomus Kanaowt) Cyn Hauan cBoit
aHAIN3 C ONNMCAHUA OOCTOATEIBCTB, COIYTCTBO-
BaBIIMX IIPUHATMIO IIPUMEHVMOTO HAIMOHAIbHO-
rO 3aKOHOJIaTeNIbCTBA M COOTBETCTBYIOIIETO OJHO-
CTOPOHHETO 3asAB/IeHMsA TOCYJApCTBAa — YYacTHUKA
cropa. Cyzl 1Ipu 3TOM JIeTalbHO JICCIIEHOBAl CaMu
(bOpMyIMpPOBKM 3asABJIEHNS, BBIpaXKAKOLIye HaMepe-
HIA TOCYAAPCTBA. DTOT >Ke MOAXOH CTall ee Honee
IOpUMYecK) YeTKMM B KOHTeKcTe aHammsa Cypom
ycnoBus o bputanckom CozpyskecTBe Haluii, Ipen-
YCMOTPEHHOTO B 3asBJIeHMM O IPU3HAHUMU IOpUC-
mukiym Cyna, chopmympoBanHoM Vuayeit'”. B To
Ke BpeMs, XOTA K 3asABJIeHNAM 1 He MPYMEHSI0TCA
IpaBU/Ia TONKOBAHNA MEXIYHAPOLHBIX [0TOBOPOB,
HPUHIMI JOOPOCOBECTHOCTY IPUMEHNM K TOJIKOBA-
HIUIO TaKuX 3asgpyieHnit. Kpome toro, kakyumu 6bl Hy
OBUIV IOBOABI CIIOPSLINX CTOPOH II0 3TOMY BOIIPOCY,
JieVICTBYeT OOLMII IIPUHLVII IIPaBa jura novit curia'”.
To ectb B JTaHHOM CiTy4ae, Kakue Obl JOBOJIbI CTOPOHBI
He BBIJIBUTA/IN, OKOHYATENbHO BOIIPOC O TOJTKOBAHMUM
KOHKPETHOTO 3asIBJIHN O IPY3HAHMN I0PUCANKLINN
Cyna peraetcsa UM CaMUM.

8. 3akmroueHnne

Hanwume cnopoB rocymapcTB O IPU3HAHUM
ropucaukiuy MexayHnapopgsoro cyna OOH cupe-

TEJIbCTBYET O BAKHOCTM ITTyOOKOI TeOpeTndecKoit
HpOpPabOTKM CBA3AHHBIX C 3TUM BOIPOCOB, HAYMHAA
C YTOYHEHMA IIPYMEHVMOIO IIOHATUITHO-TepMUHO-
JIOTMYECKOTo aliapara B KOHTEKCTe ayTeHTUYHBIX
texcTtoB YcraBa OOH. B HacrosIem uccnenoBanum
IIOCTaBJ/IEHbl HEKOTOpble M3 TAKUX TEOPeTUYECKUX
BOIIPOCOB. B cBA3K ¢ HMMU PaCCMOTPEHbI TO3ULIUN
ciopAmmx rocypapcts u Cyza, a Takke OTBETHI,
IpeJIoKeHHbIe B MEX/YHAPOIHO-IIPaBOBOII HayKe.
He co Bcemu TakyMy oTBeTaMy aBTOPbI HACTOAILEN
CTaTby COWINM BO3BMOXHBIM cormacutbcs. I1pu dop-
MY/IPOBAaHUM BBIBOZIOB IIO 3TOJ TeMaTyKe ObLIO
II0Ka3aHO, B YaCTHOCTM, YTO OCHOBAHMA 1A IOPUC-
mukuuy Cyzia, B 00111eM IJTaHe M3/I0KEeHHBIE B CT. 36
CraTyTa, Ha IPaKTHMKe VIMEIOT MHOXeCTBO (OpM.
JIIst KaXIOoil U3 HUX XapaKTePHBI CBOM OCOOEHHO-
CTH, IPENMYIIECTBa ¥ HeOCTaTKI.

IIpoBeneHHbII aHaMM3 MPAKTUKU MCIONb30BaA-
HJA TOCY/JApCTBaMU CIIelMa/IbHbIX COITIALIeHNIA LA
nepefjauy KOHKPETHDBIX CIIOPOB Ha PacCMOTpeHMe
Cygma 1mo3Bo/mMI KOHCTAaTMPOBATh IOPUAMKO-TEXHU-
YecKye IPeMMyIecTBa 3TON (OPMBI BBIPaXKEHU
coIyacus C €ro IOPUCHAMKIMEN, Takue Kak M3Ha-
YajbHOe OTCYTCTBME CYIIHOCTHBIX DasHOITIACKIL
10 BOIPOCaM IOPUCAMKIMM, HalleJIEHHOCTb CTOPOH
Ha ucnonHenne pemennd Cyna u 1.0. Tem He MeHee
0603Ha4Y€eHBI 11 HEJIOCTATKY TAKOTO CII0CO0 IIpU3Ha-
HuA ropuciukiyy Cyza. Bo-nepBbiX, Ha IpaKTHKe
crielajIbHble COITIAIIEHVA INPUMEHAMNCh IPEXJe
BCEro [/I paspelleHys TeppUTOPUANbHBIX CIOPOB
IpY Ha/IMYUM Ha TO BOIU 00eyX CTOPOH cropa. Bo-
BTOPBIX, TIPM peann3aliy Takoro crocoba 0603Ha-
YeHa HEKOTOPasl HeOIIPeie/IeHHOCTD J/A CHOPAIINX
rocypapcrs. OHa BOSHMKAeET B CBA3M C TeM, YTO IIpU
TOJIKOBAaHMM CIlelMaabHbIX cornamenuit Cyn Mo-
JKeT MPUIATU K BBIBOLY O TOM, YTO COIVIACOBAHHBII
CIIOPSAIVIMY CTOPOHAMM HOKYMEHT, prima facie He
TOXX/IECTBEHHBII KOMIIPOMIUCCY, Ha CaMOM [iefie Ta-
KOBBIM AB/IA€TCA. B-TpeTbux, Ipy UCIOIb30BAHUM
MeXaHM3Ma CIIelMaIbHbIX COITIAIIeHNI] He ICKIIoYe-
HbI Pa3sHOITIACUA MEX]Yy CTOPOHAMM OTHOCUTEIbHO
TOTO, KaKye MIMEHHO BOIIPOCHI ObUIN TIepefjaHbl VIMI
Ha paccmoTpenne Cypa.

Declaration in a very restrictive manner. [...] It is reasonable to assume, therefore, that when the Government of Iran was
about to accept the compulsory jurisdiction of the Court, it desired to exclude from that jurisdiction all disputes which
might relate to the application of the capitulatory treaties, and the Declaration was drafted on the basis of this desire. In the
light of these considerations it does not seem possible to hold that the term ‘traités ou conventions, used in the Declaration,
could mean treaties or conventions concluded at any time, as contended by the Government of the United Kingdom”
(Anglo-Iranian Qil Co. case (UK v. Iran). Jurisdiction, Judgment of 22 July 1952. — .C.J. Reports. 1952. P. 105).

123 Fitzmaurice M. Op. cit.

124 |bidem.

125 Fisheries Jurisdiction (Spain v. Canada). Jurisdiction of the Court, Judgment. - .C.J. Reports. 1998. P. 453.

126 Aerial Incident of 10 August 1999 (Pakistan v. India). Jurisdiction of the Court, Judgment. - .C.J. Reports. 2000. P. 29.

27 MepeBof ¢ nar. - «npaBo 3HaeT Cyay».
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HayyHnble gucKyccun BbI3bIBAaeT U aHaau3 map. 1
c1. 36 Craryra Cyga, KOTOPBIl IIpefycMaTpuBaer
fopucaukiyio Cyga 10 CropaM, eMy IepefaHHBIM
cornacHo Ycrasy OOH u fpyrum MexX/yHapOIHBIM
JI0rOBOpaM (Kak 0011ero, Tak 1 CIel{a/bHOTO XapakK-
Tepa), COZIePXKAIVIM COOTBETCTBYIOLIVE K/Iay3yJIbl.
C ofHOI CTOPOHDI, JAHHBII MeXaHU3M JlaeT FoCyzap-
CTBY, TIpaBa KOTOPOTO, 110 €r0 MHEHMIO, HaPyIIeHbI
BTOPBIM FOCYZIaPCTBOM, OO/IBIIYI0 BO3SMOKHOCTD I
CyZieOHOIT 3aLIMTBI, TaK KaK AeVICTBIUSA NIEPBOTO TOCY-
IAPCTBA 110 BO3OYXIEHNIO MEXIYHAPOJHOTO IIPO-
Ijecca He 3aBUCAT TPU KaXK/JOM BO3HUKIIEM CIOpe
OT COITIaCKsA BTOPOTO TOCY[ApCTBa — OTBETYMKA Ha
nepeziaqy KoHKpeTHoro cropa Cyzy. C mpyroit cro-
POHBI, MEIOTCA HEeKOTOpbIe C/IOKHOCTH B peasnsa-
MY TaKMX IOTOBOPHBIX IOPUCAMKIIVIOHHBIX KIIay3y/l
(BK/TIOYEHME B HUX YCIOBMIL, OTPaHNYEHHBI «ITy/»
MeXK/[YHApOJJHBIX ZIOTOBOPOB C 9 PEeKTUBHBIMMU K/Ia-
y3ylamim), a MX JCHO/Ib30BaHUE [IA TOCYHApCTBa-
OTBETYNKA MOXET ObITb HempeaBuaeHHbIM. [laiee,
BBUJIy BO3MOXKHOCTM J€HOHCAILMM TOCYAapCTBaMM
COOTBETCTBYIOIMX ~MEXIYHApOJHBIX JIOTOBOPOB,
npefycMarpuBaroiyx opucaukiio Cyzna, cucteMa
IOPYICAVKLIVIOHHBIX K/Iay3YyJI He XapaKTepusyercs 6e3-
yIpedHolt cTabunbHOCTBIO. boree Toro, MHOrME U3
VICTIO/Ib30BABILNXCS B IOC/IEiHEE BpeMs Ay 060CHO-
BaHuA ropucaukuyy Cyzia MeXTyHapOIHBIX 10T0OBO-
POB OTHOCATCA K chepe 3aIUThI IIPAB Ye/T0BEKa, B TO
BpeMs Kak MexnyHnaponuslit cyr OOH ne pacnona-
raeT 0CTAaTOYHOI MHPPACTPYKTYPOIt, HeOOXOVIMOT
JULAL yCTAHOB/IEHNSA COOTBETCTBYIOLINX (PAKTOB.

Emte 607bliie TeOPeTUYECKUX CIIOPOB BBI3BIBAIOT
IOKTPMHA/IbHbIE TOMKOBaHMA Hap. 2 cT. 36 CraryTta
Cyna, B KOTOpPOM IIPeIyCMOTPEHO, YTO TOCYAAPCTBO
10 CBOEVI MHUIMATKBe (He B CUITy 0053aTe/IbCTBa 110
JIOTOBOPY) fiaeT cornacue Ha ropucaukumio Cyza mo-
CpefiCTBOM OJJHOCTOPOHHETO 3asAB/eHN:A. B KOHTeK-
CTe 0COOEHHOCTEl CUCTEMBI (PaKy/IbTaTMBHOI KIay-
3yJIbl B HACTOSAILEN CTaTbhe PACCMOTPEHbI HEKOTOPbIe
HPeIATCTBYUA K ee 9P PeKTUBHOMY UCIOTb30BAHMIO.
Kax Hamboree cyliecTBeHHOE U3 HUX BBIAB/ICHO Ha-
NNYMe PasHBIX YCTIOBUIL, COflepP)KAIMXCA B 3asBIe-
HUAX TOCYHAPCTB COITIACHO Map. 2 cT. 36 CraryTa.
HecMoTps Ha TO 4TO [JEVICTBYIOWIVMMI K HACTOSAILEMY
BpeMeHU ABJIA0TCA 60ee 70 TaKUX OJHOCTOPOHHIX
3asABJIeHNII TOCYAAPCTB O MPY3HAHUY IOPUCAVKLINN
Cyna, MHOTME M3 HMX SABJIAIOTCA OTPaHMYEHHBIMM
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Y TIpUEMJIEMbIM IS CHOPSIIMX TOCYAAPCTB CO00-
Pa3HO COI/IACOBAHMIO VX CYBEPEHHbIX BOIb.
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K BOINPOCY O

MEXAOYHAPOOAHO-NMPABOBOM

CTATYCE BEJIUKOIO
OUNHNAHACKOIO

BBEJIEHME. Cmamovs nocssusera maiouccieoo-
BAHHOMY 6 OMmeuecmeeHHOl pUoU4eckoli Hayke
80MPOCY 0 NPABOBOM CIAMYyCce OMOENIbHBIX Meppu-
moputi Poccutickoti umnepuu. B kauecmae npumepa
834m Haubonee «1ubepanvHoLli» cmamyc Benukozo
knamecmea  Duunanockoeo.  Cenapamucmckue
MeHOeHUUU NOCMeNeHHO B03HUKIU 6 KPY2y /UMbl
MOl NPOBUHUUL U, YCUNIUBASACH U3 0eCTMUNETNUS
8 decamunemue 6 XIX 6., npespamunuco Kk Hawauy
XX 6. 8 yuerue o 2ocyoapcmeerHom cmamyce Pun-
JAHOUU U 06 ocobom coedureruu DPuHaAAHOUU C
0CManvHoll meppumopueti umnepuu no npumepy
YHUKAIbHOIX CIMPYKIMYP MOHAPXULL MOt 3N0oXU:
Hlseyuu u Hopseeuu, Ascmpo-Benepuu, Avenuu u
Iomnanouu.

MATEPUAIJIBI I METO[bI. Mamepuanom ons
UCCIe008aHUS NOCTIYHUTO 3aK0oH00amenbcmeo Poc-
cutickoil umnepuu (danee — IIC3PV), a makowe 3a-
KoHodamenvcmeo Benukozo kHaxecmea PumaaHO-
CK020. Bmopytwo epynny ucmouHukos cocmasuiu
mamepuanvl 00KMpuHvl (Kak pycckoti, max u 3apy-
bexcHoil), 8KmI0UAS TUMeEPAmypy no MexoyHapoo-
Homy npasy emopoii nonosurvl XIX 6., a maxaice
ucmopudeckue u nyonauyUcmudeckue mpyovl poc-
cutickux u guHckux uccnedosameneil. IIpu nodeo-
mMoeKe HACMosuieti pabomuvl WUPOKO NPUMEHSIUCL
CPABHUMENLHO-NPABOBOLE AHANUS, I0PUOUKO-002MA-
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KHAMECTBA

mudeckuti memoo u obuyas ananumuxa (0edyx-
MUBHO-UHOYKMUBHBIE CNOCOObL UCCTIE008AHUS).
PE3YJIBTATBI MCCJIEJOBAHWUS. B xode
AHATIU3A UMEIOU,e20CsT NPAB06020 U HAYHHO20 Ma-
mepuana agmop Npuxooum K 6o.600y 0 CJLOHHOM
Komnexce npuuuH, nobyousuwux Poccuro npuco-
edunumo PUHAAHOUI, A MAKHe B6eCU NTb20M-
Holtl, UbepPanvHYILL peium NpasneHus 8 Imoil
cmpane. Llenviii ps0 eeononumu4eckux, SK0HOMu-
UecKUX, KyTomMypHbIX U I0PUOUHECKUX Npobem, ¢
00HOTi CIMOPOHDL, BYIIUTICA 8 YCAHOB/IEHUE YHU-
kanvHozo cmamyca QuHaAHOUU, a ¢ Opy20ti — no-
pooun 6 Kpyeax (PUHCKOU UHMeNTUeHUUU Ha-
dexdy Ha cHA4Ana AaeémoHOMHOe, a 3dmem U
NONIHOCIbI0 He3A6UCUMOe CYU,ectn8o8anie 20cy-
dapcmea. dma dopma cenapamucmcrozo 08usxice-
HUsg Ovild AKMueHo noddepiana 3anaoHoll
HAYKOU MeHOYHAPOOH020 Npasa, npexcoe 6cezo
Hemeuxol U uieedcKoli, 4mo He MOel0 He 6bl-
36amv  0MEeMmHy0  peakuyuro y  PyccKux
YUeHbLX.

OBCYJXKIEHME M BbIBOIBI. B pesynvmame
3A6:306ULeliCA NONEMUKU U N0CTIe008A6ULUX 30 Hell
mep npasumenvcmea Poccuiickoil umnepuu cena-
pamucmekas KoHuenuus deHHomanos Oviia pas-
pyuwiena. VI monvko kpyuieHue pycckoti MOHAPXUU 6
despane 1917 2., komopoe nosnexno 3a coboii 3a-
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xeam OO/bUeBUKAMU 6/1GCIY, NO3BONUNO (PUH-
CKUM Cenapamucmam oCyu,ecmeurns 6010 Meurmy.
Ananusz mexanuzma npedocmasneHus O0nbulesuU-
kamu Hezasucumocmuy DuHasHOUU Ccéudemenn-
cmeyem 0 KpaitiHeil 20cy0apcmeeHHoll HedanvHo-
8uUdHOCMU  npasumenvcmeéa  6OMbULEBUKOS,
CHPOBOUUPOBAHHOTL UOESMU O MUPOBOTLL PEBOTIIOUUU.
VImenno 6 mom, kak PuHAAHOUS 8blwina U3 cocma-
8a Poccutickotl umnepuu, Mol MOXeM 6UOeMb UCIO-
K 08YX KOHMAUKIMOB MeHOY HAUUMU CIPAHAMU
(1939-1940 u 1941-1944 2.), a maxie pycogpobuu,
umerouieti Iupoxoe xoxoeHue cpeou PUHCK020 Ha-
ceseHus.
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ON THE ELABORATION OF THE LEGAL
STATUS OF THE GRAND DUCHY OF

FINLAND

INTRODUCTION. The article deals with the insuf-
ficiently explored in our legal science the law status of
separate territories of the Russian Empire. As an ex-
ample we took the most “liberal” status of the Grand
Duchy of Finland. The Finnish elite had become more
and more separate in its mood from one decade to an-
other during the XIX century that lead to formation
of state status theory of Finland and its special union
connection with the Empire. This status was just sim-
ple like unions of Sweden and Norway, Austria and
Hungary, England and Scotland. That was the main
idea of this theory.

MATERIALS AND METHODS. The material for
the article was the legislation of the Russian Empire
(Full Digest of the Laws of the Russian Empire) and

34

Grand Duchy of Finland (Finlands lagar, Storfurst-
endomet Finlands Forfattnings-Samling). Another
sources were the works of European and Russian
doctors of law, especially the doctrine of interna-
tional law, how it was worked out at the end of the
XIX century. The works of Russian and Finnish
historians were also the sources of this article. The
methodological basis of this research consists of com-
parative law and juridical-dogmatic methods. As
the main basic method was taken analytical method
(deductive and inductive methods of research).

RESEARCH RESULTS. In the article the author
shows the complicated political reasons that in-
duced Russia to annex Finland and to settle very
liberal and privileged ruling regime in Finland. This

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018



Maxim A. Isaev

HISTORY OF INTERNATIONAL LAW

complicated complex of reasons that had geopo-
litical, economic, cultural and legal roots permitted
to establish a unique status of Finland - from one
point of view; but promoted so-called fennomans
to demand a separate status for Finland as an in-
dependent state — from another point of view. This
intention was supported by the western science of in-
ternational law (first of all in Germany and Sweden)
but at the same time it had challenged the annihilat-
ing criticism of the Russian lawyers.

DISCUSSION AND CONCLUSIONS. As the re-
sult of the discussion and the next actions of the Im-
perial government the theory of the separate Finland
was destroyed. But the crush of the Russian historical
power in February 1917 and the coup detat that was

MIIepyM B MCTOpUM GOPM TOCYAApCTBa CTO-

AT 0COOHAKOM, BHE YCTOABILIETOCS ellle CO

BpeMeH APUCTOTeNA YUYeHNUA O TPeX OCHOB-
HbIX OpMax Ipap/ieHNsA. B HEKOTOPOM CMBIC/IE 3TOT
HEJIOCTATOK MOHMMajno okpyxeHue Ilmarona, oco-
OeHHO TaKoJI ero y4eHuK, Kak KceHopoHT, ocTaByB-
i HaM CBOeoOpasHblii maHernpuk Ilepcupmckoit
UMIepUM U HopsfKaMm, B Heyt napusiuM («Kupo-
nexuio»). Co Bpemer Ilombusa mano 4T0 M3MeHM-
nocp. Hanpumep, Pumckas nmnepus ucnonbsosana
CTapylo pecnyOnMKaHCcKyto GopMy UL CBOell opra-
HM3aLVM, @ UMeHHO respublica. Tem He MmeHee yxe B
[IPEBHOCTY OTMEYAJICS Ha[HAIMOHAIbHBIN YPOBEHbD
VMIIepui, ee 6osee BBICOKMIT Ky/IBTYPHBII CTaTyC 1
3Ha4yeHue, XOTA Obl y)Ke IOTOMY, 4TO BCe MMIIEPUN
CTpeMATCs, a ApeBHUE B 0COOEHHOCTH, K YHU]UKA-
I COOCTBEHHOTO IIPOCTPAHCTBA, a 3HAYNT, U Bpe-
MeHM, KaK JI0Ka3a/l B CBOE BpPeMs M3BECTHbIN KaHa/-
cknmit skoHomyuct [aponby Munuc [Innis 1950].

B snoxy Hosoro BpeMeHu ummnepum, NOSABUBLIN-
ecs M3 Hefip CPeHeBEKOBOro 00LIeCTBa, O4eHb Obl-
CTPO TIPUOOPETAT KOTOHMAIbHBIN OTTEHOK, YTO,
KOHEYHO, HaK/Ia/IbIBaeT Ha MX pOpPMY U3BECTHBI OT-
neyaTok. TeM He MeHee He BCe MMIIEPMH B YKa3aHHOE
BpeMsA HOCWIM KOJIOHMAJIbHBIA Xapakrep. Poccuii-
CKas, a To4yHee, Beepoccmiickas, MMIIepUA COCTaB/IA-
€T B 3TOM PAJy OYeHb MHTepecHoe McKnodeHne. He
CEKpeT, YTO OTHOCUTENBHO HEfJaBHO B HAIEN MCTO-
puorpaduim 6bITOBAN TE3VC O LAPCKON, UMIIEPCKOI
Poccun kax «o TioppMe Hapopmos». Kcrary, sToT Te-
3IIC TIPOJIO/DKAET AKTYBHO PasBUBATbCA CETOJHA Ha
npocropax OpiBuiero CCCP, B HalMOHA/NbHBIX pe-
ciy6mukax. To BBI3BA/IO M3BECTHBII TapafjOKcab-
HBIJ1 XOJI pacCy>K/ieHMit, OyATo 6b1 «6aH/bI O/1efHOMN-
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made by bolsheviks the Finnish separatists could solve
their problems. The obtaining of independence by Fin-
land in December 1917 had the most destroying con-
sequences in the XX century: two wars of 1939-1940;
1941-1944 and the growth of russofobia in recent
Finland.

KEYWORDS: union, autonomous part of the uni-
tary state, territory in international law, Grand
Duchy of Finland and its status, status of several
parts of the Russian Empire

FOR CITATION: Isaev M.A. On the Elaboration
of the Legal Status of the Grand Duchy of Finland. -
Moscow Journal of International Law. 2018. No. 4.
P. 33-43. DOI: 10.24833 / 0869-0049-2018-4-33-43

IbIX I/ TAHOB, BPbIBA/IMCh B MUPHbBIE TYPKMEHCKME
KVIIIAKY, TAe OHY YIIPA3[JHANN PaOCTBO, HAYMHAIIN
CTPOUTD HOPOrY, OOMBHMUIBI U WKOMbl». A B [Ipnu-
0aTyKe 3TU caMmble «IIAITaHBI» BOOOIE BIIEpBble
YBUZIENV B MECTHBIX abOpMTeHaxX JIOfiell, B 4eM MM
BeKaMJ OTKa3bIBajI0 HEMEIIKOe MEHBIINHCTBO.

B cBA3u ¢ aTMM HeNb3A He OTMETUTb OTPA/IHbII
dbakT, a uMeHHO BbIeAuTyo B 2011 I. KONIEKTHB-
HYI0 MOHOTpaduio VIHCTUTYTa pOCCUiICKOI CTOPYUM
PAH, B KOTOpBIIl Mbl UNTaeM COBEpIIEHHO Helpu-
BBIYHBIE JI/IA HEJABHEIO COBETCKOIO (POCCUIICKOrO)
yyTarensa crpoku: «ColyaabHble GYHKIMN UMIep-
CKOJ1 FOCY/JapCTBEHHOCTY KaK TAKOBOI HOCUIIN B Ile-
JIOM TIO3UTVIBHBIII XapaKTep ¥ BO MHOTOM COMVDKanm
Poccuto ¢ apyrimMy MypOBBIMY Jiep>KaBaMi, OCOOeH-
Ho B HoBoe BpemA. 10 YHUUKALNA U KYIbTypPHOE
abcopbOupoBaHue PasHOPOAHBIX TEPPUTOPUIL; TIOf-
fiepXkaHye CTabuIbHOTO M 3P QPEKTUBHOIO YIIpaB-
NeHVA UMM (jaleKo He BCeIfla COXPAaHMBIIETOCH B
HOCTIEVMIIEPCKIIT TIEPHO); BK/IaJ, B MOJICPHU3ALINIO
o61ecTBa Iy TeM IOCTIeIoBaTeNbHbIX pedopM IpaBa
U aJMUHUCTPATVBHBIX MHCTUTYTOB, OCYIIECTBIA-
€MBIX CaMOJl TOCY[JApCTBEHHOJ B/IACTbIO; HaJHa-
IIMOHA/IbHBI apOuTpax...» [Poccuiickas ummepus
2011:853]. Hago npusHarb elnje pas — 3asiBjIeHue CO-
BEpIIEHHO HEBO3MOXKHOE JI/I1 0T€YeCTBEHHOI HayKN
net 20 ToMy Hasaj,.

VapMu cmoBamMu, MMIEpUsA €CTb Mips, CaMo-
JIOCTAaTOYHOE 1€I0€, YaCTM KOTOPOTO HAXOfATCA B
CBO€OOPAa3HOM, JJOTIOMHAIOIEM JIPYT PYTa TIOMOXKe-
HUM. Byydn pasHbIMHU, HEMOXOXKUMM, HaCETeHHbI-
MM PasHbBIMM HapojiaMy, IIPMHA/JIEXKAIMMI TTOPO
K COBEPUIEHHO IIPOTMBOIIOJIOKHBIM 53bIKOBbIM 1
PacoBBIM CeMbsAM ¥ IPYIIIIaM, TeEM He MeHee BCe 3TU
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HepaBHBbIe YaCTyU MMEIOT OJHO obliee, 4TO 00benu-
HseT 1X GOpMabHO, HaKTIYECKN JKe He 3aTparmusas
ux camo6pitHOCTH. OObIIjee, YTO ypaBHMBAET, IIpef-
CTaBJIsIeT COOOII eVHBII LIEHTP BIIACTH, COEAVHIIO-
LN 9TU YaCTU B OJHO BHeIIIHee Ilefioe. Y>Ke B Ta-
KO0i1 (hOpMe OTHOPOFHOTO U B TOXKE BPEMs CI0>KHOTO
cocTaBa IOCY/JapCTBEHHON BJACTU IOPUCT JIOJKEH
BUJIETb KaK CBOeoOpasHOoe 00O3HaueHMe efyHCTBA
YIIpaB/IeHUA UMIIepHeli, TaK ¥ YKa3aHue Ha 0COOeH-
Hble (OPMBI yIIpaBIeHMs TeMU VI MHBIMK 00JIa-
cTsAMI. VIMEHHO I0pUANYecKIil aHa/IU3 CIOCOOEH BO
MHOTOM IIPO/IUTDb CBET Ha JIeJICTBUTEIbHOE TTOTI0XKe-
HI€ Jle7l ¥ TIOCTaBUTb TOUKY B uepefie CHeKyIALiL,
MOPOXXIECHHBIX  HEYMCTOIUIOTHOM  IIOJIMTUYECKOI
UTpoit, BocxopAmen ceoumu KopHamu K XIX B., a
nomyac 1 K 6osee ganekomy mpornomy. Poccniickas
MMIIepMs HU B OfIH 113 MOMEHTOB CBOET'O CYIL[eCTBO-
BaHN He sIB/IS/IACH «TIOPbMOIT Hapopos». Haobopor,
OHa OblTa ceMbell HapOJOB, HO CeIapaTu3M OTHeNb-
HBIX YIEHOB 3TOJI CEMbM TAKXKe I0BOTIbHO PAHO [Nl O
cebe 3HaTh. A Bezb Beepoccuiickas umiepus uMena
B PAZly OPTaHOB MECTHOTO YIIPaBJIeHNU 0COOble yd-
PeX[eHNsA, IpU3BaHHbIE YYUTBIBATh 3aIIPOCHI €€ He-
PYCCKUX HOJJAHHBIX. B COBOKYIIHOCTU 3TV OpraHbI
B JIOPEBOJIIOLVIOHHON NUTepaType MMe/M Ha3BaHMe
«MeCTHBbIE YIPeXIeHNsI». ITO, Kazanoch ObI, OUeBI/-
HOe IIPOTMBOpeYlie TOBOPUT HAM TOJIBKO O TOM, YTO
VIMIIepUsA B KauecTBe MOJIMTUYECKOTO CyObeKTa eCTb
AMHAMMYeCKas CUCTEMa, HY)KJAIOAsACA B IIOCTOSH-
HOJ1 HVBEIMPOBKE €€ 3/IEMEHTOB.

B cBeTe BbIIIECKA3aHHOTO HaM IIPECTABIAETCA
0CO0EHHO YHa4yHBIM IpuMep Bemkoro xHskecTa
DuHIAHICKOTO, €ero cTaTyca u ynpasineHud. Cpasy
HaJl0 OTMETUTD, YTO BOIPOC O IOPUAMYECKOM IIO-
noxxeHuyt OUHIAHINM TIPHOOPeEN Ype3BbIYATHYIO
ocTpoTy B KoHIje XIX B., BbI3BaB IOTOK JIAMETPA/Ib-
HO IIPOTVBOIIONIOXKHBIX CY>KieHuI1'. B coBpeMeHHOI
OUHIAHAMY XOTb M BCTPEYAIOTCA IPEXHME pajiu-
Ka/IbHble MHEHMA?, HO B 1I€/IOM T'OCIIOfICTBYeT B3Be-
IIEHHbII1 TTOAXOJ, K MIMIIEPCKOMY II€PHOJY B UCTOPUM
aTON cTpaHbl’. XapakTepHOe NpU3HaHME CHenan B
CBA3M C 3TMM OTHOCUTENbHO HEJABHO OfIMH M3BECT-

HbIIT UHCKWIL ICTOPYK: «...yVIBUTE/IEH He PaKT 10-
nydenus Punnsaupyeit B 1809 roxy ocoboro craryca,
a TO, 4YTO OHA COXpaHM/Ia 3TOT CTaTyc 1o 1917 roma»
[Knunre 2005:36]. Takum o6pasom, st ynobcTBa
fla/IbHEJIIeT0 aHaM3a Mbl NOIBITAEMCS PA3JIENTD
BCe [IO3UIMM Ha JiBe IPYIIIbL:

A. MHeHus, 000CHOBBIBaBIIMeE TTOoKeHe OuH-
JITHAMY B KaueCTBe 0COO0T0 20cy0apcmea B COCTaBe
uMnepun (peanbHas yHIA).

b. Muenns, orpunasuve 3a OunmAHAMEI 0CO-
OBIiI TOCYJAPCTBEHHBIN CTAaTyC U Oa3MpoBaBIINeCs
Ha ToM, 4To PUHIAHANA KaK IPOBMHIMA C OfJHO-
POJHBIM Hace/leH)eM JMMerla OIpefie/ieHHble TIPYBU-
JIETVU TI0 YYPEXKIEHNIO BHYTPEHHEro YIIpaB/IeHNA U
BHYTPEHHET0 3aKOHOJ]aTe/IbCTBA (aBTOHOMIA).

A. Bonpoc BO MHOrOM BO3HUK, CIIEflyeT 3TO
IpU3HATh, U3-3a CTPAHHOCTENl JIyIIEBHOTO COCTO-
AHMA uMIeparopa Arnekcanapa I. HaBepHsaka xa-
PaKTepPUCTUKY ITUX 0COOEHHOCTEl, JAHHYIO B IIpe-
KpacHoit MoHorpadum Bemmkoro kusazs Hukomas
MuxaiiioBnda’, MOXXHO OBUIO PacIpOCTPAaHUTD 1
Ha 1iepuoy 1o BoiiHbl 1812 1. O611ast HesICHOCTD BBI-
paXeHMil aKToB O IpucoefyHeHny OUHIAHINU K
Poccun, kpaliHAA NIpOTMBOPEYMBOCTD B IOCTYII-
Kax OOLIeMMIIepCKOI BIACTU JJAIM JIOKHBI TTOBOJ
B flalbHeiimeM (MHCKMM CellapaTiCTaM W3Bpa-
IIEHHO TOJIKOBATb [€/ICTBUTENBHBIN CMBICT STUX
33aKOHOB.

Haykoit ofHO3HaYHO IpM3HAETCA, YTO JO IIO-
CIefiHell pycCKO-IIBeNCKoil BOHbI PUHIAHANA He
HpefcTaBsIa coboil Kakoro-mbo 060cobmIeHHOro
IIPaBOBOrO eMHCTBa B npefenax IlIsenckoro xopo-
neBctBa. Boob1e, kK MoMeHTY noKopeHnsa PyHIIAH-
MY OT Hee B IBEJICKMX PYKaX OCTABaJIICh Te [IEBATD
C TIOJIOBVHON TyOepHMil, KOTOpble 1M ObUIM Iiepe-
4yc/ieHbl B KadecTBe 3eMenb (les gouvernemens),
YCTYIUIEHHBIX IO €T. 1 OpupipuxcraMcKoro MMpHOro
porosopa 1809 r. OgHaKO B C/IOXKMBUIMIICA ITpOMe-
XKYTOK BpeMeHU MeXAly 3aBoeBaHueM PUHIAHAUM
(oxkymarys 9¢GeKTUBHO CTama OCYIIeCTBIATbCA C
fiekabpst 1808 1.) u 3aK/TI0YeHeM MUPHOTO JOTOBOpa
(cents16pp 1809 I.) IPOM30LITIO HECKOIBKO COOBITHIA,

' BoT nu1Lwb HEKOTOPble TOUKU 3peHNs, coepKallve npamoe n3BpatieHvie GopmMbl MpaBneHNa NMNepUn 1 «goKasaTesib-
CTBa» rocyfapcTBeHHoro ctatyca OQuHnaHguun: [fepmaHcoH 1897; Muxenux 1910; Spurx 1908]. bnecTawan Kputuka deHHo-
MaHCKMX B3rnsAoB Obiia AaHa B pasrap nonemuku: [bopogkmH 1901; Lunoscknin 1903; beperarc 1910].

2 Cm., Hanpwumep: [The Finnish Legal System... 1966].
3 Cm., Hanpumep: [fOcunna, XeHtuna, Hesakmeuy 1998].

4 HanomHum, 4to NopdnpopoAHbIN NCTOPUK B N3BECTHOM MeCTe CBOEro TpyAa 3aTPYAHUICA [aTb «BEPHYIO OLIEHKY 3TOro
Nncrxo3a, NPUONMKaBLLEroca CKopee K KakoMy-To obLiemMy cymOypy pasyma 1 MbiCSiel, YeM K MHOW popMe MbILLIeHNs»
[Ben. kKH. Hnkonam Muxannosuy 1999:193]. ICTUHbI pagu, TeM He MeHee CTOUT OTMETUTb, YTO 3T CTPAHHOCTU BO MHOTOM
onpeaensanncb reonoiMTUYeCcKMMy coobpaxkeHuamu. imnepatopy Heo6xoAUmMo 6bI10 BO UTO Obl TO HY CTano nepebopoTb
LIBefCKOe B/VAHME B TOSIbKO YTO MPUCOeAMHEHHO cTpaHe. imnepaTop Hukonai | 6bin B 3TOM Tak e nociefoBaTeneH,
Kak 1 ero 6part. IMeHHO ero npasfieH/e 03HaMeHOBasIOCh NePesIOMHbIM MOMEHTOM, KOraa GUHHbI CTanv 3aaBnATb OyKBasib-
Ho cnepytouee: «OTHbIHE Mbl YXKe He LUBEeAbI, PYCCKUMU ObITb He XOTUM, Tak Oyaem xe prHHamu» [KnuHre 2005:44-45].
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0 MHEHMIO QMHCKMX PAfINKa/IOB, CYIeCTBEHHO I10-
B/IMABIIYX Ha KOHCTUTYMpoBaHue OUHIAHAMMN B Ka-
4eCTBE CAMOCTOSATEIbHOTO CyO'beKTa IpaBa.

Hazmo oTmeTutp, 4TO 1OJOOHOE MHEHME eCTb
caMoe pajiuKa/lbHOE 1 He BCeMU OOpIiaMu 3a Tocy-
JlApCTBEHHOCTDb IPU3HAETCSA, IOCKOIKY PE3KO IIpo-
TMBOPEYUT T'OCIIOfICTBOBABILEN TOIVIA, Ia U TeIepb,
JIOKTpMHE MEXYHapOIHOTO IIpaBa, COIIACHO KOTO-
POV CYBEpEHUTET HaJl TEPPUTOPYEIL BO BPEMA BOVIHBI
npuobpeteH 6bITh He MOXKeT. [IpaBo — cyBepeHnTeT —
CllefyeT OT/INYaTb OT €ro OCHOBaHMsA (causa) —
(baxTIyecKoil OKKymauuy Wi MHo (GopMel yaep-
JKaHMA CBOEI BJIacTU Haj, Teppuropueil. Ilostomy
TOIJAIlIHEE MEX/[yHapOJHOe IIPAaBO YTBEPXKAAIIO,
4TO CYBEpPEHUTET IPMOOPETAeTCA He CUIION OPYXKIA
U He >KellaHJMeM 3aBO€BarTells, a TOJIbKO JOTOBOPHOI!
YCTYIKOII (Cessio) CyBepeHUTeTa OT MOOEKAEHHOTO
K IIOOENTENIIO.

Bripoyewm, cemapaTucTbl, MbITAACH 000iTH HaH-
HOe IIPenATCTBME, YTBEPXK/aIM, YTO, HECMOTpsA Ha
TO, 4TO (UHCKMe OoOBIBaTeNM (TOTFALIHWII JIerab-
HbI/I TepMUH) GOPMaIbHO TPOIODKAIN HAXORUTD-
Cs BO BJIACTH LIBEJICKOI KOPOHBI, OHY TeM He MeHee
BOCIIO/Ib30Ba/IICh BO3MOXKHOCTDIO, IIPEOCTaBJIEH-
HOJI IM PYCCKOJ OKKYIALIVOHHOI BJIACTbIO, peasu-
30BaTh CBOI, TaK CKa3aTb, HAPOJHDII CYyBEPEHNUTET, 1
Ha CO3BaHHOM MMIIepaTopoM B Mapte 1809 1. B ropo-
e bopro ceiime nmpuHecu eMy pUCATY Ha BEPHOCTD
JI0 3aK/II0YeHNsA (POPMaTbHOTO MUPHOTO JIOTOBOPA,
TeM CaMbIM KOHCTUTYMPOBAB ce0s B KauecTBE 0CO-
00ro TOCY/IapCTBEHHOTO IIEIOTO ¥ 3aK/IIOUMB COO3
(yauto) ¢ Poccumiickoit ummepueit.

JlelicTBUTENbHO, MEXXIYHAPOIHAA NIPaKTUKA TOM
3II0XM JIOITyCKasIa IPOBeieH e O0OHbIX ITe0yCcIy-
TOB IIOf] Jy/lIlaMM Py>Kell. B 0CHOBHOM 3TO [ienanoch
1A OKas3aHMsA JaBJIeHNUA IIPM MMPHBIX JIOTOBOpPax
Ha [IPOTMBOIIONIOKHYI0 CTOPOHY C 1I€/IbI0 BBIHYINTD
€e 0TKa3aTbCA OT CBOMX CYBEPEHHBIX IIPaB, IOCTa-
BUTD Iiepesi cBepyBIIMMCca pakToM. Ho B jaHHOM
cllydae aBTOPBI MOJOOHOTO apryMeHTa U3BPATIIIN
CYyTh Y4YEHUS O CYBEpEHMTETe, BHIPAOOTAHHOTO B
koniie XVI B. JK. bomeHoM 1 ocTaBaBIerocs Heus-
MEHHBIM BIUIOTH /IO CETO JIHA: CyBePEHUTET eluH U
Hemenum!

> MC3PW. 1-e n3g. T. XXI. N2 24907.

Tem He MeHee JOKTpPMHA laeT BO3MOXHOCTb 00-
XOIUTb U 3TOT 3aIMpeT, UCIO/Nb3Ys IONOKEHNA TaK
Ha3bIBaE€MOJ TE€OPUM [BOVHOIO CYBEPEHUTETA, IO-
criofcTBOBaBILell B 3amajgHoit EBpome mo bopena.
Ora TeopysA poXK/eHa Ha oYBe (peofann3Ma, Iyje HeT
MecTa TOCYHApCTBY, a CYLIECTBYeT psifi BIaJieHMUIt,
CBSI3aHHBIX MEXJY CO00Ji y3aMu CIO3epeHuTeTa 1
Bacca/mrera. KpoMe ToOro, aBTOpbl (heHHOMaHCKUX
TEOPMII TI09eMY-TO CTBIJINBO 3a0bIIN YKa3aTh, YTO
Ha Boprockom ceitme de iure TpuHeC/Iu MPUCATY B
BEPHOCTY XMUTEIU TONbKO IPECIOBYTHIX JIEBATU C
HIOJIOBMHOII TyOepHuil mBefckoi GuHIHANY, TOTHA
Kak ee 10)KHas 4acTh ¢ 1741 1. BXogmia B coctaB Poc-
cuy. CaMmo ke OObefVIHeHVe «CTapoil» M «HOBOV»
OVHIAHAMN COCTOSTIOCHh TONBKO 10 MaHndecry ot
11 nexabpst 1812 r. ot axt racun: «C npucoenyHe-
HueM HoBoll Ounnanaun k Poccumiickoit Vimnepun
pasnyme MeXJy cTapolo 1 HoBor PUHIAHAMEN KaK
B HaJIMEHOBAHMII, TaK J1 B CAMOM 06pase IpaB/ieHNn,
HaxofiA M3MIIHIM ¥ HACTOAILEMY HOJIOKEHUIO CEro
Kpasd HEeCBOJCTBEHHBIM, BHAB MHeHMo locymap-
crBeHHoro CoBeta, mpuaHam Mbl 3a 6/1aro mocra-
HOBUTD CTIeiyIollee:

1) crapywo u HoByro QVHIAHAMIO OTHBIHE CO-
BOKYIIHO MeHOBaTh OUHIIAH/MEN;

2) npexHue GpUHIAHACKUE TyOepHNM HApaBHEe
c rybepHyAMu, B OYHIIAHAVN CYIeCTBYIOUVIMI, OT-
HbIHE COCTOATb OYAYT B IJTABHOM YIIPaBJIeHUM A
celt ctpanbl Hamu yupesxgeHHOM» .

[labb1 060IITH 1 9TO 3aTPy[AHEHNE, CTAIN YKa3bl-
BaTh, YTO B JJAHHOM BOIIPOCE PEIIAIOLIYI0 POJIb Chl-
rpany MHEHME Y BOJIA CAMOTO PYCCKOTO MMIIEpPATo-
pa, B LIeJIOM psfie CBOMX MaHU(ECTOB OTHOCUTEILHO
QuHNAHIMN 3aABMBLIETO O >KEJAHUM BO3BBICUTD
3Ty MPOBMHILMIO IO PaHTa «HAIUM», IO TePMMHO-
JIOTHM TOTO BPEMEHU — «ToCyfapcTBa»®. bonee Toro,
IeliCTBUTENbHO, Moce AjlekcaHzpa I, B ocCHOBHOM
npu Anexcanppe I, GMHHDBI MOIIM C/IBIIIATD U3 YCT
PYCCKMX MOHApXOB BblpakeHMA Tuma: «DuHIIAH-
[ — cBOOOIHAA HAIVA, HOIb3YIOWAACA IIpaBaMy,
KOTOpBIE €l yJOCTOBepsieT ee KOHCTUTYLMA» MU —
yXK cOBCeM HecypasHoe — «[IpyHIOuI MOHapxm3Ma,
OTPaHMYEHHDII KOHCTUTYLMEN, NPUPOXKLEH LYXy
UX Hauuyu»’. Ho mpu 3TOM coBepIIeHHO Henmb3s 3a-

Moscow Journal of International Law « 4 . 2018

8 «[MoHaTMe Haumu, — nnucan M. KnuHre, — B 3HaUUTENIbHOWN CTeneHr 6bI/10 MHTOHVPOBAHO BUSHUEM MAael dpaHLy3CcKor
peBonOLMM U MOAHBIX B TO BPeMs MOJIMTUYECKMX Y MAEONOrMYEeCKNX TeYeHNA. YNoTpebneHHoe nmnepaTtopom ¢paHLys-
cKoe c/10BO “nation” npexae Bcero cnefyet paccMaTpmBaTb Kak yKasaHue Ha HaLuio, roCcyapcTBO B MONUTUYECKOM CMbIC-
ne» [Knunre 2005:30].

7 Tak, HemeUKui nctopurk PobepT LLBeliLep oTmeyan, uto Bo Bpems NpaBneHns Lapa Anekcangpa Il Oceoboputens ¢uH-
naHackun Cem [eicTBOBaN TakK, Kak 6yaTo 6bl CTpaHa COCTOANA B ANHACTMYECKOM coto3e ¢ Poccuiickon umnepueit: «Kax-
[ZbIM 3aKOHOM, KOTOPbIVi UMMEPATOp NMO3BOJIWII CEMY M3[aTb B COOTBETCTBIM C KOHCTUTYLMe, Poccus no cyulecTsy fenana
OHOCTOPOHHIOIO 1 6eCNOBOPOTHYIO YCTYNKY OVHAAHANY B MOJIb3y ee 0coboro nonoxexus» [f0cunna, XeHtunsa, Hesakueu
1998:61]. MoppobHee cm.: [Schweitzer 1978].
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OBIBaTh, KTO IMEHHO FOBOPUT HOf00OHbIe crioBa. Crie-
JIyeT BCerfia OTAaBaTh cebe OTYeT B TOM, HACKOIBKO
C7I0BO MOHApXa, ero cO6CTBEHHOE OOelaHe MOXKET
CBA3BIBATb €ro IIpeeMHNKa. Beerma Hajo MOMHUTD,
YTO MOHApX JIEVICTBYeT TONBbKO B MHTEpPecax CBOe-
ro rOCYJapcTBa U MPOYMX MOABIACTHHIX. [ToaTomy,
€C/IM OH COYTET, YTO €T0 CJI0BA IPUIIIN B IIPOTUBO-
peurie ¢ BeYHBIMU MHTEPECcaMyt MOHApXIH, OH He MO-
KeT ObITh MMM cBsA3aH. Ha mpakTuke sTo 0O3Havaert,
YTO PYCCKMII LIapb BOJIEH TBOPUTH HOPUMYECKIIE
¢axrsI ¢ obparHoit cuoit. TakoBa mpesyMmiys pyc-
CKOT'O TOCY/JapCTBEHHOTO IIPaBa TOJ STIOXM.

[ToHnMas BCIo HEBO3MOXHOCTD OIIEPEThCA B CBO-
VX IPUTA3aHMUAX HAa OOLIaHMA CaMOJEpKIeB, I0-
OOpHUKY QUHIIHACKOI TOCYAPCTBEHHOCTY CTasIN
JieIaTh YIIOp Ha BOIIPOCAX IPAaBOBOTO CTAaTyca poc-
CUJICKOTO MMIIepaTopa KaK BEIMKOTO KHA3S (uH-
JNAHACKOTO. B 3TOM aprymeHnTe mepBoe, uTO Opoca-
eTCs B I71a3a, — Y)KacaloLMil mbepannusM LapcKoit
neHsypsl. GaxTudeckn o 1905 r. H03BOIANOCH ITy-
O/I1KOBATDb He IIPOCTO HEeC/IbIXaHHBIE HEJITIOCTH, 110~
pOXJeHHble MO0 HEBEXECTBOM, MO0 CO3HATENb-
HbIM VI3BpallleHNeM OCHOB FOCY/JaPCTBEHHOTO CTPOsA
Poccyu, HO ¥ IpoCTO IpsAMBIe OCKOPO/IEHNS B afipec
BBICOYAliIIel BepxoBHOJ Bracty (crimen laesae
majestatis). Tak, HanpyuMep, OfVIH 13 aBTOPOB JJOIN-
canca po cnegyomero: «Tak kak OUHIAHAUA ecTb
TOCYZJapCTBO M MOHApPX €€ B IOpPU/MYECKOM CMBICTIE
€CTb OT/IMYHOE OT PYCCKOTO MOHAPXa JINIL[O, TO OTCI0-
fia caMo co00il CIelyeT, YTO BBIIOTHEHVe QYHKINIT
MOHapX14ecKoii BnacTi B OUHIAHANY eCTb BBIIIOI-
HeHye QYHKIMIT QUHISAHACKON TOCYAapCTBEHHON
BracTi» [Ipux 1908:60]°. Yem Bam He moIbITKA
JI0Ka3aTh, YTO PYCCKMUIT IIapb CTPajaeT pasBOCHMU-
eM muyHOCTH?! DTa >Ke TOUKa 3peHust OyheT IMoToM
noBTOpeHa B Mapte 1917 r., korjga GMHHBI 32BN,
YTO IIOCKOJIBKY IIapbh OTPEKCs OT mpecTona, To PuH-
naHpuo v Poccuio 6orblie HMYEro He CBA3BIBAET.
BpemeHHOe paBUTENILCTBO TEM HE MEHee He COITIa-
CIJIOCH C 9TUM IIPUTSA3AHNEM, IIepeyTBEPANB KOPEeH-
Hble 3aKOHbI DVHILAHVN.

Heo6xomumMo oTMeTUTb, 4YTO 9TO (HOpPMEHHOE
6e306pasue Bce JKe 3aC/y>KIIO OTIIOBE/b, HO, IIPaB-
Jia, Ha CTPaHMIIAX HAyYHbIX TPYHOB. be3ycnoBHo, He-
JIENIOCTD YTBEPKAEHMA, YTO POCCUICKIIL MMIIEPATOP
Hac/lefiyeT Be/IMKOKHAKECKNIT IPECTON OTAEILHO OT
MMIIEPATOPCKOTO, MOXKET OBITh OOBSICHEHA TOTIBKO
Ype3MepHbIM JKeJTaHMeM 10Ka3aTh HaIn4ye IPYOpH-
TeTa QMH/ITHACKOTO 3aKOHA Haj OOLIeMMIIePCKUM.
OO6bIYHO B IOPUCTIPYAEHINY JaHHAs IpobeMa Bo3-
HJKaeT B CJIO)KHOCOCTaBHBIX TOCYIapCTBAX, I7ie Aeil-

& Cp.c[3pux 1908:27].
® TC3PU. 3-e n3pn. T. XIX. N© 16447.
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CTBYeT HECKO/IbKO OT[E/IbHBIX IIPaBOBBIX CHUCTEM.
KoH(QMMKT HpaBOBBIX NOPALKOB B TAKOM CIydae
paccMarpuBaeTcss B KayecTBe 0COOOTO IPaBOBOTO
VHCTUTYTA, COfIEPKAILEro B cebe psJ| MPYHINIIOB 1
HOPM, 00eCIIeu1BaoLIIX aBTOMATITYeCKOe paspelie-
He IpO6/IeMbl KO/UIMSUN 1 HPSIMOe JeiCTBME TON
IIPaBOBOIl HOPMBI, KOTOPAsl €CTb BbICIIAA 110 Mepap-
XIYeCKOMY paHry: lex generalis derogat lege specialis,
T.e. 3aKOH MECTHOI'O 3HAUEHWUS YCTYIaeT B CUIIe
06IerocyjapCTBEHHOMY; PACIOpsDKEHNe BBICIINX
BJIaCTell IIPEBOCXOAIUT PACIIOPSKEHNE HU3IINX; TOT,
KTO HaJle/iieT KOMIIeTeHLMEN, MOKET ee OTO3BaTb,
u T.Jj. CKPBITBI CMBICTT 3TOTO MHCTUTYTA, €ro ratio,
HOIYMHEH IPYHIVIIAM 1Ie/leCO00PasHOCTY 1 Mepap-
xu4HoCTH. IT03TOMYy MOYKHO C IIOJTHBIM OCHOBaHMEM
YTBEPXK/JAaTb, YTO (UHIAHICKOE IIPaBO, 3aKOH Jeil-
CTBEHHBI TOJIbKO B Y3KMX BOIPOCAX BHYTPEHHErO
ycTpoiicTBa U ObITa 9TOI MPOBMHIMYU Poccuiickoi
uMIepun. B obmerocynapcTBeHHbIX BOIPOCAX, BO-
IIPOCaxX CBA3M KHsKECTBA C MMIIepUell MOXeT Ipu-
MEHATHCA TONbKO MMIIEPCKUII 3aKOH, a TOYHee, T. 1
CBopa 3axkoHOB Poccuiickoil mmmepun, 4To 6bU1O
MUILIHNUI pa3 MoATBep>kaeHo Manudectom 1899 r.:
«[Io mpyumMepy BeHILeHOCHBIX NpenkoB Hammx Mbr
BUJM 3ajior TponseraHns OUHIAHAUM B TeCHeN-
1eM ee efyHeHNY ¢ VimMmepuero»’.

BmecTte ¢ TeM ocTaeTcs HESICHBIM [eVICTBUTENIb-
HBII CTaTyC QMHIAHJCKOTO IpaBa B IIPAaBOBOI CH-
creMe Poccumiickoit umnepun. OcHOBaHMEM K 3aKpe-
IJIEHNIO 32 QMHCKUMU 00BIBAaTeISIMY COOCTBEHHOTO
(mMyHOrO) mpaBa MOCTYXWUI psifi MaHU(ECTOB Ha-
KX uMIeparopos. Tak, B mepBoM u3 Hux (MaHu-
¢ect or 15 mapTta 1809 .) cpeay mpovero BcTpeda-
eM crenyouyo Gopmyny: «mpusHaau Mer 3a 61aro
CUM BHOBb YTBEPAUTb U YIOCTOBEPUTb DEINUINIO,
KOpEHHbIE 3aKOHBI, IIpaBa ¥ IPEeNMYIIeCTBa, KOMMU
KaXxgoe cocTosiHme cero KHskecTBa B 0COOEHHOCTI
U BCe TIOJlaHHbIe, OHOE Hace/IAolINe, OT Maja JI0 Be-
JIMKA 110 KOHCTUTYLMAM MX JOCesle I0/Ib30BaIIChy.
9ra ke GopMyIMpoBKa ObUI TOBTOpeHa MaHMpecTa-
My uMrneparopa Huxomas I ot 12 fexabps 1825 1. n
umneparopa Anexcangpa II ot 19 despans 1855 .
ITpu BociecTBMM Ha IIpecTo/l MMIepaTopa AJek-
cauppa III popmyna rapanTuy nony4nnach yxe He-
CKOJIBKO VIHOIL: «IIpy3Ha/mM Mbl 3a 6/1aro CM BHOBb
YTBEpAUTD U YHOCTOBEPUTD PEIUTNIO, OCHOBHBIE 3a-
KOHBI, TIpaBa 1 IPEUMYIIEeCTBA, KOTOPHIMU KaXK[j0e
COCTIoBUE cero Bemukoro KHskecTBa B 0COOEHHO-
CTU U BCe NOJJaHHbIe, OHOE HaCeJIAIINe, OT Maja
710 BE€NMKa 110 YCTAaHOBJIEHMAM 3TOTO Kpas JIOHbIHE
no/b30Bamuch». VI HakoHen, BpemeHHoe IpaBu-
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Te/ILCTBO TIOIIO TI0 TaKoMy e 1myTi: «O6nedeHHble
BCell TIOJIHOTOVI B/IACTY Mbl CM BHOBb YTBEPXKIAeM
U YIOCTOBEpsEM PENUTHIO, OCHOBHbIE 3aKOHBI, ITPaBa
U TIpenMylIecTBa, KOTOPbIMU IpaxKfiaHe Bemmkoro
KHsDKecTBa DMHIAHICKOTO OT Maja [0 BeluKa I10
KOHCTUTYLIMM 3TOJ CTPaHbl MOJb3YHTCA, obelas
XPpaHUTb OHblE B HEHAPYLIMMOJL U HEIIPEIOKHOM UX
curne u feiictBum» (AKT oT 7 MapTa 1917 1.).
BosHuKaeT pe3oHHBII BOIIPOC: YTO 3TO ObIIM 32
IIpaBa, 3aKOHbI 1 mpuBmIernn? bygydm cocTaBHOI
vactpio IlIBesckoro koponescTBa, OUHIAHAMA He
MMena oTAienIbHoro oT camoit IlIBenun Kopiyca npa-
Ba. Ha ee reppuropun pmerictBoBaim HIBEACKUE 3a-
koHb!'’. Hanbornee 3HaYNTeNIbHBIMY U3 HUX NIPU3HA-
forcs iBa akta: Popma npasnenus 1772 . (Regerings
form) u AKT o coemyHenun u 6esomacHocti 1789 r.
(Forenings och sékerhets Act). He 6ynem BpaBatbest
B NOAPOOHOCTN M3[JaHMA STUX JOKYMEHTOB M YKa-
3bIBATh UX JIeJiCTBUTE/IbHOE 3HAaUeHye /11 OPuHAH-
mv (ms [IBennyt OHM UTpany pojib MaTepuaabHO
KOHCTUTYIIMM). BakHO ykasaTb Ha TO, YTO CChI/IKA
Ha HMX TOOOPHMKOB FOCYJapCTBEHHOTO cTaryca Be-
NMKOro KH:KecTBa (PUHIAHICKOIO B KadecTBe OC-
HOBHBIX 3akoHOB (grundlagar), orpaHmumBaroIux
HEKOTOPBIM 00pa3oM poJIb PyCCKOrO MOHAPXa, BPAL
ym onpaBpaHHa. HeobxoyMo noMHNTS, 4o Popma
IpaB/IeHys OblIa IPUHATA B 31I0XY HE0A0COMIOTI3MA
(npasnenue kopoys Iycrasa III Agonbda), npruem
BecbMa MopuduuupoBaHHoro'. AKT o coenyHe-
HUM U 0e30MacHOCTM O3HaMEHOBa/l BO3BpalleHle
[IBerym oT abcomoTN3Ma K COCIOBHO-IIPEICTABY-
TEeNIbHOJ MOHapxmu. BBujy aToro msefckoe rocy-
JlApCTBEHHOE YCTPONCTBO PaJiKaAbHO IPOTUBO-
peunio ¢opme mpasnenns Poccuiickoit uMnepun.
YT006BI 3TO MOHATH, JOCTATOYHO CPABHUTH HOpPMY-
mipoBkn § 2 Gopmbl mpasnenns u cT. 1 OCHOBHBIX
TOCY[JAPCTBEHHBIX 3aKOHOB Poccuiickoil mmiepun
B pemakuyn o 1906 r. CremoBarenbHo, daxtide-
CKUII CTPOJ, YYPEX/IEHHDII B BelMKOM KHKeCTBe
OunnaxpgckoM nocie 1809 r., He onmpasnca Ha LIBef-
CKMe KOHCTUTYLIVIOHHbIE aKTbl. BHyTpeHHe ycTpoii-
crBo Ouunanpguu nocne 1809 1. perynmpoBanoch
VIMIIEPCKMMM 3aKOHaMM, ObIIM COXPaHEHbI TOMBKO

crapble COCTIOBHbIE IpefcTaBuTeNnbcTBa: CeHar 1
CeiiM, IpyyeM IOC/TIETHMIT OUYeHb JOITO CYILIeCTBO-
BaJI TO/IbKO Ha Oymare. IlepBbie 60 eT HaXOX/eHMs
TIOJl CKUIIETPOM pyccKoro naps OUHIAHANA yIpas-
JIANACh 1O AaKTaM, M3/IaBaBLIMMCA UCKIIOUNTETbHO
VIMIIEPCKON B/IACTbI0. BOT XapaKkTepHOE IpU3HaHNUE
¢uHckoro ncropuka: «/IcTuHHas BIAacTh ObLIA Y MO-
Hapxa B [leTepOypre, a Takxe y Tex OpraHoB, KOTO-
pble ObUIM CO3JaHBI A1 yrpaBaenus OUHAH eI
[Kimure 2005:38].

VcTuHbI pagy, Hafjo OTMETUTD, YTO MIBEJICKOE 3a-
KOHOJJaTe/IbCTBO HE MCYEPIIBIBA/IOCh TOJBKO ABYM:A
aKTaMi IyO/MM4YHO-IIPaBOBOrO XapakTepa. [Tommmo
Hux B Ouansaamum geiictsoBano Takxke IlIBemckoe
ynoxxenre 1734 r. (Sveriges rikets lag) (8 IlIBenun
OHO JIEJICTBYeT 10 CMX HOp). DTOT KOLIEKC B pefaK-
yuu 1807 1. perymmpoBan BOIPOCHI YaCTHOTO, IIPO-
IIeCCyaIbHOTO U aIMMHMCTPATHBHO-X035/ICTBEHHO-
ro IpaBa U K TOCYJAPCTBEHHOMY IIPaBy HMKAaKOTO
OTHoOLIeHVA He uMesl. OJHAKO BCTpeYaBIIecs B pyc-
CKUX aKTaX, NOCBSAIIEHHBIX GUH/IAHACKMM JeyaM,
CTlefjyiolyie  BBIPQKEHNUS: «OCHOBHbBIE 3aKOHBI»,
«KOpeHHbIe 3aKOHbI», JaXKe «KOHCTUTYLMU» WK
«yCTaHOBJIEHMsI 9TOrO Kpas» (wiged. detta lands
forfattningar) n T.5. — FaBanu HafEKAY CTOPOHHU-
kaM unsaHAacKo obocobnmenHocTu. [locnmenuue
BUENU B aKTaX YYPEeNUTENbHON BIIACTY, MCXOMMB-
IIMX OT MMIEPCKUX YYPeXEHWII, MOATBEePKeHMe
CYIL[eCTBOBAHMA COOCTBEHHOTO, OTJE/IBHOTO OT VM-
IePCKOro IIpaBoNOpsAAKa. B JaHHOM citydae crop
es y)XKe JIMIIb O TePMMHAX, IPOU3BOIbHOE TOJ-
KOBaHJMe KOTOPBIX MO3BOJIATIO (DMHCKMM IOPUCTAM
onepyupoBarb noHAtusMy tina Finlands forfattning,
grundlagar av Finland u 1.5, (6yKBa/IbHBII IEepeBOL;:
«VMH/ISIHAICKAst KOHCTUTYLHUSI», «OCHOBHBIE 3aKOHBI
OuHIAHIUN ).

3mech HEOOXOAMMO CHenaTh HeOONbIIOe OTCTY-
11ene. JIeno B ToM, 4TO Ha MOMEHT IPUCOeAVHEeH VA
OyHaanpy K Poccuy 1 BIUIOTB 10 LIapCTBOBAHMA
umMneparopa Anexcanapa Il opuiyanbHbIM A3BIKOM
B 9TOil cTpaHe ObUT LIBefcKuil. Bce akTel my6mm-
KOBa/lich Ha HeM. OUHCKMIT Xe IepeBOf; 3aKOHOB
B BIJIe MCK/IIOYEHMA IHOABWICA TONBKO BO BTOPOI
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1 HekoTopble U3 HUX NPOACKAIOT AeNCcTBOBaTb A0 cux nop. Hanpumep: «Mpeancnosre Ero Benuuectsa n foccoeTa
(cancellie-collegium) k YnoxeHuto 1734 r» n «YTBepamTensHaa pesontouna Kopona ot 23.01.1736 r» (cm.: Finlands lag
(Suomen laki). Bd. 1. Helsingfors. 1997. S. XXXV-XXXVI). 3HaueHe 3TVX aKTOB Ha CErOAHSLIHWIA leHb BECbMa U BeCbMa Yc-
nosHoe. lopa3fo BaxHee «HeKkoTopble NpaBuna, KOUMY HaSIEXNT CllejoBaTh Cyfibe BO BPeMA OTNpaB/ieHNsA NPaBoCyAns»
(cT. XVII), npryem No NpoUCXOXKAEHMIO 3TO TOXe LUBEACKMI aKT.

" Naparpad 2 ston Gopmbl rmacut: «focyaapcTBOM MMEET NpPaBo ynpasnATb Koposb (Konungen dger styrka Rike sino), kak
racuT WBEACKMIA 3aKOH. OH 1 HUKTO APYroi YKpennsaeT NpaBo U CpaBeAnnBOCTb, IOOUT 1 BO3AAET CNpaBeAnnBOCTb, YHNY-
TOXAET U NpeKpaLlaeT Bce He3aKOHHOe 1 Hecrnpaseannaoe. OH He AO/MKEH NNLLATb KOro-NIN60 XM3HW 1 YeCTU, HEMPUKOCHO-
BEHHOCTV Tena 1 6narococtoaHma 6e3 Toro, YTobbl TOT OblN NPEABAPUTENIbHO 3aKOHHO OCYXXAEH 1 13061M1YeH. H NnyHo, Hi
nocpeacTBOM APYrvX OH [la HE OTHUMET [IBVKUMOE WUV HEABWKMMOE Ybe-TMb0 MMyLLeCTBO 6e3 NpefBapuTesibHOro cyaa v
3aKOHHOrO0 pa3bupatenbctsa. OH ynpaBiAeT rocyAapCcTBOM COMAacHO 3akoHaM, YnoxeHuio 1 ceii Dopme npasneHns».
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geTBepTy XIX B. Co6CTBEHHAs IOpUAMIeCKast TePMU-
HOJIOTMA (PUMHCKOTO sI3bIKa ObUIa paspaboTaHa TOMb-
K0 BO BTOpoit nonosuHe XIX B.! Kpome Toro, Hy>xHO
OTMETUTD, 4TO IOPUANYECKIie 0O0POTHI IIBEACKOro
A3bIKA IPEJCTAB/IAOT JOBOIBHO CEPbE3HYI0 TPYI-
HOCTb IIpM IepeBofie Ha pycckuit. CBA3aHO 3TO, B
YaCTHOCTH, C TeM, 4TO BbIpaxkeHus fundamentallag
(bynmaMeHTanbHBIN 3aKOH), grundlag (OCHOBHOI
3aKOH) Mnu forfattning (3aKkOHOyCTaHOBJIEHME, KOH-
CTUTYLVIsI) HUKAK He MOTYT CYMTATbCs 0003HAYEHN -
€M MOHATUA KOHCTUTYLIVN, VIMEIOLIErOCs B PYCCKOI
IOPUNYECKON TEPMMHOJIOTYM, HOCKOIbKY VX IpH-
MeHeHe B IIBEJICKOM IIPaBe BO MHOI'OM He COOTBET-
CTBYeT NOHATHIO (POPMATbHOTO KOHCTUTYLIMOHHOTO
akra. He B moc/efiHIO0 OYepeb 9TO CBA3AHO C TEM,
4TO B coBpeMeHHOI IIIBenuu oTCyTCTBYET IO CHX
1op GOpMasIbHbI eIVHbI KOHCTUTYLMOHHBIN aKT.
Kcratn, B camoit OUHISHOUM TAKOBOM TOSBUIICS
TOJIBKO B Xo0fie pehopmsbI 1999 !

TakuM obpasom, Hampumep, TepMuH grundlag
OYKBa/IbHO O3HAYaeT «3aKOH, M3BMEHeHJe KOTOPOro
OOBIYHBIM TIOPAKOM 3aTPYRHUTEIbHO», MOITOMY
YIOTpPeOIATbCA B 3HAYEHNN KOHCTUTYLIMY OH MOYKET
TOJIbKO MCXOJA U3 KOHTeKCTa. IIpyu sToM 3HaueHme
«KOHCTUTYILIMOHHBII 3aKOH» OH IprobpeTaer He B
CMBIC/IE [eMICTBUTE/IbHON KOHCTUTYLVH, a TONbKO B
cMbIcTe pOPMATBbHOTO aKTa, 3aKPeIUIAIIIEro HeKo-
TOpble OCHOBBI TOCYIAPCTBEHHOTO CTPOS — U TOJIb-
KO. VIMEHHO B TaKOM 3Ha4eHUM YIOTPeOIIAIOCh BbI-
paxeHne «OCHOBHbIE TOCY/IAPCTBEHHBIE 3aKOHBI» B
Csoge 3akoH0B Poccuitckort mmmepyn. Yto xe Kaca-
€TCs BBIPKEHMA «KKOPEHHOI 3aKOH», TO OHO B LIBEJI-
CKOM sI3bIKe O/mKe K coBy fundamentallag, T.e. «3a-
KOHOIIO/IO>KEHNe, OT/INYA0Ieecs JABHOCTBIO CBOETO
HPONCXOXKIEHNA». DTOT TEPMUH TaKKe U3BECTEH
Csopy 3akoHOB Poccuiickoit umnepun. Vsnuite B
O4YepefHOl pa3 TOBOPUTD, YTO IOPUAMKO-TEXHIYe-
CKOe yHoTpeOJIeHVe BBIIIEYIIOMAHYTBIX TEPMMHOB
B PYCCKMX aKTaX O3HA4asIo CCBUIKY He Ha IIBefCKIe
aKTbl, @ Ha AKTbl, M3[JAHHbIE VIMIIEPCKON BEPXOBHOII
BJIACTBIO. IIpMMEHNTEIbHO K TIOCTIeIHEMY TepMIHY,
forfattning, cnemyeT OTMETUTBD, YTO €ro HEPeBOJ He
MeHee C/IOKeH, 4eM IpepbIayiyx. OfHaKo ¥ B 3TOM
CITy4ae MBI MOYKEM COC/IAThbCA Ha TO, YTO IIOf] CTIOBOM
forfattning BUJIOTB 0 cero [jHs MOHMMAETCs HOpMa-

TVUBHO-IIPAaBOBOJI aKT aOCOIOTHOTO TI000T0 paHra 1
cozepxanys. CI0BOM, 3TO TO, YTO HA PYCCKMIT A3BIK
HepEeBOANTCA KaK «IOJIOXKeHNe» — (HOpMaIbHbII
aKT, WM HOpMa, Wi npuHuuI. TakuM ob6pasom,
forfattning — aT0 HuKak He QuHCKoe valtiosdinto,
paBHo Kak landtag (Cevim) He valtiopdivit (Pukcpar),
a maapdivit — cobpaHye COCTOBHBIX YIIOTHOMOYEH-
HbIX, IIPM3BaHHBIX pellaTh He OOIIeroCyfapcTBeH-
Hble, a MeCTHble BOIPOCHI, MHaYe TOBOPS, AHAJIOT
poccuitckoro rybepHCKOro 3eMcKoro cobpaHs, 06-
Pa3oBaHHOTO 1O 3eMcKoit pedpopme 1864 .

I[TomBoziA MTOT pacCMOTPEHNIO B3ITIAIOB CTOPOH-
HIKOB 0COO0T0 rOCyiapCcTBEHHOTO cTaTyca PYH/IAH-
UM, OTMETUM, 4YTO OUHIAHANA - 3TO IPOBMHINA,
KOTOPOIi laHa NPUBIIETNA, IPIYeM NPUBUIETIA
3Ta [laHa ee TeppuTopun in toto, a He camMoii cTpa-
He M HMKAaK He ONpefeleHHbIM NpefCTaBUTENLAM
(bUHCKOrO HaceleHNs, YTO HAa3bIBAETCH, in propria
persona. CrefioBaTe/nbHO, CTapoe MOHATHE ellle Bpe-
MeH Io3fHel PuMckoll umiepnn, BblpakaBLIeecs
usBectHOi dpasoit Quo iure vivis?, K caMoii Tpo-
BuHIVM He oTHOCKTCA. Tesuc H.M. KopkyHoBa, uTo
K (aKTy IPMUMEHAETCA TOT IPABOBOI MOPSIOK, 0T
CeHbI0 KOTOPOT'O OH CO3/IaH, 37eCh BeCbMa yMeCTeH .
Hecnyyaitno cenatop H.C. Tarannes, KOMMeHTUPYs
1. 3 CT. 5 YronmoBHOro ynoxxenus Poccuiickoi nmie-
pun 1903 1., 0TMeYaJI, YTO «3aKOHOMIATeIbCTBO Benu-
KOTO KHsDKecTBa DYH/IAH/ICKOTO, OYyuM MECTHBIM,
He MOXeT ObITb TO/NKYeMO PacIpOCTPaHUTENbHO,
a MOTOMY BO BCeX TeX CIy4YasxX, KOIZla MOXKeT BO3-
HMKHYTb KO/UIM3UA MeXAy 3akoHamu Vimmepmm n
Benmkoro KHsXecTBa, OHa JO/DKHA ObITH pa3peleHa
B TI0/Ib3y VIMIIEPCKMX 3aKOHOB IO 00LIeMYy ITpaBuIy
OTPaHMYUTEIBHOTO TOJKOBAHNA 3aKOHOB OCOOEH-
HbIX» [YronmoBHoe ynoxenve 1904:11]. A aTo o3Hava-
€T Ha CaMOM Jiefie IPVMMEeHeHe OOIeNMIIepCKOTo 3a-
KOHOJIATeIbCTBA K (paKTaM, IYCTb U PeryIupyeMbIM
MECTHBIM (DVHJIAH/ICKIM 3aKOHOM, HO TOJIbKO B TOM
cydae, ecm (akThl 3TU CIELMAIbHO 3aTPOHYThI
0061LIMM MMIIepCKUM 3aKoHOIoNnoKeHeM. K mopo6-
HOMY BBbIBOZLy IIpUIIeN JOPEBOMIOLMOHHBIN 3aKO-
HOZaTe/Ib, TOMKYA OOILIMe MOIOXKEHVA POCCUIICKOTO
IpaBa OT IIPOTUBHOT0, YTO HA3BIBACTCA, Argumentum
a contrario®. Criefyst 5TOMY e IIPUHIINITY, OTMETUM,
4T0 MHIIIHACKOE IIPaBO BOOOIIIE IIOAIeXANIO0 IpH-

12 B yacTtHocTH, H.M. KOpKyHOB Mucar: «...TakoBbl JOBO/bI, 3aCTaBAAIOLME NPUHATD AJ1A ONpeAesieHNs COOTHOLLEHNA pa3-
HOMECTHbIX 1 Pa3HOBPEMEHHbIX 3aKOHOB TOT MPUHLNM, YTO Kaxablli paKT AO/MKEH ObiTb 06CYK/1aeM Ha OCHOBaHUM TOTO
3aKOHa, MoJ rocnofCcTBOM KOTOPOro oH coBepluanca» [KopkyHos 1909:338-339].

3 iIMeHHO TaKas TouKa 3peHus Moslyynia oKoHUaTeslbHoe noATBep)KaeHve B 3akoHe oT 17 (30) uioHaA 1910 1. «O nopaake
N3[aHNA 3aKOHOB U NMOCTAaHOBJIEHMNI O6LLErOCYAaPCTBEHHOIO 3HAUEHUAY, BbI3BaBLUErO OUYEPEAHON B3PbIB HEFOLOBaHMWSA Y
«MPOrpeccrBHbIX» NpeAcTaBuUTeNel 3anagHoeBPONencKon o6LWecTBEHHOCTY, MO COBMECTUTENbCTBY ABMABLUNXCA rOpAYN-
MW CTOPOHHUKaMU GpUHNAAHACKON He3aBucMocTU. CTaTbA 1 3TOro 3aKoHa He OCTaB/ANa, B 06LLEM-TO, HUKAKMX HaAeXa Ha
0CO6EHHOCTb GUHNAHACKOTO CTaTyca: «<BHyTpeHHMMU genamu OUHAAHAUY NOYNTAIOTCA Te MeCTHble ee AeNa, KOTopble HU
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MeHeHMI0 B PYHIAHAUM OCTONbKY, IIOCKOIBKY Ha
TaKyl0 BO3MOXKHOCTDb YKa3bIBajl MMIIEPCKUIT 3aKOH.
To ecTb NpyUMeHANCA BCe TOT >Ke UMIIEPCKUI 3aKOH,
HO MEeCTHOT0, (PMHCKOTO IPOVCXOXKIEHNA.

b. B passutun pycckoit mosuumum B OTHOLIEHUN
OUHIAHANY MOXKHO BbIJEMUTD fiBa Iepuopa. Ilep-
BBIII, CaMblil PaHHWII, IPECTAaB/IsAeT COOOI 3MOXY
uMIepaTopa Anekcanppa I, o61mas HeypaBHOBeIIIEH-
HOCTbD TIOJIUTUKM KOTOPOTIO BeCbMa YeTKO CKa3anach
Ha orHomweHry K Ouumangmu. C obuierocypap-
CTBEHHOJI TOUKM 3peHMsA JaHHAA 3110Xa MOXeT ObITb
paccMOTpeHa Kak I1epyof, CTAHOB/IEHNUS M PasBUTHA
BHYTPEHHUX ydpexjeHuit CUHIAHANN KaK 4acTy
001eNMIIepCKIX OpraHoB BIacTu. BrocnmepcTsum,
KOI7Ia CTaJI/ CO BCeJl 0YEBUTHOCTDIO BHIPYICOBBIBATD-
€A KOHTYPBI BTOPOTO 11€p1Ofa, 03HAMEHOBABLIETOCS
6os1ee TeCHBIM CONPUKOCHOBeHMeM DUHIIAHANYN KakK
npoBuHuuu ¢ Poccmiickoil mmmepueni, Heompese-
JIEHHOCTb CTPYKTYPbl 3TUX YYpeX[eHMil BbI3Bajia
OCTPYIO LIOBMHUCTIYECKYIO PEaKIVIo y GMHHOB, 00-
YCTIOBIEHHYIO B TOM 4ICTI€ U aHTUILIBEICKOI IIpona-
TaHJIO) POCCUIICKOTO NPaBUTENbCTBA. B pesynbrare
Bce 0OJIbIIero, cormacHo HaMEPEHUIO BbICOYAiiLIEN
B/IaCTH, BoB/edeHyA OUHIAHAMN B KPYT MMIEPCKUX
subjectii 0OHapYXWIOCh sIBHOE HECOOTBETCTBIE
MeX]y HaMEPEeHUsAMM POCCUIICKOrO IPaBUTENIbCTBA
U OKeNaHMeM HalMOHAIMCTUYECKUX KpPYroB. ITO
IPOTUBOpEYNE YCUINBAJIOCh, IIOKA He BBIIMIOCH B
04EeBMJHOE CeNapaTyCTCKOe JBIDKEHME, C KOTOPBIM
LIeHTPa/IbHasA BIACTb COYIA HYXKHBIM OOPOTBCA.

TakuM 06pasom, 11e/b pycckoit momuTuky B Pun-
JIAHANY 3aK/TI0YA/IACh (@) B YBKEHNI 1 COXPAaHEHNN
HPUBWIETNIT KOPEHHOTO HaceleHysA (COCTaBIABILe-
ro Ha 1 auBapa 1900 r. 2 352 990 yenosex ns 2 712
562 06111l YNCIEHHOCTH, U 86,74% OT BCero Ha-
CeJIeHNs) 3TOV MHKOPIIOPMPOBAHHON IIPOBUHIIMMN
[KopkyHoB 1893:149], (6) HO ¢ OZHOBpeMEHHBIM
nooupenyeM comwkenns OuHIAHANN ¢ obLIepyC-
CKVMMM BIAJIeHUSAMU B CMBIC/IE TOCTVKEHMA C HUMU
OIHOPOJHOTO MONMUTNYECKOro cTaTyca. IIpnyem no-
ClIeflHee HallpaB/ieHye MOMUTUKY nocie 1906 r. BbI-
Pasnioch B IPUJJAHNY IPAXKJAHCKOTO PaBHOIIPaBMA
pycckuM, npoxusaBuuM B OUHIAHAMM, XOTA U
37leCb KOPEHHBIM >KUTE/IAM JaBajliiCh IPEPOraTHBBL.
Taxk, oy monmyunmm Bceobijee nsduparenbHoe mpa-
BO, BK/II0Yas >KeHIIMH, 9TO B caMoit Poccum crano

PeanbHOCTBIO TOMBKO 1ocIe OKTAOPHCKOIT peBOIIO-
mm 1917 1.

BriBopp! 1 sakmodenne. VicTopukn gaBHO ykKa-
3bIBAIOT Ha HEKOTOPYIO aHEKJOTUYHOCTDb B NOBOAX
K BO3HMKHOBEHUIO CENapaTUCTCKOTO [IBIDKEHMA B
Ounnanayn.  ObmenMiepckas OHOPOKpaTus BO-
ob1ie 3aMeTHIa 0COOBIN CTATyC KHSDKECTBA TOTIBKO
B KoH1le XIX B., korga cromuia Poccuiickoit nmiie-
Py paspoc/iIach HACTOIBKO, YTO MOHAZOOMIOCH OC-
BayBarb npuroponsl Cankr-Iletep6Oypra. Bsicuas
3HaTb 1 6oreMa CTOJIMIBL, IPUOOpeTABIINE AUyl Ha
KapenbckoMm mneperueiike, cOOCTBEHHO, TePPUTOPUN
QuHNAHINY, CTONKHYINUCh C HEOXUJJAHHON IIpo-
Ormemoit. MecTHOe YMHOBHMYECTBO, (DMHCKOE IO
HPENMYIIEeCTBY, TPeO0BAIO OT JAYHNKOB OOIIEHIS...
Ha (PUHCKOM A3BIKE, TIOCKO/IbKY TOT YK€ Ha PaBHBIX
KOHKYPUPOBAJI CO HMIBEACKUM. ITO CUIbHO pasfpa-
KaJI0, PaBHO KaK ¥ Ha/lnm4ue 0co60ro TaMOXKeHHOTO
craryca OuHmaHpm™.

Tem He MeHee IO HAIIMM COBMECTHBIM CyIlie-
CTBOBaHMeM mogsenn yepry deBpanbckas peBoIo-
IV U OC/IENIOBABIINIL 3 Hell IPMXOJ, OO/IbIIEBIKOB
K Bracti. PakTuyeckn QuHCKOe 00IIeCTBO Ha TOT
MOMEHT OBI/IO PaCKOJIOTO Ha JjBa JIaTepsl C IIPOTHUBO-
HOJIOKHBIMY  B3IJIAfIlAaMY HA POCCUIICKOe IOfJaH-
ctBo. Ha ceropiHa Her, K co>Ka/leHMIO, TBEPABIX CTa-
TUCTUYECKVX [JAHHBIX, CKO/IBKO OBbIIO CTOPOHHUKOB,
a CKOJIbKO ITPOTMBHMKOB cor3a ¢ Poccueit. Ho opun
¢dakT MoXKeT O6BITb BecbMa KpacHOpe4nBbIM. Bo Bpe-
M [epBoit MypoBoIt BOVHBI [epMaHusA aKTUBHO Bea
IIPOIIAraHly Cpefin HePyCCKUX HapogHocTel Poccuii-
CKOJ1 IMIIEPYH, IIBITASICh CIIPOBOLMPOBATD MX Ha BOC-
CTaHUe IIPOTUB PYCCKOM BlacTu. Jle/ramich Takue 1o-
IBITKY U B OTHOLIeHNY GUHHOB. B 1915 r. 1o npukasy
Kaitzepa Obl1 jaxke chopMIpoBaH UHCKIIL eTepCKuit
0arTanboH, Kyfia, 110 MBIC/IV HEMIIEB, JO/DKHBI OBUIN
BCTYIIaTb (MHCKUE HALMOHAMNCTBI, HEZOBOJIbHbIE
PYCCKMM BJIafibl4ecTBOM. TaK BOT, K KOHILy BOJIHbI B
3TOM 6aTa/IbOHe COCTOSATIO BCero 68 yemosek!

BonbleBnukuii nepeBopoT pe3Ko M3MEHWI KaK
cuTyauuio B camoii OUHIAHANY, TaK U ee OTHOLIe-
HuA ¢ Poccuert. KpoBasad, HO Hemonras rpaxpiaH-
cKas BoJHa 1918 I. ocTaBuiIa IO CUX IIOP HE 3a)KMB-
IIyI0 paHy B HAIMOHAJIbHOM CO3HAaHUM (VHHOB, a
nBe BoiHbl ¢ Poccment (1939-1940 u 1941-1944 rr.)
TOJIbKO HOJJIV/IA MAac/la B OTOHb.

B YeM He KacaloTca apyrnx yacrten |/|MI'IepVIVI, néo B CcuUny CT. 2 OCHOBHbIX rocyfapcCTBeHHbIX 3aKOHOB JINLUb MO 3TUM Aenam
OuHnAHaNA ynpasnaetca 0cobbiMmn YCTaHOBIEHNAMN Ha OCHOBaHUN ocoboro 3aKoHoZaTenbCcTBa». BaxHbim 6b1510 1 Nono-
»KeHue CT. 8 3aKoHa, cornacHo KOTOPOMY M3aHHbIE B Poccumnn OI'Iy6J'II/IKOBaHHbIe CeHaTtom HOPMaTWBHbIE€ aKTbl CHUTANNCb

ony6nnkoBaHHbIMY 11 B QUHNAHANUN.

%Y QuHAAHAMK 6binv COBCTBEHHbIE BatoTa, TOProBbii Gnar, NapnameHT 1 3akoHofaTenbcTo. OHa oprLmManbHO He yya-
cTBoBana B [lepBoi MMPOBOW BOMHE: ee HENTPANUTET Obl1 NPU3HaH AHTaHTON 1 TPONCTBEHHBIM COKO30M.

Moscow Journal of International Law « 4 . 2018

41



NCTOPUA MEXOYHAPOOHOIO MPABA

M.A. NcaeB

Cnucok JNNTepaTypbl

1. bepenarc 3.H. 1910. K sonpocy o npasosom noso-
xeHuu QuHnaHouu. CN6. 16 c.

2. bopogknH M.M. 1901. FOpuduueckoe nosoxeHue
QOuHnanouu. Cro6.: Tunorpadua A.C. CyBopuHa.
140 c.

3. Benuknin kHa3b Hukonan Muxannosuy. 1999. Mm-
nepamop AnekcaHop I. M.: Kyukoso none. 305 c.

4. TepmaHcoH P.O. 1897. [ocyoapcmaeHHoe nosnoxe-
Hue QuHnaHouu. Bein. 1. CM6. 131 c.

5. KnunHre M. 2005. Mmnepckasa Quunanoua. CM6.:
Kono. 616 c.

6. KopkyHoB H.M. 1893. Pycckoe 2ocy0apcmeeHHoe
npaso. T. 1. CM6: Tunorpadua M.M. Cracionesmnya.
690 c.

7. KopkyHoB H.M. 1909. Jlekyuu no obwel meopuu
npasa. Cl6.: i3gaHne 1opruanYeckoro KHUKHOro
mMarasuHa H.K. MapTbiHoBa. 354 c.

8. MuxenuH J1. 1910. Kputnyeckuin pasbop 3akoHa
17 (30) ntoHA 1910 1. fenbcnHrdopc. 212 c.

9. Pocculickaa umnepus om ucmokog 00 Ha4yana
XIX seka. OyepKu coyudnbHO-noiuMuUYeckol U 3Ko-
Homuyeckou ucmopuu. 2011. M.: Pycckaa naHopama.
880c.

10. YeonosHoe ynoxeHue 22 mapma 1903 2o0a. Heogpu-
yuaneHslli kKommeHnmapud. 1904. CI6.: Tocymap-
cTBeHHas Tmunorpasdua. 1103 c.

11. Wnnosckuin M. 1903. AkKmebl, omHocawuecs K Nosu-
muyeckomy nonoxeHuro QuHaaHouu. Cr6. 145 c.

12.9pux PB. 1908. [ocydapcmeeHHO-npagosoe no-
noxeHue QUHNAHOUU 8 0CB8eUeHUU UHOCMPAHHbIX
topucmos. CI16. 95 c.

13.10ccuna O., Xentunsa C., Hesakusu 0. 1998. [lo-
numudyeckas ucmopusa QuHaaHouu 1809-1995. M.:
Becb mup. 384 c.

14. Innis H.A. 1950. Empire and Communications. Ox-
ford: Clarendon Press. 230 p.

15. Schweitzer R. 1978. Autonomie und Autokratie. Die
Stellung des Grossfiirstentums Finnland im russisch-
en reich in der zweiten Hdilfte des 19. Jahrhunderts
(1863-1899). Geissen: Schmitz, Wilhelm. 415 s.

16. The Finnish Legal System. 1966. Helsinki: The Union
of Finnish Lawyers Publishing Co. 263 p.

42

References

1. Berendts E.N. Kvoprosu o pravovom polozhenii Finlyandii
[On the Question of Legal Status of Finland]. Saint Pe-
tersburg. 1910. 16 p. (In Russ.)

2. Borodkin M.M. Yuridicheskoe polozhenie Finlyandii [Legal
Status of Finland]. Saint Petersburg: Tipografiya A.S. Su-
vorina Publ. 140 p. (In Russ.)

3. Erikh R.V. Gosudarstvenno-pravovoe polozhenie Finlyan-
dii v osveshchenii inostrannykh yuristov [State Status
of Finland from the Point of View of Foreign Lawyers].
Saint Petersburg. 1908. 95 p. (In Russ.)

4. Germanson R.F. Gosudarstvennoe polozhenie Finlyandii.
Vyp. 1 [State Status of Finland. Issue 1]. Saint Petersburg.
1987.131 p. (In Russ.)

5. Innis H.A. Empire and Communications. Oxford: Claren-
don Press. 1950. 230 p.

6. JussilaO., HentildS., NevakiviJ. Suomen poliittinen histo-
ria 1809-1995 (Russ. ed.: Jussila O., Hentild S., Nevakivi J.
Politicheskaya istoriya Finlyandii 1809-1995. Moscow:
Ves' mir Publ. 384 p.).

7. Klinge M. Keisarin Suomi (Russ ed.: Klinge M. Imperskaya
Finlyandiya. Saint Petersburg: Kolo Publ. 2005. 616 p.).

8. Korkunov N.M. Lektsii po obshchei teorii prava [Lectures
on General Theory of Law]. Saint Petersburg: Izdanie
yuridicheskogo knizhnogo magazina N.K. Martynova
Publ. 1909. 354 p.

9. Korkunov N.M. Russkoe gosudarstvennoe pravo. T. 1 [Rus-
sian Constitutional Law. Vol. 1]. Saint Petersburg: Tipo-
grafiya M.M. Stasyulevicha Publ. 1893. 690 p. (In Russ.)

10. Mikhelin L. Kriticheskii razbor zakona 17 (30) iyunya
1910 [Critical Analysis of the Law of 17 (30) June 1910].
Gel'singfors. 1910. 212 p. (In Russ.)

11. Rossiiskaya imperiya ot istokov do nachala XIX veka.
Ocherki sotsial'no-politicheskoi i ekonomicheskoi istorii
[Russian Empire from the Very Outset up to Beginning
of XIX Century. Essays in socio-political and economic
history]. Moscow: Russkaya panorama Publ. 2011.
880 p. (In Russ.)

12. Schweitzer R. Autonomie und Autokratie. Die Stellung
des Grossfiirstentums Finnland im russischen reich in der
zweiten Halfte des 19. Jahrhunderts (1863-1899). Geis-
sen: Wilhelm Schmitz. 1978. 415 p. (In German.)

13. Shilovskii P. Akty, otnosyashchiesya k politicheskomu
polozheniyu Finlyandii [Documents on the Political Sta-
tus of Finland]. Saint Petersburg. 1903. 145 p. (In Russ.)

14. The Finnish Legal System. Helsinki: The Union of Finnish
Lawyers Publishing Co. 1966. 263 p.

15. Ugolovnoe ulozhenie 22 marta 1903 goda. Neofitsial'nyi
kommentarii [Penal Code of 22 March 1913. Unofficial
commentary]. Saint Petersburg: Gosudarstvennaya
tipografiya Publ. 1904. 1103 p. (In Russ.)

16. Velikiy knyaz' Nikolai Mikhailovich. Imperator Aleksandr |
[Emperor Alexander I]. Moscow: Kuchkovo pole Publ.
1999. 305 p. (In Russ.)

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018



Maxim A. Isaev

HISTORY OF INTERNATIONAL LAW

NHdopmauus 06 aBTopax

Makcum AHaTonbeBuny Ucaes,

[JOKTOP topuanyecknx Hayk, npodeccop, npodpeccop Ka-
deppbl KOHCTUTYLIMOHHOTO MpPaBa, MeXKAYHaPOAHO-NPaBo-
BOW daKynbreT, MOCKOBCKUIA rOCyAapCTBEHHbIA NHCTUTYT
MeXOyHapoaHbIX OTHowweHui (YHusepcutet) MU Poccun

119454, Poccuinckaa ®epepauna, MockBa, npocnekT Bep-
HagcKoro, A. 76

isaeff. maximanatoljevitch@yandex.ru
ORCID: 0000-0002-8492-0650

Moscow Journal of International Law « 4 . 2018

About the Authors

Maxim A. Isaev,
Doctor of Juridical Sciences, Professor, Professor at the Chair
of Constitutional Law, Department of International Law,
Moscow State Institute of International Relations (Univer-
sity) MFA Russia

76, pr.Vernadskogo, Moscow, Russian
Federation, 119454

isaeff.maximanatoljevitch@yandex.ru
ORCID: 0000-0002-8492-0650

43



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

AA. lanenbsaH, O.C. MaromenoBa

INTERNATIONAL ECONOMIC LAW

DOI: 10.24833 / 0869-0049-2018-4-44-53

Andrey A. DANELYAN
Diplomatic Academy MFA Russia

53/2-1, ul. Ostozhenka, Moscow, Russian Federation, 119021

danel1@mail.ru
ORCID: 0000-0001-5771-0888

Olga S. MAGOMEDOVA

Moscow State Institute of International Relations (University) MFA Russia
76, pr. Vernadskogo, Moscow, Russian Federation, 119454

olga.magomedova.96@mail.ru
ORCID: 0000-0003-0593-3101

INTERPRETATION AND APPLICATION
OF INVESTMENT MEASURES IN
PRACTICE OF INTERNATIONAL
INVESTMENT ARBITRATION

INTRODUCTION. Developing States are inter-
ested in both the inflow of foreign investment and
its efficient use in their national economies. In the
furtherance of this objective, host States set in their
national legislation trade-related investment mea-
sures, referred to as “performance requirements” (re-
quirements to achieve certain national economically
useful results). The interests of foreign investors and
host States in the matter of measures falling within
the concept of “performance requirements” mostly
diverge, since these measures create for foreign in-
vestors competitive restrictions related to the use of
their investments. In legal science and practice there
are known trade-related investment measures, such
as export requirements, foreign exchange restric-
tions, local content requirements and others.

The possibility for foreign investors to invest without
performing trade-related investment measures was
one of the main problems of transnational invest-
ment. The TRIMs agreement and Art. 1106 of NAF-
TA are devoted to the sole subject of regulation -
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“performance requirements”. The idea of limiting
these measures was simultaneously discussed in
the NAFTA negotiations and within the Uruguay
round: the elaborated provisions are similar in some
aspects, but have their specific characteristics.

The article deals with the rules of both agreements
in light of dispute settlement practice. The conclu-
sions of the arbitrators are analyzed in chronologi-
cal order, which helps to trace the evolution of the
single concept in two distinct systems of WTO and
NAFTA rules. The article demonstrates the common
points and differences in the interpretation of the
concerned provisions norms, with consideration for
the context and objectives of the agreements.

MATERIALS AND METHODS. The materials
used in the article include the works of Russian and
foreign scholars in the field of international eco-
nomic law and WTO law, international legal docu-
ments adopted within the WTO and NAFTA, as
well as materials of judicial and arbitration practice
of investment disputes. The research was done on
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the basis of general and specific scientific methods of
cognition (dialectical method, analysis and synthe-
sis, deduction and induction, comparative legal and
historical-legal methods).

RESEARCH RESULTS. The analysis revealed
that trade-related investment measures are part of
the “performance requirements” listed in Art. 1106
of NAFTA, which developed countries managed
to defend in negotiations with developing coun-
tries during the drafting of the TRIMs agreement.
Despite the integrity of the concept of “investment
requirements”, there is an evident difference in the
scope of covered measures, as well as the conceptual
difference between the notions of “trims” and “per-
formance requirements”, due to the specifics of the
WTO and NAFTA. Nevertheless, in both cases, com-
mon qualification criteria of prohibited measures
have been developed independently from each other

in the practice of investment disputes settlement in
order to address similar issues of interpretation.
DISCUSSION AND CONCLUSIONS. On the
ground of the analysis of arbitration practice in the
TRIMs and Art. 1106 of NAFTA, the article gives rea-
sons for the conclusion of the parallel development of
the concepts of “trade-related investment measures”
and “performance requirements”.

KEYWORDS: investment measures, performance
requirements, TRIMs Agreement, WTO, NAFTA
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TOJIKOBAHUE N MPUMEHEHUE

MHBECTULIMOHHDIX

MEP B

NMPAKTUKE MEXAYHAPOOAHOIO
MHBECTULUMNOHHOIO APBUTPAMA

BBEIEHME. Passusatoujuecst eocyoapcmea 3aum-
mepecosamvl KaxK 6 Npumoxe UHOCMPAHHBIX UHBe-
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CMuyuil, max u 6 ux sPeKmueHom UCnoIb306a-
HUU 8 IKOHOMUKe cmpaHbl. JI71 docmusiceHUs 3moii
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uenu 20cyoapcmea-peyunuenmol ycmanasiueam
8 C60eM HAUUOHATIHOM 3aKOHOOAmenvcmee UHee-
CMULUOHHDIE MEPbL OP206020 XAPAKMepd, UMeHy-
emvle “performance requirements” (mpe6osanusmu
docmudiceHUst onpedesieHHbIX, NOTIE3HVIX 0151 HAUUO-
HAZbHOTL IKOHOMUKU  pe3ynvmamos). Vnmepecol
UHOCMPAHHBIX UHBECIOPOB U 20CYOAPCME-PeUUni-
eHmMos 8 80Npoce mep, NOONAOAULUX 100 NOHAMUE
“performance requirements”, 6 6onvuiuHcmee cy4a-
e6 He c08nadarm, NoCKovKy yKasaHHvle Mepol CO3-
0arom 0717 UHOCMPAHHBIX UHBECIOPO6 KOHKYPeHM-
Hble 02PAHUMEHUS, CBA3AHHbIE C UCNONL30BAHUEM UX
Kanumanosenoxenuil. JJokmpure u npaxmuxe us-
BeCHIHbL UHBECTNULUOHHDLE MEPbL MOP206020 XAPAK-
mepa, npedcmasnsouue coboil max Haviéaemvle
Mpe6o6aHUs SKCNOPMHOLL COCABNAoWell, 6aH0M-
HO20 b6anarca, mecmHoti cocmasnsoueti u m.o. Bos-
MONHOCMb ONSI UHOCHIPAHHBIX UHBECTopos ocCy-
UEeCMBIAMb UHBECTUUUOHHYH 0esmenvHOCHb 0e3
NpuMeHeHUs UHBECULUOHHDIX Mep MOp206020 Xa-
pakmepa A6NANACL 00HOU U3 2NABHBLIX NPoOIEM
MPAHCHAUUOHATLHO20 UHEecmuposanus. Coenauie-
Hue TPUMC u cm. 1106 HADTA nocesuiervi 00HO-
My npedmemy pezynuposanus - performance
requirements. V0es oepanuseHus smux mep o0cyx-
danacv 00Ho8pemeHHO Ha nepezosopax no HADTA u
8 pamkax Ypyz6aiickozo payHoa: paspabomarHvie
NOMONEHUS NOXONHU 6 OMOeNbHbIX ACNeKMAX, HO
umerom u céou xapaxmepHole ocobenHocmu. B cma-
Mbve paccmampusearomcs HOpmvlL 000UX COnaeH U
68 céeme NPAKMUKU paspeuieHus cnopos. Bvleoov
apoumpos aHanUsUPyomcs 6 XpOHOI0ZUHECKOM Ho-
pAOKe, 4mo no3eonsem npocredumy I600UUI0 00-
HOUl KOHuenuuu 6 08yx cucmemax Hopm BTO u
HADTA. Cmamvs demoncmpupyem obugHocmy U
PA3TUMUS MONKOBAHUS UCCTIE0YeMbIX HOPM C YHe-
MOM KOHIMeKCMa U yeseti Co2naueHui.

MATEPUAIJIBI I METO[bI. Mamepuanom ons
UCCTIe008AHUS NOCTLYHCUNU MPYObL POCCUTICKUX U 3a-
pybexcHvix uccnedosameneil 8 obnacmu mexo0yHa-
pOOHO20 sKOHOMUUeckoz0 npasa u npasa BTO,

oreign investment activity is regulated both

by national legislation and international law.

States enter bilateral and multilateral treaties
to ensure a higher level of protection of foreign in-
vestments as compared to national legislation [Bo-
gatyrev1991:17-27; Danelyan 2015:75-78; Dolzer
1981:553-589].
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MeHOYHAPOOHO-NPABOBble AKMbL, NPUHAMbLE 6
pamxax BTO u HAQTA, a make mamepuansi cy-
0e6HOtl U apOUMpaNcHoll NPaKmuxy no uHeecmu-
UUOHHBIM cnopam. Paccmompenue ykasanHvix ma-
Mepuanos Npoxoouso Ha OCHOBe 0OU4EHAYUHDIX U
YACIMHOHAYYHVIX Mer0008 No3Hanus (Ouanexmu-
uecK020 Memooa, Memooos aHanu3a u cuxme3a, oe-
OyKUuU U UHOYKUUU, CPABHUMENIbHO-NPABOBO20 U
UCMOPUKO-NPABOBO2O ME0008).

PE3VJIBTATBI ICCIIEHJOBAHWA. IIposeden-
Hbll AHAZU3 NOKA3AN, YO UHBECMULUOHHbIE
Mepbl, C6A3AHHbIE C MOP206/Iell, ABIAIOMCT YACHbIO
nepeuucnennvix 6 cm. 1106 HADTA performance
requirements. Omu Mmepvl PA3BUMbIM 20Cy0ap-
cmeam yoanocb OMcmosmoy 6 nepezosopax ¢ paseu-
BAIOUUMUCT CMPAHAMU 8 X00€ 10020MOBKU C02N1A-
wenus TPVIMC. Hecmompsi Ha uenocmHocmo
KOHUeNyuu UHBeCULUOHHBIX Mpebosanuil, oue-
8UOHA PA3HUUA 00DEM06 0X6AMNbIBAEMbIX Mep, a
makxe — pasnuvue  NOHAMULL  «MPUMC» U
«performance requirements», 00ycnosnenHoe cne-
yuguxoti BTO u ocobennocmamu HADTA. Tem He
MeHee 8 000UX CAYUASAX ONSA PEULeHUS CXOMUX B0-
npocos MonKo8aHus, He3asucumo opyz om opyea,
Ha npakmuke 6 x00e paspeudeHus UHBeCMUUUOH-
HbIX CNOpPO8 ObLiu pa3pabomarvl edutvle Kpume-
puu K6anupuKkayuy 3anpeusaemoLx mep.
OBCYJXOEHUNE U BbIBO[IbI. B crnamve Ha oc-
HOBAHUU AHANU3A APOUMPANCHOL NPAKMUKU 1O
TPUMC u no cm. 1106 HADQTA obocHosviéaemcst
6bI600 O NAPAJIEIVHOM pPA3BUMUU  NOHAMUL
«mpumc» u “performance requirements”.
KITIOYEBBIE CJIOBA: ungecmuuyuoxHvie mepol,
performance requirements, TPVYIMC, BTO, HA®TA

IS HUTUPOBAHMSL: [lanenbsin A.A., Maro-
Meposa O.C. 2018. TosrkoBaHMe 1 IpUMeHeHMe MH-
BECTHLIMOHHBIX Mep B IPAKTVKE MEKIYHAPOIHOTO
MHBECTUIMOHHOTO apbutpaxa. — Mockosckuii
HYpHAT Mex0yHapooHozo npasa. Ne 4. C. 44-53.
DOI: 10.24833/0869-0049-2018-4-44-53

National laws of host States of investments set
guarantees of foreign investors’ rights, as well as con-
ditions of their business activities in the territory of
such States [Fidler 2015:137-157; Houtte 1995:429;
Schwarzenberger 1969:237; Sornarajah 2004:525].

The guarantees provided by a State to foreign in-
vestors comprise: guarantee of legal remedies; guar-
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antees in case of nationalization and expropriation
of property; stabilization guarantee; guarantee of
free transfer of capital and earnings; reduction of
tax and customs charges for investors, etc. [Kobrin
1982:224; Doronina 2008:5-18; Lisitsa 2011:468;
Hefti 1989:114].

Along with the provision of guarantees, the host
State can oblige foreign investors to supply part of the
products produced in the country to the domestic
market, or to purchase raw materials for its produc-
tion in the domestic market, or provides other pro-
tectionist measures in national legislation [Khabibul-
lin, Chernobel 2008:18-27]. For instance, under the
second paragraph of item 1 of Art. 8 of the Federal
law dated December 30, 1995 No. 225-FZ “Produc-
tion Sharing Agreements” products produced in the
field of subsoil use shall be shared between the state
and the investor in accordance with the agreement
providing for the terms and procedure of such shar-
ing . This approach has been denominated as the
principle of “performance requirements” (herein-
after — “PRs”), which contributes to the revival and
development of national economies [Vel'yaminov
2015:859; Danelyan 2016:71-73].

The interests of foreign investors and host States
in the matter of measures falling within the concept
of “performance requirements” do not always cor-
respond, since these measures create for foreign in-
vestors competitive restrictions related to the use of
their investments [Silin, Glazunov 1995:46-49; Yu-
dakov 1999:27-30]. It was quite difficult for industri-
al States to limit the application by developing States
of investment regulation measures at the national
and bilateral levels and thereby to fix the problem of
“performance requirements”. However, this problem
was partly resolved by the adoption of a multilateral
agreement within the WTO, when the Agreement on
trade-related investment measures was concluded at
the end of the Uruguay round of GATT negotiations
in 1994 [Vitzthum 2015:755-756].

Considering trade-related investment measures
(hereinafter — “trims”) as a separate object of regula-
tion within the WTO system, it is necessary to take

into account their ontological origin. The drafters
of the TRIMs agreement singled them out from a
wide range of “performance requirements’, i.e. re-
quirements to achieve certain national economically
useful results. Previously, the concept of “PRs” had
appeared only in bilateral investment agreements.
Moreover, it has always been enunciated in negative
terms such as requirements that the parties should
not impose. Therefore, in the context of the regula-
tion of such measures at the international level, it is
common to talk about the principle of prohibition
of PRs. As envisioned by the parties to the GATT,
this rule should have been included in the system of
norms of the future WTO'.

The work of the TRIMs Group was based on the
proposals of participating States, including the US
project of PRs regulation®. It is noteworthy that this
project formed the basis of article 1106 of NAFTA’.
Therefore, the same concept was simultaneously dis-
cussed in the NAFTA negotiations and within the
Uruguay round. To one extent or another, the pre-
sented ideas were embodied in both agreements: for
example, from 10 types of measures proposed for re-
striction, the provisions of NAFTA regulate 8 types,
TRIMs - 5. In 1994, the North American Free Trade
Agreement became the first regional agreement to
regulate directly “performance requirements” In
1995 within the WTO the TRIMs Agreement entered
into force. However, given the specifics of the WTO,
as well as the particularities of the North American
organization, we could say that there is a conceptual
difference between the concepts of “trims” and “PRs”.

The difference in the “stringency” of regulation,
i.e. the number of prohibited investment measures,
is easily explained by the composition of the two
negotiating processes. In the course of the Uruguay
round, alongside the elaboration of the agreement’s
text, the initiative forces (USA, EU, Japan, Nordic
countries) faced another task - to overcome the re-
sistance of developing countries. In particular, Ma-
laysia strongly emphasized the importance of some
investment measures for the economies of develop-
ing countries*; India excluded any prohibition of lo-

Moscow Journal of International Law « 4 . 2018

' Ministerial Declaration on the Uruguay Round of 20 September 1986. Section D. Para 13. URL: https://docs.wto.org/
gattdocs/q/UR/TNCMIN86/MINDEC.PDF (accessed date: 09.09.2018).

2 See Uruguay Round - Group of Negotiations on Goods (GATT). Negotiating Group on Trade-Related Investment
Measures. Submission by the United dated June 1, 1987. URL: https://docs.wto.org/gattdocs/q/UR/GNGNG12/W4.PDF
(accessed date: 09.09.2018).

3 See North American Free Trade Agreement (NAFTA). URL: https://www.nafta-sec-alena.org/Home/Texts-of-the-
Agreement/North-American-Free-Trade-Agreement?mvid=2 (accessed date: 09.09.2018).

4 Uruguay Round - Group of Negotiations on Goods (GATT). Negotiating Group on Trade-Related Investment Measures.
Statement by Malaysia dated June 16, 1988. Para 7. URL: https://docs.wto.org/gattdocs/q/UR/GNGNG12/W13.PDF (accessed
date: 09.09.2018).
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cal content requirements, indicating the preponder-
ance of their role in economic development against
their negative effects on trade®. Therefore, the list of
measures agreed upon is for more evidence of the
reached compromise than a substantive description
of the agreement.

To identify the essential differences between
“trims” and “PRs” it is more important to analyze
their nature. The dissemblance of these concepts is
based on the following reasons. First, the materi-
als of the TRIMs working group were not limited
to proposed projects. A basic understanding of in-
vestment measures was also provided by the GATT
dispute resolution practice. Secondly, the rules on
“trims” were integrated into the system of WTO law,
and thus were subject to its principles and subordi-
nated to other provisions. Third, the development of
a new legal concept implies the definition of its char-
acter features, i.e. the criteria of its qualification. The
analysis of the provisions, years after their adoption,
is interesting not least because of an opportunity to
move away from distant textual interpretation and to
turn to the experience of their application. To exam-
ine them “in action”

I. The concept of “trade-related investment mea-
sures” was formed by the findings of the panels in
several cases. The first step was the decision in the
dispute on the Italian program of support for the
national automotive industry, Italian tractors case
(1958). Italy argued that the GATT agreement fo-
cused specifically on trade aspects, while the govern-
ment programme addressed the challenge of improv-
ing the state of domestic industry and was therefore
not directly related to trade measures. Then the ar-
bitrators underlined that the provisions of Art. III:4
of GATT, concern rules “affecting” domestic trade.
This formulation means that not only the laws and
requirements directly regulating trade are covered,
but also those affecting the conditions of the domes-
tic market®.

The scope of the concept of “trade-related invest-
ment measures” was significantly extended in 1984.
In the FIRA case, the panel found that the measures

could be imposed not only by legal acts. Following
the enactment of the new investment law (Foreign
Investment Review Act) in 1973, the Canadian gov-
ernment began to conclude investment contracts
with foreign entities. Under their terms, foreign in-
vestments were permitted in Canada’s territory only
when certain requirements were met. Even though
the law didn’t contain such requirements, the prac-
tice of treaties conclusion based on the execution this
act allowed to establish the fact of violation of Art.
I11:4 of GATT".

Conclusion in EEC - Parts and Components
(1990) discovered the concept of “non-mandato-
ry” investment measures. The panel explained that
the reference in the Art. III:4 of GATT to “all laws,
regulations and requirements affecting their inter-
nal sale..” signifies that investment measures could
include both legally binding requirements and vol-
untarily performed conditions®. From then on, the
criterion of “binding force” ceased to be a defining
element. Therefore, at the time of the TRIMs Agree-
ment’s drafting it was found in practice, that the “in-
vestment measure” is not confined to the range of
formal sources.

The panels’ reasoning is reflected in the defini-
tion of “trims™ “mandatory or enforceable under
domestic law or under administrative rulings, or
compliance with which is necessary to obtain an ad-
vantage...”. This bipartite representation of PRs is
likewise assumed in Art. 1106 of NAFTA. However,
the distinction is drawn here between certain types
of measures, that should be mandatory to be con-
sidered PRs (Art. 1106, Para. 1), and other types, for
witch it is enough to condition the receipt of an ad-
vantage (Art. 1106, Para. 3). Herewith, local content
requirements, local procurement requirements, trade
balancing requirements and exchange restrictions
can be either mandatory or permissive (Art. 1106,
Paras. 1(b-e), 3(a-d)). At the same time, the export
restrictions, technology transfer requirements and
required sales to specific region or world market
come under the prohibition of PRs only if they are
mandatory (Art. 1106, Para. 1(a, f, g)).

> Uruguay Round - Group of Negotiations on Goods (GATT). Negotiating Group on Trade-Related Investment Measures.
Submission by India dated September 11, 1989. Para. 36. URL: https://docs.wto.org/gattdocs/q/UR/GNGNG12/W18.PDF

(accessed date: 09.10.2018).

¢ Italian Discrimination against imported agricultural machinery. Report adopted on 23 October 1958 (L/833 - 75/60).
Para. 12. URL: https://www.wto.org/english/tratop_e/dispu_e/gatt_e/58agrmch.pdf (accessed date: 09.10.2018).

7 Canada - Administration of the Foreign Investment Review Act (“FIRA"). Report of the Panel adopted on 7 February 1984
(L/5504 - 30S/140). Para. 6.3. URL: http://www.sice.oas.org/dispute/gatt/82fira.asp (accessed date: 09.10.2018).

& EEC-Regulation onImports of Parts and Components. Report by the Panel adopted on 16 May 1990. (L/6657 —375/132).
Para 5.21. URL: https://www.wto.org/english/tratop_e/dispu_e/gatt_e/88scrdvr.pdf (accessed date: 09.10.2018).

® Agreement on Trade-related Investment Measures (TRIMs). lllustrative List. Para. 1. URL: https://www.wto.org/english/

docs_e/legal_e/18-trims.pdf (accessed date: 12.09.2018).
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Such an order may mislead the investor. For ex-
ample, in Pope & Talbot Inc. v. Canada (2000) the
question arose, whether it’s possible to consider one
measure as a whole “PR”. The investor believed that
an Export Control Regime, imposed by Canada, cre-
ated for him export restrictions conditional on the
receipt of benefits in the form of reduced customs
duties. However, the arbitrators rejected the claim
without having found a binding force of these export
requirements'’. This feature is expressed in the for-
mula “impose or enforce”. In this sense, it’s not im-
portant whether the measure is per se imperative or

the right to conclude a state contract'®. In Canada -
Renewable Energy (2012) the panel noted a broad
understanding of “advantage” for the purposes of
TRIMs when compared with the Agreement on sub-
sidies, where the notion “benefits” is strictly related
to the financial element". Nevertheless, the content
of the “advantage” is secondary in regard to the caus-
al link between performance of the requirement and
receipt of this advantage. In Canada - Autos (2000),
the arbitrators clearly emphasized, that competi-
tive equality would be violated if the measure grants
an advantage only to domestic goods and not to all

Moscow Journal of International Law « 4 . 2018

similar goods, regardless of whether such advantage
could be obtained by other means'®.

However not all essential features of PRs were
given in the agreements’ definitions. For instance,
the conclusion that investment measures can ap-
ply to both foreign and domestic investors was for-
mulated only in practice. Notwithstanding the fact
that the TRIMs Agreement is aimed at “facilitating
foreign investment across international frontiers™",
in Indonesia - Autos (1998), the arbitrators pointed
out, that the qualification of “trims” doesn’t depend
on the nationality of investors®. Within NAFTA, this
conclusion was drawn upon the interpretation of in-

not, it’s the matter of its actual impact on investment.
In ADF Group Inc. v. USA (2003) the “Buy American”
measures were recognized as mandatory, since they
“directly impact the daily activities, operations and
sales” of the company'’.

An available “advantage” is a more flexible fea-
ture, because its content easily varies depending
on the actual circumstances. Indeed, neither in the
NAFTA disputes nor in the WTO ones has the deter-
mination of “advantage” been a problem for qualifi-
cation of measures. As advantages were recognized:
export quotas’?, exemption from domestic tax®,
reduction of customs duties', price advantages®,

1 Pope & Talbot Inc. v. Government of Canada. Interim Award by Arbitral Tribunal dated June 26, 2000. Para. 75.
URL: https://www.italaw.com/sites/default/files/case-documents/ita0674.pdf (accessed date: 12.09.2018).

" ADF Group Inc. v. United States of America. Paras. 82, 172. URL: https://www.italaw.com/sites/default/files/case-
documents/ita0009.pdf (accessed date: 12.09.2018).

12 Pope & Talbot Inc. v. Government of Canada. Interim Award by Arbitral Tribunal dated June 26, 2000. Para. 73.
URL: https://www.italaw.com/sites/default/files/case-documents/ita0674.pdf (accessed date: 12.09.2018).

13 See Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States.
Para. 222. URL: https://www.italaw.com/sites/default/files/case-documents/ita0037_0.pdf (accessed date: 12.09.2018);
Cargill, Incorporated v. United Mexican States. Para. 317. URL: https://www.italaw.com/sites/default/files/case-documents/
ita0133_0.pdf (accessed date: 12.09.2018).

" Indonesia - Certain Measures Affecting the Automobile Industry. Report by the Panel adopted on 2 July 1998 (WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R). Para. 14.85. URL: https://www.wto.org/english/tratop_e/dispu_e/54r00.doc
(accessed date: 12.09.2018); European Communities — Regime for the Importation, Sale and Distribution of Banana. Report
by the Panel adopted on 22 May 1997 (WT/DS27/R/USA). Paras. 7.179, 7.180. URL: https://docs.wto.org/dol2fe/Pages/FE_
Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS27/R/USA&Language=English&Context=ScriptedSear
ches&languageUlChanged=true (accessed date: 12.09.2018).

> Canada - Measures relating to the Feed-in Tariff Program. Report by the Panel adopted on 19 December 2012 (WT/
DS412/R,WT/DS426/R). Paras.7.165,7.177. URL: https://www.wto.org/english/tratop_e/dispu_e/412_426r_e.pdf (accessed
date: 12.09.2018).

' India — Certain Measures relating to Solar Cells and Solar Modules. Report by the Panel adopted on 24 February 2016
(WT/DS456/R). Para. 7.68. URL: https://www.wto.org/english/tratop_e/dispu_e/456r_e.pdf (accessed date: 12.09.2018).

7 Canada - Certain Measures affecting the Renewable Energy Generation Sector. Report by the Appellate Body
adopted on 6 May 2013 (WT/DS412/AB/R, WT/DS426/AB/R). Para. 5.208. URL: https://www.wto.org/english/tratop_e/
dispu_e/412_426abr_e.pdf (accessed date: 12.09.2018).

'8 Canada - Certain Measures Affecting the Automotive Industry. Report by the Panel adopted on 11 February 2009
(WT/DS139/R, WT/DS142/R). Para. 10.87. URL: https://www.wto.org/english/tratop_e/dispu_e/6100d.pdf (accessed date:
12.09.2018).

' Agreement on Trade-related Investment Measures (TRIMs). Preamble. Para. 2 URL: https://www.wto.org/english/docs_e/
legal_e/18-trims.pdf (accessed date: 12.09.2018).

% Indonesia — Certain Measures Affecting the Automobile Industry. Report by the Panel adopted on 2 July 1998 (WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R). Para. 14.73. URL: https://www.wto.org/english/tratop_e/dispu_e/54r00.doc
(accessed date: 12.09.2018).
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troductory Art. 1101 in the Chapter on investments,
according to which “all investments in the territory
of the Party” fall within the scope of the regulated
PRs?.

I1. For consonant placement of investment issues
in a coherent system of trade rules the GATT par-
ticipants had to advance a clear legal justification for
it. Besides the objective to avoid the distorting effect
of investment measures on trade, it was necessary
to specify explicitly those GATT provisions, which
might contradict such measures. For this purpose,
the Working Group scrutinized 18 articles [Croome
1996:140]. But, finally, it was decided on the provi-
sions of articles III and XI of GATT.

However, the referential nature of the TRIMs
rules didn’t help to engrain a new concept into WTO
law. Western scholars, who previously put their hopes
on the adoption of the TRIMs, eventually treated the
agreement contemptuously, considering it “redun-
dant’, i.e. excessive toward the GATT’s provisions
[Brewer, Young. 1998:457-470]. The decision in EC-
Bananas I11 (1997) did its part. It was stated that “the
TRIMs Agreement does not add to or subtract from
those GATT obligations™. This raised the question
of the order in examining concerned measures for
their compliance with the GATT and the TRIMs
Agreements. Is there any need to involve the provi-
sions of TRIMs in the decision-making process?

In Indonesia - Autos (1998), the panel had to
clarify that the TRIMs contains a reference to the
provisions of GATT and not to Art. III, as such, and
thus, if article III of GATT is not applicable for rea-
sons not related to the disciplines of Art. III itself,
its provisions remain applicable for the purposes of
the TRIMs agreement®. Consequently, the TRIMs
Agreement should be treated first, since its provi-
sions are more specific as far as claims concern in-

vestment issues*’. Nonetheless, the panel rejected the
finding of a violation of the TRIMs on the pretext
of the principle of “judicial economy”. This position
of the WTO Dispute Settlement Body (hereinafter -
DSB) is maintained in all subsequent disputes con-
cerning investment measures®. It was presumed that
measures falling under the definition of “trims” and
incompatible with Art. III:4 or XI:1 of GATT are au-
tomatically considered to be in violation of Art. 2.1
of TRIMs.

WTO adjudicators stepped back from the for-
mal-logical approach only in 2012. In the decision
in Canada - Renewable Energy (2012) they reiterated
the independence of the TRIMs provisions and con-
cluded on the need for their separate consideration®.
The establishment of the violation of the national
treatment principle was based on the assessment of
contested measures in respect of Para. 1(a) of the Il-
lustrative list to the TRIMs. The Appellate body con-
firmed the rationality of this decision and remarked,
that “it is not obvious what a stand-alone finding of
violation of Article III:4 of GATT would add to a
finding of violation of Article III:4 that is consequen-
tial to an assessment under the Illustrative List of the
TRIMs Agreement”. The panel’s achievement was
substantially complemented by the Appellate body's
note on the content of the Illustrative list. It was indi-
cated, that the list enumerates only exemplary mea-
sures that are contrary to the GATT principles, and
a broad interpretation of its provisions is therefore
needed. Therefore, the WTO DSB managed to cope
with the problem of formal assessment of the TRIMs
Agreement.

NAFTA investors also encountered the problem
of formalism. In contrast to the Illustrative list to the
TRIMs, Art. 1106 of NAFTA provides a closed list of
PRs. Furthermore, Para. 5 of the Article explicitly pro-

21 See ADM and Tate & Lyle v. Mexico. Para. 221. URL: https://www.italaw.com/sites/default/files/case-documents/
ita0037_0.pdf (accessed date: 12.09.2018).

22 European Communities — Regime for the Importation, Sale and Distribution of Banana. Report by the Panel adopted
on 22 May 1997 (WT/DS27/R/USA). Paras. 7.185. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.
aspx?DataSource=Cat&query=@Symbol=WT/DS27/R/USA&Language=English&Context=ScriptedSearches&languageUIC
hanged=true (accessed date: 12.09.2018).

2 |ndonesia - Certain Measures Affecting the Automobile Industry. Report by the Panel adopted on 2 July 1998 (WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R). Para. 6.32. URL: https://www.wto.org/english/tratop_e/dispu_e/54r00.doc
(accessed date: 12.09.2018).

2 |bid. Para. 14.63.

% See: Turkey — Measures affecting the Importation of Rice. Report by the Panel adopted on 21 September 2007 (WT/
DS334/R). Para. 7.259. URL: http://www.worldtradelaw.net/reports/wtopanels/turkey-rice(panel).pdf.download (accessed
date: 12.09.2018); China — Measures affecting Imports of Automobile Parts. Report by the Panel adopted on 18 July 2008
(WT/DS339/R; WT/DS340/R; WT/DS342/R). Para. 7.759. URL: http://www.worldtradelaw.net/reports/wtopanels/china-
autoparts(panel).pdf.download (accessed date: 12.09.2018).

% Canada - Certain Measures affecting the Renewable Energy Generation Sector. Report by the Appellate Body
adopted on 6 May 2013 (WT/DS412/AB/R, WT/DS426/AB/R). Para. 7.154. URL: https://www.wto.org/english/tratop_e/
dispu_e/412_426abr_e.pdf (accessed date: 12.09.2018).

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018

50



Andrey A. Danelyan, Olga S. Magomedova

INTERNATIONAL ECONOMIC LAW

hibits an extensive interpretation of these provisions.
Due to formal inconformity with the definitions of
the article, investors” claims against Canada were re-
jected; this is the cases of Pope & Talbot Inc. in 2000,
Merrill & Ring Forestry L.P. in 2010. In the first dis-
pute on PRs, adopted for consideration on the merits,
the panel conceived a theory of an unintentional im-
pact of measures, the so-called “incidental effects™ .
It was assumed that the measures, of a mandatory or
conditional nature which could not be established in
accordance with Para. 1 or Para. 3 of Art. 1106, influ-
enced investments incidentally®®. The negative effects
of the measures for investors were considered to be
“ancillary restraints™. In view of this they could not
indicate themselves a violation by the state of its obli-
gations under the NAFTA Agreement.

In the separate opinion to the award in
S.D. Mpyers, Inc. v. Canada (2000), Dr. Bryan
Schwartz pointed out the necessity to examine the
substance of measures at issue. The verbal expres-
sion shouldn't disguise the meaning of the concept:
local content requirements aren’t limited to question
of “how” the investment operations should be car-
ried out, in the same way as requirements related to
purchases from local suppliers aren’t limited to the
problem of engagement of third parties into produc-
tion®. This pernicious tendency could be overcome
only through appealing to more general qualification
criteria of investment measures.

III. The distinguishing of character features serves
to set the concept apart from other related phenom-
ena. To be qualified as a “trims’, the measure must
be “investment” and “trade-related”. The criterion of
“trade relationship” plays rather an inclusive role, that
is to say, it ensures the inclusion of investment rules
into the system of trade rules. In Indonesia - Autos
(1998) the arbitrators formulated the presumption of

influence of local content requirements on the trade:
“they would necessarily be ‘trade-related’ because
such requirements, by definition, always favour the
use of domestic products over imported products,
and therefore affect trade™'. This conclusion was just
cited in other decisions, but some clarification was
needed in Brazil - Taxation (2017).

Brazil argued that its national programme could
not be trade-related, because it was aimed at promot-
ing research and development in production. How-
ever, the panel even so found the “trade-related” fea-
tures. It acknowledged, that the inclusion of inputs
used in the production of incentivized products into
imported ones affects the sale and purchase of the lat-
ter, thereby has an impact on trade®. This argument
seems unconvincing. On the one hand, a broad inter-
pretation must have a reasonable limit. On the other
hand, the panel simply followed the old maxim: “the
way in which a measure is defined by a government
itself, does not affect the qualification of the ‘trims™*.

This conclusion was drawn in 1999 in response
to Indonesia's arguments that its automobile pro-
grammes could not be considered “investment”: first,
they were adopted by ministries not as “investment’,
and second, they were effectuated by agencies, office
scope of which does not cover investment issues. The
purpose of the programmes became though decisive.
The panel found that the measures were aimed at
increasing the production of finished vehicles, their
parts and components in Indonesia, and that the
achievement of this objective inevitably would have
affected investment in the concerned sector®. As a
result, the “objective of introduction” has become the
main indication of whether the measure is “invest-
ment”. Determining the “investment” character of
the Indian National programme in the field of solar
energy, the panel directly quoted the formulation of

2 S.D. Myers, Inc. v. Government of Canada, Partial Award (I) dated November 13, 2000. Para. 270.

2 Merrill & Ring Forestry L.P.v.The Government of Canada. Para. 110. URL: https://www.italaw.com/sites/default/files/case-
documents/ita0504.pdf (accessed date: 12.09.2018).

2 Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada. Decision on Liability and on Principles of Quantum
dated May 22, 2012. Para. 242. URL: https://www.italaw.com/sites/default/files/case-documents/italaw1145.pdf (accessed
date: 12.09.2018).

30 Separate Opinion by Dr. Bryan Schwartz, concurring except with respect to performance requirements, in the partial
award of the tribunal S.D. Myers, Inc. v. Government of Canada dated November 12, 2000. Paras. 188-197. URL: https://
www.italaw.com/sites/default/files/case-documents/ita0748.pdf (accessed date: 12.09.2018).

31 Indonesia — Certain Measures Affecting the Automobile Industry. Report by the Panel adopted on 2 July 1998 (WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R). Para. 14.82. URL: https://www.wto.org/english/tratop_e/dispu_e/54r00.doc
(accessed date: 12.09.2018).

32 Brazil — Certain Measures concerning Taxation and Charges. Report by the Panel adopted on 30 August 2017 (WT/
DS472/R, WT/DS497/R). Para. 7.360. URL: https://www.wto.org/english/tratop_e/dispu_e/472_497r_e.pdf (accessed date:
12.09.2018).

3 Indonesia — Certain Measures Affecting the Automobile Industry. Report by the Panel adopted on 2 July 1998 (WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R). Para. 14.81. URL: https://www.wto.org/english/tratop_e/dispu_e/54r00.doc
(accessed date: 12.09.2018).

3 |bid. Para. 14.80.
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this approach, which has already become canonical
in the practice of the WTO DSB*.

The decision in Canada-Renewable Energy (2012)
supplemented the “objective” criterion with the “key
factor™. The concept of “key factor” is not identical
to the meaning of “causal link”, which is a necessary
element in the determination of injury within the
meaning of the Agreement on subsidies and coun-
tervailing measures an the Agreement on imple-
mentation of Art. VI of GATT (on anti-dumping
measures). To establish a “trim” it is insufficient to
find a potential relationship between the behavior
of investors and the impact of the measure, the state
initiative should be an overriding reason for the in-
vestor's choice of a particular strategy. The factor of
“impact” of the measure on investments comes to the
forefront.

From this perspective, it would be interesting to
compare the criteria of “investment measure” within
the meaning of Art. 2.1 of TRIMs and of “in con-
nection with an investment” within the meaning of
Para.1of Art. 1106 of NAFTA. To determine “whether
the measure wasintroduced in connection with thein-
vestment” within the meaning of Art. 1106 of NAFTA
it was a contrario initially accepted to focus on the
nature of the measure’s impact on the investment. At
this point we return to the very doctrine of “inciden-
tal effects”, on the reverse side of which there is a “di-
rect impact” with the performance requirements on
the investment realization. In ADM v. Mexico (2007)
the fact of impact of a new tax on the investment was
not only confirmed, but was qualified as a “detrimen-
tal effect on the profitability of the investment™.

It wasn't till Cargill v. Mexico (2009), that the ar-
bitrators addressed the idea of “objective”. Further-
more, this criterion was proposed not in addition
to the feature of “influence”, but as a determining
comprehensive factor. It was stated in the award: “the
Tribunal sees no necessity to define in the abstract
the degree of association or relationship... Here, the
performance requirement in question was integrally
related to the investment of the investor. <...> Ab-
sent the objective of targeting the supply of HFCS

in Mexico in order to bring pressure on the United
States, there would have been no IEPS Tax”.

The formulation in the award in Mobil Invest-
ments v. Canada (2012) demonstrates an appropri-
ate combination of a traditional approach and a new
one: “It is plain, in the view of the Tribunal, that such
spending on R&D (research and development) and
E&T (education and traineeship) in the Province is
a central feature of the 2004 Guidelines, and not an
ancillary objective or consequence™.

The present analysis suggests the integrity of the
concept of investment requirements. Certainly the
way of the legal norm’s development largely depends
on the legal technique of its formulation. But the evi-
dence from practice shows, the task of resolving sub-
stantially similar subjects can direct legal reasoning in
one direction. Approaches of the TRIMs and NAFTA
Agreements’ editors inevitably differ. Foremost dif-
ferent goals are pursued: for the TRIMs - protection
of trade against distortive effects of investment mea-
sure, for NAFTA - increasing investment opportuni-
ties (Art. 102.1(C)). Historical background is of great
value: the TRIMs provisions reflect the GATT panels’
experience, whereas the criterion “in connection with
an investment” in Para. 1 of Art. 1006 of NAFTA rep-
resents the standard formula in investment treaties of
the North American States.

Nevertheless, to address similar issues of interpre-
tation, common qualification criteria of prohibited
measures have been developed independently from
each other in the practice of the investment disputes
settlement. However, for the TRIMs the criterion of
“objective” serves as an auxiliary element, in the case
of the NAFTA the turn to the concept of “objective”
is an opportunity to avoid excessive formalism in the
qualification of the contested PRs. In the case of the
criterion of “causality” (“impact” for NAFTA, “key
factor” for the TRIMs) the situation is reversed. It is
revealing that the concepts of “trims” and PRs can
virtually develop in parallel to each other. Justifica-
tion of this statement can be expected in new dis-
putes on investment measures.

% India - Certain Measures relating to Solar Cells and Solar Modules. Report by the Panel adopted on 24 February 2016
(WT/DS456/R). Para. 7.60. URL: https://www.wto.org/english/tratop_e/dispu_e/456r_e.pdf (accessed date: 12.09.2018).

% Canada - Certain Measures affecting the Renewable Energy Generation Sector. Report by the Appellate Body adopted
on 6 May 2013 (WT/DS412/AB/R, WT/DS426/AB/R). Para. 7.110.

37 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States. Para. 227. URL:
https://www.italaw.com/sites/default/files/case-documents/ita0037_0.pdf (accessed date: 12.09.2018).

% Cargill, Inc. v. United Mexican States. Para. 317. URL: https://www.italaw.com/sites/default/files/case-documents/

ita0133_0.pdf (accessed date: 12.09.2018).

3 Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada. Decision on Liability and on Principles of Quantum
dated May 22, 2012. Para. 242. URL: https://www.italaw.com/sites/default/files/case-documents/italaw1145.pdf (accessed

date: 12.09.2018).
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NEW APPROACHES TO THE BALANCE

BETWEEN INVESTOR

PROTECTION

AND THE RIGHT TO REGULATE WITHIN
MEGA-REGIONAL AGREEMENTS

INTRODUCTION. In 2015 UNCTAD elaborated
a roadmap for international investment agreements
reform, aimed at bringing the terms of such agree-
ments in line with modern sustainable development
imperatives. For a long time the question of the bal-
ance between investor protection in the territory of
the host state and the right of this state to regulate
within international investment and trade agree-
ments has caused controversy among international
law scholars. In particular, very often international
agreements endow foreign investors with greater
rights thereby limiting sovereign rights of the host
state. The present article provides a comparative
analysis of the investment protection and promotion
provisions under the Comprehensive Economic and
Trade Agreement (CETA) and the Comprehensive
and Progressive Agreement for Trans-Pacific Part-
nership (CPTPP or TPP-11). Also, for the first time
among Russian scholars, the authors give an analy-
sis of the changes that occurred during the signature
of the CPTPP Agreement on March 8, 2018 after the
US withdrawal at the beginning of 2017.

MATERIALS AND METHODS. The research in
the article is based on the provisions of the CPTPP
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and CETA that regulate foreign investments as well
as the works of Russian and foreign international
investment law scholars. It is necessary to mention
the significant role of the World Investment Reports,
published by UNCTAD in 2016 and 2017, in mak-
ing a comparison of provisions dedicated to invest-
ment protection and the right to regulate, contained
in different international investment agreements
and bilateral investment treaties.

RESEARCH RESULTS. In-depth analysis of
CPTPP and CETA provisions that regulate foreign
investments showed that these agreements contain
unique and innovative provisions that could rarely
be found in contemporary international investment
agreements. These provisions not only clarify the for-
eign investor rights when carrying out activities on
the territory of the host state, giving more detailed
description of the states obligations and the guaran-
tees provided, but also specify rules for the investor-
state disputes settlement.

DISCUSSION AND CONCLUSIONS. Both mega-
regional agreements, analyzed in the present article,
contain extensive chapters devoted to achievement of
maximum transparency in dispute settlement, while
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CETA introduces its own Investment Court System
which includes a permanent appellate body. At the
same time, the CPTPP Agreement for the first time,
compared with already existent investment agree-
ments, carves out a specific product - tobacco - from
protection when settling investor-state disputes. Al-
though neither CETA, nor CPTPP have yet been
ratified by the parties, it is important to consider
how these provisions on investment regulation would
shape future international investment agreements
and bilateral investment treaties.

KEYWORDS: investments, Comprehensive Eco-

DOI: 10.24833 / 0869-0049-2018-4-54-63

OAmntpuin KonctantuHosuu JIABUH

nomic and Trade Agreement (CETA), Comprehen-
sive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP), investment protection, right
to regulate, reform of the investor-state dispute set-
tlement, Investment Court System

FOR CITATION: Labin D.K., Muratova R.R. New
Approaches to the Balance between Investor Pro-
tection and the Right to Regulate within Mega-re-
gional Agreements. - Moscow Journal of Interna-
tional Law. 2018. No. 4. P. 54-63.

DOI: 10.24833/0869-0049-2018-4-54-63

MoCKOBCKMI rOCyJapCTBEHHbIV UHCTUTYT MeXAYHapOAHbIX oTHoweHun (YHuBepcutet) MU Poccnn
MpocnekT BepHaackoro, a. 76, MockBa, 119454, Poccninckas Oepepaums

d.labin@inno.mgimo.ru
ORCID: 0000-0002-1493-4221

Penata PaBunesHa MYPATOBA

MoCKOBCKMI rOCyapCTBEHHbIV UHCTUTYT MeXAYHapOAHbIX oTHoweHun (YHusepcutet) MU Poccnn
MpocnekT BepHaackoro, a. 76, MockBa, 119454, Poccninckas Oepepaums

renata.muratova@hotmail.com
ORCID: 0000-0001-9441-3823

HOBbIE NMOAxXoAbl B COOTHOLUEHUA
MPABA HA 3ALLUNTY UHBECTULUUIN U
NMPABA HA PEIyJINMPOBAHUE B PAMKAX
MEFAPErTMOHAJIbHbIX COINALUEHUWN

BBEIOEHWE. Euje 6 2015 2. OHKTA]] npeonoxcu-
71a 00POICHYIO Kapmy pedopmvl MenOyHaAPOOHbLX
UHBECTNULUOHHBIX COTIAUIEH UL, HAUETEHHYI0 Ha
npusederue pexcuma maxux 002080p06 8 COOMaen-
cmeue ¢ Ce200HAUHUMU UMNePAMUBAMU YCmotiu-
8020 pazeumusi. Ha npomsicenuu OnumenvHo2o
8peMEHU UMEHHO 60MPOC O COOMHOUWEHUU NPAs
UHOCIMPAHHO20 UHBECOPA HA MEPPUMOPUL NPU-
HUMAIOW4e20 20CY0APCcMea U npasa IMotl cmparol
HA pezynuposanue 8 pamkax MexoyHapoOHbIX UH-

Moscow Journal of International Law « 4 . 2018

BECTNUUUOHHDIX U MOP20BbIX CONAUEHUTI BbI3bIBAL
nozemMuxky — cpedu  10PUCHO8-MeH0YHAPOOHUKOB.
B uacmnocmu, nepedko mexicoyHapooHvie 002080pbl
HAOeNANU UHOCMPAHHO20 UHBECOPA GOMbUUMU
npasamu, 02paHuU4UEass Mmem CAMbIM CyBepeHHble
npasa npuxumaiouiezo 2ocyoapcmea. B nacmos-
wieli cmamoe npueedeH CPABHUMENbHDIL AHANU3
NOJIONEHUTl N0 3aujume U NOOUWIPEHUIO UHBECTNU-
YUl 8 PAMKAx 08YX CO2IAUEHUTI HOB020 NOKOTIEHUS:
Coenawenuss o eceobvemmouieti 30He C60000HOI
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mopzosnu mexoy Kanaooii u Esponeiickum coro3om
(CETA) u Bceobwemniouiezo u npoepeccusrozo co-
enawenus onsg Tpancmuxookeanckozo napmmep-
cmea (BIITTII unu TTII-11). Bnepsvie 6 omeue-
CMBeHHOLl 00KmMpUHe PACCMOMPeHbl USMEHEeHUS,
npoucuieduite npy NOONUCAHUU CMPAHAMU-NAP-
muepamu Coznawenus o TTII-11 8 mapma 2018 e.
6e3 yuacmus CIIIA.

MATEPUAIIBI I METOIDbI. Hacmosiuiee uccrne-
0osaHue 0CHOBAHO HA AHATIU3E OTNOETbHBIX NOTI0MNHe-
Hutl enae Coenawenus o TTII-11 u CETA, pezynu-
pyrouux uHocmpautovie uneecmuyuu. Kpome mozo,
8 cmamove ObiIU paccmMompervl mpyovl omeve-
CMeeHHbIX U 3apybexHbIX uccedosamerneti 6 06n1a-
CMu MeH0yHAPOOH020 UHBECHUUUOHHO20 NPABA.
BasicHyto ponv npu cpasHeHuU NON0HEHUTE NO 3aUsU-
e uHeeCcmuyUll U npasa Ha pezynuposaHue colepa-
JIU 00KIA0bL 0 MUPOBYIX UHBECUUUSX, 1002006~
nerHvle OHKTA]] 6 2016-2017 ze.
PE3VJIBTATBI MUCCIIEOJOBAHMS. Yenybnen-
ol ananus enas Coenawenus o TTII-11 u CETA,
NOCBAUEHHBIX PeyTUPOBAHUI) UHBECULULL, NO-
36071U71 ONpedenumy, 4mo 0arHHvle 002080pbl cOOep-
Ham e cebe HOBble NOOX00bL K Pe2yNIUPOBAHUI0 UH-
secmuyuil, Komopvle  NpaKmudecKu — He
scmpeuaromcss 6 O0elicmeyouux 08yCcHopoOHHUX
UHBECUUUOHHBLX CO2NIAUEHUAX. DMO Kacaemcs He
TMONILKO yMOUHEHUS NPa6 UHOCMPAHHO20 UHBECO-
pa npu ocyusecmeneHu 0essmevHOCMU HA meppu-
MopuY NPUHUMArOUleti CMpabl, HO U YLy 4eHHOU
MOOenu Cy6epeHH020 npasa 20cyoapcmea Ha peey-
nuposarue. Kpome mozo, 6vuiu paccmompenvt Oe-
ManvHo  oopmeHHble  00A3aMmMenvcmea  20cy-
dapcme u npedocmassnigemvle UMU 2apAHMUU, A
makxe NOPAOOK ypeeyIupo8aHusi cnopos mexnoy
UHBeCOPOM U 20CY0aAPCIIBOM.

OBCYJXIEHUE W BbBIBOIbI. Paccmampu-

he balance between the right to protect pri-

vate foreign investments and the right of host

countries to regulate foreign investments
within their own jurisdiction is the key issue when
searching for a proper international legal mechanism
to overview cross-border flows of capital in terms of
globalization of the world economy either in the trea-
ty practice of states or in academic discussions in this
area. The criticism that has developed here concerns
essentially only those provisions of international in-
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saemvle 6 Camve mezapecuoHAIbHbLe CONIAUEHUST
codepiam  00CMAMo4HO  00vEMHYIO — HACMD,
NOCBAUEHHYI0 0OCIUNEHUIO MAKCUMATILHOU Npo-
3pAuHOCMU NPU ype2yIuposanuu cnopos, npuiem
CETA udem Oanvuie 1 8600Utm coOCMeeHHYI0 Cu-
cmemy UHBECHUUUOHHBIX Y008, 8 PAMKAX KOMO-
poii  Oelicmeyem NOCMOSAHHYILL aNeNIAUUOHHDBL
mpubynan. B mo e epems Coenawenue o TTII-11
enepevie cpeou yxe CyuLecreyousux UHeecmuyu-
OHHbIX 002080P06 UCKTIHOUAET 002060PHYI0 3AU4U-
My UHBECIOPO6 He MONbKO 6 UYECHBUNENbHbIX
cekmopax cepot yciye, HO U 6 NPOU3B00CHIBEHHOM
ceKkmope HAUUOHANLHOL IKOHOMUKU — MabauHoi
ompacnu. Xoms HU 00HO U3 PACCMAMPUBAEMBIX 6
Hacmosueli crmamove coeflauieHuUti noKa eule He pa-
MUGUUUPOBAHO CIMOPOHAMU, BAHHO ONpPedenumo,
KAKUM 00pa30M NOJIOKEeHUS N0 Pe2yTUPOBaAHUI0 UH-
8eCuLuil Mo2ym No8nusms Ha Oy0yusuil 061Uk
MeHOYHAPOOHBIX UHBECHIUUUOHHBIX CONIAUEHUL] U
08YCMOPOHHUX UHBECTNUUUOHHBIX 002080PO6.
KJIIIOUEBBIE CIIOBA: unsecmuyuu, Bceobwvem-
Jouee IKOHOMUUECKOe U 1opeosoe coziauieHue
(CETA), Bceobwemmiowsee u npozpeccusHoe coena-
weHue 0ns Tpancmuxookeanckozo napmHepcmea
(BIITTIT unu TIIII-11), 3auwuma uHeecmuyuil,
npaso Ha pezynuposauue, pedopma MmexaHusma
MeHOYHAPOOHO20 YPe2yNIUPOBAHUS COPO8 MeHOY
UHBECIOPOM U 20CYOAPCNBOM, CUCIEMA UHBeCU-
UYUOHHDBIX CY008

I TUTUPOBAHMUA: Jlabun [.K., Mypato-
Ba PP. 2018. HoBble mogxompl B COOTHOIIEHUU
IIpaBa Ha 3aLIUTY MHBECTUIUI U ITpaBa Ha peryu-
poBaHIe B paMKaX MeraperMoHaJbHBIX COIJIAIlle-
HUIL. — MOCKOBCKUTI HyPHAT MeHOYHAPOOHO20 Npa-
8a. Ne 4, C. 54-63.

DOI: 10.24833/0869-0049-2018-4-54-63

vestment treaties that limit the freedom of the con-
tracting states to choose sovereign measures to regu-
late the economic activities of foreigners within their
own territory. Their opponents, on the contrary, note
that international conventional norms protect only
covered investors [Gaukrodger 2017:40].

According to the 2017 UNCTAD World Invest-
ment Report, in 2016 there have been concluded
37 new international investment agreements: 30 bi-
lateral investment treaties (BITs) and 7 agreements
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containing provisions on investment regulation'.
Among them there have been signed 2 mega-region-
al agreements - the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the
European Union and the Trans-Pacific Partnership
Agreement (TPP) [Lebedeva 2017:54-69].

However, on January 22, 2017 newly elected US
President D. Trump signed an executive order on
the US withdrawal from the TPP Agreement, which
called into question the future of the partnership
[Molchakov, Yakunin 2018:56-57]. It is necessary to
note that the TPP Agreement does not provide for
the termination of the agreement following the with-
drawal of the party. But the access to the market of the
largest importer of goods and services, which is the
USA, has been one of the main objectives of coopera-
tion for the partner states. At the same time, accord-
ing to some researches, the TPP Agreement was part
of the US “divide and conquer” global strategy, which
included the need for the US to participate in nego-
tiations that could weaken some trading partners in
order to “secure the outcomes it prefers” [Benvenisti
2015:23]. In particular, this could become possible at
the regional level, rather than within global trade in-
stitutions such as the WTO [Alvarez 2016:49].

Yet, despite the withdrawal of one of the main
parties, on March 8, 2018 in Santiago, Chile the re-
maining 11 countries signed a new agreement that
became a milestone in the development of their re-
lations within the TPP - The Comprehensive and
Progressive Agreement for the Trans-Pacific Partner-
ship, CPTPP or TPP-112 It should be mentioned that
the text of the new agreement incorporates almost
completely the text of the old TPP Agreement (it is
included in the CPTPP Agreement by reference),
aside from 22 suspended provisions that mostly
concern intellectual property rights, cross border
trade in services and investments. According to
some experts, it was these provisions that were pro-
moted by the USA at the stage of negotiation of the
initial text of the TPP Agreement [Flynn et al. 2013:
105-202].

Another mega-regional agreement - CETA - was
signed by the contracting parties on October 30,
2016°. It will replace eight already existing bilateral
investment treaties between Canada and each in-
dividual EU member state. CETA became the first
agreement in the treaty history of the EU that con-
tains provisions both for the investment protection
and a dispute settlement mechanism to enforce this
protection [Puccio, Harte 2017:34]. It should be
mentioned that Canada also is a partner state to the
CPTPP.

Despite the fact that both CPTPP and CETA
have yet to be ratified by the partner states (in the
case of CETA - each EU state separately) before
they enter into force, the Art. 30.7(3) of CETA
provides for the possibility of provisional applica-
tion prior to ratification by all EU member states.
This became possible after CETA was ratified by
the European Parliament on February 15, 2017 on
the one side, and Canada on May 16, 2017 on the
other. Following the joint statement during the G20
summit (July 2017) both parties to the Agreement
decided to apply CETA provisionally starting from
September 21, 2017*. In its decision as of October 27,
2016, the Council of the European Union clearly de-
fined the CETA stipulations that could be provision-
ally applied®. It is important to take into consideration
that the provisional application of CETA refers only
to those provisions that are within the competence of
the European Parliament, for example, by now, cus-
toms duties were eliminated for 98% of goods con-
stituting mutual trade between the EU and Canada
which means it will allow the EU to save 590 million
euros per year [Chuvakhina 2018:51-58]. In turn,
the provisions relating to the investment sphere of
cooperation, for example the Investment Court Sys-
tem (ICS), that will be discussed later, will be applied
only after the final ratification of the Agreement by
each EU member state is made. To date the parlia-
ments of some EU states including Denmark, Latvia,
Spain, Croatia and Portugal have already ratified
the CETA.
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' World Investment Report 2017: Investment and the Digital Economy. P. 111. URL: http://unctad.org/en/Publications
Library/wir2017_en.pdf (accessed date: 17.08.2018).

2 Government of Canada: Official text of CPTPP. URL: http://international.gc.ca/trade-commerce/trade-agreements-
accords-commerciaux/agr-acc/cptpp-ptpgp/text-texte/index.aspx?lang=eng (accessed date: 17.03.2018).

3 European Commission: CETA chapter by chapter. URL: http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-
chapter/ (accessed date: 15.08.2018).

4 Statement by Mr Jean-Claude Juncker, President of the European Commission and Mr Justin Trudeau, Prime Minister of
Canada”EU and Canada agree to set a date for the provisional application of the Comprehensive Economic and Trade”. URL:
http://europa.eu/rapid/press-release_STATEMENT-17-1959_en.htm (accessed date: 23.08.2018).

5 Council Decision on the provisional application of the Comprehensive Economic and Trade Agreement (CETA) between
Canada, of the one part, and the European Union and its Member States, of the other part. URL: http://data.consilium.
europa.eu/doc/document/ST-10974-2016-INIT/en/pdf (accessed date: 23.08.2018).

57



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

[.K. abuvH, PP. MypaToBa

Provisions ensuring an appropriate balance be-
tween the rights of foreign investors and host coun-
tries are grouped into separate sections of each of the
international legal documents (CETA and CPTPP
in Chapters 8 and 9, respectively). In general, both
agreements provide for a standard set of obligations
for Member States to protect the rights of the foreign
investor and his investments, including the most-fa-
vored-nation treatment, national treatment, protec-
tion against unlawful expropriation, and minimum
standard of treatment.

As it was previously mentioned, when the text of
the CPTPP was agreed upon by the partner states,
some of the provisions of the investment chapter were
suspended. However, it does not significantly change
the basis for regulating investment relations between
partner states. In particular, the partner states have
suspended the term “investment agreement”, often
used when concluding investment agreements in
primary industries (oil, mining, etc.) and the “invest-
ment authorization” from Art. 9°.

It is important to keep in mind that the suspen-
tion of an “investment agreement” out of the protec-
tion of the investor-state dispute setlement mecha-
nism does not mean that any foreign investor is
deprived of protection under Chapter 9. Article 9.1
contains a rather broad definition of the “invest-
ment” clarifying all types of investments that can be
subject to arbitration. Thus, if a foreign investor has
an agreement with the host state, and the subject of
this agreement is an “investment” in accordance with
Art. 9.1, then the foreign investor has the right to ini-
tiate the “investment dispute” (Art. 9.19) based on
the violation by the host state of the foreign investor
protection principles set out in Section A of the in-
vestment chapter of the CPTPP (minimum standard,
principle of non-discrimination, expropriation, etc.).

The suspension of the term “investment authori-
zation” should also be read in conjunction with the
rest of the Chapter 9, namely the definition of “in-
vestment”, which protects “licenses, authorisations,
permits and similar rights conferred pursuant to the
Party's law”. Accordingly, in order to challenge the
actions of the host state, the investor in each case
must prove that his license, authorisation or permit
falls under the definition of “investment” in order to
initiate further an “investment dispute”.

Difficulties concerning the balance between the
rights of a foreign investor and host state are un-
doubtedly related to differences in final goals: more
often the interests of the former are aimed at obtain-
ing maximum economic profit, while the interests of
the latter also include the need to protect public in-
terests, the environment, etc. Accordingly, this leads
to different “expectations” of the parties to the invest-
ment agreement. In particular, it is about the concept
of investor's “legitimate expectations’, originating
from the standard of fair and equitable treatment
provided by a host state [Rachkov 2014:196-220].
This concept allows foreign investors to file a claim
with the state in international investment arbitration
in cases where the state did not meet the investor’s
legitimate expectations. The contracting parties to
CETA agreed on important provisions that ensure
their right to regulate in order to achieve goals re-
lated to the protection of public health, safety, the
environment, public morals, social and consumer
rights, as well as the protection and promotion of
cultural diversity (Art. 8.9.1). In this regard, in addi-
tion to Art. 8.9.1, Art. 8.9.2 of the CETA clarifies that
any action, as well as the omission of the host state
(including changing its national legislation) that did
not meet the expectations of the foreign investor, will
not constitute a violation by the host state of a fair
and equitable standard, even if it has led to damage
to the investment.

In turn, the provisions of Chapter 9 of the CPTPP
Agreement provide greater certainity within the
definitions of “non-discrimination” and “minimum
standard of treatment”. For example, the right of a
contracting state to take certain measures aimed at
protecting public welfare is allowed as an exemp-
tion, even if they are inconsistent with an inves-
tor’s expectations. Now there is no breach of the
obligations.

Along with the increase in the number of con-
cluded investment agreements, the number of
investor-state disputes under these agreements is
growing. According to the above-mentioned annual
investment report of UNCTAD, in 2016, there were
62 new disputes initiated, which increased the num-
ber of already known cases to 767"

Representing models of the “new era” investment
agreements, both projects offer to the interested for-

¢ TPP11: Unpacking the suspended provisions. — Asian Trade Center — Policy Brief. 2017. No. 17-11. URL: https://static1.
squarespace.com/static/5393d501e4b0643446abd228/t/5a0a27b1f9619a1bb0564c62/1510614967962/Policy+Brief+17-

11+TPP11+Suspensions.pdf (accessed date: 08.08.2018).

7 World Investment Report 2017: Investment and the Digital Economy. P. 12. URL: http://unctad.org/en/Publications

Library/wir2017_en.pdf (accessed date: 17.08.2018).
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eign investors an investor-state dispute settlement
mechanism. Although the mechanisms themselves
differ, the provisions establishing these mechanisms
are among the most controversial in the opinion of
some international lawyers [Hufbauer 2016:109-
119].

According to international law rules, as well as
widely recognized doctrine and practice, an invest-
ment dispute between foreign investor and host state
can be subject to the home State espousal via dip-
lomatic processes only when all domestic remedies
(lex situs) have been exhausted in accordance with
the legislation of the host state [Labin 2008:255].
However, the contracting states by agreement give
foreign investors the right, at their own discretion, to
bring a claim to international arbitration specified in
the provisions of the agreement. This right, of course,
gives a foreign investor greater protection. However,
at the same time, it should be considered that the
investor-state dispute has a private law nature, and
the state is subject to international law. Therefore, the
right of the state to regulate is restricted. Accordingly,
there is a point of view that international investment
agreements create rights for investors, but duties and
responsibilities for states [Rachkov 2016:118-136].

In addition, ad hoc investment arbitrations pro-
vided for in many bilateral and international invest-
ment agreements are often distinguished by holding
closed hearings, the parties to the dispute are the
one's appointing the arbitrators, and agreements do
not provide for certain qualifications or competen-
cies to discharge the function. Thus, the problem
of inconsistency and unpredictability of arbitration
practice arises [Gudkov 2015:10].

In accordance with the Art. 9.19.4 of the CPTPP
investors are provided with an opportunity to submit

a claim in national courts on the territory of the host
state, or to submit a claim to the International Center
for Settlement of Investment Disputes (ICSID) un-
der its Rules of Procedure for Arbitration Proceed-
ings or Additional Facility Rules or to an ad hoc ar-
bitration under UNCITRAL Arbitration Rules. Thus,
a foreign investor is free from the need to exhaust
domestic means of legal protection. At the same
time, the possibility of a parallel consideration of a
dispute on one factual basis in various arbitrations
is also excluded, which aims at preventing unfair at-
tempts of abuse by a foreign investor to choose the
arbitration of another body that is most beneficial for
him (the so-called “forum shopping”) [Stephenson,
Caroll 2016:200-215]. These provisions are aimed at
avoiding payment of double compensation, as well as
making contradictory decisions on the same dispute.

Unlike traditional mechanisms for settling invest-
ment disputes provided for in this category of inter-
national agreements, CETA offers a completely new
approach - the creation of the Investment Court Sys-
tem. For the first time, the idea of establishing a per-
manent jurisdictional body was expressed during the
negotiations between the EU and the United States
on the Transatlantic Trade and Investment Partner-
ship (TTIP), which already contained a similar arbi-
tration clause. Caused by public protests, as well as
after public consultations, the European Parliament,
in its resolution as of July 8, 2015%, demanded that
the existing mechanism for resolving investment
disputes be replaced by a permanent court, includ-
ing an appelate body’. In general, among citizens of
European Union states, investment arbitration is of-
ten associated with an unjust and poorly controlled
method of settling disputes'’. In this regard, Belgium
signed the CETA, provided that the EU Court of Jus-
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& European Parliament Resolution 2014/2228(INI) of 8 July 2015 containing the European Parliament’s recommenda-
tions to the European Commission on the negotiations for the Transatlantic Trade and Investment Partnership (TTIP).
URL: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0252+0+DOC+XML+VO0//EN
(accessed date: 17.08.2018).

® On November 16, 2015 the European Commission proposed draft provisions for a permanent international investment
court (IIC) for the TTIP and other agreements containing provisions on promotion and protection of foreign investments.
During the negotiations the EU representative underlined that the IIC mechanism would facilitate the implementation
of the right to regulate by contracting states. See Blog by Cecilia Malmstrom on Proposing an Investment Court
System (2015). URL: https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/investments-ttip-and-
beyond-towards-international-investment-court_en (accessed date: 17.08.2018). The Commission also announced the
start of negotiations on the draft articles for the IIC together with all interested states. In November 2015 a draft text of
the relevant provisions on the court and appellate body was prepared to be included in the TTIP investment chapter. In
December 2015 the EU and Vietnam signed a FTA that contains provisions on the proposed international jurisdictional
bodies.

% |spolinov A.S. 2015. Evropeiskii Soyuz i reforma investarbitrazha: vynuzhdennaya zhertva ili dymovaya zavesa? [The
European Union and the Investment Arbitration Reform: a forced victim or a smoke screen?]. - Zakon. November 11,
2015. URL: https://zakon.ru/blog/2015/11/17/evropejskij_soyuz_i_reforma_investarbitrazha_vynuzhdennaya_zhertva_
ili_dymovaya_zavesa (accessed date: 17.08.2018).
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tice considers the issue of compliance of the CETA
provisions with European Union law'’.

The entire Investment Court System was included
in CETA, consisting of the Tribunal (Art. 8.27) and
the Appellate Tribunal (Art. 8.28). In addition, un-
like the traditional approach to resolving investment
disputes, the Tribunal will consist of 15 members ap-
pointed by the parties to an international treaty — the
European Union and Canada respectively, and not
the investor and the host state, as provided for by the
vast majority of modern BITs. The hearings them-
selves will be held with the participation of three
judges elected on a rotation basis. Incidentally, the
rotation concept for electing arbitrators is also en-
shrined in the CPTTP text.

This measure is important within the framework
of reforming the existing system of investment dis-
putes settlement. As it turned out, more than a half
of the awards of the investment arbitrations were
adopted by a narrow group of 15 arbitrators [Ispo-
linov 2015:80-96], appointed by the parties from
one case to another. It may be mentioned that arbi-
trators are paid with high fees. Many researchers cite
as an example the cases Yukos shareholders v. Russia
[Ispolinov 2015:80-96], after which the arbitrators'
fee was settled at 1.5 to 2 million euros [Rachkov
2016:118-136].

Additionally, like some other states which signed
the new Agreement CPTTP New Zealand has con-
cluded side letters limiting the possibility of using
the investor-state dispute settlement mechanism'.
Supplementary agreements with Australia and Peru
completely curbed this possibility. Previously, as far
back as 2016, within the framework of the TTP both
Australia and New Zealand established an exception
to the mechanism for settling investment disputes.
For these countries, the settlement of investment dis-
putes is possible only in national courts of the host
state (Chapter 9, Section B of the CPTPP). This pro-
vision demonstrates the mutual confidence between
Australia and New Zealand concerning national leg-
islative and judicial systems due to their similarity
and development in terms of providing protection to
a foreign investor [Nottage 2016:1-36].

At the same time, additional side letters with
Brunei, Malaysia and Vietnam provide for the fol-
lowing procedure. The foreign investor, first of all,

will have to try to settle the controversial issue with
the government of the host state through consulta-
tions and negotiations (which, among other things,
include good offices, mediation and conciliation).
After 6 months, in case of failure of consulting or
conciliation measures, a foreign investor may request
the consent of the host state to consider the dispute
through the mechanism provided by the CPTPP. If
the government refuses to give its consent, the na-
tional state of the investor may request consultations
at the interstate level.

Theprocedural partofsubmittingaclaimbyafor-
eign investor to arbitration is also described in great
detail within the framework of both agreements.
At the first stage, both CETA and CPTPP provide
for the parties to hold consultations. According to
Art. 8.19 of CETA, consultations shall be held
within 60 days of the submission of the request for
consultations, unless the parties in dispute have
agreed on a longer period of time. The CPTPP
provides for a period of 6 months from the date of
receipt by the counterpart of a written request for
consultations.

In accordance with Art. 9.22 of the CPTPP, the
tribunal comprises 3 arbitrators: each party to the
dispute chooses one arbitrator, and the third, presid-
ing arbitrator, is elected by mutual agreement of the
parties. If within 75 days from the date the claim was
submitted the tribunal has not been constitued, the
Secretary-General of the ICSID shall appoint arbitra-
tors at his or her own discretion.

If one of the arbitrators fails to comply with strict
ethic rules (Art. 8.30 CETA), he/she will be replaced,
but this decision will be made by an independent
party, namely the President of the International
Court of Justice. Such rules can make a contribution
in the process of taking impartial decisions by arbi-
trators, as well as help reduce the likelihood of erro-
neous judgments.

Within the framework of the system provided by
CETA, an important component is the possibility of
referring the case to an appellate body. The very ex-
istence of such a body is an innovation within the
framework of the international investment disputes
settlement. The decision of investment arbitration
has always been implied to be final and not subject to
appeal. In the framework of the ICSID, in accordance

" Belgium’s request for an opinion on the compatibility of the Investment Court System (ICS) with the European Treaties
to the Court of Justice of the European Union. URL: https://diplomatie.belgium.be/sites/default/files/downloads/ceta_
summary.pdf (accessed date: 17.08.2018).

12 Parker H.D. New Zealand Signs Side Letters Curbing Investor-state Dispute Settlement. — The official website of the New
Zealand Government. March 9, 2018. URL: https://www.beehive.govt.nz/release/new-zealand-signs-side-letters-curbing-
investor-state-dispute-settlement (accessed date: 03.09.2018).
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with the existing procedure stipulated by the Wash-
ington Convention on the Settlement of Investment
Disputes Between States and Nationals of Other
States, 1965, the disputing parties have an opportu-
nity to request annulment of the award, but such a
procedure does not imply consideration on the mer-
its of the case or the adoption of a new award, which
is the main purpose of the appellate body [Ispolinov
2015:80-96].

The lack of transparency in the investor-state dis-
pute settlement, in particular, closed dispute settle-
ment sessions, which also corresponds the interests
of a foreign investor, have caused great controversy
over the years [Van Harten 2016:103-130]. Many
international investment agreements and BITs stipu-
late that hearings on a dispute, as well as all details
of a dispute, can be kept in complete confidentiality
if the disputing parties wish so, even in cases where
the dispute affects public interests”’. For example,
Art. 25(4) of the UNCITRAL Arbitration Rules pro-
vides for holding a court session “in camera unless
the parties agree otherwise”'*. The CETA and CPTPP
provide for full transparency throughout the entire
dispute settlement period. According to the provi-
sions of both agreements, all documents (written
submissions of the disputing parties, the award of the
arbitration) will be kept in the public domain. The
exception composes protected information, as well
as confidential business information protected from
the disclosure under a party's legislation. All con-
ditions of confidentiality of information are clearly
stated in the relevant paragraphs of the agreements
under consideration. All hearings will be open to the
public, and third parties interested in the dispute will
also be able to make their written submissions (am-
icus curiae)®.

It is important to outline that Chapter 9 (Art.
23.7) of the CPTPP Agreement explicitly states that
the burden of prooving all elements of its claims in
the process of settling a dispute lies precisely on the
investor, and not on the respondent state.

The Art. 29.5 of the CPTPP carves out tobacco
from the provisions of the dispute settlement be-

tween the investor and the host state. Usually, in
the practice of concluding international investment
agreements, exceptions concerned broader areas
of trade in goods and services. Hufbauer discusses
that such an exception within the framework of the
CPTPP can set a precedent for creating regulations
on the exclusion of alcoholic products, corn syrup
and other goods that may harm health or the envi-
ronment [Hufbauer 2016:109-119]. One of the rea-
sons for introducing such an exception into the text
of the CPTPP could possibly become a lawsuit filed
by Australia’s Philip Morris Asia tobacco company in
2011 under the Australia-Hong Kong BIT, regarding
the plain packaging law introduced by Australia in
2011, about restrictions on brand image (it could be
placed only in a certain place on the packaging) and
the introduction of a unified type of cigarette packs.
Unified packaging was understood as matte brown
packaging with no logos, trademarks and colors on
it. On December 17, 2015, the Tribunal hearing the
case resolved the dispute in favor of Australia, ruling
that it is precluded from exercising jurisdiction over
the dispute'.

It should be outlined that this dispute also influ-
enced the development of some provisions of CETA.
In particular, Art. 8.18.3 prohibits consideration of
a case when “investment has been made through
fraudulent misrepresentation, concealment, cor-
ruption, or conduct amounting to an abuse of pro-
cess”"”. Thus, CETA prevents fraudulent or mislead-
ing claims by foreign investors against the host state.
In addition, under Arts. 8.32 and 8.33, there is an
accelerated procedure for filing an objection that a
claim resulted being without legal merit, which may
take only a few weeks. These provisions are broader
in application than in any other comparable agree-
ments, with the exception of agreements with EU
participation (for example, the EU - Vietnam FTA
Agreement).

In general, some of the provisions for the pro-
tection and promotion of investments under the
CETA and the CPTPP Agreement do more precisely
regulate the rights of a foreign investor and the host

13 Reform of Investor-State Dispute Settlement: in search of a roadmap. UNCTAD IIA Issues Note. 2013. No. 2. URL: https://
unctad.org/en/PublicationsLibrary/webdiaepcb2013d4_en.pdf (accessed date: 08.08.2018).

“ UNCITRAL Arbitration Rules. General Assembly Resolution 31/98. URL: http://www.uncitral.org/pdf/english/texts/
arbitration/arb-rules/arb-rules.pdf (accessed date: 08.08.2018).

> See Art. 8.36 “Transparency of proceedings” (CETA), Art. 9.24 “Transparency of Arbitral Proceedings” (CPTPP Agreement).
' Philip Morris Asia Ltd. v. The Commonwealth of Australia. PCA Case No.2012-12 (Award on Jurisdiction and Admissibility)
dated December 17, 2015. URL: https://www.italaw.com/sites/default/files/case-documents/italaw7303_0.pdf (accessed

date: 25.08.2018).

7 Shaposhnikova O.S. The Philip Morris Case and the Right to Regulate (Legislate). — International Law Square. February 5,
2016. URL: https://ilsquare.org/2016/02/05/the-philip-morris-case-and-the-right-to-regulate-legislate/ (accessed date:

19.08.2018).
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state. Undoubtedly, these provisions can be con-
sidered as a prototype of the new investment rules,
which can subsequently be incorporated into inter-
national investment agreements and new-generation
BITs.

With the general commitment of both agree-
ments to assist states in their right to regulate, it must
be recognized that the CETA goes a little further than
the CPTPP, giving the state greater rights under the
investor-state dispute settlement mechanism. How-
ever, after the US’s withdrawal from the TTP Agree-
ment, the remaining partner states, in our opinion,
have significantly expanded the area of their right to
regulate within the new CPTPP Agreement.

At the same time, there is a necessary detail worth
mentioning: CETA provides that access to the In-
vestment Court System can be obtained not only by
national companies of the EU and Canada, but also
by foreign companies operating in their territory. In
particular, a large number of US companies carry
out their activities in Canada. Keeping in mind that
negotiations between the EU and the United States
to establish the TTIP in 2017 were suspended, there
is a high probability that US companies operating in
Canada and investing in EU countries, regardless of
the location of their head office, will be able to file
suit against the EU as a party of CETA, respectively.
According to some analysts, this will lead to the vul-
nerability of European business, especially small and
medium-sized, and also contradicts the fundamental
socially oriented development model of EU coun-
tries due to the likely priority of corporate interests
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THE EXTERNAL DIMENSION OF THE
EU’S INTERNAL MARKET: EXPORTING
THE ENERGY ACQUIS AND ITS
IMPLICATIONS FOR GAZPROM

INTRODUCTION. The article examines the ex-
tent to which the Union’s internal market can be said
to have been externalised, given the extraterritorial
implications of the Union’s internal energy market
rules and regulations. In this respect, the article in-
vestigates the exercise and control of EU regulatory
power beyond EU borders by examining the cross-
border reach of the Union’s regulatory power beyond
its boundaries given its implications for Gazprom
and Russia’s interests on the European market.
MATERIALS AND METHODS. The article pur-
sues a doctrinal approach to the research method-
ology which includes the internal dimension of the
Union’s energy policy and the extent to which the
Union’s internal market regulation has been exter-
nalised and imposed on its external energy relations
with Russia - this includes a detailed analysis of:
(i) the Third Energy Package (TEP)s ownership un-
bundling rules; (ii) the Third Country Clause; and
(iii) the Union’s Competition law (given the recent
decision of the EU Competition investigation of
Gazpromss sales in Central and Eastern Europe).
RESEARCH RESULTS. A fundamental aspect of
the EU’s rule-based market approach, is the percep-
tion that a fully liberalised and competitive EU mar-
ket can facilitate energy security by way of enhancing
diversification of suppliers. As such, the TEPs own-
ership unbundling; the Third Country Clause; and
the EUs Competition law have become significant
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mechanisms in the Union’s toolbox of instruments to
further its rule- based approach and market-based
agenda for the purpose of ensuring European energy
security. The article illustrates the Union’s sectoral
application of the acquis beyond its borders in its
efforts to export its liberalization model and Euro-
peanise its energy corridors in pursuit of European
security of energy supply.

DISCUSSION AND CONCLUSIONS. The article
reveals a fascinating dimension to the Union’s role
as a global actor by analysing the Union’s normative
agenda which it pursues through the export of its ac-
quis and rule-based market approach which it impos-
es on third countries and its strategic energy partner,
Russia. In undertaking this analysis, the article shows
that the EUs efforts to reform Russia’s energy markets
through its liberalization movement and European
model, suggest an external dimension to its internal
market rules given the implications for Russia and
Gazprom.

KEYWORDS: EU-Russia energy relations, Gaz-
prom, EU energy policy, Internal Market, energy
acquis, energy regulation, gas market liberalisa-
tion, TED, ownership unbundling, third country
clause, third party access rules, EU competition
law
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PA3SBUTUE EAVNHOIO PblHKA 3A
NMPEOENAMU EC: PACITIPOCTPAHEHUE
ACQUIS B COEPE DHEPTETUKUN U EIO

NOCNEACTBUA ONA

BBEJEHME. B Hacmosuweil cmamve paccmampu-
saromcs npedenvl pazeumust eouHozo poiika éHe EC
C y4emom IKCMeppUumopuaivHo20 Xapakmepa npa-
BUJ U NOTIOHEHUL, Pe2yTUPYIOULUX eOUHDBLTE POIHOK.
B c6A3u ¢ smum 6 0aHHOLL pabome U3y4armcs oco-
6eHHOCMU UCNONIL30BAHUS Pe2YNIAMUBHBIX NOTHO-
mouuti EC 3a ezo npedenamu u KOHMPOS HA0 HUMU.
Hns amozo ananusupyemcs npucyu,as Smum nos-
HOMOYUAM MPAHCZPAHUUHOCITIb C YHEMOM UX 67IUA-
HUs Ha unmepecovl Poccuu u «lasnpoma» Ha espo-
NeticKom poiHKe.

MATEPUAIJIBI I METO/IBI. B cmamve ucnonv-
3Yemcst HAYUHO-UCCTIE008ANENbCKAS MEMO00N02US
npu Usy4eHuu paseumus dHepeemu4eckoll nosnu-
muxu 6 pamkax EC u npedenos npumeHneHus Hopm,
peeynupyrouiux edunviti poiHox éve EC, a makoe
BIUAIOUUX HA pa3eumue omHoweHuil ¢ Poccueii e
cpepe anepeemuxu. JIns 3mozo 0emanvHo aHAnU3U-
pyromcs npasuna Ipemvezo sHepzemuyecko20 na-
kema (T3II) o pazdeneruu npasa cobcmseeHHOCMU,
npasusio 0ocmyna mpemvux CMopoH, 3aKOHOO0d-
menvcmeo EC o 3augume KOHKYpeHUUl, 8 4acmHo-
cmu HedasHee peuierue Eeponeiickoil xomuccuu,
Kacarmouieecss KOHKYpPeHUuu npu ocyusecreseHuu
«Iasnpomom» npooas 6 Llenmpanvroit u Bocmou-
Hotl Egpone.
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NMAO «A3MPOM»

PE3YJIBTATBI MICCIIEOJOBAHMIA. IIpedcmas-
nsemcs, umo ocHosotli puinka EC evicmynarom nos-
HAA 7UbepanU3auus U KOHKYpPeHUUs, Noebluiar-
uwiue yposeHb IHepeemuueckoil 0e3onacHocmu
nymem yeenuueHus ousepcupukayuy sHepzemuye-
ckux nocmasujuxos. Takum obpaszom, pasdesneHue
npasa cobcmeeHHOCMU, 02080pKa 0 MPembux 20cy-
dapcmeax, 3akoHooamenvcmeo EC o saujume KoH-
KypeHyuu cmanu éaxHoimu mexanusmamu EC ons
NPOOBUNEHUS IIEMEHIN08 PHIHOUHOU IKOHOMUKU 6
uensix obecneueHusr epONeLicKoll IHepeemuUeckot
6esonacHocmu. Cmamovs ompacaem ompacrnesoe
npumerenue acquis 3a npedenamu EC 6 yensax nube-
panusauuu u esponeusauuu dHepeermu4ecKux Ko-
puoopos, 8 uacmHocmu paou obecneuerus beonac-
HOCMU NOCasok aHepeopecypcos 6 Eepony.

OBCYJKIEHUNE U BBIBOMIDI. Ilpu ananuse
HopmamueHoti 6asvl packpvieaemcs 3Haverue EC
KAk 27106a10H020 aKmMopa, KOmopoe Nposeizencs 6
pacnpocmpanenuy acquis, a MmMaxxie 3/eMeHN08
POIHOUHOU IKOHOMUKU KAK HA mpemvu 20cyoap-
cmea, max u Ha c60e20 CMpare2u4ecKo20 napmHe-
pa e cepe snepeemuxu — Poccuro. Ananus, ocy-
ULeCmeneHHbIll 8 PAMKAX HACMOAUEl cmamol,
nokasvieaem, ymo ycunus EC no pepopmuposa-
HUI0 SHepeemuecko2o poiika Poccuu nocpedcmsom
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e20 nubepanu3auuu U NpueedeHUs 6 coomeem-
cmeue ¢ eBponelickoli MO0envl0 1Npednonazarm
npumerenue 3a npedenamu EC npasun eournozo
PUIHKA, KOMOpble 6IUAIOM HA NOMUMUKY POCCUTi-
CKOLL cmopoHbL U «lasnpomar.

K/ITIOYEBBIE CJIOBA: omnowernus Poccuu u EC
8 cepe anepeemuxu, [TIAO «lasnpom», sHepeemu-
ueckas nonumuka EC, edunviii sHepeemuueckuii
PYIHOK, acquis 6 chepe sHepzemuKu, pecynuposarie
8 chepe sHepeemuKu, NUOEPANTUIAUUS 22306020
poirka, Tpemuii snepeemuueckuii naxem, pasoesne-

1. Introduction

his article will assess the internal dimension

of the EU’s energy policy, which is predomi-

nantly focused on promoting a fully liber-
alised gas market and the extent to which it has been
externalised with its implications for Gazprom fur-
ther analysed. The article will briefly explore the ways
in which the EU has endeavoured to implement this
liberalisation model by briefly considering the di-
rectives and energy liberalisation packages initiated
with a specific focus on the third liberalization pack-
age (in Section 2) which sets out the common legal
framework in the energy sector. Section 3 will focus
on the TEP’s ownership unbundling rules (which
require the separation of networks from production
and supply activities of vertically integrated energy
companies) and Section 4 will examine the Third
Country Clause (which requires that undertakings
from third countries which intend to acquire control
over an electricity or gas network, need to comply
with the same unbundling requirements as EU un-
dertakings). For the purpose of this analysis, the ar-
ticle will also consider to what extent the Union’s in-
ternal market can be said to have been externalised,
given the extraterritorial implications of the Union’s
internal measures. In undertaking this analysis, the
article will investigate the exercise and control of EU
regulatory power beyond EU borders by examin-
ing the cross-border reach of the Union’s regulatory
power beyond its boundaries and its implications for
Gazprom (Section 5). Russia’s interests on the Euro-
pean market (Section 6) and the conflicting views
of the unbundling regime (Section 7). Against this
backdrop, Section 8 will assess the increasingly im-
portant role that Competition law plays in the EU’s
energy market and to what extent the Union’s com-
petition rules have become a significant mechanism
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in its toolbox of instruments to further its rule-based
approach and market-based agenda and the subse-
quent effects on Gazprom given the EU Competition
investigation of Gazprom’ sales in Central and East-
ern Europe (Section 9). Finally, Section 10 will pro-
vide some concluding remarks reflecting on the Sec-
tions above whereby it will be shown that at the core
of the EU’s rule-based market approach, is the belief
that a fully liberalised and competitive EU market
can facilitate energy security by way of enhancing
diversification of suppliers; boosting infrastructure
investment; which will diminish the impact of any
supply disruptions and in turn build energy solidar-
ity at a Community level. In this respect the Union’s
efforts to fulfil its objectives in the energy sector by
way of a market-based approach heavily embedded
in regulation suggest that the Union has evolved into
a global normative energy actor. The Union’s sectoral
application of the acquis beyond its borders in its
endeavours to Europeanise its energy corridors and
ensure energy security, alludes to an external dimen-
sion of the EU's internal market whereby the Union’s
market mechanisms and liberal market-based ener-
gy regulation are being imposed on third countries
and its strategic energy partner.

2. The EU’s Liberalization Model and the Internal
Energy Market

The endeavours of the European Community
(EC) and its predecessor the European Economic
Community (EEC), to complete an “internal mar-
ket” as embodied in the 1986 Single European Act
(SEA), potentially represents the most ambitious
undertaking of multilateral cooperation since the in-
ception of the post-World War II international order
[Garrett 1992:533]. The economic objective of the
internal market entailed eliminating all import and
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export duties existing between Member States. This
included the removal of several non-tariff trade bar-
riers which were construed as politically intractable,
including border controls, procurement policies,
preferential national standards and subsidies [Gar-
rett 1992:533].

The European Common Market was established
as the backbone of European integration in the EEC
Treaty'. The creation of a “common market” and
thereby a single European economic area, is there-
fore a fundamental objective of the EEC Treaty which
came into force on 1 January 1958 (also known as the
“Treaty of Rome”). Article 2 of the Treaty of Rome
articulates that objective as the Community’s task of
(inter alia) establishing a common market and the
progressive approximation of the economic policies
of Member States so as to promote a harmonious de-
velopment of economic activities; a continuous and
balanced expansion; an increase in stability; an ac-
celerated raising of the standard of living throughout
the Community; and closer relations between the
States belonging to it”.

It is important to note that the terms of “common
market”, “single market” and “internal market” are
often used synonymously despite significant subtle-
ties and nuances in meaning. The “common market”
is a “stage in the multinational integration process,
which aims to remove all barriers to intra-Com-
munity trade with a view to the merger of national
markets into a single market giving rise to conditions
as close as possible to a genuine internal market™.
Significantly, the Treaty of Lisbon does not refer to
the “single market” or the “common market”. Instead,
it replaces “common market” with “internal market”
which according to Art. 26 of the TFEU comprises
“an area without internal frontiers in which the free
movement of goods, persons, services and capital
is ensured in accordance with the provisions of the
Treaties™.

Prior to Lisbon, energy remained an objective
under the Treaties with no specific legal basis with
Art. 95 of the Treaty Establishing the European
Community (TEC) and Art. 308 TEC often used to
as a source of reference. Article 95 TEC facilitated

measures which had the establishment and func-
tioning of the internal market as an objective and
Art. 308 TEC enabled additional legislative compe-
tence where action was deemed necessary to fulfil
the Community’s objective. These articles subse-
quently lead to a broader discussion on “the future
of Europe” which found its inception in the Laeken
Declaration in 2001. With regard to the frequent re-
course to these articles, the Laeken Declaration ad-
vocated striking a balance between enabling the EU
to address new challenges and develop new policy
areas on the one hand whilst addressing any ques-
tions of Union competence on the other. To address
these issues, the Convention on the Future of Europe
in 2002 suggested that energy receive its own specific
legal basis to facilitate the Union pursuing policy in
this field. However, whilst energy finds its legal basis
in Art. 194 TFEU, not all EU measures in energy are
confined to this specific Treaty provision, with inter-
nal market provisions most notably invoked in the
past.

Express competence in the energy sphere was
only conferred by Lisbon in December 2009, with all
prior legal developments undertaken in the energy
sphere without any explicit conferral of energy com-
petence. These developments were predominantly
facilitated by different legal bases where the Union
drew competence that enabled the adoption of le-
gal instruments, such as the internal market (Art.
114 TFEU), the environment (Art. 191 TFEU) and
competition (Art. 101 TFEU onwards). However,
while energy remains a shared competence it is im-
portant to note that the Union’s exclusive compe-
tence to establish the competition rules necessary for
the functioning of the internal market pursuant to
Art. 3(1)(b) TFEU inevitably means that this com-
petence extends into the internal energy market. The
Union has therefore obtained increased regulatory
oversight in undertaking its competition scrutiny
which has largely been shaped by the single market
objective. By implication, the Commission has be-
come a de facto regulator of regulators in its applica-
tion of competition law to oversee national regula-
tors when the latter are undertaking their duties. It
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' Khodakovskyy Y.The Legal Framework of EU-Russia Energy Relations: Master’s thesis. Universiteit Gent. 2014. P. 28. URL:
https://lib.ugent.be/fulltxt/RUG01/002/163/152/RUG01-002163152_2014_0001_AC.pdf (accessed date: 31.07.2018).

2 Section 2.1 of the Treaty of Rome dated March 25, 1957. URL: https://ec.europa.eu/romania/sites/romania/files/tratatul _
de_la_roma.pdf (accessed date: 31.07.2018).

3 As per the Court of Justice in case 15/81. See Judgment of the ECJ of 5 May 1982 Gaston Schul Douane Expediteur BV v.
Inspecteur der Invoerrechten. URL: http://curia.europa.eu/juris/showPdf.jsf;jsessionid=2CC4F2DA35F07C80A6ACAAEEE7EA
2EB4?text=&docid=91250&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=8823912 (accessed date:
31.07.2018).

4 Article 26 of the Treaty on the Functioning of the European Union. URL: https://eur-lex.europa.eu/legal-content/FR/TXT/
PDF/?uri=CELEX:12012E/TXT&from=EN (accessed date: 31.07.2018).
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follows that competence by implication extends into
the external aspects of energy policy.

With this in mind, it is important to note that
the Union’s energy policy has explicitly been placed
“in the context of the establishment and function-
ing of the internal market” and “with regard to the
need to preserve and improve the environment”
It’s objectives include: (i) to ensure the functioning
of the energy market; (ii) to ensure security of en-
ergy supply in the Union; (iii) to promote energy ef-
ficiency, energy saving and the development of new
and renewable forms of energy; and (iv) to promote
the interconnection of energy networks. It is posited
that Lisbon’s creation of a separate energy title within
which the Union’s energy policy draws its legal basis,
has bolstered the Union’s self-perception and self-
projection as an energy actor with the added value
of a European energy policy. Whilst Member States
were initially wary of the Europeanization of this
strategic policy area falling within the ambit of the
Union’s growing competence in the energy realm, it
facilitated increased external action on the part of
the Union which surpassed the effectiveness of the
activity undertaken at Member State level. As will
be shown here further, one of the novelties intro-
duced by Lisbon was greater coherence in EU ex-
ternal relations with the explicitly conferred shared
competence in the energy domain setting the legal
platform for the development of an external energy
policy. In this respect it is important to note, as has
been mentioned before, that whilst Art. 194 express-
ly confers competence in energy, there is no express
external competence conferred on the Union. Here,
the legislative packages adopted in the electricity
and gas sectors are important as any external ac-
tion will need to transpire from the internal rules
adopted by the Union. Notwithstanding, Member
states retain competence to decide their energy mix
which the Unions internal action cannot interfere
with.

3. The TEP and the Unbundling Regime

The TEP® represents the third bundle of legisla-
tion that was adopted with the aim of creating an

integrated European energy market. With the EU’s
heavy energy dependence on imports and its energy
demand expected to continue to rise; safe, secure,
sustainable and affordable energy had become key to
maintaining Europe’s continuing prosperity. Ensur-
ing a robust EU energy policy, has therefore become
a priority and an important factor at the fore of the
Union’s package of energy laws and regulations that
have been rolled out in an effort to create a truly pan-
European energy market. For many years, the com-
pletion of the internal market for electricity and gas
has been at the heart of the Union’s objectives® with
the third bundle of legislation bolstering this impe-
tus. Of the plethora of market liberalization mea-
sures that were introduced in the energy packages,
two of the measures were specifically aimed at the
anticompetitive behavior of the vertically integrated
energy incumbents. These included the Third Party
Access Regulation (TPA) and “Unbundling”

The key provisions of the TEP include: (i) the ef-
fective unbundling of energy generation and supply
from transmission network ownership and opera-
tion; (ii) bolstering the powers and duties of national
energy regulators; (iii) establishing an EU energy
agency; and (iv) the introduction of separate certifi-
cation procedures for transmission system operators
(TSOs) controlled by non-EU legal entities [Stanic
2011:1]. The provisions are significant in their con-
tribution towards creating an integrated energy mar-
ket, however, this thesis will focus on the unbundling
regime and ownership unbundling.

Besides the novelties noted above, the TEP is best
known for its unbundling rules, albeit controversial.
The unbundling rules aim to prevent companies that
are involved in both the transmission of energy and
production or supply of energy from using their po-
sition as a TSO to prevent competitors from using the
transmission network [Stanic 2011:2]. The Commis-
sion found that the legal and functional unbundling
of energy supply and production from transmission
networks under the Second Energy Liberalization
Package did not suffice for the purpose of ensuring
a fully functional liberalized energy market’. Own-
ership unbundling was therefore included by the
Commission as the fundamental foundation of the

> TheTEP is a legislative package for an internal gas and electricity market in the European Union. Its purpose is to further
open up the gas and electricity markets in the European Union. The package was proposed by the European Commission
in September 2007, and adopted by the European Parliament and the Council of the European Union in July 20009.

¢ European Council. Conclusions on Energy European Council dated February 4, 2011. URL: https://www.consilium.
europa.eu/uedocs/cms_data/docs/pressdata/en/trans/119253.pdf (accessed date: 31.07.2018).

7 EU Commission. The Sector Inquiry pursuant to Article 17 of Regulation (EC) 1/2003 in to the European gas and electricity
sectors dated January 10, 2007. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52006DC0851 (accessed

date: 31.07.2018).
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TEP. Ownership unbundling entailed the separation
of energy generation and supply from transmission
network ownership and operation which was con-
sidered controversial amongst vertically integrated
energy companies [Stanic 2011:2]. Significantly, the
Commissions TEP?, which was adopted on 13 July
2009, introduced a choice of three unbundling op-
tions at the discretion of Member States. Although
the options were presented as equal alternatives, they
differ substantially in substance in terms of their im-
plications for vertically integrated undertakings’.

The third option is the so called “ownership un-
bundling” which is the most controversial option on
account of its implications for energy incumbents.
Full ownership unbundling requires vertically inte-
grated energy companies to dispose of their gas net-
works and electricity grids. Under the third model,
supply and production companies are forbidden a
majority share in a TSO or from exercising rights
such as voting or board member appointment [Stan-
ic 2001:2].

Article 9 of the Gas Directive prescribes owner-
ship unbundling in the following manner:

1. Member States shall ensure that ... :

(a) each undertaking which owns a transmis-
sion system acts as a transmission system operator;

(b) the same person or persons are entitled nei-
ther:

(i) directly or indirectly to exercise control over
an undertaking performing any of the functions of
production or supply, and directly or indirectly to ex-
ercise control or exercise any right over a transmis-
sion system operator or over a transmission system;
nor

(ii) directly or indirectly to exercise control over
a transmission system operator or over a transmis-
sion system, and directly or indirectly to exercise
control or exercise any right over an undertaking
performing any of the functions of production or
supply;

(c) the same person or persons are not entitled
to appoint members of the supervisory board, the

administrative board or bodies legally representing
the undertaking, of a transmission system operator
or a transmission system, and directly or indirectly
to exercise control or exercise any right over an un-
dertaking performing any of the functions of pro-
duction or supply; and

(d) the same person is not entitled to be a mem-
ber of the supervisory board, the administrative
board or bodies legally representing the undertak-
ing, of both an undertaking performing any of the
functions ofproduction or supply and a transmission
system operator or a transmission system.

2. The rights referred to in points (b) and (c) of
paragraph 1 shall include, in particular:

(a) the power to exercise voting rights;

(b) the power to appoint members of the super-
visory board, the administrative board or bodies le-
gally representing the undertaking; or

(c) the holding of a majority share.

Simply put, the process requires vertically inte-
grated companies to transfer ownership of the trans-
mission system to a separate legal entity that also acts
as the TSO [Van Hoorn 2009:52]. The rationale being
that ownership unbundling would ensure complete
independence of the transmission arm of the incum-
bent and thereby remove any potential anti-compet-
itive conduct [Van Hoorn 2009:52]. Unbundling is a
market liberalisation tool and refers to the process of
separation of energy supply and generation from the
operation of transmission networks. This is seen as
an appropriate mechanism to remove the conflict of
interest that may arise if a single company operates a
transmission network and generates or sells energy
at the same time. This would in turn facilitate free
competition amongst energy suppliers which is why
the third model is strongly advocated by the Com-
mission. Nevertheless, it would appear that most
Member States have opted not to prescribe to this
model. Despite the Commission’s initial proposals'’,
the new regime does not include mandatory owner-
ship unbundling with a choice of the three alterna-
tive models available at Member State discretion.
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& The TEP consists of (i) a directive concerning the common rules for the internal market in electricity (2009/72/EC) (the
Electricity Directive); (ii) a directive concerning the common rules for the internal market in gas (2009/73/EC) (the Gas
Directive); (i) a regulation on the conditions for access to the natural gas transmission networks ((EC) No. 715/2009);
(iv) a regulation on the conditions for access to the network for cross-border exchange of electricity ((EC) No. 714/2009);
and (v) a regulation establishing the Agency for the Cooperation of Energy Regulators ((EC) No. 713/2009).

° Avertically integrated undertaking is defined in Art. 2(19) of the Gas Directive as a “natural gas undertaking or a group of
natural gas undertakings where the same person or the same persons are entitled, directly or indirectly, to exercise control,
and where the undertaking or group of undertakings perform at least one of the functions of transmission, distribution,
LNG or storage, and at least one of the functions of production or supply of natural gas”. A similar definition can be found
in the Electricity Directive.

1 SeeProposal fora Directive of the European Parliamentand of the Council amending Directive 2003/54/EC of the European
Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in electricity. URL: https://
eur-lex.europa.eu/resource.html?uri=cellar:caeb5f68-61fd-4ea8-b3b5-00e692b1013c.0004.02/DOC_1&format=PDF
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It goes without saying that unbundling is a fun-
damental tool in the Union’s liberalization move-
ment generally and the EU energy market specifi-
cally. With liberalization as its core objective, it is not
surprising that the ownership unbundling model is
often met with much resistance from third countries,
given its impact on their interests in the European
market. Through the three separate waves of liber-
alization and the regulation that was rolled out sub-
sequent thereto, the current unbundling regime was
adopted. As the EU embarked on its third wave of
energy reforms, political observers cautioned that
the Commission administer the gas sector with care
to avoid raising any alarm bells with third country
suppliers. In this respect it is important to note that
Europe’s main gas supplies come from Russia, Nor-
way, Algeria, Nigeria, Libya, Qatar, Egypt, amongst
others!!. However, the main concerns were that the
TEP and its schemes would raise potential issues
with Russia, Europe’s largest gas supplier, whereby
some Member States were totally dependent on Rus-
sian gas for their national consumption.

4. Ownership Unbundling and the Third
Country Clause

As articulated above, ownership unbundling re-
quires that vertically integrated energy incumbents
forego their transmission activities. Notwithstand-
ing, and contrary to what the name suggests, owner-
ship of the transmission assets is still allowed, albeit
only to a certain degree. Rather than abandon own-
ership, the ownership unbundling model merely re-
quires that undertakings separate ownership so as to
ensure full independence of the transmission chain
and thereby eliminate any discrimination between
competing suppliers.

The Commission has persistently pursued this
separation in the context of the third legislative pack-
age to avoid any conflict of interest. This was consid-
ered necessary given that vertically integrated com-
panies often engage in potentially anti-competitive
conduct which can adversely affect EU market lib-
eralization efforts [Van Hoorn, Ramsees 2014:450].
The Commission’s rationale for its pursuit of liber-
alization is that it increases the efficiency of the en-

ergy sector and the competitiveness of the European
economy as a whole. As such, the liberalization of
energy markets in Europe was predominantly for
the purpose of enabling consumers to freely select
their gas suppliers based on competitive deals from
a plethora of suppliers within a competitive market-
place [Cottier, Matteotti-Berkutova, Nartova 2010:1].

It follows that the TEP’s separation requirement
is applicable to any company active within the Euro-
pean market and is imposed by the relevant unbun-
dling models under the Gas Directive'?. Significantly
Art. 11 of the Gas Directive, the so-called “Third
Country Clause’, applies to third country operators
on the continent which by implication places them
under a specific regime. The Third Country Regime
is largely an effort on the part of EU legislators to
eliminate any threat posed to the Unions security
of energy supply through the control of a transmis-
sion system or transmission system operator by third
countries [Cottier, Matteotti-Berkutova, Nartova
2010:3]. Recital 22 of the Directive brings this con-
cern to the fore which is elaborated as follows: “The
security of energy supply is an essential element of
public security and is therefore inherently connected
to the efficient functioning of the internal market in
gas and the integration of the isolated gas markets
of Member States. Gas can reach the citizens of the
Union only through the network. Functioning open
gas markets and, in particular, the networks and
other assets associated with gas supply are essential
for public security, for the competitiveness of the
economy and for the well-being of the citizens of the
Union. Persons from third countries should therefore
only be allowed to control a transmission system or
a transmission system operator if they comply with
the requirements of effective separation that apply
inside the Community... The security of supply of en-
ergy to the Community requires, in particular, an as-
sessment of the independence of network operation,
the level of the Community’s and individual Mem-
ber States” dependence on energy supply from third
countries, and the treatment of both domestic and
foreign trade and investment in energy in a particu-
lar third country. Security of supply should therefore
be assessed in the light of the factual circumstances
of each case as well as the rights and obligations aris-

(accessed date: 28.07.2018); Proposal for a Directive of the European Parliament and of the Council amending Directive
2003/55/EC of the European Parliament and of the Council amending Directive 2003/55/EC of the European Parliament
and of the Council of 26 June 2003 concerning common rules for the internal market in natural gas. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52008AP0347&from=EN (accessed date: 28.07.2018).

" See Assessment Report of Directive 2004/67/EC on Security of Gas Supply. P. 63. URL: https://www.cep.eu/Analysen_
KOM/KOM_2009_363_Sicherheit_der_Erdgasversorgung/SEC_2009-978.pdf (accessed date: 23.07.2018).

2 In particular, Art. 9 (which relates to Ownership Unbundling); Art. 14 and 15 (which relates to ISO) and Art. 17 to 23

(which relates to ITO).

70

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018



Natasha A. Georgiou

INTERNATIONAL ECONOMIC LAW

ing under international law, in particular the interna-
tional agreements between the Community and the
third country concerned'?”.

Therefore, the third energy liberalization package
puts forward provisions which prevent transmissions
systems or transmission system operators from being
controlled by companies of non-EU member states
until they satisfy certain requirements. Article 11 es-
tablishes the certification requirements for a trans-
mission system operator from third countries, which
is largely aimed at regulating the open gas markets
and ensuring security of supply [Cottier, Matteotti-
Berkutova, Nartova 2010:4]. Article 11 thereby ad-
dresses any concerns that ownership unbundling
would facilitate the acquisition of strategic Union
energy transmission assets by foreign entities'. As
a consequence, national regulators now have the
right to refuse certification of a transmission system
operator under the control of a company by a third
country state if the said foreign entity fails to comply
with the requirements of Art. 11.

Article 11 of the Gas Directive deals with certifi-
cation in relation to third countries, which states as
follows:

1.  Where certification is requested by a trans-
mission system owner or a transmission system op-
erator which is controlled by a person or persons
from a third country or third countries, the regula-
tory authority shall notify the Commission. The reg-
ulatory authority shall also notify to the Commission
without delay any circumstances that would result in
a person or persons from a third country or third
countries acquiring control of a transmission system
or a transmission system operator.

2. The transmission system operator shall no-
tify to the regulatory authority any circumstances that
would result in a person or persons from a third coun-
try or third countries acquiring control of the trans-
mission system or the transmission system operator.

3. The regulatory authority shall adopt a draft
decision on the certification of a transmission sys-
tem operator within four months from the date of
notification by the transmission system operator. It
shall refuse the certification if it has not been dem-
onstrated.

(a) that the entity concerned complies with the
requirements of Art. 9; and

(b) to the regulatory authority or to another
competent authority designated by the Member State
that granting certification will not put at risk the se-
curity of energy supply of the Member State and the
Community. In considering that question the regula-
tory authority or other competent authority so desig-
nated shall take into account:

(i)  the rights and obligations of the Communi-
ty with respect to that third country arising under in-
ternational law, including any agreement concluded
with one or more third countries to which the Com-
munity is a party and which addresses the issues of
security of energy supply;

(ii) the rights and obligations of the Member
State with respect to that third country arising under
agreements concluded with it, insofar as they are in
compliance with Community law; and

(iii) other specific facts and circumstances of the
case and the third country concerned.

Article 11(3) forms the core segment of the Third
Country Clause which sets out the conditions by
which certification can be refused. By implication, it
sets out the condition by which a third country un-
dertaking needs to comply. Compliance with these
conditions and the burden of proof thereof, is under-
taken by the applicant in question'. The remainder
of the Article addresses the certification procedure
for which the national regulatory authority is re-
sponsible while the Commission acts as an advisory
body [Johnston, Block 2012:61-62].

Article 11(3)(a) states that certification can be
refused where the entity has not complied with
Art. 9. This inadvertently extends the unbundling
regime to third country undertakings which means
that transmission system owners and operators from
third countries are obliged to comply with the same
unbundling requirements as EU undertakings. Here
it is important to note that the provision is specifi-
cally addressed to third country undertakings and
not their respective governments, which means that
the unbundling obligation is restricted to the opera-
tions of the said undertakings within the European
market. The Third Country Clause therefore does

13 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
' Europa press release: Energising Europe: A real market with secure supply. September 19, 2007. URL: europa.eu/rapid/

press-release_IP-07-1361_en.pdf (accessed date: 30.07.2018).

> Commission staff working paper of 22 January 2010: Interpretative note on Directive 2009/72/EC concerning common
rules for the internal market in electricity and Directive 2009/73/EC concerning common rules for the internal market in
natural gas. The unbundling regime. P. 23. URL: https://ec.europa.eu/energy/sites/ener/files/documents/2010_01_21_the_

unbundling_regime.pdf (accessed date: 30.07.2018).
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not propose any reciprocity and as such, any refer-
ence to a “reciprocity clause” in relation to the Third
Country Clause is erroneous given the adopted ver-
sion which has deviated from that initially proposed
[Cottier, Matteotti-Berkutova, Nartova 2010:5-6].

Article 11(3)(b) states certification can be refused
where the Member State and/or Community’s secu-
rity of energy supply is put at risk, for which addi-
tional criteria is provided to facilitate the regulatory
authority in undertaking its assessment and reaching
its decision. Whilst the criteria are not cumulative,
the Commission alludes to a preference where there
are agreements in place, either pursuant to interna-
tional law under the first criterion or EU law under
the second criterion'®. The third criterion relates to
circumstances where there is no agreement in place
by which “other specific facts and circumstances”
will apply on a case-by-case basis [Goldberg, Bjorn-
bye 2012:19].

Significantly, as evidenced above, Art. 11 requires
that undertakings from third countries which intend
to acquire control over an electricity or gas network,
need to comply with the same unbundling require-
ments as EU undertakings. Failure to do so will entail
refusal of the necessary certification which will effect
energy incumbents with an active presence within
the European market. The TEP requires “effective
unbundling” which means energy companies have a
legal obligation to unbundle the ownership and op-
eration of its gas pipelines on EU territory and allow
third party access to its pipelines. It therefore comes
as no surprise that the TEP is a highly contentious
issue for such entities given the implications for their
interests in the European market, which will be elab-
orated on further in the article specifically in relation
to Russia and Gazprom, the entity allegedly targeted
by the said TEP’s Third Country Clause.

5. The External Dimension of the Internal Market:
The Third Country Clause and Gazprom

Significantly, Art. 11 requires that undertakings
from third countries which intend to acquire con-
trol over an electricity or gas network, need to com-
ply with the same unbundling requirements as EU
undertakings. Failure to do so will entail refusal of
the necessary certification which will have severe
ramifications on energy incumbents, in particular
Russia’s energy giant Gazprom, which has an active

6 Khodakovskyy Y. Op. cit. P. 38.

presence within the European market [Van Elsuwege
2012:13]. The TEP requires “effective unbundling”
which means Gazprom has a legal obligation to un-
bundle the ownership and operation of its gas pipe-
lines on EU territory and allow third party access to
its pipelines. It therefore comes as no surprise that
the TEP is a highly contentious issue for Russia, giv-
en its implications for Russian interests in the Euro-
pean market. In particular, the Third Country Clause
which is perceived by Russia as the Commission’s at-
tempt to specifically target Gazprom, Russia’s largest
vertically integrated state-owned energy incumbent.
It follows that the TEP’s ownership unbundling and
Third Country Clause has been famously dubbed the
‘Gazprom Clause’ after the entity allegedly targeted
by the Commission’s unbundling rules as an attempt
to curb its strategic purchasing of EU liberalized as-
sets [Van Vooren, Wessel 2014:451].

Gazprom is a textbook example of a vertically in-
tegrated energy undertaking which is indisputably
acknowledged as the largest in the world [Grigoryev
2007:132]. Gazprom is Russias largest oil and gas
company. Although the company was initially Gov-
ernment owned, it was later converted into a joint-
stock company in 1993. The Russian Government
held 40% of the shares which was later increased to
51% in 2003. With the state as the majority owner,
Gazprom operates much like a quasi-governmental
agency given the significant control the Russian Gov-
ernment exercises [Juravlev 2011:5]. Russia’s natural
gas production and distribution is run by Gazprom
for which the revenues from the company are a sub-
stantial contribution to the Russian state budget
[Yergin 2011:335]. By way of example, Gazprom is
among Russia’s largest taxpayers with approximately
RUB 2 trillion contributed to the budget in taxes and
customs duties every year". Gazprom’ core activities
in the gas market include production, exploration,
transportation, storage, processing and marketing.
In addition thereto, the energy giant is a major opera-
tor of pipelines with its infrastructure deeply imbed-
ded within the European market. The fact that Gaz-
prom has a monopoly on the export of Russian gas to
Europe to which it is bound by its pipeline net-
work and the fact that it is the only entity that man-
ages the transmission pipelines, serves to valida
that Gazprom has established a significant pres-
ence within the European market [Grigoryev
2007:132].

7 Kruglov A. Gazprom'’s Financial and Economic Policy. — Press Conference Gazprom'’s Financial and Economic Policy. June 29,
2016. URL: http://www.gazprom.com/f/posts/87/380788/transcript-press-conference-2016-06-29-en.pdf (accessed date:

18.07.2018).
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Gazprom’s monopoly and global ambitions to be-
come a world leading energy company*® set the agen-
da and pace at which the Company undertook its ac-
tivities in the energy sphere [Godzimirski 2009:178].
Gazprom’s prominent position within the European
market, raised some concerns within the Union, in
particular the Commission, as it suggested a strategic
relevance that energy resources hold where resource
nationalism has an important part to play in develop-
ing Russia’s energy industry [Bilgin 2011:120]. This
appears to be inconsistent with the Union’s outlook
of energy which is driven by an economic-based view
which is less focused on strategic relevance [Umbach
2010:1229-1240]. In this respect, Gazprom’s mo-
nopoly plays a key role and is often perceived to be a
lever of the state given its ties to the Russian Govern-
ment and the directions it takes from President Pu-
tin [Pirani Stern, Yafimava 2009:31]. There therefore
appear to be conflicting interests and objectives —
the EU wants Russia to reform its energy markets
and partake in the liberalisation movement, whereas
Russia is reluctant to do so as this would ultimately
end Gazprom’s monopoly and thereby eliminate any
leverage that the Russian Government would be able
to use as a policy tool to pursue its political agenda
[Aalto, Westphal 2008:13].

It is no secret that Gazprom is of significant eco-
nomic and strategic political importance which has
made full liberalisation of the Russian gas sector un-
likely. The Union has therefore increasingly become
wary of the incongruousness of the Union’s liber-
alisation paradigm and Russia’s resource national-
ism [Bilgin 2011:121]. The Union is dependent on
Russian energy imports and therefore endeavours
to ensure security of supply, whereas Gazprom is
dependent on exports for which it wants to ensure
security of demand. In its efforts to improve its global
presence, Gazprom has tried to move in the down-
stream sector in Europe [Stern 2006:17]. Gazprom’s
downstream diversification has entailed Gazprom
moving into EU Member States to reap the benefits
of the liberalisation and privatisation of the markets.
This has resulted in opposition from EU Member
States who have objected to Gazprom’s increasing
presence and power in the European energy market
[Finon, Locatelli 2008:434-435]. In an effort to curb
Gazprom’s growing dominance within the European
market, the Gazprom clause emerged which subjects

companies from third countries to the same unbun-
dling rules as EU entities.

The Union had become increasingly cautious of
Russia’s manoeuvres in the energy sphere and the se-
curity of its energy supply ever since the gas crises
in 2006 and 2009 when gas supplies were temporar-
ily halted which strongly affected Western European
consumers. Furthermore, the Union’s caution has
been further exacerbated by the fact that its efforts
to institutionalise EU-Russia energy relations within
a legally binding framework has been unsuccessful
with Russia constantly refuting any form of binding
agreements, the Energy Charter Treaty being a case
in point. After several failed attempts to formalise
any bilateral energy cooperation agreements with
Russia, the Commission undertook efforts to instil
strict rules for third countries operating within the
European energy market whereby its energy rela-
tions could be regulated.

The Gazprom clause imposes a restriction on
third country incumbents, namely that they cannot
control transmission systems or transmission sys-
tem operators unless (i) an agreement exists between
the Union and the said third country within which
the incumbent is based; and (ii) the incumbent can
demonstrate that it is not influenced by a third coun-
try or an operator active in the production or supply
of gas or electricity. The clause was included in the
text of the Commission’s third energy liberalization
package as a response to concerns that ownership
unbundling would inadvertently lead to the indis-
criminate acquisition of EU energy assets by third
countries. The rationale that was provided at the time
by the then Commission President, Jose Manuel Bar-
roso, was (inter alia) to protect the openness of the
European market and the expected benefits that the
unbundling regulation would bring by implement-
ing strict conditions on the ownership of assets and
making sure all non-EU companies play by the same
rules”. Therefore, under the clause, any third coun-
try incumbents are required to unequivocally comply
with the same unbundling rules as EU companies.

From an external perspective, the application of
unbundling rules to non-EU energy companies ac-
tive within the European market is politically sen-
sitive. Particularly in the gas sector where many
Member States are heavily dependent on Russian
gas imports. The Commission’s law-based approach

8 See Gazprom. Annual Report 2011. Moscow. 2012. 188 p. URL: http://www.gazprom.com/f/posts/51/402390/annual-

report-2011-eng.pdf (accessed date: 18.07.2018).

' European Commission, press release: Energising Europe: A Real Market with Secure Supply. September 19, 2007. URL:
http://europa.eu/rapid/press-release_IP-07-1361_en.htm?locale=en (accessed date: 22.07.2018).
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to energy policy which endeavours to implement
market principles as the foundation for international
energy trade therefore appears to be at odds with
Russia’s approach to energy policy which is largely
driven by a divide-and-rule strategy. With this in
mind, the fact that non-EU companies are required
to ensure effective unbundling of transmission from
supply and production activities means that the third
legislative package has acquired an external dimen-
sion. By implication, third countries are required to
unbundle and thereby comply with the same rules
otherwise applicable to their European counterparts.

According to the Commission, the extension of
the TEP’s unbundling rules to non-EU entities, was
intended to prevent any discrimination between
non-EU and EU undertakings®. More specifically,
the Commission’s restriction that non-EU individu-
als and third countries do not acquire control over
an EU transmission system or operator unless per-
mitted by an agreement between the EU and said
third country, was aimed at guaranteeing that non-
EU undertakings respect the same rules applicable
to EU based companies. It is often the case that grid
infrastructure will be controlled by a company in
third country state and gas equally traded by a non-
national operator. However, given European gas sup-
plies largely depend on imports, particularly from
Russia, the relationship between the Union and such
third countries and the grids and gas supplies con-
trolled by these non-EU states, is of crucial impor-
tance for the Union’s energy security [Cottier, Mat-
teotti-Berkutova, Nartova 2010:1].

6. The Gazprom Clause and Reciprocity

Reciprocity is a political instrument used to mod-
erate market opening in strategic sectors of the econ-
omy. Reciprocity essentially makes the granting of
particular rights contingent on the receipt of similar
or comparable rights. It was first applied between EU
member states, whereby one state granted access to
its markets to another state provided that it equally

opened its own market. The reciprocity principle is
one of the major instruments used in exporting the
EU acquis communautaires [Belyi 2009:117]. The
Community acquis is the body of common rights
and obligations which bind all the Member States to-
gether within the Union including inter alia the leg-
islation adopted in application of the treaties and the
case law of the Court of Justice?'; and measures relat-
ing to the common foreign and security policy. The
principle of reciprocity therefore protects markets
against states that have not liberalised their energy
sectors to the same degree [Belyi 2009:117]. It was
intended to protect European markets against “free
riders” who had opted not to liberalised their mar-
kets to a similar extent [Cottier, Matteotti-Berkutova,
Nartova 2010:6]. In that respect, reciprocity can be
seen as is a political tool to facilitate market opening
[Cottier, Oesch 2005:367]%.

The TEP’s so-called “Gazprom Clause” is only
one of the requirements imposed on third country
service providers. Article 11 sets out two main cri-
teria of certification which include: (i) unbundling
of transmission systems and transmission system
operators; and (ii) the security of supply risk assess-
ment. Through Art. 11(a), the TEP appears to extend
the principle of reciprocity to third countries which
(as already mentioned) requires a foreign operator
to comply with the same unbundling requirements
as EU operators under Art. 9. However, as stipulat-
ed above, the provision is addressed to the foreign
entity rather than its Government and as such, the
undertaking that Member States establish a regime
compatible with ownership unbundling, does not ap-
ply to non-EU states [Cottier, Matteotti-Berkutova,
Nartova 2010:6]. The provision is therefore incon-
gruous with the usual obligations of reciprocity that
exist in other regulatory areas, such as the reciprocity
requirements found among Member States in rela-
tion to access to electricity within the EU [Cottier,
Matteotti-Berkutova, Nartova 2010:16]. Here the
Union has refrained from formally imposing the full
reciprocity unbundling requirements to third coun-

2 European Commission: Inquiry pursuant to Article 17 of Regulation (EC) No. 1/2003 into the European gas and electricity
sectors (Final Report). 2007. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0851:FIN:EN:PDF
(accessed date: 22.07.2018). See also Lowe P, Pucinskaite I., Webster W., Lindberg P. Effective Unbundling of Energy
Transmission Networks: Lessons from the Energy Sector Inquiry. 2007. URL: http://ec.europa.eu/competition/publications/
cpn/2007_1_23.pdf (accessed date: 22.07.2018).

21 Europa - Summaries of EU Legislation. — Glossary. URL: http://europa.eu/legislation_summaries/glossary/community_
acquis_en.htm (accessed date: 22.07.2018).

22 By way of example, foreign banks were allowed to operate subsidiaries to the extent only that domestic banks were able
to obtain licenses in the partner country. In this respect, see the 1934 Swiss Banking Act which states that permission to
operate a foreign bank is made dependent upon the grant of reciprocal rights, subject to international obligations to the
contrary (“...von der Gewdhrleistung des Gegenrechts durch die Staaten, in denen die Ausldnder mit qualifizierten Beteiligungen
ihren Wohnsitz oder Sitz haben, sofern keine anderslautenden internationalen Verpflichtungen entgegenstehen...”).
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tries. Instead the conditions merely affect operations
within the EU. As such, the regime is often mistak-
enly called a “reciprocity clause” as it simply requires
that non-EU companies comply with domestic un-
bundling rules applicable to EU countries. There-
fore, in order for a foreign entity to operate within
the EU, it needs to discard its monopolistic compo-
sition and structurally separate its grid and trading
operations [Cottier et al 2010:6]. While the unbun-
dling of foreign controlled companies within the EU
can be monitored on the basis of competition rules,
it is unclear how such unbundling will be enforced
or exercised independent of mutual cooperation in
matters of competition control [Cottier, Matteotti-
Berkutova, Nartova 2010:7].

The second certification requirement for non-EU
entities entails entry into the European market with-
out hindering security of supply of the Member State
involved or the Union as a whole”. There is a wide
range of considerations that the Member State and
Commission can take into account in undertaking
their assessment to allow the non-EU entity within
their territory. Inevitably the concerned Member
State will provide certification once it has been ascer-
tained that the third country company does not pose
a threat to its security of supply or that of the Union.

In undertaking its assessment, rights and obliga-
tions under international agreements will be taken
into account. This enables the EU to make certifi-
cation conditional upon secure supplies and transit
rights. It also provides the EU with leverage to secure
energy supplies in exchange for operational right of
grids within the EU. These open-ended conditions
which the EU may impose on third country incum-
bents extend beyond the commitments of Member
States, which has raised objections from major sup-
ply partners, in particular the Russian Federation.

7. The TEP and Russia’s Interests in
the European Market

Whilst the third country clause was initially pro-
posed by the Commission as an incentive for Mem-
ber States to implement the proposed unbundling re-
gime, there were concerns that Gazprom would buy
European networks on sale while the said European

undertakings were unbundling their activities [Eik-
land 2011:29]. Article 11(3)(a) of the Gas Directive
remedies this concern as it requires that non-EU un-
dertakings abide by the same unbundling rules [Van
Hoorn 2009:58]. This would in turn ensure that Gaz-
prom would not be able to discriminate against other
energy suppliers by preventing access to its pipelines
[Juraslev 2011:11-12]. In so doing, Art. 11(3)(a)
would help irradicate potential anti-competitive be-
haviour by dismantling Gazprom as a vertically in-
tegrated company and thereby ensuring a level-play-
ing field amongst all market participants [Haghighi
2009:178]. Therefore Art. 11(3)(a) curbs the possi-
bility of Gazprom acquiring strategically important
European assets which would give it a competitive
advantage and threaten the Union's energy security
[Borisocheva 2007:12]. The same security consider-
ations were taken into account with the conditions
under Art. 11(3)(b) which provide an additional layer
of insurance in securing the Union security of energy
in accordance with Recital 22 of the Gas Directive
giving credence to this endeavour?’. Non-EU under-
takings therefore have an obligation to prove that
their operations within the European market would
not jeopardise the Unions security of supply [Cottier,
Matteotti-Berkutova, Nartova 2010:3-4]. The condi-
tions imposed under Art. 11 thereby aim to ensure
fundamental Union’s interests, namely the enhance-
ment of competition within its energy market and
security of supply [Talus 2012:20].

The Commission has been strongly advocating
that the TEP and its new unbundling regime will
facilitate an open competitive energy market which
will in turn facilitate new business opportunities for
Russian companies [Goldberg, Bjornbye 2012:20].
Russia however does not agree for which it views the
third country regime as untoward [Yastrzhembsky
2008:35]. Russia has subsequently expressed its dis-
satisfaction towards the unbundling requirements
which it has proclaimed amounts to a “robbery” of
Russian property”.This would inevitably be the case
in a situation where Russia was forced to sell its assets
in its efforts to unbundle which would result in asset
value losses. Notwithstanding, even where Gazprom
would not need to unbundle its ownership and there-
by retain its transmission assets, the TEP would still

3 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
24 See Recital 22 of the Gas Directive 2009/73/EC adopted July 13, 2009. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0073&from=EN (accessed date: 30.07.2018).
% Bryanski G. Russia may contest EU Energy rules in WTO. — Reuters. November 16, 2011. URL: https://www.reuters.com/
article/russia-wto-energy/russia-may-contest-eu-energy-rules-in-wto-source-idUSL5E7MF3ZE20111116 (accessed date:

31.07.2018).
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restrict Gazprom from managing the said assets. As
such, Gazprom’s investments in its pipelines would
be devalued which would impact its activities in the
European market®. These concerns seem justified
where a Member State opts to apply ownership un-
bundling or the ISO model to a transmission system
operated by a Gazprom subsidiary. The same holds
true where an ITO model has been applied and Gaz-
prom is (irrespective thereof) prohibited from con-
trolling its pipelines due to the additional security of
supply condition under Art. 11 of the Gas Directive.

Apart from the direct financial losses incurred
from the obligatory divestment and subsequent loss
of control over its transmission network, there are
additional implications for Gazprom which may
pose a threat to its operations. In particular in rela-
tion to Gazprom’s long-term supply contracts under
which Gazprom supplies gas to its European con-
sumers”. Pursuant to the new unbundling regime
and TPA rules, Gazprom would risk losing control
over its pipelines and thereby the necessary capac-
ity to deliver on its supply commitments [Juravlev
2011:18-19]. With a loss of control over its exist-
ing transmission network, Gazprom may not be in a
position to ensure sufficient transportation capacity
which could lead to supply disruptions and there-
fore financial and reputational damage [Yafimaya
2013:29-36]. Therefore, with the Commission's un-
bundling and TPA rules potentially hindering supply
and the Union’s energy security, Gazprom has argued
that the probable repercussions outweigh any likely
advantages of an increasingly competitive market
[Juravlev 2011:21-22].

Russia has subsequently disputed any favourable
investment opportunities that my result from the
Union’s regulation which appears to be discrimina-
tory towards Russia®. The Russian Government’s
stance is clear — that it needs to maintain control
over its mass distribution system in order to ensure
reliable and consistent deliveries to its largest energy

consumer base [Juravlev 2011:24]. This appears to be
inconsistent with the Union’s unbundling regime and
its ultimate goal of alleviating Russia’s stronghold in
the European energy market®. Russia has subse-
quently argued for exemptions from the unbundling
regime and concessions for Gazprom as the EU’s
largest energy supplier, the grievances of which were
not taken into account in the prevailing regulation.
It would therefore appear that where the Commis-
sion seeks to detach itself from Russia’s energy grip,
the more Russia seeks to enhance its control in order
to secure its interests. Whilst Member States are re-
luctant to apply the discriminatory third country re-
gime on Gazprom subsidiaries, Gazprom inevitably
tries to avoid application through legal proceedings
or lobbying for exemptions™.

8. The Unbundling Regime and Conflicting Views

Russias WTO accession has opened a window of
opportunity to the trigger of a WTO ruling on the
TEP and compatibility of the Gazprom clause with
the WTO [Van Der Loo 2013:22]. The condition un-
der Art. 11(3) of the Gas Directive which requires
non-EU entities to unbundle, appears to discrimi-
nate third country undertakings from European un-
dertakings, and further, third country undertakings
with an agreement in place with the Union. With
discrimination prohibited under various interna-
tional instruments, Gazprom has legal grounds to
challenge the application of Art. 11 on its EU-based
subsidiaries for which it can claim compensation or
annulment [Willems, Sul, Benizri 2010:241].

Russia claims the TEP is a violation of Art. 34(1)
PCA which states that parties “shall use their best
endeavours to avoid taking any measures or actions
which render the conditions for the establishment
and operation of each other’s companies more restric-
tive than the situation existing on the day preceding
the date of signature of the agreement™. The Com-

% Komlev S. Third Energy Package and Impact on Gazprom Activities in Europe. Speech at the EBC Working Committee
“Energy”. Essen. March 18, 2011. URL: http://www.gazpromexport.ru/files/komlev_speech_essen_18_03_1124.pdf

(accessed date: 30.07.2018).
27 |bidem.

% |skauskas C. Third Energy Package: dispute between Russia and the EU. - Geopolitika. March 23, 2011. URL: http://www.

geopolitika.lt/?artc=4561 (accessed date: 30.07.2018).

2 Vinatier L. Gazprom and the Kremlin: Russia’s Double Approach to Europe’s Energy Markets? —- Thomas More Institute. May
2013. URL: http://institut-thomas-more.org/2013/05/28/gazprom-and-the-kremlin-russias-double-approach-to-europes-

energy-markets/ (accessed date: 30.07.2018).
% |bidem.

31 Government of the Russian Federation: Notes of Press Conference after the February 2011 EU-Russia Summit. URL:
http://archive.premier.gov.ru/eng/events/pressconferences/14257/print/ (accessed date: 30.07.2018).
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mission, in turn, has warned Gazprom that it will
fall privy to competition law within the EU pursuant
to principles of market liberalisation [Van Elsuwege
2012:24]. Subsequently, EU-Russia energy relations
have been further aggravated by the Commission’s
formal proceedings initiated in September 2012 as
to whether Gazprom abused to its market position
in Central and Eastern-European member states, in
breach of Art. 102 TFEU. Russia, on the other hand,
having threatened to use the WTO instruments as
a means of protecting its interests*> submitted a re-
quest for consultation on 30 April 2014 regarding the
TEP which it views as inconsistent with several obli-
gations of the EU under the WTO?.

9. EU Competition Law and the Energy Markets

Tackling the anti-competitive behaviour of verti-
cally integrated energy undertakings and ensuring
free access to the transportation infrastructure was at
the fore of establishing competition in the European
energy market. Whilst various proposals were made
in order to achieve this objective, competition rules
(Art. 85 and 86 of the EC Treaty (today’s EU Com-
petition Law under Art. 101 and Art. 102 TFEU))
initially had a lesser role to play in the EU energy
market with the regulatory approach being pursued
in the alternative through the consecutive liberaliza-
tion packages adopted. Amongst the Union’s market
liberalization efforts implemented through the pack-
ages, the two measures, as mentioned above, which
specifically targeted anticompetitive behaviour of
energy incumbents was the unbundling regime and
TPA rules. Therefore, despite competition law being
pushed to the periphery during the early stages of the
EU energy market, throughout the implementation
of the liberalization directives, Competition law be-
gan to play an increasingly important role as the EU’s

energy market grew and matured [Roggenkamp,
Boisseleu 2005:3].

Today competition law appears to be a powerful
tool in the Commission’s Liberalisation artillery. EU
competition law is found in Art. 101 TFEU, which
prohibits agreements between undertakings, which
may affect trade between Member States and distort
competition in the internal market, and in Art. 102
TFEU, which prohibits the abuse of a dominant po-
sition by an undertaking within the internal market
or in a substantial part of it. The EU Merger Regula-
tion (EC) No. 139/2004 is also powerful tool. Under
Art. 2(3) of the Merger Regulation®, the Commis-
sion is entitled to declare a concentration that causes
significant impediments to effective competition in-
compatible with the internal market, particularly if it
concerns the strengthening of a dominant position
in the market™.

Where energy undertakings are reluctant to abide
by the applicable unbundling rules, the Commission
encourages them to do so by virtue of Competition
law under Art. 102 TFEU [Talus 2013:67]. In many
ways, the Commission can be said to be achieving
more through resorting to general competition rules,
than it did before through its regulatory measures
[Talus 2013:83]. It follows that the Commission
has been using Art. 102 TFEU to further its agenda
and secure further commitments from undertak-
ings that extend beyond the ambit of the unbun-
dling requirements [Johnston, Block 2012:71]. In
particular, the Commission has been approaching
TSO’s of vertically integrated energy undertakings
that are operating under an ITO model, with evi-
dence of its anti-competitive behaviour which it then
uses as leverage for obtaining further commitments
[Westerhof 2009:27]. In so doing, the undertakings
are obliged to agree to ownership unbundling or al-
ternatively fall privy to antirust prosecution under
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32 Bryanski G. Russia May Contest EU Energy Rules in WTO. — Reuters. November 16, 2011. URL: https://www.reuters.com/
article/russia-wto-energy/russia-may-contest-eu-energy-rules-in-wto-source-idUSL5E7MF3ZE20111116 (accessed date:
31.07.2018).

3 WTO, European Union and its Member States. Certain Measures Relating to the Energy Sector. Request for consultations
by the Russian Federation dated April 30, 2014. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_SO006.
aspx?Query=(@Symbol=%20wt/ds476/1%200r%20wt/ds476/1/*)&Language=ENGLISH&Context=FomerScriptedSearch&
languageUIChanged=true# (accessed date: 31.07.2018).

3% See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004R0139&from=en
(accessed date: 27.07.2018).

3 A recent case concerns the proposed acquisition of the only Greek gas transmission system operator DESFA by SOCAR,
the State Oil Company of Azerbaijan Republic which is pending approval by the European Commission on account of the
Commission’s concerns that the proposed merged entity “may have the ability and the incentive to hinder competitive
upstream gas suppliers from accessing the Greek transmission system, in order to reduce competition on the upstream
wholesale gas market in Greece” (see Commission Press Release: Commission opens in-depth investigation into proposed
acquisition of Greek gas transmission system operator DESFA by SOCAR dated November 5, 2014. URL: http://europa.eu/
rapid/press-release_IP-14-1442_en.htm (accessed date: 24.07.2018)).

77



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

H.A. Teopruoy

Art. 102 TFEU [Willems, Sul, Benizri 2010:340]. Giv-
en the prospect of hefty financial fines and the likely
reputational damage, undertakings have been willing
to concede on the Commission’s request [Willems,
Sul, Benizri 2010:340]. This manoeuvre has been
particularly successful amongst European undertak-
ings that have agreed to unbundle and sell segments
of their transmission activities despite the ITO mod-
el under which they were operating [Johnston, Block
2012:71]. The Commission’s use of Competition law
has therefore proved to be a persuasive instrument in
ensuring compliance with the prevailing unbundling
regime [Talus 2013:137].

10. Application of EU Competition Law on
Gazprom: the EU Competition Investigation of
Gazprom’s Sales in Central and Eastern Europe

To discuss the realities of the application of the
unbundling regime on Russia’s Gazprom, without
taking into the account the contribution EU com-
petition law has made to the unbundling process,
would be negligent. After all, the unbundling process
is aimed restricting undertakings from discriminat-
ing against its competitors, which is strongly linked
to the abuse of dominant position under Art. 102
TFEU. Today competition law appears to be a power-
ful tool in the Commission’s Liberalisation artillery.
Where energy undertaking are reluctant to abide by
the applicable unbundling rules, the Commission
encourages them to do so by virtue of Competition
law under Art. 102 TFEU [Talus 2013:67]. These de-
velopments have also affected Gazprom. Where the
transmission of gas to the EU by Gazprom was not
previously affected by competition law, today the
situation has completely changed [Talus 2013:241].

The full extent of the influence of competition
on Gazprom is best illustrated in the Baltic energy
market where the Commission was asked to inves-
tigate potential market abuse on account of the po-
litically motivated price discrimination of Lithuania’s
gas®. In September 2011, the Commission launched
a series of raids on Gazprom offices in Central and

Eastern Europe to accumulate sufficient evidence
on suspicions that Gazprom was abusing its domi-
nant position in its upstream gas supply markets.
The Commission alleged that some of Gazprom’s
business practices in Central and Eastern gas mar-
kets constituted an abuse of its dominant position in
breach of Art. 102 TFEU. In particular, the Commis-
sion alleged that by imposing territorial restrictions
in its supply contracts, Gazprom was effectively seg-
regating Central and Eastern gas markets. The ter-
ritorial restrictions included measures inhibiting the
cross-border flow of gas such as export ban clauses
and destination clauses which facilitated Gazprom
to pursue a strategy of market partitioning, thereby
enabling Gazprom to charge unfair prices in five
eastern EU member states, namely Bulgaria, Estonia,
Latvia, Lithuania, and Poland, by charging prices sig-
nificantly higher compared to Gazprom’s costs or to
benchmark prices”.

Formal proceedings were brought against Gaz-
prom on 4 September 2012 for market abuse in Cen-
tral and Eastern Europe contrary to Art. 102 TFEU
[Riley 2012:1]. According to the Commission’s pre-
liminary findings, Gazprom may have been lever-
aging its dominant market position by making the
supply of gas to Bulgaria and Poland dependent on
obtaining unrelated commitments from wholesal-
ers concerning gas transport infrastructure. By way
of example, gas supplies were contingent on invest-
ments in pipeline projects promoted by Gazprom
(i.e. the South Stream project in Bulgaria) or conced-
ing on Gazprom’s reinforced control over a pipeline
(i.e. the Yamal-Europe pipeline in Poland). Such
behaviour, if confirmed, would impede the cross-
border sale of gas within the single market thus
lowering the liquidity and efficiency of gas markets.
Furthermore it would raise artificial barriers to trade
between Member States and results in higher gas
prices. The hefty fines imposed for antitrust viola-
tions, which may reach up to 10% of the dominant
undertaking’s total turnover in the preceding year®,
may explain Gazproms willingness to offer com-
mitments® so as to alleviate the Commission’s con-

% See OAO Gazprom v. Republic of Lithuania. SCC, Final Award. Arbitration No. V (125/2011). Para. 155. URL: http://
arbitrations.ru/files/articles/uploaded/Gazprom_v_Lithuania_Final_Award_SCC.pdf (accessed date: 22.07.2018).

3 Commission Press Release: Commission sends statement of objections to Gazprom for alleged abuse of dominance on
Central and Eastern European Gas Supply Markets dated April 24, 2015. URL: http://europa.eu/rapid/press-release_IP-15-

4828_en.htm (accessed date: 29.07.2018).

3 See Art. 23(2) of the Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003

R0001&from=EN (accessed date: 29.07.2018).
3 |bid. Art. 9.

40 See Case AT.39816. Upstream gas supplies in Central and Eastern Europe dated May 24, 2018. URL: http://ec.europa.eu/
competition/antitrust/cases/dec_docs/39816/39816_10148_3.pdf (accessed date: 29.07.2018).
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cerns®. Introduced into EU competition law by Art.
9 of Regulation 1/2003, commitment decisions allow
the Commission to terminate the investigation with-
out the finding of infringement and the subsequent
imposition of a fine. The standard of proof is thus
significantly low. The parties may propose remedies
to remove the Commission’s concerns embodied into
legally binding commitment decisions. In essence,
“‘commitment decisions are a bargain between the
Commission and the undertaking concerned” [Von
Rosenberg 2009:245]. By contrast, antitrust proce-
dures under Art. 7 of the same regulation may lead
to the establishment of an infringement and levy sig-
nificant fines. Damages before national courts may
also be triggered.

In particular, Gazprom’s proposed measures to
remedy competition concerns relate to the removal
of restrictions to re-sell gas cross-border, to ensuring
competitive gas prices in Central and Eastern Euro-
pean gas markets and removing demands in relation
to gas infrastructure projects obtained through its
dominant market position*". The Commission’s mar-
ket testing of Gazprom’s concessions, if satisfactory,
would mean it could adopt a decision making the
commitments legally binding on Gazprom. In the
event that Gazprom breaks such commitments, the
Commission may then impose a fine up to 10% of
the company’s worldwide turnover, without having
to prove an infringement of the EU antitrust rules*.

Although the proceedings only reached fruition
in May 2018%, on account of the market testing, they
have no doubt nudged Gazprom towards ownership
unbundling on the Lithuanian market, as well as oth-
er affected Eastern European states where Gazprom
may fall privy to EU Competition rules. The fact that
the Commission has secured the commitments from
Gazprom that extend beyond the usual unbundling
provisions, makes it clear that the Commission’s use
of Competition law has proved to be a persuasive in-
strument in obtaining Gazproms compliance with
the prevailing unbundling regime [Talus 2013:137].

11. Conclusion

Having discussed the different perspectives of the
unbundling regime, it is clear that the EU and Russia’s

objectives are manifestly inconsistent with the EU
seeking more competition to secure its energy supply
whilst Russia seeks to retain its dominant position
within the European energy market. It goes without
saying that Russia is not pleased by the Commis-
sion’s unbundling rules for which it has raised sev-
eral legal issues to contest its application. That said,
the EU sees Gazprom’s ever-increasing control over
EU energy infrastructure as a source of concern for
which its measures are justified. By imposing the re-
quirements of the so-called Gazprom clause, the EU
seeks to secure its energy supply which is threatened
by Gazprom's control over its transmission network.
This is in addition to other incidents which have
driven the Union to err on the side of caution such as
the gas crises and Russia’s reluctance to formalise its
bilateral energy relations with the Union in a legally
binding framework [Van Der Bergh 2009:232].

Providing an elaborate account of the pros and
cons of the unbundling regime and the third country
clause falls beyond the ambit of this article. However
it is important to note that in the absence of a legal
framework, the unbundling regulation has not done
much to stabilise EU-Russia relations. The TEP’s un-
bundling regime seems to have become another sim-
mering issue in a relationship already riddled with
concerns [Talus 2013:84]. If anything, it has brought
the differences between these strategic partners to
the fore. This is not surprising given that unbundling
hinges on control of the gas transmission network
which is of strategic relevance to both the EU and
Russia.

Whilst the EU’s unbundling regulation is limited
to its own territory and does not specifically address
Gazprom, Gazprom’s presence on the European en-
ergy market means that it falls within the scope of
its application. Albeit surreptitiously, perhaps the
application of EU energy regulation concerning
ownership and management of Russian pipelines on
EU soil, would have best been addressed within the
realm of a bilateral or multilateral legal agreement,
rather than unilaterally imposed obligations pur-
suant to EU directives. With that in mind, the fact
that Russia has been reluctant to institutionalise EU-
Russia relations within a legally binding framework
or the multilateral global architecture, may well jus-

41 Press Release: Antitrust: Commission invites comments on Gazprom commitments concerning Central and European
gas markets Brussels dated March 13, 2017. URL: http://europa.eu/rapid/press-release_IP-17-555_en.htm (accessed date:

29.07.2018).
42 |bidem.

4 Press Release: Antitrust: Commission imposes binding obligations on Gazprom to enable free flow of gas at competitive
prices in Central and Eastern European gas markets Brussels dated May 24, 2018. URL: http://europa.eu/rapid/press-

release_IP-18-3921_en.htm (accessed date: 29.07.2018).
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tify the Union’s manoeuvres in pursuing its agenda
(although unilaterally) beyond the ambit of a bilat-
eral agreement. The ever-prevailing delays in negoti-
ating a new partnership agreement and Russia’s with-
drawal from the ECT, give credence to this assertion
and to some degree allude to a somewhat strategic
Union which has pursued its energy security agenda
through its internal regulation which has been exter-
nalised, in the absence of international legal instru-
ments that could regulate energy relations between
these strategic partners.

The objectives of EU internal energy policy, quite
simply put and as indicated earlier, entail three ele-
ments - competitiveness; security and the environ-
ment. More specifically, the three objectives relate to
the EU’s endeavours to provide secure and affordable
energy to European consumers; curb the Union’s vul-
nerability in its energy dependence on external sup-
pliers; and combat climate change. What links these
three dimensions is the fact that the Union seeks to
fulfil these objectives by way of a market-based ap-
proach which is heavily embedded in regulation. As
such, legal frameworks such as regulations; direc-
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PEOOPMA ONOIOBOPEHHOCTHU
O NMPABUNTAX U NMPOLIEAYPAX
PA3PELWLEHA CINOPOB BTO

BBEIEHME. Bonpoc o pepopme JJozosoperrocmu
0 Npasunax u nPouedypax paspeuieHus cnopos g6-
nsemca kpaiine axmyanvHoim. Cmpanvl — 4ieHbl
BTO cmpemamcs coenacosamv HO6ble NONONEHUS,
Komopovle N03607AM NOBbICUMb dPPeKmMUBHOCDb
paspeuienus cnopos.

MATEPVAIJIBI 1 METO[BI. Asmopom npoana-
JIUUPOBAHBL MAMEPUATILL NEPe2060PHO20 NPoecca
no pegopme JJozosopenHocmu o npasunax u npo-
uedypax paspeuienus cnopos. B cmamve npeo-
CMaeneHbl KOMMEHMApuy, a makxie npusedeHa
npakmuka, Komopas coomeemcmeyem paccma-
mpueaemoim 6 nepezosopHom npouecce 12 sonpo-
cam. Memooosnozuuecky 0cHOBY UCCTIE008aAHUS CO-
CMaenAm 06useHay Hble U CNeUUasbHble Mernoobl.
PE3YJIBTATBI UCCIEOQOBAHWA. 1o umozam
NpoBe0eHH020 UCCTIE008AHUS ABMOP NPUXOOUM K
661600y 0 Mom, 4mo JJoz060peHHOCMb 0 NPABUNIAX U
npouedypax paspeuieHus cnopos mpebyem 3Hauu-
menvHo20 pedopmuposanus. OoHako cmpauvl —
unenvt BTO c evicokoii cmenenvio ocmopoiHocmu
omuocamcesi K pacuuperuro nonHomouuit BTO,
cmpemsAcy 0be3onacump cebs om B03MONHBIX pe-
UieHUll U 02paHu1eHuil, NPOMUBOPeHAULUX UX UH-
mepecam.

OBCYJXJJEHVE U BBIBOJDBI. Asmop oOaem
oueHKy o6cyioaemoim 6 pamkax pedopmut [Jozoeo-
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PeHHOCMU 0 NPAsUnAx u npouedypax paspeuteHus
cnopos sonpocam. B nacmosueli cmamve coenan
601600 0 HEOOXOOUMOCIU 6HECEHUS U3MeHeHUll 6
nonoxerus [J02060peHHOCU 0 NPABUNAX U NPOLje-
dypax paspeuwsenus cnopos. ITpu smom ommeuaem-
s, umo pso npeonoxeHuti, o6cyiHoaemvix 8 xooe
pedopmul, He sA6nAI0OMCA Uenecoobpasuimu. Kpome
Moo, A6Mop ommeuaem, 4mo NPU HolHeUuHeM
opmame pabomuvt 6epOAMHOCY OKOHUAHUS Nepe-
2060p0o6 no pegpopme JloeosopenHocmu 0 Npasunax
U npouedypax paspeuieHus cnopos KpaiiHe maua.
Tocyoapcmeam — unenam BTO neobxo0umo npu-
HAMb 80 BHUMAHUE UHbLE POPMAMBL NePe20BOPHOLL
pabomuvi, Komopvie 6ydym npedycmampusamo
ycmanossieHue KOHKPeMmHbIX CPoKos, O/ ycKope-
HUS OKOHYAHUS Nepe20B0PHO20 NPOUECCA.
KJTFOYEBBIE CTIOBA: BTO, peopma BTO, Jlo-
2060PEHHOCIIb O NPABUNAX U NPOUEOYPAX paspeue-
HUS CNOPOB, paspeuleriie CHOPOS, OMmeemHble Mepbl,
mpemvi CIMOPOHDI, HAUMEHee PaA36uUmvle CHPaHbl,
agpdexmusHocmy paspeuieHuss cnopoe
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NEGOTIATIONS ON IMPROVEMENTS
AND CLARIFICATIONS OF THE
WTO DISPUTE SETTLEMENT

UNDERSTANDING

INTRODUCTION. Negotiations on improve-
ments and clarifications of the WTO Dispute Settle-
ment Understanding are on top of the agenda today.

WTO members are negotiating new rules, which are
deemed to improve the effectiveness of WTO dispute
settlement system.

MATERIALS AND METHODS. The author has
analyzed negotiations reports and materials as well
as practice of the Dispute Settlement Body with re-
spect to the issues discussed and presented comments
concerning twelve issues discussed in the course of
negotiations process. The methodological basis of
the research consists of general scientific and special
methods.

RESEARCH RESULTS. The author comes to the
conclusion, that the Dispute Settlement Understand-
ing needs substantive review. However, WTO mem-
bers are very cautions when giving additional pow-
ers to the WTO, trying to secure themselves from any
decisions, which could be contrary to their interests.

DISCUSSION AND CONCLUSIONS. The
author has presented the assessment of twelve issues
discussed in the course of negotiations on improve-

€peroBopbl 110 COBEPIIEHCTBOBAHUIO U

I I YTOYHEHUIO TONI0KeHuI [loroBopeHHOCTI
0 IpaBWIax U NpOLEAypax paspeleHus
criopoB (fanee — JJoroBopeHHOCTb) MAYT € 1997 T.
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ments and clarifications of the Dispute Settlement
Understanding and come to the conclusion that Dis-
pute Settlement Understanding needs to be reviewed.
At the same time certain changes proposed are not vi-
able and beneficial. Moreover, it should be highlighted
that the current organization of the course of negotia-
tions is not really productive and the negotiations are
not likely to be finished. For this reason, WTO mem-
bers need to work on organization of the negotiations,
putting strict deadlines to facilitate the conclusion of
the negotiation process.
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developed countries, effectiveness of the WTO Dis-
pute Settlement System
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B 2001 r. mo uTOraM MMHMCTEPCKOI KOH(pepeHIyn
B [loxe 6bl1a mpyHATa [lekmapaiys, COrnacHo KOTo-
poii cTpansl — wiensl BTO cormacummcp Ha «irpose-
JieHJie TIeperoBOPOB 00 YIyYILIEHNN U Pa3bACHEHUN
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Horosopennoctu». Ilpenmnonaranoch, 4To Iepero-
BOpPBI 3aKOHYATCs He mosfHee Mast 2003 r.' OpHako
10 MICTEYEHMU JJAHHOTO CPOKa IIeperoBOphl 3aBep-
IIEHBI He OBUIN.

JericTByommit MaH/IaT IEPETOBOPOB 3aKPEIIEH
B 1. 34 TOHKOHICKOJI MMHMCTEPCKOI AeKIaparyn?,
IpefycMaTpUBaKoIeM pa3pabOTKy COINACOBAaHHBIX
n3MeHeHMiT B JIOrOBOPEHHOCTb Ha OCHOBE IIpe]-
NoXKeHMit cTpaH — 4yineHoB BTO B 1enax yckopeHus
Ipoliecca pacCMOTPEHMA CIIOPOB U TIOBbILIEHN €r0
3¢ dexTUBHOCTIL.

Opranom BTO, oTBeTCTBEHHBIM 3a KOOpAMHA-
L0 [1eperoBopoB, ABsAeTca CrenyanbHas ceccus
Oprana no paspemenuto cropos BTO, gmeiicTy-
oulas I0j IpeficefarenbcTBoM Iocina CeHerana
K. Ceka. B Hacrosimee Bpems pabora mpueT mpe-
VIMYIIIECTBEHHO B pOpMaTe KOHCY/IbTALil B MaJIbIX
TpyIIax C IpoBefeHueM 3acefannit CrenmanbHON
ceccun Oprasa 1o paspemeHnto copos BTO He-
cKonbKo pas B rof,. Ilocnennsas sepcus KoHconuau-
POBAHHOT'O TEKCTA BCEX ITPEJ/IOKEHMII 110 BHECEHNIO
yTouHeHMiI B JJOroBOpeHHOCTb Oblla pacrpocrpa-
HeHa B utone 2008 I. 1 10 CUX IIOP OCTA€TCA aKTY-
aJIbHOIA.

C HOs16ps 2016 T. O6BUIO IPUHATO pelleHye TIPO-
BOJMTb IIEPETrOBOPbI 10 KaX[oMy 13 12 Haxops-
IMXCA Ha PACCMOTPEHMY BOIIPOCOB IOOYEPENHO’.
VIx aHanusy 1 noceslleHa JaHHAsA CTATbA.

1. IIpaBa TpeTbUX CTOPOH

TocymapcrBa — unenst BTO o06cyx/aor BO3MOX-
HOCTD 3asBJIEHNA IIPAB TPETbell CTOPOHOIL B CIIOpe
o ucredeHuy 10 mHeN mocie NpUHATUA PeLleHNs
00 yupexxzenun Tpererickor rpymmsl (ganee — TT)
[Kazzi 2015:207]. Cratbsa 10 [loroBopeHHOCTM He
npefycMaTpuBaeT CpoK, B TedeHMe KOTOPOro Io-
cre yupexxzienns TT' TpeTbs cTOpoHA MOXKeT IPHCO-
eIMHNUTBCA K CIIOpy. B cBA3K ¢ aTUM ellle B paMKax
Cogera I'ATT 6b110 ycTaHOBIEHO, YTO BO M36e€Xa-
HIIe 3aTATUBAHNA IPOLeyPbl paspelleHNns CIIopoB,
rocygapctso — wieH BTO momxHO 3asgBUTH O CBO-

€M HaMepeHUM IPMUCOeNNHUTBCA K CIOpY B Kade-
CTBe TpeTbell CTOPOHBI He IMO3[jHee YeM B TedeHue
10 mHeit ¢ MomeHTa yupexpenus TI*. B xope nepe-
TOBOPOB OT/ie/ibHble CTpaHbl — uneHbl BTO BbI-
pasmmy CBOe corjacue IpefycMoTpeTh Oosee ruob-
KYI0 TIpOLIeAYpPY HPMCOEINHEHNA TPeTbUX CTOPOH
K CIIOpY, TOIZla KaK MX OIIOHEHTbl HacTaMBa/lN Ha
3aKpeIyIeHNy B CaMOM TeKcTe [loroBOpeHHOCTH To-
noxxeHus o 10-gHeBHOM cpoke. Bce y4acTHUKM BbI-
PasuIy coryacue, YTo MpUCOeIHEHNe TPeThell CTo-
POHBI K CIIOPY, BHE 3aBMCYMOCTY OT YCTaHOB/IEHHOI!
HpOLEfyphbl, He JO/DKHO YCTIOXHATh XOf IpOu3-
BoficTBa 10 cropy. Ilogo6HasA CI0XKHOCTD MOXET
BO3HMKHYTb B CBA3M C IIpuMeHeHueM cT. 8.3 Jloro-
BOPEHHOCTH, IpelycMaTpuBaoLlell, 4YTO IpaXK/jaHe
TOCYJApPCTB — TPeTbUX CTOPOH B CIOpe He MOTYT
BBICTYIAaTh B KauecTBe 41eHOB TI, ecnmu cTOpOHBI
He JJOTOBOPWINCH 00 nHOM. Takum o6paszoM, B ciy-
qae, ecu TT 6Gyzmet yxe chopmmpoBana 1 Ha 9T
cTaguu cTpaHa — wieH BTO BbIpasut csoe xenaHue
HPYCOENHNTBCS B KaUeCTBe TPeThell CTOPOHBI, 3TO
IpMBeieT K HeOOXONVIMOCTH IIepecMOTpa COCTaBa
TT. bonee cymiecTBeHHbIe 3alep>KKI MOTYT BO3HUK-
HYTb, ecu rocyfapctso — wied BTO 3aaBur o cso-
eM JKeJTaHUM TIPUCOEAVHNUTDBCA B KayecTBe TpeTbel
CTOPOHBI Ha 60J1ee TIO3/IHETT CTauN.

O6cyxpaeTcs TakKe BOIPOC BO3MOXKHOCTU
IPUCOeVHEHNA K CIIOPY B KaueCcTBe TPeTbeil CTo-
POHBI Ha CTafiuM PACCMOTPEHUsS Cropa Amess-
IIMIOHHBIM opraHoM (panee — AO) wim mporenyp
II0 KOHTPOJIIO 33 COOMIOfIeHNeM OTBETYMKOM PeKO-
MeHpanuit Opra”a no paspemuieHuto crnopos BTO
(nanee — OPC BTO).

Pacimmpenne mpas TpeTbell CTpaHbl Leecoo-
OpasHO B CBA3M C TeM, YTO Ha CTaJMU PAcCCMOTpe-
Hus cniopa TT 6onblnoe sHaueHye npupaercs dax-
TUYECKONl CTOPOHE fie/la, YTO MOXKeT OBITb MeHee
aKTya/lIbHBIM JI1 OCTa/IbHBIX CTpaH — 4eHoB BTO.
ITpu aTOM Ha cTaguu paccmoTperus crnopa AO mof-
HMMAIOTCA UCKTIOYMTENTbHO BOIPOCH IIpaBa, 4To,
KaK IIPaBM/IO, BBI3BIBAET 3HAYMTEIBHO OOMBILINIL
MHTepec.

' Ministerial Declaration. Adopted on 14 November 2001. Para. 30. URL: https://www.wto.org/english/thewto_e/minist_e/
min01_e/mindecl_e.htm (accessed date: 10.09.2018).

2 Cm.: Doha Work Programme. Ministerial Declaration. Adopted on 18 December 2005. Para. 35. URL: https://docs.wto.
org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueldList=70196&CurrentCatalogueldindex=0&Full
TextSearch= (accessed date: 10.09.2018).

3 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. Para. 16. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%4
0Symbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScripted
Search&languageUlChanged=true# (accessed date: 10.09.2018).

4 Third-Party Participation in Panels. Statement by the Chairman of the Council. 1994. URL: https://docs.wto.org/
gattdocs/q/GG/C/COM-3.PDF (accessed date: 10.09.2018).
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2. IIpouenypa popmMupoBanms
TPeTeliCKIX IPyII

Crpanbl - yyactHuku BTO crpemsarcs obecre-
4UTh HajJM4yMe CIelaJbHON KOMIIETEHTHOCTH YJle-
HOB TT, Tak Kak cT. 8 JJoroBopeHHOCTM He IIpefiycMa-
TpUBAET B KaueCTBe HeOOXOIVIMOTO YCTIOBA Ha/IM4ie
CIIeLVa/IbHBIX 3HAaHUII 10 NpenMery cropa. Hekoto-
pble Jiefleraluy TaoKe IIPejIaraloT IIpefycMOTpPETh
BO3MOXXHOCTD y4yactuA B TT' rpaxkmaH rocymapcrs —
TPETbMX CTOPOH, He ABJAMIINXCA TOCCTY KALVMI.
OrtpenbHble cTpanbl — wieHsl BTO, B epsyto ouepenb
CIIA u EC, B criopax, B KOTOPBbIX OHU He AB/IAIOTCA
UCTLAMY WM OTBETYMKAMIY, CUCTEMATUYECKU IIpHU-
COEMMHAITCA K CIIOPY B KaueCTBe TPeThell CTOPOHBL
B cBA3YM ¢ 9TMM COITIACHO HbIHEIIHEMY Pery/l1upoBa-
HUIO TPaX[aHe TaKMX rocyfapcts — wieHoB BTO He
MOTYT BBICTYIIaTh B KadecTBe 4jeHoB 1T, ec cTopo-
HBI CTIOpa He JI0TOBOPU/INCH 00 IHOM. DTO PUBONT K
Tomy, uro rpaxkaane CIIIA n EC, 6yzyun, kak mpasuro,
Hayboriee ONBITHBIMM CIIEIMAINCTaMM, (PaKTIYeCKy
VICKJTIOYAIOTCSA 13 CIIVICKOB IIOTEHIVA/IbHBIX KaHAU/A-
T0B B wieHbl TI°. OfHaKo OTMETNM, YTO I POCCHIA-
CKOJ1 CTOPOHBI IIPEJIOKEHHOE M3MEHEHME He KaXKeTCs
npuemneMbiM. B nHTepecax Poccun, 4ro6st wienst TT
ObUI MaKCMMabHO GectipucTpacTHbiMU. HblHenHee
perynmMpoBaHie B JaHHOM CIIy4ae CO3fIaeT JIOIOMHMU-
Te/IbHble TaPAHTII TAKOI OeCIIPYCTPACTHOCTH.

3. JononHNTENbHOE PACCMOTPEHIIE U
ycraHosinenne ¢pakros TT B pamkax
ane/UIANMOHHOI CTaguN

Y4acTHMKM [1eperoBOPOB COIIACHDI, YTO TAKON Me-
XaHU3M HeoOXomuM B cutyanun, korga AO oTMeHseT
pemerne TT u BosHUKaeT HEOOXOAMMOCTD aHa/IM3a
(aKTIYecKoil CTOPOHBI Je/a JUIA 3aBepIIeHNs pac-
cMoTpenus criopa (aHrL. remand). [Ipu atom AO He
VIMeeT TIOJTHOMOYMIT PacCMaTpyBaTh BOIPOCHI (akTa,
KOTOpbIMM HafeneHa uckmountensHo TT. ITpobre-
Ma 3aK/II09aeTCA B OTCYTCTBMY €JHOTO MOHVMAHMA
TOT0, KaKasi 13 CTOPOH (MCTel] WM OTBETYNK) JO/DKHA
VHNLIMMPOBATh Bo3BpaleHne cropa B TT.

B Hacrosee BpeMs paccMaTpMBAIOTCSA TIPeIO-
xenns Kopen® n Hosoit 3emanann’.

Hosas 3emanpmsa mpepnaraeT MexaHusM, B pe-
3ynbTate Kotoporo mo cnopy AO mpuHuMaeT fBa
poxnasia. B neppom AO pexoMeHZyeT BEpHYTb CIIOp
B TT n npepcraifer BHIBOABI 110 UTOTaM COOCTBEH-
Horo paccmorpenus. CoorsercTBeHHO, TI' BHOBb
paccMaTpuBaeT BOIPOCH Kak (hakTa, TaK M IpaBa.
Ilo pesymbraTaM [OIOTHUTENBHOTO paccCMOTpe-
Hua TT npunHmMmaet HoOBbI Jokaan. Ha Hero 3atem
TaKKe MOXeT OBbITb IOfJaHa alle/ULALNA, 0 UTOraM
KoTopoit AO mpuHMMaeT BTOpOIl AOKIam. Takoit
MeXaHM3M IIpefillaraeTcs i coOMofieHNsA Iporiec-
CYaJIbHBIX CPOKOB, TaK KaK JIOIOJIHUTEJIbHOE pac-
CMOTpeHMEe MOKET UX CYLeCTBEHHO YBenn4InTh. Ho
y ctpal — wieHoB BTO Bo3HMKaeT MHOXeCTBO BO-
IIPOCOB O MeXaHNM3Me UCIIONHEHNUA peKOMeHaINit,
cofiep>Kalmxcs B IBYX foknaagax AO.

Kopest mpepmmaraer, 4TtoObl Ipu HalpaBlIeHUN
CIIopa Ha JIONOHNTeNbHOe paccMoTpenue B TT AO
IPVMHMMAJI OBl «IIpefiBapyUTe/IbHbIe PeKOMEHIALINI»,
YKa3bIBas, 4TO He MOXKET 3aBEPIIUTb PACCMOTPEHME
criopa. [Tpu atom TT 6yzmer paccmaTpyBath TONBKO
(baKTbl, He BBIHOCS HOBBIX PeIIeHNII 10 BOIPOCAM
IpaBa, a 3aTeM HOBBIN foknay TT Oyner HanpaBsieH
o6parno B AO. ITpouenypHo faHHOe HpeIoXeHne
Oosee JIOIMYHOE, HO C HMM TaKKe CBA3aH PAJ He
paspelleHHbIX T0Ka BOIPOCOB. B yactHOCTH, Kak TT
MOXKeT paccMarpuBarh GakThl 6e3 IpaBOBOTO aHa-
mm3a? K oMy >ke BO3HUKaeT Ipo6ieMa co CpoKamu
OpUHATUA UTOroBoro foknaga AO, KoTopble B Ta-
KOM CJTy4ae 3aTATMBAIOTCA.

Y 060uX IpeanoXeHnit HeT aKTUBHBIX CTOPOH-
HUKOB ¥ IpOoTUBHUKOB. CTpaHbl — wieHsl BTO B
OCHOBHOM 33JIal0T YTOYHSAMIMINE BOIPOCHI, IIbITa-
ACb COBMECTHO BBIPAaOOTATh ONTUMAIbHYIO IIPO-
Henypy-

CrneflyeT OTMETHUTD, YTO B CBA3M C HbIHEIIHEM
kpusucoM B AO [Tpyuk-®énoposa 2018:112-121],
BBI3BAHHBIM HEBO3MO)XHOCTBIO HauaTb O0TOOp ue-
HOB AQO, a TakXe KpuUTHKOI geArenbHocTu AO,
B TOM 4YJC/le B CBA3U C IIPEBBIIIEHMEM MM CBOMX
nonHomounit [Terence 2018:4], peamizoBatb mpep-
JIO>KEHHDbIE M3MEHEHM A He IIPefCTaBIAETCA BO3SMOX-
HbIM. Ha JaHHBI MOMEHT ocTanoch Tpu wieHa AO,
CPOK IIOJTHOMOYMII KOTOPBIX McTeKaeT 10 mexkabps
2019 r. n 30 HOs6ps1 2020 1.

5 Composition of WTO Dispute Settlement Panels-ADCNY. International Trade Committee Proposal. 2005. URL: http://
www.nycbar.org/pdf/report/Composition_of_WTO.pdf (accessed date: 10.09.2018).

6 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto. 2011. Paras.
280-282. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Symbol%3d+tn%2fds%2f*+a
nd+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSearch&anguageUlChanged=
true# (accessed date: 10.09.2018).

7 lbidem.

8 Appellate Body Members. — WTO official website. URL: https://www.wto.org/english/tratop_e/dispu_e/ab_members_
descrp_e.htm (accessed date: 10.09.2018).
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Crpanpl - wiensl BTO paboraior Hapg BO3-
MOXXHOCTbIO pedopmupoBanuss AO B 1enom’.
AKTUBHYI0 TO3MIUI0O 3aHMMaeT EBpomeiickuit
CO03, ImpepIaraomuii psj HoBoBBegeHui'. OHM
COCTOAT B CrlefyiomeM. Bo-mepBbix, paspaborarsb
HOBble MPaBNIa, KOTOPbIE OINpefieNAT B KaKUX
cryvyasax wieHbl AO MOTIYT HpORO/DKUTb paccMo-
TpeHMe CIOpPOB, KOI[a CPOK MX IOTHOMOYMIT JC-
TeK. Bo-BTOpBIX, 0becreynTh 3aBeplIeHME ames-
TALMOHHOTO paccMoTpeHus B 90-IHEBHBIN CPOK.
B cBA3M ¢ HBIHEITHMM KPU3UCOM OHO JJTUTCS OKO/IO
OfIHOTO TOfia. B-TpeTbMX, YeTKO YCTaHOBUTDH, UTO
AO pomxeH paccMaTpuBaTh MCKIIOYUTENILHO BO-
IpOCHI, HeOOXOAVMBle M/IA paspelleHys CIopa
Mexny ctropoHamy. Ha mpakTuke AO HeofHOKpart-
HO paccMaTpMBaJl BOIPOCHI, KOTOpbIe He OBIIN He-
obxonuMsl i paspeuenus cropa'l. Tak, I1. Te-
peHc ykasbiBaeT Ha To, 4To CIIA oTmevanu, 4To
BbIBOABI AO 10 BOIpocaM, PacCMOTpeHue KOTO-
PBIX He AB/IAETCA HEOOXOAMMBIM LA paspelleHns
CIIopa, MO CYLIeCTBY NPEACTABIAT coboit obiter
dicta [Terence 2017:9]"%. B-ueTBepThIX, IIpeRyCMO-
TpeTb MeXaHM3M eXeTOIHbIX BCTped 4seHoB BTO
¢ wieHamu AO i 0OCY>XHeHMsI CUCTEMHBIX BO-
IIPOCOB.

Kpome Toro, mns obecnedenust adpdexTusHOro
¢dyuxumonnposanns AO Epomnerickuit coro3 mpep-
/1araeT yBeMYNUTb CPOK WIEHCTBA C YeThIpex JI0 Iie-
CTH JIET, a TAK)Ke YBEIMYUTD KONMNYIeCTBO YwieHoB AO
¢ cemu o fieaty. [Ipennoxenne Taxxe BKIIOYaeT
npaBuia, obecredyBaoNe aBTOMATHYECKOe Ha-
4ajI0 BLIOOPOB IO MCTEYEHVM TIO/THOMOYWII WIEHOB
AO.

JJaHHbIE TIpEIOKEHNA B HACTOALIUIT MOMEHT
HAXOJIATCS HAa paCCMOTPEHNM TOCYAAPCTB — YIEHOB
BTO.

4. Pemienus, NIPMHNMAEMbIEC 10 B3aIMHOMY
COITTacuI0 CTOPOH

B pamkax mneperoBopHOro Iporecca IO BO-
npocy o nopsagke ysegomnenns OPC BTO o po-
CTIDKEHMY B3aMIMOIIPUEM/IEMOTO YPeTyIMpOBaHMNA
CIlopa B IEHTpe AVCKYCCUM OKa3aicA BOIPOC O
TOM, HACKOJIbKO JIeTaJbHBIM JO/DKHO OBITH TaKoe
yBenomaeHue. CerofHsA NaHHBI BOIIPOC He pera-
MEHTVMpPOBaH. B OO/NbIIMHCTBE CTy4aeB CTOPOHBI
He CTPeMATCA HANpaB/IATb TOCYJapCTBaM — dYJle-
HaM BTO moppo6Hble yBegoMieHus 06 yCIOBUAX
NOCTIDKEHMA B3aMMOIIPYMEM/IEMOTO  COIVIAILeHMA.
BMecTo 3TOrO OHM HAaNpaB/IAIT yBeZOMIIEHME, KO-
TOpOe COZIePXKNT yKasaHue UIIb Ha caM QaKT Jo-
CTIDKEHMA MOf0OHOTro Coralenns, 6e3 omucanmsa
YCTIOBMIA, HA KOTOPBIX OHO OBIIIO JOCTUTHYTO'. ITO
CBA3aHO B IIEPBYI0 OYepeflb C HEKeNaHNeM CTOPOH
undopmuposarb OPC o ToM, Ha Kakue YCTYIKK
OHM IIOLUIM pajy IpeKpaueHns: cropa. Takum 06-
Pa3oM CTOPOHBI He IOCTABAT Ce6s B HEBBITOJHYIO
IEePeroBOPHYIO IO3NUIMIO B OyyILeM, TPy B3aXMO-
IpMeM/IEMOM YPETYIMPOBaHUU B paMKaX HOBOTO
criopa. IIpu aToM ecTb ImpyMepbl, KOIla CTOPOHBI
BCe-TaKy 6osiee IeTaIbHO YBETOMIIAIOT O IIPUYMHAX
1 06 yCITOBUAX B3aMMOIIPUEM/IEMOTO YPeryInpoBa-
HuA cropa. Tak, HanpuMep, B fene «Kumaii: mepo!
6 0OMHOUEHUU 0eMOHCIPAUUOHHBIX 63 U Npopamm
0N MexHU4ecko20 00CTYHUBAHUA» K YBELOMIIe-
HMIO CTOPOHaMM ObUI IPUIOXKEH MEMOPAaHAYM O
cornacun. IIpexye Bcero, CTOpOHBI JOrOBOPUINCDH
He TIPOJOJDKATh CIIOP B CBA3M C MCTeYeHNeM 60/b-
IIMHCTBA OCIApMBAEMbIX Mep, a TAaKXe B CBA3M C
BHECEHVEM V3MEeHEHMII B HOPMATUBHO-IIPaBOBbIE
aKTBI, KOTOpbIE BBI3BIBAIM Yy MCTIA HANOOJBLIYIO
06€CIIOKOEHHOCTD .

° Ljunggren D., Lawder D. WTO Member Group Vows to Reform Rules on Subsidies. Dispute Settlement. — Reuters Business
News. 2018. 25 Oct. URL: https://www.reuters.com/article/us-usa-trade-wto-canada-idUSKCN1MZ2CL (accessed date:
16.12.2018).

1 WTO Reform: EU Proposes Way forward on the Functioning of the Appellate Body. URL: https://eeas.europa.eu/
delegations/world-trade-organization-wto/54442/wto-reform-eu-proposes-way-forward-functioning-appellate-body-26-
november-2018_en htm (accessed date: 10.09.2018).

" Cm., Hanpumep: Argentina — Measures Relating to Trade in Goods and Services. Appellate Body Report. 2015. Para. 6.84.
URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds453_e.htm (accessed date: 10.09.2018).

3pecb AO, npuasa K BbIBOAY O HEBEPHOCTU BblIBOAOB TI, MPOAOXKMA PAacCMOTPEHME anenAaALNOHHON »anobbl MNMaHambl,
KacaBLLUeNCA yKa3aHHbIX BbIBOAOB.

2 Peyb nAeT O 3asABMEHUAX, 3aMEYAHUAX, PACCYKAEHUAX, HaLLeLWNX oTpaxkeHne B foknage AO, HO He co3patoLx ero
NpPaBOBYIO OCHOBY.

3 United States — Anti-Dumping Measures on Certain Shrimp from Viet Nam, Notification of a Mutually Agreed Solution.
2016. URL: https://www.wto.org/english/tratop_e/dispu_e/429abr_e.pdf (accessed date: 10.09.2018); European Union —
Measures on Atlanto-Scandian Herring. Joint Communication from Denmark in Respect of the Faroe Islands and the
European Union. 2014. URL: http://www.worldtradelaw.net/cr/ds469-1(cr).pdf.download (accessed date: 10.09.2018).

* China — Measures Related to Demonstration Bases and Common Service Platforms Programs, Memorandum of
Understanding between the People's Republic of China and the United States of America. URL: https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds489_e.htm (accessed date: 10.09.2018).
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Crpanbl - ynensl BTO cTpemaATca HOpMaTHBHO
3aKpeNuTb IOJIOKeHNe, KOTOpOe YCTaHOBUT, Ha-
CKOJIBKO JleTaJIbHBIM JOJ/DKHO OBITh TaKOe YBeOM-
nenne. Kpome Toro, ocraercsi HeyperyaupoBaH-
HBIM BOIIPOC O TOM, OffHa I CTOPOHA HAIIpaBAeT
COOTBETCTBYIOIee YBEeIOM/IEHME UM JKe €r0 TeKCT
JIO/DKEH OBITH COITIACOBAaH CTOpOoHamu cropa. Cro-
POHHMKM BTOPOTO IIOIXOfla YKA3bIBAKOT, YTO B CITy-
Jae, eC/lM CTOPOHAM YA/OCh JOCTUYb B3aMMOIIPU-
eMJIEMOTO yperyIMpOBaHus, UM He COCTaBUT TPy/a
COITIaCOBATh TEKCT yBefoMneHusA. IIpu aTom npyrue
rocygapctea — uieHsl BTO ormeuarot, 4To B He-
KOTOPBIX 00CTOATEIBCTBAX OJHA U3 CTOPOH MOXKET
BBIPA3NUTD JKellaHMe HAIIPABUTh OTHENbHOE YBEeIOM-
JIeHVe, cofiepykalliee Oonee AeTalbHble YCIOBUA [IO-
CTUTHYTOTO corianienns’. JJaHHbII BOIIPOC OCTaeT-
s HepaspelleHHbIM.

5. IIpeacraBnenne B OPC BTO
KOH(}MAEHIaTbHOI MHPOPMALMK U ee OXpPaHa

JJaHHDBIIT BOIIPOC IOKa He MOTY4YU/I LIMPOKOTO
o6cyxpenns. Crpannl — wieHst BTO rosopsr o
HeobxoguMocTu obecredeHus 6ojee BBICOKOIO
YPOBHs 3amuUThl KOHOUAEHUMANTbHOI UHPOP-
Manun'®. 1o KpailHe BaxHO A 3PPeKTUB-
HOTO paspelieHus crnopoB B pamkax BTO, tak
KaK B OOJBIIMHCTBE CIy4aeB I/ TOTO, YTOOBI
TT morna pasobpaTbcs B CyllecTBe BO3HMUKIINX
pasHOITacHil, CTOPOHAM HeOOXOAMMO IpefocTa-
BUTDb JETaIbHYI0 MHOOPMALUIO O HeATEeNbHOCTH
KOMIIAHUII, YbY MHTEPEChl 3aTPOHYTHI B CIOpE.
Takas mHOpMauMA, KaK IPaBUIO, COCTABIAET
KOMMepYecKyko TaitHy. Tombko B cimydae, ecin
CTOPOHBI cropa OyAYT YBepeHbl B HajJIexallei
3al[uTe TOZOOHBIX CBEJEHUI, UX IpPefOCTaBAT
TT.

6. TpaHCIapeHTHOCTD Iporecca

TocymapcrBamu — wienamu BTO o6cyxpaercs
BO3MOXXHOCTb O0ecHeyeHMs MYONMYHOCTY CIIy-
MIaHMI KaK Ha cTafiuy paccMoTpeHus cmopa 1T,
TaK ¥ Ha CTA[VM aleN/IALUN.

MHnorue ctpansl - uneHsl BTO noguep>xuBaoT
BO3MOXXHOCTb IIPOBE/IeHNA OTKPBITHIX CITYIIAHMUIA,
TaK Kak 9T0 obecmevyuT emuie OONBLIYIO yBepeH-
HOCTb B CIIPaBeIIMBOCTU M OeCIPUCTPACTHOCTI
paccMoTpeHMs cropoB. TeM He MeHee HEKOTOPbIe
YYaCTHUKMU II€PErOBOPHOTO IIpOliecca, He BO3-
paxkas IpOTUB NMyOIMYHOCTM CIyIIAHWII KaK Ta-
KOBOJ, 00€CIIOKOEHbl HEOOXOMMMOCTHIO 3aLUTHI
KoHupeHnanbHoM nHPopmauun. Kpome roro,
Ipo6/IeMBbl MOTYT BOSHUKHYTD TPV TeXHUYECKOM
obecrieyeHUM TPAHC/ALNIA, YTO MOTpedyeT fo-
IOJTHUTEIbHBIX PacXooB 13 OomxeTa. B xoze me-
PEroBOpPHOTro Ipolecca 06CyX/anich pasHble Ba-
PMaHTBI TpaHCAALMIL. BbUTo mpeanoxeno, 4ToOb!
BCe YCTHBbIE CTyLIaHNA (KpoMe 4acTu CIyIIaHuii,
I7ie TOJHMMAIOTCA BOIPOCHI, CBA3aHHBIE C KOH-
¢bupennnanbHol nHbOpMaMeit) ObIIN OTKPBITHI
JIs1 06IeCTBEHHOTO IIPOCMOTpa (depes cucteMy
3aKpBITONl TPAHCALMM B OTHENbHON KOMHaTe),
ecnu mobasg U3 CTOPOH He moTpeboBama 3aKpbl-
TOTO CNyIlaHMUA. BTOpoil BapuaHT NpefIoaaraeT
3aIUIIEHHYI0 IapoJieM WHTePHeT-TPaHCIALNIO
BCeX CIYLIAHUII A CTOPOH ¥ TPETbUX CTOPOH,
4TOOBI JO/DKHOCTHBIE TMI[A IME/TV BO3MOXXHOCTD
CMOTpeThb CIyIIaHUA AMCTAHLMOHHO. B HacTos-
ee BpeMsA CTOPOHAM He YAanoch HOCTUYDb KOH-
CeHcyca 1o paccMaTpuBaeMoMy Bonpocy. Ha Ham
B3I/14], cerogHa Poccuitckas Pepepanys moka He
rOTOBa MOJIeP)KaTh MEI0 O NMOBBILIEHNN OTKPHI-
TOCTU pasbuparenscTB B pamkax BTO B cBsi3u ¢
TeM, YTO paccMaTpuBaeMble B pamkax OpraHu-
3alVM CIIOPBI 3aTPAaruBalT KpailHe BBICOKOYYB-
CTBUTE/IbHBIE BOIIPOCHL

Y4acTHUKY IIeperoBOPHOTrO IIpolecca yKa-
3] Ha HeOOXOAMMOCTb COXpaHeHMs OajaHca
MeXJy obecrieyeHneM MHTEPECOB CTOPOH CIIOpa
Y TPAHCIIAPEHTHOCTbIO pa3buparenbcTBa, 00-
paTMB BHMMaHUe Ha TOT (PAKT, 4TO COINACHO
HBIHEIIHEMY peryIMpOBaHMI0 INPUCYTCTBUE Ha
BCeX CIyLIAaHNMAX Aaxke TPETbUX CTOPOH He JO-
nyckaercs'. [lo obueMy mpaBuiy TpeTbu CTO-
POHBI IIPUCYTCTBYIOT TOTBKO Ha TOJ 4acTu 3a-
celaHMA, KOTOpas IpeAIosaraeT BbICTYIUICHUE
TpeTbux cTOpoH. Ha Heil Takxe mcTny M OT-

15 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Dr Stephen Ndungu Karau, to the
Trade Negotiations Committee. 2017. Para. 3.3. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query
=(+%40Symbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerS
criptedSearch&languageUIlChanged=true# (accessed date: 10.09.2018).

16 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 201 1. P. 39. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea

rch&languageUlChanged=true# (accessed date: 10.09.2018).

7 Ibid. P. 41.
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BeTUYMKY IpPefOCTaBIAeTCA IMpaBO 3afaTb Tpe-
TBUM CTOpOHaM Bompochl. IIpnm 3TOM cormacHo
CTAaHJAPTHBIM TIIpOLlefypaM TpeTbM CTOPOHBI
He TIOTY4aloT BO3MOXKHOCTHM 3aciayllaTb HM 3a-
ABJIEHNsA CTOPOH CIIOPA, HU OTBETHI CTOPOH Ha
Bompocsl TT.

Kpome Toro, HexoTopble CTpaHbl — YJIEHBI
BTO mnopmepXMBaloT UME PacIpoCTpaHeHNUs
poxnazna TT mo ero mepeBopa Ha oduiManbHbIe
aspiku. IIpu atom poxnap TT 6ymer cumrarbes
OKOHYATe/IbHO PACHPOCTPAaHEHHBIM TONBKO IO-
cie ero mepeBopa. O6eCIIOKOGHHOCTb BBI3bIBA-
I0T IpaBa rocygapcts — yieHos BTO, pabounit
A3BIK KOTOPBIX He COBIafaeT C A3BIKOM pac-
IpPOCTPaHEHHOTO JOKIaja. bpino mpenmoxeHo,
4To OyAyT HyOIMKOBATbCA TONBKO peLIeHNUs
u pexomenpauuu TI'. O6cyxpeHue HaHHOTO
BOIpoca ObIIO CIPOBOLMPOBAHO BO3HUKILIEN
Ha IpaKTUKe NpoOIeMoil, CBA3aHHON C Heob-
XO[JMMOCTBIO 3HAYMTENTbHOTO IIepPMOfia BpeMe-
HU NI IlepeBoja HOK/Naja (mepeBoj AOKIaja
II0 HEKOTOPBIM CIOpaM 3aHAN OKOJO OJHOTO
roga).

Hcnonv3oseanue skcnepmuovlx 3axnroueHuil.
JJaHHDBINI BOIIPOC paccMaTpMUBaeTCA BMECTE C BO-
IPOCOM O TpaHCHapeHTHOCTU. CTpaHbl — YJIeHBI
BTO cormacunuce, 4TO NpefcTaBIeHNe BHEIIHUX
9KCIIePTHBIX 3aK/ITI0UEHMIT, He JO/KHO CO3[jaBaTh
JIOTIONTHUTE/IbHbIe 00peMeHeHNA /I YYaCTHUKOB
criopa. B JOKTpuHe KPUTUKYeTCA BO3MOXHOCTD
IpefCTaB/lIeHNsA SKCIEePTHBIX 3aKIoueHmit 6e3
zanpoca cropoH mwn TT [Schill, Vidigal 2018:8].
Tak, HampuMmep, Takoe 3aK/lo4YeHNe ObIIO Hpef-
craBneHo II. AHJlepcoH OT MMeHNM OpraHM3anuUK
«JItofu 3a 3TMYHOE OTHOLIEHNE K S>KMBOTHBIM»
(PETA) u axtepom Jx. Jloy mo meny «Esponeii-
cKue coobujecmea: mepul no 3anpemy umnopma u
mopezoenu npodyxkyueii us mioneneti». JlaHHbIe
3aK/TI0UEHMA He CTONbKO HOCU/IN CYOCTaHTUBHBDII
XapakTep, CKO/IbKO IpUAAIN CHOPY HOIOIHU-
TE/IbHYIO OIJIACKY M CIIOCOOCTBOBAIY IIMPOKOMY
OCBEILIIEHNI0 B CPEfCTBaX MaccoBOl MHQOpMa-
LU,

7. CokpalieHye CpOKOB IIPOIeCCyanbHbIX
HenCcTBUIL

C uenbio noBbieHNs 9GPEeKTUBHOCTHU IIpoIlie-
LypBl paspelieHus cnopoB B pamkax BTO umeHbt
IePEerOBOPHOJL IPYIIIBI 00CYXXIAIT BO3MOXXHOCTD
COKpallleH!s ITPOLleCCyalbHbIX CPOKOB.

Tak, B HacTosAIIee BpeMs COITIACHO CT. 4.7 Jloro-
BOPEHHOCTH, €C/IM CTOPOHAM He yJa/loch yperyiu-
pOBaTh CHOp IIyTeM KOHCYIbTauuil B 60-IHEBHBII
CPOK, MCTell MOXeT 1orpeboBath yupexpenus TT.
JJaHHbIIT CPOK IpefaraeTca COKpaTuThb 10 30 gHelt.
Pexomenpyercs Taxke IpefycMOTpPETh BO3MOXK-
HOCTb aBTOMaTM4eckoro yupexzenus TI' Ha mep-
BoM 3acefianuy OPC BTO, Ha xoTopoM ucrel; ero
norpe6oBas. B HacTosmee BpeMs Ha IepBOM 3ace-
JlAHVM OTBETYNK VIMeeT IIpaBo 3a0/I0KMpPOBaTh y4-
pexpenre TI. IIpu aToM Ha crefyrolieM 3aceaHuu
1o TpeGOBaHMIO MCTIA Tpymlma OymeT yupeXxzeHa
aBTOMAaTIYECKH.

B oTHomenun ytBepxpenusa pokmaga TI, mo
aHasoruu c foknagom AO, mpeparaeTcs npexycMo-
TPeTb BO3MOXXHOCTb aBTOMAaTHYECKOTO €r0 YTBEPXK-
JieHVsI Cpa3y Hocye pacipocTpaneHus™. B maHHbI
MOMEHT CT. 16.1 JIorOBOPEHHOCTH 3aKpeIIAeT I10-
JIO>KeHMe, COITIACHO KOTOPOMY JIOK/Iajl MOXeT ObITb
yTBEpXJieH 1o ucredenuy 20 gHEN ¢ MOMEHTA €ro
pacripocTpaHeHus. IIpu 3ToM cTopoHBI criopa Io-
Ny4arT IpeJBapUTE/IbHBI HOK/IAJ, CONEepKaLINIi
pemenus u pexkomengauuu TT, 3agonro go omy6mm-
KOBaHMA U pACIpOCTpaHeHMA Ha OQUIMAIbHBIX
A3bIKAX OKOH4YaTe/nbHOI Bepcyn. Takum ob6paszom, y
CTOPOH CIIOpPa €CTb JOCTaTOYHOE KO/INYeCTBO Bpe-
MEeHM I 03HAKOMJ/IeHMA ¢ TeKcToM Joknaza TT u -
B CTy4ae HeOOXOMMMOCTI — IPUHATUA PELIeHU O
noyaye amne/uALumL.

8. CienmanpHblit 1 pud ¢epeHpoBaHHbIN
PeXUM B OTHOIIEHNM Pa3BUBAIOINXCA U
HalMeHee Pa3BUTBIX CTPaH

ABTOpaMI IIpefiIaraeMblX M3MEHEeHUIT ABIATCA
pasBMBAOLIMeCs Y HANMeHee Pa3BUTbIe CTPaHbI (Ja-

18 Special Session of the Dispute. Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. P. 42. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea
rch&languageUIlChanged=true# (accessed date: 10.09.2018).

1 European Communities — Measures Prohibiting the Importation and Marketing of Seal Products. URL: https://www.wto.
org/english/tratop_e/dispu_e/cases_e/ds400_e.htm (accessed date: 10.09.2018).

2 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. P. 43. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea
rch&languageUIChanged=true# (accessed date: 10.09.2018).
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nee — PC u HPC cooTBeTcTBeHHO). Psify cTpan mpo-
IBUTaeT Ufel0 o co3fpanny GoHpa st GMHAHCOBO
nopgepxku PC n HPC npu paspeutenun cropos.
Jlpyrue ke mpepjIaraiot, YTOObl pasBUTbIE CTPAHbI
omtaunBamu cype6usie nznep>xku PC u HPC B cny-
vae cBoero npourpsiia B criope [Khoury 2011:470].

9. In6xocTH MpOLENyP ¥ BO3MOKHOCTb KOHTPOLA
HaJ| IPOI[€CCOM Pa3pelleHNs CIOPOB CO CTOPOHBI
rocypapcTs - ywieHoB BTO

B pamxax pedopmbl 06Cy>KaeTcsi BOSMOXKHOCTD
CTOPOH CIIOpa YHAIATH IO B3aMIMHOMY COITIACHIO
vyacTu goknaga TT mwmm AO, KoTopble He ABIAOTCA
HeoOXOAMMBIMY JIA1 paspelleHNs BOSHUKILETO CIIO-
pa, a TaKKe IPaBO YTBEPXKAATb JOKIAJ YaCTUYHO.
boénpurasg vacte cTpaH - uneHoB BTO Beipasmia
06€CIIOKOGHHOCTD TeM, KaK 3TO IOBJIMAET HA UTO-
TOBBII pe3y/bTaT Cropa. B Hacrosdlee BpeMs cTo-
POHaM He y[]a/loCch JOCTNYb B3aMMOIOHMMAHMSA 110
JIAHHOMY BOIIPOCY.

IToMmmo 3TOrO 6GBIIO BBICKA3aHO IPEJIOKEHNE
HpefyCMOTPEeTh HAIpaB/eHNe IIPefBapUTEIbHOTO
IOK/Iajia CTOPOHAM CIIOpa He TOJIBKO Ha CTA/{VM pac-
cMmoTpenys 11, HO ¥ Ha ameNIANVOHHON CTafuM.
9TO MOITIO OBl CYIIECTBEHHO IIOBBICUTH KadyeCTBO
noknanoB AO, HO mOTpe6oBanO OBl JOIONTHUTEND-
HOTO BPEMEHIL.

CropoHbl Takke O0OCYXJAIT BO3MOXHOCTDb
HPefyCMOTPETh NOIOTHUTEIbHbIE MHCTPYKIVN I
apOuTpOB, He HocAIMe 0053aTe/IBHOTO XapaKkTepa
¥l Kacakolyiecs: B TOM 4¥IC/Ie BOIPOCOB JCIIO/Ib30Ba-
HMsI MeX/YHAPOJHOr0 NyO/IMYHOro IpaBa (Hampu-
Mep, 0OOCHOBAaHHOCTY MCIIO/Ib30BAHUSA OOBIYHBIX
HOPM U JIPYTVX UCTOYHUKOB MEXIYHAPOJHOIO IIy-
O/1MYHOrO IpaBa, He BXOAALINX B cornauierns BTO)
¥ IIpOLiecca TONMKOBaHMsA'.

10. Yiopsamo4enne mponeccyaabHbIX CTagIA
paccMOTpeHus cuopa

[laHHBIIT BoIpoC HanbosIee IOTHO TPOopaboTaH B
paMKax IeperoBopHoro npouecca. OCHOBHas Iie/b
IIeperoBOPOB COCTOUT B HOPMATMBHOM YpPeryInpo-
BaHNMM COOTHOIIEHMA JBYX IIPOLIECCYalIbHBIX CTa-
T

(1) pasbuparenpcTBa 00 MCIIONHEHMN pelile-
Hutt u pexomenpanuit OPC BTO;

21 NMoppobHee cm.: [Qureshi 2015:11-14].

2) TIPUOCTAHOBJIEHUA YCTYNOK CO CTOPOHBI
UCTIA B CTy4ae, eC/IM PeKOMEH ALY U PellleHNs He
6ptn ucnionHeHsl. Kak ykaspiBaror O.B. CaBenbes 1
M.IO. MezBenkoB, BOIIPOC 3aK/II04aeTCA B TOM, SIB-
nAeTCA MU 00A3aTebHBIM NIPOLIeCCYaTbHBIM YCIIO-
BIeM [/ BBefleHMs OTBeTHOII Mepbl pelteHne OPC
BTO o Tom, 4TO OCrIOpeHHast MCTIIOM Mepa He Oblra
IpUBefieHa B COOTBETCTBMeE C cornauenuamyu BTO
[IIpaBuna BTO... 2017:526].

TocymapctBa — unensl BTO o6cyxparoT, Kakas
CTOPOHA IO/DKHA MHUIMIPOBATh pa3buparebcTBO
TT' 06 ucnonHeHNN BbIHECEHHBIX peLIeHUIl U pe-
KoMeHparuit. HekoTopble cTpaHbI-4IeHbI 06ecIo-
KOEHBI TeM, KaK IIOB/IUAET MHULMIPOBaHMe pa3ou-
paTenbcTBa OTBETUYMKOM Ha ropucaukuuio TT. Begpb
06b19HO 3ampoc Ha yupexpenue TT cocrapnaercs
UCTIIOM U OIIpefiefiAeT Ipefieibl OPUCANKIN TPYII-
nbl [bokman, boxman 2017:110-118]. Kpome Toro,
BO3HMKAeT BOIIPOC: MOXKET /I MCTeL] IIOTpeboBaTh
olpefiefieHNsA CcOOTBeTCTBUA Mep HopMmam BTO,
€C/IM OHY He ObI/IY YKa3aHbl OTBETYMKOM B 3aIIpoce
Ha yupexzenne TI?

B Hacrosiee BpeM: IOArOTOB/IEH IIPOEKT M3Me-
HEHUI1, KOTOpble IIPEIOoNaraloT ciefyolee: KOH-
CY/IBTALVIM MOTYT OBITD IIPOBEJIEHbI, HO He AB/IAI0TCA
06s3aTenbHBIM ycmoBueM A yupexpaenus TT, pac-
CMaTpyBaloIeil CIIop 00 JMCIIONMHEHUN pPelleHnit 1
pexomenpanmit OPC BTO; takoe pasbuparenpctso
MOXeT OBITb MHUIIMUPOBAHO MCTIIOM, ¥ IOC/IENYIO-
Ijee IPUOCTAHOB/IEHUE YCTYIIOK BO3MOYXKHO TOJBKO
nocre npexBaputenbHoro ycranosnenusa OPC BTO
(bakTa HelpuBeeHNA OCIAPMBAEMOI MEpPBI B COOT-
BeTCTBUE ¢ HopMamu BTOX.

Takum obpasom, crpanam - wienam BTO ypa-
7I0Ch TIPEfIBapUTEIbHO [IOTOBOPUTHCA O TOM, YTO
crapmsA pasbypaTenbCcTBa O MPYBEAEHUN OCIOpPEH-
HOJI Mepbl B COOTBETCTBNUE C PeLIeHMAMYU Y PeKo-
MmeHpanuamyu OPC BTO pomxHa mpepiiecTBoBaTh
CTaiuyu NpuocTaHoBneHnA ycrymnok. ITpu stom, Ha
HAIll B3IJIAfZ, Ipo6/ieMa 3aTATMBaHNs pasbuparenp-
CTBa OCTAETCA Hepas3pelleHHOl. YIeHbl IeperoBop-
HOJI TPYIIIBI CTAPAIOTCA IPEOfIONEeTh 3Ty Mperpany
IyTeM IIEPeCMOTpPA IOJNOXKEHMII O IIpolieccyasb-
HBIX JIeJICTBUAX 110C/IE TIPMOCTAaHOB/IEHN YCTYIIOK.
IIpepnaraerca yCcTaHOBUTD CHAEAYIOLIUI IOPAMNOK.
ITocne Toro Kak mcrel] MONTy4NUT PelIeHNEe O TOM, YTO
pexomenpanuyu OPC BTO ncnionHeHs! He ObU1M, OH
OJJHOBPEMEHHO TIPUOOpeTeT IPaBO IPUOCTAHOBUTD

22 Special Session of the Dispute Settlement Body, Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. P. 40. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea

rch&languageUIChanged=true# (accessed date: 10.09.2018).
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ycrynku. Ecimm, mo MHeHMIO OTBeTYMKa, Takas OT-
BeTHasA Mepa OyJeT HelpaBOMEpPHOII, TO OTBETYM-
Ky HeoOXomumo OyfeT IpOReMOHCTPMPOBATh, YTO
1I0C7Ie BBeIeHMs OTBETHBIX Mep OCIIOpeHHas Mepa
Obl/1a IpyBefieHa B cOOTBeTCTBNUE ¢ HopMamu BTO n
OCHOBAHMA I JATTbHENIINX OTBETHBIX Mep CO CTO-
POHBI UCTIIA OTCYTCTBYIOT.

11. IIponeccyanbHbIe AeiiCTBUS MOCTE
NPHOCTAHOBIECHUA YCTYIIOK

Kax cnpasegnuBo ormeuaet II. Ban pen bocce,
JlorOBOpEHHOCTDb He COIEPXUT HOPM, PeryInpyro-
IIMX NTPAaBOOTHOLIEHNS, CBA3aHHbIE C OTMEHOII OT-
BeTHO Mepbl [Van den Bossche, Zdouc 2013:298;
Cook 2015:104-105]. Beino mpepioxeHO cO3[aTh
JIOTIONIHUTENIBHYIO IIPOLIEAYPY, IOCPEACTBOM KOTO-
POl MO>KHO OIIpee/NTh, ObIIa IV Mepa IpyBeJieHa
B cooTBeTcTBMe ¢ HOpMaMu BTO yxe mocrne Toro,
KaK JCTell MOJy4M1 IPaBO Ha IIPUOCTAHOBJICHUE
ycrynok. CTOpoHbI TakKe 06CYAMIN, K KaKUM I10-
CJIEICTBMAM C TOYKY 3peHNusA 06'beMa MpUOCTaHaB-
JIMBAEMBIX YCTYIIOK IIPUBEET YaCTUYHOE UCIIOIHe-
Hue pemenuii u pexomenpanuit OPC BTO. B uenom
OBUIO TIPEJIOKEHO MPENYCMOTPETh CXOXKMe Mpolie-
Lypbl I/1s1 pasbyparenbcTBa 00 MCIIONMHEHUN pelile-
HIUI ¥ PeKOMEHMALMIl KaK [0 BBEIEHMA OTBETHBIX
Mep, TaK U nocie”.

CropoHaM yAanoch JOCTUYb JOTOBOPEHHOCTU O
TOM, 4TO HEOOXOAMMO NPOPAbOTATh YeTKNe IIPaBU-
/12, KacalolMecs LIaTroB II0C/Ie BBEJECHMA OTBETHBIX
Mep, I B X OCHOBY HOJIOXXMUTD y>Ke CYILIeCTBYIOLIe
Hopmbl (cT. 21.5 m 22.6 [loroBopenHoctu). Ilpn
3TOM MHMUIMATOPOM pas3byparenpcTBa 00 MCIION-
HEHMM PELIEHUII M peKOMEeHJaluii OC/Ie TOTro, KaK
OBUIO TMOTY4eHO pa3pellleHNe Ha BBefieHNe OTBET-
HBIX Mep, JO/DKeH ObITh oTBeTYMK. OH HeceT OpeMs
JI0Ka3bIBaHNA UCIIONIHEHNSA PEIeHNIT M peKOMeH/ Ia-
mit. OTBETYNK JJO/DKEH HAIIPAaBUTh JieTalbHOE YBe-
JIOMJIEHYIE O TOM, KaK Mepa Obl/a IpuBejeHa B COOT-
BeTcTBME ¢ HOpMamu BTO. Yposenb meranmsanum
TaKOTO YBEJOMJICHVA JIO/DKEH OBITh BBILIE, YeM B
c/Iydae, KOIZla OTBETUMK BIIepBble COOOLIAET O TIpu-
BEJIEHN) Mepbl B COOTBETCTBNE ellje 10 BBEeHNsA
OTBETHBIX Mep. VIcTell Jo/KeH OIpOBEpPrHYTh JOBO-
Jibl OTBETYNMKA U JOKA3aTh, YTO Mepa He ObIIa Ipu-

BeJleHa B COOTBETCTBIE, [/I1 COXpaHeHM: IIpaBa Ha
OTBETHbIE Mepbl. Ec/ti CTOpOHbBI He MOTYT IPUITH K
COITIACHIO 10 BOIIPOCY MCIIOJIHEHNUs PeIleHuii 1 pe-
KOMeHJalMit, UX pasHornaacus paspematrcs OPC
BTO uepes mporenypy, IpefycMOTpeHHYIo CT. 21.5
HorosopenHnoctu. Eciy cTOpoHbl JOCTUIIM COTIA-
IIEHNA O TOM, 4TO Mepa ObUTa IPMBefieHa B COOTBET-
ctBue ¢ Hopmamu BTO, To OPC BTO aBromarnye-
CKJ OTMEHsAET paspellieHNe Ha BBefleH/e OTBETHbIX
Mmep. IIpaBo Ha BBefleHNE OTBETHBIX MEP HENCTBYET
JI0 TeX IIOp, IOKa OHO He OyJeT OTMEHEeHO WM U3-
merero OPC BTO. ITo nroram paséuparenpcrsa 06
VICTIOIHEHMM peIleHMII M PEKOMEHJALNIA B ClIyYae,
ec/ ObI0 IPMHATO pellleHNe O TOM, YTO Mepa IIpu-
BefieHa B cooTBeTcTBMe ¢ IpaBoM BTO, mpaBo Ha
IIPUOCTAHOBJ/IEHNE YCTYIIOK OTMeHdAeTcs. B cyyae
ec/ Mepa ObITa IpUBeieHa B COOTBETCTBYE YaCTIY-
HO, YPOBEHb pa3pelleHHbIX K IIPMOCTaHOBJIEHMIO
YCTYIOK MOXKeT OBbITb M3MeHeH (IIpefycMaTpyBaeT-
Cs1 BO3MOYKHOCTD apOMTPAKHOTO pasbyuparenbcTsa
B COOTBETCTBIM CO CT. 22.6 JJoroBopeHHOCTN)™.

[Tpunymas Bo BHMMaHMeE JOCTUTHYTYIO II€Pero-
BOPIVIKAMI JJOTOBOPEHHOCTb O TOM, YTO OTBETYMK
HeceT 6peMs JOKa3bIBaHMA IPUBEIEHN Mepbl B CO-
orBercTBMe ¢ Hopmamu BTO, 6pumn npepcraBieHs
7iBa a/IbTePHATUBHBIX MHEHUA O TOM, KaK MMEHHO
OTBETYMK JIO/KEH IPeICTaBUTh JAHHYIO NO3UIMIO.
CorlacHO OfHOVI TOYKe 3peHMA eMy HeoOXOmuMO
IpefCcTaBUTh IOBTOPHOE JIeTa/IbHOE YBe/IOMIIEHNE O
TOM, KaK Mepa OblIa IPMBEIeHa B COOTBETCTBME C
Hopmamu BTO po Hayana pasbuparenpcrsa. [Jpyrue
CYNMTAIOT, YTO OTBETYMK [JO/KEH IPeJiCTaBUTh apry-
MEHTALVIO, MOATBEPXK/IAIOIYI0 IPUBENEHNEe MepbI
B cootBeTcTBME ¢ HOpMaMu BTO B cBoeM nepBom
MJMCbMEHHOM IIPeACTaB/IeHNM B paMKax pasbupa-
Te/IbCTBA. B CBOIO ouepesib, 3TO JACT OTBETYMKY
BO3MOXHOCTD JIy4llle IOITOTOBUTb CBOK apryMeH-
TaLuIo>.

Ha Ham B3mAn, paccMaTpuBaeMblil BOIPOC
KpaliHe Ba)kKeH 1 JJOJDKEH OBITb HOPMAaTUBHO ypery-
JIMPOBAH, TAK KaK Ha JaHHbI/1 MOMEHT /I OTBETYN-
Ka, IPOTUB KOTOPOTO BBE/IEHbl OTBETHbIE MEPHI, HE
IPeJyCMOTPEHO CIIeLMaIbHOI MIPOLEfypPbl, KaKyI0
OH MOT ObI MCIIOTTb30BATh JI X OTMEHBIL. JTO TIpu-
BE/IO Ha IIPAKTMKe K MHOXKECTBY IIPO6/IeM U pasHo-
IJIACHIL.

2 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. P. 41. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea

rch&languageUlChanged=true# (accessed date: 10.09.2018).

2 |bid.P. 61.
% |bid.P. 61-65.
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Hanbornee nokasarenbHbIM JieioM B cepe aHa-
nM3upyemMoit pobneMaTuky spysercs crnop «CIIA:
Mepbl KACAULUECT UMNopma, MapKuposKu u npooa-
HU MYyHUA U NPOOYKIMO6 U3 myHya». Mekcuka uHu-
nyuposana crop 24 oxrsa6ps 2008 r. B nrone 2012 1.
OPC BTO npunsan perenne o ToM, 4yTo Mepbl CIITA
He cooTBeTcTBYI0T HOpMaM BTO. ITo3nnee, 8 2013 1.,
CIIA wm3meHmnm ocmopeHHylo Mepy. B mexabpe
2015 r. OPC BTO mpuHAn pelieHre o TOM, UYTO
CIIA He BBINOMHMIN CBOUX 0053aTeNbCTB. B cBA3K
¢ 3tuM 10 mapra 2016 r. Mekcnka sanpocuia npu-
OCTaHOBJIEHME YCTYNOK. B oTBeT 22 mapra 2016 1.
CIIA npepgnpuHAnM pAf [eiICTBUI: BBIABUHYIN
BO3paXeHUA IPOTUB IIPEMI0KEHHOro MeKcukoil
YPOBHA IIPMOCTaHOBJIEHN A YCTYTIOK ¥ B TPETUIi pas
BHEC/IM 3MEHEHMA B OCIIAPUBAEMYIO Mepy.

Hecmotps Ha aro, 12 mag 2017 1. Mekcuka Ha-
npasuna B8 OPC BTO ysegomnenne® o HamepeHun
IPUOCTAHOBUTD YCTYNKM Ha OCHOBAHMM pelIeHM:
apbutpa or 25 ampens 2017 1. 06 9KBUBaJIEHTHOM
YPOBHE OTBETHBIX Mep. B mopTsepjeHye npuso-
IVITIOCHh pas3bsACHEHUe apOUTPOB O TOM, YTO COITIAC-
HO CT. 22 JIorOBOPEHHOCTM YpOBEHb IPMOCTAHOB-
JIeHMsA YCTYIOK OIIpefieisIeTCsA Ha OCHOBE Mepbl, He
COOTBETCTBYIOIEN 0053aTeNbCTBAM TOCY/;APCTBA —
yeHa OpraHusanuy, «<B MOMEHT CTEUYEHN CPOKa,
OTBEJICHHOTO N/ IIpUBEJeHMA Mepbl B COOTBET-
CTBUE C 00s513aTeNIbCTBAMI» Y, T.€. B JAHHOM C/Tydae —
1o cocrosiunio Ha 2013 . Takum 06pazom, apOUTpeI
CHAMM 00eCIIOKOGHHOCTb MeKCHKM B OTHOLICHUM
cuTyanuy, Korga ctpaHa — uieH BTO moxer mo
VICTeYEHNV Pa3yMHOTO Iep1ofia BpeMeHn (fanee —
PIIB), He BBIIONIHUB COOTBETCTBYIOLINE PELICHNUS 1
pexoMeHamy, 6€CKOHEYHO JO/Ir0 BHOCUTD B NC-
XOJIHYI0 MepY IIOIIPABKM, TeM CaMbIM JINILAsl BTOPYIO
CTOPOHY CIIOpa BO3MO>KHOCTHU TPe6OoBaTh IPIOCTA-
HOBJIeHVA YCTynoK. CHpaBelMBOCTb IOZOOHBIX

OmaceHMil OblIa TaKKe IOATBEPXKJEHA [PYTUMM
cTpanamu — wieHamu BTO: IBaremanoit, Kanagoii,
SAnonneit, Kopeeit, ABctpanneit, Hopserueit u Taii-
BaHeM. B pesynbrare OPC BTO paspemmn Mekcuke
IPMOCTAHOBUTD YCTYNKM B oTHOMmeHn CIITA,

B pesynbrare paccMOTpeHMA HOBOTO CIOpPa O
IpUBEfIeHNN Mep B COOTBeTcTBue ¢ Hopmamu BTO
26 ok1s16ps 2017 1. TT npunsina pewenne, yro CIIA
VCIIONHMIN peluenus u pekomenpanyy OPC BTO”.
Mexkcuka 1 pexabps 2017 r. mopana amenisnuio,
KOTOpas paccMarpyBaeTcs o cux mop. Takum 06-
pasoM, paspelleHye Ha IPUOCTAHOB/IEHNE YCTYIIOK
MeKcyKoit TaK 1 He ObIIO OTMEHEHO.

B nene «Kanaoda: npodonxcaroueecs npuocmanos-
nerue» EC momesn 1o gpyromy nyTu 1, BMECTO TOTO
4TOOBI HAYMHATH HOBTOPHBIE Pa3bMpaTeNbCTBA 110
cT. 21.5 JIoroBOpEHHOCTH, OTKPBII HOBOE OTHENb-
Hoe pasbuparenbctBo. OpHako TT He BbIHecnta pe-
1eHnsA 06 OTMEHe OTBETHOJ MepBl, 8 PeKOMEH/I0Ba-
na EC 114 ee oTMeHbI UCII0/IB30BATh IIPOLEAYPY IO
cT. 21.5 JIoroBOpeHHOCTH, YTO OBUIO B JaIbHENIIIIEM
noggepxxano AOY.

Vicxopss M3 paccMOTPEHHOM NPAKTHKM, OIITHU-
MaJIbHOII NIPOLIEAYPOI ABIAETCA OTMEHA OTBETHOI
Mepbl ITyTeM MCIIOIb30BAaHUA pa3bMpaTe/bCTBa 110
cT. 21.5 JlToroBopenHocTu. B cnydae ecnu B pe3yinb-
taTe Takoro pasbmparensctBa OPC BTO cpuenmaer
BBIBOJI, YTO Mepa OblTa IIpMBefieHa B COOTBETCTBIE
¢ HopMmamu BTO, To mpaBo Ha IIpMOCTaHOB/IEHME
YCTYHOK OyfieT OTMEeHEHO.

12. 9¢ppeKTUBHOCTD NCTIOTHEHNS
peKoMeHaanii

Crpanbl — uwiensl BTO o6cyxpaoT BO3MOX-
HOCTb TIOBBICUTb 3(PQPEKTUBHOCTh VCIIONMHEHNS
pelleHnii M peKOMEeHJaluil C MOMOILBI0 YCUJIEHNSA

% United States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products. Recourse to
Article 22.7 of the DSU by Mexico. URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds381_e.htm (accessed
date: 10.09.2018).

% United States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products. Recourse to
Article 22.6 of the DSU by the United States. Decision by the Arbitrator. 2017. Para. 3.22. URL: https://docs.wto.org/dol2fe/
Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueldList=235930,235931,235776,235778,232836,232837,2299
03,229349,229094,228843&CurrentCatalogueldindex=0&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=Tru
e&HasSpanishRecord=True (accessed date: 10.09.2018).

2 Minutes of Meeting of the Dispute Settlement Body of the WTO Held. 2017. Paras. 7.1-7.24. URL: https://docs.wto.org/
dol2fe/Pages/FE_Search/FE_S_S006.aspx?MetaCollection=WTO&SymbolList=WT%2fDSB%2fM%2f397&Serial=&IssuingD
ateFrom=&lssuingDateTo=&CATTITLE=&ConcernedCountryList=&0therCountryList=&SubjectList=&TypeList=&FullTextH
ash=371857150&ProductList=&BodyList=&0rganizationList=&ArticleList=&Contents=&CollectionList=&RestrictionTypeN
ame==&PostingDateFrom=&PostingDateTo=&DerestrictionDateFrom==&DerestrictionDateTo=&ReferenceList=&Language
=ENGLISH&SearchPage=FE_S_S001&ActiveTabindex=0&languageUIChanged=true# (accessed date: 10.09.2018).

2 United States — Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products. Recourse to
Article 21.5 of the DSU by the United States, Second Recourse to Article 21.5 of the DSU by Mexico Reports of the Panels.
URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds381_e.htm (accessed date: 10.09.2018).

%0 Canada - Continued Suspension of Obligations in the EC - Hormones Dispute. URL: https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds321_e.htm (accessed date: 10.09.2018).
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OTBETHBIX Mep, IIPYMeHAEMbIX B COOTBETCTBUIU CO
cT. 22 JloroBopeHHOCTH. B paMKax JaHHOTO BOIIPO-
ca 00CY>K/JaJICs LIeMIbII PSAJ, TeM, CBA3aHHBIX C IIOBBI-
meHreM 3QPeKTVBHOCTY MCIIONHEHNsI PeKOMeHa-
LI ¥ peLIeHNI.

PaspuBaromuecs n HauMeHee pasBUTbIE CTPAHbI
HOPeJIOKMNN PaspelinTb UCIONb30BAHNE KOJIIEK-
TUBHBIX OTBETHBIX Mep B CIy4asX, KOIZla OTBETYN-
KOM SIBJII€TCA Pa3BMUBaloIasAcA cTpaHa. Takoe mpef-
noxxeHue Bpi3BaHo TeM, uTo PC u HPC, Bbimrpas
CIIOp IPOTUB Pa3BUTOI CTPaHbI, 3a4aCTYIO He MMe-
10T 93¢ PEeKTUBHOTO MeXaHM3Ma IIPUHY>KAEHNUS K JC-
MIO/IHEHMIO pelleHNiT ¥ peKoMeHjaumit. ITo cBA3a-
HO C TeM, YTO UX 9KOHOMMKA HeJJOCTaTOYHO CU/IbHA,
4TOOBI OHY MOI/IV IIPYIOCTAHOBUTD YCTYIIKY IIPOTYB
CBOETro TOProBOro IAPTHEpa, He HaHeCs CYIL|eCTBEH-
HBII1 Bpefi COOCTBEHHOI 9KOHOMIMKE.

CaMbIM M3BECTHBIM NIPUMEPOM ABJIAETCA JI€NI0
«CIIA: ueopruiii 6u3Hec», B KOTOPOM MCTIIOM SIB-
nAeTcs HeOOJbIIOe pasByBaKOLIeecs OCTPOBHOE
rocygapctBo AHTurya u bap6yna. Pemenne nporus
CIIIA 65110 BeIHECeHO AO eme B 2005 1. B 2007 1.
OBI/I0 BBIHECEHO pellleHNe 00 9KBUBAJIEHTHOM yYPOB-
He YCTYIIOK, KoTopsle AHTUTYa 11 bap6yna Morym 6b1
IPYOCTAHOBUTD . ApOUTPBI IPUILIH K BBIBOJY, YTO
YPOB€HDb aHHY/IMPOBAHHBIX ¥ COKPAIlleHHBIX BBITOf,
paseH 21 miH fomn. B 2013 . Anturya u bap6yna
obparmwmics B OPC BTO pnsa nomydyenns paspe-
IIeHNs Ha IIPMOCTAHOBJIEHME YCTYyINOK. IIpu arom
IIPUOCTAHOBUTD YCTYyNky B oTHomeHunu CIIIA, He
HaHecs Bpef COOCTBEHHOJ 9KOHOMMKE, JAHHOMY
roCyaapcTBy ObIIO KpaiiHe clokHO. IloaTomy ap-
OUTpBl paspelny BBefieHME OTBETHON Mephl B
pamkax CorI/alieHns 1o TOProBbIM aCIeKTaM IIpaB
VHTEJIEKTYa/IbHOJ COOCTBEHHOCTH, @ He B paMKax
IenepanbHOrO COITIAlIEHNUs 110 TOPTOBJIE YCTyTaMu,
KOTOPOMY He COOTBETCTBOBa/a OCIIOPEHHasA Mepa.
Tem He MeHee [I0 CMX IIOp pellleHM:A M peKOMeHJa-
1y He 6bUI ouianbHo ucnonHeHs! CIIA.

BripoueM, naHHOe TIpefIoXKeHNe ellje He ObIIO B
JIOJDKHOI cTerneHu npopaborano. OTMedaeTcs, 4To
BBeEJIeHJe OTBETHON Mepbl MOXKeT HaHeCTM yIep6
5KOHOMIIKe M060ro rocyaapcrsa. [loka He ypanoch
BBIpabOTaTh CTAHMAPT AJIA ONpefe/ieHNs KOHKpeT-
HOJI CUTyaluu, B KOTOPOJ MOTYT BBOIZUTHCA KOJI-
NIeKTUBHbIE OTBETHble Mephl. Kpome Toro, puck

HaHeceHMsA cOOCTBEHHOI S5KOHOMUKE Bpefia MOXeT
IPUBECTH K TOMY, YTO TOCY[iAPCTBA HE 3aXOTAT CTa-
HOBUTBCS YIACTHUKAMM KOJIEKTHBHBIX OTBETHBIX
Mep TI0 CIIOpPY, B KOTOPOM OHM He ABJIAITCA CTOPO-
HOIT™.

Kpome TOro, CTOpoHBI IIOJHAMN BOIIPOC O BO3-
MOXXHOCTM BBEJIeHJI OTBETHOI Mepbl B IHOM CeK-
TOpe MM IO VIHOMY COIVIALIEHNI0, HeXeMN Te, 10
KOTOPBIM OBUIO BBIABJIEHO HApylIeHMUe, A/ pasBu-
BAIOLINXCs CTpaH 6e3 TpeGOBaHVS [OIONTHUTEND-
Horo obocHosanusa [Limenta 2017:66-67; Frankel
2015:208]. HpblHemHee perynmupoBaHye TpebyeT
BBOZIUTb OTBETHYIO Mepy B TOM JKe CEKTOpe 1 IO
TOMY )K€ COITIALIEHNIO, YTO OBIIO HAapYLIEHO, eC/IN
UICTEIl He CMOXKeT JoKa3aTb Hea((eKTUBHOCTD Ta-
Kol oTBeTHOI Mepbl. Kak otmeuaet @. 9660T, co-
KMBIIAACA CUTyallMs JeNaeT BBeleHue OTBEeTHON
Meps! st PC n HPC erje 601ee 06peMeHUTeNIbHBIM
[Abbott 2009:8].

Or/iennbHO pacCMaTPUBAETCA BO3MOXXHOCTD ITPU-
HATHA BO BHUMaHIUe ylep6a, HAHeCEHHOTO BO Bpe-
msA PIIB, npu onpenenenny Mepbl, 3KBYBaJIEHTHO
npasoHapyuennio [boknan 2017:41-44]. B noktpu-
He CIpaBeIMBO YKa3blBaeTCA Ha TO, YTO B HACTO-
AT MOMEHT JaHHBI BOIIPOC HE YPETy/IMPOBAH B
HloroBopenHoctu [Matsushita et al. 2015:312]. He-
KoTopble cTpaHbl — wieHbl BTO ykasanu Ha To, 4TO
COITIACHO HBbIHEIIHEMY pPeTyIMpOBAHMIO IIPABO Ha
BBEJICHIE OTBETHON Mepbl ABJIAETCA 10 CBOEN MIPU-
pone «nepcrneKTMBHBIM». OHO BO3HMKAET TOJIBKO
nocrne toro, kak OPC BTO paspemmnn BBecTu or-
BETHYI0 Mepy. TakuM 06pa3oM, OHO He MOXKeT OX-
BaThIBAaTh IEPUOJ, TPEIIECTBYIONINII TAKOMY pas-
pewmennto, a umenHo PIIB, mpemocraBneHHbI 1A
VICTIO/IHEHMS pelleHNII ¥ peKOMEeHJaluii, a Takxe
BpeMsdA, KOTOpOe IpOiifieT ¢ MOMEHTa MCTeYeHMs
JIAHHOTO TIepuofia [0 BBEfieHMA OTBETHON MepBI.
I[Ipy aTOM MHOTHE CTPaHbI-Y/IeHBI 3aABUIIN, YTO, Ha
VX B3IJIAJ, epuof BpeMeHn nocne ucredenus PIIB
JIO/DKEH OBITb BK/IIOYEH B pacyeT SKBUBAJIEHTHO
orBeTHO Mepb”. Kpome Toro, ormevaercs BO3-
MOXXHOCTb OTBETYMKA MaKCHMAaIbHO OTTATMBATDH
MOMEHT BBefIeHIs OTBeTHOi Mepbl. Kak oTMmeuaeTr
K. AHpiepcoH, B ciydae BK/IIOUEHNUA B pacyeT 9KBU-
BaJIEHTHOII 0TBeTHOII Mepbl PIIB craner gnd oTBeT-
4yKa 3HAYUTETbHO MeHee BBITOJHBIM I, BO3MOXKHO,

31 United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services. Recourse to Arbitration
by the United States under Article 22.6 of the DSU. URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds285_e.

htm (accessed date: 10.09.2018).

32 Special Session of the Dispute Settlement Body. Report by the Chairman, Ambassador Ronald Saborio Soto, to the Trade
Negotiations Committee. 2011. P. 40. URL: https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(+%40Sy
mbol%3d+tn%2fds%2f*+and+(%40Title%3d+report+and+chairman))&Language=ENGLISH&Context=FomerScriptedSea

rch&languageUIlChanged=true# (accessed date: 10.09.2018).

3 |bid. P. 52-53.
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BBICTYIIUT JONONHUTEIbHBIM CTUMY/IOM IIPUBECTH
Mepy B coorBercTBMe ¢ HopMamu BTO [Anderson
2002:125].

Ocoboro BHUMAHUSA 3aclyXUBaeT BOIPOC O
KOMITEHCALlMM, BBIIIAYMBAEMOJ] IIOTEPIIEBILEN CTO-
pOHe B3aMeH MCIIONIHEHNSA pelleHnil I peKOMeH ia-
1uit. CTOpOHBI 0OCYWIN 11e7ecO0OpasHOCTh Ha-
Yajia IeperoBopoB 0 KoMIleHcauuy B Tedyenne PIIB,
TOIJA KaK II0 TeKYIeMY PeryIMpOBaHMIO OHM Ha-
4IHAJIMCD TOCIIe ero okoHYaHuA. Kpome Toro, 6b1
3aTPOHYT BOIIPOC O COOTHOMIEHNY KOMIIEHCALlUy U
npyocTaHoBieHus ycTynok [Alschner 2014:70]. Ss-
NA€TCA JIM OTCYTCTBME COIVIACOBAHHOI KOMIIEHCA-
Y HeOOXOAMMBIM YC/IOBYIEM /1A Hayasla IIPOLefy-
pbI BBefleHUA oTBeTHBIX Mep? ITo obimemy npasumy
KOMIIEHCAIlMs U OTBETHbIE Mepbl ABJIAITCA ajbTep-
HaTUBHBIMU CPeACTBaMI CyAeOHOI 3ammThl. Tem He
MeHee MOTYT BOSHUKHYTb CUTYaliM, KOI/JJa KOMIIEH-
CalyA BBIIIAYMBAETCA TOIBKO 3@ YACTh HAPYLIEHM:
VMM HOCUT BPEMEHHBIN Xapakrep. B Takom ciyuae
HOTepIIeBIIas CTOPOHA MOXKET OOPaTUTbCA 3a pas-
pellleHreM Ha IPUOCTAHOBJIEHUE YCTYIIOK B OTBET
Ha Ty 4acTb HapyILIeHMs, KOTOpas 0CTalach HEBO3-
MeILeHHOI*,

B oTHOIIEHNN BOIIpOCA O COflEpPKAHUY YBENLOM-
JIEHNA O BBE[JEHHOI OTBETHOI Mepe CTPAHbI — Y/IEHDI
BTO npenBapuTenbHO NPUIIIN K COITIACHIO, YTO OHO
nomkHO HampasnATbcsa B OPC BTO B nucbMeHHOM
BUle, B TeueHMe 28 mHell ocie BBeleHsI OTBETHOM
Mepbl. OCHOBHYIO IMCKYCCUIO BbI3BAJIO COflep>KaHMe
TaKOTO yBefoM/IeHMA. B 1enom 6blna mopaep>kaHa
ufies 0 TOM, 4YTO OHO JJO/DKHO BKJIIOYATb He TOJIbKO
yKasaHMe Ha caM (aKT BBEIeHV OTBETHOI Mepbl,
HO M OIVCaHMe KOHKPETHBIX NENICTBUIL, KOTOpbIE
OBLIY IPEAIIPUHATHI J/151 €€ BBeJeHMA™.

Takum 06pasom, kak ormevaer V1. Illanu, Bo-
IpOC TOBBbILEHNS 3PQPEKTUBHOCTY MCIIONTHEHNS
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OPXYCCKAA KOHBEHLUW/A:
POCCUNCKUE N 3APYBEXHDIE
AOKTPUHAJIbHbIE OLIEHKW

BBEJEHWE. B cmamve 0axna O0OKMPUHANLHAS
topuduueckas xapakmepucmuxa KonseHyuu o 0o-
cmyne K UHGOPMAUUU, Y4ACMUU 00U4eC6eHHO-
cmu 6 npoyecce NPUHAMUS peuleHuli U docmyne K
npasocyouro no 60npocam, KAcarouumcs oKpy#a-
toueti cpedvt (Opxyc, 25 utons 1998 2.). Coenacto
c068nA0AIOULUM MHEHUAM POCCULCKUX U AHe/l0-ame-
puxaHckux npasosedos, OPxXyccKas KOHBEHUUS
CMAana HoBbIM U BANCHEUMUM UA2OM 6 YBA3bl6a-
HUU Mep 0XPAaHbl OKpyxaroueil cpedvl ¢ Npasamu
uesn06eKa, 6 MOM 4UC/e U NOCPeOCI8OM yyUule-
HUST MeHOYHAPOOHO-NPABOBHIX MEXAHUIMOB OUeH-
Ku 6030elicmeus Ha oKpyxarouyt cpedy. Hemmo-
eouucneHHvle oyeHku Opxycckoil KOHBeHUUU 6
poccutickoti Hayke Mex0yHAPOOH020 NPA6A HOCAM
coepaucantvili xapakmep. B aHenos3viunoll Hay4Ho
umepamype npasosedvl PAcCMAMpPU6arm Hpu-
ouueckyto yeHHocmv Opxycckoil KOH8eHUUU Kax
UCTOYHUKA MEHOYHAPOOHO020 NPABA 6 KOHMeKC e
1020, 410 OHA YCMAHABNUBALN 6eCoMA KOHKpem -
Hble NPABo6ble CMAHOAPMbL YHACUSL 00Uject8eH-
HOCMU 6 NPUHAMUU Mep, KACAIOUUXCT OXPAHbL
oKpyxHaroueti cpedvi.

MATEPUAIJIBI I METO[bI. Mamepuanom ons
uccnedosanus nocnyxmcunu cama Opxycckas KoH-
8eHUUs, npedulecmsyiousue eti  Mex0yHapooHo-
npasoevie 0OKYMeHMbL N0 0XpaHe OKpyH#arouei
cpedvl, a make oupexmuévt Eéponetickoeo cowsa,
onpedesnsiousue 0CHOBbL NPOUEOYPbL OUeHKU 8030eli-

926

CMBUsT HA OKPYHAuyo cpedy, CK803b NPUMy
MONKOBAHUS IMUX NPABOBLIX OOKYMEHINOB 8 Poc-
CUTICKOU U aHe/l0-aMePUKAHCKOL MeHOYHAPOOHO-
npasosoil doxmpure. Memooonozuueckyio ocHo8y
UCCTIe008AHUST COCMABUNU 00ULeHAY Hble U HaACH-
HOHAYUYHble Memoobl NO3HAHUS (Ouanekmueckuil
Memoo, Memoovl AHANU3A U CUHMe3d, 0e0yKUUU U
UHOYKUUU), a MaKie cneyuanvHole Memoobl, Npu-
MeHseMble 8 I0PUOUHECKOLi HAYKe, MAKUe KaK UCmo-
pUK0-npasosoil, popmanvHo-10pPUOUHeCcKULi U cpas-
HUMenbHO-NPABoBoLi Mermoobl.

PE3VJIBTATBI MCCITEJOBAHMUSL. B xo0e npo-
80eHH020 UCCTIE008AHUS ABMOPOM  KPUMUHECKU
NpOAHANUIUPOBAHO MO, KAK 8 POCCUTICKUX U AHe/l0-
AMEPUKAHCKUX HAYUHBIX NYOIUKAUUAX NO MeHOy-
HapooHomy npasy ouenusaemcs eénusHue Opxyc-
CKOUl KOHBEHUUU HA PA3BUMUE MeHOYHAPOOHO020
npupodooxparnozo npaea. 4mo ocobeHHo axmy-
AnbHO, KOHBEHUUOHHbIE HOPMbL UCCTIEOYIOMCS 8
KoHmekcme cy0eOHOT NPAKMUKU, 6 1MOM HUc/ie Ha-
YUOHATILHOTL, KACAOULELICA APKIMUYeCKUX patloHos.
B obuwemeopemuueckom KoHmexcme 6 cmamove
paccmampusaiomcsi 00KMPUHANbHbIE MONKOBAHUS
KOHBEHUUOHHDIX MEXAHU3MOB 2APMOHUZAUUU COUU-
AnbHO-IKoN02UYecKUX (8 MOM uucie Npupoooox-
PAHHDBIX) U IKOHOMUHECKUX UHINEPECO8 20CY0apcme
U UX TUlY, PU3UUECKUX U I0PUOUHECKUX, Npedcoe BCe-
20 Ha ¢poHe akonoeuueckozo npasa Esponetickozo
cora3a.

MockoBcKuiA XXypHan mexpayHapogHoro npasa « 4 - 2018



Inna P. Dudykina
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OBCYJXOEHUME U BBIBOIDbI. B cmamve as-
mop obpauiaem sHUMAHUE YUMAMETI HA MO, YO
Opxycckas KOHBeHUUS MAo Uccredyemcs 0axe 6
3apybeicHvix Kypcax meimoyHapooHozo npasad, a
mem 6o7iee 8 POCCUTICKOTE MeHIYHAPOOHO-NPABOBOTL
doxmpune. byoyuu npuHsamoti nocpedcmeom niuo-
wiaoku Esponetickoil IKOHOMUHECKOT KOMUCCUU
OOH, Opxycckas KOHBeHYUS, 6CYNUBUIAS 6 CULY
6 2001 2., 8 aHeno-amepuxanckoli npasosoli nume-
pamype paccmampueaemcs Kax mecHo 63aumoces-
3AHHAA C PA3BUMUEM IKOTI02UHECKU 3HAYUMO20 pe-
2YNUPOBAHUS 6 20cydapcmeax npexcoe  6cezo
Esponeiickoeo cotosa c yuemom mozo, 4mo 6 Opxyc-
CKOUL KOHBEHYUY NOLyHUnU PA3BUMIE MHO2UE NPO-
UeccyanvHo-npasosvle dneMeHmbl, C6A3aHHble C
yuacmuem 00U4eCMBeHHOCU 8 NPUHAMUU pelde-
HUL N0 KOHKPemHbIM 6U0AM O0esrmenvHOCmU, 6
oM 4ucre U 6 chepe sHep2emuKU, a Makice ¢ Noy-
ueHueM HaceseHUeM 3HAYUMOL IKO02UHeCKOl UH-

popmayuu. Opxycckas KOHBEHUUS, 0KA3A6 CYuje-
CmeeHHOe 6lUAHUE HA passumue Npasosblx
MeXAHU3MO6 HA CMblKe NPABO4es06eHecKoli U Npu-
poodooxpanHoti ompacreti, HaueneHa HA dPPex-
MUBHYI  2APMOHU3AUUIO  COUUATILHO-IKOTIOZUYE-
CKUX U IKOHOMUHECKUX UHINEPecos, 4o 0COOeHHO
BANHCHO 0717 YIMOUHEHUS PEHUMA OXPAHbL OKPYHAt0-
wieti cpedvl 8 Apkmuxe.

KIIOYEBDBIE CJIOBA: Opxycckas koHeeHuus
1998 e., axonoeuueckue npasa uenosexd, OUeHKA
8030eticmeust Ha okpyxcarousyto cpedy (OBOC), Es-
ponetickuil cot3, IKo02U"ecKoe NPAaso, OKPy#aro-
wias cpeda

A DUTUPOBAHMA: [ynsikuna VIII. 2018.
Opxycckas KOHBEHIVA: POCCHMIICKME U 3apybesk-
Hble JOKTPMHA/IbHbIE OLIeHKN. — MOCKOBCKULL #yp-
Han mexcoyHapooHozo npasa. Ne 4. C. 96-109.

DOI: 10.24833/0869-0049-2018-4-96-109

INTERNATIONAL ENVIRONMENTAL LAW

DOI: 10.24833 / 0869-0049-2018-4-96-109

Inna P. DUDYKINA
Law Firm “Factor”

16, pr. Michurinsky, Moscow, Russian Federation, 119192

inna_mel3008@mail.ru
ORCID: 0000-0003-0507-6621

THE AARHUS CONVENTION
IN RUSSIAN AND FOREIGN
INTERNATIONAL LEGAL DOCTRINES

INTRODUCTION. The article provides a doctri-
nal legal description of the Aarhus Convention on
Access to Information, Public Participation in Deci-
sion-making and Access to Justice in Environmental
Matters (Aarhus, 25 June 1998) (hereinafter referred
as the Aarhus Convention). According to the com-
mon position of the Russian and Anglo-American
legal scholars, the Aarhus Convention was a new and
crucial step in linking environmental protection mea-
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sures with human rights, including through improved
international legal mechanisms for environmental
impact assessment. The few assessments of this con-
vention in the Russian science of international law are
restrained. In the Anglo-American scientific literature
the scholars see legal value of this convention as a
source of international law in the context of the Con-
vention setting very specific legal standards for public
participation in environmental protection measures.
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MATERIALS AND METHODS. The material
for the study was the Aarhus Convention itself, the
previous international legal instruments on environ-
mental protection, as well as the European Union
Directives defining the basis of the environmental
impact assessment procedure, primarily against
the background of the interpretation of these legal
instruments in the Russian and Anglo-American
international legal doctrine. The methodological
basis of the study was general scientific and private
scientific methods of cognition (dialectical method,
methods of analysis and synthesis, deduction and
induction), as well as special methods used in legal
science, such as historical and legal, formal legal and
comparative legal methods.

RESEARCH RESULTS. In the article, the author
critically analyzed how the Russian and Anglo-
American scientific publications on international
law assesses the impact of the Aarhus Convention
on the development of international environmen-
tal law. What is especially important, the conven-
tional mechanisms are analyzed in the context of
the applicable court practice to the Arctic regions.
The article deals with the doctrinal interpretation
of the Convention mechanisms of harmonization of
socio-environmental (including environmental) and
economic interests of States and their individuals,
physical and legal, especially against the background
of environmental law of the European Union.
DISCUSSION AND CONCLUSIONS. In the ar-
ticle the author draws the reader’s attention to the
fact that the Aarhus Convention is little studied even

1. VicTopuKo-npaBoBOii KOHTEKCT IPUHATHS
OpxyccKoil KOHBEHIINI VI ee 3HaYeHIe

XYCCKAS KOHBEHUUS 0 00Cmyne K UH(opma-

Uuu, y4acmuu 06u,ecnéeHHOCMU 6 npouecce
NPUHAMUS pewteHuil U 0ocmyne K npasocy-

0uro no 80NPOCAm, KACAULUMCS OKPYHaroueti cpedbl
(manee — Opxycckas KoHBeHIus, KoHBeH1ys), Oba
npuHsaTa 25 nioHs 1998 r. Ha 4-it Kondepenunu mu-
HUCTPOB OKPY>Kalollen Cpefibl eBPONENICKMX CTPaH
B I. Opxyc ([laHusa)' u mopmucaHa mpefcTaBUTeNA-
M1 38 rocymapcTB. OTOT MHOTOCTOPOHHMII [OTrO-
BOpP KaK HOBBI/l MCTOYHMK MEX[YHapOJHOTO IIpH-
POIZOOXPAaHHOrO IpaBa BCTYIWI B cuny 30 OKTAOps

in foreign courses of international law, especially in
the Russian international legal doctrine. Having been
adopted through the UN Economic Commission for
Europe platform, the Aarhus Convention entered into
force in 2001, the Anglo-American legal literature is
considered as closely interrelated with the develop-
ment of environmental regulation in the States of
the European Union taking into consideration that
in the Aarhus Convention that many procedural
and legal elements related to public participation in
decision-making on specific activities, including in
the field of energy, as well as the receipt of significant
environmental information by the population, have
been developed. The Aarhus Convention, having had
a significant impact on the development of the legal
mechanisms at the intersection of the human rights
and environmental sectors, is aimed at the effective
harmonization of social, environmental and econom-
ic interests what is especially important for the veri-
fication of the regime of environmental protection in
the Arctic.

KEYWORDS: Aarhus Convention of 1998, envi-
ronmental rights, Environmental Impact Assess-
ment (EIA), European Union, environmental law,
environment

FOR CITATION: Dudykina I.P. The Aarhus Con-
vention in Russian and Foreign International Legal
Doctrines. — Moscow Journal of International Law.
2018. No. 4. P. 96-109.

DOI: 10.24833/0869-0049-2018-4-96-109

2001 r., mocme TOro Kak 16 rocygapcTs 3aBepIININ
COOTBETCTBYIOILYE IPOLEypPbl COIIACHO MX HallU-
OHAJIbHOMY IIPaBy, IOATBep)KHAloIiue IIPUHATHE
JIOTOBOPHBIX 00s3aTenbcTB. XoTss Opxycckas KOH-
BeHIMs1 OblTa pazpaboTaHa U IpUHATA B paMmKax EB-
POIIENICKOI SKOHOMMYECKON KOMUCCUN, ABJIAIOLIEN-
cs pernoHanpHON koMuccueii OOH, oHa OTKpbITa
I TIOAIIVMICAHUA BCEMM TOCYlapCTBaMI — YWIeHAMU
OOH, Ho ¢ cornacusa npepycMoTpeHHOro KoHseH-
1yell MHCTUTYLMOHAIbHOrO opraHa — CoBellaHus
rocyfapcrs — yuacTHukos Konsennuu. Ilepsoe Co-
BelllaHMe TOCYapCTB — y4acTHMKOB OPXyCCKOlt KOH-
BEHIINY COCTOSIOCH B OKTsI6pe 2002 T., mocyieiHee 1o
BpeMeHU - B ceHTsA6pe 2017 1. B Byase (YepHoropus).

T Cm.: KoHBEHLMA 0 fOCTyMe K MHGOopMaLmK, y4acTm o6LeCTBEHHOCTY B MPOLIECCE MPUHATWS PELIEHWI 1 JOCTYMe K Npa-
BOCYAVIIO MO BOMPOCaM, KacaloLmMcs oKpy»KatoLein cpeabl, 1998 r. octyn: http://www.un.org/ru/documents/decl_conv/

conventions/orhus.shtml (gata o6pauieHus: 18.09.2018).
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Crout OTMETUTD, YTO B IIEPETOBOPHOM IIpOILiec-
ce 1o Bonpocy npuHATHA OpXyccKoil KOHBEHLIUM
aKTUBHYI0 DOJb WUIPaly HeNpaBUTEIbCTBEHHbIE
opranusanuy. Cpeay ee MHULVATOPOB 1 pa3pabor-
4YKOB ObUIM PernoHa/nbHBIN 9KONOTMYECKUIT LIEHTP
nns crpan LentpanbHoit u Bocroynort Espomnbl co
mtab-kBaptupoit B bymaneurre, Koamius nempa-
BIUTENTbCTBEHHBIX 9KOMOTMYECKMX OpraHusanuii Es-
ponbl (Temeppb MMPOKO M3BECTHASA IO, Ha3BaHUEM
«Epomneiickuit  9KO-®opym»), MexgyHapopHbIit
COBET II0 IIPAaBY OKPY>Karolleil cpefpl 1 BceMupHbIi
CO103 0XpaHbl Ipupopbl. PakT ydyacTus JaHHBIX Op-
TaHM3alMil IpK COITIACOBaHMY NTO0KeHuIT KoHBeH-
LM CBUAETENbCTBYET O IPU3HAHUN MUPOBBIM CO-
00111eCTBOM TOJI K/IIOYEBOII POJIN, KOTOPYIO UIpaeT
06111eCTBEHHOCTD B IPMHATUM 3KOIOTMYECK 3HAYM-
MBIX PelIeHMNIL

OcHoBHOe 3HaueHMe M IeHHOCTb OpXyccKoil
KOHBEHIIMI 3aK/II0Yal0TCA B TOM, YTO OHA yCTaHaB-
JIMBAeT OCHOBHbBIE CTAHAAPTBI YIaCTVA OOIIECTBEH-
HOCTU B pelIeHNM BOIPOCOB, KACAWMIMXCA COXpa-
HEHVIsI OKpYy»Karoleil cpepbl: « KoHBeHIUA AB/IAETCA
BCEMMPHO 3HAYMMbIM IPUMEpPOM IIPABOBOI KOH-
COMMAALIMY Mep POCTa y4acTusA oOIIecTBa B OTHO-
IIEeHNY TIPUHATUA aJMUHMCTPATUBHBIX PeIleHMNit,
cBobOpbI MHPOPMALMK Y FOCTYIIA K IIPABOCYAMIO»
[Richardson, Razzque 2006:174]. Anrmmitckuit mpa-
Boses, M. Illoy muiuet, 4TO XOTA «OTCBUIKM K IIpa-
BaM yenoBeka» (“references to human rights”) ectp
U B VIHBIX MEXJ[yHapPOJHO-IIPAaBOBBIX JTOKYMEHTaX,
npepurecTBymux OpXyccKoil KOHBEHIMY (HaIpu-
Mep, B Pno-pme-7KaHeitpckoit fexmapannyu 1o oxkpy-
KaloILell cpefie M pasBUTHIO, IPUHATO Ha KoHe-
pennyn OOH 1o oxpy»xarolieii cpefie 1 pasBUTHIO B
1992 r.2), TeM He MeHee UMEHHO OHa CTaJla «BaXKHOI
crapgueit» (“an important stage”), Ha KOTOpOIl TIpo-
M30LUIO «ABHOE O0ObeJHEHNUe 3alMUThI IIPaB deno-
BeKa ¥ OXPaHbl OKPY>Kalolleil cpefbl», MOCKOIbKY
KonBeHIuA npepycMaTpuBaeT IOJIOKEHUE O TOM,
4TO «HA[IeXallasg 3alMUTa OKPY>Kalollell Ccpefbl
VIMeeT CYLIeCTBEHHOE 3Ha4yeHVe LA O/1aromnonyyns
genoBeka» (“adequate protection of the environment
is essential to human well-being”), u coorBeTcTBY-
IOIJie MeXaHM3Mbl Takoro obbemuuenus [Shaw
2017:643]. [TpuMeps! 06 beVHEHNST TPUPOTOOXPAH-
HbIX MHTEPECcOB M obecredeHys IpaB 4YeoBeKa Ha

O/1arONPUATHYIO0 OKPY)KAIOLIYI0 CPEy MOXHO HATH
U B IIPMHATBIX pPaHee MeXYHAPOJHBIX JOKYMEHTaX.
B ux uncne [Ipoexrt pexmapanuy IpUHIUIIOB B 00-
JIACTU TIpaB 4ejloBeKa 1 okpykaomieil cpese (Draft
Principles on Human Rights and the Environment),
NOAroToBneHHb B 1994 1. B pamkax Ilogkomuc-
cmm OOH no mpegynpexneHuo JUCKPYMUHALIAN
M 3alljUTe MEHBIUVHCTB, KOTOPbI IIpefycMaTpu-
BaJl, 4YTO «IIpaBa 4eJI0BeKa, SKONOIMYECKH 3/j0pOBas
OKpY>Kawlliasd cpefia, YCTOMYMBOe pasBUTHE U MMUP
ABJIAIOTCA B3aVMO3aBUCHMbBIMM M HEJeIMMbIMM»’.
B 1997 r. VIHCTUTYT MeXyHapOIHOrO IpaBa IpU-
HAN Pesomonuro 1o oKpy>KarlLen cpefe, CT. 2 KOTo-
poill mpegycMaTpyBaa, B YacTHOCTY: «Kaxzplit ve-
JIOBEK MMeEET IIPABO XUTb B 3[I0POBOIT OKPY>KaIOLL[ell
cpene» (“Every human being has the right to live in
a healthy environment”) [Loucaides 2005:249]. Ha-
KOHell, CleflyeT ynoMAHyTh KoHBeH1M0 06 oleHke
BO3JIEJICTBMA Ha OKPY>KaIOLIYI0 Cpefly B TpaHCrpa-
HMYHOM KoHTekcTe 1991 1. (manmee — Kousenumsa
9cmno). VHpIMM COBaMy, MOXKHO YTBEpK/jaTh, YTO
Opxycckas KOHBEHIMA OPUIAMYECKM BbI3pena U3
IpeJLIeCTBYIOIel TPAKTYKM; HO IMEHHO OHa CTaja
Hayborlee 3HAYMMBIM STAIIOM B COEVIHEHUN 3KOJO-
TMYECKOTO U IPABOYE/I0BEYECKOr0 M3MEpPeHNIL.

2. IOpupnyeckas XxapaKTepyuCcTIKa ey 1
copep>xanns OpxyccKoil KOHBEHINN

OcHoBHas 11e71b KOHBEHIMI — COfIelICTBOBATD 3a-
IIMTe IpaBa KaXXIOTO YelI0BeKa HbIHEIIHero 1 Oyany-
IVIX TTOKOJIEHNIT KUTh B OKPY>Kalolileil cpefie, 6aro-
HPUATHON [ €T0 3J0pOBbs 1 Omarococtossuys. s
peanm3alyy yKasaHHON Lielu JOrOBapyBAIOIINeECs
TOCY[APCTBa JO/DKHBI TapaHTUPOBATh IIpaBa Ha Jo-
CTYII K 9KOJIOTMYecKolt nHdopMaIym, Ha yyactye 06-
IIeCTBEHHOCTH B ITpoliecce IPMHATHA pelleHnii 1 Ha
JIOCTYII K TIPaBOCY[MIO 110 BOIPOCAM, KaCAOIMMCS
OKpY>Kalolllell Cpefibl; Py 3TOM IPakKaHaM JIO/DKHA
OKa3bIBaTbCS HEOOXOAMMAs MOMOILIb I OCYIIECT-
BJIEHVA VMY JJAHHBIX 1TpaB. KpoMe Toro, B KauecTse
opHoII U3 1eneit KonBeHIMM ykasbiBaeTcs obecreye-
Hli€ OTBETCTBEHHOTO MOAXO0/ I IIPO3PAYHOCTH IIPO-
1jecca IpuHATHA pemtenuit. B Opxycckoii KOoHBeHIIUI
IpeyCMaTpUBaeTCsA IPaBO OOI[eCTBEHHOCTH Ha
ydJacTyie B pelIeHMN SKOJIOTMYECKMX BOIPOCOB 0Oe3

2 Pro-pe-*KaHeipckana Aeknapauus no okpykatoulein cpege v passutuio. Mpurata KonpepeHuymen OOH no okpyato-
wen cpepe n passutuio, Prno-ge-MKawnelipo, 3-14 moHa 1992 r. Joctyn: http://www.un.org/ru/documents/decl_conv/

declarations/riodecl.shtml (aaTa o6paeHus: 18.09.2018).

3 Cm.n. 1 MpoeKTa feKnapauuy NpuUHLMMNOB B 0611aCTU NPaB YenoBeKa 1 oKpyaloLei cpefbl. JocTyn: http://undocs.org/

ru/E/CN.4/Sub.2/1994/9 (nata obpalyeHus: 18.09.2018).

4 Cm.: KoHBeHUMA 06 OLeHKe BO3LENCTBUA Ha OKPYXKatoLLlylo cpefly B TpaHCrpaHWYHOM KOHTeKCTe. MNpuHaTa 25 despa-
na 1991 r. Joctyn: http://www.un.org/ru/documents/decl_conv/conventions/env_assessment.shtml| (gata obpaiieHus:

18.09.2018).

Moscow Journal of International Law « 4 . 2018

29



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

W.IM. QyabiknHa

IVICKpUMHALIMY TI0 IIPY3HAKY IPAK/JAHCTBA, HALMO-
HaJIbHOJI IPUHA/IOKHOCT VI MECTOXKUTEbCTBA,
B CJTy4ae IOPUAMIECKOro NI — 6e3 [YCKPUMIHALINN
[0 IPU3HAKY €ro 3aperucTpUpOBAHHOTO MECTOHA-
XOXK/eHUA WM PaKTIIECKOTO LIeHTPa AeATeIbHOCTI.
B cBo0 0uepenp, rocyapcTBa-y4acTHUKM 0053a/IICh
HPUHATb HEOOXOVIMbIE 3aKOHOJATE/IbHBIE U APYTIie
IIPaBOBBI€ AKTBI, C TeM YTOOBI 00ECIeYUTh JOCTYII
K MHGOpMaLMy, ydacTue oOLIeCTBEHHOCTM B IIPO-
1ecce IPUHATUA PeLIeHNI U JOCTYII K IPaBOCY/MIO,
a TaKKe IapaHTMPOBATh IPUMEHEHNE 3TUX AKTOB;
pacIIpATb 9KOJIOTMYeCKoe 00pasoBaHye 1 Crocob-
CTBOBAaTh POCTY 3KO/IOTMYECKOTO CO3HAHMA; IIPY3HA-
BaTb 1 TOEPXKMBATh OObENVIHEHNS, OPraH3alnN
¥ TPYIIIbL, CIOCOOCTBYIOLINE OXpaHe OKpPY>Karolelt
cpenpl. B KonBeHmu oco60 mogyepkusaeTcs, 4To
JIOTOBapMBAOLINECA TOCYAAPCTBA JO/DKHBI obecre-
4NUTh, YTOOBI JMIA, KOTOpble OYAyT OCYILIECTBIIATD
CBOM IIPaBa, B TOM 4MC/Ie U TIPABO JOCTYIIA K 9KO/O-
TMYecKoil MH(pOpMAINMY, He IOfBEepraluch HaKasa-
HMIO, TIPUTECHEHVAM U TIpeciefoBaHNAM (OTMeTNM
3TO TIO/IOXKEHE Vi CKaKEeM O HeM 4y Tb HIDKe).

Copeprxamuecs B OpXycckoit KOHBEHIIUU OCHOB-
Hble TIO/IOXKEHVIA MO>KHO YCTIOBHO Pasfie/INTb HA mpu
0cHOBHbIX 6710ka. OXapaKTepyu3yeM KaX[blil 13 HUX
KparTko.

K nepsomy oTHOCHTCA TpemycMOTpeHHas CT. 4
KoHBeHIM1 0053aHHOCTb TOCYAAPCTB 00eCreunTsh B
paMKax HaI[VOHAJIbHOTO 3aKOHOJATEIbCTBA JOCTYII
OOIeCTBEHHOCTY K 9KOJIOTMYecKoil MH(opMaimim.
O6peM TOHATHMA «3dKONMOTMYecKas MH(popMarms»
OYepyeH JJOCTATOYHO IIMPOKO U BKIIOYAET CBEfICHII:

- 0 COCTOSIHUM 3JIeMEHTOB OKPY>KalolLell cpe-
JIbl, TAKMX KaK BO3AYX U aTMocdepa, BOfia, MOYBA,
3eM/id, TaHAmadT ¥ pupoxHbIe 00bEKTHI, OMOIOrN-
4ecKoe pasHooOpasue 1 ero KOMIIOHEHTbI, BK/II0Yast
TeHeTNYeCK) M3MeHEHHbIe OPTaHM3Mbl, ¥ B3aUMO-
JiefICTBYIE MEXY STVIMM /IeMEHTaMI;

- 0 ¢akTOpax, TaKUX KaK BeleCTBa, SHEPIu,
IIYM V1 3JTy4eHMe, @ TAKKe AeATeTbHOCTD VI Mepbl,
BKJIIOYas aJIMVHJCTPATUBHbIE MePbl, IKOTIOTMYECKIIe
COIIAILEHNS, TIOMUTHKY, 3aKOHOJATENbCTBO, IUIAHbI
¥ IPOrPaMMBI, OKa3bIBAIOIIVE VIV CIIOCOOHBIE OKa-
3aTh BO3JEIICTBME HA BbIIIEYKa3aHHbIE 3/I€MEHTbI
OKpY>Kalolell Cpefibl, a TAKKe JaHHbIe SKOHOMIYe-
CKOTO aHa/IN3a;

- O COCTOSHUM 3[J0pOBbA U 0€30IacCHOCTU
nropen, 06 YCIIOBMAX JKU3SHM JIIOLEN, O COCTOSHUM
00'beKTOB KY/IBTYPBI 1 3[JaHWIT I COOPYKEHNUIT B TOI
Mepe, B KaKOJ1 OHY IIOfIBEP>KEHbI BO3/IEJICTBUIO OKPY-
arouert cpensl (I 3 CT. 2).

B KoHBeHILMM yCTaHAaBIMBAIOTCA TPeOOBAHMA K
dopMe U cpokaM IIpefoCTaBIEHUSA TOCYHapCTBEH-

100

HBIM OPTaHOM 3KOJIOTMYeCKOl MH(POpMALN: TaKas
MHPOpPMALVA [JO/DKHA HPENOCTABIATbCA B MaKCHU-
MaJIbHO CKaThle CPOKY, HO He II03Hee O[HOTO Mecs-
11a TI0C/Ie TIOfia4M 3aIIpoca; He TpebyeTcsi, 4TOOBI B 3a-
Ipoce cofiepykanoch ero o6ocHosaHne. Kpome Toro,
cormacHo KoHBeHIMN B 3aIpoce 0 MpefoCTaBIeHNN
9KOTIOTMYeCKO MH(OpPMALMY MOXKET OBITh OTKA3aHO
IO MICYEePIIBIBAIOIIEMY IIePEYHI0 OCHOBAHMII (HAIIpu-
Mep, ec/i pasIIalleHne Takol MHPOPMALIM MOXKeT
OTPMIATENIHO IOBIMATh Ha MEXJYHapOIHbIE OT-
HOIIEHMs, HALMOHATIbHYI O0OPOHY WM TOCyAap-
CTBeHHYI0 Oe3omacHocTb) (1. 3 1 4 cT. 4). [Ipn atom
BCe OCHOBAaHMA /A OTKa3a JO/DKHBI TOJKOBAaTbCA
OTPaHMYUTENIbHO, C YYeTOM 3aMHTEPeCOBAHHOCTM
00IeCTBEHHOCTI B PAaCKpPBITUM COOTBETCTBYIOLIEH
nHpopManym. Ha yuactHukax KoHBeHIMM 1eXuT
006513aTeIbCTBO 00€CIeYNTh MOPSTOK, IPU KOTOPOM
rOCYZapCTBEHHbIe OpraHbl 06mafanu Obl B paMKax
CBOEI KOMIIETEHLIMM ITIOCTOSSHHO 0OHOB/IAEMOI 9KO-
JIOTMYeCKO MH(pOpMaIyeli, a TAaKKe CBeeHNsAMYU 00
OCYILIECTB/IAEMO VI TJIAHVPYEMOIL 1€ TENbHOCTH,
KOTOpas MOXKET OKa3bIBaTb 3HAYNTEIbHOE BO3ZIEil-
CTBJE Ha OKpy»Xarwouyio cpeny (m. 1 ¢T. 5).

Ko emopomy 6n0oky orHOocutTcs y4yactue obiie-
CTBEHHOCTM B IIPUHATHUY PELIEHNII 10 KOHKPETHBIM
BUAM JesiTenbHOCTI. «OOIeCTBEHHOCTb» IIOHMMA-
€TCs B O4eHb IIMPOKOM CMBICIIE: OfJHO W 6ojiee yeM
OffHO (U3MYecKOe WM 0PUIIECcKoe TULO U B CO-
OTBETCTBMY C HAIMOHAJIbHBIM 3aKOHOJATE/IbCTBOM
VIM TIPAKTUKOI VX acCOLMALVY, OPraHU3aINN VIV
rpymnsl. [Ipyu 9TOM 10f «3aMHTEpecOBaHHOI 001Ie-
CTBEHHOCTDIO» TIOfIPa3yMeBAIOTCA Te ee IPeACTaBMu-
TeJI, MHTePeChl KOTOPBIX 3aTPATrMBaIOTCA VI MOTYT
3aTparuBaTbCs IPOLECCOM IPUHATUA PeIIeHNA 110
BOIIPOCAM, KaCAIOIIMMCA OKPYKAIOLIEH Cpefibl, MM
KOTOpbIe MMEIOT 3a{HTEPECOBAHHOCTDb B 3TOM IIPO-
necce (. 4 u 5 c1. 2). CormacHo cr. 6 Konsenuun
3alHTepecOBaHHasA OOLIECTBEHHOCTD JJO/DKHA afieK-
BAaTHO ¥ CBOEBPEMEHHO MHPOPMUPOBATHCS, B YaCT-
HOCT, O CTIeAYIOIeM:

- IUIAHMPYeMO¥I IeAITeIbHOCTY;

- XapakTepe BO3MOXKHBIX PeIIeHNIT VI IIPo-
eKTe pelleHNs;

- TOCYZapCTBEHHOM OpraHe, OTBETCTBEHHOM
3a IIPUHATHE PELIeHVIS;

- IpefycMaTpuBaeMoll IIpolefype IpUHA-
TUA PeIleHNA M BO3SMOKHOCTAX A y4acTuA oOue-
CTBEHHOCT.

VH]opMaIys, OTHOCAWAACA K IIPOLIeCCy IPUHA-
TV peLeHN, JO/DKHA BKII0YATh B Ce0s1 110 KpaitHeit
Mepe OIMCaHUe IUIAHUPYEMOTO HPOMBIIIIEHHOTO
00beKTa, ero 3HAYNTE/IBHOTO BO3JIEIICTBYIA Ha OKPY-
JKAIOLIYIO Cpefly, ITAHMPYEMBIX IIPUPOOOXPAHHBIX
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Mep U T.JI. YyacTue oOLIECTBEHHOCTH B IIpoliecce
HPUHATAA PelIeHNs JO/DKHO ObITh obecriedeHo Ha
CaMOM paHHeM 3Tarie. JocyapcTBeHHbIN OPraH TaK-
JKe JI0JDKEH IIPeJOCTABUTD €J1 TEKCT pelleH s BMecTe
C yKazaHueM IPMYMH U CO0OPaKEeHNIT, TI0N0>KEHHBIX
B €I0 OCHOBY.

K mpemvemy 6n0ky oTHOCHMTCS BOCTYI OOIIe-
CTBEHHOCTM K IIpaBOCyAMIo. Y4yacTHVKY KoHBeHIum
B3sIM Ha ceba 0053aTe/IbcTBO 00ecreunThb, YTOObI
JIMLO, CYMTAIOILIEe, YTO OHO He IOIYYWIO 3alpa-
IIMBAEMYI0 SKOMOTMYECKYI0 MH(OPMALNIO, KaK 3TO
HpenycMoTpeHo B KOHBeHINI, MMeIo BO3MOXXHOCTD
00paTUTBCS B CYJ, MU APYTOIl HE3aBYCHUMBIIL 1 Oec-
HPUCTPACTHBI opraH. Kpome Toro, mpexcraBurenm
00IeCTBEHHOCTY IO/DKHBI MMETh HOCTYI K afIMMU-
HUCTPATVMBHBIM U CYAeOHBIM IPOLEAYpaM B Lie/AX
OCIIOPUTS JieVicTBUE WM Oe3eiiCTBIe YaCTHDIX /NI
VTV OPTaHOB B/IACTH, KOTOPbIe HAPYIIAIOT IIPABOBbIE
HOJIOKEHM s, MMEIOIIJie OTHOLIEHNE K OKPY XKaollelt
cpepe (cT. 9).

3. OpxyccKast KOHBEHINLA B KOHTEKCTe
npuponooxpanHoro npasa EBpomneiickoro corosa

Opxycckas KOHBEHIMA OKasblBaeT B/IMsAHME Ha
pasBMUTME IIPABOBBIX MEXaHU3MOB, O0ecCIednBalO-
MMX TapMOHM3ALMIO COLMATbHO-9KONTOTMYECKIX
VIHTEPeCoB BCEro oOLIecTBa ¥ KOMMEPYECKUX MO-
TMBOB KOHKPETHO! KOMIIAaHUM B Pe€aM3alyM BbI-
TOJJHOTO XO3AJICTBEHHOTO IIPOEKTA, KOTOPBII MOXKET
MMeTb IOC/IeACTBUA /I COCTOAHMUA npupopbl. Oco-
OEHHO OTYET/IMBO 3TO MOXXHO IIPOCTIEAUTD B Pa3BHU-
TUM 9KOJIOTMYECKOro (IIPMPOZOOXPAHHOrO) IpaBa
EBponerickoro corwsa. IIpaBoBoe perymupoBaHue
OLIEHKV BO3JIEICTBUA Ha OKPYXKaIoIyIo cpeny (ma-
niee TakKe — oneHka posgericTsusa wi OBOC) B EC
aKTMBHO Pa3BMBA/IOCh B 00LIeM KOHTEKCTe IpaBa B
chepe MPUPOIOIIONb30BAHNIA U OXPaHBI OKPYXKalo-
1eil cpenbl B TedeHue nopsaka 30 er’.

IlepBbIM [OKYMEHTOM EBpOIENICKOrO 3KOHO-
MUYECKOTO COOOLIECTBA, ONpPEeHeMBIINM OCHOBBI
IPOLEAYPbl OLEHKN BO3JENCTBUA, cTana [JupexTu-

Ba ot 27 mions 1985 1. 85/337/ESC (manee — [Inpex-
TBa 1985 I.) 1O OlleHKe BO3JEVICTBUSA HEKOTOPbIX
TOCY/JApCTBEHHDbIX U YaCTHBIX IPOEKTOB Ha OKPY-
Xarolyo cpeny’. PaspaboTka JaHHOTO JOKyMeHTa
npec/iefioBana Caefylouye Lelu: y4eT 3KoIorude-
ckoro (hakTopa Ha Haymbosee paHHeil CTaAyUyu IPoO-
eKTUPOBAaHMA M IPUHATYUA PellleHNsA O Hadaje Je-
ATEIBHOCTY;  MMHMMM3ALMI0  HeOIaronpyATHBIX
YCTOBUII KOHKYPEHIMM KaK CIe[CTBMA Pasnndns B
HAI[OHA/IbHBIX 3aKOHAX, PETYIMPYIOLIMX IIPOLeSy-
py olleHKM BosfieiicTBuA. OIbIT IPOBefeHNs MIpo-
nenypst OBOC notpe6oBan mpaBoBOro yToYHeHMs
pAJa ee aCIIeKTOB U Jla/IbHEJIIero pasBUTHA peryiu-
poBauus B 3TN chepe. OcHoBHast [IupexTnBa 1985 T.
JIOTIO/THAIACh HECKONIBKO pa3. OCHOBHbIE M3MEHEHM
6pUIM BHeceHbl B 1997, 2003 u 2009 rr. Kpatko nx
cofiepKaHMe CBOAMTCA K crefywoueMy. JJupexTusa
97/11/EC’ 6bIma npy3BaHa IPUBECTU PETyINPOBa-
HI€ TIPOLIAYPbl OLIEHKM BO3JENCTBMA B COOTBET-
crBue ¢ Konsennueit Ocno. Inpexrusa 2003/35/EC
ObTa HalpaBjleHa Ha TapMOHM3ALMIO IIPAaBOBOTO
perymposanus EC, Kacaromerocs ydacTtys Hacejle-
HIA, ¢ ToNoKeHUAMU OPXYCCKOi KOHBEHLUM.

IIpaBOBBIMM HOBE/UTAMY, KOTOpbIe ObUIM CO37a-
Hbl KoHBeHLMel B y>Ke Ha/IM4ecTBOBABIIEM Ha TOT
MOMEHT MacCUBe eBPOIIEIICKMX HOpPM O IIpollefiype
OLIEHKM BO3[EIICTBIA Ha OKPY>KAIOI[YI0 Cpefy, Cie-
JlyeT CYMTATD IIPEXK]Ie BCErO CIEM YOIV TI0TI0KEHMA.

I[Ipu onpepeneHny MOHATUA «OOLIECTBEHHOCTD»
B 9KonoruyeckoM mpase EC pmemaerca ccblika Ha
ompefeneHue, cofepkauieecs: B OpXyccKoii KOHBEH-
1y (1. 4 cT. 2): «06111eCTBeHHOCTh» 03Ha4aeT Gpr3n-
YecKue I I0pUdecKe TN, MX aCCOLMALIIM, Op-
raHysauyy win rpynmsl. [lop Bnusanem Opxycckoi
KOHBEHIIMM ObUI CYILIeCTBEHHO PacllVPeH B CTOPOHY
Oorblell MPABOBOI OIpPENeIeHHOCTY IIPeLyCMO-
TpeHHbII B TpaBe EC MeXaHM3M MeXTOCyapCTBeH-
HBIX KOHCY/IbTAllMil B CIy4ae BO3MOXKHOTO TpaHC-
TPAaHMYHOTO BO3[EICTBIA BCAKOIO S3KOHOMIYIECKOTO
IIPOEKTA.

B copmepxarenbHOM IIaHe HEOOXOAMMO OTMe-
TUTD 1 60JIee YeTKOe OIpefie/IeHNe B 9KOJIOTMYECKOM
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> BbinerxaHuHa E.E. OCHOBHble TeHAEHLMN Pa3BUTUA SKOOrMYyeckoro npasa Esponeiickoro Cotosa: lnc. ... a-pa topua.
Hayk. M. 2005. C. 3-85. ABTOp BblpaxaeT Npu3HaTenbHOCTb A.10.H. E.E. BoinerkaHnHom 3a KOHCynbTaLmy u matepuanbl, NC-
nosib30BaHHble MPU HaNMCcaHUY pasgena cTatbl o mecte OpXyccKol KoHBeHLMK B npase EC.

5 Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on
the environment. URL: http://data.europa.eu/eli/dir/1985/337/0j (accessed date: 10.09.2018).

7 Council Directive 97/11/EC of 3 March 1997 amending Directive 85/337/EEC on the assessment of the effects of
certain public and private projects on the environment. URL: https://eur-lex.europa.eu/eli/dir/1997/11/0j (accessed date:
10.09.2018).

8 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation
in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to
public participation and access to justice Council Directives 85/337/EEC and 96/61/EC. URL: https://eur-lex.europa.eu/eli/
dir/2003/35/0j (accessed date: 10.09.2018).
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npase EC nnbopMaumy 1 MOATOTOBKY OTYETa O
peanusaliMy 3KOHOMMYECKOTO IIPOEKTa, a TaKXkKe
0603HaueHe IIAHOB 1 NIPOrPaMM SKOHOMMIYECKO
IeATeNIbHOCTH, KOTOPbIE MOTYT OKa3aTh CyIIeCTBEH-
HOE€ BO3JIEIICTBIE HA OKPY>KAIOLIYI0 CPeJy, — OILAThb-
TaKy C Y4eTOM IONIoKeHMiT OpXycCcKoll KOHBEHIUIL.

JI71s ycTaHOBIIEHNA TOTO, OKa3bIBAOT /N JAHHDII
IUVIAaH ¥ TIpOTpaMMa JIeATeNbHOCTU CYUecteeHHoe
BO3JIElICTBIIE Ha OKPY>KAaIOLYIO Cpefy, IIpeIaraT-
cA clefyole IapaMeTphl: CTelleHb OIpaHNYeHMit,
KOTOpBbI€ IUIAHBI ¥ IPOIPaMMBbI CO3/JAI0T I JPYIUX
BUJIOB JIeAATE/IbHOCTY B [JAHHOM palioHe; y4eT B IljIa-
Hax I IPOrpaMMax 3KOJIOTMYeCKOro aclieKTa, B 4acT-
HOCTH, B CBeTe 3aJjauyl IPOJBIKEHMA K YCTONYMBO-
MY Pa3BUTHIO; B3aIMOCBA3Db IIJIAHOB U IIPOTPaMM C
uMIeMeHTanueil npasa EC, Kacaromierocsa oxpy-
JKarolleil cpefibl (B YaCTHOCTM, TAKUX aCleKTOB, KaK
obpallleHne ¢ OTXOfAMI, OXPaHa BOJHBIX PECypcoB
U Ip.).

PasBurne momy4mny XapaKTepUCTUKM BO3JENl-
CTBUA HA OKPYXKAIOLIYI0 Cpefy, KOTOpble CTau
BK/IIOYATh B TOM 4YKC/Ie KyMYIATUBHBI 3ddeKt;
TPAaHCTPAaHWYHBIN XapaKTep; PUCK JUIA 3[J0POBbA
4eJloBeKa 1 OKPY>Kalolllell Cpefibl; LIeHHOCTDb 1 YA3-
BYIMOCTb pajlOHa, KOTOPBI/I MOXKET ObITh 3aTPOHYT
(nMeroTcss B BUZLy 0COOBIe IPYPOJHBIE YCTIOBUS, U
00'beKTHI KY/IBTYPHOTO HACTIEANS U T.1L.).

Kak yxe oTMeuyanoch B IOpMAMYECKON HayKe’,
Opxycckas KOHBEHLMA NpHUJana 3HAYMTelIbHbII
CTUMY/I PasBUTUIO CaMOIO IIPaBOBOrO MeXaHM3Ma
OLIEHKM BO3JENICTBMA KOHKPETHBIX 3KOHOMUYECKIX
IIPOEKTOB Ha OKPY’KAIOLIYI0 CPefy, IpUYeM Ha paH-
HMX CTaUAX pa3pabOTKM TaKMX HPOEKTOB. Jupek-
tvBa 85/337/E9C 6bia fononHeHa HoBoit [lupexTu-
Boi1 EBponerickoro napnamenta u Cosera 2003/35/
EC ot 26 mas 2003 ', B KOTOPOI1 YKa3bIBAETCSA, YTO
npaBo EC o/mkHO OBITh IPUBEIEHO B COOTBETCTBIE
¢ Konsenrineit. B npeam6yrne [InpexTusbl moyuepku-
Baercs, yTo npaBo EC HanpaB/ieHO Ha COXpaHEHINe,
3aIUTY ¥ YAy4IleHNe KauecTBa OKpYKarkolleil cpe-
JibI, @ TAK)Ke OXPaHY 30POBbsI YesioBeKa. IPPeKTuB-
HOe y4acTye OOIIeCTBEHHOCTV B IPUHATHUM pelle-
HUI1 TI03BO/IA€T HACE/IEHUIO BhIPa)KaTh CBOE MHEHMe
U 03a004€HHOCTD, KOTOPbIE MOTYT OBITh YMECTHBI, a
B/IACTAM — YYMTBIBATh MX IIPU IPMHATUN PEIleHMIt,
HOBbIIIAsA TEM CaMbIM OTBETCTBEHHOCTD U ITPO3pay-

° Cm.: BbinerkanuHa E.E. Ykas. cou. C. 12-18.

HOCTD IIPOLiecca IPUHATHA PELIeHNI ¥ CIOCOOCTBYA
POCTy 0CO3HaHMA OOI[ECTBOM BaXKHOCTM SKOJIOTU-
YeCKMX BOIIPOCOB 1 TOJEp)KKe IPUHATBHIX pelle-
HMIL. Y4dacTie 0OIIeCTBEHHOCTH, BKII0Yas y4acrue
accoumanyii, OpraHn3alnil U IpyI IpUPOJOOXpaH-
HOJ1 HAITPaBJIeHHOCTH, JJO/DKHO TIOOLIPATHCS, B TOM
qyIC/ie ¥ IIyTeM Pa3BUTHA IKOTIOTNYECKOTO BOCIIUTA-
HIA HaCe/leHMA.

B JlupextnBe mosiBmmach HoBas crarbsa (10a),
HpefycMaTpyBamlas IpaBo IpefCcTaBUTeNell 00-
I[eCTBEHHOCT) YYaCTBOBaTh B COOTBETCTBMM C Ha-
IIMOHANIbHBIM  3aKOHOJATeIbCTBOM B  IIpOIeAype
IPOBEPKM pelleHniI B Cyfe WM APYyroM He3aBuU-
cuMoM 1 06beKTUBHOM opraHe. Takas mpouenypa
MOXXeT KacaTbCsA BOIIPOCOB 3aKOHHOCTY IIPUHATOTO
pelIeHNs Kak 0 CYIeCTBY, TaK U IO IIPOLely PHBIM
acTeKTaM.

Ilonoxxenma Jupexkrtusbl 1985 1. 1 mompasku K
Hell ObUM KOMQUIMpOBaHbl B HOBOI [lMpexTuBe
2011/92/EC". B coBpeMeHHBIX YCIOBUAX B OLEHKeE
BO3/IEVICTBYI JO/DKHBI OBITH 0603HAYEHBI IPSIMOE 1
KOCBEHHOE BO3[Ie/ICTBIIE IPOEKTa Ha Ye/loBeKa, day-
HY, (r10py, HOYBY, BORY, BO3AYX, K/IMMaT, TaHAWAQT,
MaTepya/ibHble 0OBEKTBI ¥ KY/IBTYPHOE HaCTIefiue, a
TAK)Ke B3aMMOJIEJICTBIE BCEX ITUX SNEMEHTOB. VIH-
¢dopmariys o npoeKkTy Ha Hambosee paHHeM JTarie
Hporecca BBIPaOOTKM pelleHysi JO/DKHA ObITh J0-
CTYIIHA CTIeAYIOLIMM 3aMIHTePECOBAHHBIM CTOPOHAM:
OpraHaM B/IaCTH, 3aHMMAIOIVMCA 9KOTIOTMYeCKIMM
BOIIPOCAMI, COITIacKe KOTOPBIX TpedyeTcs A pea-
MU3aLyM TAHHOTO IPOeKTa; 00IecTBeHHOCTH (Of-
HOBPEMEHHO C OpraHaMM BJIacTi) C MOMOLIBIO J10-
CTYIHBIX CPEJICTB, BK/II0OYas 3/IeKTPOHHbIE CPEfICTBA
CBA3Y; IPYTUM TOCYHapCTBAaM-4/IeHaM, eC/Ii IPOeKT
MOXKET 0Ka3aTh TPAHCTPAaHNYHOE Bo3jelicTBue. B 3a-
BepieHye mpouenypbsl OBOC Hacenennio u fpyrum
TOCy/lapCTBaM-4IeHaM JIO/DKHA OBITh IPefoCTaBIe-
Ha crefyomas nHGOpMAIMA: coInacue WIM OTKa3
B TIPOEKTE 1 CBA3AaHHBIE C 3TVM YCIOBI; OCHOBHBIE
apryMeHTHl B TI0/Ib3Y HPMHATHA TaKOTO pelIeHNs;
Mepbl, HaIlpaB/IeHHbIe Ha CHIDKEHIe OTPUIATeTbHBIX
MOC/IEACTBIII MpoeKTa. locymapcTBa-yneHbl HOMK-
HbI 00eCreYnTb B COOTBETCTBUM C HAL[VIOHATbHBIM
IPaBOM BO3MOYXHOCTD JI/ISI 3a/IHT€PeCOBAHHbIX CTO-
POH 00>XKajoBaTh MPUHATOE pelleHye B CyfeOHOM
HOPAJIKeE.

1% Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation
in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard
to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC. URL: http://data.europa.eu/eli/

dir/2003/35/0j (accessed date: 10.09.2018).

" Directive 2011/92/EU of the European Parliament and of the Council of 13 December 20110n the assessment of the
effects of certain public and private projects on the environment. URL: http://data.europa.eu/eli/dir/2011/92/0j (accessed

date: 10.09.2018).
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Taxnum 06pazoM, MO)KHO OTMETHTb, YTO B TIpaBe
EC ynenserca 6onbloe BHUMaHVE TapMOHM3ALINN
HOIXOfIOB K 00eCIIeYeH IO JOCTYIIa Hace/IeHN K 9KO-
JIOTMYeCKM 3HAUMMOi MHPOPMALUN U €r0 y4acTHIO
B IPaBOBBIX MeXaHM3MaX OLIEHK! BO3JIe/CTBMA Ha
OKPY)KAIOI[YIO Cpefy.

Hau6onburyto pakTHYecKyko CTI0O)KHOCTDb 11 BMe-
CTe C TeM HaMBBICIINIT TEOPeTUYeCKIil MHTepec (Kak
MeX/YHapOIHO-IIPaBOBasd HOBEJIA) IPeHCTAB/IACT
cT. 9 OpxXycckoll KOHBeHLIMY, VIMEIoIjas Ha3BaHIe
«[loctyn k mpaBocynuio». Kak mokaspiBaeT aHamms
npumeHeHusa Konsenuy Ha npoctpancTse EC, oc-
HOBHBIE BOITPOCBHI BO3HMKAIOT 110 C/IEAYIOIVM IIO-
JIO)KeHUSAM: KPYT /N1, 00/Majjalolyux npaBoM obpa-
IATbCA B CyAeOHble OPraHbl; MOHATHE HAPYLICHNA
IpaBa; MPaBO OOIECTBEHHBIX OpPraHM3aINil Ha 00-
palleHye B CyfeOHble OpraHbl; KOMIIETEHINA CyAa B
9KO/OTMYECKUX CIOpax; IPUHATIE BPeMEHHBIX Mep
sanmThl. Ilo BceM aTMM aclekTaM 3aKOHOJATeNb-
CTBO M CyfieOHas IpakTuKa rocygapcr-4ieHos EC
HOCSAT BeCbMa IIPOTUBOpeunBbIil xapakrep [Selected
Problems of the Aarhus Convention... 2009].

Tak, Haripumep, B ABCTpuY I0PUCTDI TONKYIOT HO-
noxxeHns KoHBeHLMM y3K0: 00palaTbcs B CYA MO-
JKeT JINIIb CTOPOHA, YYaCTBOBABILIAA B a[MUHNCTPA-
TUBHOII IpOIefype, TONbKO B IENAX IlepecMoTpa
a]MIHICTPATYBHOTO PeLIeHNsA U TONbKO B CIydae
HapyILIeHsl KOHKPETHBIX [IPaB I MHTepecoB [Alge
2009:11]. IlocmenHee KacaeTcsi TOMBKO TeX IIPaB,
KOTOpbIe expressis verbis IpeIyCMOTPEHBI B 3aKOHO-
parenbcre. Ha nmpaktnke cdepa Takyux mpas u MH-
TepecoB BeCbMa OTpaHIYeHHa: B 3aKOHOJATE/IbCTBE,
HaIpyMep, IPefycMOTPeHa BO3MOXXHOCTb cocefielt
06paTUTBCA B CyJ, B CBA3M C ITYMOM, 3aIlaXxOM VI Ha-
pylueHyeM mpaBa coOCTBEHHOCTH. Takum o6pasom,
K/IIOYEBBIM B aBCTPUIICKON MHTEPIPETALNU IIONIO-
xeHnit OpXyccKoll KOHBEHIUM O IOCTYIe K IIpaBo-
CYAUIO AB/IAETCA YCTIOBUE O HApPYIIEHMN KOHKpeT-
Horo mpasa. OTClofia cefyer, 4TO OOILIeCTBEHHbIe
OpraHM3aluy He MOTYT OOpPaTUTBbCA B CYJ, B CBA3K
HPYPOLOOXPAHHBIMU MHTEpeCcaMy IyOIMYHOTO I10-
pAZKa, a 3TO MPOTUBOPEUNT NOoNOKeHNAM KoHBeH-
nuy. B ABCcTpum UCK, KacarolMiicss YpoBHA LIyMa
WM KadecTBa BOJbI, MOXKET IIOJaTh, BO-TIEPBBIX,
TOTIbKO COCeJl, BO-BTOPBIX, TO/IbKO €C/IM HapYILIEHO
€ro IpaBo, KOTOpPOe, B CBOIO O4Yepelib, I0/KHO TIPOo-
VICTEKATh 13 JIeJICTBYIOIIETO 3aKOHOJATEeNbCTBA, Ha-
npuMep 3akoHa 00 yIpaBlIeHUM OTXOfaMM, 3aKOHa
00 ympaBeHNM BOIHBIMM pecypcamy, 3aKOHa O
nece [Alge 2009:15], 11, B-TpeTbUX, TONBKO B CTy4asix
yiep6a 310pOBbIO 1IN COOCTBEHHOCTH MCTIA. Tak,
VICTeL] MOXKeT OOpaTUTbCA B CYH, €C/IU 3arpsA3HeHa
BOJla IMEHHO B €0 KOJIOfLie, HO He B CBSI3M C 3arpss-
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HEeHVeM BOJbl, CKa)KeM, B IIPOTEKAIOLIEl PAJIOM C ero
3eMe/IbHbIM Y4acTKOM peke. Takum o6pasoM, cypbl
3aKPBITHI /I VICKOB, KACAIOIVXCA 3aIUThI IIPUPO-
Jibl, Ka4eCTBa BOJIBI, BO3/IyXa.

O61ecTBeHHBIE OPTaHM3ALMY 110 CYLIECTBY JIM-
IIEHBI ITpaBa OOpalleHns B Cy, KpoMe Kak II0 BO-
IpOCaM, CBA3aHHBIM C IPOLEAYPOil BBIZAYM pas-
pemennit B pamkax OBOC, 4To mpenycMoTpeHo B
BpieynoMsaHyToit [Jupextuse EC 2003/35/EC.

VHTepec B 3TOM IIaHE IPEACTAaB/IACT pelleHNe
IO JleNy O JIBDKHOM Kypopte B Ajbniax (Skiing region
Mellau/Damiils). JIBa TbDKHBIX KYPOPTa B 3aIIa/{HBIX
AJbIlax TIPVHAMM pelleHNe COBMECTHO MHBECTH-
poBaTh B HOBbIE JIbDKHbBIE TPACCHI U MX 000pynoBa-
Hue. Itomans passurma cocrasisna nouru 20 ra.
ITo pesymbraTaM CKpMHMHIA BBIXOAMIIO, YTO OLIEHKA
BO3JIeiicTBYA He TpebyeTcs. OOijecTBeHHas OpraHu-
saums — Naturschutzbund Vorarlberg — obpatmmacn
B CyJ] B LIe/IAX 3aIUTBI IPYPOALI B COOTBETCTBUM C
1. 3 cT. 9 Opxycckoit KOHBeHIUN. AZIMIHUCTPATUB-
HBII CYJi OTKJIOHWI ICK Ha TOM OCHOBaHMM, 4T0 KoH-
BEHLVSA He IMeeT IPSMOTo IIpYMeHeHNs B ABCTpuH,
I. 3 ¢T. 9 chOpMYIMpPOBaH HEJOCTATOYHO YETKO U
He CYIIeCTBYeT HAl[VIOHa/JIbHOTO 3aKOHOJATebCTBA,
KOTOpOe OBl 1aBasio IpaBo 06paIarbes B CyA ob1e-
CTBeHHOI opranmsanuu [Alge 2009:15-16].

B aBcTpuiickoM 3akoHe 006 9KOTIOTMYeCKOil OTBET-
cteHHOCTM 2007 I. IpeyCMOTPEHO MPaBO COCefieln
¥ TPYII O0I[eCTBEHHbIX OpraHM3anuii oopamaTbcs
B CYJ B LIeJIAX YCTaHOBJ/ICH)A BPEMEHHbIX Mep 3allli-
Tbl. OHAKO 9TO He KacaeTcs MHTEPeCoB IyOIMIHOro
nopsznka. [IpaBom ncnpammBarb cyfe6Hy0 3aumTy
IO 3KO/IOTMYECKMM CIOpaM 00/lafaeT y3KWil Kpyr
cy6obextoB. Cyne6Hast IpaKkTUKa B 9TOM BOIIPOCE He
pasBuBaercs. bonee Toro, cyne6Has 3aimTa He MO-
KeT OBITh MCIIPOIIEHa, KOIZia pedb UAET O MPOEKTaX
CTPOUTENBCTBA ABTOMOOVILHBIX 1 JKe/Ie3HBIX JOPOT
denepanbHOro 3HayeHus. B mpuHiuIe, pelneHne
0 BPEMEHHDBIX MepaX MOXXET BbIHeCTM Bplcmmii af-
MUHUCTPATUBHBI Wi KoHcTuTynmonHslit cyn AB-
crpun. OfHAKO 3TO 3aHMMAeT OT 12 710 24 MecAIeB.
3a Takoe BpeMs OCYIIeCTB/ICHUE POEKTa yXKe, KaK
IPaBWIO, MOB/IeYeT (PUHAHCOBBIE U SKONOTMYECKIE
nocnezctBus. K aTomy cnenyer fo6aButh, 4To 06pa-
ILleHNe B CYJ B TIOOOHBIX CTy4asAX C y4eTOM IIPaBo-
BBIX JI TEXHUYECKIUX SKCIIEPTU3 CTOUT OKOJIO 50 ThIC.
eBpo [Alge 2009:16].

Brusknit Kk aBCTpUIICKOMY ITOIXOJ, K OIIPEIEIEHII0
KpyTa JInLi, KOTOpbIe BIPaBe 00paTUTbCA B CYJ, TAKXKe
npuHAT 1 B Yexym. TakuM npaBoM 06/1afjaloT TOMb-
KO Te JIMIIA, YbV KOHKPEeTHbIe TIpaBa HapyuleHbl. Ha-
HpuMep, B Jie/laX, KaCaIoIVIXCs pa3pelleHnii Ha 3eM-
JleroNb3oBaHye (Hambosee CyIeCTBEHHBI aclleKT B
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HPVMPOLOOXPAHHOM KOHTEKCTe), B CYA MOIyT obpa-
TUTBCA TONBKO COOCTBEHHMKM 3eMmit. Ipyrue nuiga,
VIHTEepeChbl KOTOPBIX MOTYT OBITb 3aTPOHYTBI, YICK/IIO-
yeHbl. Ellle Xy>ke CuTyaIya B BOIIPOCaX, CBA3AHHBIX C
IIpUMeHeHMeM 3aKOHa O 3alljUTe OT LIYMa, 3aKOHa O
AMIepPHOII SHEpreTHKe U 3aKOHA O HEJIPOIIO/Ib30BAHNIL,
COIJIACHO KOTOPBIM IPaBOM oOpallieHNs B Cyf, 00/a-
naet TonpKo nHBectop [Cerny 2009:20].

CremyeT OTMETHTH, YTO MMeIOIAACA CyfeOHasa
IpaKTHKa B JAHHOM BOIPOCE BecbMa IPOTHUBOpe-
uyBa. Tak, B flelle 0 pasBUTUM aspomopra Pysuue
Boicimit agMuHNCTpaTUBHBIN cyp, Yenickoit Peciry-
O/MMKY yKasas, 4To BCe JIMIA, Ha KOTOPBIX OKaXKeT
BO3JIEVICTBYE peam3alyis JaHHOTO MPOeKTa (IIyM,
BBIOPOCHI 1 T.11.), JOJDKHBI paCCMATPUBATbCS KaK «3a-
TpoHyTas obuiectBeHHOCTb» (“public concerned”)
[Cern;’r 2009:20]. Takoif IOAX0x, OFHAKO, He AB/IAET-
A OOLIETIPUHATBIM, U B JPYTUX Jle/laX, CBA3AHHBIX C
3eMJIeTI0/Ib30BaHMeM, UCKY OTK/IOHANCDH Ha TOM OC-
HOBAHMY, YTO OHY IIOf]AHBI He 3eMJIeB/IafleIbIiaMMI.
Vicku 0611eCTBEHHBIX OopraHusauuii, KaK IpaBuUIo,
OTKJIOHAIOTCSA: TaKJie OPTaHM3ALVH, He ABJIAIINecs
3eMJIeB/IafleNbliaMM, He PacCMATPUBAIOTCA CylaMI B
Ka4yecTBe «3aTPOHYTHIX».

TeopeTnueckn Bce 3aKOHBI, Kacaromiyecs OXpa-
HbI OKPYXQIOLlell Cpefibl, MOIYT OBITH IIPEMETOM
cynebHOro paccMorpenus B coorBerctBum ¢ Op-
XyccKoit KoHBeHIuell. OgHaKo Ha IpaKTHKe UX KPYT
O4YeHb Y30K, IIOCKO/IbKY, BO-TIepPBbIX, UMC/IO MOTEH-
IIMaJIBHBIX MCTIIOB OTPaHNYEHHO (0 4eM yxe OblIo
CKa3aHO BbIIle), a BO-BTOPBIX, Psiji 3aKOHOB (TaKke
YHOMSIHYTBIX BbIllle) paKTUUeCKN UCKITIOYEH.

OrpenbHyto npo6neMy B mpaBe Yexnu npencras-
ot gokaambl 06 OBOC, XoTa U cocTaBIeHHbIE C
yyetoM Opxycckolt koHBeHLnu. CaMu JOK/Iafibl He
VIMEIOT O0s3aTeNbHON CW/IBI, OJHAKO OHU CITyXKaT
IOPUAMYECKN YIUThIBAEMbIM MAaTepPHAIOM 1A JaNlb-
HeJlIIero MpYHATUA pellenys. Takum o6pasom, caMm
JOK/aJ, ABJIAETCA JIeICTBUEM IO CMBICIY II. 2 CT. 9
Opxycckoit xonBeHIuM. OfHAKO Ha NpaKTUKe afi-
MUHUCTPATUBHBIE CYy[bl OTKJIOHAKIT /H00bIE VICKH,
3arparusaroiye goknansl OBOC.

Yro KacaeTcss BpeMEHHBIX Mep, TO a[MUHICTpa-
TUBHaA U CyfieOHas npakTyuka Yexyu 1m1a Bpaspes co
cT. 9 Opxycckoit konBeHIMM. OffHAKO B IIOC/IeNHee
BpeMs HaMeTWINCh TIO3UTUBHblE M3MeHeHMs. Tak,
xoTa ucku npotus perternii OBOC oTknoHANTCA
cypamy, Beiciumit afMuHUCTpaTUBHbIN Cyf, YelcKoin
Pecrry6muxm ykasan, 4To Cyfbl ZO/DKHBI IPYHUMATD
pelleHNs 0 BpeMeHHbIX Mepax 3allUTbl, €M 00 3TOM
HPOCUT OOIIIeCTBEHHOCTD [Cern)'r 2009:22].

JHad xapTHHA BBIPMCOBBIBAETCA B IIpaBe ICTO-
Huyu. Hopmbl OpXycckoil KOHBEHIIMM MHKOPIO-
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PUPOBAHBI B PsAJ 3CTOHCKMX 3aKOHOB: 00 afMUHN-
CTPATUBHOII IpoLefype, 06 OLjeHKe BO3IEICTBUSA 1
yIIpaBIEeHUM OKPY>Kaollell Cpefoli, O IUIaHMPOBa-
HIY, O BOJHBIX pecypcax, 06 oTxopax u T.4. [Ipyrue
nonoxkeHnsA KoHBeHI[MM He 3aKpeIUIeHbl B 3aKOHO-
JlaTe/IbCTBE, HO HAXOJAT IIPYIMEHEHNe B CyfeOHOI
npaxtuke [Vaarmari 2009:25-30].

Kro Mo>xeT OBITH CTOPOHOJ B TaK Ha3bIBaeMbIX
3KOJIOIMYECKMX CIIOpax Mo cMbIcy OpXyccKoli KOH-
BeHuun? Ilpexxpe Bcero, ciegyer OTMETUTDb, YTO
cypbl, mpuMeHad 1. 2 cT. 9 KonBeHumu, npusHaior
TaKoe IPaBO 3a SKOJIOIMYECKIMY OOIeCTBEHHBIMM
OpraHmMsanuaMy, mpudeM 6e3 Heo6XOVIMOCT JJOKa-
3bIBaTh HapylleHMe UX IIpasB.

Cyppl al0T OYeHb MIMPOKOE TOIKOBAHUE KPU-
TepUAM, KOTOPbIM JIOJDKHA OTBEYaTb OOILIeCTBEH-
Hasd opraHmsanmdA. Kak ImokaspiBaer cymeOHas
IPaKTUKa, JOCTATOYHO, YTOOBI B YNC/IE ee yCTaB-
HBIX ILieieli 3HauMaach oxpaHa npupojbl. bormee
TOTO, B CY[aX BBICTYIIa/JM ¥ T'PYIIBI aKTUBUCTOB,
He 3aperncTpupoBaHHbIe B KaUueCcTBe IPU/IMIeCcKo-
ro jmua. Takue rpynmbl MAeHTUOULMPOBAIICH KaK
MapTHepCTBA. BepXoBHBIN Cyh OCTOHMM B CBA3U
C 3TUM YKas3as, 4To HedopMajbHAsA TPyIIA MO-
KeT PacCMaTpMBATbCA KaK HeIpaBUTENbCTBEHHA
9KOJIOrMYecKas OpraHu3alis, ecim OHa 000CHYyeT,
4TO IPeJCTAB/AET MO3UINI0 3HAUNUTENbHOI YacTH
MecTHOro HaceneHus [Vaarmari 2009:26-30]. [py-
roil BaXXHBINI MOMEHT: BepXoBHBINl Cy IDCTOHUU
TaK>Ke yKasajl, 4TO B 3KONIOIMYECKUX CIOpaxX CTO-
POHOII MOXeT ObITh He TONBKO /IO, IIPaBa KOTO-
POro HapylIeHbI, HO U JINL0, KOTOpoe OyaeT 3aTpo-
HYTO a]MMHUCTPATUBHBIM aKTOM I JeJICTBUEM.
Crnepyromieit BaXHOJ 0COOEHHOCTDBIO SIB/IAETCS TO,
4TO TeppUTOPMAJIbHbIE I/IAHBI MOTYT OCIIAPMBATh-
s B CyzieOHOM mopsifiKe JIF0OBIM JIMI[OM, YbJ IIpaBa
ObUIM HapyIIeHBI, MIN IUIIOM, KOTOpOEe CYMUTAET,
4TO IIJIAH HE COOTBETCTBYeT 3aKOHOJATENbCTBY.
Ha 3ToT cueT mMeeTcs clelmanbHOE MOTOXKEHME
B 3aKOHE O TeppUTOPMAIbHOM IUIAHMPOBAHUN.
Bmecre ¢ TeM 3TO He KacaeTcA BceX BUJIOB IIpH-
POJOPECYPCHOM AKTUMBHOCTM Ha J[JAHHOW Teppu-
TopuM (HampuMmep, TeppUTOPMANbHOE IUIAHMPO-
BaHUe He TpeOyeTcs /I JIeCONO/Nb30BAHUA VN
HeJ[POIIO/Ib30BAHNSA).

B mpakTuyeckoM IIaHe 3HAYMM BOIPOC O TOM,
MOTYT JIM OCIIApUBATLCA B CyJie pelleHus, IpUHA-
Thble B PaMKaX KOMIIETEHIIMY, B TOM 4MC/Ie IIPUPO-
JI0OXPAHHOIA, BIACTHBIX OPraHOB, HO He BIIOJIHE CO-
otBeTcTBYIONe Opxycckol KoHBeHIVM. CornacHo
MHeHUI0 BepxoBHOro cyila 9CTOHMY, CYbl MOTYT pac-
CMaTpuBaTh pellleHNs BJIACTHBIX OpraHoB. B ciyvae
€C/IY AfIMMHICTPAaTYBHBI OpraH pyKOBOJCTBOBAIC
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HeTpueM/IeMbIMI COOOpaKeHVSIMI 1N, Hao60poT,
ocTaBuI 6e3 BHUMAHVA HEKOTOPbIe BaXKHBIE aCIIeK-
ThI, 3TO MOYKET KBa/IMPUIMPOBATHCS KaK «OLIMOKa»,
YTO JaeT OCHOBAHMeE JJIA CYAeOHOI IPOBEPKIL.

PerymupoBaHnue, Kacamomieecss BpeMEHHBIX Mep,
MOXHO OLIEHUTb KaK IIPOIPECCUBHOE: CYH MOXET
IPUHATH pellleHNe O TAKUX Mepax Ha J0oi cTa-
VM TIpOLiecca Ha OCHOBAHUM apryMeHTHPOBAHHOI
HPOCBOBI MCTHA WM O COOCTBEHHON MHUIMATUBE.
IIpu 5TOM OTCYTCTBYIOT IIO/IO>KEHNA, TIPEAyCMaTpH-
BAIOIIJie BHECEHNE VCTIOM KaKoil-mbo Imiarhl. Pe-
ILIEHVE O BPEMEHHBIX MePaX O/DKHO ObITb BBIHECEHO
B TeYeHMe ONPeieJIeHHOTO KOPOTKOTO CPOKa, B pAfie
C/Iy4aeB — B TeYEHe HECKOIbKIX JIHEIL.

O cOCTOSIHUM 3CTOHCKOI CYHeOHOI MPAKTUKM B
paccMaTpuBaeMoil 00/1acTy CBUAIETE/IbCTBYET CIIeMy-
Io1Iee JIeO.

B 2004 r. rpynma rpaxjiaH BbIACHWIA, YTO He-
CKOJIBKMMU TOfiaMM paHee ObLIO NPVHATO aiMMU-
HUCTPATMBHOE pelleHNe O BbIadye paspelleHys
Ha TopdsiHble pa3pabOTKM B OKPECTHOCTSIX MeCTa
VX TpOXMBaHVA. [IBa YesloBeKa OpraHM30BalIu He-
¢dopmanbhyio rpymny (“partnership”’) u obparumics
B CYJ Ha TOM OCHOBAHMY, YTO He OBUIO IMyOINYHO-
ro OOBABIEHNA O paspelleHN U He IPOBOAMIACH
OLleHKa BO3JIEIICTBUA TaKol pa3paboTky Topda Ha
OKPY>KaIoIyIo cpefy. B mpuHATOM 1O 3TOMY 1IOBOAY
B 2006 1. penteHy BepXoBHBII Cyl DCTOHMM YKa3aTl,
4TO JAaHHAs IPYIIIA He uMeeT locus standi, TOCKOIbKY
OHa ObUTa 00pa3oBaHa HECKOIbKVMMM TOaMM TI03Ji-
Hee BblJa4y paspeuieHus. Bmecte ¢ TeM BepXoBHbIi
Cyf, OCTOHMY OTMETWI, YTO HehOpMa/bHasA IPyIIa
MOXKET PacCMaTpPUBATBCA KaK IPeACTAB/IAOIasA Ha-
CeJIeHMe, eC/IU CaMO HACeIeHNe WM er0 3HAYNTeNIb-
Has 4acTb [IPYM3HAET 3Ty IPYIIIY U ee AeATeTbHOCTD.
BepxoBHBII1 cy[ DCTOHUY YKa3asl, YTO CTATYC «IIpefi-
craBuTenell OOIIECTBEHHOCTM» IOATBEPXKHAeTCA
HOAINCAMM JIIOfielt, KOTOpbIe IPYCOEANHIIINCD K 3a-
uyte TopdsaHnkos [Vaarmari 2009:26].

9T0 Ke [1eN10 ABJIACTCA WITIOCTPALMel TPaKTUKI
yCTaHOBJ/IEH)A BpeMeHHBIX Mep. [Ipochba HacenmeHus
00 yCTaHOB/IEH! BPeMeHHBIX Mep Obl/ia yOB/IeTBO-
PEHa B TedeHMe ecTy iHel. JJajbHelmas npoyeny-
pa BbIjauM paspelleHns OblIa IPUOCTAHOB/IEHA Ha
fiBa TOa /1O BBIHECEHMSA OKOHYATEITBHOTO pelLIeHMs
BepxoBHBIM Cyf1oM DCTOHUML.

[lpyroit npuMep cyneOHOI MIPAKTUKM: MECTHBII
MYHULMIIAJIATET OOpaTmics ¢ >kamoboil Ha pelie-
Hue MMHMCTEPCTBA 110 OXpaHe OKPY)KAIoLel cpe-
Zibl DCTOHCKOM Pecrybmukm B CBA3Y € HPOLERypOit
OLIEHKV BO3JIENICTBUA, CBA3aHHON C BbIJadell pas-
peurenust Ha OypeHme HeQTAHON CKBaXMHBL Pac-
cMaTpuBas HaHHOe fielo, BepXoBHBI CyA CTOHUN
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He TIpU3HAJT MYHULMIIAIUTET «IIpefiCTaBUTENIEM
00I1eCTBEHHOCTI» B COOTBETCTBIUM € 11. 2 cT. 9 KoH-
BeHIMI. BMecTe ¢ TeM OH yKasaj, YTO MyHMIMIIA-
nmTeT uMeeT locus standi Ha PYroM OCHOBAHMUL: OH
IO/DKeH obecIeurBaTh IpaBa MECTHOTO HACeIeHMA.
ITo mHeHur0 BepxoBHOTO Cyza, B €Nax, CBA3AHHBIX
C IIpMPOJOOXPAHHBIMU BOIPOCAMM, HEBO3MOXKHO
HPUMEHATb CTaHAAPTHI locus standi, Kak B 0OBIYHBIX
a]MUHNUCTPATUBHBIX flefaX. B IpupofooXpaHHbIX fie-
J1ax HapyleHue CyObeKTMBHOTO ITpaBa MOXKET MIMETh
MeCTO, HO He ABJIAeTCs 00:3aTeIbHbIM 9/IeMeHTOM. B
TaKOT0 popia femnax locus standi MoxxeT ObITb IPU3HAH
He TOJIbKO B C/Iy4ae HapylLIeHN:A KOHKPETHOTO IIPaBa,
HO U B CJIy4ae, KOIZia JINLIO 3ampazusaemcs KOHKpeT-
HbBIM a/IMMHMCTPAaTYBHBIM aKTOM MM JIefICTBMEM.

TpeTbe fie0, MHTEpECHOE C TOYKM 3PeHNUs IIpHU-
MeHeHMs KOHBEHIVIOHHBIX IIONIOXKEHMIl O [JOCTyIIe
K TIPaBOCYAMIO: TPaXK[jaHe U SKOJIormyecKas obue-
CTBEHHas OpraHu3alysA IOJAIN UCK B CYJ, B CBASY C
IUIAHOM PasBUTHUA TePPUTOPUM, B KOTOPOM IIpefyc-
MaTpUBA/IOCh CTPOUTEILCTBO TIOPEMHOI OOTTbHMIIBI
B IIapke 0OJIBLION HMPUPOAHON IeHHOCTH. Hukakux
Pa3yMHBIX aQpTYMEHTOB B I10/1b3y TAKOTO CTPOUTEID-
CTBa BBIJIBUHYTO He OBLIO.

BepxoBHBIIT Cyf DCTOHMU HOATBEPAWI, 4TO CYT,
He MOXKeT OLIEHMBATh Pa3yMHOCTb MM PALYIOHA/Ib-
HY!0 OOOCHOBAaHHOCTb A/[MUHUCTPATUBHBIX pelle-
HUJL, 2 OLIEHMBAET TO/IBKO IIPABOBYIO CTOPOHY. BMme-
cTe ¢ TeM BepXOBHbII Cyll B 9TOM KOHKPETHOM fiejie
IOCTAaHOBM/I: HECMOTPA Ha TO YTO MYHMLUIIAJUTET
3aABIUI O TIO3UTMBHOM COLIMATIbHOM U 3KOHOMMYe-
ckoM 3¢ eKTe CTPOUTENbCTBA TOCHNUTANA (HOBbIE
paboune MecTa), HesICHO, KaKUM Ha Jieie OyzeT 9ToT
addexT (HampyMep, CKONTbBKO KOHKPETHO paboumx
MecT OymeT cospaHo). IIOCKONBKY 9KOMOTMYecKuit
yiep6 OymeT 3HaunTeneH, Ayt BepxoBHoro cyza He-
HOHATHO, KAKYI0 II0/Ib3y M3BJI€YeT U3 3TOTO MeCT-
HbI/l MYHMIMIIANTET, Befb TIOPEMHas OOMbHUIA
MOXeT OBbITh IIOCTPOEHA 1 B IPYyroM MecTe 6e3 Bpefa
[1A IpUpPOofbl. MyHUIIMITAIUTET He IPeCTaBIUII TOY-
HBIX pac4eTOB OXKI/IAEMOJI COLMATIbHO 11 SKOHOMI -
YeCKOJ1 BBITOJIBI, @ 9KOJIOTMYECKMII Yiilep6 OYeBMIeH.
B cBA3K ¢ atMM BepxoBHBIN Cy[ OCTOHUY IPU3HAT
IAHHOE aIMIHUCTPATUBHOE PelleHNe OLIMOOYHbIM.

B Benrpun Ha ocHoBanuu 3akoHa 2001 r. Ne 81
Opxycckas KOHBeHIMA MHKOPIIOPMPOBaHA B Ha-
LJIOHAa/IbHOE TIPaBo. B cOOTBETCTBUM C YKa3aHHBIM
3axkonoM 1 Permennem 1993 1. Ne 53 KoHCcTUTYLIMOH-
Horo cyna KoHBeHLuA nMeeT npsiMoe IpuMeHeHe B
Benrpun. Cnepyromue npelefeHTbl WUTOCTPUPYIOT
MPAaKTUKY IPUMEHeHN TeX NookeHnit Opxycckoi
KOHBEHIINH, KOTOpbIe KacarTcs OCTYIIA K IIPABOCY-
muio [Csaba 2009:31-38].
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MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

W.IM. QyabiknHa

BhIBIIYIO COBETCKYIO BOGHHYIO 623y HeflaIeKo OT
Bypanemnira JO/KHBI ObUIY PAaCcUIMPUTD U IEPECTPO-
UTb B KOMMEPYECKIIT a3ponopT. Bokpyr asponopra
IUIAHMPOBA/Iach 30HA 3aILIUTBI OT LITyMa, B IIpefieax
KOTOPOi1 ypOBEHb IIyMa 3HAYMTENbHO IpPEBbILIAN
JOIyCTUMBIN. MyHMIUIAMIUTET COCENHETO TOPO-
ma Casxanmombartsl (Szazhalombatta) obpatmncs
B CyJi C >ka/o00ii Ha TO, YTO OH He MOXET MMeTb
locus standi B xakoM-7n60 fieie B CBSA3Y IPaHMLIAMI,
yCTaHOB/IIEHHbIMM HallMOHaNbHONM  agMMHUCTPA-
1yiell BO3/IyIIHOTO TPaHCIIOPTA, IOCKOIbKY I'PaHuU-
bl 3aIMTHOM 30HBI He IIepeCeKaloT TeppUTOPHIO
ropona. Cyn bypanemra B Permennyu, mpuHATOM B
ntoHe 2008 1., yKasaJ, 4To IO/I0XKEHN, KOTOPbIE CBO-
IAT KpYyT NMOTEHIMAIbHBIX UCTIIOB TONbKO K JIMLIAM,
YbJ 3€M/IM IIEPECEKAIOTCA TPaHMIEll 30HbI, OTPaHN-
4uTe/nbHbIE. B JTaHHOM citydae crefiyeT MCXOQUTh 13
TOTO, KTO peasbHO OyfeT 3aTPOHYT IPeACTOALINM
cTpouTenbcTBOM. C 9TOJ TOUKM 3pEHNA MyHUIUIIA-
TUTET BIIpaBe OBITh UCTIIOM. Bo-1iepBbIX, OH 00s13aH
3a60TUTBCA O COXPAHEHVM OKPY’Kalolleil Cpefbl Ha
CBOEII TepPUTOPUM; BO-BTOPBIX, TO, YTO OHa OypeT
3aTPOHYTa LIYMOM, IOATBEPXK[AeTCA MEeTULMAMU
00IeCTBEHHBIX SKOMOIMYECKIX OpraHM3almil mpo-
TUB JlaKe CYILeCTByIollero yposHsa 1yma. Cormac-
HO Pemenuto HanmonanbHas agMuHUCTpanyus BoO3-
[YHIHOTO TPAHCIOPTa JO/DKHA BK/IIOYUTh MECTHBII
MYHMUMIIAIUTET B IPOLECC OLEHKU BO3JENCTBUA
IIPOEKTA.

VHTepecHO TaxoKe ompefeNieH1e IOHATHA «JIero,
3arparmBarolee OxpaHy cpefb» (“environmental
case”). B 3akoHe 0 3ampuTe OKpYy’Kaiowleil Cpebl
1995 1. (cT. 98) HpeRyCMOTPEHO, YTO aCCOLMALINIL,
CO3/laHHbIE TPaKIAaHAMM JJIA 3alUThI OKpY>Katowlell
Cpefbl, U Jpyrue oOLIeCTBEHHbIe OpPraHM3aLNy, He
ABJIAIIIMECA TTONUTUYECKUMM TTAPTUAMYU WY IPO-
(bcoroszami, BIIpaBe y4acTBOBATb B SKOMOTMYECKIX
aJMMHMCTPATUBHBIX Ipouenypax. Cpasy e 1ocie
BCTYIUIEHUsA B CUJIy 3TOrO 3aKOHA BCTal BOIPOC
0 IOHATUM [ie/la, 3aTParvBaIOIIero OXPaHy CpEibl.
Hekoropble cyfpl pelianyu CHOpPbI MICXOfi U3 Y3KO-
rO TOJIKOBAHMA 9TOTO HMOHATUA U OTHOCUIIM K HEMY
TO/BKO BoIpochl, cBa3anHble ¢ OBOC. OpHako B
2004 r. BepxosHblil cyn Benrpum ykasanm B Peso-
TIOLUY 110 afiIMUHUCTPATUBHBIM BompocaMm 2004 r.
Ne 1, 4TO IPMPOROOXPAHHBIM ABJIAETCA M0OOE fIeo,
B KOTOpoM PeryonanbHas IpUpOOOXpaHHAsA MH-
CIIEKIIVA BBICTYIIAET XOTA OBl B POTIM KOHCY/IBTaHTA
[Csaba 2009:31-38].

B Benrpuu B psijie cnydaeB He TpeOyeTCst JOKa3bl-
BaTb HapylLIeHMe TMYHBIX IIPAB WM MHTEPECOB I

TOTO, YTOOBI OOPATUTHCS B CYJ B C/Iy4ae HaHeCEHMs
9KOJIOTMYEeCKOTO Bpea WIM HAMMYMs TaKOil Orac-
HOCTM 11 001yHBL. OOIjecTBeHHbIe OpraHN3aLn
BIIpaBe 00OpaIaTbCs B CyJ B CIy4ae 3arpssHEHMit
HPUPOJBL, @ TAK)KE MCIIO/Ib30BATh €0 KaK IPAaBOBOIT
MHCTPYMEHT IPOTUB aMUHUCTPATUBHBIX PELIEHNUIL.

4. 3akmroueHie

Paspaborka u mpunate OpXYCCKOM KOHBEH-
M — 3TO, C OHOI CTOPOHBI, CBUJIETETBCTBO POCTA
MEX/[yHapOIHOTO 9KOJIOTMYECKOro IIPaBOCO3HAHNA,
a C Jpyroi - eule OAVH MEX]yHapOJHO-IIPaBOBOII
croco6 pearvpoBaHMA TOCYAApCTB Ha IpPUCYIee
9aCTHOI COOCTBEHHOCTY Ha CPECTBA IPOU3BOACTBA
CTpeM/IeHNe BCAKOTO MpeNNpYHIMATENA HOTyInTh
KOMMEPYEeCKYI0 BBITOZIY «3[IeCh U ceifdac», He 3a00-
TACh O TOCTEACTBUAX UL IPUPOMDI, TI0/aras, 4To
3TO JIeZI0 TOCYAAPCTB. 3aCTABUTD NIPeANpUHIMATeEA
IpY peanusalyuy ero MpoekTa y4UTbIBaTh HPMPO-
[IOOXpaHHbBIE TIOCNIECTBMA C MOMOIIbIO ITPABOBBIX
HOPM, TIOCPeICTBOM KOTOpPbIX Hace/ieHMe BOB/IeKa-
eTCA B AMAJIOr C IpeAIpUHIMaTeIeM, — TAKOBa IIpo-
cTast, HO OKa3aBIuasAcs 9 PeKTUBHOI HOPMATVBHAS
Mofienb, 3anmoxkeHHad B OpXycckoil KOHBEHIUN.
B arom mmane KoHBeH11A — 3T0, HECOMHEHHO, T1ep-
CIIEKTUBHBIVI MEXJYHApOJHbII IOTOBOP, 3Ha4YeHUe
KOTOPOTO, KaK IpeJICTaB/IAeTCs, He OLIEHEHO ellle B
nonHoit Mepe B Poccun. PasposHeHHble feiicTBUA
HPMPOJOOXPAHHBIX OPTaHM3ALNI WV VHIVBULY-
aJIbHBIX 3AIMTHUKOB OKPYXKAIOIIeil Cpeibl CTaHO-
BATCS Mano3(QQPeKTUBHbIMI B 310Xy CpAIVBAaHNs
VHTEPeCcoB KPYITHOTo O13Heca 1 BbICOKOIIOCTABICH-
HbIX YMHOBHMKOB B I060M rocygapcrse. MepToe
Apanbckoe Mope, ycuneHme 3arpsasHeHus Kacmysa
nocre paciaga CCCP npy akTuBusanum gesaTenbHo-
cry Ha Kacrmyt 4acTHBIX HepTera3oBbIX KOMITAHMI —
spkue Tomy npumepsl. Kak 6b110 otMedeHo Ha Co-
BeIlaHNM TOCYHApCTB — y4acTHUKOB OpXycckoit
KOHBEHIMM B DyziBe, HpuTecHeHMA 3alIMTHMKOB
OKpY>KalolLell cpefibl MPOUCXOAAT BO BCeX TOCyap-
crBax. 3a 2015 I. KO/MM4ecTBO YOUTHIX 3aLIUTHIKOB
OKpYKaIoIllell Cpefibl MOYT! BJBOE HMPEBBICUIO KO-
JINYECTBO JKYPHA/IICTOB, YOUTBIX 32 TOT JKe NEePUOf.
322016 . B 25 cTpaHax 6b110 youTO 607€€ 200 1IpU-
POIOOXpaHHBIX aKTUBUCTOB. 1o mofcueTaM opranu-
3aumu «Global Witness», B cpefiHeM deTbIpe 3aIuT-
HJKA OKPY>KaIolIIlel Cpefbl OrnbaeT eXXeHeeNnbHO .

AJieKkBaTHOe IIpaBOBOe ObecIedeHMe, BKIIIOYasA
CyfieOHbIe MeXaHM3Mbl, MOXKET U JTOJDKHO ObITh Hau-
6ormee 3QPeKTUBHBIM CPENCTBOM [JIs HaceJeHus,

2 Hu. [. Yem 3aKoHUYMIOCh coBeluaHune ctopoH Opxycckoi KoHBeHuun B Byase? — J/lusers. Living Asia. 13.10.2017. JocTtyn:
http://livingasia.online/2017/10/13/chem-zakonchilos-soveshyanie-storon/ (gata o6patieHus: 10.09.2018).
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LIMPOKOIl OOIIECTBEHHOCTN B OTCTaMBaHUU CBOUX
VIHTEPECOB B 3KOJOTMYECKM 3HAYMMbIX BOIIPOCAX.
OrleHKa BO3IEICTBYS HA OKPY>KAIOLIYI0 CPefy I0-
Jydnia K HaCTOAIIEMY BPeMeHN LIMPOKOe IIpaBo-
BOe IpM3HaHMe (4TO, pasyMeeTcsi, He O3HAYaeT OT-
CyTCTBMe Tpo6/reM B HPAKTUYECKOM IPUMEHEHNN
OBOC), cTaB 00BEKTOM U MeXYHApOJHO-IIPaBO-
BOTO, ¥ HAI[VIOHAJIbHO-3aKOHOJATE/IHOTO Perysm-
poBauusa. B wactum docmyna obujecmeenHocmu K
IPUPOOOXPAHHOMY IIPABOCYAMI0 MEXIYHAPOLHOE
IIPaBO NOC/Ie TIPUHATHA U GOPMUPOBAHNS IPAKTH-
Kt mpyMeHeHnst OpXyccKoil KOHBEHINM, HECOMHEH-
HO, OIlepeAnsIo OOMbIIMHCTBO HALMOHATbHBIX 3aKO-
HOJJaTe/IbHBIX MeXaHN3MOB. KOHBEHIINS COfeP>KUT B
cebe OrpOMHBIII IOTEHIVa/T HOBV3HBI, ¥ BOCIIPUSATIE
HAI[JIOHA/IbHBIMI IIPABOBBIMI CHCTEMAMI €€ TIOfX0-
0B TpebyeT He TONBKO NPYHSATHA HOBBIX 3aKOHOB,
HO U, YTO 3HAYUTEIBHO CTIOKHEe, IepecMoTpa pszia
YCTOSIBIUVIXCSI [IPABOBBIX KOHLICIILVI, BHYTPEHHETO
yOexieHNs cypel.

B cBsi3M ¢ 9TUM C/eyeT OTMETHUTb, YTO JjaKe B
Haubosee rIyOOKIX MCCIeOBAHMAX CTaTyca ApKTH-
ku B Poccun [Bouterkanun 2013:11-44] u 3a py6e-
oM [Berkman, Vylegzhanin, Young 2016:186-217],
K COXKa/IeHMIO, He PAacCMaTpPMBAETCS BOIPOC O I10-
TeHLMA/IbHOM IIO3UTMBHOM IpuMeHeHuu Opxyc-
CKOJ1 KOHBEHILIMM K OTHOIIEHNSIM TOCY/{apCTB B CBS-
31 C pacIIMpeHyieM 3KOHOMIYECKOIl aKTMBHOCTH B
CeBepHoM JIeOBUTOM OKeaHe, BK/II0YAsl €TO MOPSI.
HecoMHeHHO, 3HaYMMBblI KOHCTATalMi B 3apyOex-
HBIX MCCIEOBAHIAX O TOM, YTO «OKPY>KaloIas cpe-
fia B ApKTHKe Bce ellle cumrtaeTcs yuctoin» (“is still
considered clean”) M3-3a «OTHOCUTEIBHO HU3KOTO
YPOBHS deloBedyeckoil pestenbHOCT» (“relatively
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low level of human activities”) B aTom peruone [Block
2013:37]; 0 «BakHOCTU NOAJep)KaHusA MMupa, CTa-
OWIBHOCTM ¥ KOHCTPYKTMBHOIO COTPYAHMYECTBA
B Apkruke» (“importance of maintaining peace,
stability and constructive cooperation in the Arctic”)
[Berkman et al. 2017:596]; o «pactyumx morpe6-
HOCTAX B Y/IYYLICHHBIX MEXaHM3MaX yIPaB/IeHNA B
ApKTUKe, KOTOpble MOI/IY Obl YYUTBIBATh B3aMMOB-
NUsHME pa3NNYHbIX 971eMeHToB (the interplay among
various elements) KOMIUIEKca IIPaBOBBIX PEXIMOB,
IPUMEHVIMbBIX K PETyIMpPOBAHMIO OTHE/MbHBIX CeK-
TOPOB 9KOHOMUKM B Apkrtuke» [Vylegzhanin et al.
2017:52]. Ho 1 B 9TMX aBTOPUTETHBIX HAyYHBIX TPY-
flaX He 3aTparuBaeTCsA HAa3peBILIMIT BOIPOC O TOM,
4TO YTOYHEHMUe B OY/yleM IPaBOBBIX OCHOB SKI3HU
B ApPKTUKe, B 9TOM 0COOOM 3KO/NOTMYECKM YA3BHU-
MOM peTr1OHe, O/DKHO OIPEeAeIAThCA IPeXKie BCEro
C YYeTOM MHTEpPeCcOB 1 IIPaB MECTHBIX JKUTeNeil. A
Beflb 3a00Ta O HMX KaK BOKHENIUNIT IPUOPUTET He
pas HoJ4epKMBaIach B JOKYMEHTaX CaMIX apKTuye-
ckux rocygapcts [Olsvig 2013:255]. Ho addexr mns
Hace/eHNsA APKTVMKY OT MHBECTMPOBAHNUA B TPAHC-
HOPTHYI0 MHMPACTPYKTYPY PErMOHA WM OT Bemy-
IMXCS IPOEKTOB Pa3pabOTKM MUHEPAIbHBIX Pecyp-
COB OKa3bIBAaeTCsA OYEHb YACTO BECbMa CKPOMHBIM:
IpUOBUIb YXOAUT 3a IIpefie/ibl PeTYoHa — TYHa, Kyfia
BBITOIHEE KOMIIAHMAM, BENYLIMM XO3ANCTBEHHYIO
mearenbHocTh [Corell 2013:17-57]. B TakoM KOH-
TEeKCTeé MOXKHO IIPOTHO3MPOBATb, UTO IOJIOXKEHMA
Opxycckoit KOHBEHLM OYAyT BOCTpe6OBaHbI B XOfie
COBEpIIEHCTBOBAHMA MEX/YHAPOITHO-IIPaBOBOIT 3a-
IIUTHI OKPY>Kalolelt cpefibl Kak B APKTHKe, TaK U B
MUpe B LIe/IOM.
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UIbUH IOPUN

AMUTPUEBUY

(1933-2018)

C raybokuM mpuckopbmeM coobijaeM, YTO
7 HOAOPA Ha 86-M TOAy yIUe/ U3 KM3HY Halll TOBa-
pui u xortera F0puit IMutpuesny VnbyH, KaHAU-
faT IOPUJIMYECKUX HAYK, IOPUCT-MEKIYHAPOITHUK,
JUMHTBUCT, IMcaTenb ¥ mepeBofuuk. OCHOBHbIE
HaIlpaB/IeHMA €ro HayyHOl M IIeflarorn4ecKoil Je-
ATeTbHOCTY HEPa3phIBHO CBA3aHBI C MEXJIyHapOJ-
HOJI IIONINTUKOI U TIPAaBOM.

IOpmit Imutpuesny popmncsa 28 mapra 1933 1.
B roposie Cesacronone. Ilocne oxonuanmsa Kues-
CKoro apTumiepuiickoro yunauia umenu C.M. Ku-
poBa B 1953 . OH C/Ty>X1/1 Ha BOGHHO-MOPCKOIT 6ase
ITopkkana-Yin B JODKHOCTM KOMaHJIMpa OTHEBO-
ro B3BOAa — crapuero oduuepa 6arapen. Ilocre
feMobwmsanyn, B 1956 r., mo pexomenpauuy LK
BJIKCM VYkpannst oH noctynun 8 MIVIMO na 3a-
mafgHbll QakynbTeT. Ilo 3aBepurenun obydeHus, B
1962 r., 6p1 HanpasyeH Ha pabory B MI]I Berno-
pyccun, rae paboran B momkHoctn III cexperaps
MI] BCCP. B 1964 1. oH mocTynma B acClIUpaHTy-
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py Ha kadenpy MexpyHapogHoro npasa MITIMO,
KOTOPYIO YCIIEIIHO 3aKOHYWI, 3alUTUB B 1967 T.
KaHJUJATCKYIO iuccepTannio Ha TeMy: «OCHOBHbIE
TeHeHIIMM pa3BUTHA KOHCYIbCKOTO npaBar. C 1964
no 1985 rr. FOpuit Jmurpuesny paboran 8 MU
CCCP: B 10roBOpHO-IIpaBOBOM OTHEJIE, B IOCO/b-
ctBax CCCP B ABctpamuu u Vtanuu, a Takxe Bo3-
IJIaB/ISIT guIntoMatndeckoe arearctso MU CCCP
(B HacToslee BpeMs — IpeAcTaBUTeNbCTBO ML
Poccun) B ropome Haxopka. Vimen purmomarnde-
cKuit panr coeTHuKa II kmacca.

C 1985 r. IOpuit JIMuTpueBuy nepelniesn Ha Ha-
Y4HO-IIelaTOrM4ecKyl pabory. OH uuTan JeKIun
B ofmjecTBe «3HaHMe» M IPeNofjaBal Ha PasHBIX
JIOJDKHOCTAX — OT JIOLIEHTa IO 3aBeJYIOIero Ka-
Gbenpoit MeXyHapogHOro mpasa — B MOCKOBCKOI
BbICLIEN MAPTUITHON MKONe, MOCKOBCKOM (abIHE —
PoccuitckoM) rocygapCTBEHHOM COLMATbHOM YHU-
BepcuteTe, MOCKOBCKOM TI'yMaHUTAPHOM YHUBeEp-
curere, MOCKOBCKOM TOCYlapCTBEHHOM OTKDPBITOM



yausepcutete. B 2015 r. FOpuit [IMutpueBud Bblien
Ha IIeHCHI0, HO aKTMBHO ITPOJO/DKIII IINCATDh U U3fia-
BaTb Hay4YHbIe U TUTEPATYPHbIE IIPOU3BEIECHMNA.

B TeyeHue >xM3HU OH MyONMKOBAJICA B BEAYIIVX
Hay4HbIX >XypHanmax: oT COBETCKOro eKerogHmka
MEXIyHapo#gHOro mnpasa 60-X romos 1o MocCKoOB-
CKOTO KYPHaJIa MEeX/[yHapOJHOTO IIPaBa; BXOAMI B
aBTOPCKMII KOJUIEKTMB TaKuX (YH/JAMEHTA/IbHBIX
pabor, kak yueOHMK «CoOBpeMeHHOe MeXJyHa-
poziHOe IpaBO» Kadeapbl MEXYHAPOJHOTO IIpaBa
Hunnomatmyeckon akagemun MU]J] CCCP 1976 t.,
CnoBapb MexxpyHapogHoro npasa 1982 r. Illnpoxkyto
U3BECTHOCTD IOMY4MIN ero «Jlekunu 1o MexpayHa-
pOIZHOMY IYOIMYHOMY IpaBy», BIEpBble OIyO/IN-
KOoBaHHble B 1996 I. 1 HEOJHOKpATHO Ilepens/jaBa-
emble B Poccun 1 Ha Ykpanue, ydeOHble TOCOOMA:
«Jlexuyn 1o uctopuu u npasy Espomnerickoro Co-
103a («Croapk», 2002 1.), «[IpaBo MeXmyHapomHOI
6esomacHoctyt u gumomarus» («FOpuer» 2005 r.),
«ITpaBo 4enoBeKa 11 roCcyiapcTBa Ha 6€30I1acCHOCTD B
coBpeMeHHOM Mupe» («Hopmar, 2007 r.), «[ocynap-
CTBEHHO€ (KOHCTUTYLMOHHOE) IPaBO 3apyOeKHBIX
crpan («FOpxommanm», 2010 r.) u gpyrue Tpynsl B
2009 1. B usnarenncTse « KuBOI A3bIK» M3gaHa 60/Ib-
mas pabora IOpusa [Imurpuesnya— «Hosbiil amr-

JIO-PYCCKMIT ¥ PYCCKO-aHITIMIICKMI FOPUIMYECKUIA
C7I0Bapb». ITa KHUI'A COBEPLIEHCTBOBAIACD U Iepe-
uspaBanack. Ilocnennee uspganne Moayynao Haspa-
Hue «bonbLION aHIJIO-PYCCKMIT M PYCCKO-aHITIUIA-
CKUI1 IOpUIVYECKMIT C/IOBapb» U BblIIO B 2018 T.
Kpome atoro, IOpuit [Imurpuesnu — aBTOp paAgma
MCTOPUMYECKIX POMAHOB, PacCKa3oB U JI€TE€KTUBOB,
a TaKKe I1epeBOJI0B NUTEPATyPHbIX IPOU3BEIEeHMII C
aHITIMIICKOTO M UTAIbAHCKOTO A3bIKOB. OH OBIT WiIe-
HoM VIHTepHanmoHanpHoro Coro3a nucarerneii.

OcraBuBumii mocme cebs [eCATKM HayYHBIX
nyomIycTIIeckux u npoussenenuit F0puit Imu-
TpUEBMY 10 KOHI|A >KM3HM OCTaBaJCA CKPOMHBIM
vesroBeKoM. CBOI aBTOOMOTrpadmyecKkyo paboTy
«[IyTemecTBre Hasaji BO BpeMeHN», BBILIEAIIYIO B
usgatenncTse «OHTONIPUHT» B 2016 I. OH 3aKaHYNU-
BaeT cjI0BaMu: «MHe >Ka/lb paccTaBaTbCs C YUTaTe-
71eM, HO 1 HeJIb351 €T0 MY4YUTh CBepX Mepbl. BceMm Moe
6ompuoe CITACHBO!»

Beipaxaem co6oje3HOBaHVe POIZHBIM M O7n3-
kuM IOpus Imutpuesnya. B ceppiiax BcexX, KTO 3HaJ
3TOTO HEYTOMVIMOTO TPY>KEHMKa, IIPOdeccroHaa,
OIIBITHOTO JMIUIOMATa, YYEHOIo, IIPEKPACHOro 4e-
JI0BEKA, NIaTpMOTa CTPAHbI, HABCEIZla COXPAaHUTCA O
HeM CBeT/Ias IaMATb. ..
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