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MeKIYHAPOIHOI0
npaBa

LIEAW U 3AJIAYM

MockoBcKuin XKYpHan mexayHapoAHOro npasa ABAAETCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, 0TKprTOI7I ANA Ppa3NIyHbIX TOYEK 3peHnA Mo BONpPOCam TOJIKOBAaHUA 1N

NPUMEHEHUA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HavuesieH Ha KoHCconuaaumo TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NpeaCTaBIALWNX pOCCMﬁCKyD

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npasa B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIM Ha MeXIyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeNCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

BbUIEMKAHWH Anekcanap Hukonaesuy

3acnyeHHbl topucT Poccuiickon Oepepaumy, [LOKTOP PULNYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npasa,
MOCKOBCKMIN roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

MNBAHOB AmuTpuin Bhapumnposuy

(nepBblil 3amecTUTeNb) KaHANAAT IDPUANYECKNX HaYK, JOLIEHT,

LoUeHT Kadefpbl MeXAYHAapPOAHOro nNpaBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

TY3MYXAMEOB baxtuap Pancosuyu

3acnyxeHHbi opucT Poccuitckon Oepepaumnn, KaHAUAAT IOPUANYECKIX HayK,
BeAYyLWMIN HayYHbIN COTPYAHMK, [iunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

ABALUMNA3E Acnan XyceliHoBNY
3acnyeHHbli topucT Poccuiickon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnii Kadpeapoi MexxayHapoaHoro npaea, Poccnincknin

YHUBepcuTeT ApY6bl HapopoB (Mockaa, Pocculickas ®edepayus)
BATNEP Yunbam

[IOKTOP NpaBa, 3acnyeHHbI npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHoweHui um. xoHa daBapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLUA)

BEPKMAH lMon

npodeccop, LLikona npasa u nonnTuky, YHusepcutet Tadrca

(Medgopo, CLLIA)

BOPUNCOB Anekcein Hukonaesny

KaHAMAAT NONUTUYECKNX HayK, 3aBedytowmii kapeppoi OHECKO,
MOCKOBCKMIN roCcyapCTBEHHbIV MHCTUTYT MeXAYHAPOLHbIX OTHOLLEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

BEPEVHA Jlapuca BnagucnaBoBHa

KaHAWAAT PUONYECKUX HAaYK, AOLIEHT, AOLIEHT Kadeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockaa, Poccutickas ®edepayus)
EFOPOB Ceprein AnekceeBuny

LOKTOP 0pUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXAyHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

MBAHYAK AHHa MiBaHOBHa

[IOKTOP I0pVANYECKIX HayK, Mpodeccop,

npodeccop Kapeapbl MeXxAYHaPOJHOIO YaCTHOMO

1 rpaxpgaHckoro npasa um. C.H.Jle6eneBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapOLHbIX OTHOLWeHW (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

KAPTALLUKWH Bnapgumup AnekceeBuy

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

TOPKYHOB AHaTtonuih Bacunbesuny

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIMTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCyjapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

AKYEB Hukonai Unbny

[IOKTOP I0pUANYECKMX HayK, npodeccop, AKaieMys rocyjapCTBEHHOrO
ynpasnenus npu MNpe3vaente Pecny6nukn Kasaxcran (Acmana, Kazaxcman)
AJINMOB Kapgbip 3axugosuy

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, 3aBeayolnii kadbeapoi
MeXayHapoAHoro npaea, HauvoHanbHbIn yHUBepcuTeT Y36eKkucTaHa
(TawkeHm, Y36ekucma)

BEVLLEMBUEB 3cenryn XXymaluesnu

[LOKTOP I0pUANYECKIX HayK, Tpodeccop, Kbiprbi3cKuii HaLMoHanbHbIn
yHuBepcuTeT um. Kycyna banacarbiHa (buwkek, Kbipabisacman)
BUPIOKOB Muxaun Muxamnnosuy

LIOKTOP I0pUANYECKMX HayK, npodeccop, npodeccop Kadeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHunn (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
WUBAHEHKO Butanuit CemeHoBUY

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

KOJIOCOBA CeeTtnaHa lOpbeBHa

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLectBeHHoe 0bbefuHeHre «MocKkoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbix Cun» (Mockea, Poccutickas ®edepayus)

KYNEBAKUH Bauyecnas Hukonaesny

KaHAVAAT PUANYECKIX HayK, AOLIEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)
MYPAHOB Anekcangp Uropesuy

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
YaCTHOTO 1 rPaaaHCKoro npasa, MOCKOBCKMIA FOCYapCTBEHHDIA UHCTUTYT
MeXAyHapOAHbIX OTHowWeHWN (YHnBepcutet) MU Poccun

(Mocksa, Poccutickas ®edepayus)

NMABJIOBA Jliogmuna BacunbeBHa

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXAyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
PAXKABOB Cantym6ap AgnHaeBuy

[IOKTOP I0pPUANYECKIX HAYK, 3aBefyoL il OTAENOM MEXAYHAapOAHOTO NpaBa,
NHcTtutyT dunocodun, nonutonorum n npasa um. A.M. baxosaganHosa
Akagemun Hayk Pecny6nvku TagkukncTaH (Jywarbe, Taoxukucmax)
CABACbKOB NaBen Bacunbesny

KaHAMAAT PUANYECKUX HayK, CTapLUMNIA HAYYHbIN COTPYAHUK, MOCKOBCKMIA
rocyflapCTBEHHbIN MHCTUTYT MEXAYHaPOAHbIX OTHOLWWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

CANAOB Akmanb XonmaTtoBuY4

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, AmpekTop, MHCTUTYT
(HaumnoHanbHbI LeHTp) No npaBam yenoseka Pecny6nunkm Y3bekncraH
(TawkeHm, Y36ekucma)



KOCTUH Anekcein AnekcaHapoBMNY

KaHAMAAT lopUaNYecKUX HayK, npodeccop, 3aBefytowmnii kKadeapon
MeXAyHapOAHOro YaCTHOTO 1 rpaXaaHCKoro npaea, MocKoBCKMii
rocyapCTBEHHbI MHCTUTYT MEXAYHAPOAHbIX OTHOLEHWI (YHUBEpCUTET)
MWA Poccun (Mockaa, Pocculickas ®edepayus)

KOT/NIAPOB BaH MiBaHOBMNY

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, Mockosckuin yHueepcuteT MBJ] Poccumn

nMm. B.A. Kukots (Mockea, Poccutickas ®edepayus)

KYPAIOKOB NeHHaguin UpnHapxoBuy

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npaea, KazaHckuii (MpuBosmKcKuin)
denepanbHbin yHuBepcuTeT (KazaHs, Poccutickas ®edepayus)

JIABUH OAmutpuin KOHCTaHTUHOBUY

NOKTOP IOPUAMNYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTO NpaBa,
MoCKOBCKUIA rocyjapCTBEHHBIN UHCTUTYT MEXAYHaPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
JIA3YTUH JleB AnekcaHgpoBuY

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYHapOAHOro 1 eBPONencKoro npaea, YpanbCkuii rocyfapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
JIAXOB EBrexnuin Fpuropbesuny

[IOKTOP toprANYEeCcKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeXlyHapOoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

MOWCEEB Anekcein AnekcaHgpoBuY

DOKTOP OPUANYECKUX HaYK, BULle-Npe3naeHT, Poccuiickas accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)
MOHACTbIPCKUM 10puia dayapaosuy

KaHAupaT pranYecknx Hayk, napTHep, lopuanyeckas upma
«MoHacTbIpcKkuit, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

MIOJUTEPCOH PeiiH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TaniuH, ScmoHus)

MAJIKCOO Nlaypu

npodeccop mMexayHapoAHOro npaea, YHuBepcuteT r. Tapty

(TannuHH, cmorus)

HE®E OB bopuc BaHoBNY

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMIN roCcyAapCTBEHHbIN MHCTUTYT MeXAYHapPOAHbIX
oTHolweHwu (YHnsepcnteT) ML Poccun (Mockea, Poccutickas ®edepayus)
MOTbE Tum

[OKTOp NpaBa, NpuralleHHbI npodpeccop,

MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPOHbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

XJIECTOB Oner Hukonaesnu

3acnyeHHbl topucT Poccuiickon Oefepaumm, KaHAUAAT IOPUANYECKNX HayK,
npodeccop, npodpeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,
[unnomatnyeckan akagemua MU Poccun (Mockea, Poccutickas ®edepayus)
LUYMWNOB Bnagumup Muxainosuy

[OKTOP 0PUANYECKUX HayK, Npodeccop, 3aBeaytoLLmnii Kadeapoii MexayHa-
popHoro npasa, Bcepoccuiickas akagemvia BHELHEN TOProBn
MuHUCTepcTBa SKOHOMUYECKOro pa3suTuAa Poccunn

(Mockea, Poccutickas ®edepayus)

9HTUH Mapk JibBOBUMY

[IOKTOP toprANYECKNX HayK, Npodeccop, 3aBeayloLnin Kadpegpon
eBponenckoro npaea, MOCKOBCKMI rOCYAaPCTBEHHbIN UHCTUTYT
MeXayHapoAHbIX oTHoLweHu (YHuepcuteT) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb

E®OUMOBA AHHa iBaHOBHa

Ph.D. (nonnTnyeckne Hayku), AOLIEHT AenapTaMeHTa NOANTUYECKON HayKu,
HauwnoHanbHbIN nccnefoBaTenbCKUi yHUBEPCUTET «BbiCLuel LWKonbl
3KOHOMUKM» (Mockaa, Poccutickas ®edepayus)

CAPCEMBAEB MapaTt AnpaHroposuy

[IOKTOP lopUANYECKUX Hayk, npodeccop, LieHTpanbHaa n3bmpatenbHas Ko-
muccua Pecnybnmkm KasaxctaH (Acmara, Kasaxcman)

CA®APOB Husamun A6aynna orny

JIOKTOP I0pVANYECKIMX HayK, 3aBefyioLnii OTAENOM aAMUHUCTPATUBHOIO U
BOEHHOro 3aKoHofaTenbcTa, Annapat Munnu Megxxnuca (MapnamexTa)
AzepbarngKaHckor pecnybnukm (baky, Azep6atioxat)

TUMYEHKO JleoHug Amutpuesuny

JIOKTOP I0PUANYECKUX HayK, Npodeccop Kadeapbl MeXAyHapOAHOTO NpaBa,
HauunoHanbHbI yHMBepcuTeT [ocyAapCTBEHHO HAaNOroBoM CyK6bl YKpanHbl
(Kues, YkpauHa)

TOJICTONMATEHKO FenHaguii MetpoBuy

JIOKTOP I0PUANYECKUX HayK, Npodeccop, AeKaH MeXayHapOAHO-NPaBOBOro
dakynbTeTa, MOCKOBCKIIA FOCYapPCTBEHHDIA MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHwuit (YHuBepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
TPEBKOB AHnapeii ApamoBuy

3acnyxeHHbin topuct CCCP, KaHAMAAT IPUANYECKNX HayK, MpefceaaTenb,
MexxpayHapogHbiii coto3 lopucTtos (Mockea, Poccutickas ®edepayus)
YCTUHOB Bnagumup BacunbeBuy

3acnyeHHbIl opuct Poccuiickon OeaepaLmnu, LOKTOP I0PUANYECKNX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
l0xHoM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepauus)
XAUTOB Mypap OBesrenbpbleBuy

[IOKTOP I0prANYECcKrX HayK, npodeccop, npodeccop kapeapbl
KOHCTUTYLIMOHHOTO NpaBga, TypKMeHCKI/IPI FOCyﬂapCTBeHHblﬂl YHuBepcnTeT
M. Maxtymkynu (Awixa6ao, TypkmeHus)
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INTERNATIONAL CRIMES AND THE

NETHERLAND’S LAW:

STRATEGY OF IMPLEMENTATION

INTRODUCTION. The adoption of the Rome
Statute of the International Criminal Court proved
to be an important factor that stimulated a radical
reform of national laws relating to the prosecution
of international crimes. It allowed, on one hand, to
considerably improve the mechanism for suppressing
most serious violations of human rights the prosecu-
tion of which constituted a legitimate interest of both
individual States and the international community
as a whole, and on the other hand, to adequately
implement the obligations of States under the Rome
Statute. The Member States of the European Union
have an effective experience in ensuring compliance
of the national laws with the international treaty
provisions concerning genocide, crimes against hu-
manity and war crimes. Among them, the imple-
mentation model chosen by the Netherlands de-

6

serves particular scrutiny. The authors analyze the
all-encompassing nature of this model with the focus
on the criminalization of the international crimes,
the regulation of matters relating to the criminal ju-
risdiction, the definition of the general principles of
criminal responsibility for genocide, crimes against
humanity and war crimes, and the interrelationship
between the Law on International Crimes and other
similar legal acts.

MATERIALS AND METHODS. Materials used
for the analysis include international documents,
decisions of international judicial bodies, national
legislation and judicial practice of Netherlands
and other states, as well as the doctrinal positions
of various authors. The methodological basis of the
research consists of general scientific and special
methods.
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RESEARCH RESULTS. The analysis of the sub-
stantive implementation of the Rome Statute by in-
dividual EU member states, in particular with the
example of the national legislation of the Nether-
lands, has shown that the criminalization of inter-
national crimes at the national level makes a sig-
nificant contribution to the fight against personal
impunity for international crimes pertaining to ju-
risdiction of the International Criminal Court.

DISCUSSION AND CONCLUSIONS. The na-
tional legislation of the Netherlands, mainly the
International Crimes Act is an attempt to create a
legal regime that prevents impunity for perpetrators
of international crimes, and also reaffirms that the
norms of the Rome Statute are voluminous and fully

implemented that allows the Netherlands to carry on
an independent prosecution of defendants, exclud-
ing the possibility to transfer the case to the ICC.

KEYWORDS: international crimes, genocide, war
crimes, crimes against humanity, torture, enforced
disappearance international criminal court, prin-
ciple of complementarity, universal jurisdiction
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MEXOYHAPOOHDIE NPECTYIJIEHNA WU
3AKOHOAATEJIbCTBO HUAEPNAHOOB:
CTPATErma AMIMJIEMEHTALUUU

BBEIOEHME. IIpunamue Pumcxozo cmamyma
MesoyHapooHoeo y207106H020 cy0a A6UNOCL BaXH-
HeTiUM 37IeMEHIMOM, CIRUMYTUPOBABUAUM KaPOU-
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HATHY10 PeopMy HAUUOHATILHOZ0 3AKOHOOAME Tb-
cmea 6 cepe npecne008AHUT  MeHOYHAPOO-
HbIX npecmynieHuti. ImMo no360/UII0, ¢ 00HOL CHO-
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POHbL, 68 3HAHUMENLHOU CIMeNneHU YCO8ePUIeHCNE0-
8amv MexaHusm 60pvbvL ¢ Haubosee cepve3HbIMU
HAPYUEHUAMU Npas uenoéexd, 6 npecnedosaHuu
KOMOPbIX UMETICA 10PUOUHeCcKUll UHmepec Kax om-
0e/bHbIX 20CY0APCMe, MaK U MeioyHAPOOH020 co-
obusecmea 6 uenom, a ¢ Opyeoti — UMnIeMeHmupo-
samv oba3amenvcmea eocyoapcme no Pumckomy
cmamymy. B obecneuenuu coomeemcmeust 6Hy-
MPU20Ccy0apcmeeHHo20 3aK0H00amenbCmea noso-
HEHUAM MeHOYHAPOOHBIX 002080p08 no 6opvbe ¢
2eHOUUOOM, NPeCmynIeHUAMU NPOMUE HeSI06eHHO-
CMU U 80EHHBIMU NPeCMYNIEHUAMU CYU4ecmeyem
8ecoMa dPPeKmusHbLEL ONbim 20cY0apcms — neHos
Esponetickoeo cot03a, cblepasuiezo 3HA4UMENbHY0
ponv 8 PoPMUPOBAHUU NOCHOTHHO 0elicmeyou4e2o
MEXAHUIMA MEHOYHAPOOHO20 Ye0TI06HO20 NPABOCY-
ous. B amom psdy cneyuanvHozo paccmompeHus
sacnymuseaem mooenv umniemenmavuu Kopones-
cmea Hudepnanoos, komopyio omnauuaem Kom-
NJeKCHbIll Xapakmep, 0emanvHO NPOAHATUSUPO-
BaHHDIL ~ aémopamu 6  NpeocmasneHHOM
uccnedosanuu. B cmamve paccmampusarmcs 6o-
npocol KPUMUHANUZAUUU COCMABO8 MEHOYHAPOO-
HbIX NPeCynieHUtl, peeiameHmayull 0moenvHvIx
AcneKmos Yeos06HOL HPUCOUKYULU, ONpedesieHUsT
00U4UX NPUHUUNOB Y20TI06HOLL 01BeCIB8eHHOCU
30 2eHOYUO, 80eHHble NPeCyNAeHUS U M.0., a4 MaK-
JHe COOMHOueHUS 3aKOHA 0 MeXOYHAPOOHbIX npe-
cmynnenusix Koponescmsa Hudepnarnoos ¢ unoimu,
CMENHBIMU NPABOBLIMU AKIMAMU.

MATEPMAIJIBI I METOMDI. IIposedettoe uc-
c1edosaHue 0CHOBAHO HA 3HAUUMENbHOM 00veme
MAamepuanos, 6Km0UAS MeHOyHAPOOHO-NPABOEbLe
aKmbl, peuleHUss Mex0yHAPOOHVIX CYOeOHbIX opea-
HO8, HAUUOHANILHOE 3AKOHO00AMenbCmeo U cydeb-
Hyto npakmuxy Hudepnanoos u opyeux zocy-
dapcme, a maxie OOKMPUHATILHBLE UCCTIE008AHUSL.
Memoodonozuueckyto 0CHOBY UCCTIE008AHUST COCMA-
8UNU 00ULeHAYUHbIE U 4ACHOHAYYHblE Memoobl
NO3HAHUA.

ombatting impunity of persons accused of
genocide, crimes against humanity and war
crimes implies, as core element, establish-
ment of fundamental corpus of material legal rules
providing for incrimination of international crimes
on national level which according to the Preamble of
the Rome Statute of the International Criminal Court
(hereinafter “ICC” or the “Court”) raise concerns of

8

PE3VJIBTATBI UCCIIEHJOBAHMUSI. IIposeden-
HbLl AHATIU3 MAMEPUATTLHO-NPABOBOT UMNIEMeH-
mayuu Pumckozo cmamyma co crmopoHvt 0moesv-
Holx eocyoapcme — uneHos EC na npumepe
HAUUOHAILHO20 3aKoHodamenvcmea Hudepnandos
noKasani, 4mo KPUMUHATUZAUUS HA HAUUOHATIb-
HOM ypo6He MeH0yHAPOOHbIX NpectmynieHuti 6Ho-
cum 3HavumenvHoili 6K1a0 8 60pvOy ¢ be3HaKA3aH-
HOCMbIO  7UY, 00BUHAEMbIX 6  COBepUieHUU
Y207108HO-HAKA3YeMbIX 0esTHULL, N00NAdarouux noo
topucoukyuio MexoyHapoOHo20 y20/108H020 cy0a.
OBCYJXIEHWE U BbIBOIDbI. Ananus Hayuo-
HanvHo20 3axkoHodamenvcmea Hudepnanoos, 6
uacmuocmu 3aKkoHa 0 Me#OyHAPOOHbIX npecimy-
NJIeHUSX, C6UOeIMeNbCEYem 0 CIpeMIeHUU K CO3-
0aHuI0 WPUOUUECK020 Pexuma, NPensSmcmeyoue-
20 6e3HAKA3AHHOCU JIUY, BUHOBHBIX 6 COBEPUIEHUU
npecmynyieHuti, —6bl3bI6AVULUX  03A00UEHHOCDb
MeHOYHAPOOHO020 cO00ULEeCBa 8 UeloM, A MAaKHe
daem eecomvle OCHOBAHUS O7I 6bI600A O NONIHOU
umnnemenmauuu Hopm Pumckoeo cmamyma
MesxoyHapooHoeo y2071068H020 Cy0a, no360I0WelL
Hudepnanoam camocmosmenvHo npecnedosamy
006UHAEMbLX, UCK/IIOUAS BO3MONHYI nepedauy
npouseoocmea no deny Cyoy.

K/TIOUEBBIE CIIOBA: mescoyHapoorvie npecmy-
NaeHUs, 2eHOUUO, 60eHHble NpecmynsieHus, npe-
CMYNIeHUS NPOMUG He/I08e4HOCMU, NbIMKU, HA-
CUNbCMBeHHble UCHe3HOBEHUsT nooeti,
MesxncoyHapooHbviil y20n1068HbL €Y, NPUHUUN KOM-
NneMeHMAPHOCMU, YHUBEPCATILHAS OPUCOUKUUS

I DUTUPOBAHMSA: Cadapos H.A., MexTtu-
esa K.M., Cadpapos ®.H. 2018. MexyHaponHble
IPeCTYIUIeHNsI ¥ 3aKOHOAaTenbcTBO Hupmepran-
JIOB: CTparerusi MMIUIeMeHTaumu. — Mockosckuil
HypHAn mexnoyHapoorozo npasa. Ne 2. C. 6-22
DOI: 10.24833 / 0869-0049-2018-2-6-22

the international community as a whole [Verhoeven
2002:19; Schabas 2010: 269-276, 40-41; Cassese’s. ..
2013:135; McDougall 2016:135; O'Keefe 2015:65;
Jurdi 2016:5]. In that respect, adoption by the Neth-
erlands of the International Crimes Act (Wet Inter-
nationale misdrijven) (hereinafter “ICA”) has become
one of the crucial stages of national implementation
of the Rome Statute of the ICC, even though such
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adoption surpassed the implementation process per
se [Jofriet 2009].

The said Act was based not solely on the Rome
Statute, but also on other major international sourc-
es, including the Geneva Conventions of 1949 and
their Additional Protocols of 1977, as well as the
Convention for the Protection of Cultural Property
in the Event of Armed Conflict of 1954. Thus, the Act
represents a consolidated legal document, incrimi-
nating grave violations of international humanitar-
ian law. Hence the ICA took into consideration ar-
ticle 10 of the Rome Statute which provides that the
second Part of the Statute shall not be interpreted in
any way restricting existing or developing norms of
international law or undermining them for purposes
other than those fulfilled by the Statute [Cryer et al.
2010:151; Grover 2014:267].

Furthermore, the ICA substituted the provisions
of the Law on implementation of the Convention on
genocide and the Law on implementation of the UN
Convention against torture. In addition, provisions
of the Law on war crimes were to take important
part of the new Act. As a consequence, the complete-
ness of the new legislation on international crimes
allowed the Kingdom of the Netherlands to develop
legal framework to incriminate genocide, crimes
against humanity and war crimes [Van der Borght
2007:92].

One must note that the Netherlands actively par-
ticipated in the establishment of the Court. As one
its founder States, the Netherlands signed the Rome
Statute on July 18, 1998 and ratified it relatively
shortly after (on July 5, 2001). Furthermore, the seat
of the Court is in The Hague in the Netherlands,
which imposed on the State obligation to adopt in
an accelerated manner a whole corpus of legal norms
deriving from the participation in the activity of the
Court.

The Government of the Netherlands based its
conception of implementation on three elements.
Firstly, the Law on implementation allowed to put in
place cooperation with the Court. It is important to
note that adoption of the said Act was a less com-

plex task in comparison with introduction of ma-
terial rules establishing liability for crimes falling
under the Court’s jurisdiction and consolidated in a
special legislative act [Verweij, Groenleer 2005:86].
Entry into force of the Law on implementation
starting from July 1, 2002 coincided with the entry
into force of the Rome Statute of the ICC. Secondly,
the Law on international crimes, allowing to con-
duct prosecution on national level of genocide, war
crimes and crimes against humanity was adopted
[Boot-Matthijssen, van Elst 2004:251-296]. Thirdly,
amendments were introduced into different legis-
lative acts for the purposes of conducting criminal
proceedings against persons accused of obstruction
of justice of the ICC, as it is provided for by article 58,
§ 1 of the Rome Statute. Such provision was crucial
given the fact that the Court was to sit and function
on the territory of the Netherlands, which brought
forward the issue of the scope of national jurisdic-
tion with respect to individuals who could have po-
tentially committed the said crimes. In that respect,
an act providing for amendments in the national
legislation was adopted and entered into force on
August 8, 2002.

As opposed to other states, particularly Ger-
many', the position of the Netherlands relied on the
fact that the provisions of the Rome Statute did not
contradict the national legislation and therefore no
amendments of constitutional character were re-
quired. This allowed the Netherlands to focus on
implementing the Statute regardless of the national
Constitution.

Criminalization of offenses falling under the ju-
risdiction of the ICC by the Netherlands led to sub-
stantial consequences as it allowed, on one hand, to
implement the State’s obligations under treaty as well
as to establish norms of customary international law
in the field of prosecution of international crimes,
combatting which is of interest for the whole inter-
national community, and, on the other hand, created
legal grounds to prosecute genocide, war crimes and
crimes against humanity on national level, thus re-
ducing to a minimum scenarios where a case may be

! The strategy of the federal government of Germany on implementation of the Statute on the ICC was based on a three-
pillar procedure introducing amendments in national legislation. The first major step consisted in ensuring conformity
between the core relevant legislation in Germany and the Statute. The said stage was terminated on December 11, 2000
with the instrument of ratification. However, prior to ratification, a bill introducing amendments into the Constitution of
the country was introduced, thus allowing to resolve a very complex issue of conformity of the Statute of the ICC with
the national legislation with respect to the exercise of jurisdiction by international tribunals over its nationals. The law
of November 29, 2000 amending article 16 of the Constitution of Germany (in force since December 2, 2000), by way
of derogation from the principle of non-extradition of nationals, allowed to extradite German nationals to other states
members of the European Union or to surrender them to the ICC under provision of respect of the supremacy of the rule of
law. For further information, see: [Jarasch, Kress 2000:91-111; Wilkitzki 2002:195-212; Werle 2002:725-734; Zimmermann

2002:97-102; Turns 2004:337-388].
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submitted, according to the principle of complemen-
tarity, to the jurisdiction of the ICC*.

Thus, the main purpose of the ICA was to imple-
ment the Rome Statute on the ICC [Sluiter 2004:158-
178]. As Boot-Matthijssen and van Elst have ob-
served, in addition to the legislation regulation of
the judicial cooperation which the Netherlands are
required to perform with the Court in their capacity
of member State of the Rome Statute, as well as the
place of the seat of the Court, the Netherlands have
sought necessary to amend the criminal legislation
in place in order to prosecute individuals for crimes
provided for in the Rome Statute [Boot-Matthijssen,
van Elst 2004:254]. Firstly, the issue resided in the
fact that the use of the national legislation on war
crimes dated July 10, 1952 (Wet Oorlogsstrafrecht -
Dutch; Wartime Offences Act) raised substantial le-
gal matters. The said law was adopted after the Sec-
ond World War and its use in the framework of the
Dutch legal system in contemporaneous conditions
did not adequately correspond to the scale and na-
ture of war crimes. The peculiarity of the Law on
war crimes consisted in the fact that it did not con-
tain any special provisions related to serious crimes
committed during the war in which the Netherlands
participated. Along with this, provisions of the said
law were destined to fulfill obligations under the Ge-
neva conventions of 1949, thus incriminating grave
violations of international humanitarian law and es-
tablishing jurisdiction of the Dutch courts in relation
to the mentioned violations even when committed
outside the Netherlands without participation of the
state in armed conflicts. Secondly, rules on extrater-
ritorial criminal jurisdiction in relation to genocide
and war crimes contained substantial discrepancies,
whereas crimes against humanity were excluded of
the scope of incrimination.

In the very beginning of legislative works, sub-
stantial discussion concerned the question whether
new material norms should be introduced into the
Law on war crimes for implementation of interna-
tional obligations of the Netherlands under the Rome
Statute or whether it is necessary to adopt new legis-
lation providing for liability for crimes falling under
the jurisdiction of the Court. The second legislative
option implied that war crimes be incorporated into
a new act on international crimes. This, however, did
not mean global revision of the Law on war crimes,
which kept its feature of normative regulation of the
war times, specially destined at prosecuting and pun-

ishing persons having committed crimes related to
armed conflicts in which the Netherlands may have
been involved.

Regarding implementation of the Rome Statute,
the Government of the Netherlands held the position
according to which the necessity of literal reproduc-
tion (including textual) of the norms of the Statute
establishing liability for crimes falling under the ju-
risdiction of the Court was to be excluded. As it was
noted in the Explanatory memorandum to the ICA,
the “principle of complementarity does not oblige
that the states establish the same requirements (for-
mal and material) defined by the Statute for the case
to be conducted by the Court™.

Furthermore, even prior to ratification of the
Rome Statute, the Netherlands, as state party to ma-
jor international treaties (the Geneva conventions
and their additional protocols of 1977) were under
obligation to implement norms of international hu-
manitarian law with respect to incriminating rel-
evant doings [Segall 2003:257-271] and established
criminal liability because of the above-mentioned
treaties. At the same time, as it was decided not to
introduce into the legislation the literal “translation”
of provisions of the Rome Statute, this could not ab-
solutely exclude the possibility of some declination
from internationally recognized concepts of actions
falling under the scope of the Court’s jurisdiction.
However, the Netherlands considered these con-
cerns groundless as there existed clear legal vectors
for national implementation such as definition of
relevant doings and elements of crime in the Rome
Statute. As a matter of example, article 9 of the Stat-
ute allow the Court to interpret and apply articles 6
(genocide), 7 (crimes against humanity) and 8 (war
crimes) [The International Criminal Court... 2001;
Dormann 2003; Grabert 2014]. Furthermore, the
case-law of two international criminal tribunals - for
the former Yugoslavia and Rwanda - was considered
as sources for formulating elements of doings which
were included into the ICA. Thus, implementing leg-
islation of the Netherlands was fully compatible with
the requirements of norms of international criminal
law providing for liability of individuals for the most
serious international crimes foreseen in the Rome
Statute.

It is important to note that the legislator of the
ICA relied on three major principles - concentra-
tion, codification and practicability. Firstly, the said
law was to offer concentration and consolidation of

2 For further information, see: [Kleffner 2003:86-113; Safarov 2003:48-59].
3 Tange P.C. Netherlands State Practice for the Parliamentary Year 2001-2002. — Netherlands Yearbook of International Law.

2003.Vol. 34.P. 235.
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legislation on core international crimes in one act
and restrain jurisdiction of special courts. In that re-
spect, one must consider that the ICA is not part of
the Criminal Code of the Netherlands. At the same
time, this does not mean that the said act incorpo-
rated all international crimes. Since the Criminal
Code of the Netherlands provided for liability for
such crimes as piracy, drug trafficking and terrorism,
the said doings were not included in the ICA as they
were not considered to be violations of international
humanitarian law. Instead, the lawmakers focused
only on acts contained in the Rome Statute on the
Court and additionally incorporated crime of tor-
ture into the treaty as violation of international hu-
manitarian law. Secondly, the ICA became the tool of
codification of modern development of international
criminal law, as it is witnessed by definitions of rel-
evant crimes similar to those contained in interna-
tional treaties. Thirdly, the ICA is a concrete example
of practical approach containing only definitions of
crimes as such regardless general principles of law
contained in Part 3 of the Rome Statute [Verweij,
Groenleer:92-91].

One of the distinctive features of the ICA which
deserves attention is the possibility of criminal pros-
ecution of the accused of genocide, crimes against
humanity, war crimes and other based on universal
jurisdiction [Reydams 2004:144-147; O'Sullivan
2017:8-9]. It is to be noted that as opposed to other
types of jurisdiction, implying existence of connect-
ing factor (through territory on which crime has been
committed (locus delicti commissi), nationality of the
accused or of the victim, etc.), universal jurisdiction
is based on the universality of condemnation of the
crime [Randall 1988:785-778; Van Den Vyer 1999:
107-132; Bassiouni 2001:81-162; Butler 2000:353-
373; Hall 2010:201-233; Thompson 2015:65-73]. As
it is indicated in principle 1 of the Princeton Prin-
ciples on Universal Jurisdiction?, such jurisdiction
is based solely on the nature of the crime, without
regard to where the crime was committed, the na-
tionality of the alleged or convicted perpetrator, the
nationality of the victim, or any other connection to
the state exercising such jurisdiction [Universal Ju-
risdiction... 2004:18-38; Inazumi 2005:26]. In the
resolution of the Institute of International Law (rap-
porteur M. Christian Tomuschat) held in Krakow
in 2005, universal jurisdiction is defined as an ad-

ditional ground of jurisdiction, meaning the compe-
tence of a State to prosecute alleged offenders and to
punish them if convicted, irrespective of the place of
commission of the crime and regardless of any link
of active or passive nationality, or other grounds of
jurisdiction recognized by international law [Kress
2006:561-585].

Pursuant to article 2, § 1, item “a” of the ICA, the
said Act may be applied to any person having alleg-
edly committed outside of the Netherlands any of the
crimes defined in this Act, if the suspect is present
in the Netherlands. The Netherlands Supreme Court
in Wijngaardeet. alv. Bouterse emphasized the impor-
tance of the presence of the accused on the territory
of the State as condition to exercise universal jurisdic-
tion [Schimmelpenninck van der Oije 2000]. Before
this legislation, the Netherlands already considered
the universal jurisdiction as subsidiary jurisdictional
basis to prosecute the accused of particularly grave
crimes. For instance, article 5 of the Law on imple-
mentation of the UN Convention against torture,
and other cruel, inhuman or degrading treatment or
punishment dated December 10, 1984 provided pos-
sibility of criminal prosecution based on universal ju-
risdiction, although it did not set conditions of man-
datory presence of the accused on the territory of the
Netherlands [Reydams 2004:439-449]. It is the said
legislation which served as a basis for criminal pros-
ecution founded on universal criminal jurisdiction of
former military, a Congo national, Sebastien Nzapali.

The latter arrived at the Netherlands in 1998
and requested political asylum. However, the Dutch
prosecution service had received complaints about
his involvement in serious crimes, including torture
and rape, which had allegedly taken place in Congo
in 1996 during the dictator Mobutu Sese Seko’s pres-
idency. During the investigation, some convincing
evidence has been gathered, confirming commission
of the crimes. The Rotterdam District Court found
S. Nzapali guilty in committing torture and sen-
tenced him to prison on March 24, 2004. The present
case became the first precedent in the Netherlands of
exercise of universal jurisdiction in accordance with
provisions of the UN Convention against torture of
1984 and of national Law on implementation of the
said Convention of 1989°.

Another example of universal jurisdiction in na-
tional legislation is article 3, § 1 of the Law on war

4 The Princeton project on universal jurisdiction was elaborated under the auspices of the Princeton University (USA)
under the guidance of Pr. Stephen Macedo, chairman of the project.

5 Kaminga M. First Conviction Under the Universal Jurisdiction Provisions of the UN Convention Against Torture. 2004.
URL: https://www.cambridge.org/core/services/aop-cambridge-core/content/view/S0165070X04004395 (accessed date:

25.04.2018)
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crimes, providing for possibility of its exercise in re-
lation to any person having committed outside of the
Netherlands violation of laws and principles of mili-
tary actions [Mettraux 2006:362-371; Van Sliedregt
2007:895-908; La Haye 2008:289; Van den Herik
2009:1117-1132; Ferdinandusse 2009:723-741].

In the explanatory memorandum, which was part
of the draft bill of the ICA, it was noted that most of
the states rely on the fact that the principle of com-
plementarity obliges national authorities to incrimi-
nate crimes falling under jurisdiction of the Court
and to exercise universal jurisdiction with respect to
those crimes. Although this is not explicitly provided
for in the Statute, the majority of States, including
the Netherlands, undoubtedly implied that it derived
from the principle of complementarity that the States
signatories of the Statute carry the burden to intro-
duce criminal liability for crimes falling under the
jurisdiction of the Court and to establish extraterri-
torial criminal jurisdiction allowing national courts
to prosecute the said crimes, even when committed
outside of their territory by nationals of other coun-
tries®. In addition to the national laws mentioned
above, the Criminal Code of the Netherlands also
contained rules of extraterritorial criminal jurisdic-
tion.

Particularly, according to section 4 and 4a, provi-
sions of the Criminal Code were applicable to any
person having committed outside of the Netherlands
certain crimes, namely those stipulated in articles
92-96, 97-98, 108-110, 131-134 and others.

Reflecting modern trends of international crimi-
nal law and national legislation, the ICA extended
universal jurisdiction in conformity with interna-
tional treaty law and customary law, to particularly
serious crimes threatening interests of international
community. However, in the present case, unlike the
so-called absolute universal jurisdiction which does
not require the presence of the accused on the terri-
tory of the State exercising the jurisdiction, it is the
matter of relative universal jurisdiction implying cer-
tain restrictions, which will be mentioned later’.

¢ Tange P.C. Op.cit. P. 233.

The issue with the unlimited exercise of juris-
diction has grown for the past few years since some
states have not only considered abstract possibility to
exercise universal jurisdiction, but have also taken
steps towards its practical implementation with re-
spect to crimes unrelated to national territory and
allegedly committed according to states seeking to
establish their jurisdiction by high officials of foreign
states.

More particularly, the exercise of such jurisdic-
tion with respect to minister of foreign affairs of
Congo triggered an important dispute between Bel-
gium and the Democratic Republic of the Congo
(hereinafter the “DRC”) in a case examined by In-
ternational Court of Justice (Arrest Warrant Case
(Congo v. Belgium)) [Jennings 2002:99-103; Boister
2002:293-314; Yang 2002:239-294; Wiskremasinghe
2003:775-781; Schult 2002:704-710; Van Alebeek
2008:158-196]%. After the decision was rendered in
the present case, Belgium introduced amendments
into the Act concerning the punishment of grave
breaches of international humanitarian law and into
other legislative acts (namely into the Criminal pro-
cedure code) which strengthened immunity of heads
of states, ministers of foreign affairs and other indi-
viduals enjoying immunity based on international
law.

Given probability of issues which may arise out
of the exercise of absolute universal jurisdiction in
relation to offences committed outside of the Neth-
erlands, striving, on one hand, to avoid excessive
workload lying on national courts, and on the other
hand, considering that international crimes such as
genocide, crimes against humanity and war crimes
must be prosecuted either in conformity with the
principle of territorial criminal jurisdiction or by
an international tribunal, the Dutch legislator in-
troduced restrictions to the universality principle.
Namely, article 16 of the ICA provides that criminal
prosecution for one of the crimes referred to in this
Act is excluded with respect to: (a) foreign heads of
state, heads of government and ministers of foreign

7 There is a distinction to be drawn in international criminal law between two types of universal jurisdiction: 1) universal
jurisdiction in absentia or absolute jurisdiction; 2) conditional or limited universal jurisdiction which implies presence of
the offender on the territory of the prosecuting State. International treaty law offers examples of exercise of both types
of universal jurisdiction. In particular, article 3 (common) of the Geneva conventions is an example of absolute universal
jurisdiction. At the same time, such international agreements as Convention for the Suppression of Unlawful Seizure of
Aircraft dated December 16, 1970 (art. 4), International Convention for the Suppression of the Financing of Terrorism
(art. 10) and others provide for possibility to exercise limited universal jurisdiction, relying on the presence of the alleged
offender on the territory of the State establishing its jurisdiction over the offence. For further information, see: [Cassese’s. ..
2013:284-291; El Zeidy 2003:835-840; Rabinovitch 2004:500-520; Poels 2005:65-75; Safarov 2011:81-92; Simbeye
2017:20-27].

8 See International Court of Justice: Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo
v. Belgium). — International Law Forum. 2001. Vol. 3. No. 1. P. 7-8.
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affairs, as long as they are in office, and other per-
sons in so far as their immunity is recognized under
customary international law; (b) persons who have
immunity under any Convention applicable within
the Kingdom of the Netherlands [Simbeye 2017:92-
108]. The accrued importance of the issue of immu-
nity was reiterated by the Institute of International
Law in its Resolution on immunity and international
crimes adopted at its Naples session in 2009 regard-
ing immunity of states and their agents for the al-
leged commission of international crimes’.

In support of the approach adopted by the Neth-
erlands in relation to universal jurisdiction, it may
be observed that such jurisdiction was not only pro-
claimed in normative acts, but also found a practical
application in concrete cases. The case of Frans van
Anraat, Dutch businessman convicted by The Hague
District Court on September 23, 2005, for complicity
in war crimes and genocide based on Wartime Of-
fences Act 1952, illustrates this statement. The basis
for conviction was the fact that he sold raw materi-
als to produce chemical weapons to Iraq which were
subsequently used during the Iran-Iraq War [Ta-
bassi, Dhavle 2014:225-226; Van Sliedregt 2012:10;
Baughen 2016:38-39]. He was sentenced to a long-
term imprisonment and the conviction was upheld
by the Supreme Court in 2009.

It should also be noted that pursuant to article 15
of the ICA, The Hague District Court has exclusive
jurisdiction over cases on extraterritorial crimes.
That being said, the said judicial instance may have
exercised universal jurisdiction only in relation to
international crimes committed after entry into force
of the ICA, i.e. after October 1, 2003 [Kok 2007:214].

This provision raised an issue with prosecution of
persons on the territory of the Netherlands and ac-
cused of committing crimes of genocide which alleg-
edly took place prior to the above-mentioned date.
The case of Joseph Mpambara is an example dem-
onstrating this difficulty. The latter was the sibling
of Obed Ruzindana, convicted by the International
Criminal Tribunal for Rwanda (hereinafter “ICTR”)
to 25 years of imprisonment, and was arrested in the
Netherlands on August 7, 2006 in relation to accu-
sations of offences in Rwanda in 1994. J. Mpambara
had previously arrived at the Netherlands with a fake
Ugandan passport in 1998 where he resided dur-
ing eight years. His attempts to seek asylum, which
he based on his fears to be prosecuted in Rwanda,
turned out to be fruitless. The Dutch authorities no-

tified the Prosecutor of the ICTR of his arrest and the
tribunal in its turn declared that it was not intending
to exercise its jurisdiction in the present case.

Therefore, given absence of extradition agree-
ment, ]. Mpambara was not surrendered to the
Rwandan authorities and it was decided to prosecute
him according to the law of the Netherlands. Despite
sufficiency of information about his complicity in
committing genocide, war crimes and tortures, the
accused was only convicted for torture by judgment
rendered on March 23, 2009. In its decision dated
July 24, 2007, The Hague District Court resolved that
the law in place in the Netherlands does not allow to
exercise universal jurisdiction in relation to the ac-
cused [Cahima 2013:199]. Although such jurisdic-
tion was stipulated in the ICA, the latter did not have
retroactive effect and, as already mentioned, only ap-
plied to conduct which took place after its entry into
force. Such approach adopted by the district court of
The Hague was later upheld by the Appellate and the
Supreme Court of the Netherlands.

Prior to this case, issues related to exercise of uni-
versal jurisdiction were related to attempts to refer
cases by ICTR to judicial authorities of the Nether-
lands. In particular, similar situation occurred in the
case of Prosecutor v. Michel Bagaragaza, which illus-
trated the problem of policy of international tribunal
in the matters of referral of criminal cases to third
states.

Michel Bagaragaza was, up until July 1994, man-
aging director of company OCIR-Tea, controlling
tea industry of Rwanda. Along with his partners, he
was accused of serious crimes, including genocide in
relation to persons belonging to ethnic group of the
tutsi. On November 30, 2006, he was also accused of
committing war crimes. The initial attempt to refer
the case by Norway turned out to be unsuccessful,
as the latter did not have ratione materiae jurisdic-
tion over the genocide of which the person was ac-
cused [Schabas 2009:433; Ryngaert 2013]. Norway
submitted a request for referral under Article 11 bis
of the ICTR Rules of Procedure and Evidence. How-
ever, given that national legislation of Norway did
not contain provisions relating to liability for inter-
national crimes, in case of referral, the accused per-
son could have been prosecuted for ordinary crimes,
such as homicide. As noted by the Trial Chamber,
“the crimes alleged - genocide, conspiracy to com-
mit genocide and complicity in genocide - are sig-
nificantly different in terms of their elements and

® Resolution on the Immunity from Jurisdiction of the State and of Persons Who Act on Behalf of the State in Case
of International Crimes. URL: http://www.idi-iil.org/app/uploads/2017/06/2009_naples_01_en.pdf (accessed date:

23.04.2018).

Moscow Journal of International Law « 2 - 2018

13



MEXOYHAPOAHAA BOPbBA C MPECTYMHOCTbIO

H.A. Cadapos, K.H. MexTtnesa, ®.H. Cadapos

their gravity from the crime of homicide, the ba-
sis upon which the Kingdom of Norway states that
charges may be laid against the accused under its do-
mestic law. (...) Consequently, Michel Bagaragaza’s
alleged criminal acts cannot be given their full legal
qualification under Norwegian criminal law, and
the request for the referral to the Kingdom of Nor-
way falls to be dismissed” [Ryngaert 2013; Drumbl
2016:435-436]". The Appellate chamber of the ICTR
highlighted the “the crime of genocide is distinct in
that it requires the intent to destroy, in whole or in
part, a national, ethnical, racial or religious group,
as such. This specific intent is not required for the
crime of homicide” [Combs 2012:341-342]"". Dur-
ing the subsequent study of the case, on April 13,
2007, the Trial Chamber III of the ICTR, pursuant
to article 11 bis of the Rules of Procedure and Evi-
dence decided to refer the case to the Netherlands.
However, on July 24, 2007, the District Court of
The Hague decided that there are no jurisdictional
grounds for criminal prosecution of M. Bagaragaza
in the Netherlands. Even though the ICA provided
for universal jurisdiction for genocide, according to
the Court, the law did not have a retroactive effect
and could not apply to actions that took place on the
territory of Rwanda in 1994, prior to entry into force
of the said law. Furthermore, incrimination on the
territory of the country required conformity with
provisions of article 4a of the Criminal Code of the
Netherlands. Pursuant to this provision, criminal law
of the Netherlands is applicable to any person whose
criminal case has been referred to the Netherlands by
a foreign state based on a treaty allowing to exercise
jurisdiction over prosecution in the Netherlands.
Since the referral of the case of M. Bagaragaza did
not fulfill provisions of article 4a, the request of the
Dutch prosecutor was considered by the Court as in-
admissible. The Court of appeal upheld the decision
of the District Court of The Hague, although relied
on slightly different grounds.

By relying on expert opinion, the Court of ap-
peal interpreted correspondence between the ICTR
Prosecutor and minister of justice of the Netherlands
as informal agreement, although such approach was
not considered by the authors of the Criminal Code.
Moreover, the Court of appeal rejected theological
interpretation of the District Court of The Hague,
according to which the ICTR was to be regarded as
foreign state for the purposes of the article 4a. Con-
sequently, the Supreme Court of the Netherlands

confirmed such approach, emphasizing that termi-
nological differences between “state” and «interna-
tional tribunal» are widely admitted. The legal saga
ended with the ICTR tribunal withdrawing the re-
ferral to the judicial authorities of the Netherlands.
Consequently, on May 20, 2008, M. Bagaragaza was
surrendered back to the international tribunal.

The cases studied above stimulated reforms of
legislation on international crimes. In October 2009,
the minister of justice of the Netherlands presented
a bill amending the ICA, which was adopted by the
Parliament and entered into force on April 1, 2012.
In conformity with the introduced amendments, the
ICA may be applied retroactively in relation to acts
of genocide committed after September 18, 1966, i.e.
after the date of entry into force of the Law of 1964
on implementation of the Convention on genocide.
Amendments were also introduced to article 4 of the
Criminal Code of the Netherlands and to the Law
of extradition for international crimes. According
to the new edition of article 4a, criminal law of the
Netherlands is also applied in relation to any person
whose prosecution is referred to the Netherlands by
international court established based on a treaty or a
decision of international organization.

Amongst questions regulated by the ICA, crucial
importance is to be granted to liability of officials
for actions committed upon orders or decrees. Pur-
suant to paragraph 3 (“Broad criminal liability”) of
article 9, an official or a superior may be convicted
for crimes punished by § 2 (genocide, crimes against
humanity, war crimes, torture) in cases where they:
a) knowingly allow to their subordinates to commit
such crimes; b) knowingly do not take necessary
measures in the framework of their powers when
their subordinates committed or were intending to
commit such crimes.

Such rule derives namely from article 86 § 2 of
the Additional protocol I to the Geneva conventions
pursuant to which the fact that a breach of the Con-
ventions or of this Protocol was committed by a sub-
ordinate does not absolve his superiors from penal or
disciplinary responsibility, as the case may be, if they
knew, or had information which should have enabled
them to conclude in the circumstances at the time,
that he was committing or was going to commit such
a breach and if they did not take all feasible measures
within their power to prevent or repress the breach.
Provisions of article 9 § 33 of the ICA considered
requirements of article 28 of the Rome Statute pro-

1 Prosecutor v. Michel Bagaragaza, ICTR-2005-86-R11bis. Decision on the Prosecution Motion for Referral to the Kingdom

of Norway. Trial Chamber . May 19, 2006. § 16.
" lbidem.
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viding for, in addition to other grounds of criminal
responsibility under the Statute for crimes within the
jurisdiction of the Court, responsibility of military
commander and of superiors for failure to exercise
control properly over subordinates having commit-
ted crimes against humanity, war crimes, etc.

The ICA also stipulated a special rule (article 11,
§ 4) regulating responsibility for fulfilling orders.
Pursuant to this rule 1, the fact that a crime as de-
fined in this Act was committed pursuant to a regu-
lation issued by the legal power of a State or pursu-
ant to an order of a superior does not make that act
lawful. At the same time, by implementing article 33
of the Rome Statute, the ICA stipulated that a subor-
dinate who commits a crime referred to in this Act
in pursuance of an order by a superior shall not be
criminally responsible if the order was believed by
the subordinate in good faith to have been given law-
fully and the execution of the order came within the
scope of his competence as a subordinate. However,
under article 11, § 4, part 3, for the purposes of part 2
of the present article, orders to commit genocide and
crimes against humanity are deemed to be manifestly
unlawful.

Article 13 of the ICA is another not less impor-
tant provision stipulating that articles 70 (statute of
limitations to prosecute) and 76 (statute of limitation
to enforce judgment) of the Criminal Code of the
Netherlands shall not apply to the crimes defined in
this Act [Kok 2007:122-123]. This provision reflects
requirements of article 29 of the Rome Statute pursu-
ant to which the crimes within the jurisdiction of the
Court shall not be subject to any statute of limita-
tions.

One needs to be reminded that several legal in-
struments of international law regulate the statute of
limitations with respect to international crimes, such
as the Convention on the non-applicability of statu-
tory limitations to war crimes and crimes against
humanity, adopted by the UN General Assembly
resolution of 26 November 1968" and the Euro-
pean Convention on the non-applicability of statu-
tory limitation to crimes against humanity and war
crimes of 25 January 1974".

The Netherlands are not party to the UN Conven-
tion, but have ratified the European Convention of 25
November 1981. Introduction of the relevant rule into

the ICA derives from article 29 of the Rome Statute
stipulating such principle. At the same time, non-ap-
plicability of statutory limitations to genocide, crimes
against humanity and war crimes is rule of customary
international law, which may be applied in domestic
legislation regardless participation in the Convention
of 1968 or in the European Convention of 1974.

Another provision of the ICA which deserves at-
tention is its article 12. Pursuant to this provision, the
crimes defined in this Act shall be deemed not to be
offences of a political nature for the purposes of the
Extradition Act or the Surrender of War Crime Sus-
pects Act. With respect to that, it is important to re-
mind that according to article 11 part 1 of the Extradi-
tion Act, extradition of a person for crime of political
nature is prohibited. At the same time, the said provi-
sion contains exceptions to the rule of non-extradition
for crimes of political nature. Particularly, pursuant to
article 11 part 2 of the Extradition Act, crime against
life and freedom of the Head of state of member of
royal family may not be considered as crime of po-
litical nature. Moreover, in accordance with article 11
part 3, part 1 of this article may not be applied to
crimes contained in article 1 of the European conven-
tion on the suppression of terrorism of 1977.

The ICA broadened the list of actions which may
not be considered as crimes of political nature. The
main purpose of such extension is to avoid that per-
sons accused in committing genocide, war crimes
and crimes against humanity rely on the rule of non-
extradition for political to escape from criminal re-
sponsibility motives [Safarov 2005:79-114]. The said
rule is perfectly consistent with article VII of the
Genocide Convention of 1948, pursuant to which for
the purposes of surrender of the accused, genocide
is not be regarded as political crime. Admitting the
opposite would have led to impunity of offenders
who would have pleaded political motive in order to
seek non-extradition to the requesting State [Roth
2009:285-295; Schabas 2010:79-480].

The ICA contains elements of crimes encom-
passed by articles 5, 6 and 7 of the Rome Statute, one
of which, pursuant to article 3 of the Law is genocide.

The Netherlands ratified the Convention on the
prevention and punishment of the crime of genocide
of 1948 on September 18, 1966 and implemented its
provisions by way of adoption of a special legislative

12 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity entered into
force on November 11, 1970. URL: https://web.archive.org/web/20120508073422/http://www?2.ohchr.org/english/law/

warcrimes.htm (accessed date: 23.04.2018).

3 European Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity and War Crimes
entered into force on June 27, 2003. Belgium, the Netherlands and Romania are signatories of the Convention. URL: https://

rm.coe.int/168007617f (accessed date: 23.04.2018).
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act on July 2, 1964, which was repealed after adop-
tion of the ICA.

Article 3 § 2 of the ICA is identical to article 6 of
the Rome Statute which in its turn reproduced article
IT of the Convention of 1948 pursuant to which five
categories of acts mean genocide: a) killing members
of the group; b) causing serious bodily or mental
harm to members of the group; c) deliberately inflict-
ing on the group conditions of life calculated to bring
about its physical destruction in whole or in part;
d) imposing measures intended to prevent births
within the group; e) forcibly transferring children of
the group to another group [Thalman 2009:244]. As
opposed to legislative practice of other states mem-
bers of the European Union (such as France, Poland,
Spain), the Netherlands did not enlarge conventional
definition of the genocide, opting for literal wording
of the commonly used definition of such crime.

A considerable significance is granted in the ICA
to crimes against humanity contained in article 4 § 2,
which substantially relies on article 7 of the Rome
Statute. The Rome Statute was the first multilateral
international treaty which contained definition of
crimes against humanity [Robinson 1999:237-316;
Van Schaac 1999:787-850; McAuliffe de Guzman
2000:335-403; Mettraux 2002:237-316; Clark 2011:8;
Bassiouni 2011:359-470]. At the very beginning of
negotiations within the Preparatory Commission for
the ICC it became clear that most of the states were
not going to adopt a narrow interpretation of crimes
against humanity contained in article 5 of the Statute
of the International Criminal Tribunal for the for-
mer Yugoslavia. As a result, a wording encompassing
eleven types of crimes falling under the category of
crime against humanity was adopted, including such
actions as murder, extermination, enslavement, de-
portation, etc.

The ICA, like the Rome Statute, in its definition
of crimes against humanity, does not require a con-
nection to an armed conflict, but at the same time
foresees a contextual element for crimes against hu-
manity. In order for an offence to fall under category
of crimes against humanity pursuant to article 4 § 2

of the ICA, four preliminary conditions must be met
according to which the act must a) represent a larg-
escale or systematic attack; b) be directed against the
civilian population; c) be committed intentionally,
which means that mens rea of the action includes
consciousness of certain direction of the actions
against civilian population; d) present a repeated
committance of acts of attack for the purposes of
conducting the policy of the State or organization,
directed at committing such attacks, or facilitating
such policy.

Regarding implementation of crimes against hu-
manity, it is important to note that the legislation of
the Netherlands was unaware of the said category of
criminal offences and in that respect the ICA filled
the loophole in the system of legal regulation of in-
ternational crimes by providing in its article 4 § 2
criminal responsibility for this category of offence.
Pursuant to the ICA, the following offences fall un-
der the category of crimes against humanity: (a) in-
tentional killing; (b) extermination; (c) enslavement;
(d) deportation or forcible transfer of population;
(e) imprisonment or other severe deprivation of
physical liberty in violation of fundamental rules of
international law; (f) torture (as defined in section
1(1) (d)); (g) rape, sexual slavery, enforced prostitu-
tion, forced pregnancy, enforced sterilisation, or any
other form of sexual violence of comparable gravity;
(h) persecution against any identifiable group or col-
lectivity on political, racial, national, ethnic, cultural,
religious, gender or other grounds that are universally
recognized as impermissible under international law,
in connection with any act referred to in this sub-
section or any other crime as referred to in this Act;
(i) enforced disappearance of persons; (j) the crime
of apartheid; (k) other inhumane acts of a similar
character which intentionally cause great suffering or
serious injury to body or to mental or physical health.

Paragraph 2 of this provision (article 4 of the
ICA) defines acts such as “attack on civilian popula-
tion™" (item a), “enslavement” (item b)", “prosecu-
tion” (item c)'%, “forced disappearance of persons”
(item d)V. The latter crime is an innovation of the

' According to this item, “attack directed against any civilian population”means a course of conduct involving the multiple
commission of acts referred to in subsection 1 against any civilian population, pursuant to or in furtherance of a State or

organisational policy to commit such attack.

> Enslavement, according to item b,“means the exercise of any or all of the powers attaching to the right of ownership over
a person, including the exercise of such power in the course of trafficking in persons, in particular women and children”.
16 By persecution in item“c”is meant the intentional and severe deprivation of fundamental rights contrary to international

law by reason of the identity of the group or collectivity.

7 Forced disappearance of persons under item “d” means the arrest, detention or abduction of persons by, or with the
authorisation, support or acquiescence of a State or a political organisation, followed by a refusal to acknowledge that
deprivation of freedom or to give information on the fate or whereabouts of those persons, with the intention of removing
them from the protection of the law for a prolonged period of time.

16
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Rome Statute, which in its terms was consolidated
in the ICA. “Forced disappearance of persons” was
neither included in the definition of crime against
humanity in the Nuremberg Charter, nor in the
Control Council Law No. 10. Furthermore, it was
not considered in the statutes of ad hoc tribunals
for the former Yugoslavia and Rwanda. Reference to
“forced disappearance of persons” was first made in
article 18 item “i” of the Draft Code of Crimes
against the Peace and Security of Mankind. As it was
noted in the commentary to the Code, “although this
type of criminal conduct is a relatively recent phe-
nomenon, the Code proposes its inclusion as a crime
against humanity because of its extreme cruelty and
gravity”'s.

Consequently, forced disappearance as one of
categories of crimes against humanity was codified
into the Rome Statute on the ICC. At the same time,
it shall be reminded that considering the necessity
to enhance suppression and large cooperation of
the international community in fighting this crimi-
nal conduct gravely harming fundamental rights
and freedom, the UN General Assembly adopted,
by its Resolution dated December 20, 2006, Inter-
national Convention for the Protection of all per-
sons from Enforced Disappearance. The said Con-
vention was ratified by the Netherlands on March
23, 2011 and entered into force on April 22, 2011.
In that respect, as part of implementation of inter-
national obligations, amendments were introduced
to the ICA pursuant to which forced disappearance
of persons was criminalized as a separate crime.
As a result, the Netherlands enlarged the scope
of criminal prosecution of the conduct, since ac-
cusation of forced disappearance may be brought
against any person who committed the said crime
in the framework of largescale or systematic at-
tack on any civilian population (crime against
humanity) or regardless the latter as a separate
criminal act.

As to definition of acts which according to the
ICA fall under the category of crimes against hu-
manity, they are contained in article 1 § 1, part 1.
In particular, pursuant to item “c’, deportation or
forcible transfer of the population’ means the forced
removal of persons by expulsion or other coercive
acts from the area where they are lawfully present
without the existence of any grounds that would jus-
tify this under international law"’. Forced pregnancy

pursuant to item “f” of the same provision means the
unlawful imprisonment of a woman forcibly made
pregnant, with the intent of affecting the ethnic com-
position of any population or carrying out other
serious violations of international law [Oosterveld
2011:87]. Item “g” of the article defines crime of
apartheid as inhumane acts of a character similar to
the acts referred to in section 4, subsection 1, com-
mitted in the context of an institutionalized regime
of systematic oppression and domination by one ra-
cial group over any other racial group or groups and
committed with the intention of maintaining that
regime.

General evaluation of articles of the ICA, defin-
ing to crimes against humanity, undoubtedly con-
firms the fact of full implementation in the Dutch
domestic legislation of rules of international law on
responsibility for the given category of the most seri-
ous acts which raise concerns amongst the interna-
tional community.

Significant importance within the ICA is given
to provisions incriminating war crimes. As the
analysis of the said articles show, their systemiza-
tion differs according to elements of crimes falling
in the indicated category and defined in the Rome
Statute. The systems of war crimes in the ICA re-
flect development of international humanitarian
law, and it is specificities of the object of crimi-
nal acts that form the basis of such systemization.
Another significant feature of the ICA regarding
responsibility for war crimes is lack of thresh-
old of competence, as it is foreseen by the Statute
of the ICC. It shall be reminded that article 8 § 1
of the Rome Statute provides that the Court shall
have jurisdiction in respect of war crimes when
committed as part of a plan or policy or as part
of a large-scale commission of such crimes. How-
ever, no such condition is required for application
of the ICA.

Elements of war crimes in the law mostly cor-
respond to definitions contained in article 8 of the
Rome Statute. Just like in the latter, “war crimes” of-
fence expands to conflicts of non-international na-
ture. Apropos, the mentioned circumstance is one
of the most crucial achievements of the Rome dip-
lomatic conference for an ICC, although it shall be
noted that the trend towards a unique approach in
relation to international and domestic conflicts has
clearly appeared in the practice of International ad

'8 Draft Code of Crimes against the Peace and Security of Mankind with Commentaries. —Yearbook of the International Law

Commission.Vol. ll. Part 2. 1996. P. 49.

% See interpretation of the elements of crime in the Rome Statute on ICC: [Hall 2008:134-136].
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hoc criminal tribunals®. According to the ICA, per-
son accused of war crime carries criminal responsi-
bility regardless of category to which the armed con-
flict belongs.

Within the structure of the ICA, a significant im-
portance is granted to war crimes committed in the
context of an international armed conflict. Pursuant
to article 5, § 2, part 1, a person accused of serious
violation of the Geneva conventions constituting the
below mentioned acts against persons protected by
those Conventions are prosecuted for: murder (item
“@’), torture or inhuman treatment, including bio-
logic experience (item “b”); intentional harm caus-
ing serious strong or serious bodily harm or injury
to health (item “c”); unlawful, unfounded and large-
scale extermination and appropriation of property,
not required for military purposes (“d”); forcing
military hostage or any person in captivity to serve
in military forces for the rival (“e); intentional depri-
vation of military hostage or any person in captivity
of right to fair and normal trial (“f”); unlawful de-
portation or displacement or unlawful deprivation of
freedom (“g”); hostage taking (“h”).

Article 5 § 2 of the ICA provides for responsibility
for any person who, in the case of an international
armed conflict, commits serious violation of Ad-
ditional protocol I of December 12, 1977 to Geneva
Conventions dated August 12, 1949, and in particu-
lar actions provided for in article 2 § 1 of the ICA, if
committed against persons protected under the Addi-
tional protocol (item “a”); any intentional act or omis-
sion which jeopardizes the health of anyone who is in
the power of a party other than the party to which he
or she belongs (“b”), and which: (i) entails any medi-
cal treatment which is not necessary as a consequence
of the state of health of the person concerned and is
not consistent with generally accepted medical stan-
dards which would be applied under similar medical
circumstances to persons who are nationals of the

party responsible for the acts and who are in no way
deprived of their liberty (ii) entails the carrying out
on the person concerned, even with his consent, of
physical mutilations; (iii) entails the carrying out on
the person concerned, even with his consent, of med-
ical or scientific experiments; or (iv) entails removing
from the person concerned, even with his consent,
tissue or organs for transplantation; the following
acts, when they are committed intentionally and in
violation of the relevant provisions of Additional Pro-
tocol (I) and cause death or serious injury to body
or health (“¢”): (i) making the civilian population or
individual citizens the object of attack; (ii) launching
an indiscriminate attack affecting the civilian popu-
lation or civilian objects, in the knowledge that such
attack will cause excessive loss of life, injury to civil-
ians or damage to civilian objects; (iii) launching an
attack against works or installations containing dan-
gerous forces, in the knowledge that such an attack
will cause excessive loss of life, injury to civilians or
damage to civilian objects; (iv) making non-defended
localities or demilitarized zones the object of attack;
(v) making a person the object of attack in the knowl-
edge that he is hors de combat; or (vi) the perfidious
use, in violation of article 37 of Additional Protocol*!
(I), of the distinctive emblem of the red cross or red
crescent or of other protective emblems recognized
by the Geneva Conventions or Additional Protocol
(I); (d) the following acts if committed intentionally
and in violation of the Geneva Conventions and Ad-
ditional Protocol (I): (i) the transfer by the occupy-
ing Power of parts of its own civilian population into
the territory it occupies or the transfer of all or part
of the population of the occupied territory within or
outside this territory in violation of article 49 of the
Fourth Geneva Convention; (ii) unjustifiable delay
in the repatriation of prisoners of war or civilians;
(ili) practices of apartheid and other inhuman and
degrading practices involving outrages upon person-

2 See namely, decision of the ICTY in the case Prosecutor v. Tadic. In particular, it was noted by the Tribunal that starting
from the thirties, differences between rules of customary international law which regulate international armed conflicts
and general rules regulating internal armed conflicts started to disappear. As a result of rapprochement of such norms,
internal armed conflicts are currently substantially regulated by rules which have previously been applied only during
the period of armed conflicts. At the same time, the Appeals Chamber in its decision rendered on October 2, 1995 in the
present case indicated that violation of laws and customs of war committed during nternal armed conflict constitute war
crimes. See for further information, Prosecutor v. Dusko Tadic, Decision of the Defence Motion for Interlocutory Appeal
on Jurisdiction. Case No. IT-94-1-AR72. Oct. 2. 1995. See also [Alvarez 1996:245-265; Bohlander 2000:217-248; Kritsiotis
2010:262-300; Knoops 2013:64-66].

21 Article 37 provides the following: “1. It is prohibited to kill, injure or capture an adversary by resort to perfidy. Acts
inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under
the rules of international law applicable in armed conflict, with intent to betray that confidence, shall constitute perfidy.
The following acts are examples of perfidy: a) the feigning of an intent to negotiate under a flag of truce or of a surrender;
b) the feigning of an incapacitation by wounds or sickness; c) the feigning of civilian, non-combatant status; and d) the
feigning of protected status by the use of signs, emblems or uniforms of the United Nations or of neutral or other States
not Parties to the conflict”.
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al dignity, based on racial discrimination; (iv) mak-
ing clearly recognized historic monuments, works of
art or places of worship which constitute the cultural
or spiritual heritage of peoples and to which special
protection has been given by special arrangement, for
example within the framework of a competent inter-
national organization, the object of attack, causing as
a result extensive destruction thereof, where there is
no evidence of the violation by the adverse Party of
Article 53, subparagraph (b), of Additional Protocol
(I) and when such historic monuments, works of art
and places of worship are not located in the immedi-
ate proximity of military objectives; or (v) depriving
a person protected by the Geneva Conventions or
Article 85, paragraph 2, of Additional Protocol (I) of
the right to a fair and regular trial ; the following in-
tentional acts committed in the case of international
armed conflict (§ 3): (a) rape, sexual slavery, enforced
prostitution, enforced sterilization or any other form
of sexual violence which can be deemed to be of a
gravity comparable to a grave breach of the Geneva
Conventions; (b) forced pregnancy; (c) subjecting
persons who are in the power of an adverse party to
the conflict to physical mutilation or medical or sci-
entific experiments of any kind, which are neither
justified by the medical, dental or hospital treatment
of the person concerned nor carried out in his or her
interest, and which cause death to or seriously endan-
ger the health of such persons or persons; (d) treach-
erously killing or wounding individuals belonging to
the hostile nation or army; (e) killing or wounding a
combatant who is in the power of the adverse party,
who has clearly indicated he wishes to surrender, or
who is unconscious or otherwise hors de combat as a
result of wounds or sickness and is therefore unable to
defend himself, provided that he refrains in all these
cases from any hostile act and does not attempt to es-
cape; or (f) making improper use of a flag of truce,
of the flag or of the military insignia and uniform of
the enemy or of the United Nations, as well as of the
distinctive emblems of the Geneva Conventions, re-
sulting in death or serious personal injury.

The ICA also provides for responsibility for war
crimes against cultural values and heritage committed
in the case of international armed conflict. In particu-
lar, pursuant to article 5, § 2, section 4, this category of
crimes includes making the object of attack cultural
property that is under enhanced protection as referred
to in articles 10 and 11 of the Second Protocol, con-
cluded in The Hague on 26 March 1999, to the Hague
Convention of 1954 for the Protection of Cultural
Property in the Event of Armed Conflict (Netherlands
Treaty Series 1999, 107) (“a”); using cultural property

Moscow Journal of International Law « 2 - 2018

that is under enhanced protection as referred to in
(a) or the immediate vicinity of such property in sup-
port of military action (“b”); destroying or appropri-
ating on a large scale cultural property that is under
the protection of the Convention, concluded in The
Hague on 14 May 1954, for the Protection of Cultural
Property in the Event of Armed Conflict (Nether-
lands Treaty Series 1955, 47) or the Second Protocol
thereto (“c”); making cultural property that is under
protection as referred to in (c) the object of attack (“d”);
or theft, pillaging or appropriation of - or acts of van-
dalism directed against — cultural property under the
protection of the Convention (“¢”).

The list of war crimes contained in the ICA is
quite broad: article 5 § 2 of the Act establishes re-
sponsibility for the relevant acts committed in the
situation of international armed conflict, while ar-
ticle 6 § 2 of the Act enumerates list of acts com-
mitted in an armed conflict not of an international
character and article 7 § 2 incriminates violations of
laws and customs of war committed during armed
conflict of both international and not international
character. As Boot-Mathijssen and van Elst have
noted, the Government of the Netherlands, when
establishing criminal responsibility for war crimes,
was relying on the following categorization: 1) con-
ventional rules obliging the States to incriminate the
relevant acts; 2) provisions of the Rome Statute on
ICG; 3) the so-called “residual clause” reflecting de-
velopment of laws and customs of war, including war
crimes which may appear further [Boot-Mathijssen,
van Elst 2004:251-296].

The inclusion of crime of torture into the ICA
deserves to be mentioned separately. The said act is
provided for in article 8, § 2, section 1 pursuant to
which torture committed by a public servant or other
person working in the service of the authorities in
the course of his duties may be sentenced to a long
term or life imprisonment. Similar punishment may
be carried out pursuant to section 2 of the same ar-
ticle by a public servant or other person working in
the service of the authorities who, in the course of his
duties and by one of the means referred to in Article
47, paragraph 1 (ii), of the Criminal Code, solicits
the commission of torture or intentionally permits
another person to commit torture (“a”); or a person
who commits torture, if this has been solicited or in-
tentionally permitted by a public servant or another
person working in the service of the authorities, in
the course of his duties (“b”).

It shall also be noted that ratification by the Neth-
erlands of International convention for the protec-
tion of all persons from enforced disappearance of
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March 23, 2011 stimulated introduction of amend-
ments into the ICA for the purposes of implemen-
tation of obligations deriving form participation in
the said convention [Lintel, Vermeulen 2014:317].
Although the ICA contained responsibility for en-
forced disappearance of persons in article 4, section
1 “T”, such action was punished only if committed
as part of a large-scale or systemic attach on civil-
ian population, i.e. as crime against humanity. As
already noted, incrimination of the said act resulted
from implementation of article 7 of the Rome Stat-
ute. Furthermore, the International convention of
December 20, 2006 states that the large scale or sys-
temic practice of forced disappearance constitutes
crime against humanity, as defined in the applicable
international law, and entails consequences provided
for in the international law.

This however does not exonerate States signa-
tories of the Convention of their obligation to ful-
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CTAHOBJIEHUE MHCTUTYTA
YNOJIHOMOYEHHOIO MO NMPABAM
YEJIOBEKA (OMBYACMAHA) B
PECNYBJIMKE ABXA3UA U B
POCCUNCKOU OEQEPALINA

BBEJEHME. OcHosHotl uyeHHOCMbI0 Npasosvix
deMoKpamuueckux 20cyoapcme A67Aemcs 3auiu-
ma npas u c60000 uenoseka u epaxcoanuna. Jns
0aHHOU Uenu 20cyo0apcmeom Popmupyomcs cne-
UUANUSUPOBAHHbIE OpeaHbl — CYObl, a makxie Ha-
3HAYACMCA CNeyUuanvHoe OONIHHOCIHOE JIUUO —
VnonHomouennwiii  no  npasam  4enosexa
(ombyocman). B Oanmoii cmamve paccmampuea-
HOMCS MeopuL 603HUKHOBEHUS UHCUMYMaA YNo-
HOMOUeHHO20 no npasam uenosexa. CpasHeHue
npouyeccos B03HUKHOBEHUS UHCIMUMYMA YNonHo-
MOUeHHO020 N0 NPABAM Ue08eKa HA MEPPUMOPUIX
Pecnybnuku Ab6xaszus u Poccuiickoti Dedepavuu
06ycnosnero, 6 nepayio ouepedv, 6U30CMbIO NPa-
B08bLIX CUCMEM 000UX 20CY0apcme U 0OUUPHBIM
3aumcmeosaruem Abxasueti nNonoxeHuti poccui-
CKUX HOPMAMUBHO-NPABOBLIX AKIMO6, ONblMa UxX
npasonpumeHeHUss U ONvimMa NoCHPOeHUs 0emo-
Kpamuueckux opearos 20cy0apcmeeHHoll 61acmiu.
AxmyanvHOCmb 0aHHO020 UCCTIE008aHUS 00YC106]Te-
Ha HeckombKuMu npuvunamu. Bo-nepsvix, oHO
npeocmasnem UeHHOCMb 6 CPABHUMETbHO-NPa-
6060M NJIAHE, 6 PAMKAX U3Y4eHUS 3apybeiHozo
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oNnvIMa PYHKYUOHUPOBAHUS UHCIIUMYMA YNOTHO-
MOUueHH020 No npasam uenosexa. Bo-emopuix, yuu-
MbLBAST CeneHb 6IUSHUS POCCULICKO20 ONblma no-
cmpoeHus npasosozo deMoKpamu4ecKoeo
eocyoapcmea Ha Abxasuto, danHoe uccredosarue
UHMePeCcHO U 6 Ka4ecnee HeKoli pempocnexmusbol,
KaK 63271510 HA 3AUMCIB06AHUE POCCUTICKO20 UH-
CMumyma ynonHomMo4eHH020 1o Npasam 4esno6exa
6 YCNIOBUAX 02PAHUYEHHO20 PUHAHCUPOBAHUSL.
B-mpemvux, npuHumas 60 HUMAaHue mom gaxm,
umo 90% scumeneii AGXa3uu A6AAOMCS 2paioa-
Hamu Poccuitickoii Qedepavuu, uzyuerue npobnem
3auumol Ux npas u c60600 npedcmasnsem 60b-
woil  uwmepec  OnA  POCCULICKOU  NPAB060L
HayKu.

MATEPUAJIBI I METOIBI. Memodonozuue-
CKY10 OCHO8Y UCCTIE008AHUS COCMABUNIU 00UieHAYY-
Hole  (coyuonmoeudeckuti, —cucmemHolli U 0p.)
u cneyuanvHole (CpasHUMeNbHO-NPAsosoLi, Gop-
MATIbHO-IOPUOUUECKUL, UCMOPUKO-NPABO8oL U 0p.)
Mermoobl NO3HAHUAL

PE3VJIbTATBI MCCIIEOJOBAHMA. B pesynv-
mame NposedeHH020 PermpocreKmueH020 aHANU3A
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CMAHOB/IEHUS UHCUMYMA YNOTHOMOUYEHHO20 1O
npasam uenosexa Ha meppumopuu Poccuiickoti Qe-
depavyuu u Pecnybnuku Ab6xasus evisiéneHo, 4mo
UHCMuUmMym YnonHomo4eHHO020 no npasam uenose-
ka Ha meppumopuu Poccutickoii Pedepayuu — 3mo
BANCHYILL Op2aH, NPU3BAHHDITI 00ecnewUums 3aujumy
npas u c60600 uenosexa u paxoaruna (6 nepeyio
ouepedv — O0M AOMUHUCMPAMUBHO20 NPOU3BOTA);
4o uHCMumym YnonHomoueHHo2o 1o npasam ve-
nosexa Ha meppumopuu Pecnybnuxu Abxasus pa-
Hee HOCUJL TULb POPMANLHO-0eKNAPAMUBHDLI Xa-
pakmep, a nocsne pedopmul, NPUIBAHHOLE NOBLICUMD
Ypo6eHb 3augumol npas u c60600 4enoseKa u 2paxi-
daHuHa, 606ce NpeKpamus OyHKUUOHUPOBAMb 1O
PAOY NPUHUH: HEX6AMKU MAMePUATLHO-MeXHUYe-
ck020 obecneueHust, pabouezo NoMeuleHUs u m.o.
Dakmuueckoe omcymcmeue 0GHHO20 UHCUMYMa
8 COBOKYNHOCMU ¢ psidom npobiem cyoebHOl 61a-
CMU He N0360/15em 6 NOMHOLL Mepe 0becneuums 3a-
wiumy uxmepecos, npas u c60600 zpaxcoar Pecny-
6nuku Ab6xasus. Ilpu amom, yuumovieas 080iiHoe
2PaNOAHCMBO OAHHBIX 2PANOAH, Bbi3bléder Hape-
KaHue 6e30esmenvHOCHb POCCUTICKOT 611acmu 6

HUMAN RIGHTS

DOI: 10.24833/0869-0049-2018-2-23-41

Anatoliy V. LOGINOV
Abkhazian State University

OMHOUEHUU 3aU4UMDbL COOCINBEHHBIX 2PANOAH, NO-
CIMOSHHO NPOHUBAUUX 3a pybexcom (Ha meppu-
mopuu Abxazuu).
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Anatoliy V. Loginov

HUMAN RIGHTS

INTRODUCTION. The main value of legal demo-
cratic states is the protection of human and civil
rights and freedoms. For this purpose, the state
forms specialized bodies — courts, as well as a spe-
cialized body - the Human Rights Ombudsman
(ombudsman). In this article, the theory of the in-
stitution of the Ombudsman for Human Rights is
being considered. The study of the emergence of the
institution of the human rights ombudsman in the
territories of the Republic of Abkhazia and the Rus-
sian Federation is primarily due to the proximity of
the legal systems of both states and the vast amount
of Abkhazia's imposition as provisions of Russian
regulatory legal acts, experience in their enforce-
ment, as well as experience in building democratic
state authorities. To consider this study as authentic
is possible for a number of reasons: First, a compara-
tive plan, in the study of foreign experience of the
institution of the Commissioner for Human Rights.
Second, given the degree of influence of the Russian
experience of building a legal democratic state on
Abkhazia, this study also presents some retrospec-
tive value in studying the Russian institution of the
Ombudsman for Human Rights under conditions of
limited funding. Third, taking into account the fact
that 90% of the inhabitants of the Republic of Ab-
khazia are citizens of the Russian Federation — the
study of the problems of protecting their rights and
freedoms is of great interest for Russian legal science.
MATERIALS AND METHODS. The method-
ological basis of the research was general scientific
(sociological, systemic, etc.) and special (compara-
tive legal, formal-legal, historical-legal etc.) methods
of cognition.

RESEARCH RESULTS. As a result of the retro-
spective analysis of the establishment of the institu-
tion of the authorized person for human rights in the
territory of the Russian Federation and the Republic
of Abkhazia, it was revealed that the institution of

1. BBenenne

0 OfHOM M3 Teopuit IPOTOTUII COBpe-
I IMeHHoro VHCTUTYTa OMOyfiCMaHa, WM
YIIOJTHOMOYEHHOTO 110 IIpaBaM 4e/loBeKa
(manmee — YIONTHOMOYEHHOro), Bo3HUMK B Kopee B
anoxy YocoH. JJOIKHOCTb TallHOTO KOPOJIEBCKOTO

VHCIIEKTOpa — aHajaoI' COBPEMEHHOI'O YIIOTHOMO-
YEeHHOTo — Obl/a YHUKaJIbHa TEM, 9TO }.IaHHbe/l To-
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the Commissioner for Human Rights on the terri-
tory of the Russian Federation is an important body
called to ensure the protection of human and civil
rights and freedoms (primarily from administrative
arbitrariness); that the institution of the Ombuds-
man for Human Rights in the territory of the Repub-
lic of Abkhazia had previously been only formally
declarative, and after the reform, designed to in-
crease the protection of human and civil rights and
freedoms, was not able to function for any number
of reasons: lack of material and technical support.
Unfortunately, the lack of this institution, together
with a number of problems of the judiciary, does not
allow to fully protect the interests, rights and free-
doms of citizens of the Republic of Abkhazia. At the
same time, considering the dual citizenship of these
citizens, a number of questions and the inactivity of
the Russian authorities to protect the citizens living
permanently abroad (in this territory) raise a num-
ber of questions.

DISCUSSION AND CONCLUSIONS. The ana-
lysis made it possible to identify a number of reasons
that prevented the establishment of the Ombudsman
institution in the Republic of Abkhazia, which ad-
versely affects the human rights situation of people
living n Abkhazia (including Russian citizens).
A number of proposals have been put forward to en-
sure the level of protection of human rights in the
territory of the Republic of Abkhazia.
KEYWORDS: Republic of Abkhazia, Russian Fed-
eration, Human Rights Commissioner, Ombuds-
man, Mukhtasib, Human rights, ECHR

FOR CITATION: Loginov A.V. Formation of the
Institution of the Commissioner for Human Rights
(Ombudsman) in the Republic of Abkhazia and in
the Russian Federation. - Moscow Journal of Inter-
national Law. 2018. No. 2. P. 23-41.

DOI: 10.24833/0869-0049-2018-2-23-41

CY[IapCTBEHHDII CITy>KaIlMil Ha3HAYa/ICA HAPAMYIO
KOpOJIeEM U OTIPAB/IA/ICA MHKOTHUTO B KOHKPETHYIO
nposuHiyo Kopen jia HabmomeHus 3a paboroit
rocygapcTBeHHbIx cmyxamux [Park 2008:57-58].
ITo gpyroit Teopuy Npoo6PasOM YIIOTHOMOYEHHOTO
6bu1 [IuBan Anb-Masanum, IeiiCTBOBABIINII B CO-
orBeTcTBUM ¢ KoHLenueit Kynara Amp-Xamn [Pickl
1987:185]. Taxxe B mepuoj npasienns A66acuaoB
CYILIeCTBOBAJIO [IBA BYJja YIIOTHOMOYEHHBIX: MyXTa-
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cnb MyTaBamy (Ha3HAYeHHDIV IPABUTEIBCTBOM) 1
MyxTacub MyraraBu (paboTaBLINil HA JOOPOBOMIB-
Holt ocHoBe) [Sajid Mahmood 2016]. B nenom Bcs
UCTOpMsA YeNOBeYeCcTBa CBUMIETENIbCTBYET, YTO Ufies
MHCTUTYTA YIIOTHOMOYEHHOTO IO/Ty4nIa BOIIOLe-
HJI€ B PasHbIX JPeBHMX LMBUIN3ALNAX, TAK, HALIPU-
Mep, €ero IPOTOTUIIBI Mbl HAXOAMM B peBHUX Pume,
Erunre, Magun, Cuame, Kurae n dnonnn, a Takxe
B psifie cTpaH bmkuero BocToka (Hampumep, B ro-
CyJapCTBax, CylleCTBOBABIINX Ha TeppuTopun Ilep-
cun) [Waley 1938:729-732; Kracke 1976:492-498;
Perry 1978:203-215]".

Tem He MeHee Hamboyee MONY/IAPHON HA CErOf-
HALIHUI [IeHb ABJIAETCA TEOPUA O TOM, 4TO IIEPBbII
ynonHoMo4eHHbl1 nossuicsa B HIsenym B XIII B.
[Vicaes 2008; Paxntckas 1999:285-295]. Tak, Ha odu-
LYIa7IbHOM CajiTe YIIOTHOMOYEHHOT'O I10 IIpaBaM YeJlo-
Beka B Poccuiickoit Oenepanyu B pasgene «Vcropusa»
YKa3aHO, 4YTO POIMHOI MHCTUTYTA YIIOTHOMOYEHHOIO
AB/AeTcs vMeHHO IlIBerys, rie OH OBUT CIIeaIbHO
U36MpaeMbIM JODKHOCTHBIM JINIIOM, OCHOBHOI 3a/ja-
geil KOTOPOro ObIT COOp ¢ BUHOBHOJ CTOPOHBI BUPBI
(menexxHomt xommneHcarym). [Ipy aToM ykasbiBaeTcs
JiBa IIEPUOJA €TO JIeATEMBHOCTI: TIPU aOCOMIOTHON 1
IIpY KOHCTUTYLIMOHHOM MOHApXusAX. B mepsbiit nepu-
Of, YIIOTHOMOY€EHHBIIT OBIT IIPeCTaBNUTeIeM MOHApXa
Y OT €r0 VIMEHV BBIIOJHA CBOM (PYHKLVM IO KOH-
TPOJIIO HaJ [IeATeNIbHOCTDIO Cyfiell ¥ NPOYNX YMHOB-
HUKOB. Bo BTOpOIT Ilep1of, yIIOTHOMOYEHHbIN CTaHO-
BUTCA ITAP/IAMEHTCKIM IIPefiCTaBUTeNIeM”.

2. Onpepnenenne NOHATHA OMOyACMaHa

TepMuH «om6yocmar» TIPOUCXOFUT U3 LIBELCKO-
T0, HOPBEXKCKOTO 11 JATCKOTO SA3BIKOB U B KOHEYHOM
cyeTe BOCXOJUT KOPHSIMM K ApeBHECKaH/MHABCKOMY
CIOBY umbodsmadt, YTO 3HAUNUT «IIPEICTABUTEND WIN
are"T»’. CoBo umbud (ombud) vimMeeT ceronHs 3Ha-
YeHIe «IIPeCTAaBUTeNb» (aIBOKAT, IO, YIIOTHOMO-

4eHHOe JIeJICTBOBATh B MHTEPECaX KOTO-TO JIPYToro
nuua) [Kutsar, Warming 2014:74], a Takxe «/joBepeH-
Hblil» (oBepeHHbI) [JInBepoBckuit u ip. 1999:72].

B IOrckom 3akone 1241 r. umbozman osHaua-
€T KOPOJIEBCKOTO TOCYHapCTBEHHOTO CITyXKallje-
ro B herred (cortne)’. Tepmun herred mpousoruen
OT TIPOTOHOpPBEXCKOro harja-raido (warband) n
YIOTpeO/IAZICA B CMBIC/IE BOEHHOTO CHAPsKEHU
(Wapentake)®. VInpiMu cnoBamu, TepmuHOM herred
0603HayasM 06/1aCTh, C KOTOPOIT JO/DKHBI OBUIN IO-
craButh 100 BOOPY>XEHHBIX JI0Ofei i popMmpo-
BaHMS KOMAH/IBI /A ipaKkKapa (BOEHHOI Iaiby).

C 1552 1. TepMUH «OMOYOcMAH» TaK>Ke VCIIONb-
3yeTcss M B JPYIMX CKaHAMHABCKMUX SA3BIKAX: NC-
naHackoM u dapepckoM (umbodsmadur), HOpBeX-
ckoM (ombudsmann/ombodsmann) u 1IBEICKOM
(ombudsman) [Lezcano, Olivera 2009:221].

B Hay4HOI1 cpefie cerofiHA IOJ, TEPMUHOM «OM-
6yocmar» (YHOTHOMOYEHHBI IO IIpaBaM YeloBe-
Ka) NIPUHATO NOHMMATh He3aBMCUMOE JOBEpPEHHOE
L0, HaJieleHHOe TIapJIAMEHTOM  CIIeAYIOIIMM
¢byuxuysaMu: (1) Mo oxpaHe IpaB YenoBeKa I rpaxk-
JlaHMHA; (2) IO KOCBEHHOMY IapIaMeHTCKOMY KOH-
TPOJIIO 32 JIeATE/IbHOCTBIO HO/DKHOCTHBIX JINI U TO-
CYZIapCTBEHHBIX CTy>KaluX (OJHAKO OH He HaJeIeH
IPaBOM OTMEHATD VI BHOCUTD M3MEHEHVS B TIPU-
HMMaeMble ocnefHuMy pentenns) [Skala 1989:613;
Xamanesa 1998:9].

B poccmiickmx SHUMKIONEANAX Mbl HAXOAUM
HECKOJIBKO OIIpefiefieHNil TIOHATUS  OMOYOCMAaHa.
Bo-nepBbIX, OH BBICTYIIaeT B KayecTBe CIIEIMajlb-
HOTO JO/DKHOCTHOTO JIMIA IapJlaMeHTa, Habmo-
JAIOLIEro 3a IPABOMEPHOCTBIO MIEVICTBUII OPraHOB
TOCY[JAPCTBEHHOI BJIACTM ¥ COOMIONEHNEM IIpaB
u cBobop rpaxaH’. Bo-BTOPBIX, OH sB/IAETCS /-
IIOM, YIIOJTHOMOYEHHBIM IIapJIAMEHTOM OCYIIeCT-
BJLAATh KOHTPO/b 3a COONMIOJEHNEM 3aKOHHBIX IIpaB
Yl IHTEPECOB IPaXK/JaH B JIeATEIbHOCTI OPraHOB MC-
HIO/IHUTE/IbHOM BETBM BJIACTY M €€ JJO/DKHOCTHBIX

' McKenna L. Un rei occidental i una nocié antiga: Reflexions sobre els origens de I'ombudsing. 2011. URL: http://www.
raco.cat/index.php/Conflictology/article/viewArticle/251703/0 (accessed date: 09.03.2018); Idem. Un roi occidental et une
notion ancienne: Réflexions sur les origines de la défense du people. 2011. URL: http://openaccess.uoc.edu/webapps/o2/
handle/10609/12627 (accessed date: 09.03.2018).

2 YnonHoMoueHHbI No npaBam yenoseka B Poccuiickoin ®epepaunn. Joctyn: http://ombudsmanrf.org/ombudsman/
content/history (gata o6patueHuns: 09.03.2018).

3 American Bar Association, Standards for the Establishment and Operation of Ombuds Offices. URL: http://www.
americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/attach.authcheckdam.pdf (accessed date:
09.03.2018).

4 Riis T. Datering af handskriftet Codex Holmiensis 37. 2008. — Det Kongelige Bibliotek. URL: https://web.archive.org/
web/20080523103202/http:/www2.kb.dk/elib/mss/holmiensis/C37.htm (accessed date: 09.03.2018); Codex Holmiensis:
Jyske Lov. - Det Kongelige Bibliotek. URL: http://www.kb.dk/permalink/2006/manus/41/ (accessed date: 09.03.2018).

> Svensk etymologisk ordbok. URL: http://runeberg.org/svetym/0347.html (accessed date: 09.03.2018).

6 fOpuduueckas 3Hyukonedus. Mop pea. M.KO. Tuxommposa. M.: lOpuHdopmueHTp. 1997. C. 287.

7 Cm. nopgpobHee: KoHcmumyyusa Poccutickol ®edepayuu: IHYyuKnonedudeckud ciosape. Mop ped. C.M. Laxpas. M.: bonb-
Wan poccnnckan sHumKnoneama. 1995.
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ymiy’. BriepBble TepMMH «0MOYOcMAaH» B COBpPEMeEH-
HOM 3HAYeHUU ObUI npuMeHeH, 110 MHeHuo 1.J1. To-
Bapza, B 1700 r. [Howard 2010], a ¢ Toukn 3peHns
A10. Cynryposa - B 1809 r. [Cynrypos 1999:148].
B coorserctuu ¢ Koncrurynuett 1809 r. B IlIBennn
CO37aeTCsl O/DKHOCTD YIIOTHOMOYEHHOTO, OCHOBHOJ
11€/IbI0 KOTOPOTO SIB/IIETCS 3aIyITa [IPaB IPAKIAHNH.

3. CraHoB/IeHIe MHCTUTYTa OMOyfcMaHa

JI3MeHeHVe OOIIeCTBEHHBIX YCIOBMII Ha py-
6exxe XIX B. cocob6cTBoBano passutuio B IllBe-
IMM  HOPM KOHCTUTYLMOHHOIO IpaBa. Tak,
VI3HAYA/IBHO JO/DKHOCTDb YIIOTHOMOYEHHOro (CIe-
IIMQ/IbHOTO  TTap/IAMEHTCKOTO KOMMccapa) Obira
CO3aHa, YTOObI YPaBHATb NOTHOMOYMA MOHapXa
u napnaMeHTa. Ha yIo/HOMOYeHHOTO BO3/1arammch
crenyomye GyHKIyM: (1) HaA30p 3a ZO/DKHBIM IIPU-
MEHEHJeM 3aKOHOB OpTraHaMy TOCYHapCTBEHHO
B/IACTH (B IIepBYIO O4epenib, Cyfe6HOI); (2) KOHCTH-
TYLMOHHBII KOHTPOJIb 32 OPTaHaMM T'OCYAPCTBEH-
HOIT BracTy (TIpeXpe BCero, VICIOTHUTENbHOI), C
LebI0 YCWINTD 3alUTY IIpaB M CBOOOJ, 4ernoBe-
Ka J TPaXJaHMHA OT IIPOM3BONIA IIPaBUTETbCTBA
[CumanoBckuit 2013:87].

Bripouem, xak oTMeuaer b. KacpimeroBa, mpu-
YYHBl CO3JaHUA MHCTUTYTa YIOTHOMOYEHHOTO
ceropus Majnousydenol [KacbimeroBa 2012:128].
B.B. boitjoBa, Hanpumep, IOMAraeT, 4TO yIpexye-
HJIO MHCTUTYTA YIIOTHOMOYEHHOTO BO MHOTOM CIIO-
cobcTBOBaa Mbepan3alyist 001eCTBEHHBIX YCIIO-
Buii B Havase XIX B. [Boiiosa 1996:139].

IIpu aTOM Ha/1O OTMETUTD, 4TO y IBeACKOro ITap-
JTaMeHTCKOro oMOyzicMaHa emte B 1713 1. 6511 1Ipef-
mectBeHHNK - Kannensapusa BepxoBHoro ombys-
cmana (Hogste Ombudsmannen), koTopyo ocHOBa
mBezcknit koponb Kapn XII. Emy 6bu1 Heob6xopum
npescTaBuTens Ha Teppuropyn IBenym s obe-
CIleYeHMs IIPAaBOIOPSAAKA: COONMIOfEHNA TOCyHap-
CTBEHHBIMI CTy)KalMMu (B YaCTHOCTH, CYAbAMM)
3aKOHOB )1 JJOJDKHOTO VICIIONHEHNSA MMM CBOMX 005-
3aHHOCTEI, TaK KaK BO BpeMs BOEHHBIX JEICTBUII
MOHApX JIMYHO BO3ITIAB/IAI CBOE BOJICKO, a IOCTIE
nopaxenus B IlonTaBckoit 6uTBe OB BBIHY)XIEH
ckpoiBaTbcst B OrroMmanckoit Ilopre [Xamanesa
1998:7]. B 1719 1. Ha cmeny Kanuenspun Bepxos-
Horo om0yzncMaHa npuxoput Kanmensapnsa roctunum
[Xunp-Pobnec 1997:36]. Bipoyem, aHHBII OpraH He
0071a1a1 JOCTATOYHOI HE3aBMCUMOCTBIO I ObII HE B
CIJIaX BBIIIOTIHATD BO3/IOKEHHBIE HA HETO (PYHKLIUM

B II0/THO Mepe [BoriioBa 1996:42]. Ho Heo6xopumo
OTMETUTD, YTO B OT/IMYME OT IIPelIeCTBEHHIKA T10]]
€ro KOHTPOJIb 1011a/JajIa He TOIbKO MUPCKasd BIACTb,
HO 1 JYXOBEHCTBO (O4YeBM[IHO, My MPIHAJIEKANIO0
IIPaBO HAJ30pa 32 JIeATeNbHOCTbIO 1[epPKOBHbIX CY-
noB) [Xuab-Pobnec 1997:36].

B 1809 r. cospmaercs Ilapmamentckmit om6ypc-
MaH - B IIPOTMBOBEC Bce ellle AelicTByoulell KaHie-
JApUM IOCTULIVIM B COOTBETCTBMY C pa3pabOTaHHOM
III. MonTeckbe Teopueit paszenenus siaacreit’. [Tox
BausAHueM ydeHus III. MoHTeckbe B 3TOM Ke Tofly
npuHKMMaeTcss JJOKyMeHT o IpaBjeHMH, IPU3BAH-
HbIJ1 YPAaBHATD IIOTHOMOYM A IIAPJIAMEHTA U KOPOJIA.

Takyum 06pa3oM, Mbl IIPUXOAUM K BBIBOLY, UTO
[TapnameHTCKMIT OMOYACMaH — 9TO UHCTUTYT, KOTO-
polit B CKaHMHABCKMX CTPaHAX IIePepoc B COBpe-
MEHHBII MHCTUTYT YIIOJIHOMOYEHHOIO M KOTOPBIi
BIIOCTIEfICTBUY IIOJTYYMU/I IIMPOKOE pacIpoCTpaHe-
HIle BO MHOTMX TrocyfapcTBax mmpa. Tak B 1919 .
HOROOHBI opraH nosABwica B OUHIAHANY, 3aTeM,
B 19521, — B HopBerum, B 1955 . - B [lTanuu, u T.1.

ITpu aToM crefiyeT OTMETUTD HECKOIBKO Ba>KHBIX
¢akros. PyHKumy ynomHomodeHHoro B Hopserun
VI3HAYA/IBHO ObUIM OIPAaHMYEHBI MUCK/IIOYUTENTbHO
KOHTPOJIEM 33 BOOPY)KEHHBIMU CUJIAMU CTPaHbI, U
TONBKO B 1962 I. eMy ObIIM IeleTMpPOBAHBI MIOTHO-
MOUNA 110 OCYLIECTB/IEHNIO KOHTPOJIA 33 IPaK/aH-
CKOIl afiMMHMCTpauuei. Bmecte ¢ TeM camoit us3-
BECTHOI1 MOJIe/IbI0 YIIOMTHOMOYEHHOTO B MIpe CTazla
He LIBEJICKas, Yero CTOMIO Obl OKVJATh, @ JATCKAs.
Omna 6bU1a 6/MM3Ka KaK K aHIJIOCAKCOHCKOI, TaK U K
POMaHO-TePMAHCKOII IIPaBOBOJI CUCTEME, B PE3YIIb-
TaTe Yero M OKasamachb Hambosee nomynspHoi. He-
CMOTPSI Ha TO YTO JATCKMII YIIOTHOMOYEHHBII 0671a-
flajl He CTO/b INMPOKMMU IOJTHOMOYMAMM, KaK €ro
IIBEJICKMUII KOJIIETa, BCe Ke MMEHHO OH CTaJI IePBbIM
YZIla4HbIM OIIBITOM peann3aly MHCTUTYTA YIONTHO-
MOYEHHOTO B TOCYHApCTBe, I7ie /0Iroe BpeMsA OCy-
IIECTB/IA/ICA CYAEOHBI KOHTPOIDb 3a JeATEIbHO-
CTBIO afMMHUCTpaLyH (dero He 66110 B DHIAHANM
u llIBeryun), a TakXKe [eiICTBOBA/ IPUHIVII MUHU-
CTepPCKOJI OTBETCTBEHHOCTY IPaBUTENIbCTBA IIEpef
HaprIaMeHToOM’.

Jlajnee, yIOTHOMOYEHHDbIN KaK CHELVaau3upo-
BaHHBII MHCTUTYT IO 3alyUTe IpaB U cBOOOp, de-
JIOBEKa Y4peX/ajcs BO MHOTMX CTPaHaX MMpa Kak
B BUJIE €IMHCTBEHHOIO JO/DKHOCTHOTO JIMIA, TaK
u B ¢dopme KoernmanpHoro opraxa [CyHrypos
1999:147; JIuseposckuit u ap. 1999:72]. Hanbons-
IIYI0 NOMY/IAPHOCTb JAHHBI VHCTUTYT NpUOOpen

& Riksdagens ombudsman. URL: http://www.jo.se/sv/Om-JO/Historik/ (accessed date: 09.03.2018).
°® WHctutyT ombyacmara. Joctyn: http://www.ombudsman.gov.ua/ru/page/secretariat/history/institute/ (nata obpatue-

HuA: 09.03.2018).
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TOC/Ie OKOHYaHMA Benmnkoit oTeuecTBEHHOI BOMHBI.
Camoe MMpPOKOe pacHpOCTPaHEeHNe B MMpe HOy-
41 TIAP/IAMEHTCKMII TUII YIIOTHOMOYEHHOro (4TO
BO MHOTOM MCTOpMyecky obycnosneHo). Cerogus
MHCTUTYT YIIOMHOMOYEHHOTO CYIIecTByeT Oosee
geM B 100 cTpanax’’.

Kak momaraer V. Ckama, noTpe6HOCTb B MH-
CTUTYTe YIIOTTHOMOYEHHOTO IOSB/IAETCA B C/Iydae,
KOI7Ia CYIIeCTBYIOLIJe MHCTUTYTHI He CIIPABIAIOT-
Cs CO CBOENl 3ajjaueil M BO3HMKAET MOTPeOHOCTD
JIOTIOJTHUTE/IbHON 3aIVITHI IIPAB Ye/lOBeKa U IPaXk-
JlAaHMHA «IPOTUB aIMVHUCTPATUBHOTO IPOU3BOIA
B COBPEMEHHOM [eMOKPAaTUYeCKOM TOCYAapCTBe»
[Skala 1989:402]. B. IIuknp oTMedaeT, 4TO yupex-
JieHVe MHCTUTYTA YIIOTHOMOYEHHOTO — 9TO HOBBII
3Tall BO B3aMMOOTHOLIEHMAX MKy HaceleHN-
eM U OpraHaMi TOCY[apCTBEHHON BIacTH (MeXAy
YIPaB/OMMMY U TOAYMHeHHbIMY /iniamu) [Pickl
1987:102-105].

4. actutyT oMbyacmana B Poccuiickoit
umnepun u CCCP

b.C. [anAayTauHOB ClipaBelIMBO OTMeYaeT, YTO
poccurickasg umnepckasa cucrema XIX-XX BB. He
cofepxana B cebe Takux CrelQUYHbIX UHCTUTY-
TOB, KaK MHCTUTYT YIIOTHOMOYEHHOIO, XOTS I0pU-
fuyecKas U IMOMUTMYECKass MBICTb B Ty 3IOXY 1
Oblla 3aHATa BOIPOCOM 00 OTpaHMYEHMY BIACTH
abcomorusMma [[anayrannos 20146:43]. PeBomronys
1917 r. KapAMHAIbHO pellnIa BOIPOC O IIpaBax 4e-
JIOBEKA, YTO OBITIO 0COOEHHO 3aMETHO B IIEPUOJ, CTa-
JIMHCKOTO PEXIMA U IMIPOSBIIAIOCDH B TIOMUTUIECKIX
penpeccuax u ToranuTapHoM KoHtpore [IlleeHkos
2004:158-159].

[Toxxanmyit, nepBbIMM Ha IIOCTCOBETCKOM IIPO-
CTpPaHCTBe aHamM3 MOHATUA oMOynacmana B CCCP
nposenu [0.C. Hlemmyuenxko m I'A. Mypamms,
ONpefeNMBIINe YIOTHOMOYEHHOTO B KayecTBe
IOJDKHOCTHOTO /NI, AeJICTBYIOIIEro OT IMIja Tap-
JlAMEeHTa ¥ B COOTBETCTBMM C KOHCTUTYLVAMU 1
IPYTYMM 3aKOHOZJaTe/IbHBIMY aKTaMM OYpP>Kya3HBIX
TOCYHapCTB, NPU3BAHHOTO HAOMIOAATh 3a TOCyAap-
CTBEHHBIMI OpPraHaMy, a TaKXe IPMHMMATh Mepbl
10 3amuTe npaB ¥ cBoOox rpaxpan [Illemiryyen-
K0, Mypaums 1971:139]. Takum o6pasom, B CCCP
uges y4pexjieHus JAaHHOTO MHCTUTYTa Oblla He-
npruemaeMa Kak «OypxyasHasg». Ho ero pomb, 1o
MHEHUIO BbllleyKa3aHHBIX yueHblX, B CCCP nucnon-

HAJTa TIPOKYPATypa, TaK KaK MIMEHHO Ha Hee BO3JIa-
rach 00A3aHHOCTY IO OCYIECTBICHUIO HaA30pa
3a COOMIOIeHNIeM 3aKOHHOCTH, B CBA3MU C 4eM IIpO-
KypOp BBICTYIIa/I B Ka4eCTBe He3aBJMCUMOTO 3alIVT-
HJKa IIpaB Ye/oBeKa 1 rpaxjanyHa [[llemurydenko,
Mypaums 1971:143].

Bripouem, b.C. TanayTanHOB 3acny>KeHHO Kpu-
TUKYeT JAHHBI HOAXOf, OTMedas TOT (aKT, YTo
3alMTa IIpaB U CBOOOJ, YesloBeKa 1 TpaXK/jaHNHa He
BBICTYIIa/Ia €JHCTBEHHO 3aJja4yeil IPOKypopa, 1o-
CKOJIbKY OCHOBHBIMY €0 PyHKIMAMM ObIIN 3alNTa
TOCYapCTBEHHBIX MHTEPECOB U PO/Ib OOBUHUTENA B
yronosHoM nporecce [[ansyrnunos 20146:43].

VIHCTUTYT YHOTHOMOYEHHOTO B PasHbIX TOCY-
IApCTBaX HOCUT pPasHble Ha3BAHMA: <YIIOTHOMOYEH-
HBIII 110 TIpaBaM 4Ye/loBeKa», «yIOTHOMOYEHHBII T10
[paBaM IPaXK/jaH», «IapAMEHTCKII YIOTHOMOYEH-
HBIil», «<MefnaTop (II0CPENHIK)», «IIpoBefop (mopy-
4UTeNb)», «3ALUTHUK HAPOJla», «aJiBOKAT Hapojia»,
«BAUMTHUK TPAKHAH», «IIyOMUYHBIN 3alIUTHUK,
«TPOXJAHCKUIT 3aIUTHUK», «HaplaMeHTCKUI Ko-
MHUCCap», «OOIIeCTBEHHBIN MPOKYpPaTop», «HAPOJ-
HBIJ1 3aIIMTHNK», «yTIOTHOMOYEHHBII ITapJIaMEHTa,
«YIIOTHOMOYEHHBI MO >kamobam» u T.1. [OMOyz-
cMaH... 2014].

I[TomynApHOCTh JAHHOTO MHCTUTYTA IIPOU3pAc-
TaeT U3 pAfa eMOKPATHYECKUX YepT, XapaKTepu3y-
IOIIMX CTAaTyC AAaHHOTO JO/DKHOCTHOTO M 1 06e-
criednBalIMX 3$PEKTUBHOCTD €ro JIeATeNbHOCTI
(He3aBUCHMOCTb, HECMEHAEMOCTDb, OTKPBITOCTb I
0ecIIaTHOCTb OKa3aHMA IIPaBOBOI OMOIIM TPaXK-
nanam). Ortciofja CIefyloT IpMHAJIexaliee eMy
IPaBO 3aKOHOJATE/NbHON VHWLVATUBBI M OTCYT-
cTBue GOpPMaIM30BAHHBIX IIPOLEAYP pasbuparenp-
cTBa Xanob 1 obpameHmit'".

B 1987 r. Ilonplma crana nepBbIM COLVAINCTHI-
YeCKMM TOCYAApCTBOM, YYPEAMBIINM [ODKHOCTD
ynonHomoueHHoro [bammmos 2007]. B 1991 r. no-
crte mpyHATNA [TapyyKCKMX IPUHINIIOB, KaCAIOIIVX-
A CTaTyca HAIMOHA/IbHBIX YUPeX/ECHNUI 110 3aIyTe
IpaB 4Ye/l0BeKa, JAHHbII MHCTUTYT ObUT YUpexX/eH
ele B mectn crpaHax Bocrounoir EBporbl.

5. MC)KIIYHaPOI[HO-HPaBOBI)Ie MHCTUTYThI 3a1M-
ThI IPAaB Y€/I0BEKA

Hanee, B 1992r. 6b11 pyHAT MaacTpUXTCKIMIL ZOTO-
BOP, PaKTIYECKN yIPEANBIINIT MHCTUTYT YIIOTHOMO-
YeHHOT'0 B cucTeMe opraHoB Epomeiickoro Corosa —

% Bonee NoaPO6HO KOHCTUTYLIMOHHO-NPABOBOW CTaTyC OMYACMaHa B pafe 3apy6eXkHbIX CTPaH PAcKpbIT B KONNEKTUBHON
MoHorpadun «<OMOyAcMaH B 3apybexHbix cTpaHax» [OmbyacmaH... 2014].
" [pasa Yenoseeka u 800pyxeHHble KOHpIUKMbI: YdebHUK 0714 8y308. Mo ped. B.A. KapTawkuHa. M.: Hopma. 2002. C. 89.
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KOMICcapa 1o mnpaBaMm denoBeka Coera EBpombr
Crout oTMeTnTh, 4TO ¢ 1992 110 2008 I. BK/IFOUNTENb-
HO B CpeJie eBPOINENICKMX YYEeHBIX He YTHUXau CIIO-
PBl O TIPaBOMEPHOCTM YYPEX/EHNUA KOMMCCapa II0
npasBaM 4enoBeka CoseTa EBpormbl B kauecTBe Hajl-
HAIMOHA/IBHOTO ~ yronHoMoueHHoro [Kostadinova
2015:1077-1083]. IIpu aToM B CTpaHax — Y4acCTHHU-
nax EC cyuiecTByOT 1 cBOM BHYTpPUHAIMOHA/IbHbIE
ynonHoMmoueHHble  [Kucsko-Stadlmayer 2008:490].
Ho H. O’ bpaiien orMeuaeT, 4YTO HalllOHa/IbHbIE VH-
CTUTYTBI 3a4acTyI0 CBOJWIN CBOM (PYHKIMM [0 3a-
Tl IpaB notpeburenest [O'Brien 2015: 72].

6. CpaBHMTeIbHDIN AHATIN3 CTAHOBIIEHUS
MHCTUTYTa oMOyrcMaHa B A6xasum u Poccyn

6.1. Uncmumym om6yocmana 6 Poccuu

Bosspajasch K TeMe Halllero MCCejoBaHMs, OT-
MEeTVM, YTO Ha IIOCTCOBETCKOM ITPOCTPAHCTBE I10CTIe
IPU3HAHUA MEXIYHAPOJHBIX CTAaHHAPTOB 3aILUTDI
IpaB 1 cBOOOJ Ye/loBeKa 1 TPaXkJaHNHA MOSABNU/IACH
HaCyI[HaA NOTPEOHOCTDb B YUPEKIAEHUN CIELMaIn-
3MPOBAHHBIX OPraHOB, OCYLIECTB/IAIINX JaHHYIO
samuTy. IleppoHayanbHO Ha MOCTCOBETCKOM IIPO-
CTPaHCTBE MIHCTUTYT YIIOTHOMOYEHHOTO BO3HMKAJI
HPENMYIIeCTBEHHO B popMe KOMMCCHII TI0 IIpaBaM
yesioBeKa Ipy mpesupeHte. Tak, B TapkuxucraHe
ato 6b171a Komumccns o obecriedeHn o BbIOTHEHNA
MEXIYHapPOJHBIX 00513aTe/IbCTB B 00/1aCTH IIpaB de-
noBexa; B Apmennn, Poccun, Ipysun, Kasaxcrane,
MonpoBe 1 MHBIX CTPaHAX JAHHBI MHCTUTYT HOCUJT
HasBaHMe «Komuccns o nmpaBaM desoBekar'2.

B 1991 r. B Poccun BriepBble MHCTUTYT YIIOTHO-
MOYeHHOro B Bujie IlapiaMeHTCKOro yromHoMo4eH-
HOTO IO IIpaBaM YejoBeKa IOTy4Yu/l I0pUMYecKoe
3aKkperieHne B HpuHATON BepxoBHbiM CoBeToM
PCOCP [lexmapauuu mpaB u cBOOOJ yenoBeka 1
rpaxpannHa®. Ilo muenuio O.A. IlleenkoBa, 9TOT
HOPMAaTVBHO-IIPABOBOM AKT IOCTY>XWI IIPaBOBOII
OCHOBOJI /IS I/IBHEMIINX PAabOT 110 KOHCTUTYLIU-
OHHOJI peryIaMeHTalny aHHoro nHcTuTyTa [llleen-
KoB 2004:28].

JanbHeliee cBoe pasBUTHE MHCTUTYT YIIONI-
HOMOYEHHOTO IOMy4duI b B 1993 1. — B cT. 45 1
103 Koncturynym PO, Tak, ct. 45 rapantupyer
FOCYapCTBEHHYIO 3allIUTY TIPaB U CBOOOJ YenoBe-
Ka U TPaXJAHMHA U paspellaeT 3alMIATh JaHHbIE

npaBa U CBOOOJBI BCEMM 3aKOHHBIMM CIIOCOOAMIM.
Crarba 103 Koncturynun PO napenser Iocynap-
crBeHHy0 [lymy ©®C PO nonHoMounaMM 1o Ha3Ha-
YEHNIO I OCBOOOXK[IEHMIO OT JO/DKHOCTY YIOJIHO-
MOYEHHOTO TI0 TIpaBaM Ye/I0BeKa.

Takum o6pasom B Poccuiickoit Oenepannu nc-
HO/Ib3YeTCsA MOfe/Ib IapIaMeHTCKOTO OMOYACMaHa.
OCHOBHOJI 0053aHHOCTBIO ITAPTIAMEHTCKOTO YIIOJI-
HOMOYEHHOTO IO IIpaBaM 4Ye/l0BeKa, [0 MHEHMUIO
J.H. BonkoBa, «ABNA€TCA KOHTPO/Ib HaJ JleATeNb-
HOCTBIO a[MUHUCTPALVN 1 €€ JO/DKHOCTHBIX JIMI»
[Bonkos 20156:112]. JanHass Mofenb pacrmpocTpa-
uena B HIsenuu, Ounmaapnm, Poccun u 1.1, [Pagro-
mHa 2000:5-10].

C1994r. (T.e. bakTMUeCKM e1ie 0 IPUHATUA CIIe-
IMa/IM3MPOBAHHOTO 3aKOHA) B paMKaxX MeXXpaKiu-
OHHOTO COITIALIEHMA IIepBBbIM YIIOTHOMOYEHHBIM
cran C.A. Kosanes. On 6b11 genyraroM 1-ro, 2-ro
n 3-ro co3piBoB locypmapcrBeHHOI [IyMbl, 4IeHOM
napTuu «Coro3 mpasbix cywm» 1 Komuccnn o ge-
7laM 00IIleCTBEHHbBIX 0OBEVIHEHNIT I PETUTTIO3HBIX
OpraHM3aIMif, a TaKXKe BO3IMAB/IANT Komuccnio mo
npaBaM uenoBeka npu IIpesupente PO [Bonkos
2012:54-60]. HeobxomuMo OTMETHUTH, YTO paHee,
¢ 1993 r,, C.A. KoBanes Bosrasisan Komuccno no
npasaM uesnoBeka npu Ilpesupente PO, ocHoBHOI
3ajjadeil KOTOPOIt OBUIO pacCMOTPEHE 1 PACCTIefo-
BaHue 00palleHNit 1 Ka00 rpaXk/jaH Ha HapyLIeHue
ux mpas [J/leun 2013:84]. Kpome Toro, oH sBsiics
npenicegateneM Cosera VIHCTUTYTa IpaB denoBeKa
U poccuiickoro obmjecTBa «MeMmopuan», a Takxe
4IeHOM IpaBjeHnss OOIecTBEHHON KOMMCCUM IO
coxpaHeHMIO Hacnenusa akajgemuka Caxaposa. Ho
CTOUT OTMETUTD, 4TO B 1995 1. ¢ C.A. KoBaeBa cHs-
JIV HOJTHOMOYMSA OMOY/ICMaHa 110 IPMYMHE )KeCTKOI
AQHTMBOEHHOI mHo3uiyy 1o mosopy Yeunu". Kax
or™edaeT JI.H. BonkoB, UMEHHO B CUIy OTCYTCTBUA
3aKOHa 00 YIIOTHOMOYEHHOM TOIZAIIHAS «IOTUTH-
JecKas 9/IMTa CMOITIA IPMHATb Mephl 10 OTCTPaHe-
umio» C.A. Kosanesa [Bonkos 2015a:241].

Hanee, Tpu roga B Poccun Ho/mKHOCTD YIIONMHO-
MOYEHHOTO I10 IIPaBaM 4YeloBeKa Obl1a CBOOOHOIL.
HlaHHBI IpO6en 00BACHACTCS TeM, YTO B YKa3aH-
HbIIl NIEpUOJ BpeMeHM pas3pabarbIBajics, paccMa-
TpuBazcA u npuHuMancsa OefepanbHbli KOHCTUTY-
IMOHHBII 3aKOH «O6 YIOTHOMOYEHHOM IO IIpaBaM
gesoBeka B Poccuiickoit ®epeparym». OH ObUT
npuHAT Tocynapcreennoit Jymoit @C PO 25 peka-

12 Cm. nogpobHee: Mckakosa LK. [Tonumonozus npas Yenoseka: YdebHoe nocobue. 2-e n3g. CemmnanatuHck: CITIN. 2006.
' MoctaHosneHme BepxosHoro CoseTta PCOCP ot 22 HoabpA 1991 r. N2 1920-1 «O [leknapauuv npas 1 cBo6of YenioBeKka u

rpaxgaHnHa».

% KoHctutyuma Poccuinckoit ®epepaumu 1993 r. — CI1C «KoHcynemaHml1oc».
> Cepren Kosanes. loctyn: http://hrights.ru/sergey-kovalev (nata o6patieHus: 27.05.2018).
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6ps 1996 1., opobpen Coserom Pepeparym PC PO
12 ¢eBpans 1997 r. u nognucan IIpesupgentom PO
26 despana 1997 r. 3ateM 3aKOH BCTYNIUI B CUITY
4 mapra 1997 1. B HeM 3akpemsoTcs GpyHKImMM 1
HOPAJOK Ha3HAYEHVS ¥ OCBOOOXKIEHNS OT JOJDKHO-
cTU YIIOTHOMOYEHHOTO 110 ITpaBaM 4eioBeka B Poc-
cuiickoit Oepepanun.

b.C. TanAaytnuHOB BMAIMT TpPUYNHY CTOJb
[IATENIbHOM IIOATOTOBKM K IIPUHATUIO [aHHO-
ro @efepanbHOr0 KOHCTUTYIMOHHOTO 3aKOHA B
IPOTUBOCTOSSHUM MEXJY MCIONTHUTEIbHOM M 3a-
KOHOJIaTe/IbHOIT BETBSIMM BJIACTH, A TAKXKe B O6opbOe
B CaMOM IIapJIaMEeHTe, «Ifie KXol MOMUTUYECKOI
CHUJIO} JIOMKHOCTD YIIOJTHOMOYEHHOTO PaccMaTpu-
Baj/lach KaK MOIOJHUTEIbHBIN MOMUTUYECKUIT VH-
CTpyMeHT BracTi»'’. Ho He06X0a1Mo TOg4epKHY T,
4TO BIUIOTHb [0 NIPMHATYA BbILIIEYKA3aHHOTO 3aKo-
Ha YIOJTHOMOYEHHBIN MefICTBOBA/l HA OCHOBAHUU
ykasa [Ipesugenta PO ot 4 aBrycra 1994 r. Ne 1587
«O Mepax 1O obecreyeHNI0 KOHCTMUTYLMOHHBIX
GbyHKIMI YIIOTHOMOYEHHOTO IO ITPaBaM 4eI0BEKay.

B 1998 r. TocymapcrBenHaa Jyma ®C PO us-
Oupaer YIIOJTHOMOYEHHBIM IO IIpaBaM 4YelOBeKa
0.0. MupoHnosa, 3acmyxeHHoro lopucta PO, mok-
TOpa IPUANYECKIX HayK, Ipodeccopa, femyrara [o-
cymapcrBerHoit [Tympr @C PO (ot KIIP®) [Bonkos
2016:137]. CnenyeT HOEYEpKHYTb, BO-TIEPBBIX, YTO
OH CTaJl IIEPBBbIM IOPYICTOM, Ha3HAYeHHBIM Ha IIOCT
YnonHoMo4yeHHOro 10 IpaBaM 4enoseka B Poccun u,
BO-BTOPBIX, YTO MY B «<KOPOTKYIE CPOKM YA/I0Ch OYK-
BaJIbHO C HyJI OPraHM30BAaTh JIeATEIbHOCTD allllapara
YIIOJIHOMOYEHHOTO U Ha/JIAIUTD €ro aKTUBHYI0 pabo-
Ty»'. 0.0. MupoHOB monarai, 4to YHOJTHOMOYEH-
HBIiI TI0 IIpaBaM Y€JI0B€Ka — «3TO HOBBI VHCTUTYT,
HeT aHAa/IOroB IIOfJ0OHON CTPYKType B THICAYENeT-
Heit ucropun Poccum. OKoHOMMYECKoe IONOXKeHVe
cno>kHoe. UNHOBHMYECTBO OIOPOKPATU3NPOBAHO, He
HPUBBIKIO HOPMAJbHO OOLIAThCA, PasroBapyBaTh
C JIOIbMY, YHAOBJIETBOPATD MX HY)XXABI U HOTpeOHO-
ctu. HecoBepilieHHOE 3aKOHOATENIbCTBO, IIPABOIIPH-
MEHUTENbHAA NpaKTHKa Ha ypoBHe 1960-X ropos...
A mpexpacHO TNOHMMAJ, KakKye C/IOXKHOCTU MEH:
xnuyT. Ho s B To e BpeMs ocosHaBas, 4To Gornee

100 cTpan MMpa MMEIT MHCTUTYT YIIOTHOMOYEHHO-
ro wi oMOyficCMaHa, KaK Hac Ha3biBaioT B EBporie u
MUpe, 1 Ioj1araj, 4y1o u Poccusa fo/mKHa MMeTh TaKoil
uHCTUTYT. Tem Goree 4TO OH 3aUKCHPOBAH B Jieil-
crByomeit Koncturyrmm»®. Bmecre ¢ TeM oH cun-
TaJl, YTO YIIOTHOMOYEHHBI 110 IpaBaM Ye/lOBeKa —
3TO «TOCY[APCTBEHHBINI YMHOBHUK, KOTODBIA 00-
peTcs ¢ YMHOBHMKaMM. KpoMe TOro, Hy>)KHO MMETb
B BUZY, YTO OMOyACMaH 6e3 IOMOINY YMHOBHUKOB
HMKAKOTO BOIIPOCA pelnTh He MoxkeT. COOCTBEHHBIX
IIOJTHOMOYMIA 11 OKOHYAaTEe/lbHOIO pelleHNsA TOro
VIV MTHOTO BOIIPOCA y HEro HeT MM VX He XBaTaeT».
Kpome Ttoro, O.O. MupoHOB OTMeuYan MHOXECTBO
HpoO/IeM CBA3aHHBIX C HapyIIeH)eM IIPaB 4eloBeKa,
C KOTOPBIMM CTAJIKMBAJICS IIO JONTY CTyXKObI B TO Ts-
xeroe st Poccun Bpemst: Kpusuc 1998 1. 6b11 corrpsi-
JKEH C HEBDBIIUIATON 3apIUIaT, IEHCUI U NEeTCKUX II0-
cobmit; paboTa MU COTIPOBOKAA/IACD IIBITKAMM
¥ MICTsI3aHMeM, a paboTa IICUXNATPUIeCKIX OO/IbHMLY,
TIOP€M, KOJIOHUIA, C/IeICTBEHHDIX M30/IATOPOB, /IOMOB
IPeCTapesblX, AeTCKMUX JOMOB 1 JJOMOB JIJI1 MHBA/INU-
JI0B XapaKTep130Ba/lach OTCYTCTBUEM HOPMa/IbHOIO
IUTAHUA ¥ MEAUIIMHCKOTO 00C/TY>KMBAaHYIA; YIeM/IA-
JIUCDh TIpaBa BEPYIOILINX VI PEIUTMO3HBIX O0DbefyHe-
HMIL; OCTPO CTOSIUT BOIIPOC TPaXKAHCTBA, U T.71. %

B 2004 r. Y1oTHOMOYEHHBIM 110 TIpaBaM 4e/loBe-
Ka 1o npepcrasneHnto [Ipesupenta PO B.B. Ilytu-
Ha CTAaHOBUTCA JJOKTOP MCTOPMYECKMX HAyK, IpO-
¢eccop, penyrar [ocymapcrBennoit [Jympr @C PO
(ot mapTuu «561m0K0») 1-10, 2-T0 U 3-TO CO3BIBOB,
ObiBIIVIT Upe3BBIYAIIHBIN M ITOTHOMOYHBIN OCON
Poccun B CIIIA, uynen Kommurera Iocypmapcrsen-
HOIt JlyMbl 1O fienaM OOIeCTBEHHBIX OObenuHe-
HUIL M PENUIVO3HBIX OPraHU3aALMNIl, 3aMeCTUTEND
ITpencenarena locymapctBennoit Hympr ©C PO
B.IL. JIykmuu. B 2009 r. mo npepcrasnennto I1pesu-
nenta PO JI.A. MenBezieBa OH BHOBb Ilepensoupaer-
€A Ha JO/DKHOCTD YIIonHoMoueHHoro. Heobxopmumo
orMeTuTb, 4to B.II. JIlykuH ObI1 mepBBIM HpefcTa-
BUTE/IEM TOCYlApCTBEHHOI BJIACTU, KOTOPBI MPO-
Bell BCTpeYy C IPEefiCTaBUTENAMM CeKCyalbHbIX
MEHBIIMHCTB, Ifie 3acIylIan JOK/Iafbl POCCUIICKON
JITBT-cetn 1 MOCKOBCKOI Xe/TbCHHCKOI IPyIIbI.

6 MefepanbHblii KOHCTUTYLIMOHHBIN 3aKOH OT 26 deBpana 1997 r. Ne 1-OK3 «O6 YnonHoMoUYeHHOM Mo NnpaBam YenoBeKa B
Poccunckon ®epepaunmn» (pea. ot 31 anBapa 2016 r.). — C[1C «KoHcynemanmllnocs.

7 TanaytanHoB b.C. KOHCTUTYUMOHHDBIV MHCTUTYT YNOMHOMOYEHHOro Mo npaBaM yenoBeka B Poccuiickont ®epepaunn B
cMCTeMe rocyapcTBEHHOro KoHTponsa Poccuiickon Oepepaunn: nc. ... KaHa. opud. Hayk. M. 2014. C. 49.

® UHcTrTyT ynonHomoueHHoro. Mictopua. floctyn: http://ombudsmanrf.org/ombudsman/content/history (aata obpatue-

Husa: 27.05.2018).

' Oner MVIpOHOB. 5 neT 13 XN3HW YrOJITHOMOYEHHOIO MO fMpaBamM YesiloBeKa B Poccun. CneunanbHoe NHTEPBbIO. ,D,OCTyI'IZ

https://web.archive.org/web/20030627115132/http://www.hro.org/editions/ombudsman/05_03/19-4_05_03.htm

ob6patueHua: 27.05.2018).

(maTta

2 YyHoBHYMK Ans 60pbbbl c uHOBHMKaMu. becefa c Onerom MupoHosbim. Jloctyn: http://www.polit.ru/article/2009/09/29/

mironov/ (gaTa obpatieHus: 27.05.2018).
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Kpowme toro, B.II. Jlykun 3aHumanca rpoMKuMM Io-
JIUTUYECKUMU fienamu (Ipo6reMaMyl TaK Has3biBae-
MBIX Y3HMKOB OOJIOTHOTO Jienia): TI0faBal XKamoobl B
OTHOILEHNM TIPOJ/IeHNs apecToB B. AKMMeHKOBa 1
S1. BenoycoBa, a Taxke [OOUICS M3MEHEHNS Mepbl
npecevenns H. KaBkasckomy Ha foMaurnmit apect™.

Brpouewm, B Hayane 2014 1. 6onee 130 mpaBo3sa-
IIMTHUKOB 1 9KCIIEPTOB MOATIICAINCD IO 0bpalie-
HueM K IIpesupenty PO B.B. Ilytuny u gemyraram
TocymapctBenHoit lympr @C PO nporus nsbpaums
JIykuHa YIIOTHOMOYEHHBIM I10 IIpaBaM 4e/I0BeKa Ha
TpeTuit Cpok. B wacTHOCTH, ero OOBUHSAIM B «aH-
Ta)KMPOBAHHOCTV» Y TIONUTHUKE «IBOMHBIX CTaH-
maproB». Tak, HampuMep, npefncenarenb Komurera
TocymapctBenHoit [lymbl 110 feaM 001eCTBEHHBIX
o0benyHeHNIT U peNUrio3HbIx opranusanuii . Hu-
JIOB OTMETWI, YTO JIYKVH «4acTO 3aHVMAJICS JIeNa-
MM, KOTOpble VIMeM MOMUTUYecKMil mopTekcT. OH
IieNIall TpOMKMeE 3asBJIEHNA B OAIEPKKY Pussy Riot,
YYaCTHMKOB «OO/MOTHOTO f#enar. IIpu aToM MHOrme
KaJI0BaJIMCh, YTO 3AILUTOI IPAB HEM3BECTHDIX, He-
pacIyapeHHbIX JIIfieil OH He 0c060 03a004eH».

B 2014 1. Ha HOMKHOCTD YIOTHOMOYEHHOI'O II0
npasaM denoBeka B Poccuiickoit ®eneparym Obina
HaszHayeHa J.A. [Tamduioa* - 13BecTHbI IpaBo-
SAIUTHUK M TIOJUTUYECKUIT JeATeNlb, ObIBILNI
npencenatens Komuccun mpu Ilpesupente PO 1o
IpaBaM 4eloBeKa, MUHUCTP COLMA/IbHON 3aliu-
Tl HaceneHys B npasurenncrsax E.T. Taiimapa u
B.C. Yeprombipauna (1991-1994 rr.) n npepncenarennb
Coseta npu IIpesupente PO 1o copeiicTBuIO pas3su-
TUIO MHCTUTYTOB IPaXKAAHCKOTO OOLIIeCTBA U IIpaBaM
gernoBeka (2004-2010 rr.). 3.A. ITamdunosa gocpou-
HO CHs/Ia C Ce0s IO/THOMOYMSA YTIOTHOMOYEHHOTO 110
mpaBaM uyenoseka B Poccuiickoit Penepannn 25 Map-
1a 2016 . B cBA3M C Ha3HaueHueM ee YkaszoMm Ilpe-
supenta PO gnenom IIVIK Poccun ¢ mocnenyrommm
usbpanyeM Ha 1o/pKHOCTD raBbl LIVIK Poccun®.

Hanee, 22 ampena 2016 1., YIOIHOMOYEHHBIM
o mpaBaM uenoBeka B Poccuiickoit ®eneparuu
crana T.H. MockanbkoBa — HOKTOP HOPUAMYECKUX
u ¢unocodckux Hayk, mpodeccop, 3acmy>KeHHbII
topuct PO, renepan-maitop MB]] Poccuu B oTcras-
ke, genyTaT lTocymapcrsenHoit Jympr @C PO aByx
co3b1BOB (2007-2011 rr. 1 2011-2016 rT.) [Bonkos
2016:138]. Kpome Toro, oHa 3aHMMana HOCT TIpef-
cemarend KoMuccum 110 3aKOHOflaTeNbCTBY M pe-
rmamenTy Ilapmamentckoro cobparmsa CorosHOTO
rocygapcrsa Poccun u benopyccnn, aBnsanach ko-
OPJVMHATOPOM POCCHIICKO-3CTOHCKMX MeXKIIapa-
MEHTCKUX CBsA3€il ¥ 3aMeCTUTeNeM IIpeficefiaTeris
Komurera TocypapcrBennoit Jymsr @C PO mo pme-
nam CHI, eBpa3suiickoit MHTeTpaLuy 1 CBA3AM C CO-
oTeuecTBeHHUKaMn?’. Heo6XomuMo OTMETUTD, 9TO
HasHayeHue T.H. MockanbKoBoil ObUIO C OIACKO
BCTPEYEHO PAZIOM IIPABO3ALIMTHUKOB, OTMEYaBILIIX
OTCYTCTBIMeE Y Hee OIbITa paboThl B chepe 3aInThI
npaB u cBobop yenoseka. Kpome toro, onn omaca-
JIUCB, 9TO HpenpiAyinas pabora B opraHax MB]I ne
IIO3BOJINT €l He NPEefIB3ATO UCIONHATD CBOY HOBbIE
TPyHOBbIe 00s3aHHOCTH. [IpaBO3aIUTHNKYN BCIIO-
myHam u y4yactue T.H. MockanbkoBoil B paspa-
0O0TKe V1 IPUHATUM PsAZIA 3aKOHOB, «HAPYIIABIINX 1
OTpaHNYMBABIINX IIPaBa IPXIAH».

Bo BcTymmTenbHOV pedyyu NPy HAa3HAYEHUM Ha
JIOJDKHOCTD YIIOTHOMOYEHHOTO 10 ITPaBaM Ye/loBe-
ka B Poccuiickoit @epgepaunn T.H. MockanbkoBa oT-
MEeTH/Ia, YTO CErOfHA «IIPABO3allMTHAsA TeMa CTaja
aKTHMBHO JICIIO/Ib30BAThCA 3alIa/fHBIMU 1 aMEPUKaH-
CKJMMU CTPYKTYpaMI B KaueCTBe OpY[M:A LIaHTAXa,
CHEKY/IALVMN, YIPO3, NOMBITOK AeCTa0NIN3UPOBATD
1 OKa3aTh JaByieHne Ha Poccnro. Y YomHoMo4eHHO-
ro IO IIpaBaM Ye/l0BeKa eCTb I0CTaTOYHO MHCTPY-
MEHTapy, YTOOBI IPOTHBOAEIICTBOBATD STVM SBJIE-
H1AM»*. OHa TaKKe yKasasa, 4YTo IPUOPUTETHBIMMI
chepamu ee [eATETBHOCTU SIBJISIIOTCS HPOOIEMBI

2! MpepacTaBUTENb CEKC-MEHBLUMHCTB YA0BNETBOPEH BCTpeyen ¢ JlyknHbiM. JocTtyn: http://www.interfax.ru/russia/90683
(nata obpalyeHus: 27.05.2018).

2 JlykuH nofan »anoby Ha NpoasieHrie apecToB «6ONOTHbIX Y3HMKOB». [locTyn: https://graniru.org/tags/may6/m.219217.
html (naTta obpatyeHusn: 27.05.2018).

2 [paBO3alWNTHUKMA  MPOCAT He  MPOASEBATb  MOSIHOMOUUA
news/564417#ixzz2tgik4FE8 (nata obpaueHus: 27.05.2018).

24 NMocTaHoBneHve locynapcteeHHol Oymbl OC PO ot 18 mapTa 2014 1. N2 3939-6 '] «<O HazHaueHuun Mamunosoi bl
AnekcaHApPOBHbI HA JOJIXKHOCTb YNOMHOMOYEHHOrO Mo npaBam yenoBeka B Poccuiickoin Oepepaummy». — CMC «KoHcynb-
maHmloc».

% Tocayma [OCPOYHO MpeKpaTtuia nosHoMouus 3nnbl MamounoBoit Ha NOCTy YNONHOMOUYEHHOTO MO NpaBaM YesioBeKa.
Joctyn: http://www.1tv.ru/news/polit/304596 (nata o6patlieHus: 27.05.2018).

% Snna MNamdwnnosa Bosrnasuna LK. JocTyn: http://tass.ru/politika/3155586 (nata obpalyeHns: 27.05.2018).

2 IHcTUTYT ynonHomouveHHoro. Mictopus. Joctyn: http://ombudsmanrf.org/ombudsman/content/history (nata o6patue-
HuA: 27.05.2018).

28 370 yenoBek, KOTopbI Npefnaran nepeumeHosats MBJ] B BUK. MpaBo3alwnTHMKIM onacaloTcs Ha3HayeHns omoyacma-
HOM reHepasn-maropa nonuuun. Joctyn: https://www.kommersant.ru/doc/2969455 (aata obpatyeHna: 27.05.2018).

2 TatbsiHa MockanbkoBa: reHepan MB[ Ha 3awwTe npaB uvenoseka. [octyn: http://www.bbc.com/russian/
russia/2016/04/160422_moskalkova_profile (nata obpaLyeHus: 27.05.2018).

Bnagummpa  Jlykuna. [Joctynm:  https://iz.ru/
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JOCTYITHOCTY MERMIMHCKOTO 0OCTy>KMBaHUA U 00-
pasoBaHUsA, HapyIIeHUe TPY/IOBBIX IIPaB, BOIIPOCHI
JKKX n murpanymn. Kpome Toro, oHa HeOFHOKPAaTHO
HOJYepKMBasIa TOT aKT, YTO He IIPU3HAET OHATHE
«IIOJINTIYECKIII 3aK/TI0YeHHBII» (TaK KakK 3aKOHOJIa-
TenbcTBO Poccmiickoit Penepanuy He COmepKUTCA
HJI JIETa/IbHOTO OIIpeJie/leHNs JaHHOI KaTeTOpuy, HU
HOJ0OHOTO COCTaBa MPeCTYIIeHNit)*, a Takxe 4To
Ha TeppuTopun Poccun HeT HUKAKOI JYICKpUMIHA-
MU CeKCyaTbHBIX MEHbUIMHCTB' . Bripouem, ato He
rmoMemano ey sanuMarbes genom VL. Japunaa®, a
TaK)Xe IIPOBECTY IIPOBEPKY 10 AKOOBI IMEBIINM Me-
CTO yOMiiCTBaM U IbITKaM rees B Ueune™.

IlogBomss uMTOr JAHHOM 4YACTU MCCIENOBaHUS,
cefyeT OTMETUTb, YTO CETOfHA MHCTUTYT YIOJI-
HOMOYEHHOro B Poccum - 3TO y>Ke CM/IbHBIN pas-
BETBJIEHHBI/I OpraH, 00ecredYMBaIoOVil HaEKHYIO
3alIUTy TIpaB U CBOOOJ YelOBeKa ¥ TpakAaHUHA.
Kpome Toro, ymonHomoueHHbIl1 B Poccun npunaz-
NEXUT K TapIAMEHTCKOMY TUITY, YTO, 110 MHEHMIO
M.A. KynpsBlieBa, HO3BOJIA€T pacCMaTpUBaTh €r0 KaK
MHCTUTYT TapiaaMeHTckoro KoHtpors [Kudryavtsev
2017:101].

B mamieit ctpaHe cerogHs HeNICTBYeT KakK YIION-
HOMOYEHHBIN 110 IpaBaM 4YenoBeka B Poccuiickoir
Depiepanyy, Tak M YIOTHOMOYEHHbIE IO IIPaBaM
yelloBeka B cyObekrax Poccuiickoit Pepmeparym.
JlomoNHNTEeNbHO ObUIM CO3[JaHBI M CHELMAIN3NPO-
BaHHbIE yIIOJIHOMOYEHHbIE — IO IIpaBaM IIpefIpu-
HuMareneii, peberka u 1.0. [Cunuos 2016; Jlapuna
2017].

Heo6xonuMo 0TMeTUTD, YTO, HECMOTPS Ha CBOKO
3HAYVMMOCTbD, IaHHBIVI MHCTUTYT B Poccuy npussan
JIOTIONHNTD, 2 HE 3aMEHUTb CYAEOHYI0 CUCTEMY, TaK
KaK OCHOBHOII 3ajiaueif IOCaemHell Tak)Ke SABISeTCs
3alMTa IpaB ¥ CBOOOJ 4eloBeKa U TpaK[aHMHA.
IIpu sTtom B Poccum YIOMHOMOYEHHBIN 3a4acTyIO
HONY/IAPeH B BUJlY HEOBONbCTBA HACE/NEHUA IIO-
NMUTUYECKMMH pELIeHNAMY PYKOBOJICTBA CTPaHbI
[Van der Vet 2017]. VccnenoBanus, IOCBAIIEHHbIE
JeATENbHOCTY  POCCUIICKOTO  YIIOJTHOMOYEHHOTO,

CBUJIETENIbCTBOBA/IN O €ro OOJIbIIOI TIOMY/IAPHOCTI
Cpefy HaceleHNs /I TIOfauyl XKanob Ha HapylleHme
IIPaB 4€I0BEKA CO CTOPOHBI FOCY/IapCTBA U PellleHMs
Ipo6/IeMbl «HEMONMUTNYeCKUM IyTeM» [Saari 2010;
Gilligan 2010; Henry 2012].

6.2. Uncmumym ombyocmana 6 A6xa3uu

B Pecniy6onuke A6xasus (mamee taxke — PA), x
COXQ/IEHNMIO, MBI HaOMofaeM KPU3UCHYK CHUTYa-
1110 B cyfe6HoII cucteMe. [IpaBocypye HeTOCTYIIHO
TpaXaHaM B IIOJIHONM Mepe, a pelleHNs CYHOB 3a-
YacTyH HE€ UCIONHAKTCA [JTormros 2015a:90; Jlo-
ruHoB 2017a:71]. Tem BaxkHee ObUIO yUpeXIeHUe B
pecy6Ke MHCTUTYTa yIonMHOMOYeHHoro. Heo6-
XOIMMO OTMETHUTb, YTO [IO0 IPeKpalleHNs MaHfaTa
muccun OOH B CyxyMme pacnonaranocs OTjenenue
0 IIpaBaM 4YeJIoBeKa, B COCTaB KOTOPOTO BXOMVIIN
corpypuuku OBCE u Ynpasnenus BepxoBHoro xo-
muccapa OOH 1o npaBam denoBeka. OHM JOMKHBI
OBUIM BBIIOTHATD QYHKIMY 3aIVITHI IIPAB Ye/loBeKa
¥ TPaXIaHIHA, BKIIIOYas IPUHATHE, BefieHNe XKanob
u c60p MHPOPMALMM Y IOCTPAJABIINX 1 CBUJETE-
neit*. Ho HMKaKoil peanbHOI IIOMOLIY HACeTIeHNIO
JAHHBIN OpraH He OKa3bIBal

MHcTnTyT YnonmHoMoueHHOro B A6Xasuy Obul
co3maH B 2007 I. U meiCTBOBA/l HA OCHOBAHUM IIO-
noxxeHnsa «O6 YIOTHOMOYEHHOM IIO IIpaBaM dYe-
noseka npu IIpesupente Pecybnmmku A6xasms»™.
ITepBbIM YIONMHOMOYEHHBIM B AGXa3uy ObUT n30pan
[LA. Orbip6a. ITpy 5TOM HEOOXOVIMO OTMETHUTD, YTO
3a BeCb IIepUOJ, CBOETT JIeATeNTbHOCTI OH (akTmye-
CKM 00Iancs ¢ HpefCTaBUTEeIAMYU OOIeCTBEHHO-
ctu u CMM Bcero Tpu pasa u He cfieflall HU OFHOTO
IOK/Iajla O HApYIIeHMAX [IPaB YeJloBeka B AOXa3ui.
1. Kymx6a oTmeda, 4To 1O pesy/ibTaTaM JesATeNb-
HOCTY YIIOTTHOMOYEHHOTO I10 ITPaBaM YeioBeKa B Pe-
crry6muke A6xasust 2007-2016 IT. MOXKHO C yBepeH-
HOCTbI0 TOBOPUTb, UTO JaHHASA JJOIDKHOCTb HOCHUIIA
«HOMVHAJIbHBIII XapaKTep U He OblIa IpeHa3HaYe-
Ha JI/I pellleHNs Cepbe3HbIX MPo06yIeM, CBA3AHHBIX C

% TaTbsAHa MocKanbKoBa: B YrONIOBHOM KOLEKCe HET HYEro Npo NOAUTAYECKUX 3aK/oUYeHHbIX. HOBbIN YNONHOMOUYEHHbIN
no npaBaM YenoBeKa pacckaszana «[oxato», uem byaet 3aHMMaTbCst Ha HoBOM nocTy. Joctyn: https://tvrain.ru/teleshow/
here_and_now/intervju_s_novym_upolnomochennym_po_pravam_cheloveka-407986/ (nata obpaLyeHus: 27.05.2018).
31 Tonybble ¥ MoONUT3ak/lOUYeHHble — a pa3Be 3TO HaboneBwasa Tema? [octyn: https://www.novayagazeta.ru/
articles/2016/08/29/69687-golubye-i-politzaklyuchennye-a-razve-eto-nabolevshaya-tema (gata ob6patieHus: 27.05.2018).
32 Matepwuanbl no 3awmte npas Wnbpapa HaguHa. Joctyn: http://ombudsmanrf.org/content/dd01 (pata obpalyeHus:
27.05.2018).

3 MockanbkoBa: CnefjCTBME CUMTAET, UTO «yOuTble YeueHcKme rewy Bctynunm 8 UTUIT. focTyn: https://www.znak.com/2018-
05-15/moskalkova_sledstvie_schitaet_chto_ubitye_chechenskie_gei_vstupili_v_igil (nata o6paiieHuns: 27.05.2018).

3 Living in Limbo: Rights of Ethnic Georgians Returnees to the Gali District of Abkhazia. - Human Rights Watch. 2011. URL:
https://www.hrw.org/report/2011/07/15/living-limbo/rights-ethnic-georgians-returnees-gali-district-abkhazia (accessed
date: 09.03.2018).

% Yka3s MNpe3npgeHTta Pecnyonuku Abxasus 15 mas 2007 r. YI-84 «O6 ytBepxaeHuM MNonoxeHuns «O6 YNONHOMOYEHHOM MO
npasam yenoseka npu Mpe3ngeHTte Pecnybnnkn Abxasnsa»».
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HapylleHVeM IIpaB yenoBeka B Pecry6rmyke Abxa-
3us»®, J1.3. Mapuran (Ha TOT MOMEHT IOMOIJHMK
YnonnomoueHHnoro) B 2008 I. B CBOeIl AyccepTanum
«[TpaBa 1 cBOOO/BI YelOBeKa ¥ TpaKiaHMHa B Pe-
crry6mke A6xasysi» 060CHOBBIBAT HEOOXOAUMOCTD
HNPVHATHA ClielyanusupoBanHoro 3akoHa PA «O6
YmonHoMoyeHHOM IIO IpaBaM 4eloBeKa B Peciy-
6mke A6xasusa» BMecto nonoxenus «O6 YronHo-
MOYEHHOM IIO IpaBaM uenoBeka npu IlpesmpeH-
te Pecriy6rvku A6GXasusi» C Ie/bI0 MOBBIIIEHVIS
craryca MHCTUTYTa YIOMHOMO4YeHHoro”. CaMm ke
[LA. Orbip6a yTBepXK/Jas, 4TO OZHUM M3 ITIABHBIX
€ro JOCTVDKEHMIT Ha 3aHMMAaEeMOI JO/DKHOCTY ObIIN
paspaborka u npunHsaTue 3akona PA «O6 YmonHo-
MOYEHHOM II0 IIpaBaM 4eioBeka B Pecriybnuke A6-
xasus». 1o ero cloBam, «3To ycrex v HOCTIDKEHMeE.
Ilaxke ecru 6obliie HUYETO He OY/eT CAeaHO MHO
WIM KeM-TO, ec/y OyfeT NMpUHAT 3aKOH ¥ OyzeT
YCTaHOBJIEHA 3Ta IO/DKHOCTD, /A TOCY/lapCTBa 3TO
XOPOLINII PBIBOK, 9TO pe3y/IbTaT»™,

Takum o6pasom, Ha cMeHy [lonoxkeHuio mpu-
men 3akoH PA ot 24 despansa 2016 . Ne 4053-c-V
«O06 YIIOTHOMOYEHHOM II0 IIpaBaM 4Ye/noBeka B Pe-
crrybnuke A6xasusi». Emy comytcTBoBan ykas Ilpe-
supeHTa PA ot 1 ampenst 2016 1. Ne 77 «O6 ynpasp-
HEeHMN JIO/DKHOCTY YIIOTHOMOYEHHOTO II0 TIpaBaM
yenoBeka npu Ilpesupente Pecrrybmuxn A6xasus
U TIPM3HAHUY YTPATMBIINM CUTy yKasa IIpesnsen-
ta Peciy6mukn Abxasust «O6 yrBepxpenun [lomo-
xeHyA O6 YIIOITHOMOYEHHOM IIO TIpaBaM 4Ye/loBeKa
npu IIpesupente Pecniy6mikm A6xasusi»». [lomk-
HOCTb YTIOJTHOMOYEHHOTO 110 IIpaBaM 4ejloBeKa Ipu
I[Ipesupente 6bu1a ynpaspgHena ¢ 4 mas 2016 T. B cBs-
3U €O BCTYIUIeHMeM B cuny 3akoHa PA «O6 VYmon-
HOMOYEHHOM II0 IIpaBaM 4YeloBeka B Pecry6immke
Abxasus». IIpesupgent PA PJI. Xampkumba cBouM
VkasoM 0cBOOOIMI OT 3aHMMAEMbIX IOJIKHOCTEN
YmonnoMoyeHHOro 1o npasaM 4denoBeka npu IIpe-
sugente PA ILA. OTbIp6y 11 MOMOLIHMKA YTIOTHOMO-
YeHHOTO 110 TpaBaM uenoBeka npu IIpesupente PA
1.3. Mapana.

3akoH PA «O6 VYmomHOMOYeHHOM IO IIpaBaM
yenoBeka B PecriyOmke A6xasusa» npunar Hapop-
HbM Cobpannem - ITapnamentom PA 10 despans
2016 1. CornacHo 3aKOHY YNO/ITHOMOYEHHDIN U3-

6upaercs Ha formwkHoCTh Hapopusim CobpaHueM —
[TapnamenTom Pecny6nukm A6xasust OO/MbLINH-
CTBOM TO/IOCOB OT OOIIEro 4mcia AeryTaToB Taii-
HbIM FO/I0OCOBAaHMEM CPOKOM Ha IATH j1eT. Ha fomx-
HOCTDb YIIOJTHOMOYEHHOTO I10 ITpaBaM 4Ye/ioBeKa Obi
HasHaveH [I.3. MapiuaH.

Kak MbI BUVIM U3 BBILIECKa3aHHOTO, MHCTUTYT
YronHoMoueHHOTO B AGXasum M3 IPe3VAEHTCKOro
crasn napnaMeHTCkuM. Heob6xomuMo oTMeTnTb, 4TO
HOJIOKeHNA 3aKOHa pacIIMpMIN Kpyr 3afjad, BO3-
JIO)KEHHBIX Ha YIOTHOMOYeHHoro. Tak, y Hero crajo
Oorble 0053aHHOCTEI B 00/1aCTU IIPABOBOTO TIPO-
CBEIeHVA HAce/IeHMd, a TakKe B YacTy IpefoT-
BpallleHVs HapYLIEHN: IIpaB U CBOOOJ YenoBeKa 1
rpaxjaHnHa. Takke BIiepBble ObUIM YCTaHOBJIEHBI
Tpe6oBaHMA K KaHAMAATY Ha JO/DKHOCTb YIIOJ-
HOMOYEHHOr0: BO3pacT oT 35 fo 65 ner, Hanu4ue
BBICILIETO 00pa3oBaHMs U OmbITa paboTsl B chepe
3alUTBI TIPAB 4€IOBEKA, OTCYTCTBME CYAUMOCTI 1
HpenATCTBYIOUX pabote 3aboneBanmit (T.e. mpe-
TEH/IEHT He JIO/DKEH COCTOATDb Ha y4eTe B HAPKOJIO-
TMYeCKOM U IICHXOHEBPOJIOINYeCKOM JIMCIIAHCepax).
OMOyzcMaH TakKe OMYYIT HETPUKOCHOBEHHOCTD,
AHAJIOTMYHYIO ey TaTCKOM.

Kak ormeuaer [I. Kymxb6a, YronHOMOYeHHBIN,
B COOTBETCTBMU C 3aKOHOM, HaJleJleH OOLIMpPHBIMM
IO/THOMOYVAMY, TI03BOJIAIOIIVIMI €My B TOM 4MCIIe
BIMATh HA IOMUTHMKY OPTaHOB TOCYHapCTBEHHO
BJIACTY IO OTHOIIEHMIO K IpaBaM rpaxpad. [Ipu
9TOM CJIefjyeT MMeTb B BUAY clenuduky ooiie-
CTBEHHBIX OTHOLIEHWI], B COOTBETCTBUM C KOTOPOM
CerofiHA HAIIM IPak[aHe BOCIPYHIMAIOT Hapylle-
HJie CBOVIX TIPaB KaK HE4TO OOBIIEHHOE, YTO CTABUT
nepes; YIIOTHOMOYEHHBIM IIePBOCTEIIEHHYIO 3aJady
IPaBOBOTO BOCIMTAHMA IPAXKJAH B IyXe YBaKEHNA
IpaB ¥ CBOOOJ, Ye/loBeKa ¥ IPAKJIaHNHA. YCIIEXOB
B CBOEII JIeATEIBHOCTI OH CMOXKET JOCTUYb, JMIIb
CaMOCTOATEIbHO IPVMHMMAsA K PaCCMOTPEHUIO CITy-
Yay HapylIeHN)A IIPaB 4YeloBeKa, TaK KakK Ipaxpa-
He 3a4acTyI0 He IIPVBBLIK/IN alle/UIMPOBaTh B IIOVC-
Kax CIIPaBeIMBOCTU K OPraHaM TOCYHapCTBEHHO
Bractu®. JI. KBapuenus (3amectnrens aumpeKkTopa
HeIIpaBUTE/IbCTBEHHOI opraHusanmyu «LleHTp ry-
MaHUTAPHBIX I[POrPAMM») TAKXKe CYUTAET, 9YTO
YIIOTHOMOYEHHOMY HEOOXOAMMO MCIIONMHATD CBOM

% Kypekba [I. CpaBHUTENbHDBIM aHanu3 pa3BUTAA MHCTUTYTa YNOMHOMOYEHHOro Mo npaBam YenoBeka B Pecnybnuke Abxa-
3uA. Joctyn: http://apsny-chp.org/reception/?ID=219 (gata obpatieHua: 09.03.2018).

3 MapuwaH [1.3. lNMpaBa 1 cBob6ofbl YenoBeka v rpaxaaHuHa B Pecnybnuke Ab6xasma: Oco6eHHOCTU KOHCTUTYLIMOHHO-MPa-
BOBOTO perynvMpoBaHusa: ABToped. AnC. ... KaHa. lopua. Hayk. Poctos-H/[]. 2008. C. 13, 31.

38 B Abxa3um ecTb YNONHOMOUEHHbIM No NpaBam yenoseka. [loctyn: https://abh-n.ru/v-abxazii-est-upolnomochennyj-po-

pravam-cheloveka/ (nata o6pawyeHma: 09.03.2018).

3 Kypekba [I. CpaBHUTENbHDBIM aHanu3 pa3BUTAA MHCTUTYTa YNOMHOMOYEHHOro Mo npaBam YenoBeka B Pecnybnuke Abxa-
3uA. Joctyn: http://apsny-chp.org/reception/?ID=219 (gata obpatieHua: 09.03.2018).
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MPABA YEJTOBEKA

A.B. lornHos

00513aHHOCTY aKTMBHO, @ TaKXe OTMedaeT (DakT
HOZIEPXKKM JaHHOTO MHCTUTYTA CO CTOPOHBI 0011e-
cTBa (MpaBO3aIUTHBIX OPraHM3AINII) B [le/ie 3allu-
ThI TIPaB U CBOOOJ, YenoBeKa Ha Tepputopun Pecry-
Omuku Abxasusa®.

CaM YHOMTHOMOYEHHBII IO IIpaBaM 4Ye/loBeKa
[.3. MapmaH noguepKuBaeT, YTO JJaHHaA J[OJDK-
HOCTb co3faHa B Pecriybnuke A6xasus [jIsi Makcu-
MaJIbHOTO COOTIONEHNS TOCYAapCTBOM IIPaB Yeo-
Beka. [0BOPs HEMIOCPEICTBEHHO O IPaBax Ye/loBeKa,
OH OTMETWJL, YTO CYILECTBYET psifi IpobieM B paboTe
IPaBOOXPAaHUTEIbHBIX OPTaHOB, B CyIeOHOII cucTe-
Me UM CUCTeMe JCIIOMHeHNs HaKa3aHmil, B chepax
3[paBOOXpaHeHMsA ¥ 0OpasoBaHMA M, HAKOHELl, B
cepe sxmmmiiHoro mpasa*’.

JI. KBapuenmusa B OTHOLIEHMY BXXHOCTM HJIA
AGXasyy y4pexfieHrsaA MHCTUTYTa YHOTHOMOYEH-
HOTO TOBOPUT, YTO OOI[ECTBEHHOCTb C OTPOMHBIM
SHTY3Ma3MOM OTHECTach K pas3paboTKe M IIPYHA-
o 3akoHa PA «O6 YIOTHOMOYEHHOM II0 IIpaBaM
yenoBeka B Pecrybnmke Ab6xasus». [paxpmane mo-
BEPUIN, YTO TOCY[APCTBO 3aMHTEPECOBAHO B IIO-
ABJIEHMN PeaIbHOTO MEeXaHU3Ma II0 3aIyUTe IpaB I
cBoboy denoseka. Ho ToT ¢axt, 4To mocie yupex-
JieHVA YKa3aHHOM JO/DKHOCTM TaK M He ObUIM pe-
IIeHbl OPTaHM3aIMOHHbIe (PMHAHCOBO-TEXHMYECKIIE
BOIIPOCHI (He OBUI YKOMIIEKTOBAH LITAT, He OBIIO
HpefoCTaBIeHo paboyee MeCTo, 1 T.J1.), APKO OTpas-
VI peasibHble IPUOPUTETHI PYKOBOJCTBA CTPAHbI 110
OTHOLIEHNIO K JAHHOII IIpobyieMe.

Heo6xonmuMo oTMeTUTD, 4TO y YIO/THOMOY€EHHO-
ro He TO/IBKO He ObUIO cBoero oduca. bomee Toro,
ero HesTeNbHOCTh (pakTM4ecKu He (MHAHCUPOBA-
J1aChb TOCYIAPCTBOM, B Pe3y/IbTaTe Yero OH ObUT BbI-
HY’)KfIeH JOOPOBOJIBHO CIIOXKUTh C Ce0sl IOTHOMO-
yys. ITomumo Bcero [I. Mapiian B KauecTBe OfHOI
U3 IPUYMH CBOETO YXOfja Ha3Ba/l «KHECOI/IACHe C II0-
JIUTUKOJ, KOTOPYIO IIPOBOAUT PYKOBOACTBO Halllell
CTpPaHBI B L]e/IOM 1 KOTOpas 3aTparusaet Bce cepol
KU3HEJEATEeNbHOCTY HALIMX TPaXK/aH...» ",

Briocnepcreun, 21 mapra 2018 r., Ha JOKHOCTD
YII0THOMOYEHHOTO II0 TIpaBaM YeloBeka OblIa u3-

Opana A. Ilakpeir. 3a xanpuparypy A. Ilakpein
mporonocoBanu 25 penytatoB Ilapmamenta PA
HPOTUB TPeX, ABa OloyyeTeHs ObUIM IPU3HAHBI He-
peiictutenpubiMu®. A. IMaxpsin ¢ 1999 1. saBa-
nach pykosopureneM nporpammel «[Tonck 6Ges Be-
CTY IPOIABIINX JIAIL, BO BpeMs IPy3MHO-abXa3CKoii
BoltHbI». C 2006 mo 2009 r. oHa KOOpAMHMpPOBaIa
npoekT «IIpofByKeHne IpaXkIaHCKUX MHUIMATUB,
HaIIpaB/ICHHBIX Ha YKpeIUIeHNe YeoBedecKoil 6es-
omacHoctu». C 2007 r. Bxogut B coctaB CoBeTa
AMPEKTOPOB HENpPaBUTENIbCTBEHHON OpraHM3aLUy
«lJeHTp ryMaHUTApHBIX IPOrpaMM», Kypupys pa-
00Ty II0 HAIpaB/IeHNMIO 3allMTHI IIPaB YeI0BEKa;
¢ 2009 r. 3aHMMAETCA TPABO3ALUTHON JEATENIbHO-
cThI0 (B paMKax OecIUIaTHON OOIeCTBEHHOI Mpu-
eMHOI1 110 TpaBaM denoBeka). C 2011 1o 2016 1. yien
Ob6uectBenHoit nanartel PA*. VHpopmanus o Ka-
KoJ-mn60 pestenbHOCTH A. lIIakpbin B JODKHOCTI
YIonHoMO4YeHHOro 1O NpaBaM 4enoBeka B Peciy-
Omuke AGXa3ns Ha JaHHbII MOMEHT OTCYTCTBYeT.

6.3. CpasnumenvHolili aHAIU3 CIMAHOBTIEHUS
uncmumyma ombyocmana 6 Abxasuu u Poccuu

Heo6xomnMo OTMETUTD, 4TO YIIO/THOMOY€EHHBII
10 ITpaBaM 4yesoBeka (OMOYACMaH) JOCTaTOYHO MO-
JIOZI0¥ MHCTUTYT B 000MX rocyaapcrsax. Ho ecu B
Poccym oH Bce-TaKu CIOXKWUIICA, HECMOTPS Ha TsXKe-
7Ible YCIOBUA, KaK LIeHHbIN I€MOKpaTUYeCKNil VH-
CTUTYT B 00/1aCTH 3aIUTBHI IIPAB U CBOOOJ YelIoBeKa
Y TPaXJaHMHA, TO B AOXa3uy Mbl, K COXaJICHNUIO,
3TOro He HabmozaeM. 3a KOPOTKuMIt CpoK B Abxasun
MHCTUTYT OMOyAcMaHa TpaHCHOPMUPOBANCA W3
HPe3UAEHTCKOro (HaIe/IeHHOTO CYTry0o JeKOpaTuB-
HBIMU (pYHKIMAMM) B ITAPJIAMEHTCKUIL, HO TaK U He
3apaboTa o IpUYMHE OTCYTCTBUSA (PUHAHCOBOI 1
TEXHIYECKOIT OfIeP>XKKI CO CTOPOHBI TOCYAApCTBaA.
Bripouem, Kak Mbl BuguM, B Poccuy MHCTUTYT OM-
OyncMaHa ¢ yCIiexoM IpollieN JaHHBI 9Tal B CBOEIT
VICTOPUI, B TOM YMCTIe IIPEOO0IeN IIPOobIeMbl MaTe-
pUAIBHOTO ObecIedeHysi, MOMUTNYECKO T OOpbOBI
HoMeHKmarypnl ObiBureit [IK KIICC ¢ mpeonorn-

40 Abxasckuin ombyfcmaH: 6e3 oduca, Ho B pabote. loctyn: https://www.ekhokavkaza.com/a/28557329.html (gata obpa-

weHuns: 09.03.2018).

4 OmbyncmaH MapluaH: rpaxzaHe B OCHOBHOM »aJlyloTCA Ha MCNonHUTeNbHyo BnacTb. [loctyn: http://sputnik-abkhazia.
ru/Abkhazia/20161124/1019937569/ombudsmen-marshan-grazhdane-v-osnovnom-zhaluyutsya-na-ispolnitelnuyu-vlast.

html (gaTa o6pauieHus: 09.03.2018).

42 OmbyacmaH ImuTpurin MapliaH ocBoboxaeH oT fomkHocTy MapnameHtom Abxasun. Joctyn: http://sputnik-abkhazia.
ru/Abkhazia/20171016/1022141162/ombudsmen-dmitrij-marshan-osvobozhden-ot-dolzhnosti-parlamentom-abxazii.

html (gaTa o6pauieHus: 09.03.2018).

4 Inapkoe ronocoBaHue B abxa3ckom napnamente. loctyn: https://www.ekhokavkaza.com/a/29113750.html (gaTa o6pa-

weHus: 27.05.2018).

4 Acvpa LWakpbin n3bpaHa YnosHOMOYeHHbIM Mo npasam Yyenoseka B Pecnybnuku Abxasua. loctyn: http://abkhazinform.
com/item/7168-asida-shakryl-izbrana-upolnomochennym-po-pravam-cheloveka-respubliki-abkhaziya (nata o6patyeHus:

27.05.2018).
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YeCK)M YY>KABIM 3allaHBIM MHCTUTYTOM TOCYHap-
CTBEHHOJ BJIACTM, @ TaKXKe HeNpUATUA CO CTOPO-
Hbl 00mjecTBa. Bo MHOroM, KOHEYHO, CTaHOBJ/IEHME
uHCTUTYTa OMOyacMaHa B Poccum aro 3acmyru
C.A. Kopanesa u — B 6ombureit crenenn — 0.0. Mu-
poHOBa (KOTOpBIiT GaKTHYeCKN CO3/as JAHHBII MH-
ctutyt ¢ Hyns). K coxanenno, cerogns B Abxasun
I0pUCTOB-TIPAaBO3alINTHIKOB Macutaba MupoHoBa
HeT.

Kpome Toro, He cTouT 3a6bIBaTh 1 JIBE OCHOBO-
TOJIaTaoIVie IPUYMHBI, He T03BO/IVBIINE HOPMAJIb-
HO PasBUTbCA JAaHHOMY UHCTUTYTY:

1. A6xasusa CpaBHUTENILHO MOJIOJOE TOCYfap-
CTBO, KOTOpOE OTCTanBajI0 CBOI HE3aBUCUMOCTD B
TAXKEJbIX MOC/TEBOEHHBIX YCIOBMAX, C paspylIeH-
HOJI 5KOHOMMKOV ¥ B YCIOBUAX MEX]YHAapPOIHOI
6rmoxazpl. K coxanenmio, Ha CerofHAIIHMI [ieHb
5KOHOMIYECKYI0 0/10Kajly MOTHOCTBIO IPEOfoNeTh
He yzanoch. Abxasuio mmpu noggepxxke Pocenn ce-
TOf{HA TIPU3HAMN IOPAAKA IIEeCTH TOCYJapCTB, IpK
3TOM [iBa IIO3JJHee OTO3BA/IM IpU3HaHME (MOTMBIU-
Py# CBOE pellleHye SKOHOMIYECKMMI IPUYMHAMI).
OueBUAHO, YTO NpPU TAKOM MEX/YHApPOJHO-TIONN-
TUYECKOM CTaTyce MOJTHOLIEHHO Pa3BMBATbCH KO-
HOMMYECKY PecIy0/1Ka He B COCTOSAHNN.

2. Bropasd mpmymMHa 3aK/I0Ya€TCA B IIpEHe-
OpeXXMUTeTbHOM OTHOLIEHUN K IpaBy B Lenom. Ha-
CelleHNe IPeAIIoYNTaeT He Ipuberarb K ycayram
IPaBOOXPAHUTEILHBIX OPTaHOB U CYHOB, HOJIaras
UX [JeiicTBUA HedPPEKTUBHBIMU ¥ 3aTSHYTBIMM.
3avyactyio rpaxjaHe Pecriybmuku A6xasus mpep-
HOYMTAKT paspellaTh CIOPBl CAMOCTOATEIBHO,
0e3 BMeIIATeNbCTBA TOCYAAPCTBA, IIyTeM, HAIpHU-
Mep, TPafVILIIOHHBIX HOpM Armcyapa [/IormHos
2015d:118; Jlormuos 2015b:32-33]. Kpome Ttoro,
HeCMOTPs Ha TOT (aKT, YTO OUIIMATBHO OCYIIECT-
BJICHJE IIPABOCYAME 3alpelleHO MHBIMU OpraHaMu,
KpOMe CyJioB, Ha Tepputopuy A6Xasum JeiiCTByeT
TaKoOil KBasucypeOHsbIl opraH, kak CoBeT crapeii-
IIJH, pellleHye KOTOPOro XOTb He MMeeT 3aKOHHOI
CUJIBL, HO HOCUT PEKOMEH/IaTeNbHbIN Xapakrep. EMy
TPaJULMOHHO TpKpaercs 6onpinoe 3HaveHue [Jlo-
ruHoB 2018a]. B ceropHsuIHee BpeMs, y4MThIBas
HONMTUKY TOCYAPCTBA IO BO3BPAIIEHMIO pera-
TPUAHTOB (IIOTOMKOB MYXa/KMPOB), @ PaBHO IIpU-
HJMas BO BHUMaHUe HeCTabMIbHOCTDb Ha bivkHeM
BocToke, HEYKIIOHHO pacTeT KONIMYeCTBO MCIIOBe-
AYIOLIMX UCIaM. 9TO B KOHEYHOM CYeTe IIPUBOIUT
K JJiee O BO3POXK/ICHNNU U TIPUMEHEHNUN B CyfiaX 1
B HApOJHOM (IIPMMMPUTENTBHOM) IPABOCYAUM He
TOJIBKO afIaTHOTO IIpaBa (HOpPM OOBIYHOrO IIpaBa),
Ho u mapuara [Jlormnos 2018b]. CymecTByeTr Tax-
e psfi mpo6sieM opuIanbHOI CYAeOHOI BIacTH, a
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VIMEHHO HEUCIIOJIHeHMe CyfieOHbIX pelleHMnit, orpa-
HJYeHHA He3aBUCYMOCTDb I HECMEHAEMOCTb CYHeil,
JIOCTYIIHOCTD CYJa /1A TPKAiaH 1 T.1. Bripodewm, atn
3a/1aul JJO/DKHBI OBITD PElIeHbI B XOJle Pa3BepThIBa-
foweiicss B Pecniy6nmke A6xasust cypeOHO-KOHCTH-
TyLMOHHO pedopmsl [Jlornuos 2017b:58-59].

B Poccunm xe MBI cTankuBaeMcs ¢ Ipo6aeMoit
nomTu3ayy (0COOEHHO CO CTOPOHBI OIITO3ULIIN
M 3allafiHBIX CTPaH) NpoOIeMbl HAapyIIeHMiI HpaB
geoBeka. Kpome Toro, njeT cucreMaTnieckoe Ha-
THeTaHMe IPOTECTHBIX HACTPOEHMUIT 4acTU Hacese-
HMA (B IepBYI0 OYepeib, B Cpeie HeCOBEpPIICHHO-
JIETHMX U CTY[,eHTOB). VIX BHMMaHMe okycupyercs
Ha OCTPBIX T'OCYJAPCTBEHHBIX IpobeMax (B TOM
4yIC/Ie Vi CBSI3AHHBIX C HAPYIIEHMEM IIPaB YeloBeKa)
nocpenctBoM CMVI (MHOCTpaHHBIX areHTOB) U CO-
IMabHBIX ceTeil. O4eBUHO, B JAHHBIX YCTOBUAX
0Cc00YI0 3HAUMMOCTb IPUOOpeTaeT MHCTUTYT YIIOI-
HOMOYEHHOTO II0 3allliTe IIPaB Ye/loBeKa, MpuyeM
He TO/IbKO JJIA BOCCTAHOBJICHN I HAapPYIIEHHBIX IIPaB,
HO ¥ JIA NIPeRyNpeXXAeHNA TaKUX HapylIeHUIT 1Iy-
TeM IIPOCBelleHNs 061ecTBa 0 MpobemMax Ipas Je-
7oBeKa (4TO 0COOEHHO aKTYa/IbHO [l MOJIOZIEXN).

7. 3akmoyeHue

IlogBopA MTOTr [lAHHOMY MCCIEOBAaHMIO, OT-
MEeTVM, 4TO YIIOTHOMOYEHHBII — 3TO, B IIEPBYIO
o4epe/ib, MONONHUTEIbHDI UHCTUTYT, TApaHTUPY-
IO 3alIUTY NpaB 4YelOoBeKa OT HapYIUEHMI CO
CTOPOHBI TOCYJAPCTBEHHBIX OPraHOB U JJOIDKHOCT-
HbIX /iy, OH NIpUMeHAeTCA OMMMO MHBIX IIPaBo-
3alIMTHBIX MEXaHN3MOB: IIPeX/ie BCEro, OpuInab-
HOJT CyZieOHOT CHCTEMBI, @ TaK)Ke MEeXIYHapOJHbIX
CPeZCTB 3aIliUThI IIpaB 4e/loBeKa, TakuX Kak EBpo-
neiickuit Cyp 110 IIpaBaM 4e/ioBeKa.

Kak MblI y>Xe oTMedYanyu, MHCTUTYT YIOTHOMO-
YEeHHOTO — 9TO 0CO0BIT MHCTUTYT. DakTidecKuit
KOX[IbIl YIIONTHOMOYEHHDIJI II0 IIpaBaM Ye/I0BeKa
paboTaeT B YHMKA/IbHBIX YC/IOBUAX, IPOJUKTOBAH-
HBIX 0COOEHHOCTSIMMU ero CTpaHbl. TakuM o6pasom,
UX QYHKIMOHMPOBAHNE U OPTaHM3ALNA PA3TNYHBL.
Cnenmondeckre 4epTbl CTpaH (3KOHOMUYECKUe,
HONMTNYECKMe, HALMOHAIbHbIE ¥ IIPaBOBbIE) IIO-
poXpaT MHOroo6pasme (OpM JaHHOTO VHCTHU-
TyTa. Tak, Hampumep, B MYCYIbMaHCKMX CTpaHaX
MHCTUTYT YIOTHOMOYEHHOTO CBA3aH C IIOHATHEM
«MyXTacub», 1 ero AesATeNbHOCTD HOAYMHEHA IIPUH-
nymam mapuara [Uzaimah 2017; Karim 2018].

Kak Mbl Bupienu panee, Hamboree IOIYy/IApHA
TeopysA IIPOUCXOXKJeHMs omOyncmana us Illse-
1y (4TO M OTPa3MIOCh B CAMOM Ha3BaHMU JJAHHO-
ro mMHCTUTYTa). TakuM 00OpasoM, IPONCXOXK[eHMe
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JlAHHOTO MHCTUTYTa HEPaspbIBHO CBA3AHO C upieel
napnamentapusMa. Kpome toro, 1mo cBoeii cyTu oH
ABJIAETCA BaKHBIM 9/IEMEHTOM B peany3aluy IpyH-
LIUIIOB pasfie/ieH)s BIacTell ¥ BEPXOBEHCTBA IIpaBa.
W ecnmu B Poccynm MHCTUTYT YIIOTHOMOYEHHOTO YKe
3apeKOMeH/I0BaJI Ce0s KaK Ba)KHbIII OpTaH I10 3all-
Te IpaB ¥ CBOOOJ YeoBeKa ¥ TPaK/jaHHa, TO B AG-
Xa3UMY C €T0 [IeATeIbHOCTDIO CBA3aHbI OIIPefie/IeHHbIe
npo6embl (B IepByIo 0Ueperb, MaTepuanbHble). Tax,
CErofHsA y>Ke BTOPOJ YIIOTHOMOYEHHBIN B MICTOPUI
Abxasuu pakTuecKy 3aKOHYN CBOIO TPYOBYIO Jie-
ATENbHOCTD, HE Pealn30BaB BO3/I0)KEHHbIE HAa HETO
006sA3aHHOCTU 1O 3aluTe IpaB denoBeka. OTCyT-
cTBMe (PMHAHCUPOBAHUA CO CTOPOHBI TOCYHAPCTBA
rOBOPUT 00 OTHOIIEHMM O(UIMATBHOM BIACTU K
npobreme mpas yenoBeka B Pecriy6nuke A6xasms.

Heo6xonumo oTMeTHTB, 4TO IpobyieMa Ipas ye-
noBeKa B AGXasuu CerofHs — 910 IpobiemMa He TONb-
KO camoit Abxasuu, Ho 1 Poccuu B cuty psijja IpuymH.
Bo-1epBbIX, ¢ TOYKM 3peHMsA CTPAH, He IPU3HABIINX
He3aBUCUMOCTh PecriyOrmvky A6xasus, B IIepBYIO
ouepenb CIIA, rocymapcts — wienoB EC, a Taxxe
Ykpannn!l u [pysun, 3a Bce HapylleHUA IIpaB 4eJo-
BeKa Ha Tepputopym A6Xasuy CerofHsA COBOKYITHO
HeCyT OTBETCTBEHHOCTb Poccmsa (Tak Kak OHa pac-
CMaTpUBAETCA JaHHBIMU CTPAHAMU B KauyecTBe IOCy-
lapCTBa-arpeccopa, OKKYIMPOBABIIEro TEPPUTOPHIO
Ipysun) u Ipysust, KoTopasi HeceT OTBETCTBEHHOCTD
3a HapyllI€eHMe IIpaB Yell0BeKa Ha BCEll CBOEN Teppu-
TOpKY (B TOM YJNC/Ie M Ha HETIOAKOHTpPO/bHOI) [Jlo-
riHOB 2016:221-222]. PazymeeTcst, 9TO HONMUTUIUPO-
BaHHAsA TOYKA 3PEeHM, He MIMEILIas HIYero ob1ero
HJ C M&XKIYHapOJHbIM IIPAaBOM, HM C PeabHOCTBIO,
r7ie Poccus BbIcTynaeT B KadeCTBe MUPOTBOPIA U ra-
paHTa Mypa B a0Xa30-TPy3MHCKOM KOHQ/IMKTE.

B T0 >ke BpeMs BblllIeyKa3saHHYIO IIO3ULIMIO pas-
IeNAI0T MeKYHapOJHbIe OPTaHbl TpaBocyaus. Tak,
Hanpumep, B EBponeitckuii Cyp 1o mpaBam 4enose-
Ka ObIIM TofaHbl XKanobsl «Mamacaxmucu, Hanasa,
Mexysna, Canas, [Isanmu u Torua nporus [pysun u
Poccun». B otBet Poccmiickas Penepanna yxasana
Ha crenyomiye (HaKkThl: BO-IEPBBIX, ObUI IPOMYIIeH
CPOK TIOfIauM )Kano0bl; BO-BTOPBIX, He ObUIN MCYep-
IIaHbI CPECTBA BHYTPUTOCYAAPCTBEHHOI IIPABOBOIA

3ammThl. BMecte ¢ TeM OTBepraauch IOIBITKYU II0
BO3/TIOKeHMsI Ha POCCHI0 «OTBETCTBEHHOCTH (9KC-
TePPUTOPHANBHOI IOPUCANKIIVN) 32 AeiicTBUA odu-
IM/IbHBIX OpraHoB ByacTu Pecny6nuku A6xasus B
paMKax Tak Ha3bIBaeMOI1 JOKTPUHBI «3PPeKTNBHO-
ro KOHTponmsi»»®. TeM He MeHee HEOOXOAMMO OTMe-
TUTb, 4yTo EBpomnelicknit Cyp o mpaBaM 4enoBeka
y>Ke paccMaTpuBasl CXoxee fiefio B oTHoweHyu Poc-
cuy B paMKax 3QPeKTMBHOTO KOHTPOJIS, @ MIMEHHO
peno «Vmamky n ocranbuble mpoTys Poccun u Morn-
JIOBbI», B KOTOPOM OTBETCTBEHHOCTD 32 HapylleHMe
paB 4YenoBeka B [IpugHecTpoBbe Obla BO3IOXKEHA
Ha Poccuio 1 Monposy*.

Poccus, 6e3yCHOBHo, IAHHBIN NTOAXOL, OTPULAET,
nogyepkuBast, 4To Abxasus (paBHO kak u IIpupHe-
CTPOBbE) — 9TO HE3aBMCUMOE TOCYIAPCTBO U CaMO-
CTOATE/IbHBIN CYObeKT MEeXAYHAPOZHOTO IIpaBa, a
He OKKynmposaHHas Poccueit Teppuropus Ipysun,
KaK TIBITAIOTCSA JJOKAa3aTh HAIIM 3alafiHble KOJIIerH,
¥ 3 BCe CBOU JIEVICTBVIA OHA JO/DKHA HECTY OTBET-
CTBEHHOCTb CaMOCTOATENbHOY .

ABTOp 1O71araert, 4To AHHAA MpobIeMa BO MHO-
roM 00yC/IOB/IeHa KPM3UCHBIM COCTOSIHUEM COBpe-
MEHHOTO MeXYHAapOJHOro IpaBa. Tak, Hampumep,
ITpesunent PO B.B. Ilytun crpasefinBo yKasblBa-
eT Ha «Bce Oosbliee IpeHeOpekeHne OCHOBOIIOIA-
TaoMI IPUHLUIIAMY MEeXIYHAPOIHOTIO IIpaBa»,
a TaKkoKe NMOJYePKUBAET TOT (AKT, YTO «OTHEIbHbIE
HOPMBI, /13, II0 CYTH, 9yTh /I He BCA CUCTEMA TIpa-
Ba OJJHOTO TOCY[]APCTBA, IIPEeX[e BCEro, KOHEYHO,
CoenyHennbix IlITaToB, mepemartyna cBOM Halyo-
Ha/IbHbIe I'PAaHNIIBI BO BCeX cepax: U B SKOHOMUKE,
¥ B IIOJINTVKE, U B TyMaHUTApHOI cepe — 1 HaBs-
3BIBAETCA APYTUM IOCYAAPCTBAM» ™S,

Cama npo6ieMa >ke BO3TI0XKEHNS OTBETCTBEHHO-
CTM 3a HapyLIeHV:A IIPaB 4elOBeKa Ha TePPUTOPUM
Peciyonvikm A6xasusi Ha Jpyrue rocygapcTsa, 1o
MHEHMIO aBTOPa, IPOVICTEKAeT U3 HeXKeJTaHNA BbIILe-
YKa3aHHBIX CTPaH BUJeTb B AGXa3uu paBHOro cebe
cybbekTa MeX/[yHapogHOro IpaBa. JJaxe B paMKax
JKenesckux puckyccnit A6xasust u IOxuas Ocerns
He MMEIOT CTaTyca paBHONPaBHBIX [pysum cTOpOH,
4TO (DaKTMYECKN HU3BOAUT JAHHOE HAYVHAHNE JI0
«HepopmanpHOi» auckyccun. C.M. MapxkenoHos

40 anobax «Mamacaxnucu, HaHaBa, Mexy3na, CaHas, [1anu u lorua npotus Ipy3un n Poccun». JocTyn: http://minjust.

ru/ru/novosti/o-zhalobah-mamasahlisi-nanava-mehuzla-sanaya-dvali-i-gogiya-protiv-gruzii-i-rossii

27.05.2018).

(nata obpalyeHus:

4 To matepuanam MNoctaHoBneHus EBponeiickoro Cyaa no npasam yenoeka ot 8 ntona 2004 r. no geny «Mnawky u gpyrue
npotus Mongasuu 1 Poccun» (llascu and others — Moldova and Russia) (»kano6a N2 48787/99) (bonblwas nanata). — C[1C

«KoHcynemaumlintoc».

47 Poccna HanomHuna ECMY, yto He oTBeyvaert 3a peicteua Abxasuu. Joctyn: https://ria.ru/world/20170531/1495481285.

html (gaTa o6pauieHus: 09.03.2018).

4 BblcTynneHne 1 ANCKyccra Ha MIOHXeHCKON KOHpepeHLUy Nno Bonpocam noanTuku 6esonacHoctu. Joctyn: http://
kremlin.ru/events/president/transcripts/24034 (nata obpauyeHus: 27.05.2018).
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OTMeYaeT, 4TO BO MHOTOM CTaTyC PyTUHHBIX 1 Oec-
HepcreKTUBHbIX YKeHeBcKye aucKyccuy npuobpenm
6aroziaps B3ayIMOMCK/TIOUAIOIIMM Le/IAM U 3aJiadaM
y4YacTBYIOIIMX B HUX cTOpoH. Ilenbto Ipysun saBnA-
eTCsA TEepPUTOpUATbHAS LIETIOCTHOCTb, AbXasum u
I0xHOI OceTun - mpu3HaHNe He3aBUCUMOCTH, 2
Poccun - nerutumaryus «HOBBIX peanuii B 3aKaBKa-
3be» (4TO OBUIO IPOIMCAHO B ABYX pefakiyax KoH-
LTI POCCUIICKOI BHELIHEN HOMUTIKM)™Y.

Bo-Bropsix, mopsaxa 90% sxureneit Pecrry6mikn
Abxasus - ato rpaxpane Poccuiickoit Pepepariyn,
a OCHOBHas 0053aHHOCTD JTI0O0T0 IeMOKPATIYeCKO-
IO ¥ IPaBOBOTO FOCY/IapPCTBA CETOJHA — 3TO 3allUTa
paB ¥ cBOOOJ, CBOMX IPaXkaH (B TOM YNC/Ie 1 TIPO-
KMBAIOILIMX 32 pyOexxoMm).

IIpn sTOM CrefyeT OTMETUTD, YTO B Ab6Xasuu B
2016-2017 rr. MeX/lyHapOJHbBIM LIEHTPOM VMEHU
Ynoda Ilanpme mpoBopunock nccinegoanye «Co-
CTOSIHUE IIpaB 4Ye/loBeKa B AOXasuy CeropHs», oc-
HOBHBIMY MUTOTaMy KOTOPOTO OBbUIV IIPeNIOKeHNA
10 BBEJEHUIO MEXIYHApOJHOIO MOHMTOPMHIA 3a
COOMIOIeHIIeM TIpaB 4e/loBeKa, a TakkKe AMAjor ¢
IPU3HAHHBIMM MEX/[YHAPOHBIMM 3KCIIEpTaMM B
00671aCcTy 3aLIMTHI IIPaB YemoBeka™.

Cnenyer oTMETUTD, YTO CETONHS CIOKIIACh He-
OnmaronmpuATHAsA CUTyalusA, KOIfia IpaxpaHe Poc-
cuiickoit  Defiepaluy, MOCTOSHHO IIPOXKMBAIOIVe
B PecriyOnuke A6xasys, OTHIPaB/AOT >KanoObl Ha
HapyllleH/e CBOMX IIpaB OpraHaM TIOCY[apCTBeH-
Hoil Bmactu Poccmiickoit ®epepauym (B Yrpasie-
uye no genaM Ilpesupenta PD, Coser Penepaunu
®C PO, lenepanbuyto npokypatrypy PP, MU] Poc-
cun 1 T.1.). Jlanee, jaHHbIe OpraHbl B PaMKax [MIIIO-
MAaTHYECKO 3aIUTbl ¥ KOHCY/IbCKOTO COJEVCTBIA
OTIIPAaB/IAIT JaHHbIe >kanobsl B [ToconbctBo PO B
Pecriy6rike A6xasus — Ifie Te ¥ OCTAITCs 6e3 OTBeTa.

CeropHsi B pecryOmuke Hpoxoput pedopma
CyfieOHOM CHUCTeMbl, NpU3BAHHAA MOJEPHUSVPO-
BaTb CUCTEMY CY[iOB, 3aKpeIUTb IPMHIUII pasfe-
JIeHVA B/IacTeil (IOCPeACTBOM YYPEX[ieHNsA ClIe-
LMaIX3MPOBAHHOTO OpraHa KOHCTUTYLVIOHHOTO
KOHTpO/A — KOHCTUTYIMOHHOrO Cyfa U Je/nernpo-
BaHNA eMy B KauecTBe OCHOBHOI (pyHKILMM peann-
3alMI0 IIPVMHIUIIA Pa3fiele s BIacTell B pecy6mm-
Ke), a TAKXKe YCU/INTD 3aIUTY IIPaB YeJioBeKa (B TOM

4 MapkenoHoB C. eHeBCKMe KOHCYNbTauuu:

HYHbl

4yIC/le OT He3aKOHHBIX 1 HECITPaBe//INBBIX peIleHNIT
CYZIOB IIyTeM YCUJIEHUS HEe3aBUCUMOCTU CyfeOHOI
B/IACTY) ¥ TIOBBICUTH KOIMYECTBO VCIIONHEHHBIX
cymebHbIX pemeHnit. [IpuxoanTcss KOHCTaTUPOBATD
TOT (aKT, 9TO 9TM 3aauy HaKTUUECKV He BBIIOJ-
HeHbl B TIonMHOM 00beMe [Jlormuos 2015b:113; Jlo-
riHOB 2017b:58-59]. D10 CrencTBuUE, B IEPBYIO OYe-
penb, cnenyoumux GakTopoB:

1. ®uHaHCOBO-MaTepuanbHble TpygHOCTH (OT-
CYTCTBME JO/DKHOTO MaTepMalbHO-TeXHNYECKOTO
OCHAIlleHNA Cyfia U CYHeil; HeyIOB/IeTBOPUTEIbHOE
COCTOsIHME 3aHMMAeMBIX CyflaMI TIOMELeHNUIT, TPy
3TOM 3JaHUe HOJ HYXbl KoHCcTUTYyIMOHHOTO Cyzna
u BoBce oTcyTcTByeT) [/lormuo 2015b:113-114;
Jlormuos 2015a:90-91; Jlormuos 2017a:70-71; Jlorn-
HOB 2017b:59-60].

2. HeucnonuseMocTp cypeOHBIX pelleHuii Mo
BJIHE HEJJOCTATOYHOI YKOMIUIEKTOBAHHOCTI CITYK-
OBl CyZeOHBIX IIPUCTABOB™.

IIpn 5TOM HEOOXOAMMO OTMETHUTD, YTO CETOJHS
3HaUMTeNIbHAsA 4YacTb Orompkera Pecrybmuku A6-
XasuA — 3TO 6e3BO3Me3JIHasA IIOMOLIb CO CTOPOHBI
Poccnmiickoit @epeparyn. Tak, 110 gaHHBIM 0dULH-
azpHoro caiita IIpesupenta PA, rocygapcty 6bum
HpenocTaBieHsl «uHaHcoBasg momoub Poccnmii-
ckort Qepmepanyy B LEIAX COLMATBHO-IKOHOMI-
4eckoro pasButus Pecniybnuku A6xasus B cymme
2620 MH py0. 1 O0)KeTHbIe MHBECTUIINY B paMKax
peamusanun «/HBECTULMOHHONM IpPOrpaMMbl CO-
IeVICTBUSA COLIVIA/IbHO-9KOHOMMYECKOMY Pa3BUTHIO
Pecniy6rmukm Ab6xasust Ha 2015-2017 rogbl» B CyM-
Me 2096,3 myH py6.»*2. Ho, o ganubIM oT4yerta «O6
VICTIO/IHEHUM JOXOJHOV YacT PecryOIMKaHCKOTo
6101KeTar, 10 cocToAHMIo Ha 1 moondg 2017 1. 06-
asg CyMMa 3alUIaHMPOBAHHOTO OIOfpKeTa JHOJDKHA
6pi1a coctaButb 8 066 570,0 py6. VI3 Hux 6e3B03-
Me3JjHble IOCTYIUIeHyst BKmovanu (1) ¢prHaHCOBYIO
nomolnb ot Poccutickoit Pefepaluy B LeAX COLU-
aJIbHO-9KOHOMMYeCKOro passutust — 620 500 pyo6.;
(2) ¢unancosyw nomorp Poccuiickoit Pepeparyin
B IIE/IAAX OCYILeCTBICHNUA OIO/PKeTHBIX IHBECTULII
B paMKax peamusauuu VIHBECTMIIMOHHON IIpo-
rPaMMBbI COZIEMICTBUA COLMAIbHO-9KOHOMUYECKOMY
pasButuio Peciyonmuku Abxasus — 2 096 290 pyo6.
IIpu 5TOM peabHO MOTy4YeHHbIe CyMMbI PaBHSIICH

nm  oHu? 2018. [Joctyn: https://sputnik-georgia.ru/

columnists/20180403/239926785/Zhenevskie-konsultacii-nuzhny-li-oni.html (aata o6payeHna: 27.05.2018).
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% Hammarberg T., Grono M. Human Rights in Abkhazia Today. 2017. URL: https://www.palmecenter.se/wp-content/
uploads/2017/07/Human-Rights-in-Abkhazia-Today-report-by-Thomas-Hammarberg-and-Magdalena-Grono.pdf
(accessed date: 09.03.2018).

51 ABu36a b. Xagkumba: ecnv Cyn NpuHAN peLleHne, To OHO JOSMKHO ucnonHaTbea. [Joctyn: https://sputnik-abkhazia.ru/
Abkhazia/20150811/1015432963.html (gaTa o6paiieHuns: 09.03.2018).

2 CnpaBKa O COLMaNbHO-3KOHOMMYECKOM cocToAHun Pecny6nuknu Abxasua. Joctyn: http://presidentofabkhazia.org/
respublika_abkhazia/economy/ (pata obpatieHus: 09.03.2018).
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1242 151,3 u 586 072,7 py6. coorBeTcTBeHHO. Dak-
TUYECKM IMEHHO HEJJOCTaTOYHBII 06'beM JeHEeKHBIX
CPeZICTB He I03BO/IMII HY IIPOBECTH B IIOJIHOM Mepe
CYyHeOHYI0 KOHCTUTYLMOHHYIO pedopMy, HU yupe-
[UTh MHCTUTYT YHOJTHOMOYEHHOro B Pecmy6imuke
Abxasus.

B cBA3M ¢ BbILIEN3/I0KEHHBIMU 00CTOATEIbCTBA-
MM BO3MOYKHBIMU IPEJCTAB/AITCA TPY BbIXOJA 13
CIIOKUBULIENCA CUTYaLUN:

1. VYBemmuurb 06beM (UHAHCOBOI MOMOIIN
Poccuiickoit @epepanyn Peciybnuke A6xasus (Ha
KOHKPETHBIE Iie/IeBble HYXK/IbI).

2. YKecTouuTb KOHTPOIb HaJ, PACXOfIOBAHN-
eM BblJie/Ls1eMoil PMHAHCOBOII IIOMOILY U1 HATIPaBUTD

Cnucok NTepaTypbl

1. Bawwnmos M. 2007. NHcTUTYT ombyacmaHa B CTpaHax
CHI v Bantun. — Poccutickas tocmuyus. N2 6. C. 68-74.

2. boiiyosa B.B. 1996. Cryx6a 3awumel npas yenoseka u
epaxoaHuHa. Muposoti oneim. M.: bek. 408 c.

3. Bonkos [.H. 2015a. icTopuyecKkmnii onbIT CTaHOBNEHNA
VNHCTUTYTa YMOSIHOMOYEHHbIX MO MpaBaM YenioBeKa. —
[ymaHumapHsle, coyuasabHO-3KOHOMUYecKue u obuje-
cmeeHHbie Hayku. N 3-1. C. 240-242.

4. Bonkos [1.H. 2015b. CpaBHUTENbHbIN aHan13 monenem
MHCTUTYTa ombyaAcmaHa B Mupe. — Micmopuyeckas u co-
yuanvHo-obpazosamesnoHaa moicse. T. 7. N2 2. C. 111-
114.DOI: 10.17748/2075-9908.2015.7.2.111-114

5. Bonkos H.A. 2012. IHCTUTYT POCCUMNCKMX YNOSTHOMO-
YeHHbIX Mo NpaBam YenoseKa: counanbHo-gemorpadu-
yeckun cpes. — BecmHuk EkamepuHUHCKo20 uHcmumy-
ma.Ne 1. C. 54-60.

6. Bonkos H.A.2016. IHCTUTYT pOCCUNCKNX YNOHOMOYEH-
HbIX MO NpaBaM YesnioBeKa: NCTOPUA 1 COBPEMEHHOCTb. —
BecmHuk Kyzbacckozo uHcmumyma. N2 4 (29). C. 136-142.

7. TanaytamHos b.C. 2014. NpaBoBan npupofa NHCTUTYTa
YnonHoMoUYeHHOro no npaBam YyesioBeka (oMbyacmaHa)
B Poccuiickon Oepepauymmn. — BecmHuk [MeH3 Y. N 2 (6).
C. 40-47.

8. Tacannu A.A.2009. Bepcursa 06 ncnamckom yupexkaeHnm
MyxTtacnba Kak MpoOTOTUMA LUBEACKOrO yuypexnaeHus
ombyacmaHa. — lMoaumuka u obwecmeso. N° 1. C. 54-59.

9. Wcaes M.A. 2008. OcHO8bI KOHCMUMYUUOHHO20 CMPOs
Lseyuu. M.: MTIMO. 192 c.

10. KacbimeToBa b. 2012. ictoprA BOSHUKHOBEHWA NHCTUTY-
Ta ombyacmaHa B Pecny6nmke KasaxctaH. — BecmHuk YHu-
sepcumema umeHu [].A. KyHaesa. N 1 (42). C. 128-140.

11. NapuHa K.C. 2017. K Bonpocy o npaeoBoOW npupofe
WNHCTUTYTa YNOJSIHOMOYEHHOTO MO 3aliuTe NpaB npeg-
npuHumatenen B Poccuiickon ®epepaumn. — Hayka.
Obwecmeo. locydapcmeo. T.5.N2 1 (17). BocTtyn: https://
esj.pnzgu.ru/files/esj.pnzgu.ru/larina_ks_17_1_21.pdf
(naTa obpaieHua: 15.05.2018).

12. NNeBnH A.A. 2013. MHCTUTYT YNOTHOMOYEHHOTO MO npa-
BaM uenoBeka B Poccum n KemepoBckoi obnactu. —
BecmHuk KemrlY. Ne 4- 1 (56). C. 83-90.

13. Jlnseposckun A.A. [n ap.] 2013. O npasosom cmamyce
YnonHomoueHH020 no npasam yenoseka. CM6: Hopma.
295 c.

38

4acTb ICHEXKXHBIX CPEJICTB Ha 0becIedeHe Hy K] op-
TaHOB I JO/DKHOCTHBIX /NI, CHIEIVA/TN3UPYOMIMNXCA
Ha 3alll)Te IIPaB U CBOOOJ YeoBeKa 1 IPaKIaHIHA.

3. VYupemuTb IpeNCTaBUTENLCTBO YIIOTHO-
MOYEHHOIO II0 IIpaBaM 4YeloBeKa B Poccmiickoii
Depeparyu Ha Tepputopun Pecriy6onmvku Ab6xasum.
9To pelIeHMe MPefCTaBACTCA HaM ONTUMA/IbHbIM,
TaK KaK Ha J]aHHOM 3Talle, HaIIpUMep, POCCUIICKIMe
U abXas3ckue IHPaBOOXPAHUTEIbHbIE OPraHbl YKe
feiictByoT coBMecTHO (MBI Poccum m Abxasum
B paMKax coraueHns o6 nHdopManyuoHHO-KOOp-
IVIHAI[VIOHHOM IleHTpe, Ciny»x6a rocygapcTBeHHOI
6esonacHocty 1 PCH Poccum B pamkax coBMecT-
HOJA 3aIIMThI TPAHNI] U T.1L.).

14. JlormHos A.B. 2015a. CoBpemMeHHOe cocTosiHMe Cyne6-
HbIX cuctem Poccuiickoin Qepepaunn n Pecnybnmku
Ab6xa3uA B cBeTE NOCNefHNX CYAEOHBIX U KOHCTUTYLM-
OHHbIX pedopm. — Espasulickuli topududeckuli XypHar.
Ne 2 (81). C. 89-91.

15. NlormHos A.B. 2015b. SBonouma KOHCTUTYLUOHHOM
tocTrumm B Poccuinckon Gepepauun n Pecnybnvike A6-
xasua. — Micmopuueckue, ¢punocogpckue, noaumuyeckue
U topuduyeckue HAyKu, Kysbmyposioeus U UCKYcCmeo-
sedeHue. Bonpocel meopuu u npakmuku. N° 4-2 (54).
C.112-114.

16. JlormHos A.B. 2015¢. O6blyHOE NpaBo abxasues: Cyno-
NpPoV3BOACTBO B HapOAHbIX CyAax B AOMPaBOBON Ne-
puog. — Micmopuyeckue, ghunocogpckue, nonumuyeckue
U topuduyeckue HAyKu, Kysbmyposioeus U UCKYcCmeo-
sedeHue. Bonpocel meopuu u npakmuku. N° 3-3 (53).
C.116-119.

17. NornHos A.B. 2015d. MNMpobnema cooTHoOWweHUA Aen-
CTBMA MHCTUTYTOB OObIYHOrO NpaBa B CPeAHME BEKA 1 B
COBpPeMEHHOM abxa3cKkom obLecTBe. — BecmHuk Bnadu-
KasKa3cko2o Hay4yHo2o yeHmpa. T. 15.N2 1. C. 31-33.

18. JlormHos A.B. 2016. K Bonpocy o npaBoBom cTaTyce Ab-
Xa3uy B CBeTe 3alUTbl NPaB YenoBeka 1 rpakAaHvHa B
opraHax MeAayHapoAHOro npaeocyausa (Ha npumepe
ECMY). - Bnacme. N2 7. C. 221-224.

19. JlornHoB A.B. 2017a. K HekoTopbIM npobnemam cyne6b-
Hol pedopmbl B Pecnybnuke AbGxasns, B KOHTEKCTE
NoCTPOeHMs COBCTBEHHO CyAebHON CUCTEMBI B CBETE
poccuinckoin cynebHon pedpopmbl. — BecmHuk Brnadu-
KasKascko2o Hay4yHo2o yeHmpa. N 1. C. 70-72.

20. JlornHos A.B. 2017b. Uctopuna yupexaeHna KoHcTuTy-
LMoHHoro cyfa B Pecny6nuvike Abxasus. — CospemMeHHbIl
topucm. N2 4 (21). C. 52-61.

21. lornHos A.B. 2018a. K Bonpocy o peannsaummv NpuHLmM-
na «oCyLLeCTBNeHNA NPaBOCYAMNA TONbKO CyAOM» Ha Tep-
putopun Poccuitickon Oepepaumm n Pecnybnukn Abxa-
3uA. — CospemeHHbIlU MycynbMaHckut mup. N2 1. loctyn:
https://islamjournal.ru/wp-content/uploads/2018/02/
ID24.pdf (naTa obpatieHms: 27.05.2018).

22. NlornHoB A.B. 2018b. Cyabl no ob6blyHOMY NpaBy U Mo
Wwapuaty Ha Tepputopumn Pecnybnukn Abxasuu: ncro-
pua n nepcrnektuBbl. — CospemeHHbIl MyCynbMAaH-
ckuli mup. N° 2. Joctyn: https://islamjournal.ru/wp-
content/uploads/2018/05/ID32.pdf (mata obpalyeHus:
27.05.2018).

MockoBcKuin XXypHan mexpayHapogHoro npasa « 2 « 2018



Anatoliy V. Loginov

HUMAN RIGHTS

23.

24.

25.

26.

27.

28.

20.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

OmbyocmaH 8 3apybexHsix cmpaHax. Mop pep. E.A. MNas-
nosa, H.A. Cnaskuroin. 2014. M.: MTMUMO-YHusepcuTerT.
214 c.

PagtowuHa E. 2000. MHCTUTYT ombyacmaHa: 3apy6ex-
HbI ONbIT. — Ha nymu Kk pe2uoHanabHoMy YnonHoMoYeH-
HoMy no npasam 4esnoseka. Mog ped. A.l0. CyHryposa.
CM6.: Hopma. C. 5-10.

Pakutckaa W.A. dBonouna MHCTUTYTa ombyAacMaHa
B Lseuunn. — CegepHasa Espona: npobnemel ucmopuu:
C6opHuk cmamed. M.: Hayka. C. 285-295.
Cumarosckuin C.U. 2013. MHCTUTYT ombyacMaHa v ero
posib B NONUTUYECKON cucTeMe obLuecTs. — BecHik B/1Y.
Cep. 3.N2 1. C. 87-90.

CnHuoB B. 2016. YNonHOMOYEHHbIV MO NpaBam pebeH-
Ka B cMCTeMe OpraHoB roCyfapCTBEHHON BlacTu. — Lex
Russica. N° 7 (116). C. 160-166. DOI: 10.17803/1729-
5920.2016.116.7.160-166

CyHrypos A.l0. 1999. CpaBHUTENbHbIN aHaNN3 NHCTUTY-
Ta ombyacmaHa. — Pazgumue uHcmumyma YnonHomo-
4YeHH020 N0 NPABAM Hesl08eKd 8 POCCULICKUX pe2UOHax.
T. 2.: PecuoHanbHbili ombydcman. Mop pep. AlO. CyHry-
posa. CMM6. C. 146-169.

XamaHeBa H.l0. 1998. YnosnHomoueHHbIU no npasam ye-
J108eKad — 3aWUmHUK npag epaxoax. M.: M PAH. 80 c.
Xunb-Pobnec A. 1997. lMapnameHmckuli KOHMpPOsb 3a
aomuHucmpayuel (uHcmumym om6yocmara). M.: Ad
Marginem. 335 c.

LeeHnkos O.A. 2004. CmaHoseieHUe KOHCMUMYUYUOHHO-
20 UHCMUMyYMa YnonHoOMO4YeHHO20 N0 NPasam 4esa08exka
8 Poccutickol ®edepayuu. M.: lOnuTep. 264 c.
WemwyyeHko 0., Mypawwuh I 1971. UHCTUTYT ombya-
CMaHa B coBpemeHHOM OypiKyasHom npase. — Cosem-
cKoe 2ocydapcmao u npaso. N° 1. C. 139-144.

Children and non-discrimination. 2014. CREAN. D. Kutsar,
H. Warming (eds.). University Press of Estonia. 247 p.
Howard Ch.L. 2010. The Organizational Ombudsman:
Origins, Roles, and Operations — A Legal Guide. Chicago:
American Bar Association. 649 p.

Gilligan E. 2010. The Human Rights Ombudsman in
Russia: the Evolution of Horizontal Accountability. - Hu-
man Rights Quarterly. Vol. 32. Issue 3. P. 575-600. DOI:
10.1353/hrq.2010.0010

Henry L.A. 2012. Complaint-making as Political Partici-
pation in Contemporary Russia. - Communist and Post-
Communist Studies. No. 45. Issue 3-4. P. 243-254. DOI:
https://doi.org/10.1016/j.postcomstud.2012.06.010
Juviler P. [et al.] 2016. Human Rights for the 21 Century:
Foundation for Responsible Hope. N.Y.: Routledge. 352 p.
Karim S.M.T. 2018. The Ombudsman Act 1980: Redress-
ing Administrative Grievances in Bangladesh. — Interna-
tional Journal of Law and Management. Vol. 60. Issue 1.
P.172-184. DOI: 10.1108/1JLMA-04-2017-0090
Kostadinova P. 2015. Improving the Transparency and
Accountability of EU Institutions — The Impact of the
Office of the European Ombudsman. — Journal of Com-
mon Market Studies. Vol. 53. Issue 5. P. 1077-1083. DOI:
10.1111/jcms. 12245

Kracke E. 1976. Early Visions of Justice for the Humble
in East and West. — Journal of American Oriental Society.
Vol. 96. Issue. 4. P. 492-498. DOI: 10.2307/600081
Kucsko-Stadlmayer G. 2008. European Ombudsman In-
stitutions: A Comparative Legal Analysis Regarding the
Multifaceted Realisation of an Idea. Wien. 580 p.
Kudryavtsev M.A. 2017. Institution of the Parliamentary
Commissioner for Human Rights in the Russian Federa-

Moscow Journal of International Law « 2 - 2018

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

tion: Issues of Its Growth and Further Development. -
Proceedings of the Institute of State and Law of the RAS.
Vol. 12. No. 3. P.101-124.

Lezcano J. M., Olivera N. 2009. The Electronic Ombuds-
man. — Proceedings of the 3 international conference
on Theory and practice of electronic governance. ACM.
P.218-225.

O'Brien N. 2015. What Future for the Ombudsman? - The
Political Quarterly. Vol. 86. Issue 1. P. 72-80.

Park S.2008. Korean Preaching, Han, and Narrative. Amer-
ican University Studies. Series VII. Theology and Religion.
Book 282. N.Y.: Peter Lang Publishing. 181 p.

Perry J.R. 1978. Justice for the Underprivileged: The
Ombudsman Tradition of Iran. — Journal of Near Eastern
Studies. Vol. 37. Issue 3. P.203-215.

Pickl V. 1987.Islamic Roots of Ombudsman Systems. — The
Ombudsman Journal. No. 6. P. 102-105.

Saari S.2010. Promoting Democracy and Human Rights in
Russia. N.Y.: Routledge. 192 p.

Mahmood S. 2016. Conditions, Terms, Rules and Ju-
risdictions of the Ombudsman in the Light of Islamic
Law. — The Scholar Islamic Academic Research Journal.
Vol. 2. Issue 1. P. 54-63. DOI: https://dx.doi.org/4.06.01/
m9.figshare.5142613.v4

Skala 1. 1989. Postaveni a kompetence ombudsmana
v Ustavné-politickém systému kapitalistickych statd. —
Prdvnik. No. 9 (10). P. 402-413.

Uzaimah . 2017. Muhtasib, Ombudsman and Malaysian
Financial Ombudsman Scheme: A comparative study. —
International Conference on Dispute Resolution 2017 -
Modern Trends in Effective Dispute Resolution. August
9-10, 2017. URL: http://irep.iium.edu.my/58747/ (ac-
cessed date: 09.03.2018).

Van der Vet F. 2017. In the Shadow of the Ombuds-
man: Civil Society and the Struggle for an Independent
Human Rights Institution in St. Petersburg, Russia. —
Europe-Asia Studies. Vol. 69. Issue 8. P. 1201-1221. DOI:
https://doi.org/10.1080/09668136.2017.1372732

Waley A. 1938. The Lucky Stone and the Lung
Stone. - Bulletin of the School of Oriental Studies. Univer-
sity of London. Vol. 9. Issue 3. P.729-732. DOI: https://doi.
org/10.1017/5S0041977X00078502

References

Bashimov M. Institut ombudsmena v stranakh SNG i Baltii
[Institute of the Ombudsman in the CIS and Baltic Sta-
tes]. — Rossiiskaya yustitsiya. 2007. No. 6. P. 68-74. (In Russ.)
Boitsova V.V. Sluzhba zashchity prav cheloveka i grazh-
danina. Mirovoi opyt [Service for the Protection of Hu-
man Rights and Citizens. World Experience]. Moscow:
Bek Publ. 1996. 408 p. (In Russ.)
Children and non-discrimination. 2014. CREAN. D. Kutsar,
H. Warming (eds.). University Press of Estonia. 247 p.
Galyautdinov B.S. Pravovaya priroda instituta Upolno-
mochennogo po pravam cheloveka (ombudsmena) v
Rossiiskoi Federatsii [The Legal Nature of the Institution
of the Commissioner for Human Rights (Ombudsman)
in the Russian Federation]. - Vestnik PenzGU. 2014. No. 2
(6). P.40-47. (In Russ.)
Gasanli A.A. Versiya ob islamskom uchrezhdenii
Mukhtasiba kak prototipa shvedskogo uchrezhdeniya
ombudsmana [The Version about the Islamic Institution
of Mukhtasib as a Prototype of the Swedish Ombuds-

39



MPABA YEJTOBEKA

A.B. lornHos

20.

40

man Onstitution]. — Politika i obshchestvo. 2009. No. 1.
P. 54-59. (In Russ.)

Gilligan E. The Human Rights Ombudsman in Russia:
the evolution of horizontal accountability. - Human
Rights Quarterly. 2010. Vol. 32. Issue 3. P. 575-600. DOI:
10.1353/hrq.2010.0010

Gil-Robles A. El control parlamentario de la administration
(El ombudsman). Madrid: Instituto National de Admin-
istration Publica. 1981. 463 p. (Russ. ed.: Khil'-Robles A.
Parlamentskii kontrol' za administratsiei (institut ombuds-
mana) [Parliamentary Control under Administracion (In-
stitute of Ombudsman)]. Moscow: Ad Marginem Publ.
1997.335 p.

Henry L.A. Complaint-making as Political Participation
in Contemporary Russia. - Communist and Post-Com-
munist Studies. 2012. No. 45. Issue 3-4. P. 243-254. DOI:
https://doi.org/10.1016/j.postcomstud.2012.06.010
Howard Ch.L. The Organizational Ombudsman: Origins,
Roles, and Operations — A Legal Guide. Chicago: American
Bar Association. 2010. 649 p.

. Isaev. M.A. Osnovy konstitutsionnogo stroya Shvetsii

[Constitutional Law of Sweden]. Moscow: MGIMO Publ.
2008. 192 p. (In Russ.)

. Juviler P. [et al.]. Human Rights for the 21 Century: Foun-

dation for Responsible Hope. N.Y.: Routledge. 2016. 352 p.

. Karim S.M.T. The Ombudsman Act 1980: Redressing Ad-

ministrative Grievances in Bangladesh. - International
Journal of Law and Management. 2018. Vol. 60. Issue 1.
P.172-184. DOI: 10.1108/IJLMA-04-2017-0090

. Kasymetova B. Istoriya vozniknoveniya instituta om-

budsmena v Respublike Kazakhstan [The History of
the Institution of the Ombudsman in the Republic of
Kazakhstan]. — Vestnik Universiteta imeni D.A. Kunaeva.
2012.No. 1 (42). P. 128-140. (In Russ.)

. Khamaneva N.Yu. Upolnomochennyi po pravam che-

loveka - zashchitnik prav grazhdan [The Ombudsman as
a Defender of the Rights of Citizens]. Moscow: IGP RAN
Publ. 1998. 80 p. (In Russ.)

. Kostadinova P. Improving the Transparency and Ac-

countability of EU Institutions — The Impact of the Of-
fice of the European Ombudsman. — Journal of Common
Market Studies. 2015. Vol. 53. Issue 5. P. 1077-1083. DOI:
10.1111/jcms.12245

. Kracke E. Early Visions of Justice for the Humble in East

and West. — Journal of American Oriental Society. 1976.
Vol. 96. Issue. 4. P. 492-498. DOI: 10.2307/600081

. Kucsko-Stadlmayer G. European Ombudsman Institu-

tions: A Comparative Legal Analysis Regarding the Multi-
faceted Realisation of an Idea. Wien. 2008. 580 p.

. Kudryavtsev M.A. Institution of the Parliamentary Com-

missioner for Human Rights in the Russian Federation:
Issues of Its Growth and Further Development. — Pro-
ceedings of the Institute of State and Law of the RAS. 2017.
Vol. 12.No.3.P. 101-124.

. Larina K.S. K voprosu o pravovoi prirode instituta up-

olnomochennogo po zashchite prav predprinimatelei
v Rossiiskoi Federatsii [On the Issue of Protecting the
Rights of Entrepreneurs in the Russian Federation]. —
Nauka. Obshchestvo. Gosudarstvo. 2017. Vol. 5. No. 1
(17). (In Russ.). URL: https://esj.pnzgu.ru/files/esj.pnzgu.
ru/larina_ks_17_1_21.pdf (accessed date: 15.05.2018).

Levin A.A. Institut upolnomochennogo po pravam che-
loveka v Rossii i Kemerovskoi oblasti [Institute of the
Commissioner for Human Rights in Russia and the Ke-
merovo Region]. - Vestnik Kemerovskogo gosudarstven-

21.

22.

23.

24.

25.

26.

27.

28.

20.

30.

nogo universiteta. 2013. No. 4-1 (56). P. 83-90. (In Russ.)
Lezcano J.M., Olivera N. The Electronic Ombudsman. -
Proceedings of the 3" International Conference on Theory
and Practice of Electronic Governance. ACM. 2009. P. 218-
225.
Liverovskii A.A. [et al.] O pravovom statuse Upolnomoch-
ennogo po pravam cheloveka [On the Legal Status of
the Ombudsman for Human Rights]. Saint Petersburg:
Norma Publ. 2013. 295 p. (In Russ.)
Loginov A.V. Evolyutsiya konstitutsionnoi yustitsii v
Rossiiskoi Federatsii i Respublike Abkhaziya [Evolution
of Constitutional Justice in the Russian Federation and
the Republic of Abkhazial. — Istoricheskie, filosofskie,
politicheskie i yuridicheskie nauki, kul'turologiya i iskusst-
vovedenie. Voprosy teorii i praktiki. 2015b. No. 4-2 (54).
P.112-114. (In Russ.)
Loginov A.V. Istoriya uchrezhdeniya Konstitutsionnogo
suda v Respublike Abkhaziya [History of the Establish-
ment of the Constitutional Court in the Republic of Ab-
khazia]. - Sovremennyi yurist. 2017b. No. 4 (21). P. 52-61.
(In Russ.)
Loginov A.V. K nekotorym problemam sudebnoi re-
formy v Respublike Abkhaziya, v kontekste postroeniya
sobstvennoi sudebnoi sistemy v svete rossiiskoi sudeb-
noi reform [To Some Problems of Judicial Reform in the
Republic of Abkhazia in the Context of Formation of its
Own Judicial System in the Light of the Russian Judicial
Reform]. - Vestnik Vladikavkazskogo nauchnogo tsentra.
2017a.No. 1. P.70-72. (In Russ.)
Loginov A.V. K voprosu o pravovom statuse Abkhazii v
svete zashchity prav cheloveka i grazhdanina v orga-
nakh mezhdunarodnogo pravosudiya (na primere ES-
PCh) [To the Question of the Legal Status of Abkhazia in
the Light of the Human Rights Protection in the Bodies
of International Justice (the example of the ECHR)]. —
Vlast. 2016. No. 7. P. 221-224. (In Russ.)
Loginov A.V. K voprosu o realizatsii printsipa “osushchest-
vleniya pravosudiya tol'ko sudom” na territorii Rossiiskoi
Federatsii i Respubliki Abkhaziya [On the Implementa-
tion of the Principle of “the administration of justice only
by the court”in the Russian Federation and the Republic
of Abkhazial. — Sovremennyi musul'manskii mir. 2018a.
No. 1. (In Russ.) URL: https://islamjournal.ru/wp-content/
uploads/2018/02/ID24.pdf (accessed date: 27.05.2018).
Loginov A.V. Obychnoe pravo abkhaztsev: sudoproiz-
vodstvo v narodnykh sudakh v dopravovoi period [The
Customary Law of the Abkhaz: judicial proceedings in
people's courts in the pre-legal period]. - Istoricheskie, fi-
losofskie, politicheskie i yuridicheskie nauki, kul'turologiya
i iskusstvovedenie. Voprosy teorii i praktiki. 2015c. No. 3-3
(53). P.116-119. (In Russ.)
Loginov A.V. Problema sootnosheniya deistviya institu-
tov obychnogo prava v srednie veka i v sovremennom
abkhazskom obshchestve [The Problem of the Correla-
tion of the Operation of the Institutions of Customary
Law in the Middle Ages and in Modern Abkhazian So-
ciety]. — Vestnik Vladikavkazskogo Nauchnogo Tsentra.
2015d.Vol. 15. No. 1. P. 31-33. (In Russ.)
Loginov A.V. Sovremennoe sostoyanie sudebnykh sistem
Rossiiskoi Federatsii i Respubliki Abkhaziya v svete po-
slednikh sudebnykh i konstitutsionnykh reform [The
Current State of the Judicial Systems of the Russian Fed-
eration and the Republic of Abkhazia in the light of the
latest Judicial and Constitutional reforms]. - Evraziiskii
yuridicheskii zhurnal. 2015a. No. 2 (81). P. 89-91. (In Russ.)

MockoBcKuin XXypHan mexpayHapogHoro npasa « 2 « 2018



Anatoliy V. Loginov

HUMAN RIGHTS

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

Loginov A.V. Sudy po obychnomu pravu i po shariatu
na territorii Republiki Abkhazii: istoriya i perspektivy
[Courts on Customary Law and Sharia in the the Repub-
lic of Abkhazia: history and prospects]. — Sovremennyi
musul'manskii mir. 2018b. No. 2. (In Russ.) URL: https://
islamjournal.ru/wp-content/uploads/2018/05/ID32.pdf
(accessed date: 27.05.2018).

Mahmood S. Conditions, Terms, Rules and Jurisdic-
tions of the Ombudsman in the Light of Islamic Law. -
The Scholar Islamic Academic Research Journal. 2016.
Vol. 2. Issue 1. P. 54-63. DOI: https://dx.doi.org/4.06.01/
m9.figshare.5142613.v4

O'Brien N. What Future for the Ombudsman? - The Po-
litical Quarterly. 2015.Vol. 86. Issue 1. P. 72— 80.
Ombudsman v zarubezhnykh stranakh. Pod red.
E.Ya. Pavlova, N.A. Slavkinoi [Ombudsman in the For-
eign Countries. Ed by E.Ya. Pavlov, N.A. Slavkina]. Mos-
cow: MGIMO-Universitet Publ. 2014. 214 p. (In Russ.)
Park S. Korean Preaching, Han, and Narrative. American
University Studies. Series VII. Theology and Religion. Book
282.N.Y.: Peter Lang Publishing. 2008. 181 p.

Perry J.R. Justice for the Underprivileged: The Ombuds-
man Tradition of Iran. — Journal of Near Eastern Studies.
1978.Vol. 37. Issue 3. P. 203-215.

Pickl V. Islamic Roots of Ombudsman Systems. — The Om-
budsman Journal. 1987. No. 6. P. 102-105.

Radyushina E. Institut ombudsmana: zarubezhnyi opyt
[Institute of Ombudsman: Foreign experiencel. — Na
puti k regional’nomu Upolnomochennomu po pravam
cheloveka. Pod red. A.Yu. Sungurova [On the Way to Re-
gional Ombudsman. Ed. by A.Yu. Sungurov]. Saint Pe-
tersburg: Norma Publ. 2000. P. 5-10. (In Russ.)
Rakitskaya I.A. Evolyutsiya instituta ombudsmana v Sh-
vetsii [The Eveolution of the Institute of Ombudsman
in Sweden]. - Severnaya Evropa: problemy istorii: sbornik
statei [The North Europe: Problems of History: a collec-
tion of papers]. Moscow: Nauka Publ. 1999. P. 285-295.
(In Russ.)

Saari S. Promoting Democracy and Human Rights in Rus-
sia. N.Y.: Routledge. 2010. 192 p.

Sheenkov O.A. Stanovlenie konstitutsionnogo instituta
Upolnomochennogo po pravam cheloveka v Rossiiskoi
Federatsii [The History of the Ombudsman in the Rus-
sian Federation]. Moscow: Yupiter Publ. 2004. 264 p. (In
Russ.)

Shemshuchenko Yu., Murashin G. Institut ombudsmena
v sovremennom burzhuaznom prave [Institute of Om-
budsman in the Modern Bourgeois Law]. — Sovetskoe
gosudarstvo i pravo. 1971. No. 1. P. 139-144. (In Russ.)
Simanovskii S.l. Institut ombudsmena i ego rol' v
politicheskoi sisteme obshchestv [Institute of the Om-
budsmanand its Rolein the Political System of Societies].—
Vesnik BDU. 2013. Series 3. No. 1. P. 87-90. (In Russ.)

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

Sintsov G.V. Upolnomochennyi po pravam rebenka v
sisteme organov gosudarstvennoi vlasti [The Commis-
sioner for the Rights of the Child in the System of Public
Authorities]. - Lex Russica. 2016. No. 7 (116). P. 160-166.
(In Russ.). DOI: 10.17803/1729-5920.2016.116.7.160-166
Skala I. Postaveni a kompetence ombudsmana v
Ustavné-politickém systému kapitalistickych statd. —
Prdvnik. 1989. No. 9 (10). P. 402- 413.
Sungurov A.Yu. Sravnitel'nyi analiz instituta ombudsma-
na [Comparative Analysis of the Ombudsman]. - Razvi-
tie instituta Upolnomochennogo po pravam cheloveka v
rossiiskikh regionakh. T. 2.: Regional’'nyi ombudsman. Pod
red. A.Yu. Sungurova [The Development of Ombuds-
man in the Russian Regions. Vol. 2. Regional Ombuds-
man. Ed. by A.N. Sungurov]. Saint Petersburg. 1999.
P.146-169. (In Russ.)
Uzaimah I. Muhtasib, Ombudsman and Malaysian finan-
cial Ombudsman scheme: A comparative study. — Inter-
national Conference on Dispute Resolution 2017 — Modern
Trends in Effective Dispute Resolution. August 9-10, 2017.
2017. URL: http://irep.iium.edu.my/58747/ (accessed
date: 09.03.2018)
Van der Vet F. In the Shadow of the Ombudsman: Civil
Society and the Struggle for an Independent Human
Rights Institution in St. Petersburg, Russia. — Europe-Asia
Studies. 2017.Vol. 69. Issue 8. P. 1201-1221. DOI: https://
doi.org/10.1080/09668136.2017.1372732
Volkov D.N. 2015a. Istoricheskii opyt stanovleniya insti-
tuta upolnomochennykh po pravam cheloveka [Histori-
cal Experience of the Establishment of the Institution
of Human Rights Commissioners]. — Gumanitarnye,
sotsial'no-ekonomicheskie i obshchestvennye nauki.
2015a. No. 3-1. P. 240-242. (In Russ.)
Volkov D.N. 2015b. Sravnitel'nyi analiz modelei instituta
ombudsmana v mire [Comparative Analysis of Models
of the Institution of Ombudsman in the World]. - Is-
toricheskaya i sotsial'no-obrazovatel'naya mysl. 2015b.
Vol. 7. No. 2. P. 111-114. (In Russ.). DOI: 10.17748/2075-
9908.2015.7.2.111-114

Volkov N.A. Institut rossiiskikh upolnomochennykh
po pravam cheloveka: sotsial'no-demograficheskii srez
[Institute of Russian Ombudsman for Human Rights:
socio-demographic section]. — Vestnik Ekaterininskogo
instituta. 2012. No. 1. P. 54-60. (In Russ.)
Volkov N.A. Institut rossiiskikh upolnomochennykh po
pravam cheloveka: istoriya i sovremennost' [Institute
of Russian Ombudsmen for Human Rights: history and
modernity]. — Vestnik Kuzbasskogo instituta. 2016. No. 4
(29). P.136-142. (In Russ.)
Waley A. The Lucky Stone and the Lung Stone. — Bul-
letin of the School of Oriental Studies. University of Lon-
don. 1938. Vol. 9. Issue 3. P. 729-732. DOI: https://doi.
org/10.1017/5S0041977X00078502

Nudopmauusa 06 aBTope

Anatonuin Buktoposuy JlornHos,
acnupaHT Kadenpbl TeOPUX, UCTOPUN FOCYAAPCTBA U NPaBa,
AGXa3CKM1IN roCcyaapCTBEHHDbI YHUBEPCUTET

Pecnybnuka A6xasus, Cyxym, YHUBepcuTeTckas yn., a. 1

mr.loginof@mail.ru
ORCID: 0000-0001-7307-7058

Moscow Journal of International Law « 2 - 2018

About the Author

Anatoly V. Loginov,
postgraduate student, Department of Legal Theory and His-
tory, Abkhazian State University

1, Universitetskaya ul., Sukhum, Republic of Abkhazia

mr.loginof@mail.ru
ORCID: 0000-0001-7307-7058

41



MEXOYHAPOOAHOE MOPCKOE NMPABO

A.H. BbinerkaHuH, K.B. Kpbimckas

MEXAYHAPOAHOE MOPCKOE NMPABO

DOI: 10.24833/0869-0049-2018-2-42-57

Anekcangp Hukonaesuy BbUJIEMKAHUH

MoOCKOBCKMIA rOCYyAapCTBEHHbIN MHCTUTYT MeXAYHapPOAHbIX oTHoWweHu (YHnBepcuteT) MU Poccnn
MpocnekT BepHaackoro, A. 76, Mocksa, 119454, Poccuiickaa Oepepauns

danilalvy@mail.ru
ORCID: 0000-0003-4833-2525

Kcenuna BnagpnmuposHa KPbIMCKAA

tOpuanyeckan n KoHcanTrHroeas dprpma «DakTop»

MwnuypuHcknia npocnek, g. 16, Mocksa, 119192, Poccuiickaa Oegepaumns

kseniakrymskaya@yandex.ru
ORCID: 0000-0002-6254-9539

MEXAOYHAPOAHO-NMPABOBOW
PEXKUM UCKYCCTBEHHbIX OCTPOBOB
N UHbIX CTALUMOHAPHDIX
KOHCTPYKUMA B MOPE

BBEJJEHME. B doknade Ienepanvrozo cexpemaps
OOH 3a 1969 2. yka3vi6a0cv, 4mo «60 6cem Mupe»
pabomano (na mom nepuod) 125 cmavyuonapHovix
KOHCIMPYKUULL, UCNONb3YeMblx 071 OYPeHUS 6 MOpe U
000v14u Hegpmu. B 0syxmommuke «MexoyHapooHoe
Mopckoe npaso», uzdanHom 6 Benukobpumanuu 6
1994 2., ommeuanocw, umo «npumepro 6000 cmavu-
OHAPHLIX KOHCMPYKUUTL HAXOOUMCS 6 MOPCKUX
patiorax no ecemy mupy». B 2014 2. monvko 6 paiio-
He Oeticrneust Koneenyuu no saujume mMopckoil cpe-
ovt Cesepo-Bocmounoti Amnanmuxu 1992 . 6v110
pacnonoxcero b6onee 1300 makux ycmanosok. Cma-
mucmuveckue OaHHvle 0 MAKUX MOPCKUX KOH-
cmpykuuiax Ha aueapv 2018 2. nokasviearom ux
makcumanvHoe Konuvecmeo 6 CesepHom Mmope
(184 ycmanosku), 6 Mexcukarckom 3anuse (175), 6
Ilepcudockom 3anuse (159), 6 0anvHEBOCMOUHBIX
mopckux paiionax (155), 6 mopsx FOz0-BocmouHoti
Asuu (152) npu cpedHem uucsne ycmaHo8oK 8 UHbLLX
pationax Muposozo oxeana (om 3 0o 88), ¢ mumu-
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manvrvim ux vucniom 8 Kanaockoii Apkmuxe (1).
CoomeemcmeeHHo, 60NPOCHL MONKOBAHUSL crnameti
MeHOYHAPOOHBIX KOHBEHUUTI, ONpPedensTIouux npa-
80601l PeXUM UCKYCCIBEHHDIX OCMIPO608 U UHBIX
CMAUUOHAPHBIX KOHCMPYKUULL 8 MOpe, npuobpema-
tom ece 00mvuLyt0 axmyanvHocmo. Jla u 6 obujem
KOHMmeKcme pocma SKOHOMUHECKOLl 1 60eHHOTL CO-
CMA3AMENLHOCU MeHOy 20CY0APCMeamu, 6 mom
uucnie 8 x00e 0esTmMesbHOCMI HA MOpe, ¢ npusHece-
HueM 6 MaKyH 0esmenbHOCHb HOBbIX 00CUNEHUT
HAYKU U MeXHOTI02ULl, MeX20CY0apceeHHble 01HO-
WeHUS, CBA3AHHDIE C COOPYHEHUEM U PasMeuseHuem
8 MOpe UCKYCCINBEHHBIX OCTPO606 U UHBLX CIAUUO-
HAPHYBIX NAAMPOPM mpedyiom npeomemHozo medx-
OYHAPOOHO-NPABOBOO PezyIUPOBAHUSL.

MATEPVAJIBI M METOJBDI. B cnamve uccnedy-
tomcst, npexcoe 8cezo, me MenoyHapoOHbvle 002080Dbl,
a Maxie NPUHAMbLE 6 COOMBEMCMEUL C HUMU UHDbLE
MeHOYHAPOOHO-NPABOBble DOKYMEHMbL, 8 KOMOPbIX
BUIPANEHUS «UCKYCCINBEHHDIE OCHIPOBA», «MOPCKUE
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YCMAHOBKU», COOPYHEHUS», «YCMPOLICMEa» ume-
1M K1104e60e 3HaAUeHUe U KOMOPbIMU YCIMAHOB/IeHbL
Npeonucanus, npumeHUMble K pezyiuposanuio om-
HOUleHUIL MexHc0y 20CY0apCmeamu t UHbIMU cyOvek-
mamu mex0yHapooHozo npasa. Mamepuanom 0ns
UCCTIe008AHUS NOCTYHUNU U OOKIMPUHATIDHbIE KOM-
MeHmapuu K coomeemcmsyouum cmamvsam Kow-
seryuu OOH no mopcxomy npagy 1982 e. u JKenes-
CKUM MOPCKUM KOHBeHUusAM 1958 e, a makxe
npeosnoxeHHvle 8 HayKe onpedeneHUs NOHAMULL <Uc-
KyccmeeHHvle 0cmposa», «YCMAHOBKU U COOpYHce-
Hust». VI36parol mpaouyuoHHvie Memoobvl Uccedo-
8aHUS, 00UeHAYUHbLe U CHeYUATTbHbLE, NPU aKUeHme
HA CPABHUMENTLHO-NPAB0BOM Memole.
PE3YJIBTATBI MCCIIEJOBAHMA. bonvuiun-
CMB0 CNeYUAnUCINOs No MOPCKOMY Npasy, paccma-
MPUBABUUX OAHHYI0 NPOOTEMAMUKY, cOCpedomo-
YUy BHUMAHUE HA ABMOPCKUX  OePUHUUUAX
BbIULE0O03HAUEHHDIX KOHBEHUUOHHBIX NOHAMUL,
KOppeKmHO ommedas, 4mo Omcymcmeue 6 yHU-
8ePCAbHbIX MeHOYHAPOOHBIX 002080pPAX COACO-
BaHHDIX ONpedeneHUll MaAKUx MmepmuHos 3ampyo-
Hsem eOuHo00pasHoe MoNKoBaHUe U NpuMeHeHue
C00MEemcmeyousUxX KOH8EHUUOHHBIX NONOHEHULL.
A OoHU 6 npaxmuueckom NaaHe UPAIOM AN HYH
PO7b, NOCKOMIbKY KACAIOMCA, 6 Nepeyr ouepeov, co-
OMHOUEHUS NPAB U OPUCOUKUUU, APMOHUIAUUU
3HAYUMDBLX UHMEPecos NPUOPesHo20 U Opy2Ux 20Cy-
0apcme 6 MOPCKUX PAtioHax, 20e 8 OAHHBLI MOMEHN
CO30ArOMCA UL YHe UCHONb3YIOMCA UCKYCCIBeH-
Hble 0CMPO6a, YCMAHOBKU U COOPYHEHUS, 6 MOM
ulcse 6 MepPUMoPUANLHOM MOpPe, UCKTHUUMETb-
HOUL 9KOHOMUUECKOU 30He, A MAaKHe HA KOHMUHeH-
ManvHom wenvge.

Bmecme c mem cmonv pasnu4Hvle asmopckue oegu-
HUUUU UMb YCY2YOnAom ommeueHHvle mpyoHo-
CMU BbIABNIEHUS CMBICTIA 1MeX HOPM YHUBEPCATTbHBIX
KOHBEHUULL NO MOPCKOMY Npasy, Komopuie 0603Ha-
4awm npasosoe MNOOKEHUe  UCKYCCBEHHbIX
0CMpPo606, YCMAHOBOK U COOPYHeHUTi 6 Mope. Imo,
8 C6010 04epedb, He CNocoOCmeyem npasosoli onpe-
OeneHHOCMU 8 OMHOUEHUSIX MeHOY 20CY0apcmea-
MU, 6 MOM HUCTle 68 MAKUX UYECMBUMENbHbIX 00-
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NIACMsAX, Kax 6e3onacHocmv Ha mope U 3ausuma
MOPCKOLi cpedbl.

OBCYJXOEHUME 1 BBIBOIDbI. B konmekcme
UCCIe008aHUS ABMOPAMU HACMOAUWel cCmamvu He
n000epiana Hu 00HA U3 NPeONoHEeHHbIX 8 HAyKe
KAIACCUPUKAUUTE UCKYCCIBEHHBIX 0CHPOB08, YCma-
HOBOK U COOPYHeHULl U HU 00HA U3 6bl06UAEMbIX
yueHviMu depuruyuil. Buecmo akuyenma Ha no0o6-
HOU KAAccUuUKAyUY Uy aémopcKux 0epUHULUIX
6 cmamve 000CHOBbI6ACTNCA 00DEKMUBHO CYUje-
cmeyrougee coenacro Konsenyuu OOH no mopcko-
my npasy 1982 e. paznuuue mexoy crmamycom «uc-
KYCCMBEHHBIX 0CMPOB08», € 00HOL CMOPOHDL, U
UHBIMU CIMAUUOHAPHOIMU KOHCMPYKUUAMU He3d-
BUCUMO OM UX KOHBEHUUOHHO020 HA36AHUS («ycma-
HOBKU», «COOPYHCEHUS», «YCMPOICMBa», «000pydo-
8aHue» U m.o.) — ¢ Opyzoii. Imo npasosoe pasnuyue,
KAk nokasamo 6 cmamve, 00YC/I06/1EHO ¢ MPYOOM
coenacosanmvim Ha I1I Kongeperyuu OOH no mop-
CKOMY Npasy KOMNPOMUCCOM 6 OMHOUeHUU OaaH-
ca 9KOHOMUUECKUX, OOOPOHHBIX U NPUPOOOOXPAH-
HbLX UHMEPecos NPUOPeHHO20 U UHBLX 20CY0apCcMS,
npesxoe 6cez0 6 UCKIIOUUMENbHOL IKOHOMUUECKOT
30He U HA KOHMUHEHMANLHOM ienbe.

K/ITIOYEBBIE CJIIOBA: Konsenyus OOH no mop-
ckomy npasy 1982 e., KoneeHyus o KOHMuHeHmano-
Hom wienvgpe 1958 2., uckyccmeenHvle 0cmpoea,
CMAYUOHAPHbIE KOHCMPYKUUU 6 MOpe, YCMAHO8KU
U COOpyHeHUs 6 mMope, NpubpexcHvle YCMaHosKu,
30HbL 6e30NACHOCMU, NOCMOSHHbIE NOPIOBbLE COO-
DYJHeHUS, UCKTIIOUUMENbHAL IKOHOMUUECKAS 30HA,
KOHMUHEHMAbHOLLL  Wienbd, OomKpvimoe Mope,
Haonexcauiee onoseuerue, MexoyHapooras mop-
CKAA OpeaHUu3auus

I OUTUPOBAHWA: Beuterxkanun A.H.,
Kppimckasa K.B. 2018. MexpayHapoiHO-IIPaBOBOII
PEXIM UCKYCCTBEHHBIX OCTPOBOB I MHBIX CTaIIMO-
HapHBIX KOHCTPYKLMII B MOpe. — Mockosckuil syp-
Han mexcoyHapooHozo npasa. Ne 2. C. 42-57.
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LEGAL REGIME OF ARTIFICIAL
ISLANDS AND OTHER PERMANENT

STRUCTURES AT SEA

INTRODUCTION. The 1969 Report of the
UN General Secretary noted that 125 fixed plat-
forms were used in offshore areas for the purpose
of oil industry. “The International Law of the Sea”
(Vol. 1 and 2) published in UK in 1994 provides that
‘approximately 6000 fixed platforms have been in-
stalled in offshore areas throughout the world”. In
2014 only in the area of the OSPAR Convention,
1992, more than 1300 offshore constructions were
installed. As for January 2018, the majority of these
constructions are in the North Sea (184), the Gulf of
Mexico (175), the Persian Gulf (159), and offshore of
Far East Asia (152) and Southeast Asia (152). In the
other regions this number varies from 3 to 88, while
the Canadian Arctic has the smallest number of off-
shore constructions limited to just 1 object.
Accordingly, the issues of interpretation of UNCLOS
articles on legal regime of artificial islands and other
fixed structures at sea are becoming more pressing.
Moreover, the interstate relations, regarding con-
struction of artificial islands in offshore areas, need
relevant legal framework to be in place, taking into
account the constant growth of economic and mili-
tary ‘competition” among countries, as well as the
development of science and technologies applicable
to offshore construction.

MATERIALS AND METHODS. This paper
dwells upon the international treaties and other
legal instruments, which rely upon the terms ‘ar-
tificial islands”, “installations”, “structures” at sea
for regulating relations among States and between
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States and other international law subjects. The ma-
terials for this paper are also commentaries of the
UNCLOS, interpretation of the relevant articles of
1958 Geneva maritime conventions, applicable reso-
lutions of the International Maritime Organization,
and also definitions of the conventional terms sug-
gested by scholars. The methodological basis of the
research consists of general scientific and specific
methods, including comparative method.
RESEARCH RESULTS. Most specialists in the law
of the sea who research similar topics dwell upon
their personal definitions of the conventional terms
mentioned above. Such specialists correctly note that
the absence of such definitions in UNCLOS makes
it difficult to interpret and apply relevant articles in
a proper way. Meanwhile, the necessity for such in-
terpretation and application is of practical value be-
cause such terms of UNCLOS relate firstly to relevant
rights and jurisdiction of coastal and other States in
maritime areas where artificial islands, installations
and structures are used, including the territorial sea,
the EEZ and the continental shelf.

Nevertheless lots of different definitions of such terms
suggested by scholars make it even more difficult to
interpret and apply the rules of UNCLOS on arti-
ficial islands, installations and structures, including
such sensitive areas of interstate relations as safety at
sea and protection of the marine environment.
DISCUSSION AND CONCLUSIONS. The
authors of this paper do not support any classification

» .

or definition of “artificial islands”, “installations” or
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“structures” or any other definition of other specific
words used in UNCLOS for such terms. Instead the
authors bring arguments to legal delineation of arti-
ficial islands from any other permanent structure at
sea independently of the fact which particular word
is used in UNCLOS for describing such a structure
in a relevant article (“installations”, “structures”, ‘de-
vices”, ‘equipment” etc.). It is argued in this paper
that such legal delineation is caused by a difficult and
comprehensive balance of interests achieved during
the III Conference on the Law of the Sea, and such
interests relating to economic, military, environmen-
tal interests of States, coastal and non-coastal, firstly
in the EEZ and on the continental shelf.

1. BBenenmne

TaTbU JIEJICTBYIOIIMX YHUBEPCA/IbHBIX KOH-

BEHLIMII 110 MOPCKOMY IIpaBy — JKeHeBCKUX

MOpckyx KoHBeHIMI 1958 1. 1 KonBeHnn
OOH mno mopckomy npaBy 1982 r. (manee Taxxe —
Konpenmya 1982 r.) - MCIIONMB3YIOT BBIPAKEHMA
«Hanboree BBIAOMINECS B MOPe IIOCTOAHHbIE TIOP-
TOBBIE COOPY>KEHIs», «IIPUOPEXKHbIE YCTAaHOBKID,
«CKYCCTBEHHBIE OCTPOBA», «YCTAHOBKI», «COOPY-
JKeHUS», «KOHCTPYKUUM» 1 «00OpyAoBaHMe» IMpH
0603Ha4YeHNN TIpaB 1 0053aTe/NbCTB MPUOPEKHOTO
U VIHBIX TOCYJApCTB B pasIMYHbIX IO CBOEMY IIpa-
BOBOMY P&XMMY MOPCKNX palioHaX. B KoHTekcTe
KOHKDETHBIX KOHBEHLVIOHHBIX CTaTeli IIpaBOBbIE
3HAYEHMA 9TUX TEPMMHOB MOTYT M COBIIafiaTh, U
pasnIuyaThCs, 4TO OyIeT paccMoTpeHo faee. Kpome
TOT0, BOSHMKAET BOIPOC: KAK KOPPEKTHO TOIKOBATh
TaKye CTaTby /1A LeJiell XapaKTepPUCTUKY IIPaBOBO-
ro peXXMMa, HalpuMep, ylaJIeHHOTO B MOpe MOJa,
OKOHEYHOCTb KOTOPOTO CIY>XUT OFHOBPEMEHHO U
MeCTOM pasrpy3Ku TAHKEPOB ¢ OOJIBIIOI OCaJKOIL,
¥ MECTOM IIpueMa He(Ty 110 TPyOOIPOBOAY, TAHY-
meMycs OT elje 6osee yfaneHHoit B Mope Hedre-
no6bIBatomeit 6ypoBoit ycraHoBku? Eme 6orblue
MPAKTUYIECKY 3HAYVMMBIX BOIIPOCOB BCTA€eT B CBA3M C
XapaKTePUCTHUKON IPAaBOBOTO CTATyCa MCKYCCTBEH-
HBIX OCTPOBOB Il MHBIX CTallIOHAPHBIX KOHCTPYK-
LI 33 IIpefie/laMy MOPCKOL FOCY/lapCTBEHHOI rpa-
HMUIIBI IPUOPEKHOTO TOCYAAPCTBA, IPEXe BCEro B
MCK/TIOYNTE/TbHON S9KOHOMITIECKOII 30He (Jjajiee Tak-
e — V193) u Ha KOHTMHEHTA/IbHOM Iuenbde.

KEYWORDS: UN Convention on the Law of the
Sea 1982, Convention on the Continental shelf 1958,
artificial islands, permanent structures at sea, in-
stallations and structures at sea, offshore installa-
tions, safety zones, permanent harbor works, exclu-
sive economic zone, continental shelf, high seas, due
notice, International Maritime Organization

FOR CITATION: Vylegzhanin AN., Krymskaya K.V.
Legal Regime of Artificial Islands and Other Per-
manent Structures at Sea. — Moscow Journal of In-
ternational Law. 2018. No. 2. P. 42-57.
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[TepBoHaYa/IbHO B HayKe MEX/YHAPOIHOTO IIpa-
Ba HE IIPOBOAMIOCH Pas/MdmsA ke MY IpaBo-
BBIM IIOJIOKEHVIEM eCtNectnBeHHbIX VI UCKYCCBeH-
Hoix ocmposos. Tak, JK. XKupenbp ormewan, dro
MICKYCCTBEHHbIE OCTPOBA C/IefyeT pPacCMaTpUBATDh
KaK eCTeCTBeHHbIE, eC/IM MM IIPUCYIIY CIefyole
XapaKTepuCTHUKIL: (1) 9TO OKpy>KeHHBII BOIOI HEKNI
Ha3eMHBIIT YYacTOK; (2) OH HaXOAUTCA HaJl ypOBHEM
BOJIBL, 1 (3) 9TOT MCKYCCTBEHHBI OCTPOB IPUTONEH
st >kusHM Ha HeM miogelt [Dilpa 1984]. Kpowme Toro,
ABTOPUTETHBIN TIPABOBEN IO/MAraj, 4TO «CXOXM C
€CTeCTBEHHBIMJI OCTPOBAMM T€ MCKYCCTBEHHBIE
OCTPOBa, KOTOPbIE YIOB/IETBOPAIOT TeM K€ YCTIOBU-
AM ¥ 00pa3oBaHMe KOTOPBIX B CUTY €CTeCTBEHHBIX
(eHOMEHOB OBIIO CIIPOBOLMPOBAHO WU YCUIEHO
IOCPEICTBOM TpyHa deroBeka» (“Sont assimilées
aux iles naturelles les iles artificielles satisfaisant aux
mémes conditions et dont la formation par l'action de
phénomenes naturels a été provoquée ou accélérée au
moyen de travaux”) [Dilpa 1984]. ABTop nmen B Bupy,
BUAVMO, 06pa3oBaHIe MCKYCCTBEHHOTO OCTPOBA B
pesynbraTe HaHOCA, B CBOIO O4Yepelb, CIPOBOLMPO-
BaHHOTO, HAIIpMMep, N3MEHEeHVeM Pyc/Ia PeKM VI
YCTaHOBKOII IIJIOTVHBI B palilOHe MOPCKOTO T€YEHU.
[Tpodeccop Kupenp ormedan, ofHaKo, YTO TakKoe
OTOXK/IECTB/IEHNE CTAaTyca MCKYCCTBEHHOTO OCTPOBA
CO CTAaTyCOM €CTeCTBEHHOTO OCTPOBA IPMMEHAETCA
TOJIBKO K TeM OCTPOBaM, KOTOpbIe HaXOfSATCS Lie/u-
KOM VJIM YaCTMYHO B TePPUTOPUATIBHOM MOpe HpU-
OpexxHOro rocygapcraa’.

B 1927 r. B pokmane Kommreta sxcrieproB Cose-
Ty JIurn Hanwit paccMaTpuBaach ujes MpUCBOUTD

' Galea F. Artificial Islands in the Law of the Sea. Dissertation Presented by in Partial Fulfilment of the Requirement for the

Degree of Doctor of Laws. Malta. 2009. P. 25.
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MICKYCCTBEHHOMY OCTPOBY CTaTycC CyAHa. B mokmaze
YKa3bIBaJoCh, YTO B KauyecTBe CY[OB HO/LKHBI pac-
CMaTpMBAThCA «PUKTUBHBIE» OCTPOBA, CO3JJaHHbIE B
pesynbTaTe 4elloBeYeCcKOil NeATeNbHOCTH, YAep)KN-
BaeMble IKOpPeM HaJl KaKM-TO PalloHOM MOPCKOTO
JiHa, He OyIy4u «KOHCTPYKTUBHO» IIPUKpEIlICHHBI-
mu k gay (“..which have no solid connection with
the bed of the sea...”) [Mouton 1952:235].

Takue BoIpochl B TOT IepHOJ HE peLIalnch B
JIOTOBOPHO-TIPABOBO}I ITIPAKTHKE, IIPEXJe BCETO,
BBUJY TOTO, YTO CTPOUTEIbCTBO CTOMb CIIOXKHBIX
KOHCTPYKLMIT B MOp€ He OCYILIeCTBIANOCh. B cepe-
puHe XX B. cuTyalys cTana MeHATbCA. Co3faHme B
Mope B 1949 1. Coserckum Co1030M IEepPBBIX B MUpe
MICKYCCTBEHHBIX COOPY>KEHMII OCTPOBHOTO THIIA
(«Hedrsanbix kamHeit»), mpaktrka Hupmepmanmos
U psAfia JPYTUX CTPaH IO IPOJBIDKEHNIO B MOpe 3a
CYeT CTPONUTENbCTBA YAA/NEHHBIX OT OeperoBoil -
HMU TUIPOTEXHIYECKMX COOPY>KEHMIT TpU/an MM-
Hy/bC paboTe MO YTOYHEHUIO IIPABOBOTO IOJIOXKe-
HJA CO3/JaHHBIX 4elI0BEKOM I Pa3MellleHHBIX B MOpe
CTaIMOHAPHBIX 0O'bEKTOB.

2. /KeneBckue Mopckue KOHBeHIN 1958 1.

B coorBeTcTBUM CO CT. 8 KOHBEHIININ O TEPPUTO-
PUAIbHOM MOpe€ ¥ Ipuiexaieilr 3oue 1958 r. «Hau-
6o71ee BBIAIONINECS B MOPE TIOCTOSHHBIE IOPTOBbIE
coopyxennus (the outer most permanent harbor
works), KOTOpbIe SB/IAIOTCA COCTABHOI 4acThIO CU-
CTeMBI JAHHOTO IIOPTA, PACCMATPUBAIOTCA KaK YacTb
Oepera» [Is1 Lefeil OIpee/ieH s TPaHNL] TePPUTO-
puanpbHOro MopsA. KOHKpPeTHBIX AMCTaHIMOHHBIX
orpaHnyeHnit (HaCKOJbKO Ja/eKO TaKye COOpYyxKe-
HJA MOTYT «BBIJABaThCA B MOPE») CTaThs He Ipef-
ycMmarpusaeT. [To KoHBeHIIUM 0 KOHTMHEHTaIbHOM
menbde 1958 1. (manee - KouBeHums o mennbge
1958 I.) TONBKO NpUOPEXHOE TOCYAAPCTBO VIMeEeT
IPaBO «BO3BOJUTH, COZIEPYKATh VIIM SKCIUTyaTHPO-
BaThb Ha KOHTMHEHTAaJbHOM IIenbde COOpy>KeHMsA
(installations) n muble ycranoBku (other devices),
HeoOXoiMMble [JIsI PasBefKM U PaspabOTKyu ero
ecTecTBeHHbIX 6orarcTs» (1. 2 crT. 5). Konsenuus,
VICTIONb3YA pa3lNyHble CI0BA, He YCTAaHAB/IMBAET,
9eM «COOpPY)XeHNe» B IOPUANYECKOM IUIaHE OT/IN-
9aeTCst OT «YCTAHOBKW». VI3 KOHBEHIIMOHHOTO KOH-
TEKCTa CJIelyeT, YTO B 000X CIy4yasAx pedb MAET O
cmavuorapHvix (a He 0 NO0BUNKHDLX) KOHCTPYKIINAX,
MeCTOIIONIOXKEHNE KOTOPBIX B MOpe (PUKCUPOBAHO,
M 9TO TEPMUH «yCTAHOBKa» MCIIONb3yeTCsl B Goree
IIMPOKOM 3HAYEHMM, YeM CJIOBO «COOPY>KEHMe», M0~
CKOJIBKY «COOPYXKEHNE», TI0 CMBIC/TY CTATbU, TOXe
«yCTaHOBKa». JTO BaXHO OTMETHUTH, IIOTOMY YTO
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aBTOPUTETHBIE CIELMAINCThI 110 MOPCKOMY IIpaBy
B KauecTBe 0osiee 001IIer0 pacCMaTpyBayu IOHATHE
COOPY>KEHNA, a He KaTerOpuIo yCTaHOBKM [Mapkos
1985:217].

Takne «coopy>keHusa ¥ MHBIE YCTAHOBKW», IIO
cmbicny Konsenrmn o menbge 1958 1., opupndeckn
4eTKO OTTPAHMYEHBI OT MOHATHA «OCTPOB». B cooT-
BETCTBUMU C II. 4 CT. 5 3TOr0 JOKYMEHTa «TaKle CO-
OpY>KeHIs WM YCTAHOBKM, XOTS OHM M HAXONATCA
TOJ, FOPUCAMKIIVEI TIPUOPEXHOTO TOCYApCTBa, He
MMEIOT CTaTyca OCTPOBOB I CBOEIO TePPUTOPUAIIb-
HOTO MOpH, U UX Haludue He BIMAET Ha ollpefiere-
HJie TPaHNUI] TEPPUTOPUATLHOTO MOPS MIPUOPEXKHO-
ro rocygapcrsar». IIoHATHO, YTO B JaHHOM Ciy4ae
UMeeTCs B BUNLY ectnecmeenHviii ocmpos. TepMuH
«VICKYCCTBEHHbBIE OCTpoBa» KOHBEHIVMS O Ielb-
¢e 1958 1. He comep>xuT, B oTnyre oT KoHBeHIyn
OOH o mopckoMy mpaBy 1982 1.

O6paTuM BHVYMaHME ¥ Ha TO, YTO IIO CMBICITY
KouBenumn o menbgpe 1958 I. MCKITIOUUTENBHOE
IpaBO NIPUOPEKHOTO TOCYAAPCTBA «BO3BOJUTD, CO-
JiepyKaTh VMM SKCIUTyaTMPOBATb» Ha CBOEM ILiebge
«COOPY>KEHMs U VHbIE YCTAHOBKM» OTPAHIYEHO Iie-
JIBI0 «pasBeKM M Pa3pabOTKU ero ecTeCTBEHHBIX
6orarcTB». Bompoc o Tom, umeeT nu npuOpexxHoe
rOCYZIJapCTBO 3TO YK€ MCK/IYNUTENbHOE IIPABO «BO3-
BOJMUTD, COfleP>KaThb MM 3KCITyaTUPOBAaTb» TaKMe
YCTaHOBKM B UHbLX Ue/ISIX, HAIIPUMEDP B 000POHHDIX,
MBI PaCCMOTPMM Jiajiee, IIPU aHa/IN3€ COOTBETCTBY-
rorux nonoxxkennit Konsennum 1982 1.

Kousenuns o menbde 1958 1. mpepgycmaTpuba-
eT IPaBO NPUOPEKHOIO TOCYAPCTBA «CO3aBATh
30HBI Ge3omacHocTn (safety zones)» BOKpyr yka-
3aHHDBIX COOPY>KEHUI1 ¥ YCTAaHOBOK, @ TaKXe «IIpU-
HJMMAaTb B 3TUX 30HaX Mepbl, HEOOXOVIMbIE I UX
oxpasbl» (1. 2 cT. 5). KoHBeHIIMOHHYIO CBS3b CTIOB
«COOPY>KeHMA» M «yCTAaHOBKM» KaK BbIPaKaloLIMX
OfIHO M TO >Ke IIPaBOBO€ IOHATNE IOATBEPXK/AET U
1. 3 CT. 5 BBIIIEYIIOMAHYTOTO JOKYMEHTA, COITIACHO
KOTOPOMY U BOKPYT COOPY>KEHMIA, 1 BOKPYT MHbIX
YCTaHOBOK IIPUOpPEXHOE FOCYAApCTBO BIIPaBe yCTa-
HaB/IMBAaTh 30Hbl 0€30MACHOCMU, KOTOPbIE «MOTYT
pOCTUpPAThcA Ha paccTosiHme 500 MeTPOBY, CUMTaA
«OT KaXKI0il TOUKM MX HAPY>KHOTO Kpas».

VtaK, BO-NEpBBIX, HUKAKUX MCKIIOYEHMIT U3
IpaBUIA O IIPEee/IbHOI MPOTSKEHHOCTH 30HBI 6e3-
onacHocTu KonBennus o menbde 1958 . He mpep-
yCMaTpyBaeT.

Bo-BTOpbIX, OHa MCXOIUT U3 CHMAUUOHAPHOZO
xapaxmepa TeX «COOPY>KeHMII 1 MIHBIX YCTaHOBOK»,
KOTOpbI€ MOANAJANT 1of, ee mericTeue. [To cMbicty
KonBeH1My, ecnm ycTaHOBKA He CTAallMOHAPHAs, TO
OHa He OyfieT MMeTb CIELMAIbHbIN CTaTyC: BOKPYT
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Oykcupyemoit 6YpoBOil YCTaHOBKM, HAampuMep, He-
IOIYCTYMO YCTaHAB/INBATb 30HY 0e30NaAcHOCMU.
ITOT TOAXOf, MoAfep>KaHHbII U B KoHBeHLUu
1982 r. (kak OypeT IOKasaHO B CJIeAYIOLIEM pasfe-
ne), BOCIIPUHAT B HACTOAILEN CTAaThe, TOCBAIEHHON
aHA/NM3y MPABOBOTO MOJMIOXKEHNA MIMEHHO Crayuo-
HApHbIX KoHcmpykuuil. Bmecte ¢ TeM panee Gymer
oTMeyeHa crienuduKa IPaBoBOroO MONOKEHNs OYK-
cupyeMoit HeTenoObIBaOLIe)l YCTAHOBKY WM Ca-
MOXOJHOV ITaTGOPMbI B IIEPMOJ, €e ABIDKEHMA B
Mope (1o ¢pMKcaIyy ee MECTONONOKEHNS 1 Havasa
IPOM3BOACTBEHHON JIeATETbHOCTN).

B-Tperbux, B JKeHeBCKMX MOPCKMX KOHBEHLIMAX
1958 1. 4eTKO pasepaHuxeHvl CTATYChl «COOPYXKe-
HMII U MHBIX YCTAaHOBOK» M «IIOJBOJHBIX Kaberreit
u Tpybomposoros». IlogBomHbIl TPybOIpPOBOL,
umest 1o Konseniyn o menbge 1958 r. (paBHO Kak
u 1o Kousenuuu 1982 r.) crenyanbpHbIil IPaBoBO
PEXNUM, He OXBaTbIBAeTCsA KOHBEHIIMOHHBIM IIOHA-
THEM «COOPY>KeHMe VN VIHasA YCTaHOBKa» [Bburer-
>KaHMH, MockBa 2015:62-69]. ITosTomy oTHeceHme
K JJAHHOJ KOHBEHI[MIOHHOJ KaTe€TOPUM «II0/IBOJJHBIX
Ka0e/bHbIX CUCTeM U TPYOOIPOBOJOB» aBTOPUTET-
HBIM CIEIMAINCTOM 110 MOPCKOMY IpaBy [Mapkos
1985:217] He crefiyeT CUUTATh KOPPEKTHBIM.

3. Kouenusa OOH no mopckomy npasy 1982 r.

B Kousenuun OOH mno MopckoMmy mpaBy
1982 r., B ormnune oT yKeHeBCKMX MOPCKUX KOH-
BeHUMIT 1958 T, mcnonbsyeTcd, KpoMe TepMMUHA
«OCTpOB» (MMeeTCsl B BUALY €CTEeCTBEHHBI OCTPOB),
elle M BbIpaKEHME «MCKYCCTBEHHDBIN OCTpOB». VX
IIPaBOBbIE CTATYChl pasrpaHUyeHbl. B cooTBeTCTBUM
¢ KonBenuueit 1982 . ocTpoB — 3TO «eCTeCTBEHHO
06pa3oBaHHOE IPOCTPAHCTBO CYIIM, OKPY>KEHHOE
BOJI0}1, KOTOPOE HaXOJMTCsA BhIllIe YPOBHA BOJbI IIPU
npwBe»’. Vicnonbsyemoe B KonBeniyn 1982 r. no-
HATHE «MCKYCCTBEHHblE OCTPOBa» He OIpefe/eHo.
Bmecre ¢ Tem o cmbicny Konsennum 1982 r. rnas-
HOe IIPaBOBOE OT/INYIE «OCTPOBa» (€CTECTBEHHOTO)
OT «JICKYCCTBEHHBIX OCTPOBOB» (PYKOTBOPHBIX) CO-
CTOMT B TOM, YTO BOKPYT IIOC/IE[JHETO MOXKET OBITH
YCTaHOBJIEHA TOJBKO 30HA 0e30MacHoCMmu, HO He
meppumopuanvroe mope. HeT BOKPYT MCKyCCTBEH-
HBIX OCTPOBOB U UCKTIOYUMENbHOL IKOHOMUHECKOLL
30Hbl, PABHO KaK VI KOHMUHEHMAnbHo20 wienva. Ta-
KO€ YeTKOe KOHBEHIIMIOHHOE OTPULjaHE TOXKECTBa
IPABOBBIX KOHLEHIMII OCTPOBa (eCTeCTBEHHOTO)

Y UCKYCCTBEHHBIX OCTPOBOB, a TAaKXKe MHBIX CTa-
IMIOHAPHBIX KOHCTPYKIIMIL, CO3[JAHHBIX YeTOBEKOM
¥l HaXOJAIIMXCSA B MOpe, PAIMIOHANbHO U 00O0CHO-
BaHHO. B MHOM cry4ae BosHMKasn Obl coO/masH 3710-
yHOTpeb/IeHNs: TOCYapCcTBO MOITIO Obl, HAIIPUMeED,
CTPOUTD MCKYCCTBEHHBIE OOBEKTBI B MOPE B IIE/IAX
paclMpeHuss CBO€l MOPCKOM TOCYHapCTBEHHOI
TePPUTOPYM, TeM CaMbIM IIPUBHOCH PUCK BO3HMUK-
HOBEHS HOBBIX MEX/YHAPOJHBIX Pa3HOITIACHUIL.

B coorBercTBUM co cT. 11 KonBenium 1982 r.
(aTa cTaTbs MOYTH Verbatim IOBTOPsieT HPOLUTIPO-
BaHHYIO Bbille cT. 8 KonBeHumnu o menbde 1958 r.)
«HaubosIee BBIJAIONINECS B MOPe IIOCTOSHHBIE TI0p-
TOBBIE COOPY>KEHA, KOTOPbIE ABJIAIOTCA COCTABHO
YaCTBIO CUCTEMBI JAHHOTO TIOPTa, PACCMaTpPYUBAIOTCA
KaK 4acThb Oepera» IS Liefieil OIpeyie/ieHNsl TPaHuL]
Teppuropuanbaoro MopA. Ho B ommune or Konen-
1y o menbge 1958 . Konsenys 1982 1. coep>xut
IOPUANYECKN 3HaUMMoOe yToyHeHMe: «[IpnbpexxHbie
ycranoBkiu (offshore installations) u nckycctBeHHBIE
octposa (artificial islands) He cunrarorcsa mocrosH-
HBIMJ IIOPTOBBIMM COOPYXKEHMAMMI». ITa KOHKpe-
TU3aLMA HAa IPAKTMKE MOXKET BBI3BATh BOIPOCHI
Bynet mm ropupmdeckyt KBamiUIPOBaH KaK «IIpy-
OpeXXHasl yCTAHOBKa», HAIIPUMED, MOCT, COEMHII0-
Vit HepTeHa/IMBHOI pyUYai (IIOPTOBOE COOPYXKe-
HJie) C HaXOJIALIeIiCs Ha 3HAYNTENTbHOM YHa/IeHUN B
Mope HedTenobbIBatoLelt wiaTdopmoit? SBmsercs
M, KaK CTaBUTCHA BOIPOC B MHOTOTOMHOM KOM-
MeHTapuy Kk Kouseniun 1982 r., cocTaBHOI 4acTbio
IIOpPTa «MOJI MJIU TaTh, COENVHAIOLIVE TPUOPEKHYIO
YCTaHOBKY JM/IM MCKYCCTBEHHBINI OCTPOB ¢ Hobepe-
>kpeM»? [United Nations Convention... 1995:122]

Wcnonbsyemblit B Konsenuun 1982 r. TepMuH
«rioproBbie coopyxenus (harbor works)» ompene-
neH B ogHoM u3 n3ganuit Cexkperapmnara OOH kak
«PYKOTBOPHBIE TIOCTOSHHBIE KOHCTPYKILIUM, COOPY-
JKEHHBIe BJIO/b HOOepeXbs, KOTOpble GOPMUPYIOT
COCTaBHYIO YaCTh CUCTEMBI IIOPTA, TAKVe KaK HAChI-
I, MOJIBI, IPMYAJIBI ¥ VIHBIE IOPTOBbIE YCTPOIICTBA,
IpUOpeXHble TEPMVHAJIbI, IPUCTAHY, BOJONOMBI,
Mopckue AaMObl 1 T.4.»°. VI Heobs3aTenbHO BCe Ta-
Kie KOHCTPYKUMU «COEIVHEHBl C MoOepexxpem»,
KaK IIPaBIIBHO OTMEYAalT aBTOPbI KOMMEHTapMs
K Konsennun 1982 r. Ilo nx MHeHMIO, BbIpakeHMe
«IIpMOpeKHbIE YCTAaHOBKM 1 ICKYCCTBEHHBIE OCTPO-
Ba» nobasneHo B Tekct Kompenmum 1982 1. «una
TOTO, 4TOOBI fICHO IIOKa3aTh, YTO HAXONAIIMECS B
MOpe paiioHBI HOTPY3KM U PAsTPy3Ky He paccMa-

2 Cratba 121 KoHeeHummn OOH no mopckomy npasy 1982 r. JocTyn: http://www.un.org/depts/los/convention_agreements/

texts/unclos/unclos_r.pdf (nata obpatieHus: 15.06.2018).

3 UN Office for Ocean Affairs and the Law of the Sea. Baselines: An Examination of the Relevant Provisions of the United
Nations Convention on the Law of the Sea. Appendix | (Glossary of Technical Terms). - UN Sales No. E.88. Vol. 5. 1989. P. 56.
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TPMBAIOTCA B KauyeCTBE IOPTOBBIX COOPY>KEHMII».
Taxoro poga KOHCTPYKLIMM ONPeAe/IAI0TCA KaK «OT-
IienbHble OT mobepexbs (separate from the coast),
OT KOTOPOTO B CTOPOHY MOps1 OHM oTcToAT» [United
Nations Convention... 1995:122]. OrMerum, 4T0
BpAJ, I TONBKO 3TO OODBACHAET IPOLUTUPOBAH-
Hoe mobasnenne B cr. 11 Konsennum 1982 r. (mo
CpaBHEHMIO C TeKCTOM CT. 8 KonBeHuum o menbge
1958 r.). bomee 3HauUMMOII IIpefCTABIACTCS CIIENY-
foljasi KOHCTataiyst: «/laHHOe BBIpaXKeHUe He OT-
HOCUTCSL K He(TSAHBIM M Ta30BBIM OYPOBBIM yCTa-
HoBKkaM (does not refer to oil and gas rigs), koTopsie,
HaXOJACh 3a IpefielaMii TepPUTOPUAIBHOTO MOPS,
oxBarbiBaroTca cT. 60 u 80 KousBenumm 1982 r».
PaccmaTpuBaeMoe BbIpaKeHUe IIPUMEHAETCA K
KOHCTPYKIMAM, KOTOpble 00eCIeurBaiT CTOSHKY
«KPYIHOTOHH@)XHBIX CYZIOB Ha JJOCTaTOYHO 0OJIb-
IIMX ITyOMHAX JUIA BBIIOTHEHUA IOTPY304HO-pas-
IPY304YHBIX paboT», KOIZjAa TakKue Cyha ¢ OOMbIION
OCaJIKOI «He MMEIT BO3MOXHOCTI 3aifTU B IIOPT»
[United Nations Convention... 1995:122].
OueBupHO (XOTA 3TO M He NPELYCMOTPEHO B
Kousenuyu 1982 1. expressis verbis), 4TO TONBKO
npuOpeKHOe TOCYapCTBO VIMeeT IIPaBO paspeliarhb
CO3JIaHMe U UCIIONb30BaHe VICKYCCTBEHHBIX OCTPO-
BOB, YCTAHOBOK ¥I COOPY)XEHUII B IIpefie/lax CBOETO
MeppUmMopuanvHo20 MOPS B CUILY CBOCTO Cy6epeHi-
mema HaJ HUM. A B €TO UCKIIO4UMENbHOU IKOHOMU-
ueckoti 30He 110 ¢T. 56 Konenryu 1982 r. npubpex-
HOe FOCYHapCTBO MIMeeT HPUCOUKLUH0 B OTHOLICHU
«cospanns (establishment) u ncronbsosanus (use)»
VICKYCCTBEHHBIX OCTPOBOB, YCTaHOBOK VI COOPYXKe-
HIIL. B HEKOTOPBIX y4eOHMKAX 110 MOPCKOMY IIPaBy
YTBEP>KAETCH, YTO MPUOPEKHOE TOCYAapCTBO Ha-
JIeIEHO COITIACHO 3TOM CTaTbe MCK/IIYUTETbHBIM
IPaBOM CO37aBaTh U UCIIONb30BATh MICKYCCTBEHHbIE
OCTPOBa, YCTAaHOBKM U COOpY>KeHMA B cBoeir V3.
OTO He COBCEM TOYHO: JMI MHOCTPAHHOE TOCYHap-
CTBO MOXKET TIO/TYYNUTh TaKoe IIPaBo, HO C COITIACKA
HpUOPEKHOTO TOCY;APCTBA, HA €r0 YCTIOBUAX, K
HOZYMHeHNN ero ropucaukiyy. Kak orMedeHo B
koMMeHTapunu K Konsennum 1982 r., mpemycmo-
TPeHHasA CT. 56 JAHHOTO JOKYMEHTa IOPUCAMKIVA
HpUOPEKHOr0 TOCYAAPCTBA B OTHOLIEHNMN «CO3[a-
HMA ¥ VUCIONb30BAaHNA MCKYCCTBEHHBIX OCTPOBOB
U COOPY)XeHWil» HOApasyMeBaeT «TaKXke HUCKIIIO-
YUTeNIbHYI0 Iopucaukumio Hapy Humu (as well as
exclusive jurisdiction over them)» [United Nations
Convention... 1995:542]. To ectp mpubpexxHoe ro-
CYapCTBO BIIpaBe, HAIIPYMep, IO COINALICHUIO C
APYToil CTPaHOJ paspellnTb €l CO3JaTb B CBOEN
/133 mcKyccTBEHHBI OCTPOB (Ha B3auMOIpyeMIIe-
MBIX (PMHAHCOBBIX I MHBIX YC/IOBUAX), HO I B 3TOM
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CIy4ae MCKTIOYMTENbHYI0 IOPUCAVKLUIO Hal HUM
6y;[eT OCYIIeCTBIATD, cornacHo KouBenuun 1982 r.,
HIpUOpeXHOE TOCYAAPCTBO.

[IpumedarenbHO, 4TO B KOMMeHTapyn K KoHBeH-
muy 1982 . mpemnoKeH TePMMH «VICKYCCTBEHHBIE
ocTpoBa u cxoxue KoHcTpykumu (artificial islands
and similar structures)», kotoporo HeT B KonBeH1n
[United Nations Convention... 1995:542]. B koM-
MeHTapuu TakXe 0TMedeHo, 4To B xofie [II Konde-
pernuy OOH 1o Mopckomy mpaBy ObIIO IpefoxKe-
HO yTOUHNTb B CT. 1 KonBenuuu (06 ynorpebnenun
TEPMMHOB), YTO IOHATHE «YCTAHOBKM» BKJIIOYaeT
«UCKYCCTBEHHBIE OCTPOBA U COOPYXXEHMA», HO 3TO
npennoxenne He 6pi10 npuHATo [United Nations
Convention... 1995:584].

Hmxe OymeT IOKa3aHO CYIIHOCTHOE pasiu-
ype cormacHo Konsennum 1982 r. Mexpy craTyca-
MU UCKYCCIMBEHHbIX OCMPO606, C OHOM CTOPOHBI,
U YCMAHOB0K U COOpYiceHuti — C Jpyroi. Bmecre
C TeM, MCXO[ M3 aHaaM3a ayTeHTUYHOTO TeKCTa
KonBenuyn 1982 r. (1 aHIIMIICKOTO, ¥ PYCCKOTO),
MO>XHO KOHCTAaTMPOBATh, YTO HET KOHBEHLIMOHHOTO
pasnmuunA MeXJy 3HAUYeHMAMH CIOB «yCTAaHOBKI»,
«COOPY>KEHMA», «YCTPONCTBA», «0OOpyLOBaHNE»
u T.7i. IIpaBuibHee TOBOPUTD 0 eOUHOM NPABOBOM
noHamuy, 00603HAYAEMOM pA3HLIMU CTIOBaMU B
pa3NMyYHbIX KOHTEKCTaX. Tak, B cT. 147 (06 yuere
TpeOOBaHNMIT 3aLINUTHI MOPCKOIL CPERBI IIPY JlesTeNb-
HOCTM B MeX/IyHapOJHOM paiioHe MOPCKOTO [Ha
(manee — PajioH)) MCII0/Ib30BAHO JIMIIb CTTOBO «YCTa-
HOoBKM (installations)»; cT. 194 (0 Mepax 3amuThl
MOPCKOJ1 Cpefibl) COIEpPXUT BBIPaXKEHUE «yCTaHOB-
ku (installations) un ycrpoiicta (devices)»; ct. 209
(o mpepmoTBpauieHny 3arpssHenus B Pajione) ymo-
MyHaeT «ycraHoBky (installations), coopyxenns
(structures) n gpyrue ycrporicta (other devices)»,
a B CT. 258-262 ynoTpe6/ieHO BbIpaXkKeHMe «Hay4YHO-
VICCTIENIOBATENIbCKIE YCTAHOBKM MM 000py/i0BaHMe
(scientific research installations or equipment)». BpI-
IIEeN3/I0KeHHOEe He VICK/TI0YaeT, OfHAKO, 4TO Pas/Iny-
HbIe BBIPa)KeHMA MOTYT IIOTY4UTb UHAMBUYaNnbHOE
IpaBoOBOe 3Ha4YeHMEe B KOHKPETHOM HOPMATMBHOM
KOHTEKCTe B OyyIeM, 110 Mepe JjaIbHeliel Kofu-
bMKauuyM M NPOrpecCMBHOTO PasBUTHA MEXIYHa-
POIHOTrO IpaBa B JTaHHOJ CIIeIaTbHOI 00/TaCTI.

Eme opuH 3Ha4MMBI BOIPOC: KaK TONTKOBAThH
cT. 60 Kousennum 1982 1. o ToM, uTO B cBOeit V133
HpUOPEKHOE TOCYJAPCTBO VMIMEET «MCKIIOUUTENIb-
HOe IIPaBO COOPY’KaTh, a TAKXKe PaspelIaThb 1 pery-
IMPOBATh CO3/aHMe, SKCITyaTallio U MCIIONb30Ba-
HMe: (a) MCKYCCTBeHHBIX ocTpoBoB; (b) ycranoBok
U COOPYXKEHUI [y ILieNell, NMpeJyCMOTPEHHBIX B
cTatbe 56 M IIA [PYTUMX SKOHOMUYECKUX Lieflelt;
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() ycTaHOBOK ¥ COOPY>KEHMIT, KOTOpbIe MOTYT IIpe-
IATCTBOBATb OCYIECTB/ICHNIO IPaB MPUOPEKHOTO
TOCYZlapCTBa B 30He»? B MHOIOTOMHOM KOMMEHTa-
pun x Konsennum 1982 r. o moBoAy 3TOI CTaTbyu
OTMeYaeTCsl, 4TO 371eCh peyb He udern 00 VICKIIYN-
TeIbHOI FOPUCAVKIN TPUOPEKHOr0 rOCyAapCcTBa
B OTHOIICHUV «8CeX KOHCMPYKUUL, COOPYHEHHbIX
8 €20 UCK/IIOUUMENIbHOU IKOHOMUHECKO 30He C Tit0-
6oti yenvio (for any purpose)». B obocHoBaHMe aB-
TOPBI CCBUTAIOTCA Ha TO, 4To Ha III Kondepeniym
OOH 1o MopckoMy HpaBy «He Oviu NPuHAmMbl
NpeonoNeHUs, COACHO KOMOPbIM mpebosanocy co-
enacue NPubPesHoz0 20cy0apcmea HA COOpyuceHue
BCAKOL KOHCMPYKYUU» B TIpefieNlaX ero MCKII0YN-
Te/IbHOII SKOoHOMMYeckol 30Hbl [United Nations
Convention... 1995:584-585]. IlpencraBurensimmu
MEKIyHapOJHO-IIPaBOBOJ HAyK ITPABUIbHO OTMe-
4eHO, YTO I0PUANIECKOe Pasuyne MeX/y IpaBaMu
HpUOPEKHOTO FOCYAAPCTBA B OTHOLIEHNY CO3[JAHMA
VICKYCCTBEHHBIX OCTPOBOB it /mioObIx meneit (for
any purpose) 1 yCTaHOBOK J1 COOPY>KeHMII B OTpaHN-
veHHbIX Lensx (for limited purposes) BBIIISAAUT TOH-
kuM (seems tenuous), Ho BaxkubIM [Churchill, Lowe
1999:167]. Ilpnunua TaKOro KOHBEHIIOHHOTO pa3-
TPaHMYEHUSA COCTOUT, TI0 MHEHUIO CIIeLaNCTOB,
B TOM, YTOObI «He JOIYCTUTDH IOPUCAUKLUIO MIPU-
OpeXHOTO TOCYJapCTBa HaJl YyCTAHOBKAMU U COOPY-
KeHIAMM, UCTIONIb3YeMBbIMI IPYTUMI TOCYAAPCTBa-
M B BoeHHbIx nemsax» [Churchill, Lowe 1999:168].
9o o3HayaeT, uto KonBenuus 1982 r. He Tpebyer
expressis verbis cormacys npuOpe>KHOro rocyiapcTaa
Ha COOpY>KeHMIe, CKaKeM, B0eHHOU KOHCMPYKUUU B
ero V193. Ho Takoe ToTa/mbHOE cormacue mpubpex-
HOTO TOCYHApCTBa BCErfia He0OX00UMO B OTHOLIEHN
CO3JJAHMA UCKYCCIBEHHO020 0CMPO6d, B TOM YNCIIe
B BOeHHbIX Lenax. To ectb OPI' He MoXeT, K mpu-
Mepy, 6e3 cormacus coceiHelt benbruu cosparh B ee
N33 uckyccmeennoiii ocmpos, faxe ecm lepmanns
OymeT yTBep)KAaTh, 4TO TAKOI OCTPOB COOPYKaeTCA
He B KOMMepUeCKIIX, a B 000pOHHbIX LeIsX, BO O1aro
benbrum - corosauka OPI mo HATO. Ho epmanus,
cormacHo KonBenumn 1982 r., Brpase 6e3 cormacus
Benbrum cospath B ee V93 «ycTaHOBKY» MIN «CO-
Opy>XeHMe» N7 BOEHHBIX Ilefiefl, eC/Ii TOMbKO IIpK
3TOM He BO3HMKHET IPerATCTBUI OCYLIeCTBICHNIO
IPYPOSIOPECYPCHBIX, MHBIX 9KOHOMIYECKNX Y MTPU-
pozfooXpaHHbIX NpaB benmbruu B ee V93.

9TO 3HaYMMOe IIPaBOBOE pPa3/Inyye IPUMEHM-
MO ¥ K OTTPAaHMYEHMIO MOHATUA MCKYCCTBEHHBIX
OCTPOBOB OT IIOHATHA YCTAHOBOK M COOPY>KEHMUIt
HA KOHMUHeHMANbHOM Wienbde. Bbllen3noxxeHHbIe
BOIIPOCHl TONKOBaHMA HOpM KonBeHumm 1982 r.
006 MCKYCCTBEHHBIX OCTPOBAaX, YCTAHOBKaX M O CO-
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opyxeHusax B V193 B OCHOBHOM INpUMEHMMBI K
aHaJIM3y IPABOBOTO IOJIOXKEHUA MCKYCCTBEHHBIX
OCTPOBOB, YCTAHOBOK U COOPYXXEHWUII HA KOHMU-
HeHManvbHOM wienbge. JJaHHBIII BBIBOJ, OCHOBBIBAET-
CAA, BO-TIEPBBIX, HA TOM, 4TO JHO VICK/TIOUMTETbHO
9KOHOMUYECKOII 30HBI, Korga JI93 ycraHOB/IeHa
HIpUOPEKHBIM TOCYJAPCTBOM, COCTABIIAET €r0 KOH-
TVHEHTA/IbHBII 1Ienbd (KOTOPBIil, OFHAKO, MOXKET
HpoCTUpaThcs U 3a npepnenst VI93), u, Bo-BTOPBIX,
Ha ToM, 4TO cormacHo cT. 80 KouBenmum 1982 1.
cT. 60 9TOr0 HOKyMeHTa (06 MICKYCCTBEHHBIX OCTPO-
BaX, YCTAHOBKAX U COOPY>KeHMsAX B VI193) «npumeHs-
eTcs mutatis mutandis K MICKYCCTBEHHBIM OCTPOBaM,
YCTaHOBKaM M COOPY)KEHVIAIM Ha KOHTMHEHTA/IbHOM
mwenbde». [Ipy 9TOM UX MeXIyHapOLHO-IIPaBOBOI
peXuM o0uHakoswiii 6 npedenax 200 Munb 0m ucxoo-
HOIX TUHUTL U 30 SMUMU Npedenamu, Ha 6cem Npoms-
HeHUU KOHMUHEHMANbHO20 tenba.

B omkpuimom mope He TONBKO NpUOpEXHBIE
TOCYapCTBa, HO TAKXKe CTPAHbI, He MMeEIOINe BbI-
XOfia K MOpIO, BIIpaBe «BO3BOAUTD JMCKYCCTBEHHBIE
OCTpOBA U JpYyIMe YCTAHOBKW», KaK IPefycMOTpe-
HO B cT. 87 KonBenunu 1982 1. B KauecTBe 00HOI
u3 80600 omxpoimozo mops. Ho ata cBoboma He
abCoMmoTHasA, a peryrupyeMas, Ha 4TO yKas3bIBaKOT,
BO-TIEPBBIX, C/IOBA «B COOTBETCTBIY C MEK/[YHAPOJ-
HBIM IIPaBOM» U, BO-BTOPBIX, YTOYHEHME «C COOIIO-
nenveM dacti VI» (o konmunenmanvHom wienvge).
[TocnenHee oueHb BakHO. Kak oTMeueHO B MHOTO-
TOMHOM KoMMeHTapunu K Konsennum 1982 r., atu
C/I0BAa O3HAYAIOT IPU3HAHNUE TOTO, YTO KOHTUHEH-
Ta/IbHBIII 1Ie/Tb( MOXET IPOCTUPATHCA 3 IIPeeNbl
200 mopckux Mmib ot nobepexns (the continental
shelf may extend beyond 200 nautical miles from the
coast)», T.e. «3a IIpee/bl MCKITIOUNTETLHON 9KOHO-
MUYECKOIl 30HBI», ¥ B 3TOM CTy4ae «IeKallue Haj
TaK/M KOHTVMHEHTAJbHBIM IIeTb)OM BOZIBI ABJIA-
I0TCSL OTKPBITBIM MopeM (the waters superjacent to
the continental shelf are high seas)» [United Nations
Convention... 1993:83].

BonpmmHCcTBO MccnenoBarenell MOPCKOro Ipasa
ocTaBuy 63 BHUMAHYA BIIIEYIIOMSAHYTOE IIPABO-
BOE pas/jnuye MeXJy CTaTycaMM MCKYCCTBEHHBIX
OCTPOBOB M IIPOYNUX CTAIMOHAPHBIX KOHCTPYKIIWIA,
0603HaYaEMBIX TEPMIMHOM «YCTAHOBKM U COOPY-
JKEHVS» WIM MHBIMM CTIOBAaMU, VICIIO/Nb3YeMBIMU B
KonBennun 1982 r. Tak, 3apyOexxHblil IIpaBOBex
HPEIOKWT CIeAYIONIYI0 KIacCU(UKALNIO UCKYC-
CTBEHHBIX OCTPOBOB, YCTAHOBOK M COOPYIXEHWIl:
(1) mnaByurme KOHCTPYKLMM, CTOSIIME HAa SKO-
pe; (2) craumoHapHbBIE COOPY>KEHWs, COEVHEH-
Hble C MOPCKMM JTHOM C IIOMOLIbI0 0ajoK U CBaif;
(3) 6eToHHBIE KOHCTPYKLMY, B OONBLIMHCTBE CBO-
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€M JCIIO/Ib3yeMble B KadecTBe He(TeXpaHWWINIL, 1
(4) coopy>KeHMsI, CO3aHHBIE HACBIITHBIM CIIOCOOOM
¥l IIpefiHa3HaYeHHbIE /I Pa3HOOOPa3HbIX BUIOB Jie-
ATENIBHOCTY (CTPOMUTENIbCTBO OTeJIell, B3JIETHO-IIO-
CalouyHbIX II0JI0C, BOEHHBIX 6a3) [Soons 1974:1-2].
be3 ydera BbIIIEOOO3HAYEHHOrO NPABOBOIO OT/IN-
9YA UCKYCCTBEHHBIX OCTPOBOB OT MHBIX KOHCTPYK-
NIl TIpefyIoXKeHa M CIefyomas KaaccupuKarys:
(1) «MopcKoit TOpofi»; (2) UCKYCCTBEHHBIE OCTPOBA,
CO3JaHHBIe /I MCIONb30BAaHMUA «B SKOHOMUYe-
CKMX LeJIsIX»; (3) MCKYCCTBEHHBIE YCTAHOBKY, TIPef-
Ha3HAYeHHble «I/I1 CBSA3M M TPAHCHOPTUPOBKI»;
(4) ycTaHOBKM «yIsl IIPOBeJeHMsI HAYYHBIX MCCIIe-
JIOBaHMII U TIPOTHO3MPOBAHVS HOTOfbI»; (5) MecTa
«OTHbIXa U pasBiedeHns» 1 (6) «<BOEHHbBIE YCTAHOB-
ki» [Papadakis 1977:16-34]. Otmerum, 4to oba
IpaBoBefla IPMBENN LUTHpPyeMble KOHCTaTal[iM B
nepuop 0o npunamus Koneenyuu 1982 2., mosromy
V3BMHUTE/IbHBI IPE/IOKEHHbIE VMM IOPUANYECKN
amopdHble Kmaccudukanum, ganekyue OT KOHBEH-
LMOHHBIX peanuit. Ho n B mepmop mocie npuHATHA
Koupenumn 1982 1. mccnegoBareny JaHHOW TeMBbI
YIIYCKAIOT 3TO Ke IIABHOE IIPaBOBOE PasIidie.

Tax, B ofHOM 13 COOPHMKOB CTaTell 0 MOPCKO-
My IIpaBy, HallMCAHHBIX aBTOPUTETHBIMM POCCHIl-
CKUMU ¥ MHOCTPAHHBIMU CIIELVa/IICTAMU, YUTaeM,
yro KoHBeHuMA 1982 I. «He cOmepXUT HU oIpefe-
JIEHNIT MCKYCCTBEHHOTO OCTPOBA, YCTAHOBKM WM
COOpY)XeHNs, HU KIaccudpuKkanmy 9Tux 00beKTOB.
[IpuMeHNUTeIPHO K VCKYCCTBEHHBIM OCTPOBaM,
YCTaHOBKaM ¥ COOPY>KEHMAM B ee TEeKCTe yIOTpe-
OnseTcs 6onmee iecsATKA PYTUX TePMUHOB, IpUYeM
MHOT¥E I10 CYIIeCTBY AB/IAIOTCA CUHOHMMAMU, HECy-
IVIMM C IOPUAVYECKOIT TOUKN 3PEHNS MACHTUYHYIO
CMBIC/IOBYI0 Harpysky» [Moxosa 2014:395]. Boiue
OBUIO IIOKAa3aHO, YTO IPABOBOE IHOJIOXKEHNE UCKYC-
CTBEHHBIX OCTPOBOB, C OJJHOV CTOPOHBI, ¥ CTaTyC
YCTaHOBOK U COOPY>KEHUII — € IPYTOl, CYIeCTBEHHO
PA3IUHAIOMCS, Vi STU TEPMUHBI C IOPUAMIECKOI TOY-
KV 3PEHVIS YH MOUHO He HeCym UOeHMUUHYI0 CMbic-
7108y10 HAzpy3Ky. BMecTe ¢ TeM Hafj0 COrmacuTbCA €
aBTOPOM B TOM, YTO MHO>KECTBO C/10B B KoHBeHIIUM
1982 r., KOTOpPbIE BBIPA)KAIOT NOHATIE YCTAHOBKI U
COOPY>KEeHMA», PABHO KaK ¥ OTCYTCTBME OOILIenpu-
HATOTO OIIpefie/IeHNsA KaTerOpUy «MCKYCCTBEHHbIE
OCTPOBa», He CIOCOOCTBYIOT ACHOCTY TOJIKOBAHNA 1
npuMeHeHys KoHBeHIIMN.

B aHrmos3bp19HO MHOTOTOMHOM SHIMKIOIEIUN
MeX/JYHApOJHOTO IIpaBa IPEeII0KEHO OIpee/INTh

HOHATHUE <MCKYCCTBEHHBI OCTPOB» KaK «BPEMEHHO
WM HOCTOSHHO YCTaHOBJIEHHYIO IIaTGOpMy, CO-
OPY’KEHHYIO 4eJIOBEKOM U OKPY>KEHHYI0 BOJIOIi, Ha-
XOZAIIYIOCS BbILIE YPOBHs BOABI Ipy mpuyBe» (“a
temporary or permanent fixed platform made by man
surrounded by water and above water at high tide”)*.
Cxosxee oIlpefieNIeHNe JAHO B OTeYeCTBEHHOI HayKe:
«1060€e VICKYCCTBEHHO CO3JJaHHOE IIPOCTPAHCTBO,
OKPY>KEHHO€ BOJIOVI 11 pacIlONIOKEHHOE HaJ| IMHUEN
HanbO/IbIIEr0 MPUINBa»’. B KOHTeKCTe Bbllens-
JIO>KEHHOTO, OfJHAKO, TaKue AeGUHULINM TIpefCTaB-
JIAIOTCA He BIIO/NHE YAAYHBIMU. Bo-TIepBbIX, OHM He
oTpakaroT 3anoxeHHoe B Konsennum 1982 1. ot-
JIYMe VICKYCCTBEHHBIX OCTPOBOB OT «YCTaHOBOK 1
COOPY>KeHMIT», 0 YeM y>Ke TOBOPUIOCh. Bo-BTOpBIX,
IpeUIOKeHHasA MHOCTPAHHBIM IIPaBOBENOM Aedu-
HMUIVA BBI3BIBAET BOIIPOCHI U C TOYKY 3PEHNUA 37Ipa-
BOTO CMBIC/IA: TT0YeMY «ITaTOPMy» HAO CYUTATDH
VICKYCCTBEHHBIM OCTPOBOM, a HE YCTaHOBKOIl WM
coopyxeHuem? Ecmu MCKycCTBEHHBINI OCTPOB CO-
OpYy)XaeTcsi He TONBKO «9eJIOBEKOM», HO 1 Pobo-
TaMl, TO OH IlepecTaeT ObITh TaKOBBIM? YTO, ecim
B JQHHOM pajiOHe, HallpuMep, KPYIIOTOANYHO II0-
KPBITOM JIbJJaMI, HET BO3MOXKHOCTI (MKCUPOBATDH
YPOBEHb BOJbI IIpU IPIUINBE?

CrienanmictaMyl TIpejIoXKeHbl M MHble fedu-
HMUIMY BBILICYIIOMAHYTBIX HOHATMIL Tak, Mckyc-
CTBEHHBIE OCTPOBAa OIpefie/ieHbl KaK «OOBEKTHI,
CO3JaHHBIEe IIPY IOMOIIM €CTEeCTBEHHOIO MaTepu-
aJIa, HaIpyMep TpaBus, Hecka, kamuei» (“Artificial
island refers to constructions created by the dumping
of natural substances like sand, rocks and gravel
on the seabed”), B To BpeMsA Kak «MCKyCCTBEHHbIE
YCTAaHOBKM» — 3TO COOPYXXEHUS, COENMHEHHBbIE C
MOPCKVM JJHOM IIpYU IIOMOLIYM 6ajloK M CBail, a Tak-
xe 6etonHble KoHCTpyKiyn (“Installation refers to
constructions resting upon the seafloor by means of
piles or tubes driven into the bottom, and to concrete
structures”) [Soons 1974:3]. Ho u nipu cospanum nc-
KYCCTBEHHOTO OCTPOBA COEIMHEHE er0 OCHOBAHMA
C MOPCKUM JJTHOM MOXKET KPEIIUTbCS «IIPY MOMOLIN
0eTOHHBIX KOHCTpPYKLMil». Kpome Toro, kak Oyzmer
II0OKA3aHO Jlajiee, JAHHBIE ONpefieieHNsA He MOfep-
’KaHBI HAI[VIOHA/IbHBIM 3aKOHOJATE/IbCTBOM.

IIpaBunbHO, Ha Hall B3IJIAM, B HOPUAMYECKON
IUTepaType obpalleHO BHUMaHNUE Ha TO, YTO «IC-
KYCCTBEHHBII OCTPOB» II€/IeCO0OpasHO  ormpefe-
JIUTH C YI€TOM TOTO, YTO OH «(pU3MIECKN CBSI3aH C
MOPCKUM JJHOM», TIPUYEM «IIOCTOSIHHO 3aKpeIIeH»

4 Bernhardt R. in: Encyclopedia of Public International Law. Vol. 11. Amsterdam. 1989. P. 38.
> Tepainbekos C.O. Mpobnema onpeaeneHna cTaTyca NCKYCCTBEHHbIX OCTPOBOB, YCTAHOBOK U COOPYXeHWI B COBPeMeH-
HOM MeX[yHapOoAHOM MOPCKOM npase: ABToped. ANC. ... KaHA. opuA. Hayk. M. 1977.C. 8.
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B CBOEM MECTOIOJIOKEHVM, ¥ YTO ero y/jajieHue
«He TIPeACTaB/IAeTCs BO3MOXHBIM 0e3 IoTephb s
ero menoctHocT» [MoxoBa 2014:396]. Ito mpep-
CTaB/IsAETCS TIEPCIEKTVBHBIM IOJXOZOM K YsCHe-
HMIO CMBIC/IA TEPMMHA «HCKYCCTBEHHBIE OCTPOBaA»
B MOPCKOM IIpaBe. TeM He MeHee BBUAY OTCYTCTBUSA
B KonBenumm 1982 r. Takux ompepneneHnii, obpa-
TUMCS, XOTs OBl BBIOOPOYHO, K HAIIVIOHA/IBHOMY 3a-
KOHOJIaTe/IbHOMY OIIBITY YCTaHOBJICHUS IPaBOBBIX
IPVU3HAKOB, IPUCYIIUX VCKYCCTBEHHBIM OCTPOBAM,
a TaK)Xe YCTAHOBKAM U COOPY)KEHUM.

4. HanmoHanbHOe IpaBo

3akon CIIA o BHemHeM KOHTMHEHTa/JIbHOM
wenbde (Outer Continental Shelf Lands Act)® u 3a-
koH CIIIA o 3aromnAeMbIX Ipy NPUINBE 3eMIAX
(Submerged Lands Act)” 1953 1. He onpefenAOT mo-
HATHUA «UCKYCCTBEHHBINI OCTPOB», «yCTAHOBKa» I
«COOpY’KeHMe». 3aKOHOM O 3arpsi3HeHUN HeThIo
1990 r. (Oil Pollution Act)® xBamuuumpoBaHsl Ka-
Teropuy «Mopckue mnpuctocobnenns» (offshore
facility) u «nopByxHass Mopckass OypoBas ycTa-
HoBKa» (mobile offshore drilling unit). ITepsbit
TepMMH 0003Ha4YaeT /Mo0ble IPUCIIOCOOIeH s, pac-
HIOTIO)KeHHbIE B IpefieNiax cyRoxopHbix Bop Coenn-
HenHbIx [llTator’, 1 Bce 06beKThI (KpoMe cynoB'’ 1
TOCYapCTBEHHBIX CYZOB), Ha KOTOpbIe pacIpoCTpa-
Haercs opucaykiya CoeguHenHblx [lITaToB u Ko-
TOpbIe PACIIONIOKEHBI B IIPefieaX APYIUX MOPCKUX
npoctpanctB (“The term “offshore facility” means
any facility of any kind located in, on, or under,
any of the navigable waters of the United States,
and any facility of any kind which is subject to the
jurisdiction of the United States and is located in, on,
or under any other waters, other than a vessel or a
public vessel”) (§ 2701 (22) 3akoHa). Tepmun «Mop-

CKas IepelBIDKHAsA OypoBas YCTaHOBKa» YIOTpe-
O1s1eTCA B 3HAYEHNN Cy/IHA (3a MCK/TIOYeHNeM CyHa
Ha BO3/IYIIHOJ IIOfYILKeE), IPUTOFHOTO [/ UCIIONb-
30BaHNUA B KayeCTBe MOPCKOTO IIPUCHOCOO/IEeHNA
(“...means a vessel other than a self-elevating lift
vessel capable of use as an offshore facility”) (§ 2701
(18) 3akomna).

3akon KaHajpl 0 MOpCKMX IPOCTpaHCTBaxX OT
18 mexabps 1996 I. OTHOCUT K UCKYCCIMBEHHbIM
ocmposam «0b60e CO3aAHHOE YeJIOBEKOM pacIInpe-
HIe MOpcKoro AHa (any man-made extension of the
seabed)», mpuyem «BHe 3aBICHMOCTH OT TOTO, HAXO-
IVITCA JIV TaKOE pacIlpeHye JHA BbIlle IIOBEPXHO-
CTH THOBepx/IeXalmx Bog Wi HeT (whether or not
the extension breaks the surface of the superjacent
waters)» (cT. 2)'. A Kk mopckum ycmanoskam unu co-
OpyHeHUsM OTHOCATCH, COIlacHO 3akoHy Kanappl,
He TO/IbKO CaMJ CTal[IOHApHbIe OYPOBbIe KOHCTPYK-
MM, HO TaKxe () moboe CyHO 1 SAKOpb, IKOPHas
nenb Wi maarpopma st 6ypoBOro yCTpOICTBa,
KOTOpBIE VCIOIb3YIOTCs BMecTe ¢ HuM; (0) mrobas
MopcKas OypoBasi yCTaHOBKa, IaTdopmMa Jjist pas-
PabOTKM MeCTOPOXKIEHWII, IIOABOJHASA YCTAHOBKA,
HACOCHasA CTaHLVA, KWIble MOMEIeHNA, CKIAfibl,
IOrPy304Has WM pasTpy3odyHas IaTdopma, 3eM-
CHapsfl, IIaBy4YMil KpaH, TPyOOIPOBOOYKIALUMK
mmbo gpyras 6apxa wiu TpybOIpoOBOJ, a TaKxe
o001t AKOPb, AKOPHAs Lielb Wiy Iwiatdopma ajs
OypoBOTrO yCTpPOVCTBA, KOTOpBIE WCIIONb3YIOTCA
BMeCTe C HUM ',

B mopxope KaHajpl mepcreKTMBHBIM HaM BU-
IUTCA 4YeTKOe IPaBOBOE OTTPaHMYEHUE MOHATHA
«UCKYCCTBEHHBIIT OCTPOB» OT IIOHSTHs «YCTAHOBKU
Y COOPY>KeHMsA» B IIOMHOM COOTBeTCTBMMU ¢ KoOH-
BeHUyel 1982 1., HO IpK CYIIECTBEHHOM YTOYHe-
HIY, COCTOSIIEM B O0O3HAYEHMNU TeX IPM3HAKOB,
KOTOpbIe IPUCYLIN 3TUM KaTeropusam. Tak, McKyc-

6 43 U.S. Code Chapter 29, Subchapter Ill - Outer Continental Shelf Lands. URL: https://www.law.cornell.edu/uscode/
text/43/chapter-29/subchapter-lll (accessed date: 20.06.2018).

7 43 U.S. Code Chapter 29 - Submerged Lands. URL: https://www.law.cornell.edu/uscode/text/43/chapter-29 (accessed
date 20.06.2018).

8 33 U.S. Code Chapter 40 - Oil Pollution. URL: https://www.law.cornell.edu/uscode/text/33/chapter-40 (accessed date:
20.06.2018).

® CornacHo § 9601 rn. 42 Kopekca 3akoHoB CLUIA nog cynoxogHbiMu BofaMu noHumMatotcs Bogabl CoeauHeHHbix LTaTtoB
AmMepuKY, BKNoYas TepputopranbHoe mope (“..the waters of the United States, including the territorial seas”).

1% ToT e 3aKoH NpefyCcMaTpUBAET, YTO MO TEPMUHOM «CYAHO» NMOHMMAETCA ONCaHve Ilo6oro cyfHa Ui UHOTO UCKYC-
CTBEHHOTO NPYCNOCO6MEHNA, UCMOMb3YEMOrO MU NPUFOLHOIO AJ1A UCMOMb30BaHWA B KauecTBe CpeAcTBa TPaHCNOPTMPOB-
KW MO BOAE, 3a NCKIIIOUYEHMEM FrOCyAapCTBEHHbIX cyaoB (“vessel” means every description of watercraft or other artificial
contrivance used, or capable of being used, as a means of transportation on water, other than a public vessel”).

" Oceans Act, Canada. 1996. URL: http://laws-lois.justice.gc.ca/eng/acts/O-2.4/ (accessed date: 20.06.2018).

2 “Marine installation or structure include: (a) any ship and any anchor, anchor cable or rig pad used in connection
therewith, (b) any offshore drilling unit, production platform, subsea installation, pumping station, living accommodation,
storage structure, loading or landing platform, dredge, floating crane, pipelaying or other barge or pipeline and any anchor,
anchor cable or rig pad used in connection therewith”. - Oceans Act, Canada. 1996. URL: http://laws-lois.justice.gc.ca/eng/
acts/0-2.4/ (accessed date: 20.06.2018).
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CTBEHHBIE OCTPOBA — 3TO, C TOUKM 3PEHUA KaHaJ-
CKOTO 3aKOHOJATeNIA, PYKOTBOPHOE «paCIIVpeHMe»
MOPCK020 OHA VTN €T0 TIOJHATIE, B TOM YNCIIe Bbilie
1068epXHOCU MOPCKUX 600, @ YCTAHOBKM, COOPYXKe-
HMA HOZOOHBIM MaTepMaIbHBIM IPM3HAKOM (IIpu-
BA3KOJ K PacCIIMPEHMIO VIV TOJHATHUIO MOPCKOTO
iHa) He 00/1afaroT. BMecTe ¢ TeM BpsZ 1M MOXHO CO-
IJIACUTBCA ¢ MHEHMEM O TOM, UYTO «JMCKYCCTBEHHBbIE
ocTpoBa 00br9HO Oonbine (are normally larger)»,
yeM ycraHoBku u coopyxenns [Churchill, Lowe
1999:168], Benb Hay4YHO-TEXHMYECKMII IIPOrpecc,
KOHKPETHas SKOHOMIYeCKas IleTb ¥ MHble PaKTo-
pbl MOTYT OOYCIOBUTD ILeecOOOpPasHOCTb CO37a-
HMA HeOO/MbIIMX MCKYCCTBEHHBIX OCTPOBOB U, Ha-
IPOTUB, OTPOMHBIX 110 00'bEMY ¥ BeCY YCTaHOBOK I
COOPY>KEHUIL.

5. besomacHOCTh NCKYCCTBEHHBIX OCTPOBOB,
YCTAaHOBOK I COOPY)KCHI/[ﬁ 1 0€30I1aCHOCTD
HaBUranmumn BOMM3M HIX

VHTepecsl 6e3onacHocmu  cy0oxoocmea OTpa-
XaeT, mpexyie Bcero, Hopma Konsenuun 1982 1. o
TOM, YTO VICKYCCTBEHHbIE OCTPOBA, YCTAHOBKY I CO-
OPY)KEHMS «He MOIYT YCTaHABIMBATBCH, €CU 3TO
MOXXET CO3JaTh IIOMEXM I MCIO/Nb30BAHUA IPHU-
3HAaHHBIX MOPCKUX IIyTeli, VMEHIIMX CYIeCTBEH-
HOe 3HAaYeHMe JUI1 MEeXIYHApOTHOIO CYZOXOACTBa»
(m. 7 c1. 60). IIpuopumem urnmepecos cyodoxoocmsa B
CpaBHEHMM C APYTYMM BUJAMY HOb30BAHMA MOpPEM
HOJIKPEIUIEH ¥ JOKYMEHTaMM, IPUHATBIMU Ha YPOB-
He MexxyHapopHoit Mopckoii opranusanuu (JIMO).
Pesomonyst IMO ot 20 Hosi6pst 1985 1. A.572 (14)
«Ob11ye TONOKeHNsI 00 YCTAaHOB/IEHNY ITyTell ABU-
JKeHVsI Cy[loB» YKa3bIBaeT Ha He0OXOAMMOCTb 0be-
CIIeYeHVsi TOTO, YTOObI «He(TsHbIe OYpOBbBIE yCTa-
HOBKU, IVIaTOPMBI 11 ApyTHe OK0OHbIe 0ObEKThI He
COOPY)Ka/INCh BHYTPM CUCTEM YCTAaHOBJICHUS ITyTel
IBIDKEeHMs CyfioB, npuHATHIX VIMO, wmmn BOMM3U
ux» (1. 3.10). Kpome TOro, mproputeT MHTEpecoB
MEXIYHapPOJJHOTO CY/IOXO[CTBA OTPaKeH B CT. 261
Konsenuun 1982 r., cormacHo KoTopoit pa3MelieHne
¥ VICTIOJIb30BaHMe YCTAHOBOK B HAYYHBIX LIE/IAX «He
007HCHbL €030A6aMb NPeNsIMCMBULL HA YCMAHOBUS-
WIUXCS NYMSX MENOYHAPOOHO20 CYO0X00CHBA».

Hanee, cornacuo ct. 60 Konsennum 1982 r. nmpu-
OpeXHOe ToCyapcTBO 0053aHO IIPENOCTABIIATD
HajJle)xaliee ysedomseHye O COOPYXEHUM UCKYC-
CTBEHHBIX OCTPOBOB U JPYIMX KOHCTPYKLMII 1 IIO-

CTOSHHO IIOJIIePKMBATD CPEICTBA IIPENYIIPEXKIEHN
06 ux Haymunu. [IpubpexxHoe rocyzapcTBO MOXKET
TaM, Iie 9TO HeoOXOVIMO, YCTaHAB/INBATb PasyM-
HbIE 30Hbl 0€30NACHOCU BOKPYT TaKMX 00BEKTOB, B
Hpefieiax KOTOPBIX OHO CIIOCOOHO IIPYHVMATD HaJ-
leXxalye Mepel st obecriedeHns 6e30macHOCTI
HaBUTAIMY, @ TaKKe 0€30IaCHOCTU CaMUX MCKYC-
CTBEHHBIX OCTPOBOB M MHbIX KOHCTPYKIMil. Takue
30HBI He MOTYT IIPOCTHUpPAThCs 6oree deM Ha 500 M,
KOTOpbIe OTMEPAIOTCA OT KaXK/I0il TOUKU BHEIIHETO
Kpasd TaKuUX KOHCTpyKuuii. bBornee mmpokas 3oHa
0€30I1acHOCTY JHOIYCTMMA TOILKO COITIACHO «00u4e-
NPUHAMBIM  MEHOYHAPOOHLIM CMAHOapmam» VI
PEKOMeHMIALINI  «KOMNEMeHMHOU Men0yHapoOHO
opeanusayuu». Ilon Hell IOHMMAaeTCcA B JaHHOM CIIy-
gae VIMO.

Pesomonusa Accam6nen IMO A.671 (16) «30HbI
6esomacHOCTY U 6€30MaCHOCTb MOPEIUIABAHMsA BO-
KPYT MOPCKMX YCTAaHOBOK JM COOPY>KE€HMIl», IPUHA-
tasg VIMO 19 oxts6ps 1989 r. (nanee — Pesomronys
1989 r.), koHCONUAMpYs Oo/ee paHHUE JOKYMEHTbI
VIMO o0 MOpCKUX YCTaHOBKaX U COOPY>KeHMUAX, CO-
[Iep>)KUT PEKOMEH/JallMy [IPABUTE/IbCTBAM KaK IpU-
OpeXHBIX TOCYapCTB, TaK ¥ TocymapcTs (rara.
IIpunoxennem K Pesomonyy 1989 1. cran fokymeHT
oz HasBaHMeM «PekoMeHpanym o 30Hax 6esomac-
HOCTM 1 6€30I1aCHOCTY MOPEIIABaHNA BOKPYT MOP-
CKMX YCTaHOBOK U coopy>keHumit». Cormacto m. 1.3
PekomeHmaumit pedb MOET O TEX MOPCKUX YCTaHOB-
KaX ¥ COOPY>KeHMAX, KOTOpble HaXOfIATCA Ha MecTe
OypeHs1, He3aBUCHMO OT TOTO, IIOCTABJIEHDI I OHM
Ha IKOpb M/IM YCTAHOB/IEHbI HA MOPCKOM JIHE, I He-
3aBJCUMO OT TOTO, OCYILIECTB/IAITCA UM B JJAHHOE
BpeMs1 onepanuy o Oypennto. Pesomorys 1989 r.
IpefycMaTpuBaeT IIPMHATHE COOTBETCTBYIOMIMM
HpUOPEKHBIM TOCYAAPCTBOM Mep IPOTHUB Hapylie-
H1sI 30H OesomacHoCcTH.

BesomacHOCTM MCKYCCTBEHHBIX OCTPOBOB M1
MHBIX KOHCTPYKIMit ocBsiieH [IpoTokorn o 60psde
C HE3aKOHHBIMM aKTaMM, HaIlpaB/IeHHbIMIU IIPOTUB
0e30IIaCHOCTYM CTALVIOHAPHBIX IIATOPM, pacIo-
JIO)KEHHBIX Ha KOHTMHEHTa/JIbHOM menb(be, 1988 1.
(manee - ITpotokon 1988 r.). OTOT HOKYMEHT pasBu-
BaeT nojnoxxenns KonseHuum o 60pbbe ¢ He3aKOH-
HBIMJ aKTaMV, HAaIlpaB/IeHHBIMU NPOTUB Oe3ormac-
HOCT) MOPCKOTO CYJOXOACTBA. [l 1eneil JaHHOTo
IPaBOBOTO JIOKYMEHTa CTal[IOHapHasA IaTdopma —
3TO «JMCKYCCTBEHHBIII OCTPOB, YCTaHOBKA WM CO-
OpY>KeHHe, IIOCTOAHHO 3aKpeIlIeHHble HA MOPCKOM

3 Implications of the United Nations Convention on the Law of the Sea for the International Maritime Organization. Study
by the Secretariat of the International Maritime Organization (IMO). P. 39. URL: http://www.imo.org/en/OurWork/Legal/
Documents/LEG%20MISC%208.pdf (accessed date: 28.06.2018).
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nHe»'. TIpoTokonoM 1988 . perymmpyrorcsi OTHO-
IIeHNA MEeXJY TOCyHapCTBaMU-y4aCTHUKAMIY, CBS-
3aHHbIE C 3aLIUTON TAKNUX IUIATPOPM OT MX 3aXBa-
TOB, aKTOB HACWINA, paspylenus u T.4. Tak, cT. 2
[Tporoxona 1988 r. kBa/mmuLupyeT B KauecTBe Ipe-
CTYIUIEHUSI IEVICTBYS JINLIA, «€C/IVE OHO HE3aKOHHO 1
IpefHaMePEeHHO:

a) 3axBaTblBaeT CTALMOHAPHYI IAaTOpPMY
VUMM OCYLIEeCTB/IAET KOHTPOIDb HaJl HEMl CUJION WK
YTpO30Jl CHJIBI WK IIyTeM /00011 fpyroi GpopMbl
3aIyTVBAHNUSA; WIN

b) coBepuraeT akT HacWIMA HPOTUB JIMIA HA
CTAlL[IOHAPHOJI IIaTGopMe, eC/Ii STOT aKT MOXKET
YTpOXaTh ee 6e30I1acCHOCTI; YN

€) paspymaer CralMOHapHyo IUIargopmy
WIM HaHOCUT eil HOBPEXMEHNE, KOTOPOe MOXeT
YTpOXaTh ee 6e30I1aCHOCTI; YN

d) TmoMemaer, MIM COBeplIaeT HEMCTBUSA B
Ie/IAX TIOMEIeHNs, Ha CTAl[VIOHAPHYIO IIaThopMy
KakyM Obl TO HU OBUIO CIIOCOOOM YCTPOIICTBO VJIN
BEI[eCTBO, KOTOPOE MOXET PaspyLIUTDb 3Ty CTaIU-
OHapHYIO IUTaTGOpPMY WIM CO3[aTh Yrposy ee Oes-
OIACHOCTY; M/IN

e) HAHOCUT paHeHMs T000MY MLy Win you-
BAaeT €ro B CBA3M C COBEPIICHMEM JUIU IIOIBITKOM
COBepIIEHN KaKoro-160 13 MpecTyIUIeHNI», YKa-
3aHHBIX BBIIIE.

6. 3amTa MOPCKOIi cpeabl

He nmatp 0001 CTauMOHAPHON KOHCTPYKLMU
B MOpe KaKie-TO HOCTableHNsA C TOYKM 3peHMA
MEX/YHAPOJHbIX IPUPOJLOOXPAHHBIX CTAH[APTOB
10 CPAaBHEHMIO C CYJIHOM B MOpe€ — TaKOB CTepKHe-
BOJ1 IIPaBOBOJ 3aMbICeJl, OTPa’KEHHDII HE TONBKO B
4. XII «3ammura 1 coxpaHeHMe MOPCKOI1 cpefb» KoH-
BeHLuy 1982 1., HO 1 BO MHOI'MX JPYTUX IPUPOLO-
OXPAHHbBIX KOHBEHIIMAX, B TOM 4Mc/ie B KonBeHun
mo 3ammre Mopckoit cpesipl CeBepo-BocTouHoit
Artnantuku 1992 1., MexziyHapogHOIl KOHBEHLIUNI
O TPKIAHCKOII OTBETCTBEHHOCTH 3a yIepb oT 3a-
rpssHenyst Hedtbio 1976 1., KonBeHum 06 oxpane
okpy>Karolreit cpenbl CeBepHBIX CTpaH 1974 . u T.1.
Ocob6eHHO 3TO KacaeTcs JTala NpeKpaujeHus dKc-
NAyamayuy CTalYIOHAPHbIX IIATGOPM.

Hagmo otmerutp, uto Hopmbl KonBeHIMN
1982 1. 06 ypmaneHnu 6ojee HENCIOIb3YeMBbIX YCTa-
HOBOK JI COOPYXXEHMII OTIMYAIOTCA OT COOTBET-
crByroux HopMm Konsenunu o menbde 1958 r. Co-
[JIACHO IIOC/IENHEN TaKye 0OBEKThl «JO/KHbI OBITh
HOJTHOCTBI0 yOpaHb» (1. 5 ¢T. 5). A KonBenums
1982 1. He mpefycCMaTPUBAET TAKOrO abCOMIOTHOTO
TpeboBaHNs, 0603HaYasl HEKIe TapaMeTpBl IIPH ya-
JIeHUY HEVCIO/Ib3yeMBbIX YCTAaHOBOK 1 COOPY)KeHMI
U JIOIyCKasi expressis verbis, 4TO KakKyue-TO U3 HUX
He OYAyT MOMHOCTBIO yOpaHBL. B aTOM fjOKyMeHTe
yKasbIBaeTCs: «JI1o0ble IIOKMHYThbIe 1M Oojiee Heyc-
THO/Ib3yeMble YCTAHOBKY /I COOPYXKEHMsA HOKHBI
ObITh yOpaHBI B LielsAX obecredeHyst Ge30IacHO-
CTU CY[IOXO[ICTBA C Y4eTOM /TI00BIX OOLIeIPUHATHIX
MEXIYHapPOJHBIX CTAHJAPTOB, YCTAaHOBJIEHHBIX B
3TOI CBA3YM KOMIIETEHTHON MEXIYHapOJHON opra-
Husauuen. Ilpu ymaneHMm TakuX yCTaHOBOK WK
COOPYXKEHMIT JJOIDKHBIM 00pasoM y4MTBIBAIOTCA
TaK)Ke MHTEPeChl phIOOIOBCTBA, 3ALIUTBI MOPCKOI
cpepbl, paBa ¥ 00A3aHHOCTY PYTUX TOCYHAPCTB.
O r1y6uHe, MECTOHAXOKIEHUY 1 pasMepax JIObIX
YCTaHOBOK VI COOPY>KEHMUII, KOTOpble yOpaHbI He
TOTTHOCTDBIO, JlaeTCSl HaJjIeXallee OIOBelleHNe»
(m. 3 cT. 60).

HleTa/mbHBIE PEKOMEHALNY TIPUOPEKHBIM TOCY-
lApCTBaM KacaTe/lbHO 666000 MOPCKMX YCTaHOBOK
Y COOPY)KEHUIT U3 IKCNyamayuu CofepKaTcs, mmpe-
XJe Bcero, B pesomonuyu Accambnen VIMO A.672
(16) «PykoBOACTBO 11 CTAaHAAPTHI 110 YAJIEHNIO MOP-
CKMX YCTAaHOBOK M COOPY>KeHUI1 Ha KOHTMHEHTA/Ib-
HOM Iile/ib(he U B MCK/TIOUNTETbHO 9KOHOMIYECKO
30He»'S. CyTb 9TOr0 JOKyMEHTa 3aK/II0YaeTCs B Clie-
JIYIOIEeM:

- 6oree He UCIONb3yeMble YCTAaHOBKU M CO-
opyxeHns B V193 1 Ha KOHTMHEHTANbHOM Ilenbge
«TpebyeTcsa yJanATb», 3a MCKIIOYEHNEM CTy4aes,
KOI/Ia MIX OCTaBJIeHNe Ha IIPeXXHeM MeCTe WV JINIIb
YJaCTMYHOE yJa/leHle «COOTBETCTBYeT JaHHOMY Py-
KOBOJICTBY ¥ CTaH/IapTaM»;

- OTHeCeHMe IPUOPEKHBIM TOCYJAPCTBOM
KOHKPETHOTO C/TydYas K «MCK/IHYEHNIO» TOMYCTH-
MO Ha OCHOBE OILIeHKU psAfia GaKTOpOB, B TOM 4UCIIe
«IIOTEHLMATIbHBIX IOCTeACTBUI» TAKOTO OTHece-
HIUA «Is 6€30IaCHOCTY HafIBOLHON M IIOIBOSHOI

* Yactb 3 cT. 1 [NpoTokona o 6opbbe C He3aKOHHbIMY aKTamu, HarnpaBfIEHHbIMY NPOTMB 6€30MacHOCTA CTaLMOHAPHbIX
nnat$opm, pacnonoxeHHbIX Ha KOHTUHEHTanbHOM Wenbde, 1998 1. foctyn: http://www.un.org/ru/documents/decl_conv/
conventions/shelf_security.shtml (gata o6patieHuns: 15.06.2018).

> Cratbs 214 KoHBeHuuK 1982 1. npefycmaTprBaeT, B YaCTHOCTY, YTO FOCy[apCTBa «NPUHMMAIOT 3aKOHbI, MpaBuia u apy-
rme mepbl... B Lenax NpefoTBpaLleHns, COKPaLLeHNA U COXPAHEHUA MO KOHTPOMEM 3arpA3HeHns MOPCKOW cpefpl, Bbl-
3bIBAEMOTO UNN CBA3AHHOTO C AeATENbHOCTbIO Ha MOPCKOM [HE, NMOAMNafaoLel MOA UX PUCANKLMIO, N NCKYCCTBEHHBIMU
OCTPOBaMM, YCTaHOBKaMM 11 COOPYXKEHWAMU NOA UX I0OPUCANKLMEN».

'® Implications of the United Nations Convention on the Law of the Sea for the International Maritime Organization. Study
by the Secretariat of the International Maritime Organization (IMO). P. 38.
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HaBUTAMY WM JPYIMX BUAOB VCIIO/Nb30BAHMA
MOpSI».

HesaBucumMo OT BBILIEN3/TIOKEHHOTO
CTBIO JJO/DKHBI OBITD yja/TleHbI»:

1) «Bce MOKMHYTble mmu 0Oojee He WCIONb-
3yeMble YCTAaHOBKM U COOPY)KeHMs, HaXOALIMecs
Ha [1y6uHe MeHee 75 M 1 BecoM MeHee 4000 T (all
abandoned or disused installations or structures
standing in less than 75 m of water and weighing less
than 4,000 tonnes), u

2)  BCe IOKMHYTbIe U OOJ/Iee He JMCIONb3yeMble
YCTaHOBKM M COOPY>KEHU, YCTAaHOB/IEHHbIE Ha MOP-
ckoM pHe 1 aHBapsa 1998 1. mam mocie 3Toil HaTh,
HaxopsIyecs Ha youHe Menee 100 M 1 BecoM Me-
Hee 4000 T (all abandoned or disused installations
or structures emplaced on the sea-bed on or after
1 January 1998, standing in less than 100 m of water
and weighing less than 4,000 tonnes)».

[IpnbpesxHoe rocyzapcTBo 06/1a/jaeT UCKI0YN-
TEJIbHON IOPUCANKIMEN B OTHOLIEHNN MICKYCCTBEH-
HBIX OCTPOBOB U MHBIX KOHCTPYKIMII, BK/IHYas
TaMO)KEHHbIe, (DUCKalbHbIE, CAHUTApPHBIE M VM-
MUTPALIOHHbIe BOIPOCHL. OTa WUCKIIYUTEIbHAA
IOPUCAVKIVIA OXBAaTbIBAET TAK)Ke YTOTIOBHYIO FOPUC-
JVIKLIVIO B OTHOLIGHUM IIPECTYIICHNII, COBEpIIeH-
HbIX Ha TaKUX KOHCTPYKIMAX, @ TAKKe B OTHOIIe-
uum Hux [United Nations Convention... 1993:585].

«IIOJIHO-

7. HOHBI/DKHI)IC MOPCKIE KOHCTPYKI N

Bompoc o mopiBM>KHBIX MOPCKMX KOHCTPYKIMAX
laBHO IIOCTaBJIEH, XOTsA COOTBETCTBYIOILEI0 TEPMMIHA
HeT HI B JKeHeBCKMX MOPCKUX KOHBeHIMAX 1958 T.,
Hu B Konsennuu 1982 r. Cnenyet nmu coopykeHue,
OyKkcupyemoe 110 MOPIO, M/IY CAMOXOJHYI0 OYPOBYIO
YCTaHOBKY IO €€ CTal[JIOHapHOII (UKcaIMU Ha MOp-
CKOM JIHE OTHECT) K HOHATUIO «CYJHO» U, COOTBET-
CTBEHHO, IIPUJIATh TAKMM COOPY>KEHUIO MM yCTa-
HOBKe IIpaBOBOE II0JI0KEeHMeE Cy[iHa B MOpe?

[TonaTne «cynHo» B Kousennun 1982 r. He ompe-
JIeIeHO, OJHAKO ero JedMHMIMU eCTb B APYIUX
MeX/YHapOJHbIX loroBopax. Hampumep, cormacHo
MexyHapOIZHOJ KOHBEHIVMM 10 IIPeOTBPALIEHIIO
3arpsAsHeHNsA C CyfoB 1973 I. TepMUH «CyZHO» 03-
HayaeT «3KCITyaTHpyeMoe B MOPCKOIl cpefie CYJHO
M060r0 THUIIA 1 BKTIOYAeT CY/ja Ha TIO/IBOJHBIX KPbI-
NbAX, Cyfa Ha BO3JYLIHOI IOfyLIKe, MOJIBOJHbIE
CyJa, IJIaBy4ue CPeCTBa, a TaKKe CTalllOHApHbIE

w 1asy4due miatdopmen'’. Ho oTHecenne — mns
esell gaHHoi KoHBeHIIMM — CTallMOHAPHOI IIIat-
(bopMBI K CyfiaM He MOAEP>KaHO B IPYTUX MEXIY-
HapoAHBIX jorosopax. Tak, cormacHo AduHcKo
KOHBEHIIUY O TIepeBO3Ke MOPeM IacCaXUPOB U UX
Oaraxka 1974 1., K cyaM OTHOCSATCS TONBKO «MOP-
CKMe Cyfia, 3a MCK/II0YeHNeM CY[0B Ha BO3[YIIHOM
nogyuke» (4. 3 ¢1. 1). MexxgyHapopHas KOHBEHIINs
0 TPK/IAHCKOJI OTBETCTBEHHOCTH 3a yIepb oT 3a-
IpsA3HeHUA He(TbI0 B IIOHATHE «CYJHO» BK/IIOYA-
eT «Ioboe MOPCKOe CYJHO JM MOPCKOe IUIaBydee
CpPeAcTBO NMIOOro THIA, HOCTPOEHHOE WIN IIpHU-
CIIOCOO/IEHHOE /IS IIepeBO3KM HepTy HaauBOM B
Ka4yecTBe IPy3a, IIPU YCIOBUY, YTO CYHHO, CIIOCOO-
HOe IIepeBO3UTD HeTh U APYIHUe IPY3bl, PacCMATPU-
BaeTcsA B KayecTBe Cy[jHA TONMbKO TOI7A, KOI[A OHO
(daxTHyecKy nepeBo3UT HeTh HATIMBOM B Ka4eCTBe
TPy3a, a TaKXe B TedeHue Moboro perica, Clefywo-
LIEro 32 TaKOJI IIEPEBO3KOI, €C/IN He JJOKa3aHO, 4TO
Ha 60PTY He MMe/IOCh OCTATKOB OT TaKOJi ePeBO3KM
Hep Ty HanmuBoM» (4. 1 ct. 1). [I1a ueneit Konseniym
0 MexxyHapojHOiI OpraHK3anyy MOPCKOJ CITy THU-
koBoit cBsasu 1976 r. (MHMAPCAT) tepmuH «cyp-
HO» O3HayaeT dKCIUTyaTHpyeMoe B MOPCKOil cpefie
CYZIHO /II000T0 THIIA, B YACTHOCTY He TIOCTOSAHHO 3a-
KpeIUIeHHble TIaThOopMbI'®.

OO61enpyHATBIM 1A Liefleil MOPCKOTO CY/I0XOf-
CTBAa CUMTAETCA TO OINpefie/ieHNe MOHATUA CyfHa,
KoTopoe npexgycmoTpeHo Konsennueit o MexxpyHa-
POIHBIX ITPAaBIU/IAX NIPeYIPeXeHNs CTOMKHOBEHNA
cyznos B Mope 1972 1. (zanee - MIITICC 1972 1.). Tak,
npasuno 3 MIITICC 1972 r. «O6uime onpeneneHns»
yCTaHAB/IMBAET, YTO TEPMMH «CY/JHO» O3HAYAET «BCe
BUJbI IUIABYYMX CPECTB, BKII0Uas HeBOJIOM3Mella-
IOlye CY/a, SKPaHOIUIAHBI ¥ TUAPOCAMOTIETDI, JIC-
HOJIb3yeMble VI MOTYIye ObITb MCIIOMb30BAHHBI-
MI B KauecTBe CPEfICTB IepefBIDKEeHNA 10 BOZe».
B aToM e mpaBuie MOACHAETCA, B YaCTHOCTH, BbI-
pakeHNe «CY[HO, OTPaHMYEHHOE B BO3MOXXHOCTM
MaHeBPUPOBATb».

B TakOM KOHTEKCTe OTBET Ha MCXOLHBIN BOIIPOC
«MOXXHO JIVL FOPUMYeCKY KBa/IM(UIMPOBATD B Kade-
CTBE «Cy[Ha» OYKCHPYeMYyI0 KOHCTPYKLMIO WM Ca-
MOXOZHYI0 He(hTerasoByo IIaTGopMy?» JaH JaBHO.
Kax ormetnm M.V. Jla3apes ewe B 1972 1., «B niepu-
Off, IBYDKEHNA K MeCTy OypeHNs CTaTyC CaMOXOJHOI
wiaTopMbl HO/KeH ObITh NMpUPABHEH K CTATyCy
o6bryHoOro cynHa. Ha Takyio camoxopuyio mwiatdop-

7 YacTtb 4 cT. 2 MexayHapoHOW KOHBEHLMY MO NPeAoTBPaLLEeHNIO 3arpsA3HeHs ¢ CyAoB OT 2 HOs0pA 1973 I, I3MeHeHHOM
MpoTtokonom 1978 r. k Helt (MAPIOJT 73/78) c usmeHeHuAMM OT 26 ceHTAGPA 1997 r. [locTyn: http://base.garant.ru/2540818/

(nata obpalyeHus: 15.06.2018).

8 MyHkT (f) cT. 1 KoHBeHUUM 0 MexayHapofHO opraH/3aLmy MOPCKOM CMyTHUKOBOW CBA3M OT 3 ceHTA6pA 1976 1. JocTyn:
http://www.zakonprost.ru/content/base/7767 (nata obpaweHus: 15.06.2018).
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MY JJO/DKHBI IIOJTHOCTBIO PacIIPOCTPAHATHCSA HOPMBI
JEVICTBYIOIMX KOHBEHUWI, IpeSyCMaTpUBAOIINX
IpaBuUIa CYJOXOACTBA, ¥ B yacTHOCTH [IpaBmia 1o
HpeyIpPEXIEHNIO CTONKHOBEHNA CyoB». Ho xorza
«IIOABIVDKHASA IIaTGOPMa 3aKpeIUIAeTCSA HETIOfBIDK-
HO Ha JIHe Ha IIepyof] paboThl, ee IPaBOBOI CTATYC
usMeHseTcs... CleoBaTe/bHO, BOKPYT 3TOJ KOH-
CTPYKLMY JJO/DKHA yCTaHAB/INBATLCA 30Ha Oe3omac-
Hocty» [Jlaszapes 1972:11].

O6paruMcss K COBPEMEHHBIM MeXIyHapOHO-
IPaBOBBIM JOKYMEHTaM, B YACTHOCTI K Pe30/II0LINN
Accambren VIMO or 4 pexabps 2013 r. A.1079 (28)
«PexoMeHaLM 110 TIOTOTOBKE NEPCOHATIa MOPCKYIX
HepeNBIDKHBIX YCTAHOBOK» (manmee - Pesomorjus
A.1079 (28)). CormacHO 3TOMY JOKYMEHTY MOpCKast
HepenBIDKHas ycTaHoBKa (mobile offshore unit) -
3TO «CYJa, KOTOPBIE MOTYT C TOTOBHOCTBIO VI3MEHATD
Mecrononokenye (which can be readily relocated)
¥ KOTOpble MOTYT OCYILECTBJIATb IIPOM3BOJCTBEH-
Hble GYHKLMM, BKIIOYAIOLINE AEATeTbHOCTD B MOpe,
VIHYIO YeM Ta, KOTOPYIO TPaAMIMOHHO OCYIIeCTB/IA-
10T CyJa, Iofnajawomye 1oy geiicteue 1. [ Kon-
BeHuuy COJIAC 1974 r»". Ilynkr 2.17 Pesontonnn
A.1079 (28) comep>XUT TepedeHb 0OBEKTOB, KOTOPbIe
MOTYT ObITh KBa/IM(UIVPOBAHBI KAaK MOPCKas mepe-
JIBYDKHAS YCTAHOBKAQ; JAHHBII IlepeveHb, KaK yKasa-
HO B JJOKYMEHTe, He AB/IATCA MCYepIbIBaoIyM. B
Hero Bouum (1) ycTaHOBKA CO CTaOW/IM3UPYIOLIMMM
KOJIOHHaMI; (2) HecaMOXOJIHasl yCTAHOBKa; (3) camo-
HOJbeMHasl YCTaHOBKa; (4) caMOXOfjHasi yCTaHOB-
Ka; (5) HOMymorpy>xHasi ycTaHOBKa U (6) IUIaBy4as
ycraHoBKa. CormacHo 1. 1.3.40 mpyroii pesomonymn
Accam6ren VIMO or 2 pexabpst 2009 . A.1023 (26)
«Kopekc 1o mocrpoiike 1 060py0BaHNI0 MOPCKYX
HepeBVDKHBIX OYPOBBIX YCTAHOBOK» 1 II. 2.16 Peso-
morym A.1079 (28) Mopckast iepefBIDKHast 6ypoBast
YCTAQHOBKA — 9TO «yCTaHOBKA, KOTOpas MOXeET IIpo-
U3BOANUTD OYpOBBIE PAbOTHI C L|e/IbI0 PAa3BELKNU WIN
paspaboTKM pecypcoB B Hefjpax MOPCKOTO [iHa, Ta-
KVX KaK XXIJIKJe VIV Ta3000pasHble YITIeBOZOPOABL,
cepa i conb» (“Mobile offshore drilling unit is a
unit capable of engaging in drilling operations for the
exploration for, or exploitation of, resources beneath
the seabed such as liquid or gaseous hydrocarbons,
sulphur or salt”).

8. 3akmrouenue

ITpoBenennsiit ananmu3 HopM Konsennun 1982 1.
006 MCKYCCTBEHHBIX OCTPOBAX M MHBIX CTAIlMOHAp-

HBIX KOHCTPYKLMAX C y4eTOM IIPUMEHMMBIX I107I0-
JKEHUJ1 VHBIX MHOTOCTOPOHHUX JIOTOBOPOB, JJOKY-
MeHTOB VIMO, a Taxke myOaMKaumit 10 MOPCKOMY
IIpaBy IO3BOJIAET Cle/IaTh C/IeflYIONI/e BhIBOJIDL.

1. Tlonoxenus Kousenuun o menbde 1958 r.
0 TOM, 4TO TO/IBKO IIPUOPEXKHOE FOCYAAPCTBO NMeeT
IIPaBO «BO3BOJUTD, COMEPKATb UM IKCIIIYaTUpPO-
BaThb Ha KOHTMHEHTAaJbHOM IIeNbde COOpPY>KeHMA
VI VIHbIE YCTAQHOBKY, HEOOXORMMBIe /1A Pas3BeNKN 1
Pa3paboTKy ero eCTeCTBEHHBIX OOTaTCTBY», @ TAKXKe
«CO3/aBaTh 30HBI 0€30IaCHOCTN» BOKPYT YKa3aH-
HBIX COOPY>KEHUII 1 YCTAaHOBOK CJIeflyeT TONKOBATh
B TOM CMBICTIE, 4TO pedb UJET O CHAUUOHAPHBIX (a
He 0 N00BUNHDLX) KOHCTPYKLIVSX, MECTOIIONIOXKEeHMEe
KOTOPBIX B MOpe (puKcUpo6aHo. ITOT MOAXOJ TOf-
nepxaH u B Konseniun 1982 r. Bmecre ¢ TeM B fio-
kyMmeHTax VIMO o6o03HadeHa crenn¢uka IpaBoBo-
IO IIOJIOXKEHUA MOPCKUX NEPe0sUNHbIX YCIAHOBOK.

2. B JKeHeBCKMX MOpPCKMX KOHBEHIMAX
1958 1. 4eTKO paseparuyersl CTaTYChl «COOPY>KEHMIA
VI MHBIX YCTAHOBOK» ¥ «IIOf{BOJHBIX Kabesel u Tpy-
6omrpoBonoB». [TogBOAHBI TPYOOIPOBOX, MMes 11O
Kounsenun o menbge 1958 1. (paBHo Kak u 1o Kon-
BeHIVMM 1982 I.) crielyiabHblil IPaBOBOI PEXUM, He
0X68amuvl6aemcs KOHBEHILIOHHBIM IIOHATHEM «CO-
OpY>KeHIe WM VIHAsl yCTaHOBKa».

3. Vcnonbsyemasa B Konsenuun 1982 1. Kare-
ropysa «MCKYCCTBEHHbIE OCTPOBa» He OIIpefieieHa.
Bmecre ¢ Tem mo cmbicny Konsennum 1982 r. rias-
HO€ IIPaBOBOE OT/INYIE «OCTPOBa» (€CTeCTBEHHOTO)
OT «JICKYCCTBEHHBIX OCTPOBOB» (PYKOTBOPHBIX) CO-
CTOMT B TOM, YTO BOKDYT IOC/IEJHMX MOXKET OBbITb
YCTaHOBJIEHA TOJBKO 30HA 0e30MAcHOCMU, HO He
meppumopuanvroe mope. HeT BOKPYT MCKyCCTBEH-
HBIX OCTPOBOB U UCKTIOHUIMENbHOL IKOHOMUHECKOLL
30Hbl, VI KOHMUHEHMAIbHO20 Uienba.

4. Xot aro He npefiycMoTpeHo B KoHBeHIIMN
1982 1. expressis verbis, TONbKO HPUOPEKHOE TOCY-
lapCTBO VMIMEET IPaBO paspellaTb CO3JaHMe U JC-
I0/Ib30BAHIE ICKYCCTBEHHBIX OCTPOBOB, YCTAHOBOK
U COOPY)KEHMII B TIpefieNIax CBOETO 1Meppurnopuat-
HO020 MODPA B CUILY CBOETO Cy6epeHurmema Hajl HUM.

5. IOpupmyeckoe pasnmume MeXAy IpaBaMu
HIpUOPEXHOr0 TOCYAApCTBA B OTHOLIGHUM CO3Ja-
HUA UCKYCCIBEHHDIX OCHPOBO6 IJIA M00bIX yeseli
YCMAHOB0K U COOPYHEHUL B 02PAHUMEHHBIX UeNAX
3Ha4yMMmo. [IprymHa Takoro KOHBEHIMOHHOIO pas-
TPAHMYEHNUA COCTOUT B TOM, YTO B pe3y/lbTaTe J[o-
CTIDKEHUSA BCeOObEM/TIONIEr0 KOMIIPOMICCA HpK
npyunaTiy KouBeHumyu 1982 1. 6bUI0 3aKpernieHO

' Resolution A.1079 (28) “Recommendations for the Training and Certification of Personnel on Mobile Offshore Units
(MOUs)". December 4, 2013. URL: https://puc.overheid.nl/nsi/doc/PUC_82851_14/1/ (accessed date: 18.06.2018).
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HOJIOXKeHMe 00 OTCYTCTBUM IOPUCAUKIIUM TPUOPeK-
HOT'O TOCY/JapCTBa HaJ| YCTAHOBKAMI 11 COOPY>KEHU-
AMU, UCHO/Ib3YEMBIMI [IPYTUMM TOCYApCTBAMM 6
soenHbvix yensax. Ho cormacue mpubpesxHoro rocy-
lapcTBa BCeIzia mpebyencss B OTHOLICHNN CO3[JAHNA
UCKYCCIMBEHH020 0CIPO6a, B TOM YNC/Ie B BOEHHDBIX
LenAax.

6.  JTO 3HAUMMOe IIPaBOBOE pas3/nyye pyume-
HYMO U K OTTPAaHMYEHMIO TIOHATHUA VICKYCCTBEHHbBIX
OCTPOBOB OT IIOHATUA YCTAHOBOK ¥ COOPY>KEHMIT HA
KOHMUHEHMANIbHOM LieTibe.

7. OrrpaHnyeHMe MCKYCCTBEHHBIX OCTPOBOB
OT MHBIX CTAL[IOHAPHBIX KOHCTPYKLWIT B MOpe, 00'b-
eKTUBHO HajmyecTByoilee B Konsenuunm 1982 r.,
11e71eC000Pa3HO YTOYHUTD HA YPOBHE HAUUOHANLHO-
20 3akonodamenvcmea Poccuiickoti Pedepavuu. pn
3TOM B 4MCJIe IIPM3HAKOB UCKYCCTBEHHOI'O OCTPOBA
MOXXHO O0O03HAUUTD €r0 NMOCIMOAHHYH (PU3UeCKyI0
C6A3b C MOPCKUM OHOM, €T0 0COOEHHOCTD KaK PyKOT-
BOPHOTO NOOHAMUSL MOPCKO20 OHA.
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8. Her pasmmuma, cormacHo KonseHnun
1982 1., MeXAy 3HAYEHUAMU C/IOB «YCTAHOBKIN»,
«COOPY>KEHMA», «YCTPONCTBA», «0OOpyLOBaHNE»
U T.1. 37ech IpaBUIbHEE TOBOPUTDb 0 eOUHOM KOH-
BEHYUOHHOM NOHAMUU, BbIPAXKaeMOM C IIOMOIIbIO
PAa3HbiX CTIOB B Pa3IMYHBIX KOHTEKCTaX. B 6yxymiem,
OJIHAKO, BBIIIENEPEYMCICHHBIM TEPMUHAM MOXKET
OBITb IPUAAHO UHOUBUOYATIBHOE NPABOBOE 3HAUEHUE
B KOHKPETHOM HOPMATMBHOM KOHTEKCTE II0 Mepe
a/bHeiIelt KoauUKaIyy U IPOrpeccuBHOTO pas-
BUTKA MEXJIYHAPOJHOTO IIpaBa B JAHHOI CIeLu-
aJIbHOIT 00/TacTM.

9. TocymapcrtBa BIpaBeé BO3BOJMTb MCKYC-
CTBEHHbIE OCTPOBA U JIPYTle YCTAHOBKM B Ka4ecTBe
00H01 U3 80600 omkpoimozo mopsi. Ho ara cBobona
He a0COMIOTHA, @ peryn1upyeMas, B TOM YKCTIe C y4e-
TOM TOTO, YTO BOJIbl, JIEKAIlie HaJl YaCTbIO KOHMU-
HeHmanvHo2o wienvga 3a npedenamu 200 mMopckux
ML OT MCXOLHDBIX JIMHUI, BCEITa ABJAITCA 0M-
KPoLmbim MOpeMm.
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MEXAYHAPOOHO-NMPABOBDBIE ACIMNEKTDI
OBECMNEYEHUA BE3OMNMACHOCTU
NMOJIETOB NPAXKAAHCKUX BO3AYLUHbIX
CYAOB B PAMOHAX BOEBbIX OENCTBUNA
A BOEHHbIX YYEHUW

BBEJIEHWE. Hecmomps Ha ycunus 20cyoapcme u
MeHOYHAPOOH020 ABUAUUOHHO20 CO00U4eCBa No
obecnedeHur0 6e30nNACHOCU B8030YUIHO20 MPaAHC-
nopma U CHUMEHUN KOMU4ecmea A6UAUUOHHDIX
npoucuiecmeuti, K coxaneHuo, Ha ce200Hs 8 Mupe
cyuwecmsyem Hemaso yepo3 0 6e30nacHocmu no-
JIemMo6 2PAaxOAHCKUX 6030YUIHbIX CY008, K KOMO-
DbiM, 8 HACMHOCIU, OMHOCAMCS 60e8ble 0eticrBuUst
U UHAST B0EHHAS 0esTMenbHOCND, 8e0YUiUecss 8 Pas-
Hblx uacmsax Haweli naavemol. Tpacedueti, 6 oue-
DeOHoti pas omuemauso npooemMoHCmpUposasieti,
KAaKoli y2po3e n006epearmcs 2paioancKue 6030yul-
Hble Cy0a U HAX00sTuLUecst Ha Ux 6opmy naccaixupbol,
nonaoas 6 8030yuiHoe NPOCMPAaHcmMeo, Haxoosujee-
¢ HAO patioHom 60esvix Oelicmeuil, cmana Kkama-
cmpoda  Manasuiickozo camonema «bo-
uHe-777-200», npoucmebmaﬂ 17 uronsa 2014 2. Ha
socmoxke Yxpaunvl u yHecuias scusnu 283 naccaxcu-
pos u 15 usneros sxunaxca. B konmexcme npasosozo
ananusa 0aHHol asuakamacmpogpo. asmop pac-
cmampueaem cospemeHHoe COCOSHUE MeXOYHA-
POOHO-NPABOBO2O Pe2yNUPOBAHUS 60NPOCOB 0beche-
ueHUs 0e30NACHOCMU  1NOTIeMO08  2PAHOAHCKUX
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B030YUIHBIX CY008 6 B030YUIHOM NPOCMPAHCIBe
HAao patioHamu 60e6vix 0elicmeull U 60eHHbIX Yue-
HUll, aHAU3Upyem npobnemvl u npednazaem nymu
CO8EPULEHCINBOBAHUS 1020 Pe2YIUPOBAHUSL.
MATEPUAIJIBI I METO[IBI. Mamepuanom ons
UCCne008aHUST SBIAIOMC MeNOYHAPOOHble 002080-
Dol 8 0611GCMU MEHOYHAPOOHO20 8030YULHOZ0 NPABA,
doxymeHmol Mei0yHapoOHOLl OpeaHu3auu 2pasi-
danckoti asuauuu (MIKAO), mpyouv poccutickux u
3apy6esHbIX W0PUCIOB-MeHOYHAPOOHUKO8. Memo-
007102U1eCKY10 OCHO8Y UCCIE008AHUS COCMABUNIU 00-
ueHayuHvle U 4acmHOHAYUHble Meroobl NO3HAHUS
(Ouanexmuueckuii Memoo, Memoodvl AHATU3A U CUH-
me3a, 0e0yKUuuU U UHOYKUUU U CPABHUMENLHO-NPA-
808011 Memod).

PE3YJIBTATBI MICCIIEDOBAHWS. B pesyno-
mame nposedeHH020 UCCTIE008AHUS ABIOP NPUXO-
Oum K 661600y 0 MOM, 4O HU CYU4ECMBYIOULUTE HA
Ce200HsT MeHOYHAPOOHO-NPABOBOLL pexcum obecne-
ueHUs 6e30NACHOCMU NOTIeNO06 2PAXOAHCKUX 6803-
OyuwiHblx cy008 6 patioHax 60esvix deiicmeuil U 60-
EHHbIX  yueHull, Hu  Oelicmeywujue  HOPMbL
MeHOYHAPOOH020 B8030YUIHO20 NPABA, 3anpeusar-
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ujue npumeHeHue OPYHUsL 6 OMHOUEHUU 2PAHOAH-
CKUX 8030YWHbIX CY008, He NO3BOAIOM npedom-
spamumyv asuaxamacmpogpol, no000Hvle Mot
KOMopas Npou3ouina ¢ ManasuiicKum camonemom
17 utons 2014 e. C yuemom 0aHH020 6b16004 ABMOP
npeonazaem nymu co8epuieHCcMBE06aHUsS MeHOYHA-
POOHO-NPABOB02O peyNUpOBaHUS OesmenbHOCHU
2panc0anckoli asuayuu u 60npocos obecneueHus ee
6e30nacHoCmu, 6 4aCMHOCHU 6HeceHUe COOmeem-
cmeytoujux nonpasox 6 Koneenuyurw o mexoyHa-
pOOHoL 2paxcoarckoli asuavuu 1944 2., nanpaenen-
HbIX HA ycusleHue 00A3amenvCme 20cy0apcme 1o
02PAHUMEHUI0 N0IETNO06 2PANOAHCKUX 68030y UIHDIX
Y008 6 UX CY6ePEHHOM 6030YUIHOM NPOCMPAHCINEe
8 nepuod edeHus 60esvLx 0elictneuti unu UHoL 60-
eHHOTI 0esmMenbHOCU.

OBCYJKIEHUE U BbIBOIbI. Asmop ananu-
3upyem 002080pHble U 00bIuHbIE HOPMBL MENOYHA-
pOOHO20 npasa, pezynupyroujue 60npocst besonac-
HOCMU NOTIeMO08 2PaNOAHCKUX B030YUHBIX CY008 8
pationax 60esvix Oelicmeuil U 60eHHbIX YHeHUT,
cmandapmol U uHvle akmol (00KyMeHMbL), NPUHU-
maemvie IKAO, u Ha ocHose 0aHH020 aHanu3a de-
71aem 661600 0 MOM, HIMO OHU He COOEPH AN YemKUX
00513amenvcme 20cy0apcme no 02pAHUMeHUI0 Unu
3anpeuseHu0 Noiemos epax0aHckKux 6030YUIHbIX
Y008 6 UX CY6ePEHHOM 6030YUIHOM NPOCMPAHCINEe
8 nepuo0 edeHust 60esvlx 0eliceuli, B0eHHVIX yye-
HUTL UMW UHOTL ONACHOTI 60eHHOLI OesMmenvHOCHU.
Kpome mozo, nonoxeruss Konsenyuu o mexoyHa-
pOOHOUL epaxcoarckoil asuavuu 1944 2. u uHvIxX
MeHOYHAPOOHBIX 002080P08, KAcAroujUecs: 3anpema
HA NpuMeHeHUe OPYHUS NPOMUB 2PAHOAHCKUX 803-
OYUIHBIX CYO008, MAKHe HeCOBePUIEHHDL U He N0360-
JIIOM 2060pUMb 0 NOMHOL 3ausume 2paroaHcKoll
AsUAUUL 01 NPUMEHEHUS 6 OTNHOUEHUU Hee 60e60-
20 opysxus. VimenHo nosmomy paboma, nposoou-

AIR LAW

DOI: 10.24833/0869-0049-2018-2-58-70

Alexander A. BATALOV

mas MKAO nocne asuakamacmpogol Manasuiicko-
20 camonema 17 urons 2014 e. no ycuneHuro 3ausumal
MeHOYHAPOOHOUL 2PANOAHCKOL ABUAUUU OM Y2PO3,
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cmasnsemcss HedOCMAamouHol U OO0NIHHA BKIIH0-
uamp 6osnee IPPexmusHvie mMepol, K KOMOPbIM MO-
Hem OMHOCUMbCS npuHamue HOBbIX
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MEXOYHAPOAHOE BO3YLIHOE MPABO

A.A. batanos

SOME INTERNATIONAL LAW ASPECTS
OF SAFETY OF CIVIL AIRCRAFT

FLYING OVER THE AREAS OF ARMED
CONFLICTS AND MILITARY EXERCISES

INTRODUCTION. Despite the international avia-
tion community’s attempts aimed at improvement of
safety of air transport and reduction of the number
of air accidents, unfortunately, many threats to safe-
ty of civil aircraft still exist to date, including armed
conflicts and other military activities taking place
in different parts of our planet. Malaysian Boeing
777-200 crash of 17 July 2014 in the eastern Ukraine
killing 283 passengers and 15 crew members has be-
come the tragedy clearly showing the risks, to which
the civil aircraft and passengers on board flying in
the airspace over the areas of armed conflicts, are ex-
posed. In light of this accident, the author examines
the present international legal regime of safety of
civil aircraft flying over the areas of armed conflicts
and military exercises, identifies the problems of this
regime and proposes the ways of its improvement.
MATERIALS AND METHODS. The present re-
search has been conducted on the basis of interna-
tional air law treaties, the documents of Internation-
al Civil Aviation Organization (ICAO), as well as
the works of Russian and foreign international law
experts. The methodology of the research is based
upon general scientific and special methods, includ-
ing dialectical method, methods of analysis and syn-
thesis, deduction and induction, comparative legal
method.

RESEARCH RESULTS. On the basis of his research
the author concludes that neither the present-day
international legal regime of safety of civil aircraft
flying over the areas of armed conflicts and military
exercises, nor existing rules of international air law
prohibiting use of weapons against civil aircraft can
prevent accidents similar to Malaysian airplane
crash of 17 July 2014. In view of this conclusion, the
author proposes improvement of international legal
regime of safety of civil aviation, and in particular,
amendment of the Convention on International Civ-
il Aviation of 1944 (“Chicago Convention of 1944”)
aimed at enhancement of States’ obligations relating
to restriction of flights of civil aircraft within their
sovereign airspace during armed conflicts or other
military activities.

60

DISCUSSION AND CONCLUSIONS. The
author examines treaty and customary rules of in-
ternational law governing the issues of safety of civil
aircraft flying over the areas of armed conflicts and
military exercises as well as ICAO standards and
other acts (documents) and concludes that they do
not precisely oblige the States to restrict or prohibit
flights of civil aircraft in their sovereign airspace
during armed conflicts, military exercises or other
hazardous military activities. Moreover, the provi-
sions of the Chicago Convention of 1944 and other
international treaties prohibiting the use of weapons
against civil aircraft are imperfect and do not fully
protect civil aviation from different types of weap-
ons. Therefore, the ICAOs work following Malay-
sian airplane crash of 17 July 2014 for the purpose
of enhancement of protection of civil aviation from
the threats arising from armed conflicts and other
hazardous military activities appears insufficient
and must include more efficient measures, such as
adoption of new international treaty rules contain-
ing precise States’ obligations.

KEYWORDS: international legal regime of flights
of civil aircraft, flight safety, areas of armed conflicts
and military exercises, International Civil Aviation
Organization (ICAO), safety of civil aviation, Ma-
laysian airplane crash of 17 July 2014, MH17 flight
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1. BBemenue

a TIOC/efiHME MeCATUIETUA TOCYyapCTBaMM
¥ ME@XJYHapPOIHBIM aBMALIOHHBIM COOOIIle-
CTBOM B 1|€JIOM, BK/I04ass MeX/yHapOoiHYIO

OpraHM3ALVIO TPAXKJAHCKON aBMauum (mamee -

MKAO), npopenana orpomHas pabota 1mo obecre-

YEHMIO TOTO, YTOOBI IPaXJaHCKAasA aBUAMA CTala

OffHUM U3 CaMblX 0€30IacCHBIX BUJIOB TPAHCIOPTA,

a KOJMYeCTBO aBMALMOHHBIX IIPOMCIIECTBUIL IIO-

CTOSIHHO CHIDKAJIOCh, B 00IeM KOHTEKCTe COBep-

IIEHCTBOBAHNUA CTO/Ib BaYKHOI OTpaciu MeXIyHa-

POJHOTO IpaBa, KaK MeX][yHapOf[HOe BO3/IyLIHOE

npaso'. Tak, HarpuMep, COITTACHO CTATUCTUIECKUM

manabIM VIKAO, 1o cocrosumio Ha 2015 1. yactoTa
aBMALVIOHHBIX IIPOMCIIECTBMII COCTaB/IfA/NA BCErO

2,8 Ha MWIIVOH BBUIETOB%. BMecTe ¢ TeM 04eBUIHO,

4TO IpaKJAAHCKasA aBUAIMA He MOXKeT (QYHKIMOHNU-

poBaTh B M30/IALMM OT IPOLIECCOB, KOTOPbIE ITPOJC-

XOJIAT B COBPEMEHHOM MYVIPe U KOTOPbIe HeM30eKHO

OKAa3bIBAIOT Ha Hee IMO3MTMBHOE MM HEraTMBHOE

BiusAHMe. K coxxanennio, HecMOTps Ha yCUINA MeX-

JIYHapOJJHOTO COO0OIIeCcTBa IO IPEeIOTBPAIEHIIO

Pa3IMYHBIX YIPO3 MUPY U 6€30IacHOCTH, Hpef-

IpUHMMAaeMble KaK Ha YHMBEPCA/lbHOM, TaK M Ha

PErMoHaIbHOM YPOBH:X, Ha CETOIHAIIHMIA leHb Ha

Hallell IJIaHeTe CYIeCTBYeT 3HAYMTEIbHOE YUCTIO

0YaroB IIOJIMTUYECKOV ¥ BOEHHOV HAIIPSAXXKEHHO-

CTU ¥ TePPUTOPMIL, ITie BefyTcsl 60eBble eCTBIUA.

B pesynbTaTte rpak[aHCKMe BO3JYLIHbIE CY/ia, BbI-

HOJIHAIOIYE TI0JIEThI HaJ| JAHHBIMIU TePPUTOPUAMI,

CTaHOBATCA B HEMAJION CTeNIeH! YA3BUMBIMMU 00beK-

tamn. C momenTa co3gaung VIKAO B 1944 1. ucro-

p¥Al MMPOBOVI TPaXKJaHCKOI aBMALMM HACYUTHIBAET
KaK MUHUMYM 11 KaTacTpod rpakjaHCKuX BO3[YIL-
HBIX CYJIOB, KOTOPbIe IIPOU3OLIINA B pe3y/IbTare BO-
€HHOM JesATeTbHOCTU, MTOTEHLIMAIBHO OIAaCHONM I
IIPOM3BOJICTBA NI0/I€TOB, 1 XEPTBaMI KOTOPBIX CTa-
mm 1352 genoBeka’.

Tparenueit, morpscuieii MUpoBoe CO06IIECTBO
I B 0YEPEJHON pa3 OTYETINBO MOKa3aBUIEN, KaKO
yIpo3e IIOJBEPralTCA TIPaKJAHCKUE BO3[YIIHbIE
CyZia ¥ HaXOfALIMecs Ha X OOPTY IaccaKMpbl, M0-
majiasg B BO3JIyIIHOE IPOCTPAHCTBO B paiioHe 6oe-
BBIX [IEVICTBMIL, CTaja KaTacTpoda BO3IYLIHOTO
cypHa «bounr-777-200», mpoucmenmas 17 wrond
2014 1. B paitone cenma Ipaboso [lonenkoit obmactn
(craBIIell IOC/TIE TOCYHAapCTBEHHOTO IIepPeBOPO-
ta B Kuese B despane 2014 1. pajitoHOM BOEHHOTO
IPOTUBOCTOSHMA MEX[y HOBOJ BlacTblo B Kuese u
He IPM3HABILMMH JIETUTUMHOCTD 3TOTO I1€peBOpPO-
Ta MeCTHBIMM >Kute/siMu?). 9ta Katactpoda yHec-
JIa KU3HU 283 maccaXmupos 1 15 4IeHOB KMIIaXa.
HecmoTps Ha TO 9TO ¢ MOMEHTA [JAHHOJ aBMaKaTa-
CTpo(dBI IPOILIIO Y>Ke YeTbIpe TOfja, MHOTOYMCIIeH-
Hble CBsI3aHHbIE C Heil IONNTUYECKNE, IIPAaBOBbIE U
MHbIE BOIIPOCHI OCTAIOTCSA OTKPBITBIMYU U IPOJOJI-
XKAIOT 00CY>KHAThCs Ha PasINyYHbIX YpoBHAX. Odu-
IMaJbHOE pacCIefoBaHue aBMAKAaTaCTPOQbl Maja-
3uiickoro camornera «bounr-777-200» mpoBoOgUIOCh
Coserom 1o 6esomacHoctn Hupepnanpos (Dutch
Safety Board) u 3aBepumnocp B oktsibpe 2015 r°
B pesynbrare aToro paccienoBaHnsA ObUIM CeTaHbI
crenyloliye BEIBOADI®:

(i) 17 mrona 2014 r. B 13:20 BO3AyIIHOE CYAHO
«bonur-777-200» aBmakommanumn «Mamasuiickue

' Manees l0.H. MexxpyHapoaHoe Bo3ayLLHOe npaBo. — MexdyHapooHoe npago: YuebHuk. B 2 1. T. 2. Mop pend. A.H. Boinerxa-

HUHa. 3-e n3a. M.: lOpant. 2016. C. 220-240.
2 |CAO World Civil Aviation Report. Montreal. 2016. P. 89.

3 Cm.n. 1.1 Pabouero gokymeHTa 203-1 ceccun Coeta MKAO «OueHKa pMCKOB Npu NosieTax B BO3AYLUIHOM NPOCTPaHCTBe
Hafl 30HaMu1 BOOPYXeHHbIX KOHGNMKTOB. OTBETCTBEHHOCTb rOCYAapPCTB 3a 0becneyeHne 6e30MacHOCTI NOMEeTOB rpaXKaaH-
CKMX BO3AYLUHbIX CYA0B B MX HALMOHANbHOM U AenernpoBaHHOM MM BO3AYLLUHOM NPOCTPAHCTBE Haf 30HaMUN BOOPY>KEHHbIX
KOHGNMKTOB MM 30HaMN BOEHHbIX yueHuin». — ICAO Doc. C-WP/14227. 20.10.2014.

4 O npaBOBOM aHanu3e HenpPaBOMEPHOro OTCTPAHEHUSA OT BACTW KOHCTUTYLIMOHHO 136paHHoro Mpe3unaeHTa YKpanHbl
B. flHykoBuua nytumctamu B 2014 r., 0 NpuyacTHoOCTU agMuHmcTpauum b. Obambl K pykoBoacTBy nytyem B Kuese, o pac-
Kosie YKpauHbl nocne rocyaapcteHHoro nepesopota 2014 r. cm.: [HapbiwkmH 2015:4-10; BopoHuH, KynebaknH, Hukonaes
2015:11-28].

> CornacHo obLiemy npasusly, yCTaHOBIEHHOMY CT. 26 KOHBEHLMN O MeXAyHapOAHOW rpa)kAaHCKOWM aBraLumn, nognu-
caHHol B Ynkaro 7 gekabpsa 1944 r. (nanee — Ynkarckaa KoHBeHUust 1944 r.), pacciefoBaHve 06CTOATENbCTB aBMALMOH-
HOMO MPOWCLUECTBMA OCYLLECTBAAETCA rOCyJapCTBOM, Ha TEPPUTOPUN KOTOPOrO MPOK30LWLI0 AaHHOe npoucliectsme. Ho
ctaHgapT VIKAO, copeprkawuica B n. 5.1 MNpunoxeHna 13 «PaccnefoBaHve aBMaLMOHHbBIX MPOUCLLECTBUN U UHLNAEHTOBY
K Yukarckoi koHBeHUun 1944 r., fonyckaeT nepeaayy BCex Unv 4acty GyHKUMIA No paccnefoBaHIo aBUaLMOHHOMO Npo-
NCLIECTBUA OT rOCYAaPCTBa, FAe 3TO MPOUCLLECTBME UMENO MeCTOo, NIo6oMy APYroMy rocyAapcTBy Mo MX B3aMMHOW JOrOBO-
peHHocTY 1 cornacuio (MpunoxeHne 13 K KOHBEHUMM O MeXayHapoAHoW rpaxaaHckon asraumun. 11-e nsg. MKAO. 2016.
C. 5-1). imeHHO Ha ocHoBaHMK yKa3aHHoro ctaHgapTa VIKAO (6bonee noapo6HO BONPOC O I0pUANYECKO NPUPOAE CTaH-
naptoB VIKAO paccmatpuBaetca ganee) 23 uiona 2014 r. dyHKUMM NO paccnefoBaHUio aBrakatacTpodbl Manasninckoro
camoneta «bounHr-777-200» 6b111 NnepefaHbl YkparHoi KoponescTty Hugepnanzos (cm.: Dutch Safety Board Report“Crash
of Malaysia Airlines flight MH17. Hrabove, Ukraine, 17 July 2014". The Hague. October 2015. P. 14).

¢ Dutch Safety Board Report “Crash of Malaysia Airlines flight MH17. Hrabove, Ukraine, 17 July 2014".
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aBMa/IMHMM», BBINOJIHABILIEE PpeErylApHbIl Iacca-
XUpcKuil peitc MH17 1o MapmipyTy AMcTepiam —
Kyana-J/lymnyp u Haxopuslileecs B TOT MOMEHT B
BO3/IyIIHOM IIPOCTPAHCTBE YKPAaWHBI, OBUIO TOpa-
KEHO OOJIBIINM KOJMYECTBOM BBICOKOCKOPOCTHBIX
57IeMEHTOB 13 60EBOII YaCTV PaKeThbl «3eMJIA-BO3-
[lyX», BBINYLIEHHOI 3€HMTHO-PaKETHBIM KOMII/IEK-
coM. B pesynbrare oHO pacnanoch B BO3[jyXe, a €ro
006/I0MKM yIIa/Ii Ha 3eMJII0 B Pa3HBIX MECTaX BOKPYT
cen IpaboBo, Pocceimnoe u Ilerponasnoska JJoHer-
KOJt 06/macTu YKpauHbl;

(ii) mpwm BbHIIOMHEHMY BBILIEYKA3aHHOTO pevica
BO3JyIIHOE CYJHO HaXOfIM/IIOCh B COCTOSTHMM JIeT-
HOJ1 TOJIHOCTM; M3BECTHbIe TeXHMYeCKMe Helosaj-
KM, MOTYIIMe MOBIMATb Ha 6€30IIaCHOCTDb IOJIeTa,
OTCYTCTBOBAIM; BCe IMIOTHI MMeNIM HeoOXomm-
MblIe JOIYCKM M HAJUIeXAIIYI0 KBaTU(PUKALNIO AT
YIIpaB/IeH)s CAMOJIETOM JJAHHOTO THUIIA;

(iii) B cBsA3M c 6OEBBIMMU [ICVICTBIUAMY Ha Teppy-
topun [lonenkoit o6nacty ¢ 14 nions 2014 . B 0THO-
IIEHNY BO3JIYHIHOTO IIPOCTPAHCTBA HaJl BOCTOYHOI
4acThI0 YKpaMHbI, Yepe3 KOTOpoe IIpojieraa Mapli-
pPyT IoOneTa BO3AYIIHOro cypHa «bomnur-777-200»
aBMakoMmaHum «Mamasuiickue aBUATMHUN», JIel-
CTBOBAJI 3alIpeT Ha MOJeThl TPAKAAHCKOI aBMaLUK
Hike 9700 M, OHAKO BO BpeMs MOPAKEHMS paKe-
TOJI JAHHOE BO3/JYIIHOE CY/JHO HaXOJM/IOCh Ha BbI-
core okomno 10 100 M, T.e. B 30HE BO3YIIHOTO IIPO-
CTPAHCTBA, Pa3peIleHHOI] [Is T10IeTOB.

Takum 06pa3oM, Kak BUJJHO V3 BBILICU3/IOKEH-
HBIX BBIBOJIOB, aBMakartacTpoda 17 mions 2014 r. He
ObITa CBfA3aHA C KAKOW-MMOO TEXHMYECKON Heyc-
IPAaBHOCTBIO BO3JYLIHOTO Cy[HAa MM, HAIPUMED,
C TaK HasbIBaeMBIM YeloBeyeCKuM (akTopoM (B
YaCTHOCTM, C OUIMOKaMM IMIOTA WIN JYCIeTYepa,
OCYILIECTB/IAIOLIETO YIIPaB/leH)e BO3JYLIHBIM /IBU-
KeHJeM), a IIPOM30LIIA B Pe3y/IbTaTe IOPaXKeHNsA
camoreta «bouHnr-777-200» 60eBoit pakeToil BO
BpeMs €ro IpojeTa yepes BO3JYIIHOEe IPOCTPaH-
CTBO, KOTOpO€ HaXO[WIOCh Haji TeppUTOpMel, Ifie
BE/NCh BOGHHbIE JIEVICTBUA, ¥ KOTOpOe OBUIO OT-
KPBITO J/I1 MEX/JYHAPOJHbIX II0JIETOB IPAXK/JaHCKUX
BO3JJYIIHbIX CY[IOB.

CrenyeT TakXe OTMETHUTD, YTO B O(PUIINATTBHOM
OT4YeTe O PACCIeOBaHUM ABMAKATACTPOPBI Maja-

suiickoro camonera «bouHr-777-200», mpepcras-
nerHoM CosetoM 110 6e3omacHocty Hupepnannos,
He COTIepIKaTCs U He JO/DKHBI COfleP>KaThCs, COITIac-
Ho crangapram VIKAO, kakue-m160 BBIBOZBI O TOM,
IO 4Ybell BMHE IPOM3OLIIA 3Ta aBMAKATaCTPoda,
IIOCKOJIbKY BBIAB/ICHJE BUHOBHBIX /NI B IOAO0-
HBIX CTTy4asAX OTHOCUTCA K KOMIIETEHIM) OPraHOB,
OCYILIECTB/IAILINX YTOMOBHOE IpeciefoBanue’. B
CBA3Y C 9TUM, He []aBasl OLEHKY IIOJTHOTE U JJOCTO-
BEPHOCTM BBIBOJOB, COZIEP)KALINMXCA B YKa3aHHOM
0(UIMATbHOM OTYeTe O PaccIefOBaHMY aBMaKaTa-
cTpodbl, 1, TeM Ooree, He BCTyIas B IpeX[eBpe-
MEHHYIO IIOJIEMMKY IIO TIOBOJY Pe3y/lIbTaToB Hesa-
BEPIIEHHOTO YTOJIOBHOTO PacClefioBaHMA HaHHOI
aBMAKaTacCTPOQBbI, KOTOPas, K COXANIEHNIO, OTy4N-
JIa pacCIpOCTpaHEeHNe B 3aPyOeXHBIX I0PUANYECKIX
nyOnMKanysax®, B paMKax HAcTOAIIEN CTAaTbU MBI
IOCTapaeMcs IPOBECT MAKCUMaTbHO OOBEKTUB-
HBIJT IPaBOBOII AaHA/IN3 TOTO, HACKOIBKO 3pdexTns-
HO CYIIeCTBYIOLlee Ha CETONHALIHWII eHb MEXIy-
HapOJIHO-IIPaBOBOE PETYINPOBAHME JIeATETbHOCTI
TPaXK[JAHCKOJ aBMAIMY NO3BONAET NPeJOTBPATUTD
HOA00HbIe aBMALMOHHBIE MIPOUCIIECTBUA B Oyny-
IeM M KaKye Mepbl MOTYT OBITb IPMHATBI B LIEJIAX
YCUIEHUS 3alUThl BO3IYIIHOTO TPAHCIOPTa U
ero II0/7Ib30BaTesiell OT IJIaBHOM OIIAaCHOCTM, BO3-
HMKAOIIell IIpM MOJIeTax 4epe3 BO3AYILIHOE IIPO-
CTPAaHCTBO HaJ pailoHaMy OO0eBBIX JeCTBUIl 1
BOGHHBIX YYeHWil — IpeJHaMepeHHOTO WU CIIy-
YaifHOTO MOPaXEHUSA BO3AYIIHOIO CyJHA pasymd-
HBIMM BUIAMV OPY>Xus. XOTA OYEeBUIHO, YTO IIpe-
JOTBpallleHNe aBMAKaTacTpod, aHAJTOTMYHBIX TOIL,
KOTOpas IPOU3OLIIA C MAJTasilCKUM CaMO/IeTOM
17 wmrons 2014 r., 3aBucuT OT MHOIMX (aKTOPOB
OPraHM3AILYIOHHOTO I TEXHMYECKOTO XapakTepa
(BK/IIOYAsA, HAIIpMMepP, CBOEBPEMEHHOCTD U IIOJIHO-
Ty HPefOCTaBIeHNs HeoOXOMMMOIl a9pOHaBUTALIN-
OHHOJ MHGOPMALMY, TOYHOCTh B KOOPAMHALUK
JIeVICTBUII OPTaHOB OOCTY)XMBAHUSA BO3JYLIHOTO
IBIDKEHUA Y T.J.), KaK IIPeCTAB/ACTCHA, UMEHHO
HaJyIexallee  MeX[YHapOJHO-TIPaBOBOE  Pery/u-
poBaHuUe JeATENbHOCTI T'PaXKAAHCKON aBUALMU 1
BOIIPOCOB 0becriedeHns ee 6€30IaCHOCTI MOXeET 1
JIO/DKHO UTPaTh OJHY 13 MEPBOCTEIICHHBIX POJIeil B
pemrenyn 3Tolt 3agaun. C y4eToM JaHHBIX 00CTOs-

7 CornacHo ctaHpapty MIKAO, conepxatiemyca B n. 3.1 MNMpunoxeHuna 13 k Yukarcko KoHBeHUUn 1944 1., e AUHCTBEHHON
Lienblo pacciiefoBaHNs aBUaLMOHHOIO NPOVCLLECTBUS W MHLMOEHTA ABASETCA NPEfOTBPALLEHME aBMALMOHHbIX NPOUC-
LWeCTBUIN 1 MHUMAEHTOB B OyayLleMm, a He yCTaHOBNEHUe Ybel-Nnbo BUHbI UNn oTBeTCcTBEHHOCTH (MpunoxeHre 13 K Kox-

BEHLMW O MeXAYHapOAHOW rpaxgaHckon asnaumn. C. 3-1).

& C 06beKTMBHbIX PUANYECKIX NO3ULMIA BbI3bIBAOT Kak MUHMMYM HeloyMeHVe NoABUBLUMECA B MOCNefHNE HECKONbKO
neT B 3apybexHbIX opUANYECKUX U3AaHNAX NyOnnKaumm, B KOTOPbIX MPOBOANUTCA 3a4acTyto BeCbMa NpefB3aTbii NPaBoBOM
aHanu3 Bonpoca o rmnoTeTMYeCcKon OTBETCTBEHHOCTM TeX USIN UHBIX FOCYAapCTB, 1 B YacTHOCTH Poccuiickon Oepepauun, B
CBA3M C aBMaKaTacTpodoi Manasmmnckoro camoneta «bounHr-777-200» [Gibney 2015:169-178; De Hoon 2017:90-119].
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TeIbCTB HIDKE OYIYT PacCMOTPEHBI C/IEAYIOLe BO-
IPOCBI:

(i) MeXayHapORHO-IIPAaBOBOI PeXUM obecrie-
4eHMsA 0e30IIaCHOCTY IOJIETOB TPaXKJAHCKUX BO3-
IYIIHBIX CY[0B B pailoHax 00€BBIX JeNICTBUII U BO-
€HHBIX YYEHMNIT;

(ii) HOpMBI ~MEXAYHapOJHOTO BO3JYLIHOTO
IpaBa, 3alpellaollye NpYMeHeHNe OPY>Xusl B OT-
HOILIEHNY TPAXKJAHCKMX BO3/IYLIHBIX CY/OB;

(iii) BO3MOXXHBIE HAIIpaBJIEHMs COBEPLIEHCTBO-
BaHMA MEXJYHapOJHO-IIPaBOBOIO PETyIMpPOBaHM:
IeATeIbHOCTY IPAXK/JAHCKOJ aBUALIMY B Lie/IAX YCU-
JIeHMsA 3aIUTBl TPaKHAHCKUX BO3JYIIHBIX CYZOB,
BBIIOTHAIINX IIOJIETHl B pajloHaX 0O0eBBIX [ieii-
CTBUI ¥ BOEHHBIX YYEHNIA

2. Me>xlyHapOZHO-IPaBOBOI PEXXUM
obecreyeHNns 6€30IaCHOCTH TTOTETOB
IpaklaHCKUX BO3[YLIIHBIX CY/IOB B palioHaX
60eBbIX IeVICTBMII I BOCHHBIX YYCHUI

OcCHOBY MEXIyHapOJHO-IIPaBOBOIO  PeXUMa
obecreyeHns 6€30IACHOCTI TIOIETOB IPAKIAHCKIX
BO3IYLIHBIX CYZOB B pailoHaX 00EBBIX AEMCTBUA 1
BOEGHHBIX YYEHMII COCTABIAIOT JOTOBOPHBIE 1 0OBIY-
Hble HOPMbI MEX/[YHaPOJJHOTO IIPABa, a TAKXKe CTaH-
JapTbl ¥ MHBIE aKThl, TpuHMMaeMble VIKAO.

A.  MexwOdyHapooHvie 002080pHble HOPMYL, KACA-
roujuecst obecneueHus 6e30nacHOCMU NOEMOB 2PAKc-
daHcKux 8030yuiHbix Y006 8 patioHax 60esvix Oeli-
CMBULL U B0EHHBLX yueHUll

Bompocam 6e30macHOCTM IONETOB TPaXkJaH-
CKMX BO3JYLIHBIX CY/IOB IIOCBSAILEH, IIPeX/ie BCETO,
OCHOBHOJ MEX/JyHapOJIHbIII IOTOBOP, PETyINpPYIO-
LML NeATEIbHOCTD TPAXKIAAHCKON aBMalyi BO BCEM
mype — Ynkarckas koHBeHus 1944 r. [Ipeam6yna
Uukarckoil KoHBeHIMM 1944 T. mpsAMoO mpegycMa-
TPUBAET, YTO OFHOII U3 ITIABHBIX LTIV €€ 3aK/II0de-
HMA ABIAETCA 6e30IacHOe ¥ YIOPAJOYEHHOe pas-
BUTHE MEXYHAPOHOI IPaXKJAHCKON aBMaLimn’.

ITpu 3TOM NONOXKEHMUs, HENOCPEeNCTBEHHO Ka-
caommecs obecredeHnsa 0e30IACHOCTH IOJIETOB
TPaK[JAHCKVX BO3[YLIHBIX CYJOB B paiioHax 6oe-
BBIX JEVICTBUII I BOECHHBIX YYEHUI, COLEpP>KATCA B
cT. 9 Unkarckoit KouBeHuuu 1944 r., COracHO KO-
TOPOJ KaXK/l0€ TOCY/JapCTBO-YYaCTHUK MOXKET II0
COOOpa)XeHUsM 60€HHOIU HeobXxooumocmu umu
o6uiecmeenHoli 6e30nACHOCMY OTPAHUYUTD VTN
3aIpeTUTDb Ha eTHOO0OPA3HOI OCHOBE MOJIEThI BO3-
AYLUIHBIX CY[OB APYTUX CTPAH HaJl ONpefie/IeHHbIMU

30HAMI CBO€Jl TePPUTOpPMUM IIPU YCTIOBUM, UTO B
3TOM OTHOLIEHMY He OyfieT IPOBOAUTHCA HMKAKOTO
PasIMYMA MEX/Y 3aHATBIMU B PETy/IAPHBIX MEX]Y-
HapOJJHBIX BO3/IYIIHBIX COOOILIEHNAX BO3AYIIHbIMM
CY[aMI [JAHHOTO TOCY/IJapCTBa M BO3YLIHBIMY Cyfia-
MM [IPYTUX CTPaH-Y4aCTHMKOB, 3aHATBIMYU B aHAJIO-
TMYHBIX coobuennax. Kpome Toro, ct. 9 3akperia-
€T, 4TO KaXKJJ0€ FOCY/JapCTBO — YYaCTHMK YMKarCcKoil
KOHBeHIMM 1944 1. coxpaHser 3a co6oil IpaBo He-
MeJIJICHHO TIPYU UCK/TIOYUTETbHBIX 00CTOATENbCTBAX,
WIN B NIepMOJ; YPEe3BbIYAITHOTO IIOJIOKEHNA, WU B
MHTepecax o01eCTBEHHOIT 6€30II1aCHOCTY BPEMEHHO
OTPaHMYUTb M/ 3AIIPETUTD ITOJIETHI HAJ| BCEII CBOEI
TePPUTOPHUEIL NI KaKOi1-/1O0 ee YaCThIo IIPY YCIIO-
BUJ, 4TO TAKOE OTPaHMYEHMe UM 3aITPelleHNe IPH-
MeHAETCA K BO3JYIIHBIM CyflaM BCeX APYIMX ToCy-
IAPCTB HE3aBMCUMO OT UX HAIMOHAIBHOCTH'.

Taxkum 06pa30M, Ymukarckass KoHBeHIMA 1944 r.
NI IOATBEP)KAAeT OCHOBAaHHOE Ha IIPUHIINIIE TO-
CY[APCTBEHHOI'O CyBePEeHUTETa Ha BO3/IYLIHOE IIPO-
CTPAHCTBO IIPaBO KAXKIOTO FOCYAAPCTBA, HO He 0051-
3vi6dem e20 3aIpeniaTh WY OTPaHNYMBATD I1OJIETHI
BO3JIYIIHBIX CY/IOB B IIpeJie/laX CBO€Jl TeppUTOpUM
PV BO3HMKHOBEHUM KaKoy-mmbo omacHoctu. [1pn
3TOM B KOHBEHIIMM YCTaHABINBAETCSA, YTO OCYLIECT-
BJIeHII€ JAaHHOTO CYBEPEHHOT0 TIpaBa He I0/DKHO HO-
CUTb AUCKPYMIHALIMOHHBII XapaKTep 110 IPU3HAKY
HaLlMOHA/IbHOV IPMHAITIEXXHOCTU BO3JJYIIHOIO CY/-
Ha.

b.  Cmandapmol u uxvle akmol, npUHUMAeMbLe
MIKAO no éonpocam obecneuerust 6esonacHocmu no-
7IemMo6 2PaMOancKux 8030YWHbIX Y008 8 patioHax
60e6b1x Oeticmeuti U 60eHHbIX YHeHUl

CranjapThl ¥ peKoMeHJyeMas NPAKTUKa, Ipu-
HumaeMble IKAO 1 copiepxaryecs B IpUIOXKeHAX
K Ymkarckon KoHBeHIIMM 1944 r., IOCTATOYHO IO -
POOHO perIaMeHTUPYIOT JeICTBUSA TOCYHapCTB (UX
YIIOJTHOMOYEHHBIX OPTaHOB M OpTaHM3ALMIl) B CITy-
Yasx, KOITa MMeeT MeCTO JesATeIbHOCTD, CO3/aloIasn
yIpo3y 6e30I1aCHOCTY MEX[YHapOJHON aspOHABMU-
rauuy (HampyuMmep, BOEHHBbIe YYeHVs mmyu 6oeBble
neiictBust). Cormacto 1. 2.18 n 2.19 Ipunoxxenns 11
K Ymkarckoil konBeHIMM 1944 . ocyuiecTBreHue
leATeIbHOCTY, CO3/jalollell NOTeHIMalbHYI0 Olac-
HOCTbD /1 TPaKIaHCKUX BO3JYLIHBIX CY/OB, 10K~
HO 3a0/1arOBpeMEeHHO KOOPAMHMPOBATbCA MEX[IY
opraHamy 0OCITy>KMBaHUA BO3[YLIHOTO JBVDKEHMNA
Y BOEHHBIMU IIOTHOMOYHBIMM OPTaHaMU TOCyAap-
CTBa B LIEJIAX 0OeCreyeHNs ONTIMA/IbHbIX YCTOBMIA,
KOTOpbIE MO3BOJIAT U30€XKaTh CO3[jaHMsA OMACHOCTI

° Cm. npeambyrny, a Takxe CT. 44 KOHBEHLMU O MeXyHapOoAHOW rpaxdaHcKol aBraumm 1944 r. — [JlokymeHm VIKAO 7300/9.

0 Tam xe. Ct. 9.
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I TPaK/IaHCKMX BO3JYLIHBIX CYHOB M CBECTH K
MMHUMYMY IIOME€XM [y HOPMAJbHOTO IPOM3BOJ-
cTBa ¥X noneros'’. B coorBercTBun ¢ 1. 5.1 Ilpu-
noxxkennsa 15 x Yumkarckoit koHBeHIun 1944 1. TO-
cymapctBo obs3aHo uspgaBatb NOTAM (Notice to
Airmen - M3BelleHVe JIA IIOTOB), B YaCTHOCTH,
B CTy4YasX YCTAaHOBJIEHV 3alIPETHBIX 30H, OIACHBIX
30H /1M 30H OTPaHMY€EH II0/IETOB M1 N3MEHEHM:
CTaTyca 9TUX 30H, a TaKOKe IIPU HaIM4YMM UCTOYHU-
KOB OIIACHOCTY JIJI a9POHABUTALIMY, BK/II0Yasd IIpe-
IATCTBNA, BOCHHBIE Y4eHNA U T.1."

B Pyxosopncte VIKAO no mepam 6e3omacHOCTIH,
IPUHMMAeMbIM B CBA3U C BOGHHOII [esATeIbHOCTBIO,
HOTEHIIMA/IbHO OIIACHOI ylA IIPOU3BOJCTBA II07Ie-
TOB TPXXJAHCKMX BO3JYIIHbIX CY/IOB, COfiepKallieM
VHCTPYKTUBHbI Marepua i npuMmeHenns [Ipu-
noxenns 11 xk Ynukarckoit koupeHnun 1944 .3, u B
nupkynape 330 «CoTpyHIYECTBO IPaXKITAHCKUX U
BOEHHDIX OPraHOB IIpY OPTaHM3ALMM BO3JYLIHOTO
IBIDKeHVs» ', paspaboranHoM skcriepramu VIKAO
U cofieprKallleM PeKOMEH/allMy U yCIIelIHble IpaK-
TUYeCKMe IPYMepBI B cepe COTPYAHIYECTBA IPaK-
JlAHCKUX ¥ BOEHHBIX OPTaHOB, TaKXXe TOBOPUTCA O
HEeOOXOMMOCTY TeCHOJ KOOPAVHALMY [eViCTBUI
BOGHHBIX 1 TPaX[AHCKUX OPraHOB OOCITy>KMBa-
HYS BO3JYIIHOIO IBVYKEHMA IIPY BO3SHUKHOBEHUU
OIIACHOCTe}! I II0IeTOB TIPAXKJJAHCKUX BO3JYIL-
HBIX CYJOB, TaKUX KaK BOOPY>KEHHble KOHQIMK-
ThI, Xl YKA3bIBAETCA HA TO, YTO OTBETCTBEHHOCTb 3a
VMHMLMMPOBaHMeE ITPOLlecca KOOPAMHALIMI HeceT ro-
CY[ApCTBO, YbM BOOPY>KEHHbBIE CUJIbI YYaCTBYIOT B
KOH(uKTe.

Kpome atoro, B cBA3M ¢ aBMakatactpodoii ca-
Mosneta «bomur-777-200» aBmakoMmaHuy «Mana-
3uiicKue aBranvHuy» 17 mronda 2014 r. skcnepramu
MKAO no aBmanmoHHON 6e30IacHOCTY OB pas-
paboran u npepncrasnen Cekperapuary VIKAO psaz
00X peKOMEeHfaLil, HEeNOCPeCTBEHHO Kaca-
IOLIMXCA TI0/IETOB I'PaKIAHCKUX BO3JYIIHBIX CY[OB
HaJl 30HaMM KOHQMKTOB'. [laHHBIe peKOMeH Iy
JIOJDKHBI IIOMOYb IOCYIapCTBAM U aBMAIIEPEBO3YN-

KaM HayboJiee IOJTHO y4eCTb U IIPaBUIBHO OLEHNUTD
PUCKM TIpeflHAMEPEHHDbIX M Helpe/jHaMepPeHHbIX
aTaKk pakeTaMy KJIACCOB «3eM/II-BO3LYyX» Y «BO3-
LyX-BO3JyX» TPAXJAHCKMX BO3AYLIHBIX CYJOB,
BBINO/IHAOINX ITIO/IETHI HaJi 30HaMM KOHQIMKTOB
Ha KpejiCepCKUX BBICOTAX, T.e. IIPM TOPU3OHTAlIb-
HOM II0JIeTe, He Ha 3Talax B3jera U nocanxu. Ilpu
3TOM IIOf] 30HaMJ KOH(IMKTOB B IIPECTaBIeHHBIX
pPEeKOMEH/IallMAX IIOHMMAETCA «BO3JIyIIHOE IIpO-
CTPAHCTBO HaJl palloHaMM, B KOTOPbIX IIPOMCXOIUT
VI MOXKET BO3HMKHYTb BOOPY>KECHHBIN KOH(IMKT
MeX[y BO€HM3MPOBaHHBIMY CTOPOHAMM, BK/IIOYAs
TaKKe BO3JYIIHOE IIPOCTPAHCTBO HAJ| palloHaMI,
I7ie TaKyie CTOPOHBI HAXOfIATCA B COCTOSHUM IIOBbI-
IIEHHOJ BOEHHOJ TOTOBHOCTM WM HAIPSAXKEHHO-
CTHU, YTO MOXKET IOCTABUTD IIOJ, YTPO3y I'PaKiaH-
CKJie BO3[[yIIHbIe Cyfax's.

Mexzy TeM, HECMOTPS Ha TO, YTO BbILIEYIIO-
MAHYTbIe CTAaHHAPTBI ¥ MHbIE aKTBI (JOKYMEHTBI)
MKAO poctatoyHO NOZPOOHO pernaMeHTHPYIOT
IefICTBMA TOCYlapCTB M MX TPAXJIAHCKMX U BO-
€HHBIX OPraHOB B LENAX MUHMMU3ALMU PUCKOB
[ HOJIETOB TPAXKJAHCKMX BO3JYIIHBIX CYHOB HaJ,
pajioHaMyu 0O0eBBIX JICVICTBUII MM OCYLIECTBIEHNS
VHOJI OTIACHOJ! JIeATeIbHOCTH (HAIIpuMep, BOCHHBIX
yueHuit), a¢pdekTuBHOCTD Beex atnx aktoB VIKAO
OTPaHNYMBACTCS VX CTIEAYIOMVIMY 0COOEHHOCTAMI:

(i) Bce Bpimeykasanusie akTel VIKAO, 3a nc-
KaoyeHneM cra"gaptos JMKAO, He dABnAmTca
IOPUANYECKN 005A3aTeNIbHBIMU /I TOCYAAPCTB, MO-
CKOJIbKY HOCAT PeKOMEH/[IaTe/IbHblIi XapaKTep;

(ii) xoTs B oTIMYME OT peKOMEHZYeMOoll Ipak-
TUKM ¥ VHBIX peKoMeHpaTenbHbIXx akToB MKAO
craugaptsl VIKAO o6s3aTe/bHbI I BBIIOTHEHNS
rOCyflapCTBaMI — y4YacTHUKaMyu IMKarckoil KoOH-
BeHUMK 1944 1., ux obOg3arenbHas cuia OrpaHmye-
Ha MojoKeHusAMu cT. 38 Ymkarckoili KOHBeHLUU
1944 r., mpepycmarpuBaloleil, 4To 1000 U3 ee
y4acTHUKOB Brpase yBegoMutb VIKAO 06 orxio-
HEHUM OT TeX CTaHJaPTOB, COOMIOfieHe KOTOPBIX Ha
IIPAKTVKe SBJISICTCS /I HETO 3aTPyHUTEbHBIM';

" Mpunoxerne 11 «O6cnyKMBaHNE BO3AYLIHOMO ABMKEHUA» K KOHBEHLMI O MeXAYHapOLHOMN rpakAaHCKOM aBuaLum.

14-e n3p. NKAO. 2016. C. 2-11-2-12.

2 MpunoxeHune 15 «Cny»Obl a3poHaBUraLMoHHON nHGopMaLm» K KOHBEHLUMM O MeXAYHapOLHOW rpaxAaHCKol aBra-

unn. 15-e n3g. MKAO. 2016. C. 5-1-5-2.

* Manual Concerning Safety Measures Relating to Military Activities Potentially Hazardous to Civil Aircraft Operations.

15ted. 1990. - ICAO Doc. 9554-AN/952.

1 CoTpyAHMYECTBO rpaxAaHCKNX M BOEHHbIX OPraHOB NPy opraHr3aLumm Bo3aywHoro asmxkeHuna. MKAO, 2011. - ICAO Doc.

Cir 330 AN/189.

> MoneTbl rpakAaHCKMX BO3AYLLUHbIX CYA0B Haf 30HaMun KoHdnnkToB. MKAO, anpenb 2017 r. — ICAO Doc. 10084.

6 Tam xe. C. VII.

7 Bonpocy o opugmyeckon npupoge ctaHgaptos MKAO noceaLleHo 605bLuoe KonmMyecTBo paboT B OTEYeCTBEHHOW 1 3a-
py6exxHoI MeXxayHapoAHO-NPaBoBoO nuTepaType (cM.: [MexayHapoaHoe Bo3ayLHoe npaeo... 1980:90-95; TyHkuH 2017;
Huang 2009:58-65; Abeyratne 2014:415-464; Buergenthal 1969]; cm. Takxe: bopayHoB B.[. MexoyHapooHoe 8030ywHoe
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(iii) momo)keHMs BBIIIEYKa3aHHBIX CTAHAPTOB
u uHbIX akToB VIKAO B OCHOBHOM OI'paHNYMBAIOT-
s OIIpefie/IeHVeM OPsAKa KOOPIMHALY IEICTBUIA
Pa3IMYHBIX BOGHHBIX 1 TPAXAAHCKMX OPIaHOB TO-
cyfapcTBa 1 MHGOPMMPOBAHMA aBMAIIEePEBO3YNKOB
(sKumakeyl BO3JYIIHBIX CYHOB) IIPU BO3HUKHOBe-
HUU PUCKOB A IIONIETOB I'PAXXKHAHCKUX BO3TYII-
HBIX CYIOB B CBSI3M C BefileHueM 0OeBBIX JIe/iCTBUI
1l IHOJ OIIACHOJ BOEHHOI! IeATe/IbHOCTY U He yCTa-
HaB/IUBAIOT OO/lee XKeCTKUX U YeTKUX TpeOOBaHMil
JULA TOCYAAPCTB IO OTPaHNYEHMIO VIV IIOJTHOMY 3a-
HPEIeHNIO [IOJIETOB B VX CYBEPEHHOM BO3JYLIHOM
IPOCTPAHCTBE B C/TyYae HA/INMYNA TAKUX PUCKOB.

B.  Bonpoc 06 06v14H0il HoOpme MeHn0YHAPOOHO-
20 npasa, kacawuieiics obecneveHus 6e30nacHoCMU
1071eMo6 epardaHcKux 6030YUIHbIX CY008 8 PALlOHAX
60e8bLx Oeticmeuti U 60eHHbIX YHeHUl

B pesomormax Accambnen VIKAO - oprana,
B KOTOPOM IIpefcTaBieHbl Bce 192 rocymapcrsa —
ureHa JIKAO, a taxke B 0QMIManbHBIX MICbMax
MKAO crpaHaM-y4acTHMKaM HEOJHOKPATHO IIOf-
4epKUBAJIOCh, YTO «TOCYJAPCTBA-YIEHBI HECYT KaK
KO/UIGKTUBHYIO, TaK ¥ VH[VIBUJYa/lbHYK OTBET-
CTBEHHOCTb 3a obecIiedeHye 0e30IacHOCTU IOJe-
TOB MEX/1yHapOJHOM I'PaK[JaHCKOI aBUaLlM», a 3a
TOCYapCTBOM, OTBEYAIOI[VIM 3a IIPefOCTaB/IeHME
06CTy>K1MBaHUA BO3[YLIHOTO JBVDKEHVIA B BO3YII-
HOM IIPOCTPAHCTBE, 3aTParuBaeMoM BOOPY>KEHHBIM
KOH(QIMKTOM, COXpaHAETCS OTBETCTBEHHOCTb 3a
BBeJIeHNe CIelMaIbHbIX Mep I obecredeHns Oes-
OIIACHOCTM TPV MeXIYHAPORHBIX IOJMETaX TpaXK-
JIAHCKVX BO3[YILIHBIX Cyfi0B'®. YkasaHue Ha 00s13aH-
HOCTb TOCYZJapCTBa IO obecreyeHnIo 6e30macHOro

BBIIIO/IHEHVA IOJIETOB TI'PaKJAAHCKUX BO3JYIIHBIX
CYJI0B B €r0 CyBEPEHHOM BO3[IYLITHOM IIPOCTPAHCTBE
B TOM MM MTHOM BUJie COfIEPXKUTCA B aKTaX HalMoO-
Ha/IbHOTO 3aKOHOJATe/NbCTBA 1 CYfieOHOI IIPaKTIKe
pasHbIX cTpan’’.

C y4eTOoM U3/I0KEHHBIX 00CTOATENbCTB, C OffHOI
CTOPOHBI, MOXXHO OBIIO ObI CHeNaTh BBIBOZ O dop-
MMPOBAHVM Ha CeTOHAIIHNIA leHb BceoO1lelt mpak-
TUKU TOCYIAPCTB U 0Pinio juris, T.e. MEXXJyHapOIHO-
IPaBOBOro 00bIYass”™’, B OTHOLIEHMY O00S3aHHOCTI
KaXJIOTO TOCYAapcTBa IO obecreyeHuio 6esomac-
HOCTH II0JIETOB I'PaKaHCKUX BO3JYIIHBIX CY/IOB B
BO3JYIIHOM IIPOCTPAHCTBE HaJl €ro TeppUTOpMeit,
BK/II0YasA, KOHEYHO, Te ee PailOHBl, Ife BefyTcs 6oe-
Bble JIeJICTBMA UM OCYILECTB/AETCA MHAs HesATellb-
HOCTb, NIPE/ICTAB/IAONIAsA OIIACHOCTD /I MEXIyHa-
PORHOI aspoHaBuranyy. Hekoropple crienyanyucTal
laJKe PAacCY>KJaloT O BO3SMOXKHOCTH ITPEBpPallleHNs B
Oyny1eM Takoit 00BIYHO-TIPAaBOBOI HOPMBI B VIMITe-
PaTMBHYIO HOPMY OOIIIero MeXXAyHapOJZHOTO IpaBa
[Huang 2009:173-174].

BripoueMm, ¢ [pyroit CTOpOHBI, Ja)ke €CIM BbI-
BOJ| O CYIeCTBOBAHMM BBIIIEYKa3aHHON OOBIYHOI
HOPMBI MEXJIYHapOJHOIO IIpaBa B 1|€JIOM BEpHBIIL,
BO3HUKaeT 0ojiee CIOXHBIN ¥ CIIOPHBIN BOIIPOC
0 KOHKPETHOIl IMCIO3UIMYU HOJOOHO HOPMBIL.
B yactHOCTH, HampyuMep, CYLIECTBYIOIIME [JOKa3a-
TeIbCTBA BCeoO1Ilell IIPAKTUKY TOCYIapCTB He HAl0T
JICHOTO OTBETA O TOM, KaKye B TOYHOCTM JefICTBUSA
06s13aHbI BBIIO/IHATD CTPAHBI C LIE/IbI0 00ecedeH s
0€30IaCHOCTY TOJIETOB IPAKJAHCKUX BO3JYLIHBIX
CYJI0B B MIX CYBEPEHHOM BO3/yILIHOM IIPOCTPAHCTBE
VI IOJDKHBI /11 OBITb BBEJICHbI 3aIIPeThbl M OrpaHnye-
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npaso: YuebHoe nocobue. M.: HOY BKLL «ABnabusHec». 2007. C. 266-270). OTaenbHble aBTOPbI PaCCMATPUBAIOT CTaHAAPTbI
MKAO B KauecTBe topranYeckn HeobsasaTesbHbIX UM «Cabblx» akTOB, OT KOTOPbIX FOCYAApPCTBa MOTYT OTK/IOHATLCA Ha
npakTMKe Ha OCHOBaHUM CT. 38 YnKarcko KoHBeHUUn 1944 r. [lpyrue cneumanmcTbl, HAMPOTUB, YKa3blBaOT Ha JOCTaTOYHO
6onbluyto lopuanyeckyto cuny ctaHgaptos MKAO 1 B CBA3M € 3TUM Aa)ke roBOPAT O «3aKOHOAATENIbHON» UMK «KBa3n3ako-
HopaTenbHol» ¢yHKuum CoseTa MKAO. He yrny6nasch B AMCKYyCCUiO MO JaHHOMY BOMPOCY, He ABAAOWEMYCA rMaBHbIM
npeaMeToM HaCTOALEro NCCefoBaHNA, CeayeT SIMlb OTMETUTb, YTO ToNKoBaHMe CT. 37, 38 1 90 Yukarckon KoHBeHLUN
1944 r., a TakXKe onpefaeneHre NOHATUA «CTaHAAPT», copepalleeca B Pesontounn A37-15 Accambnen MKAO (cm.: Jeticmey-
towue pesontoyuu Accambsieu (ICAO Doc. 9958). IKAO. 2008), Bce e No3BONAIT cAenaTb BbIBOA O OPUANYECKON 06A3aTesb-
HocTu ctaHAapToB MIKAO AanAa Kaxkporo n3 rocyfapcrs-yuneHoB. [pu 3Tom cornacHo cT. 38 Yukarckom KoHBeHummn 1944 r.,
ecnu rocypapcto — uneH MKAO couTteT npakTnyecky 3aTpygHUTENbHBIM NPUAEPKMBATLCA BO BCEX OTHOLUEHUAX KaKUX-
nunéo craHgaptoB MKAO nnubo nprBoanTb CBOM COGCTBEHHbIE MPaBWa WY NPaKTUKY B MOSIHOE COOTBETCTBUE C KaKMU-
nnbo cTaHAapTamuy Nocsie U3MEHEHUA NOCNeAHNX, AN COUYTET HEOOXOANMbBIM NPUHATL NPaBUa UK NPAKTUKY, UMetoLLne
Kakoe-nnbo ocoboe oTNMYMe OT NpaBu, yCTaHOBNEeHHbIX cTaHZapTom VIKAO, To oHo He3ameanutenbHo yBegomnseT VIKAO
0 Pa3NIMumAX Mexay ero Co6CTBEHHON NPaKTUKOW 1 TOW, KoTopas ycTaHoBMeHa ctaHgapTom MIKAO.

8 Cm., Hanpumep: pesontouun Accambnen MKAO A37-1, A39-14, A29-13, A32-11. - [Jeticmayrowue pe3onoyuu Accambneu
(ICAO Doc. 10075); NMnucbmo TenepanbHoro cekpetapa MKAO Bcem rocypapctBam-uneHam. — ICAO Doc. AN 13/4.2-14/59.
24.07.2014.

' Hanpumep, B Hopmax 3akoHopaTenbcts Poccun n CLUA, perynupyiolwmx nopaaoK NCnonb3oBaHWA BO3AYLWHOMO Npo-
CTPaHCTBa, a Takxke B cyaebHon npaktnke OPT (cm.: United States Code. Title 49. § 40103 “Sovereignty and use of airspace”.
URL: http://uscode.house.gov/download/download.shtml (accessed date: 24.04.2018); npeambyna Bo3gywHoro kogekca
Poccuninckoin ®epepauymmn. — CobpaHue 3akoHooamenoscmea PO. 1997. N2 12. Ct. 1383; Lake Constance Mid-Air Collision:
Bashkirian Airlines v. Federal Republic of Germany. — Air & Space Law. 2007. No. 1. P. 75-79).

20O NOHATUN «MeXAYHaPOAHbBIN 06blual» cm.: [BbinerkaHuH, KanamkapsaH 2012:5-29].
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HJS B OTHOILEHMM TaKUX II0JIETOB B C/TyYae BeJleHMs
60€BbIX NEICTBUI WM BOSHIUKHOBEHIIS IHOM OIIac-
HOCTMU Ha TEPPUTOPUM TOCYHAPCTBA.

I’ Hopmui mex0yHapooHoeo 6030yuiHo20 npa-
84, 3anpeuarnuiue npumeHeHue OpYHus 6 omHoue-
HUU 2PaNOAHCKUX B030YUIHBIX CY008

CormacHo cr. 3 bis Ynkarckoit konpeHyum 1944 r.
CTPaHbI-YYaCTHUKM «IIPU3HAIOT, YTO KaXKJ0e ToCy-
IAPCTBO JIO/DKHO BO3JIEP)KMBATBCA OT TOTO, YTOOBI
npuberaTb K NPYMEHEHNIO OPYXMA IPOTUB IPaXK-
JAHCKMX BO3AYLIHBIX CY[OB B mojere...»*. AHa-
mu3upys GOPMYIUPOBKY YKa3aHHOI HOPMBI YHU-
BEpPCA/IbHOTO MEX/IYHapOJHOTO OT0BOPa, MOYXKHO
HOPUITU K BBIBOJY O TOM, YTO COBPEMEHHOE MEeX]Y-
HapOJIHOE IIPaBO COAEP>KUT OOLIMII 3aIIpeT Ha IIpu-
MeHeH1e 60eBOT0 OPY>KVs B OTHOLIEHNY IPaK/jaH-
CKMX BO3[IyIIHBIX CY[IOB M Te€M CaMbIM KOCBEHHO
3alMINAET MX OT ITIABHOM YIPO3bl, KOTOPOW OHU
HOJIBEPral0TCs, MIONaflast B paiioH 60EBBIX [eVICTBUI
UMM BOEHHBIX yuyeHmit. Ho B To e Bpems mpu pac-
cMoTpenun CT. 3 bis Ynkarckor konBeHIyy 1944 r.
CJIeflyeT IMeTb B BUJY CTIelyIOLIVie OOCTOATENbCTBA,
OrpaHMYMBAIOIIYE €€ TIPYIMEHEHE.

Bo-mepBbix, cT. 3 bisycTaHaB/mMBaeT 00513aHHOCTD
BO3JIEP)KIBATbCA OT IPYMEHEHUs OPYXXUA IPOTUB
IPaX[JAHCKMX BO3IYLIHBIX CYJJOB TOJIBKO JJIA TOCY-
JIApCTB, B CBA3M C 4eM 3Ty 00A3aHHOCTD HECYT JINIIb
Te OPraHbl, 1ML M 00Pa30BaHA, YbY JeSTHUA MOTY T
OBITb IIPUINCAHBI TOCYAAPCTBY (Hampumep, m00Oble
OpraHbl COOTBETCTBYIOLIETO TOCYAAPCTBA, BKIIOYAs
HOf[pasfie/ieHNs er0 BOOPY)KEHHBIX CUJI; NMIA, OCY-
IeCTB/IAOLINE 37IEMEHTBI TOCYAAPCTBEHHOI BIaCcTH
b0 [eICTBYIOLIME IOJ, PYKOBOACTBOM MM KOH-
TpO/IeM TOCyfiapCTBa, u T.1.). ClefoBaTenbHO, BO3-
MOXKHOCTb IIpUMeHeHus CT. 3 bis Ynkarckoit KoH-
BeHIUM 1944 . 0 3ampeTe UCIONb30BAHNA OPYXKIUA
HPOTUB TPAKJAHCKUX BO3[YILIHBIX CyZl0B He OymeT
BbI3bIBATh HMKAKMX COMHEHMUI B CUTYallMAX, KOIZia
IIPOBOJIATCS BOEHHbIE YUEHNA W/IY VIHbIE MEPOIIPH-
TUA C y4acTHeM MUCKIIOUUTEIbHO IIpeficTaBuUTeNel
pery/IsIpHOIT apMuM rocyaapcTsa. B ciydae sxe 6oe-
BBIX JEVICTBUIL, B KOTOPBIX Y4YacCTBYIOT JIMLA VJIN
06pa3oBaHus, He KOHTPONUPYeMble TOCYIapCTBOM,
npyMeHeHe CT. 3 bis K VX 1eiiCTBYUSM BpAL 1 OyzieT
0060CHOBaHHbIM.

Bo-BTOpbIX, HECMOTPS Ha TO, YTO IIOIpPABKa K
Yuxkarckon kouBenuyu 1944 r. «Crarbs 3 bis», BCTY-
nuBinas B cwiy 20 jneT Hasaj, paruduuypoBaHa
3HAYMTENbHBIM 4MCTIOM TOCYHAPCTB, PsAf CTpaH —
Y4YaCTHUKOB camoli Umkarckoit KonBeHuuu 1944 r.,
K KOTOPBIM, B YaCTHOCTY, OTHOCUTCA TOCYIAPCTBO,
urpaoliee Beflyllyl0 pO/lb B BO3JYIIHOM TpaHC-
nopte, — Coegunennnle IllTaTel AMepuky, o Ha-
CTOSILIIETO BpeMeH) He paTuUIMPOBANN [AHHYIO
nonpaBky”. C y4eToM 3TOro 0OCTOSATENbCTBA Ha
CETOIHAIIHMIA JIeHb BPAJ, /M MOXXHO IIOJIHOCTbIO
COITIACUTBCA C BBICKA3bIBAEMOI B MEX/YHAPOJLHO-
[IPaBOBON JTUTEPAType TOYKON 3PEHUA O TOM, YTO
3alpeT Ha IIPUMeHEHMe OPY>KIsA NPOTUB I'PaKIaH-
CKMX BO3JIYIIHBIX CYHOB, COflepXKalumiics B cT. 3 bis
Yukarckoit koHBeHuuu 1944 r., mpepcrasider co-
60i1 KOAMGUKALNMIO COOTBETCTBYIOIEN OOBIYHON
HOPMBI 00IIer0 MeXX/JYHapOJHOTO IpaBa WIN Jaxe
HODPMY jus cogens U, ClIeflOBaTe/IbHO, pacIpOCTPaH:-
€TCsl Ha BCe TOCYapCTBa BHE 3aBYCYMOCTY OT paTu-
¢uxarym umn ct. 3 bis [Abeyratne 2014:68; Huang
2009:86-88, 172].

B coorBercTBUMM C [PYIMM YHUBEpCATbHBIM
MeX/JYHapOJHbIM JoroBopoM - KonBeHnueit o
6opbbe C HEe3aKOHHBIMY AKTaMJy, HAIpaBJIeHHBI-
MM TIPOTHB 0€30IaCHOCTY IPAXHAHCKON aBUALVIN,
HpyHATOI B I. MoHpease 23 centsa6ps 1971 r. (ma-
nee — MoHpeanbckass KoHBeHLuA 1971 r.), Taxke
YaCTMYHO KacawllelicA BOIPOCOB IPUMEHEHM:
OpY>KIs IPOTUB IPAXKJAHCKMX BO3JYIIHBIX CY/IOB,
HE3aKOHHOE I NIpeflHaMepeHHOe Pas3pylleHye HaXo-
[ALIETOCA B 9KCIUTyaTalM BO3/IYIIHOTO CY[HA VIN
IpUYMHEHE 9TOMY BO3JYLIHOMY CY/IHY IIOBPeX]ie-
HJIS, BBIBOJIALIETO €TI0 U3 CTPOS WM YTPOXKAIOIEro
ero 6e30MacHOCTY B IOJIETe, AB/IAETCSA YTONOBHBIM
IPeCTyI/IEHMEM, B OTHOIIEHMY KOTOPOrO TOCY-
JapcTBa — y4acTHUKM MOHpeanbCcKol KOHBEHLIVN
1971 1. 06513aHbI IPYHUMATD «CYPOBbIE MepbI HaKa-
3aHVA» M OCYILIECTB/IATD YTOJIOBHOE ITPec/iefjoBaHMe
COBEpLIMBLIETO TAKOE IPeCTyIUIEHNE INIIA C yYeTOM
YCTAQHOBJICHHBIX B Heil IOPUCAMKIVIOHHBIX T10JI0XKe-
Huit®. [ToCKO/IBKY IpaXIaHCKOe BO3[YIIHOE CYLHO
MOXET ObITb PaspylIeHO WM MOBPEXIEHO B TOM
4yciIe C MCHO/Ib30BAHMEM OPYXKMIdA, OUYeBUIHO, YTO
B OTHOLIEHNY /N1, COBEPIIAIOINX TaKMe IefiCTBIUA,

21 CraTtbA 3 bis KOHBEHLUM O MeXAYHAapOLHOW rpaxaaHcKo aBuaunmn 1944 r. — JokymeHm UKAO 7300/9.

2 To cocTosHMIo Ha 15 anpensa 2018 r. nonpaBka K Yrkarckon KoHBeHUUM 1944 1. «CtaTtbs 3 bis», npuHaTas 10 maa 1984 .
1 BCTYNMBLUAA B cuny 1 okTA6pA 1998 r., patudurumposaHa 154 rocyaapcrBamu.

% Cratbyn 1 1 3 KoHBeHLMM 0 60pbbe ¢ He3aKOHHbIMM akTamul, HarnpaBaeHHbIMM NPOTUB 6e30MacHOCTY FpaXkAaHCKON aBU-
aumu, 1971 r. - C6opHuk Oelicmayrowux 002080p08, coznaweHul U KoHgeHyul, 3aknodeHHbix CCCP ¢ UHOCMPAHHLIMU 20CY-
dapcmeamu. Boin. XXIX. M.: MexayHap. oTHoweHus. 1975. C. 90. AHanormyHble NnonoXeHns COAepKaTcs U B HOBOW KoH-
BEHUWMM 0 6opbbe C He3aKOHHbIMY aKTaMU B OTHOLLEHWUV MeXKAYHAPOAHOW rpaXkAaHCKON aBmaLuuy, Kotopas bbina npuHATa
Ha MeKnHcKol anniomaTnyeckon KoHpepeHumr B 2010 I. 1 KOTopas Noc/e ee BCTYMIEHNA B CUITY 3aMEHWT B OTHOLLIEHUAX
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CTPaHbl — y4YaCTHUKM MOHpeanbCKONl KOHBEHLIMN
1971 1. [O/DKHBI IPUHATD COOTBETCTBYIOLIVE MEPBI
[0 OCYIIECTBJIEHMIO CBOEI YTOJIOBHOM HOPUCAMK-
LY.

[IpnHMMas BO BHUMaHUe OO/BIIOE YVC/IO Y4aCT-
HMKOB MoHpeanbckoil KoHBeHIu 1971 .* u ee
HOJIOXKEHVsA, TOPOOHO perymMpyrole BOIPOCHI
YCTAQHOBJIEHN A YTONIOBHOM IOPUCAMKIINY, YTOTOBHO-
rO IIpeciefloBaHyA U BbIfladM JIML], COBEPILAMIINX
IPEeCTYyIIHbIE JIeICTBUA MPOTUB IPAXKJAHCKMUX BO3-
[YLUIHBIX CY/IOB, BK/IIOYas MX YHUYTOXKEHNE WM TI0-
BpeX/[eHle C UCIO/Nb30BAHMEM DPA3NNYHBIX BUIOB
OpY>Kus, ClIeflyeT IPU3HATh, YTO B II€/IOM JAHHBII
YHMBEPCA/IbHBIV MEXYHAPOJHbII JOTOBOP BHOCUT
OIIpeJe/IeHHBI IO3UTHUBHBIN BK/IAJl B IIOBbILIEHME
0e30IaCHOCTY MeX/[YHapPOJLHON I'PaXKJAHCKOI aBuU-
aguu. Bmecre ¢ reM, aHamusupysa MoHpeanbcKyo
KOHBeHLMI0 1971 I. B KOHTeKCTe obecrieyeHns 6es-
OIIACHOCTH TI0/I€TOB I'PAXK/JAHCKMUX BO3JYIIHbBIX CY-
JIOB B pajioHax 00eBbIX JIeVICTBUII I BOCHHBIX yde-
HII, HeOOXONMMO YUMTBIBATh ee CIeAYIOIIIe 0CO-
OeHHOCTH:

(i) cormacuo ct. 1 MOHpeanbcKoit KOHBEHIN
1971 1. IpecTymIeHneM sIB/IETCS TONBKO «HpeoHa-
MepeHHOe» YHUYTOXKEHJE WM PaspylIieHMe IPax-
JIAHCKOTO BO3[JYLIHOIO CY[HA, YTO, KOHEYHO, JIC-
K/II0YaeT Cay4au, KOIJja TaKoe BO3JYLIHOE CYJHO
CTQHOBUTCSI OOBEKTOM HEOCTOPO>KHBIX MIeVICTBUI
0 TIPUMEHEHNUI0 OPYXMs B X0Ofie 00€BbIX [eiICTBUI
VIV BOEHHDIX YYeHUIL;

(ii) HecMOTps Ha JOCTATOYHO IOAPOOHBIE II0-
JIOKEHUS, pernaMeHTUpYIoLMe CIyday YCTaHOB-
JIeHMsA YTONOBHON IOPUCAMKLMM TOCYHApCTBa B
OTHOILEHVM /U], COBEPIIAIONINX IIPECTYIIHbIE Jieli-
CTBUA IPOTUB IPAXKJAHCKMX BO3/IYIIHBIX CYIOB, KaK
BeCbMa 00OCHOBAHHO IOJIAaTaeT PsJ CIelaliCTOB,
K COXXaJICHNIO, JAHHbIE TIOI0XKEHV TONHOCTbIO He
VICKITIOYAI0T BO3MOXKHOCTb TAaKMX JIMI M30eKaTb
OTBETCTBEHHOCTH, HAaIpUMep, 110 IOIUTUYECKUM
MOTMBaM /1160 IIOHECTV OTHOCUTEIbHO MATKOE Ha-
KasaHye [Mex/ayHapogHOe BO3JyIIHOE IIPaBo...
1980:181-182; Huang 2009:130].

Kpowme Toro, crefiyer oTMeTUTD, 4TO KaK MoHpe-
a7bCKasg KOHBeHIMA 1971 1., Tak 1 ¢T. 3 bis Yukarckoi
KOHBeHIMM 1944 I. B KOHEYHOM CYeTe HalpaBJIeHbI
7Mbb Ha 3arpeT (0ObsBIeHNe HelpaBOMEPHBIMMN)
OIIpeJie/IEHHBIX Je/ICTBUII 110 IPYMMEHEHNIO OPY KA
B OTHOILEHNY TPKIAHCKMX BO3/YIIHbBIX CY/IOB 11 He
CofiepyKaT IO/IOKEHMIT, KOTOpbIe OBl IPSAMO IPefoT-
Bpalla/iy NoMaflaHNe BO3YIIHbIX CY/IOB B YCIOBM:A
(curyanum), Korga IpOTUB HUX MOTYT OBITb COBEp-
IIEHbl YKa3aHHbIE JeICTBUA.

3. Bo3Mo)xHbIe HaTpaBIeHNA
COBEPIIEHCTBOBAHMA MEXIYHAPOTHO-
NPaBOBOTO PETYIMPOBAHNA [IeATENbHOCTI
IPaXKIaHCKOIi aBUAININ B IeAX YCUIeHNA
3aIUTHI TPAXKJAHCKIX BO3YIIHbIX CYIOB,
BBINOTTHAIOMIVX IOZIETHI B PailOHaX 60eBBIX
BeliCTBUIL I BOCHHDBIX YIeHUI

Cnenyer orMernts, uto VIKAO mnposena 607mb-
1Yo paboTy 110 M3YYEHMIO 1 TIOVICKY PelleHNi pas-
HBIX TPO6/IeM 6€30I1aCHOCTH TTO/IETOB IPAXKAAHCKIX
BO3JIYLIHBIX Cy/|0B, BOSHUKIINX B CBA3M C aBMaKaTa-
crpodoit Manasuiickoro camonera «bounr-777-200»
17 mrons 2014 r. i aHanusa ykasaHHBIX IIPo6IeM
U TOATOTOBKM COOTBETCTBYIOUIMX PeKOMEHJAINii
nns Cexperapuara u Coseta VIKAO, B yacTHOCTH,
6bia cospana Llenesas rpynma VIKAO mo puckam
JULA TPXIAHCKOI aBUALVM, BO3HMKAIOIIVIM B 30HaX
koHdmukToB (LI P3K), cocrosimias u3 mpencraBu-
Tesell CTapIIero PyKOBOJAILErO COCTaBa BEOMCTB
TP)KIAHCKOJ aBMAIMI Y IHBIX OPTaHOB OT/IeNbHbIX
rocynapcts — uieHoB JIKAO, a Takxe psaga Mexpy-
HAPOJHBIX MEXIIPABUTEIbCTBEHHBIX U HeIpaBu-
TeIbCTBEHHBIX OpPraHM3anuii (BKI0Yas, HalpuMep,
EBpormerickoe areHTCTBO 10 6€30I1aCHOCTY TI0/IETOB
(EACA) u1 MexiyHapOIHYI0 acCOLMAINIO0 BO3TYII-
Horo Tpancnopra (VIATA))*. Kpowme Toro, B 1emsx
PacCMOTpeHNs NPAaBOBBIX BONIPOCOB IIONIETOB HAJl
pajioHaMM BOOPYKEHHBIX KOH(IVKTOB IIO pelle-
Huio Tenepanproro cexperaps VIKAO 6sbi1a cosza-
Ha CIelJanbHas TPYIIA MO0 aHATNU3Y NPMMeHeHMs

Moscow Journal of International Law « 2 - 2018

MeXay rocyfaapcTBamm-yyacTHUKamuy nonoxkeHna KoHseHUmn o 6opbbe ¢ He3aKOHHbIMY akTaMK, HamnpaBfieHHbIMY NPOTUB
6e30nacHOCTU rpaxgaHckon asnauum, 1971 r. (no coctoaHuio Ha 15 anpena 2018 r. MekMHCKaa KOHBeHUUA 0 6opbbe C He-
3aKOHHbIMY aKTaMM B OTHOLLEHWN MEXAYHAPOAHON rpaxaaHckon asmauum 2010 r. B cuniy He BCTYNuna).

24 TMo cocToAHMIo Ha 15 anpensa 2018 r. MoHpeanbckasa KoHBeHLUA 1971 1. paTudrymnposaHa 188 rocyaapcTsamu.

% Cm., BYacTHOCTY: Pabounin fokymeHT 203-i1 ceccum Coseta MIKAO «[loknag Llenesoi rpynnbl Ha ypOBHE CTapLUMX PYKOBO-
AuTeneln no BOMPOCy O pUcCKax AN rpakAaHCKom aBrnaLmy, BO3HUKAOLWMX B 30HaxX KOHPnuKTos». — ICAO Doc. C-WP/14220.
08.09.2014; Pabounii fOKyMeHT BTopoii KoHpepeHLUMM BbICOKOro YpoBHA no 6e3onacHocTy nonetos 2015 r. (HLSC 2015
Report); Lloknag LieneBoii rpynnbl Mo puckam Ans rpaxaaHCkon aBraLmmn, BOSHUKAOLWMM B 30HaX KOHGIMKTOB, O XOfe Bbl-
nonHeHuA nporpammbl paboTbl. — ICAO Doc. HLSC/15-WP/3. 21.11.2014. LleneBas rpynna VIKAO no Bonpocy o puckax ans
rpa)kAaHCKON aBMaLm, BO3HMKAIOLWKMX B 30HaX KOHGNMKTOB, Obina co3aaHa no pelueHuto leHepanbHoro cekpetapsa VKAO
C Tem, uTob6bl faBaTb pekomeHzauun Cekpetapuaty MIKAO, KoTopbili, B CBOIO ouepefb, NpeacTaBnaeT aoknaabl CoseTy
NKAO.
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cormautennit IKAO, kacarouxcst 30H KOH(QINKTOB
(SGRAIT-CZ), xoropasi cocTosiia 13 9KCIEPTOB B
0671acTN TIPaBOBOIO PETYIMPOBAHNA JIeATEIbHO-
CTU TPaKJAHCKON aBMALMM M KOTOpasd, IpOaHaIu-
3upoBaB 3 deKTUBHOCTb MONOKeHuUiT YnKarckoi
KOHBeHLMM 1944 I. 1 Ipyrux MeXIyHapOIHbBIX [O-
TOBOPOB C TOYKM 3pEHUsA PEKUMa IO/NETOB HaJ,
pajioHaMM BOOPY)KEHHBIX KOHQIMKTOB, IPYIIIA K
BBIBOJIY O TOM, YTO B HaCTOsIIlee BpeMs HeT Heo6xo-
AMMOCTHY B M3MEHEHMM YKa3aHHbIX [1O/I0XKEHUI, HO
IIPY 9TOM He MCK/II0UN/Ia BO3MOXKHOCTD X M3MEHe-
HYA B Oyaymem®.

[Tpunumasa Bo BHuMaHuA BbBoAbl LII' P3K n
crienyanbHoit rpynnsl SGRAIT-CZ, UIKAO B Ha-
IpaB/IeHN!) TIOBBINIEHNA Oe30IIaCHOCTY IOJIeTOB
TPOK[JAHCKVX BO3[YLIHBIX CYIOB B palioHax 6oe-
BBIX J€JICTBUII CKOHIIEHTPUPOBA/IACH ITIABHBIM 00-
pasoM Ha pa3paboTKe Mep 10 COBEPLICHCTBOBAHIIIO
obMeHa MHPpOpMaIelt 0 pUCKax /IS IPOU3BOJCTBA
II0JIETOB B YKAa3aHHBIX pailOHaX, a TaKKe IO YIyy-
IIEHNI0 KOOPJVHALIMN MEXY TPAXKIAHCKUMU U BO-
€HHBIMJ OPraHaMM IIpY OPTaHM3ALUM BO3YLIHOTO
IIBJDKEHMA B COOTBETCTBYIOLIMX YaCTAX BO3/YIIHO-
ro IPOCTPAHCTBA. [JaHHbIE Mepbl BK/IIOYAIOT B cebs
U3MEHeHMe CTAH/JapTOB, COflepXKAIUXCA B IIPUTIO-
keamsax 11 m 15 x Yumkarckom koHBeHnu 1944 r.,
HalpuMep, B LEMAX YCTAaHOB/IEHMA O00A3aHHOCTU
rocymapcTsa 1o usfanuio usseuenust NOTAM, nH-
dbopmMupyoLIMxX 0 30HaX KOHIUKTOB (C YKasaHueM
XapakTepa U MacIITaba yrposbl B TAKMX 30HaX KOH-
¢nmukroB), nepecmotp Pykosoncta VIKAO no me-
paM 6e30I1aCHOCTM, IPUHNMMAEMbIM B CBA3MU C BOCH-
HO JIeTeIbHOCTBIO, MMOTEHLIMAIBHO OIaCHONM IA
IIPOM3BOJCTBA MOJIETOB I'PaXKIAHCKUX BO3JYIIHBIX
cyznos u Lupkynapa MIKAO 330%.

KoneuHo, Henmb3sl He COIMACUTLCA C TeM, YTO
IIpefjoCTaB/IeHNe TI0/Ib30BaTe/IAM BO3/YLIHOTO IIPO-
CTPAHCTBA ITO/THOI 11 CBOEBPEMEHHOI MHPOpMALM
006 OIaCHOCTAX, BOHVMKAIOLIMX B CBA3U C BeJCHNU-
eM O0€eBbIX [eiICTBUIT I BOEHHBIX YUYEHWIT, Ha/ln4me
4eTKOJ KOOPAMHALMY MEX/Y IPaKIaHCKUMMU U BO-
€HHBIMJ OPraHaMM IIpM OPTaHM3ALUM BO3YLIHOTO
IIBVDKEHMA B 4acCTAX BO3/JYIIHOIO IPOCTPAHCTBA, 3a-
TPOHYTBIX JAHHBIMU JeJICTBUAMM, UIPAIOT OTPOM-
HYI0 pPO/Ib B IIOBBILICHN) 0€30NacCHOCTY IOJIETOB

TPaK/JJAHCKVX BO3[YLIHBIX CYHOB, B OCOOEHHOCTM
B CTy4asX MO/I€TOB HaJ| OTKPBITHIM MOpEM, He IOf-
MeXAIUX 3alpeTy KakuM-nOo rocymapcrBom™.
Mexpy TeM Ba)KHO Y4YMTBIBATb, YTO IIPElOCTABIIE-
HIe Jja)Ke TIOTHOJ 1 CBOeBPEeMEHHOI MHpOpMaIym
IOpU OTCYTCTBMM 3allpeTa MIM OrPaHMYeHUs Ha
UCIIO/Ib30BaHNE CYBEPEHHOTro BO3JYLIHOIO IIpO-
CTPAaHCTBa Haj| pailoHamMy 0OEBBIX MIEVICTBUIT VN
BOCGHHBIX y4eHUil (GaKTUIecKu MPUBOAUT K CUTYa-
LMY, KOT/ia OpeMs OLIeHKM PYCKA U IPUHATHA OKOH-
4aTe/IbHOTO pelIeHMA O IPOXOXK/IEHNM MaplpyTa
Ho/IeTa 4epe3 TaKoe BO3JYLUIHOE IPOCTPAHCTBO
JIOKUTCA Ha OHOTO M3 OCHOBHBIX IOJTydaresel
YKa3aHHON MH(pOpPMaLuM — aBUANpeIpHUATIE, KO-
TOpOE OCYIEeCTB/IAeT KOMMepYecKye BO3JyLIHbIE
IepeBO3KM IIACCAXKUPOB U TPY30B M KOTOPOE, KaK
¥ mobas KoMMepyecKas OpraHu3aLus, OpUeHTNpY-
IOIIAsACA B KauecTBe IVIABHOII L€/l Ha M3BJIeYeHMe
HpuObIIM, CBOE pellleHue B OOJbIIell CTeleHy MO-
JKET OCHOBBIBATb Ha 3KOHOMIYECKUX IOKa3aTesax
(HampuMep, 3KOHOMMA TOI/IMBA WM yMeHblIeHNue
BpeMeHM pabOThI IETHOTO SKMITaXKa 33 CYeT COKpa-
meHnsA Mapupyra nonerta). [Ipencrasnsercs, 4To B
HOZOOHOI CUTYAIMY PUCK HONAAHNA TPAXKAHCKO-
rO BO3JYIIHOTO Cy/jHA C IAcCaXypamy Ha 6opTy B
BO3/IyIIHOE IIPOCTPAHCTBO Hajl pailoHaMy 60EBBIX
JEVICTBUIL VI BOEHHBIX yY€HMIA, IJie 9TO BO3JYLI-
HOE CYJHO CTAaHOBUTCA 00BEKTOM MOPa’KeHMA pas-
JMYHBIMM BUIAMM BOODPYXKEHUII, BPAJ /M MOXET
OBITD IIOJTHOCTDIO MCK/IIOUEH VI [Ja)Ke 3HAYNTETbHO
MMHUMM3VPOBaH.

4. 3aKnoueHne

Kax mmokasasn mmpoBefieHHbIN B IPebIAYIINX pas-
JelaX HACTOALLEN CTaTbM aHaMU3 JIEMICTBYIOIINX
JIOTOBOPHBIX 1 OOBIYHBIX HOPM MEXX[YHAapPOZHOTO
IpaBa, a TaKXKe CTAH/IAPTOB M MHBIX aKTOB, IpU-
HumaeMmbix VIKAO, K coxaneHMio, OHM He ycCTa-
HAB/IMBAIOT YETKOJ O0S3aHHOCTU TOCY[APCTBA II0
3allpeTy WM OTPAHMYEHVIO IOIeTOB BO3IYLIHBIX
CY[IOB B IIpefiefiaX ero TeppUTOpPUM TIpY BO3HUKHO-
BEHIM KaKOM-MOO OIMAaCHOCTU, BK/IKOYasd OoeBble
IeJICTBUA VIV BOEHHDBIE YUeHI, Y He COflepsKaT Io-
JIO>KeHMIA, TOJTHOCTDIO 3AIUINAIOMINX TPaKIAHCKIe

% Pabounii fokymeHT 206-1n ceccun CoeTa UKAO «[loknag o pesynbtatax BcTpeun CrneyunanbHON rpynbl Mo aHanusy
npumeHeHunsa cornawennii IKAO, kacatowwmxca 30H KoHdnnKToB (SGRAIT-CZ)». — ICAO Doc. C-WP/14325. 20.10.2015.

¥ CMm., B YaCTHOCTU, Paboumnin fokymeHT A3poHaBuraumoHHon kommccun «lMpeaBaprTenbHOE pacCMOTPEHME Npeanara-
eMblIx nonpaBok K MpunoxeHnam 11 1 15, KacaloLmxca MNAaHMPOBaHNA MePONPUATUI Ha Clyyalt HenpeaBUAEHHbIX 06CTo-
ATENbCTB B 30HaX KOHGNMKTOB (Bonpoc N2 20601)». — ICAO Doc. AN-WP/9145. 05.09.2017.

% 3anpeT NoNeToB Haj OTKPbITbIM MOPEM HE MOXET OblTb BBELIEH KaK/M-TMO0 rocyfapCcTBOM B CUIY TOTO, YTO Ha BO34yLU-
HOe NPOCTPAHCTBO HaJi OTKPbITbIM MOPEM He PacnpOCTPaHAETCA CyBEPEHUTET roCyAapCTBa: B OTHOLEHWN Hero JeCTByeT
nNpUHLMN cBO6OAbI MONETOB HAaA OTKPbLITbIM MopeM (cm.: [MonoguoB, BeinerkaHuvH, 3vnaHos 1993:39-48]).
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BO3JYILIHbIE Cy[jd OT IPMMEHEHUsA B OTHOIIEHUM
Hyx 6oeBoro opyxus. B cBow ouepenp, BBULY OT-
CYTCTBMA MEXJyHapOJHO-IIPABOBOTO 00s3aTeNb-
CTBa, ITPEeNICHIBAOLIETO TOCY/IAPCTBY COBEpIIeHNEe
OIIpeJie/IEHHBIX [e/ICTBUI, HENIb3s TOBOPUTD I O €TO
MEKIyHapOJHO-IIPaBOBOJ OTBETCTBEHHOCTH B CITy-
Jae, KOI7Ia OHO He 3aIpelaeT WM He OTPaHNYNBaeT
HaJIeXalyM 00pa3oM IIO/eThl IPAKJAHCKUX BO3-
IIIHBIX CYZIOB B 4aCTAX CBOETO BO3JYLIHOTO IIPO-
CTPAHCTBA, OIACHBIX JyIs aspoHaBuranuu®. ViMeH-
HO TI03TOMY HeJIb3$1 CY4UTATh 000CHOBAHHBIM BBIBOJL
crienuanbHoil rpynnsl SGRAIT-CZ VIKAO o TowMm,
4TO Ha CETOJHAIIHNUIL IeHb HeT HeOOXOAMMOCTH U3-
MeHeHusA Umkarckoil KoHBeHUMM 1944 . m gpyrux
MEKIYHapPOJHBIX JJOTOBOPOB B YaCTU PerynmpoBa-
HMA T0JIETOB HAJ| palfloHaMM BOOPY>KEHHbBIX KOH-
¢GuKTOB.

B cBeTe BbIIIEN3T0KEHHOTO COBEPILIEHHO CIIpa-
Be[/IMBBIMU M TIPAKTHUYECKM BaKHBIMM IPENCTaB-
JAI0TCA TPefoXKeHus, cfienaHnHble KoponescteoM
HunepnanmoB Ha OCHOBE Pe3y/IbTaTOB pacciefoBa-
HJIA aBMAKaTaCTPpOdbl MaTa3niickoro camorneTa «bo-
uHT-777-200»* M HEKOTOPBIMM TOCYHApCTBAMU —
yrenamu Cosera JIKAO® u mnopmep>xusaeMbie
CIeIMaINCTaMM B OOIaCTV MEX/JYHAPOJHOTO BO3-
myurHoro mpasa [Abeyratne 2015:20-21]. Yaursr-
Basi JaHHBIE IIPeJIOXKeHNs, ObIIO ObI Ljenecoobpas-
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HEKOTOPDIE AKTYAJIbHbIE BOIMNPOCDI
NMPABOBOIO OBECIEYEHUA
UCCJIEAOBAHUA U UCNOJIb3OBAHUA

KOCMOCA

BBEIJEHMUE. IIpobnema omcmasanus Hopma-
MUBHO-NPABO6OI 0a3bl KOCMUHECKO20 NpAsa Om
peanuii u nompe6Hocmeti cez00HAUIHe20 OHS HeoO-
HOKPAMHO 00cy#0anac omeuecmeeHHbIMU U 3a-
PybexHbIMU Cneyuanucmamu 6 061acmu Kocmuve-
cko20 npasa. Kak o0cobo 3Hauumyr MO#HO
svldenums npobnemy 60pvOvl 3a demunumapusa-
UUI0 KOCMOCA, NPUHUMAS 60 BHUMAHUE YHe NPOUc-
xo05uee paxmueckoe pasmeujeHue OpyHUs 6 Koc-
Moce U OMCYymcmeue MHO2OCHIOPOHHUX U
08YCMOPOHHUX 3aNpeusaruiux 002080peHHOCEl 6
amoti o6nacmu. Peanusyemvie Ha npomssiceHuu yie
Heckonvkux Oecamunemuti naanvl CIIA no cosoa-
Huto ITPO cmassam Poccuiickyio edepayuio neped
HeobX00UMOCMbI0 Peazuposanusl Ha co30asaemvle
npoepammoti yeposvl. Oue6uoHo, umo emszusaHue
8 20HKY 600pyJHeHULl He Omeedaem HU IKOHOMUYe-
CKUM, HU NOUMUYeCKUM unmepecam cmparvl. He
MeHee MpPesoHHOL meHOeHUUel MOXHO CHUMAmp
U cmpemseHue HEKOMOPbIX CMPaH co30ambv npeu-
Myuecmea 07151 C60UX HACMHBIX NONb308amereli 6
paspabomie u NPUCE0EHUU MUHEPATILHIX PeCYPCOs
HebecHbix men. B omcymcmeue gopmanvrozo 3a-
npema Ha maxue 0eticmeust OHu, No CyMmu, Pasmoi-
sarom ocHosononazaoujue nonoxenus [Jozosopa o
NPUHUUNAX 0esMeNbHOCMU 20CY0apcme no uccne-
008aHUI0 U UCNONIL30BAHUI KOCMUHECKO20 NPO-
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cmpancmea, exmouas JIyny u opyeue HebecHvie
mena, 1967 . Cec00Hs akmyanvHotl 3a0aqeti Mo-
HO CUUMAMb COXpaHeHue 00CHUNEHUL, TIeHAUsUX
8 0CHOB€ COBPeMEHH020 NPABOB020 MACCUBA 6 00714~
CMU  UCNONb306AHUSL  KOCMUYECK020 NPOCHPAH-
cmea, u obecneueHue PasHvIX NPAs 6cex 20cy0apcme
Ha yuacmue 6 maxoti 0essmenbHOCHU.
MATEPUAIJIBI I METO[bI. Mamepuanom ons
UCCIe008AHUS NOCTLYHCUIU HAYYHbLle MPYObl U NYONIU-
KAuuu poccutickux u 3apybexcHbix ucciedosarmenei
8 obnacmu npasa mexoyHapooHot be3onacHocmu,
MeHOYHAPOOHO20 KOCMUUECKO20 Npasa, a makie
MeNOYHAPOOHbIEe CONIAUEHUS 6 00IACMU UCCTIe008a-
HUS U UCNONIb3068aHUS Kocmoca. Memooonoeuyeckyro
OCHO8Y UCCTIE008AHUS COCABUNU 00UieHAY Hble U
4ACMHOHAYYHble Memo0bl NO3HAHUSA (Ouanexmuye-
CKULi Memoo, memoobl AHANU3A U CUHMe3a, 0edykK-
UuU, UHOYKUUU, CPABHUMENLHO-NPABOBOL U UCTO-
PUKO-NPABo60Li MermoovL).

PE3VJIBTATDBI UCCJIEJOBAHUSA. C onpede-
JIeHHO020 MOMEHMA 60NPOC 0 NPUBEOEHUU HOPM KOC-
MUHECK020 Npasa 6 COOMeemcmeue ¢ co8peMeHHbl-
MU peanuamMu ympamun c60K aKa0eMUu1HOCHb.
Moo coenamv 6v1600 0 oM, 4O 0MCMABAHUE 6
npasoéom obecneueHuU C60UX HAYUOHATILHOIX UH-
mepecosé 6 KOCMUUECKOLi OesrmenvHOCHU MOxcern
umemv 0ns Poccuiickoti @edepavuu Henpeockasye-
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M.1O. ltogmHa

Mmole nocnedcmeus. Imo kacaemcs Heo0X00UMO-
cmu peazuposanus Ha peanusyemyto CIIA u HATO
npoepammy IIPO, mo MOHKHO 000CHOBAHHO KOH-
CMAamuposam, 4mo Umerw,e20cs cmpamezuqe-
CK020 NOMEHUUANA CMPAHBL 00CHAMOUHO 071 npe-
odoneHust 711000l  cucmemMbl NPOMUEOPAKEMHOU
060ponvl. Tem He meHee copesHO8aHUe 000POHU-
MeNbHbIX U HACMYNAMENbHbIX 600pYHeHUll 6ce2a
Heus0eiHo edem K 00p02OCMOsuleli 20HKe 600pY-
seHuti. M3bexamv amoeo, 6 Mmom vucne u ynompe-
ONIAS pecypc «MAKOU CUMbLy, 4 UMEHHO YUaCHUs
8CeX 3aUHMePecoaHHbLX CMPaH 6 peanu3ayui 007-
20CPOUHDIX, 83AUMOBIZ00HDLX, NePCHeKMUBHBIX HA-
YUHBIX NPOEKNAX, — 3A0a4a CTIOHHAS, HO peanusye-
Mas.

OBCYJKOEHUE U BbBIBOADbI. BosmoxHocms
usbexcamo OanvHeliuell KOHPpoHmMayuu 6 obna-
CMU KOCMUHECKUX 800PYHeHUTI A6MOp UOUM 6 UC-
NOMHEHUU YiHe UMeIouUXcs 002080peHHOCMel 6 00-
nacmu coKpauseHus cmpamezuveckux
HACMYNAMeNbHbIX 800PYHeHULl, 6 UCNONb308AHUU
pecypca «msekoti cusbly 07t NePeKIUeHUST C 20HKU
B00pYiHeHUll HA Peanu3auuio 0020CPOUHBIX 63AU-
MOBbI200HbIX — npoekmos.  KoHgponmayuonHolii
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INTRODUCTION. The problem of the backlog of
the normative and legal bases in the field of interna-
tional space law is widely discussed by Russian and
foreign international lawyers. The most vital prob-
lem is the non-militarization of space, taking into
consideration the lack of bilateral and multilateral
banning treaties in this field. The realization of the
American program for a missile defense in space
forces Russia to react. However, the further partici-
pation in the nuclear arms race contradicts our na-
tional interests. No less dangerous than space wea-
ponization is the stubborn desire of some states to
create benefits for the national private users of outer
space. The lack of the effective bans in this field leads
to undermining of the regime of the agreements in
force on the exploration and use of outer space. The
current task is to save the positive provisions of the
space agreements as well as to ensure the equal rights
for all states in their space activities.

MATERIALS AND METHODS. Materials used
for the analysis include legal works of Russian and
foreign researches in the field of international space
law and international relations as well as multina-
tional treaties in the sphere of space law, bilateral
treaties in the sphere of disarmament, national acts
in the sphere of the commercial use of outer space.
Methodological procedures of the research include
general and specific scientific methods of enquiry
(dialectical method, methods of analysis and syn-
thesis, deduction, induction, comparative-legal and
historical-legal methods).

RESEARCH RESULTS. Today the main purpose is
to bring the rules, concerning the use of outer space
in accordance with the today’s requirements. The
lag in the legal provisions of our national interests

O BpEMEHU IIPUHATHA YHUBEPCAIBHOTO
JloroBopa 0 IpUHLMIAX JeATETBHOCTH
TOCYHapCTB IO MCCIEJOBAHMIO U VCIONb-

30BaHMI0 KOCMMYECKOTO IIPOCTPAHCTBA, BKIIIO-

vas JIyny un gpyrue HebecHble Tema, 1967 1. (manee

- JloroBop 0 KOCMOCe) HPOLUIO HE OFHO HEeCATH-

JIeTHe. Y>Ke He BBI3BIBAeT COMHEHNSA TOT (aKT, 4To

MMeIOLINIICSL TIPaBOBOJl MacCcUB B 3TOil 06macTn

He B COCTOSHUM IO/DKHBIM 00pa3oM obecrednTdb

BCe CEerofjHsAIIHNe IOTPeOHOCTH TOCYHApCTB, du-

3UYECKUX ¥ IOPUANYECKUX JIUL B PETyIMpPOBAHUM

KOCMUYECKOI geATenbHocT. Hambomee BaKHbIe

BOIIPOCHI: IOSIBIEHNE HOBBIX CYOBEKTOB B KOCMU-
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is unacceptable for Russia and will entail unpredict-
able consequences. Today the strategic potential of
Russia is sufficient to overcome the US antiballistic
missile system. However, the competition of defen-
sive and offensive weapons always leads to further
arms race. One of the most effective means to avoid
it is the use of “soft power” in international relations
in general and in international relations in the field
of using outer space. The use of “soft power” means
for example the participation in long- term mutually
beneficial projects in space.

DISCUSSION AND CONCLUSIONS. According
to the author the means to avoid the new round of
the arms race in space are the use of “soft power”
in international projects of the use of outer space
and implementation of existing disarmament agree-
ments. Confrontation is a blind alley: that was the
main concept during the disarmament era. The com-
mon sense must prevail over momentary interests.
This statement can also be applied to the attempts
concerning the review of the existing agreements in
the field of using of outer space. These agreements
should be adapted but not cancelled.

KEYWORDS: antiballistic missile defense (ABM),
non-militarization of outer space, “soft power”,
long-term projects in the field of the peaceful use of
outer space, the problems of the commercialization
of space use

FOR CITATION: Shtodina I.Yu. 2018. Some Ac-
tual Issues of the Legal Enforcement of the Explo-
ration and Use of Outer Space. - Moscow Journal of
International Law. 2018. No. 2. P. 71-81.
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YeCKOM IIpaBe; MacliTabHas KOMMepLMaIu3alys
TAaKOIl JeATebHOCTH; BO3POCIINE 3KOMOTMYeCcKue
PUCKH, a IIABHOE — 3allpellieHye MUINTApU3aLun
KOCMOCQ, BepOATHO, JO/DKHBI PeIlaThCs YKe B py-
roit mnockocTu. OCTaBAT M TaKMe TeH[IeHIINN Me-
CTO JyIA COOMIONEHVA eMICTBYIOIINX JOTOBOPOB I10
KOCMOCY WM )Ke Ha OIpefie/IeHHOM 3Talle I/IaBHble
UTPOKM TIPOCTO COYTYT /s cebss Gojee BBITOf-
HBIM 9KOHOMMYECKM VI OJIUTUYECKN OOHYIUTD 9TI
COIIalIeHNA?

Ocob6eHHO IOKa3aTebHbIM BBUY BBILIEN3/IO-
JKEHHOTO AB/IAETCSA BOIPOC O IIOCIENOBATENIbHO
ocymectnAeMblx mnaHax CIIA 1o BoopykeHMio
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KOCMIYeCKOro npocTpaHcTsa. Tak, B HosiOpe 2017 1.
HavabHuK mraba BBC CIIA [1. Tondux u MunucTp
BBC CIIIA X. YujicoH 3asgBmny, 410 KocMoc 6yzer
apenoi featenpHocTy BBC CIIIA, Tak Kak HMKaKuX
JIOTOBOPHBIX 3aIIPETOB Ha pasMellieHNe TaM JieTa/lb-
HOro (Kpome sAjepHOro) opyxusa HeT. X. YWICOH
3asBIJI, YTO OTHOIIEHNE K KocMocy MeHsercA. [Tpe-
XJle KOCMOC BOCIIPMHUMAJICS KaK IPOCTPAHCTBO
MUpa, I7le pasMelAoTCA NAaTYMKM, OTKY/A BefeTCs
Ha0/TIofleHNe 1 OTy4aTCcsA oT4eThl. Terepb oH Ipe-
Bpauaercs B 30HY, rae CIIA fo/mKHBI cpaXkaTbes U
HOOEXaTh, 3aBOEBBIBATb 11 COXPAHATh KOCMUYe-
ckoe IpeBOocxoficTBO'. COOCTBEHHO, HITYero HOBOTO
B 3TOM 3asBJIEHUM HE COJEPKaoch, OfHAKO €CIN
paHee peub Morya unTH 06 9 deKTUBHOM CTpare-
rimgeckoM mpotusoctosinuu CCCP u CIIA B 06-
NACTH KOCMMYECKMX BOODPYKEHMIl, TO CETOfHA ML
Poccmiickoit ®enepannu yxe B Iy 00bEeKTUBHO
CYILECTBYIOLIMX IOMUTUYECKUX U SKOHOMMUYECKUX
IPUYMH CTAHOBUTCA 3aTPYAHUTEIBHO IPOTUBOCTO-
A1b Hanopy CIIIA B ofmHOuYKy. YTO KacaeTcs caMmx
CoenyHennbix IllTaToB, TO OHY € TOpasfo 6OMIBIINM
oIlaceHNeM BOCIPUHMMAIT IPYTOro CONEpPHMKA —
Kwurait. B cBoro ouepesb, MOC/IeTHNIT HEOTHOKPATHO
3a5BJIAJI, YTO CO3/JaHle CUCTEMBI IPOTUBOPAKETHOI
0060poHBl B A3MarcKo-TMXOOKeaHCKOM peryoHe
(ATP) npu nomoiyu coBmectHbx yeummit CIIA n
SInmoHMM He MOCTY>XUT 6€30IIACHOCTU B PETMOHE, a
Haobopor. Takas nosuiys Knras Bronxe 06bsacHu-
Ma, YYUTBIBAA UCTOPUYECKNII OIBIT Pa3HOINIACUIL U
HepoBepus Mexnay Kutaem n fInonneit. Takum 06-
pasoM, u B 3ToM ciydae cosfanue IIPO B ATP Hu
B KOeil Mepe He MOCTY)XUT yKpeIlleHNto Ge3ormac-
HOCTM B 3TOM PETVIOHe, a, CKopee, OyfieT BOCIIPUHN-
MaTbCsl KaK CTparermyeckoe opyame 60pbpObI mpo-
TUB Bo3pacraroleli Moy IleknHa 1 ero BIMAHNA
Ha JJAHHOI TEpPUTOPUNL.

BripoyeM, Ha cerofHAIIHNUI I€Hb MHULMATUBBI
Poccmiickoit ®epepary B o6macTy 3ampenieHns
pasBepTbiBaHMsA IpokomaciiTabHoi [TPO monp-
3YIOTCA BCe MEHbLIEN IOANEP>KKOI, B TOM 4UC/IE U
B pamkax OOH. Tax, npoTtus BuigBUHYTON Poccuit-
ckoit ®enepanneit 30 oks6ps 2017 r. 8 Komnrere o
pasopyxenuto ['A OOH pesontounn «JlanbHerinne
IPaKTUYeCKye Mepbl 110 IPeJOTBPAIEHNI0 TOHKY
BOOPY>KEHUI1 B KOCMIUY€CKOM IIPOCTPAHCTBE» IPO-
ronocoBaymt He Tonpko CIIIA, Bemmkobpuranus,
V3pansb, HO 1 YKpanHa®.

ITo cyru, xocMoc yXKe [JaBHO ABMAETCA MU/IU-
TapM3MPOBAHHBIM, Beflb IIOYTU BCe KOCMMYECKMe
anmnaparbl MMeIOT IBOJHOe Ha3Ha4yeHMe U HeT Ipa-
BOBOTO 3aIlpeTa Ha JCIOIb30BaHMe NPOTUBOCIYT-
Hukosoro opyxus. Ilo cytu, mocne Boixoga CIIA
u3 JloroBopa 06 orpaHMYeHUN CUCTEM IIPOTUBOpA-
KeTHOI1 060pOHBI 1972 I. eAMHCTBEHHOI IIperpaoit
Ha IyTV MMIMTapU3alMM KOCMOca CIyXuT cT. IV
[loroBopa 0 KocMoce, rfe 3adUKCHPOBaHO 00s13a-
TeIbCTBO YYACTHMKOB «HE BHIBOJUTD Ha OPOUTY BO-
KpyT 3eMyn /io0ble 00bEKTHI C SEPHBIM OpPY>KVeM
VIM TIOOBIMYL IPYTMMM BUSLAMM OPY>KVSI MacCOBOTO
YHUUYTOXKEHNSA, He YCTAHABIMBATD TAKOE OPY>XKMe Ha
HeOeCHBIX TelaX M He pa3MellaTh TaKoe OPYXXue B
KOCMMYECKOM IIPOCTPAHCTBE KaKUM-MMO0 MHBIM
o6pasom». Ho passutue cobbITIII MET IO JPYTOMY
CLIEHAPUIO, 1 Ha IIOBECTKE [IH: CETOJJH: CTOUT BbIBO/
opyxus B kocMoc. Torfa ero fanbHeimmit 3ampet
CTaHeT 3aTPY[HMUTENbHBIM, M IMKTOBATb YCIOBM:A
CMOXXET TO TOCY/JAPCTBO, KOTOPOE CYMeeT BbIBECTH
OpY>K1e IIePBBIM.

C momenra o6psasienus CIIA 06 ogHOCTOPOH-
HeM BbIxofie 13 JJoroBopa 06 OrpaHMYeHNM CUCTEM
HPOTUBOPAKeTHO!T 0060poHbl B 2001 T. curyarms
emje 6omee ob6ocTpunach 1 GaKTUIECKN CTana KaM-
HeM IpeTkHoBeHusA B orHomeHusax CIIA u Poc-
cuiickoit Pepepanmu. [TonbiTku Bammzrrona o6o-
CHOBaTb HEOOXOAMMOCTb peayM3aluy CO3JaHMA
mpokoMacitadbHoit [TPO Heo6xoaMMOCTbIO TIPO-
TUBOCTOATD BO3PACTAIOIIVIM YTPO3aM IIPHOOpeTeH A
u obmajjanyst 6/UIMCTUYECKUMI paKeTaMyl TaK Ha-
3bIBa€MbIMI CTPAaHAMMU-M3TOAMY, TAKUMM KakK Vpan
u KH]IP, kaxyTcs He CIMIIKOM yOeZuTeTbHBIMM.
B noprBepxpenue ceoux onacenust CIIIA ccobimarot-
cs1 Ha 3arryckut KH]IP 6anmictiyeckoit pakets! « Tarm-
XOfIOH-2», [JAJIbHOCTD II07I€Ta KOTOPOM COCTaBJIAET
3 Tbic. KM? 1 pakeThl «blHxa-3» 1o BUIOM paKeTbl
KOCMMYECKOro HasHadeHysA. UYrto Kacaercsa Vpana,
TO OH BefleT aKTVMBHOE COBEPILEHCTBOBAaHME paKe-
bl «[Ilexa0-3», MMeroLIeil JaabHOCTD IoIeTa Oojee
2 bic. KM. COBepILEHCTBOBAHME 3TUX PaKeT I103BO-
mut KHIP nepxatb nop yrposoii Teppuropun Tait-
BaH, I0xHo01t Kopen u fAnonnn, a VMpany - Teppuro-
pun Vspans u FOxxHoit EBponst [ Tomanros 2013:92].

B Hacrosmee Bpemsa cucrema IIPO CIIIA co-
CTOUT 13 44 cTpaTernyecKux aHTUPAKeT Ha AJIsICKe
u B KamudopHunu, 4mcio KOTOPBIX IIAHMPYeTCA
yBenmm4uThb B O/myokaiinme rogsl o 70. Kpome toro,

' 3akBacuH A. «[OTOBbI CcpakaTbCA W 3aBoeBblBaTb»: Kak CLUA cobupatoTca munutaprsnpoBatb KocMoc. — RT News.
11.11.2017. focTyn: https://russian.rt.com/world/article/448415-ssha-kosmos-oruzhie (gata obpatieHus: 02.05.2018).

2 CLUA B OOH He nopaep»anu Tpu pe3onounmn o NpeaoTBPaLLEHNN FOHKM BOOPYXeHUin B kocmoce. — TACC — uHgpopma-
yuoHHoe azeHmcmeo Poccuu. 31.10.2017. floctyn: http://tass.ru/mezhdunarodnaya-panorama/4689254 (nata obpatieHus:

02.05.2018).
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ecTb fiBe 6aspl [IPO Ha Tepputopusx Pymeianm n
Ionbumm s oTpaskeHNA paKeT CpeJHell 1 MEHbILEl
la/IbHOCTH, KOTOPBIX 110 JIoroBopy 0 JIMKBUJALUY
paKeT cpepHeit 1 Manoit ganbHoCTH 1987 . (manee —
Hlorosop o PCM]T) y Poccuu Het 1 OBITH He MOXKeET.
Ha 35 BoeHHBIX KOpPalO/IAX MOTYT OBITh pasMelleHbl
ellje HeCKOJIbKO COTEH aHTMpakeT Tuia «CraHiapT»’.
K cyiiecTBeHHBIM HEJOCTATKaM BbIILENPUBEeHHOI!
CHCTeMbl MOYXHO OTHECTH, B IIEPBYIO OYepefib, TO,
4TO OHA HMKOT/IA He ObI/Ta MICIIBITaHA HY IIOJTHOCTBIO,
HJ 110 YacTAM, HalIpUMep, [/I OCYILieCTBIeHUA I1e-
pexBara MDBP Ha pasroHHOM y4YacTKe TpaeKTOpUM
nosera. B mreparype 110 JaHHOMY BOIIPOCY HeOf-
HOKPATHO BBICKA3bIBAaJIOCh MHEHNE O IMPAKTUYECKN
HeocymecTBIMOIt 100%-Hoit 3¢ deKTUBHOCTI CO3-
manus ITPO [Spring et. al. 2009]. Crasno 6bITh, ecin
TaKasd lie/ib HepeasyeMa, TO HeBO3MOYKHA U 3aIl|-
Ta OT OfIJMHOYHDIX 3aIyCKOB CTpaH-usroes. O4esup-
HO, 60/1ee KOHKPETHO! U IIParMaTIIHOM Le/IbI0 9TON
IIpOrpaMMBbl ABJAETCs BOBJIEYEHNE BCEX OCTabHbIX
CTpPaH B HOBYIO TOHKY BOOPY>KEHMIT, YTOObI yCUINTD
OIIOPY Ha AiflepHOe OPY>KIe I AflePHOE CeP>KUBaHMe
B CTpaTerun obecredeHnst CBoei 6e30IacHOCTI.
Kakym MoxeT ObITb anroputm nosefeHus Poc-
cuiickoit Demepanuy, B TOM 4UCIe B IPAaBOBOM
HoJIe, TIPU CIOKMBLIMXCA 06cTOsATeNnbCTBax? Or-
TYMAJIbHBIM BapMaHTOM OBUIO OB COTPYAHIYECTBO
Hameit ctpanbl u CIIIA o Bompocy co3pganus co-
BMecTtHOIT [TPO a1t jocTiokenust oduimanbHO 3a-
asnesHon CIIA nenu — obecriedyeHusa 3aIUNUTHI OT
OfIIHOYHBIX TEPPOPMUCTUYECKUX 3aIYCKOB Oajm-
cTnyeckux paker. C Taxkoll MHMLMATUBON Ha CaM-
mure HATO, npoxopusiiem B 2010 1. B JInccabo-
He, BoicTynun [I.A. MenBenieB, mpejiaras co3farb
cextopanbuyl IIPO, croco6Hy0 rapaHTHpOBaTh
YHUUYTOXKEHNUE paKeT, IPOJIeTAONINX Yepes Teppu-
TOPUU [IBYX CTPaH, X OOA3BIBAIOLIYI0 HE HAIpaB-
JIATb 0OBEKTBI TAKOI CHCTEMBI IPYT IPOTUB ApyTa’.
Ho Ha ceropHAIHNI IeHb, YIUTbIBAsA YPOBEHD OT-
HoreHnit Mexxny Poccuiickoit @epeparnueii u CIIA,
BPsAJ, /1M 3TO CLIEHApUIl OCyLeCTBUM. BBUly oTKa3a
CIIA or Bcex BO3MOXXHBIX BapMaHTOB COTPYHHU-
4ecTBa B O0O/IACTY CO3JaHUA COBMECTHON CHUCTEMBI
ITPO Poccus 6ymer mocrasieHa Ieper HeOOXORN-
MOCTbBIO MO0 CO3[aHMs COOCTBEHHOI HaI[MOHAIIb-
Hoit [TPO (a ompeneneHHble HapaOOTKM B 9TON

06/1acTu yXe MMEIOTCA, HAaIpyMep pas3BepHyTasd
BOKpPYT MOCKBBI IPOTMBOpPaKeTHaA cucteMa A-135,
3eHUTHO-paKkeTHble KoMITeKchl C-400 «Tpuymd»,
Bojicka BO3IYIIHO-KOCMMYECKOI 060pOHBI), 16O
COBEpIICHCTBOBAHMA CUCTEM, CIIOCOOHBIX IIPEOfi0-
neTb cozpasaemyo [IPO.

B Ilocmanun Ilpesupenta PO PepepanbHOMY
cobpannio PO or 1 mapra 2018 1. 6ptn HpencTas-
JIeHbI ¥ IIECTb HOBBIX HACTYyIaTebHbIX cucTeM Poc-
Cuy, TIPU3BAHHBIX HEJTPanM30BaTh CUCTEMBI IIPO-
TBopakeTHO! 060pons! CIIIA 1 MX CO03HUKOB B
EBpore 1 Ha Tuxom okeane. Peub 11/1a, B 4aCTHOCTH,
o HoBbIX MBP tnna «Tomonp-M» u «Spe» u 6annu-
CTUYECKMX paKeTax MoABoAHbIX 1ofoK (BPITI) «by-
nasa-3». Ilo rocymapcTBeHHOI IpOrpaMMe BOOpPY-
xerns o 2020 1. (o6uas croumoctd 20 TpiH pyo.)
IO/DKHO ObITh pasBepHyTo 400 emmumy BPIT Ha
Cyllle ¥ Ha BOCbMM HOBBIX IIO[JBOfIHBIX JIOAKAX THUIIA
«bopeit»’. bonpiioe BHMMaHMe OBUIO yZieNeHO 1 HO-
BBIM CHUCTEMaM BOOPY>KEHM:A, CIIOCOOHBIM BBINOJ-
HATD 3apaun 60pposI ¢ [IPO mporuBHuka. OpHot
U3 Takux cucreM Oyzer Tspkenmas MBP «Capmat»,
criocobnas arakosarb CIIIA uepe3 HOxHbli mO-
NApHbIA KpYT. TeM He MeHee clieflyeT OTMETHUTD, YTO
IpeyMyIecTBa HOBOJ paKeThl I0BOJIbHO CIIOPHBbIE,
IpeXJie BCEro IMOTOMY, YTO HOJIeTHOe BpeMs Ipu
CTIe[IOBaHVM II0 TAKOJ TPaeKTopuu OyAeT HaMHOTO
[IMHHEe, 4eM, HallpyMep, TIpM MCIO0/Ib30BAHUMN YIKe
uMeromuxca paker «Tomomp-M» n «fpc», cnenyro-
IMX HaJ, ceBepHbIM nonyumapueM. IIpu atom ame-
pUKaHCKass CTOpoHa OyfeT pacionaraTb OGOIbIINM
BpeMeHeM, 4TOOBI 3acedb 3aITyCK TaKMX PaKeT CIIyT-
HMKaMJy, a TOfIIeT — pajjapaMy, KOTOpble IPOTUB-
HJK MOXKeT PacIONOXUTh Ha MOPCKUX IUIAaTGOopMax
y 1oxHbIX Oeperos CIIIA. B nccnefoBanusx mo Bo-
npocaM 6e30MacHOCTY HEOHOKPATHO OTMeYasICs 1
Ipyroi HefoCcTaTOK TsKenbix MBP, a umeHHO 4ypes-
BbIYaliHas yAI3BUMOCTD UX IIAXT J/I AJIePHBIX PAKeT
nporuBHuka [Nuclear Proliferation... 2009:139]°.
Bo3Mo>xHBIM 3¢ PeKTMBHBIM pelleHNeM YKasaHHO
npo6yeMbl cTay ObI Iepexoy; Ha Ha3eMHO-MOOM/Ib-
Hble pakeTHble cuibl. IIpencraBneHHas rumepssy-
KOBasl aBMallMOHHas cucteMa «Kymxan», uMeromast
JATIBHOCTD 2 TBIC. KM, MOXKET OBbITh MCIIONb30BaHA
JUI TIOTIO/IHEHNUSA apCeHala HMPOTUBOKOpPabeTbHBIX
paKeT M A UCIONb30BaHMA Ha cyiue. JlasepHble

3 Apb6atos A. 2018. BbizoB 6polueH. — Poccutickuli cosem no mexxoyHapoOoHeim Oesam. Joctyn: http://svop.ru/main/26392/

(naTa obpaeHus: 02.05.2018).

4 Cammut Poccna-HATO: nogsoasa ntorn. — Mmepgpakc. 21.10.2010. Joctyn: http://www.interfax.ru/russia/165850 (nata

obpalyeHuna: 29.03.2018).

> Apb6atos A. 2018. BbizoB 6poLueH. — Poccutickuli cosem no mexxoyHapooHeim Oesam. Joctyn: http://svop.ru/main/26392/

(paTa obpateHus: 02.05.2018).

5 Cm. Takxe: LUtoanHa W.10. MexayHapofHasa NpoTMBOMNPABHOCTb aMEPUKAHCKNX AOKTPUH U NIaHOB MUAvTapr3aumum
KOCMMYECKOro NpocTpaHcTaa: [inc. ... KaHa. iopug. Hayk. M. 1988. C. 71-83.
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KOMIIJIEKCBI Ha3eMHOTO 6a3MpOBaHNSA IOCTY>KAT 3a-
muTe 06bEKTOB OT KPbITATBIX PaKeT.

B 1enmom 6b11 6eccrIOpHO NPOJEMOHCTPUPOBAH
TeXHMYECKUI1 IPOPBIB BO MHOTMX CHCTEMaX BOOPY-
KeHmil. Peakuys 3amajHbIX aHAIMTUKOB M IIpec-
cbl Obl/Ia BIIOJIHE TIpeficKasyemoil. B 6onpinHcTBe
ClIy4yaeB CTaBMIOCH IIOf, COMHEHME Hajn4ye MCIbI-
TaHHBIX 00pa3I0B HOBBIX 3asBJIEHHBIX THUIIOB BO-
OpY>XK€HUS, HaIpyMep aTOMHON 3HEPreTUYecKoll
YCTaHOBKM, MUHMPEAKTOpa WM U3OTONHON Oa-
Tapen Ha HeKOTOPBIX TUIAX CIYTHUKOB. JInd oTe-
YeCTBEHHBIX CIIEIMAMCTOB 00/1aCTU BOOPYXKEHUI
Y TpaBa MEX[YHapOJHOU 0e30IacHOCTU BOIPOC
CTOAN B PYTOJl IVIOCKOCTH, a MMEHHO: HY>KHBI JIX
HaM HOBble TUIIbI BOOPY>KEHMII, eCIu C 3a/jadaMi,
[ pellleH) s KOTOPbIX OHY IIpeHa3HaueHbl, JOCTa-
TOYHO 3¢ PEKTUBHO CIIPAB/LAIICH YKe MMEIOIecs
IIAXTHBIE ¥ MOOW/IbHBIE pakeThbl THIA «Tornomb-M»
n «pc»? HyxHbl 1M HOBbIe TUIIBI BOOPY)KEHMUIL,
€C/IU U TaK IIPUCYTCTBYeT IIOHYMaHMe TOro, 4TO Ha-
IeXnbl Ha 3amuTy ¢ momouibio [IPO ot Poccun wer
Hu y CIIA, uu y HATO? Ha ceropua y Poccuiickoit
Depepanyu ecTb CleAyIOLe CTpaTerndecKue sAzep-
Hble cyIbl: 530 HOCKTeNeiT ¥ IPUMEPHO 2 ThIC. Afep-
HBIX 00€ro/IoBOK Oa/IMCTUYECKUX PaKeT U KpbljIa-
TBIX paKeT TSDKENbIX O0MOApAMpOBLINKOB, MOYTH
HOJTHOCTBI0 OOHOBJIEHHBIX 3a NOCIefHMe Tofbl. Vx
BIIOJIHE JIOCTATOYHO 4YTOOBI IIPEORONeTh IOy
ITPO.

Ha npakTuke peanmsanus IporpaMmbl IO CO3-
JIAaHVI0 HOBBIX TUIIOB BOOPY>KEHMII OyIeT 03Ha4aTh
ydacTue B HOBOM, BeCbMa 3aTPaTHOM BUTKE TOHKI
BOOpYy>XeHMIL. YTO KacaeTcd [ajbHENIIero cosep-
IIEHCTBOBAHUA CBOMX CTPATETMYECKUX SAMIePHbIX
CIJI, TO HY’)KHO y4MTBIBaTh TOT (akT, uTo Poccmit-
ckad Qefepanusa cBA3aHa JENCTBYIOIMMM JOTO-
BOPHBIMU 0053aTe/IbCTBAMI B PaMKaX COITIALICHNI
0 pasopyxeHuu. Bmecre ¢ TeM HY>XHO OTMETUTD,
4TO CyIeCTBYeT BO3MOXHOCTb BbIxofia myiA Poc-
cuiickoit Pefiepanui B Of[HOCTOPOHHEM IOpAAKe
u3 [lorosopa o PCM]I nnn [lorosopa mexnay Poc-
cuiickoit Pepepaunert u CoeguHenubiMu lllTaTamu
AMepMKM 0 Mepax II0 Ja/bHeNIleMy COKpalleHNIo
Y OTPAHMYEHUIO CTpaTernMyecKMX HACTYIATelbHbIX
Boopyxeauit 2010 r., Ipy NMOANMCaHUM KOTOPOTO
Poccus cpenana sasdpeHne o BOSMOXKHOCTY BbIXOJ[A
U3 COIVIALIeHN s, eC/IY HapalljiBaHue BOSMOKHOCTEN
cucrempl [IPO CIHIA cospacT yrposy HoTeHIuany
CTpaTermyecknx AgepHblx cun Poccuiickoit epe-
panuu. Bce >xe BBIXOJ B OJHOCTOPOHHEM IIOpsfIKe
U3 COITIALIEHNUIT O pasopyKeHny, KaKkoil Obl U3 CTO-
POH OH HM IpeNNPUHUMAJICA, BledeT BCerfa B Ka-
4yecTBe HEIOCPEICTBEHHOIO Pe3y/IbTaTa CHIKEHME
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I0BepUsA K TAKOMY Y4aCTHMKY COITIAIEHN, @ TAKXKe
ocmabyIeHne NIErNTUMHOCTI MMEIOIVIXCA MeXIyHa-
POIHBIX PEKMMOB B 00/IaCTY Pa3opy>KeHUA U KOH-
TPO/A HaJl BoopyXeHuAMM. Kakue ke BapuaHTbI
pearupoBaHyA OCTAIOTCA JOCTYITHBIMU CETOHA?

Kax y>e ormeuasnocs, perenne mpobiaemst I[IPO
ABJIAETCA KIIOUEBBIM 1A Oe3omacHocTy kKak Poc-
cuiickoit Penepaiiny, Tak 1 BCero 3eMHOTO IIapa 1
KOCMMYECKOT0 IIPOCTPAaHCTBA. BpAn nu cTout pac-
CUNTBHIBATh Ha BO3MOXKHOCTb JOTOBOPHOTO pellle-
HIISI 9TOVI IIPOO/IEMBI 11 Ha TTOATIICaHVe B 0003p1UMOit
HepCIeKTUBE JBYCTOPOHHUX IOPUANYECKM 00A3bI-
BAaIOIMX JJOKYMEHTOB, FAPAHTHPYIOLINX, YTO CO3/ia-
Hue cucteM I1PO He noBnusAeT Ha MOTeHIMAT CTpa-
TErMYecKoro chepkmupanusa Poccum. dra nosmmms
yXe 6bl1a o3BydeHa B otkase HATO ropupmuecku
0OpPMUTD JOTOBOPEHHOCTb O HEHANPaBIEHHOCTI
cosnasaemoit cucteMbl ITIPO mpotus Poccun u mpo-
TUB JII0OOTO [PYroro y4acTHMKa OOIIeil CHCTEeMBI
IPOTUBOPAKETHON 00OpOHBI. B oTcyTcTBME Tep-
CIIEKTUB JOCTVDKEHMA IOPUANYECKN OOA3bIBAIOIIEl
JIOTOBOPEHHOCTH 110 3TOMY BOIIPOCY BCE K€ CTOUT
HOJIOXKUTENIbHO OLIeHMBATb NMIOOYI0 BO3MOXXHOCTD
comoxennsa no npobrnemam I[TPO myrem cmsrde-
HJA HO3ULVIL IBYX CTPaH 1M pa3pabOTKM MporpaM-
MbI COMDKEHNUSA depe3 YKpeIlIeHNe Mep HOBepus B
atoit obmactu [JIysun 2012:95], cospanye coBMecT-
HOTO IIeHTpa II0 OOMeHy HaHHBIMY, IPOBefieHMe
coBMecTHbIX yueHuit no ITPO u 3axmoyeHue co-
IJIALIeHNIT TI0 TeXHUYeCKoMy oOMeHy. VicTopus ot-
Houternit CCCP (Poccuiickoit @epeparyn) u CIIA
HEOJHOKPAaTHO MOATBEpX/aaa, YTO HapallMBaHMe
BOOPY>XKEHMII, He[OBepUe K HPOTUBOIONIOXKHOI
CTOPOHE — 3TO IyTh B HUKYZAA. B crioxmBImxcs 06-
CTOATE/NbCTBAX C/IefyeT, Ha000pPOT, IOAEP)KNBATD
U pasBUBaTh /M00ble MHUIIMATHBEL B 00/1aCTY pas3o-
pyXeHus, Beib (OpPMUPOBaHME MOIUTUYECKOTO
K/IIMaTa, 00peTeHye COI3HIKOB BO3MOXKHBI JIMIIb
PV aKTUBHOJ IPOIIAraHAMCTCKOI paboTe 10 pasb-
ACHEHMIO MCTVHHOTO TIOJIOKEHMA Jel B 00/MacTH
KOCMMYECKMX ¥ IPOTUBOPAKETHBIX BOOPYKEHMIL.
O6enm croponam — u Poccuiickoit Pepeparym, un
CIIA - cnemyer otnaBaTh cebe OTYET B TOM, 4TO
yperynuposanue Borpoca 1o ITPO umn ero otcyT-
CTBME OIPENEeNUT MEeXIAYHAPOIHYI 6e30IMacHOCTDb
U YypOBeHb IIPOTUBOCTOSHUA [BYX CTPaH B JIO/ITO-
CPOYHOII epCIEKTHBE.

IIprMeHNTENBHO K KOCMUYECKON HeATENbHOCTHU
CTOMT OOPAaTUTh BHUMAHYE Y HA TAKYI0 KOHIIETIIINIO,
KaK TeOpMs «MATKOII CUIbI», BbIABUHYTasA k. HaeM-
ML [Nye 2004]. CyTb ee 3aK/m04aeTcsi B CHOCOOHOCTI
[OOMBATBCS HKeAeMOro Ha OCHOBE OOPOBOIBHOTO
y4acTys COIO3HNMKOB, a HE C IOMOMIbIO IIPUHYX/ie-
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HYIA WM TIOfAYeK. YYeHblil mymeT: «Pecypchbl «MAr-
KOV CHJIB» 4acTO OKa3blBalOT KOCBEHHOE BIIMAHIUE,
paciimpss IPOCTPAHCTBO I IOIUTUYECKOTO Jieii-
CTBUA, Y TIOPOIL 37leCh TPeOYIOTCA TONBI I HONy-
YeHs 3aIl/IaHMPOBAHHBIX pe3ynbratoB» [Nye 2004].
C TOYKM 3peHMs MeXJyHapOJHOIO IpaBa 3Ta KOH-
LeNIsA IepeKIMNKaeTCs C AUCIO3UTUBHBIM IIPUHLIU-
IIOM COTPYIHMYECTBA TOCY/JAPCTB, HAIpUMep, B 00-
JIACTY MCCTIEOBAHA M UCIIO/Ib30BAHMA KOCMOCA, KaK
aTo cpopmynuposaHo B cT. IX JloroBopa o KocMoce.
CoTpyaHMYEeCTBO TOCYJAPCTB B MYPHOM OCBOEHUM
KOCMOCa, 60pbhe 3a coXxpaHeHye KOCMOCa «9MCTBIM,
a 3HAYNUT, JOCTYIIHBIM JIJIs MCIIO/Ib30BAHUA B IIONHOI
Mepe, MOXKET pPacCMaTpUBaTbCs KaK MHCTPYMEHT
BHEIIHETIONMTIYECKO) «MATKOM CUIby'. BpicoKuM
HOTEHIMAIOM «MATKOV CMIBI» OOTafjal0T MHOTOHA-
LIVIOHAJIbHbIE U COBMECTHbIE KOCMMYECKIE POEKTHI,
HO TO/IbKO B TOM C/Ty4ae, €C/Ii OHM MIMEIOT BBICOKYIO
HAYYHYI0 MM IIPUK/IA/IHYIO 3HAYMMOCTD ¥ BBICOKYIO
CTeNeHb HAy4YHO-TEXHUYECKON crnoxHocTu. Pecypc
«MATKOJ CU/Ibl» HYXXJAETCS B «IIOCTOSHHON IIOfI-
IUTKE ¥ Ha/IM4YMU TOPU3OHTA JONATOCPOYHOrO IIjIa-
HypoBanus» [Jlysun 2012:204]. Yacro kak mpumep
YCIIEIIHOTO MEXX/YHApOIHOT'O COTPYHNYECTBA TIpK-
BogAT MKC, ofHaKo Henb3sl He OTMETUTD, UTO yXKe K
cepenyHe nepsoro pgecarmneTviss XXI B. poccuiickoe
ydacTyie B IPO€eKTe IepecTajo OKa3blBaTh IIOTIOXM-
TeNbHbI 9QdexT Ha oTHOmIeHUs Poccuiickoit Pe-
mepauuu ¢ CIIA n sanagubpiMu naptHepamu. bonee
TOT0, BbICKAa3bIBAETCA MHEHME O TOM, YTO, 3aCTOIO-
PUBILNCh Ha PO/IM KOCMMYECKOTO IIepeBO3YMKa Ha
MKQC, Harua cTpaHa HeM30eXXHO HaulHaeT OTCTaBaTh
B pealM3alyy NONTOCPOYHBIX IPOEKTOB IO MCCTIe-
JIOBaHIIO, HAIIPUMeP, la/IbHEr0 KocMoca. XOTs IIpo-
rpamma 110 ucnonb3oBanno MKC 6bi1a mpozieHa o
2024 1., poccurickue ydenble, B yactHocTy I1. Jlysun
[JIysun 2012:203-204], BBICKAa3bIBAIOTCS IIPOTUB
IpoIeHNs pecypca ctanumy rnocie 2024 r. B cuiy ee
TopMO3sIero addexra AT POCCUIICKOI KOCMude-
CKOJI ITPOrpaMMBbl B IIe/IOM. Yepesia HeyauHbIX KOC-
MMYECKUX 3aITYCKOB J OT/IOKEHHDBIX HAy4HBIX MIC-
CMIA, TAKMX, HAIIPUMED, KaK BceMupHasa KocMudeckas
ob6cepBaTopyisl, OZHO3HAYHO TTOZICKa3bIBAIOT HEOOXO-
[MMOCTDb M3MEHEHM IIOJXOM0B K IUIAHMPOBAHUIO U
peanmsanyy KOCMMYECKUX IIPOrpaMM B YaCTHOCTU
¥l Haspesllye IpeoOpasoBaHUA B KOCMIYECKOI IIPO-
MBbILIJIEHHOCTH B LIE/IOM.

CoXpaHAIT CBOI0 IPUBIEKATEIbHOCTb, B TOM
qycIe ¥ KaK VIHCTPYMEHT «MATKOJ CH/IbI», TaKie

IIPOEKThI, KaK KOCMIYECKIi1 KOMIITIEKC «AcTpoMe-
TPUs», 3aITyCK MEXIUIAHETHOTO 30H7a «Benepa-/I»,
paspaboTKa KOCMMYECKMX AIIapaTOB C aTOMHBIMM
ABUTaTe/sIMU. Pajy Bemymux mcciemoBareneit B 00-
nactu juHaMuky reocgep, Hanpumep C.J. Kosnos,
BBICKA3a/M M€ O TOM, 4YTO CO3[aHME IIMPOKO-
maciutabnoit [TPO MoxxeT MMeTb 1IeHHOCTD 1 OyzieT
MHTEPEeCHBIM JIJI1 BCeX KOCMUYECKUX [IepPXKaB B TOM
cy4ae, ec/li ee IJNIaBHbIM IpeJHa3sHaYeHMeM CTa-
HeT He 3aI[UTa OT TUMIIOTeTUYECKUX TeppOpUCTUYe-
CKMX 3aITyCKOB 0Oa/IMCTUYECKMX pakeT, HO 6opbba
C acTepouiHO-KoMeTHOIT omacHocTbio (AKO). Jra
yrpo3sa 6ojee peasbHa /I CyIeCTBOBAHMA 3€MHOI
UVBWIN3ALUY, YeM MOXKET IOKA3aTbCA Ha IepBblil
B3rAf’. Ilo Bepcuy, KOTOpOI NpUAEP>KUBAIOTCA
MHOTJe YUeHble, «TeOXVMMUYeCKye ¥ M1a/leOHTO/I0T -
YecKMe JaHHbIe CBUMIETE/IbCTBYIOT O TOM, YTO IpHU-
MepHO 65 MJIH JIeT Ha3aJ HebecHoe Telo pasMepoM
npuMepHo 170-300 KM B imaMeTpe CTONKHYIOCH C
3emsieil B ceBepHOI dacTu monmyocTposa IOkaTaH.
I[Ipu aTom o6pasoBacs Kpatep guamerpoM 180 kM.
ITocne cronkHoBeHM:A Ha 3emile HACTyNuIa IOY-
rofioBasi HOYb, B pe3y/braTe 4ero Horn6mo 6omb-
IIMHCTBO CYLIeCTBOBABIINX HA TOT MOMEHT BMJIOB
pacTenmii 1 XKUBOTHbIX. [TajleH1e KOCMUYECKNX Ten
Ha ITOBEPXHOCTb 3eM/IM MOXKET BbI3BATh 3eMJIETPH-
CeHMsd, NOXKapbl, M3Bep)KeHMEe BYIKAHOB, IIYHAMI,
U3MeHeHMe KIMMaTa Ha IIaHeTe. 3a IOC/IeJHME
250 MJIH JIeT HPOM3OUIIO JHEBATh BbIMUPAHMIA
JKVBBIX OPTaHM3MOB C VHTEPBAJIOM IPUMEPHO B
30 mmH nmet. EcTh OocHOBaHMA mojaraTh, 4YTO 3TO
MOITIO OBITH CBA3AHO C MafieHNeM Ha 3eMJII0 acTe-
pouzmoB u komer» [Xomakoa 2012:102] Henp3ss
CKa3aTb, YTOOBI 9TM Yrpo3bl He BBI3bIBAIM OecIo-
KOJICTBAa Y COBPEMEHHBIX y4eHbIX. VlccmenoBaHnsA
AKO pocTurmm JOCTaTOYHO BBICOKOTO YPOBHSHA, U
y>ke OBbUIM CO3JaHbI CHCTEMBbI IUIAHETAPHON 3aliu-
Thl 110 YCTIOBHbIMU HasBaHuaAMM «Kocmmueckas
cTpaxa-1», «Kocmmueckas crpaxka-2» B CIIA u
«uragens» B Poccun. CospaBaemas [IPO Bronne
CIIOCOOHA pelIaTh 3aJauyl paHHEro OOHAPYXXeHMs
KOCMMYECKMX TeJl, MX MACHTU(UKALMI B KauyeCTBe
OITaCHBIX 00'beKTOB 1 X paspymenns. Ecim Bupers
npepHasHadeHMe codfasaeMoit [IPO B aTo11 mocko-
CTH, TO JIOTMYHBIM OBIIO OBl OOBEVIHEHNEe YCUINI
BCeX KOCMMYECKMX JiepXKaB /I ero peanusanuu. B
0611eM, I TOTO YTOODBI AKTUBHO UCIIOIb30BaTh I10-
TEeHI[MA «MSTKOM CUJIBI» KOCMUYECKOI AesATeTbHO-
CTYM B MEXJYHapPOJHBIX OTHOILIEHNAX HEOOXOZUMO

7 TNoppobHee o npobneme MVPHOTO MCMONb30BaHME KOCMOCA U ee POy B OTHOLIEHUAX MeXAy rocyfapCTBaMm CM.:
[Koroma 2012:3-20; Schrogl 2016; Vereshchetin 2010:42-49; Berkman et al. 2018:16-34].

& Kosnos C.M. MPO: coBmecTHasA 3awuTa oT obuyero Bpara. — Hezagucumas 2azema. 11.02.2011. Joctyn: http://nvo.ng.ru/
concepts/2011-02-11/1_pro.html (gata obpaweHuns: 15.04.2018).
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MEXOYHAPOAHOE KOCMWYECKOE NMPABO

M.1O. ltogmHa

M3MEHMTD CaM IIOAXO0J K INTAHMPOBAHNUIO U peann3a-
MY KOCMMYECKMX IIPOrpaMM, pa3paboTaTb HOBYIO
CTpaTernio npeobpasoBaHmMil B OTE4eCTBEHHOII KOC-
MIYECKOII IIPOMBILIJIEHHOCTH.

CerofHsa aKTUBHBIMM KOCMUYECKUMM MCCTIEO0-
BaHMAMH ¥ IPAKTMYECKMM OCBOEHMEM KOCMOCa 3a-
HIUMAITCA cBblle 60 CTpaH MMPa, OTHAKO OBECTKY
IHA B CHTy OOBEKTVMBHO CYLIECTBYIOIINX SKOHOMMU-
4eCKMX IPUYMH, OIPEeNA0T TaKle II0Ib30BaTeNN,
kak CIIA, Kurait u EC. B mpuoputere mpoexTsl
10 OCBOEHUIO ITyOOKOr0 KOCMOCA I HeOeCHBIX Tell
COTHEYHOJ CUCTEMBI, BBILICYIIOMAHYTasA IpoOIe-
Ma acTepoupHoil 6e3omacHOCTH, 3PPeKTUBHOE
IpefoTBpallleHNie 3aCOpPeHMs OKOJI03eMHOIl Op-
OuThl, IpeofoeHre feduINTa YACTHOTO pecypca
I CIYTHUKOB M YacTHasA KocMOHaBTuKa. Heco-
MHEHHO, 110 Mepe PellleHNs YKa3aHHbIX 3aJjad BCTa-
HET BOIIPOC O COXPAHEHUM yrKe VIMEIOLIMXCA I0pu-
IMYECKUX COIVIAIEHMIT B 3TOil obmacTy mau 06 ux
IopaboTKe, ¢ TeM 4YTOObI OHV OTBEYa/IM 3alpocam
coBpemeHHocTH. IIo KpaliHeil Mepe, O4eBUHO, 4TO
KOMMepIManu3anyus KOCMUYECKON [ieATeIbHOCTH
Hen30eXHO 3aTpoHeT KOHBEHINMI0 0 MEXyHapoy-
HOJl OTBETCTBEHHOCTM 3a yliep0, MpUYMHEHHbII
KOCMUYECKUMI OOBbekTaMu, oT 29 mapra 1972 1,
KoHBeHIMIO O perucrpanmy 06beKTOB, 3aIlycKae-
MBIX B KOCMUYECKO€ IIPOCTPAHCTBO, OT 14 AHBapsa
1975 1., Cornaienne o JeATeIbHOCTI TOCYAAPCTB
Ha JIyHe M pyrux HeGeCHBIX Te/lax OT 5 mekabps
1979 1. 3aXOTAT /M1 HbIHEIIHVE OCHOBHbIE I10/Ib30Ba-
Te/IM KOCMOCA COXPAHUTb HEM3MEHHBIMY K/I0UeBble
nonoxxeHus: Jlorosopa o KocMoce, 110 KpaliHeil Mepe
ct. II n IV, sanpemaromye HanyoHalIbHOE MIPUCBOE-
HJie KOCMITYeCKOTO ITPOCTPAHCTBA V1 HEOECHBIX TeJ 1
3aKpeIUIALINe VX MCIO/Ib30BAHME «UCK/II0YNTEb-
HO B MMPHBIX LiefiAx»? XBaTUT IU IOMUTUIECKON
MYJPOCTY Y COBPEMEHHbIX Y4aCTHMKOB OCBOEHM:
KOCMOCa COXPAaHUTb BCe JOCTVDKEHMUs, COBEpIIeH-
HbIe B 00/1aCTV MEXIYHapPOJHO-IIPaBOBOro obecrie-
4yeHMsA ocBoeHyA KocMoca? OTBeT He TaK OJHO3HaA-
YyeH, KaK XOTe/IOCh OBbl.

To, 4uro B OmKalillell epCcleKTUBe MPUIETCI
pelraTh mpobneMy coxpaHeHus u (MIm) afanTarym
K/II0UEBBIX II0/I0KeHuI1 JJoroBopa 0 KocMoce K €o-
BPEMEHHBIM PealiAM, JeMOHCTPUPYET U IPUHATIE
HEKOTOPbIMM CTPAaHaMM HAlMOHAJIbHBIX 3aKOHOB
0 Jo0bIYe KOCMMYECKUX pecypcoB. Tak, B Hos0pe
2015 r. Konrpecc CIIIA npunsAn 3aKoH 0 KOHKYpeH-
TOCIIOCOOHOCTI B O0O/IaCTY KOMMEPYECKMX KOCMMU-
veckux 3anyckos (US. Commercial Space Launch
Competitiveness Act). Paspen IV 3akoHa 6bU1 OCBS-

1eH JoObIYe M VMCIIONb30BAHMI0O KOCMIYECKUX pe-
cypcos (Space Resource Exploration and Utilization)’.
B coorBetrcTBUM ¢ monoxxenuamu § 51301, 51302 u
51303 yxasanHoro paspiena rpaxpgase CIIA, xom-
IaHNY, 3aHMMAIOLIMECS MCCIeSOBaHNeM KOCMOca
C LIe/IbIO0 TOMTYYeHMsA KOMMEPYECKOIi BBITOABI, TIPU-
obpeny mpaBo BafeTh, OIb30BATHCSA, TPAHCIIOP-
TUpPOBATh 1 IIPOfiaBaTh O71ara BHE3eMHOTO IIPOVIC-
XOXKJIeHWA, TaKue KaK BOfla M MUHepa/ibHble (HO He
JKIBbIE) 00BEKTHI. Peub upmer 0 [oObIYe MTO/IE3HBIX
VICKOTIAeMBIX, KOTOpbIe MOTYT OBITb IOTY4YeHbI 13
acTepousioB 1 4yacTeil HeOeCHBIX Ter, T.e. O natural
resources not in place B IpOTMBOBEC YHOMAHYTBIM
B cT. 11 CornaneHnus o HeATeNbHOCTHU TOCYAAPCTB
Ha JIyHe 1 Apyrux HeOecHBIX Te/ax «He#p WM IIpu-
POZIHBIX PeCypCOB TaM, IJje OHM HaXo#ATcs» (natural
resources in place). B OTHOLIEHNY TOC/TIEIHUX BbI-
meynoMAHyToe CoInalleHye COIep>KUT YeTKNII 3a-
HpeT Ha ux npucoenne. O4eBUHO, JAHHBII HAIIU-
OHAJIbHBIIl 3aKOHOJATE/IbHBIN AKT IPUHMMANCA Ha
Oynyliiee, KOrja, BO3MOXXHO, B 0003pUMOI1 IIepCIIeK-
TIBe, JOOBIYA [I0/IE3HBIX MCKOIIAEeMBbIX Ha HeOeCHBIX
Telax OyJeT IocTaB/IeHa Ha oTok. Vaes o jomycke
YaCTHBIX JIMI] Y KOMIIAHMI K KOCMUYECKUM MCCIIe-
[IOBAHMAM Y TIOTYYEeHMIO BBITOJbI OT TAKOBBIX HEHO-
Bas, IV 3TOM BCeIZja IPUCYTCTBOBA/IO IIOHMMAaHMe
TOTO0, 4TO B cOOTBETCTBMY CO CT. IT JloroBopa o Koc-
MOCe 3alpelleHO HAIMOHAJIbHOe IPMCBOEHME KOC-
MMYeCKOTO IIPOCTPAHCTBA, BKIoYas JlyHy u spyrue
HeOecHbIe Tera.

Hosbit 3akon CIIIA BbI3Ban MHTepec cpemyu
OCHOBHBIX 9KCIITyaTaHTOB kocMoca 1 B EBpome, u
B Asunu. Cnegys npumepy Illtatos, B 2017 . JTok-
ceMOYpr HpMHAN HOBBII 3aKOH O JIeraamsanuin
IPOMBIIIEHHO! JJOOBIYM IIONIe3HBIX MCKONAaeMBbIX
B KOCMOCe 4YacTHbIMM KommaHuamu. Ho oxupa-
eMasd KOMMepuecKass BBITOfa OT OCYILIECTB/ICHMNA
TaKUX INIPOEKTOB, IOJIOXKEHUA BBILICYIIOMAHYTOTO
JIIOKCEMOYPICKOTO  3aKOHa, IPelyCMaTpUBAIOIIEr0
JULA IPeAIPMATII, MMENX 0p1C HA TEPPUTOPUN
rOCYapCTBa, BO3MOXKHOCTb IONMYYUTb Yy IPaBHU-
TeIbCTBA CTPAHBI IIPaBa Ha MCIIOIb30BAaHME KOCMU-
YeCKMX PeCcypcoB, Y)Ke IpUBEINM K TOMY, YTO IIATH
MHOCTPaHHBIX KOMMaHuii, B ToM unucie n3 CIIA u
SInoHuM, 3aABUIM O CBOMX HaMEPEHVAX OTKPBITH
IPefiCTABUTENbCTBA Ha TEPPUTOPUY BEIIMKOTO Iep-
IIOTCTBAa ¥ HayaTb paboOTy B YKa3aHHOI 06macTy.
B wactHoCTH, 3asBKM mocTymmmu ot Ispace (Sno-
Hna), Blue Horizon (Jliokcem6ypr u ®PI), Deep
Space Industries w Planetary Resources (CILIA). V-
Tepec /I KOMIIAHUIT B 3TUX NIPOEKTAX MCYMUCIALT-

® US. Commercial Space Launch Competitiveness Act of 2015. URL: https://www.congress.gov/bill/114th-congress/

house-bill/2262/text (accessed date: 29.03.2018).
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cA 6acCHOCTIOBHBIMM CyMMaMM. Tak, IO 3asB/ICHNIO
NASA, ux penpio B 2022 1. cra”eT actepoup 16
Psyche, copepyxayil 1IBeTHble META//IBL HA CYMMY
B 10 ToIC. KBagpnH ot CIIA (mst cpaBHeHMs BCs
MUpPOBas S5KOHOMMKA CETOJHA COCTAB/IAeT 78 TPIH
momn. CIITIA)Y.

AHam3upys MMeLIMecs MeXAyHapOZHO-IIpa-
BOBbBIE COITIALIEHVS IO VCCIEOBAHMIO U VCIIONb-
30BaHMIO KOCMOCA, He/lb3s oTpularh, uto u CIIA,
u JlokceMOypr IpaBbl, yKasblBas, YTO IONOKEHNA
JloroBopa 0 KocMOCe HUKAK IPAMO He PeryIupyiT
CTaTyC y>Ke JOOBITHIX KOCMUYECKUX PECYPCOB 1 YTO
HaIlMIOHA/IbHOE 3aKOHOJATE/IbCTBO JIMIIb BOCIIOJTHA-
eT Ipo06e/Ibl MeXX/JYHApOJHOTO IIPaBa B OTHOLIECHUN
no6bray TakoBbIX. Uro KacaeTcs CormalueHns o fes-
TeTbHOCTI TOCYAApCTB Ha JIyHe ¥ Apyrux HeOeCHBIX
TeJIaX ¥ ero 3alpeTe Ha HAL[OHAIbHOE IIPYICBOCHNE
natural resources in place, To JOBOIBHO CKPOMHOE
KO/IMYECTBO YYaCTBYIOUIMX B HEM TOCYHapCTB He
I03BOJIIET TOBOPUTD O HEM KaK O JOrOBOpE YHVBEp-
Ca/IbHOTO XapaKTepa, paBHO Kak 1 06 06pasoBanHum
MeX/YHapOJHOro 00bI4asd B 3TOM Bompoce. boree
TOTO, IpMHMMas Takoil 3akoH JIokceMOypr sIBHO
VICXOAM/I U3 QHAJOTUMM C MEeXAYHapOZHO-IIPaBO-
BBIM DEXIMOM, YCTaHOBJIEHHBIM KoHBeHIMeil 110
MOpcKoMy mpaBy 1982 r. u mpepgycMarpyuBaroLM
IPaBO Ha pa3BelIKy U pa3paboTKy pecypcoB OT-
KPBITOTO MOPSI, HO 3aIIpeLIAIONIMM HAIVIOHAIbHOTO
IPUCBOEHNE 3TOTO IPOCTPAaHCTBA. [IpuMeHnTeNnbHO
K IIpefonaraeMoii Jo0brde pecypcoB HeOeCHbIX Terl
Helb3Ad He OTMETUTDb, YTO OTCYTCTBME MEXJIyHa-
POIHO-IIPAaBOBBIX YCTAHOBJICHMI B MCIIOTIb30BaHUM
TOTO WIM VIHOTO IIPOCTPAHCTBA 3a4acTYI0 BOCIIOI-
HAETCS HAI[VIOHATIbHBIM 3aKOHOZaTenbcTBoM. Oco-
OeHHO ec/it pedb ujeT 06 obecriedeHny HalMOHAIb-
HbIX S5KOHOMMYECKVX IPMOPUTETOB Ha Oypyliee.
Bonpoc 0 MeXmyHapojHO-IIPaBOBOM peryInpoBa-
HUM peXuMa HOObIYM pecypcoB Ha HeOeCHBIX Te-
JIaX TOPIEAMPYETCA M OTCYTCTBMEM B KOCMUYECKOM
IpaBe OIpeieleHNIT TaKMX IIOHATIIL, KaK «HeOecHoe
TeNo» U «o0lee JOCTOSHUE 4YeNOBEYECTBA», OCO-
OeHHO IPYMEHNUTENIBHO K yXKe JOOBITBIM pecypcam,
PaBHO KaK OTCYTCTBMEM JOTOBOPHOTO 3allpeTa Ha
YaCTHOE NPUCBOEHME BhIIIEYIIOMAHYTBIX OOTaTCTB.
Henb3s He OTMETNTD, YTO AUCKYCCHA IO IPABOBBIM
OIpefie/IeHNAM STUX K/IIYEBBIX IOHATHI IIUTCA
roflamy 0e3 CylLIeCTBEHHBIX pe3ynbrartoB [Knuenn-
Ha 2016:19-21].

Kax yka3pIBaoch B MCCTIEOBAHNAX 110 JAHHOMY
BOIIPOCY, CETOJHA HE0OXOAMMO NPeAIPUHATD CPOU-

Hble YCIIUA Ha MeXKYHaPOJHOM YPOBHe 1A 3aIpe-
Ta CO3/lJaHMA Ha HAIYIOHA/JIbHOM YPOBHE IIPaBOBBIX
yC/IOBMI, 00eCHedNBaIONINX KOMMEPYECKMM KOM-
IaHUAM TIPAaBO Ha Pa3BefKy, ZOObIY U IIPYCBOCHME
PecypcoB B KOCMUYECKOM IIPOCTPaHCTBE U Ha He-
OecHbIX Te/max, X0Ts ObI ¥ 6€3 IPOBO3ITIAIIEeH NS ITPa-
Ba COOCTBEHHOCT) Ha aCTPOHOMMYECKIE OOBEKTHI.
JlocTiKeHre IOCTABIEHHON LeIM Hepeann3yeMo
0e3 BHeCEHMsA M3MEHEHWII B VIMEIOLIVECS JIOrOBO-
peHHOCTH, IIpeX/[e Bcero B JloroBop o kocMoce, Ha-
IpuMep, IyTeM HOPUHATHUA MMIJIEMEHTALVIOHHOTO
cornameHns (MeX/yHapOGHOI JOrOBOPEHHOCTH 00
006s13aTe/IbHON peanusaluy 3aKOHa), 3alpelaolle-
ro Ha Oypylee IpUCBOEHNE KOCMUYECKIX PeCypcoB
[Anexceenko 2016; ITorrosa 2017].

KakyM MoxeT OBITb a/ITOPUTM IIOBEIEHNA B CJIO-
XMBIINXCS yenoBusax i Poccun? Heobxommmo
HPOFODKUTD 00CYX/eHMe pobIeMbl IpYBeeHNs
MIMEIOLIETICS. MeX/[YHapOIHO-TIPaBoOBOil 6a3bl B 00-
JTACTY KOCMMYECKUX UCCIIEIOBAHMIT B COOTBETCTBIE
C 3aIIpoCcaMil COBPEMEHHOCTH U aKTYa/lbHBIMMU IIO-
TPeOHOCTAMY TOCYAApCTB B MCCIEOBAHUM Y VC-
HO/Ib30BaHUM KocMoca. TeM He MeHee IpefCTaB-
JIAETCA, YTO BBIPAOOTKA €IMHON HO3NUILMU B 3TOM
BOIIPOCE TPYJHO [IOCTVDKMMA, HPEXIe BCEro, 1Us-
32 M3MEHEHNUs PACCTAaHOBKM MOMUTUYECKMX CUI B
MHpe, YBEIMYEHNSA KOCMUYECKUX I10/1b30BaTeseit,
KOTOpbIE CTPEeMATCS 00eCIIeNTD, ITyCTh AaXKe Iy TeM
PasMbIBaHM:A IPABOBOI0O PEXXMMA IIPEKHUX MEX]Y-
HApOJIHBIX COITIAIIEHNIT, CBOY HAIIVIOHA/IbHbIE MHTe-
pechl B 9TOi1 00/1aCTH, @ TAK)Ke IPUBJIEYb MHOCTPAH-
HBIJI KaIlUTaJl C HOMOIIIBIO TMOKOTO HAIIVIOHAIbHOTO
3aKoHogarenbcTBa. [Toxanyit, B MOAJgEep>KKy Kypca
Poccuiickoit ®epepanyiy, HalleleHHOTO Ha COXpa-
HeHJe y)XXe MMEIOIMXCsA JOTOBOPEHHOCTel 110 JC-
HO/Ib30BAHMIO KOCMOCAa ¥ MX afalTalyio IyTeM
COITIACOBAaHMUsA BOJIb Y4ACTHMKOB KOCMIYECKOTO CeT-
MEHTA [IesATeIbHOCTH, MOTYT BbICKA3aTbCA Te CTpa-
HbI, KOTOPBIE ellle aKTUBHO He 3aHMMAITCA (B CUITY
5KOHOMMYECKUX IPMYNH) OCBOEHMEM KOCMOCa, HO
xorenmy 6bl obecrieynth cebe paBHBIE YCTOBUSA JO-
CTyIIa K 9TOJl esATeNbHOCTY Ha Oymyiiee. MoXHO
HOMTM M JPYIMM IyTeM — HPUHATb aHAIOTMYHOE
HallMOHAIbHOE 3aKOHOZaTenbCTBO. IIoka uTo B Poc-
cuiickoit Pefiepaluy HETOCYAAPCTBEHHbIE OpraHu-
3alMy He MMEKT HM TEeXHUYECKOil, HU IIPaBOBOII
OCHOBbI /11 KOMMEPYECKOTO OCBOEHUA KocMudye-
cKux pecypcos. B 1. 1 ct. 5 3akona PO ot 20 aBrycra
1993 1. Ne 5663-1 «O KOCMUYECKOIT [AeATENbHOCTI
OIIpeJie/IeHO, YTO KOCMIYEeCKas [esATeIbHOCTh HaXo-

1 BenbkoBa J1., Kopumapek H. «KomnpometupyeT nprHumnbl MI»: «<Pockocmoc» — o 3akoHe Jllokcembypra o fo6blve pe-
CypcoB B KOCcMmoce yacTHuKamn. — RT News. 05.10.2017. flocTyn: https://russian.rt.com/science/article/436642-roskosmos-
iskopaemye-kosmos-lyuksemburg (gata obpatieHua: 15.04.2018).
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JITCA B BEJeHUM TOCYAApCTBa U ee (PMHAHCUPOBa-
HIIe IPOVICXOZUT 3a c4eT pefiepanbHOro oromKera'.
B cooTBeTCTBUY C HOTOXKEHNAMY PacCMaTpUBaeMo-
ro akra (CT. 6), yIOTHOMOYEHHBDIIT OpraH II0 KOCMU-
YEeCKOIl JIeATEIbHOCTI 00ecIednBaeT COBMECTHO C
IPYTMMM 3aMHTEPECOBAHHBIMM OpTaHAMM JVICIION-
HUTEIbHOJ BJIACTU BBIIIONHEHME HAYYHO-VCCIENO-
BAaTe/bCKMX U  OIBITHO-KOHCTPYKTOPCKUX pPaboT
IO CO3JAQHMI0 KOCMUYECKON TeXHMKU HAyYHOTO 1
COLMa/IbHO-9KOHOMMYECKOTO Ha3HAYeHNUs, IpOu3-
BOJIUT 3aKYIIKy CEPUITHOM KOCMMYECKON TEXHUKU U
COBMECTHO C (efiepaIbHbIM OPIaHOM VICTIOTHUTEIb-
HOIT B/IaCTY 10 000pOHe obecrednBaeT ee SKCIITy-
atamuio. Henb3s He COITIACUTBCA C MHEHUEM, YTO
«TEXHIYECKOII CTOPOHOI Bompoca B Poccun HUKTO
He OyZIeT 3aHMMAaTbCA 10 TeX 0P, T0Ka He IOABUTCA
IpaBOBas FAPAHTHA TOTO, YTO Pa3pabOTKY, HAIIpaB-
JIeHHbIe Ha YacTHOe ocBoeHne KocMoca, MoryT 6bITh
peami3oBaHbl» [AnekceeHko 2016:39]. [lo6aBum oT
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OTBETCTBEHHOCTDb

CNEUNANTN3UPOBAHHDIX YYPEXOEHUN
N OPTAHU3AUUUN OBbEANHEHHDIX
HALWUN 3A HEBbINONHEHUE

OBA3ATEJIbCTB

BBEIEHWE. B cmamve nposodumcs ananus 63a-
umHoti omeemcmeennocmu Opeanusauuu Obve-
OunenHovix Hayuil u ee cneyuanusuposanHvix y4-
pesxcoenuil. Llenvio Hacmosusezo  UCCIE008aAHUS
ABNACMCA  paccMOmpeHue 60npoca 00 omeen-
CMBEHHOCMU CNeUUATUSUPOBAHHIX YUPeHOeH Ul U
Opeanuzayuu O6vedunenHoix Hayuii 3a Heebinos-
HeHue 63aumMHblx 00s3amenvcme. Ileped asmopom
CMoum 3a0aua 6blA6/IeHUST MEXAHUSMOB 63AUMHOI
0MeemcmeeHHOCMU CeYUATUSUPOBAHHDLX yHUPed-
denuti u OOH nymem nposedeHus ananusza yupe-
OumenvHvIX 00KYMEHMO8 OAHHBIX OPeAHU3AUUL U
Co2naueHUlE MeH Oy HUMU.

MATEPUAJIBI N METOJDbI. Mamepuanamu
ons uccnedosanus nocnyxcunu Yemas OOH, coena-
wierus mex0y OOH u cneyuanusuposanHvimu yu-
pexwoenuamu, Ilpoexmor cmameii 06 omeem-
CMBEHHOCMU  MeHOYHAPOOHBIX O0p2aHU3AuULl, a
maxice opyeue dokymenmul. [Ipu nodeomosxe 0aw-
HOUI HAY4uHOUL pabomvl ObLIU UCNONL308aAHYL 00U4e-
Hay4Hbvle U CNeyuanbHo-1pudu1ecKue memoovl no-
3HAHUA, A UMEeHHO: OUANeKMU4ecKuti, CpasHu-
MenvHO-NPaso6ol Memoovl, Memoo CUCEMHO20
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AHANU3a, a MAaKxe Memoovl AaHAIU3A, CUHMe3a, Oe-
OyKuyuu u op.

PE3YJIbTATBI MCCJIEJOBAHUA. Pesynvma-
MOM HACMOAULe20 UCCTIE008AHUSL CMATTU 6bL600bL O
MOM, 4MO CHeUUATUSUPOBAHHDIE YUPeHOeHUS T6-
JIOMCA  CYyOveKmamu. Mex0yHapooHol omeem-
CMeeHHOCMU U 0671a0atom WUPOKOLL MeNO0yHAPOO-
HOLL 0MBemCMBeHHOCMbIO, A4 MAaKi#e cHOCOOHbL 1o
00UUM NPABUNAM HECTU OMBEMCMEeHHOCMb 3a
cosepuieHue MeHOYHAPOOHDBIX NPOMUBONPABHDIX
OestHuil, npedycmompentyio IIpoexmamu cmameii
00 0meemcmeeHHOCMU MeXOYHAPOOHbIX OpeaHU-
3ayuil, 6 npedenax ceoeti Komnemenyuu. Hamu
6via 6biA6NIEHA O0OCMAMOYHO 6bICOKAT 3A6UCU-
MOCMb CHeUUanUu3uposanHolx yupesxcoeruii om Op-
eanuzayuu O6veounennvix Hayuil 6 omHoweHuu
c60000bL 3aNpOCO6 KOHCYNbIMAMUBHBIX 3AKI0Ue-
Huil y Mexoynapoonozo Cyoa OOH. Ha Haw
83271510, OMCYMCMEUe MeXaHU3M08 PAa3peuleHus
CNOpO6 CMABUM CNeUUanu3UposarHvle yupesxoe-
Hus 6 3asucumocmv om OOH u ozpanuuusaem ux
c80600y. Kpome mozo, mecHoe e3aumodeiicmeue
MAKUX CAMoCOAMeNIbHbIX MeXOYHAPOOHBIX Oped-

MocKoBCKuMin XypHan MexayHapofHoro npasa » 2 « 2018



Daria A. Kyrylchenko

LAW OF INTERNATIONAL ORGANIZATIONS AND CONFERENCES

Huzauuil, kax OOH u cneyuanusuposantvie yu-
pesoenuss, O0MHHO NpedycmMampueamos u mexa-
HU3M  paspeuieHuss cnopoé 6 cayuae  Ux
B03HUKHOBEHUST, N0IMOMY 0bln0 Obl NPABUTLHVIM
BKIIOUUMb CHAMbU O 83AUMHOTL MeXOYHAPOOHOT
omeemcmeenHocmu OOH u cneyuanusuposanHvix
yupexoenuii 6 coenawenus OOH co cneyuanusu-
DOBAHHBIMU YUpeHOeHUAMU.

OBCYJKJEHUE M BBIBOJDI. B cmamve o6pa-
ujeHO 8HUMAHUE HA He0OX0OUMOCMb 3aKPeneHUs
nonoxeHuti o 63aumHoli omeemcmeerHocmu Opea-
Husayuu Obvedunennvix Hauuil u ee cneyuanusu-
POBAHHBIX yupencOeHuti. Imo 000CHOBAHO MeM,
Umo mexnoy OaHHbIMU OP2AHUSAUUIMU OCYULec-
8/I5IEMCA MecHoe COMPYOHUUECB0, NOCMPOeHHOe
Ha 002080pHO-NPABOBOTI OCHOBE, HO NOJIOHEHUTL O
63AUMHOLL 01 6eMCNE8EHHOCMU IMUX 0P2AHU3AUUTE
Huz0e He 3aKkpensieHo. BviseneHvl ocobenrocmu 83a-
umnoti omeemcmeennocmu Opeanusayuu Obve-
OuneHHbIx Hayuti u cneyuanu3uposanHlx yupes-
oenuit OOH. Ilokaszamo, umo, HecMOMpPs HA
cyujecmeosarue 00CmamouHo 60nbuioz0 Konude-
CMea Mexamu3smos paspeuieHusi mMexoyHapooHo-
npasosvix cNopos, yHacmHUKAMU KOMOPbiX MO2Ym

BLICYNAMb MEXOYHAPOOHbLE OP2AHU3AUUL, K PA3-
peuwseruto cnopos mexnoy OOH u cneyuanusupo-
BAHHBIMU YUPEHOEHUAMU 0aHHble MEXAHUSMDbL He-
NPUMEHUMDL, 8 CBA3U C HeM Cyu,ecmeyerm HeoOxoou-
MOCMb 6KIOUEHUS NOJONEHUL O 63AUMHOLL OMm-
semcmeeHHocmu 6 coenauenus mexdy OOH u
CHeUUATUSUPOBAHHBIMU YUPEHOCHUAMU.

KITFOUEBBIE CJIOBA: mexoyHapooHo-npasosas
0MeeMmcmeeHHOCMY, ~ MeXOYHAPOOHAsT  Omeéem-
cmeenrnocmv OOH, cneyuanusuposarnvle yupes-
dernuss OOH, omeemcmeeHHOCMb Cheyuanu3upo-
sanuvix  yupemoenuit OOH, mexn0yHapooHvie
0peaHU3AUUY, MEHNPABUMENLCINBEHHDIE OP2aHU-
3auuY, npaso MeimoOyHAPOOHOU OMmMeemcmeeHHo-
cmu, Mex0yHAPOOHOoe Npaso, Mex0yHapooHas npa-
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MPABO MEXIYHAPOHbIX OPTAHWU3ALNIA Y KOHOEPEHLIN

A.A. KnprnbyeHko

INTRODUCTION. The article analyzes the issue
of mutual responsibility of the United Nations and its
specialized agencies. The purpose of this study is to ad-
dress the issue of the responsibility incurred by special-
ized agencies and the United Nations for non-fulfill-
ment of mutual obligations. The objective of the author
is to highlight the mechanisms of mutual responsibility
of specialized agencies and the UN by means of ana-
lyzing the constituent documents of organizations in
question and agreements made between them.
MATERIALS AND METHODS. The materials for
the study were: the UN Charter, agreements between
the UN and specialized agencies, “Draft articles on
the responsibility of international organizations”, as
well as other documents. For the research, the author
applies general scientific and specific legal methods of
cognition, namely: a dialectical method; a compara-
tive legal method; a method of systematic analysis, as
well as methods of analysis, synthesis, deduction, etc.
RESEARCH RESULTS. As the result of the study,
the author draws a conclusion that specialized agen-
cies are subjects of international responsibility and
they incur “broad international responsibility”; they
are able to bear responsibility in compliance with
the general rules of international responsibility for
internationally wrongful acts committed by inter-
national organizations, as stipulated in the “Draft
Articles on Responsibility of International Organi-
zations” within the scope of their competence. We
have determined a fairly high degree of dependence
of specialized agencies on the United Nations with
regard to the freedom to requests advisory opinions
from the International Court of Justice. In our view,
the lack of dispute resolution mechanisms makes
specialized agencies dependent on the UN and lim-
its their freedom. In addition, a close cooperation of
such independent international organizations as the
UN and specialized agencies should also include a

praumsanysa O6benuHenHbIXx Harmit u ee
Cllelany3VpOBaHHbIE YUPEXIEHNS aK-
TYBHO IIPVHMMAIOT y4acTie B MEXIYHa-
POIHBIX OTHOIIEHMAX U B PEUIEHV) pas3INYHbIX
r1o6anpHbIX nmpobnem. HecMoTpst Ha To 4TO JaH-
Hble OpraHM3alLMMl B3aMMOJEVICTBYIOT Ha OCHOBE
IPUHIMAIOB COTPYAHNYECTBA U KOOPANHALY, OHN
SBJISIIOTCA CAaMOCTOSITE/IbHBIMU MEXYHAPOSHBIMU

mechanism for resolving disputes in case such dis-
putes arise. Thus, it would be correct to include arti-
cles regulating mutual international responsibility of
the UN and specialized agencies in agreements that
the UN makes with specialized agencies.
DISCUSSION AND CONCLUSIONS. The ar-
ticle drew attention to the necessity to consolidate
the provisions on mutual responsibility of the United
Nations and its specialized agencies. This is justi-
fied by the fact that close cooperation exists between
these organizations, built on a contractual and legal
basis, but the provisions on mutual responsibility
of these organizations are not fixed anywhere. The
peculiarities of mutual responsibility of the United
Nations and the specialized agencies of the United
Nations have been revealed. It is shown that despite
the existence of a sufficiently large number of mech-
anisms for resolving international legal disputes to
which international organizations can participate,
to resolve disputes between the UN and specialized
agencies, these mechanisms are not applicable, and
therefore there is a need to include provisions on
mutual responsibility in agreements between the UN
and specialized agencies.

KEYWORDS: history of specialized agencies, inter-
national legal personality, international administra-
tive unions, international personality, international
organizations, intergovernmental organizations,
law of international responsibility, international
law, international legal personality

FOR CITATION: Kyrylchenko D.A. The Respon-
sibility of Specialized Agencies and the United Na-
tions for Non-Fulfillment of Mutual Obligations. -
Moscow Journal of International Law. 2018. No. 2.
P. 82-90. DOI: 10.24833/0869-0049-2018-282-90

OpraHM3alMAMHU, ¥ CIIeLMaNU3YPOBAaHHbIE YIPeXK-
fleHns He HaxopArcA B noguuHenru OOH. Jlanubie
opraHusanyy o6/1aJaloT B3aMMHBIMU IIpaBaMU M1
0053aHHOCTAMY, HO BOIIPOC 00 MX B3aMMHOI OT-
BETCTBEHHOCTY TaK J He ObUI yperyImpoBaH HU B
COITIALIEHMAX MEX/Y HMMU, HU B y4pEIUTENTbHbIX
aKTax CIelMaNU3YPOBAHHBIX YYPEX/IEHUI, HU B
Ycrabe OOH'. B cBA3K ¢ atum mnepey, HaMu CTOUT

' YcraB OpraHusaumm O6beguHeHHbIX Haumi (MpuHAT B . CaH-OpaHumcko 26 nioHa 1945 ., BcTynun B cuny 24 oKtabpsa
1945 r.). — C6opHUK Oelicmayrowjux 002080p08, coznaweHull u KoHgeHyud, 3aktoyeHHbix CCCP ¢ uHocmpaHHeiMu 20cyoap-

cmeamu. Bein. XII. M. 1956. C. 14-47.
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3ajjaya BBIACHNUTD, MOTYT /I HECTH CIeIMaIn3upo-
BaHHble yupexxaennusa 1 OOH oTBeTcTBEHHOCTD 3a
HEBBINIOJTHEHIe B3aMHBIX 0053aTe/IbCTB 1, €CIN [Ia,
TO KaKyl0, a TakK)Ke KaKiM MeX/[yHapOJTHBIM aKTOM
perynupyerca BOIPOC O B3aMMHOI OTBETCTBEHHO-
CTY CIlellManu3NpoBaHHbIX yupexxaenutt u OOH.

Haunewm c anammsa cornamennit Mexxgy OOH u
CIIelVIaTM3MPOBAaHHBIMU yupexaeHnamu. Bce co-
rnamennsa Mexay OOH u crnennanusupoBaHHBIMU
YIpeXTeHNAMM UEHTUYHBI IO CTPYKType. VIX co-
fiep)KaHue COCTABIIAIT IMIABHBIM 00pa3oM ClIefyIo-
1[¥Ie BOIIPOCHI:

¢ B3aUMHOE TIPE/ICTABUTEIbCTBO B COOTBET-
ctBuu co c1. 70 Ycraa OOH, npegycmarpusaoiee
HPeCTaBUTENbCTBO CIIELMANMN3UPOBAHHBIX YUpPeX-
nennit Tonbko B IKOCOCG;

e CIOCOOCTBOBaHME MPENCTABIEHNIO Opra-
HaM CIIelMaM3MPOBAHHbIX YIPEXKIEeHNIT peKOMeH-
maunit Opranusanymy O6benuHenHbIX Harmii;

«  oOMmeH nHdopmanyeit u oTyeTamu (JOKIa-
JilaMI1), BK/TIOYeHIe BOIIPOCOB B IIOBECTKY JHs (CT. 64
VYcrasa OOH);

e COTPYJHMYECTBO I obecIHedeHMsA BO3-
MOYXHOTO eMIHOOOpasysA B YCIOBMAX MCIIONb30BA-
HJA [IePCOHAIA U 130eTaHysA KOHKYPEHIMY TIPYU €T0
HalMe;

e PEKOMEHJAIMN IO IOBORY OlomkeTa Clle-
IMa/NN3MPOBAHHBIM YIPEXJEHUAM CO CTOPOHBI
OOH [Bo6pos, Mamuus 1960:30].

Takum 06pa3om, MBI BUAMM, YTO KaK CO CTOPO-
HbI CIeIMaNN3MPOBAHHDBIX YIPeXIEHNH, TaK U CO
croponbl OOH cymiecTByeT yrpo3a HeBbLINOTHEHNA
TIOTIOKEeHMIA, 3aKPeT/IeHHBIX B cornmamennsax. K mpu-
Mepy, BO3HMKAeT BOIIPOC: KaKyl0 OTBETCTBEHHOCTD
OyAyT HeCTH JaHHbIe OPTaHM3aLMY B C/TyYae OTKa3a
06MeHVBaTbCs MH(OPMALMel, VIV HelpefCTaBIe-
HJA ©KETOJHOTO JHOK/IA/a, WIM HEeIPUHATHUA Heo0-
XOMMBIX Mep I obecriedeHns eguHooOpasus B
YCTIOBUAX WCIHOMb30BaHMA HepcoHana? HecmoTps
Ha 00/IbIIOe KONMYECTBO B3aMMHBIX 0053aTeIbCTB
MKy JAHHBIMM OPraHM3aIMAMM, HUKAKUX IOJIO-
JKEHMIT O B3aVIMHOM OTBETCTBEHHOCTY MEX]y HUMM
B COITIAILIEH: He BK/IIOYEHO.

Kpome Toro, B MeXyHapOIHOM IIpaBe OTCYT-
CTBYIOT KaKye-mm6o o61iye HOpMbl 06 OTBETCTBEH-
HOCTM  MEXIIPaBUTETbCTBEHHBIX  OPraHM3ALNIA
nepes APYTMMI MeXXITPaBUTeNbCTBEHHbBIMY OpTaHu-
3aIMAMY B IPYMHIINIIE.

Yro kacaerca mpaBa MEXAYHAPOJLHON OTBET-
CTBEHHOCTVM MEX/YHapOIHBIX OpraHM3aIMil B

ob1ieM, TO OHO fB/IAETCS HOBBIM U CMabo paspa-
0OTaHHBIM, TIOCKONIBKY OPMUPOBATIOCH HA OCHOBE
MEXIYHapOJHOTO OOBIYHOTO IpaBa 00 OTBETCTBEH-
HOCTY TOCYApCTB, @ TaKXKe ITPaBa MeXX/YHApOIHBIX
noroBopoB [Mrazek 2018:173].

CrnegyeT HOHMMATb, YTO TIOJ MeEXAYHapOLHO-
IPaBOBOJ OTBETCTBEHHOCTBIO 3aYacTyI0 MMeeTcs
B BUAY BO3MOXKHOCTb IIpMMEHEHMS CaHKLUI -
HOPMAaTUBHO-OIIPe/le/IEHHbIX Mep IPaBOBOTO Ipu-
HYX/JEHUA — K CyObeKTaM MeXIYHAapORHbBIX IIpa-
BOOTHOILIEHMII, BMHOBHBIM B HAapyIIEHM! CBOMX
MEXIyHapOJHO-IIPAaBOBbIX 0053aTeNbCTB?.

Opranmsanys O6benuuenHsx Hauwit, B coort-
BerctBuu ¢ IIpeambynoit Ycraa OOH, sBnserca
MEXIyHapojHoil opranusanueit. Ilomoxxenne o
TOM, YTO CIIeI[VaTN3VPOBaHHbIE YIPEeXKIEHNA TIPef-
CTaB/IAKT CO0O0I MEXJyHapOfHble OpraHU3alVy,
3aKpeIVIEHO B VX yYPeAUTEbHBIX aKTaXx.

MexayHapofHO-ITpaBOBas ~ OTBETCTBEHHOCTDb
ABJAETCA CNENCTBUEM HAMMYMA MEeXYHapOXHOI
IPaBOCYOBEKTHOCTM Y MEXAYHAPOJHBIX OpraHM-
3aumit. [Ipo6mema cocTOMT B TOM, YTO HpU3HAHUE
MEeX/YHAPOJHON IIPaBOCYOBEKTHOCTM MEXIyHa-
POIHBIX MEXIIPaBUTETbCTBEHHBIX OpraHM3alNii, B
toM uncie Opraunsanyu O6bvenunHenHbIx Harmit n
CIIeIVIaTN3VPOBAHHBIX YUYPeX/eHWil, HOPMAaTHBHO
He 3aKpeIlIeHO, KaK, COOCTBEHHO, He 3aKPeIICHO 1
OTpMIjAHME HA/IMYUA Y HUX IIPAaBOCYOBEKTHOCTHL.

Ecnn aHanmsmpoBaTh NpM3HAKM CHeENVANNU3U-
poBaHHBIX yupexpeHuit OOH, To opHoll M3 oc-
HOBHBIX 4YepT OyHeT WIMpoKas MeXJyHapopHasd
OTBETCTBEHHOCTb B PaMKax KommeTeHIuu. [laBas
XapaKTepUCTUKY CIIeNMaNTN3NPOBAHHBIM YUpexK-
JIeHUAM, OffHM aBTOPBI ONYCKAIOT TAKO¥ NPU3HAK,
KaK «IIMPOKas MeXYHAapOJHas OTBETCTBEHHOCTD
B paMKax KommereHiun» [Manuuun 1958:187], a
Ipyrue, HA060POT, CINUTAIOT, YTO IOHATHE KIINPO-
Kasg MeXJyHapofHas OTBETCTBEHHOCTb B paMKax
KOMIIETEHIIMI» YKa3bIBaeT Ha YHMBEPCA/IbHbIN Xa-
pakTep CIelMaaM3MpPOBAHHBIX yupexjeHuit [Ma-
nuHuH 1958:187].

O6beM M TpaHMIBI MEX[YHApOLHON OTBET-
CTBEHHOCTM CIIeMaTM3MPOBAHHBIX YUPEXKIeHNI
3aBUCAT OT Chepbl UX AEATENbHOCTH,  TAKXKE OT UX
IPaBOCYOBEKTHOCTH, OLIPENIe/IeHHOM B CT. 57 YcTaBa
OOH, u npupopas! ux BosHMKHOBeHws . CraTbs 57
Ycrasa OOH mnpepycMarpyuBaeT OTBETCTBEHHOCTD
crienamM3npoBaHHbIX yupexjeHnit OOH B sxoHo-
MMYeCKOli, conmanbHoi cdepax, 06/1acTsIX KyabTy-
pbl, 00pa3oBaHNs, 30PABOOXPAHEHNS U T.]I.

2 [Noknag Komuccun mexkgyHapogHoro npasa OOH o paboTe ee 63-i1 ceccun (26 anpens — 3 vioHA 1 4 niona — 12 aBrycra

2011 1) 2011 r. N2 A/66/10.

3 MexoyHapooHoe nybnudyHoe npaso: YuebHuk. Mop pep. KA. bekawesa. M.: MpocnekTt. 2005. C. 784.
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Ha nam BsIisaz, UTHOpMpOBATh IPU3HAK MINPO-
KOJI MeX/IYHapOJHONM OTBETCTBEHHOCTY CIIEeLMaIN-
3upoBaHHbIX yupexxaenuit OOH Hu B koeM cnyuae
He/b3d, TI0CKO/IbKY OH YKa3blBaeT Ha YHMBEpPCallb-
HDIJ1 XapaKTep JaHHbIX OPTaHM3aLNIA ¥ OTINYAET UX
OT PernoHaIbHBIX aHA/IOTOB*.

Kpome Toro, xak mssectHo, OOH u ee crenu-
a/IM3MPOBAaHHbIE YYPEXJIEHNSA MOTYT BBICTYIATh
CTOPOHAMM MEX[YHAapPOJHbIX JOTOBOPOB, II03TOMY,
VICXOJsA 13 OOLIeNIPU3HAHHOTO TIPUHIVIIA MEeXKIyHa-
POIHOTrO IpaBa pacta sunt servanda, HeBbIIIONHEHE
STVIMM OPTaHN3ALMAMM B3ATBIX Ha Ce0s IO OroBO-
paM 00s13aTe/nbCTB BIeYeT 3a 000/ MEeXIYHAPOS-
HO-TIPaBOBYIO OTBETCTBEHHOCTb. OCHOBaHMEM LA
MEX/YHapOJHO-IIPABOBOJI OTBETCTBEHHOCTH [IaH-
HBIX MEXIIPaBUTENbCTBEHHBIX OPTaHU3ALIMIT MOXKET
OBITb BBIXOJ 32 PaMKIU UX y4peAMUTETbHBIX aKTOB,
T.€. 3 PAMKJ KOMIIETEHIINN.

Crnenyer oTMeTUTb TOT (pakT, 4TOo Mex/yHa-
ponubii Cyn npusnaer 3a OOH mpaBo Tpe6oBatb
BO3MeIlleHNEe 32 NPUYVMHEHHDbIN €l MaTepualbHbII
yiep6. ITockonpKy ropuandeckas Ipupoja CIelm-
a/maupoBaHHbIX yupexpaennit 1 OOH obmas, To
JlaHHOE IIPaBO II0 AHAJIOTMM MOXKET ObITh PaCIpo-
CTPaHEHO M Ha 3TV OpPTaHU3aLNIL.

BonpmmHcTBO  I0PUCTOB-MEXIYHAPOLHUKOB,
cpeny KOTOPBIX MOXHO BbenuTb 4.0. AMepacuHr-
xe [Amerasinghe 2005], /1. Mpaseka [Mrazek 2018:],
C. Urnrona [Eagleton 1959], [I. Cenaneka [Sehnalek
2018] u ;ip., IpUAEPXKMBAIOTCS TOYKYU 3PEHMVS, YTO
MeXX/JYHapOJHble OPTaHM3ALMI ABJIATCA CyObeK-
TaMU MeX/YHapPOJHOI OTBETCTBEHHOCTH, IOCKO/Ib-
Ky OHM YYacTBYIOT B MEXJYHAapOJHO-IIPABOBBIX
OTHOLIEHMAX, YTO BJIeYeT 32 COOOI BO3MOXXHOCTD
HECTM OTBETCTBEHHOCTD 3a CBOM JIEHCTBIUA.

MexpyHapoHble — OpraHM3anmy  OOIafaoT
MEeX/[YHAPOJHO!  INpaBOCYObEKTHOCTBIO,  OT/IN-
YaoIleiicA OT IPAaBOCYOBEKTHOCTM TOCYHAPCTB.
OHM crIOCOOHBI COXPaHATb CBOM 3aKOHHbIE ITpaBa
U IPebABIATD IPETEH3UN B CBA3M C HAHECEHHBIM
yiepboM, a Tak>Ke OTBeYaTb 3a CBOM COOCTBEHHbIE
JIEVICTBUA 1M HapyLIeHMSA MeXIAYHApOIHBIX 00s3a-
tenbeTB [Mrazek 2018:175]. I OOH, u cnenyanm-
3UpOBAaHHbIE YUIPEXKeHNA 00/1aal0T MEKXyHAPOJ-
HOIl IIPaBOCYOBEKTHOCTBIO 0COOOro Xapakrepa.
[IpaBocyObeKTHOCTD 9THX OPTaHM3ALVIL ITPEAIIoNa-
raeT Ha/jm4ye y HUX He TOJIbKO IIpaB, HO U 00sA3aH-
Hocreilt. CTeoBaTe/IbHO, IIpU HeCOOIOIeHNN CBOUX
00s3aHHOCTEll OHM JJODKHBI HECTU OTBETCTBEH-
HocTb [Sehnalek 2018:290].

Kpowme Toro, 0ka3aTebcTBOM TOTO, 4YTO MEX/Y-
HapOJIHO-TIPaBOBas OTBETCTBEHHOCTb 3a MEXIyHa-
POZHBIMU OpraHmM3anuAMy, B ToM ducie 3a OOH u
ee CIelaN3MPOBAHHBIMU YUPEXAECHUAMY, Opu-
LMa7IbHO IIPU3HAETCS, ABJIAITCSA ION0XKEHM, Cofiep-
Kalluecs B pAfie MeX/JYHAPOJHO-IIPABOBBIX AKTOB.
Hanpumep, B [lexnapanyy npaBoBbIX NPUHINIIOB,
PEryIMpYIOIUX [eATelIbHOCTb TOCYApCTB IO JC-
CJIeOBaHMIO 1 MCTIONb30BAHMI0 KOCMIYECKOTO IIPO-
CTPaHCTBa, 1962 I. yKa3aHO, 4TO MEX/yHApOIHbIE
OpraHM3alMM HECYT OTBETCTBEHHOCTb 3a BBIIOJI-
HEeHMe IPUHLUIIOB, 3aKpellIeHHbIX [lexmapanmert,
B CIy4yae OCYLIECTBIeHMA HeATEeTbHOCTU B KOCMU-
4ecKOM HpocTpaHcTBe. Ellje ofHUM JOKYMEHTOM,
IPU3HALIMM 32 MEXJYHAPOJHbIMU OPraHM3aLN-
AMU MEXKJYHApPOJHO-IIPABOBYI0 OTBETCTBEHHOCTD,
AB/sercsa JJoroBop o NpUHIUIIAX [eATeNbHOCTHU TO-
CY[ApCTB 10 UCC/IEIOBAHMIO U MICIIO/Ib30BAHMIO KOC-
MMYECKOro IIPOCTPaHCTBa, BKIo4as JIyny u gpyrue
HebOecHble Tena, 1967 I., KOTOPBII IpefycMaTpuBaeT
OTBETCTBEHHOCTb MEXJ/IYHapOIHBIX OpraHM3aLuil
3a BbINONHEHMe JaHHOro Jlorosopa. MexpyHa-
POJIHYI0 OTBETCTBEHHOCTb MEXIYHapOJHBIX Opra-
HU3aLMI 33 3aIyCK B KOCMMYECKOE IIPOCTPAHCTBO
KOCMOHABTOB 11 00beKTOB IpegycmaTpuBaet u Co-
I7IallleH)ie O CIIACeHNM KOCMOHABTOB, BO3BPAILeHUN
KOCMOHABTOB VI BO3BpALleHN) 00BEKTOB, 3aITyIIeH-
HBIX B KOCMIYECKOE IIPOCTPAHCTBO, 1967 I.

OcHoBaHMeM 1 IpUB/IedeHNs K MEXIYHAPOJ-
HO-IIpaBoBoit orBeTcTBeHHOCT OOH 1 crienmanu-
3UPOBAHHBIX YUPEXIEHNUIT MOTYT OBITh COBEpILIEHNE
MEX/YHapOJHO-IIPOTUBOIIPABHOTO MIeAHNA, Hapy-
IIeHMe VIV HeMCIIOJTHEHMe MEeXTYHapOIHBIX 00s-
3aTe/IbCTB, BO3JIOKEHHBIX Ha HUX COITAILEHMUAMIN,
MaTepyanbHblil yiepO, BBIXOJ, 32 pAMKY CBOEJT KOM-
HeTeHIVM, OIpeJe/IeHHOM yYpeIMUTelIbHbIM aKTOM
VIV COTTIALIIEHNEM, U T.1.°

Mrak, xouuenumio orBercrBeHHOCTM OOH 1
CIIeNMaIM3NPOBAHHBIX YIPEXKEHNUII MOXHO cop-
MY/IUPOBATh CIEAYIOUM 00pa3oM: IIOCKOJIbKY 3TI
MEXIIPaBUTEIbCTBEHHDbIE OPraHM3ALUY SABIATCA
cybbeKTaMy MeXYHapOJHOTO IIpaBa, TO OHY BBI-
CTYHmalT M CyObeKTaMy IpaBa MeXAYHApPOXHOI
OTBETCTBEHHOCTM U O0/Nafal0T MeXAYHApOJHOI
IPaBOCYOBEKTHOCTBIO 0COOOT0 pofa, T.e. OIpefe-
JIEHHBIMM IIpaBaMy 11 00A3aHHOCTAMI, YCTAHOBJICH-
HBIMM YYPEIUTEIbHBIM JorosopoM. CoBeplIeHHO
TOYHO MOYKHO cKasatb, uTo OOH n ee cmenmanm-
3UpOBAaHHbIE YYPEXKIEHNA CIIOCOOHBI HECTU JIOTO-
BOPHYI0 OTBETCTBEHHOCTb. OTCYyTCTBME Y HAaHHBIX

4 LUmn6aesa E.A. lOpranyeckas npupoaa 1 NpaBoBOe NMOOXKeHre CneLman3npoBaHHbIX yupexgeHunin OOH.: inc. ... BOKT.

topug. Hayk. M. 1969. C. 604.

5 MexoyHapooHoe npago. OcHosbl meopuu.: Ydeb6Huk. MNop pep. B.I. ByTkeBnya. Knes: Jlbibuab. 2002. C. 608.
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MEX/YHaPOJHbIX OpPraHM3ALMII TaKOIO KayecTBa,
KaK CyBepeHUTeT, NposAB/IAeTcs B GopMax OTBeET-
CTBEHHOCTY, KOTOpbleé OHM MOTYT HECTH, a MMEH-
HO: PEeCTUTYLMM, KOMIEHCAIMU U CcaTuCaKLum.
BaxkHOIT 0COOEHHOCTBIO MEXYHAPOLHO-IIPaBOBOI
OTBETCTBEHHOCTH [JAaHHBIX OpIaHM3aLMil ABJIAET-
€ MCK/IIOUEeHNe BO3SMOXKHOCTU NTPUMEHEHNA K HUM
BBICIIENT (POPMBI TIOTIUTIIECKOI OTBETCTBEHHOCTH —
BPEMEHHOT'0 OTPaHMYEeHNs CYBEPEHUTETA, IOCKO/Ib-
Ky Takasg (opMa OTBETCTBEHHOCT) JICIIONb3yeTCA
TOJIDKO B OTHOLIEHUI TOCYHAPCTB.

Kak Mbl yKaspiBanm paHee, HU YYpefyUTeIbHbIE
aKTbl CIlelMaNN3UPOBAHHBIX YUPeX/eHWil, HU CO-
rramenus Mexay Humu u Opranusanueit O6benn-
HeHHbIX Hanmit He cofiep)KaT HUKAKMX TI0JI0KEHMIA
O B3aVIMHOJ OTBETCTBEHHOCTH, II09TOMY €JMH-
CTBEHHBIM MICTOYHJMKOM HOPM 00 OTBETCTBEHHOCTM
IIA JAaHHBIX OpraHusauuii, AsnAwrcs IIpoexTsl cTa-
Tei 06 OTBETCTBEHHOCTI MEK/[yHAPOJHbIX OpPraHN-
3aumii, paspaboranHble KoMuccueil MeXXgyHapop-
Horo npaBa OOH, xoTopble pacpocTpaHsAITCA Ha
BCe MeXXyHapopaHble oprannsanuy [Tzanakopoulos
2013:161-172]. CormacHO HAHHOMY HOKYMEHTY
MeX/YHapOJHble OPraHM3aLMM HECYT OTBETCTBEH-
HOCTb 32 COBepILIeHNe TI060r0 MEeX[yHapOJHO-IIPO-
TUBOIIPABHOTO JIEAHVSA, IIPU STOM OHU O0A3YIOTCA
IPEKPATUTb TaKoe JiessHYe U MPefOCTABUTD Hafljle-
JKalllyie 3aBepeHNs Y TapaHTHUM ero HeIOBTOPEHNUA’.

CyTb OTBETCTBEHHOCTM MEXJYHAPOJHBIX Op-
raHM3aluil 3a MeXJYHapOJHO-IIPOTHBOIIPABHbIE
ieAHNA COCTOMT B OOA3aHHOCTY IIPeOCTAB/IEHMNA
IIOJIHOTO BO3MellleHNs Bpefia, KOTOPbIil BK/IIOYAeT
B cebs1 mo6oil yiep6, Kak MaTepuajbHbIA, TaK 1
MOpA/IbHBII, NOTEPIEBIINM — CyObeKTaM MeXy-
HapopiHoro Inpasa. IIpu ompepnenenun Bpefa yuu-
ThIBA€TCA HaAM4Me MM OTCYTCTBUE €ro YCYIy-
Onenna. CrefyeT OTMETUTD, YTO MEK[YHAPOJHbIE
OpraHM3alMM He BIIPaBe CChUIAThCA HAa BHYTPEHHME
IpaBUIa Jiid ONPAaBJjaHMsA HEBBIIOTHEHMA CBOMX
06413aTe/IbCTB, HO 9TO MOJIOXKEHNE He KacaeTcs Ipu-
MEHMMOCTH IIPaBU/I MK YHAPOJHOI OpraHM3aL Uy
K TOCYlapCTBaM W/IM OPraHM3aLUAM, ABJAIOIIMMCA
ee YIeHaMI.

Takum obpasom, u OOH, u crenyanusupoBas-
Hble YYPEXIEHNs MOTYT HECT! OTBETCTBEHHOCTD 3a
coBeplIeHNe MeX/IyHapOHbIX IIPOTMBOIPaBHbBIX
JiesTHUIT, YCTaHOBIEHHYI0 IIpoektamm crareit 06
OTBETCTBEHHOCTM MEXIYHapOJHBIX OpraHM3aLNit,
yTBepKaeHHbIMU  KoMumccueil  MeXJIyHapOgHOro

npasa OOH, mo o6uyM npaswiam. [Ipo6nema 3a-
K/II049aeTcA B TOM, 4To [IpoexThl He mpemycMarpu-
BAalOT BO3MOXKHOCTH pelleHNsA CIIOPOB, CTOPOHAMM
KOTOPBIX ABIAIOTCA TOMbKO MeXYHapOHbIEe Opra-
HM3AININL.

OrMeTuM, 4TO COIMaLIeHNA MEeXY Crelann3u-
poBaHHbIMU YupexzeHnamu 1 OOH mpenycmatpu-
BAalOT IIPAaBO CIELMATM3UPOBAHHBIX YUPEXKeHNI
3ampaummBarb (Ipu Hammuuy cormacus leHepaib-
Holt Accambrer OOH) KoOHCy/IbTaTMBHBIE 3aKIIIO-
yenusa MexpayHapopHoro Cypa OOH mno ropuan-
4eCKMM BOIIPOCaM, BOSHMKAIOIIMM B IIpefie/iax UxX
kommereHyu (1. 2 ct. 96 Yerasa OOH, cr. 65 Cra-
tyta MexpaynapogHoro Cyga OOH). Tak, B m. 12
c1. V YeraBa JOHECKO ykasaHo: «B nepuop Mexnay
ceccusmu [eHepanpHoit KoHbepeHumu VicronHu-
TE/IbHBINI COBET MOYKET 3allpalllVBaTh KOHCY/bTa-
TUBHbIe 3aKmoueHnsa Mexpynapopgsoro Cyga OOH
T0 I0PUMYECKMM BOIIPOCAM, BOSHIUKAIOIINM B paM-
Kax gesaTenbHocTy OpraHmsauuyu». AHaJOTMYHbI-
MU CTaTbSMU ABIAIOTCA CT. 76 YcraBa BO3, cT. 37
Ycrasa MOT, cr. 56 Konsenuuu o MexxyHapoiHoit
Mopckoi opranusanuy (VIMO). I. Virnton TpaktyeT
HOTOOHBIE TTOIOKEHMA COMIAIIEHNI KaK IIPeoCTaB-
JAI0IIYe BO3MOXKHOCTb KOCBEHHOTO PaCcCMOTPEHMS
MexpaynapopueiM Cygom OOH cnopos, cTopona-
MM KOTOPBIX AB/IAIOTCA FOCY/JapCTBa 1 CIIeL[an3N-
posaHHble yupexxenus [Eagleton 1959:414].

B mcropum u3BecTHbI CIy4an, KOTAa Creluam-
3MpOBaHHbIE yUpexjeHnsa obpamanich B Mexuy-
Hapopublil Cyn OOH 3a KOHCYIbTaTMBHBIMU 3a-
kmoyeHuamy, Hanpumep, IOHECKO - B 1955 r.
u VIMO - B 1960-m [VBanos 1957:65]. B 1993 1.
BcemupHas opraHusanms 3gpaBoOXpaHeHys o6pa-
tunach B Mexaynaponnsiit Cyn OOH 3a koHCyb-
TaTUBHBIM 3aK/II0YEHNeM KacaTelIbHO BOIIPOCa O
HOCTIeICTBUAX TIPYMEHEHNA ANEePHOTO OPYXKNUA A
OKPY>KaIOILell Cpefibl U 3[J0pOBbsA JIIOJEN, a TaKXKe
0 BO3MOXXHOCTU HPVYMEHEHMs TaKOTO OPYXUs To-
Cy#apcTBaMU BO BpeMs BOIH WM BOOPY>KEHHbIX
KOH(IMKTOB COITIACHO HOPMaM MEK[YHapOJHOTO
npasa 1 nonoxenuAM Ycrasa BO3. Cyp orkasan-
CA BBIHOCUTb KOHCY/IbTaTMBHOE 3aK/II0UeHNue II0
JIAHHOMY BOIIPOCY, MOTMBMPOBAB CBOE€ pelleHue
orcyrcTBMeM Yy BO3 KoMIeTeHIM OTHOCUTEIbHO
npeznMeTa 3anpoca. Io3gHee 3ampoc 0 BhIHECEHUM
KOHCY/IBTaTMBHOTO 3aKII0UeHNs MeXyHapOoIHbIM
Cymom OOH mno stomy >ke BOIpocy ObUI cpienaH
Tenepanproit Accambrneeit OOH, torga Cyxn BbIHEC

6 TeKCT NMPOEKTOB cTaTell 06 OTBETCTBEHHOCTM MeXKAYHAapOAHbIX OpraHu3auui, copepxawuinca B Joknage Komnccnn
mMexgyHapopaHoro npasa OOH no utoram 63-i ceccun leHepanbHol Accambnen (5 maa — 6 noHA 1 7 nionsa — 8 aBrycta
2011 r.) (JononHeHune kK OduumanbHbiM oTyeTam N2 10 (A/63/10)). URL: http://www.un.org/ru/documents/decl_conv/
conventions/pdf/intorg_responsibility.pdf (accessed date: 29.07.2018).
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KOHCY/ZIBTaTMBHOE 3aK/IIOueHMe, MOCKONbKy leHe-
panpHas Accambness OOH o6nmagaer yHuBepcanp-
HOJI KOMITeTeHIMen’.

Mbl BUAMM, 4TO COTJIALIEHNS, HA OCHOBE KOTO-
PBIX JefICTBYIOT CIelMani3MpOBaHHbIE YUIpexse-
HJA, CTaBAT MX B JOCTaTOYHO BBICOKYIO CTeIeHb
3aBucuMoct ot Opraumsanyu  OO6befHEHHBIX
Haimit B oTHOLIeHNY cBOOOIBI 3alpoca KOHCY/Ib-
TaTUBHBIX 3aKmodeHnit y MexpgyHapopHoro Cyga
OOH.

B cBoto ouepenp, Ycras OOH 1 yupennTenbHbIx
aKTBI CHeIMaNN3MPOBAHHbBIX YUPEXKIeHNUIT mpemyc-
MaTpPMBAIOT BO3MOXKHOCTb pacCMOTpeHMsA Mexpy-
HapogubiM Cymom OOH cmopoB, BO3HMKAOIUX
TONIbKO My TOCyflapCTBaMI-4IeHaMy 110 BOIIPO-
caM, CBA3aHHBIM C TOJIKOBAaHMEM KOHBEHIWII (ycTa-
BOB). IIpy 3TOM O TMOpAKKE pacCMOTPeHMsA CIIOPOB,
CTOPOHOJ B KOTOPBIX MOXET OBITb CaMO CIeIN-
a7M3MPOBAHHOE YYPEXJIEHNUe, B 3TOM JOKYMEHTe
HMYero He ropoputcs. Takum o6pasom, crenmanm-
3MpOBaHHBIE YUPEXeHNs He 00/1a/jaloT IPaBoM 00-
pamenus B Mexaynapoznsslit Cyg OOH no Bompo-
caM, 3aTParvBaIOIVIM OTHOIIEHVA MEXIY HUMHU 1
OOH nnu Mexpy co6oii.

KoneyHo, Bonpoc 0 BHeceHUM MOMPABOK B II. 1
c1. 34 Craryta MexpayHapopsoro Cyga OOH pmna
IPeIOCTAB/IEHN MeX/YHAPOIHBIM OpPTaHN3aLIAM
CTaTyca, TTO3BOIAIONIETO UM AB/IATHCA CTOPOHAMH B
CyHeOHBIX pa3bMpaTenbCcTBaX, HEOTHOKPATHO IIOf-
HMMAaJICA, HO JIJAHHOE IIpejIoXKeHNe He ObIIo ofjo-
6pero Komurerom IV-1.

Takum obpasom, Mexpynaponueiit Cyny OOH
He MOKeT pas3pellaTh CIOPHI 1O CYLIECTBY MEXHY
CrenyanusupoBaHHbIMu yupexaenuamu u OOH,
a MMeeT MPaBO JIMIIb BBIHOCUTh KOHCY/IbTaTVBHbIE
3aK/II0OYEHNA IO 3aIpOocaM CIelVann3ypOBaHHBIX
yupexxgenuit wi OOH u Tonbko B paMKax X KOM-
nerernun®’,

K cpefcTBam paspeleHns CIopoB € y4acTueM
CIIeIVIaTM3MPOBAHHBIX YUPEXJIeHUI TaKKe OTHO-
CATCA CMeNIaHHble KOMUCCUU B CTy4asx, KOIZa He-
00XOMMO yCTaHOB/IeHMe (AKTUYECKOJl CTOPOHBI
fiena, a TaKkKe IPYM HEOOXOAMMOCTHU IIPefoCTaB-
JNIeHNA TIOCPefHMYeCKNX U foOpbIx yemyr. Takke
JlaHHbIe OPTaHM3aLUM MOXXHO IIPUBJIeYb K OTBET-
CTBEHHOCTY TIpY TTOMOIIM CTIeICTBEHHBIX KOMMCCHIA
M KOMMCCHIT 110 paccMoTpeHnio xanob [Crawford
2010:952]. Ecny mpoaHanuaupoBarh COIAaLIeHNs O
ITa0-KBapTUpaxX ClEeNMaNM3UPOBAHHbBIX yIpexye-

Huit OOH, To MO>XXHO 06paTUTh BHMMaHME Ha TO,
4TO BO BCE COIVIALIEHMA BK/IIOYEHbI IIONIOKEHUA O
MeX/YHapOAHbIX apburpaxax. HOpucTe-mexmy-
HapOJHMKY BUAAT OONMBIION IIOTEHIMAT B PACCMO-
TPEHNN CIIOPOB 00 OTBETCTBEHHOCTU MEXIYHAPOJ-
HBIX OPTaHM3ALMII TyTeM apOUTPasKHBIX TIPOLEAYP
B pamKax IlocToAHHOI manaThl TPETENCKOro Cyaa.
[leticTBUTENIBHO, 3TO OYeHb YHOOHBDIII CII0CO0 pelre-
HJISl BO3SHUKAIOLIMX CIIOPOB II0 CYIeCTBY, O3BOIA-
IOLIMI PacCMaTpyUBATh CIOPBI C YYacTHEM MEX[Y-
HAapOJHbIX opraHmsauumii, 8 ToM unucie OOH u ee
ClleliMaIM3MPOBAHHbIX YUPEXIEeHNIl, ¥ IPUHUMATD
obs3aTenbHble I CTOPOH peutenus [[ynacapsu
2015:156].

[Ipobnema mpuMeHeHUs JAHHO apOUTPaXKHOI
HpPOLEYPhl 3aK/I0YAETCA B TOM, YTO IOPUCHUKIINA
IlocTosAHHON ManaThl TPETENCKOro Cyja Ipu pac-
CMOTpPEHMM CIIOPOB, CTOPOHAMM KOTOPbIX AB/IAITCA
MeX/YHapOJHble OpPraHM3aLMY, PAaCIPOCTPAHAETCA
TOJIDKO HA CIIOPbI, CTOPOHAMM KOTOPBIX BBICTYTIAIOT
MeX/YHapOJHble OPTaHU3aLMU U TOCYAPCTBA WIN
MeX/YHapOJHble OPTaHM3aLMMU U YACTHbIE JINIIA, O
CIIOpax MeX[y MEXIYHapOJHBIMYU OPraHU3aLUAMY
peun He upet [Chesterman 2016:340]. O6 sTom cBu-
JleTe/IbCTBYET IIPOBEICHHDIN HAMV aHa/MN3 (QaKyib-
TaTUBHBIX ApPOMTPAXKHBIX IIPABWI PAacCCMOTPEHMNA
criopoB 1 KoHBeHIIMY O MUPHOM DPeIleHUN MeX[Y-
HapOJIHBIX CTONKHOBeHui 1907 .

Wtak, B cydyae BO3HMKHOBEHMSA CIIOpa MEXIY
CIeNVanM3upoBaHHbIMU yupexxaeHuamu 1 OOH
PeLINTD ero Ipy MOMOLY apOUTPaXKHON IPOLIERY bl
B pamKax [TocTOAHHOI Ta/laThl TPETENCKOTO Cy/la He
IpefcTaB/AeTCA BOSMOKHBIM. To ecTb crenyanusu-
pOBaHHbIE YYPEXJEHUSA MOIYT BOCIIOIb30BaThCA
Takoil (OpMOII paspelieHysi CIIOPOB B CIydae UX
BO3HMKHOBEHM:, IPMYEM KaK C TOCYlapCTBaMM, TaK
U C APYTMMU MEX/[YHapOHBIM OpPraHU3alMAMY, HO
MeXaHM3M CO3[JaHVA apOuTpaxka B CIydae BO3HUK-
HOBEHIA CIOPOB MeXJy CIelaai3/pOBaHHbIMU
yuapexgenusamu n Opraunsanyeit O6befuHEeHHbIX
Harmit ocraeTcst Hepa3paboTaHHBIM.

Taxum o6pasom, B pesy/brarTe IPOBEIEHHOTO JC-
CTIe[lOBaHMs Mbl MOYKEM CHI€/IaTh BBIBObI O TOM, YTO
CylecTByeT Ipo0ieMa OIpefeleHNsaA MeXaHN3MOB
npusnedenyst OOH u crienanusupoBaHHbIX YUpeX-
JleHUI1 K OTBETCTBEHHOCTH 32 HEBBIIOIHEHE B3aJIM-
HBIX 0053aTe/bCTB, MOCKOIbKY JAHHBI BOIIPOC He
YPEryIMpoBaH HY B COITIAIIEHVAX MEX/Y HUMMU, HU B
y4peUTeNbHbIX AKTaX 9TUX OpPraHM3aLMIL.

7 Advisory Opinion “Legality of the Threat or use of Nuclear Weapons”. July 8, 1996.
& Advisory Opinion “Interpretation of the Agreement between the WHO and Egypt”. March 25, 1951. P. 54.
® Advisory Opinion“Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United

Nations”. 1989. P. 77.
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B Xofie maHHOrO MCCIeNOBAHUA MBI NPUIIIU K
3aK/IIOYEHNI0O O TOM, YTO CIelMaaM3MpOBaHHbIE
yupexpeHus, paBHo kak u Opraunsanys O6benn-
HeHHbIX Haumii, ABIA0TCA CyObeKTaMy MeX/yHa-
POJHOTO TIpaBa ¥ UTHOPUPOBATh LIMPOKYI0 MEX/Y-
HApOJIHYIO OTBETCTBEHHOCTD CIIelIMa/TN3MPOBAHHbBIX
YUIpeXIeHUIT KaK UX 0COOBII MPU3HAK HYU B KOEM
Cy4yae Helb3s, IOCKOIbKY IMEHHO 3TOT KpUTepuil
YKa3bIBaeT Ha MX YHMBEPCa/IbHbII XapaKTep ¥ OT/IN-
YaeT MX OT PErMOHANbHBIX opranmsauuii. ITockomnb-
Ky M&XJy CIel1aI13/POBaHHBIMY YYPEXIeHUAMU
n OOH cyulecTByOT JOrOBOpHBIE IPaBOOTHOILIE-
HJIS, KOTOPbIe IOPOXK/AIT ME&X/Y HUMM B3alIMHBIE
npaBa 1 00A3aHHOCTY, TO UX HapylleHle COITIACHO
HNPVHLNITY pacta sunt servanda MOXKeT HOBJIeYb 3a
c006011 OTBETCTBEHHOCT.

Cnenyer oTMETUTD, 4TO CIIELIMANN3MPOBAHHbBIE
YYPEXIEHUA MOTYT MMeTb MeXIyHapofHble 00s-
3aTe/NbCTBA HE TONBKO TOINA, KOIZla OHU ABJIAIOTCA
cTopoHoit goroopa. Ha mpumepe IOHECKO mbt
BUIUM, YTO €C/IM JAHHOE YYpeXfleHMe IPUHANO
Ha cebs o0s3aHHOCTH femo3uTapus o laarckoit
KOHBEHIIMM O 3alMUTe KYIbTYPHBIX LIeHHOCTeN
B IIepMOJ; BOOPYXXeHHOro KoHpmukTa 1954 T, TO
OHO [IO/DKHO HeCTU OTBETCTBEHHOCTb 3a HEBbI-
IOJTHEHNe CBOMX MEX/YHapOIHBIX 00sA3aHHOCTeI
fleno3utapus. B MeXXayHapomHOI mpakTuKe Obln
cyyan Hapymenns co croporsl JIOHECKO mex-
IlyHapOHBIX 06s13aHHOCTeN fenosutapus [[Inba-
eBa 1980:214].

B npepenax cBoeit KOMIIETEHIIY YKa3aHHBIE Op-
raHM3anyuy MOTYT HeCTU npefgycMoTpenHyo Ilpo-
eKTaMU cTareil 06 OTBETCTBEHHOCTI MEXIYHAPOJ-
HBIX OpPTaHM3alMil OTBETCTBEHHOCTb IO 06MUM
IpaBUIaM MEX/JYHApOJHON OTBETCTBEHHOCTY 3a
COBepIlIeHMe MEXIYHAPOJHBIX INPOTHBOIPABHBIX
HeAHUIT MeXIyHapongHbIMK opraHusanusaMu. Ho
B JJAHHOM C/ly4yae peyb He UJIeT O BO3MOXXHOCTU
IPU3BAHUA K MEX/IYHAPOJHOI OTBETCTBEHHOCTH B
pesynbrare pa3bypaTebCTB, CTOPOHAMIU KOTOPBIX
apngorcs OOH u ee crenmanyusupoBaHHBIE Y4-
pexpenusa. Kpome toro, cormamenns Mexgy OOH
U CHeLMaNu3MPOBaHHbIMU YUPEeXeHUAMN Ipef-
YCMaTPUBAIOT IIpaBO IIOCTAEJHUX 3allpalllBaTh
(mpm Ha;mmuum cornacus lenepanpHoit Accambren
OOH) xoHcynbpTaTuBHBIE 3aKM04eHNsT MexXyHa-
popsoro Cyga OOH 1o ropupudeckum BOIpocam,
BO3HUKAIOIMM B IIpefieiaX uX KoMmneTeHuyu. Ilpu
3TOM CHeLMaNN3MPOBaHHbIe YYPEXKEeHNUA 0CTaB-
JIeHbl B JOCTaTOYHO BBICOKYIO CT€IIeHb 3aBUCHU-

moctu or Opranmsaunu O6benvHeHHbIX Harmit
B OTHOLIGHMV CBOOOJBI 3aIpOCa KOHCY/IbTATUB-
HbIX 3aKaodeHMit. Takke clienyanysupoBaHHbIE
yupex/ieHus He 00/1ajaloT MpaBoM oOpalieHNs B
Mexpynapopusiit Cyn OOH no Bonpocaw, 3aTpa-
rMBaIMM oTHoueHM Mexay HuMu 1 OOH umn
MexXAy coboii, a Cyz He MOXKeT paspelraTb CIopbl
IO CYIECTBY MEXJY CIelMann3/pOBaHHbBIMU Y-
pexpenuamu 1 OOH.

M Opranmsanus O6benyuenHbix Harwit, n
CIleNaIM3MPOBAHHbIE YUPEXIEeHNUA ABIAITCA aK-
TUBHBIMY Y4aCTHMKAMU MEX/IYHAPOJHBIX OTHOILIE-
HUIT ¥ 0071afatoT crienupyuyecKoil OTBETCTBEHHO-
ctpio. CrienmanusuposaHHble yupexjenns OOH
ABNAIOTCA  CaMOCTOSATEIbHBIMM, HE3aBUCUMBIMU
MEeX/lyHapOJIHBIMYU OPTaHU3ALMAMH, OTINYAIOLIN-
MICA OT IPYTUX MeXIIPAaBUTETbCTBEHHbIX OpPraHN-
sanui HanmuueM cBs3u ¢ OOH. [eiicTBuUTENBHO,
flaHHble OpraHM3alyuy TECHO COTPYAHUYAIOT, UX
OTHOLIEHNA CTPOATCA Ha NPUHLMIAX COTPY[LHU-
4YecTBa U KOOPAMHALNY, MEX/Y HUMU CYIIEeCTBYeT
MHOYXECTBO 0053aTe/IbCTB 1 BE/NINKA BEPOATHOCTD
BO3HMKHOBEHUA CIopoB. Ilockonbky Bompoc o
HaJleJIeHUI MeXYHapOJHbIX OPraHU3aLUIi CTaTy-
COM, IO3BOJIAIIIMM MM BBICTYIAaTh CTOPOHAMU B
Mexpynapogaom Cyne OOH HeopHOKpaTHO 1Of-
HMMAJICA B paMKaX oOCY)XIeHMsA BOIpoca O pac-
mypenny pomu Cyga v ObII OTK/IOHEH, OH OCTa-
eTcsA aKTyanbHbIM. BHeceHue nonpasok B CraryT
Mexpynapognoro Cyna OOH sABnseTca cloXHbBIM
IPOLIeCCOM, TPeOYOLINM YTBEPXK/IEHNA */3 4IeHOB
Tenepanpuoit Accam6bner OOH u patndukaunn %/
rocypapcts — wieHoB OOH". Ho aTo He ymanser
Ba)XHOCTb YPErylnMpoBaHusA BOIPOCa O B3aMMHOI
OTBETCTBEHHOCTM MEXJYHApOJHBIX OpraHM3a-
uuit. Jlanee, ciefyeT OTMETUTDb, YTO COIJIAINEHUSA
OOH co crennanu3upoBaHHBIMA YUPEXKIEHUAMU
HOCAT OecCpOYHBINl XapakTep. Bo3aMOXXHOCTH MX
IepecMoTpa IpefyCMOTpeHa B COIVIAIIEHUAX, HO
3a nepuog ¢ 1945 r. o HacTosAllee BpeMs OHU He
U3MEHANNCh. MHOIME IIONOXKEHNA COITAalIeHNI]
3a Takoil OONBIIOI CPOK yCTapenyu, a HEKOTOpbIe
BOIIPOCHI, TaKle KaK B3alIMHas OTBETCTBEHHOCTb
3a HEBBINIOTIHEHMe 0053aTeNbCTB, TaK U He ObIIN
sakperenbl. IlosaToMy mpu mepecmoTpe coria-
meHuit Mexgy OOH u cnenmanusmupoBaHHBIMU
YUIpeXXJAeHUAMY HeoOXOAMMO BKIKYUTD B HUX
CTaTby O B3aMIMHOI1 OTBETCTBEHHOCTI MEX/y 3TU-
MM OPTaHU3ALUAMIU.

19 MexdyHapodHbiti Cyd OOH. [nasHeiti cydebHbili opzaH OOH: gonpocel u omeemei. Hoio-Mopk. 2001. C. 70.
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UHCTUTYT NOYETHbIX KOHCYJ1IOB

BBEJEHWE. B cmamve uccnedyemcs npasosoii
CMamyc no4emHoix KOHCYn108, NOPAOOK UX HAZHA-
UEeHUS U BLINOTIHEHUS KOHCYIbCKUX PyHKuuil. Om-
denvHo packpvieaemcsi 00vem PyHKUULL, 8bINONIHI-
eMbLX NOHEeMHBIMU KOHCYIAMU, U 00DeM Npuelsiecuii
U UMMYHUMENO8, NpedoCcmasniemMblX HO4ermHbiM
KOHCYnam 071 becnpensmcmeenHozo ocyusecmere-
HUS C60UX OONIHHOCIHBLX 00A3aHHOCHEI.

Oc06020 6HUMAHUS 3acTyxusaerm 0030p UCmMopuu
CMAHOBIEHUS U PASBUMUSL UHCIMUMYmMaA no4em-
HbLX KOHCYJI08, HAYUHAS € OPeBHOCMU U 00 HACTNOS-
uie20 spemenu. B pamrax ucmopuueckozo skckypca
omaoenvHoe 6HUMAHUE YOeTIAecs 60NPOCY CHAH06-
JIEHUS UHCIUMYmMa no4emHovlx KoHcyn106 6 Poccuii-
ckoti umnepuu, CCCP u Poccutickoti Pedepavuu.
MATEPVIAJIBI I METO[DbI. Mamepuanom ons
UCCTIE008AHUS NOCTYHUNU HAYUHble mPyobl 6edy-
WAUX POCCUTICKUX U 3aPYOeNHHBIX CHeyUanucios 6
obnacmu meioyHapooHozo npasa u OUNIOMAarmuu.
IIpu nodeomoske HAcmMosulell Cramou y4umoléa-
JUCL MPYOblL He MOJIbKO COBPEMEHHDIX ABIOPOS, HO
maxie U KAACCUKO8, bl pabomvt He ymparnusu
ceoetl akmyanvHocmu 0N yeneil 0aHHOT Cramovl.
Memodonozuteckyro 0CHO8Y HAYHHO20 UCCTIE008AHUS
cocmasunuy 06usue U cneyuanvHvlie Memoovl No3HA-
Husg (Ouanexmudeckutl Memoo, Memoovl aHanu3a u
cunme3sa, 0eOyKuuu U UHOYKUUU, CPABHUMENLHO-
1pAasosoti U UCMOPUKO-NPABOBOLL MeroobL).
PE3Y/IBTATBI UICCITEJOBAHMSI. B xode npo-
8e0eHH020 UCCTIe008aHUS NOOPOOHO PACCMOMpeHDL
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cmanoeseHue U passumue UHCIMUMyma no4emHLx
KoHCyn108. [IpoaHanusuposarvl NonoIeHUs Hayuo-
HAMvHO20 3akoHoO0amenvcmea Poccutickoti Pedepa-
WU U Opyeux UHOCHPAHHBIX 20CY0apCcme o novem-
HbIX KOHCYNAX, O mnopsdKe UX HA3HAUEHUS, 00
o6veme ux PyHKUuti, 0 mpebo8aHUsX, 6bl0suUae-
MbIX K Kanoudamam Ha OONHCHOCHb NOUEerHbIX
KOHCY/I08, U UHble HOPMbl, HenocpeocmeeHHo obe-
cheuusarousue 0esmenvHOCHb NOYEMHbIX KOHCY-
7108.

OBCYJXIOEHUE U BBIBOJDbI. B crmamve as-
mop npuxooum K 6vi800y, 4mo OCHOBHAS PONb 8
onpedeneHuU NPasoso2o Crarmyca HoHemHozo KoH-
cyna, nopaoKa ez0 HASHAYEHUS, OCYU4eCeneHUs
UM C80UX PYHKUUTI 0MB00UMCST HAUUOHATILHOMY
3aKOHO0AMenbCmay 20cydapcme u 08yCmopoHHUM
KOHCY/IbCKUM KOHBEHUUSAM, 8 KOMOPbIX npedycma-
MPUBAEMC 803MONCHOC BbINONIHEHUS KOHCYTb-
CKUX PYHKUULL NOUEMHBIMU KOHCYIAMU.

KITIOYEBBIE CJIOBA: mesoyHapooHoe npaso,
KOHCY/bCKoe npaso, Bewnckas koHeeHuus o Kow-
CyNbCKUX cHouleHuAx 1963 2., nouemnvlie KOHCYbL,
UMMYHUMembl U NPpUsUneul, KOHCyIvckue GyHk-
YU, KOHCYNIbCKUE KOHBEHYUU

1A OTUTUPOBAHMA: 3enmennc . 2018. Vn-
CTUTYT IOYETHBIX KOHCYNIOB. — Mockosckuil Jcyp-
Han mexoyHapooroeo npasa. Ne 2. C. 91-101.
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INSTITUTE OF HONORARY CONSULS

INTRODUCTION. The article examines the legal
status of honorary consuls, the procedure for their
appointment and performance of consular func-
tions. The scope of functions performed by honorary
consuls and the volume of privileges and immunities
accorded to honorary consuls for unhindered fulfill-
ment of their official duties are separately disclosed.
Particular attention deserves an overview of the
history of the formation and development of the in-
stitution of honorary consuls since antiquity to the
present time. Special attention is given to the context
of historical excursion to the establishment of the In-
stitute of Honorary Consuls in the Russian Empire,
the USSR and the Russian Federation.
MATERIALS AND METHODS. The materials
for the study were the works of leading Russian and
foreign specialists in the field of international law
and diplomacy. The preparation of this article took
into account the works of not only modern authors,
but also classics whose works have not lost their rel-
evance for the purposes of this article. The method-
ological basis of scientific research was made up of
general and special methods of cognition (dialectical
method, methods of analysis and synthesis, deduc-
tion and induction, comparative legal and historical
legal methods).

RESEARCH RESULTS. Based on the results of the

1. BBenenne

HCTUTYT MOYETHBIX (HELITATHBIX) KOHCY-

I / I noB (p. consuls electi, consuls marchands;
aHrI. honorary consuls, non-career consuls,
unsalaried consuls) 1o IpaBy MOXXHO CYUTAaTb Ofi-
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study, the article analyzes in detail historical aspects
of the establishment and development of the institute
of honorary consuls. The provisions of the national
legislation of the Russian Federation and of other
foreign states regulating the appointment of honor-
ary consuls, the scope of their functions, establishing
separate requirements for candidacies for the post of
honorary consuls, and other issues directly related to
the activities of honorary consuls are analyzed.
DISCUSSION AND CONCLUSIONS. In the
article the author comes to the conclusion that the
main role in determining the legal status of the hono-
rary consul, the procedure for his appointment, his
functions, is assigned to the national legislation of
the states and bilateral consular conventions, which
provide for the possibility of performing consular
functions by honorary consuls.

KEYWORDS: international law, consular law, the
Vienna Convention on Consular Relations of 1963,
honorary consuls, immunities and privileges, con-
sular functions, consular conventions

FOR CITATION: Zelmenis J. Institute of Hono-
rary Consuls. - Moscow Journal of International
Law. 2018. No. 2. P. 91-101.
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HUM M3 YCTOSABIIMXCA B MEX/YHAPOLHOM IIpaBe.
I[Ipu aHanmM3e MpaBOBOrO CTaTyca 1 0ObeMa (PyHK-
LI KOHCY/IOB B JipeBHOCTU U B CpefiHue BeKa MbI
BIJIUM, YTO OHM BO MHOTOM COBIIAJAIOT C COBpe-
MEHHBIM MHCTUTYTOM IIOYeTHBIX (HEIITAaTHBIX)
KOHCYJIOB.
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Y>ke B KOHIle TIPOLIJIOrO CTONETH:A B MUpe Ha-
CYNTBHIBANOCh 6omee 10 ThIC. MOYETHBIX (HelTar-
HBIX) KOHCY/IOB, a B Hayaje XXI B. aTo 4nucno yp-
Bomnoch [Stringer 2011:67; Xavarypsu 2014:52].
[lnpoxo uCHONb30BaNM ¥ MUCIOAb3YOT 3TOT
uctutyt CIIA, Benukobpuranms, Vcnanus,
Hopserusa, llsenus, Janusa, OuHIAHINA U T.A.
[bo6bineB, 3ybxoB 1986:249-250, 253-257; Ila-
BenbeBa, Cupoposa 2015:115-120; Lee, Quigley
2008:521; Stringer 2011:79-91]. B mpomnoM mo-
YeTHble KOHCY/Ibl 3a4acTYH 3aMEeHANU [MIIOMA-
TUYECKUX TIpeNCTaBUTeNeil M INTATHBIX KOHCY-
JIOB JyIA TOCYAAPCTB, MEX/Y KOTOPBIMU He ObLIN
YCTaHOBJIEHBI MM OBbUIM PasopBaHbBl AMIUIOMA-
TUYEeCKMe OTHOoLleHNA. Tak, Halpumep, Korja B
1970-x rr. HupepnaHabl 3aKpbUIM IIOCONBCTBO B
[lIpu-Jlanke, 3TO rOCYHAapCTBO OBIIO MpefCTaBIIe-
HO TeHepa/JbHbIM NOYeTHhIM KoHcymoMm [Cooper,
Heine, Thakur 2013:490]. AKTMBHO BO3MO>XHO-
CTbI0 Ha3HAYATb IIOYETHBIX KOHCY/IOB IO/Ib3YIOTCA
1 PaclIMpPeHMs CBOEro IPUCYTCTBUA MUKPOIO-
cymapctBa JIrokcem6ypr, Can-Mapuno, Monaxo,
JIuxtenmreitH [Stringer 2011:77-79].

[TonyApHOCTh MHCTUTYTA NMOYETHBIX (HelITaT-
HbBIX) KOHCY/IOB MOXXHO OOBSCHUTb HECKOIbKM-
My QakTopaMu. Bo-IepBbIX, MOYETHbIE KOHCYIIbI
B OOJIBIIMHCTBE CTy4aeB HA3HAYAITCA U3 YMC/IA
TPaX[AH IIPEfiCTaB/IAEMOIO TOCYAapCTBa, OCTOSH-
HO IPOXXMBAWIINX B CTPaHe IPeOBbIBaHMA, VI JKe
U3 YNCTA TPaXJaH TOCYJapCTBa IpeObIBaHUA M1
n060i1 Pyroil TpeTbeil CTPaHBI, YTO IIO3BOJIAET
HpefCTaB/IsAeMOMY TOCYAApCTBY M30eXaTb JIMII-
HJX PacXofioB Ha pasMellleHe M COflepyKaHme 3TUX
JIOJKHOCTHBIX JIUI, HA TEPPUTOPUY JPYTOI CTPAHBL
Bo-BTOpBIX, KaK yKa3aHO B BeHCKOJI KOHBEHLIMU O
KOHCY/IbCKMX CHolleHusAX 1963 r. (manee — Benckas
KOHBEHIVSI 1963 I.), MHCTUTYT MOYETHBIX KOHCY/IOB
HOCUT (paKy/IbTaTMBHBIN XapakTep', 4TO JjaeT BO3-
MO>XHOCTb TOCY[JApCTBY CaMOCTOSITE/IbHO DelLIaTh,
OYyAyT /M OHO B KOHKPETHOM C/Ty4yae Ha3HA4aTh He-
IITaTHOTO (IIOYETHOTO) KOHCY/a, IIPUHMMATDb €ro
WIN HeT?.

Eme omHMM IpeMMylecTBOM MHCTUTYTa IIO-
YeTHBIX KOHCYJ/IOB ABJ/IAETCSA TO, YTO OHY 110 061eMy
IPaBWIy He IONYYaloT BO3HATPAX/IEHUA OT Ipef-
CTaB/IAEMOrO TOCY[APCTBA 33 BBIIOTHEHUE CBOUX
KOHCY/IbCKUX (DYHKIIVIA, ¥ 9TO OT/IMYYE OT IITaTHBIX
KOHCY/IOB YIIOMVHAeTCA KaK OCHOBHOE B JIOKTPU-
He eme XIX B., a umenHo B tpyne @.O. MapreHnca
«O KOHCy/lax ¥ KOHCY/IbCKOJ IOPUCAVIKLINM Ha
Bocroke» [Miiller 2014:872-891]°. 9rta ocobeH-
HOCTb, VICXO#A U3 SKOHOMMYECKVX COOOpaKeHMWit,
OYeHb BBITOJHA JIA MIPEICTAB/IAEMOTrO rOCYAapCTBa
[Stringer 2011:76-77]. IloaTOMy 3aKOHOMEPHO, YTO
B MeCTax, Ijie CTpaHe O6b710 ObI 06peMeHUTEeIbHO CO-
fiep)KaTh AMIUIOMATMYECKUX IpPefCTaBUTENIeN WM
IITAaTHBIX KOHCY/IOB, HO IZie HeoOXOAyMa HOMOIIb
€ro rpaxKAaHaM B TOCYZiapCTBe IpeObIBaHNA, 3a4a-
CTYI0 HasHA4YalOTCs MOYeTHble KOHCYmbl [Quigley,
Aceves 2011:5; Stringer 2011:63].

B 1eom, Kak 3aK/II0Ya0T HEKOTOPbIE UCCTIEN0Ba-
TeJ, C KOTOPBIMI MOXKHO COTJIACUTBCS, HOBBIIIEHNE
PO/IM HOYETHBIX KOHCY/IOB COOTBETCTBYET BO3HMUK-
ureii B cepeguHe XX B. TEH/IEHIIMM 10 Ilepejade psafa
Oo(UIMATIBHBIX KOHCYIBCKUX (QYHKIMII TPeTbUM
JIMILIaM, PaBHO KaK U TeHJ[eHLVM IIepefjaBaTh afiMu-
HJCTPATVBHBIE KOHCY/IbCKMe QYHKLMM HErocynap-
CTBEHHBIM YUPEXJIEHNAM, TAKIM KaK BI30BbIE LIeH-
Tpbl M TypucTudeckue areHrcrsa [Constantinou,
Kerr, Sharp 2016:169].

2. VIcTtopus cTaHOBIIeHUA MHCTUTYTA
MOYETHBIX KOHCY/IOB

IIpoo6pa3oM MHCTUTYTa COBPEMEHHBIX KOHCYIOB,
a TOYHee, ITOYETHBIX KOHCY/IOB, MOKHO CYMTATh MH-
CTUTYT IPOKCEHOB B aHTUYHON Ipennu 1 MHCTUTYT
nperopos B JIpeBHem Pume. IIpokcennl (mp.-rped.
npoéevog, ot &evog — aykesemerr) ObUIM TODKHOCT-
HBIMI JIMIIAMY, KOTOPbIe M30MpaCh 13 YNCTIa TIpefi-
CTaBUTe/IeNl 3HATY TOPOJA-TOCYapcTBa (Tosmica) s
3aIlJUThI IIPaB ¥ MIHTEPECOB MHOCTPAHHBIX IPAKIAH,
HPOXMBAILINX VI BPEMEHHO IIpeObIBAOIINX B
aToM nonuce. CHava/Ia MHOCTPAHHbIE TPaXKJjaHe CaMi

T CMm. cT. 68 BEHCKOW KOHBEHLMW O KOHCYNbCKNX CHOLWeHMAX oT 24 anpena 1963 r. Joctyn: http://www.kdmid.ru (aata 06-

paweHna:15.04.2018).
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2 MexoyHapooHoe npago: YuebHuk: B2 m. T. 2. NMog pead. A.H. BoinerkaHuHa. 3-e nsg. M. lOpaiit. 2016. C. 61 (aBTOp rnasbl -
I.B. bobbines). Cm. Takxe: Wckesny W.C., Mogonbckuin A.B. Junnomamuyeckoe u KoHcyneckoe npago. YuebHoe nocobue.
Tambos: N3g-80 TITY. 2014. C. 10.

3 BuyactHocTu, O.0. MapTteHc nucan: «[o3tomy 6b110 6bl NPaBMIbHO Ha3BaTb KOHCYNIOB 136MpaeMbix MPOCTO KOMMepYe-
CKUMU areHTamu, nbo nHaye Henb3a n3berHyTb COMBUMBOCTM B onpefeneHny npas n 06s3aHHOCTEN KOHCYNoB. HekoTopble
NpaBUTENbCTBA, TaKMe KaK aBCTPUICKOE 1 NCMAHCKOe, Ha3blBalOT KOHCYIOB 113 HEFOLMAHTOB «MOYETHbIMM», TaK Kak OHU HU-
Kakoro BO3HarpaxpgeHuvs 3a CBov Tpyfbl U3 Ka3Hbl He nonyyaiot» (MapteHc ©.0. O KoHCynax U KOHCYNbCKON I0PUCANKLMUN
Ha BocToke. CI16.: Tunorpadus MuHuctepcTsa nyTein coobuieHms (A. beHke). 1873. C. 580).
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u30Mpamu cebe IPOKCEHOB, HO3Hee ITO IIPABO Ilepe-
IIJI0 K HapOJHOMY COOpPaHMIO, @ MOKPOBUTETHCTBO
IPOKCEHOB CTaI0 0QOPMIIATBCS JOTOBOPOM.

Kax oTMeyan OCHOBOINOJIO)KHUK POCCUIICKOI
JIOKTPMHBI KOHCy/IbcKoro mpasa [.B. BoObiies,
«IIPOKCEH MMeT OQUIMATIBHBIA CTATyC IO OTHO-
IIEHNI0 K TOCYAApCTBY, KOTOPOEe OH IPefCTaBIIAN,
OH He UMe/ HUKAKOTO CIIeL[Va/IbHOTO CTaTyca B
ero co6CTBEHHOM TOCYapCTBe-TOPOfie, Ifie K HeMy
MOI/IY IIPUMEHATDb NMpUHYXzeHre. C y4eToM 3TOro
IPOKCEHOM Ha3Ha4ya/loCh /NI, IO0/Ib30BaBIIeeCs
OonpIIMM BIMSAHUEM B CBOeM rocymapcrae»’. Tak,
no yreepxjenuto B.JI. CanyoBa, «B OTHOIIEHUM
OIleKaeMbIX MHOCTpAHIIeB OHM OOJIajia/ Helpepe-
KaeMBbIM aBTOPUTETOM, pellieHs UxX Obuin be3aren-
JIALVIOHHBIMI®.

B ¢yHKIMM MPOKCEHOB BXOAM/IA 3allMTa MHTe-
PecoB MHOCTPAHHBIX I'PAKIAH B MECTHBIX CyaxX I
TOCYapCTBEHHBIX OpraHaX, IpeJCTaB/IeHNe UHTe-
PecoB MHOCTPaHHBIX TPaXJaH IPY COBEPLICHUN
VIMYIIECTBEHHBIX CflenoK. OHM BBICTYIIaIN B Kade-
CTBE CBUJETENEN IIPYU COCTABICHUM 3aBellaHui,
COZIeICTBOBA/IN KYIUIe-TIPOJaKe TOBAapoOB 1 00e-
criednBany 3aiiMbl. Takue JO/DKHOCTHBIE JIMIIA Ya-
CTO M30Mpamnuch apOUTpaMu MU PacCMOTPEHNU B
MECTHBIX CYlaX CIOPOB C y4acTUeM MHOCTPAaHHBIX
TPaXK[jaH, HaJl KOTOPBIMM OHM OCYIIECTB/IS/IA IIO-
KPOBUTENbCTBO. Yepes3 IPOKCEHOB MHOIZA BEMVCH
IVIUIOMAaTIYeCKye TIeperoBOpbl, a MOPOil U caMu
OHJ BBIIIO/IHA/IM Ba>KHbIE AMIUIOMATNYECKIe TIOPY-
YeHMsA, HAIpYMep IPUHMMAIN MHOCTPAHHBIX IIO-
C7I0B U obecrieynBamy MX JONYCK Ha coOpaHus, B
XpaMBl, TeaTpsl, U T.1.

Il 3 dexTNBHOTO OCYIIeCTBIEHUS] CBOUX
GbYHKIMIT TIPOKCEHDI HAZIEANNCH OINpee/IeHHbIMI
HOPMBWIETMAMM ¥ UMMYHHUTeTaMM. B wacTHOCTH,
IPOKCEHBI MIMe/N MPaBO MOMELIATh Ha JBEPY CBOe-
ro foma rep6 1onca, KOTOpbIil OHM IIPeACTaBIIAIN;
y HMX OBUI JOCTYI Ha 3acefjaHys HapOJHbIX coOpa-
HIIL; OHM MOIIM IIPUOOPeTaTh HeIBIDKMMOE UMY-
I[eCTBO ¥ BJIafIeTh UM; ObUIM 0CBOOOX/IEHBI OT psifia
TOLIIVH 11 HAJIOTOB; MIME/IM IIPaBO Ha IepBOOYepes-
HOe PacCMOTpEHMe JIe/l C MX Y4acTVeM B MeCTHBIX
cypax. O6beM NIpUBMIEINI ¥ UMMYHUTETOB IPOK-
CEHOB, a TAKXKe MX PYHKIUM Pa3/INYaliCh B 3aBUCU-
MOCTH OT IIOJIUCA.

B nepuop IpeBHero Puma Ha cMeHYy MHCTUTY-
Ty IPOKCEHOB IPUXOAUT MHCTUTYT IIPETOPOB, WK
praetor peregrinus (OT nart. peregrinus — MHOCTpaHel,
praetor — 3aLUTHUK) — «3AIUTHUKOB MHOCTPAH-

es». [IpeTop OBUI JOIDKHOCTHBIM JIMIIOM, paspe-
IIABIINMM CIIOPbI KaK MEX/[y MHOCTPaHI[AMM, TaK 1
MeX/y PUMIAHAMU UM MHOCTPAHIAMU B COOTBET-
CTBUM C IpuHUunamu jus gentium. IlocpemcrBom
9IMKTOB (M3BellleHMIl), M3[aBaeMbIX IIPeTOpaMIu,
VHOCTPAHL[aM MPeJOCTaB/IANaCh JIMYHAA CBOOOA
VI TIPaBO BJIAfIeTh ABVDKMMBIM MMYyIiecTBOM. DyHK-
MY TIPETOPOB TIONHOCTBIO COBNAAAMN C QYHKIMA-
MU IIPOKCEHOB B aHTUYHOI [penym.

JI. AHIWIOTTH, CpaBHMBAsA MHCTUTYT IPETOPOB
C COBPEMEHHbIM VIHCTUTYTOM KOHCY/IOB, OTMeYall,
4TO «TaM CaMO TOCYAApCTBO IOCPEACTBOM COO-
CTBEHHBIX OPTaHOB OKa3bIBA/lO IIOKPOBUTEIbCTBO
VHOCTPAHIL[aM, TOTIa KaK B COBPEMEHHBIX YCTIOBUAX
OTEYEeCTBEHHOE TOCY[APCTBO IOKPOBUTEIbCTBYET
CBOUM TpaXk[jaHaM, Ha3Hayas [/I1 TOrO CBOMX CITy-
JKaIllMX B TOCYZIAPCTBO, I7ie 9TU IPaXkaHe HaXO[AT-
cs» [AunmnorTu 1961:245].

ITomnmo mHCTHTYTA TpeTOPOB B [IpeBHeM Pume
CYI[eCTBOBA/ elle M MHCTUTYT HaTPOHOB (IarT.
patronus, OT pater — OTell), 3aLIMIABIINX NHTEPECHI
rOpoZia VI IIPOBUHLIVM HOJ, MX IIOKPOBUTETbCTBOM
B Pume. Yka3pl 0 maTpoHa)ke ObIIM BBITPAaBMPOBA-
HbI Ha JOCKaX 13 OPOH3BI M1 MPaMopa, HOCUBIINX
HasBaHMe tessera hospitalis. B 4ucno BmusATeNbHBIX
naTpoHoB Bxopw Iunepon (6pi1 marpornom Cu-
mwmn), Lesapp (marpon Xuoca), Karon (marpon
Kunpa n Kannagoxnn) u [Immunit Miaapmmit (ma-
TpoH Komo).

Comnocransasg 06beM QYHKIMIT, BBIIOTHAEMBIX
IpeTopaMyl ¥ HaTPOHAMM, MOXXHO OTMETUTD CIie-
AyOILIVe pasandus MEXAY 3TUMU WHCTUTYTaMI.
B 06s13aHHOCTY TPeTOPOB BXOAN/IA 3ALIUTA INYHBIX,
VIMYIIECTBEHHBIX ITPaB IHOCTPAHHbIX IPa>K/jaH, BbI-
TEKAIOIIMX U3 TOPrOBON JIeATeTbHOCTH, TOTAA Kak
HATPOHBI B 00JIbLIIETT CTETIeHN 3aHMMAIVCh 0011[eTo-
JIUTIYECKVIMY BOIIpOcaMy (BefieHNeM I1eperoBopos,
3aK/IIOYEHMEM COIVIALICHNUIT, PacCMOTPEHNEM CIIO-
POB MEXJly pUM/IAHAMY Y HEPUM/IAHAMM U T.J.).

B CpenHne Bexa QyHKIMM KOHCY/IOB pacIIups-
0TCS, CO3JAI0TCA CY/bI, BO3I/IAB/IAEMbIE KOHCY/IAMIL.
OTH JO/DKHOCTHBIE JIMI[A BBHIOMHAIN KaK KOHCY/Ib-
CKHUe, TaK U AUIUIOMaTH4ecKue (QYHKIMMU, OTHAKO
TaKoe IO/IoXKeHue fien Obto m3MeHeHo Bectdarnp-
CKIUM MUPHBIM JOrOBOpoM 1648 TI., 10 KOTOpOMY
KOHCY/IbCTBA JIMIIVINCH NTPaBa BBIIONHATD JUILIO-
MaTu4ecKye QyHKIUIL.

Yro KacaeTcsa MHCTUTYTa KOHCYNOB B Poccun, To
POCCHIICKYIe KOHCY/ILCTBA M3HAYAIbHO CO31aBaliCh
KaK TOCYJapCTBEHHbBIE YUPEXMIEHNA, HaJeleHHbIe

4 Bbobbines IB. KoHcynbckoe npago. YuebHoe nocobue. M.: Hdopmiopnut. 2010. C. 6.
> CaHyoB B.J1. YuebHuk koHcynbckozo npasa. M.: Tocnspar. 1926. C. 16.
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ny6nyHpIMH TomHOMounAMY. Yxxe B XVIII B. poc-
CHIICKOe HPaBUTENbCTBO TPeOOBAIO HPEfOCTaBIIe-
HIA KOHCYJIaM OCOOBIX IPVBUIETUIT Y UMMYHUTETOB
Ha TEPPUTOPMUU CTpaHbl mpebbBanHusA. VX 06BbeM
OIIpeMe/ANCA MIPUHLMIIOM B3aUMHOCTU: MHOCTPAH-
HBIM KOHCY/IaM IIPEfJOCTABJIANOCh CTONIBKO K€ MM-
MYHUTETOB ¥ TIPUBWIETUI, CKOJIBKO POCCUICKUM
KOHCY/IaM — B 3apy0e>KHBIX TOCY/JapCTBaX.

PacuBer MHCTUTYTa 1OYETHBIX KOHCY/IOB IpPU-
nresicst Ha nepuop npasnenus Ilerpa I, korpa pes-
KO BO3POC/IO KOINYECTBO KOHCYNbCTB Poccuiickoin
UMIIEpUY, YYPEeXKIEHHBIX 3a pybexxom (Amcrep-
mam - 1707 r.., Benenyusa - 1711 r,, ITapmwx - 1715,
ITexnn - 1719 1, Terepan - 1720 1., bopmo u Kapuc -
1723 1.). B Poccumiickoit ummnepun neper Ilepsoii
MUPOBOJ1 BOJHOJ HacYUTbIBanoch cabiie 300 mo-
YeTHBIX KOHCYJIOB, T.€. BBOE OO/IblIIe, YeM IITaTHBIX
[XayaTypsin 2014:52].

B nepsble rofpl ocie peBOMIOLMN 3TOT MHCTU-
TYT IBITAINCh COXpaHUTb U pasBuBarh. B CCCP,
OJIHAKO, IIPMHAJIEKHOCTb Ha3HAYaeMbIX I10YETHbBIX
KOHCYJIOB K TIPO(COI03HBIM U APYIUM OOLIeCTBEH-
HBIM KpyraM 3apyOeXHbIX CTpaH He HPMBETCTBO-
Bajlacb IIPaBUTENbCTBAMM 3aIAJHBIX TOCYHAPCTB
[VBanenko 2002:186], a B manpHelileM Bpaxzueo6-
Has MONMUTYKA MHOTMX BeJYIVX 3allafIHbIX Jiep>KaB
o otHoeHnto kK CCCP u BoBce npuBena K ynagxy
3TOTO MHCTUTYTa B OO/NBLIMHCTBE COLMAMMCTIYE-
ckux rocygapcts (kpome FOrocnmasum) [Lee, Quigley
2008:516]. BospoxkjieHre WMHCTUTYTa IOYETHBIX
KOHCY/IOB HacTynuio B 70-x rogax XX B., 2 UMEHHO
B 1976 1., xorna Koncynbcknit ycraB CCCP npenyc-
MOTpe/I IIPAaBOBOE OCHOBAHMeE [I/I1 Ha3HAUYeHUs He-
IITAaTHBIX KOHCYNOB U3 4ncia Kak rpaxpan CCCP,
TaK U MHOCTpaHILeB. BMecTe ¢ TeM Hayasl UCIIONb30-
BaTbCA 3TOT MHCTUTYT IO37iHee, Korga Ilonoxenne
o HemtaTHOM (modetHOM) KoHcye CCCP 1988 r.
yrounmno ¢yHkumy takux ymy. IIpaBpa, HasHa-
4eH B COBETCKOE BpeMs OBIT BCETO OJMH MOYETHBII
KOHCyn — B JlaTmHCcKoll AMepuke. BriocnegcTBunu
poccuiicKoe IpaBUTeNbCTBO Ha4yalo Ha3Ha4YaThb He-
IITaTHBIX KOHCY/IOB 4Yallle, II0/Ib3yACh TeM, YTO Ta-
KOe HasHayeHue, B OT/IMYMe OT Ha3sHAYeHMs:A IITaT-
HBIX KOHCYJIOB, MOJKET IIPOU3BOIUTHCS He B3aMMHO,
a B OJHOCTOpPOHHeM IHopsfke [Zonova 2011:191;
Lee, Quigley 2008:518].

B nacrosiee BpeMa poCCUIICKIEe IIOYETHBIE KOH-
CYJIBI IEJICTBYIOT B 24 cTpaHax Mupa’.

¢ Wckenu N.C., Mogonbckuin A.B. Ykas. cou. C. 103.
7 bob6bines I.B. Ykas. cou. C. 146.

3. IlonaTue u NOPATOK Ha3HAYEHNA
MOYETHBIX KOHCY/IOB

[TonbiTku cHoOpMyIMpoOBaTh OIpefie/ieHNe II0-
4eTHOT'0 KOHCY/Ia IIPefIIPMHMMA/IICh B TPY/aX Befly-
IIMX OTE€YeCTBEHHBIX 1 3aPYOEeXKHBIX CIIeIVIa/TICTOB,
a TaKKe B aKTaxX HaIMOHA/IbHOTO 3aKOHOJATe/IbCTBa
Pa3HBIX roCyfapcTBs. Tak, HeMeLKIIT PUCT-MeX]Y-
HapopHMK B. YMOpaiit man ciepyomee omnpeperne-
HJle IIOYeTHOTO KOHCY/Ia: «HELITaTHBIM KOHCY/IOM
ABJIAETCA JIMIIO, Ha3HAYeHHOE KAKUM-MOO Tocy-
APCTBOM, HeO0A3aTe/bHO MMeKIlee €ro Tpax-
JAHCTBO M HeOOsA3aTe/IbHO HAXOffAllleecs Ha €ro
TOCYapCTBEHHOI CTyX0e, C Lie/bl0 OCYIeCTBIe-
HJA B KaueCTBe ero NpefiCTaBUTe/s Ha TepPUTOPUM
PYTOro TOCYAapCTBa, T OHO OOBIYHO MMeeT CBOe
IOCTOSHHOE MECTOXXUTEIbCTBO 1 IJje OHO HEPENKO
3aHMMAETCA YaCTHOM IIPeANPUHMMATENbCKON Jesd-
TeTbHOCTDI0, KOHCY/IbCKUX (PYHKIWIA, B CBA3Y C YeM
TOCYapCTBO MpeObIBaHMA IIPEJOCTABIAET MY IIPU-
BWIETMY ¥ IMMYHUTETBI B IIPefiefiaX, KOTOpble 00-
YCTIOB/IEHBI JIeATeNbHOCTBIO JAHHOTIO JIMIIA B Kaye-
CTBE IIPEfiCTABUTEA MHOCTPAHHOIO TOCY/iApCTBa»
[BobsineB, 3yoxoB 1986:247].

Ompepenenya IMOHATHMA IOYETHOIO KOHCY/IA
MOYKHO HaliT! 1 B TPYAAX POCCUIICKMX IIPaBOBENOB.
Tak, cornmacHo TpaxkToBke I.B. BoOblneBa, «I104e THHII
(HeIITaTHBIN) KOHCYI — 9TO JIALI0, He COCTOsIIIee Ha
TOCYapCTBEHHOI CTy)x0e, HO BBINOMHAIIEE OT-
Jie/IbHble KOHCY/IbCKYME (YHKLVMM IO MOPYYEHNIO
IpefCTaB/AEMOr0 IOCY/JapCTBa 1 C ABHO BbIPaXKeH-
HOTO COIVIACHSA TOCY/JapCTBA MPeObIBAHNAY .

Cxoxee onpefe/ieHNeé MOXHO BCTPETUTb U Y
Ipyroro poccuiickoro y4yesoro, I.9. JlannHa: «mo-
YeTHBII (HELITATHBIIT) KOHCYI — 9TO JINL[0, He COCTO-
sAlllee Ha rOCY/JapCTBEHHO, JUIIOMATUYECKON UK
KOHCY/IbCKOJ CTy»0e, HO BBIIOJIHAILIEe OTHENb-
Hble KOHCY/IbCKIe PYHKIMNU B CTpaHe IpeObIBaHMs
IO TIOPYYEHMIO TIPECTAB/IAEMOTO FOCYAApCTBa»®,

B nonosxernn MUJT Poccnu ot 13 okts16pst 1998 1.
«O noyetHoM KoHcyre Poccuiickoit Pepeparmm» (na-
nee — Ilonmoxkerne 1998 1.) maeTcs cremyroliee ompe-
JiefieHVie TIOYeTHOTO KOHCY/a: ««[IodeTHbII KOHCYm
Poccniickoit Pemepanym» o3HavaeT m0b60e U0, He
ABJIAIOLIEeCs IUTaTHBIM KOHCY/IBCKUM JIODKHOCTHBIM
JIMIIOM, KOTOPOMY IIOPYY€HO BBIIIO/THEHE OT/E/IbHBIX
KOHCY/IbCKMX (PYHKI[MIT Ha TepPUTOPUM TOCYAPCTBA
npebbiBanyst oT uMeHn Poccuiickoit Oepeparym»’.

& JNanuH 3. KoHcynbckasa cnyx6a. YuebHoe nocobue. M.: MexpayHap. otHowweHuA. 2012. C. 180.
° TMonoxeHune MU Poccum oT 13 okTAbpA 1998 1. «O noyeTHOM KoHcyne Poccuiickon ®epepauumy». Joctyn: http://www.

kdmid.ru (gaTa o6pauieHus: 15.04.2018).
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B akrax Hal[MOHAJbHOTO 3aKOHOJATENbCTBA TO-
CYIapCTB COJepXKaTcsl HOPMBI, IpefycMaTpyBaio-
1ye OIpefie/ieHHble TPeOOBaHNUA K KaHAUAATYpaM
Ha JIO/DKHOCTb IIOYeTHBIX KOHCY/IOB, HEKOTOpBIE 13
KOTOPBIX 0006111a/IICh B MEX/[YHaPOLHO-IIPaBOBOI
poxTpuHe. Eme 9. me Barrens B XVIII B., a 3atem
P. ®ymmop B XIX B. yKasbiBamu Ha TO, YTO HEOO-
XOAVMO Ha3HAayaTb MOYETHBIX KOHCY/IOB U3 YNCTIA
TpaXJaH MpefCTAaBIAEMOr0 TOCyapcTBa, B IIpoO-
TUBHOM CTy4dae HeJb3s OXUJATb JIOATbHOI'O OTHO-
IIeHVsI K VCIIOJTHEHUI0 KOHCY/IbCKMX 00513aHHOCTeI
[Vnbun 1969:69; Lee, Quigley 2008:515].

B ITonoxennn 1998 1. B cBA3M C BOIPOCOM I'Pax-
JAHCTBA ITOYETHBIX KOHCY/IOB TOBOPUTCSA, YTO «IIO-
YeTHBIM KOHCYJIOM MOXeT OBIThb KaK TPaK[JaHUH
Poccuiickoit ®epepanuy, Tak ¥ IpaXAaHUH MHO-
CTPaHHOTO TOCYAAPCTBa, U3 YNUC/IA /UL, 3aHUMAIO-
VX BUAHOE 0011eCTBEHHOE MIO/IOKEH e B TOCYap-
CTBe IpeObIBaHMs ¥ 00/1ajaloluX HeoOXOMMBIMM
JAMYHBIMM KadyeCTBaMI, a TaKXXe MMEHUUX BO3-
MO>KHOCTb JO/DKHBIM 00pa3oM BBIIOHATbH BO3JIO-
JKeHHbIe Ha Hero KOHCY/bckye ¢yHKuym»'’. B VIH-
crpykunu MU bonrapun 1999 r. «O HazHaueHun
HOYETHBIX (HeLITaTHBIX) KOHCYIbCKUX [O/DKHOCT-
HBIX /ML B JPyTUe TOCYlapCTBa» TOBOPUTCH, YTO
«KaHAUJATYPY Ha MO/DKHOCTb ITOYETHOTO KOHCY/Ia
HY>KHO Ha3HayaThb U3 YMC/Ia MECTHBIX IPaXJaH U B
TaKUX MeCTax, Ife AMIUIOMaTH4YecKoe IpefcTaBu-
TEeNbCTBO U KOHCY/IbCKOE YUpeXkfieHle He B COCTO-
AHUM 9P PEKTUBHO OCYIIECTBIATh CBOM QYHKIVIN.
Hasnauenne Bxomgut B komneTteniuio MIV] bonra-
pui, a 0TOOpP KaHAUAATYP — B KOMIIETEHIIIIO JUIIIO-
MaTM4eCcKOTo IPefiCTaBUTENbCTBA U KOHCYIbCKOTO
yuapexpenus»''. B unctpykunu Munncrepcrsa ¢u-
HaHCOB benbruy 1955 . 3aKpenieHo, 4To «IITaTHbIE
KOHCYJIbI, KPOMe TOCY/JapCTBEHHO CTyXObI, He 3a-
HVMMAIOTCSI HUKAKOJ NPOQeCCHOHAIBHON JiesTeNb-
HOCTbIO, OHY OOBIYHO OBIBAIOT MOJAHHBIMY HAHM-
MaIOIIero MX FOCYapCTBa; KaK 1 Bee CIyKalllle, OHI
MO/Ty4aloT XKa/noBaHbe. KoHCY/IbCKIe JOMKHOCTHDIE
NNILIA, He COOTBETCTBYIOIIME STUM YCIOBMAM, CUUTA-
I0TCs HellTaTHbIMM» [Bo6bLeB, 3yOkoB 1986:248].

B pononHeHue MOXXHO OTMETHUTDH, YTO IIOPOI
BOXHYI0 PO/Ib B HasHAYEHMM WIM YTBEPXKJeHUU
KaH[U/IaTyp Ha IOCT MOYeTHOTO KOHCY/a UIPAIOT
MeCTHbIe WIN PeriMoHalbHble OpraHbl BIacTy. Tak,
B IllBenuy MpaBUTENIbLCTBO IPOBUHLMII IIPOBEP:-
eT pe3loMe TaKOro KOHCY/Ia 1 IPOBOAUT C HUM CO-

0 Cm.n. 1.2 . I NonoxeHua 1998 r.
" Bbo6bines IB. Ykas. cou. C. 148.

OecenoBaHye Tepey HasHaueHMeM. Ha ocHoBaHuM
LIBENLIAPCKON, @ TAKXKE UTAIbAHCKOM, JATCKOM, TO/I-
TIAHJCKOI ¥ KaHAJICKOI NPAaKTUKM X HOPMAaTVBHOTO
perympoBaHya MOXXHO BUJETb, YTO, XOTA Tpebo-
BaHMe K I'PaXJAHCTBY KaH/IU/laTa CTPOro He 3aKpe-
IUIEHO, IPeAIoYTeHNe OTAAeTCA IPaKfjlaHaM ToCy-
flapcTBa MpebbIBaHMA. B HEKOTOPBIX cTpaHax Takoe
HO>KeJIaHVe Ha YPOBHE 3aKOHOJATe/IbCTBA UM TIOf-
3aKOHHBIX aKTOB He IIPOINCaHO (®PI, Hopserns,
KazaxcraH), Torga kak B Apyrux Kakue-mib6o HOp-
MaTVBHbIE JJOKYMEHTbI 110 3TOMY BOIIPOCY IIOIPO-
cty orcyTcTBYIOT (Benmmkobpuranus) [Lee, Quigley
2008:522-523].

Ecnmu nopbITOXNUTD BBINIEN3TOXKEHHbIE TPe6o-
BaHMA K KaHIMJATYpaM Ha [JO/DKHOCTY IIOYETHBIX
KOHCYJIOB, MOXXHO CJieflaTb BBIBOJ, YTO OHM KaK
IPaBUIO HA3HAYAIOTCA U3 4NC/Ia Hauboee aBTOpH-
TETHBIX T'PaX/laH IPEefiCTAB/IAEMOr0 TIOCYHApPCTBa,
HOCTOSAHHO IIPOXXMBAKLINX HA TEPPUTOPUI CTPAHDI
npeObIBaHA, OTHAKO JOITYCKAETCSA 1 Ha3HAYEHNE 13
4yIC/Ia IPK/IaH TOCYAAPCTBa PeObIBaHNA NI Tpe-
ThEro TOCY[APCTBA C ABHO BbIPAYKEHHOTO COITIACKS
CTpaHbI IpeObIBAHMAL.

[Topanok HasHaueHMA M QYHKIMOHMPOBAHUA
IOYETHBIX KOHCY/IOB IIOMUMO AKTOB HallMOHAJlb-
HOTO 3aKOHOJATE/IbCTBA PETYIUPYeTCs IOJI0KEHN-
AMU [IBYCTOPOHHMX KOHCY/IbCKMX KOHBeHLuIL. Tak,
K 2018 . Poccuiickoit Qenepanueit 3akmodeHo 60-
nee 70 KOHCY/IbCKMX KOHBEHIIMII, HEKOTOPbIE W3
KoTopbIx 3axodeHsl eme CCCP, ogHako MHCTUTYT
IOYETHOr0 KOHCY/a IIpefycMaTpUBAeTCA JMIIb B
20-30 u3 Hux'.

QopMyIUPOBKM  TIOTIOXKEHUI, OTHOCALIMXCA
K IIOYETHBIM KOHCYJIaM, B TAKMX IBYyCTOPOHHMX KOH-
BEHIIVAX HOCAT BeChbMa 001N XapaKTep 1 Yallje Bee-
rO OrpaHMYMBAIOTCS crepytomeit popmynoit: «Ecmm
o6e JJorosapusatoyecss CTOpOHbI COITIACHBI Ha Ha-
3Ha4yeHMe II0YETHOTO KOHCY/IbCKOTO JO/DKHOCTHOTO
JINIA, TO OHU KOHCYIBTUPYIOTCA APYT C IPYTOM II0
BOIIPOCY 3aK/II0YEHMA COOTBETCTBYIOLIMX COIJIalle-
HII1 Ha OCHOBeE IIO/TOKeHM T HacTosAelt KoHBeHIIMNM
¥ HOPM OOBIYHOrO MEXJYHapOJHOIrO IpaBa B Iie-
JIAX OIIpefieIeHNsl peKIMa, KOTOPbIii OyaeT mpyume-
HATbCA K IIOYETHBIM KOHCY/IBCKMM JIO/DKHOCTHBIM
nunam»". TlogoOHas ¢opmynnpoBka 3akpervieHa
B KOHCY/IbCcKMX KoHBeHLMAX Poccum ¢ Kopeeit ot
18 mapra 1992 r., JIutBoit oT 8 centsbps 1992 .,
OcroHmeit or 2 pekabps 1992 r., ApMeHmeit oT

12 KoHcynbcKkuii nHpopMaLMoHHbI nopTan. Pasgen «[IBycTOpoHHMe oTHOLeHWA». Mogpasfen «/[IByCTOPOHHME cornatle-
HuA». foctyn: http://www.kdmid.ru/docs.aspx?ac=HopmaTnBHana%206a3a (gata obpalieHuns: 27.05.2018).

3 Tam xe.
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22 pmexabps 1992 r., Ipyswueit ot 8 okrsa6ps 1993 .,
Keipreiscranom ot 25 sHBaps 1994 r., Y3bekucra-
HOM oT 2 Mapta 1994 r., JlaTBueit ot 14 pmexabps
1994 r., benapycpio ot 24 auBapsa 1995 r., Typkme-
HuctaHoM oT 18 mag 1995 r, A3€p6a171,‘£1>KaHOM oT
6 mroHa 1995 r., TamkukuctanoMm ot 17 OKTH6PH
1996 1., [Takuctanom ot 8 utonsg 1997 r., Vingueit ot
21 mexabps 1998 r. [VBanenko 2002:187-188].

Brpouewm, mosnokeHye O IOYETHBIX KOHCY/aX B
HEKOTOPbIX JIBYyCTOPOHHMX KOHCY/IbCKMX KOHBEH-
LVAX OTIMYAETCA OT BBIIENPOLUTHPOBaHHOrO. Ha-
npumep, B KoHcynmbckoit KoHBeHIMM Poccmitckoit
Denepanuu ¢ JlaTBUell LONOTHNUTEIBHO OIpefierne-
HO, 4YTO COITIallleH}e O Ha3HaYeHMM MOYeTHBIX KOH-
cynoB 6yzeT opOpMIATHCA TyTeM 06MeHa BepOab-
HBIMM HOTAMM.

B xomBennuax Poccuiickoit @epmepanym ¢
Benrpueit or 12 auBapsa 2001 r. 1 MoHronmen or
25 mapta 2002 1. TaK)XXe MCHOIb30BaHa Oojee yet-
Kast Qopmynuposka: «KoHCyIbckoe yupexzeHue,
BO3IJIAB/IsIEMOE IIOYETHBIM KOHCY/IbCKMM  JIOTDK-
HOCTHBIM JIMLIOM, MOXKET OBITb OTKPBITO Ha Tep-
PUTOPUM TOCYAApPCTBA IMpeObIBAaHMA TONMBKO C CO-
IJIacusA 3TOTO TOCY/iapCcTBa. Ero MecToHaxoX ieHue,
KJIacC M KOHCY/NbCKMIT OKPYT OIIPEefieAITCA 110
COIIACOBAHMIO C TOCYJAPCTBOM IpeObIBAaHNUAY.
B Konsentuu ¢ Vemenowm ot 25 anpens 2001 1. 3a-
KpEIUIEHO I0/I0KEeHME O TOM, YTO IT0YeTHbIE KOHCY-
JIBI «<MOTYT OBITD TPaXKaHAMU IIPEACTAB/IAEMOTO T0-
CYZIapCTBa, FOCYAApCTBA MPeObIBAHNIA MU TPETHETO
rOCyZlapCTBa».

ITo mpaBy Poccuiickoit ®@enepaunn (1. II Ilo-
noxeHns 1998 r.) MOPAZOK Ha3HAYEHNS MOYETHBIX
(HemTaTHBIX) KOHCY/IOB HMYEM He OTINYAeTCs OT
IpoLeypbl HasHadeHMsA IITATHBIX KOHCYNoB. Ha
KaH[UJATypy IOYETHOTO KOHCY/A 3allpallMBaeTCs
IpefiBapuUTeIbHOE COI/Iacue TOCYJapCcTBa IIpeObl-
BaHMA, II0C/E IOTy4YeHNsA KOTOPOro KaHAMAaaTypa
YTBEP>K/A€TCSI MUHUCTPOM MHOCTPAaHHBIX fien PP
WIN MULOM, ero saMeHAwomyM. Kanpupgarypa no-
YeTHOTO KOHCY/Ia MOXKET ObITh BBIABUHYTA JUILIO-
MaTMYEeCKUM IPeJCTaBUTENbCTBOM WIM KOHCYIIb-
CKMM y4peX/leHIeM IIPefiCTaB/IAeMOro ToCyjapcTBa
B cTpaHe mpe6biBanus. [Ipy Ha3HaueHUM [TOYETHBII
KOHCYJI TIOTy4aeT KOHCY/IbCKIII IIATEHT, I7ie YKa3bl-
BaeTcsi BCs HeobxopmuMas vHbopMauus (IM4HbIe
JlaHHBIe, TPXK/JAHCTBO, K/IacC), M opuIMaabHO Mpu-
CTYIaeT K MCIIOJTHEHNIO CBOMX (PYHKIWIT C MOMEHTa
HO/Ty4eHMs 9K3E€KBATYpbl OT BJACTell TOCyJapcTBa
npeObIBaHS .

* Uckesnu N.C., Mogonbcknin A.B. Ykas. cou. C. 102.
> MyHKT 2.4 rn. |l MonoxeHus 1998 r.
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B Ilonmoxenmm 1998 r. mpegycMOTpeHO, 4TO
«INILIO, HAa3HAYEHHOE IOYETHBIM KOHCY/IOM, JjaeT
HJICbMEHHOE 00513aTe/IbCTBO O TOM, YTO OHO OyzeT
VICTIPAaBHO BBINOMHATh IHOPYYEHHBIE KOHCY/IbCKME
¢byukuym 1 He 6yzieT TpeOOBATD 3a 3TO 3apabOTHOI
IUTaTBI W/IM APYTOTO BO3HATPAXKIEHNIS» .

Yro e KacaeTcs NMOpAAKA Ha3HAYEHMA HOYeT-
HBIX KOHCY/IOB JPYIMX TOCYAApCTB, HEOOXOZUMO
BBIJIE/INTD 3aKOHOZaTenbcTBO Koponescrsa Janun,
COIJIACHO KOTOPOMY HeIITaTHble TeHepalbHble KOH-
CY/IBI U KOHCY/Ibl Ha3HA4alOTCA KOpOJeM, a BMUIle-
KOHCY/IBI — MUHUCTPOM MHOCTPaHHBIX el [Ipu Ha-
3HaYeHMV JINLIA Ha JOJDKHOCTD HELITATHOTO KOHCY/Ia
BO BHMMaHMe IPMHMMAETCA 3HaHMEe MM MHOCTPaH-
HBIX A3BIKOB, B IIEPBYI0 OYepelib AaTckoro. [Ipenenn-
HbBIJl BO3PACT /I HEWITATHBIX KOHCYNOB [lanum -
70 net [bo6bineB, 3yokoB 1986:252].

Takum o6pasom, kak Tpe6OBaHVs, TaK U HOPs-
IOK Ha3HAYeHMsA MOTYT Pas/IM4aTbhCs COITIACHO Ha-
IMIOHA/IbHOMY PEeTyIMPOBAHNI0O B KOHKPETHOM TO-
CyZiapcTBe.

4. QyHKI MY IOYETHBIX KOHCYTIOB

QyHKIMM OYETHBIX KOHCY/IOB TaKXXe Bapbupy-
I0TCA B 3aBUCUMOCTH OT TOCYHAPCTBa U KaK IIPaBUTIO
BKJIIOYAIOT B Ce0s Te e 3a/jault, KOTOPbIe BBIIOJTHA-
I0TCS IITaTHBIMY KOHCY/IaMJL, HO B MEHbIIIeM 00beMe
VIV C MEHBIIVM TIOMUTIYECKUM HallolHeHneM [Lee,
Quigley 2008:527]. CneyeT OTMETHUTD, YTO B TEKCTE
Benckoit konBeHIMM 1963 I. HUMKAKOro pasamynsd
B oObeMe (YHKLWIT, BBIIOJHAEMBIX IITATHBIMU U
HOYETHBIMY (HELITATHBIMIU) KOHCY/IaMJ, He IPOBO-
purcs. Ho maHHbIM BOIIPOC HalleN OTPaXKeHNeE B 3a-
KOHOJIaTe/IbHBIX aKTaX MHOTUX FOCYAPCTB, a TaKKe
B [IBYCTOPOHHMX KOHCY/IbCKMX KOHBEHIIMAX.

Tak, cormacuo ITonoxennio 1998 r. moyeTHBIN
koHcyn Poccuiickoit @epeparyy BbinonHseT GpyHK-
LM TI0 3allTe ¥ BOCCTAHOBJIEHMIO IIPaB M 3aKOH-
HBIX MHTEPECOB IpaXK/jaH U opugyeckux nuy Poc-
cuiickoit ®epeparyiy, MHGOPMUPYET POCCUIICKUX
TPaXK/JjaH O 3aKOHaX M 00bIYaAX TOCyJapcTBa IIpe-
ObIBaHMSA, COOOIAET JUITIOMATIYeCKOMY HpeCTa-
BUTE/IbCTBY MM KOHCY/IbCKOMY yupexpeHuto Poc-
cuiickoit Pepepany B rocypapcrse mpeObIBaHMSA
O HapyIIeHM! IIpaB POCCUIICKUX TPaXJaH, 00 X
apecre, 3ajilep>KaHNy V/IM JIMIIEHNY CBOOOJBL, U T.1.

Bce cBon dyHK1iMu movetHsie KOHCYbI Poccmit-
cxoit Qefepanyy BBHIIOMHAIOT JIMYHO. 33 OCYILECT-
B/IeHVe YKasaHHbIX GyHKumit [Tonoxennem 1998 r.
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HPefyCMOTPEHBI KOHCY/IbCKIE COOPBI, B3UMaeMble B
COOTBETCTBIY C YCTAaHOB/IEHHBIMU /IS HUX Tapuda-
M.

[Tepedyenb (YHKIWII, BBIIOTHAEMBIX ITOYETHBI-
MM KOHCY/IaMM, MOXKeT OBbITb OrpaHNYeH WIM pac-
IIMPEH IOI0)KEHVIAMM JIBYCTOPOHHUX KOHCY/IbCKIX
KOHBEHIIMIT W/IM >Ke HALlMOHA/IbHBIM 3aKOHOJATe/Ib-
CTBOM rocygapcts. Hampumep, 3akoH 0 KOHCY/Ib-
ckoit gesatenbHocT OPI He HajenseT IMOYETHBIX
KOHCY/IOB IIOJTHOMOYMAMY PETMCTPUPOBATh Opaku,
npu stom MU Tepmanunm coxpanser 3a co6oit
IPaBO BBOJAWUTD VHBIE OTPAHMYEHNA B OTHOLICHUM
00'beMa KOHCY/IbCKUX (YHKIVI, BBIIOTTHAEMBIX I10-
YeTHBIMM KOHCY/TaMIL.

[ToueTHbIE KOHCY/IBI TakKe MOTYT BBIIOTHATD
JIOTIONHNUTEIbHBIE (YHKINY, IIPAMO He IIPefycMo-
TPEeHHbIe IOJIOKEHMAMI HAIVOHAIBHOTO 3aKOHO-
JlaTe/IbCTBA MMM KOHCY/IbCKUX KOHBEHIMII, OJHAKO
CIIOCOOCTBYIOLIVE  TOCTVDKEHMIO  ITOCTABJICHHBIX
yeneit. Tak, HampuMep, MMOYeTHBIN KOHCYN Poccun
B Hiopu6epre (®PI') Hukonayc Kuayd perymspuo
OpraHu3yeT Ipecc-KoH(pepeHIN, CeMUHAPBI, f1e/0-
BbIe BCTPEYN, B XOfie KOTOPBIX Y4aCTHUKOB MH(OP-
MMPYIOT 00 9KOHOMMYecKoil cutyauuu B Poccun,
TpeOOBaHMAX HAJIOTOBBIX M TAaMOXKEHHBIX CIIY)KO
Poccuiickoit ®epepanyu u 1.4. [Ipyroil modeTHbIN
KoHcyn Poccum, Jxysenme bpenbsa B Heamone
(MTanus), BHOCUT CBOJI BK/IaJ| B PacIpOCTpaHeHue
nHdopmanuu o Kynbrype Poccun n crioco6cTByeT
COXpaHeHMIO ee MaMATHMUKOB [Jlammu 2012:190].

Hert 4eTKO ycTaHOB/IEHHOTO MepedHs QYHKIMIL,
BBINO/IHAEMBIX IOYETHBIMU KOHCYIaMH, OJHAKO
HaOTofaeTCs TeHJIEHIMA K BBIAEICHUI0 HEKOTO-
PBIX M3 HUX B KauecTBe 0c000 3Ha4MMBbIX. Tak, B
JIUTEpaType OTMEYAIOTCSA JBe OCHOBHBIE 3ajaul
IOYETHBIX KOHCY/IOB: Pa3BUBATb SKOHOMUYECKINE,
KOMMepuecKue 1 KyJIbTYPHO-Hay4YHble OTHOIIEHMA
MeX/Iy TOCY/iapCTBaMy IpeObIBAHMA U Ha3HAUCHNA,
T.e. TIPOABUTATb TOPTOBIIO M WHBECTULINN, M 3a-
IMIATh VHTepeCchl HaIlpaBMUBIIEH VX CTPAHbI U ee
rpaxgaH. Ilockombky HasHavawllee ToCyapCTBO
MOXKeT M30paTh M0OBIX JINI] Ha JO/DKHOCTD MOYeT-
HOTO KOHCY/Ia, U3 coobpaxxeHnit Hanbonee addex-
TUBHOTO HAJIKVBAaHUA KOMMEPUYECKUX CBSA3ell OHO
MOXXeT OCTAaHOBUTD CBOJI BBIOOP Ha IpeNIpIUHIMA-
TeJIAX, Y’Ke U3BECTHBIX B J€IOBBIX KPYrax B MecTe,
rJie HeoOXoAMMa TIOfifiepyKKa HeIITaTHBIX KOHCY/IOB
[Stringer 2011:65-67]. 9T0 fenaeT MHCTUTYT HO-
YeTHBIX KOHCYJ/IOB IPMBJ/IEKATe/IbHBIM, TMOKUM VIH-

16 Cm. n.9.1 rn. IX MonoxeHns 1998 .

CTPYMEHTOM JIl pa3pelleHNs] He TONbKO MeCTHBIX
npo6eM IpaKiaH M IPUAVYECKIX /UL HAIpaB/iA-
IOIETO TOCYAApPCTBa, HO 1, IOTEHIMAIbHO, BOIIPO-
COB MEXTOCYIapCTBEHHBIX OTHOLICHMIA.

Bbimre roBopnnoch 0 TOM, 4TO JAMIUIOMATHde-
cKue QYHKINMY II0OYeTHbIe KOHCYIIBI YTPATIIIN ellje B
Cpennue Beka. TeM He MeHee IIpy MIMPOKOM ITOHU-
MaHMV JAUIUIOMATUV KaK MHCTPYMEHTA IIOCPEfHNU-
4ecTBa MEXJY YaCTHBIMU JIML[AMM U Oa/laHCHPOBa-
HJA MHTEPeCcOB pasHbIX rocygapcts [Constantinou
2013:141-142], ato He coBceM Tak. VM B TeKymux
00CTOATeNbCTBAX I7100ATBHOTO Kpusuca oduiu-
aJIbHOJ IUIIOMATUM, KOIZlA OHA CTaJKMBAETCA CO
Bce 0oJiee Cepbe3HbIMM MONMUTUYECKUMMU IIPeIAT-
CTBMAMM U OCTPBIMU, CPOYHBIMY IIPOO/IEMaMI, Tpe-
Oyrouymu paspemenus [Bjola 2015:1-2], muacturyT
HOYETHBIX KOHCY/IOB IIPU3HAETCA HEKOTOPBIMM aB-
TOpaMJ B Ka4eCTBe IePCIeKTUBHON a/IbTePHATHBBI,
cpenctBa 9¢deKTUBHOI HaKTUYECKOI AUITIOMATIN
[Stringer 2011:65-75]. Takast oleHKa IpenCTaBILA-
erca OOOCHOBaHHOI. AKTYa/lbHOCTb WHCTHUTYTA
HOYETHBIX KOHCY/IOB, CIIOCOOHBIX O/1arofiaps MOHNU-
MaHMI0 MEeCTHOI CIelMpUKM HAXOJUTH CIIOCOOBI
TOPrOBOIO M MHOTO B3aMMOJENCTBUA B CIIOXHBIX
06CTOATENbCTBAX HANPSHKEHHOCTU U 3KOHOMUYe-
CKIX CaHKIIMIT, HEOCIIOpUMA.

5. I/IMMYHI/ITCTI)I " NpUuBUIErNN
IIOYE€THDBIX KOHCY/I10B

O6beM UMMYHUTETOB 1 IIPUBVJIETMI TOYETHBIX
KOHCY/IOB OBII YCTQaHOB/IEH BeHCKOJ KOHBeHIvelt
1963 . B pesynbrate 60pbObI MEX/Y IPEACTABNUTE-
namu CKaHAMHABCKMX cTpaH, benprum m Hupep-
JIAHJI0B, KOTOPbIE MME/ LIIMPOKYIO CeThb MOYETHBIX
KOHCY/IOB 1 JKe/la/lM IPefoCTaBUTh MM Hamboree
IIMPOKME UMMYHUTETHI ¥ IPUBUJIETHN, U TIPEACTa-
BUTeAMY apo-a3MaTCKUX CTPaH, TpeOOBaBIINMM
KOHTPO/IA TOCYHapCcTBa IpeObIBaHMA 3a JeATeNb-
HOCTBIO IOYETHBIX KOHCYJIOB, B IIEPBYI0 OdYepefb
KOMMEPYECKOJ 1 He CBA3AHHON C UX KOHCY/IbCKU-
vy ¢yukuusamu'’. B urtore B KonBenium 6s110 3a-
KpeIieHo crefymomiee nonoxkenne: «locymapcTso
npeObIBaHys 00513aHO TIPEJOCTAB/ATh ITOYETHOMY
KOHCY/IbCKOMY JO/DKHOCTHOMY JIMILY TaKylo 3alllu-
Ty, KaKasg MOXKeT IOTPe6OBATbCA B CBA3M C 3aHMMA-
eMBbIM UM O0QUIMATbHBIM IOTTOXKeHVeM» ¥, O6BbeMbl
IPUBWIETMIT M VIMMYHMTETOB, IIPEOCTaB/IAEMBIX
IITaTHBIM KOHCY/IaM M IIOYeTHBIM KOHCY/IaM IIO

7 Banwexko W.MN. Juninomamuyeckoe npaso. YuebHoe nocobue. M.: Bbicwwias wkona. 1972. C. 155.

8 Cratbs 64 BeHckoln KoHBeHUMK 1963 T.
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Benckoit koHBeHIMM 1963 I., IpaKTUYeCKN He pas-
JIMYAIOTCSA, 38 VICKTIOYEeHNeM HeKOTOPBIX U3 HIUX, B
9aCTHOCTY JINYHOI HEIIPUKOCHOBEHHOCTH .

[ToueTHbIe KOHCY/IBI Ob3YIOTCA U3BATIEM W3-
HOJ IOPUCAMKINY TOCYAApCTBa IpeObIBAaHMA, T.e.
He TIOANA/IAl0T IOJ IOPUCANKLNIO CyfAeOHBIX WK
aJIMVHVICTPATUBHBIX OPraHOB IOCYAAPCTBA IPeObl-
BaHUA B OTHOILEHNN [IEVICTBUI, COBEPLIAEMbIX VMU
IpM BBINOTHEHUM KOHCYNIbCKUX ¢yHkimit. Tem He
MeHee JJaHHOe TIO/IOKeHMe He PaCIpOCTpaHAeTCA Ha
TPaXIAHCKIe MCKI, (@) BBITEKAIOLIINE 3 JOTOBOPOB,
3aK/IIOYEHHBIX IIOYETHBIM KOHCY/IOM, II0 KOTOPBIM
OH IIPSIMO WV KOCBEHHO He IPMHSAI Ha cebs 00s-
3aTe/lbCTBA B KauyeCTBE areHTa IIPefCTaB/IAEMOrO
rocygapcTa, mubo (b) TpeTbeit cTOpoHBI 3a Bpep,
IPMYVHEHHbI HeCYACTHBIM C/Ty4aeM B TOCYapCTBe
HpeObIBaHNA, BBI3BAHHBIM JIOPOXXHBIM TPAHCIIOPT-
HbIM cpezicTBoM™. Taxoke TaHHBI UMMYHUTET OTpa-
HJMYeH CaMVM IIOYeTHBIM KOHCY/IOM UM He pacIpo-
CTpaHAETCA Ha WIEHOB €ro CeMbJ MM PabOTHUKOB
[Lee, Quigley 2008:529].

Homyckaetcsa BO30Y>XfieHMe IPOTUB II0YETHO-
ro KOHCY/Ia YTOJIOBHOTO JieNIa, B C/Iy4ae Yero OH II0
HOJTy4eHVM U3BEIeHNA NO/DKEH ABUTHCA B KOMIIe-
TEeHTHbIe OpraHbl. [Ipy BOSHUKHOBEHMN HEOOXomu-
MOCTH 3ajJep>KaHNs TI0YETHOTO KOHCYNa CyfebHoe
IpecieoBaHNe B OTHOLICHVM HEro JO/DKHO HayaTb-
cA B BO3MOXXHO KOPOTKUIT CpoK. COITIaCHO MEXJIy-
HapOJIHOI IIPAKTVKe YTOJIOBHOE CYAOIPOU3BOACTBO
B OTHOIIEHNY [TOYeTHOTO KOHCY/IA JO/DKHO BECTHCh
TaK, 4YTOOBI HACKOJIbKO BO3MOXXHO YCTPAHWUTD WM
CMATYNTD TPEIATCTBUA [ BBIIOTHEHNA UM KOH-
cynbckux QyHkumit*'. I[TogeTHbIT KOHCY He 00513aH
laBaTh IOKA3aHUA M PACKpbIBAaTb OQUINATbHYIO
KOPPEeCIOH/ICHIINIO, OTHOCAIIYIOCA K CITy>KeOHO
TieATeTbHOCTH.

[ToueTHbIe KOHCY/IBI B TIpefie/laX CBOETO KOH-
CY/IBCKOTO OKpYyTa BIIpaBe CBOOOAHO 00OpamaThes K
MECTHBIM OpraHaM B/IACTY Y IIPEACTAaBUTE/IAM /IO~
BBIX KpyroB A/ 9 eKTUBHOI peanynsaluy CBOUX
byHKImIL.

[TouyeTHbIe KOHCY/IBI OCBOOOXKHAIOTCA OT PEry-
CTpaluM IO MECTY XUTEIbCTBA, IPeLyCMOTPEHHOI
HAIlMIOHA/IbHBIM 3aKOHOJ]aTe/IbCTBOM TOCYAApCTBa
npe6biBanys. [ToMyMO 3TOr0 OHM 0CBOOOX/AIOTCSA
OT YIIaThl HAJIOTOB, COOPOB ¥ NOLUIMH B OTHOLIE-

HIY JJOXOJOB, TIO/Ty4aeMbIX IIPU VCIIOTTHEHNY CBOVIX
JIO/DKHOCTHBIX 0053aTe/IbCTB, @ TAKKe OT BCEX TPY-
JIOBBIX U TOCYHApCTBEHHBIX IIOBMHHOCTENl B TOCY-
lapCcTBe IIpeObIBaHMA.

Takum 06pa3oM, «CTaTyc IOYETHOTO KOHCY/Ia
IpefOCTaB/IAeT UHAUBULY, 3aHATOMY B JJOXOZHOM
OusHece, psiJi BeCbMa OLIYTUMBIX IIPEVIMYILECTB (B
TOM YJICTIe 9KOHOMMYECKMX 11 PVHAHCOBBIX), U eCTe-
CTBEHHO MHOTYVE IIPeJCTaBUTeN OM3HECa KearT
IPVHATbh Ha ce0s 005S3aHHOCTU IOYETHOTO KOHCY-
ar?,

Obecrieyenne cobmoeHNss UMMYHUTETOB, IIe-
peuncneHHbIXx B Benckoll koHBeHuuu 1963 r., ra-
PaHTMpPYeTCA IPaBOOXPAHNUTEIbHBIMY OpraHaMM
rocygapcrs, paruduuuposaBmmx KonBeHmmio.
Hanpumep, B JIaTBuu 3T0 npegycMoTpeHo cT. 119
YTONIOBHO-IIPOLIECCYa/TBHOTO 3aKOHA, COITIACHO KO-
TOpOJI «IIPABO JIMLA Ha KOHCYIbCKNMII MUMMYHUTET
YHOCTOBepseTCA BbIIAaHHBIM MMHMCTEPCTBOM MHO-
CTPaHHBIX JIeTT yIOCTOBEPEHNEM, B KOTOPOM COITIaC-
HO 3aK/moueHHbIM JlaTBuiickoit Peciy6nmkoit Mex-
IIYHApOJHBIM JIOTOBOPAaM CONEPXNUTCSA yKa3aHMue
Ha TPUBWIEIUY U VIMMYHUTET COOTBETCTBYIOIETO
ars,

V13 BBIIIEN3IOXKEHHOTO C/IefiyeT BBIBOJ, 4TO 00D-
€M MIMMYHUTETOB VI IPUBIIETHII OYETHBIX KOHCY-
JIOB HOCUT (DYHKIVIOHA/IBHBIII XapaKTep U HaIllpaB-
JIeH Ha YIIpOILIeHJe 1 COAEICTBIIe BBIIOTHEHNIO X
3a7ja4 1 CIy>KeOHBIX 005I3aHHOCTEI.

3akmroueHne

ITo uTOraM IpPOBEIEHHOTO CPABHUTEIBHO-IIPA-
BOBOIO aHa/lN3a MHCTUTYTA IMOYETHHIX (HeIITaT-
HBIX) M IITATHBIX KOHCY/IOB MOXXHO OTMETHUTbH CIle-
JIyIOIL[¥Ie eT0 OCOOEHHOCTIL.

Bo-1epBbIX, KaK ye OBUIO OTMeYeHO, MHCTH-
TYT HOYeTHBIX KOHCY/IOB HOCUT (DaKy/IbTaTHBHBII
XapakTep, T.e. TOCY[AapCTBa COXPAHIIOT 3a COOOI
IIPaBO 110 CBOEMY YCMOTPEHMIO [JONYCKaTh OTKPBI-
TIe KOHCY/IbCKUX YIPeXAeHNIT, BO3ITIAB/IAEMBIX I10-
YeTHBIMI KOHCY/IAMI, VIV [Ie/IeTPOBATh BBIIIO/HE-
HIe OTHEIbHBIX KOHCYIBCKUX QYHKLNMIT OYeTHBIM
KOHCY/IbCKMM [JO/DKHOCTHBIM JIMIIAM, 1 T.Ji. JTa Xe
TMOKOCTh PACIPOCTPAHAETCA 1 Ha 00beM QYHKIINIL,
BBINOJTHSIEMBIX [TOYETHBIMI KOHCY/IaMH, U Ha 00beM

' AnekcueBa b.b. TeHﬂeHLlI/Iﬂ Pa3BUTUA NHCTUTYTA KOHCYJIbCKNX I'IpVIBI/IﬂeFI/II?I N NUMMYHUTETOB. D,I/IC. ... KaHA4. lopna. Hayk.

M. 2006. C. 136.
20 CratbAa 43 BeHcKo KOHBeHL MK 1963 T.
21 Nckesuy U.C., Mogonbcknin A.B. Ykas. cou. C. 103.
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AUNNOMATUYECKOE N KOHCYJIbCKOE MPABO

A. 3enmeHnc

OPUBWIETMIT ¥ VIMMYHUTETOB, IIPElOCTAB/AEMbIX
IIOYETHBIM KOHCY/IaM.

Bo-BTOpBIX, IOYETHBIE KOHCY/IBI B OT/INYNME OT
IITAaTHBIX KOHCY/JIOB COXPAHAIT 3a CO0O0I IpaBo
CBOOOJHO 3aHMMATbhCA  IIPeAIIPUHUMATEIbCKOI,
001IeCTBEHHOII, HAYYHOIT U TI000I MHOI JiesTeNnb-
HOCTDIO C I1€/IbI0 M3BJIe4€HM A IMYHOI BBITOJIbI B TO-
cymapcTBe npe6bpiBannus. TeM He MeHee HEOOXOLMMO
HO/[4€PKHYTb, YTO Ha BCe IpyTHe BUMbI [esATeNbHO-
CTY, BBIXOZAIINE 33 Ipefieibl OQUIMATbHBIX KOH-
CY/IBCKVX (PYHKLWIT, He paCIPOCTPAHAIOTCA IPUBHU-
JIETMM I UMMYHUTETDI, IPEAYCMOTpeHHbIe BeHckoil
KOHBeHIen 1963 1.

Eme ogHMM OTMMYMEM NOYETHBIX KOHCYIOB OT
IITaTHBIX KOHCYJIOB ABJIAETCA TO, YTO IIOYETHbIE
KOHCY/IBI He COCTOAT Ha TOCYAapCTBEHHOI CIyXOe,
HO IIpY Ha3HAYEHUY VM OfJHOBPEMEHHO C BPYYeHU-
€M KOHCY/IbCKOT'O ITaTeHTa IPUCYKIAAETCA JUIITIOMA-
TUYECKUI paHr. [IUIIOMaTH4YecKye paHIu I0YeT-
HBIX KOHCYJIOB IIOIHOCTBIO COBIIA/JAI0T C PaHIaMy
IITATHBIX KOHCY/IOB (TeHepa/IbHBII KOHCYII, KOHCYIL,
BIILe-KOHCYJI), ¥ IIPM YCTQHOBJICHUY CTapLINHCTBA
B K)X/JOM paHIe II0YeTHbIe KOHCYIbI CTIEYIOT 32 CO-
OTBETCTBYIOLIYM PaHIOM LITATHBIX KOHCY/IOB.

Xots B BeHckoit KoHBeHIM 1963 I. M cofep>KnT-
CA IOJIOXKEHMe O TOM, 4TO 3apaboTHAsA IIaTa oYeT-
HOT'0 KOHCY/Ia, II0/Ty4yaeMas UM OT IIPefiCTaB/1AeMOr0
TOCyapCTBa 3a BBINONHEHME CBOMX (QYHKIMIL, Oc-
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BOOOXKZaeTcsi OT 06/10KeHUs Hajoramu, cobopamm
U TOLUIMHAMM, Ha IPAKTHUKe IIOYeTHble KOHCYJIbI
He MMeIT (PUKCHPOBAHHON 3apabOTHOI IIATBHI 1
00BIYHO UX J0XOX GOPMUPYETCs 3a CUeT KOHCY/Ib-
CKMX cOOpOB 3a BBIIOJIHEHME KOHCY/IbCKUX (PyHK-
09707

IloyeTHbII KOHCYN KaK IIPaBWIO IpeKpalaer
ceon ¢ynkumyu no peurerno MU]I npencrasisa-
€MOro TOCyJapCTBa Ha OCHOBAHMM KaK JMYHOIO
XOfjaTalicTBa MOYETHOTO KOHCY/Ma (Ipy IpeKpalie-
HMY QYHKINI IOYeTHOTO KOHCY/IA TI0 YCMOTPEHMIO
MW] npepcraBisieMOro TOCy#apcTBa), Tak M IO
YBEJOM/ICHIIO B/IACTell CTPaHbI IPeObIBAHNI, ITTaBbI
AUIUIOMATHYECKOTO IpPeJCTaBUTEeNbCTBA MU KOH-
CYZIbCKOTO YYPEeX/IeHMA NIPEfICTAB/IAeMOr0 ToCyap-
CTBa B CTpaHe IPeOBIBAHNA O TOM, YTO TOCYAAPCTBO
HpeObIBaHNA IEPecTano CYMTATh €ro MOYEeTHBIM
KOHCYJIOM 1 €T0 3K3€KBaTypa aHHY/IMPYeTCs.

[TpeuMyIiectBa MHCTUTYTa IIOYETHBIX KOHCY-
JIOB, OIIVICAHHBIE BBILIIE, 0OYC/IOBIMBAIOT €TO PacTy-
Y10 IIOMY/IAPHOCTD Kak B Poccutickoit Gepepanyn,
TaK 1 BO BCeM MMpe. B HacToslee BpeMs Ha Tep-
putopun Poccuiickoit ®epepannn meiicTByet 6osee
89 1MoYeTHBIX KOHCY/IOB MHOCTPAHHBIX TOCYAAPCTB,
OO/IBIIMHCTBO U3 KOTOPBIX PAa3MELIAITCA B TAKUX
KpYIHBIX ropopax, kak Cankr-Ilerep6ypr, Kamu-
HuHrpaj, Mypmanck, HoBopoccuiick u T.1.
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HOBbIU 3TAMN B UHCTUTYLUOHAJIbHO-
NMPABOBOM OBYCTPOWUCTBE
NMPOCTPAHCTBA CBObBbO[bI,
BE3OMACHOCTU 1 NPABOCYAUNA EC

BBEIOEHMWE. IIpocmparcmso c80600vL, be3onac-
Hocmu u npasocyoust (IICBII) npedcmasnsem co-
601i 00HO U3 Haubosnee OUHAMUUHDIX HANPABTIEHU
nonumuxu EC. Muepauuonnolii Kpusuc, a maxice
AKMUBUIAUUS MEPPOPUCIMUUECKUX 0P2AHU3AUUTI 8
cmpanax - unenax EC cywecmeennoim obpasom
noenusnu Ha nonumuxy Cor3a, Komopoiii 6bin 6bl-
HyJMOeH nepecmMomperns 8 yenom npozpammy oeti-
cmeuii 6 obnacmu IICBII. B nacmosuee epems
IICBII npemepnesaem cyuiecmeetiole npeo6paso-
8aHus, umo npedonpedensem 0cobyw0 axkmyan-
HOCMb paccmMampueaemoti npooIemMamuKu.

MATEPUABI U METO/[DbI. Hacmosuee uccne-
dosaHue 6a3upyemcsi HA HAYUHBIX MPYOAx Poccui-
cKux u 3apybexcHulx uccnedosamerneii 6 061acmu es-

102

ponetickoil unmezpayuu U esponelickozo npasd, a
makce Ha ananuse npasosvix akmos EC. Memooo-
JI02UHeCKAS OCHO8A UCCTIe008AHUS 6KI04Ae 6 Ce0st
PAasHo00pasHvle MemoObl HAYHHO20 NO3HAHUS: PusI0-
copckue  (Ouanekmuueckuti, —pednexcusHoili U
CMPYKMypanucmckuti  memooovt), 00ujeHay Hble
(mermodbl ananusa u cunmesa, UHOYKYUU U 0e0yK-
UUU, CUCMeMHbILL Mermoo, Memoo meopemuuecKozo
MOOenUPOBaHus u m.0.) U creyuanvHole wpuouUe-
ckue (Memoo pudueckoti uHmepnpemauuu, cpas-
HUMeNbHO-NPABOBOLL Mernoo U m.o.).

PE3YJIBTATBI MCCIIEHOBAHUA. Paszsumue
npasosoii cocmasnaroweti IICBII 8 HacmoAujee
8peMA 60 MHO2OM O00YCTI067IEHO NOCTIEOCTNBUAMU
MUSPAYUOHHO20 KPUSUCA U B03PACTNAHUEM MePPO-
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pucmuyeckoti yeposvl. Ilpunamoie mepovr okasanu
«o30oposnsrouiuti» agpgpexm na IICBII. Obueii
uepmoti 0n1s1 6cex xkomnonenmos IICBII sensomcs
Hapawusanue compyoHu4ecmea u nepepacnpeoe-
JleHue NOTHOMOYULI 6 NONMb3Y HAOHAUUOHAILHBLX
UHCIUMYMO8.

OBCYJXIEHUE U BBIBOMDBI. Haubonee Ouc-
KYCCUOHHbIMU 6 PAMKAX HACMOAW4e20 UCCIe0064a-
HUs A6nA0OMca 0éa eonpoca. Bo-nepevix, cyuse-
cmeyem nu puck kpaxa IICBII? Ecmbo 1u onacHocmo
moeo, umo EC svinyxcoen 6ydem omxasamocs om
HeKOMOpPbIX 00CUNEHUTI, NOTYHEHHVIX 6 PAMKAX
IICBII? Asmopol HacmosAweti cmamvy cHumarom,
umo, HecMOmMps Ha mekyujue mpyoHocmu, EC 06-
n1a0aem 00CMAmouHbIM 3aNaAcoM HPOUHOCHIU, YIO-
6bL COXPAHUMDb U YCUNUMb OCHOBHDbIE KOMNOHEHMbL
IICBII. Bo-smopuix, 6 kaxoti cmeneru onvim EC 6
o6nacmu IICBII moxcem 6vimb UCNONb308aH 8 PAM-
kax EASC? Jlozuka pazeumus uxmezpayuoHHbIX
006pasosanuii no3eosnsgem NpeononoKUmMy, 4mo 6

EUROPEAN UNION LAW

DOI: 10.24833/0869-0049-2018-2-102-114

Mark L. ENTIN

nepcnexmuse EASC cmonkuemcs ¢ Heobxooumo-
CMb10 2APMOHUSAUUY MUPAUUOHHO20 U NPABOOX-
PAaHUmenvHoblX HaNpasLeHuli NOTUMUKY, U 6 IMOM
cyuae nosumuénvlii onvim EC mosxcem oxasamocs
nonestoim 01 EASC.
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MPABO EBPOMENCKOIO COIO3A

M.J1. SHTuH, B.B. BoiHunkosB, E.A. TopkyHOBa

AREA OF FREEDOM,
JUSTICE

INTRODUCTION. The area of freedom, secu-
rity and justice (AFS]) is one of the most dynamic
areas of EU policy. The migration crisis, as well as
the activation of terrorist organizations in the EU
MS, had a significant impact on the Union's policy,
which forced the EU to revise the EU AFS] policy. At
the moment we can identify the significant changes
in the EU policy on AFS], which emphasize the par-
ticular relevance of this study.

MATERIALS AND METHODS. This research is
based on the scientific works of Russian and foreign
researchers in the field of European integration and
European law, as well as on the analysis of EU legal
acts. The methodological basis of the research in-
cludes a variety of methods of scientific knowledge -
philosophical, general scientific and special legal.
RESEARCH RESULTS. The development of the
legal component of the AFS] is the result of the mi-
gration crisis and the increase in the terrorist threat,
which had some "remedial” effect on the AFS].
A common feature for all components of the AFS]
is the expansion the cooperation within Union and
strengthening of the EU competence.
DISCUSSION AND CONCLUSIONS. There are
two debated issues within this study. First, is there a
risk of the collapse of the AFS], is there a danger that

O3/]aHNe POCTPAHCTBA CBOOOMDI, He3omac-

Hoctu u npasocyus (IICBIT) npencrasns-

eT co60il OfHO M3 K/II0UEeBBIX HAIIPaBICHNUI
nomutuky Espormeiickoro Corosa (EC), B pamkax
KOTOPOro ofecreuynBaeTcss CBOOOJHOE IepefBu-
KeHVe ML ¥ TIPUHMMAIOTCA COOTBETCTBYIOILIVE
Mepbl 10 BOIIPOCaM KOHTPOJIA BHELIHMX T'PaHMNI,
IpefjoCTaB/IeHNs yOeKNIa, MMMUTPALIVN, A TaKXKe
HPeOTBPAIeHNA TIPECTYITHOCTY U 6OPBOBI € STUM
apnenneM. Takum o6pasom, IICBII paccmarpusa-
eTcsA KaK MOJMTHKA, BKIIOYAOmasA B cebsa Tpu co-
CTaBJIAIONIMX: CBOOOAY (IIPOCTPAHCTBO CBOOOTHOTO
THepeBYDKEHNA /INIT), 6€30I1aCHOCTD (IIPOCTPAHCTBO
BHYTpeHHel1 6e30macHoCTI) U TpaBocypue (obiee
cyze6HOe IPOCTPAHCTBO).

104

SECURITY AND

the EU will have to give up some of the achievements
of the AFS]? The authors of this article believe that,
despite of current difficulties, the EU has a sufficient
margin of safety in order to maintain and strength-
en the main components of the AFS]. Secondly, to
what extent the EU experience in the field of AFS]
could be used within the framework of the Eurasian
Economic Union (EAEU)? The development of the
integration organizations shows that in the future
the EAEU will face the need to harmonize migra-
tion and law enforcement policies. In this case the
positive experience of the EU can be useful for the
Eurasian integration.

KEYWORDS: the area of freedom, security and
justice, the migration crisis, the Schengen area, the
European Border and Coast Guard, the European
Public Prosecutor’s Office, the Common European
Asylum System, fighting against terrorism

FOR CITATION: Entin M.L.,, Voynikov V.V,
Torkunova E.A. The New Stage of Institutional
and Legal Foundation of the EU Area of Freedom,
Security and Justice. — Moscow Journal of Interna-
tional Law. 2018. No. 2. P. 102-114.

DOI: 10.24833/0869-0049-2018-2-102-114

EBpomneiickuil MUTPallOHHBIN KPU3NC B I7Ia3ax
CIIeIMA/INCTOB U OOIIeCTBEHHOTO MHEHNS B OIIpe-
meneHHoit crenenu pguckpegutuposan IICBII. On
ABMJICA TPUYMHON HEXBATKM HaJfHAIMOHATbHBIX
pbIYaroB Bo3felicTByA Ha cuTyanuio. C ipyroit cTo-
POHBI, MUTPAlIMOHHbII KPU3UC CTaJl TPUTTEPOM, KO-
TOPBIiT 3aCTaBU/I TOCYAPCTBA-Y/I€HbI CYLIECTBEHHO
HApacTUTb COTPYJHUYIECTBO, YKPEIUTD MHCTUTYThI
U TIOWTH ellje a/ibllie IO IyTH Hepejadl OTHOMO-
4il Ha HaIHALIMOHA/IbHBII YPOBEHb.

Vsyuyenne IICBIl mmeer Gomblioe mpakTude-
ckoe 3HayeHue He Tonbko A EC, Ho m mna Poc-
CHU, TIOCKOJIBKY 3TO JIa€T BO3MOXKHOCTD JIy4qlIe II0-
HATD IIPOLIECCHI, IPOTEKAIOLIVE B MHTETPAIYIOHHOM
0O beVIHEHNN, OCTAOLIEeMCs, HeCMOTPA Ha pe3Koe
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yXy/[lleH/e OTHOIIeHWil, IPMBUIEINPOBAHHBIM
BHewHnM naprHepoM Poccrn. Ombir EC B 0671a-
ctu IICBII nossonser 6omnee adpdexTnBHO MCIIOND-
30BaThb MMEIOIIVECs BO3MOXXHOCTM ONTMMM3ALN
IBYCTOPOHHETO COTPYJHMYECTBA MEXY MOMMIiei-
CKMMM OpraHaMy, OpraHaMu IOCTHLIUM JIA y4eTa
om6ok, pomymeHusix EC mpu ¢opmmpoBanum
IICBII, npu panbHelineM cOMDKEHNN MEXY CTpa-
Hamyu EASC u CHI [Poccus B... 2014], a paBHO
TBOPYECKY IIPYMEHATD yCIelHble focTiskenns EC.
OcHOBHaA IIe7Tb HACTOAIEN CTATbU COCTOMUT B
TOM, YTOOBI IIPOBECTU AHA/IN3 K/IIYEBBIX VHUIVA-
TVB B 00/macTyu mpasosoro perynposanus [ICBIIL.

1. IIpocTpaHCTBO CBOOOMDI IEpeNBILKEHVIS JINIY

ITpocTpaHCTBO CBOOOABI TEPeABIDKEHMA JINI]
npezcrassier coboit Ty chepy nomurukn EC, xo-
TOpas KacaeTcs INIABHBIM 00pa3soM IIepecedeHys
¢bu3nyeckuMy MIAMM BHELIHMX ¥ BHYTPEHHUX
rpann EC. B 3ammajHoeBpoIeiickoll murepaType cu-
CTeMy IIPaBOBBIX HOPM, PETY/IMPYIOLINX OTHOIIEHA
B YKa3aHHOII cepe, HepeKO MIMEHYIOT «3aKOHOfa-
TebCTBOM (0/I0KOM HOPMATMBHBIX IOJIO>KEHMIt)!
06 nmmurpanym u yoexuie» (EU Immigration and
Asylum Law) [EU Immigration... 2016], xoTopbie
PeryIpyloT OTHOLIEHN, CBI3aHHbIE C IIepeceyeHN-
eM rpanny Coosa ¥ IpefoCTaBIeHneM YOeXMIIa.
Ilo Hamemy MHeHMIO, YKa3aHHYIO 4acTb mpasa EC
11e71ec000pPa3HO YBA3BIBATD, IIPEX/E BCEro, CO CBO-
00m0it IepeBIDKEHNS NI,

Cpenn tpex komionentos IICBII umeHHO cBo-
6oza nepeaBIDKeHN L] ABJIAETCS Toit cepoii, rre
HaO/MIOAl0TCsT HaMOOoNbIINe M3MEeHeHNs, 00yC/IoB-
JIeHHbIE, TJTABHBIM 00pa3oM, MOCTIEACTBIUAMI €BPO-
TEeJICKOr0 MUTPALIVIOHHOTO KPU3JCA.

EBpomeiickast koMuccusi B OTBeT Ha 0b60OCTpe-
HIe MUTPalMOHHOrO Kpusuca 13 masa 2015 r. mog-
rotoBuna coobueHre «EBpormeiickas moBecTKa
[HA 10 Murpaumm»’. HecMoTps Ha cBoe HasBaHue,
YKa3aHHBII JOKYMEHT KacajCA CaMOro IIVPOKOTO
Kpyra BOIIPOCOB, He OIPaHMYEHHBIX TONIBKO IIPO-
OreMaMyl yIpaBjIeHUs MUTpanyeil. AHanmu3 yka-
3aHHOro CooOLIeHNs O3BOJIACT CEeNaTh BBIBOJ O

TOM, 4TO B JIOITOCPOYHOII TepcrekTuse Kommccnsa
ITAHUPOBAJIa COCPEOTOUNTDCA Ha TPeX KIIFOUeBBIX
BOIpocax: 3aBepuieHnu ¢opmuposanus O6ueit
€BPOIIeICKOIl CUCTEMbI IIPeJOCTaBIeHNUs yOeXMIa
(manee — OECILY); nosbiiennn 3¢ ¢GeKTMBHOCTI
yIIpaB/ieHNs IPaHMIIAMI Ha OCHOBE IIPUHIMIA 00-
meil OTBETCTBEHHOCTY; (OPMMPOBAHUM HOBOI
MOJIe/IN JIeTa/IbHOM MMMUTpauuu. B pamkax Hacro-
Aweil paboThl MBI OCTAaHOBVIMCS Ha JIBYX acIleKTax:
ynpasneHnu rpanunamu u pedpopme OECITY.

KimoyeBbIMy MHMIMATYBaMU B OOTaCTH YIIpaB-
JIeHVA TPaHMIIAMU C/IeffyeT CUUTaTh cospaHye Eb-
pOIIeIICKOIl IIOrPAaHMYHON ¥ OeperoBoil CIy>KObI
(manee — EIIBC) u pedopmupoBaHme CUCTEMBI 10-
TPAaHMYHBIX NIPOBEPOK. B centsbpe 2016 1. Opin
npuHAT Permament Ne 2016/1624 o EITBC?, cornac-
HO KOTOPOMY JaHHasA CIyx0a ompepensanach Kak
NELEeHTPaNN30BAHHDII MEXaHM3M, COCTOAIMI U3
IBYX KOMIIOHEHTOB: Ha/IHAIMIOHA/IbHOTO B BUJie CIIe-
mmanpHoro arentcTBa — EIIBC (paHee — areHTCTBO
DPpOHTEKC) ¥ HAIMOHAIBHOTO B BUJIe OTPAHMYHBIX
u GeperoBbix cnyx6 rocymapcts — wienos EC. Ta-
KuM o6pazoM, Permament Ne 2016/1624 mpenycma-
TPMBAET CO3JaHME CUCTEMBI IOTPAHMYHOTO KOH-
TPOJIA, B KOTOPOJ (PYHKILMM [0 OXPaHe U KOHTPOJIIO
BHeUTHMX rpaHnt pasgenensl Mexxpy EIIBC u rocy-
napcrBamu — yieHamu EC [Boriaukos 2017].

Anamus Permamenta Ne 2016/1624 mosBonser
CfiefnaTh BBIBOJL O TOM, YTO OCHOBHAS IIe/Tb JaHHOI
pedopMBbI 3aK/I04aeTCA B IPAKTUYECKOI peannsa-
MM TpUHIMIA o61ieil OTBeTCTBeHHOCTH (shared
responsibility) EC u rocynapcTB-41eHOB 3a OXpaHy 1
KOHTPO/Ib OOIIVX BHEIIHMX I'panull (cT. 5 Pernmamen-
Ta Ne 2016/1624). Yka3aHHBIII IPUHIUIT HETIOCPES-
CTBEHHO BbITEKaeT U3 nonoxxenui cT. 80 lorosopa o
¢yukumonnposaunu EC (ganee - [IGEC), cormacHo
KoTOpojt monutuka Coros3a B 06/1aCTH NOTPaHNIHO-
r0 KOHTPOJIA, IPEJOCTAB/ICHN YOKNIA U MMMU-
rpaluy MOJYMHAKTCA IPUHLUITY COMULAPHOCTH 1
CIIPaBeJIMBOTO paCIpeie/ieHNs OTBETCTBEHHOCTH
MeX/y FOCYAapCTBaMI-WIeHaMI, B TOM 4UC/ie B pu-
HaHCOBOM IIaHe.

VHBIMU CTIOBaMM, OTBETCTBEHHOCTb 3a OXpa-
HYy BHEUIHUX I'PaHMI] JO/DKHA OBITH pacIipefeseHa
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' 3pech v fanee TEPMUH «3aKOHOAATENbCTBO» UCMOMb3YETCA UCKIOUNTENBHO A1 KPAaTKOCTU B LiensiXx 0603HaueHns cu-
CTeMbl HOPMATVBHBIX aKTOB B TOM »Ke CMblC/le, YTO 1 aBTopamu 13 cTpaH EC, n He npegnonaraeT HUKaKUX KOHHOTaLMIA C
HaLUMOHaNbHbIM rOCyAapCTBOM.

2 Communication from the Commission the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. A European Agenda on Migration. URL: https://ec.europa.eu/anti-trafficking/
sites/antitrafficking/files/communication_on_the_european_agenda_on_migration_en.pdf (accessed date: 18.05.2018).

® Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September 2016 on the European Border
and Coast Guard and amending Regulation (EU) 2016/399 of the European Parliament and of the Council and repealing
Regulation (EC) No. 863/2007 of the European Parliament and of the Council, Council Regulation (EC) No. 2007/2004 and
Council Decision 2005/267/EC. - Official Journal of the European Union. 2016. No. 251. 16 Sep. P. 1-76.
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MKy BCeMU TOCyapCTBaMU-4YIeHaMM, a He TOMb-
KO MEeXJy TeMU, KTO MMeeT TPaHMUIIbI C TPeTbUMM
ctpaHaMu. CornacHo Permamenty Ne 2016/1624 ro-
CyHapCTBa-4jIeHbl OTBEYAIOT 3a yIpaBjIeHe CBOUMM
y4acTKaMJ BHEIIHVX IPAHMNI] Y BBITIONHAIOT JAHHbIE
GYHKIMYM B CBOMX MHTepecax M MHTEepecax BCEro
Comwsa. Kak cnencrBue, 3amaya EC coctout B BbI-
paboTKe Tak HaspIBaeMoil EBporeiickoil cucTemsl
KOMIIJIEKCHOTO yrpaByenus rpanunamu (European
Integrated Border Management for External
Borders), B cooTBeTCTBUM ¢ KOTOPOII JODKHA IIPO-
BOIUTLCA MOMMTHMKA IO YIPABIEHMIO BHEIIHUMM
TPaHMIIaMV Ha HAIVIOHAJIbHOM ypoBHe. TakuM 06-
pasoM, cospanme EIIBC HameneHo Ha ycuneHue
HaJIHAIL[IOHA/IbHOTO KOMIIOHEHTa B CUCTeMe yIIpaB-
JIeHVsT 001MMM TPaHVLIAMIL.

B obmactu ympaBeHuA TpaHNULaMM 3aMeTHBIM
U3MEeHEeHNeM AB/IAeTCA IPMHATHE IaKeTa 3aKOHO-
IPOEKTOB, MOMYyYMBIINX Ha3BaHME «yMHbIe TIpa-
HULBD (smart borders). lannas pedopma mpenyc-
MaTpyMBaeT CO3JaHMe eNVHON MHQPOPMALVIOHHO
CUCTEMBI PETUCTpaLuy Bbe3fa / Bblesfa (entry / exit
system).

ITpaBOBOJI OCHOBOJI JAaHHON CUCTEMBI SABJIAKOT-
cA jBa permaMenTa — Ne 2017/2226%, ycranaBnuBa-
IOIVIi CHCTeMY PerucTpanuy Bbes3fa / Bblesa, 1
Ne 2017/2225° 0 BHeCeHUM COOTBETCTBYIOIIVX U3Me-
Henuit B IlleHreHcKkuil Kogekc o rpannyax. Ihanu-
pyeTcs, 4To CHCTeMa perucTpanuy pbessa / Bblesa
Oyner 3amyiieHa K 2020 .

Cucrema perucrpauyuy Bbesfia / Bble3fja Ipei-
yCMaTpuBaeT 3alMCh 1 COXpaHeHue MH(OopMaLym o
JlaTe, BpeMeH 1 MeCTe Bbes/ja M Bbles/la MHOCTPaHI[a
yepe3 BHeNIHI0 rpanHuiy IlleHrenckoro mpocTpas-
crBa. HoBas HopMaryBHas 6a3a co3iaeT OCHOBY AIA
BHEJIPeHN aBTOMATIYeCKOi CUCTEMbI IOTPaHNYHO-
ro koHTporns (Automated Border Control System),
cocrosmell 13 JBYX KOMIIOHEHTOB: CHCTEMBI
CaMOCTOATeNIbHOI ~ peructpaumu  (self-service
system) — COBOKYITHOCTY TEXHUYECKUX YCTPOJICTB,
HOCPEfICTBOM KOTOPOII OCYLIECTB/AITCA BCe VN

HEKOTOpble BUJbl IIOTPAaHUYHOIO KOHTPOJIA B OT-
HOMIeHVM GU3NYECKIX JINLI, — U 3eKTPOHHOTO IyH-
KTa Iporycka (e-gate) — CIieIa/IbHOI alIapaTypsl,
YIPaB/IAeMOil C ITOMOIbIO 3/7€KTPOHHBIX CPEHCTB,
HOCPeCTBOM KOTOPOJI OCYILeCTB/IAETCA Iepecede-
HIl€ BHEIIHEl TPaHuIIbL.

ITomMumo mpoyero cucTeMa perucrpanym sbesya /
BbIe3[ja JIO/DKHA CYIIECTBEHHO YIPOCTUTb paboTy
COTPYAHMKOB IOTPAaHMYHBIX CTYXO IIpU OCYIecT-
BJIEHUY IIOTPAaHNYHBIX IIPOBEPOK, IOCKOJIbKY IaHHAS
cucreMa 136aBUT OT HEOOXOAMMOCTU PYYHOTO TIOf-
cyeTa Ko/mdecTsa jHelt npe6biBanus B lleHreHckom
npocrpancTe. Kpome Toro, oHa npepnonaraeT or-
Ka3 OT CUCTEMATNYeCKOTro IIPOCTAB/IEHNs B IIPOe3/-
Hble JOKYMEHTbI Bbe3/IHbIX 1 BbIE3[JHBIX ITAMIIOB.

ITo muenmio Kommccuu, peanmsanyus mpoekra
«yMHBIe TPaHUI[bI» IIO3BOTIUT 0O/IErYNTD IPOLIEAYPY
IPOXOXK/IeH!s BHEIIHell IPaHuIbl /I 3aKOHOIIOC-
JIyHIHBIX TPAX/AH U OJHOBPEMEHHO CHEeNaTh ee He-
IPUCTYIIHOM [I HeJleTa/IbHbIX MIMMUTPaHTOB.

Kpome Toro, B kadecTBe 0TBeTa Ha BO3pacTaHMue
TePPOPUCTIYECKON Yyrpo3bl B EBporme Obu1 mpyuHAT
Pernament Ne 2017/458 06 usmenenun Illenrencko-
O KOJIeKCa O TPaHM1aX B 4AaCTH YCUJIEHN KOHTPOJLA
3a mepeceuyeHyeM rpanuy rpaxpanamu ECC. Co-
IJIACHO paHee JIeiiCTBOBABILIEMY 3aKOHOJATEIbCTBY
Ipy NepeceyeHMy BHeIIHMX rpanny Cowsa B OTHO-
meHuy rpaxpad EC ocyllecTBaAMMCh MUHMMAIb-
Hble npoBepku. Hobas pepakums Illenrenckoro ko-
JleKca O TPaHMIaX IpefycMaTpuBaeT o0sA3aTebHOe
IpOBeJieHNe IIPOBEPOK B OTHOIIEHUY BCEX TPaK/laH
EC o cymectByomyuM 6a3aM JaHHBIX Ha IpefMeT
YCTAQHOBJIEHNA N1, IOJ03PeBaeMbIX B TEPPOPU3ME.

VismeHeHne nopsAfKa Bbes[ja Ha TEPPUTOPUIO
[lleHTeHCKOTO IPOCTPAHCTBA TAKXKE OXMUJAET-
C B OTHOIIEHMM WHOCTPAHILEB, IO/Ib3YIOMIMXCA
paBoM 0e3BM30BOro Bbesia Ha Tepputopuio Co-
103a. B dacTHOCTM, IUTaHupyercs cospgaHue EBpo-
HeVICKOI cUcTeMbl MHQPOPMALMM O IyTELIeCTBUM
u aBropusanyu (European Travel Information and
Authorisation System (ETIAS))’. CormacHo HOBO-

4 Regulation (EU) 2017/2226 of the European Parliament and of the Council of 30 November 2017 establishing an En-
try / Exit System (EES) to register entry and exit data and refusal of entry data of third-country nationals crossing the
external borders of the Member States and determining the conditions for access to the EES for law enforcement pur-
poses, and amending the Convention implementing the Schengen Agreement and Regulations (EC) No. 767/2008 and (EU)
No. 1077/2011. - Official Journal of the European Union. 2017. No. 327. 9 Dec. P. 20-82.

> Regulation (EU) 2017/2225 of the European Parliament and of the Council of 30 November 2017 amending Regulation (EU)
2016/399 as regards the use of the Entry / Exit System. — Official Journal of the European Union. 2017. No. 327.9 Dec. P. 1-19.

¢ Regulation (EU) 2017/458 of the European Parliament and of the Council of 15 March 2017 amending Regulation (EU)
2016/399 as regards the reinforcement of checks against relevant databases at external borders. — Official Journal of the
European Union. 2017. No. 74. 18 March.

7 Proposal for a Regulation of the European Parliament and of the Council establishing a European Travel Information and
Authorisation System (ETIAS) and amending Regulations (EU) No. 515/2014, (EU) 2016/399, (EU) 2016/794 and (EU) 2016/1624.
November 16, 2016. URL: http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52016PC0731 (accessed date: 18.05.2018).
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My TIOPAZIKY IpaKflaHe TPeTbUX CTPAaH U3 TaK Ha-
3pIBaeMOro 0e3BM3OBOTO CIMCKAa O0s3aHbl OYHyT
HO/Ty4aTh IpeBapUTeNbHYI0 aBTOpusanuio B Eb-
pOIIeiicKol crcTeMe MHPOPMALMK O MyTelIeCTBUN
U aBTOpM3anuM Jiid Bbesfa Ha Teppuropuio Illen-
TeHCKOro IpocTpaHcrsa. IIpennonaraercs, yro ra-
Kas aBTOpu3aLys OyieT BbIJaBaThCA Ha IIATD JIET Ha
OCHOBAHMY 3IEKTPOHHOM 3asBKM C OIUIaTOI cObopa
B pasMepe 5 eBpo.

Bropoe kmoyeBoe HalpaBlleHMEe PasBUTHA
npasa EC o cBo6ope mepeaByyKeHus JuI CBA3a-
Ho ¢ pedopmupoanuem OECIIY. IIpexpe Bcero
EBpomeiickass komuccus mnoarorosuna Coobuie-
Hue or 6 anpens 2016 r. gna Esponerickoro nap-
namenta u Coseta EC o myTsax pepopMupoBanuu
OECIIY u pacumpenus neraabHbIX myTeii B EB-
pomy®, Bo ucnonHeHue Kotoporo Kommccusa pas-
paboraja makeT U3 ceMy MPOEKTOB HOPMATVMBHBIX
aKTOB, OXBATBIBAIOIIMX BCE BOIPOCHI IIPEOCTaB-
JIeHNs yOexmIna, OTHOCAIMeCA K KOMIeTEeHIINN
EC.

Takum obpasom, EBporeiickas KoMuccust mog-
TOTOBM/IA TpeTbe IIOKOJEHN)E 3aKOHOZlaTeIbCTBa
EC 06 y6exxumie. [maBHoit 3agaueit Komuccuu npn
pedopMupoBaHUM 3aKOHOAATENbCTBA 00 yOexu-
e AB/IANACh NPaKTU4YecKas peannsanyus IpUH-
uuna conupiapHocTy. VIHbIMM croBamMM, Tak ke
KaK I B BOIIpOCE OXpaHbl BHEUIHMX T'PaHMI], He-
06x0aMMO OBUIO 00ecreynTh CIpaBefIuBOe pac-
npefienieHne cpepyu Bcex cTpaH — uwieHoB EC or-
BETCTBEHHOCTY 3a pasMelljeHMe IOTeHI[MaTbHbIX
6exxenneB. Heine meiicTBytomue [ly6mmHckme Kpu-
TepuH, OIpefeAollle ToCylapCTBO, OTBETCTBEH-
HO€ 33 PacCMOTPeHMe 3aIIPOca O MPefloCTaBIeHUN
ybexxuia, He MOIIM Oo/lee paccCMaTpPMBATBCS Kak
OCHOBaHHble Ha MpPMHUUIIE CIPaBeIMBOCTU MU
CONUJIAPHOCTIL.

B paMkax peanmsauyy IOCTaBJIEHHON 3ajadu
o OPMMPOBAHMIO CIIPABENNINBON CUCTEMBI pac-
CMOTpEHMA XOJATaICTB O IPefjOCTaBIeHNN YOexKu-
ma EBpormerickas KoMuccus IHOATOTOBUIA HOBYIO
penaxuuio [lyomnckoro pernamenta’ (JIyomn IV).
KroueBoit HoBenoit mpoekra HoBoro Jy6mmH-
CKOTO peIJlaMeHTa ABJIAeTCA BBEfieHMe TaK Hasbl-
BAaEMOTr0 aBTOMATMYECKOTO MeXaHM3Ma KOppeK-

THpyollero pacnpenenenns (corrective allocation
mechanism). CorjacHO ZaHHOMY MeXaHU3MY IIpK
CYIIECTBEHHOM U HEIIPOIOPIMIOHATIbHOM YBeIde-
HMM KOIMYEeCTBA MPOLIeHNIT 00 ybexuIe B OffHOI
u3 cTpaH - yyactHukoB EC mpocurermn ybexniga
HOJJIeXAT PACCETIeHNI0 CPeiu APYTUX TOCYHapCTB-
4JICHOB.

OnHOBpeMEHHO C pelleHMeM IJIABHOI 3ajiadnm
1o 00ecIedeHII0 IPYHINIIA CONMMAAPHOCTY pelle-
HO ObITa 3asBJIeHa M BTOpAs Iie/Ib, C KOTOPOJ He
YAAl0Ch CIPaBUTLCA B XOfe IpeiblfyLleil pedop-
Mbl OECITY. Heo6xomuMo OTMETHUTb, YTO M3HA-
YaJIbHO, B COOTBETCTBUM C VITOTOBBIM JJOKYMEHTOM
3acefiaHua EBpomelickoro coseta B Tammepe B Ok-
1a6pe 1999 1. mocTpoenne OECIIY npepmonara-
JI0Ch OCYILIeCTBUTD B /iBa 9Tama. Ha mepBoM sTame
(2000-2005 rT.) IIAHMPOBAIOCH IPUHATHE ITAKeTa
HOPMaTVMBHO-IIPABOBBIX AKTOB, HAIIPAB/ICHHBIX Ha
rapMOHM3ALMIO CYI[ECTBYIOIINX HAIVOHAIbHBIX
IPaBWI 110 NPefOCTaBIeHNI0 yOexuIy. A Ha BTO-
poM atane (2011-2013 rr.) mpepiaranoch IPUHATD
HOPMBI, OIIpefie/IAoe 001y IPoLeypy Ipeso-
CTaB/IeHMs YOeXuIa ¥ YHUPUIMPOBAHHBII CTATYC
6exenIa.

JHBIMM CIOBaMH, OCHOBHAs 3ajilaya BTOPOTO
3Tala COCTOSA/IA B TOM, YTOOBI 00€CIIeunTb PUHA-
TVie YHUPUIVIPOBAaHHBIX HOPM, KaCAIOIIXCA CTaH-
IApTOB IPeNOCTaBIeHNA yOeXMIa, YTO, B CBOIO
oYepenb, MO3BOMMIO OBl CYLIECTBEHHO CHU3UTD
pasnuunA B NpaBOIPYMEHUTEIbHON IIPaKTUKe Ha
teppuropun Corosa. Benb AMpeKTUBBI copep)kaT
riu6Kye HOPMBI, IPefJOCTAB/IALINE TOCYAAPCTBAM-
4JIeHaM CIMIIKOM IIMPOKME BO3MOXXHOCTY /I UX
IPOU3BO/IbHONM VMIUIEMEHTALMM, YTO IPUBOLUT
K CYIIeCTBEHHOMY pAacXOX/EHVUI0 HaIVIOHA/Ib-
HOTO 3aKOHOJATeNnbCTBa 00 ybexmine B pasHBIX
crpanax EC [Trauner, Ripoll Servent 2016:1419].
Tem He MeHee SKOHOMMYECKMII KPM3NUC He IIO-
3BOJIMJ TOTZIa IIPOBECTY 3af[yMaHHY0 peopMy B
M3HAYaJIbHBIX IIapaMeTpax. locymapcTBa-uieHbl,
CCBUIAACh Ha HEOMArONpUATHYIO SKOHOMUYECKYIO
cutyanmio, QakTudecku FOOMINCh COXpaHeHUs
CyLleCTBOBaBIIeN TI'MOKOCTM B YCTaHOBJIEHUM
CTaH/]apTOB 110 npueMy b6exxeHnres [Trauner 2016:
313].

8 Communication from the Commission to the European Parliament and the Council towards a Reform of the Common
European Asylum System and Enhancing Legal Avenues to Europe. 2016. URL: http://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:52016DC0197&from=en (accessed date: 10.05.2018).

° Proposal for a Regulation of the European Parliament and of the Council establishing the criteria and mechanisms
for determining the Member State responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person. URL: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52016PC0270 (accessed date: 05.05.2018).

1 Presidency Conclusions, Tampere European Council 15 and 16 October 1999. URL: http://www.europarl.europa.eu/

summits/tam_en.htm (accessed date: 18.05.2018).
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B pamxax pemeHusa pgaHHoi 3afauyn Kommccns
HOATOTOBM/IA IIPOEKThI KBamuQuKanuoHHoro' mu
HPOLIEAYPHOTO pEINTAMEHTOB'?, KOTOpBIE JO/DKHBI
OyayT 3aMEHUTb COOTBETCTBYIOLIME JVPEKTUBBI, a
TaK)Xe POEKT HOBOJI VPEKTHBBI 00 YCIOBUAX IIPU-
ema". OCHOBHasA ujes MPOEKTOB IPOLELYPHOTO 1
KBa/IM(UKAILVIOHHOTO PErlAMEHTOB, a TAaKXe HO-
BOJI AMPEKTVBBI 00 yC/IOBMAX IIpMeMa COCTOANA B
TOM, YTOOBI TIOBBICUTD CTaH/IAPTBI PACCMOTPEHNA 1
IPeOCTaB/ICHNA MEXK/[YHAPOJHO 3aIITHI Ha Tep-
putopun EC. Beepenne yHuduuupoBaHHBIX HOPM
BMECTO HBIHE JIeVICTBYIOIIMX PAMOYHbIX ITPaBIII IO~
3BOJIMT IOMIUMO IIPOYEro PelnTh MpobneMy Hesa-
KOHHOTO IIepeMellleHNs IIPOCUTeIell YOeXKMIa BHY-
tpu EC (secondary movement), HOCKONbKY IMEHHO
pasmnuMA B IPaBOBOM pPeryIMpOBaHMM IIpoLiecca
IPeOCTaB/ICHNA MEK/[YHAPOHOI 3aIITHI Ha Tep-
PUTOpUM Pas3HBIX rocyAapcTB — wieHoB EC sABa-
I0TCA IJIABHOJ NPUYMHOI HE3aKOHHOTO IlepeMelle-
HMA mpocuTenelt yoexxuma 1o teppuropun Cormosa
[Balleix 2016:3].

[IpocTpaHCTBO CBOOOABI TEPEABIDKEHNA JINI]
SBUJIOCH TOJ cepoil, KOTopas B HambOObIIell CcTe-
HeHy OblIa 3aTPOHYTA MUTPALIOHHBIM KPU3UCOM.
Pedopmbl, npepnoxxennsie EC B manHOI o6macTy,
CBUJETENbCTBYeT O skenmanuy EC ykpemutb Hap-
HAIMIOHA/IbHYI0 COCTAaB/IAIOMIYI0 €r0 MeXaHM3MOB.
Ho maHHbBI BEKTOP pasBUTUA HAXOAUT IOAAEPKKY
JlaJIeKO He y BCeX TOCYapCTB-4/IEHOB, ONACAIONINX-
A IOTePATb KOHTPO/Ib B YYBCTBUTE/IbHBIX J/IA Ha-
IIVIOHAJIbHBIX TIPaBUTENbCTB cdepax [[loremkuHa
2016:49].

Kpome Toro, y>xe peannsoBaHHbIC MHUIMATIBBI
B 0o6macTyt CBOOOJBI ITIepelBVDKEHNS JIAL CBIJe-
TEIbCTBYIOT O MOCTEIIEHHOM Y>KeCTOUEHMN MOPAL-
Ka NepeceyeHNsA BHELIHNX IPaHNUI] He TOIBKO MHO-
cTpaHLamy, Ho u rpaxpaanamu Corosa. IIpu aTom B
KauyeCTBe KOMIICHCHPYIOLIET0 MePONpPUATHUSA IIpef-

JIATAlOTCST MepBI 110 607ee aKTMBHOMY JCIIOTIb30Ba-
HIIO COBPEMEHHbIX TEXHOIOTHIT, JIe/IAIOLINX IIPOLje-
Iypy nepecedenusi rpauniy 6omnee 3¢ PeKTUBHOIL.

2. IIpocTpaHCcTBO BHYTpeHHell 6e30macHOCTH

TepmuH «BHYTpeHH:AA 6€30I1aCHOCTD» IIMPOKO UC-
TIO/Ib3yeTCA B IIPAaBOBOM U IIONUTIYECKOM JIEKCYIKOHE
EC. Tak, B coorBercTBUM cO CTparerueii BHyTpeHHell
6esomacHoctyt EC™* ponp Corosa B o6ecriedeHy BHY-
TpeHHell 6e30IacHOCTYI COCTOUT B 0011iell IONINTIKE,
3aKOHOJJATE/IbCTBE M IIPAKTNYECKOM B3aVMOJCIICTBUN
B CTIeAyIOLINX chepax: IO CKOe U IIPaBOBOE CO-
TPYHIYECTBO IO YTONOBHBIM Jie/laM, YIpaBJIeHMe
TPaHMIIAMI U aHTMKPU3VCHOE YIIpaB/IeHNe.

CornacHo EBpomerickoii moBecTke gHs 10 0es-
omacHoctu” EC cTpeMUTCS K NOCTPOEHUIO IIPO-
CTPaHCTBA BHYTpEHHell 0e30IacHOCTM, B IIpefe-
JIax KOTOPOro ofecreuynBaeTcs 3alluTa IPaK/aH B
IIOJTHOM COOTBETCTBMY C OCHOBHBIMU ITpaBamu. Ilo
HallleMy MHEHWIO, IIOHATUE BHYTpeHHeil Gesomac-
Hocti EC B oblieM Buje ciiefiyeT ONpefienTh Kak
COCTOsAIHME 3aLIMIIEHHOCTI OT PeajbHbIX MV BO3-
MOXXHBIX YTPO3, CBA3aHHBIX C OCYIIIeCTB/IEHEM IIpe-
CTYIIHOVI ¥ MHOV IIPOTUBOIIPABHO 1€ATETbHOCTI.

Cucrema HopMm mnpaBa EC, HampaB/leHHBIX Ha
obecrieyeHne BHYTpPeHHell 0e30IIaCHOCTH, COCTaB-
JIAeT NIPaBOOXPAHNUTENbHOE 3aKOHOAaTenbcTBO EC.
B HacTosIee BpeMs MPaBOOXPAHNUTEIbHOE 3aKOHO-
narenbcTBO EC cocTOMT M3 HOPM, perymmpyromux
OTHOLIEHUA B 4eTbIpeX cepax: IMpefoTBpalleHNe
IPeCTYIHOCTY, Hojmuerickas cdepa, mpoueccy-
aJIbHOE COTPYAHMYECTBO IO YTOJIOBHBIM JeaM M1
rapMOHM3ALVsA YTONOBHOrO mpasa. [Ipu aToM mpo-
IlecCya/lbHOe COTPYAHMYECTBO IO YTOMOBHBIM Jie-
JIaM OJTHOBPEMEHHO BBICTYIIAET 3JIeMEHTOM 0011ero
CyeOHOro MPOCTPAHCTBA, aHAMNU3 KOTOPOTo OyzxeT
OCYIIECTBJIEH JaTIee.

" Proposal for a Regulation of the European Parliament and of the Council on standards for the qualification of third-
country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for
persons eligible for subsidiary protection and for the content of the protection granted and amending Council Directive
2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are long-term residents. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:0466:FIN (accessed date: 20.05.2018).

12 Proposal for a Regulation of the European Parliament and of the Council establishing a common procedure for
international protection in the Union and repealing Directive 2013/32/EU. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=COM%3A2016%3A0467%3AFIN (accessed date: 20.05.2018).

* Proposal for a Directive of the European Parliament and of the Council laying down standards for the reception of
applicants for international protection. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0465
(accessed date: 20.05.2018).

* Communication from the Commission to the European Parliament and the Council. The EU Internal Security Strategy
in Action: Five steps towards a more secure Europe. November 22, 2010. URL: http://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=celex:52010DC0673 (accessed date: 05.05.2018).

> Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of Regions. The European Agenda on Security. Strasbourg. April 28, 2015. URL: https://
www.cepol.europa.eu/sites/default/files/european-agenda-security.pdf (accessed date: 17.05.2018).
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B cdepe BuyTpenneit 6esonacuoctu EC Heob-
XOIMMO OCTAaHOBUTbCA Ha TPeX K/IIOYEBBbIX M3MeHe-
HIAX IOCTIeNHUX J1eT: peopMe EBporniona; pedopme
3aKOHOJATeNIbCTBA 0 OOpbOe ¢ TeppOpU3MOM U pe-
¢dopme IlleHreHckoit MHPOPMAIMOHHO CUCTEMBI
(IIMC) B pamkax mporecca COBEpPIIEHCTBOBAHNUSA
MHGOPMAIIMOHHOTO aclleKTa BHYTpeHHell 6e3omac-
HocTu. B mae 2016 r. EBponeiickmil mapiaMeHT 1
Coser EC ytBepmmmu Permament Ne 2016/794' o
pedopmuposanun EBpomona, B cOOTBETCTBUM C
KoTOpbIM EBpomeiickoe INOMULENCKOe BeJOMCTBO
6p1710 TIepenmenoBaHo B AreHtctBo EC 1o mpaso-
OXPAHUTEIbBHOMY COTPYJHMYECTBY C COXPaHEHNEM
COKpAaIL|eHHOTO HayMeHOBaHu:A «EBporosn».

Hanbonee onrytumoe npeobpasoBaHie, BbI3BaH-
Hoe pedopmoit EBporiona, cBs3aHO ¢ M3MeHeHUeM
CyObeKTHOTO COCTaBa JjaHHON opraHmsanum. Kak
U3BECTHO, TpM rocyfapcTsa — wieHa EC, a uMeHHO:
Be;mxoGpMTava, Vpnangua u JJlaHusA, MMEIOT 0CO-
6b1it craryc B pamkax [ICBII. Vipranaus u Benuko-
Oputanusa'” BBIpAa3WIM >KelaHUe NPUHATH ydacTue
B YTBEPK/IEHUM M NIPUMMEHEHUN I10/I0KeHmit Pera-
MeHTa 0 pedopmuposannu Espomnoma. Ho mocne
BbIxoa 13 coctaBa EC Benmmkobpuranns 6yneT BbI-
HY>KJleHa IPeKPaTUThb CBOe WIEHCTBO 1 B EBporoe.

Ilanus uMeeT ocobsit craryc B pamkax [ICBII,
oT/IMYHBL 0T Benmkobpuranuu u Vpnangun. B co-
orBeTcTBuM € IIpoTokonom Ne 22 o mosuuyu [Janun,
npunoxxeHHbIM K JoroBopy o EC n IOEC, Janua
BIIPaBe B COOTBETCTBMU C MEX]YHapPO[HO-IIPaBO-
BBIMIU ITPOLeAIypaMy TPaHCHOPMUPOBATD B CBOE Ha-
LJIOHA/IbHOEe IIPAaBO HOPMAaTMBHO-IIPABOBbIE AKTHI,
IOPUHATbIE B Ie/AX PasBUTHUA IIEHT€HCKUX JOCTH-
YKeHMWil, OffHaKo (OPMa/IbHO JaHHOE IIPaBO He pac-
HPOCTPAHACTCA Ha IIOTI0XKEHVA B 06/1aCTH TIO/NLIeIt-
cKoro corpypHmudectsa. CooTBeTCTBEHHO, aHusA
aBTOMATMYECKM MCKIIYAeTCA U3 cepbl AeiCTBIA

Permamenta Ne 2016/794. Takum o6pasom, ¢ AaTbl
BCTYIUIEHVS B 3aKOHHYIO CU/TY JAHHOTO JJOKYMEHTa
(1 mas 2017 r.) lanns nepecTana ObITb Y4aCTHIKOM
EBponona. [Id mnpopomkeHMss COTPYSHMYECTBA
Mexxpy Haumeit u EBpononiom 6b11 3akmoden [loro-
BOp 00 OIIepaTVBHOM M CTPATEIN4eCKOM COTPY/HNU-
vectBe'®. Takum obpasom, [laHms, ABIAACH YWIEHOM
EC, npunumaer y4yactue B pabore EBporona B kave-
CTBE TPeTbeNl CTPaHbl.

Bropoe Hanpasnienue B cdepe BHyTpeHHel! 6e3-
omacHoctn EC cBs3aHo ¢ pedopmmpoBaHueM Ipa-
BOBOJI OCHOBBI 60pb0OBI € TEppOpU3MOM. B cepenme
Broporo gecarmwietusa XXI B. cuTyanusa c reppo-
PUCTUYECKOIT Yyrpo3oii B EBpomne cylecTBeHHO Oc-
JIOKHUJIACh: B ONIACHOCT OKA3aJINCh He OT/e/IbHbIe
cTpaHbl, a Becb Coros. bonee Toro, Bospocia 4acTo-
Ta TEPPOPUCTUIECKNX aTaK, a TAKXKe PACIIMPUINCH
MEeTOIbl M CPeNCTBA COBEpIIEHMsA IIPeCcTyIUICHMWIL.
B aToit cutyanun B anpene 2015 1. Komuccuerii 6s11a
noAroTos/eHa EBpornerickas moBecTka fHA 1O Oes-
omacHocTn”. Komuccus mpusHama HeoOXOAMMBIM
YCUIIUTD YTOMOBHO-IIPAaBOBbIE U YTONOBHO-IIPOLeC-
Cya/IbHbIe CPeICTBA OOPBOBI C TEPPOPNU3MOM, B TOM
4lCTIe MOCPECTBOM IepPecMOTpa CYIIeCTBYIOIIEro
Pamounoro peurenns Ne 2002/475/JHA.

Hosasa JupexruBa Ne 2017/541 o 6opbbe ¢ Tep-
popusMoM Obuta mpuHsATa 15 mapra 2017 r.?' Ona
JIO/DKHA CTaTb OCHOBHBIM aKTOM B 00/1aCcTU TapMo-
HM3AIMM YTONOBHO-IIPABOBBIX 1 YTONOBHO-TIPO-
IIeCCYalbHBIX HOPM II0 60pbbe ¢ TeppOopu3MOM.
OcHoBHas upes HOBOI [IVpeKTUBBI COCTOSANA B TOM,
4TOOBI IIPUBECTU AHTUTEPPOPUCTUYECKOE 3aKOHO-
narenbctBo EC B cOOTBeTCTBME ¢ MeXTYHApOLHO-
IPaBOBBIMI HOPMaMI, A TAKXKe a/JalITYPOBATD €T0 K
HOBBIM BBI30BaM I COBPEMEHHbBIM peanyAM. AHamu3
JIMpeKTHBBI TI03BOJIAET CAEMAaTh BBIBOJ, O TOM, YTO
OHa cofiepykasia B cebe Tpu K/II0ueBble HOBE/UIBL: HO-
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16 Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the European Union Agency
for Law Enforcement Cooperation (Europol) and replacing and repealing Council Decisions 2009/371/JHA, 2009/934/JHA,
2009/935/JHA, 2009/936/JHA and 2009/968/JHA. - Official Journal of the European Union. 2016. No. 135. 24 May. P. 53-114.
7" Commission Decision (EU) 2017/388 of 6 March 2017 confirming the participation of the United Kingdom of Great
Britain and Northern Ireland in Regulation (EU) 2016/794 of the European Parliament and of the Council on the European
Union Agency for Law Enforcement Cooperation (Europol) C/2017/1431. — Official Journal of the European Union. 2017.
No. 59. 7 March. P. 39-39.

8 Agreement on operational and strategic cooperation between Denmark and European Police Office (Europol). Valetta.
April 29, 2017. URL: https://www.europol.europa.eu/publications-documents/agreement-operational-and-strategic-
cooperation-between-kingdom-of-denmark-and-europol (accessed date: 18.05.2018).

' Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the regions. The European Agenda on Security. Strasbourg. April, 28, 2015. URL: https://
ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/basic-documents/docs/eu_agenda_on_security_
en.pdf (accessed date: 18.05.2018).

20 Council Framework Decision of 13 June 2002 on combating terrorism. — Official Journal of the European Union. 2002.
No. 164. 22 June. P. 3-7.

21 Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on combating terrorism and
replacing Council Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA. — Official Journal of
the European Union. 2017. No. 88. 31 March. P. 6-21.
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Bble MIOJIOXKEHNA O KPUMIHAIM3AUNY JesTHUI, CBS-
3aHHBIX C BbIE3JIOM 33 IPAHMIIY B Lie/IAX TeppOpU3Ma
(Yyro/moBHYI0 OTBETCTBEHHOCTb OOEBMKOB-TEeppOPH-
CTOB); IOJIO>KEHVSI 00 YTOJIOBHOM OTBETCTBEHHO-
cTH 3a (PMHAHCHPOBAHME TEPPOPU3MA M JOIIOMTHMU-
Te/IbHbIe TAPAHTHUM IO 3aIUTe XEPTB TEPPOPMU3MA.
Takum o6pasom, HoBas [IMpeKTUBa MMIUIEMEHTH-
poBana Pesomonmio Cosera besomacnoctu OOH
Ne 2178 (2014)*, mpu3pIBaBLIYIO CTPAaH — YIEHOB
OOH axtuBusupoBarb pabory mo 6oprbe ¢ Tak
Ha3bIBaeMbIMI VIHOCTPAaHHBIMY 0OEBUKaMM-TePPO-
pucramu (foreign terrorist fighters), mox xotopeimu
HOHVMMAIOTCA JIMIA, OTIpPAaB/IAIINeC B TOCyAap-
CTBO, He AB/IAIOIIeeCs CTPAHOI X IIPOXKVMBAHVIA UM
TPaK[JAHCTBA, /LA Lieiell COBepLIeHIs, INIAHMPOBa-
HMJA, TIOATOTOBKY TEPPOPUCTUYECKMX aAKTOB, WM
y4acTus B UX COBEpUICHUM, WV MOATOTOBKM Tep-
POPUCTOB, MV TIPOXOXKAEHNSA TaKOJ IIOTOTOBKY, B
TOM 4JCJIe B CBA3YU C BOOPY>KEHHBIM KOH(IMKTOM.
[Ipobneme 60ppOBI C MHOCTPAHHBIMM OOeBMKa-
MI-TepPOPUCTAMY OBUT OCBAIIEH TaKXKe IPUHATBII
22 okts6ps 2015 . JIOIONMHNUTENbHBIN IPOTOKON K
Konseninun Cosera EBpombl o npemympesxueHun
TeppopusMa*, KOTODBIII IPefycMaTpyUBaj YCTaHOB-
JIEHME YTOJIOBHON OTBETCTBEHHOCTU 3a PAJL IESAHMIL,
B TOM YJC/Ie 32 YMBIIICHHOE y4acTlie B TePPOPUCTH-
4ecKoll Ipyiiie, 00y4yeHne Teppopusmy, GakT Bble3fia
3a TpaHNUIly B Le/IAX TeppopusMa 1 (PMHAHCHPOBaHIE
VI OPraHM3aLMI0 TAKMX IOe3MI0K. EBporeiickuii
COI03 IIPMCOENVHIIICA K yKazaHHoMY [IpoTokony, ofi-
HAaKO Ha MOMeHT npuHATHA JupexTusbl Ne 2017/541
patudyKaLMOHHbIE IPOLENYPBI He ObIIN 3aBePIIEHBL.
Kpome Toro, B HOBOIl [lMpexTuBe HALIIM OT-
paxeHue pexkoMenganyu® Ipynmel paspaboTkn
¢buHAHCOBBIX Mep 10 60pbOe ¢ OTMbIBaHMEeM JIeHer
(Financial Action Task Force (FATF)), cornacno ko-
TOPBIM TOCYZJaPCTBA JJO/DKHBI KPUMIHAIM3UPOBATD
ieAHNA, CBA3aHHble C (UHAHCMPOBAHMEM Teppo-
PUCTNYECKMX AKTOB, a TAKXKe CAMOIl JIeATe/IbHOCTI
TeppOpUCTIYeCKNX opranusanuii. [Tpu sToM HOBaA
JIMpeKTuBa 110 CPaBHEHUIO C BBIIIEYIOMAHYThIM Pa-

MOYHBIM pellleHlieM He3HaUNTeTbHO I3MEHM/IA CaMO
HOHATUE TeppOpNU3Ma, BK/IIOYNB B IlepeyeHb Jes-
HIIA, COCTaB/IAIOMNX 0ObEKTUBHYIO CTOPOHY TeppO-
pu3Ma, pecTyIieHNs B MHOPMALMOHHOI cdepe.
Crenyer TakKe OTMETUTb TO OOCTOATENIBCTBO, YTO
paccmaTpuBaeMas [IMpeKTHBa MMeeT MEXAUCINU-
IUIVHAPHBII XapaKTep, TIOCKOIbKY COIEPXKNT B cebe
HOPMBI KaK YTOJIOBHO-TIPAaBOBOTO, TaK U YTOJIOB-
HO-IIPOIIeCCyaIbHOTO XapakTepa. OTHenbHas ITaBa
3TOTO JOKYMEHTA COfIEPKNT TOIO>KEHN A, KaCaroLI-
ecsl 3aLUTBI XXePTB TEPPOPM3MA.

Hakownel, TpeTbe HamlpaBjieHMe B cdepe BHY-
TpenHelt 6e3omacHoct EC cBsizano ¢ pedopmu-
poBaHueM ee WHQPOPMALMOHHOTO KOMIIOHEHTA.
B ampene 2016 r. Espomneiickasg KoMmccus MOJ-
roropuna CoobleHne, Kacalolleecs IOBBIIEHNA
9 PeKTUBHOCTY €BPOIENCKUX MHPOPMALVIOHHBIX
cucteM®. OcHoBHas unes ganHoro CooOIeHns co-
CTOSI/IAa B TOM, YTOObI HayaTb IOTHOMACIITAOHYIO
IVICKYCCUIO OTHOCHUTEIBHO TOTO, KaK CYILIECTBYIO-
e u Oyayuie MHGOPMALMOHHBIE CYICTEMBI MOTYT
CII0COOCTBOBATD IOBBIIIEHNIO 3D HEKTUBHOCTI HO-
TPaHMYHOTO KOHTPO/IA 1 06eCIIeYeHNI0 BHY TPEHHel
6esonacHocTu. Ananus Coobuenns Epomnerickoit
KOMJCCUM TIO3BOJIAET CAIe/IATh BBIBOJ, O TOM, YTO CO-
BepIICHCTBOBAHNE CYILIECTBYIOINX NH(OPMAIVIOH-
HBIX CHCTEM MOXKET OBITb ZOCTUTHYTO, BO-IIEPBBIX,
HOCPEACTBOM YCTPaHEeHMA MMEIOIIVXCA OePalVIOH-
HBIX J TEXHMYECKMX HEJOCTATKOB, a TAKXKe COoBep-
IIEHCTBOBAHVA IIPAaBOBOJl OCHOBBI 1, BO-BTOPBIX,
HOCPEeACTBOM ObecredeHss COBMECTUMOCTH 1 B3a-
VIMOCBA3aHHOCTM CYIIECTBYIOIIMX MH(OPMAIVIOH-
HBIX CHICTEM, 4TO ITO3BOJIUT Pa3HBIM CHCTEMaM Ilepe-
JlaBaThb APYT APYTY HEOOXOMMMYI0 MHOPMALINIO.

B pexabpe 2016 1. ObUI IpeACTaB/IeH MaKeT 3a-
KOHOIIPOEKTOB, HAIlpaBIeHHbIX Ha pedopmupo-
BaHUe CyllecTBywolell mpaBoBoii ocHoBbl IIVIC
BToporo nokonenus (IIVIC II). YkasaHHbIT makeT
COCTONT 13 TPeX 3aKOHOIPOEeKTOB: (1) mpoekTa pe-
rmamMeHTa 06 ycnonb3opanuy IIVIC B o6mactn mo-
TPAaHMYHOTO KOHTPO/A™®; (2) mpoekTa perjaaMeHTa

22 Pesontoums N2 2178 (2014), npunnaTtas CoBeTom be3onacHocTy Ha ero 7272-m 3acepaHunm 24 ceHtsa6ps 2014 r. URL: http://
www.refworld.org.ru/type, RESOLUTION,,, 542a8fa74,0.html (accessed date: 18.05.2018).

% [lononHuTenbHbIN NpoTokon K KoHeeHuun CoseTa EBponbl 0 npeaynpexaeHun Teppoprama ot 22 okTabpa 2015 r. URL:
https://www.coe.int/ru/web/conventions/full-list/-/conventions/treaty/217 (accessed date: 18.05.2018).

24 FATF, International Standards on Combating Money Laundering and the Financing of Terrorism & Proliferation. 2012,
updated October 2016. URL: http:www.fatf-gafi.org/recommendations.html (accessed date: 18.05.2018).

% Communication from the Commission to the European Parliament and the Council. Stronger and Smarter Information
Systems for Borders and Security. Brussels. April, 6, 2016. URL: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/
what-we-do/policies/securing-eu-borders/legal-documents/docs/20160406/communication_on_stronger_and_smart_
borders_20160406_en.pdf (accessed date: 18.05.2018).

% Proposal for a Regulation of the European Parliament and the Council on the establishment, operation and use
of the Schengen Information System (SIS) in the field of border checks, amending Regulation (EU) No. 515/2014 and
repealing Regulation (EC) No. 1987/2006. Brussels. December 21, 2016. URL: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52016PC0882 (accessed date: 09.05.2018).
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006 mcnonbszoBanyu IIMC B 061acTyt MOMUIENICKOTO
COTPYHMYECTBA U IIPABOBOIO COTPY/HMYECTBA 110
yronoBHbIM fienam” u (3) mpoekTa peraamMeHTta o6
ucnonbsoBanuy IIVC nna Bo3BpaTa HemeraabHbIX
UMMUTPaHTOB. JlaHHBIE 3aKOHOIPOEKTBI Npefyc-
MaTpUBAKOT Le/bli PsAJ, HOBLIECTB, HaIlpaBIeHHbIX
Ha mnosbieHre sddexTusHocTn paborsr UIVIC,
a TakKe Ha pacumpenue cdepbl ee IPUMEHEHMNA.
IIpn sTOM paccmaTpuBaeMas pedopma He IOfpas-
yMeBaeT cosfjaHne Hosoro nokonenus HIVC: nensb
EBpomeiickoit KoMMCCUM CBOJUTCA K pacIIMPEHUIO
BO3MOXXHOCTEJl CYLIECTBYIOIEN CUCTEMbI, HO He
HpefycMaTpuBaeT ee KapAMHAIbHON TpaHCchopMa-
LY.

Cor/acHO IPOEKTY pernaMenTa 06 MCIoNb30Ba-
Hyn IIVIC B o6macTyt MOMMIENICKOTO COTPYAHIYe-
CTBa I NIPABOBOIO COTPYAHMYECTBA 110 YTOIOBHBIM
fleflaM TIpefyCMOTPEHO BBeJieHJe HOBOTO BMZA 3a-
IIPOCa B OTHOLIEHNY HEM3BECTHBIX Pa3bICKMBAEMbIX
JINII € LeTIbI0 MX uaeHTrMKanum. B ranHoM cydae
pedb uaet o coxpanenun B 6ase ganusix [IVIC 6uo-
MeTPUYeCKMX HAaHHBIX (OTIIEYATKOB MasbLeB 1 T.1.),
IPUHAIEKAIVX JINIIAM, KOTOpble MOTYT UMETb OT-
HOILIEHN€ K COBEPIIEHNIO TOTO U/IM MHOTO CEPbe3HO-
ro npecrynnenus. [lo mHenuto Komuccun, HOBbIN
BIJ] 3a1IPOCA II03BOJIAT BBIAB/IATD JINLI, IPUYACTHBIX
K COBEPILUEHNIO IIPECTYIIIEHNI laKe B TOM CIIydae,
ecm MepCOHANTbHAA MHPOPMALUA O TAKOM JNIe
He copiepXXnTcsi B MHGOPMALMOHHBIX 6a3aX rocy-
lapCTB-4JIEHOB.

Cy1iecTBeHHO HOBENION MOXKHO TaKXKe CUM-
tath ucnonbsosanue IIVC pgna Bo3BpaTa Hesa-
KOHHBIX MMMUTPAHTOB. B mpoekre permamenta o6
ucnonb3oBanuy IIVC nna Bo3BpaTa He/meraabHbIX
MMMUTPAHTOB IIPeJyCMOTPEH HOBBII BUJL 3aIIpOCa,
Kacaloluiics MHOCTPAHHBIX IPaXJaH, B OTHOLIe-
HUM KOTOPBIX IPUHATO pelleHNe O JeHOopTalyu.
OcHoBHas Ile/lb JAaHHOTO BMJA 3allpoca COCTOMUT
B TOM, YTOOBI 00eCIeYnTh MPOBEPKY MCIIOMHEHNS
MHOCTPAHHBIM JIMLIOM pEIIeHNS KOMIIETEHTHOIO
OpraHa o JieopTaluu.

Takum obpasoM, pasBuTHe IPOCTPAHCTBA BHY-
TpeHHell 6e30I1aCHOCTM B IOCIEHHUE TOfBI 00Y-
CIOBJIEHO BO3PAacTaHUEM TePPOPUCTUYECKOI YIpo-
3bl, KOTOPO€ HApAAY C MUTPALMIOHHBIM KPM3MCOM

ABJIAETCA OJNHMUM U3 KIo4eBbIX BbI30BOB EC B 00-
nactu IICBIL. VIMeHHO ycuneHMue TeppopucTUYe-
cKol1 akTMBHOCTH 3acTaBuno EC nepecMoTpeTs cy-
IIeCTBYIOIIe MEXaHU3MBbl B 00/1aCTU BHYTpPEHHeI
0e30IacHOCTH, ¢ TeM 4YTOOBI CHenaTh ux Oonee -
¢dexruBHBIMK. BMecTe ¢ TeM BosmoxxHocTi EC BBU-
Iy HEJOCTATOYHOJ KOMIETEHLMY, [EeIeTUPOBAHHOI
B COOTBETCTBUM C YYP€JUTEbHBIMM JIOTOBOPAMI,
BecbMa OTpaHMYeHHbl. B cBA3M ¢ 3TuM fiymaercs,
4TO IpeBpalljeHle IPOCTPAHCTBA BHYTPEHHel! 6e3-
OIIACHOCTM B PeabHO pabOoTAIOIVII MEeXaHU3M II0-
TpebyeT B IePCIEeKTNBE IepecMOTpa YUpeAUTeNb-
HBIX forosopos EC.

2.1. Obuee cyoebHoe npocmpancimeo

B nanHoit chepe TpagUIMOHHO BBIE/IAETCA B
OCHOBHBIX HAIIPaBJIeHN: IIPaBOBOE COTPYAHUYE-
CTBO IO TPaK/JAHCKVIM U TOPTOBBIM JIe/IaM 1 IIPaBO-
BOE COTPYHMYECTBO 10 YTOJIOBHBIM JefaM. B pam-
Kax HacToslleil paboTbl BHUMaHUe OyaeT yeneHo
aHaM3y 3aKOHOJATENbHBIX VIHUIVATUB B OOIacTM
IPaBOBOTO COTPYHMYECTBA 110 YTOIOBHBIM Je/IaM,
IIOCKO/IPKY VIMEHHO B JJAHHOII cdepe HAOTIOAAI0TCA
Haybosiee 3aMeTHbIE I3MEHEHNA. YKa3aHHYI0 cdepy
COTPY[JHMYECTBA B 3aIIaJHOEBPOIENICKON HAy4HOII
JUTepaType INPUHATO MMEHOBATb «EBPOIEIICKIM
yronoBHbIM mpaBoM» (European Criminal Law)
[Satzger 2018] mwmu «yronoBusiM npasom EC» (EU
Criminal Law) [The Needed Balances... 2016]. Ho
C TIPaBOBOJ TOYKM 3peHVsA YIOTpeOJIeHNe Bblle-
YIOMAHYTBIX TEPMVHOB HpeECTaBIAeTCA Heobo-
CHOBaHHBIM, IIOCKOJIbKY KaK TaKOBOTO €BPOIIEIICKO-
ro YrO/IOBHOTO ITpaBa My yronosHoro npasa EC He
cymectByet [Satzger 2018:61]. Tem He MeHee faH-
Hble MOHATUA LIMPOKO MCIOIb3YIOTCA B HAy4HOI
JIUTepaType, HO CKOopee KakK coOupare/bHble KaTero-
Py, HeXe/N Kak IIPaBOBbIe leDVHLIIN.

B panHOI wacTy Hacrosueil paboTbl Mbl OCTa-
HOBJMCA Ha K/TI0YeBBIX MHNUIMATUBAX B 00/IACTY CO-
TPyAHMYECTBa rocyfapcts — wieHoB EC B yronos-
HO-TIPOLIeCCYasIbHOM cdepe, KOTOpOe BBICTYNAeT
OffHUM V3 KOMIIOHEHTOB IIPaBOBOTO COTpPYAHUYE-
CTBa IO YTOMIOBHBIM fienaM. COTpyHUYECTBO B 00-
JIACTU YTOJIOBHOTO IIpOLiecca MpeAcTaBygeT coboit

27 Proposal for a Regulation of the European Parliament and the Council on the establishment, operation and use of
the Schengen Information System (SIS) in the field of police cooperation and judicial cooperation in criminal matters,
amending Regulation (EU) No. 515/2014 and repealing Regulation (EC) No. 1986/2006, Council Decision 2007/533/JHA
and Commission Decision 2010/261/EU. Brussels. December 21, 2016. URL: http://eur-lex.europa.eu/legal-content/EN/

TXT/?uri=CELEX:52016PC0883 (accessed date: 20.05.2018).

2 Proposal for a Regulation of the European Parliament and of the Council on the use of the Schengen Information System
for the return of illegally staying third-country nationals. Brussels. December 21, 2016. URL: http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52016PC0881 (accessed date: 18.05.2018).
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B3aMIMOJIEIICTBIE IPAaBOOXPAHUTE/IbHBIX OpPTraHOB
(monmuiyM, MPOKYpaTypel, CyAa, CyfeOHBIX ClIefo-
Baresell 1 T.J1.) 10 KOHKPETHBIM YTOTIOBHBIM JIe/IaM.

B ob6macTu yromoBHOro CyZOIpOM3BOACTBA Clie-
IiyeT 0000 BBIIEMUTD pepOpMbl MHCTUTYLIMOHAIb-
HOTO aCIeKTa yKa3aHHOil cepbl COTPYAHUYECTBA.
EBpomneiickaa xommccusa mnoprorosmwna 17 wurwond
2013 r. gBa 3aKoHONpoeKTa: (1) MpPOeKT pernameH-
Ta 0 EBpOIEICKOM areHTCTBE MO COTPYLHUYECTBY
B obnacTu yromosHoro cypoupousBopcrsa (EBpo-
10cT)” 1 IIPOEKT peryiaMeHTa o cospanuu EBporeii-
ckoit mpokyparypsl (European Public Prosecutor's
Office (EPPO))™.

[To ananorum ¢ pedopmoit EBpornorna nepsbiit 3a-
KOHOIIPOEKT ITpefinoaraeT npeobpasosanne EBpo-
10CTa B [IO/IHOLIEHHOE ar€HTCTBO, YTO JO/DKHO IIOBbI-
cuTb ero 3¢ PeKTUBHOCTD O/1arofapss HOBOI MO/
yipasienns. Kpome Toro, gaHHbI IPOEKT HO/KEH
ObL/ IpMBeCTY PaBoOBOIL cTaTyc EBpotocTa B cooT-
BeTCcTBME C JIMCCabOHCKMM [IOTOBOPOM, a TAKXe C
IUTAaHAaMM T10 cOo3JjaHuio EBporerickoil NMpokypary-
PBL

EBpomneiickas npokyparypa ABIA€TCA IPUHLN-
Ia7bHO HOBBIM OPraHOM B MHCTUTYLMOHA/IbHOM
cucreme IICBII. Ee cospanme mpenycMoTpeHo cT. 86
IOEC, cormacHo KOTOpOIt /ist 60PBOBI € IIpecTyI-
HBIMM JESAHUAMY, HOCATAIOMVMY Ha (PUHAHCOBbIE
uHTepecs Corwsa, Coser EC mocpenctBoMm pera-
MEHTOB, NPUHMMAEMbIX B COOTBETCTBUM CO CIIe-
LMa/TbHOM 3aKOHOMNATENbHON IPOLENYpOil, MOXKET
yupeauTb EBpomeiicKyro NpOKypaTypy Ha OCHOBE
EBpotocra. B coorBetcTBUM CO cT. 86 HOEC permre-
HIe 0 cosflaHuyu EBponerickoil MpoKyparypbl pu-
HyMaercss COBETOM eMHOIIACHO MOCTIe OR00peH A
EBpomneiickoro mapnaMeHTa; B clydae OTCYTCTBHUA
eIMHOI/IACK He MeHee JIeBATY IOCy/lapCTB-4/IeHOB
MOTYT CO3/J]aTh YKa3aHHbIIl OPIaH B paMKax IIpOJIBU-
HYTOI'O COTPYIHMYECTBA.

ITeperoBopbl 110 3aKOHOIIPOEKTY 0 EBporerickon
IPOKyparype 3aTAHYIUCh, M B MTOre, B (eBpase
2017 r., Coet EC mpusHanm oTCyTCTBME KOHCEHCY-
ca MeXJly roCyfapCcTBaMu-4IeHaMy, YTO OTKPBI/IO
BEpb I UCHO/Ib30BAHMA MeXaHN3Ma IPOJBMHY-
TOro coTpyfHmdectsa. B ampene 2017 . 16 crpan

YBEJOMM/IM O CBOEM JK€JIaHUM YCTAaHOBUTb IIPO-
[IBUHYTOE COTPYJHUYECTBO IIOCPENCTBOM YUpeKie-
HuA EBpormerickoll npokyparypbl. EBponapnaMent
5 okTs16ps1 2017 1. gan coryacue Ha IIPUHATHE pera-
MeHTa, a 12 okTs26ps1 2017 1. Permament Ne 2017/1939
Ob11 IpuHAT 20 rOCyapCcTBAMI-YIeHaMI™ .

CoracHo 3akoHoIpoekTy EBponeiickas npoxy-
paTypa OymeT oTBe4aTb 3a pacciefioBaHue, Cyned-
HoOe Ipec/iefloBaHue 1 IpYBJIeYeHNe K CYY JINII, CO-
BEPIIVBIINX HPECTYIUVIEHUA IPOTUB (PMHAHCOBBIX
uHTepecoB EBpomnerickoro cowosa. Tem He MeHee yke
ceifdac 006CY>KIAIOTCA IPEIOKEHNA O HaJIeJIeHVN B
nepcrekTuBe EBponeiickoil MpoKypaTypbl IIOIHO-
MOYMAMY IO BO3OY>K/IEHIIO YTONOBHBIX JieNl B CITy-
Yae COBEPIIEHNA TPAHCTPAHMYHBIX IPeCTyIUIEHUI
TePPOPUCTNIECKOI HAIIPaBIeHHOCTI .

B coorserctBuM co cT. 8 Permamenta Ne 2017/
1939 EBpomnerickas mpokyparypa 6ymer ¢yHKumo-
HMPOBAaTh KaK eVIHBI OQNC C JeLleHTPaIn30BaH-
HOJl CTPYKTYpPOM, COCTOALIENl M3 JIBYyX YPOBHEI:
LEHTPa/JIbHOTO ¥ JeleHTpanusoBaHHoro. llen-
TPaJIbHbII YPOBEHb OYAET COCTOATh U3 ITIABHOTO
npokypopa EBpomnbl, konnernu (¢ ogHuM eBporeii-
CKMM IIPOKYPOPOM OT Ka)K[OTO TOCyJapcTBa-djie-
Ha), OCTOSHHBIMY IajaTaMy ¥ afMUHUCTPATUB-
HBIM JUPEKTOPOM. [lelleHTpan30BaHHbIl YPOBEHD
OyIeT COCTOATb U3 eBPOIENICKNUX Je/IeTMPOBAaHHBIX
IPOKYPOPOB, PabOTAIONIMX B TOCYAAapCTBAX-usIe-
Hax. B cooTBeTcTBUM ¢ monoxeHuaAMu PermaMenra
Ne 2017/1939 Espomeiickas npoKyparypa Hpu-
CTYIIUT K OCYILECTBJIEHMIO CBOMX IIOJIHOMOYMII He
panee xoHna 2020 r. Ha ocHoBaHMM pemteHus Ko-
MMCCUY, IPYHATOTO 110 MHUIMATHBE [7IaBHOTO IIPO-
Kypopa Esporbl.

B obnmactu obuiero cyzeOHOro HpPOCTPAHCTBA,
0€3yCTIOBHO, BXXHENIINM HOCTVDKEHMEM SBJIACTCA
cospanue Eppomeiickoil mpokyparypbl. Brepsbie
EC monyunt mo cyTu INOTHOLIEHHBII IPaBOOXpa-
HurenbHbl opraH. Ho cosmanme Espomnerickoil
IPOKYPATypPbl BBIABMIO CYLECTBEHHbIE IIPOTHUBO-
peunsa MeXJy rocyfapcTBaMu-4IeHaMH, B Pe3yilb-
TaTe 4ero COOTBETCTBYIOINMIT PernmamenT Obi1 mpu-
HAT B paMKax IIPOfIBUHYTOIO COTPYAHUYECTBA, 4TO,
10 MHEHUIO psAfla MCCefoBaTeneil, CyleCTBEHHO

2 Proposal for a Regulation of the European Parliament and of the Council on the European Union Agency for Criminal
Justice Cooperation (Eurojust). July 17, 2013. URL: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013P

C0535&from=EN (accessed date: 09.05.2018).

30 Proposal for a Council Regulation on the establishment of the European Public Prosecutor's Office. July 17, 2013. URL:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013PC0534&from=EN (accessed date: 09.05.2018).

31 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of
the European Public Prosecutor’s Office ("the EPPO"). - Official Journal of the European Union. 2017. No. 283. 31 Oct. P. 1-71.
32 3HTMH M., DHTuHa E. EBponelickuin Coto3 pacnpamnseT nneun. — Pocculickuli cogem no mexoyHapoOHuIM Oesnam.
02.10.2017. floctyn: http://russiancouncil.ru/analytics-and-comments/analytics/evropeyskiy-soyuz-raspryamlyaet-plechi/

(naTa obpateHus: 09.05.2018).
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cHIDKaeT addeKTUBHOCTH HOBOrO opraHa [Shifting
Perspectives... 2018:V-VI].

3. 3akmroueHue

B nocnenHime HeCKONMBKO AeCATUNETUIA, C MOMEH-
Ta BCTYIUIEHMA B 3aKOHHYIO CMTy AMCTepAaMCcKOTo
IOTOBOpa ¥ caMMKTa B Tamiepe, MOCTOSHHO IIIa
paboTa 1o HOpPMMUPOBAHNUIO U COBEPILICHCTBOBAHMIIO
npasoBoro perymposanus B obmactu [ICBII. Mu-
rpauyoHHblil Kpusuc 2015 ., a TakKe BO3pacTaHue
TEPPOPUCTIYIECKON YIPO3bl B 3HAYMTEIbHOIN CTelle-
HI YCKOPWIN TIporiecc peOpMUpOBaHMSA IIPAaBOBBIX
ocHoB [ICBII, mOCKO/MBKY CyllecTBYOIas CUCTeMa
IPaBOBOTO PETyINPOBaHIA IT0Ka3aa CBOI0 HeloCTa-
TOYHYI0 3¢ PeKTBHOCTD Mepeft INLJOM HOBBIX YTPO3.

B pesymbrate IpOBEIEHHOTO MCCIEOBAHNUA
MOXXHO CJIe/IaTh BBIBOJ, O TOM, YTO TeKyIye pedop-
Mbl KacaloTCs MPAKTUYeCKM BCeX acleKTOB IIONN-
tviku B o6macty [ICBII. CymiecTBeHHBIE ITepeMeHbI
HPOU3OLIIN KaK B 00/1acTy CBOOOJBI IepefBIKe-
HVA JINL, TaK 1 B chepe BHYyTpeHHeil 6e301acHOCTI
u 06111ero Cye6HOro IPOCTPAHCTRA.

O6ueit Tenpenumeit passutusa [ICBIT moxxHO
Ha3BaTb CYIeCTBEHHOE yCUJIeHMe HaJHalMOHa/lb-
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AYBJINHCKOE PETYJINPOBAHME:
UCTOPUA CTAHOBJIEHNA WU

COAEPXAHUE

BBEJEHWE. B nacmosweti cmamve asmopbvl
n0O0pOOHO paccMampuearm Kpumepuu u mexa-
HU3MbL onpedesneHus ocyoapcmea — unena EC, om-
8eMCMBEHH020 34 PACCMOMpPeHUe X00amaticme o
npedocmasneHuy Mei0yHapooHoll 3auumol 6
pamxax Cowsa. Pezynuposanue OanHoli cpepol
OCYWsecmensiemcs 6 pamkax max Hazviéaemoti Jly-
ONUHCKOLL CUCEMbl, KOMOPAS A6/IEMCT 00HUM U3
Hanpaenenuti nocmpoenuss Obujeii esponetickoii
cucmemvt yoexcuuia 6 EC.

MATEPMAIJIbI I METO[IbI. Mamepuanom ons
UCCTIE008AHUS NOCTLYHUNIU MPYObl POCCUTICKUX U 3a-
pybexctvix uccnedosamereti 8 o6nacmu memOyHA-
POOHO20 Npasa u esponetickozo Npasa, NOCBAUEHHDbLE
usyuenuto eviHy#oenHot muepavuu 6 EC. Memooo-
JI02UHECKY10 OCHOBY UCCTIE008AHUS COCNABUNU 00U4e-
HAy4uHble U YACMHOHAYYHble Mernoobl NO3HAHUS (OU-
aneKmu4eckuii Mermoo, Memoobl AHANU3A U CUHIME3d,
0edyKyuu U UHOYKUUU, CPABHUMENLHO-NPABOBOTE U
UCMOPUKO-NPABOBOLE MEMO0bL).

PE3YJIbTATBI ICCIIEDOBAHUA. B pesyno-
mame nposedeHHo20 UCCTIE008aHUS ABMOPbL 00pa-
Warnm eHuUManue Ha mo, umo Jlybnuxckas cucme-
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ma saengemcs uacmvio OOuwieti  esponeickoti
cucmemvl ybexuusa, Komopas, 6 c6010 04epeov,
cnysmcum yenam EC no nocmpoenuro npocmpam-
cmea c60000vl, 6e30nACHOCMU U  NPABOCYOUS
(IICBII). Aemopui cucmemamusupyom onpeoese-
HUS U HOPMAMUBHO-NPAE0BblE AKMIbL, COCNABAI0-
uiue ocrosy [lybnumckoti cucmemul. Vlcxo0s u3 oeti-
cmeytouux akmos EC ananusupyromcs maxue
acnekmol [ly6nuHcKoti cucmemol, KaK Kpumepuu,
HA 0CHOBe KOMOPBIX 0Npedensemcs 20cy0apcmeo-
ujieH, 0MmeemcmeeHHoe 3a paccMomperue, mexa-
HU3M paHHez0 npedynpeicoeHus, paspabomantolii
6 pamkax 0aHHOLL CUCeMbL, U POTb UHCIUMY MO8
EC 6 peeynuposanuu paccmampusaemoti cepol.
OBCYJKIEHWME U BBIBOJbI. Asmopu: yxasoi-
satom Ha mo, umo EC npodonxaem nonumuxy
passumus [ybnunckoii cucmemvt. Kpumuxa smoii
cucmembl A671MCA COCMABHOLL Yacmuvio yemy6re-
HUSL UHMEZPAUUOHHBIX NPOUECCO8 N0 YKA3AHHbIM
sonpocam 6 pamkax EC. Jlannviii npoyecc 6yoem
OCYUW4eCMBNIAMbCS Nymem PACUUPeHUs Kpyaa pezy-
JIUPYeMbLX 60NPOCOB U YCUNIEHUS POIU HAOHAUUO-
HANIbHO20 pe2yupoBanus 6 smoii cepe.
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DUBLIN SYSTEM OF REGULATIONS:
HISTORY AND CONTENTS

INTRODUCTION. In this article the authors
examine in detail the criteria and mechanisms for
determining the Member State responsible for exam-
ining an asylum application lodged in the EU. Regu-
lation of this area called “Dublin system”, which is
one of the directions of building the Common Euro-
pean Asylum System in the EU.

MATERIALS AND METHODS. The materi-
als for the article were the works of Russian and
foreign researchers in the field of international law
and European law on forced migration in the EU.
The methodological basis of the research consists of
general scientific and special methods: dialectical
method, methods of analysis and synthesis, deduc-
tion and induction, comparative legal and historical
legal methods.

RESEARCH RESULTS. As a result of the study

116

the authors outline that Dublin system is part of the
Common European Asylum System, which in turn
is an integral part of the EU's goal of building the
Area for Freedom, Security and Justice (AFS]). The
authors systematize the definitions and legal acts
which form the basis of the Dublin system. On the
basis of the current acts of EU, aspects of the Dub-
lin system are analyzed, such as the criteria on the
basis of which the Member State responsible are de-
termined, the mechanism for early warning and the
role of EU’s institutions in this field.

DISCUSSION AND CONCLUSIONS. The
authors point out that the EU continues its policy of
developing the Dublin system. The criticism of the
Dublin system is an integral part of the deepening
of integration processes in the EU. This process will
be implemented by expanding the range of regulated
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issues and strengthening the role of supranational
regulation in this field.

KEYWORDS: European Union, forced migration,
refugees, asylum seekers, asylum policy, common
European asylum system, asylum system, asylum,
Dublin system, Dublin criteria, Area of Freedom,

1. ly6nuHcKas cucTeMa: HEeKOTOPBIe aCHEeKThbI
OpPraHM3alMOHHO-NIPAaBOBOI0 XapaKrepa

IHVUM U3 IIePBbIX HAIIPaB/IeHUI IPaBOBOTO

Pery/IMpoBaHysl BBIHYK/IEHHO! MUTPaLN

Ha yposHe EC 6b1710 onpepienenye rocynap-
CTBa-WIEHA, OTBETCTBEHHOIO 32 PACCMOTPEHNE XO-
JIaTajiCTB O MpefOCTaBIeHNY YOKNIIA OT TPaKaH
TpeTbMX cTaH. Briepsble B I71. 7 KoHBeHLUM 0 npu-
MeHeHyn llleHreHcKoro cornamenus ot 14 MoHA
1985 1. MeX/ly NpaBUTENbCTBAMIU TOCYJAPCTB 3KO-
HOMI4YecKoro corwsa bennmoxkc, ®PI' u Opannys-
CKOII pecIyO/IMKY O TIOCTETIeHHOT OTMeHe ITPOBEPOK
Ha 06mux rpanniax 1990 r. (mamee — Illenrenckas
koHBeHIA 1990 I.)! 6bUIM 3aKpeIUIeHbI IPOLeNy Pbl
paccMOTpeHMsA XOAATANICTB O IpefoCTaBIeHnN ybe-
xmma. Kak ykasbiBaer AJO. fctpeboBsa, «xappu-
HAJIbHDIIl MOMEHT IIPOLIEAYPbl COCTONUT B OIIpefiere-
HVIJ OTBETCTBEHHOTO TOCYAAPCTBA U YCTAHOB/ICHUN
ero obsazanHHoOCTe» [ScTpeboBa 2014:262]. Crenyet
orMeTuTh, uTo llleHrenckas KoHBeHIMA Oblla 3a-
KJTIOYeHa MeXJly TOCy/lapCTBaMM-4lIeHaMIi, HO BHe
npasosoro nonsa EC2.

B stotr e mepuop npuHuMaercs KonseHmus,
OIpefieNAoLIas TOCYAApCTBO-4JIeH, OTBETCTBEHHOE
32 pacCMOTpEeHMe XOAATaiiCTB O IpPefoCTaBIeHUN
ybexxuia, IMOSaHHBIX B OJHOM W3 TOCYapCTB —
useHoB EBpormeiickoro coobmectsa, 1990 r.° (ma-
nee — Jy6mun I). Ecim nonoxenns Illenrenckoit
KOHBEHI[MY Kaca/IJCh OT/E/NbHBIX AaCIeKTOB Kak
II0OPOBO/IBHOI, TAaK BBIHY)KIEHHOJ MUTPALNY, TO
Jly6muH 1 6611 OTAEIBHBIM MEXAYHapOJHO-IIPaBO-

Security and Justice

FOR CITATION: Biryukov M.M., Aliyev J.M.
Dublin System of Regulations: History and Con-
tents. — Moscow Journal of International Law. 2018.
No. 2. P. 115-125.
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BBIM aKTOM, IIOJIHOCTBIO HOCBSAIIEHHBIM BOIIPOCAM
onpefieNIeHNs TOCyapCTBa-4jIeHa, OTBETCTBEHHOTO
3a PacCMOTpeHMEe XOJATAlCTB O MHPefoCTaBIeHUN
yoexua.

Heob6xopumo oTMeTnts, 4to Jly6mHckas cucre-
Ma OCHOBaHA Ha KOHIIEIIIMM TpeTbeil 6e30IacHo
crpanbl. COITIaCHO JaHHO KOHIIENLNM, €C/IU IALI0,
HOKMHYB TOCYZApCTBO IIPOMCXOXKIEHMS, Ifie M
HETO CyIIeCTBOBaja yrpo3a INpecnefoBaHMsA, MOT-
JI0 XOZATaiiCTBOBATb O IPEJOCTABICHNN yOexXMIIa
B OIIpeJielieHHO}1 CTpaHe, HO He CJieNlano 3TOro, TO
OHO JIO/DKHO OBITH BO3BPAIlEHO B TOCY/IAPCTBO, Iie
OHO MOIJIO TOIpocUTh yoexxuie. KoHienumus tpe-
Thell 6€30II1aCHOT CTPAaHBI BbI3bIBAET MHOTO CIIOPOB
CpelM Y4eHbIX KaK HecIIpaBeINBasl, IIOCKOIbKY OHA
MUIIAET JINLO, VIyliee yoexuile, IpaBa BbIOMpPATh
cTpaHy ybexxuia. JJormonHuTebHYI0 IpobIeMy cos-
JlaeT TO, YTO TOCY/IapCTBa, Yepe3 KOTOpble MPOLIIN
TPaH3UTOM JIAIIA, VIIyLIMe YOXKNMINA, OTKa3bIBAIOT-
ca npuHuMath ux obpatHo [Costello 2005:35-70].
C 1enmpl0 perynmmpoBaHysl BOIPOCOB, CBA3aHHBIX C
HpUHATIEM 00paTHO ykasaHHbIX mull, EC 3akmoda-
eT C TPeTbYMI CTPAaHaMM COITIAIIEHNA O peajiMIC-
cun. JlybnuHcKas cucTeMa IpusBaHa peryaupoBaTh
B TOM YJIC/Ie V1 BBILICYIIOMAHYTbIE BOIIPOCH MEXIY
rocygapcrsamu — wieHamu EC. B mpase EC gannas
KOHIlenIys OblIa 3aKpelIeHa 1 pasBUTa Kak 00s-
3aTe/IbHAsA HOPMa, HECMOTPSI Ha €€ COMHMTE/NIbHBII
xapakrep [Costello 2005:35-70].

Haunnas ¢ 1999 . EC B3An Kypc Ha TOCTpoeHMe
OO61meit eBpOIeicKoN CUCTeMbl yOeXMIa B paMKax
nemu Cosa IO MOCTENIEHHOMY CO3JaHMIO IIPO-

' KoHBeHuMa o npumeHeHun LLleHreHckoro cornaweHusa ot 14 mioHA 1985 r. mexay NpaBUTENbCTBAMU FOCYAapCTB
3KOHOMUYecKoro coto3a beHunioke, OPI 1 OpaHuy3ckoit pecnybnvkyn O MOCTENeHHOW OTMeHe MPOBEPOK Ha o6LmnxX
rpaHuuax ot 19 noHa 1990 r. JocTyn: http://base.garant.ru/2563295/ (nata obpaiyeHus: 12.04.2018).

2 Buptokos M.M. Esponelickoe npago: 0o u nocse JluccaboHckoz2o dozogopa: YuebHoe nocobue. M.: CratyT. 2013. C. 105—

132.

® Convention determining the state responsible for examining applications for asylum lodged in one of the Member
States of the European Communities — Dublin Convention. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=cele

X%3A41997A0819%2801%29 (accessed date: 12.04.2018).
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CTpaHCTBa CBOOOJBI, 0€30IIACHOCTY U MPABOCYANS
(manmee B Texcre — IICBII). C atoro Bpemenu pery-
JIMPOBaHMe BOIPOCOB, KACAIOMVXCA OIpefieeHNs
rOCylapCTBa-4YIeHa, OTBETCTBEHHOTO 3a PacCMO-
TpeHMe XOJaTaiiCTB O IPefOCTaBIeHUN YOEeXNIIIa,
paccMaTpMBaIoOCh Kak OfHO u3 HampasiaeHnit O6-
1[eil eBPOIIeTICKOI CYCTEeMBI yOeKNIIIa.

B 2000 r. npuanmaerca Permament EBpormeii-
ckoro mapnamenra (manmee — EII) um Cosera EC
Ne 2725/2000 o cosganuu cucremsl Eurodac nns co-
HOCTaBJIEHNMs OTIIEYATKOB TIa/IblleB B Le/X addex-
TBHOTO npuMeHenus [ly6muua I*. Cucrema Eurodac
npencTaBisier co6oit 6asy OTIEYaTKOB IajblieB
JIL, MIGYIMX yOexXMuIne, a TakKe /NI, He3aKOHHO
Haxopsauyxcs Ha Tepputopun EC. Eurodac fomxna
CrIoco6CcTBOBaTh co3faHuio 6onee 3dexTUBHOI
HpOLIeAypbl ONpefe/eHNs TOCyIapCcTBa-wIeHa, OT-
BETCTBEHHOTO 32 PACCMOTpEHIE.

B 2003 r. npunnmaercsa Permament EII n Co-
Beta EC Ne 343/2003 o xpuTepusAx MexaHU3Ma M
OIpefieNieHNsA TOCYapCTBa-4lIeHa, OTBETCTBEHHOTO
3a pacCMOTPEHMe XOfATAlICTBA O MPEeOCTaBICHUN
yOexnIa, HOTaHHOTO B OJHOM M3 TOCY/iapCTB-uIe-
HOB TPaXJaHMHOM TpeTbeil cTpansl (mamee — Jy-
6muu 11)°.

Permament Ne 2725/2000, Permament EII u Co-
Bera EC Ne 407/2002° ycraHaBIMBaIOLMil OIpe-
JiefleHHble TIpaBWIA OCYIeCTBIeHMsA Pernamenra
Ne 2725/2000, u Oy6muu II Bmecte ¢ Permamentom
EITu Coseta EC Ne 1560/20037, ycTaHaBNMBaOIUM
noapo6Hble paBuia npuMmenenus [y6mm-ua I, 06-

PasyiT CBOEro pojia CUCTeMY, KOTOPYIO MBI MIMEHY-
eM «[Jybnunckoit» [Tonuyaposa 2015:193].

Takum o6pasom B Hauane XXI B. B pamkax mep-
BOII a3bl mocTpoenns OO11Ielt eBpOIIEIICKOII CUCTe-
Mbl yOexnIia ObUIM 3aKpervieHsl o0liye IpaBuia
JULA OIIpefie/IeHNsl TOCYAapCTBa-1IeHa, OTBETCTBEH-
HOTO 32 PacCMOTpEeHMe XOfjaTaiicTBa 06 ybexuiie.
IlyonuHckast cucteMa ObUIa MHKOPHIOPMpPOBaHA B
npaBo EC, n MeXnpaBuUTeIbCTBEHHbIE JOTOBOPBI
OBUIVM 3aMEHEHBI I0PUANYECKN 00:3aTeIbHBIMU AK-
tamu EC.

Ha npaktuke [ly6mmHckas cucrema, Kak OTMe-
Yal0T MHOTYE aBTOpbI, 6bla HeadexTnBHOI. Kak
cnengctue, B 2013 1. B HoBoM makeTe aktoB EC B
pamkax BTOpoit ¢aspl mocrpoenns O6uieir eBpo-
HeVICKOTI CUCTEeMbI YOeXKUIIA ObIIN IIPUHATHI peria-
MeHTbI, KOTopble 3ameHmmy aktel EC, nmpuHATHIE B
Havazne XXI B.

OCHOBHBIM B KOHTEKCTe HAIETrO MCCIefOBAHMA
asnsgercd Permament EIT n Coseta EC Ne 604/2013,
YCTaHAB/IMBAIOLINIT KPUTEPUM Y MEXaHU3MBI OIIpe-
fieneHnsA rocymapcts — wieHoB EC, oTBeTCTBeH-
HBIX 32 IIPOBEPKY 3aIPOCOB O IPEeOCTABICHUN
MeX/YHApOJHON 3allUTBI, MOJAHHBIX TpaXk[aHa-
MM TPeTbUX CTPaH WIM IULaMu 0e3 rpakIaHCTBa
B OJHOM U3 rocypmapcts — wieHoB EC* (mamee -
Oy6muu 1II). Takxe Obl1 mpUHAT HOBbIA Pera-
meHT EIT u Cosera EC Ne 603/2013 o cosgaHuu
Eurodac’.

Iyormmu 111 mpepcraBisier co6oit pUAMIecKn
ob6s3aTenbHBI akT BropuuHoro mpasa EC, mme-

4 Council Regulation (EC) No. 2725/2000 of 11 December 2000 concerning the establishment of “Eurodac” for the
comparison of fingerprints for the effective application of the Dublin Convention. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:32000R2725 (accessed date: 04.04.2018).

> Council Regulation (EC) No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms for determining the
Member State responsible for examining an asylum application lodged in one of the Member States by a third-country
national. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32003R0343 (accessed date: 04.04.2018).

¢ Council Regulation (EC) No. 407/2002 of 28 February 2002 laying down certain rules to implement Regulation (EC)
No. 2725/2000 concerning the establishment of “Eurodac” for the comparison of fingerprints for the effective application
of the Dublin Convention. URL: http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32002R0407 (accessed date:
12.04.2018).

7 Commission Regulation (EC) No. 1560/2003 of 2 September 2003 laying down detailed rules for the application of Council
Regulation (EC) No. 343/2003 establishing the criteria and mechanisms for determining the Member State responsible for
examining an asylum application lodged in one of the Member States by a third-country national. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:32003R1560 (accessed date: 12.04.2018).

& Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria
and mechanisms for determining the Member State responsible for examining an application for international protection
lodged in one of the Member States by a third-country national or a stateless person. URL: http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX:32013R0604 (accessed date: 12.04.2018).

® Regulation (EU) No. 603/2013 of the European Parliament and of the Council of 26 June 2013 on the establishment of
“Eurodac” for the comparison of fingerprints for the effective application of Regulation (EU) No. 604/2013 establishing the
criteria and mechanisms for determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person and on requests for
the comparison with Eurodac data by Member States’ law enforcement authorities and Europol for law enforcement
purposes, and amending Regulation (EU) No. 1077/2011 establishing a European Agency for the operational management
of large-scale IT systems in the area of freedom, security and justice. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32013R0603 (accessed date: 12.04.2018).
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OIUIT IpAMOe JieliCTBME B TOCYJapCTBaxX-4jIeHax.
B cr. 1 PeryramenTa roBOpUTCS, 4TO OH YCTAHAB/IMBA-
eT KpUTepUM ¥ MeXaHU3Mbl OIpefie/ieHNs ToCyap-
CTBa-YIeHa, OTBETCTBEHHOIO 3a PACCMOTPEHNE XO-
laTajicTB, NMOJAHHBIX I'PAKIAHAMU TPETbUX CTPaH
WM junaMu 6e3 TpakAaHCTBA B OJHOM M3 TOCY-
lapCTB-4JIEHOB.

Crenyer emje pas OTMeTUTb, 4T0 Jly6nmHckas
CHCTEMA CYMTAETCSA BAKHONM COCTAB/AMLIEN IIpa-
Ba EC 1o Bompocam y6exuia u BBICTYIIaeT Kpae-
YTOJIBHBIM KaMHeM B ITporecce noctpoenys Obuert
€BPOIIeICKOII CHCTeMBI YOXKMIIA.

B 1. I Iy6nuna III B koHTekcTe mpobmeMaTy-
KU YOEXNIa PacKpbIBAIOTCA TaKue MOHATHA, Kak
«TPaX[JAHMH TpPETbeNl CTPAHbI», «4IE€H CeMbI»,
«POICTBEHHMK» U T.J.

PernameHTOM yCTaHaBIMBAaeTCA 00A3aTENbCTBO
TOCY/lapCTB-4/IEHOB YBa)KaTb OCHOBHbIE IIpaBa U
CBOOOJIBI TPKIAH TPETHUX CTPAH, MIYIIUX yOeKN-
me B EC. B 1. 39 npeambynbl roBoputcs, 4TO JaH-
HbIIl aKT «TapaHTUPYeT MOJHOe COOIofeHNe TIpaBa
Ha IIPefOCTaB/IeHNe YOeXKMINA, IPefyCMOTPEHHOTO
crarbeii 18 Xaptun EC 06 0CHOBHBIX ITpaBax, a Tak-
Ke IIpaB, NPeyCMOTPEHHBIX cTaTbaMU 1, 4, 7, 24,
u 47 Xaprun EC 06 ocHoBHBIX IpaBax»'’. Obecre-
4YBAIOTCA JOCTYN K Hpolenype u mHdopmaiyn,
JMYHOe cobeceoBaHMe, a TAKXKe JAITCA rapaHTUN
il HECOBEPLIEHHONETHUX U JIULI, COMEpKaLIMXCA
IOJ, CTPAXKeIL.

2. ly6bnmHCcKue KpUTepun

Camoit BaxHo#t yactpo [lyormmua III sBrsa-
eTcsl 3aKpeIUIeHNe MepapXmy KpUTEpUeB i
OIIpefie/ieHNsl  TOCYlapCTBa-Y/IeHa, OTBETCTBEH-
HOTO 33 PAacCMOTpPEHMe, — TaK HasblBaEMbIX [y-
OMMHCKMX KpuTepyeB. VIX B yKasaHHON IOCTIe-
JI0OBAaTE/IbHOCTY ~ IPUMEHAIT  COOTBETCTBYIOLIME
OpTraHbl TOCYAPCTB-YWIEHOB IIPY PellleH!) BoIpoca
06 ompepeneHNN TOCyapcTBa-YieHa, OTBETCTBEH-
HOTO 32 PacCMOTpEHMe XOfjaTaiicTBa 06 ybexuiie.
Hy6nuH I1I ycranaBnmBaeT poBepKy COOTBETCTBUSA
CTpaHBI AYOIMHCKMM KPUTEPUAM B CTIeAYIOLIell 1o-
CTIef{0BaTeIbHOCTH.

2.1. Kpumepuu, ceéasannvie
C NPUHUUNOM eOUHCINBA CeMblL

Ecmu sasgButeneM sB/A€TCA HECOBEPIIEHHO-
JeTHUI 6e3  CONMpPOBOXIEHNS, OTBETCTBEHHOE
TOCYapCTBO-4IEH JAO/DKHO YOeNUTbCS, YTO WIEHDI
CeMbl1, TIOJTHOPOZiHbIe OpaThsi U CECTPBI HeCoBep-

IIEHHONIETHETO 6e3 CONPOBOXKJEHMA HAXOHATCA
Ha TeppUTOPUM Ha 3aKOHHBIX OCHOBaHMAX. Ecimm
3asBUTENIEM ABJIAETCA HECOBEPLIEHHONETHMI, Ha-
XOAIMIACS B Opake, 4eil CyIpyr He HaXOFUTCH
Ha TeppPUTOPUM TOCYJapCTBa-YleHAa Ha 3aKOH-
HBIX OCHOBAHMAX, TO OTBETCTBEHHBIM IIPM3HAETCS
rOCy/lapCTBO-4JIeH, B KOTOPOM Ha 3aKOHHBIX OCHO-
BAaHNAX IPeObIBAIOT OTell, WIM MaTbh, VIU [PYToi
COBEPLIEHHOJIETHNII POACTBEHHUK, HECYLIMil OT-
BETCTBEHHOCTD 33 HECOBEPIIEHHO/IETHETO COITIACHO
3aKOHOJATeIbCTBY JWIM 0ObIYasAM JaHHOTO FOCYAap-
CTBa-4IEHA, VIV TIOTHOPOJHBIN Opar, W cecTpa.

Ecnu 3asBuTeneM ABIAETCA HECOBEPIIEHHOJIET-
HIIT 6e3 CONPOBOX/IEHMS, MMEIOLINII POJCTBEHHN-
Ka, NIPOKMBAIOIETO Ha 3aKOHHBIX OCHOBaHMAX B
IPyTOM rOCyZlapCTBe-4/IeHe, KOTOPBIl MOXKET B3ATb
Ha cebs 3a00Ty O HeCOBepIIEHHO/NETHEM, TO 9Ta
CTpaHa JJ0/DKHA BOCCOEIVMHUTb HeCOBepIIeHHOIET-
HETO C €r0 POJCTBEHHNKOM.

Ecny 4yieHBl ceMby, IIOTHOPOAHbIE OpaThs 1 ce-
CTpPBl WM APYTMe POACTBEHHMKM IPOXMBAIOT Ha
TEPPUTOPUAX PasHbIX IOCYHAPCTB-4/IEHOB, TO OT-
BETCTBEHHAs CTPaHa OIpefe/AeTCs C YYeTOM IIPUH-
II1a HAWJTY4IIero obecriedeHns MHTepecoB pebeH-
Ka. CrefryeT 0060 OTMETHTD, YTO JAHHBII IPYHIIUII
ABJISIETCA OCHOBHBIM B BOIIPOCAX, KACAIOLIMXCS He-
coBepuieHHOMeTHUX. [Iyomuom III pacumpeno no-
HATHE «WIEH CeMbl» U 0OaB/IeHa KaTeropus «pof-
CTBEHHMUK». Ho [laHHOe IO/I0KeHMe MCIO/b3YeTCs
IIOKa TOJIbKO B BOIIPOCAX, KACAIOIIMXCA KpUTEpUEB
U MEXaHU3MOB OIIpefle/ieHNs TOCyHapcTBa-4/eHa,
OTBETCTBEHHOTO 33 PaCCMOTpEHMe XOfjaTaiicTBa 06
ybexuie.

Ecnu y 3adBuTensa ecTb 4jeH ceMbM, HONY4MB-
LINIT MEXIYHAPOJHYIO 3aIUTY UM XO[ATaCTBYIO-
LIMIT O MPEeJOCTABIEHNN MEXIYHAPOLHON 3aINThI
B OJIHOM U3 TOCY/IJapCTB-4JIEHOB, TO JaHHAsA CTpaHa
IPU3HAETCSA OTBETCTBEHHON 32 PAcCMOTpeHNe Ipu
YCTIOBMM, YTO 3a{HTEPECOBAHHbIE MIA BBHIPASUIN
CBOE COIIacue B IMICbMEHHOI popMe.

Cnegyer ormeruts, uyro ybmun III mpeny-
CMaTpMBaeT COBMECTHOE pAacCMOTPEHME 3aIpo-
COB O IIPENOCTaBIEHUM MEXIYHAPOJHON 3aIlUThI
B C/Iy4ae, KOITja HECKOJIbKO 4/IEHOB CEMbM XOflaTali-
CTBOBAIM OJHOBPEMEHHO WM B O/MM3KMe JAThl 1
npoleaypa onpefeeHs IocyapcTBa-y4acTHUKA,
OTBETCTBEHHOTO 32 PACCMOTpPEHME, 10 YMOTYaHMIO
MOXKeT PasfenTh UX. B TakuxX cuTyaumsax rocypap-
CTBOM-4Y/IEHOM, OTBETCTBEHHbIM 3a PacCMOTpPEeHMe
ABJIAETCA:

19 Regulation (EU) No. 603/2013 of the European Parliament and of the Council of 26 June 2013. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R0603 (accessed date: 12.04.2018).
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- CTpaHa, KOTOpas COITIACHO KPUTEpPUAM,
IpMHMMaeT Ha ceba 00s3aTeNbCTBA B OTHOLICHUM
OO/IBIINHCTBA WIEHOB CEMbI;

- TOCYJapCTBO, KOTOPOE COITIACHO KpuTe-
pusM, mpuHKUMaeT Ha cebs 06s3aTeNbCTBA MO pac-
CMOTPEHMIO XOAATalICTBa CaMOIO CTApIIEr0 4IeHa
CeMbII.

B cuTyaumax ¢ 3aBUCHMMBIMYM NULIAMV, HAIpK-
Mep, eC/i B CUTy GepeMeHHOCTHU, HOBOPOXK/IEHHO-
CTH, CEpbe3HOro 3a0o0yeBaHMs, TsDKeNoi (opMbl
VHBAJIMIHOCTI WIM TIPECTapesioro BO3pacTa Xofa-
TaJICTBYIOLIIee INIIO 3aBYICUT OT IOMOILY CBOETO pe-
OeHKa, IIOJTHOPOAHOrOo OpaTa (cecTpsl) WK PORUTe-
JIell, KOTOpble HaXOAATCA Ha 3aKOHHBIX OCHOBAHIAX
Ha TEPPUTOPUM OFHOTO U3 TOCYAAPCTB-4ICHOB, MIIN
OT NIOMOIIY JTIIA, XOAATAICTBYIOLIETO O IIPeoCTaB-
JIEHVMU MeX/TYHapOHOI 3aIVTBhI, TOCYAapCTBa-uIe-
HbI JO/DKHBI 110 001IIeMy IIpaBITy He pasTydaThb WIn
BOCCOEIIHUTD VIX NPV YCTIOBUM, YTO 3aUHTEPECco-
BaHHOE JIMI0 BBIPA3UIO CBOE COITIACKe B MMCbMEH-
HOM BHJIE.

B cnydasnx, xorja cocrosiHue 3JOpOBbA JINIIA,
XOJJATalICTBYIOLIIETO O HPEfOCTaBICHUN MeXIyHa-
POZHOIT 3aIMThI, He II03BOJIAET IEPEMECTUTD €ro B
IlaHHOe rocyaapcTBo — wieH EC B Teyenue mpopon-
KUTEIbHOTO TIepuofia BpeMeHM, TO OTBETCTBEHHOI
IPM3HAETCA CTPaHA-YYaCTHUIIA, B KOTOPOI Haxo-
JIITCA 3asBUTEIb.

2.2. Kpumepuu, cészannvie
¢ 8vi0aueti 00KyMeHMO6 Ha npebviéanue u 6u3

Ecnmy 3asgBuTens ecTb BeiiCTBYIOLINIL JOKYMEHT,
HOATBEP>KAAMOMWNIT IIPaBO IpeObIBaHNA B CTPaHe,
rocyfapctso — wieH EC, BbIaBIlIee 9TOT TOKYMEHT,
IPM3HAETCA OTBETCTBEHHBIM 3a paccMoTpeHne. [Ipu
3TOM YYMTBIBAIOTCHA OOCTOATENBCTBA, KOTA COITIAC-
Ho npaBy EC JOKyMeHT, TOATBep>KIAIOLINII IIPaBoO
HpeObIBaHNA B OTHOJ CTPaHe-y4aCTHNIIE, BBIJACTCA
mpyrum rocypapcrsoM — wienom EC!. B Taknx ciy-
YafgxX IOCTIefHee IIPU3HAETCSA TOCYAApCTBOM-YJIe-
HOM, OTBETCTBEHHBIM 33 PacCMOTpeHMe 3ampoca 06
ybexuie.

Ecmn y xopataiicTBymomiero mia 6onee OgHO-
ro Je/CTBYIOIIEr0 JOKYMEHTa, IOATBEPKAOIIEro
IPaBo NpeObIBAHSA, V/IM BU3BI, BbITAHHbBIX Pas3yny-
HBIMM TOCYapCTBaMU-YIEHAMM, TO OTBETCTBEHHAA
CTpaHa OIIPefe/IACTCA COIIACHO CIeYIOLIMM IIPaBHU-
am:

-~ OTBETCTBEHHBIM SABJIAETCA TOCYAAPCTBO-
4jIeH, BbIJaBllee JOKYMEHT Ha Haubosee JIMTeNb-
HBI/I CPOK, @ €CIM CPOK JIeMICTBMA JOKYMEHTOB

OfIMHAKOB — TOCY[APCTBO-YJIEH, BbIJABIIEE [OKY-
MEHT, CPOK [IeJICTBMA KOTOPOrO MCTEKaeT I03/iHee
BCEro;

-  ec/lM BU3bI OTHOCATCA K OJJHOI KaTeropuu,
TO 33 paCCMOTPEHME X0O/jaTalicCTBa OTBEYaeT CTpaHa-
Y4YaCTHMULA, BbIIABIIAsA BU3Y C CAMOJ IIO3/{HEN JaTol
VICTEYEHN CPOKA JeNCTBIA;

- eC/u BU3bI OTHOCATCA K pasHbIM KaTeropu-
AM, TO OTBETCTBEHHBIM Ha3HAYaeTCsA rOCyHapCTBO-
4jIeH, BbIfjaBliiee BU3Y C CaMbIM JUIMTE/IbHBIM IIe-
PMOMIOM [eMICTBUA, a €CIM CPOKM JIeVICTBMA BIU3
OfIMHAKOBbI — CTPaHa, BbIJjaBLIAsA BU3Y, CPOK Jieli-
CTBIs KOTOPOIL MCTEKaeT IO3/IHee BCETO.

Ecnn y xopaTalicTBYIOIIETO /IUIIA €CTh OJVIH W/IN
HECKOJIDKO JOKYMEHTOB, IIO[TBEP>K/AOLIMX [IPABO
npeObIBaHNS, CPOK JIeVICTBIS KOTOPBIX MCTEK Oosiee
IBYX JIeT HasaJj, WIN OflHa MM HECKOJIbKO BU3 CO
CPOKOM JIeJICTBYSA, UCTEKIINM OoIee ecTy MecsLeB
Has3aJ, a TAKXKe eC/IY 3aABUTE/Ib He TIOKUHY/I Teppu-
TOPUIO TOCYlapCTB-4/IEHOB, OTBETCTBEHHOI IpU-
3HaeTcs crpaHa — yyactHuia EC, B KoTopoit 6b110
IO/JAaHO XOJATAICTBO O NPEOCTABICHUN MEXKyHa-
POJHOI 3aLUTHL.

B ciyyasx, Korzja JOKyMeHT WM Bu3a ObUIM BbI-
laHbl HA OCHOBAHNM JIOYKHOTO M1V BHIMBIIITIEHHOTO
MMEHM, WIN B CBA3K C IIPENOCTaBIEHNEM JIOXKHBIX,
HOJifieNIbHBIX VMM HeJelICTBUTENIbHBIX JJOKYMEHTOB
rocyfiapctBo - 4neH EC, BblfaBliee X, HE OCBO-
00XXIaeTCcs OT OTBETCTBEHHOCTIL.

2.3. Kpumepuu, céazannvie
C Hefle2aivHbIM 6be300M U npebbléaHuem

Ecmu ycTaHOB/IEHO, YTO 3asABUTEIb HeJeralbHO
nepecek rpaHuIly rocygapcrsa — 4ieHa EC 1o cyuue,
MODIO MM BO3JYXY, Bbe3Kasd U3 TpeTbeil CTPaHB,
OTBETCTBEHHbIM 3a PACCMOTpEHMe IIPM3HAETCA
rOCyflapCTBO-4JIEH, IPAaHNUIYy KOTOPOTO OH Iepecek.
[Togo6Has OTBETCTBEHHOCTb IPEKpalaeTCcs depe3
12 MecsAleB TOC/e JaThl HENEraabHOIO Iepeceye-
HJA TPaHUIbL. B cmyyasx, Korma rocygapcTBo-uieH,
TPAHNUILy KOTOPOTO HeJerajbHO IIepeceKaso JnLo,
XOJIaTAJICTBYIOIee O IPEJOCTABIEHUN MEX/yHa-
POZHOIT 3aIIUTBI, HE MO>KET ObITb IPM3HAHO OTBET-
CTBEHHBIM M YCTaHOBJIEHO, YTO JAaHHOE JIMIIO IIPO-
KMJIO Ha TepPUTOPUM APYTOrO rOCyflapCTBa-uleHa
He MeHee IIATU MeCALEB [0 IofladM XOJaTaliCTBa,
TO MIMEHHO II0C/Ie[iHee IIPU3HAETCA OTBETCTBEHHBIM
33 PacCMOTpeHNE XOATAlICTBA O IPeJOCTaBIeHUN
MEXYHapOJHOVI 3aLIMThI.

Ecnu 3asBuTeNb MPOXKMIL HE MeHee ILATU Mecs-
LieB Ha TepPPUTOPUM DPA3NUYHBIX TOCYlapCTB-4JIe-

" Cratbs 8 PernamenTa ElN un Coseta EC ot 13 utona 2009 r. N2 810/2009, yctaHaBnuBatowwero Kogekc EC o Br3ax (Br3oBbii
Kopekc). Joctyn: http://mvd.gov.by/main.aspx?guid=8143 (aata obpawyeHns: 15.01.2018).
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HOB, OTBETCTBEHHOII IIPU3HAETCA MOCIESHASA CTpa-
Ha, Ha TepPUTOPUY KOTOPOJ OH IIPOXKUBAJL
2.4. Kpumepuil, c6:13anHblii ¢ 3aKOHHBIM
npebvisanuem (6e36u308vtii 6ve30)

Ecmm rpaxpaHuH TpeTbeil CTpaHbl WM JIMLIO
0e3 IpaXIaHCTBA Bbe3KaeT HA TEPPUTOPUIO TOCY-
mapcTBa — uneHa EC, B koTopoM eMy i1 Bbe3za He
HY>KHa BJ33, TO JJaHHAas CTPaHa IIPM3HAETCA OTBET-
CTBEHHOI! 3a IPOBEPKY 3aIIpOCa O IPeOCTaBIeHUN
MEX/YHaPOJHOI 3alUThl. A eC/ JIULI0 BbIEXaslo B
OJIHO TOCYHApCTBO-YIeH, a MOfla/I0 XOJATANCTBO B
IPyTOM, [yl Bbe3Jja Ha TepPUTOPUI0 KOTOPOTO eMy
TaKKe He HY>KHa BJ3a, TO OTBETCTBEHHOI IIpM3HA-
eTCsl CTPaHa, B KOTOPOIT ObIIO IIOJaHO XOJATaICTBO.

2.5. Ilooaua 3anpoca 6 mexcoyHapooHoti
mpan3umnoii 301e asponopma

Ecnmm xoparaiicTBo 0 MpefoCcTaBlIeHNN MEX]Y-
HApOJIHO 3alMThl IIOFAETCA B MEX/YHAPOIHOI
TPAH3UTHOJ 30HE a3pOINOpPTa TOCYflapCTBa-YleHa
TPOKJAHMHOM TpeTbeil CTpaHbl WM JMIOM 0Oe3
IPAXXJJAHCTBA, JAHHOE TOCYAAPCTBO NIPU3HAETCA OT-
BETCTBEHHbIM 32 PACCMOTPEHNE.

Ha ocHoBe BblllIeyKa3aHHON MepapXmUy KpuTe-
pUeB OCYILEeCTBAETCA OIpefieieHne ToCyapcTBa-
4jIeHa, OTBETCTBEHHOro 3a paccMoTpenue. Ho ecin
B COOTBETCTBMU C KPUTEPUAMM, YCTAHOBIEHHBIMU
PernamenTOM, HM OFHO U3 TOCYHapcTB — uneHoB EC
He IPU3HAETCA OTBETCTBEHHBIM, TO 32 pPacCMOTpe-
HJe XOfjaTaliCTBa O NpefoCTaBIeHNN MEeXYHAPO-
HOJ1 3allIMI Tl OTBEYAEeT IIepBas CTPaHa-y4YaCTHUIIA, B
KOTOPOJI OHO OBIIO IIOJAHO.

CrnezyeT oTMETUTD, 4TO TOCYAAPCTBA-4/IEHbI MO-
TYyT OPUHATH pellleH)e O PacCMOTPEHMM XOfaTali-
CTBa O TIPENOCTaBIEHNN MeX/[yHapOJIHOJ 3allUTBI,
Jla>Ke eC/IJ 9TO He OTHOCUTCA K MX OTBETCTBEHHOCTH
COITIacCHO KpuTepusaM Ha ocHoBe [ly6mmua III. Oto
ABJIAETCA X CyBEPEHHBIM IIPABOM.

Kpowme Toro, rocygapcrsa-4ieHbl UMEIOT IIPABO
peannsoBaTh «IyMaHUTapHYI0 oroBopky». Cormac-
HO €11 TOCy/lapCTBa-YIEHbl MOTYT KaK IIPUHATD pe-
IIeH)e O PACCMOTPEHNM, TaK U HAIPABUTDb 3aIIpOC
IO IIpueMy Ha ce0s OTBETCTBEHHOCTH 33 PacCMO-
TPeHMe B JPYIywo cTpany — ydactHuny EC c nenblo
He pas3jayyaTb 4l€HOB CEMbM, OCHOBbBIBAsACH HA IY-
MaHHOCTH, OIMPasACh Ha CeMeilHble MM KYIbTYp-
Hble COOOpakeHVA. 3aMHTepecoBaHHbIE JIMIA HPK
3TOM JJOJDKHBI BBIPA3UTb CBOE COITIACHe B IMCbMEH-
HOIT popMme.

3. MexaHN3M paHHETo NpegynpeKaeHNs

Hyormuom III mpepycmarpuBatorcs paspabot-
Ka ¥ BHELPeHJe MeXaHN3Ma PaHHEro IpefylIpex-
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JieH)sA, TOTOBHOCTYM K KPM3WCHBIM CUTYaLUAM M1
YIIpaB/IeHNA UMIL.

B rex cnydasx, xorga EBpomeiickas KoMmccus
(manee — EK mmu Komuccns) npumer pelrenue, 4To
npyuMeHeHe [lyOnmMHCKO CHUCTEMbI MOXKeT OBITh B
OynylieM 3aTpPyJHEHO WU3-3a CYLIECTBEHHOTO [aB-
JIeHVA Ha CUCTeMY YOeXNIa KOHKPETHOIO TOCy-
llApCTBA-YIeHa WIM CBA3aHO C BO3HMKHOBEHUEM
1po6yeM B Hell, JOIDKHO OBITh IPUHATO PelLIeHNe O
paspaboTKe IIaHa peBeHTUBHBIX Mep. [Tocrennmit
CO37aeTCs TOCYAPCTBOM-4/IEHOM II0 IIPEfIOKEHNIO
EK coBmecTHO ¢ EBpornerickim 610po 10 Iofiep>KKe
B cepe ybexuma (manee — EASO). TocymapcTBo-
4JIeH TaKXKe MO>KeT 00paTUThCA 3a TIOMOIIBIO K JIPy-
TYIM CTPaHaM-Y4aCTHMUIAM, MHCTUTYTAM ¥ Y4peXK-

nennsam EC.

B Tex cnywasax, xorma EK npunuMa-
eT pelleHNe, 4YTO IIPeBEHTVMBHbIE Mepbl 0e3-
pe3yIbTaTHbl WM YTO MOXKET BO3HUKHYTb

KPU3MCHAA CUTYaLV, OT TOCYiapCTBa-4IeHa Tpeby-
eTcs pa3paboTKa IJIaHa 110 YIIPABICHUI0 KPU3NUCHO
CUTYaLMeI.

Cornacno Jy6muny III rocynapcrsa-uneHs! cBO-
OOfHBI B CO3/JaHNM IIPEBEHTUBHOTO I/IaHA, HO 005-
3aHBI CO3J]aTh IIPY HEOOXOAMMOCTH IUIAH IO YIIpaB-
JIEHNIO KPU3VCHOV CUTYaLMell.

TocypapcrBa-yieHbl IOCe HPUHATHUA IIJIaHA
006s3aHbBI OTYUTBHIBATBHCA HE MEHee OJJHOTO pasa B
TPU MecsAlla O pesynbraTax mo peammsanun. [lo-
KIafibl BK/IIOYAIOT TaKue JaHHble, KaK IPOJOJI-
JKUTEJIbHOCTb  NIPOLIEAYP, YCIOBUA CONEPKaHUA
HOJ, CTpa)keil M BO3MOXKHOCTb IIpMeMa IIOTOKa
3aABUTEIEN.

YKasaHHBII MEXaHM3M IPeNyCMOTPEH /A pe-
meHnsA NpobneM, CBA3aHHBIX C MacCCOBBIM IIPUTO-
KOM OeXXeHI]eB, KOTOpbIe IO-IIPeXHEMY CTOAT Hepe
EC. Tak Kak MHCTUTYT BpeMeHHOI1 3aIlUThI, Ipef-
YCMOTPEHHBIN I TaKUX CUTYaLMil, elje He Ipu-
MeHsIeTCs, B paMKax J]yO/mIMHCKOI CUCTeMBI IIPefIo-
JlaraeTcs 3aKpemuTb Mephl 10 IPefOTBPALEeHNIO U
TOTOBHOCTM K TAKMM CUTYyaIlMAM.

4. Ponb uHCcTHTYTOB 1 OpraHoB EC

Kak BuAHO U3 BbILIEYKa3aHHOTO, B BOINPOCAX,
CBA3AHHBIX C pETyIMpOBaHNMeM IIpoliecca oIpe-
JieNleHns TocyfapcTBa-uneHa, EK urpaer BaxHylo
poTIb.

Cornacno Pernamenty, EK ocymectsnser u Hop-
MOTBOPYECKYI0 JieATeIbHOCTb, KOTOpas Ipy3BaHa
o6erynTh NpuMeHeHMe PermaMeHTa rocymapcTpa-
MM-YIEHaMM TyTeM paspaboTKy OOLIMX HpaBuI
U IpOlLeflyp MO BOIPOCAM OIpefie/ieHNs CTPAHbI-
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Y4aCTHUIIbI, OTBETCTBEHHOI 32 paccMoTpeHnme. Cre-
JIyeT BBIIE/TUTD ABe GOPMBI HOPMOTBOPYECTBA: IIPH-
HATHUE aKTOB JIe/IeTYPOBAHHOTO 3aKOHOJIATeNbCTBA 1
MMIUIEMEHTAIIOHHBIX aKTOB.

AKTBI JIeTIernpOBaHHOTO 3aKOHOATeTbCTBA TIPK-
HMMAIOTCs Ha ocHoBe cT. 45 Jy6muna III. Coset EC
n EII MoryT BBECTM M3MEHEHM 1 OTMEHNUTD JJAHHbIE
JNOKYMeHTBI. EBpomelickasg KOMMCCHA HaJenAeTCs
TIOTHOMOYMAMY HPYHUMATh yKa3aHHbIe aKTbl II0
paspaborke:

- TIpaBUJI OINIpeJie/ieHNs YIeHOB CeMbl, IOJI-
HOPOJHBIX OpaTheB VI cecTep WM IPYTUX POACTBEH-
HJKOB HECOBEPIIEHHO/IETHETO €3 COIPOBOXK/eHMS;

- KpuUTepMeB OIIpefieieHNs Hamu4ma HOKa-
3aHHbBIX CEMETHBIX CBs3elL;

- KpuUTepMeB OLIEHKN BO3MOXKHOCTY pOJ-
CTBEHHMKa IPUHATH Ha cebs 00s13aTenbCcTBa 110 3a-
60Te 0 HecoBepIIEHHONETHEM 0e3 COIPOBOXKAEHNS,
B TOM YMC/Ie B TeX CIy4asAx, KOIZa 4IeHbl CeMbl,
HOJTHOPOZIHbIe OpaTbsA M CECTPbl MIM APYTUE POf-
CTBEHHUK) HECOBEpPIIEHHO/NETHEI0 0e3 COIpOBO-
KIIeHMA IPOXKMBAIOT HA TEPPUTOPUM PA3HBIX TOCY-
mapctB — wieHos EC;

- ONpefieNAMNX 37EMEHTOB, IOfIeXAIINX
y4eTy IIpH OLieHKe 3aBUCUMBIX CBs3ell;

- KpuTepMeB IIOATBEPXKJEHMA CYIIECTBYIO-
LIVX CEMEVHDIX Y3;

- KpUTepMeB OIpeNeNeHNs CIOCOOHOCTI
NI B3ATh Ha cebs1 3a60Ty 0 3aBUCHMOM JINLIE;

- a TaKKe 3/IeMEHTOB, NOMIEXKAIINX y4eTy
IpM OIpefie/IeHNy HeCIIOCOOHOCTY JINIIA Niepeexarhb
Ha TEPPUTOPUIO TOCYAAPCTBA-UIeHA B TedeHMe TIpo-
IO/DKUTEIbHOTO TIepMOfia BpPEMEH.

[Ipomecc MpUMHATHA MMIIEMEHTAIVIOHHbBIX aK-
TOB crokHee. [IpyHATIME yKa3aHHBIX JOKYMEHTOB
ocymectBaserca EK mop xoHTporneM rocymapcrs-
4JIeHOB, @ TOYHEe, KOMUTETa, B KOTOPBIIl OHM BXO-
patr. IlopAmok HpUMHATHA MMIIEMEHTAIVIOHHBIX
axToB peryimmpyetcs Permamentom EIT n Coseta EC
Ne 182/2011".

EBpomneiickas KomMuccus yrnoaHOMOYeHa IPUHM-
MaTb MMIIIEMEHTAIVIOHHbIE aKThl, 3aKpeIlIAoliye
CTIefTyIolIyie TION0KeHMA:

- ¢opmy cocranenus obumx nHOpMALU-
OHHBIX JIUCTOB, B TOM 4YNC/Ie CIeLMaTbHbIX MHPOP-
MaIMOHHBIX /IMCTOB J/I1 HECOBEPILIEHHOIETHNX 0e3
conpoBoxkzenyst. O61mmit nHGOPMALVOHHBII JIUCT,
coctasnenHbil EK, fomxeH cofiep>kaTb cBefieHNA O
npumMeHennn Permamenta Ne 603/2013. B uacTHoO-

CTV, /I BBITIONIHEHNSA TaKMX LieJIeil JAHHbIE 3asBU-
Te/s MOTYT ObITh 00paboTanbl B cucteMe Eurodac;

- OIpeHe/ieHVe eAMHBbIX YCIOBUIT IIpOBefie-
HsI KOHCY/IbTAlMil 1 00MeH MHpOpMaLyert Mexay
rocygapcrsamu — yneHamu EC;

- IpuHATME OOLIMX YCTOBUII HOATOTOBKM U
THepefia4y 3aIpoca 1o MpueMy Ha ce6s OTBETCTBEH-
HOCTH;

- TNOPAZOK IPMHATHA, a TAKXKe Nepuopmde-
CKOTO IIepeCcMOTPa JIBYX CIIUCKOB, COflePXKALINX CO-
OTBETCTBYIOLIVE 37IEMEHTBI HMPAMBIX M KOCBEHHBIX
JI0Ka3aTe/bCTB;

- TNOPAZOK NPUHATHA OOLIMX YCTOBUIl IOJ-
TOTOBKM U Ilepefayl 3ampoca 110 BO3Bpary 0b6:A3a-
TeJIbCTB;

- ¢dopmy obpasua laissez-passer (mpoespHOit
JIOKYMEHT);

- TOpPAZOK ONpefieieHNsA eVMHbIX YCIOBUIt
HpoOBefeHNs1 KOHCynpraumii 1 obmeHa mHdopma-
Vel MeXIy IOCyAapCTBaMM-WIeHaMM, B 4acTHO-
CTM, 110 BOIPOCAM OTK/IA/IBIBAHMA WIM IIPHOCTA-
HOBJICHVA IIepeMellieHNs, epeMellle s 110 YMOI-
YaHWIO, NepeMeleHNsA HeCOBEPIIEHHONeTHNX WM
3aBMCUMBIX JINL], @ TAK)Ke TlepeMelleH1s Hai3Mpalo-
IYIM OPTaHOM;

- cocTraB/ieHMe efuHON (OpMbI IO IIpefo-
CTaB/IeHMIO JAaHHBIX B pamkax DublinNet xome-
TEHTHBIMI OpPraHaMI OCYAAPCTB-YIEHOB, KOTOpbIE
OBL/IN OIIpefieTIeHbl MMM U O KOTOPBIX ObII0 co001IIe-
Ho EK.

[Tpu npumenennu Jy6nuna III, B Tom dncne npu
HOATOTOBKE AaKTOB JIe/IETYIPOBAHHOTO 3aKOHO/ATEIb-
cTBa, KoMuccns fo/mkHa cpey npoyero NpoBOANTD
KOHCY/IbTAllMM C 9KCIIEPTAMV BCEX COOTBETCTBYIO-
IVX HAIMIOHA/IbHBIX OPTaHOB.

ToBops o momHOMounaAx EK, cregyer oTMeTUTD,
yro Coser u EIIl urpator BaxHyto ponb. Ha Bcex
craamaAx ocyuectsiaennus aesarenpHoctu EK onn Mo-
TYT IPMOCTAHOBUTD VI OTMEHUTD IIPUHATbIE AKTHI.
EBpomneiickas KoMuccus nepuofndecKy OTYNThIBA-
eTcs MO BompocaM ocyuiecTsiaeHns Jy6nmHckoit
CUCTEMBI.

TocymapcTBa-4IeHbl JO/DKHBI OLPENEeNUTb U
npefictaButh EK  HalMOHa/nbHBINA OpraH, KOTO-
pbIl YIOTHOMOYEH pean3OBbIBaTh [yOMMHCKOe
perymuposanye. O6men wuHdopmanyeit B pam-
Kax Jly6nmHCKOM CUCTeMBl MeX[y TOCYHZapCTBa-
MMU-YIeHAMV JIO/DKEH OCYILeCTBJIATBCA 4Yepes CeTu
97eKTPOHHOI KoMMyHuKauuyu DublinNet. CormacHo

12 Regulation (EU) No. 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules
and general principles concerning mechanisms for control by Member States of the Commission’s exercise of implementing
powers. URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32011R0182 (accessed date: 06.04.2018).
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cr. 18 Permamenta EII um Cosera EC
Ne 1560/2003"  DublinNet mpepctaiser coboii
OesomacHble 37eKTPOHHbIE KaHAJbl Hepefadyy VH-
dopmManmy MeXAy opraHaMiu IOCYAapCTB-4Y/IEHOB,
IpefHa3HAYeHHbIe /11 OOMeHa 3alpocamiu, OTBe-
TaMM M BCell IVCbMEHHON KOPpEeCIIOHJEeHLMEN, a
TaKKe FAapaHTUPYIOLIMe, YTO OTIHPABUTEIN aBTOMA-
TUYECKM TONYYaI0T 37IeKTPOHHOE IIOATBEP>KIeHMe
JIOCTaBKM.

TocypapcrBa-4ieHpl MOTYT 3aK/I04YaTh COIIA-
IIEHNA MeX[Y co00Il B LIe/IAX ONpeleIeHNs OTBeT-
CTBEHHOTO 3a PacCMOTpPeHMe XOofaTaiicTBa 06 ybe-
JKUIIE, HO C YCTIOBUEM, YTO OHM OYAYT YBEOMIATD
EK o saxmoyeHMM TaKuX JJOTOBOPOB ¥ KOHCYJIbTH-
pOBaTbCA C Hell 110 UX COfePKAHNIO.

B paMkax MexaHM3Ma paHHEro IpefyIpex-
leHUs, TOTOBHOCTY K KPMSMCHBIM CUTyallUAM U
YIpaB/leHNsl KPUSUCHBIMU CUTYalMAMU MHCTUTY-
11 EC Hajie/leHbl 0COOBIMM TIOTHOMOYMAMM, TaK,
Hanpumep, EK cosmectHo ¢ EASO uccnegyer cu-
TYyallMI0 ¥ IpejjaraeT IpUHATH mnaH Mmep, a Co-
BeT EC, oTcleXxxuBas CUTyalllIo, MOXET 3alPOCUTD
JIOTIONTHUTENIbHYI0 MH(POPMALNIO ¥ OCYIIEeCTBIIAET
nonutuyeckoe pykosoactso. Coser EC u EII Ha
IPOTSKEHUM BCEro Ipoliecca MOIYT BeCTU Ilepe-
TOBOPBI ¥ o0ecrednBaTbh PYKOBOJCTBO peasnsa-
Iyieil MIOBIX CONMMIAPHBIX Mep.

Cpenn opranoB u yupexpenuit EC, Hemo-
CPEICTBEHHO 3aHMMamoIuxca peanmusanuent [y-
O/IMHCKOM CUCTEMBI U KOHTpO/IeM 32 Hell, Ha-
paBHe ¢ EK, kotopas mogoruetHa Cosery EC u
EIl, cnenyer ormerutp taxke EASO. 3rto 610po
co3gano Ha ocHoBe Permamenta EIl m CoBera EC
Ne 439/2010". Cpepyt OCHOBHBIX €r0 (pyHKIIUIT MOX-
HO BBIJIIUTh MOHNUTOPVHT IIONIOKEHMA B cdepe
ybexxuma B EC; copeiictBue passutuio CEAS, xo-
OPJVHALIMIO U YKPeIJIeH)e COTPYAHNYECTBA MEXIY
rocyflapCTBaMM-4jIeHaMM; OKa3aHMe IPaKTUYeCKOl
U T€XHUYECKOIl IOJIEP>KKU TOCyapCcTBaM-4IeHaM
u EK; onepartusHy1 IoAepKKy ToCcyjapcTBaM-4Jie-
HaM, 4bJl CHCTeMbl YOEXNIA U IpyieMa OKa3alich
HOJ AaBeHMeM; cOOp ¥ IpefoCTaBieHNe JaHHBIX

BO BCeX cdepax, UMEIOIVX IPAMOe WM KOCBEHHOe
B/IVSIHUE Ha YOeXuIIe.

Kpowme Toro, cnefyer oco6o ormetuts pons Cyzna
EC. Ilocne npunsatusa JInccaboHCKOro oroBopa o
BHeceHMn MusMeHenuil B [lorosop o EBponeiickom
cotose 1 JloroBop 06 yupexpennn Epormeiickoro
coobmectsa 2007 1. (manee — JInuccaboHCKUI JOro-
Bop) topucaukiysa Cyna EC 6bima pacnpocTpaneHa
Ha PeryIMpoBaHMe BbIHYXleHHOlI murpanuu. OH
UIpaeT BAXHYIO PO/Ib B YITIyO/lIeHMM MHTerpaLun
B EC. Cyg EC B HeckonbKMx fieax IpUOCTaHOBUI
fieiicTBYe mepenay 1o JlyOmMHCKON cucteMe B CBS-
3U C Cepbe3HbIMI HEJOCTaTKaMI B CUCTeMe YOexu-
IIa TeX TOCY[APCTB-WICHOB, Kya HO/DKHBI OBLIN
HepenpaBuTh 3asABUTeNIeN, HECMOTPsA Ha TO, YTO BCe
CTpPaHBI-YJaCTHULBI AIIPUOPY CYUTAIOTCA Oesomac-
HbpIMI".

Cucrema pacnosHaBanua iy Eurodac Toxe
Obl1a 00HOB/IEHa i1 60o/tee 3P PEKTUBHOTO IpUMe-
Henns Jyomuna I1I. Ona Toxe npusBaHa 06/mer1nTb
Ipoliecc ONIpefie/ieHNs roCylapCcTBa-yleHa, OTBeT-
CTBEHHOT'0 32 PACCMOTPEHNE.

Cpenn HoBoBBenennit Jy6nuna I1I MmoxxHO oTM™Me-
TUTD CTIefyIolee:

- obecrnevenue 6osblueil IPABOBOI SICHOCTH
IpOLENYP, B YaCTHOCTH, II0 BOIIPOCAM OIIpefie/IeH s
CPOKOB;

- TapaHTUIO IIPMOCTAHOBJIEHNS [IepEBOJA 110
JlyOnmHCKOI cucTeMe Ha Iepuof, pacCMOTPEHNS;

- YCTaHOBJIEHME e[IMHbIX OCHOBaHMII /A 3a-
K/TIOYEHUA TI0] CTPaXKY;

- YKpeIUIeHNe BO3MOXKHOCTM OO>Ka/oBaTh
peliieHye o IepeBofie B pamMkax JJyOmmHcKoit cucTe-
MbI;

- yculeHue IIpaB HECOBEPLIEHHONETHIUX;

- paclIMpeHMeIOHATUA «4/IeHbI CeMbli» [Boii-
HukoB 2017:194].

Hly6nuHckas cucreMa ¢ MOMEHTA CO3JaHNUA MOfI-
BEprajochb KpuUTHUKe. BecbMa akTyanbHBIM ABJIA-
eTcs BOIPOC O HecmpasemmMBocTy Jy6nmHckoit
CUCTeMBI, KOTOpas (aKTU4eCK) IepeKIajibiBaeT
OTBETCTBEHHOCTDb Ha TOCY/JapCTBA-Y/IEHDI, CYCTEMBbI
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3 Commission Regulation (EC) No. 1560/2003 of 2 September 2003 laying down detailed rules for the application of Council
Regulation (EC) No. 343/2003 establishing the criteria and mechanisms for determining the Member State responsible for
examining an asylum application lodged in one of the Member States by a third-country national. URL: http://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex:32003R1560 (accessed date: 16.04.2018).

' Regulation (EU) No. 439/2010 of the European Parliament and of the Council of 19 May 2010 establishing a European
Asylum Support Office. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32010R0439 (accessed date:
06.04.2018).

> PeweHue bonbwor nanatel Cyna EC no genam «N.S. npotns locynapcTBeHHOro cekpeTapa MnHUCTEPCTBA BHYTPEHHUX
gen» n «M.E. n gp. npotne Komuccapa no xogartanctsam o NpefaocTaBfieHMn cTaTyca 6exeHua n MyrHucTpa no Bomnpo-
cam CTMLMK, paBeHCTBa 1 nNpaBoBoli pedopmblx» (N.S. v. Secretary of State for the Home Department and M.E. and Others
v. Refugee Applications Commissioner & Minister for Justice, Equality and Law Reform), C-411/10 n C-493/10 (06befiMHeHHble
fena), ot 21 gekabps 2011 .
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MPABO EBPOTECKOIO COIO3A

M.M. bupiokos, .M. Anves

y6exxuiia KOTOpbIX TONMBKO 13-3a reorpaduyecko-
rO IIO/I0KEHM OKa3bIBAlOTCA IIOJ, JABJIEHMEM, YeM
HapyLIaeTcsl NPMHIMII paclpefeNeHns OpeMeHn,
3aKpeIUIeHHBINl B y4peauTenbHbIX morosopax EC
(MBanos, Mopnanoscku 2017:220-223]. Hapany ¢
3TUM IIOJBEpraeTcsi KPUTUKE TaKXKe OTCYTCTBUE Y
L, VIymux yoexulne, IpaBa BbIOOpa rocymap-
CTBa-YJIeHa.

ToBopst 0 HegmocTaTkax J[yOMMHCKOI CHCTEMBI B
gactHOCTM Wiy OOIeil eBpOIeiicKoil CUCTeMbI B
11e/I0M, He0OXOIMMO Y4YUTBIBAaTh OCOOEHHOCTH ca-
MMX MHTETPAalIOHHBIX HpolieccoB. Kak ormeuaer
P.A. KacpsiHoB, B ocHoBy EC 3anoxeH QyHKIMO-
Ha/IbHBI/I METOJ, MHTErpalyy, IPeNIo/Iararumii
HOCTYIIaTe/IbHOE pasBUTHE, OCHOBAHHOE Ha JIOCTH-
JKEHMM KOHKPETHDIX 3ajJad U IOCIeAYIolieM Iepe-
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CNOP MEXJY CLIA U KAHAOQOW
O PA3IPAHAYEHN B MOPE BO®OPTA
(MEXXOYHAPOOHO-NMPABOBON AHAJNN3)

BBEJJEHWE. Cnopot o denumumavuu apkmue-
CKUX MOPCKUX NPOCIPAHCME U 00 OcyusectneneHuu
cysepeHumema HA0 HUMU NPedCMABAIOM UHMe-
pec ¢ mouKu 3peHuUst Mex0yHapoOHo20 npasa écreo-
cmeue OMCymcmeus 6 HAcmosujee 6pems 00HO-
3HA4HO20 Omeema HA 60NPoC O npedenax
NPUMEHUMOCU K COOMBEMCMeEYoUiUM axKeamo-
pusam Konsernyuu OOH no mopckomy npasy 1982 e.
C yHemom CrIoHUBUUXCA 8 OAHHOM pecuoHe 00biU-
HO-NPABOBLIX HOPM U UCMOPUHECKUX NPA8 NPU-
bpexcHoix 2ocyoapcme. Cpedu HUX BUOHOE MeCHO
sanumaem cnop o eparuye CIIA u Kanaov: 6 mope
Bogopma, ocoboe 3nHaueHue komopozo 06ycnosneHo
ycuneHuem uHmepeca OAHHbIX 20CY0Apcme K yene-
8000p00HbIM pazpabomkam 6 mope Bogopma, a
makaice 3axknovenuem u scmynsnenuem 6 cuny Jo-
eosopa mexnoy Poccuiickoii Pedepayueti u Kopones-
cmeom Hopeeausi o pasepanuuenuu MOPpCKux npo-
cmpancme u compyoHuqecmee 6 bapenyesom mope
u Ceseprom Jledosumom oxeare 2010 a.

MATEPMAJIBI 1 METO[BI. Teopemuueckyro oc-
HO8Y UCCTIE00BAHUSL COCMABUNU  OOKMPUHATIbHDIE
paspabomku poccUiickux u 3apybexcHvlx 0pucmos-
MeHOYHAPOOHUKOB, AHATIUMUUECKY0 6a3y — 002060-
oL MeHOy NpubpescHvIMU apKmuueckumu 20cyoap-
cmeamu, onpedensioulue NPUHYUNGL Pa3ePaHuHeH s
mopckux npocmparcme mexnoy Humu (Cankm-
Ilemepbypackas KOHBEHUUS OMHOCUMENLHO PA32pa-
HU1eHUs 000100HbIX npocmpancme eénaderuti Poc-
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cuu u Anenuu 6 Ceseproti Amepuxe 1825 2.; Jlozosop,
3akmouenHouli men0y Poccueti u Cesepoamepuxan-
ckumu Coedunennvimu Illmamamu 6 Bawunemone
18 (30) anpens 1867 2., 06 ycmynxe Poccutickux Ce-
sepoamepukanckux xononuil; Coenauserue mexncoy
Cotosom Cosemckux Coyuanucmuueckux Pecny-
6nux u Coedunennvimu Ilmamamu Amepuku o nu-
HUU  pAa3zpanuvenuss —MOPCKUX — NPOCMPAHCME
1990 2.), HayuonanvHoe 3axoHodamenvcmao CIIA u
Kanaovl, a makie mamepuansl Ouniomamu4ecko
nepenucku. OCHOBHLIMU MeMOOAMU UCCTIE008AHUS
ABNAIOMC Memoobl PopManvHoil n0euxu (aHAnU3,
CUHMe3, aHAZI02US, MOOeTUPOBAHUE), CUCTNEMHDYLTL,
ucmopu4eckutl u CPABHUMENLHO-NPABOBOL
MemoobL.

PE3YJ/IBTATBI UCCIEOQOBAHWA. 1o umozam
1posedeHH020 UCCTIE006AHUS ABMOP OmMmeudem cy-
ujecmeexHvle pasnuuus npasosvix nosunyuil CIIA u
Kanador 6 omuouieHuu cnopHoeo y4acmxa mopsi
Bogopma, komopvie cocrmosm 6 npomusononomu-
HbIX 8327140aX HA NPUMEHUMOCHb K NPAB00MHOULe-
Husm cmopor Canxm-IlemepOypeckoil KOH8eHyUU
OMHOCUMENbHO  PA32PAHUHEHUS 000100HbIX NpPO-
cmpancme enadenuti Poccuu u Anenuu 6 CesepHoii
Awmepuxe 1825 2. E¢ cpepa Oeticmeusi, no MHeHU0
Kanaowt, moxem 6vimv pacnpocmparena Ha mMop-
ckue npocmparncmea, 6 mo gpems kax CIIA ucxo-
0Am U3 6yK6anvHo20 MONKOBAHUS ee NOTIONEHULL U,
coomeemcmeenHo, npumenumocmu Koneenyuu
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UCKTIIOYUMENILHO K CYXONYMHbIM MepPUrmopusim.
ITomumo amozo CIIIA u Kanada npu ymeepicoeruu
C60UX NPABOBLIX NOZUUUL UCNONL3YIOM UHCHU-
Mym ocobvix 06CMOSIMenvcms 8 mMenoyHaApoOHOM
npase U MexOYHAPOOHO-NPABOBOL  NPUHUUN
acmonnenv, 4o HAXOOUM ompaxceHue 6 HAUUo-
HAIYHOM 3AKOHOOAMeNbcmee OAHHBIX 20CY0apcme.
Ilo umoeam u3yueHus pasnu4HvLx N00X0006 K pa3-
peuieHu0 cnopa, asmop oenaem 6vi600 0 nepcnex-
MUBax u uenecoo0pasHoCMu e2o ypezynuposaHus, 6
oM YUC/le 6 KOHMeEKCe APKIMUYecKux npasonpu-
msszanuti Poccuu.

OBCYJXIOEHME U BBIBOIDbI. Ha ocHose ana-
JU3A MeHOYHAPOOHBIX 002080P06 O OeNUMUMAUUU
APKMUHeCKUX NPOCMPAHCIMS, HAUUOHATLHO-3AKO-
HooamenvHvix akmos CIIA u Kauaow, a maxice
00KMPUHATILHBIX N00X0008 ABMOp denaern 8vi800 0
MOM, 410 COXPAHeHUe CYUuLectneyouLeeo nososxe-
HUST 8bI200HO 07151 00eUX COPOH, NOCKONILKY OHO He

HAHOCUM yu4ep6a npasosvim NOSUUUAM 20CY0aAPCcMe
8 AHATIOZUHHDIX CNOPAX U He NPensmcmeyem medx-
0yHAPOOHOMY APKMUHECKOMY COMPYOHUHECNBY.

K/TIOYEBDBIE CJIOBA: apxmuueckoe npaso, mop-
ckoe npaeo, pasepanuveHue  MOPCKUX — npo-
cmpancms, mope bogpopma, KoHeeHyus omuocu-
MenbHO PAa3epaHuueHus 060100HbIX NPOCHPAHCINE
énadenuti Poccuu u Anenuu 6 Ceseproti Amepuxke
1825 2., ocobvie o6cmosmenvcmea 8 mexoyHapoo-
HOM npase, NPUHYUN PABHO20 OMCIOIHUS, KOPeH-
Hble MANOYUCTIEHHblE HAPOObL, NPUHUUN ICIMONNENb

A OUTUPOBAHMA: bynuk M.B. 2018. Criop
mexxay CIIA u Kanazgoii o pasrpaHudeHun B Mope
Bodopra (MeXpyHapOgHO-IIPaBOBOI aHAIN3). —
Mockosckuii s#ypHan mexoyHapooHozo npasa. Ne 2.
C. 126-137.
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US-CANADA BEAUFORT SEA
MARITIME BOUNDARY DISPUTE
IN THE PERSPECTIVE OF
INTERNATIONAL LAW

INTRODUCTION. Maritime boundary disputes
and exercising sovereignty in the Arctic are of great
current interest in the International Law since there
is no uniform understanding of the limits of applica-
bility of the United Nations Convention on the Law
of the Sea 1982 to the Arctic Ocean taking into ac-
count the international customary law and historic

Moscow Journal of International Law « 2 - 2018

rights of the coastal states. One of such disputes is
the US-Canada Beaufort Sea maritime boundary
dispute which is of vast importance due to the hy-
drocarbon exploration of these states in the outlined
area as well as due to the conclusion and entry into
force of the Treaty between the Kingdom of Norway
and the Russian Federation concerning Maritime

127



MEXAYHAPOAHO-MPABOBbLIE BOMPOCHI TEPPUTOPUI

W.B. ByHu1K

Delimitation and Cooperation in the Barents Sea
and the Arctic Ocean 2010.

MATERIALS AND METHODS. The theoretical
background of this research consists of works of dis-
tinguished Russian and foreign scholars and special-
ists in International Law. The analytical framework
includes the treaties between Arctic coastal states
concerning maritime delimitation (the Convention
Concerning the Limits of Their Respective Posses-
sions on the Northwest Coast of America and the
Navigation of the Pacific Ocean 1825, Treaty con-
cerning the Cession of the Russian Possessions in
North America by his Majesty the Emperor of all the
Russia to the United States of America 1867, Agree-
ment between the United States of America and the
Union of Soviet Socialist Republics on the maritime
boundary 1990), national legislation of the US and
Canada, diplomatic notes. The research is based on
methods such as formal logic, including analysis,
synthesis, analogy and modeling historical research,
as well as systematic, historical and comparative
methods.

RESEARCH RESULTS. Based on the results of
the study, the author notes that there are consider-
able differences in the US and Canada’s legal stances
concerning the disputed area of the Beaufort Sea,
including in particular the opposing views of these
states on the applicability of the Convention 1825
to their relations (according to Canada, it applies
to maritime areas, whereas the US favours its literal
construction which limits its scope to land areas).

1. BBemenue

pyasl npodeccopos C.B. Monoguosa [Mo-

nopuoB 1982] m A.H. Beinerskanuna [Bei-

nerkaHud 1984], ocobeHHo mocie usgaHus
KHUTY TIOCTIEHETO O pelleHnAX MexyHapogHoro
Cyna OOH mo cnopaMm o AenMMUTALMM MOPCKUX
HIpocTpaHCTB [Bouterkannu 2004], BBICOKO MORHS-
JIM YPOBEHD OTEYECTBEHHOI HAYKY B TOM CIELMATIb-
HOIT 0671acTV 3HaHWIT, KOTOPasi 32 PyOeKoM MMeHY-
ercsa «International Law of Maritime Delimitation».
Tem He MeHee Takye CIIOpPbI — COBPEMEHHAs peajlb-
HOCTBb: MIX YMC/IO He YMEHbBIIIAeTCs, a TeOPeTIYeCcKoe
OCMBICTIMBaHME TOfOOHBIX pas3OMpaTenbCTB MO-
npexxHeMy BocTpe6oBaHo. OIUH 13 TaKMX CIIOPOB
IIpoNCTeKaeT M3 PasHbIX MpaBoBbix nosunuit CIIA
u KaHazipl 0 BOIPOCY O TOM, KaK JO/DKHA IPO-
xomuth B Mope bodopra nuHMA pasrpaHMUeHMA.
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The US and Canada also base their claims on the
rules on special circumstances and the doctrine of
estoppel which are reflected in their national legisla-
tion. The legal analysis of the different approaches to
the resolution of the dispute in question allows mak-
ing the conclusion on the perspective and necessity
of its settlement, particularly, in the context of the
Russian Arctic claims.

DISCUSSION AND CONCLUSIONS. Based on
the legal analysis of the international treaties on the
Arctic delimitation, US and Canada national legis-
lation and doctrinal views, the author comes to the
conclusion that sustaining the status-quo is benefi-
cial for both parties since it does not affect the legal
positions of other states in similar disputes, nor does
it hinder the international cooperation in the Arctic.

KEYWORDS: Arctic Law, Law of the Sea, maritime
delimitation, Beaufort Sea, Convention Concerning
the Limits of Their Respective Possessions on the
Northwest Coast of America and the Navigation of
the Pacific Ocean 1825, special circumstances in in-
ternational law, equidistance principle, indigenous

people, estoppel principle

FOR CITATION: Bunik I.V. US-Canada Beaufort
Sea Maritime Boundary Dispute in the Perspective
of International Law. — Moscow Journal of Interna-
tional Law. 2018. No. 2. P. 126- 137.
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JJaHHDIIT CIIOp CBA3aH C pa3/IMYHbIM IIOAXOIOM 3THX
TOCYIApCTB K pelIeHUI0 IBYX B3aMMOCBA3aHHBIX
npo6mem: (1) Tonkosanmio CankT-IleTepOyprckoit
KOHBEHIIMY OTHOCUTE/IBHO pasrpaHndeHns 060-
IOJHBIX NPOCTPAHCTB BageHust Poccun n Anrmmm
B CeBepHoit Amepuxke 1825 1. (anee — Konsenuus
1825 1.) 1 (2) BBIAB/IEHNIO ¥ YTOYHEHMUIO COfiepIKa-
HUA IPYMEHVMBIX MEXXYHAPOIHO-IIPABOBBIX HOPM
0 pasrpaHMYeHN KOHTVHEHTA/IbHOTO LIebda.

2. IIpaBoBas nosunua Kanapwl

Kanapa BbIcTyIIaeT 3a mpojyieHne B MOpe IMHUH,
ABJIAIOLIENCA HAa3eMHONM TPaHMLEN 3eMIN MEXIY
IBYMsA roCyflapcTBaMu, olpefeneHHoi Konsenyei
1825 1, ct. III KoTOpOIT IMpemycMaTpuBaeT: «Yepra
pasrpaHmMyeHMa MeXJy BrajeHuAMU Bpicokux fo-
rOBAapUBAIOIVIXCA CTOPOH I10 Oepery TBepoii 3eM/IN
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u 1o octpoBaM CeBepo-3anagHoit AMepuku OyzneTr
IpoBefieHa ClefyomuM 06pa3oM...» (Iocie dero
UfieT JIeTajbHOe OIMCAHUE pPasTPaHUYNUTENbHON
JIMHWUY B IXKHOJ yacTu). JIMHUS pasrpaHudeHns B
CEeBEpHOI1 YaCTy XapaKTepUsyeTcA KaK «MAyLlas 110
MepuiMaHy B HarnpasiaeHuu CeBepHOro IIOIOCa»
[Bouterskannu 2013:19]. [lanee B JOKyMeHTe yKa3a-
HO: «J HaKOHell OT celi TOUKM IlepeceyeHns Ta JKe
mepuouannas nunus 141-20 epadyca cocmasum 6
ceoem npooomiceruy 0o /1e008umozo mops epaHuiy
Mexpy Poccuiickumu u Bennkobpuranckumn Ba-
feHusAMu...» (kypcu Moit. — J.B.)'. Takum o6pa-
30M, B Kousennuu 1825 1. o603Ha4aerca IPUHIINII
pasMeXXeBaHM:A BIACTHBIX IIOTHOMOYMIT IBYX TOCY-
[ApCTB IO CeKMOoPanvHOll AUHUY, HATIPAB/IAIOILEIC
k CesepHoMmy nomocy. [lo muenuto Kanapet, muunn
TpaHNl], ycTaHOB/IeHHbIX KonBenunmeit 1825 r., pac-
IPOCTPAHAIOT CBOE IeJICTBIE HEe TO/IbKO Ha CYXOIYT-
Hble, HO 11 HA MOPCKIe TIpOoCcTpaHcTBa. BmecTe ¢ TeM
¢dopmymposku Konsenumu 1825 1. OTHOCKUTENIBHO
cepsr ee mericTBus (0o J/ledosumozo mops), a Tak-
Ke IVICKYCCUOHHBIN BOIIPOC 00 0OBIYHO-IIPAaBOBOM
XapaKTepe apKTUYeCKUX CEKTOPA/IbHBIX T'PaHNMI] 10~
OyxparoT Kanagy nofKpemuiaTh CBOK MO3VLVIO Ha-
LYIOHA/IbHBIM IIPMPOJOOXPAHHBIM IIPABOM, @ TAKKe
3aKOHOJIaTe/IbCTBOM O 3alMTe IIPaB KOPEHHBIX Ha-
pornos CeBepa, IPOXXMBAOLINX HA CEBepe CTPAHBIL.
B LileHTp coBpeMeHHOro IpMPOJOOXPAHHOIO Ha-
LIVIOHA/IbHO-IIPAaBOBOIO PETyIMPOBAHUA B aKBaToO-
puu Mopst bodopra Kanana craBut 3akoH o mpenor-
BpallleHN) 3arpsA3HEeHNUA apKTudeckux Bog 1970 r.
(Arctic Waters Pollution Prevention Act). Teppu-
TopuanbHas cdepa peiictBusa 3akona 1970 r. oxsa-
TBIBAET, B COOTBETCTBUN C II. 1 CT. 3, «apKTu4ecKue
BozibD» (arctic waters). OnpesienieHyie JaHHOTO TIOHS-
TUSA COLIEP)KUTCA B CT. 2 3aKOHA, COITIACHO KOTOPOIt
HOJ], apKTUYeCKUMM BOJAMY TIOHUMAIOTCA «y4acTKU
BHYTPeHHUX Boj, KaHajipl, BOJ, TeppUTOPUATbHOIO
Mops KaHazpl 11 MCKTIOUNTEIbHON 3KOHOMIYECKON
30HbI KaHajipl, orpannuenHble 60-ii napannenvto ce-
8epHotl wiupomul, 141-m mepuouarom 3anaoxoii don-
20mul U 6HeuiHell epanuell UCKa1UmenvHoll aKo-

HOMU®ecKoti 30Hvl...»~. IIpu 3TOM B COOTBETCTBUY C
3akonoM Kanazmpl 06 okeanax 1996 r. (Oceans Act)
BHEIIHAA TPaHULA UCKIIOYMTETbHON SKOHOMIYe-
CKOJ1 30HBI, €C/V MHOTO He IIPEyCMOTPEHO 3aKOHOM
WIM MEX[YHAPOIHBIM JIOTOBOPOM, HAXONUTCA Ha
paccrosHuyn 200 MOPCKMX MWIb OT MICXOJHBIX JIN-
HIIT, OT KOTOPBIX OTMepAETCA IIVPUHA TepPUTOPU-
azpHOro Mopst Kanappsr’. 3akperienne B cT. 2 3akoHa
200-MuUIbHOTO IpefieNa ApKTUYECKNUX BOJL CTAJIO pe-
3y/IbTaTOM IOIIPaBOK, BCTYNMBIINX B CITy 1 aBrycra
2009 r. lo BHecenust u3MeHeHuit cepa feitcTBIA 3a-
KOHOJJaTe/IbHOTO aKTa orpaHmn4usanach 100 Mopcku-
MJ MWIAMM OT VICXOJJHBIX JIMHUI TePPUTOPUATILHOTO
Mmops Kanazpl. IIpaBoBas nosunys Kanaznbl B OTHO-
mwenyy rpanuisl ¢ CIIA B mope bodopra oTpaxena
TaKXXe B yKasax 00 yCTaHOB/IEHNY PbIOOOXPaHHBIX
30H, IPVMHATBIX HA OCHOBAHMUM 11 BO MCIIOJIHEHMe 3a-
KOHa 00 OKeaHaX, IPaHMIIbI KOTOPBIX IIPOXOAAT I10
141-My MepuaMaHy 3aIlafHOI JONMTOTHI .

Hopwmbl 0 3amiyte MOPCKOIL Cpefibl U 0 pa3paboT-
Ke IPMPOJHBIX PeCypcoB CofiepyKaTcA B 3akoHax Ka-
Hazipl o cygoxozcTe 2001 1. (Canada Shipping Act),
0 BopHBIX pecypcax 1985 r. (Canada Water Act), o
0e30IaCHOCTY MOPCKUX IlepeBo3ok 1994 1. (Marine
Transportation Security Act), o 3ammuTe HaBUraLyn
1985 r. (Navigation Protection Act), o Hedreraso-
BBIX pecypcax 1985 r. (Canada Petroleum Resources
Act) n T.1. YKkasaHHbIe 3aKOHBI, IIOMVMO CyTy060
IPYPOZOOXPAHHOTO PETYINPOBAHYA, UTPAIOT BaXK-
HYI0 POJIb B YTBEP>KJIeHM!U CyBepeHuTeTa Kanappl
B CIIODHOM peryoHe. B yacTHOCTH, B COOTBETCTBUM
¢ 3aKOHOM 0 HedTerazoBbIx pecypcax 1985 r. 6bum
BBIJJAHBI 11 — 110 COCTOSIHMIO Ha 31 mexabps 2016 . —
IeViCTBYIOT 15 /mijeHsuit Ha pa3paboTKy Hedrera-
30BBIX pecypcoB Mopst bodopra, mpu atom chepa
JIeVICTBUSA OT/e/IbHBIX JIMIIEH3MII OXBaThIBAET CIIOP-
Hble aKBaTOpuu. [lep>KaTensaMu NMLEH3UI BBICTY-
natot Imperial Oil, BB, ExxonMobil, ConocoPhillips n
Franklin Petroleum®.

B mocnenHue rofpl B CBeTe MOBBIIIEHNA BHUMA-
HMSI MEX/JYHApPOIHOT0 co001IecTBa K 00ecredeHnIo
IpaB KOPEHHBIX MaJIOYMC/IEHHBIX HAPOROB (IIPMHA-
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' KoHBeHUua 06 yctynke CeBepo-AmepunkaHckum CoeiHeHHbIM LTtatam Poccuiickmnx CeBepo-AMeprKaHCKUX KONIOHUIA
(KoHBeHUMs 06 ycTynke Ansacku 1867 r.). — Apkmuyeckuti peuoH: [Ipobiemsl Mex0yHapooHo20 compyoHu4ecmaa: Xpecmo-
mamus: B3 m. T. 3: NpumeHnmble npaBoBble nctouyHnku. M.pen. N.C. Msanos. M.: AcnekT lMpecc. 2013. C. 80.

2 " .arctic waters means the internal waters of Canada and the waters of the territorial sea of Canada and the exclusive
economic zone of Canada, within the area enclosed by the 60th parallel of north latitude, the 141st meridian of west
longitude and the outer limit of the exclusive economic zone...”(R.S.C,, 1985, p. A-12).

3 5.C.1996, p. 31.

4 Fishing Zones of Canada (Zone 6) Order, C.R.C., p. 1549; Fishing Zones of Canada (Zones 4 and 5) Order, C.R.C,, p. 1548.
Mpwu 3TOoM 30HbI 4 1 5 OXBaTbIBAOT COOTBETCTBEHHO BOCTOYHOE 1 3anafHoe nobepexba, a 30Ha 6 BKnoyaeT KaHafacKyto
ApPKTUKY.

5 Northern Oil and Gas Annual Report 2016. - Indigenous and Northern Affairs Canada, 2016. URL: https://www.aadnc-
aandc.gc.ca/eng/1490033456946/1490033563379 (accessed date: 17.01.2018).
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tne Jexnapanuu OOH o mpaBax nul, npuHape-
KaIllMX K HALMOHAJbHBIM VIV STHUYECKUM, Peyu-
TYO3HBIM 1 A3BIKOBBIM MEHBILIMHCTBAM, 18 fekabps
1992 r., leknapauyun OOH o npaBax KOpeHHBIX Ha-
ponos 13 centsiopst 2007 I. u T.A.) HabupaeTr CUIy
TaKoll KOMIIOHEHT IIpaBoBOI1 mo3uuuy KaHagsl, Kak
HOOLIpeHMe 1 3alUTa IPaB KOPEHHBIX MajIO4NC-
JIEHHBIX HapOJiOB — MHYBUAIYUTOB, — OTHOIIEHNA
C KOTOpBIMM OOPMIIAIOTCS, TIOMMMO OOIIMX KOH-
CTUTYLVMOHHBIX IIONIOKEHWII O TPU3HAHUM M TIOf-
TBepXKZieHnn X mpas (cT. 35 KoHcTuTynyonHoro
akta Kamanpl®), cmenmanbHbIMU COITIALIEHUSAMU B
OTHOUIEHNY PACIOPKEHUSA HPAaBOBBIM TUTY/IOM
Ha 3aHMMaeMble UMU Tepputopun. B coorBeTcTBUM
¢ IMomutuxoit Kanangsl B OTHOIIEHUM BCEOOBEM-
momux nputsasanmit 1973 r. (Canadian Federal
Government’s Comprehensive Claims Policy) yka-
3aHHbIE JIOTOBOPBI COAEP>KAT MOIOXKEHUA 06 OTKa-
3e KOPEHHBIX HapOJOB OT a0CTPAKTHOTO TUTY/IA Ha
3aHUMaeMble VMV TEPPUTOPUY B IOIB3Y OPulU-
A7bHO20 3aKpPenieHUs Npasa coO6CMEeHHOCMU 020
HAP0oOa Ha onpedeneHHyI0 YaCb <MPAOULUOHHBIX»
semenv [Boinerkanun, babuna 2014:70]. Paccma-
TpMBaeMblil IPMHLUI CTalT OCHOBON OKOHYaTeNlb-
HOTO COITIAllleHNA C MHyBUanynramu 1984 r., B coot-
BETCTBUY C KOTOPBIM IIPEACTaBUTE/IN STOTO HApofia
nepenam KaHazie Bce TeppuTOpMaIbHbIe IpaBa 1
TpeboBanusa Ha CeBepo-3amajjHble TEPPUTOPUN 1
tepputopuio IOKOHa, a TakKe Ha IpUIeXamue K
HMM MOpCKMe IpocTpaHcTBa’. CIIOpHBI pPernoH
mopsi bodopra HaxopuTcs B cdepe feiicTBUA JaH-
Horo cormamenys (Inuvialuit Settlement Region).
Ba)XHOCTDP Ha3BaHHOIO 3/IEMEHTAa IPABOBOI
nosunyy KaHajpl BMecTe ¢ IpUPOLOOXPaHHBIMMU
Y PECYPCHBIMM MHTEpPecaMyl B OTHOIIEHMU MOpA
Bodopra mnomuepkusaercss M B paspabOTaHHOM
B 2005 r. IImane pmeiicTBMII B OTHOIIEHUM OKea-
HoB (Canada's Oceans Action Plan for Present and
Future Generations 2005): «Mope Bodopra <...>
pacnonoxeHo B chepe meiictByA OKOHYATETLHOTO
cormauteHnA 1984 r., yperyampoBaBLIero 3eMenbHble
IPaBOIPUTA3AHNA MHYBUATYUTOB. [laHHBIE IPO-

CTPaHCTBA COfiepXKaT MeCTOPOXK/eHNA He T 11 Ta3a,
KOTOpbIE II0 CBOEII BEIMYNHE ABJIAIOTCA TPETbUMM
B Kanage, n passutue tpybomposoma MakkeH3sn
Bammu - Kmo4yeBOMI MOMEHT MX MCIIONIb3OBAHMA.
Paspaborka He(TAHBIX U Ta30BBIX MECTOPOXK/IEHII
MOXXeT IpefiocTaBUThb xuTensaM CeBepHoit KaHamb
OecrpelieleHTHbIe BO3MO>KHOCTH. PasBenka u pas-
paboTKa yKa3aHHBIX PeCypcoB JO/DKHA OCYILeCT-
BIATBCS 8 compyoHuvecmee ¢ Hapodamu Cesepa
CrIoco6oM, 00ecrednBaoUMM paLOHAIbHOE JVIC-
HO/Ib30BaHNe NPUPOSHBIX PeCypcoB. DTO BKIIIOYA-
eT Hay4YHble JMICCIEOBAaHMA B LielAX obecredeHys
HIPMHATUA HAIeXKAlMX Mep I MUHMMU3ALUK
HETaTUBHOTO BO3JEIICTBIA Ha OKPYIKAIOLIYIO CPefYy,
3aIMThI TyOIMYHBIX IHTEPECOB U OLIEHKV COBOKYII-
HOTo 3¢peKTa OTHEIbHBIX IPOEKTOB HA IIPUPOIHYIO
cpeny u coobiectBa Ceepar®.

YKa3aHHBINI apryMeHT MIPAaeT CYIIECTBEHHYIO
pO/b B YTBEP)KHEHUM CyBEpPEeHUTETa IOCYHapCTBa
B OTHOIIEHN!) BO30OHOB/IAEMBIX INPUPOJHBIX pe-
CcypcoB. B paccMmarpuBaemMoil cuTyanuy Hajo y4u-
TBIBaTh BMeCTe C TeM, YTO Ha CIIOPHOM Y4YacTKe
KOHTMHEHTAJIbHOTO 1LIeNb(a HaTNYeCTBYIOT TAKXKe
OOLIMpHBIE MECTOPOKIEHUS HEeBO30OHOBIIAEMBIX
IPUPOIHBIX pecypcoB — HedTH 1 rasa.

3. IIpaBoBasa mo3nnusa CIIA

Coenmunennnle IllTaTbl AMepukM BbICKa3bIBa-
I0TCA B IO/Ib3Y IPYMEHEHNUA K COOTBETCTBYIOLIMM
MODPCKMM IIPOCTPAHCTBAM IPYHIMIIA PAaBHOTO OT-
crossHUA  (SKBUAMCTAHIMM), OOOCHOBBIBAsA CBOIO
IPaBOBYIO IO3MIMIO CCBUIKON Ha oOlee HaIpas-
neHne nobepexnbsA U cT. 6 KOHBEHIMN 0 KOHTUHEH-
TanbHOM Ienbde 1958 T, yyacTHMKaMy KOTOPOIL
apnsiorca u CIIA, n Kanaga. YkasaHHas mMo3muys
BBIpOXEHA, B YaCTHOCTY, B JlupeKxTuse, onpepens-
toutelt monutuky CoennHenHbIx IllTaToB B oTHOLIE-
HYUM APKTHYECKOTO PervoHa I IIpefiycMaTpuBaoLelt
IIPUHATHE CBA3AHHDIX C 3TUM Mep, 0T 9 AHBaps 2009 1.
(Arctic Region Policy 2009): «Y Coennuennbix IllTa-
TOB MMeeTCs CIOpHas IpaHulia B Mope bodopra.

¢ Constitution Act, 1982. URL: http://laws-lois.justice.gc.ca/eng/Const/page-16.html#docCont (accessed date: 17.01.2018).
7 Inuvialuit Final Agreement. URL: http://www.irc.inuvialuit.com/sites/default/files/Western_Arctic_Claim_Inuvialuit_
FA_0.pdf (accessed date: 17.01.2018).

8 “The Beaufort Sea covers about 175,000 sqg. km. It is located in the Canadian Western Arctic and falls within the Inuvialuit
Settlement Region, a settled land claim. The area has the third largest reserve of conventional oil and gas in Canada, and
the development of the Mackenzie Valley pipeline is a key issue. Oil and gas development has the potential to provide
unprecedented opportunities for Northern Canadians. Development of these resources must be realized both in partnership
with Northern communities, and in a manner that ensures effective environmental stewardship. An important component
of this involves scientific research to help ensure that appropriate measures are taken to minimize environmental impacts,
protect the public interest, and assess the cumulative effects of individual projects on the broader northern landscape and
people” (Canada's Oceans Action Plan For Present and Future Generations 2005. - Department of Fisheries and Oceans, 2005.
URL: http://www.publications.gc.ca/site/eng/279921/publication.html (accessed date: 17.01.2018)).
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Coepgunensble [llTaTbl MPU3HAOT TPAHUILY B 3TOM
peruoHe, KOTopas IpOBefieHa UCXOMA U3 IIPUHINIIA
pasHoro orcrossHuA. CoenuHennble lllTaTel npusHa-
I0T, 9TO NIPUTPAHNYHAS 00/1aCTb MOXKET COepKaTb
He(Tb, IPUPOJHBIN Ta3 U Apyrue pecypcoly’. [Ipn
3TOM B pasfernie [JMpeKTUBbI, TTOCBAILIEHHOM MeX[Y-
HApOJHOMY COTPYIHMYECTBY, YKa3bIBaeTcsA, 4TO Ta-
Kie MeXIYHapomHble (OPYMBI, Kak ApPKTUYeCKUiT
COBeT, a TaKKe MeXIIPaBUTeIbCTBEHHblE OpraHM-
3a1uy, BKIoYas MeXayHapofHYI0 MOPCKYIO opra-
Hnsaiyio (VIMO), croco6¢TBYIOT IIPOJBYDKEHMIO
nosuuy CIIA B Apkruke: «CoenynenHble IllTaTst
Y4acTBYIOT B psifie GOPYMOB, MeXIYHAPOIHBIX Op-
TaHM3alMil ¥ ABYCTOPOHHUX [OTOBOpaX, HAIpaB-
JIEHHbIX Ha yKpeIleHMe MHTepecoB CoelyHEeHHBIX
[lITatoB B ApKTUKe, BKII0Uas APKTHYECKUII COBET,
MexnyHaponHyo Mopckyio opranusaryio (VIMO),
coryaureHus: 06 oxpaHe )XMBOTHOTO MVpa U O TIPU-
POJIOIIONb30BaHMY, @ TAaKXKe MHOTHe JpyTue IIpaBo-
Bble MexaHu3MbI»'°, Bmecte ¢ Tem Kanapma sasasnser
0 cBoeM Hecormacuy ¢ mosuiuein CoeauHeHHbIX
[IItaToB, mpepIoNaramwieil MCIOAb30BAHNE TVHNAN
PaBHOTO OTCTOAHUA /IS OIpefleNeHusa TpaHul B
Mope BodopTa, mockonpKy momaraeT, 4To BJAOLIA-
SCSL B CYIIY KaHaJICKas OeperoBast IMHUSA NIPeCTaB-
nAeT co60ll OTHO U3 0COOBIX 06CTOATENBCTB, KOTO-
pble VICKTIOYAIOT IpYMeHeHMe JAHHOTO IIPUHINIIA
K JeMMMUTAIMM KaK MOPCKUX IPOCTPAHCTB, TaK U
KOHTHMHeHTanpHoro menbda [Petkunaite 2001:71]. B
npotusosec nosunyy Kananst Coegnnennsle IllTa-
THI YKa3bIBAIOT HA HEJIOITYCTUMOCTDb aBTOMATIYeCKO-
ro pacrpocTpanenus cepsl geiicTBus KoHBeHym
1825 1. Ha MOpCKME IIPOCTPAHCTBA.

Ormernm cmabyto cropony nosuuuy CIIA: stum
TOCY/JapCTBOM IIPUHATA TPAaHMIA, yCTaHOB/IeHHas Jlo-

TOBOPOM, 3aKmoueHHbIM Mexy Poccueit n Cesepo-
amepukaHckumy CoepgyHenHbiMu Illtatamu B Ba-
mHrToHe 18 (30) anperst 1867 r., 06 ycrynke Poccmit-
ckux CeBepoaMeprKaHCKUX KomoHmit (manee — Kon-
BeHUus 1867 1.)', B KauecTBe rpanuipl Mexay CIIA
n Poccueit B beprarosom u YyKoTckoM MOpsiX, a Tak-
e Ha ceBepe Tuxoro okeana [McDorman 2009:183].
B MW CCCP 24 siuBaps 1977 1. 6bl1a IiepeiaHa HOTa
noconbcTBa CIIIA B MockBe, BKOTOPOIT B CBA3M C yCTa-
HosnieHyeM CIIIA 200-MuibHOI PHIOOIOBHOI 30HBI
YKa3bIBajIOCh, YTO ITPY OCYLIECTBIEHNN IOPUCIUKIINI
B o6acTy ppi6ooBcTBa paButenscTBo CIIA «Hame-
PEHO YBa)KaTh JIMHUIO, yCTAHOB/IEHHYI0 KoHBeH1Melt,
nopnucannoli 30 mapra 1867 r. B BamyHrrone» u 4ro
npasutensctBo CIIA oxupaeT, 4To IPaBUTETbCTBO
CCCP «bygzer creoBath aHaJIOTMYHON [IPAKTHUKe IPK
OCYILECTB/ICHU CBOEVI IOPUCAVIKINM B 00/1aCTH PbI-
6omnosctBa»'2. B Hote MVJI CCCP moconbcrBy CIIA
B MockBe ot 24 ¢eBpast 1977 . BBIpaXKeHO coracue
¢ npepnoxenneM CHIA: «IIpaButenbctso CCCP mpu
OCYILECTBIEHMM Mep, BbITEKaromux n3 Ykasa Ilpe-
supnyma BepxosHoro Cosera CCCP or 10 pexabps
1976 1. «O BpeMeHHBIX Mepax 10 COXPAHEHNIO XKMBBIX
PecypcoB M perymmpoBaHUIO PHIOOTIOBCTBA B MOP-
CKUX pailoHax, Ipueramoiyx K nobepexoro CCCP»,
HaMepeHo npujepXknBarbca B CeBepHoM JlefloBuTOM
okeaHe, YykorckoM u bepmHroBoM MopsX TOM ke
mmauy Konsenipym ot 18 (30) mapra 1867 ropma»®.
VkasaHHBII OOMeH IMIIOMATUYECKMMU HOTAMU
HOATOTOBW/I TIOYBY JIA TIOCTIEAYIOLIEro 3aK/I0UeH
Cormamennsa mexpy Corosom Coserckux Coryanm-
cruvecknx Pecrryommk n CoemynennbivMu [Tatamm
AMepVKM O JIMHUM PasTpaHMYEHMs MOPCKMX IIpO-
crpaHcTB 1990 T (BpeMEHHO NpPUMEHSIOEroCs C
15 mrons 1990 )", m. 1 cT. 1 KoTOpOro mpegycma-
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® “The United States and Canada have an unresolved boundary in the Beaufort Sea. United States policy recognizes a
boundary in this area based on equidistance. The United States recognizes that the boundary area may contain oil, natural
gas, and other resources” (National Security Presidential Directive and Homeland Security Presidential Directive January
9, 2009 (Arctic Region Policy) (NSPD-66 / HSPD-25). URL: https://fas.org/irp/offdocs/nspd/nspd-66.htm (accessed date:
17.01.2018)).

1 “The United States participates in a variety of fora, international organizations, and bilateral contacts that promote
United States interests in the Arctic. These include the Arctic Council, the International Maritime Organization (IMO),
wildlife conservation and management agreements, and many other mechanisms” (National Security Presidential Directive
and Homeland Security Presidential Directive January 9, 2009 (Arctic Region Policy) (NSPD-66 / HSPD-25)).

" 31oT [JoroBop npeaycMaTpuUBaET, YTO yKasaHHas rpaHuLia NpoxoanT Yepes TOUKY MepranaHa, otaensoLlero B bepuHro-
BOM MPOJIMBE «Ha PaBHOM pacCTOsHUN ocTpoBa Kpy3seHwwTepHa, unu ArHanyk, ot octposa PatmaHoBa, unv HyHap6yk, 1 Ha-
npasnAeTcs No NPAMON NMHUM 6e3rpaHNYHO K CeBepy, JOKOJEe OHa COBCEM He TepseTcs B JleloBUTOM OKeaHe (et remonte
en ligne directe, sans limite, vers le Nord jusqu'a ce qu'elle se perdent dans la Mer Glaciale)» (cT. 1) (cm.: BoinerskanuH A.H.
MpaBoBoe MonoxeHne ApPKTMYECKOTO PervoHa B AOKYMeHTax. — Apkmuueckuli pe2uoH: npobsiemsl MeX0yHapOOHO20 Co-
mpyoHu4ecmaa: Xpecmomamus: B 3 m. T. 3: [pyMeHUMble NpaBoBble UCTOUYHUKK. C. 77).

12 BoinerkaHuH A.H. CornaweHue mexgy CCCP n CLUA o nuHWM pasrpaHmMyeHns MOPCKKX NpocTpaHcTe 1990 roga: pas-
Hble OLEHK/ «BpeMeHHOro npumMeHeHus». Loctyn: https://mgimo.ru/about/news/experts/124210/ (gata obpalleHus:
17.01.2018).

3 Tam xe.

' CornaweHue mexnay Coto3om CoseTckux Coumnanuctuueckux Pecnybnuk n CoegmHeHHbIMU LLTaTamn AMepurkm o nuHum
pa3rpaHnyeHna MOPCKUX NPOCTPAHCTB (BawmnHrtoH, 1 noHAa 1990 r.). - CnpasoyHo-npasosas cucmema TAPAHT.
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TPUBAET, YTO «IMHMA, ONMCAHHAA KaK «3alajHasd
rpanuua» B crarbe 1 Konsenuun 1867 I, n Kak oHa
omnpefienieHa B crarbe 2 Hacrosuiero CorameHnus,
ABJAETCA JIMHUEN pPasTpaHMyYeHMs MOPCKUX Ipo-
cTpaHcTB Mexzly CorozoM Coserckux ConmamicTy-
vecknx Pecrry6muk n Coenyuenubivu Hlltaramm Ame-
puKn». Ha BbIlIeYyIOMAHYTBI HEOCTATOK IO3ULN
CIIIA yxaspiBano mpaBuTenbcTBo KaHannl B auivio-
Marudeckoil mepemycke. Tak, B JMmmomMaTideckoi
Hote IloconbctBa Kanazpl B BammHrrone B agpec
TocymapcrBenHoro penapramenta CIIA 22 pexabps
1976 1. (manee — JJururoMaTndeckas HOTa OT 22 JeKa-
Ops1 1976 I.) BBICKa3bIBAIOTCA CIEAYIOLIME COOOpaKe-
HIA CO CChIIKOI Ha CYIIeCTBOBABLIYIO HA TOT MOMEHT
MIPAaKTUKY TocymapcTB: «KoopayHaThl, yCTaHOBJ/IEH-
Hole CIIIA B Mope bodopra, He IpUHNMAIOT BO BHN-
MaHMe MeXJyHapofiHble T'DaHMUIIbl, YCTaHOB/IEHHbIE
Ilorosopom 1825 roga mexxay Poccueit n Bennko6pu-
TaHMel 1 IopTBepKeHHble JloroBopoMm 1867 ropa
mexnay CoenunennpiMu ltatamu u Poccueir. Ilpa-
BUTENbCTBO KaHazibl MHOTO JIET OCYILIECTBIIAET I0pyC-
IVKLMIo B Mope Bodopra 1o rpaHuiibl, mpoBeeHHO
110 141-mMy Mepuauany, BK/Iro4as CyBepeHHbIe IpaBa B
OTHOIIEHNY KOHTMHEHTA/IbHOTO 1LIe/Tbdar'.
OTMeTMM 1 OTCYTCTBME CYIIECTBEHHBIX BO3-
paxennit CHIA npotus ucnonb3oBaHuss MuHu-
cTepcTBOM 110 fienaM CeBepa 1 MPUPOJHBIX pecyp-
cos Kanazipl MepuiMaHHOI I'PaHMIbI IIPU Bblfjadye
paspelieHnit Ha pa3paboTKy HedTH 1 rasa B Mope
Bogopra B 1965 1. (B ykazanHOM rofy Mununcrep-
CTBO 3HEPreTHKY, TFOPHOJ IIPOMBILIJIEHHOCTH U
IPUPOJHBIX PeCypcoB Halpasuao B JlemapTaMeHT
BHyTpeHHuX gen CIIIA MenkomacmrabHyo KapTy ¢
yKasaHJeM aKBaTopuii, B Ipefenax KoTopbix Kana-
JI0/1 BBIIABAINCh COOTBETCTBYIOLIVE paspelleHmns)

[Pharand 1988:58]. Otmeuanocs, uto CIIIA He BO3-
paka/ IpOTUB MUCIIOIb30BaHNA 141-ro Mepuanana
B KauecTBe 3allaJiHOl IpaHMIbl APKTIYeCKOI 30HbI
Kanazgpr [McDorman 2009:184]. Takum o6pasom,
nosunus CIIA Bnepsble 6bUTa 00O3HA4YeHA NMUIIb
B 1976 ., KOrja JJaHHO€ TOCYHApPCTBO BbIPA3MUIIO
OMMIVAIBHBI TIPOTECT IPOTUB JCIIONb30BAHNA
Kanapoit MepuamMaHHONM NMHUYM IIpU OIpefiesIeHUN
TpaHMI] PaloHOB, Ha pas3paboTKy HepTH ¥ rasa B
KOTOPBIX IIPaBUTeNbCTBO KaHanbl BbIfjaBano mu-
nensun. B cBoem sassnennu CIIA norpebosamm
y Kanafipl «pasbACHUTD MPAaBOBbIE apTyMEHTHI, Ka-
carolyeca AeMMMUTALM, KoTopbiMu IIpaButenn-
crBo KaHazpl ompaBibiBaeT yKasaHHbIE JefiCTBUA
[BbIgauy nuIleH3MII Ha Pa3pabOTKY Hefp B CIIOPHOM
paiione]», mockonbky «CIIIA He 6bIIM YBEOMIEHBI
0 HaMepeHnAX KaHafbl B OTHOIIEHNN JAHHBIX IIPO-
CTPAHCTB, IPENCTAB/IAKIMX OO MHTEpeC; UX
MHEeHMe TaKKe He ObLIO MPYHATO BO BHMMaHMe»'®.
BcrnencTBue 9TOTO «/10 YCTAaHOBJIEHMA TOYHBIX Ipa-
HII| KOHTMHeHTajbHOro menbda mexpy CIIA n
Kanagoit B Mope Bogopra <...> CIIA ne moryr
HJ TIPMHATD, HY NPU3HATD [eJICTBUTETbHBIMHU JII0-
Oble paspelleHNsA KaHA[CKMX BJIACTell HA PasBefKy
WM pa3paboTKy eCTeCTBEHHBIX PeCypcOB KOHTHU-
HEHTAJIbHOTO Ielb(a, KOTOpble HAXOHATCA WK
MOTYT HAaXOpuTbcs 1op topucpmkiyenn CIIA»Y.
B panbuerimem mnpaBosag nosuuusa CIIA B or-
HOILIIEHMY YKa3aHHOTO perroHa Obuta 0003HaueHa
B 1977 r. npn ycranosneHun 200-MUIBHONM PbI-
6ooxpannoit 3oubl (fishery conservation zone)®,
KOTJIa BCTYIIWI B CHJTy 3aKOH O COXPaHEHUM pPbIO-
HBIX pecypcoB u ynpasnenun nmu 1976 r. (Fishery
Conservation and Management Act of 1976,
16 U.S.C. 1801-1882). B cooTBeTcCTBUM C JAaHHBIM

> “The United States co-ordinates in the Beaufort Sea do not take into account the international boundary established
by the Treaty of 1825 between Great Britain and Russia and confirmed in the Treaty of 1867 between the United States
and Russia. The Government of Canada has for many years exercised jurisdiction in the Beaufort Sea up the 141 meridian
boundary including sovereign rights over the continental shelf”(Document 356. Diplomatic Note No. 626 from the Embassy
of Canada to the US Department of State 22 December 1976. — The Arctic in International Law and Policy (Documents in
International Law). Hart Publishing. 2017. P. 123).

16 “ . .the Government of the United States would welcome an explanation of the legal arguments regarding delimitation
upon which the Government of Canada is relying to justify those actions in each case... [because] The United States was
neither consulted nor notified concerning Canadian intentions in these areas of common interest” (Diplomatic Note
No. 103, 20 May 1976, in Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada / United
States). — ICJ Pleadings, Oral Arguments, Documents. Vol. 1. Annex 32 to Memorial of Canada. P. 410).

7 "Until the exact location of the United States-Canada continental shelf boundaries in the Beaufort Sea, Dixon Entrance
and Strait of Juan de Fuca areas are determined, the United States can neither accept nor recognize as valid any Canadian
authorization of exploration or exploitation of the natural resources of the continental shelf in areas that are or may be
subject to the jurisdiction of the United States” (Ibidem).

8 B 1983 r. AaHHbI TEPMUH OblT 3aMEHEH BbIPaXKeHNEM «UCKITIOUMTENbHAA SKOHOMMYECKAn 30Ha» B CBSI3U C 3aABEeHU-
em lNpe3unpeHta CoeanHeHHbix LLUtatoB ot 10 mapta 1983 r. N2 5031, NpoBO3rnacBLINM UCKIIOUYNTENbHYIO SKOHOMMYe-
cKyto 30Hy CoefiuHeHHbIX LLUTaToB 1 0603HaUMBLLMM KpPYr CyBepeHHbIX NpaB AaHHOro rocyfapcTea B ee npegenax (Cm.:
97 STAT. 1558 Proclamation 5031. March 14, 1983. URL: https://www.boem.gov/US-Mexico-Presidential-Proclamation-5030/
(accessed date: 16.01.2018); 16 U.S. Code. § 1802. URL: https://www.law.cornell.edu/uscode/text/16/1801 (accessed date:
16.01.2018)).
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3aKOHOM pasTPaHNYNTENbHOI TNHNEN MeXIY Asd-
ckoit 1 fOKoHOM ITpOBO3I/IaIIAIACh TMHUA PABHOTO
OTCTOSIHMSA OT JIMHUM HauOOJIbIIero OT/IMBa 000MX
no6epexunit. [TocKOMbKY /IMHYS TO6EPEXbs OTKIIO-
HAETCA B I0T0-BOCTOYHOM HAIpaBJIeHNN, TPaHNUIIA,
Ha Kotopoit HactauBatoT CIIIA, Ha 25° oTK/IOHAETCA
0T MepMAVOHAIbHOIN MHUY, IpefnaraeMoir Kana-
IOJ1, Ha MPOTsKEHUM NMEePBbIX 10 MOPCKUX MWU/Ib 1
Ha 17° - B npepenax octasuielics 200-MUIbHOI ak-
BaTOPUY, 3asB/IEHHON B KayeCTBe PbIOOOXPAaHHOI
30HbI. To ecTb coBHajaroIMe IpuTA3aHNA KaHagbl
n CIIA oxBaTbIBalOT NPOCTPAHCTBO IIIOLIAZIbIO
IpUOIM3NTENbHO 6250 KBafpaTHBIX MOPCKVUX MWIb
[Baker 2009:57].

YKa3aHHbBIM 3aKOHOM TaKKe CO3JIlaHbl BOCEMb
PEerMOHa/IbHBIX COBETOB IIO YIPAB/IEHNIO PBIOHBIMI
pecypcamu, B COCTaB KOTOPBIX BXOAAT JO/KHOCT-
Hble mna Qefepanyy U LITaTOB, C Le/MbI0 MMILIe-
MeHTaLuY IPUPOTOOXPAHHbIX OTOXKEHNI JaHHOTO
akTa. OnyH u3 Taknx copeToB — CeBepHO-Tuxooke-
AHCKMIT — OTBeYaeT 32 KOOPAMHAIINI0 APKTUYIECKON
IPOTPaMMBI 110 YIIPABICHUIO PHIOHBIMY pecypcamu
(Fishery Management Plan for Fish Resources of the
Arctic Management Area (Arctic FMP)), oxBaTbiBa-
IOl[ell CHOPHBI perroH Mopsi bodopra, rpanuisl
KOTOPOTo 0603Ha4YEHBI B COOTBETCTBIY C IIPABOBOII
nosunyeir CIIA no nvHuYM 3KBUAMCTAHIMN Y,

ITpaBoBas nosunua CIIA B oTHOmeHNM crop-
HBIX MOPCKMX IIPOCTPAHCTB COMEPXKUTCA TaKKe
B C/IeAYIOLIMX 3aKOHOMATeTbHBIX AKTaX: 3aKOHAX
CIIA o semAx 3a npefenaMy KOHTMHEHTa/lIbHOTO
mwenbda (The Outer Continental Shelf Lands Act,
43 U.S.C. 1301-1356)*; 06 oxpaHe MOPCKUX MJIEKO-
muraomx (The Marine Mammals Protection Act,
16 U.S.C. 1361-1423)%; o Bupgax >KMBOTHBIX, HAaXO-
IAIXCS TIOf yrpo3oit Beimypanus (the Endangered
Species Act, 16 US.C. 1531-1544), a taxxe B Haru-
OHA/IPHOM 3aKOHe 00 OXpaHe OKpY)Kalolllell Cpefbl
(The National Environmental Policy Act, 42 U.S.C.
4321-4370m-12), u T.11.

4. IlepcneKTHBBI paspeleHs
aMepHKaHO-KaHaJCKOro CIopa

Hecmorps Ha ymmMTeNIbHOE CYIIeCTBOBAHNUE CIIO-
pa B oTHOweHu Mopsa bodopra, mpencrapnsgercs,
4TO €r0 paspelleHye — BOIPOC OTAATIEHHOro Oyny-
IIer0 He TOJbKO BC/IECTBME OTCYTCTBUA B HACTO-
amyit MoMeHT y Kanazgpl n CIIA Bo3MoxHOCTM
HOPUITH K KOMIIPOMMCCY, JOCTVDKEHNE KOTOPOro
MOXKET HETaTMBHO OTPA3UTbCSA Ha IIPABOBBIX IIO-
3ULUAX 9TUX TOCYAAPCTB B OTHOLICHNMY aHAIOTNY-
HBIX TEPPUTOPUATILHBIX CIIOPOB, HO ¥ 110 TIPUYNHE
BBefleHHOro B 2016 I. MOpaTopusA Ha BbI[ja4y HOBBIX
JIILEH3MIT Ha pa3paboTKy HeTerasoBbIX pecypcoB
B CIIOpHOM paiione Mopsi bodopra u BpemeHHOrO
3ampera ITyOOKOBOZHOTO OypeHsi B JaHHOM paiio-
He Ha OCHOBAHWM Y>Ke BBIJAHHBIX /nieH3uit [Baker
2009:13]. YkasaHHbII MOpATOpMII YCTAaHOBJIEH Ha
ocHoBaHMM COBMECTHOTO 3asABJI€HUS IJIaB TOCY-
napct Kanagsr u CIIA ot 20 gexabps 2016 .2 lo
IAHHOTO 3asBJICHNSA 3TV CTPAHbI TAKXKe BO3JIEPIKI-
BaJINCh OT IIPeOCTaB/IeHIA 00/1aaTe/AM JIMLIeH3NI
IpaBa pa3pabOTKU PecypcoB B Ipefieiax CIOPHBIX
npoctpancts [Baker 2009:99].

Kpowme Toro, o MHenuio npodeccopa Bepmont-
ckoro yHusepcurera b. beiikep, jaHHbII cIIop NOKa
He CIOCOOeH CYIIeCTBEHHO HETraTMBHBIM 00pa3oM
OTPa3nUTbCA HAa JIBYCTOPOHHMX OTHOIICHMAX, B TO
BpeMs KaK CYIIeCTBYIOLIMX IIPAaBOBBIX MEXaHMU3-
MOB [JOCTaTOYHO I TOTO, YTOOBI, He pasperuas
npo6/eMy OKOHYATeIbHO, OJHOBPEMEHHO He -
IIMTHCA IIPABOOCHOBAHMIT CBOMX TEPPUTOPUAID-
HbIX nputsasanuit [Baker 2009:70]. Tax, sakmoyas
MHOTOCTOPOHHNE U JIByCTOPOHHME COITIALIEHUSA O
COTPYJAHUYECTBE, TOCYAAPCTBA CTAPAIOTCA OCTABUTD
IPOCTPAHCTBO JJIA MaHEBPA, 3aKpeIliAd B TeKCTax
TaKVX COIJIALIIEHNUII OTOBOPKM O TOM, YTO UX IIOJIO-
JKEHNA He HAHOCAT yliepba CYIIeCTBYIOLUMM IIpa-
BOBBIM No3uuuAM. Hampumep, B COOTBETCTBUU C
[Tpunoxernem k COIJAIIEHNIO O COTPYJHUYECTBE
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Y Fishery Management Plan for Fish Resources of the Arctic Management Area. URL: https://www.npfmc.org/arctic-
fishery-management/ (accessed date: 18.01.2018).

20 CornacHo § 1331(2)(a) faHHOIO 3aKOHa BHELUHNIA KOHTMHEHTANbHbIV Wenb¢ onpeaensaeTcs Kak «BCsi NOABOAHAs YacTb
MaTepurKa, PacrnosioKeHHasa B CTOPOHY MopsA 3a npeaenamy MOPCKOro AHa B CYAOXOAHbIX akBatopusax» (all submerged
lands lying seaward and outside of the area of lands beneath navigable waters...).

21 Byka3aHHOM 3aKoHe BBOAUTCA NOHATHE «BOAbl NoA topucankumen CoearHeHHbIx LLtaToB» (Waters under the jurisdiction
of the United States), koTopble cornacHo § 1362(15)(B) BkntouatoT «Bofbl B Mpefenax 30Hbl, Npuiexallen K Tepputopu-
anbHomy mopto CoeamnHeHHbIX LLTaToB, BHYTPEHHEN rpaHunLe KOTOPbIX ABAAETCA IMHNA, CMEXKHAA C MOPCKOW rpaHuuen
KaXX[oro NpubpexHOro WTaTa, a BHELUHe rpaHmLen — NMHUA, Kaxasn ToUKa KOTOPOI HaxoAuTCA Ha pacctoaHmmn 200 mop-
CKMX MUJTb OT MCXOAHbIX JINHWIA, OT KOTOPbIX OTMEPAETCSA LWNPUHA TeppuTopranbHoro mops» (the waters included within
a zone, contiguous to the territorial sea of the United States, of which the inner boundary is a line coterminous with the
seaward boundary of each coastal State, and the other boundary is a line drawn in such a manner that each point on it is
200 nautical miles from the baseline from which the territorial sea is measured).

2 United States-Canada Joint Arctic Leaders’ Statement. URL : www.aadnc-aandc.gc.ca/eng/1482262705012/ (accessed
date: 18.01.2018).
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B aBUMAIIVIOHHOM JI MOPCKOM IIOMCKE M CIIAaCAaHUU B
Apxruke 2011 I. TMHUA TPAHUIBI MEXJY MOPCKHU-
MM TIOMCKOBO-CITacaTe/IbHbIMM paitoHamy KaHazpl
n CIIIA HampaB/ieHa «Ha CeBep BJIOJIb CYXOITyTHOI
rpaHuisl o Mops bodopta 1 fanee fo CeBepHoro
nomocar. [Ipn aTom cornacho 1. 2 ct. 3 CornaiieHns
«pasrpaHnyeHIe IIOMCKOBO-CIIacaTe/IbHbIX PAllOHOB
He MMeeT OTHOLIEHNMSA K YCTaHOB/IEHMIO /II000I1 rpa-
HUIBI MeXJIY TOCYAapcTBaMy MO0 UX CyBepeHN-
TETY, CyBepeHHbIM IIpaBaM MU OPUCAUKINN U He
HAHOCUT UM yIepba»>.

Bmecte ¢ TeM 06a rocygapcTBa He OTPMIAIOT
BO3MO>KHOCTH JOCTMYb B3aIMOIIPYEM/IEMOTO pelile-
HJIA B OTHOLIEHUM AeMMUTALVN CTIOPHBIX MOPCKIX
npocTpancTB B OyaymeMm. Tak, B 1977 . CIIIA cpe-
ANy 3asABJIEHME O TOM, YTO TpaHuLbl 200-MUIbHOI
PBI60OXPAHHOIT 30HBI YCTAHOB/IEHDI €3 yiep6a s
HOC/IeNYIOLNX eperoBopos ¢ Kanazoit 06 nx usme-
Henun [McDorman 2009:117]. Oumromarnyeckas
HOTa OT 22 fieKabps 1976 I. COfep>KUT aHATIOTUYHOe
sasaBnenue: «IloconbcrBo [Kanazgpl B Bammurrone]
C YHOBJIETBOPEHNEM OTMeYaeT, YTO KOOPAMHATHI,
ycTaHOB/IeHHble B YBemomeHnyu CoefHeHHBIX
[lITaToB, He HAHOCAT yIepba MOOBIM IEpPeroBopam
¢ Kanagoit... [[ToconberBo Kanansi] Takxke Hamo-
MMHaeT, 4TO KaHafckuil Ykas B CoBeTe, 0ny6}1m<o-
BaHHBI 1 HOAOps 1976 I., aHA/IOTMYHBIM 06pa3oM
YCTaHAB/IMBAET, YTO «IPAHMUIBI PHIOOOXPAHHBIX 30H
Kanazipl, Kak OHM ycTaHOBNeHBI B IIpmnoxxeHnn K
HacTosleMy YKasy, He HAHOCAT ylep6a IF0bIM Ie-
peroBopam W T00bIM ITO3UINAM, KOTOPbIE MOTJIN
VIV MOTYT OBITb IPMHATHI B OTHOLIECHN) Pa3rpaHi-
YeHNs IOPUCAUKIINI B MOPCKMX IIPOCTPAHCTBAX. ..».
Kanapa 6yzmer mpomomkarb neperosopsl ¢ Coeny-
HeHHpIMK IlITaTaMy B OTHOLIEHMY B3aMMOIIpMEM-
JIEMOTO yPETyIMPOBaHUA B [iyXe JOITOCPOYHBIX
IPy’KeCTBEHHBIX OTHOLIEHMII M COTPYAHUYECTBA,
Ha KOTOPBIX /10 HACTOAILIETO BPeMEeH! OCHOBAaHBI
ornouenus Mexxpy CIIA n Kanapoit»*. Crpemie-

HIe K TIeperoBopaM B OTHOIIEHNM CIIOPHBIX MOp-
CKMX ITPOCTPAHCTB NOAYEPKIBAECTCA ¥ B 3asB/ICHUN
TocymapctBennoro pemapramenra CIHA 1995 r
Ne 2237 06 MCKIIOUNMTEIBHOM S5KOHOMIYECKON 30He
u Mopckux rpanniax (Public Notice 2237. Exclusive
Economic Zone and Maritime Boundaries; Notice of
Limits)®.

IIpencraBureny MeX/yHapOJHO-IIPABOBOI JOK-
TPMHBI IPEJJIaraioT Psf CIIOCOOO0B ABYCTOPOHHETO
YPerynMpoBaHys paccMaTpyUBaeMoro cropa. OgHum
U3 BapMAHTOB AB/IAETCA obOpaiieHye B MexpuyHa-
poxublit Cyn, OOH, 1o aHanorum co CHopom o fenu-
MUTALVY MOPCKOI TPAaHMIbI B 3a/1MBe M3H, pelle-
HIie 110 KOTOpOMY 0b110 BbiHeceHO B 1984 1. Tem He
MeHee NI IIPaBOBBIX MO3NIMII 000X TOCYAAPCTB
JIAHHBII CIIOCOO ABIAETCA COMHUTENbHBIM B CUIY,
Hpex/e BCEero, PaslIMyHoro XapaKkTepa MpUPOLHBIX
pecypcoB, MeCTOPOXJeHMsA KOTOPBIX IOJIeXaT
pasgeny (ecmu B criope o 3amiBe MaH peub 1UIa 0
BO300HOBJIsIEMBIX PBIOHBIX pecypcax, TO B JAHHOM
clIy4ae 00 beKTOM TIPUTA3AHNUIL AB/IAIOTCA TAKKe He-
BO300HOBIsIEMble pecypchl — HedTb U ras). [larnee,
HECMOTPS Ha TO, YTO JeMVMUTALINA, TIPefToKeHHas
MexpaynapopgupiM  Cymom OOH, ocHoBbIBamach
Ha IIPVHIMIE CIPaBeIMBOCTI C YYETOM OCOOBIX
00CTOATENIbCTB, pelleHne CyaeOHOro opraHa He-
TaTMBHO OTPAsWIOCh HAa MHTepecax o00enx CTOpOH
BC/IEJICTBMIE HEOOXOAMMOCTY IOWMTY Ha B3aVIMHBIE
ycrynku [Petkunaite 2011:73].

Ha pgBycTOpOHHEM ypOBHe CIeIManyuCThbl Ipef-
/IaTaloT HECKOJIbKO ITyTeil MPeofoNieHNs CYIeCTBY-
Iomyx pasHormacuit. OgHUM U3 CrIOco60B pasrpa-
HMYeHUs SABJAETCA MUCIONb30BaHUE CTOPOHAMM
CIIOpa IPMHIINIIA PABHOTO OTCTOSHUA, N3MEHEHHO-
IO C Le/IbI0 IOCTVYDKEHMA CIIPABeINBOTO pe3ybTara
(T.e. C y4eTOM 0COOBIX 0OCTOSATENIBCTB, HA KOTOPBIE
ceopmaercs Kanaza iyt 060CHOBaHUA CBOET IPaBoO-
BOJI TO3MIMN), TIO aHAIOTUM C JlorOBOPOM MeXAy
Poccuiickoit ®epepanneit u Koponesctsom Hopse-

% To ecTb paHHoe CornalleHne He 3aTparvBaeT 1 nonoxkeHusa [lorosopa mexpay Poccuiickon QOepepaumein n Kopones-
cTBOM HopBerua o pasrpaHnyeHny MOPCKUX NPOCTPAHCTB U cOTpyaHUYecTBe B bapeHueBom mope n CeBepHom JleaoBu-
ToM okeaHe 2010 r. TeKcTbl BbilweynomsaHyToro [lorosopa v CornalieHna o COTPyAHNYECTBE B aBUALMIOHHOM 1 MOPCKOM
nowvicke n cnacaHuv B Apktuke 2011 r. BOCTYNHbI B U3AaHUW: ApKkmuydeckuli pe2uoH: [pobremel MexxoyHapoOH020 CompyOHU-
yecmea: Xpecmomamus 8 3 momax. T. 3: [primeHrMble npaBoBble NCTOYHUKN. [11. pea. U.C. MBaHoB. M. AcnekT Mpecc. 2013
r.C.56-72 1 93-100.

24 "The Embassy is pleased to note that the co-ordinates set forth in the United States Notice are intended to be without
prejudice to any negotiations with Canada. It will be recalled that the Canadian Order-in-Council published on November
1, 1976 similarly states that “the limits of fishing zones of Canada are established in the annexed Order are intended to be
without prejudice to any negotiations or to any positions which may have been or may be adopted respecting the limits
of maritime boundary jurisdiction”...” (Document 356. Diplomatic Note No. 626 from the Embassy of Canada to the US
Department of State 22 December 1976. — The Arctic in International Law and Policy (Documents in International Law). 2017.
P 123).

% The limits of the exclusive economic zone of the United States as set forth below are intended to be without prejudice
to any negotiations with these countries or to any positions which may have been or may be adopted respecting the limits
of maritime jurisdiction in such areas. - Federal Register. 1995. Vol. 60. No. 163.
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TV O PasTPaHMYEHUN MOPCKMX IIPOCTPAHCTB U CO-
TpyAHMYecTBe B bapeniieBom Mope 1 CeBepHoM Jle-
IIOBUTOM OKeaHe oT 15 centsa6ps 2010 r. [Petkunaite
2011:73]. BmecTte ¢ TeM yKasaHHBII HOAXOJ BPSAZ
N ABJIAETCA Hambosiee pasyMHbBIM B C/IOXKMBILETICS
CUTYyalluM, TOCKO/NBbKY, BO-TIEPBBIX, BBICOKA BepO-
ATHOCTD, YTO Pe3y/IbTaT TAKOTO COITIACOBAHVA He
OyneT CyliecCTBEHHBIM 00pasoM OT/INYAThCS OT BO3-
MOYXHOTO MTOTa PAcCMOTPEHMA COOTBETCTBYIOLLE-
ro crniopa B MexxpyHapogaoMm Cyze OOH (B o6oux
C/Iy4asx CTOpOHAM IIPUJETCS MOWMTY Ha B3aVIMHbIE
ycTynkiu). Bo-BTopsIx, mofo6Hoe pelrenne Bompoca
MOXXeT OC/TabUTh IPaBOBbIE MOV JaHHBIX TOCY-
IAPCTB B OTHOLIEHVM aHAJIOTMYHbIX TEPPUTOPUAID-
HBIX CIIOPOB.

ABcTpanuitckuii OPUCT-MEXIYHAPOJHNIK
[l. PoTBeq1 BBIABMIAeT TAKOM CHOCOO pelIeHMs
CIIOpa, KaK YCTAHOBJIEHME «PeXMMa COBMECTHOI
pa3paboTKM pecypcoB» CIIOPHOTO pailoHa, YTO MO-
JKeT IIPUBECTY K IIOCTEIIEeHHOMY OIIpe/ie/IeHNIO Ipa-
HUILBI MEXXY ZaHHBIMY rocyfapcTBamn [Petkunaite
2011:73]. CXOACTBO HAIMOHAIBHBIX IIPABOBBIX
cuctem CIHA m Kananpl, OmbIT COBMECTHBIX MC-
CTIeflOBaHNUI B CIIOPHOM pPeryoHe* MOIyT CIoco6-
CTBOBATh JJOCTIDKEHMIO B3aMMOIIPMEM/IEMOTO pe-
mweHndA. HegocTaTku faHHOrO mOXOfa COCTOAT B
HeOOXOVIMOCTYI YCTAHOBJIGHNS TPaHMUI 30HbBI pas-
paboTKy, pelleHMs BOIPOCOB (DMHAHCHPOBAHMUSA
IPOEKTOB, YIIpaB/IeHNsA, PacIpefieNieHNs foObIBae-
MBIX PeCypcoB U IpUObLIN OT MX peanmusanuu. Cre-
lyeT OTMETHUTD, YTO IIOIBITKY YPEeryInpoBarTh CIOp
YKa3aHHBIM CIIOCOO0OM yKe TIpeAIpUHIMANICD TO-
cymapcTBamu B 1977 I. B Ipolnecce neperoBopos C
LIe/IbI0 paspelleHys BCeX CYLIeCTBOBABIINX CIOPOB
0 Mopckux rpanunax. Ilpepnoxenne Kanagsr co-
CTOANO B TOM, 4T06bI CoeguuenuniM [lITaTram 66110
IPENOCTaB/IeHO IIPAaBO BBIJABAaTh JIMLIEH3UM Ha
pa3paboTKy HedTera3oBbIX peCcypcoB B IPOIMBAX
Xyan-ge-®yka n Moan, a Kanazge - B mope bodop-
ta. [Ipu arom Kanapoit 6b110 Takxe MpeyIoKeHO
YCTaHOBUTH B OTHOLIeHMN Mops Bodopra pexnm
COBMECTHOTO pacHpefie/ieHNs foObIBaeMbIX B JIaH-
HOM paitoHe yrneBogopoznos (hydrocarbon-sharing
regime) C Lelbl0 IPeJOTBPATUTh IpeBpallieHMe
He(TM U raza B «0ObeKT MOMUTUIECKOTO VTN KO-
HOMIYECKOTO CIIOpa MeXJY ABYMA CTpaHaMMU, IO-
CKOJIbKY B JaHHOM [mpepiokenHoM Kanapoit] cy-

yae o6a rocymapcrtBa OyAyT MMeTb COBMECTHBIN
noctyn [k yriaeBogoponam]» (become a political or
economic issue between the two countries because
there would be joint access), mpu KoTOpoM «KOH-
KpeTHas TpaHNMLa He OyAeT MMeTb 3HAYECHUA»
(where the line was wouldn’t make any difference)
[Byers, Osthagen 2016:5]. Bmecte ¢ Tem paHHas
TOIBITKA «KOMIUIEKCHOTO YPeryIMpOBaHNA» BCeX
CYIIECTBYIOIIMX CIOPOB O AEMMUTALVN MEXIY
IIBYMA  CeBEPOAMEPMKAHCKVMY  TOCYJapCTBAMM
OKa3aJ1ach HeYJa4HOll, HOCKO/IbKY 00e CTpaHBbI OIla-
CaJINICh CO3JaHMA NIpellefleHTa /IS CIOPOB C APYIN-
mu rocygapcrsamu. Kpome toro, CIIIA nHactansamu
Ha CaMOCTOATE/IBHOM YPeTyIMpPOBaHUY KaXKIOTO
criopa ¢ Kanapoit.

CrieramicTsl IpeIaralT TakKe PelnTh Ipo-
onemy nyrem yupexpaenns CIIA n Kanapgoir mex-
IYHApOJHOTO OpraHa Io ympasieHuto Cepepo-3a-
nagHbeM nipoxopoM (Northwest Passage Authority),
PacIpoCTpaHUB €ro IOJTHOMOYMA Ha YIIpaBlIeHMe
CIIOpPHBIM paitoHoM Mops bogopra u Takum obpa-
30M YCTpaHMB Cpa3y fiBa Ipobena B perymmpoBa-
HMJ OTHOLIEHNUIT MeX/y cTopoHaMu’®. Bmecre ¢ TeM
IPMEM/IEMOCTD TIOI0OHOTO PelleHNs TakKe MOXeT
OBITb IIOCTaB/IeHa IO, COMHEHME B CUTy HeoOXo-
IVIMOCTY J[eTanbHON peraMeHTalMN MOTHOMOYMIA
HOJZOOHOTO OpPraHa, a TAK)Xe BC/IECTBIE PA3/IMIHO-
o XapakTepa IOIeKAINX PaspelleHNI0 CIIOPHBIX
BoOIpocoB (ecmu B oTHoueHnu CeBepo-3amagHoro
IPOXOJa 3aTPArMBAOTCA IPAKTUYECKM MCKITIOUN-
TeIbHO BOIIPOCHI CYIOXOACTBA, TO B Mope bodopra
IPOMCXOAUT CTOMKHOBEHIE TaKKe IIPUpPOROpecypc-
HBIX IHTEPECOB).

Takum 06pazoM, HeCMOTpsi Ha MHOroob6pasue
Ipej/laraeMbIX CIOCOOOB YperyImpoBaHuA Cy-
IIECTBYIOIETO CIIOPa, BEPOATHOCTb €r0 OKOHYA-
TE/IPHOTO paspelleHus B OmpkariueMm Oypyiiem
AB/IAETCA JocTaToyHo Hm3Koit. [Ina Kanagpr Kak
JUIA TOCYAApCTBa, YbsA IPABOBAs O3NS B OTHO-
meHUM APKTUKM OTBedaeT MHTepecam Poccunm B
IUTaHe OTCTAaMBaHUA COOCTBEHHBIX HAIlMOHA/IbHbBIX
VHTEPECOB B COOTBETCTBYIOLIEM CEKTOpE, IIpef-
IIOYTUTENIbHBIM SBJAETCS COXpaHeHue status quo
B CIIOpPHOM paitone Mopsi bodopra, uro mossomut
JAHHOMY TOCYHApCTBY CTPOUTDH JajbHelne OT-
Houenus ¢ CIIA 6e3 ymep6a i CBOMX NMPUTS-
3aHUIL.

% Cm., Hanpumep: US-Canada Arctic Border Dispute Key to Maritime Riches (Canada and the United States are Beginning
a Five-Week Joint Arctic Survey). URL: http://www.bbc.com/news/world-us-canada-10834006 (accessed date: 18.01.2018).

7 |bid.P. 5.

% Flemming B. Northwest Passage: A Voyage Canada and the U.S. Can Take Together. — Toronto Globe and Mail. Decem-
ber 18, 2007. URL: https://cdn.dal.ca/content/dam/dalhousie/pdf/law/MELAW/MELAW_Brian_Flemming_-_Northwest_
Passage_DEC18-07_newspaper.pdf (accessed date: 18.01.2018).
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5. 3akmroueHue

Cy1ecTBeHHbIN T'eONOMUTUYeCKIIT U CTpaTeTy-
4eCKUi1 HOTeHIyasl CIIOPHOTo yyacTka Mopst bodop-
ta 06ycnoun ctpemnenvie CIIA un Kanaapt obecre-
4UTb CBOM MHTEPEChl B YKa3aHHBIX MPOCTPAHCTBAX
C TIOMOIIBIO L[EIOTO PsAfd MEXIYHapOJHO-IPaBO-
BBIX MEXaHM3MOB. Tak, MMOMMMO CCBIIKM Ha IIpU-
MEHMMOCTb K OTHOIIEHVAM IO JIeTMMUTAINN yKa-
3anHO akBaTopyuy Konsennym 1825 1. (ubs cdepa
JIeVICTBUA MOXKET OBITh PacIpoCTpaHeHa He TONbKO
Ha CyXOIIyTHBbIE, HO I HA MOPCKUe IIPOCTPAHCTBA)
Kanaza onupaercs Ha cylecTBoBaHMe 0COOBIX 00-
CTOATENbCTB, He IO3BOJIAMINX HPUMEHNUTDh MNA
[eMMMUTALVM CIOPHBIX IIPABOBBIX ITPOCTPAHCTB
npyHIUI skBupycTanyu. Cpemy 3Tux ¢axropos
MHOTO/IeTHee INIPOXKVBaHME B PEruoHe MHYBMAIy-
UTOB, CyLIECTBOBAaHNE IIpaBa COOCTBEHHOCTNU YKa-
3aHHBIX HAPOJOB HA COOTBETCTBYIOIINE aKBATOPHM
¥ BOTHYTas JIMHUA KaHAJICKOTO TTI00ePexbs.

Hanporus, CIIA ncxopar u3 HeoOXOAMMOCTH
OykBambHOrO TONKOBaHMs KoHBeHumu 1825 r. u He-
[IOIYCTUMOCTY TIPMMEHEHNUA ee K aKBaTOpUM MOps
Bogopra. Bmecre ¢ Tem pmmurenpHoe (110 MHEHMIO
Kanappl) OTCyTCTBUE BO3pa)XeHMII B OTHOLICHUM
ocymectsnenysa KaHafoli 00pUCAMKINY HAJ, CTIOp-
HbIMM MODPCKMMM HPOCTPAHCTBaMM (B TedeHMe
11 1eT c MOMEHTA BbIJJa4YM IIEPBBIX NMLIEH3MIT HA Pa3-
paboTKy MecTOpOX/ieH!iI B CHOPHOM pajioHe), Ipu-

Cnucok nurepartypbl

1. BbmerxaHuH A.H., BabrHa A.B. 2014. MNpedepeHumans-
Hble MpaBa MECTHbIX XuTene APKTUKN: MEXAYHapOa-
HO-NPaBOBbleé OCHOBAHUA W 3aKOHOAATESNIbHbIA OMbIT
MNHOCTPaHHbIX apKTUYECKMX rocyfapcTs. — Mockosckuli
XKypHan mexoyHapooHozo npasa. N° 1 (93). C. 62-81.

2. BbmerxaHuH A.H. 1984. MexayHapoaHO-NpaBoBble
npyHUMnbl pasrpaHnyeHna 200-MubHbIX SKOHOMUYe-
CKUX 30H U KOHTVMHEHTaNbHbIX Wwenbdos. — Cosemckoe
2ocyoapcmeo u npaso. N2 3. C. 125-129.

3. BobinerxaHuH A.H. 2004. PeweHus Mex0yHapoOHo20
Cyoa OOH no cnopam o paszpaHuyeHuU MopcKux npo-
cmpaHcms. M.: IOpug. nut. 224 c.

4. BbinerkaHnH A.H. lNpaBoBoe nonoxeHve ApkTuue-
CKOro pervioHa B AOKyMeHTax. — ApKkmuyeckuli pe2uoH:
Mpobnemel Mex0yHAapoOHo20 compydHuyecmsa: Xpe-
cmomamusd. B 3 m. T. 3: [pumeHnmble npaBoBble UC-
ToyHukm. Mn.pea. N.C. MiBaHoB. M.: AcnekT lMpecc. 2013.
C. 11-44.

5. Monoguos C.B. 1982. [pagosoli pexxum mopckux 800. M.
MexpgyHap. oTHoweHuA. 232 c.

6. Baker B. 20009. Filling an Arctic Gap: Legal and Regula-
tory Possibilities for Canadian-U.S. Cooperation in the
Beaufort Sea. - Vermont Law Review. Vol. 34. P. 57-120.

7. Byers M., @sthagen A. 2016. Why Does Canada Have So
Many Unresolved Maritime Boundary Disputes? — The

136

3HaHMe BO3MOXKHOCTH YCTaHOBJIEHNA MOPCKOIi Tpa-
Huibl ¢ Poccneit Ha ocnoBauuu Kousenunm 1867 r.,
cepa [feiicTBMA KOTOPOJ OIpefeNnseTcsi aHaso-
TMYHBIMU (OPMYIMpPOBKaMIL, 4TO 11 110 KoHBeHIMM
1825 1., mpefcTaBIAT COOOI CYIeCTBEHHBI BbI-
30B i CIIA B oTHOIIEHMY OTCTaMBaHUA IOPULU-
9ECKOJ COCTOATENBHOCTY UX NIPABOBOI IO3UIUIL.

HecmoTps Ha TO YTO JOKTPUHA U IIPAKTUKA MEX-
JlYHapOJIHOTO IIpaBa IpeJJIaraloT MHOTOYMCIEHHbIE
BapUAHTbl OKOHYATeJIbHOIO paspelleHus Clopa B
orHotenun Mopsi boopra (Bkouyas obpauieHne B
Mexnaynapopubiit Cyr OOH), mepcrieKTuBbI TaKOTO
yperynmpoBaHusa B OmypKaiillee BpeMs IIpefCTaB-
NAITCA KpaliHe COMHUTE/IbHbIMYU, IIOCKOJbKY HU
OJIHO 13 TOCY[APCTB IIOKA He TOTOBO MOTH Ha OC-
nabeHye CBOUX MPaBOBBIX IIO3UINIT B OTHOLICHUN
HOTEHIIMATbHO 6OraTOro YITIeBOZOPOAAMI PErMOHa
mops bodopra. CoxpaHeHMe CyIIeCTBYIOLIEro I0-
JIO>KEHNA BBITOJHO I/ 00€UX CTOPOH, He HAHOCUT
yuep6a 1 MpaBOBBIX MO3VLMIL TOCYAAPCTB B aHa-
JIOTMYHBIX CIIOPAX U He IPEIATCTBYeT MeX/YHAPOJ-
HOMY apKTH4YeCKOMY COTPYIHIYECTBY.

Takum obpasom, npenns CIIA u Kanagst B ot-
HOILIEHNM YYacTKa MODPCKMX IIPOCTPAHCTB B Mope
Bogopra MOXXHO CpaBHUTD CO CBOEOOPA3HOI 1IaxX-
MaTHOJ NapTMel, B KOTOPOl KaXkjasd M3 CTOPOH
CTPeMUTCS JIy4lIMM o0pasoM 00ecreynTh CBOK
HO3MINY, TIIATETbHO OO[yMbIBas Ka)XKIBIN IIAr Ha
MeX/YHapOJHO-IIPABOBOII apeHe.
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MPABA MNMEPEMUBLUEIO CYIPYTA
MNP HACNIEOOBAHUUN MO 3AKOHY

B POCCN, OPAHLUU N UCNTAHUWN:
CPABHUTEJIbHO-NMPABOBOW AHAJIA3

BBEJEHWE. B nacmosuiee spems nepeicusuiuii
cynpye s615emcs HACIeOHUKOM N0 3aKOHY 8 007b-
WUHCMBe 20CY0aPCME POMAHO-2ePMAHCKOLE NPaso-
8011 cemMbl, 00HAKO YCI08US NPe0OCMasieHus, 00o-
eM U 6udbl Npae nepexcusuUieco Ccynpyza npu
Hacnedo8aHuU nNo 3aKoHy 00HOBPEMEHHO € KPOBHbL-
MU POOCMBEHHUKAMU HACTIE000AMeNs U 6 UX Om-
cymcmeue 6 npase Poccuu u 3apybexcrvix cmpan
cyujecmeento pasnuuaiomcs. Kpome moeo, 6 3apy-
OescHbIX 20CY0apcmeax NPos6sAemcs MeHOeHUUs
K U3MeHeHUI0 NOHUMAHUS OPauHO-CeMelHbIX Om-
HowleHUli: 60/1ee 8ANHCHAS PONIb CMATIA 0MBOOUMbCS
He MOMbKO UX POPMANLHOMY 3aKPensieHuo, HO U
pakmuueckomy xapaxmepy OMHOWEHUL MeHOy
cynpyzamu, wmo makice NOBIUANO HA NPaéa nepe-
HUBULE20 CYNPYea NPU HACIE008AHUU NO 3AKOH).
Ykasannvle pasnuuus 6 pezy1uposaruu npae nepe-
HUBULE20 CYNPY2a NPU HACTIE008AHUU NO 3AKOHY 6
Poccuu u 3apybexcrvix cmpanax u meHOeHUUu 6
passumuu 3apy6exHozo 3aKoHo0amenvcmea 060-
CHOB8bIBAIOM HEOOX00UMOCb NPOBeOeHUST CPABHU-
MenvHO-NPasosoeo aHaAIu3a pezynuposaHus npas
nepescueuiezo cynpyza npu Hacne008aHuu no 3axKo-
Hy 6 Poccuu u 6 uMHbLx CMpPAHAx PoMaHo-eepMaH-
CKOUL Npasosoli cemvbu, K KOMOPOLi OMHOCAMCSA, 8
uacmuocmu, Ppanyus u Vcnanus. Llenvio Hacmo-
AULe20 UCCTIE008AHUS ABUNCA NOUCK nymeil 0anb-
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Helillez0  COBEPULEHCINBOBAHUS  0elictn8you,e2o
POCCUTICK020 3aKOHO0AMeNbCMBa 0 HACTE008aHUU
8 uacmu, Kacarouwielicsi npas nepexcusuiezo cynpyaa
npu Hacnedo8aHuu no 3aKoHy, Ha 0CHO6e Pe3yilb-
Mamoe cpasHUmenvHo-nNpasosozo aHanu3a Hacsue-
dosanust no 3axkouy 6 Poccuu, Opanyuu u Vcna-
Huu.  [na  docmudeHus — yKA3aHHOU — uenu
uccne008anus Oviiu NoCcMasneHvl credyousue 3a-
0auu: vIABUMDb CX00CMBA U PAIUYUS 8 NOHUMA-
HUU npekpaujeHus 6pauHvix omHoweHull Kak 06-
CrMosmenvcmed, Npensmcmsyoueeo NPu3eaHuio
nepescueuiezo cynpyza K Hacne008aHuto no 3aKomy,
6 npase Poccuu, Opanyuu u Vcnanuu; ycmawo-
BUMb MeCMo 8 04epedsxX HACIeOHUK08, KOmopoe
3aHumaem nepeiusuull cynpye, U ezo npaso Ha
donmio 6 HacnedcmeeHHol macce (8 Mom uucne npa-
80 Ha 00a3amenvHyt0 007110 8 HACeOCmee) 6 mpex
U3yuaemMvLX NPA60BvIX CUCEMAX; BbLA6UMDb UHbLE
npaea nepexcusuiezo cynpyed, omautHvle om npa-
84 HA 007110 8 HACTIEOCMBEHHOU MACce, KOmopuvle 3a-
KpenneHvl 6 3akoHooamenvcmee Vcnanuu u Opan-
yuu, O ux OanvHeliuiezo PACCMOMpPeHUsT 6
Kawecmee NOMEHUUATLHOIX HOBEI POCCULICKO20
3aK0H00AMeNbCMBA 0 HACIE008AHULL.

MATEPMAJIBI U METO[bI. Mamepuanom ons
HACMOAULE20 UCCTIE008AHUS NOCTYHUNU 3AKOHO00A-
menvcmea Poccuu, Ppanvyuu u Mcnanuu (8 uacm-
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HOCMU, HOPMbL HACTIEOCMBEHHO020, CeMEeUH020 U
HUUULHO20 NPABaA), A MAKie HAyuHvle Mpyobl
pOoccuticKux u 3apybexHvLx cneyuanucmos 6 cepe
HacnedcmeenHozo npasa. Memooonozuueckas 6a3a
uccned08anus npedcmaesneHa KomMnaekcom oouje-
HayuHblX Memo006 (AHAnU3d, CUHmMe3d, UHOYKUUU
u O0edykuuu), a makxxie CHeUUAnTbHLIX Memooos,
NnpuMeHsIeMbIX 8 10PUOUUECcKOl HAyKe, MAKUX KAK
UCMOPUKO-NPABOBOTL, POPMANTLHO-IOPUOUHECKULL U
CpABHUMENbHO-NPABOBOL MeMO0b.

PE3VJIbTATBI MCCIIEHOBAHUAA. B pe3yno-
mame CPABHUMENbHO-NPABOBO2O UCCTIE008AHUS
ObLIU YCMAaHOB/IeHbL CX00CMBA U PA3IUYUS 8 Npa-
s8osom pezynuposaruu Poccuu, Ppanyuu u Vicna-
HUU MAaKux acnekmos HACne008AHUS N0 3AKOHY,
KaK npensmcmeus 01 NPU3aHus nepeicusuiezo
cynpyea k HAcne008aHUI0 O 3AKOHY U Npaso nepe-
HUBULE20 Cynpyea HA 000 8 HACTIEOCBEHHOT MAC-
ce, 8 MoMm uucse HA 0053amenvHy 0 007110 8 HAC/eO-
cmee, a makxue Ovinu 6biI6/IEHbl UHblE NPABA
nepesxcueuiezo cynpyea, umerousue KOMNAEKCHbLU
xapakmep u 3a4acmyr omau4aouuecss om npaes
Ha 007110 8 HacedcmeeHHOl macce (NPpasa 6 OMHo-
WeHUU HUMbs, 20e Neperusuiuti cynpye o0viuHo
nposxcuean ¢ Hacnedooamenem, NPpaso HA NOJyHe-

INTERNATIONAL PRIVATE LAW

DOI: 10.24833/0869-0049-2018-2-138-149

Aleksandra D. FOKINA

Hue CO0ePHAHUS U NPaso HA npeomemol domauiHe
06cmanosku U 06uxo0oa).

OBCYJKIEHUE U BbIBO/DI. B kauecmee 6vi-
60008, NO/Ly1HeHHDLX 6 Pe3Y/ibiarme CPABHUMETbHO-
npas06020 AHAIU3A YCTI06ULL peanu3ayuu u cooep-
HAHUS — Npaeé  nepexusuieco  cynpyea  npu
Hacnedosanuu no 3akouy e npase Poccuu, Opan-
yuu u Vcnanuu, npedcmasnervl NpeorioHeHUs no
danvHeliuieMy CO8ePUIEHCINBOBAHUID POCCUTICKO20
3aKOHO0AMenbcmea 0 HACe006aHUU NO 3AKOHY 6
4acmu, KAcaouielica npas nepexusuieo cynpyaa
Npu HACIe008aHUU NO 3AKOHY.

KITIOUEBBIE CJIOBA: Hacnedosarue no 3aKoHy,
nepexcusuiuil cynpye, ycioeus npu3eanus K Hacue-
dosanut, pacmopxcerue 6paxa, npasa nepexcus-
uieeo cynpyea, 005 8 Hacneocmae, 00a3amenvHas
doznst 8 Hacmeocmae
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INTRODUCTION. Currently, the surviving
spouse is a legal heir in the majority of the states of
Romano-Germanic legal family, but the conditions
for granting and the scope and types of rights of the
surviving spouse in intestate succession simultane-
ously with the relatives of the testator and in their
absence in Russian law and foreign laws vary sig-
nificantly. In addition, in foreign countries, there is
a tendency to change the understanding of marriage
and family relations: a more important role was as-
signed not only to their formal securing, but also to
the actual nature of the relationship between the
spouses, which also affected the rights of the surviv-
ing spouse in intestate succession. These differences
in the regulation of the intestate succession rights of
the surviving spouse in Russia and foreign countries
and the trends in the development of foreign legisla-
tion justify the relevance and need for a compara-
tive legal analysis of the intestate succession rights
of the surviving spouse in Russia and in other coun-
tries related to the Romano-Germanic legal family,
which include, in particular, France and Spain. The
purpose of this study was to find ways to improve
current Russian law on inheritance (in particular,
the surviving spouse’s intestate succession rights)
on the basis of the comparative legal analysis of the
statutory regulation of intestate succession in Rus-
sia, France and Spain. The study had the following
objectives: to identify differences in the termination
of marriage as an impediment for surviving spouse’s
intestate succession in Russia, France and Spain;
to determine the order of heirs which the surviving
spouse occupies and his right to inheritance share
in Russia, France and Spain, including his right to
compulsory share; to identify the intestate succession
rights of surviving spouse, other than his right to in-
heritance share, in French and Spanish laws for their
further consideration as potential novels of Russian
legislation on inheritance.

JECTBYIOLIEM 3aKOHOJATE/IbCTBE CTPAH
POMaHO-TEPMAHCKOJl  IIPABOBOV  CEMbH
IIPEOJIONIEHO  MCTOPUYECKM YCTOMYMBOE
IIOHMMaHNMe HAC/TeNOBAHMA 10 3aKOHY KaK IIpaBo-
IpeeMCcTBa MUCKIIYNTEIbHO MEXIY KPOBHBIMU pOJI -
CTBEHHMKaMI, COXpaHABIIEECSA B pUMCKOM YaCTHOM
IIpaBe JI0 3MOXM IIPETOPCKOTO IpaBa, KOIJa CyIpyr

MATERIALS AND METHODS. The material for
this study was the legislation of Russia, France and
Spain (in particular, the rules of inheritance, family
and housing law), as well as scientific works of Rus-
sian and foreign experts in the field of inheritance
law. The methodological basis of the research is rep-
resented by a complex of general scientific methods
(analysis, synthesis, induction, deduction), as well
as special methods used in legal science, such as
historical-legal, formal-legal and comparative-legal
methods.

RESEARCH RESULTS. As a result of a compara-
tive legal study, similarities and differences in the
legal regulation of Russia, France and Spain were
defined in such aspects of inheritance by law as the
obstacles to surviving spouse intestate succession, the
right of the surviving spouse to the inheritance share,
including a compulsory share in the inheritance, as
well as other rights that have complex nature and of-
ten differ from the rights to inheritance share (right
to housing where the surviving spouse usually lived
with the testator, right to receive allowance and right
to home furnishings and belongings).
DISCUSSION AND CONCLUSIONS. As the main
conclusions of the comparative legal analysis of intes-
tate succession rights of surviving spouse in Russia,
France and Spain the author proposes some amend-
ments to Russian legislation on intestate succession.

KEYWORDS: intestate succession, surviving
spouse, terms of inheritance, dissolution of mar-
riage, spousal succession rights, inheritance share,
compulsory share

FOR CITATION: Fokina A.D. Intestate Succes-
sion Rights of Surviving Spouse in Russia, France
and Spain: Comparative Legal Analysis. - Moscow
Journal of International Law. 2018. No. 2. P. 138-
149. DOI: 10.24833/0869-0049-2018-2138-149

IOIyYy/I IIPABO HACIAENOBATDH II0 3aKOHY B OTCYT-
CTBUE KPOBHBIX POJCTBEHHUKOB HaC/IelofaTen'.
B macTosmee BpeMA MepeXXUBIINI CYyIPYT ABMAET-
€A HACNIEHMKOM II0 3aKOHY M IIPU3bIBAETCA K Ha-
C/IeOBAHMIO HAPALY C KPOBHBIMM POJICTBEHHMKAMM
Hacnegoparena. Ho ceronHs moHuMaHme 6padyHo-
CeMeNHbIX OTHOIIEHWII IIpeTepIieBaeT U3SMEHEHN, 1

' Hoxpes [.B. Pumckoe yacmHoe npaso: YuebHuk 0511 8y308. M.: I pa-M; Hopma. 1996. C. 577.
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Ba)XHAsA POJIb OTBOJUTCA He TONbKO (POPMATbHOMY
3aKpeIIeHNI0, HO ¥ CYIIHOCTM, XapaKTepy OTHO-
meHnit Mexay cynpyramu. Tak, B Vicmanunm ¢ax-
TUYeCKOe IpeKpalleHne OpayHbIX OTHOLICHWII IpK
OTCYTCTBUM PACTOpXKEHUA Opaka MOXeT ABIATbCA
HpenATCTBMEM /I NPU3BAHNA HEePEKUBIIETO Cy-
Ipyra K HaclefOBAaHMIO 110 3aKOHY; Bo PpaHuum un
B VcmaHum 3a mepeXMBIIVM CYNIPYroM IIpM3HAaH
pARN TpaB IpK HACIE[OBAaHUY, KOTOPbIE 3a4acTyIO
OT/IMYAIOTCA OT €ro IpaB Ha JOMI0 B HACIECTBEH-
HOJI Macce ¥ BO MHOTOM MMEIOT CEMENTHO-IIPAaBOBYIO
npupopy. YKasaHHas TeH/IeHIVA B HAC/Ie[ICTBeHHOM
IpaBe 3apyOeXXHBIX CTPaH JjaeT OCHOBaHMe LA I10-
JCKa IIyTeil MaJbHENLIEr0 COBEPIIEHCTBOBAHNUA
POCCHIICKOTO 3aKOHOATETbCTBA O HACTIeOBAHMNIA.

YcnoBueM peanusanuy Impas MepPeXUBILIETo Cy-
IpyTa Ipy HaCTefOBAHNM TI0 3aKOHY ABJIAETCS Om-
cymcmeue 06cmoAmenvcme, AGNAOUUXCA npe-
nAmcmeuem 0715 NPU3 6 AHUA NepeNcusULezo cynpyza
6 Kauecmee HACIEOHUKA N0 3aKOHY, K KOTOPBIM OT-
HOCATCA HeJlefICTBUTENbHOCTb Opaka, IpM3HaHMe
HePeXNUBILIETO CYIpPyra HeJOCTOIHBIM HACTeTHNU-
koM [Bepumunna, IlepeBommkosa 2014:88-101],
OTCTpaHeHNe OT HAC/Ie[OBAHNUA 110 BOJIE YMEPILIEro
(3a McKTIOYeHNeM IIpaBa Ha 00s3aTe/NbHYIO JOMI0 B
HaC/IefiCTBe, KOTOpOEe IpM COOIONEHUN YCIOBMWIA,
YCTaHOBJ/IEHHBIX 3aKOHOM, IIPEJOCTaB/AETCA IHepe-
KMBILIEMY CYIIPYTy BHe 3aBMCUMOCTY OT COfep>Ka-
HIS 3aBelLaHVs), a TaKKe npexpaujerue 6pauHvix
OmHouwleHuil, TTIOH/MaHJe KOTOPOTO B M3y4aeMbIX
CTpaHaX CYILIeCTBEHHO Pa3/InyaeTcs.

Be3ycloBHBIM CBUIETENbCTBOM IIPeKpalIleH
Opa4yHBIX OTHOLIEHWII ABIACTCA PACHOpPHEHUE
6paxa. IlockonbKy ¢ pacTopkeHueM Opaka yTpa-
4IBAETCA CEMeJHO-IIPaBOBasA CBA3b MEXMAY CYIpy-
rami, Ha OBbIBILIEro CyIpyra He pacIpOCTPaHAITCA
TIOTIOXKEHNA O TPaBaX IepPeXXMBIIETO CYNpyra Ipu
HacmefoBaHuu. Tak, B ctT. 732 OI'K? ykasbiBaercs,
4TO CYNPYrOM, KOTOPBINI MOXKET HaclefoBaTb, SAB-
JIAeTCA TIePEXUBIUNIT Hepas3eedeHHbiti cynpyr. Tem

He MeHee yKasaHUe pacTOpXKeHus Opaka Kak IIpe-
IATCTBUA 1A IPU3BAHUA INEPEXMBIIETO CYIpyra
K Hac/IelOBaHMI0 B HOPMAX O HAC/elOBAaHUN He fAB-
nAeTcsl 0053aTeNbHBIM, ITIOCKO/IbKY OHO OCHOBBIBA-
€TCA Ha HOpMax ceMeriHoro mpasa: B Poccun u Vc-
IaHUM PacTOpKeHVe Opaka BBICTYIIAeT B KauyeCTBe
OJJHOTO Y3 OCHOBAHUIT IpeKpauienus 6paka (cT. 16
CK P®3; cr. 85 T'K Vcnanun?). B Poccuiickoitr ®epe-
pauuy MOMEHTOM IpeKpalleHys 6paka B 3aBUCHMO-
CTM OT IPOLEAYPBl PACTOpPXKEHNU Opaka ABJIAETCA
JieHb TOCYZJAPCTBEHHON PETNCTPaLM PAaCTOPIKEHNA
Opaka B KHUI€ PEIMCTPALMNM aKTOB IPaXKAaHCKOTO
cocTossHMA (AAMMHUCTPATVBHASA IPOLIEfypa B Opra-
Hax 3AT'C) m160 feHb BCTYIUIEHNS B CUTY COOTBET-
CTBYIOLIETO pelleHns cyaa (cymeOHas mpouenypa)’.
B Vcnmanum mocmencTBus IpekpaiieHms Opaka
BC/IEfICTBYE Pa3BOJd BO3HMKAIOT C MOMEHTa BCTY-
IUIEHVIA B CWJTY PelleHNs Cyfia 1160 C MOMEHTa BbIpa-
JKeHVIA COITacysA 000MX CYIIPYTOB Ha PacTOp)KeHMe
Opaka, yI0CTOBEpEeHHOTO B HOTapMaIbHOI popMe.
CrenyeT oTMeTUTD, YTO B ceMeliHOM IipaBe Poc-
CUM pacTopKeHue Opaka ABIACTCA eUHCTBEHHBIM
06CTOATENIbCTBOM, CBUIETENBCTBYIOIIMM O TIpe-
KpallleHuy OpayHbIX OTHOLIEHWII, B TO BpeMs Kak
B obmeM mnpase VcmaHmu® ycnmoBumeM Npu3BaHMSA
HepPeXXMBIIETo CYIpyra K HAaCIeSOBAHUIO 110 3aKO-
HY, IOMIMO HepacTop)KeHus Opaka, ABIACTCA om-
cymcmeue Kax 0puouueckozo, max u daxmude-
CK020 NpeKpauleHUs COBMeCHHOTLL HUSHU CYyNPy206
(ct. 834, 945 I'K Vicanun). FOpuduueckoe npexpa-
ujeHue COBMeCMHOL HU3HU, VI YCTAaHOBJICHNE pe-
XKMMa Pasfe/IbHOTO IPOXKMBaHUA (UCIL separacion
legal), IpOM3BOANTCS IO PEIIEHNIO CY/a VIA B CUITY
COIJIAIIEHNA, YAOCTOBEPEHHOTO HOTapUycOM WM
cekperapeM cypa. IOpuandecky ycTaHOBJIEHHBIN
PEXNM pa3ieNbHOrO0 IPOXKMBAHMA BJIEYeT 3a CO-
0011 B3aMHOE JIIIEeHe CYIIPYTOB HAC/IefiCTBEHHBIX
IpaB, KpOMe CITy4aeB, KOT/a ObII0 JOCTUTHYTO TIPU-
MUpEHIe, YIOCTOBEPEHHOe B CyleOHOM WM HOTa-
PUaIbHOM HOPSJIKE BO BPeMs VI IIOCTIe BBIHECEHA
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HbIMV CO AHA FOCYAAPCTBEHHOM PErnCTPaLumM PacTopKeHWs bpaka B KHYre perncTpauym akToB rpaXkaaHCKkoro COCTOAHNA
(n.1cr.25nn.3ct. 169 CKP®; n. 2 c1. 37 ®epepanbHOro 3akoHa ot 15 HoabpaA 1997 r. N© 143-M3 «O6 akTax rpa>k4aHCKoro
cocTosAHuA». — Pocculickasa eazema. 1997. N2 224. 20 Hosb.).

5 TMog o6wmm npasom Vicnanum (ucn. derecho comuin) NOHMMAETCs COBOKYMHOCTb MPABOBbIX HOPM, AeACTBYOLUX HA Tep-
putopuun Bcero Koponesctaa. [lomumo obuiero B VicnaHum feiicTByeT MecTHoe npaso (ucn. derecho foral) — npaso aBTo-
HOMHBbIX COO6LLECTB, KOTOPbIe BrpaBe NPVHUMATb COOCTBEHHbIE HOPMATHBHbIE aKTbl B HEKOTOPbIX Chepax.
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CyZie6HOTO pelleHNA I HOTapUaTbHOTO Y0CTOBe-
penns [Pérez-Pujazon, Rodriguez Ramos 2013:21].
[Ipu paxmuueckom npexkpauseHu CO6MeCHOT Hu3-
Hu (uct. separacion de hecho) cynpyru coBMeCTHO
WIN IO OTAENTbHOCTU HPMHMMAIT pelleHe O IIpe-
KpalleH!) COBMECTHOJ >KI3HU, OTHAKO OTCYTCTBY-
eT yCTaHaB/IMBAIOLIlee ero pelleHye KOMIETEHTHOTO
oprana. ®axTuyeckoe IpeKpalleHue OTHOLICHMUIT
JUIA Liefieil ONpefelleHVs HAC/le[CTBEHHBIX IpaB
YCTaHaB/IMBACTCSA B Cy[leOHOM MOPSAJKE, 1 TIOCKOIb-
Ky ¢ 2005 1. B I'K Vicnanuu oTcyTCTBYIOT KpUTepun
(baKTI4eCcKOro IpeKpalleHys OTHOLIEHMWIA, TO JJOITy-
CTVIMBI BCe 3aKOHHBIE CPeICTBA JOKa3bIBAaHUA TOTO,
YTO JMMETIO MECTO JeVICTBUTENIbHOE IpeKpalleHMe
OTHOIIEHNIT, @ He BPEMEHHas Pa3MO/IBKA Ha I10YBE
MEXX/IMYHOCTHBIX OTHOLIEHWIT WIM MO MHBIM IIpHU-
yyHaM. VIcXoms U3 TOro, 4YTO BefleHle COBMECTHOI
XKM3HU SIBJISIETCSL 0013aHHOCTBIO CYHpyroB (cT. 68
I'K Vicnanun), cyzpl IpU3HAIOT JJOKAa3aTe/IbCTBAMM
(baKTI4eCcKOro INpeKpaljeHnsa COBMECTHON XM3HM
CYIIPYTOB JJINTENIbHOE pasfiefibHOe IIPOXKVMBAaHUE,
OTCYTCTBUE IIOIBITOK NPUMNUPEHNA, HaIu4ye HO-
TapualbHO 3aBEPEHHOTO aKTa O B3aMIMHOM IIpEfo-
CTaBJICHNM IIpaBa CBOOOHO YCTAaHABIMBATb MECTO
KUTEIbCTBA, COITIAIIEHMEe OO0 YCTAHOBJIEHUM pe-
KMMa pasfe/bHOM COOCTBEHHOCTH CYIPYTOB U T.A.
[Iglesia Prados 2012:242-258].

Bo ®panmmu ¢aktnyeckoe NpekpalieHye co-
BMECTHOJI JKM3HM VI pasfie/ibHOe IIPOXKMBAHME Cy-
IPYTOB TAKKe MMEIOT IOpUAMYECKNe IIOCTeNCTBIA,
OJJHAKO MICK/TIOYMTE/IbHO B Ka4eCTBe OCHOBAHMA JJIA
Hayaja OpaKopasBOJHOTO IIpoliecca IO IpUYMHE
OKOHYATe/TbHOTO YXYAIIEHNA CYIPY)KeCKIX OTHOLLIe-
HII (CPOK (paKTMUeCKOTO pasfieIbHOrO IPOKMBAHMS
JIO/DKEH COCTAaB/IATD He MeHee IBYX JIeT K Hadary Opa-
KOpasBOJHOTO Iporjecca) [Bepumunua 2015:145].

CorIlacHO OTEYeCTBEHHON HOKTpVHe (aKTude-
CKOe IpeKpalieHne OpauyHbIX OTHOLIEHNMIT 160 pas-
JielIbHOE IIPO>KMBAHMe CYIIPYrOB He BIMAET Ha IIPHU-
3BaHNe CYIpyra B KauyeCTBe HAC/Ie[HMKA 110 3aKOHY
[Cepebposckuit 2003:87]. [Ipu paspaborke ['K PO’
He ObUI BOCIIPUHAT HOAXOM, IPeIIOXKEHHBI B 1. 2
cT. 1181 Mope/nbHOrO Ipak[JaHCKOTO KOJeKca LA
rocypapcts — yuactHukos CHI (manmee - Mopernp-
ubiit 'K CHI')®, B cooTBeTCTBUM C KOTOPBIM Iiepe-
KUBILVIL CYLIPYT Modtcem Ovimp 8 cy0eOHOM nopsioke
ycmpanen om HACIe008aHUSL 1O 3aKOHY, 32 VICKITIO-

YeHJeM HACIeJlOBaHUA B KaueCTBe 00sA3aTelbHO-
ro Hac/lefHNMKA BBUAY HeTpymocrnocobHocTn (m. 2
cT. 1180), ecnu uvle HacneOHUKU 0OKANCYM, 4mo 00
OMKpuIMUs Hacnedcmea 6pax axmuuecku Ovi npe-
KpaueH U cynpyeu npoiusani pasoenvHo no meHo-
weti mepe nAmMv nem 00 OMKPLIMUS HACTEOCEA.
CorlacHO TONKOBAHMIO JJAHHOJ HOpMBI [BrmHKOB
2007:17] TpeboBaHuUe O IATUIETHEM CPOKE CTIefyeT
OTHOCUTD TONIBKO K IIEPMOLY Pa3fie/IbHOTO IIPOXKI-
BaHN, @ He K (aKTIIeCKOMY IpeKpalieHuio bpaka,
KOTOPO€ MOIJIO IIPOM30JATI HEIIOCPECTBEHHO Iepef
OTKPBITMEM Hac/leficTBa. B To ke BpeMs paspenb-
HOe IIPOKMBAHME CYIPYTOB, B TOM YMC/Ie B TeUeHMe
YCTaHOBJIEHHOTO IIEPUOJA, CaMo TI0 cebe He MOXKeT
CBUJIETENbCTBOBATD O (PAKTUYECKOM IPeKpalleHn
Opaka, ec/i OHO 00YC/IOB/IEHO 0O'beKTUBHBIMI IIPU-
4yyHaMu (IIPOJIO/DKUTEIbHON 00/Ie3HbI0, TPYHOBOI
JIeATEeNbHOCTDIO U JIP.).

Ilenecoobpa3HOCTh y4eTa (aKTMIECKOro IIpe-
KpallleHnss OpayHbIX OTHOIIEHMII NPV HPM3BaHUM
HepeXXMBIIEro CyIpyra K HacAefOBAaHUIO TI0 3aKO-
Hy 1o npaBy Poccuy HEOJHOKPAaTHO CTaHOBM/IACH
npenMeToM aucKyccuy. OfHM UCCIefoBaTeN MoIa-
TaioT, YTO B 3aKOHOJIATE/IbCTBE YKe MPeIyCMOTPEeH
JEVICTBEHHDINI TPaX[JaHCKO-IIPAaBOBOJ MEXaHM3M
VICKJTIOYEHMA 13 YVC/Ia HAC/IeTHUKOB CYIIPYTa, C KO-
TOpBIM ObUIM (DAKTMYECKV HpeKpalleHbl OpadHble
orHomenus [Mankun, Cmonuua 2014:27]: cympyr
B M000J1 MOMEHT MOXKET COCTAaBUTb 3aBelljaHle, B
HPAMO BBIPaXXEHHOIT (hOpMe INIINB APYTOro CYIpy-
ra HaczesicTBa 6e3 ykasaHus npuumH (m. 1 cr. 1119
[K P®), x0T maHHOe pacmopspKeHye Ha Cydait
CMepPTI He MOXKET 3aTparuBaTh IIpaBa MepeXXMBIIe-
ro Cympyra Ha 00sA3aTelbHYIO IO B HACTIEACTBeE.
Cor/acHO MHOJI TOYKe 3peHMs, CTIefyeT VICKITIOYNTD
U3 KpyTa HaCIeIHMKOB I10 3aKOHY CYIIPYTa, B OTHO-
IIeHNY KOTOPOTO yMepILINii Ofjasl 3asBIeHNe O pac-
TOp)KeHMM Opaka, KpoMe CIydaeB, KOT/a MepexXB-
LML CYTIPYT AB/IATCA 005A3aTe/IbHBIM HAC/IEHUKOM
[OcHOBBI HAaC/IEICTBEHHOTO IpaBa. .. 2015:268-269].
[IpuMeHeHMe JAaHHOTO (OPMAIBHOTO IIPU3HAKA
(baxTHyecKoro mpexpaiieHns OpavHbIX OTHOIIEHNI
0e3 ydeTa MHBIX OOCTOSTENBCTB HPENCTABIIAETCS
IVICKYCCIOHHBIM BBHUJY TOTO, YTO IIOfja4a 3asiBIie-
Hus B oprad 3AI'C nmubo B cyz He BO BCeX CTydasix
3aBepIIAeTCs paCTOP)KeHeM OpayHBIX OTHOLICHWIL:
B IIEPBOM CJIy4ae JJIA pacTOp)KeHusA 6paka HOTpe-

7 TpakpaHckuin kopekc Poccuiickon Qepepauun (YacTb TpeTbaA) oT 26 HoAbpa 2001 r. N° 146-O3 (pep. oT 28 mapTa

2017 r.). - Poccutickas 2azema. 2017. N2 68. 31 maprTa.

& TocTtaHoBneHVe MexnapnameHTCKol accambnen rocynapcTs — yvyacTHUKos Coapyxectsa HesaBumcrmbix focygapcTs ot
17 deBpana 1996 r. N° 7-4 «<O MOAeNbHOM rpaXxaaHCKOM KofeKce AN rocyaapcTs — yyactHukoB CoapyxectBa HesaBucu-
Mbix focypaapcTs (YacTb TpeTba)». — MHGopmayuoHHeIl bronnemeHs MexnapnameHmckol accambneu 20cyoapcma — yyacm-

Hukos CHI. 1996. N2 10.
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OyeTcs BBIpaXKeHNUe COITIACKA CO CTOPOHBI APYTOro
cympyra (m. 1 ct. 19 CK P®), a Bo Bropom - ycra-
HOBJIEHJE CY[JOM HEBO3MOXXHOCTH JajIbHEJIIeN CO-
BMECTHOJ1 JKU3HY CYIPYIOB M COXPAHEHUSA CEeMbM
(m. 1 ct. 22 CK P®). Kpome Toro, nogaya 3asiBleHns
Heo0s13aTe/IbHO CBUJETENbCTBYET O (DAKTUUECKOM
HpeKpalleHnyt OpavyHbIX OTHOLIEHMII (Hampumep,
3TO MOIJIO IPOMU30IMTYU BBUIY BPEMEHHON PasMOJIB-
ku). HakoHel, B mporecce paccMOTpeHMA U paspe-
IIEHNA Jie/la O PacCTOp>KeHNUy Opaka CyIpyru MOTYT
focTYb npuMupenus [Bepmnnna 2015:92-98].

C y4eToM 3apy0eXHOro OIbITa U MHEHWII, 13-
JIO)KEHHBIX B JIOKTPUHE, IIPEACTAB/ACTCA HeobXo-
IVIMBIM PacCMOTPETb BO3MOXXHOCTb MCK/IIOYEHMA
U3 YMC/IA HACTEIHMKOB II0 3aKOHY IIepPEKMBIIETO
CyIpyra, ¢ KOTOPbIM HaclIefofaTenb (aKTU4IecKy
npexparun Opadnble oTHoueHus. OdHako maxoe
omcmpanenue Om HACTE00BAHUSL MOXeEm NPOU3-
800UMBCS  UCKTIIOUUMENLHO 8 CYy0ebHOM nopsoke,
KaK INpefycMOTpeHO B II. 2 cT. 1181 MogenbHoro
K CHI. B nensx obecneyenns 3¢¢eKTMBHOTO
IPVMMEHEeHV JAHHOJ HOPMBI C/IeyeT YCTaHOBUTD
OMKPbIMbILL TIepedeHb 00CTOATENIbCTB, CBUETENb-
CTBYIOIVX O IIpeKpalleHny OpavyHbIX OTHOLICHMWIL,
K KOTOPBIM CJIeflyeT OTHECTI Pa3iebHOCTD IIPOXKI-
BaHNA CYNpPYroB (HecOBIaJieHue MOCTOSHHOTO Me-
CTa XUTEbCTBA CYIIPYTOB); VINTETBHOCTD Pa3fieNb-
HOTO IPOXKVBAHUA CYIIPYTOB; Ha/M4Me IOAHHOTO
3asBJIEHNsI O PacTOpXKeHny Opaka (B 0COOEHHOCTI
COBMECTHOTO 3asBJICHUA CYIIPYTOB); YCTaHOBJ/IEHME
OfJHMM U3 CYIPYTroB Win oboumu cynpyramu ax-
TUYeCKMX OpayHBIX OTHOLIEHWII C WHBIM JIALIOM;
poXJieHne BHeOPaYHbIX AeTeil U T.1.

Yro KacaeTcsa mecma nepeicusuiezo cynpyza 6
ouepedsx HACIeOHUK08, TO B Poccuu mepexxyBIInit
CYIIPYT BXOAUT B YMC/IO HACTEIHMKOB IIEPBOIL Ode-
peny ¥ HaclefyeT OHOBPEMEHHO 1 B PaBHOI Joie
C ieTbMM (B X OTCYTCTBUE — CO BHYKaMM, KOTOpbIe
HaC/Ief[yI0T IO NIpaBy IPefiCTAaB/IeHNA) U POJUTEIA-
MM Hac/lefofaTens. JTO ABIACTCA CYIeCTBEHHBIM
OTIMYMeM IIPAaBOBOIO PErylIMpOBaHMA HAC/IeoBa-

HuA 110 3axoHy Poccun ot @pannun u Vicnanuuy, rue
HepEeXMBIINIT CYIIPYT HEe YKa3bIBAETCHA B OYEPesAX
HAaC/Ie[JHNKOB, HECMOTPA Ha TO, YTO IPU3BIBAETCA
B KauyecTBe HAC/IEJHUKA U IOJTydaeT IPaBO COO-
CTBEHHOCTY Ha BCI0 HAC/IE[CTBEHHYI) MAacCy B OT-
CYTCTBUE JIeTell ¥ pOAUTEIIeN HaclefofaTesA U Ipe-
VIMYILIECTBEHHO Iepefi 60KOBBIMU POACTBEHHUKAMM
(ct. 757-2 ®I'K, ct1. 944 TK Vcanum). Bmecte ¢ Tem
u Bo Opanuny, B VicrmaHuy nepe>xuBIINil Cynpyr
HafiefieH IpaBaMy IPM HAC/IeJOBAaHUM IIEPBON 1
BTOPOII Ouepefiell HaclneHUKOB.

Bo ®pannym npu npusBaHuM K HacIeSOBAHUIO
HAC/IeHUKOB IIepBOil odyepeny (HeTeit Hacmemona-
TeA) MepeXMBIIEMY CYIPYTy HPefoCTaBIAeTCA
BBIOOP MEXTY Y3yQPYKTOM Ha BCe HAC/IEACTBEHHOE
UMYIEeCTBO’, Iepexofsllee Ha IpaBe COOCTBEH-
HOCTY JIEeTSIM, U IIPAaBOM COOCTBEHHOCTM Ha '/4+ Ha-
C/IE[ICTBEHHOTO ~ VIMYILIECTBA; 0e3a/bTepHATUBHO
YKa3aHHYIO JIO/I0 Ha ITpaBe COOCTBEHHOCTN CYIPYT
HOJTy4YaeT Iy HaIMYMU XOTs OBl OFHOrO pebeHKa
HaC/IefJOflaTeNsA, He AB/IAINIETOCA OOLIMM C Iiepe-
XMBIIMM cynpyroM. IIpu mpusBaHmm K Hacmeno-
BaHMIO BTOPOII O4epenyl HACTETHMKOB (popuTenei
Hac/IeflofaTesl) IepeXXMBILNIL CYLPYT Hacenyer '/z
HAaC/Ie[ICTBEHHOI MacChl Ha IpaBe COOCTBEHHOCTH,
eC/M Hac/lefyloT 00a POANTENIs, VN /4, €CIIM OfUH
3 POZUTENIEll CKOHYAJICA paHbllle HACTeIOMaTe L.

B Vicnanuyu npasa Nepe>XMBIIErO CYNpyra Ipu
HAaC/Ie[JOBAHNM TI0 3aKOHY OJZHOBPEMEHHO C PO;M-
TeJAMM U IeTbMU Haclefoparensa (GakTUyecKu co-
BIIAJIAIOT C IIPAaBOM IMEPEXMBILETO CYIpyra Ha 00s-
3aTe/IbHYIO JOJTI0 B HAC/IeACTBe' 1 OrpaHNYMBAIOTCA
y3yppyKTOM Ha [JO/TI0 HAC/IeiICTBEHHOTO MIMYIeCTBa
(ucn. cuota usufructuaria). Ecnm K HacnefoBaHuIO
IPU3BIBAIOTCA POJCTBEHHVUKM 110 HUCXOZAIIEN -
H1u (IIepBasi 04epespb), TO CYNpPYT IONydaeT y3yd-
PYKT Ha '/s MMylIecTBa, NpefHA3HAYEHHOIO A
yBEIMYEHNA HACTeCTBEHHON [0/ OJHOTO VTN He-
CKOJIBKUIX JieTeit'!, a IIpy Hac/ef0OBaHUM PONCTBEH-
HMKaMJ [I0 BOCXOJsALIet IMHUM (BTOpast ouepefb) —
y3ybpyKT Ha '/2 MMyIecTBa.

°  Y3ydpyKT nepexxuBLIero cyrnpyra — OrpaHMYeHHOe BellHOe MPaBo Ha HAaC1eiCTBEHHOE NMYLLECTBO, COCTOsILLEe 13 MNpa-
Ba MOJIb30BaHUA U MOJyYEHUs1 JOXOLO0B OT BELLU.

19 B ¢BA3U C OTCYTCTBMEM YKa3aHUs OV NepexXmBLLEro cynpyra B pa3gese K VicnaHum, nocesleHHOoM 06a3aTenbHbIM A0-
NAM B HaCNeCTBe, B UCMAHCKOM JOKTPUHE 10 CMX NOP He peLleH BONPOC O TOM, ABMAETCA NN NepeXnBLUNA Cynpyr Hacnes-
HUKOM JIM6O MMeeT TOJbKO NpaBo Ha 06s3aTesNibHy0 AOM0 B HACNeACTBe (MHbIMU C/IOBaMu, COXPAHSET S OH Npaga npwu
HacneaoBaHMY MO 3aKOHY MHBIMU POACTBEHHUKAMV NGO HafenaeTcs UMK TOMNbKO MUY HaceAoBaHKM Mo 3aBellaHuio). Ha
npaKkTUKe nepexmsLuemy Cynpyry npucyaatTca AaHHble npaBa Npu Hac/efoBaHMK No 3aKoHy (cm.: [Pérez Ramos, Lora-
Tamayo Rodriguez 2016:211-212]).

" CornacHo ct. 808 K VicnaHuu, npu npusBaH1m K HacneaoBaHuIo AeTell (HacneAHMKOB NePBOI ouepean) Aons Hacned-
CTBa, NoAnexalliasa CBO60AHOMY pacrnops>KeHNI0 HacedoAaTenNs, COCTaBaseT /3 HaCNeCTBEHHOMN MACChl, a 2/3 NpuxoauTcs
Ha o6nA3aTenbHyto fonto (Ucn. legitima), ogHa NONOBUHA KOTOPOW pa3fenseTcs MOPOBHY MeXAy AeTbMU HaceaoaaTens, a
ZApYryto NONOBUHY HacneoAaTenNb BNpaBe pacnpefennTb Mexxay AeTbMI MO CBOEMY YCMOTPEHKIO, UTO y/lydwiaem nmyLye-
CTBEHHOE MOJIOXEHVEe OfHVIX AeTel MO OTHOLEHWIO K ApyrM. OTClofa NPOMNCXoXAeHVe NCNAHCKOro TEPMUHA, 0603Hauato-
LLiero 3Ty BTOPYIO YaCTb 06s3aTeNIbHON 10NW — mejora (LOCIOBHO — «yJyylLeHUE).
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B 3akonoparenbctBax Poccunm, Opanuynm u Vc-
IaHNY TIPEYCMOTPEHO TAKXKe NPA6o nepencusuiezo
cynpyza Ha 00s13amenvHy1o 007110 8 Hacnedcmee. Bo
Opanuum u B Viciannu o6s3arerbHas SO BbIION-
HAET (QYHKLUIO COXPaHEHV: MMYILIECTBA B CeMbe,
a ITIpu3BaHME IIePEKUBLIETO CYIpyra B KayecTBe
006s13aTe/IbHOTO HAC/IE[HMKA 11 pa3Mep ero oMM 3a-
BUCAT OT Kpyra IPM3bIBA€MBIX HACTIEIHMKOB. Tak,
B0 DpaHIMy Nepe>XUBIINIL CYIIPYT AB/IAETCA 0053a-
TeTbHBIM HACIeTHMKOM TO/IBKO B OTCYTCTBME JieTel
Yl VHBIX POACTBEHHUKOB 110 HUCXOJALIEI TVHUN —
«IIPUBUJIETPOBAHHBIX» OO0S3aTeNbHBIX HACIETHN-
KOB (pORUTENN HaC/IefofaTeNs YTPaTIIN IPaBo Ha
006s3aTe/IbHYIO JIOMIO B HACTIEACTBE B CHTy 3aKOHa
®pannyn ot 23 uions 2006 1.'2); pasmep 06s13atens-
HOJ [IONMM COCTAaB/IsAeT '/4+ HACIENCTBEHHON MacChl
Ha mpaBe cobcTBeHHOCTH (cT. 914-1 OI'K). B Uc-
IaHNY TIOMJMMO PacCMOTPEHHBIX BbILIE Y3yPPyKTOB
Ha JIO/II0 MMYILeCTBA IIPU HAC/e[OBAHNM OfHOBpe-
MEHHO C POJICTBEHHMKAMU II0 HUCXOJALIEN 1 BOC-
XOfALell IMHMUAM CYIPYT MMeeT y3yppyKT Ha /3
HAaC/Ie[[CTBEHHOTO MMYIIeCTBA IIPM HAC/IEOBAHNN B
OTCYTCTBUE POACTBEHHUKOB 110 BOCXOZAILEN 1 HIUC-
XOMISAIIeN TMHUSM.

B Poccum pasmep o6s3aTenbHON [omy B Ha-
CJIeICTBE ONpeeNAeTCA MCXONA U3 JOJM, KOTopas
COCTaBJIAET MOJIOBUHY TOTO, YTO IPUYUTANIOCH ObI
LY KaK HAaCIeHVKY 10 3akoHy. [IpaBoM Ha 00s-
3aTe/IbHYI0 JIONI0 B HACTEACTBe OONMajaeT Iepe-
KUBIINI HempydocnocobHwuti cympyr (1. 1 ct. 1149
'K P®) - nmuno, focturuiee Bo3pacta 55 niet (Bfosa)
wm 60 net (Bgosew), mu6o nusamuy I, IL, I1I rpyn-
IIbI HE3aBJICUMO OT TOTO, HA3HAYEHBI JIY MY IIeHCUM
1o crapocTu u vHBaMAHOCTU". JlaHHOE yCIoBMe
OODBACHAETCA COLVANBHON IeNbI0 IIpefoCTaBIe-
HMA 0053aTeIbHON O B HAC/IENCTBE, COCTOALLIEN
B TIOffiep)KKe TPaK[jaH, Y KOTOPBIX OTCYTCTBYET
WIM OrpaHmyeHa crnocobHoctb k tpyay [Ilerpos
2016:231]. Bupy atoro mpucyxpieHne obs3arenn-
HOJl JO/MVM TIePEeXMUBILIEMY CYIPYTy MOXeET ObITb
OCIIOPEHO B CyJie, @ YAOB/IETBOPeHNe TpeOOBaHMIl
OyneT 3aBMCeTb OT TakuX (aKTOPOB, KaK MCIIONb-
30BaHNe WIM HEMCIIONb30BaHNUe MMYIIECTBA Iepe-
KUBIINM CYIPYTOM, Lie/IU MCIIONb30BaHVA, UMYILe-
CTBEHHOE I0JIOXKEHNe TIePEKUBIIEr0 CYIpyra 1 T.4.
[Mankun, Cmonmua 2011:16-17]. Ho tepmun «He-
TPYHZOCIIOCOOHOCTb» B POCCUIICKOM IIpaBe UCIIONIb-

3yeTCsl B Y3KOM 3Ha4€HIH, U II0f] COOTBETCTBYIOIIYIO
KaTeTOpMUIO He MOJIAJAI0T CIy4an, KOIfia IepeXuB-
IV CYTIPYT He ObUT HETPYAOCIIOCOOHBIM, HO HaXO0-
IVIJICSL Ha UMOUSEHUYU HACTIENOMATENA, T.e. COCTOAN
Ha €ro Cofilep>kaHuM M IIOy4ajn OT HEero IOMOLUIb,
KOTOpas OblIa I HEro IOCTOSHHBIM U OCHOB-
HBIM MICTOYHMKOM CPECTB K CYIIeCTBOBaHMIO (II. 3
ct. 10 PepepanbHoro 3akona ot 28 ¢pespans 2013 .
Ne 400-®3 «O crpaxoBbix HeHcuax»'!). He mpenyc-
MOTpeHa 0o0s3aTe/lbHasA HONA U B OTHOLICHUM Cy-
IPYTa, HAXOALIEI0CsA B COCTOAHNUU HYH#0AeMOCMU,
KOTOpas HapAfy C HETPYAOCIHOCOOHOCTBIO BBHICTY-
IaeT OJHUM U3 YCTIOBMIl BOSHUKHOBEHNUS a/lVIMEHT-
HBIX OTHOLIEHNIT MeXAy cynpyramu (1. 2 ct. 89 CK
P®). HyxpmaeMocTb SBISAETCSA OLCHOYHBIM IOHS-
TVEM U TIOJIIEXUT YCTAaHOBJIEHUIO CYZIOM C y4eTOM
KOHKPEeTHBIX OOCTOSTENbCTB. BBUAY colymanbHO
(bYHKLMM, KOTOPYIO BBIIOTHAET 00s13aTe/IbHas O
coracHo fieficTBytomuM nonoxenusam 'K PO, a
TaK)Ke B3aMMHOJ1 005A3aHHOCTY CYIIPYTOB IO OKa3a-
HIIO MaTepyaIbHOI TOMOILY, IPM3HAHHON B ceMell-
HOM IIpaBe, IIPefiCTaB/IAeTCA HeOOXOAMMbIM PacIIn-
PUTb KPYT OCHOBAHNIA, 110 KOTOPBIM II€PEKMBLINIA
CYIPYT IOJTy4YaeT IIPaBO Ha 00A3aTeNbHYIO OO B
HACJIEfICTBE, /IONOMTHYUB X COCTOSHMEM VKIVBEHM:
U HYXXHAEMOCTU C BO3MOXKHOCTBIO HE€3aBJMCUMOIO
HpVIMEHEHMsI TPeX OCHOBaHUIT (HETPY[OCIIOCOOHO-
CTY, YDKJIVIBEHVIA M HY>K/IaeMOCTH).

[TpaBoBoe perynnpoBaHKe IpaB IepeXyBlIe-
ro Cympyra Ipu Hac/le0OBaHMM IO 3aKOHY B CO-
BPEMEHHOM TIpakjlaHcKoM mpase Poccum mo cy-
IeCTBY OTPAaHMYMBAETCA €ro IPaBOM Ha JIONI0 B
HaC/Ie[ICTBEHHO) Macce KaK Hac/leHMKa IIepBOIl
ouepenn (m. 1 ct. 1142 I'K P®). [Tepexxusumit cy-
HPYT coxpaHseT 3a co60ii MpaBo COOCTBEHHOCT
Ha 4acTh VIMYIIECTBA, HAXKUTOrO B Opake C Hacye-
floflaTe/ieM: CMePTb OJHOIO M3 CYIPYrOB BjIedeT
HpeKpalleHye IpaBa COBMECTHOM COOCTBEHHOCTH
U OIHOBPEMEHHOE BO3SHUKHOBEHME IIpaBa Jj0/IeBoll
COOCTBEHHOCTH, TIPU 3TOM B COCTaB HAC/IE[CTBEH-
HOJ MAacChl BK/IIOYAETCsA MCKIIOYMUTEIbHO JONA B
npaBe Ha oblee MMYILIECTBO, IIPUHAMIeKAIAA Ha-
C/Ie[IOfIaTelI0 Ha JIeHb OTKPBITYA HacmencTsa [Yam-
koBa 2017:22-23]. B pokTpuHe OTMe4aeTcs, 4TO
BK/IIOYEHME JIO/M B IpaBe 00Ieil COOCTBEHHOCTI
Ha MMYIIECTBO, IpUHAJJIeXKallell NepeXXMBLIEMY
CYIPYTY, B HAaC/IeACTBEHHYI0 MacCy IIOCTe CMepPTH

2 B3ameH OAHHOIO npaBa poanTenu nonyynnnm npaBo Ha BO3BpaT Va nmyliecTea, N04apeHHOro nMm nNpu XXN3HM CBOM

petam (¢p. droit de retour) (cm.: [Sauvage 2016:179]).

3 Cratba 7 ®epepanbHoOro 3akoHa ot 17 gekabpa 2001 r. N2 173-03 «O Tpyfnosbix neHcnaAx B Poccuiickoin Oepepauymmy. —

Poccutickas 2zazema. 2001. N2 247. 20 pek.

* QepepanbHblil 3aKOH 0T 28 nekabps 2013 . N2 400-D3 «O cTpaxoBbIx NeHcusx». — Poccutickas eazema. 2013. N2 296.

31 pek.
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[PyTOro CyIpyra HelpaBOMEPHO JaXe C COIlacus
HEPeXMBIIEr0 CYIpyra, u oGOpPMIEHNIO HACIef-
CTBEHHBIX IIPaB Ha JJOJII0 YMEPIIETro HO/DKHO IIpef-
IIeCTBOBATh ompenenenne aroi gomu [Hacromb-
Hasg KHura Hotapuyca 2015:202]. ®opmynnposka
c1. 1150 T'K PO, B cooTBeTCTBUM C KOTOPOIl IpH-
HajileXxxalliee CYIpyry IPaBO HACIENOBAHWA «He
ymassgem ero IpaBa Ha YaCTb MMYILECTBA, HAXKUTO-
ro BO BpeMs Opaka ¢ HaclefofaTeneM 1 ABJIAILIe-
rOCS UX COBMECTHOJ COOCTBEHHOCTDIO» (BBIIETIEHO
MHOIL. — A.D.), CBUJIETENILCTBYET O TOM, 4TO JAHHOE
IPaBO y>Ke 3aKPEIUIEHO B Ie/ICTBYOLIEM 3aKOHO/A-
TenbCTBe. Jl0/14 HacIenoaTens BbIAB/ACTCA B COOT-
BeTcTBUM €O cT. 256 TK P® «O61mast co6CTBEHHOCTD
CYIIPYTOB», B COOTBETCTBUY C KOTOpPOJ IpaBuia
OIpefie/ieHNsl JOJIeil CYIpyroB B 0OLIeM VMyIle-
CTBe IIPM €ro pasjieie U NMOPARZOK TAKOTO pasfena
YCTaHaB/IMBAIOTCA CEMEIHBIM 3aKOHOJATeTbCTBOM
(m. 4 ct. 256 'K P®). I3 aroro crenyet, 4To IpaBo
HepPeXMBILETro CYIpPyra Ha 4acTh COBMECTHO HaXKI-
TOTO MMYILIECTBA MMeeT KOMIUIEKCHBINI XapaKTep
n perynupyerca Kak 1. 7 CK PO, tak u 4acTbio
nepsoii 'K PO.

B npaBe Opanuuy u Vicnmanum mnepexxuBIInit
CYIIPYT IIPY HAC/Ie[JOBAHNM 10 3aKOHY B IIPAMO BBI-
pakeHHOI popMe HaflelleH TaK)Ke MHBIMI ITpaBaMu,
OT/INYHBIMM OT TIPAB Ha IOJTI0 B COBMECTHO HAKITOM
VIMYIIleCTBE CYIIPYTOB 1 Ha JJOJII0 B HAC/IE[ICTBEHHOI
Macce. Pedb mpieT 0 Takux IpaBax B OTHOLICHUM
HAaC/Ie[ICTBEHHOTO MMYIECTBA, KOTOPbIe He MOTYT
OBITD B IIOJTHOJ Mepe OTHECEHBI K HaC/leICTBEHHBIM
IpaBaM, IIOCKOIbKY IO CYIIECTBY IIPEHCTABIIAIT
co60J1 0OpeMeHeHVe HaC/IeiCTBEHHOTO MMYIIeCTBa.
CornacHo HpaHIy3CKOI JOKTPYHE IIPaBa IePeKnB-
mero cynpyra Bo OpaHIym MOTyT ObIT pasjie/ieHbl
Ha fiBe rpymsl [Boiché, Forgeard, Levillain 2017:51-
60]: (1) mpaBa cymnpyra Ha Hac/eCTBEHHOE MMYIIle-
ctBO (Pp. droits dans la succession, [OCTOBHBII LIepe-
BOJ| — «IIpaBa B HACTIE[ICTBE»), KOTOPbIE BK/IIOYAIOT
B ce0s1 COOCTBEHHO HaC/IeICTBEHHbIE IIpaBa (IpaBo
COOCTBEHHOCTH MIN Y3yQPYKT Ha JIOMI0 B HAC/IEN-
CTBEHHOIT Macce) 1 IOKM3HEHHOE IIPaBO Ha XXIJIbe,
B KOTOPOM IIepPEXVBIINII CYIPYT HPOXUBANI B Ka-
YecTBe OCHOBHOTO MeCTa XKUTENbCTBA, U (2) mpasa
CyIpyra B OTHOIIEHM!) HACIeICTBEHHOIO MMYIIe-
ctBa (dp. droits contre la succession, KOCTOBHBII
IepeBOJ] — «IIpaBa MIPOTYB HAC/IENCTBA»), @ UMEHHO

BpPeMEHHOE IIPaBO Ha JXIIbe, KOTOpOe MepexxB-
LML CYTIPYT 3aHMMA B KadyeCTBe OCHOBHOTO MeCTa
JKUTENbCTBA, 1 NIPABO HA IIONyYeHME COfEpP>KaHNA
U3 HAaC/IeACTBEHHOro0 NMylecTBa. [na peanusanun
IepBOJi KaTeropuu IpaB TpeOyeTcs NMpUHATHE Ha-
CTIefICTBA CYIIPYTOM, B TO BpeMs KaK BTOpas IpyIma
IpaB IpefCcTaB/leHa IpaBaMy TpebOBaHMA, KOTO-
pble MOTYT OBITh peal30BaHbl BHE 3aBUCUMOCTH OT
NPUHATUA HacleACTBa. B mpaBoBoii cucteme Jcna-
HIY OTCYTCTBYeT KIaCCUPUKALVIA IIPaB, OTIMIHBIX
OT ITpaBa Ha I0/II0 B HACTIEACTBEHHOI Macce, OIHAKO,
Kak OyJeT IOKa3aHO fajee, B 3aKOHOJATEIbCTBAX
aBTOHOMHBIX COOOIIIECTB eCTb YKa3aHNsA Ha UX 0CO-
ObIil XapakTep.

Urak, Bo QpaHIyy NPegycCMOTPEHO MOXKI3HEH-
HOE V BpEMEHHOE NPA60 NPOHUBAHUS 6 HUNbe, KO-
mopoe nepexcusmiuil cynpyz 3aHuman 6 Kasecmee
0CHO6H020 Mecma cumenvcmea. CopepxaHue
BPEMEHHOTO U IOXV3HEHHOTO IpaBa Ha XXIIbe BO
MHOTOM CXOXXe VI IIOfjpa3yMeBaeT IpaBo IPOKMBa-
HJA B JaHHBIX IIOMEIIEHNAX U TIPABO TO/Ib30BAHMA
Haxopsuericss TaMm Mebenblo. Oba mpaBa pacrpo-
CTPAHAITCA KaK Ha KIIbe, KOTOPOe IPIHAJIeXAaI0
CyIIpyraM COBMECTHO (4acTb KOTOPOTO IIpUHAJIe-
XKUT Ha TIpaBe COOCTBEHHOCTY IIePEeXUBLIEMY CY-
IPYTy U He NOJJIKUT BK/IIOYEHNIO B HACTEACTBEH-
HYI0 Maccy), TaK M Ha XMI/Ibe, KOTOPOe IIOTHOCTbIO
BOLIUIO B HACTIEACTBEHHYI0 MAcCy (T.e. TIONHOCTbHIO
HpMHAIeXaNo yMepuiemy). i peanmsanuy yka-
3aHHBIX IIPaB IIEPEKUBLINIT CYIPYr Ha MOMEHT
CMepT! HaC/efOfaTeNA HO/DKEH JIeIICTBUTENBHO 3a-
HJMATb JAHHOE XI/Ibe B KaueCTBE OCHOBHOTO MeCTa
JKUTENbCTBA, IpydeM (PaKT COBMECTHOTO IPOKMBA-
HJA CYIIPYTOB B JAHHOM MeCTe He YCTaHAB/IMBAeTCA
B Ka4eCTBE CAMOCTOATEIbHOTO YCIOBMA.

HecmoTpsi Ha cXOXKecTb, yKa3aHHbIE IIpaBa OT-
HOCATCA K Pas3HbIM KaTeropusAM IIpaB U MMEKOT
pasIMYHYI0 IpUpoy. BpeMenHoe npaBo Ha Xube
BO3HUK/IO B cuny 3akona ®paHumu ot 3 fexabps
2001 r.”%, u ero Ba)XHOCTb 00YC/IOB/IEHA TeM, YTO 3a-
YaCTYI0 I NEePeXVBIIEr0 CYNpyra HOfep)KaHe
IPEXHNX YCTIOBUIl )KM3HY O3HAYaeT BO3MOXKHOCTD
OCTaThCs B IPUBBIYHOM MeCTe XXUTEIbCTBA, Te OH
IPOKVBAJI C Hac/leofiaTenieM's. B KoMMeHTapuAxX K
yKa3aHHOMY 3aKOHY BpPeMeHHOe IIPaBO IPOXKMBa-
HMA KBa/IMUIMPOBANOCh KaK Mepa, HaIpaB/IeH-
Has Ha IpefoTBpallleHye TOro, 4Tobpl K 6omm oT

> 3aKoH oT 3 fiekabpa 2001 . N° 2001-1135, KacalowwmiAca NpaB NEPEXMBLIErO Cynpyra U BHEOPAYHbIX AeTEN 1 U3MeHs-
IOWNIA pa3fNnyHble MONOXeHUA HacneacTseHHoro npasa (Loi No. 2001-1135 du 3 décembre 2001 relative aux droits du
conjoint survivant et des enfants adultérins et modernisant diverses dispositions de droit successoral. - Journal officiel de la

République frangaise. 2001. No. 281. P. 19279. Texte No. 1).

6 Rapport d'information n.476 (2010-2011) de MM. Dominique de Legge et Jacques Mésard, fait au nom de la commission
des lois, déposé le 27 avril 2011. URL: http://www.senat.fr/rap/r10-476/r10-476_mono.html (accessed date: 12.12.2017).

Moscow Journal of International Law « 2 - 2018

145



MEXOYHAPOOHOE YACTHOE MNPABO

A.[l. ®DoknHa

noTepy O7M3KOTO YeoBeKa MprOaBUIICh MIEPeXN-
BaHIA, BbI3BaHHbBIE BBICEJICHNEM U3 COOCTBEHHOTO
noma [Sauvage 2016:54-55]. BpemenHoe mpaBo Ha
KIJIbe JeJICTBYeT B Te4eHNe OJHOTO Iofia ¢ MOMEH-
Ta CMEPTH HACTIefofaTeNs, ABIAeTCA 6e3yCTOBHBIM
U HeNoCpeOCeeHHO BbimeKanuum U3 bpaxa, a He
U3 HAcne008aHUs, A YCTAHABIMBAKOLIAs €ro CT. 763
®TK otHOCKTCA K ny6nuuromy nopsoky (dp. ordre
public)’, 4TO MCKII0Y9aeT BO3MOXXHOCTb JIMIIEHNS
HepeXXMBIIEro CyIpyra JaHHOTO IpaBa B CUITY BOJI
yMeplIero Wi coraamenus cynpyros'®. IToxws-
HEHHOe TIPaBO HA JXIIbe MOXeT OBITb peann3oBa-
HO TOJIDKO IIPM YCTIOBYM, YTO YMEPILMIT He BBIPasII
VIHYIO BOJIIO B 3aBeIlaHNUN.

B VicmaHny Ha ypoBHE HEKOTOPBIX aBTOHOMHBIX
COOO0IIeCTB, B KOTOPBIX JIEIICTBYeT MECTHOE TpaXK-
JlAaHCKOe IIpaBo'’, 3a IepEeXXMBIIMM CYIPYTOM 3a-
KpPEIIEHO HPA60 NPOKUBAHUSA 6 meHeHUe 00H020
200a 6 cemeiinom scunuuge (vicn. vivienda conyugal),
OfJHAKO €ro peanysalnys 3aBUCUT OT COOMIOfeHNA
psapa ycnosuil. Tak, B Crpane backos npaBo Ha mmpo-
JKIBaHMe IEVICTBYET [0 TeX 0P, II0KA MePeKMBUINIA
CYIIPYT COXpaHAET COCTOSHNUE BOBCTBA, He BCTYIIA-
eT B Opak, He MeeT BHeOpayHOro pebeHKa Wiy He
ycTaHaBnuBaeT (axkTuyeckue OpadyHble OTHOIIe-
HYsA ¢ uHBIM /oM™, B Katanonun npensarcreuem
JUIA COXpaHEHUSA [JAHHOTO IIpaBa, IIOMMMO BCTY-
IUIEHVISI B HOBBIJ Opak miyu B HOBble (haKTIMdecKue
OpayHble OTHOLIEHNSA C JPYTUM JIUIIOM, AB/IAETCA
oCTaB/ieHMe OOIUX C YMepIIMM CYIPYIoM JAeTei
VI OTCYTCTBUE 3a60TbI O HUX. [Ipy aTOM B TekcTe
3akoHa Karanmonmu ot 25 o 2010 . Ne 25/2010
0c000 TIOYepKMBAETCS, YTO JAaHHOE IPABO He 3a-
BVICUT OT VMHBIX IIPaB, KOTOpPbIe IIPeOCTaB/IAI0TCA
HepeXMBILIEMY CYIIPYTY B CUITy cMepTu cympyra®’. B
JIOKTPMHE YKa3bIBAaeTCA Ha O0COOBIN XapaKTep JjaH-
HOTO IIpaBa, KOTOPOE BBITEKAeT U3 OPaYHBIX OTHO-

mennit [Juarez Gonzalez 2017:449]. B otnmuume ot
nonoxxeunit @PI'K B BbleynnoMAHyTOM 3aKoHe Tpe-
6oBaHye 00 MCIIONTb30BAHNN NIEPEXMBIINM CYIPY-
rOM JIaHHOTO >KI/Ibsl B Ka4eCTBE OCHOBHOTO MeCTa
KUTEITbCTBA HA MOMEHT CMePTH HacyefofiaTeNs He
HpeyCMOTPEHO.

B Poccuiickoit ®epepanyy 3a IMepe>XUBIINM
CYIIPyroM He 3aKpeIieHO IpaBO IPOXMBAHUA B
KIJIOM HOMEIeHNY, Tie OH OOBIYHO HMPOXKMBAIL C
yMepIIuM, OHAKO IIPY COOMIONEHNN PsAfiA YCIOBMIT
HepeXMBIINIT CYNPYT TIpuoOpeTaeT npeumyuse-
cmeeHHvle NPABA HA NOYHeHUe HUT020 nomeule-
HUA, pa30en KOMOPOzo 6 HAMype HEBO3MONEH U
Komopoe 6K1104€eHO 6 HacredcmeenHyo maccy (11. 3
cT. 1168 'K P®). B yacTHOCTH, IEpeXXMBIINIL CYIIPYT
MOXXeT MIMETb IIPABO Ha IONTyYeHe B CIeT CBOell Ha-
CTIE[ICTBEHHON IO/V XKMIOTO NOMelLIeHVs (KMIoro
I0Ma, KBapTUPBI U T.J.), €CTIM OH IPOXKMBAN B HEM
KO JIHIO OTKDBITUA HACTIe[CTBA U eCIM OH He MMeeT
MHOTO XXWJIOTO TTOMelleHNA. B aToM cydae jaHHOe
IPaBO peaan3yeTcs MPeVMYILeCTBeHHO Iepef HbI-
MM HaCTIeHUKAMU, He AB/IAIIIMMIUCA COOCTBEHHN-
KaMJ SKIJIOTO IIoMellleHus. TeM He MeHee BBIILIEYIIO-
MAHYTOE TIPaBO He ABJIAETCA UCKTIOUNTENbHbIM, U B
CTaTbe He YKa3bIBaeTCs NMOPAJOK ero peanusalnm B
clydae, e/ B IOMeIeHUN IPOKUBAKOT ABa 1 60-
7iee HaC/IeIHMKa >,

B JVcnanuy mpaBo Ha IpeuMyLIeCTBEHHOE IIPU-
CYXKJIeHVe JKIIbS, T7ie TIepeXMBILINIA CYIIPYT MMeeT
cBOe OOBIYHOE MECTO J>KUTENbCTBA, peannsyercs
HIOCPEJICTBOM €T0 IePBOOYEPETHOTO BKIIOYEHMA B
JIONIO0 TIePEeXKMBILIETO CYIpPyra B COBMECTHO HAXKU-
TOM MMYILIeCTBe CYIpyros (T.e. ;o GopMupoBaHms
HAaCJIefICTBEHHOI Macchl). B aToM cirydae cynpyr Mo-
KeT BBIOpaTh MEX[Y IPUCYKIEHNEM eMY JAaHHOTO
VIMYIIECTBA Ha IIpaBe COOCTBEHHOCT 11 YCTaHOBJIE-
HJeM B OTHOLIEHUY JJAHHOTO MIMYILECTBA B MOIb3Y

7" MoHumaHWe nNy6nmyHoro nopsaka B yactHom npase MpaHumM ocHoBbIBaeTcA Ha cT. 6 OrK: «Henb3s HapywaTtb nocpea-
CTBOM YaCTHbIX COMIaLLEHUNA 3aKOHbI, KOTOPbIe 3aTparvBatoT Ny6ANYHbIA MOPAAOK 1 fLo6pble HPaBbl».

'8 Circulaire de présentation de la loi relative aux droits du conjoint survivant et des enfants adultérins et modernisant
diverses dispositions de droit successoral. - Bulletin Officiel du Ministére de la Justice (1% janvier — 31 mars 2002). No. 85. Partie
I, § 3.1.2. URL: http://www justice.gouv.fr/bulletin-officiel/dacs85f.htm#1 (accessed date: 12.12.2017).

' Bnogn.8n. 1ct. 149 KoHcTnTyumm MicnaHnm ycTaHOBNEHA UCKIOUMTENbHasA KOMMNETEHLMUA roCyAapcTBa B chepe rpax-
[AaHCKOro 3aKoHOHATeNbCTBa, KOTOpasa JOJKHA peann3oBbiBaTbCA 6e3 yulepba COXpPaHEHMIO, N3MEHEHWIO U Pa3BUTUIO
ABTOHOMHbIMU COOOLLECTBaMM MECTHOIO MPaXKAaHCKOro Nnpasa TaM, rae OHO CylecTByeT. K Takum aBTOHOMHbIM coobLiie-
CTBaMm, rage fencTByeT MeCTHOe 3aKOHOAATEeNbCTBO B chepe rpaxkAaHCcKoro npasa, oTHocATcsA KatanoHus, AparoH, CtpaHa
backos, Manucus, baneapckne octpoBa, HaBappa (cm.: Constitucion Espaiola. — Boletin Oficial del Estado. 1978. No. 311.
P.29313-29424).

20 CratbAa 54 3akoHa ot 25 mioHA 2015 1. N2 5/2015 «O 6ackckom rpaxgaHckom npase» (ucn. Ley de Derecho Civil Vasco). -
Boletin Oficial del Estado. 2015. No. 176.

2 Cratba 231-31 3akoHa ot 25 utona 2010 1. N2 25/2010 «O kHure BTopo MpaxkgaHcKoro kogekca KatanoHum o nnuax u o
cembe» (ucn. Ley del libro segundo del Cédigo civil de Cataluiia, relativo a la persona y la familia). - Boletin Oficial del Estado.
2010. No. 203.

22 Hukonbckuin C.E. MpeunmyLiecTBeHHble NpaBa B HacleACcTBeHHOM npase Poccun: ABToped. AuC. ... KaHa. opug. HayK. M.
2006.C. 18.
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HETO IIpaB MO/Ib30BAHNA VIV IPOXKMBaHUA (11 4 CT.
1406, 1407 I'K Vcrianun).

CxOXuit MeXaHU3M IIpefycMOTpeH B IL 1
cT. 831-2 OIK, ofHaKo IpaBo NpeNMylleCTBeHHO-
ro NOMy4YeHMS IIpaBa COOCTBEHHOCTM Ha XXIIIbe,
KOTOpOE MEeIICTBUTEIBHO CIY>KWIO IIepeXUBLIEMY
CYIPYTy I TIPOXMBAHUA, 3aKPEIUIEHO 3a Iiepe-
KUBIIMM CYIIPYTOM WM MIOOBIM HaC/IeHUKOM-CO-
co6cTBeHHNKOM. OHO 00YCTIOB/IEHO YCTAHOB/IEHVIEM
B IaHHBIX IIOMEILIEHNAX MeCTa >XUTEeNbCTBA Ilepe-
KUBIIETO CYIpyra Ha MOMEHT CMepPTU Haclefofa-
TeJIA Y TIOJIEKUT pean3alyuyl BHE 3aBUCYIMOCTH OT
(bakTa U JIMTETBHOCTY COBMECTHOTO IIPOKMBAHMA
cynpyros. Heo6XoguMo OTMETHUTD, YTO 3TO IIpen-
MYyIeCTBEHHOE IIPaBO He B/IVAET Ha IIPABO IOXKNU3-
HEHHOTO IIPO>KVBAaHUA B MeCTe XXUTEIbCTBA, IJe Ie-
PEXMBILNII CYIPYT OOBIYHO NMPOXKMBAT C YMEPLINM
(ct. 831-3 OTK).

IIpaso na npeomemvt domawuneii 06cmanos6-
KU U 06ux00a IPeLyCMOTPEHO BO BCEX M3y4aeMbIX
mpaBoBbIxX cucTeMax. CormacHo 1. 1169 I'K PO 1e-
PEXMBILIEMY CYIIPYTY MOXeT OBITb IPeZOCTaBICHO
IpeNMYIIeCTBEHHOE IPaBO Ha IIPeAMeTbl 0ObIYHO
JIOMaIlHell 0OCTaHOBKYM ¥ 0OMXOfja IIpM pasperne
VIMYILIECTBA, €C/IV Ha [IeHb OTKPBITVA HACTEACTBA OH
IPO>KVBAJI COBMECTHO C Hac/IeiofiaTesieM. Bripouem,
ucxopsa us HopMm 'K PO, fanHoe npaBo, BO-TepBbIX,
He MOXeT OBbITb pean30BaHO, eCM CYNpPYTM Ha
MOMEHT OTKpBITMA HAC/IeHCTBA IIPOXMBAMM pPas-
JIeIbHO, @ BO-BTOPBIX, HOCUT HEWCK/IIOUUTEIbHBII
XapakKTep, MOCKOIbKY IPefOCTaBIAETCA BCEM JIU-
I1aM, TIPOXXMBABIINM C HaclIefofaTeIeM Ha MOMEHT
ero cMeptu (Hampumep, fietsam). CTOMMOCTb Ipex-
METOB OOBIYHOI JOMaIIHE 00CTAaHOBKM M OOMXO-
fia, IPENMYIIeCTBEHHOE IIPaBO Ha KOTOpbIe ObIIO
peann30BaHO IEPEeXMBIINM CYIPYTOM, BBIYMTA-
eTCsA 13 IPUYNTAIOLIENCA CYNIPYTy AONM B HAC/Ies-
CTBEHHOJ Macce. VcraHCKuIl 3aKOHOZATeNb Ipef-
yCMaTpUBaeT MHOE pelleHNe: BO-NepBbIX, CT. 1321
I'K Vicnanum sakperuisger paBo Ha OfEXAY, Ipef-
MeTbI MebesIit ¥ TPUHA/IeKHOCTH, KOTOPbIe COCTaB-
JIANU JOMALIHIOK YTBapb OOBIYHOIO COBMECTHOTO
MeCTa >KUTE/IbCTBA CYNPYroB (KpoMe AparoleHHO-
CTell, IPefMeTOB MCKYCCTBA, HPENMETOB VICTOPU-
YeCKOTO 3HAYEHV M MHBIX IPEJMETOB, MMEIOLINX
BBICOKYIO CTOUMOCTD ), UCKTIOHUMENIbHO 30 NepeXii6-
WUM CYNpy2oM, 2 BO-BTOPBIX, IIEPEUNCTIeHHOE VIMY-
IIECTBO He 3acHUmMbléaemcs 6 e20 00710 HACIe0CBa.
O6pamaer Ha ces1 BHUMaHME TO, YTO JAHHOE IIPABO
pacnonaraercs B pasgene I'K Vicnannu, nocssuieH-
HOM JMIMYIIECTBEHHBIM OTHOLIEHVAM Cynpyros. OHO
COXpaHAeT CUITY, JaXKe eC/M HMEePeXMBIINMII CYHpyT
OTKA3aJICs OT HAC/IeNCTBA, IPU3HAH HEJOCTONHBIM
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HAC/IeHUKOM WM OOOCHOBAaHHO JIMILIEH Hacef-
CTBa, M He 3aBVICUT OT YCTAHOBJICHHOTO MEXJY Cy-
npyramu pexxnma cobcrsenHocty [Clemente Meoro
2014:781]. Bo ®paHuuy nepeXXuBIINii CYIPYT WK
mo0071 COCOOCTBEHHUK HPY HACTELOBAHUYU VIMeeT
IPaBO IPENMYILeCTBEHHOTO OTyYeHVs TPeIMETOB
MebOeny, ABIAIINXCA 00CTAHOBKON IIOMEIEHNs,
KOTOpOE CITY)XIIO eMy JKI/IbeM Ha MOMEHT CMepTHI
VI TAie OH MMeJI MEeCTO XXMUTEIbCTBA, @ TAKXKe TPAHC-
IOPTHOTO CPEeACTBA YMEpILIETo, eC/i OHO HeobXo-
IVIMO STOMY /ULy /IS HYKJ| IOBCEHEBHON XM3HM
(m. 1 ct. 831-2 OTK).

Bo ®paninyu B OTHOLIEHNM NEPEKVBIIETO CY-
Ipyra Takke MPELyCMOTPEHO HPA60 HA NOIyHe-
Hue codepycanus (ct. 767 ®I'K), kotopoe sBseTcs
HPOJOKeHNeM 00A3aHHOCTY CYIIPYTOB OKa3bIBaTh
MaTepyanbHYI0 IToMollb Apyr apyry (ct. 212 OIK).
[laHHOE TIpaBO OOYCIIOB/IEHO COCTOSIHMEM HY)KHae-
MOCTH IEPEXMUBIIETO CYIpyra Ha MOMEHT OTKpBI-
TUA HACTEACTBA, KOTOPOE OLEHMBAETCA C Y4eTOM
BCeJl COBOKYITHOCTU PECYPCOB, BK/II0OYAA Y3yPPYKT
WIM TIPaBO COOCTBEHHOCTM B OTHOLIEHWM HAaCIef-
CTBa, 1 00ecIeunBaeTCsA BCEMY HaC/IeHIKAMU IIPO-
HOPLMOHAIBHO TOMyYeHHbIM fomaM. CopepiaHue
ABJIAETCA HACNIEACTBEHHBIM I1ACCHBOM, CTIEYIOLIM
3a BCeMM VMHBIMM JJONTaMM ¥ OOpeMeHeHMAMM Ha-
CTIeICTBEHHOI MACCBI, ¥ BBIIUIAYMBAETCS U3 YMCTHIX
akTMBOB HacnmefctBa [Boiché, Forgeard, Levillain
2017:60]. B T'K Vicnanuu npaBo Ha cofep>kaHue siB-
eTCs OBHOM U3 POpM peanysaLyy Ipasa Ha 00s-
3aTe/IbHYIO JOJTIO IIePEeXXMBILETO CYIpyra: Hac/lefHN-
KV MOTYT YHOB/IETBOPUTb TPeOOBaHMUA, CBA3AHHbIE
C Y3Y(PYKTOM IepeXVBIIETrO CYIpyra Ha 4acTb Ha-
CTIe[ICTBEHHOTO UMYILeCTBA B (OPMe IOXKN3HEHHOI
PEHTBI, IVIOfI0B OT OIIPe/e/ICHHOTO MMYIIeCTBa IN60
HajuaHoro kanutana (cr. 839 I'K VMcnanun). B co-
BPEMEHHOM IpaXJaHCKOM ITpaBe Poccyn, HecMoTps
Ha Ha/ln4Me 3aKpeIIeHHOI B 3aKOHe 00A3aHHOCTI
CYIIPYTOB 110 MaTepyalbHON HOAEpPXKKe APYT ApyTa
(m. 1 c1. 89 CK P®), mpaBo Ha HOTy4YeHMe TepeXXB-
IIMM CYIPYIOM COREpXKaHMA M3 HACTeACTBEHHOTO
VIMYIIIECTBA He IIPEefyCMOTPEHO.

B pesymbrate IpOBENEHHOrO CPaBHUTEIHHO-
IPaBOBOTO aHA/M3a IIPaB IIEPEKMBIIErO CYIpyTa
IpM Hac/lefOBaHNUM 110 3aKoHy B Poccun, Bo Ppan-
1y 1 B VICIIaHMM MOXKHO Cie/IaTh C/IefyIoLiyie BbI-
BOJIbL.

Bo-nepsbix, B mpaBe Poccun, B oTimdme ot mpa-
Ba Qpanuun u Vicmauun, nepexxuBLINii CyIpyT 3a-
HJMMaeT IePBYI0 OYepefib HAC/Te[HMKOB, IIOTydas
JIOJII0 B HACTIEACTBEHHOM VIMYIIeCTBE Ha IIpaBe co0-
CTBEHHOCTY HapaBHe C POAMUTE/AMY U IeTbMU Ha-
cnepoparens. Ho B oTedecTBEeHHOM 3aKOHOMATENb-
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CTBe IPefyCMOTPEeH HeOOJIbIIOl, 10 CPAaBHEHMIO C
npasoM Ppannuu u Vicnanuy, nepedyeHb yClnoBuil,
IIPY KOTOPBIX NEPeXUBIINII CYIPYT HOTyYaeT Ipa-
BO Ha 00:3aTe/IbHYIO OO B HaclIeAcTBe. C ydeToM
coLuanbHO QYHKIMY, KOTOPYIO BBINONHSET 00513a-
TellbHaA 1o B npase Poccum, a TakKe B3ayMHOI
0053aHHOCTY CYIIPYTOB IO OKA3aHUIO MaTepuajb-
HOJI TIOMOIIY IIPECTaB/IAeTCA HeOOXOAMMBIM pac-
IIMPUTD KPYT OCHOBAHMI [1A TIO/TyYeHMs TIePeXXUB-
IIMM CYIIPYroM IpaBa Ha 00A3aTeNbHYI0 JOMIO B
HACJIefICTBE, BK/IIOYMB B HETO IOMMMO HETPY/OCIIO-
COOHOCTY COCTOSIHME VOKAMBEHNA U HYXK/JAeMOCTH.
Bo-BTOpBIX, IpeacTaBAeTcad BaXKHBIM PaccMO-
TPeTb BO3MOXKHOCTb MCK/IIOYeHMA M3 YMC/Ia Ha-
CNIEHMKOB 110 3aKOHY IEpeXMBIIEro CYyIpyra, ¢
KOTOPBIM Hac/efofaTeNb (HaKTUIeCKV IIPeKpaTuI
OpayuHble OTHOIIEHS, B CYIeOHOM TOPSIJKe U C yde-
TOM COBOKYITHOCTY OOCTOSATE/NbCTB, CBUIETE/NbCTBY-
IOIIVX O NIpeKpalieHy OpayHbIX OTHOLICHWIL.
B-tperbux, Bo ®panuuu u B VcnaHuyu noMumo
IIPaB Ha JIONI0 B COBMECTHO HAKUTOM MMYIIECTBE
CYIIPYTOB U Ha JIO/II0 B HAC/IeCTBEHHON Macce 3a
HepeXXMBUIMM CYIIPYTOM 3aKpeIUIEHbl MHbIE TIPaBa,
UMeIoIie BO MHOTOM CeMeJIHO-IIPaBOBYIO IIPUPO-
Ly ¥ HOCAIIME UCK/TIOUNTE/IbHbII XapaKTep — IIPaBo
IPOXUBAHUA B MeCTe, IJie IEePEXKUBIUNI CYIPYT
0OBIYHO IPOXKMBA/ C HACTeHOfaTeIeM Ha MOMEHT
CMepTH, U NIPABO Ha IIONTyYeHNe COfleP>KaHMA U3 Ha-
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