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MeKIYHAPOIHOI0
npaBa

LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

[IOKTOP I0PUANYECKUX HayK, Npodeccop, 3aCiyKeHHbIN opuUCT

Poccuiickoin Oefepaumu, npopeccop Kadeapbl MeXAYHapOLHOTo NpaBa,
pykosoauTenb JlabopaTopun MexayHapoAHO-NPaBOBbIX UccefoBaHuiA, Mo-
CKOBCKWI FOCYAaPCTBEHHBIN MHCTUTYT MEXAYHaPOAHbBIX OTHOLIEHWIA
(YHusepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)

3SAMECTUTENN MABHOIO PEAAKTOPA

AmuTtpun Bnagumuposny UBAHOB

(nepBblit 3amecTUTeNb) KaHAMAAT PUANYECKUX HAYK, AOLIEHT,

[IOLeHT Kadeapbl MexayHapoaHOro npasa, MOCKOBCKUIA roCyjapCTBEHHbIN
VHCTATYT MeXayHapOo/HbIx OTHoLWeHn (YHuepcuteT) ML Poccun
(Mockea, Poccutickaa ®edepayus)

Bnapgumunp Anekceesuny KAPTALUKUH

3acny>KeHHbIi lopncT Poccuiickoit OeflepaLiivi, OKTOP OPUANYECKNX HayK,
npodeccop, rMaBHbI Hay4HbI COTPYAHVK CEKTOpa NpaB YenoBeKa,
WHCTUTYT rocynapcTsa v NpaBa, Poccuiickan akafemunsa Hayk

(Mockea, Poccutickas ®edepayus)

PEAAKUMOHHAA KOJUIErnNA

Acnan XycenHosuy ABALLUUASE

[IOKTOP I0pUANYECKMX HayK, Tpodeccop, 3aCnyKeHHbI pucT Poccuiickon
Depepauyum, supekTop KOpMANYECKOro NHCTUTYTa, 3aBefytoLWni Kadpeapon
MeXayHapogHOro npasa, POCCUnCKMI yHUBePCUTET APYKObl HAPOAOB
(Mockea, Poccutickas ®edepayus)

Apenb Unbcuaposuy ABAYJUUTUH

LOKTOP OpMANYECKIX HayK, Mpodeccop, 3aBeayiowmin Kadbenpon
MeXayHapoaHoro 1 esponeinckoro npasa, ®IAOY BO «KasaHckui
(MpuBoMXCKMiA) defepanbHbIi YHUBEPCUTET»

(KazaHs, Pocculickaa ®edepayus)

Yunbam BATJIEP

[IOKTOP NpaBa, 3acy>keHHbll npodeccop LLKonbl npaBa v MexayHapoAHbIX
oTHoweHui um. xona dasapaa Ooynepa, YHBepcumTeT WTaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLLIA)

Cepren Bnagumunposny BAXUH

[IOKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXayHapoaHoro npasa, CaHKT-TeTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

[IOKTOP I0PUANYECKNX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
pykoBoauTenb ApKTuyeckoro npoekta Oynbpant, ApKTUYECKUI yHBEPCUTET
Hopseruu (YHuepcutet Tpomcé) (Tpomcé, Hopseaus)

Anekcauap FrEPPEVIPO

JIOKTOP NpaBa, acCoOLMMPOBaHHbIN YneH VIHCTUTYTa NoNNTUKO-NPaBOBbIX HayK
lopuanyeckoro dakynbTeTa JInccaboHCKOro yHMBepcuTeTa

(JluccaboH, Mopmyaanus)

Aywko AUMUTPUEBUY

[OKTOP 0PUANYECKNX HayK, BeAyLNiA HayUHbIV COTPYAHVIK,

WHCTATYT MeXayHapoLHON MONUTUKY 1 3koHoMmuKw (benepad, Cepbus)
NoTtap AETEPMAH

[IOKTOP MpaBa, NeKkTop pakynbTeTa npasa

KanugopHuiickoro yHusepcuteta B Bepknu (bepksu, CLUA)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafeMuk Poccuinckon Akagemun Hayk, uneH lMpesngunyma Poccrninckon
Axkafiemun Hayk, pektop MITUMO MWJ Poccum, BOKTOP NMOAUTUYECKUX HaYK,
npodeccop, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHaPOAHbIX
oTHowweHwuin (YHnsepcuteT) MUL Poccun (Mockea, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Oamup Kamunbesuy BEKALLEB

[IOKTOP I0pVANYECKMX HayK, Tpodeccop, 1.0.3aBeaytoLero kapeapoi
MeX[yHapoAHOro npaea, MOCKOBCKMIA FOCYAapPCTBEHHDI UHCTUTYT
MeXAyHapoAHbIX OTHoWeHWN (YHuBepcutet) ML Poccun

(Mocksa, Poccutickas ®edepayus)

Muxann Mnxannosny BUPIOKOB

LIOKTOP I0pMUANYECKIX HayK, Tpodeccop, npodeccop kadenpsbl
VNHTErpaLMoHHOro npaga 1 npas YyenoBeka, MOCKOBCKMI rocyAapCTBEHHbIN
VHCTUTYT MeXAYHapOoaHbIX OTHoLWweHu (YHnBepcuteT) MU Poccnn
(Mocksa, Poccutickaa ®edepayus)

Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONNTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockea, Poccutickas @edepayus)

Jlapuca BnagucnasosHa BEPEMHA

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MexayHapoaHOro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHun (YHusepcuteT) MU Poccnn (Mockea, Poccutickaa ®edepayus)
CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NOAMNONKOBHYK IOCTULMMN B OTCTaBKe, [0CyAapCcTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbIx cun» (Mockea, Poccutickaa ®edepayus)

Anekcanpap Uropesuy MYPAHOB

KaHAMAAT PUANYECKNX HaYK, JOLIEHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NMABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopycckuii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcra (Acmana, Kazaxcman)

Fennapguii Merposuy TOJICTONATEHKO

3acny»KeHHbIN lopucT Poccuiickoin Gepepaunu,

[IOKTOP I0pUANYECKIX HAYK, Tpodeccop, NepBbiil popeKTop, npodeccop
Kadeapbl AAMVHUCTPATUBHOMO U GUHAHCOBOIO NpaBa, MOCKOBCKMIA
roCyAapCTBEHHbIN MHCTUTYT MeXKAYHaPOAHbIX OTHOLIEHWI (YHUBepcuTeT)
MW Poccnmn (Mockea, Poccutickaa ®edepayus)

Anppen Apamosuy TPEBKOB

3acny>keHHbIN lopuct PCOCP, KaHanAaT IoprANYeCcKX HayK, npeaceaatenb,
MexayHapogHbiii coto3 opuctoB (Mockaa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acny>keHHbIN lopycT Poccniickoin OepepaLyu, JOKTOP I0PUANYECKMX HaYK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaumn B
lOxHoM pepepanbHom okpyre (Pocmos-Ha [loHy, Pocculickas ®edepayus)



Ceprein Anekceesuy ETOPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapofHoro npasa, [iunnomatunyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa UBanoBHa UBAHYAK

[IOKTOP I0pUANYECKUX HayK, npodeccop,

npodeccop Kadpeapbl MEXAYHAPOJHOrO YAaCTHOrO

1 rpaxpgaHckoro npasa nm. C.H. JlebeneBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
VHCTATYT MeXAyHapO/HbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

AnaTtonuin Akosnesny KAMNYCTUH

[IOKTOP I0pUANYECKUX HayK, npodeccop,

3acnyeHHbI aeAatenb Haykn Poccuinckon Oepepaunu,

3aBefyloWmii Kapeapoi MexxayHapoaHoro npasa, HcTuTyT
3aKOHOAATENbCTBA U CPABHUTENbHOIO NPaBOBEAEHMA

npw MpasutenbcTee Poccuiickon Gepepatium

(Mockea, Poccutickas ®edepayus)

xoH DHTOHM KAPTU

[OKTOP MpaBa, Npodpeccop MexayHapo[HOro npasa

eKMHCKOro TeXHONOrMYeCKOro UHCTUTYTa, FaBHbI peaakTop
OkcdopAcKor oHNaiH-61bnuorpadun mexagyHapoaHoro npasa

(Okcepopo, Benukobpumanus)

Pycram Anb6epToBuy KACbAHOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
VHTerpaLMoHHOro npasa 1 npas yenoseka MMIMO MW Poccun

(Mockea, Poccutickas ®edepayus)

Anekcen Anekcangposuy KOCTUH

3acny»KeHHbIN opucT Poccuiickon Oepepaumu, KaHAMLAT OPUANYECKNX HAYK,
Mpepcepatens MKAC n MAK npu TMM PO, npodeccop, npodeccop kadeapbl
MeXayHapOHOro YacTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepesa,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)
Li3sHy3oH KYAH

npodeccop mMexxayHapoAHOro npasa, KNTanckuin MHCTUTYT NPUrPaHUYHbIX 1
MOPCKMX NCCIeA0BaHWIA, YXaHbCKUIA yHuBepcuteT (YxaHe, KHP)
FenHaguin Upnnapxosuu KYPAIOKOB

[IOKTOP oprANYECKNX HayK, npodeccop, npodeccop Kadeapbl
MeX[yHapOoAHOro 1 eBponeinckoro npasa, KazaHckuii (MpuBosmKcKuin)
denepanbHbi yHuBepcuteT (KazaHs, Pocculickas ®edepayus)

AmuTtpuin KonctaHtnHosuy JIABUH

DOKTOP OPUANYECKUX HAYK, AOLIEHT,

npodeccop Kapeapbl MexayHapogHOro Npasa,

MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

JleB Anekcangposuy JIA3YTUH

3aCny>KeHHbIi lopncT Poccuniickoit OefilepaLiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefyloLwmnii Kadpeapon MexxayHapoAHOro 1 eBPONenckoro
npaea, YpanbCKuii rocyjapCTBEHHbIN I0pUANYECKUA yHUBEpCUTET
(EkamepuH6ype, Poccutickas ®edepayus)

EBrenui Npuropbesuny JIAXOB

3acnyeHHbI topucT Poccunitckon Oepepaumn,

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO U MeXAyHapOAHOro Npaga, Poccuinckasn TaMoXXeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

Anekcen Anekcangposny MONCEEB

[OKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accoumauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii ayapaosuy MOHACTbIPCKUN

JIOKTOP I0PMANYECKUX HAYK, NAapTHEP, lopuanyeckas ¢rpma
«MoHacTbipckuit, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

Peinn MIOJUTEPCOH

[IOKTOP I0PUANYECKUX HAYK, Npodeccop, Npe3naeHT AKaaemui Npasa,
TannuHcknn yHusepcutet (TannuH, IcmoHus)

Bopuc Usanosuy HEQELOB

NOKTOP 0PUANYECKUX HaYK, AOLIEHT,

npodeccop Kadpeapbl MeXAYHaPOAHOTrO NpaBa, MOCKOBCKMIA yHUBEPCUTET
MB/ Poccun umenn B. . Kukota (Mockaa, Poccutickas ®edepayus)

Tum MOTbE

[IOKTOP NpaBa, npodeccop 1 CTapLumnii HayyHbI COTPYyAHMK LLIkonbl npaBa n
aunnomatum um. Onetuepa, YHusepcutet Tadtca (Maccadycemc, CLUIA)
Husamu A6aynna orny CAOAPOB

[IOKTOP I0PUANYECKUX HayK, AenyTaT Munnu Mepxnuca (MapnameHTa)
AzepbaigaHckoi pecnybnuku, Mpepcegatenb KOMUCCUMM NO COLMANbHBIM
BOMPOCaM ¥ NpaBam YenoBeka MexnapnameHTckoi Accambnen
rocypnapcrs-yyactHukos CHI, PykoBoguTenb paboueit rpynnbi

no MeXnapnameHTCKIM cA3AmM AsepbaingxaH-Poccua (baky, AsepbalioxaH)

Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, OLIEHT, 3aBefytolwmnii kadeapoi
MexayHapoaHoro npasa, HoBocubnpckmii

rocyflapcTBeHHbl yHuBepcuteT (Hosocubupck, Poccutickas @edepayus)
Bnapgumup Muxainosuny LLYMUTIOB

3aCny>KeHHbIi lopncT Poccuniickoi OefiepaLiiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefytoLwmii Kadpeapon mexxayHapoaHOro npasa,
Bcepoccuiickaa akapemua BHELLHe Toprosav

MWuHWCTepcTBa SKOHOMMYECKOTO pa3BuTrA Poccumn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprAaNYecKknX HayK, npodeccop, 3aBeayiowmin kKadbenpon
VIHTErpaLoOHHOro Npasa 1 NpaB YeNoBekKa,

MOoCKOBCKMI rocyiapCTBEHHbIN MHCTUTYT

MeXayHapoaHbIX OTHoLWeHwu (YHuepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbIVA CEKPETAPb
AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonuTtnyeckre HayKu), BOLIEHT AenapTaMeHTa NoANTUYECKOW HayKu,
HauroHanbHbI nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas wKona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)
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ARE EUROPEAN UNION “SANCTIONS”
AGAINST RUSSIA COMPATIBLE
WITH INTERNATIONAL LAW?

INTRODUCTION. The adoption of unfriendly
measures against third States as a way to force a
policy change is not new between States and can
be legally acceptable in specific cases dictated by
the United Nations Security Council or when in
accordance with international law. When lacking
a linking element between both the punishing and
the punished States, sanctions are unilateral, which,
in the end, equates to a violation of the customary
principles of sovereign equality and non-interven-
tion, thus violating international law. The European
Union seeks the pursuance of a distinct approach
against several States, including the Russian Feder-
ation. In the end, the main goal of this study is to be
able to provide an answer to the following question:
are EU sanctions against Russia compatible with in-
ternational law?

MATERIALS AND METHODS. This study begins
with the characterisation of the concept of “sanc-
tions”, its typologies, its different ways of expression
and the framework of sanctions under international
law. It will be followed by an assessment on the po-
litical and legal position of the European Union on
sanctions to then finalize with the specific case of
the sanction’s regime adopted by Brussels against
Russia. This work takes into account as main sourc-
es the instruments adopted by the United Nations’
Special Rapporteur on the negative impact of uni-
lateral coercive measures on the enjoyment of hu-
man rights, as well as legal doctrine, jurisprudence
and normative elements.

RESEARCH RESULTS. The result of the research
conducted demonstrates the development of a trend
within the European Union towards a concentra-
tion of powers in the Council of the European Union
through vague and arbitrary normative instruments
in order to adopt sanctions against third States. This
trend gained more traction and legitimacy after the
Treaty of Lisbon and is driven by the ambition of
the European Union to directly influence the most
significant international events and push for po-
litical changes in the targeted States, attempting to
force the latters’ sovereign bodies to embrace the
same values and principles as the Brussels based
organization.

DISCUSSION AND CONCLUSIONS. The notion
of “sanctions” comprises two different mechanisms:
decisions which, although may be unfriendly, are in
accordance with international law; and unilateral
coercive measures, which constitute breaches of in-
ternational law. Despite the fact that the European
Union’s sanctions regime is publicly presented under
the name of “restrictive measures”, in the end, such
measures are adopted outside the United Nations
Security Council environment and lack a factual
basis enough to justify such decisions, thus fitting in
the scope of unilateral coercive measures, forbidden
by international law.

KEYWORDS: sanctions, unilateral coercive meas-
ures, restrictive measures, European Union, eco-
nomic warfare, sovereign equality
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COOTBETCTBYIOT JIN «CAHKLUUWN»
EBPOMNENCKOrO COIO3A MNPOTUB
POCCUUN MEXAYHAPOAHOMY IPABY?

BBEJEHWE. IIpunamue HedpyicecmeeHHvix mep
Npomus mpemvux 20cyoapcme Kax cnocod npuHym-
OeHUS K USMeHeHUl0 NOMUMUKU He S6/LTermcs
UeM-Mo HOBbIM 075 20CY0apCme U moxcem Ovimbp
10PUOUHECKU NPUEMIEMBIM 6 KOHKPEIHBIX CILY4AsX,
onpedensemoix Cosemom Besonachocmu Opeanusa-
yuu O6veounennvix Hayuii (0anee - OOH) unu co-
omeemcmeyouux mexoyHapooHomy npasy. Ilpu
0MCymcmeu cé:A3yuLe2o anemMenma mexoy Haxa-
3bI6AI0UWAUM U HAKA3YEMbIM 20CY0apcmeamil CaHK-
WUy A6NAMCA 00HOCMOPOHHUMU, 4O 6 Uumoze
PABHO3HAUHO HAPYULEHUIO 00bIMHBIX NPUHUUNOG CY-
8epeHH020 PABEHCMBA U HeBMeuamenvcmea, mem
CamvimM HAPY WA MexoyHapooHoe npaeso. Esponeii-
ckuti cors (0anee - EC) cmpemumcs k npumeHenuro
0006020 100x004 8 OMHOUIEHUU HECKONbKUX 20CY-
dapcme, exmouas Poccutickyro Pedepayuro. Inas-
HASL Uenb UCCTIe0068aHUS — 0amb 0meerm Ha cnedyio-
wuil sonpoc: cosmecmumul iy cankyuu EC npomus
Poccuu ¢ mexcoynapooroim npasom?

MATEPUAJIBI I METO[BI. Mccredosarue Ha-
UUHAEMCS € XAPAKMEPUCMUKU NOHAMUSL «CAHK-
Uuu», €20 Munonoeuti, pasiudHvix cnoco6os evipa-
HEHUS U MeHOYHAPOOHO-NPa6o6oti 6a3vl CaHKUUL.
[anee nocnedyem ouenka nonumueckoi u npaso-

Moscow Journal of International Law - 3 - 2025

sotl nosunyuu EC 6 omHoulenuu cankyutl, Komopas
3aeepuiaemcs paccmomperuem KOHKPemHozo Ccry-
4as CAHKYUOHHO20 pexcuma, npunsmozo bproccenem
npomué Poccuu. B xauecmee 0CHOBHbIX UCIOYHU-
K06 6 3MOli pabome paccmampusamcs 00KymeH-
mot, npunamole CneyuanvHoim ooxnaouuxom OOH
10 60NpOCY 0 He2armusHoOM 6030eliCtnéUL 00HOCMO-
POHHUX NPUHYOUMENbHbIX MeP HA 0CYujecmeneHue
npas uenoeexa, a makxe npasosas O0OKMpUHa, cy-
0eOHAs NPAKMUKA U HOPMAMUEHDbLE AKIML.
PE3YJIbTATbI MICCIIEJOBAHUSA. Pesynvma-
mbl NPpoBedeHH020 UCCTIE008AHUSL DEMOHCIPUDPYIOM
passumue 6 EC menOeHyuu k KOHUeHMpAauuy nos-
Homouuii 6 Coseme EC nocpedcmeom neonpedernen-
HbIX U NPOU3BOTILHLIX HOPMAMUBHBIX AKIMOE 07
NPUHAMUS CAHKUUTL NPOMUE MPembUX 20CY0apCcme.
Oma meHnoeHyus npuobpena 6onvULYI0 NONYIAP-
HoCMb U nleeumumHocmy nocre /luccaborckoeo do-
eosopa u o6ycnosnena cmpemnenuem EC nanpsamyro
6UAMb HA BaNCHeTiuUe MEXOYHAPOOHble COObLIMUS
U 0006UBAMbCA NOTUMUHECKUX USMEHEHULL 6 20CY-
dapcmeax, npomue Komopuvix HANpasneHvl CaHk-
WU, NoIMasco 3acmasump Ux cyéeperHble 0p2arbl
NPUHAMb mMe Jce YeHHOCMU U NPUHUUNDL, YMO
u bproccenvckas opeanu3ayusL.



BOMPOCHI TEOPUW

A. Teppeinpo

OBCYXIEHUE U BbIBOJDI. Ilonamue «cauk-
Uuu» 6K1104Aem 6 ce0s 084 PA3TUUHBIX MEXAHUSMA:
peuleHs, Komopble, Xoms U Mo2ym Obimb Hedpyice-
CIMBEHHBIMU, COOMBENCMBYIONM MeHOYHAPOOHOMY
npasy; u 00HOCMOPOHHUE NPUHYOUMETIbHbIE MEpbl,
Komopovle npedcmasngiom coboti HapyuieHue Medn-
dyHapooHoeo npasa. Hecmomps na mo umo pexcum
canxyuii EC nybnuuno npedcmassen noo HAa36aHu-
eM «0ZPaAHUUMeNbHbLe MePbLy, MaKUe Mepbl NPUHU-
maromcs eHe pamok Cosema besonacnocmu OOH u
He umerm 00cmamoyuHoli gakmuueckoti 6asvl 071
000CHOBAHUS MAKUX peuleHuil, mem cambim nona-
das nod Oeticmeue 00HOCMOPOHHUX NPUHYOUMeb-
HbLX Mep, 3aNPeuleHHbIX MeXO0YHAPOOHLIM NPABOM.

1. Legal nature of coercive measures

1.1. Concept

Unilateral decision-making by States in response
to sovereign decision-making by one or more states
has long reflected an alternative to the use of force
by states as a way of pressuring for a change in that
State's behaviour or policy without resorting to the
use of force. A popular concept in the political world
is “sanctions”, which corresponds to “measures taken
by one State to compel a change in policy of another
State™.

This policy change may ultimately involve a
change in the governmental structure of the targeted
State [Carter 2011:§1, 33]. In other words, in prac-
tice, the expression “sanctions” highlights what has
long been criticized as a “punishment-oriented atti-
tude’, that is, a policy that prioritizes the attempt to
punish rather than seeking non-hostile mechanisms
and bases of understanding between parties with dif-
ferent positions [Galtung 1967:380]. Despite the fact
that sanctions have been present practically since the
existence of interstate relations, the concrete scope of
application of this concept still remains open [Bog-
danova 2022:15, 157].

Considering the primacy of the principle of sov-
ereign equality as a customary principle abundantly
codified by means of numerous international instru-
ments that have declared it, including the Charter

KITIOYEBBIE CJIIOBA: cankuyuu, 00HOCHOopoHHUe
NpUHyOUmenvHole Mepbl, 02PAHUHUMENVHDIE MePbl,
Eeponetickuii cor3, axoHomuueckas 60tiHa, cyee-
peHHoe paseHcmeo

1A OUTUPOBAHMA: Teppeiipo A. 2025.
CoOTBeTCTBYIOT /1 «CaHKLUM» EBpomerickoro co-
103a IpoTuB Poccuy MeXayHapomHOMY IIpaBy? —
Mockosckuti scypHan mexoyHapooHozo npasa. Ne 3.
C. 6-23. DOL: https://doi.org/10.24833/0869-0049-
2025-3-6-23

Asmop 3agengem 06 OomCymcmeuu KoHPaukma
UHmMepecos.

of the United Nations, the requirement of a vertical
relationship in the relationship between the sanc-
tioning and the sanctioned parties does not apply
in relations between sovereign States. It is therefore
clear that sanctions are only applied in the context of
States that are part of international organizations, an
environment in which members accept the possibil-
ity of being subject to sanctions by specific bodies of
these organizations in light of the rules enshrined in
the treaties that constitute these entities [Combacau
1986:338-340].

Also for this reason, the sanction implies a deci-
sion that is not unilateral, that is, it cannot constitute
an unlawful act. The sanction must therefore be the
corollary of a unanimity or a significant consensus -
preferably that of humanity as a whole - and not the
mere reflection of the geopolitical agenda of a mi-
nority group of States. The sanction is, furthermore,
due to the above, a collegiate decision representing
different sensibilities and not the position of a single
State or group of States with common characteristics.
There is, therefore, a sovereign and individual cen-
tralization and abstract consent in the application of
sanctions [Forlati 2004:107, Sellers 2004:480-481].

In this context, the use of the term sanction is
more appropriate in the context of international or-
ganizations, with special emphasis on the UN, since
there is an acceptance by States to submit to the reac-
tion and discipline of a specific body if they threaten
international peace and security. The ILC decided

' UN General Assembly Human Rights Council: Thematic study of the Office of the United Nations High Commissioner for
Human Rights on the impact of unilateral coercive measures on the enjoyment of human rights, including recommenda-
tions on actions aimed at ending such measures. 1 November, 2012. Para. 2. URL: https://docs.un.org/en/A/HRC/19/33

(accessed date: 24.08.2025).
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in this sense, for example, in the preparatory work
of the Draft Articles on the Responsibility of States
for Internationally Wrongful Acts (hereinafter Draft
Articles)?. Even within the framework of other inter-
national organizations, these continental or regional
entities lack the legitimacy to apply sanctions if they
adopt any measure that exceeds the predictable con-
sent of the targeted State or that proposes to replace
what is or is not foreseen by the Security Council
[Pellet, Miron 2013:§63-64].

Now, it turns out that in relations (i) between
States and (ii) between international organizations
and third States, sanctions are never a legally admissi-
ble option given the absence of a vertical relationship
between the sanctioning entity and the sanctioned
party, in light of the customary principle pacta tertiis
nec nocent nec prosunt, also enshrined in Article 34 of
the Vienna Convention on the Law of Treaties. In the
latter case, it is not possible to speak of adoption of
sanctions, but, eventually, reprisals or hostile acts, the
latter being able to constitute contra legem measures
capable of generating international liability [Pellet,
Miron 2013:§6-9].

1.2. Scope and distinction from other concepts

A possible approach to the so-called “sanctions”
consists of breaking them down into two types of ac-
tions that are distinguished between lawful and un-
lawful in light of international law®. Lawful measures
are retorsion and reprisals. Retorsion corresponds to
acts by States intended to respond to acts directed
against themselves and unfriendly in nature, but law-
ful, by a third State. Reprisals are actions by States
intended to respond to an unlawful act committed
by another State and directed at them. With due
proportions, both are accepted in International Law
[Shaw 2021:991].

A third figure that has seen increasing sup-
port from Western bloc countries are the tradition-
ally called “unilateral coercive measures” [Douhan
2024:291-292]. Unlike retorsion and reprisals, which
are lawful, unilateral coercive measures are always, by
nature, unlawful, insofar as they are adopted in defi-
ance of or exceed the sanctions determined by the
Security Council.

The controversy, however, concerns whether re-
torsion, reprisals and unilateral coercive measures
are effectively “sanctions” The issue is not new and
the ILC already spoke out on it in 1979, expressly
opting for the term countermeasures to designate un-
friendly actions taken by States against other States,
since “sanctions” presuppose decisions taken by in-
ternational organizations®. As for unilateral coercive
measures, these are not countermeasures, since the
expression countermeasure assumes a reaction mo-
tivated by a prior action by a third State.

Therefore, unilateral coercive measures applica-
ble by States are not truly “sanctions”, as there is no
vertical relationship between one State and another
[Hofer 2021:199], but they are also not comparable
to reprisals if there is no unlawful act that justifies
the perpetration of a revengeful act. Therefore, the
expressions retorsion or countermeasures must also
be rejected, given that they presuppose an action or
omission by one party that may, hypothetically, have
been committed negligently or, simply, this State may
have limited itself to exercising its sovereign powers,
which, ultimately, would make the coercive measure
unilateral in nature.

Ultimately, unilateral coercive measures are distin-
guished from retorsion and reprisals because they re-
flect active (rather than reactive) approaches by states
to third-party policies that are not directly directed
at the former. These are, therefore, actions without
prior basis, and therefore unilateral, as it is not possi-
ble to establish a causal link between them. However,
any measures taken against a State will only truly be
“sanctions” if they are adopted within the framework
of the UN Security Council or within the frame-
work of a regional organization between its member
states.

1.3. Typologies

The use of unilateral coercive measures is, as a rule,
part of a strategy of interstate economic warfare. We
are not referring to economic warfare in the context
of armed conflict, but rather to economic warfare in
times of peace, as an alternative means to the use of
force as a way of influencing the sovereign decision-
making of others by exerting pressure on the target

2 International Law Commission. — Yearbook of the International Law Commission — 1980. Vol. |. New York: United Nations.

1981.P.57-63.

3 Office of the United Nations High Commissioner for Human Rights: Guiding Principles on Sanctions, Business and Hu-
man Rights. February 6, 2025. (hereinafter Guiding Principles). URL: https://www.ohchr.org/sites/default/files/documents/
issues/ucm/events/international-conf-sanctions-business-hr/gps-sanctions-business-hr.pdf (accessed date: 24.08.2025).

4 International Law Commission. — Yearbook of the International Law Commission — 1980. Vol. |. New York: United Nations.

1981.P.57-63.
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through the economy. We are, therefore, in the do-
main of the “free exercise of economic sovereignty”
[Forlati 204:103].

A variation of these measures are the so-called
smart or targeted sanctions, which extend unilateral-
ity to asset freezing and travel bans for individuals
who are deemed to hold positions that could influ-
ence political decision-making in the targeted State
[Timofeev, Arapova, Nikitina 2024:156-178]. In ad-
dition to these types of unilateral coercive measures,
it is also worth highlighting the initiatives of some
States with a view to the extraterritorial application
of their criminal jurisdictions in relation to individu-
als and holders of political functions of third States,
based on strictly internal legal and ideological crite-
ria and unrelated to the dynamics of the UN Security
Council [Guerreiro 2023:77-94].

Finally, it is important to emphasize the so-
called secondary unilateral coercive measures, that is,
measures applied reflexively by a State against other
States or against natural or legal persons of these and
which, in some way, do not express solidarity with
the State applying these measures and, consequently,
may affect the effectiveness of its measures. These
measures act as “multipliers” for primary sanctions,
producing completely unpredictable effects due to
the lack of definition of their scope of application
[Ruys, Ryngaert 2020:8]. They also contribute to the
“weaponization of interdependence’, that is, a way
for one or more states to reach out and exert pres-
sure or coercion through the connections that the
targeted states maintain with each other [Farrell,
Newman 2019:42-79].

Therefore, if global economic networks are, on
the one hand, instruments of cohesion, they can also
reveal themselves as elements that expose vulnera-
bilities given the interdependence created and which
contaminates States that would not be affected if they
maintained their autonomy. Weaponization is thus
built on commercial relations, with the economy
serving to condition political decisions taken en bloc
or even individually by each State.

A clear example of this type of measure are the
sanctions adopted by the US, which constitute a
deliberate way of pressuring its usual allies to ad-
here to compliance with coercive measures, with-
out it being necessary for these allies to adopt their
own coercive measures or even to fully support the
need to impose restrictive measures in a given case
[Terry 2024:142]. The persuasive factor is the mere
hypothesis that these third States could harm their
citizens and national companies if they do not show
solidarity with the power that imposes second-

10

ary unilateral coercive measures, ending up agree-
ing. Ultimately, we are faced with a form of coer-
cion with an aggravated degree of illegality, insofar
as it spreads the effects of the coercive measure to
third parties without any connection to the sources
of tension.

2. Status of coercive measures under interna-
tional law

In a context in which the unlawfulness of inter-
ference increasingly takes on more forms in current
International Law [Guerreiro 2022:6-26], unilateral
coercive measures correspond to attempts to inter-
fere in the internal politics of States par excellence.
This reality, however, has long deserved to be ad-
dressed by the UNGA and points to the illicit nature
of unilateral coercive measures.

The central element of the approach to sanc-
tions within the UN framework was the exercise of
the right to self-determination, not only in the co-
lonial context, through which independence was
guaranteed to many peoples, radically changing an
international context that went from a reduced set of
sovereign founding States of the UN to the current
193. The emergence of new States, most of which
have decades or even centuries of civilizational re-
gression, has forced the adaptation of the legal and
political framework to a situation with profound
asymmetries.

Despite being sovereign de jure, many of the new
States continued (and still continue today) under
the sphere of influence or domination of the former
dominant powers. Thus, the only way to change the
paradigm of de facto interference in the internal poli-
tics and economy of new States involved the promo-
tion and adoption of instruments that ensured the
adequate interpretation of the United Nations Char-
ter and general international law without distorting
the spirit of the values openly pursued by the com-
munity of States.

It was therefore no surprise that, following Reso-
lution 523 (VI) of 30 January 1952, peripheral econo-
mies, aware of the de facto inequality that existed in
relation to nuclear economies, promoted initiatives
at the UN with the aim of ensuring that each State
freely explored its economic potential without re-
maining hostage to third States or foreign non-State
actors that could determine sovereign decision-mak-
ing by the political bodies of the State in which they
operated and take advantage of the existing depend-
ence of these economic agents for the survival and
development of the economy.
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This important UN Resolution was adopted fol-
lowing the adoption of Resolution 380 (V) of 17
November 1950, by which the General Assembly
reiterated its opposition to what it described as “ag-
gression” whether direct or through the fomentation
of civil strife in a State in the interests of a foreign
power “whatever of the weapons used™. The Reso-
lution went further, stating that such conduct corre-
sponds to the “gravest of all crimes against peace and
security throughout the world™, thus concurring
with the idea that intervention compromises global
peace and security.

In 1965, with the adoption of Resolution 2131
(XX) of 21 December 1965, named Declaration on
the Inadmissibility of Intervention in the Domestic Af-
fairs of States and the Protection of their Independence
and Sovereignty, UN Member States have recognised
that absolute compliance with the principle of the
non-intervention in the internal and external affairs
of other States is essential for the achievement of the
purposes and principles of the UN and that “direct
intervention, subversion and all forms of indirect in-
tervention are contrary to these principles™. There-
fore, States expressed their condemnation of the use
or encouragement of economic measures to coerce
another State into subordinating the exercise of its
sovereign rights’, a prohibition that was declared to
the same effect in Resolution 2625 (XXV)*.

There was also a significant change in the ways
in which intervention can be expressed. On the one
hand, all States were recognised as having an “inal-
ienable right” to decide on their political, economic,
social and cultural systems and to do exercise such
right without any kind of interference from any other
State in any form'’. On the other hand, the Resolu-
tion also emphasized that no State may resort to or

> Para. 1.
¢ Para.1.

encourage the resort to mechanisms of economic,
political or other nature and which, in the end, may
lead to the subservience of another State and the sub-
ordination of the exercise of its sovereign rights or
even to guarantee any type of advantage that would
not be given in case that State decided freely'.

The evolution of the UN approach to unilat-
eral coercive measures had one of its highlights the
adoption of Resolution 3201 (S-VI), of 1 May 1974,
which proclaimed the Declaration on the Establish-
ment of a New International Economic Order". This
Declaration, which proposed to end an international
economic order considered to be in conflict with “de-
velopments in international political and economic
relations”", determined that the then new interna-
tional economic order shall be founded, among oth-
ers, in the principles of sovereign equality, of self-
determination of all peoples and of noninterference
in the internal affairs of other States®. Finally, it was
recognised that this Declaration shall be one of the
most elementary and important sources to regulate
the economic relations between all peoples’c.

Later, the UN General Assembly adopted Reso-
lutions 36/102 (1981) of 9 December, which imple-
mented the Declaration on the Strengthening of Inter-
national Security, and 36/103 (1981) of 9 December,
which adopted the Declaration on the Inadmissibility
of Intervention and Interference in the Internal Affairs
of States". The States that voted favourably Resolu-
tion 36/102 intended to reinforce the duty to refrain
from any kind of threat or use of force, interference,
interference as well as the prohibition of pursuance
of political and economic coercion measures able
to violate the sovereignty, territorial integrity, inde-
pendence and even the security of other States'®. As
for Resolution 36/103, it is recognised the duty of

7" This Resolution was approved with no votes against, 109 votes in favor and only the abstention of the United Kingdom,
leaving no doubt as to the unanimity and compromise reached around its value.

8 Preamble.

° See para. 2 of UNGA Resolution 2131 (XX) of 21 December 1965.

1 Principle Ill.

" This rule is exemplary in nature. It is thus possible to identify from the text possible domains through which sovereignty

is pursued without disturbances or limitations.
2 Para. 2.

3 The Declaration on the Establishment of a New International Economic Order was adopted without a vote.

4 Preamble of Resolution 3201 (S-VI).
> Under subpara. a) of para. 4.
6 Para. 7.

86.39% of voting states.
8 As set out in subpara. a) of para. 3.
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States to abstain from measures that may be demon-
strations of intervention in the internal or external
affairs of other States'.

From here, the UN General Assembly began to
adopt similar Resolutions every two years, which re-
inforces the global commitment to combat unilateral
coercive measures. These resolutions incorporate the
prohibition of resorting to unilateral economic coer-
cive measures as part of the Declaration on Principles
of International Law concerning Friendly Relations
and Cooperation among States in accordance with the
Charter of the United Nations™.

Resolution 38/197 of 20 December 1983 stressed
that some peripheral economies are a frequent target
of threats or the application of coercive measures as a
form of exercise of political pressure®’, condemning
the conduct of economic measures by certain Powers
as a way to condition other countries on the exercise
of their sovereign powers®. It also reaffirmed the ob-
ligation to abstention from threat or application of
commercial restrictions, blockages, embargoes and
other hostile measures of an economic nature that
violates the provisions of the United Nations Char-
ter, in particular, the principle of non-intervention®.

In the same way, Resolutions 39/210 of 18 De-
cember 1984, 40/185 of 17 December 1985, 41/165
of 5 December 1986 and 42/173 of 11 December
1987, were later adopted. The last three first empha-
sized Resolution 152 (VI) of 2 July 1983, from the
United Nations Conference on Trade and Develop-
ment (UNCTAD), which reiterated the obligation
of all states to refrain from the application of hos-
tile economic measures. It should be recalled that
UNCTAD's Resolutions have no binding effects to
the same extent as the resolutions of the UN Security
Council, although, as with the resolutions of the UN
General Assembly, they may have declarative effects
on international customary law and constitute proof

% As it derives from para. k) of part Il of point 2.

of international law, either through the amplitude of
the interpretation of general principles and norms,
or through the recognition of new principles, stand-
ards and rules [Schwartz 1977:531].

Finally, these Resolutions accompanied the Re-
port of the Secretary-General published in 1984,
which confirmed the violation of the principle of
non-intervention through the use of hostile meas-
ures in the economic domain, due to the harmful
effects they cause for the targeted States in the eco-
nomic and social spheres and because they end up
coercing them in the exercise of sovereign powers,
and disputes and disagreements should be resolved
by peaceful means*.

Regarding some specific instruments, Resolution
42/22 (1987), which approved the Declaration on the
Enhancement of the Effectiveness of the Principle of
Refraining from the Threat or Use of Force in Inter-
national Relations, does not appear to replace Reso-
lution 36/102 (1981), but rather complements it and
dispels some doubts caused by the lack of consensus
that occurred when covering a set of realities that are
likely to degenerate into the threat or use of force.
These instruments emerged in addition to Resolution
31/91 (1976), which already denounced any form of
interference through any economic act, regardless of
the bilateral relations conducted and the economic
and social systems®.

All these Resolutions thus assist in the inter-
pretation of the application of the provisions of the
United Nations Charter relating to the principle of
non-intervention and, in the specific case of Resolu-
tion 42/22, its paragraph 7 even places armed inter-
ventions at the level of other forms of interference
or attempted threats against the political, economic
and cultural elements of the State®. In this context,
it is worth highlighting that the principles of sover-
eign equality and self-determination correspond to

20 See Resolutions 44/215 of 22 December 1989, 46/210 of 20 December 1991, 48/168 of 21 December 1993, 50/96 of 20
December 1995, 52/181 of 18 December 1997, 54/200 of 22 December 1999, 56/179 of 21 December 2001, 58/198 of 23
December 2003, 60/185 of 22 December 2005, 62/183 of 19 December 2007, 64/189 of 21 December 2009, 66/186 of 22
December 2011, 68/200 of 20 December 2013, 70/185 of 22 December 2015, 72/201 of 20 December 2017, 74/2000 of 19
December 2019, 76/191 of 17 December 2021 and 78/135 of 19 December 2023.

21 Preamble.

2 Para. 1.

% Para. 4.

24 UN General Assembly: Report of the Secretary-General: Economic measures taken by developed countries for coercive
purposes, including their impact on international economic relations. October 16, 1985. URL: https://digitallibrary.un.org/
record/99968/files/A_40_596-EN.pdf (accessed 24.08.2025).

% Para. 3.

% This position had already been adopted, for example, in para. 3 of Resolution 31/91.
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the right of all peoples to self-determination freely
and without external interference, and it is the duty
of States to respect the exercise of this right. It should
also be underlined that no State may use or encour-
age the use of economic, political or other measures
to force another State to subvert the exercise of its
sovereign rights”.

Thus, it can be observed that the UN Security
Council, driven by the resolutions of the UN Gen-
eral Assembly until the beginning of the 1970s, took
a position with regard to the principle of non-inter-
vention, strengthening the assertion of this principle
in instruments with unquestionably binding effects,
such as Resolutions, and recognising coercive meas-
ures as an expression of unlawful interference. In-
deed, it is imperative to recognise that, despite the
difficulties of the UNSC in reaching consensus with
a view to approving Resolutions related to current
international affairs, texts such as Resolution 387
(1976) of 31 March, which recalls, in the preamble,
the principle that “no State or group of States has the
right to intervene, directly or indirectly, for any rea-
son whatever, in the internal or external affairs of any
other State”, were nevertheless approved.

Previously, Resolution 330 (1973) of 21 March
had already been approved with 12 votes in favour
and abstentions from France, the United Kingdom
and the United States, in which the UN Security
Council took a firm stand against the activities of
companies that deliberately attempt to coerce foreign
countries and requested that all States refrain from
using or encouraging the use of any type of coercive
measures against States”. Although this Resolution
was adopted in the context of Latin American coun-
tries, it nevertheless declares the interpretation to be
made of international law in relation to the entire in-
ternational community.

In short, the UN Security Council recognised the
manifestation of acts of interference through eco-
nomic means, with Resolution 330 (1973) ending
up following the understanding already expressed at
the General Assembly regarding the various types of
interference®. By adopting this instrument, the UN
Security Council required all States to demonstrate
their good faith in complying with the principle of

non-intervention and paved the way for holding State
Governments accountable for actions carried out by
private agents abroad aimed at coercing States that,
because they are in a position of dependence on for-
eign investment, could end up exercising their sover-
eignty in a conditional manner.

It is also worth noting, although little explored by
the International Court of Justice in the case concern-
ing Military and Paramilitary Activities in and Against
Nicaragua (Nicaragua v. United States of America),
the fact that the Court defended, in the abstract, that
the non-continuation of economic support and the
imposition of unilateral coercive commercial meas-
ures by a State on a third State may not always repre-
sent a violation of the principle of non-intervention®.
However, by noting that this understanding is based
on the description of specific facts reported by Nica-
ragua, the ICJ left open the hypothesis that certain
unilateral coercive measures may constitute acts of
interference contrary to international law if they are
intended and capable of conditioning the free exer-
cise of sovereignty by the authorities of the State in
question.

Indeed, in the abstract, the ICJ considered that a
State is not obliged to maintain commercial relations
for longer than it understands it should do, in the ab-
sence of a treaty of commitment or other specific ob-
ligation. However, in the event of such an agreement
coming into force, an abrupt cessation of commercial
relations could constitute a violation of the principle
of non-intervention®'.

In this regard, it is important to remember that
the draft UN Security Council Resolution $/17172
of 9 May 1985, presented by Nicaragua, was submit-
ted to a vote paragraph by paragraph due to the risk
of the initiative being vetoed by the United States, as
Washington recognised that the trade embargo and
other coercive economic measures would be incon-
sistent with the principle of non-intervention in the
internal affairs of States and, consequently, would be
obliged to cease its policy towards Nicaragua.

The first seven paragraphs from the preamble
were adopted — always with no votes against but with
some abstentions, — but the 8" paragraph, where it
was proposed that the UN Security Council would

27 Paras. 8, 15 and 16 of the Declaration annexed to Resolution 42/22 of 18 November 1987.

% Para. 1, 2.

2 The Resolution refers directly to the UNGA Resolution 2625 (XXV).

%0 International Court of Justice: Case concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America). Judgment of 27 June 1986 (hereinafter Nicaragua v USA). Para. 245, 276. URL: https://www.icj-cij.
org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf (accessed 24.08.2025)

31 Nicaragua v USA. Para. 245, 276.
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express concern about the US trade embargo and
other coercive economic measures against Nica-
ragua, had 13 votes in favour, the United Kingdom
abstained and the US vetoed. Regarding the provi-
sions condemning the situation and calling on States
to refrain from actions of this nature, practically all
Member States voted in favour, but they were reject-
ed, once again, by the US veto®.

The remaining paragraphs were adopted and,
thus, Resolution 562 (1985) was approved, in which
the UN Security Council also recognised the inalien-
able right of States to sovereign equality. Despite the
US veto, it is not possible to take value from the rela-
tively unanimous understanding of States that eco-
nomic coercive measures constitute acts of unlawful
interference under International Law, binding the
States that have spoken out in this sense and contrib-
uting to the confirmation or, at least, the formation
of an international customary norm.

In the end, in the abstract, it is imperative to dis-
tinguish two distinct forms of economic interference.
Firstly, direct interference in the economic system of
a State, with the interfering State defining or influ-
encing the characteristics of that system. The second
involves the possibility of exercising economic inter-
ference through indirect interference in the econom-
ic system of a State, due to the latter being exposed
to a set of unilateral coercive measures imposed by
the interfering State, which are likely to significantly
affect the performance of an economy and the living
conditions of the population of the targeted State.

More recently, in 2025, the UN Special Rap-
porteur on the negative impact of unilateral coer-
cive measures on the enjoyment of human rights
adopted the Guiding Principles on Sanctions, Business
and Human Rights (hereinafter Guiding Principles).
Although this is a soft law instrument, it still has a
significant level of enforceability, as it can be useful
in declaring and contributing to the clarification of
State practices and contributing to the affirmation of
relevant customary law in this field, increasing pre-
dictability and legal certainty.

Simultaneously, the Guiding Principles have the
added benefit of reflecting an attempt to codify legal
concepts and principles to be observed by all States,
business enterprises and the UN and all interna-
tional organizations, following several autonomous

reports previously issued by the UN Special Rap-
porteur. Considering this, the Guiding Principles are
a unique and important instrument considering the
greater difficulty to adopt a UN-sponsored treaty on
the matter, especially having in mind the protection
of human rights, as well as the development of stand-
ards to avoid over-compliance and minimize side ef-
fects for the populations of the countries affected by
unilateral coercive measures.

According to the Guiding Principles, the concept
of unilateral coercive measure corresponds to any
type of measures adopted by States or regional or-
ganizations against third States without or beyond
any UNSC decision and which are not in conformity
with obligations deriving from any source of inter-
national law or are able to fit the notion of “wrong-
ful act” and entail international responsibility for the
perpetrator of such act, regardless of the announced
intention or objective®.

Thus, this notion offered by the Guiding Principles
opposes an understanding prevailing within the EU
that both the Union and the UNSC have legitima-
cy to impose sanctions on States in order to pursue
international peace and security [Portela, Meissner
2022:84]. In fact, there is no legal basis in interna-
tional law attributing the EU legitimacy to adopt any
restrictive measures outside the scope of what inter-
national customary norms, in general, and the Draft
Articles, in particular, recognise as legally accepted.

Some doctrine considers that interference is law-
ful under international law only in cases where it is
accompanied by the threat of the use of force or other
forms of coercion [Ronzitti 2016:39]. However, as is
clear from the above, political propaganda intended
to subvert or alter the political situation in a State,
actions intended to contaminate the representative
agents of a State in order to subvert the sovereign will
of the people and direct or indirect support for the
emergence and activity of pressure groups or move-
ments and associations of a political nature consti-
tute manifestations of a prohibition of intervention,
which includes, as demonstrated, the inadmissibility
even of defamatory campaigns against a State be-
cause they are likely to generate instability.

Finally, some of the principles established by the
UN Special Rapporteur are totally innovative and
may increase awareness and deterrence towards

32 UN Security Council: 2580th meeting. May 10, 1985. URL: https://digitallibrary.un.org/record/144417/files/S_PV-2580-

EN.pdf (accessed 24.08.2025).
3 Guiding Principles. P. 12.
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States who make use of unilateral coercive measures.
If, on the one hand, the Principles of Proportional-
ity* and Due Diligence® appear to be too vague and
may open the way for broader understandings of
their application, on the other hand, the Principle of
Humanity foresees the recognition of criminal and
civil liability for the adoption of unilateral coercive
measures that impact on human rights and affect
humanitarian concerns® and even if and the Ac-
cessibility of humanitarian assistance may easily be
accepted as having an instrumental legal value and
complements the Hague Conventions of 1899 and
1907 and the Geneva Conventions of 1949 and their
Additional Protocols®.

3. The European Union’s “restrictive measures”

Within the framework of the European Union,
unilateral coercive measures are called “restrictive
measures’, a semantic clarification that intentionally
excludes the word unilateral, but which, in practice,
does not remove the illicit nature of EU decisions,
since they are hostile measures that Brussels intends
to apply to third States and which exceed or are extra-
neous to any decisions taken within the framework
of the Security Council. As we shall see, the purpose
of restrictive measures is the same as that of unilat-
eral coercive measures: to force a change in policy by
a third State without it having carried out lawful or
unlawful acts against the Union or any Member State
[Portela 2010:105-106].

Another distinctive feature between UN Security
Council sanctions and the unilateral coercive meas-
ures of the European Union is that, while the former
result from an agreement of different sensibilities
and wills, in the European Union, the dynamics in
the decision-making process suggest the instrumen-
talization of the Union for the universalization of
agendas of the dominant economies. All this reflects
a long-rooted trend within the European Union and
already justified by the realist tradition: the use of in-
ternational organizations to impose the decisions and
interests of States with greater prominence, dragging
the remaining States along under the justification of
a supposed common cause [Kropatcheva 2022:452].

3% Guiding Principles. P. 14, 15. Para. 15.
% Ibid. P. 23, 24. Para. 24.

% Ibid.P. 11. Para. 10.6.

37 lbid.P. 12. Para. 11.

Among the most emblematic cases, it is worth
noting the fact that the European Economic Com-
munity (EEC), for example, had already been used
by the United Kingdom, in the early 1980s, to re-
inforce the credibility of British punitive claims
against Argentina [Martin 1992:150]. More recently,
in the 2010s, Sweden launched a similar campaign
regarding Rwanda, although in practice there is no
truly coherent criterion in decision-making [Saltnes
2017:560].

These actions were not pursued by mere chance,
starting by being deepened at a structural level in the
European Union. In the case of this organization, the
path was more intensely followed after the commit-
ment made in the London Report of 13 October 1981.
In this document, the then 10 EEC member states
recognised that the Ten were far from having expres-
sion proportional to the combined power they had in
an international reality marked by a world of grow-
ing uncertainty and global tension, which is why the
organization had the “need for a coherent and united
approach to international affairs™®.

The subsequent European integration treaties
did nothing more than materialize a ‘principle of
uniformity;, in light of which States reduce their au-
tonomy in order to reinforce a common position. In
terms of unilateral coercive measures, Article 29 of
the Treaty on European Union (hereinafter TEU), in
the version of the Treaty of Lisbon, constitutes the
legal basis for decision-making, since it provides that
the Council of the European Union “shall adopt de-
cisions which shall define the approach of the Un-
ion to a particular matter of a geographical or the-
matic nature”, hence all Member States “shall ensure
that their national policies conform to the Union
positions”

There is no doubt that this decision is binding,
since it derives from general obligations the duty to
promote Union objectives, one must have in mind
the prohibition of venire contra factum proprium
and, under Article 288, paragraph 4, of the Treaty on
the Functioning of the European Union (hereinafter
TFEU), “a decision shall be binding in its entirety”.
Although the Union's positions are adopted by unan-
imous vote of the Council, the Member States are de-

38 CVCE: Report on European Political Cooperation (London. 13 October 1981). December 18, 2013. URL: https://www.

cvce.eu/content/publication/2002/1/18/869a63a6-4c28-4e42-8c41-efd2415cd7dc/publishable_en.pdf

24.08.2025).
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prived of the autonomy to decide on sanctions alone
if the Union is responsible for the matter in question
[Geiger 2015b:135].

Here too, the Union has shown resistance to the
pluralism of positions. The qualified majority re-
quired between 1997 and 2002 is now effectively con-
verted into unanimity, which is seen, in theory, as a
way of preventing a Member State from being bound
by a decision against its will [Geiger 2015a:95]. How-
ever, as already happened with Hungary, the Union
has already admitted resorting to Article 7, para-
graph 1, of the TEU, in 2024, a solution that would
follow what happened on 15.12.2023 when Viktor
Orban was convinced to leave the voting room to en-
sure unanimity.

It could therefore be fallacious to make believe
that the unanimity rule in the way the Council oper-
ates reflects an intention to give greater value to the
individual positions of each State, since, in theory,
any type of solution is admissible to make a position
prevail, without the Union's constitutional treaties
providing for effective control mechanisms [Voinik-
ov 2024:60].

Indeed, it is interesting to look at the evolution
of the EU's approach to unilateral coercive measures
and see how the Union has not only normalised but
also aggravated its stance on the measures, moving
closer to the hostile approach of the US towards third
States. This perspective is justified by the intention
of, more than having a position on a subject, aiming
to interfere and shape an event or subject to its own
needs: in 1981, the EU strategy aimed at adopting
common positions; in 1996, a concept was adopted
that already admitted the adoption of sanctions;
in 2007, the rule and legal basis were established
and the regime of unilateral coercive measures was
coined with the name “restrictive measures”.

The Treaty establishing the European Community
began to mention, after 1997, the urgent measures
necessary to “interrupt or to reduce, in part or com-
pletely, economic relations with one or more third
countries” (Article 301). Although back then there
were already in force EU decisions on the adoption
of unilateral coercive measures, until June 2004 there
was no official EU strategy on this subject and the
concept of “restrictive measures” only came into ex-
istence three years later.

Note that the Treaty establishing the Europe-
an Community, between 1997 and 2002, with the
amendments introduced by the Treaties of Amster-
dam and Nice, referred to a “common position’,
while the Treaty of Lisbon brought the notion of a
“position of the Union” The position ceased to be

16

that of the States (“common”) and was replaced by
the position of an international organization (“of the
Union”). The latter, together with other elements that
have been imposing themselves on the functioning
of the institutions of the European Union, reflects
a drift of the Union towards a federal State model,
which still generates controversy today, but is recog-
nised as a reality [Larsen 2021:23, 191].

Therefore, the position that for decades and since
the foundation of the European integration project
was a minority (federalism), after the defeat of the
infamous Constitution project for the European Un-
ion, adjusted itself with the Treaty of Lisbon and de-
veloped through the institutions an increasing de fac-
to federalism with losses for the until then prevailing
intergovernmental position. In the end, discussing,
negotiating and defining a common position among
the 10, 12, 15 or 27 became irrelevant: the Member
States lost the autonomy and decentralization of the
past and became a mere instrument that concen-
trates power and legitimacy in the European Union.

It must be admitted that this drift, which has as
a practical corollary the EU's increasing prioritiza-
tion of the adoption of unilateral coercive measures,
is due to the inability of the Union to create its own
military force, which is why the EU invested heav-
ily on the possibility of sanctions playing a role in
international crises and has accepted the increasing
dependence on this mechanism over time [Giumelli,
Hoffmann, Ksigzczakova 2021:2]. In this way, the EU
continues what was already predicted in the London
Report, having long been motivated by the need to
“seek increasingly to shape events and not merely to
react to them”.

Having all this in mind, it seems quite clear that
the EU’s motivation when adopting restrictive meas-
ures is more based on pursuing geopolitical inter-
ests, rather than, how some EU scholars consider,
a consequence of “humanitarian concerns” [Kreutz
2015:195, 214]. And such decisions on adopting
sanctions come, most of the times, in reaction to
US unilateral coercive measures [Meissner 2022:81],
which also reflects lack of independence from the EU
to pursue its own foreign policy and demonstrates
the significant impact of US administrations in EU
bodies, using the latter to extend and expand its in-
fluence to third States in Europe [Lonardo 2023b:75].

Therefore, the EU, attempting to affirm itself as a
normative power, has been relying on unilateral coer-
cive measures to assert the Union as a relevant actor
in the international system. To this end, it has devel-
oped a set of legal instruments that, at first glance,
appear to be intended to comply with international
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law, such as the Guidelines on implementation and
evaluation of restrictive measures (sanctions) in the
framework of the EU Common Foreign and Security
Policy (hereinafter Guidelines)* and the Basic Princi-
ples on the Use of Restrictive Measures (Sanctions)®.

However, this regulatory process does not shy
away from presenting serious flaws. By way of exam-
ple, Council Regulation (EC) No. 2271/96 of 22 No-
vember 1996, which implemented the Union’s block-
ing statute against third parties’ legislation, is the
clearest sign of the inconsistency that characterises
the EU's international projection through norma-
tive instruments: the criterion for determining the
lawfulness of unilateral coercive measures by third
parties is not really based on any legal principles, but
depends exclusively on the potential negative impact
that the measures adopted by the USA have, in the
abstract, for the Union itself.

At the same time, the Guidelines, in their 2018
update, state that the adoption and the implementa-
tion of restrictive measures must always comply with
international law and must respect human rights and
fundamental freedoms*. However, strictly political
and arbitrary motivations outside the UN Security
Council's decisions, the typical opacity in the deci-
sion-making process and the absence of guarantees
and reaction mechanisms for the targeted individu-
als are recurrent in the EU sanctions adoption pro-
cesses, denouncing the unilateralism of the so-called
“restrictive measures”.

3.1. The European Union's unilateral coercive
measures against Russia

The features identified above are evident in the
EU’s approach to Russia. If the Council's position
were legally sound and consistent with internation-
al law, the reasons underlying the adoption of the
Council Regulation (EC) No. 2271/96 of 22 Novem-
ber 1996 would remain as regards the EU's position
towards Russia, given that the Community proposes
to contribute to the development of world trade in a
harmonious way and it also commits to progressively
pursue the abolishment of restrictions on interna-
tional trade. In the end, in the absence of a UNSC

decision that enables the Union to adopt “restrictive
measures” against the Russian Federation, it is im-
portant to understand whether such measures are
not, in fact, examples of unilateral coercive measures
or whether they fit into any of the concepts already
provided for in the Draft Articles.

Indeed, the coup d'état carried out in Ukraine and
which resulted in the removal of Viktor Yanukovych
from power in February 2014 opened the door to
threats against Russian-speaking communities and
against the Russian Federation. The materialization
of the self-determination of the Republic of Crimea
and its consequent integration into the Russian Fed-
eration, on 17 March 2014 were not welcomed by the
collective West, whose States launched, individually
or as a whole, a hostile campaign against Moscow,
through the adoption of normative instruments that,
to this day, continue to constitute the basis of policies
of unilateral coercive measures.

In practice, this event helped the dominant pow-
ers in the EU to align their position on Russia and to
drag along the Member States with less prominence,
thus putting pressure on the formation of common
positions on the approach to the Russian Federation.
For decades, much thought has been given to what
the Union's interests would be for Russia, and Rus-
sia's approach has been determined on an individual
level based on the interests of each state [Fernandes
2022:43].

The first mechanism adopted by the European
Union was Council Decision 2014/145/CFSP of 17
March 2014, which imposes restrictive measures in
respect of actions considered by the Union as un-
dermining or threatening the territorial integrity,
sovereignty and independence of Ukraine. The fact
that this instrument has registered an average of 6
amendments per year since it was implemented (66
amendments as of 24.08.2025) is, in itself, significant,
as it allows us to interpret the constant dynamics of
the Union's institutions as a reflection of the inabil-
ity of the Council of the European Union to take a
minimally solid, coherent position, in accordance
with international law and capable of providing legal
certainty to its recipients.

39 Council of the European Union: Guidelines on implementation and evaluation of restrictive measures (sanctions) in the
framework of the EU Common Foreign and Security Policy. December 3, 2003. URL: https://data.consilium.europa.eu/doc/
document/ST%2015579%202003%20INIT/EN/pdf (accessed date: 24.08.2025).

40" Council of the European Union: Basic Principles on the Use of Restrictive Measures (Sanctions). June 7, 2004. URL: https://
data.consilium.europa.eu/doc/document/ST-10198-2004-REV-1/en/pdf (accessed date: 24.08.2025).

4 Council of the European Union: Sanctions Guidelines — update. May 4, 2018. URL: https://data.consilium.europa.eu/doc/
document/ST-5664-2018-INIT/en/pdf (accessed date: 24.08.2025).

Moscow Journal of International Law - 3 - 2025

17



BOMPOCHI TEOPUW

A. Teppeinpo

The constant updating of measures to be taken
and people to be sanctioned attests to the instabil-
ity of the European Union's leadership in terms of
certainty about the results that these measures will
produce. This evidence is likely to generate such legal
uncertainty for individuals to such an extent that it
can only be exceeded by the obiter provided by the
UK Court of Appeal expanding the scope of the UK’s
sanctions regime against the Russia Federation to
any Russian citizen because it considered that Presi-
dent Putin “could be deemed to control everything in
Russia” since the Russian Head of State is, according
to this Court, “at the apex of a command economy”*.

It should be noted that, as can be seen from the
first version of Article 6 of Decision 2014/145/CFSP,
the European Union anticipated that the restrictive
measures initially contemplated would be sufficient
to prevent the Russian Federation from exercising
its sovereign powers until 17 September 2014, and
would therefore be in force conditionally until this
date. However, more than 60 amendments later and
countless structural changes to Decision 2014/145/
CFSP, it is now expected that this instrument will be
in force until 15 September 2025*.

Another instrument adopted was Council Regu-
lation (EU) No. 269/2014 of 17 March 2014, which
imposes restrictive measures in respect of actions
undermining or threatening the territorial integrity,
sovereignty and independence of Ukraine. It should
be noted that what was initially a legal instrument
aimed at applying restrictive measures to 21 Russian
citizens has quickly undergone changes, has become
endless and covers, as of 24.08.2025, a group of 1958
individuals and 641 legal persons.

More recently, the EU adopted Council Regula-
tion (EU) 2024/2642 of 8 October 2024, concerning
the application of restrictive measures in view of
what is considered to be “Russia’s destabilizing activi-
ties” As of 24.08.2025, this instrument was amended
five times, covering a total of 47 individuals and 15
legal persons, and its scope of application is so wide
(from “information manipulation” to the “instru-
mentalization of migrants”) that it can technically
address any phenomenon or threat felt within a EU
Member State.

In the end, the successive sanctions packages
inspired the Russian Federation to reconfigure its
economy, its domestic and foreign policies and even
the national legal framework, ultimately putting Rus-
sia on a pace of permanent adaptation that already
allows the country to anticipate any sanctions pack-
ages that will likely be adopted in the future [Timo-
feev 2024:154]. The case of Western sanctions against
Russia confirms the thesis that unilateral restrictive
measures imposed by some States today do not have
any standard or form and do not follow any specific
and scientific criteria [Boklan, Koval 2024:21].

However, it should be noted that the way in which
the EU designs its sanctions policy against Russia is
primarily based on a strategy aimed at areas and tar-
gets with strictly political motivations and as general
and abstract as possible, in order to avoid, in a con-
siderable number of measures, the intervention of
the CJEU [Lonardo 2023a:4-5]. After all, the great-
er the individualization and detail of the measure,
the greater the need for the Council's discretionary
power to be subject to judicial scrutiny by citizens
affected by the measures. And, with the consequent
challenge of the measure, the possible effectiveness
and shielding of the arbitrary political action of the
Council becomes more exposed, since the more
objective the restrictive measures are designed, the
more they risk being challenged by those targeted
before the community justice system.

It can therefore be said that the constitutional ba-
sis on which the European Union was built and on
which it operates favours the use of discretionary de-
cisions as a way for the competent body of the Union
to ensure effective compliance with the measures it
approves. This approach exposes a paradox that is
easy to understand but difficult to conform to: in-
stead of seeking to support the restrictive measures
adopted in the Union's guiding normative instru-
ments, as a way of reinforcing legitimacy, the Coun-
cil tends to avoid judicial oversight by the TFEU and
internal jurisdictions by favouring restrictive meas-
ures based on generic and abstract criteria.

This characteristic form of action by the Council
has resulted in the annulment of several sanctions
against individuals, due to the lack of sufficient con-

42 Court of Appeal: Mints -v- PJSC National Bank Trust & PJSC Bank Okriteie Financial Corporation. October 6, 2023. URL:
https://www.judiciary.uk/wp-content/uploads/2023/10/Mints-v-PJSC-judgment-061023.pdf (accessed date: 24.08.2025).

4 As of 24.08.2025.
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nection between the targeted person and the situa-
tion it intends to combat* or because they are based
solely on their family relationship®. These cases rein-
force the conviction of arbitrariness and lack of rigor
of the EU Council in taking decisions on sanctions
and in proving the allegations made for listing a per-
son or entity [Ali 2024:337].

At the same time, the conduct already described
suggests the fear that the restrictive measures adopt-
ed may not correspond to the standards of legality
inherent to the existence of the Union itself, gener-
ating doubts among those applying the law and in
the community itself. After all, unlike the Member
States, where political decisions can be disputed by
judicial bodies, in the European Union, in terms of
sanctions, the Union aims to assume de facto exclu-
sivity over the application of restrictive measures,
thus avoiding the need for national parliaments and
internal courts to take a position and summarizing
decision-making to the representatives of each Mem-
ber State in the EU in the competent political bodies.

Based on the above, it seems naive to us to say
that the “adoption of sanctions is justified by norms
and values rather than by particular interests that
the EU holds” [Giumelli, Hoffmann, Ksigzczakova
2021:5]. As already demonstrated, the use of norma-
tive instruments to apply unilateral coercive meas-
ures does not, in itself, generate any conviction of
legality; on the contrary, it serves to disguise the
EU Council's inability to legally justify the choice of
the targeted individuals and entities. In the end, it is
concluded that these measures are part of a set of ac-
tions adopted with strictly political motivations but
“under the guise of the international legal construct”
[Vylegzhanin, Nefedov, Voronin, Magomedova, Zo-
tova 2021:51].

Hence, it seems simplistic to evaluate the adop-
tion of unilateral coercive measures by the EU against
the Russian Federation based on the principle of pro-
portionality and to conclude that such measures are
disproportionate “due to their impact on third par-
ties” [Hofer 2023:19]. In fact, although Hofer identi-
fies what States can do when a serious breach of a

4 Case T-304/22 Fridman v. Council. ECLI:EU:C:2024:31.

4 CaseT-212/22 Prigozhina v. Council. ECLI:EU:C:2023:98, 105.

4 Article 53 of the Vienna Convention on the Law of Treaties.

peremptory norm of international law occurs, the
scholar does not refer that such breaches foreseen on
articles 40 and 41 are applied only for norms “accept-
ed and recognized by the international community
of States™¢ and whose application shall be addressed,
in particular, by the competent international organi-
zations where the States involved have membership
status, following the principle pacta tertiis nec nocent
nec prosunt, or, in general, by the United Nations.

And here, although Hofer quoted the commen-
tary of the ILC on the Draft Articles, the same docu-
ment expressly recognises that the serious breaches
dealt with in articles 40 and 41 shall be addressed by
the “competent international organizations’, includ-
ing the UNSC and the UNGA®. And, with the excep-
tion of the jurisdiction of the International Criminal
Court towards some States Parties to the Rome Stat-
ute, in the case of aggression, the Security Council is
the only legitimate entity that can define the scope of
aggression, qualify an event as aggression and take
decisions on the matter*.

This means that, even if, as Hofer recognises, the
prohibition of aggression is both a jus cogens norm
and an erga omnes obligation, the Russian Special
Military Operation was never declared as aggres-
sion by the UNSC and hence such qualification can-
not be made by an isolated group of States — which
don’t even compose the majority of the international
community, as is the case of the combined West.
This way, not only the EU is not in a vertical posi-
tion towards the Russian Federation, but only the
UNSC is in the case of aggression, reason why the
EU has no legal powers to impose unilateral restric-
tive measures, thus making Hofer’s concern “regard-
ing how far States can go when adopting sanctions”
senseless: when articles 40 and 41 of the Draft Ar-
ticles establish that “States shall cooperate to bring
to an end through lawful means any serious breach’,
they mean, as ILC clearly stated, through the United
Nations and not through entities with no hierarchy
towards a third State and, thus, never through eco-
nomic warfare (unilateral coercive measures), which
are unlawful as already demonstrated.

47 International Law Commission. — Yearbook of the International Law Commission — 2001. Vol. Il. Part Two. New York/Geneva:

United Nations. 2007.P. 113.
4 |bidem.
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4. Are the EU’s “restrictive measures” against
Russia legal?

In the economic domain, a State may perceive the
unlawfulness of a behaviour from the exercise of sov-
ereign powers by another State through the degree of
protectionism that the latter imposes on its economy
and having in mind the implementation of policies
that favour greater State participation in the econo-
my and reduce private initiative or through resistance
to the entry of economic agents from a State with a
nuclear economy and the capacity to assume control
of strategic assets. Thus, the fact that most economic
relations depend on the participation of private law
entities places the responsibility of the State where
they operate on making decisions that are assumed
to be potentially harmful to the interests of the States
of origin of these economic agents, which, under no
circumstances, is to be confused with the expropria-
tion regime [Zavershinskaia, Boklan 2025:74].

In this context, coercive measures may constitute
violations of the principle of non-intervention if they
are unilateral in nature, a characteristic that cannot
be set aside by mere political considerations by the
institutions of the Union. In order for unilaterality to
be excluded, it is necessary to demonstrate the exist-
ence of a direct causal link between the conduct of
the State concerned and the interests of the Union.

Naturally, the Union, in the Sanctions Guidelines,
supports a broad approach that allows it to extend
restrictive measures in situations where links exist
with the EU based on a notion that allows it to cover
a broad notion of territory of the European Union,
which includes not only aircraft and vessels of Mem-
ber States, but also citizens, companies and other
entities incorporated or constituted under Member
States’ law and even any business celebrated, even if
in part, within the European Union®.

However, it is not enough for an event to occur in
a Member State or for any entity or legal act to simply
be present in a EU Member State. Indeed, the mere
solidarity of the European Union with a lawful or un-
lawful act against a Member State or the attempt to
claim legitimacy by means of an official document
does not justify the intervention of the Union, and it
is imperative to demonstrate that the EU as a whole

4 P.19, para. 51.

is also affected by the event that justifies the adop-
tion of sanctions [Geiger 2015¢:778]. Outside this
context, the issue is not particularly controversial
at present, and the ILC has decided it in determin-
ing Articles 49 to 54 of the Draft Articles: “restric-
tive measures” will only be lawful if they meet the
conditions of the international law on reprisals and
the right to resort to countermeasures was restricted
to the directly injured State [Dawidowicz 2007:334].

In the specific case of the restrictive measures
adopted against the Russian Federation, the set of
events invoked by the EU to justify the approval of
hostile mechanisms against Russian interests reveal
the absence of a causal link, either with the EU or
with any Member State. The facts described to sup-
port the adoption of sanctions do not have any direct
or indirect link with the Union, and only cover as-
pects between the Russian Federation and Ukraine.
Geoeconomic [Luttwak 1990:17] ambitions over
Ukraine cannot therefore be accepted as sufficient to
justify the adoption of reprisals by the EU.

At the same time, the resolutions of the General
Assembly, including the most important Declara-
tions on intervention, reinforce the thesis that hostile
economic policies, including those aimed at unilat-
eral economic sanctions against third States, may not
only be capable of diminishing their independence
but may even produce unmeasurable harmful effects,
insofar as they affect nearly all categories of human
rights, from civil and economic to social, cultural
and right to development [Douhan 2024:294]. It was
in this context of growing sensitivity of the interna-
tional community to the direct and collateral effects
of sanctions that the Report of the UN Secretary-
General, dated 01.08.2018, entitled Towards a New
International Economic Order™.

Here, it was recognised that the spirit and prin-
ciples already enshrined in the Declaration on the
Establishment of a New International Economic Or-
der of 1974 help, among others, to mitigate risks to
sustained economic growth, as well as to combat
injustices and inequalities and to promote equita-
ble growth®. Likewise, the potential and challenges
presented by the Declaration and the added value it
represents for humanity were listed, which attests to
the evident relevance of a legal instrument that, de-
spite having been adopted more than 50 years ago,

%0 UN General Assembly: Report of the Secretary-General: Towards a New International Economic Order. August 1, 2018.
URL: https://digitallibrary.un.org/record/4062933/files/A_79_320-EN.pdf (accessed date: 24.08.2025).

51 Preamble.
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was not an isolated act, reinforcing its influence on
the foreign policy of UN Member States, having been
referred to in other subsequent resolutions, such as
Resolution 42/165 of 11 December 1987 or Resolu-
tion 73/240 of 16 January 2019.

All the instruments identified to date and adopt-
ed within the UN framework are sufficiently clear
in demonstrating a global intention that recognises
the need for the international community to elimi-
nate the unilateral use of economic, financial or
trade measures that are not authorized by relevant
UN bodies or that violate the basic principles of the
unilateral trading system and affect, in particular, but
not exclusively, developing countries.

In view of the above, given the nature, charac-
teristics and implementation of the European Un-
ion's sanctions against the Russian Federation, it is
possible to conclude that the so-called “restrictive
measures” correspond, in fact, to unilateral coercive
measures, the unlawfulness of which arises from the
Union's illegitimacy to adopt sanctioning mecha-
nisms against third States and which were not subject
to UN Security Council sanctions nor did they carry
out acts directly against any EU Member State. The
disproportion and uncertainty of these measures, as
well as the opacity and arbitrariness in the decision-
making process are elements that aggravate the illicit
nature of the so-called “restrictive measures”.

5. Final remarks

Unless a UN Security Council Resolution au-
thorises and grants relative freedom in defining
sanctions — since the term sanction presupposes a
decision by a global collegiate body with primacy
in exercising jurisdiction to recognise illegal acts
and consequently apply sanctions as a way of avoid-
ing unilateralism — any other initiative is a unilateral
coercive measure against a State, since the particular
justice underlying retaliation for failure to comply
with an obligation towards the sanctioning State is
not to be confused with the latter assuming the role
of avenger of the community of States. It is assumed
that the sanction, due to its coercive nature, does
not depend on arbitrary factors and ideological and
geopolitical sensitivities that could increase hostility
between States, so that it is only accepted in the event
of contractual non-compliance and in due propor-
tionality.

52 Nicaragua v. USA. Para. 274.
3 Para. 19.
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The purpose of sanctions is clear: to bring a State
back to what a higher authority considers to be legali-
ty. However, this notion of legality cannot be assessed
individually by each State or by a regional organiza-
tion, reason why the community as a whole should
define sanctions, where the UN finds legitimacy. Le-
gality cannot have multiple faces or interpretations,
and a State or a minority group of States cannot im-
pose their vision of legality on the State actors with
whom they maintain a horizontal relationship, under
penalty of not being de facto legal.

In the end, we clearly disagree that, as some au-
thors put it, unilateral coercive measures are a “widely
recognized pressure valve in international relations”
supported by a “relative absence of strong legal con-
straints” given, among other reasons, that the IC]J (in
Nicaragua v USA) considered that “even a compre-
hensive embargo does not breach customary inter-
national law” [Chachko, Heath 2022:137]. Contrary
to such conclusions, the IC], first, admitted that any
debate over a given customary norm should be dis-
carded if there was a special treaty provision in force
on the same issue, and, second, never mentioned the
specific case of unilateral coercive measures®?. Thus,
the above-described legal framework demonstrates
that, yes, sanctions can work as a central mecha-
nism to enforce the international legal order and
consolidate its post-1945 essence against unilateral
use of force, however, only when such sanctions are
adopted under the UN environment and not by the
United States and the EU, as the as the same authors
advocate [Chachko, Heath 2022:138].

The international community has made a signifi-
cant progress in adopting a set of instruments that
support the recognition of the prohibition of econom-
ic interference, including through trade relations, so
that unilateral coercive measures, as they may affect
the economic, political and social situation of a third
State, are illicit in nature. Currently, the work carried
out by the OHCHR concludes that two elements must
be verified in determining the unlawfulness of a co-
ercive measure: coercion and the intention to force a
change in a State's policy that should be freely defined
by it in the exercise of its sovereign rights®. And these
are the two characteristics that are present in the Eu-
ropean Union's policies towards Russia.

Thus, the Union's motivations for adopting sanc-
tions against Russia are, in essence, wrong: the EU
tries to justify itself with Russia's violation of interna-
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tional law, but does so outside of any decisions of the
UN Security Council. In practice, the Council of the
European Union legitimizes itself and, consequently,
imposes sanctions on the Russian Federation with-
out any UN resolution, convention or treaty granting
it such powers or enabling the Union, which, in itself,
allows its restrictive measures to be attributed a uni-
lateral, and therefore unlawful, nature.
Simultaneously, the Council has also started to
adopt unilateral coercive measures that clearly fall
within the definition of secondary sanctions. Coun-
cil Regulation (EU) 2024/2642 of 8 October 2024
is a clear sign of that by adding to the list of sanc-
tioned entities with no ties to the Russian Federa-
tion, like the Groupe Panafricain pour le Commerce et
PInvestissement, the AFA Media, the Voice of Europe,
the Stark Industries Solutions Ltd. and the BRICS
Journalist Association. The latter case is, eventually,
the most serious example of the violation of the Prin-
ciple of Proportionality enshrined in the Guiding
Principles: it reflects not only an attempt to put pres-
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THE ROLE OF LEGAL RESEARCH
IN THE CODIFICATION AND PROGRESSIVE
DEVELOPMENT OF INTERNATIONAL LAW

INTRODUCTION. The UN Charter entrusts the
General Assembly with the obligation to “initiate
studies and make recommendations” to promote the
progressive development of international law and its
codification. This mandate is primarily implemented
through cooperation of States within the UN Inter-
national Law Commission (ILC). Beyond the ILC’s
work, the significance of scholarly research in inter-
national law - whether individual or collective - re-
mains debated, including the very validity of the term
“unofficial codification of international law”. This ar-
ticle explores the practical impact of legal scholarship
on the evolution of contemporary international law,
particularly in light of the UN Charter’s reference to
the “teachings of the most highly qualified publicists”.
MATERIALS AND METHODS. The article calls
attention to the relevant provisions of the UN Charter
(including such its integral component as the Statute
of the International Court of Justice), and to the ILC
documents, and to scholarly works on general inter-
national law, which cover its codification, progres-
sive development and historical dimensions-by both
domestic and foreign experts. Methodologically, it
employs general scientific approaches (analysis, syn-
thesis) and specialized legal methods, notably com-
parative legal analysis.
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RESEARCH RESULTS. The UN Charter notion “the
teachings of the most highly qualified publicists” means
a special part of the broader concept - “the science of
international law”. Merely addressing a particular
topic of international law is not enough for qualify-
ing its results as one of the “teachings” in the sense of
article 38 of the Statute of the International Court of
justice; a sort of key characteristics of such a “teaching”
are suggested: the scholarly (academic) nature of a
publication on the results of such international law re-
search; taking into account the system of international
law (that is, results of the research are not to be a frag-
mented presentation of a position regarding a specific
issue of international law in isolation from its overall
system); the professional achievements of the author
of a publication in the area of international law, their
recognition within the international scholarly com-
munity. The notion “the teachings of the most highly
qualified publicists”, as it is used in the UN Charter
and in its Commentaries, refers first of all to theoreti-
cal contributions on issues of international law that
are produced by scholars, either individually or collec-
tively; the term does not mean a document of a State.

DICUSSION AND CONCLUSIONS. The litera-
ture on international law demonstrates a variety of
opinions relating to the role of legal research in the
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development of international law and its systematiza-
tion, including different opinions as to the relation be-
tween the term “the science of international law” and
the “teachings of the most highly qualified publicists”,
as provided in Art. 38 of the IC] Statute. What is sug-
gested in foreign legal publications is, in particular,
a positive description of the list of international law-
yers whose works were already cited by the IC]. The
authors of this paper take a more critical approach,
identifying that in this list the majority are scholars
from the USA and Western Europe. In contrast, no
doctrinal contributions of scholars from Russia or
China, or from Africa or Latin America were cited
by the ICJ. Such underrepresentation of legal research
done in countries and regions noted above does not
mean that international laws scholarship is less de-
veloped in these regions that in the USA and Western
Europe. Rather the dominance of Anglo-Saxon legal

DOI: https://doi.org/10.24833/0869-0049-2025-3-24-43
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scholarship in the IC] practice is facilitated by other
factors, including political ones, as indicated in this

paper.
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POJ1Ib HAYYHO-INMPABOBbIX
UCCNEQOBAHUN B KOOANOUKALUN
U NMPOrPECCMBHOM PA3BUTUIA
MEMXAYHAPOOHOI'O NMPABA

BBEJEHMUE. [1Ipedycmompennas Yemasom Opearu-
sauuu Ob6veounennvix Hayuti (0anee - OOH) 06s-
3anHocmp Ienepanvroii Accambneu opeanu306vi6amo
UCCTIE008aHUS U 0eIAMb PEKOMEHOAUUU 6 UETAX «HO-
OUPEHUST NPOZPECCUBHO20 PA3BUMUS MeHOYHAPOO-

Moscow Journal of International Law - 3 - 2025

HO020 Npasa U ez0 KOOUPUKAUUU» BbINOTHAEMCS
8 HACMoAWee BPeMS Npesioe 6Ce20 NOCPeICnBoM co-
mpyoHuuecmea 2ocyoapcme 6 gopmame Komuccuu
mexnoyHapooHozo npaea OOH. Bue pabomvi smoti
Komuccuu ponv uccnedosaruti mexoyHapooHozo npa-
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6a (UHOUBUOYATIDHDLX U KOTIIEKINUBHDBIX) NO-PAZHOMY
OUeHUBACMCS, HAMUHAST C B0NPOCA O 1MOM, KOppeK-
MHO 71U 8000uUle YNOMPEONAMy MePMUH «HeoPULU-
AnvHAS  KOOUPUKAUUS  MeHOYHAPOOH020 Npasar.
B Hacmosweti cmamve uccnedyemcs, KaKkoeo npax-
muueckoe 67UAHUE HAYUHDIX MPYO06 HA COBePUleH-
C1MB0BAHUE COBPEMEHHO20 MeNOYHAPOOHO20 NPABA,
ocoberHo 6 kormexcme nonoxenuti Yemasea OOH o
«0oKmMpuHax Haubosee KEATUPUUUPOBAHHDLX CHelU-
ANUCINOB N0 NYOTUUHOMY NPABY».

MATEPUAIJIBI 1 METOJBI. VMcxoonvimu mame-
puanamu npu nodeomoske HACMoAwell Crmamol 6oi-
6panvt kommenmapuu k Yemasy OOH, 6 mom uucrne
K makoii e2o Heomwemnemoti wacmu, xkaxk Cmamym
Mesoynapoonozo cyoa OOH, doxymenmot Komuc-
cuu mexdyHapoorozo npasa OOH, HayuHble ny6nu-
Kauuu no obusemy meioyHapooHomy npasy, éKmo-
Uas UCCcne008aHUs 0 e20 KOOUPUKAUUU U PA3BUMUL,
€20 UCMOPUL, KaK 10020M06/IEHHLIMU OMeHecBeH-
HOIMU, MaK U 3apyOexcHbIMU NPaso6eoamu-meroy-
HAapooHuKamu. Vlcnonvzosanvl makue o0ueHAyUHble
Memo0bl NO3HAHUS, KAK AHANU3 U CUHINE3, 4 MAaKike
cneyuanvHole PUOUHecKUe Memoobl, 6KIH0UAT CPAB-
HUMenbHO-NPABOBOTi.

PE3YJ/IBTATBI VICCIIEHOBAHMUA. IIpedycmo-
mpenroe Yemasom OOH nonsmue «00oKmpuHbl Hau-
bonee K6ANUPUUUPOBAHHBIX CNEYUATIUCINOB 1O MY-
6nuuHomy npasy» 0603Ha4aem ocobvili KOMNOHeHM
6071ee WUPOKO20 NOHAMUS — «HAYKU MEHOYHAPOOHO-
20 npasar. Tonvko Uiy nposedeHUsT UCCTe008aHUS
KOHKPemHo20  60npoca MeHOYHAPOOH020 Npasa
He0oCmarmouHo 07 Moeo, 4rmobvL e2o pe3ynvmarol
MOXCHO Obl7i0 OmHecmu K «0OKMPUHAM» 8 CMbICTIe
cm. 38 Cmamyma Mexcoynapoorozo cyoa OOH;
1npedrnioseHbl HeKomopuie 6a306ble XAPAKMePUCUKU
Maxux «00KMpuH»: Hay4Holi (akademudeckuii) xa-
pakmep nyOnuKayuu pesynvmanos markozo mexioy-
HAPOOHO-NPAB0BO20 UCCTIEO0BAHUS; yUern Npu ucce-
006aHUL  CUCIMEMHOCU  MEeNOYHAPOOHO20 NPAasa
(m.e. pesymvmamvt Uccne006aHUs He OONHCHbL C60-
OuUmbvcs K pazmeHmMapHoil npeseHmauu KOHKpem-
H020 601MPOCA MEHOYHAPOOHO20 NPA6A, BbLPEAHHOT
U3 00uie20 KOHMeKCMA ez0 Cucmemvl); npogeccuo-
HAIbHble 0CMUIEHUS A8MOPA NyOIUKAYUL 10 MeH-
0yHApOOHOMY Npasy, ux npusHarue 6 mMexoyHapoo-
Hom HayuHom coobujecmee. TloHamue «OOKMpuHbL
Haubornee K6ATUPUUUPOBAHHDIX CHEUUANILICINOE 1O
nybnuuHomy npasy», uchonv3yemoe 6 Yemase OOH u
6 €20 KOMMeHMapusx, 0603Ha4daem, npexoe 6ceeo,
meopemuyeckue paspabomxi 60npocos MeioyHa-
POOHO20 Npasa, KOMOpPble BbINONIHEHbL HPAB06EIAMU,
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UHOUBUOYATILHO UTIU 8 KOZTIEKMUBE; IO NOHSIIMUE He
03Hauaem 00KymeHm, U30aHHbLIL Kakum-1ubo 2ocy-
dapcmeom.

OBCYXIEHVE U BBIBOJDBI. B mesdyHapooro-
npasosoii numepanype OmpasieHvt pasniuuHvle MmHe-
HUST 0 POTIU 1OPUOUUECKUX UCCTIE008AHUTI 8 PA3BUMUL
MeNOYHAPOOHO20 NPAsa U €20 CUCeMAMU3AuUL, 6
MOM YUC/e PA3TUUHDIE MHEHUST O COOMHOUEHUU
MePMUHOB «HAYKA MENOYHAPOOH020 NPABa» U «00K-
MpuHvl HAubonee KBANMUPUUUPOBAHHDIX CHEUUATU-
cmMos no nyénuuHomy npasy» (nociedHutl mepmun
npedycmomper cm. 38 Cmamyma MexcoyHapooHozo
cyoa OOH). B 3apy6esictoii men0yHapooHo-npaso-
801l IumMepamype npeonoHeHo, 8 HacmMHOCHU, NO3U-
MUBHOE ONUCAHUE CHUCKA IOPUCOB-MENOYHAPOOHU-
K08, by Mpyovl yumuposanuce MexcoyHapooHvim
cydom OOH. Asmopot Hacmostueil crnamou npudep-
HUBawMcs 6onee KPUMu4eckot OueHKU, BblABUS,
YUMo 8 IMOM cnucke OONLUIUHCINGO COCMABTISIOM
npasosedvt u3 CIIA u 3anaownoii Esponsi. Hanpo-
mue, Mexoynapoonvuti cyd OOH e npoyumuposan
HU 00H020 NPAB0B020 UCCIE008aHUS YueHbiX U3 Poc-
cuu, Kumaiicxoii Hapoowoii Pecny6nuxu unu Agpu-
ku u Jlamunckoti Amepuru. Takast OUCKPUMUHALUS 8
OMHOUEHUU HA38AHHBIX CIPAH U PE2UOHO8 He 03Ha-
uaem, umo MemOyHAPOOHO-NPABosas HAYKA 8 HUX
menee paseuma, uem 6 CIIIA u cmpanax 3anadHoii
EsponoL. [Jomunuposatie aneno-cakcoHcKux meioy-
HAPOOHO-NPABOBLIX  UCCTILO0BAHUTL 6  NpaKmuke
Mesoynapoonozo cyda OOH o6ycnoeneno, ckopee
8ce20, Opy2UMU NPUMUHAMU, 8 MOM YUCTIe NOTUMUYe-
CKUMU, KAK NOKA3AHO 8 HACMOSWeTl Crambe.

K/ITIOYEBBIE CJIOBA: mex0yHapooHo-npasosas
HAyKa, KOOUPUKAUUST MeNOYHAPOOHO20 Npasa, npo-
epeccusHoe passumue mex0yHapoOHoz0 npasa, 00K-
MPUHbL HAUbONee KBANUPUUUPOBAHHDIX CHEUUATU-
cmos no nybnuuromy npasy, Yemas OOH, Cmamym
Mesoynapoonozo cyoa OOH, eécnomozamenvhvie
cpedcmea 07151 onpedesieHUst NPABOBbHIX HOPM

TSI IIMTUPOBAHUS: Boinerkanun A.H., Cu-
raypu-lopckmit E.P. 2025. Ponb Hay4HO-ITpaBOBBIX
VICCTIEIOBaHWIT B KOAMQUKALNY U TIPOrPeCCHBHOM
PasBUTUY MEXIYHApOJHOTO IpaBa. — Mockosckuil
HypHan memdyHapooHozo npasa. Ne 3. C. 24-43.
DOI:  https://doi.org/10.24833/0869-0049-2025-3-
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Asmopul 3as6na10m 00 omcymcmeuu KoHpnukma
UHMmMepecos.
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1. Introduction

The UN Charter provides that the General As-
sembly shall initiate studies and make recommen-
dations, inter alia, for the purpose of “encouraging
the progressive development of international law
and its codification” (art. 13). Accordingly, the UN
General Assembly established in 1946 the Commit-
tee on the Progressive Development of International
Law and its Codification. In 1947, a subcommittee
of the Sixth (Legal) Committee of the General As-
sembly prepared a draft Statute of the International
Law Commission (ILC). The Statute was approved by
Resolution 174 (II) of the UN General Assembly the
same year [The work of International Law Commis-
sion ... 2007:4-6]. Members of the ILC, while being
drawn from various segments of legal community
(not only from universities and academia, but also
from the governmental structures), nevertheless sit
in their individual capacities, thus not representing
a government or a specific university [The work of
International Law Commission ... 2007:8-9].

The Establishing of the ILC did not mean its mo-
nopoly in progressive development of international
law and its codification. Moreover, another provision
of the UN Charter provides for the important role of
the teachings of specialists in public international law.
We refer to art. 38 of the Statute of the International
Court of Justice, which forms “an integral part” of the
UN Charter (art. 92). According to art. 38 of the ICJ
Statute, “the teachings of the most highly qualified
publicists of the various nations” are to be applied “as
subsidiary means for the determination of rules of law”.

In this context, this paper after the introduction
addresses the origin of legal research (Section 2) and
then focuses on the proper understanding of the
term “the science of international law” and its con-
ceptualization (Section 3). Then the authors of the
paper consider the phenomenon of the so called “sci-
entific codification” of international law (Section 4)
and the different interpretations of the provisions of
the UN Charter on “the teachings of the most highly
qualified publicists”, exposing the relations between
this term and the term “international law literature”
(Section 5), following with “Conclusion”

2. Brief Notes on the Origin of Legal Research
in general and of the Science of International Law
in particular

There were periods in the history of law when the
works of the most qualified lawyers played not a sub-

sidiary, but a dominant role in the determination of
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rules of law. Thus, introducing to the readers the Di-
gests (extracts from the works of outstanding Roman
lawyers), published under Emperor Justinian in 533
AD., Prof. LS. Peretersky writes that “the Digests con-
stituted the main subject of reception of Roman law
and therefore were the current law in some countries
of Western Europe for several centuries” [Peretersky
1956:3]; that in Roman law of that period the works
of lawyers played a more significant role than the
“imperial constitutions” and “edicta magistratuum”
(mainly legal acts of the praetors); that in the Roman
state, “during the period of the Republic and in the
first two centuries of the Monarchy the works of law-
yers had the main significance as a source of private
law” [Peretersky 1956:13]. Prof. L.A. Kamarovsky
and V.A. Ulyanitsky point out in their lectures on in-
ternational law: “Perhaps in no other branch of law
does the legal science have such a great significance
as in the sphere of international law. It should be
recognized as one of the main factors that created it.
Its representatives have repeatedly influenced inter-
national relations and contributed to the formation
of norms that govern these relations” [Kamarovsky
1908:19]. Prof. D.B. Levin writes in his monograph
on the science of international law in Russia: “Due
to the lesser codification of international law com-
pared to domestic law and the greater proportion
of general principles in it, the ideas put forward by
international legal science, more often fertilize inter-
national law with new norms” [Levin 1982:5]. Prof.
Levin, while citing the statements of a number of in-
ternational legal scholars, notes the “unique features”
of the theories put forward by Russian international
lawyers at the crossroads of the 19th and 20th cen-
turies: “the main interest of international commu-
nication is peace (Kapustin)”; “the importance of
public opinion for the development of international
law (Stoyanov, Korkunov)”; “the idea of international
cooperation of states” in various forms, such as “the
concept of the law of international governance (Mar-
tens, Kazansky)” or “the international protection of
rights (Korkunov)” or the concept of “the rights of
humanity (Kamarovsky)”. Of special importance are
the conclusions of the Russian publicists about the
utopian idea of a “world state” and that “internation-
al law can only exist if there are many independent
states” [Levin 1982:9-12]. Prof. Levin does not offer
a definition of the term “the science of international
law”, but notes its steady development during the
Soviet period: “Soviet science of international law,
which was far ahead of pre-revolutionary Russian
science of international law, is the heir to its best tra-
ditions: the ideals of international legality, interna-
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tional peace and cooperation, which distinguished
Russian science of international law from the con-
temporary science of international law in the West”
[Levin 1982:196].

The Russian and foreign authors have continu-
ously emphasized the particular cultural and civiliz-
ing role of the science of international law. It is noted,
for example, even in the 17th century one of the pio-
neers of the international legal scholarship H. Gro-
tius in his studies on the Bellum Justum argued, that
while the winner in a just war was entitled to punish
the vanquished, “he did not wish this right to over-
shadow all other considerations of justice and pru-
dence” [Bull, Kingsbury, Roberts 1992:23].

Despite this, unlike numerous developments of
early concepts of diplomatic law or concepts of the
law of war and peace, or of the law of international
treaties, well described in the world legal literature,
the science of international law as an object of re-
search is not that popular. This thesis, however, does
not cloud the fact that the legacy of these epochs
holds the most serious influence on the development
of theories and concepts of contemporary science of
international law. For example, the cosmopolitism of
the late Roman stoicism can be found in the concepts
of the French solidarist sociological school of inter-
national law. The political philosophy of D. Alighieri
set out in his treaties “Monarchia” of 1312-1313 [See:
Dante: Monarchy... 1992] had a certain influence on
the formation of the monistic doctrine of the famous
theorist of normativism in international law - H.
Kelsen (“Die Staatslehre des Dante Alighieri”, 1905)
[See: Lepsius 2017; Marras 2017; Reut 2015]. A prom-
inent French scholar of international law of the 20th
century R-J. Dupuy, in his original work on the phi-
losophy of international law and international com-
munity of 1989 (“La cléture du systéme international.
La Cité Terrestre”) refers to Augustine of Hippo [See:
Dupuy 1989]. The contemporary scholar of the law
of international treaties J. Klabbers creatively applies
the tradition of Aristotelian ethics to the study of the
legal basis of the “global governance” [See: Klabbers
2022]. Modern Chinese international legal scholars
emphasize the epistemological value of the philo-
sophical concepts of Laozi, Confucius, Mencius and
Sun Tzu in terms of understanding of the sources of
international law and the motivation for compliance
with its norms in the practice of States [Zhipeng He,
Lu Sun 2020:33].

Prof. G.I. Tunkin emphasizes that in the 19th and
at the beginning of the 20th century many lawyers
considered international law primarily as a “doctri-
nal law”, “the law of scholars” [Tunkin 1970:211]. He
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notes the significant difficulties that often arise when
establishing the existence of a particular norm of in-
ternational law or its interpretation; in this regard,
“the science of international law often provides sig-
nificant service” in this area [Tunkin 1970:212].
According to the 19th century British legal schol-
ar T. Twiss: “the true era from which we must date the
foundation of the great science, which is conversant
with questions of right that concern the fellowship of
nations, is the latter portion of the fifteenth century,
one of the most remarkable epochs in the annals of
legal science” [Twiss 1856:2]. Such view, in general,
seems to be generally widespread among the modern
scholars of international law. In essence, contempo-
rary Chinese international lawyers point to the simi-
lar thesis: “..it was in Europe, which had cast off the
medieval monolithic political order, that the mod-
ern sense of transnational relationships and docu-
ments of international law emerged, which also gave
birth to theories of international law in the modern
sense. It can be said that modern international law
had Western features from the beginning of its birth
and waved a banner for Western hegemony. For ex-
ample, starting from the contemporary recognized
humanist who had major influence on international
law, we can make a long list of international jurists:
Vitoria (Spain), Grotius (the Netherlands), Vattel
(Switzerland), Pufendorf and Bynkershoek (Ger-
many), Wheaton (the United States), Westlake (the
United Kingdom), or Oppenheim (Germany/UK),
Lauterpacht (UK), Henkin (US). This list shows that
the majority of the cornerstones of international law
theory were laid by Western scholars of international
law” [Zhipeng He, Lu Sun 2020:58]. With the emer-
gence of the above-mentioned figures in the Euro-
pean political and legal thought, the foundations of
modern science of international law were indeed
laid avant la lettre. However, M. Koskenniemi notes
that the complete formation of the science of inter-
national law occurred much later: “International law
emerged as a specialized profession and a branch of
law studies with a chair at universities only in the lat-
ter part of the 19th century. Before that, it was usually
studied in connection with - and sometimes merged
into - diplomatic history or political philosophy.
From the outset, its self-understanding was histori-
cally informed. This undoubtedly reflected the sense
among international lawyers that they were part of a
cosmopolitan project that had a long pedigree some-
times derived from Enlightenment philosophy but
increasingly from earlier times, from Hugo Grotius,
16th century Spanish humanists or even Stoic cos-
mopolitanism” [Koskenniemi 2004:61]. H. de Waele
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also adheres to M. Koskenniemi’s points in his study
on the development of the Dutch international legal
science at the beginning of the 20th century: “As is
well known, international law occupied only a mar-
ginal place in academia across the world up until the
second half of the 19th century. The very first dedi-
cated professorship was established in 1851 at the
University of Turin, predating the Chichele chair at
Oxford (1859) and the Whewell chair in Cambridge
(1867). Overall, the discipline is considered to have
been slow in obtaining a slot in university curricula”
[de Waele 2020:1009].

By the end of the 19th century a general trans-
formation of the discourse on the legal foundations
of the international community of States also takes
place. International law begins to shed the skin of
the “jus publicum Europaeum”. The general paradigm
shifts in emphasis from the religious and national
characters of peoples to the “minimum standards of
civilization”, which opens the entry of non-Western
states into the Family of Nations.

Ambassador E.R. Voronin, in his research dedi-
cated to one of the luminaries of the Russian interna-
tional legal science, prof. EE. Martens, notes: “Mar-
tens and the followers of his teachings (M.A. Taube,
B.E. Nolde and A.N. Mandelstam) laid the founda-
tion for the understanding of international legal sci-
ence as a real means capable of preventing the move-
ment toward a war that became apparent in the late
19th - early 20th centuries “in the context of growing
antagonisms and confrontation between two military
coalitions - the Entente and the Triple Alliance” [Vo-
ronin 2015:26-27]. European researchers of the his-
tory of the science of international law point to the
important role of the French lawyer and statesman E.
Laboulaye and the Russian lawyer D.I. Kachenovsky
in the institutionalization of international law in the
period 1840-1870 of the XIX century, through their
“deep involvement in the construction of extensive
academic ties” with professional communities, asso-
ciations of researches and law journals [Cahen, Al-
lorant 2021:112].

One of the pioneers of the “Third World Ap-
proaches to International Law”, R.P. Anand empha-
sizes that before the emergence of the international
legal order based on the UN Charter, it was believed
that modern international law is exclusively a prod-
uct of Western European Christian States or States
of European origin and, therefore, is applicable only
between them [Anand 2004:25].

Yet, some contemporary international legal schol-
ars also argue about the supposed «loss» of the civi-
lizing and truly progressive significance of the teach-
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ings (doctrines) of international law. For example,
prof. A. Carty notes: “Historically at least one strand
of doctrine, the natural law as distinct from the posi-
tivist approach, was supposed to offer a transcend-
ent standard against which the practice of States can
actually be judged as nugatory. Whether one uses
the contemporary technical terms ‘null and void’ to
describe the effects of this doctrinal activity, it does
definitely claim that there is a human responsibil-
ity to resist and disregard offending state practice”
[Carty 2012:978]. This thesis contains an important
remark regarding the “loss” of the doctrines of inter-
national lawyers of their connections with their his-
torical philosophical and cultural foundations and,
as a consequence, the functional reduction of their
general significance.

While considering the historical role of H. Gro-
tius, A. Carty points out that his continuing relevance
lies in his reiteration of the classical ancient standard
of the reasonable conduct: “Grotius distinguishes the
openly presented so-called justifying reasons from
real underlying motives of statesmen. Reason can ap-
pear to provide a coherent argument for war, but the
underlying motive is still a desire for riches, glory,
and empire. Right reason should be able to balance
arguments and this is a matter of the exercise of a
quality of judgment which should be free of ambi-
tion as from envy” [Carty 2012: 983-984]. A. Carty
puts the essence of this provision in the beginning
of his “Philosophy of International Law” as well: “In
a sense the tradition was pre-democratic and pre-
liberal, in that it is always assumed that somehow
there will be present a group of erudite and morally
serious people who are able to wrap up legally sig-
nificant human actions in the texture or framework
of reasonableness. It is also assumed that standards
are universal and everywhere the same, not only in
space but also in time. This favors an old-fashioned
form of interdisciplinarity, which now appears as
mere eclecticism. The doctrinal writer will look to
history, philosophy, and even literature to support
what appears to him just and reasonable in the cir-
cumstances” [Carty 2007:2]. Criticism of this kind,
which we believe can be associated with the para-
digm of the so-called “Critical Legal Studies” [See:
Critical International Law ... 2014], is called upon
to “expose” the fundamental problem of the contem-
porary science of international law. The research of
an international lawyers certainly is not limited by a
function of interpretation and clarification of the po-
litical will of a concrete state or other subject of inter-
national law in the process of norm-compliance and
rule-making.
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3. The Science of International Law: the Con-
ceptual Understanding

An American philosopher and legal scholar R.R.
Foulke argues that “the science of international law is
the systematic study of the conduct of independent
states, which is nothing more than the philosophy
of international law” [Foulke 1919:465]. Philosophy
and international legal science indeed exist in a mu-
tual influence. For example, prof. S.V. Chernichenko
points out that in “the philosophical dimension of in-
ternational law” it is impossible to completely avoid
its “intersection” with the issues of international law
theory [Chernichenko 2009:649, 653]. The philo-
sophical study of international law is characterized
by an approach that considers first of all its values,
ideological content, including the fundamental ideas
of maintaining international peace, harmonization
of interests in the international community of States,
such values as justice and equality in the relations of
States and etc. While the science of international law
predominantly studies the actual legal scope of the
existing norms of international law, applying a con-
crete conceptual apparatus adopted by States. In this
regard, prof. V.A. Vasilenko defines the science of in-
ternational law as “a system of knowledge obtained
by scholars about the nature of international law and
the regularities of its emergence, development, for-
mation and functioning” [Vasilenko 1988:203].

A somewhat different approach is proposed by
the Chinese international lawyer prof. Huang Jin,
based on the concept of “macro-science of interna-
tional law”. According to him, at the present stage of
its development, the law governing relations between
states is no longer the traditional “public interna-
tional law” but constitutes “the sum total of the legal
conduct rules with binding force which represent the
harmony of state wills and governing all kinds of in-
ternational relations (not the political relations be-
tween states only). The science of law, which studies,
at a macroscopic angle, those international statutes
systematically and scientifically, is the very macro-
science of international law” [Huang Jin 1993:383].

Prof. R.A. Kalamkaryan offers his vision of the
triad “theory, doctrine and philosophy” of interna-
tional law: “The teachings in the field of the science
of international jurisprudence logically show the
immediate subject of study - the doctrine and the

scholar’s own vision of a separate area of science —
theory. Being extremely abstract in their essential
content, the teachings carry a certain philosophi-
cal conception and can well be designated in the
aspect of philosophy. Thus, within the framework
of the process of studying the subject of the teach-
ings of international law, we distinguish theory,
doctrine and philosophy” [Kalamkaryan 2006:101].
Prof. S.V. Chernichenko does not quite agree with
this approach. Firstly, he does not designate such
an “subject of a study” as “the teachings of interna-
tional law”. Secondly, S.V. Chernichenko writes that
“when considering international law in a philosophi-
cal light”, one should “avoid such terms as “subjects
of international law”, “international legal relations’,
“State sovereignty”; these terms “do not have a philo-
sophical connotation’, they “refer to the doctrine of
international law or, more precisely, to the theory of
international law”. The scholar notes, that at the same
time “the interweaving of philosophy and the theory
of international law is here inevitable” [Chernichen-
ko 2009:636-637].

In terms of judicial practice, the importance of
legal research was well defined in a New York State
Supreme Court decision, and was subsequently re-
ferred to by the Supreme Court of the United States
in the Paquete Habana case (1900)": “..the presump-
tion will be very great in favor of the solidity of their
[established writers] maxims; and no civilized na-
tion that does not arrogantly set all ordinary law and
justice at defiance, will venture to disregard the uni-
form sense of the established writers on international
law” [Janis, Noyes 2006:71]. It is easy to see that a
similar idea was expressed much earlier (in the 19th
century) by the renowned Swiss international lawyer
J.K. Bluntschli: “If at present Wheaton and Philli-
more, Wilden and Kent, Heffter and Oppenheim
agree among themselves on a certain theoretical po-
sition, we are naturally inclined to recognize it as the
beginning of modern international law even it is not
confirmed treatises and its application in practice is
still doubtful” [Bluntschli 1876:74]. We note, how-
ever, that even for the 19th century, such a role of the
results of international legal research as a source of
international law is exaggerated.

G.M. Danilenko emphasizes that the expert
community of international lawyers traditionally
plays a crucial role in clarifying and resolving con-
tradictions in the application of customary norms

' The Paquete Habana, 175 U.S. 677 (1900). - Justia U.S. Supreme Court. URL: https://supreme.justia.com/cases/federal/

us/175/677/ (accessed date: 03.08.2025).
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of international law [Danilenko 1988:28]. Prof. S.V.
Chernichenko notes that the means revealing the
existence of customary rules of international law,
although called “subsidiary sources of international
law”, “can be attributed to a greater or lesser extent
to evidence of the existence of customary norms”
[Chernichenko 2014:166]. Other international legal
scholars, however, do not reduce the role of interna-
tional legal research only to “evidence of the exist-
ence of customary norms” of international law. Prof.
Yu.Ya. Baskin notes the positive role of the achieve-
ments of the science of international law in eliminat-
ing gaps in it “as a whole”: both in treaty and cus-
tomary international law [Methodology of research
... 1986:115]. C.C. Jalloh, a member of the UN In-
ternational Law Commission, notes: “Whereas the
teachings of publicists are only somewhat present
in the judgements of the IC]J, with a relatively small
number of main judgments referring to them, schol-
arly works are quite prominent in the separate opin-
ions of individual judges as well as in the rulings and
judgments of numerous other international courts
and tribunals. They are also common in decisions
of regional and other international tribunals. These
include, out of many possible examples, the African
Court of Human and Peoples’ Rights, the European
Court of Human Rights, the International Tribunal
for the Law of the Sea, the Inter-American Court of
Human Rights..” [Jalloh 2021:196].

Researchers also pay close attention to the mu-
tual influence of one legal system on another, thanks
to comparative legal studies carried out by interna-
tional lawyers in different states, starting from the
works of H. Grotius. Among the striking examples of
such mutual influence, C.W. Jenks notes the fact that
in Turkey the law of the Ottoman Empire was thor-
oughly modified by the adapted introduction of the
Civil and Civil Procedure Codes of Switzerland, as
well as the Criminal Code of Italy [Jenks 1958:110];
the pioneers in the study of this reception were the
legal scholars represented in this case by the Interna-
tional Committee for Comparative Law [See: Ham-
son 1953]. Furthermore, Chinese law in the first half
of the 20th century also underwent changes under
the influence of Western legal experts, especially in
the context of the work of the Commission on Ex-
traterritoriality, created following the results of the
Washington Conference of 1922 [Jenks 1958:111].

C.W. Jenks emphasizes the significance of com-
parison of international legal doctrines of scholars
from different countries for the professional growth
of any international lawyer, including legal practi-
tioners: “..as international law has evolved towards
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universality, an appreciation of varied legal systems
has become an increasingly important safeguard
against the danger of approaching international legal
problems on the basis of too limited outlook and too
narrow experience” [Jenks 1958:417]

Prof. I. I. Lukashuk writes: “If a scholar deeply
studies the actual real life and correctly expresses
its needs, then his works are capable of exerting a
very significant influence on international law. Let
us recall Hugo Grotius, who reflected in his works
the needs and ideas of the forming bourgeois society.
Therefore, a significant number of the provisions he
defended were subsequently embodied in the norms
of international law... With the development of so-
ciety, social relations become increasingly developed
and complex. Successful legal regulation of them is
completely impossible without the ever-wider use
of science. This fully applies to such a particularly
complex area of social relations as international rela-
tions. Undoubtedly, the role of scholars in the gen-
eral process of international lawmaking will increase.
The experience of the UN International Law Com-
mission is of particular interest in this regard” [Lu-
kashuk 1966:99-100].

In the most popular English-language textbook
on international law prof. M. Shaw asserts: “His-
torically, of course, the influence of academic writ-
ers on the development of international law has been
marked. In the heyday of Natural Law it was analyses
and juristic opinions that were crucial, while the role
of state practice and court decisions was of less value.
Writers such as Gentili, Grotius, Pufendorf, Bynker-
shoek and Vattel were the supreme authorities of the
sixteenth to eighteenth centuries and determined the
scope, form and content of international law. There
are still some writers who have had a formative im-
pact upon the evolution of particular laws, for exam-
ple Gidel on the law of the sea, and others whose gen-
eral works on international law tend to be referred
to virtually as classics” [Shaw 2017:84]. Thus, it is
well known that the principle of Freedom of the Seas
and the inadmissibility of subordinating its waters
to the authority of individual States was put forward
as early as 1609 by H. Grotius in his famous work
“Mare liberum” [See: Grotius 1609] and this princi-
ple has received universal recognition by states, be-
coming one of the main principles of international
law [Kozhevnikov 1947:136]. The name of K. von
Bynkershoek is associated with the early experience
of legally defining the outer limits of the territorial
waters, which, taking into account the international
practice of the 18th century, was determined by the
scholar to be proportionate to a cannon shot from the
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coast (about 3 nautical miles). I. Brownlie and some
other legal scholars point to the constitutive role of
the doctrine of the French legal scholar G. Gidel in
defining the concept of the contiguous zone in in-
ternational law of the sea [Brownlie 2008:34]. And
probably the most striking example from the history
of the Russian science of international law, one may
assume, is the well-known “Martens Clause” in inter-
national humanitarian law, which, as V.S. Ivanenko
notes: “..outlived the scholar himself, being success-
fully carried through the 20th century into the 21st
century and continues to fulfill its noble mission of
protecting victims of war in various unforeseen situ-
ations” [Ivanenko 2022].

Thus, the contemporary role of the science of in-
ternational law is very broadly defined, including its
important significance on scholarly (that is, unoffi-
cial) systematization of international law and as sub-
sidiary means for the determination of rules of law.
Not all international lawyers distinguish between the
science of international law and its “doctrines” (the
teachings) in the sense of Article 38 of the Statute
of the International Court of Justice. Without mak-
ing such a distinction, prof. A. Carty uses the term
“doctrines” of international law when discussing the
mechanism of its formation. A. Carty points out that
the doctrines of international lawyers must be recog-
nized as having a greater role to play; without them,
according to the author, international law “cannot
develop’; the doctrines of international lawyers play
a “creative role” in international law [Carty 2019:50].

A similar assessment is reflected in the writings
of another British legal scholar: “In the absence of
a legislator and an enforcer, international law would
become pure subjectivism if its validity depended
only on the perception of the rules’ of each indi-
vidual State; to avoid such subjectivism, the author
proposes to give an even greater role to ‘the teachings
of specialists in international law” [Allot 1971:79, 95-
96; Carty 2019:52].

But should the notion of “the science of interna-
tional law” (the content of this notion is not specified
in the UN Charter) and the notion of “the teachings
of the most qualified publicists in of various na-
tions” — designated in this document as an “subsidi-
ary means for the determination of rules of law” - be
equated? M.V. Filimonova in her book on the sourc-
es of international law positively answers this ques-
tion: “...when it comes to the science of international

law, then it is permissible to include in this group of
sources everything that can help in obtaining infor-
mation about this subject - all evidence of coopera-
tion between states regardless of their characteristics
and legal force, decisions of international courts and
arbitrations; various doctrines and concepts and
other materials of the activities of non-governmental
organizations” [Filimonova 1977:303].

Let us offer a different statement: the notion of
“science of international law” is broader than the
term “the teachings of the most qualified publicists”
(as the latter is used in the UN Charter). Neither of
these notions, however, includes judicial decisions,
including judgements of the UN International Court
of Justice or awards of interstate arbitrations; accord-
ing to Article 38(d) of the Statute of the UN Inter-
national Court of Justice (ICJ]), “judicial decisions”
and “teachings of the most qualified publicists” are
not the same. Further, in deciding disputes submitted
to it on the basis of international law, the IC] does not
apply a single body of views prevailing in the legal
science of a particular State on a given question of in-
ternational law; but rather the ICJ selects individual
theoretical works, widely cited as “the teachings of
the most highly qualified publicists of the various na-
tions™; but the ICJ does consider all results of legal
research of all legal specialists in the world.

It is noteworthy that prof. Tunkin G.I. does not
classify the opinions of all the existing “public and
scientific organizations” as “the teachings of the most
qualified” legal publicists in the meaning of art. 38 of
the Statute of the International Court of Justice. Prof.
Tunkin notes, however, that if we are talking about
“special legal organizations” (such as, for example,
the International Law Association), then their intel-
lectual results occupy in the process of international
norms-formation occupy “generally the same place”
as the teachings of the most qualified publicists
[Tunkin 1970:213-214].

4, The Scientific Codification of International
Law

It's a common knowledge (within the so-called
“general theory of law”) that the codification of
law (along with the consolidation of law) is a type
of systematization of law [Black’s Law Dictionary...
2015:228; Legal Encyclopedia ... 2001:426-427]. It’s
asserted that codification is «only official» within na-

2 Statute of the International Court of Justice. - International Court of Justice. URL: https://www.icj-cij.org/statute (accessed

date: 03.08.2025).
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tional law [Legal Encyclopedia ... 2001:427]. As for
the codification of international law different opin-
ions are suggested by such soviet prominent scholars,
as professors EI. Kozhevnikov and A.P. Movchan.

According to prof. EI. Kozhevnikov, codification
of international law is realized primarily within the
United Nations - in such organs as the ILC, Disar-
mament Commission, the Committee of the Peace-
ful Uses of Outer Space etc. In addition to this, “un-
official codification of international law» also exists,
which “is considered as being more flexible” and is
carried out “by individual scholars and international
research organizations and communities” [Interna-
tional Law 1982:42-43]. In line with this approach
the literature on international law shows that early
attempts on “unoflicial (scientific) codification” of
the norms of international law largely belong to le-
gal scholars. For example, prof. R.A. Kalamkaryan
points out that the term “codification” itself, as ap-
plied to international law, belongs to the British
philosopher and legal scholar J. Bentham. The latter
developed the fundamental theoretical provisions
for creating a code of rules of international law in his
work “Principles of International Law” (compiled in
1786-1789, published posthumously in 1843) [Kal-
amkaryan 2008:8-9]. It is also well known that it was
J. Bentham who first coined the very term “Interna-
tional Law”, as opposed to the “Law of Nations”. Thus,
Bentham wrote: “The word international, it must be
acknowledged, is a new one; though it is hoped, suf-
ficiently analogous and intelligible. It is calculated to
express, in a more significant way, the branch of law
which goes commonly under the name of the law of
nations: an appellation so uncharacteristic that, were
it not for the force of custom, it would seem rather
to refer to internal jurisprudence. The chancellor
D’Aguesseau has already made... a similar remark:
he says, that what is commonly called droit des gens,
ought rather to be termed droit entre les gens” [Janis
1984:408]. Bentham considers of international law as
a law applicable only in relations between sovereign
states recognizing each other “as equals” [Philosoph-
ical Foundations ... 2018:430]. In academic circles
since the mid-nineteenth century, this approach can
generally be considered as dominant, proceeding
from the assumption that a State is an exclusive sub-
ject of international law.

Within this approach prof. V.P. Danevsky spoke
positively about the early scientific systematiza-
tion of international law referring to the work of J.
Bluntschli as an example: “..his work, presented in
the form of a code, combined a great deal of mate-
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rial and was written very vividly; it proves the viabil-
ity of the idea of codifying international law..” [The
Golden fund ... Vol. V. 2021:123]. From the histo-
riographical point of view, interestingly enough, an
American legal scholar J.B. Scott adds, that even
before the code of Bluntschli had appeared “David
Dudley Field, whose name is inseparably connected
with the codification of municipal law in the United
States, had proposed, at the meeting of the British
Association for the Promotion of Social Science, held
at Manchester, in September, 1866, the appointment
of a committee “to prepare and report to the Associa-
tion the Outlines of an International Code, with the
view of having a complete Code formed, after careful
revision and amendment, and then presented to the
attention of governments, in the hope of its receiv-
ing, at some time, their sanction” [Scott 1927:422].
Prof. V.I. Lisovsky also points out the important role
of the early scientific codification of international
law by G. Leibniz (“Codex gentium diplomaticus”)
and Abbé H. Grégoire (“Déclaration du droit des
gens”, which, following the lines of the Declaration
of the Rights of Man of 1789, formulated the rights
and duties of States according to international law)
[Lisovsky 1970:9].

In contrast to this prevailing approach, according
to prof. A.P. Movchan, the term “codification” (as it
is used in the UN Charter) does not mean any par-
ticipation of individual scholars. “Codification of in-
ternational law is a process of creating law; it is one if
the normative activity of States in their international
relations”. Thus, according to prof. Movchan, codi-
fication of international law “may have only official
character” [Movchan 1972:65-67].

Some authors do not speak about official or “sci-
entific” codification of international law; rather they
focus on the question whether an international doc-
trine get “the assent” of States or not. J.W. Foster, for
example, notes that “Grotius and the earlier publi-
cists had done much to create a public sentiment in
favor of a more rational and humane political sys-
tem, but international doctrines only become laws
when recognized and put in practice by the assent
of sovereign States” [Foster 1909:153]. Yet, it seems
unlikely that each teaching in the field of interna-
tional law actually passes through a “filter of recog-
nition” by each sovereign State. Moreover, we argue
that there is no need for such a procedure: the legal
science in the modern international legal order (as
opposed to the agreed expression of wills of sov-
ereign States) does not per se create international
legal rules.
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5. The “teachings of the most highly qualified
publicists of the various nations” (la doctrine des
publicistes les plus qualifiés des différentes na-
tions) as a special component of the science of in-
ternational law

The Russian and foreign academic publications
widely employ the term “doctrines”, often specify-
ing its national (state) affiliation - such as “Soviet’,
“Russian’, “American’, or “French” doctrines of inter-
national law - as well as its ideological orientation —
such as “socialist” or “bourgeois” international legal
doctrines.

It was demonstrated above, that concept of “the
science of international law” is broader in mean-
ing than the concept of “the teachings of the most
qualified publicists” in international law. But it is pre-
cisely the latter that is attributed in the UN Charter
to those means that are applicable to settlement of
international disputes.

In the 20th century, the dichotomous view of
“bourgeois” (“imperialist”) and “socialist” doctrines
of international law was shaped by the global ideo-
logical confrontation between different States: a)
with public ownership of the means of production
(the USSR and other socialist countries) on the one
hand; and, on the other, b) States whose economies
were based on private ownership of such means. Ac-
cordingly, in the works of prof. Tunkin G.L, a clear
distinction is drawn between “the two principal con-
ceptual models of the international system: socialist
and capitalist. The socialist conceptual model of the
international system reflects the laws of socialist soci-
ety” and the view of “the working class, its vanguard
united within the ranks of the communist parties”
The capitalist “conceptual model of the international
system reflects the laws of capitalist society” and the
view of its “ruling classes” [Tunkin 1983:86-133].

This approach was also reflected in the Dictionary
of International Law published in the USSR in 1986,
which explicitly referrers to “bourgeois” and “Soviet”
doctrines of international law [Dictionary of Interna-
tional Law 1986:76-78]. However, these formulations
were not repeated in the new (post-Soviet) edition
of the same dictionary [See: Dictionary of Interna-

tional Law 2014]. Prof. R. Mullerson, nevertheless,
emphasizes that contrary to the prevailing Western
perception of the Soviet doctrine of international law
“as monolithic”, it in fact encompassed a “multitude
of differing opinions and perspectives” [Mullerson
1989:494].

A concrete example supporting this view can be
found in the work of prof. L.A. Modzhoryan on inter-
national legal personality: “On the issue of the inter-
national legal personality of international bodies and
organizations, there are disagreements among Soviet
jurists. While S.B. Krylov recognizes only states and
nations fighting for their independence-those in the
process of forming their own national state-as subjects
of international law, and EI. Kozhevnikov argues that
although the United Nations as such is not a subject
of international law in the usual sense of the term, it
nevertheless ... is endowed with a number of highly sig-
nificant general and specific rights, D.B. Levin, when
asked, 'Can international organizations be considered
subjects of international law?" answers: 'Certainly, in
cases where these organizations possess, under their
charters, a certain sphere of independent rights and
obligations vis-a-vis individual states, particularly
the right to independently conduct foreign relations”
[Modzhoryan 1956:95].

Another example can be seen in the commentary
by prof. G.V. Ignatenko and prof. D.I. Feldman on
early Soviet conceptions of international law. While
acknowledging the positive contributions of E.A. Ko-
rovin and E.B. Pashukanis in critiquing “bourgeois
concepts of international law”, the scholars charac-
terize their attempts to develop “a Marxist-Leninist
theory of international law” as unsuccessful, failing
to reflect “the actual position of the Soviet State™.

It should also be noted that the “classics” of the
Russian international legal scholarship were very
careful in their use of the terms “international le-
gal doctrines” and “the science of international
law”, avoiding their conflation. In the classic so-
viet “Course of International Law” edited by prof.
V.N. Durdenevsky and prof. S.B. Krylov, the authors
refer to “the main trends in the science of interna-
tional law during the bourgeois era™ but do not clas-
sify these scholarly views as “doctrines” in the sense
of the aforementioned provision of the UN Charter.

3 Mezhdunarodnoe pravo: uchebnik [International Law: A Textbook]. Ed. by G.I. Tunkin. Moscow: Yuridicheskaya literatura

publ. 1982. P. 568. (In Russ.)

4 Mezhdunarodnoe pravo. Uchebnik [International Law. A Textbook]. Ed. by V.N. Durdenevsky, S.B. Krylov. Moscow: Legal
Publishing House of the USSR Ministry of Justice. 1947. P. 64. (In Russ.)
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Prof. EI. Kozhevnikov, while examining issues
related to the activities of the International Court of
Justice, speaks of the negative stance of the Soviet in-
ternational legal science toward various proposals by
Western jurists aimed at expanding the ICJ’s jurisdic-
tion. At the same time, Judge Kozhevnikov does not
conflate the UN Charter’s term - “the teachings of
the most highly qualified publicists” - with the term
“science of international law”, which is also widely
used [Kozhevnikov 1965:2-3].

A similar approach is taken by prof. Tunkin G.I.,
who refers to “Soviet international legal science” and
“the scholarly works of Soviet international lawyers”
but not to the “Soviet doctrine” [See: Tunkin 1962:1-
18] in the sense of Article 38 of the ICJ Statute.

In our view, the phrases such as “the Soviet doc-
trine” or “the Russian doctrine” of international law
(and similar formulations) may be appropriate when
an author seeks to denote the body of research by
scholars of international law from a given State dur-
ing a specific period - provided there is a genuine
consensus among prevailing scholarly views in that
state. However, interpreting the UN Charter’s term -
“the teachings of the most highly qualified publi-
cists” - as encompassing all the publications within
the Soviet international legal scholarship - seems to
be incorrect. It would be more accurate to refer to
such a collection of works as “the Soviet scholarly lit-
erature on international law”.

Similarly, it would be incorrect to generalize the
diverse publications of legal scholars from the USA
or Great Britain or France under the umbrella terms
“American’, “British” or “French” international legal
doctrines in the sense of Article 38 of the ICJ Statute.

In light of this, we assert again that the concept of
“the science of international law” is broader in mean-
ing than that of “the teachings of the most highly
qualified publicists” within the area of international
law. However, it is the latter that the UN Charter
includes among the sources applicable to deciding
international law disputes. But who are the “most
highly qualified publicists™?

During the drafting of the Statute of the Perma-
nent Court of International Justice (PCIJ), the mem-
bers of the Advisory Committee of Jurists referred
to various terms: “authors”, “writers’, “jurists’, and
“publicists” Initially, the mutually agreed term was
“writers™, but the Drafting Committee replaced it
in the authentic English text of the Statute with the
word “publicists” (in the French text: “publicistes”).
This formulation was retained in 1945 in the Statute
of the International Court of Justice, where the au-
thentic Russian text uses the term “cneyuanucmor’”
(in literal translation “specialists”)S.

According to prof. S. Sivakumaran of the Univer-
sity of Cambridge, the term “publicists” encompass-
es: a) Authors of textbooks, monographs, and other
scholarly publications on international law; b) Col-
lective expert bodies (such as the UN International
Law Commission, the International Committee of
the Red Cross, and the International Law Associa-
tion) [Sivakumaran 2017:3]. Under this interpreta-
tion, the phrase “the most highly qualified publicists”
in art. 38 of the ICJ Statute includes both individual
scholars and groups of experts working collectively
within international bodies and even non-govern-
mental organizations. However, was this the actual
intent of the States that negotiated the UN Charter?

Prof. Sivakumaran emphasizes the subjective na-
ture of determining whether a scholar is qualified as
“the most highly qualified publicist” under art. 38.
He argues that the quality of legal research should
take precedence over the author’s reputation [Siva-
kumaran 2017:9]. A different approach is proposed
by the French jurist C. Mouly, who asserts: “If the
term 'doctrines’ covers academic research, it does not
seem blasphemous to extend it to any legal writer who
participates in the discussion of arguments and ideas
that shape the law™.

However, as previously demonstrated, not every
legal writer is to be qualified as the “most highly qual-
ified publicist” under Article 38 of the IC] Statute.
Moreover, whether a particular study “shapes” inter-
national law is not solely a matter of quality. While

5 The term “writers of international law” was used by prof. F.F. Martens. See: [Martens 1996].

5 Let us recall that the International Court of Justice operates on the basis of a new legal document — the UN Charter,
including such an integral part of it as the Statute of the International Court of Justice. The Statute of the Permanent Court
of International Justice is not part of the current international law. This court itself has been abolished. See: [Krylov 1958;

Kozhevnikov, Sharmazanashvili 1971].

7 "Sila dénomination «doctrine» recouvre communément les universitaires, il ne semble pas sacrilége de I'étendre a tout auteur
d'écrit juridique qui participe au débat d'arguments et d'idées qui alimente le droit”. See.: [Mouly 1986:352].
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scholarly rigor is crucial in determining whether
a work constitutes a “doctrine” in the ICJ Statute’s
sense, other factors - such as the author’s profession-
al reputation and academic contributions - cannot
be ignored. For instance, in the practice of the IC]
and interstate arbitrations, one does not encounter
references to student research compilations, even
if they contain high-quality legal analyses. Instead,
the Court and arbitral tribunals cite works by world-
renowned international law experts with established
reputations. This is partly due to the requirement that
judicial and arbitral decisions in interstate disputes
must be persuasive. Some examples of frequently cit-
ed authorities include: British scholars such as D.W.
Bowett and E.D. Brown; prof. R. Kolb (University of
Geneva); Judge D. Anderson (International Tribu-
nal for the Law of the Sea); other international legal
scholars with comparable professional recognition®.

Further examples can be found in international
investment arbitration. In the well-known Salini
case, an ICSID tribunal, when defining the term
“investment”, referenced “legal authors”, particularly
highlighting the work of prof. E. Gaillard [See: Salini
Costruttori ... 2001; The Rules, practice ... 2012:99].

In this regard, it seems more accurate to speak
of an immanent connection between the quality of
legal research and the scholarly authority of an inter-
national law expert. This thesis is supported by the
drafting history of the Statute of Permanent Court
of International Justice (PCIJ) - the judicial body
of the League of Nations. As noted by the Polish
legal historian M. Mazurkiewicz: “Article 38 of the
PCI]J Statute does not diminish the role of the views
of leading authorities in international law. Their
work was intended to aid in the determination of
legal norms. The relevance of this role increased in
proportion to the authors scholarly standings, the
long-term validation of their arguments in practice
and the absence of subsequent doctrinal disputes”
[Mazurkiewicz 2017:172]. Against this backdrop,
Mazurkiewicz writes, “a debate unfolded” during
the drafting of the Statute. American Judge Kent as-
serted that only someone “who mocks justice” could
reject the presumption of correctness of a legal norm
derived from the opinions of “jurists”. British Judge
Phillimore went even further, “considering it possible
for the United Kingdom to accept a judicial decision
based solely on the provisions of legal doctrines” [Ma-
zurkiewicz 2017:172].

As for results of the research that may be qualified
as the “teachings of the most highly qualified publi-
cists” under international law, prof. S. Sivakumaran
suggests the following, in particular: a) digests (com-
pilations of materials on international law prepared
by legal scholars); b) textbooks on international law;
¢) monographs on international law; d) scholarly
commentaries on international treaties and other
sources of international law; e) papers on interna-
tional legal topics, published in academic journals;
f) publications by international law scholars in ON-
LINE blogs [Sivakumaran 2017:10-19].

With the exception of the last category, we are
ready to agree with this list, if the listed sources in-
deed constitute publicly available results of academic
research, the preparation of which and the quality
assessment thereof follow the established scientific
and disciplinary methodologies, including double
peer review. In contrast, ONLINE blogs, while they
may (de facto) contain scholarly analyses of certain
international legal issues, differ significantly from the
other sources mentioned above: they do not undergo
peer review by relevant experts; their preparation is
not bound by formal academic requirements, such as
the depth of research on the given issue, the author’s
awareness of existing scholarship, or the inclusion of
proper citations.

Moreover, actual international legal practice of
applying art. 38 of the IC] Statute does not indicate
the use of blog publications as «means for the deter-
mination of rules of law». While acknowledging the
growing influence of Internet in the modern world,
we assert that, at present, it is incorrect to charac-
terize ONLINE blog publications as the “teachings
of the most highly qualified publicists” within the
meaning of art. 38 of the ICJ Statute.

A separate assessment should be made regarding
the role of international law research conducted by
collective bodies of international legal scholars that
maintain close ties with states and intergovernmen-
tal organizations. Such expert groups may be directly
authorized by states or intergovernmental organiza-
tions to perform specific functions, including those
that effectively contribute to international law-
making. States typically possess legal mechanisms
to influence the appointment of members to such
collective law-developing bodies. Prominent exam-
ples of such entities include the United Nations In-
ternational Law Commission (ILC), as noted above.

8 See: PCA Case No. 2013-19. Award on Jurisdiction and Admissibility. - Permanent Court of Arbitration. URL: https://
pcacases.com/web/sendAttach/2579 (accessed date: 03.08.2025)
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International law scholars often emphasize its unique
role in this context, as it is “an official UN body” and
its opinions have been cited, not only in order to elu-
cidate treaties it has helped to draft, but also as evi-
dence of the general opinio juris [Lowe, Fitzmaurice
1996:84]. We would add that the quality of the ILC
materials depends inter alia on the quality of sources
which are chosen.

In this context it’s correctly highlighted the sig-
nificant role played by international law experts par-
ticipating in State cooperation mechanisms in their
personal capacity (such as special rapporteurs of
the ILC; experts providing testimony before inter-
state arbitral tribunals). As prof. S.V. Chernichenko
notes: “These individuals substantially influence
both the implementation of international law and
the development of its norms and specific deter-
minations in concrete situations” [Chernichenko
2009:646]. While acknowledging the general trend
of diminishing direct impacts of the legal teachings
as means for identifying international legal norms,
prof. G.I. Tunkin nevertheless emphasizes general
growing importance of the legal teachings in the
norm-creating process: “The enhanced role of pre-
paratory processes and, consequently, of experts
in the creation of international law norms signifies
the increased importance of doctrines in this field”
[Tunkin 1992:19].

Research produced by non-governmental as-
sociations of international lawyers (such as the In-
ternational Law Association or the Institute of In-
ternational Law) differs fundamentally from the
aforementioned intergovernmental bodies as the
latter lack formal legal connection between partici-
pating scholars and States of their nationality. Such
groups may exert both positive and negative influ-
ence as subsidiary means for determining applica-
ble legal norms. For instance, they may engage in
politically motivated interpretations of applicable

international law, as demonstrated by the Institute
of International Law's resolution concerning the
Special Military Operation to protect the Donetsk
and Luhansk People's Republics (the population of
which were against the coup d’Etat in Kyiv in 2014
[See: Vylegzhanin, Torkunova, Lobanov, Kritskiy
2021]. Western scholars further note that the ICJ]
judgments and separate opinions of its judges usu-
ally avoid specific references to reports and reso-
lutions of the Institute of International Law or the
International Law Association [Lowe, Fitzmaurice
1996:84]. A prominent Anglo-Australian jurist
prof. J. Stone, representing mainly sociological ju-
risprudence in international law, cautioned about
the potential negative consequences of imprecise
legal formulations, either by individual publicists
or by legal entities: “The superficial virtues of clar-
ity, certainty, and neatness of rules may, even when
they fail of State acceptance, constitute a serious blow
to international law as a means of social control”
[Stone 1957:18].

Despite these concerns, prevailing assessments of
the teachings of international legal scholars remain
largely positive. Prof. A. Carty observes, for example,
that international legal scholars gradually developed
theoretical perspectives on treaty law that ultimate-
ly found practical expression - in the 1969 Vienna
Convention on the Law of Treaties [Carty 2016:47].
Another significant doctrinal contribution concerns
the role of treaties as potential evidence of customary
international law norms. As prof. Carty emphasizes,
this function of international treaties was developed
through 19th century by international legal teach-
ings [Carty 2016:47].

In this context it’s appropriate to ask who in con-
creto are the authors of such teachings? In his ana-
lytical study S.T. Helmerson indicates a list of authors
of legal doctrines cited by the International Court of
Justice (see Table 1).

Table 1

International Court of Justice: the most cited international law experts’

Ne Names of international lawyers Number of citations | Citizenship (nationality)
cited by the Court' of the cited international lawyer"!
. Sh. Rosenne (1917-2010) 233 UK/Israel
2. H. Lauterpacht (1897-1960) 119 Austria-Hungary/UK
G. Fitzmaurice (1901-1982) 67 UK

° Based on: [Helmerson 2019:509-535, 534-535].

1 This section has been supplemented by indications of the years of life of the authors under consideration.

" "UK" - for“United Kingdom of Great Britain and Northern Ireland”. “USA” — for “United States of America” We have added
this section to clarify the citizenship of the authors in question. In the original table, S. T. Helmerson does not touch on this
issue, but it has, as we shall see later, a very serious significance for the interpretation of the statistics presented.
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4. | M.O. Hudson (1886-1960) 55 USA

5 L. Oppenheim (1858-1919) 53 Germany/UK
6. R. Jennings (1913-2004) 52 UK

7. C. de Visscher (1884-1973) 51 Belgium

8 I. Brownlie (1932-2010) 42 UK

9 A. Watts (1931-2007) 32 UK

9. ]. Stone (1907-1985) 32 Australia/UK
11. | G. Schwarzenberger (1908-1991) 31 Germany/UK
12. R. Higgins (1937) 30 UK

12. | O. Schachter (1915-2003) 30 USA

14. | G. Guyomar (1899-1982) 28 France

14. | E.J. de Aréchaga (1918-1994) 28 Uruguay

16. C. Wilfred Jenks (1909-1973) 24 UK

16. A. McNair (1885-1975) 24 UK

16. | E.Hambro (1911-1977) 24 Norway

19. J.L. Brierly (1881-1955) 23 UK

20. G. Guillaume (1930) 22 France

21. D. Anzilotti (1867-1950) 21 Italy

21. | M.S. McDougal (1906-1998) 21 USA

21. | C.H.M. Waldock (1904-1981) 21 UK

24. | H. Kelsen (1881-1973) 20 Austria-Hungary/USA
24. | W. Schabas (1950) 20 Canada

26. B. Cheng (1921-2019) 19 UK

26. H. Thirlway (1937-2019) 19 UK

28. | R.Kolb (1967) 18 Germany

28. | D.P. O'Connell (1924-1979) 18 New Zealand
29. | P.J.-M. Reuter (1911-1990) 17 France

30. | H. Grotius (1583-1645) 16 Netherlands
31. | P. Guggenheim (1899-1977) 16 Switzerland
31. C.J. Tams (1973) 16 UK

31. |J. Verhoeven (1943-2024) 16 Belgium

31. T.O. Elias (1914-1991) 16 Nigeria

34. PXK. Jessup (1897-1986) 14 USA

34. | N.Robinson (1898-1964) 14 Lithuania/Germany
34. N. Singh (1914-1988) 14 India

34. |E. de Vattel (1714-1767) 14 Switzerland
35. | T. Buergenthal (1934-2023) 13 USA

35. | Ch. Rousseau (1902-1993) 13 France

36. D. Shelton (1944) 13 USA

36. Q. Wright (1890-1970) 13 USA

36. | M. Bedjaoui (1929) 13 Algeria

40. B. Simma (1941) Germany

41. | Sh. Oda (1924) 7 Japan

It must be recalled that the ICJ Statute — which
is an integral part of the UN Charter - explicitly re-
fers to the application of teachings from publicists of
“various nations”. As noted, within the context of the
UN Charter, the term “nations” refers to those States
that became parties to this universal international
treaty [See: Vylegzhanin, Ivanov 2022]. Thus, in 1945,
the collective will of the UN member States was to
establish that the subsidiary means for determining
international legal norms should be the teachings of
specialists not from a single state (or from a selected
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group of states representing, for example, only one
legal system), but rather, from various nations, rep-
resenting various legal systems.

Whether this collective intent of States-parties to
the UN Charter has been realized in practice or not
remains questionable. Prof. A. D'Amato argues that
international legal scholars who cannot overcome
biases stemming from their national and state affili-
ations cannot be regarded as “the most highly quali-
fied publicists of the various nations” [International
Law Anthology 1994:104]. Moreover, prof. V. Epps
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highlights a reputational deterrent for judges and
arbitrators in international dispute settlement bod-
ies when relying on only national doctrinal sources:
“If the American judge on the International Court of
Justice started authoring opinions peppered with cita-
tions only to American scholars his brethren might not
be willing to join his opinions and he would rapidly get
the reputation of deciding cases according to Ameri-
can notions rather than international norms” [Epps
2005:21].

Yet empirical data reveals that the majority of doc-
trinal authorities cited by the International Court of
Justice originate from Europe and the United States
of America. Notably: scholars from the UK and USA
alone account for 25 citations, constituting over half
of all referenced specialists purportedly representing
“various nations” (sic/); by contrast, virtually no doc-
trinal contributions of scholars from Russia, from
other post-Soviet states, from Africa, the Middle
East, China, or Latin America are referenced.

This underrepresentation does not, however, in-
dicate that international legal scholarship in these
regions is underdeveloped. Rather, the dominance
of Anglo-Saxon legal scholarship is facilitated by
other factors, including: the tendency of non-west-
ern scholars to publish not in English, but rather in
their native languages; barriers in accessing Western
academic journals in relation to the Russian authors
(often due to politicized gatekeeping), etc.

While it would be unreasonable to demand rigid
“country-based quotas” in doctrinal citations under
Article 38 of the ICJ Statute, the ICJ’s overwhelm-
ing reliance on Western scholars (primarily from the
USA, Canada, and Western Europe) undermines its
institutional legitimacy. As the principal judicial or-
gan of the United Nations (art. 1 of the ICJ Statute),
the Court must ensure “representation of the main
forms of civilization and the world’s principal legal
systems” (art. 9). Current citation practices fall short
of this standard.

As the eminent 20th century international lawyer
J. Kunz emphasizes: “...international law theory can-
not by itself ensure the progressive development of in-
ternational law, but it can influence world events - not
by developing pseudo-theories that merely rationalize
political practice, but rather by strengthening practice
through communis doctorum opinio” [Kunz 1938:31].
Other famous scholars added some characteristics
of research of international law to be in demand. In
this regard, the British international lawyer and dip-
lomat A. Aust emphasizes that the main value of an
international lawyer’s publication is determined by
it being a result of “rigorous scholarship” and “thor-
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ough research” [Aust 2005:10]. The importance of
a systemic approach to the study of international
law, taking into account the interaction of its vari-
ous branches, has been particularly emphasized by
prof. D.I. Feldman and prof. I.I. Lukashuk; notably,
the systematic research approach of prof. G.V. Ig-
natenko to examining the structure of international
law has been positively evaluated [Feldman 1983:73].
The Polish legal scholar A. Wnukiewicz-Koztowska
has emphasized that, depending on the authority of a
scholar (or collective scholarly body), the influence
of their professional opinions may be either substan-
tial or less significant. At the same time, the author
notes that international practice has yet to establish
specific principles according to which the opinions
of particular authors should be taken into account
[Wnukiewicz-Koztowska 2017:258, 260]. The repu-
tation of the author is in demand when the author
criticizes the current state of international law. Prof.
V.A. Ulyanitsky defined the role of the science of
international law in relation to its sources in a very
meaningful and clear way, referring the latter as be-
longing to “collateral sources” of international law:
“.. its task is to criticize the existing positive law and
objectively clarify international consciousness in its
progressive process of development” [The Golden
Fund ... Vol. III. 2021:37].

6. Conclusion

Based on the above, it seems possible to present
some conclusions regarding the interpretation of
paragraph 1 (d) of art. 38 of the Statute of the Inter-
national Court of Justice.

It would appear that the science of international
law has historically played primarily civilizing and
systematizing, developing roles in international legal
order. Its civilizing role contributes first and foremost
to raising the level of general legal consciousness of
the international community with regard to inter-
national law, while its systematizing and developing
role targets competent interpretation of the existing
rules of international law and the progressive devel-
opment of such rules.

The teachings of the most highly qualified pub-
licists in international law are parts of the science of
international law. Both notions are not immutable
static concepts. Amid rapid technological progress,
developments in international economic relations,
and evolving political and diplomatic practices, the
international legal foundations themselves undergo
transformation - and consequently, so do the schol-
arly positions of international legal scholars.
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First of all, merely addressing a topic in interna-
tional law does not automatically render a publica-
tion to be one of “the teachings of the most highly
qualified publicists” under the UN Charter.

Secondly, the concept primarily encompasses in-
dividual scholarly works authored by international
experts, published and widely cited. Thus, abstractly
constructed notions such as “the U.S. doctrine of in-
ternational law” or “the Soviet doctrine of interna-
tional law” fall outside art. 38 of the ICJ Statute. The
term “the teachings of the most highly qualified pub-
licists” refers to theoretical contributions on issues
of international law, that are produced individually
or collectively by preeminent scholars; this concept
does not mean a document of a State of their nation-
ality.

Thirdly, the key characteristics of the study of in-
ternational law that is used in practice as a “teaching
of the most qualified specialists” in accordance with
paragraph 1 (d) of art. 38 of the Statute of the Court
are:

- the scholarly nature of an international le-
gal scholar's publication. An oral statement obtained
from an author or an interview given to mass media,
or a private consultation does not constitute a “teach-
ing” within the meaning of Article 38 of the IC]J Stat-
ute. International legal teachings are published (pub-
licly disseminated), academic research conducted in
accordance with the accepted formal requirements;

- the system of international law is to be taken
into account. A fragmented presentation of a schol-
ar's professional position on a specific issue of inter-
national law, considered in isolation from its overall
system, without taking into account the practice of
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States in addressing such an issue, or that fails to con-
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3KOJIOFTMYECKASA BE3OMACHOCTb

B CUCTEME HALMOHAJIbHOW
BE3OMACHOCTU POCCUNCKOW
®EAEPALMW: MPOUCXOXKOEHWUE,
PA3BUTUE, COBPEMEHHOE COCTOAHWUE

BBEJIEHUE. Obecneuerue 9K0/102UH1eCKOT
besonacHocmu — Ko4esoe HanpaessneHue Oesmesv-
HOCMU COBPEMEHH020 20CY0apCcea, om peanusa-
UUU KOMopozo HANPAMYI0 3A6UCUM  CYULEeCBo-
sauue eocyoapcmea 6 uenom. Ha cospemerrom
amane pazeumust obuecmea paspadoma 4emKozo
CPYKMYPUPOBAHHO20 HAUUOHATLHO20 MEXAHUZMA
0717 peanu3ayuu 0esmenvHOCMU 6 I1OM HANpaese-
HUU CIMAHOBUMCA MAKUM JHce NPUOPUINEMOM, KaK
obecnederue B0eHHOU U IKOHOMUHUECKOL Oe3onac-
Hocmu. 3a nocnedHue decasmunemus 6 Poccutickoii
Dedepayu. 0muemaUB0 NPOCTEHUBACNCS B3AMUe
Kypca Ha 9KO0M02U3AUUI0 Npou3eoocmea, Ha npu-
HAMuUe mep 6 001acmu 00ecneueHUss IKOI02U1ecKoi
6e30nacHoCmu, Ha Peanu3anyuo 0CHOBHO20 KOHCMU-
MYUUOHHO20 NPABA UHe06eKa HA O1a0NPUSIMHYIO
okpysxcarouyto cpedy. Tax, 6 xode yuacmus 6 ¢po-
pyme 6 pamxax nposederuss IX Heeckozo mexncoy-
HAPOOHO20 IKOMI02U1ecK020 KoHepecca B.B. ITymun
noouepkHyn: «B Poccuu sonpocul bepexcHoeo, pa-
YUMENbHO20 UCNONIb30BAHUS NPUPOOHBIX PeCcypcos,
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obechedeHUsT IKONI02U1ECKOl 6e30nacHoCmu, Kade-
CMBa HU3HU N1100etl HAXO00AMCS 6 HUCTIe KTHHeBblX
20cy0apcmeeHHbIX NPpUopumemos». B mo e spems,
AHANIU3 HOPMAMUBHO-NPABOBLIX AKINOB, pezynupy-
HOUWUX 80NPOCDL 0bechedeHUs 0XPAHbl NPUPOOHDBIX
pecypcos u IKon02UU 6 UesIOM, C6Udermenbcmeayern
0 HATUYUL Ue71020 P5I0a NPobenos.

MATEPUAJIbBI I METONDbI. B Hacmoswem uc-
C71e008aHUU UCNONL30BAHbL MPYObL KAK POCCULICKUX,
Mak u 3apybexcHvix Cneyuanucmos 6 obracmu
MeHOYHAPOOHO20 IKONI02UMECKO20 U MeHOYHAPOO-
HO20 MOpcko20 npasda. B xode uccnedosanust uc-
N0/Mb306aNUCL 00U4eHAY HbIE MeOObl NO3HAHUS:
ananus, cuumes, UHOyKuus, Oedykuus. Takoe
8 pabome UCNONIL306ATUCH CHEUUATIbHbLE I0PUOUUe-
ckue memoovl: HopmManvHO-I0PUOUHeckuil, mexHu-
Ko-10pududecKuil, memoo HPUOU1ecKoli aHanoeuu,
a maxie CpA6HUMENILHO-NPABOBOLE MeMOO.
PE3YJIIbTATbI WMCCIEJOBAHUSA. B cma-
move, € MOUKU 3PeHUS PATUMHBIX 100X0008,
npouseedeH AHANIU3 MeOPemuueckux KoHuenuui
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akonoeudeckoli besonacHocmu. Paccmampusaem-
CsL npouecc PopmMuposaruss, CMaHoeneHUus U pas-
BUMUS KOHUENUUL IKONo2U4eckoli 6e30nacHocmu
8 Poccuiickoti @ebepauuu, 0603HaUeHbl HOBOBBE-
OeHusi U 6blsAB/IeHbl NPOONeMbL, CYULeCmeyouiue
8 Haulell cmpaxe 8 OMHoOweHUU 0becneueHuUs IKo-
JI02uHeckoli 0e30nacHoCMu U peanu3auuu Hopm
IKOMO2UHECK020 3AKOHOOAmenvcmea 8 o001acmu
obecneueHUs 3auumol U COXPAHEHUS OKPYHcarousei
cpeovl u 6cex ee KOMNOHEHNOB.

OBCYKIEHINA UM BbBIBOIODbI. Okonocuue-
CKAsg cUmyayus 60 écem mupe 6006uie u 6 Poccuu
8 wacmHocmu mpebyem 6e30MnazamenvHolx Mep
10 NPUOCIAHOBNIEHUI0 npouecca cmpemurmens-
HO20 YXYOUleHUSI COCTNOSTHUST 8CeX KOMMNOHEHMO08
oKpyxHcarouleli cpedvl, 8b136aHH020 8 OONLULIUHCINBE
c80em OesmenvHOCMbI0 Yenosexd: Pactodumens-
HbIM OmHOUleHUeM K NPUpooHvbimM 6Gozamcmeanm,
HePpAUUOHANILHBIM 3eM/IENONb306AHUEM U CIpeM-
JIeHUeM K dKOHOMUYEecKoll 8vizode. Yenoseuecmao

CIMONIKHYTIOCH CO CTIONCHOLL NPpo6iemoil npomusope-
ULl MeNOY CBOUMU PACYUUMU NOMPEOHOCAMU
U HeBO3MONHOCMBIO OUOCPhepbL ux 0becneuumo.

KIIIOUYEBBIE CJIOBA: 6e3onacHocms, 3K070-
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AMN. AbpynnuH, K.b. BanuynnuHa

INTRODUCTION. Ensuring environmental safety
is a key area of activity for a modern state, and the
existence of the state directly depends on its implemen-
tation. At the current stage of society's development,
developing a clear and structured national mechanism
for implementing activities in this area has become as
important as ensuring military and economic security.
In recent decades, the Russian Federation has clearly
adopted a policy of greening production, taking meas-
ures to ensure environmental safety, and implement-
ing the fundamental constitutional right to a favorable
environment. During his participation in the forum as
part of the 9th Nevsky International Environmental
Congress, Vladimir Putin emphasized: "In Russia, the
issues of careful and efficient use of natural resources,
ensuring environmental safety, and improving the
quality of people’s lives are among the key government
priorities.

MATERIALS AND METHODS. This study uses the
works of both Russian and foreign specialists in the
field of international environmental and international
maritime law. The study uses general scientific meth-
ods of cognition, such as analysis, synthesis, induction,
and deduction. It also uses special legal methods, such
as formal legal methods, technical legal methods, the
method of legal analogy, and the comparative legal
method.

RESEARCH RESULTS. The article analyzes theo-
retical concepts of environmental security from vari-
ous perspectives. The article analyzes the process of

1. BBegenune

Kak ormeueno B Koncruryuun Poccuiickoit @e-
Jiepaliy, KaXX/Iblil YeJIoBeK MMeeT IpaBo Ha 671aro-
IPMATHYIO0 OKPYXXAIOIIYI0 cpeRy (cT. 42)' 1 Kaxzo-
MY TapaHTUPOBAHO IIPABO Ha 3aLIUTY OKPY>Karomlel
Cpefbl OT HETaTMBHOTO BO3JENICTBUSA, BbI3BAHHOTO
XO34JICTBEHHOM U MHOM HeATeIbHOCTbIO, YPE3BBI-
YaliHBIMM CUTYallMAMU IPUPOJHOTO M TEXHOTEH-
HOTo XxapakTepa (CT. 11)%. 9To HOATBep>XAaeT TOT

formation, establishment, and development of the
concept of environmental safety in the Russian Feder-
ation, identifies innovations, and highlights the prob-
lems existing in our country regarding ensuring envi-
ronmental safety and implementing environmental
legislation in the field of protecting and preserving the
environment and all its components.

DISCUSSION AND CONCLUSIONS. The envi-
ronmental situation around the world, and in Russia
in particular, requires urgent measures to halt the
rapid deterioration of all environmental components,
which is largely caused by human activities, such as
wasteful use of natural resources, inefficient land use,
and the pursuit of economic gain. Humanity is facing
a complex challenge of reconciling its growing needs
with the limited capacity of the biosphere to meet
them.

KEYWORDS: security, environmental safety, ecolo-
gy, environment, Russian Federation, regulatory legal
acts, national legislation
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¢daxT, 4TO ObecreyeHNe SKONOTMYECKON Oesomac-
HOCTHU SBJIA€TCS OFHOI U3 K/II0UEBBIX Ile/lell pa3Bu-
THA cTpaHbl. DYyHKUMOHMPOBAHME COBPEMEHHOIO
rOCyflapcTBa IIpefycMaTpuBaeT Co3faHue Omaro-
OPUATHBIX YCTIOBUI /IS KU3HU, 3[0POBbs, TPyAa
TpaXkJiaH, 4To obecreynBaeTcs akTUBHOI rOCyap-
CTBEHHOJ ITOIMTHKOI B 00/IaCTI 3aIUTBL ¥ COXpa-
HeHsA 0/1aroNpuUATHON OKPYIKAIOIeil Cpefbl.
CornacHo Ykasy Ilpesupenta Poccuiickoit @e-
mepauuu ot 19 ampena 2017 r. Ne 176 «O Crparte-
TUM 9KOJIOrM4eckoil 6eszomacHocty Poccuiickoit

' KoHctutyuua Poccuiickon ®epepaunn. MNpuHATa BCeHapoAHbIM rofiocoBaHreM 12 aekabpa 1993 r. ¢ M3MeHeHuAMY,
opobpeHHbIMM B Xofe obLepoccuinckoro ronocosanua 1 nions 2020 r. URL: https://www.consultant.ru/document/cons_

doc_LAW_28399/2b65ae24cc8141d4720fb749fb0c5583f8395048/?ysclid=m1114d80pk853259537

14.09.2024).

(pata obpalyeHus:

2 (MepepanbHblil 3aKkoH oT 10 AHBapA 2002 . N© 7-O3 «O6 oxpaHe oKpy»atoLlel cpefbl» (pea. oT 8 aBrycta 2024 r., C U3M.
1 gon., BCTyn. B cuny ¢ 1 ceHTabpa 2024 r.). URL: https://www.consultant.ru/document/cons_doc_LAW_34823/bff976b2d5
aledeafd4aiffbfcefdff8a779515f/?ysclid=m1112ltciz144497248 (nata obpalyeHus: 14.09.2024).
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Depepauyn Ha nepuog, fo 2025 roga» — JOKYMeH-
Ta, OIpeNeNAIero OCHOBHbIE BBI3OBBI U YTpO-
3bl  OKOJIOTMYECKON 6e30IacHOCTH, KIII0YeBble
HaIpaB/lIeHNA [eATebHOCTY, LeM M 3afiauu ro-
CylapcTBeHHON mnonutukyu Poccum B yKasaHHON
00/macTu, — 3Koornyeckas 6€30MacHOCTb ABILETCS
COCTaBHOIl YacCThI0 HAIMOHAJIbHOM 6e30IacHOCTH
CTpaHbI’.

B cBasu c atum Ilpesupent Poccuiickoit @e-
mepauyu B.B. Ilytun crpaBegnuBo OTMETUII, YTO
€CTb BOIPOCHI, KOTOPble MIMEIT IIepBOCTEIIeHHOe
3HaYeHMe U UCK/IIOYUTENIbHO BaXkKHbI s obecrie-
YeHNA 3alVThI IPaB YeloBeKa ¥ Pa3BUTH 3KOHO-
MUK — 3TO, IpeXJie BCEero, BOIPOCHI, CBA3aHHbIE
C aKosorueit.

2. CoBpeMeHHas1 IKOMOTMYeCKasg 00CTaHOBKA
B Poccuiickoit Peneparun

B 1O ke BpeMsi 9KOMOTMYECKYI0 CUTYAL[MI0 BO
BCEM MIpe MOKHO 0XapaKTepu30BaTh KaK YPe3Bbl-
YaifHO CTIOXKHYIO M MMEMIIYI0 TeHAEHINI0 K CTpe-
MUTETBHOMY OOOCTPEHMIO IO LeIOMY PSAY Kpu-
tepueB [A6pymniun, Bammymmmna 2023:6-19]. Her
He0OXOIMMOCTH T0Ka3bIBaTh TOT (aKT, YTO HECMO-
Tpsl Ha NOBBILIEHHOE BHUMaHUE BCETO MUPOBOTO
€00011eCTBA K BOIPOCAM 9KOTOTU3ALMY 9KOHOMIN-
KU, K [IOTIBITKaM BHE[PEHIsI Pecypcocheperarorinx
TEXHO/IOTHIT BO BCe Cepbl MPOU3BOACTBA, IOBBI-
IIeHVe YPOBHS 9KOOTMYIECKOTO CO3HAHVIS TTIOfieNt,
IPOLIECC CTPEMUTEIBHOI IeTPA/jALiiI BCEX KOMIIO-
HEHTOB OKPY’KaIOIIlelT Cpefbl IPOO/DKAET Hapali-
Bath 060pOTHl. MHOrOUNCIIEHHbIE TIPUMEPBI TOTO,
KaK eXerofHo B aTMocdepy, BOGHYIO CPeny U IO-
YBBI TIOMAIAI0T TOHHBI TAKWX 3arPs3HSIIONINX, A0~
BUTBIX U TOKCUYHBIX BEIECTB, KaK: Cepa, OKCHUIbI
a30Ta, TsKeTble MeTaJl/Ibl, MbIIIbAK, KaJMWii, CBI-
Hell, GOpMabernypl, eCTULM/BL, BKIIOYAs pajii-
OaKTUBHBIE BEIECTBA, IIACTYUK 1 Ap., 3aCTAB/ISIOT
3a/[yMaThCsl O CYIIECTBYIOLINX peanbHBIX Mpobie-
Max ¥ HeTOCTATOYHOCTH IPMHUMAEMBIX Mep.

Tak, cormacHo cBefieHUAM, IIPENCTAB/IAEMBIM
Pocrupgpomerom Ha 2023 ., KauecTBO BO3AyXa
B 247 ropopax Poccun cymecTBeHHO YXY[IINIOCD.
[IpakTuyecku B KaXX/joM ropogie 6pu1u oOHapyxe-
HbI IIPEBBIIIEHNs HOPMbI IIpPeJe/IbHO JIOMyCTUMOI]
KOHIIEHTpaL1 BBIOPOCOB B aTMocdepy OeHsamu-
pena — B 48 ropogax, ¢popmanbaernga — B 149 ro-
pomax, guokcupa asora — B 38 ropopax. Camblit
BBICOKUI1 YPOBEHDb JINTEIHOTO 3arpsA3HEeHNA Obl1
OTMeYeH B COPOKa POCCUMIICKMX TOPOJaX, IPUTOM
4yro B 2021 I. TaKMX HACEJIEHHBIX NYHKTOB OBIIO
4yTh OoJee TpUALATH. DKCTPEMalbHO BBICOKMIT
YPOBEHDb 3arpsA3HEHNS He(TbI0 ¥ TAXKEIBIMU Me-
TajyTaMu 3aduKcupoBaH B 162 pekax u osepax Poc-
cyr’. Kak oTmeuyeHo B «OCHOBAX TOCyfiapCTBEHHON
HONUTUKN B OOACTV SKONOTMYECKOTO PasBUTHA
Poccmiickoit epgepanyn Ha nepuop go 2030 rogar,
B 40 cy6pextax P cBbime 50 % roponckoro Hace-
JIEHVISI UCTIBITBIBAIOT Ha cebe BO3JeIICTBIE BHICOKO-
O U OYeHb BBICOKOTO 3arpsA3HEHNA aTMOCHEpPHOTO
BO3/yXa, a 00eM CTOYHBIX BOJ, COPachIBaeMbIX B
pexu 6e3 IpOBefieHNA COOTBETCTBEHHBIX OUMCTHBIX
MEepOIIPUATHIL, OCTAETCS BBICOKMM. B 6ombunH-
CTBE DETMOHOB COXpaHsAeTCA Herpajauys II0YB.
ITpopomkaeTcs mpoljecc MHTeHCUPUKALUY IPOU3-
BOJICTBA, BEAYLIMil K yTpare IUIOflOPOAUA 3eMefb
CE/IbCKOX03A/ICTBEHHOTO HasHAuYeHMsA U K BBIBO-
Iy MX U3 X03siICTBEHHOro obopora [BammymninHa
2020:192]. KomndyecTBO OTXOHOB, He IOfBEprawo-
IVIXCST BTOPUYHOIT lepepaboTke, Bospacraert. [1pn
9TOM YC/IOBUA UX YTUIM3ALMU BCeE ellje 3a4acTyio
He COOTBETCTBYIOT TPeOOBaHUAM IKOIOIMYECKOI
6esomacHocTi®. Tak, OCHOBHBIMM CIIOCOOAMMU yTH-
nuMsauumu otxofioB B PP ABnArOTCA: 3aXOpOHeHue,
CKUTaHMe Y KOMIIOCTMPOBaHMe, KaXK/Iblil U3 KOTO-
PBIX I10-CBOEMY OIACEH JiIsA 3KOJIOTMY U HEIoCpes-
CTBEHHO [/ YesioBeka. KpoMe Toro, HoMuMo caHk-
LJIOHMPOBAHHbIX CBA/IOK, I7le NpelycMaTpUBaeTCs
«II0 BO3MOXXHOCTU» COPTMPOBKa Mycopa Ha Obl-
TOBbIE, IPOMBILIJIEHHbIE, MEAVILIMHCKIE, PajoaK-
TUBHbIE, OMOMOTMYECKUE OTXOJbI, NPORZODKAETCA

3 Yka3 lMNpe3npeHTa Poccuinckonn Oepepaunm ot 19 anpena 2017 r. N2 176 «O CrpaTermm sKonorunyeckon 6e3onacHocTu
Poccninckoin ®epepaunn Ha nepuog fo 2025 roga». URL: http://www.kremlin.ru/acts/bank/41879 (paTta obpalyeHus:
14.09.2024).

4 Wtorun NocnaHua MNpesnpaenTta Poccun Bnagnmupa MNytuHa ®epepanbHomy CobpaHuto 2024: akLEeHT Ha SKoslornyeckoe
6ynywee. URL: http://komitet-ekol.duma.gov.ru/novosti/ac89a0cf-3048-44ad-9b15-f189c23689a5 (mata obpallyeHus:
14.09.2024).

5 0630p COCTOAHUA W 3arpA3HEHUn oKpyalowwel cpedbl B Poccuitckont ®epepaunn 3a 2023 roa. URL: https://www.
meteorf.gov.ru/press/news/38114/?ysclid=m11473ivi0995683044 (nata obpatyeHus: 14.09.2024).

6 OCHOBbI FOCyapCTBEHHOW MNOIMTMKI B 06/1aCTV SKONOrMyeckoro pa3sutus Poccuinckon Oegepauun Ha neprog ao 2030
roga (yTB. Npe3npgeHtom Poccuiickon Oepepauun 30 anpens 2012 r.). URL: https://www.consultant.ru/cons/cgi/online.cgi?
req=doc&base=LAW&N=129117&dst=100001#jOZrQOUt60RuloOG (gata obpaLyeHus: 14.09.2024).
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IPOLleCC BO3HMKHOBEHMsA HeEJIEra/llbHbIX CBAJIOK.
B xauecTBe mpuMepa MOXHO IPYBECTY PeCITyO/IMKY
BamkoprocraH, Ifie o HoOfcYeTaM CIEeNaliCcToOB
Ob1n 3aduKCpoBaHbl 921 HeCAaHKIMOHNPOBAHHAS
cBasika. CxofiHasA CuTyauysA HabMIOAeTCA M B TAKUX
ropopax, kak: Cankr-IletepOypr, CeppmoBckas
o6mactp, Camapckast 067actb u fip.’

YuurbiBasd TOT (PaKT, YTO BCe KOMIIOHEHTBI
IPUPOJHON Cpefbl HAXOAATCA B IIOCTOAHHOM He-
IpeKpallaoleMcs B3auMOIeICTBIU MeXAY CO00i1,
U yiiep6, HaHeCeHHbIIT OHOMY U3 HMX, B KpaTJaii-
IIMe CPOKY MOXeT pacIpOCTPaHUTBCA Ha APYTHe,
IPUBOAA K SKOJOTMYECKOMY KPU3NCY, @ MMEHHO:
M3MEHEHMIO ¥ PaspYLIEHNIO CPeibl OOMTaHNA XKI-
BOTHBIX M ITHI, MCYE3HOBEHUIO OMONOTMYECKUX
BUJIOB ¥ yTpare OMONIOTMYECKOTO pa3HooOpasus,
PaspyIIeHNI0 030HOBOTO CIOA ¥ KIMMAaTHYeCKUM
U3MEHEHNAM, IPMHATUE SKCTPEHHBIX Mep Cerof-
HA AB/IAETCA HEOOXO[VIMBIM YC/IOBVMEM He TOTBbKO
I coOmofieHNs IpaBa dejloBeKa Ha Oarompu-
ATHYI0 OKPY)KAIOLIYI0 Cpefly, HO ¥ B IIeJIOM IS CO-
XpaHeHVsI )KM3HY Ha mnaHeTe [Robinson 2006:938].
Hempekpaumratomeecss ~ cTpeM/ieHMe  4e/loBeKa
K YZIOB/IETBOPEHIIO BCEBO3PACTAIOMINX MaTepHalb-
HBIX HOTPEeOHOCTEl ¥ 9KOHOMMYECKOMY IpOIiBe-
TaHNIO, HEMUHYEMO BefieT K POCTy IOTpeOneHns
HEBOCIIO/THUMBIX IIPMPOJHBIX PECYPCOB U 3arpss-
HEHMIO OKpYy)Kawlieil cpenbl. HecMoTps Ha IOBBI-
IIeHJe MHTepeca CO CTOPOHBI TOCYAAPCTBA K BO-
IpOcaM 3KOJIOTMM M CO3JaHMe O6/1aronpuATHBIX
YC/IOBUIA /IS IEPeXofia SKOHOMMYECKUX CyObeKTOB
Ha 9KOJIOTOOPMEHTVPOBAHHOE IPOMU3BOJCTBO, Ha-
pylweHnsa mpopomkanTcsa. CBA3aHO 3TO, Npexje
BCETO, C TeM, YTO KPYIIHBIM IPEAIPUATIAM TOpPas-
710 BBITOJIHEE 3aIUIATUTh WITPad 3a HESKONOTMIHOE
IPONM3BOJCTBO, 32 3arpsA3HEHNE BOJOEMOB, BO3LY-
Xa ¥ TIp., HEKE/MN 0TKA3aThCsA OT KPYIHON IPUOBI-
mu. Bce 3T0 1m03BONIACT CHie/IaTh BBIBOJ O TOM, YTO
B OO/IBIINMHCTBE CTy4aeB MPMPOJOOXPAHHbIE Mepbl
IPMHYMMAIOTCA Y>Ke Ioc/e (aKTa HapyIleHNs, BMe-
CTO IIPMHATHUA NIPEBEHTUBHBIX Mep [/ HefoIylle-
HMA 3arPA3HEHNA.

[ToMMMo mpoOYero, MCKIIOYNTETBHO BAXKHO I10-
HJMMaHMe TOTO, YTO B COBPEMEHHbIX YC/IOBMAX Pas-
BUTHUA 0011[ecTBa cOLMabHas cpeia PyHKIMOHUPY-
€T B eAMHCTBE C OKPY>Kakollell Ye/I0BeKa NPUPOIHOI

cpepoit, 11 Bce (haKTOPBI 3TUX Cpefl HAXOAATCS B Tec-
HOJ1 B3aMMOCBsA3M. Kak MTOr — yXy/lleHMre CoCTo-
AHUA OKPY>Kalolllell IPUPOJHOI Cpefibl BMeCTe C
HeO6/1aronpusTHOM COLMaNTbHO-3KOHOMUYECKOI
00CTaHOBKOII CO3[AI0T YCTONYMBYIO IUTaTdopmMy
JUIA TIOSIBJIEHNA TaryOHBIX MOC/IENCTBYIL /IS JKU3-
HJ YeJI0BEKa, HeTaTMBHBIX TEHJEHLMII TeHeTude-
CKOTO, KaHIIePOT€HHOr0, IMMYHOIIATOJIOTMYECKOTO
xapaktepa [[Tomos 2010:151-153]. B Poccun cBbiiue
350 ThIC. 4e/IOBEK B TOJ, yMUPAIOT IO IPUYMHE IIJIO-
XOI AKOJIOTMYECKOT 0OCTAaHOBKI B CTpaHe, OTMeYal
npodeccop A. SI61m0koB, 1 9Ta undpa pacTeT B reo-
MeTpuyeckoit mporpeccun [S6mokos 2003:13-15].
I B TO e BpeM:, KaK CIPaBeIBO OTMeYaeT Psfl
VICCTIeflOBaTeNIel, OCHOBHON IPUYMHON HeIpeKpa-
IJAIOIIErocs Ipoliecca CTPEMUTENbHOIO yXyHlle-
HIUA COCTOSHMA OKPY>KaIoIel IPUPOSHON CPeibl
M JIaBHO HAaspeBIUEro 3KOJIOrMYecKOro Kpusyca
ABNAETCA aHTPOIOTEHHBI XapaKTep, MMEHLINIA
colManbHble KOPHM, 3KONIOTMYECKMil HUTMIN3M
L, TPMHUMAIINX pelleHrs B cdepe sKONIOrUM
Ha BbICIIEM YPOBHE, ¥ HU3KMIT YPOBEHD 9KO/IOTMYe-
CKOTO CO3HaHWA OONbIIeNl 4acTy HACeNeHVs CTpa-
ubl [Tonkos, Typanus, [Toxaposa 2015:126-133].
besycnosHo, 3a nocnegnune gecatunerusa s Poc-
cutickoit Qefepanuy OTYETINBO IPOCTEXKUBAETCA
B3ATHE Kypca Ha 3KOJOTM3alMI0 IPOM3BOACTBA,
Ha IPUHATIE Mep B 00/1acTyt 00ecreye s 9KONOT -
4ecKoil 6e30IIacCHOCTY, Ha peann3aliio OCHOBHOTO
KOHCTUTYLIMOHHOTO IIpaBa 4Ye/oBeKa Ha O1aronpu-
ATHYI0 OKpy»Xawllyio cpeny. Tak, B xofie yyacTus
B ¢popyMe B pamkax nmposepenus IX Hesckoro mex-
ILYHapOJHOTO 3KOnormyeckoro konrpecca B.B. Ily-
TVH Tog4YepkHy: «B Poccun Bompocsr 6epexxHoro,
Pa4UTENbHOTO UCIIOIb30BAHNA IIPUPOJHBIX pecyp-
CcOB, obecreyeHnsA 5KOJIOTUYECKO 6e30IMacHOCTH,
KauecTBa XXM3HM JII0flell HaXO[ATCSA B YUC/Ie K/II0Ye-
BBIX TOCYIapCTBEHHBIX IPYOPUTETOBY®.
IoBbllIEHHDBIVT MHTEPEC HAYYHBIX KPYTOB K BO-
npocaM obecriedeHnsi HAIMOHAIbHON 6e30macHo-
ctu Poccun cBA3aH co cTpeMieHneM K JeTalbHOMY
pasbopy CYLIHOCTHM 3TOTO YHMKA/JIbHOTO COLMAIb-
HOTO ABJIEHNA, KaKMM AB/IAETCA «6€30MaCHOCTD.
B cBA3M c 3TMM OYeBMJHO, 4TO paspaboTKe fe-
GUHMIM TO/DKHO IIPEfLIeCTBOBATb IIPOBEfeHME
IIMPOKOMACIITAOHBIX ~ HAyYHBIX  VICC/IEJOBAHUI

7 Yncno He3aKOoHHbIX CBaNoOK B Poccum cokpaTmnoch BnepBble 3a YyeTbipe rofa. — Tacc. 5 noHa 2022 r. URL: https://tass.ru/

ekonomika/18056303 (nata obpalyeHus: 14.09.2024).

& TlyTvH Ha3Ban 3Kosornyeckylo 6e30MacHOCTb OAHUM M3 TMaBHbIX NpropuTeToB Poccun. — MapnameHmckas eazema.
M30aHue ®edepanbHozo CobpaHusa Poccutickoli ®edepayuu. 28 masa 2021 r. URL: https://www.pnp.ru/social/putin-nazval-
ekologicheskuyu-bezopasnost-odnim-iz-glavnykh-prioritetov-rossii.html?ysclid=m116ucx2c0603480961 (pata obpatue-

Hus: 14.09.2024).
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B YKa3aHHOJ 06/1acT! B Ie/IAX OLpelelleHNs KOH-
LENTyaJbHOTO IIOAXOfia, YYMUTBHIBAIOLIETO TeH-
JIEHIMY Pa3BUTUA POCCUIICKOrO 00IIecTBa, Tex
IJI00Q/IBHBIX Y PErMOHA/IbHBIX IIPOLIECCOB, MPONC-
XOJAIMX B HEM.

JlnuTenpbHOe BpeMs BOIpOCaM 3KOJOTUMM KaK B
MIpe B LieJIoM, TaK 1 B Poccun B 9acTHOCTY He yie-
JIATI0Ch JO/DKHOTO BHMMAaHMA. VI TONMbKO BO BTOPOIA
nonosyuHe XX B., IOC/Ie OKOHYaHMA Bropoit Mupo-
BOJI BOJIHBI, CTa/y IIPUHUMATHCA MEXYHAPOIHbIE
COITIALIeHN 10 BOIIPOCaM OfecIedeH s OXPaHbl 1
3aIIUTHI BCeX KOMIIOHEHTOB OKPY>Kalollell Cpefibl, 1
chopMIpOBAIOCh ONpefeNieHIe «MEK[yHapORHO
9KO/IOTMYECKOII 6€30IIaCHOCTI».

3. 9Tanbl CTAHOBIEHUA U Pa3BUTUA IKOIOIN-
YeCKOI MOMUTUKN B Poccun

B yenom, mpotiecc CTaHOBIEHNA 9KOIOIMYECKO
HomMTUKY B Poccuy OBIT JOMTMM M HENOCIefoBa-
Te/IbHBIM. BrioTh 10 Hayana XX B. TOBOPUTD O CY-
IeCTBOBAHUM KaKOJ-MMO0 CUCTEMbI OXPAHbI 1 3a-
IUTBI IPUPOJHOIL CPeibl OT 3arpsi3HeHNs ObIIO Obl
He coBceM KoppektHo. [Ipu ITerpe I 6pi1a co3nana
CaKeHHas CUCTeMa IIpMPOMIONONb30BaHMA, Ha-
IIpaB/IeHHAasA Ha COXPaHeHJe NTOYBEHHBIX PECypCOB
¥ BOJHBIX YTOZil BO 6/1ar0 TOCyapcTBa, KOTOpas,
K CJIOBY, Obl/Ia YHMYTOXXEHa ¢ HacTyrieHneM Des-
panbckoit u OkTsa6pbckoit peomonuit. Ho rymann-
CTHYeCKUe MfeH, CIefyIolye BCIel 3a Tpancdop-
Malyeil OOI[eCTBEeHHbIX B3ILA/I0B, BKIKYAOLINeE,
HOMVMO IIPOYMX, ¥ SKOIOTMYeCKIe IO3YHIH, OOHa-
KIIY VIMEIOIIVeCs] SKOIOTMYecKue Mpo6IeMsl, 10-
CTAaBM/IM Ha NTOTOK 3KojIormyeckue upen. Bee cyme-
CTBOBAaBIlE PaHee 3aKOHDI CTa/IM HeaKTya/IbHbIMU:
BCE TO, YTO OBIIO YACTHBIM, CTAJIO OOIIVIM.

[lepBBIM CTOAIMM WIATOM B HAIPABICHUN
npuoOieHns obuecTBa K 9KOJTOTMYECKOil Ipo-
6/1eMaTiKe MOKHO Has3BaTb co3faHue B 1924 T.
Bcepoccumiickoro obujecTBa  OXpaHbl IPUPOABI
(mamee — BOOII), 6marogapsi KOTOpOMY B CKOPOM
BpeMeHM ObIIM CO3fjaHbl MOJOfEXHbIE [Py KUHbI
OXpaHBbI NIPUPOJIbI, CTABIINE HOBbIM ABJICHUEM I/
coBerckoro obmecra [Komres-/IBopuukos, Op-
1o, [Terpos 2020:2].

B 1960 r. B PCOCP 6bi1 nmpunAT «3aKoH 00
oxpaHe okpyxamomeit cpebl PCOCP», xoTopbiit
Hafienun BOOII HOBBIM cTaTycoM IjeHTpanbHOTO
OpraHa COBETCKOJ B/IACTM 110 KOHTPOJIIO 3a MCIIO/I-
HEHMEM 3aKOHOB B cpepe SKOIOTHI.

B nepuop nepecTpoiiku NpOUCXOJUT JaNbHEl-
IIee paclIMpeHye 3KOJIOTMYECKON [eATebHOCTH
Ha BCell TepPUTOPUM CTPAHBI, YTO BO MHOTOM ObI/IO
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CBA3AHO C YYaCTMBIIMMMUCA Ha TOT IEpMOJ aBa-
puAMM TIPMPOJHOTO U TEXHOTEHHOTO XapakTepa,
HOBJIEKIIMY 32 COOOI MHOTOYMC/ICHHbIE YeIoBe-
JecKue IOTepy: HAuaBLIMIICA IIPOIleCC IMepechixa-
HMA ApanbCKOrO MOpsA; KPYIHeNIIas B MCTOPUM
Poccum xene3HofopoykHas KaTacTpoda MOJ CTaH-
myeit Ama (Bamxmpusa); Ycunckas karacTpoda
(caMblit KpPYIIHbIT pa3nuB HeTU HA CyIIIe); aBapus
Ha JeneHuyKckoii [9C, B3pbIB ¢ JanbHENIINM BO3-
ropaHyeM Ha HeQTAHOM MeCTOpOKAeHUM TeHrn3 u
np. Kpome TOro, HeBO3MO>KHO OCTAaBUTDH 6e3 BHU-
MaHus aBapuio Ha YepHoObuibckoit ADC 1986 .
HecMoTps Ha BCe IOMNBITKY CKPBITb OOJBLIYIO
4yacTh MHQOpMAIMM O MAaryOHBIX IOCIEHCTBUAX
KaTacTpodbl, O3AaTh MOMHYI0 MHPOPMALMOHHYIO
0710Ka/iy He YHa/noCh, 9YTO BBI3BAJIO CEPbE3HBIIl 00-
LIeCTBEHHDIVI PE30HAHC M BBIIBMHY/IO Ha IIE€PENHMIA
IJIaH BOIPOCHI 9KO/IOTHUM, 3a/lefiICTBOBAB B OPTaHu-
3aIlMM 3TOTO HAIPaBJIeHNA MIMPOKIIe MACCHI JIIOIeit.
B at0 xe BpeMms, poccuiickuit mpasosep O.C. Kor-
6acoB copMyIMpoBas IepBoe ONpefeNeHne KO-
JIOTMYEeCKOM 0e30macHOCTY, 0003HAYMB €ro Kak
cucTeMy Mep, YCTPaHAIIMX YIpo3y II0OaTbHOTO
nporiecca rudenm Jofell I BCero 4enoBeyecTBa
B IIeJIOM B pe3y/IbTaTe TaKOro HeOIaronpuATHOTO
U3MEHEHMA COCTOSAHUA OKpY>Karoulleil MpUpPOIHOI
Cpefibl B MUpe, IIpY KOTOPOM BCe JKMBOE Ha IIJIaHe-
Te, BK/IIOYAs U 4elIoBeKa KaK OMONIOrM4ecKuil Bup,
TepsieT BO3MOXXHOCTb K CYIIeCTBOBAaHMIO IO IPU-
4)He HeBO3MOXKHOCTH YIOBIETBOPEHMS K/II0YeBbIX
bU3MONIOrNYeCKNX M COLMANBHBIX MOTpeOHOCTel
TOCPEZICTBOM OKPY’KaIOILIEr0 €ro MaTepuaTbHOTO
mupa [Konbacos 1998:48].

B 90-e rr. XX B. B OO/NBIIVHCTBE HOPMATUB-
HO-IIPAaBOBBIX aKTOB B IPMPOJOOXpaHHOIl cdepe
JKOJIormyeckas 0e30MacHOCTb PaccMaTpyUBaIach
B KOHTEKCTe HAlMOHAaJAbHOI 6esomacHocTy PO.
A HanMoHa/IbHbIe MHTEpechl Poccyn B 06/macTu sKo-
JIOTUY 3aK/TIOYAINCh B 3allUTe, COXPAaHEHUN 1 pa-
IIYIOHAJIbHOM JCIIONIb30BAHNM OKPY>Kalolllell Cpefibl
[Momuan 2016:101-112]. BriepBble TepMUH «HaIu-
oHajbHas OesomacHocTh Poccuiickoit epeparyn
B 9KO/orndeckoin cdepe» 61 mpumeHer B Kow-
LeNII Hal[MOHAIbHOI Oe3omacHocTy Poccuiickoit
Depepanuu B 1997 1. u B panbHeiinieM 6e3 usMe-
HeHMit npuMeHsica B KoHLlenmuym HalyoHaIbHOM
6esonmacaoct PO 2000 r. [[Tnaronos 2011:26-33].
Ykasanuble KoHlenum npusHaBamm obecredeHne
OXPAaHBbI I 3alIUThI OKPY>KaroLleil IIPUPOJHON cpe-
Ibl B Ka4yeCTBe K/II0UeBOTO HAIlpAB/IEHNUSA JeATeNlb-
HOCTH cTpaHbl. IlofuepkuBanoce, 4To yXyplieHne
COCTOSIHUA TIPUPOIHBIX 0OBEKTOB HAIIPAMYIO 3aBU-
CUT OT COCTOSIHVS SKOHOMUKH, a TaK)Ke OT YPOBHA
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0CO3HaHMsI 00I[eCTBOM IPOMCXOAAIIET0 KOOI~
YeCKOTO KPU3MCA, T.e. OT YPOBHS 9KOTOTMYECKOTO
cosnanus [YKaBoponkosa 2009:1317-1328].

4. CTaHOB/IEHME M PAa3BUTIE NOHATHA «3KONO-
ruyeckasn 6esomacHocTb» B Poccuitckoit ®enepa-
197071

BriepBble Ha 3aKOHOIATEIbHOM YPOBHE MOHATIE
«9KOJIOTNYecKast 6e30IacCHOCTb» OBIIO 3aKpeIieHo
B (denepanpHOM 3akoHe «O0 oxpaHe OKpy»Karomiei
cpenpl» 2002 1. (CT. 1) M TPaKTOBA/IOCh KAK «COCTOSI-
HJMe 3alMIeHHOCTI TIPUPOIHOI CPebl U KU3HEH-
HO B@)KHBIX MHTEPECOB YeJI0BEKa OT BO3MOXHOTO
HEeraTMBHOTI'O BO3JeICTBUS XO3SAICTBEHHON M VTHON
IeATeNIbHOCTY, YPE3BbIYAMHDIX CUTYalIl IIPUPOL-
HOTO ¥ TEXHOTE€HHOTO XapaKTepa, UX MOC/IeNCTBII»
[Mnbuu 2016:9-25].

A Bor Crparernio HaIMOHa/IbHOI 0e30IacHO-
¢ty 10 2020 r.° MHOTME 9KCIIEPTHI 0OBUHWIN B HECO-
CTOATETBHOCTY ¥ HAJIMYUM CYIeCTBEHHOIO 4yC/ia
npobenos [Vnpun 2016:9-25]. Tak, cmoBocoyera-
HJEe «3IKOJIOrnmdeckas 0e30MacHOCTb» IIOABIAETCA
JIUIIb Of{YIH Pa3 B e[UHCTBE C «PAIYOHATbHbIM IIPH-
POJIOIIONIb30BAHMEM», HO CAMO HOHSATHE He PaCKphI-
BA€TCs, B OT/IMYME OT «BOEHHOI 6€30MacHOCTI»,
«IIPOIOBO/IBCTBEHHON Oe3omacHocT» U mp. Tem
He MeHee OTMeYaeTcs, YTO HallMOHa/IbHasA Oe3omac-
HocTb Poccuiickoit Pepmepanum OCYyLIeCTBIAETCA
B Pas/IMYHBIX cepax, B TOM 4NCIe B SKONOTHMYe-
ckoit. IIpencraBisercs, YTO NPUYMHBI HOJOOHOTO
poia mpobenoB CBA3AHBI C TeM, 4TO JIMUTEIbHOE
BpeMs y4eHble TaK M He MOITIM IPUIITU K efVHO-
My MHEHUI0 OTHOCHUTE/IBHO OIpefe/IeHNsA MOHATHA
«06€3011aCHOCTb», B TOM YMC/Ie ¥ Ha MeX/YHapOJ-
HOM ypOBHe.

O6patuMcsi K caMblM pPaHHVM OIIpefe/eHN-
AM TOHATHUA «0e30MaCHOCTb», KOTOpbIE JjaBaln
fpeBHUe MbIcuTeny mnpouytoro. Tak, Iluuepon
BBICKa3bIBa/l UJICI0 O TOM, 4TO KaXK[JOMY XXMBOMY
CYILIeCTBY IO NpUpOfie IPUCYLIe CTpeM/IeHNe 3a-
IVINATh CBOK XXM3Hb, N30€raThb OIACHOCTY M BCe-
r0 BPEJOHOCHOTO, TOACTPAMBATLCA IOf, YCIOBMA
XM3HI, JOOBIBAaTh BCe HeoOXouMoe /it KoMmdopra
[Lumepon 1999]. B To Bpems kak MakuaBesin yT-
Bep>KZiasl, 4TO 0e30IaCHOCTb COOIOfIAeTCSI TONBKO
B TOM CJIy4ae, eC/IM OTCYTCTBYIOT BHEILIHVE VI BHY-
TpeHHue yrpossl [Maknasemnu 1990]. b. Crimnosa

omnpepesnsin 6e30IMaCHOCTb KaK BBHICHIYIO ZobOpofe-
Tellb TOCYAPCTBA, IPEfOCTABIAEMYI0 I'paKAaHaAM
[Crimno3a 1997:488].

B Hacrosee BpeMs KaTeropys «6e30macHOCTb»
VICCTIelyeTCA HPVMEHMUTEIBHO KO MHOTVMM IIPO-
neccaM. Tak, B Koncturyumn Poccnmiickoit Pepe-
paumy TepMUH «0e30IacHOCTb» YHOTpebnaeTcs
B HECKOJIbKMX BapMAaHTAX U B PA3IMYHBIX KOHTEK-
cTax: Kak 0e30IacHOCTb TOCYAapcTBa, Oesomac-
HOCTb TpaXJaH, oOIjecTBeHHas 0e30IaCHOCTb,
skonornyeckas 6esomnacHoctb. B TomkoBoM coBa-
pe >KMBOTO BeMKopycckoro sizbika B.JVI. [lans 6es-
OIACHOCTb PACKpPBIBAETCA KaK «OTCYTCTBME OIIAC-
HOCTH, COXPaHHOCTb, HafjeXXHOCTb» [[amp 1989].
C.J. OsxeroB TpakTyeT 6€30IaCHOCTb KaK «COCTO-
AHMeE, IPY KOTOPOM He yIPOXKaeT ONMAaCHOCTD, €CTh
3ammTa oT onacHoctm» [Oxeros 1990].

Takum o6paszom, BnoTh 10 XX B. 6€301aCHOCTD
paccmarpyBanach 160 B KauecTBe TOCYAapCTBEH-
HOJI JIeATe/IbHOCTY 110 COXPaHEHWIO He3aBUCUMOCTI
TOCYAapCTBa ¥ YKPEIVICHNIO BHELIHUX M BHYTPEH-
HMX TpaHul, 160 KakK MpefoTBpalleHNe BHY-
TpeHHeil uHTepBeHuMyu [Kappamosa 2005:51-56].
U ronpko k Hayany XXI B. MponcxopAT M3MeHEHNs,
BO MHOTOM CBs3aHHBIE C IIOBBIIIEHVIEM SKO/IOTIYe-
CKOTO CO3HAHVA ¥ CMEHbI Kypca 9KOHOMMYECKO
IeATEIBHOCTY C AHTPOIIOLEHTPUYECKOTO Ha 9KO-
JIOTOOPUEHTHPOBAHHDIN, KOTOPbIN I€peHaNlpaBUII
BEKTOP BHMMaHMA Ha HOHMMaHUe 0e30IIaCHOCTI
B KayecTBe 0E30IaCHBIX YC/IOBMII )KM3HM YeloBe-
Ka, 4TO OBLI0, 6€3yC/IOBHO, CBS3aHO C YKPeIUIeHIeM
B Poccyn mpepcraBnenys o npaBoBoM JieMOKpATH-
4eCKOM IOCYJiapCTBe.

CeropHA cyucTeMa HOPMAaTUBHO-IIPABOBBIX aK-
T0B B Poccyuim oueHb oOLIMpPHA ¥ IO3BOJIAET ypery-
JIMPOBATh OOJBIIVHCTBO BOIPOCOB, BO3HUKAIOMINX
B OTHOILLIEHNY B3aMOJIeIICTBIA 001IeCcTBa C IPUPO-
noit. Co3paloTcsa pasHOTO pojia IPUPOJOOXPAHHbIE
OpraHM3aluy, BMECTO AMPEKTUBHBIX IUTAHOB IIPO-
BOJATCS «3€/IeHble» NPOTPaMMBbI 110 OXpaHe Ipu-
poxbl erepaabHOrO, TEPPUTOPUATBHOTO M MECT-
HOTO YPOBHA, IOANNCHIBAIOTCA MeXAYHApPOJHbIE
COITALIEHNs, OCYI[eCTBIAETCA  IUIAHMPOBaHMUE
9KOJIOTMYECKOIl JIeATEeNIbHOCTU CO CTOPOHBI KpYII-
HBIX 9KOHOMUYECKUX CYOBEKTOB C yueToM Tpebo-
BAHUI 9KOJIOTMYECKOTO 3aKOHOJaTenbCcTBa [[aiicuu
2008:64-66], HO B TO Xe BpeMA Ha CETOJHALIHUI
feHb B Poccun ¢yukumonmpyer 6omee 170 Thic.

® Ykas Mpe3ngeHTa Poccuiickon Oepepauunm ot 12 maa 2009 r. N2 537 «O CTpaTtermm HaumoHanbHom 6esonacHocTn Poc-
cuickon ®epepaumn fo 2020 roga». URL: http://rg.ru/2009/05/19/strategia-dok.html (gaTta obpaiieHns: 14.09.2024).
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OIACHBIX ITIPOM3BOACTBEHHBIX OOBEKTOB, obecre-
YeHNe 0e30IaCHOCTY KOTOPBIX MCKIIOUUTENTbHO
CTIOKHO JlaJKe IIPY HaMM4YMK BCeX IepedncIeHHbIX
BBIILIE TPe0Opa3OBaAHMIL.

Kak crpaBefyinBo IOgYepKHY/I B CBOMX TPY/ax
H.M. MamefoB, «3KOI0TMYecKas npoGHeMa — eCTh
OTpaXKeHUe IIPOTMBOPEYNi MeXAy OOIecTBOM
¥ TIpUPORONl B Ipolecce MHTEHCHMMKALUM X
B3anMopelcTeusa» [Mamemos 2003:256]. Kak mo-
Kas3blBaeT CTATUCTMKA, MAcIITabbl BO3JENCTBNA
obIjecTBa Ha IIPMPOAY CONOCTABMMBI C I'€OJIOTN-
YeCKMMM ¥ He BCErfjd MOTYT ObITb JUKBUAVPO-
BaHbl €CTeCTBEHHbIMM IIponeccamm. He cexper,
4TO IOJ, YTPO30J MCYE3HOBEHM Ha CErOJHALIHMIA
fieHb HaxXo#ATcs 6oree 1 THIC. BUJOB >KMBOTHBIX 1
25 ThIC. BUJIOB pacTeHuit'’, yTpaunmBaT CBOE Cy-
IIeCTBOBAHME PeKM, o3epa U faxe Mops (Apab-
ckoe Mope). B cBsi3u ¢ atum npesupent Poccuiickoit
®epeparyn B.B. [TyTus, BeicTynas Ha 106mmeitHO
70-it ceccun lenepanpHoit Accambnen Opranusa-
uun O6vequuenubix Hanuit (ganee — OOH), BHec
HpeIoKeHe O pa3paboTKe HOBBIX TIOIXOJ0B B OT-
HoIIeHVM 06ecIedeH s FapMOHIYHOTO B3aMMOJIeil-
CTBIUA 4Ye/loBeKa ¢ mpupopoil. «Peub NoO/mKHA MATH
0 BHEJPE€HUM NPUHLMINANBHO HOBBIX IIPUPOJOIIO-
IOOHBIX TEXHOJIOTWII, KOTOPble He HAaHOCAT yliepo
OKpY>KalollleMy MUpY, @ CyLIeCTBYIOT C HUM B Tap-
MOHMMU U IO3BOJIAKOT BOCCTAHOBUTD HapYILEHHbIN
4esIoBeKOM bOanmaHc Mexy 6uocdepoit n TexHoche-
POIi. TO AeICTBUTENIbHO BbI3OB IITTAHETAPHOT'O Mac-
mTaba, 6a3upyrommiics Ha pa3paboTke abCOMIOTHO
HOBOJ KOHLENINMY, IIOfipasyMeBalolleil M3MeHeHNe
TPafIMIMOHHBIX IIOJXOM0B K 3allUTe ¥ COXPaHEHNIO
OKPY>KaoILell IIPUPOJHOI Cpefibl, @ MUMEHHO — KOH-
LIETIMI 9KOJIOTMYeCKO Oe3omacHocT» . Heckomb-
KO JIET CIIYCTA B Xofe BbICTyIuIeHuA Ha X HeBckom
MeX/TYHapOJHOM 3KO/IOTM4eCKOM KOHTpecce 26 Mas
2023 r. B.B. ITyTun HasBas aKomornyeckyo 6esomnac-
HOCTb OJIHMM U3 HallMOHA/IbHBIX IPUOPUTETOB, [0-
0aBMB IIpU 9TOM, 4YTO 3 QEKTHBHOE yIpaBIeHMe
IPUPOJHBIMYU pecypcaMu ABIAeT co60il OCHOBY
YCTOIYMBOTO PA3BUTHUA TOCY[APCTB, HANPAMYIO
B/IUSISL Ha COXpaHeHVe O1MOpasHO0Opasys 9KOCHU-
CTeM, 3[J0POBbe U Ka4eCTBO XXM3HM JTIofiei'%.

Be3ycnoBHO, Bce BbILIECKA3aHHOE CBUJETENb-
CTBYeT O TOM, 4YTO obecreyeHue SKOIOIMYeCKOi
0€30IaCHOCTY AB/IAETCA NPUOPUTETHBIM HAIpaB-
neHueM feATenbHocTH B Poccuiickoit ®epepanym.
B To ke BpeMsA aHa/mM3 HOPMAaTMBHO-NIPABOBBIX
aKTOB, PETYIMPYIOLMX BOIIPOCH 00ecredeHns 0X-
PaHbI IIPUPOAHBIX PECYPCOB ¥ SKONOTUM B IIETIOM,
CBUJIETENIBCTBYIOT O HA/IMYMUM L[e/IOTO psAfa mpobe-
noB [Bep6urikuit 1999:164].

Ha ceropgHAmHMiI JeHb B OT€YECTBEHHOI IIpa-
BOBOJl HayKe HeT eAMHOIo NMOHMMAHMA COfiepiKa-
HJA TepMIUHA «3KO/MOTMYecKass 6e30macHoCTb». Bo
MHOTOM 3TO CBA3aHO, Ha HAIll B3IJIAM, C OTCYTCTBU-
€M JIeraJIbHOTO OIpefe/leHNsA JaHHOTO IOHATHA.
Hecmotps Ha ero Hammune B OeilepaTbHOM 3aKOHe
«O6 oxpaHe OKpY>Kalolleil Cpefibl», B MHBIX IIPaBO-
BBIX aKTaX IPOCTIEXMBAETCA HEKOe pasHOYTEHME B
OTHOIIEHNM! OIIpefie/ieHNsA IOHATUA «3KONOTIYe-
cKasi 0e30IIaCHOCTb», a IMEHHO, 3TOT TePMMH JIC-
OJIb3yeTCsA 3aKOHOZIaTe/IeM B PAa3/INYHbIX aCIIeKTax:
B KayecTBe OIPEIeJIeHHOTO INPMHIMIA OCYIIeCT-
BJICHVA TOCYJAPCTBEHHON IONUTUKU U JHEeATeNb-
HOCTU B TOJ VMM MHOI 00/1acTU; KaK 00SA3aHHOCTD;
KaK TpebOBaHMe IPM peanusaLuy OIpefeeHHOTO
BUJa paboT; KaK OIpefie/ieHHas Lie/b, CTOAIAA Ie-
pex 061IecTBOM, 4TO CBUAETENLCTBYET O JOBOIBHO
IIMPOKOM MOHMMAaHUY JAaHHOTO sABIeHNA [Myx/ibl-
HuHa 2023:137-146].

B HoBoit pegaxnyuy CrpaTernu HalVOHaJIbHOM
6esomacnocty Poccnitckoit @epeparyny npobiemMam
obecrieyeHyst 9KOJIOTMYeCKOil 6e30IIacCHOCTI 1 pa-
IMIOHA/IbHOMY IIPUPOJIONOIb30BAHNIO0 TOCBSAIIECHDI
CcT. 77-83 «Jkonornyeckas 6€30macHOCTb U paiy-
OHa/IbHOE IpMpoOfionoNb3oBaHMe». Tak, B cT. 82
Crpareruu OTMEYEHO, YTO K/IIOYEBBIMM LieIAMMU
obecrieyeHyst 9KOTIOTNYeCKOi 0e30IacHOCTI SIBJIS-
I0TCA: ofecredeHre KadecTBa OKPY>Kalolleil Ipu-
POJHOII Cpefibl, HeOOXOMMOTO /IS 6/1arONPUATHON
XKM3HU U JeATETIbHOCTY TPaXK/jaH; 3aliTa 1 COXpa-
HeHUe IIPUPOJHOIL CPeibl ¥ BOCCTAaHOBJICHIE ee CO-
CTOSIHMA B CTy4ae IPUYMHEHNA yiiepba pecypcam;
IpYMEHEHNe pecypcocOeperaolyx TeXHONIOTHI
Y CMATYeHMe HETaTVBHBIX IIOCTEHCTBUII M3MeHe-
HuA KMarta®, JlocTisKeHne meeil 9KOI0orm4eckon

' Moyt 2000 BMAoB pobaBunu B KpacHbin cnncok MCOI. URL: https://nia.eco/2023/12/12/74595/?ysclid=m1271r2x

zt601882574 (gata obpaiyeHms: 14.09.2024).

" Vystuplenie Prezidenta Rossiyskoy Federatsii V.V. Putina na plenarnom zasedanii yubileynoy 70-y sessii GA OON. N'yu-
York. — Kremlin.ru. 2015. URL: http://www.kremlin.ru/events/president/transcripts/statements%20/50385 (gata ob6patue-

HuA: 14.09.2024).

2 TlyTUH Ha3Ban 3KONOrMYecKyto 6e30MacHOCTb OfHUM M3 HaLUMoHanbHbix NpuopuTeToB. URL: https://regnum.ru/news/38
08747?ysclid=Irtgkgvn24973268941 (gata obpatieHuns: 14.09.2024).

3 Yka3 lMNpe3unpgeHTta Poccninckoin ®epepaumm ot 2 uons 2021 r. N2 400 «O CrpaTtermm HaumoHanbHol 6e3onacHoctn Poc-
cuickon Mepepaunm». URL: http://www.kremlin.ru/acts/bank/47046 (naTta obpaiieHus: 14.09.2024).
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0€30I1aCHOCTY M1 PAIMOHATILHOTO IIPUPOROIIONb30-
BaHUA 00ecIednBaeTCs IMOCPEACTBOM peann3alun
18 HampaB/IeHNIi TOCYJapCTBEHHOI IIONUTHUKMY, Cpe-
JiV KOTOPBIX K/TIOYEeBBIMY ABILAITCA:

- 9KojormsammsA Bcex cdep TpoOM3BOA-
CTBa, obecreyeHye 3KOTIOTOOPUEHTVPOBAHHOTO
pocTa 9KOHOMVKM, CTHMYIMPOBAHME 3SKOHOMU-
YeCKMX CyObeKTOB Ha MCIOTIb30BaHME «3€/IeHbIX»
TEXHOJIOTMIL;

- obecreyeHne palMOHAIBHOTO IIPUPOLO-
HOTb30BaHMA, pecypcocOeperarlx TeXHOTOTU
B IIPOU3BOJICTBE;

- CHIDKeHMe BBIOPOCOB Ta30B M WHBIX
3arpA3HALINX BellecTB B aTMOcdepy;

- IpefoTBpallieHMe 3arpA3HEHMsA IIOBepX-
HOCTHBIX U IIOA3eMHBIX BOJ, BOCCTaHOBJIEHME
BOJIHBIX CUCTEM;

- CHIDKeHNe O00BeMOB IIPOM3BOACTBA OT-
XOfI0B, pa3paboTKa MeXaHM3MOB VX YTWIM3ALUN
(c mpuuYMHeHNeM Ha¥MeHbLIETo yiiepHa OKpyKaro-
1eit cpefie) ¥ BTOPUYHOI IepepaboTKy;

- IpefoTBpallleHue Aerpajalyy Io4B U I10-
Tepy UX KayecTBa U IUIOLOPOJAMNs, BOCCTAHOBJIEHME
HapyILIECHHBIX 3eMeJIb;

- CcoXpaHeHMe OMOJIOIMYecKoro pasHoobpa-
31 ¥ 9KOCUCTEMHBIN TOAXOf K 3allMTe BCeX KOM-
IIOHEHTOB IIPUPOJHOI Cpebl: JIeCOB, BOJ, IOYB,
KUBOTHOTO 11 PaCTUTENILHOTO MUPa;

- mnosblueHne 3ddexTUBHOCTH rocypap-
CTBEHHOTO 3KOJIOTMYECKOTO Hafi30pa 1M KOHTPOJIA
3a HapylUIeHMAMU B cepe OXpaHbl OKpPY’>Karollei
cpepbl;

- IIOBBILIEHUE YPOBHA 9KOJIOIMYECKOTO CO-
3HAHWUSA, BOCIMUTAHUA U oOpasoBaHus, Gopmmupo-
BaHIe 3KOJIOTMYECKOil Ky/IbTYpPbl TPaKaH B 00/Ia-
cti GOPMMPOBAHNA OTBETCTBEHHOI'O OTHOIIECHMA
K OKPY>Kaolllell IPUPOIHOI CPefie;

~ pasBUTME MEXIYHAPOJHOTO COTPYJHMYECTBA
B cepe OXpaHBI OKPYIKAIOIeil CPefibl B TOM 4MCIe
B IIeJIAX IIPeYIpexX/ieHNA BO3MOXKHOCTI IPUYMHe-
HJA TPAHCTPAHMYHOTO Bpefia 1 TIp.

Bce BbllenepedncieHHble 3afaull CBYUJETENb-
CTBYIOT O TOM, 4TO feiicTBylomas Crparerus Ha-
1OHa/IbHOI 6e3omacHocTy PO paccmarpusaeTt Bo-
IPOCHI 9KOJIOTMIECKOTT 6€30MacHOCTI KOMIIIEKCHO.
I[IpegycMOTpeHO pa3BUTHE HE TONBKO COOTBETCTBY-
IOIIVX TEXHOIOTYII ¥ MHCTUTYTOB BHYTPYU CTPaHBI,
HO ¥ MEX/JYHApOJJHOE COTPYLHIYECTBO.

Cpemyu  yrpo3 SKOIOTMYECKON 6e30macHOCTI
0003Ha4YeH POCT IPOM3BOACTBA ¥ IOTpebIeHms
B MIIpe, yBelMYeHIe aHTPOIIOT€HHOl Harpys3KM Ha
IPUPOJHBbIE PeCcypchbl ¥ OOBEKTBI OKpPY’Karollei
Cpepbl, ieTpajjalyisl 3eMelb, CHYDKEHNe IIORO0POAA
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IOYB, YXYAIIEH!E COCTOSHMA BONHBIX 3KOCHCTEM,
yMeHbllIeHMe OM0/IOrNYecKoro pasHoo6bpasus, yBe-
JIMYeHMe 4UCIa U YaCTOTHI ONMACHBIX NPUPONHBIX
ABJICHWIA, YTO B COBOKYITHOCTY BeJieT K CHVDKEHIO
Ka4yecTBa JKV3HU JIOfieil M MI3MEHEHUI0 B HeraTuB-
HYIO CTOPOHY YC/IOBMIl XM3HIU Ha Jeme. B cBsAsu
C 3TUM OJIHMM M3 K/TIOYeBBIX HOBOBBefieHmit Crpa-
TETVUM SABJIsIETCS He 60pbOa ¢ MOC/IEACTBUAMMN LIPU-
POIHOTO ¥ TEXHOT€HHOTO XapaKTepa, a IPVHATHE
IPEBEHTVBHBIX Mep B Lie/AX o0OecredeHnsa coxpa-
HeHUA 00'beKTOB IIPUPOIHOIL CPEMIBI 1O TOTO, KaK X
€CTeCTBEHHOE COCTOsAHME Oy/ieT HapyILIeHO.

[IprHATHE 3aIUTHBIX Mep MOC/Ie TOTO, KaK Bpef
OKpY>Kamolllell cpefie ObII HaHECeH, I HEOOXOVIMO
00pOTHCA € TIOCNIENCTBUAMM 3aTPA3HEHNA WY VHO-
rO HeTaTMBHOIO BO3JENICTBNA HAa €€ KOMIIOHEHTBI,
0e3ycnoBHO, Oo/mee pecypcoeMKas U 3aTpaTHas 1o
CTOVIMOCTH JIeATEe/IbHOCTD, @ IMEHHO: PEKY/IbTHBA-
1A 3eMeJlb; MepPONPUATHA 110 OUUCTKE BOJ; IIPU-
HATYE Mep (C 3afieliCTBOBaHVeM OO/BIIOTO YenoBe-
YeCKOro pecypca) 1o peoTBpalleH N0 KaTacTpod
U CTUXUIHBIX OEICTBUI, a TAK)Ke I10 BOCCTAHOBIIE-
HIIO COCTOSAHMA TIPUPORHBIX 00BEKTOB; IPUHATIE
Mep II0 ounieHnio pernoHos Poccuiickoit Oepepa-
LMY C BBICOKOJ 9KOMOTMYECKON HAIPAKEHHOCTHIO
(IIecToilt 1 CebMOIt PAHT OIIACHOCTM).

K maccuBHBIM MepaM OTHOCATCS IPEBEHTMB-
Hble Mepbl, KOTOpble, KaK yXe ObIIO OTMeYeHO,
6oree BBITOZIHBI JI TOCYAAPCTBA KAaK C S9KOHOMU-
YEeCKOJ TOUKY 3PEHN, TaK U B Le/AX peanusanun
KOHCTUTYLIMOHHOTO IIpaBa 4ye/loBeKa Ha Oraromnpu-
ATHYI0 OKpyXatomyto cpeny. K Takomy Bupy Mep
MOXXHO OTHECTM: pa3paboTKy ¥ NpUHATHE SKOJIO-
TMYECKOTO 3aKOHOJATebCTBA; KOHTPO/Ib 1 HAJ30P
B YKa3aHHOI cdepe; HOATOTOBKY KCIIEPTOB 110 MO-
HUTOPVHTY COCTOAHVA OKPY>KaloLleil Cpefibl U IIPo-
THO3MPOBAHMIO HETATVBHBIX IIOC/IECTBUIL; IIPO-
CBETUTENIbCKAs [IeATEIbHOCTD; CO3JaHMe CUCTEM
OBICTPOrO pearnpoBaHMsA B CIydae CTUXUITHBIX
OemcTBuil ¥ KatacTpod; paspabOTKy OYMCTHBIX
COOPY>KEHMII, a TaKXKe 9KOJIOIM4ecKoe oOydeHue,
BOCIIUTaHMe MOfPACTAIOIETO TIOKO/IEHVA 1 TIP.

[ToguepkHeM,  4TO  pasBUTHE  BOIpOCa
0 HOBBIIIEHNM SKO/IOTMYECKOTO CO3HAHMA TPaXK/jaH,
BOCIIUTaHME B HMX OTBETCTBEHHOIO OTHOIIECHMNA
K OKpY>Xallell cpefie, CTUMYIMPOBaHMe Hacese-
HJA U OPTaHM3ALNIT K YYaCTHUIO B SKOIOTOOPUEHTH -
POBAHHOI JEATENIbHOCTI ABIAETCA VICK/IIOYUTENb-
HO BaXHBIM HOBOBBefleHueM Crpareryn.

Yro Kacaercs pasBUTUA MEXYHAPOLHOTO CO-
TPYAHMYECTBA B YKa3aHHOI cdepe, TO HECMOTpA
Ha BCe MMeIOINecs Ha CErOJHAIIHNI IeHb CIIOXK-
HOCTM B MEXTOCYJAapPCTBEHHOM B3aMMOJEIICTBUN,
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cama Crpaterua n IIpesugent Poccuiickoit Pene-
panuu B.B. IlyTuH HeOomHOKpaTHO IOfYepKMBa-
mm crpemnenne Poccum B3aMMOpEeiCTBOBATh Ha
MEX/JYHApOIHOM YPOBHE C LI€Ibl0 CO3JIaHMA YeT-
KOJI CKOOPJVHUPOBAHHOM CUCTEMbI B OTHOLIEHUM
HOPUHATHA Mep 110 IPeyIPeXIeHNI0 HEraTUBHOTO
BO3[eIICTBYs HAa IPUPOAHYIO cpeny. «Ceronns ag-
(bekTMBHOE yIpaB/eHNe IPYPOSHBIMU Pecypcamu
ABJIAETCA OCHOBOI YCTOWYMBOIO PasBUTUA TOCY-
IApCTB, HAIIPAMYIO BIMACT HA COXpaHeHue 6uopas-
HOOOpa3us 9KOCUCTEMBI, a, I/TABHOE, Ha 3[JOPOBbE
U Ka4eCTBO XU3HM MMWUIMOHOB JIofeil. Mbl pajibl
HOJENTBCA C 3apyOeXHBIMM KOJIEraMi CBOUM
HO3UTUBHDBIM OIIBITOM U BHMMATE/IbHO U3YYNUTDb UX
HapaboTkyu B 910i1 chepe», — ormernn B.B. [Tytus,
BBICTYIIaA B XOfle 3acefanus Boiciero Espasniicko-
r0 3KOHOMUYECKOTO COBETa.

Becnoit 2024 r. npesugeHt Poccun BpIcTymImI €
VHNLVATUBON 10 co3fanuio B EBpasuiickoM 3ko-
HOMMYECKOM COI03€ K/IMMATUYEeCKOTO 1 9KO/Iornye-
ckoro kay6a, B 3aJjauyt KOTOPOTO JJO/DKHA BXOAUTD
peannsanyusa COBMECTHBIX HAYYHBIX MCC/IE[OBAHMI
U pa3paboTOK, BHE[IpeHNUEe «3eJIeHbIX» TeXHOJIOT I,
U HOYEPKHY/I BaYKHOCTb M VICK/TIOUUTE/IbHYIO 3HA-
4JYMOCTb peajM3alyi HalMOHAJIbHOTO IIPOEKTa
«IKOOTHSI» .

Bce yxasaHHbIe Mepbl CBUJETENbCTBYIOT O TOM,
4TO IpY NoAroToBKe CTparernn 3aKoHoaTeNb pac-
cMarpuBan obecredeHne 9KOIOrMYecKol Hesomac-
HOCTM B 3KOCHCTEMHOM KOHTEKCTE, YTO Ha Cerof-
HAIIHUI [IeHb, B CUIYy B3aMMOJEICTBYA BCEX CPef
¥ 3aTPsA3HEHMA B PABHOI CTEIIEHU BCeX 0OBEKTOB
OKpY>Kalolllell Cpefibl, ABJAETCA MCKIOYUTETbHO
aKTya/IbHbIM.

Hamnbonee monnass mHbopManys OTHOCUTEND-
HO OpraHmsaumm faeATenbHocT Poccuiickoit ®e-
flepanuy B 067macTy obecriedeHns 9KOMOTrMYecKo
6esomacHocTy npesicraneHa B OCHOBax rocypuap-
CTBEHHOI TIOMUTUKM B OOMACTU 9SKOIOIMYECKO-
ro passutua Poccumiickoit Pepepanum Ha Hepuof,
mo 2030 ropa (ytB. Ilpesupentom PO 30 ampens
2012 r.). B ykazaHHOM [OKyMeHTe ObLIM Y4YTEHBI
BCe paHee MMeoIuecs: HefopaboTky 1 0603Hade-
HbI K/II0YeBble HallpaB/ieHus fesArenbHocTy Poccun
Ha mepuof o 2030 r. B cdepe mpenynpexpeHns

COBEpIIEHNA 3KONOTMYECKMX IIpaBOHAPYIIEHNI
U COBEpLIEHCTBOBAHNMA 3aKOHONATE/NbCTBA B YKa-
3aHHOIT 0071acT, BK/IIOYAsl IPUHATHE TIPEBEHTUB-
HBIX Mep C Lelbl0 COXPaHeHUS IepBO3JAHHOrO
COCTOSAHUA 00'bEKTOB IIPUPOTHOI CPEIbl, IIPE3yMII-
LU0 ONACHOCTU IUTAHMPYEMON 3KOHOMUYECKOI
IeATEIbHOCTY, BHEJPEeHNe pecypcocheperaromyx
TEXHONIOTUI U Ip. BaKHO yIIOMAHYTb IYHKT, Ka-
CAIOLIMIICA TIPMOPUTETHOCTM COXpaHEHMs ecTe-
CTBEHHDBIX 3KOJIOTMYECKMX CUCTeM, HPUPOJHBIX
NaHAMA(TOB M NPUPOSHBIX KOMIIIEKCOB, OTBET-
CTBEHHOCTH (pefiepaIbHBIX OPIaHOB TOCYAAPCTBEH-
HOJl BJIACTH, OPraHOB TOCYJAPCTBEHHON BIIACTU
cyobektoB Poccmiickoit ®Pemepanym ¥ OopraHos
MECTHOTO CaMOYIIpaB/IeHNUsA 32 [IeATeIbHOCTh 3KO-
HOMMYECKIX 00'beKTOB Ha X TepPUTOPUM U 32 0be-
CIledeHe O/IarOIPHATHBIX SKONTOTMYECKIUX YCTIOBUI
T XKM3HM TPaK]aH.

B TO Xe BpeMA Ba)XKHO IOJYEPKHYTb, YTO IIpPU
BCeX IIepeyulCIeHHbIX IPeMMYyIIecTBaX, B YKa3aH-
HOM BbIlI€e IOKYMEHTe He [JAeTCsl YeTKOTro oIlpefie-
JIEHVSI TIOHATUA «3KOJNOTMYecKas 6e30IMacHOCTb».
OroT mpoben YacTMYHO YCTPaHEH HOPMATMBHO-
IIPAaBOBBIMM AKTaMJ HAa YPOBHE PETMOHOB.

B cBA3M ¢ aTMM XOTenoch OBl B KauecTBe IpH-
Mepa npusecty OTpacyeByl0 CTPATETMI0 3KOIOTH-
4ecKoil 6e30MaCHOCTU ¥ PasBUTHA NPUPOLHO-pe-
cypcHoro komiiekca Pecny6rmmku Tarapcran Ha
nepcrektuBy o 2030 r. B Hell meranusmpyroTcA
BCe IT0JIOXKEHNs, BbIIBUTaeMble B PaHHEI peflaKIun
Crpaternn HalyoHanbpHOI 6esonmacHoct PD, Ho,
IOMMMO 3TOrO, [JAeTcs [eTalbHOe OIpefeneHue
HOHATHA «9KOMOTMYECKass 6€30I1aCHOCTb», MOf, KO-
TOPOI IIOHMMAETCA: «OJHA 13 BaKHENIINX COCTAB-
JIAOIVX HAIMOHATIbHOI 0€30IaCHOCTH, eANHCTBO
IPUPOJHBIX, COLIMANBHBIX, TEXHUYECKUX U APYTUX
YC/IOBMIA, TIOCPECTBOM KOTOPBIX 0becIiednBaeTcs
Ka4ecTBO XXM3HNM U 0e30IIaCHOCTb JKM3HU U [es-
TEIbHOCTY HacelIeHNs 1 obecIedeHre yCTONnBO-
IO COCTOsIHMA OMOLIeHO3a O6MOTOIIA eCTeCTBEHHOI
9KOCUCTEMBI» .

B T0 >xe Bpems B 3akoHe KpacHospckoro kpas
«O6 9KomornuecKor 6€30MacHOCTI 1 OXpaHe OKPY-
Karolleil cpefibl B KpacHOsApcKoM Kpae» 3KOIOrHu-
Jeckas 6e30IacHOCTh 0003HaUeHa KaK «COCTOsAHME

' TlyTUH Ha3Ban 3KONOrMYeCKyto 6€30MacHOCTb OfHUM M3 HaLMoHanbHbIx NpuopuTeToB. URL: https://regnum.ru/news/38
08747?ysclid=m13b91tnhb344033559 (nata obpalyeHus: 14.09.2024).

> MMHMCTEPCTBO 3KONOrMU 1 NPUPOAHBIX pecypcoB pecnybnukm TatapcTtaH. Mpukas oT 26 uona 2017 r. N° 861-n
«O6 yTBEPKAEHMM CTPATErMIN SKONOrMYecKolr 6e30MacHOCTA 1 Pa3BUTUS NPUPOAHO-PECYPCHOIO KOMMIEKC Pecny6nukm
TaTtapctaH Ha 2017-2021 rogbl 1 Ha nepcnekTmBy fo 2030 roga». URL: https://docs.cntd.ru/document/543557080?ysclid=

m13v60kn99257532685 (paTa obpalyeHuna: 14.09.2024).
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MEXOYHAPOOHOE 3KOJIOMMYECKOE MPABO

AMN. AbpynnuH, K.b. BanuynnuHa

3aIUIIEHHOCTY OKpY)Kalolleil IpPUPOLHON cpe-
bl U )KM3HEHHO Ba>KHBIX MHTEPECOB Ye/l0BeKa OT
HETaTMBHBIX IIOC/IE[CTBUII BCIECTBME OPraHM3a-
UM 5KOHOMMYECKOV MeATeNIbHOCTY, 4pe3Bblyall-
HBIX CUTYalMil IPUPOJHOIO ¥ TEXHOTEHHOIO Xa-
paKTepa M MX MOCIefCTBIUI» 'S,

besycnoBHo, KaXKgoe U3 onpefe/IeHNnii COfepKUT
B cebe paliOHalIbHOE 3ePHO, HO JIOTMYHO IPefIo-
JIOKUTD, YTO HET €VIHOTO OIpefie/leHNs YKa3aHHO-
IO NOHATHA. B Hay4HOII MUTEepaType MOXKHO HallTU
U VIHBIE OTIpeJie/IeHNs] «9KO/IOTNYeCcKoit 6e30macHo-
ctu». Eme B 1988 1. 65110 ZaHO crefylolee onpese-
JIeHMe: «9KOJIOTMYecKas 6e30IMacHOCTb» — 9TO TaKas
Ka4yeCTBEHHasA 0COOEHHOCTD COLVIA/IBHOTO 1 9KOJIO-
TMYECKOro PasBUTHA, IpeycMaTpUBAIOIas CO3/ia-
HIl€ TeXHOJIOTMYEeCKUX IIPOLIeCCOB HOBOTO YPOBHH,
COLMA/IbHON OpraHMsallMM ¥ YIpaB/lIeHUdA, CIO-
COOHBIX CBOEBPEMEHHO paspellaTb SKOTIOrMYecKie
1po06/IeMbl 1 3aLIMILATh 00IIECTBO OT F060T0 posa
9KOJIOTMYECKMX yTPO3, KaK TO; BHIOPOCHI BPEIHBIX
BelleCTB, aBapuy, Karactpodsl u T.jj. [Bamexns,
[l3anues, Ypcan 1988:445]

C rtouku 3penus A.C. Illumko, 6e3omacHOCTH
B cpepe SKO/IOTHM eCTb He YTO VIHOE, KaK KOMIUIEKC
MarepyanbHO-IPABOBbIX M OPTraHM3ALMOHHbIX ra-
PaHTUI 3aMILEHHOCTY OKPY>KAOLIel MPUPOLHOI
cpefnbl B K&K/IOM OT/IeTIbHOM TOCY/lapCTBe OT Hera-
TUBHOI'O BO3JIe/iCTBM: MCTOYHMKOB 3arpsIsHEHN,
HaXOJAIMXCA 3a IpefielaMil TOCY[apCTBEHHbBIX
rpanut [Bennesa 2010:36-38].

A K. TonnyeHKOB 9KOIOTMYeCKyI0 6€30I1acCHOCTD
ompefieisieT B Ka4eCTBE COCTOSHMA 3alIMII€HHOCTH
BCEX BUJIOB IIPaB 4€/IOBEKA, KAK TO: COIMA/IbHBIX,
3KOHOMMYECKUX, 3KOJOTMYECKUX, MaTepyajbHBIX,
KY/IbTYPHBIX U VIHBIX II€HHOCTell 00IecTBa 1 ro-
CY[ApCTBa, a TaKXe MHTEPECOB 3KOHOMMYECKMUX
CYOBEKTOB, OpraHM3ALNIL, YIPeX[EHUIT U Ipef-
IpUHUMATENEl OT BPEJOHOCHOTO BO3JENCTBUA
HeO/IaronpyATHBIX 9KOOTMYECKUX (aKTOPOB, BBI-
3BAHHBIX AHTPOIIOTEHHBIM BO3JEIICTBMEM HA IIpU-
pofly, a TakXe OT IOCHEACTBUII 3KOIOTMYECKOTO
Bpena [[omuenkos 2005:427-428].

A.Jl. KymkynoBa 1o 9KolIorn4eckoi 6esormac-
HOCTBIO IIOHMMAET 3aLIUTY OOLIeCTBa, BCEX SKOCHU-
CTeM U TOCYHapCTBa, BK/IIOYas BCE €r0 3/l1€MEeHTHI,

OT 6MOOTMYECKUX YTPO3 U AHTPOIIOTEHHOTO BO3-
neiictus [Kyuixynosa, Kosanesa, [xukus 2019].

Lenblit psAf, y4€HDIX B IIOIBITKE JaTh e TalbHbII
pa3bop MOHATUA «IKO/MOTMYeCKass 6e30IacHOCTb»
paccMaTpyuBanM ee B KauyeCTBE HEOTBHEM/IEMOI
YacTU HAL[VIOHAJIbHON 6€30IacHOCTI TOCYAapCTBa,
KaK COCTOsAHNE 3alMIIeHHOCTM TOCYAapCTBa, 00-
IIeCTBA M IMYHOCTH, PYTHe KaK CIOCOOHOCTD TO-
CylapCcTBa KOHTPOMVPOBATD, CHIDKATD U YCTPAHATD
5KOJIOTMYECKYI0 ONIACHOCTDb Pa3HOro Macimraba. Bee
9TO yKa3bIBaeT Ha Ha/M4ye MHOr00Opasuit B IOHN-
MaHMU PacCMaTpUBaeMoro GeHOMeHa, 10 IIpUYIHe
TOTrO, 4TO B OOJIBIINHCTBE JOKYMEHTOB B HAILMO-
Ha/bHOI cucteMe Poccuiickort Gefepanun Het fe-
TaJIbHOTO 1, IJTABHOE, eITHOTO OIIpefie/IeHNA «IKO-
JIOTMY€ECKOI 6€30I1aCHOCTIY, KOTOPOE OBl He faBao
BO3MOXKHOCT) TPAKTOBATh €0 C/IMIIKOM IIVPOKO,
HO ¥ yOuparh 13 0OBEKTOB PeryIMpoBaHNUs BaXK-
Hellllne 9/MeMEHTBl TakXKe He HPENCTaB/IAIO0 Obl
BO3MOXXHOCTIL.

IIpencraBnsAeTcs, 4TO B LIeHTPe BHUMAHUA, IIpU
pa3paboTKe oIpefeNieHNs «3IKOJIOrMdyeckas 6es-
OIIACHOCTb», JO/DKEH CTOATh 4enoBek. Kak crpa-
BEIMBO ITIOJYEPKHY/ B CBOEM BBICTyIUIeHMH Ie-
HepanpHblil cekperapp OOH Kodu AHHaH, «MbI
He MOXeM 00ecriednTh pasBUTUE, He 0OecIiednB
6€30I1aCHOCTb, HO HE MOXKeM obecrieunTh U 6e3-
OIACHOCTD, He 00eCreyrB pa3BUTHE, Y MBI, KOHEY-
HO JXe, He MO)KeM o0ecriednTb HI TO HM ipyroe 6e3
obecriedeHNs IIpaB yesioBeKar'.

5. 3aknroueHne

C y4eToM BCEro BbILIECKA3aHHOTO IIPEJCTaB-
ngeTca, 4To obecliedeHUe SKOIOTMYECKOol 6e3-
OIACHOCTY ABJIAETCA K/IIOYEBBIM HAIpaBJIeHNEM
obecrieyenus 6esomacHocT B LenmoM. B Poccuii-
ckoit Pemepanyy 3T0T PaKT HEOFHOKPATHO IOJ-
TBEpKJancsa npesupeHToM cTpanbl B.B. IlyrnHbiM
B XOJie BBICTYIUICHUIT BO BpeMs BCTped Ha BBICIIEM
ypoBHe. VIMeromascs cucteMa HOpMaT¥BHO-IIPaBO-
BBIX aKTOB, HAaI[paBJIeHHas Ha ypery1npoBaHue BO-
pocoB B cepe obecrieyeHVsi OXPaHbl ¥ 3aIUTHI
NPUPOJIHON Cpeflibl, Ha CErONHAIIHMII JeHb Ipe-
TepIIeNa AL MOMOKUTENbHbIX U3MEHEHWIT U B3ATHE

16 3akoH KpacHosipckoro Kpas oT 20 ceHTA6ps 2013 1. N2 5-1597 «O6 3Konormyeckon 6e30nacHOCTV U OXpaHe OKpY»Kato-
wen cpefbl B KpacHoApcKkom Kpaex (c u3m. Ha 4 wions 2024 r.). URL: https://base.garant.ru/18655661/?ysclid=mfmnkmyh

wa538845071 (naTa obpatleHus: 14.09.2024).

7 BoicTynneHue leHepanbHoro cekpetapsa OOH Kodun AHHaH B xoae KoHdepeHuum 2005 r. yyacTHUKoB loroBopa o Hepac-
NpoCTpaHeHun sigepHoro opyxusa. 2 maa 2005 r. URL: https://www.un.org/ru/events/npt2005/sg.htm (gata obpatieHus:

14.09.2024).
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Kypca Ha IPMHATUE IPEBEHTUBHBIX Mep — APKUil
ToMy npumep. [IpencraBisgercs, 4To 3TO BBI3BAHO,
HpeXJie BCero, CIeAYWMMI IPUYMHAMMI:

- IpolLecc CTPEeMUTENbHOrO  yXyALIeHUA
COCTOSIHUSA BCeX KOMIIOHEHTOB OKpY>Kalolleli cpe-
Zibl HabupaeT 060POTHI, HECMOTPSI Ha BCe IIPUHIMA-
eMble MUPOBBIM COOOIECTBOM YCUINA, U Aerpaja-
IIJ10 BO MHOTOM YK€ HeBO3MO>KHO IIPMOCTAHOBUTb.
Ecnu He mpuHMMAaTh Mepbl, TO obecreyeHne MHBIX
BUJIOB 0€30IIaCHOCTM y>Ke He OyHeT aKTya/lbHbIM,
TaK KaK 4Ye/0BEYeCTBO YTPATUT BO3MOXKHOCTD
K CYILIeCTBOBAHMNIO;

- 9KoJormyeckas 0e30NacHOCTb CBsA3aHA
C 3alIMTON M COXPAaHEHMEM BaXKHEIILETO 6asuca,
K/II0YEBOTO VCTOYHUKA JKU3HU U JEATeTbHOCTH
BCEro Hace/leHMsA IJIAHETH, KOTOpas He MMeeT afi-
MMUHJUCTPATUBHBIX, HAIVIOHAJIbHBIX U TOCYHAp-
CTBEHHBIX I'PAHMI], @ VIMEHHO NPUPOJHON CpPEJbl.
JTIro60e 3arpsisHeHue B Kpardaiiliyie CPOKM MOXKeT
IPVMHATD TPAaHCTPAHMYHBII XapaKTep;

- pelleHMe 3KOJIOTMYeCKMX mpobieM n obe-
CIIeYeHVe KOTIOINYeCKOil 6e30IacCHOCTH ABIAETCA
HaJIeXKHBIM (QYH/JAMEHTOM I BO3MOXXHOCTH pe-
IIeHNA SKOHOMMYECKNUX, COLMAIbHBIX, MOMUTIYE-
CKUX ¥ VMHBIX IIpOOJIeM, CTOSLIMX IIepef; CTPAaHO
B YC/IOBUAX COXPAaHHOCTM OJIHOTO U3 K/IIOYEBBIX
KOHCTUTYLMOHHBIX TIPaB YeJIoBeKa — IIpaBa Ha Oy1a-
TOIPMATHYIO OKPY>KAOLIYIO CPey;

- OCTAaHOBMUTb 3KOJIOTMYECKYI0 KaTacTpo-
¢y (B cayyae ee pomylieHus) Imo MacumTabam
U KaTacTpoU4YeCKMM MOCIeACTBUAM Oyner ro-
pasfo CIOXKHee, HeXenu, K IPUMepy, SKOHOMU-
YeCcKNI, (1)MH21HC0131>117[, MHOMNTUYECKUI, BOEHHBIN
Wi MHPOPMALMOHHBI KPU3NC, @ B PAfle CTydaeB
HEBO3MOXHO;

- C y4eTOM TOro, YTO 3KOJIOTMYecKas IIpo-
671eMa 10 CMX HOpP He MOXeT OBITb OKOHYATeIbHO
paspelleHa, a HeraT¥BHbIE IIOC/IEACTBIUA I OKPY-
JKalolllell Cpeibl HApaIMBAT 000POThI, HANIPALIN-
BAeTCs BIIOJTHE 00OCHOBAHHBII BBIBOJ, O CTIOXKHOCTY
¥l MHOTOACIIEKTHOCT) 3aTparvBaeMoll HaMM TeMBI,
a TaK)XXe 0 MacIITaOHOCTV 9KOJIOTMYECKUX IPOOTIEM.

[IpyuvHaMy He6GMArompusATHON 06CTaHOBKU
B Poccnmiickoit @epeparnyy (BO MHOTMX pernoHax)
HpefIoIaraeTcs CYNTATD:

- IpORO/DKAIOUIMIICA TIPOLeCC POCTa UMC-
J1a BPeIHBIX POMBIIIICHHBIX 1 OBITOBBIX OTXOJIOB
1 Hepa3paboTaHHAsA CHCTEMA VX Y TU/IN3ALNYL;

- HepalMOHa/JIbHOe, PAacTOYNTENbHOE Befie-
HJIe JIECHOTO X03AJICTBA U 3eM/IeTI0/Ib30BAHMS;

- HeperympyeMblil Ipolecc cOpoca CTOY-
HbIX J HEOYMIEHHBIX IPOMBIIIIEHHbIX BOJ
B BOJIOEMBI;
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- aKTUBHBI BBIOPOC HEOUMIIEHHBIX Ta30B
C IIPEeAIPUATIIL B aTMOChEpY;

- HeCaHKIMOHMPOBAHHOE XVIMIYECKOe I pa-
IVIAIMIOHHOE 3arpsA3HeHNe psAfa TePPUTOPUIL;

- CyllecTByollee, HECMOTPS Ha BBEJEHHbBIC
OrpaHMyYeHyss, (UHAHCUPOBAHUE SKONOTMYECKNX
IPOrpaMM II0 OCTATOYHOMY HPMHIINITY;

- Ha/M4ue IpoOeIoB B SKOIOTMYECKOM 3aKO-
HOJaTeNbCTBe (OTCYTCTBUE €AMHOTO OIpefe/eHNs
TepMIHA «9KOJIOTMYecKas 6e30MacHOCTD»);

- OesjeiicTBME BJIACTHBIX CTPYKTYP, B TOM
4ycle M Ha YpPOBHE PErMOHOB, B OTHOLICHUN
obecriedeHNs OXpaHbI OKPYIXKAIOIIEN CPefibl;

—  CYLIeCTBYIOWINUIT aKIIEHT Ha IIPUHATUE Mep
HOCT(AKTYM, T.e. IIOCTIE Y>Ke COBEPIIEHHOTO IIPaBO-
HapyIIeHNsA B OTHOLIEHNY IPUPOTHON Cpefibl, BMe-
CTO TIPUHATHUA NIPEBEHTUBHBIX Mep J/IA HefoIylie-
HMA 3arPA3HEHNA IIPUPOIHBIX 0OBEKTOB;

- yrpara MHTepeca oOImiecTBa K 9SKOJIOIU-
4ecKMM IpobeMaM 1 paBHOAYIIVME OO/MBIIMHCTBA
PoccusH K cOCTOAHMIO IPUPOHOI CPEIbL.

Takum 06pasoM, HeCMOTpPS Ha CYIIeCTBEH-
Hble IIOIOKNTE/IbHbIE M3MEHEHNS, [IPOV30LIe/IIe
3a MOC/IeHNE IeCATUIETA B POCCUIICKOM SKOMIOTU-
4eCKOM 3aKOHOJATe/bCTBE, MOXHO CJe/IaTh BIIO/THE
060CHOBAHHBIIT BBIBOJ| O TOM, YTO 3aTAHYBIIAACA Ha
TP J€CATKA JIeT HayYHas JVUCKYCCUA OTHOCUTEIBHO
XapaKTepPUCTHUKY JePVHUIVIN «IKOTIOTnYecKas 6e30-
IIACHOCTB» U IIpoLjecca ee obecreyeH s CBsi3aHa Kak
€ MEXJVICLVIUIMHAPHBIM XapaKTepOM JMCCIeLyeMOro
HOHSATHSL, TAK U C HECKOMIBKO «VICKYCCTBEHHBIM» IIPO-
IIeCCOM €TO BBIJIC/ICHUA B OTHE/NbHBII BUJ, JleATeNb-
HOCTU B CTPYKType obecIiedeH)s HAIMOHAIbHOM
6€30I1acHOCTI M HEOOXOMMMOCTI B CBS3U C ITUM
JUINTETbHOTO BPEMEHHOTO IIPOMEXYTKa IS BbIpa-
OOTKV Hay4YHBIX IIOJXOJIOB [/ er0 000CHOBAHNA.

Ha cerognAmHNil eHb HANpsKeHME OTHOCHU-
TEJIbHO COEPKaHNsI TEPMIHA «9KOTIOTMYecKas Oes-
OIIACHOCTb» HE CHIDKaeTcA. B pelicTByromeM poc-
CUIICKOM 3aKOHOJATEbCTBE BCE €Ilje OTCYTCTBYIOT
4eTKO c(OpMyINpOBaHHbIE IPABOBbIE OINpefese-
HJA HEKOTOPBIX TEPMMHOB, IPMMEHAEMBIX B Jes-
TEJIBHOCTY 110 00ECIeYeHNI0 IKOIOTNYeCcKoil Oes-
OIACHOCTH, 4YTO T103BOJIAET (GOPMMPOBATH pasHble
HpencTaBieHns 06 00'beKTe OXpaHbl, B HEKOTOPDIX
CIy4asX HeJOCTaTOYHO eMKue. BaxHo mopuep-
KHYTb M OTCYTCTBME YeTKUX IPaBOBBIX OIpefese-
HII Y TAKMX TEPMUHOB, KakK: «00ecIiedeHne 9Komo-
IrU4yeckoil 6e30macHOCTIY, «Mepbl 3KOJIOTMYECKO
0e30I1aCHOCTI», KHOPMBI 9KO/IOTMYeCKOll He3omac-
HOCTH», «9KOJIOTMYeCKy 6e30macHoe INpOMU3BOJ-
CTBO», YTO BefleT K BO3HMKHOBEHMIO CIIOKHOCTe
B IIPYIMEHEHMY VIX Ha TIPAKTHKe.
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NMEPEFOBOPbI MEXTY
KAHAJOW U COEAUHEHHbBIMU
LUTATAMU AMEPUKUW O TPAHULIE

B MOPE BO®OPTA: AKTYAJIbHbIE
MEXXAYHAPOLHO-NPABOBbIE BOMPOCbI

BBEIEHMUE. B ycnosusix 0c8000#0eHUS NOTAPHBIX
PatioHos omo 160a U NONOHEHUS HAYUHBIX OAHHBIX
006 y2ne8000pOOHOM nomeHyuane APKMUHECK020
KOHMUHEHMANIbHO20 WeNlba aKmyanvHuiM 56-
JIAEMCST BONPOC O CHPABEONUBOM PA3ZPAHUMEHUU
topucouxyuii mexoy Coedurenroimu IImamamu
Amepuxu u Kanaooii 6 mope bogopma. 24 cen-
ms6ps 2024 . npasumenvcmea CIIA u Kanaow
ONyONIUKOBANU EKCI COBMECIHO20 3as67IeHUS,
KOMOPbIM AHOHCUPOBATIU O4epeOHble Nepezosopbl
no amomy eonpocy (6 mom uucne 6 OMHOUIEHUU
pasepanuteHus KOHMUHEHMANIbHO20 — enbda).
Tem He menee, Heyuacmue CIIA 6 Konsenyuu Op-
eanuzavuu Obwvedunennvix Hauuti no mopckomy
npasy 1982 e. u omcymcmeue pexomeroayuti Ko-
MUCCUU NO 2PAHUUAM KOHMUHEHMANLHO20 Uiesb-
¢a no npedcmasnenuro Kanaoot cmassm eonpoc
0 B03MONCHOCMU OKOHUAMENIbHO20 COLAUEHUS 1O
paseparnudenuro mopsi bogpopma u, enasroe, o ezo
JIe2UMUMHOCIU € MOYKU 3PEHUS MeHOYHAPOOH020
npasa. B nacmosueil cmamoe asmop opmynupy-
em cobcmeeHHoe 8udeHue 1o daHHOMY B0NPOCY.

MATEPMAJIbBI 1 METOMDI. Teopemuueckyro
0CHOBY UCCTIE006AHUS COCABUNU HAYHHDbIE I0PUOU-
ueckue pabomol, U30AHHbvIlE 6 MeueHue NOoCTIeOHUX
namu nem 6 Poccuu u 3a pybexcom, HopmamueHo-
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npasosas 6aza npedcmasneHa OeNUMUMAUUOH-
HUIMU 002080paMU MeH0Y NPUOPeHHbIMU apKmu-
ueckUMU 20cydapcmeamu, a makie peueHUuIMu
Mescoynapoonoeo cyoa OOH u menoyHapooHvix
apoumpasceii no npobnemam Oenumumanuu. Ae-
mMop UCNonbL3068an 00ueHayuHble Memoobl UCCe-
dosanus (aHanus, cuxmes, UHOYKUUS, 0e0YKUUS,
cpasHenue, KNACCUPUKAUUS, CUCMEMAMUSAUUS,
NpozHO3Uposanue) U HACMHOHAYUHble Menoobl
(popmanvHo-topudUUecKUil, CPasHUmMenLHO-NPaso-
801, MemMo0 PUOUUECKOLL 2epMeEHEBINUKLL).

PE3YJIbTATbI MCCIENOBAHUA. Asmopom
clenaw 6vl800, Umo co3daHue uenesoti epynnvt no
denumumayuu 6 mope Bodopma npoucxooum e
YCNOBUSAX KAUMAMUYECKUX USMEHEeHULl, NOBbICU6-
WUX IKOHOMUUECKYI0 3HAUUMOCTb PeeUuoHd U aK-
Myanu3uposasuiux Heo6Xo0umMocmo  npasosoil
onpedenerHocmu. OOHOBPeMEHHO PO NPeHHUX
Npensmcmeuil kK nepezosopam 6 HAcmosiujee 6pems
ympamuzn axmyanvHocmyv. CospemerHbiil 2e0no-
JUMUYecKuti KOHmeKkcm 0ONOTHUMENLHO CIUMY-
Jupyem 3auHmepecosaHHoCMy CHOPOH 6 MUPHOM
ypeeynuposanuu cnopa. Ommeuaemcsi, umo Oe-
TIUMUMAYUS KOHIMUHEHMATILHOZ0 Wenbda Menoy
Kanaooti u CIIIA 3a npedenamu 200 MOPCKUX MUTb
donycmuma, xoms CIIA u He umerom cmamyca
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yuacmuuka Koneenyuu OOH no mopckomy npasy
1982 ., a maxice npuHumas 60 eHuUMaHue 00HO-
CMOpoHHUTL Xapakmep Oelicmeuti 3mozo 2ocyoap-
cmea no nyonuKauuu epaHul, <PacuiupeHHozo
KOHMUHeHmManvHoeo wenvda». Hapsoy ¢ amum
8 0y0yuiem KnouesbiM Craxem 60onpoc ydema pe-
komenoauuti Komuccuu no epanuy,am KoHmuHeH-
manvHoeo wenvga 0ns Kanaoo.

OBCYJKIEHUE W BBIBOIDbI. Asmop omme-
uqaem, 4mo cos8peMeHHble YCT08Us, 6 OMIU4Ue Om
cumyayuu 1970-x 20008, cnocobcmayiom 0ocmu-
senuro komnpomucca mexdy CIIA u Kanaooil.
Bmecme c amum ocmaemcst omxpuimoim pso npaso-
BbIX B0MPOCOB, 0COOEHHO 68 HACMU PA3PAHUUEHUS
KOHMuUHeHmanvHozo wenva 3a npedenamu 200
mopckux munv. Ilpu amom omcymcmeue y Kana-
0vt pexomeroayuu Komuccuu no spanuyam koHmu-
HeHMANbHO20 UleTbha MOHEm OMCPoOUUMs 00CHU-
JHeHUe UN02068020 COLIAUEHUS TUO0 HA MeKyuem
amane npusecmu K paspabomike 6pemMeHHbIX pelie-
Hutl. B yenom, Hecmomps Ha 61a20npuAsmMHbLi no-
JUMuYecKuti KOHmMeKcm, asmop nondazaem, 4mo
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npexoespemMeHHO 2060pUMb 0 603MOMHOCMU Obi-
CMpo20 3a6epuieHUs Nepe2060pos.

KIIOYEBBIE CJIOBA: apkmuueckoe npaso,
MOpckoe Npaeo, pasepaHuueHue MOPCKUX MNPoO-
CMpancme, pasepaHuderue KOHMUHEHMAILHOZO
wenvgpa, mope Bogopma, ocobvie obcmosimenv-
CMea 6 Me#OyHAPOOHOM Npase, NPUHUUN PAGHO20
OMCMOAHUA, KOPeHHble MANOYUCTIeHHble HAPOObl,
NPUHUUN 3CIHONNENb

I OUTUPOBAHMA: bynux M.B. 2025. Ile-
perosopel Mexay Kanapoit 1 CoenyHeHHbBIMU
[lITaramn Amepuku o rpanuie B Mope bodopra:
aKTyajbHble MEXJYHapOJHO-IIPABOBbIE BOIIPO-
CbL. — MOCKOBCKULL HY PHATL MEHOYHAPOOHO20 NPAsa.
Ne 3. C. 59-74. DOI: https://doi.org/10.24833/0869-
0049-2025-3-59-74

Aemop 3asensem 06 omcymcmeuu KoHPnuxkma
UHMepecos.

Research article

UDC: 341.225

Received 8 July 2025
Approved 30 August 2025

Moscow State Institute of International Relations (University)
of the Ministry of Foreign Affairs of the Russian Federation
76, Vernadskogo Ave., Moscow, Russian Federation, 119454

i.bunik@tbplaw.com
ORCID: 0000-0002-3416-0884

CANADA - UNITED STATES OF AMERICA
BEAUFORT SEA BOUNDARY NEGOTIATIONS:
CURRENT ISSUES AND PROSPECTS

INTRODUCTION. With the polar regions becoming
ice-free and scientific data on the hydrocarbon poten-
tial of the Arctic continental shelf increasing, the issue
of a fair delimitation between the United States of
America (U.S.) and Canada in the Beaufort Sea is be-
coming more acute. On September 24, 2024, both gov-
ernments announced new delimitation negotiations
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(including the continental shelf). However, the U.S. is
not party to the 1982 United Nations (UN) Conven-
tion on the Law of the Sea. Furthermore, there are still
no recommendations from the Commission on the
Limits of the Continental Shelf regarding Canada’s
submission about the outer limits of its shelf. There-
fore, a question arises about the viability and legiti-
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macy of a final agreement on the delimitation of the
Beaufort Sea from an international law perspective. In
this article, the author shares his perspective on this
issue.

MATERIALS AND METHODS. This study is based
on scientific developments by Russian and foreign in-
ternational lawyers, particularly over the past five
years. The legal framework includes delimitation trea-
ties between Arctic coastal states and decisions of In-
ternational Court of Justice and international arbitral
tribunals on delimitation issues. The methodology
used includes general scientific methods (analysis,
synthesis, induction, deduction, comparison, classifi-
cation, systematization, and forecasting) as well as
specific scientific methods (including formal legal
analysis, comparative legal methods, and legal herme-
neutics).

RESEARCH RESULTS. The author concludes that
the creation of the joint task force to undertake nego-
tiations on the maritime boundary in the Beaufort
Sea is occurring in the context of climate change,
which has heightened the region's economic impor-
tance and made the need for legal certainty more
pressing. At the same time, several previous obstacles
to negotiations have now become irrelevant. The cur-
rent geopolitical context additionally stimulates the
parties’ interest in a peaceful settlement of the dispute.
The paper argues that nothing in principle prevents
the two states from undertaking continental-shelf de-

1. BBenenue

B oTedecTBEHHOV MEXIYHapOLHO-IIPABOBOI
HayKe TPajIVIOHHO ypensdeTcss OOJblIoe BHUMA-
HIl€ MCCeJOBAaHMIO IONUTUKO-IIPAaBOBBIX BOIPO-
COB JIeIMMUTALVM MEXJY COCEeTHUMM TOCyhap-
cTBaMy (C TIPOTMBONEXKAUIMMY WIM CMEXHBIMM
nobepeXxbsiMu) MOPCKUX PAlOHOB, KOTOpPbIe OTHO-
CATCA K MCKIIOUNTENBHON S9KOHOMMYECKOI 30HE U
KOHTMHeHTanpHOMY Lienbdy [Llapes 1974:248-255;
Breinerxannn 1984:125-129; MonopauoB 1986:85-
92]. B mpono/mKeHye 9TOr0 BEKTOPa MCCIeLOBaHNIT
HACTOAIASA CTAaTbhsl IIPMUBJIEKAeT BHUMAHUE K TOMY,
4TO Ha IPOTKEHNY MHOTUX HECATIIETUI MEXIY
Kanapoit n CIIA ocTaeTca He paspelleHHBIM pAT
MOPCKUX JIeTMMUTALIOHHBIX CIIOPOB, IIPEXJie BCe-
ro — CIOp O pasrpaHmueHun B Mope bodopra n
nponuse JMKCOH-DHTPAHC, a TaKXKe CIIOp B CBA3U
C «OKOHTYypuBaHMeM» KaHajjoll mpAMBIMU UCXOJ-
HBIMU JIMHMAMU Bcero paitoHa CeBepo-3amaiHOTO
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limitation beyond 200 nautical miles. Looking ahead,
a central question will be how any bilateral settlement
incorporates the Commission on the Limits of the
Continental Shelf s recommendations for Canada.
DISCUSSION AND CONCLUSIONS. The current
environment, in contrast to previous negotiations, ap-
pears favorable to a mutually acceptable outcome.
Nevertheless, several legal uncertainties persist—chief
among them the method for delimiting areas beyond
200 nautical miles. At the same time, the absence of a
recommendation from the CLCS to Canada may de-
lay reaching a final agreement or lead to the develop-
ment of temporary solutions. In general, despite the
favorable political context, the author believes it is pre-
mature to discuss the possibility of a quick conclusion
to the negotiations.

KEYWORDS: Arctic Law, Law of the Sea, maritime
delimitation, Beaufort Sea, special circumstances in
international law, equidistance principle, indigenous

peoples, estoppel principle
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mpoxofa, kotopelit CIIIA 0THOCAT K MeX/[yHapof-
HbIM TporvBaM. IIpm sTom o6a rocymapcrsa 110
HaCTOSIIIETO BpeMeHY BO3JIeP)KMBA/IMCh OT OKOHYA-
TEJIbHOTO Pa3pelleHNsA COOTBETCTBYOLINX CIIOPOB,
HaXOfisl CIOCOOBI MUPHO 0003HAYNTH CBOYU HALVO-
Ha/IbHbIE IHTEPEChL.

B ycnoBuAX MOCTENeHHOTO MOTEIIeHNA KIMMa-
Ta U OCBOOOXK/IEHVIS TIONAPHBIX PailOHOB OTO JIbJjA
U B CBeTe TOAB/ICHV HAyYHBIX JAHHBIX O HPUPO-
JIOPECYpCHOM U YIJIEBOJOPOZHOM IIOTEHIIMATIe ap-
KTMYECKOTO KOHTMHEHTAJIbHOTO Ienbda 0cobyio
aKTyaJIbHOCTb IPMOOpeTaeT BOIPOC O CIIPABEIN-
BOM pasrpaHmdeHun opucaukiuii mexay CIIA u
Kanapnoit 8 mope Bodopra. Ha nporsxennu 6o-
Jlee 4eM IOMYBEKOBOTO CYIIECTBOBAaHMA CIOpa B
IOpPUAMYECKOll HayKe IIpeA/Iaraaich pasIMyHble
CIIOCOOBI ero0 BO3MOXKHOTO paspelieHus (B TOM
qyIC/le C IPMB/IeYEeHNEM K IIeperoBOpaM IpefiCTaBu-
TeJIell KOPEHHBIX Ma/IOuMC/IEHHBIX HAPOJ0B 00enx
crpan) [Refai 2022:269]: ot obpamenns B Mexpy-
Hapopubiii cys OOH mo cormacoBaHms CTOpoHaMu
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pPeXVMa COBMECTHON pPa3pabOTKM YITIEBOLOPOL-
HBIX Ul MHBIX PECYPCOB B PErMOHE IepeceKaroIuX-
cs1 Mopckux nperensuit [Bynuk 2018:130]. Ho no
HACTOAIET0 BPEMEHM IO PA3IMYHBIM IIPUYMHAM
[IBYyCTOPOHHIE IIEPEroBOPbl He IPUBOAMIM K Ka-
KUM-/IM00 pe3y/bTaTaM.

24 cents6ps 2024 r. npaBurenpcrsa CIIA u Ka-
Ha/Ibl ONyO/MVKOBA/IN TEKCT COBMECTHOTO 3asBe-
HJA, KOTOPHIM OODBABMINM O Hayaje HOBBIX Ilepe-
rOBOpPOB II0 TpaHule B Mope bodopra u cosganun
COOTBETCTBYIOIE)l COBMECTHOJ LIe/IeBOJ IPYIIIbI'.
CoracHO 3asBJIEH)IO, HAYaI0 HEePeroBopoB 00y-
CTIOBJIEHO «HOBBIMM BbI30BAaMM 1 BO3POCIIel CTpa-
TEIMYeCKOJ KOHKYPEHIIVEeN», BCIECTBIE KOTOPhIX
«PErMoH CTan 00BEKTOM BCe OOJIbLIero BHUMAHMSA
nnst Coemmuennbix IlltatoB um Kanapei». Ilenbio
IIEPErOBOPOB  3asIBJIEHO «OKOHYATeNbHOE COIJIa-
IIeHVe» 110 «MOPCKOI1 rpanuiie B Mope bodopra,
BK/II0Yass paspelleHye IepeKpbhITYA KOHTUHEH-
Ta/JIbHOTO Ilenbda B LeHTpanbHoil yactu Cesep-
Horo JlegoBuTOro okeaHa». YKasaHHOE COIVIAIIEHNE
JIOJDKHO «BHECTY SICHOCTb» B aPKTHYECKIie MOPCKIe
TPaHUIbI, «IIPMHUMAA BO BHUMaHNE OTBETCTBEH-
HO€ COXpaHEeHUe U YCTOWYMBOE HCIIONb30BaHMe
APKTUYECKUX PEeCypcoB [yl B3aMMHON BbBITO/IbI
aMepMKaHLeB ¥ KaHaJlleB, BK/II0Yas KOPEeHHbIe Ha-
pogbl». 1A HOCTVDKEHUA MOCHIeJHeN Lenn CTOpo-
HbI 3aABVJIM O TOTOBHOCTH K ITPOBEIEHNIO HE TOJIb-
KO COBMECTHBIX [IBYyCTOPOHHIX II€PErOBOPOB, HO 1
K OCYILIECTBIEHUIO «COREPXKATEeNbHOTO B3aNMOLeli-
CTBMA C TOCY[JAPCTBEHHBIMHU, T€PPUTOPMATbHBIMU
1 KOPEHHBIMI NTapTHEPAMM».

B cBeTe BbIlIeN3/10KEHHOTO AKTYaIbHOCTD IIPU-
06peTaoT BOIPOCHI MEXIYHAPOZHO-TIPABOBOI Jie-
TUTUMHOCTY apTyMEHTOB, BBIABUTAeMBIX 00eyMM
CTOPOHAMM B paMKaXx CIIOpa O IPaHMUIIE, YTO, B CBOIO
odepesb, HOTHUMAET TIPOO/IEMY UCTOUYHMKOB MEX-
[lYHApOJHOTO IIpaBa, IPMMEHMMBIX K aKBaTOPUAM
CesepHoro JleoBUTOrO OKeaHa, B 4acTHOCTU KoH-
BeHny OOH o mopckomy npaBy 1982 . IIpu aTom
CIIIA (He y4acTBysI B HOC/Ie[iHElT) B OMHOCTOPOHHEM

nopsiznke 19 nekabps 2023 r. ony611KOBaNu rpaHu-
bl «PACIIVPEHHOT0 KOHTMHEHTA/bHOTO IIenbdar
(3TMIM TEpMMHOM 3TO TOCYJApPCTBO Ha3bIBaeT Ipa-
HULBI ebga 3a npenenamu 200 MOPCKUX MIUTIb OT
ucxopubix nuHuin)?. CormacHo 3asasnenuio CIIIA,
yKasaHHbIe I'PAaHMI[BI OBIIN OIPefie/leHbl Ha OCHOBA-
HJU VIMEIOIIVIXCA HAyYHBIX JaHHBIX. B cBA3M ¢ 3TUM
Hen30e)KHO BO3HMKAeT BOIIPOC O COOTBETCTBUM
TaKUX I'PAHNL HOPMaM MeX/YHapOJHOTO IIpasa u,
C/Iefl0BaTE/IbHO, O IPAaBOMEPHOCTY 3aK/TIOUEHMA CO-
I7IamieHus o genumutanyy Mexxny Kanagoit u CIIIA
3TOrO y4YacTKa Lienb¢a, B TOM 4UC/Ie B OTCYTCTBUE
pexoMeHpanyit Kommcenn mo rpaHunam KoHTH-
HEHTAJIbHOTO IIe/Nb(a B OTHOLIEHVNM IpeACTaBIe-
una Kanappr,

CrnegyeT OTMETUTh Haluuye OOLIMPHOIO Mac-
CuBa MeXJYHapOJHO-IIPaBOBOIl NOKTPUHBI, B KO-
TOPOIJI IIOAPOOHO IIPOAHAIM3UPOBAHBI ICTOKY CIIO-
pa mexpay CIIA u Kanapoit B oTHOIIEHUM MOps
Bodopra 1 mpennoxkeHbl BO3MOXKHBIE CIIOCOOBI
ero yperynmuposanus [Rothwell 1988:45-57; Baker
2012; Baker, Byers 2012; Pharand 1988; McDorman
2009]. B HemaBHMX HAayYHBIX IYOMMKALVIAX KaHA[-
ckux nccneposateneii [1.Y. Jlaken6ayepa, C. Jlanonn
u 3. Punpnenn-JIukcon faetcs nogpobHast xapakTe-
PUCTMKA COBPEMEHHBIX TeONOMUTIYECKUX peanuii
Y VX BIMAHMA HAa KOHTEKCT OTHOLIEHMIT MEeX[Y
CIOA u KanHapgoll OTHOCHTE/ILHO HepaspelleHHbIX
TeppuTOpuanbHbIX  pasHormacuit  [Lackenbauer
2020]. OrpnenpHble HaydHBIe PabOTBHI MOCBAIIEHBI
PO/IM KOPEHHBIX MaJIOYMCIEHHBIX HApOIOB 1 defe-
PaTUBHO-TIPOBVMHIMA/IbHBIX OTHOIeHNIT Kananp! B
pas3BuTHM yKazaHHOro criopa [Refai 2022], a Taxoke
BOIIPOCAM COYETAaHNA B PaMKaxX 3TOTO CIIOpa Hayd-
HOTO (3KOCHCTEMHOTO) IIOAXOAa K YCTaHOBJICHUIO
TPaHMI] ¥ IPVHINIA COOMIONEHN IpaB MHYBMA-
nyutos [Huebert 2018]. HakoHer, Ba)xHOe 3Hade-
HMe /IS OLIEHKM IePCIeKTVB paspelleHys CIopa
UTPAIOT MEeX/YHapOJHO-IIPaBOBbIE MCCIEIOBAHNA,
HOCBSAIICHHBIE  BBIABICHNIO OOBIYHO-TIPABOBOTO
xapakTepa HopM Konsennuu OOH no mopckomy

' Joint Statement on Creation of Joint Task Force to Negotiate Beaufort Sea Boundary. — US Department of State.
September 24, 2024. URL: https://2021-2025.state.gov/joint-statement-on-creation-of-joint-task-force-to-negotiate-
beaufort-sea-boundary/ (accessed date: 07.06.2025); Joint Statement on Creation of Joint Task Force to Negotiate Beaufort
Sea Boundary. - Global Affairs Canada. September 24, 2024. URL: https://www.canada.ca/en/global-affairs/news/2024/09/
joint-statement-on-creation-of-joint-task-force-to-negotiate-beaufort-sea-boundary.html (accessed date: 07.06.2025).

2 US. Extended Continental Shelf. — Department of State. URL: https://www.state.gov/the-us-ecs/ (accessed date:

07.06.2025).

3 Commission on the Limits of the Continental Shelf (CLCS). Outer limits of the continental shelf beyond 200 nautical
miles from the baselines: Submissions to the Commission: Partial Submission by Canada. URL: https://www.un.org/
depts/los/clcs_new/submissions_files/submission_can1_84_2019.html#:~:text=0n%2023%20May%202019%2C%20
Canada,sea%?20is%20measured%20in%20the (accessed date: 07.06.2025).
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npaBy 1982 1. 0 pasrpaHnyYeHUM TEPPUTOPUAILHO-
r0 MOPs, MCKIOUNUTEIbHOV SKOHOMIYECKON 30HBI
U KOHTVMHeHTaJbHOro Ienbda [Magnisson 2017,
Liao 2024].

Hacrosmas cTaTbsl COCTOUT U3 MATU Pa3JieNoB.
Mpl HauMHaeM C 0030pa «CTapTOBBIX» IMO3UIVI
CTOPOH B OTHOLIEHNM JieuMuTanuy Mops bodop-
Ta U A€M MEX[YHApPOLHO-IIPaBOBYI0 OLIEHKY MX
KM3HecriocobHoCTU. BrocnencTBum mepexomym K
aHa/IM3y OCHOBHBIX IIPUYMH HEJOCTVKEHNA OKOH-
4aTe/IbHOTO COI/IAaCcUsA B IIpollecce paHee IPOBOJVB-
HINXCsA CTOPOHAMMY IIEPETOBOPOB 110 3TOMY BOIIPOCY
B 1977-1978 u 2011 rT. B X0pe cnepyromero sTama
UICCNIE[IOBAHNA BBIABIAIOTCA UMeIOLIMe 3HAYeHMe
i1 TeKYIIUX IeperoBOPOB reonoMInTIYecK1e pea-
JIMU M IPOTHO3UPYETCSA UX BO3MOXKHOE BJIMAHME Ha
pe3y/IbTaTMBHOCTh PaboThI 1iesieBoil rpymisl. [a-
jiee, TpUMeHAA (HOPMaTbHO-IOPUANYECKNIL, CPaB-
HUTE/IbHO-TIPABOBOIl METOfIbl M METOJ, Iopupmde-
CKOJI TepMEHEBTUKM, Mbl aHA/IU3UPYeM MCTOUYHMUKY
MEX/IYHapOJIHOTO IPaBa U OJHOCTOPOHHME 3asB-
nenus CIIIA, a Taxoke UX 3HaueHMe M1 pasTpaHu-
YeHV KOHTVMHEHTA/IbHOTO Ienbda MEXAy ABYMA
rocyfapcTBaMi, INPOCTUPANOLIEIOCA 3a IpefieNbl
200 MOpPCKMX MU/Ib OT MICXOHBIX TMHMIL. JJONOMHM-
Te/IbHO OIIpefieisieM IIpaBOBble MOCIENCTBIA, KOTO-
pble OTKpBIBAeT TaKoe pasrpaHmudenue a1 Poccun.
B pesynbrare yKasaHHOTO aHa/M3a Mbl IPUXOAUM
K 3aK/II04E€HMIO O TOM, YTO TeKYIye HOMUTIIecKas
06CTaHOBKA U COCTOAHME MEX/YHAPOJHOTO IIpaBa
6naronpusarctByloT foctivkennio CIIA n Kananoit
cornacus B pesynbraTe OODBABIEHHBIX IEPETOBO-
poB. B To >xe BpeMsA BOIPOCHI, CTOALLNE HIeper Lie-
JIeBOJI IIePErOBOPHOI TPYIIIION, TPeOYIOT B3BEIIeH-
HOTO IIOAIXOfia U y4eTa BCeX IPMMEHUMBIX K Jiely
00CTOSATENBCTB, YTO Je/laeT MalOBEPOATHBIM OBbI-
CTpO€ ¥ OKOHYaTe/IbHOE YPeryIMpOBaHUE MHOTO-
JIETHUX pasHoOITacuil 6e3 CYLIeCTBEHHOro yiepba
JUIA IPABOBBIX MO3UIINIT 06eMX CTOPOH.

2. Hosumuu CIIIA u Kanagsl B OTHOIIEHMU
mops bodopra: xu3Hecnoco6HOCTb € TOUKH 3pe-
HUS MEKTYHAPOXHOTO IIpaBa

HNemumuranus B Mope bodopra saBHO ompepe-
JIA€TCA KaK CYIEeCTBEHHBINI HeyperyapOBaHHbBII
Mopckolt ciop Mexay Kanamoit n CIIIA, B yacrt-
HOCTHM, BCTIE[CTBUE pasMepa CIOPHOI aKBaTOPUU

(6250 kBajpaTHBIX MOpCKUX Mub [Baker 2009:57]),
a TaK>Ke PeCYPCHOro IOTEHIMAaa peroHa.

CymecTBo cropa CBOEMUTCA K TONKOBaHUIO
IByMsl TOCY[JapCTBaMy MIeJICTBYIOIETO MeXyHa-
POJJHOTO MOPCKOTO IpaBa M J[BYCTOPOHHMX [O-
TOBOPEHHOCTEN, YCTaHOBJIEHHBIX aHIIO-PYCCKO
Konsenmneit 1825 r.

Cornacno nmo3unun Kanansi, so-nepsoix, 141-it
MepUAMAH, ONpPeJeNMBIINI NVHUI CYXOIYTHO
rpannubl B Texcre cT. III Kousennun 1825 r., non-
KEH UCII0/Ib30BaThCA 1 [I/11 MOPCKOIA leTMMUTaLI NN
criopHoro paiiona [Bynmk 2018:128]. Oto TONKO-
BaHJe MOXeT IIPOMUCTEKAaTh, B YACTHOCTH, U3 TOTO
¢axTa, 4TO Havano IeperoBopaM B 1821 r. Mexay
Poccwmitckoit ummepueit u Benukobpuranueit mo-
JIOXXMIO TpebOBaHMe POCCUIICKOTO MMIIEpaTopa He
JOIyCKaTb MHOCTpaHLeB B pagmuyc 100 uranban-
CKUX MIWIb OT mobepexbs ceBepo-3amaga Cesep-
HOJ AMEpMKM, B CBA3YU C YeM MOXKHO YTBEPXK/aTh,
yTo npuMeHeHre Konsenuum 1825 r. Taxxe u K
MOpCKOIT rpaHuie B Mope bodopra cooTBeTCTBY-
eT ee «00beKTy 1 Lemm» [Baker, Byers 2012:74]. Tem
He MeHee pAJ| YYEHBIX, MCCIefO0BABIINX MICTOPUIO
IIepEroBOPOB 110 TEKCTY YKa3aHHOI KOHBEHIUM, He
CMOITIM HaliT! OffHO3HAYHbIE [JOKA3aTe/IbCTBA TOTO,
YTO CTOPOHBI HaMepeBAINMCh IPOBECTY UMEHHO
MOpcKylo rpanuny. Kpome Toro, poccuiickoe npu-
TA3aHME Ha MOPCKYI0 IOPUCIMKIMIO Kacajloch He
mopsi bogopra, a ceBepHoit yactu Tuxoro okeaHa
[Baker, Byers 2012:74].

Bo-emopuix, CIIA u Poccus yxe 6omee 35
7eT NpUMeHAIT nopmucanHoe umy CorauieHue
O JIMHMM PpasTPaHMYeHMsA MOPCKUX IPOCTPAHCTB
oT 1 mrona 1990 r. Ero c1. 1 B KadecTBe MOPCKOIA
rpanunbl B beprnHrosom m YyKoTCKOM MOpSAX 1
Ha ceBepe Tuxoro okeaHa onpepensaeT MepyUiMaH-
HYIO JIMHUIO 3allajIHOI IPAHMIIbI, KAK OHA OIMCaHa
B KouBenumn 06 ycrynke Ansackn 1867 r.* Ilpu-
MedYaTe/lbHO, YTO 3Ta JIMHMA UCIIONb3YeTCA A fle-
MMMUTALUY TEPPUTOPUATIBHBIX MOpeil, MCKIIYN-
Te/IbHBIX 9KOHOMMYECKUX 30H 1 KOHTMHEHTaIbHbIX
menb(oB BYX TOCYHAApPCTB, T.e. TeX MPOCTPAHCTB,
AN leNMMUTALUY KOTOPBIX OHAa M3HAYa/JbHO He
IpefjHa3Hayasach ¥ KOTOpPble Ha MOMEHT 3aKIIo-
gyenns Kousenumu 1867 r. eme He Obutu ompepe-
JIeHBl B MEXIYHapOZHOM TIIpaBe [BpUrerkaHuH
2010:3]. KcraTu, aHa/oOrMyHblil apryMeHT ObIT OT-
k1oHeH MexayHnapopubiM cygom OOH B cmope

4 CornaweHue mexpgy Cotozom CoeTckmx Counanunctnyecknx Pecny6nuk n CoeanHeHHbimn LLtatamy AMepukn o nuHmum
pasrpaHnyeHns MOPCKUX NPOCTPaHCTB. 1 noHA 1990 r. — Mockosckuli XypHan mexoyHapooHo20 npasa. 2000. N2 1; Bionne-

TeHb MeXXAyHapoAHbIX J0roBopoB. AAHBapb, 2008. No 1.
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0 JIeIMMUTALMM MOPCKOTO PajioHa MeX]ly OCTpOBa-
mu Ipennangua n Au-Marien 1993 r. mexpy Hop-
Beryeit u JJauueit (peyp 11a 06 onpenesieHnn rpa-
HIULBI OCTPOBA C IpeHnmanuell Ha TeX e YCIOBMAX,
4To 6bUIM cormacoBanbl HopBserueii yis ee rpanu-
bl ¢ Vicnanaueii)’. B cnydae sxe ¢ Mopem bodopra
CIIA ocmapuBaloT IpuMeHeHMe jorosopa 1825 r.
K opHOI1 akBaropuu (Mope Bodopra), xots yxe
IPU3HAJN, YTO TOT K€ CaMblil I0TOBOP OIpesieN-
€T MOPCKYI0 I'paHMIy B fipyroM MecTe. Kak same-
tin K. Autunopu B 1987 1.: «Coennuennsle IlITaTbt
(baKTIYeCcKy 3aABJIAIOT, 4TO TOT )K€ JOrOBOP, KOTO-
pblil ompefe/nAeT MOPCKYIO TPAHUILY Ha 3allafie, He
oIpefienAeT MOPCKYIO I'paHMIy Ha BOCTOKe» [Baker,
Byers 2012:74]. IIpu 9T0M ja>ke B OTpbIBE OT IIPaBO-
BOT'O CTaTyca I'PaHNIIbl, olpefienieHHolt KonBeHIu-
ent 1825 r., B Hay4HOI1 /1uTepaType OTMEYaeTcs, YTo
pasrpaHnyeHue, BpeMeHHO npuMeHaemoe CIIA u
Poccmeit ¢ 1990 1. B oTHOLIeHNM 3amajga AJSACKI,
MOXKET CBUJIETEIbCTBOBATb O TOM, YTO TaKOe JKe
pasrpannyenue CIIA morm Obl cynTaTh CpaBef-
NIUBBIM Pe3y/IbTaTOM U Ha BocToke Ajsickn [Baker,
Byers 2012:74].

B-mpemvux, 5o 1976 1.6 CIIIA He BbICKa3bIBamu
BO3P)KEHMII B OTHOLIEHUY YKa3aHHBIX IIPETEH3MII
Kanagp! [Bynuk 2018, McDorman 2009:184]. Bme-
CTe C TeM, IIPOaHaIN3MpPOBAB MIPAKTUKY MEXIyHa-
POJHBIX CYHeOHBIX pasOuparenbCTB, B YaCTHOCTH,
pemenne MexpyHapopHoro cyga OOH mo peny
OTHOCUTENIBHO 9KOHOMIYECKNX 30H YKpauHbl 1 Py-
MbiHNY B YepHoM Mope 2009 1., [x. C. betixep u M.
Baiteps oTmMeyaroT, YTO «eC/IM TONBKO HENb3s JOKa-
3aTh, YTO TAKOE IIOBEMleHME ABJIAETCA [JOKA3aTellb-
CTBOM MOJTYa/NNBOro modus vivendi MeXny cTOpO-
HaMl, OHO He MMeeT OTHOLIEHMA K HeTVMUTALUN»
[Baker, Byers 2012:75].

B-uemeepmuix, mnpaBurTenpcTBo KaHagbl uc-
Honb3yeT (aKT MCTOPUYECKOTO MCIOIb30BAHMA
CIIOPHBIX MOPCKMX IPOCTPAHCTB MHYBUATYUTAMU
(4TO, B YACTHOCTH, OATBEPIK/AAETCA NOAINCAHHBIM
(benepanbHbBIM IIPaBUTEIBCTBOM C IPeACTaBUTe-
JAMU JAHHOTO Hapoja cornamennem 1984 r., B ko-
TOPOM IPU3HAITCA MCTOPUYECKME IPOMbIC/IOBbIE
IpaBa MHYBMAIYUTOB B CIIOPHOM paiioHe) [BsI-
nerkanuH, babuna 2014:70]. Xot4 310 cornalieHne

¥ TIOZITIMICAHO CITYCTS BOCEMb JIeT MOCIe 3asBIeHNsA
CIIA CcOOTBETCTBYIOLIEr0 IpOTECTa (YTO MOXET
paccMaTpMBaThCA KaK MOMBITKA KaHA/ICKOTO ITPABU-
TE/IbCTBA OTCTOATD CBOKO MO3NUIINIO O MEPUIMAHHOM
TpaHMIle), OHO ABJAETCA NPU3HAHMEM MCKOHHBIX
IpaB KOPEHHBIX HapOIOB, KOTOpPbIe Ae-(PaKTo oCy-
LIeCTBIISAINCH UMM 3a701To 0o 1976 1.

B cBoro ouepenpb, npaBopasa nmosunya CIIA co-
CTOUT B HEOOXOAMMOCTY IPUMEHEHMA K JIeMMU-
TAIL[UM CTIOPHBIX MOPCKMX IIPOCTPAHCTB IIPMHIINIIA
paBHoro orcrostHus. [byHnk 2018]

Ho npuMeHeHne aHHOTO IPYMHINIIA B Ka4eCTBe
[IPaBOBOJl HOPMBI, PETYIMUPYIOLEl OTHOLIEHNUS
mexny CIIIA u Kanaznoii, Takxe ABIA€TCA JUCKYC-
CUOHHBIM.

YTo KacaeTcA pasrpaHUYEHN meppUmopuans-
H020 Mmops, TO, melicTBuTenbHo, Kousennua OOH
10 MOPCKOMY I1paBy 1982 I. ¥ IpaKTHKa MeX/yHa-
POIHBIX CYZIOB U apOuTpaxkeil 00s3bIBAET K IIPU-
MeHeHMI0 9Toro npuHnuma (c1. 15), ecmu He ycra-
HOBJICHO «VICTOPMYECKV CIO>KMBIINXCS IPAaBOBBIX
OCHOBAHWII WM MHBIX OCOOBIX OOCTOSTEIbCTB.
BMmecte ¢ Tem CIIA, B otmune ot Kananpl 1 Bcex
IPYTUX apKTUYeCKMX IPUOPEKHBIX TOCYHApCTB,
Tak 1 He paruduuyposamu Kouseniyio 1982 r.
ITpn sTOM OMIMaNbHASA HOTNTHIKA IIPABUTEIbCTBA
CIIA B otHomennu Kousenimm 1982 1. cocTout B
toM, 4T0 Cenar CIIIA momkeH «fmeilcTBoOBaTh 6J1a-
TONIPMATHO» B LIE/AX «CKOPEJWIIETo IPUCOeHHe-
HMA JUIA 3alUTHI ¥ IPOABIDKeHUA nHTepecoB Co-
enmnuennsix [lIratoB B Apkruke» [Bekker, van de
Poll 2020:176]. B cBsA3M ¢ 3TM BOIPOC, KOTOPBDI
ABndercs pemaromum g nosuuyuy CHIA otHOCHK-
TE/IbHO IPYMEHEeHN IMPUHIUIIA PaBHOTO OTCTOS-
HMA J/I1 PasTpaHNYeHNs TepPUTOPUATBLHOTO MOPs
B COOTBETCTBMM C YKa3aHHOII cTaTbeil KonBeHIun
1982 r., 3akmo4YaeTcsa B HaIM4YUU Y €€ COOTBET-
CTBYIOLIUX IOJIOXKEHNUII CTaTyca HOPMBI OOBIYHOTO
MeXIyHapopiHoro rpaBa. IlocnemHee MoxeT mop-
TBEPXK/JATbCA, HAIPUMep, TeM, YTO B pPeIIeHMAX
MexpynapogHoro cyga OOH ecTb ykaszaHusa Ha
00BIYHO-IIPABOBOII XapakTep CT. 157 (xoTs mocre
2007 1. MeXXyHapOopHas CyAeOHass IpaKTUKa OTBO-
JUT LeHTPAJIbHYIO POJIb aHAMN3Y 0COOBIX 06CTOs-
TE/IbCTB, TPEOYIOIIMX OTXO/A OT OOIIero MPYUHIINIIA

> Maritime Delimitation in the Area between Greenland and Jan Mayen, Judgment. - .C.J. Reports. 1993. 38 p. URL: https://
www.icj-cij.org/sites/default/files/case-related/78/078-19930614-JUD-01-00-EN.pdf (accessed date: 05.06.2025).

¢ Diplomatic Note No. 103, 20 May 1976, in Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine
Area (Canada/ United States). - .C.J. Pleadings. Oral Arguments. Documents. Vol. 1. Annex 32 to Memorial of Canada. P. 410.
7 Cm., Hanp., Maritime Delimitation and Territorial Questions between Qatar and Bahrain. Merits. Judgment. - .C.J. Reports.
2001. Para 176. URL: https://www.icj-cij.org/sites/default/files/case-related/87/087-20010316-JUD-01-00-EN.pdf (accessed

date: 05.06.2025).
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paBHoro otcrosHus [Lando 2017:614]). [Tononuu-
TenbHO B KadecTBe cornacusa CIIA ¢ npumeHeHu-
€M YKa3aHHOTO IIPMHINIIA B OTHOLIEHUM MOPCKUX
CIIOPOB C MX y4acTMeM MOXHO IPM3HATh 1 (PakT
y4acTus JaHHOTO rocysapcrsa (B ormmyne ot Ka-
Hazipl) B JKeHeBCKOJI KOHBEHIIMY O TepPUTOPUAIIb-
HOM MOpe I IIpuexaien 3one 1958 r., ct. 12 xoro-
poit TpebyeT IpUMeHEeHN YKa3aHHOTO IIPUHINIIA.
B cBoto ouepenp, cT. 6(2) YKeHneBcKkoit KOHBeH-
LMY O KOHTMHEHTATbHOM menbtbe 1958 1., B KOTO-
pOit y4acTBYIOT 06a rOCYapCTBa, TAKXKe OIepUpyeT
IPYHIUIIOM PaBHOTO OTCTOSHMA IPYU pasTpaHKde-
HJMU KOHTVMHEHTAJIbHOTO Ie/bdha MEeXAY ToCynap-
CTBAaMM CO CME@XHBIMMU MOOePEeXKbAMMI.
Vccneposatenn II. bekkep u P. Ban pe Ilomn
HOJIAraloT, 4TO B OTHOIIEHUM VCKIIOYMTENTbHbIX
3KoHOMMYecKMX 30H cT. 74(1) u 83(1) Kousennun
OOH 1no mopckomy npaBy 1982 r. MOTYyT MCTIONB-
30BaTbCsA B KadyecTBe OOBIYHOTO MEK[YHAapOIHO-
ro mpama, obssarenpHoro pgns CIIA u Kanape!
(COOTBETCTBYIOINIT CTAaTyC 3TUX HOPM HEOIHO-
KPaTHO IOf4epKMBAICA MeXIyHapO#HBIM CY[OM
OOH B cBoux pemenusx®). Ciegyer OTMETUTb, YTO
3TU CTATbU He COfIepKaT yKa3aHMsA Ha KOHKPETHBDII
OPYHLUIT JIeTMMUATALUY, KOTOpas J[O/DKHA OCy-
I[ECTB/IATHCS «ITyTeM COIVIALIeHVIsI HA OCHOBE MeX-
[lyHapOJHOTO ITIpaBa, KaK 3TO yKa3bIBaeTcsA B CTa-
the 38 Craryta MexpayHapopHoro Cyza, B Iiensax
JOCTIDKeHMsI cripaBefmBoro pemenus» [Bekker,
van de Poll 2020:176]. Ho npaBoBble mocecTBU
NpU3HAHMA YKa3aHHBIX CTaTell MeXIyHapOfHBIM
o6bI4aeM, 10 MHEHMIO YKa3aHHBIX aBTOPOB, IPUBO-
AT K TOMY, 4TO PasrpaHNyeHNe MCKIIOYNTeNbHbIX
9KOHOMMYECKMX 30H aBTOMATUYeCK! IIOfMajaeT
IO/} BBIIIEONIICAHHOE PETYIMPOBaHMe, B TO BpeMs
KaK K PasrpaHMYEeHNI0 KOHTMHEHTAJbHOTO IIeNlb-
¢da HopMbl JKeHeBCKOI KOHBEHIMN O KOHTVMHEH-
TabHOM wIefbde 1958 I. JO/KHBI MPUMEHATHCA

B COBOKYIIHOCTM ¢ HOpMOI CT. 83(1) KonBeniyn
OOH 1o mopckomy npaBy 1982 r. Cnenys ykasaH-
HOJ1 JIOTMKe, y4eHble 000CHOBBIBAIOT BO3MOXKHOCTD
IOPUMEHEHNUA K JAeTMMUTALMM CIIOPHOTO pailoHa
mopst bodopra Tak Ha3pIBaeMOTrO MeTOfA TPeXd-
TaIlHOJ JeIMMUTALVM KaK METO/|a, MICII0/Ib3yeMOro
«yCTOSIBILEVICS CYAeOHOI IPaKTUKON B OTHOIIEHVN
MHTEpIpeTallMi» COOTBETCTBYIOIMX IONOXKEHNI
Kousennueit OOH no Mopckomy mpasy 1982 r.
[Bekker, van de Poll 2020: 176, Liao 2024]°. Ora
METOJIONIOTMAA COCTOMT U3 IIOLIATOBOTO OCYILECT-
BJIEHMA MOpCKoIl fienumurayun. Ha nepsom arane
IPOBOIUTCA IIpefiBapuUTe/bHAs PaBHOY/A/EHHAA
JIVHUA, €C/IN 9TO He ABJIAETCA HEBO3MOXXHBIM MU
HelenecoobpasHpiM. Ha BTopoM arame ykasaHHas
npefiBapuTe/bHasd JIMHUA KOPPEKTUPYETCs, eCIu
CYIIECTBYIOT OOCTOATENbCTBA, XapaKTepHble /A
3TOrO C/ly4as, KOTOpble Je/aloT IpefBapUTeIbHYyI0
MMHNI0 Hecnpaseynpoil. Ha TpeTbeM srame crpa-
Be[JIMBOCTb IIOTPAHMYHOI JIMHUU IPOBEPAETCA C
HIOMOILbI0 «KPUTEPUs HENPOINOPIOHANbHOCTIY,
T.e. BBIACHAETCH, CYIECTBYET JIM «BbIpaKeHHas:d
AUCIIPOIIOPLMA MEX/y COOTHOIIEHUMEM COOTBET-
CTBYOLIUX MIMH TNOOEpexXbs U COOTHOLICHNEM
MEXJy COOTBETCTBYIOIIENl MOPCKONM IIIOMIAJbIO
Ka)KJJOr0 TOCy/lapCTBa 10 OTHOLIEHUIO K JIMHUMY Jle-
muMuTanyn» . Hekoropsle crenmanmucTsl oT™Meva-
10T TEH/IEHLMIO K YBEIMYEHUIO IIPUMEHEHNUA 3TOM
METOfIONIOTUM JJIsi PAasTpaHMYeHMA TAKXKe KOHTH-
HeHTa/lbHOTO Iuenbga 3a mpegenamy 200 MOPCKUX
mumb [Liao 2024:398].

IIpn 3TOM HEO6XOAVMO NPUHUMATh BO BHUMa-
HJle CIIOPHOCTb aBTOMAaTMY€CKOIO pacIpocTpaHe-
HJMA Ha KOHTMHEHTA/IbHBI LIeTb apKTMYECKUX
TOCYapCTB KaK JMICK/IIOUNTE/IbHO JKeHeBCKoil KOH-
BEHI[M O KOHTMHEHTaJIbHOM Luenb(be 1958 r,, Tak
un Konusennuu OOH mno mopckomy mpasy 1982 r.
B yactHocTH, CeBepHblii /lefOBUTHIIT OKeaH, paBHO
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8 Territorial and Maritime Dispute (Nicaragua v. Colombia). Judgment. — .C.J. Reports. 2012. Para 139. P. 624. URL: https://
www.icj-cij.org/sites/default/files/case-related/124/124-20121119-JUD-01-00-EN.pdf (accessed date: 05.06.2025). See also:
Maritime Delimitation in the Area between Greenland and Jan Mayen. Judgment. - .C.J. Reports. 1993. Para 48. 38 p. URL:
https://www.icj-cij.org/sites/default/files/case-related/78/078-19930614-JUD-01-00-EN.pdf (accessed date: 05.06.2025)
and Maritime Dispute (Peru v. Chile). Judgment. - I.C.J. Reports. 2014. Para 179. URL: https://www.icj-cij.org/sites/default/
files/case-related/137/137-20140127-JUD-01-00-EN.pdf (accessed date: 05.06.2025).

® See PCA CASE NO. 2012-04. Final Award In the Matter of an Arbitration under the Arbitration Agreement between the
Government of the Republic of Croatia and the Government of the Republic of Slovenia, signed on 4 November 200 (Croatia
v. Slovenia). 29.06.2017. URL: https://files.pca-cpa.org/pcadocs/ua-ru/01.%20RU%20Preliminary%200bjections/02.%20
Legal%20Authorities/RUL-41.pdf (accessed date: 05.06.2025), Maritime Delimitation in the Black Sea (Romania v. Ukraine).
Judgment. - I.C.J. Reports. 2009. URL: https://www.icj-cij.org/sites/default/files/case-related/132/132-20090203-JUD-01-
00-EN.pdf (accessed date: 05.06.2025).

1 Maritime Delimitation in the Black Sea (Romania v. Ukraine). Judgment. - I.C.J. Reports. 2009. Para. 155. URL: https://
www.icj-cij.org/sites/default/files/case-related/132/132-20090203-JUD-01-00-EN.pdf (accessed date: 05.06.2025).
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KaK 1 ero JHO, He paccMaTpuBanuch Ha III Konde-
pentun OOH no MopckoMy IpaBy, IOCKOIbKY UX
IPAaBOBOIl CTATYC CIOXWICA 3afj0Nr0 10 IPUHA-
A Konsenuyunu OOH no mopckomy npasy 1982 1.
[Bounersxanus, TaBpunos 2024:203]. B Mnynuccar-
ckoit mexnapanyu 2008 r. npexgcraButeny Kanazsl,
Hanun, Hopsernn, Poccun n CIIA onpemennu,
4yro «B orHoumeHuy CesepHoro JlemoBuroro oxe-
aHa IpUMeHAeTcsA OOWMpHAsA MeX[YHapOJHO-
npaBoBas 6asa... B yacTHOCTM, B MOPCKOM IIpaBe
3aKpeIlIeHbl BaKHbIe IIpaBa M 00s3aTeNbCTBa, OT-
HOCAILMECS K ONpeie/IeHII0 BHEITHMUX TPaHML] KOH-
TUHEHTAJIbHOTO Lielbda, 3alliuTe MOPCKOIl Cpefibl,
BKJII0YAsA PailOHBI, HOKPBITBIE JIBIOM, CBOOOfE Cy-
JI0XOJICTBA, IIPOBE/IEHNI0 MOPCKIX HAaYYHBIX MCCIe-
[IOBaHUI U APYTUM BMJAM UCIIOb30OBAHMA MOP:».
Takum 06pa3oM, ZaHHBII JOKYMEHT MATKOTO IIpaBa
KOHCTaTUpPYeT, YTO IPUMEHEHNe KOHBEHI[MOHHbIX
HOPM K apKTM4eCKMM IIPOCTPAHCTBAM JJO/IKHO OCY-
IeCTB/IATHCA C Y4€TOM COOTBETCTBYIOIIMX CTIOXKIUB-
IIMXCS B pernoHe o6pryaes [Bourersxkanun 2013:12].

HecMoTps Ha HempMMMPUMOCTD IO3ULINIA, pa-
Hee BBICKA3bIBABIINXCA 00€MMM CTOPOHAMU MOp-
CKOTO CIIOPa, Ha IPOTAKEHNN NeCATUNIETUI yIeHbI-
MM OTMeYaeTcs, YTO «IIO3ULIMA KaXXJO0J CTOPOHBI B
npepenax 200 MOPCKMX MIIb [OT MCXOMHBIX IMHUIA],
HO-BUJVMOMY, OMaronpuATCTBYeT APYToil CTOPO-
He [B TOM, YTO KacaeTcsl pasrpaHM4eHNsA MOPCKUX
npocTpaHcTs] 3a npenenamu [200 MOPCKUX MUIb]»
[Byers 2013:91; Bekker, van de Poll 2020:190]. Tak,
KOIZla CepefiMHHAsA NMHUA IPOJIeBaeTCs 3a Ipefie-
nbl 200 MOPCKMX MM/Ib OT MICXONHBIX NVMHMI, TO
OHa MeHsAeT CBOe HallpaBjIeHMe ¥ Ha4MHaeT OTKJIO-
HATBCA K CeBepo-3anajy u3-3a GOpMbI KaHaCKOI
OeperoBoii TMHUM HAa BOCTOYHON CTOPOHE JIe/IbThI
pexn MakkeH3u M [0 OcTpoBa baHKC, KOTOPBII
cABUTaeT MMHUIO K MOpCKoit rpanniie Mexay CIIA
un Poccuenn [Lackenbauer 2020:42]. Ilo MHeHMIO
KaHaJICKOTO IopucTa-MeXayHapogHuka M. Baiiep-
3a, 9TOT (AaKT OTKPBIBAET /I CTOPOH «BO3MOXK-
HOCTM I TBOpYeCKMX KoMmmpomuccos» [Baker,
Byers 2012:70].

3. IleperoBopm mexpy CIIA u Kanapoii
70 2024 1.: TpUYMHBI HEJOCTVDKEHNA COTTacus

o 2024 r. Hambonee 3HauMTeNbHAA IIOIMbBITKA
npasutenvcts Kanagpr n CHIA yperynmposatrhb
CIIOp OTHOCHUTENBHO pasrpaHudeHMs B Mope bo-
¢dopra 6p1a npepnpunsTa B 1977-1978 rr. Karanu-
3aTOPOM IIeperoBOPOB CTaI0 0OHapYy>KeHue HeTH
B 3anuBe [Ipaaxo (Assicka) B 1968 1. 1 mocnefoBas-
mas 3a 3TUM aKTUMBHAsA pasBeflka YIIEBOJLOPOIOB
Ha cyule B paitoHe Mops bodoprta, BKmodas ero
criopubit yuactok [Kirkey 1995:49]. Bmecte ¢ Tem
yKa3aHHbIE IIePEeroBOPbl HE YBEHYANTNCh YCIEXOM
BCTIefiCTBIYE psfa GpaKkTopoB.

Tax, x Haua/ny meperoBopos B aBrycre 1977 I
mexny Kanapoit u CIIIA cymecTBoBano ee Tpu
HeyperyIMpOBaHHBIX [[BYCTOPOHHMX CIIOpa O MOp-
CKMX T'paHMIax: 3ammB MaH, paiion [>xopakec-6aH-
K1, IponuBbl XyaH-fle-Oyka u JJUKCOH-OHTpaHC.
YKasaHHbBIe [IeperoBOphl B IIEPBYI0 O4Yepelb MMeIN
LeNbI0 «JOCTIDKEHME BCEOOBEMTIOMIEro COIIalle-
HMA [0 KaXJOMy HEYperyaMpoBaHHOMY CIIOpY O
MOPCKOJI TpaHMle ¥ 00O03HaueHMe IpreM/IeMbIX
YIJIEBOZJOPOIHBIX U PHIOOIOBHBIX 30H B 9TUX PEruo-
HaX, KOTOpbIe OBl... 3aIVINaIy ¥/ TIPOABUTAIIN
3HAYMTE/IbHbIE CYIIECTBYIOI[NE /UM HOTeHIL!-
a/IbHbIe HAIMOHATbHbIEe 9KOHOMUYECKIIEe MHTePECHI;
a TakXe ObM OBl yOeUTeIbHO 3alMIeHbI Ha BHY-
TpeHHel1 nmonutnyeckoit apeHe» [Kirkey 1995:54].

[Ipn atom k koHLy 1976 1. 0b6a rocymapcraa
00DBABIINM O CBOEM HaMEPEHUN PAaCLIMPUTH CBOIO
pbI6010BHYI0 OpUCAUKINIO ¢ 12 10 200 MOpCKUX
MuIb. Bo m3bexaHme «monmmTu3anyum» BOIpoca O
ppi6onoBcTBe B oTKphiTOM Mope Kanapma u CIIA
3aK/IIOYM/IM KPaTKOCPOYHOE B3aMMHOE pPBIOO/IOB-
HOe COIVIallleHNe, TPefjOCTaB/AIee TPKIAHAM 1
cyzaM 00enx CTOPOH IPaBO OCYILIECTBIATH PbIOO-
JIOBCTBO B 30HAX MOPCKMX IpPeTeH3MIil APYT Apyra
IpY YCTIOBUM COOMIONEHNUS «CYIIeCTBYIOLUINX CXeM
[pprbonoBcTBal, 6e3 paclmpeHMs UM MHULUKPO-
BaHMs HOBBIX PbIOONOBHBIX IPOMBICTOB»''. Cpok

" Reciprocal Fisheries Agreement between the Government of the United States of America and the Government of
Canada. 24.02.1977. Art Il (3). URL: https://meetings.npfmc.org/CommentReview/DownloadFile?p=ae1bbf3f-5764-45bf-
b285-7178ced26e3e.pdf&fileName=U.5.%20Canadian%20Short%20Term%20Agreement.pdf (accessed date: 07.06.2025).
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JeCTBUA YKAa3aHHOTO COrMalleHns ucrexkan 31 pe-
Kabpst 1977 1.2, HO VIMeNUCh TIPEAIIONIOKEH NS, YTO
coryalleHye IpefoCcTaBUT IBYM TOCylapcTBaM Jo-
CTATOYHO BPEMEHM [/ paspelleHNs pasHoIIacuil
110 TIOBOJTY Ae/TMMUTALINN.

HecMmoTps Ha coBMeCTHbIE YN IO JOCTHXKe-
HII0 KOMIIPOMMCCA, FOCYfapCcTBa He CMOIMIM IIpH-
MITM K B3aMMOIPUEM/IEMOMY PpeEIIEHNIO IO BCeM
MopcKuM criopaM. Bo-nepsbix, Kanaga crpemunach
K TaK HasbIBaeMOJ} IIAKETHON CHIeNIKe, B PaMKax
KOTOPOJT MOXKHO 6b1710 6BI joroBoputhcs ¢ CIIA
110 BCEM MMEIOLIMMCA PasHOINIACKAM OTHOCHUTE/Ib-
HO Mopckux rpanut. C yderom aToit nemn Kanama
Obl/1a rOTOBA MOJTYU Ha YCTYHKy B Mope bogopra B
o6MmeH Ha ycrynku CIIA B 3anuBe MaH 1 nponuse
Xyan-ge-®yka. B cBorw ouepenp, CIIIA HacTauBanm
Ha HEe3aBJMCYMOM PacCMOTPEHUM KaXK/I0T0 BOIIpoca
[Byers, @sthagen 2017:5].

Bo-BTOpBIX, /11 00eMX CTOPOH aKTya/lbHBI
OBUIV OIIaCEeHMA 110 CO3JJAHMIO TIpellefleHTa /I aHa-
JIOTMYHBIX CIIOPOB C APYTMMU rocysapcrsamu [by-
HuK 2018].

B cBA3M c yKasaHHBIMU NIPENATCTBUAMU K KOHITY
1978 1. generauym, Befylye NEPEroBOPDI, PEILIN
COCpeIlOTOUNTbCA Ha JOCTVIKEHUY COITIAlIeHUA 110
3a1mBy MsH. BaXHOCTD paspeleHus NMEHHO 3TO-
ro criopa 6bl1a 00yC/IOB/IeHa PSIIOM 00CTOSATENbCTB:
HeoIpaHMYEHHbII IPOMBICE ONpefie/IeHHBIX BUOB
pr16 cynamu CIIIA B ykasaHHOM 3ajMBe, IPUOCTA-
HOBJICHVE BPEMEHHOTO COTJIAIIEH A O PhIO0/IOBCTBE
Ha 1978 rog, B3anMHoe Hepomyienne CIIA n Ka-
HaJI0¥ CYZI0B IOf, (p1araMu APYT Apyra B CBOM BOJIBL,
Ha/lM4ye MOTeHIMana paspaboTKu yIIeBOLOPOLOB
B peruoHe u obiiee yoexxsieHne B He0OXOMMOCTI
coryalleHys 1o 3anuBy MaH BCrefcTBIE AKTUBU3a-
LMY 9KOHOMMYECKOII [IesATeIbHOCTY B CIOPHOII 00-
nactu [Lalonde, Lackenbauer 2024:426].

Takum o6pasom, neperosoper CIIIA u Kanapst
B OTHOLIEHUM TpaHuIbl B Mope bodopra paccma-
TPUBAINCh B KOHIle 1970-X B KadecTBe MPOOIEMBI
«BTOPOTO IJIaHa».

JanbHeiinme neperoBoprl cocrosmch B 2010-
2011 rr., HO 6BUIM OCTAHOBJIEHBI, OTYACTU OTOMY,
4TO 00e CTOPOHBI HaMepeBaMicCh cOOpaTh OonbIle
JIAaHHBIX O MacluTabax MeCTOpPOXKAeHuit Hedptu u
rasa B CIIODHOM pajioHe, IPEXJe YeM 3aKpeluTb
CBOM MO3MLMM B Iporecce O0OCyXAeHUi. ITn
IeperoBopbl MPOXOAWIM Ha ()OHE MHOTOJETHUX

COBMECTHBIX KapTorpaduyeckmux ydeHWUi, B KO-
TOPBIX KaHAJCKMe ¥ aMepMKaHCKMe y4eHble VU CO-
TPYAHUKM OeperoBoil OXpaHbl paboTamy BMecTe B
SKCIeANINAX, HAIIPABJIeHHBIX Ha COOP JAHHBIX I
COOTBETCTBYHOLIMX IPUTA3aHNUIT HA KOHTVHEHTAIb-
HbIIT wenb¢ 3a npegenamy 200 MOPCKMX MUIb OT
ncxopubix mHNN [Bekker, van de Poll 2020:173].

Tem He MeHee 10 HACTOAILETO BPEMEHM CIIOP 10
nosofy Mopsa bodopTa He mpenATcTBOBaNM OTHO-
IIEHNAM COTPYAHMYECTBA MEXAY JBYMA TOCyHap-
CTBaMM, IIpU 3TOM 00e CTPaHBI IPULEPKNBAIICH
(baKTIYeCKOro MOpaToOpus Ha Pa3BeiKy B CIIOPHOM
paiione [Bynux 2018].

4. CoBpeMeHHO€ COCTOAHNE: OLICHKA MepCleK-
B neperosopoB CIIIA n Kanagpl, Hauapmmxcs
B 2024 r.

17151 OLleHKM ITepCIIeKTHUB TeKYIMX IIePeroBOPOB
mexxpy CHIA n Kanazoit Heo6X0aMMO HpUHUMATD
BO BHUMaHI€e M3MEHEHM KIMMaTa, a TAKXKe TeoIlo-
JINTNYECKOTO ¥ 3KOHOMIYECKOTO NTaHAmadTa, Ipo-
nsourefnye ¢ cepeguunl 1970-x IT. ;O HACTOALLETO
BpEMEHI.

CrnenyeT OTMeTUTD BAKT CYLIECTBEHHOTO YMEHb-
IIeHNA JIefIAHOTO IIOKPOBa B PaMKaX CIIOPHOJ aKBa-
topun. C 2007 r. coyeTaHme Takux QaKkTOpPOB, KaK
HOTeIUIeH)e, POCT PEYHOT0 CTOKAa M CKOPOCTH Be-
Tpa, IPYUBE/IO K PacUIMPEHUI0 IIOafelt, cBoOOy-
HBIX OTO JIb/a, B cpefHeM Ha 80 %. B cBor ovepepp,
U3MepeHNA IOKas3aTe/ld YCTONUMBOCTY MOPCKOTO
NbJa, MM KOINYEeCTBA JIHeil B TOfly, B TeYeHue KO-
TOPBIX MOPCKOI1 Jiefl IPUCYTCTBYET Ha IIOBEPXHO-
CTYM OKeaHa, B JIOKa/IM30BAHHBIX OONACTAX MOpA
Bodopra nokassiBaoT norepio 12,84 nHs B rop 3a
nepuoz 2000-2012 rr. Kpome Toro, TonmmuHa Mop-
CKOTO JIbJIa, KOTOPBII 0bpasyercs B Mope bodop-
Ta, ¢ 1990-x rT. mocTossHHO yMeHbiuaercs [Shake,
Frey, Martin, Steinberg 2017]. 910 06cTOsATENBCTBO
YBE/IMYMBAET IIPOMbICTIOBYI0 IIPUBJIEKATeIbHOCTDh
mops bodopTa, 1, crefoBaTeIbHO, HA3PEBLIYIO AK-
TYaJIbHOCTb YPErylInpoBaHusA IBYCTOPOHHUX OT-
HOILEHNI 110 BOIPOCAM PasTpPaHMYEHNUA CIIOPHOTO
peruoHa.

Yro KacaeTcs IpUYMH Hey#ad IIeperoBOPOB
1977-1978 rr. 1 2010-2011 rr., TO 6OIBIIMHCTBO
U3 HUX ceif4ac yTpaTIM CBOK aKTya/lbHOCTb.
Tak, 0OCHOBHOE IIpeIATCTBUE B OTHOLIEHN] CAMOTO

12 Reciprocal Fisheries Agreement between the Government of the United States of America and the Government of
Canada. 24.02.1977. Art. XVIII. URL: https://meetings.npfmc.org/CommentReview/DownloadFile?p=ae1bbf3f-5764-45bf-
b285-7178ced26e3e.pdf&fileName=U.5.9%20Canadian%20Short%20Term%20Agreement.pdf (accessed date: 07.06.2025).
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MEXOYHAPOAHOE MOPCKOE MPABO

W.B. ByHu1K

NpMHLNUIA BefjeHNA neperopopos 1977-1978 rr. -
obcyxpenne Mops bodopra kak anmemeHTa «Iia-
KETHOII CHENKM» — Ha HACTOAIMII MOMEHT YCTpa-
HeHo. B 1984 . Mexxpynapopnsiit cys OOH ycra-
HOBJ/I OKOHYATEeIbHYI0 MOPCKYIO T'PAHUILYy MEeX[IY
Kanapoit u CIIA B 3anuse Mau". Hecmorps Ha TO
4TO HeOo/bIIast 06/1aCTb CIOPHBIX BOJ B CTOPOHY
Mops ot mponuBa XyaH-fe-Dyka ocraeTcs Hepas-
TpaHMYeHHOI, OHa «BbI3bIBajla MaJIO 6eCcIIOKOICTBA
u He 6blTa mpegMeToM ob6CyKaeHmit Mexxny Kana-
moit u CIIA» [Lalonde, Lackenbauer 2024:428].

B oTHOLEHNN pa3BeKy peCypCcOB B HACTOALNIL
MOMEHT Y CTOPOH €CTb BIIO/IHE OOIIVPHBIe HayYHbIE
JlaHHbIe, TT03BOJIAIOINE TOHUMATh JOCTOMHCTBA 1
HeJOCTaTKM JI0OBIX BAapUAHTOB pasTpaHNYEHMNA:
npepcrasnenye Kanage! B Komuccuio o rpanuiam
KOHTMHEeHTa/bHOro 1ienbda u mybmmkanus CIIA
TPaHMI]  «PACUIMPEHHOTO»  KOHTMHEHTAJIbHOTO
menbda OMMParoTCcsA MMEHHO Ha COOTBETCTBYIOLIE
Ppe3y/IbTaThl MCCIEJOBAHMIT MOPCKOTO JTHA.

[IpuMeHUTeNbHO K PBIOONIOBCTBY, C M3MEHEHM-
eM K/IUMara TOABWINCH PUCKM YBETUYEHMA KOM-
Mep4ecKoro mpomsicia 6enyx B Mope bodopra, B
KOTOPOM 00UTaeT OfHAa U3 KPYIHEHIINX B MUpe
HOIYJLALNI 9TOrO BUJIA KUTOOOPA3HbIX Y MHBIX XKI-
BBIX PeCypcoB. B Iie/iAX HeoNyLIeHns MCTOIeHNA
HOC/IEHNX U IIPEfOTBPAlleHNs HaHeCeH!A yiepba
copMIpPOBABIINMCA MOPCKIM 3KOCUCTEMAM B MH-
Tepecax 0060MX TOCYJapCTB yperyanpoBaTh HOpuc-
IUKIVOHHbIe pasHormacuss B permoHe [Lalonde,
Lackenbauer 2024:430].

Hakonen, B KadecTBe OIHOM M3 IPEJIOCHIIOK
JUIA TIeperoBopoB o rpaHuie B Mope bodopra 3a-
HaJHble aBTOPbI HA3bIBAIOT TAKYI0 «MOILIHYIO CHITY»
KaK «pacTylas reoloMnTIYecKas HeCTabuIbHOCTD
— ¥ BO3MOXXHOCTb ITPOIEMOHCTPUPOBATH TBEPAYIO
IpUBEPXKEHHOCTb BEPXOBEHCTBY mpaBa» [Lalonde,
Lackenbauer 2024:433]. ITo nx MHeHMIO, YKa3aHHBbII
¢daxTop Han MMIY/IbC K paspeneHno B 2022 I. cro-
pa B OTHOLIEHNY IPMHAIIEKHOCTN ocTpoBa [aHca,
cywecrBoBaBiuero Mexxay Kanapoit u Janueit u
M3BECTHOTO KaK «BOJHa BUCKI». B KauecTBe OCHOB-
HOTO COOBITIIA, AB/IAIOLIETOCs UCTOYHNKOM YKa3aH-
HOIl TeOINONUTUYECKO HeCTaOVILHOCTY, Ha3blBa-
10T MJIOTIOTNYeCKOe IIPOTUBOCTOSAHME TOCYAAPCTB

B CBA3U C ocylyecTsneHneM Poccueit crenmanb-
HOJI BOEHHOJ OIl€palyyl Ha TEPPUTOPUM YKpauHbI
[Lalonde, Lackenbauer 2024:430]. Mexxny Tem oT-
METHUM, YTO COBMECTHAs OllepaTMBHAsA IPYyIa [/
paspellleHNsA BOIpOca II0 CTAaTycy ocTposa laHca
Obita cospana eme B 2018 1. [Boiterskauns, byHnk
2024:288], xoTopas emie B 2018-2021 rr. onpenenu-
J1a HaIlpaBJ/leHle TPAHNUIIBI B KaUueCcTBe «CIIpaBe/In-
BOTO pellIeHNs B COOTBETCTBUM cO cT. 83 KoneH-
mu OOH no mopckomy mpaBy» [Landriault, Pic,
Lasserre 2023]. CnenoBaTenbHo, HECMOTPs Ha ToO,
urto yTBepxKfeHue C. Jlanonp u I1. V. Jlaken6ayepa
110 MEHbIIIEil Mepe CIIOPHO, NIPECTAB/AETCS, YTO B
OmpKaiiiiee BpeMs OHO MOXKET aKTVBHO 9KCILTya-
TUPOBATbCA B 3ala[{HBIX HAy4YHBIX Kpyrax, faxke
B OTpbIBE OT PeajbHOr0 KOHTEKCTa COOTBETCTBYIO-
IMX [1eperoBOpOB.

Takum obpasoM, clefyeT KOHCTaTUPOBATh, YTO
Cos3flaHMe 1le/IeBOil IPYIIIbI II0 BOIPOCY HeNVMU-
Tarmu B Mope bodopTa mpuIioch Ha OCTaTOYHO
O/aronpuATHOE BpeMs, KOIZja He TONIbKO YCTPaHeHbI
HPEeNATCTBUA /I Hauasia IeperoBopoB, HO 1 Haspe-
la TIOTPeOHOCTh B YCTAHOBIEHMM 3(PEKTUBHOTO
KOHTPOJIA 32 3KOHOMIYECKOI JIeATeNbHOCTDIO B Pe-
TMOHE, KOTOPbIil BOSMOXKEH IIPM YCIOBUY HaIM4Ms
IIPABOBOJ ONpee/IEeHHOCT! B OTHOIIEHNY IPAHMIL.

5. JenuMuTamysa KOHTMHEHTA/ILHOTO IIenbda
B Mope bodopTa: rpaHNIBI BO3MOKHOTO

B xopme Texymmx mneperosopos Mexnay CIIA
u Kanazoit oco0blit MHTepec IpefcTaByseT Mpo-
OmeMa fenMMMUTALMY KOHTMHEHTAJIbHOTO Iuenbga
3a npegenamu 200 MOPCKMX MW/Ib OT MCXOJHBIX
NVHUIA.

Bo-nepspix, nockonbky CIIA He ydacTByIOT
B KonBenuun 1982 r., Bo3HUKaeT BOIPOC O BO3-
MOXXHOCTY IIPOM3BOAUTD pasrpaHnMdeHne o6macTu,
KOTOpas ObUIa B OJJHOCTOPOHHEM IOPsIJiKe 00BsB-
JIeHa B KaueCTBe «PacClIMPEeHHOTO KOHTVMHEHTAJIb-
Horo urenbda Coepunennpix [lltatosy», ¢ 06acTHIO
KOHTMHEHTanpHOro menbda Kananpl, BHeuIHAA
TpaHMI}a KOTOPOTO TOAIEKUT OIpefe/IeHNIo Ha OC-
HOBaHUM pekoMeHpanuy KoMuccnun 1o rpaHunam
KOHTVHEHTA/IbHOTO LIebga.

13 Delimitation of the Maritime Boundary in the Gulf of Maine Area. Judgment. - .C.J. Reports. 1984. URL: https://www.icj-
cij.org/sites/default/files/case-related/67/067-19841012-JUD-01-00-EN.pdf (accessed date: 05.06.2025).

* Agreement between the Government of the Kingdom of Denmark together with the Government of Greenland on the
one hand and the Government of Canada on the other hand on the maritime and land boundaries in the area between
Greenland and Canada. 14 June 2022. URL: https://www.folketingstidende.dk/samling/20231/beslutningsforslag/
B14/20231_B14_som_fremsat.pdf (accessed date: 06.06.2025).
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Bo-BTOpbIX, MMeeT 3HauyeHME, HACKOIbKO pe-
koMeHpauuyu Komuccum OyayT MMeTh IIpaBOBOE
3Ha4yeHue [yIA paspelleHys MOPCKOro CIlopa C ro-
CY[apCTBOM, KOTOpO€ He IIPM3HABA/I0 B KauecTBe
MeXIyHapopfHoro o6bbryas cT. 76(8) KonBeHiym
1982r., cormacHO KOTOPOl, «I'PaHMIIBI Luem;(ba,
YCTaHOBJICHHBIE HPUOPEXXHBIM TOCYAApPCTBOM Ha
OCHOBE YKa3aHHBIX PpeKOMEHJallMil, ABATCA
OKOHYATEeIbHBIMU 1 JyIA BCeX 00sA3aTeNbHbl». VIHa-
4e TOBOPsI, AB/IAETCA I OTCYTCTBIE PEKOMEH ALY
KomMumccun no rpanuijaM KOHTUHEHTA/IbHOTO LI€/Tb-
¢a no mpepcrasnennio Kanaasr or 12 mas 2019 1.
(c nononHeHmsAMM oT 19 mexabps 2022 r.)" mpenst-
CTBYEM JJIA IeperoBOpoB 06 OKOHYATEIbHOI Ae/N-
MUTALVM KOHTMHEHTATIbHOTO LIefbga 3a Impefena-
My 200 MOpPCKUX MU S,

C opnoit cropons, CIIA He yuacTByIOT
B Konsennuun OOH mo mMopckomy npasy 1982 .,
HO3TOMY He 0053aHbI CTPOTO C/IeJOBATh KOHBEHIIN-
OHHBIM IIpOLlefypaM IIpM OLpefie/leHNM BHEIIHUX
TPaHMUI] CBOETO KOHTMHEHTAIbHOTO Lienbga. Coor-
BETCTBEHHO, CTPOro (OpMajbHO OFHOCTOPOHHEe
olpefie/ieHIie JaHHBIM TOCYJapCTBOM «pacliMpeH-
HOTO» KOHTMHEHTA/JbHOrO wLiefbpa He ABIAETCA
HapyIlleH)eM KOHBEHIIMOHHOTO MEX/YHapOJHOIO
IIpaBa, [eCTBYIOLIEr0 B €ro OTHOIIEHMM, U HU-
KaK He IPEeNATCTBYeT [JOTOBOPHON [ieNMMUTALUN
¢ Kanapnoit ykasaHHO! 007acTM Ha OCHOBAaHWM
MEeX/IYHapOJIHOTO JI0T0BOPa.

C ppyroit CTOpOHBI, C/lefyeT YYUTbIBATbh IIO-
sunmio locymapcrBenHoro pgemapramenTta CIIA
o ToM, 4uTo 1. 1-7 c1. 76 KouBenmuu OOH mo
MOpCKOMY IIpaBy 1982 I., Ha OCHOBaHMM KOTOPBIX
JI0JDKHO TIPOU3BOAMUTLCA OTTPaHMY€eHMe KOHTHHEH-
TajibHOrO 1Ienbda oT PajioHa, ABIAITCI HOpMaMM
MeXIyHapoHOro obsraHoro mpasa'’. HecmoTps Ha
OTCYTCTBUE B MEXIYHApPOLHOI CyHeOHOI IpaKTu-
Ke TPAMBbIX JJOKa3aTeIbCTB TOTO, YTO M. 2-7 CT. 76
TIeVICTBUTENIBHO ABJIAITCA MEXIYHAPOJHBIM OOBI-
qaeM'®, B cuy cT. 18 BeHcKOIT KOHBeHIUM O IpaBe
MEXIyHapOJHBIX 10T0BOPOB 1969 ., 06s13bIBat0Iel
rOCYapCTBO NOC/e IOIMCAHNA MEX/YHAPOHOTO
JIOroBOpa He COBEPILIATD JIEMICTBUIA, INIIAIOIINX €T0
obbeKTa M Ie, a TaKKe MeXJyHapOJHO-IIPaBo-
BOTO NIPUHIVIIA 3CTOIIENb' MpeACTaB/IACTCS, YTO
IIpY OJHOCTOPOHHEM ompefienienuu B 2023 1. BHewI-
Hell TPaHMIBI CBOETO KOHTMHEHTAIbHOTO Liebga
CIIA mormu 6bITh 00sI3aHBI C/IEOBATD MIPABUJIAM,
KoTopble npepnuceiBaoTcs Konsennueit OOH no
MOpCKOMY TIpaBy 1982 I. 1 KOTOpbI€E IIPEAIOIaTaAlT
HeoOXOMMOCTb ONOPBI Ha COOTBETCTBYIOLINE Ha-
yunble nccnefosanus. [lockonbky CIIA, B oTmmune
or Poccun u Ipyrux apKTMueckux rocyjapcrs, He
npejcrapiAa B Komuccuio 1o rpaHuijaM KOHTH-
HEHTAJIbHOTO Lielb¢a HUKAKMX HAYYHBIX [AHHBIX,
KOTOPBIMM OHM PYKOBOJCTBOBA/IMCh IIPM YCTa-
HOBJIEHU!M BHEIIHEl I'PaHMIbl CBOET0 KOHTMHEH-
Ta/JIbHOTO Ieb(da, Helb3s OJHO3HAYHO TOBOPUTD
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> Commission on the Limits of the Continental Shelf (CLCS). Outer limits of the continental shelf beyond 200 nautical
miles from the baselines: Submissions to the Commission: Partial Submission by Canada. URL: https://www.un.org/
depts/los/clcs_new/submissions_files/submission_can1_84_2019.html#:~:text=0n%2023%20May%202019%2C%20
Canada,sea%?20is%20measured%20in%20the (accessed date: 07.06.2025).

® Edvardsen A. Canada and the US Move Forward With Negotiations on the Beaufort Sea Boundary. — High North
News. 02.10.2024. URL: https://www.highnorthnews.com/en/canada-and-us-move-forward-negotiations-beaufort-sea-
boundary (accessed date: 07.06.2025).

7 US Department of State Official Website — FAQs (U.S. Extended Continental Shelf Project). URL: https://www.state.gov/
faq-us-ecs-project/ (accessed date: 05.06.2025). Ha Bonpoc: «ABNA0TCA M NMOMOXEHWA O pa3rpaHnyYeHn pacliMpeHHOro
KOHTWHEHTaNbHOTO LeNibda B cTaTbe 76 KOHBEHLMM YacTbio 0ObIYHOrO MeX/yHapoA4HOro nNpasa’?» faeTca cieayowmn oT-
BeT: «[la. [lonrocpoyHasa nosuuma CoefnHeHHbIX LLITaTOB 3aKknioyaeTca B TOM, YTO NMYHKTbl 1-7 cTaTby 76 ABNAIOTCA YacCTblo
00bIYHOrO MeXayHapoaHoro npaea... Kak n gpyrve ctpaHbl, CoejuHeHHble LLITaTbl cnonb3oBanu NyHKTbl 1-7 cTaTbn 76
ANA onpefeneHnsa rpaHnL, CBOero KOHTUHEHTANIbHOTO Wefbda 1 CYATAIOT, YTO 3TV MONOXKEHNA OTPAXKaLOT 0ObIYHOE MeX Y-
HapopHoe npaso. CooTBeTcTBeHHO, CoeanHeHHble LLTaTbl yBaxaloT rpaHuLbl KOHTUHEHTaNIbHOTO Wenbda APYrnx CTpaH,
yCTaHOBJ/IEHHblE B COOTBETCTBMU CO CTaTben 76».

Cm. Takxe U.S. DEP'T OF STATE, Office Of The Legal Adviser, Cumulative Digest of U.S. Practice in International Law 1981-
1988, at 1878-79 (1993) (citing State Department memorandum dated Nov. 17, 1987): «...[lonoxeHus o fenummTaLmm cta-
TbW 76... OTpaXkaloT 0OblYHOE MexayHapoaHoe npaso, 1 4yTo CoeanHeHHble LLTaTbl 6yayT ncnonb3osatb 3Ty Npasuna Npu
AenMMUTaLMM CBOEro KOHTUHEHTANIbHOTO LWenbda 1 NP OLeHKe NPeTeH3MIN Ha KOHTUHEHTaNIbHbIV Wenbd APYrrX CTpaH»
1 MO-Pa3HOMY CCbINTafACh Ha MYHKTbI 1-7 cTaTbn 76».

'8 Bonpoc o Tom, ABAATCA K M. 2-6 cT. 76 KoHBeHuun 1982 r. MexayHapoaHbiM obblyaem, nogHumanca B Pewennn MC
OOH no peny Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical
Miles from the Nicaraguan Coast (Nicaragua v. Colombia). Judgment. — .C.J. Reports. 2023. P. 413, HO He paccmaTpuBasca
cynom no cywectsy (n. 82) URL: https://www.icj-cij.org/sites/default/files/case-related/154/154-20230713-jud-01-00-en.
pdf (accessed date: 05.06.2025).

% Cottier T., Mdiller J. P. 2021. Estoppel. — Max Planck Encyclopedias of International Law. URL: https://opil.ouplaw.com/
display/10.1093/law:epil/9780199231690/law-9780199231690-e1401 (accessed date: 05.06.2025).
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O CTpPOroM COOJIONEHUN JAHHBIM TOCYJApCTBOM
COOTBETCTBYIOIIVX JOTOBOPHBIX OTPaHMYEHMIL.
B cBA3M ¢ 3TMM HEKOTOPBIMM YYEHBIMM BBICKA-
3bIBAIOTCA OMNAceHMsA, yTo mnopmycanme Kanapmoit
cormamenus cranet ausa CHIA ¢axrumyecku Bos-
MO>KHOCTBIO OIIpefle/INTh BHEIIHIOK I'PaHNUILYy CBO-
ero menbga B 00X0[ IPOLeAyP, IPefYCMOTPEHHBIX
Konsenunein OOH mno mopckomy mpasy 1982 r.,
IpeoCTaBMB  JONONHUTENbHYI0  JIETUTYMAIINIO
CBOMM OJHOCTOPOHHMM gericTBuAM™. IIpu arom
OTCYTCTBUE 3HAYMMBIX IIPOTECTOB CO CTOPOHBI JPY-
TMX apKTMYeCKMX TOCYHApCTB OTHOCUTEIBHO 3a-
ABJICHHBIX JAHHBIM TOCY/JAPCTBOM IIPUTA3AHMII (32
ucKmodeHreM Poccnu) MoXXeT HPUBECTM K TOMY,
YTO YKa3aHHble I'PAHMLBI OyAYT B KOHIje KOHIIOB
paccMaTpuBaTbCS B KauyeCTBe OOIeIpU3HAHHbBIX™.
MO>KHO TIPEONOXKUTD, YTO 3TO MOXKET CTAaTh CTHU-
mynoM A Poccum 3aHATH aKTUMBHYIO MO3UIINIO
B OTHOLIEHM! KaK CaMMX IIeperoBOpPOB, TaK M UX
BO3MOXXHBIX Pe3y/IbTaTOB, KacaloUMXCs MCIIOIb30-
BaHNUA KOHTMHEHTA/IbHOTO IIenbda 3a Ipefenamu
200 MOpCKMX MUJIb OT MICXO[JHBIX JIMHUI B pa3BUTHE
Hanpas/leHHOro Poccumelt gemapiia o HECOOTBET-
ctBuu peitctBuit CIIIA 1o ycTaHOBIEHUIO «pacIln-
PEHHOTO KOHTMHEHTA/JIbHOrO ILIefbda» MeX[yHa-
pongHOMY IpaBy.

YT1o KacaeTcs BO3MOXHOCTYM pasTpaHMYEHNA
KOHTMHEHTA/IbHOTO Ienbda [0 TOro, Kak Ha OC-
HOBaHUM pekoMeHpanuit KoMuccnun 1o rpanuuam
KOHTMHEHTa/IbHOTO Inenbga OymeT ompeneneHa
ero BHeIIHAA IpaHuna aua Kanazgel, To MexayHa-
poiHasA IIpaKTMKA y)Ke 3HAeT NOfOOHBIe CIydan.
Tak, Hopserus, Vicnaugus n Jauus (Papepcknue
ocTpoBa) B 2006 I. MOAMMCANN TIPOTOKOJ IIepero-
BopoB 0 pemuMutanuy («CormacoBaHHBIN IPOTO-
KOJI O JeMMMUTAINY KOHTUMHEHTATbHOTO Ilenbda

3a npenenamu 200 Mopckux Muiab Mexpay Dapep-
ckuMun ocrposamu, Vcmanpmeit u Hopsermeit B
I0KHOV vacty [akBaropunu| banana-Xoyn B ceBe-
PO-BOCTOYHON 4acTy AT/IAHTMYECKOTO OKeaHa»)™,
B KOTOPOM OIIpeeNuIN MOPAOK pasrpaHMdeHMNs
KOHTVHEHTA/IbHOTO Ilenbda IOCIe IMOMydeHNsA
CTOpPOHaMM IIPOTOKOJIA peKoMeHaumit Komuccnn.
ITocne nonyuenns Hopserueit pekomengauun Ko-
muccuu B 2009 r., a Vicmaugueit u Tanueir - B 2014
n 2016 I. COOTBETCTBEHHO, TOCYJapCTBa IPOBENN
IIepEroBOpPbl 110 COITIAIIEHUAM, NOJIEXKAIINM 3a-
K/ITIOYEHMI0 B COOTBETCTBMIU C BBILIEYIOMAHYTHIM
IPOTOKO/IOM, M TTOAmMcany ux B 2019 r.*

B pesynbrate aBTOp IPUXOLUT K BBIBOAY, YTO
MIPaBOBOI PEXNM, NPUMEHNMBIN K apKTUYECKOMY
mwenbdy, He MCKIIYAeT 3aK/TI0YeHNS COITIALIeHNS O
ero pasrpanndenuy. Ho panbHeiiuias KoHdurypa-
VA TPaHUIIBI OYAeT 3aBMCETb OT Pe3yIbTaToOB pac-
cMoTpeHus npepcrasnenna Kanagsl B KoMumccun
IO TPaHNUIIaM KOHTVHEHTAIbHOTO IIenbda.

6. BeiBOIBI

CnoxXMBIIasACA B MUpe 00CTaHOBKA IIPEJOCTaBM-
y1a 671arONIPUATHYIO TIOYBY [/ Haya/la IePeroBOpoB
Mmexpy CIIA u Kanaznoit no noBogy femMMmUTaLNN
B Mope bodopTa, koTOpbIe, KaK IpeAcTaB/AeTCs,
B OmpKaiiime Tofpl OYAYT SBIATBCA OOBEKTOM
IPUCTATBHOTO MHTepeca HayYHOro COO0IIecTRa.

ABTOpPOM HaCTOsAIIeil CTaTby IPOJAEMOHCTPHU-
pPOBaHO, YTO IpaBOBbIE MO3MLUM O0OENX CTOPOH
CIIopa MIMEIOT JJOCTATOYHO IIPOYHOE MEeX/[YHApOJ-
HO-IIPaBOBOE 0OOCHOBAHME, B CBA3M C YeM B TEKY-
mux neperopopax kak CIIIA, tak u Kanaga 3anu-
MAIOT CU/IbHOE CTapToBOe IMosoxkeHue. IIpyu atom
IIEPETOBOPbI O pasTpPaHNYeHNY KOHTVHEHTATbHOTO

2 Edvardsen A. Canada and the US Move Forward With Negotiations on the Beaufort Sea Boundary. — High North
News. 02.10.2024. URL: https://www.highnorthnews.com/en/canada-and-us-move-forward-negotiations-beaufort-sea-
boundary (accessed date: 07.06.2025).

21 BbinerkaHuH A., Baxupesa H. Mpepenbl KoHTMHeHTanbHoro wenbda CLUA. NHTepBblo. 2 dpeBpana 2024. — Poccul-
ckuli coeem no mexoyHapooHeim Oesnam. URL: https://russiancouncil.ru/analytics-and-comments/interview/predely-
kontinentalnogo-shelfa-ssha/?sphrase_id=170212679 (gaTa o6patieHus: 07.06.2025).

2 CoobuweHne gna CMU ML Poccrm «O HenpusHaHum Poccuiickoin Depepaumnein BHELWHWX rPaHNL, KOHTUHEHTANbHOrO
wenbda CLIA, ycTaHOBNEHHbIX B OAHOCTOPOHHEM nopsaake» oT 25.03.2024. URL: https://www.mid.ru/ru/foreign_policy/
news/1940717/2TSPD_101_R0=08765fb817ab2000ffe12fac54499c71a99e7ae89a86e7301e978bdafb405b9709dd2ac647
b3263908cd62808b143000ca7aa36808413bb43d4ddb0d0fb354cf3d00fc9084b0417e067b29a2a02413d0a37ac6542ec8b
e5d9843f776d28bfed7 (nata obpawyeHus: 06.06.2025).

2 Agreed Minutes on the Delimitation of the Continental Shelf beyond 200 Nautical Miles between the Faroe Islands,
Iceland and Norway in the Southern Part of the Banana Hole of the Northeast Atlantic. 21.09.2006. URL: https://www.
regjeringen.no/en/dokumenter/Agreed-Minutes/id446839/ (accessed date: 07.06.2025).

2% McBride O. New maritime delimitation agreements for Smutt Sea comes into force. — The Fishing Daily. 28.12.2022. URL:
https://thefishingdaily.com/norwegian-fishing-industry-blog/new-maritime-delimitation-agreements-for-smutt-sea-
comes-into-force/ (accessed date: 07.06.2025).
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mwenbga 3a npegenamu 200 MOPCKMX MUIb OTKPBI-
BAIOT /Il CTOPOH IYTb TBOPYECKUX KOMIIPOMIMC-
COB, NIOCKO/IbKY IMHUYU PasTpaHMYeHN, MIpefiiara-
eMble Ka)XX[I0il 13 HUX, AB/IAITCA 60JIee BBITOJHBIMM
APYTOi CTOPOHE B 3TOJ YacTH.

HecmoTps Ha TO 4TO (OpMaNTbHO-IOPUATIECKN
Ho3uIMy 06€UX CTOPOH He IIpeTepIeBay I7100anb-
HBIX V3MEHEHUJ, B HACTOAIIEN CTaTbhe IPUBENEHO
CpaBHEHME MEX[YHAPOLHBIX IIOMUTUYECKUX YCIIO-
BIJA, CYI[eCTBOBABIIMX HA MOMEHT Hayaja IepBbIX
IIeperoBopoB O pasHoOIIacuAX B Mope bBodopra,
U TeKYIUX peanil. ABTOPOM C/Ie/IaHbl BBIBOJbI O
TOM, YTO MHOTMeE U3 CYIeCTBOBABLINX B CepefyHe
1970-x rr. paKTOpOB, IPENATCTBOBABLINX MUPHO-
MY YPeryIupoBaHUIO CIIOpa, B HACTOAIMI MOMEHT
ycTpaHeHbl. Tak, B OCHOBHOM paspelleHbl CIIOpbI
B 3ayuBe MaH u nponuse XyaH-ge-Dyka, ABnABILIN-
€cs1 OCHOBHBIM KaMHeM IIPeTKHOBEHNA /1Al «IIaKeT-
Hoit caenkm». Kpome Toro, BenencTue ocBo6oxe-
HJIA 3HAUUTETbHBIX MOPCKMX IIPOCTPAHCTB OTO JIbflA
CYILIECTBEHHO YBeIMYNIach 3KOHOMIYECKas aKTHUB-
HOCTb B PEruOHe, YTO TpebyeT ToCyfapCTBEHHOTO
KOHTpPOJIA 32 COOTBETCTBYIOLIEN [eATeIbHOCTDIO,
a TakKXe pasrpaHMYeHMs 30H COOTBETCTBYIOLIMX
IOPUCAMKLNIL 11 obecriedeHyst ero 9 eKTUBHO-
ctu. VIsMeHeHuA KnuMara M pasBUTHE TEXHOIOTUI
CHIeamy BO3MOXKHBIM OCBOeHMe JHa Mopsi bodopra
U pa3sBeIKy IOTEHIMANbHBIX 3aI1aCOB YITIEBOJOPO-
IOB, KOTOpas celyac NpuocraHosieHa. HakoHew,
B YC/IOBMSAX BCeOOIlell TIeoIoIMTIYeCKOll HecTa-
OWIBHOCTH, JIA CO3[aHMA BUVIMOCTH «CIUIOYEH-
HOCTM» HEKOTOpPbIe UCC/IefloBaTeNN I0JYepKIUBAIOT
HeoOXOVIMOCTD JIOCTVDKEHMA CKOPEIIIIero OKOH-
4aTe/IbHOTO yperymmpoBanus B Mope bodopra
(He TpMHMMas BO BHUMAaHME IIpeJBapUTENbHYIO
MHOTOJIETHIOI0 IIePErOBOPHYI0 paboTy IO cIopam,
Ha KOTOpbIE OHM CCBITAIOTCA B KayecTBe IPUMEpPOB
OKOHYATE/IbHOTO YPeryIMpOBaHUA TepPUTOPUAIIb-
HBIX CIIOPOB Ha (pOHE BOEHHBIX JICVICTBUIT B PYTUX
YacTAX CBeTa).

Cnucok JINTepartypbl

1. ByHuk W.B. 2018. Cnop mexpgy CLIA n KaHagown o pas-
rpaHnyeHnn B mope bodopTa (MexxayHapoaHo-npaso-
BOW aHanu3). — MockoscKul XypHasn mMexoyHapoOHO20
npasa. N2 2. C. 126-137. DOI: 10.24833/0869-0049-2018-
2-126-137.

2. BbierxaHnH A.H. 1984. MexayHapogHo-npaBoBble
NPUHUMMBI pa3rpaHmyeHna 200-MUbHbIX SKOHOMUYe-
CKMX 30H U KOHTMHEHTaNbHbIX Wwenbdos. — Cogemckoe
2ocyoapcmeo u npaso. N@ 3. C. 125-129.
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OmHOBpeMEHHO aBTOP OTMEYaeT, YTO OffHUM
U3 BOXHENIINX BbI30BOB, CTOALIMX IEpe]] LeNeBoil
TPYNIION, CTaHeT pasTpaHMYeHNe KOHTMHEHTA/lb-
HOro menbda MeXHy CTOPOHAMU 3a IIpefieNaMu
200 MOpCKuX MM/Ib. ITO 0OYCTIOB/IEHO, BO-TIEPBBIX,
Pa3IMYHBIMM ITPABOBBIMY OCHOBAHMAMM OIIpefierie-
HJA BHEIIHeJ1 IPaHNIIbI KOHTVHEHTA/IbHOTO 1IeTbgha
CIHIA u Kanagoit. Ecn g CIIA TakuMm dopmains-
HO-IIPAaBOBbIM OCHOBaHMeM ABfAeTcA yKeHeBCKoil
KOHBEHI[VIM O KOHTMHEHTANIbHOM Lienbge 1958 1. B
CBeTe CYILIECTBYIOINX MEXIYHapOIHO-ITPAaBOBbIX
06bI4aeB, MPYMEHNMBIX K APKTHYECKOMY PETVOHY
(cpemu xoTopbix camu CIIIA HaspiBaioT 11. 1-7 CT. 76
Konsenumyu OOH no mopckomy mpasy 1982 r.), To
s Kanager — 9T0 o10XKeHus I1. 8 CT. 76 Ha3BaHHOM
KonBeHnuy, 4to mHpepnonaraeT IONy4eHNe peKo-
MeHpanuy Komuccny 1o rpaHuiaM KOHTHMHEHTAlb-
HOro Iuenbda OTHOCUTENIBHO JIOCTATOYHOCTM Ha-
YYHBIX JAHHBIX, OATBEPXK/AOIINX TTO3UINI0 3TOTO
TOCyJapcTBa B COOTBETCTBYIOIIEM IIpefiCTaBICHNN.
Bo-BTOpBIX, CTOXHOCTb pasrpaHN4eHNs KOHTMHEH-
Ta/IbHOTO 1enbda OyfieT COCTOSATH /1 CTOPOH B OT-
cyrcrum it KaHajipl BO3MOXXHOCTH B O/ypKaiiiee
BpeMs IHOMy4YnTb peKoMeHfanmo Kommccnn 1o ee
IpefCTaBICHNI0, YTO MOXKeT 60 OTCPOUUTD pe-
3y/IbTaT ePeroBOPOB, MO0 BBIHYUTH CTOPOHBI UC-
KaTh BpeMEHHbIE PelleHN 110 AeMMUTALNN, KOTO-
pble MOTYT OBITb IepPeCMOTPEHbI IIOC/Ie MOTy4eHNA
COOTBETCTBYIOLIero peuenns Kommccun no rpanu-
I1aM KOHTMHEHTA/IbHOTO IIenbda.

Takum 06pasom, HECMOTPS Ha TO YTO OOBSIBIIE-
HIe B ceHTs10pe 2024 1. meperosopos Mexay CIIA
u KaHajoit mo Bompocy fietuMuranuyu B Mope bo-
¢dopTa npuuUIoch Ha 671ATONPUATHBIE /IS 9TOTO YC-
JIOBVISI, TOBOPUTD O OBICTPOM MX pe3y/ibTare Clefy-
eT C OCTOPOXXHOCTbIO, IIPMHIMAs BO BHMMAaHNe KaK
JUINTeNIbHOE CYIeCTBOBAHNE CIIOpa, TaK M Cylile-
CTBEHHbIE ITPABOBbIE AMIeMMbI, KOTOpble CTOPOHAM
HPEeICTONT paspelInTb ¢ COOMoeHneM coOCTBEH-
HBIX HAIVIOHA/IbHBIX IHTEPECOB.

3. BbierxaHnH A.H. 2010. 20 net «BpeMeHHOro npu-
meHeHua» CornaweHna mexgy CCCP n CLUA o nvHun
pasrpaHMyeHnas MOPCKMX MPOCTPAHCTB. — BecmHuk
MIMMO-YHusepcumema. Ne 1 (10). C. 104-113. DOI:
10.24833/2071-8160-2010-1-10-104-113.

4. BbinerxaHuH A.H. 2013. lNpaBoBoe nonoxeHvie ApKTu-
YeCcKoro pervioHa B JOKYMeHTax. — Apkmuyeckul pe-
2UoH: [pobriembl MexOyHAPOOHO20 compyOHUYeCcmaa:
Xpecmomamus 6 3 momax. Poc. coBeT no mexn. aenam
[nop obw. pep. U.C. MBaHoBal. MockBa: AcnekT Mpecc.
T. 3: MpmeHuMble npaBoBble NCTOYHUKK. C. 11-45.
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YXXECTOYEHUE MUTPALLMOHHOW
NMNOJINTUKN COEAMHEHHDbIX LUTATOB
AMEPUKWU B CBETE EE T'EHE3UNCA

U MEXKOYHAPOOHOIO NMPABA

BBEJEHMWE. B ycnosusx HeyKnoHH020 pOCHa Yuc-
710 MUZPAHIMO8 U BbIHYHOEHHO NepeMelueHHbLX Ul
MUSPAYUS UMeer NOMeHUUAN KaK 0715 COO0eticmeus
paseumuio eocyoapcme, max u 075 CO30aHUS NPo-
6nem 0111 6cex 3adeticmeosanHolx cmopor. Coedu-
HenHvle [IImamor Amepuku (danee — CIIIA) - eocy-
dapcmeo, co30aHHOe MUPAHMAMU U ONUIeNIbHOe
8peMsA 3aHuMAaruiee Nepeyro CMpouKy 6 chucke
CMPaH MUPa no “UCIy HAXOOSAULUXCS HA UX mep-
pumopuu 1uy, He 0671A0AIOUSUX 2PAHOAHCINEOM
eocyoapcmea npebvisanus. OmmeuernHoe onpede-
JisTem 0co0blli UHMmMepec K ONbiMYy MUPAUUOHHOL
NOMUMUKU U 3AKOHOOAMENbHO20 pezynuposaHus
muepayuu 6 CIIIA. B cmamve npedcmasner aHanu3
PA36UMUL MUPAUUOHHOT NOTUMUKU U MUPAUU-
0HHO20 3axoHodamenvcmea CIIIA 6 XVII-XXI ss.,
ocoboe 6HUMAHUE YOeneHO UCNONb30BAHUID MAKUX
Mep 02paHuHeHUs U KOHMPOLL MUPauul, Kax 3a-
depicanue mMuzpanmos u Gexcerues, a Oeticmeyio-
ujle HOPMbL CONOCMABIIEHbL C MEHOYHAPOOHO-NPa-
806bIMU 003aMeNbCMBAMU 20CY0APCMEA.

MATEPUAJIBI I METOJDbI. Paboma 6asupy-
emcs Ha uccnedosanuu 3axonooamenvcmea CIIA

Moscow Journal of International Law - 3 - 2025

6 chepe MuzpauuU U 6bIHYHOEHHO20 NepemeuleHU,
ananuse Mei0yHapoOHO-NPABOBbIX AKMO6 Kaca-
MenbHO MUZPAYUL, BbIHYHOEHHO020 NepemeuseHUs U
3AULUMbL NPA6 Ueno6eKd, UCNONb30BAHUU HAYHHOLL
numepamypul Ha PycckoOM U aHeIUTICKOM A3bIKAX, 4
makxe CMamucmu4eckux U UHbLX UCHOYHUKOB 1O
meme uccnedosanus. IIpumernervl obujeHayuHvle U
YACMHOHAYYHble Memoobl NO3SHAHUS: CUCIIeMHDbL
n00x00, Aauanus, cuHmes, HOPMAnvLHO-OPUOUYe-
CcKUtl, UCMOPUKO-NPABOBOLL, a MaKie CPA6HUMEb-
HO-NPABo60Li MermoobL.

PE3VJIBTATDBI UCCIIEOJOBAHWSI. I1o umoeam
npOBe0eHH020 UCCIE006aHUS COeNIaH 6bl600, 4O
MUSPAYUOHHAS NONUMUKA U 3AKOHOOAMEeNbCHeo
CIIA npowinu 6 c60em passumuu pso 2manos, 6
xX00€e KOmopbix OMHOUIEHUE K UMMUZPAHMAM U3Me-
HAIOCbL 8 OUANA30HE 01 NOOWPEHUS MUZPAUUU 00
86edeHUs HecmKkux oeparudenuil. Copmuposan-
Hble HA Ce200HAUHUTE 0eHb MeXOYHAPOOHO-NPABO-
8ble OCHOBbL 6 chepe MUPAUUU U BbIHYHOEHHO20
nepemeuieHus He 6 nonHoil mepe cessviéarom CIIA
10 NpuHUHe yHacmus 20cy0apcmea 6 MAaoM 4ucne
NPUMEHUMBLX MENOYHAPOOHBIX 002080p08, a Oeli-
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cmeytouque ons CIIA o6s3amenvcmea He 6 NONHOU
Mepe 8bNONHAIMCSL.

OBCYJKIEHME U BBIBOJbBI. Mxcmpymenma-
puti peanusavuu muepayuonxoil nonumuxu CIIA
XApaKmepu3oancs 3HA4UMeTvbHbIM PaA3Ho00pa-
3uem U 6KI0UAN 8 ceOs Kak 0onycmumble ¢ mou-
KU 3peHUs COBPEMEHH020 MeHOYHAPOOH020 Npasa
Memoovl, max u He 6NO/IHE eMy KOPPeCnOHOUpY-
roujue, 8KIIOUAS 3a0eprcanie U Nocnedyrouyo oe-
NOPMAnU0 MUPAHIos, OexeHues U I, UULYusux
ybexcuuse, 0 uem CéuUdemenvcmsyen MOHUMOPUHS
ycmasHvimu (vepe3 npouedypy YHuseepcanvHozo ne-
puoduueckozo 0630pa) u 002080pHbIMU (npexcde Bce-
20, uepe3 paccmompenue nepuooUtecKux 00Kao0os)
op2aHamu peanu3auuu Mex0yHapoOHO-Npasosvlx
o6si3amenvcme CIIA. Ilpu amom xpaiive xecm-
Kule Mepbl, AHOHCUPOBAHHDIE U YHe NPeOnpUHsMble
M. Tpamnom 6 2025 2., He ABNAIOMCA PAOUKATILHO
MEHIOWUMU  6eKIOpP PA3BUMUS MUPAUUOHHOTE
nonumuxu, npasa u npakmuxu CIIA, dasHo omo-
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weduwux om nubepanbHOCMU U MAZKOCMU 8 ycma-
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INTRODUCTION. With the steady increase in the
number of migrants and forcibly displaced persons,
migration has the potential to both contribute to the
development of States and create problems for all par-
ties involved. The United States of America is a coun-
try created by migrants. For a long time, it occupies the
first place in the list of countries in the world in terms
of the number of people on its territory who do not
have citizenship of the host State. This indicates a spe-
cial interest in the experience of migration policy and
legislative regulation of migration in the United States.
The article presents an analysis of the development of
migration policy and migration legislation in the Unit-
ed States in the 17-21st centuries. Special attention is
paid to the use of such measures of restriction and con-
trol of migration, as the detention of migrants and
refugees. The norms in force are correlated with obli-
gations of the USA under international law.
MATERIALS AND METHODS. The work is based
on the study of the US legislation in the field of migra-
tion and forced displacement, on analysis of interna-
tional legal acts concerning migration, forced displace-
ment and human rights protection, on the use of
scientific literature in Russian and English, as well as
statistical and other sources on the topic of the study.
General scientific and specific scientific methods of
cognition are applied: system approach, analysis, syn-
thesis, formal-legal, historical-legal, and comparative-
legal methods.

RESEARCH RESULTS. The study reveals that the
migration policy and legislation of the United States of
America have gone through several stages in their de-
velopment, during which the attitude towards immi-
grants changed from encouraging immigration to in-
troducing severe restrictions. The international legal
framework concerning migration and forced displace-
ment that has been formed to date does not fully bind
the United States due to the state's participation in a

1. BBenenue

COCJII/IHeHHbIe [Itarsr AMepI/IKI/I MHOTHE
rofpl NMUINPYIOT B CIHMCKE TOCyAapCTB MMpa IIO
quciny HaxoAIMXCA Ha HUX TEppuUTOpun aun,

small number of applicable international treaties, and
the obligations that apply to the United States are not
fully implemented.

DISCUSSION AND CONCLUSIONS. The tools for
implementing the US migration policy were character-
ized by significant diversity and included both meth-
ods acceptable from the point of view of contemporary
international law and those that did not fully corre-
spond to it, including detention and subsequent de-
portation of migrants, refugees and asylum seekers, as
evidenced by monitoring the United States” implemen-
tation of their international legal obligations by the
Charter-based (through the Universal Periodic Re-
view) and treaty-based (primarily through the consid-
eration of periodic reports) human rights protection
bodies. At the same time, the extremely tough meas-
ures announced and already taken by D. Trump in
2025 do not radically change the vector of develop-
ment of the migration policy, law and practice of the
United States, as the USA have long since moved away
from liberality and softness in establishing the condi-
tions for entry into its territory and stay on it of mi-
grants and refugees.

KEYWORDS: migration, forced displacement, US
migration policy, international law, human rights,
refugee law, detention of migrants and refugees, UN
treaty bodies
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He 00/IafalolyX TPaKAAHCTBOM TOCYAApCTBa IIpe-
6pBanMA. Ha Havamo 2025 1. pedb uget o 52,4 MIH
qenoBeK (i cpaBHeHVs: PO Haxommres Ha pecs-
TOM MecTe ¢ 7,6 MIH denosek)'. IIpu atom CIIIA,
UCTOPUYECK! ABJIAKIINECS CTPAaHONl MUTPAHTOB,
HPeICTaB/IAT o000 aleKo He caMoe JIOSIbHOe

' International Migrant Stock 2024. Key facts and figures. Advance unedited version. Jok. OOH UN DESA/POP/2024/DC/
NO. 13 January, 2025. — UN DESA. Population Division. United Nations New York. 2025. Para. 5 (p. 4). URL: https://www.un.org/

development/desa/pd/sites/www.un.org.development.desa.pd/files/

undesa_pd_2025_intlmigstock_2024_key_facts_

and_figures_advance-unedited.pdf (accessed date: 10.07.2025).
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B MUTPAIYIOHHOM OTHOLIEHMNM TOCYHapCTBO, YTO
OTpPaXKaeTcs, B YaCTHOCTH, B TEKYIINX IIPOSABICHN-
AX €r0 MUTPALMOHHON TTONUTUKI.

Tonbko 3a mepBylo Hefen0 OPUINATBHOTO Ha-
xoxgeHusa B pomkHocTu IIpesupenta CIIA [lo-
Hanpj TpaMm, Kak U B CBOI0 IEPBYI0 KaJICHIINIO
[By6noBa 2019:64], npuusan 6onee ABYX JeCATKOB
aKTOB, IIPSAMO CBA3aHHBIX C PETYIMPOBAHNMEM MIU-
rpaluy, a TaKXe pAJ KOCBEHHO 3aTParuBaiollnX
HepeMelleHNe HacelleHNsA JOKYMEHTOB, IIpMYeM,
KaK OTMEYAeTCsl, «3TM Iaryu MOogYepKHymm (HOoKyc
aIMVHNCTPALM) HA apecTax, 3afiep)KaHuu 1 Je-
HOPTALMM TAKOTO YNMC/IA He3aKOHHBIX MMMUIPAH-
TOB, KaKoe TOAbKO Bo3MoOXHO» [Chishti, Bush-
Joseph 2025b]. B wacTHOCTHM, 6BIIM 3HAYUTETBHO
pacIIMpeHbl  MOMTHOMOYMA  TOCY[AAPCTBEHHBIX
OpraHoB U CNMyX0, OCYIIeCTBIAKIINX KOHTPOJIb
3a COOMOIeHNeM VMMMTPAIMIOHHOTO 33aKOHOJA-
tenbcTBa (Immigration and Customs Enforcement
(ICE), U.S. Customs and Border Protection (CBP)
u Department of Homeland Security (DHS)), u4to
IPMBETIO K MAaCCOBBIM 3a[iep)KaHMUAM U JeIOopTa-
M HeneranbHplx murpantos [Chishti, Putzel-
Kavanaugh 2025b], BBefieHa ycKOpeHHas, MCKIIIO-
Yaollas 3Tall CyAeOHOro CIyIIaHNA, [eHopTali
i, HaxopAmuxca B CIIA MeHee fiByX 7eT, mpe-
KpallleHbl MM B 3HAYMUTEIbHON Mepe OrpaHIYeHbI
IPOrpaMMbl YCJIOBHO-JOCPOYHOTO OCBOOOXK/EHMA
(clenmduvHOro paspelieHnss B MUTPALMOHHON
cepe, OTIMYHOTO OT YCIOBHO-JOCPOYHOTO OCBO-
00X/IeHVsI B YTOJIOBHO-IIPAaBOBOI obmactu®) u T.4.°
[Nagel 2025]. IlokasaTebHO TaK)Xe, YTO IE€PBBIM
3aKOHOJIaTe/IbHBIM aKTOM BTOPOTO IIPe3UieHTCTBA
[I. Tpammna cran 3axon Jleiiken Paiimm, Tpebyro-
Wit 06A3aTeNbHOIO 3aJep>KaHuA ¥ AeNOpTaLuy
MUTPAHTOB, COBEPUIMBIINX OIpe/e/ieHHble IIpe-
CTyIIeHNsA (B TOM 4MCTIe KPaKy, HallaJleH!s Ha Co-
TPYAHMUKOB ITOMIMHA U TIPOY.)*.

K cpaBHMTEIBHO MATKMM MepaM HOBON MM-
TPAlMOHHON IIONMTUKY MOXXHO OTHECTV BBeJjeHMe
nporpaMMbl «camopienopranym» (self-deport), co-
IJIACHO KOTOPOI1 32 JOOPOBOJIBHBII BbIE3]] C Teppu-
topun CIIA mMurpanram IpepiaraeTcsa JeHeXHOe

BO3HATpaKJieHue, 4To, I10 3aBepPeHMAM IIpe3NIeHT-
CKOJl af]MMHNCTpPAlMy, IO3BOMAET CHUSUTH 3a-
Tpathl Ha flenopTanuio Ha 70 % [Iber, Jadwat, Lind
2025:19]. OgHako, 10 MHEHUIO [IPaBO3ALIVTHNKOB,
U 3Ty Mepy CleflyeT paclieHNBaTh, KAK COMHUTE/b-
HYI0, IOCKO/IbKY OHa JIMIIaeT MUTPAHTOB BO3MOX-
HOCTH OTCTauBaTh cBou npasa B cyze [Iber, Jadwat,
Lind 2025:19].

OKcHepraMu OTMEYaeTcs, YTO HOBBIN Kypc
murpaunonsoit nmomutuky CIIA mporuBopednt
JIOITOCPOYHBIM 3aJlauaM yIpaB/IeHNA MUTpaluei B
peryoHe, XOTs PeJIPUHATbIE MEPDI I MOTYT UMETb
KpaTkoBpeMeHHbIT 3ddexT [Ruiz Soto, Meissner,
Selee 2025]. IlocnenHee yTBepX/eHNe, BIPOYEM,
TaK)Ke MOYKHO IIOIBEPTHYTb COMHEHMIO, IOCKOIbKY
3a TIepBbIe [O/IT0fla BTOPOTO MPe3yeHTCKOT0 CPOKa
1. Tpamma 1jeneBble 1okasaTe/y MaccOBOI Jernop-
tauuy gocturHyThl He 6b1mm [Chishti, Bush-Joseph
2025a], mporpaMma «caMofienopTanun» cebs He
onpaspana [Chishti, Putzel-Kavanaugh 20254], 3ato
o CIIIA npoxarunach BOTHa MacCOBBIX IIPOTECTOB
IPOTHB HOBOM MUTPALMOHHON MOMUTUKA, IPUYEM
MeCTaMM K IIOJaBJIeHMI0 OeCIOpPALKOB HPUIIIOCH
npusneds HanyoHanbHyo rBapamio.

He mnporHosupysa [janbHeiilye I€pPCIEKTUBBI
peanmsanyuy XKeCTKOM M OrpaHMYMTENIbHON IIO-
UTUKY, XOTeI0Ch OB 00PaTUTb BHUMaHNeE Ha pe-
TPOCIEKTMBHO-TIPABOBOJ aCIEKT PeryIMpoBaHMA
MUTpaLM U BBIHYX/JeHHOTO IepeMertienns B CIIIA
U Ce/IaTh aKLIEHT Ha COOTHOILEHUM NENCTBYIOLEN
HOPMAaTMBHO-TIPAaBOBOII OCHOBBI PETyIMPOBaHMA
MMTPALMN ¥ BBIHY>KI€HHOTO TIepeMelleHNsA C MeX-
IlyHapopHO-1IpaBoBbIMK obsi3aTenbcTBamu CIIIA B
cdepe 3ammTHI IpaB YenoBeKa U IpaBa GeKeHIIeB.
Oco60ro akueHTMpOBaHMA, KaK IPeACTaBIACTCH,
3aC/Ty>XMBAIOT BOIIPOCHI, CBA3AHHbIE C 3a/lep>KaHN-
€M MUTPAHTOB 1 OeXeHIeB KaK ABIAIIINeCs yB-
CTBUTE/IbHBIM aCIIeKTOM Ha IPAaHM MEXMy MHTepe-
camy 6€30MacHOCTY TIPUHMMAIOIIETO TOCYAapCTBa
¥ IPaBO3ALIMTHBIMU 00:3aTeIbCTBAMIY IIOCTIETHETO
U CBOETO pOfia MHAMKATOPOM TeKyllell HallpaB/ieH-
HOCTM MMTPALVIOHHON IOMUTUKMA. AKTYaTbHOCTD
HPeANpUHATOMY UCCIEJOBAHNIO TIPUAAET U BHIXOJ

2 USCIS Stops Accepting Form I-134A.What Is Humanitarian Parole and What It Means for Applicants. - 360 Immigration Law
Group. February 7, 2025. URL: https://360immigrationlaw.com/uscis-stops-accepting-form-i-134a-what-is-humanitarian-
parole-and-what-it-means-for-applicants/ (accessed date: 20.05.2025).

3 Executive Order of the President of the USA 14165 of January 20, 2025: Securing Our Borders. — The White House.
January 20, 2025. URL: https://www.whitehouse.gov/presidential-actions/2025/01/securing-our-borders/ (accessed date:

10.02.2025).

4 Laken Riley Act of 2025. Pub. L. 119-1. - U.S. Congress. January, 2025. URL: https://www.congress.gov/bill/ 119thcongress/

senate-bill/5/all-info (accessed date: 10.06.2025).
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CHIA us Cosera Opranmsauym OObeIMHEHHBIX
Hanuit (zanee - OOH) o mpaBam 4yenoBeka c mmpe-
KpallleH)eM COOTBeTCTBYIOIIero p1HAHCUPOBAHNS,
00bsBeHHbli 3 pespans 2025 .’

Ilepexopst K OCHOBHOI YacTy CTaTbl, Heo0Xx0-
AVIMO CJiellaTh TEPMUHOIOTMYECKOe IIOSICHEHME.
[TockonpKy oOljee TOHATHE «MEXYHApOJHOI
MUTpaLMM» VI «MUTPAHTa» TOCYZApCTBaMMU IO
HACTOSIEr0 MOMEHTa He COIZIacOBaHO (pasymy-
HBbIe TOCY[apCTBA M Pa3/YHbIe CTPYKTYPHI CUCTe-
Mbpl OOH mno-pasHOMy ITOAXOIAT K OIlpefesleHNIo
3TUX TNOHATHUIL®), aBTOPBI NPUIEPKUBAITCA II0-
sunumn Ynpasnenus BepxosHoro komuccapa OOH
110 Jie/1aM OeXKeHI[EB B TOM, YTOObI «Ha3bIBATD JII0-
Zieli, KOTOpble TepeMealoTCs CMEIaHHbIMY TPYII-
namy, ,,6eXXeHIlaMy ¥ MUTPAHTAMU », COITIAINANCD
C TeM, 4TO 3TO «CaMBbIIl TyYIINit croco6 NIPU3HATbD,
4TO BCe IMepeMeIaloNecs NMMULA MMeT rapaH-
TUPOBaHHbBIE IIpaBa 4YelI0BEKAa, KOTOPBIE IO/DKHBI
COOMIONAThCsA, 3aLNIIATBCS M Peann30BbIBATHCS;
a TakXke 4TO O€XEeHIpl U JIMIA, MINyLINe YOexKu-
ja, MMEIT 0coOble MOTpPeOHOCTM UM IIpaBa, 3a-
LIMIIEHHbIE OT/[E/IbHON HOPMAaTUBHO-IIPABOBOA
6a3071»’. COOTBETCTBEHHO, ¥ CTIOBO «MUTPALVIsI»
JOTIONIHACTCS CIIOBOCOYETAHMEM «BBIHYXKIEHHOE
nepeMeleHe» s aKLEHTVPOBAHMS Pa3/INIHbIX
00CTOATENbCTB BbIe3/a MIOLEN ¢ 0OBIYHOIO MecTa
XUTE/NbCTBA, IOPOXJAIOWINX PaslIndMsi B CTaTy-
ce aTuX nL. TepMMH «MMMUTPAHTbI» UCIIOb3Y-
eTCA TIpU OIMCAHMU BHYTPUTOCYHAAPCTBEHHBIX
nonoxxkennin CIIIA.

2. Pasputue murpanuonnoi nmonuruku CIIA
mo 1990 r.

OTHOCHUTETPHO MacIITabOB BCEMUPHOI MCTO-
pun CIITA MO>XHO Ha3BaTh CPaBHUTEILHO MOIOJBIM
rOCy/lapCTBOM, HAaKONMBILINM, OFHAKO, 3HAYNTENb-
HbIJ1 OTIBIT PerIAMEeHTAIM ITPOLIeCCOB MUTPALIIN 1
BBIHY>K/IEHHOTO TlepeMeIljeHs JINI] U UCIIONb30Ba-
HMA Pa3MMYHBIX TTOAXONOB K 3TUM IpoljeccaM: OT
HOJTHOTO OTCYTCTBUSA KaKOT0-/160 BMeIIaTeIbCTBa

roCyflapcTBa /10 KeCTKOIO KOHTpPOJIA Bbe3fia U Iie-
pefiBIDKEHMA MHOCTPAHIIEB, @ TaKKe IPUMEeHEHM:
Pa3/IMYHBIX CPEZICTB pean3alLy ToCy/JapCTBEHHO
MUTPAIYIOHHOI IONUTUKY, B TOM 4MC/Ie CBA3aHHDBIX
C 3ajiep>KaHyieM MUTPaHTOB.

B 3aBumcuMocCTM OT KIIIOYEBOM YCTAaHOBKM MIH-
rpaunonHoit nomutuku CIIA mccnepmosarenamu
BbIJIe/IA€TCS HECKOJIbKO IIEPMOJIOB €€ PasBUTHA: KO-
JIOHMA/IbHBIIL, IePYIOT, «OTKPBITBIX ABEpeil», Iepyof,
perynimpoBaHus, Iepuoj, XKeCTKUX OrpaHMYeHMIt,
HOBO€ OTKPBITYE€ MUTPALIVIOHHO} CHCTEMBI, COBpe-
meHHbI [Wright 2008:21; Baxter, Nowrasteh 2022].

Kononuanvnutii nepuod onpepensercs Bo Bpe-
MEHHbIX IrpaHuuax 1609-1755 IT. u xapaxkrepusy-
eTCcsl MONUTUKON MAKCYMA/IbHOTO IIOOIIPEHNUA UM-
MUTPaly TPy IPAKTUYECKM IIOTHOM OTCYTCTBUM
Kakux-nmubo orpanndennit [Baxter, Nowrasteh
2022]. ®opmanbHO perymupoBaHye MUTPALVIN
OCYILIeCTB/IATIOCh OPUTAHCKMM MOHAPXOM U Iapia-
MeHTOM BenmmkoOpuTanny, a Takxe Ha3Ha4aeMbIMM
UMM MECTHBIMU opraHamy BiacTu. HopMmaTusHyIO
OCHOBY COCTABJIA/IY, COOTBETCTBEHHO, 3aKOHbI Be-
JIMKOOPUTAHNY, [JOIIOTTHEHHbIE, C Y4ETOM JIOKa/lb-
HOJl Creuu@uKy, MOCTAHOBICHUAMM MECTHBIX
BJIACTEIl, OJJHAKO BCE OHV TaK MV MHa4ye ObIIN Ha-
IIPaB/IeHbl TOJILKO Ha IIpYUBJIeYeHe IiepecesIeHIIeB C
UCIIO/Ib30BaHMeM Pas3NNYHbIX METOJOB MTOOLPEHM
MUTPAlMy: OT OOBIYHON aruTaluy O PasINYHBIX
bopM MaTepuaIbHOTO CTUMYIVPOBAHMIA.

Cregyromuii 3Tanm pasBUTHUA MUTPALMOHHOIN
nomutuky CIIA Havanca cpasy mocie OKOHYaHMSA
BoliHpl 3a HE3aBUCMMOCTb M IIOTMYYMI CPefU WC-
clefloBaTeNeil Ha3BaHME «HePUoOa OMKPvIMvIX
osepeti» (1755-1860 rIT.), TOCKONIBKY B OCHOBE pe-
TyIMPOBaHUA Ipollecca MUTPALMK IIO-TIPEXHEMY
JeKaa CTpaTerus aKTMBHOIO IIPUBJIEYEHNA U Ha-
Typanusalluy MUTPAHTOB, YTO, B CBOKI OYepelib,
OIpefe/sANIOCh HEXBATKON paboyeit CHIIbL, 0COOEHHO
obocTpuBILeiics B Xofie BoiHBI [Baxter, Nowrasteh
2022]. B T0 e BpeMs B 9TOT IEPUOJ, HOSABIIAIOTCA 1
HEKOTOpble OTPAHNYEHNA, BBOJALE UMMUTPALINIO
B OIIpeJie/IeHHble PAMKIL.

5 Executive Order of the President of the USA 14199 of February 4, 2025: Withdrawing the United States from and ending
funding to certain United Nations organizations and reviewing United States support to all international organizations. —
The White House. February 4, 2025. URL: https://www.whitehouse.gov/presidential-actions/2025/02/withdrawing-the-
united-states-fromand-ending-funding-to-certain-united-nations-organizations-and-reviewing-united-states-support-to-

all-internationalorganizations/ (accessed date: 10.02.2025).

5 Cm.: Glossary on migration. — International Organization for Migration. 2019. P. 132-133. URL: https://publications.iom.int/
system/files/pdf/iml_34_glossary.pdf (accessed date: 10.02.2025).

7 YacTo 3afjaBaemble BONPOCHI Ha TeMy 6exxeHLEB 1 MUrpaHToB. — YBKE OOH. 15 mapTa 2016 r. URL: https://www.refworld.
org/reference/tools/unhcr/2018/en/109484 (nata obpalyeHus: 10.02.2025).
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MPABA YEJTOBEKA

E.B. Kucenesa, A.B. LLinakoBckuin

B 1790 r. Konrpecc CIIIA mpuusAn nepsbiil 3a-
KOH O Harypamusanymu®, yCTAaHOBMBIUWII €JNHOO-
OpasHble IpaBMIa IPeJOCTABICHNA TPaKJAHCTBA
Coennuennbix IlITaToB. ATOT aKT IPUHATO paccMa-
TPUBATH KaK JI0BOJIbHO JIOSA/IbHBII 110 OTHOLIEHMIO K
TnepecesieHIlaM, TIOCKO/IbKY OH IIPeJOCTABIIAN IPABO
nonyueHus rpaxganctsa CIIIA no ncreyenun sce-
T JIBYX /IeT IIPO>KMBAHUA HA TEPPUTOPUN TOCYiap-
cTBa (BIIOC/IEACTBUY CPOK HEOJHOKPATHO IlepecMa-
TpuBajCcsA). B TO ke BpeMs Iop feiicTBUe 3aKOHa
IOJIIaJja/Ii TOBKO «CBOOOMHbBIE Oesible NI C XO-
POLINMM XapaKTepoM», IIPY 3TOM «Oe/nsHa» oIpe-
JieTAach He TONbKO 1[BETOM KOXKIU, HO ¥ XPUCTH-
aHckuM BepoucnoBefanuem [Chin, Finkelman
2023:1047]. Yoxe B 1798 1. 6bUI IPUHAT HOBBII 3aKOH
0 HaTypammsauuyu’, B KOTOPOM HeOOXOAVIMBII Jiis
npuobpeTeHNs TI'PaXAAHCTBA CPOK IPOKMBAHNA
ObIT yBenuyeH 1o 14 jet, a TakKe 3aKOH O Bpax-
IleOHBIX MHOCTpPAHLAX'"’, IPejOCTaB/IAIOINIT IIPABO
Bractam CIIA sapepxuBaTh U HeNOPTUPOBATDH U3
CTpaHBl MUTPAHTOB, IPEACTABIAMINX «OMACHOCTD
mng Hauuu» [Donato, Amuedo-Dorantes 2020:1],
He3aBJMCUMO OT IIPUYNH, HOOYAMBIINX UX K VIM-
murpanmy. TakuM o6pasoM, 9TOT 3aKOH AB/IAETCA
nepspiM B CIIIA u ofHMM U3 IepBBIX B MMpe, 3a-
KOHOJATe/IbHO ~perlaMeHTHPYLINX 3ajiepXKaHue
MUTPAHTOB, a TAKXKe 1 OeXKEHIeB.

OrMeyaeTcs, YTO IPUHATHE STUX 3aKOHOB OBLIO
00YyC/I0B/IEHO 000CTpeHMeM OTHOIIEHUIT C PsLOM
eBPOIEICKMX CTPaH Ha (OHe HApacTaHNUA B IIO-
CTIeHUX PEeBOMIOIVIOHHBIX HACTPOEHNII, OJfHAKO
OHO JK€ CUMTAeTCA «KPYIHENIeN IMOMUTUYEeCKON
omnbkoi npesugenra [>xona Amamca» [Halperin
2016:33]. B xopoTKuit cpok Iocyie IpUXOfa K BIa-
cru npesupenta T. [ixepdepcona 3akon o HaTypa-
musanyu 1798 1. ObUI OTMEHEH, a JelICTBIE 3aKOHA O
BPaX/IeOHBIX MHOCTPAHI[AX OrPAaHNYEHO paMKaMMu
BOEHHOTO BpeMeHM (B 9TOM KayecTBe OH COXpaHsAeT
JieficTBME 110 HacTosllee BpeMs, a Hamboree Mac-
mTabHOe ero IpyYMeHeHNe MMeNI0 MeCTo B 1942-
1945 TT. IpM MHTEPHUPOBAHUM NPOXKMBAIOLINX HA
tepputopun CIIA anonues. [Ipesunent /1. Tpamn
npuber Kk 3aKOHY O Bpax[eOHBIX MHOCTpPAHIL}AX

B [IEHb CBOETO BCTYIUIEHUA B JO/DKHOCTD, 20 AHBa-
pa 2025 1., IpMMEHNTENIBHO K CUTYal Ml Ha aMepH-
KaHO-MEeKCMKAHCKOJI TpaHuIle, aKTVBUPOBAB 3aKOH
BIIEpBble C OKOHYaHMUA BTOpoii MUPOBOJ BOJHBI
[Chishti, Bush-Joseph 2025b]).

B nemom ke, Bo Bropoii nonosune XVIII — nep-
BoJ nonosyHe XIX B. MUIpalMOHHas IIONNTUKA
CIIA Ha mpomoO/DKUTENbHOE BpeMs BepHY/Iach B
HpexHue mibepanbHble PaMKH, KOIJjda BHMUMaHMeE
BJIACTEI K BBE3)KAIIIMM MHOCTPaHLaM ObUIO He-
3HaYMTEJIbHBIM M HOCU/IO IIPEUMYILECTBEHHO Xa-
pakTep OmaronpuArcrBoBanHuA. Jake cucrema-
TUYeCKasg PerucTpalnya HPUObIBAIIINX B CTPaHY
MUTPAHTOB Hayajach TOAbKO B 1820 r., 3aro ObLI
IPMHAT PAJ 3aKOHOB O TpeOOBaHMAX K CyHaM,
IepeBO3AlIMM MUTPAHTOB 4Yepe3 AT/IAHTUKY, B
TOM YMC/le K YC/IOBUAM pasMelleHNs NacCaKNUpoB
M OTBETCTBEHHOCTY IIEPEBO3YMKA 33 UX XKU3Hb U
3goposbe [Calavita 2020:88]. Opnako mpubsITHE
BCe OO/BIIET0 4YMClIa MUTPAHTOB BCE-TAKU BBI-
Hyguno Bmactu CIIA npuberHyts k 6Gonee ax-
TUMBHOMY BMEIATeIbCTBY B MUTPALMOHHbIE IIPO-
LjecChl, 4TO O3HAMEHOBAJIO HAa4yajI0 OYepeNHOro
Hepuoja pasBUTUA MUTPALMOHHON IOIUTUKH,
HOJIy4MBLIETO Y MCCefoBaTeell HauMeHOBaHMe
«nepuod pezynuposanus» (1861-1917 rr.) [Baxter,
Nowrasteh 2022].

B aror mepuop npuHMMAaeTcs, B YacTHOCTH,
TaKOJM BaXKHbI/I aKT MWUIPALMOHHOIO 3aKOHOJa-
tenbcTBa CIIA, kak 3akoH O MOOLIpEeHMU MUTpa-
nyy 1864 r.', KOTOpbII, HECMOTPsL Ha CBOE Ha-
3BaHNUe, BBOAM/I Mepbl He CTOJbKO IOOLIpEeHN,
CKOZMbKO ymopsApgounBanus nepecenenusa s CIIA
[Calavita 2020:91]. 9TM 3aKOHOM Obl/Ta YCTaHOB-
JIeHa [O/DKHOCTb YIOJTHOMOYEHHOrO II0 MUIpa-
uunu npu locymapcrBennom pemapramente CIIA,
YYPeXJIeHO IleHTpalbHOe bopo MMmurpanum B I.
Hbplo-Vlopke 1 UMMUTPalOHHbIE [IEIAPTAMEHTHI B
IITaTaX, MMEIIIMX IIOPTHI, Yepe3 KOTOpbIe IPUObI-
BaJIM IlepeceneHbl. B 3ajaun YIOTHOMOYEHHOTO 1
JIOJDKHOCTHBIX JINIT YKa3aHHBIX OPIaHOB BXOJMIIO U
obecrieyeHe HEKOTOPBIX IIPaB MUTPAHTOB, B TOM
4yCIe MX «3AIUTA OT 0OMaHa U MOLICHHNYeCTBa»

& Naturalization Act of 1790. Pub. L. No. 1-3. 1 Stat. 103. - U.S. Statutes at Large. Vol. 1. Library of Congress. URL: https://
www.loc.gov/resource/llsalvol.llsal_001/?st=gallery (accessed date: 10.07.2025).

° Naturalization Act of 1798. Pub. L. 5-54. 1 Stat. 566, chap. 54. — U.S. Statutes at Large. Vol. 1. Library of Congress. URL:
https://www.loc.gov/resource/llsalvol.llsal_001/?st=gallery (accessed date: 10.07.2025).

19 Alien Enemies Act of 1798. Pub. L. 5-65. 1 Stat. 577. - U.S. Statutes at Large. Vol. 1. Library of Congress. URL: https://www.
loc.gov/resource/lIsalvol.llsal_001/?st=gallery (accessed date: 10.07.2025).

" An Act to Encourage Immigration of 1864. Pub. L. 38-246. 13 Stat. 385. - The New York Times. August 3, 1864. URL: https://
www.nytimes.com/1864/08/03/archives/an-act-to-encourage-immigration.html (accessed date: 12.08.2025).
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1 IIOMOILb C TeM, YTOOBI «HaubosIee gemeBbIM U Obl-
CTPBIM CIIOCO6OM» JOCTUTHYTH KOHEYHOTO ITYHKTA
HasHauenus [Calavita 2020:92].

B T0 ke BpeMs B yKa3aHHbIII [1€PUOJ, IIOABIIAET-
cA pAZL 3aKOHOB Kak (efiepaIbHbIX, TaK U YPOBHA
IITaTOB, KOTOPble MO>KHO PacIleHNBATb €C/IU He KaK
aHTVMMUTPALMOHHBIE, TO KaK B 3HAYUTE/IbHOI Mepe
orpaHMYmMBarole Murpanyio. Tak, MHOTMMM IITa-
tamu B Hadase 60-x rr. XIX B. ObUIM IIPUHATHI 3a-
KOHBI, OOS3bIBAIOIINE KAIMTAaHOB CYHOB B IIYTH
CIeIOBAaHMA COCTAB/IATbH CIIUCKM  IIACCAKUPOB-
MUTPAHTOB, C yKa3aHNeM B TOM YMCIe UX MecTa
pOXJeHNA, pofa 3aHATUIL, COCTOSHUA 3[JOPOBBA,
Ha OCHOBAHUM YeTO BBIABIIANINICH «HEXKe/TaTe/TbHbIe»
MUTPAHTBI, KOTOPbIE TI0 IPUOBITUY B TIOPT 3ajep-
KUBANCh ¥, B Ja/IbHEIIIeM, AeIOPTUPOBAIUCH
[Livi-Bacci 2018:90].

BrocnesctBum Takme 3aKOHBI LITaTOB ObLIN
OTMeHeHbl KaK He coorTBeTcTBylomye KoHcrury-
nyn CIIA, HO Hapsapny ¢ 3TuM Ha ¢efepanbHOM
ypoBHe B 1875 r. 6bu1 mpuuaAT 3akoH Ileimxka'?,
3allpeTVBIINII BBE3[, B CTPaHy «KUTaAHOK» (dak-
TUYECKU JI0OBIX >KeHIIMH 13 BocTounoi Asum),
a B 1882 . — 3akoH 06 MCKIOYEHUM KuUTaiines',
PacHpPOCTPAaHMBIUNI 3TOT 3aIpeT U Ha MY>KYUH
[Johnson 2022:1455]. DT 3aKOHBI CTaIM IIEPBBI-
MM B UCTOPMM aMEPUKAHCKOTO 3aKOHOJATEeNIbCTBA
aKTamMy 06 MMMUTPALVIM, UCK/TI0YaBLIMY OIIpefie-
JIeHHbIe THNYeCK)e IPYIIIIbL, @ TAKXKe OTYACTH pac-
HPOCTPAHABLIMMY CBOE JIeVICTBME U HA VX ITPeACTa-
BUTe/Iell, BbeXaBIINX B CTpaHy paHee. Kak BHOBb
Bbe3Kaolllye B CTPaHY, TaK 1 IPOXXMBAIOIIYE B Hell
KUTAMI[bl, HOABEPTaINCh PUCKY OBITD 3a/jep)KaHHBI-
MM, JONpPOIIEHHBIMM, IIOABEPTHYTHIMYU HACUINIO
u fenoptaryu [Johnson 2022:1455].

B ToMm e 1882 r. 651 IpUHAT 3aKOH 00 UMMM-
rpanun'!, KOTOpPbIM ObII BBefleH HAJIOT I/ LpU-
OBIBAIOIMX B CTPAaHy MUIPAHTOB, HE3aBUCUMO
oT mpuuyH, noOyauBLIIMX UX K nepeesny B CIIIA,
a TaKoKe YCTAHOBJIEHbI OTPAHMYEHNA Ha Bbe3[l Iid

HEKOTOPbIX KaTerOpuii MI0fieN, BK/I04asAg IPOCTUTY-
TOK, OCY’>KIEHHBIX IIPECTYIHUKOB, HAyIIEBHOOOMD-
HBIX ¥ JIPYTUX TsKEIOo OOJeIIMX JIMI, a TaKxKe
«HEeCTIOCOOHBIX 1103a00TUTBCS O cebe» [Baynton
2017:85]. B 1885 r. nosiBwics taxke 3akoH Popana
(3aKOH O TPYZOBOM JJOTOBOpE C MHOCTpaHIaMm)",
sanpematomyit Bbesy B CIIA HuskokBammouim-
POBaHHBIX pabouMX C IpefBAPUTETbHBIM 3aKIIIO-
YeHNeM C HMMM KOHTPAKTa ¥ OIUIATON Ipoesfa.
C fpyroit CTOpOHBI, YKa3aHHBIMU 3aKOHAMIU Obl
3HAUNTE/NbHO YIIPOLIEH Bbe3[ J/1A BHICOKOKBAIN-
GuULMpPOBaHHBIX PabOUNX, YUEHBIX, Bpadell, yuuTe-
neit u T.1. [Baynton 2017:85]

KrroueBbIM 151 9TOrO Iepuopa ctan 3akoH o6
uMmmurpanuy 1891 r.'6, KOTOPBIM BCSI OTBETCTBEH-
HOCTb 32 (OPMMPOBAHIE U pean3aliiio MUTrpanm-
OHHOJI TONUTHKM ObLIA TlepefaHa Ha defepanbHblil
YPOBEHbD, YUpex/eHa HO/DKHOCTb CyNepUHTEeH/[aH-
Ta 110 BOIPOCAaM MMTPAlMy IIPU MMHVCTEPCTBE
¢unancos ClIIA, BBefieHbI HOBBIE KaTerOpMUMU JINLI,
KOTOPBIM OBITT 3aIIpelljeH Bbe3]] B CTpaHy (BK/I0Yas
MHOTO>KEHIIEB ¥ JINL, KOTOPBIM ApYyIUe MUTPAHTBI
IIOMOTa/IM C OIUIATOJ IPOe3Ja), a TaAKXKe YCTaHOB-
JIeH IepedyeHb TPeGOBaHMIl K 3[JOPOBBI0 VIMMIU-
TPaHTOB U HPOLEAype UX MEJULMHCKOIO OCMOTpa
[Jacobson, Tichenor 2023:1]. ITocmemuum 65110
HOJIO’KEHO HAyaso IPAKTUKU «MEIVLIMHCKON M30-
JIALVN» MUTPAHTOB — VX 3aJeP>KaHNA C Le/IbI0 IIPO-
BefIeHVsI MEMIMHCKOTO 00CIeoBaHMsA, IIPY STOM
3aJiep)kaHHble TaKMM 00pa3oM JMIa Bce elle He
CYMTAINCh BBEXaBIIMMM B CTPaHY M MOITIM OBITH
IeIOPTIPOBAHbL. D/IEMEHTBI 9TOI IIPAKTUKI COXpa-
HATCA B MurpanuonHoit nonutuke CIIA u Ha ce-
TOMHSAUIHUI TeHb.

B 1917 r. 6pu1 mpuHAT odepenHOit 3akoH 00
uMMuUrpanuu'’, 4To 03HaMEHOBAIO HAYa0 HOBO-
ro Iepyoja SBOMILMY MUIPALVOHHON IIONUTH-
ku CIIA - «nepuoda xmecmkux ozpanuueHuti»
(1917-1952 rr.). YKka3aHHbI 3aKOH YCTAHOBWII Tpe-
00BaHVsI K TPAMOTHOCTY IIPUOBIBAIOLINX B CTPAHY

2 Page Act of 1875. Pub. L. 43-141. 18 Stat. 477. Chap. 141. - U.S. Statutes at Large. Vol. 18. Library of Congress. URL: https://

www.loc.gov/item/llsl-v18/ (accessed date: 12.08.2025).

> Chinese Exclusion Act of 1882. Pub. L. 47-126. 22 Stat. 58. Chap. 126. - U.S. Statutes at Large. Vol. 22. Library of Congress.
URL: https://www.loc.gov/item/lIsl-v22/ (accessed date: 12.08.2025).
* Immigration Act of 1882. Pub. L. 47-376. 22 Stat. 214. - U.S. Statutes at Large. Vol. 22. Library of Congress. URL: https://

www.loc.gov/item/llIsl-v22/ (accessed date: 12.08.2025).

> Alien Contract Labor Law of 1885. 23 Stat. 332. - U.S. Statutes at Large. Vol. 23. Library of Congress. URL: https://www.loc.

gov/item/Ilsl-v23/ (accessed date: 12.08.2025).

® Immigration Act of 1891. Pub. L. 51-551. 26 Stat. 1084a. — U.S. Statutes at Large. Vol. 26. Library of Congress. URL: https://

www.loc.gov/item/llsl-v26/ (accessed date: 12.08.2025).

7 Immigration Act of 1917. Pub. L. 64-301. 39 Stat. 874. — U.S. Statutes at Large. Vol. 39. Library of Congress. URL: https://

www.loc.gov/item/Ilsl-v39/ (accessed date: 12.08.2025).
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MUTIPAHTOB, KOHCOIU[MPOBAA  YCTaHOBJIEHHbII
HpefbIIYIIMMI MUTPALIMOHHBIMM 3aKOHAMM CIIN-
COK KaTeropuil He)KeTaTeIbHbIX JINLI, KOTOPBIM ObIT
3alIpellieH Bbe3[, B CTPaHy, a TAKXKe PacLIMpUII €To,
106aBVB OMUTUYECKUX PaJMNKaJIOB, JINL], CTPAJal0-
IMX a/IKOTO/IM3MOM 1 SIMJIETICHEl, «HUIIMX», I}
C NCUXMYECKUMU WM QU3MYECKVMI HeZoCTaTKa-
M1» U psp apyrux kateropumii [Calavita 2020:121].
3aKOHOM TaKXKe BIIEpPBble OBUI YCTAHOBJIEH LIeIbIil
reorpaM4ecKuii peruoH, MUTPAHTBI 13 KOTOPOTO
IIPU3HABA/IICh HeXKe/IaTeNbHBIMY 1 HOJ/IEXKaNu 3a-
JiepXKaHMIO ¥ IeOPTALMY, BK/IFOYaBIINIT OOIBLIYIO
9acTb A3uy 1 OCTPOBOB TMXO0ro oxeaHa (3a MICKIIO-
venueM Snonnn u Gumnnmuy) [Keely 1993:60].

Henbsa He OTMETHTDb, YTO Y>KECTOYEHME MIU-
rpanuonsoi nomutuky CIIA coBmamo mo Bpeme-
HJ C 4epefoil I06anbHBIX MOTPSACEHNI, BKII0Yas
ITepByro MypoByr BONHY, peBomonuo B Poccun,
Cunbxarickyio pesomonuio B Kutae, mogbem Halu-
OHa/IbHO-OCBOOO/IMTENIbHOTO fIBYDKeHMA B VHpuM
U TIpoYee, KOTOpble IIOPOAM/IN HEBUIAHHbIE JOCene
MUTPAlYIOHHbIE IIOTOKY, MMEBIINE TaKXKe U MHOI
KayeCTBEHHDII COCTAaB. 3HAYMUTENbHYIO YaCTb /NI,
IBITABIINXCA BbexaTb Ha Tepputopuio CIIA B aToT
HepMOI, CTA/IM COCTABMATD He TPYHOBble MUTPAHTHI,
a Oe>XeHIIbI (XOTS TaKOTo MOHATHUSA B MEX/YHAPOH-
HOM IIpaBe, 3akoHopaTenbcTBe CIIIA, na 1 B mpaso-
BBIX aKTaX B [Je/IOM Ha MOMEHT COOBITIII IPaKTIye-
CKM HE CTIOXKUTIOCH).

ITonbITKM OCTAaHOBUTD U/IM YMEPUTD 3TOT ITOTOK
He YBEHYa/JChb 3HAYUTENbHBIM YCIIEXOM — YMCIIO
murpanToB B CIIA mpopomkano pactu [Martin,
Midgley 1999:1], B cBsi3u ¢ yem Konrpeccom CIIA
OBUI NPUHAT O4YepenHOil 3aKOH 00 MMMMIpALK
1921 1., M3BECTHBIN TaK)Xe KaK 3aKOH 00 OrpaHN-
yeHny MMMmurpauuy wi 3akoH Jxoncona'®. VM
BIIEpBbIe OBV BBEJICHbI KBOTBI IIpJieMa MUTPAHTOB
- He 6oree 3 % OT YMC/Ia YPOKEHIIEB CTPAHBI IIPO-
ucxoxjenns, npoxnparomux B CIIA nHa 1910 .
(MCK/IIOYEeHVe COCTaB/A/IM MMIPAHTBI 13 A3nu,
Ha KOTOPBIX IHO-IPEXHEMY PacIpOCTPaHANOCH
mericTBue 3akoHa 1917 1., 3ampeliaBIIero UM Bbes]
B CTpaHy). ITOT 3aKOH TaK)Ke BBEJ IMPUHIVII 0CO-
OBIX MIpEeJIIOYTeHNI, COXPAHSIOUNIICS B MUTPALU-
oHHOM 3akoHogarenbcTBe CIIIA u 1Mo HacTosiee

BpeMs, KOTOPbIM IIPeAyCMaTpUBAETCA IIPUOPUTET
(B Ipefieiax OTIYIIEHHBIX KBOT) Ha IOTyYeHNe M-
MUTPAIMOHHOTO CTAaTyca M aMEePUKAHCKOTO TpaXK-
JAHCTBA OIPe/ie/IeHHbIM KaTeTOPYAM JIUL] — Ha MO-
MEHT IIPUHATUA PACCMATPMBAEMOTO 3aKOHA TaKUM
IIpaBOM IIO/Nb30BaNINCh BeTepaHbl Ilepsoit Mupo-
BOJ BOJHBI, feTy fo 18 jyer, popurenu, cynpyru
u 6parbs u cectpsl rpaxaan CIIIA.

[Tocnepyromum  3akoHOM 00 MMMUIpaLn
1924 r. (3akon [I)xoncona-Pupma)' rogmosas xBora
BBIXOJLIEB U3 OTAEIbHBIX CTPaH ObUIa COKpalleHa
no 2 %, a obljas KBOTA YCTAHOBJIEHA Ha ypPOBHE
165 TbIC. yenoBek B rof, [Marinari 2022:271].

3akon JI>xoHcoHa-Puga geiicTBoBan BIJIOTH O
1952 1., x0T4 Ha Murpanuonuywno nomutuxy CIIA
3aMeTHOe BIMAHNE 0Ka3ana Bropas Muposas BoliHa
Y IOPOXK/I€HHbIE el HOBbIE TIOTOKY OeXXeHI[eB 1 JINL,
nmynyx yoexume. K atomy MoMeHTy 6rarogaps
nmesatenbHOCTU JIurm Haumit Havyanm CKmragbIBaThCs
OCHOBBI MeXX/[YHapOJJHOTO IIpaBa OexxeH1eB 1 ¢op-
MMPOBATbCA OCHOBBI UX MEX/YHapOLHO-IIPaBO-
BOTO CTAaTyca M 3allUThI UX IIPaB, YTO HE MOIJIO He
noBuATH U Ha nonmutuky CIIA B oTHOLIEHNY 3TON
KaTeropuyl Bbe3KaoMUX MHOCTpaHLeB. OmHAaKO
Ha ypOBHE 3aKOHOJATEIbHOTO PETyIMpOBaHUA 3TO
B/IVIAHNE OTPa3WIOCh JNIIb B PaHHEe IOCIeBO-
eHHOe BpeMs, Ha MPOTHKEHUM JKe IPeJBOCHHOTO
u BoeHHoro nepuopos CIIIA, onupasch Ha Bbllle-
YIOMAHYTbIE 3aKOHbI, OTKA3bIBa/IMCh IPYHUMATDH
Oe>XeHIIeB CBepX YCTAaHOBJIEHHBIX KBOT 1 6e3 y4eTa
Tpe6OBaHMil, IPYMEHASA K HUM BCE YCTAaHOBJICH-
Hble 3aKOHOJ]ATE/IbHO MEpBI, BK/IIOYas 3afiepyKaHue
¥ IEOPTALVIO. DTO KaCalmoCh M eBPEVICKIX OeKeH-
1IeB, KOTOPBIM B CTPaHaX IIPOUCXOXKIEHVS TPO3NTIO
npsmoe dusnyeckoe yHnuToXenue [Buggle, Mayer,
Sakalli, Thoenig 2023:1273]. Tonpko B 1945-1948 rr.
OBbUI TIPUHAT PAJ, MONPAaBOK K 3akoHy J)KOHCOHa-
Pupa, ycTaHOBMBIINX 17141 G€)KEHIIEB JOTIONHNUTEIIb-
Hble IMMUTpALOHHble KBOTHI [Donato, Amuedo-
Dorantes 2020].

CrenyeT 3aMeTHUTb, YTO B YKa3aHHBINl NEPUOJ,
HOSBU/INCH IIePBble COBPEMEHHbIE MeX/TYHApOJHbIE
JIOTOBOPBI O MOHATUM M CTaTyce OeXeHIeB, TaKue
Kak KoHBeHIIVA 0 MEeXXIyHapOZHOM CTaTyce OesxeH-
eB 1933 1., KouBeH1us 0 cTaTyce OeXXeHIeB, Ipu-

'8 Emergency Immigration Act of 1921. Pub. L. 67-5. 42 Stat. 5. — U.S. Statutes at Large. Vol. 42. Library of Congress. URL:
https://www.loc.gov/item/lIsl-v42/ (accessed date: 12.08.2025).
' Immigration Act of 1924. Pub. L. 68-139. 43 Stat. 153. — U.S. Statutes at Large. Vol. 43. Library of Congress. URL: https://

www.loc.gov/item/llsl-v43/ (accessed date: 12.08.2025).

2 Convention relating to the International Status of Refugees. October 28, 1933. — League of Nations. Treaty Series. \Vol. 159.
No. 3663. P. 199. URL: https://treaties.un.org/doc/Publication/UNTS/LON/ Volume%20159/v159.pdf (accessed date:

11.01.2025).

82

MockoBcKmii }KypHan mexayHapogHoro npasa - 3 - 2025



Ekaterina V. Kiseleva, Anton V. Shpakovskii

HUMAN RIGHTS

oOpiBaromyx 13 lepmannu 1938 r.!, X015 OHM U UMe-
M OrpaHMYeHHOe 3HadeHue [Smieszek 2021:95;
VBaHoB 1998:142-143]. BmecTe ¢ TeM Ipy HEKOTO-
POVl KOHCEPBATMBHOCTY BHYTPEHHEN MUTPALVIOH-
HOJl TONMUTYUKY, fiesTenbHOCTh CIIIA Ha MexzyHa-
POJiHOJI apeHe OKas3ajia BAWAHME Ha CTAHOBJIEHME
MeX/[yHapOIHOro IpaBa OexeHles. Tak, mpegBo-
eHHasd OBMaHCKasA KOH(QepeHLNU, IOCBALIeHHAsA
npobeme OexxeHleB 13 [epMaHuM, UTOTOM KOTO-
poit cTajmo NpMHATHME YHOMAHYTON KoHBeHIuu
1938 1., 6blTa CO3BaHa 10 MHUIIMATUBE Ipe3UeHTa
CIOA &.]I. PyssenbTa, a B 1943 I. 0 MHUIMATH-
Be CIIIA n Benuko6bpuranuu 6bia opraHu3oBaHa
Bepmynckas koHQepeHINs, 3aI0KMBIIAsA OCHOBBI
HOC/IElYIOIEro PasBUTUA MEX/YHapOJHOIo IIpa-
Ba B cdepe BbIHYX/eHHOTO nepeMerenus [Musch,
Heyen 2023:1].

Hoeoe omipvimue muzpauuonHoli cucmemol
(1952-1990 rr.). B mocneBoeHHOE BpeMs MEXAy-
HApOJAHBIM COO00OIIeCTBOM OBUI BBIPAOOTaH psf
K/TI04€BbIX MEX/YHAPOJHO-IIPAaBOBbIX JOKYMEHTOB
B chepe 3amuThHl IIpaB YeloBeKa U IpaBa OexxeH-
nes. JT0, HpeXxje Bcero, Beceobmas mexmaparysa
npas 4enmoBeka 1948 r., Konsenuus o craryce 6e-
xeHues 1951 r., IIporokos, Kacarowuiicsa craryca
OexxeH1ieB 1967 1., Me>XXiyHapOLHbIIT ITAKT O IPax-
JAHCKMX VM IOJIUTUYECKUX ITpaBax 1966 1. u Mexny-
HapOJHBI MaKT 00 SKOHOMMYECKVX, COLMATbHBIX
U KyJIbTYPHBIX NIpaBax 1966 r. u ap.

[TponcxopAmye MsMeHeHNA B MEXYHAPOLHBIX
OTHOILEHUAX MIMe/IY OIIpefie/IeHHOe BV AHME Ha MU -
rpannonHywoo nomutuxky CIIA, u B mocneBoeHHbIN
Hepyof Ha 1X GoHe cucTeMa KBOT, OCHOBAaHHBIX Ha
HallMOHA/IbHOM IIPM3HAKe, BBIIIAJIeNIa yCTapeBILeit,
yTo mopronkHyno aactu CIIA x MopepHuU3anuu
U O4yepefHOil Mbepanu3aryy MUTPALMOHHOI II0-
nutukn. COOTBETCTBEHHO, 3aKOHaMM 006 MMMU-
rpanum u rpaxpanctse 1952 .22 u 1965 r.* 6bum
BBEJIeHBI IIpedepeHINy B OTHOIIEHMM JOIyCKa
ummurpanToB B CIIIA, a Takxe obecriedeH «Bbe3]

B CTPaHy THICAY OeXeHI|eB, B OCHOBHOM 13 CTPaH
Bocrounoit EBpomsi» [[lenncenxo, Xapaesa, Uyznu-
HOBCKMX 2003:221].

3aKoH 00 MMMUTpAlMyU U IpaxkjaHcTBe 1965 T.
(3akoH Xapra-Cenepa) TakxKe YIPasgHUI CUCTEMY
HAIMOHA/IbHBIX KBOT, COXPaHUB JIMIIb OOIIYI0 TO-
JIOBYIO KBOTY IIpyeMa MUTPaHTOB (1o 1976 r. cyuie-
CTBOBAJIO TAK)Ke Pasfie/ieHNe 10 KBOTaM MUTPAHTOB
u3 3anajgHoro 1 Bocroynoro monymapuit 6e3 ykasa-
HJA CTPAH Y PETYIOHOB), 3HAYNTEIbHO CMATYIII TPe-
00BaHNMA K MUTPAHTAM, COXPAaHUB MIMEIOLIMECH TIpe-
bepeHILM ¥ BHEKBOTHBIE KaTETOPUY, CHSJI 3aIIpeT
Ha Bbe3/| MUTPAaHTOB U3 a3MaTCKO-TUXOOKEaHCKOTo
pernoHa. B oTHomeHnun OexxeHIleB 3akoH XapTa-
Cennepa IOMHOCTBIO CHANI OTPAaHMYEHNA HA Bbe3]
BHE 3aBUCUMOCTM OT CTPaHBl IIPOUCXOXKIEHMN:A
Y HallMOHAJIbHOCTH, OfIHAKO BBeJI JOIIO/THUTENbHbIE
IPOLeAYPHI IPUCBOEHNA CTaTyca OEXeHIa, B TOM
4yIC/le CBSA3aHHBIE C OTPAHIYEHNEM CBOOO/BI TAKIX
mny, [Milkman 2021:141]. Bupouewm, BiocnefcTBun
KBOTBI Ha IIpyeM Oe)XXeHIleB BHOBb ObIIM BBEJCHDI
U OKOHYaTe/IbHO 3akpereHsl B 3akone CIIIA o 6e-
xeHnax 1980 r.** Ha yposHe 50 ThIC. Ye/IOBeK B TOf,
npu atoM npesuieHTy CIIIA npegocTasieHo nmpaBo
M3MEHATD 3Ty KBOTY B Upe3BBIYAIHBIX 00CTOATEND-
CTBaX. DTOT 3aKOH TAKXKe BBE/ B 3aKOHO/IATe/IbCTBO
CIIA nonsatue «6exxeHel», KOppeCHOHAMpYIOLIee
TakoBoMYy, puHATOMy B KonBenumn 1951 r., 4To
6bUIO cHenmaHoO I obecredeHus COOTBETCTBUA
aMepUKaHCKUX 3aKOHOB MEX[YHApOJHOMY IIpaBy
[Wasem 2020:246].

3. Pasputue murpanuonnoi nonuruku CIIA
mocie 1990 r. (coBpeMeHHBIIT mePHOT)

CoBpeMeHHOe perynMpoBaHye BOIPOCOB MIU-
Tpaluy U BBIHYXZAeHHoro mnepememenus B CIIA
CBA3aHO C MOC/ICAHVIM JJOKYMEHTOM B PARY PUKCHU-
pyIOIUX TIPUHINUIINATbHbIE N3MEeHEeHNs MUTPaLy-
onHoit momutuky CHIA. TakoBbIM ABNAeTCA 3aKOH
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21 Convention concerning the Status of Refugees coming from Germany, with Annex. February 10, 1938. - League of
Nations. Treaty Series. Vol 192. N2 4461. P. 59. URL: https://treaties.un.org/doc/Publication/UNTS/ LON/Volume%20192/v192.
pdf (accessed date: 11.01.2025).

22 |mmigration and Nationality Act of 1952. Pub. L. 82-414. 66 Stat. 163. — U.S. Statutes at Large. Vol. 66. U.S. Government
Publishing Office. URL: https://www.govinfo.gov/content/pkg/STATUTE-66/pdf/STATUTE-66-Pg163.pdf (accessed date:
12.08.2025).

2 Immigration and Nationality Act of 1965. Pub. L. 89-236. 79 Stat. 911. — U.S. Statutes at Large. Vol. 79. U.S. Government
Publishing Office. URL: ttps://www.govinfo.gov/content/pkg/STATUTE-79/pdf/STATUTE-79.pdf (accessed date: 12.08.2025).
24 Refugee Act of 1980. Pub. L. 96-212. 94 Stat. 102. — U.S. Statutes at Large. Vol. 94. U.S. Government Publishing Office. URL:
ttps://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94.pdf (accessed date: 12.08.2025).

83



MPABA YEJTOBEKA

E.B. Kucenesa, A.B. LLinakoBckuin

06 nmmurpanyu 1990 ., KOTOpBIL 0TYACTH MIPef-
BOCXUTII Yepefy MUTPALIMOHHBIX KPU3MCOB, KOTO-
PBIMM O3HAMEHOBA/IACh TEKyIlas IepBas YeTBEPTb
XXI B., 3auKcupoBaB 0011yI0 KBOTY /Il BBIXOJ-
IleB U3 APYIUX CTPaH U BEPHYB B HEKOTOPOM pOJie
HaIMIOHAIbHO-TEPPUTOPHUANIBHYI0 KBOTY, IIPUBS-
3aB ee yXe He K TeKyIeMy YUCITy IPOKMBAOMNX
Ha Tepputopunu CIIIA BpIXOAleB M3 CTPaHBL, a K
0011eMy KONMYeCTBY NPpMUOBIBIINX (Y1MC/I0 MUTPAH-
TOB U3 JII0001 CTPAaHbI He MOXKET IIPEeBbIIATh 7 % OT
UX 0011ero Yucia), a TakKe yHuuiposas npede-
PEHIVIA/IbHYI0 CHUCTEMY IIPeOCTaBIeHNUS CTaryca
uMmmurpanra [Baxter, Nowrasteh 2022].

B ary cucremy npedepeHnnit BKIIOUEHBI TAKXe
OeXeHIIbI U NIA, NIfylye yoexuIne, B TOM 4yc-
Jie U1 OTJe/IbHBIX UX KaTeropuii IpefyCMOTPEHbI
VICK/IIOUEHVSI U3 CUCTEMBI KBOT, YCTaHOBJIEHHBIX
3akoHoM o Oexennax 1980 r. Tak, cucreMa KBOT He
pacHpoCTpaHAeTCsA Ha /NI, UIIYIVX yOexuie 110
IpUYMHE IIPeC/IelOBAHNII 110 TIOMUTUYECKUM WK
HaIMIOHAJIbHBIM MOTUBAM B CBOENl CTpaHe, a pAX
KaTeropuii 6eXeHIleB MOXKET IONMYYWUTh, B CIydae
VICYepIIaHNA KBOT Ha TEKYILIWIl TOf], YCIOBHOE Pas-
pellleHne Ha Bbe3J] C BO3MOXXHOCTBIO INOMYYeHMA
JICKOMOTO cTaTyca OexxeHua B Oynyijem. Bsepena
TaK)Xe KaTeropys /L], KOTOPBIM MOXET OBITb TIpe-
JIOCTaBJIEHO BpeMeHHOe yOexIle Ha CPOK OT 6 10
18 mecaneB. K Helt OTHOCATCA XUTeNn CTpaH, B KO-
TOPBIX II0 IPUYNMHE BOOPY>KEHHBIX KOH(INKTOB,
CTUXMITHBIX OENCTBUII MV VMHBIX OOCTOATENbCTB
Hab/moaeTcss HeCTabMIbHOCTb, 00YCIaBIMBaI0-
asg BpeMEeHHOe CYyIIeCTBEHHOe yXYJLIeHUe YCIo-
BUJI CYIIECTBOBAHMA WINM Yrpody >kusHu. Taxme
JINLIA He MOTYT OBbITh JIeIOPTMPOBAHbI, HO HE MOTYT
U TIPETEeHJ0BATb Ha CTATYC IIOCTOAHHOIO >KUTENIA
i rpaxpanctso CIIA [Diamon 1991:857].

C MOMeHTa IpUHATUA 3aKOHa 00 MMMUTpaLuy
1990 r. mpomto yxe 6onee 30 eT, OZHAKO MMEHHO
UM OIIPEfIeIAIOTCA KOHIENTya/lbHble OCHOBbI MU-
rpanuonHoi nomutuky CIIA n Ha cerogHAIIHMI
nieHb. KoHKpeTHbIe pOpMBI 1 MHCTPYMEHTHI ee pe-
a/lu3anyy OIpefie/ieHbl PANOM 3aKOHOZIATe/TbHbIX
U MOJJ3aKOHHBIX aKTOB, IPMHATHIX ¢ 1990 r. 1o Ha-
crosmee Bpemsa. Cpeayu HUX ClefyeT OTMETUTb
3aKOH O HeJleTa/lIbHOM MMMUIPAllMU ¥ OTBETCTBEH-
HOCTY VIMMMTPAHTOB 1996 I.%, y)KeCTOUMBILINII OT-
BETCTBEHHOCTD 3a HeJIErallbHYI0 MUTPALNIO; 3aKOH
0 KOHKypeHTOcmocoOHocTH Amepuku B XXI B.
2000 r.7, YCTaHOBMBLINII HOBble KaTETOPUM JINILI,
uMeIVX npedepeHLy HOpyU IMONydeHuu pabo-
4MX BU3, MMMUTPALMOHHOIO CTAaTyca U IpaKfaH-
CTBa; 3aKOH O Pea/IbHOM Y/J0CTOBEPEHUN TNYHOCTH
2005 r.*®, mpempsABnALLMI TpeOOBaHUA K [OKY-
MEHTaM MUIPAHTOB U OEXEHIeB, IepeceKalomux
rpanuny CIIA; ApmuHucTpaTuBHBI yKa3 Ilpe-
sugenta CHIA Ne 13769 o samurte Halum OT Bbe3-
fla MHOCTPaHHBIX TeppopucrtoB B CoefyHeHHbIe
[Itater 2017 r.?%, pakTHyeCKy 3aIPeTUBIINIT BbE3]
MUTPAHTOB ¥ O€XEHIIeB 13 MYCY/IbMaHCKUX CTPaH
U JIeTaIM30BABUINII IPAKTUKY MX 3ajepXKaHUsA Ha
TpaHMIle C MOC/IeAyIolLleil Aemopranueir; AmgMu-
HUCTpaTuBHbIN yKa3 IIpesnpenta CIIA Ne 14010
0 IpeKpallleHny JYCKPYMUHALMOHHBIX 3aIIpeTOB
Ha Bbe3n B Coepuuennele Ilrarsr 2021 ., dop-
MajbHO OTMEHMBIUUII NPEbIAYIINIT YIOMAHYThII
aJIMMHUCTPATUBHBI yKa3, OfHAKO He [0 KOHI|a
CIIoCOOCTBOBABIINII YCTPAHEHNIO €ro MOC/IefCTBII
B BUJIe IJINTEIbHBIX 3aJlePKeK B BOCCOeIMHEHUN Ce-
Mell, IPOLEeYPHBIX IIPENATCTBII ¥ 3HAYUTEIbHOTO
OTCTaBaHMA B PACCMOTPEHNUM 3asABJI€HMII Ha IIO-
JTy4eHye BU3, 0COOEHHO 3aTpParuBaLIMX TeX, YbM
3asAB/IeHNA OBUIM OTK/IOHEHBI BO BpeMsA JeiiCTBMA

% Immigration Act of 1990. Pub. L. 101-649. 104 Stat. 4978. — U.S. Statutes at Large. Vol. 104. U.S. Government Publishing
Office. URL: ttps://www.govinfo.gov/content/pkg/STATUTE-104/pdf/STATUTE-104.pdf (accessed date: 12.08.2025).

% 1llegal Immigration Reform and Immigrant Responsibility Act of 1996. Pub. L. 104-208. 110 Stat. 3009-546. — U.S. Statutes
at Large. Vol. 110. U.S. Government Publishing Office. URL: ttps://www.govinfo.gov/content/pkg/ STATUTE-110/pdf/
STATUTE-110.pdf (accessed date: 12.08.2025).

2 American Competitiveness in the 21st Century Act of 2000. Pub. L. 106-313 (S. 2045). 114 Stat. 1251. — U.S. Statutes at
Large.Vol.114.U.S. Government Publishing Office. URL: https://www.govinfo.gov/content/pkg/STATUTE-114/pdf/STATUTE-
114-Pg1251.pdf (accessed date: 12.08.2025).

28 Real ID Act of 2005. Pub. L. 109-13. 119 Stat. 302. - U.S. Statutes at Large. Vol. 119. U.S. Government Publishing Office. URL:
https://www.govinfo.gov/content/pkg/STATUTE-119/pdf/STATUTE-119.pdf (accessed date: 12.08.2025).

2 Executive Order 13769 of January 27, 2017: Protecting the Nation From Foreign Terrorist Entry Into the United States. —
U.S. Federal Register. February 01, 2017. URL: https://www.federalregister.gov/documents /2017/02/01/2017-02281/
protecting-the-nation-from-foreign-terrorist-entry-into-the-united-states (accessed date: 21.01.2025).

30 Executive Order 14010 of February 02, 2021: Creating a Comprehensive Regional Framework To Address the Causes of
Migration, To Manage Migration Throughout North and Central America, and To Provide Safe and Orderly Processing of
Asylum Seekers at the United States Border. — U. S. Federal Register. February 02, 2021. URL: https://www.federalregister.
gov/documents/2021/02/05/2021-02561/creating-a-comprehensive-regional-framework-to-address-the-causes-of-
migration-to-manage-migration (access date: 12.09.2025).
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3ampeTa, a TaKXe OTCYTCTBMeM 9((deKTUBHBIX
Mep IO IPeJOTBPALIEHUI0 AUCKPUMIHALMOHHBIX
3ampeToB B OyAylieM U HEKOTOPbIE IPYTHe aKThI.

Kak mmmer V.A. Edpemos, o6o6mias ussi-
CKaHMA aMepuKaHCKux asTopoB [I. MeliccHep,
.M. Kepsuna, M. Ynmry, K. Bepxxepon, «[c]ucTe-
Ma IpUMeHeHus npasa B chepe murpanynu B CIIA
CTaJIa arpecCcUBHON KaK Ha IPAaHNIIAX, TaK M BHYTPK
CTpaHBbI, @ COCTAB/IAIIINE €€ TOCYAPCTBEHHBIE OP-
TaHbl CTamM 06OMalaTh HeObIBA/IO WIMPOKUMY IOJ-
HOMOYMAMI, YTO HPUBEJIO K CMEIEHNUIO LieJIell Mu-
TPAlMOHHON MOMUTUKA OT 00ecriedeHns pasBUTHA
U O7IarOIOTyYMsA CTPAHBI K 3alMTe TPAHUI] OT IO-
TeHLIMAIbHBIX TeppopucToB» [Eppemon 2015:128].

B cBA3M € 3TUM ITOKa3aTebHBI IPOMEXYTOUHBIE
urorn yqactuss CIIA B MeX/[yHapOfHBIX IOTOBO-
pax IIo IIpaBaM 4e/l0BeKa KaK BCKPbIBAOLIVeE KOH-
KpeTHble Ipo6/ieMbl B cdepe IPaBOBOTO PeryInpo-
BaHUA MUTPALMM U BBIHYX/JEHHOTO HepeMeleHNsA
Ha HAIVIOHAJIbHOM YPOBHE B CBeTe MEX/YHapOf-
HBIX IPABOBBIX 00513aTE/IbCTB, IPSIMO U JOOPOBO/Ib-
HO IpUHATHIX Ha ce6s CIIIA.

4. Murpanuonnas nmonutuka CIIA B cBete
MeKZYHAPOJHOTO IIpaBa

PerynmupoBanyue BOIpPOCOB Bbe3fja ¥ IpeObI-
BaHMA MHOCTPAHIIEB Ha TEPPUTOPUM TOCYHApPCTB
TPaJAMIMIOHHO OTHOCUTCS K OOTacTM CyBEepEeHHBIX
IpeporaTuB TOCYHApCTBA, 4YTO IIOAYEPKUBAETCA
u cammumnu rocypapcrsamu’’. Ilpu atom co cTopo-
Hbl Pas3/MYHBIX TEeMAaTMYeCKUX OO/IacTeil MeXJy-
HapOJHOTO COTPYAHMYECTBA BCe OOblie 11 OOMbIe
MEX/[YHapOIHbIX IIPaBOBBIX O00A3aTeNbCTB, IIPU-
HATBIX II0 MHBIM BOIPOCAM, PACIpPOCTPAHAITCA
Ha JeATeNbHOCTb TOCYJApPCTB B cdepe MUrpanum
U BBIHY)KIEHHOTo IlepeMelneHus. Haubonpimit
apdexkT B 3TOM KOHTEKCTe MMEIT 00s3aTenb-
CTBa IIO0 3allMTe IIPAB YeJI0BeKa, Pa3BUBAOIINeEC
KaK Ha yHMBEPCAa/TbHOM, TaK M Ha PErMOHa/TbHOM
YPOBHAX.

OpHNM ¥3 CTONIOB MPaBO3AIUTHON CHUCTe-
Mbl OOH ABAI0TCA [lecATb JOTOBOPHBIX OPTaHOB,

OCYLIECTB/IAMNX KOMIIIEKC Mep 110 HaOMI0feHNIO
3a peanmsalell rocyfapcTBaMy MeXK/[yHapOJHbIX
IPaBOBBIX 00513aTeNbCTB B chepe 3aLNUTHI IIPAB de-
7I0BeKa Ha OCHOBAHUM COOTBETCTBYIOIIUX MEX[Y-
HApOJHBIX HOroBopoB*. J[OrOBOpHI, 10 KOTOPBIM
paboTaT 3T OpraHbl, IPUHATO 00O3HAYATH KaK
ocHoBHble [Abamunse, Konesa 2015:224].

Coennuennsle IlTaTsl, moppepxas Bceobuiyio
JeK/Iapalnio IpaB yernoBeka 1948 1., He npucoenu-
Hunch K KonBeHumm o craryce 6exxennes 1951 r.,
a B 4MC/I0 y4acTHUKOB IIpoTokona k Henr 1967 .
BOILIM B 1968 I. Me>xyHapO/IHbIe IAKTHI O ITpaBax
yenoseka nopmucansl CIIA B 1977 1., npu atoMm
MeXyHapO[HbI/I IAKT O IPakKJAaHCKUX M IIONMN-
TUYeCcKuX mpasax 61 paruduumponan Konrpec-
COM TONBKO B 1992 1., a MeX/YHapOIHBII TaKT 00
9KOHOMUYECKMX, COLMAIbHBIX U KYIbTYPHBIX IIpa-
BaX OCTAJICS HepaTU(UIVPOBAHHBIM U Ha 17 mions
2025 .

K yuacTiio B MHBIX MeX/IyHapOJHBIX JOTOBOPAX
IJI00a/IBHOTO YPOBHS, MMEIOLINX Ba)KHOE 3HAYCHME
B cepe mpaB yenmoBeka u mpas 6exennes, CIIA
HPOSABWIN CTOMb >Ke aMOMBAJ€HTHOE OTHOLIEHNeE.
Tax, KonBenuus npotus npeitok 1984 r. nopnucana
CIIIA B 1988 ., parudunmponana B 1994 1., a B Pa-
KynpTaTuBHOM mportokone 2002 r. x Heit CIIA
He ydacTByloT. KOHBeHIMIO O TIpaBax pe0eHKa
1989 r. CIIIA mopmmcanmu B 1995 1., HO He patudu-
nupoBanu ee Ha 17 uronsg 2025 . K MexyHapop-
HOJI KOHBEHLIMM O 3all[UTe IpaB BCeX TPYAAMINX-
ca-murpanToB 1990 r. CIIIA He nmpucoenMHMUINCDH
HeCMOTpPs Ha HEOTHOKpaTHOe 00Cy)XJeHue NaHHO-
ro Bompoca B Konrpecce u .1

Takxe HBYCMBICTIEHHOII ABIAETCA U TIO3MUIUA
CIIA B oTHOIIEHNY MeXIYHAPOIHBIX COITAIIEHNI
PEeTMOHAbHOTO YPOBHS, 3aTParMBaOINX BOIIPOCHI
npaB 4yenoBeKka 1 npas Oexenues. Tak, CIIIA Bxo-
aar B OpraHmsanyio aMepMKaHCKUX TOCYHapCTB
(mamee - OAI) m mnopmmcamu AMEPUKAHCKYIO
KOHBEHIIMIO O IpaBax 4emoBeka 1969 r.*’, ogHako
He paruéunuposamn ee*, a Can-CanpBajopcKuit
IPOTOKO/ K AMEepPMKAHCKOI KOHBEHLIMN O IpaBax
4eIoBeKa B 00/1aCTU SKOHOMMUYECKIX, COLMATbHBIX

31 Cm., Hanp.: [NobanbHbIl foroBop o 6e3onacHom, ynopanouYeHHON 1 neranbHom Murpauun. Pesontoums, npuHaTan leHe-
panbHon Accambneent 19 nekabpa 2018 r. lok. OOH A/RES/73/195 ot 11 anBapa 2019 1. M. 15¢.
32 [loroBopHble opraHbl. — YnpasneHue BepxosHoro komnccapa OOH no npasam uenoseka. URL: https://www.ohchr.org/

ru/treaty-bodies (aata obpateHunsa: 18.02.2025).

33 American Convention on Human Rights“Pact of San Jose, Costa Rica”(B-32). Adopted at San Jose. Costa Rica. 22 November
1969.UN registration: 08/27/79 No. 17955. - OAS. Treaty Series. No. 36. URL: http://www.oas.org/dil/treaties_B-32_American_

Convention_on_Human_Rights.pdf (access date: 12/08/2025).

3 American Convention on Human Rights Signatories and Ratifications. — Organization of American States. URL: http://
www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights_sign.htm (accessed date: 12.08.2025).
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U KynbTypHbIX 1pas 1988 1. CIIIA He mopmmcanm.
Kax ynen OAI, CIIA corpypgamnuator ¢ Mexamepu-
KaHCKOJI KOMUICCHEN II0 IIpaBaM 4Ye/I0BeKa, HO 6e3
00643aTeNIbCTB 1O YKa3aHHBIM gorosopam. Coenn-
HeHHble IIITaThl He ABIAITCA YYaCTHUKOM M Ka-
KVX-/I160 VIHBIX MEXXYHAPOJHBIX JOTOBOPOB PEry-
OHA/IbHOTO YPOBHA II0 IIpaBaM 4e/IoBeKa 1 IpaBaM
OexXeHL|eB, T03TOMY M3/IOKEHVe MaTepuaja HIDKe
OTPAaHMYEHO JIMIIb YHUBEPCATbHBIM YPOBHEM —
yposHeM OOH.

Jlpyrumu croBaMu, IepedeHb MeX/YHapOHO-
IIPaBOBBIX 00513aTeIbCTB B chepe COOMOeHN TTpaB
6exxeHLeB, B3ATbIX Ha cebsa CIIA, 3sHaunMTeNIbHO
MeHee O0LIMpeH, YeM BO MHOTMX APYIUX TOCyHap-
CTBaX, B OCOOEHHOCTM II0 CPaBHEHUIO CO CTpaHa-
mu EBporbl, I7ie B JOIONHEHNE K MEXyHapOIHO-
IPaBOBBIM  00sA3aTebCTBAM  YHMBEPCA/IBHOTO
YPOBHA Ha PErMOHAIIBHOM COPMUPOBAHA Pas3BU-
Tasg MeXAYHapORHO-TIpaBoBas 6a3a obecredeHns
IpaB 4e/loBeKa 1 IpaB Oe)XKeHIeB, eTalbHee Y 110
Ooree BBICOKOMY CTaHJAPTy peraMeHTUpYIolas
BOIIPOCHI 3TOI Cepbl. ITO 00CTOATENBCTBO NTO3BO-
nser CIIA cumratb cBOM pyknu 6oee pa3Bsi3aHHBI-
MM B YaCTV MUTPALIOHHOJ TOTUTUKM.

OTOMy B 3HAUNUTENBHONl Mepe CIOCOOCTBYIOT
¥ 0COOEHHOCTY MMIIIEMEHTALINY MEKYHaPOTHBIX
00643aTe/IbCTB HAa YPOBEHb HALMOHA/IbHOTO 3aKOHO-
patenbctBa CIIA. CormacHo nonoxxeHnssM KoncTu-
tyuun CIIA*, paruduimposannsie Konrpeccom
MEXX/[yHapOJIHble OTOBOPbI ABIAKTCA «BEPXOB-
HBIM IIpaBoM» CTpaHsl (cT. VI), B mepapxuu npaso-
BBIX HOPM CTOAT Ha OIHOM YPOBHe C (efiepabHbI-
MM 3aKOHAMM 1 MOTY T CTy)KMUTb HOPMaMJ IIpaBa i
cyza (ct. III). OgHako B COOTBETCTBIY C IIPeLeIeHT -
HbIM pemteHneM Bepxosnoro cypma CHIA mo pemy
Whitney v. Robertson®” npu Hammunu nporusope-
4UiT MKy HOpMaMmi (efiepabHOro 3aKOHa M MEX-
[IyHapOJHOTO JOrOBOpa IPENMYIeCTBO MMeeT

6onee mo3nHaAsA HopMa. TakuM 06pasoMm, HeCMOTps
Ha TO YTO B COOTBETCTBUM C IperefeHToM Marbury
v. Madison® cyge6Has BmacTb 1, B YaCTHOCTH,
Bepxosnbiit cyn CIIA, HageneHbl KoMIeTeHIMeN
cyze6Horo Hazzopa (judicial review) 3a perenus-
MM IPYTMX BETBEJl BJIACTM U IPABOM IIPMOCTAHAB-
NMBATD JEJCTBYE WIM OTMEHATH aKThl MOC/IENHNX,
OHJM He MOTYT aHHYIMPOBATb BHOBb IPUHATHIN
3aKOHOZlaTe/MbHbIN akT KoHrpecca Ha OCHOBaHUM
JEMICTBYIOIETO MEXIYHapojHOro porosopa. Ilo-
MMMO 3TOTO, COITIACHO pelleHNio BepxoBHoro cyna
no peny Foster & Elam v. Neilson®, ykasannsie
nonoxeHnss KOHCTUTYIMU KacaloTcsA TONBKO Tak
Ha3bIBaeMBIX CAMOJMCIIOJTHUMBIX JOroBOpoB (self-
executing treaties), T.e. MMEIOLINX HEIIOCPECTBEH-
HOe JIeVICTBE U He HY)KHAIOLIMXCA B VIMIIEMEHTa-
MU VX HOPM Hal[IOHAa/IbHBIM 3aKOHOJATEeNbCTBOM
IOCPECTBOM M3[JaHNA COOTBETCTBYIOLIMX 3aKO-
HOJaTe/IbHBIX aKToB. IIpu 3TOM Bompoc o camouc-
HOJTHMMOM MV HEeCaMOMCIIONHUMOM XapakTepe
TOTO WM MHOTO JoroBopa ABisAeTcs B npase CIIA
IVICKYCCMOHHBIM, HO B 00IIeM C/Iy4ae Cy/bl OIMpa-
I0TCS Ha IOJIOKEHMA CaMOTo JOKYMeHTa (Hamnmdme
B HEM sABHbIX YKa3aHUI1 Ha CAMOMCIIOTHUMOCTD VIV
HeoOXOAMMOCTb MIPUHATHA VIMIIEMEHTAIVIOHHOTO
3aKOHOJJaTe/bCTBA) WM Ha pemtenue [IpesnpenTa,
IO PYKOBOACTBOM KOTOPOTO IIPOXOAMIN Iiepe-
TOBOPBI M TOAIIMCAHME JOTOBOPA, a Takke CeHaTa,
ooOpuBILIETo ero paruduKanuio, MpuUiaTh TAKOMY
COITALIEHNI0 BHYTPUTOCYHAPCTBEHHOE JIelICTBUE
[Stewart, Fox, Roth, Dubinsky 2017:179].

Bmecre ¢ Tem cype6buble nuctannym CIIA He-
PeaKo ale/UIMPYIOT K MeX/YHAPOJHbIM IIPAaBOBBIM
06s3aTeNbCTBAM TOCYAAPCTBA NPV BHIHECEHNUN pe-
wennit. Tax, B fene Nasrallah v. Barr*® BepxoBHblit
Cyn oTMeHW pelieHne AnesiAnnonHoro cyfa CIIIA
o 11-My OKpyry o 3ajiepsKaHuu ¥ IOCIENYIOIIeM
BBI/IBOPEHUN COBEPIIMBILIETO KPa)Xy Ha TePPUTO-

3 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights
“Protocol of San Salvador” (A-52). Adopted at: San Salvador, El Salvador, 17 November 1988. — OAS. Treaty Series. No. 69. URL:
http://www.oas.org/juridico/english/treaties/a-52.html (accessed date: 12.08.2025).

% The Constitution of the United States of America as Amended, House Doc. 110-50. July 25, 2007. - Washington: U.S.
Goverment Printing Office. 2007. URL: https://www.govinfo.gov/content/pkg/CDOC-110hdoc50/pdf/CDOC-110hdoc50.pdf
(accessed date: 12.08.2025).

37 Whitney v. Robertson. 124 U.S. 190 (1888). — U.S. Supreme Court. URL: https://supreme.justia.com/cases/federal/us/
124/190/ (accessed date: 12.08.2025).

38 Marbury v. Madison, 5 U.S. 1 Cranch 137 (1803). — U.S. Supreme Court. URL: https://supreme.justia.com/cases/ federal/
us/5/137/ (accessed date: 12.08.2025).

3 Foster & Elam v. Neilson, 27 U.S. 2 Pet. 253 (1829). — U.S. Supreme Court. URL: https://supreme.justia.com/cases/federal/
us/27/253/ (accessed date: 12.08.2025).

40 Nasrallah v. Barr. 590 U.S. (2020). Docket No. 18-1432. — U.S. Supreme Court. URL: https://supreme.justia.com/ cases/
federal/us/590/18-1432/ (accessed date: 12.08.2025).
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puu CIIA rpaxpannHa JInBaHa, ccptasich Ha 005-
sarenbctBa CIHA mo KoHBeHIuM IpoOTHUB INIBITOK
1984 r., a B ene INS v. Cardoza-Fonseca*' Bepxos-
HBIII CyJ IIOCTaHOBMJ, YTO «BO3MOXXHOCTb IIpe-
CTIelOBaHUA» JIOCTATOYHA JyIAd IpefoCTaBIeHMA
ybexxuia B coorBercTBuu ¢ [Iporokonom 1967 r.,
JlayKe eCIM er0 BepOsATHOCTD HeBenuKa. boree Toro,
MOTMBMPYSI CBOM pelleHNsA, CyAeOHble MHCTaH-
yuy CIIA Tak)ke MOTYT CCBITATbCS Ha MOTIOXKEHMA
MEXIYHapOIHBIX JJOTOBOPOB, YYaCTHUKAMM KOTO-
ppix CIIA me sBnsworcs. Tak, B cmydae Matter of
Fauziya Kasinga® rpaxpanka Toro xoparaiicTBo-
Bana 06 yoexxuute B CIIIA Ha 0OCHOBaHMM TOTO, YTO
Ha pOMHe ell yrpo)kana Kajedalas olepamys Ha
IIOJIOBBIX OpraHax («keHcKoe obpesanue»). Cyp oT-
KJIOHWJI €€ XOfIaTaliCTBO U BBIHEC pellleHNe O 3afiep-
KaHMM, TIOMeIleHNN TIOf] CTPaXKy M TOC/IeyIomel
JIeIOPTAIMY B CBA3M C T€M, YTO TAKOTO POfia yTpo3a
He SIB/IAETCA «IIpec/efloBaHMEeM» 10 CMBICTY COOT-
BETCTBYIOIINX MEXIYHAPOIHBIX JOTOBOPOB, PaTu-
¢unmposanubix CIIA. OpgHako AmneUIALVMOHHbIN
COBeT MO MMMMIpaluoHHbIM fienaM (BIA) BbiHec
pellleHNe 0 IpefoCTaBIeHNN eif yOeKuIIa, IPJ3HaB
«©KeHCKoe obpesanue» QopMoIl IpeciefoBaHMsA
M CCBITAACH TIPU 3TOM B TOM YMC/Ie Ha TONOXKEHMsA
KoHBeHLMM 0 MUKBUAALNY BCeX GOPM JUCKPUMIU-
HalMM B OTHOIIEHUM >KeHIIMH 1979 T., He moamm-
caHHOi1 1 He patudunuposanHoit CIIIA. CxopHbIM
obpasom B pene Roper v. Simmons*” BepxoBHblit
cyn CIIA ccpimanca Ha nonoxkeHusa KonseHIun
o mpaBax pebenka 1989 I., yIaCTHUKOM KOTOPOI
CIIIA Tax»xe He AB/IAITCA.

Takum o6pasom, CIIIA sABIA0TCA y4acTHUKA-
MM BCETO TpeX U3 JeBATM OCHOBHBIX JIOTOBOPOB
IO 3alUTe IIpaB 4YenoBeKa: MeXIyHapogHO KOH-
BEHIIMNM O JIMKBUJALMM BCeX (OPM pacoBOil fuc-
kpumyHanuy 1965 1. (B cune g CIIA ¢ 1994 1),
KoHBeHIIM NPOTUB NBITOK U APYTUX XKECTOKMUX,
0ecue/IOBEYHBIX JIN YHIDKAIOIVUX JJOCTOMHCTBO

BUJIOB oOpaiienns 1 Hakasanus 1984 r. (B cue s
CIIA c 1994 r.) 1 MeXXIyHapOIHOTO IaKTa O TPax-
JAQHCKMX ¥ TOMMTUYECKMX IpaBax 1966 r. (B cue
ps CIIA ¢ 1992 r.)*. Bce noroBopHsle 06s13aTesnb-
CTBa IIPUHATBI HA COBPEMEHHOM 9Talle Pa3BUTUA
MUTPALOHHON TOJIUTUKM TOCyfapcTBa. OTYNMTHI-
Batorcst CIIIA cBoeBpeMeHHO™.

3a mocrenHMe 1ecsATh JIeT ObIINM TPefCTaB/IeHbI
K PacCMOTPEHMIO 110 OZHOMY NepPHOANIECKOMY JI0-
K/Iafly 0 KQKZOMY U3 TPeX Ha3BaHHBIX MeX[YHa-
POJIHBIX JOTOBOPOB, B K&XK/IOM U3 KOTOPbIX 3allNTe
IpaB 4YeloBeKa MUIPAHTOB 1 OEXEHIEB Y/ieNeHO
3HAYMTENIbHOE BHUMAaHME, ONHAKO 3aK/IHYUTENb-
Hble 3aMedaHus ObUIM BbIHECEHBI TONIbKO KoMmure-
TOM IIO IIpaBaM YejioBeka u KomureToM 1o nuksu-
ALy pacoBoit AuckpuMyHanuu. O603HaYMM KpyT
po6seM, KOTOpbIe ObIIN BbISBJIEHBI KOMUTETAMU,
IIOCKOJIbKY OHM BeCbMa IT0Ka3aTe/IbHBI.

Komumem no npasam uenoeéexa B cBOUX 3a-
K/TIOYMTEbHBIX 3aMeYaHNUsAX 0 IIATOMY HEepPUOLU-
yeckoMy pokiaany CIIA xacaTenbHO BBINOTHEHUA
00513aTeNbCTB, IPENYCMOTPEHHBIX MeXyHapoy-
HBIM IIAaKTOM O TPOKAAHCKUX ¥ IOMUTUYECKUX
npaBax 1966 r.*, BienuI CIeyIolie OCHOBHBIE
po06/IeMbl, BbI3bIBaIOIMe 00€CIIOKOEHHOCTD: IIpe-
CTYIUIeHNS Ha II0YBe HEHABVCTM, BK/IIOYAs Macco-
Bble PACCTpPe/Ibl ¥ HEHABUCTHUYECKNE BBICKA3bl-
BaHMA B OTHOLIEHNM, CPel) IPOYero, MUTPAHTOB
¥ i, niyyx yoexue (1. 10); pacosoe npodu-
muposanye (m. 12-13); AMCKpUMUHALVS O HIPU-
3HaKy rpaxpaHcTsa (m. 16-17); Hacwame B OTHO-
IIEHV JKeHIIVH, BKII0Yast XeHIIMH-UMMUTPAHTOK
(m. 20); ype3MepHOe IpUMEHEHUe CUJIbl COTPYA-
HMKaMJ IPaBOOXPAaHWUTENbHBIX OPraHOB, B TOM
4yce MO OTHOLIGHMIO K MUTPAaHTaM ¥ JIMLAM,
umynyM yoexuuie (. 36-37); pabcTBO, TOPros-
i JIIOABMU U IPUHYAUTENbHBIN TpyR (1. 50-51);
IeTU B yCIoBusAX Murpanuiu (1. 52-53); obpaiienne
C MHOCTpaHIIaMI, BK/I0Yas OexeHes (1. 54-55).

4TINS v. Cardoza-Fonseca. 480 U.S. 421 (1987). — U.S. Supreme Court. URL: https://supreme.justia.com/cases/federal/

us/480/421/ (accessed date: 12.08.2025).

42 Matter of Fauziya Kasinga. A73 475-695 (1996). — U.S. Departament of Justice: Executive Office for Inmigration Review.
URL: https://www.justice.gov/eoir/foia-records-proceedings-matter-kasinga (accessed date: 12.08.2025).
4 Roper v. Simmons. 543 U.S. 551 (2005). - U.S. Supreme Court. URL: https://supreme.justia.com/cases/ federal/us/543/551/

(accessed date: 12.08.2025).

4 Status of Ratification. Interactive Dashboard. — Office of the High Commissioner for Human Rights. URL: https://indicators.

ohchr.org/ (accessed date: 18.02.2025).

4 CnncoK rocypapcTB-yyacTHUKOB, NMPeACTaBMBLUMX BCE AOKMaAbl CBOEBPEMEHHO. — YnpassieHue BepxosHozo Komuc-
capa OOH no npasam uenoseka. URL: https://tbinternet.ohchr.org/_layouts/15/ TreatyBodyExternal/LateReporting.

aspx?Lang=ru (gaTa obpalieHus: 18.02.2025).
4 Nok. OOH CCPR/C/USA/CO/5 ot 7 pekabpa 2023 r.
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B o01meit ClOXXHOCTY MOPsJKa YeTBEPTY IMYHKTOB
paccMaTpyBaeMbIX 3aK/IIOUYMUTEbHBIX 3aMeYaHuil
KOMUTETA, €C/IU He LieIMKOM IOCBAIIEHBI IIpobiTe-
MaM BoinonHeHusa CIIA cBoux npaBo3alMTHBIX
00513aTeNIbCTB B OTHOLIEHNM MUTPAHTOB 1 OeXXeH-
IIeB, TO HPAMO YIIOMMHAIOT 00 3TUX KaTeTopuAX
L.

Komumem no nuxeudauuu pacoeoti ouckpu-
MuHayuy B 3aKTIOUUTENTbHBIX 3aMEYaHUAX IO
OObeIMHEeHHBIM JIeCATOMY-/IBEHALIaTOMy Iepu-
opnueckuM poknagam CIIA mo MexpgyHapogHoi
KOHBEHIIMM O JIMKBUAALMM BceX (GopM pacoBoii
AUCKpUMMHanmy 1965 1. oCTaHOBU/ CBOE BHU-
MaHMe KaK Ha aHaJIOTMYHBIX OTMedeHHbIM Komu-
TETOM IIO IIpaBaM 4Ye/0BeKa acIeKTaX, TaK ¥ Ha
uHbX. Cpeay mpo6eMHBIX 06acTelt ObIIM BbIfe-
JIEHBI CIeAYIOLIMe: IPeCTYIUIeHN Ha IO4YBe Paco-
BOV HEHAaBUCTY M PACUCTCKME HEHAaBUCTHUYECKME
BbICKa3piBaHMsA (1. 14); pacoBoe npoduanpoBaHme
(1. 19-20); ypesmepHOe ITpUMEHEeHMe CUJIbI COTPYA-
HMKaMJ IIPaBOOXPAaHNUTEIbHBIX OPraHOB «B OTHO-
IIEHNN HPEeJCTAaBUTeNeNl PACOBBIX M 3THUYECKUX
MEHBIIVMHCTB, B TOM YMCIe 0€30PY>KHBIX JIOfIeit,
YTO B HENPOIOPLMOHA/NBHON CTENeHM 3aTpariu-
BAeT... HEVMEIOIVX JOKYMEHTOB MUIPAHTOB» (II.
20); BosgeiictBue mangemun COVID-19 (m. 29)
(HerpakfaHe yIOMSIHYTBI Cpeiyt 0000 IOCTpajaB-
IIVX); IPaBo Ha 30poBbe (II. 33-34): 06ecnoKoeH-
HOCTb «JCKTIOYEHMEM MUTPAHTOB, HE MMEIOIINX
JIOKYMEHTOB, 113 Cpepbl IpUMEeHeHNs 3aKOHa O JI0-
CTYIIHOM MEJMIIVHCKOM OOCTy>XMBaHMU U OTpa-
HMYEeHHOM OOCTYyXXMBaHMM B paMKax IIpOTpaM-
MBI ,MeIuKaia“ [is MUTPAHTOB, HPOXKMBAIOIIIX
B CTpaHe MeHee IATU JIeT»; IUCKPUMMHALNSA U Ce-
rperanys B XIWINIIHOM CEKTOPe Ha OCHOBE, B TOM
qyIC/le HAIMOHAJBHOTO IMpOMCXOXKAeHus (m. 37);
Hacu/Ie B OTHOLIGHUM J>KEHIVH, BK/IIOYas MHU-
TPaHTOK (1. 47-48); 1e/bli1 pasyie Mo 3aroJI0BKOM
«MurpaHThI, O€XeHIIbI, MUIla B IIOUCKAX YOeXuIIa
u nuna 6e3 rpaxpaHcTBar (1. 51-52).

Bpocaerca B I1asa CXOACTBO TeMaTHMYeCKMX
IepeyHell 3aMe4aHMil IBYX KOMUTETOB, a TaKXKe
HajIM4Me KaK 0611ero JYUCKpUMUHALMOHHOTO (HoHa
OTMeYeHHbIX IIPo6/IeM, TaK 1 KBamnpUKaLM JOro-
BOPHBIMU OPTaHaMJ B KaueCTBe HapyIIalomyX Ipa-
BO3aIMTHbIE 0053aTeNbCTBA MIMEHHO Mep peajn-
3auuu murpaunonsoit nomutuku CIIA. IIpu atom

4 Nok. OOH CERD/C/USA/CO/10-12 oT 21 ceHTAbpA 2022 T.

CO3BYYHOCTb 3aMeYaHUII I03BONAET OOpaTUTDH
BHIMaHIe 1 Ha pa3BuTue Ipasa u npaktuku CIIA
II0 aHAIM3MPYeMbIM acieKTaM. Tak, KacaTe/bHO pa-
coBoro npodunuposanus B 2022 r. IpO3ByYan pe-
KoMeHpauuu «b) ornepartuBHO IepecMOTPETb MephI
HOJIUTYKY B TOM IUIaHe, B KOTOPOM OHY JJOITYCKAaiOT
WIM JIefAl0T BO3MOXKHBIM pacoBoe Ipoduimpo-
BaHMe, HE3aKOHHYIO C/IeXKY, HabofeHne u c6op
pasBefpIBaTe/IbHON MHGOpPMALMM, B TOM 4NCIIe
nepecMoTpeTb NHCTPyKImio 2014 roga 06 ucronp-
30BaHMM (efilepabHBIMY IIPaBOOXPAHUTENbHBIMMU
OpraHaMI JIAaHHBIX O PACOBOV M 3THMYECKOI IpU-
HAJIIeXHOCTH, O HAIMOHA/IbHOM IPOVICXOXK/IEHWUN,
BEPONCIIOBEJAHUMN...; C) OTMEHUTb IPOTrPaMMBbI
¥ Mepbl OJIMTHUKY B OTHOLICHUN COOTIOfEHNA VM-
MUTPAIMOHHOTO 3aKOHOJATebCTBA, KOTOPbIe KOC-
BEHHO IOOLIPAIT pacoBoe NpoGuInpoBaHue, Ha-
HpMMep IIPOrPaMMy, OCYIIECTBIAEMYI0 COITACHO
paszeny 287; g) 3akoHa 00 MMMUTPALIVIN ¥ TPXKIaH-
ctBe» (1. 20). Yxe B crenymomem rogy Komuter mo
IpaBaM 4eJIoBeKa IPMBETCTBOBAJI IIPMHATIE B Mae
2023 ropa PykoBopctBa i demepanbHbIX IpaBo-
OXPaHUTE/IbHBIX OPIaHOB IO VICIIONb30BAHNUIO JIAH-
HBIX O pace, STHUYECKON IPVHAISKHOCTH, HOJIe,
HAIMIOHAJIbHOM INIPOMUCXOXJAeHuM, pemurui... Op-
HaKO OH IO-IIPeXHeMY 00eCIIOKOeH COXpaHeHNeM
HPaKTUKU PacoBoro npopumposanms» (1. 13).
3ajiep)kaHye MUTPAHTOB ¥ JIMII, MIIYIIUX yOe-
KHIIe, TIPAMO YIIOMUHAETCA B PasfieNiax C IO0f3aro-
JIOBKaMJ) O MUTPAHTaxX 1 OeXxeHIax 060uX aHaMu-
3UPYeMBIX TOKYMEHTOB B KaueCTBE HapPYIIAOIETrO
MeXIyHapofiHble IpaBoBble obs3arenbcTBa CIIA
KakK 10 (aKTy HeOoIpaBIaHHOTO pKOeraHus K 9TOi
Mepe, TaK U 0 YCIOBYAM COIEP>KaHNA Y IIPOY.

O6paTM BHUMaHMe ellle /UIIb HA TO, 4TO
K ITyHKTaM peKOMEeHJAINIL, MMeoLuM 0coboe 3Ha-
yeHye, KoMuTeTOM IO MMKBUAALMY PACOBON JIVC-
KpuMyHanuy (1. 67) ObUIM OTHECEHBI TPY, OIMH U3
KOTOPBIX IIPSAMO 3aTparnBaeT MUTPAHTOB U OeXKeH-
1eB. ITO I1. 52 (MUTPAHTBI, OEKEHIIbI, TNIA B OVIC-
Kax yoexxuia u muia 6e3 rpakIaHCcTBa).

IIpn 3TOM B paMKax IpPOXOXXHEHUSA TPEThEro
IMK/Ia YHMBEPCAJIBbHOTO IEePUOAMIECKOro 0630-
pa CIIA nopmepxanu Bce 6e3 MCKIIOUEHUS pe-
KoMeHpauuy (bomee [ecsaTH), NMpAMO YIIOMUHA-
IOlIMe 3afiep)KaHye MUTPAHTOB ¥ JIML, WIIYIINX
y6exuie®.

4 Cm.: lok. OOH A/HRC/46/15 ot 15 pekabpa 2020 r. . 26.274, 26.333-26.335 n ap. Cp.: B pamKax BTOPOro 1 NepBoro
umknos YMNO nofgo6Hble 3amMedaHuns 6biin NPUHATLI NNLWb B CBOEM GONbLINHCTBE, HO He NofHOCTbio. Cm.: lok. OOH A/
HRC/30/12 ot 20 niona 2015 ., n. 176.338; nok. OOH A/HRC/16/11 oT 4 aHBapa 2011 ., n. 92.182.
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B arom cBete o6bsBnenue [I. Tpammnom «BTOp-
JKEHMA» U YPEe3BbIYalHOTO IIOJIOKEHNs Ha aMepu-
KaHO-MEKCMKAHCKOJl TpaHuIle, pacllMpeHue II0/-
HOMOYIMII TOCY/JapCTBEHHBIX OPraHOB CHUJIOBOTO
0/10Ka B 4acT¥ MUTpalluy, 3aMOpPaXMBaHUe IIPO-
rpaMM IlepecesieHns OeXeHIeB U MONCK Iy Tell TIpe-
KpallleHMs IpefocTaBieHns rpaxpanctsa CIIA
[0 POXKJEHUIo JieTAM, poxzieHHbIM B CIIIA oT po-
muTenelt, He ABAMMXcA HM rpaxpaaHamu CIIA,
HU 3akoHHO mpoxmpawomumy B CHIA nunamm,
XOTA U ABJAETCA MOATBEP)KJeHNeM Kypca Ha elle
0oree CEIEKTUBHYI0 M JKECTKYK MUTPAIMOHHYIO
HOJIUTHKY, HO BCE K€ He CTONb PafiIuKaJbHO MEHAET
I0JI0KEHME [Ie/l ¥ BEKTOP PasBUTHA, CIOKMBIIMEC
B IIOC/IeJIHME IeCATUNIETUA.

5. 3aknroueHne

Takum o6pa3oM, MMUTrpalMOHHAs IOMUTHUKA
CIIA n BbIpaxkarollee ee 3aKOHOAATENbCTBO MPOIL-
M B CBOEM Pa3BUTUIU DPAJ IEPUOJOB, B XOfie KO-
TOPBIX OTHOLIEHME K MMMUIPaHTaM U3MEHANOCh
B [MaIla30HEe OT INOOLIPEHNSA U CTUMYIMPOBAHMA
MUTPALMN [0 BBEleH!A KBOT Ha Bbe3J| I )KeCTKUX
OTpaHMYEHMiI II0 TIpM3HAKaM HallMOHATbHOCTH,
CTpaHBl (MM peruoHa) MPOUCXOKAeHMs, 06paso-
BaHMsA, 3[J0POBbs, O/IATOHANIEKHOCTH, [eecrocoo-
HOCTH ¥ IPOY., BK/II0YAsA IPU3HAKN, HE OIpefens-
eMble KONMMYECTBEHHO U HOCAIe CyObeKTMBHBIN
xapakrep. [Ipy aToM MHCTpyMeHTapuit peanusanyum
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KOHUENMUUA LUENOCTHOCTHU
JINMHOCTU N HEUPOMPABA:
Ob30P ANCKYCCUOHHbIX BOIMPOCOB'

BBEJEHWE. B cmamve paccmampusaemcs 360-
THOUUS  KOHUENUUu  UenocmHOCmuy  TUMHOCIU
8 MexOyHapooHom npaese. AHANU3 MeHNOYyHAPOO-
HO-NPABOBYIX AKIMO8 YHUBEPCATIbHO20 U Pe2UOHATb-
HO20 Xapakmepa, a makxice 0esl, PACCMOMPEHHbIX
8 MEeNOYHAPOOHLIX CYOeOHbIX U KBA3UCYOeOHbIX
UHCMAHUUSAX, noomeepioaerm 08YeouHyo npupo-
0y 2moil KOHUenyul, Komopas coCrmoum u3s npasa
HA PU3UUECKYIO Ue/IOCIHOCMY U NPA6A HA NCUXU-
ueckyw uenocmuocmo nuuHocmu. Ocoboe HUMA-
Hue 8 cmamve y0ensemcs 6bl306am, c030A6aeMbiM
CMpeMUmenvHuiM pa3eumuem HetipomexHonoeut,
Komopuie mpeOyOm nepeocmvlCeHUS COOePHAHUS
KOHUeNYuu Ues0CmHOCMU TUYHOCIU, 8 YACHHO-
cmu ee ncuxu4eckoli cocmasnsaouieli. B ookmpume
paccmampusaiomcst nooxo0vl, npeonazaroujue auo6o
cpopmuposamv Ho6ble, Mak HA3biéaeMble <Helpo-
npasa», b0 BKIOUUMb UX 8 Yie CYuecmeyioujee
Npaso HA NCUXUMECKYIO Ue/IOCHIHOCb TUYHOCU
U 3aWUULAMb N0 AHATIO2UU C ONbIMOM 3AUiUNbL
npasa Ha PuU3UUeCKy0 Ue0CMHOCHb IUMHOCHIU.

MATEPUAJIBI UM METOIBI. JMccredosarue
OCHOBAHO HA KOMNJIEKCHOM AHANU3Ee Me#OyHA-
POOHO-NPAsoBLIX AKMO6 U Npey,edeHmHO npak-
MUKU MeNOYHAPOOHbLX cYOebHbIX opearos. Memo-
dornozuveckyo 0CHO8Y COCMABUNU 00ueHay Hble
memoovl (aHAnMU3, cuHmes, UHOYKUUS, 0eOYKUUS,
cucmemHbLii 100x00) U cneyuanvHvle pUoUtecKue
memoovl ((popmanvHO-n0eUHeCKULl, CIPYKMYPHO-

HPUOUHeCKUTI, CPABHUMENILHO-NPABOBOILL). AKyeHm
clenam Ha CO4eMAaHuu CPasHUMeNbHO-NPABO60-
20 Memooa U CUCMeMHO20 100X00a Npu U3y4eHUu
U nposedeHuUU aHanusa ocobeHHocmell 3axpense-
HUS npaséa Ha UenoCMHOCHb JIUMHOCMU Ccpeou
PyHOameHmManvHvIX NPae uenosexa HA MexOYHA-
POOHOM YHUBEPCATILHOM U Pe2UOHATLHOM YPOBHIX.
Taxsie 00NONHUMENLHO ABMOP UCNONbL3Yemn Mernoo
«IECTHUYHO20 UCCTIE008AHUS» NPU PACCMOMPEHUU
NpaKmuxku Meno0yHapoOHvIX CYOeOHbIX O0p2aH08
8 uccnedyemoti cgepe.

PE3YJIBTATBI UCCJIIEDOBAHUA. Ycmaros-
JIeHO, YMO KOHUENUUS Ue/IOCHHOCMU JIUMHOCMU,
3aKpensieHHas 6 MexOyHApOOHOM npase, HOCUM
06yeOuMbLll xapakmep, 0X6amvléas PUUUECKYIO
u ncuxueckyr yenocmuocmo. Ilokasamo, umo ecnu
usuueckuii acnekm paspabomar 00cmamouHo oe-
MAnvHo, MO NCUXUHECKAS COCMABIIOUAs 00/120€
8peMS 0CMABanac 6 mMeHu U TUdb He0A6HoO Cana
npeomemom akmueHvlx ouckyccuil. Boigenerno, umo
paszeumue HetipomexHonoeuti (HetpocmumynAUUs,
HetipoxXaKuHe, MaHUNYIAUUU C NAMAMDbIO) c030aer
Y2pO3bl NCUXUUECKOTE ABMOHOMUU U KOZHUMUEHOU
c60000e uenosexa, 4mo aKmyanusupyem 60npoc
0 He0OX00UMOCHU HOB0TL CUCEMbL 2APAHIMUTI.
OBCYJXIEHUE U BBIBODBI. B cmamve 06-
CYHOAMCs pasnutHvle 00OKMPUHATLHBIE NOOX00bL
K 3auqume NCUXU4ECKOLi 1e10CIHOCIU: O PACUIU-
PeHUST MONKOBAHUS Cywecmeyouux npas (npasa

' WccnepoBaHre BbIMOMHEHO 3a CYeT rpaHTa Poccuiickoro HayyHoro ¢oHfa N° 25-28-00856, https://rscf.ru/

project/25-28-00856/
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Ha yéadxceHue HacmHOT HU3HU, 00CTMOUHCIMBO HeTio-
8eKd, c80000vl MbICTIUL) 00 CO30AHUS HOBbIX CHEUlU-
AnvHbIX NPas (Npaso HA NCUXUUECKYI0 HENPUKOCHO-
BEHHOCMb, NPABO HA KOZHUMUBHYI0 80000y, Npaso
Ha ncuxuueckoe camoonpedenetue). Aemop npu-
coedunsiemcs K npeobnadaroueil mouxe 3peHus,
CO2ACHO KOMOPOLL «HELPONpasa» uenecooopasHo
paccmampusamp He Kax a6COMOMHO HOBble NPAsd,
a Kax si0euteckoe pazeumue cyuecmsayouux npas,
8 HACMHOCMU NPABA HA NCUXUUECKYIO UeTOCH-
Hocmb auvHocmu. [lenaemcs 8vi800 0 Heo0bx00u-
MOCMU HOPMAMUBHO20 3aKPeNieHUsI U KOHKpPemu-
3auUl CO0ePHAHUS NCUXUMECKOLL UeTIOCTHOCU NO
aHanoeul ¢ PuU3UUecKoil, ¢ yUemom COBPEMEHHbIX
HetipOmMexHON02UHeCcKUX PUckos, 07t obecnedeHus
agppexmusHoil 3auumot PyHOAMEHMATLHBIX NPAs
U 00CMOUHCIMBA Yen08eKd.
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THE CONCEPT OF PERSONAL
INTEGRITY AND NEURORIGHTS:
A REVIEW OF CONTROVERSIAL ISSUES

INTRODUCTION. The article examines the evo-
lution of the concept of the integrity of the person in
international law. An analysis of universal and re-
gional international legal acts, as well as cases con-
sidered by international judicial and quasi-judicial
bodies, confirms the dual nature of this concept,
which consists of the right to physical integrity and
the right to mental integrity of the person. The arti-
cle pays particular attention to the challenges posed
by the rapid development of neurotechnology, which
require a rethinking of the concept of the integrity of
the person, particularly its mental component. The
doctrine considers approaches that propose either
the creation of new, so-called neurorights, or their
inclusion within the existing right to mental integ-

Moscow Journal of International Law - 3 - 2025

rity of the person, protected by analogy with the ex-
perience of safeguarding the right to physical integ-
rity.

MATERIALS AND METHODS. The study is based
on a comprehensive analysis of international legal acts
and the case law of international judicial bodies. Its
methodological basis comprises general scientific
methods (analysis, synthesis, induction, deduction,
systematic approach) and specific legal methods (for-
mal-logical, structural-legal, comparative-legal). Par-
ticular emphasis is placed on the combined use of the
comparative-legal method and the systematic ap-
proach in analysing the protection of the right to the
integrity of the person among fundamental human
rights at the universal and regional international lev-
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els. In addition, the author applies the ‘stairs study’
method when examining the practice of international
judicial bodies in this field.

THE RESEARCH RESULTS. It has been established
that the concept of the integrity of the person enshrined
in international law is dual in nature, covering physi-
cal and mental integrity. It is shown that while the
physical aspect has been developed in sufficient detail,
the mental component has long remained in the shad-
ows and has only recently become the subject of active
discussions. It has been revealed that the development
of neurotechnologies (neurostimulation, neurohack-
ing, memory manipulation) poses threats to mental
autonomy and cognitive freedom of a person, which
actualizes the issue of the need for a new system of
guarantees.

DISCUSSION AND CONCLUSIONS. The article
discusses various doctrinal approaches to protecting
mental integrity: from broadening the interpretation
of existing rights (the right to respect for private life,
human dignity, freedom of thought) to creating new
special rights (the right to mental privacy, the right to
cognitive freedom, the right to mental self-determina-
tion). The author agrees with the prevailing view that

1. BcrynurenbHble 3aMe4aHUA

KoHuenus 1e10CTHOCTU TMYHOCTY HAlllIA CBOE
3aKpeIUIeHle B psAfe MeXIYHapOIHO-IIPaBOBBIX
aKTOB YHMBEPCAJIbHOTO VI PETMOHATbHOTO Xapak-
Tepa, a ee Cofiep>KaHye JeTamu3upoOBaNoCh U KOH-
KpeTU3MPOBA/OCh B IIPAKTUKE MEKIYHApOHBIX
CymeOHBIX U KBasWUCyfeOHBIX OpraHoB. B HayuHOI
NUTepaType 9Ta KOHLEIIVA TPAAUINOHHO paccMa-
TPUBAETCS B CBSI3YU C TAKUMM KaTETOPVSIMMU IIPaB,
KaK 4eJI0BeYecKoe JOCTOMHCTBO, IPaBO Ha yBaX<e-
HIIE YaCTHOI M CEMEITHOI XKM3HN, CBOOOA MBIC/IN,
3aIIpeT MBITOK 1 JIp.

PaccmarprBaeMasi KOHIEIIIMs OXBaThIBAET JBa
B3aMOJIOIONHSIOMIMNX acIeKTa: MpaBo Ha Gusu-
YeCKyl0 ¥ IpaBO HA INCUXMYECKYI0 IeTOCTHOCTD
nmmaHocTy. OHa BO3/IaraeT Ha rOCYfapcTBa MO3U-
THBHOE 0053aTeIbCTBO TapaHTUPOBATh 3 eKTuB-
HYIO 3aIIUTY 00eMX COCTAB/IAIIINX L[eTOCTHOCTH
mmaHocTH. Ecmm usmyeckuil acmekT Iiel0CTHO-
CTH JIMYHOCTH YK€ IOTYYWI JOCTATOYHO IOTHOE
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neurorights should be considered not as entirely new
rights, but as a logical development of the right to
mental integrity of the person. It is concluded that
mental integrity should be legally defined and speci-
fied, by analogy with physical integrity, while consid-
ering modern neurotechnological risks, in order to
ensure the effective protection of fundamental human
rights and dignity.

KEYWORDS: human rights, integrity of the person,
right to mental integrity of the person, neurorights
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OCBeIlIeHNEe B TEOPUU Y NIPaKTUKE, TO ICUXNIeCKas
COCTAB/IAKINAA NUIIb HEABHO CTama OOBEKTOM
OKMBJIEHHBIX HAYYHBIX JMCKYCCHIL. TO HAIPAMYIO
CBAA3aHO C Pa3BUTMEM HEMIPOTEXHOIOT L.

bricTpoe pasBuTMe HENIPOTEXHONOTHUII CO3TAET
HOBbIe YTPO3bl B 00/aCTM 3aIIUTHI NIPaB YeIOBe-
ka. HayyHoe coobmecTBO mpefiaraeT pasjamyHble
MOAXOAIbI, B TOM YNC/IE CO3JaHMEe HOBBIX IIPaB,
IpeAyCMaTpUBAIUX 3allUTy Iepef IUIIOM Ta-
KIX yTpO3. OTI IPaBa B JOKTPMHE IPUHATO HA3bI-
BaTb «HelponpaBaMu». OHY NIPU3BAHBI 3aIIMIIATD
NICUXMYECKOE COCTOSIHME YE€/IOBEKA, «JaHHBIE €ro
MO3Ta» OT HECOITITACOBAHHOIO BMeEINATENIbCTBA KaK
IyTeM NCUXWYECKUX MAHMUIYIALOUNA, TaK M depes
TEeXHOJIOTMYeCKIe YCTPOICTBA (BCTPOEHHbIE YNIIBI,
IpOTe3Bbl, 3BYKNU U T.J1.).

HacTroAmas craTba KOHLEHTPUPYET BHUMAHME
Ha [JBYEIMHCTBE IpaBa Ha LETOCTHOCTb NNYHO-
CTU ¥ €TO HOBOM HAIIOJIHEHWM, CBA3aHHOM C OBbI-
CTPBIM pa3BUTMEM COBPEMEHHBIX HEIPOTEXHOJIO-
TUif, TPeOYIIIMX HOBBIX TapaHTUII MCUXNIECKOI
LeIOCTHOCTY MHAVBUJIA.
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2. ITonsaTue «1emIOCTHOCTU TUYHOCTI» B MeXK-
KYHApOTHOM IIpaBe

OrnpaBHBIM IIYHKTOM aHajM3a IIpaBa Ha Iie-
JIOCTHOCTb JIMYHOCTYM B MEX[YHApOJHOM IIpa-
Be sBysAeTcs mpeneneHT no geny X and Y v. the
Netherlands?, B koTopom EBpormeitcknii cyz 1o mpa-
BaM yenoseka (manee — ECIIY) nopgTBeppun nosu-
TUBHYIO 00A3aHHOCTD TOCY/IaPCTBA [APAaHTHPOBATD
IPaBO Ha YaCTHYIO XXM3Hb, pacCMaTpuBaeMoe B Ka-
4ecTBe KOHIIEIINM, OXBAThIBAOMLIEl «PU3NIECKYIO
¥l MOPAJIbHYIO LIe/IOCTHOCTD Ye/I0BEKa, BK/II0YAs €ro
VIV €€ CEKCYa/IbHYIO )KU3Hb»’.

CrenyeT OTMETHUTD, 4TO B IIPELle€HTHOI TIpaK-
tuke ECIIY npaBo Ha 11e/TOCTHOCTb TUMYHOCTU pac-
CMaTpMBaeTCA B paMKax IpaBa Ha yBa)kKeHMe 4acT-
HOJ M CEMENHOI XU3HM, TaPAHTHPOBAHHOIO CT. 8
KoHBeHLMM 0 3alyTe IpaB YeloBeKa M OCHOBHBIX
cBo6ox 1950 r. Ognaxo B Xaptuu EBpomnerickoro co-
103a 00 0cHOBHBIX ITpaBax 2000 r. (ganee — XapTus)
IPaBO Ha L|e/IOCTHOCTD IMYHOCTY OBIIO 3aKperie-
HO KaK OTZielibHOe 1paBo (CT. 3)* HapaBHe ¢ IpaBoOM
Ha YBa>KeHe YaCTHO U ceMeitHOI X13Hu (CT. 7-8).

BripeneHne mpaBa Ha II€TOCTHOCTb JMYHOCTYU
B KayecTBe OT/e/IbHOrOo Ipasa B XapTuu 65110 00-
YC/IOBJIEHO pa3BUTMEM OMONOTMM U MeENUIIVHBL
KOTOpOe IOPOAVIO IPVMHIMINAIBHO HOBBIE OMO-
9TMYeCKNe U IPaBOBble BBI3OBBI, Tpebymomue a¢-
(eKTMBHBIX MEXaHN3MOB 3aIVTHI IPaB YelTOBeKa’.

B XapTum, KoTopas IenTCs Ha I71aBbl, CT. 3 6bl1a
oTHeceHa k ['1aBe I mox HasBaHMeM «[OCTOMHCTBOY.
B coorBeTctBMM co cT. 1 XapTuu JOCTOMHCTBO Ye-
JI0BeKa 00/1ajiaeT HEIPMKOCHOBEHHOCTDIO U MOfIe-
KUT YBaXKeHUI0 1 3amuTe. JaHHasa popMynmnpoBKa
aKLeHTHpyeT (yHIaMEHTAIbHbI XapaKTep 4elno-
BEYECKOTO JOCTOMHCTBA KaK OCHOBBI BCENl CUCTe-
MBI IIPaB 4e/I0BeKa, IIPU STOM €ro 3allUTa BKIIIO-
4aeT B cebs, B YaCTHOCTY TapaHTUU LieIOCTHOCTI

mmaHoctu [Kyzmpssues 2014:91-98]. A. Apeno or-
MeYaeT, YTO IJIsI TOTO, YTOOBI /Ty4llle IOHATD HPU-
POIY HOCTOMHCTBA Ye/IOBeKa, HY>KHO paccMarpu-
BaTh €r0 B CBS3Y C PYrMMM QyHaMeHTaTbHBIMMI
KOHIIENILMAMM ¥ IPUHIMIIAMHU. TaK, OH yKa3blBaer,
4YTO Ufed 4eJI0BEYECKOTO JOCTOMHCTBA YacTO MC-
HO/Ib3YeTCs B KOHTEKCTE 3aIUTHI LIeTOCTHOCTH
mu4HOCTH. Pedb uaer o IMYHOCTM B ee pasiny-
HBIX M3MePeHMAX: (PM3MIECKOM, IICUXOIOTNYeCKOM
n conuanbHoM [Addis 2019:326-328]. Konuenums
IIeIOCTHOCTM JIMYHOCTM TAaKKe PacCMaTpUBAETCs
BO B3aMMOCBS3M C 3ampelenneM nbiTok [Ligthart
2019:83-99] n cBobopoit mbiciu [Alegre 2017:232-
233; Hertz 2023:407].

HecMoTpss Ha OTCyTCTBME €NUHOTO IIOAXOAA
K OIlpefie/ieHNIo cephl 3aIiUThl IpaBa Ha L[eI0CT-
HOCTB IMYHOCTH, 3TO IIPABO U CBSI3aHHBIE C HUM Jle-
GUHULINY HAILIM OTPa)KeHNe B Pas/IMYHbIX MEX/Y-
HapOJHO-IIPABOBBIX AKTaX:

Ycras Opranmsauyu O6benuHennsix Harmit
(mamee - OOH) 1945 r., Ilpeambyna kotoporo
3axpenAeT: «Mbl, Hapoybl 00 beNVHEHHDBIX HallNIA,
HPeNCIIONHEHHbIE PelIMMOCTH. .. BHOBb YTBEPAUTD
Bepy B OCHOBHBIE ITPaBa Yel0BEKa, B JJOCTOMHCTBO
U IIeHHOCTb Y€I0BEYECKO TMYHOCTIHL. .. ».

Bceobuias pexmapanys npas dermoBeka 1948 r.,
CT. 1 KOTOPOIT ITIACUT, YTO «BCE JIIORU POXKAAIOTCS
CBOOOIHBIMM ¥ PAaBHBIMM B CBOEM JJOCTOMHCTBE
u npaBax. OHM HaJie/leHbl Pa3yMOM U COBECTBIO
¥ IO/DKHBI TIOCTYIAaTh B OTHOLIEHNUNU APYT K APYTY
B Jiyxe OparcTBa», a CT. 3 3aKperisieT, 4TO «KaX-
JIBIIl 4eJIOBEK MMeeT IPaBO Ha XXM3Hb, HAa CBOOOAY
¥ Ha JINYHYI0 HEIPUKOCHOBEHHOCTb.

MeXIyHapO[HBI/ MAaKT O IPaKJAAHCKUX U IIO-
MUTUYecKux mnpasax 1966 r. (mamee — MIIITIII).
Crarpsa 7 MIII'TIII npoBosriamaeT 3amnpeT MBITOK
U mO6bIX GOpPM XKECTOKOTro, HecyeIoBEeYHOr0 W
YHVDKAIOIIETO TOCTOMHCTBO OOpalljeHNs U HaKasa-
Hus. Kpome Toro, oHa sakpemsier o0s3arenpHoe
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2 CaseofXandYv.the Netherlands.Judgment of 26 March 1985.—- HUDOC. URL: http://hudoc.echr.coe.int/eng?i=001-57603
(nata obpalyeHus: 17.06.2025).

3 TMoppobHee 06 3TOM CM.: PyKOBOACTBO NO NprMeHeHUto cTaTb 8 EBponenckomn KOHBEHL MM MO NMpaBam Yenoseka. [paso
Ha yBa)KeHue YaCTHOW 1 cemelnHoM xu3Hu. 1-e nsganme. C. 17-18. URL: https://ks.echr.coe.int/documents/d/echr-ks/guide_
art_8_rus (nata obpalyeHus: 12.04.2025).

4 TIyHKT 1 AaHHOW CTaTbW YCTaHABMIMBAET, YTO «KaXXAOE JIMLIO MMEET MPaBO Ha YBa)KeHVe CBOEN GU3NYECKOn 1 NCUXM-
yeckol uenocTHocTw». MyHKT 2 3akpenndAeT: (1) 06A3aTeNbHOCTb NOMyYeHWs CBOOOAHOTO U OCO3HAHHOMO COrnacus;
(2) 3anpeT eBreHMYEeCKNX NPaKTKK; (3) NCMONb30BaHUA YENIOBEYECKOTO Tefla 1 €ro YacTell B KauecTBe UCTOYHMKA GrHaH-
COBOI BbIrofbl 1 (4) penpofyKTMBHOIO KnoHupoBaHuA. MogpobHee cm.: [TopkyHoBa 2024:48-49; Abawmnase, ConHues
2009:75-771.

> TMoppobHee 06 3Tom cm.: Commentary of the Charter of Fundamental Rights of the European Union. — EU Network
of Independent Experts on Fundamental Rights. June 2006. P. 36-42. URL: https://sites.uclouvain.be/cridho/documents/
Download.Rep/NetworkCommentaryFinal.pdf (nata o6paweHnus: 17.06.2025).
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TpeboBaHMe MOMyYeHus1 CBOOOJHOrO 1 MHGOPMU-
POBAHHOTO COITIACUA O TIPOBEJieHNA TIOOBIX Meu-
LMHCKUX VIV HAYYHBIX SKCIIEPUMEHTOB HaJl IMLIOM.

KoHBeHIIMA IPOTUB NBITOK U IPYTUX )KECTOKMX,
0ecue/lOBEYHBIX JIM YHIDKAIOIUX JOCTOMHCTBO
BUJIOB oOpaienys u Hakasanus 1984 r. Kak BugHO
U3 ee Ha3BaHMA U COZlep>KaHMA CT. 16, OHa ycTaHaB-
JMBaeT 3alpeT IbITOK U JPYTUX XKECTOKMX, becye-
JIOBEYHBIX MU YHMKAIOUIUX HOCTOMHCTBO BUIOB
obpamienns u Hakazauus. B IIpeam6byne Konsen-
LMY YKa3bIBaeTCs, YTO BCe IIPABa BHITEKAIOT 13 JI0-
CTOMHCTBA, IPUCYIIEro IMYHOCTI.

Konsenuns o npasax naBanunos 2006 r., 1. 17
«3aluTa JIMYHOM I1IeI0OCTHOCTI» KOTOPOI 3aKpe-
IUISeT, YTO «KaK[bIIl MHBa/IN MMeeT IIpaBo Ha yBa-
KeHMe ero Gpu3n4ecKol 1 ICUXNIECKON 11e/IOCTHO-
CTU HapaBHE C APYTUMM».

AdprkaHckas XapTus IpaB 4yeoBeKa ¥ Hapo-
moB 1981 1., cT. 4 KOTOPOIl 3aKpeIIdeT, 4TO -
HOCTb HEIIPMKOCHOBEHHA, ¥ KaXK/Iblil YelOBEK MMe-
€T TIpaBO Ha YBa)KEHMeE €ro XKM3HU U LIeIOCTHOCTH
mmyHOCTU. HMKTO He MOXKeT OBITb IPOU3BOIBHO
JIMILIEH 9TOTO IpaBa.

AMepMKaHCKas KOHBEHIMA O IPaBaX 4e/loBeKa
1969 1., CT. 5 KOTOPOII yCTaHAB/INBAET, YTO KaXK/IbII
4e/I0BEK JMMeeT IPaBO Ha YBaXKeHUe ero Qusmde-
CKOI1, IYXOBHON ¥ MOPANIbHON LIeIOCTHOCTH, Y YTO
HUKTO He JIOJDKEH II0JBepraThCs IBbITKAM MM JKe-
CTOKVM, 0eCye/IOBeYHBIM WIM YHIDKAIOUIMM €ro
JIOCTOMHCTBO HaKa3aHUAM Wi obpamenmio. Bce
JINLA, TMIIEHHBbIe CBOOOMDI, MIMEIOT IIPaBO Ha yBa-
KeHJe JOCTOMHCTBA, IPUCYIIEro IMYHOCTH.

KonBennus o samure npas 1 JOCTOMHCTBA Ye-
JIOBEKa B CBA3M C IIPUMEHEHMEeM JOCTIDKeHUIT 6uo-
norun 1 MeguuuHbL: KOHBEHIMA 0 IpaBax 4enoBe-
Ka 1 6uomenunuue 1997 ropa (manee — Kousennnsa
OsBbeno). B ct. 1 3akpenisercs, 4To cTopoHbl KoH-
BEHLIMM 3aLMIIAIT JOCTOMHCTBO 4e/lOBeKa M ra-
PaHTUPYIOT K&XX0MY 6e3 MCK/II0UeHNs cobmofeHne
LIe7IOCTHOCTM JIMYHOCTU U [PYTUX IIpaB M OCHOB-
HBIX CBOOOJ, B CBA3M C IIPYIMEHEHMEM AOCTVDKEHUI

9TOT HepedeHb  MeXyHapOJHO-IIPABOBBIX
aKTOB, B KOTOPBIX IIPAMO W/IY KOCBEHHO 3aTParuBa-
€TCsl KOHIIeNIMA L[eTOCTHOCTY IMYHOCTH, He ABJIA-
eTcs ucyepneiBaromyM. HecMoTpsa Ha oTcyTcTBME
eIMHOrO IIOAXOfa K 3aKpeIVIeHMI0 paccMaTpu-
BaeMOJl KOHIIENINMM, MOXXHO C/IeJIaTh BBIBOJ|, 4TO
IOJ, Hell CleffyeT MOHMMATh KaK (U3NYecKyo, TaK
U ICUXUYECKYI0 I[€JIOCTHOCTb, KOTOpas [O/DKHA
rapaHTMPOBATbCSA IIPABOM.

3. HBYCHI/IHCTBO HETOCTHOCTU INYHOCTU 1 €TI0
3aI0MTa B MEKAYHAPOJHOM IIpaBe

YKa3aHHBI IOIXOJ, OTHOCUTENBHO JIBYEVIHCTBA
IIpaBa Ha IIeIOCTHOCTb JMYHOCTYM HalleN MpsAMoe
3aKpeIlIeHle He TO/NbKO B psfie MEXKIYHapOJHBIX
IPaBOBBIX AKTOB®, HO 11 IIOTYYN/I OC/IEyIoliee pas-
BUTHE B IIPAKTUKe MEXJYHAPORHBIX CyeOHBIX 1
KBa3I/ICy,He6HbIX nHCTaHuuit. B wacraoctu, Komurer
OOH mno mpaBam 4enoBeka B OOLIMX 3aMeYaHMAX
3aTparyBajg KOHILEIIMNIO I[€IOCTHOCTM JIMYHOCTH.
Hanpumep, B O61iem 3ameyanyu Ne 20-19927 Komu-
TeT MOJYePKMUBAET, 4To Lesb cT. 7 MITITIIT sakmoya-
eTCs B «3allUTe JOCTOMHCTBA ¥ (PU3NIECKOIL U TICHU-
XIYECKOJ IIe/IOCTHOCTY JINIIA», @ TAKKe pacIIypsieT
MOHATYE IIBITOK HA eSHMSA, NPUIMHAIONIYE TICUXN-
JecKMe CTpaflaHus, BK/IIOYAs JJIMTEIbHOE OffHOY-
HOE€ 3aK/II0YeHe I HACU/TbCTBEHHbIe SKCIIePYMEHTHI
6es3 cormacus (1. 2, 5). JambHeiiiee pa3BuTue sra
KoHIerys nonydmna B O6uieM 3amedanun Ne 35-
2014 x ct. 98, roe Komurer IPAMO BKJIIOYAET «Tele-
CHYIO U IICUXIYECKYIO IIe/TOCTHOCTb» B COfiep>KaHIe
rapaHTUV «HEIIPMKOCHOBEHHOCT IMYHOCTI» (1I. 3).

B mpakTuke MeXHYHApOIHBIX pPerroHaIbHbBIX
CymeOHBIX yupexaeHnii, B fiene Velasquez Rodriguez
v. Honduras’, MexxamepukaHckuit cyy 1o IpaBam
YyejloBeKa Tak)Ke OTMETWII, YTO JIINTeTbHAsT U30JIs-
LVis1 ¥ TULIEHJe BO3MOYKHOCTY OOIeHNs TIOfjphIBa-
I0T He TO/IbKO (PM3MYECKYIO, HO U IICHXOTOTNYEeCKYI0
LIeIOCTHOCTb JIMYHOCTM, YTO TOXKe paccMaTpu-
BaeTCcAd KaK HapylleHMe J[OCTOMHCTBA 4e/loBeKa

6110710T MY I MEIVLIVIHBIL. (m. 187). B pmene Bensaid v. United Kingdom'

6 AMepuKaHCKas KOHBEHLMA O npaBax yenoBeka 1969 r. (cT. 5), Xaptus (cT. 3), KoHBeHUMA 0 NpaBax MHBanugos 2006 r.
(cT.17) n gp.

7 UN Human Rights Committee (HRC). CCPR General Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel,
Inhuman or Degrading Treatment or Punishment). 10 March 1992. URL: https://www.refworld.org/legal/general/hrc/1992/
en/11086 (naTa obpaieHus: 7.05.2025).

& UN Human Rights Committee (HRC). General comment no. 35, Article 9 (Liberty and security of person). CCPR/C/GC/35.
16 December 2014. URL: https://www.refworld.org/legal/general/hrc/2014/en/104763 (paTa obpatieHua: 7.05.2025).

° Inter-American Court of Human Rights. Case of Velasquez-Rodriguez v. Honduras, Judgment of July 29, 1988 (Merits).
URL: https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf (nata o6paiieHus: 1.03.2025).

1% Case of Bensaid v.The United Kingdom. No. 44599/98. Judgment of 6 February 2001. - HUDOC. URL: https://hudoc.echr.
coe.int/eng?i=001-59206 (gaTa o6pauieHuns: 07.06.2025).
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ECIIY BnepBble yKa3a, 4TO «ICUXMYECKOe 340pPo-
Bbe VI «IICHXIYeCKas CTabM/IbHOCTb» ABJIAIOTCA J7Ie-
MeHTaMI ITPaBa Ha YaCTHYIO XV3Hb.

Bce BblleykasaHHOE MOATBEPXKIAET Te3MC
0 TOM, YTO HOHATHE IIeTOCTHOCTY TNYHOCTU MMeeT
nByenuHyMo npupopy. Hapymenne kak ¢pusndecko-
ro, TaK U IICUXMYECKOTO COCTOSHMA BOCIPMHIMA-
eTcs B KauecTBe YyIIeM/IeHUs OCHOBHOTO CTaTyca
YelloBeKa Kak Hocurensd poctomHcTBa [Kpasen
2023:89].

Y>ke ObUIO OTMEYEHO, YTO LIeIOCTHOCTD TMYHO-
CTU CTaJIa PAaCCMAaTPUBAThCA KaK OT/ebHOE IIPABO B
CBA3U C Pa3BUTUEM HAYKY, B YACTHOCTH, OMOIOTUM
U MEMIIMHBI, YTO OTPAXKaeTCs, HaIpUMep, B CT. 3
Xaptum mwm B ¢1. 1 KonBenuun Osbemo. 3pech
B IIEPBYIO Ouepelb paccMarpyuBaercsa (u3ndecKas
IIeI0OCTHOCTD MYHOCTH. Ecnm ¢pusndecknit acrext
IpaBa Ha IeIOCTHOCTb TMYHOCTY TOTYYMT JOCTa-
TOYHO IIMPOKOE OCBelljeHNe B TPYAax Kak oTede-
CTBEHHBIX, TaK U 3apyOeXHbIX MccaenoBareneit'’,
TO TOTO K€ He/Ib351 CKa3aTh O ero MCUXMYECKOoi Co-
crapnApoLieil. Hekoropble yyeHble OTMEYAKOT, YTO
CaMOCTOATE/TbHOE MPaBO Ha ICUXNYECKYIO 1[e7I0CT-
HOCTb, OT/Ie/IbHOE OT IIpaBa Ha (UINYECKylo Iie-
JIOCTHOCTbD, He MOMYYMIO JOCTaTOYHOTO Pa3BUTHA
[Tesink, Douglas, Forsberg 2024:657-658]. B kaue-
CTBe PefIKOTO ITpuMepa MeXX/YHapOJLHO-IIPaBOBOTO
3aKper/ieHNs IICUXINYECKOTO acIeKTa LelOCTHOCTI
mmanoctn K. Babmmy cepimaercs Ha MOHATHE «yM-
CTBEHHOe paccTpoiicTBo» (mental harm), BkmoyeH-
Hoe B KoHBeHIIMIO O IIpefyIpex/ieHN IpecTyIe-
HIA TeHOLM/A M HaKasaHuM 3a Hero 1948 r. [Bublitz
2024:787-789]. Taxxke mpakTmka MexaMepyuKaH-
CKOTO Cy7ia II0 IIpaBaM 4Ye/loBeKa pa3paboraa mog-
XOfJ, COITTACHO KOTOPOMY O/VpKajilye poCTBeHHN-
KV JIML[A, YbJ ITPaBa OblIM HAapyILIeHbI, TAK)KE MOTYT
paccMaTpMBaTHCA B KaueCcTBe KepPTB HAa OCHOBAHNM
CTaTby O 3allUTe LIeTOCTHOCTH nnyHocTy. Hampu-
Mep, B fienie R.P, V.P.C. et al. v. Nicaragua'* Cyz no-
CYMTAJI, YTO TIPABO Ha ICUXNIECKYI0 U MOPATbHYIO
IIe/IOCTHOCTD 4/IEHOB CeMbM W/IM PYTUX JINL], NMe-
IOIIVX TeCHbIe CBA3M C XKepTBaMy, ObIIO Hapyle-
HO «...TIO TIpUYMHE JOMONTHUTENbHBIX CTPafaHMIL,
KOTOpbIe OHM IIpeTepIeNy B pe3ylbraTe 0COOBIX
06CTOATENbCTB HAPYILIEHNUIT, COBEPLICHHBIX B OTHO-
HIeHny UX 6mm3Kkux...» (1. 327) [Bublitz 2024:787].

AHanusupys COOTHOIIEHME ICUXIYecKoil u ¢u-
31M4ecKoil 1enocTHocty auuHocty, Dx.H. Kpeiir
VICXOJIUT U3 MAEN UX B3aMMO3aBUCHMOCTH: ICUXN-
Ka QopMupyercs u MOAAEP)KUBAETCA MO3TOM Kak
OffHMM U3 OpraHoB Tena. [Ipu 3TOM MccnegoBaTenb
OTMeYaeT OT/INYMe IICUXIYECKUX CBOVCTB (KOTHU-
TUBHBIX, a(eKTUBHBIX, BONEBBIX IIPOLIECCOB) OT
¢n3nuecKnx XapaKTepucTuK Tena. VIMeHHO aTH
CBOJICTBA, 110 €T0 MHEHUIO, JIKaT B OCHOBE pally-
OHAJIbHOVI ¥ MOPAJIbHOM [eATEeNbHOCTH, OTpaxka-
IOlIell LEHHOCTM ¥ MHTepechl, MOTVMBUPYHOLINe
noctymky denoseka [Craig 2016:111].

4. IIpaBo Ha IETOCTHOCTD TMYHOCTH M HEJIpO-
nmpasa

Hayunsiit npopsiB B chepe MepuumHbl 1 6m0-
TEXHOJIOTMII IIPUBET K IOsIBJIEHNIO HOBBIX BbI30BOB
B 00/1aCTV 3aIIUTHI ITPAB YeIOBEKA B OCHOBHOM B 4a-
CTU (PU3NIECKON 1Ie/IOCTHOCTU IMYHOCTY. Bmecte
C TeM Pa3BMUTHE TEXHOJIOTUII, KOTOpble MOTYT BIIN-
AT HAa KOTHUTUBHBIE CIIOCOOHOCTM Ye/lOBeKa
¥ KOPPEKTMPOBATDb MX, IIOPOANIO HEOOXOAMMOCTD
IIepEOCMBICTIEHM TIOJXOM0B K 3alliuTe ICHUXMYe-
CKOJI LIe/IOCTHOCTY 4e/I0BeKa. 3HAUMTeIbHbIN Ipo-
rpecc B 9Tol obmactu obecreunBaer 6omee rny6o-
KOe NOHMMaHMe HellpoOMONIOrMYecKuX IIPOLecCOoB.
CrenyanucTbl CYMTAIOT, YTO €CTh OCHOBaHMA IIO-
JlaraThb, 4TO HapAAY C pacTyLIUM IOHMMaHMeM 3TUX
IPOLIECCOB BO3HMKAET BCe OONbIIasg COCOOHOCTD
MaHMIYIMPOBaTh U JjaXKe KOHTPOIMPOBATb 000-
CHOBaHNE M TPUHATUE YETIOBEKOM TeX MM MHbBIX
pewenuit [Craig 2016; Cowell, Decety 2015:93-97].
QaxTHyYeCcKN HeCOINTaCOBAaHHOE BMeELIATeNbCTBO U
M3MeHEHNEe HeJIpOHHBIX IIPOLIeCCOB Ye/loBeKa Ipef-
CTaBJIsAeT COO0I1 yIPO3y NCUXMIECKOI LIeTOCTHOCTI
mmaHOCTH. TakkKe ydeHble OTMEYAIOT, 4TO OBICTpOE
Pa3BUTHE HEMIPOTEXHOIOTUI YKa3bIBaeT Ha BO3HUK-
HOBEHME€ HOBBIX BO3MOXXHOCTEJ I BMeLIaTe/lb-
CTBa B pasyM JIIOfieil C TIOMOLIbIO TEXHONMOIMYECKIX
YCTPOVICTB (BCTPOEHHBIE YMIIBI, IPOTE3bl, 3BYKU
W T.JI.), B CBSI3M C 4€M CPe/iM YIEHBIX BO3HMKIIN JIVC-
KYCCUU I10 BOIIPOCY O TOM, HACKOJIbKO pasyM Haxo-
[INTCSA TIOf, TIOJTHBIM KOHTPOJIEM 4e/IoBeKa B COBpe-
MeHHOM Mupe? " [To 3Toit IpuYMHe BOSHUK/IN UfeN
0 IIepeOCMBICTIEHUM JIeJICTBYIOIUX IIpaB YeloBeKa

" NMoppob6Hee 06 3Tom cm.: [TopKyHoBa 2025:102; Cemeluko, CyxaHoBa 2021:169; TopkyHoBa, LLlepbakosa 2020:51-80; Ka-
NUHMYeHKo, MoHomapesa 2019:69-70; KocnnknH 2023:34-52; Hawkins 2016:83-91].

12 Inter-American Court of Human Rights. Case of V.R.P, V.P.C. et al. v. Nicaragua. Judgment of 8 Mar. 2018. URL: https://
www.corteidh.or.cr/docs/casos/articulos/seriec_350_ing.pdf (naTta o6pauieHuns: 17.06.2025).

3 UNESCO. The Risks and Challenges of Neurotechnologies for Human Rights. 2022. P. 20-22. URL: https://unesdoc.unesco.

org/ark:/48223/pf0000384185 (naTa obpaiieHuns: 17.06.2025).
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VUIM JJa)Ke CO3JaHMI HOBBIX IIPAB /A 3aLIUTBI IICU-
XMYECKOM 1e/IOCTHOCTH TnYHocTH [lenca, Andorno
2017:1-27]. Kommekc mpaB, KOTOpble IpPU3BaHBI
3alMIIATh OT HOBBIX BBI3OBOB B CBA3M C Pa3BUTHEM
HEJIPOTEXHONOIMIA, B HAY4HON JINTEPaType 4acTo
0603HAYAIOTCS «HEIIPOIIPABAMIL».

HexoTopble y4eHble IpefIaraloT paccMaTpu-
BaTh «HEIPOIIpaBa» KaK HOBbIE MTPaBa, a OO/bIINH-
CTBO IPUIEPKUBAIOTCA MO3ULUM, YTO 3TO COCTAB-
Hasd 4YacTb IICMXMYECKOI LIETIOCTHOCTH 4Ye/oBeKa
U 0becrednTb UX 3aIUTy HEOOXOAMMO II0 aHAJIo-
TUJ ¥ Ha OCHOBE OIIbITA, HAKOIUIEHHOTO B 0071acTI
obecrieyeHyst 3alUThl HU3MIECKOI L[ETOCTHOCTI
YesIoBeKa.

B cBoux nccnenosanusx M. Venka n P. Anpop-
HO 000CHOBBIBAIOT HEOOXOMMOCTb HOPMATMBHOTO
3aKpeIUIeHVisI HOBOTO OJI0Ka «HeilpoIpaB», CIIoco0-
HBIX aJIeKBaTHO pearnpoBaTh Ha PUCKH, HOPOXJa-
eMble pasBUTVEM HelpoTexHonormit. Bekrop apry-
MEHTALMIJ aBTOPOB CTPOUTCS BOKPYT PaCIIVPEHNsA
y’Ke M3BECTHOTO B MEXK/[yHapOJHOM IIpaBe IIpaBa Ha
ICUXNYECKYIO LIeJIOCTHOCTD, IOHNMMaHUe KOTOPOro
IpejIaraeTcs JOIOTHUTD 3aLUTO OT TAKUX yIPO3,
KaK He)XXelaTenbHas HelipoctuMynAnua (unwanted
neurostimulation), BpeZOHOCHBINI HeNPOXAKUHT
(malicious neurohacking) um Mauunyasuum c mna-
maTbio (harmful memory manipulation), norenu-
aJIbHO TIOf[PBIBAIOIYE ABTOHOMUIO JIMYHOCTY U ee
KOTHUTUBHYIO CTaOMIbHOCTD. Taxke mMccaemoBaTte-
11 0c060 MOAYEPKUBAIOT PUCKY TOTO, YTO BMeEIIa-
TE/IbCTBA B «HENPOBBIYMCIUTENIbHDIE» IPOLECChI
JIMYHOCTUM MOTYT OOOCHOBBIBATBCA ITyOIMYHBIMU
unrtepecamu [lenca, Andorno 2017:17-20].

[ToMmmo mpaBa Ha NCUXMYECKYIO LIEIOCTHOCTD
(the right to mental integrity) M. Menka u P. An-
JIOPHO TIpEJ/IaraloT YCTAHOBUTH TaKue IIpaBa, Kak
IpaBO Ha IICUXMYECKYI0 HEIPUKOCHOBEHHOCTD
(the right to mental privacy), obecneunBaroiee
KOHOUIEHIMAMTBHOCTD «IAaHHBIX MO3Ta»; IIPABO
Ha IICHXO/IOTMYEeCKyI0 HempepblBHOCTH (the right
to psychological continuity), npemorBpaiaoiiee
PaspbIBBl B BOCHPMATUU JIMYHON MEHTUYHOCTH
BC/IEICTBYE BHEIIHNX BMEIIATe/IbCTB; IPaBO Ha KOT-
HUTUBHYIO cBo6oxy (the right to cognitive liberty),
3aKpeIiAplee aBTOHOMIIO B BbIOOpe ¥ M3MeHe-
HUM COOCTBEHHDBIX IICUXMYECKUX cocTosAHMI [lenca,
Andorno 2017:9].

K. babmui B cBOI0 ovepesb IpejaraeT 3akpe-
INUTh OJHO HOBOE IIPAaBO — IIPABO Ha ICUXNMYECKOe
camoomnpezenenre (mental self-determination),
KOTOpOe JO/DKHO OXBaTbIBaTh YeThIpe IPUHIN-
Ia: HUKTO He VIMeeT IPEeTeH3Wil Ha pasyM IIpaBo-
obnajaTesns; 3aluTa OT BMEIIATE/IbCTBA B PasyM

928

(mcuxmyecKas LeJIOCTHOCTD); 3alljUTa OT HAKa3aHMA
3a MBIC/IM, YOX/eHVsI ¥ MHeHNs; CBOOOAY He pac-
KpPBIBaTh CBOM MBIC/IM M/IU YyBCTBA — NICUXMNYECKas
HeIPUKOCHOBeHHOCTh (mental privacy) [Bublitz
2020:398-400]. Takum obpasom, cdepa mericTBUA
3TOrO IIpaBa OYEeHb IIMPOKA ¥ MO OONbIIeN JacTy
noBTOpsieT mpemiokenHsie M. Venkoit u P. An-
nopHo mpasa. K. babmui yTBep)xpaer, 4To HOBOE
IPaBoO Ha ICUXMYECKOe CaMOoOoIpefieieHNe OyneT
HPeACTaB/IATh CO00I IPOU3BOJHYI0 KOMOMHALINIO
OTJENIbHBIX, paHee 3aKpeIIeHHbIX IPaB 4eloBeKa,
a JMMEHHO: IIpaBa Ha yBaKeHME YaCTHOI >KMU3HU
U mpaBa Ha cBo6oxy Mbicu. OIZHAKO OH HacTanu-
BaeT Ha HeOOXOAVMMOCTY OT/e/IBHOTO 3aKpeIUIeHNA
HOBOTO IIPaBa, IIOCKOJIbKY OHO 00eCIeYNT Ty YLIYIO
3allNTY, YeM CYIeCTBYIOLIME TIpaBa.

ITo muenuto xe H. Iepy, nMeHHO IIpaBO Ha CBO-
00y MBICIM MOXHO IIOC/IEfJOBATE/IbHO MHTEp-
IpeTHPOBATh KaK IIPaBO, IPefOCTaB/IALIee BCe-
00beMITIONIYI0 3AIIUTY IICUXWYECKUX IIPOLIECCOB
I «JaHHbIX Mo3ra» [Hertz 2023:4].

A. JlaBana, pasBuBasg KOHLEIINIO «HENpo-
IpaB», BBICTYIIAET 3a NIPU3HAHME U HOPMATVBHOE
3aKpeIUIeHe IIpaBa Ha ICUXNYECKYIO IIeJIOCTHOCTD,
KOTOpOe OH OIIpefiefisieT KaK «BJIafieHus] MHIMBU-
IOM CBOUM IICMXWYECKUM COCTOSHMEM U JaHHBI-
MM CBOETrO MO3ra, 4YTOOBI 6e3 ero cormacus HUKTO
He MOI' 4YNMTaTh, PACIPOCTPAHATb WM U3MEHATDH
TaKe COCTOSHUA U JaHHBIE C IIeIbI0 BO3/IeICTBO-
BaTh Ha MHAMBIJA KaKuM-1mu60 obpasom» [Lavazza
2018:4].

Kaxk BUJHO 13 BbIIIEyKa3aHHOTO, Pa3BUTIE Hell-
POTEXHO/IOIMII co37aeT HeOOXOAMMOCTh Ooree Je-
TaJIbHOTO PACKPBITHA COAEP)KaHNSA IpaBa Ha IICU-
XMYECKYI0 LIeJIOCTHOCTb MMYHOCTU. Ecim rpanniml
Tela B L[e/IOM MOXHO OIPEMeNNTDb, a BBIABIICHME
¥ IIpefoTBpallleHNe IOCATATe/bCTB Ha HETO He BbI-
3bIBAET CYILIECTBEHHBIX PA3HOIIACHIL, TO C Pa3yMOM
fieria 00CTOAT MHaYe: CJIOXKHO ONPefe/IUTb, YTO MOJ-
nexurt samure [Istace 2023:214-217].

/13 mpuBeJeHHBIX BbILIE IPYMEPOB CIIEAYeT,
YTO B HAYYHOIl JJOKTPMHE IPeM/NaralTcs pasind-
Hble IOAXOAbl K GOPMYIMPOBKE 1 IIPABOBOMY 3a-
KpPeIUIeHNUIO TIpaBa Ha ICUXMYECKYIO IeIOCTHOCTD
mmyHocT. HecMoTps Ha pasnmnuma B [leTasax
¥ AKILIEHTaX, BCe MICCIelOBATE/N CXOAATCA B OJTHOM:
CTPEMUTE/IPHOE Pa3BUTHE HEMPOTEXHONOIUI YXKe
HOPOAV/IO KaueCTBEHHO HOBbIE BBI3OBBI B c(hepe 3a-
IIMTHI IIPaB Ye/oBeKa. B HacTosIee BpeMs KOHIeII-
VA LeTOCTHOCTY IMYHOCTI MOXKET CITY>KUTb OCHO-
BOJI /I 3aIUTBI OT YTPO3, CBA3AHHBIX C Pa3BUTHEM
HelipotexHonmoruit. IlpencraBnsercs 0060CHOBaH-
HbIM pacCMaTpUBaTh ICUXMYECKYIO IeOCTHOCTD

MockoBcKmii }KypHan mexayHapogHoro npasa - 3 - 2025



Javanshir M. Aliyev

HUMAN RIGHTS

KaK HeOTheMJIEMYIH YacTb OOIero NOHATUA Iie-
JIOCTHOCTM JIMYHOCTHM, AHAJIOTMYHO YXKe CIIOKMUB-
IeMycs B IIpaBe NOAXOAY K (M3MYeCKOl IenocT-
HOCTI. B cBA3M ¢ 5TUM IIe/1eco06pasHo yTOUYHeHMe
Y HOPMaTMBHOE 3aKpeIUIeHNe COleP>KaHUA ICUXN-
4eCKOI LIeJIOCTHOCTH C OIIOPOJI Ha CYIIECTBYIOLUE
IpaBOBbIe IPYHINIIBL, IPYMEHNMbIe K QU3M9eCKOi
LIe7IOCTHOCTY IMYHOCTH.

5. BeiBOJIBI

Cnoxuplieecs B MeX/yHapOJZHOM IIpaBe IIO-
HYMaHMe [e/IOCTHOCTU TMYHOCTY KaK KOHIIeIINH,
cocTosIIel 13 IpaBa Ha (QU3NYecKylo U IpaBa Ha
ICUXNYECKYI0 1I€IOCTHOCTb JIMYHOCTHU, CErOJH:A
H0/IBEP>KEHO HOBBIM BbI30BAM, CBA3aHHBIM C pa3BU-
THEM U BHeIpeHueM HelipoTexHonoruii. Heliporex-
HOJIOTMU U CBA3aHHAA C UX IPMMEHEHNEM 3alluTa
IIpaB 4e/IoBeKa [Al0T HOBOE HAaIlO/IHEHNE COfiepiKa-
HUIO IIPaBa Ha ICUXMYECKYIO 11€/IOCTHOCTD JTMYHO-
CTH B KOHTEKCTe eAMHCTBA PU3NYECKNX U IICHXITYe-
CKMX IIPOLI€CCOB Yel0BEYeCKOI0 OPraHyu3Ma.

OrtpenbHble yyeHble IPeJIaraloT pacCMaTpyUBaTh
«HeypompaBa» KaK HOBbIE IIpaBa, a OOIBIINHCTBO
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HUMAN RIGHTS MONITORING
UNDER EUROPEAN UNION
GENERALISED SCHEME OF PREFERENCES

INTRODUCTION. This article examines the
monitoring of human rights compliance in the
European Union’s Generalised Scheme of Preferences
(hereinafter GSP) programmes. It aims to analyse
how the European Union (hereinafter EU) uses
trade preferences as leverage to promote human
rights in developing countries, with a particular
focus on the effectiveness of monitoring mechanisms
and withdrawal procedures. The research objectives
include tracing the evolution of the EU GSP
programmes, examining the current monitoring
system, evaluating the recent case of Cambodia’s
partial withdrawal, and identifying both strengths
and limitations of the system along with potential

improvements.
MATERIALS AND METHODS. The research
employs  multiple  methodological — approaches,

including comprehensive document analysis of
EU regulations, particularly Regulation (EU) No
978/2012 governing the current GSP programmes,
and Commission Delegated Regulation (EU) No
1083/2013 detailing the withdrawal procedure. This
article utilises case study analysis focusing on the
recent partial withdrawal of trade preferences from
Cambodia due to systematic human rights violations,
particularly the dissolution of the Cambodia
National Rescue Party and the arrest of its leader,
Kem Sokha. Additionally, reports from the United
Nations (hereinafter UN) and International Labour
Organisation (hereinafter ILO) monitoring bodies,
as well as EU institutions, were examined to evaluate
the effectiveness of monitoring mechanisms. This
methodological framework allows for a systematic

102

assessment of both formal procedures and the
practical implementation of the EU’s human rights
conditionality in external trade relations.
RESEARCH RESULTS. The study reveals that
the EU monitoring system operates through a
multi-tiered approach, ranging from enhanced
engagement to initiating formal withdrawal
procedures. The Cambodia case demonstrates both
the merits and constrains of this system. Despite
years of engagement with the European Commission,
Cambodia’s human rights situation did not improve
sufficiently, resulting in a partial withdrawal of the
Everything But Arms (hereinafter EBA) programme
preferences, which affected approximately 20 % of
Cambodias exports to the EU. The study identifies
key merits of the monitoring system: the step-by-
step approach allows beneficiary countries time
to address violations; evidence-based assessments
from multiple sources promote objectivity; and the
potential for leverage creates economic incentives for
compliance. However, significant weaknesses include
insufficient  transparency, centralised decision-
making, disproportionate impacts on vulnerable
populations, and limited leverage when beneficiaries
have alternative markets.

DISCUSSION AND CONCLUSIONS. The analysis
suggests that while the EU’s GSP monitoring system
provides a framework for promoting human rights
through trade, substantial refinements are needed to
enhance its greater effectiveness. Recommendations
include establishing more defined expectations for
beneficiaries based on their specific circumstances,
increasing transparency through public hearings and
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disclosure of “issue lists”, conducting social impact
assessments before implementing withdrawals, and
coordinating with other developed countries to create
a unified approach. The EU system stands out for its
progressive GSP+ programme that employs a carrot
and stick approach, but it must balance leverage with
avoiding disproportionate impacts on vulnerable
populations in beneficiary countries.

KEYWORDS: European Union, EU, Generalised
Scheme of Preferences, GSP, human rights, labour
rights, human rights conditionality, human rights
monitoring, international trade, trade policy, trade
preferences,  developing  countries,  sustainable
development
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MOHUTOPUHI COBJIIOAEHWA TPAB
YENOBEKA B PAMKAX BCEOBLLEN
CUCTEMbI NMPE®EPEHLUNN
EBPOMNENCKOIo COIO3A

BBEIEHWE. Cmamovs uccrnedyem MOHUMOpuHe
cobnodenus npas uenosexa 8 pamxax Beceobuyeil cu-
cmemvl npegpeperyuti (danee — BCII) Eeponeiickozo
cotoza (0anee — EC). Llenv pabomvL — npoananusu-
posamv, kax EC ucnonvsyem mopzosvie npeepe-
Uuu 0715 NPOOBUNEHUS NPAB Hesl06eKa 6 PA36UBAID-
wuxcs  cmpanax, yoenas o0coboe  BHUMAHUE
appexmusHocmuU  MeXAHUIMO8 — MOHUMOPUHZA
u npouyedyp ommenol npedepenyuii. 3adauu uccne-
008aHUS BKIIOUAIOM: U3YHeHUe IMAN06 PA3BUMUS
npoepamm BCII EC; ananu3 HoiHewiHeli cucmembl
MOHUMOPUH2A; OUeHKY HeOABHe20 CIy4as HacmuY-
Ho20 om3viea npedeperyuti y Kamboowu; a makce
BvLAIBTIEHUE CULHBIX U CIAObIX CMOPOH CUCHEMb
¢ NPeONoOHeHUAMU NO ee Yy HUEHUIO.

Moscow Journal of International Law - 3 - 2025

MATEPUAJIBI M METOJBI. Jccnedosarue ocHo-
8aHO HA KOMOUHAUUU Mern0006, BKIIOUASL AHATIU3
dokymenmos EC, maxux xax Peenamenm (EC)
Ne 978/2012 (ocHosa mexywux npoepamm BCII)
u Jleneeuposannviti peenamenm Komuccuu (EC)
Ne 1083/2013 (demanusayus npouedypvl ommeHvl
npegepenyuii). B pamkax ketic-cmaou 6vin u3yuer
HedaeHULl 0M3bl6 HACTNU MOP20BbLX Npedeperyuil y
Kamboomu 6 ceéa3u ¢ maccosvimu HapyuieHUAMU
npaes uenosexa 6 cmpae, 6 HACMHOCMU, POCHYCKOM
Ilapmuu HAUUOHANLHOZ0 CNACEHUS U APeCoM ee
nudepa Kem Coxxa. JononHumenvHo usyueHot 00-
K1a0bl MOHUMOPUH208bIX opearos Opzanusayuu
O6veounennvix Hayuii (0anee - OOH), MesxoyHa-
poonoti  Opeanusayuu Tpyoa (danee - MOT)
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u uncmumymoe EC 6 uensax oyenxu apgexmusHo-
cmu  moHumopurea. Takoii 1no0xo0 noseongem
CUCIEMHO OUeHUMb Kak BopmanvHole npoueoypol,
mMax u npaKmu4eckyro peanusanyuro 06ycnosneHHo-
cmu (KOHOUKUOHATILHOCMUL) NPa6 Henosexka 6 mop-
206011 nonumuxe EC.

PE3YJIBTATBI UCCIIEHOBAHMUA. Vccnedosa-
Hue nokasano, umo cucmema monumopunea EC uc-
Nonb3yerm MHO20YPOBHEBbLLL 100X00: O YCUNIEHHO20
nonUmMu4eck020 0uanoza 00 HopmanvHoti npoyedy-
pot ommenvt npegpeperyuii. Cryuaii Kambooxu npo-
0eMOHCMPUPOBAN KAK CUTbHble CIMOPOHbL, MAK
U o2paHudeHus cucmemvl MoHumopurea. Hecmo-
mps Ha mHozonemHuue ycunus Esponeiickoil komuc-
CUU, CUMYAUUS C NPAAMU 4enoseKa 6 CHpaHe He
YAYHUIUTIACh, 4IMO NPUBENO K YACHUUHOL OmMeHe
npegeperyuii 6 pamkax npozpammul «Bce, kpome
opyxcus» (0anee - EBA), samponysuieii oxono 20%
axcnopma Kambooxcu 6 EC. CunvHvie crmopoHbl cu-
cmembl: N03MANHbILL N00X00 daem CpaHam epems
HA UCnpaeneHue HAPyuileHull; oyeHKa Ha OCHOBe
0GHHDIX U3 WUPOKO20 KPY2a UCMOYHUKOS NOBbIUAG-
em 00veKMUBHOCHY; IKOHOMUUECKUEe CIUMYIIDL
cnocobcmeytom cobnroderuto npas uenosexa. O0Ha-
KO 6bL67IEHbL U K/I04eBble He0OCMAMKI: HENONHASL
Npo3pauHoCcMy, UeHMPAnU308aHHoe NPUHAMUe pe-
WleHutl, — HenponopyuoHanvHoe  6030elicneue
HA YA36UMbLE 2PYNNbL U 02PAHUYEHHOE BNIUAHUE NPU
HATUYUU Y cmpan-beHeduyuapos 0ocmyna K ano-
MePHAMUBHBIM PHIHKAM.

OBCYXXJIEHUE U BBIBOIDBI. IIposedenHuviii
AHATIU3 103BOJIAEM YMBEPHOAmy, 4mo, XOms Cu-
cmema monumopurea BCIT EC co3daem ocHosy 07
NPOOBUIEHUS NPA6 Hes06eKA Hepe3 mMopzosyo no-
JIUMUKY, 0717 6onvuleti IpdexmusHocmu Heobxo0u-
Mbl cyujecnéenHvle  ynyuuieHus. Pekomendauuu
BKTIIOHAIOM: YCIAHOB/IEHUE YeMKUX OMUOAHUT no
nposedeHuto pedopm, HaANPABNEHHbIX HA YLy uleH e
cumyayuu ¢ npaseamu 4enoeexd, O CMPAH

1. Introduction

An intersection between trade and human rights
(especially, labour rights) has become a hot topic in
academic and professional discourse in recent dec-
ades [Cottier 2002:111; Ibrahim 2013:321; Delgado
2019:455; Cline 2023]. In our highly globalised and
interconnected world, liberalised international trade
is a steam engine for economic development. At
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C yHemom ux IKOHOMUUECKoti U COUUANLHOLL cumya-
Yuu, NosvluleHUe NPO3PAUHOCU Uepe3 nposedeHue
NYOTUUHDLX CLYWAHUTL U PACKPLIMUE «CHUCKO8 Npo-
Orem»; nposedeHue OUEHOK COUUANLHLIX NOCTIeO-
cmeuti 00 ommeHvl npedepertyuii; KOOPOUHAUUIO ¢
Opyaumu passumoimu crmpaHamu 015 6vblpabomxu
edurnozo nooxooa. Ipoepamma BCII+ evidensemcs
UCNONb306aHUeM N00X00A KHYMA U NPAHUKA, 00HA-
ko EC neobxodumo Ganamcuposamv mexoy upes-
MePHBIM 0as/IeHUeM U MUHUMUSAUUET] He2AMUBHDIX
nocnedcmeuti 07 yA36UMBIX 2PYNN 8 CMpPAHAX-
beredpuyuapax.

K/IIIOYEBBIE CJIOBA: Esponeiickuii corws, EC,
Bceobujas cucmema npegpeperyuii, BCII, npasa ue-
7108eKa, mpyoosvle npasa, 00ycno81eHHOCb NPas
ues06eKa, MOHUMOPUHe COOMI00EHUS NPAs Hesnose-
Ka, MeH0YHAPOOHAS MOP206IISL, MOP208AS NONUMU-
ka, mopeosvle npedepeHyul, PA3BUBAOULUECS
cmparbvl, ycmoiiuueoe pazsumue

I DU TUPOBAHUA: JKunkun A.C. 2025. Mo-
HUTOPMHT COOMIOfEHNA IIPaB YeloBeKa B paMKax
Bceobeit crucremsr npedepentmit EBpormeiickoro
coto3a. - MocKkoBcKull HypHAn MexOyHapoOH020
npasa. Ne 3. C. 102-118. DOIL https://doi.
org/10.24833/0869-0049-2025-3-102-118

Asmop evipaxcaem npU3HAMENvHOCMb 00UeHIYy
Kagedpvl mpy006020 u coyuanvHozo npasa Cankm-
IlemepOypeckoz0 20cy0apcmeentoz0 yHusepcume-
ma, kanouoamy ropudueckux Hayx Enene Bauecna-
8o6He ColueHKo 3a 0KA3aHHOe HayuHoe B00XHOBEHUe
U BHUMAMETbHbLE PEKOMEHOAUUL, KOMOPble CHOCO6-
cmeosanu 6onee 2ny60KOMY OCMBICIIEHUIO MeEMbl
UCce008aHUs.

Asmop 3agengem 06 OmMCymcmeuu KoH@Prukma
UHmMepecos.

the same time, the liberalisation of trade may lead
not only to positive outcomes in terms of economic
growth but also to social injustices, trade imbalances,
and unequal exchange [Parikh 2004:11; Rojas-Valle-
jos, Turnovsky 2017:623-624]. It has to be ensured
that, in the course of economic interactions between
nations, fundamental human rights are not neglected
or undermined. Contemporary trade policy has a
range of tools at its disposal regarding advancing hu-
man rights through trade in developing countries.
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The Generalised Scheme of Preferences (GSP)
programmes are examples of human rights condi-
tionality in trade'. The GSP allows developed coun-
tries to decrease or fully eliminate trade barriers, like
tariffs and quotas, in favour of developing countries.
This instrument has a unilateral and non-reciprocal
nature. The GSP has the potential to stimulate eco-
nomic growth and reduce poverty in the beneficiary
developing countries. Despite being primarily an
economic tool, it may also contribute to better pro-
tection of human rights (a non-trade objective). This
non-trade objective can be achieved via the condi-
tionality mechanism in the GSP programmes. It sets
compliance with international human rights stand-
ards as a condition for receiving preferential access
to developed countries’ markets.

Under the EU’s GSP programmes, participating
countries are required to ratify and effectively im-
plement relevant UN/ILO conventions (positive con-
ditionality), or at least not to systematically violate
human and labour rights (negative conditionality),
and in return receive preferential access for their
goods and services to the EU Single Market. The ef-
fectiveness of such conditions relies on the ability to
properly monitor and effectively address the issues
of human rights arising in participating states.

2. Evolution of the EU GSP programmes

The European Union (then the European Com-
munities) was the first jurisdiction in the world to
introduce GSP in 19712 This happened shortly after
the GATT signatories approved a waiver from the
“Most-Favoured-Nation” principle in favour of de-

veloping countries. The EU’s GSP is derived from
the Union’s obligation to promote and protect hu-
man rights in all aspects of its external relations, in-
cluding trade policy (modern-day Article 21 of the
Treaty on European Union (TEU))’. More than half
a century has passed since those times, and both
the EU and its GSP programmes have evolved and
changed significantly.

The Common Commercial Policy (CCP), also
known as the EU Trade Policy, was fully introduced
in 1968 [Sapir 1992:1491]. As part of the CCP, the
Member States delegated their trade policy powers
to the Union’s exclusive competence (modern-day
Articles 3 and 207 of the Treaty on the Function-
ing of the European Union (TFEU))*. Nowadays, the
European Commission and its Directorate-General
for Trade are responsible for coordinating EU trade
policy. For these reasons, the EU’s GSP is centrally
managed by the Union rather than by individual EU
Member States.

The EU’s first GSP programme began in 1971
and lasted ten years, until 1981°. The programme
was extended for an additional ten years, from 1981
to 1991°. These two first cycles did not include any
form of human rights or sustainability conditional-
ity’. Positive conditionality was introduced only in
1991, when the EU decided to provide incentives to
several Latin American countries to stimulate com-
bating drug trafficking [Beke, Hachez 2015:188].

In January 1995, the Union adopted Council
Regulation (EC) No 3281/94 for industrial prod-
ucts and Council Regulation (EC) No 1256/96 for
agricultural products®. The possibility of suspend-
ing benefits under GSP programmes due to forced
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' European Commission: Generalised Scheme of Preferences. URL: https://policy.trade.ec.europa.eu/development-and-
sustainability/generalised-scheme-preferences_en (accessed date: 30.12.2024).

2 Generalised System of Preferences (GSP). EUR-Lex. URL: https://eur-lex.europa.eu/EN/legal-content/glossary/
generalised-system-of-preferences-gsp.html (accessed date: 03.01.2025).

3 Consolidated version of the Treaty on European Union. EUR-Lex. 2024. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:02016M/TXT-20240901 (accessed date: 03.01.2025).

4 Consolidated version of the Treaty on the Functioning of the European Union. EUR-Lex. 2024. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:02016E/TXT-20240901 (accessed date: 03.01.2025).

> Generalised System of Preferences: Handbook on the Scheme of the European Union. Fifth Edition. Geneva: United
Nations Conference on Trade and Development (UNCTAD). 2022. P. 6. URL: https://unctad.org/system/files/official-
document/itcdtsbmisc25rev5_en.pdf (accessed date: 03.01.2025).

5 Ibid.

7 Council Regulation (EEC) No 3835/90 of 20 December 1990 amending Regulations (EEC) No 3831/90. (EEC) No 3832/90
and (EEC) No 3833/90 in respect of the system of generalised tariff preferences applied to certain products originating
in Bolivia, Colombia, Ecuador and Peru. EUR-Lex. 1990. URL: http://data.europa.eu/eli/reg/1990/3835/0j (accessed date:
03.01.2025).

8 Council Regulation (EC) No 3281/94 of 19 December 1994 applying a four-year scheme of generalized tariff preferences
(1995 to 1998) in respect of certain industrial products originating in developing countries. EUR-Lex. 1994. URL: https://
eur-lex.europa.eu/eli/reg/1994/3281/0j (accessed date: 03.01.2025); Council Regulation (EC) No 1256/96 of 20 June 1996
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labour was introduced for the first time (ILO Con-
ventions 29 and 105) [Zamfir 2018:2]°. This addi-
tion marked the debut of negative conditionality.
The GSP programmes were extended from July 1999
to December 2001 by Council Regulation (EC) No
2820/98".

Starting January 1, 2002, the updated Coun-
cil Regulation (EC) No 2501/2001 stated that tariff
preferences could be temporarily withdrawn if any
of the standards outlined in the ILO Declaration on
Fundamental Principles and Rights at Work (1998)
were seriously and consistently violated". In other
words, the negative conditionality was expanded to
include not only compliance with the abolition of
forced labour, but also other core labour standards.

Furthermore, special incentive arrangements for
the protection of labour rights and the environment,
as well as separate terms for LDCs, were imple-
mented. Unlike general arrangements, the former
required developing countries to file an application
to claim benefits and provide evidence that their na-
tional legislation complies with the labour standards
or/and standards for tropical forest management.
The latter was a specially designed GSP programme
for LDCs that eliminated all tariffs except for weap-
ons and ammunition (now known as Everything But
Arms).

In 2005, the EU’s GSP programmes were re-
vised'? following the WTO Appellate Body report
(EC - Tariff Preferences, 2004), in which the spe-
cial arrangements to combat drug production and
trafficking were found to be non-compliant with
Article I of the GATT". The report argued that dif-
ferentiation between developing countries can only
be justified when there are legitimate development
needs, the preferences are appropriate, and available
to all countries [Bartels 2005:482]. Moreover, a new
programme was introduced known as GSP+. This
programme provides beneficiary countries with ad-
ditional bonuses under the condition that they ratify
and effectively implement an extended number of
conventions on human rights, environmental pro-
tection, and good governance'“.

As for the first half of 2025, the current EU’s GSP
programmes are governed by Regulation (EU) No
978/2012 of 25 October 2012, which has been in force
since 2014'. As a result of the reform, the total num-
ber of beneficiary countries was reduced from 177
to 99 due to new stricter eligibility requirements (as
of 2014) [Van Der Loo 2022:3]. For instance, neither
GSP beneficiaries that concluded free trade agree-
ments (FTAs) with the EU nor nations that the World
Bank designated as high-income or upper-middle-
income for three years in a row remained eligible.

applying multiannual schemes of generalized tariff preferences from 1 July 1996 to 30 June 1999 in respect of certain
agricultural products originating in developing countries. EUR-Lex. 1996. URL: https://eur-lex.europa.eu/eli/reg/1996/1256/
oj (accessed date: 03.01.2025).

® (€029 - Forced Labour Convention, 1930 (No. 29). NORMLEX. 1930. URL: https://normlex.ilo.org/dyn/nrmlx_en/f?p
=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029 (accessed date: 03.01.2025); C105 - Abolition of Forced Labour
Convention, 1957 (No. 105). NORMLEX. 1957. URL: https://normlex.ilo.org/dyn/nrmix_en/f?p=1000:12100:0::NO::P12100_
ILO_CODE:C105 (accessed date: 03.01.2025).

1 Council Regulation (EC) No 2820/98 of 21 December 1998 applying a multiannual scheme of generalised tariff preferences
for the period 1 July 1999 to 31 December 2001. EUR-Lex. 1998. URL: https://eur-lex.europa.eu/eli/reg/1998/2820/0j
(accessed date: 03.01.2025).

" Council Regulation (EC) No 2501/2001 of 10 December 2001 applying a scheme of generalised tariff preferences for
the period from 1 January 2002 to 31 December 2004. EUR-Lex. 2001. URL: http://data.europa.eu/eli/reg/2001/2501/0j
(accessed date: 02.01.2025); ILO Declaration on Fundamental Principles and Rights at Work (1998), as amended in 2022.
NORMLEX. 1998. URL: https://normlex.ilo.org/dyn/nrmlx_en/f?p=1000:62::NO:62:P62_LIST_ENTRIE_ID:2453911:NO
(accessed date: 03.01.2025).

12 Council Regulation (EC) No 980/2005 of 27 June 2005 applying a scheme of generalised tariff preferences. EUR-Lex. 2005.
URL: http://data.europa.eu/eli/reg/2005/980/0j (accessed date: 03.01.2025).

3 European Commission: WT/DS246 — European Communities — Conditions for the granting of tariff preferences to
developing countries. URL: https://policy.trade.ec.europa.eu/enforcement-and-protection/dispute-settlement/wto-
dispute-settlement/wto-disputes-cases-involving-eu/wtds246-european-communities-conditions-granting-tariff-
preferences-developing-countries_en (accessed date: 02.01.2025).

* European Commission: The EC Special Incentive Arrangement for Sustainable Development and Good Governance
(GSP+) 2009-2011. 2008. URL: https://ec.europa.eu/commission/presscorner/detail/en/MEMO_08_777 (accessed date:
02.01.2025).

> Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012 applying a scheme of
generalised tariff preferences and repealing Council Regulation (EC) No 732/2008 (as amended 01.01.2025). EUR-Lex. 2012.
URL: http://data.europa.eu/eli/reg/2012/978/2025-01-01 (accessed date: 03.01.2025).
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Current Regulation (EU) No 978/2012 of-
fers three GSP programmes: Everything But Arms
(EBA), which is designed to help the least developed
countries (LDCs); Standard GSP, which is automati-
cally given to low- and middle-income develop-
ing countries; and GSP+, which is an incentive for
Standard GSP countries that showed even more
commitment to sustainable development by ratify-
ing and effectively implementing additional conven-
tions.

Moreover, the 2012 GSP Regulation once again
expanded negative conditionality, allowing tempo-
rary withdrawal of benefits for serious human rights
violations, prison labour exports, lapses in interna-
tional agreements on terrorism and money launder-
ing, persistent unfair trade practices, and infringe-
ment of fisheries agreements’S.

The procedural dimension of granting the GSP+
status is further clarified by Commission Delegated
Regulation (EU) No 155/2013", which supplements
Regulation 978/2012. This delegated act details the
formal requirements for applications, including
documentation of ratification of the relevant UN/
ILO conventions, binding undertakings by the re-
questing country, and acceptance of transparency
and monitoring obligations. It also establishes dead-
lines, most notably a six-month period for the Com-
mission to assess an application, as well as defines
procedural guarantees such as access to the consti-
tuted file, disclosure of essential facts, and the pos-
sibility of hearings (including the involvement of the
Hearing Officer). In this way, Regulation 155/2013
provides the necessary procedural framework com-

plementing the substantive conditionalities of the
GSP Regulation and the practice developed under
the Commission’s monitoring.

The European Commission proposed an updated
GSP Regulation in September 2021 to improve cur-
rent programmes and monitoring processes.'® The
proposal added four human/labour rights conven-
tions, one targeting organised crime, and updated
one climate change convention. It expanded negative
conditionality for EBA and Standard GSP beneficiar-
ies to all 32 conventions, including good governance
and the environment.

The Council adopted its negotiating mandate on
the revised GSP regulation, allowing negotiations
with the European Parliament19. The Council sup-
ported the Commission’s migration and readmis-
sion clause, but negotiations were not concluded due
to polarised positions between the Council and the
European Parliament on this issue®. For this reason,
the Parliament agreed to extend the existing GSP
Regulation until December 31, 2027*'. Amnesty In-
ternational and other civil society organisations are
urging the Council to reconsider tying trade prefer-
ences for GSP beneficiaries to cooperation with the
EU on immigration and readmission*. The current-
ly-in-force and proposed GSP programmes are the
results of a long evolution since the programmes
have been revised multiple times to reflect progress
in trade policy, as outlined above.

In sum, the legal basis that links the GSP pro-
grammes to the EU’s normative framework is
two-tiered. At primary-law level, the Treaties set the
Union’s external-action objectives (including the
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¢ Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012 applying a scheme of
generalised tariff preferences and repealing Council Regulation (EC) No 732/2008 (as amended 01.01.2025).

7 Commission Delegated Regulation (EU) No 155/2013 of 18 December 2012 establishing rules related to the procedure
for granting the special incentive arrangement for sustainable development and good governance under Regulation (EU)
No 978/2012 of the European Parliament and of the Council applying a scheme of generalised tariff preferences. EUR-Lex.
2013. URL: http://data.europa.eu/eli/reg_del/2013/155/0j (accessed date: 03.01.2025).

'® Proposal for a Regulation of the European Parliament and of the Council on applying a generalised scheme of tariff
preferences and repealing Regulation (EU) No 978/2012 of the European Parliament and of the Council. EUR-Lex. 2021. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:0579:FIN (accessed date: 04.01.2025).

' European Council: Council approves reinforced rules on granting trade preferences to developing countries. 2022. URL:
https://www.consilium.europa.eu/en/press/press-releases/2022/12/20/council-approves-reinforced-rules-on-granting-
trade-preferences-to-developing-countries/ (accessed date: 04.01.2025).

2 European Parliament: Review of the Generalised Scheme of Preferences (GSP) Regulation | Legislative Train Schedule.
2024. URL: https://www.europarl.europa.eu/legislative-train/theme-an-economy-that-works-for-people/file-new-gsp-
regulation?sid=9001 (accessed date: 04.01.2025).

21 European Parliament: GSP rollover is good news, but negotiations must continue. 2023. URL: https://www.europarl.
europa.eu/news/en/press-room/20231120IPR12406/gsp-rollover-is-good-news-but-negotiations-must-continue-meps-
say (accessed date: 04.01.2025).

2 Joint Letter from the NGOs to the Members of the Council of the European Union. 27 February 2023. Amnesty
International et al. URL: https://www.amnesty.eu/wp-content/uploads/2023/03/Joint-letter_GSP-reform_readmission-
conditionality_updated-28.02.23.pdf (accessed date: 04.01.2025).
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promotion of human rights and the rule of law) and
allocate the Common Commercial Policy as an ex-
clusive EU competence. At secondary-law level, the
basic GSP Regulation defines the architecture of the
schemes (EBA/Standard/GSP+), sets human-rights
and labour conditionality, and provides for moni-
toring and temporary withdrawal. These rules are
further operationalised by delegated/implementing
acts that lay down procedural guarantees (informa-
tion-gathering, right to be heard, assessment steps)
and by an allocation of institutional roles (Commis-
sion as monitor and initiator of measures, EEAS as
co-lead for dialogues and missions, Member States
within the GSP Committee for scrutiny, and the Eu-
ropean Parliament for oversight).

3. EU monitoring system

The EU GSP Regulation currently in force (2012),
as well as the Commission’s Proposal, includes three
GSP programmes: Everything But Arms (EBA),
Standard GSP, and GSP+. As previously explained,
while Standard GSP and EBA are based on negative
conditionality, GSP+ also includes positive condi-
tionality, binding beneficiaries to 1) ratify and ef-
fectively implement the twenty-seven conventions;
2) comply with the reporting requirements; and
3) cooperate with the Commission in its monitoring
efforts (Article 9)%.

Compliance with these obligations is strictly
monitored by the European Commission and the
European External Action Service (EEAS), consider-
ing the reports of ILO/UN bodies and insights from
civil society and other stakeholders (Article 14).

The preferential access to the European single
market under all the EU GSP programmes, among
other reasons, may be suspended for all or a par-
ticular group of products in case of persisting and
systematic violations of principles stipulated in the
core human and labour rights UN/ILO Conventions

listed in Annex VIII of the Regulation (Article 19).
Nevertheless, such suspensions are only executed
after warnings and opportunities to address the hu-
man rights issues. The Regulation of 2012, as well
as the diplomatic practice of the European Com-
mission and the EEAS, contains a step-by-step pro-
cedure that aims to efficiently restore human rights
conditions in the countries under concern. Such a
multi-staged procedure reserves the trade prefer-
ence withdrawal as the “last resort” measure in case
of severe violations. This section follows the stages
(enhanced engagement > procedure for temporary
withdrawal of preferences), exemplifying them based
on the Cambodia case.

3.1. Enhanced engagement

The European Commission has developed a com-
prehensive system of interaction with the GSP+ ben-
eficiaries regarding the monitoring and reporting on
human rights concerns. In 2015, as was introduced
in Trade for All Communication, the Commission
expanded this system to the Standard GSP and EBA
countries*. The system is informally known as en-
hanced engagement, as it is not directly mentioned
in the Regulation of 2012. This stems from estab-
lished diplomatic practice (GSP+) and an aspira-
tion to intensify the dialogue with specific Standard
GSP/EBA recipients in areas where the EU can play
a pivotal role in preventing and combating human
rights atrocities™. This is particularly relevant for the
Standard GSP/EBA countries with a high volume of
trade, like Cambodia (exports to the EU).

Enhanced engagement serves as the first step,
aiming to avoid the activation of the formal tempo-
rary withdrawal procedure as indicated in Article
19. By means of enhanced engagement, the Europe-
an Commission requests that government officials
introduce solutions and take concrete measures to
address systemic issues in upholding fundamental
human rights. It is expected that the participating

3 Hereinafter, the articles of this Regulation shall be cited throughout the text unless otherwise specified: Regulation (EU)
No 978/2012 of the European Parliament and of the Council of 25 October 2012 applying a scheme of generalised tariff
preferences and repealing Council Regulation (EC) No 732/2008 (as amended 01.01.2025).

2 Communication from the Commission to European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. Trade for All: Towards a more responsible trade and investment policy. 14
October 2015. COM(2015) 497 final. P. 19. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC
0497&from=en (accessed date: 05.01.2025).

% |bid.

% European Commission: Trade-Human Rights — withdrawal of Cambodia’s preferential access to the EU market —
Factsheet. 2020. P. 1. URL: https://circabc.europa.eu/rest/download/02ab82d2-6152-46f4-9b00-a95c950d386d (accessed
date: 05.01.2025).
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states will take action that results in noticeable ad-
vancements in the near future or, if the concerns are
more delicate and complex, over the foreseeable fu-
ture?’.

According to the Commission, enhanced en-
gagement expands upon the suggestions and find-
ings of the UN and ILO monitoring bodies tasked
with supervising the application of the fifteen hu-
man rights agreements listed in the Regulation®.
Information from other stakeholders is also taken
into consideration, including civil society organi-
sations”. The contribution of these actors makes it
easier for the Commission to evaluate the adherence
to the international agreements’ tenets in an unbi-
ased and open manner. Nevertheless, such informa-
tion from the stakeholders does not legally bind the
Commission or any other EU bodies while deciding
on preference withdrawal. This fact reminds us that
the contemporary model of GSP human rights con-
ditionality is unilateral in nature and under the full
discretion of a granting state.

During the enhanced engagement, a “list of is-
sues” is presented to the countries, and they are re-
quested to respond30. This is supplemented by for-
mal and informal consultations with governmental
officials and other stakeholders in the concerned
state’’. Correspondence and discussions on progress
made and to be made are the driving force behind
the process. Furthermore, on-ground monitoring
missions may be dispatched®”. Enhanced engage-
ment may result in the creation of approved action
plans (with goals and deadlines) with regard to par-
ticular concerns [Zerk, Beacock 2021:32]. The Com-
mission, together with the EEAS, publishes biennial
reports addressed to the European Parliament and

the Council on GSP (Article 14). A report explains
the current issues in all GSP+ countries, as well as
Standard GSP/EBA under the enhanced engage-
ment.

In 2020, the Commission introduced a new
complaint system for reporting breaches of Trade
and Sustainable Development commitments under
trade agreements and GSP requirements (Single En-
try Point (SEP)). The Commission implemented this
system to enhance the ease of obtaining crucial in-
formation about these violations*. For human rights
issues, the complainant must give details of the im-
pact and seriousness of the alleged breach (for more
details, see the recommendation on the SEP below).
If the Single Entry Point team finds that there may
have been a violation of the GSP Regulation that
may have led to the withdrawal of GSP preferences
(Articles 15 or 19), information about the violation
will be published on the Commission’s website*.
The content will include the most important infor-
mation on the topic raised, but it will not disclose
how the violation was discovered™®.

In order to better analyse the monitoring and
withdrawal processes under the Regulation of 2012,
the method of case studies is applied. The case of
Cambodia is quite prominent in this regard, taking
into consideration that it is the most recent case of
benefit withdrawal as of 2025. Moreover, it was the
first time when the European Commission decided
to withdraw preferences partially, in contrast to its
previous practice of full withdrawal. Since Cambo-
dia is one of the Least Developed Countries (LDCs)
classified by the United Nations®, it was granted the
most advantageous scope of trade preferences under
the EBA programme.

2 European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2020) 19 final. 2020. P. 1. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020SC0019&qid=1675788126097&from=EN (accessed date: 05.01.2025).

% |bid. P. 2.
» |bid.

%0 GSP Platform: Everything But Arms. URL: https://gspplatform.eu/everything-but-arms (accessed date: 05.01.2025).

31 lbid.
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32 European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2020) 19 final. 2020. P. 2.

3 European Commission: Commission launches new complaints system to fight trade barriers and violations of sustainable
trade commitments. 2020. URL: https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_20_2134/
IP_20_2134_EN.pdf (accessed date: 05.01.2025).

3 European Commission: Operating guidelines for the Single Entry Point and complaints mechanism for the enforcement
of EU trade agreements and arrangements. 2023. P. 4. URL: https://trade.ec.europa.eu/access-to-markets/en/form-assets/
operational_guidelines.pdf (accessed date: 05.01.2025).

3 |bid.

3 UNCTAD: UN List of Least Developed Countries. URL: https://unctad.org/topic/least-developed-countries/list (accessed
date: 05.01.2025).
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The Council voiced serious concern about the
decline of democracy, respect for human rights, and
the rule of law in its Conclusions on February 26,
2018, noting the growing persecution of the oppo-
sition, the media, and trade unions®. The Council
condemned the actions taken by the Cambodian
government against the members of the dissolved
Cambodian National Rescue Party (CNRP), espe-
cially the detention of CNRP leader Kem Sokha. The
Council demanded the reinstatement of the elected
CNRP officials, the release of Kem Sokha, and the
reversal of the CNRP’s dissolution®. In light of the
GSP Regulations provisions, the Council encour-
aged the Commission to intensify its engagement
with Cambodia and to augment its monitoring of
the situation®.

The European Parliament raised similar con-
cerns in its Resolution dated September 13, 2018,
reminding the government of Cambodia that it has
a duty to uphold democratic values and social rights,
which are a crucial part of the EU-Cambodia Coop-
eration Agreement and the requirements under the
EBA™. The Parliament also urged the Commission
to examine potential consequences in light of the
trade advantages enjoyed by Cambodia*'.

These calls from major EU bodies, accompa-
nied by various official reports from the UN Hu-
man Rights Council®, persuaded the Commission
to initiate the enhanced engagement with Cambo-

dia. Additionally, this involved heightened commu-
nication and oversight, with a fact-finding visit to
the country undertaken in July 2018*. On October
10, 2018, a “camera” style hearing of the European
Parliament’s International Trade (INTA) Committee
featured a thorough discussion of the conclusions
of the fact-finding mission*. Under Rule 210a of
the Rules of Procedure of the European Parliament,
this format of consultation is designed for consider-
ing confidential information®. Thus, the recording
is not publicly available, and unauthorised visitors
were asked to leave the room by the chairperson®.

3.2. Procedure for the temporary withdrawal
of preferences

The procedure for the temporary withdrawal of
tariff preferences is detailed in another source of
EU law: Commission Delegated Regulation (EU)
No 1083/2013 of 28 August 2013*. Under the provi-
sions of the Commission Delegated Regulation, the
Commission must consider any kind of information
it finds essential. Third parties may also submit writ-
ten comments. The Commission considers those
third parties’ positions if there is sufficient evidence
to support them (Article 1). At the same time, the
right to a hearing before the Commission is granted
to the relevant beneficiary countries as well as other
parties who have correctly filed information backed
by adequate proof (Article 4).

37 European Council: Council conclusions on Cambodia. 6416/18. 2018. P. 2. URL: https://data.consilium.europa.eu/doc/
document/ST-6416-2018-INIT/en/pdf (accessed date: 05.01.2025).

3% |bid. P. 3.
¥ |bid.

40 European Parliament: Resolution of 13 September 2018 on Cambodia, notably the case of Kem Sokha. 2018/2842(RSP).
2018. URL: https://www.europarl.europa.eu/doceo/document/TA-8-2018-0346_EN.html (accessed date: 05.01.2025).

4 Ibid.

42 UN Human Rights Council: Role and achievements of the Office of the United Nations High Commissioner for Human
Rights in assisting the Government and people of Cambodia in the promotion and protection of human rights. A/
HRC/36/32. 2017. URL: https://documents.un.org/api/symbol/access?j=G1724105&t=pdf (accessed date: 05.01.2025); UN
Human Rights Council: Report of the Special Rapporteur on the situation of human rights in Cambodia. A/HRC/39/7.2018.
URL: https://documents.un.org/api/symbol/access?j=G1824954&t=pdf (accessed date: 05.01.2025).

4 European Commission: Cambodia: EU mission assesses human rights and labour situation. 2018. URL: https://ec.europa.
eu/commission/presscorner/detail/en/ip_18_4467 (accessed date: 05.01.2025).

4 A letter from Ramon Tremosa i Balcells (ALDE) to the Commission. 22 August 2018. E-004308/18. URL: https://www.
europarl.europa.eu/RegData/questions/reponses_qe/2018/004308/P8_RE(2018)004308_EN.pdf (accessed: 05.01.2025).

4 Rule 210a: Procedure for the consultation by a committee of confidential information in a committee meeting in camera.
Rules of Procedure of the European Parliament. 2019. URL: https://www.europarl.europa.eu/doceo/document/RULES-8-
2019-03-25-RULE-210-1_EN.html (accessed: 05.01.2025).

4 European Parliament: INTA Committee Meeting — Multimedia Centre. 2018. URL: https://multimedia.europarl.europa.
eu/en/webstreaming/event_20181010-0900-COMMITTEE-INTA?start=181010083818&end=181010083849&audio=en
(accessed: 05.01.2025).

4 Commission Delegated Regulation (EU) No 1083/2013 of 28 August 2013 establishing rules related to the procedure
for temporary withdrawal of tariff preferences and adoption of general safeguard measures under Regulation (EU) No
978/2012 of the European Parliament and the Council applying a scheme of generalised tariff preferences. EUR-Lex, 2013.
URL: https://eur-lex.europa.eu/eli/reg_del/2013/1083/0j (accessed date: 05.01.2025).
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With regard to Cambodia, the Commission con-
cluded after consulting the Generalised Preferences
Committee that there was enough proof to initiate
the process of temporarily removing the country’s
EBA tariff privileges on February 11, 2019*. The ev-
idence suggested grave and persistent violations of
the core provisions of UN/ILO Conventions®.

The withdrawal procedure began with the pub-
lication of the Notice of Initiation on February 12,
2019, which launched a six-month monitoring
and evaluation period®. On March 19-20, 2019, a
high-level Commission/EEAS delegation travelled
to Cambodia as part of political dialogue with the
Cambodian government®’. Another Commission/
EEAS fact-finding expedition to evaluate the situ-
ation with human rights was held on June 3-10,
2019°%. The Commission collected all relevant data
throughout the monitoring and evaluation period,
including observations from industry, civil society
groups, UN and ILO monitoring bodies, and Cam-
bodian governmental institutions®.

On August 12, 2019, the monitoring and evalu-
ation period elapsed. The Commission sent Cam-
bodia its report of findings and conclusions on No-
vember 12, 2019. Commentary from Cambodia was
received on December 12, 2019%.

On February 12, 2020, the Commission enacted
a Delegated Regulation on the temporary and par-
tial removal® of tariff benefits given to Cambodia
under the EBA*. The Regulation is in effect starting
on August 12, 2020”. Even though the procedure for
temporary withdrawal of preferences has been con-
cluded, the stage of enhanced engagement continues

to apply to Cambodia. As indicated in Commission
Delegated Regulation (EU) 2020/550 of 12 February
2020, which enacted the partial benefit suspension,
the Commission will keep monitoring the situa-
tion in Cambodia, particularly concerning labour
rights®. It may restore the tariff privileges if Cambo-
dia completely addresses the concerns brought up in
the Delegated Regulation®.

3.3. Lessons to learn from the Cambodia case

The EU monitoring and withdrawal system em-
ployed in the case of Cambodia demonstrates cer-
tain positive sides as well as serious limitations. Per-
mit us to begin with the former.

Tiered Approach: the monitoring system oper-
ates with a step-by-step approach, beginning with en-
hanced engagement to promote remedial action prior
to initiating withdrawal.

To advance human rights in beneficiary na-
tions, the EU’s GSP monitoring mechanism applies
a tiered approach. Before enacting the measure of
“last resort”, which is the suspension of trade prefer-
ences, this approach entails a number of overlapping
phases. The system encourages the beneficiaries to
address human rights issues by beginning with ne-
gotiations as part of enhanced engagement. In this
informal phase, the EU identifies issues and encour-
ages the country to address them through diplomat-
ic negotiations and drafting action plans.

Thanks to this approach, engaging in negotia-
tions beforehand protects recipient nations’ econo-
mies from sudden trade benefit withdrawals and, in
the event of such withdrawals, facilitates quick rein-
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4 Commission Implementing Decision of 11 February 2019 on the initiation of the procedure for temporary withdrawal
of the tariff preferences provided to the Kingdom of Cambodia under Article 19 of Regulation (EU) No 978/2012.EUR-Lex,
2019. P. 3. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019D0212(02) (accessed date: 05.01.2025).
4 Ibid.

50 lbid. P. 4.

51 European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2020) 19 final. 2020. P. 20.

52 |bid.

53 Commission Implementing Decision of 11 February 2019 on the initiation of the procedure for temporary withdrawal of
the tariff preferences provided to the Kingdom of Cambodia under Article 19 of Regulation (EU) No 978/2012.P. 3.

54 European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2020) 19 final. 2020. P. 20.

5 Sugar, travel supplies, selected garment products, and particular footwear products.

%6 European Commission: Cambodia loses duty-free access to the EU market over human rights concerns. 2020. URL:
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1469 (accessed date: 05.01.2025).

57 bid.

8 Commission Delegated Regulation (EU) 2020/550 of 12 February 2020 amending Annexes Il and IV to Regulation (EU) No
978/2012 of the European Parliament and of the Council as regards the temporary withdrawal of the arrangements referred
to in Article 1(2) of Regulation (EU) No 978/2012 in respect of certain products originating in the Kingdom of Cambodia.
EUR-Lex. 2020. URL: http://data.europa.eu/eli/reg_del/2020/550/0j (accessed date: 05.01.2025).

5 |bid.
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statement of the benefits in cases of normalisation.
Moreover, cooperation pushes recipient nations to
assume responsibility for reforms, which might re-
sult in greater long-lasting results in the sphere of
human rights and other aspects of sustainable de-
velopment. Furthermore, the tiered approach may
be modified to fit the unique circumstances of any
country under suspicion, raising the chances of pos-
itive feedback and reforms.

The evidence for that can be observed in the pro-
cess of enhanced engagement with other Standard
GSP/EBA countries, like Bangladesh. In order to
improve the labour rights situation, particularly to
guarantee that the Export Processing Zone Labour
Act and the Bangladesh Labour Act comply with
the ILO fundamental Conventions, the Bangla-
deshi authorities decided in October 2019 to create
the National Action Plan on the Labour Sector of
Bangladesh (NAP), which includes timelines for re-
forms®. In September 2021, Bangladesh released its
final NAP to the public. This extensive paper also
addressed EU concerns about child labour, labour
inspections, and closing factories that cannot be
made compliant with health and safety regulations®’.
Furthermore, Bangladesh adopted ILO Convention
No 138 on the minimum age in 2022%

While there are certain improvements in Bang-
ladesh, positive progress in Burma (Myanmar), an-
other Standard GSP/EBA country under enhanced
engagement, is dramatically limited. However, it
would be quite irrational to assess the effectiveness
of enhanced engagement based on the Burma case,
as a coup d'état led by the military junta was ex-
ecuted in February 2021. The European Union has
remained committed to addressing the worsening
situation with human rights in Burma through tar-
geted sanctions and interaction with stakeholders.®
At the same time, no legal steps were taken by the
European Commission to initiate the formal with-
drawal of trade preferences.

Evidence-Based: the system is based on evidence
from a number of sources, including UN/ILO moni-
toring bodies, stakeholders, and fact-finding missions,
leading to a more objective assessment.

Utilising data from several sources helps reduce
prejudice and promotes a more impartial evaluation
of human rights situations in a particular country
under review. This includes an assessment of cur-
rent national legislation as well as law enforcement.
The legitimacy of the monitoring procedure and the
EU’s position when interacting with governmental
officials are strengthened by the use of reliable evi-
dence. Moreover, data analysis based on a diverse
range of sources enables the EU to more precisely
formulate a “list of issues”

Relative Transparency: publicly available joint
Commission/EEAS reports contribute to the openness
of the system.

As has been mentioned earlier, the Regulation
of 2012 obliges the Commission and the EEAS to
present joint reports for a period of two years to the
Parliament and the Council. The EU’s interactions
with beneficiary countries, including dialogue with
authorities, monitoring missions, and economic
statistics, are documented in the biennial reports.
They list the accomplishments to date along with the
problems that still need to be addressed.

Potential for Leverage: the monitoring system con-
stitutes an instrument that may persuade a beneficiary
nation to improve its human rights standards, especially
with the prospect of trade preference removal.

A team of analysts from the European Centre
for Development Policy Management (ECDPM)
compared the effectiveness of achieving non-trade
objectives by EU trade policy tools and concluded
that the “carrot-and-stick” system embodied in the
GSP conditionality provides more potential for lev-
erage in terms of advancing human rights than Free
Trade Agreements [Borchert, Conconi, Di Ubaldo,
Herghelegiu 2021:640]. “Carrot” is attributed to
trade benefits provided in return for compliance
with international human rights standards, while
“stick” means a sanctioning measure in the form
of full or partial trade benefits withdrawal [Hepple
2005:102].

The possibility of losing trade advantages might
provide beneficiary nations with a strong financial
incentive to resolve human rights issues. The moni-

€ European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2023) 360 final. 2023. P. 4. URL: https://data.consilium.europa.eu/
doc/document/ST-15996-2023-ADD-2/en/pdf (accessed date: 06.01.2025).

o |bidem.
2 |bid.P. 3.
% |bid.P. 13.
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toring mechanism ensures that concerned nations
fulfil their obligations under internationally recog-
nised norms and/or principles. In addition, the EU’s
activities may draw attention to human rights abus-
es in recipient nations in a global arena.

Although the long-term effects are still unknown,
Cambodia’s partial loss of EBA advantages demon-
strates the EU’s willingness to use trade preferences
as leverage to force changes in national practices.

Finding a middle ground or determining wheth-
er the EU should give incentives a higher priority
than penalties has been a major topic of discussion
in both political and scholarly circles. Neverthe-
less, the fundamental objective of the EU to use its
economic influence as a means to exert pressure on
third countries to promote human rights remains
undisputed [Orbie, Alcazar III, Sioen 2022:69].

A number of the above-mentioned positive as-
pects of the EU GSP monitoring system have a
double-edged nature. There are certain limitations
to them, as well as other issues to be overcome. Each
drawback is supplemented with a corresponding
recommendation, which is addressed to EU insti-
tutions responsible for the operation of the GSP,
chiefly the European Commission (DG Trade), the
European External Action Service (EEAS), and the
European Parliament (EP) regarding oversight. They
are further directed at Member States acting within
the GSP Committee and the human rights dialogue
frameworks:

Insufficiency of the Tiered Approach: the situa-
tion in Cambodia highlights the shortcomings of the
tiered approach.

Years of enhanced engagement and the formal
procedure of withdrawal did not improve Cam-
bodia’s human rights status at the required level to
maintain full access to trade preferences under the
EBA programme. As a result, certain products were
excluded from preferential treatment (approximate-
ly 20% of all exports to the EU*).

Corresponding recommendations:

Establish more defined expectations for bene-
ficiary nations based on their economic and social
situation: this would allow for resource pooling and
increased accountability, guaranteeing not only the

presence of legislation compliant with international
standards but also the ability to carry them out®. For
instance, the European Union and the beneficiary
could negotiate to develop publicly available road-
maps that outline precise deadlines for reforms.

Consider cumulative and more targeted conse-
quences: investigate an opportunity to apply target-
ed economic sanctions® in combination with partial
GSP withdrawal.

The GSP partial withdrawals and the EU’s Com-
mon Foreign and Security Policy (CFSP) sanctions
may work in concert to encourage beneficiary na-
tions to adhere to international human rights stand-
ards, as it was in the cases of Myanmar and Belarus
[Portela, Orbie 2014:71-72]. On one hand, the EU
can apply pressure by imposing CFSP sanctions on
certain individuals and entities within a suspected
country. On the other hand, GSP partial withdrawals
may provide a focused reaction to non-compliance
by concentrating on particular goods or industries.
By harmonising the application of both tools, the
EU can establish a comprehensive external action
system for addressing human rights violations in
beneficiary countries. A coherent strategy like this
would send a clear message that the EU is dedicated
to maintaining these standards and would take a di-
verse range of appropriate measures in the event of
severe violations.

Enhanced oversight: empowering the General-
ised Preferences Committee could improve the sys-
tem’s legitimacy and impartiality.

The European Commission is the central play-
er in comparison with other EU core bodies, as it
may adopt implementing regulations (neither the
Parliament nor the Council perform an active role
in GSP decision-making). Being a body of general
specialisation, the Commission evaluates benefi-
ciary nations’ adherence to human rights standards.
There are concerns about possible biases and a lack
of openness, as it also executes all other aspects of
EU policy. Thus, other aspects of the Commission’s
activities may influence its objectivity.

Currently, the Commission’s decision to initi-
ate a procedure for temporary withdrawal of ben-
efits does not require the consent of the Generalised

% Leang U. 20 % of EBA withdrawal effect. — Khmer Times. 24 August 2020. URL: https://www.khmertimeskh.
com/50756228/20-of-eba-withdrawal-effect (accessed date: 06.01.2025).

% Reijn R. How EU Trade Policy Can Better Promote Sustainability Standards in Supply Chains. - Institute for Human Rights
& Business (IHRB). 30 March 2021. URL: https://www.ihrb.org/latest/eu-trade-policy-sustainability-standards-supply-chains

(accessed date: 06.01.2025).

% Under the framework of the EU Global Human Rights Sanctions Regime.
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Preferences Committee following the comitology
advisory procedure (Article 19(3) of the 2012 GSP
Regulation), which is made up of representatives
from the Commission, EEAS, the EP’s INTA com-
mittee, and individual Member States. It meets on a
regular basis to discuss the scheme's economic, so-
cial, and political implications [Beke, D’Hollander,
Hachez, Pérez de las Heras 2014:34]. Comitology
applies when a law provides the Commission with
implementation powers. The same law requires a
committee to assist the Commission in defining the
implementing act’s measures”. Comitology encom-
passes two different forms: the advisory procedure
and the examination procedure. In both procedures,
a committee comprising representatives from all EU
member states must provide a formal opinion on the
proposed measures by the Commission®.

In the examination procedure, the Commission
must adopt the proposed implementing act if a qual-
ified majority (55 % of EU countries, or at least 65
% of the total EU population) votes in favour of it;
the Commission may not adopt the proposed act if
a qualified majority votes against it; in the event that
no qualified majority votes in favour of the proposed
act, the Commission may submit a new, amended
version or adopt the proposed act. In contrast, in the
advisory procedure, the Commission is not bound
by the committee’s position while deciding whether
to enact the proposed act®.

So, changing the advisory procedure to an exam-
ination procedure and assigning prominent experts
in human rights to the Committee could increase
the legitimacy and impartiality of the monitoring
system [Tsogas 2000:365]. Furthermore, focusing
solely on GSP monitoring would prevent other con-
siderations, such as pure geopolitical implications,
from clouding their decisions.

Lack of Transparency: the “list of issues” as well
as oral hearings on the matter are not publicly avail-
able.

The EU may conceal some material, such as de-
tails from stakeholder submissions or fact-finding
missions, claiming confidentiality issues to protect

sources or ongoing discussions (e.g., “in camera”
sessions of the Parliament). Moreover, the “lists
of issues” submitted to national governments are
not publicly available’”. Furthermore, unlike the
US GSP review system, oral hearings under Com-
mission Delegated Regulation (EU) No 1083/2013
are not open to the public. So, the lack of detailed
information in publicly available reports hinders
public scrutiny of the monitoring process and
decision-making by the Commission. The con-
cern has also been raised by the NGOs while pre-
paring their official positions with regard to the
Commission’s Proposal for a new GSP Regulation
[Zamfir 2022:8].

Corresponding recommendations are as follows.

Publish summaries of confidential informa-
tion: the Commission might consider sharing an-
onymised summaries of confidential information
to help the public and NGOs better understand the
evidence used in the monitoring process.

Make the “list of issues” publicly available,
notwithstanding the first point: the data indicated
in the “list of issues” should be available to a wider
range of stakeholders. It is conceivable that collabo-
ration among NGOs, corporations, EU bodies, and
the beneficiary government might have a greater
effect on resolving concerns noted in the list (see
public hearings recommendation below) [Zamfir
2022:8].

Organise frequent press briefings: to inform the
public and non-governmental organisations on the
progress of the monitoring procedure and ongoing
discussions with beneficiary nations, the European
Commission may arrange frequent press briefings.
Regular briefings could take place in conjunction
with the release of biennial” reports and whenever
new issues emerge.

Raise awareness of the Single Entry Point
(SEP) complaint mechanism: this would guarantee
the receiving of vital information concerning the al-
leged violations and non-compliance of beneficiary
states with international standards in an organised
and reliable manner.

7 Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules
and general principles concerning mechanisms for control by Member States of the Commission’s exercise of implementing
powers. EUR-Lex. 2011. URL: http://data.europa.eu/eli/reg/2011/182/0j (accessed date: 06.01.2025).

¢ European Commission: Comitology. URL:

https://commission.europa.eu/law/law-making-process/adopting-eu-

law/implementing-and-delegated-acts/comitology_en#:~:text=examination%20procedure%20-%20used %20
particularly%20for,for%20all%200ther%20implementing%?20acts (accessed date: 06.01.2025).

% lbid.

7% Reijn R. How EU Trade Policy Can Better Promote Sustainability Standards in Supply Chains. 2021.
71 Or triennial if the Commission’s Proposal is adopted with no amendment in this regard.
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As there are no known complaints with regard to
the GSP eligibility so far, the Commission can con-
duct targeted outreach campaigns to inform civil
society organisations and stakeholders in the EU,
as well as GSP beneficiary countries, about the SEP
and how to utilise it effectively. However, the current
guidelines only allow EU-based organisations to file
a complaint”. At the same time, EU-based NGOs
may act on behalf of their partner organisations in
GSP recipient countries. For example, CNV Interna-
tionaal has done so on behalf of trade unions in Co-
lombia and Peru in relation to precarious working
conditions for miners under the provisions of the
Free Trade Agreement”.

Allow public oral hearings as a part of enhanced
engagement and the withdrawal procedure: such a
step might contribute to an open dialogue between
the Commission, beneficiary’s government, enter-
prises, and NGOs, with the opportunity to address
questions between each other.

Public hearings would allow stakeholders, in-
cluding civil society organisations and human rights
experts, to present evidence and perspectives on the
human rights situation in beneficiary countries. This
would increase public oversight and accountability
for the EU’s decisions. Hearings could provide a
platform for sharing information about the moni-
toring process and the specific concerns identified
with beneficiary countries. Besides that, the public
nature of hearings could put pressure on beneficiary
countries to address identified human rights viola-
tions to avoid negative publicity.

Public hearings may be prioritised for high-risk
countries or instances involving serious continuing
human rights breaches. Furthermore, using vid-
eo conferencing technology might enable greater
stakeholder engagement in hearings, bypassing geo-
graphical barriers. Public hearings can help create a
more responsible and successful system for advanc-
ing rights via trade by drawing on the US GSP re-
view process and adapting it to the EU setting.

Limitations of Leverage: EU preferences may not
be the primary trading partner for beneficiary coun-
tries; exiting to alternative markets; authoritarian re-
gimes neglect their nations’ sustainable development.

For some beneficiary countries, the EU may not
be their primary trading partner. In another sce-
nario, if these countries lose EU trade preferences,
they may look for other markets for their products.
Besides that, some authoritarian regimes may over-
look their national interests (e.g., sustainable devel-
opment) for inadequate geopolitical considerations.
These governments disregard the danger of benefit
withdrawal or the imposition of economic sanc-
tions. All these cases and scenarios limit the lev-
erage of the EU GSP monitoring and withdrawal
system.

Corresponding recommendations are as follows.

Targeted leverage: concentrate on using lever-
age in industries or goods that are most dependent
on EU markets in beneficiary nations. This can con-
centrate pressure on areas where economic impact is
most likely while minimising disruption to the over-
all national economy.

EU-US cooperation™: the asymmetry of re-
quirements between EU and US GSP programmes
enables beneficiary countries to redirect export flows
towards less stringent regimes. In the long term, this
undermines the effectiveness of the EU’s human
rights conditionality. One possible hypothetical sce-
nario for enhancing efficiency could be institutional
convergence or harmonisation of the EU and US
criteria, potentially including the establishment of a
joint consultative body. Such coordination, although
politically challenging, would reduce the risk of cir-
cumventing human rights conditionality through
alternative developed-country markets.

Encourage other developed countries to in-
troduce sustainability conditionality in their GSP
programmes: a more comprehensive approach
could be created for pressing beneficiary nations to
enhance their human rights records by developed
nations working together.

Such a global coalition is likely to make it more
difficult for the national governments of benefi-
ciary countries to just shift commerce elsewhere in
response to calls for reform. For example, the very
first country in such a coalition can become Norway,
considering its economic ties with the EU through
the European Economic Area (EEA).

2 European Commission: Operating guidelines for the Single Entry Point and complaints mechanism for the enforcement

of EU trade agreements and arrangements. 2023. P. 2.

73 CNV Internationaal: On non-compliance by the Colombian and Peruvian Governments of Chapter IX, on Sustainable
Development, of the Trade Agreement with the European Union. 2022. URL: https://www.cnvinternationaal.nl/_Resources/
Persistent/7/e/a/d/7eaded188057bc7dd0e1b6fbf1569d3a5883b119/CNVI-0334%20Complaint%20Colombia%20
Peru%20SEP%20EU%20Trade%20Agreement.pdf (accessed date: 06.01.2025).

74 NB!This can be achieved only if the US re-authorises its GSP programme.
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Uniform standards (e.g., a common list of UN/
ILO treaties) across developed countries’ GSP pro-
grammes would prevent beneficiary countries from
“playing off” different systems with weaker or no
human rights requirements [Kryvoi 2008:242-243].
This may not only increase the effectiveness of EU
GSP leverage but also reinforce human rights across
the globe.

A platform for creating a global coalition might
become the International Labour Organisation
(ILO) or the United Nations Conference on Trade
and Development (UNCTAD), as this particular
conference gave birth to the GSP as a functioning
system. Alternatively, this can be done by setting up
bilateral agreements.

Provide successful recipients with additional
benefits beyond trade preferences: link trade pref-
erences with extra bonuses that are conditional on
advancements in human rights. This might entail
more access to EU research programmes, techno-
logical transfer, or development assistance.

Disproportionate Impact of GSP Withdrawal:
disproportionate trade preference withdrawals may
have unforeseen repercussions that hurt disadvan-
taged communities and prevent the intended aims
from being met.

A disproportionate preference withdrawal is
likely to harm the vulnerable population of a ben-
eficiary country, while the main goal of the GSP is
completely the opposite. In the case of Cambodia,
poor female workers from rural areas were particu-
larly affected by the partial withdrawal, as they make
up a sizable portion of the workforce in the garment
and footwear industry [Tanaka 2022:3416]. In the
meantime, the Cambodian government’s recent at-
tempts to allay EU concerns about legal and political
problems in Cambodia have not demonstrated any
discernible progress, as indicated in the Joint Re-
port for the period 2020-20227°. This means that the
Commission’s decision mainly had a disproportion-
ately detrimental effect on workers and enterprises
engaged in export-oriented industries.

Corresponding recommendations are as follows.

Social impact assessments: before enforcing
withdrawal measures, a comprehensive social im-
pact evaluation shall be conducted. This assessment
would identify potential negative consequences

for vulnerable populations and develop mitigation
strategies.

Increased support for local NGOs: reinforce
aid to civil society groups in beneficiary nations. A
strong and resilient civil society can hold govern-
ments responsible and advocate for the rights of vul-
nerable social groups.

Technical assistance: beneficiary countries with
systematic violations, if their governments agree,
may get advice from EU experts on how to imple-
ment reforms and strengthen institutions as well as
law enforcement. This may also include providing
training and capacity-building programmes to em-
power civil society organisations and independent
trade unions in those countries.

Overall, a proposed toolbox of effective monitor-
ing instruments may include: (i) country-specific,
time-bound and measurable benchmarks with pub-
lic action plans that specify responsible authorities,
legal steps, enforcement milestones and metrics;
(ii) regular Commission/EEAS dialogues using fol-
low-up matrices with clear deadlines and published
summaries of commitments; (iii) systematic uptake
of UN/ILO supervisory findings through a trans-
parent mapping that links each external finding to
a concrete benchmark and government action; (iv)
structured civil-society inputs via standardised calls
for evidence, safe-reporting channels and published
summaries; (v) targeted fact-finding missions with
aide-mémoire, stakeholder lists and verification
notes; and (vi) a graduated conditionality ladder
(warning, enhanced monitoring, and, where persis-
tent non-compliance is established, reasoned pro-
posals for partial/temporary withdrawal, with rein-
statement upon verified compliance).

Correspondingly, an optimal procedural path-
way may be as follows: screening of UN/ILO outputs
and substantiated civil-society inputs as the trigger;
opening of enhanced monitoring with a public road-
map of measurable and time-bound benchmarks;
structured dialogue and on-site verification; interim
public reporting on progress against each bench-
mark; agreement of a corrective, time-bound action
plan where gaps persist; a reasoned final assessment
with, if necessary, proportionate measures under the
GSP legal framework; and follow-up leading to pos-
sible reinstatement once compliance is verified.

> European Commission and EEAS: Report on EU enhanced engagement with three Everything But Arms beneficiary
countries: Bangladesh, Cambodia and Myanmar. SWD(2023) 360 final. 2023. P. 16-24.
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4. Conclusion

The impact of international trade on human
rights in developing and least-developed coun-
tries has become one of the priorities for trade
policy to address. The European Union’s Gener-
alised Scheme of Preferences (GSP) is a bright ex-
ample of how trade policy tools may be utilised for
achieving sustainable development, and respect
for human rights in particular. In the course of its
gradual evolution, the EU’s GSP programmes de-
veloped the complex system of negative and positive
conditionalities.

The EU system stands out with its progressive in-
centive GSP+ programme, employing a “carrot and
stick approach”. Additional trade preferences under
this programme motivate developing countries to
ratify and effectively implement UN/ILO Conven-
tions on human rights, as well as those related to
other aspects of sustainable development, includ-
ing environmental protection and good governance.
This is supplemented by the EU’s reliance on the
conclusions and recommendations of the UN/ILO
monitoring bodies, leading to an increased degree
of impartiality within its system. Another distinc-
tive feature is dispatching fact-finding missions to
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NMPABOBbIE MEXAH3MbI
PACCMOTPEHU/A CINMOPOB

MO EBPA3MUCKUM MATEHTAM:
OCOBEHHOCTU PEryJINPOBAHUA
U NEPCNEKTUBbI PA3BUTUA

BBEJEHMWE. B 2023 2. Espasuiickas nameHmHnas
opeanusauus (0anee - EAIIO) nodzomosuna u ony-
6nukosana Ilpoepammy pazeumus EAIIO do 2028 e.
(Oanee - Ilpoepamma passumus EAIIO), coenacto
KOMOpoti 00HUM U3 HANPABTIeHUL OesmenvbHOCHU
3Moti pelloOHANLHOL MeXOYHAPOOHOU OpeaHu3ayul
ABTIAEMCA PA3BUMUE e6PAZUTICKOLE CUCTEMbL pa3pe-
weHus cnopos. Kpome amozo, npakmuxa Cyda no
unmennekmyanvHuim npasam (0Oanee — CUII) - cne-
UUATUSUPOBAHHO20 CYOA 6 CUCTeME APOUMPAKHBIX
cydos Poccutickoii Dedepayuu — céudemenvcmey-
em 0 NocmeneHHo PAcmyusem Konauuecnee cnopos
10 e6pAa3UtICKUM NAMEHMAM, Y0 HEMUHYEMO NPU-
800UM K Npeye0eHMHbIM PeUdeHUIM 6 CUILY 0COOeH-
HoCmeti npaso602zo pezyIuposanuss OMHOUEeHUL 1o
10600y e8pasulickux namenmos. B cesasu ¢ amum
npedcmasnsemcss — AKMyanvHuIM — UCCTIE008aHUE
U OYeHKA NepcreKmus passurmus Mexanusmos pac-
CMOMPEHUS COPOB 1O e6PASULICKUM NAMEHMAM.

MATEPUAJIBI I METO[IBI. Vccnedosarue pac-
CMAMpPUBAEMO20 60NPOCA OCHOBAHO HA PabOmMax
poccuiickux u 3apyOexHvLx yueHvlx 6 00n1acmu na-
MEHMH020 U MeHOYHAPOOHO20 NpPasa, Npasosozo
pecynuposanus paspeuieHus nameHmHoLX cnopos,
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HOPMAMUBHBIX NPABOBLIX AKMAX eBPAULICK020
namexHmHo20 3aKOH00AMenbCMaa, cy0ebHol npax-
muxe. Memooonozuueckyo O0CHO8Y COCMABUNU
o06uieHayuHble U CHeUUAnbHO-10pUOUtecKUe Memo-
Ovl (8 Mmom Huce CPABHUMENLHO-NPABOBOLL U UCMO-
pUK0-npasosoil memoovt).

PE3V/IBTATBI MCCJIEDOBAHUA. B xo0e
uccned0o8anusi 0603HaqeHvl NPobemMol U acnexmol,
ces3anHvle ¢ npumereHuem Hopm Eepasutickoii
namenmnoil konseHuuu (danee — EAIIK) u Ila-
menmuoti uncmpyxkyuu (oanee — I1M) 6 npouecce
paspeuieHuss Cnopos no espasutickum narmeHmam,
makue Kax: pasHoypoeHesblli xapaxkmep npasosozo
pecynuposanusi espasutickux nameHmos, omcym-
cmeue cpedu eocyoapcme - yuacmuukos EAIIK
MexaHu3mos, 0becneuusarouux eouHoobpasHoe
npumeHeHue HOPM e8PA3ULICKO20 NAMEHMHO20
3aK0H00amenvcmed, 0CO0eHHOCU COOMHOUIEHUS
HOPM e8PA3ULicKo20 NameHmMH020 3aK0HOOAMenb-
cMea u HAUUOHATLHO20 NAMEHINHO20 NPABA.
OBCYJXIEHUE U BBIBOMDI. B uensx obecne-
"eHUs eOUHO00pA3Uus 6 NpuMeHeHUU e8PA3UTICKo-
20 NAMeHMH020 Npasa Npeonazaemcs pa3eusamo
MeXAHU3MbL  MeHCYOelickoeo — 83aumoo0eticmeus,
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a makie co30amv eoUHyro 6asy cyO0eOHvIX peuleHuil
1o namenmuvim cnopam. B nacmosiuiee epems cos-
Oanue Eepasuiickozo namenmHozo cyoa npeocmas-
JIAEMCS NpercoespemMerHHbIM U3-3a HedOCMamo1Ho20
Konuuecmea cnopos, 00HAKO IMOM 80NPOC COXPa-
HAem aKmyanvHOCMp 8 00NI20CPOUHOLL nepcnexmu-
86, 0COOEHHO C yHemom B03MONHO20 PACULUPEHUS
nepeuHs OXpaHseMvix 00veKmMos NPOMblUIIEHHO
cobcmeenHocmu. B mobom cryuae smo nompebyem
popmuposarus cydetickozo KOPHyca ¢ mexHu4ecKkoul
IKCNEPMU30ti UL NPUBIEUeHUS CHEUUATTUCINOE 0TS
KOHCYTIbMAauuil no croxHuim eonpocam. B kauecmee
AbMeEPHAMUBHO20 PetleHUs NPedsIazaemcs yuper-
OeHue K8a3Ucy0e6H020 KOHCYIbMAMUBH020 0p2aHa,
Komopuiii  6ydem obecneuusamv eouHoobpasHoe
MoNKo8AHUe HOPM e6PASUTICKO20 NAMEHINHO020 3a-
KOHOOAmMenvecmea U cnocoocmeosams npasubHo-
My paspeuieHuIo cnopos.
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LEGAL MECHANISMS OF RESOLUTION
OF DISPUTES ON EURASIAN PATENTS:
REGULATORY FEATURES AND PROSPECTS

OF DEVELOPMENTS

INTRODUCTION. In 2023, the Eurasian Patent
Organization prepared and published a Program for
the development of the Eurasian Patent Organization
until 2028, according to which one of the activities of
this regional international organization is the devel-
opment of the Eurasian dispute resolution system. In
addition, the practice of the Intellectual Property

120

Rights Court, a specialized court in the system of arbi-
tration courts of the Russian Federation, indicates a
gradually growing number of disputes over Eurasian
patents, which inevitably leads to precedent decisions
due to the specifics of the legal regulation of relations
regarding Eurasian patents. In this regard, it seems
relevant to study and evaluate the prospects for the de-
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velopment of dispute resolution mechanisms for Eura-
sian patents.

MATERIALS AND METHODS. The study of the is-
sue under consideration is based on the work of Rus-
sian and foreign scientists in the field of patent and
international law, the legal regulation of patent dis-
pute resolution, regulatory legal acts of the Eurasian
patent legislation, and judicial practice. The methodo-
logical basis is based on general scientific and special
legal methods (including comparative legal and his-
torical legal methods).

THE RESEARCH RESULTS. The study identifies
the problems and aspects related to the application of
the norms of the Eurasian Patent Convention (EAPC)
and Patent Regulations in the process of dispute reso-
lution on Eurasian patents, such as: the multilevel na-
ture of the legal regulation of Eurasian patents, the
lack of mechanisms among the EAPC member states
to ensure uniform application of the norms of Eura-
sian patent legislation, the relationship between the
norms of Eurasian patent legislation and national
patent law.

DISCUSSION AND CONCLUSIONS. With the
view to ensure uniformity in the application of Eura-
sian patent law, it is proposed to develop mechanisms
for inter-judicial cooperation, as well as to create a
unified database of court decisions on patent disputes.

1. BBenenue

B pamkax EBpasmiickoil NmaTeHTHOM CHUCTEMbI
(manee — EAIIC), xoTopas 6bia yupexpena EAIIK,
HaMeYaloTCsA TeHAeHUUM POPMMUPOBAHMA HPEHIO-
CBUIOK Pa3BUTHA CHCTEMBI pa3pelleHNsA CIOPOB B
OTHOIIEHNY 00'bEKTOB IMPOMBIIIIEHHOI COOCTBEH-
HOCTH. EBpasniickuM maTeHTHBIM BeOMCTBOM (f1a-
nee — EATIB) 6b11a moprorosiena Ilporpamma pas-
Butust EAIIO! o 2028 1., coracHo KOTOPOl OFHUM
3 HaIIPABJIEHWI [eATEIbHOCTY 3TOI PErMOHAIBHOA
MEXIYHapOJHOI OpraHM3alyy ABIAETCA PasBUTHE
eBpasmIICKOI1 CUCTeMBI paspelenus cropos?. Kpo-
Me 3TO0r0, npakTuka CUII - crenmannsnpoBanHOro

Currently, the creation of the Eurasian Patent Court
seems premature due to the insufficient number of dis-
putes, but this issue remains relevant in the long term,
especially given the possible expansion of the list of
protected industrial property objects. In any case, this
will require the formation of a judicial pool with tech-
nical expertise or the involvement of specialists to con-
sult on complex issues. As an alternative solution, it is
proposed to establish a quasi-judicial advisory body
that will ensure a uniform interpretation of the norms
of Eurasian patent legislation and facilitate the proper
resolution of disputes.

KEYWORDS: Eurasian patent, disputes over Eura-
sian patents, infringement of Eurasian patents, revo-
cation of Eurasian patents, Eurasian Patent Court,
Eurasian Court of Intellectual Property Rights

FOR CITATION: Yazberdiev I.M. Legal Mecha-
nisms of Resolution of Disputes on Eurasian Pat-
ents: Regulatory Features and Prospects of Devel-
opments. - Moscow Journal of International Law.
2025. No. 3. P. 119-132. DOIL https://doi.
org/10.24833/0869-0049-2025-3-119-132

The author declares the absence of conflict of interest.

CyZia B cyCTeMe apOUTpaKHBIX CypoB Poccumiickoit
Qepepanuy — CBUZIETENBCTBYET O IOCTENEHHO
pacTyueM KONMMYeCTBe CIOPOB IO €BPA3UIICKMM
IaTe€HTaM, YTO HEMIHYeMO IPUBOJUT K MPeLefieHT-
HBIM peLIeHMAM B CUIIY 0COOEHHOCTEl IIPaBOBOTO
perynnpoBaHusa OTHOLIEHMII IO IIOBOAY €Bpasuii-
ckuX 1aTeHTOB. COOTBETCTBEHHO, AKTya/bHBIM
IpPENCTABIAETCA MCCAEfOBaHMe ¥ OLEHKa Iep-
CIIEKTUB pasBUTUA MEXaHM3MOB PacCMOTPEHMA
CIIOPOB II0 €BPA3UIICKMM IAaTEHTaM, YTO 00yC/IOB-
NMMBAETCA KaK YBEINYMBAIIMMCA KOMNYECTBOM
CIIOPOB IIO €BPasMIICKMM IIaTe€HTaM, TaK ¥ HaMe-
yeHHbIMK ITaHaMy EAIIO mo pasBuTuio cucremMbl
OXPaHBI PETMOHAIBHBIX 00'bEKTOB ITPOMBILIIEHHOI
COOCTBEHHOCTIL.

' MMporpamma pa3BuTua EBPasmnincKon naTeHTHOW OpraHM3aumu, yTB. Ha COPOK BTOPOM (TPMHAALATOM BHEOUEPELHOM)
3acefaHun AgmuHucTpaTeHoro coseta EAMO 18 mas 2023 r. URL: https://new.eapo.org/wp-content/uploads/2023/06/

pr_2023_2028.pdf (naTa obpalieHus: 25.06.2025).
2 Tamxe.C.9-11.
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2. IIpaBoBbIe OCHOBBI paspelIeHN:A CIIOPOB
[0 eBPAa3MITCKMM NaTeHTaM

EBpasuiickas IaTeHTHasA KOHBEHLMA IIPUHATA
B 1994 1. 1 mpegycMaTpuBaeT Bbljady €BPasniicKo-
ro IIaTeHTa, JEJCTBYIOIEro Ha TePPUTOPUM BCeX
ee rocymapcTB-yyacTHukoB. OHa Obita paspabo-
TaHa B paMKaX MeXIrocyIapcTBEHHOIO COBeTa II0
BOIIPOCAaM OXpPaHbl IPOMBIIIIEHHON COOCTBEHHO-
CTU ¥ B COOTBETCTBMU C IIPMHIMIIAMY, Ha KOTO-
pbIX ocHOBaHbl MionxeHcKas u JlokceMOyprekas
KOHBeHIMM®. MIOHXeHCKass KOHBEHIVA, KOTopasd
Oonmee u3BecTHa Kak EBpomeiickas IaTeHTHas
KOHBEHLMsA, OIIpefieNiAeT YCAOBUA M IPOLERypy
BbIJIAYM €BPOIIEJICKOrO MATEHTa, OCYLIeCTBIeHME
IpaB [0 KOTOPOMY PeryaMpyercs HallMOHa/JbHBIM
3aKOHOJ]ATEe/IbCTBOM €€ TOCYHApCTB-Y4aCTHMKOB.
B coorBerctBMM ¢ JIIoKCeMOYprckoit KOHBEH-
Lyeir’, KoTopas 6bL1a npuHATa B 1975 I, HO Tak
U He BCTYNNM/IA B CUJIY, €BPOIEIICKUII IIATEHT, BbI-
JAHHBI B paMKax IpPOLEeAyPbl, IPELYCMOTPEHHO
MIOHXeHCKOJ KOHBEHI[MelN, MMeeT eIWHBIN Xa-
paKkTep Cpefu rOCYAapCTB — YICHOB OOIIETo phIH-
Ka EBpormeiickoro 5KOHOMNYECKOTo Co00IjecTBa
(ubrHe EBpomeiickoro comosa).

Takum o6pasom, EATIK ocHoBaHa Ha mpuHIM-
IaX, B COOTBETCTBUM C KOTOPBIMM ObIN paspabo-
TaHbl MIoHXeHcKas 1 JI1okceMOyprckasi KOHBEHIVIN.
Opnako B ormnune ot Hux EAITK nmeer pamMovHbIi
XapakTep ¥ IpeycMaTpuBaeT OCHOBOIIOJIATal0-
IiMe HOPMbI €BPa3MIICKOrO MaTEeHTHOIO IIpaBa, CO-
Jlep>)KaHMe KOTOPbIX KOHKPETUSUPYIOTCA B IPYTUX
HOPMAaTUBHBIX aKTaX, IPUHATHIX AJIMUHUCTPATUB-
HbiM coBeToM EAIIO, npexxpe Bcero B [1V. Pamou-
Has ¢opma EAIIK 6buta mpennoxena A. Borurem
— TeHepaJIbHbIM JUpPeKTopoM BcemupHOI opranm-
3alMM  MHTEJIEKTYanpHoil cobcTBeHHOCTN [VIB-
nueB 2024a:2-3]. OTMeydaeTcs, YTO MPEUMYILIECTBO

pamounoro xapakrepa EAIIK B Tom, uTo c MOMeHTa
HOJTIMCAHNA TEKCT 3TOTO MEKIYHAPOJHOTO JOTOBO-
pa, cofeprKalllero OCHOBHbIE MOJIOKEHMs eBpas3nii-
CKOTO NTAaTEeHTHOTO 3aKOHOJATEeNbCTBA, He IIpeTepIie
KaKMX-1M00 M3MEHEHIT VI JOTIOTHEH I, KOTOpbIe
noTpe6oBamm 651 coOMofeHNs paTudUKAIVIOHHBIX
Hpollefyp Ha HAIMOHA/JbHOM YPOBHE; BCe Heo0Xo-
numble yrounenns HopM EATIK u I1M ocymecTsna-
nuch AfMUHUCTPaTUBHBIM coBeToM EATIOS.

Kak cnenyer u3 c1. 13(1) EAIIK criopsl, Kacaro-
IMeCs IeJICTBUTENBHOCTH €BPA3UIICKOTO ITIATEHTa B
KOHKpeTHOM rocynapcTse — yuyactHuke EATIK
HapyIIeHNA eBPasyiiCKOro MaTeHTa B KOHKPETHOM
rocygapctBe — ydacTHuke EAIIK, paspemarorcs
HAI[IOHA/IbHBIMU CYJaMM WM APYTMMHU KOMIIe-
TEHTHBIMI OpPTaHaMI 3TOTO TOCY[APCTBa HA OCHO-
BanHuu EAIIK u IIV. ITpu atoM oT™MedaeTcs BayKHOe
3HavyeHue HopMbl cT. 13(1) EAIIK kak mpemycma-
TpUBaOLIe «IPYMEeHEeHNe eMHBIX MaTepyalbHbIX
HOPM IIpaBa Ha BCeil TepPUTOPUM HENCTBUA €Bpa-
3miickoro mnatenta» [Epemenko 2009:2]. B cBssu ¢
aTUM OoTMedvaercs, 4ro npeam6ymoit EAIIK mpep-
yCMaTpuBaeTCcs KOHIENINA e[THOTO eBPa3NiiCKOro
narenTa [Epemenxo 2009:2]7, koTopast HOKpeIis-
eTCs eIMHCTBOM MaTepuaabHO-IPABOBBIX HODPM,
IpYMeHAeMBIX IIPU PACCMOTPEHUN CIIOPOB O Hapy-
IIeHNM eBpasuiickoro natenra [Epemenko 2009:2].
C yuerom c1. 14 EAIIK Takumm MaTepuanabHO-
IPaBOBBIM HOPMaMM OIPEfeNATCA COflep)KaHue
VICK/TIOYMTEbHOTO TIPaBa 10 eBPa3MiICKOMY MaTeH-
Ty (mpaBuso 16 M), meiicTBusA, KOTOpbIe IPU3HA-
I0TCSl HapylleH)MeM eBPasUiiCKOro IareHTa (IIpa-
o 17 ITN), u, HAIIPOTUB, Te JeJICTBM, KOTOPbIe
He IIPeCTaB/IAT c060i1 HapyIIeHe eBPa3UIICKOro
narenta (mpasuno 19 I1M), mepeuncnsiorcs cro-
COOBI 3aIUTHI B C/Ty4ae HApYLICHNUA eBPasyiiCKOro
HaTeHTa 1 JIMLA, ob/majjaomiye IpaBoM Ha obparie-
HI€e C ICKOM O HapyLIeHU! eBPa3MiICKOTo MaTeHTa
(mpaswo 18 ITM) n mp.

3 Cm. MpoTokon lMepBoro 3aceaaHns MexrocyfapCcTBEHHOrO COBeTa Mo BOMPOCaM OXPaHbl MPOMBbILLIEHHON COBCTBEH-
HocTn (MockBa, 18-19 mas 1993 r.). URL: eapo.org/wp-content/uploads/2023/04/1993_prot_018-1.pdf. (nata o6paLieHus:
25.06.2025).

4 Convention on the Grant of European Patents (European Patent Convention) of 5 October 1973 as revised by the Act
revising Article 63 EPC of 17 December 1991 and the Act revising the EPC of 29 November 2000. URL: https://www.epo.org/
en/legal/epc/2020/EPC_conv_20250401_en_20250401.pdf (nata obpatieHus: 25.06.2025).

5 76/76/EEC: Convention for the European patent for the common market (done at Luxembourg on 15 December
1975). - OJ.L. 17 26.01.1976. P. 1-28. CELEX 41975A3490. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:41975A3490 (gaTa obpatieHus: 25.06.2025).

¢ Wctopua EBpaswuiickoin naTeHTHOW opraHu3aumv. Cm. nopgpobHee Ha cante EAMO: https://www.eapo.org/o-eapo/
istoriya-evrazijskoj-patentnoj-organizaczii/ 1-istoriya-sozdaniya-evrazijskoj-patentnoj-organizaczii/#refl (gata o6pauye-
HuA: 25.06.2025).

7 B npeambyne EATK 3aduKcmpoBaHO CTpemnieHre co3faTb MeXroCyfapCTBEHHYIO CUCTEMY MONyYeHVsi NPABOBOMN OX-
paHbl N306PETEHNSA HA OCHOBE eJMHOrO MAaTeHTa, AECTBYIOWErO Ha TEPPUTOPUM BCEX FOCYAAPCTB — yyacTHUKoB EATIK.
OfHAKO Ha MpaKTUKe Kakne-nnbo MHULMATUBbI B 3TOM HanpaBfeHnn He Npeasiaranmnch 4o cvx nop.
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BMmecte ¢ TeM HeT OCHOBaHMII CYMTATbh, 4YTO
eBpasMilCKMIl IIaTeHT B IONHOJ Mepe oOmamaer
eMHBIM XapaKTepPOM Ha BCeil TeppUTOpUM TIO-
cymapctB - yuyactHukoB EAIIK. Xota peiicTBue
eBpasMilCKOro MaTeHTa B OOJbILIENl CTeleHM OIu-
paercAd Ha YHUUIMPOBAHHbIE HOPMBI €Bpas3Mmii-
CKOTO IIaT€HTHOTO IIpaBa, HeXKeMy KIacCUyecKuil
€BPOIIENICKUII TIaTEHT, HALMOHA/IbHble HOPMbI IIa-
TEHTHOTO IIpaBa IPUMEHAKTCA B CyOCHAMAPHOM
nopsigke [Ipuropwes, Epemenko 2012:71]. Tak,
B EAIIK sakpemneHo, 4To 3a HapylleHMe eBpasuii-
CKOTO ITaTeHTa IIpeJlyCMaTPUBAETCA TaKas e Ipax-
JIAHCKO-IIPABOBas M MHas OTBETCTBEHHOCTb, KaK
¥ 32 HapyIleHye Hal[OHa/IbHOTo nmaTeHTa (cT. 13(2)
EAIIK). VupiME cliOBaMu, Mepbl OTBETCTBEHHOCTH
33 HapylleHNe eBpasuIICKOro IaTeHTa B CTpaHax
EAIIK moryT ornmuarbcs. Kpome aToro, momuep-
KIBAETCs, YTO, €C/IM «HellpaBOMEPHOE UCIIONb30Ba-
HIe U300peTeHsA, OXPAHAEMOrO eBPasMilCKIM I1a-
TEHTOM, 3aTparuBaeT MHTepPechl paBoobIagaTens
B KaXfIoM rocygfapctse — ydacTHuke EAIIK, 3ann-
TepeCcOBAaHHOE JIMIIO [O/DKHO MCIPAIINBATD 3alljy-
Ty B OTHOIIEHMY KaXK[JOIO TOCY/JapCTBa OT/E/NbHO,
KakK ec/1yt 6bI ObIT HApYILIeH HAIMOHA/IBHBII ITATeHT»
[Kpynko 2018:206]. Takum ob6pasoMm, B paMKax
EAIIC OTCyTCTBYeT eRMHBINl MeXaHM3M 3all[UThl
HapYILIEHHOTro IIpaBa [0 eBPa3NiiCKOMY IIaTEHTY.

Ocnapyupanne  eBpasMiiCKOTO  IIaTE€HTA
BO3MOXXHO B I[€HTPA/M30BAaHHOM I JlelleHTpau-
30BaHHOM IIOPsAIKAX II0 OCHOBAHMAM, IIPENyCMO-
TpeHHbIM mpaBuioM 54(1) ITV. B mepBom crnydae
eBPasMIICKMII ITATEHT MOXKET OBITh OCIIOPEH IyTeM
nofaun BospaxeHus B EAIIB B pamkax mpoueny-
pbl aIMUHMCTPATUBHOIO AaHHYMMpoBaHusA. Taxoe
BO3pa)KeHNE MOXKeT OBbITb IIOJIaHO B TE€YEHNE TpPex
JIeT C MOMEHTA BbIIa4M €BPA3UIICKOro naTeHTa. [
paccMOTpeHMA NOCTYNUBILETO IIPOTUB BbIfJa4M €B-
PasuUIiCKOro IaTeHTa BO3pakeHMsA (GopMmpyercs
ad hoc xomnmerns, cocrosiuias U3 Tpex 9KCIEPTOB
EAIIB. IlpunaToe pelleHue IO BO3PAXXEHUIO MO-
KeT OBbITb 06)Ka/I0OBAaHO IyTeM IOfja4M AIe/UIALVIN
ITpesupenty EAIIB, xoTopblii HasHayaeT HOBBIN
cocraB Kojuterny. EBpasuiicKuil IaTeHT, IpU3HaH-
HbIJI HENEVICTBUTENbHBIM B IOPsAJKE HPOLENYPhI
aIMMHUCTPATMBHOTO aHHYIMPOBaHMA, CYMTAETCA
He BCTYNMBUIMM B culy Bo Bcex crpaHax EAIIK

C JaThl IOJA4M €BPa3NiiCKOI NATEHTHOM 3aABKI.

B neueHTpann3oBaHHOM NOPAJKE €BPA3UIICKIUIL
IaTEeHT MOXET OBITb IPU3HAH HefelICTBUTE/TbHBIM
Ha TepPUTOPUM TOCYJApCTBA-YYaCTHMKA B Tede-
HJfe BCEr0 CPOKa ero jeiictsus B cuny cr. 13(1)
EAIIK. B crmy4ae ofHOBpeMEHHOTO OCIApMBaHUA
€BPA3UIICKOr0 MaTeHTa KaK B LEHTPA/IN30BAHHOM,
TaK 1 B [ICLleHTPA/I1I30BAHHOM IOPAZIKAX, pelleHne
O NPU3HAHMM €BPA3UIICKOTO IIaTE€HTA HEJeJICTBU-
TEJIbHBIM MOXKET OBITb IPUHATO HALOHAIbHBIM
CyfieOHBIM WIM MHBIM KOMIIETEHTHBIM OPTaHOM
rocygapctBa — ydacTHuka EAIIK Tompko mocre
3aBepIIeHNA NPOLEeAYPbl aIMVHICTPATUBHOTO aH-
HynpoBaHus [Paspemienne crnopos B cdepe
2024:124-150]. B crpanax EAIIK, 3a nckiooueHn-
eMm KasaxcraHa, mpepycMoTpeHa KBasucypeOHas
(afMMHMCTpaTUBHAS) IIPOLEfypa PacCMOTPEHUs
CIIOpPOB 00 aHHYIMPOBAHNUY €BPA3MUIICKOTO IIaTeH-
Ta HAIMOHA/IIbHBIM a[MUHUCTPATUBHBIM OPraHOM,
peleH1ie KOTOPOTO MOXKET OBITh 00>KaIOBaHO B CY-
nebHOoM nopsifike [Pasperenne criopos B cdepe ...
2024:124-150].

3. Ocobennoctu coorHomenns Hopm EAIIK
¥ HAIVIOHA/IPHOTO IpaBa IIPU paspelieHNHN CIo-
POB IIO eBpa3MIiCKMM aTeHTaM

[Ipexpe Bcero HEOOXOAMMO OOPATUTHCS K CTa-
tuctndeckuM jgaHHbIM EAIIB, cormacHo xoTopbiM
3a nepuog ¢ 2010 r. 6sU10 TozaHo Bcero 40 BO3-
PaKEeHUI IPOTUB BbIJJauM €BPa3UIICKOTrO IIaTEHTa
B paMKax I[IeHTPa/1M30BaHHOI IPOLIe/ypbl aAMUHN-
CTPATMBHOIO AaHHY/IMPOBaHMA, a 3a epnof, ¢ 2018 1.
Ob1710 MOfiaHo 4y Th 60see 80 BO3pa)keHMIT M UCKOB
IMPOTHB JIeICTBYA €BPa3NIICKOrO ITATEHTA HA TEPPU-
TOpUM TOCyHapcTB — yuacTHukoB EAIIK, mpuyem
68 u3 Hux 3adukcuposansl B Poccun®. VIHpiMu cio-
BaMM, 3HaYMTe/IbHASA OIS CIIOPOB 10 €BPa3UIICKUM
IaTeHTaM Ha HALMOHAJIbHOM YPOBHE paccMaTpu-
BaeTCsA MMEHHO Ha Teppuropun Poccun. JIna cpas-
HEHMA 32 aHAJIOTMYHbBIN Nepuof, MPOTUB JeiCTBUA
eBpasuiickoro narenTa B Kazaxcrane 6b110 mogano
BOCEMb TaKMX BO3Pa)KEHUIl MIN UCKOB, B bemapy-
CH — 1IIeCTh, 2 B OCTA/IbHBIX CTPaHaX — He 6osee off-
HOTO, /100 €BPas3UIICKNIT IaTeHT Ha TepPUTOPUN
9TUX CTPaH BOOOIIe He OCIIapyuBancs)’.

& Cm. nogpobHee BebuHap EAMB: MaxaHbkoBa E.H., ytmaH A.B. MpakTuka paccmoTpeHus cnopos. EBpasuiickan uHTe-
rpauus B chepe uHTennektyanbHol cobcteeHHocTu. URL: https://www.eapo.org/wp-content/uploads/2024/01/praktika-
rassmotreniya-sporov-evrazijskaya-integracziya.pdf (gata o6paiwerus: 25.06.2025). Cm. Takxe: PazpaboTka npoekra eB-
pasniicKoi CTpaTerny PasBUTUA UHTENNEKTYarlbHOM cobcTBEHHOCTH [0 2035 roga. OTUeT 0 HayYyHO-UCCNe0BaTENbCKOW
paboTte. 2023. URL: nir-razrabotka-proekta-evrazijskoj-strategii-razvitiya-intellektualnoj-sobstvennosti-do-2035-goda.pdf

(naTa obpatueHus: 25.06.2025).
o Cm.: Tam xe.
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Crnenyer B 1iepByI0 ouepefib OTMETHUTD, YTO B CH-
creMe apouTpaxkHbIx cygposB PO ¢ 2013 r. pyHkuu-
onypyer CUII - cnenyanusupoBaHHbI CyeOHbII
OpraH, paccMaTpUBAW0IMII B KauecTBe Cyja Iep-
BOJ M KaCCalMIOHHOJ MHCTAHLVM, Jie/Ia 110 CIIOPaM,
CBA3aHHBIM C 3allUTOI MHTENNIEKTYya/lbHbIX IIPaB.
Cpenn rocypmapcts — yyactHukoB EAIIK Poccnmit-
ckasg Pepepanysa — He eIMHCTBEHHAsA CTPaHa, IZie
CO3JIaHbl CIeLMaIN3NPOBaHHbIE CyfieOHbIe OpraHbl
PaccCMOTpeHMsA CIIOPOB B chepe MHTeNNeKTyaTbHO
cobcrBeHHOCTH. Tak, B coctaBe BepxoBHOro cyna
Pecniy6rmuxu benapycs peiictByer Cyne6Hast Kone-
YA 10 JielaM MHTE/UIEKTYalbHOl COOCTBEHHOCTH.
B Pecniy6nuke Kaszaxcran cropsl 1o eBpasmiicKum
IaTeHTaM pPacCMATPUBAIOTCA CIIEIVaIN3MPOBaH-
HBIMM CY[jaMl, 4bsg KOMIIETE€HLIMA IPU ITOM He
OTpaHMBACTCA Jie/IaMM 110 MHTE/UIEKTYaIbHOI CO0-
crBeHHOCTU. OJHAKO, MCXOJA U3 BbICKA3bIBAHUI
pykosopcTBa EAIIB, nMeHHO ITOAXOABI U IPaKTHU-
ka CHII cinyxaT B HEKOTOpPOIl CTelleHN CTaHAap-
TOM pa3pelIeHNA CIIOPOB He TOIbKO B POCCUIICKOI
IOPUCUKIMY, HO U B JPYTUX CTPAHAaX €BPasmiicKo-
ro npoctpancra'’.

[Tpaktuka CHUII nokasbiBaet, 4YTO OFHMM U3 AUC-
KYCCHMOHHBIX BOIIPOCOB IIPU PacCCMOTPEHMUY CIIOPOB
110 €BPa3MIICKMM IIaTeHTaM OKa3bIBaeTCA COOTHO-
IIeH/e HOPM €BPa3MIICKOTO IIATEHTHOIO 3aKOHOJIa-
Te/IbCTBA Y HALIMOHAIbHOTO NTaTeHTHOIO IIpaBa.

B xadecTBe KOHKPETHOTO IIp¥Mepa MOKHO IIpH-
Bectu fenmo Ne CUII-1030/2020, roe paccMaTpusai-
€ BOIIPOC O HaIM4YMHU Y HAlIMOHA/IBHOTO CY/ia KOM-
HEeTeHLMN IO PaspelleHNI0 CIOPOB O NPU3HAHUY
IIPOJJIEHMSA CPOKA JIeJICTBMA €BPa3NiiCKOTrO IIaTeHTa
He3aKOHHBIM U HeOOXOMMOCTH COOMIOfIeHNS JOCY-
fieOHOTO TOPAJKA ero paspelleHns IIyTeM HOofaun
BospakeHns B EAIIB. Cypn 1o MHTe/IeKTyalIbHbIM
IIpaBaM, PacCMOTPEB [Ie/I0 B IOPAJKe IIepBOI MH-
CTaHIMM, OOpaTM/I BHMMAaHME Ha HecoOmopeHme
[IOCYAeOHOr0 aAMMHICTPATMBHOIO IOPsAfKA pas-
pelleHns MOJZOOHBIX CIOPOB, IPELYCMOTPEHHOTO
npaswioM 16(8) V. B pesynbrare CUII B kave-
CTBe CY[a epBOJl MHCTAHIVM IIPUIIE K BHIBOZY O
HEIOZICYJHOCTH €My TaKMX CIIOPOB, OTKa3aB B IIpU-
3HaHuM He3akoHHbIM pemeHus EAIIB o mpopre-
HIU CPOKa JeiiCTBUA €BPasniiCKOro IaTeHTa.

C TakuM BBIBOJIOM He COIJIACMICA IIpesu-
guym CHUIIL, koTopblit ormermn, 4uto IlareHt-
Hasd MHCTPYKUUMA THpefcTaBlIAeT coboil  akT

MEeXIIPaBUTEeIbCTBEHHOI OpraHM3aluy, a He MeX-
myHapopHblii forosop. Ilo aroit npudnHe cyn Kac-
CAlMOHHOV MHCTAHIMYM IPU3HAM OLIMOOYHBIM
BBIBOJ, CyZla 11€PBOJi MHCTAHLMU O IIPMOPUTETHOM
npumeHenuu HopM I B cucreme perynupoBanus
CIIOPHBIX OTHOLIEHMII HAa OCHOBaHMM 4. 4 CT. 15
Koncturyuun PO®. Hamnportus, mo MHeHuro mpe-
suguyma CUII, HOpMBI IV B cuny c1. 79 Kown-
crutyuuy PO He 0/KHBI MICHOMHATBCA, €C/IU UX
TOJIKOBaHMe U NIPUMEHeHMe BedeT 3a coboii orpa-
HIYEeHe IIPaB ¥ CBOOOJ ¥ IPOTUBOPEYNT OCHOBAM
KOHCTUTYLMIOHHOTO CcTpost PO.

B pesynbrare mpesupmmym CUII momguepknyi,
4TO QAJMMHMUCTPATMBHAsA Ipolleflypa oOcClapuBa-
HUA TIPOJ/IeHMA CPOKa €BPa3MilCKOTO IIATEHTa,
npegycMorpenHas npaswiamu 1M, pomxna pac-
CMaTpuBaThCs He KaK ofs3aTenbHas [OCyHeOHas
Ipollefypa, HPeNATCTBYIOIAs HeIoCPefiCTBEHHO-
My OOpalleHUI0 B CYJl, @ MCK/IIYUTETIbHO KaK alb-
TEPHATVBHbBI AJMUHUCTPATUBHBINA IOPANOK pas-
pewenus crnopa. ITo sToil npuunHe KaccauoOHHAA
KOJUIETHA TIPUIIIA K BBIBOJY, YTO COOIIOfieHME IO~
panka ocnapusanus pemenns EAIIB o npopnenun
eBpa3uiickoro mareHra Ha Teppuropunu PO, mpep-
ycmotpenHoro [1V, Heob6sasarenpHo. Takum obpa-
3oM, mpesupguyM CUII xoHcTaTupoBan Hammdue
Y Cyha IepBOJi MHCTAaHIMM KOMIIETeHLIMN II0 pac-
CMOTpEHMIO TPeOOBaHNUA O IPU3HAHNMU HE3aKOH-
HBIM TIPOJIIEHMsA CpPOKa JEVICTBUA €BPa3MUIICKOTO
IIaTeHTa Ha TEPPUTOPUM TOCYflapCTBa-y4acTHUKA
EAIIK xak criopa, CBI3aHHOTO C IIPefl0CTaBIeHeEM
WIM TIpeKpallieHyeM IIPaBOBOJl OXPaHbI 00BEKTaM
IPOMBIIUIEHHOT coOCTBeHHOCTH [YeTBeprakoBa
2023:83-100].

9TO KOHKpETHOe Me/0 IIpMMeYaTeNbHO elle
u teM, uto npesupuym CHII obpatmncs K ombITy
TOJIKOBAHUA U IIPUMEHEHUs HOPM €BpasuUIiCKOro
IaTeHTHOro mpasa B Apyrux crpanax EATIK. s
storo CUII nampaBun 3ampoc B MMHUCTEPCTBO
nHocTpaHHbIX fien PO (manee - MUJL Poccun) xak
OpraHa, B YbI0 KOMIIETEHIIMIO BXOUT TOJIKOBA-
HIle MEXYHapOJHbIX JOrOBOpOB. MuHMCTEPCTBO,
B CBOIO O4Yepefib, 3alIPOCU/I0 MHEHMA KOMIIETEHT-
HBIX OpPraHoB rocygapcts — ydyacTHukoB EAIIK mo
BOIIPOCY O NIOPsAZIKe OCIIapMBaHMA IPOJ/IeHNA eBpa-
3MIICKOTO IIaTeHTa B 3TUX cTpaHax. ITo pesynbraTam
U3y4eHMA OTBETOB, IIOCTYNUBIINX OT HECKOIbKMUX
TOCYJapCTB, POCCUIICKOE BHEIIHENONNTUYECKOe

1© Cm. nogpobHee: MpakTrka Cyaa No MHTeNNeKTyanbHbIM NMpaBamM CY>KUT MOLENbHbIMY Keicamu 1A MHOTUX CTpaH EB-
pasnu. 22.09.2023. URL: https://www.eapo.org/eapv-news/praktika-suda-po-intellektualnym-pravam-sluzhit-modelnymi-
kejsami-dlya-mnogih-stran-evrazii/ (nata obpatieHus: 25.06.2025).
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BeloMCcTBO moarorosuno B afgpec CUII cmpasky,
B KOTOPOI 661N 0000111eHbI 11 IIPUBEeHBI TO3UIVIN
otpenbHbXx cTpaH EAIIK mo Bompocy o mopspke
OCTapMBaHUA NPOJJIEHN eBPasMiiCKOro MaTeHTa.
IIpn aTOM, KaK clegyeT u3 Cyfe6HOTO aKTa, MO3Nu-
1y rocypapceTs — ydactHukoB EATIK mo o6o3Ha-
4eHHOMY BOIIPOCY 0Ka3a/iCh HeeJMTHOOOPa3HbIMIL.

B pmpyrom pmene Ne CUII-664/2018 npepmeroM
IPOBEPKM CTajno pelleHne PocmarteHTa o mpu-
3HAHUM HeleICTBUTEIbHBIM Ha Tepputopuu PP
€BPA3UIICKOr0 IaTeHTa 0 M300pEeTeHNIo, MHTep-
Ba/l 3HAUEHNI 03Bl KOTOPOTO COCTAaB/AET YacTb
MHTEepBaja 3TUX 3HAYeHUI B IPOTOTHIIE, U3BECT-
HOTO M3 YPOBHA TeXHNUKH. IDTO [IelI0 IOKa3bIBaeT
npoTuBononoxHele nopxonsl EAIIB, Bbigasuiero
€BpasMilCKMIl MaTeHT, n PocraTeHTa, NPUHABILETO
peleH1e O IPU3HAHUM eBPa3yiiCKOro MaTeHTa He-
IeICTBUTENIbHBIM Ha Tepputopun PP, x Bompocy
OXPaHOCIIOCOOHOCTM M300peTeHNs, bl IPU3HAKMN
bopMynbl 1300peTeHNsI BBIPaXKEHBI 10 MPUHIIUITY
«yxe-ummpe» [Hasuna 2021:24-35].

Tax, mo muennio EAIIB, cpaBHuBaeMble Ipu3Ha-
K/ He MOTYT CYMTAaTbCA MAEHTUYHBIMMU, €CU OHM
0671a/jaloT XapaKTepUCTUKAMIU, KOTOpbIe COOTHO-
CATCA APYT C APYTOM IO IPUHINITY «yXKe — IIpe»,
IIOCKOJIbKY 3as1BlIeHHOE 1300peTeHe obecednBa-
JI0 NOCTVDKEHME HeoYeBUIAHOro (HOBOrO) TeXHUYe-
ckoro pesynmprara [Vruaros, Ceposa 2020:40-42].
PocraTeHT, B cBOIO 04epefb, TOCUUTAT, YTO B PaM-
KaX COBIIA/AOIIIeTO MHTEPBa/la TEXHNYECKNe pellle-
HMA CTIefyeT IPU3HATh UIEHTUYHBIMM, YTO CBUTE-
TEIbCTBYET 00 OTCYTCTBUM HOBU3HBI OXPAHAEMOTO
u300peTeHNs 10 IPUHINITY «y>Ke — upe». Cyz 1mo
VHTE/IeKTYaNbHbIM IIpaBaM, paccMaTpyBas 3TO
Jiefo B KaCCAL[IOHHOM TIOpSJIKe, TIOfIiepsKasl pele-
H1e PocraTeHTa, OTMeTMB IIpU 3TOM OTCYTCTBUE B
ImpakTuKe rocygapcTs — yyacTHukoB EATIK crnyda-
eB IIPM3HAHMA IATEHTOCIIOCOOHBIM M300peTeHus,
COTIOCTAB/IEHHOTO C M3BECTHBIM TEXHMYECKMM pe-
IIeHeM I10 IPUHIINITY «yoKe — mupe»'.

Eiie ofguH npuMep pasHbIX OAXOO0B K BOIPOCY
00 0XpaHOCIIOCOOHOCTH OT/Ie/IbHBIX BUIOB 1300pe-
TEHMII C/IefiyeT U3 Cy/ieOHBIX akToB 110 femy Ne CUII-
384/2023, B KOTOPOM IIpeAMeTOM CyAeOHOI mpo-
BepKM CTano penreHre PocmareHTa o ImpusHaHUM
€BPas3MiiCKOro IIaTeHTa HeJle/ICTBUTE/IbHBIM Ha Tep-
putopuu PO. Cyn nepBoit MHCTAaHIMK TTOAfEpKa
pellleH1e HAIMOHATbHOTO MATEHTHOTO BEOMCTBA,
COC/TABIIVICh Ha CIIOKVBIIUICA B POCCUIICKON CY-
fie6HOI IIPaKTUKe TIOXOf, K ONpeie/IeHNI0 HOBU3HBI

n300peTeHNsA B CIyyae COOTHOLIEHMA 3HAueHMA
€ro napaMeTpa ¢ aHaJOIMYHbIM I1APAMEeTPOM IIPO-
TOTHUIIA TI0 IPUHLIMITY «y>Ke — mupe». Cyz mepBoit
MHCTaHLMU OTMETIII, YTO BC/IEICTBME FAPMOHM3A-
LV} HAaIVOHAJbHOTO IIATEHTHOIO 3aKOHOMATe/lb-
CTBa, IPMMEHAEMOT0 TPy IIPOBEfIeHNI IKCIIEPTU3DI
3aABOK Ha M300peTeHA, C HOPMaMI eBPasyiiCKOro
IIAaTEHTHOI'O 3aKOHOJIaTe/IbCTBA MOAXO0/bI K OIlpefie-
JIEHV}0 HOBV3HBI M300peTeHNsA JO/DKHBI ObITh aHa-
JIOTMYHBIMI. PYKOBOZICTBYACDH 3TOV MO3ULVEN, CY
HepBOJl MHCTAHLMY COCTIAJICA Ha IPUHIMIT «y>XKe —
mype», paHee paspaboranHsiii Bepxosusim Cygom
Poccmitckoit @emepanyy Ipyu aHamuse BOIpOCa
O COOTBETCTBMM YCTIOBUIO IIaTEHTOCIIOCOOHOCTM
«HOBU3HbBI» NaTeHTa PP (HaloHa/IbHOIO IaTEHTA)
Ha 1300peTeHne MPYMEHAIOCh POCCUIICKOe 3aKO-
HopaTenbcTBo [Pobunos 2010:100-101].

B cBowo ouepenp, mpesuauym CUII mpusHan
TaKo}!l IIOAXOJf, HECOOTBETCTBYIOLIMM HOpMaM
€BpasUIICKOTO  IIATEHTHOTO  3aKOHOJlaTeIbCTBa
U OCHOBaHHOIl Ha HeM MeETOJOJNIOTUM HPOBEPKU
COOTBETCTBMSA IATEHTYeMOro M300peTeHms Tpe-
OoBaHMI0 HOBU3HBL. KaccalMoOHHas WMHCTaHINA
CUII cornmacunach ¢ mosuumerl obmagarTens ocIo-
PEHHOTO €BpasMUiICKOr0 IIATeHTa, 4TO COITIACHO
00IenTPMHATOMY IIOLIXOY K OLIeHKe HOBU3HBI M30-
OpereHuii obliee pacKpbiTHe He MOPOYUT YacT-
Hoe. B cypme6HOM akTe KacCaliOHHON MHCTaHIVN
HO/I4€PKUBAETCS, YTO B COOTBETCTBUM C HOPMAMMU
€BPasUIICKOro MaTeHTHOTO 3aKOHOfIaTeIbCTBa I/
OTPMLIAHUA HOBU3HBI TpeOyeTcs WUJIEHTUYHOCTD
BCEX CPaBHNMBAaeMbIX IIPM3HAKOB, TOIZla KaK poc-
CUIICKOMY 3aKOHOJATEe/IbCTBY HpUCYIin Gomee 006-
e GOpPMYIMPOBKY, He BKIIOYAOLIie TpeboBaHme
UJIEeHTMYHOCTY IpusHakoB. Haxonen, npesupuym
CUII obpatun BHMMaHMe, 9TO CYJ IEPBOJT MIHCTAH-
LMY COC/IAJICA Ha TIOZX0f, CPOPMYINPOBAHHBII CY-
IleOHBIM aKTOM BbICIHIEN Cy/ieOHOI MHCTAaHLIMY IO
CIIOPY, IIPEMETOM PACCMOTPEHMsA KOTOPOTO ObIIO
TEXHIYECKOE DeIleHle, OXPAHsAeMOe POCCUIICKUM
(HaIMOHAIbHBIM) ITATEHTOM, B TO BpeMs KakK eBpa-
3MIICKOE ITaT€HTHOE 3aKOHOJATENbCTBO CONEPIKUT
6oree cTporue GOPMYIMPOBKIL.

B nenom npaktuky CHUII o cnopam B oTHo1Ie-
HUM €BPasMIICKMX IATEHTOB II0Ka He/lb3s Ha3BaTh
copmmpoBanHoIt Wn ycroitansoit. OpHako, 6es-
ycinoBHO, mpaktuka CUII mmeeT BakHOe 3Haue-
HMe B Ipolecce pOpMMUPOBaHMA IMOLXOHOB COOT-
HOILEH!s HOPM €BPasMIICKOTO MaTeHTHOIo IpaBa
Y HALMOHAJIbHOT'O IAaTEHTHOIO 3aKOHOJATE/NbCTBA.

" MoctaHosneHue Mpe3ungnyma CUM ot 8 niona 2020 . no geny N° CUM-664/2018.

Moscow Journal of International Law - 3 - 2025

125



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

.M. i36epaues

EcTb ocHOBaHMA COITIACUTHCSA C TE3UCOM, CIIEyIo-
MM M3 BbICKas3bIBaHUA pykoBopicTBa EAIIB, uTo
npaktuka CHUII mmeer mnm, mo KpaiiHeit Mepe,
MOXKET MMETb Ba)KHOE 3HauYeHMe B TapMOHU3ALUY
HOfIXOI0B K PACCMOTPEHMIO CIOPOB IO €Bpasuii-
CKUM IaTeHTaM B cTpaHax EAIIK.

Tak, onmpasch B HEKOTOPBIX fle/IaX Ha MPaKTU-
Ky TONKOBaHUA ¥ NPYMEHEHMA HOPM eBPa3uiicKo-
ro MaTeHTHOTO 3aKOHOJATENbCTBA B rOCYAapCTBax
- yuactHukax EAIIK, CUII TeM caMbIM moguepKu-
BaeT BaKHOCTD IIPUMEHEHVS eINHOO00Pa3HbIX MOJ-
XOJI0B B ITpOIlecce paspelleHNs CIIOPOB 110 eBpa3nil-
CKMM IIaTeHTaM. JTO, 110 CYTH, IPeACTaBIAeT COO0
HposiBlIeHNe CYHeOHBIM OpraHoM (opMblI «Cygne6-
Horo corpyauuyectsa» (judicial cooperation)
«cypevickoro puanora» (judicial dialogue). ITopgo06-
Hble MEXaHM3Mbl M3BECTHBl M PacIpOCTpPaHEHDI
cpenu HallMOHANbHBIX cyfelt ctpan EC, xoropble,
paccMarpyBas CIIOPHI 110 €BPOIENICKMM IaTeHTaM,
IpM HeOOXOAVIMOCTY CCBUIAIOTCA ¥ ONMPAIOTCA
Ha CyfieOHble pelIeHNs CBOMX MHOCTPAHHBIX KOJI-
jieT, OODBACHAA 3TO BAKHOCTBIO €UHOOOPA3HOTO
IpYMEHEHNA INpaBWI TaM, Ifie 3TO HeOOXOHUMO
BBUJY OTCYTCTBMA OOLIEro NMaTeHTHOIO CyAa cpe-
mu crpan EAIIK n EBpomneiickoro corosa [Walsh
2025:408-440]. B uenom CUII nipu pasperenny Tex
WIN VHBIX CIIOPHBIX BOIIPOCOB TaKXe CChLIAeTCs
Ha VIHOCTPAHHYIO CyiebOHy0 mpaktuky. Tak, CUII
B 000CHOBaHME CBOUX peIIeHMII CChUIAICA Ha pe-
IIeHNs CYHOB eBpoIelickux crpaH (meno Ne CUII-
1027/2020) nnn Cygma EBpomnerickoro comosa (meno
Ne CIII-740/2018). B panee paccMoTpeHHOM fiene
Ne CWII-384/2023 CUII ccpimanca Ha NPaKTUKY
aIeNNANVOHHBIX IasaT EBPOIEiCKOro maTeHTHOro
Begomctsa (EIIB).

OpnHako B IIONTHOM Mepe MeXaHU3MBI «Cy-
[IeOHOTO COTPYAHMYECTBA» MM «CYHENCKOTO Jya-
nora» B TOM GopMe, B KOTOPOIT OHU IPUMEHSIOTCSA
eBponelickumu cygamu [A6pymmnH, 2012:97-99]
n EIIB npm paccMoTpeHuu cropos IO eBpoIel-
ckuM mareHTaMm, B npaktuke CHUII He ¢yHKImoO-
HUPYIOT. B cBOMX pelleHMAX IO [ielaM, PaccMo-
TpeHHbIM Bbimte, CHII ommpaercs Ha HpakTUKY

paspelieHys B rocyfapcrbax — yyactHukax EATIK
CIIOPHBIX BOIIPOCOB, IIPVBEIEHHYI0 B MH(OpMAI-
OHHOI1 CIIpaBKe rOCYapCTBEHHOIO OpraHa, MOfro-
TOBJIEHHOI Ha 3ampoc npesupuyma CUII okaszarpb
COfleliCTBUE B YACHEHNN [€/ICTBUTE/IbHOI BOJIU TO-
cynmapers, nogmucasiux EATIK u IIM. Beposrho,
OTCYTCTBUE HENOCPeICTBEHHBIX (IPSAMbIX) CCBITIOK
Ha IPAaKTUKY CYHOB U MHBIX KOMIIETEHTHbBIX Opra-
HOB rocygapcts — yqactHukoB EAIIK o6bscHseTcs
HeOO/IbIINM KOIMYEeCTBOM CIIOPOB 110 €BPa3yiiCKIM
IaTeHTaM B 3TUX CTPaHAX, a TAKXXe OTCYTCTBMEM
MHGPOPMAIVIOHHOTO B3aNMOJENICTBIA MEXAY Cy-
fIeOHBIMM ¥ VHBIMM KOMIIETEHTHBIMYM OPTaHaMM
crpan EATIK no nopo6HbIM Bompocam.

4. TCHIICHHI/II/I N NEePCHEKTUBBI pa3BUTUA U CO-
BEPHICHCTBOBAHNA MEXAaHNU3MOB pa3pelieHn:Aa
CIIOpOB 110 eBpaSI/IiICKMM MMaT€HTaM

ITpepnocvinku pna cosganus EAIIC navamm
¢dbopmupoBaTbcs B epuof Hayana pacrnaga CCCP.
Bnepspie 0 cospganuyu EnMHOro maTeHTHOTrO Cyga
6bU10 3asBIeHO B [IpMHIMIAX OpraHM3aLUM efu-
HOJI TIaTeHTHOJ CUCTeMbl B paMmkax JloroBopa 06
OxoHoMuueckoM corose'. Ilosguee B IIporokorne
paboyero coBeIJaHNA IIpeACTaBUTENENl CyBepeH-
HBIX TOCYJapCTB MO (OPMMPOBAHNIO IIPVMHIINIIOB
BpeMeHHoro CorIalleHNs O IATEHTHO CHUCTeMe,
byHKUMOHMpYIOLIEN [0 TOAmucaHus MexXrocy-
JlAaPCTBEHHON KOHBEHIMM 110 OXpaHe IPOMBbIII-
JIEHHOJ1 CcOOCTBeHHOCTH, ObUta 3aduKcupoBaHa
HOJifiep>KKa [J0r0BapMBAIOLINXCSA TOCYAPCTB B CO3-
maHuy EQVHOro maTreHTHOro cypa B paMkax Mex-
rOCYAapCTBEHHOrO IIaTeHTHOro coseta'. Bo Bpe-
MEHHOM COITIAlIeHU! 110 OXpaHe IPOMBIIIIEHHO
COOCTBEHHOCTM  IIPENyCMaTpPUBAIOCh  CO3JaHMe
MeXrocyapcTBEHHOTO IIATEHTHOTO CY/a, fieATe/b-
HOCTb KOTOPOTO JIO/DKHA Oblla OBITH OIpefie/ieHa
OT/le/TbHBIM HOPMATVBHBIM IIPaBOBBIM aKTOM.

Jlanee, B  paMKax  MeXIoCylapCTBEHHO-
r0 COTPYJHMYECTBA IIOCTCOBETCKUX pecIyOImK
B 1993 r. 6p10 mopnucano CorameHue o Me-
pax IO OXpaHe HPOMBIIIIEHHON COOCTBEHHOCT

2. Cm. nogpo6bHee: Mucbmo B.M. BinHHukoBa 3amectutenio PykoBoanTtena Komuteta no onepaTMBHOMY yrnpaB/ieHuio Ha-
pofHbim xo3anctsom CCCP 1. TA. ABnnHckomy (04.10.91 r. 13/2-360/33) ¢ npoekTom [MPUHLMNOB OpraHu3aLun eanHown

NMaTeHTHOW CUCTeMbl B pamkax [lJoroBopa 06 SkoHomuyeckom cotose. URL: eapo.org/wp-content/uploads/2023/04/1991

pism_004.pdf (nata obpalyeHus: 25.06.2025).

3 Mpotokon paboyero coBellaHVs NPeacTaBMTENelN CyBEPEHHbIX rocyaapcTs No GOpMUPOBAHMIO NMPUHLUMMOB BPEMEH-
Horo CornalleHus o NaTeHTHol cucTeme, GyHKUMOHUpPYIOLWen fo noanucaHna MexXrocyaapcTBeHHOW KOHBEHLMM MO OX-
paHe npombiluNieHHO cobcTBeHHOCTU (MocKBa, 9-10 okTabpa 1991 r.). URL: eapo.org/wpcontent/uploads/2023/04/1991_

prot_005.pdf (nata o6patieHus: 25.06.2025).
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" co3faHuM MeXrocyIapcTBeHHOTO COBeTa 110 BO-
IpOCaM OXPaHbI IPOMBIIUIEHHON COOCTBEHHOCTH.
OTUM MeX/[yHapOJHbIM COIVIALIeHNeM Ipefyc-
MaTpuBanach paspaborka KoHBeHuuu mo oxpae
IPOMBIIIEHHOI cOOCTBeHHOCTH. OTMedaeTcs, 4YTo
[€PBOHAYa/IbHbII IPOEKT TAKOM KOHBEHLVU IPeN-
yCMaTpMBaJl «IIPaBOBYI0 OXPaHY OCHOBHBIX 00b-
eKTOB IIPOMBILIIEHHON coOCTBeHHOCTH (M300pe-
TEHUI1, HPOMBIIIIEHHbIX 00pasloB M TOBAPHBIX
3HAKOB), a TaKKe cosfjaHyue EAMHOro maTeHTHOro
cyza» [Epemenko 2023:4-5]. OpHako B KadecTBe
IepBOro srama ObUIO IPEJIOKEHO IIOATOTOBUTD
IPOEKT IMAaTeHTHO! KOHBEHLMM II0 OXpaHe M30-
OpeTeHuit, a 1O APYIrMM OOBEKTaM IPOMBIIIIEH-
HOJI COOCTBEHHOCTM (TIPOMBIIITIEHHBIE 00pasiibl
U TOBapHble 3HaKy) OBUIO pelIeHO pa3paboTaTb
HpeIoKeHNs 00 UX NpaBOBOJ OXpaHe B paMKax
OT/Ie/IbHBIX MEXAYHApOLHBIX cornaienuit™. B pe-
3ynbrare Obi1a pazpaborana u npuuaTa EAIIK, xo-
TOpas BCTymmIa B cuny B 1995 .

EBpasuiickas naTeHTHasA KOHBEHIVA 3aKpelia-
eT IpOLEeAypy M YCTOBMA BbIAUM €BPa3UIICKOTO
IaTeHTa Ha n300peTeHMe, OfHAKO He IIpeycMaTpu-
BaeT KaKMX-/MOO CIelyia/bHbIX MEXaHU3MOB pas-
pelleHNs CIIOPOB IO eBPasMiICKMM IaTeHTaM, HO
OTHOCHUT TaKye CIIOpbI K KOMIIeTeHIINY HAI[VIOHA/Ib-
HbIX fopucaukuuit. C MOMeHTa Hayaia GpyHKIMOHN-
posanua EAIIC rocypapctBa — yuactHuku EATIK
TaK U He BO3BPAIANCh K BOIPOCY O CO3[AHNUM
Epnuoro narentHoro cypa. [Tosumusa camoit EATIO
10 BOIpOCY cosflaHMA ExmHoro mareHTHOro cypa
B pamkax EAIIC Ha mpoTsXeHnN AUTEIbHOTO Bpe-
MeHM TIpefICTABIANACh [OCTATOYHO CJepKaHHOM
[Ipuropres 2007:10]" wau mopoit ckenTuyeckoir's.
OnmHako HeJaBHO BOINPOCHI COBEPIIEHCTBOBAHMA
cucTeMbl pasperieHus cropoB B pamkax EAIIC,
u EBpasniickoro sKOHOMIYeCKOro cow3a (fanee —
EASC) ocobeHHO, TOCPeCcTBOM CO3[aHNUs ClIeLy-
a/IM3MPOBAHHOTO HAJHAIVIOHAJIBHOTO CyHeOHOrOo

OpraHa Hall/IM CBO€ MeCTO B TeKYIleil TI0BEeCTKe eB-
PasmiiCKOl PEerMOHaNIbHON MaT€HTHOM MHTErPaLuy
[MBnues 20246:23].

B coorBerctBum ¢ IIporpammoit pasBuTHA
EAIIO opHuM 13 HalpaBjIeHUI 1eATeNbHOCTU 3TOM
PETMOHANbHOM  MEXIYHapOIHO!  OpraHU3aLun
ABNAETCA PasBUTHE €BPA3MIICKON CUCTEMBI pas-
pemeHusa crnopos’. B mporpaMMHOM [JOKYMEHTe
YKa3bIBaeTCsA, 4YTO CIOXKMBILIAACA CUCTEMA PAcCMO-
TPEHMs CIIOPOB IO €BPA3UIICKUM IIaTEHTaM MMeeT
aCMMeTpPUYHBIT U (QparMeHTapHbIl XapakTep,
pellleHMs HalMOHA/IbHBIX IIAT€HTHBIX BEJOMCTB
MOTYT OBITb OCIIOPEHBI B CYIeOHOM IIOpsifiKe, TOT/a
kak peutenns EATIB o6xanoBanuio He HOfjIeXar
(HampuMep, OTKa3 B BbIJaye eBPa3MIICKOTO MaTeH-
ta). [Ipy 9TOM HpolLeccyanbHblil HOPALZOK PaccMo-
TPeHMs CIIOPOB 10 €BPasUIICKUM IIaTeHTaM YCTa-
HaB/IMBAETCA HALMOHAIbHBIM 3aKOHOJATeIbCTBAM,
a OCHOBaHM:A 1A IPU3HAHNUA eBPa3UiiCKOTo IaTeH-
Ta HeIeiiICTBUTENbHBIM MM HAPYLIEHHBIM — HOp-
MaTVBHBIMM IIPABOBBIMM QAKTaMM €BPasUIICKOro
IIATEHTHOTO 3aKOHOJATeNbCTBA. TakuMm 06pasom,
CBOJICTBEHHDII €BPA3UIICKOMY ITaTEHTY eJVHbIII Xa-
pakTep MOXeT OBITb OOecIiedeH TONbKO Ha/lndyyeM
[IeHTPa/IM30BaHHOM HaJHALMOHANbHON CyHeOHO
IOPUCAMKINM, 06/1a/jatolIelt ICK/TI0YNTE/IbHO KOM-
HeTeHIyeil 110 PaCCMOTPEHNIO M PaspelleHNIo Ta-
TEHTHBIX CIOPOB'®. VIHBIMU C/I0BaMM, Ipe/IOKeHNe
3aK/II0YAeTCA B CO3/IaHMM €BPa3UIICKOrO MaTEeHTHO-
ro Cyfia KaK HaJHaIL[IOHAJIbHOTO Cyfie6HOTO OpraHa
B pamkax EAIIO mnn EASC.

ITpu 3TOM Ba)XHO OTMETUTH, YTO 3TO IPEJJIO-
JKeHNe BBIBMHYTO C y4eTOM BO3MOXXHOIO pac-
IIMpeHNsA Kpyra 06beKTOB, OXpaHAEMBIX B PaMKax
EAIIC, xak OJZHOrO U3 HaIpaBjJeHUIl pa3BUTHUA,
o6o3HaueHHbIX B IIporpamme passutus EAIIO,
Bezpb eme B 2019 r. B pamkax EAIIK 6su1 mopmcan
[IpoTokon 06 oxpaHe HPOMBILIIEHHBIX 00pa3lioB
(BcTymun B cuny B 2021 I.), B OTHOIIEHUY KOTOPBIX

" Wctopua EBpasmiickoll naTeHTHoW opraHmsaumun. Cm. nogpobHee Ha canTte EAMO: https://www.eapo.org/o-eapo/
istoriya-evrazijskoj-patentnoj-organizaczii/1-istoriya-sozdaniya-evrazijskoj-patentnoj-organizaczii/#refl (mata obpatue-
HuA: 25.06.2025).

> Tak, B ofjHOW 13 CBOUX CTaTel nybnukaumin BTopoi npesupaeHT EAMB A. H. TpuropbeBa yTBep»Kaan, uto «posib peauo-
Ha/bHbIX NAMEHMHbIX 8e00MCM8 8 CO30aHUU U pedhopMupo8aHuu cyoebHol cucmemesl paspeweHus cnopos He A8/1aemcsa
onpedenaoweli u He Moxem 6bIMb Makosoul», 1 0603HaUUN NKLLb FOTOBHOCTb BO3IaBAAEMOro UM BEJOMCTBa NPUHATb
«aKkmugHoe yyacmue» B 3TOI CNIOXKHOW paboTe npu yCII0BMM 3aNHTEPEeCOBAHHOCTY B 3TOM rOCyapcCTB — yyacTHUKoB EAMK.
Cm. nogpobHee: [lpuropbes 2007:10].

6 B PCIMMM He onobpwnu npepnoxeHna PocnateHTa No MoaepHM3aLmy eBpasninckor nateHTHom cuctembl. URL: https://
rspp.ru/events/news/v-rspp-ne-odobrili-predlozheniya-rospatenta-po-modernizatsii-evraziyskoy-patentnoy-sistemy-
60179a8c5254¢/ (pnata obpalyeHma: 25.06.2025).

7 Mporpamma pa3BuTA EBpa3snincKoON NaTeHTHOW opraHM3auumu, yTB. Ha COPOK BTOPOM (TPMHAALATOM BHEOYEpeLHOM)
3acefaHUn AGMUHUCTPATUBHOIO coBeTa EBpasninckon nateHTHom opraHmn3aunm 18 maa 2023 r.

8 Tam xe.
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TaKoKe IPeyCMOTPeHa Bblfjada €BPasMilcKOro Ia-
teHta. IIporpammoir passutusa EAIIO mpepna-
raetca cosmanme B pamkax EAIIO espasmiickoit
CHCTeMbI IIPaBOBOil OXPaHbl TOBAPHBIX 3HAKOB U
HOJIe3HBIX MOfenelt (T.e., IO CYTH, BBefieHNe «eu-
HOTO €BPa3NiiCKOT0» TOBAPHOTO 3HAKA M «eIMHOI»
nonesHoit Mogem). OGHAKO peanbHbIE IepCIeK-
TUBbBI peannsalyuy IpeioKeHNs 0 pacllpeHnIo
nepevHs 06beKTOB, OXpaHseMbIX B pamMkax EATIC,
II0Ka HEIIOHATHBL. TeM He MeHee C y4eTOM HaMedeH-
HOTO IIJIaHa IO LeHTPaIM3aLUU IPABOBOI OXPaHbI
«eBPasUICKNX» 00'beKTOB MHTE/IEKTYaIbHON C06-
ctBeHHOCTHU B paMkax EAIIO cosepiencTBoBaHme
MeXaHM3MOB paspelleHns CIIOPOB MPeCTABIAETCA
000CHOBaHHBIM.

BMmecTe ¢ TeM B Hay4HON 1 SKCIEPTHOIN cpefie
BBICKa3bIBAETCA MHEHNE, YTO CO3[jJaHMe OTHE/IbHO-
ro CIeLaIu3VpOBaHHOIO CyilebHOrO OpraHa s
ocyuecTBIeHns QYHKIMI Cyie6HOr0 KOHTPOJIS 3a
HOPAJKOM BbIJIa4/l €BPa3MIICKOTO IIaT€HTa MOXKET
OKa3aTbCsl Ha JAHHOM 3Talle Heleleco0OpasHbIM
U3-33, BEPOATHO, HEOOJBIIOTO KOMMYeCTBa CIO-
POB M 3aTPY[JHMUTENbHBIM 13-32 BO3MOXHBIX pas-
HOYTeHUI! cpefn rocynapcTs — yuyacTHukos EAIIK,
cpeiy KOTOPBIX He TOJIBKO CTPaHbl, BXOfALIMe
B coctaB EADC, no u unenst CHI' [MbicmuBcKuii
2023:119-120]. B cBs3M ¢ 9TUM IIpeIaraeTcsi OTHe-
CTH Jena 00 OClapyMBaHUM BBIJA4M €BPa3MilCKOTO
nateHta K kommerteHiyy Cymza EADC [Msicnus-
ckmit 2023:119-120]. B uenom Takoe mpepioxeHne
He JIMIIEHO OCHOBAHUII IIpM YCTIOBUM HaJielleHMs
Cyma EASC Heckonpko 6oree LIMPOKOI KOMIIe-
TEHI[Vell 110 PaCCMOTPEHNUIO CIIOPOB 00 OcrapyBa-
Huu pemennit EAIIB He TonbKo o BbIfade, HO U 06
OTKa3e B BbIfjaye eBPasMIICKOro mateHTa" mwm pe-
IIEeHNIT 0 HPOfIeHN WM 06 OTKase B IIPOJJICHUN
JieiiCTBUSA eBpas3niickoro narenTa. OIHAKO B II060M
clydae Takoe IpeioKeHMe HYXK[aeTcs B cCylile-
CTBEHHOII TIPOPabOTKe, TIOCKONbKY B CUTY TeXHMU-
4ecKoyl crennuKy CyuectBa MOJOOHBIX CIOPOB
TpebyeTcs IpyBIedeHNe CIIeNaTNCTOB B COOTBET-
CTBYIOLIEl 06/1aCTY TeXHUKM U Ha/IM4Me B COCTaBe
CYZIeIICKOTO KOpITyca CYAbY C TEXHINYeCKUM 00pa3o-
BaHMEM /71 IOHMMAHMA CYTH Jie/la U €T0 IPaBIlb-
HOTO paspelleHys.

5. 3aknroueHite M BHIBOIbI

[IpoBeneHHOE MCCNejOBaHME BbIABIAET DAL
npo6yeM, CBSI3aHHBIX ¢ npuMeHeHueM HopM EATTK
n [IM B mponecce paspelenns Clopos 10 eBpasnii-
CKMM IIaT€HTaM.

Bo-nepBbIX, IpaBoBOE PETyIMPOBaHUE OTHOLIE-
HIIL 110 IIOBOJY €BPa3MIICKOrO IaTeHTa XapakKTe-
pusyeTcsi pa3HOypOBHEBBIM XapakTepoM [Kpymko
2018:205]: maTepuanbHO-IIPaBOBbIE ACIEKTHI (CO-
flep>)KaHue IIpaBa, IIPEeNOCTaB/IAeMOro eBpasuii-
CKUM TIaTEHTOM, KPUTEPUM OXPaHOCIOCOOHOCTH,
OCHOBaHMA /IS IPM3HAHNUA €BPasUIICKOro MaTeHTa
HeJe/ICTBUTE/IbHBIM, IIepeYeHb [elCTBUIL, COCTAB-
JIAIOIIMX HapylleHVe eBPasuiiCKoro IaTeHTa) Ipe-
VIMYILIeCTBEHHO YHUQUIMPOBAHBI U OIpefe/ieHbl
Hopmamu EAIIK u IIV. B To e Bpems npouenyp-
Hble J IIpOliecCyasbHble aCIeKTbl 3aLIMUTHI IPaB,
CKJIa/bIBAIOIIMXCA 110 TI0BOJY €BPasUIICKOTO IaTeH-
Ta, PETYIUPYIOTCA MCKTIOYNTETbHO HOPMaMy Haljy-
OHA/IbHOTO IIpaBa rocyfapcTs — yyacTHUKOB EAIIK,
4TO CrIefyet u3 copepxkanus ct. 13(2) EAIIK.

Bo-BTOpBIX, B OTCYTCTBME CPEiM TOCY/IapCTB —
yuactHrkoB EATIK MexaH13MOB, 06ecrieqnBarommx
eIMHOO00OpasHOe IpPUMEHEeHVe HOPM eBPasyiiCKOro
IIATEHTHOI'O 3aKOHOJIATe/IbCTBA, TAKOE PasHOYpPOB-
HeBOe IIPABOBOE€ PETyIMpPOBaHNME CO3/AET PUCKU
(dparMeHTaIMN HAIMOHAIbHON IPaBOIPUMEHN-
Te/IbHON NPAKTUKM PaspelleHys CIOPOB IO eBpa-
amiickuM nareHtaM [CuuuupiH 2022:76-77]. Ilpn
aTOM ec/y pparMeHTalys MpaBOIPYMEHNTETbHO
IPAaKTUKHU 110 BOIIPOCAaM, KOTOpbIE PEeryIUpYIOTCA
HOpPMaMJ HallMOHAJIbHOTO IIpaBa, MPeCTAB/IAETCA
00BACHMMOIL, TO B C/yd4ae C HOPMaMu eBpasmii-
CKOTO IAaTEHTHOI'O 3aKOHOMATE/IbCTBA, MMEKINMY
YHUOUIVIPOBAHHBIN XapaKTep, Pa3yMHO OXMJATh
eIMHOOOPa3HBIIl TIOAXOJ, K MX TOTKOBAHMIO U IIPU-
MEHEHUI0O BHE 3aBUCMMOCTM OT HallMOHA/IbHOI
IOPUCAUKINY, Tie PACCMAaTPUBAETCS CIOP IO eBpa-
3MIJICKOMY IIaTEHTY.

B-TpeTbux, TeHAEHINY eIHOOOPAa3HOTO TOIKO-
BaHuA u npumeHenua HopMm EAIIK u IIM B cTpa-
Hax EAIIK He wnHabmogaroTcsa, OCOOEHHO ecnn
3TO KacaeTcsA paspellieHNs BOIPOCOB, MMEIUINX

' B cuny peincTayiollero npaBoBOro perynnpoBaHna UMeHHO oTKa3 EATMB B Bbigaue eBpa3mMiAiCKOro naTeHTa He MOXeT

ObITb OCrnopeH B Cy,D,E6HOM nopAanke.
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npelefeHTHbI XapakTep. Vccnenosanue npaxkTu-
k1 paccmorpenua CHUII cropos o eBpasuitckum
IIAaTEHTaM BbIAB/IAET BO3MOXXHOE HajaMyye Cpefy
rocygapcts — ydactHukoB EAIIK mporuBopeda-
IMX [IOIXOJ0B K TOJTKOBAaHMIO U NIPUMEHEHUIO OT-
menpHbIX HOpM EAIIK u I1V. Bmecte ¢ atum, one-
HUBasA MOAXOJbl TOCYAapcTB — y4acTHMKOB EATIK
B TOJIKOBAHUM Y TIPYMEHEHM) HOPM €BPa3MiicKo-
ro IIATEHTHOTO 3aKOHOJATe/IbCTBA, CefyeT IIpu-
HYMaTb BO BHMMAaHMEe Ha/Myue Yy HalMOHAIbHbBIX
CyleOHBIX M MHBIX KOMIIETEHTHBIX OPIaHOB 3TUX
CTpaH COOTBETCTBYIONLIEN IPAKTUKI PACCMOTPEHM
flell C paspelleHreM BOIPOCOB IIpelefleHTHOTrO Xa-
paxtepa. C yuetom cratuctuky EAIIB, 13 xotopoit
clefyeT JOMUHUPYIOLAsA POIb POCCUIICKON HOpUC-
JUKIVU B PaCCMOTPeHMY abCOMOTHOTO GO/IBIINH-
CTBa CIIOPOB I10 €BPA3MIICKIM ITaT€HTaM, IIpeJicTaB-
JIIeTCA, YTO OCTa/IbHbIE TOCYJAPCTBA — YYACTHUKIU
EAIIK nMeIoT He3HauNTe/NbHBIIl OIBIT B IPaKTuye-
CKOM IIpPYIMEHEHM! HOPM €BPa3UiiCKOTO MaTeHTHO-
r0 3aKOHOJIATE/IbCTBA.

B-4eTBepTHIX, BOIPOC O COOTHOIIEHUN HOPM
€BpasMIICKOTO  IMAaTeHTHOTO  3aKOHOJlaTeIbCTBa
¥ HaI[YIOHA/IPHOTO IpaBa TpebyeT Oosiee e TanbHO
HOPMaTUBHO-IIPABOBOI M/ JOKTPUHA/IbHOI IIPO-
pabotku. Obpaujaer Ha cebs BHMMaHue (GHOpMU-
pyembiit mogxop, CHUII, u3 xotoporo cienyer, 4To
K CIIOpPHbIM OTHOLIEHMAM IIO ITOBOJY €BPa3uiicKo-
ro IaTeHTa [JO/KHbI IIPMMEHATHCA MMEHHO HOp-
mbl EATIK u IV, DOCKONBbKY TONMBKO IpM TaKOM
HOAXOfe MOXeT OBITb 00ecreueHO eRuHOOOpas-
HOe IIpMMeHeHNe HOPM €BPa3UiICKOIo I1aTeHTHOIO
3aKOHOJ]aTe/IbCTBA HAL[VIOHA/IBHBIMIU CYAeOHBIMM
U JPYrMMM KOMIIETEHTHbIMM opraHamu. Harmmo-
HaJIbHOE 3aKOHOJATEeNbCTBO NO/DKHO NPYMEHATHCA
B IIPUOPUTETHOM IIOPAJKe B CIy4YasX, KOI#a Ipu-
OpUTETHOE IpUMEHeHVe HOPM eBpasuiiCKOro Ia-
TEHTHOTO 3aKOHOJ]aTe/IbCTBA He IO3BONAET CyOb-
eKTY B IIOJIHOJI Mepe peann3oBaTh IpUHAJIeXAIIe
€My OCHOBHbI€ IIPaBa, 3aKpeIJleHHble HOpPMaMU
HallMOHA/IbHOTO IIPaBa, B YaCTHOCTH, IIPaBO Ha Cy-
leOHYIO 3AINTY.

B-nATHIX, C OJHOI CTOPOHDI, BBIABIEHHOE OT-
CYTCTBUE T'apMOHU3MPOBAHHBIX IOXONOB K TOJ-
KOBAaHMIO U IIPMMEHEHMIO HODM €BpasuIiiCKOro
IaTEHTHOTI'0 3aKOHOJIaTe/IbCTBA K OTHOLIEHMAM IIpe-
LIefIeHTHOTO XapaKTepa CBUMIETENbCTBYET B MOb3Y
Heo6xoauMocTy GOpPMUPOBAHIS IPEAIOCHIIOK CO-
BEpILICHCTBOBAHIA MEXaHI3MOB, 00eCIIedNBaIOIIINX
eIMHO00OpasHoe paspelleHle CIOPOB IO eBpasuil-
ckuM nareHtaM |[CuHUIbIH, TbAKOHOBA, barpsan-
ckas 2021:58]. C gpyroit cTopoHsl, 0603HaUeHHAs
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acHMMeTpuUA B IPAaBOIPYMEHUTEIbHO IPaKTHUKe,
HPOSABIIAINIAACA B TOM, YTO a0COMIOTHOE OO/IbIIIH-
CTBO CIIOPOB IIO0 €BPA3UIICKMM IIaTEHTaM paccMa-
TPUBAKTCA B POCCUIICKOI IOPUCHUKLINY, OCTABIAET
IVICKYCCMOHHBIM BOIPOC O CO3JaHMV HaJHALNO-
Ha/IbHOTO CIeIMa/IN3MPOBAHHOTO IATEHTHOTO Cy/ia
B paMKax rocyzapcts — yyacTHukoB EAIIK. Hecmo-
TPS Ha TO, YTO MEPCIEKTUBBI COBEPIIEHCTBOBAHMA
MeXaHM3MOB pas3pelleHNs CIIOPOB 110 eBPasUilCKIM
IaTeHTaM HAlllIM CBOE MECTO B IIOBECTKE PasBUTHA
EAIIO, co3manue HafHALIMIOHAIBHOTO CIIEIaTN31-
POBAHHOTO ITATEHTHOTO CYJa IIOKa He MPeJCTaBILA-
ercst npuoputeTHoM [Yaiika 2019:161].

Takum 06pa3om, ¢ y4eTOM BbIAB/IEHHBIX B XOfie
VICCTIEIOBAHNUS CUCTEeMHBIX Ipo61eM MOryT OBITH
0603Ha4YeHBI CIEAYOLIME BBIBOJBI, KOTOPbIE MOTYT
OBITH IPUHATHI BO BHUMaHMe Py pa3paboTKe Ipef-
JIO)KEHUI IO COBEPIIEHCTBOBAHMIO MEXaHM3MOB
paspelIeHNs CIIOPOB 10 eBPa3MIICKIM ITATEHTaM.

1. B nensx obecreyeHns egnHOOOpPasHOro
TOJIKOBAaHUA ¥ ITIPUMEHEHMs HOPM eBpPasuilCKOro
IIaTeHTHOTO 3aKOHOJATe/IbCTBA B IIPOLeCCe PaccMo-
TPEeHMA CIIOPOB 110 eBPa3UIICKUM ITaTeHTaM Tpely-
ercA GOpMUPOBaHVe MEXaHNU3MOB TPAHCIOPUCIK-
IIIOHHOTO CyZie6HOrO B3aVMOZENCTBUSA B (opme
«Cyme6HOTO COTPYAHMYECTBA» M «CYHAeOHOro mma-
norar. IIpu co3manum ycmoBmit, obecrednBaroInx
MeXaHM3M CYHeOHOro COTPYJHMYECTBA, MOXET
OBITb NPUHAT BO BHUMAaHMUE OIBIT €BPOINENCKNUX
CyZeil, KOTOpble B3aMMOJEICTBYIOT MeXJy co60it
HETIOCPECTBEHHO, CChUIasACh Ha CyAeOHbIe pele-
uus apyr apyra [Khuchua 2019:268-269]. «Cyne6-
HBIIT [Ia7or» MOXKeT ObITh OpraHM30BaH Ha Oase
npoBoauMbix EAIIO cTakmpoBOK Ajd creryanu-
CTOB HAIlMOHA/IbHBIX NATEHTHBIX BEJOMCTB ITyTeM
pacmpernsa nporpamM. [logo6HbIE CTaXXKMPOBKM
HO3BOJIAT 00eCreYnTh 0OMEH OIBITOM U MHEHVAMM
KaK MeX/ly HallMOHA/IbHBIMM CY/IbSIMU, TaK M MeX-
Iy CYAbSMU, C OfHOI CTOPOHBI, M CIIeLMaINCTaMI
EAIIB, npoBoAsImUMY 3KCIIEPTU3Y, ~ C APYTOIL.

Kpome aToro, TpaHCHOpUCAMKIMOHHOE Cyfie6-
HOe B3aJMMOJENICTBIE MOXXET OBITb ONTHMU3MPO-
BaHO C IIOMOLIbI0 pacumpenus ¢popMm nHbopMa-
IIMIOHHOTO B3aMMOJENCTBYUA CYyfleOHBIX OpraHOB
rocygapcts - ydactHukoB EAIIK. Ilemp Takoro
MH(OPMAIVIOHHOTO B3auMOfeNCcTBIA — GopMUpo-
BaHMe eIMHOI MH(OPMAIMOHHO 6a3bl CyHeOHbIX
pelLIeHuii 1o pe3ynbTaTaM PacCMOTPEHUSA CIIOPOB
o eBpasuiickuM narenTtam. IIpencrasngercs, 4To
nopo6Hast Mepa OyzieT crioco6cTBOBaTh OOMIee exu-
HOOOPa3HOMY IpPUMEHEHNMI0 HOPM eBpPasuiiCKOro
IIATEHTHOTO 3aKOHOJATE/IbCTBA U Pas3pelleHNIo
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CII0pa I10 €BpasmiickoMy naTenrty. /g peanusanun
9TOII MHUIMATKMBBI NOTPeOyeTcs 3aK/IYeHue Co-
OTBETCTBYIOIIETO MHOTOCTOPOHHETO COITIALIECHN,
HpeyCMaTPMBAIOIIET0 MEXaHI3MBbI TAKOTO MHPOP-
MAIJIOHHOTO B3aMMOJENCTBYUA MeX/Jy TOCyHap-
crBamn — ydyactHukamu EATIK®.

2. IlpepnosxeHus 110 CO3[JaHUIO EBPA3UIICKOTO
IIATEHTHOTO Cyfjda KAaK HaJHAIMOHA/IbHOTO OpraHa
0 paspelleHNIo CIIOPOB 110 eBPA3MIICKVUM IIaTeH-
TaM 1e/1ecoobpasHo paspabarbiBaTh C y4ETOM CKJIa-
IbIBAIOIMXCA TEHIEHLINII PasBUTHA IIPABOBOI OX-
paHbl 00BEKTOB HPOMBIIUIEHHON COOCTBEHHOCTI
B paMKaX eBpasuiickoro permona [Masroof 2021:
229]. B Hacrosee BpeMs: KPYT 00'beKTOB IIPOMBIII-
JIEHHOIl COOCTBEHHOCTH, OXPaHAEMbBIX B paMKax
EAIIC, Bxmio4aeT B ce0si He TONMBKO M300peTeHus,
HO 1 IPOMBILIIEHHbIe 06pasibl. [Iporpammoit pas-
Butua EAIIO mpemycMaTpuBaroTcsa HalpaBleHNA
Jla/IbHEVIIIIero paclIMpeHNs STOro MepPedHs 3a CYeT
TOBAPHBIX 3HAKOB U I0JIe3HOI Mofenu. IIpu Takoil
CUTYALMU HarpysKa eBpasuiiCKOro Crelanansupo-
BaHHOTO CYJa II0 PACCMOTPEHMIO CIIOPOB B cdepe
00BEKTOB IPOMBIIIEHHO! COOCTBEHHOCTH, MO-
KeT OBITh JJOCTATOYHOII, YTOOBI IPM3HATH CO37Ia-
HJe TaKOTO HA[JHAIMOHA/IIBHOTO CYAeOHOro opraHa
OIpaBIaHHBIM 1 IenecoobpasHeiM. [loatoMy Ha
JIAaHHBI/I MOMEHT B YCTIOBUAX HEOO/BIIOTO KOMIYe-
CTBa U aCUMMETPUYHOTO pacIpefieieHNs CIOpOB
IO eBPA3UIICKMM IIaTEHTaM CpPeiu TOCYHAApCTB —
yuactHuKoB EAIIK cosmanume eBpasuiickoro cre-
IMaMM3MPOBAHHOTO CyAa IpPEeACTaB/IAeTCA IOKa
HpeX/eBPEMEHHBIM U HEOIIPABIaHHBIM, XOTS U He
TepAIOLINM CBOe aKTyaabHOe 3HaueHMe [KacbsaHoB,
S136epnues 2024: 54].

3. Ilpepnoxenne no Hapenennio Cyna EASC
KOMIIeTEHI[Mell 110 PAacCMOTPEHMIO CIOPOB B OT-
HOLIEHUM €BPA3UIICKMX TATEHTOB JJODKHO COIIPO-
BOX/ATbcsl (OPMMPOBaHMEM B ITOM CYHeOHOM
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4. IlpakTMkKa KacCalliOHHO}  MHCTaHLUU
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OHA/IPHOTO CYZIa MOXKET OBbITh IIPEI0XKEHO CO3Ja-
HJe KBa3uCyfeOHOTO OpraHa ¢ KOMIeTeHLel 110
IPEeJOCTAB/IEHNI0 KOHCY/IbTATUBHBIX 3aK/I0YEeHNI
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MO>KHO 0003HAYNUTh COEIICTBYE eVHOO0OPa3HOMY
TOJIKOBAHUIO ¥ IPUMEHEHUIO HOPM €BPa3miiCKo-
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AaBTOPUTETHDBIX YYEHHBIX M IPAKTUKYIOUIMX CIIe-
IMaJIMICTOB B 00/IACTY ITATEHTHOTO IIpaBa U MEXJY-
HapOJIHOTO IIpaBa. B cBo0 oYyepesb, KaK HOCTOSHHO
JECTBYIOLeEe YYPEXK/EHME TAKOM KOHCY/IbTaTUB-
HbIIl OpraH MOXeT yOBITh CO3[jaH KaK B paMKax
Cypa EASC, Tak u 3a npefenamy 3TOro MHCTUTYTa
EA3C.
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caHHoii Pecnybnukoin Benapycb n Poccuiickon ®egepauueri 13 mapta 2025 T., HO MOKa He BCTYMVBLLEN B CUY U OXKKMAAI0-

Lu,e|7| paTI/Id)I/IKaLlI/II/I HauMOHaNbHbIMK NMapnaMeHTaMun.
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