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MeKIYHAPOIHOI0
npaBa

LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acny»KeHHbIN lopucT Poccuiickon OepepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

Omutpuin Bhagunmuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IDPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acny»KeHHbI oprcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALLUASE
3acny»KeHHbIN lopurcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

YHVBEPCUTET APYXObl HAPOAOB MMeHN MaTpurca Jlymym6b!

(Mockea, Poccutickaa ®edepayus)

Yunbam BATJIEP

[IOKTOP NpaBa, 3ac/lyeHHbI npodeccop LLKonbl NpaBa 1 MexayHapoaHbIX
oTHoweHui um. xora dasapaa Ooynepa, YHBepcmTeT WITaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLLIA)

Cepren Bnagummnposny BAXUH

[OKTOP I0pUANYECKUX HayK, Npodeccop, Npodpeccop Kadenpbl
MeXayHapoaHoro npasa, CaHKT-leTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

[IOKTOP I0PUANYECKNX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
pykoBoauTenb ApKTuyeckoro npoekta Oynbpant, ApKTUUECKUI yHBEPCUTET
Hopseruu (YHusepcutet Tpomcé) (Tpomcé, Hopseaus)

Jlapuca BnapucnasosHa BEPEMHA

KaHAMAAT I0PUANYECKNX HayK, OLIEHT, JOLeHT Kadeapbl MexayHapoaHOro
npasa, MOCKOBCKWI FOCYAAPCTBEHHBIN MHCTUATYT MEXAYHaPOAHDBIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Anekcanpp leppelipo

[IOKTOp NpaBa, acCOLMMPOBaHHbIN UneH VIHCTUTYTa NOAMTKO-NPaBOBbIX HayK
lopuanyeckoro dakynbreTa JIMccaboOHCKOro yHMBEpCUTETa

(JluccaboH, Mopmyaanus)

Aywko AUMUTPUEBUY

[OKTOP I0PUAVNYECKUX HaYK, BN HayUYHbIN COTPYAHWK,

WHCTATYT MeXayHapoLHON MONUTUKY 1 3koHoMmuKw (benepad, Cepbus)
NoTtap AETEPMAH

[IOKTOP MpaBa, leKTop daKynbTeTa npasa

KanugopHuiickoro yHusepcuteta B Bepknu (bepksu, CLUA)

Moscow Journal of International Law - 1+ 2025

MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafeMuk Poccuinckon Akagemun Hayk, uneH lMpesngunyma Poccrninckon
Axkafiemun Hayk, pektop MITUMO MWJ Poccum, BOKTOP NMOAUTUYECKUX HaYK,
npodeccop, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHaPOAHbIX
oTHowweHwuin (YHnsepcuteT) MUL Poccun (Mockea, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxannosny BUPIOKOB

LIOKTOP l0prAnYeCcKrX Hayk, npodeccop, npodeccop kapeapbl
VNHTErpaLMoHHOro Nnpaga 1 NpaB YenoBeka, MOCKOBCKUI roCcyAapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHW (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKMX HayK, 3aBedytowmii kapeppoi KOHECKO,
MOCKOBCKUIA roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOAHbIX OTHOLIEHWI
(YHusepcuteT) MUL Poccun (Mocksa, Poccutickas ®edepayus)

CBetnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NOAMNONKOBHYIK IOCTULMMN B OTCTaBKe, [0CyAapCTBEHHO-
obulecTBeHHOe 06beanHeHNe «<MOCKOBCKMIA [lomM BETEPAHOB BOVIH 1
Boopy»keHHbIx cun» (Mockea, Poccutickas ®edepayus)

Anekcangp Uropesny MYPAHOB

KaHAMZAT IPUANYECKNX HAYK, [OLeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOro v rpaxgaHckoro npasa um. C.H. Jlebenesa, MOCKOBCKMiA
roCyAapCTBEHHbIN UHCTUTYT MeXyHapOHbIX OTHOLLeHWI (YHnBepcuTeT)
MW Poccumn (Mockea, Poccutickas Gedepayus)

Jiiogmuna BacunbeBHa MABJIOBA

KaHAVAAT PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl
MeXOyHapOoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLLEHUI,
Benopycckuii rocyaapctBeHHbln yHuepcuteT (MuHck, benopyccus)
Mapat AngaHroposuy CAPCEMBAEB

[IOKTOP loprAnYeCcKnX Hayk, npodeccop, LieHTpanbHas nsbuparenbHas Ko-
muccns Pecny6nvkn Kasaxcran (Acmana, Kazaxcman)

FenHagun Metposuy TOJICTOMATEHKO

3acny>keHHbIn lopucT Poccniickon Oepepaunu,

JIOKTOP I0pMANYECKMX HayK, Npodeccop, NepBbiit npopekTop, npodeccop
kadeapbl AAMVHUCTPATUBHOMO 1 GUHAHCOBOTO NpaBa, MOCKOBCKMA
rocylapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Anpgpein Agamosuy TPEBKOB

3acnykeHHbin topuct PCOCP, KaHanaaT lopranyecknx Hayk, npefceaarenb,
MexpayHapoaHbiii coto3 lopuctoB (Mockea, Pocculickas ®edepayus)
Bnapumup Bacunbesny YCTUHOB

3acny>KeHHbIN lopucT Poccuiickoin Oepepauyu, LOKTOP I0PUANYECKMX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
lOkHOM penepanbHoM okpyre (Pocmos-Ha [JoHy, Pocculickas ®edepayus)



Ceprein Anekceesuy ETOPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapofHoro npasa, [iunnomatunyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa UBanoBHa UBAHYAK

[IOKTOP I0pUANYECKUX HayK, npodeccop,

npodeccop Kadpeapbl MEXAYHAPOJHOrO YAaCTHOrO

1 rpaxpgaHckoro npasa nm. C.H. JlebeneBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
VHCTATYT MeXAyHapO/HbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

>koH dHTOoHU KAPTU

[OKTOP NpaBa, Npodeccop MexayHapofHOro npasa

MeKNHCKOro TEXHOIOrMYeCKOro NHCTUTYTA, FaBHbIV PeAakTop
OkcdopAcKor oHNaiH-61bnnorpadun mexpyHapoaHoro npasa

(Okcghopo, Benukobpumarus)

Pycram Anb6eptoBuy KACbAHOB

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
VHTerpauvoHHOro npasa u npas yenoseka MIMMMO MU Poccun

(Mockea, Poccutickas ®edepayus)

Anekcen Anekcanpgposuy KOCTUH

3acny»KeHHbIN opucT Poccuiickon Oepepaunu, KaHAMAT IOPUANYECKNX HAYK,
Mpencepatens MKAC n MAK npwu TIMM PO, npodeccop, npodeccop Kadeapbl
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebenesa,
MoOCKOBCKUI roCcyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
Li3sHu3ton KYAH

npoeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKMNX NCCNefoBaHNii, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii UpnHapxosuy KYPAIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kkadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas Gedepayus)

Amutpuii KonctantnHosny JIABUH

NOKTOP 0PUANYECKUX HaYK, AOLIEHT,

npodeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,

MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcaHpgposuu JIASYTUH

3acnyKeHHbIN opurcT Poccuiickon OeaepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefyioLwmnin Kadeapon mexxgyHapoaHOro 1 eBponenckoro
npa.a, YpanbCKuii rocyjapCTBEHHbIV PUANYECKUIT yHUBEpCUTeT
(EkamepuH6ype, Poccutickas ®edepayus)

EBrenui Npuropbesuy JIAXOB

3acnyXeHHblit lopucT Poccniickoin epepaunu,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW" (KazaHs, Poccutickas ®edepayus)

Anekcen Anekcanaposuy MOUCEEB

[OKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKU

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHckuin yHnBepcuteT (TaniuH, ScmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP OPUANYECKUX HAYK, AOLIEHT,

npodeccop kadeapbl MexayHapoaHOro npasa, MOCKOBCKMIA yHUBepCcUTET
MBL Poccun umenn B. . Kukots (Mockaa, Poccutickas ®edepayus)

Tum MNOTbE

[IOKTOP MpaBa, NPopeccop v CTapLnil HayUHbIN COTPYAHUK LLIKonbl npaBa u
aunnomatin M. Onetuepa, YHnsepcntet Tadtca (Maccadycemc, CLUIA)
Husamu A6aynna orny CAOAPOB

[IOKTOP l0pVANYECKNX HayK, AenyTaT Munnu Megxnuca (MapnameHTa)
AsepbanpkaHckom pecnybnvku, Mpeacepatens KOMUCCHM MO COLMANbHBIM
BOMpOCaM 1 npaBam Yyenoseka MexnapnameHTckoi Accambnen
rocypapcre-yyactHrkos CHI, PykoBoauTenb paboueii rpynmb

Mo MeXnapnameHTCKUM cBasam AsepbaiigxaH-Poccua (baky, Asepbalioxat)
Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytowwmnii kKadeaporn
MexayHapoaHoro npasa, HoBocubnpckmii

rocyflapcTBeHHbli yHuBepcuteT (Hosocubupck, Poccutickas ®edepayus)

Bnapgumup Muxainosuny LLYMUTIOB

3aCny>KeHHbIi lopncT Poccuniickoi OefiepaLiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefytoLwmii Kadpeapon mexxayHapoaHOro npasa,
Bcepoccuiickaa akapemua BHELLHe Toprosav

MWuHWCTepcTBa SKOHOMMYECKOTO pa3BuTrA Poccumn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprAaNYecKnX HayK, npodeccop, 3aBeayiowmin kKadbenpon
VIHTErpaLyoOHHOro Npasa 1 NpaB YeNoBekKa,

MOoCKOBCKMI rocyiapCTBEHHbIA UHCTUTYT

MeXayHapoaHbIX OTHoLWeHwu (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbIVA CEKPETAPb
AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonuTtnyeckre HayKu), BOLEHT AenapTaMeHTa NoANTUYECKOW HayKu,
HauroHanbHbI nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas wKona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)
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OBHOBJIEHHbIN TEOPETUYECKUW
B3rnag HA nNPUHUMUN HAUBOJIbLUEIO
BJIATONMPUATCTBOBAHUA

B COBPEMEHHOM MEXAYHAPOOHOM

NMPABOMOPAOKE

BBEOEHMUE. IIpunyun naubonvuiezo 6nazonpu-
amcmeosanus (danee — ITHB) uzdasna ucnonv3o-
8AJICS KAK MeNOYHAPOOHO-NPABOBOLI UHCIPYMEHIN
peynuposaHus mopzoenu mexoy 20cy0apcmeamu
NPUMEHUMENVHO K CMABKAM MAMONEHHBIX NO-
winun. Inasuas ocobeHHocmv npuxuuna 3axmo-
udemcsi 6 Mot Ponu, KOMopyi uepaem 8 08ycmo-
pOHHEM NPABOOMHOUEHUU MpPembe 20CY0apcmeo:
yuacmuuku (cy6vekmot) npasoomHouleHUs 005-
3aHbl asmomamuyecku npedocmasums 2ocyoap-
cmey-napmuepy  (ynpasomoueHHoil  cmopoe)
71100y10 1b20my, npedoCcmasneHHyo 1ooomy mpe-
mvemy 20cy0apcmey, Hanpumep, HU3Kyw Crmasxy
MAMONEHHOL NOWNIUHDL HA UMNOPIMUPYeMbILL MO-
8ap unu mosapol, u Haobopom, enpase mpebosarmo
U NOZYUUMb MAKYI0 b20My 0m 00I3aHHOL CMo-
ponot. IIpedocmasnerue unu nonyuerue nOHUMeH-
HOIl CMABKU Mosapam u3 zocydapcmea-napmmuepa
ogopmnsiemcss u nposooumcst akmom (unu axma-
Mu) 6HympenHezo npaea (mamoxeHHvill mapudg,
MamoxceHHblil K0OeKc u 0p.), U IMUM NPUBHOCUMCS
uameHeHue 60 BHYMPEHHUTI MAMONEHHBIT PeHUM
é3aumodeticmayroujux 2ocyoapcms. IIpunyun nau-
6onvuez0 61a20NPUAMCINBOBAHUSL MeHOY 08YMS
eocyoapcmeamu Oeticmeyem, eciu 20Cy0apcmea-
napmHepol NOY4AIOM Nb20Mbl O/ M0BAPOS 6
eocyoapcmee-napmmepe 8 O00UHAKOBOM pedcume

6

Haubonvule2o0 671a20NPUAMCMB08AHUS NO CPABHE-
HUIO CO Tb20MAaMU, NPedoCMasIeHHLIMU MpPembemy
eocyoapcmey Ha axanoeuuHvie mosapul. Heobxo-
ouUMOCMb CPABHUBAMY, CONOCMABNAMY U YPABHU-
8amv BHympeHHUe NPABOBbIE PEHUMbL 6 C02Nd-
COB8AHHOLL cpepe OMHOWIEHU HA MAKCUMATLHO
671a20NPUAMHOM YPOBHE — CYULHOCMHAS 4epma
ITHB, enasmolii cneyuduqeckuti memoo pezynupo-
8aHUA. 3a npouleduie 6eKa Mex20Cy0apcrneeHHbIX
omnouwenuti ITHB npouten 6016uioil nymo cmaHos-
JIeHUS U PA3BUMUS, U Ce200HSA HeoOX00UM HOBbLLi
63271510 HA He20.

MATEPUAIJIBI I METO[BI. VMccneoosariue dan-
HOUL meMblL U peudeHue NOCMAs/IeHHOT 3a0a4u npo-
8e0eH0 HA 0CHOBE UIUPOK020 CNeKMPa MAMepuanos
u3 npakmuxu npumenenus IIHB u ezo monkosa-
HUSL, MeopernuuecKo20 3a0CpeHuss MHOUX acnek-
M08, UCNONb308AHUL MPAOUUUOHHOZ0 O/ 2YMAHU-
mapHoix (10puUOUUecKUX) HAYK Mermod0n02u4ecKozo
UHCIMPYMeHMAPUSL.

PE3YJIBTATBI MICCIIEOOBAHMSL. B xo0e pas-
pabomku memvl 6 HeCKOZIbKO HOBOM céeme npeo-
cmarom ucmopus cmarosneHus u passumus [IHD,
e20 3HAYUMOCMb O MeXOYHAPOOHO020 NPA6oNno-
PAOKA U nepcneKmuesl UCNONTb30BAHUT KAK HOPMbL
MeNOYHAPOOHO020 NPasa, Kax NPUHUUNAG U Mermooa
pezynuposanus.
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OBCYJKJIEHVE U BBIBODI. Hecmomps Ha 06-
WUPHYIO  HAYUHYI0 JTUMepamypy, MNoCesueHHy0
ITHB, 0o cux nop umeemcsi MHO20 HeyCros6UUX-
¢, NPOMUBOPEHUBDIX MHEHUL U NO3ULUTL 1O N060-
0y npupoovt u cywipocmu ITHB, e2o HopmamusHoii
CUnbL U 0eticBeHHOCMU, 8030eTiCNBUS HA Me#20CY-
dapcmeeHHble OMHOUEHUS U MeCma 6 271I00aIbHO
npasosoii cucmeme. Ipunyun Haubonvuiezo b61azo-
NPUAMCIMB08AHUS NPedCctnaern ce200Hs He MOJbKO
KAk HOpMa U NPUHUUN MexOyHAPOOHO20 NpaAsa,
HO U KAK NPUHUUN-UHCIMUmMym, Kak memoo (me-
XaHusm) peeynuposanus. IIpu smom pacuiupsemcs
cdepa eeo npumeHeHUs, a 3a70%eHHYIIL 6 Hezo Me-
Moo pezynuposanus noseonsem npumensmo [THB u
8 Opy2ux nomeHyUAILHO NPU0OHIX cepax. ITpun-
Uun HAUboNbULE20 O71A20NPUANCINBOBAHUS NPe6pa-
uaemcs 6 mexcompacrnesoe obpasosarue. B mexucoy-
HAPOOHOLI MOP20BOLi cucmeme U MeHOYHAPOOHOM
mopeosom npasonopsioke IIHb 0o HedasHezo spe-
MeHU 007140471 KO2EHMHbIMU C60UCEAMU, CTUBASCH
68 HeKoe MPUeoUHCMe0 ¢ NPUHUUNOM npedocmase-
HUS HAUUOHATILHOZ0 PEHUMA U NPUHUUNOM HeoU-
ckpumunayuu. Ilpu cospemennoti mparcpopmauu
MeNOYHAPOOHOTU cucmemvl U muponopsoka ITHB
KAaK YHUBepCanvHblil, 27100a1bHbLi NPUHYUN 80CHPO-
U3600UMCS HA PESUOHATILHOM U MEHPeSUOHATIBHOM
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YPOBHAX, n00Bep2ascy pazmeHmanuy, xapaxmep-
HOUL 07151 mexnOyHapooHozo npaea 6 uenom. OoHo-
spemerno IIHDb cman u ocmaemcs Heomvemnemot
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UPDATED THEORETICAL VIEW

ON THE PRINCIPLE OF THE MOST
FAVORED NATION IN THE MODERN
INTERNATIONAL LAW ORDER

INTRODUCTION. The principle of most favored
nation (MFN) has long been used as an international

Moscow Journal of International Law - 1 - 2025

legal instrument for regulating international trade be-
tween States in relation to customs duty rates. The

7



BOMPOCHI TEOPUN

B.M. lLymunos

main feature of the principle lies in the role that a third
State plays in a bilateral legal relationship: partici-
pants (subjects) of a legal relationship are required to
automatically provide the partner State (the author-
ized party) with any benefit granted to any third state,
for example, a low rate of customs duty on imported
goods or commodities. And, on the contrary, has the
right to demand and receive such a privilege from the
obligated party. The provision or receipt of a reduced
rate for goods from the partner state is formalized and
carried out by an act or acts of internal law (customs
tariff, customs code, etc.), and this introduces a change
in the internal customs regime of the interacting states.
The principle of the most favored nation between two
States is enforced and applies if the partner States re-
ceive benefits for goods in the partner State under the
same most-favored-nation regime in comparison with
the benefits granted to a third State for similar goods.
The need to compare, contrast and equalize internal
legal regimes in a coordinated sphere of relations at the
most favorable level is an essential feature of the MFN
principle, the main specific method of regulation. Over
the past centuries, the MFN principle has come a long
way in its formation and development, and today a
new look at it is needed.

MATERIALS AND METHODS. The study of this
topic and the solution of the task was carried out on
the basis of a wide range of materials from the practice
of using the MFN principle and its interpretation, the
theoretical sharpening of many aspects, and the use of
methodological tools traditional for the humanities
(law) sciences.

THE RESEARCH RESULTS. During the develop-
ment of the topic, the history of the formation and de-
velopment of MFN principle, its significance for the
international law order and the prospects for its use as
a norm of international law, as a principle and meth-
od of regulation appear in a slightly new light.
DISCUSSION AND CONCLUSIONS. Despite the
extensive scientific literature on MEN principle, there
are still many unresolved, contradictory opinions and

1. BBenenne

[Ipobnemarrike CTAQHOBJIEHMS, [ENCTBUS, MpPU-
MmeHeHus u tonkoBaHus IIHD mocBsmamm cBon
TPYZAbl IPU3HAHHBIE OPUCTBI-MEXYHAPOLHUKY

positions about its nature and essence, its normative
force and effectiveness, its impact on interstate rela-
tions and its place in the global legal system. MEN
principle appears today not only as a norm and prin-
ciple of international law, but also as a principle-insti-
tutio, as a method (mechanism) of regulation. At the
same time, the scope of its application is expanding,
and the regulatory method embedded in it allows for
the use of MEN in other potentially suitable areas.
MEN principle is turning into an unit of interbranch
law formation. In the international trading system
and the international trade law order, MFN principle
until recently possessed cogent properties, merging
into a kind of trinity with the principle of national
treatment and the principle of non-discrimination.
With the modern transformation of the international
system and the world order, MFN principle, as a uni-
versal, global principle, is reproduced at the regional
and interregional levels, undergoing fragmentation
characteristic of international law as a whole. At the
same time, MEN principle has become and remains
an integral part of the internal content of many funda-
mental principles of international law, as well as part
of the generalizing principle of peaceful coexistence of
States and civilizations.

KEYWORDS: most-favored-nation principle, princi-
ple-institution, regulatory method, unit of interbranch
law formation, global legal system, international law
order, cogency, fragmentation, duality and trinity of
principles
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[Benbsamunos 1970; Koponenko 1953; Ycenko 1974;
Yurakos 1995]. Yxxe B XXI B. 0 gaHHOIT TeMe 3a-
IMIeHbl AuccepTauuu'. B 3apybexHOil HaydHOI
JIUTepaType O CUX IIOp BOCTPeOOBAHHOI OCTaeTCs
moHorpa¢us E. CoBuuboHa, n3fanHas B [penobne

' Poro3uHa A.A. [leticmsue u npumeHeHuUe 02080pKU 0 Haubosbwem 6;1a20NpUAMCMBO8AHUU 8 MEXOYHAPOOHOM UHBeCMuU-
YUOHHOM npase: AuC. ... KaHg. opug. Hayk. KazaHb: K'Y, 2017; YctuHosa T.C. Pexxum Haubonnbwezo 61a20npusmcmeosaHus
8 CO8peMeHHOM MeX0yHapOOHOM npase: AuC. ... KaHa. iopuva. Hayk. Mockea: JA MU P®, 2000.
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B 1972 1. [Sauvignon 1972:7, 28]. MoxxHO Takxe 00-
paTUTh BHUMaHME Ha Ipyrye paboThl, Kacaoumuecs
B ocHoBHOM npuMeHeHn:A [THD B MexxpyHapopnHoi
toprosoii cucreme [Pauwellin 2002; Jackson 2006;
Bhagwati 2008; van den Bossche 2021].

IIpuxnagnyto sHaunmocts ITHD HarmapHO wmi-
mocTtpupyet IIpoekT crareit o Knays3ynax o Han6o-
jlee O/IArONMpUATCTBYEMOJ HAIUM, BBIPAOOTAHHBIN
Kommnccnert mexxpynapogsoro mpasa Opranusanun
O6beguuennbix Hanuit (mamee — OOH) B 1976-
1978 rr. [Yiakos 1995]

Obuiee HayyHOe 3HaHMe 00 9TOM IpPUHIUIIE
B 000011]eHHOM BJIJIe MOXXHO CBECTH K C/IEAYIOLIM
nonoxennaM: ITHB sapopmica xak foroBopHas
HOpMa (K/1ay3ysia) B MeXX/IyHapO{HOI TOPrOBJIe; CYTh
€ro 3aK/II049aeTCs B aBTOMATHUYeCKOM, 6e3yCTIOBHOM,
IPeOCTaBICHUN U TOTYYeHUY JIBroT (Yalle BCero
JITOTHBIX CTaBOK TaMOXKEHHBIX IIOLUIVH), IPefo-
CTaB/ICHHBIX JIIOOOMY TpeTbeMy TOCYHApCTBY, €ro
BeIl]aM U JIMIaM; HOCTETIEHHO CIOXKIINCh HEeKOTO-
pble obmenpusHanuble uckmovenns us [THB; [THB
ABJIAETCA MEXKIYHApOJHO-IIPABOBBIM OCHOBAHU-
eM I YTBEPXKeHMA PeXVMa HeAMCKPUMUHALIUN
B MEX/[yHapOJHOM TOProBoM IpaBonopszke [Illy-
MuoB 2021]. CumraeTcs, YTO peXXM HanbOOMbIIEro
6naronpusarcTBoBanys Ha ocHoBe ITHB (coorser-
CTBYIOIIVX JIOTOBOPHBIX KJIay3yl) JO/DKEH Ipefo-
CTaB/IATbCA B3aVIMHO, aBTOMATHYECKH, 0e3 BCAKIX
yC/IOBUiL — B 6€3yCITIOBHOI popMe.

BmecTe ¢ TeM coBpeMeHHas SI0Xa IPMBHOCUT
HOBble HIOAHCHI B OOIIYI0 KapTMHY CTAQHOB/IEHNA
n peiictsua ITHB, ero mecra n ponu B m106anbHON
MeX/IYHapOJHO-TIPAaBOBOII CHCTEMeE VI MEK[YHAPOJ-
HOM IIpaBonopsAfke. EcTb HeoOXOmMMOCTb Hpef-
CTaBUTb OOHOBJICHHBIIT B3IVIAJ HA 3Ty KapTUHY 1 ee
SBOJIIOLMIO B KOHTEKCTe TpaHC(OpMALM MUPOIIO-
pAZKa, KOTOpas MUMeeT MeCTO CeTOIHA.

2. VIcropus cranosnenn u spononyu ITHb

CraHOB/IeHNe IPYUHINIIA Hanbojiee 61aronpusr-
CTBYeMOJ1 HaluM HayMHaeTcsA B paHHue u CpegHue
BeKa B MeX/[YHapOJHOI! TOprosie B paitone Cpenu-
3eMHOro 1 YepHOro Mopeii, HalIpuMep, B TOPToBJe
Ocmanckoit nmnepun ¢ Beneuneir. JocypapcTsa, nop
laBJIeHNEM CBOMX KYIIL[OB, JOTOBapMBA/INCh, YTO
KYTIbI OJHOTO TOCYapPCTBa Ha TEPPUTOPUM PYTOTO
OyAyT IIpofaBaTh TOBAPBI C YIUIATON CaMBIX HM3KIX
CTaBOK IIOLUINMH (HAZIOr0OB), KaKye IJIATAT 34 aHAJI0-
TMYHbIE TOBAPbI KYIILIbI TPETbUX cTpaH. Cy4anocs,
4TO Hayubosee ONATONPMATHBI PEKUM MMIOPTA
TOBAapOB OKa3bIBA/ICA MV BOBCEe OECHOLUIMHHBIM,
VIV PaBHBIM PEXMMY HAa/IOTrOO00/I0KEHUSA TOBApPOB,
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IPOM3BEeeHHbIX MECTHBIMM, HAIlMOHA/IbHBIMY IIPO-
V3BOAUTEAMM (NPYTMMM CTIOBAaMM, OKa3bIBA/ICA
HAIVIOHAJIBHBIM pexxuMoM). Hambonee 6marompu-
ATHBI PEXMM KaK Obl CIMBAJICA C HAILIVIOHATbHBIM
B HEKOEM TPY/JHOPA3TNIMIMOM JIBYENHCTBE.

OCHOBHOJI 1LIeJIbI0 TAaKOTO OaronpuATCTBO-
BaHNA YYXKVM TOBapaM U KyIIjaM OBUIO CTpeM-
NeHre 00ecreunTb HeAMCKPYMMHAILVIOHHbIE YC-
noBMA  B3aMMHON  Topromu.  CriefoBaTenbHo,
yKa3aHHOE JBYEAMHCTBO PEXIMOB, obecrednBasdt
HeVMCKPUMIHALMOHHbIE YC/IOBUA, MOXKHO YBHU-
ieTh y)XKe Kak TpuefuHCTBO. [lo3nHee maHHbIE pe-
KMMBI - HaubO/IbLIero OaronpUATCTBOBAHNA,
HAIlMIOHA/IbHOTO PEeXXMMa U HeVICKPYMUHALMOHHO-
ro peXXyuMma — ObUI BOCHPVMHATBI MeX/YHAPOTHBIM
IPaBOCO3HAHMEM KaK CaMOCTOATE/NbHbIE sAB/ICHNA
1 0pOPMIINCH OTAETbHBIMM HOPMaMy I MHCTUTY-
TaMI, TOXe TeCHO B3aVIMOCBSA3aHHBIMM. TaK, peXxum
HanbO/MbIIero O/1arONpUATCTBOBAHNS OTBEYaeT 3a
JIOCTYII TOBapa WM KYIIIa Ha PHIHOK TOCYapCTBa-
VIMIIOpTEpa, @ HAIIVIOHA/IbHBIN PEXNM — 3a JIBIDKe-
HJe VIMIIOPTMPOBAHHOTO TOBapa IO TEPPUTOPUM
3TOTO TOCYAApPCTBA B Lie/IAX IepepabOTKM, TpaH3NU-
Ta, TOTpeOIeHNs U [ip.

IIpunATO cumrarp, yro IITHB HOCUT mcKm04M-
Te/IbHO JJOTOBOPHBIIT XapaKTep, T.e. OH POAWICs O/a-
royiapA MeX/[YHapOJHBIM JOTOBOPaM ¥ CYLIECTBY-
eT TOJIbKO Ha JOroBOPHOII ocHoBe. Ho Tak ymu 310?
[leno B TOM, 4TO B IIPaBOOTHOIIEHN MEXJY IOCY-
JlapCTBaMI IO HOBOAY PeXuMa Hanbosblero 6ya-
TONPUATCTBOBAHNA €CTb JBE COCTABIIAMLINE: CYyOD-
eKTVMBHOE 71pAso TOMYYUTb PEXKUM HauOOJbIIErO
6naronpusarcTBoBanus (nanee — PHB) u ropupnde-
CKast 00A3aHHOCMb — NPENOCTABUTD TAKOM PEXKIM.
Ecmum Mexpy rocygapcTBaMy Ha IIOMTUTHYECKOM
YPOBHE CK/IaJibIBa/IMCh JOOPble OTHOLIEHNS, TO KaK
OBI IIPE3IOMUPOBAIOCH COITIACUE HECTY ITY 0053aH-
Hocmo: npefocTasuTh PHB BO B3auMHOII TOprosie.
Opnako peranu npepocrasndemoro PHbB us mpak-
TUYeCKUX COOOpakeHNIT Tpe6OBaIoCh OroBapyBaTh
B pgorosope. Ilosguee cormacue npegocrasuth PHD
B pe3y/bTaTe IIUTENbHON NMPaKTUKM JPY>KeCTBEH-
HbBIX OTHOIIEHWII CTaJ0 IPOVCTEKATb U3 CIIOXMB-
1Ierocsi OOBIKHOBEHN S, a ellle IO3/jHee — U3 00bIvasl.
Takum o6pasom, Bcst koucTpykuus ITHB coctont 3
IBYX COCTABJIAIOIIVX: COI/IACUSA Ha TIPeJOCTaBIeHNe
PHB, xoropoe mcropuyeckyu OmmMpanoch Ha Iipe-
3yMILVIO, OObIKHOBeHVE 1 00bIYail, M MeX/yHa-
POIHOTO JIOTOBOPa, KOTOPBIl MICbMEHHO 0(OpM-
17 cornacue (= 06s3aHHOCTD) penoctaButb PHB.
Henpasunpno npencrasnars [IHB kak Tonbko dozo-
60pHDLTI TIO TPOMCXOX/ICHNIO TIPUHIVIIL: B HeM CUJIEH
OOBIYHO-IIPABOBOII  97IEMEHT, ¥ CaM IPUHINUII
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B.M. lLymunos

IpaBUIbHEE CYMTATb 10 TIPUPOfie  OOBIYHO-
morosopHbIM. Bca mocnepyromas ucropusa IIHD
B MEX/[yHapOJIHOM TOPrOBOM IIPaBOIIOPsfIKE CBO-
JUTCS, TIO CYTH, K TOMY, YTOOBI 0043aHHOCMb CTa-
Jla HEOCHOPUMON, aBTOMAaTUYECKON, OCO3HAHHOIA,
HEO0OXOIIMOIL, UMIIEpAaTUBHON, a cofiepXKaHue -
00111e113BeCTHBIM, 00IIenpu3HAHHBIM. VIMEHHO Tak
n cyymnoch B XX B. — B npaBe BecemmpHoit Topro-
Boii opranusanyn (nanee — BTO).

IIpegocraBneHne MakKCUMaabHO HM3KMX CTa-
BOK IIOLUIIMH B COYETAaHMM C HAlMOHAJBHBIM pe-
xumoM (i 6e3) crajso ob1eit IPaKTUKOI B TOP-
rOBJI€ JPY>KeCTBEHHBIX TOCY[JAPCTB U OTpaKeHUEM
HEIMCKPYMUHALMM BO B3aIMOOTHOLIEHMAX — CJIO-
KWICS «OOMIT HEeVICKPUMUHALVIOHHBI PeXM»
topropu. CTpeMiIeHMe TOCYflapCTB K HeIMCKpPU-
MMUHAIMIOHHOMY PEXXIMY TOPTOB/IM HOPOAVIIO OObI-
Yail, 3alpelannil yXy4aTh CKIaJbIBaIOLINIICA
00uiuti pexcum. YXy[IIaTh ObUIO HEMb3A, @ BOT YIy4-
maTh — MOXHO. VI mpm mocrnepyromieM pasBUTUM
TOPrOB/IM MHOTME TOCY[JapCTBa CTalM CO3/jaBaTh
0COOBIi, MOHAYay y3KMil, KPyr TOCyHapCTB-Tap-
THEPOB, KOTOPBIM I10 OT/I€/IbHBIM JJOTOBOpaM IIpefio-
CTaBJIANCh OCOOCHHBIE IbTOTBI — JOTIOTHUTE/IbHbIE
CKUJKM B CTaBKaxX TaMO>KeHHBIX IouuinH. locypap-
CTBa-TIAPTHEPBI pasfieNMINCh Ha [iBa TUIIA: TOCY/iap-
CTBa, OCTABIINeECA HAa CTApOM 0011eM, HeIYICKPUMU-
HALMOHHOM PeXMMe, M TOCY/JapCTBa, IOTyYyBIINe
0 I0rOBOpaM 0C000 JIbIOTHBIE CTABKM IIOLIUIVH,
T.e. pemum HAubonvuiezo 01a20NPUAMCIME068AHUS.
K XIX-XX BB. B MeXJYHApOLHOI TOPToBO} Cu-
cTeMe 1o/ TOCY/lapCTB, OCTaBABIINMXCA B CTAPOM
o61meM pexume, COKpaTUIach, a KOMIECTBO TOCY-
JapCTB, NepeBefieHHbIX Ha PHDB, CyIeCTBEHHO YBe-
NIMYUJIOCH: OOINIT HeVICKPYMIHALMOHHBII PEXXUM
HpeBpaTUICS B AMCKPYMMHALMOHHBIN. VI 06penen-
Hble — 3a/{HTEPECOBaHHbIE — TOCYJApCTBa Hayasu
60pb0Oy 3a obs3aTenpHOCTD HpepocTtasnenus PHB,
33 paBHOIIPABlE B TOPTOBJIE.

CneflyeT NIOMHMUTD, YTO HU3KME CTaBKU TaMoO-
KEeHHBIX HOLUIMH U B UTOTe OeCIOLUIMHHOe Ipo-
HYKHOBEHJE Ha MHOCTPAHHBI/ PbIHOK CO CBOMMMU
TOBapaMI — BEKOBas MeyTa BCeX Toprosues. IIpun-
LU HaMOONbIIEero OarONpUATCTBOBAHMA CTall
IJIaBHBIM MEX/lyHapOIHO-IIPaBOBbIM MHCTPYMEH-
TOM JIBVDKEHMS K 9TON LI,

Pexomenpaumu o npumenenvu ITHB B cdepe
MEX/YHaPOJHO TOPrOBIM COLEPXKaMiCh B aKTax
MEXIYHApPOJHBIX OpraHM3aLyil U KOHQepeHIuil:

MEXIYHAPOJHON 9SKOHOMMYECKON KOH(epeHIyn
1922 1.; >KEHEBCKOM MEXIYHAapOJHON SKOHOMU-
YeCcKOoM KOH(bepeHuvm 1927 r.; B gokmamax, MOAro-
TOBJIEHHBIX B 1928-1936 IT. DKOHOMMYECKUM KO-
muteroM JIurm Haumit; B «IIpuHIumax Toprosoit
nomitukn» IOHKTA]L (1964); akrax [enepanbHoit
Accambnen OOH, Bxmovass XapTuio 3KOHOMUYe-
CKUX TIpaB 1 06s13aHHOCTEl rocyapcts (1974). llen
Ipoliecc IpU3HAHNA U YHMBEPCAIU3aluy IPUHIN-
ma. B koHIle KOHI[0B, B 1947 I. mo/I0KeHe O B3aM-
HoM mipenocrasienny PHB 6p110 3akperieno B cr. I
[enepanbHOro cornmameHns mo Tapudam u TOPros-
ne (manmee — I'ATT) - mepBoro MHOTOCTOPOHHETO
JIOTOBOPA,  PETyIMPOBAaBIIEr0  MEXIYHAPOIHYIO
TOPIOBJIIO.

B MeXzyHapojlHOM NPaBOCO3HAaHMU CIIOXKMU-
JI0Ch MHEHMe, UYTO «B Ja/bHellIeM ClefyeT cTpe-
MUTbCA K IPEBPALIEHNI0 9TOl OTOBOPKM B oflee
o6s3aTenbHOE 1A BCEX NONOXKEHME MEXYHapOf-
Horo mpaBa» [Kymumrep 1929]. Cunranocs, 4To He
CYIIECTBYeT MEK/[YHApOJHO-TIPAaBOBOTO 00bIYas
BK/IIOYAThb ee B KaKue-mbO COITIALIeHNS, OIHAKO,
KaK IOJ4epKuBas B cBoelt MoHorpadyu COBMHBOH,
BIIO/IHE BO3MOXKHO, YTO TaKOil «0ObI4ail BOSHUKHET
B OynyuieM, ocobeHHO yuutbiBas BausHue [ATT»
[Sauvignon 1972:7, 28].

Bce nBycTOpOHHME MEX/IyHapOjiHblE TOPTOBbIE
noroBopsl B XX B. cofiepxany 00sA3aTenbcTBa CTO-
poH o B3anMHOM npenoctasnenuy PHB. [Togo6HbIx
JIOTOBOPOB He OBbIIO TONBKO Y TOCYAAPCTB, MEXAY
KOTOPbIMU COXPAHANNUCh HATAHYTble OTHOIIEHMA.
Taxoi1 aneMent [IHB, kak 06543anHOocmp IpefocTaB-
narb PHB B MexpyHapopHoit Toprosye, Habuparn
KOT€HTHOCTb.

B 1994-1995 rr. cucrema I'ATT 6bi1a 3aMeHeHa Ha
YHMBEpCAIbHYIO cucTeMy BceMupHOIL TOproBoii op-
raHmnsanuy, ocHopanHyw Ha IIHB. ITpumennrenbHo
K cepe MeX/yHapOZHOI TOPrOBIY STOT IIPUHIINIIL,
HAapacTUB KOT€HTHbIE CBOJICTBA, U3 JVICIIO3UTUBHON
HOPMBI MEXX/IYHaPOJHOTO IIpaBa IPeBPaTUIICA B MIM-
HepaTUBHYIO0 (KaK 3TO IOHMMaeTcs CT. 53 Benckoit
KOHBEHIIMY O IIPaBe MEeX/YHAPOJAHBIX JJOTOBOPOB).
Ha oxpane ITHb B MexxgyHapOoHOI TOProBoil cu-
cteme ctout 1 Opras 1o paspenteHuto criopos BTO,
pPaccMOTpeBLINIT NeCATKYU e/, KacaloluXcsl Hapy-
menns cT. I TATT o B3auMMHOM IpefjocTaB/IeHUN
TOCyapcTBaMM — WIEHAMV PeXuMa Hauboblie-
ro 6maronpusarcrBoBanusa’ [Gattinara 2009; Davey
2007].

2 OCcOBEHHOCTN NPUMEHEHNA PEXKMMA HaMOOSbLIErO 6AroNPUATCTBOBAHUSA B KOHTEKCTE TOProBbIX BOVH Ha MpuUmepe Topro-
Boro cnopa mexay CLUA n Kutaem. - MexdyHapooHeit npasosoli Kypeep: 3nekmpoHHoe cemegoe uzdaHue. URL: https://inter-legal.
ru/osobennosti-primeneniya-rezhima-naibolshego-blagopriyatstvovaniya-v-kontekste-torgovyh-vojn-na-primere-torgovogo-
spora-mezhdu-ssha-i-kitaem-united-states-tariff-measures-on-certain-goods-from-china (aata obpatieHus: 22.02.2025).
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Cobpityss mepBoit yeTBepT XXI B. M3MeHu-
M BCIO CIOKUBIIYI0 MEXIYHapOIHYI CUCTEMY,
MEX/YHAPOJHbI IIPaBONOPANOK U MEXIYHapOJ-
HOe IIPaBOCO3HAHNe: NPOVICXOAUT TpaHCHOpMaLiA
OJIHOIOJIAPHOIO MUPOYCTPOIICTBA B MHOTOIOJAP-
HOe - Ha HayajaxX LMBIIM3ALVOHHOrO IHOAXofa’.
B atmx ycnoBuAx 3amaji KaK eBpOaT/aHTHYeCKasd
LVBWIN3aLUA BBen mpoTuB Poccum n papa rocy-
[lapCTB  OffHOCTOPOHHME CAaHKINM, HapyLIalollue,
cpenu mpodero, npaéo BTO y TIaBHBIN NPUHLINAI
MexxpyHaponHoit Toprosmu — IIHB. Ha 6ase 7o-
Ka/IbHBIX LMBUIM3ALMI M 3a4acTyl0 CBA3AHHBIX C
HJMM MHTETPALVIOHHBIX 00'beJTHEHIIT 3apO>K/At0T-
C aBTOHOMHbIE (pervoHa/IbHbIe ¥ MEeXXPETMOHa/Ib-
Hble) mpaBonopsanku. [Ipoucxoput anddepenun-
auyA M pparMeHTanysA MeXyHapOJHO-IIPaBOBBIX
PEXMMOB, B TOM 4Mucle yHuBepcanbHoro IIHB:
feiictBye M 3P QPEeKTMBHOCTD MPUHIMIA HanbOMb-
1Iero 6/1arONPUATCTBOBAHNUA KaK YHUBEPCATIbHOTO
¥ KOTEHTHOTrO IpuHIymna ocnabesaer. OH CIOBHO
OBl TMPAXUPYETCA B IPAaBOBOM IPOCTPAHCTBE VH-
TerPalVIOHHBIX OOBEIVNHEHNIT 11 JIOKA/JIbHBIX L[VIBU-
NM3ALNIL; AKTUBHOCTD €TI0 IPYMeHeHMs CMellaeTcst
B Ty CTOPOHY.

B poccnitckom 3akonopatenbcrse Hu cam [THD,
HY [IPUBEP>KEHHOCTb 3TOMY IPMHIUITY HANPAMYIO
He 3adukcuposansl. Bmecte ¢ Tem Poccus Hecer
0643aTenbCTBO npumenAtrs IIHDB, B 4actHOCTH,
B MEXJYHApPOJHOJ TOProBje, II0TOMY 4TO MMIIJIe-
MEHTMpPOBala B CBOK IIPABOBYI0 CUCTEMY COOT-
BETCTBYIOLMl€E HOPMBI MEX/[YHAPOJHbBIX JIOTOBO-
poB (KaK JBYCTOPOHHMX, TaK ¥ MHOTOCTOPOHHIIX,
Hanpyumep Mappakelckoro cornamenus o6 yd-
pexzennu BTO ¢ makeToM NpUIOKEHHBIX K HEMY
coryauieHnit): cormacHo ctT. 14 Koncruryrmunm Poc-
CUM HOPMBI [IOTOBOPOB M IPMHIIMIIBI MEXIYHa-
POJJHOTO IIPaBa AB/IAITCA YaCTbl0 BHYTPUTOCYAP-
CTBEHHOM CYCTEMBIL.

PaBHBIM 06pa3oM 00513aTeNbCTBO NPEJOCTABUTD
Hanbonee OMaronpusATHBIE YCIOBUA (PEXUM) eCTb
y Poccum m mepep MexpyHapofHbIMM OpraHm3a-
IYAMM Ha OCHOBAHUM MEXIYHapOJHOIO [I0rOBO-
pa. Tak, mo Cormamennio Mexay MOT u Poccueit
o bropo MOT B Mockse (cT. 3, 7) IpefycMOTpeHO,
yro IIpaButenbctBo Poccum mpepmocraBut bropo
MOT, ero mepcoHany, UMYILECTBY, [EHeKHBIM aK-
TUBAaM He MeHee O/IarONPMATHBIN PEXUM, 4eM pe-
Xnm, npegocrasysieMslit B Poccun OOH, mo6omy
CIIeNVamM3upoBaHHOMY yupexjennio OOH.

3 KoHuenuusa BHewHeln nonutukn Poccuitickon Oegepauymu.

events/president/news/70811 (gaTa o6paiieHus: 22.02.2025).
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3. Ocob6ennoctu ITHB, cnenuduka ero npu-
MeHeHNA Y TOTKOBaH!A

Cnenmdnka [BYCTOPOHHEIO IPAaBOOTHOIIe-
HudA, ocHoBanHoro Ha IIHDB, cocrour B ydactun
mpempveeo eocyoapcmea, a s peamusauuu [THB
«BKJ/IIOYAETCSA» OCOOBIl METOJ, PeryIMpOBaHMA.
CyTb mMemo0a — B COIOCTAB/ICHNN VI YPaBHMBaHUMN
JIOTOBOPHOTO (TapuHOro) pexmma Ijis TOBAPOB
U KYINIIOB Ha TePPUTOPUM TOCYAApCTBa-lapTHEpa
¢ (GaKTMYECKMM PEeXXUMOM Ha 3TOI JKe TepPUTOPUN
1A TOBApOB U KYNLOB mpemvux cTpad. Cpaste-
Hue U ypAaGHUBAHUE PexumMos C LeNbl0 obecrede-
HYA PABHBIX — HEJVICKPUMMHAIMOHHBIX — YC/IOBUI
TOPrOB/IM — BOT IJIABHAsA YepTa JAHHOTO NPUHINUIIA
u ero memooa pezynuposarus. B atom cmpicie [THB
HPeCTaBIAET CO00I NPUHUUN-MeMOo0. A yIUTbIBas
MHOT0ACIIEKTHOCTb IIPAaBOOTHOLIEHMIA, TPUMbIKAIO-
wyx K [THDB, on BuguTca Kak npunyun-uncmumym,
KOMIUIEKCHBII MHCTUTYT. IIpepocraBnenne PHDB
IPeKpaIaeTcs, eC/IM OHO IIPEKPALIAETCA TPEeTbeMy
rOCy/lapCTBY.

[maBHoit chepoit npumenenns [THB B ero yuu-
BEpCa/IbHOM BapuaHTe IO-IPeXHEMY OCTaeTCs
MeXJyHapogHasa Toprosid. OIHaKo HOpMaTUBHOE
IPOCTPAHCTBO B MEX[YHApPOJHOM TOProBOM IIpa-
Bonopsfke, ocHoBanHoe Ha IIHD, cmmoms «rmpo-
IBIPAB/IEHO» MCKIIOYEHMAMHU U3 Hero. B pamkax
9TUX UCKIIOYEHMI NPefoCTaBIAeTCs, KaK IIpaBU-
710, elle 6o/ee IBTOTHBIN PeXNM, YeM TPafVIL[VIOH-
Hb1i PHB, - ¢ gononHuTeIbHBIMY JIBTOTAMMA U T10-
HIDKEHUEM CTaBOK TAMOXKEHHBIX IIOLIIMH BIUIOTH
710 HYJIEBbIX.

Hanbonee pacrnpocTpaHeHHBIMM MCKTIOYEHN-
MU SIBJIAIOTCA: Q) PeXUM npedeperyuti s TOBa-
POB U3 pa3BMUBAIOLIMXCS TOCYAAPCTB; 6) TbIOTHDII
VHTETPALVIOHHBI PEXNUM, JEeCTBYIOIMI MeXAy
rocyfapcTBamMy, (GOpMUPYIOLIMMI  TaMOXKEHHBII
COI03, 30Hy CBOOOJHOI TOPTOBIM WM JLPYTHe Op-
raHN3aIJMOHHO-TIPaBOBble  (HOPMbI  MHTETpaLy;
B) JIBTOTHBIIl PEXMUM TOPTOBIM B IPUTPAHMIHOM
IPOCTPAHCTBE MEXJY COIpeJeNbHbIMU TOCYHap-
CTBaMy; T) IPaBOBOJ PEXXUM, KOTOPBIiT IIPEOCTaB-
JAeTCA NMPUOPEXKHBIM TOCYAAPCTBOM TOCYAPCTBY,
He MMeEIEMY BBIXOfja K MOPIO, IO JIOTOBOPY W/IN
B OfIHOCTOPOHHEM MOpsAJKe. DTV UCKIIYEHUs Po-
IVINCh KaK MeXJYHapOZHO-IIpaBOBble 00bI4an,
3aKpeIUIeHHble MEX/JYHApPOJHbIMU JIOTOBOPaMI.

- lMpe3udeHm Poccuu: [caiAT]. URL: http://www.kremlin.ru/
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[To cBoeil mpupome OHM SABIAOTCA OOBIYHO-
JIOTOBOPHBIMM NPUHUUNAMU-UHCIIUMY TMAMU.
Takum o6paszom, [THB npezncraer kak KOHITIoMepaT
0OBIYHO-IOTOBOPHBIX MHCTUTYTOB.

IIpy 3TOM BHYTPM 30HBI UCK/IOYEHULI B IOJIb-
3y MHTETPAlMOHHBIX OODBEIVHEHWI JeliCTBYeT
MECTHBIIl HpUHyun-mermod Hambonplero 6maro-
HIPUATCTBOBAHMA: IPOUCXOAUT ypaBHUBaHME Hau-
NY4IIMX YC/IOBUII TOPTOBNM JJIi TOBApOB U3 BCEX
CTPaH-YYaCTHUKOB OOBeIMHEHN. YHUBEPCaIbHBII
ITHB xak 6bI BOCIIpOM3BOANTCS Ha APYIUX YPOBHAX
U B Apyrux cepax OTHOLIEHWUII, KOTOpbIE CO3pe-
mm aA aToro. IlpuMepaMu MOTyT CIy>XUTb CTaTby
yIpeIMUTENIbHBIX aKTOB CPAaBHUTENbHO HEJABHUX
COIJIAlIEeHNIT 00 MHTErpaIiOHHBIX CynepoObenu-
HEHMAX, KOTOpble Ha3bIBAIOTCA NAPMHEPCMEamu,
Hanpumep, Cornamerne o BceobbemioneM u mpo-
rpeccuBHOM TuxookeanckoM maprHepctBe (Trans-
Pacific Partnership), Bcrynusuree B cuny B 2018 .
CoraneHyeM IpefycMOTPEHO IIPefioCTaBIeHMe TO-
cypapcrBamn — yqyactHukamu PHbB u HanyonanbHo-
ro peXMMa B IIpoliecce CO3JaHNUA 30HbI CBOOOTHOI
Toprosmu (cT. 2.3) ¥ CBOOOLHOI VIHBECTUIVIOHHO
30HHI (CT. 9); B cdepe Toprosmm ycnyramu (ct. 10)%

[IpocnexxuBaercs, TakuM obpasom, guddepeH-
LJMaLyA ¥ COBMeIeHNEe MeXYHapOJHO-IIPABOBO-
ro pexxuma npumenenus IIHB: ¢ ogHoll cTopoHsL,
B TOProBjle MEXJY TOCy/lapCTBaMM PasHBIX MHTe-
rpanyoHHbIX o0beunennuit [IHB npumensercs tak
e, Kak B npase BTO; ¢ npyroit cTOpoHbl, BHYTpU
KaXXJIOTO MHTETPALMOHHOTO 00beAMHEHNSA VCIIONb-
syercs «cBoli» IIHD xak oH 3ajiaH [14 y3KOro Kpyra
TOCYfIJapCTB B paMKaX MHTETPALIOHHOTO COIJIalle-
HuA. Ha aToif oCHOBe BHYTpM MHTETpaLlUM 3aIly-
CKaeTcs JBYXCKOPOCTHOJ MeXaHU3M COMDKeHus,
rapMOHM3ALUN U YHU(MYKALNY BHYTPEHHETO 3aKO-
HOJIaTeNbCTBA. DTOT IIPMEM, 110 CYTHU, UCIONb3YETCA
U B paMKax EBpasuiickoro sKoHoMI4eckoro corsa,
4TO IIOMOXKET €ro IPOJIBIDKEHNIO K «bobiiomy es-
pasmiickoMy mapTHepcTBY» [Arees, boprameBuy,
Jlormuos 2016: 20-31].

Pexxumbpl, mpoucxopdAmme OT YHUBEPCANbHOZO
ITHDB, n pexxumbl, IpOUCXOfALINE OT NPUHUUNOS-
Memodoé  HaubosblIero  61aronpuATCTBOBAHNUSA
B paMKaX MHTETPAlVIOHHBIX NPOCTPAHCTB, MOIYT
BCTYIaTb B KO/UIM3UYU B KAKMX-TO aCHEKTaX U BbI-
3bIBATh C/IOXKHOCTY B TOJKOBAHUM Y IIPYMEHEHUN
NPUHYUNOS, 3 MOTYT JOIIONHATD APYT ApyTa B HEKoe
IByeltHOE HOPMATVBHOE sABJIEHME.

BHyTpu 30HBI MCKITIOUEHNSA, KACAIOLIETOCA NPU-
2PAHUMHOLL MOP206/U, TOCYJAPCTBA IPENIIOYNTA-
10T Memoo 63AUMHOCMU: 31eCh HeT 00A3aHHOCU
IPEOCTABUTD COCEHEMY TOCY[apCTBY TaKoil ke
O/IarONPMATHBIN PEXMUM, KaK APYroMy COCeJHEMY
TOCYHapCTBY.

Crenyet BufieTb, 4TO 3HAYMMOCTD ¥ POJIb YHMU-
BepcanpHoro ITHDB, ocobeHHO B MeXyHapORHOM
TOPrOBOM IIPABOIOPAKe, 00 bEKTUBHO CHIDKAIOTCH,
IOCKOJIbKY CHVKAeTCS CPeIHIII yPOBEHb CTABOK Ta-
MOYKEHHBIX IIOIUIVH (CETrOfH: OH 0/I130K K HY/IEeBBIM
CTaBKaM), 1, CJIelOBaTe/lIbHO, MEXaHM3M BbIPABHI-
BaHVA CTaBOK TAMOXXEHHBIX ITOIIVH, 3a/I0>KEHHBII
B ITHD, Tepser cmbicit. B TO ke BpeMsA 3HaUUTENb-
Has 4acTb Pa3sBMBAIOLINXCA CTPAH JOCTUINA YPOB-
HS Pa3BUTHA, COIIOCTABMMOIO C Pa3BUTBIMU T'OCY-
flApCTBAaMU, U IO 3TOJ NpUYMHE MCKIIYaeTCA 13
Ob6uietl cucmemvt npegepertyuii, a TeM CaMbIM Kak
OBl IIepPeBOAUTCA B Paspsf, TOCYAAPCTB, OCYILECT-
B/IAIOIMX TOpropao Ha ocHoBe ITHB 6e3 Bcsakux
TaMOXKeHHBIX IbroT. O0uias cucmema npegeperiuii
0CTaeTCcsA HeOOXOAUMOIT /IS KaTerOpuy «HauMeHee
PasBUTBHIX CTPAH».

Ha asddextuBrocts mmm HeapPeKTMBHOCTD
IIHDb Bnuser peanbHas NpaKTMKA €ro IpUMeEHe-
HuA rocygapcrsamu. Vimerrca B Bupy JeiicTBuA
no o6xoxny ITHB; npsimoe ero HecobnmiofieHye; 0TKa3
B nnpepocrasnenyy PHb; npegocrasnenne PHD nop
ycnoByeM (yCIOBHOE/00YCTIOBNIEHHOE IIPEfoCTaB-
JIeHe); PeBU3UM VI aHHYIMPOBaHME JOTOBOPOB,
coflep)KallMX Kimay3y o HaubosmblieM Omaromnpu-
ATCTBOBAHUY; IIPUHATHE HAIVIOHAJbHBIX 3aKOHOB
B IIPOTMBOpEYNEe C JOTOBOPHBIM 0053aTeNbCTBOM;
npsMble canKuuy, nopppisarowmye [THDB, n T.11.

[Ipunnyn  Hambonpuiero  671aroNpUATCTBO-
BaHMsA, OJarofjaps 3a/0)KeHHOMY B HEro memooy
CPABHEHUS U YPABHUBAHUS PEHUMOS, MOXKET OBITH
VICTIONb30BAaH KAaK MHCTPYMEHT PETyIMpPOBaHUA He
TOJIbKO B MEXK/[YHAPOJHOI TOPTOBJIe, HO M B CAMBIX
pasnmuuHbIX cdepax — B 06macTy 00I[eIKOHOMIYe-
CKUX, COLMA/IbHBIX, AUIIOMATNYeCKMX OTHOLICHNUI
MeXJy rocygapcTBamy u ux mmnamu. OH Ipyme-
HAETCS, CPeAy MPOYero, B MOpEIUIaBaHNM, B MHBe-
CTUILIMOHHON 1 KPeAMUTHO-JONTOBOI cpepax, B BO-
IpPOCax TPaH3NUTa, HOCTYIA K CyAaM, IPaBOBOTO
HOJIO)KEHVSI MHOCTPAHHBIX (U3NYECKUX U IOPUAN-
YeCKMX /UL, B TOPTOBJIe YCAyraMy ¥ IpaBaMyl VIH-
TeJIEKTYa/IbHOJ COOCTBEHHOCTH, IPUMEHUTENbHO
K PEKVMY JUIUIOMAaTIYeCKIX, KOHCYIbCKMX U IHBIX

4 Trans-Pacific Partnership Agreement (TPPA). URL: https://ustr.gov/trade-agreements/free-trade-agreements/trans-

pacific-partnership/tpp-full-text (accessed date: 22.02.2025).
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IPeCTaBUTENbCTB, UX IPUBWIETUI ¥ MMMYHUTE-
TOB. MOXXHO KOHCTAaTUPOBaTh, YTO MPAKTMUKA MIPU-
MeHeHMsA JAaHHOTO NPUHUUNA-MemOo0a IOCTOAHHO
pacIInpseTcs, PacIpoOCTpaHAeTCA Ha BCE HOBBIE
IpefMeThl PETyIMPOBAHNUA B Pa3HBIX cpepax OTHO-
LIEHUI M OTpaciAX MexayHapogHoro npasa: [THD
IPEBPATHUICA B HEKOE MeHOmpacnesoe 00pasosanue.

Knmaysynet o PHD ucnonbsyoTca B Mex[yHa-
POIHBIX COITIAIIEHNAX C YYacTUEM MEXITyHapof-
HBIX opraHmsauuii. IIpyMepamMm MOryT CiIy>XKnThb:
Cornamenne MOT ¢ S¢uomnueir (ct. 5); Cornarue-
ure Mexay MOT u Tpununagom n Tobaro (ct. 2)°.
[IpyHuyn  HambombLIEro  OIArONPUATCTBOBAHMS
burypupyer B COIIALICHNAX MEXY MHTETPALVIOH-
HBIMI 00beMHEHNAMMU.

Cporo crienuKy MMeeT BOIPOC O COOTHOIIe-
nvn [THB xak mpunyuna-memoda ¢ NpUHUNUIOM
e3aumnocmu. C OIHOJ CTOPOHBI, 3TO [iBa B3aVIMOC-
BSA3QHHBIX NIPUHIINIIA: B3aVIMHOCTb HAXOAUTCS BHY-
Tpu camoro I[IHbB; naBHO yTBepMmacy npesyminus,
00vikHOBeHUe Y 00BIYAlL, YTO TOCYAAPCTBA HpeNo-
cTaB/ART ApyT gpyry PHB Ha ocHOBe 83aumnocmu.
Taxoe coBMelenne npuHLMIOB NpespaiiaeTr [IHB
B HAJeKHYI0 M IPOYHYI OCHOBY MEXIYHapof-
HOTO TOProBOro IpaBomopszka. VIMeHHO pmaHHOe
06CTOATENIbCTBO  YCUIMIO KOT@HTHBIE CBOJICTBA
ITHDB B MexxyHapOIHOM TOProBoii cucreme. B MHO-
rocTopoHHeil1 Toprosoit cucteme BTO Bce rocypap-
CTBa-4JIeHbI CBA3AHBI IPYT C APYTOM 83AUMHOCbIO:
Ha B3aJMIMHOIl OCHOBe SAB/IAKOTCA OfHOBPEMEHHO
«6eHepULPYOMIMI TOCYAapcTBaMm» (T.e. Ipefo-
crasjioT PHB); «6eneduunapamm» (1.e. monmydaoT
PHB) u «TpeTbuMm rocyfapcTBamm.

C mpyroit CTOPOHBI, 63AUMHOCb BHICTYTIAET KaK
CaMOCTOATEIbHbBII IPYHLINIIL, PETYIMPYOLUIT OTHO-
IIEHNA B JIeMVKATHBIX cepax OTHOLIEHMIT, HAIIpU-
Mep, B cepe BbIjauyl BU3 Ha BBE3J] B CTPaHY MHO-
CTPaHHBIX I'PaK/IaH M/IM Ha IIPaBO TPYHOYCTPOIICTBA
VHOCTPAHHBIX TPXJaH B CTpaHe IpeObIBaHMA.
Bpsiz mu B 0603puMoM OyZyIeM pexxiM IpefoCTaB-
JIeHVIAL BU3 MHOCTPAHHBIM TPaXKAaHaM OyfieT OCHO-
BBIBATbCS BO B3aMIMOOTHOIIEHMAX C TOCYAPCTBAMMI
Ha IPUHLYIIE-MeTOMe HanubOMbIIero 61aronpusir-
CTBOBaHMA. A BOT B IIpaBax MHOCTPAHI[EB HA TPY/O-
YCTPOJICTBO B Pa3HbBIX CTPaHAX BCTpPeYaeTcs pasHasd
IpaKTUKa: IJie-TO TaKoe IIPaBO IIPefOCTaBIAETCA
TONbKO Ha OCHOBE B3aMIMHOCTH; I7ie-TO — Ha OCHOBE
B3aJIMHOTO IIPEfJOCTaB/e€HNA HAIVIOHAJIbHOTO pe-
KMMa MM B COYETAaHMM HAIVIOHAJIBHOTO pPeXMMa
U peXuMa HamOO/plIero O1aronpysATCTBOBAHMA.

> UN:Treaty Series. Vol. 521. P. 221; Vol. 668. P. 71.
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9T0 WIIIOCTPUPYET IOTEHLMAIbHYIO 3BOJIOLMIO
npumennmMoctyu [THB xak memoda perynupoBaums
KO MHOIMM OOJIacTAM MeXIOCY[AapCTBEHHBIX B3a-
VIMOOTHOIIEHNUIT, TAKUM KaK Cepbl KyIbTYpbI, Ty-
pu3Ma, HayKu, 06pa3oBaHMsL.

4. IIHb B cucremMe NpUMHONMIIOB MEXJyHa-
ponHoro mpaBsa

[TpuHiyn HanboMbIIero 671arONPKUATCTBOBAHNUS
He IOXOXX HM Ha KaKOM JPYroyl MeXJyHapOJHO-
IPaBOBOJ IIPYHIINII, TOCKO/IBKY CaMa ero peasnsa-
M4 IIOCTPOEHA Ha YYaCTUU TPEThero roCyfapCTBa,
Ha COIOCTAB/IeHNMEe ) YpaBHUBaHME BHYTPEHHUX
npasosvix pexumos. Ilo cytn, sto mamepuanv-
HO-NPOUECCYanvHolli TIPUHLMNIL, PYHKUUOHATbHYIN
IPVHLNIL, caM 1o cebe He HeCyLIuil COmepXKaHMA:
cofiep)KaHMeM OH HAIIOJIHAETCA, KOTA OIpefeeHa
cepa ero mpumeHeHus (B3aMMHas TOPIOBIA, MO-
pennaBanue u T.1.). [loaToMy MHOrMe 3apy6exxHble
IOPUCTBI-MEXAYHAPOTHUKM 1M30eramu Jaxke Hasbl-
BaTbh €TO NPUHLUNOM, 3AMEHUB 3TOT TEPMIH Ha Tep-
MUH «cmandapm» [Schwarzenberger 1945:119].

Tem He menee IIHD xax MomiHBIN perymaTop
MEXTOCY/JAPCTBEHHBIX OTHOILIEHWII, KOHEYHO e,
ABJIACTCA MeHOYHAPOOHO-NPABOBLIM NPUHUUNOM —
MeXOTpPAC/IeBBIM IPUHLUIIOM BTOPOTO PsAAa, HpK
3TOM TECHO CBSI3aHHBIM C HEKOTOPBIMU OCHOBO-
HONATAKIVMY  TIPUHLVUIAMM  MEeXAYHApPOJTHO-
ro mpasa. [IpuHuyn Hambonmpliero 61aronpusr-
CTBOBaHMA KaK Obl HAXOZMTCS BHYTPM HUX, MUOO
IpOfo/KaeT ¥ yKpemideT ux. Hapymenusa wmm
Hecobmonenve [THB, oTcTynnenns ot Hero o6bek-
TUBHO BelyT K HOAPHIBY MHOTMX OCHOBOIIO/IAral0-
IIVX IPVHIIAIIOB.

OueBupno, uro IIHD BbIpaxkaer crpemieHue
K COMpPYOHU1ecmey Vi 83AUMHOU 6ble00e; SABJIACTCA
HeOOXOIIMBIM YCTIOBUEM HEOUCKPUMUHAUUU Y PA6-
Honpaeus rocypapctB. OTKa3 B IIPefOCTaBICHUN
PHDB mnu BbIgBUKEHME YCIIOBMII €O IIPEfOCTaB-
JIEHVAA YaCTO MCIOJb3YITCA KaK IPUEMbl 8Meuld-
menbcmea 60 6HympeHHue 0esia I SIKOHOMIUYECKOTO
JiaB/ICHMA.

B 10 >xe BpeMsa MHOruMe OOIjeNpM3HAHHBIE UC-
kmouenus u3 IIHD nHampaBneHpl Ha yTBepxpe-
HMe VCTMHHOTO (MaTepyajbHOr0) paBHOIPABUS
MeX/y TOCY;apCTBaMU — OTCIOfia Mfiesd TIPefoCTaB-
NeHyA TpedepeHIMiI B IOb3y pa3BUBAIOLINX-
cA cTpaH. B aToM cryyae MCIONb3yeTcs KOHILEI-
VA MAmepuanvHoil 63aUMHOCU: KOTIa CTOPOHBI
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npaBooTHouleHuit Ha ocHose IIHD He orpanm4u-
BAIOTCA (POPMANLHOL 63AUMHOCIILI0 B OOMEHE TIpa-
BaMI 1 0053aHHOCTAMM, HO 60J1ee CM/IbHAsA CTOPOHA
(pa3BuTOE TOCYHApCTBO) IpeROCTaBIsieT Oonee
cmaboit cTopoHe (pasBUBAIOIIEMYCS TOCYHAAPCTBY)
B OJIHOCTOPOHHEM IIOPS/IKe JOIIOTTHUTE/IbHBIE JIbIO-
Tl ¥ IpedepeHyur, YTOObI YPaBHATb KOHEYHBIE
MaTepyanbHble BBIrofpl cTopoH [IIypros 2011:1-73;
Ila6am 1981:131-148].

OcHoBomnonaramomuye TPYHIUIIBL MeXTYHAPOH-
HOTO IpaBa 1o (akTy ABIAITCA KOHKpeTU3alyei
006001jat01IIeT0 IPMHINIIA MUPHO20 COCYULECINBO-
8aHUs TOCYfapcTB M uuBumausauui. IIpuHImn
Haynbo/IbIIero 61aronpyATCTBOBAHNA — 3TO OJHA
U3 TpaHell MPUHINIIA MUPHOTO COCYIeCTBOBAHMA
W COfiepXKallMXCA B HeM IpMHIMIOB. bes mobpo-
coectHoro cobmopnenns [THB B MexpaynapopHoit
TOProBJIE ¥ B MEX/YHAPOJHON SKOHOMUYECKOI CU-
cTeMe He IOMYYUTCA Y IIOTHO(POPMATHOTO MUPHO20
COCYU4ECIBOBAHUS.

Yuusepcanpubiit [IHB, kak ormedaer A.®. Om-
IEHTeiM, «IOPOXKHAeT YYBCTBO 0€30IaCHOCTI»
[Oppenheim 1948:24]; oH 1o cBoeit CyTH ABIAETCA
IPEIATCTBMEM aKTaM SKOHOMMYECKOJ arpeccun,
HPOSABNICHNAM 9KOHOMMYECKOJ CWJIbI, HPAaKTHKe
IVICKPMMMHALINY 1, KaK C/IefiCTBYE, MHCTPYMEHTOM
obecrieyeHns: 9KOHOMIYECKOII 6€30I1aCHOCTU TOCy-
IAPCTB, YKpeIIeHV MaTepya/IbHbIX OCHOB MEXIY-
HapOJIHOTO MUpa 11 IPaBONOPALKA.

5. 3axmroueHue

ITpencraBneHHbI B3IVIA] Ha CTAHOBJIEHNE, TIPU-
pony u spomouuo yHusepcanbHoro IITHB moxxHO
3aBEpIUUTD C/IEYIOLIYMI BbIBOJAMIA.

Cranosnenne yHusepcanbHoro ITHB HaumHa-
JI0Ch B cpepe MeXAYHAPOIHOI TOPTOB/IM, IIPOLIIO
HyTb OT IPe3yMILNii, OOBIKHOBEHWII K 3aKpeIlie-
HMI0 MEX/[YHapOJHBIM OOBIYaeM ¥ MEXyHapof-
HBIMM JIOTOBOPAMM 00A3aHHOCMY TPEFOCTABIATD
PHB. Ceronns ITHB Bupntcs Kak npunyun-memoo,
KOMMNJIEKCHbLI UHCIMUMYmM VI Mexompacnesoe o0pa-
306aHue. B 17106a1bHOM, YHMBEPCATBHOM TOPTOBOM
npasonopsjke [THD spomonnonuposan 8 umnepa-
Mu6HbITl TIPUHLUII, OJJHAKO B COBPEMEHHBIX YCTIO-
BUAX TPaHCHOPMALMU MEXAYHAPOTHON CHUCTEMBI
neiictBye, 9 (EeKTUBHOCTD ¥ KOTeHTHbIE CBOJICTBA
ITHB ocnabeHsl 1 CHUKAIOTCA.

[IpyHuMn Hambonpliero 61arompUATCTBOBA-
HMA KaK NPUHUUN-Memo0 TIPUMEHSETCS He TONb-
KO B MEXJIYHapOJHOIl TOProBje, HO U B APYTUX
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chepaXx OTHOLIGHWII C Pa3IMYHBIM IIPEIMETOM
perymupoBanus. lloTeHIMan ero perynAaTMBHBIX
BO3MOXXHOCTEN Jja/IeKo He ucuepnad. Mo>xHO mpef-
HOJIOXKUTb, 4To npuMmeHenune ITHD rocymapcrsamn
OyneT pacrpoCTpaHATbCs Ha HOBbIE 1 HOBbIE Cde-
Pbl OTHOIIEHMII IIOCPEACTBOM OOBIYAEB M MEXIY-
HapopiHbIX foroBopoB. Ilo Mepe ykpemeHus ero
feiictBeHHOCTH ¥ 3ddexTuBHOCTM OYAYyT Hapac-
TaTb ¥ KOTEHTHbIE CBOJCTBA PErMOHA/IbHBIX Ba-
puanros IIHB B TOlI mMaM MHOM OTHOCUTENIBHO
HoBOIl cepe. Kak mexanusm IpaBOBOTO perym-
pPOBaHMA, HAIPAMYI BO3JEHCTBYIOIMII Ha BHY-
TpPEeHHME IIpaBOBble cucreMbl rocygapcrs, ITHD
00'beKTUBHO IOATAIKVBAET UX K YHUPUKALIMY ITUX
CHCTEM.

Hapsany c oupgpeperyuayueii n ppaemenmaueti
MEeXX/[YHApOJHOTO IIpaBa HpPOUCXOauT auddepeH-
myauus u ¢parmentanyst [THB. On kak 6b1 Myib-
TUIUTMLIMPYETCs B IPOCTPAHCTBAX MHTEIPALIVIOHHDBIX
00beNMHEHNIT U JIOKATbHBIX LIMBUIM3ALMIL C OCO-
OeHHOCTAMM, TPUCYIIVMM TaKMM OOpa3sOBaHUM,
BK/II0Yas IIPaBOBbIe KOJUIM3MM; IIPEBPAIAeTCs B pe-
IMOHa/IbHbIE 1 JToKanbHble Bepcuy [THDB. Bee BmMecte
OHJ COCTAaBJIAIOT efyHy rnobampHylo ceth [THD.
[IpaxkTuka paclIMpeHHOrO MCIIONb30BAHUA MPUH-
Uuna-memooa B MEXTOCYAPCTBEHHBIX OTHOIICHN-
AX CBUJETEIbCTBYET O PACTyIleM IIPaBOCO3HAHMUIU
B MEXJIyHaPOJHOIl CHCTeME U O €T IPOTUBOPEYN-
BoCTU. [oCymapcTBEHHBIM ammaparaM U IpaBAllel
37IMTE TOCYJAPCTB ClleflyeT aKTUBHee IIPOJBUTATH
U IPUMEHATD JAHHBI MHCTPYMEHT B MEXIYHapOJ-
Hble OTHOLIEHNUA B KadecTBe CPEJICTBA YKpEIUICHM:
COTpYIHMYECTBA.

[IpyHuyun Hambonpiiero 61aronpusATCTBOBA-
HUA B CBEPHYTOM BHJie TIPUCYTCTBYeT BO MHOTMX
OCHOBOIIO/IATAIOIMX IPUHIUIIAX MEX/[YHAPOIHOTO
IpaBa, AB/AETCA UX I'PaHbIO, II03TOMY €I0 MOXKHO
KBa/IMOUIMPOBATh KaK MEXYHapOLHO-IIPaBOBOI
IOPUHIMII BTOPOTro pszia. Bmecre ¢ ocHoBomona-
rajoUMy IPUMHLIMIAMY MEX/YHapOJHOro IpaBa
HOPYHLUIT  HanOOJIbILIEro 6/aronpusATCTBOBAHMS
ABNIAETCS OJHOBPEMEHHO U TPaHbI0 NPUHuUNA
MUPHO20 COCYU4eCB06aHUss TOCYHAPCTB U IM-
BU/IM3ALNIA, U TPAaBOBOJ OCHOBOII obecrieyeHusA
MEXIYHApOJHO 3KOHOMMYECKO! 6e30macHoCTI
rocypapcts. IIporusopeiicteue IIHDB, orkas or
Hero, HapyuweHusa IIHDB, npumenenusa caHkumii
Bpaspes [IHb - Bce 310 mpakTMka nogpuisa u oc-
HOBOIIO/IATAIOIIMX IPUHIMIIOB MEX/YHApOJHOIO
paBa.
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OBb30OP NOKTPUHAJIbHbIX
BO33PEHUN HA MEXXAYHAPOOHYIO
NMPABOCYBbEKTHOCTb CBATOIO

NMPECTOJIA B XIX

1 NMEPBON NONIOBUHE XX BB.

BBEIEHWE. Jiccnedosanue npednocuinok cospe-
MEHHO020 ~ MeNOYHAPOOHO-NPABOB020  NOTIOHEHUS
Pumckoeo npecmona u Iocyoapcmea Ipad Bamukan
mpebyem ocMblCTIeHUS CIMAMyca nancmea 6 Nepuoo
c 1870 no 1929 2. B amom eépemeHHO NPOMENCYMOK
Anocmonvckuti npecmon (6epxosHulii nowmugux
u Pumckas xypus) kak opean pykoseodcmea Ka-
TMOIU4ECKOU UePKOBbIO COXPAHUT CB010 CAMOCHO-
AMENLHYI0 MeHOYHAPOOHYIO POb, HECMOMPA HA
npucoedurerue cmapozo Ilanckozo eocyoapcmea
Kk Umanuu 6 okmsbpe 1870 e. Ananu3 0okmpumul
Mo20 6pemeHU NO360TUM NPOOEMOHCPUPOBAMD,
Kaxue nepevle meopemuueckue KOHCHPYKUUL npeo-
JIA2ATIUCH HOPUCAMU-MENOYHAPOOHUKAMU 071 00D-
ACHEHUS yHUKanvHozo mecma Pumckozo npecmona 6
MexH20cy0apcmeeHHOM 00uleHULL.

MATEPVAJIbI I METOJBI. IIpu nposederuu
uccnedo8anus OvLIU U3yueHvl pabomovl npedcmasu-
meneii pycckoil u 3apy6exiHoil 0oKmMpuHvL mexcoy-
Hapoonozo npasa XIX u nepeoii nonosurvr XX 6.
Boinu ucnonvsosanvt obujeHayuHvle (aHARU3, CUH-
me3, uHOyKuusi, 0eOyKUUs, CUCMeMHbILL Mermod) u
cneyuanvHvle (UCMOPUKO-NPAasosoti, HopmanvHo-
topudueckuil u 0p.) HayuHovle Memoobl.
PE3Y/IBTATBI WMCCIEJOBAHUA. B cma-
mve ocyujecmener aHanus 3apybexcHol u pycckoi
(6KmI0UAS PAHHION COBEMCKYI0) OOKMPUHbL OM-
HOCUMENbHO cmamyca Anocmonbekozo npecmona

Moscow Journal of International Law - 1 - 2025

8 nepuod ¢ 1870 no 1929 ., nodzomosner 0630p
KOHUENMYanvHvlX PACXOHOeHULl YUeHbIX 6 OmHO-
uieHUU OAHHOLL meMmbl.

OBCYJXIEHMA U BBIBOIbI. Ha ocnose npo-
6e0eHH020 AHANU3A OOKMPUHATLHBIX UCHOYHUKO8
cOenaH 61600 0 MOM, 4MO NPABosoe HNOOHEHUe
nancmea Ha4ano Nosv306amvCs BHUMAHUEM HOPU-
CMOB-MeHOYHAPOOHUKOB NoCTe cOObIMuULL ceHms-
6ps — okmsabps 1870 e., koeda LlepkosHas o6nacmo
6vina npucoedunena k Mmanuu. Iladenue eocy-
dapcmea pUMCKO20 enuckona NoNoHUNO0 HAYANI0
UHMEHCUBHOTE OUCKYCCUL CPeOU YHEHbIX O MOM, CO-
XPAHUACD U NOCTIE NPOU3OUEOUAUX COObIMUTL MeH-
dyHapoonas nuuHocme nancmea. Ilodasnsaoujee
60nLUUHCIBO NPAB06ed06 Obiio Y6exrdeHo 8 Mo,
umo nancmeo nocne 1870 2. 8 nobom cnyuae ympa-
MU0 20Cy0APCIMBEHHDbLI CIAMYc, NOIHOCMbIO U~
WUBLUIUCD NPEPOAMUSE YNPABTIEHUS 8 OMHOUEHUU
onpedenenHoti meppumopuu u Hacenerus. Yacmo
YUEHDLX, OMONOECMBTIAS MeNOYHAPOOHYI0 Npaso-
CyOBEKMHOCMb MOMLKO € 20CY0APCBEHHOCINbIO,
mem He MeHee NPUULIA K 6b1600Y O COXPAHEHUU NO-
cne 1870 2. cobcmeernozo mex0yHapoOHO-Npasoso-
20 cmamyca Pumckum npecmonom de-pakmo (kax
nposenenus keéasucybvexmuocmu). Jlpyaue uccre-
dosamenu éudenu 6 CeAMOM npecmosne HOCUMes
YHUKATILHOTL NPABOCYODEKMHOCU, NPUMUCTIAS €20
mMem Cambim K MeHOYHAPOOHbIM eOUHUUAM HAPABHE

17



BOMPOCHI TEOPUN

A.l0. Map3aHoB

¢ eocydapcmesamu. Hebonvuias spynna yuervix om-
puyana  MenoyHApooOHy1o  npasocyOveKmHoCmb
Cesmoeo npecmona xax de-pakmo, max u oe-tope.
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REVIEW OF DOCTRINAL VIEWS
ON THE INTERNATIONAL LEGAL
PERSONALITY OF THE HOLY SEE
IN THE 19™ AND THE EARLY 20™

CENTURIES

INTRODUCTION. The study of the prerequisites of
the current international legal position of the Holy See
and the Vatican City State requires a reflection on the
status of the Papacy from 1870 to 1929. During this
period, the Holy See maintained its independent inter-
national position despite the annexation of the Papal
States to Italy. An analysis of the doctrine of that time
will make it possible to demonstrate what theoretical
constructions were proposed by international lawyers
to explain the unique place of the Holy See in inter-
state communion.

MATERIALS AND METHODS. The study used a
wide range of works by representatives of Russian,
English, American, German, French, Italian, Spanish,
Swiss, and Belgian doctrines of international law of
the 19th and first half of the 20th centuries. It used
general scientific methods (analysis, synthesis, induc-
tion, deduction, systematic method) and special scien-
tific methods, including historical-legal methods and
formal-legal methods.

18

RESEARCH RESULTS. The article analyses foreign
and Russian (including the early Soviet) doctrine con-
cerning the status of the Holy See in the period from
1870 to 1929 and assesses the conceptual divergence of
scholars on this topic.

DISCUSSIONS AND CONCLUSIONS. Based on
the analysis of doctrinal sources, it is concluded that
the legal position of the Pope began to receive the at-
tention of international jurists after 1870 when the
Catholic Church area was annexed to Italy. The fall of
the Papal States initiated an intense doctrinal debate
as to whether the international personality of the Pa-
pacy survived the events. The overwhelming majority
of jurists were convinced that the Papacy after 1870
had lost its state status, having been wholly deprived of
the prerogatives of governing a certain territory and
population. Some scholars, identifying international
legal personality only with statehood, concluded that
after 1870, the Holy See retained its international legal
status  de  facto  (as a  manifestation
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ISSUES OF THEORY

of quasi-subjectivity). Other scholars saw in the Holy
See a unique de jure legal personality. However, sev-
eral scholars denied the Holy See's de facto and de jure
international legal personality.

KEYWORDS: Pope, the Holy See, Roman Curia,
Vatican City State, Papal States, Law of Guarantees,
international legal doctrines

BBenenne

CoBpeMeHHOE MEX][YHapOHO-IIPaBOBOe IIO-
NokeHMe TancTBa B ymie CpAToro mpecrona' u
TocymapctBa Ipap Barumkana® ocTaeTcs JOBOIBHO
MaJIOM3y4EHHON TEMOJ B POCCUIICKON NOKTPMHE.
Mexpy TeM IPeANOChUIKM TEKYIIETO I0pUAMYecKo-
ro craryca PuMckoro npecrona B TOM 4ncyIe J1eXKaT
B nepuoge 1870-1929 rr., Korja BepXOBHbII IIOHTU-
¢buK yTpatun cBoe rocygapctso — llepkoBHyIo 00-
JIACTH®, HO TIPM 9TOM BCe YKe COXPAHNUI CIIOCOOHOCTD
K HEIIOCPEICTBEHHOMY Y4YaCTUIO B MEXK/[yHapOJIHOM
obueHnn.

ITocne sanartus [Tarckoro rocyjapcTsa UTabsAH-
CKoit apMmuelt B ceHTs16pe 1870 1. v mpoBeieHNs pe-
bepeHiyMa 0 ero nIpyucoefHeHNN K VITanbsaackomy
KOPOJIEBCTBY, 9 OKTAOPs KOponb BrukTop OMManym1
IT mopmmcan Jexpet Ne 5903 (nanee — KoponeBckuit
mekpet Ne 5903)*, cormacHo cT. 1 KOTOpOro OBIB-
e BIAIeHVA IOHTU(UKA CTAHOBMINCH HEOTD-
eMJ/IeMOJI YacTbl0 KOPO/NEBCTBA, B TO BpeM: Kak 3a
CaMJVIM IIaIlojl COXPAHSIIUCD «JOCTOMHCTBO, HEIIPU-
KOCHOBEHHOCTD 11 BCe NMYHbIE IIPEePOraTUBbI CyBe-
pena» (la dignita, la inviolabilita e tutte le prerogative
personali di Sovrano). B coorBercTBUM cO CT. 3
Koponesckoro pexpera Ne 5903 ycnoBus, rapas-
TUPYIOLYie He3aBUCUMMOCTD IIaIlbl, TEPPUTOPUAIID-
Hble M3bATHA B ero nonb3ay (franchigie territoriali)

' OH e AnocTonbcKuii npecton, PuMckuin npecton.
2 OH e pag BatukaH.

FOR CITATION: Marzanov A.Y. Review of Doctri-
nal Views on the International Legal Personality of
the Holy See in the 19" and the early 20™ Centu-
ries. — Moscow Journal of International Law. 2025.
No. 1. P. 17-30. DOI: https://doi.org/10.24833/0869-
0049-2025-1-17-30

The author declares the absence of conflict of interest.

u cBobopHOe ocyuiecTBIeHe CBATBIM IPECTONOM
KaK IJIaBHBIM oOpraHoM Karommdeckoit Iepksu’
CBOEJI JTYXOBHOJI BJIACTH, JOJDKHBI ObLIN OBITH 3a-
KpeIlIeHbI B 0COO0M 3aKOHOJIATe/TbHOM aKTe.

OTUM aKTOM CTa/I IpUHATHIN 13 MasA 1871 1. 3akoH
Ne 214 «O mpeporaTtuBax BepxoBHoro nontuduxa un
Casaroro [Ipectona u 0 CHOIIEHNAX IOCYAAPCTBA C
LlepxoBbio» (manee — 3akoH o rapanTnsax)®. OH yT-
BEPAWI FAPaHTUU HEIIPYKOCHOBEHHOCTY JIMYHOCTI
mansl (cT. 1, 2 3aKoHa) U Ipefmncaa OKasbBaTh MO-
C/lefIHEMY CyBepeHHbIe IOYeCTH B IIpefieniax Kopo-
neBcTBa (CT. 3). ViTanus npusHama HEIPUKOCHOBEH-
HOCTb, IOMIMO IIPOYETO, JBOPIIOBBIX KOMIIIEKCOB
Barukan u Jlarepan B Pume, a Takxe 3aropopiHOI
nanckoit Bunel Kacrens-Taugonsdo (ct. 5). 3a gu-
IJIOMaTN4eCKUMM TpeficTaBuTenamu CBATOTO Ipe-
CTOJIa, OKA3bIBAIOIIMMIICS B IIpefieaX UTaIbAHCKOM
TePPUTOPYM, PAaBHO KaK M 32 AUIUIOMATHYECKUMM
areHTaM)l MHOCTPAHHBIX JeP)KaB, aKKPeJUTOBAaH-
HBIMM IPY TaIle, IPU3HABA/INCh COOTBETCTBYIOLIE
HpyBMIerny ¥ UMMYHUTETSI (cT. 11). CroxmBIeecs
IOJI0KEHVIe TI03BOIMIO ATIOCTO/BCKOMY IIPECTOIY
IOC/Ie yIpa3gHEeHMA IAIcKOl TOCYJapCTBEHHOCTI
U BIUIOTDb JJO MOMeHTA co3jjanus Ipaga Barukana B
1929 1. mpogo/mKarh NMOAKEPKUBATD OT CBOETO MIME-
HJ JAMIUIOMATUYecKye CHOIIeHMA, 3aK/II0YaTh J0-
TOBOpBI 110 II€PKOBHBIM BOIpOCaM (KOHKOpAAthI)®
¥l y4aCTBOBATb B YPETYIMPOBAHUM CIIOPOB MEX[Y
PasIMYHBIMY TOCY/iAPCTBAMIL’.

* OHa xe Manckaa obnacTb, Manckoe nnu MNMoHTUdMKaNbHOE rocyaapcTBo.

4 R. Decreto 9 ottobre 1870 (n. 5903), per I'aggregazione di Roma e delle Provincie romane al Regno d’ltalia. — Codice del
diritto pubblico ecclesiastico del Regno d'Italia. Roma; Torino; Napoli: Unione Tip. Editrice, 1887. Parte Prima. P. 4-5.

> Ob6pa3syemMblM 13 NOHTUUKA 1 €ro LLepKOBHOW agMUHMCTPaLmMm (Pumckon Kypum) [Smith 1895:262].

5 Legge 13 maggio 1871, n. 214: Sulle prerogative del Sommo Pontefice e della Santa Sede, e sulle relazioni dello Stato con

la Chiesa. — Gazzetta Ufficiale del Regno d'ltalia. 1871. No. 134.

7 K 1929 r. CAToOWM NpecTon Noanep 1Ban AunnomatTmyeckme oTHowweHua ¢ 28 rocygapcteamm [A History... 2020:314].

8 Cm., Hanp.: Convenzione fra la Santa Sede ed il Governo Austro-Ungarico per la Bosnia ed Erzegovina (8 giugno 1881). -
Raccolta di concordati su materie ecclesiastiche tra la Santa Sede e le autorita civili. Roma: Tipografia Poliglotta Vaticana,
1919. P. 1014, 1015; Conventio inter Sanctam Sedem et Rempublicam Lusitaniae (15 Aprile 1928). — Acta Apostolicae Sedis.
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AHanmus JOKTPUMHBI paccCMaTpUBAEMOIo IepHu-
ofla IO3BOMNUT IIPOJEMOHCTPUPOBATh, KaKue Iiep-
Bble TEOpeTHYeCKNe KOHCTPYKLMM IIpeflaraayuch
I0PUCTaMU-MEXIYHAPOJHUKAMM I OOBACHEHNA
TOTO YHUKA/bHOTO IIOJIOXKEHM:, KOTOpoe Pumckuii
IIPECTOJI 3aHAT B YKa3aHHOE BpeMsA B MeXIOoCyJap-
CTBEHHOM OOILEHNIL.

2. 3apy6exHas JOKTpMHA

Vccnepoparenu MexjgyHapopHoro npasa XIX u
nepBoi nonoBuHbl XX B. HadalIy IPOABIATb OCO-
ObIT MHTEPEC K MeX/YHAPOAHO-IIPAaBOBOMY CTAaTYCy
IIAIICTBA BCKOPe Noc/e npucoenHenns LlepkoBHOI
obmactu k Vtamu B oktsa6pe 1870 1. o aToro co-
OBITNA B I/Ta3aX YYEHBIX IIPEBaTNPOBAI LeJIOCTHBII
00pas3 mepcoHBI BEPXOBHOTO MOHTU(NKA KaK OfHO-
BPEMEHHO I71aBbl PYMMCKO-KaTONMNYECKON LEPKBU U
npasurens Ilamnckoit obmactu. ocymapcTBeHHbII
XapaKTep CBETCKMX LIePKOBHbIX BrafeHmit B IleH-
TpanbHON VTanuu, paBHO Kak 1 cTaTyc HOHTU]UKA
B KayecTBe X TOCY/Iaps, He BBI3BIBAJI 0COOBIX COMHe-
Huit y ipaBoBezoB [Kio6ep 1828:37]. Kak ormevan
aHrmmiicknit opuct Pobepr ®uummop, o 1870 .
mama 6ecClOpHO ABJIANCA CBETCKVM CYBEPEHOM
(temporal sovereign) u B TAKOM Ka4decTBe BBICTYIIA
CYOBEKTOM «CBETCKOTO» MEXIYHAPOJHOTO IIpaBa
(temporal international law) [Phillimore 1882:503].
[Tocne ympaspHenus Ilamckoro rocypmapcrsa JoOK-
TpYHA He CMOIVIa IIPUIITH K e[THO00PA3HOII OLieHKe
HOBOTO 3KCTPAaopfMHapHOro monoxenusa CBATOro
IPecTona, KOTOpoe B TOM 4uc/e cpOpMIPOBATIOCH
6rarozjaps UTanbSHCKOMY 3aKOHY O TapaHTHAX.

[Iponsowenume coObITHA TeM He MeHee IIpUBe-
M HEKOTOPBIX MCCTIefjoBaTeNIell K MBICTIM, YTO MeX-
LlyHapoJHas IPaBOCyO'beKTHOCTD IaIlbl B KAKON ObI
TO HI1 ObUIO POpMe OblTa OKOHYATENBHO YTPaveHa.

Tak, ¢pannysckuit npasosen Paynp Bommap
OTKa3bIBA/ICA CYMUTATh PUMCKOIO II€PBOCBAIIEHHN-
Ka «HOCHUTENeM CYBEPEHUTeTa B MEXJYHapOJHOM
CMBIC/Ie» Tocrie cobbiTuit okTsa6ps 1870 r. [Bompard
1888:60]. CyBepeHMTET KaK «MCKIIOUUTENbHOE U
IOJTHOE IIPaBO YIIPAB/IATb COOOJ B COOTBETCTBUM CO
CBOEI1 BOJIEiT», 10 MHEHUIO YYEHOT'0, MOT IIPMHAJIIe-
KaTb NIIb Hauyy. JIyXoBHYIO e BIacTb CBATOro
IpecTona, momaran boMmap, yMecTHO yHoOmoONUTb

pasBe YTO OCYIIECTB/IAEMOI TOCYAApCTBOM IIPO-
naransie (la propaganda qu'un Etats peut exercer),
KOTOPYIO JIpyT¥e IPaBUTEIbCTBA BCEI[a BOJIBHBI
OTPaHNYNTD VMM BOBCE IIpecedb B Ipefieiax CBOe
fopucaukiyy [Bompard 1888:216].

bnmskas Touka 3peHVA BBICKAas3blBalach ¥ aH-
IIMICKUM fopuctoM [IxonoM Yactierikom. Iloguep-
KUBasl «BeCbMa HeOObIYHBI» (quite abnormal) cra-
Tyc PyuMckoro mpecrosna, y4eHblil KOHCTaTMpPOBAIL:
nocre najeHns LlepkoBHoOIT o6macTy y mamsl 6oree
HeT HMKAKOTO MEeXYHAPOJZHOTO CTaTyca, KaK U Io-
NOKeHus1 Mupckoro cyBepena [Westlake 1910:38,
39]. OpHaKo YCTYIKM M HPEepOraTBBI, IIPefyCcMO-
TpeHHble 3aKOHOM O TapaHTUAX A1 AINOCTONb-
CKOTO IIPeCTONIa, BK/II0YAsA COXpaHEeHVe NMPM3HAHNA
CYBEpPEHHOT'0 JOCTOMHCTBA (CyBePeHHbIX I10YeCTelt,
the honours belonging to sovereigns) nontnguxa,
9KCTEPPUTOPUATIBHOCTD Pe3U/CHINIT IIOCTIEIHETO B
BartnkaHe u Apyrux Mecrax, a Take BO3MOXHOCTb
HAIPaB/IATD U IIPUHUMATD AUIUIOMATUIECKNX Ipef-
CTaBUTeJIeI MOITIM CUMTATBCA JOCTATOYHBIMY YCIIO-
BYIAMM JJI COXPaHEHMA PUMCKUM €TVCKOIIOM CBET-
ckoro cyBepenurera [Westlake 1910:39].

[TogoOHBI BEPAMKT BBIHOCWUICS UM B M3AHWUU
«J7IeMEeHTOB MeXJYHapo#HOro mpasa» lenpu Yu-
ToHa mof pepakuueit Koyimanna QumimmmncoHa:
nocrie npyucoenuHenns lepkosroit obmactu k Vra-
UM, YTBEPXKJAIOoCh B pabore, mama U3 CyObeKTa
MeX/JYHapOJJHOTO IIPaBa IIPEBPATHU/ICA B €0 OOBEKT
[Wheaton’s Elements ... 1916:56]. /3-3a co6bITHi1
1870 1. AIOCTONMBCKMIT MPECTON YTPATUII BO3MOXK-
HOCTb YIPaBIATb OIPEJENIEHHON TepPUTOPUEN 1
HaceJIeHVeM, a 3aK/IodaeMble UM KOHKOPHATHI 60-
jiee Helb3sl OBUIO CYMTATh TPAKTaTaMM COITIACHO
MeX/YHapOJHOMY IIpaBy. [IMIIoMaTndecKme mpey-
CTaBUTEIM IAIbI, COOTBETCTBEHHO, Tellepb OCTa-
Ba/IMChb TO/NBKO LIEPKOBHBIMIM, a HE MEXJyHapOf-
HBIMU [O/DKHOCTHBIMU ymiaMu (ecclesiastical and
not international officials). Vtorosbiit BepmukT B
paboTe YuTOHa OKasbIBa/ICA ZOCTATOYHO IPOTUBO-
PeuYMBBIM: HECMOTPsA Ha BCe YIIOMAHYTbIE M3MeHe-
HJ1AA, HOBOE TIOJI0)KEHVe PUMCKOTO €IVCKOIIA BCe JKe
He HM3BEJIO €ro O OOBIYHOTrO TPaXK[AaHCKOTO JINIA
(ordinary person), Bemb 60O/IBIIIOE KONTMYECTBO TO-
CYapCTB MOMYAMBO IPU3HATM 33 HOHTUPUKOM
COXpaHEeHVe MHOXKeCTBA CYyBEPEHHbBIX ITPUBN/IETHIL.

Commentarium officiale. Romae: Typis Polyglottis Vaticanis, 1928. Vol. XX. P. 129-134; Exchange of Notes between Czecho-
slovakia and the Holy See embodying a Modus Vivendi (Prague, January 29/Vatican, February 2, 1928). - British and Foreign
State Papers. London: His Maesty’s Stationery Office, 1932. Vol. CXXVIII. P. 705-708.

° Cm., Hanp.: Proposition faite par Sa Sainteté le Pape Léon XlIl, comme Médiateur dans la question des Archipels des
Carolines et Palaos pendante entre I'Allemagne et I'Espagne (Rome, le 22 Octobre, 1885). — British and Foreign State Papers.

London: William Ridgway, 1892. Vol. LXXVI. P. 293-294.
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ITosromy, 3akmoyanoch B pa60Te, JeiCTBUTENb-
HBIil CTAaTYC HaIbl B OTHOLICHUN K MeXAYHAPOITHO-
My TIpaBy OKa3bIBA€TCs «HECKOMBKO aHOMA/IbHBIM»
(somewhat anomalous) [Wheaton’s Elements
1916:56].

HeomnpepeneHHOCTD, COIPOBOX/ABIIAsA OIMCA-
Hue nonoxxenusa Pumckoro npecrona nocne 1870 1.
B pa60Tax YacTneiika 1 YUTOHA, B TOM MJIN VMHOWM
¢dopme BcTpedaeTcs y O0/IbILeNt YaCTy yIeHBIX pac-
cMaTpuBaeMoro nepuopa. He npusHaBas nancrso B
CBA3Y C IIPOM3OLIEAIUINMU COOBITUAMM HOCHUTENIEM
MeX/YHAPOJHO! IPaBOCYOBEKTHOCTU B CTPOTOM
CMBICTIE C/IOBA, MHOTIE MCCTIEIOBATEIN TeM He MeHee
HayaM PacCyXzarh 00 ynodobneHuu Ha IPAKTUKe
craryca CBATOr0 IIpecTola TOCYZapCTBEHHOMY B
MeXX/JYHapOJHBIX CHOLICHVIAX.

Tak, Morann K. brmoH4mM nmpuxopgun X BbIBO-
Iy, YTO XPUCTMAHCKVE LIePKBU MPYHIMINANBHO He
MOTYT OBITh CYO'beKTaMyu MEXAYHApPOIHOIO IpaBa
nofo6Ho rocymapcrBaM. OfHAKO Y4eHBIN, MMes B
BUJLY C/Ty4ail AIIOCTONIbCKOTO IPECTOsIa, TeM He Me-
Hee OTMevasL: «...bylay4n mmmamMu Bo MHOTOM CXOf-
HBIMM) C TOCYAApCTBaMU, OHM (XPUCTUAHCKME LiePK-
BIL. — A.M.) MOTYT BCTYIIaTbh C HUMM B IOPU/ITIECKIIE
OTHOIIIEHVIS, MMeolye 6ojiee WM MeHee MeXyHa-
ponubil xapaktep» [Bbmonunu 1877:79]. Ilapenne
ITanckoro rocypapcrsa, cuutan V. bmronunm, He
CMOIJIO CBECTM IOJIOKEeHMe BEPXOBHOTO MOHTUMKA
JIMIIB K CTAaTYCy Mepapxa IOMECTHOI LIepKBHU, KOTO-
PBIIl HIt9eM He OT/INYaICcs ObI OT IOATAHHOTO M000-
ro rocygapcra [Bluntschli 1876:7]. «Jocrouncrso
ITambr Kak 1aBbl PUMCKO-KaTONMMYECKON LIEPKBI. ..
YHUBEPCA/IBHO: OHO U CETOIHS IPU3HACTCH BCEMI. ..
LEpPKBAMM BO Bcex cTpaHax mupa. ITo aroit nmpuanne
OHO MMeeT VIHTepPHAIVIOHA/IbHBII I, TI0OCKO/IbKY MHO-
T¥ie TOCYAAPCTBA YTAT €T0, MeHOYHAPOOHO-NPasoso
xapaxmep (Kypcus Haul — A.M.)», — TIUcay yYeHbIi
[Bluntschli 1876:8]. Bripouem, 3akmouan brroxymm,
nocne 1870 r. emmckon BedHoro ropopa Mor cyu-
TaTbCS JIMIIb LIEPKOBHBIM, @ He TOCY/JAPCTBEHHBIM
cyBepeHOM (Brafiess TONBKO summa auctoritas in
rebus spiritualibus, a He summa potestas) [Bluntschli
1876:15, 16]. BriepBble OH cTas mpeTeH/j0BaTh HA CY-
BEpPeHHOe JOCTOMHCTBO elle do co3fanusA Ilamcko-
ro rocygapcrsa B paHHeM CpefHeBeKOBbe, TaKUM
obpazoM, ara mpuBWIerns (HaIpaBjIeHUe IMOCTIOB
IO IIePKOBHBIM JieJlaM KO JIBOpaM Trocypapeit u 3a-
K/II0YeH)e KOHKOPJIATOB) IPeJOCTaB/IA/IACh OHTHU-
MKy ¢ He3allaMATHBIX BPeMEH VIMEHHO Ha OCHOBE
€ro IepKOBHOIO, @ He I'OCYAAapCTBEHHOIO CTaryca
[Bluntschli 1876:15]. B To e Bpems mpemocTasie-
HMe PUMCKOMY enMCKOIy pasinyHBIX IpaB 1 IIpe-
poraryB, KOTOPBIMYU OOBIYHO TIO/Ib3YIOTCA TOCYAAPK
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0 MEX/[yHApOJHOMY IPaBy, He ABJIATIOCh, 110 MHe-
HMIO DOHYIN, 005A3aHHOCTBIO TOCY[APCTB, BKIIIO-
vag Jrammo. Ckopee, Takas yCTyIKa MOITIa OBITH
006ycIoB/IeHa MOIMTUYECKUMY TIPUYMHAMMI — JKeJla-
HJEM YHOB/IETBOPUTD YasHUA CBOMX IPK/AH KaTo-
JIMYECKOTO BEPOVCIIOBEAHNA U IPOABUTH IIOYTEHE
(Ehrerbietung) x wmncturyry mamcrsa [Bluntschli
1876:27]. YdeHslil IpegocTeperan: puMCKe IIOHTH-
¢buKy Bcerga MOTyT OBITH JIMIIEHDBI IIPESOCTAB/IEH-
HBIX VM IPEpOoraTyB U IPUBMIETHII O MeXIyHa-
POHOMY IIpaBy B C/Ty4ae 3/10yNOTpe6/IeHN CBOYMM
IpaBaMy WIN CTPeM/IEHNU HAPYIIUTb KOHCTUTYIIN-
OHHBII1 HOPATOK TOCY/JAPCTB, HPEJOCTABILAIOLINX UM
takue npasa [Bluntschli 1876:28].

[To muenuio Aprycra B. Tedrepa (Xeddrepa),
«...OTHOILIEHUA MEXJY LIePKOBBIO U TOCYAAPCTBOM
OIpee/IAITCA TEMU JKe CAaMBIMY HadaTaMy, KaKuM
HOIYMHAIOTCA TOCYAAPCTBA WM He3aBUCUMBIE APYT
OT Jpyra BJIAacTH, B MX B3aMMHBIX OTHOIICHMAX»
[Tedrep 1880:82]. Ympasmsas llepkoBHol 06/1acThiO
fo 1870 r., mambl «II0/Ib30BA/IMCh BCEMM IIpaBaMMu
TOCYIapCTBEHHOTO BEPXOBEHCTBA» ) IOTOMY YydYa-
CTBOBA/IM B IIOJINTUYECKMX Jle/laX HapaBHe C IPOYN-
mu rocygapsmu [Teprep 1880:84]. Opnako numrenne
CBETCKOJ1 BJIACTY He YMa/IU/IO OOBIYHBIX [IOYeCTelt 1
IpeporaTyB, COTYTCTBOBABIINX IIepCOHE ITOHTU(U-
Ka BO BpeMms cyljecTBoBaHusA Ilamckoro rocymap-
cTBa. VIHOCTpaHHbBIE TOCYApPCTBA, KOHCTATHPYeT
Tedrep, Taxke He HMpeKpaTUIN CBOUX OTHOIIEHWI
co CBATBIM IIPECTOJIOM.

[To muenuto Opuppuxa I. Teddxena, mocre
cobbITuit 1870 . mama monb3oBacs crenudude-
CKMM MeX/JyHapopHbIM cTaTycoM (eigentiimliche
internationale Stellung), coxpanus HekoTOpBIe Ipa-
Ba CyBEpeHa 11, B CUJTy CBOETO JyXOBHOTO CaHa, Tpe-
TEH/Iysl Ha OIpeJie/ieHHble NIPepOTaTUBBI YIIpaBe-
Hus (Regierungsrechte) B OTHOLIEHNY TTOMECTHBIX
nepkseit [Geffcken 1885:3].

®pany ¢ou Jlucr cunran, yro mocie 1870 r.
Pumckuil mpecTton HaxopuicA NMLIb B IpUBUIIE-
TYIPOBAHHOM KBa3VMEXX/[YHAPOJHOM IOJIOXKEHWN:
VIMEHHO WTaJIbAHCKOE IPAaBUTENBCTBO oObecredn-
BAJI0 3TOT CBOEOOPA3HBII CTATYC IMAIIBI, XOTA U He
MO02710 Obimb npueneueHo K 0MeermcmeeHHOCU 3
oeticmeus nocneorezo [Jluct 1917:62]. Tem He MeHee
CIOXUBLINIACA cTaTyC CBATOrO IPECTOsNIa MOKON/ICA
VIMEHHO Ha MeXJYHAapOIHO-IIPaBOBOM OCHOBAaHWIN,
cunMTas y4yeHslit — Vtamusa ob6s3anace obecriedntsb
HEe3aBUCHMOCTb IIOHTU(UKA, IPUHAB 3aKOH O ra-
PaHTUAX U NOMY4UE NPU3HAHUE 0AHHO020 AKMA Om
opyeux depscas [Jluct 1917:61-62].

Jlacca OmrmenreiiM monmarana, 4YTO, HECMOTPS
Ha mageHue Ilamckoro rocypmapcrBa, k CBATOMY
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npecTony s psaga neneit (for some purposes) mpo-
fo/mKam PaKTUYeCKM OTHOCUTBCA KaK K MEXHy-
HapogHoMmy iy [Oppenheim 1920:185]. Crnepno-
BaTe/IbHO, C MOTYA/INBOIO COIIACKA COOOIIeCTBa
rOCYIapCTB, YTBEPAUBIIEro o6bIuait, PumMckuii mpe-
CTOJI TIO/Ib30BAJICA KBAa3UMEXTYHAPOIHBIM CTaTy-
coM (quasi-international position).

C Touky 3peHns (PpaHI[y3CKOrO MCCIeROBaTENA
®panna [enanbe, nonoxeHne CBATOTO IIpecTona
nocre 1870 r. mpencTaBsieT co00M UCKTIOUNTEND-
HBIJT C/Ty4ail, KOTOPBIIL IPUBEN K PUKMUBHOMY TIPU-
00peTeHNI0 MeX/YHAPOTHOTO CYBEepEHNUTETa PUM-
cknM ennckoroM [Despagnet 1910:195, 211]. Ilamsr,
Oynyun no 1870 r. ogHOBpeMeHHO I1aBamu Llepksu
Y CBETCKMMM INIPAaBUTE/ISAMY, UMEHHO B IOCTIEIHEM
cTaryce YepIany OCHOBY UL CBOMX MEXYHapOf-
HBIX JICVICTBIII HA IPOTSDKEHVM BEKOB (B TOM 4YMCIIe
JUIA pean3anuy COOCTBEHHBIX [YXOBHO-PEIUIN03-
HbIX npeporarus) [Despagnet 1910:196]. [Tockonbky
nocre nagenns LlepkoBHoit 06macTyt AOCTONBCKII
HPecTos ObIIO HEBO3MOYKHO CUUTATh TOCYAPCTBOM,
OH HajleIAeTCs CTaTyCOM CYBepeHa JIMIIb B CUITY
«m006e3Hoi ycTynmKu» (une concession gracieuse),
ot koTopoit Mtanus 6bi1a 61 BObHA OTKAa3aTbCs B
no60it MomeHT [Despagnet 1910:208, 215].

Psap 3apyOexxHbIX MccegoBateneit 6oee OfHO-
3HAYHO 3asAB/IANN O MEXIYHAPOLHOI NpaBOCyOD-
exTHOCTM CBATOTO IIpecTona sui generis IOCTe
1870 r., npyHMMasA BO BHMMAHIE ITOJIOKEHNE e/l Ha
IpaKTHKe.

B 1915 r. utanpsauckuit npasoser, [Tackyane du-
ope mucam: «Mbl IpU3HaeM, YTO B LIEJIOM MEXY-
HapofiHble IIpaBa He MOIYT OBITb IIPefOCTaBICHbI
JIMLAM, eCII TIOCTIeIHIE He SABJIAITCA CyObeKTaMu
MEX/JYHApOJHOTO IIpaBa; HO (MBI TAKKe IPU3HA-
eM. - A.M.) 4TO Takye IpaBa JO/DKHBI OBITH IPO-
BO3IVIAIIEHBl M PEIJIAMEHTUPOBAHBI BCAKWIL pas,
KOIZla B COOTBETCTBVMM C IPMHIMIIAMYU €CTeCTBEH-
HOJI CIIPaBeIMBOCTY UM (JMIIaM, He ABJIAIMNMCA
cybbeKTaMy MeXYHapOJHOTO IIpaBa) IpefoCTaB-
nsATcs Takue npasa» [Fiore 1918: 111]. K nogo6-
HbIM uiaM Ouope orHOCKu 1 Katonndeckyto 1ep-
KOBb KaK BCEMUPHYIO PEIUTMO3HYI VHCTUTYLMIO,
00/1aIAIOLIYI0 HemeppUumopuanvHviM XapaxKmepom.
Ora IlepkoBb HOMKHA paccMAaTPMBAThCH, MO MBIC-
JIV YYEHOTO, B Ka4eCTBe CyObeKTa MeX/YHapOTHBIX
IpaB U, C/IeJOBATEIbHO, KaK MeX/YHAPOTHOE ULIO
[Fiore 1918:112-113]. ITpn atom I]epkoBb He MOXeT
OBITb IIPYPaBHEHA B CBOEM CTaTyce K IOCYAAPCTBY
U IIOTOMY HecIocoOHa IIpeTeH/i0BaTb Ha IIPaBa,
npucymue nocnefgHeMy. OHa Takxe He MOXeT IIpH-
TA3aTh HA YIpaBjIeHMe KaKoi-mubo Tepputopueit
(1, COOTBETCTBEHHO, He MMera Obl IipaBa Tpe6oBaTh
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BoccraHoBnenus Ilamckoro rocymapcrsa) [Fiore
1918:113]. SKcTeppuTOpyUaNbHbIe IPUBUIETUN IS
yupexxgenuii CpAToro mpecrona B Barukane u B
HEKOTOPBbIX APYIMX yacTaX Puma, ycraHoBIeHHbIE
3aKOHOM O rapaHTUAX, HE MOIIM CYMTAThCA OCHO-
BaHMEM I IPUCBOEHMS 3TUX TEPPUTOPUI I1AIION
B KavyecTBe rocyzaps [Fiore 1918:219]. ®uope oTHO-
CIUJI K 4UCITYy MeX/[yHapofiHbIX Ipas KaTomyeckoil
LepKBMU:

a) TpaBO Ha He3aBMUCUMYIO OPTaHM3ALNIO ee
BHYTPEHHETO YCTPOJICTBA,;

6) mpaBo Ha CBOOOJHOE YIIpaB/IeHNe B yXOB-
HO-PeNIUIMO3HbIX BOIPOCAX;

B) IPaBO PMMCKOTO €IVICKOIAa Ha CBOOOJHbBIE
CHOUIEHMA CO BCEMM XPMCTMaHAMM-KATONMKAMI,
BK/TI0Yasl IOMECTHBIX MEPAPXOB;

T) IIpaBO Ha IIPEACTaBUTEIbCTBO;

) TIpaBO IAIbl KaK AYXOBHO-PEIMUTMO3HOTO
Nujiepa Ha HeIPUKOCHOBEHHOCTD.

B orHOmEHNN cBOMX MeX/IyHapofiHbIX 1paB Ka-
TO/IMYECKasA 1IePKOBb MOI/Ia IPUTA3ATh HA IPUMEHe-
HJle HOpPM IIpaBa HapOJOB U KOJJIEKTMBHYIO 3all-
Ty IMBMIN30BAHHBIX TOCY[APCTB, 3aMeyas aBTOP
[Fiore 1918:112].

Hemeuxuit topuct Aptyp BuneH ompepmensn
CBATOI IIPECTON KaK CyBepeHHOe U0 MeXIyHa-
POJJHOTO IIpaBa, MOY€PKUBAs IIPU 3TOM, YTO OTO-
xpectsnenne Karonmdeckoit nepksu u Pumckoro
npecrona Hekoppexmuo [Wynen 1920:31, 32, 66].
[Tocnepumit mpepcraBisgeT cobOM  IeHTpaIbHOE
ydpexsienue IlepkBu, pykoBozis U BBICTYIIas OT ee
uMeHM (KaK IPaBUTENIbLCTBO OT MMEHU TOCYHap-
cTBa). XOTA 110 JIOTMKE Belel, CIUTal YYEHBII1, 3TO
IOJDKHO 6bI710 OBl 03HAYaTh, YTO MMEeHHO Karonuye-
CcKas LIepKoBb B 1ienioM (Gesamtkirche) nomkHa ObITb
IpM3HaHa CyObEeKTOM MEX/[YHapOJHOrO IIpaBa,
Ha [IPAKTUKe pyUMdecKas TMIHOCTb IIPU3HAETCA
ToNbKO 3a CBATBIM mpectonoM [Wynen 1920: 52,
57]. Ilo MHeHuI0 BuHeHa, ocTaB/eHye mpaBocyon-
eKTHOCTM 3a IIAIICTBOM He O3HAyaeT, YTO OHO KOH-
LENTYyaJbHO NPUPABHMBAETCA K TOCYHAPCTBY: 13
TpeX NPU3HAKOB TOCYJAPCTBEHHOCTI Y AIIOCTO/Ib-
CKOTO IIPECTOJIa B JIy4lleM C/ly4ae MMeeTcs CyBe-
peHHas BIacTb (B JyXOBHO-DPEIUTVMO3HBIX BOIPO-
cax) [Wynen 1920:56, 64-65, 70]. Takum o6pasom,
ATIOCTONBCKUIT IIPECTON JIOMKEH paccCMaTpuUBaThCA
KaK TOCYAapCTBEHHO-TI0f0o0HOe obpasoBanue (das
Staaten dhnliches Gebilde) [Wynen 1920:65].

Benbrusickuit mpasoser IdpuHect Huc, cumtas
ycraHoBuBLIeecs rocie 1870 r. monoxxeHne nancrsa
C TOYKM 3PEHNA TeOpUM MeX/yHapOIHOrO IpaBa
«BOIIMIONIEN aHOMaJNeN», OTMedasn, 4yTo CBATON
IPeCcToN KaK IOpUaudecKas JUYHOCTb Sui generis
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COXpaHMJI OCHOBHBIE IIpaBa CYBEPEHNUTETa, TaKiue
KaK IPaBO 3aK/IIYEHNMA MEeXIYHAPOIHBIX, MO CY-
uiecmay, TOToBOPOB 1 jus legationis [Nys 1879:4, 54,
55]. InuTenbHas MpaKTUKa MOANEPXKAHNUS JUIIIO-
MaTHYeCKUX CHOLIECHNUIT U 3aK/II0YeHNs JOrOBOPOB
(KOHKOpHATOB) OT MMeHNU Monvko CBATOrO MpecTo-
7a, a He [lanckoro rocygapcTsa, MMera MeCTo ele
BO BpPeMEHa CYIIeCTBOBAHNA MOC/IENHEr0, 3aMeyal
Huc [Nys 1879:4, 39].

CxopHyto ¢ BbiBojamMy Huca xapakrepuctuky
crarycy Pumckoro mpecrona jaBan IIBeLapCKUI
fopuct un aumiomar Anbdonc Pusbe. IIpusnaBas,
YTO IIaNa OCTA/ICA CYBEPEHOM JjaXKe IOCTIe YHUYTO-
eHns: Ilanckoro rocymapcrsa, Pusbe npuxopgun K
BBIBOZY 00 ynodobnenuu Pumckoit Kypuu (Csstoro
IpecTo/a) B CBOEM CTaTyce TOCYHapCTBY. YUeHbIi
CYMTAJL, YTO «M3 CAMOJI MJieV TIpaBa HAPOJOB U TOCY-
flapcTBa criefyeT, 4To CBATON IIPeCcToN B HACTOsAIee
BpeMs He MOXKET OBITb JeiICTBUTEIbHBIM JINIIOM T10
npaBy HapopoB...» [Rivier 1896:120]. Opxako enu-
ckon BedHoro ropopa, npogomxkan Pusbe, Bce ewe
OCTaeTcsi CyBepeHHBIM HOHTU(GUKOM (souverain
pontife), OH OMUILIETBOPSIET ITTABEHCTBYIOIIYIO HPaB-
CTBeHHYIO cuity B Mupe (la premiére force morale du
monde) M 3aHNMAeT CTO/Ib BBICOKOE IIEPCOHAIbHOE
HOJI0KEHME, YTO €r0 HeBO3MO)XHO PacCMaTpuUBaTh
KaK MOZYMHEHHOTO IOPUCAVKIUN KaKOro-mbo ro-
cymapctBa. brarojaps ycTaHOBMBIIEMYCA IOCIIe
1870 1. coryameHNIo TOCYHApCTB Iama HIprodpern
YHJKAJIbHBIV IIPABOBOJ CTATyC: XOTA OH He ABJIAJICA
6onee rocygapem 13-3a yrparsl Tepputopun Llep-
KOBHOJ1 0071aCTI1, HO C HUM HO-TIpe>XXHeMY obpara-
I0TCsL KaK ¢ cyBepeHoM (il est traité en souverain) un
IPU3HAIOT XK 32 HMM COXpaHeHNe aTpubyToB CyBe-
penntera [Rivier 1896:121].

®pannyscknit uccnenosatens Ilonp Pommny,
nofo6HO BuHeHy, B CBOMX PacCyXIEHUAX O MEX-
[lyHapOJ{HO-IIPABOBOM CTaTyce IIaIlCTBa HOAYep-
KVBa/l: MMEHHO PUMCKMII IepBoCBsALIeHHNK (CBs-
TOJ IIPeCcTON) KaK CYBEepeHHbII MOHTUMK (a He
Karomnyeckas 11epKoBb B IIJIOM) COXPaHWI HOCIe
1870 r. MEXXIYHApOLHYIO IOPUAMYECKYIO TMYHOCTD
[Fauchille 1922:209]. ®owmmunp cuymranz, 4T0 IO
1870 r. mama «...CoegVHAN B CBOEM JINLE [1BA Pa3HbIX
CBOJICTBA ¥ JIBE Pa3Hble COBOKYIIHOCTY IIOTHOMO-
4Yii: CBETCKOTO IIPaBUTE/IA M BEpXOBHOTO I71aBbl Ka-
To/mdeckoit nepksu» [Fauchille 1922:748]. 9tu gBa
Mofiyca ObUIM NPMHIMINATBLHO PA3/INYHBI 110 CBO-
el mpupoge n komnereHuuu. Ilocne 1870 r. mamy,
KOHEYHO, HeJlb3sl OBUIO NPUPABHATb K OOBIYHOMY
CBETCKOMY IIPaBUTEIII0, ¥ TeM He MeHee 3a HUM Kak
3a rmaBoli LlepkBu crefyer Npu3HaBaTb CyBEpEHU-
TeT 0cob0ro popa (souveraineté speciale particuliére),
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U3 KOTOPOTO BBITEKAeT YHMKa/IbHAsA MEX[YHapOJ-
Hasi IpaBOCYOBeKTHOCTb (personnalité juridique
propre) [Fauchille 1922: 750]. I1. ®oummnp mopguep-
KMBaJI KOHCTUTYTUBHBII, a HE JNeKIapaTUBHbIN Xa-
paKTep NMPU3HAHUA MEKIYHAPOJHOTIO CTaTyca IaIl-
crBa (Cstoro npecrona) nocne 1870 ., TOCKONIBKY,
[0 ero MHEHVIO, OH OblI 00YC/IOB/IEH IPUHATIEM
3aKOHa O rapaHTHUAX.

Mopuc Opuny Tak)xe IPUHLMIINAIBHO He OTKa3bl-
Ban PumckoMy mpectony B 06/agaHny npaBocyob-
€KTHOCTBIO IIO IIPaBy HAPOHOB. «ITa MEKYHAPOJ-
Has JIMYHOCTD MOJIb3yeTCs BCEOOIIVM IIPY3HAHVEM,
¥ CIMIIKOM MHOTO MHOCTPaHHBIX IIPaBUTENbCTB
3aHTepPeCOBAaHBI B IOAEP)KAHUN ee TPAAULIUM U B
COXpaHEeHVM CBOVX IIOC/IOB Ipy BaTukake...», — mu-
can B 1916 1. yuenntit [Opuy 1929:29]. Opuy cuurar,
4TO IOPUAVYECKYIO IPUPOJY JAHHOTO 00pa3oBaHNA
nocie 1870 r. BO3MOKHO Hamboree TOYHO OMNMCATh,
00paTuBILNCh K TIpUMepy bureaux internationaux —
HepPBbIX MEXIIPABUTEIbCTBEHHbIX OPraHU3aLMIl KaK
HeCYBEPEHHBIX U HeTepPUTOPMAIbHBIX eAVHMNLL ITy-
6myHoro xapakrepa [Opny 1929:451].

ITo muenuto Pene dyanbe, cTaTyc mancTsa nocmue
1870 r. OCHOBBIBA/ICA Ha UCTOPUYECKON TPaVLIVIN
¥ MEeXJIYHapOJHOM OObIYae, BO3HMKIIEM BCIIEf-
CTBME eJVIHOITIACHOTO PelleHVs BCeX KaTOMMYeCKIX
rocyfapcts EBpoIbl B OTHOLIEHVM IPOJO/DKEHMA
IPM3HAHNA OCHOBHBIX IIPEPOTraTHB CYBEPEHNUTETa
nanbl [Foignet 1899:386]. ®yanbe, mo-BupuMoMmy,
CKJIOHAJICAL K NO/y0eK/IapamusHomy Xapakrepy 3a-
KOHA O TAPAHTUAX B OTHOLIECHUN MEX[YHApOJHOTO
craryca CBATOrO IpecToya, MOAYepKUBas, 4To «...
He VITanua cosfana JyXOBHBI CyBEPEHUTET IIAIIbI
(myTeM mpuHATHMA 3akoHa O rapaHTmsax. — A.M.);
3TO JIEJIO PYK BCell KaTonuyeckoi EBporbl: Ipr3HaB
ero, ViTamusa Bcero Juub MOTYMHMIACH TPALULIUN
¥ TOAINNCANACh IO >KETaHUAMU XPUCTMAHCKOTO
mupa» [Foignet 1899:392].

Mcnancknmit ropuct mapkus Pamon me Ommap
onpepenan Karomrdeckyio 11epKoBb KaK «IIOfIVH-
HOe, COBEpIIEHHOE U He3aBUCYMOE COOOIeCTBO»
HeTepPUTOPMA/IbHOTO XapaKTepa, KOTOpoe ABIIA-
eTCs 4acTblo cOOOI[ecTBa HALUIT B COOTBETCTBUM
¢ MexjyHaponHbsiM npaBoM [Marchese de Olivart
1901:105]. CBerckas BacTh IaIlbl, HACU/IbCTBEH-
HO npepBaHHas B 1870 r., AB/IA/IACh HEOOXOAVMBIM
CTIEICTBMEM JJYXOBHBIX IIPEPOraTUB PUMCKOIO eIN-
ckoma [Marchese de Olivart 1901:71]. Xots B cTpo-
rOM CMBIC/IE CJIOBA «...CBETCKas BIACTb HE ABJIACTCA
YaCTbI0 KATONMYECKON JIOTMBI...», [jaXKe IPM BO3-
MOYKHOM OTCYTCTBUM I1epBoil LlepkoBb ocTaeTcs u
JOJDKHA OCTaBaTbCA HE3aBJMCUMON 1M CYBEPEHHOI
[Marchese de Olivart 1901:CLXIV, 107]. ITo MHeHMIO
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aBTOpa, ITyOOKOrO pasmnuusa MeXJy JYXOBHON 1
CBETCKOJI IIpeporatuBaMy ATIOCTONBCKOTO IIpe-
CTONa He MMenoch. IloaToMy, Hanpumep, He UMeIO
CMBIC/Ia YTBEPXK/JAaTh, YTO IIOC/IE 3aHATHUA UTANIbAH-
cKkoit apmueit Teppuropun Ilanckoro rocypapcraa
IVIUIOMATHYeCKye OTHOLIGHNSA C HOHTUPUKOM
CTa/IM BECTUCh TONBKO IO LIePKOBHBIM Jie/iaM (Befb
OJIOKeHe eMICKoIa PyMa KaK pelnrno3Horo Bia-
IBIKM U CBETCKOTO TOCYAAps, B eNICTBUTEILHOCTH,
0CTaBaIOCh CIUTO BoenynHO). [To Muenmio fe Omu-
Bapa, mocie cobwrtnit 1870 r. LlepkoBHas o6macTs un
JTanbsAHCKOe KOPOZIEBCTBO IIPOJJ0/DKA/IN HAXO/UITh-
A B COCTOSTHVM BOJVIHBI, Beflb IIOHTU(UK HUKOIZIA He
IpM3HABA/l 3aKOHHOCTDb 3aHATHA CBOMX B/IaJ€HUI
Bcnencreue 3apoeBanusa (debellatio) [Marchese de
Olivart 1901:7, 11]. Hu ogHO rocysapcTBo, yTBEpX-
JlaJT y4eHblil, Takxke GOpMaTbHO He TIPU3HAIIO TIPHU-
coennHenns Puma n Pumckux nposuHumit x Vra-
JIM, COXPAHUB [IPY>KeCTBEHHbIE OTHOLIEHNUSA KaK C
IAIIONA, TaK M C UTA/IbAHCKMM IIPaBUTEIbCTBOM (TeM
CaMBIM TIOfIiePXKUBAA Helimpanumern mexoy 6010t0-
WUMU CMOPOHAMU, XOTA ObI TIOCTIeIHNE VI HAXOMIU-
JIVICh TeTIePb B COCTOSTHUM IIOCTOSHHOTO IIepeMYpHA)
[Marchese de Olivart 1901:72-74, 81]. Ilo xpaiiHei
Mepe B npefenax Barmkana Ilamckoe rocymapctso
fie-paKTo M Je-1ope COXPAHMIO CBOII CyBEepEHNTET,
HO-IPEKHEMY OCYIeCTB/IAEMBII HAIPAMYIO: OHO
BCe ellle OTBEYA/IO TPeM IIPU3HAKAM IOCYapCTBEH-
HOCTH, MMesI IIPU 9TOM COOCTBEHHbBIE BOOPY)KEHHBbIE
cunel (IloHTHUKANBHYIO XKaHAPMEPUIO U CUJIBI
Harckoy reappum, BKmodas IIBeitriapckyio), cy-
fieOHBIE OpraHbl /A paspelleHNs MECTHBIX CIIOPOB
(aIMMHNCTPATUBHOTO U TPAXIAHCKOTO XapaKTepa)
[Marchese de Olivart 1901:53, 62, 68].

3. Poccmiickad u coBeTCKas JOKTPUHA

Bosspennsa pycckmx IpaBOBEJJOB Ha IO/IOXe-
Hue CpaToro mpecrona nocie 1870 . pa3BuBanuch
B TeX JKe HAIIPaBJIeHUAX, YTO M Y 3aPYyOeHBIX
JICCenoBaTernelt.

Genop PepopoBuy MapTeHC CUMTaT HEOCHO-
BaTe/IbHbIMY 3aSIBJIEHUA O CYBEPEHUTETE U MEX[Y-
HApOJHOI IPaBOCYOBeKTHOCTY PyMCKO Kypun
(Cestoro mpecrona). ITo ero MHeHMIO, TOCTIEHS,
HeCMOTpsA Ha CBOe OCOOEHHOe MeX/YHapoJHOe
3Ha4eHMe, HA CaMOM JeJie «3aHJMMAaeT B Pas3/IuHbIX
TOCYlapCTBaX IOPUJMYECKOE IIOJIOKEHUE TOJbKO
00ujecmea, NPUSHAHHO20 MeCHHbBIM 3aK0HOM (Kyp-
cuB aBTopa. — A.M.)» [Maprenc 1904:378]. Kak
CUMTas Y4YeHblit, nocne mnasenus lepkoBHoit o6ma-
CTM ITalla yTPATU/I XapaKTep IPaBUTeI, OCTaBIINCh
JMIIb «I7IABOJ JTYXOBHOTO OOIIeCTBa, LEPKBI».
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B T0 ke BpeMs OH coXpaHmi, 61arogapsi 3aKOHy O
rapaHTHAX, HEKOTOpbIe IIpaBa CyBepeHa [Maptenc
1905:120-121]. ToBOopst 0 KOHKOpHATaX, 3aK/I0Yae-
MbIX AIIOCTO/ILCKMM IIpecTonioM, MapTeHc noguep-
KIBaJ, YTO OHU He ABJIAITCA MEXIYHapOIZHBIMU
JIOTOBOPaMM, HO MOTYT JIMIIb CYUTATHCA [IOTOBO-
PEHHOCTAMM MEXJY IPaBUTENbCTBOM M YacTHOI
accoryanyeit Bepyroumx [Maprenc 1904:333, 402].
YT06BI CTATh JOTOBOPOM, KOHKOPZIATY HELOCTABATIO
CYILLIeCTBEHHOTO YC/IOBHUSA — YYaCTHsA B HEM C KXX[011
CTOPOHBI CYOBEKTa MEXXAYHapOJHOro mpasa [Map-
terc 1905:119]. Tem He MeHee YUYEHDIIl 3aK/II0Yall,
4TO Cpea NpaBOBefOB Haybolee BEPHO MHEHNE O
KOHKOpJIaTe BCe XKe KaK 0 MeXKYHapOJHOM COI/a-
IIEHNY, ITYCKal «...TIara He eCTb CyObeKT MeXy-
HapOJIHOTO TpaBa». TakuM 06pa3soM, KOHKOPATbI
ABJIAINCH «aKTaMU COIJIAIEHVA MeX/y IBYM: 4le-
HaMJ MEXJIyHapOJHOTO OOIeHNA», M VX MEXKIyHa-
POJHDIN XapaKTep Ha IPAKTUKe He MOXKET IIOfijIe-
aTb coMHeHMsAM [Maprenc 1905:119, 120].

Anexcangp Muxaitnosuu [opoBlieB, HeCKONbKO
nepeceKasch B CBOMX pasMbllieHMAX ¢ PommneM,
IPUXOANT K BBIBOZY, 4TO 10 1870 I. B nie puMCcKo-
O NepBOCBAILIEHHNKA VIMENIOCh COefITHEHME yX0B-
HOJI 1 CBETCKOJI BJIaCTell, CBOETO POJA IUUHAA YHUS
[TopoBues 1916-1917:282, 283]. VIMeHHO U3 3TOI
YHUM TIAIICTBO 4YepIAJ0 CBOK MEX/YHAPOLHYIO
paBoCyOBeKTHOCTb. [locie mpuuATMA 3akoHa O
rapaHTAax B 1871 I. cyllecTBOBaHME NAHHOIO CO-
e[IMHEeHVA TIPeKpaTnioch, 1 Pumckas kypusa (Css-
TOJl TPeCTON) KaK LieHTpajbHbIl opraH llepksu
OCTajlach B NOMHOM opuHodecTBe. bes Ilamckoro
rocypapcrsa Kypus Huxorza He Moria Obl ITpeTeH-
I0BAaThb Ha MEX/YHAPOJHYIO IPaBOCYOBEKTHOCTD B
CIUTY XapaKTepa CBOe BIIACTU — HeNnpuHyoumenvHou
u Hemeppumopuanvroti [foposues 1916-1917:283].

Kaxk 1 B 3apy0e)xHOIT HOKTPMHE, Cpefyt PyCCKMX
uccrnesoBaTesniell HaXOMINCh CTOPOHHMKM TIpM3HA-
HMsI CBOEOOPasHON MEXIYHApPOJHOI IIPaBOCYOD-
exTHOCTU CBATOTO IpecTorna.

K umcny cyBepeHHBIX CyOeKTOB MeXIYHApOH-
HOTO IIpaBa PUMCKOTO IEpPBOCBAIEHHMKA U €ro
Kyputo orHocun OtroH OTTOHOBUY OJiXenbMaH.
Ilo ero MHeHUIO, MMEHHO IIEPBEHCTBO LIEPKOBHOII
B/IACTY TIalbl IO OTHOLIEHMIO K €T0 IOJIOXKEHMIO
CBETCKOTO rocyfiapsi NO3BOJINIO COXPAHUTH He3bl-
071eMBIM ME@XIYHAPOIHBI CTAaTyC ATIOCTONBCKO-
ro mpecrona nocrne 1870 r. [Oiixenpman 1900:95].
Brpouem, 110 MHEHMIO Y4€HOTO, OCHOBA CYBepEHU-
Tera CBATOrO IIPECTONA OCTANACh CYU4eCHBEHHO
meppumopuanvHoti — MOCKOIbKY 3aKOH O TapaHTH-
AX VICKIII0YaeT UTAIbAHCKYIO IOPUCAMKIVIO B ITpefie-
nax BaTmkaHa, mama coXpaHmMI B I'PaHMIAX 3TOTO
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palioHa BCHO IOJHOTY TOCYHAPCTBEHHON BJIACTU
[Diixenpman 1900:96].

Ilerp EprenpeBnu Kasanckuit mpusopgun Pum-
CKYI0 IIepKOBb Kak Ipumep obujecmea (oO1ie-
CTBEHHOT0 00pa3oBaHMsA), KOTOpPOE MOXeT OBITb
IPU3HAHO TOCYJApCTBAMU B KayecTBe HOCHUTEIA
MEXIYHapOAHBIX TpaB u obssanHocTeit [Kasan-
cxmit 1904:50]. Takoe o611ecTBO caMo 10 cebe -
IIEHO HEKOTOPBIX IPU3HAKOB TOCYJAPCTBEHHOCTH,
xots o 1870 r. sBmsanoch rocymapcrsoM. [Kasan-
cxmit 1904:96, 104]. Vtanus, COOTBETCTBEHHO, CTa-
Jla TOCYHapCTBOM-IIpeeMHUKOM LlepkoBHOIT 061a-
CTH, B TO BpeMs KaK I1aIla OCTaJICA «MCKII0UNTETbHO
penrno3usiM rnaBoi» [Kasanckmit 1904:48, 52].
Orpunanne npaBocyObeKTHOCTHU TaKuxX oOpasoBa-
HII, KaK PrMcKas 1epKOBb, 110 MHEHMIO Y4EHOTO,
PACXOUTCS C aKTyaIbHON JOTOBOPHOIL ¥ 0OBIYHOI
npaxtukoii [Kasanckmit 1904:103].

Anexcanpp JIpBoBuu balikoB B cBoeit Maru-
crepckoit pucceprauuy 1904 r. o MeXZyHapog-
HOJI IPaBOCIOCOOHOCTY IAINCTBA IPEIOXUI K
PAacCMOTPEHNI0 HOBYIO KOHLEIIMIO IIPaBOCYOb-
eKTHOCTU, He IPMBA3AHHYI MCKIIOYMTETIbHO K
TOCYJApCTBEHHOCTU. B paMKax 3Toli KOHILENLINN
CYILIECTBEHHBIMU 37IEMEHTaMM MEX/IyHapOJHOI
IPaBOCIIOCOOHOCTY OKAa3bIBA/IUCh CyBepeHurnem,
c60600a M He3A6UCUMOCHb, OPTAaHUYECKV COIPS-
KeHHbIe MKy c000i1 B KauecTBe MCTOYHMKA OC-
HOBHBIX U ITPOM3BOJHDBIX MEX/YHAPONHBIX IIpaB U
ob6s3aHHOCTeN B TepMuHOonornyu baiikosa [baiikos
1904:155, 156, 201, 202]. CyBepeHuUTeT, KaK C4n-
Tal y4YEHBIl, €CTb MepPpUmopuanvHas U AUYHasL
8714Cb, «TOCIOJICTBO KOTOPOIi, B IpaHMULaX IIpu-
HaJJIeXalleil eii KOMIIeTeHI[UY, He 00YC/IOB/IMBa-
eTCsA B CBOEM OBITUY B/IACTBIO APYIUX OPTaHNU3MOB
VIV COTIacyeM MOofuMHsAeMbIX» [Baiikos 1904:156].
TepputopnanbHas BAacTb pacHajaeTcs Ha BIACTb
meppumopuanvHyro 6 y3kom cmvicie (IOTHYIO
IOPUCAMKLMIO B IIpefenax OIpefie/IeHHON Teppu-
TOpUM), IKcmeppumopuanviyro (rpaxkJaHCKyIo
U aMMHUCTPATUBHYIO OPUCIMKIMNIO B IIpefenax
OIIpe/ielleHHON TEPPUTOPUN, ee PaKTUIeCKIUIT KOH-
TPOJIb) U Odemeppumopuanvryto (CoXpaHsolieecs
IpUTSA3AHNE Jle-I0pe Ha TEPPUTOPUIO, IOTEPAHHYIO
B pe3y/IbTaTe 3aHATUA IOC/IEJHEN [PyTUM ToCy-
napcrBoM) [BaitkoB 1904:164, 167-171]. Cy6bexT

MEX/[yHapOJHOTO IIpaBa HeoOA3aTebHO O/KEH
o6/1ajjaTh MMEHHO TepPUTOPUATIBHON BIACTBIO B
Y3KOM CMBIC/IE: BO3MOXXHbBI Clydan, cuyuran baii-
KOB, KOIJ]A MEXJyHapOJHBI aKTop BooOlLle He
VIMeET HIMKAKOJ TepPUTOPUAJIbHOI BIIACTH in Sensu
stricto M OCYUIECTBJIAET TONbKO BJIACTb 3KCTEPPU-
TOPMANbHYIO, IeT€PPUTOPUAIbHYIO U TMYHYIO, KaK
3TO CY4nnoch co CBATHIM IIPECTONIOM IIOCIIE Tafle-
uus [Tanckoro rocygapcra B ceHTs6pe — OKTsAOpe
1870 r. [baiikos 1904:176-178, 184, 185].

ITogo6Ho Hucy, bajikos cauTar, 4T0 COXpaHeHMe
MEXIYHapPOJHON IPaBOCYOBEKTHOCT PuMckoro
npecToya nocie coobrTuit 1870 r. mpuBesno K paspsl-
BY TEOPUM C IIPAKTUKOI, BEflb XOTA «IIaIla He MOXKET
U He JJO/DKeH ObITh IPM3HAH CYO'BEKTOM MeX/yHa-
POJIHOTO IIPaBa, a MEXly TEM TAKOBbIM OH ABJIAET-
cs...» [baitkoB 1904:XXXI]. Kak u Tedrep, yuensrit
YTBEP)K[a/l, 4TO MeX/yHapOHO-IIpaBOBasi KOH-
CTPYKLMsA B3aMIMHBIX OTHOLIEHMII LIepKBM ¥ TOCY-
flapCTBa IIOKOUTCSA Ha Ha4yajlaX paseHcmea, KOTopoe,
B CBOIO O4epefib, 00YC/IOBIMBACTCA HAIMYHOCTDIO Y
Ka)KJI0OTO M3 HUX OJMHAKOBBIX CYLECTBEHHBIX 3JIe-
MEHTOB MeXIYHapOJHOII TpaBocrocobHocTy [bait-
k0B 1904:1]. Katonnueckas uepkosb (CBsTOl Ipe-
CTONI) HapsZy C TOCyfapcTBaMy oO/mafaeT TaKuMm
37IeMEHTaMyl NIPaBOCIHOCOOHOCTI: CYBEPEHUTETOM,
CcBOOOZOI ¥ HE3aBUCUMOCTBIO. BcencrBue 3Toro
CBATOMY IIpecToy IPUCYILY OCHOBHbIE IIPaBa, KO-
TOpBIe MOTYT OBITH OOHAPY>KEHBI Y TI0OOTO IPYroro
MEXIYHapOJHOTO MULIA: jus tractatuum, jus legationis
U npaBo NpuHyXaeHns [baiikos 1904:233, 234].

barixoB ompepmenan Kartommdeckyio 1epKoBb
KaK HeTepPUTOPUA/IbHBIN OOIeCTBEHHBII Opra-
HJ3M, COI03 JIIOflell, «CBA3aHHBIX B OfIHO COLIMAslb-
HOe 1e710e OOIIHOCTBIO BEPBI U BIACTY, HAJ HUMM
rocropcTByomei» [baiikoB 1904:361]. Anocronb-
CKUIT IIPeCTON, TaKUM 00OpasoM, NpefcTaBal A
Y4€EHOTO B BUJie YUPeX/eHMs, KOTOpOe yTBEPXK/aio
CBOE Cy6epeHHOe 20Cn00CH60 HaJ, BCETIEHCKON 1iep-
KOBHOJI ITaCTBOII (B IYXOBHO-PEIUIMO3HBIX BOIIPO-
cax), He IONYMHAACH IIPU 3TOM HAIPAMYI0 Teppu-
TOPMA/IPHOI ¥ JINYHOI IOPUCAMKIINU KaKOro-1mubo
rocyziapcTa. CBATOI IPecTol KaK MeXIYHapop-
Has eMHMIA, KOHCTaTupoBan baiikos', obnagaer
OIIPEJIe/ICHHON CTEHEHDbI0 SKCTePPUTOPUANBHON',
JleTeppUTOPUAIBHON'? ¥ TMYHOI' BIIACTY C Y4eTOM

1% Heckonbko coBnagan B CBOMX MbIC/IAX C MapPKN3OM P.ne OJ'II/IBapOM.
T QakTnyeckmn KOHTpONunpyet pthOH BaTnkaH: ocyuwecTBnAeT B HeM agMUHUCTPATUBHYIO, XO3ﬂIhCTBEHHyIO n I'IOI'II/ILlEIZCKyIO

OPUCOnNKLUNIO, HO HE YTOMOBHYIO.

2 CoxpaHsieT TUTYN Ha PuM 1 PuMcKrne MpoBUHLMM — 6ECCPOYHYI0 MPETEH3MI0 Ha BO3BPALEHVE MPUCOEAMHEHHbIX
Wtanueit B 1870 I. NOCNE@AHUX YTPaUeHHbIX TeppUTOpUIA MNanckoro rocygapcrea.

3 B OTHOLLEHMM BCEX XPUCTNaH-KaTOJINKOB.
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OTpaHMYEHNI, YMHVMMBIX UTA/IbAHCKONM OKKYTIaL el
Puma [Baitkos 1904:273, 278, 297, 313].

Konuenmusa baiikoBa momyuna >KUBOi OTKINK
Cpeay APYTUX PYCCKUX MCCTIeOBaTeNel.

KomMeHTHpYs BO33peHus ydeHoro, 6apon Mu-
xawn Asnekcanaposuy Taybe mpepiaraa BbIIeIUTH
OTHOIIEHMA ¢ yyactueM CBATOTO IpecTona U Apy-
TUX PEIUIMO3HBIX U CBETCKUX CyOBekToB (Marb-
TUIICKOTO OpJeHa, MOBCTAHLEB, KOYEBBIX IUIEMEH,
IMPaTOB) B CaMOCTOATENbHYI0 CUCTEMY <MEXMY-
B/IACTHOTO» IpaBa («MeX[yAep>KaBHOTO» IIPaBa, jus
inter potestates), HIOCKO/IbKY TaKye OTHOIIEHVs ClIa-
00 copiep)KaTeNIbHO INepeceKalich ¢ MEXIyHapoy-
HBIM IPaBOM KaK CHCTEMOIT «CYI[eCTBEHHO Teppu-
TOPMA/IbHBIX» MEKTOCY/IAPCTBEHHbIX IOPUANYECKIX
HopM par excellence [Tay6e 1913:87; Tay6e 1910:7, 8,
16]. CBsTOII IpeCTONI, TAKUM 06pPa3oM, OTHOCKUTCS K
KaTeropuy HOCUTENell «4ICTO-LYXOBHOI CyBepeH-
HOV» U «Jiep>KaBHOJ, BEPXOBHOJN BIACTY, OCYLIECT-
BILsIEMOII nepcoranvo» [Tay6e 1910: 10,14].

[lerp EBrenbeBmu Muxaitnos, paccyxpas 00
ugee 6apoHa, TAKKe IPUXOAMII K BBIBOZY, YTO MEX-
TOCYHapCTBEHHBIE MePPUMopuanvHole M MEXLY-
B/IACTHBIE  («MeX[YOOIleCTBEeHHbIe»)  Hemeppu-
mMopuanvHvle MPABOOTHOILIEHNA BBICTYIAIT Kak
JiBe pa3/IMYHble KaTeTOPUM — HO OHM TeM He MeHee
HOAIIAAI0T IOJ Obllee perylInpoBaHye MeXIyHa-
ponHoro mpasa (T. e. MIIb 06Pa3yIoT B €ro mpaBo-
BOJI CHICTeMe JiBe pa3Hble MOACKUCTeMbl) [Muxaiinos
1909:1580]. CnenoBarenpHo, Pumckas xypus (Css-
TOJl TIPeCcTON) KaK IpefcTaBUTeNIbHNULA «0c060i
COIVATIbHOI OpraHu3anum» — KaTonmueckoil 1epk-
BU — SIB/IAETCS CYO'beKTOM He TOTBKO MeXAyoOile-
CTBEHHOTO B YaCTHOCTYM, HO U MEXJYHapOJHOTO
npasa Boob6ie [Muxaitnos 1909:1581].

Cawm bBailkoB, BOCIIpUHSB TepMUHOJIOINIO 6apo-
Ha Tay0e, mpeIoXmI B JOKTOPCKOI AMCCepPTALINN
MepapXnuyeckoe COOTHOLIEHVE MEX[YBIACTHOTO I
MEXXTOCY[IApCTBEHHOr0 IIpaBa (MEXyHapOJHOTO
IpaBa B Y3KOM CMBIC/IE), IIpU KOTOPOM IIOCTIefHee
BXOAM/IO OBI B IlepBOe Kak B Ooree 001IyI0 paBo-
BYIO CHCTEMY, C YeM TaKXKe COIIACU/ICA 1 caM b6apoH
[baitkos 1912:1V, 377; Tay6e 1913:88]. Ilo mbiciu
BaiikoBa, coxpaHeHVe MeXIyB/IaCTHON IIPAaBOCYOD-
eKTHOCTH (T. €. MEeKYHapOJHOI IIPaBOCyObeKTHO-
CTU B IIMPOKOM cMbIc/ie) CBATOTO IIPecToNa, HeCMO-
Tps Ha yHMuTOoXeHue [Tarckoro rocygapcTsa, 6b10
006yC/IOB/IEHO IIPEXe BCETO TeM, YTO «...MeXIyHa-
POZIHOI TIPAaBOCIIOCOOHOCTY BaXKHO HE COfiepiKa-
HJie KOMIIeTeHIWil, WM 0OBEeKTOB IpaB U 00s13aH-
HOCTel1, HO CYILeCTBO IOPUANYECKOrO OTHOIICHMA,

26

cBsA3ylolero cyobektoB» [baitko 1912:382]. Takum
o6pasoMm, PuMcko-Karomdyeckas 1{epKoBb Je/iCTBHU-
TEJIbHO OCTaBa/lach CyOBEKTOM MEX/YBIAaCTHOTO,
HO He MeXTIOCYJapCTBEHHOTO IIpaBa, MO MbICIK
Baiikosa [Baiikos 1912:383].

[Tocne Bbixoma paborsr baiikoBa psx oTeue-
CTBEHHBIX YYEHBIX TaK)Ke BbICKA3bIBa/IVICh 33 HA/N-
4yie B TOVI WM MHOI (OpMe IPaBOCYOBEKTHOCTH Y
Pumckoro nmpecrona.

B crartbe, BbimymienHolt B 1912 r., Iletp Anex-
ceeBnd [IoKpoBcKuil B IpMHLUIIE OTBEPT UMEH TO-
CYlapCTBa KaK €[JMHOI IOPUAMYECKON TMYHOCTU B
MEXIYHAPOJHBIX ITPABOOTHOLIEHUAX, ITOCKONIBbKY
B TaKOM KayecTBe OHO OKa3bIBA/lOCh CIMIIKOM ab-
CTPAKTHONM M YC/IOBHOW BE€IMYMHOI, HaJle/IeHHO
«B BBICIIENl CTeNleHN HeOolpele/IeHHbIMU 1 B 3Ha-
YUTENBbHON 4acTU MeTapU3NMYeCcKy MOCTPOEHHBIMM
npaBami» [[TokpoBckuit 1912:207]. Yvensiit cunm-
Taj, YTO BMECTO TOCYHApCTBA KAaK €IMHOTO JIMIja
HOJIMHHBIMY MEXYHaPOIHBIMU eIMHMI[AMU SIB-
JIAIOTCA TONBKO OTZENbHbIE OPTaHbl TOCY/JapCTBEH-
HOJ1 B/IACTY, YaCTHBIE JIMIA, PA3INIHbIe MEX/yHa-
pOIHBIE OpTraHbl, a TaKxke Anocmonvckuii npecmorn
[TToxposckmit 1912:208, 209].

Hukomnait AnexceeBny 3axapoB NPUXOAWII K BbI-
BOJLY, YTO PMMCKHUIA ITaITa BIIOJTHE MOXKET PacCMaTpu-
BaThCs KaK «0COOBIN CYOBEKT MeXXYHAPOJHO-TIpa-
BOBBIX OTHOLIeHMI» [3axapoB 1918:138]. Pumckas
kypus (Cssartoit mpecrton) Omarogapss 3akoHy O
TapaHTUAX NPEBPATUIACh B «quasi-TOCYIAPCTBOY,
HproOpeTss HEKOTOpbIe «IIpaBa BHEIIHETO IIPOSB-
NeHVUsI CyBepeHHo! BmacTu» [3axapoB 1918:140,
141]. Ywuyenniii, nmogo6bHo Jlemanbe, 060CHOBBIBAII
yCTaHOBUBIIeeCs IMONOXKeHne Pumckoro mpecrona
«KpacyBoit GOPMOIL MEXXYHAPOHOI BEK/IUBOCTI»
Y TOCNeCTBUAMYU «ITTyOOKOTO YBaKeHMA K ITIaBe
KaTONMMYECKON LEPKBU» CO CTOPOHbI €BPONENCKIX
rocygapcTs [3axapos 1918:141].

IIpencraBnsaa B 1926 I. B3IIAL MONIONOM COBET-
CKOJI JOKTPVMHBI Ha IIPO6/IeMy PaBOCYOBEKTHOCTI
Caaroro npecrona, Esrennit Anexcanziposuu Ko-
POBUH TaKXe NpUYKC/AT many («PUMCKyo Kypyio»,
«[TanctBo», «Karomyeckywo IlepkoBb») K cyObek-
TaM MeX/[yHapOJHOTO ITpaBa, IOAYePKUBAHNA TIpK
3TOM HEOJMHAKOBBbIII ¢ TocyfapcTBamu craryc [Ko-
poBuH 1926:22]. IIpaBocrocoOHOCTD IAInCTBa, IO
MHeHno KopoBiHa, OCHOBBIBa/Iach B TOT MOMEHT
He CTOJIbKO Ha 3aKOHe O FapaHTHAX, CKOJIbKO Ha «pe-
a/IbHOI, elle He M3XXUTON, MEXIYHapOLHO MOLIN
Karomuusma» [Koposun 1926:19].
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4. BeiBoabI

[ToxBozst utor 0630py 3apybexHOI, pyccKoit u
PaHHel COBETCKON IIPABOBO JOKTPUHBI B IEPUOJ
¢ 1870 r. BnoTh o cospanuaA Tocymapcrsa Ipan
Barukana B 1929 r., MOXXHO NPUITY K CIEAYIOLIVM
BBIBOJIAM.

1. IIpaBoBoe mnonoxeHme mamel o 1870 .,
KOTJIa OH COBMeIIal PyKoBOACTBO LlepkoBblo 1 co6-
CTBEHHBIM rocygapcrsoM B Llentpanbroit Vrtammn,
He TI0/1b30BAJI0OCh OCOOBIM BHMMAHMEM HOPYCTOB-
MeX/YHapOAHUKOB. [IpaBOCyOBEKTHOCTD IAICTBa
VIMIUTALATHO OTOXKECTB/IANACH C IPaBOCYOBEK-
THOCTbIO []epKoBHOII 06/1acTit, B TO BpeMs Kak Co-
MHEHUIT B JeMCTBUTENbHOCTU IIOC/IeqHEN KaK TO-
CYApCTBEHHOTO 00pa3OBaHMA HUKTO M3 YUEHBIX
He UCIBIThIBAI. 3aHATHE IOCIENHUX TeppUTOpuil
IlepxoBHOIT 06macTy B ceHTsA0pe — oKTs16pe 1870 T.
Vtanueit n npuHATHE 3aKOHA O TAPAHTUAX B CTIENy-
IOLLIEM TOfly CTaj0 OTIIPABHOI TOYKOM [ Hadasa
MHTEHCMBHOI IMCKYCCUU B JOKTPUHE O TOM, COXpa-
HI/IACh JIV TIOCTIe TIPOM3OIIENIINX COOBITHIT MEKLY-
HapofiHas NMYHOCTb IAICTBA, ¥ KTO AB/AETCA ee
KOHKPeTHBIM HocuteneM: CBATOI IpecTon (mama u
PyuMckasa Kypus Kak BpIclIas LiepKOBHas a[MMHU-
crpanus) win xe [Tanckoe rocygapcrso.

2. Ilpakrtyyeckyu Bce IOPUCTDI ObUIV €AMHOI/IAC-
HBI B TOM, 4TO HancTBo nocie 1870 r. B moboM ciy-
4ae yTPaTIU/IO TOCYAAPCTBEHHbIN CTaTyC, HOTHOCTbHIO
JIMIIMBIINCD TIPEPOTATUB YIIPAB/IeHNA B OTHOILEHUN
ompesie/ieHHON TeppuTopun 1 HaceneHusa. Otpenp-
Hble IIPaBOBE/Ibl, TaKMe Kak Mapkus fie OnmuBap, Ha-
CTaMBa/lIM HA HAM4MY COCTOAHMA 3aMOPOXKEHHOIO
BOOpY>XeHHOro KoHukra IlepkoBHoi obmacty ¢
Vranueii, npu KOTOPOM IOHTU(UKATbHAS TOCYHAp-
CTBEHHOCTb COXPAHANACD Je-fope, HeCMOTPsA Ha OKKY-
TALIVIO BCeil ee Tepputopyy BparoM. Takum o6pasom,
BOIIPOC O BO3MOYKHOI! IIPaBOCy6beKTHOCTN CBATOTO
npecrona mocie 1870 I. yBsA3bIBajICs Ooblieil va-
CTBIO YYEHBIX TO/IBKO C €T0 CTaTyCOM LIeHTPa/lIbHOIO
pyKoBozmiero oprana Karomueckoit nepksnu, obe-
CIIeYEeHHBIM NPUBWIETMAMY M MMMYHUTETAMM UTa-
JIbSTHCKOTO 3aKOHa O rapaHTuAx 1871 .
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3. Yactp wuccnemoBaTenei, OTOXIECTBIAA
MEeX/YHAPOJHYI0 IPaBOCYOBEKTHOCTb TOMBKO C
rOCY/JapCTBEHHOCTbI0, IPMIIIA K BBIBOAY O CO-
XpaHeHUM MMeHHO 3a CBATHIM IIPeCTONIOM Kak
BEPXOBHBIM 1LIEPKOBHBIM YYPEeXJIeHUEM C TeMU
WIM VIHBIMU OTOBOPKaMM COOCTBEHHOTO MEXIY-
HapOJHOTO-IIPaBOBOr0O CTaTyca Oe-paxmo B Kade-
CTBe TposiBNeHNs KBasucyobexkTHOCTH (Bronunn,
Tedrep, don Jlucr, Yacrneiik, YutoH, [lenaHbe,
Teddken, Onmenreitm; cpefy PyccKMX IPaBOBELOB
- 3axapos, lopoBues n Maprenc). Takue yueHsle,
Kak bommap, KaTeropmdecky oTpuLiamM MeXIyHa-
POIHYI0 HPaBOCYOBEKTHOCTb CBATOrO mpecTona
de-paxmo n Oe-tope. [Ipyras rpymma yucciegoBare-
Jieit yTBeprKana 3a PUMCKMM IIPeCTO/IOM yHUKA/Ib-
HYIO IIPaBOCYOBEKTHOCTD Oe-tope, He BUMS HUKAKNX
HPENATCTBUI Ha 3TOT CYET CO CTOPOHBI HECTBY-
follero mpasa Hapopos (®Puope, Buuen, Huc, Pu-
Bbe, Dommnb, Pyanve, mapkus fe Onmmsap, Opuy;
cpepu pycckux npaBosefioB — Iloxposckmit, Ka-
3aHckuit, baitkos, 6apon Taybe, Muxaiinos; cpemn
HEPBbIX COBETCKUX HOPUCTOB-MEXIYHAPOIHUKOB —
Koposun).

4. Jlna uccnegoBaTeneil MeXXIyHapOgHO-IIPaBO-
BOTO IIONIOKeHMA HarncTsa ¢ 1870 mo 1929 r. Taxxe
OBIIO XapaKTepPHO CMelleHue YIoTpeOneHus Hau-
MeHoBaHMil «Karonmyeckas nepkosb» u «CpsATOM
IPeCTO/», U3-3a Yero BO3HMKAJIA NOHATUIIHAA ITy-
TaHUIA OTHOCUTENBHO TOTO, UJET /I peyb O BO3-
MOXKHOIl ~MEeX/[YHapOZHO! IPaBOCYOBEKTHOCTI
IlepkBy KaK BCeIEHCKOI Ty XOBHO-PE/IUIMO3HOI 00-
IMHbI BEPYIOIIMX KATOMMKOB BO INaBe ¢ PuMckum
IIPeCTO/IOM U OpraHaMy YIIpaBjIeHM: IIOMECTHBIX
IlepKBeil, 100 e TONBKO O NPaBOCYOBEKTHOCTI
caMoro ATOCTO/NbCKOTO Ipectona (mambl u Pum-
cKoit Kypuu). Penkoe MCKIIOUeHNe IpefCcTaB/siIa
coboit, HanpuMep, nosuuusa BrHeHa, yeneHanpas-
JIEHHO ITOCTaBMBIIETO B CBOEI IMCCEPTALIMN BOIIPOC
0 COflep>KaTe/IbHOM COIIOCTAB/IEHNUY TaKUX IIOHATUI
¥ TIPULIEALIET0 K BBIBOAY O TOM, 4TO CyO'beKTOM
MeX[YHapOJHOrO IpaBa sABjsAercad He Karommde-
CKadA LIepPKOBb B 11€7I0M, a UMeHHO CBATOII IIPecTon
KaK OpraH, €10 YIIPaB/LALMIL.
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HOBDIE NMPABOBDIE

BO3MOXHOCTU PEAJIUSALIUA NMPOEKTA
MEXAYHAPOAHOIO TPAHCIOPTHOIO

KOPUOOPA «CEBEP -

IO B YCJIOBUAX

HOBOW MUPOBOWU MHOIOMOJNIAPHOCTHU

BBEJEHWE. AxmyanvHocmo uccrnedo8anus noo-
MBepHOaencs mem, 4mo 6 YCr08UsX 2I00anu3ayuu
MUPOBOLL IKOHOMUKU, a Makxue 018 OanvHeluderi
aKoHomuueckoti unmezpauuu 6 pamxax Coopysice-
cmea Hesasucumwvix Iocyoapcme (danee — CHI)
U UHbLX NPUSPAHUUHBIX CIPAH, HE0OX00UMO HAU-
uue eOUHOLi U CIPYKMYPUPOBAHHOLE MPaHcnopm-
HOUL cucmembl, 0becneuusaroueli ycmoi4uevle 102u-
cmuteckue c63U MeH0y CIPAHAMU-YHACHUUAMU
dannoix cmpykmyp. Ha cospemennom smane maxue
PyHKUUU CNOCOOHBL BbINOTHAMY MeHOYHAPOOHDblE
MpaHcnopmHole KOpuoopvl, OOHUM U3 KOMOPbIX
U ABNACMCA MeHOYHAPOOHDIIL MPAHCHOPMHDLTL KO-
pubop «Cesep - O2» (aa/'lee - MTK «Cesep - IOZ»).
B Oannoii pabome asmopamu paccmampusaemcs
Odelicmeytoujee nNPasosoe pezyruposane U pexcum
MTK «Cesep - Ke», a makice uccnedyromcs 60-
npocvr peanusayuu npoexma MTK «Cesep — HOe»
6 NPOZHOZUPYEMBLX NPABOBDLX PEATTUX U 8 YCTIOBULX

Moscow Journal of International Law - 1 - 2025

Hapoxcoaroweticss  MUposoti  MHO20NOPHOCIIU.
Asmopamu  aHATUSUPYIOMCA  NOTOHEHUS OCHOB-
HbIX HOPMAMUBHO-NPABOBLIX AKIMO0B, NPUHAMbIX
6 2moii cpepe, a makxe NOMeHUUAn U nepcnex-
muevl paseumus 0aHHozo npoexma. basosvim
HOPMAMUBHO-NPABOBLIM OOKYMEHIMOM U NPA6060L
OCHOB0IL MO 0CYULeCTNE/IEHUI0 Pe2yTUPOBAHUS 0aH-
HO20 MeHOYHAPOOHO20 MPAHCHNOPIMHO20 KOPUOOPA
sensemcss mexnpasumenvcmeennoe CoeznauieHue
0 mexnoyHapooHom mparcnopmuom kopudope «Ce-
sep — He», komopoe 6vino noonucaro 12 cenmsaops
2000 2. 8 xo0e emopoii MexOyHapooHoti espoasu-
amckoti KoHpeperyuu no mparcnopmy 6 Camnkm-
ITemepbypee mesxcdy Poccuiickoii Pedepavuedi, V-
namckoii Pecnybnuxoti Vpan, Pecnybnuxoti Mnous
u Cynmanamom Oman.

MATEPUAIJIBI I METOMBI. Ocnosoti 0nst u3-
YUEHUS PACCMAMPUBAEMO20 B0NPOCA  NOCTYHU-
7 pabomvt pocCUtickux u 3apybesHbiX y4eHvx 6
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obnacmu mex0yHapooHoeo Npasd, NocesuieHHble
U3YHEeHUID NPAB06020 PeYIUPOBAHUSL MeHOYHA-
POOHBIX MPAHCHNOPMHBIX KOPUOOPOB, 8 MOM HUCTIe
MTK «Cesep — Ke». Memoodonozuueckoti 0CHO8OL
0aHHO020 UCCTIE008AHUS BbICMYNUAU 00ULeHAY YHbIE
U YACMHOHAY4Hble Memoobl No3HAHUs (ouanex-
mudeckuti memoo, mMermoobl AHAU3A U CUHmMe3q,
0edyKuuu U UHOYKUUU, CPABHUMENTbHO-NPABOBOT
U UCOPUKO-NPABOBOTLL MEMOODL).

PE3YJIIbTATbI MCCIEOOBAHMA. B pesynv-
mame NpoeedeHH020 UCCTE008AHUS ABMOPbL NPU-
x005m «x 601600y, umo MTK «Cesep — FO2» sensem-
CA OOHUM U3 BANHEUIUUX AKMYATIbHBIX KOPUOOPOS
U MPAHCNOPMHBIX APMePULl CO8PeMEHHO20 MHO20-
nonsapHozo mupa. CHopmuposasmiascs u noCmosH-
HO COBEPULEHCINBYOU4AACT HOPMAMUBHO-NPABOBAS
6a3a u NPaKMuKa NPUMeHeHUs SMUX aKrmoe 6 0aH-
HOUL chepe NOOUePKUBAIOM 3HAYUMOCb U HE0OXO-
OUMOCMb 8 NOCMOSHHOL 00pPAdOMKe UMEIOUSUXCS
U NOMEeHUUANIbHLIX NPO0eIo 6 NPasoeoM pezysii-
POBAHUU OAHHO20 MYTLIMUMOOAILHO20 MAPUPYMA.
Taxumu npobenamu 6 Npasoeom pezyuposaHul s16-
JIIOMCS OMCymcmeue eOUuHoz0 UHPOPMAUUOHHO-
1paso60z0 Npocmpancmea no 0AHHOMY KOPUOopy,
e0UH020 Npa6o60z0 Mo 6 0071acmu Nnepeso3ok,
appexmusHo yHKUUOHUPYIOUell CUCeMbl Onepa-
Uutl, 0CYULeCmeIoOuLUX NOPAOOK 6e0eHUS 8ATIHOM-
HbIX pAc4emos, a Mmakxie YemKo YCmaHOBIeHHbIX
HOPM KOHMPOS HA NOZPAHUHHBIX U MAMONEHHBIX
NPONYCKHBIX NYHKMAX U 83AUMOOELiCEUS Mamo-
HEHHDIX CTIYHO 20CY0apCcmé-y4acmHuukos. B cesasu
€ UM Nnpedcmasument 20cy0apcme-y4acmHuKos
AKMuUeHo 83aumodeiicrmeyrom mexoy coboii Ha pas-
JIUMHBIX PeUOHATIDHBIX U MUPOBbIX NI0UWA0KAX,
4moobvl peuiumo Kpyz HAMeUEeHHbIX U NOCA6/IeH-
HbIX 3a0a4, a makxe OOMeHAMbCT MHEHUAMU 1O
AKMyanvHoIM NPABoBbIM B0NMPOCAM HA MeKyuseil
nosecmke OHA. Tak, ommeuaemcs, 4mo 6axHa He
ONIbKO YNOPAOOHeHHAS CUCeMAMU3AUUSL HOPMA-
MUBHO-NPABOBLIX AKIIOB, HO U UX COBEPUIEHCINBO-
8aMue, a Makxe AKMyanu3auus 6 C6A3uU ¢ mexKyuju-
MU 2e0NONUMUHECKUMU YCTIOBUAMU 6 pecuioHe. Bonee
1020, 6bl200HO€E 2e0zpagureckoe MecrononomeHue
MPAHCNOPMHO20 MAPUPYMA, U, KAK CTIe0CBUe, ON-
MUMU3AUUS NPOUECCA OCYU4ECNBTIEHUST MPAHCHOP-
MUPOBKU 2PY306 C YHEOM 8blUPbIULA 60 BPeMEHU,
COKpauLeHUS 3ampam U MUHUMUSAUUU PACCIMOs-
HULl, yuacmue U ocyujecmeneHue KpynHolx uHee-
CMUYUOHHDIX 67104€HULL CO CIOPOHDBL 20CY0apcme
CHI u npuzpanuttvix cmpam 6 0aHHbIll npoeKkm —
6ce amu Pakmopol MoAbKO NOOUEPKUBAION MO
ob6cmosmenvcmeo, umo MTK «Cesep — I02» mo-
JHem no npasy cmamv HOBbIM Benukum uienKosvim
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nymem, coeOUHUB 6ce CMPAHbL, 3AUHMEPecO8aAHHbIE
8 0aHHOM Npoektme, 8 00HY OONLULYI0 U eOUHYI0 T10-
eucmuueckyw uyenouxy. beccnopro, umo ons Poc-
cutickoii Pedepavuu ycneuinoe pyHKUUOHUPOBAHUE
0aHHO020 MyTLIMUMOOANILHO20 MAPUPYMA OKAKHerm
nonoxUumenvHoe 6030eticimaue He MonbKO HA co6ep-
UEHCB08aHUe NOTIONEHUTI HOPMAMUBHO-NPABO-
8bIX AKMOB 6 chepe HAUUOHATLHOL MPaHcnopm-
HOU U JI02UCMUYECKOTE CUCTeMbL U PA3BUMUI0 30T
OMpacnu 6 Uesiom, Ho Maxsie U Ha 6bIX00 HA HOBbLIL
YPO6eHb KOHKYPEHMOCNOCOOHOCMU 2PY306biX e0U-
HUY, cpedu Opy2ux UHOCHIPAHHBIX NOPIOE U POCH
COUUATIDHO-IKOHOMUHECKUX NOKA3AMerIeli 8 0HHbIX
peeuorax Poccuu, no meppumopuu Komopvix npo-
xooum MTK «Cesep - Kez». Yuumuvieas éce 8viulie-
CKA3aHHOe, ABMOPbl NOOHePKUBAIOM, MO OAHHDbLI
MPAHCNOPMHDBLEL KOPUOOP yice 06nadaem, no cymu,
Me2apezUOHANIbHbIM 3HAYEHUEM U MOXem HNOCTy-
HUMb APKUM NPUMEPOM OJIA COBEPUIEHCINBOB8AHUS
MeHOYHAPOOHBIX IKOHOMUHECKUX, MPAHCIOPIHBLX
U JI02UCUYECKUX OMHOUEHUTI MeH0y MHOUMU
20cy0apcmeamu. passiuuHbIX 2e02papu4eckux peau-
oHo8. Asmopamu npodenana paboma no aHanusy
npasosozo pexcuma MTK «Cesep — FOe», no cucme-
MAMU3UPOBAHUI0 onpedeneHuti U 8axHeUuux no-
JI0MeHUTE HOPMAMUBHO-NPABOBLIX AKINOE 6 0AHHOLL
cdepe, a makxe 6vipabomanvl meopemureckue
U npakmuveckue pekoMeHOAUUU 10 COBEPUIEHCINBO-
sanuio 3akonooamenvroi 6azvt MTK «Cesep — FOe».
OBCYXIEHME U BBIBOODBI. Asmopvr obpa-
WAarm eHUMAHUE HA MO, MO 2Pynny HOPMAMmue-
HO-NPABo6LIX AKMO6, 6blPpAdOMAHHVIX 6 O0aHHOU
cipepe, HEOOXOOUMO NOCMOSHHO —CUCHEMAMU3U-
posamv U Co8epuIeHCMB06amy 68 COOMEemcmeuu
C AKMyanvHoIMU MeKyUUMU 2e0n0IUMmu4eckumu
YCTIOBUAMU 6 peclioHe U HAUUOHAILHBIM 3AKOHO-
0amenvcmeom 20cy0apcme, NPUHUMAIOULUX HeNo-
cpedcmeerHoe yuacmue 6 peanudauuu u GyHKuu-
onuposarnus npoekma MTK «Cesep - e». Tax,
yenecoobpasree 6vi0 Obl chopmuposamv eouHoe
npasosoe noze 6 061ACMU pPeanu3auuu ycuye no
nepeso3Kam, a UMEHHO OCYUeCMBUMb NpPasosyto
2apMOHU3AUUID 6 Cchepe 0POPMIEHUS MAMONEH-
HbIX OOKYMEHMO8, NPUMEHAMb YHUDUUUPOBAH-
Hble Nnepeso3oUuHble OOKYMeHMbl, eOuHbvle Npasusa
63AUMO0elCEUS 8 MPAHCHOPMHBIX Y371AX, CKOOP-
OuHUposamyv 0esmenvHOCMb U COMPYOHUHEC B0
MAMOMEHHBIX YO, ynpocmumov  npouedypul
nepeceveHUss epaHul, N0 NPUHUUNY eOUHO20 OKHQ,
co30amp Heobxooumbvle YCI08US 015 nepexooa K uc-
NOMb308AHUI UHCIMUMYMA YNOTHOMOYeHH020 IKO-
Homuueckoeo onepamopa (danee — YOO0) 6 cmpa-
Hax Kopuoopa, a makxe obecnedumy peanu3auuio
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NEW LEGAL OPPORTUNITIES

FOR THE IMPLEMENTATION

OF THE “NORTH -SOUTH” INTERNATIONAL
TRANSPORT CORRIDOR PROJECT

IN THE CONTEXT OF A NEW GLOBAL

MULTIPOLARITY

INTRODUCTION. The relevance of the study is con-
firmed by the fact that in the context of globalization
of the world economy, as well as for further economic

Moscow Journal of International Law - 1 - 2025

integration within the CIS and other border countries,
it is necessary to have a unified and structured trans-

port system that provides sustainable logistics links
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between the participating countries of these structures.
At the present stage, such functions can be performed
by international transport corridors, one of which is
the International North - South Transport Corridor
(hereinafter - INSTC). In this paper, the authors con-
sider the current legal regulation and regime of the
INSTC, as well as study the issues of implementation
of the INSTC project in the foreseeable legal realities
and in the emerging world economic multipolarity.
The authors analyze the provisions of the main legal
acts adopted in this area, as well as the potential and
prospects for the development of this project. The basic
normative-legal document and legal basis for the reg-
ulation of this INSTC is the Intergovernmental Agree-
ment on the International Transport Corridor
“North - South”, which was signed on September 12,
2000 during the Second International Euro-Asian
Conference on Transport in St. Petersburg between the
Russian Federation, the Islamic Republic of Iran, the
Republic of India and the Sultanate of Oman.
MATERIALS AND METHODS. The main works of
Russian and foreign scholars in the field of interna-
tional law devoted to the study of legal regulation of
international transport corridors, including the IN-
STC served as information for the study of the research
question. The methodological basis for the considera-
tion of this study was the general scientific and special
methods of cognition (dialectical method, methods of
analysis and synthesis, deduction and induction, com-
parative-legal and historical-legal methods).
RESEARCH RESULTS. As a result of the study, the
authors conclude that the INSTC is one of the most
important relevant corridors and transport arteries of
the modern multipolar world. The established and
constantly improving legal and regulatory framework
and the practice of application of these acts in this area
emphasize only the importance and relevance of con-
tinuous improvement of existing and potential gaps in
the legal regulation of this multimodal route. Such
gaps in legal regulation are the absence of a single in-
formation and legal space on this corridor, a single le-
gal field in the field of transportation, an effectively
functioning system of operations that carry out the
procedure of currency settlements, as well as clearly
established norms of control at border and customs
checkpoints and interaction of customs services of the
member states. In this regard, the representatives of
the participating states are actively interacting with
each other at various regional and global platforms in
order to solve the range of planned and set tasks, as
well as to exchange views on topical legal issues on the
current agenda. Thus, it is noted that not only an or-
derly systematization of normative and legal acts is
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important, but also their improvement and actualiza-
tion in connection with the current geopolitical condi-
tions in the region.

The favorable geographical location of the transport
route and, as a consequence, the optimization of the
process of cargo transportation taking into account
time gain, cost reduction and distance minimization,
the participation and implementation of large invest-
ments by the CIS and border countries in this project -
all these factors only emphasize the fact that the
INSTC can rightfully become a new trade “Silk Road”,
connecting all countries interested in this project into
one large and unified logistics. It is indisputable that
for the Russian Federation the successful functioning
of this multimodal route will have a positive impact
not only on the improvement of regulations in the field
of the national transport and logistics system and the
development of this industry as a whole, but also on
reaching a new level of competitiveness of cargo units
among other foreign ports and the growth of socio-
economic indicators in the southern regions of Russia,
through the territory of which the INSTC passes. Tak-
ing into account all of the above, the authors empha-
size that this transport corridor already has, in fact,
megaregional significance and can serve as a vivid
example for improving international economic, trans-
port and logistics relations between many states of dif-
ferent geographical regions. The authors have ana-
lyzed the legal regime of the INSTC, systematized
definitions and the most important provisions of legal
acts in this area, and developed practical recommen-
dations to improve the legal framework of the INSTC.
DISCUSSIONS AND CONCLUSIONS. The au-
thors draw attention to the fact that the system of
normative-legal acts developed in this sphere should
be constantly improved and regulated in accordance
with the actual current geopolitical conditions in the
region and the national legislation of the states directly
involved in the implementation and operation of the
INSTC project. Thus, it would be more appropriate to
form a single legal field in the field of implementation
of transportation services, namely, to implement legal
harmonization in the field of registration of customs
documents, to apply unified transportation docu-
ments, unified rules of interaction in transport hubs,
to coordinate the activities and cooperation of customs
services, to simplify border crossing procedures on the
principle of a single window, to create the necessary
conditions for the transition to the usage of the institu-
tion of authorized economic operator (AEO) in the
corridor countries, to ensure the implementation of
digitalization of transport documents, exchange of in-
formation flows between member states, the formation

MockoBcKmii XKypHan mexayHapopHoro npasa - 1 - 2025



Moscow Journal of International Law

Dmitry K. Labin, Ramil G. Rzayev

INTERNATIONAL ECONOMIC LAW

of a common tariff policy of this corridot, the intro-
duction of a mechanism of payments and mutual set-
tlements between participants in foreign economic
activity.

KEYWORDS: international transport law, multi-
modal transport routes, international North-South
transport corridor, Caspian Sea, transport strategy of
the Russian Federation, trans-Caspian and western
routes, mega-regional cooperation of states

BBenenne

CerofHs CTAaHOBUTCS OYEBUHBIM, YTO B COBpe-
MEHHBIX YC/IOBMAX, KOTZiA ITI00A/MN3alMA M MEeXAY-
HapOJ{HbIE CBA3Y ABJIAIOTCA HEOTHEM/IEMOJI YacTbIO
MUPOBOTO XO35IICTBA, /IS CTAOVM/IBHOTO SKOHOMIYe-
CKOTO pOCTa KaK OT/e/IbHBIX CTPaH, TaK ¥ BCell Mu-
POBOII 9KOHOMMKY, K/IIOUEBYIO PO/Ib UTPAET PasBiU-
Tas TpaHCIOpTHas MHPpacTpykrypa. HanaxeHHble
1 3¢ deKTUBHbIE TPAHCIIOPTHO-TIOTUCTIIECKIE CBSI-
3U CIIOCOOCTBYIOT He TO/IBKO Y/IY4IIEHUIO KaueCTBa
JKM3HU TPaXKJaH PaslTNYHBIX TOCYAAPCTB, HO TaKxke
VI IOBBIIIEHNIO UX 0011ell KOHKYPEHTOCIIOCOOHOCTH,
YKpPEIULAIOT MX COLMA/TbHO-9KOHOMIYECKOe II0NIO-
xenne. IIpn sddexTuBHOM (YHKUMOHMPOBAHNUY
VI 9KCIUTyaTalMy TaKMX CUCTeM OOecIedurBaeTcs He
TOIbKO OPraHM30BaHHAsA U YIOPAOYEHHAsA KOOp-
IVIHALIVIOHHAA JEATENbHOCTb CPEfCTB IepefBIDKe-
HJA O JQHHBIM MY/IBTMMOJA/IbHBIM TPAHCIIOPTHO-
JIOTUCTMYECKVM ~ MapuIpyTaM,  HO  TaKxke
Y TapaHTUPYeTCA TPAHCIOPTHO-JIOTUCTUYECKOE
obcmyxuBaHMe Ha JOCTaTOYHO BBICOKOM YPOBHE
[Pesep, [Tpokodpesa, [onyapenko 2010:311]. [Toaro-
My YCIIEITHOE PasBUTHE TAKMX CUCTEM HEBO3MOXKHO
6e3 aKTVBHOTO y4aCTVs FOCY/JAPCTB, KOTOPBIE YHie/s-
I0T 3HAYNTE/NTbHOE BHJMAaHNUE COBEPIICHCTBOBAHIIO
TPAHCIIOPTHO-JIOTUCTUYECKUX CUCTeM, IIpUHUMAA
KOMIUIEKCHBIE HOPMATVBHbIE aKTbI /I PETy/INpOBa-
HuA 9ToM cepsl. [ToMMrMO 9TOTO, yyacTye B MEXAY-
HapOJHBIX MCKYCCUAX M IVIOMIAJKAX II0 BOIIPOCAM
TPAHCIIOPTHON MHTETPAalMy U JIOTYICTUKM MIpaeT
pelLIaoLIy0 poib B obecredeHny Gecrepe6oitHOro
(YHKUMOHVPOBAHMSA STUX CBfA3ell Ha ITI00aIbHOM
YPOBHE U HAIIpaBJIeHbI Ha YIy4llIeHNe I7T00aTbHBIX
TPAHCIIOPTHO-JIOTUCTUYECKUX CeTell KaK Ha YpOBHe
OTHE/bHBIX CTPaH, TaK U Ha IJIOOAIbHOM YPOBHe.
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OcHOBHad 9aCcTh

Ha teppuropun crpan CHI' 1 cocennux ¢ Humu
CTPaH PacCIONIOKeHO MHOXXECTBO K/TIOYEBBIX TPAHC-
HOPTHBIX Y3/I0B, KOTOPbIe OKa3bIBAIOT 3HAYNTEIBHOE
B/IMAHME HA pa3BUTHE TPAHCTPAHUYHON TOPrOB-
M VI B LIJIOM Ha MEXIYHapOJHble 9KOHOMIYECKIIE
cBsA3y. OHUM U3 TaKVX CTPATerMYecKUX MPOEKTOB
apngercs peannsanyusa MTK «Cesep - IOr», koro-
PBIIT IpeACTaBIsAeT COOOIT MEPCIeKTUBHYI0 NHUIINA-
TUBY JJIS1 YKPEIUICeHNA TPAHCIIOPTHBIX CBA3EH MEX/Y
pernoHaNbHBIMU fiep)kaBaMu. Kak ormedaror akc-
IepTHI B JAHHOI 00/1acTy, IPMOPUTETHAS 3a/1a4a CO-
CTOMT B TOM, YTOOBI «V3 OT/C/IBHBIX CYILIECTBYIOLINX
97IEMEHTOB CO3[]aThb B3aMMOCBA3AHHYIO TPAHCIIOP-
THO-JIOTYICTIYECKYIO CUCTEMY, KOTOpast, B CBOIO Ove-
penb, moTpebyeT TPAHCIOPTHONM ¥ JIOTMCTUYECKON
MHPPACTPYKTYphI 60JIee BHICOKOTO YPOBHS C LI€/IbIO
ycnemHoit paborocrocob6noctn MTK ,,Cesep -
Or*» [Cunnupina, Hdonp3, Tananr 2018:178-179].
Taxum 06pasoM, B JaHHON CUTyaluu 0cobo Bbifie-
JI€TCsI B&KHOCTD CO37IaHMUS efHOM, 3¢ deKTUBHOI
¥l TAPMOHMYHO (YHKIMOHVPYIOIell TPaHCIIOPTHO
CUCTeMBI, KOTOpast 00eCIeYnT NpefOCTaB/IeHIe BbI-
COKOKa4eCTBEHHBIX U TEXHOJIOTMYHBIX YCITYT JLS Op-
raHM3alMY IEPEeBO3KM IPY30B.

[IpaBoBOe copep>KaHye MOHATUSA «TPAHCIOPT-
HBIII KOPUIOP» OIPefie/IAeTCsI COOTBETCTBYIOVIMI
IPAaBOBBIMY HOPMaMI, KOTOPbIE PETYIMPYIOT OTHO-
IeHNsA B 00/acTM TPAHCIOPTHOI MHQPACTPYKTYy-
PBL B 3aBMCMMOCTH OT MapIIPyTa, OXBaThIBAIOIIETO
OJJHY MM HECKOJIPKO CTPaH, a TakXKe OT CHelnpuKM
XapaKTepPUCTHK, TPAHCIOPTHbIE KOPUOPBI JE/IAT-
Cs Ha HallMOHAJIbHBIE M MeX[yHapopHble. Harmo-
Ha/IBHBIMI CYMTAIOTCS KOPUJOPBI, KOTOpbIE Heil-
CTBYIOT B IIpeJie/IaX OffHON CTPAHBI I He IlepeceKaroT
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TPaHMLBI C COCETHMMM TOCYAAPCTBAMM, OTHOCTHIO
(bYHKIVOHUPYS BHYTPU IOPUCAMKINY 3TOTO TOCY-
flapcTBa. MeXIyHapOJHbIMU TPAHCIOPTHBIMU KO-
puopaMy Has3bIBAalOT TaKue KOPUJOPbI, KOTOpbIE
IPOXOAAT Yepe3 TePPUTOPMU ABYX W OoJiee CTPaH,
obecreunBas CBA3KY MEXX/Y HUMI, Y PEIyINPYIOTCA
B paMKaX MEX/[YHApOJHBIX COI/IAIICHNII M HOpMa-
TUBHBIX aKTOB.

Ha Teppuropmy KakXfioro rocyfapcrsa TpaHC-
IOpPTHAas JIeATENbHOCTD, CBA3aHHAasA C TPaH3UTOM
¥ IIEPEBO3KOII IPY30B U NACCAXKUPOB, PETYINPYETCA
HaIlMOHA/IbHBIM 3aKOHOJIaTe/IbCTBOM 3TOTO TOCYAap-
crBa. Korjja sxe TpaHCIIOPTHBIN KOPMUOP OXBAThIBA-
eT MHPPACTPYKTYpY ABYX mmu 6ojee CTpaH, paBo-
BOE PpETyIMpOBaHMe MapIIPyTa OCYIIeCTB/IACTCA
B pPaMKaxX JOTOBOPEHHOCTEN M MeXIYHaPOJHBIX CO-
IIALICHNI, 3aK/IIOYEHHBIX —3aMHTEPECOBAaHHBIMMU
rocyfapcTBaMy. Kak HpaBuiIo, MONMOXEHUS TaKuX
MeXTI'OCYAapCTBEHHBIX COITIALIEHNII YCTaHABINBAIOT
IPAaBOBOI PEXUM MEXJYHAPOJHBIX TPAHCIIOPTHBIX
KOPMIOPOB, 3aKpeIIAad OCHOBHbIE MEX/YHAPOIHO-
IpaBOBbIE IIPUHINIIBL, TaKMe Kak CBOOOfIa MOpeIa-
BaHNA, CYJOXOACTBA, TPAH3UTA M MCIOIb30BAHNA
MapLIpyTOB Ha TePPUTOPUAX [OrOBAPUBAIOIIVIX-
cA cTpaH. JTO IpeprnonaraeT OecrnpenATCTBEHHOe
¥ PaBHOIIPAaBHOE JICIIONIb30BaHME KaK CYXOIYTHBIX,
TaK ¥ BOJZHBIX ITyTeil, 4epe3 KOTOpble IPOXOANUT IaH-
HBIVI TPAHCIIOPTHBIN KOPULIOP.

C nenbio obecredeHyst efHOOOPA3HOTO TOMKO-
BaHVA BBILICYIIOMAHYTHIX HPVMHLUIIOB HEKOTOpPbIE
MeX/yHapOJIHbIe OPraHM3ALVN TIBITA/INCH CHCTEMa-
TU3VPOBATh MEXIYHAPOJHO-TIPABOBYI0 IIPAKTUKY
B JIaHHOIT 00/1aCTV 11 BBIPabOTAaTh OOLIMIT OAXOA K
OIIpeJIe/IEeHNIO TIOHSTHS «TPAHCIIOPTHBIIT KOPUOP».
CoOTBETCTBEHHO, YUNTBIBasA HEOOXOAMMOCTD U aK-
TYaJIbHOCTb PelLIeHNs INOCTaB/IeHHO! 3afaun, Ko-
MUTET IO BHYTPEeHHEMY TpaHcIopTy EBporerickoil
aKoHOMMyeckoit komyccuy Oprannsanuyu O6benn-
HenHbix Haumit (manmee — OOH) chopmynmposan
(byHIAMeHTa/IbHOE TIOHATHE, COITTACHO KOTOPOMY
IO TPAHCIIOPTHBIM KOPYIOPOM IIOHMMAETCS «4acTh
HalVIOHA/IbHOM WM MEXIYHAPOJHONM TpaHCIOpPT-
HOIl CHUCTEeMBI, KOTOpass obeceuyBaeT 3HAYNTENb-
Hble MEXJ[yHapOJHBIe T'PY30Bble M IACCAKUPCKIE
IepEeBO3KI MEXJY OTHE/bHBIMU reorpaduyecKimMim

palioHaMy, BK/IIOYaeT IONBVDKHON COCTaB M CTa-
IMIOHApHBIe YCTPOJCTBA BCEX BMIOB TPAHCIIOPTA,
paboTaromiye Ha JaHHOM HAIIpaB/IeHNI, a TAKXe CO-
BOKYITHOCTU TEXHOJIOTMYECKUX, OPraHM3aIVIOHHBIX
¥ TIPAaBOBBIX YCTIOBUII 3THX IepeBo3ok» [Hosukos
2007:3]. OcHOBBIBasACb Ha BBIIIEU3IOKEHHOM II0-
HATUY, MOXKHO C/Ie/IaTh BBIBOJI, YTO TPAHCIIOPTHBIM
KOPMZOPOM ABJIAETCA MapLIPYT, IPOTSHKEHHOCTHIO
4epe3 TeppUTOPUM [BYX WM Oolee TOCYHApCTB,
OCHALIIEHHbII HEOOXOXMMON  MHQPPACTPYKTYpOit
Y TPaHCIOPTHO-NOTMCTUYECKVMM Iierodkamu. Ta-
KOJI KOPUIOP XapaKTepu3yeTCs BBHITOJHBIM Ieorpa-
buuecknM pacIonoKeHMeM U MCIOMb3YeTCs A
Pery/LApHBIX IePEeBO30K I'PY30B, @ TAKXKE CTYXKUT OC-
HOBOJI JUIfl pea/li3aliuyl KPYITHBIX IHBECTUIIVIOHHBIX
IPOEKTOB.

B Pesonronun «Ykpenenne cBs3el MEXIy BCEMU
BUJIaMJ TPAHCIIOPTA J/Is1 00eCIiedeHNs CTaOVIbHBIX
Yl HaJIeKHBIX MEX/YHAPOIHbIX IIePEBO30K B LIE/IAX
YCTOIYMBOTO PasBUTHA B HEPMOJ, U ITIOCTIE TaHfe-
Muu KopoHasupycHoro 3abonesanus (COVID-19)»
Ne A/RES/75/313 ot 29 mrona 2021 r.' IenepanbHas
Accambnes OOH (manee - TA OOH) akuenTtupo-
BaJla BHUMaHME TOCYJapCTB Ha «0COOOM 3Haue-
HMJ YCTOIYMBOI TPAHCIOPTHOI MHPPACTPYKTYPBI
U HeoOXomUMOCTH (DVHAHCUPOBAHUA ee PasBUTHA
B Harpap/eHny 11¢ppoBoit TpaHchopManuy Myib-
TUMOJATIbHBIX TPAHCIIOPTHBIX KOPUAOPOB» [BuHo-
KypoB, AxyH6aes, 3a6oeB, Ycmanos 2022].

B wacTHOCTM, paccMarpyBaeMas Ppe3ONIOLA
['A OOH pexoMeHAyeT TOCyfapcTBaM CTPEeMMUTBCSA
K CO3JJaHMI0 HEOOXONMMBIX YC/IOBUIL JIS OCTOSH-
HOTrO (YHKLVOHVPOBAHUA U YKPEIUIEHNA CUCTEMBbI
TPAHCIIOPTHBIX KOPUAOPOB ¥ VH(PACTPYKTYpBI,
obecrieunBas OIATONPHUATHYI0 0OCTAHOBKY A/ pas-
BUTHA MEXAYHAPOJHBIX TPAHCIIOPTHBIX KOPUIOPOB
U HeoOxopuMoe (VHAHCUPOBAHUE TPAHCIIOPTHON
chepbl BHYTpU TOCYHApCTBA JUIA peam3alyi Io-
CTOSIHHBIX U 3 (EeKTUBHBIX BHYTPEHHUX M MEXMY-
HapOJHBIX IIepeB030kK”. [lajee, B pe3onOLuy yKa-
3bIBAETCSA HAa AKTYaJIbHOCTb U 1[e1eCOOOPa3HOCTD
IpVMEHEeHNA BCeX Mep I TOro, 4TOOBI COpeit-
CTBOBAaTb B PErMOHAIbHON U MEXPErMOHATbHOI
5KOHOMMYECKOI MHTETPalMyl U B3aMMOBBITOJHO-
My COTPYAHMYECTBY TOCYJApPCTB, B TOM YNC/IE IPK

' OOH: Pe3ontouna N A/RES/75/313 75-i4 ceccum OOH «YKpenneHve cBA3el MexAy BCEMU BUAAMW TpaHCMopTa AnA
obecneyeHnsa CTabuNbHbBIX U HaAEXHbIX MEXAYHAaPOAHbIX MEPEBO30K B LiENAX YCTONUMBOrO PasBuUTHA B NMeprog 1 nocne
naHAeMun KopoHaBsmpycHoro 3abonesaHusa (COVID-19)», npunataa FTA OOH 29 uniona 2021 r. URL: https://www.un.org/ru/

ga/75/docs/75res_nocte.shtml (nata obpaiyeHus: 20.12.2024).

2 Tam xe. MyHKT 5.
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HOMOIIM PasBUTHA IUIAHOB U CXeM TPAHCIIOPTHOI
uHppacTpykTypsr. [ocymapcTBaM Takke peKOMeH-
flyeTcsl MHTETPUPOBATb B HALMOHA/IbHYIO Peryssi-
TOPHYIO IIPAKTHKY UCIIO/Nb30BaHMe YHUPUIMPOBAH-
HBIX TPAHCIOPTHBIX [JOKYMEHTOB B 3JIEKTPOHHOM
¢dopmare, 06MeH KOTOPBIMYU OCYIECTB/IAETCS Yepe3
nepefady 1MpPOBBIX HaHHBIX. [IaHHBIN HOPSAMOK,
0e3yc/IoBHO, OyHeT CcOpeicTBOBATh ONTUMMU3ALIUN
IPOLIECCOB IIepeMellleHNsA TOBApOB 4Yepe3 TaMo-
JKEHHbIe TPaHMUIbI, MOBBIIIEHNIO KayecTBa OKa3bl-
BaeMbIX TPAHCIOPTHBIX YCIYT M MOJEPHU3ALUN
CYLIECTBYIOIMX TPAHCIOPTHBIX M  JIOTMCTHYe-
CKUX Lemodek’. B IIe7IOM INONOXKeHNUA pe3onionum
HAIIPaBJ/IeHbl Ha CO3JlaHMe IIPABOBbIX YC/IOBUIl I
COTPYIHUYECTBA FOCY/IAPCTB C LiE/IbI0 IIPEOOIeH
COBPEMEHHDIX YIPO3 YPE3BBIYAIHOIO U IIPMPOJIHO-
r0 Xapakrepa, a TakKe obecriedeHus: CTabUIBHOTO
(GYHKIMOHMPOBAHMA CUCTEM MY/IBTMMOJA/IbHBIX
TPaHCIOPTHBIX MapIIPYTOB.

B cymHocTy, ofuye monoxeHNsA paccMaTpyBa-
emoit pesomonuy A OOH npumeHnmbl KO BceM
CYLIECTBYIOIMM MEX/JYHAPOIHBIM TPaHCIIOPTHBIM
KOpHZIOpaM, KOTOpbI€ B HACTOALee BpeMsI UCIIONb3Y-
I0TCsA /IS IEPEBO3KM IPY30B U IIACCAXKUPOB I10 yCTa-
HOBJIEHHBIM MapiipyTaM. B atom kontekcte MTK
«Cesep - IOr» OIHOCTBIO COOTBETCTBYET KPUTEPU-
AM MY/IBTUMOJA/NbHOTO TPAHCIIOPTHOTO MapIIpyTa,
o6/maas CTpaTern4ecKy BHITOJHBIM SKOHOMMYECKIM
HOJIOKEHNEM M IIPOCTHPAsACh Yepe3 Bechb eBpasmii-
ckmit KoHTHeHT — oT Cankr-IleTepbypra (Poccus)
Ha ceBepe 1o nopra Mym6ban (Bombeit, Vnmus) na
1ore. VI3Ha4yanbHO NPeJII0Naranoch, YT0O JaHHBI KO-
pugop OyzeT okasbIBaTh YCIYTH II0 OCYIECTB/ICHIIO
TPy30IIepPeBO30K 13 VIHJMIICKOrO CyOKOHTMHEHTa,
CTpaH 3amafHoll Asuu, fanee TPaH3UTOM uepe3
TeppuTOpMI0 A3epbailfpkaHa ¢ BBIXOZJOM Ha PbIHKM
cobita Poccum m eBpomeiickux crpaH. MexpyHa-
ponHblil TpaHcOpTHBII Kopusop «Cesep - I0r» He
TOJIBKO IIPENCTaB/IsAeT COOO0J BaXKHBIN MHCTPYMEHT
U yBelM4ueHysi ToBapoobopota Mexzy Poccueit,
Vupueit u crpanamu LlentpanbHoit Asun, HO U nMe-
T CTpaTernyecKoe reorpaduieckoe pacrionoxeHue,
COEIMHAA KII0YeBble 3KOHOMMKM €BpasMiiCKOro
koHTuHeHTa [IpadoBa, Imagyenko 2024:511-516].
[l1aBHOE IpeuMyIecTBO MapLIpyTa 3aK/IH04YaeTrcs
B 3HAUUTEJIbBHOM COKpAILEHNM CPOKOB JOCTaBKU

3 OOH: Pe3ontoyus N2 A/RES/75/313. TyHKT 6.
4 Tamxe. MyHKT 11.

Y PACCTOAHUI /11 TPAHCIIOPTUPOBKM IPY30B MEXKIY
CTpaHaMM — YYaCTHMKAaMM IIPOEKTa — IOYTU B /iBa
pasa.

Eme B 1999 I. HECKONBKO POCCUIICKMX, MHIMII-
CKMX ¥ MPAHCKUX KOMMEpYeCKMX KOMIIaHMII [o-
TOBOPUINCh O TII€pEeHAllpaBlIeHNy KOHTEIIHEPHBIX
nepeBo3ok 1o Mapuipyry «llpu-Jlanka — VMupus -
Wpan - Poccuar. ITOT MpOeKT NMpefcTaBUIC Tep-
CIIEKTMBHBIM He TOJIbKO /1A OVI3Heca, HO 1 JIA TOCY-
IAPCTBEHHBIX CTPYKTYp. B Teopuu rpyssr Mormm 6b1
IOCTAB/IATLCA TI0 XKeIe3HOI opore, 00XOofis Iepe-
rpyxenHblit Cysukuit KaHanm uim MUHysS AQpuky
II0 MOPCKOMY IIyTH, YTO TIO3BOIWIO ObI COKPaTUTb
paccTosHMe B iBa pas3a. KimoueBbIM MeXX1yHapOfiHO-
IPaBOBBIM HOPMATMBHBIM [JOKYMEHTOM, KOTOPbII
3aJ10)KIJI OCHOBBI M Hayasa IPaBOBOTIO PEryIupoBa-
HIA JAHHOTO IIPOEKTA, CTAN0 MeXXIIPaBUTE/TbCTBEH-
Hoe CorvallieHye 0 MeXX/YHapOJHOM TPaHCIIOPTHOM
kopupope «CeBep - IOr» (manee — Cornaurenne)’.
Ono 6bu10 TIOATIMCaHO 12 centsbps 2000 . B xofie
BTOpOIT MeX/YHapOJiHOIl eBpOa3maTcKoil KoHe-
peHumu mo TpaHcnopry B L. Cankrt-Iletep6ypre
mexay Poccuiickoit ®epepanneit, Vcnamckoit Pe-
ciy6rmvkoit Vpan, Pecny6ommkoit Mupmsa n Cynra-
HatoM OMaH, a B ampere 2001 r. Corauerne 6110
patuduumposano Vupameit, B okta6pe 2001 r. - Vipa-
HoM [Kaprysos, IlenecroBa 2023:309]. 12 mapra
2002 r. IlIpesupent Poccum B.B. Ilyrun mopmucan
Depepanpuplit 3akoH «O partudukanym coraie-
HUA ,O MeXIYHapOJHOM TPAaHCIOPTHOM KOpHfope
»CeBep — IOr“», TeM campIM OBITIO TIOATBEP)KIEHO
ydactue Poccum B peanmsanym JaHHOTO IIPOEKTA.
Takum o6paszom, ganHoe Coralienue — 9To IepBbIit
oduIMaNbHbII HOPMATUBHO-TIPABOBON JJOKYMEHT,
IPUHATBIA Ha YPOBHE I71aB TOCYAPCTB, YETKO OIIpe-
[leNMBIINI YYaCTBYIOUIMX B CTPOMUTENLCTBE 3TOTO
MY/IbTMMOJA/IbHOTO KOpMJOpa IPYIITy CTPaH U 3a-
kpenusinii mpaBosoili cratyc MTK «Cesep - IOr».

B mpeambyne CornameHns [oropapyBamolecs
CTOPOHDI IIPU3HAIOT BBICOKYIO BaKHOCTD IIPOEKTA U
BBIPXAIOT CBOIO BOJIIO HA IIPUJIOXKEHYE YCUNIT LA
CO3AHNA ¥ YCIENUIHOTO (YHKIMOHVPOBAHUA JIaH-
Horo kopupopa’. B monoxennsx cr. 1 Cornaimenus
KOHKPETHO IIpeACTaBjIeHa reorpausa Mapuipyra
TpaHcropTHOro kopupopa «Cesep — IOr»: us Mu-
nuu, OMaHa 11o Mopio, B 1 yepe3 Vpan, Kacriuiicknmit

> CornalleHne O MeXAyHapoAHOM TpaHcrnopTHoM Kopupope «CeBep - lOr»: 3aknioueHo B T CaHkT-leTepbypr,
12 ceHTAGpPA 2000 r. // BronneteHb MeXAyHapOLHbIX 4OroBopoB. 2002. N2 11. DneKTPOHHbIN GOHA HOPMATMBHO-MNPaBOBON
fokymeHTauumm. URL: http://docs.cntd.ru/document/901828641 (nata obpalyeHus: 25.12.2024).

¢ Tam xe.
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peruoH, Poccuitckyio Oepepannio u fianee, a Takxe
o 06paTHOMY IIyTH CIefoBaHNA Kopupopa’. Bax-
HO TaK)Xe J00aBUTD, YTO IO BCEMU BUAMU TPaHC-
HOpTa IOHMMAETCA TPAHCIIOPTHAA MHPACTPYKTYpa
Yl TPAHCIIOPTHBIE CPEACTBA, ObecIeynBarolye Iepe-
BO3KY [IaCCAKMPOB 1 TOBAPOB 110 JKeJIe3HOI 10pOre,
MopeM, II0 aBTOMOOWILHON I0pore, peKe U BO3Ny-
Xy, a 1 VIHgum — TpaHCIOpTHAsA MHPPACTPYKTypa
¥ TPAHCIIOPTHbIE CPEAICTBA, B HACTOsALLee BpeMs 00e-
ClleyyBaolye NepeBO3Ky TOBAPOB TObKO 110 MOp-
CKMM Mapuipytam®.

Cornacho ct. 3 CornmanieHns, CTOpOHBI 3aKpeIu-
mn B nonoxeHusax CoraileHns KOMIETEHTHbIE Op-
TaHbl, Ha KOTOPbIE BO3/IAralTCA 00A3aHHOCTH 110 KO-
OPAVIHALIMY AEATENTBHOCTI IO (QYHKIMOHMPOBAHIIO
MEX[YHapOJIHOTO TPaHCIOPTHOro Kopupopa: Mu-
HJCTEPCTBO HAa3eMHOTO TpaHcmopTa (JlemapramMeHT
CYZIOXOZICTBA) ¥ MMHMUCTEPCTBO IPOMBIIIEHHOCTI
n Toprosmu ([lemapramenTt Toprosmu) B VIHpmu;
MuHncTepcTBO HOPOr M TpaHcmopra B Vcimamckoin
Pecniy6muke Vlpan; MuHuCTEpCTBO TpaHCHOPTa
U KWINIHOTO cTpouTenpcTBa B CynTanate OMaH
1 Munnctepcrso Tpancnopta Poccuitckoir Qenepa-
v ¥ MuHncrepcTBo myTet coobiienust Poccemit-
ckoit @epeparyu B Poccuiickoit Geneparyn’.

B Cornamennnu nogpo6HO yperyampoBaHsbl I10-
JOKeHus, Kacamoyecs oOobekta MTK «Cesep -
IOr», cormacHo KOTOpBIM MM SABAETCA «KOMIIIEKC
MaruCTPaNbHBIX MApLIPyTOB M TPAHCHOPTHBIX
KOMMYHMKAIVil (KaK CYIIeCTBYIOIIVX, TaK ¥ BHOBb
CO3/laBaeMbIX), OCHAIIlEHHBIX BCEMU HEOOXOLVIMbI-
MM CPeiCTBaMI, B TOM 4MC/Ie Pa3IMYHBIMU BUJAMU
TPAHCIIOPTa, U IPEJOCTaB/IAINIINX BCe HEOOXOomm-
Mble YCTTYTH JI OPIaHM3ALM IIEPEeBO30K MaCCaKU-
POB U TOBapOB B MEXJYHAPOLHOM COOOLIEHMI».
B Cornammennn Take 4eTKO YperynnpoBaH MeX[y-
HApOJHO-IIPABOBOI PE&XNM 3TOr0 MY/IbTUMOJA/Ib-
HOro MapuipyTa. Tak, cT. 4 CornameHnus sakperis-
€T, YTO TOCYHAPCTBA-YYaCTHUKY HAZEJIAOT JPYIUX
rOCY/JapCTB-Y4aCTHUKOB IIPAaBOM MEX/[YHapPOJHOIO
TPaH3MTa 4Yepe3 CBOI TePPUTOPMIO IPY3OBBIX €fl-
HUI, a TakkKe obOecreunBaioT 3¢QQPeKTNBHOE CO-
flefiCTBYE MEXIYHAPOIHBIM TPAH3UTHBIM I1€pEBO3-
KaM TOBAapOB IO TE€PPUTOPUM CBOMX TOCYHApPCTB
U BBOJAT PE&KUM MHOTOKPATHBIX BbE3[HBIX BU3 I
IIePCOHANIA, 3a/IefiCTBOBAHHOTO B MEXX/IYHapOJHbIX

TPaH3NUTHBIX NlepeBo3Kax rpys3os'’. CTaThs 5, B CBOIO
odepenb, PUKCUPYeET, YTO B OTHOIIECHNY TPAH3UTHBIX
IepeBO30K TAKOI'0 XapaKTepa He B3VIMAaKTCs HaJIOTH
U cOOpBI, 3a MCKIIOUEHNEM TaKMX, KOTOpble IIpefi-
YCMaTpUBAlT PAcXofibl Ha TPAHCIOPTHbIE YCIYIU
B CBA3U C IEPEBO3KOIl ¥ IIaTeXXaMM 3 JICIO/Ib30-
BaHME TPAHCIOPTHOJ MHQPPACTPYKTYPhl, @ TAKXKe
TOBApbl, HAXONAIIMECS B TPAaH3UTe, He 00/1ararTcs
TaMO>XEHHBIMU II/IATeXaMM, KpoMe TeX c60poB, KO-
TOpble TpebyloTcs 1 OpOpMIEHUS ¥ XpaHEeHMs
VIHBIX TTOXOXMX ycmyr',

TakuMm obpasom, ykazaHHoe CoraiieHne ompe-
flefisIeT CYIeCTBEHHblE IIPAaBOBble Hayaaa ¥ OCHO-
Bbl QyHkimonposanus MTK «Cesep - I0r». Ono
3aKpeIJIsieT OCHOBHbIE IIPMHLMIIBI MEXIyHapOJIHO-
ro mpaBa B cepe TPAHCIOPTHBIX CUCTEM, KOTOpbIe
PETyIMpPYIOT AeATEIbHOCTD M 3KCITyaTallMio Mapll-
pyTa rocyjapcrsaMu-y4acTHuKami. beccriopHo, o
CornameHnne cTano OTIPaBHON TOYKOI [IA Hadasa
aKTUBHOTO IIPOSIB/IEHUS 3aMHTE€PECOBAHHOCTU CO
CTOPOHBI MHOTUX rocyaapcts K mpoekTy MTK «Ce-
Bep — IOr». OTOT TOKYMEHT YCTAaHOBUJI €T0 MeX[y-
HApOJJHO-IIPABOBOII CTATYC U PEXKIM, @ TAKXKe YETKO
OIpefie/ KPYT BOIPOCOB, cepy AeATeNTbHOCTI
U COCTaB TOCYHAPCTB-YYaCTHUKOB C MX 30HAMY 9KO-
HOMMYECKIX MHTEPeCcOB B PaMKaxX /JAHHOTO IIPOEK-
ta. Ecn mpocnemutb XpoHonoruio GopMupoBaHus
JlaHHOTO MY/IbTUMOJAbHOTO MapIIPyTa, TO BUJIHO,
4TO M3HAYA/IbHO TONIbKO YeThIpe rocyziapcraa — Poc-
cuiickas Pepeparys, Vicnamckas Pecriybnuka Vpan,
Pecniy6muka VMuansa n Cynranar OMaH — aKTUMBHO
y4acTBOBIM B pa3paboTKe IMOJOXKEHWII IPOeKTa
Cornaimenns, 1 TeM caMbiM OHU C(HOpPMMPOBaIM
IIPAaBOBYI0 OCHOBY IIEPBOIO HOPMAaTMBHO-IIPaBO-
BOIO [IOKYMEHTa B CO3JJaHUM MEX/YHapPOJHOIO
TpaHCIOpPTHOrO Kopujopa. Brocnegcrsun k Corna-
IIEHNI0 IIPUCOEAVHWINCh U JPyTue TaKue 3alMHTe-
pecoBaHHBIe TOCYHApCTBa, Kak A3sepOaiipKaHCKas,
Kuprusckas n Typeukas Pecniybmuxm, Pecriy6mu-
k1 Apmennus, benopyccusa, bonrapma, Kasaxcraw,
Tampxukucran, Ykpanna u Cupniickas Apabckas
Pecniy6nuxa.

Heo6xonuMo NpMHATH BO BHUMaHNeE, YTO BBILIe-
ykasanHoe CoryiaieHne sB/sIeTCs IIPaBoBOIl 030
Yl OCHOBOJI JIs TIPUHATHSA B a/IbHeiilIeM Oortee fie-
TaJIbHBIX HOPM Y ITIOJIOXKEHMIA, PEry/TUPYIOIMX [IaH-

7 CornalueHune o MexzyHapoLHOM TpaHCNopTHOM Kopuaope «Cesep — tOr».

8 Tam xe.
% Tam xe.
0 Tam xe.
T Tam xe.
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HyI0 cepy mpaBooTHOLIeHNI . Tak, B Lje/sX faIbHell-
eyt peanusauyun mpoekta B 2007 . 6bU1 OATMCAH
TPEXCTOPOHHMII MEMOPAaHAYM O CTPOMUTENbCTBE
HOBOJI TPUKACIIMIICKON >KETe3HOLOPOXXHON JTMHUN
¢ ywactueM JVpana, Kaszaxcrana u Typkmenmu'’.
3HayeHMe 3TOro TPAHCIOPTHOIO KOPUIOpA M 3aMH-
TEPECOBAHHOCTb B Y4aCTUM B IIPOEKTe HEOJHOKpaT-
HO OTMEYa/Ioch Ha CaMOM BBbICOKOM ypoBHe B Typ-
KMeHuu."> B ouepenHoil pas oduumaabHO 06 3TOM
3aABIJI MUHMCTP MHOCTPaHHBIX Jie/l 3TOTO TOCyfiap-
ctBa P. MepenoB B pamkax MMHMCTEPCKON TpaHC-
HOPTHOI KOH(pepEeHINI Pa3BUBAIOIINXCA CTPaH, He
UMERIMX BBIXOJA K MOPIO, (15-16 aBrycra 2022 r.,
Typxmen6aum, Typkmenns). PykoBopurenu Ta-
MOXXEHHBIX OpraHoB AsepbaiimxkaHa, Vpana u Poc-
cuy 22 aBrycra 2022 I. HOAMICAIN MEMOPAaHAYM 06
YIIPOLIEHN!N TPAH3UTHBIX IepeBo3ok'’. Poccumiickas
Depepanya paccMaTpyBaeT BO3MOXKHOCTb (DMHAH-
CHPOBaHMA NIPOEKTOB PasBUTUA UHQPPACTPYKTYpPbI
MTK «Cesep - IOr» Ha Tepputopyn Vpana®.

Taxyum 06pasoM, YIOMAHYTbIE JOKYMEHTBI CIIO-
COOCTBOBAIM PACIIMPEHNIO reorpaduyl MCIomb30-
BaHMA MEX/IyHapOJHOTO TPAaHCIIOPTHOIO KOPUIOPa,
YTO HE TOJIBKO IIOBBICH/IO YPOBEHb TOBAPOOOOpOTA
MEeX[y TOCY[apCTBaMy, HO U II03BOJIMJIO IIPUBJIEYb
HOBBIX YYaCTHUKOB B KOHCOPIIMYM IIPOEKTA.

C yBenmmyeHMeM 41C/Ia CTPaH, BOB/IEYEHHBIX B pe-
ammsanyio mpoekta MTK «Cesep - IOr», a Taxoke ¢
LIe/IbI0 ONITUMM3ALMY U TIOBBILIEHNS 9 PEeKTUBHO-
CTH YTIPAB/I€HNA IIPOEKTOM, OLIEPATYBHOIO PeIleHMs

BO3HMKAIOIVX BOIIPOCOB M IPMHATHA 0OOCHOBAH-
HBIX pelIeHNI], 110 COIVIALIEHNI0 BCEX YYaCTHMKOB
KoHcoprmyMa 6b11 co3nan Koopanuaronnsit Co-
BeT B KaueCTBe OCHOBHOI'O PYKOBOJAILEIO OpraHa
MHBECTUIIVIOHHOTO IIPOEKTA.

Cnenyer oT™MeTuTb, uTO 1A Poccuiickoit epe-
paLyy 3TOT IPOEKT MYNIbTUMOJAIbHOTO MapIIpyTa
paccMaTpMBaETCsA B Ka4ecTBe OJHOTO 13 IPUOPUTET-
HBIX HaIIPaBJIEHUI TOCYAPCTBEHHOI TPAHCIIOPTHOIA
HOJIMTUKY Ha CPeTHECPOUHYIO IlepcrieKTuBy. [IpoexT
peanusyeTcs B COOTBETCTBMM C TpaHCIIOpTHOI cTpa-
terveit Poccuiickoit @epepannm go 2030 r.'° u Crpa-
Teruell pasBUTHA >KeIe3HOOPOXKHOIO TPAHCIOpTa
Poccwmitckoit @epeparpym fo 2030 1.7, a u3 cpencTs
QenepanbHOil IeneBoll IporpaMmbl  «PasButie
TpaHCIOpPTHOI cucteMbl Poccuiickoit Pepnepanym»
ocyuiecTBysieTcs ero punHancuposanue.'® besycnos-
HO, 4T0 B Poccuu mpupaoT 60/blIoe 3Ha4eHNe 3TO-
My MaplIpyTy, B TOM 4uc/ie BBUAY GOPMUPOBAHNA
HOBOJI T€OIOINTIYECKO/ I 06CTaHOBKM Ha MMPOBOI
apeHe, KaK 3TO 3aKpeIUleHo B Hoboli Konuenuun
BHemHel! nomitky PO (yTB. Ykasom IIpesupenra
P® ot 31 mapTa 2023 1. Ne 229). Kak nevasbHo Ioka-
3aj1 Ipou3oIIe it B KoHIe 2024 I. uHIMAEHT B Kep-
gyeHcKoM Ipormse'” B Poccun Bee ellie HeloCTaTOYHO
9 exTUBHO pasBuTa CUCTEMA BOJHOTO TPAHCIIOPTA
IO KJIACCY «peKa — MOpe», T. €. TPAHCIIOPTa, CII0CO0-
HOTO TIPOXOJUTDH KaK IO BHYTPEHHUM BOJHBIM ITy-
TAM, TaK U 110 MOPCKMM MapupyTaM. Heobxonnma
KalMTaabHasA MOJEPHM3ALMA CYLIECTBYIOIEro TOp-
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12 OTKpbINcA }ene3HoAopoXHbi Kopraop «CeBep — HOr», cBA3zaBwmnin MipaH, TypkmeHuctaH n KasaxctaH. URL: https://tass.
ru/mezhdunarodnaya-panorama/1620117 (gaTa obpatieHua: 25.12.2024).

13 «CeBep - Or»: B UHGPACTPYKTYPHbIN peecTp NnaHupyeTca BKNoUUTb MexayHapoaHblii MopcKor nopT TypkmeHbawwm. —
busHec Typkmernucman. URL: https://business.com.tm/ru/post/11365/severyug-v-infrastrukturnyi-reestr-planiruetsya-vkly-
uchit-mezhdunarodnyi-morskoi-port-turkmenbashi (aata obpaiyeHua: 25.12.2024).

* OepepanbHan TamoxeHHan cnyx6a: Poccua, VipaH n AsepbaiigKaH nognvcany MeMopaHaym o6 ynpoLeHny TPaH3UTHbIX
nepeBo3ok. Mpecc-penus, 22 asrycta. URL: https://customs.gov.ru/press/federal/document/354710 (gaTta ob6palyeHus:
25.12.2024).

> Poccusi MOXeT Bbigenutb $1,5 MApE. Ha »Kele3HOLOPOXHble MPoeKTbl B MipaHe. BegomocTy, 26 utons. URL: https://www.
vedomosti.ru/business/articles/2022/07/25/932989-rossiya-videlit-15 (nata obpalyeHus: 26.12.2024).

6 06 yTBepxaeHUn TpaHcnopTHoW cTpaTerun Poccuickon ®epepaumn Ha neprog Ao 2030 roaa C MPOrHo3oMm Ha Nepriog
[0 2035 ropa: PacnopsxeHue MpaButenbctBa Poccuiickon Gepepauum ot 27 Hoabpa 2021 r. Ne 3363-p. — MuHucmepcmeo
mpaxcnopma  Poccutickoti - @edepayuu. URL:  https://mintrans.gov.ru/ministry/targets/187/191/documents. (paTa
obpalyeHna: 26.12.2024).

706 ytBepxaeHun CTpaTermm pasBUTUA Kene3HOLOPOXHOro TpaHcrnopta Poccuiickon Mepepaumn pgo 2030 ropa:
PacnopsxeHue MpaBuTenbctBa Poccuiickon Oepepaumm ot 17 mnioHa 2008 roga N2 877-p. — MuHucmepcmao mparHcnopma
Poccutickoti ®edepayuu. URL: https://mintrans.gov.ru/documents/7/1010. (aata obpalyeHua: 26.12.2024).

'8 O ®epepanbHoii LeneBol nporpamme «Pa3Butme TpaHCNopTHOW cuctembl Poccuiickon ®epepaumm (2010-2015 rr.). —
MedepanvHoe dopoxHoe azeHmcmao Poccutickol ®edepayuu. URL: https://rosavtodor.gov.ru/docs/gosudarstvennye-pro-
grammy/1089 (gata obpalyeHua: 26.12.2024).

' MounHdopmaunm CMU, 15 pekabpa 2024 r.0k0n109 4. NOCTyNmI0 COO6LLEeHKE O TOM, YTO Tpy30BOe CyAHO «BonroHedTb-212»
notepneno 6eactaue B KepueHCKOM MPosiMBe, B HECKONbKMX KUoMeTpax oT bepera, n3-3a 7-6annbHoro wropmMa. BonHbl
JoCTUranu 9 M, a CKopocTb BeTpa npesbilwana 20 m/c. CNycTa napy YacoB CTano U3BECTHO, UTo OefCTBYE TEPNUT eLle OAHO
cyaHo — «BonroHedTtb-239». B kopnyce «BonroHedTn-212» obpasoBanacb npobomHa, Nocne Yero ero pasjioMusIo nononam,
1 CYAHO CTano UATH Ko AHy. Y «<BonroHedptn-239» TakxKe Kopnyc c/ioManca Ha fiBe YyacTu. [locne nonyyeHHbIX MOBPeXaeHUI
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roBoro ¢yora, BK/I0Yass CTPOUTENbCTBO HOBBIX CO-
BPEMEHHBIX CYHOB Kjacca «peka — Mope». Taxxe
CTOMT OTMETUTb JepUIUT KOMMEPYECKMX KOHTeil-
HEpOB, 4TO TpedyeT YCKOPEHHOTO PasBUTUA COOT-
BETCTBYIOLIE IHPPACTPYKTYPBI TPY30BLIX NOPTOB
Poccun, depes xoTopble IPOXOAUT MY/IbTMMOMA/Ib-
HbII MapupyT. HecoMHeHHO, rocymapcTBeHHbIE
Mepbl, HallpaB/IeHHble Ha pelleHNe 3TUX 3afiay, CIo-
COOCTBYIOT He TO/IBKO PasBUTHUIO TPAHCIIOPTHOI CH-
creMbl Poccny, yrydirennio ee KOHKypeHTOCIIOCO0-
HOCTM ¥ YBE/IMYEHNUIO KOHTeTHEPooOopoTa Ha oHe
MHOCTPAHHBIX IIOPTOB, HO ¥ POCTY COLMA/IbHO-
3KOHOMMYECKMX IIOKasaTe/eil B IKHBIX PervoHax
CTpaHbl, BK/IK0Yasl HOBblE YEPHOMOPCKIE U a30BCKIE
poccuiickne Tepputopun. I[IprHrMas Bo BHMMaHue
faHHble (akTopsl, no MHpopmanyy IlpaBurenn-
ctBa Poccuiickoit Oefepannu, B cTpaHe IIaHOMep-
HO BefleTcsl paboTa IO YIyYIIEHNI0 TPAHCIIOPTHOM
MHQPPACTPYKTYpbl B 30HAX CBOMX SKOHOMMYECKIX
VIHTEPECOB U BIIVAHNIL, Ha IOCTOSHHON OCHOBE IIPU-
BJIEKAIOTCS HEOOXO/IVIMbIe IHBECTHI[VIOHHBIE BIIOXKe-
HJA, B TOM 4UC/Ie YAaCTHbIE, BK/II0Yas IHOCTPaHHbIE,
B JJAHHYIO OTPac/b ¥ CUCTEMATHYECKN KOHTPOIUPY-
eTcs fAeATenbHOCTb poccuiickoro yyactka MTK «Ce-
Bep — IOm»”.

IIpy aHanmse HOPMATMBHO-IPABOBBIX aKTOB
TOCY/JaPCTB-Y4aCTHMKOB, PETYINPYIOIMUX U 0be-
CIeYVBAOIIMX Hajlexaee (YHKIMOHMUPOBaHME
MTK «Cesep - Or», 6611 ycTaHOB/IEH psify IPOOeoB
U HEJIOCTaTKOB B IIPaBOBOM Pery/lIMpOBaHNM JAHHO-
ro npoekra. Tak, B YaCTHOCTH, TAKMMMU IPOOIeMaMu
BBICTYIIA/I OTCYTCTBUE EVIHOTO MH(OPMAIVIOHHO-
IIPaBOBOTrO IIPOCTPAHCTBA 110 JJAHHOMY KOPUJODY,
eIIHOTO IPaBOBOTO IOIA B 00/1aCTH IepPeBO3OK,
3¢ dexTUBHO QYHKIMOHMPYIOIeil CICTEeMBI Olepa-
Vi1, OCYILECTB/IAMIMX TOPANIOK BeJleHNA BaJloT-
HBIX PACYeTOB, a TAKXKE YETKO YCTAHOB/IEHHBIX HOPM
KOHTPOJIA Ha MOTPAaHMYHBIX M TAMOXKEHHDIX IIPO-
ITYCKHbIX ITYHKTaX ¥ B3aMMOJEICTBUSA TAMOXKEHHbBIX
CIyx6 rocymapcTB-yyacTHUKOB. Ilostomy mpen-
CTAaBUTENM TOCY[APCTB-y4aCTHMKOB aKTMBHO B3a-
VIMOJIEVICTBYIOT MEXAY c000J1 Ha Pas3NInMyuHbIX peru-
OHA/IBHBIX JI MVPOBBIX IUIOMAJKAX, YTOObI PEIINTD

KPYT HaMeUeHHBIX VI TIOCTAB/IeHHBIX 3a/lay, a TaKKe
0OMEeHATbCA MHEHUAMMY 0 aKTya/IbHbIM ITPaBOBBIM
BOIIPOCaM Ha TeKyleil NoBecTKe JHA. beccriopHo,
4TO HEOOXOAMMO IPMHMMATh MepbI II0 COBEPIIEH-
CTBOBAaHMIO JAHHOTO MHBECTMILMOHHOTO ITPOEK-
ta. Takumy Mepamu, KoTopble OyAyT HalpaB/ieHbI
Ha BceoOBbeMiolylo omneparyoHamsanuo MTK
«Cesep - IOr» u pasBuTHe >KeNe3HOLOPOXKHBIX, aB-
TOMOOV/IBHBIX U MY/IbTMMOJA/IbHBIX IEPEBO30K II0
€ro TpeM MapuIpyTaM, MOTYT BBICTYINUTb HIDKeC/Ie-
myromye Mepbl [BuHokypoB, AxyH6aes, 3aboes, Yc-
MaHoB 2022]:

1) mpaBoBOe yIOpsAOuYMBaHME HOPM B cde-
pe TaMo)keHHOro OopMIeHNs, NH(OPMALMOHHO-
ro oOMeHa U YIpPOLIEHVA IPOLEAYp INepecedeHs
TPaHMUI] IO TIPUHINUITY €AMHOTO OKHA, a TaKXXe BHe-
fipeHye MHCTUTYTa YOO B cTpaHaX — y4acTHMIIAX
KOpUjopa;

2) paspaboTKa CKOOPAVMHMPOBAHHON Tapud-
Holt nomuTuky Ha Mapupytax MTK «Cesep — IOr»,
a TaKoKe MMIUIEMEHTALVIA eYHbIX HOPM B cepe Ta-
pUQHBIX CTaBOK /I TPY30BbIX IIEPEBO30K, KOTOPbIE
OyAyT KOHKYPEHTOCIIOCOOHBIMM II0 OTHOLIEHMIO
K a/IbTEPHATUBHBIM MapIIPyTaM;

3) cosgaHye MeXaHM3Ma IJIATeXeN M B3auMo-
pacyeToB /I YYaCTHMKOB BHENTHEIKOHOMUYECKO
JieATeTbHOCTY C TIPMMeHeHeM KIMPYHTOBBIX pacye-
TOB, @ TAK)KE CYICTeMBI CTPaXOBaHMA IPY30B U TPAHC-
HOPTHBIX CPEJICTB;

4) 1tudpoBusaLUs TPAHCIOPTHO-COIPOBOM-
TeIbHBIX JOKYMEHTOB U TIPOLIeAYp IIPU OCYIIeCTBIe-
HMI MeX/[yHapOJIHbIX IIepeBO30K 110 KOPUAOPY;

5) cosgaHMe KOOPAMHALOHHOTO MeXaHM3Ma
ynpasnenuss MTK «Cesep - IOr» c BoBneueHreM
B HETO TPAHCIIOPTHOTO M 9KCIIEAUTOPCKOTrO OM3He-
ca ¢ Lenbio GOPMMPOBAHNUSA PETYIAPHBIX JIOTUCTHU-
YeCKUX CEPBUCOB VM KOHTEMHEPHDIX NVHUI BJOMb
MapIIPYyTOB KOPUTOPa;

6) IpOBefieHVe MAPKETHHIOBOI HOIUTHUKY IO
IpMB/IEYEHNIO0 HOBBIX IPY30II0TOKOB Ha KOPUFIOP.

IIpaBoBas rapMOHM3aLMA B OOACTI TaMOXKEH-
HOT0 0pOpMIIEHNA U YIIPOLLEHNA IIPOLefyp Hepece-
YeHVIsI TPaHNL] IO/DKHA obecrieunBath 9 deKTUBHOE

cynHo nerno B gpeiid. KopmoByto UacTb TaHKepa no3»e BbIopoCKno Ha Menb B paiioHe Mblca MaHarus B rpaHnLax MOPCKOro
nopta TamaHb. «BonroHedTb-212» nepeso3una 4,9 Tbic. T Ma3yTa (MpY MakCUManbHOW rpy3ornoabemMHocTn 4,8 ThiC. T), a
«BonroHe¢Tb-239» — 4,3 ThIC. T. B pe3ynbrate KpylleHUA B MOpe Momnasno 3HaumTenibHoe KONMYecTBo HedpTenpoayKToB.
Mpn 3ToM TaHKepbl AaHHOrO TMNa («peKka — Mope») NpeaHa3HayeHbl ANA dKCMIyaTauMm Ha pekax, BOAOXPaHUAULaxX v
OorpaHnYeHHo B NPUBPEXHbBIX MOPCKUX paiioHax. OHM He Bblv paccUnTaHbl Ha NaaBaHUe B LUITOPM.

20 Cm., Hanp.: [loknap o peanusaummn TpaHCNopTHON cTpatermmn Poccuiickon ®Oepepauymmn go 2030 roga ¢ NpPorHo3om
Ha nepwvop fo 2035 roga: otyeTHbIN nepuog 2023 r. — MuHucmepcmao mpaHcnopma Poccutickot ®edepayuu. 2024. URL:
https://mintrans.gov.rufile/510031 (gata obpalyeHus: 26.12.2024).
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B3aMMOJIEVICTBYE BCEX YYaCTHMKOB JIOTMCTUYECKUX
IIeTIOYeK, @ TaKXKe COBPeMeHHOe MH(OPMAIMIOHHOEe
obecreyenne Kak I IPUHATHA PEIIeHNIT, Kacawo-
IMXCSA TIEPEeBO30YHOTrO IIpOLiecca U MPOLefyp Iepe-
CeYeHVs TPaHMII.

9T0 TaKKe AO/DKHO BK/IIOYATh HPEOCTABICHUE
IepeBO3YNKaM, IPy30B/Iafie/ibliaM U SKCIIeAUTOPaM,
3afielicTBOBaHHBIM B nepeBo3kax 1o MTK «Cesep -
IOr», kommIekca MHPOPMALMOHHBIX YCIIYT Ha OCHO-
Be Tpex 97IeMeHTOB [BuHoKypoB, AxyHn6aes, 3aboes,
Vemanos 2022]:

1) ¢dopmupoBaHye eaMHOrO MHPOPMALVOHHO-
TO IIPOCTPAHCTBA, KOTOPOE IIPeyCMaTpyBaeT COBO-
KYIHOCTb MHpOpManuu o6 o6beKTaX TPaHCIOPT-
HOTO PBIHKA (HaHHbIE O IPY30IOTOKAX B PeajbHOM
Macutabe BpeMeHM, O COCTOSHMM IIOTPY3KMN/BBI-
TPY3KM, JaHHBIE O 3asABKaX Ha IOIPY3Ky U JPyroe).
Enunoe nndopmarmonnoe npocrpanctso Ha MTK
«Cesep - IOr» nomxHO 06ecrieunBaTh B3aUMHBI 00-
MeH JIJaHHBIMM O TPAHCIIOPTHBIX eAMHNULIAX U IPY3ax,
HaXONAIIMXCA B IIyTH CIefOBAHMA HA TEPPUTOPUM
BCEX YYaCTBYIOIVX CTPaH, a TAKXKe TapaHTUPOBATh
COBMECTUMOCTb MH(OPMALMOHHBIX CUCTEM, UC-
TO/Ib3YeMbIX TPaHCIOPTHBIMM, TAMOYKEHHBIMM 1 T10-
TPaHMYHBIMY OpPraHaMU CTPaH, KOTOpble IIPMHMIMA-
I0T y4acTye B Pa3BUTUY TPAHCIIOPTHOTO KOPUAOPA;

2) emuHOe IpaBOBOe IOJIE B 0OacTy Iiepe-
BO30K (yHMOUIMPOBaHHbIE IEPeBO30YHbIE JJOKY-
MEHTBI, ef[VIHbIe ITPaBIIa B3aMOJE/ICTBIA B TPAHC-
HOPTHBIX Y3/ax). B kadectBe yHUUUIMPOBaHHBIX
TPAHCIIOPTHBIX ¥ COIPOBOAUTENbHBIX JJOKYMEHTOB
IOJDKHBI OBITh MCIONb30BaHbl Hakmamuble CMIC
w/wm HVIM/CMIC (p1s mepeBo3oK B Hampasiie-
Huy Typiym) 1A XenesHOJOPO>XKHOTO TPAHCIIOPTa,
Hakmagaple CMR 11 aBTOMOOMIBHOTO TPaHCIIOp-
Ta, MOPCKJ€ KOHOCAMEHTBI J/I1 MOPCKOJI IIepeBO3KI,
MYIbTUMOfaIbHble KOHOCaMeHThl FIATA, BaroHHbIe
¥l yIIaKOBOYHBIE JIVICTBI, BeTepYHAPHbIE U PUTOCAHNU-
TapHble CepTUPNKATSHI U JIP.;

3) epmuHOe mpaBOBOe MOJe B 06/1aCTI B3aMMO-
IeVICTBYA TaMOXKEHHBIX CITy>)KO — MCIIONb30BaHMe
Mogier faHHbIX BTamMO 1 aBTOMaTU3MpOBaHHOI CH-
cTeMbl 00pabOTKM TaMO>KEHHBIX aHHBIX Asycuda,
KoTopas obecreyrBaeT IOBbIIIEHNE 3IPPEKTUB-
HOCTY TaMOYKEHHBIX IPOLIEAYp 3a CYeT UX aBTOMa-
TU3ALVIM ¥ COKPAILeHNA BPEMEHM Ha TaMOXKEHHOe
odopmeHre.

BesycnoBHO, BaXXHO 1 MEXIYHApOJHOE COZEN-
CTBME B PasBUTUM KOPUZOPA, KOTOPOE MOXKET ObITh
peann30BaHo MO HIDKECTEAYIOIMM HAIpaBIeHNAM
[BuHOKYpOB, AXyHOaeB, 3a60eB, YcmaHOB 2022]:

- 1.2025

1) cospanme Be6-moprama mo MTK «Ce-
Bep — IOr», Ha KOoTOpOM OYHyT pasMeleHbl yC/IO-
BVISI IIEPEBO30K, Tapu(bl, HeOOXOAMMas KOHTAKTHAs
uHbOpMALLS;

2) yuactue B pabore OOH, ee permonambHbIX
KOMUCCUIT ¥ CHeIMaaM3MpPOBAHHBIX MeXTYHApOJ-
HbIX opranmsauuit (EBpomeiickoi 9KOHOMMYECKO
xomuccun OOH, 9KOHOMMYECKON M COILMaIbHOI
komuceyy A Asvm u Tuxoro okeana OOH, Ynpas-
nenuem Cekperapuara OOH, sanuMarommmcsa Han-
MeHee PpasBUTBIMU CTpPaHaMM, Pa3BUBAIOLIMMUCA
CTpaHaMy, He VIMEIOIVIMY BBIXOZIa K MOPIO, ¥ MaJIbl-
MM OCTPOBHBIMIY Pa3BMBAIONIMMMUCA TOCYApCTBAMM
1 7Ip.);

3) mpopBIDKEHME KOpUAOpa B paMKax peryo-
Ha/IbHBIX Y OTPACTIEBbIX MEXX/[YHAPOIHBIX OPTaHM3a-
it — OpraHnsanuy COTPyIHIYECTBA XKee3HbIX JI0-
por, CrienimanbHolt mporpamMmbl OOH fi1s1 skoHOMUK
LlenTpanbHoit Asun, «Kacruiickoit mATepku» u fp.;

4) MHOTOCTOPOHHNME M JIByCTOPOHHUE COITIa-
IIeHnsd, a TakKe MeMopaHAyMbl o passutuu MTK
«Cesep — I0r»;

5) MHBECTULIMOHHOE COTPYZHMYECTBO C MHO-
TOCTOPOHHVIMM OaHKaMy PasBUTHUA I IIpUBJIeYe-
HJA MHBECTHULINI B PasBUTIE KOPUIOPA;

6) mnpousmwkerne MTK «Cesep - FOr» Ha Mex-
JlyHapOIHBIX KOH(pEPeHIMAX U MyOIuKaIm 0 KOpu-
Jilope B Ipecce 11 B MHTepHeT-pecypcax.

BecciopHo, 4TO BaKHENMIUVMMU IIPEABAPUTEND-
HBIMI YCIOBYAIMU YCIIEITHOTO MCIIONIb30BaHMSA MeXa-
HJ3Ma e[[VIHOTO OKHa, a TaK>Ke O/THOI 9 PeKTIBHO
peanusaluy JAHHOTO MHBECTUIMOHHOTO IIPOEKTa
AB/IAETCA MOMUTIYECKAs BOJIA IPABUTENbCTB CTPAH
KOpUiopa ¥ COOTBETCTBYIOIIVX TOCYAAPCTBEHHbIX
OpPraHoB, a TaK)Ke BCECTOPOHH:AA MOJep)KKa I yJa-
CTHe JIeTIOBBIX KPYTOB, 3a/HT€PECOBAHHBIX B Pa3BU-
TUY JJAHHOTO TIPOEKTa.

S¢ddexTnBHOE HOPMATMBHO-IIPABOBOE  pery-
mpoBanye npoekta MTK «Cesep — IOr» ceropus
COMMMIHO TIOAKPEIUIAETCA MOKTPUMHAIBHBIMU IIO-
TIO)KEHUAMY CIIeLMATNCTOB U 3KCIIEPTOB B JAHHOI
obmactu. Tax, B pabore B. I. EropoBa paccmarpusa-
I0TCSL He TO/NbKO IIPaBOBOE PErylIMpOBaHNe OCHOB-
HbIX 0a30BBIX TEOPETMYECKUX BOIPOCOB, CBA3AH-
HBIX C YCTAaHOBJIEHNEM OIpefie/leHNs TAKMX BaKHbIX
HNOHATUI, KaK «MEXIYHApOLHbI TPaHCIOPTHBII
KOPUJIOp», «TPAHCIOPTHBINI KOPMAOP», HO TaKKe
U TOAYEPKMBAETCA POb ¥ 3HAUeHMe 3TUX MapIl-
PYTOB B 1LIeJIOM B T€ONOMUTNYECKOM, IPaBOBOM I
9KOHOMMYeCcKOM 3HadeHusax [Eropos 2021:6-31].
A.I. Kupunnosa B cBoeM Tpyfie yKa3blBaeT, YTO BBU-
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Iy COKpallleHMsI pacCTOsSHMII IepPeBO30K, a TaKXke
Ormaropiapsl 3aK/IIOYEHNI0 MHBECTHUIVIOHHBIX COIJIa-
IIeHNII KaK CO CTOPOHBI YaCTHBIX MHBECTOPOB, TaK
M AaKTMBHO NPMHUMAIOUIMX B peannsalyy JaHHOTO
IIPOEKTa TOCYHAPCTB, JAHHbI MYIbTUMOMAIbHBII
KOPUIOP OTKPOET HOBbIE IIePCIIEKTBHbIE BO3MOX-
HOCTY K (OPMUPOBAHMIO U Pa3BUTUIO HOBBIX MapIil-
PYTOB IIO €BPOA3UaTCKUM I'Py30IlepeBO3KaM, a 3TO,
€CTeCTBEHHBIM 00pa3oM, He MOXKET He IIPUBECTH
K YKpeIIeHMIO TEeONONUTUYECKUX U CTpaTernde-
CKMX TIO3MLMI TOCY[APCTB-y4aCTHMKOB B PErMoHe
[Kupwunosa 2018:51-54]. VInTepecHo, 4T0 paccma-
TPUBAIOTCA HE TONbKO TEOPETHYECKME, HO TAKKe U
HPaKTNYeCKMe aCIeKThl 10 JAHHON IpobeMarike.
B nccnegosannu V.H. [lnanosa 61 mpoBefeH pe-
aJIbHBI/ IIPAKTUYEeCKUI aHaJN3 IO 3KCIUIyaTaluu
3TOTr0 MEXYHAPOIHOTO TPAHCIIOPTHOIO MapLIPyTa.
Tax, 612 TIpeficTaBneHa B paboTe cxema JOCTABKM
Ipy30B 10 ogHOMY U3 Tpex mMapuipyroB MTK «Ce-
Bep — IOr». B pesynbrare nccnefoBannsa aBTop mpu-
IIe7T K BBIBOJY, YTO LielecooOpasHee MCIIOIb30BaTh
MMEHHO 3allajiHblil MapLIPyT [AHHOIO Kopupjopa
(Bmonb 3amagHOro Mobepexxbs Kacrmiickoro Mopst
1o TepputopusaM Vpaua, Asep6arimkana u Poccun),
IO CYXOIyTHBIM TPaeKTOPUAM KOTOPOTO IIPOXO-
AT TPY30IIepEeBO3KY, BBUY TOTO OOCTOATENbCTBA,
4TO JAHHOE Pa3BeTBJIE€HME MApIIPyTa, B OTIMYME
OT OCTaJIbHBIX, BHIUTPHIBAET HE TO/NBKO IO CKOPO-
CTI IIEPEBO3KM M JJOCTaBKM I'PY30B, HO TAK K€, KaK
U IpsAMOe C/IefCTBME BbINIECKA3AaHHOMY, JJaHHBII
BapMAHT MapLIPyTa BBITOfIEH 110 CTOMMOCTH IIPefo-
CTaBJIEHNA YCIIYT TI0 IIEPEBO3KaM, YTO flelaeT ero Ha-
MHOTO 9KOHOMIYHee I peHTabe/IbHee I10 CPAaBHEHIIO
¢ ppyrumu BapuanTamu Mapiipyto MTK «Cesep —
FOr» (BocTouHbII cyxomyTHbI W 1o Kacnmiicko-
My Mopio) [[Inanos 2018]. B pabore komnmexkTusa aB-
topoB A.C. Cununusoit, C.B. [Janb3a, C.A. TananTta
fleTa/IbHO M3YYEHBbI BCe CYLIeCTBEHHO Ba)KHbIe IIpa-
BOBbIE ACHEKTbl TPAHCIOPTHO-TOTUCTUYECKOI Iie-
nouku MTK «Cesep - IOr»: npaBoBoe perynuposa-
Hie MapLIPyTOB, 0030p [eCTBYIOLMX BOKHENIINX
nopros Kacnmiickoro 6acceitna u VIHgmitckoro oxe-
aHa, BCA TPAHCIOPTHasA MHQPACTPYKTypa, IPOXO-
fA11as 10 3TMM MapLIPyTaM, CTelleHb BOBJI€YEHHO-
CTM TOCYAApPCTB-YYaCTHUKOB B 3TOT IIPOEKT, 00beM
VHBECTHLVIIA, BIIO)KEHHBIX B CTPOMTENbCTBO U 00e-
CIleYeHMe YCIEITHOTO (PYHKI[VIOHVPOBAHNUA TPaHC-
HOPTHOTO KOpMZOpa Ha HOPMAaTVBHO-IPaBOBOM
YPOBHe, @ TaKXXe IepPCIEeKTUBbI ¥ HOBble IIPaBOBbIE
BO3MOYXHOCTM COBEPLIEHCTBOBAHMA 3TOTO MY/IbTHU-
MOJaJIbHOTO MapuIpyTa. Tak, aBTOpbI IOAYEPKMBa-
0T, YTO C ILIE/IbI0 YCIEITHOr0 (PYHKIMOHMPOBAHMA
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MTK «Cesep - IOr» Ha JOCTaTOYHO BBICOKOM YPOB-
He, He0OXO/IMIMO CBA3aTh MMEIOIVECs BCe TPAHCIIOP-
THO-JIOTYCTMYECKVE LIETIOYKM ¥ UMHPPACTPYKTYPY
B O[JHY €IMHYI0 TPAHCIOPTHYIO apTEPUIO M CUCTEMY,
KOTOpas OyfieT MOfiep)KUBATD JeATENbHOCTb KOPH-
JOpa Ha IIOJIHOLIEHHOM ¥ IOCTOAHHO OCHOBE Y IIPU
3TOM 06eCIeynT CUCTEMATH3ALNIO I TApMOHU3ALINIO
HOPMAaTVBHBIX [JOKYMEHTOB J COITIAILEHWII, pery-
nupyomyx (yHKIMoHupoBanue kopupopa [Cu-
HMIbIHA, [1anps, Tanant 2018:178-189]. Hexoropeie
aBTOpbI PacCMaTpUBAIOT U JPyTUe NepCIEeKTUBHBIE
BapranTbl pa3Butus MTK «Cesep - IOr». B pabore
['B. BepexxueBa 0c060 IOZYePKUBAETCS, YTO B Kade-
CTBE OJIHOTO 13 Ba)KHENIIEro KpuUTepus pasBUTHA
JIeATeNIbHOCTH 3TOTO MY/IbTYMOJIA/IbHOTO TPaHCIIOp-
Ta AB/IAETCA aKTUBHOE pacIllVpeHue ero QyHKIMO-
HYPOBaHMA C BBIXOJOM Ha MEXJ[yHapOJHbIe PbIHKY
KaIliTaJIOB, OpPraHy3alysA 6ecIperaTCTBEHHOTO 110~
TOKa KaIlMTa/JOBIOKEHMII B MUPOBOJ SKOHOMIKE,
BOBJIEYCHME BCe OONMBIINX TOCYAApCTB B JAHHBII
IPOEKT U 3aK/II0YeHMe PETMOHAIbHBIX M MeX[yHa-
POJHBIX /IOTOBOPOB 110 JAHHOMY IIPEfIMETY, a TaKKe
MaKCMMajbHOE CBeleHMe K MMHUMYMY OTrpaHMde-
HIIT BO BHEIIHEIKOHOMUYECKOIT fesiTebHocT [Be-
pexxues 2019:197-201].

Oco60 CTOUT OTMETUTD, Y4TO B PsAfie TPY/OB OTMe-
qaeTcs He Tonbko akcrnyatauua MTK «Cesep — IOr»
0 TPaJULIMOHHBIM HOPMaM M IPaBU/IaM, HO TaKXe
M aKIEHT fieflaeTcs Ha LUQPOBUSALMI [EATENTbHO-
¢ ganHoro Kopupgopa. ITo muennto C.B. Illnpoxux,
BHEJIPEHNEe MHCTUTYTa LUQPOBOI [AeATeNTbHOCTI
u ero adextrBHOE PYHKINOHNPOBAHIE IIPUMEHN-
tenbHO K MTK «Cesep - IOr» npusefer He TONbKO
K IIPaBOBOMY 00€CIIeYeHNIO 3aLUThI ePCOHA/TbHBIX
JlaHHBIX TOCYAPCTB, YACTHBIX MHBECTOPOB U MHBIX
/NI, 33/lefiCTBOBAaHHBIX B PasBUTUM JAHHOTO IIPO-
eKTa, ¥ VHOJ BaXHON COCTaBJAMOLIel MHpOpMa-
LYY, HO U, KaK C/IeICTBIUE, Ja/IbHENIIeMy PasBUTHIO
U POCTYy 9KOHOMMYECKUX MOILIHOCTEN roCy/apcTB-
Y4aCTHMKOB B JAHHOM IIPOEKTe, a TAKXKe K YIIpollje-
HMIO B [I0/Ty4€HIY TPAHCIIOPTHO-HAK/IAJIHBIX ¥ MHBIX
JIOKYMEHTOB TaKOTO XapaKTepa /I BefIeHN: [I0THO-
neHHo fesrenpHocTy [[Inpoxux 2019:78-83]. Bes-
YCTIOBHO, HEBO3MOYXHO OTPUIIATh, YTO IPYMEHEHME
TEXHOJIOTMI1 ¥ B LIe/IOM BHepeHye L1(pPOBBIX VH-
crpyMeHTOB B fesaTenbHocTb MTK «Cesep - IOr» He
TOJIBKO IIOCIIOCOOCTBYET TOCYapCTBAM-YYaCTHUKAM
B JIMIIe VX PU3MYECKMX M FOPUANYECKIX U] II0/Ib30-
BaTbCA JAHHBIM KOPUIOPOM HaMHOTO Iieriecoo6pas-
HBIM 00pa3oM, HO TaKkKe MO3BOIIUAT M CAMMUM TOCY-
JapCTBaM YKPEIUTb CBOJ T€OIONIUTUYECKUIA CTATYC
B pErMOHe.

MockoBcKmii XKypHan mexayHapopHoro npasa - 1 - 2025



Dmitry K. Labin, Ramil G. Rzayev

INTERNATIONAL ECONOMIC LAW

3acmyXMBalOT BHYMAHMA TaKKe MHOCTPAHHBIE
Hay4yHble NYOIMKaLMy 1O 9Toil TeMme. VIHpamiickue
aBropsl A. Sengupta u S. Chatterjee B cBoeit pabore
“Globalizing Geographies: Perspectives from Eurasia:
Perspectives from Eurasia to Delhi” npencrasms-
10T HOAPOOHBIT 0630p reorpaduu mapupyra MTK
«Cesep — IOr» ot ctpan EBponst n Asuu no [enn,
IepCHeKTUB PasBUTUA J[AHHOTO TPAHCIOPTHO-
JIOTMICTMYECKOTO KOPUAIOPa KaK B IOPUANYECKOM, TaK
¥ B 9KOHOMIYECKOM IUIaHe, BIVIOTD JI0 B/IVAHUSA €ro
Ha Io6ampHyl0 skoHOMuKy [Chatterjee, Sengupta
2015].

Ocoboe BHUMaHVe aBTOpaMM YHEIAETCA CTpa-
HaM, YYaCTBYIOIIMM B IIPOEKTe, UX BKJIALY M POIK
B pelleHny mpo6/ieM, ¢ KOTOPBIMYU OHY CTA/IKVMBAIOT-
s npu QyHKIMOHMpOBaHMY MapuipyTa. Hampuwmep,
PAL CHELMAMICTOB OTMEYaeT, YTO YCIENIHBI BBOJ
B 9KCIUTYaTaLM0 MY/IBTYMOJIa/IbHOTO TPAHCIIOPTHO-
ro xopupopa «Ceep — FOr» He TONBKO CTOCOOCTBY-
€T PasBUTUIO [IBYCTOPOHHMX OTHOIIeHMIT Poccun
u VpaHa B 06/1acTy TOTMCTUKY Y TOPTOBJIN, HO 1 OT-
KPOeT HOBble BO3MOXXHOCT IS YIMYONMeHUS 3TUX
OTHOLIIEHWIA, B TOM YNC/Ie U /1A COTPYFHNYECTBA Ha
IPaBOBBIX HayalaX. JTO, B CBOI OYepeb, CO3HACT
HepPCHeKTHUBBI I 00CYXK/HNUSA APYTUX NHTEPECHBIX
IIPOEKTOB ¥ 3aK/II0YEHMA COIVIAIIEHMII B JAHHOI
cepe [Aupperok 2023:47-53]. B HekoTOpBIX MCCTIE-
IOBaHMAX MOTYEPKIBAETCSA BaXKHAA POIb M B3aUMO-
JiefICTBYE B TPAHCIOPTHO-JIOTMCTIYECKOM CeKTope
TaKuX CTpaH, Kak Vpan u Vupusa [Jlyues, IOpraes
2021:121-137], a Takxe aHAM3UPYIOTCS U OLEHNU-
BAIOTCS IEPCIEKTVBBI B3aVIMHOTO COTPYAHNYECTBA
U pa3BuTys B Toprooii cdepe Poccun co crpanamm
Azuu u Appuiku [Koxkoxun 2022:36-55]. JTo601mbIT-
Ha 1 pabota L.C. Pal “The International North-South
Transport Corridor (INSTC) and India: potential and
impediments”, B KOTOpOI1 TOf4YepPKMBAETCS, YTO OC-
HOBHOII 11e/Ibl0 CTPOUTE/IBCTBA TPAHCIIOPTHOTO KO-
pugopa AB/IAETCA yIydllleHue TPaHCIIOPTHOTO CO00-
IIeHN S, TOPTOBBIX U IPABOBBIX OTHOLIEHMI MEX[Y
CesepoMm u IOrom [Pal 2024]. ABTop yka3bIBaeT, 4TO
3TOT TPAHCIOPTHBI KOPUJOP CTaHET KIIOYeBBIM
57IEMEHTOM B YKPEIIEH!! PErMIOHAIbHOTO IIPaBOBO-
TO COTPYAHMNYECTBA ¥ SKOHOMIYECKOI MHTETPaLyy,
a TaKoKe MOCITY)KUT CTUMYJIOM [/ Pa3BUTHA KaK JBY-
CTOPOHHMX, TaK ¥ MHOTOCTOPOHHMX CBA3€il MEX[Y
crpaHamy-ydacTHMKaMu. OcoOblil aKIEHT ClefyeT
cienatp Ha pabory E Lasserre “The International
North-South Transport Corridor (INSTC): An
Iranian perspective on connectivity’, B KoTOpoMm
yaensercsa ocoboe BHMMaHue MOTHBaM JpaHa B ot-
HOIIEHNY TIPOEKTA, a TAKXKe YYacTyA B JAHHOM IIPO-
exte AsepbOaiimxana 1 Apmenun [Lasserre 2024].
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Kaxnoe us aTuxX rocygapcTB paccMaTpyBaeT [aH-
HbBI/l TPAHCIIOPTHBII KOPUAIOP KaK CTPaTerMYeCcKyIo
BO3MOYXHOCTb YKDeIJIeHs CBOETrO PerMOHalbHOrO
B/IUAHNA, CTUMYIMPOBAHM:A PasBUTUA 3KOHOMMYe-
CKOT0, IPaBOBOT0 B3aMMOJIEIICTBA 1 PEllIeHN KOH-
KPeTHBIX CHeIM(UYECKNX IeONOIUTUYeCKIX 3ajad
¥ BbI30BOB. ABTOp 0OpalljaeT BHUMaHNE Ha TOM, YTO
6e3 paspaboTky 1 GopMUPOBAHNUS YETKOTO IIPABO-
BOT'0 M€XaHM3Ma I YCIIEIIHO MMIITIEMeHTal 1 HOp-
MaTVBHO-IIPABOBBIX HOPM OyZeT KpailHe 3aTpyLHN-
TE/IbHO JIOCTUYDb [ONTOCPOYHOIO YperylinpoBaHMs
B CTOJIb C/IOKHOM 1 KOMIIJIEKCHOM PeTrViOHe.

ITocne aHanmsa TPy[OB BbllI€YKa3aHHBIX aBTO-
POB MO>KHO IIPUIITH K 3aK/II0YEHNIO, YTO XOTA IPOEKT
1 00/1ajjaeT OrPOMHBIMY TIEPCIIEKTMBAMM Pa3BUTIA
U COBEPIIEHCTBOBAaHMA B TOPIOBO-3KOHOMIYECKOM
CEKTOpe, /I HOCTVYKEHMA 3HAYMMOTO ycllexa B CO3-
JlAaHMM ¥ YAy4YIIeHMM CYLIEeCTBYIOIEN TpaHCIIop-
THO-JIOTYICTIYECKOI MHPPACTPYKTYPBI BAXKHO YETKO
IPOAHAM3MPOBATh MIMEIOLIMECs HEOCTATKY B HOP-
MaTUBHO-IIPaBOBOII 6a3e ¥ IPeIOKUTb 9P PeKTUB-
Hble MeXaHU3Mbl A UX ycTpaHeHus. Hampumep,
IIOMMMO BBILIEYKa3aHHBIX B paboTe MeXaHM3MOB
COBEpIICHCTBOBAaHMA (DYHKIMOHMPOBAHNA KOPU-
Iopa, OIHON M3 TAKOBBIX K/IIOYEBBIX M 3HAYMMBbIX
Hpo6/IeM AB/IAETCA HEBO3MOXKHOCTb Ha CErOfHAIL-
HUIA JIleHb BBeleHNs B NeJiCTBUE MHCTUTYTA €MIHOTO
TPaHCIIOPTHOTO [JOKYMEHTA JJIs BCeX HallpaB/IeHui
¢yukimonnposanus MTK «Cesep - IOr» BBu-
Iy Ha/muuMs Pasinuuii B TaMOXKEHHBIX IpaBMIaX
1 0053aTe/IbCTBAX 110 MPOXOXIEHNIO IPY30B 4epe3
OPUCIMKIUY TOCYAPCTB, YYaCTBYIOIUX B JAHHOM
npoekTe. OHAKO, KaK ObIIO OTMEYEHO BbILIE, PAL
CTpaH BBIPA3MIN CBOI TOTOBHOCTb IIO CO3JAHMIO
€IMHOTO TaMOYXEHHOTO IPOCTPAHCTBA ¥ IPUILIN
K COOTBETCTBYIOIMM [OTOBOPEHHOCTAM. Kpome
TOT0, 3KCIIEPThl IOAYEPKUBAIOT HAM4ME TAKUX CY-
I[ECTBEHHBIX IPOO/IeM, KaK paspabOTKa MeXaHu3-
MOB T0KOiI TapyHOIT ¥ TPAHCIOPTHON MOIUTHUKY,
HEOOXOIVIMOCTb YYPeX/EHUS MHCTUTYTA €IVHOTO
noructudeckoro oneparopa no MTK «Cesep — IOr».
CTpouTeNbCTBY M IOTHOLIEHHOMY (YHKI[VIOHMPOBa-
o MTK «Cesep - IOr» MellraeT He TO/IbKO HamM41e
«BHYTPEHHUX» IPOTUBOpEYMII, HO M HeraTMBHOE
BO3JIeIICTBIE PsAJA «BHENIHNX» (PakTopoB. B naHHyI0
KaTeropyio MOXHO OTHECTH, K IIPUMEPY, BHEIIHEIO-
JMTUYeCKNil GaKTOp roCyapcTB-y4acTHUKOB. Ecn
paccMaTpyBaTh KOHKPETHO POCCUIICKO-MPaHCKMe
OTHOLIEHMA, TO MOXKHO I Hayaja IOJ4YEpKHYTb,
4yT0 nomuTnyeckasa cucrema Poccun u Vpana B Ha-
qasie 1990-X IT. MMena pAJ, ONpeJeNeHHbIX CXO[CTB.
Tax, y 060ux rocyapcTs oHa ObUIa IIO/THA BHYTPEH-
HUX MOMUTUYECKUX IMPOTUBOPEYNIT U CIIOKHOCTEN.
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B nepByto ouepenp, HammuMe TakKux 0OCTOATENBCTB
OBLIO CBA3aHO C CYLIECTBOBAHMEM B TO BpeMs pas-
JNYHBIX TIONUTUYECKUX TPYIIUPOBOK, KOTOPBIE,
npuberas K pasIMYHbIM MHCTPYMEHTAM ¥ pbl4araM
B/IVMAHMA, CTapaanuch cHOpPMMpPOBATH CBOE BHUJe-
HJle HalpaBJeHNsA PasBUTHA BHYTPEHHE U BHeI-
Hell MONMUTUKM CBOMX TOCyfilapcTB. besycioBHo, 3T0
HAIIpAMYIO OKa3ajo BIMAHME M Ha XOJ pasBUTUA
MEXTOCYJApCTBEHHBIX oTHOWeHnit Poccun n Mpa-
Ha, B OIIPefIe/IeHHO CTeTIeHY ObUIO IIPHOCTAHOBIEHO
faxe pasBuTHe psga npoektos [Freedman 2000:66-
67]. Ho HecMOTps Ha MMeIOLIVeCs TOT/a TPYAHOCTI
MeXJy TOCyJapCTBaMM, POCCUIICKO-UPAHCKUE OT-
HOILEHM: Yan0Ch HOGHATh Ha HOBbIIl YPOBEHb, 110
CYTH, JaXKe YJIaloCh «I1epe3arpysuTh peann3aliiio
pszna npoextoB» [Munees, [Toyekaes 2023:105-116].
Ha ceropHAIHNI IeHb 3TU IPOEKThI Pa3BUBAOTCSA
B BECbMa IT03UTVIBHOM KJTI0U€ I OXBaThIBAIOT MHOYKe-
CTBO TaKuX cep AeATeTbHOCTH, KaK TPaHCIIOPTHYIO,
TOPTOBYI0, IIPABOBYI0, 9KOHOMIYECKYIO ¥ BOEHHYIO
cepol. IpyruM TakuM (akTOpoM MOKHO Ha3BaTb
TO 0OCTOATENBCTBO, YTO 3afiep)kKKa B peany3alun
IUIaHoB II0 cTpouTenvcTBy mpoekTa MTK «Cesep —
IOr» 6bla HampsAMYyIO CBA3aHA C BBEJEHVEM U IIOf-
lep>)KaHMeM B TedeHNe IPOJO/DKUTEIbHOTO BpeMe-
HJ TaK Ha3bIBAEMOIO CaHKLMOHHOTO flaBJIeHMA CO
CTOPOHBI CTpaH 3amagHOro 6710Ka, B 0COOEHHOCTI
CIIIA, na Vpan?. V ecTecTBEHHO yTBEp)XX/€HNUE, YTO
BBUJTY HAJIMYMA TAKOTO CAHKIIMOHHOTO PE&XKIMA KO-
HoMMKa VIpaHa BecbMa OTCTasIa 1 10 CUX IIOp OTCTa-
€T B Pa3BUTUI CBOETO TEXHOJIOTMYECKOTO CEKTOPA 110
Hayboriee BaKHBIM Y CYIL[eCTBEHHBIM BOIIPOCAM CO-
BPEMEHHbIX BbI30BOB MHOTOIOJIAPHOro Mmupa [Ma-
MenoBa, ®enopos, Peuenko 2003:12]. Kpome Toro,
HauyuHasA ¢ 2014 1. psAJ 3TUX HEAPYKECTBEHHbIX CTPaH
HPeANPUHANN HeCIIpaBeMBble JeficTBMA 110 BHe-
[IPEHMIO HEJIETUTUMHBIX MeP B OTHOLIEHUU OT/ie/lb-
HbIX 1u1 Poccuiickoit Denepanyim, KOTOpble Takxke
IIpUYACTHBI K IpoekTy ctpoutenbctBa MTK «Ce-
Bep - I0r». Vcxops 3 cnoxxusiuesics cutyarumu, Poc-
CMA aKTUMBHO IIPMHUMAET JJOIIOJTHUTE/IbHbIE YCUIIMS
10 TIOMCKY HOBBIX BO3MOXKHOCTEJl IO MHBECTUPO-
BaHMIO JJAHHOTO IIPOEKTA, a TAKXKe IpeAIIpYHIMAaeT
JIOIIO/THNTE/IbHbIE MEPBI 110 3alllUTe CBOMX CyBepeH-
HBIX 1IPaB U BefleT aKTUBHbIE IIEPErOBOPHI 110 MONC-
KY JIOIIO/THUTE/IbHBIX IOTUCTUYECKMX BO3MOYKHOCTeI!
co crpanamu Ilepcupckoro 3ammsa [Manbiiesa

2024:10]. IToMuMO 5TOro, HeraTMBHOE BIUAHNIE
Ha IIPOJIBIDKEHME TIPOEKTA OKa3bIBAIOT M MHbIE (aK-
TOpbI, B TOM 4YNC/Ie OTCYTCTBME KaK HEOOXOMMMOro
(buHaHCMpPOBaHNA, TaK VM HAJISKAIeN MOIMTIYe-
CKOJI BOJIM BCEX TOCYAAPCTB-Y4aCTHUKOBY. B 1ieom
BO MHOTMX MCC/IEJOBAHUAX IPOC/IEKNBAETCA eMHA
aBTOPCKas KOHIEMNIMA 110 pPaccMaTpUBaeMoil Ipo-
OreMatyKe: C OfHOV CTOPOHBI, aKLIEHTHPYETCs BHOBD
BO3pOCIIasd  AKTYaJbHOCTb  MYIbTMMOJIa/IbHOTO
TpaHcnopTHOro Kopupopa «Cesep — IOr» He TONbKO
B €€ CErOIHAIIHEM Ie0CTPATerNyecKoM IIONIOKEHNH,
HO OTMEYaeTCs HEeCOBEPLIEHCTBO JIe/CTBYIOIEro
MEXYHApOIHOTO ¥ HAIMOHA/JIbHOTO HOPMAaTUB-
HO-IIPAaBOBOTO PETYIMPOBaHNUA — € IpYroil. B cBA3sn
C 3TUM IIPEJJIAraloTCs pasInyHble BAPUAHTHI COBEP-
IIEHCTBOBAHMA IIPAaBOBOrO OOecredyeHMs Ha BCeX
K/IIOYEBBIX 3TalaxX (QYHKIVOHMPOBAHVA JAaHHOTO
MY/IBTMMOJAIbHOTO MapuIpyTa, (OPMYIMPYIOTCA
HOBbI€E TIPaBOBbIe KOHCTPYKLIMIY, @ TAK)XKe, YYUThIBA
U NepeHyMas IEPEfOBOM MEXYHAPOJHBIV OIIbIT
B 9T0il cepe, peKOMEHYeTCs CO3JaHNe COBPEMEH-
HBIX YIpaBJIeHYeCKMX MHCTUTYTOB. B ciyyae ecimu
IpeJ/IoXKeHHbIe B HAYYHBIX UCC/IeOBAHMAX uyen Oy-
IYT HaJIeXalMM 00pasoM pacCMOTPEHBI, a TaKXKe
HOZKpeIUIEHbl COOTBETCTBYIOIVIMI HEOOXOVIMbIMI
JIONIO/THUTE/IbHBIMY MepaMyl TI0 COBEpIIEHCTBOBA-
HJUI0 HOPMATMBHO-IIPAaBOBON 06a3bl, TO CYILIECTBYET
peanbHasd BO3MOXKHOCTb (OPMUPOBAHMA HOBOIL,
YCOBEPLIEHCTBOBAHHONM T€OCTPATErMYeCcKOil U Teo-
HOIUTIYECKO) KOHDBIOHKTYPbI, KOTOpas CIOCOOHA
U3MEHUTD JVHAMUKY U XOf IeATeIbHOCTY He TONIbKO
PETMOHAIbHBIX, HO U MEXXIYHAPOJHBIX TOPIOBO-3KO-
HOMWYECKNUX, TPAHCIIOPTHO-JIOTUCTUYECKUX OTHO-
IIeHNI MeX/y CTPaHaMM-TIapTHEPaMI, OCHOBAHHbIX
Ha IIPOYHOJ IPABOBOM M 9KOHOMMYECKOV OCHOBE
nocpeactBoM MTK «Cesep — IOr». beccriopen u
TOT (haKT, YTO Mepbl TAKOTO MaciiTaba He MOTYT He
IPUBECTM K CO3[AHMIO HOBBIX MOIOTHMUTENbHBIX
BO3MOYKHOCTEI! ¥ TeONONUTUIECKUX IUIOMAJI0K LA
PABHOIIPABHOTO ¥ B3aVIMOBBITOJIHOTO COTpPY/iHMYE-
CTBa OO/IBIIErO KOMMYECTBA 3aHTEPECOBAHHBIX Cy-
BEPEHHBIX I'OCYHAPCTB, IO CYTH, — K 06pa3oBaHIIO
MerapernoHaabHOI KOOIepalyi.

B nenom MTK «Cesep - IOr» npencrasnser co-
00J1 TPaHCHIOPTHBII Ty Th, KOTOPbIil COCTOUT 13 TPeX
COCTaBHbBIX YaCTeil: TPAHCKACIIMIICKUIL, BOCTOYHBII
U 3amafHbli Mapupytei”. Ecmm paccMmarpuBarhb

21 Sabatini R. Economic Sanctions: Pressuring Iran's Nuclear Program. URL: http://npsglobal.org/eng/component/content/
article/147-articles/872-economic-sanctions-pressuring-irans-nuclearprogram.html (accessed date: 06.01.2025).

2 Roy M.S. International North-South Transport Corridor: Reenergising India’s Gateway to Eurasia. URL: https://idsa.in/is-
suebrief/InternationalNorthSouthTransportCorridor_msroy_180815 (accessed date: 06.01.2025).

3 MexayHapoZaHbIl TpaHCMOPTHbIN Kopuaop «Cesep — tOr». — TpaHcnopmHele kopudopel. OAO «PXKA». URL: https://cargo.

rzd.ru/ru/9789 (pata o6palyeHua: 06.01.2025).
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TPAHCKACIIMICKUIT MApIIPYT, TO U3 €r0 HaUMEHO-
BaHMA Y>K€ CTAaHOBUTCS ACHO, YTO OH IIPOXOAUT II0
CY[IOXO[HBIM pajioHaM pek Bomra u [Ion 4epes Takue
noptel Poccmitckoit ®epepauny, kak AcTpaxaHb,
Ona, Maxaukana u janee 1o BOgHBIM nyTAM Ka-
CIINIICKOTO 6acceiiHa BIVIOTD IO MPAHCKMX TOPTOBBIX
roponos bennep, Amupabay, Hoyuiexp u Ouzemn.
BocTouHBIT MapLIPyT BK/IIOYAeT B ceOsi CeTh Keres-
HbIx fiopor Kasaxcrana, Typkmenun u Y36ekucraHa.
3ama/iHbIi MApLIPYT IIPeACTAB/IIET COO0I MAapLIPYT,
KOTOPBII IIPOXOANUT depe3 AcTpaxaHb, Maxaukainy,
Camyp, pmanee mo Teppuropuu Asep6aiimkaHa 1o
asepOail/PKaHCKON CTaHLUM paiioHa AcTapa, 3aTeM
no teppuropun VpaHa depes MpPaHCKYIO CTAHIMIO
paitoHa AcTapa ¢ BBIXO[IOM Ha ropopa Pemt, Kaspun
U, HaKoHell, cTpaHbl Ilepcupickoro 3anmBa BIUIOTH
no nopra Mym6ait (bomb6eit) Vnpun. B ormmune
OT IHepPBOro MaplLIpyTa, KOTOPBI BK/IKYaeT B cebs
OCYILIeCTB/IEHE TPY30I1ePEBO30K 110 BOJHDBIM Iy TAM
MTK «Cesep - IOr», BTOpOIl 1 TpeTuit MapIIpyThl,
COOTBETCTBEHHO, BKIIOYAIOT B Ce0A IPOXOXKMIEHME
IPY30IIOTOKOB II0 CYXONYTHBIM IIyTAM MaHHOIO
MY/IbTMMOJa/IbHOTO TPAHCIIOPTHOTO KOpU0pa. DKC-
HepThl OTMEYAIOT, YTO C MPAKTUYECKON TOYKU 3pe-
HIA 5KOHOMMYECKM Harboiee BHITOJHBIM CUNTACTCA
3KCIUTyaTalys MMeHHO 3anazfHoro Mapuipyra MTK
«CeBep — IOr». Ilpu ocymecTBieHUM TpaHCIOp-
THO-JIOTUCTUYECKMX YC/IYT B JJAHHOM HallpaB/IeHUN
Ha IIPaKTHMKe HAO/IOlaeTCs CHIDKEHME CPOKOB 10-
CTABKU I'PY30BBbIX €IMHMI] U, KaK CJIefiCTBYE, JIOTH-
CTMYECKNX 3aTPaT IIPY MX IepeBIKEHNHN Yepes Tep-
putopuio Asepbaitpkana [Bepemeenko 2015:15-18].
B 1enom, HecMOTpA Ha TO 06CTOATENBCTBO, YTO BCe
TPY BapuaHTa MapIIpyTa GpaKTIUYECKV TOTOBBI K 9KC-
IUTyaTaliy B IIOJIHOM OObeMe, pealny II0Ka TaKo-
Bbl, 4TO VIHAMA BCe ellje NpeanoYnTaeT HANPABIATD
Ipy3bl TPAIULIMOHHBIM MOPCKUM MapLIPYTOM Yepes
Cysuknit kanan. Ho BHOBb 1jennecoo6pasHo mopuep-
kHyTb, yT0 MTK «CeBep - IOr» obnapmaer pspom
IPeMMYILECTBEHHBIX TeXHUYECKUX XapaKTepUCTHUK,
KOTOpble OBbUIM TOZPOOHBIM 00pa3oM V3JIOXKEHBI
BBILIIE B IIPOLIecce UCCIefOBAHMNA JAHHO TpobieMa-
TUKK. BesycnoBHO, 13 aTOrO ClIefyer, YTo pelleHMue
HpaBUTeNbCTBA VIHAM 0 BBIOOpE U TIepexopie Ha 60-
Jiee SKOHOMMYECKM MEPCIEKTUBHBIN TPAHCIOPTHBII
kopupop, kak MTK «Cesep - IOr», ABnserca nuib
BOIIPOCOM BpeMeHI. B JornosHeHMe K BblllleCcKa3aH-
HOMY IIpMMeYaTelleH TOT (aKT, 4TO IOCYyAapcTBa-
Y4aCTHMKM B JJAHHOM IIPOEKTe 3aMHTEPECOBAHBI
3KCITyaTUPOBATh 3TOT MY/IbTUMOZA/IbHbIA Mapll-
PYT He TONbKO B TOPIOBBIX ¥ B 1]€JIOM BHELIHEIKO-
HOMIYECKMX, HO TAaK)Ke ¥ B BOGHHBIX 1 000POHHBIX
nensAx. Tak, useecTHo, 4To VIHMA ABAAETCA OFHUM

- 1.2025

U3 OCHOBHBIX MMIIOPTEPOB BOOPY>KEHUII pOCCUI-
CKOTO IPOM3BOJCTBA M HaMepeHa OCYLIECTBIATH
ux TpaHcnoptuposKy nocpeactsoM MTK «Cesep -
IOr» [IIpockypuna 2015:69-70]. YuntbiBas Bblue-
yKa3aHHOe OOCTOATEIbCTBO, MOXHO 3aK/IKUNTD,
YTO CO BpeMeHeM 3TOT KOPU/IOP MOXKET CTaTh Ofi-
HYM U3 BKHENIINX MEX/yHaPOJHbIX TPAHCIOPT-
HBIX apTepuii IO OpraHU3alUM IIEPEBO3KU OpY-
Xns, 60eBBIX eVHMNLL U1 B IIJIOM BOCHHOI TeXHMKN
rOCy/JapCTB.

3aknoueHne

Taxum 06pasom, B crydyae paspeleHns BCex Mo-
CTaBJICHHBIX aKTYa/IbHBIX K/II0UeBbIX Tpobem, MTK
«Cesep - IOr» MoxeT 10 NpaBy CTaTb HOBBIM Benu-
KIM LI€JIKOBBIM ITyTeM, COeJVIHIB BCe CTPaHbI, 3a/H-
TepecoBaHHbIE B JAHHOM IIPOEKTe, B OfHY OO/IbLIYIO,
efMHYI0 U 3PPEKTUBHYIO TOTUCTUIECKYIO LIETIOUKY.
Vicxopa u3 3Toit ujien, MOXXKHO C YBEPEHHOCTDIO 3a-
ABUTD, YTO NAHHDI TPAHCIIOPTHBI KOPUZOP yXKe
obmagaeT, MO CyTH, U MerapervoHa/lbHBIM 3Haue-
HIEM [yl COBEPIIEHCTBOBAHMA MEXIYHapOHBIX
9KOHOMUYECKUX, TPAHCHOPTHBIX M JIOTMCTUYECKUX
OTHOLIEHMII MEXIY MHOIMMU TOCY[AapCTBaMM pas-
JIMYHBIX Teorpadudecknx pernonos. OH ompenens-
€T BEKTOp Pa3sBUTH:A TOPrOBBIX OTHOIIEHUI MEXIY
roCy/lapCTBaMIU-y4aCTHMKAMM B KOHTEKCTE COBpe-
MEHHBIX reononnTndecKux peammit. [Tpyanmas yva-
CTUE B PasBUTUM J[JAHHOTO IIPOEKTA, rOCYy/lapCTBa
MOTYYal0T YHUKAIbHbIA [OCTYN K TPAHCIOPTHOI
CeTV COBPEMEHHEJIIIero YPOBHsA, MOBBIIIAIT YpO-
BEHb 9KCIIOPTA CBOMX HALMOHATbHONM IPOAYKLIMI
Ha MHOCTPAaHHbIE I MK/ YHApOJIHbIE PbIHKY, a TaK-
Ke YBeMYMBAIOT YPOBEHb CBOETO 3KOHOMMUYECKOTO
071ar0COCTOSAHMA, Pa3BUTUA U IIPOLIEHTHOTO COOTHO-
IIEHNA TOBApOOOOpOTa C COCETHMMM IOCYAApCTBa-
MM TIOCPELICTBOM y)Ke HalaKeHHBbIX U 3 deKTuBHO
(GYHKLUMOHVPYIOIMX TPAaHCIIOPTHO-TOTUCTNYECKIX
penovyek B paMmkax MTK «Cesep — I0r». Otnenpao
peKOMeHflyeTcsl 0OpaTUTb BHMMaHUeE Ha VIMEIOLIU-
ecsl HelOCTaTK! 1 IIPOOeIbl B IIPAaBOBOM PETyINpo-
BaHUM, KOTOpbIe ObUIM MOJPOOHBIM ¥ JieTa/IbHBIM
06pasoM paccMOTpeHbl Bblle. IIpuHuMas ux Bo
BHUMaHIe, @ TaKKe YYMThIBasg UX 0coboe 3Hade-
HI€, B CIy4ae BHEJPEHNs YKa3aHHbIX MEXaHM3MOB,
VIMIUIEMEHTAIMY HEeOOXOIVMBIX IOJIOKEHNII HOp-
MaTVBHBIX JOKYMEHTOB, 1, HAKOHell, obecIedyB
rapMOHM3AIMI0 [IPAaBOBOTO PETyIMPOBAHNUA JAHHO-
rO VMHBECTUIVIOHHOTO NIPOEKTa, 6e3yc/noBHO, OymeT
BO3MOXKHO [OCTMYb YCIEUIHOro U 3ddeKTuBHOro
¢dyukmonnposanys Ha Bcex yyactkax MTK «Ce-
Bep — I0r».
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METObl FTMBKON UHTErPALIUU
ACCOUMALNUN TOCYOAPCTB
IOr0-BOCTOYHOU A3UU

NP ®OPMUPOBAHUU NMPABOBOIO
PErYJINMPOBAHUA PA3BUTUA HAYKMW,
TEXHOJIOTMA U UHHOBALLUW

BBEOEHUE. [Oz0-Bocmounas Asus obnadaem
docmamouHviMu  pecypcamu U YOauHvbiM 2e02pa-
puneckum mecmononoxeruem 0L y4acmusi 8 eso-
banvHbLx yenouxax 000asneHHOL CIMOUMOCU, YUMo
npudaem 3HAYUMeNbHoLL UMNYIbC MeXHOI0UYe-
ckomy pazeumuro pezuota. B uensix e2o obecneuenus
cmpanvt Accoyuavuu 2ocyoapcme Kzo-Bocmouroii
Asuu (danee - ACEAH, Accoyuayus) pabomarom
HAO0 peuieHuem NPoOeM, CBA3AHHDIX C «YMeUKoil
MO03208» U MeOJIeHHOU KOMMepUUanusayuei 8vico-
Kux mexonoeuil. Bo mHozom smu npobnemvt 00y-
C710871eHbL HECOBEPULEHCINBOM NAMEHMHBIX CUCTHEM
U KymomypHo-npasosvimu paspoieamu. Ilo amum
NpUHUHAM 20CY0apCmea peeuoHa cOenant 0CO3HAH-
Hblll 6bI00p 6 NOML3Y UOKUX Meno0o8 uHmezpa-
UUU NPUMEHUMENIBHO K NPABOBOMY PezyIUpOBaHUI0
c60000b1 nepedsudnceHUs uccnedosameneti U UHHO-
8ayutl, MOOEPHU3AUUU NAMEHMHOL CUCEMDL, CO-
8EPUIEHCINBOBAHUIO MEXAHUSMOB PUHAHCUPOBAHUS

Moscow Journal of International Law - 1 - 2025

HAyKU, mMexHonoeuil u uxHosauuil. Vccnedosearue
docmucenuti ACEAH 6 amoti obnacmu no3eonsem
nyuue pazobpamvCs 6 mom, HACKOMbKO PA3HOO-
bpasen uHCMpymeHmapuii uHmezpauuu, u onpeoe-
TUMb, KAK €20 UCNONb306aHUe Cnocobcmeyer ycko-
peHHOMY DA3BUMUI0 20CY0APCNG, YHACMBYIOULUX
8 UHMEPAUUOHHOM NpoeKme, a Mmaxie 6vlLAUMD,
Kaxue (akmopol credyem NPUHUMAMb 60 BHUMA-
HUe Npu viICMPAUBAHUU C HUMU IKOHOMUUECKO20
U MEeXHON02U1ECK020 COMPYOHUHECTNEA.

MATEPUAJIBI I METOJIbI. Hayuroe uccnedosa-
Hule 0CHOBAHO HA U3YHeHUU MeHOYHAPOOHBIX CO2Na-
UieHULl, BHYMPEHHUX NPABOBLIX AKMOS, cmparme2u-
UecKUX U UHbX opunuanvroix dokymermos ACEAH,
npeoMemom Komopuix S6MIAOMC CHAHOBNIEHUE U
360MIOUUSL NPABOB0O20 PeYNUPOBAHUS HAYHHO-MeX-
HOMO2UHECKOTE  0esMenvHOCMU, 0CB0eHUe HOBbIX
MexXHOI02ULl, CMUMYNUPOBAHUEe UHHOBAUUOHHO-
20 paseumus, u NPAKMUKU UX UMNTEMEHMAUUU.
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IIpoananusuposanvl mexoyHAPOOHble CONAUIEHUS
8 cpepe namenmnozo npasa. Ob6o6ulervl pUOUUe-
CKU 3HAYUMble NOKA3Amenu, omooparHvie U3 6asv
0aHHbLX BeeMUupHOil opeanusayuu uHmenneKmyaiv-
Hoti cobcmeenrocmu (0anee — BOVIC). Paccmompe-
Hbl NYOMUKAUUU POCCUTICKUX U 3aPYOeHHbIX Che-
uuanucmos (NpeumyulecmeeHHo epaxoan cmpar
ACEAH) 6 obnacmu mex0yHapooHo2o u uxmezpa-
UUOHHO020 NPAsa, KACAOULUECS CIUMYTUPOBAHUS
HAY4HO-MexHONI02uuecKoeo npoepecca. Vcnonv3o-
8aHbL 00UieHay Hble U CHeuUanvHo-rpuoutecKue
Mermoobl, BKIOHAS CUCEMHO-NPABOBOLL, CPABHU-
MenbHO-NPasosoti, UCMOPUKO-NPAB06oL, a Mmakxice
HpUOU1ecKUll NO3UMUBUIM.

PE3Y/IbTATbI MCCIEJOBAHUA. Osontoyus
npasosvix akmos ACEAH 6 cepe pezynuposa-
HUS HAYKU, MeXHO02Ull U UHHOBAUUTI NOKA3bIEA-
em, 4mo peeuoH usbezaem NPIMO20 KONUPOBAHUS
HeC60LICIMBEHHDIX 071 Hee0 HeCmKUX HAOHAUU-
OHANbHbIX MOOeniell uHmezpayuy, omoasas npeo-
noumerue 2UOKUM ee Popmam U NOCHENeHHOMY
8HeopeHUIo mep no obecneueHuro c60600vl 08uUice-
HUS uccnedosamerneii u 0OMeHA MeXHONOZUAMU 6 CO-
0meemcmeuU ¢ HAYUOHATLHLIMU 0COOEHHOCAMU.
Tubkocmv uHMeZPAUUOHHBIX Mep, UCHONb3YEMbIX
Accoyuanueil, noomeepuoaemcsi coxpaHeHuem 3a
2ocydapcmeamu-yieHamuy npasa Ha 0mKka3 om y4a-
CMUS 6 0npedesieHHbIX COBMECHbIX UHUUUAMUBAX.
OBCYJKIEHVA U BBIBOIDBI. C 1997 2. ACEAH
CMAnKU6anacy ¢ npobemMamu KyavtypHo-npaso-
8020 Pa3puiea Mexoy 20Cy0apCmeamu-yaeHamuy npu
opmuposaru eduHo20 3aKoHO0AmMenbCMea 6 ce-
pe Hayku, mexHonmoeuii u uxHosauuii. ITosmomy
8 2010 e. 6vi10 peutero coenamv aKueHm Ha o6pa-
uieHUe NPeUMyu,eCeeHH020 BHUMAHUS He COTIbKO
HA COUUOKYILIMYPHDIL, CKOTLKO HA IKOHOMUHECKUTL
6asuc mexHonozuueckoeo passumus. ITo amoii npu-
uune 6 2012 2. 6vin NOONUCAH 002080p 0 C60000HOM
nepeosuxeHUU PuU1eCKUX TUl, 3aHAMbIX 6 OU3He-
ce u mopzoene. B mo se epems zocyoapcmea-unerv.
- Accoyuanuu npucmynunu k 0Cyu,ecmesieHuo mep,
HANPAe/eHHbIX HA 63AUMHOE NPUSHAHUE KBaTUPU-
kayuti. Ocobuiii ynop Ovin coenax Ha npueederue
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HAUUOHATILHBIX NAMEHMHBIX CUCTEM 6 COOMmeem -
cmeue ¢ mexoyHapoOHvimu cmanoapmamu. C 00-
HOUL CIMOPOHDL, 910 NPUBETIO K YCKOPeHU 0gpopm-
JIEHUS MeXHON02UYeCKUX NAMMeHmos 6 CmpaHax
ACEAH. C Opyeoil - K ysenuueHuro Konuvecmsa
namenmos, 0PoPMIEHHbIX UHOCHPAHHBIMU PUSU-
ueckUMU U 10pUOUHecKUMU TUUamu. Boixoo us ckna-
Oviearouelicss HebazoNPUAMHOT CUMYAUUU HAUTU
uepe3 c030aHUe CHeUUAbHO20 OP2aHa, 6 KOMNeneH-
LU0 KOMOPo2o 6X00Um 8vbl08UNMeHUe NPeOoNHeHUT
10 COBEPUIEHCINBOBAHUI0 HAUUOHATILHBIX NAeHm -
HbIX CUCIeM, 00Y4eHUI0 HAY4HO-MeXHUHeCKUX Ka-
0po6 U 0POPpMIEHUID MEXHON0UHECKUX NAMEHIN08
10 HOBbIM NPAsUNaM. dmum opzanom cmana Axa-
demuss ACEAH no unmennekmyanvHol coocmeeH-
Hocmu. Takum o6paszom, cmparvl K0z0-Bocmouroii
Asuu, cmpemsacy paseusamv coOCMeeHHbIL mex-
HOZIOZUYHDLI PBIHOK, UCNOIb3YIOM Mermoobl 2UOKO
unmezpavuuu 6 pamkax npasa ACEAH ons noucka
banarca mexoy 6cmpausaHuem ux SKOHOMUK 6 2710-
banvHvle MexHonoUdecKUe henouku U yKpenieHu-
em coOcmeeHH020 UHHOBAUUOHHO20 NOMeHUUANa,
OMMANKUBAsC OM CPEOHUX U BbICOKUX 1MEXHOTIO-
Uil MUPOBbIX TUOEPO8.

K/IIOYEBBIE CJIOBA: ACEAH, Hayka, mexHo-
JI02UsT, UHHOBAUUY, 00pa308atue, UHMEZPAUUOHHOE
npaeo, Mmex0yHapooHoe NPAaso, UHHOBAUUOHHOE
npaeo, namexmuoe npaso, NAMeHMHAs Cucmema,
nnau Oeticmeuti ACEAH, c60600a nepedsucerus
uccnedosamereti, 2ubKue Mermoovt uHmezpauuu

I IUTUPOBAHUA: SuTun ML.JL., Bagos A.A.
2025. Meroppl rnOKoOi MHTErpanyy AcConyarm
rocypapcts IOro-Bocrounoit Asuu npu popmupo-
BAaHUM IIPABOBOTO PEryNMpPOBAHNUA PAa3sBUTHUA Hay-
KU, TEXHOJIOTUI ¥ THHOBaUWL. — Mockosckuil #cyp-
Han mexcoyHapoorozo npasa. Ne 1. C. 49-68. DOL:
https://doi.org/10.24833/0869-0049-2025-1-49-68

Asmopul 3asensa10m 06 omcymcmeuy KOHPAUKMA
uHmepecos.
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FLEXIBLE INTEGRATION METHODS

OF ASSOCIATION OF SOUTHEAST

ASIAN NATIONS IN THE FORMATION

OF LEGAL FRAMEWORK ON THE SCIENCE,
TECHNOLOGY AND INNOVATION

INTRODUCTION. Southeast Asia possesses sub-
stantial resources and a favorable geographical posi-
tion, enabling participation in global value chains,
which provides a significant impetus for the region’s
technological development. However, ASEAN mem-
ber states face challenges such as brain drain, delays in
technology commercialization due to underdeveloped
patent systems, and cultural-legal gaps. For these rea-
sons, this study investigates ASEAN's flexible integra-
tion methods to ensure the free movement of research-
ers and innovations, develop the patent system, and
improve mechanisms for funding science, technology,
and innovation.

MATERIALS AND METHODS. The research is
based on ASEAN agreements, legal acts, strategic and
official documents related to the legal regulation of sci-
ence, technology, and innovation. Additionally, inter-
national agreements in the field of patent law and
legally significant indicators from the WIPO database
were analyzed. The study also considers publications
by Russian and international scholars (primarily
ASEAN nationals) in international and integration
law. General scientific and specialized legal methods,

Moscow Journal of International Law - 1 - 2025

including legal positivist, systemic-legal, comparative-
legal, and historical-legal methods, were used.
RESEARCH RESULTS. The evolution of ASEAN’s
legal acts in the regulation of science, technology, and
innovation demonstrates that the region avoids direct-
ly replicating EU models. Instead, it combines the
gradual implementation of measures to ensure the free
movement of researchers and technology exchange,
adapted to the national specificities of member states.
The flexibility of integration measures is also con-
firmed by the member countries’ right to opt out of
specific joint initiatives.

DISCUSSION AND CONCLUSIONS. Since 1997,
ASEAN has encountered cultural and legal gaps
among member states in forming unified legislation in
science, technology, and innovation. As a result, in
2010, a decision was made to focus on the economic
foundation of technological development rather than
the socio-cultural aspects. Consequently, in 2012,
ASEAN agreement on the movement of natural per-
sons was signed, and measures for the mutual recogni-
tion of qualifications were introduced. National pat-
ent systems were harmonized with international
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standards, which accelerated the registration of tech-
nological patents within ASEAN. While it also led to
an increase in patents filed by foreign entities. A solu-
tion emerged through the establishment of a special-
ized body - the ASEAN IP Academy. Academy pro-
poses improvements to national patent systems and
trains scientific and technological personnel to file pat-
ents under the new rules. Thus, Southeast Asian coun-
tries, striving to develop their own technological mar-
kets, employ ASEANs flexible integration methods to
balance embedding their economies into global tech-
nological value chains with fostering their own inno-
vation potential based on medium- and high-level
technologies from global leaders.

BBenenue

IOro-Bocrounas Asus, pacronokeHHas Ha Ile-
pecedeHny KIHYeBBIX JTOTMCTHMYECKUX IyTeil, 00-
MafiaeT JOCTaTOYHBIMYU CTPAaTerMYecKMMIU pecypca-
MM, TPOM3BOJICTBEHHBIMI MOIITHOCTAMU U paboyert
CUJION JyI aKTMBHOTO YYacTUA B IIOOA/bHBIX Iie-
noukax gobasnenHoi croumoctu. Crpanst ACEAH
aKTMBHO TIOfIfIep>KMBAIOT IIAPTHEPCKMEe OTHOIIEHMsA
¢ rocyzmapcTBamy A3MaTcKo- TMXOOKeaHCKOro pe-
TMOHA, BK/II0Yas TaKye TeXHOMOTMYECKM PasBUTbIE
sKOHOMUKY, Kak Kwuraii, Anonnsa, I0xuHasa Kopes
U ABCTpamysA, 4TO CIOCOOCTBYET MX MHTETrpaLluy
B MMPOBYIO CUCTEMY TOPTOB/IM 1 TEXHONIOTMYECKOTO
obMmeHa.

MupoBble TeXHONMOTMYecKue Nufiepbl COCpeso-
TAUMBAIOTCA HAa JJOCTVDKEHUM TEeXHOIOIMYeCKOro
CYBEPEHUTETa, CTPeMACh MUHMMU3MPOBATb 3aBU-
CUMOCTb OT BHENIHUX pecypcoB. [ peamusaiyun
CBOUX aMOMIIMO3HBIX IIeJIeil OHY TIPOJOJDKAIOT TIPH-
B/IEKaTb TeXHO/IOTMYECKIe, PeCypCHbIE U KaJjpOBble
MOIIHOCTM TPETbUX CTpaH. ITOT reorpaduyeckuit
" 5KOHOMMYECKNII KOHTEKCT IpefiocTaBasgeT Acco-
IMalMy YHMKA/IbHbIe BO3MOXKHOCTH /I HAyYHOTO
Y TEXHOJIOTMYECKOTO COTPYAHIYECTBA.

B to >xe Bpems ctpanpl ACEAH crankuBaroTcs ¢
pAnoM Bb130BOB. OHVM 13 Hanbosee OCTPbIX ABJIA-
eTcs mpob/IeMa «yTeYKy MO3TOB» — SMUTPALVIA KBa-
nMuQULIPOBaHHBIX KafpOB B 00/Iee pa3BUTbHIE CTpa-
HbI, YTO TOPMO3UT PA3BUTIE HAYYHOTO IIOTEHIIMAA
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pernoHa. Enje ofi11H BbI30B CBsA3aH C 3a/Jep>KKOI ITpo-
Ijecca KOMMepILanusanuy (peanysalym Ha PbIHKe)
TEXHOJIOTUII, YTO IPUBOAUT K OTCTABAHUIO CTPaH
IOro-BocTouHoit A3uu B MMUPOBOI TeXHOMOTMYe-
CKoit ToHKe. [laHHY10 ITpo6/IeMY CBSA3BIBAIOT C OTCYT-
CTBMEM TapMOHM3AIMY HAallMOHA/IbHBIX IaTEeHTHBIX
CHCTEM J HECOBEPLIEHCTBOM MEXaHM3MOB 3alIUThI
MHTE/IeKTya/IbHON cobcTBeHHOCTH (Hanee — VIC).
OcnosHas npo6nema ACEAH - 3710 T0, 4TO TeX-
HOJIOTMYECKMIA, TIPaBOBOI, SKOHOMMYECKUIL U KY/Ib-
TYPHBIII pa3pblB MeX]y TOCYAapCTBaMy TOPMO3UT
COBMECTHBIII TEeXHOJIOTMYECKMII Iporpecc obbenu-
HeHuA. OnpefieneHHble CTPaHbl IPEIATCTBYIOT IIPO-
LjecCy IPUHATHA PeTMOHAIbHBIX TOMUTIYEeCKUX WU
IIPABOBBIX pelIeHNIl, e/ 3T pelleHNs IpOoTUBO-
peyar MX KylIbType WIM TIpaBy. B aTumx ycmoBusax
ACEAH BBIHYXJeH HpPUMEHATb TIMOKNe MeTOHBI
MHTeTpallMy, KOTOpble MO3BOJAT YYUTHIBATb pas-
MNYMA B YPOBHE 9KOHOMUYECKOTO U TeXHO/IOTMYe-
CKOTO pasBUTH y4aCcTBYOLIMX B Hell cTpaH. [Togo6-
Hble MHCTPYMEHTBI TaKOKe YKPeIAT COTPYAHNYECTBO
C KPYIIHBIMM T€XHOMTOTMYECKIMM JTUIePaMI.
VccnenoBanne NOHATUA «TMOKME METONbI MH-
Terpauym» ClefyeT HadyaTb C MpUIIEAIINM U3 Ipa-
Ba EBpomeiickoro corwsa (manee - EC) tepmmna
«IIpOJBMHYTOE COTpyHEHMYeCTBO». IlpopgBuHyTOE
coTpysHmMyecTBo npuuuio B mpaBo EC BmecTe ¢
AwmcreppamcknuM poroBopoMm' B 1997 1. CornacHo
3TOMY IIOHATUIO, TOCY/IApCTBA — YWIEHDbI MHTETpaL-
OHHOTO O0OBEVHEHVSI MOTYT B HEIIOJTHOM COCTaBe
HPOJOLKNTD Oosiee YITyOlIeHHOe COTPYHUYECTBO,

! Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European Communities
and certain related acts, signed at Amsterdam, 2 October 1997. - OJ C 340. 10/11/1997. P. 0001-0144. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:11997D (accessed date: 22.02.2025).
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Ha KOTOpOe JIPyTHe TOCYAapCTBa-4IeHbl He TOTOBBI
noiity. OfHAKO IOHOOHBIN BUJ COTPYLHMYECTBA
HPUCYTCTBOBAJ B IpaBe EBpormerickux coobiecTs
VI PaHblIle, O YeM CBUJICTEIbCTBYET COTPYIHNYECTBO
B paMKax benmokc.

[16xo0e COTPyAHNYECTBO 3aTparuBaeT He TOIbKO
0oree TeCHOe COTPYAHMYECTBO MEXJY CTpPaHAMU,
HO U MOXKeT OpMMPOBATHCS B BUfIEe OCOOBIX ITpa-
BWJI /I OIIPEfIe/IeHHbIX CTPaH 110 IPMMePY IPaKTU-
KV U3DBATHA U3 IPABWI II0 OTHOLIEHMIO K OIIpefe-
JIeHHBIM TocypapcTBaM-4ieHaM B mpaBe EC [Bokka
2002:7]. HekoTopsle aBTOPBI TaK)Xe OAYEPKIBAIOT,
4TO B HEKOTOPBIX C/TydYasx IieslecoobpasHee OyzmeT
OTXOIUTDb OT JKECTKMX IIPAaBOBBIX HOPM B CTOPOHY
6omee rmbxyx 1 MArKux popm nnTerpauny [Harstad
2006:21]. B Hacrosmieit paboTe aKLjeHT CfielaH Ha
usyuenue rub6kux popm nnrerpanyu ACEAH B 06-
JIACTY HAYKM, TEXHOIOTWIL ¥ MHHOBALIWIL.

VcTopuyeckie acmeKTbl PasBUTUA MeEX[Y-
HAapOJHO-NPAaBOBOTO  COTPYAHMYECTBA  CTpaH
ACEAH B cdepe HayKku, TeXHONIOTYII ¥ MHHOBA-
1107078

B 1967 1. 6blma nognucana baHrkokckas fexia-
palys, KOTopas Craja y4pefuTe/lTbHbIM JOKyMeH-
toM ACEAH. B Hell ykasaHbsl OCHOBHBIe cepbl
COBMECTHOI [IeATe/IbHOCTY, BK/II0Yas HayKy M TeX-
Hozmoruy. Ha ToT MoMeHT Accoumanus mpejcras-
nAna u3 cebsA IMONMUTUYECKYI0 TPYIIY FOCYHapCTB
I0ro-Bocrounoit Asun. B pamxax xaxpjoit n3 cdep
ACEAH cdopmmpoBaa 1o MoCTOSHHOMY KOMUTe-
1y. B ux uncrno B 1971 r. Bowen Komnrer B 06mactn
HayK! 1 TexHosoruit. Komurer cocrosn us crenma-
JIMCTOB U TIPEfICTaBUTENEN TOCYAAPCTB U BBIIIOTHAI
KOHCY/IbTaTVBHbIE QYHKIINIL.

C camoro Hayasa 60/IbIIOE BIVAHME HA HAYYHO-
TEXHOJIOTMYECKOe COTPYIHUYECTBO MEXJY TOCy-
flapCTBaMM-4/IeHaMJ OKa3bIBajio TO, YTO IO KOJIU-
4eCTBY CPeJCTB, BblJIe/IAeMbIX Ha CTUMYIMPOBaHME
Hay4YHO-TEXHOJIOTMYECKOTO IIPOrpecca, M KauecTBY
UX pacnpefiefieHNs CTPaHbl CUIBHO PaslInyaroTcs.
Hanpumep, Cunranyp sByseTcsi ppOHTUPOM B 9TON
JieATeIbHOCT, TaK KaK OH He TOJIbKO TPATUT 6O0/b-
IlIe OCTA/IbHBIX CTPaH Ha (PMHAHCHPOBAHME HAyYHO-
VICCTIEfIOBATENIbCKUX ¥  OIBITHO-KOHCTPYKTOPCKUX
pabot (nanee - HMOKP; cBbime 2 % BBII B cpaBHe-
Huu ¢ 1 % u MeHee BBII B gpyrux crpaHax), HO 1 uc-
HOJb3yeT CaMmble IepefioBble NPAKTUKY B OOIACcTI
3¢ eKTUBHOTO yIIpaB/IeHNs eHeXXHBIMI CPeICTBa-
Mmu [Dobrzanski, Bobowski 2020:2686].
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Crpanpt ACEAH cTponnu cBO0 3KOHOMUKY
Ha IIPUHLYIIE «OTBEPTOYHON» COOPKM IS I7106ab-
HBIX IIeTI0YeK JoOaB/IeHHO cTouMoCTy. [IpuHImn
IPeJIIo/Iaraet, YTo IOAUTHYECKas 37IMTa 32 IKOHO-
MMYECKYI0 «PEHTY» IIPEfOCTAB/IANa KPYIHbIM UH-
BECTOPaM BO3MOXXHOCTb MOHOIO/IM3ALIMM PBIHKA,
HO3TOMY TEXHOJIOTMY PAa3BUBAINCh TONBKO 33 CYET
KPYIIHBIX MY/IbTMHAI[MOHA/IbHBIX KOMIaHMil. Takoit
HOJXOf| TIPUBE/T K «HET€XHOJIOTMYHOMY» PasBUTHIO
sxoHoMmuky [ACEAH Ha ... 2023:388-414].

Y Manaiisum OTCyTCTBOBaIa KOMIUIEKCHAs Ha-
LJOHA/IbHAs JMHHOBAIMOHHAsA CUCTeMa, KOTOpasd
oTBevana Obl MOTPeOHOCTAM IpefIpUHMMATeNIel
CTpaHBl ¥ MOOYKfa/Ma MX K BHECEHMIO VIHHOBAIU-
OHHOrO BKIaja. B VIHJOHE3UM rocymapcTBEHHBIM
opraHaM OBIIM IIPefOCTAaB/IEHbl MCKIIOYNTENbHbIE
IOTHOMOYMSA 110 PAa3BUTUIO HAyKM U TEXHOJIOTUH,
4TO IPMBEJIO K U3/IMIIHEl 60pOKpaTU3alNy Y HU3-
KO}l KOoMMepdyeckoll orpade. TammaHp mepexun
«BENYANIIYI0 MICTOPUIO YCIleXa» 1 TeXHO/NOorndye-
ckoit TpaHchopmanmy. OFHAKO 3aTeM OKa3anoch,
YTO 3KOHOMUYECKAas CTPYKTYpa pasBuBagach He-
PABHOMEPHO, TaK KaK BO3HMKajla CUIbHAA [C-
nponopuuA B JOXO[aX HaceJleHMsd, a MHCTUTYThI
U1 obecriedeHysi MHHOBAIMIOHHOTO Pa3BUTHUA TaK
U He NOABUINCD. VITOroM aToro craio saMepijieHue
TEXHO/IOTMYECKMX NpeobpasoBanuii. Bo Brername
Hepexof] OT IPeUMYIIeCTBEHHON 3aHATOCTU B CeJlb-
CKOXO35JICTBEHHOM IIPOM3BOJCTBE K 3KOHOMIKE
IepeiOBbIX TEXHOJIOTMII Ipou3oLIen Omaropmaps
¢dabprkam 1 3aBojaM, OCTAIOLIVIMCSA B MHOCTPAH-
Hoit cobcTBenHoCTH (Intel, Apple). /Taoc, Kam6omka
U MbsHMa CTONKHYINUCH C TPYSHOIPEOSONMMbIMY
MOCTEACTBUAMI VHJOKUTANCKNX BOJH 1 BHYTPEH-
HMX noymTrdeckux nporusopeunit [ACEAH Ha...
2023:388-414].

JpaliBep pasBUTHUA Ha Iy TAX T€XHOTOTMYECKOTO
0OHOBJIEHNA TOCYAPCTBA-Y/IEHBI IIOIbITA/INCh OTBI-
CKaTb B JIOITOCPOYHOM IUIaHMpOBaHuMM. B 1997 1.
crpanbl ACEAH ¢opmanusoBanyu HaiifieHHOe UMM
BU/JIEH}E Pa3BUTH, TOBBIIEHVS 9P HeKTUBHOCTI 1
yrIyOneHus uHTerpanym Ha nepuop go 2020 r., Ko-
Topoe Tak u HazBanu Bupgenne 2020 (Vision 2020).
B obnmactu Hayku M TeXHONOTMII OBUIO NIPUHATO
pelieHye menaTb 6ojee MPOYHBIMU U AuBepcudu-
LVPOBAaHHBIMU y3bl COTPYHHMYECTBA MEXJy Ha-
YYHBIMM LIeHTpaMy, 00ycTpanBaTh HayYHO-TEXHO-
JIOTMYECKYI0 MHQPPACTPYKTYpPy, IaPMOHM3UPOBATH
HaIlMOHA/IbHbIE IIATEHTHBIE CHUCTEMblI (CM. pasjien
«Cosganue marertHon cucrembl ACEAH Ha 6ase
HAIVIOHAJIBHBIX CUCTeM» HIDKe). s BocTyDKeHms
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JOJITOCPOYHBIX CTpaTermyecKux ueneil BupeHn:
2020 B 1997 1. 6bIT MOAMNCAH TIEPBbIIl CTpATeru-
YeCKMil JOKYMEHT — XaHOMCKMII IUIaH HEeNCTBUIA
(mamee — XIIIT)*. On 6bUT paccymMTaH Ha HATD JIET
(c 1999 mo 2004 r.). OCHOBHBIMM 3afjlayaMyi IIJIaHA
B 00/IaCTM HAyKV M TEXHOJIOIMII CTaja MHTEHCHU-
¢brKanua B3aMMOJENCTBMA B TOM, YTO KacaeTcs
pasBuTus MHQPACTPYKTYphbl, MaCIITAOMPOBAHMSA
HAyYHBIX CeTell, NPOBeleHUA MCCIeSOBAHMIA, MOJ-
TOTOBK) U IEPENOfrOTOBKM IIePCOHaMa U CoBep-
LIEHCTBOBAHMA METOMOB YIpPaBjeHMA. XaHOCKUIA
IUIaH JeJICTBIUII IPOBO3IIAIIA]T aMOUIIMO3HBIE 1€/
10 PACUIMPEHNIO MHTEIPALIMIOHHbIX CBsA3€ll, HO OHU
okasamuch HepeamuctuuHbiMU. Crpanbl ACEAH
CTONIKHY/IMCb C CEpbe3HbIMM IIpobIeMamMy M13-3a
CIMIIKOM OOJIBIIOrO PaspbiBa B YPOBHAX 3KOHO-
MMYECKOTO ¥ HayYHO-TEXHOTIOIMYECKOTO PasBUTHUA.
OTO BBIHYAMWIO MX IIEPeCMOTPETb ONPOOOBAHHbIE
paHee METO[bl MHTEIPAllYIOHHOTO CTPOUTENbCTBA
U HaMe4yeHHbIe Lie/N.

B 2003 r. cTpans I0ro-Bocrounoit acconmanun
JIOTOBOPM/IUCH ITPOJBUIATBCA BIEpe], B HallpaBjle-
HIUU YITyO/eHNsA VIHTeTpalyy IIyTeM COKpalleHNs
paspbiBa B PasBUTUM MEX]Y HUMMU, OCHOBBIBAACH
Ha Tpex cTo/max (coobmjecTsax): [lomruka u 6es-
OIIACHOCTb, JKOHOMMKa, OOILIecTBO M KynbpTypa’.
Kaxzpiit u3 Hux 06beiuHsieT IpoduIbHbIe HAIPaB-
JIEHNA U MEeXaHMU3MbI cOTpyfHMYecTBa’. COMmDKeHMe
B 00/1acTy HayKM, MHHOBALWIT M TeXHOJOIMil (#a-
nee — HVIT) usHava/gbHO CTMMY/IMPOBAIOCH B paM-
Kax Tpetbero CoobuiectBa — OO1[ecTBO 1 KYIbTYpA.

Co BpeMeHeM CTajo OYEBU[HBIM, YTO HEKOTO-
pole crpanbl ACEAH npopsuraroTca K co3fjaHMIO
COBPEMEHHOV S5KOHOMMKM 3HAUNUTEIbHO ObICTpee,
4TO HO3BOMAET UM Oornee 9 GeKTUBHO YIIyOMATD
VHTETPALVI0 MeXAY co00ii. ITu rocyfapcTsa Ipo-
ABJIAIOT MHTEPEC K TEXHONOTMYECKOIT TpaHchopMa-
LIV, OTIMPASICh He TO/IBKO Ha COOCTBEHHBIN HAYYHbII
U MHHOBALVIOHHBIN NOTEHLMAA, HO M IIpUBJIEKasd
nHOoCTpaHHble MHBecTuuuu. Ilostomy B 2010 T
B T. Kpabu, Tannang, 6bl1a IpoBefieHa BCTpeda Mex-
Ly TIPEfiCTaBUTEIAMM ITOCYAPCTBEHHOTO, YaCTHOTO
U aKaJeMM4YecKoro CEKTOPOB TOCY/lapCTB-4/I€HOB
C IpuBJedeHMEeM BHEIIHMX IIaPTHEPOB, B YacTHO-
ctu u3 EC. Ona npourna npu nogpep>kke Komurera
o Hayke u TexHonornsamu ACEAH. Ha cpesne 6bumm

2 Hanoi Plan of action. Hanoi Vietnam.
Transnational_1998hanoi.pdf (accessed date: 01.02.2025).

15.12.1997.

HpOpUCOBaHbI BujieHre u ponb Oypymero HIUT.
HaiizieH sxenaTenbHbIl 6aTaHC MEXIY KOHKYPEHLIU-
el 1 pasBUTMEM dYe/loBedecKoro Kammrtana. Ompe-
file7IeHbl OCHOBHBbIE HAIPaB/IEHUA UCCIIelOBAHMIL,
U cHOpPMY/IMPOBAHBI IPUHLMIIBI pa3BUTHsA. BoiOpan
Kypc Ha pa3pabOTKy MeXaHM3MOB IPMBJICYEHV K
¢unancuposannio HUT KpymHBIX CTEMKXO/AEpPOB.
[1aBHBIM pe3y/lbTaTOM IPOBEJEHHOIO COBEIaHMUsA
CTaJll0 pelleHye O IIOATOTOBKE IIaHa MECTBUIA
ACEAH B nenax passutud Ha 2012-2015 rr.

Yepes Bech mnan perictuit ACEAH po 2015 .
KPacHOJ HUTbIO IIPOXOAMUT IAPMOHM3ALUA IIPABO-
BbIX HopM, perymupytomux HIVOKP. Opnospe-
MEHHO IIPHOPUTETHOE BHMMaHMe obOpalaercs
Ha OCBOEHJ€ HOBbIX T€XHOIOTUII C IOMOIIbIO YacT-
HOT'O CEKTOpa. BriocmefcTBuy nopep>Kka 4acTHOTO
CeKTOpa I OII0pa Ha HEro CTaHYT OCHOBOII OypylIe-
rO CTpaTern4ecKoro MapTHEPCTBA MEXMY Tocynap-
CTBaMM-4/IeHAMM.

C 2015 r. obmactp HUT nepenocurcs B IKoHO-
Mumueckoe coobirectso ACEAH (manee — 9CA). Ee
priaouenne B DCA osHayvaet, yto orHbiHe ACEAH
cmotpurt Ha cdhepy HUT xak Ha mpoayKT SKOHOMU-
YeCKOJl VIHTErpalMy, a He COLVMAIbHON ITOTUTUKN.
Ha wuHTerpanyoHHOM YpOBHE II€pPBOOYEPENHBIM
CTaHOBMTCS CO3JlaHNe OTaTONPUATHBIX YCIOBUIT 1A
VMHHOBALVIOHHOTO KallMTajaa ¥ OJAPEHHbIX JMYHO-
creit. Ha rocymapcTBeHHble CTPYKTYPbI BO3/IaraeTcs
OTBETCTBEHHOCTD 33 COBEPIIEHCTBOBAHNE TEXHOTIO-
TMYeCKOl MHPPACTPYKTYPBI U YKpeIUIeHVe OTeH-
11712 HAyYHBIX YYPEXIeHUI.

CornacHo mmaHy peiictemit Ha 2016-2025 rr.,
ACEAH pomkeH 3aBepIINTb CO3[jaHMe IIPAaBOBOI
9KOCUCTEMBI, OOJIervyamomieli 4YacTHOMY CEKTOpPY
cos3jaHye, HOBbILIeHMe 3PPEeKTUBHOCTH, Iepera-
4y ¥ KOMMepuuanusanuio Ttexnonorui. Hapapy
C 3THM TIPEyCMOTPeHO (POPMUPOBaHME IUIOLIA/KI
I COTPYAHMYECTBA IIpefIpUMHMMATENeNl ¥ Iap-
THEPOB 110 HAL[MIOHATIbHOJ TEXHOIOTMYECKON VHMU-
unatuse (manee — HTU). B miane menaerca akieHT
Ha IOJAJep)KKe MAajoro M CpefHero OusHeca A
HOBBLIIIEHNA UX KOHKypeHTocrmocoOHocTn. Hame-
YeHO IIpOBefieHNe 00MbLUIOro 0O6beMa MepoIpus-
TUI1, UMEIOIIUX 11€/Ibl0 BbI3bIBATh MHTEPEC Hacerle-
HUA U, TIPeX/Jie BCErO MOJIOJIEXU, K HAayKe U MUPY
TEXHOJIOTUIL.

URL:  https://www.icnl.org/wp-content/uploads/

3 ASEAN: Declaration of ASEAN Concord ii (Bali Concord ii). The ASEAN Secretariat. URL: http://www.asean.org/news/item/
declaration-of-asean-concord-ii-bali-concord-ii (accessed date: 01.02.2025).
4 FAQ: Cammut Poccunsa-ACEAH. r. Coun. 19-20 mas 2016 r. URL: http://russia-asean20.ru/docs/about/fag.html (accessed

date: 01.02.2025).

54

MockoBcKuii JKypHan mMexayHapoAHoro npasa

«1.2025



Mark L. Entin, Andrey A.Vadov

INTERNATIONAL ECONOMIC LAW

Accoumanus rocygapcts I0ro-Boctounoit Asun
OCYILIeCTB/IsAET cOTpyAHMYecTBO B obmact HTU ¢
K/TI0YeBbIMY MEX/IYHapOIHBIMM ITApTHEPaMU Yepes3
pabouyie TPyNIbI, KOMUTETBI ¥ APYyTHe CHELMaIn-
3MpOBaHHbIE CTPYKTYpPbl. AccolMaliysA MOMb3YeTCs
PasIMYHBIMU IO CBOEMY (PYHKLMOHATy MeXaHMU3-
MaM# COTPYJHMYECTBA C BHELIHMMM NapTHEPaMIH,
XOTA NOCTIEIHMUM JjaeTcA OOIbIle IPOCTPAHCTBA I
YKpeIUIeHUsA CBOMX No3uuuii B pernone. HecmoTps
Ha TO 4TO Accolualus He sABJAeTCsA TeXHONornye-
CKUM JUEPOM, ¥ 6ara>k MHHOBALMOHHbIX PeLIeHN
y Hee OTHOCUTE/IbHO OefleH, OHa CII0OCOOHA CO3/jaBaTh
I0-HACTOSAIIEMY IIPVB/IEKATe/IbHYIO IIPAaBOBYIO 0asy
He TOJIbKO J/I BHEJIPEHNA 9TUX PeIeHNIT, HO U I/
co3panys MHGPACTPYKTYPhI, HEOOXOAMMOI /IS UX
paspaboOTKy ¥ IIOC/IeAYoIell KOMMepIaIu3aL .

B EBpasniickoM 3KOHOMMYECKOM com3e (fa-
nee — EADC) coTpyfHMYECTBO C TPETbUMMU CTpa-
HaMI B OCHOBHOM BeJIeTCA 110 IMHUM 3aK/IT0YeHM:
TOPrOBBIX COITIAIIEHMII M MeMOPaHZYMOB O B3a-
uMonoHnManny. Ilpu sToM moCIefHME OOBIYHO
BKJIIOYAIOT B ce6s1 CO3/JaHMe COBMECTHBIX KOMVICCHIA,
pabouyX IPYII, KOMUTETOB U APYIUX CIEIMATN3NU-
poBaHHBIX CTPYKTYp. B obmactu HTU npu saxto-
YeHMM TOPTOBBIX COIVIALIEHMII UM MeMOPaHJYMOB
EASC orpannymBaeTcs MUIIb BOIPOCAMM 3AIUTHI
VIHTEJIEKTYa/IbHOM COOCTBEHHOCTU U Perylnpo-
BaHMeM LMPPOBOI SKOHOMUKU. B TO Xe BpeMs B
MEMOpPaHJyMaX, KaK IIpaBMU/IO, HPONUCHIBAKOTCA
3ajja4y 10 IpoBefeHN0 GopyMoB, KoHpepeHImii,
CEMMHApOB ¥ KOHCY/IbTALMII C ydacTHeM Ipef-

craBuTeneil 6usHec-coobuect. Takum o6pasom,
HayYHO-TEXHOJIOTMYeCKOe COTPYJHMYECTBO C Tpe-
oMM cTpaHamMu B EASC, kak mpasuio, orpa-
HIMYMBAETCA 3aMHTEPECOBAHHOCTBIO CcaMmMx Ous-
Hec-coobmecTB. B To BpeMA Kak Ha BCTpedax ¢
IPEfiCTABUTENAMM TPETbUX CTPAaH OOBIYHO He 3a-
TparMBaeTcsA BOIPOC IPOBEEHNUA COBMECTHBIX
npoekTos B obmact HTL.

C p#pyroit CTOpOHbBI, B paMKax JeKlIapaiun
EASC 2030+° manupyeTtcst chopMupoBarh «ob1iee
IPOCTPAHCTBO KOONEPAIMOHHOTO B3aMIMOAEICTBIA
Y COTPY[JHINYECTBA B Cpepe TeXHOIOINIECKOro pas-
By, OHUM 13 Pe3y/IbTaToB eK/IapaLyi mpey-
II0/1araeTcs «IIPUHSATYE U peausalyy paMOYHOM
CTpaTernyecKoli IporpaMMbl HayYHO-TEXHNYECKOTO
passutus EASC». Beuno 651 1jennecoobpasHo B pam-
Kax JaHHOIT IIPOrpaMMBbl IIPOIINCATh CIIOCOOBI U Me-
XaHU3MBI COTPYAHUYECTBA C TPETBUMMU CTPAHAMIA,
nepennmas onblT ACEAH no ncnonp3oBannio pas-
JINYHBIX MEXaHN3MOB COTPYAHIYECTBA C BHEITHUMMU
IapTHEPaMI B 3aBUCHMOCTI OT IIOCTaBJICHHBIX Iie-
JIeil, TPeMMYILEeCTB U BO3MOXHBIX yTPO3.

CormocraBieHne 3aay, KOTOpble CTaBWIA TIeper
co6oit ACEAH po 2015 1, ¢ Tem, Kak oHa Gpopmy-
JMpyeT UX ceropHsA (cymmupyemoe B mabn. 1),
yKas3blBaeT Ha TO, 4TO Accolyanys KapAMHATbHO
cmectmna Gokyc Ha GopMupoBaHIe KOMIIIEKCHOI
MHQPACTPYKTYPhI B cpepe MHHOBALWIL, HAyKH, 00-
pasoBaHVA ¥ MEXAYHAPOZHOTO COTPYSHUYECTBA
[Osxkmruna 2021:338-343].

Tabnuya 1

Hesmenvrocmv ACEAH 6 obnacmu HayKu, mexHonoeuii u uHHO8auull

JesmenvHocms ACEAH 0o 2015 a.

JesmenbHocme ACEAH 8 2016-2025 22.

BbisiBneHme 1 pa3paboTka NPOEeKTOB C pa3Ae/ieHnem 3aTpar yepes
MOAKOMUTETbI MO 3aTpaTam; BbifB/EHME 1 MOVNCK COOTBETCTBYIOLLMX
KOMMEPYECKIX BbI30BOB COBMECTHO C YaCTHBIM CEKTOPOM

CospaHue cucTem NoAAEePKKU MHHOBALIMI /151 NOOLLPEHUS
11 YNPaBNEeHNA PErMOHaNbHbIMY COBMECTHBIMU NPEANPUATUAMM

[apMOHM3aLMs NPABOBOTO PEryMpPOBaHUA AN CTPATENMYECKOTO
napTHEPCTBa B 0611aCTV NCC/IEA0BAHNI U Pa3paboToK 1 PasBUTUS
TEXHOJIOTUN C YAaCTHBIM CEKTOPOM; Nepeaaya ! NprMeHeHne
TEXHONMOTMYECKMX HOY-Xay Ha byiaro cooblecTsa

FapMOHmsauvm npaBoOBbIX HOPM B obnactu 3alnTbl Npas
I/IHTeJ'IﬂeKTyaJ'IbHOM CO6CTBeHHOCTb, MeXaHM3MOB pacnpeneneHna
PUCKOB U1 BbIroA A1 COBMECTHOro COTPYAHMYECTBa 1 nepefayn
TEXHOMOTNI mMexnay LeHTpaMm nepenosoro onbita

Pa3BuTie HayYHO-TEXHUYECKOTO COTPYAHNYECTBA C BHELIHUMM
napTHepamu

Pa3BuTMe Hay4YHO-TEXHNYECKOrO COTPYAHMYECTBa
C BHELUHVIMU NapTHepamu

Peanusauna nHULMaTVB akajeMnyeckoil MOGMIbHOCTY, MPOrpamMmm
CTUNEHANIA 1 AOMNONHUTENBHOTO 06Pa30BaHNA AR CTYAEHTOB,
nccnefoBaTeneil U yyacTHUKOB; CTaHAapTu3auma B chepe
obpazoBaHuA

[oBbilweHne 0CcBeOMAEHHOCTUN rpa*xaaHCKOro cekTopa

> Jleknapauua o fanbHelnLem pa3BUTM SKOHOMUYECKNX NPOLIECCOB B paMKax EBpasniickoro sKOHOMMYECKOro coto3a
[0 2030 r. n Ha nepuop fo 2045 r. «<EBpasnncKknii SKOHOMUYECKNIA NyTb». 25 gekabpa 2023 r. URL: https://docs.eaeunion.

org/documents/165/7894/ (nata obpalyeHus: 01.02.2025).
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CBo0Oo/ia MCCIeNoOBaHMii M MHHOBAIMIL KakK
9acTh CBOOOTBI TEPeNBIDKEHUS PabOTHUKOB
M KammuTana

B ACEAH wusHauambHO CBOOOAY [BVDKEHVIS
HpefycMaTpuBanu s «KBaIMGUIMPOBAHHOIM
pabodeil cuibl», KOTOpasg COCTOANA U3 «IIPefCcTa-
BUTeNENl [IEIOBBIX KPYTOB» U «0CO00 OfapeHHBIX
mmaHocTel» [Poroskun 2010:59]. B 2012 1. 6b110
HOJAINICAHO COITIAIIECHNE O TIepefBIDKeHNN (usn-
veckux /mmi’. OHO 06CIY>KUBAIO MHTEpeChl Ou3He-
ca ¥ TOProB/aM. B 4acTHOCTY, MM yCTaHAB/IMBAIOCH
[IpaBO Ha BPEMEHHbINI Bbe3]]. BmecTte ¢ TeM B HeM
OTCYTCTBOBA/IM TIOJIOKEHNA O IePeBYDKEHNN Offa-
PEHHBIX TMYHOCTEN WV MHON paboydeit CUJIbL.

Tem He Mmenee B panbHerimiem ACEAH mpose-
Jla OTPOMHYI0 PaboTy 10 obecreyeHNo CBOOOMBI
HepeaBIDKeHNsT  KBaIMQUIVPOBAHHO!  pabodert
cunbl. Ee pesynbratom cramm CornameHnus o B3a-
VIMHOM IIPVM3HAHNMY KBaIMPUKALVIL IO BOCbMY pas-
HbIM pabounm crenuanbHocTsAM (ASEAN Mutual
Recognition Arrangements)’. Cormacao Coramre-
HMAM, KBalIU(UIUPOBAHHBI COTPYAHMK, XKEak-
Vil IIlepeexaTh paboTaTh B PYTYIO CTPAHY, NMeeT
IPaBO 3aPerUCTPUPOBATHCA B EITHOM peecTpe Ipo-
(beccroHanoB 1o ero crenyanbHOcTH. Cornamenns
HO3BOJIAIOT eMy 0e3 perncTpanuy B HallMOHaIbHBIX
CUCTeMax APYIMX CTPaH yCTpaMBaThcsA Ha paboTy
10 CBOE€II CielaabHOCTH.

3aperncTpupoBaHHOMY B CHUCTEME COTPYRHUKY
[PEOCTABIAETCA CTATYC «3aPEerMCTPUPOBAHHO-
r0 MHOCTPAHHOTO CIIeI[MalNCTa» B OpraHax CTpaH
npe6piBanusA. C OIHOM CTOPOHBI, 3TOT CTaTYC
He IO03BOJAET CIELVAMICTy CO3aBaTb COOCTBEH-
HYI0 He3aBUCHMYK IpPAKTUKy 0e3 permcrpaunuu
B HAIMOHA/IbHBIX cyucTeMax. C [pyroil CTOpOHBI,
OH MMeeT IpaBo paboTaTh B CTpaHe IpeObIBaHMSA
B COTPYJHMYECTBE C MECTHBIMM HPAaKTUKYIOUVIMI
crenyamcramy.  KoopAayMHalMOHHBIE KOMMTETBI
ACEAH, 3anuMaromyecst Borpocamu obecredeHns

Cornamennit 0 KBaMpUKayAX, CTPEMATCA UJieH-
TOULMPOBATD ¥ YCTPAHUTh HPOLEAypHbIe Oa-
pbepbl uepe3 AMIUIOMATHYeCKMe WHCTPYMEHTBI
ACEAH. CTpyKTypHO TaKue KOMUTETbI COCTOAT U3
HAIVIOHA/IbHBIX TIPefICTaBUTeNell MOHMTOPUHIOBBIX
KOMUTETOB, KOTOpbIE, B CBOI O4epefib, CO3[AI0TCA
rOCYJApCTBaMM-WIEHAMM CaMOCTOATeNbHO. Mo-
HUTOPUHIOBble KOMMTETBI 3aHMMAIOTCS TOffIepK-
KOJI 11 Pa3BUTIEM PeecTpoOB crienuaanctos. JIroObie
IPOTMBOPEYN 1 CIIOPbI PEIIAIOTCA B COOTBETCTBIUM
¢ nmportokonoM ACEAH o pacuimpeHHOM MexaHU3-
Me paspelleHNs CIOpOB®, OCHOBAaHHOM Ha aHIJIO-
CAaKCOHCKIX MeTOJaX paspelleHs CIIOpOB.

YKkasaHHbIe COITIAIIEHMA IIOKPBIBAIOT TONBKO
BOCeMb clelinanbHocTelt, noaromy ACEAH paspa-
6otan CraHZApTU3MPOBAHHYIO CUCTeMY KBamudu-
kari (Qualifications Reference Framework; ganee —
CCK)’, xoropas obecreumBaeT COTPYAHUYECTBO
MeX/y HallMOHAJIbHBIMU CHCTeMaMy KBannuka-
Mt TI0 CHeIMANTbHOCTAM, He OTHECEeHHBIM K Befie-
HUIO YKa3aHHbIX Bbllle Cormamennit. CTaHgapTu-
3UpOBAaHHAA CUCTeMa KBa/MMPMKALUI peanrnsyeTcs
yepe3 HaJHALMOHA/IbHbI KOMUTET U TOZOTYETHBIE
eMy HaIlMOHa/IbHbIe KOMUTETbI, KOTOPbIE CO3[AI0TCA
rocygapcTBamu-uieHamy. COOTBETCTBEHHO, HAllU-
OHa/IbHBlE KOMUTETBI COOMPAIOT JaHHbIE O HAIMO-
Ha/IbHBIX CTaHJAPTaX KBAIMPUKALMU ¥ NepefaroT
ux B xomuter CCK, KOTOpbIII ompefenser pasiu-
4y MEXy HYMMY, IOAbICKMBAET JIy4Ile peleHns
Y peKOMeH/TyeT VX /i BHe[peHMsA B HaI[VIOHAJ/IbHbIE
cucrembl kBanmuoukanyu. [Ipucoennuenne k CKK
HOCUT HO0OpOBO/IBHBII XapakTep. [ocyzapcTBa-de-
HBI MOTYT He IIPUCOEVHATBCA K Hell, eCTIM CUUTAIOT,
4TO YITyOJIeHMe MHTerpalyii B JaHHON 06/1acTy MO-
KeT HaBPeIUTDb MX IKOHOMIUKE.

[IpepncTaBuTen  9KCIEPTHOIO  cOOOIIECTBa,
B vactHocty Jlan Bym, cpaBHMBas cBobopy mepe-
neykennsa B EC u ACEAH, BepHO yka3bIBaerT, 4TO
B YC/IOBMAX OYEBUHOTO SKOHOMIYECKOTO Hepa-
BEHCTBA MEXJY CTpaHaMyu AcCCOLVAIMM I0XKHO-
a3MaTCKMIl IOAXOf MMeeT OoJblle IIPeMMYLIeCTB

¢ ASEAN: Agreement on the Movement of Natural Persons, Phnom Penh. Cambodia. 19 November 2012. URL: https://
asean.org/wp-content/uploads/images/2012/Economic/sectoral_aem/service/agreement/ASEAN%20AGREEMENT%20
ON9%20THE%20MOVEMENT%200F%20NATURAL%20PERSONS.pdf (accessed date: 01.02.2025).

7 TonHbIN CNMCOK cornalleHnin MoxHo HanTy 3aecb: ASEAN: Mutual Recognition Arrangements. — ASEAN. URL: https://in-
vestasean.asean.org/asean-free-trade-area-agreements/view/757/newsid/868/asean-mutual-recognition-arrangements.

html (accessed date: 01.02.2025).

8 ASEAN: Protocol on Enhanced Dispute Settlement Mechanism, Manila, the Philippines. 20.12.2019. — Centre for interna-
tional law of National University of Singapore. URL:https://cil.nus.edu.sg/wp-content/uploads/2022/09/2019-EDSM.pdf (ac-

cessed date: 01.02.2025).

® ASEAN: Qualifications Reference Framework. - ASEAN. URL: https://asean.org/our-communities/economic-community/

services/aqrf/ (accessed date: 01.02.2025).
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TI0 CPAaBHEHUIO C €BPOIIEVICKIM, IJie CTaBKa Clle/llaHa
Ha JOCTVDKEHME IIOTHOM CBOOOMBI NepefBIDKEHNA
BCeX Kareropuit pabotnukos [Lan 2022]. [leiicTBu-
TeIbHO, 0OMEH 3HAHUAMY ¥ OIIBITOM IIOTIOKUTENIb-
HO B/IMsACT Ha HayYHO-MHHOBAI[VIOHHBII IOTEHIIMAT
CTpaHBI, BMECTe C TeM CHATHE BCEX 3aKOHOJATeNIb-
HBIX M TEXHUYECKUMX 0apbepoB MOXKET IPUBECTH
K HEKOHTPO/VMPYEMbIM IIOTOKaM M, COOTBETCTBEH-
HO, «yTe4Ke MO3TOB».

Bonee Toro, Te rocygapcrsa, KOTOpble BBICTPO-
WM TIPOABUHYTYI0 CHUCTEMY 5/leKTPOHHON BU30-
BOJI HOANEPXKKM, MMEIOT MPeUMYIeCTBO IIpU Op-
TaHN3aLMM MUTPAlMM OJAPEHHBIX JIMYHOCTEIL.
Bo-nepBbIX, OHM MONMYYAIOT B CBOE pacHOPsDKeHMe
HeoOXOMMYI0 MH(POPMALMI0 O MUTPALVIOHHBIX
HOTOKaX. Bo-BTOpBIX, udpoBas cucreMa BU30BOI
HOZIEPXKKM NO3BOJIAET 0O/IETIUTD HOTy4eHVIe BYU3bI
U1l MHOCTPAHHBIX MCCIIEfoBaTeNell ¥ 9KCIepPTOB.
B-TpeTbux, nMest faHHbIE 00 0000 OfAPEHHOI TNY-
HOCTM, TOCYAApCTBEHHBI/I OPraH MUTPAllMM MMeeT
BO3MOXXHOCTb IIPEIOKUTD SKCIEPTY TePCIeKTUBbI
IO TPYAOYCTPONCTBY B CTpaHe MMM O(QOPMIEHNIO
TPaHTa Ha VICC/IElOBAHMeE, YTO YACTUYHO paspeliaeT
npo6yeMy gepuiyTa BBICOKOKBAaMUPUIMPOBAHHBIX
KaJpoB.

OpHako mOC/IefHee CIOBO B MHOTOYK/IA/[HON
peraMeHTanuyu CBOOOABI IepelBIDKEHUs pabdorT-
HukoB B pamkax ACEAH, xoneuHo, emle He cka-
3aHO. PaccMaTpuBaioTcs camble pas/MuHbIe Hpef-
noxeHuA. Tak, B uccaefoBaHmy 1abopaTopun
[nennpl KpocamHr BBIIAYMBAIOTCA JJOCTOMHCTBA
CO3JaHMA eIMHOTO CTYAEHYECKOTO BU3OBOTO JOKY-
MmeHta [Atherton, Crossling, Shuib, Azizan, Perring,
Gibbs, McDermott, Jr 2020:18-34]. Viges nokymeHTa
3aKJIIOYAeTCA B TOM, YTO CTYHEHTBI NOMY4YaT BO3-
MOXXHOCTb OOPMUTD eAUHYIO CTY/IeHYECKYI0 BU3Y
ACEAH pna nepemelnieHus Mo TeppUTOPUM TOCY-
ApCTB-WIEHOB. barofaps sToMy OHM CMOTYT yd4a-
CTBOBATb B PETMOHA/IbHBIX CTY/IeHYECKVX IPOEKTaX,
o6y4arbcs B ipyrux ynusepcurerax ACEAH B no-
pAZKe CTY[eHYeCKOro oOMeHa WM B COOTBETCTBUM
C ceTeBBIMM OOpPa30BATEIbHBIMY IIPOrpaMMaMIu,
a TaKKe Iy TElIeCTBOBATD B MHBIX 00Pa30BaTeIbHBIX

nenax. OpHoBpeMenHo cTpanbl ACEAH momyvar
eMHOO0Opa3Hble U JOCTOBEPHBIE IaHHBIE 00 VX IIe-
peaBIDKEeHMAX /1A MIOCIeYIOIero aHaam3a.

AHaJIOTMYHYI0 ~ MHUIMATUBY  OOyMBIBAIOT
B ACEAH p14 nooujpenns BHyTpeHHe MUTpALIUI
VICCTIeNiOBaTeNell M BBICOKOKBAIMUIVMPOBAHHBIX
coTpynHMKOB. OIHAKO 1 B 9TOM CTy4ae BCTaeT IK-
3UCTEHIMA/IbHBII BOIIPOC O IIpOo6/IeMe «yTe4KI MO3-
ros». [l ee kynuposauus ctpansl ACEAH o6pa-
I[AIOTCA K ONBITY Pa3BUTBIX CTPAH B HaIeXK/le TakKe
BOCIIO/Ib30BATLCA TEMU IIPENMYILeCTBAMMU, KOTOpPbIe
flaeT MOCTIeIHUM CBOOOJA MEPeNBIDKEHMA YYeHBIX
U MccneoBarerneit. Bo-nepBsIx, 11dpoBble CHCTEMBI
TaKUX CTPaH MMEIT BO3MOXKHOCTb cOOMparh enu-
HOOOpa3Hble 11 TOCTOBEPHBIE CBEIEHVISI O MUTPALIUN
BBICOKOKBaMM(UIMPOBAHHbIX KapoB. [laee Ha oc-
HOBe aHa/mM3a OONBIIMX JAHHBIX TOCYJAAPCTBEH-
Hble U HaJHAIMOHA/IbHbIE CTPYKTYPbI ONPENETIAI0T
Hpo6/IeMHbIe TOUKY ¥ IPMHMMAIOT IPEBEHTUBHbIE
Mepbl. Bo-BTOpBIX, MMM CO 3HaHMEM Jiefla BefieT-
C TPaHTOBaA NONUTUKA ¥ IONUTHMKA BOB/IEYEHMs
B CBOY MCCIIEfIOBATe/NbCKIE IIPOEKTBI MIHOCTPAHHbIX
crienyanucToB. TouyHo Takke, nmonaraioTr B ACEAH,
Mo/ OBl TIOCTYIIATh U FOCYAapCcTBa-wieHbl. Teope-
TUYeCKY Hay4uHble eHTpbl ¥ Gpoupabl crpan ACEAH
MIMEIOT BO3MOYKHOCTD BBIfJaBaTh COBMECTHBIE IPaH-
Thbl y4eHbIM U3 PasHBIX CTPaH M IPUBJIEKaTb MX
K IIPOBEJIeHNIO MICCTIeIOBAHMII ¥ CO3/IaHNMI0 HAYYHbIX
IIIKOJI, B KOTOPBIX OHM 3aHTEePeCcOBaHbI'’.

Kax ak1ieHTMpoBaoch Bolle, ¢ 2015 I. BOIIpoch
HTU otnocstcs k ICA. Takum obpasom, B ACEAH
B pamkax JCA miar 3a marom Bcé 6oyee mocieso-
BaTe/lbHO peajmM3yIoTCsl BCe YeTbipe cBoOoxbl dop-
MUPYEMOTO OOIIETo eAMHOr0 BHYTPEHHETO phIHKA.
B cBA3M ¢ 9TMM rocyaapcTBa-uieHbl IPMHANUCD aK-
TUBHO MOJIeP>KIBATD MICCIIEOBATEIbCKYI0 MOOWIIb-
HOCTb, IIOCKOJIbKY €€ IIPeMMYILeCTBa y»Ke CMOITIN
ce0s1 XOpOIIO IPOSABUTh B APYruX permonax [[las-
nerrunbgees, Lprannosa 2020:240-260]. OpHaxo
TEXHO/IOTMYECKOEe HEPaBEHCTBO MEXIY CTpaHaMM
ACEAH orpannunBaeT BO3MOXXHOCTM MeHee pas-
BUTBIX CTPaH B CIO/Ib30BAHNM 3TUX ITPEVIMYILECTB.
YT06bl CIPaBUTHCA C HAHHBIM BBI3OBOM, TaKMe

% Mopo6Hyo NpakTMKy NpoBoAwan B pamkax CHI mexxay HayuHbIMy GOHZAMU ABYX U 6osee CTpaH, Hanpumep, COBMECTHbI
KOHKYpc PHO c MHucTepcTBom 06pa3oBaHua 1 Hayku MoHronun. Cm.: O6bABNEH NepBblii COBMECTHbIN KOHKYpc PHO ¢ Mu-
HUCTepcTBOM 06pa3oBaHuA U Haykn MoHronuu (MES). — Pocculickuti Hay4Heil ¢poHO. URL: https://rscf.ru/news/found/obyav-
len-pervyy-sovmestnyy-konkurs-rnf-s-ministerstvom-obrazovaniya-i-nauki-mongolii-mes/#:~:text=MexayHapoaH0e%20
cornaweHne%2006ecneuynTt%200cHOBY%20An17%20n0A0ePKKN%20Nyuwnx%20poCcCcuincko-MoHronbcknx%20
nccnepgosatenbCcknx%20npoekToB.&text=paHTbi%20BbiaenATcA%20Ha%200cywecTBneHne%20Hay uHbix,80%207%20m-
NH%20py6nein%20exeroaHo (gata obpauleHus: 01.02.2025).
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CTpaHBl BCJIE, 3a OCTAJbHBIMU CTalM IIPEJOCTaB-
NATb 06pa3oBaTe/lbHble CTUIEHANY 1A 00ydeHus
B Bef[YLIMX By3aX MUPa Ha YCIOBUAX 00sA3aTe/IbHO-
ro BO3BpaleHna Ha Popnuy i TpynoycTpoiicTaa
(0OpasioM B 9TOM IITaHE MOXKET CITY>KUTh (DMHAH-
cosas nporpamma SkillsFuture Credit system, samy-
menHas Cunranypom [Iwasaki 2015:2-27]). Ipyroit
VICTIONIb3YeMBIi CerOfiHA MHCTPYMEHT — CO3JaHMe
MaKCHMaJIbHO O/arONpUATHBIX YCIOBUIL JIA BO3-
BpAllleHNsA [JOMOJ BBICOKOKBA/IM(UIMPOBAHHBIX
TpaXJaH, KOTOpbIe yexamy 3a pybex Ha 3apaboTKM.
[Tpumep ero mpuMeHeHns gaet Tannany, peanusymo-
it mpoekt Reverse the brain drain''. Kpome Toro,
4TOOBI IPYBUTH MOIOJOMY ITOKOJIEHUIO TATY K 3Ha-
HJMAM M HayKe, @ TaKXKe OTKPBITh Ilepefi HUM O0OHa-
[ieXUBAOIIe KapbepHble HePCIeKTUBBI, CTPaHbI
ACEAH cranu BHepATh COOCTBEHHBIE IIepeOBbIe
obpasoBarenbHble nporpamMmsl. Tak, Tot xe Cunra-
Iyp 3a CPaBHUTEIbHO KOPOTKWII IIPOMEXYTOK Bpe-
MeHU OJarofapsi BHIBEPEHHBIM JAENCTBUAM CyMell
pelmTDb 3ajjady NOBBILIEHN YPOBHA YUPeXICHUI
BBICIIIETO 00pa3oBaHMA — MHCTUTYTOB VI YHUBEPCHU-
TETOB J10 MIpOBOro ypoBHs [Iwasaki 2015:10-14].
Ha mnpaxtuxe crpanst ACEAH B ympexparo-
meM MOpsAfKe HOATOTaBIMBAINCH K BO3MOXKHOI
«yTedke MO3roB». Ilo MHEHMI0O BbETHAMCKOTO JIC-
cnepoBarens HaMm, oHu paxe o6mymblBamu TO,
KaK IOAO0OHYI0, TOIBKO KOHTPOIMPYEMYIO «yTed-
Ky MO3TrOB» IEePeHaafUTh /I CTUMYIMPOBAHNA
HepeBYDKEHNA 3HAHUIL, B YaCTHOCTH, JIA Ooree
3 eKTUBHOrO yIpaBleHNUs] PBIHKOM TPYHa, IO-
OLIpeHVsA MTHHOBALWII, COBEPLICHCTBOBAHMA CUCTe-
Mbl 00pasoBaHMs U YINyOlIeHus: COTPyLHMYECTBaA
MeXJy OU3HeC-CTPYKTYpaMy U aKaJeMU4ecKUMM
kpyramu [Nam 2020:2-27]. Taxas normka BIOJI-
He INOHATHA ¥ OOOCHOBAaHA: IPABUIbHO OPraHMU-
30BaHHasA aKajeMuyeckas MOOMILHOCTb MeXHIY
CTpaHaMM IIOMOTaeT YHUBEPCUTETAM U HayYHBIM
IIeHTPaM IIOBBIIATh Ka4eCTBO IIPEIOJaBAHMA I
IIPOBOAIMMBIX VICC/IEJOBAHMII, HA IIOCTOSIHHOM OC-
HOBe IONMYy4YaTb IIPUOBUIbHBIE TOCY[APCTBEHHbIE
TPaHTbl, YCTAHABIMBATh U IOAJEPKUBATh CUMOU-
OTMYEeCKMe CBA3M C OU3HECOM, MOJePHM3UPOBATDH
Hay4YHYI0 MHPPACTPYKTYPY, @ B UTOTe HapalluBaTh

CBOK0 KOHKYPEHTOCIIOCOOHOCTb Ha MHTErpupye-
MBIX PbIHKaX. HeoTbeMneMbIMM 3/1eMEHTaMM TaKOM
crpaterun sABnsATCA: (1) 06MeH cTypmeHTaMy, mpe-
HOJIaBaTe/IIMI U VICCTIeOBaTe/sIMYL; (2) 3aIyCK BbI-
COKOKa4eCTBEHHbIX COBMECTHBIX 00pa30BaTeIbHBIX
HpOTrpaMM U MCCIefOBaHmMiL; (3) MHTErpanus ¢ mpo-
MBILITIEHHOCTBIO U OM3HeC-CTPYKTypaMu. B kaxoit
creneny oHa cpaborama B ACEAH, moxuo Oyzer
MOHATDb MICXOMA M3 aHaIM3a 0000Iaomell OTYeT-
HOCTM O peajM3aluy IUIaHa fAeiicTBuil Ha 2016-
2025 rT., a TaK>Xe TOTr0, YTO BOVIET B IIJIaH JAeMCTBUI
Ha IOC/IefyIolee leCATUIeTHe.

B EASC xe obecrmeunBaercss cBobopma Iepe-
IBIDKeHMst paboueit cupl. IIpaBo EA9C oxBarsl-
BaeT CBOOOJY NepelBIDKeHNA TPYAAIVXCA U 4le-
HOB yx ceMeii. I[Tpn aTOM cornmauenue o B3ayMHOM
HPV3HAHMY [OKYMEHTOB 00 Yy4eHBIX CTeleHsX'’
JIOTIONIHUTENIBHO ~ ofecreynBaeT  MOOMIBHOCTD
uccnenoBareneit. B EASC noka paccMmaTrpuBaercs
JICTIO/Ib30BaHMe HOBBIX 00pa30BaTe/IbHbIX MEXaHMU3-
MOB o0ecIieueHs aKageMUdecKoil MOOMIbHOCTH
B paMKaX HOBOSIBJIEHHOro EBpasmiickoro ceTeBoro
yuusepcurera (ECY). EBpasuiickuit ceteBoil yHHU-
BEPCUTET — 3TO HAYYHO-00pa3oBaTe/IbHBIII KOHCOP-
IMyM BBICIINX y4eOHBIX 3aBeJieHUII TOCYAapCTB —
ysieHoB EADC, KOTOpBIl OpraHmsyeTr IMOATOTOBKY
KBa/IM(UIMPOBAHHBIX KafZ[poB B CeTeBOI ¢opMe,
MOHUTOPUT pa3BuTye puIHKOB Tpyga EAIC, opra-
HM3yeT Hay4HbIe VICC/IelOBAaHNA U Pa3pabOTKN U CO-
JIeJICTBYeT CBOOOZHOMY IlepeMelleHNo oOpa3oBa-
Te/IbHBIX YCITYT.

Eme opHuM MexaHM3MOM obecliedeHMs aKaje-
mMumdeckoit MobmnbHocTn B EADC ABnsAerca cos-
laHVe LIEHTPOB KOMIICTEHIMII B TOCYHapCTBax-
4jIeHax, Ay GOpPMIPOBAHNSA SKOHOMUKY Oy yLIero,
IOCTOAHHOTO  TEXHOJNIOTMYECKOTO  OOHOBJICHMA,
HOBBILIEHNS IJI0OANBHOJ KOHKYPEHTOCIIOCOOHO-
CTY TIPOMBIIIIEHHOCTH. DTV LIEHTPbl IPUHUMAIOT
¢dopmy EBpasmiickux TexHonmorndeckux Imatdopm
(manmee — ETTI). B mpeppiaymieit pabote aBTOpHI pa-
0OTBI OIpefeNnuIN, YTO OCHOBHBIMMU IIPOO/IEMamMMu
ETII aBnseTcs oTCyTCTBME CTaTyca HajHAL[MOHA/Ib-
HOTO IOPUMYECKOTro JINIIA, AEJCTBYIOIIEr0 B 3aKO-
HOJIaTe/IbCTBAX BCeX rocygapcts — wieHax EADC.

" The Reverse Brain Drain Project. Thailand. 1997-2021. — National Science and Technology Development Agency (NSTDA;
& e unEau " nanddans T uazinalulas “un'vaiie ”). URL: https:/stip.oecd.org/stip/interactive-dashboards/poli-
cy-initiatives/2023%2Fdata%2Fpolicylnitiatives%2F 14099 (accessed date: 01.02.2025).

2 CornaweHne 0 B3aUMHOM MPU3HAHUM [JOKYMEHTOB 06 YUeHbiX CTEMEHAX B roCyAapCTBax — uneHax EBpasuiickoro
3KOHOMMYeckoro cotosa. Coun. 8 noHs 2023 1. URL: https://www.consultant.ru/document/cons_doc_LAW_449734/ (naTta

obpalyeHunsa: 22.02.2025).
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IlanHasa mpob6neMa 3aMeIAeT IPOLeCcC MUTPALIUN
HayuHblX corpygHukoB ETII [Outun, Bapmos
2023:124-125].

[Togo6HbIe MeXaHM3MBI YKa3blBalOT Ha TO, YTO
EASC HaxopuTca B aKTMBHOM pasBUTUM MHTETpa-
IIMOHHBIX TporeccoB B obmactu HTV, mostomy
Ob1710 6BI 11e71eCO0OPa3HO BOCIIONIb30BATHCS OIIBITOM
rubxoit nuterpayy ACEAH B obmactu obecreve-
HMA aKafeMudeckoyr MoounpHocTH. CTOUT MMETb
B BuAy, uto ruékas murerpanys ACEAH BbisBana
9KOHOMMYECKUM M COLVIOKYTbTYPHBIM pa3pbIBOM
MeXJly 95KOHOMMKAMU TrocyfapcTB-uieHoB. B EASC
ABHOTO pa3pbIBa MeXXy SKOHOMMKAMM HET, HO eCTb
CBOU OCOOEHHOCTH, KOTOPbIE CTOUT YYUTHIBATb.

Co3manne martentHoin cucrembl ACEAH
Ha 0a3e HaI[MOHATbHbBIX CUCTEM
CraHOB/IEHNME  €OMHON  IATEeHTHOM  CHUCTe-

mbl ACEAH navanocs 15 mexabps 1995 r., korna
B DaHrkoke ObIIO IOAIMCaHO IIepBOE PaMOYHOE
corjalleHye B 00/ACTM MHTEIEKTYalbHOM CO0-
crBeHHOCTH. OHO OBUIO OCHOBAHO Ha HPUHATOM
4yTh paHee CoITalleHM! IO TOPTOBBIM acIeKTaM
IIpaB MHTEJIEKTYa/lbHOl COOCTBEHHOCTH (famee —
TPUIIC) 1994 1., KoTOpOE CTaNo KpaeyrolabHBIM
KaMHeM MeX/[yHapOJHO-TIPAaBOBOTO peryn1mpoBa-
Hud npas Ha VIC B pamxax Bcemmpnoil Toprosoii
opraumsauymn. Cornamenne TPUIIC ycranosuno
MMHVMasIbHble CTAHAAPTHI /IS TOPSIKA BBIJa4N T1a-
TEHTOB BCEMM TOCY[JapCTBAMU-Y4acTHUIAMM (MU-
HIUMAJIbHBIN CPOK JeNCTBUA IIATEHTA, 0053aHHOCTD
HPeNOCTAB/IATD MATEHTBl BO BCEX TEXHOTOTMIECKIX
obmactsax u fp.). Bece crpanst ACEAH, 3a nckitio-
yeHeM BbeTHaMa, k 1995 1. yxxe Bxoguimu B BTO,
II03TOMY OHM BIIO/IHE OPIaHMYHO CBA3BIBAIM Cebs
obsa3arenpcTBaMy 10 uMIUIeMeHTanuy Coranie-
Hua TPUIIC. B nenax peanusanym ero HonoXeHuin
OHM pelIy IOANNCaTh PaMOYHOE COIZAllleHue
B obmactu VIC.

Pamounoe cormamenne ACEAH mnpecnegosano
Iie/Tb He TOTTbKO TAPMOHM3MPOBATh HOPMBI IIpaBa Ha
VIC Ha reppuropun scero pernona IOro-Bocrouynoii
A3uy, HO U CO3[aThb eIMHYI0 IATEHTHYIO CUCTEMY,

KOTOpOJI OblI 3aBefjOBa/l HOBBI MATEHTHbII OpraH
ACEAH. JIna mocTuKeHMA CTONMb aMOMIMO3HONM
e TpebOBa/IOCh pemnTb OOMbIIOEe KOMMYECTBO
KOMIUIEKCHBIX 3afjad. COOTBETCTBEHHO, B II/IaH Jieii-
CTBMII 110 peany3alyyl COINalleHNs BOLUIM, B TOM
qyICle: CO3/IaHNe MeXaHM3Ma IO MOMCKY 1 9KCIIep-
THU3e IATEHTOB, LM(POBM3ALUA IIATEHTHBIX CHU-
CTeM, pacuipeHyue oOMeHa MHQoOpMaryeit, mpu-
BefleHNe 3aKOHOJATeNIbCTBA TOCYAPCTB-WICHOB
B cootBeTcTBUe ¢ Cormamenumem TPUIIC, cospa-
HMe 3TIeKTPOHHBIX 06a3 JJaHHBIX U (HOpMUpOBaHUE
pernonampHoro ¢ouga. OFHAKO YUpeXeHHasA i
3TOro pabodas IpyIma U3 IpefcTaBUTeIel afMu-
HJUCTPATVBHBIX OPraHOB TOCY/iAPCTB-WIEHOB II0 3a-
myre npas VIC ¢ HUMM He CITpaBMIIach, a ¥ He MOT-
Ma crpaBuThcA. [IpaBuTeNbCTBEHHBIE KPYTU CTpaH
ACEAH Ha TOT MOMEHT He ObUIM TOTOBHI K op-
CUPOBAHVIO MHTETPALVM ¥ IPUAAHUIO el YyTb /N
He BceoObeMmsOLIero Xxapakrepa. Heobxomymas
HONMTNYeCKass BOMA OTCYTCTBOBala. Bosobnapano
MHeHe 00 U30bITOYHOCTY BHEPEHVIsI HOBBIX HOPM
IO IIPMYMHE HAJIMYNA Y)Ke CYLIeCTBYIOLINX MEXY-
HapOJHBIX ajbTepHaTuB (MaapuacKuil IPOTOKOI 1
[loroBop o mareHTHOI Koomnepauuu) [Ng 2013:142]
Y IPeXAeBPEMEHHOCTM KaK IapMOHM3ALMU 3aKO-
HOJIaTe/IbCTBA CPasy Ha BCEX HAIPAB/IEHMAX, TaK
VI HaJIe/IeHVIAl TUTIOTeTNYEeCKOTO PerMOHaIbHOTO Op-
raHa CIMIIKOM LIVPOKIMI, TeM 6ojiee BCeoObeMITIo-
MY HoTHOMouusiMu B cdepe VIC.

C mpunstuem [Inana feitcTBuit B 06macTyt mpas
VIC na 2004-2010 rr.”” rocymapcTBa-4IeHbl Cylle-
CTBEHHO CKOPPEKTUPOBA/IN CBOY puoputeThl. OHM
nepeopuentuposanu ycunua ACEAH na cranpap-
TU3ALVIO Y YIIPOIeHNe MEXaHN3MOB PerncTpanum
npas VIC, cospanune nudpactpykrypst VIC, a paBHO
Ha MHTeHCH(MKALVIO COTPYJHNYECTBA B IIpefeax
pernoHa. YIop OHU IIPeANOYIN CAeNaTh Ha ydeTe
pasmuumii B ypOBHE SKOHOMMYECKOTO pPasBUTHA
¥ HeoOXOmMMOCTM WX CrnaxuBaHusg. OCHOBHBIM
MeTOZIOM HPOBOAMMOI pabOTBI CHemanu CaefoBa-
HJe TPVMHIUITY «CHU3Y BBepx». Ilog HUM mpeprio-
JIarajzoch BHEApeHe MeXaHI3MOB CHa4Ya/Ia Ha MeCT-
HOM WIM HAI[VIOHAJIbHOM YPOBHAX, a 3aTeM YXe
Ha MHTETPAL[IOHHOM.

13 ASEAN: Framework Agreement on Intellectual Property Cooperation. Bangkok. Thailand. 15 December 1995. URL: htt-
ps://asean.org/asean-framework-agreement-on-intellectual-property-cooperation-bangkok-thailand-15-december-1995/

(accessed date: 01.02.2025).

* Agreement on Trade-Related Aspects of Intellectual Property Rights. Marrakesh. Morocco. 15 April 1994. URL: https://
www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm (accessed date: 01.02.2025).

> ASEAN: Intellectual Property Right Action Plan 2004-2010. URL: https://asean.org/speechandstatement/asean-intellec-
tual-property-right-action-plan-2004-2010/ (accessed date: 01.02.2025).
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B ITnane peiictuit B o6macty pas VIC na 2011-
2015 rr.'® crparernyeckas muuus ACEAH BHOBDB
HofIBepI/Iach KoppeKTupoBKke. Ha aroT pas akijeHT
OBL/I clle/IaH Ha YITyO/IeHUN COTPYAHIYIECTBA MEXY
rOCylapCTBaMM-YICHAMY U 3apyOeXHBIMMU TapTHe-
paMy ¥ IPUJJAHUM MHTETPAlMOHHBIM IIpolieccaM
6ornbiueit rubkocTy. Borpocs! popmmposanus exu-
HOJI ITATEHTHOM CUCTEMBI 3aTPArVBa/IICh BCKOMb3b.
Crpanbl ACEAH 6panu Ha ce6st 06s13aTenbcTBa 1o
Ka)K[I0il 13 COITIACOBAHHDIX MHUIVMATUB B COOTBET-
CTBUU CO CBOVMM BO3MOYKHOCTAMM U 3arPy>KeHHO-
cThI0. MakcumanpHoe 91cyo 06513aTenbCTB 1o (op-
MUDPOBaHMIO €[VHOM IIaTEHTHOM CUCTEMbI B3NN
Ha ce6s Cuuramyp um Oununmunel. Cekperapuaty
ACEAH nopy4anoch 3aHATbCA BOIIPOCAMM COTPY-
HIYEeCTBa ¢ maTeHTHbIMYU opraHaMu EC u Anonun.

Bepymywo pomb B OCYLeCTBI€HUM MepOIpUA-
THII, TPENyCMOTPEHHBbIX IUIAHOM, Chirpanyu 6oree
pasButble cTpanbl ACEAH. OHu akTUBHO JIe/TMINCDh
C OCTa/IbHBIMM TOCYJapCTBaMy-4/IeHaMy IIoTyvae-
MBIM OIIBITOM OT/IAJiKM U COBEPIIEHCTBOBAHMUA Ha-
L[JIOHA/IbHBIX MEXaHM3MOB 3amuThl npas Ha JIC.
Tak, nocrne BoiBofia CHHTanypoM HalOHAIbHOI! Cy-
feOHOI paKkTMKY 3auuThl npas Ha VIC Ha ypoBeHb
MUPOBBIX CTaHAApTOB, gApyrue ctpanl ACEAH
CMOIIM TIOC/IEIOBATh €if, 4YTOObI 3aMMCTBOBATDH
HapabOTaHHBIE MM MHCTUTYLMOHA/IbHbIE PelleHA
B TOJ CTEIIEHN, B KAKOJI 9TO ITO3BOJLAIN CHEMaTh C/I0-
KMBILIMECA B HUX HOMUTUYECKME, SKOHOMMYECKMe
u conyanpuple yenosus [Lim, Sok Eyy, Baharudin
2017:82-103].

B urore x cepenmue 2010-x IT. rocygapcrBam-
4jIeHaM YJa70Ch B KaKOJi-TO CTelleH! TapMOHU3UPO-
BaTb MeXaHM3Mbl peructpanyy npas VIC u cosparb
6a30ByI0 MHPPACTPYKTYPY IO ux 3amyre. braroga-
PA 9TOMY OHM CMOI/IY BEPHYTbCA K BOIIPOCY 06 yu-
PEXIeHUM eMHOII TTATEHTHON C/TY>KOBI /IS BBITION-
HEHNA 4acTy (QYHKINI HAl[IOHAIbHBIX ATeHTHBIX
cucteM. To, KaK OHM HAMEPEHBI €r0 pellaTh, HAIIIO
orpaxenue B [Inane peitctBuit B obmactu npas VIC
Ha niepuop, 2016-2025 rr. B Hem oHM nocraBuu 3a-
flayy 10 IPOJO/DKEeHMI0 ynyduennus cucrembl VIC,
co3JaHMI0 sKocucTeMsl B o6mactu VIC 1 BHepeHmIo
PErMoHaIbHBIX MEXaHM3MOB 110 CO3JAHUI0 U KOM-
MepLanu3aluy 1eHHOCTe IIATEHTHBIX TEXHOJIO-
ruii. OCHOBHBIMM BbI30BaMM IIPM CO3[JaHUM 3TOTO

IIaHa OBUI HUSKUIT YPOBEHb NpPOPabOTaHHOCTI
TOCyapCTBEHHBIX cucteM B obmactu VIC n orcyr-
CTBME eIMHOI IPAaKTUKN OQOPM/IEHNA IAaTEHTOB.
B uactHocTi, B Tawmanme oxupaHue IONy4eHNA
IIaTeHTa MOITIO 3aHATH [0 12 JIeT, B TO BpeMsA Kak
B CMHramype 3TO 3aHMMa/lO OT JBYX /10 4eTbIpex
net (cxopHas mpaktuka 6pima y EBpomeiickoit ma-
TEeHTHOI cucTeMbl M maTeHTHON cucrembl CIIIA)
[Degelsegger-Marquez, Remoe 2017:12]. Ilo pan-
HBIM cTaTucTimdeckoro nenrpa BOVMCY, ¢ 2017 r.
CpefiHee BpeMs OXMJJaHVA IIePBOTO PeLIeHNs Ia-
TEHTHOT'O o<bmca B Tammanpe, BretHame, bpyHee,
OumnnmnmHax u Jlaoce He MOZHMMAETCA BbILIE OT-
MeTkn B 3,5 rofia. [Ipu atom Boetnam u Tannaug ne-
MOHCTPMPYIOT Hanbosee MpOfO/DKUTENbHbIE CPOKI
PaccCMOTpeHNs 3aABOK Ha IIATEHTBI 110 CPAaBHEHMNIO
C IPYTMMM CTpaHaMM perunoHa. Pasmmuma B Haum-
OH/IPHBIX IIOIXOAAX K BbIfjaue NAaTeHTOB OCTAIOT-
CA Cepbe3HBIM IIPEIATCTBUEM I (POPMIPOBAHIA
e[IHOTO MaTeHTHoro npoctpancTsa ACEAH.

JIns yHudpuKanyum npakTUKM BbIAAYM ITATEHTOB
OBL/IO TIPUHATO pelleHye 0 pa3paboTke OOIUX VMH-
CTPYKUMII /I COTPYAHVMKOB HAIMOHAJIbHBIX Ia-
TEHTHBIX 0(¥coB. XOTA M3HAYa/IbHBIE HPOOIEMBI,
CBA3aHHbBIE C COLVA/IIbHO-9KOHOMMYECKMM M IIO-
JIUTUYECKNM Pa3HOOOpasyeM TOCyAapCTB-YIEHOB,
TOPMO3W/IM IIPOLeCC YHUMUKALMU M T'apMOHM3a-
myu npaBwl. KomiiekcHoe pelneHye ObIIo Hait-
meHo myteM co3pganma Axagemun JVIC ACEAH,
B paboTe KOTOPOI1 y4acTBYIOT aKcnepts! o VIC n3
BCeX CTpaH-4YIeHOB. AkafieMust cobupaer mHpop-
MalMi0 O HAIMOHA/NbHBIX ITATEHTHBIX CHUCTEMaX
Y MX 0COOEHHOCTAX M BBIIBUTACT IPEJIOKEHNA 110
COBEPLIEHCTBOBAHUIO 3TUX CUCTEM. [Ipyroil Bax-
HOJT (QyHKIMell AKajgeMuy SBISETCSA INOATOTOBKA
HayYHBIX ¥ Q[MUHUCTPATUBHBIX KaJjpoB 11 pabo-
ThbI C HOBBIMY IPaBUIaMy 0QOPM/IEHNSA TATEHTOB.

Y106bI OpUIATK K €IMHOI IIATEHTHON CHCTEME,
Acconyanus 6blIa BBIHY)XJIEHA IPOBECTH PYTHH-
HYI0 paboTy 10 cOOpy BCeX JJaHHBIX IIO IIaTeHTaM.
CoOTBeTCTBEHHO, OBIT 3aIlyllleH MPOEeKT II0 paspa-
60Tke efMHBIX 0(UCOB 1711 0OMeHa TeXHOTIOTUAMM
U TIATEHTHBIMY OMOIMOTEKaMM Ha OCHOBE 0Obei-
HEHJA HaLMOHAJIbHBIX OMPIK IIATEHTOB VI CO3[jaHMA
eflMHBIX 0a3 aHHbIX. C OIHOI CTOPOHBI, ZOCTYI K
0asaM CTaaM IPeJOCTABIATh HPOMBIIUIEHHIKAM

6 ASEAN: Intellectual Property Rights Action Plan 2011-2015. Manado. Indonesia. 11.08.2011. URL: https://www.aseanip.
org/docs/default-source/content/ASEAN-IPR-Action-Plan-2011-2015.pdf (accessed date: 01.02.2025).
7 WIPO:WIPO IP Statistics Data Center. URL: https://www3.wipo.int/ipstats/key-search/indicator (accessed date: 01.02.2025).
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u obuiecTBy depes MHbopManmoHHsbii nopran VC
ACEAH". IlpencraBureny OusHeca MUCHONIB3YIOT
oty 6asbl AJIA MONCKA TEXHONOTMIA, IONE3HBIX HIA
VIX JIeATENIBHOCTY, B TO BpeMsA KaK 001LIeCTBeHHOCTD
HOJTy4MIa BO3MOXKHOCTb CBOOOJZHO HPOBEPATDH
Ha/IM4ye CyHecTBYIOMNX NTAaTeHTOB Ha MX UCCTIeHOo-
BaHue nm texuosnoruto. C pyroii croponsl, Cexpe-
tapuar ACEAH, pa6ouas rpymmna o Bonpocam VIC
WIM HalVIOHA/IbHble opraHbl B cdepe VIC ncnonb3ay-
10T 9Ty nHpopMaumio s oneHkn sddexTuBHOCTI
BHEJIPEHN HOBBIX ITPAaBOBBIX HOPM INaTEHTOBAHMA
B IPYIMX CTPaHaX, YTO MPeJOCTAB/IAET 3HAUNTENb-
HOe IIPeVMYILEeCTBO B PasBUTUM HAIMOHATbHOM
HAayKM ¥ TeXHOJIOIMI, IO3BOJIAA aJalTHPOBATDh
TniepefioBble IPAKTYKM U YIY4IIaTh MHHOBALMOHHBIE
9KOCHCTEMBIL.

CospaHne eayHOIl 0asbl JaHHBIX ellle He rapaH-
THpPYeT HOTHOTO COO/MIONeHN s IIpaB aTeHToo0/a1a-
Tejlell Ha TOKaJIbHOM YPOBHe. B CBA3M € 3TUM CTpaHbI
ACEAH npepnprHUMAOT KOMIUIEKCHBIE Mepbl II0
3aluTe IpaB MHTEIEKTYaIbHOM COOCTBEHHOCTH,
BK/IIOYasA: MPOTUBOJENCTBIE HECAaHKIMOHMPOBAH-
HOMY JCIIO/Ib30BAHMIO TEXHOJIOIUil, 60pboOy ¢ 1mop-
JieNIbHOI ¥ KOHTpadaKTHOI IPOAYKIMeEil, a TaKKe
HpefoTBpallleHNe HapylleHnii B LuQpoBoM Ipo-
crpaHcTBe. [IofoOHbIIT mIar JeMOHCTPUPYET FOTOB-
HOCTb CTpaH pernoHa obecrneuntp 3PQeKTrBHOE
VICTIO/IHEHNe 3aKOHOJATE/NbCTBA 00 MHTE//IeKTyalb-
HOII COOCTBEHHOCTM, BK/IIOYAs 3AIUTY aBTOPCKUX
TpaB B MHTepHeTe. Takoil IOAXO0 HallpaBJieH Ha Io-
BBIILIEHNE JIOBEPUA CO CTOPOHBI MeXTYHapOLHBIX
IT-xommanuit u yxpemnenne nosuuuii ACEAH
B I7106a/1bHOIT IM(PPOBOIT IKOHOMMKE.

CronT ymoMAHYTb TaKXe O CO3[JAHUM peru-
OHA/IbHBIX MEXaHM3MOB II0 IIOBBIIIEHNIO OCBe-
nomenHoctn 06 VIC, kxak 0 pMHAHCOBOM aKTHUBe.
ACEAH mnpoBoput oOydYeHue CIELMaINCTOB IO
onenke VIC Ha 0cHOBe MeXIYHapOJHbBIX IMPAKTUK.
HIpyroit MexaHusM IIpeANonaraeT IPONBIDKEHNE

5 4 o T o

MHHOBALMIL U TBOPYECTBA B PErMOHe U IIPOBefieHMe
IpOrpaMMBbl I IOBBIIIEHNA OTEeHIMaNa HayYHO-
VICCTIEIOBATEIbCKUX M 00pa3oBaTe/IbHBIX YUpexpe-
HUII 1o 3auyTe u yrpasnenuto VIC coBMecTHO ¢ Ha-
LVIOHA/IbHBIMM OpraHaMy 1o 3amyre mpas Ha VIC.
IToxanyit, 3T0 ofHa U3 CaMbIX Pe3yIbTATUBHBIX
uaniyatus ACEAH B ob6macty maTeHTHOTro Ipa-
Ba, KOTOpas INO3BOJM/IA Pa3sBUBATbCA BHYTPEHHe-
MY Hay4HO-TeXHOJIOIMYeCKOMY IOTeHIanty. Benb
IaTeHTHAasA CUCTEMa, KOTOpass paboTaeT Ha MEXy-
HApOJIHBIX CTAH/lapTaX ¥ HIpaBUIAX, MOXKET OKa-
3aTbCSl 3aTPYJHUTENBHOM I OCBOEHMA MECTHBIM
Hay4YHBIM CcO00I[ecTBOM. be3 NODKHOro ypoBHA
HOJITOTOBKM CYIIEeCTBYeT PUCK, YTO HAa MHHOBALU-
OHHOM pbIHKE JJOMUHMPYIOLee II0JI0KEHNE 3aiIMyT
MHOCTPAaHHble KOMIIAHUM MIM YacTHbIE JIMLA, YTO
CIIOCOOHO 3aTMUTD JOCTVKEHNUA MECTHOTO Hay4HO-
TEXHIYECKOTO COOOIIeCTBa 10 €ro ajalTaluy K HO-
BOIl CYICTeMe PErUCTpaLy IATEHTOB.

Ha nepBblit B3I7IAL, yKasaHHbIE CTpaTErNYecKe
JIOKYMEHTBl OKasaju ION0XKNUTENbHOe BIUAHME
Ha TexHojorndeckoe coobuectso crpan ACEAH,
YTO MOATBEPXK/lAeTCA YBeIMYeHMeM KONM4ecTBa
BCTYIMBIIMX B CWIy 3aABOK Ha OQOpM/IeHMe Ia-
TEHTOB U IIPOMBIIIEHHOTO [i3aliHa, COITIACHO CTa-
tuctuke BOVIC. Ha puc. 1 BugHO, 4TO B IOCTIefHee
BpeMs HaOMIOfaeTcs POCT KONMMYECTBA BbIZAHHBIX
HaTeHTOB Ha u3obperenus B crpanax ACEAH. Op-
HAaKO, KaK ClefjyeT M3 puc. 2, OCHOBHOV IPUPOCT
obecreurBaeTcs 3a CYeT MHOCTPAHHBIX MATEHTOO-
OmagaTereit, Ha SO0 KOTOPBIX IPUXOAUTCA Ooree
90 % BBITAHHBIX MAaTeHTOB. VIcxoms M3 3TUX maH-
HBIX, MOT OBbI OBITb CHe/IaH BBIBOJ, OYATO HAay4HO-
TEXHOJIOTMYECKNUI POCT 3a IOC/IeiHIE TOfibl B CTpa-
Hax Accouyanuuy HAIOPAMYK 3aBUCUT OT POJIK
MHOCTPAHHBIX T€XHONOIMYECKMX KOMIIAHUIL, KOTO-
pble VCIIONb3YIOT JIEIIEBbIl YeTOBEYeCKUIl Kalu-
Ta/l U yHoOHOe PaCcIONOKeHNe B CBOVX MHTEpecax.
OpHako 9TO He COBCEM TaK.

5, 5 " & A & " \ i 5 "
an . . | . " ¥ u " . ! 2 4k

Puc. 1. Konuuecmao 8vi0antvlx namenmos Ha uzobpemenus 6 cmpanax ACEAH ¢ 2010 no 2023 2.”

8 ASEAN: ASEAN IP Register. URL: https://ip-register.aseanip.org/wopublish-search/public’home?2 (accessed date:

01.02.2025).
2 WIPO: WIPO IP Statistics Data Center.
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Puc. 2. Konuuecmeo 6bi0aHHbIX NAMeHMos
Ha usobpemenus 6 cmpanax ACEAH ¢ 2010 no 2023 e.
8 paspese 2paIOAHCINEA UL PeUCIPALUL
namenmoobnaoamens’

[lanHble Ha puc. 3 u 4 yKa3pIBAIOT HA OOpaTHOe.
B yactHOCTH, Ha puc. 3 TOKa3aHO, YTO IIpaBa Ha IIPO-
MBIIUIEHHBIE JU3AIHBI paclpefe/aoTcs Oonee i
MeHee PaBHOMEPHO MEXY pe3ufieHTaMu 11 Hepesu-
nenramu. CornacHo omnpocy, nposegeHnHomy BOVIC
cpemu obmaziateneil MIPOMBIIUIEHHBIX IM3AITHOB,
OO/IBIINHCTBO PECIIOH/ICHTOB OTMEYaIN, YTO HOfa-
Ba/IM 3asBKYM HA PETUCTPALMIO Cpasy IOCe 3aBep-
IIeHNsA pa3pabOTKM AM3aliHa, CTPEMACh YCKOPUTD
nporecc ero ogobpenus [WIPO 2018:30-31]. B to
Ke BpeMs IIpaBa Ha II0JIe3Hble MOJIe/N, SABJIAI0IIe-
€S IPOMEXXYTOYHOM CTaiMell Ha Iy TH K IIO/Ty9€HIIO
IIaTEeHTa, IIPeUMYIIeCTBEHHO IIPYHA/JIeXAT IPakKaa-
HaM rocypapcrs-uneHoB ACEAH, 4To MoXXHO yBU-
fieTh Ha puc. 4. Ilopo6Has KOHKYpEHIVS YKa3bIBaeT
Ha TO, YTO MECTHOE COOOLIECTBO aKTUBHO 3aHMMa-
eTCs TIATEHTOBAHMEM CBOMX O0BEKTOB, HO OTCTAaeT
OT MHOCTPAHHBIX KOMIIAHMI B [IO/Ty4eHMH IATEHTOB
Ha n3obpeTeHue.

Puc. 3. Konuuecmeo 6b10aHHbIX NameHmos
Ha npomviuinerHvie Ousaiinvt 6 cmpanax ACEAH
€ 2010 no 2023 e. 6 paspese epaxcoancmea unu
peeucmpayuu namenmoobnadamens’

20 WIPO: WIPO IP Statistics Data Center.
21 |bidem.
2 |bidem.
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Puc. 4. Konuuecmeo 6v10aHHbIX NAMMEHIMO0B HA NOJIe3Hble
mooenu 6 cmparax ACEAH ¢ 2010 no 2023 ¢. 8 paspe3se
epasioarcmea unu peeucmpayuu namenmoobnadamensi®

Takum 06pa3oM, HeCMOTps Ha AKTUBHOE y4acTue
MHOCTPAHHBIX TEXHOJIOTMYECKIX TUTAHTOB, MECTHOE
Hay4YHOe COOOIIECTBO JJEMOHCTPYPYET 3HAYMTENIb-
HbIe YCIIeX) ¥ PacIojIaraeT HeoOXOAUMBIMIU pecyp-
caMM /1A la/IbHENIIer0 HayYHO-TeXHOIOTIeCKOTO
pocra. Tem He MeHee KOHKYPMPOBATb C MIPOBBIMM
TEXHOTIOTMYECKVMY JIMfIepaMyi Ha pPAaBHBIX IIOKa
He IIpefiCTaB/IAeTCsl BO3MOXXHBIM. YIp0O3a IOJHOI
TEXHOJIOTMYECKOI 3aBYCYMOCTH OT MUPOBBIX JIVIJe-
POB IIPOTO/IKAET BYUCETh AAMOKIOBBIM MEYOM Hajl
crpanamMu ACEAH. B cBs3u ¢ 3TMM OHM OCO3HAIOT
HeoOXOAMMOCTb B HPMHATUM Mep IO YIy4IIeHNIO
IPaBOBOJ ¥ MHCTUTYLMOHA/IBHOI 6a3bl B 06macTn
VHTEJUIEKTYa/IbHOI COOCTBEHHOCTH, CTUMYINPO-
BaHUIO BHYTPEHHNX VHHOBALWII ¥ CO3[AHMIO Hau-
Ooree 6/1aronpyUATHBIX YCTOBUIl I HOAIEPXKKM
MeCTHBIX pa3paboTok. Takue Mepbl MOTYT BK/IIOYATh
B ce0s y/lydllleHue CYCTeMbl 3allUThl MHTEJIEKTY-
aJIbHOJ COOCTBEHHOCTH U IIPEOCTAB/IEHIE JJOTIO/-
HNUTE/NTbHBIX CTYMY/IOB MCKTIOUMTENTbHO M/IA MeCT-
HBIX 1300peTaTeselt 1 CCIefoBaTeeit.

B mpaBe EADC Taxke mpommcaHbl BOIIPOCHI
3alIMTBl VIHTE/UIEKTYa/IbHON HAesATenbHOCTH. locy-
napcTBa — wieHbl EADC coBMecTHO ¢ TpeMs Jpyru-
M TOCYIAPCTBaMU BXOJAT B EBPasuiiCKyo ITaTeHT-
Hylo cucremy (manee — EIIC). Eciu B pamxax ETIC
3aABUTENAM IPEACTABIACTCA BO3MOXKHOCTD IOJY-
4uTh 0c06yI0 OopMy mareHTa, KOTopas JeiiCTByeT
Ha TePPUTOPUM HECKONIBKMX IOCYy/japCTBAX-YIeHaX,
to Efnnas nmatentHas cuctema ACEAH mmannpyer
IPEOCTaB/IATh BO3MOXKHOCTb IaTEHTOOO/aziaTe-
1AM, TIONTy4uBIIMM HpaBo Ha VIC Ha Teppuropun
OfIHOJ CTpaHBI, 3aIIUTHl UX IPaB HA TEPPUTOPUN
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[IPYTUX TOCYAApCTB-4/IeHOB. B cBA3M ¢ aTuM mpep-
craB/sieTcsi 3QQeKTUBHBIM 3aIyCTUTb MeXaHU3M
corpysHndectsa Mexxy EIIC u Enunoit mateHTHOI
cucremoit ACEAH.

PesynpraThl ¥ mepcneKTUBBI SKOHOMUYECKON
unTerpanun ACEAH

Accoumanua  rocygapcts  IOro-BoctouHoit
Azun (manee - ACEAH) sBnsercs 6picTpopacry-
II¥M PbIHKOM MHHOBALMIl, KOTOPBI 3aBUCUT OT
BHELIHNX KAaIMTa/lIOB, TEXHOJOTUI ¥ KBaIupuIu-
POBaHHBIX KaJpoB. BcencTBue aToro 9KOHOMIUKO-
npasoBas nomutuka ACEAH mnpeumyiiectBeHHO
OPMEHTMPOBAaHA Ha y4acTHe B MMPOBBIX TEXHOJIO-
TMYECKMX I[eTI0YKaX, YTO 3a4acTyI0 3aTPyAHAET pas-
BUTHE BHYTPEHHEIO HAYYHO-TEXHOIOIMYECKOTo
noTeHyana. Cpeay IPUMePOB MeXTYHAPOLHBIX
TEXHOJIOTMYECKMX CBSA3€!l MOXXHO BBIIEUTb aTOM-
HYI0 pa3paboTky B cTpanax I0ro-Bocrounoit Azun®
u yHunmatusbl Vagun or Look East mo Act East
[Mistri 2023:57-58].

Hecmorpss Ha BBICOKME PUCKM HepeHTabelb-
HOCTH I 4aCTHOTO MHBECTMPOBAHUA B MHHOBA-
uuoHHble npoekTbl, ACEAH ypamoch ysennmunthb
MHBECTULMOHHYI0 aKTUBHOCTH B obmactu HIMOKP
¢ 2016 r. IIpnyem c 2023 r. Accoumanus npope-
MOHCTPMpOBaa 3HAYUTE/IbHBI POCT MHBECTULINIA
B CEKTOpPe BBICOKUX TEXHOJIOTMIA, BK/II0Yasg 00/1acTb
9JIEKTPOHUKM M KOMMYHMKaumit. B 4acTHocTH,
KpymHble aMeprkanckie (Amkor, Apple, Intel, ON
semiconductor), nemerkue (Infineon Technologies)
U AnoHckKue koMmmanuy (Murata, Renesas) Broxxunn
KO/IOCCA/IbHOE KONMMYECTBO CPECTB B IMOCTPONKY
u passutye VIT-apkoB 1 3aBOJIOB IOTYIIPOBOHN-
KOBOJI MHAYCTpuu™.

Crpanbpt ACEAH pacummpAioT KommuyecTBo cIie-
IMa/IbHBIX 9KOHOMMYECKUX 30H; IPUCOENVHAITCA
K yHU]UKALUY HATIOTOBOV MOMUTUKM (I7106a/TbHbII
MUHMMA/IBHBIII HAJIOT); TIPUBJIEKAIOT MY/IbTUHALIN-
OHa/IbHBIE KOPIOPALM, KOTOPBIE CIHOCOOCTBYIOT
CO3JJAHMIO VM Pa3BUTHIO TPAHCIIOPTHOI, KOMMYHA/Ib-
HOIT, THPOPMALIVIOHHOJT U IPYTOJi KPUTUYECKU BaXK-
HOJT MHQPACTPYKTYPBI; IIPOBOAAT NMubepannsainio
TOPTOB/IN C TPETHUMM TUXOOKEAHCKVMIY CTPaHAMM

B paMKax BceoObeMIIoIero pernoHamIbHOTO 3KO-
HOMIYeCKOro maptHepctsa (manee — BPOIII); cos-
faoT MHGOPMALMOHHBIE IOPTAIBL i1 06/IerdyeHns
pocryna k nHpopmaryu 06 ACEAH u okasanuio
TOCYIapCTBEHHBIX YCIyT™ %,

[Iarepka mupupyromux crpadn ACEAH B coe-
pe Haykum u TexHonoruit (BverHam, VHpoHesus,
Masaiisust, Cunranyp, Tammanp)” 3a mociegHue
IATD JIET YBeIMYM/IA KOTMIECTBO M Ka4eCTBO Hayy-
HBIX IYOIMKALVil B MYPOBOM HAayYHOM IIPOCTPaH-
CTBe, Kak nuuieT B cBoeM uccnegoanuu II. Crek
[Stek 2024:7-9,12-23]. OH OCHOBBIBAETCA Ha JAHHBIX
HanuoHanbHOro LieHTpa HAy4HON M MHYKEHEPHOI
cratuctuku B CIIA. OH 0c060 HmOgYEpKHYI, YTO
B 90-e roppt XX B. cTpanbl ACEAH akTuBHO passu-
Ba/lM BHYTPUTPYIIIOBble Hay4YHbIE M MH)KEHEpHBIe
KOJ/ITaboparny, B TO BpeMs KaK ceifdac OHY MpefIo-
YUTAIOT PAaclINpeHNe HayIHBIX CBA3€l CO CTpaHaMU
Azun (Kurait, Viugus, SInonus, ITakucran, Vpan
U fip.).

Tem He MeHee CTOMT y4MTHIBATh BKIAZ B yIyd-
IIeHJe KayecTBa HAyYHBIX IYOMVMKAINWil, KOTOPbIi
BHEC/Ia LIeHTPa/IbHasA PerMOHa/IbHasA 06a3a HaydHBIX
MeTaflaHHbIX - VHpexc unutuposanuma ACEAH
(ASEAN Citation Index; manee — ACI). OH uHpgek-
cupyet 6ubmorpadudeckyo MHPOPMALVIO U LU-
TUPYEMOCTD MICC/IeJOBAHMIL, OITyO/IMKOBaHHBIX B Ha-
YYHBIX JXYpHalax cTpaH Accommanum. Ora 6asa
VIHTETPMpPOBaHA B MEXJYHAapOJHbIe 6a3bl JaHHBIX
(Scopus n Thomson’s Reuter’s SCI) s yrpoienns
JIOCTyNa K MEXIYHAPOAHBIM HAay4HBIM JJaHHBIM
U yIydIleHNs KadecTBa HAayYHbIX JKYpPHA/IOB peru-
oHa. [Tockonbky ACI y>xe MeeT ONBIT MHTETpALIUYI
CBOVIX [JaHHBIX B MEXX/[YHApOJHbIe 6a3bl TaHHbIX, TO
QHAJIOTMYHBIM 06pa3oM Poccuiicknmit MHAeKC Hayy-
Horo nurtupoBanus (manee — PVHIIL) moxer samy-
CTUTBH Hpoliecc 0OMeHa HayYHBIMU MeTaJIaHHBIMIY C
ACI B pamMKax cOMmKeHNs HAyYHO-TeXHOTIOTNYeCKIX
cucreM 1o muHNKM EA9C - ACEAH.

Bonee Toro, mpexncrapisAeTcs 1enecoob6pasHbIM
paspaboTaTh aHAJIOT PErMOHANbHON HAyKOMETpU-
veckoit 6a3pl B EASC Ha 6ase PVIHII. ITpumepom
HOJZOOHOTO HA/IHAIMOHA/IBHOTO PELIeHNSA MOXeT
cratb ACI. OpHako ctout yunTsiBath, 4To ACI 6p171
CO3JaH JIA MHTETpAllMy B MeXIYHapOLHbIe 6a3bl

2 A Special ASEAN Investment report 2023. Jakarta, 2023. 107 p.

2 |bidem.
% |bidem.

26 ASEAN: Intellectual Property Portal. URL: https://www.aseanip.org (date of accessed: 01.02.2025).
27 ASEAN: TALENT POOL DASHBOARD. - ASEAN Talent Pool. URL: https://asean-talent.nxpo.or.th/dashboard (accessed date:

01.02.2025).
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maHHbIX (mamee — MBJI), B To BpeMs Kak He Bce
ctpanbl  EASC mpecrnenyloT 1enb WHTeTpaLun
HaIVOHa/IbHBIX 0a3 faHHbIX B MBJI. B TakoMm cyvae
JIOTMYHee CTaBUTD LIe/IbI0 CO3[jaHMe COOCTBEHHOI
MBI, copeprkaiteit B cebe JaHHbIE O MUPOBBIX XXYP-
HaJlaX, IIPU3HAHHBIX HAyYHBIM COOOIECTBOM CTPaH
EASC.

B ormune ot EC, rie 3HaHNA KOHCOMUANPYIOTCA
Ormarofapsi eAMHOI LIeHTPATN30BAHHON PerMOHAb-
Hoit monutuke, B ACEAH mpupepxuatorcs ru6-
KX JelleHTPaN130BaHHbIX MeTOoB. Ilo 3TO0M Ipn-
4)He 32 TOCY[ApPCTBAMU-YWIEHAMIU OCTAETCA MOTHAA
OTBETCTBEHHOCTD 32 pa3BUTIE HAYKM U TEXHOJIOT UL,
a BOIIPOCHI HAY4HO-TEXHOJIOIMYECKO} MHTerpanyun
(HammpuMep, obecriedeHne cBOOOBI ABVKEHNUS Ofja-
PEHHBIX JIMYHOCTEN, CO3[aHME €VHO IaT€HTHOI
CUCTeMbl MM IPOBEfieHNE COBMECTHBIX HAy4YHO-
TEXHOJIOTMYECKUX IIPOrPaMM C MHOCTPaHHBIMU
HapTHEPaMI) JIOXKNUTCA Ha IUIeYN TOCYAaPCTBEHHBIX
OpraHOB TOCY[IAPCTB TOJNBKO IO MX COOCTBEHHOI
BOJIE I XKe/TaHMUIO.

Accoyanusa Takke MMeeT MeXaHU3M (MHaH-
cuposanuss HTV, xoropeiit 6bu1 chopmupoBan
eme B 1989 . Ha BCTpedye MUHUCTPOB HayK! U TeX-
Honornit, - ®oux ACEAH no nayke (The ASEAN
Science Fund® - ASTIF). On exeropHo momydaer
IpsAMble ITIOCTYIUIEHUS CPEe[CTB OT TOCYHapCTB-
4eHoB”. Pelenus o QUHAHCUPOBAHMYU HAYYHO-
TEXHOJIOTMYECKUX IIPOTPaMM WM MCCIeNOBaHMUI
IPUHMMAKOTCA Ha OCHOBE KOHCEHCyCa CTpaH B
pamKax fesaTenpHocty KoMmuTera 1o HayKe U Tex-
HonoruaAM. K tomy xe QoHJ MMeeT MIMPOKUIT OX-
BaT TEXHOJIOIMYECKMX OTpaciell Ipy OTHOCUTEINb-
HO HU3KOM oObeMe JIeHeXHbIX cpefcts. Ilo aTum
OPUYMHAM  33/jepPXKMBAETCA IIPOLECC BbIfle/IEHN
CPeZCTB Ha HayYHO-TEXHOIOTMYEeCKIe IIPOEKThI, TaK
KaK OOBIYHO TOCY[apCTBa-WIeHbl TPeOYIOT, YTOOBI
B JCC/IE[JOBAHUY IPUHMMAIM YYacTHe MMEHHO X
Hay4Hble crienuanucTbl. COOTBETCTBEHHO, 3TO IPU-
BOJIUT K TOMY, YTO MHOTYE IIPOEKTbI OJIOKUPYIOTCA

rocypapcrBamu. Ilostomy cpepctBa ®oHpa B oc-
HOBHOM TPATATCA Ha Hay4YHble UCCIENOBAHVA A
obecreyeHns TOCYHapCTBEHHBIX IV PeErMOHA/b-
HBIX TIOIMTUYECKUX PelLIeHNIT, HalpUMep, CCIeN0-
BaHue 00 NH/eKCce aTMOCEPHOT0O paccenBaHus s
obecrieyeHns saepHoit 6e3omacHOCTI MU HOCT-
KOBMJIHOE JICCIEflOBaHMe O TOTOBHOCTY TOCY/iapPCTB
K Oymyiueil maHmeMun’', HeXKemy Ha KPUTHYeCKue
VIHHOBAIIMY Y TEXHO/IOTYY /1A PasBUTUA SKOHOMU-
KV TOCY/IapCTB.

®onp ACEAH 1no Hayke TakXe JCIO/Nb3YeTCs
TpeTbMMM CTpaHaMu. B wactHocTH, VMHpua paspa-
6oTara COBMECTHBII MeXaHU3M (MHAHCUPOBAHMSA
ASEAN-India Science & Technology Development
Fund (AISTDEF), cpencTBa KOTOpPOro MOTYT HOJY-
YUTh TONMBKO C paspemieHns IIpaBneHnsa mo Hayd-
HBIM J MH)XEHEPHBIM JICCIIElOBAaHNUAM, B KOTOPBII
BXO[UT JellapTaMeHT HayKy U TexHonoruit VIngun
u cexperapuat ACEAH. JIpyruM cXogHbIM IpuMe-
POM COTPYAHMYECTBA IO BBIAETICHUIO CPENCTB I
IPOBEJiCHNA BBITOJHBIX CBOEl CTpaHe HAyYHBIX
VICCTIEIOBaHMI ABIAETCA COTPYAHMYECTBO ¢ Mex-
[YHapOLHBIM HAyYHBIM IIAPTHEPCKMM (POH/IOM
Benuko6bpuranun®. Bpuranckmit ¢oup 3agBUI 0
3HAQUNMTE/TBHOM (VMHAHCHPOBAHNY, HAIPABICHHOM
Ha IIpOBeJieHMe 1IeIeBbIX MCCIefOBaHmil pedopMu-
pOBaHNUA SKOHOMMKMU M IIPAaBOBBIX CHCTEM CTpPaH
ACEAH B o6nactu VIV n 3gpaBooxpaHeH s

BHemHMM cTpaternyeckuM mapTHepam yHoOHO
ucnonb3osatb ®ony ACEAH no Hayke mnn fpyrue
MeTOfbl (PUHAHCUPOBAHNA MUCCIENOBAHUIL C TeM,
4TOOBI OBICTPEE OCBONUTb HOBBII I'yYCTOHACETEHHbII
PBIHOK. B TO BpeMms Kak CTpaHBI peruoHa aKTUBHO
VICTIONB3YIOT 3Ty BO3MOXXHOCTD, YTOOBI BKITIOUNTHCA
B MUPOBBIE CpeIHe- U BBICOKOTEXHOJIOTMYHBIE Iie-
ITOYKY J06ABIEHHON CTOMMOCTIL.

C 2023 r. Cexperapuar ACEAH sanyctun nop-
TOTOBKY HOBOTO IIIAHA JEMICTBUI 110 HayKe, TEXHO-
NOTUAM M MHHOBauuAM Ha nepuop 2026-2035 rr.
PaboTa Haj HMM BefieTcA B iBa 3Tana. Accouuanys

% TonHoe Ha3BaHue — The ASEAN Trust Fund for Science and Technology.

29 ASEAN: Agreement on the augmentation of the ASEAN Science Fund. Highlands. Malaysian. 08.04.2000. URL: https://
agreement.asean.org/media/download/20140119170708.pdf (accessed date: 01.02.2025).

30 Kampanart S. Atmospheric Dispersion Benchmark Problem of the ASEAN Network on Nuclear Power Safety Research. -
Thailand Institute of Nuclear Technology. Nakhon Nayok. Thailand. URL: https://inis.iaea.org/collection/NCLCollection-
Store/_Public/51/079/51079346.pdf (accessed date: 01.02.2025).

31 Fu J., Pukhari et al. Charting the path forward in Southeast Asia: Learning from the COVID-19 vaccination challenges in
six ASEAN countries. — Journal of Global Health. 2024.Vol. 14. DOI: 10.7189/jogh.14.03016 (accessed date: 01.02.2025).

32 Freeman G. Association of Southeast Asian Nations (ASEAN): Science, technology and global health reception. BbicTynneHue
MuHucTpa BenvkobpurTaHum no Hayke, MIHHOBaLMAM 1 TexHonoruamu nepep cekpetapuatom ACEAH. JloHaoH. 03.11.2023.
URL: https://www.gov.uk/government/speeches/association-of-southeast-asian-nations-asean-science-technology-and-
global-health-reception (accessed date: 01.02.2025).
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CTpaH IIpY TOfifiepKKe ABCTPAINY HAXOUTCA B I10-
VICKaX VICTIIOMHUTENIe TeHJepa Mo pa3paboTke HO-
BOTO IIIaHA JIeVICTBUIT”, IpuyeM nepsas ¢dasa pas-
pabOTKy I/IaHa yKe 3aBeplleHa IO, PYKOBOACTBOM
KeMOpumpKCcKoit TPyIIIBI 110 TPOMBIIIIEHHOI MHHO-
BalMoHHON nomutuke*. Takum ob6pasoM, cTpaHbI
ACEAH o6paiatorcsi K CBOMM 3alafHbIM KOJIIeraM
UL pasMeTKM IONTOCPOYHBIX IJIAHOB B OOIAcTy
Hayku ¥ TexHonoruit. Ilomyudaercs, yuro ACEAH
OIMpaeTCcs Ha 3allaHOE BUJIEHME YCTOYMBOTO pas-
Butus [Charting the Sustainable ... 2020], B To Bpe-
mA Kak Poccus coBmectHo ¢ Knrtaem mmeror cBon
HpeCTaB/IeHNst 00 YCTONYMBOM Pa3BUTUY B Mupe™.
[TogobHble pasnmmuus Hago OyfeT NpeofoneBaTh,
4TOOBI OHM He NOMeILIay PasBUTHUIO COTPYAHIYE-
ctBa Mexxpy crpanamu ACEAH, EASC un HIOC.
Jlns sToro morpebyeTcs IMpPOBECTU «CUHXPOHM3A-
o0 Lenenonaranysi»*® ESG-moBecTok u pyrux
VHCTPYMEHTOB YCTOYMBOTO Pa3BUTIA.

BoiBoasl

Crpaubl ACEAH 3a nocnepnue 25 nmet pobu-
JIMCh BIIEYAT/IAIOLIETO POCTA 32 CYET PACLIMPEHNUA
CBO€Jl Hay4HOI CETU U BCTPAMBAHMA €€ B MMUPO-
Bble TeXHOJIOTMyecKue ILenouku. g sToro crpa-
Hbl Accolyanuy ObUIM BBIHYK/IEHBI IIPOBECTY KO-
JIOCCA/IBHYI0 paboTy 1o obecriedeHuIo CBOOOMDI
OBIDKeHUS wuccnenoBatenein. Ilomnmexxanm Takke
peopMUpOBaHNIO HAIVIOHATIbHbIE NATEHTHbIE CU-
CTeMbI II0] MUPOBbIe CTAaHJAPTHI /s MOC/IeNyIolle-
r0 CO3[aHMs efMHOI OLMPPOBAHHON IATEHTHO
cucteMbl. JocymapcrBa-4ieHbl pasBUBaIM TECHOE
Hay4YHO-TeXHMYECKOe COTPYIHUYECTBO C TPETbUMMU
CTpaHaMMl ¥ MHOCTPAHHBIMM TE€XHOTOIMYECKUMMU
KOMIIAHUAMMI.

Acconyanusa He IPOBOAMIA EIMHYIO Hayd-
HO-TeXHOJIOIMYeCKY0 IOMUTUKy 1o npumepy EC.
Hao60poT, rocygapcrBa-4ieHbl BOCIOIb30BAIICH
HPAKTUKOJ TIMOKOM WMHTErpanyum, OCHOBAHHO
Ha IIpUHINIIE CYOCUIVIApPHOCTY, T.e. iepefaBaiu Ha

yposenb ACEAH To/bKo Te 3aaun, KOTOpble He0O-
XO[MMO OBUIO PEIINTD Ha HaIHAIMOHA/IbBHOM YPOB-
He )1 C y9acTUeM TOJIbKO TeX CTpaH, KOTOpble ObLIN
3alHTepeCcoBaHbI B IIpofo/bkeHun pedopm. Tak, me-
XaHU3MBI IPM3HAHVA KBATMPUKALWIT pean3yrnTCs
B TOCY/JapCTBaX-YIEHaX TOJIbKO TOIfA, KOITlA OHU
B MHUIMATHUBHOM mopszke BcrynaoT B CCK mmn
HOJIMCHIBAIOT COIVIALIeHMA O B3aVMHOM IIpM3HA-
Huu kBamiukanuit. CornaleHme o IepefBIDKeHNN
GM3NYeCKUX /NI )K€ PETyINpOBao U YIPOIIAJIO
HepefBIDKeHNe pabounx pecypcoB UCK/IIYNTENbHO
B MHTepecax TOProB/Iyu U OusHeca.

HayuHo-TexHonornuyeckoe passutue ACEAH
Y BXOJSAILINX B Hee CTPaH ObII0 ObI HEBO3MOXKHBIM
0e3 cosfaHMA eaVMHON IPOABUHYTON OLMdpOBaH-
HOJl TIaTeHTHOJ CUCTeMbl. Accoluanys CTONKHY-
J1Iach C OTPOMHOII IIPO6/IeMOoTt pasHO0Opasyst HaLu-
OHAaJIbHBIX IIATEHTHBIX CUCTEM, IIO3TOMY BHE[IpeHME
eIMHOII MATEHTHOJ CUCTEMbI MOTPeOOBANIO 3HAYN-
TeNlbHOro KonmmdecTBa BpeMeHu. Crpanbl ACEAH
CTa/M VCIO/Nb30BAaTh METOAbI TMOKOM MHTerpaLum
C yYacTyeM IIpefiCTaBUTeNell BCeX CTPaH-YIEHOB.

EBpasuiickmil 5KOHOMUYECKUII COK3 MOXKET
YaCTUYHO IEPeHATh TAKOIl ONBIT IMOKOI MHTerpa-
MM B HayYHO-TeXHOJIOrn4eckoii cpepe. Tem 6oree
4TO BJIACTHBbIE CTPYKTYpbl Poccum eMoHCTpUpYIOT
3a/{HT€PECOBAHHOCTb B HOPUIMYECKOM 3aKpelle-
HMJ e[IVIHOV CYICTEMBI ITyOIMYHOI BIAcTH, KOTOpast
HO/Ipa3yMeBaeT I1€PeCMOTP HbIHEUIHNX KOHCTUTY-
LIVIOHHBIX HOPM OTHOCUTE/IbHO paclpefie/ieHNs Io/I-
HOMOUMIT ME&X/y defiepaTbHbIMI OpPraHaMI 1 Opra-
HaMM BacTu cyobexToB [babemiok 2023:112]. Itn
HOBOBBEJIEHV MOTYT MHUIIMMPOBATD JUCKYCCUIO O
BO3MOJKHOJI Ilepefiaye 4acTy IIOJIHOMOYMI HaJjHa-
1oHabHBIM opraHaM EASDC, B ToM 4ncie B 0671a-
CTU HayYHO-TEXHOIOTMYECKOI MONMUTUKMA.

Bb110 61 Heljeneco0OpasHbIM XOTb KaK-TO KO-
poBaTh Kypc HayYHO-TEXHOJIOTMYECKON IIOMTUKY
ACEAH wus-3a otanumii B 9KOHOMMYECKUX, ITOJIN-
TUYECKMX ¥ MHCTUTYLMOHAIbHBIX peanusAx espa-
3miickoro pernoHa. C OHON CTOPOHBI, B OTINYME

Moscow Journal of International Law

33 Revised terms of reference: Development of the ASEAN Plan of Action on Science, Technology and Innovation (APASTI)
2026-2035: Phase Il. - Australia for ASEAN Futures. URL: https://asean.org/wp-content/uploads/2024/08/RevisedRetender-
ing_TOR_APASTI_Consultant-1.pdf (accessed date: 01.02.2025).

3 Whellams E. ASEAN Plan of Action on Science, Technology and Innovation (APASTI) 2026-2035. University of Cambridge.
2023. URL: https://www.ciip.group.cam.ac.uk/what-we-do/services/recent-projects/asean-plan-of-action-on-science-
technology-and-innovation-apasti-2026-2035/ (accessed date: 01.02.2025).

% Joint Statement of the Russian Federation and the People’s Republic of China on the International Relations Entering
a New Era and the Global Sustainable Development. Beijing. China. 04.02.2022. URL: http://www.en.kremlin.ru/supple-
ment/5770 (accessed date: 01.02.2025).

36 ESG no-pyccKu: B CTPaHE MNOSBAAIOTCA HOBbIE MOAXObl KYCTONUMBOMY pa3BuTuio.— PEK Ompacu: Ycmoldusoe pazsumue.
14.07.2023. URL: https://www.rbc.ru/industries/news/651fbbc19a7947008ce7ba0f (nata obpaweHus: 01.02.2025).
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ot IOro-BocTouHoit A3y, B eBpas3uiickoM permoHe
yke (QYHKIVIOHMpYeT eBpasuiiCKoe NaTeHTHOE Be-
JIOMCTBO, YTO YIPOIaeT MpOIiecc MHTerpaluy Ha-
yku u texsonormit. Takxxe B EASC 6pumn 3amyue-
HBI MEXaHU3Mbl O B3aMIMHOM IIPU3HAHUM YYEHBIX
CTeleHell M Y3KOTrO CIeKTpa KBamu(uKaiyii, 4To
ABJIAETCSA TIEPBBIM IIATOM K 00eCIIeYeHNI0 CBOOObI
THepeaBIDKeHNA UCCTIeoBaTeell.

C npyroit CTOpOHBI, ObUIO OBl PalVOHATBHBIM
yHNnuupoBath B EASC HayuHO-TeXHOIOTMYecKoe
COTPYHMYECTBO C MHOCTPAHHBIMM TOCYHApCTBAMM
1O TIpMMepY INIPAKTUK, PeaNn30BaHHBIX B PaMKax
ACEAH. B yactHocTH, popmaramm Takoro COTpys-
HJMYeCTBA MOIYT CTaThb paboume IPYIIBI IO Hayke
C MHOCTPAaHHbIMM IAPTHEPaMy WV MHBECTUIVIOH-
HbIiT HOHJ B 00/1aCTY HAyKM Y TEXHOJIOTI C IIpefyc-
MOTPEHHBIM MeXaHU3MOM MHOCTPAHHOTO VIHBECTH-
poBaHusA. IIpu 3TOM BaKHO YUMTHIBATb MHTEpECHI
rOCYHapCTB-4Y/IEHOB, IPUHMMAS K/II0UeBble pelleHNs
B pPaMKaxX yKa3aHHBIX MIHCTUTYTOB Ha OCHOBE KOH-
CeHCYca, 4To 0becreynT OamaHC MeX/y HaIlMOHA/Ib-
HbIMU TIpyopuTeTamu u o6immu tesivu EASC.

AKTYanbHBIM TaKXKe IPeCTaB/AETCA CO3JaHMe
eIMHOII CHCTeMbl MOHMTOPMHIA ¥ aHA/IN3a MUTpa-
VM Hay4HBIX U TEXHOJOIMYECKUX Kaapos. Takas
cucreMa MOIVIa Obl CTaTh MHCTPYMEHTOM JJIA paspa-
OOTKM NPEBEHTVMBHBIX WIM CTUMYIMPYIOIVX Mep,
HAIIpaB/IeHHBIX HA IIPefoTBpallleHNe yTeUK) KBalu-
buULMpPOBaHHBIX ClIElanucToB 3a npexnens EAIC.

[TenecoobpasHo paspaboTaTb aHAIOT PEruo-
Ha/IbHOIT HayKoMeTpuyeckoii 6assl B EADC Ha 6ase
PVHIIY. Jlonrocpo4YHBIMM pe3yJIbTaTaMy TaKMUX
pelLIeHNiT MOXeT CTaTh yIpolleHue oOMeHa Hayd-
HBIMI 3HAHMAMMY, YIy4lleHMe KauecTBa HAayYHBIX
myO/IMKaLWil M IpUBJIeYeH)e IHOCTPAHHBIX CIIeIN-
a7MCTOB [/ Y4acTVsA B COBMECTHBIX MHHOBAIIMOH-
HBIX TIPOEKTaX.

CuMO6M03 3TUX pelLIeHWil MO3BOMUT He TOIbKO
IpYBJIeYb MHOCTPAHHBIX MHBECTOPOB B Pa3BUTHE
HayKM U TeXHOJIOIMIT Ha BHYTpeHHUII ppiHOK EASC
IyTeM YCTAHOBJIEHMS B3aMMOBBITOJHBIX OTHOIIe-
HMIA, HO 1 BHECTY CBOIO JIETITY B Pa3BUTIE IIPaBOBO-
r0 MHCTPYMEHTapus CTUMY/INPOBAHUA MHHOBALU-
OHHBIX TpoeKToB B cTpaHax EADC.

B nensax 6onee IJIOTHOTO COTPYJHMYECTBA IO
manaM Pocenst - ACEAH n EASC - ACEAH B 06-
MACTM HAYKM M TEXHOJIOTMII >Ke/laTelbHO B MEepBYIO
odepenb pa3paboTaTh CrocoObl 0OMeHa Hay4HBI-
My MetamanHeiMu Mexny ASEAN Citation Index

n PVIHII. IIpu sTOM IepBBIM 3TAllOM MOXKET CTaTh
BK/oyeHne xXypHanos ACI B «benblit cricox» xxyp-
HanoB MuHo6panayki*® u sxypranos BAK B cimcok
uHpleKcupyeMbIx xxypHanos ACL Briocnegctsuu co-
TPYAHMYECTBO MOXKET IlepepacTy B TAPMOHM3ALINIO
CTaH/]APTOB OLICHVBAaHMA HAYYHBIX XXYPHANIOB A
COBMECTHOTO YyYLIEHV VX Ka4eCTBa, OBbIIIEHA
PeITVHIOB YHMBEPCUTETOB 1 PA3BUTHA aKaeMude-
CKOTO COTPY/{HMYECTBA.

[lpyroit moteHumanpHO cdepoil COTpysHMYe-
CTBa O0eIaeT CTaTh BO3MOXKHOE COITIALIEHME O B3a-
VMMHOM Ipy3HaHuy nateHToB Mexxzty EIIC n Ennnoit
nareHTHoit cucremoit ACEAH. B nmonosxenusax corna-
meHns 6bUIO OBl 11e71eco0O6pasHo MPOINCATh MPYH-
MBI B3aYIMHOTO IIPU3HAHYVIA TATEHTOB, BBIJAHHBIX
B cTpaHax - yyactHukax EASC n ACEAH, 6e3 Heo6-
XOJMMOCTY TPOBEEHNA JOIOTHUTEbHON 3KCIIep-
Tu3bL [Ipy 5TOM 3aK/IIOUEHNIO COITIALIEHNSA JJO/DKHA
HpeIIeCTBOBATh pa3paboTKa eAVHbIX TpeOOBaHMI
K COfIep)KaHMIo 1 0pOPM/ICHMIO NTATEHTHBIX 3aBOK,
BK/IIOYAsA CTaHJAPTHI Mofa4y, GOpMaTOB OMMCAHVA
M300peTeHil, YepTexeil U 3as1BOK Ha U300peTeHue,
a TaKKe IPefioCTaB/IeH e IePeBOIOB 3asBOK Ha OJVH
WM HeCKobKo pabounx s3pikoB EADC n ACEAH.
[l1s1 mpeoTBpallieHNs HayYHO MUTpALuy ObUIO ObI
B&XHO IIPeyCMOTPETb MIHVMA/IbHBII CPOK PacCMO-
TPeHNUSA TATEeHTHbBIX 3aABOK. COITIallleHNe 3aKpemm-
710 OBl HOPSIIOK OOMEHA pe3y/IbTaTaMyl 3KCIIEPTHU3bI
M [OKYMEHTaMM MEXJy HaTEeHTHBIMU BEeIOMCTBA-
Mu. PermameHTanms mopsaka paspelleHys CIOpOB
B ACEAH ycraHaBmBaeTcs Ha 6ase paclmpeHHOTo
MeXaHV3Ma pa3pelleHNs CIIOPOB, YTO MOXKET CTaTb
IpoOo6pPa3oM JIBYCTOPOHHETO MeXaHV3Ma paspelle-
HIA CIIOPOB 110 MHTE/UIEKTya/IbHBIM IIPaBaM.

JInsa cTMMYIMpOBaHVA B3aMIMHOTO VIHBECTMPO-
BaHVA B IHHOBAIVIOHHBIE TIPOEKTBI PEKOMEH/YeTCA
paspaboTaTb MeXaHM3MBI OKa3aHus MHQopManmu-
OHHO-KOHCY/IbTaLJIOHHON ¥ IIPaBOBOJ IIOJIEPXKKIL.
YTo6bl MUHMMMSMPOBATH PUCKM, IeecO00OpasHO
HPEfOCTABIIATD TaKYI0 MOAJEPXKKY TOTbKO TeM TeX-
HOJIOTMYECKVIM KOMIIAHVAM, KOTOpbIe apIyMEHTHPO-
BaHHO JJ0Ka3a/1y HeOOXOAMMOCTD IIOMCKa KBanudu-
IMPOBAHHBIX ITAPTHEPOB Ha 3apyOEKHBIX PBIHKAX,
pacumMpeHysa IIPOU3BOACTBA C NCIIONb30BAaHUEM
VHOCTPaHHbIX MOLITHOCTET! M/ KOMMepLia/Ii3ali i
VHHOBALIIOHHBIX IPOAYKTOB 3a pybOexom. Takoii
nonxop OyfieT OTBeYaTh CTPATEIMYECKUM JHTepe-
cam EASC u ykpenut 1mosuuum rocygapcTs-4jgeHoB
Ha I7106a/IbHOI HaYYHO-TEXHO/IOTMYECKOIT apeHe.

37 eLIBRARY.RU. URL: https://www.elibrary.ru/defaultx.asp?ysclid=m7rlstrlqn924172207 (nata obpaieHus: 01.02.2025).

% MetpoBa B. Hayke po6asnsawoT cyBepeHHocTU. — KommepcaHmws. 26.08.2024. URL:

doc/6917983 (gata obpaiyeHuns: 01.02.2025).
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AOKTPUHA

«MONMNUENCKUX NMOJIHOMOYUNIA»
B MHBECTULIMOHHDbIX CIMOPAX,
CBA3AHHbIX C CAHKUUAMMW:
BUJIET, KOTOPbIN CTOUT
AOBPOCOBECTHOIO NOBEAEHNA?

BBEJEHME. Bospocna nonynsapHocms uxéecmu-
UUOHHO20 apOumpaxa Kax naouadku 01 paspe-
WeHUS Cnopos, CBA3AHHLIX ¢ cankyuamu. OoHaxo
00 cux nop Hu 00UH U3 MAKUX CHOPOB, NepedarHHvIxX
Ha paccmompenue UHBECMUYUOHHDIX MPUOYHA-
7108, He 3AKOMYUICA BbiHeceHUeM apOumpaiHozo
pewenus. Takum 06pazom, UHBECTMUUUOHHYIIL ap-
bumpax;, HeCMOMPS HA YNOMAHYMY Npuenexa-
MebHOCMb U PACTYULYI0 NONYAAPHOCHb, 6 3HAUU-
MenvHoUl cmenenu ocmaemcs terra incognita 07
TIUY, HENAIOULUX PASPEUUUMD C €20 NOMOULDIO CAHK-
UUOHHDLE CNOPbL. ABMOPBL BHOCAIN CB01L 6K1AD 6 MY
PA3BUBAIOULYIOCA OUCKYCCUI, AHATIUSUPYS NPAKMU-
Ky UHBeCMUUUOHHbIX apbumpadceil. Llenv nacmo-
Aweli cmamoi — paccmompemv, Kakum 06pasom
UHBECULUOHHDIE MPUOYHATILL MONKYIOM 000po-
COBECIHOCMb KAK KPUmeputl npasomepHoil peasnu-
3auuU npas 6 pamxax OOKMPUHbL «NOMUUEUCKUX
NOJIHOMOYULL», U U3YUUMb, KAK UHBECIOP MOJHem
UCNOIb308AMb MU BbI600bL 6 CHOPAX, CBAZAHHDIX C
cankyuamu. Boibop dannoti memvL 0cHO8AH HA 1MOM,

Moscow Journal of International Law - 1 - 2025

UMo 00ZIHHOCHIHbLE TUUA 20CYOAPCNBA-CaHKUUOHE-
Pa 00b14HO CONPOBOHOAIOM NPUHAMUE MAKUX CAHK-
Uuti nYOTUMHLIMU 3A5A67IEHUAMY, KOMOpble MO2ym
6biMb UCNONIb306AHBL NOOCAHKUUOHHLIMU UHBECTO-
pamu, 4mobuvt pazobnauume omcymcmeue 006poco-
8eCINHOCU CO CHOPOHBL 20CY0aAPCNBa-CaHKUUOHE-
Pa U NPoOEMOHCIPUPOBAMb HEOOOCHOBAHHOCb €20
CCOIIKU HA OOKMPUHY «NOTIUUETICKUX NOTHOMOUULLY.
IIo mHeHU0 asmMopos, UMEHHO MU 3aA67IEHUS MO-
2ym nokasamv, 4mo 20cy0apcrneo, npumeHsIoulee
CAHKUUU, no crnoéam mpubyHana no o0eny «IcKo-
con», Oeticmeyem 6 CKPbLmblLX UEAX, KOrmopbie npo-
cmupaiomcs 0aneko 3a npedenvl CAHKUUOHHOZ0 pe-
2YNUPOBAHUS.

MATEPVIAJIbI I METOJBI. B npedcmasnexHom
UCcre006aHUl UCNOTL308AUCL 00U4eHAY HDIE Me-
mMoovl no3Hanus (aHAnu3, cuHmes, UHOYKUus, Oe-
OyKuus), cneyuanvHo-opuduyeckue mermoovt (¢op-
MATLHO-IOPUOUHECKULl, — eXHUKO-IOPUOUHecKul,
MemoO  10pudu4eckoti aHanouL), CpPABHUMENb-
HO-NPABosoLL U, npexcde 6ce20, Memood Ketic-crmaou
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(ananus cyoebHoti npakmuku). Aemopol yoensom
ocoboe sHUMAHUE 00KA3AMETbCBEHHOTL cule, KO-
mopyto apoumpaxctvie cyovl npudaiom nyonudHvIM
sasenenuam. OHU maKkie paccmampuearm KoH-
KpemHbvle 00KA3amebcmea, Ha KOMopble CCbliarm-
A1 UHBeCMOopbl, 4mMobbl 000CHOBAMYb OMCYMCMBUe
006p0coBecmHOCMU 20CY0ApCcmea 1 HA AMoti 0CHO-
6e OMAUYUMb NPOUSPAHHDIE 0elid OMl YCHEeUIHDLX.
IIpedcmosusuii ananus 6yoem cocmosimo u3 0630pa
cedyousux 0es, 8 KOmopolx mpebosarue 000poco-
BECHIHOCIU MUAMNENLHO U3YHATIOCh UHBECHULU-
oHHbIMU apbumpaxcamu: Mappun Vneecmmenm
Ipyn npomue Kunpa, Mex0yHapooHuviil yeHmp no
YpezynuposaHur) UHEECUUUOHHbIX cnopos (0a-
nee - MIJYVC), Pewenue om 26 urons 2018 2.; Jloii-
ue banx npomuse Ilpu-Jlanku, MLIYVIC, Pewerue
om 31 okmsabps 2012 e.; Kacuroc npomue Apeen-
munvl, MLIYVIC, Pewsernue mpubyHana om 5 HoA0ps
2021 2. u Codexco npomus Benepuu, MI]YVC, Bui-
Oepracku u3 pewtenus om 28 ausaps 2019 e. Bvibop
amux 0esl 00YC/06/1eH MeM, Ym0 6 HUX AHATUSUPY-
emcst 006pocosectnHOCMy Kax mpebosanue K nose-
0eHur0 20cy0apcmea, NPUHUMAIu,ee0 UHBeCULUL,
U yoensiemcst 00CmMamouHoe 6HUMaHue 00CyHo0eHU0
doKasamenvcme, NPpeocmMasIeHHbIX UHBECHIOPAMU.

PE3YJIBTATBI ICCIIEOJOBAHMA. IIpedcmas-
JIEeHHBITI AHATU3 NOKA3AJL, 4O PA30Upamenvcmea
8 UHBECTMUUUOHHOM apbumpaxe He NPUBOOAM
K CHAMUK cankyuii. VIHeecmuyuonHvle 002060pbl,
Komopovle AGNAOMCA OCHOB0U 0N HOPUCOUKUUU
UHBECTULUOHHBIX APOUMPANHBIX CHOPOS, npedyc-
MAMPUEAM KOMNEHCAUUI 8 KA4ecrmee 0CHOBHO020
cpedcmea npasosoil sausumol. B mo xe spems um-
BECULUOHHDLTL APOUMPAKH MOXHcE NpedoCcmasUums
UHBECTNOPAM B03MONHOCb NONY4UMb KOMHNEHCd-
yuo om 20cydapcmea, NPUMEHAIOULL20 CAHKUUL,
unu, no Kpatixeti mepe, no6yoUmv 3o 20¢cy0apcrmeo
HA4amov nepez06opvl U ybeoumv ommeHUms caHk-
UUuu 6 pamKax MUpHozo paspeuieHus cnopa. Jns
mex UHBeCHOPO6, KOMopbie He CMOIU 00OUMbCA
JHenaemozo pe3yivmama nymem nepezo6opos, 6ax-
HO y4ecmv, Kakue «KO3bipu» UMU cpeocrmea 3auiu-
Mol 20CY0apcmeo, npumeHsIousee CaHKUuU, Moxern
npedvssumv 6 apoumpace. Hecomnenno, enasnoim
«KO3bipeM» ABNACMCA OOKMPUHA «NOTUUETICKUX
NOIHOMOYUULLY, KOMOPYI0 3ACTYHEHHO HA3bI6AIOM
NPUSHAHHLIM  7IEMEHINOM  20CY0APCIBeHH020 CY-
sepenumema. Ha amom «anemenm» zocyoapcmeo-
omeemuuK CColiaemcss NPaKmu4ecku 6 Kaxoom
cnope, 3ampazusarouem nyOnUUHbIE UHIMEPeCDL,
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makue Kax obuecmeeHHblli Nops0oK unu 6esondc-
Hocmy. Ccolnka Ha 0OKMPUHY «NOUUELICKUX NOTTHO-
MOUULI» — ectnecmeeHHblll, oMU UHMYUMueHsLL
waz 078 20cy0apcmed, NoCKonbKy O0OKMpUHa no-
360717 OCYUAECMBTIAMb Pe2yIUPOoSaHue O 3ausu-
Mol 00U4eCBEHHbIX UHMepPecos 0e3 NpusieueHUs
eocyoapcmea K 0meemcmeeHHOCU 3a HapyuleHue
MENOYHAPOOHBIX UHBECMULUOHHBIX 00S3AMeNbCNe
nepeo UHOCHPAHHBIMU UHBECINOPAMUL.

OBbCY KIEHWE U BBIBOJBbI. Asmopu: npuwnu
K 861800y, YMO 20CY0apcmea He 0671a0aim 4pe3evi-
YAUHO WUPOKUMU NOTHOMOUUAMU BMEUUBAMbCS
8 0eAMenvHOCb UHBECTOPA 6 PAMKAX OCYUjec-
871eHUsT QOKMPUHDL «NOTUUETICKUX NOTTHOMOUULL».
Cmandapmom 00Ka3vleanust Hedo6PocosecmHOCU
ABNAOMCA ACHbIE U YOeOumenvHvle UU HeONpo-
seprcumvle doxkasamenvcmead. BaxcHvl He monvko
mpebosanus, npedvssnieMvle K Kayecmsy 00Kasa-
menvbcme, HO U ux konuwecmeo. Kakoti 6vt docmoti-
HOU HU ObLIA YeTib, 0eKNIAPUPYEMAST NPUHUMAIOULUM
eocyoapcmeom, MpUuOYHAL Moxem ycmaHo8Uumb,
4mo NOONUHHAA, CKPbIMAs Uenb, Obina Noaumu-
ueckoti. Kpome moeo, apoumpacHvle mpubyHanvl
npudarm pasnu4Hoe 3HaveHue NyOIUUHLIM 3a6-
JIeHUAM 20Cy0apcmeeHHbix 4uHosHukos 6 CMIL.
Haxoneuy, npunyun copasmeprocmu (nponopuyuo-
HAZIHOCMUL) MOJMeEm CblePamb HA PYKY UHBeCopy
dasce 6 OMCYymMcmeue 4emKux U Heo8yCMblLCTIeHHbIX
NYONMUUHBIX 3AA6/IeHUT BLICUAUX OONIHHOCIHBLX TIUL,
IIpusneuenue 6HUMAHUS APOUMPANHO20 CYOad KO
8pemeHU coObIMULl, CEA3AHHBIX C OCNAPUBAEMbIMU
Mepamu, makxie Moxem cnocoocmeosams ycnexy
uHeecmopa.

KIIIOUYEBBIE CIIOBA: unsecmuuyuoHHbvle chno-
pol, 006pocosecmHocmy, OOKMPUHA «NOUUETICKUX
NOMHOMOUULL», CIAHOAPM 00KA3bI6AHUS, NPUHUUN
copasmepHocmu (NPONOPUUOHATLHOCIUL)

A ODUTUPOBAHWMA: 3asepummackas [J.A.,
boxman JI.C., JJokTpuHa «IIOMMLENCKUX IOTHO-
MOUMiT» B MHBECTVLIMOHHBIX CIIOPaX, CBA3aHHBIX C
CAaHKIAMM: OMJIET, KOTOPBIl CTOUT JOOPOCOBECT-
HOTO TIoBefieHNA? — MocKOSCKULl HypHAL MexOy-
HapooHozo npasa. Ne 1. C. 69-82. DOL https://doi.
org/10.24833/0869-0049-2025-1-69-82

Asmopul 3as6ensa10m 06 omcymcmeuy KOHPAUKMA
uHmepecos.
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POLICE POWERS

IN THE SANCTIONS-RELATED
INVESTMENT DISPUTES:

A TICKET WHICH COSTS
GOOD FAITH BEHAVIOR?

INTRODUCTION. This article discusses growing
popularity of investment arbitration as a forum for re-
solving sanctions-related disputes. The crunch point,
however, is that so far none of such disputes brought
before investment tribunals has resulted in the arbitral
award. Thus, investment arbitration, despite its men-
tioned attractiveness and growing popularity, largely
remains terra incognita for persons wishing to pursue
sanctions-related disputes. The authors contribute to
this emerging discussion providing analysis of relevant
recent case law. The purpose of this Article is to exam-
ine how investment tribunals have interpreted good
faith as a requirement for a lawful exercise of police
powers and to explore how these findings can be used
in the sanctions-related disputes from an investor’s
perspective. The choice of this topic is based on the hy-
pothesis that governmental officials of the sanctioning
state typically accompany the adoption of sanctions
with public statements that can be used by the sanc-
tioned investors to expose the lack of good faith on the
part of the sanctioning state and crush the state’s invo-
cation of the police powers. It is these statements that
may reveal that a sanctioning state, in the words of the
Eskosol tribunal, acts for ulterior purposes.

Moscow Journal of International Law - 1 - 2025

MATERIALS AND METHODS. General scien-
tific methods of cognition (analysis, synthesis, in-
duction, and deduction), special legal methods (for-
mal-legal, technical-legal, method of legal analogy),
comparative legal and primarily case study method
were used in the presented research. The authors fo-
cus on the probative value that arbitral tribunals
ascribe to public statements. They also examine oth-
er evidence relied upon by investors to prove the ab-
sence of good faith of the state and, on this basis, to
distinguish lost cases from successful ones. The forth-
coming analysis will consist of a review of the follow-
ing cases in which the good faith requirement has
been scrutinized by arbitral tribunals: Marfin In-
vestment Group v. Cyprus, ICSID: Award, 26 July
2018, Deutsche Bank v. Shri Lanka, ICSID: Award.
31 October 2012, Casinos . Argentina, ICSID:
Award of the Tribunal. 5 November 2021 and So-
dexo v. Hungary, ICSID: Excerpts of Award. 28 Jan-
uary 2019. These cases are chosen because they ana-
lyze good faith as a requirement for the conduct of
the state receiving investments and they pay suffi-
cient attention to the discussion of the evidence pre-
sented by investors.
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RESEARCH RESULTS. Presented analysis has
shown that investment arbitration proceedings do not
result in elimination of sanctions. Investment treaties
which serve as a jurisdictional basis for investment ar-
bitration disputes provide for compensation as a pri-
mary remedy. At the same time, investment arbitra-
tion may provide investors with an opportunity to
obtain compensation from the sanctioning state, or, at
least, to encourage that state to initiate consultations
and persuade it to lift sanctions in a friendly manner.
For those investors who have been unsuccessful in
achieving the desired outcome through negotiations, it
is important to consider what “trump cards” or de-
fences the sanctioning state may rise in arbitration.
Undoubtedly, the main “trump card” is the police
powers doctrine, which has been deservedly referred to
as a recognized component of State sovereignty. This
‘component” is invoked by the respondent state in vir-
tually every dispute involving a public interest, such as
public order or security. To invoke the police powers as
a defence is a natural, almost intuitive step for a state
as the doctrine allows for regulation to protect the
public interest without being held liable for breach of
international investment obligations to foreign
investors.

DISCUSSION AND CONCLUSIONS. Authors
came to the conclusion that states do not possess ex-
tremely broad discretion to interfere with investments

I. Introduction. Investment arbitration and
sanctions: can they cross paths?

The emergence of numerous sanctions' regimes
has led to the growing popularity of investment ar-
bitration as a forum for resolving sanctions-related
disputes.

To illustrate this statement, the authors will give
two striking examples. The first is the investment
dispute initiated by Mikhail Fridman in 2024 against

in the exercise of legitimate regulatory authority. The
standard of proof for bad faith allegations is clear and
convincing or cogent evidence. Not only is the stand-
ard important, but also the quantity — the evidence
must be sufficient. No matter how laudable the goal
that a host state declares, this fact would not prevent a
tribunal from finding that a genuine, behind-the-
doors aim was political. Tribunals ascribe different
weight to public media statements of state officials.
The principle of proportionality can serve the inves-
tor’s position even in the absence of clear and unam-
biguous public statements from top officials. To draw
the tribunal’s attention to the timing of the events sur-
rounding the challenged measures may contribute to
the investors success.

KEYWORDS: Investment disputes, good faith, police
powers doctrine, standard of proof, principle of pro-
portionality

FOR CITATION: Zavershinskaia D.A., Boklan D.S.,
Police Powers in the Sanctions-related Investment
Disputes: a Ticket which Costs Good Faith Behav-
ior? — Moscow Journal of International Law. 2025.
No. 1. P. 69-82. DOI: https://doi.org/10.24833/0869-
0049-2025-1-69-82

The authors declare the absence of conflict of interest.

Luxembourg over the freezing of Mr Fridman’s
US$15.8 billion in assets®. The sanctions lie at its very
core as the Grand Duchy of Luxembourg froze Mr
Fridman’s assets precisely to comply with the Euro-
pean Union’s sanctions. Now the co-founder of Rus-
sias Alfa Group is arguing before the ad hoc tribunal
that the freezing constitutes “a grave injustice” and
an indirect expropriation that violates Luxembourg’s
obligations under the investment treaty concluded
with Union of Soviet Socialist Republics in 1989°.
The amount of compensation requested by Mr Frid-

' The use of the term “sanctions” to denote unilateral restrictive (coercive) measures in this paper is used in an attempt
to present a consensus definition. From a legal point of view, this term should not be used in international relations, since
this contradicts the foundations of international law. “Sanctions” can be used in national legal orders, since they have the
function of punishment, which does not apply to unilateral measures of states [Boklan, Koval 2024:8].

2 See Russian Oligarch Launches €15bn Lawsuit Against Luxembourg. - Bilaterals.org. 14 August 2024. URL: https://www.
bilaterals.org/?russian-oligarch-launches-eur15bn (accessed date: 9.01.2025).

3 Agreement between the Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg, and the Gov-
ernment of the Union of Soviet Socialist Republics, Concerning the Mutual Encouragement and Protection of Investments.
1989. URL: https://edit.wti.org/document/show/bc883946-ac64-4e50-9b78-8f13137f128e (accessed date: 9.01.2025).
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man exceeds half of Luxembourg’s annual budget for
2024*. The second example is the claim submitted
before the International Center for the Settlement of
Investment Disputes (ICSID) by Luxembourg-based
ABH Holdings against Ukraine®. The dispute arose
from Ukraine’s nationalization of Sense Bank owned
by ABH Holdings on the ground that the banKk’s in-
direct owners, Mikhail Fridman and Petr Aven, were
placed under the sanctions regime®.

The mentioned disputes concern so-called “uni-
lateral restrictive measures” [Olmedo 2023:95], that
is coercive measures adopted without the United Na-
tions” approval. These unilateral sanctions, imposed
by one state on entities/individuals or another state
outside its jurisdiction, have increasingly been used
as a foreign policy tool to influence the behavior and
policies of other states. It is more of a political tool
[Kritskiy 2016:204]. In the “sanctions” context, ex-
traterritoriality refers to claims by a state to enforce
purely domestic restrictive acts outside its territory,
as well as situations where that state makes foreign
participants in proceedings with a “sanctions” el-
ement liable in its territory [Kritskiy 2021:101].
Unilateral sanctions represent a departure from tra-
ditional conceptions of state sovereignty and non-
intervention [Keshner 2015:147], as they extend the
reach of a country's laws and regulations beyond its
borders. These measures typically involve trade re-
strictions, financial sanctions, asset freezes, or limi-
tations on specific transactions, aiming to coerce
or penalize targeted entities or individuals in third
countries [Boklan, Koval 2024:9]. Unilateral sanc-
tions serve as an effective foreign policy tool used as
a political signal or to put pressure on another state
to change its behavior [Boklan, Murashko 2022:144].
The present-day discussion on the use of the term
“unilateral sanctions” to designate unilateral coercive

measures could be the sign of a new evolution in
the law of enforcement, even though no consensual
rules have so far developed in this respect [Miron
2022:14]. Some scholars indicating the difference be-
tween sanctions imposed by the United Nations Se-
curity Council and unilateral “sanctions” define the
latter as “restrictive measures” [Beaucillon 2021:6-8].
Still, investment arbitration has faced the sanctions
authorised by the United Nations Security Council
as well. For instance, Libyan Investment Authori-
ties has launched investment arbitral proceedings
against Belgium, whose court seised Libyan assets in
the course of domestic criminal proceedings in Bel-
gium. The attachment of these assets became possi-
ble due to fact that they were deposited in a Belgian
financial company Euroclear in compliance with the
United Nationals Security Council sanctions against
the Gaddafi regime of 20117. The United Nations
Security Council has the primary responsibility for
maintaining international peace and security, and it
can impose sanctions on states or entities that engage
in activities deemed to be a threat to peace [Ivanova
2016:185]. This is further evidence of the popularity
of investment arbitration as a mechanism for resolv-
ing of various sanctions-related disputes. The crunch
point, however, is that so far none of such disputes
brought before investment tribunals has resulted in
the arbitral award. Thus, investment arbitration, de-
spite its mentioned attractiveness and growing pop-
ularity, largely remains terra incognita for persons
wishing to pursue sanctions-related disputes.

The key thing to know to unravel this uncertainty
is that investment arbitration proceedings do not
result in elimination of sanctions. To clarify, invest-
ment treaties which serve as a jurisdictional basis
for investment arbitration disputes provide for com-
pensation as a primary remedy. At the same time,

Moscow Journal of International Law - 1 - 2025

4 Russian Oligarch Launches €15bn Lawsuit Against Luxembourg. - Luxembourg Times. 14 August 2024. URL: https://www.
luxtimes.lu/luxembourg/russian-oligarch-launches-15bn-lawsuit-against-luxembourg/17751745.html  (accessed date:
9.01.2025).

5 ICSID: ABH Holdings v. Ukraine. 29 December 2023. - ICSID Case No. ARB/24/1. URL: https://www.italaw.com/cases/11130
[hereinafter - ABH Holdings v. Ukraine].

¢ ABH Holdings Considered the SBU’s Search for Fridman a Guise for the Takeover of Ukraine's Sense Bank. — Forbes. 21 De-
cember 2021. URL: https://www.forbes.ru/milliardery/503001-abh-holdings-scel-rozysk-fridmana-cbu-prikrytiem-dla-
zahvata-ukrainskogo-sense-bank (accessed date: 9.01.2025). See The Law on Amendments to Certain Legislative Acts of
Ukraine on Improving the Procedure for Withdrawing a Bank from the Market under Martial Law No 3111-IX. 11 April 2023.
URL: https://itd.rada.gov.ua/billinfo/Bills/Card/41670 (accessed date: 9.01.2025).

7 ICSID: Libyan Investment Authority v. Kingdom of Belgium. - ICSID Case No. ARB(AF)/23/3. URL: https://www.italaw.com/
cases/11042. See The Libya Observer. Libya Take Legal Action Against Belgium Over Frozen Assets. 9 December 2023. URL:
https://libyaobserver.ly/economy/libya-take-legal-action-against-belgium-over-frozen-assets (accessed date: 13.01.2025).
See also Libya's Wealth Fund Says Belgian Court Lifts Euroclear Asset “Seizures”. — Reuters. 22 January 2025 (accessed date:
26.01.2025). URL: https://www.reuters.com/business/finance/libyas-wealth-fund-says-belgian-court-lifts-euroclear-asset-
seizures-2025-01-22/ (accessed date: 26.01.2025).
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investment arbitration may provide investors with an
opportunity to obtain compensation from the sanc-
tioning state, or, at least, to encourage that state to
initiate consultations and persuade it to lift sanctions
in a friendly manner. For instance, Qatar Airways
which challenged in investment arbitration the air,
sea and land blockade undertook by the UAE, Bah-
rain, Saudi Arabia, and Egypt®, eventually resolved
the conflict diplomatically while using investment
proceedings as a leverage.

For those investors who have been unsuccessful in
achieving the desired outcome through negotiations,
it is important to consider what “trump cards” or de-
fences the sanctioning state may raise in arbitration.
Undoubtedly, the main “trump card” is the police
powers doctrine which was widely discussed in the
literature [Melville 2023; Lehmann 2021; Titi 2015;
Titi 2018; Zamir 2017; Ranjan 2018], and has been
deservedly referred to as “a recogni[s]ed component
of State sovereignty”™. In earlier indirect expropria-
tion cases, investment tribunals had tended to focus
solely on the economic effect of the challenged meas-
ures, without taking into acccount the respondent
state's intent or the purpose of such measures [Zamir
2017; Wigati, Amalia 2022]. Tribunals’ reliance on a
single element of analysis - economic impact - was
reflected in the name of this approach - the sole ef-
fects doctrine. The police powers doctine emerged as
an antagonist to this one-sided view. According to
this doctrine, a lawful exercise of a state's regulatory
power does not constitute expropriation giving rise
for a state's duty to compensate [Zhu 2024]. In or-
der to determine whether the doctrine is legitimately
invoked, investment tribunals must inquire into the
purpose underlying the respondent state’s regula-
tion, thus, looking well beyond its economic impact.
Despite investment tribunals favouring the sole ef-
fects doctrine over the police powers in some recent
cases [Godinez 2024], since 2000, there has been “a
‘consistent trend” in awards and treaty practice in
differentiating between an exercise of police pow-
ers from an indirect expropriation” that ‘reflects the

position under general international law™'. Thereby,
this “component of State sovereignty” is currently in-
voked by the respondent state in virtually every dis-
pute involving a public interest, such as public order
or security.

II. Police powers doctrine: what “trump cards”
it hides for the sanctioned investors?

The police powers doctrine is often perceived
by scholars as “a free ticket for states to evade their
responsibility towards investors” [Bulut 2022:585].
This perception is not completely unfounded. Since
the SD Myers v. Canada case [UNCITRAL: Partial
Award. 13 November 2000], arbitral tribunals have
recognised “the high measure of deference that in-
ternational law generally extends to the right of do-
mestic authorities to regulate matters within their
borders”"'. Plainly speaking, this “deference” implies
that an arbitral tribunal cannot step into the shoes of
a national legislator and review its measures de novo
as if an arbitral tribunal were a national appellate
court'. This is why the arbitral tribunal’s mandate is
limited to determining whether the respondent state
has violated its international obligations. This con-
cept of deference to the decisions of the respondent
state’s domestic authorities can best be illustrated by
quoting from the Invesmart v. Czech Republic case
[UNCITRAL: Award. 26 June 2009]:

“A decision to revoke a bank’s licence, which takes
place within a detailed national legal framework that
includes administrative and judicial remedies, is not
reviewed at the international law level for its ‘cor-
rectness, but rather for whether it offends the more
basic requirements of international law. Numerous
tribunals have held that when testing regulatory deci-
sions against international law standards, the regula-
tors’ right and duty to regulate must not be subjected
to undue second-guessing by international tribunals.
Tribunals need not be satisfied that they would have
made precisely the same decision as the regulator in
order for them to uphold such decisions™".

& Arbitrations Against UAE, Bahrain, Saudi Arabia, and Egypt. — Qatar Airways. 22 July 2020. URL: https://www.qatarai-
rways.com/en/press-releases/2020/July/qatarairwaysarbitrations.html (accessed date: 9.01.2025).

° ICSID: Casinos Austria International GmbH and Casinos Austria Aktiengesellschaft v. Argentine Republic. Award. 5 No-
vember 2021. - ICSID Case No. ARB/14/32. Para. 331 [hereinafter — Casinos v. Argentina].

1 See e.g. ICSID: Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uru-
guay. Award. 8 Juny 2016. - ICSID Case No. ARB/10/7. Para. 295.

" UNCITRAL: SD Myers v. Canada. Partial Award. 13 November 2000. Para. 263.

12 UNCITRAL: Invesmart v. Czech Republic. Award. 26 June 2009. Para. 501 [hereinafter — Invesmart v. Czech Republic].

'3 |bid. Para. 501.
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This “high deference” approach gives rise to a
presumption that the regulatory measures of the re-
spondent’s governmental authorities are lawful'. It is
the investor that bears the burden of rebutting that
presumption. Importantly, the standard of proof re-
quired to refute the presumption and, thus, to dem-
onstrate that a state’s regulatory measure falls short
of its police powers is extremely high, namely clear
and convincing or conclusive evidence®. As in this
regard was pointed out in Mondev v. USA [ICSID:
Award. 11 October 2002], “a State may treat foreign
investment unfairly and inequitably without necessar-
ily acting in bad faith”*S. It is therefore not surprising
that of many investors who claim that the respondent
state is guided by political motives rather than by the
protection of public interest, only few succeeded in
arbitration on this ground. Furthermore, arbitral tri-
bunals are always on guard against unduly restricting
the state’s right to regulate. For example, in Charanne
v. Spain [SCC: Award. 21 January 2016], the tribunal
concluded that recognising the provision of certain
guarantees to a limited group of investors as amount-
ing to the creation of legitimate expectations, “would
impose excessive limitations to the state’s right to
regulate the economy in the public interest”™’. This
tension between the protection of investor and “the
legitimate scope of democratic decision-making” is
indeed a “recurring theme” in investment arbitration
[Bonnitcha, Williams 2020:77-100].

Nonetheless, despite this seemingly pessimistic
caveat, the authors dare to suggest that the “police
powers” ticket is not “out of charge” for the state.
First, “the fact that a tribunal acknowledges the state’s
right to regulate does not mean that it will necessar-
ily also find in favour of the respondent” as “no case
can be decided in abstract” [Titi 2022:26]. Second,

as discussed below, the high standard of proof for
bad faith allegations has been met in several cases.
Finally, to avail itself of the “police powers” benefits,
a state invoking this doctrine must fulfil several re-
quirements of varying degrees of complexity. One
of them is to convince the arbitral tribunal that the
state has acted in good faith towards the investor'®.
This “good faith” requirement has unfairly earned
little attention in both academic writings and arbi-
tral practice. In particular, investment tribunals have
considered good faith in the context of the investor’s
illegitimate conduct in making an investment”, as a
part of the due process obligation of the state receiv-
ing investments, when analysing instances of fraud,
corruption, unclean hands and abuse of process
[Smutny, Polasek 2012:277-296]*. However, good
faith as a requirement for a lawful exercise of police
powers remains largely uncovered. Thus, the purpose
of this Article is to examine how investment tribu-
nals have interpreted good faith as a requirement for
a lawful exercise of police powers and to explore how
these findings can be used in the sanctions-related
disputes from an investor’s perspective. Ahead of the
curve, we note that in Eskosol v. Italy [ICSID: Award.
4 September 2020], the tribunal clarified what stands
for accusations of a state’s bad faith behavior: “an al-
legation that a State acted on a pretext is close to al-
leging that it acted in bad faith™*'.

The choice of this topic is based on the hypothesis
that governmental officials of the sanctioning state
typically accompany the adoption of sanctions with
public statements that can be used by the sanctioned
investors to expose the lack of good faith on the part
of the sanctioning” state and crush the state’s invoca-
tion of the police powers. It is these statements that
may reveal that a sanctioning state, in the words of

' See e.g. ICSID: Phillip Morris v. Uruguay. Concurring and Dissenting Opinion of Co-Arbitrator Gary Born. 8 July 2016. —
ICSID Case No. ARB/10/7. Para. 141: “This observation reflects the presumptive lawfulness of governmental authority under
customary international law, as well as respect for a state’s sovereignty, particularly with regard to legislative and regulatory
judgments regarding its domestic matters. Or, as another tribunal noted, a state would not violate its obligations towards an
investor if the government authorities made “a decision which is different from the one the arbitrators would have made
if they were the regulators”; “arbitrators are not superior regulators” and “they do not substitute their judgment for that of na-
tional bodies applying national laws”.

> See Casinos v. Argentina.

16 |CSID: Mondev v. United States of America. Award, 11 October 2002. - ICSID Case No. ARB(AF)/99/2. Para. 116.

7 SCC: Charanne B.V. and Construction Investments S.A.R.L. v. Kingdom of Spain. Award. 21 January 2016. - SCC Case No.
062/2012. Para. 497.

8 See e.g. ICSID: Marfin Investment Group Holdings S.A., Alexandros Bakatselos and others v. Republic of Cyprus, Award.
26 July 2018. - ICSID Case No. ARB/13/2. Para. 826 [hereinafter — Marfin Investment Group v. Cyprus].

' Marfin Investment Group v. Cyprus. Para. 830.

2 The “Bona fide” (Good faith) Principle. - Jus mundi. 23 September 2024. URL: https://jusmundi.com/en/document/publi-
cation/en-bona-fide-principle# (accessed date: 13.01.2025); [Smutny, Polasek 2012:277-296].

21 |CSID: Eskosol S.PA. in Liquidazione v. Italy. Award. 4 September 2020. - ICSID Case No. ARB/15/50. Para. 386.

Moscow Journal of International Law - 1 - 2025 75



MEXOYHAPOAHOE S KOHOMUYECKOE MNMPABO

[.A. 3aBeplunHckas, [.C. boknaH

the Eskosol tribunal, acts for ulterior purposes. For
example, in the aforementioned ABH Holdings v.
Ukraine, the sanctioning state allegedly launched a
“concerted smear campaign” against the expropri-
ated bank, where Ukrainian governmental officials,
including the head of the National Bank of Ukraine,
stated that “the Russian market is toxic, and their
money is poisonous’, and that “the presence on the
market of [Russia]... poisons even those businesses
that are not directly related to Russia”. In the claim-
ant’s view, these statements demonstrate that the
genuine intention of the sanctioning state was to
drive the investor out of the market, and not the safe-
guarding of the banking system®.

Thus, the authors will focus on the probative val-
ue that arbitral tribunals ascribe to public statements.
The authors will also examine other evidence relied
upon by investors to prove the absence of good faith
of the state and, on this basis, to distinguish lost cases
from successful ones. The forthcoming analysis will
consist of a review of the following cases in which
the good faith requirement has been scrutinised by
arbitral tribunals: Marfin Investment Group v. Cyprus
[ICSID: Award, 26 July 2018], Deutsche Bank v. Shri
Lanka [ICSID: Award. 31 October 2012]*, Casinos v.
Argentina [ICSID: Award of the Tribunal. 5 Novem-
ber 2021]* and Sodexo v. Hungary [ICSID: Excerpts
of Award. 28 January 2019]*. These cases are cho-
sen because they analyse good faith as a requirement
for the conduct of the state receiving investments
and they pay sufficient attention to the discussion of
the evidence presented by investors. Nonetheless, it
should be noted that some of the mentioned cases
have been criticised by scholars. Where appropriate,
the authors will touch upon the reasons for such crit-
icism and discuss its objectivity. General conclusions
on the mentioned cases will be presented in the final
part of this article.

III. Good faith requirement for a lawful exer-
cise of the police powers doctrine: analysis of arbi-
tral tribunals

1. Marfin Investment Group v. Cyprus [ICSID:
Award, 26 July 2018]

Marfin Investment Group v. Cyprus revolved
around the measures taken by the Cypriot authori-
ties during the Eurozone crisis against a bank owned
by one of the claimants (“the Bank”). The disputed
measures consisted of the removal of the Bank’ sen-
ior management and the introduction of the recapi-
talization programme which resulted in the nation-
alisation of the Bank.

The claimants argued that all these measures cu-
mulatively and individually constituted an unlawful
creeping expropriation of their investment in Cyprus
and a violation of the fair and equitable treatment.
Notably, the claimants’ argument was that Cyprus
had acted in bad faith generally by intentionally na-
tionalising the Bank, as well as on specific instances,
such as when Cyprus removed the senior manage-
ment of the Bank for allegedly political reasons. Cy-
prus’ principal position in this respect boiled down
to the “protect[ion of] the health of Cyprus’ financial
system during a time of profound economic crisis™*’.
In Cyprus’ view, the alleged measures constituted a
legitimate exercise of its police powers. The claim-
ants, in turn, argued that Cyprus had deliberately
taken advantage of the economic crisis to nationalise
the Bank?. It follows that the allegations that Cyprus
failed to act in good faith were at the heart of the
claimants’ submission®.

The tribunal began the analysis of the case by af-
firming that “a distinction exists between the reason-
able bona fide exercise of police powers, which does

22 ABH Holdings v. Ukraine. Claimant’s Request for Arbitration. Para. 67(iv).

Z |bid. Para. 66: “Throughout 2022 and 2023, the State undertook what can only be described as a concerted smear
campaign against the Bank, with various State officials making public statements that the Bank was associated with Russian
hostilities and drumming up public support for the nationalisation of the Bank, and making clear that it was the State’s intention
todoso”

24 ]CSID: Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka. Award. 31 October 2012. - ICSID Case No. ARB/09/2
[hereinafter — Deutsche Bank v. Shri Lankal.

% ]CSID: Casinos Austria International GmbH and Casinos Austria Aktiengesellschaft v. Argentine Republic. Award. 5 No-
vember 2021. - ICSID Case No. ARB/14/32 [hereinafter — Casinos v. Argentina].

% ]CSID: Sodexo Pass International SAS v. Hungary. Excerpts of the Award. 28 January 2019. - ICSID Case No. ARB/14/20
[hereinafter - Sodexo v. Hungary].

¥ Marfin Investment Group v. Cyprus. Para. 830.

% |bid. Para. 825.

» |bid. Para. 832.
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not amount to a compensable taking, and indirect
expropriation™. The tribunal went on to explain that
in order to find whether a state exercises its police
powers in good faith, it is necessary to examine “the
nature and the purpose of the State’s action™".

Unfortunately for the claimants, “the nature and
the purpose” of Cyprus’ measures did not raise the
tribunal’s concerns. The main reason for this was that
the allegations of Cyprus” bad faith were supported
solely by evidence that the tribunal assessed as “cir-
cumstantial” and, thus, not meeting the “convincing
evidence” standard of proof*. Specifically, the claim-
ants relied on the following evidence to show “over-
arching plan [of Cyprus] to nationalise [the Bank]™:

- Minutes of the Cypriot Cabinet meeting held
on the Eve of the Eurozone summit. The minutes reflect
the discussion of a draft of the Financial Crisis Man-
agement Law which allowed for state intervention
in banks, including by appointing new management
and acquiring ownership of the bank in exchange for
investment support. This draft, which subsequently
became the current legislation, was used against the
Bank in this case. The claimants relied on those parts
of the minutes which specifically mentioned the
BanK’s opposition to the passage of the draft law and
the name of Mr Vgenopoulus, the then Chairman of
the Bank, as an individual “that to be relieved” if the
law would not be passed. The claimants also relied
on those excerpts of the minutes that discussed na-
tionalisation of Cypriot banks as a primary purpose
of this draft law. All the referred excerpts, in claim-
ants’ view, evinced “the intent to nationalise Cypriot
banks...by removing top management”. This did
not persuade the tribunal which stated that “the min-
utes only reflect a discussion of the options available
to the Government under the then draft of the Man-
agement of Financial Crises Law for intervention in
troubled banks upon the latter’s request™*;

- The testimony of the then Minister of Finance
indicating that he had prior knowledge of the removal
of the bank's top management. However, the tribu-
nal decisively rejected the testimony as “the lack of

30 Marfin Investment Group v. Cyprus. 828.
3 lbid. Para. 828.

32 |bid. Para. 838.

3 |bid. Para. 848.

3 |bid. Para. 840.

3 |bid. Para. 854.

3 |bid. Paras. 1344-1345.

3 lbid. Para. 931.

3 |bid. Para. 937.

3 |bid. Para. 927.
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opposition to the decision [to remove the top man-
agement of the Bank] ... cannot be equated with the
existence of a conspiracy to expropriate the Bank be-
tween the two officials in the country™;

- The “Secret report” prepared at the instruc-
tions of the President of Cyprus which, as the tribu-
nal observed, contained “a bold claim” that the then
Minister of Finance “had prepared on behalf of the
government the plan for nationali[s]ing the [B]
ank’;

- An email from the bank's then chairman to
the bank's majority shareholder, which the tribunal
did not analyse in detail, only briefly noting that the
Bank's chairman's position could not be indicative of
Cypriot intent.

All of the evidence referred to was rejected be-
cause none of it proved that there was a conspiracy
among governmental officials to acquire the Bank for
ulterior motives. Rejecting this evidence due to its
low probative value, the tribunal proceeded to exam-
ine each of the measures challenged by the investors.
For example, the removal of senior management has
been analysed through the lens of each of the cri-
teria for the legitimate exercise of police power. In
general, the tribunal recognised that “had been re-
moval... not based on objective considerations, the
Tribunal may well have found a breach of the Treaty
obligations™’. However, the existence of objective
considerations does not exhaust the analysis. There
should have been “clear and convincing evidence”
that the Central Bank of Cyprus acted improperly or
arbitrarily®. Unfortunately, the arbitral tribunal did
not specify what “convincing” evidence it expected
from the claimants. We can only refer to the contrary,
namely, to the evidence that the claimants submit-
ted to demonstrate Cyprus’ intent to nationalise the
Bank. It was:

- Public statements of the Governor of the
Central Bank of Cyprus that “if there was stronger
political support, this [removal of Mr. Vgenopoulos]
would have been a risk which the regulator could
have taken™;
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- The correspondence between Central Bank
of Cyprus and the Bank which, in claimants™ view,
did not reveal any objective reasons for removal of
the Bank’s top management. Remarkably, the tribu-
nal managed to discern eight reasons for such a re-
moval from that single letter®.

Nevertheless, at least the following can be in-
ferred from the above-mentioned observations of
the arbitral tribunal. If the Claimants had succeeded
in proving that the Central Bank of Cyprus did not
have sufficient grounds to remove the senior man-
agement because, for example, it had acted effectively
and had not contributed to the economic collapse of
the Bank, this might have convinced the arbitral tri-
bunal. However, this did not happen.

2. Deutsche Bank v. Sri Lanka [ICSID: Award. 31
October 2012]

In Deutsche Bank v. Sri Lanka, good faith ap-
peared in the context of Sri Lankas obligation to
accord fair and equitable treatment to the investor
and not to unlawfully expropriate the investment.
Notably, the award was accompanied by a dissenting
opinion of Makhdoom Ali Khan which discussed the
probative value of public statements in arbitration
and criticised the tribunal’s approach to this issue
in that case. The key observations of this dissenting
opinion will be explored in details below.

The background of the dispute is as follows. Cey-
lon Petroleum Corporation (“CPC”), a wholly state-
owned oil company, entered into hedging agree-
ments with several local and foreign banks, including
Deutsche Bank, in 2008 to protect Shri Lanka from
the effects of the oil price spike. After the oil prices
began to fall, Deutsche Bank exercised its right to
terminate the hedging agreement, leaving CPC with
an outstanding debt. Against this backdrop, the CPC
and the banks involved in this hedging program have
been heavily criticised by the Sri Lankan media and
politicians and even accused of corruption. Several
individual petitioners went further and successfully
challenged before the Supreme Court the authority
of the CPC to enter into hedging agreements and
of the competence of the CPC Chairman to execute
them himself. As a result of that, the court ordered
the suspension of all the payments under the hedg-
ing agreements and the commencement of an in-

4 Marfin Investment Group v. Cyprus. 945.
41 Deutsche Bank v. Shri Lanka. Para. 522.
2 |bid. Para. 479.

3 |bid. Para. 479.
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vestigation into the hedging agreements. Before the
results of the investigation became publicly known,
the Central Bank of Sri Lanka informed the manage-
ment of Deutsche Bank that the bank failed to com-
ply with the proper procedures in executing hedging
agreements. It was this fact, in particular, that gave
the claimant the ground to argue that investigation
into the hedging agreements was conducted in bad
faith since its outcome “was a foregone conclusion’,
and the genuine motivation of the Governor of the
Central Bank of Sri Lanka was to exonerate the gov-
ernmental authorities pressured by the media for en-
tering into a “disastrous agreement”. Deutsche Bank
thus challenged both the Central Bank’s and the Su-
preme Court’s measures in arbitration and argued,
inter alia, that they were not bona fide. In setting out
its allegations, the claimant laid particular emphasis
on the timing of the events surrounding the said in-
vestigation. In particular, the claimant relied on the
fact that only a week before the investigation began,
the Governor of the Central Bank instructed the CPC
to suspend outstanding payments to Deutsche Bank.

The tribunal dismissed Shri Lanka’s argument
about host state’s “extremely broad discretion to
interfere with investments in the exercise of ‘legiti-
mate regulatory authority”*. With respect to the in-
terim order of the Supreme Court by which all the
outstanding payments from CPC to Deutsche Bank
were suspended, the tribunal noted that the order
was only five-page long, issued just in 48 hours, satis-
fied all the claims based on the “extremely limited”
evidence without even hearing from the banks af-
fected by the order. The tribunal also relied on the
public statements made by Chief Justice Silva who
presided over the hearing. In particular, the Chief
Justice stated: “the Government was forced to comply
with the hedging agreements. We will stop that on a
judicial order, just pass on to benefit to the people.
The Government said you stop the hedging agree-
ments we won't pass on the benefit”. The Chief Justice
further stated that “internationally, Sri Lanka had no
defence to present in the arbitration proceedings,
that it was a difficult fight”*2. The tribunal inferred
from these statements that “the decision was issued
for political reasons™.

In sum, the tribunal devoted two pages to the
analysis of the claimant’s bad faith allegation with
respect to Sri Lankas investigation. On these two
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pages the tribunal reiterated the facts thrown by the
claimant and abruptly came to the conclusion that
“the Governor had obviously decided that the pay-
ments to the banks should be stopped and that from
the moment he reali[s]ed he could not achieve this
result by way of an order he had to do it by means of
an investigation™.

Arbitrator Makhdoon Ali Khan in his Dissent-
ing Opinion seriously questioned the probative value
of the statements of the former Chief Justice of the
Supreme Court to which the tribunal referred to im-
pute a bad faith to the respondent®. In this respect,
the arbitrator highlighted that the standard of proof
for bad faith allegations is “cogent and credible evi-
dence’, while the analysis to discharge this standard
must be “rigorous™:

“In any event, relying solely on such contested
evidence to impute bad faith to the highest court of
a country does not meet the standard for rigorous
analysis and reasoning that should be the sine qua
non for any international tribunal recording such a
damaging finding about the Supreme Court of a Sov-
ereign State™.

Arbitrator affirmed that a “high measure of defer-
ence” to the decisions of domestic authorities exists
giving rise to the presumption that their conduct is
proper and in good faith. This presumption cannot
be rebutted with “subjective view”* inferred from an
Internet newspaper run by a person for whom war-
rant was issued by Interpol.

In addition to questioning the tribunal’s reliance
on this interview, arbitrator called into question its
content and the overall context. This way arbitra-
tor concluded that “political nature” of the Supreme
Court’s decision was in fact the Courts involvement
in the matter of public concern triggered by the high
taxes that the Treasury officials heightened to meet
the claims arising out of the hedging agreement. It
is not surprising that the Chief Justice as the judge
of the highest court in the country considered do-
mestic courts a more suitable forum to resolve this
issue. Thus, in arbitrator’s view, there was no ground
to believe that “[the Court’s] intervention was moti-
vated by any behind the scenes dialogue or by politi-
cal considerations™.

4 Deutsche Bank v. Shri Lanka. 483.

4 Ibid. Dissenting Opinion of Makhdoom Ali Khan. Para. 107.

“ lbid. Para. 108.
4 lbid. Para. 113.
“ |bid. Para. 106.
4 lbid. Para. 111.
50 Casinos v. Argentina. Para. 360.
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3. Casinos v. Argentina [ICSID: Award of the Tri-
bunal. 5 November 2021]

Casinos v. Argentina arose from the revocation of
the investor’s 30-year licence for operation of gaming
facilities and lottery activities. In the investor’s view,
the revocation of the licence constituted an unlawful
indirect expropriation, one of the milestones of the
respondent’s comprehensive campaign to oust the
claimant from the market and replace with domestic
enterprises.

The Tribunal agreed should this discrimina-
tory plan be proved, this would indeed constitute
an act of bad faith rendering the respondent’s ex-
ercise of police powers unlawful®. At the same
time, having proclaimed the “conclusive evidence”
standard of proof (the one which tribunals rou-
tinely choose when dealing with bad faith allega-
tions), the tribunal decisively rejected the evidence
submitted by the investor as “insufficient”. To prove
that since 2007 when the new governor took new
office the claimant was being constantly harassed,
the claimant, in particular, submitted the following
arguments:

1) in 2008, the government replaced fixed
licence fee by the dynamic fee depending on the
claimant’s income. As a result, the financial burden
on the claimant increased;

2) VideoDrome, an Argentine gaming opera-
tor, sent a letter to the Argentinian regulator offering
to take over some of the claimant’s operations on the
terms more favorable to respondent. This happened
two weeks before the investigations that led to the
revocation of the licence. After the licence was re-
voked, VideoDrome received the claimant’s licence
exactly on those conditions it proposed in the letter
earlier;

3)  The Governor publicly announced the rev-
ocation of the claimant’s licence 40 minutes after-
wards disregarding the claimant’s right to challenge
the revocation of the licence before administrative or
judicial bodies. The Governor then simply repeated
the regulator’s allegations which pointed to a politi-
cal nature of the revocation;
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4) The Minister was quite explicit in stat-
ing that the fees should be increased (he even pin-
pointed a social project which would be funded at
the expense of the increase) and until the company is
found liable for a breach of the licence, the only way
to reconsider the fee is to renegotiate.

Ultimately, the tribunal qualified these arguments
as “circumstantial” evidence, and therefore insuf-
ficient to infer any bad faith motives on the part of
the respondent. Nonetheless, this did not prevent
the Tribunal from finding that the respondent had
acted in bad faith, yet, on a different legal basis - the
principle of proportionality. In concluding that the
principle of proportionality was not respected, the
tribunal took into account the following factors:

1) three investigations by the respondent did
not establish any serious violations by the investor
that could serve as a ground for a revocation of the
licence;

2) the respondent failed to adopt less intrusive
measures against the investor before revoking the li-
cence. The respondent also failed to warn the inves-
tor in advance about the revocation and did not offer
to eliminate violations;

3) There was no urgency that could prompt
the revocation of the claimant’s licence because the
claimant complied with Argentinian law.

Thus, the Tribunal concluded: “After having
known and accepted for such a long time these three
operators, ENREJA could not in good faith, with-
out any warning and without possibility to amend
matters, take the most drastic sanction of revoking
ENJASAS license™ .

4. Sodexo v. Hungary [ICSID: Excerpts of Award.
28 January 2019]

Sodexo v. Hungary arose from Hungarian tax leg-
islation that gave preferential treatment to a Hungar-
ian state-owned company to the detriment of private
operators like Sodexo. The approach of the Sodexo
tribunal was different from the one in the Casinos v.
Argentina [ICSID: Award of the Tribunal. 5 November
2021]. Remarkably, the tribunal devoted less than five
pages to discussion of the bona fide requirement in
contrast to extensive analysis in Casinos v. Argentina
[ICSID: Award of the Tribunal. 5 November 2021].
Although the tribunal quite tentatively declared that

51 Casinos v. Argentina. 391.
2 Sodexo v. Hungary. Para. 272.
53 |bid. Para. 280.
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“object, context and intent” of the measures shall be
explored®, in practice, the tribunal discerned the
intent of the Respondent’s governmental officials
though their multiple statements in the media. Those
statements of the ministers and other senior officials
unambiguously revealed that they wanted the vouch-
er system to be state-owned rather than involve
French issuers. In this regard, the tribunal stated that
“Many politicians and ministers stated their goal for
profits from the voucher system to remain in Hun-
gary, for the voucher system to be state-owned rather
than involve French issuers, and for foreign compa-
nies to no longer profit from the voucher system™.
The fact that the prima facie declared goal of Hun-
garian legislation was laudable, i.e. to provide healthy
meals to the Hungarian population, did not stop the
tribunal from finding that the genuine, leading, aim
was discriminatory. The tribunal also considered that
Hungarian officials rejected the investor’s attempts to
negotiate and find a compromise before the reform
was enacted. Hence, the spirit of proportionality
from the Casinos tribunal is also reflected in this case.

IV. Conclusions: the key observations from the
arbitral tribunal’s practice for subsequent use in
the sanctions-related disputes

The purpose of this Article from the outset was
to examine how arbitral tribunals treat evidence sup-
porting allegations of bad faith in the context of the
police powers, for subsequent use in the sanctions-
related disputes. Provided analysis leads authors
to the following conclusions. Despite the tribunals
unanimously recognise high deference to the deci-
sions of domestic authorities of the host state, as was
observed by the Deutsche Bank tribunal, states do not
possess “extremely broad discretion to interfere with
investments in the exercise of ‘legitimate regulatory
authority”. In addition, the standard of proof for bad
faith allegations is clear and convincing or cogent ev-
idence. Not only is the standard important, but also
the quantity - the evidence must be sufficient. Tri-
bunals regularly treat the evidence presented by in-
vestors as “circumstantial”. Nonetheless, an investor’s
chances of meeting the standard increase if he or she
bases the evidence on “objective considerations”. Re-
call that in Marfin v. Cyprus, the arbitral tribunal em-
phasised: if the investors had demonstrated objective
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facts of non-involvement of the bank’s senior man-
agement in its collapse, the removal of that manage-
ment by Cyprus would have been recognised as un-
lawful. However, in that case it was the Central Bank
of Cyprus that “relied on objective factors” and con-
cluded that the bank’s management was at least par-
tially responsible for the bank’s liquidity crisis and,
thus, lawfully removed the management. No mat-
ter how laudable the goal that a host state declares,
this fact would not prevent a tribunal from finding
that a genuine, behind-the-doors aim was political.
For instance, in Sodexo v. Hungary, the tribunal un-
veiled Hungarian genuine goal for discrimination of
Sodexo disguised under the protection of the public
health. In addition, tribunals ascribe different weight
to public media statements of state officials. For in-
stance, in Sodexo v. Hungary, the existence of multi-
ple public statements was sufficient for the tribunal
to discern the absence of good faith on behalf of re-
spondent state. In Deutsche Bank v. Shri Lanka, the
official statements of the Chief Justice of the Supreme
Court became one of the key, though not the only,

References

1. Beaucillon C. An introduction to unilateral and extrater-
ritorial sanctions: definitions, state of practice and con-
temporary challenges. — Research Handbook on Unilat-
eral and Extraterritorial Sanctions. Cheltenham: Edward
Elgar Publishing Limited. 2021. P. 6-8.

2. Boklan D., Murashko E. Sankcii v otnoshenii uslug i
nacional'naja bezopasnost": opravdanie ili zloupotre-
blenie? [Sanctions on trade in services and national
security: justification or abuse?]. - Mezhdunarodnoe
pravosudie [International Justice]. 2022. N2 3. P.139-156.
(In Russ.).

3. Wigati A, Amalia P, The police powers doctrine as a
state's protection against the claim of indirect expro-
priation under the international investment arbitra-
tion. — South East Asia Journal of Contemporary Business,
Economics and Law. 2022.Vol. 28. Issue 1.

4. Boklan D.S., Koval V.V. Unilateral Sanctions under Inter-
national Law and Effec-tiveness of Blocking. - Moscow
Journal of International Law. 2024. No. 1. P. 6-23. DOI:
https://doi. org/10.24833/0869-0049-2023-4-6-23.

5. Bonnitcha J, Williams Z.P, State Liability for “Politically”
Motivated Conduct in the Investment Treaty Regime. -
Leiden Journal of International Law. 2020. Vol. 33. Issue 1.

6. Bulut O.E. Drawing Boundaries of Police Powers Doc-
trine: A Balanced Framework For Investors and States. -
Journal of International Dispute Settlement. 2022.Vol. 13.
Issue 4.

7. lIvanova E.M. Problema sankcij v mezhdunarodnom
prave: terminologicheskij aspekt [The Problem of Sanc-
tions in International Law: Aspect of Terminology]. —
Moskovskij zhurnal mezhdunarodnogo prava [Moscow
Journal of International Law]. 2016. N° 2. P. 181-187.
(In Russ.).

Moscow Journal of International Law - 1 - 2025

pieces of evidence that proved Shri Lanka’s political
motivation. Remarkably, those statements were very
clear as they did not provide for a double meaning
and made by senior officials at the minister’s level.
To recall, the Chief Justice explicitly stated that the
government prejudged the courts decision. To the
contrary, in Marfin v. Argentine, the statements cit-
ed by the claimants were rather ambiguous and al-
lowed only for very cautious inferences. On top of
that the principle of proportionality can serve the
investor’s position even in the absence of clear and
unambiguous public statements from top officials. In
Casinos v. Argentina, the tribunal rejected the inves-
tor’s evidence as circumstantial, though, nonetheless,
concluded that the Argentinian authority acted in
bad faith based on the proportionality principle: it
adopted the most drastic measures without a prior
notification and without a possibility to remedy the
investor’s violation of legislation. Alomgside with
that drawing the tribunal’s attention to the timing of
the events surrounding the challenged measures may
contribute to the investor’s success.

8. Keshner M. Legitimnost' sankcij v otnoshenii Rossijskoj
Federacii: mezhdunarodno-pravovoj analiz [The Sanc-
tions against the Russian Federation: International Le-
gal Analysis of Legitimacy]. - Zhurnal rossijskogo prava
[Journal of Russian Law]. 2015.N2 7. P. 141-152. (In Russ.).

9. Kiritskiy K.V. Sankcii i odnostoronnie ogranichitel'nye mery
v sovremennom mezhdunarodnom prave [Sanctions and
unilateral restrictive measures in modern international
law]. PhD thesis. Kazan. 2021. 226 p. (In Russ.).

10. Kritskiy K.V. Terminy <mezhdunarodnye sankcii» i xodnosto-
ronnie ogranichitel'nye mery» [International Sanctions and
Unilateral Restrictive Measures: Problems of Definition]. —
Moskovskij zhurnal mezhdunarodnogo prava [Moscow Jour-
nal of International Law]. 2016. N@ 2. P. 204-213. (In Russ.).

11. Lehmann T. Police Powers Doctrine: a reliable State De-
fense in times of Covid-19? - Revista de Direito Internac-
ional. 2021 No. 18(2). DOI:10.5102/rdi.v18i2.7416.

12. Melville K. The Police Powers Doctrine: Balancing Regu-
latory Chill with Rising Temperatures. — Transnational
Dispute Management. 2023.

13. Miron A. Countermeasures and Sanctions. Courses of the
Summer School on Public International Law. Vol. X. Mos-
cow: The International and Comparative Law Research
Center. 2022. 80 p.

14. Olmedo J.G., The Legality of EU Sanctions under Inter-
national Investment Agreements. — European Foreign
Affairs Review. 2023. Vol. 28. Special Issue.

15. Ranjan P. Police Powers, Indirect Expropriation in In-
ternational Investment Law, and Article 31(3)(c) of the
VCLT: A Critique of Philip Morris v. Uruguay. — Asian
Journal of International Law. 2018. No. 9(01). P. 1-27.
DOI:10.1017/52044251318000139.

16. Titi C. Courses of The Summer School on Public Interna-
tional Law: The Right to Regulate. - International Invest-
ment Law. 2022.Vol. 18 (Revisited).

81



MEXOYHAPOAHOE S KOHOMUYECKOE MNMPABO

[.A. 3aBeplunHckas, [.C. boknaH

17. Titi C. International Investment Law and the European
Union: Towards a New Generation of International In-
vestment Agreements. — European Journal of Interna-
tional Law. -2015. No. 26(3). P. 639-661. DOI:10.1093/
ejil/chv040.

18. Titi C. Police Powers Doctrine and International In-
vestment Law. — General Principles of Law and Inter-
national Investment Arbitration. 2018. P. 323-343.
DOI:10.1163/9789004368385_015.

19. Smutny A.C,, Polasek P.,, Unlawful or Bad Faith Conduct
as a Bar to Claims in Investment Arbitration. — A Liber
Amicorum: Thomas Walde. 2012. URL: https://law.yale.
edu/sites/default/files/documents/pdf/sela/Smutny_

Polasek_Unlawful_or_Bad_Faith.pdf
13.01.2025).

20. Zamir N. The police powers doctrine in international in-
vestment law. — Manchester Journal of International Eco-
nomic Law. 2017. No. 14(3). P. 318-337.

21. Zhu Y. A Quasi-Normative Conflict: Resolving The Ten-
sion Between Investment Treaties And Climate Action.
- Review of European, Comparative & International Envi-
ronmental Law. 2024.

22. Godinez R.Q. A Case Note on the ICSID Tribunal’s Deci-
sion in Hydro and Others v. Albania: Indirect Expropria-
tion and Proportionality. — Journal of International Arbi-
tration.Vol. 41. Issue 2.

(accessed date:

Nndpopmauuma 06 aBTopax

Rapbsa AuppeeBHa SABEPLLUIMHCKAA,
acnupaHT, GakynbTeT npaBa, HaunoHanbHbIN rMccneaoBa-
TENIbCKUIN YHUBEPCUTET «BbiCLUIas WKoMa SKOHOMUKUY

MsacHuukas yn., g. 20, r. Mocksa, 101000, Poccuinckasa Qe-
nepauus

dzavershinskaya@hse.ru
ORCID: 0009-0006-3856-9376

HAapba CepreeBHa GOKJIAH,

JOKTOP OpUANYECKMX HayK, Mpodeccop, 3aMecTuTenb py-
koBoguTena [lenaptameHTa MexayHapo4HOro npasa, 3aBe-
ayroulan Jlabopatopuen Mo N3yyeHuio 3awmTbl MyOANYHbIX
VNHTEPECOB B YC/IOBUAX SKOHOMUNYECKNX CaHKLUI, 3aMecTu-
Tenb rNaBHOro pegakTopa MKypHana mexxayHapogHoro npa-
Ba HMY BLUS, HaumoHanbHbI nccnefoBaTenbCkuin yHuBep-
cnTeT «BbiCluas WKoma SKOHOMUKIN»

MsacHuukas yn., g. 20, r. Mocksa, 101000, Poccuinckasa Qe-
nepauus

dboklan@hse.ru
ORCID: 0000-0001-8843-3473

82

About the Authors

Daria A. ZAVERSHINSKAIA,
Postgraduare student, Faculty of Law, National Research
University Higher School of Economics

20, Myasnitskaya St. Moscow, Russian Federation, 101000

dzavershinskaya@hse.ru
ORCID: 0009-0006-3856-9376

Daria S. BOKLAN,

Doctor of Law, Professor, Deputy Head of the School of
International Law, Head of the Laboratory for the Study
of Public Interest Protection under Economic Sanctions,
Deputy editor-in-chief of the HSE University Journal of
International Law, National Research University Higher
School of Economics

20, Myasnitskaya St. Moscow, Russian Federation, 101000

dboklan@hse.ru
ORCID: 0000-0001-8843-3473

MockoBcKuii }ypHan mexayHapopHoro npasa « 1 - 2025



DOI: https://doi.org/10.24833/0869-0049-2025-1-83-95

Bnapucnas Apgawesuny KAYAJIAH

[CHoN

Wccneposatenbckan ctaTba

YOK: 341

MocTynuna B pepakumio: 10.01.2025
MpuHaATa K ny6nvkaumm: 05.03.2025

MOCKOBCKWMIA rOCYAaPCTBEHHDBIV MHCTUTYT MEXAYHaPOAHbIX OTHOLIEHWI (YHUBEPCUTET)

MI/IHI/ICTepCTBa MHOCTPaHHbIX Aaen Poccun

BepHaackoro n-T, A. 76, . MockBa, 119454, Poccuickan Qepgepauma

kachalyan.v.a@odin.mgimo.ru
ORCID: 0009-0002-3845-4932

3APYBEXXHbIV ONbIT NMPABOBOIo
PErYJINMPOBAHUA MHBECTULMOHHOW

OEATESIbHOCTU

BBEIEHWE. Ooxum u3 enasHvix opaiiéepos pas-
BUMUA  UHOYCMPUU  UHBECHUUUOHHBIX  (POHO08
6 Eepone cmanu opeanusauuu KonneKmueHozo
UHBECTUPOBAHUA 6 0bpausaemvle UyeHHble Oymazu
(0anee - OKVOLIB), uucno komopuvix 6 Hacmosiujee
8pems npesviuiaerm 35 MviCA4, A CyMMA AKMUB08
8 UX YNpPAGNeHUU COCMABTIAer HeMHO2UM OO0Nblie
9,5 mpnu espo. OKVMOLIB - 2mo 00uH u3 enasHvix
U2POKOB HA e6PONeLiCKOM UHBECTULUOHHOM PblHKE,
UX 3Ha4umesnvHoe 6NUAHUE HA PA3BUMUe eBponeli-
CKOTI IKOHOMUKU NPOABJIAEMCA HA NPOMAHEHUU
Heckonvkux Oecsimunemuil. Boigenenue ocHosHwvix
NpAso6vIX NPUUUH BbICOKOLE IPpexmusHocmu yka-
3AHHBIX OP2AHUAUUT KOJITIEKIMUBHO20 UHBECTNUPO-
BAHUS ABTACMCA KIIOHeB0T UeNbl0 UCCIE008aAHUSL.
Lns ee docmusceHuss HeOOX00UMO peusums cnedy-
towue 3adaqu: 1) usyuumo npasosvie OCHOBAHUS
desmenvrocmu OKVOLIB Ha pasHvix smanax pas-
BUMUSA U OUEHUMb OCHOBHbLE NPABUSA, KOMOpble
JIeHam 6 0cHoBe Ux 0essmenvHOCMu; 2) onpeoenums
cneyuPuky GyHKUUOHUPOBAHUS OaHHbIX CYOBeK-
M08 KONNIEKMUBHO20 UHBECUPOBAHUS HA COBpe-
MeHHOM dmane.

METObI I MATEPWAJIBL. ITomumo o6useHay-
HoIX (AHANU3, CUHMe3, UHOYKUUS, 0eOYKUUL U np.),
8 npouecce UCCIE008AHUS MAKHe UCNOTL30BAIUCH
credyrousue CneuuanbHo-Hay4Hole Memoobvl: UCo-
pUKo-npasosotl, opmanvHo-pUOUHecKuti, a Mmax-
JHe MexHUKO-10pUOUtecKuti. Mermoovl, oermepmuHu-
posasuiue 7102UKY MN0BeCB08AHUS, COOepHaHUe
U HayuHy10 00COBEPHOCb HACOAUEL CTAmbU.
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IIpedcmasneHHas Huxe OUeHKA 3aKOHOOAMENbHbIX
aKrmoe, nPoUUx npasosvlx aKkmos uHcmumymos Ee-
ponetickozo corsa (0anee — EC), benvix kHue, a max-
e opuyuanvruix dokymenmos CESR u ESMA onu-
paemcst Ha poccutickyto u 3apybexcHyro 0OKmMpuHy
271aBHbIM 00pA30M 6 HACU, KACAUEliCs Kamezo-
pusavuu pasnuunvix 61006 gornoos OKIOL]B.
PE3Y/IBTATBI MCC/IIEOOBAHWA. Haubo-
Jlee 3Hauumvle B6bl800bL UCCTIE008AHUS CB00TMCS
k cnedyrousemy: 1) 6 EC oeticmeyem demanvHo
paspabomantvili 600 NPABUN,  Pe2yUPYIOULUX
desmenvrocmv OKMOLIB; 2) co3damvl ycnoeus
0 cnpasednusoil konkyperuyuu mexoy OKMOILb
Ha yposne EC, a makie mexn0y OaHHbIMU Op2aHU-
3AUUAMU U PASTUMHBIMU BUOAMU POHO08, Oeticmey-
rougux 6 CIIIA; 3) obecneuena sppexmusHas u eou-
HOO0PA3HAS 3ausUma NPpas UHeecmopos; 4) cHamul
02paHUUeHUs 8 OMHOUIEHUU C60000H020 Nepemele-
Hust OKVMOLIB 6 npedenax EC.

OBCYJKIEHME M BbBIBOMDI. IIpasoswvie oc-
Hosarnus OesmenvHocmu OKMOLIB nocmostHHO
COBEPUIEHCNBYIOMCA U NPedCasiAiom coboti xo-
pOuio npopabomarHwviti c600 HPUOUHECKUX HODPM.
Bovicokas cmenenv 3penocmu npasosoti 6asuvi onpe-
Oensiemcst He monvko 3Hauumocmvio OKMOIIB
0717 e8PONelicKOll SKOHOMUKU, HO U MeM, 4o YKa-
3aHHbvle POHObI KONTIEKMUBHBIX UHBECHUUULI NPU-
enexarom OeHexcHvle CPeOCcmea 6GOnbuio20 Hucna
PO3HUUHDIX UHBECOPOS, a4 3HAYUM, MPeOyImCs
dononHumesnvHole apaHmui 3auiumol NPas U uH-
mepecos nocneoHuUx.

83



MEXOYHAPOAHOE S KOHOMUYECKOE MNMPABO

B.A. KauansaH

KITIOYEBBIE CIIOBA: npaso, unmespauus, uH-
BECUUUOHHAS 0eSIMeNbHOCHb, UHBECMULUOHHOE
npaeo, PoHovl KOMNEKMUBHO20 UHBECUPOBAHUS,
OKMOL]B, Esponetickuii cor3

T DUTUPOBAHMA: Kavanan B.A. 2025. 3a-
PYOEXHBIN OIBIT IPABOBOTO PETYIMPOBAHNSA VH-

DOI: https://doi.org/10.24833/0869-0049-2025-1-83-95

Vladislav A. KACHALYAN

BECTULIVIOHHO IeATEIbHOCTU. — MockoscKkuil #yp-
Han mexcoyHapoorozo npasa. Ne 1. C. 83-95. DOLI:
https://doi.org/10.24833/0869-0049-2025-1-83-95

Aemop 3asensgem 06 omcymcmeuu KOHPAUKMA
unmepecos.

Research article

UDC: 341

Received 10 January 2025
Approved 5 March 2025

Moscow State Institute of International Relations (University)
of the Ministry of Foreign Affairs of the Russian Federation
76, Vernadskogo Ave., Moscow, Russian Federation, 119454

kachalyan.v.a@odin.mgimo.ru
ORCID: 0009-0002-3845-4932

FOREIGN EXPERIENCE IN THE LEGAL
GOVERNANCE OF INVESTMENT ACTIVITIES

INTRODUCTION. Ore of the catalysts of the devel-
opment of the European investment fund industry has
been the inception of the undertakings for collective
investment in transferable securities (UCITS), the
number of which currently exceeds 35,000 funds, who
manage assets worth more than 9,5 trillion euros.
UCITS are central to the European investment market
with their substantive impact on the European econo-
my having been evident for several decades. The iden-
tification of the legal factors contributing to the high
efficacy level of these undertakings constitutes the pri-
mary objective of the research. To achieve this goal, the
following tasks shall be addressed: 1) to examine the
legal framework governing the activities of UCITS
schemes at various stages of its development, so as to
estimate the fundamental rules underpinning their
operations; 2) to determine the specifics of the func-
tioning of the collective investment vehicles under con-
sideration in terms of modern legislation.

MATERIALS AND METHODS. Apart from gener-
al scientific methods (analysis, synthesis, induction,
deduction, etc.), the specific methods employed within
the research are as follows: historical-legal, formal-le-
gal and technical legal methods, which determined the
logical structure, content and scientific integrity of this
article. The assessment of legislation, other legal acts of
EU institutions, white papers, so as official documents
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of CESR and ESMA presented below is based on Rus-
sian and foreign doctrine, mainly in terms of categori-
zation of various types of UCITS schemes.
RESEARCH RESULTS. The most significant find-
ings of the research are summarized hereinbefore.
1. The European Union has implemented a compre-
hensive compendium of rules governing the activities
of UCITS. 2. Conditions ensuring fair competition
among UCITS at the EU level, as well as between
these schemes and different types of funds operating in
the US have been established. 3. Effective and uniform
protection of investors has been provided. 4. Restric-
tions imposed on the free movement of UCITS within
the EU have been eliminated.

DISCUSSION AND CONCLUSIONS. The legal
framework for UCITS funds, which embodies a com-
prehensive set of rules, is continuously evolving. The
high level of maturity of the regulatory framework for
UCITS is determined not only by their significance to
the European economy, but also because the collective
investment schemes, in general, raise capital from re-
tail investors. It requires additional safeguards to pro-
tect the latter’ rights and interests.

KEYWORDS: law, integration, investment activity,
investment law, collective investment schemes, UCITS,
European Union
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1. Introduction

For decades, the undertakings for collective in-
vestment in transferable securities (UCITS) have
played a prominent role in the European collective
investment market. These undertakings allow for the
financing of economic development of the EU Mem-
ber States and, due to their reliability, have become
a popular choice for numerous investors, including
those from third countries. Several years before the
global economic and financial crisis of 2008-2009,
UCITS funds (as of 2006) accounted for 74 % of all
collective investment schemes in Europe'. Currently,
their number exceeds 35 thousand* funds in opera-
tion with a total asset value being slightly over 10 tril-
lion euros’.

2. Legal Basis and Key Stages in the Evolution
of the Legal Framework for UCITS Funds

In the European Union, the legal basis for the ac-
tivities of UCITS is notable for its comprehensive na-
ture. To date, six revisions of the original legal act of
1985 - Council Directive 85/611/EEC of 20 Decem-
ber 1985 on the coordination of laws, regulations and
administrative provisions relating to undertakings
for collective investment in transferable securities
(UCITS) - which underpinned the legal governance
of these collective investment entities, have been
passed, thus, significantly contributing to the devel-
opment of the investment fund industry in Europe.

The primary objective of the initial stage of the re-
form (1993-1994) was to grant a European passport
to UCITS depositaries. The concept of “European

The author declares the absence of conflict of interest.

passport” stands for the compendium of rules, which
entitle the EU single market for financial services
(SMES) participants to provide cross-border activi-
ties without hindrance once they have obtained a
relevant authorization. Notwithstanding the fact that
the issuance of a special permit, which is essentially
an administrative act, falls within the purview of the
national supervisory bodies, the legal validity of such
document is recognized across all Member States
[Chetverikov 2024:228]. The introduction of the
European passport for UCITS funds became one of
the crowning achievements of the Directive 85/611/
EEC, since this concept paved the way for the estab-
lishment of the European single market for invest-
ment funds, which entailed the creation of a deposi-
tary services sub-sector at the EU level. Additionally,
it was suggested to expand the scope of the Directive
85/611/EEC to cover funds of funds, money market
funds, cash funds and master-feeder funds. Despite
the fact that these modifications proposed by the
Commission during the first stage may not appear
to be significant, the EU Member States considered
them to be quite ambitious. As a result, the legislative
act amending the provisions of the Directive 85/611/
EEC was not adopted.

The second phase (1998-2001) was marked by the
Commission submitting two proposals amending
the 1985 Directive. In 2001, these were adopted as
two directives: 1) the Directive governing the activi-
ties of UCITS management companies (MC), pro-
viding them with the access to the SMFS and estab-
lishing a uniform simplified prospectus?; and 2) the
Directive, which provisions increased the number of
funds falling under the definition of UCITS through
the expansion of asset types such undertakings could

' White paper on enhancing the single market framework for investment funds (Brussels, 15.11.2006). - COM (2006) 686.
2 EFAMA: Quarterly Statistical Release. Trends in the European Fund Industry in the Fourth Quarter of 2023 & Results
for the Full Year of 2023. Brussels, March 2024. P. 22. URL: https://www.efama.org/sites/default/files/Quarterly%20Statisti-
cal%20Release%20Q4%202023.pdf?clckid=964f1ecb (accessed date: 10.12.2024).

3 ECB: Total Assets Held by UCITS Funds in the Euro Area (Stock), Euro area (Changing Composition), Quarterly (19 No-
vember 2024). URL: https://data.ecb.europa.eu/data/datasets/ IVF/IVF.Q.U2.N.TC.T00.A.1.25.0000.201.E?clckid=fca17d07
(accessed date: 09.12.2024).

4 Directive 2001/107/EC of the European Parliament and of the Council of 21 January 2002 amending Council Directive
85/611/EEC on the coordination of laws, regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS) with a view to regulating management companies and simplified prospec-
tuses. - OJL 41.13.2.2002. P. 20-34.
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invest in>. A major portion of amendments proposed
by the Commission were incorporated into two 2001
directives; however, the introduction of a European
passport for MCs proved to be an extremely conten-
tious issue. One could argue that such passport was
ipso-facto granted to the aforementioned companies,
nevertheless, the harmonization in this area neces-
sitated the formation of the exhaustive list of services
that could be provided by MCs.

In course of stage three of the reform (2008-2009),
as a result of global economic and financial crisis,
the UCITS legal framework underwent substantial
changes. Austerity policies pursued by various Mem-
ber States of the EU affected the overall confidence in
the financial services market of the Union leading to
a swift response from investors, who withdrew their
funds en masse from the establishments under con-
sideration. The resulting losses for UCITS sub-sector
were dramatic, with a total of approximately 335 bil-
lion euros being withdrawn. As some scholars have
rightly noted, the long-term economic progress of
most nations was largely disrupted and undermined
by the 2008 financial crisis [Krugman 2008:184]. Un-
derstanding events that occurred during this period
is essential, not only because they triggered a recon-
figuration of the economy on a global scale, but also
because, having induced certain implications for the
integration process within the EU, such events cata-
lyzed the development of the SMES.

It was during the aforementioned timeframe that
the Commission tabled the proposal®, which recon-
sidered the legal framework for UCITS fundamen-
tally. The alterations proposed were conventionally
classified by the Commission into two categories:
1) improvements of the provisions of UCITS Direc-
tive in force; and 2) those aimed at the implementa-
tion of new market freedoms. The first group includ-
ed modifications as to the simplification of UCITS
prospectus, facilitation of notification procedure

designed to inform the host Member States of the
UCITS intention to carry out its activities in their
jurisdictions, as well as the introduction of the Eu-
ropean passport for the MCs of the undertakings,
where the latter, by increasing market supply and,
therefore, competition, could materially reshape the
balance of interests within UCITS sub-sector. Altera-
tions eliminating the impediments for pooling assets
within one UCITS fund and those addressing the
capacity of the schemes at issue to engage in cross-
border mergers were covered by the second group.
The measures proposed were all incorporated into
European legislation through the adoption of the
2009 Directive’.

During the fourth period of the reform (2012-
2014) careful actions were taken to polish legal rules
regarding the operation of depositaries. It was pro-
posed to clarify specific provisions with respect to
their liability before UCITS funds and investors. As
before, depositaries remain responsible for damages
incurred by UCITS schemes, that may result from
depositary’s failure to fulfill its obligations or from
the improper performance of such commitments,
the liability for which shall be established indepen-
dently by each Member State of the EU. The 2014
Directive® is, thus, novel in that it identifies specific
circumstances that may eventuate, say, in case of loss
of the fund’s assets [Buttigieg, Agius 2020:597], or in
the liability being imposed on the depositaries.

At the latest stage of the reform, the Directive
(EU) 2021/2261 of the European Parliament and of
the Council of 15 December 2021 amending Direc-
tive 2009/65/EC as regards the use of key informa-
tion documents by management companies of un-
dertakings for collective investment in transferable
securities (UCITS)® was adopted. With the Direc-
tive in effect on January 1, 2023, it has enhanced the
regulatory regime set forth for UCITS schemes, for
instance, through the establishment of a mandatory

> Directive 2001/108/EC of the European Parliament and of the Council of 21 January 2002 amending Council Directive
85/611/EEC on the coordination of laws, regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS), with regard to investments of UCITS. — OJ L 41. 13.2.2002. P. 35-42.

¢ Proposal fora Directive of the European Parliament and of the Council on the coordination of laws, regulations and admin-
istrative provisions relating to undertakings for collective investment in transferable securities (UCITS). - COM/2008/0458.
7 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regula-
tions and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS). - OJ
L302.17.11.2009. P. 32-96.

& Directive 2014/91/EU of the European Parliament and of the Council of 23 July 2014 amending Directive 2009/65/EC on
the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS) as regards depositary functions, remuneration policies and sanctions. — OJ L 257.28.8.2014.
P.186-213.

° Directive (EU) 2021/2261 of the European Parliament and of the Council of 15 December 2021 amending Directive
2009/65/EC as regards the use of key information documents by management companies of undertakings for collective
investment in transferable securities (UCITS). - OJ L 455.20.12.2021. P. 15-17.
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requirement for these funds to issue the so-called key
information document, where major features and se-
curities of such scheme are briefly described allow-
ing investors to assess the risks associated with the
acquisition of UCITS assets and make an informed
investment decision.

In total, five stages of the reform undergone by
the EU regulatory framework for UCITS activities
may be identified, which, in conjunction with the
1985 Directive, constitute six generations of the rele-
vant legislation. A high degree of legislative focus on
this area is due to UCITS, almost immediately after
their inception, having had a considerable impact on
the European economy. The cornucopia of reforms is
also attributable to the rapid pace of changes within
the financial market, as well as to the potential of sys-
temic crises.

3. UCITS As a Unique Subject of Investment
Activities

Within the scope of current EU legislation, the
term “UCITS” stands for the undertaking 1) with the
exclusive objective of investing pooled funds, attract-
ed from the general public, into transferable securi-
ties or other liquid financial assets; 2) the activities of
which shall be subject to the risk allocation principle;
3) which units, at the request of their holders, may
be (in)directly redeemed or repurchased [Gheorghe
2022:142]. Certain types of funds are excluded from
the UCITS legal framework. These include 1) close-
ended funds, 2) collective investment schemes
(CISs), that bring in investors’ funds, but make
no public offer as to the purchase of the establish-
ments’ units within the territory of the EU; 3) CISs,
the units of which, pursuant to their constitutional
documents, may be sold exclusively in third coun-
tries; 4) CISs that do not comply with a) common
requirements as to the implementation of investment
policy; and b) rules, subject to which the due level of
UCITS borrowings shall be maintained [Kasyanov,
Kachalyan 2024:346]. A special place is held here by
the close-ended funds, which may not redeem issued
units, including those acquired by the unitholders
as part of the initial public offering, thus, investors
“may not sell them [even in the secondary market]
until the expiration of the fund’s operational period”
[Zhurbin, Merekina 2017:78]. In other words, close-
ended funds are those CISs, which units may not be
repurchased or redeemed immediately after their

10Directive 2001/108/EC. Op. cit.
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primary allocation, but only upon the termination of
the schemes’ activities as to the specific investment
product.

The concept of “UCITS” shall be considered as a
generic term, which encompasses a plethora of fund
types. With respect to the investment object (or the
type of assets in which the fund is authorized to in-
vest), UCITS schemes include money market funds,
exchange-traded funds and other types of funds
specified hereinbefore. Most doctrinal sources focus
on the above-mentioned classification of UCITS.
This was justifiable at the early stages of the sub-sec-
tor’s construction due to the lack of those CISs, that
could have been established as UCITS, having been
attributed at the same time to any other categoriza-
tion of investment funds. Being deemed substantive,
this gap shall be addressed through the provision of
the following classification of those CISs which fall
under the UCITS regulatory regime set forth.

From the perspective of organizational structure,
UCITS differ primarily in terms of methods utilized
by the schemes under consideration to allocate their
liquidity among various sub-funds, existing within
one fund. The 2009 Directive, thus, differentiates be-
tween funds of funds, master-feeder funds and um-
brella funds. Let us examine each of these fund types
in more detail.

As introduced by the Directive 2001/108/EC',
funds of funds have two distinct characteristics: firstly,
these funds acquire specific type of assets, i.e., units is-
sued by other UCITS; secondly, such schemes enjoy a
coherent system, where one UCITS invests in another
one with no sub-funds of their own. In this case, it
may be argued that the investment object itself de-
termines a specific (horizontal) structure of the given
fund type (figure 1). Consequently, from a theoreti-
cal standpoint, funds of funds are sometimes referred
to as “UCITS of UCITS” [Amenc, Sender 2010:40].
Despite the apparent simplicity of the funds of funds
organizational structure, the European legislature has
laid down certain limitations to prevent the potential
misuse or abuse of any kind. Say, UCITS may not in-
vest in those CISs (either of UCITS or of non-UCITS
type), where they have already invested in other CISs,
and the total amount of the acquired units exceeds 10
% of the fundss total asset value. This requisite of the
Directive was prompted by the concerns of the po-
tential emergence on the market of the pyramid-type
investment schemes (or the so-called “funds of funds
of funds”) [Anderberg, Bolton 2006:15].
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Figure 1. Funds of Funds

Restrictions were also imposed on investments in
non-EU CISs, being subject to Art. 1(2)(a) and (b)
of the 2009 Directive. Funds of funds are entitled to
invest only in units of those non-EU CISs, the coun-
tries of origin of which are covered by the so-called
“equivalence regime’, the application of which, essen-
tially, implies that the regulatory framework of the
third country is considered equivalent to that of the
EU [Moloney 2021:3]. The imposition of the forego-
ing regime involves the Commission making unilat-
eral, indisputable decisions, regarding certain frac-
tions of the financial services sector, and providing
market access to those areas, the regulation of which
in the third country is deemed equivalent [Galushko
2022:35]. However, the implementation of this re-
gime in terms of the Directive in force does not im-
ply that non-EU CISs may sell their units directly to
European retail investors. On the contrary, UCITS,
established within the EU, are granted the right to
acquire units of non-EU CISs upon the establish-
ment of equivalence regime against their countries
of origin. Furthermore, it can be argued that one of
the shortcomings of current UCITS legislation is the
lack of specific provisions on establishing the equiva-
lence regime with respect to the marketing of units
of non-EU CISs within the territory of the Union. As
a result, to date, if non-EU CISs, even where they are
structurally comparable to UCITS and the level of
investor protection offered by the laws of their third
countries is congruent, wish to market their units
within the territory of the Union, they are generally
treated as Alternative investment funds. In this case
access to the SMES is granted on the basis of bilateral
agreements made between the competent authorities
of the EU Member States and third countries [Sch-
mies 2024:171].

Regarding master-feeder structures (figure 2), it
shall be identified that, in concordance with Art. 58
of the Directive 2009/65/EC, the term “feeder” refers
to those CISs, who direct 85 % of the funds obtained
through sale and purchase of the latter’s units into
the master-fund, which, in its turn, may not act as

a feeder-fund and, therefore, have its pooled capital
allocated to other feeders. The feeder is authorized to
invest the remaining 15 % of the contributed funds to
other highly liquid transferable securities or deriva-
tive financial instruments [Alshaleel 2016:17].

Feeder 2
Feeder 1 Feeder 3
—t & 7—
Master

N

Figure 2. Mater-feeder funds

This type of CIS constitutes a complex (vertical)
structure, wherein all feeders direct most of the in-
vestors’ funds into their master, which is in charge of
the portfolio management.

Turning to the analysis of umbrella funds, the
examination of constraints set out on the national
dimension is illustrative enough in terms of the
schemes’ organizational structure. Assume that
within one umbrella fund, incorporated in conform-
ity with the Cypriot legislation as a single legal entity,
sub-funds A, B and C are operational (figure 3). First-
ly, sub-fund A is empowered to contribute to sub-
funds A and B less than 20 % of its net assets, due to
which sub-funds B and C are not allowed to direct
their investments to sub-fund A. If this is the case,
the cumulative investment of sub-fund A in other
sub-funds shall not exceed 25 % of the net asset value
of the whole fund. Secondly, sub-funds B and C are
entitled to invest in each other a maximum of 10 %
of their net asset value, given the funds have already
been allocated to the latter by the sub-fund A™. In or-
der to prevent the situation, where all invested funds
continuously circulate within the umbrella fund, the
satisfaction of the requirements provided hereinbe-
fore is deemed crucial, since otherwise this could
be used by some CISs as an unfair practice aimed at
the overstatement of the scheme’s assets, which, es-
sentially, shall be considered as a market abuse car-
ried out under the false pretense of the accretion of
the capital within the sub-funds. Consequently, the
fundamental distinction between the umbrella funds

" KPMG: A guide to UCITS funds in Cyprus. Fund Services. Cyprus, March 2017.P. 14. URL: https://assets.kpmg.com/content/
dam/kpmg/cy/pdf/2023/A%20guide%20t0%20UCITS%20funds%20in%20Cyprus%2010_07_23.pdf?clckid=2dc9190c (ac-

cessed date: 07.12.2024).

88

MockoBcKuii }ypHan mexayHapopHoro npasa « 1 - 2025



Vladislav A. Kachalyan

INTERNATIONAL ECONOMIC LAW

and master-feeder structures is that in the former
case, subject to certain restrictions laid down by the
EU Member States, sub-funds are allowed to invest
in other sub-funds, all belonging to the same um-
brella fund.

Umbrella fund
Subfund A Subfund B Subfund C
L] <20% ¢ || <20% ¢
x ‘:3 <10%

Figure 3. Umbrella funds

At the same time, the umbrella funds may operate
as multi-class funds, meaning that these CISs issue
two or more classes of shares (for more detail, please
see below), acquiring which implies that the fee, being
dependent upon the type of the financial instrument
chosen for the investment and the legal framework of
the UCITS home Member State, shall be paid by the
investors'2. Multiple classes of securities may be is-
sued by the umbrella fund itself, so as by the schemes
qualified as its sub-funds [De Luca 2019:732], thus,
the issuance of new classes of securities does not ne-
cessitate the incorporation of another sub-fund [De
Luca 2019:734]. However, where the umbrella fund
has two or more investment objectives, it requires the
formation of new compartments, so as the issuance
of the funds’ respective share classes.

UCITS funds may be also classified pursuant to
their legal form. Where the designated undertakings
are formed as a common fund or unit trust, they is-
sue units, since these schemes lack legal personality
[Adema 2009:12]. If the fund is set up as an invest-
ment company, which is the incorporated business
entity, it is the shares of UCITS that are issued”.

In the common fund, the asset management is
carried out in accordance with its founding docu-
ments with a legal title to such assets being held by
the scheme itself. All income received by UCITS is
then distributed among investors. These rules also

pertain to investment companies. Within the unit
trust, the corpus (familiarly referred to as the trust
property) is held by a person empowered to admin-
ister such assets, aka the trustee, who exercises this
right in favor of the scheme’s beneficiaries and not in
his or her own interest, unless trust agreement speci-
fies otherwise.

In Luxembourg, which is a major European hub
for investment funds (most of which are classified as
umbrella ones [Hazenberg 2013:121]), UCITS frac-
tion of the financial market has seen a significant de-
velopment. As of 2021, Luxembourg accounts for 36
% of the European sub-sector for UCITS schemes,
amounting to € 4.7 trillion in assets'. From a legal
standpoint, Luxembourg domiciled UCITS may be
set up as: 1) common funds (“fonds commun de place-
ment”), which, having no legal identity of their own,
shall be managed by Luxembourg MCs (or by MCs
situated in other Member States of the EU); and 2)
investment companies with variable capital (“société
d'investissement a capital variable”) or fixed capital
(“société d'investissement a capital fixe”), which are
both constituted as artificial bodies [Grec, Marquais
2020:403].

It shall be mentioned that, despite the absence of
direct equivalents of the funds under consideration
in the Russian Federation, some prominent Russian
financial institutions have embraced the benefits of-
fered by this concept by having their own UCITS
funds registered in the European Union. For in-
stance, in 2014, the MC “Sberbank Asset Manage-
ment” (now known as the MC “Pervaya”) incorpo-
rated two funds within the territory of Luxembourg,
namely: Sberbank Russian Equity Fund and Sber-
bank Russian Fixed Income Fund, which, corre-
spondingly, invested in shares and bonds of domestic
companies'. Both of these schemes were incorpo-
rated as UCITS ones and, pursuant to Luxembourg
legislation, assumed the legal form of SICAVs. Al-
though both funds ceased to exist in 2023, the estab-
lishment of such funds serves as a testament to the
reliability of UCITS schemes as collective investment
vehicles.

12 ZEW/OEE: Current Trends in the European Asset Management Industry Report. Lot 1. 2006. P. 9. URL: https://web.archive.
org/web/20180505175850/http:/ec.europa.eu/internal_market/ investment/docs/other_docs/report_en.pdf (accessed

date: 12.12.2024).

13 CESR Consultation Paper on MiFID complex and non-complex financial instruments for the purposes of the Directive's

appropriateness requirements, May 2009. - CESR/09-295. P. 18.

* EFAMA: Fact Book 2022. Brussels, June 2022. P. 21. TRL: https://www.efama.org/sites/default/files/files/Fact%20Book%20

2022%20lowres_2.pdf (accessed date: 10.12.2024).

> |PE D.A.C.H. Asset Management Guide 2014. Sberbank Asset Management. 2014. P 2. URL: https://www.institutional-
investment.de/uploads/tx_instamg/176-177-Sberbank-final.pdf (accessed date: 09.02.2025).
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The latter is also substantiated by the fact that
numerous US corporations, functioning in the coun-
try’s financial market, have also taken notice of the
UCITS brand, introduced under the authority of the
European legislature. Say, Goldman Sachs, world-
renowned investment bank, has established the
Goldman Sachs ETF ICAV (Irish Collective Asset-
Management Vehicle), which, being domiciled in
Ireland, encompasses at least 10 sub-funds, operat-
ing as separate UCITS. These funds engage in diverse
range of investments, spanning from green bonds to
bonds issued by the government of China.

The type of security instruments issued by UCITS
rests on the legal form of such CISs. At the EU level,
there is currently no legislation, that could arrange
miscellaneous share classes in a sufficient, carefully
ordered fashion. As a result, a multitude of approach-
es to addressing this issue, which have emerged at the
national level, have been implemented. With this is-
sue having been raised on several occasions by the
European Securities and Markets Authority (ESMA),
following extensive debate in 2014'° and 2016", two
documents, which endeavored to delve into this mat-
ter, were made public. In 2017, ESMA published its
opinion on “Share classes of UCITS™®, having this
concept explicated as “different types of units or
shares, belonging to the same UCITS”, which “attrib-
ute different rights or features to sub-sets of investors
in relation to their investment”, despite the fact that
all investors contribute their funds to a single invest-
ment portfolio. In other words, distinct share classes,
existing within a single fund, to a certain extent allow
for the “individualization” of investment strategy of a
specific investor, albeit this matter is predominantly
governed by the soft law of the EU and domestic leg-
islation of the EU Member States.

A unique status of UCITS schemes is also contin-
gent upon the specific nature of those contributing
to the CISs at issue. Since offers on the acquisition of
units/shares of funds, falling under this category, as
detailed above, shall be made publicly, the majority
of those purchasing such assets are retail investors,
who tend to adhere to more conservative investment
practices and lack the expertise and skills required.
Having acknowledged the substantial risks associ-
ated with the investments of the kind, the European
legislator has provided for a series of safeguards to
protect the legal rights and interests of non-sophis-
ticated investors.

4. The Fundamental Rules Governing the Op-
eration of UCITS Schemes

UCITS that intend to provide their services
within the territory of the EU Member States, oth-
er than those, where such entities were established
and obtained their license, shall submit the relevant
notification to such countries. This requirement, in-
troduced as a part of the initial UCITS Directive,
has proven its efficacy over time on a market-wide
scale, enabling numerous financial institutions with
a “European passport” to conduct their operations
throughout the EU. While taking its first steps, the
UCITS sub-sector encountered challenges, related
to protectionist measures employed by some states,
leading to delays in obtaining a special permit to car-
ry out investing activities in the host Member States,
to discrepancies in the national marketing rules, so
as to the lack of convergence in terms of the supervi-
sory practices, thus, giving rise to uncertainty within
the sub-sector. Consequently, the impediments for
trans-border execution of UCITS activities persisted
for 24 years, spanning from 1985 to 2009.

With the Directive 2009/65/EC entering into
force, the fundamental modification as to the exist-
ing notification procedure was introduced. Instead
of the burdensome procedure, whereby the UCITS
should have notified the host Member State’s super-
visory authorities on the intent to conduct its activi-
ties there, it is the appropriate governmental body
of UCITS home Member State, which is now bound
to forward such notice. The aforesaid alteration has
eliminated the possibility of the host country impos-
ing excessive requirements on the schemes involved,
thereby ensuring compliance with domestic legisla-
tion of the host. This rule has enhanced the efficiency
of the sub-sector by having reduced the transaction
costs, which, in its turn, facilitated the creation of
the level playing field and promoted fair competition
among UCITS funds both within and outside the
territory of the EU [Krupa 2024:664].

To be more specific, the entire simplified notifica-
tion procedure may be now broken down into two
steps.

Step 1. A UCITS (or its management com-
pany) notifies the financial supervisor of the state
of such undertaking’s origin. The competent body
of the home country shall, within 10 business days

16 ESMA: Discussion Paper: Share classes of UCITS, 23 December 2014. - ESMA/2014/1577.
7 ESMA: Discussion Paper: UCITS share classes, 6 April 2016. - ESMA/2016/570.
8 ESMA: Opinion: Share classes of UCITS, 30 January 2017. - ESMA-34-43-296.
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of receiving the notice, direct it to the appropriate
agency of the country, where UCITS intends to pro-
vide services. Note should be made here as regards
the Commission, adopting a range of supplementary
regulations and directives, which clarify the spe-
cific provisions of the legal act under analysis. One
such example is the (implementing) Commission
Regulation (EU) No 584/2010 of 1 July 2010" on the
standard notification form and the exchange of in-
formation between competent authorities, covering
the procedure for and the content of notification. As
it is inferred from the title, this Regulation provides
for the standard notification form, which the home
supervisor shall send to the host authority. The form
enclosed to the Regulation as Annex I must include:
the undertaking’s name, its compartments (if any),
scheme’s constituent documents, details requested
by the competent bodies of the host Member State,
etc. Pursuant to Art. 3 of the Regulation 584/2010 the
home supervisor is empowered to communicate the
standard form of notice via E-mail®.

Step 2. The competent body of the host MS un-
dertakes to confirm the receipt of such notifications
within five working days. As soon as it has been
brought to the attention of the UCITS that the notices
explicated herein have been submitted to the appro-
priate governmental agency of the host Member State,
this entity is deemed to have been granted the right
to commence its activities in host country. Therefore,
UCITS are now vested with the power to operate in
the host Member States of the EU without awaiting
regulatory approval®’. In this regard, the intention of
the European legislator is obviously that of addressing
the artificial obstacles, that may arise from the insuf-
ficient level of approximation of supervisory practices.

Still, where the enforcement practices applied by
the supervisory bodies have been further refined,
some Member States of the EU act inconsistently.

Say, in 2012 the Irish Funds Industry Association in-
dicated that “the approach taken by some countries
has been that a UCITS is not permitted to access the
market until it has been notified by the home regula-
tor that the host Member State has received the com-
plete notification package™. The host has five busi-
ness days to notify the home of the receipt of such
notifications, resulting in UCITS waiting a maximum
of 15 business days upon the submission of the iden-
tified instruments to access the market of the host
country. The foregoing circumstances contravene the
provisions of the Directive, being deemed incompat-
ible with the smooth functioning of the SMES fund
industry.

Despite this, the degree of harmonization of le-
gal relations affected by the 2009 Directive dem-
onstrates the legislative body’s intent to reduce the
number of such limitations, which stem from the
insufficiency of supervisory convergence. Besides,
a deliberate movement towards the unification of
the legal basis evidences that the regulatory ap-
proach taken within the sub-sector for UCITS funds
is suited to the needs of the time and may serve as
an example of transition to the second phase in the
development of the EU SMFS [Kasyanov, Kachalyan
2024:2]. The simplified notification procedure has
significantly decreased the administrative burden on
the relevant undertakings, however certain restric-
tions regarding the marketing of UCITS remain. To
facilitate the admission of foreign undertakings of
the kind to the market of the host country, the 2009
Directive requires the EU nations to ensure unim-
peded access to the internal regulations, governing
their marketing practices, through Internet. Such
acts shall be published in English, which in Art.
5(7) of the Directive is discreetly referred to as “a
language customary in the sphere of international

finance™.

% Commission Regulation (EU) No 584/2010 of 1 July 2010 implementing Directive 2009/65/EC of the European Parlia-
ment and of the Council as regards the form and content of the standard notification letter and UCITS attestation, the use of
electronic communication between competent authorities for the purpose of notification, and procedures for on-the-spot
verifications and investigations and the exchange of information between competent authorities. — OJ L 176. 10.7.2010.
P. 6-27.

2 See, e.g., National rules for marketing of units of UCITS units/shares in Hungary and other specific national regulations
related to the notification procedure. P. 7. URL: https://www.mnb.hu/ letoltes/national-rules-for-marketing-of-units-of-
ucits-units-1.pdf?clckid=abe15c79 (accessed date: 05.12.2024).

21 Buttigieg C. The development of the EU regulatory and supervisory framework applicable to UCITS: a critical examina-
tion of the conditions and limitations of mutual recognition. DPhil in Law Thesis. University of Sussex. 2014. P. 169.

2 Jrish Funds Industry Association. Consultation Document UCITS, Product Rules, Liquidity Management, Deposi-
tary, Money Market Funds, Long-term Investments. Brussels, 18 October 2012. P. 39. URL: https://web.archive.org/
web/20220118234512/https://ec.europa.eu/finance/consultations/2012/  ucits/docs/contributions/registered-organisa-
tions/irish-funds-industry-association_en.pdf (accessed date: 03.12.2024).

2 Directive 2009/65/EC. Op. cit.
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A unique position in terms of the governance
of UCITS activities is held by the policy on merg-
ers. Before delving into the analysis of the proposed
mechanism, it is necessary to justify the rationale be-
hind harmonization in this area. The fact is that the
stock market — not only that of the EU - is generally
arranged in the manner, whereby the fund’s expenses
are reciprocally proportional to its size. That is, the
larger the net asset value of the CIS, the lower the
cost of the services it provides. In 2007, the Com-
mission raised concerns regarding the average size of
the European fund being one-fifth that of the Ameri-
can fund*, with 54 % of European schemes having
managed the assets worth less than € 50 million, at
the end of 2004. All these resulted in the Europe-
domiciled investors having to pay more than their
American counterpart. Relatively modest UCITS
asset value hindered the economic growth, reduced
the opportunities for such CISs and affected the in-
terests of private investors. Through the introduction
of the mechanism for merger, the costs incurred by
such schemes, in conjunction with various estimates,
could decrease by € 8,6 billion per annum?.

For this purpose, the UCITS Directive provides
for two types of mergers: 1) cross-border merger of
at least two UCITS schemes set up in different states
of the EU, and 2) domestic one, which implies that
at least two undertakings, established in the same
Member State, merge into one UCITS. In the latter
case, no less than one of the UCITS involved in such
reorganization shall have authorization to conduct
its operations in another Member State of the EU
[Stefanini 2015:25], or, by virtue of Art. 2(1)(r), shall
be notified subject to the provisions of Art. 93.

Given the diverse legal traditions of the Member
States, the right to determine the methods of merg-
er is reserved by the 2009 Directive with the afore-
mentioned states, thus, leading to the imposition of
certain constraints regarding the legal form of the
undertakings under analysis. The latter is the case,
where the laws of some of the EU Member States do
not imply that UCITS may choose between all three
legal forms outlined above, e.g., in countries that
belong to Romano-Germanic legal system, which

constitute the vast majority of the EU nations, unit
trusts are less common in contrast to mutual funds
and investment companies, meaning that in such
states mergers are possible, albeit effectuated with
due regard for the forms of funds recognized by the
legal framework of a jurisdiction. In order to ensure
the unhindered operation of the mechanism at issue,
the Directive places the Member States under an ob-
ligation to acknowledge cross-border mergers what-
ever legal structure or mode of merger have been
opted for by the parties involved.

To protect the investors™ interests, the Directive
2009/65/EC sets out a range of prerequisites to be
met prior to a merger. These requirements entail, in-
ter alia, procuring authorization from the pertinent
regulatory body of the home country of UCITS, with
regard to which the agreement has been executed
and the merger is being undertaken. This is a sig-
nificant regulatory provision, since the very process
of amalgamation may have a stronger impact on the
unitholders of such undertaking. As indicated in Art.
39(3) of the Directive, this process shall be overseen
in close cooperation with the relevant authorities of
the states of origin of the entities involved. Further-
more, Art. 42(1) of the 2009 Directive introduces the
rule regarding mandatory monitoring of mergers of
UCITS by a depositary or by an independent auditor.
In having its activities carried out, the auditor shall
adhere to the provisions of the Directive 2006/43/
EC of 17 May 2006 on statutory audits of annual
accounts and consolidated accounts®. Prior to the
conclusion of a relevant transaction, the depositary
or the independent auditor shall draw up the report,
estimating the agreement for merger upon the fol-
lowing criteria: the standards employed by the par-
ties to determine the value of assets and liabilities
of the schemes, the method for the exchange ratio
calculation, etc.

In order to obtain approval from the relevant au-
thorities, UCITS is required to fulfill another condi-
tion precedent prescribed in the Directive. All infor-
mation regarding the merger shall be provided in a
transparent manner, that is to say, not only must it
be available to the competent authorities, but also to

24 European Commission. Initial orientations for discussion on possible adjustments to the UCITS Directive (Exposure
Draft). - P. 2. URL: https://web.archive.org/web/20180525010716/http: /ec.europa.eu:80/internal_market/investment/
docs/legal_texts/orientations/mergersexposure_en.pdf (accessed date: 05.12.2024).

% |bid. P. 5.

% Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual ac-
counts and consolidated accounts, amending Council Directives 78/660/EEC and 83/349/EEC and repealing Council Direc-

tive 84/253/EEC. - OJL 157.9.6.2006. P. 87-107.
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the investors of UCITS. As far as it is concerned with
the cross-border merger, the foregoing requirement
is especially important as it allows to address or miti-
gate the risk of information asymmetry, which may
increase considerably, where retail investors of the
UCITS involved in reorganization lack proficiency
in the language of UCITS home state.

It is due to this reason that the Commission
adopted the (implementing) Directive 2010/42/EU
of 1 July 2010%, which clearly sets forth the require-
ments on what data shall be communicated to in-
vestors: 1) the analysis of all expenses the investors
might incur; 2) the details specifying any changes
in the scope of unitholders’ rights which may result
from the merger; 3) the current specimen of the key
investor information document of target UCITS, etc.

In some countries mergers may take place ex-
clusively upon the result of the vote. In such cases,
the unitholders shall be informed of the voting pro-
cedure. In compliance with Art. 7 of the Directive
2010/42/EU, this information may be communicated
to the undertakings’ investors either in the form of
hard copy or through any other durable medium,
provided that the investors have explicitly stated such
willingness. All preliminary requirements designated
hereinbefore shall serve as additional safeguards for
the protection of retail investors [Annuziata 2019:7],
the practical application of which enables consum-
ers of UCITS services to make informed investment
decisions.

5. Conclusion

For approximately 40 years, European lawmak-
ers have been enhancing the UCITS legal framework
through either the adoption of amendments to the
existing directives, or the enactment of novel legisla-
tion specifically tailored to address the needs of the
sub-sector. To date, there have been six revisions to
the 1985 Directive, which have paved the way for
the formation of the modern compendium of rules,
governing the activities of one of the most significant
actors within the European collective investment
market. The global economic and financial crisis of
2008-2009 made European legislative bodies take
decisive action in the financial market. Where once
EU Member States could hinder financial integra-
tion, taking into account parochial interests inherent
to their national markets, the bitter aftermath of the

crisis underscored the necessity for deeper coopera-
tion in this sensitive area, especially for retail inves-
tors. All these substantiates the meticulous design of
the legal framework for UCITS schemes.

The concept of European passport, the introduc-
tion of which has significantly altered the balance of
interests on the market, constitutes one of the under-
lying principles of such regulation. Upon obtaining
the passport, UCITS gains the right to conduct its
operation within the entire SMFS. As time passed,
having recognized its substantive benefits, the law-
makers of the EU expanded the scope of this concept
to encompass management companies, effectively
eliminating another barrier to the free movement of
UCITS within the Union.

The legislative focus on this area shall also be
viewed in light of the unique nature of entities in-
vesting in UCITS. The maintenance of a due level
of protection for the rights and interests of private
investors is a paramount objective of the regulatory
framework governing UCITS activities, since collec-
tive investment typically falls outside the purview of
such persons, thereby increasing the likelihood of
potential risks. To prevent such scenarios, a compre-
hensive scope of investor protection measures has
been implemented at pan-European level, namely:
specific categories of funds exempt from the relevant
regulation have been clearly delineated; stringent re-
quirements pertaining to the volume of investments
in specific assets have been imposed on the majority
of complex UCITS schemes, which may be classified
not only on the basis of their investment object, but
also their organizational structure and legal form.

The introduction of the procedure for the notifi-
cation of the host Member State of UCITS intention
to carry out its operations therein (which constitutes
the fraction of the regulatory design granting vari-
ous financial institutions acting within the SMFS full
access to the benefits afforded by the European pass-
port) and subsequently of the simplified procedure
have significantly reduced the expenses incurred by
UCITS funds. The latter was due to the inception of a
requirement under which the competent authorities
of the host shall be notified by the respective bod-
ies of the home state. Being some sort of a novelty,
this imperative serves as one of the means of foster-
ing fair competition among UCITS schemes within the
EU, which is essential to maintain an adequate level
of investor protection.

# Commission Directive 2010/42/EU of 1 July 2010 implementing Directive 2009/65/EC of the European Parliament and of
the Council as regards certain provisions concerning fund mergers, master-feeder structures and notification procedure. -

0JL176.10.7.2010. P. 28-41.

Moscow Journal of International Law - 1 - 2025

93



MEXOYHAPOAHOE S KOHOMUYECKOE MNMPABO

B.A. KauansaH

Adoption of the procedure for merger of UCITS,
of both cross-border and domestic type, prompted
by the Commission’s concerns regarding the average
size of European funds, has led to the enhancement
of bona fide competition between the aforesaid under-
takings and various types of funds operating within
the US. This advancement is especially important in
terms of safeguarding the investors. To ensure trans-
parency and accountability, several measures have
been putin place. These include obtaining the approv-
al from home supervisory bodies of target UCITS;
monitoring of reorganization through a designated
depositary or independent auditor; communicating
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ONHAHCUPOBAHUE PA3BUTUA:
MEXAOYHAPOAHO-TNPABOBDIE

MPOBJIEMDI

BBEJEHMWE. Qunarcuposarue pazeumus se-
NIAEMC  BAMCHETIMUM — ACNeKMOM  271100a71bHO020
IKOHOMUHMECK020 YNPas/ieHUss, 00ecnevusaruum
COUUATNLHO-IKOHOMUUECKUTE Npozpecc 20Cy0apcme.
Cospemertass mein0yHapooHas PuHancosas ap-
xumexmypa, copmuposasuiascs nocre Bmopoti
MUPOBOLL B0LIHbI, CMANKUBAEMCS C HOBLIMU 6bI30-
8aMU, 6K/I04AS POC 0071208020 bpeMeHU pa3euea-
OULUXCA CIMPAH, HEOOCAMO4HY0 00CHMYNHOCHY
PpuHaHcoBbIX pecypcos u OUcOANaHc 6 MexaHu3max
NPUHAMUS petieHUti MeNOYHAPOOHbIMU PUHAHCO-
8vIMU UHCumymamu. B cmamve paccmampuea-
10MCS MeNOYHAPOOHO-NPABOBble NPobIeMbL PUHAH-
CUPOBAHUS PA3BUMUS, 6K/II0HAS HE0OX00UMOCHDb
peopmuposarus  MendyHapoOHozo BaNIOMHOZ0
¢onoa (danee - MB®D) u BeemupHozo 6anka, a max-
He pacuiuperue MexaHU3MO8 CHeyUaIbHbIX Npas
saumcmaeosanus (Oanee — CII3).

MATEPUAIJIbBI I METO[DbI. Hacmosiuee uccrne-
dosaHue OCHOBAHO HA ananuse 601vUI020 06vema
MAmepuaos, BKIOUAT MeHOYHAPOOHO-NPABOBbIE
aKmvl, AKmMvl PeKOMeHOAMenvHo20 Xapaxmepa,
a makxe cospemeHHvle OOKMPUHATIbHbIE UCCIE00-
BaHUS pocculickux u 3apybexcHvix asmopos. Me-
MO000I02UHECKYI0 OCHO8Y UCCTIE008AHUS COCTNABUNL
obujeHayuHvle (Mmoo 7102U4ecko20 U CUCTNEMHO20
ananu3a, 0e0yKUuU U UHOYKUUL) U HaCMHOHAY YHblE
(ucmopuxo-npasoeoti,  cpasHUMenLHO-NPABOEOL,
popmanvHo-ropuduUeckusi memoovt) memoov. hno-
3HAHUS, C NOMOULLI0 KOMOPbIX Obina onpedeneHa
380/I0UUST MENOYHAPOOHOTI PUHAHCOBOLL CUCIEMDL
U NPOAHATUSUPOBAHL OUEHKU NPeOTIoNeHUT no ee
pedopmuposaruro.

926

PE3YJIBTATBI MCCIIEHOBAHMA. B xode npo-
8e0eHH020 UCCTIE008AHUS ABIMOP U3YUUT MeHOYHA-
pOOHVIe UHUUUAMUBDL, HaANpaesieHHble HA pedop-
MUposarue PUHAHCOBYIX UHCMUMYMOB, 6KII04AST
usmeneHuss 6 cucmeme keom MB®, nepecmomp
NpUHYUN06 ynpaesneHus Becemuproim 6ankom u pas-
PAabomKy HOBbIX UHCIHIPYMEHINOE 27I00abHO20 KO-
HoMUHeckoz2o pezynuposanus. Boiuio ycmarosneHo,
UMo CYULeCmeyouas mMeioyHapooHas PuHarHco-
845 ApXUMeKMypa He ormeeuaent NompeoHOCMAM
COBPeMEHHO20 27100A71bHO020 SIKOHOMUUECK020 YNpas-
nenus. Tlo umozam uccne008aHus ObiIU 6bLA6/IEHDL
K7o4esble CMpyKkmypHole Hedocmamku Oeticmey-
touielt MeroyHapoOHOL PUHAHCOBOLI CUCIEMDL: Bbi-
coKuUe U30ePHKU 3aUMCMBOBAHUSL O/ PA36UBAID-
WUXCS CMPAH, HeOOCMAMOYHAS UHKIH3UBHOCTDb
MEXaHU3MO8 NPUHAIUS PeuleHUtl, 02paHu1eHHblli
docmyn 20cy0apcme K meioyHapoOHbiM PUHAHCO-
BbLM Pecypcam.

OBCYJKIEHME U BbIBOIbI. Asmop 6 pam-
Kax HAcmosuwseli cmamvu NONbIMACT 060CHO-
8amv HeobXo0uMocmy co30aHust 6osee NPO3PA4HOL
U UHKI03UBHOL 27100anbHOLl PUHAHCOBOL CUCHe-
Mbl, OPUEHMUPOBAHHOTL HA YCMOTIMUBOe PA3BUMUe
U 3AUiUMY IKOHOMUHECKUX UHINEPecos 6cex 20Cy-
0apcme; OmMmemuL, 4mo cospemeHHble MeXAHUMbL
pacnpedenenus HUHAHCOBVIX DPecypcos mpebyiom
nepecMompa ¢ y4ermom 2n00anvHbX IKOHOMUYe-
ckux peanuti, a danvHeliuiee cO8ePUIEHCINBOBAHUE
MeHOYHAPOOHO-NPABOBO20 Pe2YNIUPOBAHUL 8 IOl
cpepe nompebyem axmueHoz0 B3aUMOOeUCNEUsT
eocydapcme, mMexoyHapoOHbIX OpeaHu3auuil u Pu-
HAHCOBbIX UHCIUINYNOB.
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FINANCING FOR DEVELOPMENT:
INTERNATIONAL LEGAL ISSUES

INTRODUCTION. The global financial system plays
a crucial role in development financing, ensuring eco-
nomic stability and growth. However, the existing in-
ternational financial architecture, primarily shaped
by the Bretton Woods institutions, has been criticized
for its inefficiencies, lack of inclusivity, and inability to
meet the financial needs of developing economies. This
article explores the legal dimensions of development
financing, focusing on the governance of the Interna-
tional Monetary Fund (IMF) and the World Bank, the
role of Special Drawing Rights (SDRs), and the broad-
er implications of financial reforms on global econom-
ic governance.

MATERIALS AND METHODS. This study employs
a multidisciplinary legal approach, integrating inter-
national legal analysis with economic perspectives.
The methodology includes a review of primary legal
sources such as treaties, institutional regulations, and
UN resolutions, alongside secondary sources, includ-
ing academic literature and reports from international
financial organizations. Comparative and historical
analyses are used to assess past and present reform
efforts.

RESEARCH RESULTS. The findings indicate that
the current financial system disproportionately favors

Moscow Journal of International Law - 1 - 2025

developed economies, limiting access to development
financing for low-income and emerging economies.
High borrowing costs, inadequate debt relief mecha-
nisms, and restricted access to SDRs exacerbate eco-
nomic inequalities. Recent reform proposals within
the IMF and World Bank seek to address these dis-
parities by adjusting voting rights, expanding SDR al-
locations, and revising financial regulations to pro-
mote fairer global economic governance.
DISCUSSION AND CONCLUSIONS. The study
underscores the need for a fundamental restructuring
of the international financial system to ensure equita-
ble access to development financing. While recent pro-
posals signal progress, their implementation depends
on political will and international consensus. Future
reforms should focus on enhancing transparency,
strengthening financial resilience, and ensuring that
global financial institutions serve the collective inter-
ests of all nations, not just the most economically pow-
erful ones.

KEYWORDS: development financing, international
financial architecture, IMF reform, World Bank re-
form, Special Drawing Rights (SDRs), international
economic regulation
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BBenenue

Hamdme y rocygapcTB JOCTaTOYHBIX PECYPCOB,
BK/IIOYasA (VMHAHCOBbIE, SAB/IACTCA OIPEe/AIIIM
YC/IOBVEM SKOHOMMYECKOTO ¥ COLMAIbHOTO IIPO-
rpecca M pasBUTHA UX HApo#oB. OHNM 13 BaXKHBIX
KAaHAJIOB IOJTy4eHUSA (UHAHCOBBIX CPEHCTB B pas-
NMNYHBIX GOpMax SB/AITCI MeXIYHapopHble ¢u-
HAHCOBBIE OpraHy3anuy, (Y4peXHeHus) IMpexfe
Bcero bperToH-Bypnckas cucrema', B KOTOPYIO BXO-
IAT MeX/yHaponHbIl BamoTHbI GoHL (manee —
MB®) n MeXpyHapogHbIil 6aHK PeKOHCTPYKIMM
u passutus (nanee - MBPP, MB). B nokymenrax Op-
rausanyy O6begunennbix Hanuit (ganree - OOH),
Ijie pedyb UAET O PasBUTUM, M HA JOKTPUHAIBHOM
ypoBHe [Buira 2005:328] Bce yaiije cTanm HOSBIATD-
s IPU3BIBBI O PepOPMUPOBAHUN MEXTYHAPOTHBIX
(bVMHAHCOBBIX CTPYKTYP C LIEIbI0 MX IIpeBpalleHs
B 9 peKTVBHbIE MEXYHAPOIHbIE MEXaHU3MBbI (u-
HaHCMPOBAHMA SKOHOMUYECKOTO M COLMAIbHOTO
mporpecca U pasBUTHUSA, IPOBO3ITIAIICHHBIX YCTa-
BoM OOH (cT. 55 (a)).

Pedopma
aAPXUTEKTYPBI

MeXJYHapoaHOil  (MHAHCOBOI

B ofHOM 13 NOC/IEIHNX JOKYMEHTOB, IPMHATHIX
B pamkax OOH, Taxoke comepXutcsa npusbis K le-
HepanbHOMY cekperapio OOH mnpencraButh mpep-
JNIOKEHNA 1O peOpMUPOBAHNMIO MEXAYHAPOTHOI

The author declares the absence of conflict of interest.

¢duHaHCOBOIT crcTeMbI”. B 0TBeT Ha 3TOT HpU3bIB Te-
HepanpHblil cekperapb OOH mpencTaBun gokman’,
B KOTOPOM IIOATBEPAWI CBOK T'OTOBHOCTH paspa-
00TaTb pEKOMEH[JALVM 110 JAaHHOMY BOIIPOCY A
paccmotpennd Ha Cammurte B 2024 1. BriocectBun
eMy ObIIO TIPe/TIOKEHO BHECTH BK/IAJ| B IOATOTOBKY
npepcrosuero CaMMuTa 4epes IpopaboTKy BOIPO-
ca pedopMupoBaHMs MeXAYHapOZHOU (MHAHCO-
BOI1 cucreMbl. B mae 2023 r. [eHepa/lbHBIM CeKpe-
tapeMm OOH 6s11a npencraBnena KonnenryanbHas
3ammcka’,

B kavectBe mpMuMH HEOOXOAMMOCTM IIpOBe-
fieHust peOpMBI MeXYHAPORHON (MHAHCOBOI
CUCTEMBI B IIPENCTABIEHHOI [eHepalbHBIM CeKpe-
tapeM OOH KoHuenryanbHoil 3amycke Ha3BaHBI
clenyouye: AaHHAas cucTeMa (0603HaueHHAs Kak
«MEX[yHapopHast  (QMHAHCOBasA  apXUTEKTypa»)
co3JjlaHHad 1ocae Bropoit MUpPOBOJ BOMHBI IIPO-
MBIIUIEHHO Pa3BUTBIMY TOCYAApCTBAMM I 001Ie-
rO PasBUTHA «He BBIEP>KMBAET BO3pPACTAIOLIEl Ha-
rpy3km»’; Ha (oHe MOTPeOHOCTENl COBPEMEHHOTO
MMpa 3Ta MeXJYHapopHas (UHAHCOBas apXMUTeEK-
Typa SAB/IAETCA «COBEPIIEHHO HEIPUTOFHON» A
MOOMIN3ALMM  IIPEACKA3yeMOro  JO/IrOCPOYHOTO
u MacmTabHoro ¢uHaHcupoBanysa. OHa (Mexpy-
HapopaHas ¢uHaHcOBas apxuTekrypa) B KoHuenry-
aJIbHOJ1 3aIIMCKe B IIe/IOM XapaKTepyU3yeTcs KaK «He-
CIipaBefIuBasi» U «HeaPeKTUBHASC.

B KonuenTyanpHO! 3ammcKe TakKe HasBa-
Hbl CYLUIHOCTHBIE HEJOCTATKM MeXAYHapOJTHOI
(bVMHAHCOBOJ apXUTEKTYPbl, TaKue KaK BBICOKasA

' bpetToH-Byackaa cuctema (aHrn. Bretton-Woods system) — MmexpyHapoaHasa cuCTEMa OpraHuM3aumy [AeHEeXHbIX
OTHOLLEHWI 1 TOProBbIX PacyeToB, yCTaHOB/EHHaA B pe3ynbTate bpeTToH-Byackon KoHbepeHuun, npoxoamsLein ¢ 1 no
22 niona 1944 r.

2 OOH: [deknapauus o npasgHOBaHUM ceMbaecaT naton rogoswmHbl OOH. MpuHaTta pesontouymenn TA OOH A/RES/75/1
oT 21 ceHTabpa 2020 r. URL: https://documents.un.org/doc/undoc/gen/n20/248/83/pdf/n2024883.pdf (nata obpalyeHus:
29.01.2025).

3 OOH: [oknapg leHepanbHoro cekpeTapAa OOH «Hawa obuwana nosectka gHA» A/75/982 ot 20 oktabpa 2021 r. URL:
https://www.un.org/ru/content/common-agenda-report/assets/pdf/our_common_agenda_ru.pdf (gata obpalyeHus:
29.01.2025).

4 KoHuenTyanbHaa 3anmcka6 ana «Haweln obuenn noBecTkn fOHA»: pedopMmUpoBaHME MeXAYHapOLHON ¢UHAHCOBON
apxuTekTypbl oT 11 maa 2023 r. C. 2. URL: https://www.un.org/sites/un2.un.org/files/our-common-agenda-policy-brief-
international-finance-architecture-ru.pdf (gata o6patweHua: 29.01.2025).

5 Tamxe. C. 2.

6 Tam xe.
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CTOMMOCTb KPEJMTOB, C KOTOPbIMM CTa/IKMBAIOTCA
pasBMBAOLIVeCA CTPaHbI Ha (DMHAHCOBBIX PbIHKAX;
HeCTabMIbHOCTh (PMHAHCOBBIX PBIHKOB M IOTOKOB
KaluTa/a; HOBTOPAIOLIMeCs I7106ambHble PUHAHCO-
Bble KPU3JChI; KPM3UCHI CYBEPEHHOTO JOMTa 11 Ap.”

KoHcTaTtupyercs, 4To MHOTME IIPaBUTEIbCTBA
BBIHY)K/ICHBI HAIIPaB/IATh JIbBMHYIO JOMIO JOXOHOB
Ha BBIIIATHI 110 OOCTY)XMBAHUIO JIOIa, YTO Hera-
TUBHO CKa3bIBAaeTCA HA TAKUX BAXKHBIX 00/IACTAX,
KaK 37]paBOOXpaHeHMe, COLMaIbHasA 3amuTa 1 06pa-
soBanue®. OtmeTnM, uto Poccusa B HeaBHEM IIpo-
ILJIOM Ha ce0e MCIIBITaIa BCE TY «IIPENeCT»’.

OrMedaeTcss mpobreMa OrpaHIYEHHON JOCTYII-
HocTy pasBuBatoiyxcs crpas K CII3 [Igbinenikaro,
Adewusi 2024:1040]. B mopTBepXAeHMe IPUBONT-
cA crartucTuka: Appuka c 1,4 mipg Hacenenus, 60 %
KOTOPOTO >XUBYT B YCIOBMAX KpallHell HUILETHI,
B 2021 r. monmy4nmna Bcero 5,2 % oT obuiero o6bema
amumccyn CII3%.

[Ipepnoxenne o HeobXoAMMOCTH pedOpPMIUPO-
BaHMA MEX/YHAPOLHOI (PMHAHCOBOI apXUTEKTYPbI
[Williamson 1990:445] B KonuenryanbHoit 3amnmucke
IPEfCTaB/IEHO B MHTEpecax BceX TOCyAapcTB (pas-
BUTBIX ¥ Pa3BVMBAIOLINXCA), B LIEIAX BOCCTAHOBIIE-
HIA JOBEPUA K Heil ¥ HefloNyIeHNA GparMeHTalum
MeX/JYHAPOJHBIX (PUHAHCOBBIX M 3KOHOMMIYECKIX
oTHoIeHMIL. [Ipu 3TOM CrIefyeT 3aMeTUTh, YTO pedb
UJeT O TPOBEEHNN «MACIITAOHBIX peOopM» MeX-
JlyHapoHOV (pMHAHCOBOJ apXUTEKTYphI (BKIIOYast
«MeXaHM3MbI YIIPAB/IEHNS»), COCTOAIIEN U3 «MeX-
IyHapOZHBIX (DVMHAHCOBBIX PAMOK, IIPABIII, YIPEXK-
JleHUII U PHIHKOB»'!.

CornacHo KoHIenTya/nbHON 3amlMcKe «MeXIy-
HapofiHasA (pUHAHCOBASA APXUTEKTYPa» MHCTUTYIINO-
Ha/IbHO COCTOMT 13 MEXXIYHAPORHBIX (PMHAHCOBBIX
yupexaeHuit (Harpumep, MHOTOCTOPOHHME OaHKM
passutus, MB®), rnobanbhbix ¢poH0B (Hanpumep,

3enenpnt  xMarudecknit  ¢onp)  [ConHies
2018:75]; opraHOB, yCTaHaBIMBAIOIMX (DUHAHCO-
Bble CTaH/apThl (HampuMep, CoBeT 110 HMHAHCOBOI
CTabMWIBHOCTY, DaHK MeX[YHapOJHBIX pacyeToB,
MexyHapofHasA OpraHM3alysA KOMUCCHIL IO LieH-
HbIM OyMaram); BaJIOTHBIX MEXaHM3MOB (HAIpu-
Mep, pernoHanbHble (MHAHCOBbIE MHCTUTYTHI); He-
¢dopmanbHbIX 00benuHeHuit (Hampumep, Ipymma
cemy, Ipynma gBaguaTyi); GopManbHbIX, HO He YHU-
BEPCAIbHbIX HOPMOYCTAQHAB/MBAOMINX OPraHOB
(Hanpumep, OpraHusanysa SKOHOMMYECKOTO CO-
TpysHudectsa u passutus (O9CP)); rpynn kpenu-
TopoB (Hampumep, Ilaprokckuit kny6, JIoHFOHCKMI
k1y6); u camoit OOH kak yHUBepca/nbHOI OpraHu-
3aLMM, yCTaHABINBAOLLEN I Peann3yIoLeil HOpMBbI.
BMmecTe ¢ TeM yTOUHSAETCH, YTO MEXLyHApOHAs pu-
HaHCOBas apXUTEKTypa He OXBATbIBAET BCe 00T
JIeVICTBYSA, TpefycMOTpeHHble B Appuc-Abe6ckoit
nporpamme JIeMICTBUMIT TpeTbeil MexXyHapOofHOI
KoHpepeHIVM 10 PUHAHCHPOBAHUIO Pa3BUTHA .

B KoHnenTyanbHOI 3alicKe JJaHbI peKOMeHfa-
u 10 peOPMUPOBAHUI0 MEXAYHApPORHON u-
HAHCOBOJI (a TaKKe MEXIYHApOJHOI HA/lIOTrOBOII)
crpykrypsl  [Emelianova, Dementyev 2020:730].
B wactHOCTH, IpepIaraeTcs: 17106a1bHOE IKOHOMU-
JecKoe pery/poBaHnie; obnerdenue JonroBoro ope-
MeHH; CO3aHMe IJI00aIbHON CUCTeMbl HMHAHCOBOI
0€30IacHOCTY; CO3JlaHNe HOPMATUBHO-IIPABOBBIX
PaMOK, KOTOpbIe NO3BO/IAT PElINTb NpobneMy Kpa-
TKOCPOYHOCTM Ha PbIHKAX KallUTa/Ia; CO3IaHue II0-
0a/IbHOII HAJIOTOBOJT APXUTEKTYPbI /I pa3BUTUA".

Hanee cunraeM 1eNnecOOOPasHbIM M3JIOXKUTD
K/II0UeBble IIOTIOKEHN KaXoro pasgena Konuer-
TYaJIbHOJ 3aIIMCKI, T/Ie TOBOPUTCS O pehOpMIUPOBa-
HIY OT/E/IbHBIX 3/1eMEHTOB apXUTEKTYPBI U IIPUBO-
JIATCSL ApTYMEHTBI B 1I071b3y pedopmsbl [Suleymanov
2024:40].

7 KoHuenTyanbHasa 3anncka6 ana «Hawen obuieit NoBecTKN AHA»: pedopmMrpoBaHne MexAyHapoaHol ¢rHaHCOBON

apxuTekTypbl T 11 maa 2023 . C. 3.
& Tam xe.

® ApceHtbeB 0.A. MexO0yHapoOHble Op2aHU3aUUOHHO-NPABOBbIE MeXaHU3Mbl KpedumosdHus U UHAHCUPOBAHUA
u Poccutickaa ®edepayusa: juc. ... Kang. opug. Hayk: 12.00.10. PYAH. Mocksa, 2000. 182 c.
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ITepcnexTusp! pedpopmupoBanuss MBO

HauneMm ¢ 1o3HaBaTenbHOI MHPOPMALIUI O TOM,
Y4TO B CO3JAHMM MEX[YHAPOSHBIX (DMHAHCOBBIX
cTpykryp 80 7neT ToMy Hasaj, y4acTBOBalIM BCETO
44 rocymapcTBa, a HbIHE YJC/I0 TOCYLAPCTB-Y/IEHOB
MB® n Bcemupnoro 6anka cocrasmser 191 Jra
CTaTMCTHKA, Ha HAIll B3IJIAJ, HO/DKHA OBITh IIPYHA-
Ta BO BHUMaHVe IIPJ PacCMOTPEHMH BoIpoca 06
aJleKBAaTHOIl IIPEICTaBIe€HHOCTH TOCYJApPCTB B Op-
raHax MeX/[yHapOZHOJ (MHAHCOBOI apXUTEKTYPbI
1 06 ¥X BO3MOXKHOCTU y4acTBOBAaTb B IPMHATUM
pelleHnit 3TUX OpraHos. [IpusHaeTcs, 4To MeXaHM3-
MBI I71062/IBHOTO 3KOHOMIYECKOTO PerylINpOBaHNsA
He IIOCIEBAIOT 3a M3MEHEHMAMU B MUPOBOI 3KO-
HOMMKE, BK/IHYasd POCT HMOMUTUYECKOTO BINAHMNA
[mo6anpuoro IOra, a Taxke orMevaetcs Qaxrt, 4To
HECMOTpPs Ha IIOCTOSIHHbIE 3asABJIEHUS O HaMepe-
HUU Cepbe3HO pedOpMMpPOBATh MEXYHAPOLHYIO
(bVMHAHCOBYIO CHUCTeMY, KOHKPETHbIE LTyl B 3TOM
HallpaBIeHNM He IPEAIPUHMMANTCA, a pasBUTbIE
CTpaHbI [I0-IIPEXHEMY COXPAHSAIOT IPABO BETO B JIU-
peKTuBHBIX opraHax MB® u MB".

HasBana eme opHa cepbe3Has ImpobOiema: OT-
CYTCTBME KOOPAMHALMM B YIIPAaBJIeHUM MUPOBOIL
5KOHOMIKOII U (PparMeHTApHOCTb Mep pearnpoBa-
HJA Ha S5KOHOMIYECKIe, PYHAHCOBbIE, IIPOJOBOIb-
CTBEHHBIE 11 9HepreTndeckme Kpusnuco's. [Ipumenn-
Te/IbHO K OTCYTCTBMIO KOOPJVHALMM HATIOMIHAETCS
o ero npuyuHe: B 1971-1978 rr. bperron-Bypnckyro
cucTeMy cMeHmna fIMajickas BallOTHasA CHUCTEMa,
OCHOBAaHHasA Ha CBOOOJHON TOpropie (KOHBep-
TalMM) BaMIOTOM. TeM caMbIM OBIIM IIOOPBaHBI
cornmacoBaHHble B 1940-X IT. MEXaHM3MbBI KOOPAU-
Haiyy [James 1996:779], xotopble camu 1o cebe
OBUIM HEYJOBIETBOPUTENbHBIMU. DTO M3MEHEHNe,
B CBOI0 OYepellb, MOPOAWIO PsAf HepOpMalbHBIX
rpynn (Ipynma msary, [pynna wectn, Ipynna cemn,
[pynma BocsMmu, Ipynma gBapuaTnu), a Taxe ¢op-
Ma/IbHbIX CTPYKTYp, TaKUX Kak basenbckuil Ko-
MUTeT OaHKOBCKOrO Hajzopa, MexayHaponHas
OpraHmsanys KOMUCCHII IO IeHHBIM Oymaram,

CoBer mo ¢unHaHCOBOI cTabwabHOCTH, Komurer
10 BOIIPOCAM PasBUTHUA U ., B KOTOPbIX IIOYTH HE
HpeCTaB/IeHbl pasBuBaroiyecs crpanbl [Ghulam,
Dhruva 2024:1090].

ITpepnaraemas B KoHLeNTyanbHON 3amycke
pedopMa HOIKpeIIeHa [JeCTBUAMI: HaIpuMep,
HetictBueM Ne 1 mpemycMoTpeHO IpeobpasoBaHume
MEeXaHM3MOB YIIPABJIeHNA MEeXJYHapOSHBIMU (u-
HAaHCOBBIMM YUPEXJEHUAMY IIyTeM OOHOB/IEHMA
¢dopmynsl onpenenenus ksor MB® u pedopmu-
pOBaHMsA NPaBU/ TONOCOBAHMA Y NPUHATUA pellle-
HUIA, IOCTYIA K pecypcaM He3aBUCUMbIM OT KBOT
U YBEIMYeHUs IPeCTaBUTENbCTBA PA3BMBAIOIINX-
Cs1 CTpaH B AMpPEKTUBHBIX opraHax'’. [Ipemmaraercs
TaKOKe y/Iy4llleH)e MHCTUTYLMOHATbHOI Ipo3pay-
HOCTM 3TOJ CHCTEMBI.

B paccmarpyuBaeMoM [IOKyMeHTe BbIpa’keHa
JIVIID «HAJIeK/a» Ha YKpeIIeHne GMHAHCOBOTO I0-
nokeuns MB®, ocHOBaHHOM Ha COIVIACOBAaHHOI
B 2008 1. ®opmyrne, o xoropoit 50 % KBOT Bbife-
JISI0TCA Ha ocHOBe noka3saresieit BBII, 30 % - Ha oc-
HOBe IIOKa3aTe/leil TPAHCIIAPEHTHOCTM TOPIOBJIN,
15 % - Ha OCHOBe IIOKasaTeseil BONATUIbHOCTI
IIOTOKOB KanmTana 1 5 % — Ha OCHOBe IIOKa3aresein
ypoBHA pesepBoB. IIpy artoM yTBepXKfjaercs, 4TO
ata Qopmyna obecreunBaeT cOAIAHCUPOBAHHOCTD
IByX IOTEHIMANbHO HPOTUBOPEYMBBIX KPUTEPU-
eB — IIIaTeXXeCIOCOOHOCTY CTPaHbl U ee MOTped-
HocTH B pecypcax [Liang, Yunbao Zhou, Hongxia
Zeng, Jun Wang, Chuanbin 2024:838]. B cBs-
3U C 9TUM IOAYEPKMBAETCA NMOTPEOHOCTb B TOM,
4TOOBI CTpaHbl — wieHpl MB® otpensnmm acmext
IJTaTeXXeCIIOCOOHOCTM OT acleKTa IIpaBa Tojoca
Y ACCUTHOBAHWII, YTO IpeAIoJaraeT HeoOXomu-
MOCTb pa3pabOTKM COOTBETCTBYIOLINMX VHCTPYMEH-
T0B. OTMe4aeTCs HeOOXOAUMOCTD IIPEyCMOTPEHA
naHHOI PopMyI0it aBTOMATI4YeCKOI KOPPEKTUPOB-
KUl pasMepOB KBOT C YY€TOM TeKYIIell CUTyaluu.
[IpenmoyTenne OTHAETCA IIPaBMUITY, COITIACHO KO-
TopoMy peuieHus B MB® nomxHbI NpUHMMATLCA
IOBOMHBIM OOJBLIIMHCTBOM TOJI0COB, 4TO obecie-
YUT CTUMY/ [/ OPUHATUA peLIeHMiI Ha OCHOBe
KOHCeHcyca'®,

* What is the IMF? - IMF: [Official website]. URL: https://www.imf.org/en/About/Factsheets/IMF-at-a-Glance (accessed date:

29.01.2025).
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Jlna azeKBaTHOro BOCHPUATHA IPeI0KeHHBIX
B KoHIlenTya/nbHOI 3allicKe peKOMeHMAIuil pasb-
ACHAIOTCSA [IefICTBYIOIYE HbIHE IIpaBMU/Ia IOJI0COBA-
HYA ¥ KOJIMYECTBO T'OJI0COB Y TOCYAAPCTB — 4I€HOB
MB®, koropoe omnpenernsieTcsi KOMOMHAIEN KBOT
¥ KO/MYecTBa 6a30BBIX TOIOCOB BHE 3aBUCHMOCTI
OT 3KOHOMMUYECKOTO IIOJIOKEHMUA CTpaHbl. B KoH-
TEKCTe BOIIPOCa O KONMMYecTBe 0a30BBIX TONOCOB
COO00IIIAeTCSA, YTO OHO YIIAJIO [1O IOJIOBUHBI OT YPOB-
HA, CYLIeCTBOBABIIETO Ha MOMEHT co3fanua MBO,
¥ IIOTOMY 3Ta JION HO/DKHA OBITh BO3BpallleHa Ha
IIepBOHAYA/IbHBII YPOBEHb (10 '/o OT obmiero 4mcna
ronocoB). OHO U3 TPeIOKEHNI I OCTABIINXCA
8/93aK/II09aE€TCA B TOM, YTOOBI TOOABUTH KOMIIOHEHT
4yclIeHHOCTY HacenieHus B Popmyny KBOTBI, YTO
B KOHEYHOM cueTe NpUBEJeT K YMEHbLIEHNIO 3HA-
YMMOCTY MeXaHU3Ma pacipefeneHus kot B MBD
[dementben 2022:185].

B KonuentyanbHOl 3amycke HOf4YepKMBAETCH,
yro pgoctyn K CII3 MB® He pomxeH 3aBuCeTb OT
KBOT; 4T00BI pacnipenenenvie Kpenutos 1 CI13 6p110
6onee addexTUBHBIM, a OLEHKM HOTpeGHOCTE
JIO/DKHBI OBITH YBA3aHbI C YPOBHEM J0XOfa U YA3BU-
MoCTH cTpan®.

B wactu pedopmMmpoBaHMA CHCTEMBI yIIpaBiIe-
HIA HallOMMHaeTcA o npuHATon B Jlume B 2015 1.
TaK Has3blBaeMO}l AMHAMMYECKO! (OpMyIbl mnis
IpOBEfieHNA aKILVIOHEPHBIX 0030pOB, KOTOpas
npefcrasieHa B KOHIENTyanbHOI 3allMcKe Kak
«XOpOWMil» MHCTPYMEHT JyiAd OIpefiefieHNsA CIIo-
COOHOCTYM BHOCUTD BKJIAJ], OfHAKO MCIIOTIb3yeMOTO
«HeapeKkTIBHO» .

Jlnsa yBenuyeHus Beca TO/I0COB Pa3sBMBAIOLIMX-
ca cTpad B Mb npepmaraercs yBeIM4nTb KallyTall
MHOTOCTOPOHHIUX OQHKOB PasBUTH, HEOOXOAVMBbII
JULA pacIIVpeHNs IPefOCTaB/IeHN HeTOpOroro u-
HAHCMPOBaHUA B LIEIAX PasBUTUA. YBe/IMYEHNE Ka-
IMTa/Na, TAKUM 00Pa3oM, JODKHO VICIIONb30BAThCA
UL peanusaluyl JUHAMUYECKOH T GOPMYJIbI, YTOOBI
BBIOOPOYHOE yBeNMYeHMe KaluTala CTalo OCHOB-
HBIM 3/IEMEHTOM YyBenm4eHusa Kanutana Mb. [Ina
MBbB Takxe IpefnaraeTcsi BHEJPEHME MeXaHM3Ma
HPVHATYS PeLIeHMiI Ha OCHOBe JBOIHOTrO 007b-
IIMHCTBA, YTO ABJIAETCA HOBBIM 37IEMEHTOM B Jles-
tenpHOCTU MDB [Kapur, Lewis, Webb 1997:1276].

B orHomennn cocrasa npasnennus MBO u Mb
[Mason, Asher 1973:915] B KonuenryanpHoit 3anu-
CKe HaIlOMMHAeTCs O TOM, YTO B MX IIepBOHAYA/Ib-
HBII COCTaB BXogwn 12 nupexropos us 44 crpan-
YJIEHOB, a HbIHE 24 4jieHa ¥ 25 4IE€HOB IPaBJIeHNsA
npepcTasyaoT 190 crpan - yneHoB MBO n Mb.
YT06bI COXPAaHUTDH IIePBOHAYAIBHOE COOTHOLIEHIE
YJIEHOB IIpaBJI€HMA U CTPAH-Y/IEHOB, B IIPABIEHUN
JIO/DKHO OBITh He MeHee 52-X WICHOB.

YcroitunBoe pruHaHCcOBOE pasBuTIE

B KonnenryanbHoil 3ammcke TakXke OTMede-
Ha HeoOXO#UMOCTb pPedOPMUPOBAHUSA CUCTEMBI
YIpaB/eHNsA B APYTUX MEXIYHAPOIHBIX (MHAHCO-
BBIX YUP@X/EHNAX, YCTAHAB/IMBAIOUIMX CTaHAAPThI
(Hanpumep, baHk MexxpyHapopHbIX pacyeros, Co-
BeT 110 GDMHAHCOBOJT CTAOMIBHOCTY U T. .), A/1s 06e-
CIIeYeHMA TOTO, YTOObI YHMBEPCAIBHOCTD Y MHKIIIO-
3MBHOCTb HE OCTABAa/MCh KaMHEM IIPeTKHOBEHMN:A
B YIpaBlIeHuy (QUHAHCaMy, HalIoroo0/IoKeHeM
1 60pb060IT C OTMBIBAHMEM JleHeT?'.

[Tockonbky pmanHasa KoHuenrtyanbHas 3amm-
CKa ObITa IIOATOTOBJIEHA IleHepalbHBIM CeKpeTa-
pem OOH pna nmpepcrosmero B 2024 r. Cammura
Oynyiiero, B Heil ObUla BbIpaXKeHa HAfIeX[a, 4TO
Ha HeM (Cammute) OyAyT COIZIACOBAHBI BOIIPOCHI,
Kacakolyecss CO3fjaHyA KOOPAMHALMOHHOIO Opra-
Ha 110 9KOHOMMYECKUM peLIeHUAM, KOTOpbIii Oy-
JieT 3acefiaTh pa3 B [iBa TOfja C YYaCTUEM ITIaB IOCY-
IAPCTB M IPAaBUTEIbCTB CTPAH, BXOAAWNUX B [pymmry
IBaJL[aTH, TOCYAAPCTB — 4IEHOB DKOHOMIYECKOTO
n Connmanpaoro Cosera OOH (3KOCOC), Tene-
panbHoro cexperaps OOH n pykoBoguTesneit Mex-
IYHApOJHBIX (VMHAHCOBBIX YUPEXJECHUI C IIeIbI0
pa3paboTKy Mep II0 CO3IAHMIO O0JIee «yCTONINBOI»
(ot aHrn. sustainable), «MHKIIO3UBHO» M «Kpell-
Koi» (oT aHIVL. resilient) T7106aIbHON SKOHOMMKIAL.

BrnocnepgctBum Ha Cammute Oypyliero B ceH-
16pe 2024 1. 6611 mpuHAT [TakT BO MM OyAyiero
(manee - ITakr)*, B KOTOPOM 3asIBJIEHO ClIefyIoLee:
«MBI, TTTaBBI TOCYAPCTB U IPABUTE/IbCTB, IPEACTaB-
JIAIOIMe HapoAbl MMpa, cobpamich B lleHTpan-
HbIX yupexpeHnsax Opraumsanyy OObefyHEeHHbIX
Hargwit, 4T06b1 31U TUTD TOTPEOHOCTY 1 MHTEPECHI

' KoHuenTyanbHasa 3anuncka6 ana «Hawer obuielit noBecTkn fHA»: pedopMmpoBaHue mexayHapoaHou GUHaHCOBON

apxutekTypbl oT 11 man 2023 . C. 7.
2 Tam xe.C. 7.
21 Tam xe. C. 8.

22 OOH: MakT Bo nma 6ypyuiero. MpuHAT pe3onioyneir lfeHepanbHolt Accambnen OOH A/RES/79/1 ot 22 ceHTAGpa 2024 .
URL: https://documents.un.org/doc/undoc/gen/n24/272/24/pdf/n2427224 pdf (nata obpaeHus: 30.01.2025).

Cnegyet oTmMeTuTb, 4To PO cornacHa co MHOrMmmM nosnoxeHuamu Makta Bo maA Oyayllero n NoanepKunsaeT uUx, OAHaKo
BO BPeMsA NPUHATKA 3TOro AOKYMEHTa OHa IMCTaHLMPOBanach, Tak Kak TekcT MakTa He Obin ieTanbHO 06CYKAEH C yyacTmem

BCEX roCyfapcTB.
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HbIHEIIHEero 1 OyAyIIMX IIOKONEHMII IOCPEeACTBOM
JeVICTBUIA, TPeJyCMOTPEHHBIX 3TuM [TakTOM BO MM
Oynyuero».

[TakToM mpemycMoTpeHbl 56 [leiicTBuil B pas-
NMYHBIX cepax U MO pasnnMyHbIM acnekram. Ilep-
BBl pasgen Ilakra o6o3HaveH Tak: «YCTOIYMBOE
pasBuTHe ¥ QMHAHCYPOBAHME Pa3BUTHUA», YTO elle
pas MOATBEP>KIAeT aKTYa/IbHOCTb BOIIpOca (hMHAH-
cupoBaHusA passuTyA. B HeM npesicTasnenst 12 [lei-
CTBUIL. DTH IEVICTBIUS U3JI0KEHBI OCTATOYHO 00b-
€MHO, II0TOMY flaJiee Mbl IIPUBEieM UILID KTI0ueBble
IOJIOKEHNA U Ha30BeM HEKOTOpble 13 JlelicTBuil
B OPUIMHANBHOM (OPMYIMPOBKe, YKasbIBaIOLIel
Ha JIX XapaKTep.

B Hayane copiep>XuTcs NpefynpexieHne o ToM,
4TO IOCTIDKEHME Iielleil B 00acTy YCTOIYMBOTO
pasButus (manee — IIYP) naxommrcs mop yrposoit
[A6amnpase, Connues, Kucenesa, Konesa, Kpyrios
2016:70]. ITporpecc B JOCTVOKeHUM OONMBLIMHCTBA
3TUX Liefeil MO0 UOeT CIMIIKOM MeJIEHHO, MO0
II0Ka3aJI OTKAT JI0 YPOBHA HIDKe 6a30BbIX IIOKa3are-
neit 2015 r.*

B JlericTBUAX, K CO’KaneHNI0, MHOTHE TTOTOXKEH S
HOCAT JEK/IapaTUBHbINA XapaKTep, BbIPAXKAIOLIUIICA
B CIefyomux GopMympoBKax: «Mbl OyieM mper-
IPUHMMATh CMeJIble, pelIUTe/lbHbIe, YCKOPEHHDIE,
CIIpaBeJIMBbIE U OPUEHTVPOBAHHbIE HAa Ipeobpa-
30BaHMs JIEVICTBYA. .. »> WM JKe «B Hammx ycmmmsx
1o ocyulectsieHuto Ilosectku fHA Ha mepuop 1o
2030 r. MBI TIOCTaBMM Ha II€pBO€ MECTO JIMKBMJA-
10 HyeTs»*. Passe cpegu 17 ITYP nuksupanys
HUIIIETHI He CTONUT Ha 1epoM MecTe? LIVP 1 - «wink-
BUJALINS HUIETHI»!

B evicTBuu 4 3asBneHo: «Msl ycTpanum pedu-
INUT GUHAHCOBBIX CPELCTB LA JOCTVDKEHUS Lieyel
B 00/1aCTH YCTOIYMBOTO PAa3BUTHA B Pa3BUBAIOIIVX-
¢ crpaHax»”. Heyxemu ¢ camoro Hayama peanu-
sauuu IToBectky mHsa 2030 He cTosima 9Ta 3ajmaval
Yro 6B1I0 cHeNaHo B TeyeHe 9 leT ee peanusanumn’?
U spech, B [leiicTBun 4, 1oy rpOMKUM 3asBI€HUEM
4yTaeM JeKIapaTUBHbIe I0TI0XKEeH M, TaKye KaK, Ha-
npuMep: «MbI ITy00KO 06€CIIOKOEHBI PacTyIUM
nedunnToM GMHAHCOBBIX CPEACTB /IS JOCTVDKEHNS

% OOH: Makt Bo nma 6ypywero. M. 1.
2 Tam xe. . 18.

% Tam xe. [encteue 1.

2% Tam xe. lencteue 2.

7 Tam xe. lencteue 4.

% Tam xe.

2 Tam xe. [lencteue 47.
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1eneit B 00/1aCTU YCTOMYMBOTO PA3BUTHA. ..»; «Mbl
OTMedYaeM IpeAIpYHIMAaeMble B HAaCTOsALIee BpeMs
YCUIMSL TI0 YCTpaHeHuio Aeduiyra (GUHAHCOBBIX
CPEACTB IS JOCTYDKEHMs Liefieit B 06/1acTyt yCToit-
YYBOTO Pa3BUTHA...»; «MBbI IOCTAaHOB/IAEM... TIPO-
IO/DKAaTh OOCYX/EHUA MO BOIPOCY O MOJiepHM3a-
LMY MCYMCTIeHNA OQUIMANIbHON IOMOIY B Ie/AX
pas3BUTHA..., 0becriednBaTh, YTOOBI IIOMOLIb B Ile-
JIAX pasBUTHUA OblIa OPMEHTNPOBAHA HAa Pa3BMBAI0-
I[YIeCsl CTPAHBL. .., CO3aBaTh Oo/Iee OaronpusATHbIE
YC/IOBMA Ha ITI06A/IbHOM, PETMOHATbHOM ¥ HaIlMo-
Ha/IbHOM YPOBHSX ISt 60/iee aKTMBHOI MOOMIM3a-
LMY BHYTPEHHUX PECYpCOB U YKpeIUIeHVs HOTeH-
nyana»®. Hugero HoBoro, HMKaKoy KOHKpeTHKM!

HetictBusa 47-52 MOCBAILEHBI HETIOCPEICTBEHHO
pedopme MeXyHAPORHON (MHAHCOBOI ApXUTEK-
Typbl. MHOIME NONOXKEHNUA B yKa3aHHbIX JeiicTBU-
AX TOBTOPAKT HOAPOOHO HAaMIU U3JIOKEHHBIE II0-
noxxeHnsa KoHlenrtyanbHoit 3anncku [enepanbHoro
cekperapss OOH. YTo6bI He TOBTOPATHCS, MBI BbI-
JeIM LD Te ITO/I0KeHA [leiicTBuIL, KOTOpbIE SAB-
JIAIOTCS HOBBIMIL.

B JleiicTBru 47 BBICOKO OLleHMBAIOTCS pedopMa-
TOPCKME YCUINA U COTEP>KUTCA IPU3BIB K IIPYHA-
THIO «00/Iee CPOYHBIX M CMEJIBIX Mep», YTOOBI cfie-
IaTh MEeXJYHApPOJAHYI0 (PUHAHCOBYI0 apXUTEKTYPY
«bornee addexTnBHON» U «bOJEe CIIpaBEIUBOIL»,
«OTBeYamlleil TPeOOBaHUAM  COBPEMEHHOCTI»,
BK/IIOYasA IpOO/IeMbl, C KOTOPbIMM CTa/IKMBAIOTCA
PasBMBAOLIMECS CTPAHbI PV ZOCTYIIe K (PIMHAHCO-
BBIM CpeCTBaM JyiA pa3ButusA. IIpusHaerca HeoO-
XOJIMOCTD «TTTyOO0KOI pehOpMbI» MEX/YHAPOFHOI
(b1HAHCOBOJ apXMTEKTYphbl A peamusanuy LYP
¥ TIOCTpOeHMA «OoJlee MHK/TIO3MBHOTO, CIIPaBefIn-
BOT0, MUPOJTIOOMBOTO, KM3HECIIOCOOHOTO 1 YCTON-
4YBOTO Mupa»®.

B [eiictByu 48 roBoputcs 06 «yCKOpPEHHOI pe-
dbopme» MeXyHApPOTHON (MHAHCOBOI APXUTEKTY-
PBI VI pacIIVpeHNs IPeCTaBIeHHOCTY Pa3BIBaI0-
IVMXCA CTPAH M YCUIEHWA VX BIVMAHNA B IPUHATUN
I7I00aIbHBIX SKOHOMMYECKUX pelLIeHNii, HOPMOT-
BOpYECTBE U IN0OATBHOM SKOHOMIYECKOM pery-
JIMPOBAHMM B MEX[YHAPOJHBIX 3KOHOMMIYECKIX
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" PUHAHCOBBIX YUpeXAeHNX, BKaoyast MBO 1 Mb,
C TeM 4TOOBI cpienaTh ux 6onee «3pQeKTUBHBIMI»,
«aBTOPUTETHBIMIY, «IIOOTYETHBIMI» U «JI€TUTVM-
HbIMM». [IpuBeTCTBYeTCA BK/IIOUEHME 25-TO 4leHa
B cocTaB VcnonmuuTtenbHoro coseta MB® pjis cTpan
Adpuxn x 1ory ot Caxapsl. CoBery MB® pexomen-
lyeTcsl pacIIMpATb IPeJCTaBIeHHOCTb pasBUBaIo-
LIMXCA CTPAH B paMKax ycunuii VICIomHUTeNbHOTO
coBera PoHma 1o pa3paboTKe PYKOBOACTBA A
fla/IbHeIIIIero 1epepacupesenennsa KBOT, B TOM YliC-
Jie C TIOMOIIbI0 HOBOVI (POPMYIIBI KBOT IIPJ OJTHOBpe-
MEHHOII 3allyTe HOJNeil KBOT OeNHENIINX YIEHOB.
OtpnenbHO oTpakeH mpu3biB K Mb npuHATH gomon-
HITE/IbHbIE MEPBI 110 00ecredeH o oyee IIMPOKO-
T NIPefICTaBUTE/IbCTBA Pa3BUBAOLIMXCA CTPAH B €r0
PYKOBOZAIIMX OpraHax’’.

B JerictBum 49 oTMedaeTcs TE€H[EHIVMA YMEHD-
IIeHNA IPUTOKA KalyTaa BO MHOTYE Pa3BUBaIOI -
€csl CTpaHbl 1 IOBBIILIEHNE OTTOKA KAIIUTa/la U3 9TUX
CTpaH, KOTOPBIII IPEBBIIIAeT 00BEM MOCTYIAMINX
CpeACTB. B cloxmBlIeiica cUTYyaluy MpeIaraeTcs
PaccMOTpeThb BOIIPOC O JOCTYIE K GMHAHCOBBIM pe-
cypcam Ha 6oree mpueMieMbIxX ycnoBusax. [Ipusnana
HeOOXOMMOCTD a/IbHEIINX 6aHKOBCKUX pedopM
B JIOTIOJTHEHE K YKPEIUIeHNI0 MeXaHI3MOB MOOWIN-
3alyM BHYTPEHHUX pecypcoB. B yacTHOCTH, ITpef-
JIOXKEHBI C/IelyI0IlVie Mepbl: YKpeIlJleHle ITOTeHIya-
nma MeX[yHapOIHOM acCOLMalM/ PasBUTHUA IIyTEM
BHECEHN B3HOCOB [OHOpaMH; YCKOpEHUE MHOIO-
CTOPOHHVMMU OaHKaMy pasBUTHUS TeMIOB pedop-
MMPOBaHMA CBOMX KOHLENIUIA U CTPYKTYP; CTUMY-
NMpOBaHMe ONEPALVOHHBIX TIOJXOM0B U BBeJeHME
VIMY JJOTIONTHUTE/IbHBIX Mep C TeM, YTOOBI TOBBICUTD
JIOCTYITHOCTDb (PHAHCOBBIX PECypCOB /IS pa3BUBa-
IOLIMXCA CTPaH; PaCCMOTPEHMe MHOTOCTOPOHHUMMU
0aHKaMy pasBUTUA BOIPOCOB O IUTAHMPOBAHUM
laTbHETIIero 0O1Iero yBennyeHnsA KaluTaa; Ipey-
CTaB/IeHVe MHOTOCTOPOHHMMM OaHKaMy pasBUTHA
BO3MOYXHbBIX BapMaHTOB B OTHOILEHNY HOBBIX IOJ-
XOI0OB K PpacIIMPEHMIO [OCTyIla pa3sBUBAIOLIMXCA
CTpaH K JIbFOTHOMY (MHAaHCHPOBAHMIO; OKa3aHMe
MHOTOCTOPOHHUMM OaHKaMM pasBUTUA CBOEBpe-
MEHHOJ1 IOAJEPKKYM Pa3sBUBAIOIMMCA CTpaHaM 3a

30 OOH: MakT Bo nMma 6yayuiero. [ecTane 48.
31 Tam xe. lencteue 49.
32 Tam xe. [lencteue 50.

CYeT yBeMM4YeHUsA oObeMa U ONTUMM3ALUM JJONTO-
CPOYHOTO JIbTOTHOTO (PUHAHCUPOBAHNA, B TOM YNC-
Jie Ty TeM KPeJUTOBAaH)A B MECTHBIX BaTIOTax’'.
HetictBue 50 KacaeTcs 3aeMHBIX CPENCTB, KOTO-
pble HEOOXOAMMBI [/IA JIONTOCPOYHOTO Pa3BUTHA.
CrpaHbl JO/DKHBI MMETb BO3MOXKHOCTb 3aMIMCTBO-
BaTb Ha YCTONYMBOI OCHOBE M MIMETD JJOCTYII K Kpe-
[ITaM Ha IpYeMIeMBIX YCIOBUAX I 0becedeH s
IOJIHOJI TPAHCIIAPEHTHOCTH. 3asABJ€HO O HeNpu-
eMJIEMOCTY [JO/ITOBOJl OOPEMEHEHHOCTM MHOTUX
PasBMBAMOLIMXCA CTPAaH M O HEOOXOAMMOCTU pe-
cTpyKTypmsaumy ponra. IIpemmaraercsa obecmede-
HMe IpYMeHeHus OoJee IPelCKa3yeMoro, CKoop-
AMHMPOBAHHOTO, TPAHCIIAPEHTHOTO TIOJXO0/A C TeM,
4TOOBI TIO3BOMIUTH CTPAHAM-33O/DKHUKAM u3be-
rath GOpPMIPOBAHNS U3OBITOYHOI 3aO/DKEHHOCTH.
MexyHapofHOMY BamlOTHOMY (OHAY IIpefiara-
eTCs IPOBeCTH 00630p IyTeM COBEPLICHCTBOBAHMA
apXUTEKTYpPbl CYBEPEHHOIO Jj0o/ira Ha OCHOBE CY-
IECTBYIOIMX MEeX/IYHapOIHBIX IPOLECCOB; IIPO-
NOJDKEHME IPUMEHEHMs IpeloKeHHoi Ipymmoii
peagnat OOLIero MexaHNM3Ma YperylIMpoBaHNA
IONITOBBIX BOIPOCOB M/ CKOOPAMHMPOBAHHOCTU
IPOLIECCOB  PECTPYKTYPU3allMM; MCIIOIb30OBaHMe
B HEOOXOIMMBIX C/Ty4asixX IOJIOKEeHNIT 00 ydeTe I1a-
TEXeCIHOCOOHOCTI CTPaH B PaMKax KpeAUTOBaHMA,
B TOM YMCJIe TIONIOKEHMIT 06 OTCPOYKe NOTalleHNs
Jlonra B Clly4ae 4Ype3BbIYalHBIX CUTYaLUI; COfel-
cTBMe Ooriee IIVPOKOMY IPVBJICYEHUIO NPAKTUKN
KOHBEPCUM JO/ITa B MHTepecax focTivkennms [TY P2
B Heiicteum 51 npusHaeTcsA poib ClelnanbHbIX
npas 3auMctBoBanus (manee — CII3)* B ykperme-
HMM T7I00a/IBHON CHCTeMBI (UHAHCOBON Oe3omac-
HOCTU B Mupe. JleficTB1e COfep>KUT IIPU3bIB K CTpa-
HaM Ha JJ00pOBOJIbHOI OCHOBE Ilepepaclpee/nTb
He MeHee 110/10BMHbI cBoux CII3, B TOM 4uce o an-
HMJ MHOTOCTOPOHHUX 6aHKOB pa3Butus; MBO pe-
KOMEH/IOBAHO M3y4YNUTh BCE BAPMAHTHI Ja/IbHENIIEro
YKpeIUIeH)s1 I700abHOM CUCTeMBbl (DMHAHCOBOI
0€30IaCHOCTH C Lie/IbI0 TIOMOYb Pa3BMBAIOMINMCSA
CTpaHaM IIyTeM PacCMOTPEHM: BOIIPOCA O 11e/1ecO0-
6pasHoctu yckopenns amuccun CII3 n coperictBus
VX JOOPOBOIIBHOMY Ilepepaclpeie/ieHNI0 B TIO/b3Y

3 CneumanbHble npasa 3aMMcTBOBaHUA (0T aHrn. Special Drawing Right) — 3T0 MeXOyHapOAHbI pe3epBHbIA aKTUB,
KOTOpPbI He ABNAETCA BaNlOTOM, OAHAKO ero CTOMMOCTb OCHOBAHa Ha KOp3uHe n3 nAtv BantoT — gonnapa CLUA, eBpo,

KNTaNCKOro t0aHsA, ANMOHCKOW NeHbl 1 GyHTa CTEPIIVHIOB.
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MEXOYHAPOAHOE S KOHOMUYECKOE MNMPABO

M.C. Koponés

PasBMBAOLIMXCA CTPAaH BO BpeMsA (PUHAHCOBOTO
Kpusuca. [IpuBercTByercss 0630p mpaktuky MBO
B OTHOILEHMM Ha0aBOK™.

B [eitctBun 52 roBoputcsi 00 YCKOpeHMu pe-
(bopMBI MeXTYHApORHOM (PMHAHCOBOI apXUTEKTY-
PBI C LIETIBIO €€ IPYCIIOCOOTIEHNS K YPery/TMpOBaHIIO
po6/IeMbl U3MEHeHNs KuMaTa®.

B KOHTeKCTe CKAa3aHHOTO CYMTaeM HeoOXomu-
MBIM U3/I0OKUTb COOTBETCTBYIOLIME IOTOXKEHM:
Kasanckoit Jlexnapanun «YKpereHne MHOTOCTO-
POHHOCTU JIfl CIPaBEIMBOrO IN00A/JBHOTO pas-
BUTKA U 6€30IIaCHOCTIY, npuHAToit Ha XVI Cammu-
te BPVIKC B Kasanu B okts16pe 2023 r. OTHenbHoe
BHIUMaHIE B 3TOM JOKYMeHTe yfaeneHo pormu MB®D
B paMKax HOJep)KaHNs MIPOYHOil U 3P PeKTUBHOI
106a1pHOI cucTeMbl GMHAHCOBOI 6€3011aCHOCTH.
Tak, B HeM cofepXuTcs «...NpuU3bIB K pedopme
BbperTon-Bypckux MHCTUTYTOB, BK/INOYas pacuIu-
peHMe TPeNCTABIeHHOCTY Pa3sBMBAIOLIMXCA CTPaH
VI TOCYAAPCTB ¢ OPMUPYOINMCA PHIHKOM Ha PYKO-
BOJIALIMX TIOCTAX, C T€M YTOOBI OTPA3UTh UX BKIIAJ
B MMPOBYIO 3KOHOMUKY. <...> Takme HasHayeHM:A
JIO/DKHBI OBITh VIHK/IFO3VIBHBIMYL U CIIPABeIVBBIMY,
OCHOBAHHBIMM) Ha IIPMHLMIIAX IIPOQecCuOHaTbHOM
IPUTOHOCTY KaHIMJATOB, pacIlMpeHMs Treorpa-
¢dudeckoit mpepcraBneHHOCTH. [IpuBeTCTByeTCA
pellleHre O CO3aHUM JIO/KHOCTHU 25-T0 MUCIIONHU-
TE/IbHOTO JpeKkTopa B VIcromHuTeNnbHOM coBeTe
MB® c 11e1p10 HOBBICUTD POIb ¥ PACUIMPUTD Hpef-
CTaB/IEHHOCTDb cTpaH Adpuknu K rory ot Caxapsi»™.
OrMedaeTcss HeOOXOAMMOCTb, ¥ BaXKHOCTDb Iepe-
pacripesiesieHNs Jlofeil KBOT, U B CBA3Y C 3TUM «...
HpMBETCTBYeTCA paboTa VcomHuTeNIbHOrO coBeTa
MB® mno paspaborke K nioHw 2025 rofa BO3MOX-
HBIX TIOfIXOfIOB B KauecTBe PYKOBOJCTBA /A fla/lb-
HeJllIero nepepacipeesieHns KBOT...»”, KOTOpble
HepeflaloT JOMK KBOT OT CTPaH C PasBUTOI 3KO-
HOMMKOJ pasBMBAIOIMMCA CTpaHaM. DBbIpakeHa
HafleXkla Ha yCIelHOe IpOoBefieHre 0030pa CTPyK-
TypbI akuoHepHoro kanurana MBPP B 2025 .

3% OOH: MaKT BO nMa 6yayLero [einctene 51.
35 Tam xe. Jelicteue 52.

% KasaHckas [pgeknapauus  «YKpenneHue

MHOIFOCTOPOHHOCTU

B Jlexmapauuy TakKe IONYEPKUBAETCA BaXK-
HOCTh 3 eKTUBHOrO y4yacTusi pasBUBAIOLINXCSA
CTpaH B 4YeTBepToil MeXyHapomHO! KoH(epeH-
1y 110 GMHAHCUPOBAHMIO PA3BUTHSA, KoTOpas Oy-
meT mpoxoputh B Vicmanum B mroHe-mrone 2025 1.
B cBasu ¢ atum B [lekmapaunm cofepKUTcs NpU3bIB
«...K pasBUTbIM CTpaHaM BBINIONHATb B3sATble UMM
Ha cebs1 00s13aTeNIbCcTBA 10 (PUHAHCHPOBAHUIO pas-
BUTKA U COTPYHAHUYATh C PA3BUBAIOIMMMUCA CTpa-
HaMI B Pas3/MYHbIX 00/1aCTAX PasBUTHUA, BKIHOYAA
Ha/I0rO00/IOKeHNe,  3aJJ0JDKEHHOCTb,  TOPTOBIIIO,
OMUIVATbHYIO IIOMOLIb Pa3BUTHIO, Ilepefady Tex-
HOJIOrMII U1 pepopMupoBaHIie MEXIYHAPOFHOI (u-
HAHCOBOJI apXUTEKTYPbI» ™.

Bmecre ¢ tem B Kasanckoit [lexkmapauun mop-
YepKuBaeTcA KiawueBad pomb «...HoBoro 6anka
passutus (HBP) B comerictBuu pasputnio nugpa-
CTPYKTYPBbI ¥ YCTOMYMBOMY PasBUTHUIO CTPAH aAKIU-
OHEPOB, & TAKXKe PEIMMOCTb coob1ma TpancopMu-
posatb HEP B MBP HoBoro tuma XXI Bexa»™.

A Kak Xe OlleHMBaeTrcs JesaTenbHOCTh MBO
u MD 3apy6exHbIMU CIeLMaNICTaMy, B TOM YNCIIe
TeMI, KTO paHee paboTan B 9TUX CTPYKTypax? Bot
4TO IIMILNET, B YacTHOCTH, rocroput [>xomo Ksa-
Me CyHpapaM B CBOeil crarbe: BceMupHblit 6aHK
HOoOy)XJaeT HpaBUTENbCTBA obecreyynBaTh He3a-
KOHHBIl OTTOK (PMHAHCOBBIX CPEACTB B OQLIOPHBIE
HaJ/IOTOBbIe YOEKIIIA 33 CYeT CHIDKEHMA KOHTPOJIA
3a JIBJDKEHMEeM KalyTasa. BelliaTel HOMOLIM CTpa-
HaM COBIIA/]Al0T C Pe3KVM yBeInueHyeM OaHKOBCKIX
JIeTI03UTOB B OQUIOPHBIX (MHAHCOBBIX LEHTPaX.
B yacTHOCTH, B 22-X CTpaHax, HanboJsee 3aBUCHMBIX
oT oMoy BecemyupHOro 6aHKa, BBHIIIATHI IOMOLIV
3TUM CTPaHaM COBHAJAIOT C YBeIMYEHMEM [eII03U-
TOB Ha CYETaX B MHOCTPAHHBIX OaHKAX B HAJIOTOBBIX
y6exumax™®.

Taxkue «yTedyxkm» coctaBumm 7,5 % HPUTOKOB,
M UX pOCT YBEIMYMBAJICA IO Mepe YBeIMdYeHM:
3aBJMICMMOCTM OT IoMowy. Bpimmarel BcemupHo-
ro 6aHKa, COCTAaB/IAKINIME CKPOMHYI JOMI BCeil

ana  cnpaBegnmeoro rno6asibHoOro pPa3BnTnA

1 6esonacHocTuy». XVI Cammut BPUKC. KazaHb. 23 oktabpsa 2023 r. M. 11. URL: http://static.kremlin.ru/media/events/files/
ru/MUCfWDgO0QRs3xfMUiCAmMF3LEh020L3Hk.pdf (aata o6palyeHunsa: 05.02.2025).

37 Tamxe. 1. 11.
38 Tam xe. IN. 58.
3 Tam xe. T.62.

40 Sundaram J.K. World Bank Enables Foreign Aid Theft. 17 January 2024. URL: https://www.ipsnews.net/2024/01/world-

bank-enables-foreign-aid-theft/ (accessed date: 31.01.2025).
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HIOMOLI[Y, B CPEHEM COCTABILAIOT Oortee 2 % rofoBo-
ro BBII crpan ¢ Huskumu goxogamu. I1pu BbiriaTax
OaHkaM B pasMepe He MeHee 1 % BBII, yreuku us 46
CTpaH IPUBE/N K yBeIMYEHNIO JIEIO3/TOB B HAIOTO-
BBIX ybexxuax Ha 3,4 %. Ho mpu mopore B 3 % BBII
YTEe4KM U3 CeMM CTpaH BhIpocn 1o 15 %*.

MeXyHapOIHbII KOHCOPLIMYM >XYPHa/INCTOB-
paccriefoBaresnieil OmyOMMKOBaA CBOE pacciefo-
BaHue «[laHaMcKMe JOKYMEHTBI» C HaHHBIMU 00
O(LIOPHBIX KOPIOPAINAX, II0Ka3bIBAKOIIIee MHOXKe-
CTBO CEKPETHBIX OQUIOPHBIX YOEXMUIL, UCIIO/Nb3Ye-
MBIX JUI1 COKPBITUS HE3aKOHHBIX OTTOKOB, OCOOEH-
Ho B [IIBeitiiapuu u Jliokcembypre*.

CraTba 3aBepIIaeTcs BbIBOIOM: «BONMBUIMHCTBO
OeIHBIX CTpPaH CTAJKMBAKTCA C >KECTOKMMM YC-
JIOBMAMM PBIHOYHOTO KPEJUTOBAHM:A B YCIOBUAX
MacIITaOHOTO MEXJAYHAPOZHOTO 3KOHOMUYECKOTO
crafa us-3a nonutuky, nposopmumont CIIA n unx
€BPOIIEVICKIMI COIO3HMKaMM» ¥,

JoxTpuHa o pedopme MexayHapopHOI ¢u-
HAHCOBOI APXUTEKTYPBbI

OueBuHa BAXXHOCTb oOecredenns CTabuiIbHO-
ro QYHKIVOHMPOBaHNMS (PUHAHCOBOI apXUTEKTYPbI
B YC/IOBMAX PEaNbHOTO WV BO3MOXKHOTO (DVIHAH-
COBO-9KOHOMMYECKOT0 Kpmauca. OueBuaeH u TOT
¢dakt, 4To B II06aNbHON cucTeMe (MHAHCOBO
0e30IIaCHOCTY L|eHTpajIbHYI0 ponb urpaer MBO.
K coxanennio, MB® He obecnieunBaer ¢uHaHCO-
BYI0 0€30IIaCHOCTb BCeM ToCyfapcTBaM. B yacTHO-
cTi, HoBoe pacmpepiennenue CII3, mpoussepeHHOe
B 2021 r., He CIIOCOOHO YKpenmuTh cucTeMy GUHAHCO-
BOI Oe3omacHocT. [Ieno B TOM, YTO MEXaHU3M pac-
npepienenusa CII3 mpomopuyoHanbHO HOMAM KBOT
cTpad B MB® mo3BosnAeT pasBUBAIOMIMMCA CTpa-
HaM HOJYYNUTh JIUIIb OKO/O '/3 OT BbIJEEHHBIX Ha
ator rog (2021) cpencts. [Ipu atoMm Hambonee ys3-
BUMbIe CTPAHBI IIOTyYM/IN TOPA3fio MeHblue. B cBa-
3U C 3TMM HAaIlOMHUM, 4TO TOCY/lapCTBa, BXOJA-
mye B [pynny cemn u Ipynny nsapnaTy, npusBamm

41 Sundaram J.K. Op. cit.

K 06pOBOTIBHOMY IepepacIpefie/ieHII0 HeNCIIONb-
soBanHbIX CII3 Ha cymmy o $100 mnpn*. OpHako
Ha Jene k sAHBapio 2023 1. B pacnopsoxkennn MBO
6b110 nepegano CII3 mumb Ha $30 Mypa. 3ameTum,
4y1o B pamkax MB® CII3 cuumatomcsa ocHosHbiM
PE3€pBHBIM AKTMBOM B MEXXJYHAPO[HOII Ba/IIOTHOIA
cucreme [Kysuerjos 2020:61-69].

B cBope npasun O9CP 1o mmbepanusarym gBu-
JKEHMA KallMTajaa COfIEP>KUTCA IPUSBIB K IIOTHOM
mubepanyu3anyy, 4YTO YKasblBaeT HAa OTCYTCTBIME
COITIACOBAHHOCTY MEXAYHAPOAHON (MHAHCOBOI
cucremsl [Pape, Petry 2024:250]. HanomMH1M, 4TO BO
BpeMs IaHJeMUNU CTPaHbl, KOTOpbIe UCIIONb30Ba/IN
MeXaHM3Mbl YIIpaBJIeHMs HOTOKaMM KaIllUTana, I1o-
ny4nnu 6oree HU3KME IIOKa3aTenu CTOMMOCTI (u-
HaHCMPOBAHNUA Y BOTATWIBHOCTY OOMEHHOTO Kypca
Y T€M CaMbIM CMOIJIY COXPaHUTb IOCTYII K BHEIIHe-
My ¢uHaHCHMpoBaHMI0. Bo BpeMs kpusucos B 2008
2009 rr. n 2020-2021 rr. pentenns no amuccun CII3
3anuManu 11 u 17 mecsiieB COOTBETCTBEHHO, KOTTa
JUI 3TOrO TpeboBaIach ONepaTMBHOCTD. [loaTomy
HeoOxofiMMa BbIpabOTKa MeXaHM3Ma OIepaTUBHON
amuccym CII3%.

ITo HbIHenmHUM TpaBuIaM obmuit pasmep MBD
3aBMUCUT OT 00beMa B3HOCA, KOTOPBIIT, B CBOIO OYe-
penb, ompernendeT IpaBo ronoca. Ilpemmaraercs
YCTPaHUTDb 3TY CBA3KY, OTKA3aTbCA OT [BYCTOPOH-
HJX MEeXaHN3MOB KPeMTOBAHMA 1 NepeiiT! K II0/I-
HOMY MHOTOCTOPOHHeMY (uHaHcupoBanuio OoHpa.
B xauecTBe nepBoHavabHOrO cpefictBa MB® pac-
CMaTpMBaeTCA IPOfiaKa 30/10ThIX aKkTNBOB PoHpa.
CrnezyeT oTKasaTbCA OT MHOXUTEJIEN KBOT B Kaye-
CTBE OPMEHTHUPOB JI/IS1 OLIPeJie/IeHNs TMMUTOB 3a1M-
CTBOBaHIS, a TAKXKE OT HAOABOK™.

IIpennaraercsa Taxoke IIMPOKO MCIIONb30BATH
CBOIIOBbIE MEXaHV3MBI IIeHTPa/IbHbIX 6aHKOB, KOTO-
pble IO3BOJAIT pelraTb MpoO/IeMbl TMKBUIHOCTI
B CPOYHOM mopsake u 6e3 3arpar”’. [maBHOe, 4TO-
OBl pa3BUBAOLIVECS CTPAHBI MMeIU BO3MOXKHOCTD
co3flaBaTh TaKMe MeEXAaHM3Mbl M MMEIU JOCTYII
K [IBYCTOPOHHMM CBOIIOBBIM KPEJUTHBIM JIMHMAM.

42 The Panama Papers: Exposing the Rogue Offshore Finance Industry. — International Consortium of Investigative Journal-
ists. URL: https://www.icij.org/investigations/panama-papers/ (accessed date: 31.01.2025).

4 Sundaram J.K. Op. cit.

HUenTyasnbH NnncK na «Hawen nn TKU OHA»: MU HMEe MeXAayH HOM dUHaH "
4 KoHuenTyanbHas 3anucka 6 ana «Hawen obuien nosec a». pedo OBaHVe Me, apoaHo aHCOBO

apxuTekTypbl OT 11 MaAa 2023 . C. 23.
4 Tam xe. C. 24.

4 Tam xe.

4 Tam xe. C. 4.
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/I MBO® MoxeT pepKaTh CYIIeCTBEHHbII 00b-
€M pecypcoB B CBOIOINOOOHBIX MHCTPYMEHTAX C
IOCTYTIOM, He CBA3aHHBIM C IIpaBOM rosoca B MB®
(MHOTOCTOPOHHME Ba/TIOTHbIE CBOIIBI).

Cnoxmnoch TBeppoe yOexjeHue B TOM, 4TO
HaJI0 OTKA3aTbCSA B PErMOHANBHBIX (DMHAHCOBBIX
c1ucTeMax OT Hamuuys nmporpammbl MB®, nnaue pe-
TYOHA/IBHBIE CHCTEMBI OYAyT HeaPeKTVBHBIMIL.

Crnenyet Takxe oOpaTUTh BHUMAaHNE Ha TO, YTO
B Ipymnme pgBapuarty Oputa cosgana pabodas rpym-
Ia [0 BOIPOCAM COTPYAHMYECTBA, YTOOBI YCUINTD
KOOP/IMHALIMIO MaKPO3KOHOMMYECKON IONUTUKK
Mexnay crpaHaMn Ipymmber pBapuatu. Ho Ipynma
He CIlpaBWIach C 3ajaveil. [Toatomy mpepiaraercs
ucnonb3osarb Coser MB® man Cammut, mpoBo-
IuMblil pas B iBa roga B OOH pna opranmsanun
BCTpeYl Ha ypOBHE MUHUCTPOB (PUHAHCOB U I/aB
[IeHTPOOAHKOB.

Ha ¢oHe cka3zaHHOTO BO3HMKAeT 3aKOHOMEPHBII
BOIIPOC: JO/DKHBI /I IIPAaBUTENbCTBA OpaTh Oonblie
3alIMOB /I MVHBECTULIMIA B pa3BUTHE, WV UM CIIELY-
€T OTKa3aTbCA OT HUX, YTOOBI JOCTUYD «yCTOIYNBO-
ro» ypOBHs roCyAapcTBeHHoro gora? [Damjanovic
2024:15]

Bor Kak oTBeyaeT Ha 3TOT BOIPOC TOCIOAMH
Batyapun Cupumanutam®, COTpymHMK IO 3KO-
HOMMYECKMM BOIIpOCcaM OJKOHOMMYECKOI U CO-
IManbHOM KoMuccuu mist Asum m Tuxoro okeaHa
(mamee — DCKATO). OH yTBepXzaer, YTO MHBe-
CTULUM B COJENICTBYE CIIPABE/IMBOMY U 3€/IEHOMY
Pa3BUTHIO He CY/IAT HIUYETO XOPOIIEro C HbIHEeUIHN-
MM IIOJXOflaMU K aHA/IU3y YCTOYMBOCTY TOCYHap-
CTBEHHOTO [IO/Ta, NPUHATBIMU MEXIYHaPOLHBIMU
(GVMHAHCOBBIMM WHCTUTYTaMM ¥ PEITMHTOBBIMMU
areHTCTBaMy. ABTOP OODBACHAET IPUYNHY STOTO:
OHa CBs3aHa C TeM, 4TO OT/ja4ya OT MHBECTULIMM B pas-
BUTHE CTAaHOBMUTCA 3aMETHOI TOJIBKO B JJOITOCPOY-
HOJl IepCIeKTBE, a HbIHEIIHME IOAXO[bl OTHAI0T
HIPMOPUTET CHOCOOHOCTY CTPAHBI TIOTALIATH JO/TO-
Bble 00s13aTenbcTBa B O/mypKaiiieM 6ynyieM. [To ero
MHEHMIO, CYILECTBYeT PUCK TOrO, 4TO C/IMIIKOM
MHOTO BHUMaHUA OYAeT yAeNATbCA CHIDKEHNIO PU-
CKa KpaTKOCPOYHOIO JJO/ITOBOTO KPU3MCA 32 CYET
COLVI/IBHOTO 6/1arOIoTy Y.

ABTOP 111 pellleHN A 3TON IPOO/IeMBbl ITpefyIaraeT
TaK HasblBaeMblil pacumpenHblit nogxon ICKATO
B JIOTIO/IHEHNE K CYIL[eCTBYIOLIMM IIOJX0/jaM, YTO Ha-
70 OTPAXKEeHME B SKOHOMMUYECKOM ¥ COLMATbHOM
0630pe ATP 2023 r. ITOT pacuMpeHHbII TOAXOL,
10 MHEHMIO aBTOPA, JO/DKHBIM 00pa3oM y4MTbIBAET
MacIuTab MHBECTULMOHHBIX TOTPEOHOCTEN CTPaHbI
s poctiokenus LIYP u To, Kak Takme MHBECTU-
LYIM MOTYT CHJDKATh, a He YBEe/IMYMBATh COOTHOLIE-
HIe TOCYyAapcTBeHHOro ponra k BBII B Oymymiem.
YTouHseTcd, 4TO B OTAMYME OT TPafIMIMOHHBIX
HOJXOJI0B, PACIIVMPEHHBI NMOAXOH KBanuduuupyer
CTPaHBI-IOJDKHUKM Ha TPYIIIbI C HUSKUM WU BbI-
COKVMM PYICKOM BO3SHMKHOBEHM:A TOCY/JApCTBEHHOTO
IONITa Ha OCHOBE HEKOTOPBIX OOIIVX MOPOTrOBBIX
3HaueHUi. ITO CBA3AHO C TeM, YTO «yCTOIYMBBIII»
YPOBEHb [I0/ITa JIO/DKEH 3aBUCETb OT KOHKPETHOI
CTPaHbl, U, Cpeiy IIPOYETO, OT Pa3pblBa MEX/Y IIPO-
rpeccoM 1 Lensmu pasButus [Abaumase, ComnHIes,
Yepusix, IOcudosa, Muxeesa, FOgmna 2023:10].

ABTOpBI COBMECTHOII CTaThi*’ JOKTOP 9KOHOMM-
JecKux Hayk (panee paboran B MB®) Omap [Ixa-
Bl ¥ [JUPEKTOp IO MeX/[yHapOHbIM KOMMYHU-
KanyAM LleHTpa 5KOHOMMYECKMX U TTOTUTUYECKUX
uccnegosannit (Bamunrron) [lan buron obpaaiot
BHMMaHMe Ha pemanomuyio pornpb CIIA, yrobsr ges-
TenbHOCTb MB® 1Mmerna npofyKTUBHBII XapaKTep, a
He «KIMMaTndeckoe miemepue». Uro6sr MBD peii-
CTBUTE/IbHO HauaJI y4aCTBOBATD B 60pbbe ¢ KuMaTu-
YeCKUM KPU3UCOM, II0 MHEHUIO aBTOPOB, OH (MB®D)
«IOJDKEH CHayasla IMOJIOXNUTb KOHell CBoelt 6eccMblc-
JIEHHO, HeCIIPaBe/IMBOI M PaspyIIUTEIbHON I10-
IUTUKE JOTIONHUTENbHBIX cOOpoB»™’. OHU CUUTAIOT,
uro agmuHucTpanys CIIA croco6Ha obecreunts,
4T0661 MB® BMecTO 9TOTr0 Urpas pemanoiuyo pojb
B pearvpoBaHMM HAa KIMMaTH4ecKue IIPoOIeMBl,
NOZjep>K1Bas HOBbIJ KPYIIHBIN BBIITYCK Pe3€PBHBIX
akTuBoB MB®. Ilo yTBep:kzieH1Io aBTOpOB, B HACTO-
siiee Bpems peuterne MB® coctont B TOM, 4TOODI
HPeIOKUTD OOIbIIe JO/Ta CTPaHaM, KOTOPbIE YoKe
ceppe3HO obpemeHeHbl fonrom™. COITIaCHO [aH-
HbIM [7106a1pHOI ONMMTIYeCKOI ceTn [Iporpammel
passutua OOH, 54 pasBmBaroUMXcA 3KOHOMUK
CTPaJ]Al0T OT CEpPbe3HBIX MONTOBBIX NpoOIeM, 13

% Sirimaneetham V. Assessing Public Debt Sustainability with a Long-Term View. 10 January 2024. URL: https://www.ipsnews.
net/author/vatcharin-sirimaneetham/ (accessed date: 31.01.2025).

4 Javed O., Beeton D. Advanced Economies Must Let the IMF Play a Productive Role on Climate. 12 January 2024. URL: https://
www.ipsnews.net/2024/01/advanced-economies-must-let-imf-play-productive-role-climate/ (accessed date: 31.01.2025).

0 |bidem.
51 |bidem.
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KOTOPBIX 28 BXOZAT B «Tomn-50» Hambosee ys3BuU-
MBIX K KIMMaTy cTpaH mupa [Jensen 2022:16]. bo-
nee 70 % KIMMaTN4ecKoro pMHAHCUPOBAHVIA B 9TUX
crpaHax 6b1710 B popme kpennToB. COIIacHO HOKIIa-
ny Development Finance International, uMeeT MecTo
OffHOOOKOCTDb IPMOPUTETOB PACXOLOBAHNA CPECTB,
HaBsA3aHHOE Pa3BUBAIOMIMMCSA CTPaHaM, MHOTHUE U3
KOTOPBIX OYEeHb yA3BMMbI K MI3MEHEHMIO KIMMaTa™.
Cpenn HUX 0OCTyX1BaHMe JOra B 12,5 pas mpeBbl-
IIaeT CyMMY, IOTPayeHHYI0 Ha afalTaIlIo K U3Me-
HeHmio kmMara [Otrashevskaya, Solntsev, Yusifova
2024:650].

ABTOpBI TaKkKe 3aTPOHYIM B3HOCHI B K/IMMa-
TrdecKuit oHp «moTepp u yuepba» [Digitemie,
Ekemezie 2024:415], xoTopble, 110 ¥X MHEHMIO, Ja-
JIeKM OT YIOBIETBOPUTENbHBIX. ABTOPbI HATIOMIHA-
o1, yto CIIA, rocypmapctBa EBpomeiickoro corosa
U fpyrue Goratble CTPaHbl He BBIIOJHSAMN CBOUX
06513aTeNbCTB 110 BbiAeneHno $100 Mipx B rog™.

Ilo omnenxkam umHoBHUMKOB OOH, atum ctpa-
HaM (aKTHYeCKM IPULETCS TPATUTh OKO/IO $1 MIpa
B rofj Ha 60pb0Yy ¢ M3MeHeHMeM Kaumara K 2025 r.>*
u okono $2,4 mnpz B rof kK 2030 1. 9T cTpaHbI
CTa/IKMBAIOTCA C JJONTOBBIM KPU3UCOM OTYACTHU MO-
ToMy, 4To MB® Tpebyer, 4T0o6BI OHM CrIeOBasM
CNIMIIKOM IIMPOKOJ IONMUTUKE JKECTKOV 3KOHOMI-
KU B KaueCTBe YC/IOBYA MOMyYeHNs KPeAUTOB. DT
Ipo6/IeMbl MO>KHO M30eXaThb ¢ MOMOIIbIO BBIITYCKa
pe3epBHOTrO aKTMBa BO BpeM: kpusuca B Bupe CII3.

®onp et CII3 Ha cymmy $650 MiIpx B aB-
rycte 2021 r. B otBeT Ha nangeMuto COVID. Ognaxo
3aTeM CTpaHbl, IOCTPafiaBlive OT KIMMATUYeCKO-
ro Kpusuca (takue kak IlakucraH, /s Teppuropun
KoTOporo 6bi1a 3aromieHa B 2022 I.) BBIHY)KIEHBI
OpaTb Ha cebs ere OOIbIIE JOITOB, B TO BpeMs Kak
MunncrepctBo ¢unancos CIIIA orkasbiBano gaTh
3eJIeHbIil CBeT HOBOMY KpynHOMY BbirycKy CIT3.

B xayecTBe 3aK/I04€HNA JAHHON CTATby IIPUBE-
IieM MHeHue 3TuX e aBTopos — O. [>xaBena n [1. bu-
ToHa. [lo ux ybexpeHuio, Bce BbILIECKA3aHHOE

yKa3blBaeT Ha KOpPeHb HPOOIEMBI: CTPYKTYPHI
ynpasnennss MB® n Bcemmproro 6anka. Coenn-
HenHble lllTarbl AMepuky camm mo ce6e MMeHT
IPaBO BeTO Ha pEIUEHUSA ¥ Ha IIPaKTUKE MOTYT
KOHTPOIMPOBATh OOJBIIYI0 YacTbh TOTO, YTO Jie/Ia-
eT MBO®, 1OCKO/IbKY ApyTye CTPaHbl C BBICOKMMU
floxoflaM1 — B OCHOBHOM B EBpore — mo4Tn Bcersia
BoIcTpanBatoTcs B pap ¢ CIIA, ormaBas cTpaHaMm ¢
BBICOKMMU Joxofamu 60 % romocos, B pesynbraTe
4ero O0/bIIast YacTh MMpa OCTaeTcs 6e3 mpasa ro-
noca 8 MB®”".

BMecTe ¢ TeM u3BeCTHO, 4yTO 60sbias yacts CI13
2021 r. gocTanach 6OraThIM CTpaHaM, IIOCKOJIbKY OHM
obecnieunm Gonpiyo 4acth pecypcoB MB® (ux
KBOT 4/IEHCTBA); B TO BpeMs KaK YCU/INA 110 TlepeHa-
npasyennio 3tux CI13 Taxoke ObIM HEJOCTATOYHBIMM
KaK C TOUKI 3pEeHMsI CKOPOCTH, TAK U C TOUKM 3PEHM:
KO/IM4ecTBa. Xy>ke TOr0o, MEXaHM3Mbl IlepeHaIpaB-
nenuss MBO npespamator CII3 — MexyHapOIHbIit
PE3EpBHBINI  aKTUB, KOTOPbI/ CTPaHbl IIOMYYAIOT
6e3 Kakyx-mbo JOIrOB MU YCIOBUIL — B KPEIUTBI
C OIIpeie/IeHHBIMY YCIOBUAMMI™.

MexnayHapopHblil BamoTHBI (OHA, K coxa-
JIEHVIO, BHOCUT CBOJI BK/IAL B I7I0OAJIbHBII [OITO-
BOJI KpU3NC U ApyrumMu crocobamu. B wacTHOCTH,
OH TIPOJO/DKAeT B3VIMATbh JOIOHUTENIbHbIE COOPBI,
IO CYTH, «MYCOpHbIe cOOpbI», H0OaB/IsAeMBbIe K €ro
He/IbrOTHOMY KpeiuToBaHuwo. Hanpumep, mocrpa-
JaBIIMI OT KIMMaTU4decKoro Kpmsmca Ilakmcran
CTOJIKHYJICS C JIOTIONHUTENIbHBIMMU COOpaMy B pas-
mepe $122 myH B 2023 . u ewe $69 mH B 2024 T.
[A6amnpnse, Connies 2024:235]

ITo mMHeHuto aBTOpOB, MB® pomxeH mpexpa-
TUTb CBOI «KapaTe/lbHYI0, HEHY>KHYIO 1 KOHTPIIPO-
NYKTUBHYIO MOMUTHKY HOIOTHUTENbHBIX COOPOB».
/1 pomxHO OBITH IIPOBEEHO HOBOE KPYIIHOE pac-
npenenerne CII3, 4To6BI 1O3BONMUTH pa3BUBAIO-
IMMCS CTPaHaM JIy4qlile CIPAB/IATHCA C JOITOBbIMU
TPYHOCTSAMY U JIOCTUIATh CBOUX Lie/leli 110 Pacxo-
flaM, YCTOMYMBBIM K M3MEHEHUIO K/IMMaTa.

2 The Worst Ever Global Debt Crisis: putting climate adaptation spending out of reach. 2024. URL: https://www.develop-
ment-finance.org/files/Debt_Service_Watch_Briefing_Climate_COP28_FINAL_281123.pdf (accessed date: 31.01.2025).

3 Javed O., Beeton D. Op. cit.

Moscow Journal of International Law

% UN Climate Change High-Level Champions present a finance blueprint to narrow the climate & nature funding gap.
17 September 2023. URL: https://climatechampions.unfccc.int/un-climate-change-high-level-champions-present-a-fi-
nance-blueprint-to-narrow-the-climate-nature-funding-gap/ (accessed date: 31.01.2025).

% Second report of the Independent High-Level Expert Group on Climate Finance «A climate finance framework: decisive
action to deliver on the Paris Agreement». November 2023. URL: https://www.lIse.ac.uk/granthaminstitute/wp-content/
uploads/2023/11/A-Climate-Finance-Framework-IHLEG-Report-2-SUMMARY.pdf (accessed date: 31.01.2025).

6 Javed O., Beeton D. Op. cit.

7 |bidem.

8 |bidem.
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3aknrodeHne

Bce ckaszaHHOe mopTBep)KHaeT HEOOXOAMMOCTb

«rmy6okoit pedopmbl» bperToH-Bynckux nHcTUTY-
TOB, KaK 00 3TOM FOBOPUTCH B IOKYMEHTe, IOfITOTOB-
nenHoM B Cexperapuate OOH, mpepncTaBieHHOM
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KOHBEHLUUA OPTAHU3ALUA
OBbEAVHEHHbIX HALUX NMPOTUB
KUBEPINPECTYINHOCTU 2024 TOAA -
UTOI' <KUBEPKOMIMPOMWCCA»?

BBEOEHWE. MexcOyHapooHo-npasosoti pexcum
KUbepnpocmpancmea ce200Hs Hy#0aemcs 6 00No-
HUMeNbHOTL NPasoeoli peeiameHmMayuu, NocKosb-
Ky N0 HeKOMopuiM AcneKmam, 6 4AcmHOCmu, 1o
6opvbe ¢ kubepnpecmyntocmoio, 00 2024 2. He Ovin
NPUHSIN YHUBEPCATIbHBLT MENOYHAPOOHDILE 002080.
1o mHeHUt asmopa, UCKyccmeeHHoe 3amaeusanie
nepez080pHO20 Npouecca 000CHOBbIBAEMC CHIPeM-
JieHueM psoa 20cy0apcme 3a071a208pemMeHHO «0c8a-
uBamv» HOBYI0 MePPUmMopuIo 8 mem0yHapoOHOM
npase, pyKosoOCMeysAcy NPu MOM NOTOHEHUIMU
BHYyMpeHHe20 HOPMAMUBHO-NPABOBO20 Pe2yNIUPO6a-
Hus. Ilockonvky Ha ypoere Opeanusayuu O6vedu-
nennovix Hayuti (0Oanee — OOH) y mesxicoyHapooHozo
coobusecmea OnumenvHoe epemsi He ObL10 yHUBEP-
CATbHBIX «MEXAHU3MO8 B030eLiCEUT» HA HeNnpaso-
MEpPHY0 OesimenibHOCMb 6 KUbepnpocmpancmee, mo
KONUYecmeo cosepuiaemvlx KubepnpecmyneHuil
cmpemumenvHo 603pacmaro, a KubepnpecmynHu-
KU, 8 C6010 04epedb, UCNONb308AU AHOHUMHOCHb
0aHHo20 npocmpancmea O co8epuieHuss Kube-
pamax. IlpusHanue eocydapcmeamu Kak nepeuy-
HuIMU CYOveKmami. Mex0yHapooHo20 npasa npo-
6nemvl pocma KubepHemu4eckol npecmynHocmu
8 omcymcmeue O0elicmeyoulez0 yHU6epcanvHozo
UCOYHUKA MeNOYHAPOOHO20 Npasa chycms 60-
Jiee 08aduamu siem npueeno Kk cozoanuro 6 2024 .
H08020 Ookymenma - «Koneenyuu OOH npomus
KubepnpecmynHocmu;  ykpennexue menoyHapoo-
HO20 compyoHuvecmea 6 60pvbe ¢ onpedeneHHbIMU
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npecmynneHusMu, CO6ePULAEMbIMU C UCHONb308AHU-
emM UHPOPMAUUOHHO-KOMMY HUKAUUOHHDBIX CUCTNEM,
U 6 obmeHe 00KA3AMENLCMBAMU 6 7EKIMPOHHOU
opme, OMHOCAULUMUCT K CEPbe3HbIM Npectynie-
Husim» (Oanee — Konsenyus OOH npomue kubep-
npecmynnocmu 2024 2.). Takum o6pasom, 6 0anHow
pabome uccredyemcst npobsema MmoaKo8aHus Ho8ow
Koneenyuu kax umoz060e0 u spgexmueHozo kom-
npomucca, kK Komopomy npuuiiu 20cyoapcmea.
MATEPUAJIBI I METOIObBI. B cmamve uc-
NOML3YIOMCA pabomvl poccutickux u 3apyobexcHolx
CHeuUAanucmos, uccnedyruiux nonoxexus Koneen-
yuu OOH npomus xubepnpecmynnocmu 2024 e.,
a makie HeKomopovle meopemuyeckue UCCe006a-
HUsL 8 chepe MeHOYHAPOOHO2O Y207108H020 NPasa,
nocesuseHHble npoobneme NpUMeHeHUs 20cy0apcmea-
MU «NPUHUUNA AKIMUBHOL IOPUCOUKUUU» U <NPUH-
uuna naccusHoti opucouxyuu». ITomumo obusena-
YUHOIX MerO0006 UCCTe008aHUS (AHANU3, CUHIMES,
UHOYKUUS U 0e0YKUUS) A6MOP UCHONIb3Yem cheuu-
anvHvle Memoovl UCCIe008aHUs (cpasHUmenvHo-
npaeosoti memood) 077 6CeCOPOHHE20 U3YHeHUs
MeNOYHAPOOHO-NPABOBOT NO3ULUL 20CYOAPCINE NO
sonpocy 6opvoui ¢ kubepnpecmyntocmoio. I1peome-
oM UCCIE008AHUST BbICIYNAIOM MeHOYHAPOOHble
omuoweHuss eocyoapcme — unenos OOH, cessan-
Hble ¢ COMPYOHUHeCB8oM No npeceueHuro u 60pvoe
¢ kubepHemuueckoil npecmynnocmoto. K obwexmy
UCCTIe008aHUS OMHeCeHa KUbepnpecmynHocmy 6 20-
cyoapcmeax — unerax OOH.
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PE3YJIbTATbI MCCIENOBAHMA. B pesynv-
mame Uccnedo6aHus OvLIU 6bl0eseHbl 064 OCHOBHIX
Npo6NeMHbIX aCneKma peanu3auu.  NouoKeHUui
HOB8020 00KYMeHMa: NpumeHeHue «NPpUHuUNG nac-
CUBHOLL 10PUCOUKUUU» U BONPOC, CBA3AHHDILL C 34-
WUMOLL  NepCoOHANbHVIX OAHHBIX NO/b306amernel
Wnmeprnema. Cyujecmeyem 6eposmHOCHb 1020,
Umo 6Mectno 3as6IeHHOL 20cY0apcmeamu yeiu —
60pv0ObL ¢ NPeCMYNHOCMBIO, OCHOBHDIE YCUNUS 0aH-
HblX cyOvekmos Oy0ym HanpaeneHvl HA OMCMAu-
sauue npasa monkosamv nonoxeHus Konsenuyuu
npomue  KubepnpecmynHocmu, pyKoeoocmeysch
HOPMAMU 8HYMpeHHe20 3aKOHO0AMeNbCMEa, CYHast
Npu IMOM 603MONHOCHb KOHKPEMHOMY NOb306a-
e NOLy UMy 3aUiUmy c60UX Npas.

OBCYJKIEHUE U BBIBOIDI. Cez00ms meroeH-
UUU U3MEHEHUS MeHOYHAPOOHO-NPAB06020 PeXU-
Ma Kubepnpocmpancmea OUKMYOMCS He CHOTbKO
eocyoapcmeamu Kax HOCUMENAMU Cy6epeHurnema
6 OMHOUEHUU HAUUOHANILHO20 ceemeHma Vnmep-
Hema, ckonvko eedyujumu IT-komnanusmu u op-
2AHU3AUUAMY, OMCMAUBAUUMU NPABO HA ABNO-
HOMHOe pezyNiuposanue ¢ MUHUMATIbHOIM Y4aActuem
nepeuUHbIX Cy0BEKMO8 MeHOYHAPOOH020 NPAsA.
Hecmomps na npunsmue Ienepanvroti Accambrneeii
OOH Kongenyuu npomus kubepnpecmynHocmu,
He NPUXOOUMCS KOHCMAMmuposamv O00CHUMeHUe
KOMNPOMUCCA, NOCKONIbKY NPU COCAB/IEHUN MeK-
cma 00KyMeHma Kaxcooe 2o0cy0apcmeo no-pasHomy
B0CNPUHUMATIO €20 UM0208Y10 Uenv. Hexomopole 20-
cy0apcmea ckenmu4ecKu OMHOCIMICS K UO02060MY

doxymenmy OOH u npednoqumarom ucnonv3osams
Byoanewmckyto konseryuto 2001 e. Kax MexaHum
no 6opvbe ¢ npecmynieHUsMuU 6 KUbepnpocmpa-
cmee. OcHoeHas npobnema yHusepcanvHoli Kow-
BEHUUU KACAEMCS MONKOBAHUS 1€71020 PA0A Noso-
HeHUll, 3ampazuearusux npoobemy npumeHeHus
«MPUHUUNA NACCUBHOLL IOPUCOUKUULLY, YCTIOBUTL U 2a-
panmuii cobn00eHUs NPpas uesoeexa 6 cry4ae npu-
671e4eHUST K OM6emCcMBeHHOCU N0 NONUMUYeCKUM
MOMUBAM NONb306amMenetl, a Maxie 603MOHHOCHIU
compyonuuecmsa CIIIA, 3anadnvix eocyoapcme no
danHvim sonpocam ¢ Poccueti u Kumaem 6 mexyujux
peanusx.

KITIOUYEBBIE CJIOBA: kubepnpocmparcmeo, um-
POPMAUUOHHO-KOMMYHUKAUUOHHDIE  EXHON02UL,
kubepnpecmynnocmy, Konsenuyus OOH npomus
KubepnpecmynHocmu, «MPUHUUN NAcCUBHOU 10puc-
OUKUUU», 3aU4UMA NEPCOHATIbHBIX 0AHHBLX, UHPOP-
MAYUOHHO-KOMMYHUKAMUBHAS  cucmema, cyber-
enabled crimes, cyber-dependent crimes
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0.4 WrognHa

INTRODUCTION. Today the international legal re-
gime of cyberspace is in need of more accurate, addi-
tional regulation, since there are some particular as-
pects, such as cybercrime, where there is no universal
legal source of law (i.e. international treaty). According
to the author’s opinion, the artificial prolongation of the
negotiation process can be justified by the desire of cer-
tain states to «master» a new territory of international
law in advance, while being guided by the provisions of
domestic legal regulation. For a long time the interna-
tional community at the UN level had no mechanisms
of influence on illegal activities in this domain. Thus,
the number of cybercrimes committed in cyberspace
was rapidly increasing, since cybercriminals resorted to
the anonymity of this space. The recognition by states as
primary subjects of international law of the growing
problem of cybercrimes in the absence of the valid uni-
versal source of international law more than twenty
years later led to the creation of the United Nations
Convention against Cybercrime; Strengthening Inter-
national Cooperation for Combating Certain Crimes
Committed by Means of Information and Communica-
tions Technology Systems and for the Sharing of Evi-
dence in Electronic Form of Serious Crimes, 2024.
MATERIALS AND METHODS. This article is
based on the references to the works of Russian and
foreign specialists studying new provisions of the UN
Convention against Cybercrime, 2024, as well as some
theoretical issues in the field of international criminal
law, devoted to the problem of application by states of
the so-called «principle of active jurisdiction» and
“principle of passive (personality) jurisdiction”. In ad-
dition to general, basic research methods such as anal-
ysis, synthesis, induction and deduction, the author
uses special research methods, such as comparative
legal method for a comprehensive study of the interna-
tional legal position of states on the issue of cyber-
crime. The subject of this study is international rela-
tions of the UN member states related to cooperation
in suppressing and combating cybercrimes.

1. BBeueHue: mpaBoBbIe MeXaHU3MbI OOpPb-
651 c kubepnpecrynnocroio B pamkax OOH

VIsydeHne MeXIYyHapOZHO-IIPABOBBIX ACIeK-
TOB COTpPyAHMYeCTBa B cdepe OOppOBI C Ku-
0epIpecTyIIHOCTBI0O CTAHOBUTCSA Bce Ooree

RESEARCH RESULTS. As a result of the study, the
author identifies two main problematic aspects of the
implementation of the document: 1) passive personal-
ity jurisdiction, and 2) the issue related to the protec-
tion of personal data. There is a probability that in-
stead of the stated goals of the UN member states to
fight crimes, committed in cyberspace, the main efforts
of these actors will be aimed at the right to construe
the provisions of the Convention against Cybercrime,
guided by the norms of domestic legislation.
DISCUSSION AND CONCLUSIONS. The current
legal tendency is that the rules of the legal regime of
cyberspace are dictated not only by states as the main
subjects of international law, but by leading IT compa-
nies and private organizations asserting the right to
autonomous regulation with only minimal participa-
tion of states as well as international organizations.
Despite the fact that the UN Convention against Cy-
bercrimes has been adopted, each state perceived its
final goal differently when drafting the text of the doc-
ument. Some states remain skeptical and suppose that
the final convention has certain legal lacunae and thus
prefer to use the 2001 Budapest Convention to combat
cybercrimes.

KEYWORDS: cyberspace, information and commu-
nication technologies, cybercrime, UN Convention
against Cybercrime, passive personality jurisdiction
principle, personal data protection, information and
communication system, cyber-enabled crimes, cyber-
dependent crimes
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akTyanbHbIM [/HO3emies 2021:18-28]. Co-
[JIACHO JaHHBIM I7I006AJIBHOTO  MHAMKATOpa
Estimated Cost of Cybercrime, yposenb xubep-
HETUYECKOI IPecTynHoCTy B nepuop ¢ 2024 r.
no 2029 . Hem3MeHHO OyfleT YBeIM4MBAThCA C
KaXIBIM rogoM Ha 6,4 tpnH pgown. CIIA (r.e.
Ha 69,41 %)".

! Statista: Estimated cost of cybercrime worldwide 2018-2029. URL: https://www.statista.com/forecasts/1280009/cost-

cybercrime-worldwide (accessed date: 10.02.2025).
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B ocHOBHOM K1bepHeTH4ecKue aTaky HaHOCAT
yiep6 IpOM3BOAUTENAM TOBAPOB, KPYIHENIINM
(GVMHAHCOBBIM CEKTOpaM 1 KOMIIAaHMAM, IIPefo-
CTaB/IAIMM YCIYTH 10 cTpaxoBaHuo. OcobeHHO
aKTyajJbHa Ipo0/eMa CO3fjaHNA TaK Ha3bIBa€MBIX
nporpaMM-BbIMorareneii  (ransomware  attacks),
KOTOpbIe ~ MCIOJB3YITCA  KuUOepIpecTymHUKaMm
B 70 % cny4aes’. CornacHo JaHHbIM Statista, 607b-
IIas 4acTb KOMIIAHWII CTa/IV BBIAEIATb (PUHAHCU-
poBaHMe Ha 60pbOy C KMOEpHETHYECKMMM aTaka-
mu. Hanpumep, B 2023 I. ogjHUM U3 NPUOPUTETOB
UL KOMIIAaHUII PA3/INYHBIX CEKTOPOB 3KOHOMUKM
CTaJIO TOBBILIEHNE YCTONYMBOCTY K KNbOepyrpo3am
IOCPEACTBOM YBEIMYEHNA PACXOJIOB, HAIPaBJIeH-
HBIX Ha 60pb0Oy ¢ KubepaTakamm’.

ITpaBoBoit peXUM KMOepHeTN4eCcKoro
npoctpancTBa  (cyberspace)  paccmarpuBaer-
c1 B ME&XJYHAapOJZHOM IIpaBe B KauyecTBe «HOBOII
TeppuTopum», uan obbekra BrageHus (domain)
HapAAy C APYTMMM IIPOCTPaHCTBAaMM, M3ydae-
MBIMU B K/IACCMYECKOM Kypce MeXK/IyHapO[HO-
ro mpaBa. O4eBUAHO, YTO KMOEPIPOCTPAHCTBO
0 CBOMM «(PUBMIECKUM» XaPAKTEPUCTUKAM 3HA-
YUTENbHO OT/INYAETCSA OT MHBIX Tepputopuii [[a-
HembssH 2020:261-269] (nanpumep, cyberspace
HaJle/IeHO TaKVMM 4YepTaMy, KaK aHOHVMHOCTD,
TPaHCTPAaHNYHOCTD, HEBO3MOXXHOCTD OCYILeCTBIIe-
HMA LIEHTPATN30BaHHOIO KOHTPOJIA 32 JIelICTBUA-
MM BCeX aKTOPOB, T.e., Ipexxzie Bcero, IT-ruranros,
CHIDKEHUEM POJIM TOCYHApCTBa B PeryInpoBaHNUN
KubepHeTndeckoro npocrpancrsa u T.41.) [Khanna
2018:139-154]. V3 atoro HampsMyo ClIefyeT, 4To
noz06HOe MPOCTpaHCTBO, Wi domain (TepMuH,
VICIIONIb3YeMblil B aMEPMKAHCKMX IPAaBOBBIX JO-
KyMeHTax 1o paHHoi mpo6nematnke [Clarke,
Knake 2019:320]), craHOBUTCS CBOEOOpasHBIM
paradisus [y TPEeCTYIHUKOB, UCKYCHO IIOIb3Y-
IOI[UXCS aHOHVMHOCTDBIO U VIHBIMM TapaHTUAMMU
koHOupeHanpuoctn  [Komosa, CupopeHko
2023:74-85].

Ha ynusepcanpbHOM ypoBHe, B pamkax OOH,
Hayalo AUCKYCCUM O HeOOXOZMMOCTM IIPOTUBO-
IeVICTBUA  KUOEPIPECTYIIHOCTU U OLpefie/leHNsA
IPAaBOBBIX PAaMOK I JIeATEIbHOCTY IIOIb30BaTe-
JIeit v 0pUAMYecKx Ly 6b10 momoxkeHo B 2010 T,
xorpa lenepanbHas Accambness OOH (mamee - TA
OOH) npunsana pesomounio A/65/230, B KOTOpOI
ObUta mopyepkHyTa ponb Komuccum mo mpeny-
HPEXAEHNIO IMPECTYITHOCTU M YTOJIOBHOMY IIPaBO-
CY[IMIIO KaK OpraHa, OTBETCTBEHHOTO 3a BBIPAOOTKY
¥I OCYIL|eCTBJIEHNE Mep, HalIPaBJIeHHbIX Ha CO3/IaHMe
«... HOBBIX HAIlYIOHA/IbHBIX ¥ MEXXIYHAPOIHbIX ITpa-
BOBBIX IJIV MHBIX Mep 110 IPOTUBOJECTBIUIO K1bep-
HPeCTYyIHOCT»". VIMEHHO Ha OCHOBaHUM [JAHHOTO
ucrouHrka soft law Kommccueir no npegynpexpe-
HMIO TPECTYIHOCTY U YTOJIOBHOMY IIPaBOCY/MIO
B 2011 r. 6p171a yupexxieHa MeXXrpaBuTeIbCTBEHHAS
TPyIIIa 3KCIEPTOB OTKPHITOTO COCTaBa JyIA IIPO-
BefIeH)A BCECTOPOHHETO MCCIeOBAHNA TPOOIeMbI
KubepnpectynHoctn (nanee — Ipymma skcrepTos
0 KNOEepIpeCcTyIHOCTH).

B 2011 r. Ipynmosi skcriepToB 1o KnbepnpecTyr-
HOCTM OBUI IIOATOTOBJIEH OKYMEHT «[IpoeKkThl TeM
UL PacCMOTPEHMsA B PaMKaX BCECTOPOHHEIO NC-
clefoBaHysl IPO6IeMbl KMOePIPEeCTYITHOCTY U OT-
BETHBIX Mep», B KOTOPOM ObUIV BbIIETIEHBI YeThIpe
ucroyHnka (nnmm ¢popmsr) 60pbOBI ¢ Kubeprpecty-
HOCTBIO: 1) MHOTOCTOPOHHME JJOTOBOPBI O MEXJY-
HAapOJHOM COTPYAHIYECTBE B 60pbOe C IPecTynHO-
CTBI0; 2) MHOTOCTOPOHHNE JOTOBOPBI O CYAeOHOM
IpecIelOBaHNN 33 OIpefe/IeHHbIe MPeCTyIUIeHNS;
3) cHenuanM3MpoOBaHHbIE [BYCTOPOHHNUE JOTOBO-
pbL; ¥ 4) HalMOHAJIbHOE 3aKOHOJATENbCTBO, NOJIO-
JKEHNSA KOTOPOTO MOTYT PeryMpOBaTh MEXaHU3MBbI
MEXIYHapOJHOTO COTpyAHMYecTBa B chepe 60pb-
ObI ¢ KubepnpecTynHocTbIo®. [IprMedarenbHO, 4TO
[pynma skcrepToB 1O KMOEpIpecTyImHOCTY 0C060
HOJYepKMBaIa POIb YACTHOTO CEKTOpa I/IA OCy-
IeCTBICHNA MEeXIYHAPOTHOTO KIOEPHETNYeCKOro
COTPYAHIYECTBA.
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2 Statista: Sectors worldwide frequently affected by industrial ransomware incidents in 2023, by number of attacks. URL:
https://www.statista.com/statistics/1368824/industries-targeted-industrial-ransomware-attacks-by-number-of-attacks/
(accessed date: 10.02.2025).

3 Statista: Areas of priority spending for improving cyber resilience in 2023, by priority level. URL: https://www.statista.
com/statistics/1387069/top-spending-priorities-for-cyber-resilience/ (accessed date: 10.02.2025).

4 OOH: Pesontouun, npuHaTtaa leHepanbHol Accambneen [no poknagy Tpetbero komuteTa (A/65/457)] 65/230.
[BeHapuatblin KoHrpecc OOH no npegynpexneHunio NpecTynHocT 1 yronosHomMy npasocyguio. URL: https://www.unodc.
org/documents/justice-and-prison-reform/AGMs/A_RES_65_230r.pdf (gata o6patieHuna: 10.02.2025).

> Tpynna 3kcnepToB no KnbepnpectynHocT: MpoeKTbl TeM AA PacCMOTPEHUA B paMKaxX BCECTOPOHHEro 1ccnefoBaHuaA
npob6nembl KnbepnpectynHocTn n otBeTHbIX Mep. URL: https://www.unodc.org/documents/treaties/organized_crime/
EGM_cybercrime_2011/UNODC_CCPCJ_EG4_2011_2/UNODC_CCPCJ_EG4_2011_2_R.pdf (aata obpaweHus: 10.02.2025).
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2. Ilpeppictopusa cosmanuss KonBeHImm
OOH 1o 60pnbde c knbepnpecTynHocTsio 2024 r.:
MO3MIIVI TOCYRAPCTB-4/IeHOB

Cospemennasa mnoectka OOH 1o mnportuso-
IeVICTBUIO KMOEPHETNYeCKoil MHpecTymHocTH Oy-
lieT PacCMOTpeHa HIDKe, BO3Bpallasch K IIpe-
ObICTOpMM BoOIpoca OTMeTMM, 41o B 2019 T
Ha ocHoBaHum pesomonyy [A OOH A/74/247
ObUT co3maH MeXIpaBUTETbCTBEHHBI KOMUTET
9KCIIEPTOB OTKPBITOTO COCTaBa IjIA Pa3paboTKM
BCeoObeMIIIONIEl  MeX[YHAPOZHON  KOHBEHIMM
0 IPOTUBOJEIICTBUMN VICIIONB30BAHNIO MHPOPMAIIU-
OHHO-KOMMYHMKAL[IOHHBIX TEeXHOJIOrMil (Jamee —
VKT) B npectynHbIx nemsx (1.e. ad hoc xomnter).
Ha ocnoBanym pesomonym A OOH A/75/282 ot
2021 r. 611 yupexxyieH CrenyanbHbIl KOMUTET 10
pa3paboTke BceoObeMIIIOLIEN  MeXIYHAPOLHON
KOHBEHLIMM O IPOTMBONENCTBUM MCIIONb30BAHMIO
MHPOPMAIVOHHO-KOMMYHMKAL[IOHHbIX ~ TEXHOJO-
TUi B IIPECTYIHDIX Le/AX, KOTOPbII IPUCT YN K pa-
6ote B ssHBape 2022 r.” u npencTaBwI npoekT KoH-
Beni OOH 1o 6opbbe ¢ KubOepIpecTyIHOCTHIO
B 2024 .

Poccusa n Kuraii, cnenysa nosectke OOH 1o Bo-
npocy 60pbObl ¢ KMOEpIpecTYIHOCTbIO, BCerna
BBICTYIIAIM 33 CO3JjaHNe YHVMBEPCATbHON MpaBo-
BOJI 6a3bl, KOTOpas IO3BONMMIA ObI PEryIMpoBaTh
MeXX/IYHapOJHO-TIPaBOBOII PEXXVM K1OepIpocTpaH-
CTBAa M PEXUM MUCIOTb30BaHUA MHPOPMALVOHHO-
KOMMYHMKAIIMIOHHBIX TexHomoruit [Mosonna 2004:
152-163]. B or/mmume oT poCcCMIICKON U KUTAVICKOI
no3uumit, CIITA xak rocyfapcTBo, B Hal[IOHA/IbHO-
MICCTIeOBATEIbCKMX TA00PATOPMSAX KOTOPOTO OBIIO

«CO3aHO» K1OepIpocTpaHcTBO 1 BceMupHast ceTb,
710 CUX IIOP HEeM3MEHHO NPU/EP>KIBAETCS IIPUHIVIIA
JOIYCTYMOCTY JIMIIb MMHJMMA/IBHOTO BMEIIATe/lb-
CTBa roCyapcTBa B KnbeprpocTpancTso 1 VHTep-
Her [Jackson, Davey, Sykes 1995:44-45].

OueBUAHO, YTO HA HAYaJbHOM 3Talle JaHHbBIE
HIPOTUBOpPEYNA He MOI/IM NMOCTYXXUTb OCHOBOI JiA
cTapTa IIeperoBOPHOrO IpOIlecca IO CO3[AHNIO
tekcra KonBenuyn OOH 1o 6opbbe ¢ kubepmpe-
cTynmHocTbio. [luckyccuss mo Kubepripobiemaru-
Ke Tpofo/DKanach Oosmee [BajLiaT JIeT U TOIBKO
B 2024 1. Ha 79-it ceccun A OOH pesomonueit
79/243 6prra mpunara Konsennua OOH mporus
kubepnpecrynsocti’. O3Ha4aeT 1 3TO, YTO TOCY-
lApCTBaM YAa/l10Ch pa3dpaboTaTh M IPMHATD YHUBEP-
Ca/IbHBII MEXXYHAPOJHbII JOTOBOP 110 K1beprema-
TUKe, VIU CYIIeCTBYeT PUCK TOro, 4To KoHBeHImaA
MOXET pPacCMaTpUBATbCA KaK KOMIPOMIUCC paju
KoMITpoMucca?

IIpaBoBOIl aHaMM3 MCTOPUM IIOATOTOBKM JaH-
HOTO JOKYMEHTa IIpefiCTaB/IAeT OCOOBINl MHTepec.
o 2024 r. He cywecTBOBAlO €MHOIO, YHUBEP-
CAJIBHOTO MEXJIyHapOJHO-IIPAaBOBOTO ~ JIOTOBOPA,
HAIIPaB/ICHHOTO Ha IIpecedeHye K1OepIpecTyIHo-
cru. Ha pernonanbHOM ypoBHe, B pamkax Cosera
EBporsl, gericTBoBaa (¥ IPOfjO/DKAET AeiiCTBOBATD)
Bypamnemrckas KOHBEHIMA 110 KMOepIIpecTyIHOCTI
2001 r., B KOTOpOI1 Y4acTBYIOT 78 rocygapcTs (4To
coctaBiseT 47 % OT obLIero 4mcuaa ToCyfapcTB —
yenoB OOH)". B navane 2025 r., 10 siuBaps, x by-
JAIIEIITCKON KOHBEHLIMI ITpucoefuHmIach Pyanpa'.

ITockonbKy ¢ MOMEHTa IPUHATHUA FaHHOTO JO-
ropopa mpoito 6onee ABajLaTH 71eT, Kubeprpe-
CTYIIHMKaMU OBIIV CO3JaHbl HOBbIE MEXaHM3MBbI /1A
OCYILIECTB/IEHNA IPOTUBOIPABHON JIeATETbHOCTI

¢ OOH:Pe3ontouun, npuHaTtana A 27 pekabpa 2019r.[no goknapy Tpetbero komuteTa (A/74/401)174/247 . MpoTnBogencTane
MCMoNb30BaHNo NHGOPMALIMOHHOKOMMYHUKALMOHHbIX TEXHONOrMIA B NpecTynHbix uenax. URL: https://documents.un.org/
doc/undoc/gen/n19/440/31/pdf/n1944031.pdf (nata obpaiieHua: 10.02.2025).

7 OOH: Pe3ontouun, npuHaTtas A 26 maa 2021 r. [6e3 nepeaaun B rnaBHble komuteTbl (A/75/L.87/Rev.1 n A/75/L.87/Rev.1/
Add.1)] 75/282. NMpotuBogeicTBrie NCNONb30BaAHMIO MHPOPMALMOHHO-KOMMYHUKALMOHHBIX TEXHOMOMMIA B MPECTYMHbIX
yenax. URL: https://docs.un.org/ru/A/RES/75/282 (paTa o6paiieHuma: 10.02.2025).

& O6HOBNeHHbIN nNpoekT TekcTa KoHBeHumMn OOH npoTMB KMbepnpecTynHOCTU (MPecTynieHnid, coBepLluaemMblx
C UCnosb3oBaHneM MHGOPMaLMOHHO-KOMMYHMKaLMoHHoW cuctembl). URL: https://ifap.ru/pr/2024/n240729a.pdf (paTa
ob6palyeHuna: 10.02.2025).

° OOH: Pesontoums, npuHataa TA 24 pekabpa 2024 r. [no pgoknagy TpeTbero komuTeTa (A/79/460, nyHKT 15)]
79/243. KoHeHuua OOH npotus KmbeprnpecTynmHOCTU; YKpernseHne MeXAyHapOAHOro coTpyaHuyectBa B 6opbbe
c onpegeneHHbIMU NPeCTyNAeHNAMY, COBEPLLAEMbIMY C UCMONb30BaHEM MHGOPMALMOHHO-KOMMYHUKALMOHHbIX CUCTEM,
1 B 06MeHe [JoKa3aTeNlbCTBaMy B SNeKTPOHHON Gopme, OTHOCAMMUCA K cepbe3HbiM npectynneHnam. URL: https://docu-
ments.un.org/doc/undoc/gen/n24/426/76/pdf/n2442676.pdf (nata obpaLyeHus: 10.02.2025).

© Coset EBponbl: byganewrtckan koHBeHuma 2001 r. URL: https://www.coe.int/ru/web/impact-convention-human-rights/
convention-on-cybercrimet#/ (aata obpaweHus: 10.02.2025).

" T-CY News: Rwanda becomes the 78™ Party to the Convention on Cybercrime and accedes to the First Protocol. URL:
https://www.coe.int/en/web/cybercrime/-/rwanda-becomes-the-78th-party-to-the-convention-on-cybercrime-and-ac-
cedes-to-the-first-protocol (accessed date: 10.02.2025).
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Ha «HOBOII TEPPUTOPUI» B MEXJYHAPOSHOM IIpa-
Be. C yueToM Toro, 4To B 2022 1. Poccusa nepecrana
OBITb rocygapcTBoM — wieHoM Coseta EBpomnsl, Bo-
npoc co3gannsa KoHBeHIM poTus KubeppecTyr-
HocTy Ha ypoBHe OOH p1sa poccniickoit cTOpoHbBI
cTa emle 6oree aKTyanbHbIM 2.

PasHormacus Ha sTane paspaborku Tekcra Kon-
BEHIMYM IPOTUB KMOEPIPECTYIHOCTH IepBOHA-
4aJIbHO HOCWIM HEIPUMMPUMBIA Xapaktep. Onun
U3 B)XHENIINX BOIPOCOB 3aK/IIOYAJICA B TOM, Ka-
KV€ COCTABBI IIPECTYIIEHNII MOTYT ObITh OTHECEHDI
K «kubepHermueckum»? Poccus n Kuraii, Hampu-
Mep, MCXOAWMIN U3 TOTO, YTO 3TO MOIYT OBITH 6ce
He3aKOHHble aKMbl, KOMOpble CEA3AHbL ¢ UCHOb3O-
sanuem Kubepmexronoeuti. I1omoOHbIT IepedeHb
BK/IIOYaeT B Ce0A BBICKA3bIBaHME <IPOTUBOIIPAB-
HBIX» CY’>KJIEHWII ¥ pa3)KMTaHye HellpUA3HY 110 I10-
JITUYECKUM, COLMAIbHBIM, STHUYECKVM U PYTUM
MOTHUBaM B VIHTepHeTe, 4TO Ob1IO OTpaXkeHO B JI0K-
TpuHe MHpOpMALMOHHON 6esomacHocTn Poccnmit-
ckoit Penepanuu ot 2016 .

Tak, M3Ha4Ya/IbPHO HaVMEHOBaHME NAHHOIO JO-
roBopa — KoHBeHIMA NpOTUB KMOEpIpecTyIHOCTI
(monHoe HayMeHoBaHue: KOHBEHIMA IPOTUB K-
OepIIpecTyIIHOCTY; YKpeIUIeHNe MEXyHapOJHOTO
COTpYAHMYECTBA B 60pbOE ¢ OLpele/IeHHbIMM TIpe-
CTYIUIEHUAMMY, COBEpPIIAEMbIMI C MCIOTb30BaHUEM
MHPOPMALMOHHO-KOMMYHMKAL[VIOHHBIX ~ CUCTEM,
U B 0OMeHe JJoKa3aTe/IbCTBAMU B 9/1eKTPOHHOI (hop-
Me, OTHOCAIVIMUCS K CePbe3HbIM IIPeCTYIICHUAM)
BBI3Ba/IO0 pasHormacua Poccum u Kmras ¢ pagom
IpPYyIuX rocymapcTs, npexpe Bcero, CIIA. Poc-
CUIICKas M KUTAJCKasg CTOPOHBI IIPeAaraay MHOe
HauMeHoBaHMe — [Ipoext Konsennuun OOH o mpo-
TUBOJEIICTBUN MCIOTb30BAHNI0 MHPOPMALMOHHO-
KOMMYHUKAIVIOHHBIX TEXHOJNOTMII B IIPECTYIHBIX
memaxt,

CornacoBaHue HauMeHOBaHMA HoBoIl Kon-
BEHIIMYM MOXKHO OTHECTM K OJHOMY W3 K/IKOUEBBIX
IVICKYCCHOHHBIX BOIIPOCOB B mopxopax Poccunm n
CIIA x kubepmpoCTpaHCTBY B LIeIOM U K Kubep-
HPECTYIHOCTM B 4acTHOCTH. Kak M3BeCTHO, pAn
3amagHbIx rocymapcts (Kanama, Bemkobpuranns,

rOCyaapcTBa — YieHbl EBporelickoro coosa), a Tak-
xe CIIA ncnonpsyroT 6oree mmpoxyw opmynn-
pOBKY «kubepnpocmparcmea» (cyberspace) [Assaf
2023:4-21], KOTOpBIII BKIIOYAET B Cebsl mexHomozu-
4ecky cocmaenAouyo (m.e. camu KOMnbiomepHole
cucmemut), Torfa kak Poccus u Kurait ncnonssyior
TaKoOe OHATHE KaK TePMUH «MHPOPMAIMIOHHO-KOM-
MYHUKAI[IOHHbIE TEXHONOTUM» C BO3MOXXHOCTBHIO
orpanmnuenns ucnonb3osanusa VIKT B mpecTymHbIX
Lendx, T.e. MOCPeCTBOM MCIO/Ib30BAHNA JAHHOTO
HOHATUITHOTO amlapaTa B TOCYHapCTBEe BBOJMUTCA
BO3MOXKHOCTb HEKOETO «IeH3ypupoBaHusa» VHTep-
HeTa, IPOTUB KOTOPOTI'0 KaTeropuyecky BhICTYIAIOT
CIIA u gpyrue «3amagnble rocygapctsa» [Godwin,
Kulpin, Rauscher, Yaschenko 2014:11].

B pamkax mneperoBopHOro mporecca ObUIO
BBIOPAHO OfJHO 113 IPOMEXYTOYHBIX HaIMEHOBaHUII
nokymeHnTa - IIpoexkt Kousennum OOH mnporus
KIOEPIPECTYIHOCTY; YKpeIUIeHMe MEKyHapOf-
HOTO COTPYAHMYECTBA B 6OpbOe C oIpefie/IeHHbIMM
IPeCTYIUIEHUsAMY, COBEpIIAeMbIMU C JICIIOIb30Ba-
HMeM MHQPOPMAIVOHHO-KOMMYHMKAL[IOHHBIX TeX-
HOJIOTHIT, M B OOMeHe JOKa3aTe/lbCTBAMM B 3JIEK-
TPOHHOJ (OpMe, OTHOCAIIMMUCA K CepPbe3HBIM
IPeCTYIIEHUAM.

ITo MHeHMIO 3aMecTUTeNA JUPEKTOpa JenapTa-
MeHTa MexyHaponHoi MH(OpManyoHHO 6e30-
nacHocty (manee - MIB) MU]T Poccun JI.B. Byku-
Ha, Poccusa npu nopnmcanny OKyMeHTa IJIaHUPYeT
clleflaTh COOTBETCTBYIOIEE TOIKOBAaTEeNbHOE 3asB-
JIeH)e OTHOCUTE/IbHO HalIMEHOBAHN A KOHBEHLIMN .
Hecornacue ¢ HanmeHosanneMm KoHBeHLMN 1oMu-
Mo Poccun Beipasmmu Kutait u Vipan, o6osHauns
HeoOXOAMMOCTD NepPecMOTPeTh HaMMEeHOBaHMe J10-
ropopa. IIpyMeHNTeNbHO K 3alIKTe MOIb30BaTeNel
VHTepHeTa [aHHBIN CIOP TOCYJapCTB Ha ypOBHE
OOH mpencTaBsgeTcsa OTHIONb He TeOPETUYECKNM,
a IPaKTUYeCKNUM, ITOCKO/IbKY I0pUAMYecKoe HaIo/I-
HeHye TepMuHOB «VIKT» u «kmbeprnpocTpaHCTBO»
pasmnyHO. B ciyyae npeceyeHus IpOTUBOIPABHO
IeATENbHOCT B cerMeHTe [lapkHeTa HOJOOHDII
MOAXOJl POCCHIICKOV CTOPOHBI OIPABJAH 3allN-
TOJl MHTEPECOB TOCYApPCTBa U 00IIeCTBa B IIE/IOM,

12 MWL Poccum: O Bbixoge Poccun n3 Coseta EBponbl (cnpasouHblii matepuan). URL: https://www.mid.ru/ru/foreign_poli-

cy/rso/1834254/ (pata obpalyeHus: 10.02.2025).

3 Poccuiickan raseta: lokTprHa nHbopmaLmoHHon 6e3onacHocTu. YTB. YKazom Mpe3ungeHta PO ot 5 pnekabpa 2016 r.
Ne 646. URL: https://rg.ru/documents/2016/12/06/doktrina-infobezobasnost-site-dok.html (aata o6paweHus: 10.02.2025).
* YepHeHko E. Mop cTatblo noasenu He Bce. Poccna HeoBosibHa NpoekTom KoHBeHUun OOH no 6opbbe ¢ kmbepnpecTyn-
HocTblo. — KommepcaHma. 2024. URL: https://www.kommersant.ru/doc/6452715 (gata obpatieHus: 10.02.2025).

> YepHeHko E. KnbepuysctButenbHaa tema. MpoekT koHBeHunr OOH no 6opbbe ¢ KOMMbIOTEPHOW MPEeCcTyrnHOCTbIO
He HpaBUTCA HU Poccnu, HY ee onnoHeHTam. — KommepcaHima. 2024. URL: https://www.kommersant.ru/doc/6864552 (nata

ob6palyeHuna: 10.02.2025).
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OIHAKO B C/lydae IIpPMMEHEHNUA JAaHHOTO IOfiXofia
K TaK Ha3bIBaeMOMY «0€/I0MYy CErMEHTY», CYIIeCTBY-
eT PUCK «I[eH3YPMPOBaHMA» KUOEPIPOCTPAHCTBA
U IIpUBJIEYEH S [10/Ib30BATe/Iel K OTBETCTBEHHOCTH
110 pas/INYHbIM OCHOBAHMAM.

Crnenyer 0603HaunTh, yTo K 2025 I. 06pasosa-
JIUCH TPU TPYIIIbI TOCYAAPCTB, KaK/asA U3 KOTOPbIX
0XIJaeT OT HoBOJ KoHBeHLuMM peanmusauuyu IO-
CTaBJIEHHBIX TOCYapCTBOM B KIOEPIPOCTPAHCTBE
3ajad: 1) rocymapcrTBa, BBICTYIAIOLIVE 33 yCuUIIe-
HJle KPMMUHANINU3AUUM TIPOTUBOIPABHOI JesATeNlb-
HOCTH, K KOTOpbIM oTHocATca Poccua u Kurail
2) «3amajHble TOCYAAPCTBAy», CTPEMSILINECS CBA3aTh
TEKCT HOBOTO JIOKYMEHTa C MMEIOIMMCS IIpaBo-
BbIM peryIupoBaHueM B bymamnemrckoi KOHBEeHIMN
2001 r.; u 3) rocygapcTBa, pacCMaTpUBAIOLLye Hepe-
roBopHblIil npouiecc B OOH 1 UTOroBbIi JOKYMEHT
B KaueCTBe MeXaHM3Ma IIPeofoIeHNs LydpoBoro
HEepaBeHCTBA U YCUIEHNUA TeXHUYECKOTO COTPYIHU-
yecTBa (HAaIpyMep, pa3BUBAIOLINECS CTPAHbI)'S.

3.  Ocnosubie nonoxeuns Konsenmuu OOH
NpoTHB KnbepnpecTynmuocty 2024 r.

KoHBeHIMA  mpoTMB  KuOEpIpecTyImHOCTU
2024 r. cocrout n3 68 crarei u 9 rinas, a Taxoxe [Ipu-
noxxennsa «IIpuMedaHus [nd TONKOBaHVA IO KOH-
KpeTHbIM cTarbsaAM KonBeHuun Opranusanun
O6penyHenHplx Hanmit mpotus kubeprpecTymHo-
CTH...»"7, B KOTOPOM B IIpyMeyanuiu K cT. 2 KonseH-
unu ykasbiBaercs, 4to «[0CymapcTBa-y4acTHUKM
He 00s3aHBI JOCIOBHO BOCIHPOM3BOAUTH B CBOEM
BHYTPEHHEM 3aKOHOJATelIbCTBE Te K€ TEepMUHBI,
OIpefie/ieH s KOTOPBIX JAHbI B CT. 2 KOHBEHLIUM IIPK
YC/IOBMY, YTO UX 3aKOHOJIaTe/IbCTBO OXBATBIBACT 3TN
HOHATUA TaKUM 00pa3oM, YTO 3TO COOTBETCTBYET
IPVMHIUIIAM M LIeAM KOHBEHILVM M obecrednBaeT
SKBUBAJICHTHBIE PAaMKU M €€ OCYIeCTBICHNUAY.
[enu KonBenmyu 0603HaueHsI B CT. 1 cepyommm
obpasoMm: 1) codeiicmsue npursmuio U ykpenneHue
Mep, HANPABNEHHbIX HA NOBbluleHUe IPPeKmus-
HOCMU U Pe3yTomamueHoOCmu  npedynpexoeHus

Kkubepnpecmyntocmu u 60pv6ui ¢ Heil; 2) noowsperue
U ykpennexue MexOYHAPOOH020 COMPYOHUUECBA
6 npedynpexcoeHuu u 6opvbe ¢ Kubepnpecmynto-
cmuio; 3) noowsperue u noodepHKa mexHu4Heckou
NOMOUAU U CO30aHUs NOMeHYUAna Ons npeoynpes-
deHus u 6opvObL KUbepnpecmynHocmoio, 0c06eHHO
6 UHMepecax pazeUusarUsuxcs Cmpan.

Ilepen TeM Kak IepedMCIUTb COCTAaBbI JEAHMUIA,
comepxauiecs: B Tekcte Konsenuuu 2024 1., Heo6-
XO[IYIMO IIPOBECTY Pa3/Inyye MeXIY TeMU IIpecTy-
IJICHUAMY, KOTOPbIe «00s3aHbI CBOMM CYIIECTBOBA-
HJEeM» HOSB/ICHIIO KOMIIBIOTEPOB (TaK Ha3bIBaeMble
cyber-dependent crimes), nampumep, nonydenue
HE3aKOHHOTO JIOCTYIIa, IepexBaT, BMEILIaTeIbCTBO
B KOMIIBIOTEPHbBIE CUCTEMBI M TEMM HPeCTyILIe-
HUAMM, KOTOPBIE «COBEPUIAIOMCA C NpUMeHeHUem
Komnviomepos» (Tak HasbiBaeMble cyber-enabled
crimes), HampuMmep, pacHpOCTPaHEeHNe IeTCKOI
nopHorpagun’®.

ITpu cormacosanun npoexra Kousennym CIIA
W pAj LPYTMX 3allafiHBIX TOCYJAPCTB IIPEIIOXKMI-
JY  OTPAaHMYMUTD IepedYeHb IpPeCTYIUIeHW, T.e.
chOKycHpOBaTbCA Ha IPECTYIUIEHNAX, COBepIIae-
MBIX XaKepaMM WM VIHBIMU IuLjamu B VIHTepHere,
HO He >KYPHa/IMCTaMy, BeAYLIMMI paccefoBaHue,
WIM JIMLAMV, 3aHVMAIOIVIMUCA OOIIeCTBEHHO
JIeATe/IbHOCTBIO, KOTOpbIe MOTYT CTaTb IHOTEHIU-
a/IbHBIMM XKepTBamy (potential victims) HekOppeKT-
HOTO TOJIKOBaHMA IOIOXKeHnIT HoBolT KoHBeHIIMIL.

Ilo utoram panHOM pamcKyccuyu, B KoHBeH-
oy ObUM BbIfeneHbl 10 COCTaBOB HpecTyIuIe-
HWit (mepBoHavanbHO Poccus mpepmarana BKIIIO-
4nTh 23 cocrasa): 1) HesakoHHBII goctyn K VIKT;
2) He3aKOHHBINI IepexBaT (JaHHBIX); 3) BO3feil-
CTBME HA 9JIEKTPOHHbBIE JJaHHbIE; 4) BO3ZEICTBME
Ha MH(OPMAIVIOHHO-KOMMYHVKAIMOHHYIO CUCTe-
My (manee — VIKC); 5) HemmpaBOoMepHOe MCIOIb30-
BaHUE YCTPONCTB; 6) IMOMIOT C WCIOIb30BAHVEM
VKC; 7) xuienue 1 MOLIEHHNYECTBO C UCIIONb30-
BanueM VIKC; 8) mpecrymienns, cBsi3aHHbIe C pas-
MellleH/eM B JMHTepHeTe MaTepMaoB CO CIeHaMM
CeKCYa/IbHBIX HaJpyTaTe/lbCTB HaJ| A€TbMMU VIN UX

6 Bannelier K., Lostri E. So Close, So Far: UN Committee Tasked With Cybercrime Convention Hits Snooze. - Lawfare.
2024. URL: https://www.lawfaremedia.org/article/so-close-so-far-un-committee-tasked-with-cybercrime-convention-hits-
snooze (accessed date: 10.02.2025).

7 OOH: Pe3ontouus, npriHaTas [eHepanbHoi Accambneeii 24 fekabps 2024 r. [no goknagy TpeTbero kommuTteTa (A/79/460,
n. 15)] 79/243. KonseHums OOH npoTus KM6epnpecTynHOCTY; YKPENIeHNe MeXayHapOoLHOro COTPYAHNYECTBa B 6opbbe ¢
onpeaeneHHbIMY NPEeCTYNIeHNAMMN, COBEPLIAEMbIMU C CMNONb30BaHNEM UHGOPMALMOHHO-KOMMYHUKALMOHHBIX CUCTEM,
1 B 06MeHe foKa3aTenbCTBaMu B 3MIEKTPOHHON GopMe, OTHOCALMMMNCA K cepbe3HbiM npecTynnenmam. URL: https://docs.
un.org/ru/A/RES/79/243 (pata obpalyeHua: 10.02.2025).

8 UN News: Global Cybercrime Treaty: A delicate balance between security and human rights. URL: https://news.un.org/
en/interview/2024/02/1146772 (accessed date: 10.02.2025).
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CeKCYa/lIbHON 9KCIUTyaTanuy (T.e. AeTCKas IOPHO-
rpadus); 9) JOMOTaTeIbCTBO WM CO3JIaHME JOBe-
PUTEIbHBIX OTHOLIEHWII C LIe/IbI0 COBEPIIEHNA CeK-
CYaJIbHOTO TIPECTYIUIEHNS B OTHOLIEHUM pebOeHKa;
10) pacmpocTpaHeHMe WHTMMHBIX U300paXkeHMi
6e3 cormacusa (mia).

Poccuas wm  pBajuath JpyrMx  rocymapcTB
(HampuMep, ynomsHyTble paHee Kwmrait m Vpawn)
npy 0003HAYEHNN HaMMEHOBaHMA HOBOII KoHBeH-
MU BBICTYNA/MM 3a Oo/ee LIMPOKOE OIpefieNieHNe
«KnOepIpecTyIUIeHNi» 1 32 BK/IIOYEHME B IlepedeHb
COCTAaBOB IPECTYIHBIX AEAHWII TeX, COBepIIeHMe
KOTOPBIX MOXKET OBITb (PAaKTUYECKU «YIPOIICHO»
HOCPEACTBOM VCIIONb30BAHVA TEXHOMOTNI (HaIpu-
Mep, OCYILIeCTB/IEHNe IKCTPEMUCTCKON JIeATeTbHO-
ctu B VIHTepHeTe Ha YC/IOBYUAX aHOHUMHOCTH) .

IIpn cpaBHeHMm TekcTa HoOBOJ KoHBeHIUU
2024 r. ¢ TekcroM bypmanmemTckoii KOHBeHLIMM
2001 r.* MOXXHO KOHCTaTMpOBaTh, YTO AKIEHT
B IIEPBOM NCTOYHNKE OBUI CHe/aH, IPexie BCero,
Ha cyber-dependent crimes, mosToMy ocHOBHBIe
COCTaBBI IPECTYIUIEHNII ObUIM CBA3aHBI C HeIpa-
BOMEPHBIM JCIIO/Ib30BaHMEM KOMIIbIoTepa (Tepe-
XBaT, HENPAaBOMEPHBIN [OCTYI, MOUIEHHIYECTBO
C JCIIO/Ib30BaHMEM KOMIIBIOTEPOB ¥ T.7I.). Bmecte
Cc TeM B Dbyjamemrckoil KOHBEHLVM Ilepednciie-
HbI (II0 OCTAaTOYHOMY HpMHIMITY) U cyber-enabled
crimes (Hampumep, gerckas nopxorpadus). Crout
OTMETUTb, 4TO JJAHHBII KOMIIPOMMCCHBIN Bapu-
aHT 6611 Mcnonb3oBaH OOH, T.e. mpakTMYecKy Bce
BUJBl COCTABOB IIPECTYIUICHWII, IIepednCIeHHBIX
B bypamnerrckoit kouBennuu 2001 1., 6p1n nepeHe-
CeHbI B TeKCT HOBoIT Konsennum 2024 r. kpome mpe-
CTYIUIEHUI1, CBA3QHHBIX C HapyIIEHNEeM aBTOPCKUX
Tpas.

Hexoropsie rocymapcta (Hampumep, Viumms)
npy OOCY>KZIEHMM IIPOEKTa IIPeIIoKIIN BHECTH
elje TaKOJ COCTaB, KaK OTIIPaBJIeHNE 3MeKTPOHHBIX
COOOIeHNIT, HOCALIMX IPyObIit M OCKOPOUTENbHbIN
XapaKTep C ILeNbI0 IPUYMHEHNA «PaspakeHus»
[Scher-Zagier 2024:12].

O603Ha4NM, 4TO HECMOTpsA Ha [IUTENbHOCTD
IIEPErOBOPHOTO IIpoliecca TOCYjApCTB — 4YJI€HOB
OOH, pnmBIIerocs 6onee gBafLaT /IeT, CKOPOCTD
paspaboTku uroroBoro Tekcra KoHBeHLyM mopa-
KaeT. 3a 2023-2024 IT. yIanoch IpefcTaBUTh MON-
HOLICHHYI0 BEPCUIO TeKcTa IpoekTa. Ha odunnarns-
HoM caitte OOH npuBoAATCA AT OCHOBHBIX 3a71ay
JIOKyMeHTa, KOTopble OyAyT peannsoBaHbl B O/1u-
xaiieM Oyxyuem: 1) 6opbba ¢ pacTyuieit yrposoii
KIOEPIPECTYIHOCTHU 110 BCEMY MUPY; 2) «KpYIIO-
CYTOYHOE» COTPYAHMYECTBO TOCYAPCTB; 3) 3aIuTa
MHTEpecoB fieTeil B VIHTepHeTe; 4) pearmpoBaHue
Ha HapylleHye ITIpaB MOCTPAlaBLIMX IIOTb30OBaTe-
JIeit; ¥ 5) yIydlleHye MeXaHu3Ma IMpefynpexaeHNs
KubeprpectynHocTn?'.

Ha ¢one monoxxntenpHOI OLIEHKN PSIIOM TOCY-
mapctB — wieHoB OOH mepBoro yHmBepcanbHOTO
JIOKyMeHTa, HaIpaBJIeHHOro Ha 60ppOy c Kubep-
HPEeCTYIHOCTBIO, 11 €T0 (JJOKyMeHTa) eAMHOITIACHBIM
npuHATueM Ha 3acemanun I'A OOH, pap Begymux
IT-xoMmaHuil, TpaHCHAlMOHANbHBIX KOPIOpALit
1 0ObeIMHEHNIT TOCYJAPCTB COXPAHAIT CHAep)KaH-
HbIJ1 ONITYMM3M 110 JaHHOMY BOIIPOCY.

ITo ouenke xommaunum Microsoft, Konsennusa
npotuB KnbeprnpectynHocty 2024 1. B OyayiieM Tak
¥ He JJACT OTBETHI Ha MHOTYE CYIL[eCTBYIOILVIe BOIIPO-
Cbl. BMecTo 3TOr0 KOMIIaHMsA IpefIaraeT pa3BuBaTh
y>Ke CYIIeCTBYIOIIMe MeXaHU3Mbl 3aluTbl. OCHOB-
Hasi Ipo06jIeMa 3aK/II0YaeTCs B TOM, 4TO (110 MHEHMIO
MHOryX IT-ruraHToB) B OfHY KOHBEHIMIO HEBO3-
MOXXHO BK/TIOUMTb KOMIIbIOTEpPHBbIE ITPeCTYIIeHNsA
U TIpEeCTyIIHbIE [iesHNsA, COBepIIaeMble C MCIIONb-
30BaHMEM KOMIIBIOTEPOB, a Takke 9((PeKTUBHO
peann3oBbIBATh YTOTOBHOE IIpec/iefloBaHMe JINI]
(to, Ha yeMm Hactrampamu Poccusa n Kurain)?. Obe-
CIIOKOEHHOCTb B EBpOIENICKOM COI03€ BBI3bIBAET
IpYMEHEHNE CT. 23, B KOTOPOII IIPelycCMOTPEHA BO3-
MOXXHOCTb OCYIIeCTB/IeHNA TOCYAapCTBOM IIO/THO-
MOYMIt ¥ TIPOLIEAYP B CIydae COBEPIIEHN «[PYTUX
YTO/IOBHBIX ITIPAaBOHAPYILIEHUII C MCIIOMb30BaHUEM
MHPOPMALMOHHO-KOMMYHUKAIVIOHHON CYICTEMbI»,

19 O6benvnHeHHble Hauun. Undposasa 6bubnuoteka: Letter dated 30 July 2021 from the Chargé d'affaires a.i. of the Per-
manent Mission of the Russian Federation to the United Nations addressed to the Secretary-General. URL: https://digital-
library.un.org/record/3942230?v=pdf (accessed date: 10.02.2025).

20 Coset EBponbl: Byganelwtckas koHBeHuus 2001 r. URL: https://www.coe.int/ru/web/impact-convention-human-rights/

convention-on-cybercrime#/ (nata obpaweHus: 10.02.2025).

2 UN News: Making the digital and physical world safer: Why the Convention against Cybercrime matters. URL: https://
news.un.org/en/story/2024/12/1158526 (accessed date: 10.02.2025).

22 Greig J. Microsoft Joins Opposition to Current Version of UN Cybercrime Treaty. — The Record. Recorded Future News. 2023.
URL: https://therecord.media/microsoft-opposes-draft-cybercrime-treaty (accessed date: 10.02.2025).
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MIOCKO/IbKY B TeKCTe MOKYMEHTa TOCYAapCTBaMM
He ObIIM OIIpefie/IeHbl IPUMEpPHBIe COCTABbI TAKIX
TesTHUI.

[ToMuMo abCTPaKTHBIX MPYMEPOB, CBA3AHHBIX
¢ obecriokoeHHOCTpI0 KoMmaHuu Microsoft u Es-
POIIeIICKOr0 CO003a™, CYIeCTBYIOT peajibHble pU-
CKI, BbI3BAHHbIE MMIUIEMEHTALMEN II0I0XKEHMIA
Kousenmmn.

C ofHOJ1 CTOPOHBI, JaHHBII JOKYMEHT II03BO/IUT
rOCyapCTBaM PacIUIMPUTDb COTPYAHNYECTBO B cepe
60pbOBI € KMOEPIIPECTYITHOCTDIO, €CTIU MEXY HUMM
He ObIIM 3aK/TIOYEHDI TAK Ha3bIBaeMble JOTOBOPBI O
B3aVIMHOJ1 ITpaBoBoIi oMoy (fanee — Mutual legal
assistance treaties, MLATS), nnu, B cryyae Hammdms
TAaKOBBIX, OyJeT paccMaTpuBaTbcA KaK JOIOMHMU-
Te/IbHOE CPEJICTBO ITPAaBOBOI ITOMOIIL.

C npyroit CTOpOHBI, TIepBas ¥ OCHOBHasA Ipo6ie-
Ma — BO3MOYXHOCTD YCTaHOB/IEH)A TPAHCTPaHNYHOM
37IeKTPOHHO CTIXKY 3a JIMLAMU, COBEPIINBIINMM
HpeCTyIUIeHNe, HOCsAIee «CePbe3HbIl XapakTep».
Kaxme cocTaBbl TpecTyIIeHNIT MOTYT ObITh OTHeCe-
HBI K HOCAIINM «Cepbe3Hblil xapakTep»? Ilo cMbicy
HOHATUITHOTO anmapaTta cT. 2 . “h” k «ceppe3HOMY
HPeCTYIVICHNIO» OTHOCUTCS TaKoe IPOTMBOIPAB-
HOe JlesHMe, 32 COBepIlIeHNe KOTOPOro IpefycMa-
TPMBAETCSA JUIIEHNE CBOOOAbI Ha MAaKCUMaJIbHBII
CPOK He MeHee 4YeTbIpex yieT mam 6ojee cTporas
Mepa HaKa3aHs; B TO XKe BpeMsA 6ojiee KOHKPETHBII
OTBET Ha IIOCTAaBJICHHBIII BbIIIE BONIPOC OyfieT HaH
Ha HAIVIOHAJIbHOM YPOBHE Ka)XK[bIM TOCYHapCTBOM,
4TO Ha TIPAKTHMKE MOXKET MO3BONUTD 9KCTEPPUTOPU-
a7TbHO IPYMEHATDb HAI[VIOHA/IbHOE YTOTIOBHOE 3aKO-
HOJATENbCTBO.

JJaHHDBIN Te31IC MOXXHO IIOIBITATbCA OIPOBEP-
THYTb, CCbUTasAcb Ha cT. 24 KouBennum 2024 r.
«YCIoBUSL M TapaHTUM»®, B KOTOPOI IpemgycMa-
TPUBAETCA, YTO TOCY[APCTBA Ha OCHOBAaHUM BHY-
TpeHHero (HAIMOHAJBHOTO) 3aKOHOJATE/NbCTBA
00513yI0TCsI HEYKOCHUTEIPHO COOIONATh IIPUHINIL

MEeX/TYHaPOJHOTO IIpaBa — 3alIMThI IPAB Ye/I0BEKa I
OCHOBHBIX CBOOOJI, He JJOITyCKast BO3MOXKHOCTY TIPH-
B/IEYEHNA K OTBETCTBEHHOCT) HEBMHOBHBIX JIMII,
OffHAKO B T0OOM CTy4ae Ba)XKHO IOHMMATh He TOJIb-
KO cofiep>kaHMe HOBOJ KoHBeHnum, Iponecc Kop-
PEKTHOTO TO/IKOBAHMA KOTOPOTO 3aiiMeT HEKOTOpOe
BpeMs y rocyaapcts — uieHoB OOH, Ho 1 KoHTeKcT
ee mpuMeHeHud. Tak, B ciaydae c¢ bymamemrckoit
konBeHnyen 2001 I. TOJIKOBaHME OCYLECTBIIAETCA
B COOTBETCTBUM C T€KCTOM EBpOIeNicKOil KOHBEH-
LMY O 3allUTe IIPaB YeloBeKa M OCHOBHBIX CBOOOX
1950 r. n mpakTHKOI EBpOIIENICKOro cyza 110 IpaBam
Je/l0BeKa.

Jlna TpUHATUA [OIONHUTENbHBIX IPOTOKOJIOB
IO OT/EeNIbHBIM acleKTaM MMIieMeHTanuy Kol-
BeHIM 2024 1. morpebyercs nomyderre 60 paru-
¢uxarmit ot rocygapcts — wienos OOH. IIpenyc-
MaTpPUBAeTCA, YTO JOKYMEHT BCTYIIUT B CUITY Yepes
90 et moce onydenus 40 paTuuxarmir®.

4. IlpaBoBbie makynnl mnpunaroro OOH
JOKYMEHTa: eCTb I peleHne?

ITockonbKy cerofiHs HEBO3MOXKHO IIPE€iCKa3aTb,
KakK OyzeT COOMIOfaTbhCsl MCIIONHEHME IO/IOKEeHI
KouBenuyn npotus kmbepnpecrynHoctu 2024 r.,
TO C/IefiyeT OOpaTUTh BHUMAHIE Ha OTAE/IbHbIE TIpa-
BOBbI€ JIAKYHBI [JOKYMEHTA, KOTOpbIEe CBA3aHBI, IIpe-
JKJIe BCero, ¢ ABYMs acleKTaMu: 1) BOIIpoc, CBA3aH-
HBI C peanusanyell TaKk Ha3bIBAEMOTO «IIPUHINIIA
IIACCUBHOI IOPUCAVKIINI», 11 2) BOIIPOC, CBSI3AHHbII
C 3alIMTOV IE€PCOHANBHBIX JAHHBIX II0/Ib30BATENIEN
nTepnera.

O.II. 3arup B crarve “Jursdictional Creep: The
UN Cybercrime Convention and the Expansion of
Passive Personality Jurisdiction” (2024) ananusupy-
€T BO3MOXXHOCTb 3/I0YIIOTPeOIeHNs MpYMeHeHIeM
«IIPUHLMIIA TIACCUBHOI  lopucamkiym»  [Scher-
Zagier 2024:3-53].

3 Human Rights Watch: EU: Member States Should Vote “NO” on UN Cybercrime Treaty. URL: https://www.hrw.org/
news/2024/10/21/eu-member-states-should-vote-no-un-cybercrime-treaty (accessed date: 10.02.2025).

24 Rodriguez K. The UN Cybercrime Convention: Analyzing the Risks to Human Rights and Global Privacy. — Just Security.
2024. URL: https://www.justsecurity.org/98738/cybercrime-convention-human-rights/ (accessed date: 10.02.2025).

% «Kaxpoe locymapCTBO-yYacTHUK obecrneymnBaeT, yTobbl MONHOMOYMS U NPoLUeaypbl, YKazaHHble B HACTOsALEN TMaBe,
YCTaHABNUBANWCh, OCYLLECTBSNNCD Y NPUMEHSINCL B COOTBETCTBUM C YCJIOBUAMM 1 FapaHTUAMM, NPefyCMOTPEHHbIMY
B €ro BHYTPEHHEeM 3aKOHOMATeNIbCTBe, KOTOpble AO/MKHbI 0becneunBaTth 3aliMTy NpaB yesoBeka B COOTBETCTBUU C €ro
06A3aTeNIbCTBaMV MO MeXyHapOoLHOMY MpaBy NpaB YenioBeka 1 BKYaTb B ce6s npuHUmMn copasmepHocTu» (OOH: Pe-
3oniouus, npuHaTas A 24 nekabps 2024 r. [no poknagy TpeTbero komuteta (A/79/460, n. 15)] 79/243. KoHeeHuna OOH
NPOTVB KNGEPNPECTYNHOCTY; YKPENeHre MeXAyHapOaHOro COTpyAHNYeCTBa B 60pbbe ¢ onpeaeneHHbIMU NPeCcTynieHn-
AMK, COBEPLIAEMbIMU C UCTMONb30BaHVeM UHGOPMALIMOHHO-KOMMYHUKALMOHHBIX CUCTEM, U B 0OMeHe AoKa3aTenbCTBaMM
B 3/IEKTPOHHO GOopMe, OTHOCALMMUCA K cepbe3HbIM npecTtynneHusam. URL: https://docs.un.org/ru/A/RES/79/243 (naTa 06-
paweHua: 10.02.2025)).

% |leHTtp MobanbHoi NT-koonepaunn: B OOH npuHaTa KoHBeHLmsi no 6opbbe ¢ knbepnpectynHocTbio. URL: https://cgitc.
ru/media/v-oon-prinyata-konventsiya-po-borbe-s-kiberprestupnostyu/ (nata o6patieHus: 10.02.2025).
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[IpobnemMa  NIPUMEHMMOCTH  HOPUCAMKIMOH-
HbIX IPVHLUIIOB TpeOyeT OT/EeNbHOTO IIOACHEHMA.
B MexayHapofHOM IIpaBe IO MTOTaM paccMOTpe-
HuA fena o cypHe «Jloryc» IlocTosHHOI manaroil
MEXIYHapOJHOTO IpaBocyaus B 1927 1. 6p110 cdop-
MYIMPOBAHO paspelINTeNTbHOe IIPABUIO, KOTOpOe
HpefonaraeT PacCMOTPeHMe IOPUCAMKIIVIOHHBIX
IPVHINUIIOB IPY YCTAaHOBJIEHUM YTOTIOBHOI IOpIC-
IUKIMY KaK HeKMX OOIIMX paMoK, o0Iero mpa-
BIJI, OT KOTOPOTO TOCYAApPCTBAa MOTYT OTCTYHATb
IpM YCIOBUY COOMIOZIEHNA HOPM MEK/[YHApOHOTO
npasa”’.

B oredecTBeHHON HayKe YTOJIOBHOIO IIpaBa
ObIM cPOPMYIMPOBAHBI [Ba IPOTHBOIOIOKHBIX
10 I0PUANYIECKOMY HAIIOMTHEHMIO TePMMHA: «IIPMH-
VI aKTVMBHON IOPUCANKIVIN» W «IIPVHIVII IIaCCUB-
HOIT IoprcanKiyn» [Tatapunos 2019:6-10]. [Tepsbiit
TePMMH («IIPUHIINII AKTUBHOI OPUCAUKIINI») O3HA-
4aeT BO3MOXXHOCTb «...TOCYJApCTBa I'PaK[JAHCTBaA
IPeoaraeMoro IpPecTyIHMKA yCTaHABIMBATDb
YTO/IOBHYIO IOPMCAMKIVIO B OTHOIIEHVM IIOBefe-
HMA CBOMX I'PXHaH 32 PyOeXOM»; TOTZiA KaK BTO-
POt TepMUH («IIPUHIIMII ITACCUBHOI IOPYCAVKIINI» )
O3HAYaeT OCYIIeCTBIeHMe HOPUCAUKINU «...TOCY-
lApCTBOM TPAXJAHCTBA >KEPTBBI IPECTYIIeHN,
COBEpIIECHHOTO He €r0 TPaKJAHMHOM 32 PyOexoM»
[Bonesons 2009:303-323]%.

Ix.P. BarcoH paccmaTpuBas «IIpMHLVII IACCUB-
HOI FOPVUCAVKIINI», OTIPefeNIAeT ero C/IeAYIWIM 00-
PasoM: naccUsHAs WPUCOUKUUSL — ITO BO3MOXKHOCTD
TOCY[APCTBA OCYILIECTBIATb YTONOBHYIO IOPUCAUK-
1110, OCHOBAHHYI0 MCKIIOUNTENbHO HA TIpaXK[aH-
CTBe >KepTBBI, MOofiuepkyBas mpu aroM, uro CIIA
BCET/Ia BBICTYTIA/M C KPUTMKOI «ITaCCUBHOM IOpIC-
IVIKL[VIV», CCBIIAsACh Ha HEOOXOAMMOCTD C/IefjOBAHMA
«KITACCUYeCKMM» HOPMaM MeX/[yHapOIHOro IpaBa
[Watson 1993:2].

[lepBoHaYanbHO IOPUCAMKIMNA TOCYAApPCTBA
pacIpoCTpaHAAaCh TONBKO HAa €ro TeppUTOPUIO
1 ObUIA CBA3aHA C «IIPUHLUIIOM aKTUBHOI IPaBoO-
CyOBEKTHOCTI», TIOCKOJIbKY JiesHVe COBEPILIANOCh
rpaX[laHAMM JJAHHOTO TOCY[lapCTBa, a OT/ENbHO
B YTOJIOBHOM IIpaBe BBIAEJIANNCh IPeCTYIIeHNsA

MEXIyHapOJHOTO XapakTepa (Hampyumep,
patctBo). IlocTermeHHO B IPaBOBOJI Hayke ObLI
chopmynupoBaH mpuHUMIT 3amuTh (protective
principle), Ha OCHOBaHUM KOTOPOTO TOCYHAAPCTBO
MOITIO OCYLIECTBIATb IOPUCAMKIMIO B OTHOLIE-
HMU TeX JeSHMI, KOTOpble 3aTparnBaay Hanbomee
Ba)KHbIe MHTEPEChl TOCYAAPCTBA MM «OKa3bIBAJIN
CyLIeCTBEHHOE BIVISHUE Ha TEPPUTOPUM TOCY-
napcra» (has a substantial effect within a state’s
territory), offHaKO HaHHDII HOJXOJ, IOTYYUI KPU-
TUYECKYIO OLIEHKY B HayKe MeX/[yHapOJZHOTO IIpa-
Ba [Lenhoff 1964:5-23].

IaccusHas wopucoukyus, 1o cMmbicny KoHBeH-
nuu 2024 1., OTHOCUTCA K BO3MOXXHOCTU TOCYAap-
CTBa OCYIIECTB/IATH IIpeC/IeflOBaHNe JIAI B OTHO-
IIEHNY BCeX IPeCTYIICHNIT, COBepIIeHe KOTOPBIX
OBUIO HAIIPaB/IEHO IIPOTHB VIHTEPECOB IPAKJaHIHA
WIM TPaXK[JaH JJAHHOTO rocynapcrsa. JIo HeaBHero
BpeMeHM JJaHHOE VICK/TIoYeHue u3 o6Iero mpasuia
aKTVBHO IPMMEHATIOCHh B IPaXK[JAHCKOM IIpaBe, T.e.
B CHUICTeMe HAIlMOHAJIbHOTO IIpaBa, HO He B CUCTe-
Me MeXJyHapomHoro mpasa. [IofoOHBI IOAXOX
K IOPUCOVKLUN TOCYHApCTBA 3aKpeIIeH B CT. 22
«IOpucpukumsa»?.

HecmoTpss Ha TO YTO NpakTMKa NpUMEHEHUA
«IPMHIMIIA TTACCUBHON IOPUCAVKLMN» — OTHOCH-
TeJIbHO HOBOE sABJIEHJE B MEX/[YHAPOJHOM IIpaBe,
HEKOTOpbIe IOPUCTBI-MEX/[YHAPOJHUKY yTBEPXK/Ia-
0T, YTO OHA MOXKET CTaTh MEXIYHAapOLHBIM OOBI-
4aeM IIPM YCTIOBUM COOTBETCTBUA CYyOBEKTUBHOMY
¥ OOBEKTUBHOMY 3/IEMEHTaM, IIPeJyCMOTPEHHBIM
ct. 38 Craryta MexpyHnapoznsoro cysa OOH [Scher-
Zagier 2024:32].

Komuccueit mexxpynapogunoro npasa OOH B fo-
kmaze 2006 1. yxe OblTa IMpU3HaHAa BO3MOXKHOCTD
CYIeCTBOBAHNA MOZOOHON IOPUCAMKINY TOCYAaAp-
ctBa (passive personality jurisdiction). American
Law Institute’s Restatement Tak)ke mpusHaeT JaH-
HYI0 IPAaKTMKy YacTbl0 MEeXIYHApPOZHOTO IIpaBa,
IpMMEHeHVe KOTOPOJil BMecCTe C TeM JO/DKHO OBbITb
OTPaHNYEHO VICKIIIOUUTEIBHO COBEpIIeHMEM 0C000
TAXKKNUX TPeCTYIUIEHWII, HaIpuMep, TeppopyusMa
[Scher-Zagier 2024:22].

-

2 Affaire du “Lotus”. — Recueil des arréts. Série A. N° 70. Le 7 septembre 1927. URL: https://www.icj- cij.org/public/files/
permanent-court-of-international-justice/serie_A/A_10/30_Lotus_Arret.pdf (accessed date: 10.02.2025).

2 ABTOp MCMONb3yeT ABa TePMUHA: <MPUHLMN aKTUBHON toprcanKLummy» (“active jurisdiction principle”) n «nprHumn nac-
cuBHOW topucankumm» (“passive (personality) jurisdiction principle”).

2 OOH: Pe3sontoums, npuHaTaa NA 24 pnekabpa 2024 r. [no goknagy Tpetbero KomuteTa (A/79/460, n. 15)] 79/243. KoH-
BeHUmA OOH nNpoTus KmbepnpecTynHOCTY; YKpernieHre MeXayHapoaHOro COTpyaHnYecTa B 6opbbe ¢ onpeaeneHHbIMN
NPeCcTynIeHNAMM, COBEPLIAEMbIMM C UCMONb30BaHNEM UHGOPMALIMOHHO-KOMMYHMKALMIOHHbBIX CUCTEM, 1 B OOMeHe fio-
KasaTeflbCTBamMy B 3/1EKTPOHHON Gopme, OTHOCAWMMNCA K cepbe3HbiM npectynneHuam. URL: https://docs.un.org/ru/A/

RES/79/243 (pnata obpalyeHus: 10.02.2025).
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[IpaBonpuMenntenbHaa mnpaxktuka CIIA ce-
TOJHA OTNIMYAETCA OT IIOAXOJa, M3/I0XKEHHOIO
IIx. P. Barconom B 1993 .. CIIIA oTkasanuch OT
BO3PpaKEHNII IPOTUB «IIPUHLINIIA TACCUBHOM 0PUC-
AMKIVM» B OTHOILIEHNY TepPOPUCTIYECKIX IIPECTY-
IIJIEHUIA, HO HE OT BO3Pa)Ke€HMI1 B OTHOLIEHUN B [IpY-
TUX BUJIOB IIPECTYIUIEHNT (3a IIpUMeHeHNe JaHHO
KoHLemnyy BeicTynaeT Takxke K. [ammant [Gallant
2022:441-460]). EBporeiickuM rocygapcTBOM, Ipu-
3HABIIVMM BO3MOXXHOCTDb MCIIONIb30BAHMUSA «IIACCUB-
HOIl IopucAuKLuu», apnsgerca Opannua. C 1975 .
B HallMOHA/IbHOE YTOJIOBHOE 3aKOHOJATE/IbCTBO TO-
CyiapcTBa OBUIO BKIIOUEHO NOJIOXKEHME O BO3MOJXK-
HOCTH OCYILECTB/IEHN IOPUCAUKIUY B OTHOIIEHUN
M060r0  IPeCTyIUIeHNsA, COBEPLIEHHOIO IIPOTHB
rpaxzan rocygapcrsa [Blakesley 1987:938].

[Ipn o6cyxpennn npoekra Konsenumu Kuraii
BBICTYTINJI C UHULIMATUBON pacCMaTpyBaTh BO3MOXK-
HOCTb TOCY[JapCTBa OCYLIECTB/IATh OPUCAUKINIO,
PYKOBOJICTBYACh IPMHIIMIIOM MeCTa BO3HMKHOBeE-
HIUA TOCNIENCTBUI IPECTYNHOro paeAHusA. Erumer
py o6CyxaeHny IpoeKTa KoHBeHIMY IpeIoKIT
UICTIIONIb30BATh TEPMUH «MPAHCHAUUOHAIbHYLE hpe-
CMmynneHus», B OTHOIIEHUM KOTOPBIX Y TOCyhap-
CTBa €CTb IIPABO Ha OCYILECTB/IEHNE IOPUCAUKINH,
T.e. TakKue JiesHNA, KOTOpble BJIEKYT 3a coboil ce-
pbe3HbIe NTOCIEACTBUA B IPYroil cTpaHe. B paMkax
neperoBopHoro mnponecca B OOH Vupusa npenjio-
KM JICIONIb30BaTh IOPUCAMKIINI, OCHOBAaHHYIO
Ha MeCTOHAXOXX/IeH!M [JAHHBIX, a He K/IaCCUYeCKUII
TEPPUTOPHANIBHBI MOLXOf, YTO OBUIO 00YCIOBIIE-
HO HEOOXOIMMOCTDIO YCTAaHOB/IEHNA KOHTPOJIA HaJ
JlAaHHBIMM TPAXKJlJaH BBUJly HEBO3MOXXHOCTM IOJY-
YUTh JOCTYI K TPAHCTPAHMYHDBIM JJAHHBIM Ha OCHO-
Be MLATs™.

Poccua BpicTynmia 3a BOSMOXXHOCTb OCYIIECT-
BJI€HUA TTACCHBHON IOPUCAMKLIMU B CIydae COBep-
IIeHNsA IPECTYIVIEHNI B OTHOMIEHNY I0PUYECKIX
JNL, YYPEXKHEHHBIX WIM MMEIUX IOCTOSAHHOE
IIPeNCTaBUTEILCTBO Ha Tepputopun Poccuiickoin
Depiepanny, a TaKKe B OTHOLIEHUM TOCY/lapCTB
U IPaBUTEIbCTBEHHbBIX OPraHOB. Ec/u monbiTaThes
HOSICHUTD TIORZO0HYI0 aMOphHYI0 (OPMYINPOBKY,

TO MOXXHO copMynImpoBaTh 0OLIMII TOAXOJ;: OCY-
IleCTBJ/IEHNe IACCUBHON HOPUCAMKLMY B OTHOLIE-
HMY JIIOOBIX TIPEeAIoaraeMbIX IPeCTYIIHUKOB WM
Bblflaya BCeX /ML, B OTHOLIEHUM KOTODPBIX MOXKET
OBITb OCYIIleCTB/IEHA IOPUCAMKI.

[TpusHaBas HEOIHO3HAYHOCTD YKA3aHHOTO BbIIIIE
HOJXO/ia, B IOPUVYECKOIT IIPAKTHKe yrKe ObLIN pac-
CMOTpEHBI Jle/la, OCHOBAaHHbIe Ha «IPMHIMIIE ITac-
cuBHOI opucauknym». B CIIIA, Hampumep, akTus-
HO obcyxpaanocy peno Karrmura (Cutting Case),
matupyemoe XIX B. KpaTkoe nsnoxxenne cyTu jena
cocrout B cnepytomem: A.K. Karrunr (rpaxpanun
CIIA) moproToBm/1 Marepuana B T€XacCKON rasere
El Paso, COfiepyKallMil HeJIeCTHbIE OT3bIBbI O MEKCU-
KaHCKOM u3fgatenie O. Menusa. B ganpHerineM MeK-
CMKaHCKO€ IIPaBUTEIbCTBO 3asABUIO O CBOEM IIPaBe
Ha OCyIeCTB/IEHNE IOPUCAMKLINYI B OTHOIIEHNY BCeX
IPeCTYIIEHNI, COBEPLIAEMBbIX IIPOTUB MHTEPECOB
MEKCMKaHIIEeB, 1, 110 BO3BpallleHMM >KypHA/IUCTa
B Mekcuky, eMy ObUIM TIpebsBIeHbl OOBMHEHMS
B kieBete. [paxaanun CIIA 6bU1 HepBOHaYa/IbHO
IPUTOBOPEH K TIOPEMHOMY 3aK/IIOUEHUIO, OfJHAKO
3ateM OCBOOOXIEH B CBA3U C OT3bIBOM J. MepyHa
3asBneHusa. [Moore 1887:125]. .

[TpumepoM NpORO/DKEHMA NPAKTUKM, OCHO-
BaHHOI Ha Cutting Case, aBnsercs apecT B 2021 .
B [TakucraHe >XypHa/lIuCTOB 0 0OBMHEHNIO B COBEP-
IIeHV KMOepIpecTYIIeHNI, XOTS UX eiiCTBYS 3a-
TparuBay TONbKO HEKOTOPbIE NTONUTHYECKIE KOM-
MeHTapuu B VIHTepHeTe™.

C y4eToM pacIIMPUTEIBHOIO TONKOBaHUA YTO-
JIOBHOJ HOPUCAMKLIMYM M MEX/IyHapOJHOTO IpaBa
B II€JIOM B OTCYTCTBME YeTKMX TapaHTUIl U KpuTe-
pueB coOMOfieHNA HOPM IIpaBa, CYLIECTBYET PUCK
IpecnefloBaHNsA CO CTOPOHBI TOCY[ApCTBA MHO-
CTPaHHBIX XXYPHA/INCTOB, 00IeCTBEHHBIX JieATeIeit,
KOTOpbIE MOTYT IPMB/IEKAThCS MO «KMOEPCTaTbAM,
U3NI0XKeHHbIM B KoHBeHIVM mpotus Kubeprpe-
crynHocty 2024 1.

Ha ocHoBe anamms3a Electronic Frontier
Foundation, c1. 6 «CobniofieHne npaB deoBeKa»
Ha IPAKTHMKe MPeJOCTABUT TOCYAPCTBAM CBOOO-
Iy HECTBUI B NPUHATUMN PELIEHUI O TapaHTUAX

30 Mahadik K. Should India vote to adopt the UN cybercrime treaty? Tech policy expert weighs in. - The Indian Express. 2024.

URL:
treaty-9527899/ (accessed date: 10.02.2025).

https://indianexpress.com/article/technology/tech-news-technology/should-india-vote-to-adopt-un-cybercrime-

31 Ad Hoc Committee to Elaborate a Comprehensive International Convention on Countering the Use of Information and
Communications Technologies for Criminal Purposes Sixth session New York, 21 August-1 September 2023. URL: https://

www.unodc.org/documents/Cybercrime/AdHocCommittee/6th_Session/DTC/DTC_rolling_text_01.09.2023_PM.pdf

cessed date: 10.02.2025).

(ac-

32 Committee to protect Journalists: Pakistan authorities detain, investigate journalists Amir Mir and Imran Shafgat. URL:
https://cpj.org/2021/08/pakistan-authorities-detain-investigate-journalists-amir-mir-and-imran-shafgat/ (accessed date:

10.02.2025).
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coOMoieHNsA IpaB 4Ye/ioBeKa. TpeTby rocyfapcTsa
MOTYT AKTMBHO BK/IIOYaTbCA B COTPYJHMYECTBO
IpM OCYILIECTBIGHN) pPAacCIeflOBaHMiI 1O Kubep-
IPEeCTYIIEHUAM U MPOBOJIUTb TAKOBblE COBMECTHO
C 3aIpallMBAKIIMM TOCYAPCTBOM 3a IIpefiena-
MM TEPPUTOPMUIU 3alPALIMBAIOIIETO TIOCYHAPCTBA,
OfIHAKO B TAaKOM C/Iy4Yae BO3HMKAIOT KOJUIU3U-
OHHBIE BOIIPOCHI ¥ Ipo6neMa KOHKYpUpYIOLIei
IOPUCAMKIIN™.

B npaxTuKe cOBpeMeHHBIX MEXIYHAPOIHBIX [10-
TOBOPOB, IIOCBAIIEHHBIX IPECTYIINIEHUAM MEXKYHa-
POJJHOTO XapakTepa, y>Ke IPefyCMOTPEHO OrpaHu-
YeHue IMacCUBHON opucaukumun. Hanpumep, B cT. 2
Kousenuyn OOH o 60pbbe npoTiB HE3aKOHHOTO
060poTa HAPKOTMYECKMX U ICUXOTPOIIHBIX Be-
miecTB 1988 I. comepKUTCA CAEeRyOWMI IPUHLAIL:
«CTOpoHa He OCyIIeCTB/IAeT Ha TEPPUTOPUY [IPYTOit
CropoHbI IOPUCAMKINY ¥ QYHKIMIL, KOTOPBIE BXO-
AT UCK/IIOYMUTENBbHO B KOMIIETEHIIMIO OPTaHOB 3TOM
fipyroit CTOpOHBI B COOTBETCTBUY C €€ HallMOHA/Ib-
HBIM 3aKOHOJATEIbCTBOM» >,

Bonee Toro, ecrt 06paTuThes TekcTy bypamemr-
cxoit kouseHnyuy 2001 r. wm TanauHckoro pyxo-
BoOzicTBa B pepakiyy 2017 1. [Schmitt 2017:51-78],
TO IIPYMEHEHNEe ITACCUBHOI IOPUCAMKLIY OLIeHNBA-
€TCsl KaK BO3MOXKHOE TOJIbKO B OIIpeJle/IeHHbIX CITy-
yaAx (HampyMep, B CIy4ae COBEpIIEHNA TeppOpu-
CTUYECKOTO aKTa).

I pyrum, He MeHee BayKHBIM BOIIPOCOM ABJIAETCA
SKCTPaiNMsA ML, COBEPIIMBIIMX HPeCTYIUIEHNUA.
Kak Oyzer perymmpoBarbcsi JaHHBI BOIPOC, €CIIN
10 HEKOTOPBIM COCTaBaM Bbl/jaya 10 HAIMIOHA/IbHO-
My 3aKOHOJIaTe/IbCTBY HEBO3MOYKHA (HaIpumep, 1o-
TUTUYECKIe IPeCTYI/IeH)s, BOCHHbIE, HAJIOTOBbIe)?

B HoBoit KoHBeHIMM mnomoOHBIE ITOTOXKEHMS
(a MMEHHO IO HA/IOTOBBIM IIPECTYIUIEHNAM) ObLIN
opo6pens! ad referendum (T.e. ¢ BO3MO>KHOCTBIO IIO-
CTIeRyIoLIero ofoOpeHNs rOCYAapCcTBOM). 3a BKIIIO-
YyeHMe NOMUTUYECKMX IPeCTYIIeHMiT B IlepeyeHb
TeX AesTHMII, KOTOpbIe MOTYT IOB/IeYb 32 0601 BbI-
mauy nmuua, BeicTynamy Poccns, Ilakucran n Ypyr-
Bait”. MOXKHO IIPMBECTH ellle OAMH HpyUMep — I 2
cT. 6 KoHBeH1IM, TPOTUB BK/IIOUEHUA KOTOPOIL BbI-
crynan Vpan. B Hell pedb nzer o BO3SMOXKHOM OTKa-
3€ B M&K/TYHaPOJHbIX 3aIIPOCAX Ha IIPeflOCTaB/IeHMe
IIePCOHAJIbHBIX JJAHHBIX B TOM C/Iydae, eClu Cylle-
CTBYeT PUCK IIpecefjoBaHMA IO IOIUTUYECKUM
B3I/IAJjaM, Ha OCHOBaHUM PACOBON, 3THUYECKOI
HPVHAJIOKHOCTH U T.1.%

ITomyMo mpuMeHeHMS «IPUHIUIA ITaCCUBHOM
fopucaukunm», B Kousenumn 2024 1. pAp rocy-
IapcTB (Ipexe BCero, rocyAapcTs — 4ieHoB EBpo-
IEJICKOTO CO03a) BBICTYINMIN C KPUTUKOI CTate,
HOCBALIEHHBIX 3allMTe IEPCOHANbHBIX [JAHHBIX
IIO/Ib30BaTesIel 1 Ja/lbHelIell BOSMOXXHOCTH Tiepe-
fla4yl JTaHHBIX O MIOTEHIVIA/IbHBIX KNOEePIpeCTyITHN-
Kax. [IpaBoBas mosunusa eBpONENCKMX rOCYlapCTB
3aK/II0YaeTCsA B TOM, YTO JAHHbIN MCTOYHMK He II0-
CBsillleH Npo6iieMe 60pbObI C KMOEPIPECTYITHOCTIO
KaK TakKoBOI”. BMecTo 3TOro 1enbio roCyapcTB
OBUIO YCTAaHOBJICHVE 3/IEKTPOHHOI C/IEXKNU 3a KO-
HEYHBIMM IIO/Ib30BATE/IAMM M HaKasaHMe JIUIL 110
coCTaBaM, KOTOpble He IPEeIIOJaraloT HalpAMYIo
ucnonbsopanue VIKT. Ynomsanyrasa panee cr. 23
TaK)Ke OTHOCUTCA K BOIIPOCY 3alMUThl JJAHHBIX, C
OJIHOV CTOPOHBI, U K IIOJTyYeHUIO JJOKa3aTeNbCTB, C
IPYTOJ CTOPOHBI: «3a MCK/II0YEeHMEM CIy4aeB, KOI-
fla B HacToALlell KoHBeHIUM IIpelycCMOTPEHO MHOE,

33 Electronic Frontier Foundation: The UN General Assembly and the Fight against the Cybercrime Treaty. URL: https://
www.eff.org/deeplinks/2024/08/un-general-assembly-and-fight-against-cybercrime-treaty (accessed date: 10.02.2025).

3% OOH: KoHseHumAa OOH o 60pbbe NpoTrB HE3aKOHHOTO 060POTa HAPKOTUYECKIX U MCUXOTPONHbBIX BelecTs 1988 . URL:
https://www.unodc.org/pdf/convention_1988_ru.pdf (aata obpaweHus: 10.02.2025).

% Ad Hoc Committee to Elaborate a Comprehensive International Convention on Countering the Use of Information and
Communications Technologies for Criminal Purposes Fifth session Vienna, 11-21 April 2023 Consolidated negotiating
document on the preamble, the provisions on international cooperation, preventive measures, technical assistance and
the mechanism of implementation and the final provisions of a comprehensive international convention on countering
the use of information and communications technologies for criminal purposes. URL: https://www.unodc.org/documents/
Cybercrime/AdHocCommittee/5th_session/Documents/CND_2_-_21.04.2023.pdf (accessed date: 10.02.2025).

36«HuuTO B HacTosLel KOHBEHLMM He TONKYeTCA Kak JorycKalollee nofasfeHne Nnpas YeloBeKa WM OCHOBHbIX CBO-
60p, BKNtoYas npasa, Kacatolmecs cBO60AbI BbIPaXKEHNS, COBECTU, MHEHWIA, PENNTN UMK YOEXAEeHUIA, MUPHBIX COBpaHuii
1 06beAVHEHWIA, B COOTBETCTBMM C MPUMEHMMBIM HOPMaMn MEXAYHApO4HOro npasa npas YenoBeka» (OOH: Pesonio-
una, npuHaTada A 24 nekabpa 2024 r. [no poknapy Tpetbero komuTeTa (A/79/460, n. 15)] 79/243. KonseHuua OOH npo-
TVB KMGEepnpecTynHOCTY; YKpenneHne MexXayHapoaHoro COTpyAHNYeCTBa B 6opbbe ¢ onpeaeneHHbIMY NPecTynieHus-
MV, COBEPLIAEMbIMY C UCMONb30BaHNEM NHGOPMALMOHHO-KOMMYHMKALMOHHBIX CUCTEM, U B 0OMeHe AoKa3aTenbCcTBamu
B 3/1eKTPOHHON HOpMe, OTHOCALMMMCA K cepbe3HbiM npecTtyrneHuam. URL: https://docs.un.org/ru/A/RES/79/243 (pata
o6patieHus: 10.02.2025)).

37 Hassan T. Upcoming Cybercrime Treaty will be Nothing but Trouble. - Human Rights Watch. 2024. URL: https://www.hrw.
org/news/2024/08/07/upcoming-cybercrime-treaty-will-be-nothing-trouble (accessed date: 10.02.2025).
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0.4 WrognHa

Kaxgoe [ocyaapcTBO-y4acTHUK IPYMEHAET IIOTHO-
MOYMA U ITPOLEAYPbI, YKa3aHHbIE B TYHKTE 1 HACTOA-
1Ielf CTaTby, B OTHOIIEHNN: a) YTOIOBHBIX IIPABOHA-
PyLIEHNUIT, IPY3HAHHBIX TAKOBBIMU B COOTBETCTBUM
¢ Hacrosuert Kousennyeit; b) apyrux yromoBHbIX
IPaBOHAPYIIEHNIT, COBEPIICHHBIX C IIOMOIIBIO VIH-
(bOopMaIMOHHO-KOMMYHMKAL[IOHHOII CUCTEMBI;
u ¢) cbopa OKa3aTeNbCTB B NEKTPOHHOI popMe,
OTHOCAIINXCA K N0O0MY yrOIOBHOMY IPaBOHApy-
meHnio». IIpeanoxkeHne HEKOTOPHIX OOIIeCTBEH-
HbIX OPTaHM3aLNIl, 3aHVMAIOIVIXCA BOIIPOCAMU 3a-
IIUTBHI IIPAB YeI0BEKa, 3aK/I0Ya/IOCh B TOM, YTOOBI
BHeCTH B I “b” m “C” ykasaHue Ha BO3MOXXHOCTD
HOJTy4eHNs JaHHBIX TOJIBKO B CTy4yae Ha/M4uA ce-
Pbe3HBIX OCHOBAHMII IIOJIaraTh, YTO MPECTYIUIEHNE
HOCUT «CepbesHblil Xapaktep»**. be3ycnoBHo, mepe-
laTh JAaHHble MOXXHO OyeT B C/y4yae COBEpIIEeHMsA
VIMEHHO TOJOOHOI KaTeropuy mpecTyIieHnit («ce-
Pbe3HBIX» COITIaCHO TepMuHonoruu KouBenumm),
T.e. CPOK HaKa3aHMA IO KOTOPBIM IO BHYTPEHHEMY
3aKOHOJ]ATEIbCTBY COCTAB/IAET OT YeTbIPeX JIeT 1
BBILIIE, OIHAKO B Ja/IbHeiIIIeM (HaIpuMep, Ipy pas-
paboTKe TOMOMHNUTENIBHBIX IIPOTOKOMOB) OBUIO ObI
11e71eC000pa3HO MOBBICUTD YPOBEHb TapaHTUIl Ay
JINL, OCYILeCTB/IAILINX CBOK IeATEIbHOCTD B VIH-
TepHeTe (6710TepBl, XXYPHAMUCTDI, 00IIeCTBEHHbIE
IesATeNn).

5. 3axmroueHue

[TopBoas MTOr M3/IOKEHHOMY BBIIIE, CHIELyeT
IIOIBITATHCS OLIEHUTD UTOIU «KNOEPHOPMOTBOpYe-
cTBa» rocypapcTs — ywieHos OOH.

C 0fiHOII CTOPOHBI, HA YHMBEPCA/IbHOM YPOBHE
ObUI BIIEpBble IIOATOTOBJIEH ¥ IIPVHAT JOKYMEHT,
KOTOPBIII HampaB/ieH Ha 60pbOy ¢ KubeprpecTyI-
HocTblo. C [IPYroii CTOpPOHBI, Befyliee 3HAaYeHMNeE
roCyflapcTBa B KUOEPHPOCTPAHCTBE IIOCTENIEHHO
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% Hassan T. Op. cit..
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HUY BO3MOXHOCTM TipefcTaButh B OOH pna pac-
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Hy ucnonb3oBanys KoHBeHIMM npoTuB Kubeprpe-
crynHocTu 2024 I. B Lie/IAX 3alINTBI, IIPEX/Ie BCETO,
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KUBEPBE3OIMNACHOCTb N CYBEPEHUTET
B KUBEPMPOCTPAHCTBE:

BbI3OBbl U NMEPCMNEKTUBDI
MEXAOYHAPOAHOIO MPABA

BBEJEHME. Cmamvsa nocesauieHa aHanu3y KoH-
uenuuu «kubepcysepeHumema» Kax co60KynHoCmu
HOPUOUHECKUX NpemeH3uti U MexaHusmos, nocpeo-
CMBOM KOMOPbIX 20CY0apcmeéa cmpemamcs obe-
cnedumy KOHMPOMb U 3AULUIMY C80UX UHIMEPEecos
8 uugposoii cgepe. Ha ¢one cmpemumenvrozo
PA3BUMUS  UHPOPMAUUOHHO-KOMMY HUKAUUOHHDIX
MexHOnoeutl,  MPAHCHAUUOHATILHO20 — Xapakme-
pa Kubepnpocmpancmea u omcymcmeus eOuHbvlx
MENOYHAPOOHBIX HOPM  YCUNIUBAIOMCS OUCKYCCUU
0 NPUMEHUMOCIU KIACCUMECK020 NOHAMUS 20CY-
dapcmeeHHo20 cysepeHumema x Uudposoii cpede.
Paccmampusaiomcs  pasnuuHvle 100x00bl  20Cy-
dapcme (Poccus, Kumati, CIIA, cmpanvr Esponeti-
ckozo coto3a (Oanee — EC) u 0p.) K peeynuposanuto
Kubepnpocmpancmea, — NoO4epKUBACICA — POCI
3HaueHus: Kubepbe3onacHocmu 6 meisoyHapooHoM
npase, AHAIUSUPYEMCS POTb MeHOYHAPOOHDIX Oped-
Husayuil (exnwouas Opeanusavuto O6veouHeHHbIX
Hayus (0anee - OOH)) u kntouesvix 00KymeHmMo8,
makux kaxk « Tannuntckoe pyxosodcmeo 2.0.

MATEPUAIJIBI I METOMBI. Vccredosarue oc-
HOBAHO HA KA4eCINBEHHOM AHATIU3e HAYYHOU Tume-
pamypul, mex0yHaApoOHO-npasosuix axmos (Yemas
OOH, pewerust Mexcoynapooroeo cyoa OOH, dok-
MpUHanvHovle 00KYMEHMbL), HAUUOHATLHbIX CpPa-
meeuti 8 obnacmu xubepbesonactocmu (Poccuu,
CIIIA, Kumas u 0p.), a makice cpasHUmenvHoOM u3-
YHeHUU NPAKMUK U No3uuuil eocyoapcme 6 cepe
kubepcyseperumema. Vicnonv3osanuco obuseHayH-
Hble U YACHOHAYYHble Memo0bl NO3SHAHUA: AHANU3

Moscow Journal of International Law - 1 - 2025

U CUHMe3, CUCMEMHYILL U CPABHUMEILHO-NPABO6OT
100x00, N036807AIOULUE BbIABUMD NPABOBblE NPODe-
bl U NPOMUBOPEUUS 6 PeyIUPOSaAHUU UUPPOBOTE
cpeovl.

PE3YJIBTATBI MUICCIIEDOBAHWS. IIposeden-
HbLll AHANU3 NOKA3bL8Aem, 4o 20Cy0apcmea ece
bornee CMpPeMAMCA NPOEUUPOBAMb KNACCUHECKUTL
cysepeHumem Ha KUbepnpocmpancmeo, paseusas
HAUUOHATILHOE 3AKOHOO0AMENbCMeo U POopMUpPys
camocmosimesnvHole KUOepropucouKyuu. Ima mem-
OeHUUS OMPaxcaemcs 8 Cmpamezusx U O0OKMpPUHAxX
psda cmpan (Kumaii, Poccust), komopuie noimarom-
¢ 0becneuumv KOHMPONb HAO C60UM CeZMEHINOM
unmeprema. OOHOBPeMEHHO COXPAHAEMC NPOMU-
sopeuue Mex0y 20cy0apcmeamu, BbiICynarvuuUMu
3a OMKPLIMOCMb U c60000HOe PYHKUUOHUPOBAHUE
cemu (CIIA, cmpanvt EC), u memu, kmo cuuma-
em NpUoOpUMemHovIM yKpensieHue HAUUOHATLHOZO
KOHmMponsa 6 yugdposoli cepe. BoviasneHo, umo Ha
npaxkmuke 20cyoapcmeam mpyoHo 00cmuts eouHo-
20 NOHUMAHUS 2PaHul, 00NYCMUMO20 6Meulamerns-
cmea u Macuimabos npasomMepHozo NPUMeHeHUs
NPUHUUNG HeeMeuamenvcmea U cyéepeHumema
8 Kubeponepayusx.

OBCYKXIEHUA U BDBIBOIADbL. Ananus ceu-
demenvcmeyem o0 Npasosoil HeonpedereHHOCHU
6 onpedeneHuu Kubeponepayuil, HAPYWAULUX CY-
sepeHumem, a makxe 6 Kéanupuxauuu Kubepui-
NUOHANA U KUOGEPAMAaK HU3KOLU UHIMEHCUBHOCIU.
B pamkax OOH u cneyuanvHoix epynn sKcnepmnos
(GGE, OEWG) sedemcs paboma no coenacosanuo
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100x0008, 00HAKO eOUHDILL YHUBEPCATIbHBLLL MeXa-
HU3M noka He evipaboman. Haubonee ocmpoie npo-
mMusopeduss KAcaomcs NPUSHAHUS CysepeHUmema
8 UUPposoii chepe Kax camocmosmenvHoLl HOPMbL
MeHOYHAPOOHO20 NPABA U YCMAHOB/IEHUS HernKUX
Kkpumepues donycmumocmu Kubeponepavuii. s
1peo0osieHUsT NPABOBLIX NPOOeNos U CHUMNEHUS Pu-
CKA KOHPUKMO8 HE0OX00UMO PopmMUposamv yHu-
8epcanvHole NPUHUUNDL, YHUMbIEAIOU4UE CNEUUPUKY
Kubepnpocmpancmea, a maxice yemyonsimo mexicoy-
HApoOHOe COMPYOHU1eCteo, 6 MOM Uucie 6 0ona-
cmu obmeHa uHpopmayueli U 6vipabomxu mexa-
HU3MO8 BbICMPO20 Peazuposanusi Ha Kubepyzposol.

DOI: https://doi.org/10.24833/0869-0049-2025-1-125-137

Constantin C. LAZARI

KITFOUYEBBIE CJIOBA: xubepcysepenumem, me-
0yHapooHoe npaso, Kubepbe3onacHocmv, Kubep-
npocmpancmeo, KubepunuoHax, cyeepeHumen,
ungopmayuornas 6esonactocmv, OOH, Hayuo-
HasbHble cmpamezuu

I OUTUPOBAHMA: Jlasapp K.K. 2025.
KnbepbesonacHocTp 1 CyBepeHMTET B Kubep-
IPOCTPAHCTBE: BBI3OBBI M IHEPCIIEKTUBBI MEX[Y-
HAPOJHOTO TIpaBa. — MOocKOBCKULL HYpHAT mexnOy-
Hapoonozo npasa. Ne 1. C. 125-137. DOL: https://
doi.org/10.24833/0869-0049-2025-1-125-137

Aemop 3asensem 06 omcymcmeuu KOHPAUKMA
unmepecos.

Research article

UDC: 341.6

Received 11 November 2024
Approved 25 February 2025

Federal State Educational Public Institution of Higher Education
“Diplomatic Academy of the Ministry of Foreign Affairs of the Russian Federation”
53/2, bld. 1, Ostozhenka St., Moscow, Russian Federation, 119021

lazariconstantin@yandex.ru
ORCID: 0009-0008-4763-1922

CYBERSECURITY

AND SOVEREIGNTY IN CYBERSPACE:
CHALLENGES AND PROSPECTS
OF INTERNATIONAL LAW

INTRODUCTION. This article explores the concept
of ‘cyber sovereignty”, understood as the set of legal
claims and mechanisms through which states seek to
control and protect their interests in the digital do-
main. Amid the rapid development of information
and communication technologies, the transnational
nature of cyberspace, and the lack of unified interna-
tional norms, debates on the applicability of classical
state sovereignty to the digital realm are intensifying.
The paper examines various approaches taken by dif-
ferent countries (Russia, China, the United States, EU
member states, etc.) in regulating cyberspace, high-
lighting the growing importance of cybersecurity in
international law, and analyzing the role of

126

international organizations (including the UN) and
key documents such as the Tallinn Manual 2.0.
MATERIALS AND METHODS. The study is based
on a qualitative analysis of academic literature, inter-
national legal instruments (UN Charter, International
Court of Justice rulings, doctrinal documents), nation-
al cybersecurity strategies (Russia, the USA, China,
among others), and a comparative examination of
state practices and positions regarding cyber sover-
eignty. General and specific scientific methods - anal-
ysis and synthesis, systematic and comparative-legal
approaches - were employed to identify legal gaps and
contradictions in the regulation of the digital
environment.
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RESULTS. The analysis shows that states increasingly
aim to extend the concept of classical sovereignty to
cyberspace by developing national legislation and cre-
ating independent cyber jurisdictions. This trend is
reflected in the strategies and doctrines of several
countries (China, Russia), which seek to control their
segment of the internet. At the same time, a rift re-
mains between states that advocate for an open and
free internet (the USA, EU states) and those that pri-
oritize strengthening national control over the digital
sphere. In practice, it is difficult for states to reach con-
sensus on the permissible scope of intervention and the
application of the principles of non-intervention and
sovereignty in cyber operations.

DISCUSSION AND CONCLUSIONS. The analysis
reveals legal uncertainty in defining what kinds of cy-
ber operations violate sovereignty, as well as in the cat-
egorization of cyber espionage and low intensity cy-
berattacks. The UN and its specialized expert groups
(GGE, OEWG) are working on harmonizing ap-
proaches; however, no single universal mechanism has
yet been established. The most acute controversies

BBenenne

CrpemurenbHOe pa3BuTue MHGOPMAIVOHHO-
KOMMYHMKAIIVIOHHBIX TEXHOJIOTMII 3a MOC/IefHME
JleCATUIETUA TIPUBEIO K BO3SHUKHOBEHUIO HOBOTO
IPOCTPAHCTBA B3aMMOJIENICTBIUA — KMOepPIIpOoCTpaH-
CTBa. OTa BUPTYa/bHas Cpefja CTaa HeOThEM/IEMOI]
4aCcThI0 COBPEMEHHOM >KM3HY, OKa3blBasi 3HAYNTEIIb-
HO€ BJMAHME Ha 3KOHOMUKY, IIONUTUKY, KYIBTYpY
U THOBCefHEeBHOe oOmjeHyue. B poccumiickoit Hayuy-
HOIl TPafiyiLi) eMy HepefKo COOTBETCTBYeT 6oiee
IIVPOKOe TIOHATVE «MH(OPMALMOHHOE IPOCTPaH-
CTBO», BK/IIOYAlOIlee He TONbKO TEXHOTOTMYECKYIO
MHPPACTPYKTYPY, HO M COLMATbLHO-IIPABOBbIE OT-
HomeHyA. B HacTosAmelt cTaTbe Mbl 6yfieM MCIONb-
30BaTb TePMUH «KMOEPIPOCTPAHCTBO», TIOCKOIBKY
OH 3aKpeIUIeH B K/II0YeBbIX MeX/[yHapOJHBIX JIC-
TOYHMKAX, TaKUX Kak «Ta/lmHHCKOe PYKOBOJ-
ctBO 2.0»' 1 moxmager OOH? OpgHako 3TO He 03Ha-
4aeT, YTO Mbl OTPAHMYMBAEM €r0 MCKIIOUUTEIHbHO

concern recognizing sovereignty in the digital sphere
as a distinct norm of international law and establish-
ing clear criteria for legitimate cyber operations. Over-
coming legal gaps and reducing the risk of conflict re-
quire the development of universal principles that ac-
count for the unique characteristics of cyberspace, as
well as the deepening of international cooperation,
including the exchange of information and the crea-
tion of rapid response mechanisms to cyber threats.

KEYWORDS: cyber sovereignty, international law,
cybersecurity, cyberspace, cyber espionage, sovereign-
ty, information security, United Nations, national
strategies
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TeXHOJIOTMYeCKUM acliekToM. HampoTus, mMbl npu-
3HaeM, 4TO KuOepIpoCTPaHCTBO BK/IIOYAeT B cebs
U COIMa/IbHble KOMIIOHEHTBI, CBSI3aHHbIE C 0OMEHOM
uHbOopMaIeil 1 B3auMOJeICTBUEM JIIOiell, HO, CTIe-
Iyd TPUHATON MEXYHapOJHO! TepMMUHOIOTUM,
HpUAEPKUBaeMCs JAHHOTO 0003HaYeHMs.
Pasnmuumsa B TepMUHONOTMM MOTYT BIUATDH
Ha [UCKYCCUM O TOM, B KaKOll Mepe rOCyHZapCTBO
CIIOCOOHO (M MO/DKHO JIM) OCYLIECTBJIATH CBOIO
BJIACTD U 3ALIMTY HALMOHA/IbHBIX HTEPECOB B INQ-
poBoii cpenie. B To ke Bpems nudposas apa HeceT
He TOJIbKO IIPEeUMYILeCTBa, HO 1 Cepbe3Hble BbI3OBBI,
CBs3aHHBIE C 0becIiedeHneM 0e30IIaCHOCTY 1 pery-
JIMpPOBaHMEeM OTHOLIEHNIT B KNOEPIIPOCTPAHCTBE.
OpyH 13 IeHTPaJTbHBIX BOIPOCOB, CTOSALINX
nepes MeXJYHApPOZHBIM COOOIIECTBOM, — IIpU-
MEHUMOCTb TPafMIMOHHOTO HOHATUA TOCyAap-
CTBEHHOTO CYBEpeHUTeTa K KIOepIpOCTPaHCTBY.
B xmaccuyeckoM IOHMMAaHUU CyBEepeHUTET TOCy-
JlapcTBa OCHOBaH Ha TePPUTOPUANIbHBIX I'PaHMIlAX
U KOHTPOJIe HaJ| HacesleHneM 1 pecypcamu. OgHako

' PykoBopncTBo TannvHH 2.0 No MexayHapoaHoMy npaBy, NpYMeHUMOMY K Knbeponepauuam. Cambridge University Press,

2017.562 c.

2 OOH: meeTca B BAy [loknag rpynnbl NpaBuTeNbCTBeHHbIX 3KkcnepToB OOH A/68/98 (2013), Joknag rpynmbl npasu-
TenbCTBEHHbIX 3KcnepTtoB OOH A/70/174 (2015), a Takxe MTorosbiii goknag Pabouein rpynnbl oTKpbiToro coctaBa OOH

(2021).
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K1OepIIPOCTPAHCTBO O CBOEIl IMPMpPOJe TPAHCHA-
IIJIOHAJIbHO, He OTpaHNyYeHo GusIIecKuMu pybexa-
MM, YTO 3aTPyAHAET IPYMEHEHNUEe CYIeCTBYIOLINX
HOPM MEX/YHApOJHOTO IpaBa K €ro peryInpoBa-
HMIO U TpebyeT HOBBIX IOAXOIOB.

B pmanHOII paboTe mop «KnbepcyBepeHUTETOM
HOHVMAEeTCA COBOKYITHOCTb IOPUJMYECKMX IIpe-
TEH3UI1 ¥ MEXaHU3MOB, IIOCPEICTBOM KOTOPBIX TO-
CYapCTBO CTPEMUTCS 00eCIeunTb KOHTPOIb 1 3a-
IUTY CBOMX MHTepecoB B 1udposoii chepe. Takne
MeXaHM3Mbl BK/IIOYAIOT HALIOHAIbHOE PEery/IipoBa-
HIe MHTepHeT-MHPPACTPYKTYPBI, 3aKOHBI 00 06pa-
6oTke JaHHBIX U KubepbezomacHocTn. Hekoropsie
VICCTIENOBATENY, B TOM YIC/IE POCCUIICKIE M KUTAll-
CKUe, WCIIONB3YIOT TEPMUH «MH(OPMALMOHHDII
CyBEepeHWUTeT», aKLEeHTUPYs BHMUMaHMe Ha Oornee
IIMPOKOM IIOHMMaHMVM MH(OPMAILMOHHOTO IIPO-
crpancTBa [[Janenpsan 2020a]’. OnHako, y4nuThIBas
crennpuKy MeXIyHApOLHBIX AMCKYCCUIL, B CTAaTbe
COXPAHSETCS TEPMUH «KIOepCyBepeHnTeT», TaK
KaK OH yaie puUrypupyer B I7106a/1bHOM KOHTEKCTe
(OOH, TannnHHCKOE pYKOBOJCTBO, 3aIlajiHasl HAy4-
Hasl JINTepaTypa).

OtcyTcTBUE €OMHBIX MEXIYHAPOIHBIX HOPM
U pasnmuye MOAXONOB K KMOepCyBepeHUTeTy cpe-
IV TOCYHApCTB CO3[jAl0T IIPaBOBbIE MPOOENbI, OC-
noxHswIye 3pQPEeKTUBHOE peryInpoBaHye Ku-
6eprnpoctpanctBa. Onguu crpansr (Poccus, Knrait)
HaCTaMBaIOT Ha PACIIMPEHUV TIOHATHUA CyBepeHMU-
TeTa Ha LUPPOBYI cepy, CTpeMsach YCTaHOBUTD
KOHTPO/Ib HaJl HAIL[VIOHAJIbHBIMM CErMEHTaMM MJH-
TepHeTa M 3alUTUTb KPUTUYECKU BaXKHbIe MHPOP-
ManyonHble pecypcsl. [pyrue (CIIA, crpans EC)
BBICTYNIAIOT 32 COXPaHEHMe OTKPBITOIO ¥ CBOOOJ-
HOTO KIOEpIpPOCTPAHCTBA, OMACAACD, YTO YCUIEHME
TOCYapCTBEHHOTO KOHTPOJIA IIpUBEHET K OrpaHM-
YEeHMIO CBOOOJ] U HAPYILIEHUIO IIPAB YeI0BEKa.

AKTYa/IbHOCTD TeMbI 00YC/IOB/IEHA He TOJIbKO Te-
OpeTMYeCKMMU IPOTUBOPEUVAMY, HO M IIpaKTHye-
ckumu BbI3oBaMu. Knbepyrpossl Bee yaiie 3aTpariu-
BAaIOT KPUTHYECKYIO MHPPACTPYKTYPY, PMHAHCOBBIE
CUCTEeMBI U HaL[MOHA/IbHYI0 Ge3omacHOCTh [[openmk

2021a:32]. OTCcyTCTBME eAMHBIX HOAXOM0B MOPOXK-
flaeT HeOlpeNieleHHOCTD:

- YTO CYMTAaTh HapyLIEHUeM CyBepeHUTeTa
B CIy4ae KubepaTaku?

- Ifie IPOXOAUT TPaHb MEXHY JeIUTUMHBIM
cO0poM pa3BelJaHHBIX ¥ HEHONYCTMMBIM Kubep-
IIIMOHAXKEM?

- KaKOBbI KpUTEpPMM JOIYCTMMOTO TOCYAap-
CTBEHHOTO BMeIlIaTe/bCTBa B IPOBYI0 chepy Apy-
TUX CTpaH?

IIpoGenbl B MPaBOBOM PETYIMPOBAHUM CTAHO-
BSITCSL TIPUYMHOI KOH(IMKTOB M B3aMMHBIX 00BU-
HEHNIT, 0COOEHHO eC/M OJHO TOCYHapCTBO He IIpH-
3HaeT 3a JPYIMM IIpaBa Ha BMEILIATelbCTBO B €ro0
CeTH.

Lenp maHHON CTaTby — aHAIN3 COBPEMEHHbBIX
HOJXOZI0B K KNOepCyBepeHNUTETYy, M3y4eHue II0-
3ULNI TOCYJApCTB M MEXIYHApOJHBIX OpraHu3a-
IMIA, @ TAKXKe OLleHKA MepCIeKTUB MeXAYHaPOIHO-
IPaBOBOTO PETyIMPOBAHNUA KMOEPIPOCTPAHCTBA.
Ocoboe BHUMMaHMe yfenAeTcs afjalTaluyl Kac-
CIYeCKUX IPUHLVIIOB CyBepeHuTeTa K LUPPOBOIL
peasbHOCTM ¥ BBIABJICHUIO ILIATOB, HEOOXONVMBIX
mnisa popmupoBanys 9((GEKTUBHBIX MeXaHU3MOB
perymmpoBaHus.

Merononornyecku MCCAefOBaHNME  OCHOBAHO
Ha Ka4yeCTBEHHOM aHa/u3e, BKIIOYAIOIEM JOKTPU-
Ha/IbHBII IIOJXOJ, I CPABHUTE/IBHOE MI3y4eHIe MeX-
IlyHapOJ{HBIX IIPAKTHK. B pabore paccMaTpuBaoTcs:

- KII0YeBble MEX/YHapOJHO-IIPaBOBbIE NIO-
KyMeHThI (BKmovyas Ycras OOH n peurennsa Mex-
nyHapogHoro cyga OOHY);

- crparermyu Begymux rocymapcts (Poccus,
CIIIA, Knrait) B cdhepe kubepbezonacHoCTI;

- pomb  MEXJYHAapOSHBIX  OpraHU3ALVIl
B IIPEOfIO/IeHN IPABOBbIX IP0o6eoB u GpopmMupo-
BaHVM HOBBIX HOPM.

Takum 06pasoM, JaHHAA CTAThS CTPEMUTCH TIPO-
aHa/IM3MPOBATD CYI[eCTBYOLIVE KOHIETIVN K1bep-
CyBEpEeHNTETa, BBIABUTD K/IIOUeBbIe POTUBOpPEUNs
VI TIPEJIOXKNTD BO3MOXKHBIE ITYTU aJaITaliy MeX-
JlyHapOJJHOTO ITpaBa K BbI30BaM L1I)POBOII SIOXIL.

3 MuHMCTEPCTBO MHOCTPaHHbIX Aen Kntaickoin HapopHoi Pecnybnvku: MexpayHapoaHasa cTpaTerna CoTpyAHUYecTBa

B KnbepnpocTtpaHcTee (MapT 2017 1.)

4 MC OOH: PewweHus no genam «BoeHHble 1 napaBoeHHble AencTBMA B HMKaparya n npotus Hee (1986)», «[leno nponmea
Kopdy (1949)», «C.C. Jlotyc (DpaHuma npotus Typuum) (1927)», «[eno o agepHbIxX ncnbitaHnax (1974)» n gp.

> Cm., Hanp., lokTpuHa nHGopmaumoHHon 6e3onacHocTn Poccuiickon Oefiepaumy, yTB. YKazom MNpesnpeHta PO ot 5 ge-
Kabps 2016 1. N2 646; MexayHapofHas cTpaTerusa CoTpyAHUYeCTBa B KnbepnpoctpaHctae (MapT 2017 r.); MexxayHapoaHas
cTpaterusa KnbepnpoctpaHctaa. benbiin gom CLUA (main 2011 r.); 3akoH CLOUD (Clarifying Lawful Overseas Use of Data Act,

2018 r.); PykoBoACTBO MO BefleHM0 BOWHbI (MoHb 2015 T.).
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1. Kubep6e3omacHOCTp M POCT 3HAUYEHUS
KnbepcyBepeHureTa

B Hay4HOII TuTEpaType CYLIeCTBYET MHOXECTBO
omnpenenennit  KubeprpoctpancTsa. Hampumep,
IL.E. lobpuHCcKas oTMedaeT, YTo «K1OepIpocTpaH-
CTBO — 3TO OCOOBI/I TUI IPOCTPAHCTBA, BO3HMKA-
IOIVMIT B pe3y/bTaTe pasBUTHA MHQPOPMALMOHHO-
KOMMYHMKAIVOHHBIX TexHoorni» [[lobpuHckas
2018:59]. B mpyrom uccnegosanun M.B. Murynesa
KIOEPIPOCTPAHCTBO OIpefeNAeTcss KaK «BCeMUp-
Has cucreMa B MHQOPMAIVIOHHON Cpefie, COCTOs-
Ias U3 B3aMMO3aBICHMOIL CeTU MHPOPMALMOHHO-
KOMMYHUKAIMIOHHBIX MHQPACTPYKTYp, BKIKYasA
MHTEpHET, TeJIeKOMMYHUKAIVIOHHbIE CETH, KOM-
IbIOTEPHBIE CUCTEMBl ¥ BCTPOEHHbIE IIPOLECCOPDI
M KOHTpO/UIepbl» [Murynesa 2018:43].

B pamkax faHHOTrO ¥CCIefoBaHMA IO, Kubep-
IPOCTPAHCTBOM HOHMMAETCA I00abHasA CHCTeMa
B3aJIMOCBS3aHHBIX MH(POPMAIMOHHBIX TEXHOIOTHIA,
obecreynBaONIMX 0OMEH JaHHBIMU U KOMMYHMKa-
LVI10 MEX]TY MI0JbMI 110 BceMy Mupy. OffHaKo KiTrode-
BOJ1 BOIIPOC, CBA3aHHDIII C €r0 IPABOBbIM CTaTyCOM
U PeTyMpPOBaHMeM B MEX/[yHapOJIHOM IIpaBe, OCTa-
€TCSl OTKPBITBIM, YTO MOPOXKAAET MHOTOUMCIEHHbIE
JICKYCCUU Cpefiyt Y4eHbIX ¥ mpakTukoB [Mueller
2010:100]. [Tpu aTOM HEKOTOPBIE CCTIEROBATENI OT-
MeYaloT, 4TO HEOJHOPOZHOCTD KMOEPIPOCTPAHCTBA
OCTIOXHSAET POPMIPOBAHIE YHUBEPCATILHBIX HOPM,
IIOCKOJIbKY OHO BBIXOJMT 32 K/IacCU4ecKue Tocyap-
crBeHHble rpanuibl [Hathaway, Crootof, Levitz, Nix,
Nowlan, Perdue, Spiegel 2012:820].

[TeppoHavabHO KNOEPHIPOCTPAHCTBO paccMa-
TPMBA/IOCh KaK o0llee JOCTOAHME Yel0BeYecTBa
(res communis omnium), aHAJIOTUYHO OTKPHITOMY
MOpIo WK KocMocy. Takoil mofxop, NCK/II0Yal BO3-
MO>KHOCTb €r0 IIPUCBOEHMSA OT/IeNIbHBIMM TOCY/ap-
CTBaMM ¥ IIPEeJIIOJIaTaJl, YTO YIIpaB/ieHne KubepIpo-
CTPaHCTBOM [IO/DKHO OCYIIECTB/IATbCA Ha OCHOBE
MEX/YHAPOJHbIX COITIALIEHUI M KOJNJIEKTMBHOIO
perynmupoanus [[Janenpsau 20206:263].

B wactuoctu, [.P. JIxomcon u J[.I. Iloct
YTBEP>KZa/IN, YTO KMOEPIPOCTPAHCTBO BBIXOAUT 32
PaMKI TePPUTOPMAIbHBIX TPAHUIL U JIOMKHO Pery-
NMPOBAaTbCsA 4epe3 MHOTOCTOPOHHNME MeXaHU3MbI,
a He oTmenbHBIMK rocymapcrBamu [Johnson, Post
1996:1390]. DTa KOHLENLMA OCHOBBIBAIACH HA Jie-
LIeHTPa/IM30BaHHOI TIpUpOfie KNMOepIpoCTPaHCTBa,
TEXHOJIOTMYECKOI apXUTEKTYpe MHTEPHETA U CIOX-
HOCTU IPUMEHEHMA K HeMY TPaJMLMOHHBIX MeXa-
HJ3MOB T€PPUTOPUAIBHOTO KOHTPOJIA.

Moscow Journal of International Law - 1 - 2025

OpHako JaHHOe TIpeACTaBlIeHME OKa3aloCh
HEJOCTATOYHBIM /I OIMCAHNUSA PeabHOI CTPYKTY-
pBI yIpaBieHNsA KubeprnpocTpaHcTBoM. B oTmine
ot JJoroBopa 06 AntapkTike (1959) nmu JJoroBopa
O IPVMHIUIIAX AeATeNTbHOCTU TOCYAPCTB MO MCCIIe-
JIOBAaHMIO J MCIOTb30BAaHUIO KOCMMYECKOTO IIPO-
CTPaHCTBa, BKIW04asA JIyHy u ipyrye HeOecHble Tena
(1967), musBecTHOrO Kak JloroBop o KocMoce, KO-
TOpble PEryIMpyIOT MCIONb30BaHME MPOCTPAHCTB
00111ero M10Ib30BaAHS, KOEPIPOCTPAHCTBO He MOf-
HajiaeT IOf, [ieMICTBUE eIVHOTO MEX[YHapOJHOTO
COIJIAIIEHMsA, YTO CO3JaeT IIPaBOBOIl BaKyyM I 3a-
TPYAHSAET pa3pabOTKy YHMBEPCAIbHBIX HOPM pery-
nupoBaHys LuPpoBoii chepsl.

Co BpeMeHeM ujes KMOepIpoCcTPaHCTBA KaK res
communis cTana IojBeprarbcs Kpuruke. Ha mpak-
TUKe €ro yIpaBjIeHNe OKa3aloCh CKOHIEHTPYPO-
BaHHBIM B PyKax OT/E/bHBIX CTPYKTyp. KitoueBbie
OpraHU3aLVH, ONpele/AIe TeXHIIeCKIe 1 afi-
MUHUCTPATMBHbIE aCIeKTbl MHTEpPHeTa, TaKye Kak
ICANN (Internet Corporation for Assigned Names
and Numbers) u Internet Society, 3aperucrpupo-
Banbl B Coenmuennbix IlItarax [Mueller 2010:110].
9TO BBI3BA/IO 03a00YEHHOCTD CO CTOPOHBI PsAfA TO-
CYZiapCTB IO MOBOAY KOHLIEHTPALMU KOHTPOJIA Hajl
VIHTEPHETOM B TIpefie/iaX IopUCAVKIVN OFHON CTpa-
HbI U BO3MOXKHOTO B/IMAHUA BalMHITOHA Ha IJIO-
OasIbHbIE TIPOIIECCHL.

Ha ¢one 3Tux mpoleccoB BO3HUKINM pPasHO-
IJIacus 10 TIOBOAY MOJe/NV YIpaBjIeHus Kubep-
npocrpancTBoM. Hekoropble cTpanbl (Hampumep,
CHIA, Tepmanus, BemukoOpuraHus) BBICTYIAIOT
3a MHorocroponHuit (multistakeholder) mopxop,
BK/IIOYAIOIVII y4YacTieé He TONbKO TOCYAapCTB,
HO JI 4aCTHOTO CEKTOpa, IPaK[JAHCKOTO 00IecTBa
M TeXHM4eckoro coobmectsa. Jpyrue (Hampumep,
Poccus, Kwurail) HacrampamorT Ha MEXIIpaBUTENb-
CTBEHHOJI MOJeNM, IZie K/IYEBYI pPO/Ib WIPaioT
TOCYapCTBa, APIyMEHTUPYA 3TO HEOOXOAMMOCTbIO
3alMThI HAL[VIOHA/IbHBIX MHTEPECOB U 0becIedeH s
6esonacHoctu [JJanenbsu 20206:266].

Takum 06pa3oM, OcoO3HaHMe KOHIIEHTPALUN
BJIACTY B KMOEPIPOCTPAHCTBE IPUBEIO K Iepeoc-
MBIC/IEHVIO TIO/IXOZIOB VI IOCITY KIJIO KaTa/IN3aToOpOM
THepexoyia K KOHIIeNIM KubepCyBepeHnTeTa.

B orBeT Ha AMCKyccmy o BIacTu B KnOeprpo-
CTPaHCTBE BO3HMK/IO TpeOOBaHME €ro CcyBepe-
HM3anuyu. ITO MOBIEKIO 3a co0Oil afaNTaINio
TPaJMIMOHHOM KOHIENIMM TOCYAapCTBEHHOTO
cyBepeHuTeTa (3aKkpervieHHO B Bectdanbckoit
CuCTeMe MEXIYHApOJHBIX OTHOLIEHMII) K 1udpo-
Boii cepe [Kello 2017].

129



MEXOYHAPOZHOE NMPABO MACCOBOW MH®OPMALIMN

K.K. JlTazapb

[IpyHIMO  TOCYAApPCTBEHHOTO CyBepeHMUTeTa
TPaJMILIOHHO IOf{pa3yMeBaeT IIONHbBIA KOHTPOJb
TOCYZIapCTBa HaJ| CBOEN TepPUTOPHUEN], HACETIEHNEM
u pecypcamy, 4To 3aduxcupoano B KoHBeHIuM
0 TmpaBax 1 06s13aHHOCTsX rocyapcts (Konsenums
MounTusuzeo, 1933) u Yerase OOH (1945). Ognako
KIOEpIPOCTPAHCTBO He MMeeT (PU3NUeCKUX TIpa-
HII — MHGOPMALVIA MOXKET IePeMeIaTbCA B PeXN-
Me peaslbHOTO BPeMeHM, YTO CTaBUT IO, COMHEHMe
IPYIMEHVIMOCTD K/IaCCUYeCKVX MPUHLMIIOB [Schmitt
2009:435].

Ha mpakTuke nepexon oT ujeanns3ypoBaHHON
MOJIeNIM OTKPBITOTO MHTEpPHETA K KOHIIETLUM KH-
OepcyBepeHnTeTa NPOABWICA B M3MEHEHMHU CTpa-
Terni perymMpoBaHusa LMUQPPOBOTO IPOCTPAHCTBA
Pa3NMMYHBIMU TOCYAAPCTBAMM.

Kurait B «Crparernn MexxiyHapOfHOTO COTPY-
HIYecTBa B KubepupocTpanctse 2017 r»® 3akpenm
HOPYHIUII  «MH(POPMALMOHHOIO —CyBEepEeHUTEeTa»,
HOoAYepKUBasd MIPAaBO TOCYAAPCTBA KOHTPOIMPOBATD
HallMOHA/IbHBIN CeTMeHT WuHTepHeTa. Kutaiickas
HO3NIIMA OCHOBBIBAETCA HA TOM, YTO KaXKJ0e roCy-
IapCTBO MMeeT ITPABO CAMOCTOATENIbHO OINIpeeNATh
HOJIUTYUKY B 00/1acTy KnbepOe30macHoCTH, pPeryn-
poBaTb MHTEPHET Ha CBOEN TEPPUTOPUM M 3allN-
IATh CBOM HAIL[VIOHAJIbHbIE VIHTEPEChl B LUPPOBOIL
cepe. Kutait BbijiensieT 4eTblpe OCHOBHBIX IIPVH-
IJIa: MUP, CyBEePEHNUTET, COBMECTHOE yIpaBJeHMe
u 061t mporpecc.

Poccusa Taxke akTMBHO IPOJBUTAeT WA Ki-
6epcyBepennuterta. B «[JokTpruHe MHPOPMALVOHHO
6esomacHoctu Poccmiickoit ®epepanym»’ 2016 T.
HOAYEPKMBACTCA BaXXHOCTb 0OecCIedeHVs HaIuo-
Ha/IbHOTO CyBepeHUTeTa B MHPOPMALMOHHOM IIPO-
CTPAHCTBE M Pa3sBUTH:A HE3aBMUCUMOI HAlMOHAIb-
HOJT MHPOPMALVIOHHOI MHPPACTPYKTYPHIL.

Bonee toro, ecnmun B «MexXnyHapo[gHOIL cTpaTe-
run kubeprnpocrpancrsa»® CIIA omy6nuKoBaHHOI
B 2011 I, OCHOBHOII aKLEHT Jenajncsa Ha cBoboze
MHPOPMAINY, 3aIYTe YACTHOI KXM3HY U TPK/jaH-
CKMX ITpaBax, IIPM 3TOM CyBepEeHNUTET KaK KOHI[ell-
1115 He UTpajl K/I04eBOoli ponu, TO C yCU/IeH)eM reo-
HOIMTINYECKOI KOHKYPEHIIMY U POCTOM KOepyrpo3
CIIA orom OT IpMHINIA OTKPLITOIO MHTEpHeTa
B [10/Ib3Y PACIIVPEHN HAIIMIOHATbHOTO KOHTPOJIA.

Oror mnepexon 3aduxcupoBan B «O6mayHOM
akre» CLOUD Act (2018)°, xoTopblil pacupui
fopucaukuyio CIIA Ha naHHBle, XpaHAIMecAd 3a
HpefieiaMy CTpaHbl, (aKTUYECKU pPaclpoCTPaHNB
aMepUKaHCKOe 3aKOHOJIaTe/IbCTBO Ha TPAHCTPaHMY-
Hble 1dpoBble MOTOKK. B pesynprare Bammnrron
Teperes K MOfie/I KOHTPOIA Hafi IMPPOBBIMY pe-
Cypcamy, yTBep)Kfas HAIMOHA/IbHBIN IPHOPUTET
HaJ| JAaHHBIMJ He3aBJCUMO OT VX MECTOIIO/IOKEHIA.

Takum 06pa3om, TeHIEHINA K HAIIMOHATN3ALIN
KNOEepIpoCTpaHCTBAa CTAHOBUTCA II00AJIBHOM, OT-
pakas OTXOJ OT KOHLEHLUM eIMHOro LdpoBOro
IPOCTPAHCTBA B I0/Ib3y PparMeHTUPOBAHHOI CeTI
1mpoBbIX opucaukiyit. OfHaKO BO3HMKAeT BO-
IPOC: KaKuM 00pa3oM IPMHIMI TepPUTOPHUATBHO-
rO CyBepeHUTeTa MOXKET ObITh aJalTMPOBaH K Ki-
0epIpoCTPaHCTBY M KaKiue IPaBOBble MEXaHM3MbI
HeOOXOAMMBI /I €TO pPeanusaryn?

2. IlpumeHeHMe NpHHIMNA TePPUTOPHAID-
HOTO CyBepeHUTeTa B KHOepIpoCTpaHCTBe

B Mex/1yHapoiHOM IIpaBe CyBepeHUTET roCyap-
CTBA TPAJMIIOHHO MMeEET [iBa U3MEPEHMA: BHYTPEH-
Hee U BHeIlIHee. BHyTpeHHMIT CyBepeHUTeT MoJpas-
yMeBaeT MCK/II0UNTE/IbHYIO BAaCTh TOCYlapCTBa Haj
CBOEII TEpPUTOPUENL U HACETIEHNEM, BK/II0YasA IIPaBo
YCTaHAB/IMBaTh 3aKOHbI ¥ PETyIMpOBaThb BHYTPEH-
HIe fienia 6e3 BMelLIaTe/NbCTBA M3BHe. BHemHmit cy-
BEPEHUTET CBA3AH C HE3aBUCUMOCTBIO IOCY/lapCTBa
B MEX/lyHapOJHbIX OTHOLIEHUAX U €r0 IPaBOM CBO-
007{HO B3aJIMOZIEIICTBOBATD C APYTUMI FOCYAAPCTBA-
MU P COOMIOEHNI MeXXIYHAPOHOTO IPaBa.

B koHTekcTe KubOEpnpoCTpaHCTBAa BHYTPEHHMI
CYBEpPEHUTET O3Ha4aeT IIPaBo rOCY/lapCTBa KOHTPO-
NIUPOBATb 1 PETyIMpPOBaTh KNOepUHPPacTpyKTypy
Ha CBOEJl TEPPUTOPUH, A TAKXKeE JIeATENbHOCTD, CBA-
3aHHYIO C KMOepPIIPOCTPaHCTBOM, OCYIECTBIIAEMYO
bu3nyeckuMu ¥ OPUAVYECKVIMY IMIIAMU TIOf] €r0
OpUCAUKLEN. BHEIIHNIT CyBepeHUTET OTPayKaeTcs
B CIIOCOOHOCTM TOCY[]apCTBa 3alIMIIATh CBOW VH-
Tepechl B KNOEpPIPOCTPAHCTBE HA MEXAYHAPOITHOI
apeHe, y4acTBOBATh B pa3pabOoTKe MeXYHAPOTHBIX
HOPM UM COTPYJHMYATb C JPYTMMM IOCYHAapCTBAMU
B 00/acTy KubepOe30mnacHOCTI.

¢ MVHUCTEPCTBO UHOCTPAHHbIX Aen Kutaiickoli HapogHow Pecny6nviku: MexayHapofHas cTpaTerns coTpyaHuYecTa B

KnbeprnpocTpaHcTBe.

7 [okTpuHa nHdopMaLroHHol 6e3onacHocTn Poccuiickon Oegepaumn.
8 CLWA. Benbii pom: MexxgyHapoaHas cTpatervs KubepnpocTpaHcTea (maii 2011 ).
° 3akoH CLOUD (Clarifying Lawful Overseas Use of Data Act) (2018).
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Omnpepenenne TOro, Kakme AeCTBUA B Kubep-
IPOCTPAHCTBE MOIYT CYMTATbCA HapyLIEHUEM
TepPUTOPUATIBHOTO CYBEPEHUTETa, OCTACTCA Ipef-
MeTOM JycKyccuit. TpaauIMoHHO HapyleHne cyBe-
peHuTeTa acCOUMMpyeTcs ¢ (PU3NYECKUM BTOPIXKe-
HJEM Ha TEPPUTOPUIO APYTOTO rOCYAapCTBa 6e3 ero
cormacus, Kak 9T0 ObIIO OIPENie/IeHO B PElIeHNMAX
Mexpaynapopsoro cyna OOH no genam «Hukaparya
nporus CIIA»", «O nponuse Kopdy»" u C.C. Jlo-
tyc (Opanrys npotus Typrym)'.

Opnako B KubepnpocTpaHCcTBe (u3NUecKoe
IPUCYTCTBME He BCEra HeoOXOAMMO i1 IpUYMHe-
HuA yepba. Kubeparakm MOryT ocyiiecTBsTbCA
YIalleHHO, IIPY 3TOM VX IIOC/IEACTBUSA MOTYT OBITh
COIIOCTABUMBI C TPAAULMOHHBIMY BOOPYKEHHbBIMM
mevictusAMu. Hekoropble ucciegoBareny Ipef-
JIATaloT  PacCMATpMUBaTh HECAHKIMOHMPOBAHHbIE
Kubepomnepanuy, MpUBOAAIINE K 3HAYUTETLHOMY
yiep0Oy, Kak HapylleHue cyBepeHutera [[laHenpsan
20206:265]. OfHOBpEMEHHO YKa3bIBAeTCs, YTO OT-
CYTCTBME YHUBEPCAIbHBIX KPUTEPUEB 3aTPyLHSAET
efmHO0Opasnue npaBonpuMeHenus [Lin 2016:78].

Hecmorps Ha OTCyTCTBME BCEOOBEMITIOMIVX
MEeX/[YHApOJHBIX HOPM, TOCYJapCcTBa HauyMHa-
10T (QOpPMUPOBATb CBOI0 IIPAKTUKY ¥ IO3ULIUK
o 3ToMy Bompocy. OPpaHIVA B CBOEM JOKYMEH-
Te «MeXIyHapojHOe MpaBo, IPYMEHNMOE K Olle-
panuaM B KuOepIpoCTpaHCTBe»' 3asAB/IAeT, 4TO
HECaHKIMOHVMPOBaHHbIe Kubeponepanny, Hapyura-
folye QyHKIMOHVPOBaHUE ee MHPOPMALVIOHHBIX
CUCTEM, MOIYT PacCMaTpUBATbCA KaK HapylleHMe
CyBepeHMTETA.

Hupepmauapr, ccpurasich Ha «TammHHCKOe py-
KOBOACTBO 2.0», TakKe MPM3HAIOT, YTO Kubepore-
panuy, IpUYMHAOLIINE 3HAYNTEIbHbIN yiep6 nim
3aTparuBapoliye KPUTUYECKYK MHPPACTPYKTYpY,
MOTYT IpEACTaBIATh CO0OJ HapylleHue cyBepe-
HuteTa'. Takye MO3NLUM OTPaKalT CTPEMICHME

TOCYJapCTB YCTAHOBUTDH OIpENE/IEHHbIE TPAHMIIBI
OIIYCTYMOTO TIOBEfieHNsA B KUOEpIPOCTPaHCTBE
¥ 3aIIUTUTD CBOM HAIVIOHA/IbHbIE IHTEPECHL.

3. [ebaTbl 0 cyBepeHHUTeTe: NMPMHIMI VTN
HOpMa?

B MexyHapoIHOM IpaBe CyBepeHUTET TpajM-
IMIOHHO PaccCMaTpuBaeTcA Kak (yHZaMeHTa/IbHBII
IPVHINII, HA KOTOPOM OCHOBBIBAIOTCA OTHOLIEHMSA
MeXZly rocygapcTBamu. OfHaKo BO3HMKAET BOIIPOC:
ABJIAETCS /U CYBEPEHUTET CAaMOCTOATENbHOM I0pu-
[YecKy 00513aTeIbHOT HOPMOJI M XK€ OH CITY>KUT
OOIVIM NIPUHIMIIOM, U3 KOTOPOTO BBITEKAIOT KOH-
KpeTHbIe IIPaBOBble HOPMBbI?

9TOT BOIpOC pruobperaeT 0COOYI0 3HAUMMOCTD
B KOHTEKCTe KMOEepIpOCTPAHCTBA, Ifie TPAJVUILVIOH-
Hble TPaHNUIIbI M MEXaHU3MbI PETYIMPOBAHNA YaCTO
He paboraoT. OT OTBeTa Ha HETO 3aBUCUT, KaKiue
IIeViCTBUA B KMOEPIPOCTPAHCTBE MOIYT CUMTATD-
Cs HapylLIeHMeM MeXJYHapOJHOTO IpaBa M KakKue
MepBbI MOTYT TIPeIPYHIMAThCA TOCYAAPCTBAMM [/
3aIUTHI CBOMX MHTepecoB [Moynihan 2019:5].

Tenepanpublit  mpokypop  BemmkoOpuranum
Ix. Parit B 2018 1. oTMETIII, YTO XOTA CYBEPEHUTET
ABAeTcsA QYHIAMEHTa/IbHBIM IIPYHINIIOM MEXY-
HApOJHOTO IpaBa, TPYJHO BHIAEIUTb KOHKPETHYIO
HOpMY, 3allpelialnyio nobpie GopMmbl Kubeppe-
ATENIBHOCTY Ha TEPPUTOPUM [IPYTOrO TOCYHApCTBA
6e3 ero cormacus, 3a UCKJIIOYEHNEM CITy4aeB, KOIzja
TaKas JeATebHOCTb IPUBOAUT K 3HAYUTETBHOMY
yuep6y MM HapyllaeT Apyrue MeXAyHapOpiHbIe
obs3arenbcTBa’.

MunncrepctBo  060poHbl  Benmuko6purannn
B 2020 r. TaKXXe 3aABU/IO, YTO B HACTOsALLEE BpeMs
HeT JOCTaTOYHO PacIpOCTPAHEHHON ¥ IOCTIefo-
BaTe/lbHOM IPAKTUKM TOCYAAPCTB, CBUJETENb-
CTBYIOIENl O CYIeCTBOBAHMM HOPMBI OOBIYHOTO

Moscow Journal of International Law

1 MC OOH: BoeHHble 1 napaBoeHHble fecTBMA B Hukaparya n npotus Hee (Hukaparya npotus CLUA) (1986). Cya npusHan
NPOTUBOMPaBHbIM BMELLATENIbCTBO FOCYAAPCTBA BO BHYTPEHHME fieNa U NOAPbIB HE3aBUCMMOCTU Apyroro. Mo aHanoruu,
KnbepaTtaku, HanpaBneHHble Ha AeCTabyM3aLmMio, MOTYT TPAKTOBATbCA Kak HE3aKOHHOE BMeLLIATeNbCTBO.

" MC OOH: leno nponwuea Kopdy (BennkobputaHua npotrs AnbaHun) (1949). focyaapctBo 0653aHO He fonycKaTb, 4ToObI
C Ero TePPUTOPUMN OCYLLECTBAIANNCH AENCTBUA, HAHOCALLME Yiepb APYroMy rocyfapcTay. 3TO MOXET ObITb SKCTPanonmpo-
BaHO Ha KnbepaTtaku 1y KnbepnpecTynHyto AeATeNbHOCTb, MCXOAALLYIO U3 HAaLMOHANbHON MHPPACTPYKTYpbI.

2 NMocTosAHHaA nanata mexgyHapogHoro npasocyaus: Jeno C.C. Jlotyc (OpaHuua npotus Typuwmu) (1927). TocypapcTea
He BMpaBe OCYLeCTBAATb BMAacTb Ha TePPUTOPMM APYroro rocyfapctea 6e3 crneumanbHOro paspelleHus, ecim nHoe
He NpefycMOTPEHO HOPMaMU MeXAyHapogHoro npasa. [na KMbepnpocTpaHCTBa 3TO O3HAYAET, YTO HECAHKLMOHPOBaH-
Hble Knbeponepaummn NpoTUB MHOCTPAHHBIX CUCTEM MOTEHLMANIbHO MOTYT PacLieHNBATLCA Kak HapyLUeHNe CyBepeHunTeTa.
¥ MUHMCTepCTBO BOOPYKeHHbIX cun OpaHuun: MexxayHapoaHoe npaBo, MPMMEHNMOe K onepaumam B KnbepnpocTpaH-
cTBe. (ceHTAbGpPbL 2019 1),

% PykoBogfcTBO TannvHH 2.0 No MeXayHapogHoMmy npasy, TPUMEHNMOMY K Kubepornepauuam.

> [1x. Pant QC MP. KnbepnpocTpaHCcTBO 1 MexayHapoaHoe npaso B XXI Beke (mar 2018 1.)
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MeX/JYHapOJHOTO IIpaBa, 3allpeljaroleli knbepo-
HepaLyy Ha TepPUTOPYUN PYTOrO TOCYapcTBa Oe3
ero cormacus'®. Takum obpasom, Bemnkobpuranns
CKJIOHAETCS K TOMY, YTO CYBEpeHUTeT B Kubep-
IPOCTPAHCTBE CNIEAYeT PacCMaTpUBATh CKOpee Kak
HPVHIINIL, YeM KaK KOHKPETHYIO IIPaBOBYI0 HOPMY.

B mpoTMBONONOXHOCTD 3TOMY, HEKOTOpbIE MC-
CIefioBaTeNM M TOCYAApCTBA CUMTAKT, YTO CYBe-
peHuTeT B KUOEPIPOCTPAHCTBE JO/DKEH paccMa-
TPMBAThCA KaK IOPUANYECKN 00sA3aTe/IbHasA HOPMA,
HapylleHye KOTOpOJ BjedeT 3a CO00il MeX[yHa-
POIHO-IIPAaBOBYIO0 OTBETCTBEHHOCTb. OHM apryMeH-
TUPYIOT 3TO TEM, YTO CYBEPEHUTET AB/IAETCA OCHO-
BOJI MEXIYHAapOIHOIO IOPANKA M €ro HapylleHMe
HeJJOIyCTUMO He3aBUCUMO OT cdepsl, Oyap To du-
3U4ecKoe MPOCTPAHCTBO MM KUOEPIPOCTPAHCTBO
[Schmitt 2009:439].

AHa/JIOTMYHO TOMY, KaK IpPYHIMI HeBMella-
TeNIbCTBA 3allpellaeT IOCYAApCTBaM BMELIMBATbCA
BO BHYTPEHHMeE Jie/ia JPYTUX TOCYHapCTB, CyBepe-
HUTET MOXKET MHTepIpPeTHMPOBATbCA KaK 3alpeT
Ha HeCaHKIVIOHMPOBaHHble Kubeponepanny, Ko-
TOpble 3aTParuBalT TEPPUTOPUI0 MM VHTEPEChI
Iipyroro rocysapcTa. Takoit nogxoy Tpebyer mpu-
3HaHMA TOTO, YTO KNOEPIPOCTPAHCTBO He ABJIACTCA
IIPaBOBOJI ITYCTOTO ¥ IIOAYMHSETCS 001Ienpu3HaH-
HbIM IPMHIMIIAM MeXIyHapoiHoro mnpasa. Kak
ykasbiBaeT Rid, Hogo6HbIiT criop BO MHOTOM yIupa-
eTcsl B Ipo0/IeMy JoKa3aTeNbCTBA PU3NIECKOTO VIN
5KOHOMIYECKOTO yIepba, COOCTaBUMOTO C «KJIac-
cndeckuMu» Hapyurennamu [Rid 2012:12].

4. Pasmuunsa B TpaKTOBKax KnbepcyBepeHn-
TeTa Cpefiyi TOCyJapCTB

TocymapcTBa mpejIaraioT CBOM MHTEPIPETALIN
HOHATUA KNOepCYyBEpPEeHUTEeTa, OTPaKalolye WX
HaIlMOHA/IbHble MHTepechl M mnpuoputeTsl. PuH-
JAHANA, HAIIpUMep, YTBEpXKJaeT, 4To KubepIpo-
CTPAaHCTBO B IIEJIOM HE MOXET ObITb 00BEKTOM
IPYUCBOEHUS KakuM-mmbo rocygapcrsom’. OHa
IPU3HAET, YTO FOCYAAPCTBA 00/IAAI0T IOPUCAMKIIN-
eil HaJ| cBoeil K1OepuHMPACTPYKTYpoOil U NULaMu,
OCYILIECTB/IAIIIMMI KIOep/ieATeIbHOCTD Ha VX Tep-
pUTOpUM, HO He IIPeTeHyeT Ha KOHTPOIb HaJ IJI0-
6a/IbHBIM KNOEPIPOCTPAHCTBOM.

OTOT NOAXOJ OCHOBAaH HA IIPU3HAHUM TPAHC-
HAIlMIOHA/IBHOM ~ IPMPOAbI  KMOEpIPOCTPaHCTBA
Y HeOOXOIMMOCTM MEXJYHAPOJHOTO COTPYLHMU-
yecTBa 11 ero 9 EeKTUBHOrO peryimpoBaHMs.
OUHIAHAYA BBICTYIAET 33 COXPaHEH)E OTKPBITOTO
¥ CBOOOJIHOTO MHTEPHETA, OfIeP>)KMBAs MHOTOCTO-
POHHMII ITOJIXO/, K YIpaB/IeHNI0 u(poBoii cepoit.

®paHuusa npepiaraer 6onee KOMIUIEKCHYIO KOH-
Henuuio knbepcysepenntera. B joxkymenre «Mex-
[iyHapOffHOe MpaBO, NPMMEHMMOEe K OIepalyaM
B KIOEpIpoCTpaHCTBE» OHA 3asAB/IsAeT 00 OCYyIIecT-
BJICHUV CyBEpPeHUTeTa HajJ MH(POPMALOHHBIMM
CUCTeMaMI, PACIIONIOKEHHbIMM Ha ee Tepputopum'®.
OTo BKIIOYaeT He TONbKO (usmyeckyo uHpa-
CTPYKTYPY, HO U CBsI3aHHBbIE C Hell JIOTMYeCKIie KOM-
HIOHEHTBI U JJAHHBIE.

Takum o6pasom, PpaHIiys MOAIEPKUBAET IPABO
TOCYapCTBa Ha PerylIMpoBaHMe 1 3alUTY KaK Ma-
TepMaIbHBIX, TaK JM HEMaTepMasIbHBIX 3/IeMEHTOB
KIOEPIPOCTPAHCTBA HA CBOEN TeppUTOpUM. DTOT
HOAXOL OTpaXkaeT CTpeM/IeHMe obecreuntp Oes-
OIACHOCTb M 3aLIUTy HALMOHAJIbHBIX MHTEPEeCoB
B I1(pOBOIL cepe, YINTBIBAS CIO)KHOCTD ¥ MHOTO-
YPOBHEBOCTb KMOEPIIPOCTPAHCTBA.

Hupepnanpbl ccpnatorcs Ha «TammmHHCKOe py-
KOBOZACTBO 2.0», B KOTOPOM PAaCLINPSITCs HOHSATHE
CyBepeHNTeTa, BK/IOYAsA (PUIMIECKUil, JIoTmde-
CKMII U COLMAJIbHBIN YPOBHYU KUOEPIPOCTPAHCTBA.
CoracHO 3TOMy IOAXOAY, TOCYAApCTBO OOIaziaeT
CyBepeHHBIMU TIPaBaMIi He TOIbKO HaJ| pU3IIeCKO
MHQPACTPYKTYPOIT, HO U HaJ, IPOrPaMMHBIM 0be-
CIIeYeHMeM, JaHHBIMM U KMOEPaKTHMBHOCTBIO, CBS-
3aHHOI C €T0 IpaKJjaHaMIL.

OTOT MHOTOYPOBHEBBINI IIOAXOJ IIO3BOJIAET
0ojlee MOMHO YYMTBIBATh BCE aCIEKTHI KuOeprpo-
CTPAHCTBA M OTPaXkaeT HEOOXOAMMOCTb KOMILIEKC-
HOTO PeryIMpoBaHMA B YCTOBMAX LU(POBU3ALNN
[Lotsberg, Jellinek 2017]. Hupepnauasl noggepxu-
BAIOT MJIEI0 O TOM, YTO TOCYAAPCTBO JO/DKHO VIMETD
BO3MOXXHOCTb 3aIINMIIATh CBOY MHTEPeCchl Ha BCeX
YPOBHSX KOEpPIPOCTPAHCTBA.

PazHooOpasye TepMMHOB 1 OIIpefe/ieHuil, Ta-
KIX KaK «KIOepCyBepeHNUTET», «CYBEPEHUTET B KI-
OeprpocTpaHCTBe», «IMUPPOBOIT  CYBEPEHUTET»,
CBUJIETENbCTBYET 00 OTCYTCTBUM €VIHOTO TIOHMMA-
HJA 3TOJ KOHLIEIIIMY Ha MEX/[YHApOJJHOM YPOBHe.

. MnHncTepcTBO 060pOHBI Bennkobputanum: Noagxon BennkobprtaHnn K 6ecnnoTHbIM neTaTeNibHbIM annapaTam, Joint

Doctrine Note 2/11 (2020).

7 3asBneHne QVHAAHAUN O MeXAYHapoLHOM NnpaBe 1 KnbepnpoctpaHcTae (2020).
8 MUHMCTePCTBO BOOPYKEHHbIX cun OpaHuun: MexxayHapoaHoe npaBo, MPYMEHUMOE K onepaumrsamM B KMGepnpocTpaH-

cTBe (CeHTAbpb 2019 T1.).
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Pasnmuuns B NOAXOJAaX OTPAKAIOT HAIMOHAIbHbIE
VIHTEPECHI, KyIbTYPHBIE 0COOHHOCTH U TO/IATIYe-
CKIIe TIPUOPUTETHI Pas/IMIHBIX TOCYAAPCTB.

OpHAaKO OTCYTCTBHME COITIACOBAHHON TEPMIHO-
JIOTMY ¥ OOLIETPUHATBIX IPUHINIIOB 3aTPYAHAET
paspaboTKy MeXIYHAPOLHBIX HOPM 1 MOXeET IpH-
BOAMTD K KOHQIMKTaM U HEJOIOHMMAHUI0 MEXIY
rocyfapcTBaMu. OJTO IORYEPKMBAET HEOOXOmM-
MOCTb IIPOJO/DKEHMs [Majiora M COTPYAHUYeCTBA
JULSL JOCTYDKEHMsSI KOHCEHCYCa B BOIIPOCAX Perysm-
poBanus Kubeprnpocrpanctsa. OTenbHO Tofdep-
KVBAeTCs, 4YTO IPaBOBasi (parMeHTALus MOXKeT
HEraTVBHO OTPA3UThCSI HA [M00AIbHON 3KOHOMM-
ke u uHpopmanyoHusix morokax [Shackelford,
Richards, Studio, Craig 2015:12].

5. Ku6eponepauyy HU3KO0i MHTEHCUBHOCTY
Y HapyIlIeHNe CyBepeHnTeTa

Kubeponepaumy HU3KO/ MHTEHCUBHOCTY — 3TO
JIeVICTBNUA, KOTOPbIe He JOCTUTAI0T YPOBHSA IpMMe-
HEHUA CWIbl VIV BOOPY>KEHHOTO HAaIafieHNs, HO
MOTYT IPUYMHATD yIiepb ¥ HapyLIaTh CyBepeHM-
TeT TocyfiapcTBa. « Ta/yIMHHCKOe PYKOBOACTBO 2.0»
npepIaraeT KaaccuuUUpoBaTh TaKye OIepaluy
CTIenyoumuM 06pasoMm:

- Kubepomepaiyu, BbI3pIBaoue usnde-
CKUi1 yiep6: Halpumep, UCIOIb30BaHNE BPEIOHOC-
HOTO IIPOrPaMMHOTr0 ofecreyeHns, KOTOpoe BBIBO-
JUT 13 CTPOsi 000pyHOBaHMeE;

- omepauuy, NpUBOAsAIINE K yTpaTe (YHK-
IMIOHA/IBHOCTY CHUCTEM: KaK B C/Iy4ae C BUPYCOM
Shamoon, xoTopsiii mopasun HepTAHYI KOMIa-
Huio Saudi Aramco B 2012 1. [Bronk, Tikk-Ringas
2013:85];

- Kubepomepaiyy, He BbI3bIBaloIe Quan-
4ecKoro yumep6a, HO BIMAIIME HA JJAHHbIE WIN
IOCTYIIHOCTDb CUCTeM: Takue kak DDoS-arakn mmn
u3MeHeHue nHdopmanum.

TocypmapcTBa 110-pasHOMY OLIHMBAIOT, KaKye K-
Oepomepary ClefyeT CYMTATh HapyLIEHUEM CyBe-
penutera. HekoTopble mpyaep>K1BarTCA MO3ULVIN,
COITIACHO KOTOPOJ /MH060€ HeCaHKIMOHMPOBAaHHOE
BMeIIATe/IbCTBO B MX KUOEpMHPPACTPYKTYpY SB-
JIAeTCA HapylleHMeM cyBepeHuTera. DUHIAHAUA
HPUEPXKMBACTCA CXOHON IO3VLVM, IIpU3HaBasA
HapyIIeHUe CyBepeHUTeTa B CIy4asaX, Korja Kube-
porepaiyy IPUBOAAT K MaTepuaabHOMY yiepoy'’.

Jlpyrite CYMTAIOT, YTO [/IsI IPUSHAHVS HAPYIIEHNS
CyBepeHuTeTa He0OXOMMO, YTOObI Knbeporepanyus
IPUYVHIIA 3HAYUTEIbHBI yIepO WIn 3aTpoHya
KPUTIMYECK) Ba)KHBIe (QYHKIMM rocygapcrsa. Ye-
XVisl, HAIIPYIMep, CYMTAeT HapylleHueM CyBepeHuTe-
Ta Knbeponepanny, KOTopble IPUINHSIOT yiepo ee
KpUTHUYeCKolt MHPpacTpyKType™.

Takoe pasHOOOpasye IOLXOHOB IOAYEPKIUBA-
eT HeOOXOAMMOCTb MEXYHAPOZHOTO [yajiora i
BBIPA0OTKY OOIIEITPUHATHIX KpuTepues. B yacTHO-
cry, Taddeo ykaspiBaeT Ha BaXKHOCTb COITIACOBAH-
HBIX OIIpee/IeHNIT «OIyCTUMOr0» BMeIIaTe/IbCTBA
B IMPOBYI0 MHPPACTPYKTYPY, MHAYE «HU3KOMH-
TEHCVBHbIE» aTaKy MOTYT TaK ¥ OCTAaTbCS B CEPOI
sone [Taddeo 2018:506].

6. KubepummmoHax u ero npaBoBas OleHKa

Knbepummonax npencrasiser coboil OfHY u3
Hanbosee CJIOXKHBIX ¥ CIIOPHBIX TeM B MEXIYHApOJi-
HOM IIpaBe. B oT/1idne OT TpaMIIIOHHOT O IMOHAXKa,
KMOEPIIIMOHAX MOXKET OCYILIECTB/IATBCA YANICHHO
VI MAacCOBO, 3aTparuBas OrPOMHBIE 00BEMBI JJAHHBIX.

Hexoropsie uccnegosareny, B ToM uucie I. bpa-
yu 1 K. TToamner, paccMaTpuBaroT KMOepIIMOHaX
KaK C/IOKVBIIYIOCA MEXYHApOJHYI IPaKTHUKY,
KoTopas GakTUIecKy mprobdpesna XxapakTep Mex/y-
HapopgHoro o6br4as [Brown, Poellet 2012:130]. Oxn
YTBEP>K/IAIOT, YTO HECMOTPs Ha BBI3BAHHBIE MIM YTPO-
3bl, KMOEPILINOHAX He MOMYYMT YeTKOTO 3alpera
B MeX/YHAPOJHOM IIpaBe, a €ro MIPOKOe UCIIONb-
30BaHNe TOCYAApCTBAMM CBUETENBCTBYET O (ak-
TUYECKOM IIPU3HAHUM €TO JJOIIYCTMMOCTI B paMKax
CYLIECTBYIOLIE MEXTYHAPOILHON CUCTEMBI.

OpHako JaHHasA MO3WLVIA BBI3BIBAET PasHOIIA-
CUs, TOCKONBKY PAJ TOCYJAPCTB PacCMaTpPMBAIOT
KMOEPIINMOHAX KaK IpsAMOe HapylIeHue MX CyBe-
peHuTera, 0COOEHHO B KOHTEKCTE aTaK Ha KpUTHYe-
CKM BOXHYI0 MUHQPACTPYKTYPY U yTeUKM KOHU/eH-
IManbHbIX maHHbIX [Buchan 2016:477]. CormacHo
«Ta7yIMHHCKOMY PYKOBOACTBY», Y[aleHHBI Ki-
OepILINMOHaX, eC/ii OH He HAaHOCUT (U3MIECKOro
yiepba, GopMarbHO He CYMTAETCS HApYLICHUEM
cyBeperntera’’. TeM He MeHee, yIUTBIBAasA POCT Ta-
KUX OIlepalyii, Ha MEX/[yHapOJHOM YPOBHE IIpO-
IOJDKAIOTCS AUCKYCCUM O HeoOXopumMocTu GopMu-
POBaHNUA HOBBIX IIPAaBOBBIX HOPM, HAIlpaBJIECHHBIX
Ha peryIMpoBaHye KNOepIOHaxXa.

1% 3aasneHvie QUHAAHANN O MEXAYHAaPOAHOM NpaBe 1 KnbepnpocTpaHcTee (2020).
2 Yewckas Pecny6nvika. Mo3nums no mexxayHapoaHOMY npaBy, NPUMeHMOMY B KubeprnpocTtpaHcTse (2020).
21 Cm.: PykoBoacTBO TannmHH 2.0 Mo MexayHapogHoMy rnpasy, MPUMEHUMOMY K Kubepornepaumam.
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Coenmunennble IllTaThl IpupepXXmBaloOTCA II0-
3ULINM, COITIACHO KOTOPOIl INNMOHAX, BKIKYasA
KMOEPIINIOHAX, He 3allpellleH MeX/YHapOJHBIM
IPaBOM, XOTS €r0 OT/E/IbHbIE ACTIEKTBI MOTYT pery-
NMPOBAThCA Ha HAIMOHATIBHOM YPOBHe™. JTa TOYKa
3peHNs OCHOBAHa Ha JJaBHell IIPaKTHKe TOCYAapCTB,
KOTOpbIe 3aHMMAIOTCA Pa3BebIBATeIbHON AeATeNb-
HOCTDBIO B LIe/IAX oOecredyeHs Hal[OHaIbHOM 6e3-
OIACHOCTH, OJHAKO OCTAETCS IPEAMETOM MEXIyHa-
POIHBIX AVMICKYCCUIL.

HecMoTps Ha 3TO MHOTYIE TOCYAAPCTBA U MEXTY-
HapOJiHble OPraHM3alMV BBIPAKAIOT 00ECIIOKOEeH-
HOCTb B CBA3M C kmbOepmmmoHaxeM. ITocre paso-
6mavennit 3. CHoyzieHa B 2013 1., KOTOpbIe ITOKa3an
MacIITabHble IIPOTPaMMBI 3NIEKTPOHHOTO CIIeXKe-
HMA, PAJ TOCYHAPCTB OCYAMIM TaKye JAefCTBUA
KaK HapylleHNe CyBepeHMTeTa U IpaB de/loBeKa
[Buchan 2016:480].

FO>xubit 061mit peraok (MEPKOCYP) B pexita-
panyy 2013 I. ocyAna MINMOHAX B MHTEPHETE Kak
IPOTUBOIPABHOE JIEICTBUE, HOApPbIBAMOLIEe [j0Be-
pue Mexpy rocygapcrBamn®. Takue peakumy cBu-
IeTeIbCTBYIOT O PACTyleM HMOHMMAaHUM TOTO, YTO
KMOEPIINIOHAX MOXET VIMETb Cepbe3Hble II0C/Ie]-
CTBYVA JI1 MEK/[YHApOJJHBIX OTHOIIEHMIT 1 TpeOyeT
IPaBOBOTO PETyINPOBAHIIAL

CyuiecTByeT IpOTUBOpeYNe MEXJy OrpaHmde-
HMAMM HAa IPABOOXPAHUTENbHYIO JieATeTbHOCTD
TOCYapCTB B OTHOIIEHNY PYTHX FOCYAAPCTB U OT-
HOCUTEJIBHO CBOOOIHON pasBelbIBaTeNbHON [es-
TeNbHOCTBI0. EcM mpaBooxpaHuTeIbHbIE OpraHbI
He MOIyT IIPOBOAUTbH OIepaluy Ha TEPPUTOPUN
JIPYTOro TOCYapCcTBa 6e3 ero Coracus, To Io4eMy
pasBefibIBaTe/IbHbIE CTY>KOBI MOTYT OCYILIECTB/IATD
Kubepornepaiyn 6e3 TAKOro COracusi?

[Tpunnun, ycranosnenHsiit B gene C.C. Jloryc
(Ppanuus npotus Typrym), I1acut, 4To rocypap-
CTBO He MOXKET OCYIIECTB/IATD CBOKO BIACTb HA Tep-
pUTOpUM JIPYTOro rocypapcrsa 6e3 ero paspelie-
HMA, €C/IU 3TO He IPeyCMOTPEHO MeX/JYHAPOJHBIM
npaBoM*. OTO NOfpasyMeBaeT, YTO HeCaHKIVMOHMU-
poBaHHbIe Kubeporepauy, BKIoJas KuOepumnmo-
Ha)X, MOTYT PacCMaTpUBATbCA KaK HapyIIeHe CyBe-
peHuTeTa ¥ MeXXIYHapPOLHOTO IIpaBa.

Hexortopble 1CCTefoBaTeny — CYUTAIOT, YTO
HeOOXOf[IMO YCTAHOBUTD YeTKVE MeXIYHApPOFHO-
IIPaBOBbIe HOPMBI, Pery/MpyIolye pasBeblBaTe/b-
HYI0 IeSATeNbHOCTh B KMOEPIPOCTPAHCTBE, YTOOBI
u30exXaTb 3CKamaLyy KOHPIUKTOB U 06ecrednThb
yBOKeHMe CyBepeHMTeTa rocygapcts [Moynihan
2019:5].

7. OOH wu MexayHapopgHble
mo obecneveHnio Kubepoe3omacHoCTn

ycunus

Opranmsaiys O6benuHenHbix Hauuit urpaer
BaXHYIO PO/Ib B 00CY)X/I€HU BOIIPOCOB, CBA3aHHBIX
¢ Kubep6e30acHOCTBIO ¥ peryIpoBaHueM Kubep-
IPOCTPAHCTBA Ha MEXIYHapOLHOM ypoBHe. Brep-
BbI€ BOIIPOC O MEX/YHAPOLHOI MHPOPMAIVIOHHO
6esomacHocTt 6611 TogHAT Poccuent B 1998 1., Kor-
fla OHa BHEC/Ia IIPOEKT pe3oouun B [eHepanbHyo
Accambrero OOH.

C Tex mop ObUIM CO3[AHBI HECKOIBKO TPYIII
npasuTenbcTBeHHBIX 9KkcneptoB (GGE), 3apaueit
KOTOPBIX AB/IAETCA M3YyYeHMe M pa3paboTKa Mep
IO YKpeIUIEHNIO JoBepyA U 0e30IacHOCTM B NC-
HO/Ib30BaHNM MHQPOPMAIMOHHO-KOMMYHMKAL[VIOH-
HBIX TexHONoruit. B 2013 . rpymmna sKCIepTos Ipef-
CTaBMIA JOK/IAJ,, B KOTOPOM IIOATBEPAMIOCD, YTO
MeX/YHApOJHOE IIPaBO, BKIOYas IPUHLUIIBI TO-
CYIapCTBEHHOTO CYBEPEHUTETa, IPUMEHNMO K JIeil-
CTBVISIM TOCYZIapCTB B KMOEPIIPOCTpaHCTBE™.

HecmoTpss Ha JOCTUTHYTBIE JJOTOBOPEHHOCTH,
MeX/y TOCYZapCTBaMM COXPAHAKTCA Pa3HOITACKA
0 pAMY KIUYeBbIX Bompocos. B 2015 r. Ha 70-11
ceccun Tenepanbroit Accam6bnen OOH 6b110 1107 -
TBEP)KIEHO, YTO TOCYAAPCTBA 005S3aHbBI COOMIONATD
HPVMHIIUIIBI MEXX/JYHAPOJHOTO IIPaBa P MCIIONb30-
BaHMM NHGOPMAIMIOHHO-KOMMYHMKAIIMOHHBIX TeX-
HOJIOTHIA, BK/TIOYas CyBEePEHNUTET, HEBMEIIATe/IbCTBO
¥l MIPHOE paspelleHe CIIopoB”.

OpHaKo OTCYTCTBUE €IMHOTO NOHMMAHUA TOTO,
KaK MIMEHHO ST NIPUHINIIBI JOJDKHbI IIPUMEHATHCA
B KMOEpPIPOCTPAHCTBE, IPUBOAUT K IIPOO/DKEHIIO
muckyccnit. B 2018 . 6buta cospana Pabouast rpymma
ortkpsiToro cocrasa (OEWG) ¢ uenbio paspaboTkn
PeKOMeHJALMII 10 OTBETCTBEHHOMY IIOBEJICHIIO

22 MuHuctepcTBo 060poHbl CLLIA: PykoBOACTBO MO BEAEHWIO BOMHDI.

3 MEPKOCYP: leknapauus o eATeNIbHOCTU MO KNOEepLUNMOHaXy B MHTepHeTe (2013).

24 TocToAHHaA nanaTta MexxayHapoaHoro npasocyaua: leno S.S. Lotus (OpaHuua npotus Typuun).

% OOH: Pe3ontouus leHepanbHon Accambnen OOH A/RES/53/70 «[JocTvkeHnA B 0611acTi MHPOPMATVKN 1 TENEKOMMYHU-

KaLuii B KOHTEKCTe MeXXAyHapoaHoM 6esonacHocT» (1998).

%6 OOH: Joknag rpynnbl NpaBUTENbCTBEHHbIX 3KcnepToB OOH A/68/98 (2013).
¥ OOH: Joknag rpynnbl NpaBUTeNbCTBEHHbIX 3KcnepToB OOH A/70/174 (2015).
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rocygapcTs B uugposoit cdepe. B uroroom pokia-
fie Tpymmsl 3a 2021 1. mpusHaeTCs HEOOXOAMMOCTD
la/IbHeiiIelt paboThl HaJl eTa/M3aliyelt M COIaco-
BaHMEM IO3ULUI TOCYAApCTB.

Boppba ¢ knbepnpecTynmHOCTbIO SBISAETCSA Of-
HJMM M3 BaXHBIX HAIIPaBICHUII MEX[YHapOJHOTO
corpynuuyectsa. B 2019 r. [enepanpuas Accambrnes
OOH mnpunsana pesomonuio A/RES/74/247 «IIpo-
TUBOJEIICTBYUE JCIIONIb30BAHNI0 MHPOPMAIMOHHO-
KOMMYHUKAIVIOHHBIX TEXHOJNOTMII B IIPECTYIHBIX
nemsix»”. Mexnay TeM, Kak OTMedaeTcs B psfie VC-
crefoBaHmit, popMUpPOBaHIEe eMHOI MEXIYHAPOS-
HO-TIPAaBOBOJI CUCTEMBI IIPOTUBOJEICTBMSA Kubep-
HPECTYIHOCTH HO-IPeXXHEMY OCTAaéTCA Ha PaHHEM
arare M TpeOyeT AanpHellIell YHUPUKALNUYU TIOf-
xozoB [[openmuk 20216:65]. Ha ee ocHoBe Obla co3-
JlaHa CIIel[Via/IbHas MeXIIPaBUTEIbCTBEHHAA IPYII-
Ia 9KCIepTOB i Pa3paboTKM BceoOBeMITIoNIelt
MEXYHapO/JHOI KOHBEHIMY 10 IIPOTUBOJENCTBIIO
KNOepIpecTyIHOCTH.

OTY MHULIMATUBBI CBUJETE/IbCTBYIOT O IIPU3HA-
HUM MEeXK/[YHapOIZHBIM COO00IIeCTBOM HeOOXOnu-
MOCTM COBMECTHBIX [ECTBUI I obecledeHus
0e30I1aCHOCTM B KMOEPIPOCTPAHCTBE M CO3HAHMSA
9 deKTUBHBIX IIPABOBBIX MEXaHU3MOB IPOTUBO-
JIe/ICTBYSI KOEepyrpo3aM.

3akmroueHne

CrpemurenbHass uudpoBMsanus u pacryias
3aBMCUMOCTb 00IIecTBa OT KMOepIpPOCTPAHCTBA
CTAaBAT TIepel, MEXAYHAPOLHBIM COOOIIECTBOM
CJIO>KHBIE BBI3OBBL. BoIpoc o mpuMeHnMocCT rocy-
IAPCTBEHHOTO CYBEPEHUTETA K KNOEPIPOCTPAHCTBY
OCTAeTCs HepEeLIeHHBIM, 2 OTCYTCTBIE €VIHBIX MeX-
[YHAPOXHBIX HOPM CO3[jaeT IIPAaBOBBIE BAaKyyMbI
¥l yBeIMYMBAET PUCK KOH(IMKTOB.

PazHoOOpasne TpakTOBOK KubepcyBepeHUTeTa
CpeiM TOoCyfapCTB OTpaKaeT MX pasludHble WH-
Tepechl 1 TpuoputeTsl. OFHM CTPaHBI CTPEMATCS
pacmpuTh CyBepeHUTET Ha KMOepIpOCTPAHCTBO,
ycUnuBasi KOHTPOJIb M PEryInMpoBaHue, TOIfa Kak
[pyrue BBICTYNAIOT 3a COXpaHEHME OTKPBITOTO
¥ CBOOOJTHOTO MHTEPHETA, OIacasiCh, YTO U/IMIIHEE

BMEIIATE/IbCTBO TOCYZIAPCTBA MOXKET OTPaHNYNUTD
IpaBa 1 CBOOOJBI IPaXK/jaH.

Heob6xopgumo NpM3HaTh, YTO TPaAMLMOHHBIE
IPVHLNUIIBL MEX/[YHAPOJHOTO IIpaBa He Bcerna a¢-
(eKTMBHO NPVMEHVMBI K KUOEpIpPOCTPAHCTBY.
TpebyeTcst pa3paboTka HOBBIX IOAXOLOB M HOPM,
YYUTBIBAIOIINX OCOOEHHOCTV LMPOBOIl CpeXBI.
MesxyHapOojHOe COTPYFHUYECTBO U JVA/IOT MEX/Y
TOCYapCTBaMM SABJIAITCA KIIOYEBBIMM 3/IEMEHTa-
MM B 3TOM TIpoLecce.

B cBA3M C 3TMM peKOMeHJyeTcs IPOROKATh
akTuBHYI0 pabory B pamkax OOH u pgpyrux mex-
JIYHapOJHBIX OpraHM3aIMil 1O BbIpabOTKe oOlile-
IPVMHATBIX HOPM U IIPaBIJI IIOBEIeHNS B KNOepIIpo-
CTPaHCTBe, KOTOpbIe OYAYT YYUTBIBATb VHTEPEChI
BCEX TOCY/IapCTB. YKpeIUIeH e MeXXYHAPOTHOTO CO-
TpyaHMYecTBa B chepe Knubepbe30macHOCTH, BKIIIO-
qas o6MeH MHQOpMaIyeil, IpOBefieHIe COBMECT-
HBIX YYeHMII U pa3pabOTKy MeXaHU3MOB ObICTPOTO
pearnmpoBaHysA Ha KNOEpyrposbl, CTaHET BaXKHBIM
IIaroM Ha MyTH K obecledeHuio I106anbHOI
0€301acHOCTIL.

Kpome Toro, HeobxopuMo pa3paboTath yeTKye
MeX/JYHapOJHO-TIPaBOBbIe HOPMBI, PETyIMpPYIOLIe
KNOEpUIMOHAX U K1beporeparyy HI3KOi MHTEH-
CUBHOCTH. OTO INO3BOMNUT IPENOTBPATUTDH ICKAJIA-
1110 KOHQIUKTOB U 00eCreynTh yBaXKeHMe CyBe-
peHnTeTa rocysapcts B nudposoit chepe. ITonck
OamaHca MeXJy HAIMOHAIbHON 6e30MacHOCThIO
¥ 3aIUTON IIpaB U CBOOOX 4YenoBeka B IMPOBOM
IPOCTPAHCTBE TAKXKe ABJIACTCA IPUOPUTETHON 3a-
nadeit. ObecrieyeHne ycToirdnBoro u 6e30macHOro
pasBuUTHA KMOEPIPOCTPAHCTBA BO3MOYXKHO TOJIBKO
IPY YCIOBUM, YTO OYYT YYTEHBI KaK MOTPeOHOCTI
rOCyiapcTBa B 6€30I1aCHOCTH, TaK U IIpaBa IPaXiaH
Ha cBOOORY MHPOpPMALN U IPUBATHOCTb.

Tonbko depe3 cOBMeCTHBIE YCUIMA ¥ B3aMMO-
IOHVIMaHJe MEX/[YHapOHOe COOOIIeCTBO CMOXeET
IPeoi0NIeTh CYIeCTBYOIINE Pa3HOITIACKS U CO3/JaTh
9 PeKTMBHYIO IPAaBOBYIO OCHOBY /IS 6€30I1aCHOTO,
CBOOOJIHOTO 11 CITPABEINBOrO KNOEPIpOCTPAHCTBA,
CIIOCOOCTBYIOLIETO0  PasBUTHIO ¥ 6/1aromnony4nio
BCeX rOCYapCTB U HApOJIOB.

2 OOH: /torosblil goknap Paboueii rpynnbl oTKpbiToro coctasa OOH (2021).
2 OOH: Pe3ontouus leHepanbHoi Accambnen OOH A/RES/74/247 (2019).
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POCCUNCKO-ANMOHCKOE

COIMMALLUEHUE 1998 TOAA

O NMPOMDICJIE MOPCKUX MUBDbIX
PECYPCOB B TEPPUTOPUAJIbHOM

MOPE POCCN Y NMOBEPEXbA

IOKHbIX KYPWUJ1: COBPEMEHHDIE
MEXAYHAPOAOHO-NMPABOBDIE BOMPOCDHI

BBEOEHWE. Coenawerue mencoy Ilpasumens-
cmeom Poccutickoii ®edepavuu u Ilpasumens-
cmeom AnoHuu o HekomMopuix 60npocax compyo-
HUYeCcmea 6 0671acmu NPOMbICTIA MOPCKUX HUBbIX
pecypcos 6vino noonucaro 21 gespans 1998 e. (0a-
niee — Coenawierue 1998 2.). Pailon oeiicmeus Co-
enauenus 1998 2. — poccuiickoe meppumopuanvHoe
mope y ocmposos Umypyn, Kynawup, Illuxoman
u Xabomau (Manas Kypunvckas epsoa). Muenus,
BbICKA3AHHbIE 68 HAYYHO-NPABO6OL umepamype,
a makie nNpeocmMasUmensimu POCCUTICKOL pblOHOT

138

ompacnu omuocumenvo Coenawmerus 1998 e., ezo
3HAUUMOCIU U U4e/1ec000PA3ZHOCU  UCNOTHEHUS,
6viu pasnvimu. Boickasvieanaco, Hanpumep, mou-
Ka 3penus o mom, umo Coenauerue 1998 e. Ovi710
nonumu4eckoti ycmynkoii Anonuu co cmopoHbl
poccutickoti enacmu 6 Hadexoe Ha co30aHue 671aeo-
NPUSMHO20 KAUMAMA 07T UHBECTNULUTL 8 IKOHOMU-
ky Poccuu [3unanos 1998:50-53]. Bovickasvieanacy
U uHas mouka 3peHus: o mom, umo CoenauieHue
1998 . s67A€MCA KOMNPOMUCCOM MENOY NOZULU-
amu Poccuu u Anonuu [Bownezycaru, Heseposa
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2016:35-62]. B 2022 2. Poccueil npuHamo peuieHue
o npuocmanoske peanusayuu Coznawenus 1998 e.
8 CBA3U C HEBbINONHEHUEM ANOHCKOLL CIMOPOHOU Pu-
HAHCOBbLIX 00A3amenvcme. B ycnosusx, npeonpums-
MbIX NPABUMENbCMEoM ANOHUU HeOPyHec8eHHbIX
mep, Poccust npoungopmuposana Anonuro o He60s-
MOMCHOCIIU CO2TIACOBAIMNb MEHNPABUIMENLCTNEEHHbLE
KOHCYZIbMayutl no polOHOMY NPOMbICTY 6 HA38AHHDBIX
patioHax poccutickozo meppurmopuabHo20 Mopsi.
MATEPUAIJIbI I METO[bI. B ocHosy Hacmos-
uiee0 uccne0osanus nonoxer ananus CoenaueHus
1998 o. Kax uUCMoO4HUKA MeIOYHAPOOHO020 Npasa
6 00UleM CUCIEMHOM KOHMIEeKCIe e20 HOPM O CO-
XpaHeHUU MOPCKUX HUBbLX Pecypcos U ynpaseHuu
umu. [lemanvHo paccmampueaemcs npocmpa-
CMeeHHoe U3MepeHue U MamepuanvHo-npasosoe
cooepacanue Coenawenust 1998 e., a makice npuso-
0AMCS PA3Nu4Hble MHEHUS OMHOCUIMEIbHO e20 CO-
BpPEMEHHO020 3HAYEHUS C MOUKU 3PEHUS HAUUOHATID-
Hblx uHmepecos Poccuu.

Memodonozuueckyto 0CHO8Y coCmasusy 06useHa-
YuHvle Mermoovl Uccnedo8anusi (aHanus, cuHmes,
UHOYKUUS U O0e0yKUuUs), a makxie CHeyuanvHo-
topuduyeckue mMemoovt (popmanvHo-opuoutecKuil
U CPABHUMENILHO-NPABOBOIL).

PE3Y/IBTATBI UCCIEJOBAHUI. Cospemen-
Has nonumuko-npasosas ouenka CoenauieHus
1998 2., IIpunosceHuss K Hemy, a maxice exHce200HbIX
Memopanoymos 00ycnoeneHa o0UWUM KOHMEK-
CMOM MeHOYHAPOOHO-NPABOBLIX HOPM, NPUMEHU-
MoIX K omHouweHusm Poccuu u Anonuu 6 obnacmu
COXPaHeHUs MOPCKUX HUBbLX Pecypcos U ynpassne-
HUU UMU.

IIpu smom koncmamupyemcs, umo 6 CoenauieHuu
1998 2., 6 IIpunoxenuu K Hemy, 6 excez00Hvlx «Me-
MOPAHOYMAX O NOHUMAHUU» He COOePHUMCS 005-
3amenvcme AnoHuu o npedocmasieHu aHani0euy-
HbIX NPA6 HA 6e0eHUe NPOMDBLCTIA MOPCKUX HUBbIX
Pecypcos poccuiickum cyoam 6 meppumopuanvHom
mope Anonuu, K npumepy, y SNOHCKO20 OCMPO6A
Xoxkkatido.

Buiseneno HesnauumenvHoe dKOHOMUHECKOe 3HA-
uerue Coenawenuss 1998 e. ons obeux Oocosapu-
8aIOULUX CMOPOH 6 00uUjeM KOHmeKcme pPblooxo-
3AUCMBEHHbIX  OMHOUWEHUTI,  6bIMeKAUUX U3
Opyeux MeinpasurmenvCrnéeHHvlx 08YCOPOHHUX
coenauenuti Poccuu u Anonuu.
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OBCYJXIEHME W BbBIBOIDbI. Coxpanenue
U ynpasneHue MOPCKUMU HUBbLIMU pecypcamu
6 paiionax, npumvikarowux K FOxcno-Kypunvckum
0CMPOBAM, OCTIONCHEHO pa3HbIMU 63ens0amu Poccuu
u AAnonuu Ha cmamyc smux ocmposos. AnoHus, kax
uzeecmuo, ocnapusaem cyseperumem Poccuu Hao
Humu; 8 c8a3u ¢ smum Coenawerue 1998 2. sensem-
C YHUKATIOHVIM MeHOYHAPOOHbIM 002080pom Poc-
CUU 8 MOM CMBICTIE, 41O HU 6 e20 mekcme, Hu 6 I1pu-
JTIOMCEHUU K HEMY Hem YNOMUHAHUS O Cy6epeHumernte
Poccuu Had «cnopHuimu» ocmposamu U emectme ¢
mem 6 cuny Coenawenus 1998 e. Anonus npums-
714 0053amMenvCmeo 0 mMom, 4mo ee poldaku npu
ocyujecmeneHuy Npomvicnia y 6epezo6 «CHOPHbIX»
0cmposos  noouuHArOmMcA  opucoukyuy  Poccuus;
U 0 MOM, YMO NPABOOXPAHUIMEILHbIE MEPbL 8 OMHO-
wieHuu polbaxKos-Hapyuwumerneti 6yoem npumeHsImy
poccutickas crmopoHa HA 0CHO6e HOPM U MeXOyHA-
POOHO20, U POCCULiCK020 Npasa. dmom xpynkuti 0o-
2080PHO-NPABOBOLL KOMNPOMUCC NOCMABTIEH, 00HA-
Ko, 100 yepo3y nocsue HeOpyxecmeeHHvIxX Oelcmauti
Anonuu 6 omuowenuu Poccuu. Kpome mozo, u no-
cne 3axmouenus Coznawenus 1998 2. Anonus npo-
donxaem 3aA6/AMb NPUMAZAHUS HA YNOMAHYMble
ocmposa FOsxcro-Kypunvckoii 2psobvL.

K/IIIOYEBBIE CJIIOBA: Coznawenue 1998 2., npo-
Mblces, PviOOTIOBCINB0, MOPCKUE HUBble pecypcol,
meppumopuanvroe mope Poccutickoti Dedepayuu,
IOscHo-Kypunvckue ocmposa, poccuticko-AnoHcKue
poLOOX03ATiCIMBEHHbIe OMHOUIEHUS

LA HUTUPOBAHWA: 3unanos B.K., [ItotHu-
koB A.10., I'tasoBa A.IT. 2024. Poccuiicko-sAIosckoe
cornamenue 1998 roga o nmpompic/ie MOPCKUX >KM-
BBIX PeCypcoB B TeppuTOpManbHOM Mope Poccun
y nobepexps I>KHBIX Kypu: coBpeMeHHbIe MeX-
JlyHapOIHO-TIPaBOBbIE BOINPOCHL. — Mockosckuii
AHYypHAn mexoyHapooHoeo npasa. Ne 5. C. 138-154.
DOI: https://doi.org/10.24833/0869-0049-2025-1-
138-154
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THE 1998 RUSSIAN-JAPANESE
AGREEMENT ON FISHERIES

IN THE TERRITORIAL SEA OF RUSSIA
ADJACENT TO THE SOUTH KURIL:
CONTEMPORARY INTERNATIONAL

LAW ISSUES

INTRODUCTION. Agreement between the Govern-
ment of the Russian Federation and the Government of
Japan on some issues of fisheries was signed on Febru-
ary 21, 1998 (hereinafter referred to as the 1998 Agree-
ment). The area of application of the 1998 Agreement
encompasses the Russian territorial sea around the is-
lands of Iturup, Kunashir, Shikotan, and Habomai (the
Lesser Kuril Islands). Opinions expressed in the scien-
tific and legal literature as well as by representatives of
the Russian fishing industry regarding the 1998 Agree-
ment, its significance, and the advisability of its imple-
mentation varied. For instance, it was argued that the
1998 Agreement was a political concession made by the
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Russian government to Japan with the hope of creating
a favorable climate for investments in Russia's econo-
my. [Zilanov 1998:50-53]. Another viewpoint was ex-
pressed, suggesting that the 1998 Agreement represents
a compromise between the positions of Russia and Ja-
pan. [Vylegzhanin, Neverova 2016:35-62]. In 2022,
Russia made the decision to suspend the implementa-
tion of the 1998 Agreement due to the failure of the
Japanese side to fulfill its financial obligations. In light
of the unfriendly measures taken by the Japanese gov-
ernment, Russia informed Japan of its inability to ar-
range intergovernmental consultations regarding fish-
ing in the specified areas of the Russian territorial sea.
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MATERIALS AND METHODS. The present study
is based on an analysis of the 1998 Agreement as a
source of international law within the overall systemic
context of its norms regarding the conservation and
management of marine living resources. The spatial
dimension and substantive legal content of the 1998
Agreement are examined in detail, and various per-
spectives on its contemporary significance in terms of
Russia's national interests are presented. The method-
ological framework comprises general scientific meth-
ods of research (analysis, synthesis, induction, and
deduction), as well as specialized legal methods (for-
mal-legal and comparative legal).

RESEARCH RESULTS. The current political and le-
gal assessment of the 1998 Agreement, its Annex, as
well as the annual Memoranda is determined by the
general context of international legal norms applica-
ble to relations between Russia and Japan in the field
of conservation and management of marine living re-
sources.

It is noted that the 1998 Agreement, its Annex, as well
as the annual Memoranda do not contain any obliga-
tions of Japan to grant similar rights to fish for marine
living resources to Russian vessels in the territorial sea
of Japan, for example, near the Japanese island of
Hokkaido.

The insignificant economic importance of the 1998
Agreement for both contracting parties is revealed in
the general context of fisheries relations arising from
other intergovernmental bilateral agreements between
Russia and Japan.

DISCUSSION AND CONCLUSIONS. The conser-
vation and management of marine living resources in
the areas adjacent to the Southern Kuril Islands is

1. BaeueHmue

Mopckne mpupOHBIE Pecypchl, 0COOEHHO
JKMBBIE PECYpPCBI MOPS, — 3TO «IPEBHUI» OODBEKT
MeXIyHapofHoro npasa'. IIpaBoBoit pexxum mpu-
POIHBIX PeCypCOB MIPOBOTO OKeaHa Jja/ieKo He CTa-
TUYEeH: 3aK/II0YAl0TCA BCe HOBble MEX/yHapOJHbIe
coITIallleHNs MeXJy TOCYapCcTBaMM 110 TIOBOAY UX
COXpaHEeHV U MCIONIb30BaHMsA, 0COOEHHO Ha pernu-
OHAJIbHOM U JIByCTOpPOHHEM ypoBHe. O4eBMIHO, YTO

complicated by the differing views of Russia and Japan
regarding the status of these islands. Japan, as is well
known, disputes Russia’s sovereignty over them; in
this context, the 1998 Agreement is a unique interna-
tional treaty of Russia, in the sense that neither its text
nor its Annex mentions Russia’s sovereignty over the
‘disputed” islands. At the same time, as shown by the
analysis of the 1998 Agreement, it is evident that by
signing this document, Japan agreed that Japanese
fishermen, when fishing off the shores of the “disputed”
islands, are subject to Russia’s jurisdiction; that law
enforcement measures against violating fishermen
will be applied by the Russian side based on both in-
ternational and Russian law. However, this fragile le-
gal compromise is now under threat following Japan's
unfriendly actions towards Russia. Moreover, Japan
continues to lay claim to the aforementioned islands of
the South Kuril Ridge even after the conclusion of the
1998 Agreement.

KEYWORDS: The 1998 Agreement, fishing, marine
living resources, the territorial sea of the Russian Fed-
eration, the South Kuril Islands, Russian-Japanese
fisheries relations

FOR CITATION: Zilanov V.K,, Plotnikov A.Yu.,
Glazova A.P. The 1998 Russian-Japanese Agreement
on Fisheries in the Territorial Sea of Russia adjacent
to the South Kuril: Contemporary International Law
Issues. — Moscow Journal of International Law.
2025. No. 4. P. 138-154. DOL https://doi.
org/10.24833/0869-0049-2025-1-138-154
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JIOTOBOPHO-COI/IACOBAHHBIE OCHOBBI MEX/YHApPOJ-
HOTO COTPYAHNMYECTBA CHIDKAIOT BEPOATHOCTD MEX-
rOCYy/lapCTBEHHBIX KOHIMKTOB 110 IOBOLY MOPCKO-
T IPVPOJONOIb30BAHII, B TOM YIC/Ie IIPU PasHOM
TO/IKOBAHMJ HOPM, PETyINPYIOLINX COXpaHeHe
¥l UCTIO/Ib30BAHNe MOPCKMX JKMBBIX Pecypcos, 00-
jlerdaor 0OMeH COOTBeTCTBYIolelt nH(opMaruert,
a TaKKe IPJMEHEHNe IPAaBOOXPAHUTEIbHBIX Mep
[Borg 2014:356-357]. Bompoc o ToM, Ha Kakoii mpa-
BOBOJI OCHOBe IIPMOPEeXHOE FOCYAPCTBO IIPUHIMA-
€T Mepbl [10 COXPAHEHNIO ¥ YIIPABIeHNI0 MOPCKUMU

T O NoHATUN «OOBbEKT MEXAYHAPOAHOro npasa» cM.: BoinerkaHuH A.H., Konocos 10.M. 2015. MoHATME MeXayHapOoZHOro
npasa, ero npeameTt, 06beKTbl, cuctemMa. — MexoyHapooHoe npaso. YuebHUK Ans akagemuueckoro 6akanaspuarta. B2 1. T. 1.

M.: lOpanr. C. 16-27.
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JKUBBIMY pecypcaMil B paifoOHaX, HaXOJAMINXCA IO
ero CyBepeHUTETOM 1 IOPUCAUKIINENT, 0COOEHHO Ba-
JKeH JIJI1 MHOCTPAHHOTO TOCYAApCTBa, 3aHTEpeco-
BAaHHOTO MO/1b30BaTbCS ATUMI PeCcypcaMu.

Ho cux mop u Ha ypoBHe MeXYHapOJHO-IIPaBoO-
BOVI IIONIMTHMKU TOCYAApcTB [BpurerkanmH, Maro-
MenoBa 2022:112-126], u B Hayke [Rafaly 2022:295]
CYIIeCTBYIOT pa3Hble NOHMMaHMs BOIIpOca O CO-
IepXXaHUU TIPMHMMAeMBbIX TOCy[lapcTBaMy Mep II0
«YIIPABJIEHNIO», «COXPAHEHUIO», «VCIIOIb30BaHIIO»
MOPCKIUX XIBBIX pecypcos. ITo cyTu, Bcakmit Mex-
JIYHapOIHBIN JIOTOBOP O MOPCKUX OMopecypcax,
[a)ke eC/Ii OH 3aK/TI0UeH TOTbKO MeX/y ABYMsI TOCY-
JlapCTBaMI, BHOCUT CBOJT BK/IaJ| B 001MIT CBOJ| MeX-
IYHapO[HOTO IIpaBOTBOPYECTBA U IpaBOpeanusa-
Iy B 0603HAYEHHON 00/IacTU B3aMMOOTHOILIEHMIT
rocygapcTs. He sABnfercsa MCKIIOYEHNEM B 3TOM
CMBIC/IE ¥ POCCUIICKO-SIOHCKOe pbibonoBHOe Co-
rnamrenne 1998 r. B nactosmen ctatbe CornaiieHne
1998 1. omeHmBaeTcs B 00LIEM KOHTEKCTe obIie-
IPUHATBIX HOPM MEXIYHAPOLHOTO IpaBa B YacTyU
IeATeNbHOCTY MHOCTPAHHOTO IOCYAapCcTBa B CyBe-
PEeHHBIX TeppUTOpMATIbHBIX Bojax Poccum. ABTo-
pbl TakKe pacCMaTpyBalOT BOIPOCHI TOJTKOBAHNA
Cornamenns 1998 r., B TOM 4mciie AMCKYCCUOHHDIE.
OTpnenbHO aHAMU3UPYETCs COfep)KaHye U IopuUande-
CKOe 3HayeHue MeMOpaHayMOB O IIOHMMaHWM, IPU-
HATBIX BO ucnonHenne CornanieHus. B 3akmoun-
TEeNIbHOM pasfiefie IIpefJIo>KeHbl BBIBOABI 110 MTOTaM
MCCIeNOBaHMS.

2. Cormamenue 1998 r. Kak KOMIIOHEHT HOPM
MeKAYHAPOZHOTO IpaBa O COXPaHEHNN U YIpaB-
TeHNM MOPCKMMM KUBBIMM pecypcaMu

Cnepyer, mpexpje BCero, INONYEPKHYTb, YTO
Cornamenne 1998 r. He paccMaTpyBaeT BOIPOCHI
COXpaHeHMsA M MCIIONIb30BaHUA >KUBBIX MOPCKUX
PecypcoB; OHO KacaeTcsl MCKIIYUTEIbHO BOIPO-
COB IIpefoCTaB/IeHN MHOCTPAHHOMY FOCY/IapCTBY —
B JJaHHOM c/ly4ae AIoHuy — 1papa oCyIleCTBIEeHN:
MOPCKOTO IPOMBIC/IA B TePPUTOPUAIbHBIX BOflaX
Poccun y mobepexxnps 10XKHBIX 0CTpoBoB Kypumib-
CKOTO apXmIleiara ¥ OrOBapMBaeT YCIOBUA IPefo-
CTaBJIeHNs 9TOTO IIpaBa.

CrnepyeT TakXe OTMETUTb, YTO B3aUMOOTHOLIE-
HuA ¢ SInoHment B palloHaX U aKBaTOPUM IOXKHBIX
Kypun ocnoxHATCA NPUHIMINAIBHBIM PacXOX-
fleHMeM MO3ULMM JBYX COCeJHUX rocyfapcTs — Poc-
cum ¥ SINOHMM - B OTHOIIEHMM CTaryca 3TUX
OCTPOBOB, a TaKXe HeXXenaHMeM fMoHuu npusHa-
BaTh 6eCCOpHOCTb cyBepeHurera PD Hap stumm

142

OCTpPOBaMM — U IIpUIeXallleM TePPUTOPMATbHOM
Mope — IPMOOpeTeHHBIM 110 1ToraMm Bropoit Mupo-
BOJ1 BOVIHBIL

B ropupmueckoit Hay4HOI nuTEparype 0003Ha-
4eHbl Pa3/MYHbIe NOAXOAbI K TOMY, KaKle UMEHHO
IPUPOJHbIE «PeCypChl» MOTYT OIpeLeNATbCA KaK
«MOPCKMe J>KUBbBIE pecypchl». 3JapybexHble yde-
Hble-IIPaBOBe/bl Yallle BCEro JAHHBIM IIOHATHEM
OIpPeeNAIT PbI0, TONOBOHOTYX MOJUTIOCKOB, PAaKO-
00pas3HBIX ¥ MOPCKUX MIeKonmTaomux [Matz-Luck,
Fuchs 2015:493]. B oredyecTBeHHOII HayKe OTMede-
HO, YTO HOPMBI 06 YIIPaB/IeHNI MOPCKVMM )KUBBIMIU
pecypcamy olmn60YHO OrPaHNYMBATD TONIBKO IIepe-
4JCTIEHHBIMU BUJAMM; YTO M MOPCKME BOJOPOCIIH,
VHBIE BUJBI MOPCKOJ (DIOPBI MOTYT CTaTbh 00BEK-
TOM MHOTOYPOBHEBBIX IIPABOOTHOLIEHMIA 110 T10BO-
1y COXpaHeHMs U UCIONb30BAHNUA MOPCKUX KMBbIX
pecypcoB [Beuterskanun 2001a:69-81]. Otmeueno
TaKXe, YTO MeXXIYHaPOIHO-IIPaBOBbIe K/Iay3y/Ibl 00
yIpasieHnyu 010opasHO0OpasyeM MMIPOBOTO OKea-
Ha — 3TO HOBE//IA B MEXYHapOJHOM IIpaBe, J0ro-
BOPHO 0003HaueHHas nocie 1958 ., HOCKONbKY HI
B 07HO11 13 JKeHeBCKMX MOPCKMX KOHBeHIuiT 1958 .
TaKyue HOPMBI He ObUIN IIPeyCMOTPeHbI. [ Bpuierka-
uuH A.H., 3urtanos B.K. 2000:13] Kak noscHsm1ocs,
B Havyasie XX B. IOf BIMSHNUEM Ve, KOMOVHUPY-
IOIIMX YCIeXM MOPCKON OMONorum, MaTeMaTUKN
U MOPCKOIT TeXHUKY, pycckuM ydeHbIM @.J1. bapa-
HOBBIM pa3paboTaHa «IepBas MaTeMaTuyecKas Mo-
Jie/Ib 3aBYICUMOCTI MEXY COCTOSHMEM 3araca pbld
U IIPOMBIC/IOBOJI HAIPY3KOI Ha HErO»; OPUANYECKIUe
HOPMBI 06 yIIpaB/IeHNM 3aracamyl PeIObI ¥ MOPCKUX
MJIEKOIIUTAIOINX, OOecIeyrBaBlIne «MaKCHMalb-
HYIO BBITOZly» OT PbIOOJIOBCTBA, HMOABIINCH IO3J-
Hee, CHayaja Ha [IBYyCTOPOHHEM U DPEeTYOHa/lbHOM
YPOBHE COTPYIHMYECTBA FOCYAApPCTB [Bouterskanny
20016:71, 72]. B memocTHOM Bupe ujesi «ympase-
HYA MOPCKMMU JKMBBIMM pecypcamMy» HOIydmia
CBO€ YHMBepcajabHOe BoIolieHue B KoHBeHIuM
10 MOpCKoMYy mpaBy 1982 r. (manmee — KonBeHums
1982 1.). ITonoxennsamn Konseniym 1982 r. ycra-
HOBJICHO IIPaBO IPUOPEXHOTO FOCYAAPCTBA IIPUHN-
MaTb 3aKOHBI I IIPaBJ/Ia O €0 CYBEPEHHBIX ITPaBax
B IIeJIAAX Pa3BeIKN, pa3pabOTKM ¥ COXPaHEHMA XKI-
BBIX IIPUPOJHBIX PECYPCOB B MICK/IIOYMTENBHOI 3KO-
HOMIYECKOJ1 30He I Ha KOHTMHEHTaIbHOM Ieibge
JIAHHOTO TOCYAApCTBa, a TakKe 0OecedyBarh IIy-
TeM HaJJIeKaIlX Mep 110 COXPaHEHMUIO U YIIpaBJie-
HMIO 6e30I1aCHOCTb COCTOSTHMA JXMBBIX PeCypcoB
B 3TUX PailOHAX OT YPE3MEPHON IKCIUTyaTallK, HO
IpM 3TOM HOCTUTANACh Obl Ie/Ib «ONTMMATIbHOTO
UCIIO/Ib30BAHNA JKMBBIX PecypcoB» Mops. B 1enom,
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KonBenuns 1982 r. ycraHaBmuBaeT «06a3oBYIO0 CH-
CTeMy YIpaBJeHMs MOPCKUMM >XMBBIMU pecypca-
M1»: 1) «30HAJIbHBII» MOAXON K TaKOMY yIpaBye-
HUIO B TEPPUTOPUATIBHOM MOpE, MCKIIOYNUTENbHOM
SKOHOMMIYECKOI 30HE U T. . U 2) «BULOBOI» IIOIXOL
(pe>xuM fla/leKo MUTPUPYIOIUX BUJIOB, HAaIpUMep,
OT/INYAeTCA OT PEXMMa aHAPOMHBIX BUJIOB 1 T. JI.)
[Tanaka 2011:294].

B 1995 r. momoxxkenus KousBenmmm 1982 r
0 MOPCKUX JKMBBIX pecypcax ObIIM IOIOTHEHbI
ellle OfIHMM, OYeHb 3HAYMMbBIM YHUBEPCaTbHBIM
MeX/YHapOaHbIM jorosopoM — CornmamenneM 06
ocyulecTBieHuy mnonoxeHuit Kousenumn 1982 r.,
«KOTOPbIE KacaloTCsA COXPaHEHMA TPaHCIPAHMYHbBIX
PBIOHBIX 3aI1aCOB U 3aIACOB [JAJIEKO MUTPUPYIOLINX
pbi6 u ynpasienus umn». 1o CornaiieHne mpep-
yCMaTpyuBaeT HOPMY 00 «OCTOPOXKHOM IIOfIXOfie»
K COXPaHEHHI0 MOPCKMX JKUBBIX PECYPCOB U YIIPaB-
JIEHVIO MMU C TeM, 4TOOBI 3aINIIATh MOPCKIE XKI-
BBIE PECYPChl, COXPAHATD CPely UX OOMTAHMsA, B TOM
4yciIe ¥ B TeX C/Iy4asax, KOIfa IIOoyYeHHble JaHHbIe
O COCTOSHMM TAKUX IPUPONHBIX PECYPCOB HEIONI-
Hble WM UX Boobie Her [Boinerkanun 20016:71,
72]. ITpu aTOM IpOpeEXHBIE TOCYAAPCTBA IPUMEHS-
10T «OCTOPOXKHBIN MOZXOf» C HEKOTOPBIMM Bapua-
LVAMA: OH MOYKET ITPOCTIEXUBAThCA, KAK OTMEYEHO,
B «JIyXe 3aKOHOB» IIPUOPEKHOTO TOCY[ApPCTBA, WK
0003HaYaThCS KaK «PUCK-OPMEHTVPOBAHHDII», VTN
K€ paccCMaTpUBaTbCA KaK KOMIIOHEHT «3KOCHCTEM-
HOTO» YIIpaBJIeHUA MOPCKMMM OMOpecypcaMul 1 T. .
[Allen 2001:648] Ha kxaxoit HOpMaTUBHO-IIPAaBOBOI
OCHOBE COBPEMEHHOE TOCY[AAapCTBO O00A3aHO CO-
XpaHATh IPUOPeXXHBIE MOPCKIe OMOpPeCypChl U pa-
LYIOHA/IbHO YIPABIATb VMU, I KaK OCYIIECTBIIATD
HOPMBI MEXJIyHapOJHOrO IpaBa 00 YyIpaBlIeHUM
UMM — B 3TOM BOIIPOCE IIPAKTUKA TOCY/JapCTB 1 ee
OLIEHKM B IOPUJIMYECKON HayKe pasHble. Y KaXK[gou
IIPAaBOBOJ MOJE/IM TAKOIO YIpaBJIeHNsA €CTb CBOM
JIOCTOMHCTBa M HefocTaTkiu. Kak mpepioxkeHo
B HayKe, OJHO3HAYHO TO, YTO «BO3HMKAET OCTpasd
HeoOXOAMMOCTb» OTKa3aThCA OT IOAXO/A, OPUEHTH-
POBAHHOTO JIMIIb Ha 3KCIUTYaTalMI OGuopecypcos
MOps; 9TO, KaK 00pa3HO CKa3aHO, «BOIPOC MYAPO-
CTU 4esioBevecTBa B menom» [Tanaka 2011:330].

Ha Takom obmeM ¢one npobnema ynpasieHus
MOPCKMMM >KVMBBIMU PeCypcaMy U MX COXPaHEHM:
B Te€X MOPCKUX pailOHaX, KOTOpble IPMMBIKAIOT K
I0xHO-KypuabckuM ocTpoBaM, OCTIOXKHEHa, Ipe-
XJie BCEro, pasHbIMM IO3ULMAMHU JBYX COCEIHUX
rocypapcts — Poccun n nonun - B OTHOIIEHUM
CTaTyca 3TUX OCTPOBOB.

Moscow Journal of International Law - 1 - 2025

Anonna ocmapusaer cysepeHurer Poccum Hap
rpynmnoii 4erbipex HKHO-KypUIbCKMX OCTPOBOB:
Urypynowm, Kynaumpowm, lllnkoranom n Xaboman
(«Xaboman» — 3TO IpyIIIIa CKaJl X METKIX OCTPOBOB,
uMeluXx B JmoHun Takoe HamMeHoBaHue; B Poc-
cuyt 0pNUIMAIBHO UCIIOb3YeTCsA MHOE MX HaMMEHO-
BaHue — «Manas Kypunbckas rpsapa»).

Kak ormedaercss B Hay4HOIT /mTeparype, «dop-
MaJIbHO HOMY4YMIOCh TaK, 4To cyBepeHutrer CCCP
HaJ Kypuiabckumy ocCTpoBaMy HeIBYCMBICTIEHHO
He 6bu1 mopTBepxpeH» CaH-DpaHIMCCKUM MUp-
HbIM poroBopoM 1951 r. (The 1951 Treaty of Peace
with Japan), 3akmiouenHbIM 6e3 yuactus Coert-
ckoro Corosa, xoTa cyBepernter Coserckoro Co-
1032 HaJ 3TUMM OCTPOBAMU «4ETKO IIPEfyCMOTpPEH
Antunckum cormamenuem 1945 r». Ho B cuny fo-
roopa 1951 r. (CCCP He sBnseTcs €ro y4acTHU-
KOM) «SIIOHMSA IOy 4nIa «<BO3MOKHOCTD CChITTAThCS
Ha 3T0 00CTOATENBCTBO B CBOIO IIO/Ib3Y, OIMPAACH Ha
nopgepxkky CIIA, n3MeHMBIIMX CBOe OTHOLIEHME
K ObIBLIEMY COI03HUKY — CoBeTckomy Coro3y» (4To
HO/IUTUYECKU OOBSACHMMO B TOT IIEPMOK); IIPU STOM
CIIA Hapymmm 00s3aTenbCcTBO 10 SIITMHCKOMY
cormanieHno 1945 r.,, a 310, KaK OTMEYEHO B HayKe,
«IOPUANYECKY He JOmycTUMO» [Bpiterskanns, Hese-
posa 2016:35].

ITpn ouenxke Cornmanenus 1998 r. Henb3A He yuu-
TBIBaTh J JCTOPMKO-TIPABOBbIE OOCTOATENIbCTBA.
ITpu 3axmouennu mexxpy Poccueit u Anonueit Iop-
TCMYTCKOTO MMPHOro porosopa 1905 r. fAnonns
Ho/Ty4nia IpUBUIETMPOBAHHbIE IIpaBa Ha BelleHMe
pBI60TIOBCTBA [jake B IPUOPEXHBIX paitoHax Poccyn
ot Kamuarku o IIpumopns. Ilotepnes nopakenne
BO Bropoit MupoBoii BoitHe 1 ropucaB AKT o 6e30-
TOBOPOYHOI Kamntynauun 1945 r., fAnonns, teM He
MeHee fobunach o CaH-PpaHINCCKOMY MUPHOMY
morosopy 1951 I. MoIOXKeHNA O 3aK/IIOYEHUM C Hell
JIOTOBOPEHHOCTE B 00/1acTM PbIOOTIOBCTBA C TeM,
4TOOBI IPOJO/DKUTh HPOMBICETT MOPCKMX JKMBBIX
pecypcoB cBOMM (IOTOM B TeX pajioHaX, B KOTOPBIX
OHa BeJla eTo paHee.

[Tockonbky obs3arenbcTBa 1o Can-
@pannucckomy porosopy Ha Coserckmit Coros
He pacnpocTtpanAwTcd, B 1956 1. CCCP u fAnonusa
sakmounm COBMECTHYIO JIeKIapalyio O IpeKpa-
IIEHUN «COCTOAHNUSA BOMHBI MEXY IByM:A TOCyjap-
CTBaMM» ¥ BOCCTAHOBJIEHMM MEXJly HMMU «MMpa
U 0OPOCOCEACKNX JIPY’KECTBEHHbIX OTHOIIEHMII».
CoBMecTHas pexmapanusa 1956 I. cTaja BaXKHBIM
KOMIIPOMUCCHBIM LIarOM Ha IyTM HOPMajM3aLuy
OTHOILIEHUIT MEXJY HBYMs COCETHUMM CTpaHaMI,
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HOCTY>KWIa PasBUTUIO JOTOBOPHO-IIPAaBOBOII 6a3bl
COTPY[HIYECTBA, B TOM YMC/Ie B 0O/IACTY COXpaHe-
HYA U UCTIONb30BAHUA MOPCKMX JKUBBIX PECYPCOB.
[To cmpicny pexnapanun 1956 r. CCCP u Anonus
COITIACU/INCh «B BO3MOXXHO KOPOTKMII CPOK BCTY-
IUTb B IIEPETOBOPHI O 3aK/TIOYEHUY [JOTOBOPOB MJIN
COIJIAIIEHWI /IS TOTO, YTOOBI IIOCTABUTb Ha IPOY-
HYI0 M [PY>KeCTBEHHYI0 OCHOBY MX OTHOLIEHM:
B 00/1aCTM TOPrOB/IY, TOPTOBOTO MOpEIIaBaHMA
U IpyT¥ie KOMMepUYecKie B3auMoOTHoIeHnsA» [Pyc-
ckne Kypwier ... 2015:188].

B mocnepyromuii nepuop, B KOHTEKCTe TaKOM TeH-
[leHIIMM K HOPMa/IM3aLyJ COBETCKO-AIOHCKUX OTHO-
IIeHNIT ObUIM 3aK/TIIOYEHBI 3HAYMMBle IBYCTOPOHHIE
JIOTOBOPBI, IIpefycMaTpuBalolyie IpaBa 1 00s13a-
TebCTBA JIBYX COCEHUX OCYHApPCTB B 00/1aCTH CO-
XPaHEeHNA MOPCKMX JKUBbIX PECYpPCOB 1 yIIPAB/IeHUA
ymy: Coranenne MeXXiy MUHUCTEPCTBOM PBIOHO-
ro xossiictBa CCCP u XoKKaificKoil accoimaryen
PBIOOIIPOMBILITIEHHNKOB O IIPOMBICTIE «MOPCKOI Ka-
IYCTBI» SITOHCKMMU pbibakamy 1981 r.; Coramenne
mexpy IIpasurenbctsom CCCP u IlpaButenbcTBoM
SINOHNY 110 BeleHNI0 PHIOOIPOMBICTIOBBIX OIlepaLiyit
1975r.; Cornamtenue Mexxy IIpasutenctsom CCCP
u IlpaBurenbcTBoM AMOHMY O B3aMMHBIX OTHOLIE-
HIAX B 0071acTI PbIO0IOBCTBA Y ITOOEpeXXMit 00enx
cTpan 1984 r.; Cornmantenne mexay IlpaBurenbcTBom
CCCP u IIpaButennctsom fAnoHnun o coTpygHmde-
CTBe B 00/1acTy ppIOHOTO X03s7icTBa 1985 1.2

[Tocne pacmapma Coserckoro Corwsa B 1991 1.
B JIOIIOJIHEHNE K Y>Ke Ha3BaHHDBIM COIJIALIeHMAM Ha
IIBYCTOPOHHEM ypoOBHe ObUmM 3akmrouyeHbl: Corna-
menne Mexnay IlpasurenpcrBom Poccumiickoit ®e-
mepauyy u ITpaBurenbcTBoM ANOHNMM O HEKOTOPBIX
BOIIPOCaX COTPYAHMYECTBA B 00/1acTM IPOMBIC/IA
MOPCKIUX XUBBIX pecypcoB 1998 r.; Memopannym
mexny IlpaButenbctBom Poccuiickoit denepanun
u IIpaBurensctBoM SInoHnu 06 OCHOBAX JjabHeNl-
ILIETO COTPYAHNYECTBA B 00/IaCTI MIPeFOTBPAIeHA
He3aKOHHOT0, HeCOO0IIaeMOro 11 HeperypyeMoro
IIPOMBIC/IA MOPCKUX KMBBIX PECYPCOB I HE3aKOHHO-
ro BbIBO3a Ipopykuyu u3 Hux 2009 r.; CornamleHne
Mmexny IlpaButensctBom Poccuiickoit denepanun
n IIpaBurenbctBoM AnoHum o coxpaHeHuu, pauu-
OHAJIbHOM JICIIONIb30BAaHMM, YIIPaBI€HUM >KMBBIMU
pecypcamu B CeBepo-3amagHoit 4actu Tuxoro
OKeaHa I IpelOTBPAIlleHN! He3aKOHHOI TOProB/IN
XMBBIMM pecypcamu 2012 1.’

B nepeuncieHHbIX JBYCTOPOHHMX IIPABOBBIX JI0-
KyMEHTaX 0coboe 3HaueHue B paMKax MCCIeyeMoii
TeMbl nMeeT CoraleHne MeXXy MUHICTEPCTBOM
pri6HOTO X03s171cTBa CCCP 1 X0KKaiiACKOI accouu-
aiyeri pblOOIPOMBIIIIEHHNKOB O IIPOMBIC/IE «MOP-
CKOJI KaIlyCThI» SIIIOHCKMMM pblbakamu 1981 r. (ma-
nee — Cornamenue 1981 r.), IpeXJie BCEro IOTOMY,
4TO €ro 3aK/IKYeHe IIPYBHEC/IO CYI[HOCTHBIE TIpa-
BOBbIE HOBE/UTbI B OTEYECTBEHHYI MEX[YHApOJ-
HO-IIPABOBYI0 INOJMUTHKY: a) B MOPCKUX palioHax,
IPMMBIKAIOIMX K 0003HaYeHHBIM CHOpPHBIM HO-
HO-KypWIbckuM OCTpOBaM, ANOHCKME CYAa CTasn
HnoauuMHAThCS 3akoHaM u mpasmnam CCCP (ct. 5
Cornamenus 1981 1.); 6) AOHCKYe ppIOaK OTYYN-
JIY OTOBOPHO-IIPaBOBYI0 BO3MOXXHOCTD JIETUTYIMHO
OCYIIECTB/IATb IPOMBICETT BONM3Y STUX OCTPOBOB,
TeM CaMbIM CO3/]aBasl YC/IOBUA JIA CHYDKEHNUSA YPOB-
HS OpaKOHbEPCKMX HaberoB B MOpCKME PajiOHBI
y no6epexbst FO>xHO-Kypunbckux ocTpoBoB.

BHemHNMM KaranmmsatopoM paspabOTKU 3TOTO
CoranieHys HOCTY>KU/IN, C OHOI CTOPOHBI, TeppH-
TOpMajIbHbIE MPUTA3aHNA SIOHNYN Ha 3T OCTPOBa,
CO3JaBaBIlNe HAIPSHKEHHOCTb BO B3aMOOTHOILIe-
HuAx ¢ Poccueit, a ¢ [pyroit — 10CTaTOYHO MHOTO-
4JIC/IeHHBIe «OpaKOHbEePCKIe Habern» B Ha3BaHHbIE
payioHBI AMOHCKVUX PBIOONOBHBIX CYHOB, Oasyupyo-
uX B 0CHOBHOM B mopty Hemypo (octpos Xok-
Kaiigo). B oTmenbHbIe TOLBI YMCTIO OPAaKOHBEPCKUX
«HaberoB» AMOHCKMX CYHOB Ha MOPCKNE >XMBBIE
pecypcbl B POCCHMIICKMX TEPPUTOPUATLHBIX BOJAX,
IPMMBIKAIOIINX K OCTPOBAaM, MOCTUIANO OKOJIO
HECKO/IbKO ThICSY Cny4aeB [3mmaHoB 1998:50, 53],
a MX 3aJlep>KaHuUIl M apecToB gocTurio fo 1 129 cuy-
qaeB [Kypmasos 2006:336].

C Jpyroit CTOpOHBI, paHee CYIeCTBOBABIINE
TeppUTOpYMA/IbHBlE NpPUTA3aHUA SNOHMM HA 9TH
OCTpOBa, OXapaKTep)30BaHHbBIE BbIIIE, CO3[ABAJIN
B L[e/IOM HAINPsKEHHOCTb BO B3aVIMOOTHOIIEHMUAX
¢ Poccuerr. bonee Toro, ANOHCKNII apaaMeHT, Po-
IO/DKas HarHeTaTb OOCTaHOBKY, IPUHSA 3aKOH O
TOM, 4YTO TaK Ha3bIBaeMble «CEBEPHbIE TEPPUTOPHUI»
(Kypa, TI0 MX MHEHMIO, BXOJAT Ha3BaHHbIE IIepeylc-
nenuble HOxHO-Kypuibckne ocTpoBa) Haxomsarcs
nop ropucaukuyeit nounn [[InoTHukos 2022:81].

B 60ppbe ¢ mpecTyIieHMAMM ¥ MHBIMU IIPABO-
HapyLIEHNAMN Ha MOpe BaKHBIMM ABJIAIOTCA BO-
IPOCHI, CBSI3aHHbIE C YCTAHOBJIEHMEM J OCYILeCT-
BJICHMEM IOPUCAUKLINY TPUOPEKHOr0 rOCYAapCTBa.

2 Cm.: CO60pHIMK ABYCTOPOHHKX cornaweHunin CCCP no Bonpocam pbIOHOro X035MCTBA, Pbi6ONOBCTBA Y PbIOOXO3ANCTBEH-

HbIX nccnegosaHuin. M.: BHUPO, 1987. C. 282-300.

3 Cm.: CO0pHMK MeXOyHapOAHbIX KOHBEHUMI 1 cornaleHunin Poccuiickonn Mepgepauun no Bonpocam pbibonoscTBa. M.:

Mpocnekt, 2010. C. 551-555.
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LAW OF THE SEA

YcraHoBNeHMe IOPUCAMKLVM, IPEXJIe BCEro, 03-
HayaeT «oIIpefie/ieHNe IPOCTPAHCTBA, B Ipefenax
KOTOPOT'0 TOCYJAPCTBO CUMTAET BO3SMOXKHBIM 1 [IO-
HyCTMMBIM OXVJATh U TPeOOBaTh OCYILIECTBICHNA
CBOMX ITPABOMOYHBIX BeJIeHUIA; KpyTa /i1, KOTOPBIM
a/IpecyloTcs TaKue Be/leHNs; BPeMEHU, B TedeHMue
KOTOPOT'O OHM JIe/ICTBYIOT; BOIIPOCOB WM IIpefMe-
TOB, 110 TIOBOZY KOTOPBIX Be/leHNs CPOpMYIMpOBa-
HbI», @ OCYIIeCTB/I€HE OPUCAUKINY — PeaTn3alnio
TOCYapCTBOM BO3MOXKHOCTY U JJOITyCTUMOCTH 00e-
CIIeYEeHNA CBOUX IIPABOBBIX BeJIEHNUII MOCPEICTBOM
IPMMEHeHVA Mep TNpUHYXAeHUA» [YepHUYeHKO
1999:114-115]. B mepBom cnyuyae, Kak OTMe4YeHO
B HayKe, IPUOPEXHOE TOCYAAPCTBO OCYIIECTBIIACT
3aKOHOJIaTe/IbHYI0 OPMUCAMUKIINIO, BO BTOPOM — JIC-
HOJIHUTENbHYI0. B cOOTBETCTBUM C MEXJYHApO[-
HBIM IIPAaBOM TOCY[ApPCTBO BIIPaBe OCYIIECTBIATH
Y 3aKOHOJIATe/IbHYI0, U1 MCIIOTTHUTE/IbHYIO0 IOPUCVIK-
o [Klein 2011:62].

IIposABeHreM WCIOMHUTENBHON HOPUCIUKLINI
HpUOPEXHOTO TOCYAPCTBA AB/IAETCA IPUMEHEHMe
POCCUIICKMMI BJIACTAMU IIPOTUB ANOHCKUX CYJOB-
IIPAaBOHAPYIINTeIell IPUHYAUTENbHBIX Mep IIPaBo-
OXPaHWUTENIbHOTO XapakTepa (B YaCTHOCTM, TAKUX
Mep, KaK OCTaHOBKa ¥ OCMOTP CY[Ha, IIpec/iefioBa-
HIe II0 TOpsi4MM crnefiaM u T. 1) [[1azosa 2020:106-
118] BaxxHo, TO/IBKO 4TOOBI TaKye Mepbl OBLIN IPO-
HOPILMOHAIbHBL  COBEpLIEHHOMY JesiHuio [Burke
1994:307].

Ha npaxTuke B pe3ynbTaTe TaKMxX Mep, OCYLIeCT-
BJISIEMbIX POCCUIICKON CTOPOHOI, KaK T€PPUTOPU-
a/IbHbIM CYBE€PEHOM OCTPOBOB, 3aJlePXKMBANNCD Jle-
CATKM ANOHCKUX CYLOB-Hapyumreneit. Ciay4anocs,
4TO TaKye Cy/ia OTKA3bIBATNUCh IOJYMHUTHCS 3aKOH-
HbIM TpeOOBaHNUAM, IOCTYIAIOLINM C BOGHHBIX KO-
pabeit Poccuu. B Takux cmydasx MeXgyHapopHoe
IpPaBO Haje/sAeT BOEHHbIe KOpablyu IpaBOM OCTa-
HaB/IMBaTbh CMJION Cy/ja, HapyIIalllMe 3aKOHOfA-
Te/IbHbIe IPEMIINCAHNA, 0COOCHHO IPJ HEBBIIIOIHE-
HIY UMY TPeOOBaHMII OCTAaHOBUTBCS; KPOMeE 3TOTO,
B TaKMX CUTYalUAX B MEXK/YHapOJHOM IIpaBe HeT
3ampera Ha IpyMeHeHMe opyxua'. B paccmarpu-
BaeMBIX CUTYaLUAX, KOTJA He/lb3s ObIIO M36eKaTh
IPVMMEHEHV OPYXMsA, OT/ie/IbHbIE ATIOHCKYE PbIOa-
Ki-HapyumTeau noru6mu. IIpogomkaTh 1 masblie
TaKoe HeJIerajbHoe PbIOOTIOBCTBO [JIA AMOHCKUX
PBIOAKOB CTAaHOBY/IOCH OTIACHBIM.

YunreiBag pemmmMocth Poccum mpenArcTso-
BaThb U BIpefb OpPaKOHbEpPCTBY ANOHCKMX CYHOB

B CBOUX Te€pPUTOPUAIbHBIX BOJIAX, IPYMBIKAIOIIX
K 10okHBbIM Kypunam, Anonus npepmoxuna Poccun
HOTU Ha pa3pabOTKy U 3aK/IIOYeHNUe CIIeaTbHO-
O COIIAIIEHMsA, KOTOPOe OBl IIO3BOMINIIO AOHCKUM
PBIOOIOBHBIM CYZiaM BECTH, 3[1eCh TaK Ha3bIBaeMblil
6e30IacHBIIT IPOMBICENT MOPCKIX SKMBBIX PECYPCOB.

9710 npepoKeHne Anonun, Kak 1 caM TepMUH —
«6€30I1aCHBIIl TIPOMBICETT», — He SB/IANOCH 4eM-TO
HeoXXupgaHHbIM s Poccum. PaHee, eme B mioHe
1966 1., aHaZIOrMYHOE IPEJIOKEHNE BbIIBUTANOCH
STIOHCKOJ CTOPOHOJ BO BpeMsl IIepBOT0 OpuIIaib-
Horo Bu3uTa MuHncTpa uHocTpanusix jfen CCCP
A.A. Tpombiko B fAnonuto. Torga ANOHIIH BliepBbIe
OIpefieNNIN ero Kak «0e30IIacHOCTh PbI6OTIOBHOTO
npombiciar. [Ipu satom fInonus tpebosana or Co-
BeTckoro Coro3a IpefoCTaBUTh AMNOHCKUM PBIOO-
JIOBHBIM CYZiaM BO3MOXXHOCTb OeCIpenATCTBEHHO
OCYILIECTB/IATD JIOB BO BCEIl CEBEPO-3aIIaIHON 4aCTH
Tuxoro okeaHa BOMM3M OT COBETCKUX TEPPUTOPU-
a/IbHBIX BOJ,. B 0TBeT Ha 3TO COBETCKAs CTOPOHA BbI-
IBMHY/Ia KOHTPIIPEJIOXKEeHe: B 0OMeH Ha rapaHTUM
CBOOOJIBI IIPOMBIC/IA ATIOHCKYUX PHIOOIOBHBIX CYLOB
BO/MU3Y OT COBETCKUX OeperoB IIpefiarajaoch pas-
pelINTb COBETCKMM PbIOOTIOBHBIM CYIaM 3aXOfNTb
B sAnoHckue noprtbl [Hemmpmos 2019:229]. Taxoe
HpeIoKeHne ObIIO OTBEPTHYTO SANOHCKON CTOPO-
HOIL. B pesynbrare B xofie Busura B 1966 . Munu-
cTpa nHoctpaHHbx fen CCCP A.A. Ipombiko 1o
3TOMY BOIIPOCY He OBUIO ZOCTUTHYTO B3aMMOIIPU-
emieMoro penieHysA. CTOPOHBI COITIACU/INCH U Jjajiee
BeCTM OCY)XJJeHN:A JaHHOTO Bollpoca. B mocnenyro-
meM ANoHNA HEOJHOKPATHO IOJHMMAIA Iepef CO-
BETCKOJ CTOPOHOIT BOIIPOC O TaK Ha3bIBaeMOM 6e30-
IIACHOM PBIOHOM IIPOMBIC/IE B XOfie ABYXCTOPOHHUX
IIeperoBOpoOB 110 BOIpocaM pribonoscTBa. OfHAKO,
B COBETCKMII IIEPMOJ] OH TaK 1 He OBUI pellleH BBUY
He TOTOBHOCTM AIIOHCKOJ CTOPOHBI IIOWTH Ha B3a-
VIMHbIE paBHbIE 0053aTe/IbCTBA U C €€ CTOPOHBDL

B HavanpHbll Tepron (GOpMUPOBAHUSA HOBOI
Poccun AnoHckasd cTopoHa BHOBb BbIfIBUHY/IA IIPE]-
JIOKEHMe O TAK Ha3bIBaeMOM 0€3011aCHOM IIPOMBICTIE
MOPCKVIX )XUBBIX PeCypCcOB CBOVIMY PbIOOTIOBHBIMI
CyJaMI, OTPAaHMYMB €TO TOJIBKO MOPCKUM PailOHOM
y 1oxHbIX Kypu. IIpn atom fAnoHusa crpemmsiacs,
4TOOBI B TaKOJ JOTOBOPEHHOCTM YYMTBIBAIACh ee
HO3MIYA B OTHOIIEHUY ATOHCKMX NPUTA3AHUI Ha
3TH OCTPOBA; YTOOBI X CTATYC PaCCMAaTpPUBAICA KaK
SICHO He OIIpe[ie/IeHHbII, T. €. HU B I10/Ib3Y CyBE€peHN-
teTa Poccun, H1 B TONb3y cyBepeHuTeTa AMOHUMN.

4 3a6KuH A.N. HecaHKyUOHUpPOBAHHOe 8elyaHue U3 OmkKpeimozo Mops U MexX0yHApOOHO-npasossle cpedcmad e2o npeceye-

HUA: ANC. ... KaHA. topud. HayK. J1.: JITY. 1985. C. 130-131.
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Poccmiickada cTopoHa cormacumach Ha IpoBe-
leHMe TaKUX IIeperoBOpOB, UCXOAA IPY 9TOM 13
CBOEIT TIO3MINY OTHOCUTETIBHO 6eCCIIOPHOCTI TIPH-
HajiexHocty Poccun Becex Kypunbckux ocTpoBos,
BK/II0Yas I0>KHbIe O0CTpoBa Kypuibckoii rpspbl; 13
TOTO, YTO de facto CyBepeHUTET HaJl HUMMU Y)Ke OCy-
mectinsAeT Poccus, Kak paHee CyBepeHUTET OCY-
mectsys1 CCCP o utoram Bropoit Muposoit Bo-
JVIHBI; ¥ OTBETCTBEHHOCTY SIIOHMM KaK «BPaXKECKOTO
rOCyapcTBa» MO KBa/MMKALUM, HTPERYCMOTpPEH-
Holl B Ycrape OOH. Ha Takoit KoMmpomuccHoI
OoCHOBe MexJy nosunyamu Poccum n Anonmn Ha-
Ya/IMCh NeperoBophl 10 noaroroske CornameHns,
sapepiyBIeca B 1998 r. IIpumedarenbHo oTHOLLIE-
HJle TPETbUX IOCYHAPCTB K POCCUIICKO-ATIOHCKOMY
KoMmIpomuccy 1998 r., oTpakeHmeM 4Yero CIy4dmT
HpuaraeMas KapTa-cxeMma, usfjanHas B Pecrry6immke
Kopes (puc. 1). Kax BupHO, Ha 9TOJI KapTe IpaHu-
a MeX/ly POCCHIICKMMM MOPCKUMM BJIafleHUAMU
0603HaueHa COIIACHO POCCUIICKOIL, a He AIOHCKON
MEX/YHapOJHO-IIPABOBOI HO3ULMU — MEX]Y OKO-
HEYHBIM OCTPOBOM XOKKalifIo, C OJHOM CTOPOHBI,
u octpoBoM Kynammp (o6osHadeHHbIM Kak «Poc-
cuiickas Pepeparisi») — ¢ [PYyroil.

B xopme mpopaboTKyu pOCCUIICKOI CTOPOHOI BO3-
MOXXHDBIX [IOTOBOPEHHOCTEl O IIpefoCTaBIeHNN
ATIOHCKUM CYJiaM IIpaBa IIPOMBbIC/IA )KUBbBIX PECYyPCOB
B POCCUIICKUX T€PPUTOPUAJIbHBIX BOJAX Y OCTPOBOB
10KHBIX Kyput mpoTus Takoll JOrOBOPEHHOCTH BbI-
crymn fenryTatsl CaxanmHCcKoy 06macTHOl [y Mbl.
Ty >xe nosuyo oHy 3aHMMau 1 noce CorareHys
1998 1., cunTad, 4TO 3TUM «YIEMJIAIOTCA KaK CyBe-
peHHble nTpaBa Poccuiickoit Gepepaliuim, Tak 1 MHTe-
pechl POCCUMIICKUX PBIOAKOB TIPY BELICHNI TIPOMBIC/IA
B TePpUTOPUANbHBIX Bofax Poccuy, u Hapymaercs
3aKoHopaTenbctBO Poccemiickoit Pepepanym» [Ilo-
HoMapeB 2023:46-47]. OxoHuYaTe/bHOE pelleHNe
o nopmucanuy Cornaienus 1998 r. 6pU10 IPUHATO
no ykasanuwo IIpesmpenta Poccum Bb.H. Enpuuna
[Kypmasos 2023:11]. 3a GecripensaTCTBEHHBI IPO-
MbICe/T ANOHCKMMM Cy[laMyl MOPCKUX JKVMBBIX pecyp-
COB B TeppuTOpManbHOM Mope Poccum y ocrposos
IOKHBIX Kypwn AIOHCKasg CTOpoHa o0O0s3bIBajach
BBIIIaYMBaTh Beero 400 ThIC. JO/IAPOB B TOF .

[leperoBopsl 1O BBIPAOOTKE aHAINM3UPYEMOTO
POCCUIICKO-ATIOHCKOTO COITIAIIEHUA BENUCh II0Y-
TV TPMU TOfia; B Xofie 19 payHJl0B CTOPOHAM Y/Ia/I0Ch
IOPUITU K HEIIPOCTOMY peLIeHII0, KOTOpOe Bce JKe

HO3BO/IM/IO B TOT IepMOf (C y4eTOM CK/IajbIBalo-
IMXCA B3aMIMHBIX OTHOLIEHMII 110 BCeMY KOMIIIEK-
Cy ABYCTOPOHHMX OTHOLIeHMII) nopmucarb 21 ¢es-
pana 1998 . B Mockse ynomsaHyToe «CornaiieHne
Mmexny IlpaButensctBom Poccuiickoit denepanunu
n IIpaButenbctBom ANOHNM O HEKOTOPBIX BOIPO-
CaxX COTPYAHMYECTBAa B OOJAcTV IIPOMBICTIA MOp-
CKUX JXMBBIX pecypcoB». CBOM MOAINCHU HOJ HUM
nocraBuam comnpepcenarenn Poccniicko-Anonckoin
MEXIIPaBUTEIbCTBEHHON KOMIUCCUM II0 TOPrOBO-
3KOHOMIYECKUM BOIPOCaM — IIE€PBbIil 3aMeCTUTE/b
ITpencenarena Ilpasutenbctsa Poccuiickoit ®epe-
pauyu u rnasa MU Anonnn.

Kax npusHaeT pyKoBOAUTeNb POCCUIICKOI fene-
ranuy (IO UTOTaM 3aKTIOUNTENbHOTO payH/a Iepe-
roBopoB): «Pasymeercs, B TekcTe PaMOYHOIO CO-
IJIAIeHN A, TIOAIIMCAHHOTO B (eBpaJie, €CTb IIEMEHT
HEKOTOpOoil 00TekaeMocT! (GOPMYIMPOBOK. ITO
BBI3BAHO HEOOXOAMMOCTBIO YYMTBIBATh Crierudu-
Ky JaHHOro Bompoca. [losuumm cTopoH pasHble, H,
4TOOBI CE/NIATh YTO-TO BO3MOXKHBIM, IPUXOAMIOCH
B HEKOTOPBIX MeCTaX 136eraTh MpsAMBIX, KATETOpUY-
HBIX (OPMYIMPOBOK, KOTOpPbIE, MOXKET OBITh, MIPU-
HATHI B IIOOOHOTO pOfja COITIAIICHUAX C JPYTUMMU
crpaHamu» [Carme 1998:50-53].

IT0 3aMevyaHue PYKOBOAUTENA POCCUIICKOI [e-
jeranuy, Kak OyfeT IOKa3aHO HIDKe, OTpakaeT
JIe/ICTBUTENIBHOCTD. JJIEMEHT «HEKOTOpoll oOTeka-
eMocTit GOPMYITUPOBOK» ObUI OZYEPKHYT B XOie
oTMeuyeHHOIT paHee Kputuky Cornmamenusa 1998 r.
co cTopoHs!l jenyTaToB CaxanmHCKON 00acTHON
HyMbI, ceHaTopoB, penyTaroB locymapcTBeHHO
Hymsr Poccuiickoit @epepariyu 1 0011eCTBEHHOCTI
HanbHero Bocroka. IleHTpanbHOE MECTO B KPUTHKE
3aHMMaJIa KOHCTaTauus Toro, uro Cornamiene 1998
I. IPUBEIO K BBITECHEHUIO U3 0003HAYEHHBIX MOP-
CKUX PailOHOB ITPOMBIC/IA OT€YeCTBEHHBIX PHIOAKOB,
6asupyromyxca Ha 1xHbIX Kypwrax. [Ipuanmas Bo
BHMMaHIe 9T0 11 PsAJ Apyrux obcrosarenscts Konde-
penuys Tocmymbl, cocrosBuiasca 22 mwoHs 2022 1.
B Mockse B JJome Co1030B, ¢ y4acTueM JenyTaTos,
cenaropoB PezepanpHoro Cobpanns Poccuiickoit
Depiepaniny, OpPraHOB MUCIONHUTEIbHON BJIACTH,
Bimoyass MU, npexncraButerneit 0011eCTBEHHOCTI
B CBOell Pesomoumy npepnoxuna «I€HOHCUPO-
BaTb...» Cornmamenne 1998 r. «...KaK He OTBevalo-
Ijee HAIMOHAIbHBIM MHTepecaM Poccum» [Mrtoro-
Basa Pesomronmsa ... 2023:155].

5 KowkuH A.A. iNOHCKMe BNacT HamepeHbl BO30OGHOBUTL BbISIOB Hallel pblbbl 1 MOPENPOAYKTOB B TEPPUTOPUANbHbIX
Bopax Poccun. MoBefeHMe AMNOHCKOro NPaBUTENbCTBA B OTHOLLEHUN HaLlel CTpaHbl NOAMNaLaeT Noj NOHATME «CBepXHa-

rnocTn».
moreproduktov-v (gaTa ob6paieHua: 30.11.2024).
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3. Copepxanne Cornamenns 1998 r.

Coramenne 1998 r., eciut ero xapakTepu3oBaThb
B 00IeM IIPaBOBOM IIOJIe COBETCKO (POCCHIICKO)-
ATOHCKVX OTHOLIEHMIT B 00/1acTH PBIOOTIOBCTBA —
3TO BTOPOI! IOKYMEHT, B COOTBETCTBUYU C KOTOPBIM
poccuiicKasg CTOPOHA paspellynia AMOHCKUM pbl-
OOJIOBHBIM Cy[jaM BeCTU IPOMBbICeN 6uopecypcos
B POCCUMIICKMX T€PPUTOPMANIbHBIX BOJAX B palioHe
10)KHO¥ yacTu Kypumbckoii rpszipl (BK/IHOYast OCTPO-
Ba bonpmroit u Manoit Kypubckoit rpsjsr).

Ilepsoe Takoe CornameHyue — 0 IIPOMbIC/IE BO-
fopocrneit («MOPCKOJ KaImyCTbl») AMOHCKVMM PBbI-
Oakamy B paitoHe ocTpoBa CHUTHAIbHBIA (SIIOH-
ckoe HasBaHue — Kaifrapa) — ObUIO 3aK/IIOUEHO ellje
B 1963 r. B mocnenytomem 3To cornamenye Ob1o
¢ HeOONbIIMMM VI3BMEHEHUAMM Iepe3aKIIoYeHO
B 1981 1. OHO ocTaeTcs HENCTBYIOLWIMM ¥ B HAaCTO-
Amee speMsA. CornalleHne o IPOMbIC/IE ATOHCKHU-
MM pbI6aKaMy «MOPCKOII KamyCTh» B POCCUICKUX
TepPUTOPMANbHBIX BOJAX y ocTpoBa CHUTHa/IbHbII
CTaJI0 MEPBBIM IIArOM K paspaboTKe U IPUHATIIO
HOCTIEYIOMIMX COITIAIIEHUIT MEXy ABYMs COCef-
HYMI TOCYfJapCTBaMM O COXPAaHEHUM M YIIpaBiie-
HYUM MOPCKVMU JKUBBIMM PeCypcaMiy, B TOM 4HUCTIe
Cornamenns 1998 r.

HamomuuMm, 4ro Coramienne o IPOMBICIE
ATIOHCKVIMY pblOaKaMy «MOPCKOIT KarycTbl» 1981 T.
IpefyCMaTpUBaIO B3aMMHble 00:3aTeNbCTBA CTO-
POH 110 06eCIeYeH 0 IPOBEIeHNA TPOMBIC/IA 3TUX
Boztopocreit. OHO ompenensiyio o6beMbl JOOBIYN,
MecTa ¥ CpPOKM IIPOMBICTIA «MOPCKOJ KaIlyCTbl»,
HOPAJOK KOHTPOA 3a COOMIOfieHNeM IIPaBI Ipo-
MBICTA U T. I.

Hanpumep, ct. 1 Cornamenns 1981 r. mpepo-
CTaB/IAeT ANOHCKMM pbIOaKaM 3aHMMATbCA IIPO-
MBICTIOM «MOPCKOJ KaIlyCThl» B OIp€JelleHHOM
paitoHe, cT. 3 Cornmamenus 1981 r., B cBOI0 ouepefib,
BO3/IaraeT Ha ANOHCKYI0 CTOPOHY 00A3aHHOCTD OCY-
IeCTBJIATD IIPOMBICETI B COOTBETCTBUH C IIOPATKOM,
ompeyienieHHpIM IIpunoxxenuem, cr. 4 — ocylecr-
B/IATDH IUIATEXM 3a IPAaBO BeCTY IPOMBICEN, a CT.
5 — cobmofiaTh 3aKOHOJATENbCTBO U MOJ3aKOHHBIE
aKTBI, IEJICTBYIOLIME B pailoHe Ipombicia’. VHaye
roBOpsl, IMEHHO B COBETCKO-ANoHcKoM Coralie-
HyM 1981 T. 6bUT MpeyIoKeH KOMIIPOMICC MEXIY
IIPAaBOBbIMY HO3ULMAMHU JIBYX TOCYHAPCTB: COXpa-
HeHnu de facto cyBeperntera CCCP Haj criopHbI-
MM OCTPOBaMH, IIPY OTCYTCTBUU €I0 JOTOBOPHOIO

¢ TMoppo6Hee cm.: [BbinerxaHuH, HeBeposa 2016:51-54].
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npusHaHuA SIOHMEN; HO IOJYVMHEHME AMOHCKUX
JINL, COBETCKOM IPUCIVKINU B BOJAX, OMbIBAIOIINX
3TU OCTPOBA.

Yro xacaercsa Cormamenusa 1998 r., To 0HO ObIIO
nopmnucano 21 ¢espans u 21 Mas cpasy e BCTYINU-
no B cuny. Cornamenne 1998 r. cocTont u3 npeam-
Oybl, cemu cTateit 1 [1punoskeHus.

Hipke npuBefeH IpaBOBOM aHaNIN3 OCHOBHBIX
cTareit atoro CoryamieHns.

B npeambyne Cormamenns 1998 1. momuep-
KIMBAETCA CTpEM/IEHME CTOPOH K «JajbHelueMy
PasBUTHIO M YITTyO/NeHMIO TPajMIMIOHHBIX ¥ B3a-
MIMOBDITO[JHBIX OTHOIUEHMII MEXIy [ABYMS CTpa-
HaMM B 0071acTy PBIOHOTO X03siicTBa». OTMe4eHO
3Ha4yeHMEe MEXIIPABUTEIbCTBEHHBIX COITIAIIEHNI
0 B3aMMHBIX OTHOLIEHNAX B 00/1aCTI pbIO0OIOBCTBA
U ppIOHOTO X03s17icTBa 1984-1985 IT. U CTpeMIeHMe
C/Iefl0BaTh TIPMHINIIAM, U3/I0KEHHBIM B TokMitcKoit
fleK/Iapaliiy 0 POCCUICKO-ANOHCKUX OTHOLIEHMAX
u B Jlexmapaluuyu o NepcrekTuBax TOProBO-3KOHO-
MMYECKMX M Hay4YHO-TEXHMYECKUX OTHOLIEHMIl OT
13 oxTsa6pst 1993 1. [TocneHsist cChUIKa Ha IBA MEX-
TOCYlapCTBEHHBIX aKTa YCUIMBAET IIOIMTUYECKOE
3Ha4yeHMe YIOMAHYTOIO COITIAIEHNA.

IIpu ompepenenun B mpeamOye OCHOBHOI 3a-
maun Cornmamrenus 1998 r. o6e CTOpPOHBI KOHCTATH-
PYIOT, UTO Xe/aloT «OIpefie/IUThb YCTIOBIA IPOMbICTIA
BPEMEHHOIO XapaKTepa Ha KOMMEpPYecKoil OCHO-
Be AINOHCKVMM PBIOOTIOBHBIMMU CYJAaMU B MOPCKOM
paiioHe, yKasaHHOM B HacrosileM CoITalleHny».
VIMEHHO «BpeMEHHbII XapaKTep», IPeSyCMOTPEH-
HbII B JIOTOBOPHBIX TEPMMHAX, IIPELOIpPee/
IPAaKTUYECKYI0 3HaYMMOCTb camoro CormaueHus
1998 1.

B c¢m. 1 Cornamenns 1998 1. ykazaHo, YTO «CTO-
POHBI COTPYHMYAIOT B LI€/IIX OCYIeCTBIEHN IPO-
MBICTIa JKMBBIX PECYpCOB AMNOHCKUMU PbIOOIOB-
HBIMM CY[aMM B MOPCKOM paJioHe, OrpaHNYeHHOM
HPAMBIMM T€OIe3NYeCKUMM JIMHUAMMY, HOC/Iefi0Ba-
TE/IbHO COEIMHAIIINMM TOYKY C KOOpAMHATaMIU,
yKasaHHbIMU B [Ipunoxxenun, y octposos Vrtypy,
Kynaump, [llukoran n Xaboman, a Takxe coxpaHe-
HJIS, PallMOHAIbHOTO JICIIONIb30BaHMA M BOCIIPOMS3-
BOJICTBA )KMBBIX PECYPCOB B 3TOM MOPCKOM palioHe
B COOTBETCTBUM C HacToAmuM CornaleHnem».

B IIpunoxxennn x Cornamenuto 1998 r. onpene-
JIeHbl KOOPJMHATBI MOPCKOTO PAJiOHa, Ifie ATIOHCKIE
PBIOOIOBHBIE Cy/ia BITPaBe BECTU IIPOMBICEIT KMBBIX
pecypcoB. [laHHBIE KOOpAMHATBI CBUIETENbCTBY-
10T O TOM, 4TO 3TO PajioH TEPPUTOPMATHLHOTO MOPS
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Poccun, npumbikarommit k octposam Vrypymn, Ky-
Hammp, lIukoran m Xaboman. OpHAaKo HOroBOp-
HOJ1 KOHCTaTallMM O TOM, 4TO 3TO TEPPUTOPMATIBHOE
Mope Poccunm, pasymeercs, HeT HU B CaMOM TEKCTe
Cornamenns 1998 r., Hu B ykasanHoM [Ipunoxennn
K HeMy, H B eXKerofHblXx MeMopaH/yMax O IIOHU-
MaHMM (B MOCTIEIHNX ONPEe/IAI0TCA paspelleHHbIe
o CoraleHnIo KBOTHI BbIIOBA ANIOHCKMMM PBIOO-
JIOBHBIMU CyflaMJl MOPEIIPOZYKTOB Ha KOHKPEeTHBII
TOf1), 4TO OyZieT UCCTIeNOBAHO HIDKE.

B Texcre Cornmamenusa 1998 . oTcyTcTByeT
YIOMMHAaHMe, YTO «CIOPHBbIE OCTPOBa» HAXOHAT-
cs mop cyBepeHuteToM Poccmiickoit ®epepanun,
HO HeT M KBalU(UKALMU OCTPOBOB B KauecTBe
00beKTa TepPUTOPUATIBHOTO criopa Mexy Poccueit
u Snonuerit.

Kax OyzneT nmokasaHo HIDKe, B OTHOLICHUM I0PYC-
pukumm Poccuiickoit Gefepanym B mpepenax Mop-
CKMX IIPOCTPAHCTB He BCe TaK OJHO3HAYHO.

B cm. 2 Cornamenus 1998 r. onpepeneHsl mpo-
Leflypbl IPaKTUYeCKOTO XapaKTepa, pernaMeHTH-
pymoliye HPOMBICE MOPCKUX JXMBBIX PeCypcOB
ATOHCKVIMY PBIOOTIOBHBIMHU CyfiaMIi B 00O3HaueH-
HOM MOPCKOM paitoHe. IIpombicen mpoussogutcs
B COOTBETCTBUM C MeMOpaH/yMOM O NOHMMAaHUN,
©KEroJJHO 3aK/II0YaeMbIM MEX/ly OpraHM3alUAMU
00eux CTOpOH, 00 OIpefieNleHNIt KOTOPBIX MOCTIe]-
HII€, YBEJOM/IAIOT IPYT ApYyTa 110 JUIITIOMaTU4eCKUM
KaHaJIaM.

Takum o6pasom, MeMOpaHAyM O IIOHMMAHWUU —
3TO He MEXXIIPaBUTEeIbCTBEHHDII JOKYMEHT, a COI/Ia-
1eHye (JOrOBOPEHHOCTb) MEX[Y OpraHM3alMsAMM
CTOPOH, 10 JOCTIKEHUU KOTOPOJi CTOPOHBI YBE/IOM-
JIAIOT APYT Apyra (IyTeM oOMeHa JUITIOMaTIYeCKN-
MM HOTaMU) O IIPU3HAHUM ST [JOTOBOPEHHOCTIL.

SImoHcKas cTopoHa 0053yeTcs MPYHIMATD MepPbI
«COIVIACHO 3aKOHaM M IIpaBuiaM AmoHum c rem,
4TOOBI SIIIOHCKOI OpraHM3alyeil OCyLIeCTB/IAIACh
OIUIaTa B CBA3M C IIPOMBICTIOM, COXpaHEHMEM 1 BOC-
IIPOM3BOJICTBOM MOPCKIX KMBBIX PECYPCOB B COOT-
BeTcTBUM ¢ HacToAmMM CornamenneM 1 MemopaH-
ZLyMOM O TIOHMMAHUM».

Cmamou 3 u 4 Cornmamennus 1998 r. HocAT 06-
VT XapaKTep O BO3MOXXHOM COTPYAHIYECTBe (KaK
Ha MEXIIPABUTE/IbCTBEHHOM YPOBHE, TaK M MEXIY
opraumsanysiMu Poccyn u SInoHnn) B o6mactu pai-
6010BCTBa. B HUX IpefycMOTpeHO IpOBefieHNe B3a-
MMHBIX KOHCYJbTallMil IO BOIIPOCAM BBIIIOTHEHM:
nono>xeHnit Cornamenns 1998 .

Cmampveil 5 onpefiesieHO, YTO KOMIIETeHTHbIMMI
opraHamu 1o BbinonHeHuo Cornamenusa 1998 r.
ABJIAKTCA: €O cTOpoHbI Poccum - MuHMcTEpCTBO
CENbCKOTO XO03AMCTBA 1 IPofoBONbcTBUA Poccuii-
cxoit Qepepanyy’ n PenepanbHas NMOrpaHNYHAS
cmyx6a Poccuiickoit @epepariyn; co cTtoponsl Smno-
HIY — MMHUCTEPCTBO CEbCKOTO, IECHOTO Y PHIOHO-
ro xossicTsa Snoxnu ([lemaprameHT ppI60TOBCTBA)
1 MuHncrepctBo tpancnopra fAnonnu (Ympasie-
H1e 6e30I1aCHOCTH Ha Mope).

Cmamps 6 TpegycMaTpyUBaeT, 4To n0bas jes-
TEIbHOCTb U Mepbl 110 CoIJIallleHNIo «He JIOJIKHBbI
paccMaTpMBaThCA KaK HaHOCAILINE yiep6 mo3uuu-
AM U TOYKaM 3peHus no6oit 13 CTOPOH 110 BOIpPO-
CaM B3aMMHBIX OTHOILEHMII».

Cmamovs 7 Cormamenusa 1998 1. comepxur
3aK/TI0UUTEIbHbIE MOJIOKEHNA O CPOKAX U TOPsAIKe
€ro BCTYIJIEHMA B CUITY, a TAKXKe IpefycMaTpyBaeT
HOPAJOK €I0 BO3MO>KHOT0 ITpeKpalennsA. B yactHo-
CTH, B II. 2 9TOM CTAaTby CKa3aHO, YTO I10 MCTEYEHNN
Tpex/IeTHero Iepuopia ero meiicteua «CoryalieHne
aBTOMAaTMYeCKU IPOJJIeBAETCA Ha O4yepefjHble IOo-
AM4Hble Tepuogipl, ecnmu ofHa CTOpOHa, He MeHee
4eM 33 IIeCTb MeCALEB JIO JHA MCTeUYeHUs COOTBET-
CTBYIOLIETO IepUofia JeICTBIA, He HAIIPABUT JpY-
roit CTopoHe NMCbMEHHOTO YBELOM/IEHUA O CBOEM
HaMepeHUM IIPEKPaTUThb €ro JeliCTBIEe».

Peanusanua Cornamenns 1998 r. mpoucxopuna
Ha [IPAKTUKe IyTeM IIOATOTOBKM Ha KaXKAIblil odYe-
penHoIl Tof OT/leIbHOTO NOKyMeHTa — «MeMopaH-
nyma o moHumaHum». OrcyrcTByeT B CornalieHnn
1998 1. 1 mOMOXKeHNEe O TOM, UTO SIIOHCKIIE pb16a-
KV «IO/DKHBI COOMIOfIaTb 3aKOHbI, IIOCTAaHOB/ICHNA
u npasuna Poccuiickoit Qepeparuy, geiicTByOLINE
B 3TOM paiioHe» (3TO IOJIOXKEHME eCTb B PaccMO-
TpeHHOM Bbile Cornamennun 1981 r. o mpombicie
STIOHCKVIMY PBIOAKaMyl «MOPCKOJT KallyCThI»).

4. Copepxanne MeMOpPaHAYMOB O IIOHMMa-
HUN

B coorBeTcTBUM co cT. 2 Cornantenus 1998 1. g
pellleHns BceX IPaKTUYeCKMX BOIPOCOB IIPOMBIC-
7 AIOHCKUMH CyflaMi MOPCKMX >XMBBIX PeCypcoB
B MOPCKOM pajioHe, 0603Ha4eHHOM B IIpunoskenvn
K CoIIallle NI, eKeTofHO 3aK/I04anTcs MeMopaH-
IAyMbl O NOHMMAHMUU. B HUX yTOYHAIOTCA pallOHBI
€XKEroJJHOr0 JIONYCTYMOTO IIPOMBIC/IA ATNOHCKUMMU
ppi6akamMy B 0003HAUYEHHBIX MOPCKMX paifOHax.

7 B HacToAwee Bpema — MMHUCTEPCTBO CeNbCKOro xo3anctea Poccuinckon Oepepauun.
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B coorBercTBUM € YHOMAHYTBIMU MeMopaHyMaMu
O HOHVMaHUM 0003HAYAIOTCA He TONBKO IPAHMIIBI
TAKOI'0 PajioHa Ha KaXK[bII TOJ, HO U TAKXKe 00 beKT
PBI6OTIOBCTBA ATOHCKYIMY CyiaMyl (Harpumep, mpo-
MBICET MUHTAsA, OCbMIHOTI'], TEPITyTa), a TAKXe Opy-
s 7oBa (HampyMep, skabepHble CeTy, KPIOYKOBbIE
CHACTH).

B coorserctBum ¢ Cornamennem 1998 r. u exe-
rofHbIMM MeMopanyMaMyu O IIOHMMAHUM pas-
PELIEeHHbI I IPOMbBIC/IAa MOPCKOM palioH MMe
nepuMeTp 4yTh 6osbire 400 MOPCKUX MIUJIb, @ €r0
IUIOIIA/ib — CBBIIIE 5 TBHIC. KB. MW/Ib. IpaHMIIbI aH-
HOTO MOPCKOTO pajlOHa OIPEefe/AMICh TaKuM 00-
pasoM, YTOObI BK/IIOUUTD B HETO MIMEHHO pailOHbI
TeppuTopuanbHoro Mops Poccutickoit Oepepanun,
OJIHAKO B psJie CIy4aeB BK/II0YA/INCD TAKXKe YYaCTKH
BHYTPEHHMX MOPCKuX Bop Poccun (Hampumep, 3a-
nuB JIbBuHasg [TacTb).

[To Cornmamennto 1988 r. ompeneneHbl opra-
HM3alMy, paspabaTbiBaiolye, IOANUCHIBAIOLIE
U UCIOMHAIINE eKerofHble MeMopaHyMbl O II0-
HUMaHUI: C POCCUIICKOI cTOpoHbI — DefiepanbHoe
areHTCTBO 110 pbI6010BCTBY U [Torpannynas ciyx6a
DenepanpHOiT CTy>KO0BI Oe3omacHocTH Poccuiickoit
Denepanuy, ¢ AMOHCKON — XOKKalificKas accoLu-
alyA pbIOOIPOMBIIIIEHHUKOB, KOTOpas AB/IACTCA
0011eCTBEHHOI (HEIPaBUTEIbCTBEHHO) OpraHu3a-
et Slmonun.

Taxas «acMMMeTpPUYHOCTb» B peanusanuy Me-
MOPaHAYMOB (C POCCUIICKOI CTOPOHBI — TOCYHap-
CTBeHHbIe (pefiepabHble BEJOMCTBA, a C AMOHCKOI
CTOPOHBI — OOIIeCTBEHHAsl OpPraHM3aALUsA) MOXKET
CBUJIeTeNbCTBOBATh 00 yxope Snonmm (kak cro-
ponbl CorIalleHns) OT OTBETCTBEHHOCTM 3a NC-
IIOJIHEHJE €XEerofHbIX MeMOpaH[yMOB, a TaKXke
0 BMEHEHUM 3TOJl OTBETCTBEHHOCT) TOJIbKO JIMIIb
XOKKafICKOl acconyanuy pelOOIPOMBIIIIEHHN-
KOB, KOTOpas He fABJAETCA opraHoM Biactu fmo-
Huy. IIpy «xmaccuyeckoil Mopmenm» 3aKIH4eHNA
MEXIIPaBUTENIbCTBEHHBIX COITMAILEHNUII O COXpaHe-
HUM Y MUCIIONIb30BAHMU MOPCKMX JKUBBIX PeCypCOB
MEX[y COCeJHMMM TOCy/lapCTBaMy YPOBEHb MICIIONI-
HEHMS TaKUX COITIALIEHMIT — CUMMeTpUYHbIiL. VHa-
4e TOBOps, C ATIOHCKOI CTOPOHbI OTBETCTBEHHOI 32
ucnondenne Cornamenusa 1998 . momkHa Obuta 661
BBICTYIIaTh TOCY[APCTBEHHAsA CTPYKTYpa. 3/iech ke
0603HaYeHHAA ACUMMETPUYHOCTD ABJIACTCA YACTHIO
KOMIIPOMJUCCHBIX JJOTOBOPHO-COITTACOBAHHBIX (op-
MYIMPOBOK, JUILIb NOLYEPKUBAIOIINX Pa3IMIHbIE
HO3UIVM CTOPOH IO BOIIPOCY O CTaTyce Ha3BaHHbBIX
OCTPOBOB.
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AHanus KBOT, BbIfIe/IIEMbIX AIIOHCKOII CTOpPOHE
U1 «6e30I1aCHOTO» IMPOMBICTIA B POCCUIICKUX Tep-
pUTOpMANIbHBIX BoflaX Y IoKHbIX Kypun B mepuofp
nevictBus Cornamennss 1998 . mokasbpIBaeT, 4ToO,
pedb uzieT 0 KBOTAX Ha IIPOMBICEN TEPIYra, Kajb-
MapoB, MMHTas, OCbMUHOTa; 00mas mwiata SAnonun
3a MIX IIPOMBICEII COCTABJIAET B TOJ, 10 44,3 MIIH 1eH,
B TOM YMC/Ie IIOCPENCTBOM IIOCTaBKM 00OpypoBa-
HUSA — 0KOIo 23 MiH meH. DakTuuecKn eXKeromHbli
BBUIOB SIIIOHCKMMM pblbakaMy B 0003HAYEeHHOM
MODPCKOM paiioHe 3a BpeMsA McnonHenusa Cornaiie-
Hys He npesbiman 1 900 touH. [Kypmasos 2022:8]
ITpompicen o Cornamennio 1998 r. B 11e10M HOCKUT
U1 SIIOHCKMX PBIOOIPOMBILITIEHHVKOB YOBITOY-
HbIT xapakTep. [Ipennonaraercs, 4To 9TM YOBITKM
KOMIIEHCUPYIOTCA AINOHCKUMM TOCY/JapCTBEHHBIMU
OpraHaMI € TeM, YTOObI TPOIO/DKATH TAKOIl IIPOMBI-
cet (KaK I0pUANYEeCKNil apTYMEHT B I10/Ib3y HaN4MA
TPAIMIIMIOHHOTO NPUCYTCTBUA ANOHMM B MOPCKUX
paiioHaX y «CIIOPHBIX» OCTPOBOB).

JIo6aBuM, 4TO B SIOHCKUX CpefcTBaxX MacCOBOI
nnpopmanuyu Cornaurenne 1998 r. uMeHyeTcs Kak
«Cornamenne o0 6€30acHOM HPOMBICTIE» (BO3MOX-
HO U TOTO, YTOOBI MOOYUTh AMOHCKUX PbIOAKOB
HPOJOJDKATD TAKON IIPOMBICET).

OTMeTuM TakKe, 4TO PaliOHbl, OTBEJIEHHbIE /I
IPOMBICTIA JKUBBIX PECYPCOB AINOHCKMMU CY[aMU
«IIACCHBHBIMM» OPYAVAMM JIOBA (CETHbIE, KPIOUKO-
Bble) aBTOMATMYECK! CTAHOBATCHA HELOCTYIHBIMM
1A TIPOMBbIC/Ia MOPCKMX >XMBBIX PecypcoB poc-
CUIICKMMY CY[laMU, OCYILECTB/AIOIMMA «AKTUB-
HbII1» JI0B — Tpanamu. VHade rosops, Cornauienne
1998 1. Bce ke OrpaHNYNBALT POCCUIICKOE PHIOOTIOB-
CTBO B pallOHaxX TeppuropuanbHoro mops Poccun y
OCTPOBOB 0KHOI1 yacTy Kypuibckoro apxumnerara.

B penom >xe aHa/MM3 Kak eKerogHblx MeMopaH-
IyMOB O HoHMMaHuy, Tak u Cormamenus 1998 r.
CBUJETENbCTBYIOT O TOM, 4TO MX peanusalnys He
MMeeT CYIIeCTBEHHOTO X03:A/CTBEHHOIO 3Ha4YeHM:
mns peibonoscTBa Smonmu. Bmpouem, He umeer
Y CYLIHOCTHOTO (pMHAHCOBOTO 3HAUeHWs Jis OI0f-
xera Poccum rta omara, KoTopas MOCTYIAeT OT
SlnoHun 3a 0603HAYEHHBIIT TPOMBICENT B COOTBET-
crBuu ¢ Cornamenuem 1998 r.

Ilocnepnuit pas MemopaHgyM O IIOHMMAaHWM,
npenycMorpenHsiit CornantenneM 1998 r., 611 mmop-
ncaH B fekabpe 2021 . Ha epUOJ, TPOMBICTIA SITTOH-
cKoit cropoHoit B 2022 r. OfHaKoO ero aeiicTBue ObII0
IPMOCTAHOBJIEHO ((POPMAIBHO B CBA3M C 33 PIKKOII
NepevMCIeHNsA ANOHCKO CTOPOHOI IIIAaThl 3a Ipa-
BO IpoMbicia (mpegycMorperHoro CoraiieHnem);
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B IIOC/IEAYIOLIEM €ro fieiicTBYe ObIIo BOOOIIe Ipe-
KpallleHO B KayecTBe OTBETHOI Mephl Ha BBeJleHME
npotus Poccuiickoit Pefepanyuy ANOHCKUX CaHK-
1uit). He BO306OHOBIIAMICH IIEPEroBOPBI 0 coOIofe-
Huy Cornamrenns 1998 r. 1 3aK/II0YEHNN €KETOJHO-
ro Memopanpyma u B nocnegymoiem 2023-2024 rr.

BMmecTe ¢ TeM BaKeH BOIIPOC, CBA3AHHDIN € OCY-
mecTsIeHneM topucaukuyuy Poccuiickoit Depe-
panuy B Ipefiefax 0003HAYEHHBIX MOPCKUX IIPO-
crpaHcTB. C OffHOI CTOPOHBI, KaK ObIIO OTMEYEHO,
Hu B TekcTe Cormamtenus 1998 r., uu B [Ipunoxenun
K HeMy HeT YIIOMMHaHUA O cyBepeHuTere Poccun
HaJl «CHOPHBIMM» OCTPOBaMH, ¢ Aipyroii — Cornaiie-
HueM 1998 I. ycTaHOBJIEHO, YTO JIOTOBOPEHHOCTD O
KBOTaxX J00bI4M (BBIIOBA) MOPCKIUX XKMBBIX pPecyp-
COB, U3/I0KEHHas1 B MeMopaHJyMe O NOHMMAaHUH,
npusHaercss croponamm — Poccmenr n fnonmuerit.
CoO0TBeTCTBEHHO, HapyIleHNUe JaHHOI JOTOBOPEH-
HOCTY SANOHCKMMU pblbaKaMu-OpakoHbepaMy Mo-
JKeT IOBJIeYb IPUMEHEHNE POCCUIICKON CTOPOHOI
B OTHOLIEHMM HMX IPUHYIMUTEIbHBIX Mep IIPaBo-
OXPAaHUTENIbHOrO Xapakrepa. Ilockonbky mpume-
HeHJe IOC/eIHUX — 3TO IPOSB/IEHNE MUCIIONHU-
TeIbHOI FOPUCAVKIVN TPUOPEKHOr0 IOCYAapCcTBa
(mposiBNIeHMe BIIACTM TIPUOPEKHOTO TOCYHApCTBa
[Gavouneli 2007:6]), oueBugHO, 4T0, ognucas Co-
rnamenye 1998 r., AnoHma cormacuaach ¢ TeM, 4YTO
B IIpefieniax Mopckoit Teppuropun Poccusa B paito-
He I0KHBIX Kypui o6rmaaeT oopuciyKkiyesi B OTHO-
LIEHUM ANOHCKUX CY[OB-HapywmuTenei. SAnoHckue
IIPAaBOBE/bl, Pa3yMeeTCsl, He COITIACATCA C MPAKTH-
4eCKOil 3Ha4MMOCTbIO JAHHOTO 1Iara KaK yCUJIeHMs
nosunyy Poccun o ee cyBepeHuTeTe Haf| «CIIOPHbI-
MM OCTPOBaMM».

5. BeiBojbI

Cornamenne 1998 1. Kak yacTb KOMIIJIEKCa HOPM
MEeX/YHapOJHOTO IIpaBa O COXpPaHEHMM U yIIpaBJie-
HYM MOPCKUMM KVBBIMU PecypcaMy, HECOMHEHHO,
HpeNCTaB/AET IPAKTUYECKNIL ¥ TEOPETUYECKNIT VH-
Tepec, IPeXJie BCEro II0TOMY, 4TO yIIpaB/ieHue MOp-
CKMMM XUBBIMM PeCypCaMy U MX COXpaHEHUE B TeX
MODPCKMX palioHaX, KOTOpble IPUMBIKAIOT K IOX-
HO-KypuIbCKMM OCTPOBaM, OCNOXKHEHO Pa3HBIMU
HO3MIVAMU JBYX COCEHUX rocyfapcts — Poccun
U SInoHMY - B OTHOIEHNY CTaTyCca TUX OCTPOBOB.

Cornamenye 1998 r. (110 cpaBHEHMIO € PYTUMU
MEeXIIPaBUTEIbCTBEHHBIMM COINalleHusAMu ¢ fAno-
HIel1 B 00/1acTy ppIO0/IOBCTBA) BBIJIE/IAETCS TEM, YTO
B HeM Poccusd BriepBble B CBO€I COBPEMEHHONM MEX-
TOCY/lapCTBEHHOII IIPAKTUKE IIPENOCTAB/AET IIPABO
OCYIIECTB/IATD IIPOMBICEN PHIOHBIX PECyPCOB AIMOH-
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CKMM CyaM B pailOHaX TeppUTOPUATBbHOTO MOP:
Poccuiickoit ®epepannn, T. e. Ha CBOell rocygap-
CTBEHHOJ MODPCKOJ TepPUTOPUM, 3 MIMEHHO B pail-
OHaX, IPMMBbIKAIOLIMX K CAaMBIM I0)KHBIM OCTPOBaM
TpAAbl OCTPOBOB M CKajl, KOTOPbleé Ha MOPCKUX
KapTax 06osHaueHbl Kak «Kypumibckue ocTpoBar.
ITocnepnue, MOBTOPUM, ABIAKTCA HEOTDHEMJIEMOI
YacTbIO TOCY[apCcTBeHHOU Tepputopun Poccun
B cooTBeTCcTBUM € AnTuHckuMu cornamenusamu Co-
103HbIX [lep>xaB — CCCP, CIIIA u Bennko6puranun.
IIpu sToM AnoHnsA npexbABNAeT CBOU TEPPUTOPU-
aznbHble mpuTA3aHuA Ha I0xHO-Kypuibckue octpo-
Ba (He cumTas ux yacToio Kypuibckoro apxumnerara),
HO 9Ty IpuUTsA3anus Poccus, kak n3BecTHo, oTBepra-
€T Ha OCHOBE He3bIO/IEMOCTH ee CyBepeHNUTeTa Hajl
JlAHHBIMY OCTPOBAMM B COOTBETCTBUM C ANTUHCKU-
MM COITIAIIEHUAMMI.

B nacrosmee Bpemsa Cornamenne 1998 r. ue pe-
a/IM3yercs B KadeCTBe OTBETHOI Mepbl Ha BBeJleHMe
npotus Poccmiickoit Pefepanyy ANOHCKUX CaHK-
ouit. B cBA3M ¢ 3TUM JanbHelillee IPaKTUYeCKOe
npuMeHeHre Coramenus 1998 r. MoxeT OBITD pe-
IIEHO I10 OJHOMY U3 TpeX CLIeHApUeB, M Y KaXK/I0ro
U3 HUX €CTb CBOM IIJTIOCHI ¥ MUHYCBI.

Cuenapuii nepauiil.
Coenawenue 1998 e. - sint ut sunt
(«<nycmo 6ydem max, Kax ecrmo»).

B nexortopoii crenenu Cornamenne 1998 r. cro-
COOCTBOBA/IO CTAOMIM3ALNY TIOPSAKA COXpPAaHEHMs
U YOpaB/eHUsA MOPCKUMM SKUBBIMM peCypcaMu
B palioHe ero JeiicTBuA. BHe 3aBucMOCT) OT TeppU-
TOPUAIbHOTO CIIOPa U OTHOLIEHMIT MEXy ToCyap-
CTBaMM Ba)KHO PaIYIOHA/JIbHO JCIIO/Ib30BaTh OKea-
HBI, MOPA U MX IIPUPOJHbIE PeCypChl B MHTEpecax
ycTorunBoro passutus. Cornmamenue 1998 r. — aro
TOT TIONINTUKO-IIPAaBOBOJ KOMIIPOMICC, KOTOPBII
CTOPOHAM YJaNoCh HOCTUYb, M KOTOPBIil NNTEb-
HOe BpeMsl CTYXXIWI CTaOMINsupyommuM GakTopoM
B POCCUIICKO-AIIOHCKMX MOPEXO3AJ/ICTBEHHBIX OT-
HomeHusx. Ilostomy, mpyu HopManbHOM pasBu-
TN JBYCTOPOHHMX OTHOLIEHMIT Mexpy Poccuein
u Slnonweit, Bonpoc o cyabbe Cormamenns 1998 r.
BpsAR /M OBl CTaBWICS. B Texymieit ske cutyarmun,
Kak 0bUI0 0TMedeHO, CoralleHne He peann3yeTcs
U3-3a ANOHCKMX CaHKUMIL. Ec/i oTHOLIEHNA MEeXTY
CTpaHaMy He m3MeHATcs, To Cornamenne QakTu-
4ecKu He OyfeT NpUMEHATHCSH, XOTsA (opManbHO
OCTaHeTCA JielICTBYIMM. BMecTe ¢ TeM NpUHATHIE
B IlocyefHMe rofpl nonpasku B Koncturynuio PO,
Kacarouecss TeppUTOpUaNbHOi LenoctHoctu Poc-
cuy, TpebyloT Bce e IepecMoTpa MO0 OTMEHBI
Cornamenns 1998 r.
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Cuenapuii emopoii.
IIpuocmanosnenue Poccueii Oeticmeust
Coenawenus 1998 e.

Kax 6b110 0TMe4eHO Bblllle, B HACTOAILee BpeMs
Cornamenne 1998 r. e peanu3yercs. He B0o306HOB-
JTIeHbl IIEPETOBOPBI U O 3AK/IIOYEHUN €XKErOJHOrOo
Memopanzyma. Y Poccum ectb Bce OCHOBaHMA IIPH -
ocTaHoBUTH AerictBue Cormamtenus 1998 r. Ha ocHO-
Be BeHCKOJ KOHBEHLMM O IIPaBe MEX[YHapO[HBIX
Joropopos 1969 r., HanpuMep, B NOPALKE OTBET-
HOJI Mepbl Ha BBeieHNe fIoHMel 0JHOCTOPOHHNX
OrpaHMYUTENbHBIX Mep npotus Poccum. Poccus c
Le/IbI0 YCUJIEHMs CBOEN MO3ULVM O CyBepeHUTeTe
HaJl «CIOPHBIMM OCTPOBAaMM IIO TPAKTOBKE AIOH-
CKOJ1 CTOPOHBI» MOXKET U JajIblile MCII0/Ib30BATh ap-
TYMeHT O TOM, 4To, nopnucas Cornmantenue 1998 r.,
Anonus cormacunack ¢ TeM, 4TO B IpefieNiax Mop-
ckoit Teppuropun Poccus obnmamaer opucanKIest
B OTHOLIEHNY ANOHCKUX CYJ0B-HapyIIUTeNel.

Cuenapuii mpemuil.
Odunuanvroe npexpauserue Poccueii Oeticreus
Coenawenus 1998 e.
B Cormamennn 1998 r., xak u B Ilpunoxenun
K HeMY, a TaKKe B eXKerogHblx «MeMopaHgyMax o
HOHMMAaHUN» OTCYTCTBYIOT IIOJIO’KEHUS O TOM, YTO
FO>xHo-Kypunbckue ocrposa (VMrypyn, Kywnammp,
[llnkoraH, octpoBa Mamoit Kypwabckoit rpsijbr)
ABJIAIOTCA TOCYJapCTBEHHON Tepputopuelt Poccuit-
cxont @enepanun. Her B Cornamenun 1998 1. u ccbl-
nok Ha fAntunckue cornamenus CorwosHbIX [lepxas
(eeTko mopTBepKparonyx nosuyuo CCCP, Poccun)
u Ha AKT 0 6€30r0BOPOYHON KanuTynAuyn Snonnn
o uroraM BTopoli MUpOBOJ BOVHBI II0 KOTOPOMY
OHa JIMIIAETCA, HAPALY C APYTMMU TepPUTOPUAMI,
Bcex Kypuabcknx ocTpoBoB.
K Tomy xe orcyrcryer B Cornmauenun 1998 r.,
Kak 1 B [Ipunoxxenun x HeMy, a TaKKe B €5KeTOJJHbIX
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«MeMopaHyMax O IOHMMaHMM» BakKHeJlee II0-
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AOIroBOP

TPAHCTPAHUYHOIO TOJUINHTA:
NEPCMNEKTUBHbIE HAMNPABJIEHUA
COTPYAHUYECTBA HA NMPOCTPAHCTBE
BOJIbLLOro EBPA3UUCKOIO

NMAPTHEPCTBA

BBEIEHWE. B ycnosusx yenybneHus pezuoHasib-
HOU UHMeZPAYUL NPA606oe pezyruposarie mexoy-
HAPOOHO20 ~ IHEPeemuU4eckoz0  COMpyOHUUecmea
nozy4aem Ho60e npoumeHue 6 MeKCMax 3aKa4a-
emulx coenawenuti. Hacmosuee uccnedosamue coye-
maem 6 cebe npasosvie U IKOHOMUHECKIUE ACTEKMbL
passumus maxoeo compyoHuuecmea. Llenvio uc-
C71e008AHUS ABTIAEMCS BbIABTIEHUE NOMEHUUATIDHBIX
napmuepos Poccuu 0ns peanusauuu Ha npakmu-
Ke MONUH206bIX onepauuti 6 chepe nepepabom-
KU Hepmu U NPUpooHo20 2a3a cpedu y4acmHuKos
Bonvuiozo Eepasutickoeo napmuepcmea, a makie
OUEHKA CYUecmeyiouezo pezyisimueHo2o noas. s
docmusceHUsT Ueu UCCIe008aHUsT asmop npeonaza-
em knaccuduyuposamov cmparvt bonvuioii Espasuu
HA 2pynnvl, a 3amem NPOAHATUSUPOBAMD 2006~
HOCMb NPA606020 MO HAUOOTIee NePCeKmMUBHbIX
NOMEHUUATILHVIX NAPMHEPOB K Peanu3ayuu coom-
8eMCMBYOUAUX MPAHCZPAHUUHDLX NPOEKINOB.

MATEPUAJIBI I METOIbBI. Memodonozuue-
cKAsi 0CHO8A UCCTIE006AHUS Oa3upyemcs Ha Gop-
ManbHO-00eMaAmu4eckom nooxooe Kk uxmepnpema-
Uuu MexO0yHAPOOHO-NPABOBLIX AKIOB, KOMOopble
HA HACMOAWEM dmane pezyupyom omoenvHole

Moscow Journal of International Law - 1 - 2025

acnekmuvl peanu3ayu MpaHcePaAHUMHbIX MOJIIUH-
208bIX onepauuti. IKOHOMUUECKUTI AHANU3 NPAsa
NpUMEHAEMCS 6 4acmu POPMUPOBAHUSL KNACCUPU-
KAuuu napmHepos no ypoeHw sKOHOMUUECKOT UH-
mezpavuu 07151 8bIABTIEHUS 1MeX, C KOMOPbLIMU ABIOP
nonazaem uenecooOpasHvIM COBEPULEHCINBOBAHUE
1paso6020 pezynuposaHus MonuHea 6 chepe srep-
eemuueckozo0 compyoHuuecmea. TpancepanuuHblil
MOJIIUHE NPU SMOM NPedcmassieH 6 KOHMeKcHe Mo-
HUCMUYecKoli U 0yanucmu4eckoil meoputi npasa.

PE3Y/IbTATDBI UCCIIEJOBAHMUAL. 1o umozam
1p0oBe0eHH020 UCCTIE008AHUS BbIAB/IEHO Hemblpe nep-
CHeKMUBHBIX HANPABTIEHUs 01 COMpPYOHU1ecmaa,
a umenHo: Asepbaiioxan, benopyccus, Kazaxcman
u Kumaii. C Benopyccueti u Kazaxcmanom pe2yns-
MueHoe nose HAX0OUMCA 6 aKMueHoli ase popmu-
POBAHUS, UIMO CBA3AHO C peenamermanueti omoesnv-
HbIX ACNEKMO06 nepepadomKi 0a6anbHecKozo Colpbs
Ha yposHe Eepasutickozo IKOHOMUUECKO20 €003
(0anee - EASC), mozda kax mexi0yHaApoOHO-npaso-
8ble OCHOBbL 071 MAK020 COMPYOHUUECBA MeH Oy
Poccueti u Asepbaiidxanom npakmuqecku omcym-
cmeytom, a mexdy Poccueti u Kumaem naxoosm-
c HA cmaouu PopmMUposanuss, Ho No CPABHEHUIO

155



MEXOYHAPOOHOE YACTHOE MNPABO

K.B. OHydpureHko

c npasom EASC passumoi 6 3HaA4UMeENIbHO MEHbULELL
cmenenu. C mouku 3peHus 4acmHonpasosozo pezy-
JIUPOBAHUS Cyuecmeyem psaod ocobeHHocmell pezy-
JIUPOBAHUS HA HAUUOHATILHOM YPOBHE, YMO He No-
3607171 2060PUMb 0 2APMOHUSUPOBAHHOM N00X00e.
OBCYJKOEHUE U BbIBOJDI. B uensx unmen-
CUPUKAYUL MEMN0E SHeP2ermUUecKoz0 CompyoHuU-
4ecmea 6 pamkax MpaHczpaHu4Hozo MOoJAUHA C
HA36AHHbLIMU CPAHAMU ABIOP Npedsiazaem OpueH-
MUpPoBamucs Ha yiHe CIONUBULYIOCS NPA6omMeopye-
CKYI0 U NPABONPUMEHUMENbHYI0 NPAKIMUKY, 6K7It0-
uas Heobxooumvie Hopmot 6 JJocosop o EAIC unu
paspabampieas HeoOX00UMble OIS 2APMOHU3AUUU
akmol 0OKMPUHATLHO-NPABOBOLi NPUpoovl, Max
KAk HA HACMOAWAULL MOMeHm NaH 0 paspabomke
0MOeNIbHO20 MHO20CHIOPOHHE20 CONIAUIEHUS  O7IA
MeHOYHAPOOHO-NPAB0B020 PeYNIUPOBAHUS MPAHC-
2PAHUYHO20 MONUHeA peanu3oéamv 0Oydem 3a-
MpyOHUMENbHO.
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TRANSBORDER RAW MATERIALS TOLL
MANUFACTURING AGREEMENT:
PROSPECTIVE PARTNERS IN THE GREATER
EURASIAN PARTNERSHIP

INTRODUCTION. In the context of enhancing re-
gional integration the legal regulation of international
energy cooperation receives a new interpretation in
the texts of agreements being signed. This study com-
bines the legal and economic aspects of developing
such cooperation. The purpose of the study is to iden-
tify potential partners for Russia in terms of practical
implementation of raw materials toll manufacturing
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in the field of oil and natural gas processing among the
participants of the Greater Eurasian Partnership, as
well as to assess the existing regulatory field. To achieve
the aim of the study, the author proposes to classify the
countries of Greater Eurasia into groups, and to ana-
lyze the readiness of the most promising prospective
partners legal frameworks for the implementation of
the corresponding cross-border projects.
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MATERIALS AND METHODS. The methodologi-
cal basis of the research is grounded in a formal dog-
matic approach to the interpretation of international
legal acts currently regulating certain aspects of the
implementation of cross-border raw materials toll
manufacturing. Economic analysis of law is applied to
classify prospective partners by the level of economic
integration to identify those with whom the author
considers it practical to enhance the legal regulation of
raw materials toll manufacturing in the field of energy
cooperation. Cross-border raw materials toll manu-
facturing is presented in the context of monism and
dualism in international law.

RESEARCH RESULTS. As the result, the author
identifies four prospective areas for cooperation,
namely Azerbaijan, Belarus, Kazakhstan and China.
At the same time, with Belarus and Kazakhstan, the
regulatory field is being actively developed, which is
associated with certain aspects of the raw materials
toll manufacturing being regulated at the level of the
Eurasian Economic Union (EAEU), while the interna-
tional legal basis for such cooperation between Russia
and Azerbaijan is practically absent, and between
Russia and China it is at the initial stage of formation,
but compared to the law of the EAEU it is developed to
a much lesser extent. From the viewpoint of private
law regulation, there are a number of features of regu-
lation at the national level, and that does not allow us
to talk about harmonized approach.

1. BaeueHmue

B kauecTBe NpMOPUTETHBIX HAIIPABIEHUIT MeX-
IYHApOTHOTO 3KOHOMMYECKOTO COTPYIHNYECTBA
B Poccum paccmarpupatorca CorosHoe rocypap-
cTBO, EBpasmiickuit 53KOHOMMYECKNII COI03 (manee —
EASC), ConmpyxectBo HesaBucumpix locymapcTs
(manee — CHI'), lllanxaiickast OpraHu3aLyist COTpYyA-
unuectBa (ganee — IIIOC), BPUKC!, a B enax Max-
CUMM3ALMY TeMIa MHTETPALMOHHBIX IIPOLecCOB
Ha EBpa3sniickoM KOHTUMHEHTe TaKXXe YIOMMHAIOTCS
cTpanbl Acconmanyu rocygapcts IOro-BocTouHnoit
Asun (ganee — ACEAH) u xurajickasg MHUIMATUBA
«OpMH M0SIC — O{VH Ty Th»”.

DISCUSSION AND CONCLUSIONS. In order to
intensify the pace of energy cooperation within the
framework of cross-border raw materials toll manu-
facturing with these countries, the author suggests to
focus on the already established law-making and law
enforcement practices, by including the necessary
norms in the EAEU Treaty or developing acts of doc-
trinal legal nature that are necessary for harmoniza-
tion, since at the moment the plan to develop a distinct
multilateral agreement for international legal regula-
tion of transborder raw materials toll manufacturing
will be difficult to implement.

KEYWORDS: energy cooperation, natural gas, oil,
raw materials toll manufacturing, raw materials toll
manufacturing agreement, integrations, regional inte-
gration
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0ObeVIHEHNIT TOCYAAPCTB ABJIAIOTCA MHTErpallu-
OHHBIMM TIO CBOEIl IPMPOJie — HEKOTOpble M3 HUX
HOCAT TONMUTUYECKUII XapaKTep, YTO OTpakaeTcs
Ha MOTeHIMajIe S3HepreTNIeCcKOro COTPYAHMYEeCTBA.

B cBA3M ¢ 9TuM TpefcTaBIAETCA BaKHBIM BBI-
ACHUTD, KaKWe M3 MOTeHIMATbHbIX YYaCTHUKOB
Bonbmoro EBpasuiickoro napTHepcTBa MOIyT CTaTb
mapTHepamu Poccun B cdepe sHepreTmdeckoro co-
TPYZHMYECTBA IO HAIPaBIeHMAM TPaJUIMOHHBIX
aHeproHocuresnert (HedTy ¥ IPUPOTHOTO ra3a) i oLje-
HUTb TOTOBHOCTD PETy/IITUBHOTO HOJIA /I peannsa-
LMY OTIepALNIi IO TPAHCTPAHMIHOMY TOJIIVHTY.

TeopeTnyeckass 3HaUMMOCTDb MCCIEOBAHNA CO-
CTOUT B TOM, YTO aBTOPOM IpeJjaraeTcs Kaaccu-
¢bMKanuA MOTeHIMaIbHBIX IapTHepoB Poccynm 1o
BHEITHE9KOHOMIYECKOMY COTPYZHMYECTBY Ha OC-
HOBAHNMM CYIECTBYIOIIETO YPOBHS MHTEIPALVIN.
[Ipn sTOM uUAEHTUULVPYIOTCA IOTEHIVA/IbHbIE
MapTHEpPHl IO YCIEIIHOi peannsaluy JOTOBOPOB
TPaHCTPAHMYHOIO  TO//IMHIA  3HEPIOpPecypcos,
a caMa KOHCTPYKIMA JIOTOBOpA TPAHCTPAaHMYHOTO
TOJIIMHTA KaK BUJIa TPAHCTPAaHMYIHOTO MOApsifia pac-
CMaTpMBAeTCs B Ka4eCTBe IIPaBOBOTO (heHOMEHa, He
YK/Ia/[bIBAOLIErocad B K/IACCUYECKYI0 IUXOTOMMIO
MOHMCTUYECKON I Jya/IMCTUYECKON TeOPUIL MEXLLY-
HApOJHO-TIPAaBOBOIO PETYIMPOBAHNA, U B CIydae
paccMOTpeHNsA B paMKaX MeX[YHapOZHOTO 4YacT-
HOTO IIpaBa Kak (akTop, croco6CTByommii coxpa-
HEHMIO PUTMIHOCTY IIPABOBBIX CUCTEM 13-3a TOTO,
4TO Ha MEeX/yHapPOJHOM ypOBHE CHCTEMHOE pery-
NMpOBaHME JIOTOBOpPA TPAHCTPAHMYHOTO MOAPAA
He HaXOfIUT CBOETO OTPAKEHM.

C mpakTH4ecKoll TOUKY 3peHNsA B paboTe mpes-
CTaB/IeHa Pery/IATOpHasA INpobieMaTyKa eBpasuii-
CKOIJf MHTeTpalliy Ha ITpUMepe CYLIeCTBYLINX IPO-
0€/10B IIPaBOBOTO PEry/IMPOBAHMA TPAHCTPAHIYHBIX
JIOTOBOPOB TOJIIMHTA KaK Ha MEXYHapPOIZHOM, TaK
Y Ha HAI[VIOHAJIbHOM IIPaBOBOM YpPOBHE B PeTMOHe.
B kadecTBe peleHMsA IpeAaraeTcs pacCMOTpPeTb
BO3MOXXHOCTb (POPMUPOBAHMA PEKOMEHJALMNII T10
COCTABJIEHNUIO ¥ MCIIO/THEHNIO TPAHCTPAHMYHBIX JI0-
TOBOPOB TO/IMHIA WA JiononHeHns npasa EASC
HeoOXOAMMBIMM MOIOKEHUAMIL

2. TeOpeTI/I‘{eCKa}I OCHOBa M METOTOIOTIMA
NCCIeqoOBaHUA

Hecmorps Ha To uTOo TepmuH «EBpasusa» (rpe-
YeCKOT0 IPOUCXOX[EHNs) He VMeeT YCTONYMBOI
KOHHOTALMM, TaK KaK y>Ke yTpaTy/I IepBUYHOE 3HA-
4eHue, KOTOpoe eMy IIPY/ABa/IN B CBA3Y C IPEII0NO-
JKEHJIeM, 4TO CYIIEeCTBYIOT YeTKMe reorpapuieckue
TPaHMIIBI MeXJy BceMy KoHTMHeHTamyu [Hann
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2016:2], oH Bce e SAB/IAeTCS BecbMa YIA4HbIM BbI-
00poM B Lie/IAX M3Y4YeHUA VHTETPALMOHHBIX IPO-
LI€CCOB. B KOHTEKCTE reononuTuKy, B HayYHO! JI1-
TepaType BBIJE/IAT IATH OAXO/0B K OIPefie/IeHII0
KoHuenuun «EBpasum» [Mostafa 2013:161]:

1) EBpasus xak uLeHTp Mupa, rae Poccus
B CIMJIy CBOETO IeorpadyecKoro MoI0KeHU MeeT
Belyllylo ponb B npuHsaTuu peurennit (Mackinder,
Trubetskoi, Bassin);

2) KoHunenuus perneHtpanuzoBaHHoil Epa-
3uu (Simavoryan, Sengupta, Shrielman);

3) Kouuenuus EBpasmiickoro corwsa, BKJIIO-
qaromiero psap crpaH  (Nazarbayev, Shakenova,
Sidorovich);

4)  OdurnmanpHble IPOrpaMMHbIE JOKYMEHTbI,
INpMHMMAaeMble B paMKaX pPasBUTHA €BPa3UIICKOI
unrerparyu B EA9C - B HacTosmeit pabote orpa-
>K€H JJaHHBIV IOAXO0];

5) Kpuruka camoit koHuemnuyy «EBpasum»
kak Takooit (Laruelle, Cutler, Schmidt).

CaMa ujest CO3JaHVsA HOBOTO IJI00aIBHOTO Teo-
HONIMTNYECKOTO LIEHTPa HATMPYeTCA ellle HayajoM
XX B., korga Mackinder npemnoxun paccmarpu-
Bath B KauecTBe «bonpinoit EBpomsi» reorpaduye-
CKOe IIPOCTPAHCTBO, BKIIOYalOIIlee Bce TOCYAapCTBa
EBpomnbl 1 coBpemenHoro mnpoctpaHcTBa EADC.
3areM 9Ta KOHIENIMA IOMYy4YMIa CBOE pPasBUTHE
B pasnMuHbIX BapyanyAx B 1950-x m 1980-x rr.
B KOHTEKCTe B3aMMOJEICTBUA CTPaH COLMAIN3Ma
¥ KaluTaIM3Ma Ha MeXXayHapopHoM yposHe [Tsvyk
2018:263]. B cBow ouepenp koHuemuusa «bomb-
mwoi EBpasum» mosgsumach B oTBeT Ha EBpomeii-
CKYI0 TIOJIMTHKY COCEACTBA, OCHOBAHHYIO Ha ujee
1990-x 0 «KOHLEHTpUYecKuX Kpyrax Espombi»
[Glaser, Thomann 2022:4].

Bonpoc 0 ToM, MOXKHO /11 pacCMaTpMBaTh IIPaBo-
BOE perynmpoBaHue Kakoro-m6o ¢peHoMeHa B Kade-
CTBE eMHOro 6e3 HeoOXOMUMOCTY UMITTIEMEHTAL[U
MeXX/JYHapOJHO-TIPAaBOBbIX HOPM B HallMOHAJIbHOE
3aKOHOJATeNIbCTBO, HE paspelleH OKOHYATEelTbHO
[Skubiszewski 2021:101]. HeogHo3HaYHOCTb BbI-
6opa MeXny Teopueil MOHU3MA U Teopyell Ayanus-
Ma MOXKeT OBbITb MIPOWUTIOCTPYPOBAHA Ha IpMUMepe
cepbl 3aIMThI IPAB YeIOBEKA, KOTOPYIO B HAYYHOI
JUTepaType IpefIaraeTcs pacCMaTpyBaTh B Kade-
CTBe VICK/TIOYEHNS U3 CYLIeCTBYIOIEN B TeOPUN M-
xoromuu [Shale 2019:217].

IIpasoomHouieHuss u3 002060pa MpPaHcePaHUY-
HO20 MONNUHeA MAKHE MOKHO PACCMAMPUBAMND
6 Kauecmee UCKTIOHEHUS U3 CyuLectmeyoueti 0uxo-
momuu, no KpaiiHeti mepe, 00 mMo20 MOMEHMA, K020
6ydem co30aHo coomeemcmayiousee 08yXyposHesoe
pezynuposarue.
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Ycrpanenue e pasmnumii, KOTOpble MOTYT Cy-
IIeCTBOBATb MEX/[Y HOPMaMM MEX[YHApOJHOTO
IIpaBa U MX HALMOHA/IbHOV IIPaBOIPYMEHUTENIbHO
IPAaKTHUKON, MHOIZIA INpejIaraeTcsi OCYIIeCTBIATD,
HpUAepPXKMBAACh fyanucTideckoro mnopxopa [Casis
2020:59]. Tem He MeHee TaKoil OAXOM Heb3sl pac-
CMaTpuBaTh Kak crocobcrByomuit GopMuposa-
HMIO VI TOAJEP)KaHMIO TPAHCIAPEHTHOTO 1M TapMo-
HM3UPOBAHHOTO MpaBoBoro non. [IpupepxnBasich
TEOpVM MOHM3MA, APYTMM BO3MOXKHBIM pelIeHNeM
MOXKeT OBbITb OOpalleH1ie He TOIbKO K MeXXIYHApOJ-
HOMY IIpaBy, HO U K MEX/[YHapOJHOMY 4aCTHOMY
IpaBy, HOApa3yMeBas IOJ, MOC/TENHUM He TONIbKO
HpoleccyabHble acreKkTsl [Avtonomov 2023:10],
HO M MaTepuajbHble HOpMbI mpaBa‘’. Korma peun
UJET O PasIMuMAX IPaBOBOIO pPeryINMpOBaHNA
B Pas/IMYHbBIX OPUCAUKIVIAX, MEK[YHAPOJHOE YacT-
HOe IpaBo mpuobperaeT ponb Mexuaropa [Pifieiro,
Kramer 2014:110].

C mosuuuil KOMaHIHO} Teopuu IIpaBa HeJb-
31 y3HaTb YTO-TO O MEXJAYHAPOZHOM IyOIMYHOM
npaBe, ¥M3y4as MEeXAYHAPOZHOE YacTHOE IIPaBo,
u Haobopor [Epstein 2012:48]. Bmecte ¢ TeM yacrt-
HOIIPaBOBOE PEry/IMPOBaHNe MOXKET IIOMOYb BBLA-
BUTb Te aCIIeKTbl, KOTOPbIe TPEOYIOT rapMOHU3ALVIN,
B CBOI0 OYepefib, MeXXIYHAPOIHO-IIPAaBOBbIE AKTBI,
paspaboTaHHbBIE C YYETOM TAKNX ACIIEKTOB, B J]a/Ib-
HeJlllleM MOTYT IpPeiIoKUTh OoJiee >KU3HeCHoco0-
HOe pelleHue B IeAX FapMOHM3ALNYU IPaBOBOTO
perymmpoBaHus Kakoro-nmmbo GpeHoMeHa Ha peruo-
Ha/IbHOM ypoBHe. [103TOMy paccMaTpuBaTh 3TH fiBa
YPOBH: IIPaBOBOTO PEry/IMpPOBaHA U30NMNPOBAHHO,
WTHOPYPY B3aVIMHOE BIIVIAAHME OJJHOTO Ha JPYTOii,
He IPefiCTaB/IAETCA BO3MOXKHBIM, KaK ¥ OCTaB/IATD
CyIIeCTBYOLIMe pasmndus, 00yC/I0BIeHHbIE IPaBO-
HPVIMEHWUTENbHOI NPAKTHUKO, 6e3 BHUMAHMSA TIPO-
CTO IIOTOMY, YTO OHJ MOTYT BO3HMKHYTb B VICTOPU-
YeCKOJI IIepCIIEKTBE.

[Ipn mpoBefeHNM UCCIENOBAHNA WUCIONb30BaH
9KOHOMMYECKUIT aHa/IN3 IpaBa, 4ToObl uaeHTIdu-
IMPOBATh TOT CIIEKTP MPABOBBIX CUCTEM, B paMKax
KOTOPBIX HE0OX0#uMo (OpPMUPOBATh YCTOINYMBBIE
MEXIYHapOJHO-IIpaBoBble CBs3U A 3ddexTus-
HOTO COTPYJHMYECTBA B SHEpreTHdeckoir cdepe.
OCOOEHHOCTPIO TNIPUMEHEHMS [JAaHHOTO MeTOfa
B KOHTEKCTe CTaTbhU ABJIAETCA TO, YTO aHAIU3 JlaH-
HBIX VAT He C TOJ TOYKM 3peHM:, KaK IIPaBOBbIe
PeLIeHIS ONIpele/IA0T SKOHOMIYeCcKoe 6/1arococro-
snue [Kapaneros 2016:110], a kak MeX/jyHapogHOe
5KOHOMIYECKOe COTPYAHMYECTBO B LIEJIOM (B TOM

4yIC/le 3HEepreTYecKoe COTPYLHNMYECTBO) OIpefe-
€T pasBUTUE COOTBETCTBYIOIIETO PEry/l1ATUBHOIO
oA,

ABTOpOM ObBUIM HPOAHATM3UPOBAHBI PA3INY-
Hble MEeXJYHapOJHble OODBEIVHEHVA Ha IpenMeT
UX KIacCUPUKALMU KaK OIpeNe/leHHON CTafun
9KOHOMMYECKOII MHTEeIpalliy, a 3aTeM CPefiu BbLAB-
JICHHBIX CTPaH ObUIN OLPefie/IeHbI Te, YTO 00/IafaloT
HaYOO/IbIINM IIOTEHLVA/IOM JJIA SHepPreTU4ecKoro
corpypaudecta. C IpyuMeHeHNeM (OpMaIbHO-
JIOTMAaTMYeCKOTO IIOfXOAa ObIIM IIPOaHAIU3VPO-
BaHbl CYIECTBYIOIEe MEXyHapOJHO-IIPaBOBbIE
aKTbl, PerynMpymoliye M3y4yaeMble MPABOOTHOLIE-
HIA B cepe TPAaHCTPAaHUYHOTO TOJUIMHIA, U CJe/a-
HBI BBIBOZIBI O TOM, KaK MOYXHO ITOBBICUTDH 3ddex-
TMBHOCTb TAKOTO PETY/IMPOBAHMA.

[t TOro YTOOBI ONpeReUTh KOHKPEeTHbIE CTpPa-
HbI, C KOTOPbIMU IIOTEHILIMA/I S3HEPTeTUYECKOTO CO-
TPYAHNMYECTBA AB/IAETCA HanbOoIee IepCIeKTYBHbBIM,
HeoOXOAMMO /I Haya/la OLIEHUTb CYIeCTBYOLINIT
YPOBEHb B3alMOJEICTBUA B PaMKaX COOTBETCTBY-
oIyX o6benuHeHnit. Bbl6Op KOHKpETHBIX 00b-
efuHeHmit obycnosneH cnepyromyM. Ha cekiym
EBpasuiickoro sKoHOMn4eckoro ¢popyma, KOTOpblit
npoutesr B Mockse 24 n 25 mad 2023 1., MOCBAILEH-
HOJl BOIIPOCAM 9HEPreTHMYecKoil 6e30macHOCTI
¥ SKOHOMMYECKOTO POCTa, ObITa 03BY4YeHa Jjies, YTO
Ipy Ilepepacupefie/ieHny JTOTUCTUYeCKUX U Ipo-
U3BOJCTBEHHDIX LENIOYEK IIPefIIoYTeHMe OTHAETCs
CTpaHaM C HU3KMMM T€ONOIUTUYECKIMI PUCKAMIL.

VIsydyeHne reononuTHYECKUX PUCKOB IIpEAIO-
JaraeT KOMIUIEKCHYIO aHA/JIMTUKY CYLIeCTBYIOIMX
0COOEHHOCTeI MOMUTUYECKON U SKOHOMMYECKO
CUTyallUM Ha PErMOHAJIbHOM M MMPOBOM YPOBHE,
a TaKXkKe KY/IbTYPHBIX, NHQOPMAIVIOHHBIX 1 [IPY-
rux ¢akropos [Ixues 2011:50]. Tem He MeHee He-
BO3MOXKHO y4ecTb Bce MHOroob6pasme akTopos,
0COOEHHO KOT/]a pedb JMIET O 3HAYNTETbHOM KO-
4ecTBe CTPaH, KaKflasd U3 KOTOPBIX 06/1afaeT cBoeit
HaIMOHa/IbHON crernudukoit. IloaTomy uenecoo-
Opa3HO KOHKPeTM3MpOBaTb 00/1acTb MCCIe0Ba-
HIA, 4TO B JAHHOM C/Ty4ae IOJpasyMeBaeT OLEHKY
YPOBHsI TOTOBHOCTM K «MHTerpalyy MHTerparuii»
IO YIIyOJIEeHUI0 PErMOHATbHOIO 9HEPreTNYecKoro
COTPYHMYECTBA C IPABOBOII TOYKY 3PEHMA.

B Tabn. 1 mpuBefeHO CONOCTaBJIEHUE PETHO-
Ha/IbHBIX MHTEIPAIMIOHHBIX OOBEIMHEHUIT KOHO-
MMYECKOTro ¥ HOIUTUYECKOro xapakrepa. [Ipu atom
OLIEHKA CTaJMM MHTErpaluy IpOBefieHa Ha OCHO-
BaHMM KmaccuuKauuy CTafuii 9KOHOMUYECKO

4 an/IMeHI/IMbIe B paMKax Hauy/OHaJIbHOTO perynnpoBaHnA K OTHOLWEHNAM, OCTIOXHEHHbIM NHOCTPAHHbIM 3J1EMEHTOM.
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MHTeTpaIyy, npennoxenHoi b. bamaccoit u 6onee
noapo6Ho nsydennoit B.C. Anppuanosoit [Augpua-
HoBa 2018:4], a akTuBHOCTH cOTpyAHMYecTBa Poccun
C KOHKPETHBIM OOBeJMHEeHMEM I HOCTVDKEHNA

IpOTpaMMHBIX IefIell OIpefieNieHa Ha OCHOBAHMM
AHAIMTUKM MefMaMaTepuanoB O MepONpUATUAX,
IPOBOAMMBIX OOBEIVMHEHNEM, M IPUHIMAaeMBbIX
JIOKYMEHTOB B cpepe ero fieATeTbHOCTI.

Tabnuya 1
CpaBHeHue NpUOPpUMemHblx HanpasneHul onst compybHuuecmBa
ColosHoe «OprH nosc -
rocyfapcTBo, CHI woc BPUKC ACEAH o'qvm .
EA3C AR 0y
. CoBMeCTHbIe 3aABNneHus,
YupepuTesibHbIn JOKYMEHT / 6 ; 5 10 | CoBmecTHOe
Lorosop*® | forosop’ | XapTua cTpaTervu, geknapauum, [orosop "
OCHOBaHWe AnA COTPyAHNYECTBa 5 3anBneHne
[OroBoOpbl (CeKTOpanbHble?)
Cragua uxterpauuu ¢ Poccuein / O6begnHEHVE MNONNTNYECKOTO
3 ctagua 2 ctagua | 1 cragua 1 1 crapna | MHmuymatmea
XapaKTep o6befuHeHus xapakrepa
AKTUBHOCTb COTpyAHMYecTBa Poccnm
C 06begnHeHeM Ans AOCTUXKEHUA Bbicokas Huzkaa | CpegHssa Bblwe cpepHero CpegHss CpenHssa
nporpamMmmMHbIx Lenen

CrneflyeT OTMETUTD, YTO C/IOXKHOCTb OIIpefiere-
HYA KOHKDETHBIX NapTHEPOB IO 3HEpreTHyecKo-
My AMAJIOTy OCTOXHAETCA U TeM (PaKTOM, 4TO CO
MHOTMMM CTpPaHaMl OJIHOBPEMEHHO CYIIECTBYIOT
pas/IMYHble JJOTOBOPHI, I OHM COCTOAT IApajieb-
HO B Pa3/INYHBIX 0ObeVHEHNAX, HAXOMAIIMXCA Ha
pasHBIX YPOBHAX uHTerpauuu. Ilo 3Toit mpuunHe
K/IaccuMKalusa CTpaH MO TOTOBHOCTU K 9Hepre-
TUYECKOMY COTPYAHMYECTBY MOXKET OBITh IpOU3-
BefleHa He B CTPOIOM COOTBETCTBUM C UX IIPMHAJ-
JIE)KHOCTBIO K TOMY WIM MHOMY OOBEAVHEHNIO, A C
y4eTOM TOT0, KaKle JOTOBOPEHHOCTY IIPefoCTaBIsA-
10T HanOO/IbIINe BO3MOXHOCTH /1A pa3Butus. Kpo-
Me TOro, Teé M3 PacCMaTpUBaeMbIX OObeIMHEHMNIL,
KOTOpbIe HOCAT MHTETPALVIOHHBI XapaKTep, OTHO-
CATCA K KaTeropuy «MATKUX MHTETpaliMii», cormac-
HO Kmaccudukaumy, npemaoxennoit B.H. 3yessim
[3yes 2014:32], 4To B IpUHIMIIE He NpeIIONaraeT
nepexofia K IIOJTHOJ 3KOHOMMWYECKON MHTErpaluy
C TIpOBefieHMEM €[JHOIl MaKpO3KOHOMMUYECKOI
HOMTUTUKH.

3. Pesynbrarbl MCCIENOBAHNA
3.1. ABTOpcKas Knaccupukaims 00bemHeH i

B pesynbrate aHanMTHYECKON MHTEpIpeTAINn
MMEILINXCA B OTKPBITOM JOCTYIE JAaHHBIX CTpa-
HbI MOYKHO K/TaCCU(UIMPOBATD Ha YeThIPe TPYIIIILL.
Ecnu ofHa 1 Ta e cTpaHa COCTOUT B HECKONBKUX
00beVIHEHNAX, TO OHAa OTHECEHa K TeM 00befyHe-
HIAM, KOTOPble XapaKTepu3ylTcs 6ojee BBICOKOI
CTeIeHbl0 S9KOHOMMYECKOI MHTEIpaly WU YPOB-
HeM pasBUTHA 3KOHOMUYECKOTO COTPYAHMYECTBA.

B nepsyto rpynmy (pogBMHYThIi yPOBEHb 9KO-
HOMMYECKOJ MIHTEerpamym) BKII0YeHbl cTpanbl Co-
103HororocyziapctBau EA9C, Tak Kak Ha HACTOAII I
MOMEHT MMEHHO IO 3TMM HAaIpaBJIeHUAM BefjeTcs
Haynbosee aKTVMBHBI [VA/NOT B cepe SKOHOMIYe-
CKOVI MIHTerpamy ¢ GaKTUIeCcKV CYIeCTBYOIIMI
BO3MOXKHOCTAMM ~ JI/IA  HapallMBaHMA  TEeMIIOB
3HEepreTNYecKOro COTPYAHMYECTBA.

> [loroBop mexay Poccuiickon ®epepaunein n Pecnybnukon benapycb ot 8 gekabpa 1999 r. «O co3paHum Coto3Horo

rocyfapcraan.

¢ [oroop o EBpa3uninckom sKoHOMMYeCKOM coto3e oT 29 mas 2014 .

7 [loroBop ctpaH CHI oT 24 ceHTA6PA 1993 1. «O co3aaHMN IKOHOMUYECKOTO CO3a».

8 Xaptus LLaHxanckol opraHr3aumm CoOTpyaHNYecTBa oT 7 uioHs 2002 T.

° Hanp., Jorosop o co3gaHuu lNyna ycnoBHbIX BantoTHbIX pe3epBoB cTpaH BPUKC ot 15 nions 2014 .
10 Nloroop o Apyx6e 1 cotpyaHuuectse B lOro-soctouHol A3un ot 24 dpespana 1976 1.

" CoBmecTHOe 3asBneHune Poccuiickonn ®epepauun n  Kutaiickon HapopHoi Pecnybnukm o coTpypgHuyecTBe
Mo COMPAXEHUID CTpoUTeNbCcTBa EBPasmiicKoro SKOHOMUYECKOro COl3a M DKOHOMMYeckoro nosca Llenkosoro nytn
oT 8 masa 2015 r. 21 mapta 2023 r. 6bin0 ony6nukoBaHo CoBmecTHoe 3aaBnieHne Poccuiickon Oefepaunm n Kutaickon
HapogHoii Pecny6nukm 06 yrny6neHum oTHOLLEHMIN BCEOObEMITIOLLErO MAapTHEPCTBA M CTPaTernyeckoro B3aviMOAenCTBIS,
BCTYMNaLWKMX B HOBYIO 3MOXY, CJIOKHOCTM B NMPAKTNYECKOW peanun3aumm nonoxeHnin kotoporo obosHaumna KA. LLepba
B CBOel cTaTbe «,0fMH NoAC — 0AuH NyTb": NepcneKkTrBbl conpskeHnsa ¢ EASC».

12 XapakTepusyetca HedopMasbHOW CTPYKTYPOIA, 00yCNOBNEHHOW COBPEMEHHON apXUTEKTYPOI ObICTPOPa3BUBAIOLLMXCA
cTpaH [KoHTunennu, Muyuay 2015:161].
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Bropas rpynmna (Ha4anbHbI YpOBEHb SKOHOMM-
4ecKOJl MHTErpaIyy) COCTOUT 13 TeX CTPaH, ¢ KOTO-
pbiMu EADC 3ak/moueHbl COITIAIIEHNS O CO3[AaHUU
30H CBOOOJIHOII TOProOB/IN U 06 SKOHOMUYECKOM CO-
TPYIHIYECTBE, @ TAKXKe TeX, VI KOTOPBIX JIe/ICTBYeT
Cornamenne crpan CHI™. Kpome Toro, B Hee BXOguT
Wnpns, Tak kak oda Bxogut B bBPVYKC, IIOC u Ha Ha-
CTOSILIVIT MOMEHT C Hell pa3pabaTbiBaeTcs mpedepeH-
1mabHOe ToproBoe cormantenne EASC, n Asepbaiiy-
»KaH, ¢ KOTOPBIM 30 ceHTsA0ps1 1992 I. 6B1/10 3aK/TI0YEHO
CoranreHye o cBOOOHOI TOProBIIE.

Tperbsa rpynmna (HIpogBUHYTBI YPOBEHb 3KO-
HOMMYECKOTO COTPYFHMYECTBa) IIPEeICTaBJIeHa
CTpaHaMI, C KOTOPBIMM paspabarbiBaioTcs mpede-
peHIManbHble Toprosole cornamenusa EASC; Temn,
koropsie BxopAT B BPVIKC+, CHI' (Bkmouas acco-
LMMPOBAHHBII C OObenuHeHMeM TypKMeHUCTaH)
wi IIIOC (ITakncraw, a Taxxe AdraHucrat — B Ka-
YyecTBe HabOmomaTens).

B uerBeprylo rpynmny (HayanbHBI YpPOBEHBb
5KOHOMWYECKOTO COTPYFHMYECTBA) BXOJAT CTpa-
el ACEAH 1 naptaepst HIOC.

3.2. BoiGop  Hambonmee  mMePCHEKTHMBHBIX
HaIpaB/IeH NI /I TPAHCTPAHWIHOTO TOJUIMHIA

Jlist Toro 4T06BI ONMpEeNeNNTh, C KAKUMHU CTpPa-
HaMJ B KOHTEKCTe MHTETPAL[IOHHOTO COTPYAHM-
YecTBa HaMOONMBIIVMY HEPCHeKTMBaMM Ob/majaeT

KOHCTPYKLys TomuHra'* B cdepe TpaguuoHHbIX
SHEPrOHOCUTENIEH, HeOOXONVIMO Y4YMTHIBATH Crle-
fylolllee: BO-IIEPBBIX, Teorpapuuecky MOKHA
OBITb HaJla)KeHa JIOTMCTUKA BO3MOYKHBIX IIOCTABOK
Ha PacCTOAHYSA, IPEOJ0/IeHNe KOTOPBIX He IPefIo-
JlaTaeT 3HAYMTEIbHBIX TPAHCIOPTHBIX M3JEPKeK;
BO-BTOPBIX, CTpaHa-IIapTHep JO/DKHA 1ubo obma-
laTh 3HAYMTEIbHBIMU 3amacamy HeTU WM IIpuU-
POIHOTO rasa, KOTOpble OBl OHa XOTeIa MOCTaBUTD
s nepepabotku B Poccnto, m6o obnazgats 060py-
[IOBaHNEM, TEXHONOTYAMY, IIPOMU3BOJCTBEHHBIMM
MOIIIHOCTAMU ¥ paboyeil CUJION ISl TOTO, YTOOBI
OCYILIECTBUTD IepepaboTKy POCCUIICKUX IPUPOJ-
HBIX PECyPCOB C MEHBIINMM U3AEP>KKaMI, YeM 3TO
MOXeT OBbITh CJIe/IAHO B IpefieiaX HAIVIOHATbHbBIX
TPaHuIL.

Cpenu 18 crpan, rpannyamux ¢ Poccueit (Ha-
jmdne oOILIell TI'PaHUIBI PacCMATPUBACTCHA Kak
¢daxTop, CIIOCOOCTBYIOWINMIT COKPAIIEHNI0 TPaHC-
HOPTHO-IOTUCTUYECKUX  V3JlepKeK)®, m  1mpu
3TOM BXOJAIIUX B OfHY M3 IEPBBIX ABYX T'PYIIL,
IePeYNCIeHHBIX BbIlle (KaK CTpaH, C KOTOPHI-
MM y>Ke MMEITCA YCTONYVMBbIE SKOHOMMYECKNe
B3aMOCBSI3M),  HaxopArcsa  AsepbOaiipkan's,
Benopyccusa', Kasaxcran™ wn Kwrait”®. Cpas-
HeHMe JONM TPAaJULOHHBIX SHEPrOHOCHUTeIel
B MX OSHEPreTMYeCKMX MUKCaX IIPEACTABICHO
Ha cxeme 1%

13 loroBop 0 30He CBO6OAHON TOProsnn ot 18 okTAbpA 2011 .

" TORAVHT — 3TO 3KOHOMMYECKasi KOHCTPYKLWSA, Pa3HOBMAHOCTb ayTCOPCMHIA, KOTopas MO3BOMSET BbIHECTW 4acTb
NPOU3BOLCTBEHHBIX OMNEpaLnin Ans BbIMNOHEHUA BHELHMM KOHTpareHToM. OCHOBHOE MperMyLLeCTBO 3akKJlovaeTca
B TOM, YTO OHa MO3BOJNAET MAaKCMU3UPOBATb MPON3BOACTBEHHDIN NMOTEHLUMAN B CUTYaLMN HEXBATKM OBOPOTHBIX CPEACTB.
TonnuHr NpefocTaBAseT BO3MOXKHOCTb AJIf CO3AaHUA TPaHCHALMOHAMbHbIX LieNoYeKk NOCTaBOK Ha AOrOBOPHON OCHOBE
Kak afibTepHaTWBbl CO3[aHI0 AUBEPCMPULIMPOBAHHDBIX TPAHCHALMOHAbHbIX XONAWNHIOB.

1> CornacHo nHTepakTUBHbIM KapTam Geostudy.ru ¢ uHpopmalimen o rocyaapcTeax, rpaHuyalymux ¢ Poccumen.

¢ Ritchie H., Roser M., Rosado P. Azerbaijan: Energy Country Profile.
7 Ritchie H., Roser M., Rosado P. Belarus: Energy Country Profile.
& Ritchie H., Roser M., Rosado P. Kazakhstan: Energy Country Profile.

° Ritchie H., Roser M., Rosado P. China: Energy Country Profile.
2 Ritchie H., Roser M., Rosado P. Russia: Energy Country Profile.
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IIpupoaHsIii ra3

@ Asepoaiimkan; 62,32 @® Bbeaapycs; 62,19

® Poccus; 50,84

® Kasaxcran; 25,04

® Kwuraii; 8,49

Hedtn

@ Asepoaiimkan; 35,18 ® Beuapycs; 29,25

® Kasaxcran; 24,94

® Kuraii; 17,67 ® Poccusn; 24,42

Crpana Aszepbaiipkan

Benopyccust

Kazaxcran Kuraii Poccus

Hudpactpykrypa (HedTb, P 3
JIeHCTBYIOLIME MPOEKTHI)>!

11 78 57

Craryc no Hepru JKCHoOpTep

UMIIOpTEp

9KCIOPTEP HUMIIOPTEP 9KCIOPTEP

Uudpacrpykrypa
(IPHPOIHBIIA Ta3, 6 5
JIeHCTBYIOLIME POEKTHI)>

27 865 275

Craryc 1o rasy IKCIOPTEP

AMIopTep

9KCIIOPTEp HUMIIOPTEP IKCIOPTEP

Cxema 1. Conocmasnenue 001y mpadulUOHHbIX dHepeoHOCUmeneli
8 IHepzemuUecKUX Mukcax paccmampugaemuolx cmpa 3a 2022 2. (%)
U OAHHbBIX 110 HATUHUI0 COOMBEMCMBYIOUUX UHPPACMPYKIMYPHIX NPOEKINOB

Ecnu 6omee mopo6HO MpoaHANTU3NPOBATh WH-
¢dpacTpykTypy 10 mpoexTaM B cepe f0OBIYM U HIO-
CTaBOK HepTV U IPUPOJHOTrO ra3a, MOXKHO OTMETUTD
cnepymwoee. C TOYKM 3peHNA MOCTaBOK HEprope-
CYPCOB ISl TIEPBUYHOTO 9SHEProNOTpeOnIeHns W
peakcriopra benopyccns n Kurait apnsiorcs Han6o-
7iee MepCreKTYBHBIMYU HaIlpaB/IeHNUAMIL.

C ToYKy 3peHus COTpySHUYECTBA B paMKax TONI-
JIMHTA NepPCIeKTVBHBIMY HAIPaBAeHUAMMY SABAIOT-
cs1 Asepb6aitmxan, Kasaxcran n Kurtait us-3a nanu-
4yl COOTBETCTBYIOIEN MHPPACcTPYKTYpsL. B cepe
MIOCTaBOK IPUPOAHOTO raza, Kurail xapakrepusy-
eTcst HeOOJIbIION J07Ieil JAaHHOTO THUIIA SHEPTOHO-
CUTeNs B 9HEPTeTUYeCKOM MMKCE, B TO BpeMs Kak
B AsepbaiimkaHe BemeTcs 0ObIYA HA HAIMOHAb-
HOM YpOBHE, T. €. C JaHHBIMU CTpaHaMIU COTPYA-
HUYECTBO 00/ajjaeT MOTEHIAOM B OTHOIIEHUN
nepepabOTKM POCCUIICKUX SHEPrOpecypCcoB MM UX
TpaH3UTa B Ipoliecce MOCTABOK B TPETbU CTPaHbI.
C Pecniy6nmkoit Kasaxcran noreHumanom obnagaer
CO3JJaHNe COBMECTHOI IOTYCTUKN MM TPAHCIOPT-
HBIX KOPUAOPOB JI/Is1 TIOCTAaBOK IIPUPOITHOTO rasa.

21 Global Energy Monitor. Global Qil Infrastructure Tracker.
2 |bidem.

Eme omHuM HampaBleHNeM SHePreTUYeCKO-
r0 COTPYJHMYECTBA, TIOMVMO OOMEHa CBIPbEBBIMM
3amacaMi, TEXHONOTMAMM U CO3JAHMEM EeNVHBIX
CHCTeM TPAH3UTA, ABJISIETCS COBMECTHOE MIPON3BO-
CTBO 000pyf0BaHVs, HEOOXOVIMOTO IS JOOBIYN 1
nepepaboTKy HeTV U IPUPOJHOTO Trasa, TaK Kak
11€71eCO00Pa3HOCTh BbIHECEHUS 1I€TIOUEK MTPON3BOI-
CTBA 3a TPAHMUIIBI TOCYAAPCTB 3aBUCUT OT Ha/IM4MsA
HeOOXOMMMBIX U OOTee COBEPIIEHHBIX TEXHOMOTHUI
s TIPOM3BOJICTBEHHBIX MPOIECCOB MU BO3MOX-
HOCTY TpaHC]epa TaKMX TeXHONIOTWII ¥ TPAHCIOPT-
HBIX U3JIEPIKeK.

3.3. IIpaBoBbie OCHOBBI MEXK[YHAPOJHOTO
HePreTM4YeCKOTo COTPYIHMIECTBA

B OTCYTCTBIME B 3aKOHOJATE/IbCTBE HOFOBOpHOI?I
KOHCTPYKI MM TO/IZIMHI'A OTHOIIEHMA 110 Hepepa60T—
K€ 1aBa/Ib9€CKOTI'0 ChIpbA NIN CBA3aHHbIE C I3TOTOB-
JICHVIEM MHANBUYA/IbHO-OIIPENEIEHHOI O 06OPY)IO-
BaHVA VI3 MaT€PMAJIOB 3aKa34dlMKa paCCMaTpUBaOTCA
KaK IB€ BCTPEYHbIE MMOCTaBKYU> WIn noppAap.

3 AmepxaHos I.C. Jozosop nocmagku. YuebHoe nocobue ans cTyaeHToB opuanyeckoro dakynbreta MIY. Nlekuun 1, 2, 3.

Mocksa: Tunorpa¢usa nsgatenbctsa Mry. 1957.C. 7.
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PerymipoBaHue ZoroBopa IOCTaBKY Ha MEXHY-
HapOJJHOM YPOBHE HaXOIUT CBOe oTpaxkeHue B KoH-
BeHiyu Opranmsaiyy  O6beguHeHHblx  Harpuit
0 JIOTOBOPAX MeX/YHAPOTHON KYIUIM-TIPOJAXKN TO-
BapoB 1980 r. - ogHOII U3 HanbosIee yauHbIX IIOIIBI-
TOK yHUUKALMM B MeXAyHapoxHoM mpase [Kos-
o8, bormanos 2024:136]. OgHako cT. 3 Ha3BaHHOI
KoHBeHIIMM MCK/II0YaeT J[OTOBOPbI Ha IOCTaBKY
TOBApOB, M3TOTOB/ICHHBIX U3 aBa/bYECKOTO ChIPb,
u3 cepsl ee JelICTBYA. YHUPUIMPOBAHHBII aKT 110
TPaHCTPAaHNYHOMY NOAPSAAY Ha HACTOAIINIT MOMEHT
MeX/y CTpaHaM! He 3aK/II0UeH, a CYLIeCTBYIOLIVe
MeXXBeJJOMCTBEHHBIE MeX/YHAPOIHbIE COIMAIIEeHNA
(daxTHyecKy He IPUMEHSIOTCS B 0053aTe/IbHOM II0-
psanke [Kanamesckuii 2010:86).

CoomeermcmeeHHo, MOIHO 2080pUmMv 06 omcym-
CMBUU YHUPUUUPOBAHHO20 MeNOYHAPOOHO-NPABO-
8020 Pe2ynupoBaHus 8 OMHOUeHUU 002080pa Mor-
NuH2a. Mo 03Hauaem, 4mo npasosoe pezynuposarie
dozosopa monnunea 6yoem npeumyuectnéeHHo ocy-
WeCTNBIAMBCS HA YPOBHE HAUUOHATIBHO20 3AK0H00A-
MenvCmaea, Npu IMom mMeioyHapooHoe coobusecmeo
UCKII04AeM B03MONHOCMY KBATUPUKAUUU 002080pa
MonnuHea 6 Kauecmee 002080pa Kynau-npooaicu
(u docosopa nocmasku Kax ee pasHOBUOHOCIIU).

Crierpndrka IPaBOBOTO PEryIMpOBaHMs IOTO-
BOpAa IIOCTABKM, XOTS 1 OTPakaia Ha OIpeie/IeHHOM
Tare KOHIEMIII0 IIPOVN3BOJCTBEHHOI KOOIEPALIUIA
[Bopobbes 1960:115], He y4nThIBaeT 0COOEHHOCTH
UCIIONB30BaHMs B IPOM3BOJCTBEHHOM IIpOIiecce
JIaBA/IBIECKOTO ChIpbsl. KOHIemust To/mHra sBis-
€TCsl HOBBIM IIPABOBBIM pelleHVIeM, [T03BO/LIOLINM
chopmMupoBaTh HpsIMble MTPOU3BOJCTBEHHbIE CBSI-
3u** B YCIOBUSX PACLIEIIEHNs] €IHOTO TIPON3BOJ-
CTBeHHOro mporecca [fxosnesa 1963:19]. IIpsmbre
[POV3BOJICTBEHHBIE CBS3Y He BCET/A SIBIISIOTCS Ty4-
MM PeLIeHNeM, Befjb OHM MOTYT CIIOCOOCTBOBATDH
OTPBIBY [IOTOBOPHOI KOHCTPYKIMM OT PeanbHOro
[IBVDKEHNUSI TOBApOB M3-32 BBEIEHNs MHOTO3BEH-
Hocty [Bparnuckuit 1960:14]. Bmecte ¢ TeM Bce 3a-
BUCKT OT MPEAIIO/IATAeMOTO KOIMIECTBA «3BEHBEB»
TAaKOTO [IBVDKEHUs, Beb €C/U pedb UJET TOMbKO
0 3aMeHe [BYX JOTOBOPOB BCTPEYHBIX MOCTABOK
Ha OIMH JOTOBOpP TO/UIMHIA, IOHOOHBI OTPHIB
He JO/DKEH MIMETh MeCTO.

O6parasce e K BOSMOKHOCTY KBamupuKanmm
JIOTOBOpa TO//IMHIA B Ka4eCTBE Pa3HOBUJHOCTI JO-
roBOpa MOAPALA, HeOOXOANMO OTMETUTD, YTO HOP-
MBI, peryupylolye OrOBOpP HOAPs/a B PasHbIX
CTpaHaX, MOTYT CYIIeCTBEHHO OT/IMYAThCs, TaK KaK
OTCYTCTBYeT YVHUQGUIMPYIOLIMI MeXIYHAPOLHO-
IIPaBOBOI aAKT.

Ecmum mpupepXmBaTbCs IOSULMM, 3aK/II0YAI0-
IIeJiCsl B TOM, YTO BYJIOBbIe HOATUIIBI B IPVHIINIIE
BBIJIENIATH He HY>KHO [PoBHbIit 2003:28], zocTaToqHO
¥ TOro, 4yTo B Poccyu Ha 3aKOHOZATENIbHOM YPOBHE
OIpefie/IeHbl ¥ JOTOBOP KYIUIM-TIPOAAXM, M JOTO-
BOp IIOCTaBKI, U JOTOBOP IOApsiaa. TeM He MeHee
IpVYIMeHeHMe OTHEeNbHBIX HOPM OyieT 3aBMCETb OT
TOTO, KaK B KOHKPETHOU cuTyaryu Oyner onpezee-
Ha IIpaBoBas NPUPOJA JOTrOBOpa TO/UIMHTA. Bompoc
COCTOMT B TOM, MOXXET JI/ JOTOBOP, O KOTOPOM HeT
OT/IE/IBHOTO YIIOMMHAHMA B IPAXKJAHCKOM 3aKOHO-
JlaTeNbCTBE, AB/ISAACH OCHOBAHMEM BO3HMKHOBEHUS
obs3arenvcTs [Bakenun, Kieukosckas 2010:191],
B IIOJIHOJI Mepe OIpele/INTb COfep>KaHue IIOPOKa-
€MBbIX UM 0053aTe/bCTB.

Taxum o6pasom, 002060p MpaHczpaHU1HO20 Mo7-
TUHeA N0360715em POPMUPOBAMD NPAMBLE NPOU3IBO0-
CMeeHHble C65A3U 6 YCT0BUAX PACULENTIEeHUS NPOU3-
600cmeBeHHO20 Npoleccd, a makxie nossoniem (Kax
310 ONUCAHO HUXME) 6 PAOe CTIyHaes NOLYy4Umsy npe-
UMyulecmea 6 pamkax HAn0208blx NPABOOMHOULe-
HUTl, 40 oMpaiaemcss Ha CrOUMOCMU KOHE4HOU
NpoOyKUuuL U ee KOHKYpeHmocnocobHocmu. B mo e
8peMs U3-3a 1Mo20, 4o npasoseas peerameHmanyus
NpasoomHoueHuUll 6 cepe MmonnuHea Hocum gpae-
MeHmapHuiil xapaxmep, 002060p MONNAUH2A UCHOTb-
3yemcs Ha npakmuke, He ABAACL NPU IMOM C NPABo-
6011 MOUKU 3PEHUT A0ANMUPOEAHHBIM.

3.3.1. EASC (benopyccus u Kasaxcran)

HecmoTps Ha OTCYTCTBUE OIpefie/ieHNs TepMM-
HOB «TOJIIMHI» M/ «/JaBabuyeCKOe ChIPbe» OT/Ie/b-
HbIe aCIIeKThbl NepepaboTKM [aBaIbuecKOro ChIpbs
HOy4aloT cBoe oTpaxkeHue B JJoroope o EADC™.
Tax, mpefrycMOTpeHbI HaJIOTOBbIE ILTOThI B OTHOIIIE-
HMI TOBAapOB, IIPOM3BEJICHHBIX B Pe3y/bTaTe Iepe-
pabOTKM U3 JjaBa/IbYeCKOrO CBHIPbS: IPM IKCIOPTeE
Takux ToBapoB B Ipenenax EADC mpumensercs

24 BepeHuH H.H. [Jo2zosop nocmasku, e2o 3Ha4eHue u NopA00K 3akstodeHus. YuebHoe nocobue. Mockaa: Tunorpadus MIN.

1957.C. 14.

% Cm.: MpoTokon o nopaake B3MMaHMA KOCBEHHbIX HAJIOrOB M MeXaHM3Me KOHTPONA 3a WMX YnaaTol Mpu 3KcrnopTe
1 MIMMNOPTe TOBAPOB, BbINOMHEHNW PaboT, 0KasaHuW ycyr, coaeprkawuinca B Mpunoxernnmn N2 18 k [Jlorosopy o EASC.
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K.B. OHydpureHko

Hynesas craBka HJIC u (mwmm) ocBoOOXHeHMe OT
YIUIaThl aKI¥30B B OTHOILEHNY Ha/IOrOIIaTe/IbIIN-
Ka rocyflapcTBa-sKcnoprepa. [l nonyyeHus ocso-
00X/IeHVsI OT YIUIaThl HA/IOTOB HEOOXOAVIMO TIpefio-
CTAaBUTDb B TOM 4UCJIE€ ¥ COOTBETCTBYIOLINII JOTOBOP.

IIpy 3TOM KOCBEHHbI€ HAJOTM HE B3UMAKOTCA
IIPY MMIIOPTE TOBAPOB, €C/IM MMIIOPT OCYILeCTBIA-
eTcsl B IIpefie/lax OJHOrO PUANIECKOro Muia. ITo
I10/I0KeH}€ MHTEPECHO TeM, YTO HACKO/IbKO OHO BbI-
AT BBITOJHBIM, HACTOIBKO K€ OHO IIOPOXK[aeT
LIe/Iblil PSAJ, IPAaBOBBIX BOIIPOCOB, KOTOpbIe HE06XO0-
[IMMO PaspelInTh /A ero MPaKTUYeCKOoN peannsa-
1. Bo-1epBbiX, IOAXOAbI K TPeOOBAHMAM, NIPelb-
ABNAEMBIM K TPaHCHAIMOHA/JIbHBIM KOMIIAHMAM
B 3aKOHOJATeNbCTBAX TocyfapcTB-wieHoB EASC
MOTYT OBITb Pa3TMYHBIMMU, YTO MOXKET IPUBECTU K
CUTyallUH, KOIZia B COOTBETCTBUM C 3aKOHOJATE/b-
CTBOM OffHOTO rocyzapcrsa — wieHa EA9C o Oy-
leT PacCMATPUBATbCA B KayeCTBE TPAHCIPAHMYHO-
r0, TOIJja KaK B COOTBETCTBUY C 3aKOHO/IATe/IbCTBOM
IPYTOro — KakK [iBa I0pUANYECKUX TULIA.

B pamkax ¢popMupoBaHNsA e€IMHOIO BHYTPEHHe-
TO PbIHKA JIMIA, TIMYHbIN 3aKOH KOTOPBIX ABAETCA
3aKOHOM OJHOTO 13 TrocymapctB — uwieHoB EADC,
MOTYT OCYLIECTB/IATb CBOIO JEATEIbHOCTb, B TOM
4yICIIe TO IepepaboTKe JjaBalIbuecKNX MaTepuaos,
Ha BceM mpoctpaHcTBe EADC 6e3 omonHuTeNnb-
HOJl PerucTpanyuy B KadyecTBe I0PUAMYECKOTO ML
(bwmmanma W mpepncTaBUTENbCTBA)™, OfHAKO Oe3
TaKoJ PerucTpanyy IIOJyYeHNe Ha/JOrOBBIX JIbTOT
He TIPEfICTAB/IAETCSA BO3SMOXKHBIM.

Bupbl n craBku Tamo>xeHHBIX cbopoB B EADC
YCTaHAB/IMBAITCA HA HALMOHAJIbHOM YpOHe”: Ha-
npumep, B cT. 164 n 181 Hanorosoro kopekca Poc-
cuiickoit Pefepaniny yCTaHaBIMBAIOTCA HAJIOTOBbIE
craBky g HIC u nepedeHb MOAAaKIM3HBIX TOBA-
POB COOTBETCTBEHHO. [I0f0OHBIE IEpPeYyHM MOTYT

He OBITb VEHTUYHBIMI®, UTO TaK)XXe MPeCTaB/IsAeT
co00J1 TPaBOBOJI PUCK NP OCYIIECTBIEHNN TPAHC-
TPaHMYHBIX OIlepalyil MO IepepaboTke AaBajbye-
CKOTO CBIPbAI.

Kpome Toro, B OTHOLIEHVH IOTEHIIMA/A 3aKIIIO-
4eHMsA JOTOBOPOB TOJ/UIMHIA OT/E/IbHBIX SHEprope-
cypcoB B pamkax EADC HeoOXOAMMO y4YMTHIBATH
crepytomee. Bo-TepBbIX, O BCTYIUIEHMSA B CUITY
cornauieHnit o (GopMMpoOBaHMM OOLIMX PBHIHKOB
TPaHCIIOPTUPOBKA He(TM ¥ HePTENPOZYKTOB IO
MarucTpalbHBIM TPYOOIPOBOAAM, a TAKXKe TPaHC-
HOPTHUPOBKA rasa 1o tTpybonposogam misa Poccnmii-
ckoit Depepanuy BXOJAT B IlepedeHb cdep ecre-
CTBEHHBIX MOHOMOMNMIT”. B pasBuTue MOMOKEHWIT
0 3aK/II0YEHMV BbILIEYKAa3aHHBIX COI/IALIeHMI”
OBUIM YTBEP>KZIEHBI OT/e/IbHBIE AKThl JHOKTPMHA/Ib-
HO-IIpaBOBOII Ipupopsr’. IIpumeyarenpHo, 4To 911
IpOrpaMMHbIe JOKYMEHTbI IIPefyCMaTPUBAIOT KOH-
KPeTHbIJI MEXaHM3M II0 IapMOHM3AINY 3aKOHOJA-
TeNbCTB rocyaapcTs — yieHoB EASC Ha ocHOBaHUN
CBOJIHBIX OTYETOB ! «JOPOXKHBIX KapT». Bo-BTOpBIX,
e[VHBIII PBIHOK ycIyr B pamkax Cowosa yHKIMO-
HMpPYeT B CEKTOpax YC/IyT, NepedyeHb KOTOPBIX yT-
Bepxpaercs BoicmM coBetoM. OHAKO He BO BCeX
CeKTOpaX 0Ka3a/ll0Ch BO3MO>KHBIM YTBEPANUTD CyIIe-
CTBOBaHIIE eITHOTO PBIHKA CPa3Y Xe, I03TOMY ObLIN
TaK)Xe OIpeJie/ieHbl OTAebHbIE CTy4an, Koraa Gpop-
MMPOBaHNE eIMHOTO PbIHKA OyZieT OCYIIeCTBIATbCA
B COOTBETCTBMM C YTBEPXK/JeHHBIMY ITaHAMU /nOe-
pamusanmu. B To >xe BpeMs IUTaHbI Mbepanusannm
paspaboTaHBbI ellle He BO BCEX CEKTOPAX YCIYT, Ifie
OHM JIO/DKHBI OBITh YTBEPIK/ICHBI.

Wmax, 6 pamxax EASC e npouecce gpopmupo-
BaHUS HAXOOUMCS pezylsAmueHoe nose, Komopoe
6vl M036071UNI0 APPeKMUBHO Peant306vi6amv Mo-
nuHeoevle onepayuu. Ha Hacmoswuii momenm

% TopnyHKT 2 n. 38 lpoToKona O TOProBne ycnyramu, yYpexaeHuu, AeATeNbHOCTM U OCYLLEeCTBNEHUN WHBECTULMIA

(MpunoxeHwne N2 16 k forosopy o EASC).

2 CornmacHo n. 2 cT. 47 TamoxeHHOro Kopekca EBpasuiickoro skoHommyeckoro coto3a (MpunoxeHue N2 1 k [loroBopy
o TamoXkeHHOM Kopekce EBpa3ninckoro skoHoMmyeckoro coto3a ot 11 anpena 2017 ).

28 EBpa3uiickas SKoHoOMUYecKkasa komuccusa. MepedyeHb NoaakUM3HbIX TOBAPOB B rocyaapcTaax — uneHax EASC. URL: https://
eec.eaeunion.org/upload/medialibrary/68b/Perechni-podaktsiznykh-tovarov-EAES.pdf (gata o6paiieHms: 08.02.2025).

2 TMpunoxeHua N2 1 n 2 MNpoToKona O efuHbIX MPUHLMMIAX M NPaBWiax PeryiupoBaHnA AeATENIbHOCTM CyObeKToB
ecTecTBeHHbIX MoHononuii (MpunoxeHne N2 20 k [lorosopy o EASC).

30 MyHkT 3 cT. 83 1 n. 3 ¢T. 84 [loroBopa o EASC.

31 KoHuenumsa dopmmnpoBaHnsa obLiero pbiHka rasa EBpasuiickoro skoHommyeckoro cotosa (yTB. PeweHuem Bobiciero
EBpa3uiickoro 3koHommuyeckoro coeTa oT 31 mas 2016 r. N 7), Mporpamma ¢popmMupoBaHuA obLWero pbiHKa rasa
EBpasuiickoro sKkoHoMUYeckoro coto3a (yTB. PelueHrem Boicliero EBpa3minckoro SkOHOMUYECKOro coBeTa OT 6 aekabps
2018r.N218), KoHuenumsa GopMupoBaHna 06X pbIHKOB HeG TV 1 HedTenpoayKToB EBpas3ninckoro skKOHOMMYeCKoro coto3a
(yTB. PelweHmnem Boicwero EBpasninckoro skoHommnyeckoro coseta ot 31 masa 2016 r. N2 8) u MNporpamma popmmpoBaHus
061X pbIHKOB HedTW 1 HepTenpoayKTOB EBpasniickoro SKOHOMMUYeCKoro coto3a (yTs. PelweHriem Boicliero eBpasuiickoro
SKOHOMMNYECKOTO CoBeTa OT 6 iekabps 2018 . N2 23).

MockoBcKmii XKypHan mexayHapopHoro npasa - 1 - 2025

164



Kseniia V. Onufrienko

INTERNATIONAL PRIVATE LAW

HecMOmps Ha npedocmaesseHue HANOZ06bIX Nbe0M
6 OMHOUEHUU MMO0BAPOB, NPOU3BEOEHHbIX U3 0d-
8A/IbYECK020 COIPLA, UX NPUMEHeHUe HA npakmuke
MosHem Obimb OCTIOHHEHO OMCYMCMeEUeMm eouHo2o0
100X00a K MOMY, 410 MOKHO PACCMAMPUBAb 6 Ka-
uecmee Makux 00208006, CblPbs U M020, KAKUM -
uam 6ydem Ha npakmuxe npedocmasnamvcs Npaso
HA NoTy4eHUe HATI0208bIX JIb20M, NPedyCMOMPeHHbIX
no Jlozosopy o EASC. O0Hum u3 803moxcHvIxX peuie-
HULL MO#em Obimb 6KI0UEHUe COOMBEMCMEYIOUUX
nosnoxenuti 6 npagosvie axmot EAIC.

3.3.2. Azepb6aiimKkan

Azepb6aiimkan BMecte ¢ benopyccueit n Kasax-
cranoMm Bxogut B CHI, 1, XoTa misg oTHOIIEHMIT
Poccun ¢ benopyccueit n KazaxctanoMm xapakrepen
6o7ee BBICOKNIT YPOBEHb 9KOHOMIYECKOII MHTETpa-
1y B cBaA3M ¢ yieHcTBoM B EASC, Ha yposae CHT
TaKKe ObLIN NIPUHATHI OT//IbHBIE MEXAYHAPOIHO-
IIPaBOBbIE AKTHI, PerlaMeHTUPYIOIe OTHOLIEHM
B 9HepreTndeckoi cepe’.

B pemax panmpHENMINETO COBEPLIEHCTBOBAHNA
IIPABOBBIX OCHOB MEXX/YHapPOJHOTO 9HEPreTUYeCcKo-
ro coTpymHmuecTBa Mexxpy Poccueit n Asep6aiif-
)KaHOM B c(epe MOCTABOK TPAJNIMOHHBIX SHEPro-
Hocuteneir B 2002 . 6bIIM 3aK/II0OYEHBI OTE/IbHbIE
JIBYCTOpPOHHME COITIAallleHns*> *, KoTopble cofepxar
PAL TIONOXKeHWIt, CIOCOOCTBYoOLIMX (opMupoBa-
HUIO IIPABOBOTO IOJIA /1A MEXYHapOJHOTO 3Hep-
TeTHYeCKOTO COTPYAHNYECTBA B cepe TPpafyIVIOH-
HbIX sHeproHocureneir. Ocobo ciaegyer OTMETHUTD
crIefyIolie IOI0KeHNUA.

Crarbs 6 Cornanrenns 06 OCHOBHBIX ITPUHIMIIAX
U HallpaBJIeHMAX S5KOHOMIYECKOTO COTPYHUYECTBA
leK/IapupyeT HaMepeHMe CTOPOH COfieiiCTBOBATH
Pa3BUTHIO ONTVMA/IbHBIX TPOM3BO/ICTBEHHO-TEXHO-
JIOTMYeCKMX CBs3el MEXY XO3SICTBYIOILMMY CYOb-
€KTaM}l TOIUIMBHO-3HEPreTUYeCKOIro KOMIIJIEKCA.
Crarpa 1 Cornamienns o Ipou3BOACTBEHHOI KOO-
HepaLyy COREP>KUT IIOTI0KEHe O COfeiicTBII op-
MMPOBAaHMIO TIPAMbIX IIPOM3BOJICTBEHHBIX CBA3EIL,
aTAKXKe B CT. 3 HA3BAHHOTO COITIAIIEHNS 3aKpeIlIAeT-
¢ 0CBOOOXK/IEHMEe TOBAPOB 1 YCIIYT, IIOCTAB/IAEMBIX

B paMKax IIpOM3BOICTBeHHOI koonepaunu, or HIIC
U AKLIM30B, YTO NE€MOHCTPMPYET IOXOJ, AHAJIOT MY -
HbII1 3akperieHHoMy JJoroBopom o EASC.

Tem He meHee onpedeneHuil «monnuHea» UaU
«0aBaNL4ecK020 ColpbA», KAK U NPAMbIX YNOMUHA-
HULL 0 HUX, 8 0003HAEHHDLX CONAUEHUIX Hetn, HIMo
HA npakmuxe makxe nompebdyem 00NONHUMENbHOU
npopabomxu 601Poca 0 603MOHHOCU PACPOCHPA-
HEHUS HOPM O NPAMbIX NPOU3BOOCHIBEHHDIX CBA3AX
U HAJI0208bIX /Ib20MAX HA NPOOYKUUI, NPOU36e-
0eHHYI0 6 PAMKAX MPAHCZPAHUYHDIX MOIIUH206bIX
onepayuil.

BmecTe ¢ TeM HOpMBI I'PakKJaHCKOTO 3aKOHO-
flaTeNIbCTBA, PEryIUpyIoliye [OoTroBOp IOAPANa,
B Asepbaitmxkane u Poccun He SBIAIOTCS MEHTUY-
HbIMU (6071ee opobHas nHdopManys npuBeseHa
B IIYHKTe 3.4 HAaCTOsIIEN CTaTbi), HO3TOMY IIPOLIece
peanusanyy TOJUIMHIOBBIX Ollepaluii Ha IPAKTHKE,
HEeCMOTPsA Ha MX SKOHOMMYECKUII IOTEHIMANI, MO-
XeT ObITh OTPaHMYEH OTCYTCTBUEM TPAHCIIAPEHT-
HOJT 11 elIHOOOPa3HOI1 IIPABOBOJ Oasbl.

3.3.3. Kurait

Xaptueit [llanxarickoii opranusanuy COTpPyIHN-
yecTBa OT 7 nioHs 2002 I. B KayeCTBe OJHOI 13 LieJeit
yUpeXIeHNA JaHHOI OpraHM3alny pacCMaTpyBaeT-
cs1 noouipenne 3¢pPeKTUBHOTO PernOHaNTbHOIO CO-
TPYAHUYECTBA B TOPIOBO-9KOHOMMYECKOI 1 3Hep-
retnyeckoit obmactax (cT. 1), a OfHUM 113 OCHOBHBIX
HAIpaBIeHNII COTPYHNYECTBA ABJIAETCA PA3BUTUE
9HepreTNYecKux cucTeM. JJoroBopoM o JOArocpou-
HOM J106pOCOCECTBe, ApPYXOe 1 COTPYLHUYECTBe
rocynapcts — wieHos IIIOC ot 16 aBrycra 2007 r.
B CT. 15 TakKe OTpa’keHO HaMepeHMe CTOPOH pas-
BMBAaTb COTPYAHMYECTBO B 9HEPreTNIecKoii chepe 1
CTUMY/IMPOBATh OCYIeCTB/IEHNE COOTBETCTBYIOIVX
PerMOHa/IbHBIX IIPOEKTOB B Pa3INYHbIX GOpMax.

Kpome toro, mexxay Poccueir u Kutaem 3akio-
4eHbl PAJ [IBYCTOPOHHMX cornamenuit. O pocre
TEMIIOB COTPY[HIYECTBA B cepe IOCTABOK IHEp-
TOHOCHUTeTIENl CBUMETENbCTBYET 3aK/IIOueHNe psja

32 Hanp., PeweHus Coeta rnae npasutenbctd CHI ot 20 HOA6pA 2009 . n o1 21 mas 2010 T.

3 CornaweHvie mexay MpaButenbctBom Poccuiickon ®Oepepaummn n MpasutenbctBom AsepbaigxaHckon Pecny6nmku
06 OCHOBHbIX MPUHLMNAaX 1 HaNpPaBEHNAX SKOHOMUYECKOro COTPYAHMYeCTBa OT 25 AHBapA 2002 T.

3 CornaweHvie mexay MpaButenbctBom Poccuiickon ®Oepepaummn n MpasutenbctBom AsepbaigxaHckon Pecny6nmku

O NPOW3BOACTBEHHOM Koonepaumu oT 25 aHBapa 2002 T.
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COITIALIEHMII, HaIlpaBJeHHbIX HAa HapallMBaHMe
006beMOB TIOCTaBOK 3HEPrOHOCHUTENEN U CO3[aHMe
HeobxozmMoit nHdpacTpykTypbr®. [Tomumo crpon-
TeNbCTBA MHQPACTPYKTYPBI I TPAHCIOPTUPOBKI
3HEPropecypcoB, POCCUIICKO-KUTAICKOe COTPYIHU-
4eCTBO HAaIIpaBJIEHO M Ha CO3/laHMe IIPOU3BOJCTBEH-
HBIX MOILHOCTEN®.

B T0 >Xe BpeM: Ha MEXIYHapOJHOM YPOBHE OT-
CYTCTBYET €[VMHBIN aKT, yCTaHABIMBAIOINUI IIPaBo-
Bbl€ OCHOBDI /I IPAMBIX KOOIIEPAIVIOHHBIX CBA3el
B cepe IOCTABOK TPAJVILVIOHHBIX SHEPrOHOCKUTE-
ey, TapMOHUSUPYIOLINI COOTBETCTBYIOLINME HOP-
MBI JIOTOBOPHOTO IIpaBa B HAIVIOHA/IbHBIX 3aKO-
HomaTenbcTBax Poccum u Kurasa. HeobxomumocTthb
TaKo} TapMOHM3ALMM MOXXHO IIPOfIEMOHCTPUPO-
BaTb Ha IIPMMepe COIOCTAB/IEHMsA OT/IeNbHBIX HOPM
IPaXK/JAHCKOTO 3aKOHOZATe/IbCTBA B PacCMaTpuBae-
MBIX CTPaHaX, YTO IPECTABIEHO JlaJlee.

34. OTJIeTIbHI)Ie ACIIEKThI YaCTHOIIPABOBOI'O
perynmpoBaHuA JOoroBopa TOIINHIa

Ecnmum  comocTtaBuTh  OTHE/NbHBIE IOTOXKEHUS
IpaXk[JaHCKOTO 3aKOHOJIaTe/IbCTBA Poccun®’, Beno-
pyccun’®®, Kasaxcrana®, Asepbaiimxana® u Knras®,
cofepxaiiye 00Iiue MONOKEHNUs, perynpyoliye
IOTOBOp MOApsAfia, MOXKHO OTMETUTD CTIefyIoliye
0COOEHHOCTIL.

IIpupoma porosopa moapsama. B Asepbaiin-
JKaHe BBIfIeNIAeTCA OT/ie/IbHAsA KaTeropys — HOAPAL,
Ha M3rOTOBJIEHNE 3aMEHUMbIX Bellell — K KOTOPOIl
IPUMEHAITCA IPaBMIa KYIUIU-TIPOJAXKY, IIPU 9TOM
aHAJIOTMYHBIE IIOJIOXKEHMS OTCYTCTBYIOT B APYTUX
paccMaTpuBaeMbIX CTpaHaXx.

Hanuuyne otmenbHbIX BUAOB MOAPAAA, K KOTO-
pBIM He mpuMeHsAIOTCA 001ue mpaBmia. B Bero-
pyccum HeT Takmux 0co60 BBIfIe/IEHHBIX IIPUMEPOB

OT/IeNIbHBIX BUJIOB JOTOBOPOB IIOApPsAfia, KOTOpbIE
VICK/TIOYAIOTCST U3 Cepsl JeiicTBUA 001uX HOPM,
KaK TIOfpAf, ANA TOCYAApCTBEHHBIX HYX[ (ecTb
B Poccun), moppAn Ha HaydHO-MCC/IE[OBATENbCKIE,
OIIBITHO-KOHCTPYKTOPCKME U TEXHOIOIMYEeCKue pa-
6otsl (ecTp B Kasaxcrane). [Ipu atom B Kurae or-
IeIbHO 0003HA4YeHBI BMABI OIEpALNil, KOTOpbIE
paccMaTpMBAIOTCA B KayecTBe MOAPANHBIX paboT
(mepedeHb OTKPBITHIIN), a B KazaxcTaHe gomyckaercs
perymMpoBaHye OT/ieNIbHBIX BUJIOB INOZIPAJiA OHO-
BPEMEHHO ¥ TPKIAHCKUM KOJIEKCOM, U CIIeliMaib-
HBIMM 3aKOHOJATe/IbHbIMI AKTaMIU.

ITena porosopa. B Poccun u benopyccun nena
B JIOTOBOPE BK/IIOYAaeT KOMIIEHCALMIO U3JIePIKeK
nepepaboTUMKa M €ro BO3HarpaxpeHue, B Kasax-
CTaHe IjeHa paboTbl MOXKET OBITH TBEPHOIL M/ MIPU-
O/IM3UTENbHOIL, @ eC/IN YKa3aH!A Ha 3TO B JOTOBOPE
OTCYTCTBYIOT, TO ljeHa CYMTaeTcs TBeppoit. B Asep-
Oaji)kaHe aKIEHT C/ielaH Ha COITIACOBAHWM LeHBI
JIOTOBOPA, OJJHAKO €C/IV OHA He COI/IacoBaHa, OymeT
HOJpa3yMeBaThCs 0OBIYHOE B TAKMX C/Ty4asxX BO3Ha-
TpaXKJieHMe, B KOTOpOe BXOAMT OIIaTa Bcex pabor,
IIPOM3BOJVIMBIX MOZIPASYMKOM II0 floroBopy. B Ku-
Tae eCTb pas/nyye MeXJy LieHOil JoroBopa U BO3-
HarpaxjieHueM, KOTopble, €C1 CTOPOHBI He J0r0BO-
PWINCD, OYIYT OIPeNeNATbCA C YYeTOM HOIOXKEHNUI
JIOTOBOpa 11 0OBIYHOI I€e/IOBOJT IIPAKTHUKIA.

Cpoxk ucnonnenus gorosopa. B Poccun, Asep-
Oaiikane n Knrae He ymoMmmHaeTcs B KauecTBe
CYILLIeCTBEHHOTO yc/IoBMA Kak B benopyccun n Ka-
3axcTaHe (CygeOHasi NpaKTMKa MOXKET IIPU ITOM
paccMaTpuBaTh €T0 B TAKOM KadecTBe).

JImanoe ucnonHenme. B Poccunm, benopyccun
u KazaxcTaHe MOKHO ITPVB/IEKATh CyOIIOAPAYMKOB,
€C/IY MHOE He YCTaHOBJIEHO 3aKOHOM WJIM IO J0To-
BOpY, B Asep0aiifpkaHe TMYHOE UCIIONHEHNUe ABJIA-
eTcs 0053aTe/IbHBIM TOMIBKO B OTZE/NBHBIX CTy4asx

% Hanp., MNpoTokon o BHeceHun u3meHeHuit B Cornawexvie mexay [MpaButenbctBoMm Poccuiickoin Depepaumn
1 MNpasutenbctBom Kutaiickoi HapogHoi Pecny6imki o paclumpeHunmn coTpyaHnYecTBa B cpepe Toproeu Cbipoit HepTblo
oT 22 mapta 2013 r. u CornaweHune mexpy lNpaButenbctBom Poccuiickon Oepepaummn n MpasutensctBom Kntanckon
HapogHolii Pecny6nvku o coTpygHuyecTBe B chepe NocTaBoK NprpoaHoro rasa u3 Poccuiickon Oefepaunm B Kntanckyio
HapogHyto Pecny6nuky no «[lanbHeBOCTOUHOMY» MapLUpyTy oT 31 AHBapsA 2023 T.

% 3To nopTBepXAaeT, B YacTHOCTW, 3aKnoueHne CornaweHuna mexgy [pasutenbctBom Poccuiickoin ®epepaumm
n TpasutenbctBom Kutalickon HapopHol Pecnybnuku o cOTpygHUYECTBe B CTPOMTENbCTBE U SKCIUTyaTauum
TAHbLU3MHbCKOro HedTenepepabaTbiBaoLero U HeGTEXMMUYECKOTO 3aBOAa U NpoekTax B cdepe passBenkn u [obbium
HedTn oT 22 mapTa 2013 .

37 TpakpaHcKuin Kogekc Poccuiickoi Gepgepaunn (4acTb BTopas) oT 26 AHBapA 1996 1. Ne 14-03.

3% TpaxxpaHcknin kogeke Pecnybnvkn benapycb ot 7 gekabps 1998 r. N2 218-3.

% TpaxpaHcknin kogekc Pecnybnmku KasaxctaH (OcobeHHas yactb) ot 1 miona 1999 . N2 409.

40 TpaxpaHcKkuin Kopekc AsepbaiiaxaHckon Pecny6nukum (yTB. 3akoHom AsepbaigkaHckol Pecnybnvku ot 28 gekabps
1999 1. N2 779-1Q).

41 Civil Code of the People’s Republic of China (adopted at the Third Session of the Thirteenth National People’s Congress
on May 28, 2020).
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(110 1OrOBOPY, B KOHKPETHBIX 00CTOATENbCTBAX WIN
u3-3a Xapakrtepa pabor), Torga kak B Kurae ocHOB-
Hasd 4acTb paboT JO/DKHA OCYIIECTBIATLCA IIOf-
PANYMKOM, M 3aKa3YMK MMeeT IIPABO PacTOPTHYTb
JIOTOBOP, €CNM He [aBajl COIZIACK:A Ha JICIIONTHEHMe
OCHOBHOII 4aCTH paboT TPETbIM JIML[OM.

Pacnpenenenune puckoB. B benopyccun n Kazax-
CTaHe MOAPAAYMK BBIIONHAET pabOTY Ha CBOIT COO-
CTBEHHBIT pucK. B Asepbaiipkane Ha MOfpsAmdnKe
JIOKUT PUCK CTYYailHO rubenn/noBpexeHns pe-
3y/IbTaTa IO MOMEHTA IIPeJOCTAB/IEHNs pe3yabTaTa
3aKas3uMKy, B bemopyccun — o0 MOMEHTa IpUeMKU
pesy/nbTaTa 3aKa34MKoM, Torfia Kak B Poccun u Ka-
3axCTaHe pedb UJIET O Chaye pe3y/brara, a B Kurae -
0 JIoCTaBKe pesynbrara. Bonpoc BosHMKaeT B OTHO-
IIEHNY TOTO, HACKOJIbKO PABHO3HAYHBIMM MOYKHO
CYMTaTh MaHHBlE NONOXeHMsA. B Asepbaiimkane
u Poccunm puck cmydaitHOM rubenn/noBpexaeHns
MaTepuana — Ha IpefocTaBMBLIEN MaTepuana CTo-
poHe, B KuTae noppAfunK HeceT OTBETCTBEHHOCTD
B C/Iyd4ae, e Takas IMOenb MPOMCXOAUT IO €ro
BIUHE B pe3y/bTaTe HapylleHUs YC/I0BUIi XpaHEeHU .

Henapnexamee BbImonHeHNe paboThI, 00Y-
CTIOBTIEHHOE HeJOCTaTKaMM JaBalbyecKUX MaTe-
puanos. B Poccun u Benopyccun B TakoMm ciydae
HOIPANYMK [IO/Ty4aeT IPaBO OIJIATbI BBIIIOTHEHHOI!
uM paborhl, a B KasaxcraHe M3Ha4aIbHO yCTaHaB-
NMBAETCA MPe3yMIILMsA OTBETCTBEHHOCTM IIOAPAJ-
4JMKa, €C/IY TOJIbKO OH He JIOK)KeT Hajau4ye Hefo-
CTaTKOB MaTepuajioB, KOTOpble ObUIO HEBO3MOXXHO
OOHApYXUTb BO BpeMs IPMEMKM, OCYLIECTBJICH-
HOIT HajyiexaiyM obpasom. B Asepbaiimkane HeT
OT/IeNIPHOTO MOJIOKEHMA i perlaMeHTalluy Ta-
KOJl CUTYaluy, OHAKO B CIy4Yae ecy He0CTATKY
He YCTpaHEeHbl B TeYeHMe OIPe/e/IeHHOTO CTOPOHA-
MM CPOKa, 3aKa3uMK MOXKET OTKa3aTbCs OT JI0TOBO-
pa WM, ecnu 3aKa34duK He NMponHGOpPMUpOBan 06
OTKase OT /IOrOBOPA, OH IIOJy4YaeT NPABO yYMEHb-
IIUTb pasMep BO3HAIPaKfleHUs B pasMepe, COOT-
BETCTBYIOILIEM TOMY, HACKOJIBKO TAKOil HeJOCTaTOK
YMEHBIINI CTOMMOCTD pe3ynbraTa paboTsl. B Kurae
BOIIPOC B OOIIMX TONOKEHNAX, PeryIUpYIOLVX J10-
TOBOD NOZAPA/IA, HE YPeryI/poBaH.

IIpaBo ymepxaHusA pesynprara pabor B obe-
crieyeHne TpedoBaHmit moppsagunka. B Poccun, Be-
nopyccun n KasaxcraHe ecTh IIpaBoO Ha yfep>KaHMe
pesynbrara paboT, IPefOCTaBIeHHOTO 000pyHoBa-
HIA, TIepelaHHON I IIepepaboTKY BelM 1 Hewc-
HO/Ib30BaHHBIX MaTepuajoB, TOTAa Kak B Asepbaitf-
aHe 1 B Kutae y mozpAagunka ecTb IpaBo 3ajora
Ha Bellb, KOTOPYIO OH M3rOTaB/IMBaeT, B obecmede-
HIie CBOUX TPeOOBaHMIL.
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Cymp6a HeMCIIONTb30BAHHBIX  MAaTepHa/oB.
B Poccun, benopyccun n Kasaxcrane mpepycMaTpu-
BAeTCs BO3MOYXHOCTb He TOJIbKO BEpPHYTb OCTABILN-
ecsl MaTepuajbl 3aKa34MKy, HO U YMEHBIINUTD IleHY
PabOTBI C Y4eTOM OCTABIIETOCA y MOAPAAYMKA Ma-
Tepuana, B AsepOaii/pKaHe IpefycCMOTPEHa TONb-
KO 00513aHHOCTb BO3BpalleHns, B Kurae B o0mmx
HOJIOKEHNAX, PEryIuMpyolux 0r0BOP MOAPANA,
BOIIPOC HE YPEery/IMpOBaH.

Bosspaujasico K 80onpocy 00 uckmoueHuu mos-
NUH2A U3 OUXOMOMUYU MOHUSMA U OYATUIMA, MOHCHO
OMmMemumy uHmepecHolil npeyedenm Ha npumepe
Azepbaiionana, Koz0a omoenvHviil 6U0 002080pa
MONNUHA HA HAUUOHATIHOM YPOBHE PACCMAMPUBA-
emcs Kak Kynisg-npooaxa, 00HaKo Ha meioyHapoo-
HOM yposHe OH U3 amoii kamezopuu uckmoyen. Tax,
UMNIEMEHMAUUS HOPM HA HAUUOHATILHOM YPOBHE
unu ee omcymcmeue 6 0AHHOM CILyude SBASTIOMCS
8 NpUHYUNe He CYU,eCBeHHbIMU, 6e0b AKUeHM cMe-
waemcsi Ha Mo, Kax NPomMusopeyUe Moxem npuge-
CMU He K HeobX00uMocmu 8v100pa mexoy HOpMamu
00H020 8U0A 002080p06, HO PA3HO20 YPOBHS, A K He-
006x00umMocmu 8v160pa Mexdy HOPMAMU, pecynupy-
ouuUMU pastole 8Udbl 002080P06, C YHEMOM MO0,
4mo 07151 HUX OMCYmcmeyem 803MOHCHOCHb 6b160pa
MeHOY HOPMAMU PAZHBIX YPOBHE.

B ommowenuu yervr 002080pa monsuHea 8 Kade-
cmee NOMeHUUAnLHO20 PUCKA MONCHO PACCMAMPU-
samv npesymnyuto meepooti uerv 6 Kasaxcmane,
C MOouKU 3peHus 00S3aHHOCMU TUUHO20 UCHOIHE-
Hus - peeynuposarue 6 Kumae. B paccmampusae-
MbIX HOPUCOUKUUSX Hem eOUHO00pasus 6 onpedesne-
HUU MOMeHmMA nepexoda npasa coOCMeeHHOCMU
Ha pe3ynvmam pabomvl HA 3aKA34UKA U CYObObL He-
ucnonv3osannvix mamepuanos. Kpome mozo, npeo-
ycmompentnoe 6 Asepbaiiowane u Kumae npaso
3471024 HA pe3ynvmam pabomol He 0651addem ceoii-
CMeamul, aHaI02UHLIMU NPABY YOePHaHUs 8 OpyeUux
HOPUCOUKUUSX.

Pestomupys, ommemum, umo peenameHmayus
docosopa nodpsioa 6 Ipaxcodanckux xodekcax pac-
CMAMpPUBAeMbIX CIpax umeem pso ocobeHHocmell,
4mo Ha NpaxKmuke Moxem npusecmu K pasnutHbim
MONKOBAHUAM CHIOPOHAMU OMOENbHbIX NOT0HEHUTL
002080p08 6 3ABUCUMOCTU O NPUMEHUMOZ0 NPABA.
C yuemom omcymcmeus mex0yHapooHozo 002060pa
0 n00ps0e 6 UeNAX U3OEHAHUL B03MONHOCHIU COXPA-
HEeHUsT PUSUOHOCU (PpazmMeHmapHozo pezynuposa-
HUS HA HAUUOHATIHOM YPOBHE 8 20CY0apcmeax pe-
2UOHA 8 Kauecmee peueHus MOIHO PACCMAMPUBAMD
paspabomy coomeemcmeyOuUx pekomeHOauuil
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0 CO0epHaHUU U NPaKmu4eckoli peanusanyuu 002060-
Pa MPAHCZPAHUUHO20 MONTIUHEA HA MEHOYHAPOOHOM

yposHe.

4. 3ak1r0ueHne

B 2009 r. Poccumeit Obta mpepio)keHa KOH-
nenuua’, KOTOPYI0 MHOIJA pacCMaTPUBAIOT B
KauyecTBe a/lbTepHaTHBBI K [loroBopy k OHepre-
tdeckoyt xaptuu [[mmkman 2021:179]. B orcyr-
CTBME TIOfO0OHOTO MHOTOCTOPOHHETO COI/IAIIEeHMA
MeX/JYHapOJHO-TIPAaBOBOE PETyINpPOBaHNe JHep-
TeTHYECKOT0 COTPYJHUYECTBA IPOLO/DKAET OCY-
IeCTB/IATDCSA IPENMYIeCTBEHHO Ha PErMOHAIbHOM
OCHOBe, B CBSI3Y C YeM LieflecoobpasHa IpopadoTka
BOIIPOCA O IIPaBOBOJI PeIJlaMeHTALUN COTPYAHIYe-
CTBa II0 TlepepaboTKe AaBaTbYeCKOTO ChIPbS Ha OC-
HOBaHMIM yKe CYIIeCTBYIOLINX JOTOBOPEHHOCTEIL.

[Tpomeccsl rmobanmaanyy ¥ COMYTCTBYIOLIEN
eil TpaHcOpMaUMyM ITIPOMU3BOACTBEHHOTO IIMKJIA
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BHEBUPXXEBOW JOrOBOP,
ABNAOLWUNCA NPOU3BOAHDIM
ONHAHCOBbIM MHCTPYMEHTOM,
KAK MEXXAYHAPOHbIV
KOMMEPYECKUN KOHTPAKT

BBEIEHWE. IIpou3ssooHvie unaHcosvie uHCmpy-
menmol  (Oepusamuenvt) KpatiHe 80CHped0BaHbL
8 MeHOYHAPOOHOM Kommepueckom obopome. Xoms
8 IKOHOMUUECKOU U HpUoUteckoli numepamype
npedcmaesnieHa MouKa 3peHus, COIACHO KOMo-
poti Oepusamusvl MO2ym cyu,ecmeosamy 6 gopme
UeHHbIX Oymae, Haubosee pacnpocmpaHeHHbIM A6-
sislemcsi 002080PHYILE NOOX00 K NPOUIBOOHLIM UH-
cmpymermam. CoenacHo amomy nooxody, oepusea-
mueamu S6AOMC KOMMepUecKue KOHMpPAaKmol,
CMOUMOCb  KOMOPBIX 3A6UCUN O HEKOMOopOi
B8e/IUMUHDL, U3BECMHOLL KAk 04308bill U 6A3UCHDLL
akmue. B psade cnyuaes depusamueHvie 002060pbi
HOCAM MPAHCZPAHUYHDBLL Xapakmep U npeocrnas-
JIAOM 0001l MeHOYHAPOOHbIE KOMMePUECKUe KOH-
mpaxmol. Hecmompsi Ha Hanu4ue pycckoA3bi4HbIX
UCCIe008aHULL  0epUBAIMUBOS,  OCYU4ECBTIEHHBIX
omeuecmeeHHbIMU  NPABOBEOAMU,  NPOU3BOOHDIE
uHaHcosble UHCMPYMeHMbl, KAK Npasuso, pac-
CMAMPUBAOMCS He MeHOYHAPOOHO20 KOHMeKCMA.
B Hacmosweii nybnukayuu asmop ycmpasem
amom npoben u uzyuaem OepusamueHvie 002060-
poL 8 Kauecrnee MeHOYHAPOOHLIX KOMMEPHECKUX
KOHMPaKmos, 3axnodeHue Komopvlx onocpedyern
MenOyHapoOHwlil 060pom moseapos u ycye. OcHos-
HOe 8HUMAHUE NPu IMOM yOensiemcss crnaHoapm-
HbIM POPMAM, UCNONL3YEMbIM CHOPOHAMU 002080-
P08, ABNAOULUXCA NPOUIBOOHLIMU PUHAHCOBLIMU
UHCIMPYMEHMAMU.

Moscow Journal of International Law - 1 - 2025

MATEPUAIJIbI U METO/DbI. B xauecmee ocHo8-
Ho20 mamepuana Onis UCCTE008AHUS UCNONb306A-
noce coenawerue ISDA 2002, komopoe sénsemcs
Haubonee axKmyanvHoil eéepcueli CMAHOAPMHOZ0
pamourozo 002080pa 0715t onepayuti ¢ depusamusa-
MU HA MeHOYHAPOOHDBIX PUHAHCOBbIX pbiHKax. Me-
M0007I02UHeCKY0 OCHOBY UCCIE008AHUS COCMABU-
N Kak obujeHayyuHovle (AHAnU3, cunmes, 0e0yKUuus,
UHOYKUUS), Max U cneyuanvHole opuoudeckue me-
moovl. B uacmuocmu, dopmanvHolii opuouveckuii
Mermoo UCnonv308ancs 0niA 6yKeanvHozo MonKosa-
HUSL NOJIOMEHUTE MeNOYHAPOOHBIX KOMMEPHECKUX
KOHMPAKMO8, A UCMOopU1ecKuti Memoo npumeHscs
0715 ONUCAHUST NPOUECCA USMEHEHUST CMAHOAPMHIX
popm ons onepavuii c oepusamusamu. Kpome moeo,
aemop UCNONb308Asl CAMUCMuYecKue memoovl
07151 OUeHKU 00veMa puiHKa 0epusarmusos u mozo
mecma, Komopoe 3aHUMArm cmaHoapmmovle 0020-
80Pl 80 BHEOUPIHEBOLL MOP206TIE DePUBAMUBAMIUL.

PE3Y/IbTATbI MCCJIEHOBAHUA. B cmamve
cpopmynuposar 1 060CHOBAH MeE3UC 0 MOM, YO
8HeOUpHesble 002060Pbl, BbICHynalouiue Npou3so-
OHBIMU PUHAHCOBLIMU UHCIPYMEHMAMU, SBTAIOMCA
MeHOYHAPOOHLIMU KOMMEPHECKUMU KOHMPAKMAamu
U 8 makom Kadecmee OONIHHYL UIYHAMbCA HAYKOU
MeHOYHAPOOHO20 UACIHO20 NPABA; 6bIABIEHDL OC-
HOBHblE 0COOEHHOCMU 0epUBAMUE06 KaK MeHOYHA-
POOHVIX Kommepueckux KoHmpakmos. CoenacHo cro-
IHCUBLUETICS NPAKMUKe, OHU 3aKTIOUAIOMCS HA 0CHOBE
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CMAHOapMHBIX POPM, BKTIIOHUAOULUX 8 CeOsT NoTIodHe-
HUS 0 NPUMEHUMOM NPABe U PACCMOMPEHUL CHOPOS.
B uccnedosanuu ompasxeHvl cmopoHvl 00206006,
popma mparceparutHvix 0epusamusHvLX 002080p08,
codepscanue KOHMPAKIMOs, A Makxe 60nNpocv. Om-
semcmeenHocmu. Knwouesoli ocobenHocmvio amux
002060p06 ABIEMICS 603MOHCHOCHL 00CPOHHO20 Npe-
KpauwjeHust 0053amenvcme nymem UCNOTb308AHUS
JIUK6UOAUUOHHO020 HemmuHea. Taxsie Oepusamusvt
OMMUHAMCS 2UOKOCbIO 3AKTIOUeHUS, NOCKObKY
coomeemcmeyroujue coenKu Mozym Co8epuiamocs 6
ycmHoli opme, a He6binONHeHUE 0OA3AHHOCMU 1O
HanpaeneHuo noomeepuoenus (confirmation), gop-
MAnbHO20 00KyMeHma, 0nocpedyrouezo onepayuul ¢
depusamueamu, He 6edern K NPUSHAHUIO COEKU He-
3AKI0HeHHOL U Hedelicm8umenvHoli.

OBCYXXIEHME W BBIBOJbI. Asmop npuxooum
K 8b1800Y 0 MOM, UIMO 8 MENOYHAPOOHOM KOMMepHUe-
ckom 000pome WUPOKO UCNONb3YIOMCS CTAHOAPM-
Hole popmol ISDA, umo noomeepscoaemcs MHo20-
YUCTIEHHbIMU ~ OOKMPUHATIHOIMU  UCIOYHUKAMU
U omeuecmeeHHo cy0eOHOU npakmukoi. B mo e
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8pemsi Ha poHe 0OHOCIMOPOHHUX 02PAHUMUNETLHBIX
Mep, NPUHAMBIX UHOCPAHHBIMU 20CY0APCMBamu,
8 0yOyujem posb IMux 002080p0e6 6yderm cHUNAMb-
S U3-30 HEBO3MONCHOCIU UX UCNONIb30BAHUS POC-
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OVER-THE-COUNTER DERIVATIVE
FINANCIAL INSTRUMENT AS
AN INTERNATIONAL COMMERCIAL

CONTRACT

INTRODUCTION. Derivative financial instru-
ments (derivatives) are in high demand in interna-
tional commercial turnover. Although the economic
and legal literature presents the point of view that de-
rivatives can exist in the form of securities, the most
common is the contractual approach to derivatives.
According to this approach, derivatives are commer-
cial contracts, the value of which depends on a certain
variable known as the underlying or base asset. In

172

some cases, derivative contracts have cross-border na-
ture and thus they can be viewed as international
commercial contracts. Despite the existence of Rus-
sian-language derivatives studies published by Rus-
sian legal scholars, derivative financial instruments
are usually considered in domestic rather than inter-
national context. In the present publication, the au-
thor makes an attempt to fix this gap and analyzes
transactions with derivatives as international
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commercial contracts accompanying cross-border
movement of goods and services. The main emphasis
in the article is made on standard templates used by
the parties to contracts that are derivative financial
instruments.

MATERIALS AND METHODS. The author used
2002 ISDA Master Agreement as a basic source for the
present article. This agreement is the most recent ver-
sion of a standard framework contract for derivatives
trading in international financial markets. The meth-
odological base of the publication is represented by
general scientific methods (analysis, synthesis, induc-
tion, deduction) as well as specific legal research meth-
ods. In particular, formal legal method was employed
for the literal interpretation of the provisions of the
standard documentation, while historical method was
invoked to describe the evolution of standard deriva-
tive market templates. Apart from that the author em-
ployed statistical methods to evaluate the volume of
derivatives market and the place that standard con-
tracts have in over-the-counter derivatives trading.
RESEARCH RESULTS. The article claims and
proves that over-the-counter derivative transactions
can be defined as international commercial contracts
that fall under the scope of international private law.
Over-the-counter derivatives transactions are con-
cluded based on standard templates containing provi-
sions related to dispute resolution and applicable law.
The research made covered such issues as contractual
parties, the form of cross-border derivative transaction,

BBenenne

JlepyBaTVBBI IPELCTABIAIT CO00I PUHAHCOBBIE
KOHTPAKTBI, CTOMMOCTb KOTOPBIX 3aBUCHUT OT IIOJIO-
JKEHHOJI B X OCHOBY CTaBKU, MHJEKCA VI MHOTO
nokasarenss'. DTUM OIpefie/IeHeM OXBaThIBAETCA
Ie/I0e CeMEICTBO JJOTOBOPOB, PacIpOCTPAHEHHBIX
Ha (VMHAHCOBOM PBIHKE, KOTOpOe BK/IIOYAeT B cebs
(blodepchl, ONMIMOHDI, POPBAPABI U CBOIIBL, & TAKXKE
pa3HOOOpasHble MHCTPYMEHTBI, CO3JaHHbIe (PMHAH-
CHCTaMM Ha KX OCHOBe. XOTs B HAYYHOII /InTeparype
¥ BBICKa3aHa TOYKA 3PEHMA O TOM, YTO [IepYBATUBbI
MOTYT OBITh IpefCTaB/IeHbl B (OpMe LeHHbIX Oy-
Mmar [MBanosa 2007:125; CenmnanoBckuit 2022:81],
a GopMymMpoBaHUE YETKOTO OIpPENe/IeHNs MOXeT

the contents of the contract as well as the liability fol-
lowing the breach of contractual obligations. The key
feature of these agreements is the possibility of early
termination through close-out netting. Another fea-
ture is the flexibility when concluding transactions as
they may be entered into orally while the failure to de-
liver a formal document evidencing the terms of the
trade does not lead to the invalidity of the transaction
itself.

DISCUSSION AND CONCLUSIONS. The author
comes to conclusion that ISDA standard templates are
widely used in international trade. This fact is evi-
denced by case law as all doctrinal sources. However
following the introduction of unilateral restrictive
measures adopted by foreign states, the ISDA role in
contractual regulation of derivative trading will de-
crease due to their unavailability to Russian parties.

KEYWORDS: derivative, financial market, deriva-
tive financial instrument, international commercial
contract, ISDA, foreign trade transaction, framework
contract, standard documentation
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OBITH IIPOOIEMATUYHBIM, OCHOBHBIM IIO[IXOJIOM
K TIPOM3BOSHBIMM (PUHAHCOBBIM VHCTPYMEHTaM
(manee — IIQU), mpepcTaBlIeHHBIM B HayKe 11 3aKO-
HOJIATe/IbCTBE, SIB/ISIETCS TOTOBOPHAS KOHI[EIIINS
JIepUBATUBOB.

Bce MHOXeCTBO IepMBaTUBHBIX C/IE/IOK HA OCHO-
Be KPUTEpUsi MeCTa 3aK/II0YeHNsI CeTOK MPUHSITO
paszmensTh Ha Oup)KeBble U BHEOVPIKEBbIE KOHTPAK-
Tbl. PyKOBOJICTBYSIC Ha/IN4MeM B COOTBETCTBYIOLINX
JIOTOBOPHBIX OTHOIIEHNUSX VMHOCTPAHHOTO 3/eMeH-
Ta, IPEJICTAB/IAETCS] BO3MOXKHBIM BBIIETIUTD TPAHC-
rpaHNYHble BHEOMp)KeBbIE TOTOBOPHI, SBIIAIOLIVE-
ca IIQN. B mocnegnem cry4ae yMeCTHO TOBOPUTD
0 poroBopax, spisomuxcsa [IOV (nepuBaTmBa-
MI), KaK O MEXIYHAapOJHBIX KOMMEPYECKUX KOH-
TpakTax. XoTsA YHU(ULUUPOBAHHOTO OIpefe/NeHNs

' Derivatives: Practice and Principles Global Derivatives Study Group. July 1993. URL: https://group30.org/images/up-
loads/publications/G30_Derivatives-Appendix_1.pdf (accessed date: 16.09.2024).
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aToro TepMyuHa He cymectyer [Epmbiresa H.IO.
2015:410], B paMKax HacTosIell MyOIMKALMU MBI
OyneM MCXOAMUTb M3 MOHMMAHUA MEXTYHapPOTHBIX
KOMMEPYECKMX KOHTPaKTOB KaK YaCTHOIPABOBBIX
JIOTOBOPOB, XapaKTePU3YIOIUXCSA [BYMs OCHOB-
HBIMM TIPM3HAKaMU: Ha/IMYyMeM MHOCTPAHHOIO 3JIe-
MEHTa ¥ OTCYTCTBMEM HAIlPaBJI€HHOCTM [OrOBOpa
Ha yJIOB/IETBOPEHME TVYHBIX, CEMEIHbIX, OBITOBBIX
VI IHBIX @HA/IOTMYHBIX ITOTPeOHOCTEIL.

1. AKTyaIII)HOCTI) N3ydyeHusa [JAepuBaTuBOB
B Ka4e€CTBE€ MEKIYHAPOIHBIX KOMMEPUYECKNX
KOHTPAKTOB

YcTapeBmmii TepMUH «BHEIIHEIKOHOMMUYECKAA
ClIe/TKa», MCIIOAb30BaBIIMICA B1I. 3 cT. 162 1 cT. 1209
['K P®, no cyTmu, BbICTymaBIIMII NOPOXKAEHMEM
MOHOIIOJIMM TOCY/JapCTBA Ha BHELIHIOW TOPTOBIIIO,
Op11 ynpaspgae B 2013 1. 3aKoHOJaTesleM Ha ypOB-
He K P® emy tax 1 He OBUIO IIPEf/IOKEHO /Ieranb-
HOJ1 a/IbTepHATUBBI, XOTs B 3aKOHAX, IO/J3aKOHHbIX
aKTaxX ¥ MEeXJYHapOJHBIX forosopax Poccumiickoit
Depiepanyy IpUMeHAETCA MHOXECTBO aHAIOTMY-
HbIX TepMuHOB. Kak oTmeuaer B.A. Kanamesckuii,
B OTEYECTBEHHBIX MOKTPMHA/IbHBIX MCTOYHMKAX,
IIOMMMO UCIIONb30BAHUA C/IOBOCOYETAHNUA «BHEI-
HEIKOHOMIYECKAs CHIelIKa», 3BYYalyu IIpefIoxe-
HYA 10 TPYMEHEHUIO IOHATUIl «MeXJyHapojiHasd
TOProBasi CHe/NKa», «CHeNKa MEXYHapOLHOIO Xa-
paKTepa», «<MHTEPPUTOPUAIbHAA CHENIKA», «MEX]Y-
HAapOofiHas KOMMepYecKas CHeNKa» ¥ «MeXIyHa-
POIHBII KOMMepYecKuit KOHTpakT» [KanamreBckuit
2019:16-17].

ITon Me>XIyHapOIHBIM KOMMEPYECKUM KOHTPaK-
TOM IpeJ/araeTcs NOHMMAaTh KOMMeEpYecKmil 1o-
TOBOD, OC/IO)KHEHHBINI MHOCTPaHHBIM 3/IEMEHTOM.
VHbIMU CclIOBaMy, MeXJYHApOJHBIMU KOMMepdYe-
CKMMM KOHTPAKTaMI ABJIAIOTCA TaKye COITIalleHNns,
KOTOpbI€ 3aTParuBaoT Kak MMHUMYM JiBa IIPaBoIIO-
psAnKa (HOCAT TPaHCTPaHMYHBI XapaKTep) U OIOC-
pefyoT IIpeAIpPUHMMATENbCKYI0  JIeATEeNbHOCTD.
B xadecTBe a/lbTepHATMBHOTO KpUTEpUA Bblfiese-
HYA MEX][YHapOJJHBIX KOMMEPYECKMX KOHTPAaKTOB

U3 BCell COBOKYIHOCTM 4YacTHOIPABOBBIX [OTO-
BOPOB JIONYCTMMO WCIONb30BAaTh OCHOBAaHHBbIN
Ha psAjle KOHBEHIMIT* KPUTEPUIT «MeCTOHAXOXK/IeHMe
KOMMepYecKMX IpeANpUATHl CTOPOH B Pas3HBIX
rOCyaapcTBax»’.

BMecTo TepMMHA «MEXIYHAPONHBIN KOMMEP-
yeckuil KoHTpakT» JILA. JIyHII Mcrmonp3oBan Io-
HATUE «BHEIIHETOProBas CJelKa», IOf, KOTOpOii
HOHMMA/NCh  JIOTOBOPBI, ~3aK/II0uaeMble MEXHY
BHELIHETOPTOBbIMM OOBEAVHEHUAMU U [PYTUMMU
opraumsauyamu CCCP u aHanorMyHBIMM MHO-
CTPAaHHBIMM BHELIHETOPrOBBIMM OpPTaHM3ALUAMM
VIV VHOCTPAaHHBIMM 4acTHbIMYU upMmamu [JIyHig
1973:13]. Takum o6pasom, JI.A. JIyHI B KauecTBe
KpUTEpH BbIfie/leHN] BHEITHETOPTOBBIX CEOK JC-
HO/Ib30BAJI «PAa3HOTPAXKJAHCTBO» CTOPOH I0TOBOpa
[JTynry 2002:446], T.e. CYOBEKTHBII COCTAB COOTBET-
CTBYIOLIVX OTHOLIEHUII. B yc/oBMAX TocyapcTBen-
Hoil MoHomnonuu BHemHell Toprosmu CCCP kak
TOCYAAPCTBO MOIJIO BBICTYIIATh CTOPOHOI BHEIIHEd-
KOHOMIYECKMX CJIe/IOK, K ITPUMepY, Yepe3 TOProBble
IPefICTABUTENBCTBA 33 PYOEXKOM, OZHAKO OCHOBHOE
KO/IMYECTBO BHEITHETOPTOBBIX C/IE/IOK 3aK/TI04aT0Ch
BHEITHETOPTOBBIMU (BHELIHESKOHOMUYECKVIMMN )
00 benMHEHNAMMN.

Vcrionp3oBaHue KaTeropum «MeXIyHapOLHbII
KOMMepYecKil KOHTPaKT» BMECTO VIHBIX TePMIHOB
B paMKaX HACTOAIETO MCCIEOBAHUA MpeNCTaB-
NIAeTCA HaM OIPaBJjaHHBIM U COBPEMEHHBIM, TaK
KaK 3TUM C/I0BOCOYeTaHueM omnepupyror IIpuHiun-
Ibl MEXIYHapOJHBIX KOMMeEpYeCKMX KOHTPAKTOB
YHUIPYA, nocnepusas pegakumsa KOTOPBIX OblIa
onyb6mkosana B 2016 r.* OTm4nTeILHBIMI YepTa-
MM MEXIYHAPOAHBIX KOMMEPYECKMX KOHTPAKTOB
ABJIAIOTCA, B 4aCTHOCTM, BO3MOXXHOCTDL IIpMMeHe-
HJIA MTHOCTPAHHOTO IIPaBa, Ha/li4ye TOPTOBbIX 00bI-
4aeB B YKa3aHHOII 00/IACTH, a TaKXKe pacCMOTpeHMe
CIIOPOB TI0 TAKOTO POJia JOTOBOPAM MHOCTPAHHBIMM
CylaMI ¥ MEXJIyHapOJHbIM KOMMepYecKuM ap6ou-
Tpa)keM Ha OCHOBE IIPOPOTallMOHHBIX COIVIAIIEHNI
U apOMTPaXKHBIX OrOBOPOK. VIX M3ydeHueM 3aHu-
MaeTcs HayKa KOJUIM3MOHHOTO MM, 6ojiee MIMpPOKO,
MEKIyHapOJHOTO YaCTHOTO ITpaBa.

2 ByacTHOCTW, JaHHbIN KpuTepuii npumeHsaeTca B KonseHuun YHUIPYA o mexayHapoLHOM GprHAHCOBOM nv3viHre 1988 .
1 BeHCKOM KOHBEHLMN O [OroBopax MexAyHapoaHON Kynau-npoaaku Tosapos 1980 r., KoTopble BCTYNUAW B CUAY ANA

Poccuinckon Qegepaunn.

3 TnebuH A.B. COesiku 80 8HewHeaKOHOMUYecKoU OeameslbHOCMU: NOHAMUUHbIU annapam: BWC. ... KaHA. opua. Hayk. M.,
2016.192 c. URL: https://izak.ru/upload/iblock/17e/17e1d09e32a78284d509a93491f96ce2.pdf (accessed date: 16.09.2024).
4 UNIDROIT Principles of International Commercial Contracts. 2016. URL: https://www.unidroit.org/wp-content/up-
loads/2021/06/Unidroit-Principles-2016-English-bl.pdf (accessed date: 16.09.2024).
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Kak mnpaBuno, OCHOBHBIM MeX[[yHapPOJHBIM
KOMMepYecKM KOHTPAaKTOM, dallle BCero YIOMH-
HaeMbIM CIeLMaIUCTaMU B 3TOJ OOIAaCcTV MEXy-
HAPOJHOTO, ABIAETCA JOTOBOP MEXIYHApOLHOM
KYIUIU-TIPOlaXKM TOBApOB, IIOCKONBKY 0e3 Hero
B IIPMHIIVIIE HEBO3MOXXHO IIPEJICTABUTb COBPEMeH-
Hble KOMMepuecKye OTHOIIEHMA, BBIXOAALIME 3a
HpefieNbl TPaHUIl OFHOrO rocymapctBa. ITommmo
3TOTO JIOTOBOpA B /IUTEpaType B KauecTBe IIpuMe-
POB MEXIYHapOJHBIX KOMMEPYECKNX KOHTPAKTOB
HPUBOJATCA TOTOBOPBI TPAHCTPAHMYHOI IIepeBO3-
KU, MeXXITYHapOJJHOTO TIOAPA/A, KpeAUTHbIE JOTOBO-
PBI 11 JJOTOBOPBI 3aiiMa, JOTOBOP MEX[[yHapOZHOTO
JIM3MHTA, GAKTOPMHIA, IIOCPEIHIYECKIE JOTOBOPHI
Ul HEKOTOpBIE VHbIE’.

I[IpencraBnsercs, 4TO JJOTOBOPHI, ABJIAIONINECST
I1®, Taxxe [O/DKHBL 3aHATbL MECTO B 3TOM PALY
Cpasy 10 HecKonbKuM npuyrHam. Chenku ¢ gepu-
BaTMBaMM, B KOTOPBIX IIPUCYTCTBYET MHOCTPAHHbII
37IeMeHT, 04eBU/IHO, OTHOCATCA K TPAHCTPAaHUYHBIM
(BHemHesKoHOMMYECKNM) chenkaMm  [[Inemrakosa
2017:34]. PpIHOK JepMBaTUBOB OTIMYAECTCS 3HAYM-
Te/IbHBIM 00BEMOM 11 pasHOOOpasueM, a 3aK/IoYa-
eMble Ha HeM JIOrOBOPBI YacTO HOCAT MHHOBALU-
OHHBIIT XapakTep. COITIACHO CTATUCTHUKE, KOTOPYIO
BeleT baHK 111 MexayHapopHbIX pacdyertos (BIS),
cymmapHsbiit 06bem 1OV, 6a30BbIM aKTUBOM KOTO-
PBIX BBICTYTIA€T MHOCTPAHHAsA BaaOTA U IIPOIIEHT-
Hble CTaBKM, mpesbimaer 18 tpnu gomn® [Tomumo
IIOCTaBOYHBIX [IepUBATHBOB, 3aK/II0YaeMbIX Ha IjeH-
Hble OyMaru, TOBapbl ¥ MHOCTPAHHYIO BA/IIOTY, Cy-
IeCTBYeT MHOXKECTBO KOHTPAKTOB, 00A3aTebCTBa
U3 KOTOPBIX MCHOMHAIOTCA IyTeM YIIATbl JeHeX-
HBIX CYMM B 3aBMCHMOCTM OT 3HA4eHN:H IIOKasa-
Tesell, He MMEINX MaTepPUaTbHOTO BbIPAXKEHMA.
TakoBbIMI ABIAITCA IPOLEHTHBIE, KPENUTHbIE,
noroguble IIOV], a Tak)Ke KpUIITOfEpUBATUBEI U Jie-
pUBATUBBI KaTaCTPOQ.

OredecTBeHHbIE yYeHbIe BCE Yallle BbICKA3bIBA-
I0T aBTOPCKME TIO3MIMY B OTHOLIGHVM IIPAaBOBOI
IPMPOABI CTAHJAPTHBIX JIOTOBOPOB, IIMPOKO IIPU-
MEHAEMbIX B MEXJ[yHAPOJJHOI MPAKTHKe Ha PBIHKE
mepusatnBoB. M.B. MaxopuHa oTMe4aer, 4TO CTaH-
JapTHOE cornauenne MexyHapogHoi acconyanym
cBomnoB u AepuBaTuBoB (ISDA) BeicTymaeT npume-
poM lex mercatoria Ha ¢pyrHaHCOBOM pbIHKe [Maxko-
puna 2017:9]. K uucny ncrounukos lex mercatoria
OTHOCAT CTaHZIApPTHBbIE paMOuYHble Jorosopsl ISDA
I PbIHKa BHEOMP)KeBBIX JoroBopos A.A. [ynkoBa
[Tynkxosa 2021:219] u E.H. Ilysbipea [Ily3sipeBa
2014:147]. B.H. JIunoBuieB 0TMeYaeT, 4TO CTAHAAPT-
HbIe COTVIAIIECHMA Ha MeXXIYHAPOJHOM (PMHAHCOBOM
pbiHKe hopMupyT lex finanziaria, ocobyo dacTb
lex mercatoria’.

Cropsl 13  [epMBAaTMBOB,  OCTIOXHEHHBIX
VHOCTPAHHBIM 5/IEMEHTOM, BCE Yallle paccMaTpu-
BAIOTCS OTEYECTBEHHBIMIU apOUTPaXKHBIMU Cy[aMu,
4TO TOBOPUT OO0 VX IIMPOKOM PaclpoCTpPaHEHNUN
B ME&X/YHapOJHOIT IeATe/IbBHOCTI POCCUIICKMX OaH-
KOB ¥ He(VHAHCOBBIX KOMIIAHWII, BOBJICYECHHBIX
B 9KCIOPTHO-UMIOpTHBIe onepauuu. o 2022 1.
B CyieOHOII TpaKTVKe B OCHOBHOM (UIypupoBa-
JIU [iefIa IO CIIOopaM MEXZly Ha/IOTOBBIMM OpraHaMu
¥l HAJIOTOIUIATE/IbIVKAMY 10 MCYUC/IEHNIO Ha/lora
Y COBEPIIEHNY TPAHCTPAHIYHBIX OIIepaLNii C Jie-
puBaruBamu’®. Berpeuamces u cynebHble pelieHns,
CBA3aHHbIE C MPOLEAYpPaMM HeCOCTOATETbHOCTI
(6ankporcrBa)’. OpHako HaumMHas ¢ 2022 I. CHOPBI
IO TPAHCTPAaHNYHBIM IepUBATVBAM HEIIOCPEICTBEH-
HO KacaloTCs MCIOJHEeHus 00s13arenbcTB Ha (oHe
OJfHOCTOPOHHMX OTPaHNYUTENbHBIX MEP MHOCTPAH-
HBIX TOCYAApCTB'’, 4TO JeaeT U3ydeHue STUX JOro-
BOPOB B Ka4eCTBE MEXK/[YHAPOJHBIX KOMMEPYECKIX
KOHTPAaKTOB YPEe3BbIYAITHO aKTya/IbHBIM.

> K npumepy, J1LA. ﬂyHLl, OoTMeYas, YTO K BHELWHETOProBbiM CAesIkamMm npeXxae BCero OTHOCUTCA AOroBOP Kynan-npoaaxun
TOBAPOB, a TakKXe CBA3aHHble C SKCNOPTOM 1 UMNOPTOM CAENIKM noAapAAa, KOMUCCUN, MEPEBO3KN, NOKIIaXKN, KPeanTHO-

pacueTHble oTHoweHnA [JTyH 2002:446].

6 Global OTC derivatives market. In billions of US dollars. URL: https://data.bis.org/topics/OTC_DER/tables-and-dash-

boards/BIS,DER_D5_1,1.0 (accessed date: 16.09.2024)

7 Jlunosues B.H. Lex mercatoria Ha mexx0yHApoOHOM (PUHAHCOBOM pbIHKe: [INC. ... KaHL. lopuf. Hayk. M., 2013. C. 54.

Moscow Journal of International Law

& TMocTaHoBneHve ®ACYpanbckoro okpyra ot 17 aBrycta2011r.Ne®09-4954/11 no geny Ne A60-33632/10; MocTtaHOBNEHUE
ApbuTpaxHoro cyaa MockoBckoro okpyra ot 30 anpens 2015 r. N2 ®05-3351/2015 no geny N2 A40-143354/13.

° TMocTaHoBneHve CelbMOro apOUTPaKHOrO anesiyMOHHOro cyda oT 1 Hoabpsa 2010 r. Ne 07AMN-115/10(7) no geny
Ne A45-11142/09; MocTtaHoBNeHre TpHAALATOro apOUTPaXKHOro anenALMoHHoro cyaa ot 30 anpens 2022 r. Ne 13Arl-
2531/2022 no geny N2 A56-99704/2020/1p.4.

1% MocTaHoBneHne ApbuTpaxHoro cyaa CeBepo-3anafHoro okpyra ot 14 mapTa 2024 r. N ®07-836/2024 no peny N A56-
103943/2023; MocTaHoBneHWe [eBATOro apOouTpa)KHOro anesisiyMoHHOro cyaa oT 27 noHa 2024 1. N2 09AM1-26319/2024,
09AI1-26323/2024 no peny N2 A40-194447/2023; OnpeneneHne BepxosHoro Cyana PO ot 1 niona 2024 r. N2 307-5C24-9967
no geny N2 A56-103943/2023.
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MEXOYHAPOAHOE YACTHOE MNPABO

A.l1l. KnemeHTbeB

2. CTOpoHbBI KOHTpPaKTa

CropoHbI TPaHCTPaHUYHBIX BHEOUMP)KEBBIX H10-
roBopos, aApyAwmuxca [PV, gocratouHo MHOrO-
06pa3Hbl. MHOTYe M3 HUX ABJIAIOTCA YYaCTHUKAMM
npodeccuoHaNnbHbIX OpraHM3ALNIl, KpYIHere
U BIUATEbHeNIIel 13 KOTOPBIX BhICTYMHaeT ISDA,
o0benMHAIONIAs B HACTOsIIee BpeMs COCTOUT 00-
nee 800 y4actHukoB. B mpodeccuonanpHoit cpene
UX IPUHATO pas3fessATh Ha «popnaBLos» (sell side)
u «nokymareneit» (buy side). Kak mokaspiBaer nHo-
CTpaHHasA CyfeOHasA MPAKTHKA, K YMUCITY <IPOJaB-
II0B» OTHOCATCA KpyIHellllMe MUPOBbIe OaHKH,
BOBJICYCHHbIE B TPAHCTPAaHUYHble (UHAHCOBbIE
oneparnyu'. [Ing GMHAHCOBBIX MHCTUTYTOB «IIPO-
la>Ka» JIepMBATUBHBIX IIPOJIYKTOB SAB/IAETCA YaCTbhIO
npodeccnoHanbHOM [esATeIbHOCTH, HAIPaBIeHHO
Ha IOJTy4YeHye MpUOBUIN OT COBepIIeH s (PUHAHCO-
BbIX OIlepaLuil.

[lepBblil CBOI-OTOBOP OBbIT 3aK/IIOYEH MEXIY
BcemupubiM 6ankom u xommnanueit IBM B 1981 r.'?
B To Bpems BcemupHblit 6aHK 3aHMMA JieHEKHbIE
cpencTBa I (PUHAHCUPOBAHUA CTPOMUTEIBHBIX
IIPOEKTOB B PasBMBAIOLIMXCA CTPAHAX M CTONKHYII-
cA C OTPaHMYEHMAMMU Ha JO/NTOBbIe 00A3aTebCTBA
B IIBeMIApCcKUX (paHKax M J[ofuMapKax, TOrna
Kak IBM cobupanach OCyljecTBUTb BHEILIHNME 3a-
MMCTBOBaHMA VIMEHHO B 3TuX Bamorax. Crenxa,
OpraHM30BaHHAA MHBECTUIVIOHHBIM 6aHkoM Casto-
MoH Bpasepc, KOTOpBIil ObIT OTHUM 13 CO3JaTeNelt
ISDA, npepnmonarana oOMeH Iiatexeii B Zojmapax
CIIIA Ha naTeXxn B BalTOTAX, B KOTOPIX HYXX/aCA
Bcemupusrit 6ank. TakuM o6pasoMm, ObUI 3aK/II049eH
NIEPBBIN JOTOBOP «IIOCTABOYHDIN Ba/JIOTHBIN CBOII»
(currency swap agreement)"’, HOCUBIINIT TPaHCTpa-
HUYHBII XapaKTep.

«[TpomaBupl»  (QUHAHCOBBIX  yCIyr  0OBIYU-
HO IpeJaraloT CBOMM K/IMEHTaM IpUMeHe-
HJMe CTaHJapTHBIX JIOTOBOPOB, pPa3pabOTaHHBIX

npodeccroHaNbHBIMU aCCOLMALMAMN U 0ODbenu-
HEHUAMY, KOTOpbIe OCYIIECTB/IAIOT CBOETO pOfia
Kopudukanuo o6pidaeB B 9Toi obmactu. Takoro
pofa KoroBOpbI IPKOOpeTAT BCe OOblilee 3HAYe-
Hre'. Ha ¢oHe mpomueccoB rmobanmsanuy Myupo-
BOJI SKOHOMMKI B 1Ie/IOM BO3PacTaeT PO/Ib TUIIOBBIX
npodopm KoHTpakToB [Bunkosa 293], a npodeccu-
OHaJIbHBIE accouyanyy bepyT Ha cebs ponb dop-
Mmupymomux areHTcts. Ilpu atom ISDA u ppyrue
«OpMyIUpyOLIMe areHTCTBa», K YUCIY KOTOPBIX
OTHOCATCA, K IpuMepy, MeX/yHapOIHbII BalioT-
HbIIT KomuTeT 1 EBpomeiickas 6aHKoBcKas depe-
panus, He O00TafjaloT MeXAYHapOLHO-IPaBOBBIM
CTaTyCOM, TIOCKOJIbKY He SABJIAI0TCA MEeKIIPaBUTEIb-
CTBEHHBIMI WM MEXTIOCYAAapCTBEHHBIMU OpraHMU-
sanuamu. [lIy6mikyemble MMM CTaHZAPTHBIE YCIO-
BV BBICTYIIAIOT MHCTPYMEHTAMI «MATKOIO» IIPaBa,
OJfHAaKO B YC/IOBMAX OTCYTCTBUA MIPUMEHMMBIX K Jie-
pUBaTUBAM MEXIYHAPONHBIX IBYXCTOPOHHMX JO-
TOBOPOB VIV KOHBEHIINUIT, CTAHJAPTHbIE KOHTPAKTbI
3aIIOIHAIOT IIPaBOBOJ 0OpasyoLIMiics IPaBOBOI

BaKyyM.
B ponu «1mmoxymateneii» fepyBaTUBOB, KaK IIpa-
BWIO, BBICTYNAOT He(MHAHCOBBIE KOMIIAHWN,

HY>)KZAIOLMecs: B Xe[PKMPOBaHMY (CTpaxoBaHNM)
PUCKOB, BO3HMKAIOWIMX IIPU OCYLIECTBIEHUM WX
NpeAIPUHIMATENbCKON JeATeNnbHOCTH. [TockonbKy
BHELIIHeSKOHOMIYECKas AeATebHOCTD IPeJIIoara-
€T MpOBeJleHNE IIIATeXell B MHOCTPAHHOI BaJloOTe,
SKCIIOPTEPBl U MMIIOPTEPbI NOABEP)KEHbI BaJIIOT-
HOMY PUCKY, T.e. BEPOATHOCTY HETaTUBHOTO M3Me-
HEHNA BaTIOTHBIX KYPCOB. 3aeMIIVKY M SMUTEHTbI
IONITOBBIX LIEHHBIX OyMar HecyT PUCK M3MEeHEeHMNs:A
IPOLIEHTHBIX CTAaBOK, B pe3y/lbTaTe peaansaliun
KOTOPOTO HajM4uye KOPIOPATHBHOIO JO/ITra MOXET
cTaTh 0OpeMeHUTENbHBIM /1A JO/DKHMKA. Kak cBu-
JIeTe/IbCTBYET CyAeOHas IPaKTUKa, HePeAKO CTOpO-
HaMI CHe/IOK C JlepUBAaTUBAMM BBICTYIIAIOT U IIy-
OmyyHble 06pa3oBaHys’. VICONb3YIOT lepuBaTUBbI
M MeXAyHapoiHble (UHAHCOBBIE OpraHU3ALVIN,

" BNP Paribas v. Wockhardt EU Operations (Swiss) AG [2009] EWHC 3116 (Comm); Standard Chartered Bank v. Ceylon Pe-
troleum Corp; Credit Suisse International v. Stichting Vestia Groep [2014] EWHC 3103 (Comm).

12 URL: When Was the First Swap Agreement and Why Were Swaps Created? URL: https://www.investopedia.com/ask/an-
swers/051115/when-was-first-swap-agreement-and-why-were-swaps-created.asp (accessed date: 16.09.2024).

¥ Chapter 4. Pioneering Swaps. — The World Bank Treasury. IBRD. IDA. 70 Years Connecting Capital Markets to Develop-
ment. URL: https://thedocs.worldbank.org/en/doc/981111541019927135-0340022018/original/70yearschapterfour.pdf
(accessed date: 16.09.2024).

% CemuntotuHa H.I. ®opmuposaHue npagosoli Modesiu pocculicko2o pbIHKA hUHAHCOBbIX yC1ye: ANC. ... A-Pa opUA. HayK. M.,
2005.C. 7.

> Hazell v. Hammersmith and Fulham LBC [1992] 2 AC 1, Kleinwort Benson v. Glasgow City Council [1997] 4 All E.R. 641.
Westdeutsche Landesbank v. Islington [1996] A.C. 669. JP Morgan v. Berliner Verkehrsbetriebe (BVG) Anstalt des Offentli-
chen Rechts [2010] EWCA Civ 390; Dexia Crediop S.PA. v. Comune di Prato [2017] EWCA Civ 428.
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a TaKxkKe OT/E/NbHBIE TOCYHapcTBa'®. 3aKIIOYa0T
TPaHCTPAHNYHbIE CHENKU C IIe/IbI0 XePKUPOBAHMA
3KCTIOPTHBIX M MMIIOPTHBIX PHUCKOB U TOCYyfap-
CTBeHHble KOMNaHuM. [/l CHYOKeHMA PUCKOB, CBS-
3aHHBIX C IajieHneM He(TAHBIX KOTMPOBOK, TOCY-
mapcrtBenHass HedrsHas kommanusa llpu-Jlankn
Ceylon Petroleum Company BcTynmia B JOroBop-
Hble OTHOLIEHNs ¢ HeMelKuM [loitde 6aHKoM. B pe-
3y/IbTaTe COOTBETCTBYIOLINIT JOTOBOP ObII paccMo-
tpeH MIIYIC, a [loitue 6aHKy OblIa IpUCyXIeHa
KOMIIeHcarysa'’.

HepaBHAA cyneOHas NpaKTUKa CBUJETEIbCTBY-
€T O TOM, YTO CyO'beKTHBIIl COCTAaB IIPABOOTHOLIE-
HUIl 13 TpaHCTpaHMYHBIX KoroBopos IIOV moxer
HpeAIoNaraTh Haaudue AByX (pUHAHCOBBIX MHCTHU-
TYTOB B KauecTBe CTOPOH KOHTpakTa. B wacTHOCTH,
B HacTosllee BpeMsa BODb BefeT criop ¢ aHIIMIICKUM
6ankoM bapkiaric 1o oBoay ZOrOBOPOB BaIOTHO-
rO CBOIA B aHIVIMIICKOI' ¥ POCCUIICKOI IOPUCHUK-
myn”. OredectBeHHBbIT COBKOMOAHK M MHOCTPAH-
Hblt 6ank Jx.II. Mopran mpoBopmmy oneparpymn
C JepuBaTMBAMU Ha OCHOBE CTaHJAPTHOTO JOTO-
Bopa ISDA. O6pasoBaBiueecsi B pesy/bTaTe 3adera
BCTPEYHBIX 0053aTe/IbCTB (HETTMHIA) JIeHEKHOEe
TpeboBaHMe CTA/IO IPEIMETOM PACCMOTPEHNA B ap-
outpaxxuoM cyne®. B To sxe BpeMsi B MHOCTPAHHbIX
IOPUCAVMKIVAX MO00HbIE CIIOPBI ABJIAITCA PENKO-
CTBI0, TIOCKONIbKY KpeJWUTHbIe OpPraHM3ALVN TIpef-
HOYNTAIOT YPeryInpoBaTh BO3HUKAIOLINE MEXHIY
co00Jl pasHoITacue ele Ha JOCYHeOHOI CTafyM.
O6palieHne B Cyj MMeeT MECTO TONBKO B UCK/IIOYN-
TeIbHBIX 00CTOATEIbCTBAX,

3. Ilopsapok 3akmodenus 1 popMa KOHTPAKTa

OCHOBHOJI IpUMeHsIeMOI Ha PbIHKe BHeOMpiKe-
BoIx [IQV] moxymeHTalMell AB/IAETCA paMOYHBII [0-
rosop (framework contract). Ero taxxe HaspIBaioT
reHepalbHBIM COIIallleHVeM (master agreement),
a BeAYLIYI0 poyb B ero paspaborke urpaer ISDA,
HOJIb3YIOasicsl 6O/IbIINM aBTOPUTETOM Ha (UHAH-
COBOM pbIHKe™. AHIMiicKuit cynpsi bpurra B xope
PacCMOTpeHNA OHOTO M3 JeJI, CBA3AHHBIX C OaH-
KPOTCTBOM MHBeCTHIMOHHOTO 6Oanka Jleman bpa-
3epc, OTMEeTWI, 4TO TUIOBbIe cormameHus ISDA
perymmpyior OGOIbIIMHCTBO CHENIOK, 3aK/IH0YaeMbIX
B paMKaX BHEOMP)KEBOTO CEKTOpa PBIHKA JiepyBa-
TBoB>. ISDA omy6muKoBaa nepBble CTaHapTHbIE
YCIIOBMA 1A CAEIOK CBOII** y>Ke B IO CBOETO CO3/1a-
HIA, 3aTeM Iepelifia K pa3dpaboTKe paMOYHBIX JJOTO-
BOPOB HapANY CO CTAH/JAPTHBIMM YCIOBMAMIMI.

B 1987 1. 6bU10 OMyONMMKOBAaHO TIeHEpaNbHOE
COI/IallleHNe A NPOLEHTHBIX 1M BaIIOTHBIX Jlepu-
BaTMBOB, KOTOPOE B HACTOsALIee BpeMs IpaKTHde-
CKI He IPMMEHAeTCA Ha IpakKTuKe”. DTOT J0ro-
BOp ObLT 06HOBIIEH YKe B 1992 T, Ipy 9TOM HOBast
¢dopma orosopa 6b1a paccunTaHa Ha IIPUMEHEHMe
B OTHOLIEHVM BCETO CIIEKTPa IePUBATYBHBIX CAIE/IOK,
He OTPaHNYMBAsACh BATIOTON 11 IPOLICHTHBIMM CTaB-
KaMM B KayecTBe 0a30BbIX aKTUBOBZ. OTmenbHOro
BHUMAHNUA 3aCTyXXMBAaeT €ro BepCus, ABIAIIIAA-
CA MEXIYHapOJHbIM KOMMEpPYEeCKMM KOHTPAKTOM,
T. €. CIIeIMa/IbHO COCTAaBJICHHAA J/IA CIy4YaeB, KOIza
CTOPOHAMM COIVIAIIEeHMA BBICTYNAIOT I0PUANYECKIe

16 State of the Netherlands v. Deutsche Bank AG [2019] EWCA Civ 771.
7 Deutche Bank AG v. Democratic Socialist Republic of Sri Lanka (ICSID Case No. ARB/09/2) URL: https://icsid.worldbank.
org/cases/case-database/case-detail?CaseNo=ARB/09/2 (accessed date: 16.09.2024)

'® Barclays Bank plc v VEB.RF [2024] EWHC 2981 (Comm).

1 ApbutpaxHblii cyn ropoaa Mocksbl. leno N A40-111803/2023. URL: https://kad.arbitr.ru/Card/2144a3ad-7c03-4b1e-

bc4c-5f5848682aff (accessed date: 16.09.2024).

2 ApbutpaxHbiin cyn ropopa Mocksbl. [leno N2 A40-194447/2023. URL: https://kad.arbitr.ru/Card/d8542a52-4054-475f-

99be-7f2cb9906b93 (accessed date: 16.09.2024).

21 Berger K.P. The aftermath of the financial crisis: why arbitration makes sense for banks and financial institutions. URL: https://
arbinfinanz.uni-koeln.de/uploads/adr/Arbitration_BanksLFMR_2.pdf (accessed date: 16.09.2024).

2 CemunmtotuHa H.I. Ykas. cou. C. 120.
2 Lomas v. JFB Firth Rixson [2011] 2 B.C.L.C.120.

241985 Code of Standard Wording, Assumptions, and Provisions for Swaps. URL: https://www.rbccm.com/assets/rb-
ccm/docs/legal/doddfrank/Documents/ISDALibrary/1985%20Code%200f%20Standard%20Wording%20-%20Assump-
tions%20and%20Provisions%20for%20Swaps.pdf (accessed date: 16.09.2024).

%5 1987 ISDA Interest Rate and Currency Exchange Agreement.

% 1992 ISDA Master Agreement. URL: https://www.isda.org/book/1992-isda-master-agreement-local-currency/ (accessed

date: 16.09.2024).

Moscow Journal of International Law - 1 - 2025

177



MEXOYHAPOAHOE YACTHOE MNPABO

A.l1l. KnemeHTbeB

NNLa, NPMHAJIeKAlMe K PasHBIM IIPaBONOPAL-
kam?. Hanbornee aktyaibHast Ha CETORHSAIIHNIL IeHD
¢dbopMa paMOYHOro [OroBOpa M/ BHEOMPIKEBBIX
fepuBaTuBOB ObUIa omyoOimkoBana ISDA B 2002 r.
(manee — 2002 ISDA MA)%,

2002 ISDA MA, xak u 6ojee paHHNe Bepcun
cormamenuit ISDA, mpepgycMaTrpuBaeT BO3MOX-
HOCTb 3aK/TIOYEHUSA OT/[E/MbHBIX CHENIOK C JiepyBa-
TUBAMI B YCTHOI (opMe, K IPUMepY, IIyTeM Ipo-
BefleHNs NeperoBopoB 1o tenedony”. OTcyTcTBIE
(bOpManbHOTO OKYMEHTA B BUJe IOATBEPKIEHNA
(confirmation) He BefeT K IPU3HAHMIO OTOBOpEH-
HOJl YCTHO CJIENKM HeJeiCTBUTENbHON MM Hesa-
KJIIOYEHHOI, YTO TIPUJAeT ONpee/IeHHYI0 ITMOKOCTD
B3a/IMOOTHOLIEHVISIM CTOPOH. AHA/IOTMYHbIN TIOf-
XOf IPMMEHAETCA U B CTAH/[APTHOI JOKYMEHTALU,
paspaboranHoit KoHKypeHTamn ISDA - Espormeii-
ckoit 6aHkoBcKoit (emepanmeir u MexmyHapop-
HbIM BaTIOTHBIM KOMUTETOM.

Takum 006pasoM, MOXHO OTMETHUTb, 4TO (op-
Ma BHEOMP)KEBBIX JJOTOBOPOB Ha MEXIYHAPOTHOM
[0V aBnaerca cmemanHoi. Ecmu pamodHoe co-
IJIAlleHMe ¥ CTAaHJAPTHBIE YCIOBUA CYILIECTBY-
10T B IMCbMeHHOI ¢opMe, cocTaBneHHOoi ISDA n
Apyr¥MK  TIpodecCHOHAIbHBIMY  ACCOLMALAMI,
TO CaMU JiepUBAaTVBHbIE CHENKU MOTYT OBITH YCT-
HpiMy. [Ipu 3akmodeHUM KOHTPAaKTOB B YCTHOI
dopMe B KayecTBe HOKA3aTeTbCTB MOIYT VCIONb-
30BaThCS 3aIUCH TeTe(POHHBIX IEPErOBOPOB, CO-
IJIacyie Ha OCYIIeCTB/IeHNe KOTOPBIX CTOPOHBI AAI0T
ellje Ha 9Talle 3aK/IYEHVA PaMOYHOIO JJOTOBOpA.
Tem He MeHee Ha IpaKTHKe B OONBIIMHCTBE CITyYa-
€B CTOPOHBI BCe )K€ HAIPAB/IAKT APYT APYIY IOJ-
TBEPXK/IEHNA, T. €. MHVIBUJya/IbHble KOHTPAKTBI, 3a-
K/IIOYEeHHBIE B TIPOJIO/DKEHNE U Ha OCHOBE TUIIOBOTO

#1992 ISDA Master Agreement.

paMoOdYHOro fjoropopa. TakuMm 06pa3oM, paMOYHbII
JIOTOBOP ¥ IOTOBOPBI-IIPUJIOKEHNUSA 00/TafJaloT efVIH-
crBoM [Kopmonr 2010:187].

B HacTosAmee BpeMs NPy 3aK/IIOYEHUU CHIETIOK
Ha poiHKe [V ¢ poccuiickuM 3/1eMeHTOM CTOPOHbBL
JIOJDKHBI YYUTHIBATh MMIIEPATUBHbBIE TIPaBMU/IA POC-
CUIICKOTO 3aKOHOJIaTeNbCTBA. B yacTHOCTH, poccuii-
CKOJI CTOPOHE He0OXO/VIMO 0fjaBaTh NHGOPMAIINIO
0 3aK/IIYEHUN CHENOK B POCCUIICKMIL Pernosura-
puit?, T. e. MUILIEH3MPOBAHHYIO OPraHM3ALNIO, OCY-
I[eCTBIIAIONIYI0 COOp MHPOPMALVI O BHEOVPIKEBBIX
omepanysAx C IPOU3BOSHBIMYU MHCTPYMEHTaMu™.
ITopAmOK MCIONHEHNA [OTOBOPOB OYAET 3aBNCETDH
OT TOTrO, IPMHAIIEKUT /I MHOCTPAHHBIN KOHTp-
areHT K TaK Ha3bIBAeMOI HE[PY>KeCTBEHHOI 0puC-
auKuyu. Ecim oTBeT Ha 3TOT BOIPOC IOIOKUTEIb-
HBII, TO B OTHOILIEHNY I/IaTEXe 6y,ueT JeliCTBOBATh
CIeLMaNbHbIl PAa3pEeLINTE/IbHBI MOPANOK, yCTa-
HOBJIEHHBI/I OTEYeCTBEHHBIM aHTUCAHKIMOHHBIM
perynupoBaHyem®.

4. CopepxaHyie KOHTPaKTa

CopepkaHye 3aK/I04aeMOT0 Ha BHEOMP)KEeBOM
PBIHKE [IOTOBOpA, SABJIAIOIIETOCA BHEOUPIKEBBIM
(bVMHAHCOBBIM VIHCTPYMEHTOM, C/IefyeT pasfe/nTb
Ha JIBe COCTaBIAKINX. Bo-NIepBbIX, 3TO PaMOYHBIA
JIOTOBOP, KOTOPBI/I 0E30THOCUTENbHO K KOHKpeT-
HBIM CJIe/IKaM perympyeT oOlLiue YCIOBUSA B3anu-
MOJENCTBUA CTOPOH. BO-BTOPBIX, 3TO caM MeXAy-
HapPOJIHbINI KOMMEPYeCKII KOHTPAKT, ABIAOMINIICA
[1®V. PamouHblit ZOrOBOp BK/IIOYAET B ce0s Takue
TUIIOBbIE YC/IOBMUA, KaK MOPAJOK COIIACOBAHMA OT-
JIEIbHBIX CJIeTIOK, OOMEH HOATBEPKAIIIMMIU J0-
KyMEHTaMl, MEXaHN3M OCYILeCTBICHMA IUIaTexel

22002 ISDA Master Agreement/ URL: https://www.isda.org/book/2002-isda-master-agreement-mylibrary/ (accessed

date: 16.09.2024).
# Section 8(e)(ii) 2002 ISDA MA.

30 European Master Agreement. URL: https://www.ebf.eu/home/european-master-agreement-ema/ (accessed date:
16.09.2024).

31 |[FXCO Adherence Agreement. URL: https://www.newyorkfed.org/medialibrary/microsites/fxc/files/ifxco_adherence.pdf
(accessed date: 16.09.2024).

32 Yka3zaHue baHka Poccum ot 16 aBrycta 2016 1. N2 4104-Y «O Bugax 4OroBOPOB, 3aK/IOYEHHbIX HE Ha OpPraHM30BaHHbIX
Toprax, MHoopMauua O KOTOPbIX NPEeAoCTaBfAETCA B PEno3vTapuii, Nuuax, NpeaocTaBnAWMX B penosutapuii
nHbopMmauuio O Takux [oroBopax, Mopsaake, coctaBe, dopme U CpoKax NpeAocTaBNeHUAs UMK  MHbopMaLum
B peno3uTapuii, JOMOMHUTENbHbIX TPebOoBaHMAX K MOPAAKY BefeHMsA pernosuTapreM peecTpa AOroBOPOB, Nnopsanke
1 CpOKax MpefocTaBieHnsa MHGopMaLuy penosnTapreM, a Takke nopanke, coctaBe, opmMe 1 CpoKax npefocTaBieHns
peno3utapuem B baHk Poccun peectpa goroBopos» // BecTHuK baHka Poccun. 4 oktabpa 2016 1. N© 87.

3 B HacTosLlee BpemA BefET NepeyeHb JOroBopoB, MHGOpMaLMA O KOTOPbIX NpUHMMaeTcA penosnTtaprem, Begetcsa HKO
AO HP[. Cm.: Cneundukauma coobieHunin Toprosoro penosutapua HKO AO HPJ. URL: https://repository.nsd.ru/versioned/
current/taxonomy/master-agreement-type(nsdrus) (accessed date: 16.09.2024).

3 Cm.: Yka3 Mpe3unperTa PO ot 5 mapTa 2022 r. N2 95 (pep. oT 31 AHBapA 2025 r.) «O BpeMeHHOM NopsAAKe UCMOSTHEHNA
06A3aTenbCTB Nepes HEKOTOPbIMU MHOCTPaHHbIMU Kpeautopamm». — C3 P®. 07.03.2022. N2 10. Cr. 1472.
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¥l BO3MO>KHOCTD IIPMMEHEHMA JOTOBOPHOTO 3a4eTa,
3aBepeHNs ¥ TapaHTHM, B3auMHbIe 0053aTe/NbCTBa,
OCHOBaHMA U TNOPAMNOK IIPEKpPAlLleHNs OT/Je/TbHBIX
cuenok. Ha mocegHeM acrekTe CTOMT OCTaHOBUTD-
cA mofipobHee, MOCKO/IbKY CAENKY C lepUBaTUBAMI,
KaK IPaBUJIO, 3aK/TI0YAIOTCA Ha JINTEIbHbIE CPOKH,
a B XOfIe «KM3HV» TaKOJ C/Ie/IKM MOXKeT BOSHUKHYTh
HOTPEOHOCTD B €€ PACTOPIKEHMIL.

JIns mpekpaljeHnsa CHENOK C BHEOMPIKEBBIMU
I1®V npym HacTymIeHuM Cly4daeB HEMCIIOTHEHN
00513aTe/IbCTB  TIPUMEHSETCST OCOOBII  MeXaHU3M
BBIUNMC/IEHVSI HEeTTO-0anaHca B3aMMHBIX TpeOoBa-
HUIA, M3BECTHBIN KaK JMKBUIALMOHHBIN HETTUHT.
OH 00BIYHO VICIIONMB3YeTCA, KOT/]A OFHON U3 CTOPOH
rpo3UT GAHKPOTCTBO JI/IN OHA YoKe AB/IAETCA HellIa-
texxecriocobnoi [Otmenpabie Buabl ... 2008:194].
[ ynopsnodnBaHys IPaKTUKM ero 3aKOHOATeNIb-
HOTO perympoBaHnsa MeXIyHapOIHbIM MHCTUTY-
tToM yHM¢ukanym dactHoro mpasa (YHVJIPVYA)
6ptm  moprorosiensl  [lpuuumnsr  YHUJIPVYA,
Kacarolyecss IpUMeHeHNA MOJIOKEHUT O KOMIIeH-
caruu 3a mpekpaumieHue”. IlpuumHoit ux paspa-
OOTKM BBICTYIIIA )KECTKOCTb HOPM 3aKOHOJATeIb-
cTBa 0 6aHkpoTcTBe [Beprnu6, lllymanos 2020:83],
3a4acTYI0 IPEMATCTBYIOUIMX JOCPOYHOMY IpeKpa-
I[eHNI0 00513aTe/IbCTB 1 B3aXMO3a4eTy TpeOOBaHmil
HaKaHYHe BBEJIeHVIA ITPOLeAYP HeCOCTOATEIbHOCTH,
a TaxKe HeoOXOAMMOCTD NpeJoTBPalleHNs TIOTPs-
ceHmil Ha GVHAHCOBOM PBIHKE, IIOJOOHBIX MIPOBO-
My kpusucy 2007-2009 rr. [Knemenrtses, ®oHoToBa
2024:100-101]

[IpucyTCTBYIOT B pAaMOYHOM JIOTOBOpE U IOJIO-
KeHVA O NPUMEHJMMOM IIpaBe, a TaKXKe O IOpAIKe
M MecTe paspemieHnsa cropo. OTMedaeTcs, 4TO
CYOBEKTBI MeX[YHapPOIHBIX (DMHAHCOBBIX PBIHKOB
aKTVBHO MCIIONIb3YIOT BO3MOXXHOCTb BBIOOpA IIpu-
MEHVMOTO IIPaBa, I10/Iarasch Ha Ha4ajI0 aBTOHOMUM
BOJIU ¥ KOJUIM3MOHHYIO IPUBS3KY lex voluntatis [Ort-
fienbHble BUABI ... 2008:185]. IIpu atom HekoTOpBIE
aBTOPBI MOJIATAIOT, YTO IIONIOKEHMA O IPUMEHNMOM
IpaBe, COfiepyKalliecss B CTaHJAPTHBIX JOTOBOPAX
Ha (MHAHCOBOM pbIHKE, BBICTYIIAIOT B POIU CBOE-
O pojia «IPaBOBOTO IEPUMETPa», a CAaM) TUIIOBbIE

COITIALIIEHNsI MMEIOT aBTOHOMHBIIT XapakTep [Mex-
fyHaponHOoe ¥ 3apybexHoe ... 2014:19]. Bompoc
0 TOACYJHOCTH WUIPaeT OCOOEHHO BaXKHYI POJIb
Ha (oHe PVMHAHCOBBIX KPU3ICOB, KOI/Ia IPOVCXOLUT
POCT B3aMMHBIX IIPeTeH3MII U Hellatexei Ha Qu-
HAHCOBOM PpBbIHKE, MM K€ B Pe3y/lbTaTe Pe3KOro
U3MEHEHMs CTOMMOCTYM HAIMIOHA/JIbHOM BajIIOThI
[Autkynos, AnnuknH, Mamokeuy, bamypa 2018:
45]. B wactu paspeuieHys CIOpPOB CTaHZAPTHBIE
IIOTOBOPBL Ha MeXZyHapopgHbIX ppiHKax IOV, kak
IPaBUJIO, CONEPXKAT IOJIOKEHUs O IOACYJHOCTH
CIIOPOB HAallMOHAJIbHBIM CY/IaM, OJIHAKO B IIOCTIEfiHEE
flecAATU/IeTVIE HAMETIIACh TEH/IEHIVA K BK/IIOYEHMIO
B TUIIOBbIE COITIALIEHNSA apOMTPaXKHBIX OTOBOPOK,
4TO TOATBepXkaeTcs mpakTukoin ISDA* u knraii-
cKoit mpodeccroHaNbHOI acconmanuy Ha (QuHaH-
coBoM pbiHke NAFMIIY.

YKkasaHHbIe Bblllle YCIOBUsA, U3TIOKEHHbIE B Pa-
MOYHOM JIOTOBODPE, PacHPOCTPAHAKTCA Ha BCIO
COBOKYITHOCTb OT/Ie/IbHBIX KOHTPAaKTOB, BBICTYIIA-
foiux IOV, BHeOupikeBble [epuBaTUBBI JOBONIb-
HO pa3HOOOpasHbI 1 BK/IIOYAIOT B cebsi popBapysl,
ABJIAOLIMECS Haubolee MPOCTHIMYU JiePUBATUBHBI-
MU CHENKaM, a TakKe 0ojee CIOXKHbIE OIIVOHBI
u comnbl. CylljecTBEHHbIE YCTIOBMA ¥ XapaKTepHbII
ms otenbHbIX Bupos IIOV nopagok mcnomHeHns
00643aTe/bCTB, T. €. BTOPOil KOMIIOHEHT JOrOBOpA,
U3jlaraeTcs B CTaHJAPTHBIX YC/IOBUAX, B YacCTHO-
ctu, nyomkyemsix ISDA. Oun ke BKITIOYAIOT B cebs
VI TUTIOBbIE (POPMBI IOATBEPKEHNUIT, KOTOPBIMYU MO-
TYT IIO/Ib30BATbCA CTOPOHBI loroBopa. Takum o6pa-
30M, COTPYJHUKM (PUHAHCOBBIX OPTaHU3ALVII U UX
K/IMEHTOB MOTIYT COCPEJOTOYUTbCA Ha BHECEHUU
KOMMepYecKyX IlapaMeTpoB B padpaboranHoe ISDA
HOATBEPK/IEHNE, YTO T103BO/IAET CHUSUTDH TPaH3aK-
LIVIOHHBIE U3JIEP>)KKU B XOfie OCYIeCTB/IEHN Jepu-
BaTMBHOV TOPTOBJIN.

OmnpenenenyAMN 1A KOHBEPCUOHHBIX CJIE/IOK
¥ JJOTOBOPOB BA/IIOTHBI/ OIIVOH, ONYOIMKOBaH-
HbIM ISDA B 1998 1.*® oxXxBaThIBalOTCs yCIOBUSA Ta-
KX JIepMBAaTMBHBIX CHENOK KaK BATIOTHBIN Qop-
Bapj, M Ba/IOTHBIN ONIVMOH. VIX CTOPOHBI 00513aHBI
OCYILECTBUTb IIOCTaBKYy WHOCTPAHHO} BajIIOThI

3 Principes d'Unidroit concernant I'applicabilite des clauses de resiliation-compensation. URL: https://www.unidroit.org/
fr/instruments/marches-financiers/resiliation-compensation/ (aata o6palyeHus:15.02.2024).
3% Cm.: 2018 ISDA Arbitration Guide URL: https://arbinfinanz.uni-koeln.de/uploads/Dokumente/2018_ISDA_Arbitration_

Guide.pdf (accessed date: 16.09.2024).

3 Cm.: NAFMII Master Agreement (Cross Border — 2022 Version). URL: https://www.nafmii.org.cn/ggtz/gg/202208/

P020220831632138066172.pdf (accessed date: 16.09.2024).

381998 ISDA FX and Currency Option Definitions. URL: https://www.rbccm.com/assets/rbccm/docs/legal/doddfrank/Doc-
uments/ISDALibrary/1998%20FX%20and%20Currncy%200ption%20Definitions.pdf (accessed date: 16.09.2024).
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Ha YC/IOBUAX, IPENyCMOTPEHHBIX IOATBEPXK/IEHNU-
eM. B yacTHOCTM, IPUMEHNUTENBHO K I0OCTABOYHOMY
dopBapay B JaTy pacyeToB KaXkas 13 CTOPOH Iiepe-
BOJMT Ha CYeT KOHTPAreHTa MHOCTPAHHYIO BATIOTY
13 COOTBETCTBYIOLIEN Ba/lOTHONM Napbl. Pacyers
10 ITOCTAaBOYHOI OIILIVIOHHON CHE/IKe IPEfBAPAIOT-
€Al YIUIATOJ OILVIOHHONM IIpeMUM, a caMa IOCTaBKa
Ba/IOTBl PEaNU3yeTcs IPY HAIPABIEHUU YBEJIOM-
JNIeHNsA TIOKYIIaTeIeM OILMOHA WJIM K€ TIPOMCXONUT
aBTOMATMYecKU. PacyeTHble cHenKu mpepIosnara-
I0T YIUIATY J€HeXHOI CyMMbI COITIACHO (opMyIte,
IPeyCMOTPEHHON CTaH/JAPTHBIMY YCIOBUAMIL.
Omnpepenennsa ISDA 14 NpOLEHTHBIX [iepu-
BaTMBOBY IIpedycMaTpMBAlOT TUIOBbIE YCIOBUSA
A TaKUX CHENOK, KaK IPOLIEHTHBIN CBOII, @ TaK-
’Ke Ba/IOTHO-TIPOLICHTHBII CBOII, CAIe/IKA K31, (riop
u Komnap. CTOpOHBI 3TUX MEX/YHapOJHBIX KOM-
MepyecKMX KOHTPAKTOB BbIIIAYMBAT [PYT APY-
Ty JleHe>KHbIe CYMMBI B 3aBUCHMOCTU OT 3HaYeHMs
IPOLIEHTHBIX CTABOK, OTChI/IKA K KOTOPBIM JIeNaeTCs
CTOPOHAMM B COOTBETCTBYIOLIEM IIOATBEP>KIECHNN.
Omnpepnenenns ISDA fy1st KpeUTHBIX epuBaTUBOB*
HpefycCMaTpUBAIOT 00A3aHHOCTY CTOPOH B XOfi€ VC-
HOJTHEHUS CeNIKY KPeAWUTHbI AeONTHBI CBOI,
KOTOpas IpeycMaTpUBaeT 3a IPeMUIO0 IPUHATIE Ha
ce0s IIPOJABIIOM 3TOTO JIePYBATUBHOTO «IIPORYKTa»
0053aHHOCTY IO yIUIaTe JEHEKHOIl CYMMBI B CIIy-
yae HACTyIUIeHMA jedonTa MO TaK Ha3bIBAEMOMY
pedepeHCHOMY aKTVBY, KOTOPbIM MOTYT BBICTYIIATh
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PELIEH31A HA MOHOIPA®UIO
1N.3. ®APXYTAUHOBA «3BOJIIOLUA
MEXXAYHAPOOHOIO MPABA -
OT BECT®OANA OO BEPCAJIA», 2024

BBEJOEHWE. Vcmopus menoyHapooHozo npaea
npusnexkana 0coboe BHUMAHUE OMeUectnBeHHbIX
YUEHBIX-I0PUCIOS 8 NPOULTIOM, 4 MaKie NPOOOTHA-
em 6vI3bl8AMb BLICOKULL HAYUHDLI UHMepeC Y Uccle-
dosamerneii-npasosedos 8 Hacmosujee spemsi. Hem
COMHEeHUTI 8 MOM, 4o u 8 6y0yusem 0aHHAs npooe-
Mamuka He nepecmariem 6vimv npeOMemom cepoes-
HBIX HAYUHbIX Usbickanuil. Ocyusecmensemas Ha no-
CMOAHHOU 0CHO8E HAYUHAS NPOPAdOMKA 60NPOCOB,
KACAIOUAUXCSA  UCIOPUL  MeNOYHAPOOHO20 Npasad,
secoma o6ocHosana. C 00HOL cmopoHbL, NPodosna-
1oujeecss pazsumue Mei0yHAPOOHbIX OMHOUIEHUT
U cospemerHble MeHOeHUUU MeH20CY0apceeHH020
63aUMO0eLICNBUST N03BONISIONM NO-HOBOMY OCMbIC-
JUMb yoice npoutedusie coObImMusi MUPOBOLl HUSHU.
C dpyzoti cmoponbl, 6yoyusee ycmotiuugoe u d¢gpex-
musHoe passumue mMexoyHapoOH020 Npasa Heso3-
MOIHHO Oe3 ananu3a npounozo. OOvACHAEMCS M0
mem, 4mo obpaujerue K HAKONIEHHOMY ONbIMNY
MeHOYHAPOOHO-NPABOBO2O Pe2yNUPOSaHus, a Mmax-
JHe K PAHHUM U NOCTIE0YOULUM KOHUENUUSM MeH0y -
HAPOOHO20 NPABA MOMEM O0KA3AMb HEOUEHUMYIO
noMOwsb 8 peuleHuu npobsem, CMosuUx nepeo
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MUDPOBLIM  COOOU4ECIBOM 6 COBPEMEHHOE BPEeMSL.
B ceA3u ¢ amum He 6vi3viéaem COMHeHUL akmy-
anvHocmov eviueduiei 6 2024 200y moHozpaguu
M.3. @apxymounosa «I80mouus mexoyHapooHoeo
npaea — om Becmdpans 0o Bepcans».

MATEPHUAIJIBI I METO[BbI. Hanucarue oanHoil
pabomvt 0CHO8AHO KAK HA NO0X00AX U 6bl600AX,
CPOPMYNUPOBAHHBIX 6 peyeH3UPYemMOll MOHOPA-
duu, max u Ha HAy4HbIX MPYOAX OmeHect8eHHbIX
U 3apy6excHvIX 10PUCOB-MeNOYHAPOOHUKOS 1O
paccmampusaemoii  npobnemamuxe. Ilpu nodeo-
moeKe peueHsuu Obiu UCNONL30BAHbL 00U4eHAYY-
Hble U CheyuanvHvle Memoobl NOZHAHUS, NPUMEHS-
emvle 6 PUOUHECKUX UCCTIE008AHUSIX.

PE3YJIBITATBI MCCJIEJOBAHMA. Xpononozu-
ueckue pPAMKu NPeoCMAsNeHH020 UCCTe008AHUS
0003HaYUeHbl NPUHAMUEM PAO0A BANCHVIX MeHOy-
HAPOOHBIX OOKYMEHO08, KOMOpbvle, ¢ 00HOL cMo-
POHBL, CManu 3a6epuieHUAMU, COONEemCcMBEeHHO,
Tpuoyamunemmeii 8otiHvl 1618-1648 22. u Ilepsoii
muposoii sotinbt 1914-1918 ez., ¢ Opyzoii cmopoHul,
YCMAHOBUNU OnpedesieHHble MOOeNU MenoyHApoo-
HbIX OMHOUIEHULl 8 KOHKPEeMmHbLll UCMOPpUHecKUi
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PELIEH3UN

PLLU. NaBnetrunbgees, [1.B. 3apy6uH

nepuoo. MoHozpagpus omKpvl6aemcs uccie008aHu-
emM 3apoxcOeHUsT MeIOyHAPOOH020 Npasa Kax pezy-
JIAMOPA Mexn20cyoapcmeeHHvix omHoueHuti. JJanee
nepexooum K npobnemamuxe BeHckoeo koHepecca
U CMAHOBTIEHUS 8EHCKOLL CUCTEMbL MEXOYHAPOOHDLX
omHoweHUil. 3a6epuaruas 4acmo MoHozpagpuye-
ck020 uccnedosanus Hocum Hazeanue «Om Capae-
80 00 Bepcans. Om ,npasa 60eHHbIX KOHPHAUKIMOB
K Ilepsoti Mmuposoil 60tiHe».

OBCYJKIEHUWE U BBIBOBI. B 3axntouerue de-
71aemcs 661600 0 MoM, umo moHoepagust V.3. Pap-
XymouHosa «I80M0UUS MeHOYHAPOOH020 NPpasa —
om Becmgans do Bepcansi» npedcmassnsem coboii
MOHozpaguteckuti mpyo ¢ enyboKuM IUUHOCHHBIM
83271900M HA UCMOPUIO MeNOYHAPOOH020 Npasa
XVI-XX 86., ¢ tupoKum Ucnonv3osaHuem 00cmu-
HEHULL CMENCHBIX COUUATIDHBIX HAYK: UCOPUL, Me-
OpUU MeHOYHAPOOHBIX OMHOULEHULL, NOTIUMON0ZUL,
ueM 6HOCUM 3HAYUMENbHLIL 6KNA0 6 passéumue
MeHOyHAPoOHO-npasosoil Hayku. C 00HOL cmopo-
Hbl, OHA Npuenauiaem K 00CyiO0eHUI0 3as6/1eHHOU
membl, a ¢ Opy20il CHOPOHbL, CIYHUM OPUEHMU-
pom 0718 6YOyuUx 10pUoU4ecKUx Uccie008aHutl,
KACAIOWUXCA  UCMOPUU  MeHOYHAPOOH020 Npasa
(kak npasosoil cucmemvl, Max u HAyKU), a Makxie
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REVIEW OF I.Z. FARKHUTDINOV’S
MONOGRAPH “THE EVOLUTION

OF INTERNATIONAL LAW - FROM
WESTPHAL TO VERSAILLES’; 2024

INTRODUCTION. The history of international law
has attracted special attention of domestic legal schol-
ars in the past and continues to arouse high scientific
interest among legal researchers at the present time.
There is no doubt that this issue will not cease to be the
subject of serious scientific research in the future. The
ongoing scientific study of issues related to the history
of international law is quite justified. On the one
hand, the ongoing development of international rela-
tions and modern trends in interstate interaction al-
low us to rethink past events in world life. On the
other hand, the future sustainable and effective devel-
opment of international law is impossible without
analyzing the past. This is explained by the fact that
turning to the accumulated experience of internation-
al legal regulation, as well as to early and subsequent
concepts of international law, can provide invaluable
assistance in solving the problems facing the world
community in modern times. In this regard, there is no
doubt about the relevance of the monograph by
I.Z. Farkhutdinov «Evolution of International Law -
from Westphal to Versailles», published in 2024.

MATERIALS AND METHODS. The writing of this
work is based both on the approaches and conclusions
formulated in the monograph under review, and on
the scientific works of domestic and foreign interna-
tional lawyers on the issues under consideration. In
preparing the review, general scientific and special
methods of cognition used in legal research were used.
RESEARCH RESULTS. The chronological frame-
work of the presented study is designated by the adop-
tion of a few important international documents,
which, on the one hand, marked the completion of the
Thirty Years' War of 1618-1648 and the First World
War of 1914-1918, respectively, and, on the other
hand, established certain models of international rela-
tions in a specific historical period. The monograph
opens with a study of the origin of international law as
a regulator of interstate relations. Then it moves on to
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the problems of the Vienna Congress and the forma-
tion of the Vienna system of international relations.
The final part of the monograph is entitled «From Sa-
rajevo to Versailles. From the «law of military con-
flicts» to the First World War.

DISCUSSION AND CONCLUSIONS. In conclu-
sion, it is noted that the monograph by I.Z. Farkhutdi-
nov «Evolution of International Law - from Westphal
to Versailles» is a monographic work with a deep per-
sonal view of the history of international law of the
16th-20th centuries, with extensive use of the achieve-
ments of related social sciences: history, theory of in-
ternational relations, political science, which makes a
significant contribution to the development of interna-
tional legal science. On the one hand, it invites to dis-
cuss the stated topic, and on the other, serves as a
guide for future legal research on the history of inter-
national law (both the legal system and science), as
well as interstate relations. In addition, it is hoped that
subsequent studies of the evolution of international
law, covering other geographical and chronological
frameworks of its historical development, will be re-
flected by the author of the monograph under review
in his further scientific research.
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1. BBenenne

Vctopuss pasBuTvA MeXAYHApPOZHOIO Ipa-
Ba C JJABHMX BpPEMEH IpVBJIEKa/la BHMMAaHME OT-
€4eCTBEHHBIX NCCIejoBaTeNneli-npaBoseos. Cpen
Hay4YHBIX TPYJOB, M3JIJaHHBIX B JOPEBOMIOLMOHHO
Poccun, moxxHo otMetnTh pabory O.0. Maprenca
«CoBpeMeHHOe MEXIyHapOJHOE IIPAaBO LVIBUIIN30-
BaHHBIX HapozoB» (1898), B mepBoM TOMe KOTOPOIt
BOIIPOCAM MCTOPUY MEXXTYHAPOIHBIX OTHOIIEHMNII 11
IpaBa IOCBsLIEH TpeTuii pasgen (c. 23-154), a mpo-
Or1eMaTyKe pa3BUTIA HAYKI MEXXYHAPOJZHOTO IIpaBa
geTBepThlil (c. 154-179) (cM. moppobHee: [MapTenc
1898]). Llenast nesiia M3BeCTHBIX I0PUCTOB-MEX/Y-
HapopHMKOB KoH1a XIX - nepsoit nonosuHbl XX B.
IIy0OKO 3aHMMAJINCh MCTOPMEl MEXYHApOJHOTO
IpaBa, JOCTATOYHO BCIIOMHNTD TaKue paMuInm Kak
AH. CrosnoB (cm., HanpuMep: [CrosiHoB 1875]),
B.IL. TaneBckwuit', B.A. Ynsauunkuii (cM., Haripumep:
[Vnauunkuir 1883]), C.A. Kopd (cm., Hanpumep:
[Korft 1925]), M.A. Tay6e (cm., Hanpumep: [Taybe
1894]), M.A. Ilummepman (cM., Hanpumep: [Llum-
MepMaH 1924]) u gp. VI3 uncna paboT coBETCKOTO
BPeMEH)M MOXXHO OOpaTUTbCSH, B 4aCTHOCTHM, K IIO-
cobmo E.A. KopoBuHa «VcTopyst MeXXyHapOZHOTO
npasa» (1946), B KOTOPOM OCBeILAeTCs pasBUTHE
MEX/JYHapOJHOTO IIpaBa C APEBHOCTU M JIO KOH-
na XVIII B.? Taxxe B 9TOT MCTOPUYECKUIT TIEPUO
Hallell CTpaHbl ObUIa W3JaHA, HAIpuMep, KHUTa
I.b. JleBuna «VcTopusa MeXIyHapOLHOIO IpaBa»
(1962) (cM. mompobuee: [Jleun 1962]). B Hauane
90-X rofoB IPOLIJIOr0 BeKa BBIIIA B CBET MOHO-
rpadpus 10.4. backuna u JJ.JI. ®enppmana «Vcro-
pus MexjyHapopHoro mpasa» (1990), B koTopoit
XPOHOJIOTMYeCKMe PaMKU MCCIeSOBaHUA 0003Ha-
4eHBI ¢ paboBIafieNbyecKoro obuecTsa 1 0 cepe-
punbl XX B. (cM. moppobuee: [backuu, Oenpaman
1990]). B XXI cronerun ncropueit MeXyHapOLHO-
ro IpaBa TaKXKe 3aHMMAITCA M3BECTHbIE IOPYCTHI-
MeXIYHapogHMKH, Takue kak J0.M. IOmames (cm.,
HanpuMep: [[Omames 2012; 2022]), B.M. Illymunos

(cm., nampumep: [IIymmmos  2014a; 2014b]),
B.C. ViBanenko (cm., Hampumep: [VIBanenko 2014;
2019]), O.B. BytkeBnu (cMm., HanpuMep: [ByTkeBny
2008]), 10.C. Besbopopos (cMm., Harrpumep: [besz6o-
ponos 2011; 2012; 2014; 2015; 2024]), 5.J1. Hedenos
[Hedenos 2022] u gpyrue, ony61mKoBaH psif MOHO-
rpagudeckux paboT ¥ y4eOHBIX MaTepyasnoB IO
JlAaHHOIT TeMatyKe, B yacTHocTH, I.C. Craponybiesa
«VcTopusa MeXAYHapOZHOTO IIpaBa M €ro HayKm»’
(2006), a Taxoke M.0. Aaucumona u C.B. Komenpgan-
toBa «VcTopusa MexpyHapopgHOro mpasa»* (2022).
Cnegyer OTMETUTb, YTO aBTOp IPeACTABIEHHON
MoHorpaduu, V1.3. ®apxyTAuMHOB, HaBHO U OCHO-
BaTe/lIbHO 3aHMMAETCs MCTOPMEN MeXyHapOIHOTO
npasa.

IIpencraBnseTcs, 4TO BBICOKUIT M CUCTeMATHYe-
CKII HAy4HBIN MHTEPEC K UCTOPUM MEXIYHapOL-
HOTO IIpaBa BecbMa 000cHOBaH. C OffHOII CTOPOHBI,
HpOZIO/DKAIOIeecss pa3sBUTIE MEeX[YHAPOIHBIX OT-
HOIIIEHNIT ¥ COBPeMEeHHbIe TeHJEeHIL[N MeXTOCy/iap-
CTBEHHOTO B3alIMOJIeJICTBIA I03BOJIAIOT II0-HOBOMY
OCMBIC/IUTD YK€ IpOlIefumie COObITUA MUPOBOIL
xmn3uu. C Ipyroit CTOPOHBI, OyAyljee yCTONYMBOE
1 3¢ deKTUBHOE pa3BUTIe MEXIYHAPOJHOTO IIpaBa
HEBO3MOXKHO 0e3 aHajm3a npouuioro. O6bsacHsaeTCs
3TO TeM, YTO oOpallleHue K HaKOIUIEHHOMY OIIBITY
MEKIyHapOJHO-IIPAaBOBOTO PETYIMPOBAHMs, a TaK-
Ke K PaHHMM ¥ TIOC/IeNYIOMUM KOHIEMIINAM MeX-
[lyHapOJHOTO IIpaBa MOXKET OKa3aTb HEOLEHNMYIO
IIOMOIIb B pelleHny Ipo6ieM, CTOAMNX Hepef M-
POBBIM COOOIIIECTBOM B COBpeMEHHOe BpeMs. Takum
06pa3oM, He BBI3BIBAET COMHEHMIl aKTyaJbHOCTD
Bbieyuert B 2024 rogy monorpadpun 1.3, Gapxyr-
[IMHOBA «ODBOMIONNA MEXYHAPOILHOTO IIpaBa — OT
Bectdana mo Bepcamsa». OTmeruM, 4TO pelieH3u-
PYEMBIJI HAay4YHBII TPYJ MOMYYMI LIMPOKMI JJOK-
TPUHAJIBHBIN OTK/INK, YTO MOATBEPXKAETCA PASOM
HAIJMICAaHHBIX Ha HETO pelieH3Mil (CM., HalpyuMmep:
[9denpues 2024; FOmames 2024]).

[Ipesxe Bcero, cumMTaeM BAXKHBIM O0OpaTUTD
BHUMaHUe Ha To, 4To VIHCyp 3abupoBud mocBs-
T CBOIO KHUTY CBOEMY YUMTENII0 — Ipodeccopy

' Cm,, Hanp.: JaHeBckuin B.I. [locobue K usyyeHUto ucmopuu u cucmembl Mex0yHApoOHo20 npasd. Boin. 1. Xapbkos: Tun.
A.H. Tycesa 6biBL. B.C. BuiptokoBa, 1892. 230 c.; OH e. [Tocobue K usyyeHuto ucmopuu U cucmemel Mex0yHapoOH020 npaed.

Bobin. 2. Xapbkos: Tun. A. lappe, 1892. 178 c.

2 Cm. noppobHee: KoposwH E.A. Mcmopus mexoyHapoOH020 npasa: nocobue K iekyusam. Beimyck 1: oT ApeBHOCTM [0 KOHLA

XVIIl Beka. M.: Tunorpadpua MU CCCP, 1946. 107 c.

3 Cm. noppo6Hee: Ctapopybues I.C. icmopus mexdyHapoOH020 npaga u e2o Hayku. YuebHoe nocobue. M.: 3g-so PYOH,

2006. 208 c.

4 Cm. noppo6Hee: AHncumoB N.0., KomeHnparTtoB C.B. Micmopus mex0yHapoOHozo npasd. YuebHoe nocobue. Moa Hayu.

pean. C.A. Eroposa. M.: lpocnekT, 2022. 80 c.
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V.. Jlykamyky - BbIJAIOLIEMYCS COBETCKOMY
U POCCUIICKOMY IOPUCTY-MEXKIYHAPOJHUKY, BHeC-
I1eMy HeOLleHMMBIil BK/IaJ, B pa3BUTIE OTe€YeCTBEH-
HOJ1 HayK! MeX/[yHapOJJHOTO IIpaBa.

B mpencraBnenHoit MoHorpadum, Kak Criemy-
eT 13 ee BBeJeHM:d, «PacCMaTPUBACTCA 3apOXKe-
Hye ¥ GOpMUPOBAHIE MEX/YHAPOJHOTO IIpaBa OT
Bectdanbckoro Tpakrara 1648 1. o Bepcanbckoro
rorosopa 1919 r» (c. 3) Takum 06pasom, XpOHOIO-
TUMYeCKUE PAMKM IIPEfICTABI€HHOTO MCC/IElOBAHMAA
0603Ha4YEHBI NIPUHATIEM PAfA BKHBIX MEXIyHa-
POJHBIX TOKYMEHTOB, KOTOpPbIE, C OfIHOJ CTODOHBI,
CTanM 3aBepLIEHMAMY, COOTBETCTBEHHO, Tpupua-
TyIeTHell BoVHbI 1618-1648 rr. 1 IlepBoit MUpoBOIL
BOJiHbI 1914-1918 1T, € gpyTOil CTOPOHBI, YCTAHO-
BIJIU OIIpefie/IeHHble MOfIeNI MEXYHAPOIHBIX OT-
HOLIEHMI B KOHKPETHDII UCTOPUYECKUI IEPUOT,

OueBnpiHO, YTO HEBO3MOXXHO OCBETUTb BCe
aCIIeKThI IPOBEIEHHOT0 MOHOTPa(IYeCcKOro Mcce-
JOBaHNA B PAMKaXx OfIHOV peieH3un. B cBA3M ¢ aTum
06paTuM BHMMaHMe Ha HEKOTOPbIE U3 HUX.

2. «3apoKaeHNe MeXIYHAPOTHOIO MpaBa KaK
perynaTopa MeKrocygapCcTBeHHbBIX OTHOIICHMIT»

Mounorpadus OTKpbIBaeTCsA MCCIETOBAaHNUEM 3a-
POXIeHMA MEXIYHAPOJHOIO IIpaBa KaK PeryasaTo-
pa MEXIOCYapCTBEHHBIX OTHOLIeHNI. JTON Ipo-
011eMe TTOCBALIEHA TIepBasi YacTh JAHHOTO HAYYHOTO
TPY/ia, COCTOsAIIAA U3 ecTy I71aB. [lepBasd rimaBa Ho-
CUT HasBaHMe «MeTofonorusa UCCnefoBaHNA Mpo-
671eM MCTOPUY MEXXIYHAPOJHOTO IIPaBa B KOHTEKCTe
(bopMMpOBaHUA COBPEMEHHOI MOJEIM MeXIyHa-
POIHDIX OTHOILEHNII».

ABTOp, OTM€Yas BBICOKYI0 3HAYMMOCTb METOJ0-
JIOTMM MCCIeioBaHMs, oOpalliaeT BHIMAHNE Ha TO,
4TO «yPOBEHb KaXK/ION HAYKH, B TOM YMCIIe MEX]Y-
HapOJIHO-TIPaBOBOM, OIpefieiAeTCs He B IOCTIe[-
HIOI0 OYepeflb COCTOSHIEM ee MeTOROMOrum» (c. 8).

Hcyp 3abupoBud B cBoeM 0OOCHOBAHUM IIe-
pMOAM3ALMM  MEX/[YHapOJHOTO IIpaBa MCXOJUT
U3 IOAXOa, OTHOCAIEr0 (GOPMMPOBaHME MEXIY-
HApOJIHOTO IIpaBa KaK IIeJIOCTHON IIPaBOBOW CU-
crembl K XVI-XVII BB. (c. 17) B manHom cy4ae
HpaBuibHee ObUIO OBl OJYEPKHYTh, YTO B IIEPUOJ
XVI-XVII BB. cknajiblBaeTcsi €BPONOLEHTPUIHOE
MeX/YHapOJHOe IIpaBo, KOTOpOE CTAJ0 OCHOBOI
IIA CYLIEeCTBYIOLIEN YHUBEPCATIbHON MeXIYHApO-
HO-TIpaBOBOJI cucteMsl [[laBnetruibaees 2022:332].
OpnHako 3TO He OTMEHsET CYILIeCTBOBAHNME 1 MHbBIX
HOJIXOfIOB K MEXJYHAapOJHOMY IIpaBy, MMEBIINX-
CA KaK B JPEBHOCTM, TaK U CPefJHEBEKOBbIE I1epHO-
bl MCTOPMHU, BKIII0YAsA MEXIYHAPOJHO-IIPABOBYIO

«1.2025

poxktpuHy Cuitap MYCYIbMAaHCKMX  TOCYHApCTB
[El-Kosheri 1995:811] mnu npeo «CpegMHHON UM-
nepun» B Kutae, 060CHOBBIBAIOIIYIO CHHO-IIEH-
TPUYHOCTb MUPOBOTO MOPALKA B BocTouyHOI A3uu
[Yanagihara 2014:319]. CnefyetT OTMETHUTB, 4TO IO-
IbITKa KOMIUIEKCHOTO IIOJXO[, Y4MUTHIBAIOIETro
HEOJIHO3HAYHOCTb €BPOIOLEHTPUYHOIO II0JXO0/a,
JenaeTcs IMpPefCcTaBUTE/IAMU €BPOIENICKON HayKM
MEX/YHapOJHOIO IIPaBa, B YaCTHOCTU, B KOJI/IEK-
TUBHOIT paboTe mop pepmakumeit bapgo Paccoen-
nep u Auusl Iletepc (cm. mogpobuee: [The Oxford
Handbook ... 2012]).

ToBops 0 KOHIENIMAX IEePUOAN3ALNN UCTOPUN
MeX/TYHapOJHOTO ITPaBa, aBTOPY CTOMJIO YIIOMAHYTh
CTOPOHHIKOB TaK Ha3bIBA€MOI COBETCKON JOKTPU-
HBI, B yacTHOCTH, 0.4, backuna u [1.J1. ®enpamana.
B xmaccnueckoit pabore «VIcTopus MeXXyHapOLHO-
ro npasa» 1990 I. OHM OTMETH/IN, YTO B COBETCKOIA
NNUTEpaType BOIPOC O NePUOAN3ALN PEeIleH OfIHO-
3Ha4yHO: «HauanbHBIM IpU3HaeTcsA Hepuof, Korza
y>Ke CTIOKUIIICD YCTOYMBbIE OTUTUYECKIE U TOCY-
IApCTBEHHbIE... 00pa30BaHMA, TO €CTb B IPEBHOCTI»
[backun, @enpaman 1990:12]. Takas nosumysa 6bu1a
CBsI3aHA He TOJIBKO C HEOOXOAMMOCTBIO VICIIONb30-
BaHNA (HOPMALMOHHOTO IIOAXOAA, HO M C Ha/IM4N-
eM (aKTMYeCKVX JaHHBIX O BEJCHUM YCTONYMBOTO
MeXyHapogHoro obmenus B IpesHocty n B Cpep-
Hue Beka 1o XVI B. VIMeHHO 9TOT moaxox ObUI 1c-
II0/Ib30BAH U B IepBOM ToMe ceMuToMHOro Kypca
MEXIYHapOJHOTO IIpaBa, Bbimefuero B 1989 r.
[Kypc MexxaynapopHoro npasa ... 1989:30-33]

Bo Bropoit rnase «[loxTprna Bectdanbckoii cn-
CTeMbl MEXJYHAPOIHBIX OTHOLIEHMIT: MUGBI U pe-
a/My» aBTOP, AHANIM3MUPYA cofepKaHus MIioHcTep-
ckoro 1 OcHabPIOKCKOTO JOTOBOPOB, [Ie/IAeT aKL[EHT
Ha TOM, YTO B HUX «He TO, YTO He 3aI/ICaHO HJ OJHO-
r0 MEX/YHapOJHO-IIPaBOBOr0O IPUHIINIIA, laJKe HeT
4ero-to moxoxero» (c. 55). Kpuruuecknit B3rysn
aBropa Ha Bectdanbckuit Mup Kak Ha OCHOBaHUe
Bectdanbckoit Mofent MeXAyHapOLHBIX OTHOIIe-
HUIT MIMeeT KaK CTOPOHHMKOB, TaK U OIIIOHEHTOB
B HayKax MeX/IyHapOJIHOTO IIpaBa M MeX[yHapoj-
HBIX OTHOLIeHMIT. OTMETIM, YTO CTOPOHHUKY KpPH-
TUYECKOTO MOAXO0/ia B OO/bIIeli CTEIIeHN TIpefCTaB-
JIAI0T HAyKy MeX/YHApORHbIX oTHoIeHui1 [Krasner
1993; Croxton 1999; Osiander 2001; Kynpusxos
2019]. O6¢TOATENPHBIN B3IVIAL, ONIIOHEHTA TAKOTO
B3ITIAJA C MO3MLMY HAYKV MEX][yHapOJJHOTO IIpaBa
OIYICaH Ha CTPAaHUIAX XXYpHana MeXayHapoaHbie
nporeccs B 2022 r. [Hedenos 2022], X014 B perjeH-
3upyeMoil MOHOTpaduy psifi MOTIOXKEHMI, OCHaApu-
BaeMbix B.J1. HedenosbiM, paccMOTpeHbI aBTOPOM
HIMpe, B 4aCTHOCTH, MOJNOXKEHMA O CyBepeHMTeTe
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(c. 52-56), o 3HaYeHMM MUPHBIX KOH(epeHIit
B Mioncrepe n OcHabpioke Kak IIepBoro oo1ieeBpo-
nevickoro kourpecca (c. 51).

Ha Ham B3I/IAf, BBIBOZ aBTOPA O TOM, YTO B OC-
HOBe Bepcanbckoil Mofeny MeX/yHapOISHbIX OTHO-
IIEHWII He MOXKET JIeXaTb BecTdambckmit TpakTaT
(c. 56), ABNsAeTCS CHpaBeIMBBIM 110 OYKBe, OfiHa-
KO OIIpefie/IeHHBIM IIpeyMeHblIeHneM pomy MIoH-
crepckoro u OcHaOpIOKCKOTO JOTOBOPOB IIO [YXY,
YYUTBIBasA KOHKPETHO-MCTOPUYECKNIT KOHTEKCT UX
3aKJ/IIOYEHMA, U CBUJETETbCTBYET O TOM, YTO MEX-
JlyHapOfiHOe IIPaBO CYILIecTBOBaNO A0 «Bectdansa»
U TPOJO/DKNMIO CYLIECTBOBATh IOC/IE HEro, IOKa
JIOKTPpMHA/IbHBIE paboThl DMepa fe Barrens u unre-
pechl eBpOIENICKUX TOCYAAPCTB He CHOPMUPOBAIN
YCTOIYMBOE TIONUTUKO-IIPABOBOE MIPEACTAB/ICHNE O
CyllecTBOBaHUM BecTdanbcKoil cucTeMbl MeX/yHa-
POIHBIX OTHOIIEHWII ¥ MEX/YHAPOZHOTO IPaBa.

Tpetbs rmaBa umenyercs «,bursa xkuur® ,JJok-
TpyHa iBYX cpep”. BO3HUKHOBeHMe KOHI|EIIIINY CBO-
00IHOTO MOpeIIaBaHMA — OCHOBHOTO KaTajn3aro-
pa popMIpOBaHNA MEX/[YHAPOJHOTO IpaBay. B Heil
aBTOP IMIIET, YTO «IIPABWJIA, PETyIMPOBABIINe M-
O/MIYHO-TIpaBOBbIE OTHOLIEHNUA TOCYAAPCTB Ha MO-
PAX U B OKeaHaX, CO3JaBa/IMCh Y HAKAIUIMBAIUCh Ha
HPOTKEHNN HECKOIBKIX CTOJIETHI I7ITaBHBIM 06pa-
30M B KaueCTBe MeX/YHApOIHBIX 00bIuaen» (c. 99).
OrMeTuM, 4TO B IOPUANYECKOI TUTEpAType TAKKe
obpaljaeTcs BHIMaHe Ha TO, YTO «OfjHa 13 0COOeH-
HOCTel MeXXIYHapOIZHOTO MOPCKOTO IIPaBa COCTOUT
B TOM, 4TO OHO B 3HAYUTE/IbHON CTeIeH!N copMu-
poBanoch 13 06bI4aeB (OOBIYHBIX HOPM)»®.

B 4erBeproil ImaBe «YTPeXTCKMIT JOrOBOp: I10-
IbITKA YCTAaHOBUTb MUP C HOMOIIBIO ,paBHOTO Oa-
maHca cwi. JMHacTMYeckoe“ MeX[yHapopHOe
IpaBo» aBTOP GOPMY/IUPYET TE3NC O TOM, YTO «IMU-
HACTMYeCK1e OpaKy 3aK/TI0YaICh C LIeTbIo 00beu-
HUTD JIBE AMHACTIY 1 TeM CaMbIM IIPOYHBIMYU Y3aMMI
CBA3aTb APYT C APYTOM JBe CTpaHbI» (C. 136).

[IaTas r1aBa HOCUT Ha3BaHMe «AOCOMIOTUCTCKASA
MOHApPXVs — aHTUIIOf, COBPEMEHHOTO CYBEPEHUTETA.
[TocryTpexrckas EBpona - HecKOHYaeMble [VHA-
ctnyeckue BoitHbl XVIII Bexa». ABTOp muiet, 4yTo
«Ha pybesxe CpegHux Bekos 11 HoBoro BpeMeHM Ha-
YIHAeT 3apPOXKJATbCA TOMBKO JOKTPUHA WM HayKa
MEX/JYHapOJHOTO IIpaBa, a He CaMO MEXJyHapof-
HOe IIPaBO B COBPEMEHHOM IIOHVMMAaHIY, KaK pery-
JIATOP MEXTOCY/JApCTBEHHBIX OTHOLIEHMI» (C. 170).

> Mex0yHapoOHoe MopcKoe Npago: nybauyHoe u YyacmHoe
2023.C. 26.
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B mecroit rmase «IleHTapxusa BemMKUX [iep-
’KaB B MMPOBOI [JUIIIOMAaTUM BTOPON ITOJIOBUHBI
XVIII B. CeMunetHss BoitHa 1756-1763 IT. — nepe-
JIOMHBIII TIepMOJ, B aHITIO-(PaHI[y3CKOiT 6opbbe 3a
rereMOHMIO» aBTOP NMIIET, YTO «B pesy/brare Hum-
TaJTCKOro Mupa Poccus BbllIa Ha MUPOBYIO apeHy
B KauecCTBe Be/MKOI1 Aep>kaBbl» (c. 177).

3. «BeHCKMI1 KOHTpecc ¥ CTAHOB/IeHME BEHCKOII
CHCTeMbI MEKTYHAPOFHBIX OTHOLICHUIT»

Hlanee MoHOTpaduyeckoe MCCIefOBaHMe Iepe-
XOfUT K mpobnemMaTuke BeHckoro KoHrpecca u cTa-
HOBJIEHUS BEHCKOJ CUCTeMbl MEX/YHapOJHBIX OT-
HOIIEHNH. ITUM BONPOCAM IOCBAILIEHa BTOpasd
4acThb JJaHHOTO HAyYHOTO TPYZla, BK/IIOYAKOIasd
B ce0s mecTb r71aB. CefbMas I71aBa HOCUT Ha3BaHMeE
«Ponb peBomoLMiI B CTAaHOBIEHUM MEX]YHAPOJ-
Horo npaBa. OT deofanusMa K KaluTaIu3My — OT
[IMHACTNYECKOTO CYBEPEHNUTETA K TOCYapPCTBEHHO-
MY CyBepeHUTETY». ABTOP IMILET, YTO «B IIpoLecce
CTAQHOBJICHUS IIOHATHA ,,CYBEePEHUTET JaHHAs Ka-
Teropus, HauyHasA ¢ KoHua XVIII B., crana ncnonb-
30BaTbCs /I XapaKTEPUCTUKY He TOJIbKO ABJIEHM:
BEPXOBEHCTBA IOCY/JapCTBEHHOII B/IACTH, HO U JC-
TOYHMKA TOCYAAPCTBEHHON BacTm» (c. 201).

[1.B. Tanyuiko oTmeyaet, 4to «Bectdanbckuit fo-
rOBOP IOPUMYECKY 3aKPEINI CyBEpPEeHHOe ToCyap-
CTBO KaK (P OpMY OpraHM3aLMM BIACTH, @ TAKXKe ObI/
CAHKIVIOHMPOBAaH IPUHLMI TepPUTOPUATIBHOTO CY-
BEpEHUTETa B MEXKIOCYAPCTBEHHbBIX OTHOIIEHUAX»
[Tamymmko 2013:367].

B BocpMmolt rmaBe «Bxmap BeHckoro MupHOro
KOHIpecca B CTAHOBJIEHE HOBOJ CUCTEMBI MEX[Y-
HapOJIHbIX OTHOLIEHUI. BO3SHMKHOBEHVE MHCTUTY-
Ta MEXKIOCYJAapCTBEHHbIX OpPraHM3alMil B MEX[Y-
HApOJHOM IIpaBe» aBTOP aKIeHTUPYeT BHMMaHMe
Ha TOM, 4TO «COITIallIeH s, JOCTUTHY Thle Ha BeHcKOM
KOHIpecce, YTBepAMUIN paBHOBecue cun B Epporre,
OTBeyaBllINe MHTepecaM BceX Benukux fep>kas u He
JIOIYCKaBIe KPYIHOMACIITAOHBIX KOH(INKTOB
MEX[y HUMM B Te4eHMe HECKONbKUX JeCATUNIeTUII»
(c. 226).

lleBsiTas r1aBa MMeHYeTCs «, CBSIEHHBII CO03
»BecHa HapogoB“ — eBporeiickie peBomoyy 1848-
1849 ropmoB mpoTus abcomotusMa». B Heit aBTop,
aHAJM3NPYA BIMAHME OOO3HAYEHHBIX PEBOJIIOLINIL
Ha 3BOJIIOLMI0 MEXKIYHAPOJHOIO IIpaBa, NIPUXONUT

. Yue6Huk. Mop peg. O.K. NlabuHa n B.H. Kosana. M.: KHOPYC,
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K BBIBOZIy O TOM, 4TO «,Becna Hapopmo“ 1848 r.
¥ TIOCTIERyIOIye 38 Hell COOBITMA CTaaM He TONb-
KO Cepbe3HbIM MCIIbITaHMEM Ha IIPOYHOCTb BCell
BeHckoit cucreMbl, HO U TIPefIBEPUEM €€ CKOPOTo
Kpaxa» (c. 261).

B pmecaroit rmmaBe  «MeXrocygapcTBeHHO-
JIOTOBOPHOE Pa3BUTIE MEX/[YHAPOIHBIX OTHOLIEHNI
B XIX Beke» aBTOp pOPMY/IMpPYeT TE3NUC O TOM, YTO
«KpbiMckas BoitHa 1853-1856 IT. mopiopBaa cucre-
My MEXJYHApPOJHBIX OTHOLIEHMI, 06pa3oBaHHYIO
Ha BenckoMm konrpecce 1815 r» (c. 278) E.IT. Kyzpsis-
1eBa oTMevaet, 4to «Ilapyokckuit Mup 1856 1. mono-
KV Hadazio HOoBOM KpbIMCKOIT crucTeMe Mex[yHa-
ponHbIx oTHOIIeHNI» [KyznpsiBuesa 2014:106].

OnmuHajuaTas 11aBa HOCUT HasBaHue «bjoko-
Boe IporuBocrosAHye. Pacmap BeHckoll cucreMbl
MEX/IYHAPOJHbIX OTHOIUEHMI B IIOCTENHEN TPeTH
XIX Beka». ABTop, aHam3supys ponb A.M. [opyako-
Ba (1798-1883) u OrTo don bucmapka (1815-1898),
IMIIET, YTO OHM «COBMECTHBIMU YCMIMAMU IIOYTH
iBa JIECATUIETUA BENU €BPOIIEVICKYI0 IOMUTUKY»
(c.303).

B pBenanuatoit rnaBe «PopMupoBaHue MeX[Y-
HApOJIHOTO TYMaHMTApHOIO IIpaBa BO BTOPOII IIO-
noBuHe XIX Beka. [aarckme mupHble KOH(epeH-
nun 1899 m 1907 rogos» aBTOp MPOAHANN3UPOBATI
ocHoBHbIe IOKyMeHTbl XIX-XX BB., IIOJIOXMBIINE
Havajo mpasy «laarm» u mpaBy «KeHeBbl», OTMe-
TUB, YTO «y MCTOKOB BO3HMKHOBEHMA MEXIYHa-
POJHOTO TYMaHUTapHOIo IpaBa cTouT JKeHeBcKasd
KOHBeHIMsA 1864 ropa 06 yaydlieHny y4acTy paHe-
HBIX ¥ OO/IbHBIX B IEVICTBYIOIINMX apMUAX BO BpeMs
CYXOIyTHOI BOVHB» (c. 327). OT/ieIbHO OTMEYeHO
3Hauenue [lerepbyprckoit mekmapaunu 1868 r. 06
OTMeHe yIoTpeb/IeHNsA B3PhIBUATBIX 1 3a)KUTATe/Ib-
HBIX Iy/Ib KaK 4acTU OOBIYHOTO MEK[YHApOJHOTO
npasa (c. 328).

4. «Or Capaeso 1o Bepcans. Ot ,,ipaBa BoeH-
HbIX KOHQMUKTOB" K IlepBoit MIPOBOII BoitHe»

3aBeplIalolas 4acTb MOHOIPapUYecKoro Jc-
cnefoBaHuA HocuT HazpaHue «OT CapaeBo 1o Bep-
cans. Ot ,lipaBa BOeHHBIX KOHQIMKTOB K [lepBoit
MIPOBOII BOJTHe» ¥ COCTOUT 13 YeThbIpex I7aB. Tpu-
Hajuaras I7laBa HOCUT HasBaHMe «bamkaHcKue Bo-
JiHBI 1912-1913 TOSOB — OT €BPOIENICKOTO KOHLIEPTA
Ha IyT K camoy6buiictBy EBpomsi». B Heit aBTop
fileTaeT BaKHOe 3aMedaHye o ToM, 4ro «Hukomai
II u pycckas guIIoMaTys MpUIaranyu BCe BO3MOX-
HbIe YCYINA /I MUPHOTO paspelleHys KOH(INKTa
Ha bankanax 1912-1914rr., a B urone 1914 1. on mipen-
JIOKUJI TepPMAaHCKOMY MmIieparopy Bubrenbmy II

«1.2025

HepenaTb aBCTPO-CepOCKY0 MpobeMy Ha paccMo-
TpeHre laarckoro MexiyHapojiHoro cyzia <..> 9ra
MMpHas MHunMarusa Poccun, koropas morna mpe-
JOTBPATUTh (MM HAJOITO OTCPOYUTH) MUPOBYIO
60itHI0, OcTamach 6e3 orBera» (c. 360-361).

B ueTnlpHaguaroii rnase «Ilepsas MupoBas Boii-
Ha [T0XOpOoHM/Ia BeHCKYI0 ccTeMy MeXX/[yHapO/IHbIX
orHomenuit. Kak EBporna 3arHana ce6s B 10BYLIKY»
aBTOp, aHANMM3UPYyA nocnencTeud Ilepsoit MUpoBoI
BOJIHDI, IIMILET, 4TO «paspasusiuasaca [leppad mu-
poBas BOJHA JO/DKHA BOCIPMHMMATbCSA He TONbKO
KaK OfVMH M3 CaMbIX LIMPOKOMACIITAOHBIX BOOPY-
JKEHHBIX KOH(/IMKTOB B MICTOPUM 4€/I0BEYECTBA, HO
U KaK coObITHe, Oarofiapsi KOTOPOMY MHOTOBEKO-
Bas MJes O CO3[aHNUM BCeoOlleil MeXXIYHapOLHO
OpTaHU3aLVH 110 O P>KaHII0 MIPa U 6e30I1acHO-
CTU CMOITIa nepeiityt 13 cepsl pumocodpckux pac-
CY>XKZIeHWI1 B 00/1aCTh peaIbHON OUTUKM» (C. 381).

IlatHapguatas 1maBa uMmeHyeTca «CTaHOBIIe-
HJe MEXJYHAapOJHOIO YIOJOBHOTO IIPaBOCYAM:A
oT Benckoro konrpecca 1815 ropma po Ilapikckoii
koHpepenuyn 1919 roga». B Helt aBTop nuIueT, 4TO
«KaueCTBEHHO HOBBIIl 3TaIl B Pa3BUTHUI IIPABOBOIO
PeryIMpoBaHyA MeXX/[yHapOJHOTO COTPYHMYECTBa
B cdepe yromoBHOro mpoiecca Hadanacsi B XIX B.
U TPOJOJDKAICA IO OKOH4YaHuA IlepBoil MUpPOBOI
BoyHB (¢. 391). CTOUT OTMETUTD, YTO 3HAUMTE/ID-
HOe BHMMAaHMe B IIaBe y/e/AeTCs KOHIEIINU MeX-
JIyHapOJJHOTO MpaBocyams mpodeccopa MockoB-
ckoro yHuBepcurera rpada JI.A. Kamaposckoro,
popuBLIerocs u Boipociiero B Kasann.

B mectHaguaroit rmaBe «Bmecto smmora. Bect-
¢anbcko-Benckas cucrema: MCIBITaHUE YeTHIPb-
MA BeKamu» aBTop Qopmymmpyer Tesuc: «Vcro-
pusA CBUETENbCTBYET, YTO MEX/[yHapOJIHOE IIPABO
€CTb IIPOM3BOJHASA OT MEX/YHAPOJHOIO paBHOBeE-
cuda cun. Kak Tonbko paBHOBecKe CUJI HapyllaeT-
cd, HapylIalTCA M IPUHIMIIBL MEXIYHapOJHOIO
npasa» (c. 442-443).

5. 3akmroueHne

B 3aximoyeHne oTMeTIM, 4TO MOHOTpadus JOK-
Topa Iopuandeckux Hayk J1.3. @apxyrauHoBa «9B0O-
JIIOLMA MEK[YHapOHOro mpaBa — oT Bectdans o
Bepcansa» npencrasiser co6oit MoHOrpaduueckuit
TPYA € ITyOOKMM JTIMYHOCTHBIM B3IJIAOM Ha MCTO-
pur0 MexjgyHapopHoro npasa XVI-XX BB., ¢ mmu-
POKMM MCIIO/Ib30BAHMEM JOCTVDKEHMIT CMEXHbIX
COLIMATbHBIX HAyK: MCTOPUM, TEOpMM MeXJyHa-
POIHBIX OTHOIIEHMII, MOMUTONOTUM, 4eM BHOCHUT
3HAUUTETIbHBIN BK/IaJ B PasBUTHE MeXTYHApOLHO-
IIPaBOBOJ HAYKI.
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PELIEH3UN

PLLU. NaBnetrunbgees, [1.B. 3apy6uH

C opHOVI CTOPOHBI, OHa IIPUI/IALIAET K 00CyK/ie-

HIIO 3a5IBJIEHHO TE€MBI, a C APYTOJi CTOPOHBI, CITY>KUT
OpUEHTMPOM A OyAyWuX IOPUANYECKMX MCCIIe-
[I0OBAaHUI1, KACAIOMIMXCA MCTOPUU MEXJYHAPOLHO-
ro mpasa (Kak IIPaBOBOJ CUCTEMBI, TaK U HAYKIU),
a TaK)Ke MEXIoCylapCTBEHHbIX oTHoLIeHmit. Kpome
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