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InpaBa

LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acny»KeHHbIN lopucT Poccuiickon OepepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

Omutpuin Bhagunmuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IDPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acny»KeHHbI oprcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALLUASE
3acny»KeHHbIN lopurcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

YHVBEPCUTET APYXObl HAPOAOB MMeHN MaTpurca Jlymym6b!

(Mockea, Poccutickaa ®edepayus)

Yunbam BATJIEP

[IOKTOP NpaBa, 3ac/lyeHHbI npodeccop LLKonbl NpaBa 1 MexayHapoaHbIX
oTHoweHui um. xora dasapaa Ooynepa, YHBepcmTeT WITaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLLIA)

Cepren Bnagummnposny BAXUH

[OKTOP I0pUANYECKUX HayK, Npodeccop, Npodpeccop Kadenpbl
MeXayHapoaHoro npasa, CaHKT-leTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

[IOKTOP I0PUANYECKNX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
pykoBoauTenb ApKTuyeckoro npoekta Oynbpant, ApKTUUECKUI yHBEPCUTET
Hopseruu (YHusepcutet Tpomcé) (Tpomcé, Hopseaus)

Jlapuca BnapucnasosHa BEPEMHA

KaHAMAAT I0PUANYECKNX HayK, OLIEHT, JOLeHT Kadeapbl MexayHapoaHOro
npasa, MOCKOBCKWI FOCYAAPCTBEHHBIN MHCTUATYT MEXAYHaPOAHDBIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Anekcanpp leppelipo

[IOKTOp NpaBa, acCOLMMPOBaHHbIN UneH VIHCTUTYTa NOAMTKO-NPaBOBbIX HayK
lopuanyeckoro dakynbreTa JIMccaboOHCKOro yHMBEpCUTETa

(JluccaboH, Mopmyaanus)

Aywko AUMUTPUEBUY

[OKTOP I0PUAVNYECKUX HaYK, BN HayUYHbIN COTPYAHWK,

WHCTATYT MeXayHapoLHON MONUTUKY 1 3koHoMmuKw (benepad, Cepbus)
NoTtap AETEPMAH

[IOKTOP MpaBa, leKTop daKynbTeTa npasa

KanugopHuiickoro yHusepcuteta B Bepknu (bepksu, CLUA)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafeMuk Poccuinckon Akagemun Hayk, uneH lMpesngunyma Poccrninckon
Axkafiemun Hayk, pektop MITUMO MWJ Poccum, BOKTOP NMOAUTUYECKUX HaYK,
npodeccop, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHaPOAHbIX
oTHowweHwuin (YHnsepcuteT) MUL Poccun (Mockea, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxannosny BUPIOKOB

LIOKTOP l0prAnYeCcKrX Hayk, npodeccop, npodeccop kapeapbl
VNHTErpaLMoHHOro Nnpaga 1 NpaB YenoBeka, MOCKOBCKUI roCcyAapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHW (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKMX HayK, 3aBedytowmii kapeppoi KOHECKO,
MOCKOBCKUIA roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOAHbIX OTHOLIEHWI
(YHusepcuteT) MUL Poccun (Mocksa, Poccutickas ®edepayus)

Butanuin CemeHosny UBAHEHKO

KaHAWAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MexayHapogHOro
npa.a, CaHKT-MNeTepOyprckunii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CBetnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NOAMNONKOBHYIK IOCTULMMN B OTCTaBKe, [0CyAapCTBEHHO-
obulecTBeHHOe 06beanHeHNe «<MOCKOBCKMIA [lom BETEPAHOB BOVH 1
Boopy»keHHbIx cun» (Mockea, Poccutickas ®edepayus)

Anekcangp Uropesny MYPAHOB

KaHAMZAT PUANYECKNX HAYK, [OLeHT, AOLEHT Kadeapbl MexayHapofHOro
YacTHOro v rpaxgaaHckoro npasa um. C.H. Jlebenesa, MOCKOBCKMiA
roCyAapCTBEHHbIN UHCTUTYT MeXyHapOHbIX OTHOLLeHWI (YHnBepcuTeT)
MW Poccumn (Mockea, Poccutickas Gedepayus)

Jiiogmuna BacunbeBHa MABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLIEHT, Npodeccop Kadenpbl
MeXOyHapOoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLLEHUI,
Benopycckuii rocyaapctBeHHbln yHusepcuteT (MuHck, benopyccus)
Mapat AngaHroposuy CAPCEMBAEB

[IOKTOP loprANYEeCcKnX HayK, npodeccop, LieHTpanbHas nsbuparenbHasn Ko-
muccns Pecny6nvku Kasaxcran (Acmana, Kazaxcman)

FenHagun Metposuy TOJICTOMATEHKO

3acny>keHHbIn lopucT Poccniickon Oepepaunu,

[IOKTOP I0pMANYECKMX HayK, Npodeccop, NepBbiit npopekTop, npodeccop
kadeapbl AAMVHUCTPATUBHOMO 1 GUHAHCOBOTO NpaBa, MOCKOBCKMiA
rocyflapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Anpgpein Agamosuy TPEBKOB

3acnykeHHbin topuct PCOCP, KaHanaaT lopranyecknx Hayk, npefceaarenb,
MexpayHapoaHbiii coto3 lopuctoB (Mockea, Pocculickas ®edepayus)
Bnapumup Bacunbesny YCTUHOB

3acny>KeHHbIN lopucT Poccuiickoin Oepepauyu, LOKTOP I0PUANYECKMX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
lOxHOM penepanbHoM okpyre (Pocmos-Ha [JoHy, Pocculickas ®edepayus)



Ceprein Anekceesuy ETOPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapofHoro npasa, [iunnomatunyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa UBanoBHa UBAHYAK

[IOKTOP I0pUANYECKUX HayK, npodeccop,

npodeccop Kadpeapbl MEXAYHAPOJHOrO YAaCTHOrO

1 rpaxpgaHckoro npasa nm. C.H. JlebeneBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
VHCTATYT MeXAyHapO/HbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

>koH dHTOoHU KAPTU

[OKTOP NpaBa, Npodeccop MexayHapofHOro npasa

MeKNHCKOro TEXHOIOrMYeCKOro NHCTUTYTA, FaBHbIV PeAakTop
OkcdopAcKor oHNaiH-61bnnorpadun mexpyHapoaHoro npasa

(Okcghopo, Benukobpumarus)

Pycram Anb6eptoBuy KACbAHOB

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
VHTerpauvoHHOro npasa u npas yenoseka MIMMMO MU Poccun

(Mockea, Poccutickas ®edepayus)

Anekcen Anekcanpgposuy KOCTUH

3acny»KeHHbIN opucT Poccuiickon Oepepaunu, KaHAMAT IOPUANYECKNX HAYK,
Mpencepatens MKAC n MAK npwu TIMM PO, npodeccop, npodeccop Kadeapbl
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebenesa,
MoOCKOBCKUI roCcyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
Li3sHu3ton KYAH

npoeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKMNX NCCNefoBaHNii, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii UpnHapxosuy KYPAIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kkadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas Gedepayus)

Amutpuii KonctantnHosny JIABUH

NOKTOP 0PUANYECKUX HaYK, AOLIEHT,

npodeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,

MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcaHpgposuu JIASYTUH

3acnyKeHHbIN opurcT Poccuiickon OeaepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefyioLwmnin Kadeapon mexxgyHapoaHOro 1 eBponenckoro
npa.a, YpanbCKuii rocyjapCTBEHHbIV PUANYECKUIT yHUBEpCUTeT
(EkamepuH6ype, Poccutickas ®edepayus)

EBrenui Npuropbesuy JIAXOB

3acnyXeHHblit lopucT Poccniickoin epepaunu,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW" (KazaHs, Poccutickas ®edepayus)

Anekcen Anekcanaposuy MOUCEEB

[OKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKU

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHckuin yHnBepcuteT (TaniuH, ScmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP OPUANYECKUX HAYK, AOLIEHT,

npodeccop kadeapbl MexayHapoaHOro npasa, MOCKOBCKMIA yHUBepCcUTET
MBL Poccun umenn B. . Kukots (Mockaa, Poccutickas ®edepayus)

Tum MNOTbE

[IOKTOP MpaBa, NPopeccop v CTapLnil HayUHbIN COTPYAHUK LLIKonbl npaBa u
aunnomatin M. Onetuepa, YHnsepcntet Tadtca (Maccadycemc, CLUIA)
Husamu A6aynna orny CAOAPOB

[IOKTOP l0pVANYECKNX HayK, AenyTaT Munnu Megxnuca (MapnameHTa)
AsepbanpkaHckom pecnybnvku, Mpeacepatens KOMUCCHM MO COLMANbHBIM
BOMpOCaM 1 npaBam Yyenoseka MexnapnameHTckoi Accambnen
rocypapcre-yyactHrkos CHI, PykoBoauTenb paboueii rpynmb

Mo MeXnapnameHTCKUM cBasam AsepbaiigxaH-Poccua (baky, Asepbalioxat)
Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytowwmnii kKadeaporn
MexayHapoaHoro npasa, HoBocubnpckmii

rocyflapcTBeHHbli yHuBepcuteT (Hosocubupck, Poccutickas ®edepayus)

Bnapgumup Muxainosuny LLYMUTIOB

3aCny>KeHHbIi lopncT Poccuniickoi OefiepaLiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefytoLwmii Kadpeapon mexxayHapoaHOro npasa,
Bcepoccuiickaa akapemua BHELLHe Toprosav

MWuHWCTepcTBa SKOHOMMYECKOTO pa3BuTrA Poccumn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprAaNYecKnX HayK, npodeccop, 3aBeayiowmin kKadbenpon
VIHTErpaLyoOHHOro Npasa 1 NpaB YeNoBekKa,

MOoCKOBCKMI rocyiapCTBEHHbIA UHCTUTYT

MeXayHapoaHbIX OTHoLWeHwu (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbIVA CEKPETAPb
AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonuTtnyeckre HayKu), BOLEHT AenapTaMeHTa NoANTUYECKOW HayKu,
HauroHanbHbI nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas wKona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)
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KOHCTUTYUMOHHOE NMPOCTPAHCTBO:
MYJIbTUKYJIbTYPAJIU3M U ETO
«UHAUWTEHHOE N3MEPEHUE»

BBEJEHWE. B cmamve npeonazaemcst 603MosiHoe
HanpasneHue 20Cy0apcmMeeHHOl  SMHONOAUMUKU
6 Poccuu — xoHcmumyyuonHbill MynemMuUKynomy-
panusm, Komopulii popmupyemcs 6 npovecce PyHk-
UUOHUPOBAHUS U PA3BUMUSL KOHCHUMYUUOHHBIX
U NPpAasoevix HOPM, 8 MOM YUCTe 8 OMHOUEHUU KO-
PeHHbIX HAPOO0B, ABNITULUXCS CYOBEKOM POCCULi-
ckoli 20cyoapcmeenHo-npasosoti cucmemvl. Cepa
SMHUUECKUX OMHOUEHULI 1No06epieHa KOHCMU-
MYYUOHHBIM USMEHEHUIM UMEHHO NOMOMY, 1Mo
npasa KOpeHHbIX HAPOO08 — 310 He 3acmbleuiee
npaeosoe seserue, a KOHCMUMYYUOHHO-NPABOBAS
peanvHocmb, KOMOPOLL CBOUCIBEHHO MEHAMbCS
emecme ¢ meHAwUmcAa mupom. B 2020 e. cm. 69
Koncmumyyuu PO OdononHunace HOBbIMU  KOH-
CMUMYUUOHHbIMU  UdeAMU  (3auguma  Kynvmyp-
HOTL CaMOOLIMHOCMU, A3bIK0BO20 U KYNbIYpPHO20
MH02000pA3UST 6 PAMKAX COXPAHEHUS 00u4epoCcCcuii-
CKOTi KYIbMypHOLi UOEHMUYHOCIUL), 6 CEA3U C YeM
CMAHOBUMCS AKIMYAIbHBIM U 8ANCHBIM PA3EUBAMND
ux dasnee 6 NPABOBHIX HOPMAX, A MAKIHE 000CHOBbL-
8amMb KOHCMUMYUUOHHOU udeosniozueti u meopueti.
B uacmnocmu, mynvmuxynemypanusm paccma-
mpusaemcs Kaxk Ho8etiulas U0eosoeus paseumus
NONUKYNILIMYPHO20 00U4eCcmea, KOmopas 6 ceoeli
ocHoBe CoOepiHum Uoer 2apMOHUYHO20 COCYU4e-
CTB0BAHUSA KY/IbIYPHBIX U SMHUYECKUX 2PYNN, Ubl
mpaouyuy, NPaKmuku, UEHHOCU NPUSHAMC
20Cy0apcmeom.

6

MATEPUAIJIBI I METOJDI. Asmop ucnonvsyem
Mpyovl 3apyOeHHbIX U POCCUTICKUX YHEHbLX, 3AHUMA-
HOUUXCA NPOOTEMAMUKOTE KOHCIUMY UOHANUIMA,
koHcmumyuuu Poccuu u 3apybexcrvix 2ocyoapcms,
Komopvle AHATUSUPYIOMCA C NOMOUAbIO CPABHU-
mMenvHO-Nnpasosozo memooa. B uccnedosanuu npu-
MEHANIOCL (PYHKUUOHANIbHOE CPABHEHUe, KOMmopoe
1036071€M BbIABUMb CX00CMEA U PASIUMUS He 6
CYWHOCMU U CMPYKMype CAMUux npasosvix HOpm
KOHCMUMYUUti U HOPMAMUBHbIX NPABOBIX AKIIOE,
a 6 QYHKUUAX UMU OCYULeCTNBIIEMBLX, M. e. MO
apexm, KOMOPbiLi OHU OKA3LIEAIOM HA peeriameH-
MAYUI0 IMHUYECKUX OMHOUEHUI. A8mMop Uchomb-
306471 U npobnemHoe cpasHeHue, cymv KOMOPO2o
cocmoum 6 6vlA6NIeHUU U CPABHEHUU meopemue-
CKUX OCHOB U HPUOUHECKUX CPedcms, Komopble cy-
UeCmey10m 6 pasnu4HvLX npasosulx cucmemax. 1a-
Kum 06pasom, Ovinu 6vis67IeHbl HAUOONee yOaUuHble
KOHUeNUUU U CHopmMynuposarvl npeononeHus 06 ux
3AUMCMB08AHUU HAUUOHATLHLIM 3AKOHOO0Aenem
U NPABoONpUMEeHUMETIEM.

PE3VJIBTATbI UCCIEJOBAHMA. B pesynv-
mame UCCTIe006aHUS A6MOP OMMeHaerm, 4mo Hau-
bonee appekmusHbIM HANpasneHUEM IMHUUECKOT
NOMUMUKY 6 NONUIMHUYECKUX 20CY0apCeax s6-
JIAEMCS  KOHCMUMYUUOHHDILL  MyTbIMUKyIbmypa-
JIU3M, KOMOPOMY, 00HAKO, 8 POCCUTICKOT Npasosoti
OelicmeumenvHOCMu HeodoCmaem meopemu4eckux
obocHosanutl. IIpucmanvHoe 6HUMAHUE 6 IMOM
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OMHOUlEHUU  YOenslemCst  «UHOUZEHHOMY U3Mepe-
HUI0» KOHCMUMYUUOHHO20 MYTbMUKYIbIYpanu3-
Ma, 4mo asmop paccmampusaerm Kax ocobvle HOp-
MblL NPABA 8 OMHOUEHUU KOPEHHIX MATIOHUUCTIEHHDLX
Hapo00s, chopmuposarbvle ¢ yuemom KynvmypHou
CamoObIMHOCMU, IMHUYeCKOl UdeHmupukayuu,
ueHHocmell U 3HAHULL YHUKATOHOIX IMHUYECKUX
obuyHOCmetl, 0053amenvHo 3aKpensieHHvle 8 0CHOB-
HOM 3aK0He 20cy0apcmea.

OBCYJXKIEHUA W BBIBOODBI. JHouzerHvie
acnekmol KOHCMUMYUUOHHO20 MYyTbMUKYIbmypa-
JU3MA HEOOX00UMO KOHUEeNMyanusuposamo, m. e.
svipabomamy HOBble MeoPUL U MOOenU, cucmema-
Mu3uposamv Nnpasosvle, 0P2AHU3AUUOHHDLE, IKO-
HOMUU"ecKUe U UHble UHCIPYMEHMDbL, C UeTIbIo 1020,
4mo6bL 60NTOMUMb 0COOEHHOCMU U NOMPeOHOCU
AMHOC08, XAPAKMEPUYIOUSUXC UHOUSEHHOCIBIO,
8 pearnvHvle NPasosvle KOHCMPYKUUU, YMO 10360-
JIUM HAOeNIAMb KOpeHHble HAPOObl CHeYUATbHbIMU
npasamu, 6 mMom uucie vlOUPAmMv 0cobbvlli nymo
paszeumus.

B cnyuae ecnu 8 nonumuxe KOHCMUMYUUOHHOZO
MYOMUKYTbMyPanu3ma 0cobenHas pomv 0ydem
0MBOOUMbCS KOPEHHVIM HAPOOAM, CHOCOOHBIM NPU

SPACE AND TERRITORY:

00THCHOM  KOHCHUMYUUOHHO-NPAB06OM o0bechete-
HUU Nnodoepicusamo cneyuduutvie Hopmvl Kymv-
MypHOU camobbimHOCMU, IMHUUECKOT UdeHmuY-
HOCMU U mpaduyuti, mo amo 6ydem omeedamv
MpeboBaAHUIM MeHAIOUL20CS MUPA U COBPEMEHHO

poccutickoti  KOHCMUMYUUOHHO-NPABosoL  Oeli-
CMBUMenvHOCMU.
K/IIIOYEBBIE CJIOBA: xoxncmumyyuonanusm,

MYTOMUKYTIOMYPANU3M, IMHOC, KYTIbIMYpPHOe MHO-
2000pasue, KOHCMUMYUUS, KOHCIMUMYUUOHHDIE
UBMEHEHUsT, IMHUMECKAS NOTUMUKA, KOpeHHble HA-
poobL

A OUTUPOBAHMA: Tnapyn E.O. 2024.
KoHCTUTYLIMOHHOE TPOCTPAHCTBO: MYIBTUKY/Ib-
TypalusM W €ro «MHJUTeHHOE M3MepeHMe». -
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CONSTITUTIONAL SPACE:

MULTICULTURALISM

AND ITS “INDIGENOUS DIMENSION”

INTRODUCTION. This article proposes a possible
direction of state ethnopolicy in Russia - constitution-
al multiculturalism, which is formed in the process of
functioning and development of national law,

Moscow Journal of International Law - 4 - 2024

especially in relation to indigenous peoples who are es-
sential part of the Russian legal system. The domain of
ethnic relations is subject to constitutional changes
precisely because the rights of indigenous peoples are
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E.O0. napyH

not a static legal phenomenon, but a constitutional
and legal reality that tends to change along with the
developing world. In 2020, Article 69 of the Constitu-
tion of the Russian Federation was supplemented with
new constitutional purposes (protection of cultural
identity, linguistic and cultural diversity in the context
of preserving the Russian cultural identity), and there-
fore it becomes relevant and important to develop
them further in legal terms, as well as to justify them
with state ideology and theoretical aspects. In particu-
lar, multiculturalism is considered as the latest ideol-
ogy for the development of a multicultural society,
which at its core contains the idea of the harmonious
coexistence of cultural and ethnic groups whose tradi-
tions, practices, and values are recognized by the state.
MATERIALS AND METHODS. The author ana-
lyzes the works of Western and Russian scientists en-
gaged in the problems of constitutionalism, the consti-
tutions of Russia and other states using the comparative
legal method. The functional comparison employed in
the study allows to highlight similarities and differ-
ences not in the essence and structure of the legal
norms of constitutions and regulatory legal acts, but
in the functions which they perform, i.e. to understand
the effect of the regulation of ethnic relations. The au-
thor also uses a problematic comparison, trying to
identify and compare the theoretical foundations and
legal instruments that exist in different jurisdictions.
In this way, the most successful concepts have been for-
mulated and proposed for the national legislation and
law enforcement systems.

RESEARECH RESULTS. The author states that the
most effective ethnic policy in multi-ethnic countries is
constitutional multiculturalism, which, however, lacks
theoretical justification in Russian legal reality. Close

BBenenne

bepa 9THMYECKMX OTHOIIEHMI MOJ[BEpra-

€TCs KOHCTUTYLMOHHBIM M3MEeHEHMAM, IO-

CKOJIbKY ITpaBa 3STHOCOB — 3TO He 3aCThIBLIEE
[IpaBOBO€ fBJI€HME, a KOHCTUTYLMOHHO-IIPaBO-
Basl peajbHOCTb, KOTOPOJ CBOJICTBEHHO MEHATBHCA
BMecTe ¢ MeHAwmuMcsa MupoM. Ctatbsa 69 KoncTu-
Tyuuu PO, rapanTtupyomas 3amuTy npas 1 UHTe-
PecoB KOPEHHBIX HapofoB, B 2020 I. KomomHMIach
HOBBIMU KOHCTUTYLMOHHBIMU HeAMM O 3alljuTe
KY/IBTYPHOU CaMOOBITHOCTH, SI3BIKOBOTO Y KY/IBTYP-

8

attention in this regard is paid to the "indigenous di-
mension” of constitutional multiculturalism, which
the author considers as special legal aspects in relation
to indigenous peoples, unfolding «the cultural identity,
ethnic identification, values and knowledge of unique
ethnic communities, necessarily enshrined in the basic
law of the state.

DISCUSSION AND CONCLUSIONS. Indigenous
aspects of constitutional multiculturalism ought to be
conceptualized, i.e. to develop new theories and mod-
els, systematize legal, structural, economic and other
instruments, with the aim of embodying the values
and needs of ethnic groups characterized by indigen-
ism in real legal structures, which will allow indige-
nous peoples to be granted special rights, including the
opportunity to choose a special path of development.
If in the policy of constitutional multiculturalism, a
special role is given to indigenous peoples, capable,
with due constitutional and legal support, of main-
taining significant forms of cultural identity, ethnic
diversity and traditions, then this will meet the re-
quirements of the developing world and modern Rus-
sian constitutional legal reality.

KEUWORDS: constitutionalism, multiculturalism,
ethnicity, cultural diversity, constitution, constitution-
al changes, ethnic policy, indigenous peoples
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HOTO MHOroo6pasus B paMKaX COXpaHeHUs oOlie-
POCCUIICKON KYNbTYPHOM UEHTUYHOCTH, KOTOpbIE
HeoOXO/IMO pa3sBUBaTh ajiee B IPAaBOBBIX HOPMaX,
a TaKkke 000CHOBBIBATb KOHCTUTYIVIOHHOI MI€0/I0-
TVeil Y TeOpUEIL.

KoHcTUTY1IMOHHO-TIpaBOBasA peaabHOCTD, B KO-
TOpOJI HAXO[ATCA KOPEHHbIE HAPOJIbl, B HACTOAILEE
BpeMs 3HAYNMTEIBbHO MEHAETCs, YTO O0OYCIOBIEHO
V3MEHEHNAMM COBPEMEHHOIO MMUpa — IONUTHYE-
CKMMM, 6MO/TOTMYECKNMM, SKOHOMIYECKVIMI KPU3U-
CaMM, C OJHONM CTOPOHBI, ¥ TEXHOJIOTMYECKUM IIPO-
IpeccoM, MOBbILIEHMEM KaueCTBA XKM3HU, YCU/IEHNEM
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«9€TI0BEYECKOTO M3MEPEHNs» B TOCYJAPCTBEHHbIX
Y VHBIX OOIIeCTBEHHbIX OTHOUIEHUAX — C JIPYTOIL.
Kpome Toro, Bce 6onee 3HaYMMBIMU CTaHOBATCA
TaKue MpOLecChl, KaK rmobanmsanys u nHdopma-
TM3anuA obuecTsa. JJaHHAA MEHAIOIAACA peab-
HOCTb TpebyeT MIMPOKVUX IOAXONOB K M3YYEHMIO
Y TeOpeTM3aLyM, a TakkKe K MPaBOTBOPYECTBY 1
IPYMEHEHNI0 KOHCTUTYIMIOHHO-TIPAaBOBBIX HOPM,
4TO OOYC/IOB/IEHO MCTOPUYECKVMMM, HOMUTUYECKN-
MM, SKOHOMUYECKMMU ¥ VMHBIMM OCOOEHHOCTAMM
CYIeCTBOBAHNA KOPEHHBIX HAPOJIOB B TOCYAAPCTBeE.
HecmoTpss Ha TO 4YTO B INOCTIENHME AECATUIETVA
CTPEMUTENTbHO MEHAIOTCA VIAEN 1 TIOXO/bI K IOHM-
MaHMIO MeCTa KOPEHHbBIX HapOJOB B TOCYHapCTBe,
HOPMBI KOHCTUTYI[VIOHHOTO, ¥ B €r0 paMKaX STHHU-
4eCKOTO IIpaBa, U HOBble KOHCTUTYIMOHHO-TIPABO-
Bble MHCTUTYTBI GOPMUPYIOTCH JOBOTBHO MeJI/IeH-
Ho [KopenHble Hapoppl B cTpaHax ... 2022:11-52].
Hanpumep, uccnegosarenu B.A. Kpsokxos, C.H. Xa-
PIOYN M IPYTVie OTMEYAIOT HEPEeIeHHOCTD PsAJia IPo-
071eM KOHCTUTYLMOHHO-IIPAaBOBOTO PEry/INpOBaHA
U TIpoOEIbHOCTh OTPAC/IEBOTO 3aKOHOJATEbCTBA
0 KOPEHHBIX Ma/IOuNMCIeHHBIX Hapopax [Kpsxkos
2018:74-76; Xaproun 2009]. Ecimu paccmarpusathb
pasBUTIEe KOPEHHBIX HAPOJOB Uepe3 IPM3MY KOH-
CTUTYLMOHA/IN3MA, TO MO)KHO 00paIaThcs K UCTO-
PUKO-TIPAaBOBBIM aclieKTaM, GuUmocopcKuM U M-
IMPUYECKUM  MCCIIElOBAaHMUAM, OHTONIOTMYECKOI
Y aKCMOJIOTMYECKOil IPMPOJie IIPAaBOBBIX HOPM, pe-
TYIMPYIOLIMX JKMU3HEAEATeTbHOCTb KOPEHHBIX Ha-
POZOB, I CUCTEMHO Pa3BMBAaTh IIPABOBbIE HOPMBI,
peraMeHTupyonye 91y chepy o00IeCTBEHHBIX
OTHOLIECHMIL.

3HauNTe/lbHbIE V3MEHEHUSA B JKU3HU KOPEH-
HBIX HAapOJIOB, TaKMe KaK y4acTye B IOMUTIYECKIX
Y 9SKOHOMMYECKMX IIPOLIeCccaX, TEeXHOJIOTMYECKoe
pasBuUTHE, B TOM YMC/Ie TPAHCIOPTA, MHPOpPMAIU-
OHHO-KOMMYHMKATVBHbBIX TEeXHO/IOTWII, ypbaHM3a-
VA U VHbIE 3HAaYMMble M3MEHEHMA B YCIOBUAX CY-
IIeCTBOBAHMA BIIEKYT EPECTPONKY VX STHUYECKOTO
CO3HAHVI, I3MEHEeHe IICUXO/OTMYECKIX YCTaHOBOK
¥l TYXOBHBIX LIeHHOCTEII, 4TO B CBOKO OYepe/ib BbI3bI-
BaeT TpaHC(OopMaINIO CAMIX KOPEeHHBIX COOOIIeCTB.
Ha3BaHHbIe TeH[EHLMM BIEKYT KOHCTUTYLMOHHO-
IPaBOBYI0 MOJCPHM3ALINIO, KOTOpas B IIOCTIeJHee
BpeMs [JOCTaTOYHO MOAPOOHO ONMCBIBACTCA B TPY-
laX POCCUIICKUX ¥ 3apyOeXXHbIX ydyeHbIX [BoHpmapb
2015:21-29]. Kak monaraer T.C. MacnoBckas, pas-
BUTHE TOCYAApCTBa ¥ 00IIeCTBa, OSABICHNE HOBBIX

BBI30BOB — COL[MA/IbHBIX, SKOIOTMIECKIX, SKOHOMII -
YeCKUX, MOMUTUIECKUX U JPYTUX — [IPeOpenes-
eT HeoOXOAMMOCTb HOBEIU3ALMM KOHCTUTYIWIL,
B TOM UJICTIe Ml HOPM, OTHOCSIIMXCSI K KOPEHHBIM Ha-
ponam [Macnmosckas 2020:46].

KoHcTnTynMOHAMM3M, T. €. KOHCTUTYLMOHHO-
[pPaBOBasi PeabHOCTb, MO3BOMAET (POPMUPOBATH
[PaBOBYI0 OCHOBY >KU3HEMEATETbHOCTY KOPEHHBIX
HapOJIOB B TOCYJaPCTBE He TONBKO C YYETOM CyIije-
CTBYIOLVX IIPABOBBIX HOPM, HO 1 C MICIIOTIb30BAHNEM
UJI€0/IOTNYEeCKOTO, COLIMOKY/IBTYPHOTO, THOCEOIO-
TMYECKOTO, aKCHOOTUYECKOTO, IICUXOTIOTMYECKOTO
HOAXOM0B. VIcCmemoBaHusl CpaBHUTENTBHO-TIPABO-
BOTO XapaKTepa TaKXKe MPeNCTABISAIT L[eHHOCTD,
IIOCKOJIBKY COCPEOTAYNMBAIOTCA Ha OTHUYECKUX
HpoLeccax.

OcHOBHasA 4acTh

KynbrypHoe MHOroo6pasyue XapaKTepHO i
HOZAB/IAIOIEr0 OO/NBIINHCTBA COBPEMEHHBIX T'OCY-
IapCTB, OHO OKa3bIBaeT (QyH/IAMEHTA/IbHOE BIMAHME
Ha )XM3Hb COBPEMEHHOTO O0LIeCTBA, Ha €r0 Peryu-
pOBaHUe U OPTaHM3ALMIO, BBIPAXKAETCA B A3BIKE,
IIEHHOCTAX M TPaJMIMOHHBIX HOPMax IOBefeHM,
MUpPOBO33peHMAX n obbryasx. Jekmapanua Opra-
Husauum O6beguuennsix Hanmit (manee — OOH)
2007 r. IpM3HAET, YTO KOPEHHbIE HAPOJbl PaBHBI
CO BCEMM [APYIMMU HapoOfaMy, U OJHOBPEMEHHO
IPOBO3IVIAIIAET IIPABO BCEX HAPOHOB OTIMYATLCA
IPYT OT IpyTa ¥ HOJIb30BAThCS YBAXKEHNEM B TAKOM
CBOEM KayecTBe, IOCKOJIbKY BCe HAapOJBl BHOCAT
BKJ/IaJ] B MHOr0oOpasue 1 60raTcTBO LVBUIN3ALVI
M KyJIBTYP, KOTOpble COCTaB/IAIOT obllee Hacaeaye
gesoBevecTBa'. A TOpmepKaHMA COLMATBHOTO
PaBHOBECHA ¥ Pa3BUTHA CITIOYEHHOCTH B 00I[eCTBe
Ba)XHO, YTOOBI KY/IBTYpHOE MHOrooOpasue ydu-
TBIBAJIOCh B IOPUAVYECKUX IIPABUIAX, KOTOPHIMMU
PYKOBOACTBYIOTCA TpaXkJaHe, NyOMM4Has BJIACTb
¥ COLVa/IbHBIE MHCTUTYTBI rOCyAapcTBa. VIMeHHO
C y4eToM HeoOXOoaMMOCTV (OPMMPOBAHNS U pas-
BUTHUS MY/IBTUKYIBTYpHOrO obmectBa B 2020 T.
cT. 69 Koncrurynum PO 6p1a gomonHeHa HOBeN-
JIOJ, B COOTBETCTBUU C KOTOPOJ TrOCYHapCTBO B3f-
710 Ha cebs1 0653aTeNbCTBO 10 3aLIUTE KY/IBTYPHOI
CaMOOBITHOCTY BCEX HAPOOB ¥ 3THMYECKMX OOII-
HOCTEJl CTPaHbl M COXPAHEHMIO STHOKYIBTYPHOTO
¥ A3BIKOBOTO MHOT000pasys pOCCUIICKUX HAPOIOB.
Taxum 06pasom, B HacTosAIee BpeMs IIPUOPUTETOM

' OOH: Oeknapauma OOH o npaBax KOpeHHbIx Hapofos. MNpuHaTa pesontoynein 61/295 NeHepanbHo Accambnen ot
13 ceHTAbpa 2007 r. URL: https://www.un.org/ru/documents/decl_conv/declarations/indigenous_rights.shtml (gaTa

ob6palyeHuna: 1.10.2024).
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POCCHMIICKOTO TOCYHApCTBa B 9THMYECKON cdepe
CTAHOBUTCS COXPaHEHMe U Pa3BUTHE KYIbTYPHBIX
pasIdnii ¥ KyJIbTYPHOTO MHOTOOOPA3NIAL.

B nenmom mpob6neMaryika My/IbTMKYIBTYpan3-
Ma KaK COIL[MaNbHO-IIOMUTIYECKO} KOHIIETUY, Ha-
IpaBIeHHON Ha CO3JjaHMe U PasBUTHE L[eIOCTHOTO
CO001IIeCTBa, COCTOAILETO M3 PAa3NTNYHBIX ITHOCOB,
UMEILINX ¥ COXPAHAMIIMX 3THUYECKYIO KYIbTY-
py, odopmIAeTCa B COLMONIOTNY, aHTPOIIONOTHN,
nomuronorun u ¢unocoduu x koxuy XIX crone-
tiA. Co BTOpOIl MoNOBUHBI XX B. MYIbTUKY/IBTY-
panusM CTaHOBUTCS 3HAYMMBIM HAIIpaB/IeHVEM
TYMaHMTApHOTO ¥ COLMATbHOTO 3HAHMA, a TaKXKe
rOCY[apCTBEHHON MOMUTUKON U upeonorueit [Jla-
mvH 2013:20-26]. MynbTUKYIbTYpaau3M B CBOeIt
OCHOBE COJIEP)KUT M0 TaPMOHMYHOIO COCYIIe-
CTBOBaHMA Ky/IbTYPHBIX UM STHMYECKUX TPy,
Ypy TPAAUINY, IPAKTUKY, LIEHHOCTH TIPU3HAIOTCA
TOCYJapPCTBOM.

PassurmeM upeit MynbTUKYIbTYpaln3Ma 3aHU-
MaJliCh B OCHOBHOM 3apy0exHble yuenble (V. Kum-
nuka (W. Kymlicka), T. Mogyn (T. Modood), b. ITa-
pex (B. Parekh), Y. Teitnop (Ch. Taylor), 9. Tupsxun
(E. Tiryakin), I. Tepu6opHu (G. Therborn) u nexoro-
pole npyrue. Oco6€HHO MHOTO MCCIeSOBaHMUII IO-
CBAIIEHO MYIbTUKY/IbTYPaMM3My B eBPOIENCKIX
cTpaHax u crTpaHax CeBepHOI AMEpUKM C TOYKMU
3peHMA YCTOABIINXCA 1 HOBBIX COLMAIbHBIX 1 KY/Ib-
TYPHBIX IIPaKTUK, OTHOIIEHMII oOLiecTBa K pas-
IMYHBIM MEHBUIMHCTBAM B KOHTEKCTE COIMaTIbHOTO
rocymapcrsa (I1. Kusucro (P. Kivisto), K.®. Korrak
(C.Ph. Kottak), M.®. Paiic (M.E. Rice)). Tepmun
«MYNIBTUKYIBTYPAIN3M» TOSBIAETCA B OT€UECTBEH-
HBIX MCCefloBaHMAX HauMHaA ¢ 1990-x I. — nepBo-
Haya/IbHO aBTOPBI M3y4a/IM JAHHBI (EeHOMEH B yC-
JIOBMSIX 3aIlafiHOV COLMA/JIbHOM ¥ TIOJIUTUYECKON
peanmbHocTu (K.C. ApytionsH, A.B. Beperesckas,
JILM. [Ipobmxesa, 3.A. Ilann, A.M. KyponsaThux).
CoBceM HefJaBHO POCCHMIICKME y4eHble Hadyamy 13-
y4aThb MYIbTUKY/IBTYPANIN3M U €0 OCHOBHbIE IjeH-
HOCTY, IPUHLIUIIBI C TOYKM 3PEHMSA €r0 BO3MOXKHOI
aJlalTalyy K POCCUIICKOMY KOHTEKCTY.

CyliecTByIOT pasinyHble IOAXOABI K OIpe-
JIeIeHNI0 MYIbTUKY/NbTypanu3Ma, B YacTHOCTH,
MY/IBTUKY/IBTYPaIu3M ompepensercsa Kak (1) co-
CyleCTBOBaHNE PAfA PasIMYHBIX KYIbTyp BHYTpK
KaKoil-m160 rpynisl o0mecTBa; (2) onpeneneHHas
HOMUTIYECKasA CHCTeMa WM TOCYHapCTBeHHasA Io-
NUTHUKA, HalleJIeHHasd Ha TapaHTUPOBAHHOE paBHOE
NpY3HAHME PA3NNYHBIX KYIbTYp M He HOIYCKalo-
mas AUCKPUMUHAIMU IO TIPU3HAKY IIPUHAZIEX-
HOCTH) K 0c0060i1 TPYIIIe STHUYIECKNX / KYIbTYPHBIX
MeHbIIMHCTB [Dictionary of Race 2003:183-184].
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Oco6eHHO 3HAYMMOI U 3aCNMy>KMBAIOLIe/l BHYMa-
HMA TIPEACTaB/ACTCA Takas (opMa MY/IbTUKY/Ib-
TypaamM3Ma, KaK KOHCTUTYLMOHHBIA MY/IbTUKY/Ib-
TYpaan3M, IOCKOJbKY, OCYLIECTB/IAACh B paMKax
TOCYapCTBa, IPOABIECHNUA PA3INMYHBIX KY/IBTYp
JIO/DKHBI OBITH YPeryInpoBaHbl IPaBoM, obecredn-
BAIOIIMM YZIOBJIETBOPEHME KaK OOLIMX, TaK U YHU-
KaJIbHBIX IOTpeOHOCTell cBOMX rpaxpaaH. Odesnp-
HO, 4TO TOCYHapCTBO MOXXET IPU3HABATb OCOOBII
craryc (a 3HAYMT, IOPUANYECKOE CYILIECTBOBAHUE)
OIpeJie/IeHHBIX IPYIII HaCe/IeHN s, HallpuMep, STHO-
COB, TIPUYEM B COBPEMEHHBIX MY/IBTUKY/ILTYPHBIX
rOCylapCcTBax 3TO NpU3HAHUE BCe 4Yallle OCYILecT-
BJIIETCS HA OCHOBE KOHCTUTYLIIL.

KOHCTUTYLIVIOHHBINT MY/IBTUKY/IBTYPAIN3M OC-
HOBaH Ha MJieAX KOHCTUTYIVIOHA/IN3Ma J STHOKY/Ib-
TYPHOrO MHOroob6pasus. B oOuieM Buje KOHIjem-
M0 KOHCTUTYLVIOHHOTO MY/IBTHKY/IBTypaln3Ma
MOYXHO OIMCATh KaK IOUTIYECKOe 1 I0pUITIecKoe
KOHCTUTYUPOBaHNe B paMKaX Hal[yM/TOCYAapCTBa
B TOVI M/IM VIHOJI Mepe 060c06/IeHHbIX 9THOKOHpec-
CHOHAJIBHBIX U STHOKYIBTYPHBIX TPYIII, KOTOpOe
HOATBEP>KAEHO OCHOBHBIM 3aKOHOM TOCYHapCTBa.
Takoe KOHCTUTYMpOBaHME pacCMAaTPMBAETCHA Kak
aJIbTepHATMBA KOHLEIINY «HAIL[IOHATIbHOTO II/Ia-
BWIBHOTO KOT/Ia», IIPYIMEHAEMON B paMKax TroCy-
IAPCTBEHHOI'O CTPOMTENbCTBA BO MHOTMX CTPaHAX
(nampumep, B CIIIA) u mpepnmonararoreit ciusHue
BCEX HAPOJOB B €NVHYI HALMI0 Yepe3 KyIbTyp-
HOoe M OMonornyeckoe CMelleHue, HaIVMOHAIbHO-
TOCYJapCTBEHHYI0 ~ MHTETPALVI0  IIOCPEACTBOM
cucteM o61ero s3bika, 0b1iero ob6pasosanms, 06-
1[eil Ky/IbTypbl 1 001meit gestenpHOCTH. [Ipy aTom
KOHILIETIMA «HAI[VIOHAJIbHOTO IUIABM/IBHOTO KOT/Ia»
OTpUIIaeT HajuM4ye KaKuX-mmbo KOHQIMKTOB CO-
IMaJIbHOTO W/IM STHIYECKOro xapakrepa [UepruHa
2000]. B monmuruke, BBICTPOEHHO} Ha OCHOBE KOH-
CTUTYLMOHHOTO MY/IbTUKY/IbTYPaIn3Ma, A3bIKOBBIE,
KY/IbTYPHbIE, XO3AJICTBEHHBIE 1M MHbIE Pa3IN4MA
3THOCOB, COCTAaB/IAIOIVX eVHYI0 HALMI0, paccMa-
TPMBAIOTCA KaK YHUKA/IbHbIE VI JOIOHAOLINE APYT
PyTa COCTAB/IAIINE IAPMOHIYHOTO YCTONYMBOTO
obuecTBa.

B 1971 r. Kanapa cTaa nepBoii CTpaHoll B Mupe,
KOTOpas NPMHSANA KOHLEMINIO KYIbTYPHOTO MHO-
roobpasuss B KadecTBe O(QUIMAIBHON IOMUTHU-
k. Tem campiM KaHapa mopTBepamiaa ILeHHOCTb
¥ JOCTOMHCTBO BCeX KaHaCKMX I'PaXK/JaH He3aBIUCHU-
MO OT MX PACcOBON VIV 3THUYECKON MPUHAJIEKHO-
CTM, UX A3bIKa VJIM BepONCIOBeanus. Takas momm-
THKa KY/IBTYPHOTO MHOr000pa3us OblTa 3aKperieHa
B 3aKOHe 0 KaHa[ICKOM Ky/IbTYPHOM MHOT000pasuu,
npunaToM B 1988 1. [IlIBegosa 2014:5].
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Kak cripaBepyinBo oTMedaeT B CBOEM BBICTYII/IE-
Huy npepcenarens Koncrurynuonnoro Cyna Poc-
cuiickoit @epepaunn B.JI. 30pbKMH, ¥ KOHIIEMIINA
IUIABU/IBHOTO KOT/IA, ¥ KOHIIENLMA MYIbTUKY/IbTY-
panM3Ma UMEIOT CBOU Cepbe3Hble HelOCTATKN U PU-
CKIM, Ml HU OffHA 13 HUX He IIOTy4YN/Ia II0/THOLIEHHOTO
U 93¢ PEeKTUBHOTO PasBUTUSA B 3alaHBIX CTPaHAX
[Boppkun 2011]. Poccuitckmit ONBIT HOCTPOEHUS
MHOTOHAIYIOHA/IbHOTO TOCY/lJapCTBA OKa3ajicA Io-
pasfo MeHee >KeCTOKUM U HeCIIpaBeIMBbIM, 4YeM
AHAQJIOTMYHBII  ONBIT  HOCTPOEHUSA  IOHOOHBIX
TOCYfIapCTB B [JPYIMX YacTAX MHUpa. 3a CTONETH:A
TOCYlapCTBEHHOIO CTPOUTE/IbCTBA Halla CTpaHa
He TOJIbKO Hay4M/Iach B3aMMOJIe/ICTBOBATh C IIPef-
CTABUTE/IAMM PA3NMYHBIX 3THOCOB, HO 11 CyMesia CO-
XPaHUTD OOJIBIINHCTBO STHX STHOCOB, B TOM YICIIE
obecreunTh MPOKNE BOSMOXHOCTY Pa3BUTHA UX
A3BIKOBOTO, KY/IBTYPHOTO, PEIUTMO3HOTO CBOEO-
Opasus. [/maBHOIT IPaBOBOI Myieelt 9TOro mporiecca
B.JI. 30ppK1H CYMTAaET MUMEHHO BBIPAOOTKY Ha yPOB-
He TOCylapCTBa IIPAaBOBOJ MOJieNM pelleHNus Mpo-
671eM, TOPO>K/IEHHBIX 3THOHAI[VIOHAJILHBIM MHOTO-
obpasueM [3opbkun 2011].

KoHcTuTynMOHHBIE HOPMBI, B TOM 4MUCTIE [O-
nojHeHHble B 2020 T., IOJYEPKUBAIOT, YTO Ba>KHBIM
aCIeKTOM POCCUIICKOTO KOHCTUTYIIMOHHOTO MYIIb-
TUKY/IbTYpaan3Ma JO/DKHA CTaTh IMEHHO 001epoc-
CMIICKasA TOCYJAPCTBEHHAsA U/IEHTUYHOCTD, JOIOJI-
HEHHas 3THUYECKON MIEHTUYHOCTbIO YHUKAIbHBIX
TPYNI TPaKJaH, NPOXMBALIMX Ha OT/a/€HHbIX
TEPPUTOPMAX HAILEr0 TOCYApPCTBA M BHOCAIIMX
CBOJI BK/Ial B KY/JIbTYPY, LIEHHOCTH, 00pa3a XM3HN
poccumiickoro obmecta. Obuiepoccuiickas Kyib-
TYpHas UJEHTUYHOCTD — 3TO KOMIIJIEKCHOE SIBJIEHUE,
CTIOKMBILIAACA CUCTEMA, KOTOpas BKIIOYaeT B cebs
MHOT'O QaCIIeKTOB, B TOM YNC/I€ HallMOHAJIbHBIIL,
STHUYECKNI, coumanbubil [JIncenkosa 2018:55-
68]. 1 MOMMATHUYHBIX TOCYAPCTB XapaKTepeH
(deHOMeH [IBOVHON KY/IbTYPHO! WAEHTUIHOCTH,
KOTOpDbI/l XapaKTepusyeTcs OllylleHMeM IIpMHAJ-
JIEKHOCTY MH/IMBUJIOB OJHOBPEMEHHO KaK K CBOEil
KY/IbTYPe, TaK 1 K Ky/IbType 00IerocyiapCTBEeHHO
Hauuu. KynbTypHble pasnuynsa He BOCIPYHMMAIOT-
CA KPUTMYECKM, OHM COBMEILIAIOTCA B 00pase Kus-
HU, LIEHHOCTAX, NOBefleHNN. Ype3BbIualiHO Ba>KHBI
B ONIpefe/leHUM JIBOMHOM WMIEHTUYHOCTY 3HaHUe
U BOCIPUATHE KAaK POCCUIICKMX TPajuLuii, B TOM
4yciie IPaBOBBIX, TaK ¥ 3HAHME U JMCIOIb30OBaHMeE
TPajguUMiI CBOETO 3THOCA M MAEHTU(UKALMA CO
CBOMMM KY/IbTYPHBIMM KOPHAMHU U TPAZULVAMU.
Il HaLlMOHA/IPHOM MOEHTUYHOCTY Haubosiee Bax-
HBIM aCIIEKTOM AB/IA€TCA e[VIHEHUEe BOKPYT OIpe-
IeJIEHHON HAIVOHAIbHON OOIIHOCTU. DTOT ACIIEKT
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Ype3BBIYANIHO BaXKeH I omnpegneneHus dpeiima
POCCUIICKOI MIEHTUYHOCTH, OCHOBAHHOI Ha ufiee
HAIVIOHA/IBHOV TOCYAApCTBEHHOCTH, 6a3upyroreii-
CA Ha IIEJIOCTHOCTY MHOTOHAIMOHAJIBHOTO OO0IIe-
ctBa [J/Incenkosa 2018:55-68].

B mupe, rfie MHOTME TOCY/lapCTBa ABMAITCA UC-
KOHHBIMU TEPPUTOPMAMI IPOKMBAHUA KOPEHHBIX
HapozioB, ocobeHHO B Poccum, mcropmyeckue yc-
JIOBYA YKa3bIBAlOT, YTO Haspelaa HEOOXONVMOCTbH
MEHATb MOAXOfibl K PerynMpoBaHMI0 3THUYECKUX
OTHOILIEHNII B PaMKaX KOHCTUTYLMOHHOTO MYIIb-
TUKYIbTYPaIM3Ma, a UMEHHO, HATH, IPeJIOKUTD
U peajn3oBaTb B MOJIUTUYECKOI ¥ KOHCTUTYLMOH-
HO-TIPaBOBOJ IPaKTMKe HOBble KOHIENTYasIbHbIE
OCHOBbBI TIOCTPOEHM:A YCIIELIHO Pa3BMUBAIOIIErOCs
HOIMATHUYHOTO, MOMMKYIBTYPHOTO, MOMMKOHpec-
CHOHAJIBHOTO IIPaBOBOIO TOCYHApCTBa [30pPbKUH
2011]. KOHCTMTYLMOHHBII MYIBTUKYIBTYpPaIN3M,
TakiM 00pa3oM, MO)KHO PacCMaTpuBaThb Kak IIpa-
BOBYI0 U IOMMTMYECKYIO IMApafUIMy, BbIpabaThl-
BaeMYI0 TOCYJapCTBOM B OTBET Ha BBI3OBBI I7100a-
U3y, YHUPUUUPYIOLIE IIeHHOCTU ¥ B3IJIALDL,
KY/bTYPBbIL, TPAIULIN.

MHnorne tepputopun Poccun aBnAoTca apeana-
MM VICKOHHOTO IIPOKMBaHM:A KOPEHHBIX HapofiOB,
H09TOMY OJHOJ U3 OCOOEHHOCTeil Pa3BUTUA KOH-
CTUTYLMOHHOTO MYJIbTUKY/IbTYpaMu3Ma J[JOIKHO
CTaTb €ro «MHAUI€HHOE M3MepeHMe», KOTOpoe 3a-
K/II0YaeTCsA B 0COOOM BHMMaHMY TOCYapCTBa K KO-
PEHHBbIM Ma/I04MCTIEHHBIM HapOflaM.

Kak ¢eHOMeH «MHUT€HHOCTb» 3apOAMIACh
B 1920-X IT. Tpy NI€PBBIX NONBITKAX KOPEHHDIX JKITeE-
neit CIIIA 3amuTUTb CBOM MHTEPECHl B IIEPUOT, TeX-
HOTEHHOI'O PasBUTUA M YKpeIIeHMs IO3ULMIl To-
cynapcTBa. BriomHe 060CHOBaHHO FOBOPUTD O TOM,
YTO MH/IUTE€HHOE M3MepeHNe IOBIUATIO Ha Pa3BUTHE
KOHCTUTYLIMIOHHO-IIPABOBBIX cycTeM B 1970-1980-x
roflaX B TaKMX IIOJIMITHMYECKUX CTpaHaX, Kak Poc-
cus, CIIA, Kanama, 1 1O3BOMMIO TOCYHAApCTBaM
IPU3HATb 3HAYMMOCTD, IIEHHOCTb M OCOOBIe IIpa-
Ba KOpEHHbIX HapojoB. Ilop «MHAMIeHHOCTbIO»
MOXKHO IIOHMMAaTb COBOKYIIHOCTb XapaKTePUCTUK,
HPUCYHIMX OIpEJe/IEHHBIM 3THOCAM — KOPEHHBIM
HapofiaM, BK/IIOYAIOIMX MX YHMKAJbHYI U HeEUs-
MEHSIOLIYIOCS KYIBTYPY (CaMOOBITHOCTD), 0COObII
o6pa3 XM3HM U XO3SIICTBEHHON JeATEeNbHOCTI
(B OCHOBHOM CBsA3aHHBIe C TPAaJAMIMOHHBIM HpMU-
POIOIIO/NIB30BAHMEM), LYXOBHYIO O1M30CTb K IIpU-
pone (MCKOHHBIM 3eM/IIM), ClieliipuyHble CrIoCcoObI
paccernenus (B M30JALVM, AUCIEPCHO, BJaleKe OT
TEXHOJIOTMYeCK) Pa3BUTBIX Teppuropuii). DeHoMen
MHJUI€HHOCTY IIPM3BAH WUIPaTh 3HAYUMYI DPOJb
B PasBUTUM IOJIMITHNYECKUX TOCYIAPCTB M MOXKET
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CTaTh WUEOIOTMYECKONM, aKCUOTOTUIECKO, COIMO-
KY/IbTYPHOJ OCHOBOJ KOHCTUTYLIOHHOTO MY/IbTH-
KY/IbTypaIn3Ma.

[TormaraeM, 4T0 HEKOTOpble MH/VUIEHHbIE aCIIeK-
Tbl Pa3BUTUA KOHCTUTYLMU IIO3BOJIAT OTPasUTb
0COOEHHOCTH 1 CIIelUdUKY CyIeCTBOBAHVS KOPEH-
HBIX COOOLIECTB, IPOKMBAOIINX B aMIHUCTPATHB-
HO-TEPPUTOPUA/IbHBIX TPaHUIAX M HOPMATMBHO-
IPaBOBBIX PaMKaX TOCYHapCTB, MX MOTPeOHOCTH
M OXXMzIaHusA, GOPMBI B3aVMOJIEVICTBISA C Ty OIMYHO
BJIACTBIO U JAPYTMMU 3THOCAMM, a TaKXe IPaBOCO-
3HaHMe. HakoHell, KOHCTUTYLVIOHHbI MY/IbTUKY/Ib-
TYpajn3M II03BOJIUT B TIPOLieCCe TOCYAAPCTBEHHOTO
U OOILIeCTBEHHOTO PasBUTHs BBIABIATH IPOO/IEM-
Hble aCIIeKTbl COOTHOLIEHNUS CYI[eCTBYIOINX KOH-
CTUTYLMOHHO-TIPAaBOBBIX HOPM M IPAaKTUKM UX
peamM3anuy IpU CTONKHOBEHMM C Qumocoduert
Y MUPOBO33peHMEM KOPEHHBIX COOOIIECTB, a TAKXe
OyneT croco6CTBOBAaTb COBEPLIEHCTBOBAHMIO POC-
CUIICKOTO STHIYECKOTO 3aKOHO/|aTe/IbCTBA.

Ha ocHOBe KOHCTUTYLMOHHOTO MY/IBTUKY/Ib-
TypaamaMa MOXeT cHOpPMMPOBATbCSA HOBasA 3THO-
HONNTUKA, T. €. CUCTeMa OCYIIECTBIAEMBIX TOCY-
IApCTBOM Mep, HAIIpaB/ICHHBIX Ha y4eT, COYeTaHMe
VI pea/lM3aliiio STHIYECKNX NHTEPECOB, Ha pelleHNe
HpoTUBOpeunii B chepe STHUYECKUX OTHOLICHMWIL.
9T0 BaXKHasA YaCTb HAIMOHA/IbHON IOIUTYKY, TIPef-
CTaB/IAIIIell  IleJIeHANIPAaBICHHYI0 J[ieATeTbHOCTD
IO PETYIMPOBAHUIO B3aMMOOTHOIIEHNIT MeXy Ha-
IMAMM, STHUYECKVIMY TPYIIIAMU, 3aKpeIUIeHHBIX
B COOTBETCTBYIOIVX IOIUTUYECKMX JJOKYMEHTAX
¥ TIPaBOBBIX aKTax rocypapcrsa [Hucren-Xaapara,
Imanyn, Tynaesa, 3axaposa 2022:11-41]. B.A. Tumur-
KOB Ha3bIBaeT STHOIONUTUKOI cepy yHpaBleHNs:A
U obecrieyeHns MHTEpPecoB U IpaB IPaXKJaH, CBSA-
3aHHBIX C X STHOKY/IBTYpPHBIMU 3arpocamu [Tm-
KoB 2001:43-44]. DTHONONUTUKA BK/IIOYAET B ceOsd
IPMOPUTETBI, L€/, IPUHINIIBI, OCHOBHbIE HAIIPaB-
JIeHNA, 3ajauM ¥ MEXaHU3MBI UX peanusaiyn. SInpo
STHOIOJIMTHKY — CHUCTEMa IIPAaBOBBIX HOPM, 000-
CHOBBIBAIOILIMX CTATYC, MAEHTUIHOCTD STHUYECKUX
TPYIII C y4eToM 0OajaHca MX MHTEPECOB, CTENeHM
KOHCTPYKTMBHOCTY IOC/IEJHUX J/IS 00IecTBa.

Vcxopa M3 aHammM3a MEX/[YHAPOJHBIX aKTOB,
KOHCTUTYLMII M STHUYECKOTO 3aKOHOJATEeNbCTBA
B Poccun u fpyrux apKTHYeCKUX CTpaHaX, Mbl MO-
K€M CJIe/IaTh BBIBOJ] O TOM, UTO paHee STHOIOINTIKA
Ha HaIlMIOHA/IBHOM M MeXX/JYHapOJHOM ypPOBHe Obl/ia

B OCHOBHOM HaIIpaB/IeHa Ha IHTETPAL¥I0 KOPEHHBIX
cooljecTB B Haiuy, obpasymoliue TroCyaapcTsa,
a B HacTosillee BpeMsi Oosiee CIpaBefyIMBOIL U COOT-
BETCTBYIOLVIT peajisiM U 3afja4aM COBPEMEHHOCTH
IIPEeCTAB/IACTCS MOMUTIKA MYIbTUKYIBTYPaInN3Ma,
B KOTOPOJT MH/YITeHHbIe HAPOJbI IIPU3BAHbI UTPATH
3HAYUMYIO POJIb.

3akmroueHne

B kauecTBe BoIBOIA 0000LIMM, UTO «MHAUTEHHOE
U3MepeHue» MOAJEPKUBAET U JICTUTUMUPYET Tpe-
6oBaHme crierduuecKux mpas /i1 KOPEHHbIX Ha-
POZOB, HaIpUMep, IO IPUHLUITY «IIepBble 10 Bpe-
MeHU — IIePBbIE II0 IIPaBy» WIM HA OCHOBAHUM UX
IpYI¥X McTopudeckux npas. Kpome roro, ciemyer
YYUTBIBATh, YTO MHOTVE MHAUTEHHBbIE COOOIIeCcTBa
JIOCTATOYHO CIelMpUIHBI O CBOEN BHYTpEHHeI
OpraHU3aLVy, CHUCTeMe LIeHHOCTell, 06pasy XMU3HM
Y OXKMIAHMAM B OTHOIIeHVH rocypapcTs [Kymlicka
1995:172]. Tlostomy 3ajadeil KOHCTUTYLMOHHO-
r0 MY/IbTUKY/IbTypalu3Ma fB/IAETCA 0OOCHOBaHMe
0COOBIX IpaB, B TOM 4YNC/Ie HE TONbKO /I COXpa-
HEHUSA KOPEHHBIMM HApOAAMM MX ayTEeHTUYHOI
KY/IbTYPBL.

CyuiecTBOBaHMe INOMUTUKMA KOHCTUTYIVIOHHO-
r0 MYJIbTUKYIbTYpaIu3Ma MHO3BOIUT HE IIPOCTO
IPefOCTaBUTD IIPABOBYIO 3AIUTY KOPEHHBIX HAPO-
JI0B, @ 00eCIeYNTh UX KOHCTUTYILVIOHHO-TIPAaBOBOE
pasBUTIE B YC/IOBUAX MEHSIOLINXCA TOCYAPCTBEH-
HBIX OTHOLIeHMIL. B ero doxyce ocobenHo 3Haum-
Mbl HE TO/IBKO KYJIbTYPHBlE M S3bIKOBbIE IIPaBa,
KOTOpbIE B IIOJIHOV Mepe rapaHTUPOBAHBI I Ceiyac,
a 9KOHOMIYECKIe 1 TIONUTHYeCKNe IIpaBa 1 cBo6o-
JibI%, KOTOpbIE MI03BO/IAT KOPEHHBIM HAPOJaM BbION-
paTh 0COOBIIT ITyTh Pa3BUTHA B COBPEMEHHOM MUPe.
Bospoxpenue u passutye IpaBOBBIX HOPM UMEHHO
B 9TMX cepax HO/DKHO CTaTb OCHOBOI IIOTUTUKM
MynbTUKynbTypanmusma [Paine 1999:326]. Kpowme
TOTO, TIPEACTABIACTCA BAXKHBIM KOHLENTYaIN3MU-
pOBaTh MHJUIE€HHbBIE ACIEKTHI KOHCTUTYLVIOHHOTO
MY/IBTUKY/IbTYpamu3Ma B Poccun 1 Ha OCHOBe HO-
BBIX TEOPUII 1 MOJIETIEl CHCTEMATU3MPOBATD IIPaBo-
Bble, OPraHU3ALVIOHHblE, SKOHOMIYECKUE VI MHbIE
MHCTPYMEHTBI, 4YTOOBI BOIUIOTUTH OCOOEHHOCTM
Y IOTPeOHOCTY 3THOCOB, XapaKTePU3YIOLIMXCA VH-
IVIT€HHOCTDIO, B Pea/IbHble PeIleHNA Ha IIPaKTHKe.

2 Torones N.B. KoHcmumyyuoHHO-npasoseie 0OCHOBbI NAMePHAIU3MA U NAPMHEPCMBd 8 OMHOWEHUU KOPEHHbIX MAa04yuc-
JleHHbIx Hapooos Cesepa, Cubupu u [JaneHezo Bocmoka Poccuu: puc. ... B-pa topug. Hayk. Mocksa, 2014. 434 c.
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NMPABOBDIE ACIEKTbI AESUHTErPALUN:
YPOKW BbIXOAA TOCYAOAPCTB
N3 EBPOMENCKUX PETMOHAJIbHbIX

OPrAHU3ALUUI

BBEJEHME. Esponetickuii unmezpayuoHHbviil npo-
exm, 007120e 8PeMA CHUMABUWIUTICA BblOAOUSUMCS
00pAa3uoM 60CCNAHOBTIEHUS NPOUHO20 MUPA HA KOH-
MuHeHme U 3a71020M e20 NPousemanus, éce 6onvule
CMANKUBAEMC € IKIUCMEHUUATIDHUIMU PUCKAMU.
IIpeyedenmpl 6vix00a 20cydapcme U3 e8poneticKux
peauoHanvHvlx opeanuzauuti — Esponetickozo cotsa
(Oanee - EC, Espocows) u Cosema Eeponvt — 3a-
CMABAAIOM KPUMUHECKU NepeoCMbLCIUMb UX ONblN
U nepcrnekmusvl O0anvHeliulez0 CyuLecneoBaHUsL.
Ykasannvie cobbimust, npu 6ceti ux yHUKanvoHoCMu,
Kaxooe 1No-c60emy NOUWAMHYNIU NPUSLIUHYIO ap-
XumeKkmypy 00uieesponetickozo compyoHu4ecmsa
U 3aCMAasunu 00pAMuUmMvcs K yenyOneHHoMy U3y4e-
HUK NONUMUHECKUX U NPABoBbiX Mooesieli 6bix00a
20cy0apcme U3 esponelickux pezUuoHAIbHbIX opea-
HU3auul.

MATEPUAJIbI I METOJBI. IIpu nposedenuu
UCCe008aHUs  UCNOML306AH  OOUAUPHDBLTL  MACCUB
MeHOYHAPOOHBIX U HAUUOHATIDHBIX HOPM, 4 MaK-
Jice cy0ebHoOll npaxmuku, opopmusuux 6vixo0 Be-
nukobpumanuu u3 Eepocorwsa. Ananus npoeeden
C UCNONb308AHUEM UCIOYHUKOB, CBA3AHHBIX C ONU-
MeNIbHbLIM NepecoOPHLIM NPOUECCOM, a4 MaKie Co-
NYymMcmeyouux NonumuKo-npasosvlx Npoueccos
6 camoil Benuxobpumanuu. ITpusneuervt nybnuxa-
Uuu 8 cpedcmeax mMaccosoll ungopmavuu, oPuiu-
A7bHble BbICMYNTIEHUS U 3AA6IEHUS Bbl0AIUSUXCS
1pasosedos u nonumuxos. Vccnedosarue ocHo8aHo

Moscow Journal of International Law - 4 - 2024

HA yemy6neHHOM U3YHeHUU HAYUHOU OOKMPUHDbL
U Npakmuku, BKI0UAT KOMMEHMAPUu Henocpeo-
CIMBEHHDIX YHACMHUKOB Ktouesblx cobvimuti. Ilo-
MUMO  MPAOUUUOHHVIX MEMO0008  10PUOU1ECK020
aHAnU3a, Npu HANUCAHUU PABOMbL UCHOTL308AIUCY
ucmoputeckuti u ouanexmuueckuti nooxoovl ¢ ye-
b0 codemamp Uccnedosarue PopmanvHo-0puUoU-
UecKOUl CMOpOHbL 0e3UHIMEZPAUOHHBIX NPOLECCO8
C UX CUCTEMHBIM BUOEHUEM KAK 63AUMOCA3AHHBIX
anemeHmos 6ornee 06useli OUHAMUKY MeHOYHAPOO-
HO20 NPasa u MeIOYHAPOOHDLX OTMHOUIEHUL.

PE3VYJIBTATBI MUCCJIEHOBAHMZL. Ha npumepe
Bpex3uma npoananusuposarvl npasosvie acnekmol
Oe3urmezpayuu, Kax croiHO20 npouecca pasme-
JHeBAHUS 20CY0aPCMBaA C BbICOKO OPeAHU308AHHBIM
HAOHayuoHanvHoiM coto3om. C 00HOU CMOpPOHbL,
paccmompeno mexoyHapooHo-npasosoe usmeperie
0e3UHMezPAUUOHH020 Npotecca uepes 0eHOHCALUIO
YCMABHBIX MeNOYHAPOOHO-NPABOBLIX AKIMOB U 3a-
K104eHUe HOBbLX 00208006 C UEIIbIO0 <MAZKO20 BbIX0-
0a», obecneuusaru,eeo noCHynamenvHyo mpamc-
PopmMayuI0 BHYMPUCOI03HBIX OMHOUIEHUTI 6 HOBbLE
opmampl, KaK ¢ paspuiBomM MHONECMBA CBA3el,
max u c coxpamenuem Hekomopuvix u3 Hux. C opy-
201l CMOPOHYL, UCCTIE008AHO OPOPMIIEHUE NPOLEcCa
desuHmezpayuu U npeodosneHue ezo Nocredcmeuii
8 HayuoHanvHom npasonopsoxe. Ilocmynamens-
Hoe npeobpasosarie yKopeHeHHvIX 8 Opumarckom
npaee IneMeHMos eeponetickoz0 NpasonopsoKa
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mpebyem NPUHAMUS MbICAY HOPMAMUBHBIX AK-
108, He 2080ps yie 0 nepecmompe euse 00vULE20
konuuecmea ucxoosusux om EC npasosvix nosuyuii
8 HAUUOHATILHOTL CY0eOHOLL npakmuxe.

OBCYKOEHVIA U BBIBOMDbI. Ieononumuue-
ckue cosueu 6 Eepone u mupe 6 couemanuu c bec-
npeyedeHmHoll dezpadayueti NOTUMU1ECKOL U IKO-
HoMuUYecKoll cumyauuu eHympu camoeo Eepocoroza
CMassm noo COMHeHUe He MObKo e20 0asnvHeliuiee
JUdepcmao, Ho Odxce e20 CHOCOOHOCHb COXPAHUMb-
cs 8 cospemenHom eude. Taxum o6pasom, cro#us-
WUTICS MeHOYHAPOOHDITL KOHMeKCM 3acmaesisemn
832/IHYMb HA onvim bpek3uma 6 cpasHumenvHou
nepcnexmuee U paccmampueamv ezo Kak 6ecoMa
U3OWPEHHYI0, XOMS U 0a/leKO He eOUHCINBEHHYO,
npasosy Mooenv 6biX004 U3 Pe2UOHANLHO20 UH-
meezpanuoxHoeo npoekma. Hecmomps na snamena-
menvHble PasnudUs Mexoy 8vixo0om Benuxobpuma-
Huu u3 EC u svixooom Poccuu us Cosema Esponuwi,
NOCIEOHUTL U3 KOMOPbIX 3ACTYHUBAEN 01MOeNbHO20
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U3yHeHUs, NPOCMAMpPUBaIomcst U Hekomopuvie na-
pannenu mexoy 08yms coObmMuUAMU, KAK 6 NadHe
UX 0POpMIEHUS 8 MEHOYHAPOOHOM U BHYMPeHHeM
npase, max u 6 naaHe ux 3HaseHus 0715 OanvHeluien
desunmezpayuu Ha e8PONETICKOM NPOCPAHCIEe.

K/ITIOYEBDBIE CJIIOBA: Esponetickuii cots, Cosem
Eesponvl, esponeiickas unmezpayus, esponeiickoe
npaeo, deHoHcayus, desunmezpauus, bpexsum
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LEGAL ASPECTS OF DESINTEGRATION:
LESSONS OF STATES’ WITHDRAWALS
FROM EUROPEAN REGIONAL

ORGANISATIONS

INTRODUCTION. Viewed for a long time as an
outstanding example of restoring durable peace on the
continent and a major precondition for its prosperity,
the European integration project is increasingly run-
ning existential risks. The precedents of States’ with-
drawals from the main European regional organisa-
tions — the European Union and the Council of
Europe — command a critical review of both their ex-
perience and the perspectives for their continuing
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existence. While the aforementioned events were
unique in nature, they have shaken in their own ways
the long-established architecture of Pan-European co-
operation and prompted in-depth studies of political
and legal models of States’ withdrawals from Europe-
an regional organisations.

MATERIALS AND METHODS. The study is based
on a broad ensemble of international and national
norms and case-law that have shaped the Great
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Britain’s exit from the European Union. The analysis
has been nurtured by an array of sources connected
with the long negotiation process and the parallel legal
and political processes within the UK. Mass media
publications have been used along with official speech-
es and statements by high-level lawyers and politi-
cians. The research also benefits from an in-depth
study of the doctrine and practice, including the com-
mentaries by direct actors of the pivotal events. Be-
yond the traditional methods of legal analysis the au-
thor has used historic and dialectic approach with a
view to combining the study of the formal legal sense
of the desintegration processes with their systemic un-
derstanding as interconnected elements within the
broader dynamics of international law and interna-
tional relations.

RESEARCH RESULTS. The study has analysed
through the prism of Brexit the legal aspects of desinte-
gration as a complex process of the State’s desengaging
from a highly organised supranational union. On the
one hand, the article reviews the international-law di-
mension of the desintegration process through the de-
nunciation of the statutory treaties and the conclusion
of new ones with a view to a «soft exit», thus ensuring
a progressive transformation of the intra-union rela-
tions into new formats, cutting off multiple connec-
tions, while preserving some others. On the other
hand, the article explores the way the desintegration is
framed and its consequences managed in national
law. The progressive transformation of the nationaly
rooted elements of the European legal order requires
thousands of new legal acts, let alone the review of a

1. BBemenue: B3/IeT 1 ajieHMe
0011eeBpOIeIICKOT0 IPOEKTa

CHOBaHHBII1 JiepXKaBaMm-TI00enTeN-

Mu BO Bropoli MUpOBON BOJiHE HOBBII

MEeX/[YHAPOJHBII IOPAOK co3man Oec-
HpellefileHTHbIe TPEIOChIIKY [ AeATeIbHOCTH
perMoHa/IbHBIX OpraHM3ALVIl C Lenblo Oomee Tec-
HOTO COTPYJHMYECTBA TOCY[APCTB BIUIOTh 10 MX
MHTETpallMy B TONUTUYECKOM, 3KOHOMMYECKOM,
COIIMa/IbHOM, BOGHHOM, KY/IbTYPHOM U MHBIX M3Me-
peHMAX. VicTopusa yenoBedecTBa ellle He 3Hajla Ta-
KOTO pacliBeTa PasHOIUIAHOBBIX MHTEIPallYlOHHBIX
MHCTUTYTOB BO BCeX 4YacTAX cBera. PacTepsanHas:d
CaMoll paspyLINTEIbHON B MCTOpUM BOVHON EB-
poIa paHbllle PYIMX KOHTMHEHTOB BCTaja Ilepef

Moscow Journal of International Law - 4 - 2024

more voluminous body of the EU-related case-law
through national judicial decisions.

DISCUSSION AND CONCLUSIONS. The geopo-
litical shifts in Europe and the world, allied with the
unprecedented deterioration of the political and eco-
nomic situation within the European Union itself,
raise doubts at both its continued leadership and even
its capacity to survive in its present format. The cur-
rent international context therefore commands a re-
view of the Brexit experience in a comparative per-
spective, taking it as a highly sophisticated legal model,
albeit not the only one, of withdrawal from the region-
al integration project. While the United Kingdom’s
withdrawal from the EU presents notable differences
with Russias withdrawal from the Council of Europe,
which deserves a separate study, certain parallels have
been identified between the two phenomena both in
terms of their framing in international and national
law and in terms of their significance for further desin-
tegration on the European arena.

KEYWORDS: European integration, European Un-
ion, Council of Europe, European law, denunciation,
desintegration, Brexit
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BBIOOPOM OpPraHM3alMOHHBIX (HOpPM NPUMMPEHMS
BOEBAaBIIIX MEX/y COO0I0 CTpaH 1 0becredeHns ux
HIOCTIEBOEHHOTO BOCCTAaHOBJIEHM I, B3aMOMEIICTBI:A
U KOJUIEKTMBHOI 6e3omacHocTi. PaspmeneHme >xe
KOHTMHEHTA I10 MJIe0/I0TN9eCKOMY KPUTEPHIO Ha CO-
IVIQTVICTUIECKMI «BOCTOK» ¥ KaIUTA/TNCTUYECKUI
«3amaji» BO MHOTOM IIPefiONpeenIo KaK COCTaB
IIOCTIEBOEHHBIX DPEeTMOHA/NIbHBIX OpPraHM3alNil, TaK
¥ VIX MHCTUTYLMOHHBIE (POPMBL

Yepes mecsan nocne Pynronckoit peun Y. Yep-
gy (5 mapra 1949 r.) Ha 3amaje KOHTMHEHTa 00-
pasyercs Boennsiit 6mok HATO (4 amperns 1949 1),
a eme yepes Mecsn Coser EBpomnbr (5 mast 1949 ).
KommeTeHlMss 1OCIeHEr0, CTaBILErO CHavaza
npeATedeli, a B JajbHENNIeM M BaXHENIIUM IIpa-
BOBbIM KOMIIOHEHTOM €BPOIICNICKON MHTErpanun,
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COCTOAIa B OPTaHM3alMU COTPYIHMYECTBA BO BCe-
BO3MOXKHBIX 0071acTsX', KpOMe BOIPOCOB 00OPOHBI,
paboTy Haji KOTOPBIMU IIPEAIIONAraIoCch BECTH B OT-
nenbHOM popmare?. TomoM paHee yrxe Obl1a co3faHa
Oprannsanys eBpoIeiickoro 5KOHOMUYECKOTo CO-
TpynHudectBa (16 anpens 1948 r.) s KoopanHa-
nym IIporpammer BoccTaHoBNIeHNs: EBpombl, 6oree
M3BECTHOM KaK IUIaH Mapiuania, y4actue B KOTO-
pom CIIIA o6ycnoBuny BbiBeieHEM KOMMYHICTOB
U3 TIPaBUTENbCTB BOBJIEYEHHBIX B HEr0 CTpaH.
ITocnenoBablilee co3faHye OCHOBHBIMY 3aIlalHOEB-
pomeiickumn crpaHamu EBpormeiickoro obbenuHe-
Hys yria u ctanu (18 amperst 1951 1), Kak pernaro-
I[eTO LIara Ha Iy TH K 60J1ee TeCHOV 9KOHOMMYECKOT
MHTEerpalyy, IONOJHUIO IJIABHBIE HeCyllue 3jle-
MEHTBI 3aIIaJHOEBPOIIEIICKON pEerMOHANbHON VMHTe-
TPalIOHHOI apXUTeKTYpbl. llocnenHaa no Havama
90-x roioB XX B. YCIIEHIHO KOHKYpMpOBaJa C peru-
OHA/IbHBIMU OOBEAVHEHUAMI COLMANTNCTUYECKOTO
nareps Ha BocToke EBpomnnl B Busie CoBeTa 9KOHO-
MM4ecKoil B3ammonomoiyu (¢ 25 suBaps 1949 r.)
u Opranusanyyn Bapiasckoro gorosopa (c 14 mas
1955 1.), cTaBIIIell BBIHYXK/IEHHBIM OTBETOM COIIJIa-
repsa Ha co3ganne HATO u nepBble jBe BOTHBI €TI0
pacmpenus o Iperuu n Typuuu B 1952 1 3anag-
Hoit [epmanum B 1955 rT.

[Tapenne bepnmHCKoI cTeHbI U MOC/IEJ0BABILNIT
3a HuM pocnyck Opranmsanymy Bapirasckoro goro-
BOPa, a Takxke pacnaj, CCCP panu EBpore pemkumit
MICTOPUYECKMII IIAHC IPeofojeHns ObIION Mpeo-
JIOTMYECKOJI KOH(PPOHTALMM 4epe3 BbICTpAauBaHMeE
HOBOJ1, HOJ/IMHHO OOIIeeBpOIeiiCKOil apXUTEKTY-
PBI COTPYIHNYECTBA U 6€30IIACHOCTY, @ YBEPEHHBII
nonuTUYecknii Kypc Poccum Ha crparermyeckoe
HApTHEPCTBO CO «CTAOM/IBHOI, IPOLBeTAOLIel
u emuHoil EBpomoii»’ cosmaBan jjis aToro, kasa-
noch Obl, MAeanbHble ycaoBuA. BMmecto HeraTus-
HOIT — ¥ K TOMY K€ OTHOCUTE/IbHOI — CTaOM/IBHOCTI

BpeMeH XOJIOfHOJ BOJHBI TpeboBamach CTabuib-
HOCTb NTO3UTHBHASA, OCHOBAaHHAs Ha KOJIEKTUBHOM
B3auMofecTBIM®,

Cras g4 Poccun npropuTeTHBIM OYTH HA YeT-
BEpPTh BeKa IIOCTCOBETCKON MCTOpuy, 06IieeBpo-
HejicCKoe COTPYJHMYECTBO PasBUBAIOCh B paMKax
HOBOJ PETMOHA/JIbHOM ApXUTEKTYPbI, aJalTHUPO-
BaHHOII II0f] COBMECTHOE pelleHye oOLuX 3ajad.
OTO M TpeBpalleHNe B IOIMHHO 06ljeeBporeii-
ckue opranmsanuu Coseta EBpomnbl u Opranusa-
MU 10 6€30IaCHOCT 1 COTPYAHMYecTBY B EBpore
(manmee — OBCE), npudem mocnefHsisi ¢ MOTEHIIN-
aJIoM paclIMpeHMs B3aMMOJENCTBMA He TOJbKO
B IIaH'DEBPOIENICKOM M3MepeHuy oT Bmagusocro-
Ka jjo J/Inccabona, HO U B ropaszo 6ojee LIMPOKOM
€BpOATIAHTUYECKOM M3MepeHMn oT BragmBocroka
o BankyBepa. 9T0 U co3flaHMe IIPOYHBIX KaHAJIOB
[ MHTEHCUBHOI'O KOMIIEKCHOTO B3aMIMOZIEIICTBIA
Poccun ¢ EBpocowsom B BycTOpoHHeM (opmare
C MIOTEHIIMAJIOM €r0 PaCIIMPEeHNs 10 TaKUX CMeJIbIX
IPOEKTOB, KaK «MHTETPaINA MHTerpaluii», HallpaB-
JIEHHBIX Ha B3aMMOJEIICTBME MEX/Yy MHTEIPallMiOH-
HbIMU TIpolieccamu B EBpone n EBpasun [Vurerpa-
IIVIOHHbIE IPOLeccHl ... 2017:7-8, 11-12, 18-22]. 9to
1, JI0 OIIPefIe/IeHHOII TTOPBI, G07Iee 1IN MeHee yCIIell-
Hoe B3auMogericTsue no muuann Poccusa — HATO.

PelneH1me «eBpOIEiiCKOro BOIIpoca», 0603HaYeH-
HOTO 1JIe0/I0TOM IIaHbEBPOIIEIICKOTO [IBVDKEHNSA Ha-
yaja XX B. Puxappom Kyznenxose-Kanepru kopHem
Bcex 6en Craporo Csera’®, B 1I000M cryyae mogpas-
yMeBajIo obecriedeHye KO/UIEKTYBHOI Y Hefle/IMOI
6esomacHocty KoHTHMHeHTa. OnHako Hu B OBCE, Hut
B KaKMX-/100 pyrux obijeeBpornerickux Gpopmarax
IPVMHLNUII HEJeNMMOCTY 0e30IIacCHOCTY, IPOBO3-
IameHHbl B EBpo-Atnantuke B 90-e ropsl XX B.
Ha BBICIIEM YPOBHE, MEX/[yHapO/JHO-IIPAaBOBOTIO 3a-
KpeIUIeHns Tak 1 He nony4nn’. Bee nHble o61ees-
poIerickue 1 flake eBpOaTIaHTUYECKVE IPOLIECChI

! Llenbto CoseTa EBpOI'IbI npoBO3rnawanocb «A0CTUKEHNE 6onbLUero egnHCTBa mMeXxay ero YyneHamu» n «copencTame

X SKOHOMMYECKOMY U COLMaIbHOMY MpOrpeccy... MoCPeACcTBOM PacCMOTPEHMA BOMPOCOB, MPeAcTaBaAloWmx obLunin
VNHTepec, 3aK/IIYeHUA COrMaLleHnin U NPoBeAeHNA COBMECTHbIX AEeNCTBMI B SKOHOMUYECKOW, COLNANIbHON, KySIbTYPHOW,
HayyHOW, NPaBOBOW 1 aiMUHUCTPATUBHON 06/1aCTAX, PaBHO KaK 1 NyTem NoAAepKaHUA 1 AanbHelLero ocyLecTsieH s
npaB YyenoBeka 1 OCHOBHbIX cBO6oA» (CT. 1 YcTaBa).

2 Hauano Ttakomy popmaty 6bino nonoxeHo npegsocxutnswm HATO Bproccenbckum naktom (17 mapta 1948 r.), uto
BMOCNEACTBUN HALLIO CBOE NPOJOSIKEHMe B 3anafHOeBPONenckom cotose (24 okTabpa 1954 r.), npocylyecTBOBaBLIEM
napannenbHo ¢ HATO no 2012 .

3 V. Poutine Vive le dialogue Europe-Russie! — Le Monde. 28 mars 2007. P. 21.

4 BblcTynneHne MuHucTpa nHocTpaHHbix gen Poccun C.B. JlTaBpoBa Ha BeceHHel 61-1 ceccum MapnameHTckol accambnen
CoseTa EBponbl. Ctpacbypr. 29 anpensa 2010 r. - MuHucmepcmeao uHocmpatHeix 0esn Poccutickoti ®edepayuu: [cainT]. URL:
https://mid.ru/ru/press_service/minister_speeches/1700197/ (aata obpaLyeHus: 10.11.2024).

> «Y Hawero KOHTMHeHTa fBe 6onblune Npobnembl: coLManbHbIA BOMPOC 1 €BPONeNCcKuii BONPOC; KnaccoBasa 6opbba
1 BOMHa Mexay eBponeinckumm rocygapcteamu» [Coudenhove-Kalergi 2019:12].

¢ BbicTynneHne MuHuctpa nHoctpaHHbix gen Poccun C.B. JlaBpoBa Ha BeceHHel 61-11 ceccum MNMapnameHTcKom accambnen
CogeTa EBponbl. Ctpacbypr. 29 anpena 2010 T.
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COTPYHRHMYECTBA, KoTopble BricTpayuBanuch B ObBCE
u B Cosere EBpombl, Kak B OCHOBHBIX HECYILUX
CTPYKTypax 00IeeBpPOIIEIICKOI pernoHanbHOI ap-
XUTEKTYpPbl, HECMOTPS Ha MX MHOTOYUC/IEHHBIE [I0-
CTIDKEHVsSI B Pa3HOOOpasHBIX 00/1acTsX, He MOIVIN
camm 1o cebe rapaHTMpOBaTb IPOeKTy bompiroit
EBpomnbl 0XK11aeMoro ycrexa B JOJITOCPOYHOI IIep-
cnexktuse. JJOCTVDKeHNA B 00/1aCTH TaK Ha3bIBAEMOII
MATKOI 6€30IaCHOCTH, CBA3aHHOI € 6€30IIaCHOCTBIO
JIMYHOCTU M IPaBaMy 4eIOBEKa, Ha KOTOPYI OBUT
Hauesied CoseT EBpoIbI, paBHO KaK ApKHUeE yCIeXy
B JIPYTUX M3MEPEHNUAX 001eeBPOIeiCKOTO B3a1IMO-
JIeVICTBYSI, He MOITIM YCTOATh 6e3 co3paHus oOlie-
PervoHaIbHON CUCTEeMBbl KOJUIEKTMBHON Oe3omac-
HOCTHU, MHBIMU CJIOBAMI, «)KeCTKOI 6€30macHOCTI,
PaBHOII 1711 BCEX, HEle/IMON 1 06ecIIeYeHHOI, KaK
U «MsATKast 6€30MacHOCTb» HEOOXOAMMBIMI FOPUIN-
YeCKMMM TapaHTUAMU. YBBI, JJAHHOM CBepX3ajade
He CY)XIeHO ObI/IO MCTIONHNUTBCSA, a UJies HOIIMHHOM
HesaBucuMocTy IlaH-EBpOIBI KakK CcaMOCTOATENb-
HOTO MMUPOBOTO CyO'beKTa BBII/IAUT CETOHA CTO/b
Ke JIaJIeKOVl OT peajibHOCTHU, KaK M CTO JIeT Hasaf,
KOI7Ia B IPOMEXYTKE MEX/Y JBYMsA MMPOBBIMY BO-
itHamu Kynenxose-Kanepru Brepsbie 06HapogoBas
CBOJI OHOVIMEHHBII MaHupect’.
PerpocrieKTuBHBIN B3ITIAK Ha WCTOPUIO IIO-
CTIefHMX JIeT OJHO3HAUYHO CBUIETE/IbCTBYET O TOM,
4TO YKa3aHHbBIE HeyJau) OTHIONDb He ObLIN pesyiib-
TaTOM CJIy4alfHOTO CTedeHus obcroArenbcTs. Co-
oprys 2008 1. B Ipysum u Tem Gonmee 2014 r. Ha
YKparHe OKOHYATe/IbHO IPOABMIN HECOBMECTHU-
MBIil ¢ O0IIeeBPOIEICKMM HPOEKTOM KYPC JOMU-
HUPYIOIMX B EBpone IOMUTHYECKUX 3/IUT, Ipef-
peumB pambHeiimyl0 KoHdpoHTaumio ¢ Poccueit
C TIOC/IEAYIOIM TIEPEXOJIOM €€ B TOPAYYIO CTAJMIO
HECKOJIBKO JIeT cIycTs. [leMOHTax ob1eeBporeii-
CKOTO IIPOEKTa U 6e3BO3BpaTHAsA MyTalMA €ro He-
CYIIMX OpraHM3alMOHHbIX CTPYKTYyp — Cosera EB-
ponst 1 OBCE, - mocturias cBoeit KyIbMUHALIUN
BMecTe ¢ cobpiTuaMu 2022 1. Ha VYkpanHe, a Takxe
cepbesHble BbI3OBbI, C KOTOPBIMMU CTOJIKHYJ/ICA B pe-
3y/IbTaTe 3TOro U caM EBpocol03, 3acTaB/AIOT 3a/y-
MaTbCA O Ja/IbHENINNX IePCIIEKTUBAX €BPONEICKIX

MHTETPAL[VIOHHBIX IIPOLECCOB ¥ YAEIUTh BHMMA-
Hte 0OPATHBIM, JIe3MHTETPALMOHHBIM TeHIEHIIMAM
Ha KoHTMHeHTe [[anynxo 2020:71-77].

2. Epunaa EBpona: sK3ucTeHaIbHbIe PUCKH

CoracHO M3BECTHOMY M3PEYEHUI0 OfJHOTO M3
apXUTEKTOPOB eBpoImeiickoll uHTerpanuyu sKaHa
Mouns, «EBpoma 6ymeTr cosmaBaTbcsi B Kpusucax
U CTAaHEeT CYMMOJ pelleHMil, IPUHATBIX B OTBET Ha
aTu Kpusucs» [Monnet 1976:488]. [eiicTBuTeND-
HO, IIOC/IEBOEHHAs €BPOIIeiicKasd MHTerpalOHHas
MOJIe/Ib He Pa3 JOKasbIBa/la CBOIO CIOCOOHOCTD BBI-
HOCUTDb YPOKU U3 IPOJJJCHHbIX VCIbITAaHWUI, ABUB
Mupy, 6e3 COMHEHNS, OIVH Y3 CaMBIX YCIIELIHBIX
PETMOHA/IbHBIX IIPOEKTOB B MCTOPUM, KOTOPDII
10 HeflaBHETO BpeMEeHU IIPECTAB/IAETCA MHOTUM
He IHaye KaK «eBPOIENICKUM Yy/iOM», BbIPa3UBILIEM-
cs1 B cosganHoM CosetoM EBpombl B 1955 1. «rare
EBpomnbl» ¢ fBeHafLaTbIO 30/70TBIMM 3Be3flaMil Ha
cuHeM ()OHe — CHMBOJIOM IIOJTHOTBI ¥ COBEpIIEH-
crBa. OcTaByAA 3a KajpoOM C/IOKHBII pa3bop mpu-
YYH JOCTVDKEHUI M HeyJad eBPOIIeJICKOTO MHTerpa-
LJIOHHOTO IIPOEKTa, OTPaHMYMMCs KOHCTaTaIuell
TOTO, YTO OH JIO/ITO€ BpeMs He Oe3 ycrexa OamaHcu-
poBa MeXnay HeobXoauMocTbio obectiedenns Es-
poroii cBoelt CyObeKTHOCTY IyTeM BBICTPaMBaHMs
CaMOCTOATEIbHBIX B3BEIIEHHBIX OTHOIUEHUII C ee
[IByMs1 K/II0Y€BBIMM T€ONONUTUYECKMIMY NTapTHEpa-
vy — CCCP (mo3nnee Poccueit) u CIIIA, - u Hempe-
OJO/IVMMOIL B CHTy UTOrOB BTOpOII MUPOBOII BOVHBI
HOMNTNYECKOI, 9KOHOMIYECKOI, Q)MHaHCOBoﬁ 1 BO-
€HHOJI IpUBA3KOI 3ananHoit EBponsl K eBpoaTIaH-
TUYECKOMY B3aMMOJENICTBUIO.

IIpotmBocTossHMe Mopenu «EBpombl  Hanmii»
(Europe des nations) Iapms me [onns, ocHoBaHHOI
Ha IipuopureTe GppaHKO-repMaHCKOTO COI03a HaJl eB-
POAT/IAHTUYECKON CONMUJAPHOCTBIO M CKPEIJIEHHO
amoxanbHBIM Ennceiickum porosopom o ¢paHko-
repMaHCKoil ipyx6e oT 22 siuBaps 1963 r., ¢ ofHOI
CTOPOHBI, M IJIOOAIMCTCKO eBPOATIAHTUYECKOI
MOJielM HaJIHAllMOHa/AbHOrO corsa yKana Mon-
H3 — C IPYTOJi, ellle JO OKOHYaHVA XOTOJHON BOVHBI

7 HeobxogmmocTb NOANNHHO He3aBrcumon EBponbl 060CHOBbIBaNach MbicnTenem cneayowmnm obpasom: «Hu Boctok,
HW 3anag He XoTAT cnacTtu EBpony: Poccua xoueT ee 3axBaTuTb, AMeprika xoueT ee Kynutb. Mexay Cumnnon BOeHHOMN
AMKTaTypbl 1 Xapnbao ameprKaHCKoW GpMHAHCOBON AUKTATYpPbl €CTb TONbKO OAMH Y3KWUIA MyTb K nydllemy Oyayuiemy.
370 - [lan-Egpona..., co3gaHne EBPONoOM NoaumMuUKo-3KOHOMUYECKo20 coto3a». [1py 3TOM BaXkHeWLwen rapaHTnen ycnexa
€BPOMeriCKoro NpoeKTa aBTopy NPefCcTaBAAnach «WMPOKOe B3aMOMOHNMaHue» ¢ Poccmeil Ha OCHOBE «IKOHOMUYECKUX
VNHTepecoB» U «6e3 NoNnTUYeCKNX Npeapaccynkosy»: <kEBpona MoxeT n3bexkaTb SIKOHOMUYECKOW KaTacTpodbl, B KOTOPYo ee
BBepr/a BOMHa, TONbKO B Clly4yae SKOHOMUYECKOTO COTPYAHNYECTBa C Poccunen n yyactua B ee pekoHCTpyKumun. M Poccus,
1 EBpona Hy»xpatoTca apyr B Apyre, 4tobbl coobuua Bo3poamtbea» [Coudenhove-Kalergi 2019:13, 65].
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3aBepILJIOCD B [10/1b3Y IIOC/IEHE C II0C/Ie0BATEeb-
HBIM «pacTBOpeHMeM» B EBP0OCO03e COCTaBIAIOINX
ero rocygapcts [Onfray 2020:253-267]. Heoxxupan-
HDBIJi BCIUIECK MOJJIMHHO CYBEPEHHDBIX JIEJICTBUIL BO
BHelrHell nomutuke Opanunm u lepmanun c cospa-
HyeM ocut [Tapmx — Bepnun - Mocksa Ha dpone po-
TUBOCTOAHNA IPOTHUBONpaBHOMY BTop>xeHMio CIITA
u Bemuko6putaunu B Vpak B 2003 1. He M3MeHWIN
0011ero BeKTOpa pa3BUTHA, KOTOPBII CKIa/ibIBA/ICA
HeE B II0/Ib3Y HE3aBUCKMOIL M CUIbHOM EBpoIbl, Kak
CaMOCTOATEeIbHOTO MUpPOBOro urpoka. Ilocnenosas-
1Iee e pacuypenye EBpocosa 10 BOCTOYHOEBPO-
HEICKMX CTPaH, IOYTU II0BCEMECTHO YIIPAB/IAeMbIX
HOBBIMJ IIPOAMEPUKAHCKMMM 3NUTAMU, HA IPAKTH-
Ke HPMBENO K OKOHYAaTeTbHOMY YKOPEHEHUI0 0e3-
aJIbTEPHATUBHOI €BPOAT/IIAHTUYECKON 3aBUCYMOCTH
o6benyHeHHOI EBpoOIIBI.

C opnoit ctoponsl, EC u ceropnsa emle npopon-
XKaeT COXPaHATb BUJMMOCTb T€OIOIUTUYECKOrO
BIIMSAHNA U JlaXKe IeK/IapypoBaTh CBOE OTHOCUTEIIb-
HOE CIIJIOYeHNe Y eVIHCTBO I1epefl TMI,0M TOro, YTO
CaMM €ro NUIepbl OXapaKTepU30Ba/M KaK «TeKTOHU-
YeCKMIl CABUT B €BPOIIENICKON MCTOPUM» U «HOBYIO
peanbHOCTb»®. VIHepmsa ero sSKOHOMMYECKOTo I0-
TeHIIMajla B COYeTaHMUN C IIOKa ellle [IeiiCTBEHHbIMU
pbr4araMy (UHAHCOBOIO PETYIMPOBAHMA U Jaxe
npuHyXaeHns [OHTuH, butkmna 2024:75-76]
II03BOJISIET €My OCTaBaThCs Ha IIJIABY, HECMOTPA Ha
CTpeMUTeIbHOE ITaJleH}e er0 MaKPO3KOHOMUYECKIX
nokasateseit. He mpusoput x 6bicTpoit gectabumm-
samyy EC u HeyK/lIOHHOe IajieHne YPOBHA >KU3HU
HaCeJIeHVIsA €T CTPAH-YICHOB, YTO TOXKe 0OBACHUMO
BBICOKOJ1 MHEPLIOHHOCTbI0 YKa3aHHbIX IIPOLIECCOB
U MUCIIONb30BAHMEM €BPONENCKMMI IIPABUTEINb-
CTBaMM IIOKa €llje JOCTYIHBIX KOMIIEHCATOPHbBIX
MeXaHM3MOB.

C apyroit CTOpOHBI, OblIasA MPUBJIEKATENbHOCTD
EBpocorosa 1 IepcreKTMBHOCTb €ro MHTerpalu-
OHHOJI MOJe/M, PaBHO KaK M €ro CIOCOOHOCTDb

HOJIepXKMBATh CBOE JUJEPCTBO B OBICTPO MEHSI0-
IeMCA MUpe, BBI3bIBAIOT BCe OOJIbIINE COMHEHMNA
KaK BHYTPM CaMOro 0JI0Ka, TaK U y TPeTbMX CTpPaH.
Tak, B aKTyaZbHOM U HEOKUIAHHO OTKPOBEHHOM
IoK/Iazie 0 Oyayiieli KOHKypeHTocrocobHoctu EB-
pocoro3a, 00HapoKoBaHHOM 9 ceHTsA0ps 2024 I. ObIB-
mmM npepcenareneM Esponeiickoro LlenTpanbHOro
banka Mapuo [Iparu no sanpocy Espokomuccun,
BBIPVICOBBIBAETCA BeCbMa MPAyHBIl IIPOTHO3 YKe
Ha O/mokaiiniee 6yaymee. COIIacHO TPYBeIeHHBIM
B Jlok/najie JaHHbM, EC pucKyeT 1 BoBce He ompa-
BUTBCA OT TEKYILEro IMy6O0KOro Kpusuca, 00ycmos-
JIEHHOTO TIOTepeil IIABHbIX 9KOHOMUYECKUX OCHOB
ero 6putoro nporseranus. Cpeny HUX aBTOP 0060
BBIJIe/IIeT CKOPOIIOCTVDKHBIN 1 KpaiiHe OO/e3HeH-
HBIJI paspblB 3KOHOMMYECKMX cBA3ell ¢ Poccuern
(koTOpBIE, CrIefyeT [06ABUTD, CIIOCOOCTBOBAY KO-
HOMMYECKOMY pasBuUTUIO EBpocorosa jjaxe B Ile-
PMOZl MMPHOTO COCYILIECTBOBaHMA U KOHKYPEeHLUN
HPOTUBOOOPCTBYIONINX CUCTEM BPEMeH XOJOJHOI
BONHBI). Cpemyt APYIMX CYIeCTBEHHBIX IPUYNH
yHaZKa eBpOIECKON SKOHOMUKM QUIYPUPYIOT
TaK)Xe HeOOXONUMOCTD YBE/IMYEHNA HEKOITIa MUHN-
MaJ/IbHBIX TPaT Ha 000pOHY (IIpeKpallleHye TaK Ha-
3bIBAEMBIX IVBNIEH/IOB OT MMpa) U IIOTEPs LOXO0B
OT BBITOJHOTO 3KCIIOPTA BBICOKOTEXHOIOTMYHbBIX
TOBAapOB, IPOM3BOJICTBO KOTOPbIX HbIHE IlepeMellle-
Ho 3a npepensl EC. «Emje HUKOr#a B MpoIIoM Mac-
mTab HAIIMX CTPaH HE Kas3ajCA CTONMb Ma/JeHbKUM
Y HeCOpasMepPHbIM 110 OTHOIIEHNIO K BeINYMHE Bbl-
30BOB», — 3aK/II0YAET JOK/IA[UNK’.
MHorouncnenusle  mpobmembl  EBpocorosa
He OIpaHMYMBAOTCA, BIPOYEM, HEYK/IOHHBIM IIa-
ieH/eM ero SKOHOMMKY. IIpo6rmeMaTH4HBI U ero
TeKyIlas yIbTpanubepanbHas Ue0NOrndecKas mo-
BECTKA, IUIOXO PUMYIOIAACA C €ro MOIMHHBIM
«KYNIBTYPHBIM, PEIUTHO3HBIM ¥ T'yMaHUCTUYECKUM
HaczefyeM»'’, ¥ HEyMO/MVMOe IafieHyie aBTOPUTe-
Ta ero JMAepoB Ha (OHE CHCTEMHOTO pa3pylleHNs

8 Versailles Declaration of the Heads of State or Government of the European Union. 11 March 2022. P. 3. § 8. URL: https://
www.consilium.europa.eu/media/54773/20220311-versailles-declaration-en.pdf (accessed date: 10.11.2024).

° The future of European competitiveness. Part A. A competitiveness strategy for Europe. September 2024. P. 1-5. URL:
https://commission.europa.eu/document/download/97e481fd-2dc3-412d-be4c-f152a8232961_en?filename=The%20
future%200f%20European%20competitiveness%20_%20A%20competitiveness%20strategy%20for%20Europe.pdf  (ac-
cessed date: 10.11.2024).

10 KomnpomuccHas popmynumpoBka BToporo ab3aua Mpeambynbl JoroBopa o EBponeiickom Coto3e Obina 3aMMcTBOBaHa 13
NpoeKTa He COCTOABLLENCA KOHCTUTYLUN ana EBponbl, pa3paboTaHHO KOHBEHTOM nof pykoBofcTBoM Banepu XKuckapa
4'DcTeHa, KOTopblll 6bln OTMeUYeH, Cpean Mmpoyero, ocTpbiMU AebatamMm 06 YMECTHOCTU YMOMUHAHMA XPUCTUAHCKMX
TPaAuLUNA, Nexalmx B OCHOBE eBponenckoro npoekrta. Les “racines chrétiennes” dans la Constitution européenne?
LExpress. 14 juin 2004. URL: https://www.lexpress.fr/monde/europe/les-racines-chretiennes-dans-la-constitution-europ-
eenne_489343.html (accessed date: 10.11.2024); LEurope a-t-elle renoncé a ses racines chrétiennes? — La Croix. 18 avril
2024. URL: https://www.la-croix.com/religion/l-europe-a-t-elle-renonce-a-ses-racines-chretiennes-20240418 (accessed
date: 10.11.2024).
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BHY TPUIIOIMTIYECKOTO HOJIA C lerpajaLiyieit Tpaju-
IJOHHBIX HOJUTUYECKNX NAPTHil, M HeoOpaTuMble
MUTPALOHHbIE TEHIEHINY, CTPEMUTENbHO MeHs-
IOlI[YIe TIPUBBIYHBI 00/INK KOHTHHEHTA. Bee mpouc-
XOpiflllee He IPOCTO BBISBIBAET «EBPOIECCUMU3M»
B OTHOIIEHVUM OyAyIlero, HO Bce OOsblie IPO3UT
HOBTOpEeHMeM Hanbosiee neyaabHbIX COOBITII eBPO-
EJICKO MCTOPUNL.

«MHOXeCTBEHHOCTb, He BOCXOAlasd B eIUH-
CTBO, €CTb 0ecIOpANOK; e[VHCTBO, HEe 3aBUCAILee
OT MHOXKECTBEHHOCTH, eCTh TupaHus» [Pensées ...
1823:255]. Oroit mbicibio [Tackansa' nponmmocTpu-
poBaJ1 MOpasbHYIO Tpo6iemy EBporbl Ha cTapTe 110-
C/IeBOCHHBIX MHTETPALVIOHHBIX IIPOLIECCOB CaMBblil
MOJIONON eBpofienyTaT IepBoil ceccum KoHcyib-
tatuBHOI Accam6bren Cosera EBpomsr (10 aBrycra
1949 1.), 36 paHHbII OT BHOBD oTOLIeAIero K PpaH-
1y Onb3aca, Anpbep OM. BemomuHast 0 MHOT006-
pasHbIX uaesx obbenyHeHNs KOHTHMHeHTa [Kosiep
2016:24-50] B Tpygax repuora Crommu u ab6ara fe
Cen-IIbepa, punocodos Pycco n Kanra, nonmmrikos
Hanoneona n bpuana, egsa orouenme oT y>Kacos
BOJIHBI €BPOIIENLbI HEIOYMEBA/IY, II0YEMY UM IIO-
Hagobunock npoiitu yepes «Espory Anonbda Int-
Jlepa» IpeXKfie YeM BCepbe3 CBA3aTh IPOEKT eNHON
EBpomnbl ¢ rapanTHeit IpOYHOr0 MMpa, — BOIPOCA,
KOTOPBIN 110 UTOraM BTopoit MupoBoOil BOJHDI 3a-
BJICEJI YK€ He CTOJIbKO OT CaMoil EBpOIIbI, CKONIbKO
OT OTHOIIEHWII JIBYX CyIepfiepKaB-mobennTenert'?.
BricTpagaHHOE TOPHKUM OIBITOM ajeKBaTHOe II0-
HJMMaHMe HepPaspbIBHONM CBA3M MEXJY MYPHBIM
npouseTaHueM EBpombl M HEOOXOLMMOCTBIO I€O-
HOIMTUNYECKOTO PABHOBECYSI HA KOHTUHEHTE KaK Ia-
paHTUM ero 6e30MacCHOCTY XXMBO HPUCYTCTBOBAJIO
B yMaX e€BPOIIeJICKIX IIOIMTIKOB TOTO BpeMeHu'".

BocmraHHble B M3MEHVBIINXCS YCTOBYAX MOJI-
BeKa CIYCTA COBpPEMEHHbIE eBpOIeficKue upe-
PBI, YBBI, YXOIAT BCe Ja/bllle OT MOHMMAHUA 3TUX
MHOTOKPAaTHO IOATBEPX/ECHHBIX MCTOpUENl MCTHUH.
lomunupoanue homo atlanticus B cOBpeMeHHOI

eBporeiickoit monutuke [O6mukuua 2020:12],
HOCTaBMBIINX CYAbOY OOJIbIIeil YacTy KOHTWMHEH-
Ta B IIOJIHYK 3aBMCUMOCTb OT 3a0KEAHCKUX CHUII
BKyIle C paspylleHleM BCEro CIleKTpa OTHOIIEHUI
¢ Poccumernt, craBuT eBpoOIeNiCKUIT MHTETPALMIOHHDBII
IPOEKT B PaJMKa/IbHO MHbIE YCTIOBMA, YEM Te, YTO
0 HeJlaBHEr0 BpeMeHN obecIeuyBany ero Ipo-
uBeraHue. HeykIoHHbBIN Xe 3aKaT pax americana
B €70 COBPEMEHHOM BHJIe, B 110/1b3y KoTOporo Espo-
COI03, KaK 1 €ro TOCYapCTBa-YIeHb, PaKTIIeCKN
HOXKEPTBOBAJI CBOEN CyO'beKTHOCTBIO HAa MUPOBOIL
apeHe, IPO3UT €My TYIMKOM, M3 KOTOPOrO IIOKa
He IIPOCMATPMBAETCA OYEBU/JHOTO BBIXO/IA.

[Ipobnemsr EBpocorosa JIOTMYHO —IPUBOAAT
K OecIpelieleHTHOMY HaJIeHNIO JOBEPYA K ero He-
IOMEPHO PaspOCIIMMCA MHCTUTYTaM, OTPbIB KOTO-
PBIX OT peaIbHOCTH «Ha 3eMJIe» CKOpee HaIlOMUHAEeT
COCTOsIHME «HE 3aBUCAIIETO OT MHOXXECTBA efMH-
cTBa», KoTopoe I[lackanb OTOX[IECTBIAN C TUPAHU-
eil, 4eM TOJUIUCTCKYI0 Mofienb «ApucTtoTenesoit Es-
POIIBI, HOCTPOEHHOI Ha eITHCTBE B Pa3HOOOpasym»
[Onfray 2020:256]. BecnpeljefieHTHBINI B UCTOPUK
EC «eBpockenTULIM3M» Cpeyl CaMUX €BpOIeIileB,
IPOJIeMOHCTPUPOBaHHbIT BbiOOpamu 2024 1. B EB-
ponapiaMeHT C HOCIeRYIOMMMM HallMOHATbHBIMY
BeIOOpamyt Bo PpaHIuy 1 3eMe/IbHBIMI BBIOOpaMM
B [epmanuy roBoput cam 3a cebs, a IOMUTUIECKII
Ka/mOp BHOBb HazHayeHHOTo pykoBozcTea EC paxke
MajIbIX HafleX[, Ha NPUHATUE [elICTBEHHbIX aHTH-
KPU3JCHBIX pellleHMI He BcenseT. besanemAnnon-
HBbIJT JKe pe3y/IbTaT aMepUKaHCKIX BEIOOPOB HOSAOPs
2024 r. u rpapymuit npuxop K aacty B CIIIA HoBoOIK
peciy6IMKaHCKO aIMMHNUCTPALNY, MOAAep>KIBa-
eMoit 6onpimHCTBOM KoOHrpecca, naueBHble Iep-
CIIeKTUBBI ynbTpambepanbHoro EBpocorosa muuib
ycyrybnser.

Bce 310 BpAn nmu mpepBeljaeT HEKOIZA YCIeI-
HBIM €BPONENCKMM MHTEeIPallOHHBIM IIpolieccaM
fla/ipHelilee IIpOlBeTaHMe, A HAIPOTUB, Je/laeT
BEPOATHBIM €C/IM He KOJUIAIC, TO KaK MUHUMYM

" Mbicib dunocoda BbicKazaHa B KOHTEKCTe Cropa MeXAy manucTamu 1 ryreHoTaMu: nepsbix Mackanb KpuTiKoBan 3a
VCK/IOYEHNE MHOXKECTBA B X CTPEMIIEHMM K MPU3HAHUIO HEMOrPeLlnMMocTy Nanbl, BTOPbIX — 33 UCKIOUEHNE e[UHCTBA B UX
OTPULLAHNWN KaTONNYECKOW LIEPKBM.

2 «BbINo 6bl MNNO3MEN He BUAETb TOro, YTo cyfbba EBpomnbl 3aBMCMT GOnbluei YacTblo OT Avanora Mexay AMeprKoii
1 Poccumeii... PyKoBOACTBO MUPOM MepeLusio B Apyrue pyku. Mbl He MOXeM paccmaTpuBaTb HacTosALlee 1 byaylyee yepes
npu3my eBponenckrx BOCMOMUHAHMI 0 cnaBHOM npoLuiomy. Discours d'Albert Ehm prononcé a la réunion de 'Assemblée
consultative du Conseil de I'Europe. 10 ao(t 1949.

> OpgHMM 13 rMaBHbIX PUCKOB AnA Gyayuiein EBponbl e lonnb BuAen notepio eBPONENCKON NAEHTUYHOCTY C MPUXOLOM
3a0KEaHCKOro KanuTanmM3ma, PaBHO Kak K coBeTckoro 6onbueBnama [Onfray 2020:256]. foBops o HeobxoanmocTu
He3aBMCMOI Moaenu obbefnHeHus EBpPOMbl Ha OCHOBE MOAJIMHHBIX €BPOMENCKMX LieHHOoCTen, Anbbep 3m roBopu:
«OCTaHOBUTLCA Ha KOMMPOMMUCCE MEXAY MONUTUKON AOMIapa U NOAWTMKON COBETU3auMmn 3Haumno 6bl obpeub EBpony
Ha pabcTBO 1 BoliHY». Discours d'Albert Ehm prononcé a la réunion de I'Assemblée consultative du Conseil de I'Europe.
10 aolt 1949.
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M.B. JTo6os

pa3BuTUE Ha KOHTMHEHTE LIeHTPOOEKHBIX 1 JIe31H-
TerpalMOHHbIX TeHAeHUuit. Ilocnennmue Bce 4vaiie
CTAQHOBATCSA TPEAMETOM OOCY>KIEHUS Cpeiy IOMN-
TUKOB U 3KCIIEPTOB, a HEJJABHUII OIIBIT BbIXOZa Be-
nuko6putanuu u3 EC BbI3bIBaeT TeM 6osee KUBOI
MHTEpec.

3. Boixon Benuko6puranuu us EC:
MCKTI0YeHMe M IpenefeHT?

OueBnpHO, YTO 0COOOE MOMOXKEHME FTOTO TOCY-
JapcTBa IO OTHOIIEHMIO K KOHTMHEHTanbHON EB-
porie, 06ycnoBIeHHOe reorpapuuecKuMy, UCTOPU-
YeCKMMM 1 TeOHOINTUYECKMMI TIPUYVHAMM, PABHO
KaK ¥ 00CTOATENIbCTBA ero MPUCOeANHEeHNs K 610Ky
B 1972 r. n BoIxOga 3 Hero B 2020 1., fenaet bpeksur
He BIIOJIHE PEeIIPe3eHTATBHbIM ABJICHMEM. YHUKAIb-
HBIM ABJIAETCA Y TO, YTO TOCYAPCTBO BIEPBbIE I1O-
KVHY/IO Hanboriee MHTETPUPOBAHHBIN B Mype 010K
nocne 6oee yeM 40 jieT MOTHOLEHHOTO YICHCTBA.
BMmecte ¢ TeM becIpelieleHTHBII XapaKTep BBI30BOB
¥ yTPO3, C KOTOPBIMU CTONKHY/ICA EBpocoros, He 1mo-
3BOJ/IAET VICK/IIOUNTD, YTO MBI He YBUIVM aHA/IOTOB
wi Bapuanuit bpekauta B 0603puMoM OyayLieM.
[TokasarenpHo, 4To ab6peBuarypa Brexit yxe nony-
4JI/Ta XOXK/IeHNe, MHOT/Ia Ha CAMOM BBICOKOM YPOBHe,
B npwioxxeHnu K pyrum crpanam EC (Frexit, Nexit,
Polexit u T. 1.)*.

[TIporpeccupyrommit  Kpusauc (1m0 HEKOTOPBIM
OLIEHKaM — YXe «mapanny»'’) EBpocorosa u Hemo-
BOJIBCTBO MM CO CTOPOHBI €r0 YIEHOB JIOTMYHBIM
o0pasoM IpuBefieT TOCYAAPCTBA K TOMY, YTOOBI
peuraTb CBOM IIPOOJIEMBI CaMOCTOSITENIbHO, 0e3
OI/IAAKM Ha Bproccenb, Kak TONbKO 3TO CTAHET IO-
JIUTUYECKN BO3MOYKHO VI SKOHOMMYECK) BBITOJHO.
B ynomsanyTtom poknasie Jparu u BoBce OTMeYaeT-
s, 4To EBpOCOI03 MOXET IOTepATb CMBICI 1 TIpe-
KPaTUTb CBOE CYILIECTBOBAaHNE, €C/M PAfIVKa/IbHO

He YCKOPUT 3KOHOMMUYECKUII POCT M He IlepecMo-
TPUT CBOM aMOVLMM, a CpaBHEHME CETOHAIIHIX
nepcriektuB EC ¢ cyapboit nosgaero CCCP yxe
He TIpeTeH/yeT Ha OPUIMHAIbHOCTD aXKe Cpei 3a-
MMAHbIX S/NTC.

Beixop u3 nm060i1 peroHanbHON OpraHMU3aIN
ABJIAETCA IPEXe BCEro Y/IeNOM IIOIUTUKOB, OCTaB-
N4 TIPABOBble ACIEKTbI [e3MHTerpaluy B TEHM.
OpHako paHO WM HO3JHO HOC/IefHUe TPeOYIOT He-
Ta/IbHOTO IIPABOBOIO YPETyIMPOBAHMH, IIOCKOIbKY
OYEBUJJHO, 4TO BBIXOJl TOCYapCTBa U3 MEXIYHa-
POJJHOTO JIOTOBOpa HEMUHYEMO POXK[AET Cepbe3HbIe
IIPaBOBble IIOCTEACTBMA KaK B €ro OTHOLIEHMAX
C JPYTMMM TOCYHApCTBaMM, TaK ¥ BHYTPM CaMOroO
rocyflapcTBa.

OtBeuvas B 2015 1. Ha Bompoc B [lamare nopros
0 CIIOKHOCTAX TOIZA ellle NPeCTOsAIIero BbIXOfia
Coennnennoro Koponesctsa u3 EBpocorosa, 0biB-
mit 6putanckuit cyabs Cyma EC [laBup Jnsapn
OTBETUJI, YTO «JIONTOCPOYHBIN KOLIMAap IPaBOBbIX
OC/IOKHEHMII IIOYTV HEBO3MOXXHO BOOODPAsUTH»'’.
Ecnu nocnenyrouye rofbl BIOIHE NOATBEPAVIN €I0
IPOTHO3, TO HEMMOBEPHbBIE YCUIINA aPMUIL IOPUCTOB
c o0enx CTOPOH HO3BOMMIN YaCTUYHO PACIyTaTb
3TOT KIyOOK M3 [IeCATKOB THICAY IIPABOBBIX HOPM
C IIe/IbI0 MAaKCUMAJIbHO KOHTPONUPYEMOTO JIeMOH-
Ta)ka CTaporo npasomnopsAaka EBpocorosa u mepe-
XOJla OTHOIIEHNIT Ha HOBble MEX/lyHapOJIHO-IIPaBo-
Bble KOOpAMHAThl. BoT mouemy mpaBoBass MoOJe/b
Boixofia Bemmkobpuranum us EC mpencrasnser
HECOMHEHHDIII IHTepeC B KOHTEKCTe MCC/IefOBAHM:
Jle3NHTErPaLlMOHHbIX TIpolieccoB. IIpobnemarnka
Bpeksuta yxe npuBiekasna K cebe BHMMaHMe OTede-
CTBEHHOJ IPABOBOJI HAYKY B IIJIaHE PEry/IMPOBAHNSA
VHTETPALVIOHHBIX ITpoljeccoB BHyTpu EBpocorosa'®.
HacTosmas crarbs npecienyer cBOEN LENbI0 MPo-
aHa/IMU3MPOBATh IIPABOBbIE ACIIEKTDI JIe3VIHTErPALIN
C HECKOJIbKO THOTO paKypca.

* Pour Macron, France aurait probablement voté pour une sortie de I'UE en cas de vote sur le “FREXIT”. BFM.TV. 22 janvier
2018. URL: https://www.bfmtv.com/politique/elysee/pour-macron-la-france-aurait-probablement-vote-pour-une-sortie-
de-l-ue-en-cas-de-vote-sur-le-frexit_AN-201801220023.html (accessed date: 10.11.2024); Could 'Nexit' be the next Brexit?
Brussels Times. 31 March 2021. URL: https://www.brusselstimes.com/162966/could-nexit-be-the-next-brexit (accessed
date: 10.11.2024); [Trosiak 2020:215-226].

> Europe’s ‘Reason for Being’Is at Risk as Competitiveness Wanes, Report Warns. The New York Times. 9 September 2024.
URL: https://www.nytimes.com/2024/09/09/business/europe-economy-competitiveness.html (accessed date: 10.11.2024).
6 Soros G. The EU looks like the Soviet Union in 1991 - on the verge of collapse. The Gardian. 12 February 2019. URL:
https://www.theguardian.com/commentisfree/2019/feb/12/eu-soviet-union-european-elections-george-soros (accessed
date: 10.11.2024).

7 The process of withdrawing from the European Union. House of Lords. European Union Committee. 11th Report of Ses-
sion 2015-2016. HL Paper 138. § 50. URL: https://publications.parliament.uk/pa/Id201516/Idselect/Ildeucom/138/138.pdf
(accessed date: 10.11.2024).

'® Tanywko [.B. Teopus u npakmuka npasosozo pezynuposaHus UHMe2payuoHHbIX NPOUECccos 8 ceeme 86130808 bpeksuma:
anc. ... g-pa opug. Hayk. Mocksa. 2023. 545 c.
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«MBI TOTDKHBI IeICTBOBATD TaK, YTOOBI He TOITy-
CTUTD YepHBIX [IbIP B HaIlleM 3aKOHOJIATeNbCTBE», —
ybexxpan opurancknit Munuctp [lssup asuc Ila-
jaTy oOWMH B Npofo/bKeHre pedepensyma or 23
utonda 2016 1., gaBmero CoepnuHeHnHOMY Kopornes-
CTBY «sICHBIl, BCEOOBEMTIOIINIT 1 OeCCIIOPHBIIN»
MaH/IaT Ha BbIXof 13 EBpocorosa. Munucrp npu-
3BaJl PacCMOTPETh M3MEHEHMA B 3aKOHAX, YTOOBI
OTPA3UTb UCXOJ, TIeperoBopoB ¢ EBpoco3oM 1 BbI-
XOf] 13 HETO «C YYeTOM MeX/[yHapOIHBIX JOTOBOPOB
U cornamennit ¢ gpyrumu crpatamu u ¢ ECr. «Ilpa-
BUTEIbCTBO IOCTPOUT IMI06anbHy0 bpuranuio, Ko-
TOpas Oy#eT TOproBarh IO BCEMY MUPY, 3aK/II0YaTh
HOBbIE COIO3BI C APYIMMU CTpaHaMy 1 obecredn-
BaTh IIPOI[BETaHUE CBOEMY HApOAY», — 3aK/IIOUNII
MMHUCTP".

IIpuBeneHHbIE IUTATHI XOPOIIO IPOSABIIAIT BbI-
30BbI, C KOTOPBIMM CTPaHa MOXKeT CTaJIKMBATbCA
IpY BBIXOJIe M3 PErMOHA/NbHBIX MHTErPAIVIOHHbIX
IPOIIeCCOB KaK B I/IAHE €T0 MeXJYHapOfHO-IIpa-
BOBOTO OQOpPM/IEHV, TaK M B IUIAHE aJalTalluy
CBOET0 BHYTPEHHETO IIpaBa I HOBOJ JKM3HM BHe
MHTerpaIyoHHoro 6moka. Hioke 6ynyT nooyepenHo
paccMoTpeHbI 062 yKa3aHHBIX aCleKTa.

4. Beixop Benuko6puranuu u3 EC:
MEX/YHapOJHO-TIPaBOBOII ACHEKT

[TockombKy  HAIMOHAIBHBIL  pedepeHmyM
1o bpeksuty He MMen IpAMOI OPUSNIECKOI CHUIIBL,
IPaBUTENbCTBY IIOTPEOOBANIOCH JIOMOTHUTEIbHOE
BMeIIATe/IbCTBO Map/aMeHTa /IS TOTO, YTOObI 3a-
merictBoBath cT. 50 Jorosopa o Espomerickom Co-
103e [bormanoBckas 2021:242-243]. Touky Bo BHY-
TPEHHEM KOHCTUTYLIMOHHOM CIIOpe IIOCTaBUII

BepxoBHBII CyH, IIOCTAaHOBUB OONBLIMHCTBOM
B BOCEMb I'0/I0COB IIPOTUB TPEX, YTO HAPIAMEHTCKOE
op00peHNe MHNLMMPOBaHMA BbIXoa cTpanbl u3 EC
HPOAUKTOBAHO OPUTAHCKOJ KOHCTUTYIIVIOHHO
npouenypoit®. ITocne NpUHATHSA COOTBETCTBYIOLILE-
ro akta [Taprmamenra (EU Notification of Withdrawal
Act)* IIpaBurenbcTBO Hanpasuno 29 mapra 2017 1.
IIpenceparento EBponeiickoro coBera yBeoOMIeHNE
o Bbixofie 13 EC, TeM cambIM 3amycTuB OOpaTHbII
OTCYET JIBYyX/IETHETO CpOKa, IPEJYCMOTPEHHOrO
ct. 50 JloroBopa. OnHako, Oyay4n He B COCTOSHUM
IPUITH K COIIALIEHNIO O BbIXOfe K 29 MapTa 2019 T,
EC tpmwxapl mpopeBan cpok no npocbbe Coenn-
HeHHoro KoporneBcTBa, B mocneguuit pas fo 31 sAH-
Baps 2020 1.

HecmoTpss Ha  MHTEHCUBHbBIE II€PETOBOPBI
U TIPOJIeHNsl CPOKA, CTOPOHAM He YZHanoch COI/a-
COBaTh BeCb KOMIINIEKC BOIIPOCOB /IS YIIOPsAOY€eH-
HOro BbIxofia 1o 31 suBaps 2020 r. B aTom He 6b110
00/IBIIIOI HEOXKUJIAHHOCTH, MOCKO/IbKY ellje 10 Ha-
Yajia IIpoLeflypbl BbICKa3bIBaINCh TIPEIONOXKEHN A,
4TO IIOHAZOOUTCA HE OJHO, A [IBA COITIALICHNS, KO-
TOpble OYZYT COITIACOBBIBATHCSA IAPa/UIEIBHO, HO
3aK/II0YaThCsA 10 ovepenn®. 24 susaps 2020 r. cTo-
poHbl 3akmounnu Cornamenne o Bbixofie Coenu-
HerHoro Koponescrsa us EC (UK-EU Withdrawal
Agreement)”, B KOTOpOM paspelranuch Hanbosee
cpouHble 3ajiauy 1 popManbHOro Bbixopa Coenn-
HeHHoro KoponescTBa u3 EBpocorosa x 31 AnBaps
2020 r. B pesynbraTe cTpaHa BbIIIA U3 BCEX Opra-
HOB EBpocoro3a B yKkasaHHYI0 fjaty, Ho CoraiieHue
0 BBIXOfle TIPeNyCMaTpPUBAJIO HEPEXONHBIN MepHof
10 31 gexabps 2020 1., B TeyeHme kotoporo mpaso EC
ellle IPOJO/DKaNO felicTBoBaTh B oTHomeHuu Co-
envHeHHOro KoponeBcTBa, BKIIIOYas OPUCAUKIINIO

1 UK Parliament. Hansard. Commons Chamber. Next Steps in Leaving the European Union. Volume 615: debated on
Monday 10 October 2016. https://hansard.parliament.uk/commons/2016-10-10/debates/6CE5F6BB-3AA4-4332-BF7A-
577DB35BDB77/NextStepsinLeavingTheEuropeanUnion (accessed date: 10.11.2024).

20 R (Miller) v. Secretary of State for Exiting the European Union. Judgment of 21 January 2017. 2017. § 82. bonbwrHCTBO
BepxoBHOro cyfa He COrnacunoch € TeM, UTO «CePbe3Hble U3MEHEHNA B KOHCTUTYLIMOHHOM nopsake BenukobputaHum
MOryT ObITb AOCTUrHYTbI TONBbKO AENCTBUAMY MUHUCTPOB; OHO AOKHO ObiTb OCYLLECTBEHO €ANHCTBEHHBIM Crocobom,
KOTOpPbIV MPU3HAET KOHCTUTYUMA BennkobpuTaHum, a MMEHHO MyTem aKTa napnameHTa». PeweHune BepxosHoro Cyga
BbI3BaSI0 HEMANO AWCKYCCMIA B AOKTPUHE, B YAaCTHOCTM, MO BOMPOCY HeonpefeneHHOCTW YCSIOBUNA, MPU KOTOPbIX
[EeHOHcauus goroBopa TpebyeT ogobpeHns napnameHToM (co3aaHrie JOrOBOPOM MPaB 1 06s3aTeNbCTB BO BHYTPEHHEM
npase, KOHCTUTYLMOHHAA BaXHOCTb 3aKOHa patnduKaLum 1 MHKoprnopauumn AoroBopa, nHble obctosaTennbcTsa) [Young
2018:434].

21 European Union (Notification of Withdrawal) Act. 16 March 2017. legislation.gov.uk URL: https://www.legislation.gov.uk/
ukpga/2017/9/introduction/enacted (accessed date: 10.11.2024).

22 The process of withdrawing from the European Union. Op. cit. § 31.

3 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Un-
ion and the European Atomic Energy Community. Official Journal of the European Union. 2019/C 384 1/02. Vol. 62. 12
November 2019. P. 1. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2019:384I:FULL (accessed date:
10.11.2024).
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Cyna EC. Cornautenne ygensno oco6oe BHUMaHUe
COXpaHEHMIO IIPABOBOJ OIPEfIeIEHHOCTY U IIpaB
MW/UIOHOB TPakJaH cTpaH EBpocorosa, oceBIINX
B Coennuennom KoponeBcTBe, U OpuTaHIeB, Xu-
Byumx B crpaHax EC. OtmenbHbIl IPOTOKON ObIT
HOCBSLIeH MPIAaHACKON TpobeMe B CUITY TOTO, YTO
iBe TeCHO CBsI3aHHbI€ KY/IbTYPHbIMU M 3KOHOMMU-
4eCKMMM y3aMM 4acTU OCTPOBA OKa3bIBa/IUCh Te-
epb 110 pa3Hble CTOPOHBI BHeIIHelt rpanuipl EC*.
Crarps 184 mpepycMaTpuBana, 4TO CTOPOHBI IpU-
JI0KAT BCe YCUNA IJIsL TOTO, YTOOBI JOOPOCOBECTHO
U TIpM HOJHOM YBa)KEHUU CBOMX IIPaBOIOPANKOB
HPeAIPUHATD HeOOXOAMMBIe ATy [ CKOpeTIero
3aKJIIOYEHMA COIIAIIEHNII, PeryINpYOMUX UX Oyny-
1I1e OTHOIIEeHNs Ha ocHOBe IlommTuyeckoin mexa-
paryn ot 17 oktsa6ps 2019 r.%

YunTbiBad, 4TO BpPeMEHU [0 OKOHYAHMA Iepe-
XOJIHOTO IIepMOofia OCTaBa/JOCh HEMHOI'O, IIeperoBo-
PBI 110 BTOPOMY COITIALIEHNIO O OYAYIIMX OTHOLIe-
HusAx Bemmko6puranmu ¢ EC Boso6HOBUINCH 63
Majleiilero npomepieHnsa. Ora mocnefHAs asa
CTajla OJHOBPEMEHHO CaMOJ CII0XKHOM, HO CaMoil
IPOAYKTMBHONM B [IO/ITOM II€perOBOPHOM IIpoliec-
ce. Bcero >xe 3a yeThlpe rofia MPOU3OILIO CTONbKO
BHYTPEHHMX ¥ MEXJYHAPOIHBIX COOBITHUIL, YTO
TONbKO I VX IepedylcIeHus IoTpeboBanach
tonctas 6pouropa [Walker 2021:6-85]. Bpemena-
MM MHOTOJIETHMII IpollecCc IpuobpeTan OTTEHOK
OCTPOCIOKETHOTO [I€T€KTMBA C BJIACTHOM WUIPOI
HOMUTUYECKUX 3/IUT, IOJHATHEM CTaBOK, I'DOM-
KUMJ 3asBJIEHUSAMM, OTCTaBKaMM IIPABUTENIbCTB,

VSHYPUTENbHBIMM ~ MapadOHaMy  IIeperoBOpoB,
M BCe 9TO Ha (pOHE XPOHMYECKOTO IIEITHOTA U BBI-
COKUX pUCKOB IIpoBaa. Ocobyio MHTPUTY MCTOPUM
fo6aBIsAIa JONTas UTPa Ha a/IbTEPHATUBAX «MATKO-
ro» BBIXOJA C 3aK/IIOYEHMEM JIOTOBOPA U «KECTKO-
ro» BbIXOfja 6e3 3aK/II0YeHNs JOroBopa (Tak Hasbl-
BaeMblil no-deal exit), mpuyeM LIaHCHI HA TOT WK
IPYTOii MCXOJ ObUIN BIOTHE COMOCTAaBUMBL. TONMbKO
(bopManbHBIIT IPOIIecc BBIXOJA TTOCTIe 3aITycKa Ipo-
nenypsl B Mapre 2017 I. 3aHA 4eTbIpe rofia BMECTO
TIOTIO)KEHHBIX JIBYX, U CTOJIbKO K€ BPEMEHU 3aHAN
HpeAUIeCTBYIONIe COOBITUA HA4MHAS C MOMEHTa,
Korja upes pedepernyma 6pu1a odpuumaabHO 03BY-
yeHa [IpaButenbcTBoM B stHBape 2013 .2

Tem GonmpuM obnmerdeHueM Ajst BCeX CTOPOH
CTaJIo 3aK/II0YEHNe NOf 3aHaBeC yxopAulero 2020 1.
Cornmamenuss EC u Benmukobpuranum o Toprosie
u corpypundectse (EU-UK Trade and Cooperation
Agreement), Comep)KaBIIETO B OCHOBHOM TeKCTe
HOYTH THICAYY CTPAHUI] IUTIOC €llle TIOITOPbI THICAYN
CTpaHNL] Pa3/INIHBIX IPUIOXKeHNiT>. YToOBI ycreTh
K cpoky, Cornautenne 6su10 nopgnucano EC u Benn-
KoOpuTaHuerl B pasrap poXXAECTBEHCKUX KaHUKYIL,
30 mexabps 2020 1., 9TO yrKe caMo 110 cebe IToTIepKu-
BaeT 9KCTPAOPAVHAPHOCTD CTOABIINX 3aad. 31 pe-
Kabpst 2020 . B 23 4. 10 MECTHOMY BpeMeHM /s
Benukobpuranuy 3aBepIInICs IePeXORHbI Hepu-
oy ee BbIXOfa U3 EBpocorosa: B 3TOT MOMEHT CTpa-
Ha OKOHYAaTe/lbHO IIOKVMHY/IA OOLIMIT PHIHOK U Ta-
MOYKEHHBIII COI03, I B €€ OTHOLIeHNM (POPMATbHO
mpekparmio jeitictBoBaTh npaso EC. Cormamienne

24 CornacHo npotokony, CeBepHan VpnaHana ABNAETCA YacTbio TaMOXXeHHO Tepputopun CoeprHeHHoro KoponescTtaa
(cT. 4), npn 3TOM MeXpy Hel 1 VipnaHaven He ycTaHaBNMBAETCA TaMOXKEHHaA rpaHMLA Kak Ha BCEX APYrMX BHELIHUX
rpaHuuax EBpocotosa (cT. 5-10). o ncteuyeHMn HayanbHOro YeTbipexsieTHero CpoKa AeCTBNA NPOTOKOSA OH MOXKeT ObITb
NPOAJIEH eLLe Ha YeTbipe rofa Uin Ha BoCeMb JieT nocsie ronocoaHna B Accambnee CesepHoii VipnaHguu. MpaButenbcTBo
06A3aHO 3aNpoCUTb TaKoe rofocoBaHMe, a CPOK MPOANEHNA 3aBUCUT OT MPUCYTCTBUA B BONbLUMHCTBE JOCTAaTOYHOrO
KONMYeCTBa rofIoCoB KaK OT «IOHMOHUCTOBY, TaK 1 OT «HaLMOHanncToB» (CT. 18). KommeHTaTopbl Ha3Banu NpUMeHAeMmblIi
k CeBepHoW MipnaHanm TaMOXKeHHbIV PEXM «MparMaTyecKM» U «rMbprAHbBIM» 1 yKasanu Ha Maccy NpaBOBbIX KO3,
KOTOpble MOTyT BO3HMKaTb BCNIeACTBME KOHKYPEHTHOrO AencTaua npasun CoefnHeHHoro KoponescTtaa 1 EBpocotosa. [The
UK-EU Withdrawal Agreement... 2021:418-423].

% Political declaration setting out the framework for the future relationship between the European Union and the Unit-
ed Kingdom. - 2019/C 384 1/02. Vol. 62. 12 November 2019. P. 178. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=0J:C:2019:384I:FULL (accessed date: 10.11.2024). 310 6bina y)ke BTOpaa NoAUTUYeCKasa AeKnapauma CTOPOH
B npouecce neperoBopos. NepBbill TEKCT C UAEHTUYHBIM 3arofnoBKOM 6bl1 MPUHAT 25 HoAbpa 2018 r. Cm.: URL: https://
assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759021/25_November_Po-
litical_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_
United_Kingdom__.pdf (accessed date: 10.11.2024).

% |bid. P. 4-5.

¥ Trade and Cooperation Agreement between the European Union and the European Atomic Energy Community, of the
one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part. - Official Journal of the European
Union. L 149. Vol. 64. 30 April 2021. P. 10. URL: https://commission.europa.eu/strategy-and-policy/relations-non-eu-coun-
tries/relations-united-kingdom/eu-uk-trade-and-cooperation-agreement_en (accessed date: 10.11.2024). NapannenbHo
C AaHHbIM cornalueHnem 6binv 3aKNoYeHbl elle ABa cornalleHnsa o 6e3onacHbIX npoueaypax obMeHa 1 3aLnTbl CEKPETHON
nHdopmauwmu (Ibid. P. 2540) 1 0 6€30MacHOM 1 MYPHOM MCMoNb3oBaHUK aToMHol sHepruu (Official Journal of the European
Union. L 150. Vol. 64. 30 April 2021.P. 1).
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HayasIo IPYIMEHATBCSA Ha BpPeMEeHHOI OCHOBe C 1 AH-
Baps 2021 1., a 1 MasA TOro e roga BCTYINJIO B CUITY
y>Ke OKOHYaTe/IbHO Hoc/e ero ofobpenns Eppomap-
JTaMeHTOM, B TO BpeMst Kak [TapnamenT Benuko6pu-
TaHuM ofo6pu ero yxxe 30 gexabpst 2020 r.

ITo cymectBy, CornauieHue yCTaHaBIUBALT,
BO-TIEPBBIX, 30HY CBOOOJHON TOPrOB/IM TOBapamiu
u ycnyramu 6e3 TapugoB 1 KBOT Ha OCHOBE HOBOTO
mnsa EC nprHumna «paBHbIX ycmoBuit urpel» (level
playing field). Bo-BTOpBIX, ycTaHaB/IMBaETCS 9KOHO-
MMYeCKOe I COLYIa/IbHOE ITAPTHEPCTBO B TAKMX 00/1a-
CTAX, KaK aBMALIVIOHHBIN ¥ aBTOMOOMIbHBIN TpaHC-
HOPT, SHEPreTIKa, PHIOOIOBCTBO, COTPYIHNYECTBO
B 00/1aCTV MCCIEJOBAHNIT M MHHOBALMIL B-TpeTbux,
TEKCT PerympyeT COTPYAHMYECTBO B IIPAaBOOXPaH-
HOIT cepe U B Bompocax 6e30IacHOCTH, BKITIOYas
60pbOy ¢ TeppOpM3MOM M IPECTYIHOCTBIO U B3a-
VIMHYO ITPaBOBYIO IIOMOIIIb B YTO/IOBHBIX ie/laX. OTa
4acTb CHENKM (yHJAMEHTAlbHO 3aBsA3aHa Ha CO-
OIrofieHNe OCHOBHBIX IIPaB YeJIoBeKa 1M Ha 3allUTY
IaHHBIX. VI HaKoHel|, B-4eTBEPTHIX, NIPeAyCMOTpe-
Hbl MEXaHM3MbI peal3aliyl CaMOro COIIAIIEHMA,
BK/IIOYasA MOJMTUYECKNIT AMAIOT U KOHCY/IbTALVIN,
paspelleHye CIOPOB, VICIIOMHEHNE BO BHYTPEHHEM
IPaBOIOPSAJKE U CPEACTBA IPABOBOI 3AIIUTHI MV
CaHKIVM, B TOM YMC/le OFHOCTOPOHHME, KOTAA 3TO
OKaXXeTCA HEOOXONVIMBIM.

[maBHbiMM  pocTiDKeHMAMy  CoIallleHus co
cropoHbl EBpocoo3a cunTanuch coxpaHeHue BHY-
TPUUPIIAHACKOTO MUpa M CTaOMILHOCTH, 3alUTa
TPaXK/JjaH U €VMHOrO PbIHKA M IIOCTPOEHME HOBOTO
naprHepcTBa ¢ CoegunenHbM KoponesctBoM. Cpe-
VI Heyziad OTMeYasIich OTKa3 OpUTaHCKOTO IpaBu-
TeNbCTBA OT COIVIAIIEHMA II0 BHEILIHEN HOIUTUKE,
000pOHe 1 PasBUTHIO, €O HETOTOBHOCTb K Oosee
IIMPOKOII CBOOOJE MepelBIDKEHNA TPAXIAH yepe3
TPaHUIIBI ¥ Hey4yacTle B IporpaMMe oOMeHa CTY/eH-
TaMn «IpacMyc»®. B monuTudeckoM riane pacxox-
JieH)A B TIOIXO/aX C IBYX CTOPOH BIIOJIHE OOBACHNU-
MblL. B obmactsx, rie Benmkobpuranns TpafuunoHHO

ObLIa «9KCIIOPTEPOM HOPM», HATIpuUMep, B 061acTI
00pbOBI C TEPPOPU3MOM, IONMMIEIICKOTO B3aMMO-
JieiCTBYSI MM K1OepOe30macHOCTH, OHA IPOEeMOH-
crpuposana 66npiuyto 6m3octs k EC. Hanpotus,
B cepe MMMUTPALUM, KOHTPO/IA TPaHNUL] U HOJN-
TUKU yOexuina yrinybnseTcss pasMeXxeBaHue U3-3a
byH/IaMeHTa/IbHBIX Pa3/IN4Nii B IOJIXOHAX, KOTOPbIe
¥ paHbllle OTTAIKMBAIN BennkoOpuTaHuio or mpu-
COeIVMHEHNA K COOTBETCTBYIOIMM popMaTaM B paM-
kax EC [Wolf, Piquet, Carrapico 2022:606]. Tsepnas
nosuyA bpuTaHuM B 3TOM BOIIPOCE BCELENO CO-
XpaHUTCA 1 B OyfyleM, HeCMOTPSI Ha CTpeMJIeHMe
HOBOTO JIe/160pUCTCKOTO IpaBuTenpcTsa 2024 r. fo-
CTUYb TaK Ha3bIBAEMOJI I€pe3arpysKyl OTHOILEHMIA
¢ EC (EU reset). Topr 1eit6op1ucTOB ¢ Lie/IbI0 MONTY-
qeHusA 6OIbIINX SKOHOMUYECKVX TpedepeHInii OT
EBpocoio3a HaTONKHY/ICA Ha UX IIOMHOE HeXesa-
HUe UATH HaBcTpedy bproccenro mo mpepiaraeMoii
TeM IporpaMme MOOWIbHOCTM Mosofexu (youth
mobility scheme)®.

Hernp3st 6pU10 He OTMETUTb M HEKOTOPbI AuC-
COHAHC B MONMUTNYECKOM fyicKypce. CormacHo faB-
HO yTBepXpieHHOU oduumanbHoit nosuuyuu EC
o nosopy Bbixofa CoenyHeHHOro KoposeBcTBa,
«EBpoco1o3 coxxasneeT 06 3TOM pelleHNH, HO YBaXka-
eT ero»*’. B MOMEHT OKOHYATe/IbHOTO pacCTaBaHMs B
KoH1le 2020 r. 3By4yany pasHble HOTb. C OJHOIL CTO-
ponbl, pykoBozictBo EC He cTecHANIOCH maOCHBIX
anuTeToB, ropopss o CoemunenHoM KoporneBcTse,
KaK O «3aC/Ty>KUBAIOIIVM JJOBEPVI TAPTHEPe», «/aB-
HeM Jpyre», ¢ KoTopbIM EC Ipoj0/DKIUT «CTOATD Ie-
4OM K IITedy», a OpUTaHCKOe NPaBUTETbCTBO BTO-
PUIO €My, 9TO OCTaHETCS «IPYTOM U COIO3HMKOM»,
«IIpMBA3aHHBIM K EBpoIIe Ky/IbTypHO, SMOLMOHAIb-
HO, UICTOPMYECKY, CTPATETMYeCKI U IeOIOTMYeCKI».
C mpyroi CTOPOHBI, OC/IefHee He CLeP)KMBAIO HOfI-
JIMHHOJ PafioCTU OT «BO3BPAILlHNSA KOHTPOJIA HaJ
cBOeN cy;[b60171», «TIOJJIMHHOM He3aBUCUMOCTU» W,
B YACTHOCTH, «IIOJIHOTO KOHTPO/A Haj HpUOpex-
HbIMU BofiaMu»,”' a EC MpoHM3MpPOBa 0 «CaKoit
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2 Remarks by Chief Negotiator Michel Barnier at the press conference on the outcome of the EU-UK negotiations. Euro-
pean Commission. 24 December 2020. URL: https://ec.europa.eu/commission/presscorner/detail/en/speech_20_2533 (ac-
cessed date: 10.11.2024).

2 Keir Starmer rules out post-Brexit youth mobility scheme with EU amid ongoing ‘reset’ with Brussels. The Independent.
24 October 2024. URL: https://www.independent.co.uk/news/uk/politics/starmer-brexit-eu-brussels-b2635110.html (ac-
cessed date: 10.11.2024).

%0 Questions and Answers on the United Kingdom's withdrawal from the European Union on 31 January 2020. — Europe-
an Commission. 24 January 2020. URL: https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_104 (accessed
date: 10.11.2024).

31 Prime Minister’s statement on EU negotiations: 24 December 2020. URL: https://www.gov.uk/government/speeches/
prime-ministers-statement-on-eu-negotiations-24-december-2020 (accessed date: 10.11.2024).
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rope4y pacCTaBaHUs», HeM30EKHO KOHCTATMPYH,
YTO «COIJIALIEHVIE He OCTAHOBUT Pa3phIB»™.

bes mpereHsuii Ha mMcYEpIbIBAIOWINIL AHAIN3
ypoku bpexsura B MeXIyHapOJHO-ITPaBOBOM W3-
MepPEeHMM MOTYT OBITb IOABITOKEHbI CIEHYIOLIM
obpasoMm.

Bo-1epBbIX, KaK CCTIe0BaTeNMN, TaK M IPaKTUKN
CKJIOHAIOTCA K TOMY, YTO B COOTBETCTBUM C MEX/Y-
HApOJHBIM ITPAaBOM IIPOLefypa, IPeAyCMOTPeHHas
B ¢T. 50 [loroBopa o EC, aBnAnach efuHCTBEHHO
BO3MOXKHBIM ITIPAaBOBBIM OCHOBaHMeM Bbixofia Co-
enunenHoro KoponesctBa us EBpocorsa®. Jrot
IIOJXOJ, BIIOJIHE COOTBETCTBYET BeHCKOJ KOHBEH-
UM O NpaBe MEXJYHapOJHBIX JOroBOpoB 1969 .
U OOLIENIPUHATOMY NpMHUMIY Hpasa lex specialis
derogat lex generalis.

Bo-BTOpBIX, IpegycMoTpenHas cT. 50 nmpouegypa
ckoHseT BbixopAmee n3 EC rocygapctBo K ynops-
JIOYEHHOMY J COITIACOBAHHOMY IIepeXofiy Ha alb-
TEPHATUBHBIII PEXUM MeXIyHapOTHO-TIPABOBOTO
peryImpoBaHusA OTHOLIEHWI, HO He IpPENATCTBYeT
)KECTKOMY BapMaHTy JAeHoHcarmy [loroBopa 6e3
BCAKOTO COITIALIIEHNSA TI0 YC/IOBMAM BBIXOfia U alb-
TEPHATUBHBIM MOJIE/IAM PETYIMPOBAHMA Ma/IbHell-
IIMX OTHOLIeHMI (TaK Ha3bIBaeMbll BBIXO 6e3
cmenku, no-deal exit). Boixop Coennuennoro Kopo-
neBcTBa 3 EC momyumscs XoTs u HONTUM, HO «MAT-
KJMM», K YZJOBIETBOPEHIIO 00€1X CTOPOH, IIOCKO/IbKY
BKJIF0YAJI He TONIbKO COIJIAIEHe O BBIXOfIE, TIpeyc-
MOTpeHHoe CT. 50, HO ¥ la/ieKOMAYIIee COITalleHNe
0 6ymyumx orTHoureHuAX. OHAKO U «KeCTKNIT» BbI-
xop; 6e3 cormaleHns, KOTOPbII TO>Ke He MICK/TI0YasICs
006eyIMyI CTOPOHAMM, He IPOTUBOPEeYN OBl HI MeX-
IyHapopHOMY npaBy, Hu npaBy EC [Barata 2020:167;
Dougan 2021:46-47]. VIHTepeceH u TpeTuit BO3-
MOXXHBIT BapuaHT, fonyueHHblt Cynom EC B perne
Wightman*, xoTopblil Hpefnonaraa «HefBYCMbIC-
JIEHHBIIT 11 6€3yC/IOBHBII» OT3bIB YBEOM/ICHVIS O Jie-
HOHCAIIMY C TOC/IEAYIOIMM COXpaHEeHeM 4/IeHCTBa

(revoke and remain), X0Ts ¥cCIefoBaTeNI U Pacxo-
AVIICh BO MHEHMAX II0 BOIIPOCY O NPAKTUYECKUX
U IOPUIMYECKUX BO3MOXKHOCTAX €ro peanusaliuy
[Dougan 2021:45-46]. Takum o6pasom, moboe u3
ocTraBIMxcA 27 rocygapcts — wieHoB EC ocTaerca
BIIpaBe fAeHoHcypoBarhb [lorosop o EC ¢ cobmonenn-
€M CPOKOB U 63 TOIIO/THUTEIbHBIX YCI0BMIL. B aToM
Borpoce npaso EC He orpaHuynBaeT CyBepeHHOIO
IpaBa roCy/jlapCTBa Ha JIEHOHCAIMIO I0T0BOPa, YTO
BIIO/IHE CO3BYYHO 00IeMy MeXXIYHapOJHOMY IIPaBy.
He ABnAsAch ycoByueM JeHOHCALMM, 3aK/TII0UEHNE CO-
IJIallIeHNII O BBIXOJiE 1 O TOPIOBJIe M COTPY/IHMYECTBE
CTaJIo B CTy4ae ¢ bpeKk3anToM CyliecTBeHHBIM «O0HY-
COM», O0OYC/IOB/ICHHBIM O/IarONPYATHOI MOMUTIYE-
CKOV CUTyallMell Ha JaHHOM MCTOPMYECKOM 3Tarle.
OTOT MOMEHT HeOOXOAMMO YYUTHIBATh IIPU OLICHKe
BO3MOYKHBIX a/IbT€PHATUBHBIX IIPaBOBBIX (OPM BBbI-
xofia fipyrux rocypapcrs us EC.

B-TpeTbux, BaXKHENIINM Pe3y/IbTaToOM YIOPAL0-
YEHHOTO BBIXOJ]a CTA/I0 COXPaHeHMe 30HbI CBOOOJ-
HOJI TOProOB/IM Ha HOBBIX KOHKYPEHTHBIX YCTIOBMAX
U TpUOOPETEeHHBIX NPaB MIIIMOHOB OPUTAHCKUX
rpaXk/iaH u rpaxkziat crpad EC, oceBLIMX Ha MOMEHT
BBIXOJIa B «49Y>KOJ» IOPUCAUKLINA. XOTs HOBBIN pe-
KM OTHOLIEHMII JajeK OT OBbUION MHTerparun,
CTOpOHAaM IIOKa YZlaJIoCh COXPAaHMUTb 3HAUUTEIbHO
Ooree BBICOKMII YPOBEHb OTHOLIEHMII ¥ B3aMMO-
JieiicTBYSL, 4eM ¢ 6ot Tperbeit aist EC crpaHoil.
IMocnencTBUs «KECTKOTO» BBIXO[A OKA3amuch Obl
Kyzia 6o7mee OpyTanbHBIMM, BK/IIOYas KaK BBeJeHMUe
TapuQoB 1 KBOT B TOPrOBJIE, TAK U CEPbE3HbII yAap
1o npuobpeTeHHbIM NpaBaM. Hapymenne npuxuu-
na npuobpeTeHHBIX NpaB (Kak, HAIpUMep, Hproob-
peTeHHOe IIPaBo Ha IOCTOAHHOE IIPOXKMBAHNE B TOI
W vHOM ctpaHe [Waibel 2018:442-444]) Bpi3Bano
ObI, KpOMe BCEro IPOYEro, Cepbe3Hble BOIPOCH Ha
OCHOBaHMM 0OBIYHOTO MEXAYHAPOZHOTO IIPaBa, Ko-
TOpOe MPUMEHMMO K JII0OOMY IOCYapCTBY BHe 3a-
BUCUMOCTH OT IipaBa EC*.

32 Remarks by President Ursula von der Leyen at the press conference on the outcome of the EU-UK negotiations. — Euro-
pean Commission. 24 December 2020. URL: https://ec.europa.eu/commission/presscorner/detail/en/speech_20_2534 (ac-
cessed date: 10.11.2024).

3 The process of withdrawing from the European Union. Op. cit. § 9.

3 Wightman A, Greer R., Smith A., Martin D., Stihler Ca., Maugham J., Cherry J. v. Secretary of State for Exiting the European
Union. Case C-621/18.Judgment, Preliminary Ruling Request. — Court of Justice of the European Union (Full Court). 10 Decem-
ber 2018.

¥ «YBarkeHMe NPMOBPETEHHBIX MPaB... ABIAETCA NPaBOBOW JOKTPUHOW, KOTOPYIO MOXHO CUMTaTb YXKe B 3HaUUTENIbHON
CTeneHn JOCTUTILEN NPU3HAHMA KaK obwui npuHumn npaea». [McNair 1957:16-17]. Ewe po noasneHus cT. 70 BeHckon
KOHBeHL MM 0 npaBe AoroBopos 1969 r. MakH3Mp 06bACHAN AOKTPUHY COONI0AEHNA NPUOBPETEHHBIX NPaB NPU AeHOHCaLMK
fJoroBopa cnepyowmym o6pasom: «[OCKONIbKY MONOXEHUA AOroBopa yxke Obinn BbINOSHEHbI 1 BO3biMeNnu Aeinctaue
[0 ero npeKkpalieHns, OHW BbIXoAAT 3a cdepy, oxBaTbiBaeMyio NpekpalleHnem [oroBopa. YTo-To yxe CBepLUnioCh;
Hanpumep, YCTyneHa Tepputopusa, nepeaaHbl A1La UM ABXKMMOE UMYLLECTBO, Y BO MHOMMX Cly4yasx CO3[4aHbl HOBble
npaBa W CTaTycbl, KOTOPble, XOTA 1 06f3aHbl CBOMM BO3HWKHOBEHMEM AOroBOPY, NPMOGpeny He3aBWCMMOE OT Hero
CyLeCTBOBaHWe; NpeKpalleHre JoroBopa He MOXeT nx 3aTparnsaTb». [McNair 1961:531].
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B-uerBeprhix, CoralieHnneM o TOpProBie U CO-
TpyaHMYeCTBe (POPMAIbHO (QUKCUPYETCS  «IIO-
CTOSHHAA IPUBEP>KEHHOCTD CoenyHeHHOTO
Koponescta cobmioennio EBpomneiickoit Konsen-
LMY O 3alIUTe TIPaB YeJIoBeKa I OCHOBHBIX CBOOO»
(manmee — EKIIY), B To BpeMs kak EBpocoios u ero
rOCyflapCTBa-YIeHbl OCTAIOTCA CBA3aHHBIMY XapTH-
ei1 ocHoBHbIX IIpaB EC, koTopas yTBepX/jaeT, B YIc-
Jie IPOYMX, MIEHTUYHbIE MY COIIOCTaBMMble IIPaBa
u cB06OpbL. JJaHHBII IPUHLNII, 3aUKCHPOBAHHDII
yKe B IONMTUYeCKUX Aeknapanuax 2018 u 2019 rr.
(m. 7 B 0boux TeKcTax), ObUI Hanee MOATBEpPXK/eH
B cT. 524 CornameHus, KoTopas CTaBUT BCe CO-
TPYAHMYECTBO B IIPaBOOXPaHHOI cdepe U B3anu-
MOIIOMOUIb II0 YTOJIOBHBIM [ieflaM B 3aBMCUMOCTb
or cobomonennss EKITY (wacts III Cormamennus).
Bonee toro, ct. 692 nmpegycMaTpuBaeT Ipekpalie-
HIe JIeJICTBYA JaHHoi yacTy CoryallleHus B cIy4ae
nenoncanyy EKITY CoepgunennsiM KopornescTBoM
i rocygapctsoM — wienoM EC. VI3 aToro MmoxHo
cpenatb BbiBofI, uTo EKIIY paccmarpuBanach cro-
POHaMM KaK 4acTb IIPaBOBOTO QyHHZAMeHTa JIA 10-
CTPO€HMA [JA/NbHEMINNX OTHOIIEHMII C BbILIENLINM
u3 6710Ka TOCYapPCTBOM U TIPEKpalLleHNs AeiCTBIA
B €r0 OTHOLIeHMM XapTuy OCHOBHBIX IIpaB. Y4n-
ThiBasA, 4T0 KOHBeHIMA yyKe MCI0/Ib30BaNaCh B II0-
no6HOM KadecTBe B BendactckoMm cormamieHny ot
1998 1. («Cornauterne CTpacTHOI IATHNUIBI») C Lie-
b0 YPEry/IMPOBAHUA KOHCTUTYLIMOHHBIX aCIIEKTOB
ceBepoMpIaHacKoro Koudmmkra (cm. 4. 1, m. 5 (b)
U faiee)’, ee ob1Iiee IONMTHUKO-IIPABOBOE 3HAYEHNIE
B paMKax bpeksuTa sBsgeTcs TeM 60jIee BECOMBIM.
Takum o6pasom, ecnmu BemukoOpuranms Bce ke
nepeiiieT OT peryaApHbIX yrpo3 geHoncanuy EKITY
K JIey,” 4TO HMKAaK He UCK/II0YEeHO, STO HEMIHYEeMO
OTpasnuTCsA Ha 6OJBIIOM KOMIUIEKCE TPAaBOBBIX 1 1O~
JUTUYECKUX BOIIPOCOB KaK BO BHYTPEHHell 10BeCT-
Ke, TaK U B MX OTHOIIeHUsAX ¢ EBpocorosoM.

B-nATBIX, OCHOBOJ A a/NbT€PHATUBHOLO pe-
TYIMPOBaHUA B HEKOTOPBIX BaXKHEIIINX 00/IacTAX
OTHOIIEHMI cramy U fipyrue KoHseHuuu CoBera
EBpomnbl, a uMeHHO EBpomneiickas KOHBEHLMA O BbI-
made 1957 r., EBpomneiickasd KOHBEHLMA O B3alM-
HOJI TIOMOIIM II0 YTOJMIOBHBIM fienaM 1959 T. u fiBa

IpoTOKO/a K Helt 1979 u 2001 rr., a Takxe EBporneii-
CKas KOHBEHLVA O IpecedeHnn Teppopusma 1977 1.
CoenuHenHoe KoponeBcTBO 1 paHbllle y4acTBOBA-
710 B 9TUX KOHBEHIMAX, HO 110 MHOTMM 3aTPOHYTHIM
B HMX BoIlpocaM B paMkax EC Mormu mericTBoBaTh
crnequanbHble HOpMbL. Ilocnme mpexpamieHus pen-
crBus npasa EC B orHomenun CoennuenHoro Ko-
ponesctBa 1 AnBapsA 2021 I. coBeplIeH Iepexof Ha
0a3oBbIl MpaBOBOI pexxuM KouBeHimit CoBera
EBpomnbl, KOTOpPBII [eiicCTBOBAN [JO CO3[JaHUA 0CO-
ObIx mpaBw1 BHYTpu EBpocorosa. Vmes mepexopa
CO CIIeIMa/IbHOTO Ha 6a30BBIN PEKIM pPeryInpoBa-
HJl, OCHOBAHHDIJ Ha PErMOHA/NbHBIX KOHBEHIIMAX,
ABJIAETCA IPArMAaTUYHBIM PellleHNeM BO M30eKaHe
IIPaBOBOTO BaKyyMa M COXPaHEHNs PErMOHAIbHOTO
COTPYHMYECTBA 110 BaXKHENIINM IPaBOOXPAHHBIM
BOIIPOCAM.

Vl, HaxoHell, IOC/neHee 3aK/IIOUEHNe KacaeTcs
BO3MOYXHOCTH JIeHOHCALIM} CaMUX COIVIalIeHMI, 3a-
K/II04eHHbIX B paMKax bpeksuta. Ecmu Cornamenne
O IAPTHEPCTBE M COTPYAIHMYECTBE IIpE/IIOoNaraeT
OIHOCTOPOHHIOK [IEHOHCALIMI0 C IpeKpalljeHu-
eM 00s13aTenbCcTB ciyctsa 12 mecsanes (c1. 779), To
¢ CornameHneM O BBIXOfIe BCe TOpasfo C/IOXKHEe,
IIOCKOJIbKY OHO He COJePKUT IO/I0XKEHNA O JIeHOH-
caiyuy. COOTBETCTBEHHO, K OJHOCTOPOHHEMY BbIXO-
Iy ¥I3 HerO JO/DKEH MIPUMEHATBCA 00IINIT MeXIyHa-
POJHO-IIPABOBOJ PEXMM J€HOHCAllMU [JOTOBOPOB.
Mexny Tem, B oTmnune oT CoegHeHHOr0 Kopores-
cTBa, EBpOCOI03 He ABNAeTCA CTOpOHON HI BeHckoii
KOHBEHI[MM O IIpaBe MEXIYHapOJHBIX JIOTOBOPOB
1969 r., au BeHCKOJ1 KOHBEHLMM O IIpaBe JIOrOBO-
POB MEXJy TOCylapCTBaMM ¥ MEXIyHapOJHBIMU
OpPraHM3alMAMU WIM MEXAY MEeXIyHapOIHbIMU
opranmsauyamu 1986 r. Kpome Toro, mocnmenuss
¥ BOBCE II0Ka He BCTYIIWIA B cuty. Takum obpasom,
CChIIKA Ha 06€ KOHBEHIINI MOXKeT OBbITb IIPUMEeHMa
[ IEHOHCALMM COITIAIIEHNUA O BbIXOfie MMLIb II0-
CTOJIBKY, IOCKOJIbKY OHY KOAMGULMPYIOT 00BIYHOE
MeX/lyHapogHoe IpaBo. CaMblil OCTpBIII MOMEHT
B CorlaleHnn 0 BBIXOZE, KOTOPBI 00OCyxpancs
KaK OCHOBaHMe [I1 €r0 BO3MOXKHOI JIeHOHCAIVH,
KacaeTcs 0c060ro pesxMa, IPMMEHAEMOTO B OTHO-
mennn CeBepHoit Vpmanaum 1 paccMaTpuBaeMoro

% The Northern Ireland Peace Agreement. The Agreement reached in the multi-party negotiations. 10 April 1998. https://

peacemaker.un.org/sites/peacemaker.un.org/files/IE%20GB_980410_Northern%20lreland%20Agreement.pdf (accessed
date: 10.11.2024).
% CyHak 3aABWn O BO3MOXHOM Bbixoge bBputaHum u3s ECMY - Mzgecmua. 6 asrycta 2022. URL: https://

iz.ru/1375730/2022-08-06/sunak-zaiavil-o-vozmozhnom-vykhode-britanii-iz-espch (gata o6patweHnus: 10.11.2024); UK will
end up like Russia if it ignores ECHR obligations. - The Guardian. 16 May 2023. URL: https://www.theguardian.com/politics/
live/2023/may/16/michael-gove-labour-voting-eu-national-conservatism-conference-rishi-sunak-conservatives-uk-poli-
tics-latest?page=with:block-6463ae1c8f08053fbe09279%e#block-6463ae1c8f08053fbe09279¢ (accessed date: 10.11.2024).
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M.B. JTo6os

Kak BpeMeHHas Mepa (ct. 1 m. 4 [Iporokona). O6-
CyX[€HUe 3TOrO BOIIPOCa B JOKTPUHE M Cpemu
IPAKTUKOB OBIIO OTMeYeHO OONMBIIMM pasdpocoM
MO3ULUII OTHOCUTENbHO IPUHLMIINAIBHON JIOIY-
ctuMocTy ieHoHcanyuy CoralleHys O BbIXOfie 1 ee
BO3MOXKHBIMY OCHOBaHMAMI*. Takum o6pazoM, Bo-
IPOC O JEHOHCALIMM YacTU NOCTUTHYTHIX B paMKax
bpexsnura HOroBOpeHHOCTEN OCTAETCA CEpbE3HOI
MEX[YHapOJHO-IIPaBOBOM MHTPUIOM Ha CpefiHe-
CPOYHYIO IIEPCIIEKTUBY, @ HEKOTOPbIE 13 [JOTOBOPEH-
HOCTel1 BOOOIIle IIPefiCTAaB/IAITCA CKOpee OTI0XKEeH-
HOJI MapTHel, HeXXeMM YCTOMYMBBIM paspelleHreM
OYEBU/IHBIX TIPOTUBOPEYNIT MY OBIBIIMMY T1ap-
THepaMIU 110 MHTerpallMoHHOMY 6710Ky. [TokasaTenn-
HO, 4TO KpUTHKa cobmmonenns BenmkoOpuraHmert
CBOUX 00s3aTenbCTB 1o cornamenusMm ¢ EC He 3a-
craBwia cebs >xpatpb [Grehan 2022:24-29]. Beposr-
HBIil XK€ MOAPBIB YaCTU JOCTUTHYTHIX COITIALICHNI
B cry4ae Boixopa Bemko6purannnu ns3 EKITY u Co-
Beta EBpombl MOXeT M BOBCe pa3banaHCUPOBATDH
u 6e3 Toro xpynkyto curyanuio [Cowell 2021:1].

5. YperynupoBaHiie HOCTIeCTBUI BBIXOfA
u3 EC B 6putanckom npase

3akoH o Bbxofe us Espormeiickoro cowsa (EU
Withdrawal Act), Taxke M3BeCTHBINT KaK «3aKOH
o Benmukoil orMeHe» (Great Repeal Act), BcTymus-
NI B CUIy C BBICOKOTO KOPOJIEBCKOTO COI/IACKA
26 moHA 2018 1.*°, cTanm caMbIM MacIITaOHBIM KOH-
CTUTYLMOHHBIM 3aKOHOM B CTPaHe CO BpeMeH 3aKO0-
Ha o npucoeaysenun kK EC 1972 r. XapakTepHo, uTo
3aKOH OBUI IPUCHOCOO/IEH KaK K «MATKOMY», TaK 1
K «KeCTKOMY» BBIXOJY, IIOCKO/IBKY OBUI IIPUHAT 32
HONITOpa rofia 10 BCTYIIeHuA B cuny CornaueHns
o Boixofe CoennuenHoro Koponesctsa u3 EC u 3a
fiBa C TIOTIOBMHOIA TOfla 0 €T0 OKOHYATeTbHOTO BbI-
XOfja U3 MHTEIPAIMOHHOTO 0710Ka. 3aKOHOIPOEKT
COOTBETCTBOBA/I TMIAHTCKMM MacIITabaM 3ajadn,
coyeTasd KOHCTUTYL[IOHHBIE M3MEHEHUSA C Mepamm
110 06ecreyeHNI0 IPaBoBOIl IPEeMCTBEHHOCT.

3aKoH O BBIXOJle OTMEHM/ 3aKOH O IIPYUCOeNN-
HeHuM 1972 1. ¢ pALOM UCKIIOYEHUI, IIepedNCIeH-
HBIX B CT. 1, IMIIN/I KOMIETEHINY BCe MHCTUTYTHI

EBpocorosa B orHomeHun CoenyHenHoro Kopornes-
CTBa U IPELYCMOTPEJI, YTO C MOMEHTA BBIXOJ]A 3aKO-
HogartenbcTBo EC 6orblile He MMeo BEpXOBEHCTBA
HaJ BHYTPEHHUM 3aKOHOJATeNIbCTBOM. B Iiane
IpeeMCTBEeHHOCTH 3aKOH peobpasoBa 3akoHsl EC
HPSIMOTO JeJICTBYUSA B HAIMOHA/IbHBIE 3aKOHBI (CT. 2),
6e3 4ero B 3aKOHOATENIbHOI 6a3e 00pa3oBaNCh Obl
OTPOMHBIE I HEOITYCTUMBIE TPOOEIbL.

3aKOH CO3Ja/l HOBYK KaTerOpPUI0 BHYTPEHHETO
3akoHoparenbctBa CoepguHeHHoro KoporeBcTBa,
TaK HasbpiBaeMoe coxpaHeHHoe mpaBo EC (retained
EU law). Coxpanennoe npaBo EC coctout us Bcero
npasa EC mpsimoro peiictus (direct EU legislation),
peo6pa3oBaHHOTO B HAIIMOHAIBHOE,  TAK)KE U3 OC-
HOBaHHBIX Ha rpaBe EC BHyTpeHHux 3akonos (EU-
derived domestic legislation), xoTopble meiicTBOBa-
M o MOMeHTa Bbixofia cTpanbl u3 EC. Ilpu atom
ompeyeneHHble 610Ky 3akoHomaTenbctBa EC, Kak,
Hanpumep, XapTusA OCHOBHBIX IPaB, HEJBYCMBIC-
JIEHHO 11 6€30T/IaraTe/IbHO MCK/IIYeHbI 13 BHY TPEH-
HETO IIpaBa 1 He MOTYT B HEM COXPaHATHCA (CT. 5).

CoxpanenHoe 3axkoHofatenbcTBo EC MoxeT
BIIOC/IEAICTBUM OBITb M3MEHEHO, 3aMEHEHO WU OT-
MeHeHo [TapnamenToM Bennko6puranuu, KOTOpbIit
NPOJO/DKUT NPVHMMATD 3aKOHBI /I Ja/IbHeNIeln
peamm3auuu Cornamenna o Boixoge u3 EC. bo-
Jiee TOro, 3akoH HafiensdeT [IpaBuTenbCTBO BechbMa
IIMPOKMMM  IeTIeTMPOBAHHBIMM  TIOTHOMOUMAMM
OBICTPOTO pEryIMpoBaHMA Pa3INYHBIX AaCIEeKTOB
CoranieHys o BLIXOf Ty TeM IPUHATIA aKTOB BTO-
PUYHOTO 3aKOHOJATE/NbCTBA, I3MEHEHNUIT COXPaHeH-
HOro 3akoHopjarenbcTBa EC u mpu ompepeneHHBIX
YC/IOBMAX Jja)Ke M3MEHEHMIT ePBIYHOTO 3aKOHOMA-
TeNbCTBA. VICIIOMHNTEIbHAS B/IACTD MOXET IIPUHU-
MaTb HOPMaTUBHBIE aKTbl, KOTOPbIE «CUUTAET Lie/ie-
CO00pa3HBIMI», YTOOBI IPETOTBPATUTD, UCIPABUTD
WIM CMATYUTD NI00ble Ppo6/meMbl QyHKIMOHKMPO-
BaHNA «COXpaHeHHOro mpasa EC» mwm ucnpaButhb
B HEM «II00BbIe IpyTyie HeZoCTaTKM (CT. 8).

B urore 3akon o Beixope 13 EC MoXXHO KBasnmu-
¢uLMpoBaTh Kak MeXaHM3M JyIi IpeoOpa3oBaHMs
OTPOMHOTO MaccuBa 3aKOHOB, YHAC/IeJOBaHHBIX
oT EBpocoros3a B HOBbII HE3aBUCHMBIA OT IIO-
C/Ie[IHETO CBOJ| HAIVIOHA/IbHBIX 3aKOHOB. 3aKOH

% HekoTopble aBTOpbI Aonyckanu, yto feicteua EC no HeorpaHWyeHHOMY MPOANEHNIO COMNIAaCOBAaHHOIO BPEMEHHOIO
ocoboro pexvma ans CeBepHol MpnaHgnn (Tak HasbiBaemblin backstop for Northern Ireland) pact CoefmHeHHOMY
KoponeBcTBy npaBoO A€HOHCUPOBaTb JOFOBOP B OLHOCTOPOHHEM MOpsAAKe IMOO Ha OCHOBAaHUW KOPEHHOTO M3MEHeHWs
06CTOATENbCTB, MO0 Ha OCHOBaHWMM (yHAAMEHTaNbHOrO HapylueHus obfA3aTenbcTBa [OOPOCOBECTHOIO WCMONHEHUA
poroeopa co ctopoHbl EC (mutatis mutandis, cT. 60 n 62 BeHckoln koHBeHUMM). OfHAaKO Apyrre aBTOpPbl KaTeropuyeckn
oTpuLaNM TaKyto BO3MOXKHOCTb C TOUKU 3peHuna MexayHapogHoro npasa [Miller, De Mars 2019:5-24].

3 European Union (Withdrawal) Act. 26 June 2018. URL: https://www.legislation.gov.uk/ukpga/2018/16/contents (ac-

cessed date: 10.11.2024).
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He IPEJBOCXMUIAET pe3y/lbTaT 3TOVl CaMOMl Mac-
IITa0HOIT 32 O/IBEKa KOHCTUTYLMOHHOM pedopMbl
B BenmkoOpuTaHny, HO IpefOCTaB/IAeT BCEM BIa-
CTAM MOILHBI Y Pa3BETBIEHHbIN MHCTPYMEHTAPUIA
VI peanusalyy Takux peopM Ha TOAbI BIEpe.
O6beM HOPMATMBHOI JieATeIbHOCTI, KOTOpas IO-
TpebyeTcsi Ha 9TOM IyTH, IPeACTaBiseT co6oit
HOPMOTBOPYECKYI0 3a/jauy OecIperiefileHTHOrO Mac-
mtaba. Peun nzet o mopsjka 12 ThiC. HOPMATUBHBIX
aktoB EC, xoTopble moTpebylOT ajjanTanmy, 4ro-
OBl rapaHTUPOBATh X FAPMOHMYHYIO VHTEIPALINIO
BO BHyTpeHHee 3akoHoparenbctBo [Caird, Miler,
Lang 2017:6]. OueBupHO, OFHAKO, YTO ellje [0 VX
aganrauym, MHorye aktel EC OyayT nmpuMeHATbCA
Ha IPAKTHKe [0-MHOMY OPUTAHCKVIMM CYHaMu, KO-
TOpble HeM30eXHO CTANKMBAIOTCA C MaCCOI HOBBIX
BOIPOCOoB. TaknM 06pa3om, Ha IIeut CyIOB IOKNUT-
cs 6onpluas 4acTh 6peMeHM 110 MPeofoIeHNIO0 0-
CNIefICTBUII HeMOHTaXa cTaporo Inpasomopsanka EC
¥l HAXOXK/IEHMIO HOBBIX (DOPM U MOJe/Iell peryimpo-
BaHM:A IPAaBOOTHOIIEHUIT B HOBbIX KOHCTUTYLIMOH-
HBIX [TapaMeTpax.

Y3aKOHMB MAacCUBHBIN O/IOK «COXPaHEHHOTO
npasa EC» B cocTaBe BHyTpeHHero IpaBa, 3aKOH
o Boixofie 13 EC mocBATHUN Lienylo cTaTbhi0 BOIPO-
cam ero TonkoBaHus (Section 6: Interpretation of
retained EU law), craThi0o HacTONIbKO CIOXHYIO
¥ OfpoOHYI0, YTO OHA y)Ke caMa 110 cebe 3acIy>Ku-
BaeT 0c06Oro IpPaKTUYeCKOro PYKOBOACTBA IIO ee
npuMeHeHnio (practice directions). B neit mposo-
INTCA YEeTKOe Pasndye MEXIY, C OJHOI CTOPOHBI,
IOPUHLMIAMY, 3a/I0KeHHbIMM B pemeHnax Cyza
EC, n camnmu ero pelueHMAMYU, KOTOPble BbIHECEHDI
nocne 30 auBaps 2021 1., u, ¢ Ipyroi CTOpOHBbI, CO-
XpaHeHHbIM IIpeliefleHTHhIM IpaBoM EC, cnoxus-
LIVMCA [0 YKa3aHHOI JaThl. Ec/i HOBbIMM pelleHn-
AMM U npyuHIUIaMyu EBpocorosa 6purtaHcKye Cymbl
6onbie He cBsA3aHbl (. 1 CT. 6), TO cOXpaHEHHOe
npenefeHTHOe mpaBo EC, cnoxusiueeca o yKa-
3aHHOI1 IaTbl, MO>KET IPUMEHATHCA CYJJAMU B COOT-
BETCTBUI C YCTAHOBJIEHHBIMU B CT. 6 J€TaIbHBIMU
KpurepyAMu. BecbMa MHTepeCHBIM U3 HUX AB/AETCA
IPUHLMAI BO3MOYXHOTO OTCTYIUIEH)s OT COXPaHEH-
Horo npaBa EC, nsnoxenusiit B 1. 5: «[Ipunnmasn
peueHye 06 OTCTYIUIEHMHM OT KaKOro-nmmbo coxpa-
HUBILErocs InpereneHTHoro npasa EC, BepxoBHbIi
Cyn mmm Bblcokmit Cyp CIpaBeyIMBOCTY IOJDKHBI
IPUMEHATD TOT )K€ KPUTEPUIl, KOTOPbII OH IIpUMe-
HMUIYU OBl IIPU IIPUHATHUY PEIIeHNA O TOM, CTOUT JIN
OTCTYIIaTh OT CBOErO COOCTBEHHOTO IPeIefileHTHOTO
npaBa». KpoMe Toro, yro4HsAeTcs, 4TO Cy/ibl «MOTYT
YYUTBIBATD M0ObIE [IEVICTBYSA, COBEPILICHHbIE TOCTIE
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30 auBapsa 2021 r. Cygom unu gpyrum opranom EC,
€CJIM 3TO MIMeeT OTHOLIeHe K KaKOMY-/nb0 paccMa-
TPUBAEMOMY MMM BOIIPOCY» (IL. 2).

Takum o6pasom, OblTa 3aKOHOJATENBHO 3a-
KpeIlleHa po/ib [IBYX BBICIIMX CyfoB (BepxoBHoro
cyna i Anrmm, Yanbca u CesepHolt Vpnanpun
n Boicokoro cyma cnpasepmmsoctu pna llornan-
VM) B IIpOLIecce MOCTYIATebHON KOPPeKLUN WK
memoHTaxa mnpasonopsagka EC. IlpasutenbcTtso
U TIaplaMeHT HAIPAaB/IAIT IPOLeCC HOPMATUBHO,
a BbICIIME CY[bl HApaJ/IeIbHO YYacTBYIOT B HeM
yepe3 CyAeOHYI0 NMPaKTUKY, He JOXXM/AACH MOTHOM
HOPMAaTUBHOII IepecTpoiiku. Takoil OpAOK mpef-
CTaB/IAJICA C CaMOTO Hayaja BIIONHE JIOTMYHBIM,
a BCKOpe IIOC/e BBIXOfid IIOTEHILMAN CyAeOHOro
y4acTus B Ipolecce ObUT YCUIEH: KPYT CYHOB, KO-
TOpbI€ YIIO/IHOMOYMBA/IIICh 3aKOHOM OTCTYIIaTh OT
npenenenTHoro npasa Cyna EC, 6b11 pacumpen o
ane/UIALVOHHbBIX CyloB. JefiCTByd B paMKax fiere-
TMPOBAHHBIX IOMTHOMOYMI, [IpaBuTenbcTBo courno,
YTO «KPUTEPUM OTCTYIIEHMUSA» OT CYLIECTBYIOIMX
CyZieOHBIX IIpelleIeHTOB JOCTATOYHO ACHBI M YKOpe-
HEHbI B Cy[eOHOI MPaKTIKe, YTOOBI IIPUMEHSATD UX
6e3 JOIIOTHUTENIbHOTO PYKOBOJICTBA.

Mexpy TeM IyTH OCYLIECTB/IEHNUA CY[AMU 3TUX
IOJTHOMOYMII O4YeHb OBICTPO BBI3BAIM BOIPOCHL.
[leno B TOM, 4TO «KpUTepUM OTCTYIIEHUA» OT Cy-
leOHBIX TIpellefieHTOB, KaK OHM CIOXWINCDh B Opu-
TAHCKOI cyfe6HOI mpakTuke ¢ 60-x rogos XX B.,
BecbMa I BecbMa orpanuyeHHble. OTXof] OT Ipelle-
JieHTa He MOYKeT OBITh 000CHOBAH TO/IBKO JIMIIIb TeM,
4TO MpeAbIylliee peleHre ObUIo HeBepHBIM. [lepe-
CMOTp MMeIoIlell IpeliefieHTHOe 3HaueHue I1paBo-
BOJl MO3MILMY JJOIYCTMM TO/IBKO TOIZA, KOITIA OHA
HpyBena K OO/IbII0i HeOIPeNeIeHHOCTY Y/IM He CO-
OTBETCTBYeT 6oJiee MIMPOKOMY IIOHMMAHMIO CIIpa-
BeJI/IBOCTH, COBPEMEHHBIM COLIA/IbHBIM YC/IOBUAM
VIV COBPEMEHHBIM IIPEACTABICHUAM O ITyO/MIIHOI
nonuTuke. IIpy 3ToM COBOKYIIHOCTD IIpelefileHTHO-
ro npasa Cypa EC, koTopoe mopBepraeTcs KpUTHKe
B BenmmkoOpuranny, ropaspgo 6onblie, YeM TO, YTO
MOYXHO MCIPABUTD B CyfileOHOM IOpsAfKe C IpUMe-
HEeHMeM CTO/b )KeCTKUX Kpurepues [Rose 2022:2, 6].

Tak, 6pBUIMIT TIpefcefaTenp BepxoBHOTO Cyna,
cynbs [lasup Hoitbeprep, comHeBaeTCst, HACKOBKO
OIIPAB/IaHO IIpYMEHEHNE OTPaHNYUTENbHbIX KpUTe-
pUeB OTXOJa OT IpellefieHTa, KOITa UCYe3aloT U Te-
PAIOT 3HAYEHMeE JJIA CTPaHbl CaMM IIPMHIUIIBI efii-
HOTO PbIHKA, Ha KOTOPBIX 3VDKETCs OCHOBHAsA Macca
npenenenTos EC. Cynbsa Bepxosroro Cyna Busben
Pos, B cBolO0 Ouepenb, 3ajjaeTCA BOIPOCOM O TOM,
He sBJIAI0TCA JIY JOCTYIIHbIE 3aKOHO/laTe/IbHbIE Ty TH
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M3MeHeHNUA «CoXpaHeHHoro npasa EC» Hammyymmm
IyTeM TAKKe JJIA MCIPABJIeHNs «IUIOXOr0» Ipere-
JIEHTHOTO IIPaBa, Aa0bl CHATDb 3Ty OTBETCTBEHHOCTD
¢ cypoB. B kayecTBe mpyMepa OHa IIPUBOLUT HeflaB-
Hee cyfeOHOe pelleHye, KOTOPbIM OPUTAHCKUIL CY
He YZIOBJIETBOPM/I TpeOOBaHNME INpPeKpaTUTb IIpHU-
MeHeHue npaBa EC B o6macTyt uIjeH3Nit Ha MY3BbI-
KajibHble npousBeneHus [Rose 2022:7-8]. B perue-
Huu 1o geny Warner v Tuneln anensAOHHbIN CYT,
IPM3HAJ, 4TO CYLIECTBYIOIasA CyfeOHas IpaKTHKa
He JIMIIeHA TPYFHOCTEI U NOfBEpraeTcs KpUTHUKE,
HO 9TO He 03HayaeT Ha/ln4yie TOTOBOTO JIY4IIero pe-
meHuA. [IpennoxxeHHas OfHON U3 CTOPOH OTMEHA
JIeVICTBYIOIIETO PEry/IMpPOBaHNA M BO3BPAT K €ro Ie-
PeNCBHIBAaHMIO CO3JAN0 OBI, C TOYKM 3PEHVs CYHeil,
3HAUNTE/IbHYIO IIPABOBYIO HEOIIPeeIeHHOCTD.

V3 BpIllIeCKa3aHHOTO MOYKHO CJIeNIaTh JABOSKUIA
BBIBOJ] ITO IIOBOJLY XKM3HECTIOCOOHOCTY VICXOAALETO
ot EBpocoro3a mpaBoBOro perympoBaHus 1 TOIKO-
BaHNA IIpaBa I10c/Ie BbIxoa u3 Hero COelMHEeHHOTo
KoponescTBa. Bo-TiepBbIX, 3aKOHOATENIBCTBO O BbI-
XOfie He TOJIBKO I03BOJIAET, HO MMIUIMLIUTHO JjaXKe
HOOLIPsAeT MCHOIb30BaHNE OPUTAHCKUMU CyHaMu
CTapbIX MOJie/Iell TOJIKOBaHNA BO M30eXaHue TaKyH
B IIPaBOBOM PETYIMPOBAHUM M I obecledeHys
IpaBoBOIl ompenenieHHOCT. OTXOAUTD OT yKOpe-
HMBIIETOCA TOJMKOBAHMA IIPaBa, MCXOAAIIETO OT
EC, 103B0/IEHO TOILKO BBICIINM 1 alle/UIALVIOHHBIM
CylaM Ha OTPaHMYEHHbIX OCHOBAHMAX, IPOJVIKTO-
BaHHBIX OOIECTBEHHBIMU M TOCY/{aPCTBEHHbBIMMU
VIMIIEpaTMBaMU U COOOPaXeHMAMM CIPaBeINBO-
cti. Bo-BTOpBIX, Cyzbl OYyIyT TeM jerde OTXOAMUTD
Ha IIPaKTHKe OT CO3[jaHHbIX B paMKax EC mpaBoBbIx
HOAXOHOB, YeM Oosblie OyAyT YBEpeHBI B CYIile-
CTBOBAHMM TOTOBBIX M J€/ICTBEHHBIX a/IbTEPHATIB.
OueBuaHO, 4TO Tporecc OyzeT NPONCXOanuTb Ooree
HOCTYIATe/IbHO ¥ MEJVIEHHO, YeM 3TO MHOTMM BU/Jie-
JI0Ch M3HAYA/IBHO.

6. PernonanbHble NE3MHTErpAlIOHHbIE
mmponecchl B CpaBHI/lTeIIbHOf;l MEPCHEKTUBE

ITo BocrioMMHaHMAM ITIABHOTO IIEPEroBOPIMKa
EBpocorosa nmo Beixony CoenyHenHoro Kopornes-
crBa u3 EC (HbpIHeImHero npembep-MyuHucTpa Opan-
1) Muens bapHbe, mepBasi BcTpeda B BepXax 10
Hayajla [1eperoBopoB II0Kasasa, 4ro «IIpaBuresnn-
ctBo CoenyHeHHOro KoposneBcTBa HeOOL@HNBATIO

KaK TIOCTIefICTBUSA CBOero pemleHns BoliiTy u3 EC,
TaK M IOPUANYECKYIO CTIOKHOCTD Bbixozia» [The UK-
EU Withdrawal Agreement... 2021:v]. ITocTpoen-
Has JJOTOBOPHO-IIPaBOBas 1 3aKOHOJaTe/IbHAsA 6a3a,
VHTEHCUBHAsA paboTa BceX BETBel BIACTH, BK/IIOYas
CYZIbL, @ TAK)Ke PACTYIMII KOHCEHCYC TTIOMUTUYECKIX
9MUT IO IMOBOAY B3ATOIO Kypca CMATYWIN TPYL-
HOCTM BBIXOJ]a, YCYTYOIeHHbIEe M3HAYa/IbHON Heo-
OLIEHKOJ MaciTaboB HeOOXOAMMBIX IpeobpasoBa-
HIIT OPUTAHCKUM PYKOBOJICTBOM.

BerpaboTaHHOe TaKMM 00pa3oM CHCTeMHOE pery-
nupoBaHue nocuencTsuii Beixoga us EC - 6aro obe
CTOPOHBI MOI/IN ce6e MO3BOIUTD OTPATUTD HA 3TO
TOfIbl — TIpefiCTaBysieT co00l Oorareiiumii mpaBo-
BOJI Marepual, JOCTOMHBIN [J€TaJIbHOTO U3YyYEeHMS.
OmbiT bpexsura mpeacTaBsgeT CBOEro pojia SHIM-
K/IOIEMI0 peLIeHNiI PasHOOOPa3HBIX IIPABOBBIX
3ajja4, KOTOpble BCTAIOT NPV BBIXOAE TOCYAPCTB
U3 MHTETPALVIOHHBIX IporeccoB. Kakue-1o u3 BbI-
PabOTaHHBIX pPeIIeHNiT CIUIIKOM CIeiUYHbI /15
BbIXOZIa rocynapcrsa u3 EC, npyrue e He JIMIIEHbI
VHTepeca B CPABHUTEIbHOIN IIEpPCIeKTHBE U A
VHBIX KOHTEKCTOB. YUNTbIBAsA OIMCAHHbBIE B Hayasle
CTaThy TeONONTUYECKNE U3MEHEeHNA B 001ieeBpo-
IEeJICKOM TIOUTHUKO-IIPAaBOBOM JTaHAIIA(Te, Helb3s
He 3aMeTUTb U HeKOTOPBIX Mapasieneil MeXy Bbl-
xozioM Bemuko6puranun 13 EC 1 BbIXOZOM ABYMs
rofamu noxe Poccun m3 Cosera Epomsr (xoTs
HOC/Ie{HNIT, HECOMHEHHO, 3aC/Ty>KIBAET OTAENbHOTO
JleTaIbHOTO MCC/IeOBAHMA 32 paMKaMyl HAaCTOSIIel
CTaTbN).

C OfHON CTOpPOHBI, [iBa ABJIEHNA CYIIECTBEH-
HO Pas3HATCA MeX[y co00J IO MX MOMUTUYECKON
¥ 5KOHOMMYECKOJ1 TOfJ0IIIEKe, IO Iie/IeTIoNaraHuio,
o MaclTady 3a/iefiCTBOBAHHBIX ITOTUTUYECKUX
¥ IPaBOBBIX MEXAaHM3MOB, a TAaKXe IO INyONHe
nocnefcTBuil. bpeksur m Pyksut, Kak mocinegHuii
OKPeCTW/IV B HEKOTOPBIX Kpyrax IO aHaJOruu
¢ nepspiM [Polianskii 2022:1], BeIIIAAAT Kak fiBe
PasHOIOJIAPHBIE MOJIE/Y YXOfa M3 PerMOHaIbHON
opranmsanyn. «MsArkoe» ¥ MAKCMMa/IbHO YIIOPSIIO-
4eHHOEe pa3MeXXeBaHle, KOTOpOe MOXXHO CPaBHUTb
C «IVMBUIM30BaHHBIM Pa3BOZIOM», B TIEPBOM CITy4ae,
¥l MAKCUMAJIbHO «KeCTKIIT» BBIXOJ] — BO BTOPOM, I10-
CKOJIBKY OH BBUIM/ICA B CKOPOIIOCTYDKHOE ¥ JIVIIEH-
HO€ 5/IeMEHTAPHBIX AUIIIOMATUYECKUX IpPYINYNIL
peleHye OONBIIMHCTBOM TOJIOCOB OPraHM3aLUM
B HapylIeHNe NPeICaHHOM YCTaBOM IIPOLIENyphl

% Tuneln Inc v Warner Music UK Ltd. 2021. EWCA Civ 441. 26 March 2021. § 73 et seq.
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HeMeJJIEHHO IIpeKpaTuTh 4YaeHcTBo Poccum de-
pes HeCKOJIbKO 4YacoB IIOCIE ee YBeJOMJIEHM:
o BeIxoge?!,

C npyroit CTOpOHbI, 06a yKa3aHHBIX SABJICHUA
CTaBAT M PAJL CXONHBIX IOPUAMYECKUX BOIPOCOB,
OTHOCUTEIBHO CYAbOBI MeX/YHapOJHO-TIPABOBO-
ro M BHYTpEHHe-IIPaBOBOTO HAC/eus, OCTaBlile-
rocsi OT JONATOCPOYHOIO YYacTHs B PETrMOHA/IbHOIM
OpraHusaLyy, HeoOXOAMMOCTU KOPPEeKLVM BHY-
TPEHHETo IIPaBONOPsA/IKA BCIEACTBME NE€HOHCALUY
€e YCTaBHBIX JJOTOBOPOB, JaJIbHelillee NeiicCTBIE BO
BHYTPEHHEM IIPaBe IPABOBbIX 10311 PeIMOHaIb-
HBIX CYJIOB, a TaK>Ke JJa/IbHeliIIee NeiiCTBYE CO3/JaH-
HBIX OpraHM3alyell MHOTOCTOPOHHMX KOHBEHLUIL.
VnTtepecno, yto konseHnun Cosera EBpormbl, xo-
TOpbIe NMPORO/DKIIN UTPATh POJb 6a30BOrO IPaBO-
BOTO peXMMa B OTHOIIEHMAX BenmmkoOpuranum
¢ 6piBIMMY mapTHepamu 1o EC, octanuch B cne
u pna Poccun nocne ee Bbixosia u3 Cosera EBpo-
nbl? ¥ MPORO/DKAIOT NPUMEHATBCA II0 Mepe BO3-
MOXKHOCTEJ! /Il PeryIMpoBaHMsA TaKuMX BOIPOCOB,
Kak skcTpaguiys (EBponerickas KOHBEHLVISI O BBI-
fade 1957 r.) ¥ B3auMHas IIOMOIIb IO YTOTOBHBIM
nenam (KoHBeHILMA O B3aMIMHOI IIOMOLIYM TIO YTO-
JIOBHBIM fientaM 1959 1. 1 iBa mpoTokosna K Heit 1979
u 2001 rr.). VickmoueHneM U3 9TOro IpaBua CTana
EBpomeiickass KOHBEHLMA O IIpeCcE€YEeHMM Teppo-
pusma 1977 1., kotopoii CornaileHnieM 0 TOPTOBIe
u corpypandectse Mexay EC n Benukobpuranmeit
OTBOIMTCA Ba)KHas poiib, HO 11 Poccum oHa, Kak
u EKIIY, cBoe nelicTBue peKpaTua BCIeCTBIE UX
IeHOHCAIlMM BMeCcTe C YCTaBOM B makeTe 13 21 fo-
roBopa Cosera EBpomnbl*’, Hepa3pbIBHO CBSI3aHHBIX
C 4IEHCTBOM B OpTraHM3aLVIM.

B mnomuruyeckoM mraHe o6a coObITHMA 00DB-
eIVMHAeT U TO, 4YTO OHM ABJAITCA, KaXK[bI
I0-CBOEMY, MOIIHEMIINMMY yapaMy He TOJbKO
TI0 YXOZAIEMY B IIPOIIIOe 001eeBpOIelicCKOMY IIPO-
eKTy, HO U 110 OyZyIIeMy «Majoro» eBpOIeiCKOTo

MHTEIPallIOHHOIO NIPOEKTa B PaMKaX HbIHEIIHEro
EBpocoro3za. O6benuHeHHbIe MEXIY c060iT He TONb-
KO oO0IIell M3HAYalbHOM CTPATErMyecKoil Le/bio
focTIDKeHNs Oonbluero efuMHCTBa B EBpome, HO
U [OJTOI UCTOpUel TeCHOTo B3anuMmopeicTsus, Co-
BeT EBponbl 1 EC HepaspblBHO IepeXuBaioT Te-
KYIIMI KpU3UC €BPOIIENICKON MHTErpauyuy 1 COu-
JlaApHO HECYT CBA3aHHbIE C HUM PUCKU. BenencTaue
aroro, bpeksur u Pyksur conocraBuMbl 10 MX 3K-
3UCTEHIIAJIbHOMY 3HA4eHMIO [/ YXOfiAlIell B IIpo-
LIJIO€ €BPONENCKON IONMUTUYECKON ¥ IIPaBOBOIA
apXUTEKTYPBL.

Takum o6pasoM, usydeHme YpPOKOB BBIXOfQ
Poccun n3 Coseta EBponbl, Kak 11 ypOKOB BBIXOfA
Coenunennoro KoponesctBa 13 EC, Takxke 3aciy-
>KMBaeT BHUMaHISA B 3aIaHHON MCCIIeN0BaTENbCKOM
nepcrektyse. CKOPOCTb U JIETKOMBIC/INE C KOTOPbI-
mu Coser EBpombl, He IHYMIAsACh HEIPUKPHITBIMU
HapyLIeHMAMHU IpaBa MeX/[yHapOJIHbIX JOTOBOPOB,
pBET MHOTOYMC/IEHHbIE HUTHU, U3 KOTOPBIX 3a IIPO-
IIeAIyI0 4YeTBEPTb BeKa ObUIa CIVIETEHA MHOTO-
CJI0JiHas TKaHb IIPAaBOBOTO M I'yMaHUTAPHOIO IIPO-
crpanctBa B bonpuoit Esporne [Jlo6os 2021:3-12],
[IeMOHCTPUPYIOT yTpaTy OpraHmsalyeil CBOEro
HOJ/INHHOTO 00I1eeBPOIIeICKOTO IIpefiHa3HAueHN,
OIIPEJIE/IMBILETO €€ «BTOPOE POXKIEHME» U pacIlupe-
Hre B 90-x rofax XX B. [lepepoxxpaenne crpacoypr-
CKOJ1 I/IOMIAZIKM M3 TeHepaTopa U XpaHUTeNA eBpo-
IEeJICKOTO «30/I0TOTO CTaHAAPTa» B 0O/IACTY IIpaBa B
TOTa/lbHO 3aBUCKUMBI 0T EC MHCTpyMeHT 1peono-
TMYECKOII ¥ FOpUINYECKOI BOJIHDI B EBporne Bp:y
rapaHTHUpYeT eil HaJie)KHOe Oy/ylee B MEHAIOIIEMCA
mupe*. dparMeHTaLA eANHOTO eBPOIEIICKOro Mo-
JUTUYECKOTO U IPABOBOIO MOJA IPENCTaBIACTCA
B 9TUX yCTIOBUSAX HeoOpatuMoii. Becbma nokasarernp-
Ha B 9TOM IUIaHe IedajbHas cyabba EBpomerickoit
KOHBEHIIMY 110 ITpaBaM 4e/loBeKa — QPyH/aMeHTalb-
HOTO €BPOIIEJICKOTO JOT0BOPa, KOTOPDI IIOIOXKNI
HayasIo OC/IeBOCHHOMY 00beIVIHEHNIO KOHTVHEHTa

41 CBoell CKOPOTEUHOCTbIO 1 MPOTMBOMNPABHOCTbIO COObITME HanoMHuUno peweHne Coseta Jlurn Haunii ot 14 pekabpsa
1939 ropa, kotopbiM CCCP Bonpekn fericteoBaslel B CoseTe Jlurn npouepype 6bi BbiBeleH 13 ee COCTaBa B OTBET Ha
Hauano aByms Heflenamu paHee COBETCKO-GUHCKON BOMHBI. CM. TeKCT odrLmanbHoro pelweHus: League of Nations. Official
Journal. Part Il. November-December 1939. p. 506, n peakuuio Ha Hero CCCP: CoobweHne TACC no noBoay MCKOYeHNA
CCCP m3 Nurv Hauwin. - pasda. 16 pekabpa 1939 .

42 Ha 15 HosabpAa 2024 r. Poccna octaetcA yyacTHUueln 42 koHeeHuuii CoseTa EBponbl, KOTOpble OTKPbITbI AN He
ABNALMXCA YEeHaMM OpraHn3aLmmn rocyfaapcTs.

4 (MepepanbHbIN 3aKoH 0T 28 dpeBpansa 2023 . N2 43-03 «O npekpallueHnmn 4eACTBYA B OTHOLeHUN Poccuiickoin Depepaun
MeXxayHapoaHbix forosopos CoseTta EBponbi».

“ «HeppyxecTtBeHHble Poccum rocypapctea EC n HATO, 3noynotpebnas ceoum abcontoTHbIM 60MbLUMHCTBOM B KomuTeTe
MuHucTpoB CoseTa EBponbl (KMCE), npogonxatoT nuHuio Ha paspyweHne CoseTta EBponbl 1 oblero rymaHutapHo-
npaBoOBOro NpocTpaHcTBa B EBpone. <..> Xopg cobbiTnii cTaHOBUTCA HeobpaTuMbIMy». 3aasneHne MU Poccum o cutyauum
B CoseTe EBponbl. 10 mapta 2022 r. URL: https://www.mid.ru/ru/foreign_policy/news/1803555/ (gata obpalyeHus:
10.11.2024).
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Ha OCHOBe OOILINX IIeHHOCTell. [oppKkoe OHMMaHMe
TOTO, YTO MCKa)KEHHAs JI0 Hey3HaBaeMOCTH BOJIIOH-
TapUCTCKUM TONKOBaHNeM KOHBeH1MA co3/laBaach
«JIJIS1 {PYTOi 3TI0XM», IO PbIBAET J0Bepye K KOHCTH-
TYLMOHHOI Marpuie, 6e3 KOTOpPOJ TPYAHO IIpef-
CTaBUTD IOJIMHHOE eNVIHCTBO KOHTMHEHTAY,
CraBIumit He¥36eXXHbIM B CUITY HEIIPEOJOIMMbIX
TeoIO/INTUYECKNX MPUYMH BbIXo# Poccyn n3s 6bis-
1Ieit 001IIeeBPOIIeICKOIl OPraHNU3aL He OTPULIALT,
OJfHAKO, IIOJIb3BI OT IPHOOPETEHHOTO B €€ paMKax 3a
4eTBepPTb BeKa OOIIMPHOTO ONBITa*. ITOT OIBIT He
JIO/DKeH OBbITh 3a0BIT: €ro CefyeT aHaIM3MpOBaTh
Y palMOHA/NIBHO WUCIOIb30BaTh [3oppKuH 2022:3].
Jlaxke TNONMHOE MCYe3HOBEHME €BPOIENCKUX peru-
OHAJIbHbIX OpPTaHM3aLNII He COTpeT UX IIpaBOBOe
Hacjeaye B TOJ Mepe, B KaKOii OHO BOCTpeOOBaHO
U TIPOJO/DKAET JKUTb B BUJE IIPABOBBIX MHCTUTY-
TOB, KOHLENINII, a/JrOPUTMOB, BOCIPUHATHIX Ha-
L[JIOHA/IbHBIMM IIPAaBOBBIMY CUCTEMaMM, «OIOMAll-
HEHHbIX» MMM HACTO/bKO, YTO OHM CTAIM YACTbIO
HallMOHAJIbHOTO IIpaBa. Bo BcsAKoM ciydae, mpe-
eMCTBEHHOCTb POCCUIICKO CyfeOHOI IIPaKTUKM
U COXpaHEHNe YKODEHMBUINXCA B Hell 33 YeTBEPTb
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K MNMPOBJIEMAM YCTAHOBJIEHUA
rOCYAAPCTBEHHOIO CYBEPEHUTETA
HAA AHTAPKTUYECKUMW

TEPPUTOPUAMMN:

MEXXOYHAPOLHO-NPABOBAS

Nno3nunAa KUTAA

BBEJEHWE. Anumapxmuveckuil pe2uox Ae6sisgem-
S YHUKATIOHOIM ¢ MOYKU 3PEHUS OP2AHUIAUUU IP-
PexmueHoz0 ynpasneHus 00HOBPeMEHHO OOMbUUM
uucnom 2ocyoapcme. Jins amoii yenu 6 1959 2. 6vin
3axmouer [Jo2060p 06 Anmapkmuke, KOMopoiii no-
36071U71 NPEOOMBPAM UMY B03HUKHOBEHUE KOHPTIUK-
mos. Tem He meHee He max 0a8HO cMAnd aKmMue-
HA 00CYHOAMbCA KOHUENUUS MepPUmopuansHozo
OeneHust 0aHHoz2o0 peeuona. Kumail, senssice 00Hoi
u3 Haubosnee O6bICMPOPAZBUBAIOUUXCS € IKOHOMU-
ueckoli MOUKU 3PeHUst 20CY0APCMs, Umo é71ieuem 3a
0001l 3aUHMepPeco8aHHOCNb 68 YCUNEHUU BIUAHUS
8 AHmapkmuueckom peezuoHe, maxxie aKmMueHo
yuacmeyem 6 paspeuieHuu B0MPOCOB, CBAZAHHLIX
¢ npasosvim pezynuposaruem Anmapkmuxu. Lenv
cmamou - onpedenumv nosuyuro Kumas é om-
HOWwleHUY  OessmenvHOCMuU 6 AHMAPKMuUecKkom

Moscow Journal of International Law - 4 - 2024

pezuoHe 8 yesom, a makie, ¢ MOUKU 3PeHUs ycma-
HOBTIEHUST 20CY0ApPCIMBEHH020 Cy8epeHumema Hao
meppumopuamu AHmMapKmuKu.

MATEPUAJIbI I METO[BI. IIpu nposederuu
UCCTIe006aHUS UCHONL3YIOMCS JOKYMEHMbL MeNH Y-
HAPOOHO-NPAB0BO20 XAPAKMEPA, BKIIOUASL MeHOY-
HapoOHvle 002080pbl, OOKMPUHATILHBIE UCOUHUKU
U HAUUOHATIbHOE 3AKOHO0AMENbCMB0 3apyOenHblx
eocyoapcme. Viccnedosarue 6biNONHEHO ¢ UCHOMb-
308aHUeM 00ULeHAYUHBIX U CNEUUATIHDIX HAYUHDIX
Mernooos.

PE3YJIbTATDBI MCCIEJOBAHWS. B cmamve
nposedeH KOMNAEKCHBILL AHANU3 KUMALCKOT Medx-
0yHAPOOHO-NPABOBOTi OOKMPUHbL 6 OMHOWEHUU
YCMAHOB/IEHUS  20CY0apCIMBeHH020 — CyBepeHuUme-
ma HA0 MmeppumopusmMuU AHmMapKmuku, a maxxie
chopmMynUPOBAHDL NPeONoNIOHeHUS N0 0abHeTIUIeMY
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passumuto Kumas 6 Anmapkmuueckom pezuoHe.
bouiu npoananu3uposarnvl OCHOBHble HANPABTEHUS
desmenvHocmu Kumas, 6 mom uucne céA3aHHvie
¢ HAUUOHATILHOLI 6e30NACHOCMYI0 U 000bI4eli npu-
POOHDIX pecypcos, makdie Obiu NPOAHATUSUPOBAHDL
nonoxenus «benoti knueu Kumas no Anmapxmu-
de». ITomumo 2mozo, Gvinu paccmompervl UHULU-
amuev. Kumas 6 omHouieHuu co30aHUsl MOPCKUX
OXPAHAEMbIX 30H, 0C000 YNpaeniemvix patioHos
(Oanee — OYP). boin 0an omeem Ha 80Mpoc 0 Ha-
JIUMULU COOCMBEHHOU AHMAPKMU1ecKol NOAUMUKU
Kumas.

OBCYJXKIOEHUA ¥ BBIBOIDBIL. Jccneoosarue
npo6nem yCmaHOoB/IeHUsI 20CY0apCMBeHH020 Cy6e-
peHumema HAa0 MeppuUmMopuAMU AHmMapKmuKu
¢ mouku 3penuss Kumas nossonsem cyoumo o mom,
4o HA OAHHDITL MOMEHM dMa cmpana He 061a0a-
em BbipaboOmMaHHoOl AHMAPKMUUecKoLl NoaUmu-
KOU U HAXOOUMCS HA CMAOuU ee POPMUPOBAHUSL.
Ionvimxu Kumas nosnuamo Ha cucmemy ynpaese-
Husg Anmapxmuxoti Hauyanuce ¢ 2005 2., K020a 6vi710
npeonoxero cosoanue OYP. C mex nop enusHue
Kumas npodonxaem pacmu. Kumarii deticmeosan
U npooonxaem Oeticmeosamv 6 COOMBemCmeuu
¢ cucmemoti JJoeosopa 06 Anmapkmuxke, 4mo céu-
demenvcmeyem 06 omcymcmeuu senanus Kumas
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Dmitry K. Labin, Chen Qimeng

SPACE AND TERRITORY: GENERAL INTERNATIONAL LEGAL ISSUES

ON PROBLEMS OF ESTABLISHING

STATE SOVEREIGNTY

OVER ANTARCTIC TERRITORIES:
CHINA'S INTERNATIONAL LEGAL POSITION

INTRODUCTION. The Antarctic region is unique
in terms of organizing effective management by a
large number of states at the same time. For this pur-
pose, the Antarctic Treaty was concluded, which made
it possible to prevent the conflicts. Nevertheless, not
long ago the concept of territorial division of this re-
gion has been actively discussed. China, being one of
the most economic rapidly developing states, which
implies its interest in strengthening its influence in the
Antarctic region, also actively participates in solving
the problems related to the legal regulation of the Ant-
arctic region. The purpose of the article is to determine
the position of China in relation to the activities in the
Antarctic region in general, as well as, establishing
state sovereignty over the territories of Antarctica.
MATERIALS AND METHODS. The research uses
various documents of international legal nature, in-
cluding international treaties, doctrinal sources and
national legislation of foreign countries. The research
is carried out with the use of general scientific and spe-
cial scientific methods.

RESEARCH RESULTS. The article provides a com-
prehensive analysis of the Chinese international legal
doctrine concerning the establishment of state sover-
eignty over the Antarctic territories and makes as-
sumptions on further development of China in the
Antarctic region. The main directions of China’s activ-
ity, including related to national security and extrac-
tion of natural resources, were analyzed. The provi-
sions of the “White Book of China on Antarctica” were
also analyzed. In addition, Chinass initiatives concern-
ing the establishment of Marine Protected Areas, Spe-
cially Managed Areas were examined. The question of
whether China has its own Antarctic policy was an-
swered.

Moscow Journal of International Law - 4 - 2024

DISCUSSION AND CONCLUSIONS. The exami-
nation of the problems of establishing state sovereignty
over the Antarctic territories from the point of view of
China allows us to conclude that at the moment China
does not have a developed Antarctic policy and is at
the stage of its formation. Chinas attempts to influ-
ence the Antarctic management system began in 2005,
when the establishment of the Specially Managed Ar-
eas was suggested. Since then, China’s influence has
continued to grow. China acted and continues to act in
accordance with the Antarctic Treaty System, which
indicates that China is not willing to change the sys-
tem of management of the region to the system of ter-
ritorial division. At the moment, Chind’s interests in
Antarctica are characterized by an increased focus on
scientific research, environmental protection and in-
ternational cooperation. China’s influence in the re-
gion is expected to increase.

KEYWORDS: Antarctica, international legal regime,
Antarctic Treaty, China, international law, sovereign-
ty, territorial claims, marine protected areas, specially
managed areas
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Introduction

ntarctica in the sense of international law is

the area south of 60 degrees south latitude,

including all ice shelves, in accordance with
paragraph 6 of the Antarctic Treaty'. Antarctica is
known as the seventh continent of the Earth, and is
the last continent discovered by mankind that has not
yet been settled by any inhabitants. Antarctica con-
sists of the continent, land-marginal ice and islands
that surround the South Pole. The complexity of the
Antarctic issue is determined by the non-exclusive
and competitive nature of the issue as a public asset.
It cannot be solved by a single country and needs to
be resolved and dealt with through collective action
through international channels. As expressed in the
Antarctic Treaty, Antarctica has a stake in the inter-
ests of all humankind. It also means that Antarctic
interests are closely linked to the common interests
of the international community, as they touch on
energy, resource and environmental issues that can
only be resolved in an international framework.

In the new century, climate change, advances in
science and technology, competition for resources
and energy, and the expansion of human activities
in Antarctica have all brought about many new types
of legal issues in international governance in Ant-
arctica. Issues such as bioprospecting, illegal fishing,
tourism and the delimitation of the outer continental
shelf pose new challenges to the treaty system, shak-
ing or undermining the basic principles of the treaty
system, which are centred on the freezing of territo-
rial sovereignty, the freedom of scientific exploration
and research, peaceful use and non-militarization,
and environmental protection. The attributes of these
challenges relate to sovereignty, resources, environ-
ment, security, law enforcement, etc., and include
risks arising from legal loopholes within the treaty

system as well as conflicts arising from the applica-
tion of other external international legal regimes to
the treaty system. Most of the issues that challenge
the treaty system are related to sovereignty and the
ownership of resources related to sovereignty, and
the principle of sovereignty freezing is an unshake-
able cornerstone of the treaty system. Therefore, how
States and non-State actors can conduct Antarctic ac-
tivities and participate in Antarctic affairs in the con-
text of a sovereignty freeze is a matter for discussion.

China ratified the Antarctic Treaty in 1983, China
became one of the Consultative Parties to the Ant-
arctic Treaty in 1985, acceded to the Protocol on En-
vironmental Protection to the Antarctic Treaty (Ma-
drid Protocol of 1991)? in 1998, and acceded to the
Convention on the Conservation of Antarctic Ma-
rine Living Resources® in 2007. As a major industrial
power, China has growing interests in the resource-
rich Antarctic [Liu, Brooks 2018:189-195].

Despite the fact that China did not immediately
begin to participate in the so-called “three waves of
Antarctic imperialism™, which formed the current
structure of Antarctic governance and began to in-
tegrate into the international system, including the
Antarctic Treaty System (hereinafter referred to as -
ATS) only after 1979.

China’s national interests in Antarctica

China is currently active in Antarctica. For exam-
ple, China’s interest in Antarctic issues dates back to
the 1950s. In 1964, China began preparations for an
Antarctic expedition and established the State Oce-
anic Administration to lead both North and South
Pole expeditions. In 1984, China conducted its first
expedition to Antarctica; in 1985, it established its
first Antarctic observatory. China has now already
established five Antarctic stations, the fifth of which
is part of the larger project “Xue Long Tan Ji™.

! See the text of the Antarctic Treaty at the official website of the Secretariate of the Antarctic Treaty: URL: https://docu-

ments.ats.ag/recatt/att005_e.pdf (accessed date: 14.05.2024). TekcT Ha pycckom f3blke cM.: [loroBop 06 AHTapKTuKe oT 1
aekabps 1959 r. — IneKTPOHHbIN GOHA MPABOBbIX U HOPMATUBHO-TEXHNYECKNX [OKYMeHTOB. KoHcopumym «Kopekc». URL:
https://docs.cntd.ru/document/1901494 (nata obpalyeHus: 14.05.2024).

2 See the text of the Protocol on Environmental Protection to the Antarctic Treaty at the official website of the Secretariate
of the Antarctic Treaty. URL: https://documents.ats.aq/recatt/Att006e.pdf (accessed date: 14.05.2024). TeKCT Ha pyccKom
A3blke cM.: [poToKoN No oxpaHe OKpyatoLlei cpeapl K [loroBopy 06 AHTapKTMKe OT 4 oKTAGPA 1991 I. — INeKTPOHHbIN
doHA npaBoOBbIX U HOPMATUBHO-TEXHWYECKUX AOKYyMeHTOB. KoHcopumym «Kogekc». URL: https://docs.cntd.ru/docu-
ment/901886692 (naTa obpalieHns: 14.05.2024).

3 See the text of the Convention on the Conservation of Antarctic Marine Living Resources at the official website of the
Secretariate of the Antarctic Treaty. URL: https://documents.ats.aq/ats/ccamlr_e.pdf (accessed date: 14.05.2024).

4 See the text of “three waves of Antarctic imperialism” at the official website. URL: https://www.cctv.com/geography/jidi/
beijing/sanji/nanji_2.html (accessed date: 14.05.2024).

> Xinhua. 2016. Report on the Work of the Government. Accessed March 18, 2024. URL: http://www.xinhuanet.com/eng-
lish/bilingual/2016-03/18/c_135201680_3.htm (accessed date: 14.05.2023).
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At the moment, the significance of China’s ac-
tivities in the Antarctic region can hardly be over-
emphasized. Currently, China is the second largest
krill fishery in the Antarctic after Norway®, as well
as the second largest number of Antarctic tourists in
the world after the United States’. In June 2014, the
State Oceanic Administration of China promulgated
the <Administrative Regulations on Administra-
tive Licensing of Antarctic Expedition Activities> to
comprehensively and systematically regulate China’s
expedition activities in Antarctica, which is the first
Chinese legislation on Antarctic activities [Liu, Zou
2016:17-26]. In addition, China’s national plan calls
for China to “actively participate in international
rule-making in new areas such as cyber, deep sea,
polar, aviation and space”.

In 2006, China decided to accede to the Conven-
tion on the Conservation of Antarctic Marine Living
Resources. China revised and adopted the Regula-
tions on Environmental Protection for the Manage-
ment of Antarctic Activities® in 2018. As its overall
national strength continues to improve, China is in-
creasingly involved in the governance of Antarctica.
In 2004, China also participated in the creation of the
Asian Polar Science Forum, an important organiza-
tion aimed at sharing the results of polar research in
Asian countries and coordinating polar activities.
Thus, it can be noted that China, as a great power, is
demanding more space within international law [Cai
2013:755-795].

However, as China’s participation in Antarctic
governance faces some dilemmas in practice. For in-
stance: Geographically, China is located in the north-
ern hemisphere and does not have any geopolitical
advantage, so it is unable to explain or justify its par-
ticipation in the governance of the Antarctic like oth-
er countries that are close to the Antarctic. Histori-
cally, China’s Antarctic expeditions were nearly 100
years behind those of other countries. The backward-
ness of Antarctic research has directly constrained
China's participation in Antarctic governance.

Thus from 1985 to 2005, China simply followed
the Antarctic Treaty Consultative Meetings (herein-
after referred to as “ATCM”) and China only submit-
ted reports on activities in Antarctica. Since 2005,

China has become more active at the annual ATCM
meetings, first proposed the establishment of the
Antarctic Specially Managed Area (hereinafter re-
ferred to as ASMAs) for the Larsemann Hills in East
Antarctica. At the moment, more than 70 specially
protected areas have been established in Antarctica,
but only 7 specially managed areas, which indicates
the exclusivity of establishing such a regime [Vyleg-
zhanin, Pushkareva 2019:22-46]. This can be seen as
Chinass first attempt to influence the Antarctic gov-
ernance regime.

China’s strengthening in Antarctica in terms
of governance

Talking about China's strengthening in Antarc-
tica in terms of governance, there are two most sig-
nificant issues in recent years.

The first is the establishment of Marine Protected
Areas (hereinafter referred to as MPA) in the South-
ern Ocean. China is highly skeptical of proposals to
establish an MPA in the Southern Ocean. This is be-
cause Chinese researchers have argued that while the
General Framework, which is the foundational legal
document, does not explicitly state in its provisions
that MPAs exist in perpetuity as no-take zones. This
document merely mandates that protected areas be
reviewed every ten years, and it lacks requirements
for key elements such as criteria for measuring the
success of protected areas, scientific data, and sci-
entific mechanisms to accommodate rational use,
among a range of other key elements. MPA in fact
lack both scientific assessment criteria and a rational
exit mechanism. Despite the fact that in 2015, China
supported the establishment of an MPA in the Ross
Sea region, it continues to voice its concerns about
other MPA proposals [Liu 2018:861-874].

Some Chinese researchers are of the view that the
establishment and management of Antarctic MPA
have a preliminary legal basis in general interna-
tional law. However, the battle over the legitimacy of
Antarctic MPA surrounding individual cases has not
subsided among Conservation Convention member
States. The political game of establishing an Antarc-
tic MPA centred on how to balance the legitimate

6 CCAMLR Secretariat: Fishery Report 2020: Euphausia superba in Area 48. URL: https://fishdocs.ccamlr.org/FishRep_48_

KRI_2020.pdf (accessed date: 14.05.2023).

7 |AATO Overview of Antarctic Tourism: The 2022-23 Season, and Preliminary Estimates for 2023-24. URL: https://docu-
ments.ats.aq/ATCM45/ip/ATCM45_ip056_e.docx (accessed date: 14.05.2023).

& See the text of the Regulations on Environmental Protection for the Management of Antarctic Activities on the offi-
cial website of the Chinese Ministry of Natural Resources. URL: https://f.mnr.gov.cn/201807/t20180709_2073791.html (ac-

cessed date: 14.05.2023).
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interests identified in the two conventions: conserva-
tion (temporal or geographic prohibition or restric-
tion of fishing activities on Antarctic marine living
resources) and rational use.

The relationship between “conservation” and “ra-
tional use” reflects not only a game between the com-
mon interests of humankind and the economic inter-
ests of a particular country. It also reflects the balance
and trade-off between the “interests of present gen-
erations” (Global Food Security) and the “interests of
future generations” (Sustainable development).

China should shift the focus of the negotiations
from the legality of the establishment of Antarctic
MPA to the science and necessity of their establish-
ment and management. China should, in full ac-
cordance with the purposes of the Antarctic Treaty
and on the basis of the “ecosystem approach’, the
“risk prevention approach” and the “best scientific
evidence” established by the Conservation Conven-
tion, improve the current proposal on the basis of a
balance of interests. At the same time, on the prem-
ise of stepping up scientific research in the South-
ern Ocean, China has duly selected sea areas with
conservation value and put forward Chinas pro-
posal for an Antarctic marine protected area. Of
course, there are other Chinese researchers who
believe that China should be highly vigilant on the
issue of the establishment of terrestrial and marine
protected areas.

The topic of Antarctic marine protected areas has
evolved from the protection of the marine environ-
ment and living marine resources to an important
tool for territorial claimants to consolidate and reaf-
firm their territorial sovereignty over the Antarctic
continent and to strengthen their de facto control
over the Antarctic region among the topics of cur-
rent trends and challenges in the treaty system. The
establishment of terrestrial protected areas, marine
protected areas and continental shelf delimitation
cases have continuously reaffirmed and strength-
ened the “frozen” territorial sovereignty and mari-
time rights in the Antarctic waters attached to them,
which have affected China’s basic rights and interests
in the Antarctic. Establishment of terrestrial and ma-
rine protected areas, the continental shelf delimita-
tion case is constantly being reaffirmed, strengthen-
ing the “frozen” territorial sovereignty and maritime

rights in the Antarctic waters attached to it has af-
fected China's fundamental rights and interests in
the Antarctic [He 2021:37].

Despite the proliferation of claims, the theme of
Antarctic MPA has gradually evolved from “marine
conservation” to “sovereignty contest”. However, the
authors believe that in response to the current de-
teriorating environmental problems, it is necessary
to actively protect the precious resources, instead of
worrying about MPA becoming an umbrella under
which other countries compete for Antarctic sover-
eignty, it is better to actively participate in promoting
the development of MPA in a favourable direction.
China should shift the focus of its negotiations from
the legality of the establishment of Antarctic MPA to
the science of their establishment and management,
and actively promote the development of MPA.

The second issue is China's proposal to estab-
lish an ASMAs at China's Kunlun Antarctic Station,
Dome A, based on Article 4 of Annex V of the Ma-
drid Protocol’. But in 2017, China rejects the ASMAs
proposal and expresses its intention to develop a
Code of Conduct as the first possible option for man-
aging Dome A. China’s proposal for Dome A sparked
a debate at the 40th ATCM in Beijing. As some re-
searchers point out, “China considers ASMAs and
other environmental management efforts as a form
of soft presence for states that want to seize control
of territory in Antarctica and the Southern Ocean”
[Brady 2017].

A number of other Chinese researchers have
written on the regulation of Antarctic conservation.
Some researchers have pointed out that in the case
of land-based tourism facilities, the prohibition of
the establishment of any new facilities under the pre-
cautionary principle is the most desirable approach,
with the second-best option being for the Antarctic
Treaty Consultative Meeting to decide whether to es-
tablish new facilities [Gu 2010:135-144].

And some researchers have written in the text
that the deficiencies in maritime law for Antarctic
tourism are mainly reflected in the shortcomings of
the Polar Code" itself. Its inability to effectively con-
trol pollution from Antarctic tourism vessels, as well
as the lack of clear and complete evaluation criteria
in the Antarctic Environmental Impact Assessment
Guidelines itself [Chen 2017:95-105].

° China. 2013. Proposal for a New Antarctic Specially Managed Area at Chinese Antarctic Kunlun Station, Dome A. Submit-
ted 4 April 2013 to XXXVI Antarctic Treaty Consultative Meeting. Brussels. Belgium. 2013. URL: https://documents.ats.aq/
ATCM36/att/ATCM36_att015_e.doc (accessed date: 14.05.2023).

1 See: International Code for Ships Operating in Polar Waters (Polar Code) URL: https://www.imo.org/en/OurWork/Safety/

Pages/polar-code.aspx (accessed date: 14.05.2024).
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At present, there are no papers or monographs
by Chinese researchers that comprehensively and
systematically study the legal challenges faced by the
contemporary Antarctic Treaty System and China’s
strategies to deal with them from the perspective of
international law. There is a small amount of discus-
sion on this issue, but the results are fragmented and
not systematic enough, and none of the studies on
this issue are comprehensive or in-depth. For exam-
ple, there is still a lack of research on the logical in-
terconnections between the various legal issues fac-
ing the treaty system, how these legal challenges will
affect the direction of the treaty system, and the way
forward in resolving these legal issues.

Does China have its own Antarctic policy?

The question arises, “Does China have its own
Antarctic policy?” It appears that China is still shap-
ing its overall Antarctic policy, as there is no urgency
to develop one at this point. It is worth noting that
the ATS, of which China is a member among others,
has so far been a successful and sustainable system in
solving problems [Haward 2017:21-24], and China
is acting in accordance with this system. Moreover,
China plans to enact the Antarctic Law to fulfill Chi-
na’s obligations under the ATS and to regulate Chi-
nese Antarctic activities'’.

At the moment, China can be called a “hybrid
state” in the governance of the world’s oceans. In
many aspects, China is still a developing country, as
China insists on in the international arena, for exam-
ple, in climate change negotiations. Practically, how-
ever, China has developed into a major industrial
power. This situation creates difficulties for China in
defining its position on issues such as whether to con-
tinue to support the “common heritage of mankind”
and how best to develop a benefit-sharing regime for
deep seabed mining [Liu, Kim 2016:691-705].

But marine conservation is an important part of
global ecological civilization. As a Consultative Party
to the Antarctic Treaty and a member of the Conven-
tion on the Conservation of Antarctic Marine Living

Resources, China has put forward the goal of build-
ing a strong maritime nation. Also has increased its
attention to ecological and environmental protection
in the Southern Ocean, actively participated in Ant-
arctic affairs such as the Antarctic MPA, promoted
domestic Antarctic legislation, strengthened scientif-
ic research in Antarctica, encouraged the role of non-
governmental organizations, increased the scope of
international cooperation, and actively participated
in the formulation of relevant international rules.

China has ultimately increased its voice and in-
fluence and become an important player in global
ocean governance [Liu, Qi 2021:59-68]. In addition,
it is worth noting China’s participation in projects
aimed at improving the climate situation. Thus, ac-
cording to scientists” estimates, thanks to the efforts,
including those of China in the Antarctic region, it
is possible to hope for improvement of the situation
existing with the global sea level rise. We are talking,
for example, about such a project as “The Gamburt-
seva Province in Antarctica’ [Berkman, Lang, Wal-
ton, Young 2011:351].

There is a concern that China’s desire to use Ant-
arctica will lead to territorial claims that could result
in denying other countries access to parts of Antarc-
tica'>. However, China needs to withdraw from the
Antarctic Treaty in order to make a claim [Press, Ber-
gin 2022:1-19]. In addition, making territorial claims
is not in China’s national interest, which is not about
territorial control, but about the use of Antarctic re-
sources. China is certainly interested in Antarctica.
China is building up its scientific capacity in Antarc-
tica, but so far has limited, though growing, influ-
ence in shaping the Antarctic governance regime.
One of the unsuccessful attempts to influence the
management of Antarctica was the above-mentioned
proposal to create a new specially managed Antarctic
territory at Kunlun station.

China’s observer status in the Arctic Council,
which helps a non-Arctic state to influence, albeit
to a limited extent, the Council’s decision-making,
should also be taken into account’. One area where
China wants more influence, is a “balance between

"' National People’s Congress of P.R. China. 2018."Legislation Planning of the 13* Standing Committee of the National Peo-
ple’s Congress”. Accessed September 10, 2023. URL: http://www.npc.gov.cn/npc/xinwen/2018-09/10/content_2061041.

html (accessed date: 14.05.2023).

12 Gavin F. 2018. As Australia looks north, China’s presence in the Antarctic continues to grow. URL: https://www.news.com.
au/technology/innovation/military/as-australia-looks-north-chinas-presence-in-the-antarctic-continues-to-grow/news-
story/d93aa030c6846e5bfe98f6fdc12f93¢9 (accessed date: 14.05.2023).

13 Berkman P.A. 2014. Stability and Peace in the Arctic Ocean through Science Diplomacy Science & Diplomacy. — AAAS
Center for Science Diplomacy. 3 (2). URL: http://www.sciencediplomacy.org/ perspective/2014/stability-and-peace-in-arctic-
ocean-through-science-diplomacy (accessed date: 14.05.2023).
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protection and utilization], leading to disagreement
with countries that place more emphasis on conser-
vation. This clash of interests has been a major source
of tension because decision-making at Antarctic
Treaty meetings requires consensus, and China can
obstruct them. Some fear that from 2048, when the
Madrid Protocol banning mining may be renegoti-
ated", China will start mining.

It is important to note that the origin of the above
“resource interest-driven theory” is mainly attribut-
ed to the New Zealand “China Pass” scholar Anne-
Marie Brady. In 2008, she began focusing on polar is-
sues. Compared to the Arctic, international relations
and international law in Antarctica are relatively
static, as the Antarctic Treaty System, which governs
Antarctic governance, has long been in place. There-
fore, in the international academic community as a
whole, there are only a handful of researchers who
have paid long-term attention to and specialized in
the study of Antarctic politics and law. Among them,
there are even fewer foreign researchers who under-
stand China. Under such circumstances, the views
and remarks of Anne-Marie Brady are highly valued
and frequently quoted by the media. However, the
Protocol on Environmental Protection to the Ant-
arctic Treaty, adopted in 1991, explicitly prohibits all
commercial exploitation of mineral resources in the
Antarctic until 2048. As a party, China had always
upheld the provisions of the Protocol and had no in-
tention of challenging them.

The rapid rise of China’s comprehensive national
power and the accelerated transformation of the in-
ternational system have pushed China into the centre
of the international arena. At the same time, China’s
rise has impacted on the existing political and eco-
nomic landscape and aroused concern and instinc-
tive reactions from all countries. Against this back-
drop, China’s every move in the Antarctic has aroused
strong concerns and questions, and it is not difficult
to understand why international public opinion be-
lieves that China's polar activities may pose a chal-
lenge to the Antarctic interests of other countries and
the existing Antarctic governance mechanism. Chi-
na is therefore actively engaged in international co-

operation and participation in Antarctic governance.
China has actively demonstrated its basic attitude of
identification with, compliance with and construc-
tion of the Antarctic Treaty system and the Antarctic
governance mechanism. The existing treaty system
can effectively implement Antarctic governance and
safeguard China's national interests, and supporting
the treaty system is the most effective way to real-
ize China’s interests. Therefore, China’s Antarctic ac-
tivities and presence in Antarctica will not challenge
the provisions of the Treaty system or threaten the
Antarctic interests of other countries [He 2016:300-
320]. It is worth noting, however, that in May 2017,
the State Oceanic Administration published China’s
first-ever Antarctic White Paper'®, which reviews the
history of China’s Antarctic exploration and outlines
the Chinese government’s basic position: China will
steadfastly pursue the path of peaceful utilization of
Antarctica, resolutely uphold compliance with the
Antarctic Treaty, increase investment in Antarctic
exploration, and enhance its role in the global gov-
ernance of the southern continent.

China’s national security interests in Antarctica

Chinas national security is also important. The
2015 National Security Law of the People’s Repub-
lic of China mentions “polar regions” in Article 32.
The state shall adhere to the peaceful exploration
and utilization of outer space, international seabed
areas, and polar regions, enhance the capability of
safe entry and exit, scientific investigation, and de-
velopment and utilization, strengthen international
cooperation, and maintain the security of the state’s
activities, assets, and other interests in outer space,
international seabed areas, and polar regions's. With
regard to demilitarization, the Antarctic Treaty ex-
plicitly prohibits all measures of a military nature in
Antarctica, including the establishment of military
bases, the construction of fortresses, the conduct
of military exercises and the testing of weapons of
any kind. However, the Treaty permits the use of
military personnel or military equipment in Ant-
arctica for scientific research or any other peaceful

' Young C. Eyes on the Prize: Australia, China, and the Antarctic Treaty System, Lowy Institute. 16 February 2021. URL:

https://www.lowyinstitute.org/publications/eyes-on-prize-australia-china-and-antarctic-treaty-system.

14.05.2023).

(accessed date:

1> State Oceanic Administration of P. R. China. 2017. White Paper: China’s Antarctic Activities. URL: https://english.www.gov.
cn/archive/white_paper/2018/01/26/content_281476026660336.htm (accessed date: 14.05.2023).
'® National Security Law of the People’s Republic of China. 2015. Article 32. URL: http://www.gov.cn/zhengce/2015-07/01/

content_2893902.htm (accessed date: 14.05.2024).
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purpose’. And some countries, represented by the
United States, have been using military aircraft for
transport and resupply missions to and from Antarc-
tica'®. In comparison, China’s exercise of these rights
is limited, which to some extent constrains its par-
ticipation and influence in Antarctic affairs.

China's interests in Antarctica are already a major
national interest, both in terms of Chinese policy and
national law. The security of its interests in Antarctica
is also an important part of China’s national security,
especially freedom and security of access to Antarc-
tica, the conduct of scientific research in Antarctica,
the development and use of Antarctica, and the pro-
tection of the Antarctic ecological environment.

Hence the activities of the Chinese People’s Lib-
eration Army (hereinafter referred to as “PLA”). The
PLA in China’s Antarctic programme is one of the
important tasks in safeguarding China’s activities, as-
sets and other interests in Antarctica in the context
of China's national security [Wu, Zhang 2020:3-20].

In addition, China could use Antarctica’s unre-
solved sovereignty to establish space tracking stations
and ground receiving stations for polar satellites with
global coverage that would be undesirable on the
sovereign territory of other states. It should not be
overlooked that China's first ground receiving sta-
tion was established at the Great Wall Antarctic Sta-
tion back in 1993. The data collected there also had
a dual civil-military purpose - to improve weather
forecasting and strengthen China’s coastal defenses.
In addition, commenting on China’s national secu-
rity activities in Antarctica, it should be emphasized
that China’s astronomy program at Dome A has di-
rect military applications. Infrared telescopes can be
used to search for satellites, drones, and launched
missiles.

Thus, China has made significant economic
progress over the past four decades, which has also
had an impact on its Antarctic interests, which are
now characterized by a commitment to scientific re-
search, environmental protection, international co-
operation, and respect for international law. China’s
sphere of influence in Antarctica is expected to ex-
pand, its role in shaping Antarctic governance and
environmental protection is likely to become in-
creasingly significant, and the active participation
of the Chinese military in the Antarctic programme

7 The Antarctic Treaty. Article 1.

could expand operational capabilities to allow mili-
tary personnel to gain experience in polar environ-
ments, which would be beneficial to Chinas long-
term strategic interests.

It is worth noting that Chinese government docu-
ments also show that China has an understanding of
the need for development in the area in question, as
well as forming goals for the study and utilization of
the polar region.

China’s interests in Antarctica are already a ma-
jor national interest, both in terms of national policy
and national law, and the security of its Antarctic in-
terests is also an important part of China’s national
security. Since Antarctic governance relies mainly on
legal regulation and the Antarctic Treaty system is
dominant in legal regulation, all of China's activities
in Antarctica must be carried out within this regula-
tory framework.

Conclusion

Over the past 60 years, the legal regulation of Ant-
arctica has expanded to encompass all governmental
and non-governmental activities in Antarctica. It
has established the principles and regimes of peace-
ful use, demilitarization, setting aside and freezing
of sovereignty claims, conservation of living marine
resources and overall protection of the environment.
As the types of Antarctic activities and the interna-
tional law of the sea continue to diversify, new trends
in Antarctic legal regulation have emerged and are
reflected mainly in the strengthening of claims, avia-
tion, tourism, special areas and liability for environ-
mental damage.

These trends pose immediate or long-term impli-
cations for China’s and the international communi-
ty’s access to, use of and protection of Antarctica. In
order to safeguard China’s interests in the Antarctic
and the common interests of the international com-
munity, and to advance the new historical develop-
ment of China’s Antarctic endeavours, China is ac-
tively exercising its rights under international law in
the Antarctic, and plans to make a comprehensive
plan for the development and management of do-
mestic Antarctic tourism, as well as specific counter-
measures with regard to the liability system for envi-
ronmental damage in the Antarctic.

'8 Joint task force kicks off 65th year of DoD Antarctic mission support. 09.04.2020. Pacific Air Forces Public Affairs. URL:
https://www.pacaf.af.mil/News/Article-Display/Article/2361011/joint-task-force-kicks-off-65th-year-of-dod-antarctic-mis-

sion-support/ (accessed date: 14.05.2023).
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It is not difficult to see that, with the unprece-
dented depth of human activities in Antarctica, the
issue of the right to manage Antarctic affairs arising
from those activities has become a topic of greater
relevance and urgency in the context of the frozen
status quo of Antarctic sovereignty. At the same time
as the Consultative Parties are exercising their right
to manage Antarctic affairs under the Antarctic Trea-
ty, each of the States concerned in fact regulates and
manages its own activities in Antarctica, and there
are issues of coordination and interface between
these two “management rights” The “freezing” of
sovereignty has led to uncertainty about the attribu-
tion of jurisdiction, which is an integral part of sov-
ereignty, yet no State is willing to give up the struggle
for and control of such management rights.

Chinese researchers believe that the right to man-
age Antarctic affairs, as a new manifestation of the is-
sue of Antarctic sovereignty, will play a more impor-
tant role in the process of sustaining the principle of
“freezing”. Only by correctly understanding and mak-
ing full use of China’s dual status as both a permanent
member of the United Nations and a consultative
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3AMPET EBFTEHUNYECKUX

NMPAKTUK B EBPOIIE:

NMOJINTUKO-NMPABOBDIE NMPU4YHDI

BBEJNEHWUE. Hacmoawas cmamva nocésujeHa
AHANU3Y KOMNJIEKCA NOAUMUKO-NPABOBbIX NPUUUH
3aKpensieHUs 3anpema 3aHAMUL e62eHUKOL 6 espo-
netickom npase. B cmamve paccmampuearomes co-
epemenHbLil 3anpem eszenuxu 6 Xapmuu Eeponeii-
cko20 coto3a 06 ocHosHvix npasax 2000 2., 3anpem
8 MeWOYHAPOOHOM Y20TI06HOM Npase, UCMopuye-
CKULL ONbLM Pe2yUpo6aHUs e6eeHUHeCKUX NPAKMUK
6 cmpanax Eeponvl, a makae Ho6ble 6b1306bL 6 pac-
cmampueaemoti cgepe.

MATEPUAIJIBI I METOIDBI. B HayuHom uc-
C71e008AHUL PACCMOMPEHDL MeHOYHAPOOHble 0020-
80pbl, KOHBEHUUU, a makxe cy0eOHAT Npakmuxa.
IIpu nodeomoske UCCIEO08AHUS UCNONLIOBANIUCH
obujeHayuHvle U YACMHOHAYUHble Memo0bl NO3HA-
HUst (Memoovl aHanu3a u cuxmesa, 0e0yKUuu, UH-
OyKuul, CpasHUMenvHO-NPasosol U GopmManvHo-
ropuduUecKuli memoovt).

PE3VJIBTATBI UCCIIEJOBAHMUS. Asmop npu-
X00Um K 6b18600y 0 HeCKOMbKUX O710KAX NPUHUH CO-
BpPEeMEHH020 3anpema NPUMEeHEHUS e62eHU1ecKUX
npaxmux. Ilepeviti 6710k C653aH ¢ KPUMUHATUIAUU-
eil pA0a e62eHUMECKUX NPAKMUK, BKIOYAS Ue/leHa-
NpasneHHy10 ceneKyuto ntoetl, Ha Mex0yHapoOHOM
yposte nocne Bmopoii muposoii 6otinbl. Bmopoii
670K NpuduUH 3anpema eezeHUKU 00yc06/IeH Npo-
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84710M NONUMUKO-NPABOBOO Kypca 6 psde cmpaH
Eeponvt (npesxoe ececo, CkanOuHasuu), ces3am-
HO20 C yujemnieHueM 6 penpoOyKmMuUeHvlX Npasax
onpedeneHHbIX YA3BUMBIX couuanvHulx epynn. Tpe-
muii 6710k NpU4UH 6bI36aH NONbIMKAMU BHedpe-
HUSL  COBPEMEHHBIX O0OCHUNMeHUL OUOMEOUYUHDL
U 2eHemMuKU, 3amMpasuearujux penpooyKuuio u ee-
HOM uenogexd, U CNOCOOHVIX He2amueHvim 00pa-
30M NOBAUAMb HA UHMePecbl OYOyu4Ux NOKoIeHULl
ues1068e4ecmaa.

OBCYKIOEHVIA U BbBIBOIDbI. Hosvie 6vi30-
BVl €B2EHUKU CTIOMCHO NO000alomcs  pezynuposa-
HUI0 U 3a4aAcmylo He 0X8amvl8aromcs Kakum-uoo
3anpemom unu NpasosviM pezynuposarHuem 6 ue-
niom. OuesuoHoOti y2po30oil A6/AeMCA Mo, 4mo 3a-
HAMUS e62eHUKOLL 8 UeAX ce/leKUuu nrooeil, uemy
cnocobcmeyem pazeumue HOBeUUIUX OUOMEXHOTO-
eutl, MoXem cmamv UHUUUAMUBOT 2Pai0aHcKozo
obujecmea 6e3 Kakux-1ubo 20cy0apcmeeHHbIX NPo-
2pamMm U NOMUMUHECKUX KYPCOB U OCHOBbIBAMbCS
Ha 0esMenvHOCMU He20CY0apcmBeHHbIX aKmopos
UnU y6ex0eHUsx YacmHoLxX Uy,

K/IIOYEBBIE CHIOBA: npasa uenosexa, uenocm-

HOCMb JIUMHOCU, eézeHuKa, Eeponetickutl coros,
Pumckuii cmamym, cmpanvt Egsponot
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PROHIBITION OF EUGENIC
PRACTICES IN EUROPE:
POLITICAL AND LEGAL REASONS

INTRODUCTION. This article is devoted to the
analysis of the complex political and legal reasons be-
hind the prohibition of eugenics in European law. The
article examines the contemporary prohibition of eu-
genics in the Charter of Fundamental Rights of the
European Union 2000, the ban in international crimi-
nal law, the historical regulation of eugenic practices
in European countries, as well as new challenges in
this area.

MATERIALS AND METHODS. The scientific study
examines international treaties, conventions, and ju-
dicial practice. General scientific and specific scientific
methods of cognition (methods of analysis and synthe-
sis, deduction, induction, comparative legal and for-
mal legal methods) were used in preparing the study.
RESEARCH RESULTS. The author concludes that
there are several blocks of reasons for the modern pro-
hibition on the regulation of eugenic practices. The
first block of reasons for the prohibition of eugenics is
linked to the criminalization of certain eugenic prac-
tices, including the deliberate selection of people, at the

Moscow Journal of International Law - 4 - 2024

international level after World War II. The second
block of the eugenics ban is due to the failure of the
political and legal course in several European coun-
tries (primarily Scandinavia), associated with the in-
fringement of reproductive rights of certain vulnerable
social groups. The third block of reasons for the prohi-
bition of eugenics is triggered by attempts to apply
modern advances in biomedicine and genetics, affect-
ing human reproduction and genome, which could
adversely impact the interests of future generations of
humanity.

DISCUSSION AND CONCLUSIONS. New chal-
lenges of eugenics are difficult to regulate and are often
not covered by any prohibition or legal regulation at
all. An obvious threat is that eugenics for the purpose
of human selection, facilitated by the development of
new biotechnologies, may become an initiative of civil
society without any state programs and policies and be
based on the activities of non-state actors or the con-
victions of private individuals.
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1. BBogHbIe 3aMeYaHMA

epMUH «eBreHMKa» IIPOMCXOAUT OT JpeB-

HEIPevYecKoro CjI0Ba, O3HAYaKOIIero «bia-

TOPOJHDIN» WIN «IIOPOAUCTHI». C KOHIA
XIX B. €ro crajm NpUMEHATb K HAyYHOMY HaIlpaB-
JNIEHNIO, CBA3aHHOMY C IIONBITKaMM YIy4LINUTb de-
JIOBEYECKYI0 HAC/Ie[ICTBEHHOCTD, MPOQIIAKTUKOI
U JIe4eHNeM HaCIe[CTBEHHBbIX OOJIe3Heil, M3ydeHns
METOfIOB BIMAHNUA Ha HAC/IE[CTBEHHbIE KayecTBa
MUYHOCTU. JIeICTBUTE/IbHO, TEPMMH «E€BrE€HMKa»
IIepBOHAYA/IbHO OTHOCUJICA K JIeATeIbHOCTY, Ha-
IPaB/ICHHON Ha «y/TydllleHNe» TeHeTUYeCKOTo (oH-
Ia yenoBevyeckoro Bupa [Galton 1883:24-25]. OpHa-
KO IpaKTU4eCKOe BOIUIOLIeHNe 3TUX upelt B XX B.
HPECTaBIIANIO COOOI OUepefHOI COLMAbHBII IKC-
HePYMEHT, UMEBIINII ITaryOHbIe TOCTEACTBYA B BIIE
ylleMIeHUsA COMATUYeCKUX IIpaB OTHEIbHBIX, KaK
IpaBUIo, Hauboree yA3BMMBIX TPYII Hace/leHMNA.
B psape crpan EBponbl 3aHATHE €BreHMKON BBICTY-
a0 B KayeCcTBe HaIlpaBjIeHM:A TOCYAAPCTBEHHOIN
HONUTUKY B OONMACTY OXPaHBI 3[OPOBbS U JEMO-
rpa¢un. EBrenmyeckme NpakTUKy OQOPMIISIIICH
3aKOHOJIaTe/IbHO.

[TocnegoBaBmmii BO BTopoil monoBuHe XX B.
OTKa3 OT eBreHMKu B EBpore Halesn cBoe oTpaxe-
HIe B IONOXeHUAX XapTuu EBpomeiickoro corwsa
(manmee — EC) 06 ocHoBHbIX mpaBax 2000 r. (manee —
Xaptusa EC), sampeujarommux 3aHATUSA €BreHUKOIL.
Taxoi1 3amperT, 10 MHEHUIO aBTOpPOB XapTuu, ciIy-
JKUT BaOXHeIIIel rapaHTyeli IpaBa Ha LeIOCTHOCTD
JIMYHOCTY — LIEHTPAJbHOTO COMATUYECKOro IpaBa
yesroBeKa. Takoll pe3knii TOBOPOT OT 3aKOHOAATE/b-
HOTO IOOUIPEHNA JIO IPAaKTUYeCK) MOTHOTO 3aIpe-
Ta ¥IME€eT CBOYM IPUYMHBI UCTOPUYECKOTO, IIOMUTH-
4eCKOTo U ITPaBOBOTO XapaKTepa.

sons. — Moscow Journal of International Law. 2024.
No. 4. P. 46-56. DOI: https://doi.org/10.24833/0869-
0049-2024-4-46-56

The author declares the absence of conflict of interest.

B Hacrosmlee BpeMs TepMUH «eBTeHUKa» MC-
HONb3YeTCsl JyIs  ONMCAHMA JIIOOBIX — pelIeHMIt,
KOTOpble OCHOBAaHbI Ha TeHeTMYEeCKUX AHOMAsN-
X, He3aBMCUMO OT TOTO, ObUIM /I OHU HPVHSATHI
C LIeJIBIO «YTy4ILIeHNA» TeHeTUYeCKOro ju3aliHa Je-
JIOBEYECKOTO BMfia. BOmpoc eBreHuKy ObUI MOTHAT
cHoBa B XXI B., B 4aCTHOCTH, B CBA3M C IIPEUMILIaH-
TAI[MIOHHOII reHeTndecKoi guarnoctuxoin (ITIT).

2. 3anper eBreHNMYeCKMX NPAKTUK B XapTun
EC 06 ocHOBHBIX ITpaBax

Bormpoc 0 mpexpamienny eBreHMYecKuX Ipak-
TUK BOJIHOBaJ CTPYKTYpbl EC ellje B poriom Bexe.
Tax, B 1992 1. EBpomnelicknit mapnaMeHT HPUHAT
Pesomonnio, sarparnBaolyio BOIPOC CTEPUIN3A-
LUV IICUXWYECKM HEIIOMHOLEHHBIX HEeCOBEpILIEH-
HOJIETHUX TpakaaH'. KoHeuHo, TaHHBIN JOKYMEHT,
OTHOCAILIMIICA CKOPee JaKe K IIOIUTUYIECKUM 3asB-
JIEHVAM, a He K aKTaM MATKOTO IIPaBa, CI0XKHO pac-
CMaTpUBaTh B KavecTBe IPENTEYM COBPEMEHHOTO
perymupoBanysA. OfHAKO OH HAITIAJHO JIEeMOHCTPU-
pYeT IO3ULUIO €BPOIENCKUX CTPYKTYP B OTHOLIe-
HIY CYLECTBOBABIINX 1 CYLIECTBYIOIMX €BreHMYe-
CKUX IIPAKTHK, KOTOpble BCErfia HaCTaMBalIy Ha UX
MUHMMMU3AUUU ¥ 3MMMUHUPOBAHUY W3 MEVLIVIH-
CKOro obuxopa. B 3TOM OTHOUIEHNM COBEpIIEHHO
HEyIVMBUTEJIEH 3aIPeT eBreHNYECKUX NPAKTHK, 3a-
¢duxcrposanublit yxe B XXI cronernu B Xaptuu EC
BIL “b”§2crt. 3.

Xaptuss EC  paspabarbiBaiack B KOHIle
1990-x rozoB creunpUIeCKUM COBEIATETBHBIM
opraHoM - KoHBEeHTOM, CO3BaHHBIM CIlellMaIbHO
VI ee CO3JaHMA KaK HOBOTO €BPOIIeIICKOTro Oumi-
71 0 TpaBax, NpusHaBaeMoro Ha yposHe EC. Kon-
BEHT OOBEAVHIWI YCUIUA BeNYIIMX €BPOIeICKIX

' Résolution du Parlement européen no A3-0231/92, 16 sept. 1992. - JOCE no C 284. 2 nov. 1992. B gokymeHTe,
B 4aCTHOCTYW, MOJYEPKMBANOCh, YTO CTEPUNIM3aLMA JOMKHA paccMaTprBaTbCA B KadecTse ultima ratio (nocnepHero
CpefCTBa) ¥ NPUMEHATLCA TONbKO TOrAa, KOrAa He 0CTaeTCsA HUKaKUX APYrX METOLOB WV MHCTPYMEHTOB KOHTPOJIA, UK

e OHW He rapaHTnpyroT 6e30MacHOCTN.
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HOMUTUKOB ¥ IIPABO3ALIMTHUKOB B COCTaB/IEHUU
Xaptun EC. Pesynbrar pabotsr KonBeHTa OblT
IpefcTaB/eH Ha CaMMMTe IIpelCcTaBUTeNeil Iocy-
napcts — wienoB EC B Humnue B mexabpe 2000 r.,
rfe 1 ObU1 0B00peH 7 feKabpsi eBpONeiiCKUMM VH-
cturyTamu. B reuenne pesatu net Xaprua EC cy-
IIeCTBOBA/IA B Ka4ecTBe aKTa MATKOro mnpasa. O6s-
3aTe/IbHBI XapaKTep ee IONOKeHMA Hpuobpenn
TONBKO CO BCTyIUIeHMeM B cuay JIuccaboHckoro
norosopa 1 nexabps 2009 r. Ceropus ct. 6(1) [loro-
Bopa o EBpomnerickoM corose (nanee — JJEC) mpupas-
HuBaeT Xaptuio EC no ropupgudeckoii cuie K yupe-
IuTenbHBIM goropopam EC.

Crarpsa 3 Xaptuu EC nocsdAmieHa npasy Ha lie-
JIOCTHOCTD JIMYHOCTH, ¥ B 3TOM OTHOIIEHUY 3aIIpeT
€BreHMYECKUX IPAKTYUK COCTAB/IAET OfHY U3 IapaH-
THit 9TOro npasa. PopMyra, KOTOpas 3aKpemAeTCs
B CT. 3(2b) copepxut 6e3yc/IOBHBII 3alpeT Ha JIio-
Oble 3aHATYS eBreHMKoit. IIpu aTom popmyna mena-
eT aKI[eHT Ha TOM, YTO Hambosee 3alpelraeMbIMI
IPAKTUKAMU ABJIATCA Te, 4YTO CTABAT LIE/IbI0 IIPO-
BeJleHue 0TOOpa MeX/Y JIIO/IbMIL.

Hns neneii ct. 3 Xaprtuu EC crepunmmsanns, yxe
yloMMHaBIaAcs B gokymeHTax EC panee, Moxer
ObITb HanboOIee aKTyanbHOI U3 9TUX HpakTuK. Of-
HAKO JjaKe 37leCb He BCe TaK OJHO3HAYHO [JO/KHO
3alIpelaThcsl, HAIIPUMED, CTePUIN3alMA SKeHIIMH-
MHBAJIMJOB 4aCTO PACCMATPMBAETCA KaK MMeEIoIasd
€BTeHIYeCKII TIOATEKCT?, laXke HeCMOTPS Ha TO, YTO
OHa OOBIYHO OIPABJBIBACTCSA JICVICTBUEM B HAMTYY-
IIMX MHTEPecax COOTBETCTBYIONLIEN SKeHIIMHbL. TeM
He MeHee TPY/JHO OIIpefe/INTb TOUHYI0 cepy Ipu-
MeHeHus cT. 3(2b) XapTun B 9T0M OTHOMIEHNH, HIO-
CKOJIbKY HEsACHO, 3allpellaeT I/ OHA KaKyl0-TO OffHY
U3 KOHLENIIi eBT€HUKI WU BCe CPasy.

Yske ynomsanyTas Bbiie cT. 6 JEC B TpeTbem ab3a-
Ile Ha3bIBAeT CPEMY ICTOYHNKOB O(UINATBHOTO TOJ-
koBaHuA Xaptuu EC crenyanbHO IpUHATLIE BMecTe
c Helt Paspsacuenns?®, «yKa3bIBAOIME HA VICTOYHUKI
ee monoxeHnit». CormacHo PasbscHeHUAM K CT. 3
Xapruu EC, 3ampeT 3aHATIA eBIeHMKON OTHOCUTCA
K CEPbEe3HBIM MHCTUTYLIMOHANN3UPOBAHHBIM CITy4Ya-
AM, B KOTOPBIX O(UIVIaIbHO OPraHU3YIOTCA U pea-
JIM3YIOTCSA TIPOrpaMMBbl 0TOOpPa, BKIIIOYAsA KaMITaHNUN
IO CTePWIN3ALNY, IPYHYAUTENbHON OepeMeHHOCTI

¥ moOble MHbIE NeVICTBIA, IPECTAB/IAONIE MeXKY-
HapoOfHble IpecTyIUieHus. [lepeuncienHble 3ampe-
IIeHHbIE PAKTUKY VIMEIOT OYEBUHYIO CBA3b C Ha-
PYLIEHNEM LieIOCTHOCTY TMYHOCTH, HOCKOJIbKY OHM
OTHOCATCA MO0 K IpOrpaMMaM IIPUHYANTETLHOTO
oTbOpa IO eBreHMYeCKUM COOOpaKeHMsAM, mbo
K KaMITaHMAM, KOTOpPbIe MOTYT IIOB/IMATH Ha CBOOO-
Iy BBIOOpA COOTBETCTBYIOIIVX YIIEM/IAEMBIX VL.
B cBA3M ¢ 9TMM >KepTBbI TAKVX IIPAKTUK y)Ke 3allu-
IeHbl NTPaBOM Ha L|eIOCTHOCTb JMYHOCTH, 3aKpe-
wisieMoM B cT. 3(1) Xaptun EC, u B T011 Mepe, B KOTO-
POJI 5TV IIPAKTUKY OCHOBBIBAIOTCS HA MEAMLIMHCKIX
HpoLieflypax, HAaIpMMep, B CIydae CTepU/IM3ALVIN,
BK/IIOYAOLINX TpeboBaHue NHGOPMUPOBAHHOTO CO-
IJIacus, U3NI0XKeHHOTO B CT. 3(2a) Xaptun EC. 3amper
no6aBiseT K 3auure o01Iero npasa Ha GpU3NIeCcKyIo
Y ICUXWYECKYI0 IEIOCTHOCTb IPAMOE OCYKJeHMe
9TUX HPAKTUK B 00/IACTAX GMONMOTMY M MEIVILIVHBL
910, B CBOKO OYepefib, 03HAYALT, YTO COI/IACUEe HA STI
IPAKTUKY, KOTOPbIe KBATMUIMPYIOTCA KaK MeXY-
HapOJHbIe TIPECTYIIeHNs, MO0 CaMIM KOMIIETEHT-
HBIM JIMLIOM, /MO0 JOBEPEHHBIM JIMLIOM B CIy4asax
HEKOMIIETEHTHOCTY /LY, OyZieT HelelICTBUTEIbHBIM.
Kpowme Toro, Pasbacuenns x ct. 3 Xaptuu EC, yno-
MUHAs MEK[[YHApOJHbIE NIPeCTYIUIEHN, HAIPAMYIO
OTCBIIAIOT K NONOXKeHNAM PuMckoro craryra Mex-
IYHapOJHOTO YrOJIOBHOTO cygfa oT 17 urond 1998 r.
(manee — Pumckmit craryT, CraryT).

3ampeT eBreHNMYecKuX MPaKTUK ObUI BK/IOYEH
B cT. 3(2) no nHmimaTuBe EBpoIerickoit rpymmsl o
3THKE B HayKe U HOBBIX TexHoynorusax. Ilo mpoce-
Oe sABIABIIEroCs TOrAa IpencesareneM EBporeii-
ckoit komuccun P. IIpogu sTa rpynmna npencraBuia
B nioHe 2000 r. KoHBeHTY [JOK/IaJ], KOTOPbI BKIIO-
JaJI IpefIoKeHMe O JOTIIONTHUTEIbHOM CTaTbe O «3a-
npere eBreHuKm»!. COIIacHO 3TOMY JOKIafy, Iep-
BOHavajIbHas ujes eBreHuky B XIX B. 3aK/Ir049ajiach
B TOM, 4TO «OOIIEeCTBO MODKHO CIIOCOGCTBOBATH
pasBelleHNI0 TeX, KTO oOjazaeT O1aronpusATHBIMM
4epTaMyl, U NPeNATCTBOBATh Pa3BEfIEHNIO TeX, KTO
uMI He obmagaet. B To BpeMs 31O Kasanoch Bcero
JIMIID 3[PaBBIM CMbICIOM MHOTYM Y4€HBIM VI HIOJIN-
tukam B EBpore. Ho mocine Bropoit MupoBoii BOJHBI
u mafiednsA TpeTbero peixa eBreHyKa Kak mpyemie-
Mas COLMa/IbHAsA TeOPU, IO-BUIVIMOMY, YMep/Ia»”.

2 Cm.: Report of the UN Special Rapporteur on the Sexual and reproductive health and rights of girls and young wom-
en with disabilities “Sexual and reproductive health and rights for girls and young women with disabilities”. July 2017.
URL: https://documents.un.org/doc/undoc/gen/n17/214/63/pdf/n1721463.pdf (accessed date: 20.08.2024). Takxe cMm.:

[Poccnanos 2000:178-186].

3 Explanations relating to the Charter of Fundamental Rights (2007/C 303/02). - OJ 2007 C 303. P. 17-35.

4 Doc. CHARTE 4370/00 of 15 June 2000.
> lbid.P. 2.
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3. KPI/IMI/lHaHI/ISaIH/IH €BIrC¢HUKN
Ha MEXTYHApOJHOM YPOBHE

BaxxHoit rapaHTHeit COOMIOEHNS U peanusalnm
IpaBa Ha Ie/IOCTHOCTb JIMYHOCTU ¥ JPYTUX COMa-
TUYECKMX IIPAaB YeJIOBeKa ABJIACTCHA YCTAHOB/IEHME
OTBETCTBEHHOCT! 3a MX HapYyLIeHVe B MeXJyHa-
POIHOM YTOJIOBHOM IIpaBe ¥ KPMMMHA/IN3ALVA
HapyLIEHNI TaKuX IIpaB delioBeKa IyTeM (GopMy-
JMPOBAaHMA COCTABOB MEXJIYHAPOJHBIX IIPECTy-
IVIeHNIT. DTO OTpaXkaeTcs, B YaCTHOCTH, B PuMckom
craryte®. JlaHHBI [JOKYMEHT TreHepupyeT oOuiye
IPVMHINUIIBL MEXIYHApOJHOIO YTOJIOBHOIO IIpaBa
1 GOPMYIUPYeT OCHOBHBIE COCTABBI MEXYHAPOJ-
HBIX TIpecTyIuienuit [MamHoBckuit 2004:250]. B To
’Ke BpeMs 04EeBU/IHO, YTO CaM JOKYMEHT, BOIIIOIas
JIOKTPMHA/IbHBIE TTOCTY/IAThI, OKA3aJICA AJIEKMM OT
COBpPEMEHHOI MeX[yHapoaHOI 06cTanoBKY [VrHa-
TeHko 2003:15]: npumeHeHne nono>xenuit Pumckoro
CTaTyTa Ha IIPAKTUKe JIO CUX HOP BbI3bIBAET MHOTO
COMHEHMII Y HApEKaHMIL

EBrennueckne mpakTUKM B TOM BNAE, B KOTO-
POM OHM IpEACTaTM 4YeIOBEYeCTBY B IPOLIIOM
BeKe, IIPeJICTAB/IAIT OO0l HAPYLIEHNA Pa3/IMYHbIX
IpaB 4e/lOBeKa, B YACTHOCTY, 3alpeT OecdyeroBed-
HOTO M YHIDKAIOLIEro JOCTOMHCTBO OOpaleHnms,
HPVMHIUII CBOOOJHOTO ¥ IIONHOTO COIMIACUA B OT-
HOIIEHV! IpaBa Ha BCTYIUIEHNE B OpaK, KaK U3JI0-
KeHO B CT. 23(3) MeXayHapogHOro IMakTa o rpaxk-
JAHCKUX U TIOIMTUYECKUX IIpaBax 1966 r., mpaBo Ha
HETPUKOCHOBEHHOCTb YACTHOV JKM3HUM M 3allUTY
CeMbl1, a TakKe MPMHINUII HefucKpuMyHanym. Han-
Ooree IVMHMYHbIE eBTeHMYECKMe MPaKTUKM (IIpu-
HyIUTeNbHAs OEPeMEHHOCTb U IIPUHYAUTEIbHAA
CTepUINM3aLNA), COBEPIIEHHbIE B PaMKaX LINMPOKO-
MacIITaOHOTO MM CUCTEMAaTM4eCKOro HallafieHus,
HAIIPaB/IEHHOTO IIPOTYB JIHO0T0 TPaXkaHCKOTrO Ha-
CeJIeHN, TAKKe ABJIAITCA MPeCTYIVIEHUAMN IPO-
TUB 4Ye/IOBEYHOCTH, KaK 9T0 3ampeleHo cT. 7(1)(g)
Pumckoro craryra.

CratyT B CT. 7 COLEP)KUT COCTaBBI IPECTy-
IVIEHNUIT TIPOTYUB 4e/I0BEYHOCTM, Ha3bIBasA UX KOH-
KpeTHbIe BUJBI M KBaIMPUIMPYIOLME IPU3HAKIL.

[Tonoxxennsa obmero xapakrepa ct. 7 CraryTa co-
iep)kaT TaK Has3blBaeMble KOHTEKCTYaJIbHbIe 3JIe-
MEHTbI IIPeCTYIUIEHNII IIPOTUB YeJIOBEYHOCTH, Pas-
paboTaHHbBIE Ha OCHOBE 3aMEYaHWIl TOCYAPCTB
- y4acTHMKOB PumcKoit KoHdepeHIu, Ha KOTOPOIt
ObUT OTKPBIT K mopmucanuio CTaTyT, ¥ OTpasus-
Iye MeX/yHapoiHble 06brday 1 mpakTuky [Boot,
Dixon, Hall 2008:166-174]. Kax ormeuaror A. MarTta
u 10. Hysb6an: «IIpecTynnenne npoTuB 4e0BeYHO-
CTM O3HayaeT /M060e U3 JaHHBIX JeSHNUIT, KOTAA OHM
COBEpLIAIOTCA B PaMKax IIMPOKOMACIITAOHOTO MM
CUCTEMATHYeCKOTO HalafIeHVs Ha II0OBIX IPaK/jaH-
CKUX JIMIL, ¥ eC/IM TaKoe HalafieHNe COBepIIaeTCs
cosHarenbHO» [Marta, Hys6an 2014:439].

Crarbs 7 Pumckoro craryra HasbiBaeT 11 Bu-
JIOB IIPeCTYIUIEHMII IpOTHUB 4enoBedHocTn. K Ta-
KOTO POfia MEX[YHapOJLHBIM IIPECTYIUIEHUAM OT-
HOCATCA AeSAHVA, 3aK/TI0YAIOLINECS B YMBIIIEHHOM
IPUYMHEHNM CUWIBHBIX CTPAlaHUil WIM Cepbes-
HBIX TE/IECHBIX MOBPEXIEHNII, Cepbe3HOro yiiepba
ICUXIYECKOMY WM (M3NYeCKOMY 3Z0POBbIO, CO-
BepllaeMble B paMKaxX IIMPOKOMACIITAOHOTO WM
CUCTEMATHYeCKOTO HalafleHVs Ha II0OBIX IPaK/jaH-
CKUX JIMIL, ¥ eC/IM TaKoe HalafieHNe COBEpIIaeTCs
cosHatenbHO. [TyHKT “g” 4. 1 cT. 7 Pumckoro craryra
K 9TUM IIPECTYIIEHNAM, B YaCTHOCTH, OTHOCUT: U3-
HaCU/IOBaHMe, oOpalljeHIie B CeKCyabHOe pabCTBo,
HPUHYXKJeHNe K IPOCTUTYLMY, IPUHYAUTEIbHAA
OepeMeHHOCTb, INPUHYAUTENbHAA CTepUIN3aALA
wy mo6ble ipyrie GOpMbl CEKCYanbHOTO HaCUINS
conocTaBuMoOil TsxecTu. Jactb 2 cr. 7 Pumckoro
CTaTyTa OIpefe/sAeT 4acTb 3alpellaeMbIX AesHMWIL,
B TOM 4JIC/Ie IPYHYAUTEIbHYI0 6epeMEeHHOCTD .

He Bce mpakrtuxm, mepeuncienHsie B ct. 7(1)
(g) Pumckoro craryta u ynomsHyTsle B Pazbsche-
HMU K XapTuu, OTHOCATCA K 00/1acTAM MeMIVHBI
U Ouonorny, K KOTOpPbIM HpyMeHsietcs cT. 3(2b)
Xaptuu. IIpu atom ccpuika Ha CratyT B odunu-
anbHbIX PasbacHennax k Xaprunu EC He o3Hauaer,
YTO TOJNBKO eBreHNYecKue IIPAKTUKY, IIepednc-
JIEHHblE B HEM, OXBAaTBIBAIOTCHA SABHBIM 3aIlPETOM
no c1. 3(2b) Xaptun EC. 910 Takxke mopyepkmBa-
€TCs1 CTIOBAMM «B YaCTHOCTH». 3aIIPeT eBreHNYeCKnX
HPaKTHK IPUMEHAETCA K MepaM, OCYILeCTB/IAeMbIM

¢ NokymeHT A/CONF.183/9 ot 17 miona 1998 r. ¢ U3MEHEHUAMM Ha OCHOBE NPOTOKOMOB OT 10 HOA6PA 1998 ., 12 ntonA
1999 ., 30 HOAGPA 1999 1., 8 maa 2000 r., 17 aHBapA 2001 r. n 16 axBapaA 2002 r. CtatyT BCTYNWA B cuny 1 niona 2002 . Tpu
noctoaHHbIX uneHa Coseta besonacHoct OOH (Poccua, Kntain n CLLA) He aBnAtoTca yyacTHKkamu CraTyTa.

7 «[lpuHyanTenbHaa 6GepeMeHHOCTb» O3HayaeT He3akOHHOe JuvweHne cBoboAbl KakoW-nMbo >KeHLMHbI, KoTopas
cTana 6epemeHHON B NPUHYAWUTENbHOM MOpAAKe, C Le/blo M3MEHEHNA STHUYECKOro COCTaBa Kakoro-nmbo HaceneHua
U COBEPLUEHUA VHbIX CEPbE3HbIX HapyLUEHWU MeX[yHapoJHOro npasa. JTO OMNpefeneHne HM B KOeM Clyyae He
MCTONKOBbIBAETCA Kak 3aTparvBalollee HaLVOHalbHOe 3aKOHOAATENbCTBO, Kacawleeca 6epemeHHocTu (M. “f" u. 2 ¢T. 7

Pumckoro cTatyTa).
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ouIMaTbHBIMU TOCYJAPCTBEHHBIMY I HETOCYfap-
CTBEHHBIMU CYOBEKTaMI, OFJHAKO BOIIPOC O CTelle-
HI OXBaTa 3aHATUI €Br€HMUKOIl CO CTOPOHBI HETO-
CY[IapCTBEHHBIX CTPYKTYP OCTAeTCs HepelleHHBbIM
Ha ypoBHe EC.

4. OnbIT HeKOTOPBIX cTpaH EBponbl
XX cronerus

KoneuHo, OIBIT €BreHM4ecKyx HpPaKTUK eBpo-
neyckux crpad B XX B. He/lb3sA Ha3BaThb Y[auHbIM,
0COOEHHO B KOHTEKCTEe IIOBCEMECTHOIO OTKasa OT
HUX K KOHIly cToneTusA. B cBeTe KpMMMHAIM3ALUN
pAfa TaKUX NPAKTUK BCIIOMMHAETCA OIBIT HALMCT-
ko1t [epmanun.

Tpetuit peitx® 3aHnMaet crenudueckoe MecTo
B ucropuu epreyku. [Ipunsa k Bmactu B 1933 1., tut-
JIepPOBLIbI IPUHANN CIIeLIMAIbHbIA 3aKOH O IpefoT-
BpalIEeHNN DPOXKJIeHUs IOTOMCTBA C Hac/lelCTBEH-
HBIMU 3a007IeBaHVSAMI’, KOTOPBIII IIpefyCMaTpyBa
HOPUHYIUTENbHYIO CTEPUIN3ALNI0 OT/ENbHbIX NI,
CTPAJAOIIVX OT CePbe3HbIX (QU3NYECKNX VN TICU-
XUYECKMX paccTpoiicTB. [ obecreyenns cobo-
lleHMsl 3aKOHA HAIVICTBI CO3fla/lM LYo CUCTEMY
CllellMaIbHbIX «CYHOB II0 HAaC/Ie[CTBEHHOMY 3[0-
poBblo HaceneHus»'. B 1936 r. mpuHmMaercs 3a-
KOHOJIaTe/IbCTBO OTHOCUTEIbHO HPUHYIMUTENIbHOM
CTepUIM3ALMY OIIpefieNIeHHbIX STHUYECKMX TPYII,
B 4acTHOCTHM, LpiradH. I[IpumHATas rocymapcrseH-
Hasg IporpaMMa «IIpefoTBpalleHNs BbIPOXKIEHM:
HEMELKOTO Hapofia KaK IpefCcTaBUTeNA apUIICKOI
pacbl» [ana CTapT HAIMCTCKUM €BreHUYeCcKUM

IpakTukaM'' B paMKaX HaIMUCTCKOM «PacoBOIL
nonmuTuKu». IIoMUTMKA HALMCTCKON — eBIeHUKU
He OIpaHMYMBANACh CTEPUIM3ALUAMU. B cooTBeT-
CTBIU C TOCY/JAPCTBEHHOI IIPOrPaMMOIi «HEIOTHO-
LieHHbI€ JINIIa» II0[BEPraIlCh He TONbKO CTePUIN3a-
UM, HO U I/ICTpe6HeHI/IIO. B 1939 r. HaunHaeT cBoe
cylecTBoBaHue crenmanbHas Omnepanua  «Tup-
rapTeHiTpacce 4»'? — eBreHmyecKkas NpOrpamma,
UCTIONIb3yeMast /IS yOuiicTBa mofeit ¢ Gusndecku-
MM ¥ YMCTBEHHBIMM HE[OCTAaTKaMM, HEU3/IeYNMO
OO/BHBIX, TIOXXWIBIX /TIOfieil M MHOTUX Apyrux. Eme
OffHUM CIIOCOOOM IOJfiepXKaHMsA pachl BHICTYIIA/Ia
nporpamMa «bpadHbIl KpeauT», KOTOpas HOOYX-
Jla/ia «CU/IbHBIX Y YMCTBIX» apMIllleB MMeTb OOIblle
neTert.

Ba)xHO OTMETUTb, YTO MPAKTUKM HEMELKUX
(aIcToB He TONBKO He SBJIA/INCH €BIeHVKOI, HO
Y TPefCTaB/IANN co00li He3JopoBOe IOPOXK/eHMe
CafIUCTKOI (aHTa3My IUIOXO 0OPa30BAaHHBIX PYKO-
BopuTesneil TpeTbero perixa, BIEYATIABIINXCA YoKe
CYLIECTBOBABLIMMY €BI€HUYECKMMM IPAKTUKAMU
B JPYIUX cTpaHax EBpombl u Mmpa, B 4aCTHOCTH,
B CKaHJMHaBMM, KOTOpPbIE 110 CBOMM LeJIAM U Xa-
paKTepy peanusaluy CyleCTBEHHO OT/INYa/ICh OT
«eBreHMKI» TpeTbero pelixa.

B 1929 r. [Tauna cTana nepBoil cpefu CKaHAU-
HABCKUX CTpaH, KTO IPUHAN 3aKOH O CTEepUIU3a-
LU, 2 C ONPENE/IEHHON TOYKM 3PEHUA U IepBOIl
cpenu eBporeiickux ctpan®. Heobxopumo otme-
TUTb, YTO JATCKUI 3aKOH 1929 I. mepBoHaYya/lbHO
perynmmpoBan UCKIIOYNTETbHO JOOPOBOIBHYIO CTe-
pUIU3aLyio, OGHAKO B 1934 I. B Hero ObIM BHECEHBI

& Wmeetca B BUAY nepuog ncropum lrepmanum ¢ 1933 no 1945 rr.

® Gesetz zur Verhuetung erbkranken Nachwuchses vom14. Juli 1933. - RGBI. | S. 529. MNpumeyaTesibHO, YTO 3aKOH
dopmanbHo geincTeoBan B 3anagHol lfepmannn go 1974 .

1 Hem.: “Erbgesundheitsgericht”. 3Tu cyabl yupexganncb B COOTBETCTBMM € § 4 3aKOoHa O MpefoTBPaLLEHNN POXKAEHNA
NMOTOMCTBA C HacNeACTBEHHbIMY 3aboneBaHnaAMU. Cyabl COCTOANM U3 ABYX NCUXMATPOB 1 OAHOrO Cyabu. B cootBeTCTBUNM
C 3aKOHOAATeNIbCTBOM Ha Bpauell Bo3faranacb 06A3aHHOCTb cOoOWaTh O nuUax, NMoAMNajalwWmx nog Crepunmsauuio,
3a HecoobuieHne Takoln nHbopmauum Hanaranca wrpad. OUeHKM KonmyecTBa NPOBEfEHHbIX CTepUnmn3aLnii pasHATCA,
no oAHMM AaHHbIM — oT 300 go 400 Tbic. Yenosek, No gpyrum — ot 200 go 500 Tbic. Cm.: [Ken 2024:43].

" Mo3xe 3TM NPAKTUKU PacipOCTPaHWINCL Ha 3axBayeHHble TeppuUTopun APYrux cTpaH (B uyactHoctw, Hopserun).
23 wiona 1942 r. oOKKynupoBaHHaa Hemuamu Hopserva npuHAna oaMH M3 ABYX 3aKOHOB O cTepunu3auun B EBpone,
KOTopble Obiny BBeAEHbl HALMCTCKAMU pexxumamn. HOpBEXCKUIA 3aKOH Oblfl YaCTUYHO CMOAENMPOBAH MO HEMELKOMY
3aKOHY O MpefoTBPaLLEHUN POXKAEHUA NOTOMCTBA C HAaCeACTBEHHbIMM 3aboneBaHUAMN. HOpBeXCKMIA 3aKOH feliCTBOBan
caekabps 1942 r.no man 1945 r. v npegnonaran, 4to CTepuIvanns AomKHa NPOBOANTLCA UCKTIOUMTENbHO B €BreHNYECKIMX
uensx, T. e. ANA ynyylleHns YeloBeYeCKoro poga.

12 Hem.: “Tiergartenstral3e 4”; “T4". 1 ceHTaAbpa 1939 r. A. [UTnep noAnucan CeKPeTHbI aKT, NPefoCTaBAABLINA 3aWnTy
3afeicTBOBaHHbIM B T4 BpayaM, MeAUUMHCKOMY U afMUHWCTPATMBHOMY MepcoHany oT cyfebHOro npecniefoBaHus.
B 1941 . nox o6LecTBeHHbIM faBneHviem A. lntnep o6baBuUn 06 odpuLmManbHOM 3aKpbITK T4, HO Ha CaMOM Aiene NporpamMmma
NPOAOKUIA CBOE CyllecTBOBaHMe. T4 AeicTBOBaNa He TONIbKO B [epMaHMK, HO U Ha OKKYMUPOBAHHbIX TEPPUTOPUAX.
KepTBamu NporpamMmbl, Mo HEKOTOPbLIM AaHHbIM, cTanu 250 Tbic. YenoBek. Cm.: [Lieser, Sroka, Falkenstein, Endlich 2014:14].
3 ECnn He cunTaTb LWBENLAPCKNI KaHTOH Bo, B KOTOPOM 3aKOH O cTepunmnsauuy noasunca B 1928 r. (Ha ¢peagepanbHom
ypoBHe B LLBeliLapun Takoro 3akoHa He 6bifo).
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HOIPaBKY, COITIACHO KOTOPbIM IPUHYIMUTENbHOM
CTEepUIN3ALMM MOITIM IIOJBEPraTbCs HMCUXUYECKU
60/bHbBIE TMIa'.

B 1934 r. IlIBenysa npuH:AIa 3aKOH O CTEPUIN3A-
LN, a I03Ke, B 1944 1., 3akoH 0 KacTpayun. [IIBenb
IPUJIEP>KUBAIICh KOHLENIUY, YTO CTEPUIN3ALN
YMCTBEHHO OTCTa/IbIX 3HAYUTEIbHO CIKOHOMUT
OIOfKeTHBIE CPEJCTBA, @ TAKXKe II0CIOCOOCTBYeT
yIy4LIeHno pachl”. B paMkax 3akoHa O 4MCTOTe
pachl CTepUIM3ALUY HOJJIEKAIN Te, KTO IIPOSABILAN
«CTOVIKYI0O HECIOCOOHOCTb K 00yueHMIo», 0bmanan
BHEIIHOCTbIO, HE COOTBETCTBYIOLIEN IPU3HAHHBIM
CTaH/JapTaM IIBEJCKON HalluM, Y IPOSB/IAI aCOLU-
a/mbHOe nosefieHre. CTOUT OTMETHUTD, YTO IIPABO-
BbIe aKTbI IOJYePKIBA/IN, BO-TIEPBBIX, «JOOPOBOIb-
HOCTb» ITPOBEJIeHNs TaKUX Ollepaluii, a BO-BTOPBIX,
TOT (aKT, 4TO MIPUHYANTEIbHASA CTEPUIN3ALINA MO-
KeT MIMeTb MeCTO TOJIBKO B CTy4ae peabHOl Heo0-
xopumoctu. B 1976 1. npunyanTenbHas cTepuamnsa-
st ObUIa 3ampeneHa’s.

B Hopserum npaxkTuka CTepUIN3ALNUN IICUXU-
Yyecky OONIBbHBIX Havamach emje B 1920-x rogax, HO
CBOIO JIETA/IM3ALMI0 IIOTY4M/Ia TONIbKO B 1934 1., Kor-
fia CTOPTMHI IPUHAJ 3aKOH, PaspelIaonii CTepu-
NU3ALMI0 110 eBIeHNYECKMM, COLMAIbHBIM U Pa3yM-
HBIM CooOpakeHNsIM'. B cOOTBETCTBUM C 3aKOHOM,
CTepyuM3anys SO/DKHA Obla MPOBOAUTHCS JOOPO-
BOJIbHO B paMKaX HOPBEXXCKOJ COLMAIbHO IOJIN-
Ky, [IpuHymutenbHas crepuinsanys Oblia BO3-
MOYKHa TONBKO B CIIy4YasAX CEPbe3HON YMCTBEHHOI
OTCTA/IOCTM U XPOHMYECKUX HCUXMYECKUX 3abore-
BaHMiL. B 1977 I. 3aKOH O NPUHYOUTENIbHON CTEpPU-
nusanuy ObUI 3aMeHeH 3aKOHOM O HOOpPOBOIBHOI
CTepUIN3alNN.

Ounnangna M3HA4a/IbHO UCIIO/Ib30BATIA
HECKOJIbKO MIHOJ MEXaHNU3M — BOIIPOC CTepU/IM3ALIUN

¢burypupoBan B paMKax 3aKOHOJATeNbCTBA O Opa-
Ke. 3akoH 0 6pake 1929 r. BBe 3ampeT Ha 3aK/IO-
YeHMe Opaka B OTHOLIGHUM CIeAYIOIVX KaTeropuil
JIML: TIYXue, SMVWIENTHUKY, TICUXNYeCKM OONMbHBIE,
YMCTBEHHO OTCTajble ¥ OONbHBIE BEHEPUYECKUMU
3aboneBaHMsAMI. 3aKOH 1929 I. 3aMeHMT CTaphblii 3a-
KOH 1734 ., TpuHATHIN BO BpeMeHa, korja PuHiAH-
mus BXopwaa B cocras IlIBenym, B cOOTBETCTBUM
C KOTOPBIM 3aIpelannch Opaku Mexy 60/IbHBIMM
HacnencTBeHHo snmterncuein. B 1935 r. Ounnaugnus
HPVHsA 3aKOH 0 cTepummsanyy [Mattila 1999:341],
COIJIACHO KOTOPOMY YacTb I'PaXKJaH, IpeXJe Bce-
ro TICUXMYeCKV OO/NbHBIE, OABEPranach NPUHYAU-
TETbHOMY JIMIIEHNIO PEeHPOAYKTUBHBIX (PYHKIINIL.
OcTanbHBIM HOCKUTE/SIM HACIEACTBEHHBIX 3a00-
JIeBAHMII TPENIaragoch MPONTU CTEPUIM3ALUIO
nobposonpHO. B 1970 1. npaButensctBo PuHNAH-
fuy 0OBABUIO CTepUIM3anyio 6e3 cornacys nuia,
B OTHOILLIEHMY KOTOPOTO OHA JO/DKHA ObIIa IPOBO-
IUTbCS, HE3aKOHHOI'S,

VicnaHpus NpMHANTA 3aKOH O CTepUIU3ALN
B 1938 r. Crepunusanusa IpoBOAMUIACH B €BTeHU-
YeCKMX Le/lAX, KaK IPaBUIO, B OTHOLIGHWM JINII,
CYMTABIIMXCA CMaboyMHbIMKU. Omepanuy MOIIN
HPOBOANTBCA 63 cormacus, ecu ObUI COOTIOIEHbI
HeoOXOfIMMBbIe TIPollecCyanbHble TPeOOBaHNS.

Bce BpimeynomsHyTbie 3akoHsl ([Janmu, Vic-
nanpvu, Hopsernu, Ouunanpym u Isenyn) 60
OTMeHeHbI K cepepuHe 1970-x rogos. OgHaKo yxe
B 1990-x rogax mpouria BOJMHA >XYPHAIMCTCKUX
pacciefoBaHmil, KaCaBIIVXCA MPAKTUK TeX BPEMEH.
JKypHamuctamMu ObUIO YCTQHOB/IEHO, YTO OOJbliee
9YCIO CTEPUIM3ALNI OBIIO IPOBEIEHO HE3aKOHHO
(6es cormacusi). BiocnencrBun sxepTBaM ObUIN BbI-
IUIaYeHBl KOMIIEHCAINY, UCTpebOBaHHbIE B CyHe0-
HOM nopsiake”.

* Bnnotb go 1967 r. (Korga 3akoHOZATeNbCTBO O MPUHYAUTENIbHON CTepunmn3auum 6bi10 OTMEHEHO) CTepunusaumnm
noaBepriocb okono 11 TbiC. YeNTOBEK (CTATUCTMKLN TOTFO, CKOMbKO M3 HUX NOABEPrIOCh NPUHYAUTENbBHOW CTepunmn3auuy,
HeT). Cm.: [Drouard 1998:6371.

5 B 1921 r. wBencKkuin Prkcaar equHoOrnacHo nogaep»knsaet cosfaHune [ocyaapcTBEHHOMO MHCTUTYTa pacoBoi bronorum
(Statensinstitut for rasbiologi) B . Yncana. OH npopa6oTan ¢ 1922 no 1958 1., Korga MHCTUTYT 3aKPblIK, @ UCCIIe0BaTENbCKUI
otgen o6beanHUNM ¢ IHCTUTyTOM MegumunHckon reHeTukn (Institutionen for medicinsk genetik).

6 Crepunun3oBaHo 6bino 0Komo 63 ThiC. YenioBeK (90 % 13 HMX XKeHWKHbl). Cpean eBponenckmx rocyaapcTs 3T AaHHbIe
NPEBOCXOANT TONbKO HauuncTcKas fepmaHma. Cm.: [Drouard 1998:6391.

7.C 1934 no 1977 r. 6b1510 NPOBEAEHO MPUMEPHO 44 TbiC. NpoLeayp CTePUNM3aLmm, NX KONMYeCcTBO YBENNYNIIOCH BBOE
B Nepuno HemeL KON OKKynaumm: okono 210 ctepunusaunii B rog. Cm.: [Haave 2007:47].

'8 CornacHo nepBoOHayanbHO MPeACTAaBNEHHON CTaTUCTUKe, B 1970-x rogax 6bino npoBegeHo 1 460 cTepunvsauuii.
OpHako no3xe 3Ta undpa 6bina oNpPoBeprHyTa 1 MO COBPEMEHHbIM JaHHbIM OblIO CTEPUSIN30BAHO OKOMO 11 ThIC. YesioBek,
60nbluas YacTb M3 HUX — KeHWwmHbl. CM.: [Armstrong 1997:563].

% ITorom pencTBus 3TMX 3aKOHOB CTanu 170 TbiC. CTepUAN3aLmiA, 60/bLIan YacTb 13 KOTOPbIX Oblfla MpOoBeAeHa KeHLNHAM.
Cm.: [Eugenics and the welfare state ... 1996:2].
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5. BpI30BbI COBPEMEHHOI1 €BT€HUKHU

3ampeT eBreHN4ecKuX paKkTHK B TOM BUJIE, B KO-
TOPOM OHM IIPMMEHAINCH B HAMCTCKOV [epManuy,
a TakKe U1 rnocjue Bropoit MUpoBoIi BOJIHbI B PaMKax
HOMUTUK anapTensia, STHUIECKMX YUCTOK, a TaKXkKe
IPUHYINUTENbHONM CTEPUNN3ALNM, He OXBATbIBAETCS
COBPEMEHHBIMM aKTaMM O 3allUTe IIpaB yYenoBeKa
B OmomenuiyHe. B 4acTHOCTHM, He OXBaTbIBAaeTCA
3TOT 3ampeT U nonokeHuAMu KoHBeHIMM o mpa-
Bax uyesioBeKa u buomenuiyte (manee — Koupenumsa
Osbenno) 1997 r., paspabotannoii mop arupoit Cose-
Ta EBpOIBI U ABIAKIIENCA Ha CETOfHA €NHCTBEH-
HBIM MEXIYHApPOJIHbIM JOTOBOPOM, IIOJHOCTbIO
HOCBALIEHHBIM IIPaBaM 4elIoBeKa B OMOMeNVIIVIHE.
ITpn atom monoxenusa Konsenuun OBbeo MOTyT
OBITb MCII0/Ib30BaHbI EBpOMEIiCKMM CyZiOM IO IIpa-
BaM 4denoBeka (gamee — ECITY), c1. 29 sroit Kon-
BeHuuu Hagensger ECIIY pomonmHmTenbHOI Iopuc-
JVKIVell 1o ee mHTepuperauuy [KamiHudenko,
[Tonomapesa 2019:70].

Tak, IToctanosnenue ECIIY mo geny V.C. npo-
mue Cnosaxuu®, paccmorpenHoe B 2011 ., 3arparu-
BaJI0 NOCNIENCTBUA CTEPUIN3ALMN 110 STHUYECKUM
npudnHaM. B ocHOBe IpellefieHTa /1eXKajio Hapylle-
Hue cT. 3 1 8 KoHBeHI[MN O 3aliyTe IpaB YenoBeKa
1 OCHOBHBIX cB0607 (manee — EKITY), a uMeHHO OT-
CyTCTBME VH(POPMUPOBAHHOIO COINACKA IIOCTpa-
JaBIlell MALMEHTKM — STHUYECKON LIbITaHKM. Takoe
cormacue JO/DKHO 00ecredynBaThcs TaKKe B COOT-
BeTcTBUU O CT. 5 1 8 Kousennun OBbeno, cTopo-
Holt KoTopoit aBnsgercsa Cnosakus. Cyz yKasas, 4To
npaBuTenbcTBO CIOBaKMM IOPUANYECKU He Ipefio-
cTaBuI0 9 (eKTUBHBIX IPABOBBIX TAPaHTUIl /s
3aIUTbI PEIPOJYKTUBHOTO 3[J0POBbs KEHIIVH IIbl-
TaHCKOTO TIPOMUCXOXKICHVA U TaKUM 00pa3oM Hapy-
IIVJIO CBOE TO3UTVBHOE 06s3atenbcTBo mo EKITY.
ITpencrasnennsie ECIIY pmoxmajpl  MO3BOMMIN
IPEeIIONIOKUTD, YTO JTOKA/IbHbIE AKThI MEAMIIMHCKIX
yupexxaenuit Bocrounort CroBakmuy BbIfIEIAIOT «Ia-
LYIEHTOK IIbITAHCKOTO IIPOMCXOX[EHMA» B HEKYIO
0Cco0YyI0 TPYIITy BBUAY HETaTMBHOIO OTHOLIEHMSA K
BBICOKOMY YPOBHIO POXK/Ia€MOCTH CPefiy KOMIIAKTHO
IpOXXMBAIIMX TaM Ibirad. Ha ocHoBe msydenus:
3anuceii B ucropuu 6one3nu 3assutenpauisl ECITY
CHenan BbIBOJ 00 OIpefie/leHHOM oOpase MbIIIIe-
HMA MEAMIVMHCKUX PabOTHUKOB, HAIPaBIeHHOM

Ha IpeHeOpeXXUTeTbHOEe OTHOLIEHNE K 9TON KaTero-
pUM TIALMEHTOB, YTO B OTCYTCTBUE CIeL(IYecKux
HPeAIICaHNIT 06 OCTOPOXKHOCTI CO CTOPOHBI TOCY-
flapCTBa MPUBENO K HAPYIIEHVAM IPY MOMyYeHUN
MHPOPMUPOBAHHOIO COIIACKA TAKOil INaLVIEHTKN
Ha CTePWIN3ALNIO, BK/IKYasA OTCYTCTBUE HOPM, 00e-
CIIeYMBAKONIMX ee aKTUBHOE ydacTye B Ipolecce
IPMHATHA PelIeHNs 0 TAKOM BMeIlaTe/lbCTBe.

B mpyrom Iloctanosnenun mno peny A.K. v
Latvia®, BbiHeceHHOM 24 ceHTs16ps 2014 1., paccMa-
TPUBAJICA BOIIPOC O COOTBETCTBUY NATBUIICKOTO 3a-
KOHOJIATeNIbCTBA, PeITTaMeHTHPYIOLIero JeiicTBuA
Bpaya II0 IPOBEJEHNIO IIPeHaTaIbHOTO 06C/IeoBa-
HMA (CKPUHMHTOBOTO TEeCTMPOBAHMA) Ha IpefMeT
Ha/IM4MA PUCKA TAKMX 3a00/eBaHMIl, KaK CUHAPOM
HayHa, monoxxenusam ct. § EKITY.

3agBUTENbHNIIA YTBEpP)KZa/la, YTO HECMOTPS
Ha ee Bo3pacT (40 jeT) M3-3a Xa/naTHOCTU ee TH-
HEKOJIOTa eil ObIO OTKa3aHO B HOCTYIIE K Ba>KHOI
MEJMIVIHCKONl MHPOpManum o HeoOXOAUMOCTI
HpOBefleHNsA JOPOTOBOI0 CKPUHMHIOBOTO TeCTa, KO-
TOPBIil B 0043aTeIbHOM NOPsAZIKe IIPOBOAUTCS BCEM
OepeMeHHBIM cTapiie 36 yeT. V3-3a oTcyTCTBMA
MHPOPMALMY O COCTOAHMY IUIOfA OHA He Cfeana
abopt u poxmna foub ¢ cuHppomoM [layna. Hanu-
OHaJIbHBIE CYIbl He HAIIM OCHOBAHMUII [UIA Y[OB-
JIETBOPEHUA ee MCKa K OOJbHMIIE, 1 3aABUTENbHNUIIA
ObL/ BBIHY)XeHa oOparuthbcs ¢ xanoboit B ECITY.
OX1panochp, 4TO N0 CTAHET NpelefiecHTOM B BO-
Ipoce, CBA3aHHOM C IIpepbIBaHMeM 6epeMeHHOCTI
IO TIPMYMHE COCTOSIHNUA 3[0POBbsI OyAyILero pedeH-
Ka. boree Toro, 4To /€710 MOITIO OBI CTaTh OCHOBAHN-
eM I IPU3HAHNA B KadecTBe QyHJaMeHTalbHOTO
IpaBa Ye/0BeKa IIpaBa Ha BBIOOP OTHOCUTENBHO CO-
XpaHeHVA WIN TIpepbiBaHNA OepeMeHHOCTU BBUIY
BBIAB/ICHHBIX OTKIOHEHMII Y IJIOfja Ha 3Tarie Ipef-
ponosoro ob6cnenoBanus [TopkyHosa, Illepbakosa
2020:60]. Opnako CrpacOyprckumit Cyy muib KOH-
ctatuposan Hapyuenue Jlatueit ct. 8 EKITY B ot-
HOIIEHNUM IIPOLIeCCYa/lbHBIX TPeOOBAaHMII M TOTO,
KaK y4MTBIBAIMCD CYIIECTBYOINE 00CTOATEbCTBA
IO JieTy, BK/II0Yas CPOKM IPEeHATalIbHOTO 00Ceno-
BaHUA U OTCYTCTBUA B Jleflie MEAMIIVHCKOI KapThl.

[laHHbBIE Jema J[IeMOHCTPUPYIOT pOCTa 4uC-
nma cnydaes B ECIIY, B KOTOpBIX HanM4ecTBYIOT
TIOTPaHNYHbIe BOIIPOCHI, CBA3aHHbIE C BMeIIaTe/lb-
CTBOM B JIMYHYIO J>KU3Hb, 3[JOPOBbEM, MEVIN-
HOJI, PeNpoAyKLMeN 4eloBeKa U €BreHUKON. XOoTA

2 MocTaHoBneHve ECMY ot 8 HoA6ps 2011 . eno V.C. (V.C.) npomue Cnogakuu (Manoba N° 18968/07) (6biBLuas YeTBepTasn
Cekuwus). - NMpunoxexue K bronneteHio ECMY «/36paHHble noctaHoBneHusA EC. CneymanbHbIn BbiMyck». 2012, N 2.
2! MocTaHosneHune ECMNY ot 24 ceHtabpsa 2014 r. leno AHuma KpyamaHe npomus Jlameuu (A.K. v. Latvia). — ECHR 2014-II.

No. 33011/08 (dec.).
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HesACHO, NOJIAJAIOT /I 3T CIy4alu IHOf, 3aIpeT eB-
TeHNYECKUX IPAKTUK B COOTBETCTBMM C XapTuen
EC, oM MII0CTpUPYIOT CBA3b MEXY 4€CTHOCTBIO,
OCO3HaHHBIM COITIACHEM M 3aIIPETOM €BIeHIYECKUX
npaktuk. O6a cydas pogHUT Xa/TATHOCTb MEIVKOB
¥l HYL OfIVIH M3 HMX He OTHOCUTCS K ITyOIMYHOI, CU-
CTeMHOJI U Ile/IeHallpaB/IeHHON TpakTuKe. B 06oux
CITy4asx 3aABUTETbHNIIBI ObIIN YIEM/IEHBI B PEIIPO-
IYKTMBHBIX IIpaBax, HO B fiene A.K. v. Latvia npu-
CYTCTBYET TaK)Ke yllleM/IeHle IIpaBa 3HaTh O Pe3Yilb-
TaTaX CBOEro I'eHeTNYeCKOro TeCTUPOBAHNUA.

Kpome Toro, coBpeMeHHble NpOsABIEHM, CBA-
3aHHbIE C 3aHATYIEM €BI€HMKOI, B 11€/IOM He HOCAT
CHCTEMHOTO XapaKTepa 1 He COCTAB/IAIT YacTb ro-
CY[APCTBEHHON IMOMUTHUKM, XOTS HE COBCEM SCHO,
MOTYT /I IIOJ OIIpefie/ieHNe €BIeHUKM IOfIajaTh
MAaccoBble T€HEeTMYecKue CKpUMHMHIU B VIcmanpun
U OCTOHMM [/ Lieiefl yyeTa Hac/efCTBEHHBIX 3a-
6oneBanmit. OcTaeTcs OTKPBITBIM BOIPOC, ABJIACTCA
NI €BTEHNYECKOI IIPAKTHKON IeHeTn4ecKas MOJM-
¢buKanyuAa Ha OCHOBE JOHOPCTBA MUTOXOHZPUIL IIPK
aKcTpakopropanbHoM omtogoTBopenun  (9KO),
KOTOpO€e I103BOJIAeT IIpecedb Iepefjady psja reHe-
TUYeCKUX 3a00/IeBaHMII [0 MATEPUHCKON JIVMHWM.
[Tormyyaetcs, 4T0 peOeHOK MOABACTCA HA CBET IPK
y4acTUM TPeTbero popuTens (Haclemys Ipy 3TOM
TOJIbKO JIBa T€HOTHIIA — OTIIA U1 MaTepn). Takue mpo-
Leflyphl y>Ke IPOBOJATCSA Ha 3aKOHHOM OCHOBAHUU
B bputannmy, Ipenym, Mekcuke 1 Ha Ykpanse [Top-
KyHOBa, [llep6akosa 2020:73].

Jpyrum npuMepoM HEOZHO3HAYHON IPAKTUKM,
yMeB1Iell OO/bIIOI 001eCTBEHHBIN PE30HAHC, MO-
XKeT CTYXWUTh CIy4ail kuraiickoro npodeccopa Xa
[I3auKys, ocymecrtsupiuero B 2018 r. BMeraTenn-
CTBO B T€HOTHII O/IM3HEI[0B Ha 9MOPUOHA/IBHOI CTa-
IuK C Lenbio ero «ymydmenus» [Cyranoski 2019],
a UMEHHO PeJaKTMPOBAHNUA MX TeHOMaA I IpHo6-
peTeHusA pesucreHTHOCTH K Bupycy BUY. JsBect-
HO, YTO MCTOPMA IeYaJbHO 3aKOHUM/IACH [IA JIC-
C/IefioBaTeA, OHAKO HIYETO He VI3BECTHO O CyAbOe
U 3[I0POBbe MOABUBLINXCA Ha CBET feTell. B manHOM

KOHTEKCTe YMECTHO BCIIOMHUTDb BbIJAIOIINECs JC-
ClIefloBaHMsA POCCUIICKMX YYeHBIX, B YacTHOCTH,
fokTopa 6momormyecknx Hayk [I.B. Pebpukosa®,
a TaK’Ke BBI3bIBAIOIIE AKTVBHBIE IICKYCCUY 1 TaKe
HPOTECTBI CPeIM POCCUIICKOTO ¥ MEX[YHapOIHOTO
SKCIIEPTHOTO COOOIIeCTBA B YacTM COOTBETCTBIA
OMOMEIMIIVHCKOI 3TUKe JOCTVDKEHUII 10 MCIIpaB-
JIEHNIO TeHa (HampuMep, TYTOYXOCTI) B 9MOpMOHe.
C ToukM 3peHMsA OMOITMKY, HA JAHHBI/I MOMEHT
CUMTAETCS, YTO BHECEHNE TeHeTHYeCKMX M3MeHe-
HWIl JJIs pelleHnsl MeAMIMHCKON Hpo61eMbl BO3-
MO>XHO TOTIbKO «B OTCYTCTBME JPYTUX IIPMeM/IeMbIX
aJIbTePHATHB» .

O4eBMUIHO, YTO 3aHATHE €BIEHNKOI HAIPAMYIO
3aTparuBaeT MHTEpechl OyAyLIMX MOKOJEHWII, OX-
PaHATb KOTOpbIe NPU3BIBAET PAJ TaKMX MeX/yHa-
POIHBIX JOKYMEHTOB B cepe IIpaB yeoBeka B 61o-
MeJUIVHe VI TeHeTHKe, Kak Bceobmias feknapanys
IOHECKO o 6moatuke n npasax denoBeka 2005 T.
u KonBenuus OBbeno. byaymne nokonenns He 06-
Naflal0T CyOBEKTHOCTBIO, MOSTOMY pedb He WJeT
0 3alMTe MX NPaB, HO, UCXOMA U3 MHTEPECOB BCe-
TO 4eJIoBeYecTBa U ero OyAylero, He0OXoauMo py-
KOBOJCTBOBATbCA KpailHEN IPeJoCTOPOKHOCTDIO,
HOpasyMeBalolell 3alpeTbl BMeEIIATe/lbCTB, CBS-
3aHHBIX C I3MEHeHVeM 3apOJIbIIIeBOil TMHUY YeTIo-
BeKa J IPOYMMI 3aHATUAMM €BI€HUKOM, IMEIoIIN-
MM HeoOpaTuMble M HellpefiCKasdyeMble OC/IeCTBIA.

6. 3akTr0oueHMe

MO>XHO BBIEIUTD 1IEbI KOMIIJIEKC ITOTUTU-
KO-TIPaBOBBIX IIPUYMH COBPEMEHHOTO IIepexofia OT
IOPU/INIECKOTO NOOLIPeHM K IPaKTUYeCK! TIOTHO-
MY 3allpeTy eBreHNYeCKUX IIPAKTHK B eBPOIEeIICKOM
mpase. Bo-nepBbIX, 9TO KpUMMMHAIM3aLMA HeCKo-
PBIX €BreHMYeCKUX IPAKTUK mocie Bropoit Mupo-
BOJl BOJHBI KaK MEXJYHApPONHbIX IIPeCTYIICHUIL.
Bo-BTOpBIX, 5TO HEraTMBHDbIN OIBIT MX 3aKOHOJA-
TEeNIbHOTO BHEJpPeHMs B psfie CTPaH B IIe€pBOIl IO-
nosuHe XX B. B-TpeTbux, 3T0 HOBOE KadyecTBO

2 N1.B. PebpukoB — pokTOop Oumonornuyeckux Hayk, npodeccop, npodeccop PAH, cneuymanuct B obnactm metonos
MOJIEKYNAPHOM 61oNorum 1 reHHom unHxeHepuu. MNop ero HayuHbiM pykoBofcTBoM c 2003 r. MO HacTosllee Bpems
NPOBOAATCA UCCNefOBaHWA reHOMa U MUKPOOroMa YenoBeKa, Co3f4aHve 1 BHeApPeHNe NHHOBALMOHHbIX GUOTEXHONOMNIA
B 006nacTm MeOVLMHCKOW [MArHOCTWKKM, TEeHOTUMMPOBaHWUA, AeTeKUuUW W KoNMyecTBeHHoro onpepgenexdna MO,
naeHTdUKaLuMm 1 reHOMHOM perncTpaumm, pefakTMpoBaHMA FreHOMa U KNOHMPOBaHWA MiekonuTalwmx. Ha ocHose
co3aaHHbIX [1.B. Pe6bpukoBbiIM MeTOAOB pa3paboTaHbl, BHeAPEHbI B CEPUNHOE MPOU3BOACTBO W BbiBEAEHbl Ha PbIHOK
B PO 1 3a pybexom 6onee 200 Tect-cuctem ana AHK-gnarHoCTuKK, pag yHUKanbHbIX NprbopoB ANA MeOVLUHCKOWN
nabopaTopHoOW ANarHOCTUKM.

3 AnekceHko A. Ymo cmoum 3a 3aasneHuem pocculickoeo y4eH020 0 2eHemuy4eckoM pedakmuposaHuu 3mb6puoHos? URL:
https://www.forbes.ru/tehnologii/377645-chto-stoit-za-zayavleniem-rossiyskogo-uchenogo-o-geneticheskom-redaktiro-
vanii (gaTa obpalyeHua: 20.08.2024).
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COBPEMEHHOl €BIeHUKY IPU OTKPBITUYU HOBBIX TO-
PM3OHTOB II0 Ce/leKLMU JIIOfieil Ha OCHOBE COBpe-
MEHHBIX JTOCTIDKEHMII HayKu B cepe O1oMenyuu-
HBI U TEHETUKI.

HoBble BBI3OBbI €BreHMKU CIIOKHO IIOJAIOT-
CA perynMpoBaHMIO U 3a4aCTYI0 He OXBaTbIBAKOTCSA
KaKMM-/160 3alpeToM WIM IIPAaBOBBIM PpeTy/IN-
poBaHueM B 1emoM. OueBMIHON YIpo30il ABMIAET-
CA TO, YTO 3aHATHA €BIEHUKON B LIe/IAX CeeKLUN
JIOfielt, 4eMy CIIOCOOCTBYeT pa3BUTME HOBEJIINX
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3ALLUTA NPABA PEBEHKA

HA POOOC/IOBHYIO U NPUMEHEHUE
MEXAHU3MOB 3AMEHbI YXOOA
rocygAPCTBAMU - 4YJI1EHAMU
OPTAHU3ALUN NUCNAMCKOIO

COTPYOAHUYECTBA

BBEJEHWE. Coenacro Benckoti dexnapavuu u
npoepamme Oesicmeuti 1993 e., 6 x00e menOyHAPoo-
HO20 COMpYOHUUecmea 6 061acmu 3augumol U no-
OWPEeHUS NPAs Hesio6exa HeoOX00UMO UMembs 6 U0y
3HaueHUue HAYUOHATLHOLL U Pe2UOHAIbHOTL creyudu-
KU U pA3TUMHBIX UCIOPUHECKUX, KY/IbIYPHDIX U pe-
JIUSUO3HBIX 0cobeHHOcmell eocydapcme. IIpuHamote
100 deudoti Opeanu3auuu UCIAMCKO20 COMpyOHU-
uecmea (0anee — OVIC, Opeanuzayus) mexcoyHa-
POOHO-1PABOBbIe AKMbL 3aKPENIAION 83AUMOCEA3b
MeHOy 3ausUmoil U noouspeHuem npas 4enosexa u
OXPAHOLL COUUATLHBIX CUCTEM 20CYOAPCNE — HTIEHO8
Opeanusayuu. Llenv danHoli cmamvu — 6vLA8UMD
BNIUAHUE UCMOPUYECKUX, KYTbMYPHOIX U penueu-
03HbIX 0cobeHHocmeti eocyoapcme — uneHos OVC,
TIEHAUUX 6 OCHOBE «NPABA HA POOOCTIOBHYI0», 3a-
KpenneHHozo 6 peuieHusx oanHoti Opzanusayuu,
HA MeNOYHAPOOHYIO0 3ausumy npas pebenka u npu-
MeHeHUe MexXaHU3MOB 3amMeHbl yX00d 3a OermvbMu,
JIUUUEHHDIMU CeMeLIH020 OKPYHEeHUS, OAHHBIMU 20CY-
dapcmeamu.

MATEPUAIJIbI U METObI. Asmop npumersem
CUCTEMHDLTL U CPABHUMETbHDLIL MemO00 K UCCed06a-
HUI0 NOJIONEHUTI YHUBEPCATIbHbIX MeHOYHAPOOHO-
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npasosvix axmos, peuseruii OVMC u HayuoHanbHO20
3akoHodamenvcmea 2ocyoapcme-unenos Opeanusa-
yuu. I[Ipedmemom uccne008aHus ABNTIOMCS MeH0y-
HApoOHble omHoweHus 2ocyoapcme — uneros OVIC,
CBA3AHHbLE C 3U4UMOLL npasa pebenKa Ha PoO0C0s-
HYI0 U NpumMeHeHUeM MexXAHU3MO8 3ameHvl yx00a
3a O0emvMu, TUUEHHLIMU CeMELH020 OKPYHeHUS.
B pesynvmame uccnedo8anus ycmanoeneHo 6/us-
HUe HAUUOHATILHO20 U MeNOYHAPOOHO-NPABOBO2O
pezynuposanust 3ausumol poooCI08HOL pebeHka Ha
MonKosaHue u npumeHeHue yHUBEPCAIbHbIX HOPM O
3auqume u noowpeHuU NPas pebeHKa.

PE3YJIbTATBI MCCIIEQOBAHUA. Vcnamckoe
npaso 3axpensiem npasosvie OCHOBbL 3AU4UMDL
podocnosHoii peberka, no0 KOMopoi noHumaem-
S €20 NOCMOSHHAS NPABOBAS C6513b ¢ OUoM02UYe-
ckumu pooumensmu. Tocyoapcmea — unervr OVIC
NPUMEHSTION OOKMPUHATIDHYI0 KOHUEN LU0 «POOOC-
JI0BHOU» NPU NOMOULU HOPMAMUBHBIX MEPMUHOB
Cud” oy BN komopole  nepesodsmcs  HA
AHeNUTICKULL A3bIK NPU nomowsu nousmuti “lineage”,
“‘descent”, “filiation” u “parentage”. Iocyoapcmea -
unenvl OVIC yxasviearom Ha Heo0X00UMOCHb 3auiu-
Mot PoO0CTIOBHOLL pebeHKa 6 CBOUX MeNOYHAPOOHO-
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npasosvix NOZUUUAX, O00HAKO HEOOCMAMmMOo4HAS
KOOPOUHAUUS UX BHeUiHell NoTUMmuKku 6 cgepe 3a-
WMol npae pebeHka He N036075emM 20CY0APCMBEAM
appexmusHo 3auuuiams 0anHvle NOSULUL 8 MexH(-
OYHAPOOHDIX OPeAHUBAUUAX U OP2AHAX CUCTEMbL
OOH. Tepmun «npaso Ha PoOOCIOBHYIO», 3aKpe-
nnenHwvill 6 exnapayuu o npasax u 3abome o pe-
benke 6 ucname 1994 2. u npoexme [cudockoti Kow-
senyuu OVIC o npasax peberka, o3Hauaem npaso
HA NOCMOAHHYI0 NPA608yI C6:3b pebeHKa ¢ e2o
6uonoeuueckum omuom. JlanHoe npaso HeussecmHo
Konsenyuu o npasax pebenxa 1989 2. u He cosnaoa-
em No co0epHanur0 Hu ¢ OOHUM U3 3aKPenieHHbIX
6 Hell npas.

OBCYXIEHME U BBIBOJDI. 3aujumy poooc-
JI06HOTI pebeHKa criedyem cHumamy UCHopuUecKoll,
KYZIbMYpPHOUL U penueuo3Hoti 0CoOeHHOCMbIO He-
KomopowlLx, HO He 6cex eocyoapcme — uneros OVIC.
He cywecmsyem eounozo nooxoda x ummniemeH-
mayuu npasa peberka Ha pooocnosHyro. Ilosuyuu
eocyoapcme — uneros OVIC no eonpocam 3auumuol
podocnosHoll pebeHka 61UAIOM HA NPABO6Oe pezy-
JIUPOBAHUE MEXAHUZMOB 3aMeHbl YX00a 3a 0ermbMu,
BpPEMEHHO UMU NOCMOAHHO TUUEHHBIX CeMeliH020
oxkpysxcenus. Crnedyem pasnuuamv 20cy0apcmea,
donyckaroujue NOIHOe YCblHOBTIEHUEe, NPOCHIOe
YCbIHOBTIEHUE UL HECKONIbKO (POPM YCbIHOBTIEHUS,
a makxe 20cy0apcmea, 3anpeuiarnujue ycoiHoese-
Hue. [ocyoapcmea — unenvr OVIC npudepucusaromcs
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PA3NUUHDIX  MENOYHAPOOHO-NPABOBYIX — NO3ULULL
10 80MPOCAM MONKOBAHUS U NPUMEHEHUS YHUBED-
CATLHBIX HOPM MENOYHAPOOHO20 NPasa 0 3aujume
npasa pebenKa, HACKONILKO MO BO3MONHO, 3HAMD
c80UX podumerneii u NOIYy4amv ux 3a60my, a max-
JHe npasa pebeHKa, TUMEHHO20 CeMeLiH020 OKpYice-
Hust, Ha 3ameHy yxooa. ITockonvky nodxodvi eocy-
dapcme K monKo8aHuIo u NpUMeHeHUI NoJIoHeH Uil
YHUBEPCATIOHBIX MeNOYHAPOOHbIX 002080p06 0 3a-
wiume npas pebeHKd, KACAOUAUXCS UHCMUMyma
YCOIHOBTIEHUS, PASTIUMHDL, UX UMNTIEMEHMAUUIO CTle-
dyem cuumamo 0es10M, N0 Cyuecmsy OmHOCIULUM-
Cs1 K BHYMpeHHell KoMnemeHyuuy 20cy0apcmaa.

K/IIOYEBBIE CJIOBA: npasa uenosexa, npasa
pebenka, Opeanu3ayus UCTAMCKO20 COMpPYyOHUUe-
cmea, UCIamckoe npaeo, NPaso Ha PoooCTOBHY,
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Valeria V. Pchelintseva

THE EFFECT OF HUMAN RIGHTS IN SPACE

INTRODUCTION. According to the 1993 Vienna
Declaration and Programme of Action, during the in-
ternational cooperation in the field of protection and
promotion of human rights, national and regional
particularities and various historical, cultural and re-
ligious backgrounds of States should be taken into ac-
count. The international law acts adopted under the
auspices of the Organisation of Islamic Cooperation
(OIC, Organisation) enshrine the connection between
protection and promotion of the rights of the child and
the preservation of social systems of the Members of
the Organisation. The present article aims to discover
the effect of historical, cultural and religious back-
grounds of OIC Members underlying “the right of the
child to lineage”, as enshrined in the decisions of the
Organisation, on the international protection of the
rights of the child and application of mechanisms of
alternative care for children deprived of family envi-
ronment by these States.

MATERIALS AND METHODS. The article applies
the system and comparative method to universal in-
ternational legal acts, decisions of the OIC and na-
tional legislation of its Members. It focuses on legal
measures taken by OIC Members aiming at protection
of the right of the child to lineage and providing alter-
native care to children deprived of family environ-
ment. The research traces the impact of these measures
on interpretation and application of the universal hu-
man rights norms.

RESEARCH RESULTS. Islamic law provides for pro-
tection of lineage which is defined as a permanent le-
gal relationship between the child and his or her bio-
logical parents. The general doctrinal concept of
“lineage” is applied in national legislation of OIC
Members using the normative terms ‘=" and ‘652"
which are commonly translated as “lineage”, “descent”,
“filiation” or “parentage”. OIC Members refer to pro-
tection of lineage in their international legal positions
but lack coordination in assertion of their arguments
in international organisations and organs of the UN
system. The term “right to lineage”, as enshrined in the
1994 Declaration on the Rights and Care of the Child
in Islam and the 2020 Draft Jeddah OIC Convention

Moscow Journal of International Law - 4 - 2024

on the Rights of the Child, indicates the right of the
child to a permanent legal relationship of lineage to-
wards his or her biological father. The right to lineage
is unknown to the 1989 Convention on the Rights of
the Child and differs in its scope from any right en-
shrined in the Convention.

DISCUSSION AND CONCLUSIONS. Protection
of lineage should be regarded as a national and re-
gional particularity of certain, but not all, OIC Mem-
bers. No uniform approach to its implementation ex-
ists among OIC Members. Their standpoints with
regard to the protection of lineage affect the legal regu-
lation of the mechanisms of alternative care for chil-
dren deprived of family environment. One should dis-
tinguish States allowing full adoption, States allowing
simple adoption, States allowing several forms of
adoption and States prohibiting adoption. OIC Mem-
bers assert different international legal positions con-
cerning interpretation and application of universal
treaty norms governing the right of the child, as far as
possible, to know and be cared for by parents, as well
as the right of a child temporarily or permanently de-
prived of the family environment to special protection
and assistance. Given that the approach to interpreta-
tion and application of the provisions of universal
treaties on the rights of the child concerning adoption
differs from State to State, their implementation
should be considered a matter within domestic juris-
diction of States.

KEYWORDS: human rights, rights of the child, Or-
ganisation of Islamic Cooperation, Islamic law, right
to lineage, alternative care, adoption

FOR CITATION: Pchelintseva V.V. Protection of
the Right of the Child to Lineage and Application of
Alternative Care Mechanisms by the Members of the
Organisation of Islamic Cooperation. - Moscow
Journal of International Law. 2024. No. 4. P. 57-69.
DOI:  https://doi.org/10.24833/0869-0049-2024-4-
57-69
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1. Introduction

ccording to para 14 art. 1 of the 2008 Char-

ter of the OIC, the objectives of the Organi-

sation include protection and promotion of
human rights and fundamental freedoms, including
the rights of children, as well as the preservation of
Islamic family values'. The Article enshrines the con-
nection between protection and promotion of human
rights and preservation of the social systems of States,
the importance of which is outlined by Russian inter-
national law scholars [Kurs mezhdunarodnogo pra-
va... 1992:166]. The 2008 Charter of the OIC takes
into consideration the significance of national and re-
gional particularities and various historical, cultural
and religious backgrounds of States in accordance
with the 1993 Vienna Declaration and Programme of
Action®. The present article aims to discover the im-
pact of historical, cultural and religious backgrounds
of OIC Members underlying “the right of the child
to lineage”, as enshrined in the decisions of the Or-
ganisation, on protection of the rights of the child and
application of mechanisms of alternative care for chil-
dren deprived of family environment.

The article applies comparative method to uni-
versal international legal acts, decisions of the OIC
and national legislation of its Members. It focuses on
the provisions concerning protection of the child’s
lineage and their correlation with the universal hu-
man rights norms. Section 2 of the Article defines the
notion of lineage in Islamic legal doctrine, compares
it to the normative terms applied in the national leg-
islation of OIC Members, and establishes the con-
nection between the protection of lineage and the
prohibition of adoption. Section 3 analyses the uni-
versal treaty norms governing legal relationship be-
tween the child and his or her parents and alternative
care for children deprived of family environment as
interpreted and applied by OIC Members. Section 4
compares the scope of the right to lineage enshrined

in the decisions of the OIC with the scope of the
rights of the child provided for in the 1989 Conven-
tion on the Rights of the Child. Section 5 analyses
the national legislation of OIC Members and classi-
fies their approaches to the right to lineage and the
prohibition of adoption.

2. Notion of Lineage in Islamic Law

The Islamic legal term “lineage” (=) refers to
the relationship of affiliation that connects an indi-
vidual to his or her ancestors, as well as the attach-
ment of a child to his or her parents [Aissaoui et al.
2024:126; Sabreen 2013:21]. It also designates a fun-
damental principle organising the Arab society ac-
cording to which “genealogy provides the historical
validation of kinship and all that it involves” [The
Encyclopaedia of Islam 1993:967]. Islamic law rec-
ognises only the lineage of children born to a mother
lawfully married to a father, while direct recognition
(D14 of a child born out of wedlock may result in
the legal status of a biological child [Rohe 2019:115;
Yassari 2015:937, 939]. Without direct recognition by
the father, a child shall not inherit from him [Baderin
2001:299-300]. Nowadays, most States applying Sha-
ria law to personal status follow the same approach
[Rohe 2019:247].

Among OIC Members, Saudi Arabia’ and the
State of Bahrain* apply the Arabic term “lineage”
(<) to the legal relationship between the child and
his or her parents and the term “filiation” (3.5%) to the
legal relationship of paternity. Article 99 of the Fam-
ily Code of the Union of the Comoros of 2005 (Fam-
ily Code of the Comoros) defines filiation as “attrib-
uting the child to the parentage of his father™. Some
other States use the Arabic term “®5%” in the same
meaning as “= and vice versa. According to art.
142 of the Family Code of the Kingdom of Morocco
of 2004 as modified in 2010 and 2016 (Family Code
of Morocco), “parental filiation results from the birth
of a child to his or her parents™. Article 150 of the

' OIC: Charter of the Organisation of Islamic Cooperation done at the city of Dakar (Republic of Senegal) on March 14,
2008. URL: https://ww1.0ic-oci.org/english/charter/OlC%20Charter-new-en.pdf (accessed date: 09.08.2024).

2 UN: Vienna Declaration and Programme of Action URL: https://www.ohchr.org/en/instruments-mechanisms/instru-
ments/vienna-declaration-and-programme-action (accessed date: 09.08.2024).

3 Government of Saudi Arabia: Law of Personal Status of the Kingdom of Saudi Arabia Promulgated by the Royal De-
cree No. M/73 of March 9, 2022 (in Arabic). URL: https://laws.boe.gov.sa/BoeLaws/Laws/Viewer/f4a877fb-bd67-4f87-92c4-
2e5900d38387?lawld=4d72d829-947b-45d5-b9b5-ae5800d6bac2 (accessed date: 08.09.2024).

4 Ministry of Legal Affairs of Bahrain: Law No. 19 of July 19, 2017, with Respect to the Promulgation of the Family Law. URL:
https://www.mola.gov.bh/MediaManager/Media/Documents/Laws/Batch3/L1917.pdf (accessed date: 06.08.2024).

> Droit Afrique: Loi du 3 juin 2005 portant Code de la famille. URL: https://www.droit-afrique.com/upload/doc/comores/
Comores-Code-2005-de-la-famille.pdf (accessed date: 05.08.2024).

¢ Officiele du Bulletin Officiel du Royaume du Maroc datant 6 octobre 2005. P. 683.
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Act defines “paternal filiation” (<=ll) as legal rela-
tionship uniting the father and his child and trans-
ferring from the father to his descendants. The Fam-
ily Code of Morocco uses the term “filiation towards

the mother” (?m . Z’J"‘*j‘) in art. 147 but does not
define it. The Family Code of the Federal Republic of
Senegal of 1972, as modified in 1999 (Family Code of
Senegal), distinguishes “maternal” and “paternal fili-
ation” (la filiation maternelle; la filiation paternelle)’.
The Family Code of the People’s Democratic Repub-
lic of Algeria of 1984* (Family Code of Algeria) does
not define the term “filiation” and, therefore, by vir-
tue of art. 222 of the Code, jurists rely on the provi-
sions of Sharia law governing its interpretation and
application [Aissaoui et al. 2024:127].

As Dr. ].J.A. Nasir describes it, the establishment
of parentage is one of the most important rights ema-
nating from marriage [The Islamic Law... 2009:145].
It creates a set of rights and duties, including the right
to fosterage, custody, maintenance, guardianship,
and inheritance [Assim, Sloth-Nielsen 2017:327; The
Islamic law... 1990:167; Sabreen 2013:21]. According
to art. 99 of the Family Code of the Comoros “filia-
tion serves as the basis of inheritance rights and pro-
duces obstacles for the marriage as well as rights and
duties of the father, the mother and the child”. At the
same time, no legal paternity exists between a father
and his unlawfully born child [Ibrahim 1979:163].
According to art. 148 of the Family Code of Morocco
and art. 100 of the Family Code of the Comoros, the
birth of a child in an unlawful marriage does not
produce any effects of lawful parental filiation with
regard to the father.

According to Islamic legal doctrine, a child’s lin-
eage is established through marriage, acknowledge-
ment, or evidence. [The Islamic Law... 2009:145-
146]. According to art. 67 of the 2022 Law of Personal
Status of the Kingdom of Saudi Arabia, paternal
lineage is established through birth in a lawful mar-
riage, acknowledgement or evidence while maternal
lineage is established through the fact of birth. Na-
tional legislation of OIC Members enshrines similar
circumstances for the establishment of the child’s
filiation. Article 152 of the Family Code of Morocco

and art. 1158, 1161 and 1164 of the 1928 Civil Code
of the Islamic Republic of Iran’ name conjugal rela-
tions, recognition by the father and erroneous sexual
relationship as circumstances upon which parental-
filiation (parentage) is established. According to art.
86 of the Law of the State of Qatar no. 22 promul-
gating the Family Law as of June 29, 2006, parentage
(==il) shall be established by the existence of a
conjugal relationship, admission or testimony'. As
enshrined in art. 40 of the Family Code of Algeria,
filiation is established upon lawful marriage, recog-
nition of paternity and evidence. The above analy-
sis demonstrates that “lineage” is a general doctrinal
concept applied in national legislation of certain
OIC Members using the normative terms “=" and
“85%” which are commonly translated as “lineage”,
“descent®, “filiation” or “parentage®

Adoption (<), which was widespread among
the Arabs before Islam, is prohibited by virtue of
verses 4 and 5 of surah “Al-Ahzab” of the Quran [As-
sim, Sloth-Nielsen 2017:326-327; The Islamic law...
1990:166]. According to verse 4 of the Surah, “Allah
does not... regard your adopted children as your real
children. These are only your baseless assertions”
Verse 5 of the Surah declares “Let your adopted chil-
dren keep their family names. That is more just in
the sight of Allah” The prohibition of adoption ap-
plies to children of unknown parentage and orphans
[Aissaoui et al. 2024129; Afrat 2013:302]. Islamic
law scholars draw connection between the protec-
tion of lineage and prohibition of adoption under the
provisions of Sharia law [Religious Dimensions...
1996:19].

Instead of adoption, Islamic law provides for
a system of guardianship known as kafalah (4ll<)
which is considered a form of religious duty and an
act of piety on behalf of a Muslim [Baderin 2001:300;
Ishaque 2008:401]. The legal term “kafalah” origi-
nates from Islamic law of obligations and applies to
a contract by which a person undertakes certain ob-
ligations in favour of another person provided that
the latter has a material or moral interest in such un-
dertaking [Assim, Sloth-Nielsen 2017:329]. Accord-
ing to the definitions given in the national acts of the

7 Ministére de la Justice de la République du Sénégal: Loi n°72-61 du 12 juin 1972, telle que modifiée en dernier lieu par la
Loi n°99-82 du 3 septembre 1999. URL: https://justice.sec.gouv.sn/publications/textes/droit-civil-et-procedure-civile/droit-

de-la-famille/ (accessed date: 05.08.2024).

& Journal Offiiciel de la République Algérienne du 12 juin 1984.P.614.
° The Civil Code of the Islamic Republic of Iran adopted on May 23, 1928. URL: https://www.refworld.org/legal/legislation/

natlegbod/1928/en/102142 (accessed date: 08.09.2024).

10 Official Journal of the State of Qatar as of June 30th, 2006. P. 53.
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Kingdom of Morocco'' and the People’s Democratic
Republic of Algeria'?, in family law the term denotes
the voluntary commitment to protect, educate and
maintain an abandoned child in the same way as a
father would do for his son. No filiation arises from
the establishment of kafalah. Islam prohibits consid-
ering children under guardianship as the actual chil-
dren of their guardians or attributing them by name
or otherwise to the lineage of the guardian [Aissaoui
et al. 2024:129; Ishaque 2008:400]. The child under
guardianship may not be denied the right to know
his or her lineage or biological parents as well as the
choice to maintain a relationship with them [Afrat
2013:302; Ishaque 2008:401]. Islamic law does not
put restrictions upon marriages between the child
under guardianship and biological children of the
guardian [Ishaque 2008:402]. As shown by U.M. As-
sim and J. Sloth-Nielsen, the legal status of kafalah
children differs from that of children in other uni-
versally recognised forms of alternative care [Assim,
Sloth-Nielsen 2017:331-336].

Thus, Islamic law provides for protection of lin-
eage as a permanent legal relationship between the
child and his or her biological parents established
upon factual circumstances recognised by law. The
establishment of lineage results in a set of rights and
duties on behalf of biological parents and the child.
The prohibition of adoption and legal regulation of
alternative care for children deprived of family envi-
ronment in Islamic law aim at protecting the lineage
of the child.

3. International Law Norms Governing
Protection of the Rights of the Child
by the Members of the Organisation

of Islamic Cooperation

Universal and Regional treaties on protection of
the rights of the child enshrine the concept of adop-
tion implying the formation of a permanent legal
relationship between the adoptive parents and the
child. According to art. 3 of the 1993 Convention on
Protection of Children and Co-operation in Respect
of Intercountry Adoption, the treaty “covers only
adoptions which create a permanent parent-child re-
lationship™?. Thirteen OIC Members are parties to
the Convention. By virtue of art. 1 of the 1984 Inter-
American Convention on Conflict of Laws Concern-
ing the Adoption of Minors the Treaty “shall apply
to ... institutions that confer on the adoptee a legally
established filiation™*. The European conventions
on the adoption of children of April 24, 1967%, and
November 27, 2008, define the scope of their ap-
plication rationae materiae as “legal institutions of
adoption which create a permanent child parent re-
lationship” and specify that upon adoption the legal
relationship between the child and his or her father,
mother and family of origin shall terminate'.

Universal international law acts recognise the Is-
lamic legal institution of kafalah. According to the
Preamble of the 1986 Declaration on Social and Legal
Principles Relating to the Protection and Welfare of
Children, with special reference to foster placement

" Dahir n. 1-02-172 du 1°rabii Il 1423 (13 juin 2002) portant promulgation de la loi n. 15-01 relative a la prise en charge
(la kafala) des enfants abandonnés. Edition de Traduction Officielle du Bulletin Officiel du Royaume du Maroc datant de

5 septembre 2002. P. 914.
2 Art. 116 of the Family Code of Algeria.

* Hague Conference on Private International Law. URL: https://www.hcch.net/en/instruments/conventions/full-

text/?cid=70 (accessed date: 12.07.2024).

* Organisation of American States. URL: https://www.oas.org/juridico/english/treaties/b-48.html (accessed date:

12.07.2024).

> Council of Europe: European Convention on the Adoption of Children of April 24, 1967. URL: https://www.coe.int/en/
web/conventions/full-list?module=treaty-detail&treatynum=058 (accessed date: 12.07.2024).

16 Council of Europe: European Convention on the Adoption of Children (revised) of November 27, 2008. URL: https://www.
coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=202 (accessed date: 12.07.2024).

7 Article 10 of the 1967 European Convention on the Adoption of Children and art. 11 of the 2008 European Convention

on the Adoption of Children (revised).
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and adoption nationally and internationally, kafalah
is an institute providing substitute care to children
who cannot be cared for by their own parents'®. Ar-
ticle 20 of the 1989 Convention on the Rights of the
Child defines kafalah as a form of alternative care for
a child temporarily or permanently deprived of his
or her family environment”. Article 3 of the 1996
Convention on Jurisdiction, Applicable Law, Rec-
ognition, Enforcement and Cooperation in Respect
of Parental Responsibility and Measures for the Pro-
tection of Children qualifies kafalah as a measure
directed to the protection of the person or property
of the child®. Among OIC Members, the Kingdom
of Saudi Arabia, the Republic of Mauritania, and the
Republic of Sudan, qualify kafalah as a form of adop-
tion according to art. 21 of the 1989 Convention on
the Rights of the Child in the reports submitted to
the Committee on the Rights of the Child (CRC).
The approach is inconsistent with the universal inter-
national law acts as they consider adoption and kaf-
alah as different forms of alternative care for children
deprived of their family environment.

The institution of kafalah is not recognised by
certain States not following Islamic legal tradition,
which in practice results in denial of access to the
territory of State for the purposes of kafalah chil-
drens reunification with their guardians [Assim,
Sloth-Nielsen 2017:339]. In 2013, however, the Ital-
ian Court of Cassation issued a decision according
to which completely excluding Italian citizens from
the range of subjects entitled to achieve reunification
with foreign children under kafalah would be incom-
patible with Italian constitutional values and interna-
tional law obligations. A. Marotta describes the deci-
sion of the Court as launching “a new judicial course,

'8 United Nations Digital
12.07.2024).

laying the foundations for both understanding and
accepting a different legal and cultural institution”
[Marotta 2016:201, 210].

All 57 OIC Members are parties to the 1989
Convention on the Rights of the Child. Undertak-
ing commitments enshrined in the Convention, 16
of them made reservations to art. 20 and 21 of the
Treaty excluding from the scope of their obligations
measures with regard to adoption®. The States’ res-
ervations fall into two groups, first being general
reservations to all provisions of the Convention in-
compatible with Sharia law”?, and second being res-
ervations to the above-mentioned articles in particu-
lar®. Some States, like the Kingdom of Morocco and
the People’s Democratic Republic of Algeria, made
neither reservations nor interpretative declarations
to the provisions of the Treaty concerning adoption
in spite of the prohibition of the legal institution by
their national legislation. Thus, OIC Members’ reser-
vations do not directly indicate their recognition or
prohibition of the institution of adoption.

The reservations made by OIC Members were
countered by objections, all of them on behalf of
European States. The practice of States” objections
is inconsistent. For instance, nine States objected to
the reservation made by the Islamic Republic of Iran
cited above while none objected to the reservation
of the Islamic Republic of Mauritania “to articles or
provisions which may be contrary to the beliefs and
values of Islam, the religion of the Mauritanian Peo-
ple and State”. The reservation receiving most objec-
tions was made by the Federative Republic of Soma-
lia. According to the reservation, the State “does not
consider itself bound by art. 14, 20, 21 of the above
stated Convention and any other provisions of the

Library. URL: https://digitallibrary.un.org/record/124232?In=en&v=pdf (accessed date:

' UN: Convention on the Rights of the Child. New York, 20 November 1989. URL: https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en (accessed date: 12.07.2024).

0 Hague Conference on Private International
text/?cid=70 (accessed date: 12.07.2024).

Law. URL: https://www.hcch.net/en/instruments/conventions/full-

21 UN: Convention on the Rights of the Child. New York, 20 November 1989.

Moscow Journal of International Law - 4 - 2024

22 E.g. according to the reservation made by the Islamic Republic of Iran upon ratification of the Convention, the State
reserves the right not to apply any provisions or articles of the Convention that are incompatible with Islamic Laws and the
international legislation in effect. See also the reservations made by Brunei Darussalam, the Islamic Republic of Mauritania,
the Islamic Republic of Pakistan (withdrawn), the Kingdom of Saudi Arabia, the Republic of Djibouti (withdrawn), the State
of Kuwait and the State of Qatar.

3 E.g.according to the reservation to article 21 made by the United Arab Emirates upon accession to the Convention, the
State, ‘given its commitment to the principles of Islamic law, ... does not permit the system of adoption, it has reservations
with respect to this article and does not deem it necessary to be bound by its provisions. See also the reservations made by
the Arab Republic of Egypt (withdrawn), the Federal Republic of Somalia, the Hashemite Kingdom of Jordan, the Republic
of Bangladesh, the Republic of Indonesia (withdrawn), the Sultanate of Oman (withdrawn) and the Syrian Arab Republic
(withdrawn).
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Convention contrary to the General Principles of
Islamic Sharia”. The objecting States qualify art. 14,
20 and 21 as the “essential element of the treaty”,
the reservations to which are incompatible with its
object and purpose. As K. Hashemi outlines, art. 21
excludes the States that do not recognise adoption
from its scope ratione personae [Hashemi 2007:219].
Thus, hardly could it be considered as an article non-
application of which would be incompatible with
the object and purpose of the treaty. Although some
States claim that art. 20 and 21 are “an essential ele-
ment of the treaty”, the OIC Members’ reservations
and arguments presented therein demonstrate the
absence of universal recognition of the obligatory
nature of the norms governing adoption enshrined
in these articles.

The OIC Members did not refer to protection of
lineage neither in their reservations, nor in their re-
sponses to the objections of other States. The com-
munication received by the UN Secretary General
from the Government of the Syrian Arab Republic
with regard to the objection by the Government of
the Federative Republic of Germany is an exception
in that it mentions the notion of lineage in the de-
scription of the forms of alternative care applied by
the State. According to the 1998 Periodic report of
the Hashemite Kingdom of Jordan submitted to the
CRC, “God abolished the system of adoption..., it
being more just and proper for people to be known
by their true lineages™*. According to the 1995 Initial
Report of the Libyan Arab Jamahiriya submitted to
the Committee, the Holy Quran prohibits adoption
because it is “a form of dishonesty used to assert false
claims of filiation™. As outlined in the 2003 Periodic
Report of the Republic of Yemen, adoption is prohib-
ited “to ensure that there is no confusion over kin-
ship and that the child, once adult, is not forbidden
from marrying whomsoever he or she is permitted
to marry, or does not, as may occur, marry a person

to whom marriage is not permitted”*. The legal po-
sitions cited demonstrate the connection between
protection of lineage and prohibition of adoption in
national legislation of OIC Members.

One should agree that Islamic law strongly influ-
ences the foreign policy of OIC Members notwith-
standing the lack of uniformity in application of its
provisions [Baderin 2001:266]. However, the reluc-
tance of States to enter into a comprehensive legal
discussion, as outlined by S.V. Chernichenko with
regard to the principle of non-intervention in mat-
ters which are essentially within the domestic juris-
diction of a State [Chernichenko 2021:71], is also
notable in cases concerning national and regional
particularities and historical, cultural and religious
backgrounds of States. OIC Members refer to protec-
tion of lineage in their international legal positions
but lack coordination in assertion of their arguments
with regard to protection of the rights of the child
under the auspices of the UN.

4. Right to Lineage in the Acts
of the Organisation of Islamic Cooperation

Neither the Dhaka Declaration of Human Rights
in Islam of 1983%, nor the Cairo Declaration of Hu-
man Rights in Islam of 1990% enshrine the notion of
lineage. Para 4 of the 1994 Declaration on the Rights
and Care of the Child in Islam is dedicated to “the
right to lineage” (Saill (A Gl According to the
Declaration, “Islam has given every child the inalien-
able right to a relationship of lineage to his or her
father and, therefore, Islam prohibits adoption be-
cause it deprives the child of this right”. The Declara-
tion enshrines the prohibition of adoption as a legal
consequence of protection of the right of the child
to lineage. S. Afrat describes the right to lineage as
a right that arises before the birth of the child, the
scope of which includes the right to be born from

24 Jordan. Periodic Reports of States Parties due in 1998 to the Committee on the Rights of the Child (CRC). Para 63.

% Libyan Arab Jamahiriya. Initial Reports of States Parties due in 1995 to the CRC. Para 92.

% Yemen. Third Periodic Report of States Parties due in 2003 to the CRC. Para 147.

7 0OIC: Resolution No. 3/14-Org The Adoption of the Draft Document on Human Rights in Islam adopted by the Fourteenth
Islamic Conference of Foreign Ministers held in Dhaka, Peoples Republic of Bangladesh, on 6-11 December 1983. URL:
https://ww1.0ic-oci.org/english/conf/fm/14/14%20icfm-org-en.htm#RESOLUTION%20N0.%203/14-ORG (accessed date:

26.07.2024).

2 0OIC: Annex to Resolution No. 49/19-P The Cairo Declaration on Human Rights in Islam adopted by Nineteenth Islamic
Conference of Foreign Ministers held in Cairo, Arab Republic of Egypt, on 31 July - 5 August 1990. URL: https://ww1.0ic-oci.
org/english/conf/fm/19/19%20icfm-political-en.htm (accessed date: 26.07.2024).

2 0OIC: Annex | to Resolution No. 16/7-C (IS) adopted by the Seventh Islamic Summit Conference held in Casablanca,
Kingdom of Morocco, on 13-15 December, 1994. URL: https://ww1.oic-oci.org/english/conf/is/7/7th-is-sum(cultural).
htm#RESOLUTION%20NO.16/7-C(IS) (accessed date: 26.07.2024).
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legally married parents [Afrat 2013:302]. S. Ishaque
outlines that responsibility towards future genera-
tions is a particularity of the concept of human rights
in Islam, which influences the interpretation and ap-
plication of the rights of the child [Ishaque 2008:397-
398]. Such interpretation, however, is not enshrined
in the decisions of the OIC concerning the right to
lineage.

The Covenant on the Rights of the Child in Islam
of 2004 does not enshrine the right to lineage, which
demonstrates lack of persistency in recognition of
this right by OIC Members®. In line with art. 8 the
1989 Convention on the Rights of the Child, art. 7 of
the Covenant confers upon State Parties the obliga-
tion to “safeguard the elements of the child’s identity,
including his or her ... family relations in accord-
ance with their domestic laws” According to para
3 of the Article, “the child of unknown descent or
who is generally assimilated to this status shall have
the right to guardianship and care but without adop-
tion”. The Arabic text of the Article applies the term
“—” instead of the English term “descent™. The
Covenant has not entered into force lacking the nec-
essary number of accessions.

According to the Independent Permanent Hu-
man Rights Commission, the Intergovernmental
Group of Experts is finalising the treaty entitled
Jeddah OIC Convention on the Rights of the Child
(Jeddah Convention)*. The scope of para “a” art.
7 of the 2020 draft of the Convention is similar to
the scope of art. 7 of the 1989 Convention on the
Rights of the Child, the only difference being that
the former enshrines the child’s “right to a de-
scent”*. The Arabic text of the Article uses the term
«edll (B2 Gl yohich suggests that the authors of
the Draft meant to apply the Islamic notion of lin-

eage as enshrined in the 1994 Declaration on the
Rights and Care of the Child in Islam*. The Article
stipulates that all children shall, from birth, have a
right to descent, whether they are born in or out of
wedlock. Article 8 of the Draft enshrines the right
of a child separated from his parents “to continue
links with them” and the right of the child deprived
of his or her family environment to the care of a
foster family. It does not mention the institution
of adoption.

Article 7 of the 1989 Convention on the Rights
of the Child enshrines the right of a child to a name
and the right, as far as possible, to know and be cared
for by his or her parents. According to para 1 art. 7
of the Convention, the child shall from birth have
the right to a name. Russian legal scholars define this
right as an absolute subjective right to have and to
use the name attributed at birth, to change it in cases
defined by law as well as to demand the termination
of unlawful use thereof [Korol’ 2007:31; Temnikova
2011:200; Shershen’ 2007:97]. Although the right is
vested in the child, the obligation to give a name is at-
tributed to his or her parents, adoptive parents, State
organs or medical or social organisations depend-
ing on the case [Temnikova 2011:200]. Legal schol-
ars consider the establishment of paternity a legal
ground for attribution of the name of the father (pat-
ronymic) to the child [Temnikova 2011:201-202].
The amendments to art. 58 of the 1995 Family Code
of the Russian Federation adopted in 2017 prohibit
using symbols other than letters as well as abusive
words and words defining rank, post or title in the
name of the child®”. The measure aims at ensuring the
child’s right to a decent name and preventing parents’
abuse of their obligation to give a name to the child
[Ruzakova 2017:88].

% Covenant on the Rights of the Child in Islam adopted by the Thirty Second Islamic Conference of Foreign Ministers
held in Sanaa, Republic of Yemen, on 28-30 June 2005. Independent Permanent Human Rights Commission (IPHRC). URL:
https://oic-iphrc.org/docs/en/legal_instruments/OIC_HRRIT/327425.pdf (accessed date: 26.07.2024).

31 IPHRC: p2Y! A Jikall (358 e, URL: https://oic-iphrc.org/ar/data/docs/legal_instruments/OIC_HRRIT/756174.pdf (ac-
cessed date: 26.07.2024).

32 OIC Holds Fourth Meeting to Discuss OIC Jeddah Convention on the Rights of the Child. OIC. URL: https://new.oic-oci.
org/SitePages/NewsDetail.aspx?ltem=5431 (accessed date: 06.12.2024).

3 0OIC: Annex I “OIC Convention on Human Rights” to Resolution No. 1/47-IPHRC on Matters Pertaining to the Work of the
OIC Independent Permanent Human Rights Commission adopted by the Forty Seventh Session of the Council of Foreign
Ministers of the Organization of Islamic Cooperation held in Niamey, Republic of Niger, on 27-28 November 2020. URL:
https://www.oic-oci.org/docdown/?docID=6638&refID=3255 (accessed date: 06.09.2024).

3 0OIC: Annex I “OIC Convention on Human Rights” to Resolution No. 1/47-IPHRC on Matters Pertaining to the Work of the
OIC Independent Permanent Human Rights Commission adopted by the Forty Seventh Session of the Council of Foreign
Ministers of the Organization of Islamic Cooperation held in Niamey, Republic of Niger, on 27-28 November 2020 (in Ara-
bic). URL: https://www.oic-oci.org/docdown/?docID=6615&reflID=3255 (accessed date: 06.09.2024).

% The Federal Law of May 1, 2017, No. 94-FZ ‘On Amending Article 58 of the Family Code of the Russian Federation and
Article 18 of the Federal Law on Acts of Civil Status — Legal Reference System “Consultant Plus” (accessed date: 05.08.2024).
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Research into Islamic legal doctrine demonstrates
the importance of giving a decent name to the child
in this legal tradition [Ishaque 2008:398]. The name
of the lineage forms a part of the child’s name and it
cannot be given to a child unless he or she is born
in a lawful marriage or acknowledged as a biological
child by the father [Ishaque 2008:399]. Article 7 of
the 2020 Cairo Declaration of the OIC on Human
Rights enshrines the child’s right to a name®, while
the 2004 Covenant on the Rights of the Child in Is-
lam and the 2020 Draft of the Jeddah Convention
proclaim the child’s “right to a good name”. However,
the exercise of the right to lineage results not only in
the right to be attributed the name of the lineage but
also in the right to fosterage, custody, maintenance,
guardianship, and inheritance. Although the right to
a name and the right to lineage are connected, their
scope and the legal consequences of their implemen-
tation differ significantly.

The right of the child to know his or her par-
ents before adulthood is considered a novelty of the
1989 Convention on the Rights of the Child [Bes-
son 2007:139]. The formula “as far as possible” lim-
its the scope of obligations of States with regard to
this right. Several States (the United Kingdom, the
Czech Republic, the Grand Duchy of Luxembourg
and the Republic of Poland) insisted on including the
formula into the Article in order to allow national
derogations from its provisions. They also supported
the broad interpretation of the term “parents”, which
in some cases applies to “social” or “legal” parents,
not “biological” ones [Besson 2007:143]. The right
to lineage as enshrined in the 1994 Declaration on
the Rights and Care of the Child in Islam implies
not only unqualified right of the child to know and
be cared for by his or her biological parents but also
the right to keep a permanent legal relationship with
them. In line with this approach, the 2004 Covenant
on the Rights of the Child in Islam does not restrict
the exercise of the child’s right to know his or her
parents. Article 7 of the 2020 Draft of the Jeddah
Convention contains the formula “to the extent pos-
sible” which limits the child’s right to know his or her
“parents, relatives and foster mother”.

The procedure of establishment of paternity is
considered a measure protecting the child’s right to
know and be cared for by his or her parents [Kra-
sitskaya 2011:110]. However, Russian legal scholars

express the position according to which the princi-
ple of primary consideration of the best interests of
the child limits the judicial enforcement of establish-
ment of paternity. As M.V. Antokol'skaya outlines,
“the considerations of biological paternity should not
so heavily prevail upon the social dimension of the
establishment of paternity” [Krasitskaya 2011:107].
This approach differs significantly from the stand-
point of the 1994 Declaration on the Rights and Care
of the Child in Islam and Islamic legal doctrine in
general as they assign primary importance to legal
and social relationship between the biological parent
and the child.

The secret of adoption restricts the right of the
child to know and be cared for by his or her parents.
In the Russian Federation, the secret of adoption may
be disclosed to the child or to third parties only upon
the consent of adoptive parents. Besides, the 1995
Family Code of the Russian Federation allows chang-
ing the name and the date of birth of an adopted
child, which is considered a measure protecting the
secret of adoption [Kornakova, Chigrina 2018:820].
The complex analysis of the Islamic legal doctrine
and national legislation of OIC Members allows con-
cluding that States applying Sharia law provisions to
personal status consider concealing any information
on the child’s origin and biological parents unaccep-
table as a violation of the right to know and be cared
for by the child’s parents and the right to lineage.

The above analysis demonstrates that the right to
lineage as enshrined in the decisions of the OIC is
unknown to the 1989 Convention on the Rights of
the Child as the main treaty aiming at codification
and progressive development of international law
norms in this area. At the same time, the right to lin-
eage differs significantly in its scope from the right to
a name and right, as far as possible, to know and be
cared for by the child’s parents which are enshrined
in the above-mentioned Treaty.

5. Right to Lineage in National Legislation
of the Members of the Organisation
of Islamic Cooperation

Research into national legal systems of OIC
Members demonstrates that their approaches to the
right to lineage and the institution of adoption dif-
fer. The laws of several OIC Members enshrine the

% ]PHRC: The Cairo Declaration of the Organization of Islamic Cooperation on Human Rights adopted by the Forty-Seventh
Council of Foreign Ministers of the Organization of Islamic Cooperation on 28 November 2020. URL: https://oic-iphrc.org/
ckfinder/userfiles/files/FINAL%200HRD%20CLEAN%20%20VERSION%2024_12_2020.pdf (accessed date: 30.07.2024).
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right of the child similar in its scope to the right to
lineage. According to art. 11 of the 2014 Child Law
of the Sultanate of Oman, “the child shall have the
right to be attributed to and be cared for by his or
her parents, and may not be attributed to other par-
ents”. According to art. 16 of the Federal Law of
the United Arab Emirates No. 3 of March 8, 2016,
on Child Rights, “taking in consideration applicable
law, the child shall have the right to meet his or her
natural parents and family and receive their care and
to maintain personal relationship and direct contact
with both of them™®. One should conclude that since
its proclamation under the auspices of the OIC in
1994, the right to lineage has not received wide rec-
ognition in the national legislation of the Members
of the Organisation.

As regards the institution of adoption, N. Yas-
sari divides Muslim jurisdictions in three groups,
first allowing adoption generally or to all confessions
except Muslims, second explicitly prohibiting adop-
tion, and third being silent on the issue in their statu-
tory law [Yassari 2015:944]. Among OIC Members,
one should distinguish States allowing full adop-
tion, States allowing simple adoption, States allow-
ing several forms of adoption and States prohibiting
adoption. Certain OIC Members consider adoption
the most preferable form of alternative care, like the
Kyrgyz Republic*’, the Republic of Turkmenistan®
and the Republic of Tajikistan*'. The national legisla-
tion of these Republics, as well as that of the Republic
of Azerbaijan, the Republic of Kazakhstan and the
Republic of Uzbekistan, considers adopted children
equal to biological children of the adoptive fam-
ily in legal status and terminates legal relationship
between the adoptive child and his or her biologi-
cal parents upon adoption. The other OIC Members
allowing full adoption are Malaysia, the Republic of

Cameroon, the Republic of Chad, the Republic of
Cote d’Ivoire, the Republic of Gabon, the Republic
of the Gambia, the Republic of Guinea, the Republic
of Guinea-Bissau, the Republic of Indonesia, the Re-
public of Lebanon, the Republic of Niger, the Federal
Republic of Nigeria, the Republic of Sierra Leone, the
Federal Republic of Somalia, the Republic of Suri-
name, the Republic of Togo, the Republic of Tiirkiye
and the Republic of Uganda. The Union of Comoros
recognises the institution of simple adoption. Arti-
cle 2 of the Family Code of the Comoros stipulates
that “the adopted child retains his or her rights in the
family of origin, including inheritance rights”.

The national legislation of the Federative Repub-
lic of Senegal, the Republic of Burkina-Faso and the
Republic of Mali enshrine two forms of adoption,
full adoption and limited adoption. Article 223 of
the Family Code of Senegal and art. 470 of the 1989
Code on the Individual and the Family of the Repub-
lic of Burkina-Faso* stipulate that “the adoption cre-
ates, by virtue of law, a relationship of filiation inde-
pendent of the origin of the child” According to art.
241 of the Family Code of Senegal, the full adoption
results in the change of filiation of the child who is at-
tributed to the adoptive family in all except prohibi-
tion on marriage. According to art. 247 of the Code,
in cases of limited adoption the child retains his or
her legal relationship with the biological family, in-
cluding inheritance rights. The 2011 Personal Status
and Family Code of the Republic of Mali* and the
2004 Civil Code of the Republic of Mozambique*,
distinguish two types of adoption as well. Article 34
of the former stipulates that adoption in the form
of filiation confers upon the child the name of the
adoptive parents, while adoption in the form of pro-
tection allows the child to retain his or her filiation.
The 1977 Civil Code of Afghanistan® and the 1992
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% Royal Decree No. 22/2014 of May 19, 2014, Promulgating the Child Law. - The Official E-Government Services Portal
of the Sultanate of Oman. URL: https://oman.om/docs/default-source/default-document-library/child-lawe08c75f29e-
404631be4b408bde1861e7.pdf?sfvrsn=5a3bbfdf_4 (accessed date: 05.08.2024).

% Government of the United Arab Emirates: Federal Law No. 3 of March 8, 2016 on Child Rights Law (Wadeema). URL:
https://uaelegislation.gov.ae/en/legislations/1176/download (accessed date: 05.08.2024).

% Para 5 of the Regulation Concerning the Procedure of Adoption by the Citizens of the Kyrgyz Republic and Foreign Citi-
zens adopted by the Decree of the Government of the Kyrgyz Republic No 733 of October 27, 2015.

40 Para 2 Article 106 of the Family Code of the Republic of Turkmenistan of January 10, 2012.

41 Para 1 Article 125 of the Family Code of the Republic of Tajikistan of November 13, 1998.

42 Zatu an VIl 13 du 16 novembre 1989 portant institution et application d'un code des personnes et de la famille du Bur-
kina Faso. URL: https://www.refworld.org/legal/legislation/natlegbod/1989/fr/103276 (accessed date: 05.08.2024).

4 Secrétariat Général du Gouvernement de la République du Mali: Loi No.°2011 — 087 du 30 Décembre 2011 portant Code
des personnes et de la famille. URL: https://sgg-mali.ml/codes/mali-code-2011-personnes-famille-2.pdf (accessed date:
05.08.2024).

4 Suplemento. Boletim da Republica de Mogambique de 8 de Dezembrio de 2004. P. 535.

4 FAOLEX: Republic of Afghanistan Ministry of Justice. Official Gazette No. 353 in 4 Volumes of January 5, 1977. Unof-
ficial Translation by Afghanistan Legal Education Project. URL: https://www.fao.org/faolex/results/details/en/c/LEX-
FAOC204715/ (accessed date: 05.08.2024).
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Personal Status Act of Yemen distinguish adoption
of the child of known lineage and the child of the
unknown lineage. According to art. 228 of the Civil
Code of Afghanistan, the former shall not have the
effects resulting from the proof of parentage, such
as alimony, custodial remuneration, inheritance and
prohibition of marriage.

Article 149 of the Family Code of Morocco de-
clares adoption legally void and producing no legal
effects of lawful parental filiation. According to art.
46 of the Family Code of Algeria, adoption is pro-
hibited by Sharia and the law. Article 4 of 1996 Child
Law of the Arab Republic of Egypt* and art. 80 of
the 2002 Family Code of the Republic of Djibouti*
prohibit adoption as well. According to art. 70 of the
2017 Family Law of the Kingdom of Bahrain, “pa-
ternal filiation may not be established through adop-
tion. Adoption does not produce legal effects of pa-
ternal filiation enshrined in Sharia law”. According to
the initial reports submitted to the CRC, the national
legislation of the Hashemite Kingdom of Jordan, the
Islamic Republic of Pakistan, the Republic of Iraq,
the Republic of Mauritania, the United Arab Emir-
ates, the Kingdom of Saudi Arabia, the Sultanate of
Oman, the State of Palestine, the State of Kuwait, and
the Republic of Yemen prohibits adoption.

The above analysis demonstrates that the ap-
proaches of the OIC Members to the right to lineage
and its legal effects vary significantly and only allows
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AKTYAJIbHbIE

MEXAOYHAPOAHO-TNPABOBDIE
BOMPOCblI MHCTUTYTA
AUMNOMATUYHECKOIO YBEXULLA

BBEIOEHWUE. Jicnonv3osanue nomewjeHuii ou-
NAOMAMUHECKUX Npeocmasumenvcme ¢ Uenbro
npedocmasneHuss 6 HUX ybexcuuya auyam, noosep-
2a10ULUMCS NPecrie008aHUI0 CO CHOPOHbL éacmei
eocyoapcmea npedbl6aHus no NOIUMUUECKUM MO-
Mueam, NPOCTEHUBAEMCI 6 NPAKMuKe PA3HbIX
CMpau Ha NPoMseHUU MHo2ux cmosnemuti. Tem He
MeHee UHCIUmMym OUunioMamu4eckozo yoexuusa
ocmaemcst OOHUM U3 OUCKYCCUOHHBIX U MAZIOU3y-
UeHHBLX B0NPOCO6 MeNOYHAPOOHO20 NPasa. Imo 06-
YCI0671eHO PAOOM NpuHuH. B nepsyio ouepedv obusee
MeHOYHAPOOHOe NPA60 UCXOOUM U3 Henpasomep-
HOCMU NpedocmasneHus yoexuw,a 6 3apyoeicHoix
opzanax eHeuHux cHouwenuii. Kpome mozo, omcym-
cmeue eOUHO00PA3US 6 NPABOBOTLi peeiameHMayuu
paccmMampueaemozo UHCIMUMyma Heus0enHo npu-
B00UM K PACXOHOEHUAM 6 NOSUUUAX 20CY0apCme 6
OMHOUEHUY OCHOBAHULI, NOPAOKA U CPOKOB Npedo-
cmasenenus ounnomamuyeckoeo ybexcuwsa. Heno-
C716006aMeNbHAS 6 C6A3U C IMUM NPAKMUKA 20CY-
0apcme cryHum ocHOBaHUuem O/ 803HUKHOBEHUS
NOMEHYUATLHBIX MEHOYHAPOOHIX CNOPOB, 4 MaK-
He cyuaes HAPYUIEHUS HeNpuKoCHO6EHHOCHU
Junnomamuueckux npeocmasumencme 20cyoap-
CMBoM npebbl6aHUs, 3710yNOMpedseHUss UMMYHU-
memamu U NPUSUNIESUAMU U BMEULAMENIbCMBA 60
BHympeHHUe 0efid CO CIMOPOHLL aKKPeOUmyulezo
eocyoapcmea. Hecmompss Ha Hanuuue 002080pHOI

70

6asvl, pezynupyioueli Nops00K NpPedoCmasIeHus
0anHozo 6uda ybexcuwsa, NPAKmMuka cmpau na-
MUHOAMEPUKAHCKO20 PeUOHA 6 PABHOLL creneHu
npomusopeuusa. B cmamve nposeden ananus ax-
MYanvHbLX MeNOYHAPOOHO-NPABOBLIX 60NPOCOS UH-
CMUMyma OUNIOMamu1eckozo yoeruuya, 6Km04as
€20 POt U MeCtno 6 Mex0yHAPOOHOM npase, a Mmak-
JHe 0coOeHHOCMU NPoUedypbl e20 NPpedocmasieHUs
kax 6 cmpanax Jlamurckoti Amepuxu, max u 6 20-
cyoapcmeax opyzux pezuoHos.

MATEPVIAJIbBI I METOMBI. IIposederue Ha-
CMOsAULe20 UCCTIE008AHUS OCYULeCMBANIOCH HA OC-
HOBe YHUBEPCATIbHBIX MeNOYHAPOOHBIX co2nauie-
HUTl, @ Makxe aKmos pezUOHANILHO20 Xapakmepa,
NPUMEHUMDBIX K UHCIUMYmMY OUNaoMarmu4eckozo
ybexcuwa. IIpu nodzomoske cmamvu asmop max-
e Oonupancs Ha pabomvi 6e0YULUX POCCULICKUX
U 3apy6excHbIX CNeyuanucmos 6 o6acmu mexioy-
HApooHoz0 npasa u ounnomamuu. Kpome mozo,
UCTOYHUKOM NOCTLYHUNU CYOeOHble pPeuleHUs, 6bi-
HeceHHble 6 pe3ynbimarme PaccMOMpeHUss Cnopos,
B03HUKUIUX 6 X00€ Peanu3auu paccMampusaemozo
uncmumyma. B pamkax pabomuol cpedu obuerayq-
HbIX U CNeUUATIbHBIX MEM0006 NOSHAHUS UCNOTb30-
8anUch credyroujue: OuaneKmu4ecKutli memoo, me-
MoobL aHAnu3a U cuHmesa, 0e0yKUUU U UHOYKUUL,
CPABHUMENLHO-NPABOBOLl U UCMOPUKO-NPAB06OT
Mermoobi.

MockoBcKmii KypHan mexayHapogHoro npasa - 4 - 2024



Vitaliya V. Tkacheva

THE EFFECT OF HUMAN RIGHTS IN SPACE

PE3YJIbTATBI MCCIEJOBAHMSA. B cmamve
nposedeH KOMNIEKCHbILI AHANU3 NPAB06OL OCHO-
8bl UHCMUMYmMa OUnIoMamu4eckozo ybexuua,
a makie paccmompena cneuuduxa pezuoHanbHo-
20 nooxooa cmpar Jlamumnckoti Amepuku K npasy
npedocmasneHus yoeruuya 6 nomMeuleHUsax ounso-
mamudeckux npeocmasumenvcme. Ocoboe 6HU-
MaHue yoeneHo NpakmuuecKum acneKxmam UHCmu-
myma OUNnOMAamu4eckoz0 Yyoexuuia, 6KI04as
UMEIOUAYIOCA  CY0eOHYI0 NPaKmuKy, 4mo cnocoo-
CMB06ANI0 BbIABTIEHUI0 CYULECMBYIOULUX KONTUSULL
YHUBEPCATIVHLIX U Pe2UOHATILHBIX MeH0YHAPOOHO-
Npasosvix HOPM, NPUMEHUMBIX K paccmampusde-
MOMY UHCUMYMY, 8 4ACMHOCMU, 6 OMHOUeHUU
HeNpUKOCHOBEHHOCIU  NOMeWeHUTi  OUNIoMamu-
ueckux Npeocmasumenvcme U HeoONnyCrmumocmu
BMEUIAMenvCmea 60 6HympeHHUe Oena 20cyoap-
cmea npedvl6aHusL.

OBCYXOEHVE M BbBIBOIDbIL. Ilo wumozam
npo6edeHH020 UCCTIE008AHUS  ABMOP  NPUXOOUM
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20 80MPOCHL €20 NpedocmasieHus, cnocoocmeyem
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npebbl8aHUS NPUMEHSION NPOMUBONPABHDbLE MePbl
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CURRENT INTERNATIONAL LEGAL ISSUES
OF THE INSTITUTE OF DIPLOMATIC ASYLUM

INTRODUCTION. The granting of asylum to people
persecuted by the host State on political grounds in the
premises of diplomatic missions can be traced in the
practice of different countries for many centuries.
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Nevertheless, the institution of diplomatic asylum re-
mains one of the most controversial issues of interna-
tional law and diplomatic practice primarily due to
the lack of international legal regulation, which leads
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to divergent positions of states on the admissibility of
granting diplomatic asylum. In practice, inconsistent
practice in this regard serves as a basis for potential
international disputes, as well as violation of the invi-
olability of diplomatic missions by the host State,
abuse of immunities and privileges and interference in
internal affairs by the accrediting State. Despite the
existence of a treaty framework governing the proce-
dure for granting this type of asylum, the practice of
Latin American countries is also inconsistent and con-
tradictory. In this regard, the article analyzes the cur-
rent international legal issues of the institution of dip-
lomatic asylum, including its role and place in
international law, along with the peculiarities of the
procedure for granting it both in Latin American
countries and in states of other regions.

MATERIALS AND METHODS. The present study
was carried out on the basis of universal international
agreements, as well as regional acts applicable to the
institution of diplomatic asylum. In preparing the ar-
ticle, the author also took into account works of lead-
ing Russian and foreign experts in the field of interna-
tional law and diplomacy. In addition, for the
purposes of the research court decisions rendered on
the disputes arising in the course of the implementa-
tion of the institution in question were analysed. The
following general scientific and special methods of cog-
nition were used in the work: dialectical method,
methods of analysis and synthesis, deduction and in-
duction,  comparative-legal —and  historical-legal
methods.

RESEARCH RESULTS. The article provides a com-
prehensive analysis of diplomatic asylum institution
legal basis, including the inherent characteristics of
Latin American regional approach to the right of asy-
lum in premises of legations. Special attention was
paid to the practical aspects of the question under con-

1. Benenne

a IPOTSKeHUM MHOTYX CTO/eTHI HauMHas
Hc 00pa3oBaHNA APEBHEIINX TOCYAApPCTB,

NIIA, CTacaBlIMecs OT IMpec/eflOBaHNA CO
CTOPOHBI MECTHBIX BJIACTell, oOpamamich 3a ybe-
KMILEM B XpaMbl, CBATOCTb KOTOPBIX Hafensna Ux
HETNPYKOCHOBEHHOCTbIO, a BIIOCIENCTBUM C Ppas-
BUTHEM MEX/[YHAPOJHBIX OTHOLIEHMII U HOSBIIe-
HJeM TIepBbIX IOCTOSHHBIX NOCONbCTB B CepefiiHe
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sideration, based on existing case law, that facilitated
the identification of conflicts of universal and regional
legal norms applicable to the institution of diplomatic
asylum. In particular, legal uncertainty was revealed
regarding the correlation between the sovereignty of
the host State and the inviolability of the premises of
the diplomatic mission of the accrediting State.
DISCUSSION AND CONCLUSIONS. Based on
the conducted research, the author concludes that the
absence of universal international legal recognition of
the diplomatic asylum institution, uniform practice of
states and universal international treaty regulating
the issues of its granting contribute to the formation of
a dangerous trend: host states apply illegal measures
against foreign diplomatic missions thus infringing
not only the inviolability of its premises, but also the
provisions of international law, justifying their wrong-
ful acts by the need to prosecute undesirable persons
who have taken refuge on the foreign state’s territory,
thereby undermining the foundations of international
security. The interstate disputes arising in this regard
necessitate further reglamentation of the institute of
diplomatic asylum to develop a unified legal approach
to the matter at issue.

KEYWORDS: Diplomatic law, diplomatic asylum,
diplomatic mission, diplomatic immunity, foreign re-
lations authorities, Latin American region
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XV Beka - B JUINTIOMaTH4ecKue IPefCTaBUTETbCTBA
MHOCTPAHHBIX TOCY/JJAPCTB, PACIONIOKeHHbIE Ha Tep-
putopuy rocymapcrBa npeObiBanHuA [[aneHckas
1968:5].

[TpakTika TpefocTaBIeHNsA yOeXNIa B IOMe-
HIeHNAX MM Ha TEPPUTOPUM IMUIIOMATHYECKUX
IpPeJiCTaBUTENbCTB MPOJO/DKAET Pa3BMBATHCA 110
nyTu Bce 6osee mupokoro npuMeHeHus u B XXI B.
ITonTBep>KaieHNEM 3TOMY CIYXXWUT Psfi Pe3OHaHC-
HBIX C/Ty4aeB, BKIIOYAs MPeOCTaBIeHNe yOexXMIIa
Ik, Accamxy B moconbcTBe JKBafiopa B Jlonmone
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THE EFFECT OF HUMAN RIGHTS IN SPACE

B 2012 r,, a Tax>Ke OBIBIIEMY BHUIle-TIPE3UIEHTY JK-
Bagopa X. Iltacy B moconbctBe Mekcuknu B I. Kuro,
9KBajop, B anpene 2024 r.

[Ipy 9TOM MHCTUTYT FUITIOMAaTH4YecKoro ybe-
KIIA OCTAaeTCsl OJHUM U3 Hamboree JVUCKYCCHU-
OHHBIX M MAaJIOM3Y4eHHbIX BOIIPOCOB MeXJyHa-
ponHoro mpaBa. OTCyTCcTBME efMHOOOpasus B
IIPaBOBOM perylIMpOBaHUM pacCMaTpUBaeMOro BO-
Hpoca, IpU3HAHUE AUIUIOMATHNYECKOTO YOeXuIa B
OTZe/IbHBIX TOCYAAPCTBaX I PErMOHaX B IPOTUBOBEC
HEJONYCTUMOCTH €ro NPeOoCTaBIeHN B KOHTEKCTe
MOJI0KeHNMT BeHCKOI KOHBEHIMM O AUIIOMaTuye-
CKMX cHoleHuAx 1961 r. (manee — Benckas KoHBeH-
una 1961 r., KouBennusa) cosmanoT OCHOBaHME [
MEeXTOCYapCTBEHHBIX CIIOPOB.

2. Pormb 11 MeCTO MHCTUTYTA
MUITIOMAaTHYECKOTo yOeKnma
B MEX/YHapO/THOM IIpaBe

HecMmoTps Ha CTIOXMBIIYIOCA TIPAKTUKY IIPUMe-
HEHUSA VHCTUTYTa JUIUIOMATHYECKOTo YOeXuiia,
MMPOBBIM COOOIIECTBOM TaK ¥ He ObUI pa3paboraH
YHUPUIVPOBAHHBII IPOEKT YHMBEPCATBHOTO MEX-
JIYHapOJJHOTO JIOTOBOPA, KOTOPBI/ pPernaMeHTHpO-
BaJI OBI IOPAJOK pealy3alyy JAHHOTO MeXaHN3Ma
3auuthl [Scrpebosa 2023:60].

OpHa M3 NepBBIX IONBITOK KOAM(UKALNU UH-
CTUTYTa JUIIOMAaTHYeCKOro ybexmina Opuia mpep-
npuHATa VIHCTUTYTOM MeXIYHapORHOTO IIpaBa, 110
UTOTaM ceccuy KoToporo B 1950 r. 6pu1a mpuHATA
pesomoLys «Y6exuiie B MeXXAYHAPOJHOM IyO/mny-
HoM nipaBe» [Tiopenkosa 2017:117].

CoIlacHO CT. 2 YKa3aHHOIO JOKYMEHTa, IIOf
yOexmieM HoApasyMeBaeTcsi <«IOKPOBUTEIbCTBO,
IpefoCcTaB/IAeMOe TOCYJapCTBOM Ha CBOEN Teppu-
TOPUU MM B KAKOM-TMOO JPYTOM MecCTe, HaXOfid-
1IeMC 1107, KOHTPOJIEM €TI0 OPraHoB, /NIy, KOTOpoe
€ro mieT»'.

IIpu aToM B 11. 1 CT. 3 pesonroLuyu IepedrcIeHbl
MecTa, KOTOpbIe MOXKHO VCIIO/Ib30BATh JI yKa3aH-
HBIX Lefieil. B 4acTHOCTH, HapAly C BOEHHBIMM KO-
pab/AMM, BOGHHO-BO3IYIIHBIMU CYAaMU U MHBIMM

MeCTaMI, IIOBKOHTPOJIbHBIMY OpraHaM roCyAapcTBa
npeObIBaHMs, K HUM OBUIM OTHECEHbI IOMeLeHMs
AUIVIOMATHYECKMX IIPefCTABUTEIbCTB Y KOHCYIIb-
CKUX YYPEXKIEHNIL

ITo cyTw, BbILIEN3TOKEHHbIE HONIOXEHMS CIIy-
KaT MOATBEPXKJEHNMEM IPaBOMEPHOCTY 9KCTep-
PUTOPMAIBHOTO YOEXMWINa, B TOM YNUC/Ie IPOTUB
aKTOB HACU/INS, MCXOMALINX OT MECTHBIX BIIaCTElL.
Tem He MeHee B JOKYMeHTe He OBUIV YYTEHBI HOP-
MBI, TIPYMeHsAEMbIe TOCYAPCTBAMM B MX IIPaKTKeE
HpefOCTaB/IeHNsl YOeXNIa, a TakkKe OTCYTCTBUE
ero IPV3HAHMA CO CTOPOHBI OONBLIMHCTBA CTPaH
MMPOBOTO coobuiecTBa. B cBsA3u ¢ aTUM pe3oro-
st VIHCTUTYTa MeXIyHapOIHOro IIpaBa He BHEC/Ia
3HAYNTENTbHBIX VI3MEHEHMI B IIPAKTVIKY FOCYHAPCTB
U CKOpee IIpefCTaB/Isiia o600l MOMBITKY PasBUTHA
paccMarpuBaeMoOro MHCTUTYTA, HeXKenu Koguduka-
MM B BOIIpOCe Ipefocrasienns yoexura [Heijer
2012:118].

Ente ofuu miar B Hanpas/ieHny paspaboTKy mpa-
BOBBIX Haya/l MHCTUTYTA AMUIUIOMATUYECKOro ybe-
xuia 601 npennpuaAaT Komucceneit MexXgyHapop-
Horo mpaBa Opranusanyy O6bennHenHsx Harpmit
(manee - KMIT OOH, Komuccnst) B paMkax paboTst
HaJl IPOEKTOM BeHCKOJI KOHBEHLIMM O OUIIOMATU-
YeCKMX CHoleHnsx 1961 r.?

B wactHOCTH, B travaux préparatoires Kommccunu
OBUI OTpaXkKeH psijj HPeIIoXKeHNII 0 BKIIOYEHUN B
CTaTbl0 O HENPUKOCHOBEHHOCT! IIOMEIeHUI [u-
IJIOMATVYEeCKUX IIPEfCTABUTENbCTB CIELMANIbHON
OTOBOPKI, KOTOpasi IpefycMaTpyuBaa Obl 3arrpeT Ha
UX JCIIO/Ib30BAHNUE JUIs YKPBITVs OOIeyTrONOBHbIX
npecTynHUKoB. [Ipeanonaranocs B HOpsgKe UCKITIO-
YeHMsI JOIYCTUTb BO3MOXHOCTDb IIPeNOCTABICHNS
yOexuila B OTHOLIGHUY /NI, OOBMHEHHBIX B CO-
BepILIEeHNY IIPaBOHAPYLICHNII, €CTIM TONBKO IIPY BBI-
IOBIDKEHUM TIOCTIENHNX SIBHO HAIMYECTBOBAIM II0-
JuTNYecKue MOTuBbL [IpeTeH/i0BaTh HA IOZOOHYIO
3aIUTY MOIIY TaKXKe OXXEeHIIbI B 00CTOATEeNbCTBAX
HEIOCPEe/ICTBEHHOM YTPO3bl KU3HU UM YPe3BbIYali-
HOJT cuTyauun. B ocrampHOM /mija, o6paTuBIIecs
3a TAaKVM YOeXMIIeM, OJIeKaT HeMeJIEHHOI BbI-
Jiade 110 3aIIpOCy MECTHBIX B/IacTeir’.

' Institut de Droit International. Session de Bath 1950 (Resolution I). Lasile en droit inter- national public (a I'exclusion de
I'asile neutre)’ URL: https://www.idi-iil.org/app/uploads/2017/06/1950_bath_01_fr.pdf (accessed date: 12.05.2024).

2 UN General Assembly: Question of Diplomatic Asylum. Report of the Secretary-General. 2 September 1975. A/10150
(Part Il). Para. 173. URL: https://www.unhcr.org/protection/historical/3ae68bf10/question-diplomatic-asylum-report-sec-
retary-general.html?__cf_chl_tk=IIrNyxVihX.XJKBiEX91ztq73737drbWu8_m_AGkxrA-1672926591-0-gaNycGzNGeU#_ftn8

(accessed date: 12.05.2024).

3 UN General Assembly: Question of Diplomatic Asylum. Report of the Secretary-General. 2 September 1975. A/10150

(Part ). Para. 172.
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Ynen KMIT OOH ot CCCP npodeccop V1. Tyn-
KVH BBICTYIIA/I 33 UCK/IIOYEHNE U3 CTaThbyl IOMUMO
IPOYEro CChUIKY Ha MOJIMTUYECKNe MOTVBBI B Kaue-
CTBe IPaBOMEPHOT0 OCHOBAHNA JIA YKPBITA JINIL B
HOMeILeHNAX IPeACTaBUTEIbCTB IIPU YCTIOBUM, €CIIN
B OTHOLIEHVM HUX KOMIIeTEHTHBIMMU TOCYJapPCTBEH-
HBIMJ OpraHaMy y)ke ObLI BBIJaH Opfep Ha apecT
w 3apepxanne [Behrens 2017:179].

B nenom 6onpumHcTBO WwieHoB Komuccun npu-
JIep)KMBA/INCh KOHIEMIVM COXPAaHEHUA HeIlpUKOC-
HOBEHHOCT) [UIUIOMAaTUYeCKVX IPefiCTaBUTENbCTB
npy mo6bIX 06CcTOsATENbCTBAX. JaXke MX MCHOIb30-
BaHNE B LIEJIAX, MIPAMO He OTHOCALIMXCHA K (YHK-
IMAM 3apyOeXHBIX OPraHOB BHEIIHMX CHOLICHMWIL,
BK/IIOYasA YKpPBITUE /L], IIPeC/iefyeMbIX BIaCTAMN,
He CHUMAeT C TOCY[apCTBa OOA3aHHOCTYU YBaXKaTb
HETIPUKOCHOBEHHOCTD JX IIOMeIeHMIT".

OpHaKo B CUTY HEOFHO3HAYHOCTHU M CIO>KHOCTI
BOIIPOCA 3aKpeIUIeHe COOTBETCTBYIOIIETO MOIOXKe-
HMA B IIPOEKTe KOHBEHLM 6e3 IpefiBapuTeIbHOrO
U3Y4YeHVsI O3HAYasIO ObI fleiicTBIe ultra vires co cTo-
ponbl KoMuccun, B pe3ynpraTe 4ero fumnioMaTnye-
CKoe yOexxy1le ObII0 OTHECEHO K OT/e/IbHOMY TIpef-
MeTy UCCTIeOBaHMIAL

Tem He MeHee HECMOTpA Ha TO YTO PaccMaTpu-
BaeMblll VIHCTUTYT TAaK ¥ He Hallel OTPaKeHMsA
B Benckoit kouBeHIuu 1961 r., pAf ee IONIOXKEHMI
3aTparuBaeT HEKOTOpPbIE ACIEeKThI, CBA3AHHBIE C €r0
peanusanmen.

B wacTHOCTM, B 0COO0OM MHEHWM, NpPUIOXKEH-
HOM K pemtennio MexayHapopsaoro Cyga OOH no
Hleny 06 ybexuie 1950 I. OTHOCUTENBHO YKPBITHSA
[IepyaHCKOTo MoNTUKa BuxTopa Payna Aita e na
Toppe B noconbctee Konymbun B JIume, cyaps Puz
OTMETWI, 4TO 0OOCHOBAHMEM IIPaBOMEPHOCTH TIpe-
JIOCTaB/IeHNs YOEKNIIA B AUIUIOMATIIECKMX Hpef-
CTaBUTEIbCTBAX CTYXXUT MX UMMYHUTET’.

Tak, m. 1 cT. 22 Benckoit koupenuuu 1961 r. 3a-
KpeIUifieT NPMHIMII HeIPUKOCHOBEHHOCTM IIOMe-
mennit 3arpanydpexpaennit [Denza 2016:6]. Co-
[JIACHO JAHHOMY TTO/IO>KEHMNIO «B/IACTHU OCYAPCTBA
HpeObIBaHNA He MOTYT BCTYIIATh B 3T MOMeIeHA
VHA4Ye, KaK C COI/IaCKsA I7IaBbl IPEACTaBUTEIbCTBAY .

IIpu a3TOM II. 2 TaK)Ke BO3/IaraeT Ha roCyfjlapCcTBO
npeObIBaHys O005S3aHHOCTD 3aLIMIATh IIOMellle-
HYISI TIPEACTABUTE/IbCTBA «OT BCSIKOTO BTOPKEHVIA
VIV HaHeCeHVs yijep6a, HapylleHNs CIOKOMCTBIA
IPefiCTaBUTENbCTBA VIV OCKOPO/IEHNA €ro JOCTOVH-
crtBa»’. B coorBercTBNM co cT. 45 KonBeHImm gaH-
HOe TpebOBaHNe JO/DKHO COOMIONAThCs JaXke B CIIy-
Jae «paspblBa AMUIUIOMATHYECKMX CHOIIEHNUI MEXIY
IIBYMS TOCYZiapCTBaMy /MO0 OKOHYATENbHOTO VIV
BPEMEHHOTO OTO3BaHMA MIPEACTaBUTEIbCTBA» .

Cdepa npumMeHenus 1.1 yTouHsercs 1. 3 cT. 22
Benckoit KouBenunn 1961 r., B KOTOpOM 3aKperie-
HO, YTO «IIPeAMETHI MX OOCTAHOBKM M Jpyroe Ha-
Xopslleecs B HUX MMYIIECTBO, a TaKXKe CpeficTBa
HepefiBIDKEHNA IPeCTaBUTENbCTBA, IONb3YIOTCA
VMMYHUTETOM OT OOBICKA, PeKBUSWLMM, apecTa
VI VICTIO/THUTE/IbHBIX AeVICTBUI .

XoTs yHOMAHYTasA CTaThsl MPAMO He IpeycMa-
TPUBAET JOIYCTUMOCTD IIPEJOCTABNIEHNA JUIITIOMA-
TUYECKOTO YOEXNII, TeM He MeHee, 3allyIas He-
IPUKOCHOBEHHOCTD IUIIJIOMATUYeCKMX IOMEILeHNI
OT IOPUCAIMKIVM TIPYHUMAIOIIET0 TOCYapCTBa, OHa,
0 CYTH, IPENATCTBYET BMEIIATeIbCTBY MHOCTPAH-
HBIX TOCY[ApPCTB B IIPOLENYPY IpefoCTaBIeHNs
ybexumia.

YuntbiBass aOCOMIOTHBIN XapaKTep HENPUKOC-
HOBEHHOCTH JIUIJIOMATUYeCKMX IPeCTaBUTENbCTB,
flaxe IpM 3/I0YNOTPeONIeHNN 3TUM UMMYHUTETOM
CO CTOPOHBI aKKPEIUTYIOIEr0 TOCyAapCTBa MyTeM
YKPBITUA TIpeclefiyeMbIX /UL B UX IOMELeHMAX,
Ha TEepPUTOPMIO MOCONBCTBA HEb3s BCTYIATh 0e3
cornmacus ero rmasbl. De facto 510 IpUBOAUT K TIpuU-
HYJVUTEeIbHOMY IIPU3HAHUIO PACCMATPUBAEMOTO MH-
CTUTYTA.

Kpome Toro, KoHBeHIMs Taxoke BBOJUT PAJ
OTpaHMYEHMII Ha NPAKTUKY IPUMEHEHU JJaHHOTO
MeXaHM3Ma 3aIUThL.

Tak, cormacuo 1. 1 cT. 41 BeHckoit KOHBEHLIN
1961 r. @M, MOMb3YWOIINECS IIPUBUIEIUAMU
Y UMMYHUTETaMM, 0053aHbI yBa)KaThb 3aKOHBI U I10-
CTaHOBJIEHNUA TOCYAAPCTBA MPeObIBAaHNA», @ TaKXKe
«He BMEIIMBATbCA BO BHYTPEHHUE [le/la 3TOTO To-
cymapctBa»'’. [IokyMeHT, OHAKO, He AaeT HUKAKIX

4 UN General Assembly: Question of Diplomatic Asylum. Report of the Secretary-General. 2 September 1975. A/10150

(Part ). Para. 174.

> Colombian-Peruvian Asylum Case (Colombia v Peru). Judgment of 20 November 1950. — ICJ Reports. 1950. No. 7. Dissent-
ing Opinion by Judge Read. P. 317. URL: https://www.icj-cij.org/sites/default/files/case-related/7/007-19501120-JUD-01-

03-EN.pdf (accessed date: 26.04.2024).

¢ BeHcKasa KOHBEHLMA O AUMIOMaTMYecKMX cHolleHusAx oT 18 anpens 1961 r. URL: http://www.un.org/ru/documents/
decl_conv/conventions/dip_rel.shtml (gaTa o6paLieHus: 26.04.2024).

7 Tam xe.
8 Tam xe.
% Tam xe.
0 Tam xe.
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PasbACHEHMIT OTHOCUTEIbHO KOHLENUY BMeMIa-
Te/lIbCTBA U TOTO, MOANAJAET /U IIOf ee JeficTBMe
HpefjocTaB/IeHNe yOexua B MOMEIeHNAX Mpef-
craBuTenbcrBa [Behrens 2014:325].

Mexpaynapopuelit Cyn OOH B cBoem permte-
Hyu 110 [leny 06 y6exxumte 1950 r. MOCTaHOBWIL, YTO
IpefjoCcTaB/IeHNe YOeXNIa B MOMELIeHNAX 3apy-
OeXHBIX OPTaHOB BHEIIHNX CHOLIECHMII, Pacroso-
JKEHHBIX Ha TEPPUTOPUU TOCYHAPCTBA, B KOTOPOM
OBIIO COBEpLIEHO IPAaBOHApPYIIEHNe, CIIOCOOCTBYeT
YK/IOHEHMIO IIPec/ieflyeMoro luia OT IpPaBOCYANs,
4TO, B CBOIO OUepellb, AB/IAETCA BMEIIATENbCTBOM BO
BHYTpPEHHIE Jlefla 9TOro rocypapcraa. Ilo MHeHmo
Cypa, mopo6HOe HapylleHue HelpueMIeMo, eCin
TOJIbKO TOCYAApPCTBO MpeObIBaHMA He IPUep>KIBa-
€TCsl TAKOI Ke IPaKTUKM U, COOTBETCTBEHHO, IIPU-
3HaeT MHCTUTYT AUIIOMAaTHYecKoro ybexmima'’.

Opnako npepncrasnenHas MexayHaponubiM Cy-
nom OOH Bnocnenctsuy B pamkax [lena Aiia fie na
Toppe 1951 r. unTepnperanns [aBaHCKOI KOHBEH-
v 06 ybexmige 1928 r., o cyTH, mpegycMarpu-
BaeT 0OpaTHOe, TaK KaK 3aKpeIUIseT BO3MOXXHOCTD
YKPBITUA NTONUTUYECKMX TIPAaBOHAPYIINTENEN B AU-
IJIOMAaTNYeCKNX MPECTABUTENbCTBAX [3MHYEHKO
2011:258].

B orHomeHMM NpUHIUIIA HeBMeLIATelbCTBA
HPEfCTAB/IAETCA 1[eNeCOOOPasHbIM TaKXKe OTMe-
TUTb, 4TO BeHckasa konBenuus 1961 r. He copep-
KUT KaKuX-160 TONMOKEeHMIT, 06ecrednBaronix
IpUHYAUTENbHOE McHonHeHue 1. 1 cT. 41 KoHBeH-
. B cOBOKYIHOCTU ¢ abCOMOTHBIM XapaKTepoM
HEIIPMKOCHOBEHHOCTM IIOMEIIEHMIT [JMUIIIOMATH-
YeCKMX NPENCTaBUTENbCTB, 3aKPEIVIEHHON B CT. 22
Benckoit kouBeHuu, CT. 41, Hao6op0T, B oIpefie-
JICHHOJ1 CTeIleHV CIIOCOOCTBYeT peanysaluy Tol
HIPaKTUKI.

Bonee rtoro, BkmodeHne HOpMymmMpoBKM «6e3
yiep6a /1 X IPUBYUJIETNII ¥ MMMYHUTETOB> B IL. 1
CT. 41 4eTKO yKa3bIBaeT Ha TO, YTO JaXKe B CIy4asax
HapylLleHNsA YIOMAHYTO CTaTbyM CO CTOPOHBI JiU-
IVIOMAaTUYECKUX AreHTOB AaKKPENUTYIOIEro TIOoCy-
JlapcTBa, O0S3aHHOCTh TOCY[APCTBA IpeObIBAaHMSA
YBa)XaTb IPUBMUJIETUM U MMMYHUTETBl YKa3aHHBIX
JINL, OCTAETCs HE3aTPOHY TOIL.

Tem He MeHee B COBpeMeHHOI AUTIIOMATUYeCKOI
HpakTuKe obecriedeHre yOeXuieM I, Ipecie-
lyeMOro I10 MONUTUYECKMM OCHOBAHUAM, B IIOMe-

IeHMAX 3aPYOEeKHBIX OPraHOB BHEITHIX CHOLICHMWIA,
paccMaTpuBaeTcs B KadecTBe HapylleHMsA CyBepe-
HUTETA TOCYAAPCTBA, Ha TEPPUTOPUU KOTOPOTO OHU
pacnonararorcs. VLII. bauieHko B ¢BA3U C 3TUM
0XapaKTepM30BaJl €r0 KaK «MHCTUTYT BMEILIaTe/lb-
CTBa BO BHYTPEeHHIe fiefia rocyapcTBa» [buienko
1990:75].

Tlonosxenus BeHckoit koHBeHIuM 1961 r. Takke
MMEIOT OTHOIIEHNE K WHCTUTYTy [UIJIOMaTuye-
CKOTO YOeXMIla B 4acTU OCHOBHBIX HAIlpaBJICHUI
IeATeNbHOCTY IPefiCTaBUTeNbCTB. Tak, 1. 3 cT. 41
HalleJIeH Ha IIpefloTBpallieHNe ITOTeHI[MA/IbHBIX CITy-
4aeB 3/10YNIOTPeOIeHNs MX HEIPUKOCHOBEHHOCTHIO
IyTeM OrpaHMYeHMs MCIIONb30BaHUA IHOMEIeHN
MPefICTABUTENIbCTB «B 1LIeJIIX, HECOBMECTUMBIX C €TI0
byHKIAMU» 2

Crnenyer, oflHaKo, OTMETUTDb, YTO IIEPeYeHb II0-
CNIE[HUX, 3aKPEIUIEHHDI B CT. 3 JOKYMEHTa, HE fAB-
NgeTcs MCYepnbIBalIUM. XOTA IIpefoCTaB/IeHNe
IVIUIOMATNYeCKOrO YOeXMIA MOMUTIHYECKM IIpa-
BOHAPYIINUTELAM, 0€CCIIOPHO, He OTHOCUTCS K PyHK-
LVAM IIpeJCTaBUTENbCTBA, KOHBEHINA TaKXKe He Co-
[IEp>KUT TOJIOKEHN, 3allpelljaloliMX MCI0Ib30BaTh
€ro IOMeIleHNsA JMMEHHO TakuM obpasoMm. boree
TOr0, HEOOXONVMO YYUTBIBAaTh, YTO OTOBOPKA, CO-
Jep)Kamasaca B CT. 41, o cyTu, npenycMaTpuBaer
BO3MO)XHOCTb 3aKpeIUIeHVA MHBIX QYHKIUMIT Iper-
CTAaBUTENbCTB, BK/IIOYasd IpefocTaBIeHNe [IUIIIO-
MaTM4YeCKoro yOexuiia, B JPyrux HOpMax o0Iero
MEXJYHapOIHOTO IpaBa MM B CIELMaNbHBIX CO-
IJIALIeHNAX, JeMICTBYIOIIMX MEX/Y aKKPeAUTYIOIIM
TOCYZApCTBOM ¥ TOCYAApCTBOM mpebbiBanms [Vark
2012:251]. Bmecrte ¢ TeM /i1 OTHeCEHUs IIPAKTH-
KV TPeJoCTaBIeHNA JUIUIOMATIYeCKOro ybexxuIna
K IPU3HAHHBIM MEXIYHAPOLHBIM COOOIIeCTBOM
(bYHKLMAM IIPeCTaBUTENbCTB OHA I0/DKHA OTBEYATh
BCeM TpeOOBaHUAM HOPMBI 0OBIYHOTO IIPaBa, BK/IIO-
4ag MOC/IeJOBATebHOCTb ¥ OOIHOCTb TOCyAap-
CTBEHHOJI IPAaKTUKM, a TaKXXe HaIM4due opinio juris,
T. €. yO@XKJEHHOCTY TOCYaPCTB B IOPUANYECKOIT 0051~
3aTe/IbHOCTM TaKMX IpaBu1 moefieHna"”. OgHaKo
Ho06HbIe JOKa3aTe/IbCTBA TPYAHO HPEfCTaBUTD, 110
KpaliHeil Mepe, B OTHOLIEHUY YTBEPXKJEHUA O TOM,
4TO HPeOCTAB/IeHNE AUIUIOMATIYECKOTO YOeKNIIa
B LIe/IOM 11 6€3 KaKMX-/I100 [OTIOTHNUTE/IbHBIX OTOBO-
POK JIOJDKHO IIPUHMMATBCA B KauecTBe IUIIOMaTH-
veckoit GpyHKumu sui generis [Behrens 2014:328].

" Colombian-Peruvian Asylum Case (Colombia v. Peru). Judgment of 20 November 1950.

12 BeHCKaA KOHBEHLMA O AUMIOMATUYECKUX CHOLWEHMAX oT 18 anpena 1961 r.

3 BbinerkaHuH A.H. MexdyHapooHoe npago. B 2-x uactax. YacTb 1. YuebHuK ana By30B. A.H. BbinerxaHuH [u gp.]. OTB. peg.
A.H. BoinerkaHuH. 4-e n3g. M.: iagatenbctBo OpanT. 2021. C. 60.
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Kpowme Toro, HapyiieHne 00513aHHOCTH, Hajlarae-
MOI1 11. 3 ¢T. 41, camo 110 cebe He ABIIAeTCA [OCTaTOY-
HBIM OCHOBAaHMEM [IJISl IPYMEHEHN TOCYyapCTBOM
npeObIBaHNA Mep, HapYLIAIIINX HeNPUKOCHOBEH-
HOCTb IIOMEILeHNIT JUITIOMAaTN4eCKOro IpeCTaBu-
tenbcTBa [Denza 2016:385]. Mexxpynapopusiit Cyz
OOH B [lene o aunIoOMaTNYeCcKOM ¥ KOHCY/IBCKOM
nepconane CIIIA B Terepane 1980 r., B yacTHOCTH,
OTMETWJI, YTO IIpU pa3paboTke BeHCKOI KOHBEHIMM
1961 1. B ee NONOXEHMAX OBUIM TIPELYCMOTPEHDI
CpeZCcTBa, MO3BOJAKLINE IOCYAApPCTBAM IIPOTHUBO-
CTOATH TOTEHIMAIbHBIM 3I0yHOTPeONeHNAM VM-
MyHNMTeTaM) ¥ IpuBmrernamu'’. B wacTHOCTH,
rOCylapcTBa MOTYT INpUOErHYTb K Ppas3pbiBy AMU-
IJIOMAaTN4eCKMX OTHOIIEHWII MO0 IPU3HATD JULIO
persona non grata.

Tem He MeHee npefjocTaBIeHNe YOXKNIIA B IIPU-
HaJJIOKAIUX AUIUIOMATUYECKOMY IpeNCTaBUTENb-
CTBY IOMEILEHUAX PaCLeHMBAeTCAd KaK 3JI0YIIO-
TpebneHre AMIVIOMATNYeCKMMM VMMYHUTETaMu,
(bYHKIMOHA/IBHBII XapaKTep KOTOPBIX 3aKpeIlieH B
Benckoit kouBennum 1961 r.'°

3. Oco6eHHOCTH PernOHATBHOIO MOIX0/
cTpaH JIaTMHCKOII AMEpUKI K MHCTUTYTY
AUIIOMATUYECKOTO YOeKUIIa

JlaTuHOAMepUKAaHCKVe TOCYAapcTBa B  CUIIY
VICTOPMKO-TIOIUTUYECKNX OCOOEHHOCTell MX pas-
BUTHA TPAAMIMOHHO OTBOAAT AUIIOMATHYECKOMY
ybexxuiy 6oee 3HaUMMOE MECTO, YeM TO IIPUHSATO
B IPYTUX PETMOHaX MUpa.

[Ipucyuias peruoHanbHOMY ITIOAXOAY K VIHCTH-
TYTy crenyyKa HaXOUT CBOE OTPaKEeHME B BBI-
XopAwmeM 3a paMKu BeHckoil koHBeHnuu 1961 r.
MeX/JYHapOJHO-TIPAaBOBOM 00bl4ae IIpefocTaBIe-
HMA YO@XMIA He TONKO B II0COIbCTBAX U KOHCY/Ib-
CTBaX, HO ¥ Ha BOEHHBIX KOPA0/IAX, BOGHHO-BO3/IYIII-
HBIX Cy/IaX, a TAK)Ke B BOGHHBIX J1arepsix [ScTpebosa
2023:68].

Kpome Toro, mpakrideckas peannsanys JaHHO-
ro MeXaHM3Ma 3aLIUThl OCHOBBIBAETCSA Ha COOCTBEH-
HOJl ~ pETMOHANbHONM  MEX]yHapOJHO-IIPABOBOII
perjaMeHTalnuy paccMaTpUBAEMOrO MHCTUTYTA'®.

OCHOBONONArAIOIIMMM  MEXAYHAPOLHBIMM  [JOTO-
BOpaMI B 3TOil 06/1acTu AB/AIOTCA [aBaHCKas KOH-
BeHIMsA 00 yoexxuiie 1928 r., KouBeHuus o nonu-
TUYeCKOM yOexulIle, IOomIcaHHasA B MoHTeBIe0 B
1933 1., a Taxoke Kapakacckas KOHBEHIVA O IUIIO-
MaTu4ecKoM ybexmnine 1954 r.

[TopAmoK IpegocTaBIeHNA NUIIOMATIYECKOTO
yOeXMIa, YCTAHOBJIEHHBINl BBIIIEYIIOMAHY THIMU
PerMOHa/IbHBIMU KOHBEHIMAMM, OONMafiaeT pAOM
OT/INYNUTENbHBIX YepT.

B nepsyio ouepenb cTpanbl JlaTuHCKOI AMepu-
ku u Kapubckoro 6acceitHa MCXOfAT 13 HepPacIpo-
CTpaHeHV NPUHINIIA B3aVIMHOCTY Ha IIPaBOOTHO-
LIeHN:A, CBA3aHHbIE C IPAKTUYECKON peanyusanuein
MHCTUTYTa AMIUIOMaTHYecKoro yoexnma [Iynsesa
2023:29]. Vinaue roBops, pelieHne o6 ybexmniie, Kak
dopmMa BBIpaXKEHVA CYBEpEHUTETa aKKpeJUTYIO-
ILIeT0 TOCYAAPCTBa, He JO/DKHO COIIACOBBIBATBHCA C
HO3MIVEI TOCYAPCTBA, HAa TEPPUTOPUU KOTOPOTO
IJTaHUPYeTCS ero IpefocTaBuThb. bonee Toro, onu-
pasch Ha KOHLENLMIO TaK Ha3bIBAEMOM MECTHOM
TEPIMMOCTY, TOCYAAPCTBA MMEIOT BO3MOXKHOCTD
peann3oBbIBATD JAHHYIO IPAKTYKY Ha TEPPUTOPUAX
CTpaH, opuUIMATbHO He IIPU3HAIOLINX PacCMaTpyUBa-
eMblil MIHCTUTYT, C MO/TYa/IMBOTO COITACKsA MOCeS -
HyX. Be3ycloBHO, 3TO COCOOCTBYeT pacIpoCTpa-
HEHUIO AMIUIOMATUYeCKOro YOeXNINa 3a IIpefesbl
JIATMHOAMEePMKAHCKOTO pernoHa. Tak, rocygapcrsa,
He ABJIAIOIIMEC YIaCTHIKAMIU PETrYOHAIbHBIX KOH-
BEHIINIT, MOTYT IIPUMEHATD UX IIONOKEHNA B Kade-
CTBe OOBIYHO-IIPABOBBIX HOPM IIPU IIpeOCTaBIIe-
HMH YOeXKUIIA.

3aKperiAs IpaBoO KaK[JOTO YelloBeKa, BHE 3a-
BYICMMOCTH OT €T0 IPaK/JAHCKOI TIPUHA/IEKHOCTH,
obpamiaTbcs 3a 3aIUTON B IOMeIIeHUs 3apy0ex-
HbIX OPraHOB BHEUIHNX CHOIICHMI, TOCYHapCTBa,
TakiMM 00pasoM, IOATBEP>KAAIOT IPUMEHMMOCTD
K COIy4asM IpefoCTaBleHNA AUIIOMATUYeCKOTO
yOexmIa MpUHINIA HeAYCKPUMIHALINM, YTO OTpa-
»KaeT I'yMaHUTAPHBII XapaKTep, IPUCYLINIT JaHHO
npaxTuke (ct. 20 Kapakacckoit KOHBEHIINN).

[l MaTMHOAMEepPMKAHCKOTO PEryoHa TakKe Xa-
PaKTepHO HOPMaTVBHOE OrpaHMyYeHMe cepsl Ipu-
MEeHeHMs pacCMaTpyBAeMOTrO MHCTUTYTA IO KPYTy

4 Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America v Iran). Judgment of 24
May 1980. - ICJ Reports. 1980. No. 64. P. 38. Para. 83-87. URL: https://www.icj-cij.org/sites/default/files/case-related/64/064-

19800524-JUD-01-00-EN.pdf (accessed date: 13.04.2024).

5 Kncenesa E.B. MexdyHapoOHo-npasosoe pezynupogarHue muepayuu. YuebHoe nocobrie ans By3oB. 3-e 13f., UCrp. 1 Jon.

M.: 3a-Bo KOpanT. 2024. C. 100.

® Actpebosa A.lO, AHncumos U.0., Tynsaea E.E. 2024. MNpaso sHewHUx cHoweHuU. Y4ebHVK Ans BY30B. 3-e u3g., nepepad.

v gon. M.: 3g-so fOpanr. C. 50-51.
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mui. Tak, B COOTBETCTBUM C MCTOPUYECKVMM pas-
BUTHEM IPAKTUKY, HAIIEAIINM OTpakeHMe B CT. 3
ynoMaAHyTol KoHBeHIMM, IpefocTaBIe e JUIIIO-
MaTHYeCKOro yOeXNia AOMYCTUMO TONbKO B OT-
HOLIEHNY T, HpecIefyeMblX MO IOTUTUIECKUM
ocHOBaHMAM. [laHHOe ITPaBO He PacIpOCTpaHAETCA
Ha JINLI, 00OBMHAEMBIX VIV OCY>K/IeHHBIX 32 COBepILe-
HJe OOLIeyTONOBHBIX IIPECTYIUICHNII, a TAKKe JINL,
fie3epTUPOBABLINX 13 CYXOIyTHBIX BOJCK, BOGHHO-
MOPCKVIX ¥ BOEHHO-BO3AYIIHbIX cut. ObecredeHne
UX YKPBITMEM B IOMeILIEeHMAX IPefCTaBUTEbCTB
SIB/ISITCSI He3aKOHHBIM ¥ BJIedeT 3a co0oit Tpe6o-
BaHIUe MOKMHYTb TEPPUTOPUIO IPENCTABUTENbCTBA
WIN, B 3aBUCUMOCTI OT OOCTOATENbCTB, MX HeMeJ-
JICHHYIO BBIfIa4y I10 3aITPOCY MECTHBIX BIACTell.

IIpn 3TOM HEOOXOAMMO Y4MTBIBATH, YTO B CO-
BPeMEHHOM MEX/[[YHapOJZHOM IIpaBe OTCYTCTBYeT
061enpy3HaHHOE OIIpefie/ieHIie OHATNA <IOTIUTHU-
4ecKoro mpectymieHns». Kpamduxarys ocymiect-
B/IAETCA B KXJOM KOHKPETHOM fienie. B KoHTeKkcTe
maHHOro Bonpoca MexpayHapopHsslit Cys OOH npu
paccmorpennu ena 06 y6exuie B 1950 r. mcxommn
U3 TIPaBOMEPHOCTU IPENOCTABICHN AMUIIOMATH-
4eCKOro yOexXMIa TONbKO B TeX C/Ty4asx, KOTja IIpa-
BOCyaue OONblle He IIOJYMHAETCA BEPXOBEHCTBY
3aKoHa. VIHBIMM C/IOBaMM, HOIUTUYECKNII MOTUB
MOXeT MIMeTb MeCTO, KOI7la OTIIPaBJ/IeHe IPABOCY-
VIS IOAPBIBAETCA MEPaMU, IBHO 00YC/IOBIEeHHBIMM
MOMUTUYECKUMU LensaMu’’.

C uenbio ycuaeHMsA TapaHTUM CIPaBeIMBOCTH
Hpoliecca IpefocTaBIeHns YOeXMIa 3a aKKpean-
TYIOLIMM TOCYZJAPCTBOM ObIIO 3aKPEIUIEHO IIPaBO
B OJHOCTOPOHHEM MOPsfIKe OCYIeCTBIATh KBa/u-
¢bukarmio fessHus OexxeHna'® B kauecTBe MOUTIYe-
CKOTO /TN yTOlOBHOTO (CT. 2 [aBaHCKOJ KOHBEHIN
06 ybexmnine 1928 1.).

B oTHOmEHNN maHHOrO Bonpoca MexgyHapop-
ublit Cyg, OOH B peleHNy 1o BBILIEYTIOMAHYTOMY
Jieny, HaIIpOTYB, IPM3HAJI JaHHYI0 HOPMY HellpuMe-
HMMOJI K ITPaBOOTHOLIEHNUAM, CBA3aHHBIM C IIPefio-
CTaB/IeHVeM JUIIOMATIYeCKOTO YOeXKMIIa.

Kax crecTBye, OfHOCTOPOHHAA KBaMMUKAINA
IPEeCTYIHOTO JesAHNA, OCYIeCTB/IeHHas ToCyfap-
CTBOM, OKa3bIBAOIIMM TAKOTO POJa IOKPOBUTENb-
CTBO, He JJO/DKHA HOPOX[JaTh Kakux-mmbo obs3a-
TeJIbCTB [/ TOCYAApCTBA MPeObIBAaHMA.

Tem He MeHee IO3[jHee paccMaTpyUBaeMblil BO-
Ipoc ObUI AeTa/lbHO peraMeHTupoBaH cT. 3 Kapa-
KaCCKOJ KOHBeHIuM 1954 1., B 4aCTHOCT, 3aKpeIyB-
IIell 32 CTPaHOI yOeXMIa IpaBo OFHOCTOPOHHEI
KBa/IMpUKaLM IPeCTyIUIeHN T OeXXeHIIa.

IIpumedarenbHo, 4TOo TaM, rae MexgyHapop-
Hblit Cyn OOH mposABKI 0CTOPOXKHOCTb U CKJIOH-
HOCTb B II0JIb3y TOCYJApCTBA NIPeObIBAHMNA, CTPAHBI
JIaTuHCKOM AMepyuKY NpeANpUHAIN CMeJIble Iary,
HAIIPaBMB 3aKOH B IIPOTUBOIOIOXKHOE pycro [Vark
2012:248].

Eme ogHa KIoueBas pernoHaabHass XapaKTepu-
CTUKA MHCTUTYTA IIPOSAB/AETCA B UCIIONb30BAHUM
IVIUIOMATIYeCKOTO yOeXNIla B KadecTBe BpeMeH-
HOTO 39KCTePPUTOPMAIBHOTO MeXaHM3Ma 3aIUThI
nHAuBNAO0B. OCco60r0 BHMMAHUA B JJAHHOM KOH-
TEKCTE 3aC/Ty>KMBAET KOHLENIMA «KpallHell Mepbl»,
KOTOpas OTpa)kKaeT HOIbITKM TATMHOAMEPUKAHCKIX
TOCY/IJapCTB OIPAaHMYUTb HPAKTUKY IIpefloCTaBIIe-
HIA YOI, IPENIPUHATBIE C Le/IbI0 yCTPaHeHNA
YIPO3bl CYBEPEHMUTETY TOCY[ApCTBA IpeObIBaHMNA,
IyTeM YCTAQHOBJIEHNM:A TpeOOBaHMA IIpefoCTaBe-
HIA yOEKNIIA TONbKO B YPe3BbIYAITHBIX CUTYaLVAX
U TeX CIy4asx, KOrfa 9T0 abCOMIOTHO HeOOXO[MMO
[Hughes-Gerber 2021:119]. IlonTBep>xennem gaH-
HOVI MO3MLIMM TAKXKe CIYXUT penleHue MexpayHa-
ponnoro Cyna OOH 1o [leny 06 y6exxumte 1950 r.,
COIJIACHO KOTOPOMY yOexMmIIe JO/KHO HOCUTD Kpa-
TKOBPEMEHHBINl XapaKTep U CIy>XUTb CPelCTBOM
obecriedeHns 6€30IaCHOCTY TAHHOTO JINLA, OTPaXK-
fiasd ero OT CaMOCY/ia TPOTMBHMKA'.

AHanus BBIIIEYIOMAHYTHIX CTaHJAPTOB IIPeo-
CTaB/IeHVA AMIUIOMAaTMYECKOro YOeXNIla I03BO-
J€T OTCIEXUBATh TEHJEHINIO, BBIPAKAIONIYIOCA
B HaJe/IeHNY TOCYHApCTB yOeXuIna AuCKpeLyert
B BOIIpOCax KBanudukanum, 6yab To IpaBoHapyIIe-
HYA MM CTEIIeHN YPe3BbIYalfHOCTY CUTYalMH, 4To,
0€3yCIIOBHO, CONPSXKEHO C ONPEeeTIeHHbIM PUCKOM
3/10yTIOTPEeOIeHNS C UX CTOPOHBIL.

ITogo6HasAs  [OBOMCTBEHHOCTb,  CAOXKIBILASACA
B MEXJYHapOJHOM IIpaBe B OTHOLIEHUU MHCTUTY-
Ta AMIUIOMAaTMYECKOro YOeXMINa, He TONbKO Be-
4eT 3a c000il OSAB/IEHE OIpeieleHHbIX KO3
YHUBEPCA/IbHBIX U PETMOHAIbHBIX MeX/lyHapOJIHO-
IIPAaBOBBIX HOPM, HO 1 SIB/IA€TCS IIPEIMETOM IOTEH-
LYaTIbHBIX CIIOPOB MEX/1y TOCYapPCTBAMMU.

7" Colombian-Peruvian Asylum Case (Colombia v. Peru). Judgment of 20 November 1950.

'8 B naHHOM KOHTeKCTe TepMUH «bexeHel» MCMosb3yeTcA B 3HAUEHWM, 3aKPENiIeHHOM B PErvoHanbHbIX COrnalleHusXx,
gencTeytowmx BJlaTnHcko Amepuike (faBaHCKas KOHBeHLUA 06 ybexuie 1928r., KoHBeHL A MOHTEBMAEO O MONUTAYECKOM
y6exuie 1933 r. n Kapakacckasa KOHBEHUUA O AuniomaTnyeckom ybexuile 1954 r.) u pernameHTUpYyoWwmx NHCTUTYT
AMMNIOMATNYECKOro yoexuLla, a He no cMmbicly KoHBeHUMM o cTatyce 6exeHueB 1951 T.

' Colombian-Peruvian Asylum Case (Colombia v. Peru). Judgment of 20 November 1950.
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4. ITpakTHKa NpeoCcTaBIeHN
AUIIOMATUYECKOTO YOeKUIIa

B IATMTHOAMEPMKAHCKOM PerioHe
W1 32 €T0 IpefeaMn

OrcyTcTBUE BCEOOLIEro MEX[yHapOHO-IIPaBO-
BOTO TIPU3HAHMA MHCTUTYTA AUIIOMATUYECKOTO
ybexxuiiia 00yC/IOBIeHO TaK)Ke pasINumsAMM B IIOf-
XOJ}aX TOCY/IaPCTB K €T0 IPaKTUYeCKON peam3alui.

B vactHocTy, I0.I. [leMun oT™Meuasn cienyouyo
TeHieHIMI0: «Ecnu opHM 3amajHble rocygapcrsa
(benprust, ®paHums) [ENCTBUTENBHO [OIMYCKAIOT
IpefOCTaB/IeHNe  UIUIOMATI4YeCKOro  yOexuia,
HO TOJIbKO B IIPU3HAIOLIMX €ro JIATMHOAMEepUKaH-
CKUX CTpaHax, To jgpyrue (Hanpumep, CIIA, Benu-
KOOpUTAHV), YKpbIBasi MECTHBIX IPaX[aH B IIO-
MeILIeHNAX AUIUIOMATUYeCKUX IIPefCTaBUTEIbCTB,
OMUIVAIBHO 3aABIAKT O TOM, YTO HE IPU3HAIOT
9TOro MHCTUTYTA» [[emuu 1992:95].

BMmecTo aTOro B c/ryyasx, KOrja BO3HUKaeT Heob-
XOZIIMOCTD B TIPEOCTABICHNN 3aIUThI ULy B IO-
MeILIEHNAX AMIIOMATUYEeCKMX IIPEfCTaBUTENbCTB
B TOCYAapCTBAaX, OTPUIAIUINX IPAaBOMEPHOCTD
IPaKTUKY, BTOpass KaTeropus CTpaH, KaK IIpaBu-
J10, PYKOBOJCTBYETCA WHCTUTYTOM BPEMEHHOTO
YKPBITHUA.

B ommume or amMmIoMarnyeckoro yo6exmiia,
BPeMEHHOE YKpBITHE COCTOMT B OKa3aHUM IOMO-
iy 6eXeHI[aM B YCTOBMAX Ype3BbIYAHBIX 00CTO-
ATENbCTB U OT HENMOCPENCTBEHHOI pacnpasbl. [Ipu
3TOM OH He M3bIMAeTCs U3-II0f] IOPUCAUKIINY TOCY-
flapcTBa MpeObIBaHNA, KaK B CIy4ae ¢ AUIIOMATHU-
yecknM ybexumeM. IIpenmomaraercs, 4ro mocne
HOJTy4eHNsI COOTBETCTBYIOIIVIX TAPAHTUIl CIIpaBes-
JIMBOTO CyfieOHOTO pa3bupaTeNbCTBa, MU0 HOfJIe-
KUT BbIfIade MECTHBIM B/IACTAM.

Tem He Menee B mpaktuke CIIA mocnepgnee
TpeboBaHMe HepegKo Hapyumanoch. Hampumep,
B 1899 r. rpaxpanuu lantu VY. [JroBuBbE, Cracasich
OT apecTa 3a IPUYACTHOCTb K CTOBOPY C IIEJIbIO
CBEpIKEHNS IPABUTENbCTBA, 0OPATIIICA B KOHCY/Ib-
ctBo CIIIA 3a y6exxuieM, HO ObIT BCKOpe HAaCU/Ib-
HO 3ajIepXKaH OTPALOM COJIJAT, IPOHUKIINM Ha ero
Teppuropmio. Ilo Tpe6oBaHMIO aMepMKaHCKOTO
nocna GexxeHer; ObUI BO3BpallleH B KOHCY/IBCTBO.

2 US Department of State Foreign Affairs Manual. 2 FAM 227.1(a) and 227.2(b).

FAM/02FAM/02FAM0220.html (accessed date: 09.10.2024).

[ITarsl 66U yOEXKHEeHBL, uTO Y. [lI0BMBbE HE OYAYT
IPEOCTaB/ICHbl TAPAHTUI CIIPABEININBOIO Cype0-
HOTO pa3bupare/nbcTBa, IOKA Y BIACTU HAXORUTCA
HBIHEIIHUIT PEXVM, JJaXKe eC/IY OH IIONYYUT COOT-
BETCTBYIOIVE 3aBePeHNs B 6€30IaCHOCTI OT IIpe-
supieHTa lamtn. PykoBopcTBysch aTmmm coobpa-
xeHuamy, locymapcrBennnlit pemaprament CIIIA
3asABIJI O TOM, YTO JIa)Ke B C/Iy4ae 3al[poca O BbIfjaue
CO CTOPOHBI TOCYZIapCTBa MpeObIBaHNs, OH He OyzeT
ucnonHeH [Ronning 1965:117-118].

JJaHHbBIT Ccaydail JeMOHCTPUPYET XapaKTEPHYIO
UL CTPaH, HPUAEPKMBAIOMINXCA KOHIENINU Bpe-
menHoro ykpoitus (CIIA, Kanaga, Benmuko6pura-
HMA), IPAKTUKY OTHECEHNUS BOIPOCA OILpefeeH s
CTENeHN BOCCTAHOBJIGHNS 3aKOHA B TOCYJapCTBe
HpeObIBaHNA K AUCKPEeLN TOCYAaPCTB, IPefoCTaB-
JIAIOIMX TaKykoo 3ammTy. COOTBETCTBEHHO, IIPYHA-
THe pelleHNsA O BbIaye /LA JIA CyAeOHOro Ipe-
C/Ie[IOBAHIA TAKXKe OTHOCUTCS K IIPEPOraTyBe TAKIX
rocygapcts [[lemnn 1992:96].

Kpome Toro, HecMOTps Ha OTCYTCTBUE IPM3HA-
HJA IPaBOMEPHOCTM HPAKTUKU JUIUIOMATHYECKO-
ro ybexmila, MHOTME TOCYAapCTBa TeM He MeHee
HpefyCMaTPUBAIOT BO3MOXKHOCTb €ro IIPefoCTaB-
JIEHNA B ICK/TIOUMTEIbHBIX C/Ty4asAx B MHCTPYKLIMAX
UL [UIUIOMATUYeCKUX U KOHCY/IbCKUX COTPYLHMU-
koB [Heijer 2013:410]. Hampumep, B PykoBopcrse
[0 MHOCTpaHHbIM fenaM 2024 r., usganHom locy-
mapctBeHHbIM fienapTamenToM CIIIA, 3axpernneHo,
YTO, YYMUTBIBAS IIVPOKMII CIIEKTP OOCTOATENIbCTB,
KOTOpbIe MOTYT BO3HUKHYTb, 3aIIPOChI MHOCTPAH-
HBIX TPaX/JaH O IIPeJOCTaBICHNN 3aIUTHI B IIO-
MeLIEHVAX AMUIIOMATUYeCKMX IIPefiCTaBUTENbCTB
JIODKHBl  pacCMaTpUBATbCA B VMHAMBYUAYaTbHOM
nopszaxe. [Ipy 3TOM B JOKyMeHTe yTOYHACTCA, YTO
BOo3MO)KHOCTH TpaButenbcTBa CIIA mo oxasaHmio
TaKOJl IIOMOIY OYAYT 3aBUCETh OT MecTa U 00CTO-
ATeNbCTB 3ampoca®. VI3 atoro ciegyer, 4TO rocy-
lapCTBa B BOIIPOCE 11e/IeCO0OPasHOCTH IIPefoCTaB-
JIEHVA TOMY WMIM MHOMY JIMIY AMUIIOMAaTN4eCKOro
yOeXMIa IpenMyIeCTBEHHO PYKOBOACTBYIOTCH
nomuTdeckumy nHTepecamu [Xabpuena 2019:209].
B yactHOCTH, B rop! «xonongHoi BoiiHb» CIIIA He-
OJJHOKPATHO YKPbIBa/IV B CTEHAaX CBOUX AUIIOMATH-
4eCKMX IPeCTaBUTENIbCTB, B TOM dncie B Mockse,
Pa3HBIX aHTHUCOBETYNKOB>.

URL: https://fam.state.gov/

21 Copwkos WL, 2024. lunnomamudeckas 3auyuma 2pax;oax u ropuduyeckux auy. YuebHoe nocobuve 4nisi By30B. 2-€ U3g,,

ncnp. n gon. M.: 3g-Bo tOpawr. C. 66.
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Taxxke B 2012 1. KUTaCKUil OUCCUmeHT YsHb
IyaHbusH, 3aHMMABIIMIICA a[BOKATCKON [eATeNb-
HOCTBI0, ObUI OOBMHEH B IyOMMKALMM CBeNEHUI
o HapyureHuu npaB 4enoeka B KHP. ITocne ot6sbI-
TUA HaKa3aHMA U 106era U3-10f] JOMAIIHeTo apecTa
OH TIONYYWI AMIIOMATNYecKoe yOexuine B Ipef-
craBurenpctBe CIIA B Ilekuue. Kurait norpe6o-
Ban or CIIA oduumanbHBIX M3BMHEHWII, Ha3BaB
UX [IefICTBUA HENpMeM/IeMbIM BMENIATeIbCTBOM
BO BHYTpPE€HHNeE Jlefla TOCYyapCTBa 1 HapylIeHUeM
MeX/YHapOJHOrO IIpaBa. leM He MeHee, COITIACHO
odunmanbHeIM 3asBIeHnAM npasutenbcTa CIIA,
IOITYCK KMUTAMCKOTO TPaKJAHMHA Ha TEPPUTOPUIO
aMEePUKAHCKOIO IIOCONbCTBA ABJIANCA 3aKOHHBIM,
IOCKOZIbKY HOCWJI BPEMEHHBINI XapakTep ¥ OblI
00yC/IOB/IeH HEOOXOAMMOCTBI0 OKa3aHMs MeMu-
MHCKoM nomomy. Bnocnepcrsumu Ysnp IyaHbusH
C paspelleHns KUTANCKUX B/IacTell IOKMHYII 3[JaHue
aMEpPUKAHCKOIO MOCOMbCTBA U OeCHperATCTBEHHO
Bouteten B CIIIA ¢ 1enbio mpoxoxeHns o0ydeHns
3a pybesxom [Chisholm 2014:544].

B KoHTeKcTe McceoBaHNA aKTyaIbHbIX MEX]TY-
HapOJJHO-IIPaBOBBIX NPOOIEM VHCTUTYTa JUILIO-
MaTHYecKoro yOeXyila IpaKTHYeCKuil MHTepec
npepcrasser feno K. AccaHa, CBA3aHHOE C IIpe-
[lOCTaB/IeHeM JKBaZlopoM yOeXMIa OCHOBATEIIo
WikiLeaks, o6BuHseMOMy B IyOmMKanum cekper-
HBIX JaHHBIX aMEPVKAHCKOI pasBefiKi, Ha TeppUTO-
PUU CBOETO JUIITIOMATUYeCKOTO IIPEICTABUTE/IbCTBA
B Jlongone B 2012 1. [Vazquez 2017:216].

OnHOBpeMEHHO C HayajloM PpacC/efjoBaHM:A
CIIIA o nopi03peHnIo B HapyLIeH!) 3aKOHa O LI~
oHaxe 1917 I. mBeACKMMI NIPaBOOXPaHUTETbHBIMI
opranamy B 2010 r. mpotus JIx. Accanxa O BbI-
IIBMHYTbI OOBMHEHVAA B COBEPLICHVM IIPECTYIICHNUI
CEKCYa/lIbHOTO XapaKTepa B OTHOIIEHUN JIBYX IpaXK-
panok IIBerun. Omacasich MOCIENCTBUI MUCIIOTHE-
HYA BBIJJAHHOTO B OTHOILIEHVM HEro eBPOIIeliCKOro
opjiepa Ha apecT B BUfie BO3MOXKHOII 3KCTpaULIUy
B CIIIA, rpe, 1o ero MHEHUIO, OH MOT IIO[JBEPTHY Th-
cg TbITKaM 1M OecyeoBe4YHOMY ObOpalieHuo,
ocuoBarenp WikiLeaks yexan B Jlonzon [Ambos
2013:117]. VcuepmaB Bce HOCTYIHBIE CpefCTBa
IIpaBoBOIL 3aMThI, B 2012 1. K. AccarX momy4mn
yoexnie B oconbcTBe JKBagopa B JIOHIOHE, Te

HaXOAWICA Ha NPOTSHKEHNMN CIEAYOMNX CeMU JIeT
[Restrepo 2021:141].

OpHaKo IIPaBOMEPHOCTDb PACHPOCTPAHEHN T10-
KPOBUTE/NIBCTBA CO CTOPOHBI JIATMHOAMEPUKAHCKO-
ro rocygapcTsa B otHomeHyu [k, Accanxa Oblia
ocriopeHa BenmkoOpuraHueir Ha TOM OCHOBaHNY,
4TO OHA He ABJIAETCHA YYacCTHHUIEH Kakoro-m6o
MeX/JYHapOJHO-TIPAaBOBOTO JOKYMEHTA, 00A3bIBaI0-
1IIero IIPU3HATD JAHHBIN IPYHIMNII 1, KaK C/IefiCTBUE,
yBaXaTb  INPeJOCTaBJICHME  AMUIUIOMATIYECKOrO
yoexuma®”. B csasu ¢ atum CoepunenHoe Kopo-
JIEBCTBO 3aABWIO O IIpaBe JIMIIUTD €ro yOexmiia
B OJHOCTOPOHHEM IOpPSAJKe, CChUIANAch Ha 3aKOH
O VIUIOMATHYECKUX U KOHCYNIbCKMX TTOMEIIeHNAX
1987 1., monoXkeHus1 KOTOPOTO IPefycMaTPUBAIOT
BO3MOXXHOCTb OTPaHM4MBATh HEIIPUKOCHOBEHHOCTD
IVIUIOMATIYeCKUX IIOMELIeHNIT B CIydae 3/0yI0-
TpebneHNA NpU UX MCIONb30BAHUM CO CTOPOHBI
aKKpeJUTYIOIEro roCyapcTBa ¢ Lenbio obecrede-
HMA JOCTYIIA J/IS BIACTell CTPaHbl NpeObIBaHNA Ha
TEPPUTOPUIO TIPEACTABUTENbCTBA 1 IIPOBEMEHMA
o6bicka [Heijer 2013:415].

Tem He Mmenee, mo MHeHnto K.K. Canpposcxkoro,
HeCMOTpsI Ha TO 4TO AMIUIOMATMYECKOil IPAKTHKe
U3BECTEH psAJ| NPELieleHTOB, CBA3AHHBIX C Hapy-
IIeHMEeM HEIPUKOCHOBEHHOCTH JVIIOMATHYECKUX
IPEfiCTABUTENbCTB  TOCYAAPCTBOM  IIpeObIBAHMA
BIUIOTH JIO M3BATUA YKPBIBIIMXCA C IMIPYIMEHEHUEM
CIJIBI, MECTHBIE BJIACTH, KaK IIPaBUJIO, BO3JEP>KIBa-
I0TCS OT IPUMeHeHNs 1ofjo6Horo popa Mep [Hemun
1992:99].

[Tosuiyst BenmkoOputaHuy MIIOCTPUPYET, Kak
HaIlMOHA/IbHBIE IIPaBOBbIE CUCTEMbI MOIYT VIHTEp-
IPeTHPOBATh M IPUMEHATb HOPMbI ¥ IPMHIIMIIBI
MeX/YHApOJHOTO IIpaBa B COOTBETCTBUM C COO-
CTBEHHBIMI ITIPAaBOBBIMY HOPMaMI ¥ MHTEPECaMI.
Ee oTkas mpusHath AuIuIoMaTnyeckoe ybexuiie
IIx. Accamxa OTpaXkaeT CyBepeHHOe IIPaBO IIpH-
HJMMAIOIIETO TOCYAApCTBA OIpeNeNATb YCIOBMUA,
Ha KOTOPBbIX OHO IIPU3HAET CTATyC OEXeHLeB WM
npyrvie GopMbl MeXAyHapomHoI 3amurbl. OpHa-
KO HECMOTPs Ha HOPMBI J€JICTBYIOIIEr0 3aKOHOMA-
TebCTBA, BemkoOpuTanus He cTana apecTOBBIBATD
IIx. AccanXa B HapyllIeHle HeIPUKOCHOBEHHOCTI
MOCONbCTBA DKBAZIopa.

22 Foreign Secretary Statement on Ecuadorian Government’s Decision to Offer Political Asylum to Julian Assange. URL:
https://www.gov.uk/government/news/foreign-secretary-statement-on-ecuadorian-government-s-decision-to-offer-po-
litical-asylum-to-julian-assangef:~:text=News%?20story-,Foreign%20Secretary%?20statement%200n%20Ecuadorian%20
Government's%20decision,political%20asylum%20t0%20Julian%20Assange&text=%22We%20are%20determined %20
t0%20carry,Foreign%20Secretary%20William%20Hague%20today. (accessed date: 15.05.2024).

2 Diplomatic and Consular Premises Act 1987. URL: https://www.legislation.gov.uk/ukpga/1987/46 (accessed date:

10.05.2024).
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Kpome Toro, yunTbiBasg abCcOMOTHBII XapaKTep
HENPUKOCHOBEHHOCTY IIOMEI|eHMil AMUIINIOMATH-
4eCKUX MPe/ICTABUTENbCTB, MOTEHIMAIbHAA II0-
IBITKA apecToBaTh /K. AccaH)Ka Ha TeppUTOPUM
HOCONbCTBAa JKBajjopa 6e3 COIlacyus ero INIaBbl
npencTaBisia Obl c060J1 HapylleHre HOPM MexX-
ILYHapOJIHOTO IIpaBa.

Heno [Ix. Accanxa Taxoke 3aTparuBaeT BOIIPOC
IpaBa JIMIA, IOMTYYNMBIIETO YOeXNIle, INOKUHYTb
TEPPUTOPUIO TOCYAPCTBA pebbIBaHys, 0becredn-
BaeMoe, cornacHo Kapakacckoit kouBeHuun 1954 r.,
TaK Ha3bIBAE€MOI OXPAHHOI IPaMOTOII C IPENOCTAB-
JIeHMeM COOTBETCTBYIOLIMX TAPAHTUIL CO CTOPOHBDI
roCyJapcTBa IpeOBbIBaHNUSA, YTO >KU3Hb, CBOOOJA
WIM JIMYHAsg HENPMKOCHOBEHHOCTb JIMIA, IIpe-
CJIeffyeMOro 110 HOMUTUYECKMM MOTMBAM, He IOf-
Bepruytcs omacHoctu [Heijer 2013:416]. Tax, npu
nomneiTKe nepeBesTu k. Accanxa n3 Benmuko6pu-
TaHUY Ha TEPPUTOPUIO CBOETO IOCYlapCTBA BIACTH
OKBafiopa 3aAB/IAIM O HAMEPEeHUM IPeJIIpUHATD
BCe JIOCTYIIHbIe 3aKOHHbIE CPEJICTBA, BK/II0Yas BO3-
MOXXHOCTD TIepefiaTh feno B MexpyHaponusiit Cyp,
OOH, ecmn CoepmunenHoe KoponeBcTBO Ipofon-
KUT OTKa3bIBaTh [IK. ACCaH)Xy B 6€30I1aCHOM BBI-
e3fie u3 crpaHbl. TeM He MeHee Bemmkobpuranusa
IpU/iep>KUBaIach MO3ULMN O HEPACIPOCTPAHEHUN
B OTHOLIECHMY Hee 00A3aHHOCTI IPefOCTaBUTDb OX-
PAHHYIO IPaMOTY, IIOCKO/bKY yKpbITHe [IK. AccaH-
a B TI0CONbCTBE DKBAJI0Pa ABJIANOCh BTOPXKEHIEM
BO BHyTpeHHue Jiena CoenyHeHHOro KoponeBcTBa.
ITonTBep>KaeHMeM 9TOMY TaKXKe CIY)XUT pelleHue
Mexpaynapopsoro Cyza OOH no [eny 06 y6exu-
mte 1950 1., B paMKax KOTOPOro IIpM pacCMOTPEHNMN
Bo3HuKIMX y Komym6un u Ilepy pasHormacnuii B ot-
HOIIECHNM TONKOBAHNA II. 3 CT. 2 JaBaHCKON KOHBEH-
1y 06 yoexxuiie 1928 1., peryImpyrouero Bompoc
0 Bbljlade OXpaHHON rpamorbl, Cyzi IOCTaHOBMUII,
4TO, IIOCKO/bKY YCIOBMA 3TOrO IONOXKEHMUA He
ObLIN COOMIONEHBI, @ IMEHHO OTCYTCTBOBAJI 3AIIPOC
CO CTOPOHBI IPABUTENIbCTBA FOCYAAPCTBA ITpeObIBa-
HIA O BBIIBOPEHNM OeXXeHIja Co CBOeil TeppUTOPUN,
TpeboBaHMe rapaHTIIl He MMeeT IOPUANYECKOTO OC-
HOBAHIA, U3 YETO CJIelyeT, YTO FOCYAAPCTBO IpeObl-
BaHMA He 00513aHO BBIJaBaTh OXPAaHHYIO IPaMOTy™.
[TosTomy B crydae Bbixoga K. AccaHx 3a Ipefienbl
IOCO/IBCTBA CTOMMYHAA TOMULYA MMena ObI IPaBo
apecToBarb €ro.

Crry4ail ¢ mpefiocTaBieH1eM JUIITIOMaTHYeCKOro
yoexna J[). AccaH)Xy MHTepeceH B TOM YNCTIe TeM,
4TO IIpM IIONBITKE YPEryIMpoBaHMA BO3HUKIINX
pasHoracuit ObUIM 3a/ieiiCTBOBAHBI IPABO3AINT-
goeie MexausMmbl OOH. Tak, B 2016 1. Bo MHeHUn
Ne 54/2015 Pabouas rpynma 1o Ipou3BOIbHBIM 3a-
fiep)KaHuAM, GyHKIMOHUpYyoLas B pamkax Coera
o mpasam uenoBeka OOH, npumia x BBIBOAY, 4TO
TIOPEMHOE 3aK/TI0UeHIe, a TAKXKe JOMAIHMIT apecT,
KoTopoMy noaseprcs k. Accamx mocie odepef-
HOTo 3ajepXaHus B JIOH/IOHe, BK/IIOYas €ro Bbl-
HYX/IeHHOe TIpeObIBaHNe B IIOCONbCTBE, ABIAIOTCA
He YeM MHBIM, KaK IIPOM3BO/IbHBIM 3afiepXKaHueM™.
OpHaxko u mBescKoe, M OpUTAHCKOE IPaBUTENbCTBA
BBICTYIIW/IN TIPOTHB €ro IpeKpalleHus ¢ TeM 060-
CHOBaHueM, 4To MHeHue Paboueit rpymnmbl He MOf-
nexnutT obssaTenbHOMY ucronHeHnio [Arredondo
2017:136]. Ilo cyTu, mpepiokeHye O HepecMOTpe
BBIBOJIOB [pymnIbpl cO CTOPOHBI T'OCYHAPCTB, IIO-
sunyonupymomux cebs 8 OOH npusepkeHIamn
IpaB U CBOOOJ 4e/loBeKa, He TONbKO HOAPbIBAET ee
MaHJIaT, HO ¥ CIIY>KUT IOATBEP>KJEeHMEM TOrO, YTO
MHEHM:A 3TUX e IPABO3aLIUTHBIX MeXaHusMos Op-
raHM3aLMY HUYEro He 3HAyarT, eCIy OHM BCTYIAKOT
B IIPOTUBOPEYNE C MX IOMUTUYECKUMI VIHTEPeCaMU
[Abammpse, Yepubix 2016:88].

Tem He MeHee B 2019 T. IO MHUIVATYBE TIPe3U-
nenTa JkBagopa JI. Mopeno k. Accanx 6bu1 -
IIIeH TIpaBa Ha AUIUIOMATHYecKoe YOeXXuIle B CBA3N
C HEOIHOKPATHBIM HapyIleHNeM YCTIOBUIL TpeObIBa-
HJA B IIOCO/IbCTBE M BMENIATe/IbCTBOM BO BHYTPEH-
HJ€e Jlefla TOCY[apcTBa. BriocmefcTsum ¢ cormacus
IJIaBbl JJUITIOMAaTU4eCKOTO IIPENCTaBUTENIbCTBA OH
OB/ 3a/iepyKaH OPUTAHCKOI MOMNUIIMEIT HA TEPPUTO-
PUU IIOCOIbCTBA U IIOMeILeH B TIopbMY B CoeilnHeH-
HOM KopornescTse.

B nepuogz ¢ 2020 r. B OpUTaHCKMX Cyfjax IPOLIes
pAf CAYLIAHUIA, IO pe3yabTaTaM KOTOPBIX ObIIO
IPMHATO pelleHre 00 3KCTPAfULM OCHOBATeNIA
WikiLeaks B CIIIA, rge emy rposuno 175 net nu-
IIeHVst CBOOOMbI 32 pacKpbITHe CeKpeTHOI nHpOop-
mauuu. Ilporecc ero ocnapuBaHuA IPOFOTKA-
cs ¢ 2022 o 2024 rr. B vactHocTy, 20 masg 2024 1.
Boicoxnit cyn B Jlonmone paspemmn [x. Accan-
XKy TIOZaTh alle/UIALMIO Ha PelleHNe O ero Bbljjaye
B CBA3M C HEYJOBJIETBOPUTENbHBIM XapaKTepOM
rapaHTUil COOMIONEHNSA ero IpaB, IPeCTaBIeHHBIX

24 Colombian-Peruvian Asylum Case (Colombia v. Peru). Judgment of 20 November 1950.
% Human Rights Council. Working group on Arbitrary Detention: Opinion No. 54/2015 concerning Julian Assange. (A/HRC/

WGAD/2015). 4 of Dec. 2015.P. 14.
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Bammurronom. 24 mona 2024 r. k. Accamx Obin
0CBOOOX/IEH IIOJ 3aj0T 13 OPUTAHCKOI THOPbMBI
BerrMapi mocre 6oree yeM IATH JIET 3aK/TIOYEHNA
U TOKMHYN Benukobpuranuio. [IBymMs ZHAMM I03-
xe ocHoBarenb WikiLeaks B paMkax chenku ¢ Mu-
nHioctoMm CIIA npusHan BUHY B pasIallieHuu ce-
KpeTHOI nHpopManmuy, 3a KOTOpoe OH y>Ke OTOBII
CPOK, B 0OMeH Ha OTKa3 OT TpeOOBaHMs €ro 9Kc-
Tpaguuuu co ctoponnl CIIA. 26 nioHA pelnteHneM
dbenepanbHOro okpyxHoro cysa CeBepHbix Mapu-
AHCKMX OCTPOBOB Je/I0 B OTHOMIeHuM [IK. AccaHxa
Ob110 0UIMATBHO IIPeKpalleHo, a CaM OCHOBATe/Ib
WikiLeaks ocBo6oxeH.

Takum o6pasom, geno Jx. Accamxa sBiseT-
CA K/IACCUMYECKMM ITPUMEepPOM, OTPAXKAIOIVM IIpU-
CYH[YI0 MHCTUTYTY AUIUIOMAaTMYeCKOro yOexmIna
IPaBOBYIO HEOINPENIeNIeHHOCTh B BOIIPOCE COOTHO-
IIEHNA CyBEepeHUTeTa TOCYHapCTBa IIPeObIBaHMA
Y HEIPUKOCHOBEHHOCTM IIOMEIeHNil AMUIIOMATH-
4eCKOTO MPeICTaBUTENbCTBA AKKPEAUTYIOIIEro Io-
CyHapcTBa. B cBA3M ¢ 3TUM B yCIOBMAX OTCYTCTBUA
eIMHOOOPAa3HOTO IIOAXOfA K paccMaTpyBaeMOMY
MHCTUTYTY B LIeAX IMPeNOTBPAIeHNs UM paspe-
IIeHNA MeX/TYHAPOJHBIX CIIOPOB Hanbosee mpyeM-
JIEMbIM SABJIATCS YPETYIMPOBaHNe HOTOOHBIX CUTY-
anuit JUIIOMATUIeCKUM Iy TeM.

HenocnenoBarenbHa IIpakTMKa M JIATMHOAMe-
PUKAHCKMX TOCYHApCTB, HPU3HAIOIIMX MHCTUTYT
muIIoMarideckoro yoexxumta. Hecmorps Ha ero fo-
BOJIBHO IIOJPOOHY0 per/TaMeHTaluIo, B crpaHax Jla-
TUHCKOI AMEpUKI IIPOJO/KAIOT BOSHUKATD CIIOPBI
0 €ro MpUMEeHEeHU.

[TokasaTeNbHBIM HPUMEPOM ABIAETCA  Oec-
IpeLeSeHTHDBIN CIy4Yail, CBA3aHHDBI CO LITYpPMOM
noconbcTBa Mekcuku B I. Kuto 5 ampens 2024 r.,
OCYILIeCTB/IEHHBIM C IIe/IbI0 apecTa ObIBLIETO BUIle-
npesuzienTa OKkBagopa X. Ilmaca. Hamapjenme Ox-
Bajiopa OBUIO paclieHeHO MYPOBBIM COOOIIECTBOM
B Ka4eCTBe HapylleHusA HOpM BeHCcKoll KOHBeHIIUN
0 JuIUIOMaTH4ecKux cHomeHusax 1961 r. u Kapa-
KaCCKOJl KOHBEHIIMY O AMIUIOMATHYeCKOM yOexu-
me 1954 1.

Brmactu OxBajopa 0OOCHOBBIBaMM BTOpXKEHUE
HeOOXOIMMOCTDIO «3aIIUTBI CYBEPEHNUTETa», allell-
JMpyA K TOMY, 4TO IOTEHLMA/IbHBIN To6er Ipe-
CTYIIHMKA HeC B cebe yrposy HalVIOHaJIbHON 0es-
omacHocTu. B Kuto 3asgBunn, 4ro mpegocrabneHne
y6exxumia X. I'acy cocTaBiseT npsmoe BMeIlaTenb-
CTBO BO BHYTPEHHUE Jle/la TOoCcyfapcTBa. [eiictBusA

Mexkcyukn Takxe ObUIM IPU3HAHBI HAPYIIAOIIIMI
IIOJIOKEHMA BEeHCKOJ KOHBEHLMM O JUIIOMaTHde-
CKMX CHOIIeHVSX 1961 I. B 4acTu 370ynorpebaeHns
HEIIPMKOCHOBEHHOCTDIO IIOMeIeHMil JMUIIIOMaTH-
YeCKOTO IIPefiCTaBUTEeIbCTBA.

Ha ¢one mpomsomrepumx cobbituit Mekcuka
06bsABMIA O pa3pbiBe AMIIOMATUYECKMX OTHOILIE-
Hull ¢ 9kBagopom u 11 ampena 2024 r. mogana 3a-
ssyenne B Mexxaynapoznusiii Cyg OOH ¢ mpocs6oit
pacnopsAanTbCs 06 00ecreYnTeNbHBIX Mepax B OT-
HOIIeHNM DKBAZIOpa, B TOM 4MC/Ie 005A3aTh BIACTI
OKBaJiopa NPeJNpPUHATb COOTBETCTBYIOLIME U He-
MeJIJIeHHbIe 1aru i obecredyeHns IOMTHOI 3aliu-
ThbI 11 6€30IIaCHOCTY AUIIOMATNYeCKOTO IIPeICTaBNU-
TeNbCTBA MEKCUKY B TOCY/IapCTBE IPeObIBAHMA.

Pemenuem ot 23 mas 2024 r. MexXyHapOIHbII
Cyp otkasan MeKc1Ke BO BBefileHU Mep IPOTUB JK-
Bajopa, 00OCHOBAB 3TO HEOCTATOYHOCTDBIO Ipef-
CTaBJIEHHBIX 00CTOATENbCTB /IS TpeOOBaHMs OCY-
mecTseHns nonHomounii Cyjja B COOTBETCTBUM CO
cT. 41 CraTyTa [y1s BbIHeCeHVs 00ecreunTeNbHbIX
mep?®. IIpencenarens Cyna HaBad Canam Taxke 3a-
ABWI, 4TO OOeIaHNe 3aIUTUTh MOMEIIeHNA MeK-
CMKAaHCKUX [UIJIOMAaTM4eCKUX IPelCTaBUTENbCTB,
laHHOe paHee DKBAJOPOM, MCKIIOYaeT HeoOXomu-
MOCTb BbIHECEHM: [OIOTHUTENbHBIX pelIeHMiT Co
croponnl Cyga. IIpn stom MexpayHapopubiit Cyp
OOH mnoarBepann ¢QyHAAMEHTATbHYI0 BaXKHOCTD
[NPMHLINIIOB, 3aKpeIJIEHHbIX B BeHCKOI KOHBEHIIMN
0 IUIIOMAaTHMYECKMX cHomeHusax 1961 1., Kacaro-
IUXCA HENPUKOCHOBEHHOCTM [MIIOMAaTHMYECKUX
TIOMEIEeHNIA.

Hecmorps Ha TO, 4TO pa3buparenbcTBO MO Aemy
ellle He 3aBepIIEHO, NPe3nieHT MeKCUKY BbIpasuiI
YBEPEHHOCTb B TOM, 4TO pemerne Cyna Oyner Bbl-
HECEHO B I10/Ib3y CTPAHBI I CO3/JaCT IIpeLieleHT, IIpe-
[IOTBpAILAIOIMIT TOC/eAyIoLIMe II0TeHIaIbHbIe
ClIyyay BTOP>KEHMII B IIOCONIBCTBA C HapylIeHVeM
HOPM MEX/[yHapOJJHOTO IIpaBa.

HeitcTBMA DKBagopa TaKkKe MOMYYNMIN OCYXKIe-
HJie CO CTOPOHBI OONIBIIMHCTBA FOCYAApCTB. B yact-
Hoctu, MU]I Poccum Bbipasun 00€eCITOKOEHHOCTD
B CBA3M C BOOPY>KEHHBIM IIPOHMKHOBEHMEM IIPef-
CTaBUTe/Iel 3KBAaJOPCKMX CUJIOBBIX CTPYKTYP B MeK-
CUKAHCKO€ TI0COIbCTBO, IOATBEPAVB 0e3yCTIOBHYIO
BAXHOCTb COOMIONEeHNs BeHCcKoil KOHBEHIUI O M-
IVIOMATUYEeCKUX CHOImeHUAX 1961 I., ABIsSOLIEncs
He3bpI0/IeMOJI OCHOBOJI IOf/iep)KaHMsl OTHOIIEHWI
MEeX[y TOCy/lapCTBaAMII.

% Embassy of Mexico in Quito (Mexico v. Ecuador). The ICJ Order of 23 May 2024. URL: https://www.icj-cij.org/sites/default/
files/case-related/194/194-20240523-sum-01-00-en.pdf (accessed date: 15.04.2024).
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B TOM, 4TO KacaeTcs NpaKTUKM Hallel CTpa-
HbBI, C/eyeT OTMETUTb IIOC/Ief0BaTeNbHOCTb 3a-
aumaemoit kak CCCP, tak u Poccueir B kauecTBe
€ro Ipofio/KaTeld MO3ULUM IO BOIPOCY [UIIIO-
MaTuyeckoro yoexuura. TpaauumoHHo mpaBomep-
HOCTb peajM3alyl PacCMaTpPMBAEMOrO MHCTUTY-
Ta OCIIApMBAETCA. B OTHOIIEHMM >Ke IOCIeCTBUIA
UCIIO/Ib30BAHNUA IIOMELeHUI  IMIUIOMATHYEeCKUX
HPEfICTABUTENBCTB C LIEIbI0 IPEefOCTaBIeHUs ybe-
KMIIA POCCUIICKAsA CTOPOHA MCXOAUT M3 TOTO,
4TO INOROOHAsA IpaKTUMKAa He MHO/DKHA CIYXNUTb
IOBOJIOM K HApyLIEHMI0 HENPUKOCHOBEHHOCTH
HOCTIEJHYX.

CymiecTByromas TeHAEHLMsA II0 OIpPABIAHMIO
IpUMeHEHMs IPOTUBONIPABHBIX MeP B OTHOIIEHUN
3arpaHy4peX/eHuil C 1Lie/blo IIpeciefjloBaHuA He-
YTOJHBIX, CO CCHIIKOJ Ha HOPMbI Hall¥OHAa/JbHOI'O
3aKOHOJIaTe/IbCTBA, HE TONbKO CTABUT IIOf] YTPO3Y
Jla/IbHENINYI0 IPaKTUKY HPeJOCTaB/IeHUs [UIIO-
MaTH4YecKoro yOeXNIla, HO ¥ B L[e/IOM IOApbIBAeT
OCHOBBI MUPOIIOPAJKA.

[Tomo6HBII CTy4ait HapyLIeHNU s HelTPUKOCHOBEH-
HOCTM IIOMeIlleHUII IUIZIOMAaTUIeCKOTO IIPEICTaBu-
TE/IbCTBA He SAB/IAETCA UCKIIOYEHMEM B MeEXIyHa-
ponHoI npakTuKe. B yactHocTy, MeXXyHapOIHbII
Cyn OOH B pamkax [ema o guIioMaTndeckoM
1 koHCcynbckoM nepcoHase CIIIA B Terepane 1980 r.
OLIEHM/I IIpaBOBble IIOC/IENCTBMA BOOPY>KEHHO-
ro HamlafieHusA MPAHCKUX CTYHEHTOB Ha IOCOJIb-
ctBo CIIIA B TerepaHe c 3axBaToM 3a/IOXKHMKOB
B 1979 ¥

B cBoeMm perennu Cyzi mofTBepan 0653aHHOCTD
rocygapcTa IpebbiBaHMs 00ecriedyBaTh 3alUTY,
OPUBWIETMY ¥ MMMYHUTEThl IMIUIOMATHYECKUX
IPeJCTaBUTENIbCTB M UX COTPY[JHMKOB, a TaKXke
(byHaMeHTa/IbHBI XapaKTep IPMHLNUIA HeIpu-
KOCHOBEHHOCTH.
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«MYTELWIECTBUE B NMNOCJIE3SABTPA»:
PEr'YJIMPOBAHUE KUBEPOMEPALUN

C NICNOJZIb3OBAHUEM UCKYCCTBEHHOIO
WHTEJIJIEKTA B KOHTEKCTE

NMPUMEHEHUA CUJIbI

BBEIOEHWE. Jckyccmeennuiii unmennekm (0a-
nee — VIVI) moxcern 3HA4UMENLHO YKPeNnumo cucme-
Mbl UHGPOPMAUUOHHOL 6e30nacHOCMU 20CY0apcma,
a makie NOCIYH UMb O0NOIHUMENLHBIM exXHUYe-
CKUM CPeOcmeom coB8epuieHUs 37I0HaMEPEHHbIX Oeli-
CMeuil 8 max HA3blBAeMOM KUbepnpocmparcmee.
CmpemsAco nomyuumv KOHKYPeHMHOe Nnpeumyuse-
cmeo 8 uugposoli cgepe, eocydapcmea Hauanu
UHBECUPOBAMb 6 000POHUMeENbHble U HACMYNA-
menvHble A6MOHOMHbIE KUOEPBO3IMONHOCU 071 3a-
WUMDbL CBOUX UHIMEPECO8 U COePHUBAHUT NOMeH-
UUATIOHBIX NPOMMUBHUKOS, YO NOOCHIEZHYI0 POCI
YUCTIA  MEN0CYOapcmeeHHbIX — Kubeponepayui.
Cmamops nocesuieHa He monvko npoodnemam npu-
MEHEHUST CYu,eCmeyousux HOpM MeHO0YyHAPOOHO020
npasa 6 cUmyauusx 3710HaMepeHH020 UCHOIb306d-
Hus VIV eocydapcmeamu, HO U npoueccy ummep-
npemayuy SMux HOpM pasnuuHoIMu cybveKmamu
U 4epe3 My UHMEPNPEMAUUI KPUCMAnIU3auuu
o6ueeo (unu, no xpaiixeii mepe, cOnUNCAOULE20CS)
NoOHUMAHUs ux npumerumocmu. Taxum obpasom,
8 0aHHOLi pabome paccmampueaenmcs nymo K noHU-
MAHUI0 1020, KAK HOPMbL MeXOYHAPOOHO20 Npasa
0 NpUMeHeHUU CUTIbL 0elicBY0 6 OMHOUEeHUU K-
beponepayuti ¢ ucnonvsosaruem VL.
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MATEPMAJIbI I METOIDbI. Hacmosiuee uc-
c71e008aHUe OCHOBAHO HA PAbOMAax KAk POCCUTICKUX,
Mak u 3apy6excHvIX cneyuanucmos 6 obnacmu npa-
8a MeMOYHAPOOHOU uHPopmMayuoHHol 6besondc-
HOCMU, a makxie HA aHanude OOKYMeHMo8 U ma-
Mepuanos epynn NpasumenvCrmeeHHovLx IKCnepmos
100 seudoti Opeanusavuu Ob6vedurenHvix Havuil
u nosuyuii eocyoapcme. Ilomumo o06useHaAy*HbIX
Memo006 (aHanus, CuHmes, UHOYKUUS u 0e0yKUUs),
8 UCCTIE008AHUL NPUMEHSEMCS MeopUs mpamc-
HAUUOHAILHO20 NPABOBO2O Npoueccd, KOmopast
paccmampusaem mexyusue OUCKYCCUU NO COOM-
BEMCINBYIOUAUM BONPOCAM HA PASTUUHBIX NAOU4A0-
KAX U 8 UesIomM KOONepayuro pasnudHvix axmopos
8 npouecce HOPMUPOBAHUS NPABUTI OMBEMCINBEH-
Hoeo ucnonv3osanus VIV eocyoapcmeamu nocpeo-
Ceom B83aumMoOelictneusi, MonKoBaAHUsI U uHmep-
HAU3AUUY UHIMEPNPeMUPOBaHHbIX NPABOBLIX Udell
U NPAKMUK 80 6HYMpeHHUe NPABOBble CUCIEMDL.

PE3YJIBTATBI VICCIIEOOBAHWS. Mexcoyna-
pOOHble ycunus no paspabomie yHUBEPCATILHOZ0
€800a NPasusl 0MeemcmeeHHo20 Nno6edeHUsi 20cy-
dapcme 6 Kubepnpocmpancmee noka He yeeHua-
nucy  ycnexom. IIpoaHanusuposarHas ucmopus
00cyHOeHUsT 0onycmumblx Oelicmeuii 2ocyoapcme
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8 Kubepnpocmpancmee no3eosisgen npeononoHumo,
umo ouckyccust, nocesuiennas VIV, 6 obo3pumom
6y0yuiem 6yoem pa3susamvcs 6He KOHMeKCMa pas-
pabomxku 6ceobvemIOULE20 MENOYHAPOOHO20 0020-
sopa. Bmecmo amozo npaeosoii nanouwagpm npume-
Henus VIV, cyos no ecemy, 6ydem dopmuposamucs
HA 0CHOBE UHCMPYMEHOB «M52K020 NPasa» U UHU-
UUAMUE YACMHO20 CeKmopa, 4mo nosseyem 3a
co60il ppasmeHmMayuio MoAKOBAHUL U NPAKMUKU
eocyoapcme.

OBCYXKOEHVE W BbIBOODbI. YcnoxcHerue
MEH20CYOaPCMBEHHbIX Kubeponepauuti mexHomno-
eusmu MV nooHumaem 0ononHumesnvHvle 60npocoL
0 Oeticmeuu Mex0yHAPOOH020 NPpasa, 8 HacmHoOCMU
€20 HOPM 0 NPUMEHEHUL CUIbl, 8 OMHOUeHUU Kube-
puHyudenmos ¢ ucnonvsosaruem M. Ilockonvky
eocydapcmea cmpemamcs paspabomamv u npu-
ob6pecmu cMepmoOHOCHble ABIMOHOMHbIE CUCTHEMbL
800pYIHeHUTI 0TI NOOOEPHAHUS CMPamezu4eckozo
napumema, 4mo moxcern 0ecrnabunu3Uposams 2o-
6anvHyo 6e30nacHOCMb U NOBbICUMb PUCK ICKA-
NauuUu KOHPIUKMOS, pa3eepmoviéaHiue no00OHbLX
cucmem U y4acmue 2ocyoapcme 6 Kubeponepauusx
¢ ucnonvsosanuem VIV cnocobHo npusecmu x oue-
peoHoli 20HKe B00PYHEHULL — HA IMOM Pas ¢ Npu-
meHeHuem VIV, Imo u Opyeue nonumuueckue u 3mu-
ueckue cO00PaIeHUs 2060 0 UenecoobpasHocmu
ozpanuteruss c60600bi delicteuti 20cy0apcms 6 uc-
nonvsosaruu VM. O0Hako Ha ce200HAUHULE OeHb
cmumynvt ons cmpan HATO, Kumas u Poccuu oo-
2080PUMBCS 0 MEHOYHAPOOHOM t0pUdUtecKU 00513a-
MenvHOM O0KyMeHIe, npecekaruiem UCnob306a-
Hue VIV 6 3710HaMepeHHbIX UeTIAX, NPedCtnas/IAIomCs
unmo3opHoimu. Mcxods u3 ucmopuu Ouckyccuti o
npumeHeHUU MeH0yHAPOOHO20 npasa 6 Kubepnpo-
cmparcmee u paspabdomke Npasus OMeemcmeeH-
HO20 N0Be0eHUs 20CY0APCMNS, UCNONL3YIOUAUX UH-
POPMAUUOHHO-KOMMYHUKAUUOHHDIE  EXHON02UL,

MOIHO NPeONONOH UMD, UIMO COOMBEMCMBYoujue
ouckyccuu 06 VI, ckopee 6cezo, 6yoym npoxooumo
8He PamoK paspabomu mMeioyHaApoOH020 002060pa.
Taxkum o06pasom, OanvHeluwiuil aHanu3 passumus
31020 eonpoca nompebyem u3ydeHusi mozo, Kax
MPAHCHAUUOHATIbHDIE HOPMbL, HANPUMED e, YO
B03HUKAIOM U3 UHCHIPYMEHIO6 «MAKO20 Npasa»,
Npaxmuku 20cyoapcme U UHUUUAMUSE YACHIHOZ0
cekmopa, 6y0ym @opmuposamo MmeioyHAPOOHO-
npaeosoti nanowagpm npumererus VIV

K/ITIOYEBBIE CJIOBA: uckyccmeennviii unmen-
JIeKm, NpuceéoeHue nosedeHUs, Kubeponepayuu,
Kubepnpocmpancmeo, npumeHeHue cusbl, omeem-
CMBEHHOCMb 20CY0apcmed, MPaHCHAUUOHANbHDLI
npasosoii npouecc

I OUTUPOBAHMA: Mapreinosa E.A. 2024.
«IIyTeniecTBue B IIOC/I€3aBTpa»: PEryIMPOBaHME
Kubeporepanmnii ¢ MCIOIb30BaHNEM JCKYCCTBEH-
HOTO MHTEN/IEKTA B KOHTEKCTE IPYMEHEHNA CHUIBL. —
Mockosckuil #ypHan mexoyHapooHozo npasa. Ne 4.
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CYBERSPACE AND INTERNATIONAL LAW

“JOURNEY BEYOND TOMORROW":
NAVIGATING REGULATION

OF AI-POWERED CYBER OPERATIONS
IN THE REALM OF THE USE OF FORCE

INTRODUCTION. Artificial intelligence (Al) can
significantly ~ strengthen cybersecurity systems of
States, as well as serve an additional technical means
for malicious actions in the so-called cyberspace. Rec-
ognizing this, States have started investing in defensive
and offensive autonomous cyber capabilities to protect
their interests and deter potential adversaries; this has
further fuelled the increase in inter-State cyber opera-
tions as nations seek to gain a competitive edge in the
digital realm. This paper focuses not only on the prob-
lems of applying existing norms of international law to
situations of malicious use of AI by States, but also on
the process of these norms’ interpretation by different
actors and, through this interpretation, crystallization
of a common (or at least converging) understanding of
their applicability. More specifically, this paper exam-
ines the path to understanding of how the norms on
the use of force apply to Al-enabled cyber operations.
MATERIALS AND METHODS. The present study
is based on the works of both Russian and foreign spe-
cialists on the law of international information secu-
rity, as well as analysis of documents and materials of
groups of governmental experts under the auspices of
the United Nations and the positions of States. In ad-
dition to general scientific methods (analysis, synthe-
sis, induction and deduction), the theory of transna-
tional legal process is applied to this study, which
considers ongoing discussions of relevant issues on
various platforms, and, more generally, the interac-
tion of various actors regarding the formation of a
pool of rules for responsible use of AI by States through
interaction, interpretation and internalization of the
interpreted legal ideas and practices into the domestic
legal systems.

RESEARCH RESULTS. The international efforts to
develop a universal set of rules for responsible State
behaviour in cyberspace have enjoyed rather modest
success. The analysed history of cyber-related debate
suggests that the Al-focused discussion for the foresee-
able future will progress outside the area of developing
a comprehensive treaty framework. Instead, the legal
landscape of Al applications will appear to emerge

Moscow Journal of International Law - 4 - 2024

from soft law instruments and private sector initia-
tives, which would lead to fragmentation of interpre-
tation and State practice.

DISCUSSION AND CONCLUSIONS. The compli-
cation of inter-State cyber operations by Al technology
raises additional questions about the application of in-
ternational law, in particular its norms on the use of
force, to Al-powered cyber incidents. The deployment
of lethal autonomous weapons systems and commit-
ment of AI-powered cyber operations could potentially
lead to another - this time, AI - arms race, as nations
seek to develop and acquire these systems to maintain
strategic parity. This could destabilize global security
and increase the risk of conflict escalation. This and
other political and ethical considerations argue in favor
of limiting the discretion of States in the use of AL
However, to date, the incentives for NATO States, Chi-
na and Russia to agree on an international binding
instrument limiting the use of Al for malicious pur-
poses appear illusory. One could argue that corre-
sponding discussions on Al will probably take place
outside of the development of an international treaty,
given the historical debate surrounding the application
of international law in cyberspace and the develop-
ment of norms governing responsible States behaviour
in the use of information and communication technol-
ogies. Further analysis of this development, thus, will
require examining how transnational norms, such as
those emerging from soft law instruments, customary
practices, and private sector initiatives, will shape the
international legal landscape of the Al application.

KEYWORDS: artificial intelligence, attribution, cy-
ber operation, cyberspace, use of force, State responsi-
bility, transnational legal process
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1. Introduction

ver the last two decades, there has been a

notable upsurge in the number of inter-State

cyber operations taking place worldwide'.
Most of them are classified as acts of espionage’ as
traditional methods of intelligence gathering have
been enhanced by cyber capabilities, but some in-
cidents (and their number is increasing as technol-
ogy advances) have consequences in the physical
space, including causing damage to individuals’,
companies®, infrastructure facilities’ and computer

The “Journey Beyond Tomorrow” in the title of this pa-
per refers to the science fiction novel (1962) of the
same name by Robert Sheckley.

The author declares the absence of conflict of interest.

networks®. The relative anonymity and deniability
offered by cyberspace make it an attractive opera-
tional domain for States to gain strategic advantages
without the fear of immediate retaliation. Amid the
growing reliance on digital techniques and intercon-
nectedness of cyber infrastructure systems States’
vulnerability to cyberattacks is increasing. This vul-
nerability is not limited to military or government
networks but extends to sectors such as energy, fi-
nance, transportation, and healthcare.

The introduction of artificial intelligence (AI)
technology’ and the increased autonomy (and there-
fore, unpredictability and unreliability [Stroppa

' According to the Council of Foreign Relations that has tracked significant cyber operations since 2005 starting with one
cyber operation perpetrated by China that year, following with at least 30 State-sponsored cyber operations in 2015, 76
cyber operations sponsored by States in 2019, and 125 incidents in 2022. URL: www.cfr.org/cyber-operations/ (accessed
date: 15.07.2024).

2 One of the recent cases is phishing campaign reportedly conducted in March 2023 by the Pakistani cyberespionage
group APT 36 against the Defence Research and Development Organisation — Indian governmental agency involved in re-
search and development of sensitive defence technologies used by the Indian Armed Forces. See: Notorious SideCopy APT
Group Sets Sights on India’s DRDO - Cyble. 21 March 2023. URL: https://cyble.com/blog/notorious-sidecopy-apt-group-
sets-sights-on-indias-drdo (accessed date: 15.07.2024).

3 E.g., attacks of targeted individuals — human rights activists and university professors by APT37 (aka RedEyes, ScarCruft,
and Reaper), a hacking group allegedly sponsored by North Korea. See: RedEyes Group Wiretapping Individuals (APT37) —
ASEC. 21 June 2023. URL: https://asec.ahnlab.com/en/54349/ (accessed date: 15.07.2024).

4 E.g. attacks against subsidiary companies of multinational corporations based in the US and East Asia, including indus-
trial, technology, media, electronics, and telecommunications companies, with further access to the parent companies’
network by BlackTech - cyber actors linked to the People’s Republic of China. See: Press release “CISA, NSA, FBI and Ja-
pan Release Advisory Warning of BlackTech, PRC-Linked Cyber Activity” — CISA, 27 September 2023. URL: www.cisa.gov/
news-events/news/cisa-nsa-fbi-and-japan-release-advisory-warning-blacktech-prc-linked-cyber-activity (accessed date:
15.07.2024).

> E.g. targeting from late 2021 to mid-2022 of US critical infrastructure including seaports, energy companies, transit sys-
tems, and a major US utility and gas entity by Mint Sandstorm — a group associated with the Iranian government. See: Mi-
crosoft Threat Intelligence. “Nation-State Threat Actor Mint Sandstorm Refines Tradecraft to Attack High-Value Targets” 18
April 2023. URL: www.microsoft.com/en-us/security/blog/2023/04/18/nation-state-threat-actor-mint-sandstorm-refines-
tradecraft-to-attack-high-value-targets/ (accessed date: 15.07.2024).

¢ E.g., an attack by a North Korean hacking group of the networks of Seoul National University Hospital in 2021 as a result
of which hackers gained access to the personal medical records of hundreds of thousands patients. See: Reddy S., “North
Korean Hackers Stole 830K People’s Data in Attack on Seoul Hospital: ROK” — NK News. 10 May 2023. URL: www.nknews.
org/2023/05/north-korean-hackers-stole-830k-peoples-data-in-attack-on-seoul-hospital-rok/ (accessed date: 15.07.2024).
7 Despite the ubiquitous nature of Al discussions lately, there is no consistent ‘official’ definition of Al. In some cases, the
technical descriptions offered by computer scientists are not suitable for legal analysis, for example when Al is defined
in terms of an ‘algorithm; which in turn requires a separate definition and understanding of the social meaning and legal
content. For the review of different approaches to define Al for the purposes of legal studies, refer, e.g. to [Lee 2022:6-8].
This paper does not aim to go deeper into the search for a correct definition of Al; the now traditional approach to define
Alin the narrow and broad senses suits the purposes of this study: “More specifically, that there is a key difference between
narrow Al such as translation services, chatbots, and autonomous vehicles and general Al -“self-learning systems that can
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2023:3]) of inter-State cyber operations further en-
hances this vulnerability. One can assume with a cer-
tain degree of confidence that the use of Al by States
will expand. This is evidenced by numerous forecasts
by cybersecurity experts®, and direct declarations
of States’, coupled with an unprecedented increase
in investments in research and development of Al-
powered capabilities'.

The advancement of Al and machine learning
(ML) technologies'! has given rise to a discourse sur-
rounding the potential risks posed by autonomous
(including, AI-driven) cyber operations to interna-
tional peace and security, as well as the right to self-
defence against such actions. The corpus of research
that has emerged in recent years addresses how cur-
rent international legal norms are applied to novel
circumstances involving employment of Al tech-
nologies by States, including concerns such as vio-
lation by autonomous cyber capabilities of the prin-
ciples of sovereignty and non-intervention [Schmitt
2020:554-558]; interpretation of the precautionary
principle of international law with respect to “lethal
AT” [Garcia 2018:335, 338]; unilateral and collective
autonomous measures of self-help against malicious
cyber-enabled activities'>. The Russian doctrine in
this area focuses mainly on the challenges for inter-
national humanitarian law (hereinafter, the IHL) re-
lated to robotisation and autonomisation of weapon

systems [e.g., Morkhat 2017; Proskurina, Khokhlova,
Safin 2020] and the application of Al in the context
of armed conflict [Chernyavsky, Sibileva 2020].

The focus of this paper, however, is not only on
the problems of applying existing norms of inter-
national law to situations of malicious use of Al by
States, but also on the process of these norms in-
terpretation by different actors and, through this
interpretation, crystallization of a common (or at
least converging) understanding of their applicabil-
ity. More specifically, this paper examines the path to
understanding of how the norms on the use of force
apply to Al-enabled cyber operations and why States
might agree to obey them in this context. The theory
of transnational legal process is applied to this study,
which considers ongoing discussions of relevant is-
sues on various platforms, and, more generally, the
interaction of various actors regarding the formation
of a pool of rules for responsible use of Al by States.

The scope of research needs to be specified ac-
cording to the aims defined. First, the application of
Al and specifically cyber operations based on the Al
technology will not be analyzed from the standpoint
of international human rights law and IHL. Thus, this
study focuses on jus ad bellum body of international
law. Second, with respect to the question of Al em-
ployment in cyber operations, the scope ratione per-
sonae is limited to the activities that are conducted or

Moscow Journal of International Law - 4 - 2024

learn from experience with humanlike breadth and surpass human performance on all tasks”. General Al raises broader
existential concerns, such as how to align the goals of such a system with our own to prevent catastrophic outcomes, but
general Al remains a technology still to be developed in the distant future! (Meltzer J.P. The Impact of Artificial Intelligence
on International Trade - Brookings. 13 December 2018. URL: www.brookings.edu/research/the-impact-of-artificial-intelli-
gence-on-international-trade/#footnote-1 (accessed date: 15.07.2024)).

& UNIDIR: The Weaponization of Increasingly Autonomous Technologies: Autonomous Weapon Systems and Cyber Op-
erations. Report No. 7. 2017. URL: https://unidir.org/files/publication/pdfs/autonomous-weapon-systems-and-cyber-oper-
ations-en-690.pdf (accessed date: 15.07.2024).

° Thus, the Cyber Security Strategy for Germany of 2021 indicates the aim to achieve ‘the highest possible level of IT se-
curity for Al systems’and examine continually “the opportunities for using Al systems to protect (government) IT systems”.
See: Cyber Security Strategy for Germany 2021, at 46-47. URL: www.bmi.bund.de/EN/topics/it-internet-policy/cyber-se-
curity-strategy/cyber-security-strategy-node.html (accessed date: 15.07.2024). In a similar mode, the US National Cyber-
security Strategy of 2023 sets forth as a strategic objective focus on technologies “that will prove decisive for U.S. leader-
ship in the coming decade” including Al, and states that such effort “will facilitate the proactive identification of potential
vulnerabilities, as well as the research to mitigate them”. See: The White House: Fact Sheet: Biden-Harris Administration
Announces National Cybersecurity Strategy at 25 (2 March 2023). URL: www.whitehouse.gov/briefing-room/statements-
releases/2023/03/02/fact-sheet-biden-harris-administration-announces-national-cybersecurity-strategy/ (accessed date:
15.07.2024).

1 The projected growth of the Al market is up to 1.8 trillion US dollars by 2030: “Artificial Intelligence (Al) Market Size
Worldwide in 2021 with a Forecast until 2030 (in million U.S. dollars)”. - Statista. URL: www.statista.com/statistics/1365145/
artificial-intelligence-market-size/ (accessed date: 15.07.2024).

" Machine learning is either classified as a subfield of Al or a distinct field and refers to the creation of digital systems that
become more proficient at a particular task over time through experience. See: Brundage M. et al. The Malicious Use of Arti-
ficial Intelligence: Forecasting, Prevention, and Mitigation. Oxford: Future of Humanity Institute. 2018. URL: https://arxiv.org/
ftp/arxiv/papers/1802/1802.07228.pdf (accessed date: 15.07.2024).

12 Stroppa M. 2023. Autonomous Cyber Capabilities and Unilateral Measures of Self-Help against Malicious Cyber Opera-
tions. - NATO CCDCOE Publication. URL: https://ccdcoe.org/library/publications/autonomous-cyber-capabilities-and-unilat-
eral-measures-of-self-help-against-malicious-cyber-operations/ (accessed date: 15.07.2024).
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sponsored by States. This entails analyzing the prob-
lem of attribution of malicious activities using Al to
the allegedly sponsoring State.

This paper is structured as follows. Section Two
provides a brief overview of the development of the
international debate on autonomous weapon sys-
tems and cyber operations. Section Three describes
key characteristics of Al-powered malicious cyber
operations relevant for further legal analysis and dis-
cusses application of the UN Charter norms on the
use of force and self-defence to such cyber incidents;
the matter of attribution of such activities to the or-
ganizing State is also discussed. In Section Four, the
focus shifts from an analysis of the possible applica-
tion of the lex lata international law to looking at the
process of forming relevant norms on inter-State Al-
enabled cyber operations; an attempt is made to get a
view of this ‘journey beyond tomorrow’ through the
prism of transnational legal process theory. The final
Section summarizes the discussion.

2. Evolution of the international debate on au-
tonomous weapons and cyber operations

Concerns about autonomous weapons systems,
also known as lethal autonomous weapons systems
(hereinafter, the LAWS) and lethal autonomous ro-
botic systems (hereinafter, the LARS), or “killer ro-
bots”, have been addressed since 2014 under the aus-
pices of the Convention on Certain Conventional
Weapons (hereinafter, the CCW). With States, inter-
national organizations, and civil society participat-
ing,”” the CCW formed a Group of Governmental
Experts (hereinafter, the GGE on LAWS) in 2016
with the express purpose of debating and resolving
issues pertaining to LAWS. Enhancing knowledge of
the technical, legal, ethical, and operational facets of

LAWS is the goal of the discussions. Its focus is on
the potential impact of these systems on armed con-
flicts, including questions of human control, account-
ability, compliance with IHL, and the potential con-
sequences for civilians. In 2019 the GGE on LAWS
adopted Guiding Principles' reaffirming the applica-
tion of IHL to all weapon systems, including autono-
mous ones”, underlining human responsibility for
decisions on the use of LAWS “since accountability
cannot be transferred to machines™¢, emphasizing
consistently and in relation to several aspects of the
development, testing and use of LAWS the need for
analysis of compliance with international law, in par-
ticular IHL", and pointing out that LAWS should not
be anthropomorphized in domestic policies'®.

Although a legally binding agreement on LAWS
has yet to be reached, the GGE on LAWS has facili-
tated significant discourse among States and non-
State actors, and has contributed to raising awareness
at the international level about the necessity for regu-
lation in this domain. It can be argued that settling of
the principles that are quite general in nature is “cost-
less” for States in the sense that no firm obligations
are assumed in contrast to a universal legally bind-
ing instrument, reaching agreement on which in the
nearest future seems to be an almost impossible task.
That said, the approach of the GGE on LAWS is to
foster transparency of discussion, promote dialogue,
and build consensus among States on how best to ad-
dress the challenges posed by autonomous weapons
systems. As will be shown further in this paper, the
repeated interaction between actors, during which
the interpretation of legal norms and concepts oc-
curs, is an essential part of the transnational legal
process and can have norm-forming potential even
in the absence of the conclusion of an international
treaty as a result of such interaction.

> Thus, in the latest session of the GGE on LAWS in May 2023, apart from representatives of the States — contracting parties
to the CCW, participated representatives of the ICRC, UNIDIR, non-governmental organizations including Amnesty Inter-
national, Future of Life Institute and Human Rights Watch, as well as members of the academic community representing
Universitat Bremen, University of Cambridge, University of Oxford, University of Queensland and some other institutions.
See: Report of the 2023 session of the Group of Governmental Experts on Emerging Technologies in the Area of Lethal Au-
tonomous Weapons Systems. 24 May 2023. CCW/GGE.1/2023/2. URL: https://docs-library.unoda.org/Convention_on_Cer-
tain_Conventional_Weapons_-Group_of_Governmental_Experts_on_Lethal_Autonomous_Weapons_Systems_(2023)/
CCW_GGE1_2023_2_Advance_version.pdf (accessed date: 15.07.2024).

* Annex Il to the Final report of the Meeting of the High Contracting Parties to CCW. 13 December 2019. CCW/MSP/2019/9.
URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/343/64/PDF/G1934364.pdf?OpenElement (accessed date:
15.07.2024).

> |bid. P. 10. Para (a).

¢ |bid. P. 10. Para (b).

7 Ibid. P. 10. Paras (c), (d), (e), and (h).

'8 |bid. P. 10. Para (i).
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The development and deployment of LAWS has
also given rise to significant debates and concerns
within the international scientific and humanitarian
community. These have included calls for a complete
ban on LAWS for ethical and legal reasons [Asaro
2012:694-703]. Thus, expanding the use of killer ro-
bots could lead to dehumanization of war and ero-
sion of moral accountability in warfare by allowing
machines to make life and death decisions without
human involvement [Sassoli 2014]. These voices,
however, are becoming weaker as the use of LAWS
and LARS nestle down as an integral part of any
armed conflict involving a State with a sufficient level
of technological development and cyber capabilities.
At the same time, proponents of a balanced approach
to the use of LAWS by States raise concerns about
their compliance with IHL, in particular the prin-
ciples of distinction, proportionality and military
necessity: LAWS may not possess the ability to dif-
ferentiate between combatants and civilians, poten-
tially leading to unlawful attacks [Anderson, Reisner,
Waxman 2014:401]. The question of legal responsi-
bility also is complicated with autonomy of weapons
if humans are not directly involved in decision-mak-
ing processes and, thus, requires preventive security
framework based on the precautionary principle of
international law [Garcia 2018: 338; Chernyavsky,
Sibileva 2020:235].

That said, States’ interest in autonomy is not
limited to LAWS and LARS - autonomisation of
technology is becoming ubiquitous and is also pen-
etrating the field of cyber operations. Technological
advancements in strengthening autonomy in digital
and physical systems are happening rapidly. As was
already mentioned, the international discussions
on autonomous weapons systems and autonomous
cyber capabilities are taking place independently of
each other and asynchronously. It is in some ways
ironic that the issue of regulating autonomy-enhanc-
ing technologies is discussed primarily in relation to
conventional weapons in the context of the CCW,
while the operation of such technologies and their
consequences manifest themselves on a significant
scale in the digital space, and not (only) in the real

world, and in peacetime, not (only) in time of armed
conflict. Consequently, the issue of autonomous (in
particular, AI-powered) cyber operations, which is
of paramount importance in evaluating the influence
of Al on international security, is frequently either
overlooked or dismissed. While there is significant
focus on systems like LARS and LAWS, these repre-
sent only a fraction of the various potentially hostile
applications that can be enabled by Al

The international discussion under the UN aegis
about the risks of inter-State cyber operations for the
international security began long before the discus-
sion of LAWS in the context of the CCW. The use
of information and communication technologies
(hereinafter, the ICTs) in the context of international
security is addressed since 1998, when Russia intro-
duced a draft resolution on “information security” in
the First Committee of the UN General Assembly.
The potential threats to global security and stability
posed by the development of cyber capabilities have
been examined by six Groups of Governmental Ex-
perts on Developments in the Field of Information
and Telecommunications in the Context of Inter-
national Security (hereinafter, the UN GGE) since
2004-2005 . “International law and in particular the
United Nations Charter, is applicable and is essential
to maintaining peace and stability and promoting
an open, secure, peaceful and accessible ICT envi-
ronment”, the UN GGE confirmed in its 2013 mile-
stone report®. Although there were ups and downs
in the further work of the UN GGE (in particular,
the group was unable to adopt a consensus report in
2015 due to differences in the positions of States on
the issues of the application of IHL and the right to
self-defence to cyber incidents), the sixth and final
GGE, which met between 2019 and 2021, reached
a consensus on report®' that further contributed to
the understanding of responsible behaviour of States
in cyberspace. In December 2018, the General As-
sembly established an Open-Ended Working Group
(hereinafter, the OEWG) to address the existing and
emerging threats in the ICTs environment and the
application of international law in cyberspace®. The
OEWG, open to all UN Member States, held meet-

1% See the factsheet: Developments in the Field of Information and Telecommunications in the Context of International
Security. URL: https://disarmament.unoda.org/ict-security/ (accessed date: 16.07.2024).

20 UNGA: Report of the Group of Governmental Experts on Developments in the Field of Information and Telecommunica-
tions in the Context of International Security. 24 June 2013. UN Doc A/68/98 (GGE Report 2013).

21 UNGA: Report of the Group of Governmental Experts on Developments in the Field of Information and Telecommunica-
tions in the Context of International Security. 14 July 2021. UN Doc A/76/135 (GGE Report 2021).

22 UNGA: Resolution “Developments in the field of information and telecommunications in the context of international

security” 11 December 2018. UN Doc A/RES/73/27.

Moscow Journal of International Law - 4 - 2024

91



KMBEPMPOCTPAHCTBO N MEXXAYHAPOOHOE MNMPABO

E.A. MapTbliHOBa

ings with various stakeholders including industry,
civil society and academia and adopted a consensus
report in March 2021, which was endorsed by the
General Assembly®. In 2020, a new five-year OEWG
was established to continue addressing ICTs secu-
rity*, and in 2022, a resolution entitled “Programme
of action to advance responsible State behaviour in
the use of information and communications tech-
nologies in the context of international security” was
adopted by the General Assembly requesting a report
from the Secretary-General on advancing responsi-
ble State behaviour in the use of ICTs*. The use of
Al in the malicious actions of States in cyberspace
is outside the mandate of the UN GGE and OEWG,
but has received some, albeit limited, attention in the
scientific literature in connection with the discussion
of so-called autonomous cyber capabilities®.
Interestingly, in the GGEs on LAWS and the UN
GGEs there was practically no overlap of technical
and legal specialists among the participants. The dis-
cussions have been held in different formats, most
conversations within the GGEs on LAWS and the
UN GGEs have been centred around a particular
technology as though the technologies in question
are developing independently. The conceptual ap-
paratus used by the groups also differs. Accordingly,
a few terminological clarifications are in order. Un-
like relatively established terminology of LARS and
LAWS in the studies of the warfare robotization,
definitions in the field of studying inter-State cyber
operations are just being coined. In the studies under
the NATO Cooperative Cyber Defence Centre of Ex-
cellence (CCDCOE) auspices, the term ‘autonomous
cyber capabilities’ is used with clarification that au-
tonomy means, in the first place, autonomy from a
human operator”, which can technically be provided
by both AI and other programming means such as

pre-defined tasks or sequences of actions. Such ca-
pabilities can function without Al but incorporating
Al can further enable them to make independent de-
cisions or adjust behavior in changing circumstanc-
es; moreover, Al can be used in an assistance role in
software operated by humans. In this context, the el-
ement of Al application is taken out of the analysis:
“Al is an enabler for autonomy but neither synony-
mous with it nor a prerequisite for it”*.

Francois Delerue in his seminal Cyber Operations
and International Law employs the term “autono-
mous cyber operations” describing them as those
which “once activated, can select and engage targets
without further intervention by a human operator”
[Delerue 2020:158]. He comes to the conclusion that
the autonomy of a cyber operation does not affect its
attribution to a State, since ultimately every cyber
operation is created, programmed and launched by
human operators [Delerue 2020:162].

Empirical studies of cases where AI has been
used to carry out cyber operations also use differ-
ent terminology and are based on different methods
for assessing the role of Al in the cyber incident. The
literature review conducted by the Swedish Defence
Research Agency revealed 19 cases of reported “arti-
ficially intelligent cyberattacks” as of March 2020%.
In accordance with the division of the cyberattack
anatomy into stages, introduced by the authors of
the study, AI was used and there is technical readi-
ness for its use at all five stages: reconnaissance, ac-
cess and penetration, internal reconnaissance and
lateral movement, command and control, as well
as exfiltration and sanitation®, but primarily on the
early phases®. A more recent study shows that the
majority of “Al-driven cyberattack” techniques were
identified in the access and penetration phase, fol-
lowed by the use in exploitation and command and

3 UNGA: Open-ended working group on developments in the field of information and telecommunications in the context
of international security. Final Substantive Report. 10 March 2021. A/AC.290/2021/CRP.2 (OEWG Report 2021).
24 UNGA: Resolution “Developments in the field of information and telecommunications in the context of international

security”. 4 January 2021. UN Doc A/RES/75/240.

% UNGA: Resolution “Programme of action to advance responsible State behaviour in the use of information and commu-
nications technologies in the context of international security”. 12 December 2022. UN Doc A/RES/77/37.

% Liivoja R., Naagel M. and Viljataga A. 2019. Autonomous Cyber Capabilities under International Law. - NATO CCDCOE
Publications. URL: https://ccdcoe.org/library/publications/autonomous-cyber-capabilities-under-international-law/ (ac-

cessed date: 10.07.2024).
27 lbid. P. 9.

28 |bid.P. 10.
% Zouave E.

et al. 2020. Artificially

Intelligent Cyberattacks. -

FOI-R--4947—SE. URL: www.statsvet.uu.se/

digitalAssets/769/c_769530-_3-k_rapport-foi-vt20.pdf at 8 (accessed date: 10.07.2024).

% |bid.P.17.
31 |bid. P. 37.
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control phases™. It is worth emphasizing that there
is very little empirical data in relation to inter-State
Al-enabled incidents due to the predominantly clas-
sified status of such information.

To date, fully autonomous Al-enabled cyber op-
erations have not been recorded. However, many of
those phenomena that were previously the figment
of imagination of science fiction writers are now re-
ality. The rapid development of technology and the
associated threats to international security require
proactive analysis, particularly taking into account
that cyber operations are increasingly driven by AI*.
Accordingly, the next section of this paper describes
the key characteristics of the AI-powered inter-State
cyber operations and provides a general overview of
the application of the norms on use of force to them.

3. AI-powered cyber operations from the use
of force perspective

For the purposes of further discussion, the
term ‘Al-powered cyber operation’ (hereinafter, the
AIpCO) is used, referring to the cases when a State
or a non-State actor whose conduct is attributed to
a State employs Al capabilities to execute a cyber-
attack or defensive cyber-enabled actions without
direct human intervention at least at some stages of
the relevant activity. The AIpCOs range from sim-
ple, predefined actions to complex decision-making
processes based on Al algorithms. An AIpCO might
have the ability to spread itself through autonomous
decision-making, adapting its tactics based on the
specific characteristics of the infected system, similar
to the WannaCry worm attack but with a more in-
telligent and adaptable approach®. Al-powered mal-
ware is potentially able to learn from contextual in-
formation, imitate trustworthy system components,

exploit vulnerabilities, and evade detection, thus
enabling it to cause extensive harm®. AIpCOs can
expand the existing threats of spear phishing attacks,
which is obtaining data or initiating action from the
attacK’s target by deceiving them with a seemingly
reliable front*. Moreover, they empower novel types
of malicious cyber activities, involving for instance
deepfakes or voice mimicking. Among the most
extreme scenarios, an AIpCO in conjunction with
social engineering techniques, such as fabricating a
military order, is carried out or Al in another form is
abused to enable nuclear weapons if nuclear control
systems were digitalized and inadequately secured™.

Among the well-known and thoroughly studied
inter-State cyber incidents, the Stuxnet attack can be
classified (with some degree of caution) as an early
AlIpCO. Discovered in June 2010, Stuxnet was a
highly sophisticated cyberattack that specifically tar-
geted industrial control systems and programmable
logic controllers (PLCs) used in Iran’s nuclear facili-
ties. Stuxnet utilized advanced techniques, including
the use of multiple zero-day vulnerabilities and root-
kit capabilities, to infect its targets and remain unde-
tected®. It also employed complex algorithms and Al
techniques to make decisions based on the specific
characteristics of the targeted systems. Once inside
the system, Stuxnet would manipulate the PLCs,
causing them to malfunction and operate outside of
their intended parameters. This resulted in physical
damage to centrifuges used for uranium enrichment,
leading to a significant slowdown in Iran’s nuclear
program. The level of complexity suggests that the
Stuxnet worm was likely developed and deployed
by a nation-State with significant resources. It has
been widely speculated that the United States and Is-
rael collaborated on the development of Stuxnet®, al-
though the attack was not attributed legally to any of

32 Guembe B. et al. 2022. The Emerging Threat of Ai-driven Cyber Attacks: A Review. — Applied Artificial Intelligence. Vol. 36.
Issue 1.e2037254. URL: https://doi.org/10.1080/08839514.2022.2037254 (accessed date: 10.07.2024).
3 Miller M. NATO Prepares for Cyber War. - Politico. 3 December 2022. URL: www.politico.com/news/2022/12/03/nato-

future-cyber-war-00072060 (accessed date: 10.07.2024).

3% The Next Paradigm Shift Al-Driven Cyber-Attacks. - DarkTrace Research White Paper. 2021. URL: www.oixio.ee/sites/de-
fault/files/the_next_paradigm_shift_-_ai_driven_cyber_attacks.pdf, at 2 (accessed date: 10.07.2024).

% 1bid.P. 3.
% Brundage etal (n11).P.18.
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37 For the description of cyber-nuclear conflicts scenarios refer, e.g., to Stoutland P. O. and Pitts-Kiefer S. Nuclear Weapons
in the New Cyber Age. - Nuclear Threat Initiative. 26 September 2018. URL: www.nti.org/analysis/reports/nuclear-weapons-
cyber-age (accessed date: 10.07.2024).

38 Kaspersky. Stuxnet Explained: What It Is, Who Created It and How It Works. URL: www.kaspersky.com/resource-center/
definitions/what-is-stuxnet (accessed date: 10.07.2024).

3 Kushner D. The Real Story of Stuxnet. — I[EEE Spectrum. 19 January 2024. URL: https://spectrum.ieee.org/the-real-story-
of-stuxnet (accessed date: 15.07.2024).; Council on Foreign Relations. Stuxnet. URL: www.cfr.org/cyber-operations/stuxnet
(accessed date: 15.07.2024).
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these States. Stuxnet was unique in its ability to sabo-
tage physical infrastructure through cyber means. It
demonstrated the potential for cyberattacks to cause
real-world damage and highlighted the growing im-
portance of cybersecurity in critical infrastructure
protection. Stuxnet was widely regarded ground-
breaking also as an example of a cyberattack able to
conduct autonomously and carry out complex ac-
tions without human intervention®. Stuxnet, thus,
“appears to be the first autonomous weapon with an
algorithm, not a human hand, pulling the trigger™*'.

Before proceeding to the analysis of the norms
on use of fore potentially applicable to AIpCOs such
as Stuxnet and more advanced ones, it is helpful to
address their properties relevant for the analysis of
the legal consequences of the AIpCOs commission,
particularly those distinguishing AIpCOs from other
types of cyber operations.

a. Certain characteristics of AIpCOs
relevant for further discussion*

The first characteristic that lies on the surface is
that Al and ML technologies are employed to auto-
mate various aspects of an AIpCO. For the AIpCOs
involved in the cybersecurity systems this includes
tasks such as threat detection, incident response (in-
cluding, automated “hack-back”), vulnerability man-
agement, and security analytics. Leveraging Al and
ML algorithms enables analyzing large volumes of
data in real-time, identifying patterns, and detecting
anomalies that may indicate potential cyber threats
or attacks. Additionally, these technologies can con-
tinuously learn and adapt to new threats and attack
techniques, improving their effectiveness over time.
The AIpCOs committed for malicious purposes lev-
erage Al and ML to compromise security of the tar-
get and the integrity of its computer networks. In the

40 Kaspersky (n 38).

cases when a State is a target of an AIpCO, its digital
security (e.g. provision of public services which are
digitalized), physical security (if an AIpCO reaches
the level of an armed attack) and political security
(e.g., in the cases of interference in political processes
including elections, or targeted disinformation cam-
paigns) are put at risk®.

This description also highlights the second char-
acteristic of AIpCOs - their dual-use nature, that is
applicability both for cybersecurity and hostile ac-
tions [Taddeo, McCutcheon, Floridi 2019:557]. De-
fensive AIpCOs focus on preventing, detecting, and
responding to cyber threats and attacks employing
AL This includes activities such as implementing se-
curity controls, monitoring network traffic for anom-
alies, conducting vulnerability assessments, and inci-
dent response - “hack back™. Offensive operations,
on the other hand, involve actively targeting and
compromising adversary networks, systems, or data.
Such operations can include activities such as recon-
naissance, exploitation, and disruption of adversary’s
capabilities®. These operations are typically carried
out in a controlled manner and may involve intelli-
gence gathering, penetration testing, or even offen-
sive cyber warfare in certain contexts. Both offensive
and defensive AIpCOs are essential components of a
comprehensive State cybersecurity strategy.

Finally, it is necessary to note such a feature of
AlIpCOs as autonomy which refers to the degree to
which Al systems can independently make decisions
and carry out actions within the cyber operation
without human intervention. This level of autonomy
can vary, ranging from systems that require human
approval for every action (“human-in-the-loop”),
then the systems operating autonomously but under
human supervision (“human-on-the-loop”), to those
that can operate with minimal or no human over-
sight (“human-out-of-the loop”)*. Advances in ML

4 Healey J. Stuxnet and the Dawn of Algorithmic Warfare. - Huffington Post. 16 April 2013. URL: www.huffingtonpost.com/
jason-healey/stuxnet-cyberwarfare_b_3091274.html (accessed date: 11.07.2024).

42 Since the author is not a specialist in the field of computer science, the summary of characteristics given in the text does
not claim to be a comprehensive and technically accurate description. The purpose of this section is to point out those
features of AlpCOs that are important for further legal analysis.

4 Brundage etal (n 11).P. 10.

4 Tammet T. 2021. Autonomous Cyber Defence Capabilities. - Autonomous Cyber Capabilities under International Law. Li-
ivoja R, Vdljataga A. (eds). (NATO CCDCOE Publications). At 39. 42-45. URL: https://ccdcoe.org/uploads/2021/05/Autono-
mous-Cyber-Capabilities-under-International-Law.pdf (accessed date: 11.07.2024).

% The Use of Artificial Intelligence in Cyber Attacks and Cyber Defense. 2 September 2023. URL: https://secureops.com/
blog/ai-offense-defense/ (accessed date: 15.07.2024).

4 Garcia E.V. 2019. Artificial Intelligence, Peace and Security: Challenges for International Humanitarian Law. — Cadernos
de Politica Exterior n° 8. Instituto de Pesquisa de Relagdes Internacionais (IPRI). Brasilia. URL: https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3595340 (accessed date: 11.07.2024).
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and Al algorithms have enabled cyber operations to
become more autonomous allowing them to adapt
and evolve their strategies based on real-time feed-
back and changing circumstances. The autonomy of
AlIpCOs offers several advantages, which might be
especially relevant for defensive operations. In par-
ticular, it allows for faster response times, as Al can
detect and mitigate threats in real time, without the
need for human intervention, as well as adapts to the
changing circumstances and corrects actions due to
behaviour of adversaries without additional input
from the human operator”’. It can also handle a larg-
er volume of attacks, improving the overall security
posture. Moreover, Al can identify complex attack
techniques and vulnerabilities that may be difficult
for humans to detect. However, there are challenges
associated with the autonomy of AIpCOs, and the
lack of human oversight raises concerns about liabil-
ity and ethics. In situations where Al systems make
decisions that have significant consequences, such as
launching offensive operations or making critical in-
frastructure decisions, the potential for unintended
consequences or malicious use due to lack of the
situational awareness and political understanding of
reality becomes a concern [Stroppa 2023:2].

b. Application of international law on the use
of force to AIpCOs

The growing sophistication and autonomy of
AlpCOs raise significant concerns about their poten-
tial impact, moral implications and legality, includ-
ing in relation to the corpus of international law on
the use of force. This calls for a review of the extent to
which AIpCOs can be conducted in accordance with
Article 2(4) of the UN Charter, which prohibits the
use of force, and Article 51, which concerns the right
of self-defence.

The two-threshold approach outlined in the UN
Charter serves as the foundation for the implementa-
tion of international law principles pertaining to the
use of force. This approach encompasses the duality

4 McFarland T. 2021. The Concept of Autonomy. (n 44). P. 23.

of the “use of force” and “an armed attack” (Article
2(4) of the UN Charter). Furthermore, the “scale and
effects” doctrine, as articulate by the International
Court of Justice (hereinafter, the ICJ) in the Nicara-
gua case®, provides additional support for this ap-
proach. One of the most frequently cited sources on
the application of the norms of international law in
the context of cyberspace - the Tallinn Manual 2.0
on the International Law Applicable to Cyber Opera-
tions [Schmitt 2017] (hereinafter, the “Tallinn Manu-
al 2.0’) - suggests that a cyber operation constitutes a
use of force, and thus its commission violates Article
2(4), if its “scale and effect” are comparable to a ki-
netic attack that rises to the level of the use of force®.
It is evident that the UN Charter lacks an appropriate
definition of what would constitute force and (or) an
armed attack, particularly, in cyberspace. Further-
more, there is a lack of clarity regarding the threshold
of cyberattacks that would invoke Article 51.

It is sometimes claimed in the literature that the
notion “force’, in line with the ICJ approach in the
Dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua)® should have an evolving
meaning, as other generic terms employed in in-
ternational treaties of unlimited duration [Roscini
2014:46-47]. Thus, certain States have identified dif-
ferent approaches to the evolutionary interpretation
of the term “force”, including the so-called “effects-
based”, “instrument-based” and “target-based” ap-
proaches.

Those States that adopt the “effects-based” ap-
proach go so far as to apply the evolutionary inter-
pretation of the term “force” in Article 2(4), thereby
including cyber operations without physical effects
within its scope. France suggested adopting a non-
exhaustive list of criteria for the assessment of
whether a ‘cyber operation without physical effects’
can be characterized as the use of force, which crite-
ria include “the circumstances prevailing at the time
of the operation, such as the origin of the operation
and the nature of the instigator (military or not), the
extent of intrusion, the actual or intended effects of

4 1CJ: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Merits Judg-

ment of 27 June 1986. - I.C.J. Rep. 1986. Para 195.
4 Tallinn Manual 2.0. Rule 69.

50 |CJ: Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua). Judgment, 2009. - ICJ Rep. 213. Para 66:
“[WThere the parties have used generic terms in a treaty, the parties necessarily having been aware that the meaning of the
terms was likely to evolve over time, and where the treaty has been entered into for a very long period or is ‘of continuing
duration; the parties must be presumed, as a general rule, to have intended those terms to have an evolving meaning”.
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the operation or the nature of the intended target™'.
According to a declaration made by the Dutch Min-
ister of Foreign Affairs, a cyber operation that has a
substantial financial or economic impact could be
considered a use of force®®. The UK Cyber Primer,
while acknowledging the necessity for a cyber opera-
tion to cause “the same or similar effects as a kinetic
attack”, makes a clarification in a footnote that per-
mits such a qualification for attacks, like “a sustained
attack against the UK banking system, which could
cause severe financial damage to the state leading
to a worsening economic security situation for the
population”. This may be indicative of a desire on
the part of certain States (it should be noted that
their number is limited) to extend the scope of the
internationally prohibited “use of force” through the
use of domestic efforts that could be considered an
indication of State practice and opinio juris. Other
States, while espousing the “effect-based” approach,
are circumspect in applying it to cyber operations
devoid of physical damage. For instance, Italy stated
that “[wlhile it is generally accepted that cyber op-
erations resulting in material damage can constitute
a use of force’, it considers “the qualification of cyber
operations which merely cause loss of functionality a
controversial one™*.

Another analytical approach involved for the as-
sessment of the use of force prohibition to cyber-en-
abled activities is the “instrument-based” approach
[Roscini 2014:47]. It is predicated on the general
and broad acknowledgement in national perspec-
tives that any use of force, regardless of the type of
weapon, might violate the prohibition of the use of

force®. It is underpinned by the permissibility of the
consequential use of the analogy with kinetic attacks
(causing deaths, injury or the destruction of physical
objects). The applicability of this approach is ques-
tioned by some States, in particular by Germany,
which “shares the view that with regard to the defini-
tion of “use of force”, emphasis needs to be put on the
effects rather than on the means used™*.

Finally, a “target-based” approach can be involved
to substantiate that a cyberattack constitutes use of
force if it is conducted against national critical infra-
structure of a victim State [Roscini 2014:47]. This ap-
proach is endorsed by Estonia in combination with
the “effects-based” approach: “A cyber operation that
targets critical infrastructure and results in serious
damage, injury or death, or a threat of such an opera-
tion, would be an example of use of force™. Israel
extends it by providing practical examples: “Hacking
into the computers of the railroad network of anoth-
er State and programming the controls in a manner
that is expected to cause a collision between trains
can amount to use of force™, referring also to the
effects of the attack alongside its target. Overall, the
“target-based” approach, if employed in isolation,
carries the risk of expansive application, as it labels
any cyber operation targeting a critical national in-
frastructure as a use of force, even if it causes only
nuisance or merely gathers information. Besides,
there is no consensus on what exactly constitutes
“critical national infrastructure”, which creates fur-
ther ambiguity. The Russian national regulation,
thus, broadens the definition of “critical information
infrastructure objects” by listing the sectors in which

51 Ministére des Armées.France:International Law Applied to Operationsin Cyberspace.P.7. URL: https://www.defense.gouv.
fr/sites/default/files/ministere-armees/Droit%20international%20appliqu%C3%A9%20aux%200p%C3%A9rations%20
dans%20le%20cyberespace.pdf (accessed date: 15.11.2024).

52 Letter from the Minister of Foreign Affairs to the President of the House of Representatives on the International Legal
Order in Cyberspace. 5 July 2019. Appendix: International Law in Cyberspace. P. 4.

53 UK Ministry of Defence: Cyber Primer. 2" ed. 2016. Annex 1A - International Law aspects. P. 12.

54 ltalian Ministry for Foreign Affairs and International Cooperation: Italian position paper on “International law and cy-
berspace.2021.P.8. URL: https://www.esteri.it/mae/resource/doc/2021/11/italian_position_paper_on_international_law_
and_cyberspace.pdf (accessed date: 15.11.2024).

55 1CJ: Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion. 1966. — ICJ Rep. 226. Para 39.

% Germany. On the Application of International Law in Cyberspace: Position Paper. P. 6. URL: https://www.auswaertiges-
amt.de/blob/2446304/32e7b2498e10b74fb17204c54665bdf0/on-the-application-of-international-law-in-cyberspace-
data.pdf (accessed date: 15.11.2024).

57 Official compendium of voluntary national contributions on the subject of how international law applies to the use of
information and communications technologies by states submitted by participating governmental experts in the Group of
Governmental Experts on Advancing Responsible State Behaviour in Cyberspace in the Context of International Security.
13 July 2021. UN Doc. A/76/136. P. 26.

8 Schondorf R. Israel’s Perspective on Key Legal and Practical Issues Concerning the Application of International Law to
Cyber Operations. — EJIL:TALK! 9 December 2020. P. 399. URL: https://www.ejiltalk.org/israels-perspective-on-key-legal-and-
practical-issues-concerning-the-application-of-international-law-to-cyber-operations (accessed date: 15.11.2024).
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relevant information systems and networks operate.
These sectors include healthcare, science, transport,
communications, energy, banking and other finan-
cial market sectors, the fuel and energy complex,
nuclear energy, defence, rocket and space industry,
mining, metallurgy and chemical industry®. Thus,
physical objects of information infrastructure and
telecommunication networks used to organize inter-
action between them constitute the concept of “criti-
cal national infrastructure’, attack on which can po-
tentially constitute use of force if Russia applied the
“target-based” approach.

As shown by the various methods examined, the
severity of the attack, its immediacy, directness, in-
vasiveness, measurability of effects, military nature,
State involvement and the alleged legality of the at-
tack are just some of the quantitative and qualitative
factors that can be used to determine whether a cy-
ber operation crosses the line into the use of force.
However, the assessment of certain of these qualita-
tive factors, including intensity of the operation, is
hardly possible by means of autonomous Al algo-
rithms, which requires pre-programming or opera-
tor control to comply with restrictions on the use of
force [Stroppa 2023:3]. Whether AI will in principle
be able to assess the legality of an attack is a question
that remains open. Furthermore, the potential conse-
quences of autonomous cyber operations as a means
of force extend beyond immediate physical damage.
The interconnected nature of cyberspace means that
attacks can have cascading effects, impacting critical
infrastructure, economic stability, and even human
lives. Evaluating the potential collateral damage and
long-term consequences of such operations becomes
essential in assessing their legality.

The notion of the ‘armed attack’ defined by the
ICJ as “the most grave forms of the use of force™
requires a nuanced approach when applied for quali-

fication of actions in cyberspace. The international
group of experts — authors of the Tallinn Manual 2.0
suggested that a cyber operation reaches the level of
an armed attack if it kills or seriously injures several
persons or significantly damages or destroys prop-
erty®’. In the context of cyber operations, this could
theoretically mean situations where critical infra-
structure, such as power grids or transport systems,
is targeted, resulting in physical damage or signifi-
cant disruption, or causing death, for example by an
attack on a hospital network. However, the matter
of qualification of hostile activities in cyberspace as
an armed attack remains highly controversial, which
is confirmed, inter alia, by the lack of uniformity
in the States positions within the UN GGE work-
ing sessions and the fact that, as a consequence, this
issue remained unresolved in the last report of the
UN GGE®. The uncertainty of States as to whether
a cyber operation can constitute an armed attack is
manifested, for example, in the persistent mantra of
analysing each incident “on a case-by-case basis™®.
The issue of applicability of the right to self-
defence against cyber operations became a bone of
contention in the work of the UN GGEs. Both the
2013 and 2015 reports acknowledged the role of the
UN Charter in promoting international peace, but
the right to self-defence (Article 51) sparked intense
arguments in every UN GGE session leading up to
their adoption and reached its peak within the work
of the UN GGE on the fifth report in 2016-2017.
Western nations pushed to explicitly include self-de-
fence as a response to cyberattacks, but some other
countries resisted. Russia, China and Cuba were par-
ticularly opposed to this idea. Some expressed the
concern that extending Article 51 of the UN Charter
to cyberattacks could lead to a constant cycle of con-
flict in the digital realm. Particularly, the position of
Cuba was based on the assertion that the draft text of

% (QepepanbHblil 3aKOH «O 6e30MacHOCTY KPUTMYECKOW HPOPMAaLMOHHON NHPacTpyKTypbl Poccuitckoin Oepepauun»
[Federal Law “On the Security of Critical Information Infrastructure of the Russian Federation”]. No. 187-FZ dated 26 July

2017. Art. 2(8). (In Russ.)
% Nicaragua v US. Para. 191.
61 Tallinn Manual 2.0. Rule 71. Para 8.
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62 See Report of the Group of Governmental Experts on Advancing Responsible State Behaviour in Cyberspace in the Con-
text of International Security. UN Doc A/76/135 (14 July 2021). Para. 71(f).

% See, e.g.: African Union Peace and Security Council: Common African Position on the Application of International Law to
the Use of Information and Communication Technologies in Cyberspace. 29 January 2024. P. 6: “Whether a particular cyber
operation constitutes a use of force or amounts to an armed attack should be determined on a case-by-case basis”; Com-
pendium. P. 69-70. Position of Norway: “A cyber operation may constitute use of force or even an armed attack if its scale
and effects are comparable to those of the use of force or an armed attack by conventional means. This must be determined
based on a case-by-case assessment having regard to the specific circumstances”.
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the UN GGE report “aimed to establish equivalence
between malicious use of ICTs and the concept of
‘armed attack], as provided for in Article 517,

The content of measures constituting self-defence
also raises the question of their nature. To date, con-
sensus has been formed in the national positions of
the States that have expressed themselves on this
issue that self-defence in response to a cyberattack
can be expressed by both cyber and kinetic means;
conversely, cyber means can be used in self-defence
against a kinetic attack®. The logic behind this atti-
tude was expressed by Poland which indicated that
“[d]eprivation of the right to respond to such a cy-
berattack with kinetic means could render the self-
defence right illusory when the perpetrator of an
armed attack is little dependent on its functioning in
cyberspace”®.

In order for Al to exercise the right of self-de-
fence under Article 51 of the UN Charter, it must
be able, first, to classify hostile actions, whether ki-
netic or cyber, as an “armed attack” and, second, to
respond within the predetermined parameters of
self-defence, namely necessity and proportionality®’.
Furthermore, a response in the form of hacking back
necessitates an irrefutable attribution of the initial at-
tack to the perpetrator to circumvent the potential
for the deployment of force against a third State and
the concomitant liability for the responding State.
The use of various masking and mimicry technolo-
gies complicates technical attribution, not to men-
tion the complexity of legal attribution of activities
to a State, which is primarily a political decision, and
therefore requires a broader contextual approach
than that which can be provided by Al

c. Attribution of AIpCOs to States

The question of the possibility and procedure for
attributing actions committed during an AIpCO to a
State is connected, on the one hand, with the limits of
the autonomy of such an operation (which were dis-
cussed earlier), and on the other - with the broader
and highly controversial issue of potential legal per-
sonality of AL

Addressing the latter aspect, it is worth not-
ing that the Articles on Responsibility of States for
Internationally Wrongful Acts (hereinafter, the
ARSIWA)® operates in terms “person”, “a group of
persons” and “entity” listing the actors whose con-
duct can be attributed to a State®. According to the
ILC commentaries to ARSIWA™, the term “person
or entity’, although used in a broad sense, includes
a natural or legal person’ but not a technology. The
term “group of persons” is intended to emphasize the
fact that the attributable conduct “may be that of a
group lacking separate legal personality but acting
on a de facto basis””. In this paradigm centered on
personality, it seems that actions committed within
an AIpCO with a high level of autonomy cannot
in principle be attributed to a State at least until Al
technology is given legal personality. Two possible
approaches can be preliminary discussed.

The first approach lies in the plane of recognizing
the AI legal personality, whereupon the concept of
“person” for the purposes of applying the law of State
responsibility will include not only natural and legal
persons, but also Al as a technology or algorithm,
depending on how it is defined for the purposes of

¢ Declaration by Miguel Rodriguez, Representative of Cuba, at the Final Session of Group of Governmental Experts on
Developments in the Field of Information and Telecommunications in the Context of International Security. New York. 23
June 2017.

¢ See, e.g.: International law and cyberspace. Finland’s national positions. P. 7. URL: https://um.fi/documents/35732/0/
KyberkannatPDF_EN.pdf/12bbbbde-623b-9f86-b254-07d5af3c6d857t=1603097522727 (accessed date: 15.11.2024).
 Ministry of Foreign Affairs of Poland, The Republic of Poland’s Position on the Application of International Law in Cyber-
space at 5.29 December 2022. URL: https://www.gov.pl/web/diplomacy/the-republic-of-polands-position-on-the-applica-
tion-of-international-law-in-cyberspace (accessed date: 15.11.2024).

¢ Nicaragua v US. Paras. 176, 194. On proportionality in the jus as bellum for autonomous cyber capabilities see Margulies
P.2021. Autonomous Cyber Capabilities, Proportionality, and Precautions. (n 44). P. 162-165.

% UNGA: Res. 56/83. Articles on Responsibility of States for Internationally Wrongful Acts 12 December 2001. UN Doc. A/
RES/56/83.

¢ Article 4(2) ARSIWA:“An organ includes any person or entity which has that status in accordance with the internal law of
the State” The term “person or entity”is also used in Article 5 and 7. The term “group of persons”is used in Articles 8 and 9.
7% International Law Commission: Articles on the Responsibility of States for Internationally Wrongful Acts, with Commen-
taries. 2001. UN Doc. A/56/10. (The ARSIWA w. Commentaries).

1" ARSIWA w. Commentaries, commentary (12) to Article 4.

72 |bid. Commentary (9) to Article 8.
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designating its personality. In this case, AI would be
considered a person whose actions might, in theory,
be attributed to a State under the general grounds for
attributing conduct to a State, specifically as directed
or controlled by a State under Article 8 ARSIWA. The
discussion about the (im)practicability and (im)pos-
sibility of recognizing the legal personality of Al is by
now quite robust and relates to the issues of liability
of Al in general, for instance, in the context of self-
driving cars, as well as in other areas, including in-
tellectual property rights [Cerka, Grigiené, Sirbikyté
2017; Chesterman 2020]. In the context of the law of
State responsibility, it can be advocated that at least
limited personhood shall be accorded to Al once
it reaches the level of autonomous decision mak-
ing [Stahl 2006:211]. Curiously, in August 2022 the
US Department of the Treasury’s Office of Foreign
Assets Control (OFAC) imposed sanctions on the
so-called virtual currency mixer “Tornado Cash™?
which technically is a computer code, a set of smart
contracts on the Ethereum blockchain, and does not
fall under the definition of a “person” according to
Executive Order No. 13694, on the basis of which
the sanctions were applied. However, apart from this
exception case, to date there is no evidence of State
practice or opinio juris to support a supposition that
Al or another technology can be treated as a legal
subject from the international law perspective™. This
first approach, at the same time, introduces a wide
range of ethical issues related to the anthropomor-
phization of technology, which cannot be resolved
solely by the methods of legal and political science.
The second approach is perhaps more instrumen-
tal and consists in recognizing Al exclusively as a tool
for performing AIpCOs, regardless of the degree of
the algorithm autonomy in making decisions. In this
case, the question of conduct attribution refers not to
the “State — AI” relation, but to the relation ‘State —
natural or legal person’ that programmed, launched
or supervised an AIpCO, even if the degree of au-
tonomy of such operation reached the level “human-
out-of-the-loop”. This approach brings the debate

about responsibility for inter-State AIpCOs closer
to the discussion of responsibility for using LAWS.
At the same time, with perhaps a simpler legal im-
plementation compared to the first approach (as it
does not create novel legal obstacles), it is associated
with certain practical difficulties, some of which are
already observed while attempting to attribute “old-
fashioned” cyber operations without Al, and which
get even more complicated with the addition of an
Al element to them. These difficulties relate both
to the application of specific grounds of attribution
(particularly, the State control over the conduct of
non-State actors under Article 8 ARSIWA) and a
duty to reach any of the standards of proof applicable
in international law [Roscini 2015:248]. Thus, start-
ing with the early well-known cases of cyber opera-
tions targeted against States, such as a cyberattack
against Estonia in 20077, States have been resorting
quite willingly to accusations and condemnation.
However, the transition from “naming and sham-
ing” [Finnemore, Hollis 2020] to official attribution
is complicated by legal and political reasons: namely,
the need to prove the ground of attribution, that is
the link between the attack perpetrator and the State,
and to disclose evidence. Instead, States tend to use
rather vague language about their belief in another
State sponsoring malicious cyber activity: so, the
UK rated the probability of the Russian military in-
telligence service (GRU) perpetrating a cyberattack
against Georgia in 2019 as “almost certain” (95 % +
probability)’¢, though no evidence proving attribu-
tion was provided. Until recently, a situation in which
a State would admit involvement in malicious ac-
tions in cyberspace against another State, much less
proactively declare them, was unthinkable. However,
since October 2023, the Main Intelligence Directo-
rate of the Ukrainian Ministry of Defense has openly
accepted responsibility for at least five episodes of cy-
berattacks, the most plausible of which was the state-
ment about an attack on the Russian company IPL
Consulting which develops and implements tech-
nological solutions for managing processes in heavy

73 U.S. Department of the Treasury: Press release “Treasury Sanctions Notorious Virtual Currency Mixer Tornado Cash”. 8
August 2022. URL: https://home.treasury.gov/news/press-releases/jy0916 (accessed date: 11.11.2024).

74 Liivoja, Naagel and Véljataga (n 26). P. 32.

> Estonian Links Moscow to Internet Attack. — The New York Times. 18 May 2007. URL: www.nytimes.com/2007/05/18/

world/europe/18estonia.html (accessed date: 15.11.2024).

76 Foreign & Commonwealth Office: Press Release “UK Condemns Russia's GRU over Georgia Cyber-Attacks” 20 Febru-
ary 2020. URL: www.gov.uk/government/news/uk-condemns-russias-gru-over-georgia-cyber-attacks (accessed date:

15.11.2024).
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industry”’. Probably, official statements on behalf of a
Ukrainian government agency are designed for some
informational effect, and exclude the possibility of
any real legal consequences in terms of responsibil-
ity, which once again emphasizes the highly politi-
cized nature of the issue of attribution.

In case of AIpCOs, complications are added to
the matter of attribution from both sides: substan-
tive and evidentiary’. The introduction of an addi-
tional element of Al into the process of establishing
the connection between the individual or individu-
als responsible for the cyber operation and the State
may present a significant challenge in determining
the grounds for attribution, namely on the basis of
State control over the conduct under Article 8 AR-
SIWA, if the perpetrator himself does not control the
progress (in a worst case scenario, even the launch)
of the operation due to the fact that decision-making
is transferred to Al The regime of objective responsi-
bility can probably be applied to any malicious use by
a State of Al technically attributable to that State, re-
gardless of its degree of autonomy. However, for the
practical application of such a regime, States should
agree, not at the level of abstract principles, but in
the form of concrete commitments to ensure trans-
parency and traceability of the use of AL The funda-
mental achievability of such agreements raises seri-
ous doubts, based, among other things, on the entire
history of discussions between States about norms
on responsible behavior in cyberspace, which shows
a low level of trust among participants of this process
in relation to each other. In the absence of such com-
mitment on traceability, attribution of the malicious

use of Al will require provision of evidence, which
in its turn potentially might lead to the disclosure of
sensitive information about the victim-State’s cyber
defence capabilities, including AT systems employed
for the task of national cybersecurity. This will lead
to the same situation that already exists with regard
to conventional cyber operations, where States are
extremely reluctant to provide evidence of their ac-
cusations against alleged attackers for fear of com-
promising the secrecy of data about their own cyber
capabilities™.

4. “Journey beyond Tomorrow”: formation
of norms on responsible use of Al by States
as transnational legal process

This section of the study is based on the method-
ology of Transnational Legal Process (hereinafter, the
TLP), also known as the “New” New Haven School
of International Law. TLP is a conceptual framework
for understanding international law and a school of
thought that provides a comprehensive approach to
the study of how international legal norms are creat-
ed by private and public actors, applied, interpreted,
enforced and internalized in a globalized world [Koh
2001:313]. The applicability of this methodological
approach to researching the process of formatting
international (or transnational) legal regulation of
Al application in general, and in the context of cyber
operations in particular, can be justified by specific
features of TLP as a mode of international legal schol-
arship. At the heart of this approach lies the idea that
legal norms are internalized through repeated cycles

77 Fornusek M. Military Intelligence Claims Cyberattack on IT Company Providing Services to Russian Defense Industry. —
The Kyiv Independent. 27 January 2024. URL: https://kyivindependent.com/military-intelligence-claims-powerful-cyberat-
tack-on-russian-it-company (accessed date: 11.11.2024).

78 For a detailed discussion of applying possible grounds of attribution under ARSIWA refer, e.g., to Haataja S. 2021. Attribu-
tion in the Law of State Responsibility. — Liivoja and Véljataga (n 44). P. 260.

7% The question of attribution became a subject matter of national contributions which certain States submitted within
the work of UN GGE in 2019-2021. Most of the contributing States expressed quite a cautious position about the standard
of attribution of malicious cyber-enabled activities to another State. E.g., Australia noted that “States are entitled, in their
sole discretion, and based on their own judgement, to attribute unlawful cyber activities to another State. States should act
reasonably when drawing conclusions based on the facts before them”. The necessity to reveal evidence is not mentioned.
Similar position was expressed by Estonia: “Attribution remains a national political decision based on technical and legal
considerations regarding a certain cyber incident or operation. Attribution will be conducted on a case-by-case basis, and
various sources as well as the wider political, security and economic context can be considered’, as well as Germany which
considers that “that there is no general obligation under international law as it currently stands to publicize a decision on
attribution and to provide or to submit for public scrutiny detailed evidence on which an attribution is based” and some
other States. Contribution of the Russian Federation, on the contrary, called for the avoidance of unsubstantiated accusa-
tions and for disclosure of necessary technical evidence. See the “Official compendium of voluntary national contributions
on the subject of how international law applies to the use of information and communications technologies by States
submitted by participating governmental experts in the Group of Governmental Experts on Advancing Responsible State
Behaviour in Cyberspace in the Context of International Security established pursuant to General Assembly resolution
73/266" 13 July 2021. UN Doc A/76/136*.
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of “interaction-interpretation-internalization”, where
“particular readings of applicable global norms are
eventually domesticated into states’ domestic legal
systems” [Koh 2007:566] and through this compli-
ance of States with international law is promoted. The
process is shaped by the interaction of the so-called
“agents of internalization”, which include non-State
actors (so-called transnational norm entrepreneurs),
official representatives of States (governmental norm
sponsors), transnational issue networks, and inter-
pretive communities [Koh 2007:567-568]. The agents
of internalization prompt interaction through which
the interpretation or articulation of the global norm
relevant to the circumstance takes place. The aim of
the initiator might be not (or not only) in the coer-
cion of the counterparty to obey the norm but in in-
ternalization of the international norm in the coun-
terparty’s domestic system [Koh 2022:113].

The four distinctive features of the transnational
legal process, as they are described by Harold Hongju
Koh, one the founding fathers of TLP, fully manifest
in the process of international AI- and cybernorms
formation. First, the TLP as a methodological ap-
proach is non-traditional in the sense that it disman-
tles the traditional dichotomies between internation-
al and domestic, public and private [Koh 2001:314].
It is evident that the process of formalising norms on
the behaviour of actors in cyberspace and the nas-
cent discussion on AIpCOs does not occur within
the confines of either the national or international
level. This is because it is neither a matter of regu-
lation that is confined solely to the borders of each
particular State nor is it solely a matter of regulation
that is confined to operating across their borders.
Consequently, the norms and guidelines defining
acceptable State conduct in cyberspace with the aim
of mitigating the risks posed by cyber activity both
within and between States and fostering stability, se-
curity, and trust in the digital sphere, can be found in
national legislation and at the international level. Do-
mestic norms, included particularly in cybersecurity
strategies and doctrines with the EU Cybersecurity

Strategy of 2020*° and the US National Cybersecurity
Strategy of 2023% among recent instances, establish
regulations that outline the rights, responsibilities,
and liabilities of individuals, organizations, and insti-
tutions concerning cybersecurity. The EU Artificial
Intelligence Act represents one of first examples of
comprehensive domestic regulation of AI, which in-
troduces certain limitations in application of Al aim-
ing to protect citizens’ rights*’. National laws in this
field also typically cover areas such as data protec-
tion, privacy, intellectual property, and cybercrime.
International norms can be found both in interna-
tional treaties, including Budapest Convention on
Cybercrime and the Draft UN Convention against
cybercrime adopted by consensus on 7 August 2024,
as well as in an emerging form in sources of soft law
such as the UN GGE principles of responsible State
behaviour in cyberspace, recommendations of the
UN High-level Advisory Body on Artificial Intel-
ligence encapsulated in the Final Report “Govern-
ing AI for Humanity”® and the “Recommendation
on the Ethics of Artificial Intelligence”, adopted in
2021 by UNESCO. The formalization of Al and cy-
bersecurity norms also dissolves the private-public
divide because they are intended to regulate State-
to-State relations (mainly defining the boundaries of
legitimate inter-State influence in cyberspace), which
makes them a component of “public” international
law, and at establishing a procedure for cross-border
interaction (for example, with respect to personal
data transfer) between non-State actors - that is, in
the context of “private” international law.

Second, transnational legal process is non-statist
meaning that it involves not only States but also,
and sometimes primarily, non-State actors [Koh
2001:314]. The subject of the application of interna-
tional law in cyberspace, and in particular the de-
bate surrounding the requirement, or perhaps the
redundancy, of international legal regulation of the
use of Al is a truly multi-stakeholder one. Further-
more, international cybersecurity norms encompass
confidence-building measures (CBMs), which are

8 Joint Communication to the European Parliament and the Council on the EU’s Cybersecurity Strategy for the Digital Dec-
ade. 16 December 2020. URL: https://digital-strategy.ec.europa.eu/en/library/eus-cybersecurity-strategy-digital-decade-0

(accessed date: 13.07.2024).
8 The White House (n 9).

82 European Parliament. Press release “Artificial Intelligence Act: Deal on Comprehensive Rules for Trustworthy Al”. 9 De-
cember 2023. URL: https://www.europarl.europa.eu/news/en/press-room/20231206IPR15699/artificial-intelligence-act-
deal-on-comprehensive-rules-for-trustworthy-ai (accessed date: 11.07.2024).

8 Governing Al for Humanity: Final Report. 2024. URL: https://www.un.org/sites/un2.un.org/files/governing_ai_for_hu-

manity_final_report_en.pdf (accessed date: 16.11.2024).
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voluntary actions taken by States to increase trans-
parency and reduce the risk of misperception or
miscalculation in cyberspace®*. CBMs include shar-
ing information on national cybersecurity strate-
gies, participating in joint exercises, and establishing
hotlines for communication during cyber incidents.
In the paradigm of TLP, repeated situations of inter-
action between State representatives, international
organizations and bodies (such as the Internet Gov-
ernance Forum), expert groups, academia and civil
society have the potential to crystallize the norms
of international law applicable to the inter-State cy-
ber incidents, including AIpCOs, through the inter-
pretation of existing provisions and facilitation of
discussions, negotiations, and consensus-building
among nations.

Third, transnational legal process is not static
but dynamic [Koh 2001:314]: the norms change and
evolve in the cycles of interactions, they move bot-
tom-up from private initiatives to the legislator, and
vice versa, and also migrate from the national to the
inter-State level, and in the opposite direction. Thus,
the emerging field of international soft law regarding
Al relationships results in the interaction of various
sources, such as private agreements (often, market-
driven [Chinen 2023:72-106]) made by corporations,
regulations set by individual States, the body of inter-
national law itself, recommendations of internation-
al organizations, and civil society, which predefines
formulation of the normative framework through a
range of approaches, from voluntary agreements to
formal regulations.

Finally, transnational legal process is normative
[Koh 2001:314]. Subsequent stages of the interactive
cycle of interaction and interpretation internalize
these norms and promulgate compliance with them
as part of the States” internal normative system and
value set. With respect to AIpCOs the regulation de-
cisions are multilevel, and the interaction between
the “agents of internalization” leads to informal law-
making, in particular through interpretations on the

international level with further incorporation into
national policies®. As an example, the AI Policy Ob-
servatory was established by the OECD with the pur-
pose of overseeing Al policies and producing docu-
ments that have an impact on national policies: the
“Recommendation of the Council on Artificial Intel-
ligence” of 2019 (amended in 2023) contains, inter
alia, recommendations for the States adhering to this
document on the development of national policies
for Al including experimental regimes for testing Al
systems®.

Regional and State positions on cyber-related is-
sues, including rule of international law, are anything
but uniform, and today this split is more visible than
ever. Thus, NATO’s 2022 Strategic Concept adopted
at the Madrid Summit in June 2022 emphasizes the
need for enhancement of the “strategic partner-
ship” between the Alliance and the EU, including in
the task of “countering cyber and hybrid threats™.
Cooperation contemplates exchange of cyber threat
intelligence, joint training and research as well as
regulatory convergence. As another vivid and recent
example, the new US National Cybersecurity Strat-
egy®® premises on the opposition of the States des-
ignated as authoritarian, which include China, Rus-
sia, Iran and North Korea®’, and countries that share
the declared commitment of the United States to
democratic freedom and human rights. This oppo-
sition is repeatedly emphasized throughout the text
of the US National Cybersecurity Strategy: it goes
as far as naming China, Russia, Iran and North Ko-
rea as the main adversaries of the US in cyberspace
which “with revisionist intent are aggressively using
advanced cyber capabilities to pursue objectives that
run counter to our interests and broadly accepted
international norms™® (although, the US Strategy
does not clarify which international norms precise-
ly). On the other side, Russia and China as part of
the BRICS, signed the XIV BRICS Summit Beijing
Declaration which underscored “the importance of
establishing legal frameworks of cooperation among

8 Healey J. et al. Confidence-Building Measures in Cyberspace. A Multistakeholder Approach for Stability and Security. -
Atlantic Council. 2014. URL: www.files.ethz.ch/isn/185487/Confidence-Building_Measures_in_Cyberspace.pdf (accessed

date: 12.07.2024).

8 On the review of national Al policy regimes and their typology depending on the State’s governance mode see: Fil-
gueiras F. 2022. Artificial Intelligence Policy Regimes: Comparing Politics and Policy to National Strategies for Artifiial Intel-
ligence. - Global Perspectives. Vol. 3. Issue 1. URL: https://doi.org/10.1525/gp.2022.32362 (accessed date: 11.07.2024).

8 QECD: Recommendation of the Council on Artificial Intelligence. Paris: OECD. 2019. URL: https://legalinstruments.oecd.
org/en/instruments/OECD-LEGAL-0449 (accessed date: 13.07.2024).

8 NATO 2022 Strategic Concept, para. 43. URL: www.nato.int/strategic-concept/ (accessed date: 14.07.2024).

8 The White House (n 9).
8 lbid. at 3.
% |bidem.
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BRICS countries on ensuring security in the use of
ICTs” and acknowledged “the need to advance prac-
tical intra-BRICS cooperation through implementa-
tion of the BRICS Roadmap of Practical Cooperation
on ensuring security in the use of ICTs™".

In the context of such open confrontation, are
there prospects for a rapprochement, in particular
on the issue of the responsible use of AI? Will the
US, China, and Russia be prepared to collaborate and
restrict the use of AI for malevolent purposes, given
their divergent stances but shared aspirations to lead
the development of AI?

The history of the UN GGE work shows how
States are able to come from an absolute dead end on
certain matters if not to consensus, then to compro-
mise, through repeated episodes of interaction and
communication. One illustrative example is the dis-
cussion of the application of jus ad bellum, IHL and
the law of State responsibility in the context of cyber
incidents. The fifth UN GGE was unable to adopt final
reports in 2016-2017 due to concerns expressed by
Russia® and China® and Cuba® that the applicability
of jus ad bellum and IHL may result in the establish-
ment of an “equivalence between the malicious use
of [information and communication technologies]
and the concept of ‘armed attack™ under Article 51
of the UN Charter. This, in turn, could lead to the
militarisation of the use and the response to ICTs. In
its report of 2021, the UN GGE finally acknowledged
the applicability of IHL, specifying though that these

norms apply “only in situations of armed conflict™,

thus leaving the door open for further discussion on
which particular cyber operations can be qualified as
an “armed conflict”. Still, progress in the work from
the fifth to sixth UN GGE shows the possibility in
principle to achieve certain compromise.

In discussion on the limitation of malicious Al
use, including LAWS and employment of autono-
mous cyber capabilities for hostile actions, analogy
is sometimes drawn between regulation of AI and
restrictions over specific types of weapons, includ-
ing nuclear arms control®”. However, the prospect of
agreeing on a hard law international treaty limiting AI
similar to weapons on the platform of the UN GGE or
the GGE in LAWS is assessed as low, and some ar-
gue that other processes could produce more effec-
tive formal regulation®. Besides, the scepticism that
limitation of the malicious use of Al will follow the
same path as non-proliferation of nuclear weapons
stems from the comprehension that Al today poses
a lesser existential threat than nuclear weapons did
against the backdrop of the Cuban missile crisis when
the talks initiated and eventually led to negotiation of
the Treaty on the Non-Proliferation of Nuclear Weap-
ons”. And since the stakes are perceived not so high,
the motivation to reach agreements with competitors
is elusive, which leads some commentators to suggest
that achieving a universal international treaty to limit
the malicious use of Al is impossible until the world is
on the verge of a major Al-caused crisis'®.
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1 XIV BRICS Summit Beijing Declaration. Para. 31. URL: www.gov.br/mre/en/contact-us/press-area/press-releases/xiv-
brics-summit-beijing-declaration (accessed date: 11.07.2024).

92 Response of the Special Representative of the President of the Russian Federation for International Cooperation on
Information Security Andrey Krutskikh to TASS’ Question Concerning the State of International Dialogue in This Sphere.
29 June 2017. URL: www.mid.ru/en/foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/content/id/2804288 (accessed
date: 11.07.2024).

% China did not publically share its position, see: Korzak E. UN GGE on Cybersecurity: The End of an Era? — The Diplomat.
31 July 2017. URL: https://thediplomat.com/2017/07/un-gge-on-cybersecurity-have-china-and-russia-just-made-cyber-
space-less-safe (accessed date: 11.07.2024).

¢ Declaration by Cuba, at the Final Session of Group of Governmental Experts on Developments in the Field of Information
and Telecommunications in the Context of International Security. New York. 23 June 2017. URL: http://misiones.minrex.
gob.cu/en/un/statements/71-unga-cuba-final-session-group-governmental-experts-developments-field-information (ac-
cessed date: 15.07.2024).

 |bidem.

% Report of the Group of Governmental Experts on Advancing Responsible State Behaviour in Cyberspace in the Context
of International Security. UN Doc A/76/135. 14 July 2021. Para. 71(f).

7 See, e.g.: Shereshevsky Y. 2022. International Humanitarian Law-Making and New Military Technologies. — International
Review of the Red Cross. 2131. URL: https://international-review.icrc.org/sites/default/files/reviews-pdf/2022-11/interna-
tional-humanitarian-law-making-and-new-military-technologies-920.pdf (accessed date: 11.07.2024).

% Carpenter C. A Better Path to a Treaty Banning “Killer Robots” Has Just Been Cleared. — World Politics Review. 7 Janu-
ary 2022. URL: www.worldpoliticsreview.com/a-better-path-to-a-treaty-banning-ai-weapons-killer-robots/ (accessed date:
12.07.2024).

% Deeks A. 2023. National Security Al and the Hurdles to International Regulation. — The Digital Social Contract: A Lawfare
Paper Series. At 12-13. URL: https://ssrn.com/abstract=4405158 (accessed date: 11.07.2024).
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This discouraging forecast does not, however, ne-
gate the necessity of discussing how existing interna-
tional law applies to Al in general and to AIpCOs in
particular. The interpretation of current norms and
the expression of States’ positions have the potential
to establish a general framework for the boundaries
of acceptable Al-powered activities in an informal
law-making mode, even though it is likely that these
discussions will mostly take place among ‘like-mind-
ed’ States'”, in regional unions, bilaterally, and on
non-State forums in the upcoming years.

5. Conclusion

The complication of inter-State cyber operations
by AI technology raises additional questions about
the application of international law, in particular its
norms on the use of force, to Al-powered cyber in-
cidents. The deployment of LAWS and commitment
of AIpCOs could potentially result in the initiation
of a new arms race, this time involving Al as nations
seek to develop and acquire these systems in order to
maintain strategic parity. This could destabilize glob-
al security and increase the risk of conflict escalation.
This and other political and ethical considerations ar-
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NCMNOJIb3OBAHUE UCKYCCTBEHHOIO
WHTEJINEKTA KAK OCHOBA
YCTOMYMBOIO PA3BUTUA
YEJIOBEYECTBA: OCOBEHHOCTHU
MEXAYHAPOOHO-NMPABOBOIO

PEINYJINPOBAHUA

BBEIOEHWE. Hoseiiwue yugposvie mexHonozuu
ueparom Kouesyo poiv 8 pa3sumul cospemerHo-
20 00ujecmea u 20cy0apcmea, cnocoocmeyom ux
danvHetiuemy coseputercmeosaruio. O0HO U3 pas-
HO8UOHOCMell NOOOOHBIX MeXHON02ULL A6/IAEMCs UC-
KyccmeenHuiil unmennexm (Oanee — VIV), komopoiii
oKasvleaem 3Ha4umenvHoe 61UAHUE HA 6Ce ACHeK-
mol JeU3HU yesosexd. B cmamuve paccmampueaemcs
npobnema Mex0yHapoOHO-Npasos020 pezynuposa-
Hus VM, ananusupyiomecs cyuwecmsyioujue 00Ky-
MeHMbL U BbIABTAIOMC OCHOBHbLE NPOOEMbL U 6bl-
3080, cmosu4Ue neped MUPOBLIM COOOU4ECTNBOM.
Ocoboe sHumaHue yoensemcs 60NPocam ycma-
HOB7IEHUS 0ANAHCA MeXOY PACUUUPEHUEM 603MON -
Hocmeti VIV u puckamu, césa3anHbimu ¢ nepeda4eti
YNpasieH1ecKux peuwieHutl om 4enosexa MauiuHe.
Lenamu pabomvl A6AAOMCA: AHAIU3 CYU4ECMBY-
rowgux nowamuti IV u mexoyHapooHvix axmos,
peznameHmupyouux 0co6eHHOCMU  UCNOIb306d-
HUA OAHHOU MeXHONIo2UY, PACCMOmpeHue aKmy-
A7IbHbIX 80NPOCO8 COBEPULEHCINBOBAHUS NPABOBOLL
peenamenmayuy U npaxmuxu ucnonv3osanus M,
onpedenieHue nepcnexmue 0anvHeliuiezo paseurnis
npaeosozo peeynuposarus V.
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MATEPUAIJIBI I METOJDL. buinu npoananusu-
POBAHBL UCOUHUKU MeNOYHAPOOHO20 NPAsa YHU-
8epcanvHo20 U Pe2UOHAILHOZ0 XAPaKmepa, Hay4Hbvle
mpyovl, OMHOCAU4UECT K uccredyemoti meme. B ka-
uecmee Memoo0s UCCIe008aAHUS ObLIU UCNONb3064-
HbL POPMATLHO-IOPUOUHECK UL, CPABHUMENLHO-NPA-
60601 U UCINOPUKO-NPABOBOILL.

PE3VIIPTATbI MCCIIEJOBAHUA.  Mckyc-
CMBEHHbLTI UHMesTIeKN A67AeMCS 00HUM U3 HAUOO-
J1ee BAJNCHBIX U KTIHOUEBbIX d7IEMEHINOB YCIMOtiIU6020
PAa3eumus 4enoee4ectnea, UCnonb308amue Komopozo
cnocobcmeyem mexHU4eckomy npozpeccy u peude-
HUK 2nobanvHulx npobnem. MexncoyHapoOHo-npaso-
80e pezynuposanue ucnonv3osanus MV naxooumcs
HA cmaduu paspabomxu u HopMUPosaHUs HOBbIX
npasus, npu co30aHuU KOMopoix HeoOX00UMo yHu-
Mbleamb 603MONHbIE PUCKU U CHeUUPUKY npume-
HEHUS MeXHON0eUU 8 pasnuuHvix cepax. Mesxioy-
HApOOHoe COMPYOHUHeCmB0 U 00MeH Onvimom
6 obnacmu npasosozo pezynuposanus VIV npussarv.
cHoco6CME06aMb 2apMOHU3AUUL NO0X0006 U CTAH-
dapmos 6 amoii chepe ¢ yuemom NPUHYKUNOS Ycrmoti-
416020 PA3BUMUSA, IKON02UHECKOL 0e30nacHocmu
U 3aU4UMDBL NEPCOHATILHBIX OAHHBIX NOb308aMerel.
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OBCYJKOEHUE N BbIBOADI. OcHosHule vi60-
0vl NP0OBeEOeHHO20 UCCTIE008AHUS COCIOSAM. 8 CTIe0Y10-
wiem. VlckyccmeeHHblli unmesniekm cnocoocmeyerm
A6MOMAMU3AYUU MHOZUX NPOUECCO8, NOBblULaern
agppexmusHocmy pabomol U yryuuiaem Kavecmeo
HU3HU moodeti u obuecmaea 6 uenom. Compyoruue-
CMBo MeH0y 20cy0apcmeamu t MexcoyHapoOHvIMU
OpP2aHU3AUUAMU ABTACMCA KIIOHEEbIM (PAKMOPOM
ycneuinozo paseumust u npumerenus VMV, cnoco6-
cmeyem co30aHUI0 eOUHbIX NPUHUUNOE obecneve-
HUs 6e30NACHOCMU, NPO3PAUHOCIIU U NOOOEPHAHUS
mexHonoeu1eckozo cyseperumema cmpan. OOHaKo
HA OAHHDBLLL MOMEHM MeNOYHAPOOHO-NPABoBoe pe-
eynuposarue VIV Haxooumcs Ha HA4ANLHOM dmane
c60€20 PA3sUMuUs, U MHO2Ue CMPAHbl CMATKUEA-
HOMCS ¢ NPoOIEMAMU OMCYMCMBUS COOMBENICINEY-
rouwux Hopm u cmanoapmos. Ilocnedosamenvroe
passumue npasoseozo pezyIupoBaHuUs Ha MexoyHa-
POOHOM YHUBEPCATIHOM U Pe2UOHATILHOM YPOBHSX,
8HedpeHUe 4emKoll U ucuepnoléaruleti mepmuHo-
JI02UU, YHem CyuLecteyiou,ezo onvima omoenvHlx
MENOYHAPOOHBIX 0P2AHU3AUULL NO3BONUM NPOOOTI-
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THE USE OF ARTIFICIAL INTELLIGENCE
AS THE BASIS FOR SUSTAINABLE
HUMAN DEVELOPMENT:

FEATURES OF INTERNATIONAL

LEGAL REGULATION

INTRODUCTION. The latest digital technologies
play a key role in the development of modern society
and the state, contribute to their further progress and
improvement. One of the varieties of such technologies

Moscow Journal of International Law - 4 - 2024

is artificial intelligence (hereinafter — Al), which has a
significant impact on all aspects of human life. The ar-
ticle examines the problem of international legal regu-
lation of Al analyzes existing documents and identi-
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fies the main problems and challenges facing the world
community. Particular attention is paid to the issues
of establishing a balance between the expansion of Al
capabilities and the risks associated with the transfer
of management decisions from human to machine.
The objectives of the work are: to analyze existing con-
cepts of Al and international acts regulating the spe-
cifics of using this technology, to consider topical issues
of improving legal regulation and practice of using Al
to determine the prospects for further development of
legal regulation of AL

MATERIALS AND METHODS. The sources of in-
ternational law of a universal and regional character,
scientific works related to the topic under research
were analyzed.  Formal legal, comparative legal
and historical legal methods were used as research
methods.

RESEARCH RESULTS. Al is one of the most impor-
tant and key elements of sustainable human develop-
ment, the use of which contributes to technological
progress and solving global problems. International
legal regulation of the use of Al is at the stage of devel-
opment and formation of new rules, the creation of
which must take into account the possible risks and
specifics of the use of technology in various fields. In-
ternational cooperation and exchange of experience in
the field of legal regulation of Al is designed to pro-
mote the harmonization of approaches and standards
in this area, taking into account the principles of sus-
tainable development, environmental safety and pro-
tection of personal data of users.

DISCUSSION AND CONCLUSIONS. The main
conclusions of the research are as follows. Al helps au-
tomate many processes, increases work efficiency and

1. BBenenmne

OCTOSIHHBIIT ~ TEXHOMOTMYECKUIT —IIpolecc
anmonm K BO3HMKHOBEHUIO HOBBIX Ha-

IpaBJIeHNil, KOTOpble TpeOyIT rocymap-
CTBEHHOTo BHUMaHMsA. COBpeMeHHble MHHOBALIUK
B cdepe UCKYCCTBEHHOTO MHTE/UIEKTa, aHAIM3a
OO/MBIINX [JAHHBIX, POOOTOTEXHMKH, JJOIIOTTHEHHOI
peaybHOCTH, 0O/TAYHBIX TEXHOMOTMIT CIOCOOCTBYIOT
MOJIepHU3aLMN BCeX O00/macTeil TOCYHapCTBEHHOI
JieATeNIbHOCTI. BHepeHne MOZOOHBIX TEXHOOTMI
B pasnnyHble cepbl 00IeCTBEHHON >KU3HU IPO-
VICXOJIUT HACTOMBKO OBICTPO, 4TO FOCYAAPCTBA M BCe
MeXJyHapOJHOe COOOIIeCTBO B LIeIOM He CIPaB-

108

improves the quality of life of people and society as a
whole. Cooperation between states and international
organizations is a key factor in the successful develop-
ment and application of Al contributes to the crea-
tion of common principles for ensuring security,
transparency and maintaining the technological sov-
ereignty of countries. However, at the moment, the
international legal regulation of Al is at the initial
stage of its development and many countries face
problems with the lack of appropriate norms and
standards. The consistent development of legal regu-
lation at the international universal and regional lev-
els, the introduction of clear and comprehensive ter-
minology, taking into account the existing experience
of individual international organizations will allow
us to continue working on the development and im-
provement of standards in the field of Al taking into
account the interests of all participants in the interna-
tional community.

KEYWORDS: artificial intelligence, digital technolo-
gies, digital rights, soft law, draft project, Global Digi-
tal Agreement, Summit of the Future, digital space,
international cooperation, UN, EU, CE, CIS
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JIAI0TCA C VX IIPaBOBBIM OCMBIC/IEHVMEM JM HOpPMa-
TUBHBIM pery/IMpOBaHMEM, YTO B/Ie4eT 3a COOOI
HOsB/IEHNEe He TOJbKO MOTEHIVATIbHBIX YIPo3, HO
¥ peabHBIX Ipo6/IeM, 3aTParvBaloOIMX MHTEPeCHl
TOCYHapCTBa, 001IIeCTBa U MHUBU/A.

B HacTosmlee BpeMA HaOMOJAeTCA YCUIEHHOE
BHMMaHI€e TOCY/JapCTB K BOIIPOCAM IIPaBOBOTO pe-
rynupoBanusa TexHonoruu VM. B pamxax mexpy-
HApOZIHBIX OPTaHM3ALNII IPOBOIATCS CIELMAIU-
3UpOBaHHBIE KOH(epeHLUN, pOpyMbl U BCTpedn,
CO3JJAIOTCA CIelMaIbHble OPTaHbl ¥ YYPEeXJAITCA
VIHCTUTYTBI, MOCBsALIeHHble pabote VIV 1 ocoben-
HOCTSIM €T0 IPaBOBOTO perynmpoBaHua. B Ha-
Y4HOI cpefie BeNyTCA aKTUBHbBIE JUCKYCCUU Cpe-
M SKCIIEPTOB, HAIpaBIEHHbIE Ha MCCENOBaHNUE
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CYLIeCTBYIOLIMX IIPAaBOBBIX IpobreM B obmactn
111pPOBOIT CPefIbI ¥ MOsIB/IEHVIE HOBBIX TeXHOMOTHI
[Comenxkos 2019: 76; Pomamxkuna 2020: 25].

VIcKycCTBEHHDI MHTE/UIEKT CTAHOBUTCA HEOTD-
eMJIEMOJ1 YacTbI0 MHOTMX cdep XXM3HU 00LiecTBa
Y TOCYHapCTBa, BK/IKOYAs IOMUTUKY, SKOHOMUKY,
3IpaBOOXpaHeHMe, 06pa3oBaHye U MHbIe 00/MACTH.
OpHako, HECMOTPS Ha IIpWIaraeMble yCUINA, IHO-
IpeXHEMY COXpaHAeTcA mpobneMa IOHMMAHMNA
VI B cuiry HOBM3HBI I YHUKAJIbHOCTY JJAHHOM TeX-
Hojorun. TpebyercsA co3gaHme YeTKMX IPABOBBIX
paMoK, obecreyyBaOIX 0e30IIaCHOCTD, 3AILLUTY
IpaB ¥ UHTEPECOB IOCYAAPCTB, @ TAK)XKe UX IPaXK-
laH, B TOM 4YMC/Ie ITIPefoTBpalleHNe BO3MOXHBIX
HEeTaTMBHBIX IIOC/IE[CTBUI MCIONb3oBanua V.
B yactHOCTH, ucnionb3oBanue VIV BnedeT 3a cob6oit
BO3HMKHOBEHJE MOTEHIINATbHO HOBBIX IPABOBBIX,
TEXHIYECKIX, STYECKVIX J MHBIX IIPO6/IeM, KOTOpbIe
JIO/DKHBI ObITH 3a0aroBpeMeHHo peutensl [[IpaBo-
BOE€ peryliMpoBaHue MUCKYCCTBEHHOro... 2021:29].
VImeHHO 671arofaps MeXX/yHapOJHOMY IIPaBY IIpef-
CTaB/IAETCA BO3MOXHBIM BBIPAOOTATh MepPbI IIPaBO-
BOTO PEry/IMpPOBaHNA /I PelIeHNs CYIeCTBYOMNX
¥ BO3HMKAIOIVX NPo6/eM I7100a/IbHOTO XapakTepa
[Bouterskannu 2010:18].

2. VICKycCTBEHHBII MHTEUIEKT:
OCHOBHbIE MIOHATHUA I KIII0YeBble
XapaKTepUCTUKH

C uenpio nmoHmManus TexuHonoruu VIM m oco-
OeHHOCTell ee IPABOBOTO PETyIMpPOBaHNUSA He0OXO-
IVIMO OIIPEefeNNTbCA C TepMMHOOIMEN. B ormenb-
HBIX IPaBOBbIX aKTaX U IOKTPUHE Y>Ke CYILIeCTBYeT
MHoroob6pasue omnpenenenuit VIV. Ongnako mpu ux
aHa/jM3e Mbl MOXKEM 3aMeTUTb, YTO COJep>KaHMe
TEPMMHA M HOJXOAbl K €ro KaTeropusaluy OTINU-
varoTcs. [logoOHOe OTCYTCTBME €NVHON TpPaKTOB-
ku VMV 00yc/noBIeHO HeCKOMbKMMM IPUYMHAMMA.
ITepBOHaYa/IbHO OOIIECTBO B II€JIOM HE MOIJIO OIpe-
JleNMNTbCA, KaKye KOHKPETHO WHTe//IeKTya/lbHble
CHOCOOHOCTM ~ JO/DKHBI MMUTHMPOBATh ~MAIIVHBI
[Mission Al 2023:16]. B saBucuMocTH OT 1iefieit, 3a-
fad paspaborku VIV, crmocob6oB ero mpumeHeHMs
JlaHHasg TEXHOJIOTM:A TakoKe MOXKET IIOHMMAThCA
no-pazHomy. Kpome toro, M} tpebyet komIiekcHO-
TO TIOZIXOZIa K €r0 M3Y4YEeHMIO, 1 B 3aBYCUMOCTH OT 00-
JIACTY HAY4YHOT'O 3HAHM: OIIPefie/ieHN e TAKXKe MOXKET
uMeTb oTn4ns. Hanpumep, B IMHIBUCTIKE TepMIUH
VIV 6yzeT aHaMU31MPOBATHCS YePes ero BO3MOXKHOCTD

BbIAB/IEHUS 3aKOHOMEPHOCTEN M I'PaMMaTU4ecKUX
CBOJICTB AI3bIKa, TOTIa KaK B POOOTOTEXHMKE 32 OCHO-
By oIlpefiefieHNs OyfeT B3ATO CBOVICTBO, CBA3aHHOE
C BO3MO)XHOCTBIO CO3JaHMs pOOOTOB, 00/IaAI0IIVX
aBTOHOMHOCTBIO U CIIOCOOHOCTBIO K CBOEI ajarnTa-
LM/ Ha OCHOBE aHa/I13a JAHHBIX.

Taxke OfHOI M3 IPUYMH OTCYTCTBUA €JMHOTO
tepMmuHa MV ABndgerca TO, 4TO HNAaHHAsA TEXHOJIO-
TUA HAXOJMUTCA B IIOCTOSSHHOM pasBUTHM. Bo3mox-
HOCTU 1 CII0co6bI TpuMeHenus VIV nop BavsHueM
Hay4YHO-TEeXHMYECKOTro IIporpecca M3MeHAITCS exe-
JIHEBHO, U B CBA3K C 3TUM OIIpefieJieH s, KOTOpbIe
HOSABUJINCD JaKe CPaBHUTENbHO HeJlABHO, Ha CErojf-
HAIIHWIL IeHb MOTYT YCTapeBaTb.

Kpome Toro, B Hayke OTMeYaeTcs, YTO JAHHAA
TEXHOJIOTHA 10 CUX IO He MOTy4K/Ia JOCTaTOYHOTO
IIPaBOBOTO PEryINpPOBAHNUA 1 ee IIPYMEHEHNe orpa-
HJYEHO BCTIe[ICTBYE HECOBEPIIEHCTBA JlaXKe YoKe CY-
IeCTBYIOIIEr0 HOPMAaTHBHOTO 3akpervienus’ [[Ipa-
BOBOE Pery/IMpoBaHyie 9KOHOMINYECKNX. .. 2019:62].

Bmecte ¢ Tem addekTuBHOE IIpaBOBOE perym-
pOBaHIUe HEBO3MOXKHO 0e3 YeTKON TepPMMUHOJIOTHN.
PaccMoTpuM oTHenbHbIE CYILIECTBYIOLIME JOKTPU-
Ha/bHble onpepenennsa VIV u usy4um ux 3akoHO-
MEPHOCTH.

Brepssie TepmuH VM 6511 nipepioxer B 1956 T.
H. MaxkkapTyu, ¥ IO, HUM OH IIOHMMaJl HayKy U TeX-
HOJIOTMIO CO3JAHUA MHTEUIEKTYaJbHBIX MallNH,
B [IePBYI0 O4Yepe/ib MHTE/IEKTya/IbHbIX KOMIIbIOTEp-
HbIX porpamm [McCarthy 1956:2].

C. Paccen u II. Hopsur nop VMV nounmanu Tax-
e HayKy, 00 «MHTEe/UIEKTya/bHBIX areHTax», T. €.
0 HEKOTOPOM YCTPOJICTBE MU IPOrpaMMe, KOTopast
BOCIIPMHJMAET CBOIO CPe/ly U BBIIIONIHAET JIeiiCTBIA,
yBeIMYMBAOLI}eE ee LIAHChI Ha yCIIeX IIPY I0CTIKe-
HMM Kakoii-To e [Paccen, Hopsur 2006:34].

Bornee passepHyTOe ompesienieHne IpefIaraeTcs
A.A. BacunpeBpiM u FO.B. IleyaTHOBOJ, COIstacHO
KoTopoMy noy, M} moHuMaercs MporpaMMHO-BBbI-
YUCTUTEIBHON KOMIUIEKC, QYHKIMOHMPYIOLNIL HIO-
CPeCTBOM 3apaHee 3aJaHHOT0 aJITOPUTMa CO BCTPO-
€HHOJ1 CIIOCOOHOCTBIO K CaMOOOY4YeHMIO, B CBSA3K
C YeM IO3BOJIAKIINIT MMUTUPOBATh KOTHUTVMBHBIE
GYHKIMY YesioBeKa U aBTOHOMHO BBINOMHATD KOH-
KpeTHbIe 3aJJauyl WY IPOU3BOJUTD Pe3y/IbTaThl, CO-
HOCTABUMble C MIHTE/IEKTYaIbHOI JIeATeNbHOCTbIO
yenioBeka [Bacunbes, [Teuatnosa 2020:16].

Takum o06pasoM, M3ydeHMe CYIIECTBYIOIIVX
onpepnenennit VIV nossosnsAer BbIIEUTb PU3HAKI,
KOTOpbIe XapaKTepPU3YIOT JAHHYIO TeXHOIOTHIO.

' Harpopckas B.b. Hosbie mexHonozauu (610k4eliH/uckyccmeeHHbIl uHMesieKkm) Ha ciyxbe npasa: Hay4Ho-memoouyeckoe

nocobue. M.: Mpocnekt. 2019. C. 32.
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Bo-nepBbIX, Ha/mM4Me TEXHUYECKOTO YCTPOICTBA.
VICKyCCTBEHHBII VMHTEIEKT IIPeACTaB/sieT co6oit
¢dusnyeckoe (kommbiorep, TenedoH, poboT 1 T. II.)
WM BUPTYaJbHOE YCTPONCTBO (CIeLya/bHble IpO-
IPaMMbl, KOMIIBIOTEPHbIE CETH, BUPTYa/IbHblE CEpBe-
PBI M T. IL.).

Bo-BTOpBIX, JaHHOE YCTPOICTBO CIIOCOOHO TIpu-
HMMaTb, 00pabaTbIBaTh U IlepefiaBaTh MHPOPMALIO.
VIcKycCTBEHHBII MHTE/UIEKT MOXKeT paboTaThb ¢ 60/Ib-
My 06'beMaMyl JaHHbIX U TIepeflaBaTh Pe3y/IbTaThl
CBOe€Tt pabOTBI APYTUM Y4aCTHUKAM OTHOIIEHMIL.

B-TpeTbux, crioco6HOCTh aBTOHOMHOJ PabOTBI.
VICKyCCTBEHHBIT MHTE/UIEKT CIIOCOOEH CaMOCTOsI-
Te/IbHO BBIIOHATD 33aJja4i U IPUMHUMATD PelleHMs
6e3 IIpAMOro BMeIlaTe/IbCTBA YeI0BeKa.

B-4eTBepThIX, Ha/M4Me KOTHUTUBHBIX QYHKIIMIL.
VIcKycCcTBEHHDI MHTE/UIEKT MOXKET aHA/IM3MPOBATh
MHPOPMALMI0 HAa OCHOBE JIOTMYECKOIO IOAXOfa
1 GOPMMPOBATh BBIBOJbI C OIIpee/IeHNeM IIPUYIVH-
HO-CJIe[CTBEHHBIX CBA3EIL.

B-mAThIX, CIIOCOOHOCT K  CaMoOOydeHMIo.
VICKYCCTBEHHBINI VHTE/UIEKT MOXKeT 00ydaTbcs
Ha OCHOBE IIPOBEJEHHOrO0 aHaju3a MHpOpMaLum
¥ 32 CYeT IPUOOPETEHHOTO OIIBITA C Le/IbI0 Y/Ty4lle-
HJISl CBOMX 3HAHUII M HABBIKOB.

Ha ocHOBaHMM BBINIENM3/IOKEHHOTO MOYKHO
IpUITK K BBIBOAY, 4T0 VIV mpoTtmsonocrasisaeTcs
€CTeCTBEHHOMY MHTENIEKTY M B IIEPBYI0 O4epefb
VHTE/UIEKTy denoBeka. Kak oTmewaercs, 6omb-
LIMHCTBO YY€HbIX COITIACHBI ¢ TeM, 4To VIV mmeer
OOJIBIIYI0 CXOXKECTb C PaboTOl YeJI0BEYeCKOro pas-
yma [Carrillo 2020: 2]. Ognaxo, HecMOTpsi Ha Cy-
IIeCTBYIOIlee MHOrooOpasye TEPMUHOB, eVHOE
onpenenenne VMV, koTopoe 65110 651 3adpuKkcupona-
HO B MeX/[yHapO/IHO-IIPaBOBOM aKTe, OTCYTCTBYET,
4TO AB/IAETCA NPEIATCTBUEM /I PellleH)s pasHbIX
I0pUMYECKMX BOIIPOCOB. TeM He MeHee Ipefpu-
HMMAIOTCS TONBITKM Pa3pabOTKM YHUBEPCATbHOTO
U PErMOHAIbHOTO IIPaBOBON OCHOBBI PEryIMpoBa-
HuA texHonorvu V.

3. OOH u npaBoBbIe OCHOBBI PETyTMPOBAHUS
VICKYCCTBEHHOTO MHTET/IEKTa

Opranusaunsa O6benunennsix Harmit (manee -
OOH) saBnsgeTcs OCHOBHOI IIIOLANKON IS 06-
cyxpeHns TexHonornu VIV u npuHATHS IPaBOBBIX

pelleHnit B CUIy TOTO, YTO JIaHHAs OPraHM3alNd
UMeeT YHMKAJIbHYI0 CTPYKTYpy M IOJIHOMOYNS,
I03BOJIAIOLINE KOOPAVHUPOBATD JIefiCTBMA CTPaH-
4leHoB. [logo6HasAs KOMIETEHLMA OpraHM3aLun
0COOEHHO Ba)KHAa B KOHTEKCTe OOCYXJeHMA IJIO-
6anpHBIX poOJIeM, TaK KaK MIMPOKOe HpelCTaBu-
Te/IbCTBO MHTEPECOB PasHBIX TOCYIapPCTB C Y4E€TOM
VX MHEHMII IpY NPUHATUM PEIIeHMI MO3BOJIAIT
BBIPabOTaTh yHVBEpPCa/lbHbIE MOAXOABI K PEry/n-
poBaHMIO HOBOII TexHonorun. CosjaBaeMble yHU-
BepcaibHble CTAHIAPTHI M IPUHIMIIBI MOTYT CTATh
OCHOBOJ1 /ISl PeryMpoBaHus OTHOLIEHMI B cde-
pe ucnonb3oBanusa VMV, a mpoBopuMble BCTpedn
IpefiCTaBUTesNIel CTPaH Ha CaMOM BBICOKOM YPOB-
He TI03BOJIAT TOCYHapCTBaM OOMEHATHCS OIBITOM,
paspaboTaTb COBMECTHBIE IPOEKTBI M CTpPAaTeruiu
C LIe/IbI0 KOOPAVHALIMY [JeJICTBMII Ha MEX/YHAPOJ -
HOJ1 apeHe.

OpHMM 13 THOROOHBIX YCHEIIHBIX HPMMEpPOB
COBMECTHOI paboThl TOCYAApCTB CTANIO IPYHA-
tue 21 mapra 2024 r. Pesomonuu IenepanbHoii ac-
cambnen OOH «Vcnonb3oBaHye BO3MOXHOCTeI
0e30IacHBIX, HaJ@KHBIX U HAJIe)KHBIX CUCTEM NC-
KYCCTBEHHOTO MHTE/JIEKTa [ YCTOYMBOIO pas-
Butus» (manee — Pesomronmsa)?. Poccniickas @epe-
panys BOLUIA B YMCIO OCHOBHBIX pa3paboT4MKOB
npoekTa 9t1oit Pesomonyu. JJaHHBIT akT OBUT IpU-
HAT ITyTeM KOHCEHCYCa CTPaH-YIEHOB U CTaj Iiep-
BoI1 pe3omtonueit mo MM npunartoir OOH.

Pesomronusa coctout n3 13 TyHKTOB U BbIPaXKaeT
CTpeMJIeHNe COKPATUTDb PaspbIB KaK MeXJy CTpaHa-
MM, TaK ¥ BHYTpU cTpaH B cdhepe VIV u gpyrux und-
POBBIX T€XHOIOTUIL.

3HayNTeNbHOE BHMMAaHME YJeNAeTCs BOIpocaM
obecrieuenns 6esomacHoctu MV, oTmedaeTcs, 4To
JlaHHAs T€XHOJIOIMA MOXKET YCKOPUTD JOCTIKEHME
1eneit B 0067acTy ycroitamsoro pasputus’. OfHako
HO/[4epKUBAETCsA, YTO IPOLIECC CO3[jaHMsA, BHELpe-
HUA 1 ucnonb3oBanua VIV [omxeH npoxognuTs B €o-
OTBETCTBMU C HOPMaMMl MEXIYHAapOJHOTO IIpaBa,
4TOOBI He YCUIUTD LPOBOIL PA3PhIB MEX/Y rOCY-
flapCTBaMM M He CO3JaTh YCIOBUI /I HapyLIEHM:
Y IUCKPVIMVMHALMM B OOACTM IIPaB M OCHOBHBIX
cBO0OO] YenmoBeKa.

BcnepcrBue aToro orMeyaeTcsa BaXKHOCTb yCTa-
HOBJIEHUSI HOBBIX M YKpEIUIEHUs CYIIeCTBYIOIUX
MEX/JYHAPOJHbIX OTHOIIEHNMII MEXJy CTpaHaMu

2 Pesonouunsa leHepanbHoi accambnen OOH «Mcnonb3oBaHMe BO3MOXHOCTEN 6€30MacHbIX, HAAEXHbIX U HAafEeXHbIX
CUCTEM UCKYCCTBEHHOTO MHTeNNeKTa ANA yCToNumMBoro passutra» oT 21 mapTa 2024 r. — OguyuaneHeit calim OOH. URL:

https://documents.un.org/doc/undoc/Itd/n24/065/94/pdf/n2406594.pdf?token=49s2XA0QmMIMLFvEenT&fe=true

ob6patieHna: 31.10.2024).

(maTta

3 Lenun B 06nactu yctonumsoro passutua OOH. — OguyuaneHeil catim OOH. URL: https://www.un.org/sustainabledevel-
opment/ru/sustainable-development-goals/ (nata obpaieHus: 31.10.2024).
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I OKa3aHMA IIOMOIM M TIOAJEPXKU B CBA3U
C y4yacTyeM B IIpoljecce 10 pa3paboTKe, BHEAPEHNIO
n ynpasnenuto V.

B penax pasBuTHA YKa3aHHbIX HanpasieHnit Pe-
30/II0L1M€l TIpefiaraeTcs KOMIUIEKC Mep 110 IIPOJiBU-
KEHWIO CO3[jaHVA, paspaboTKy 1M pa3BepTHIBAHMNIO
cucrem WI. IlpoaHanusmpoBas 3aKpeIUIEHHbIE
B Pesonmronmy Mepbl, NX MOXXHO K1accu(uIUpoBaTh
10 pas3/IMYHbIM OCHOBAHMAM.

1. Mepsl, HallpaB/IeHHblE HA yCUIEHUE MEX-
ZlYHapOJIHOTO COTPYAHMYECTBA U paclIMpeHNe yda-
ctuA cTpaH B umdpoBoM passutuy. Hampumep,
paciMpeHyie BO3MOXKHOCTEI! B I/IaHe IOJK/II0YeHN
K 1dpoBoit MHPPACTPYKTYpe U JOCTYIIA K TEXHO-
JIOTMYECKUM VMHHOBALAM OJ1arofapsi yKpeIjIeH!Io
MAPTHEPCKMX CBA3€l; IOOLIPEHME MCCIe0OBaHNIA
Yl MeXJIyHapOJJHOTO COTPY/{HUYECTBA /1A obecIede-
HYA TIOHMMAHUA, ONITYIMA/IbHOTO COYeTAaHMA 1 yde-
Ta NOTEHIMAIbHBIX BBITOJ, M PMUCKOB, CBA3aHHbBIX
¢ ponblo cucteMm VIV u gpyrue mepsr (m. a, b, ¢, e, f
1. 4; 1. b, h, n, o 1. 6 Pesomrorym).

2. Meppl, HampaB/eHHble Ha COMIEJICTBME
B paspabOTKe TOCY[apCTBAaMU  HAIMOHAIBHBIX
HOPMaTMBHO-IIPABOBbIX aKTOB, CTAHJAPTOB U CIIO-
cob6oB ucnonb3oBanus cucrem V. Hampumep,
HoolpeHne paspabotku 1 BHexgpeHus sddexTus-
HBIX, JIOCTYIHBIX, aJaNTUPyeMbIX, COBMECTUMbIX
Ha MeX/[yHapOJJHOM yPOBHe TE€XHIYECKUX CPEICTB,
CTaH/JAPTOB W/IM METOMIOB, BK/II0Yas HaJieXKHbIE Me-
XaHM3Mbl IPOBEPKM IOJIMHHOCTY ¥ HPOMCXOXK-
ieHNsA KOHTEeHTa M Jpyryue Mepwl (IIL a, g, p I 6
Pesomonun).

3. Mepsl, HalpaB/ieHye Ha paciuupenue QpuHaH-
CUpOBaHMs MCCIENOBAaHMII B 00/macTy IudpOBbBIX
TEXHOJIOTMIT U obecredeHnss 6e30IMaCHOCTY UX VC-
nonb3oBaHuA. Hanpumep, yBendenne MHBECTULINIA
B pa3paboTKy 1 BHexpeHue 3¢ GeKTUBHBIX Mep 6e30-
IIACHOCTH, BK/II0Yasl OLIEHKY PYICKOB 11 BO3JIe/ICTBIA,
Ha IPOTSHKEHMM BCETO >KM3HEHHOIO LMK/IA CUCTEM
VICKYCCTBEHHOTO MHTEJIIEKTa I obecredeHns 3a-
IUTBI TOMTHOTO ¥ 3(PeKTUBHOrO OCYyIIeCTBIeHNs
IpaB 4elOBeKa I OCHOBHBIX CBOOOJ M CMATYEHMA
HOTEHIMA/IbHOTO BO3MECTBMA Ha 3TU IPOLECCHI
u gpyrue Mepsl (. D 1. 4; nm. f, 1 . 6 Pesomronnm).

4. Meppl, HampaBleHHble Ha IIOBbILIEHME
ocefomeHHOCT 00 VIV M cospanum ycmoBuit
1A PAaBHOTO JOCTyIIa K COBPEMEHHBIM TEXHOJIO-
TUAM C y4eTOM COXpPaHeHMs Y IOOUIPEHNS pas-
BUTHA Ky/IbTYpHOrO MHOroob6bpasusa. Hampumep,
HOBBIIIEHNE OCBEJOMICHHOCTY OOIIeCTBEHHOCTI
Y TIOHMMAHUA €K OCHOBHBIX (PYHKIWII, BO3MOX-
HOCTEJ, OTPaHUYEHUI U oOmacrell HajIeXXallero
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UCIIO/Ib30BAHNA cucrem MICKYCCTBEHHOT'O
MHTE/JIEKTa TPAXKJAHCKUX LIe/AX U ApYTue Mepbl
(nm. G . 4; . d, g, m 1. 6 Pesosoryn).

5. Mepbl, HalpaB/IeHHbIe Ha COOJIOfEHNE TIpaB
VIHTEIEKTYa/IbHOJM  COOCTBEHHOCTM ¥ 3allUThI
IepCOHANbHBIX AaHHBIX. Hampumep, obecreuenne
KOHOMAEHIMATBHOCTY ¥ 3aIIUTBI NePCOHATbHBIX
NAHHBIX IIPU TECTUPOBAHNU U OLleHKe cucreM VN
u fpyrue Mepsl (. I, j . 6 Pesomorymn).

6.  Mepbpl, HalpaBIeHHbIE HA OCYILECTBJICHIE
HaJI30pa, KOHTPOJIA, OTBETCTBEHHOIO JICIIOIb30Ba-
HuA cucreM VIV u cospanme ycnosuil ijid ux Mpo-
3payHoOil 1 IIpefcKasyeMmoil paborsl. Hampumep,
copieiicTBME pa3pabOTKe, BHEAPEHNIO U PACKPBITIIO
MeXaHM3MOB MOHMTOPMHIA PUCKOB ¥ YIIpaBJIE€HMN:
MMM, MEXaHM3MOB 3allMThl JJAHHBIX, BK/IKOYasd 3a-
IIUTY IIePCOHA/IbHBIX JAHHBIX U TOMUTUKY KOHPU-
IeHLIMATIbHOCTH, @ TAKXKe B COOTBETCTBYIOINUX CITy-
YasAx OLIEHKM BO3JIeJCTBMA Ha IPOTAKEHUM BCEro
JKM3HEHHOTO IIMK/Ia CUCTeM UCKYCCTBEHHOTO MHTEI-
JIeKTa U ipyrye Mepsl (1. ¢, e, k 1. 6 Pezomonun).

Takum o6pasom, Pesomronus npusbBaeT CTpaHbl
K aKTUMBHOMY y4acTMIO B pacllMpeHyun 1u¢poBoro
COTPYHMYECTBA, JOCTIHKEHNIO KOHCEHCYCa TI0 I10-
BOAy 0e30IIacHbIX, HaJIeKHbIX, YCTONYMBBIX U 3a-
cyKuBawowux pgosepus cucrem VUV, BHexnpeHuo
Mep I COOMIOfeHNs IpaB 4YeloBeKa M 3allMThI
IIepCOHAJIbHBIX IAHHBIX B CBA3M C MCIIO/Ib30BAHVEM
VW u copeiictBuA TOMY, 4yTOOBI BCE aBTOMATU3U-
pOBaHHbBIE IIPOLIECCHI ¥ PEIleHNA HAXOWINCD 10
KOHTPOJIEM YeI0BEKa.

OnHako, HECMOTPsl Ha IOJNOXKUTEIbHbIE CTOPO-
Hbl Pesononnu, ecTb OTHebHbIE HOPMbI, KOTOPBIM
He xBaraeT KoHKpeTuku. K mpumepy, Pesomonms
IpefIaraeT UCIoab3oBarh TexHonoruio VI, ne Ha-
pylas IpaBa 4Ye/loBeKa ¥ HEIPUKOCHOBEHHOCTb
YaCTHON XM3HMU, HO B TO K€ BpeM: He yCTaHaB/IU-
BaeT BO3MOXKHbIE KPUTEPUM OLEHKM IOZO0OHOTO
BMeIlaTenbcTBa. IIpucyTcTByeT HeonpesieNIeHHOCTD
B OTHOLIEHU! OTBETCTBEHHOCTH 3a BO3MOXKHbIE He-
raTMBHBIE ITOC/IENCTBIUA Mcnonb3osanus V.

IIpepycMarpyuBaeTcss KOOPAVHALVIA CTPaH B 00-
mactu paspabotku u BHexgpenus VMV, Ho He ycTa-
HaB/IMBAOTCA POPMBI VN TIPEAIIoNaraeMble CII0Co-
OBl U1 BUJBI HOJOOHOTO COTPYAHMYECTBA.

OTCcyTCTBYIOT 4YeTKMe OIpefieNieHnas M CTaH-
JApThbl 6e30IIaCHOCTY MCIIONb30BaHUsA cucteM VL.
I[IpepcTaBisercs, 4To BKIIOYEHME MOZOOHBIX IIpa-
BWI ABJIAETCA HEOOXOMIMOCTDIO, TaK Kak Pesorro-
M, HAaIlpYMep, He OXBAaTbIBAaeT BOEHHYIO cdepy
U NOTeHIIMa/IbHOE NIPYMEHEHNE HOBOI TeXHOIOTUY
B BOEHHBIX JIeJICTBMAX. B Hay4HOII nTepaType Bce
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Jalle OTMeYaeTCs, YTO TOCYIapCTBa B COBPEMEHHOM
MMpe HOpOil UTHOPUPYIOT MeXYHapOJHOe IIPaBoO
Y IeVICTBYIOT IO «IIpaBy cuibl» [JIbicenko 2018:67].
[TosBAOTCA KNbOEPIPECTyIUIeHN A, KOTOPbIE CTaHO-
BATCSA YTPO30J1 He TONbKO /IS OTAE/MbHBIX CTPAH, HO
¥ BCero MupoBoro coobectsa [Bonesons 2002:47;
Becconos 2013:232]. Kpome Toro, coBpeMeHHbIe BO-
eHHbIe OIlepali) BCe Yallle OCHOBBIBAIOTCA Ha JIC-
TI0/Tb30BAHNM BBIYVMCTUTENTbHBIX, ATTOPUTMUIECKIX
U VIHBIX METOJIOB C MCIIO/Ib30BaHMEM COBPEMEHHBIX
texHonoruit [Boulanin, Verbruggen 2017:21; Sayler
2019:11]. Cospanue mopfo6HBIX IPABUI TO3BOJINIO
OBl TIPEOTBPATUTH 37I0YIOTPeOIeHNs TIPU TIPUMe-
Hervu VIV ms obecriedenns MeXjyHapORHOI Oes-
OIACHOCT U COOIONEHNS HOPM MEK[YHAapOHOTO
TYMaHMTApHOTO IIpaBa.

B Tekcre Pesomonumu BcTpevaroTcs HeYerT-
Kile TEePMMHBI, MMEIOIIJe OIeHOYHBIN XapakTep.
Hampumep, ¢pasa B n. 11 foKyMeHTa — «0xU0d-
Hue pa3paboTKy I106aNbHOrO 11MPPOBOrO HOrOBO-
pa» — ABJIAETCA HEKOHKPETHOI, He JA0LIell Y4eTKOTO
HpeCTaB/IeH A O la/IbHENIINX Iarax 10 pa3sBUTUIO
cucrem M.

Taxoke ocTaeTcs He pellleHHBIM BOIIPOC O IpyMe-
HVMMOCTH Y>Ke CYILeCTBYIOIVIX HOPM MeXIyHapof-
HOro npaBa K cuctemam V.

Bmecte TeM mopoOHBIE HENOCTaTKM BIIOJHE
06bsACHNMBL Pesomonsa ABAeTCA HEPBbIM IIATOM
B 00/1aCTI peryIMpOBaHNA NHHOBAIVIOHHON TeXHO-
JIOTMM, KOTOpas y>Ke MMPOKO MCIONb3yeTcs. Bos-
HUKII/E OTHOLIEHMA 10 IIOBOAY MCIOMb30BanuA VIV
elle He MMEIT TOYHBIX XapaKTepUCTUK M OLEHOK,
4TO B/IVAET Ha COfepKaHMe IMOJOOHOTO JOKYMEHTA.
Kpowme Toro, He cTrout 3a0bIBaTh, uTO Pesomronymu le-
HepanpHOit accam6err OOH He ABNIAIOTCA OPUAN-
4ecKM 00sA3aTe/IbHBIMYU, HOCAT PEKOMEH/IaTe/IbHBII
XapakTep M HPeNCTaB/IAT co00il TaK Ha3bIBaeMOe
MsArKoe npaso®. B To e BpeMs OHM CITy)KaT OCHOBOJ
JULA la/IbHEIIIET0 COTPYAHIYECTBA CTPaH 1 obecIie-
YeHNS MHTEPECOB BCEro 4eNI0BeYeCTBa.

[Togo6HOE COTPYSHMYECTBO HAa MEXIYHAPOH-
HOM YpOBHE SABJIAETCA HEOOXOAMMBIM YCIOBUEM
JUI YCIIEITHOTO Pa3BUTHA LM(POBLIX TEXHOTOTNUIL
¥ BO3MOXKHOCTH MX IIOBCEMECTHOTO JICTIONb30BAHMA

BceMM cTpaHamu. Vicxopsa us sroro, B 2021 r. Tene-
panbublil cekperapp OOH B cBoeM fioknage «Hamra
obuias MOBeCTKa [Hs» IPeIoXWI paspaboTaTh
[mo6anpublit 1dposoit gorosop (mamee — [oro-
BOP) C LIe/IbI0 «M3/I0KeHNS O0LIMX HPVHIUIIOB OT-
KPBITOTO, CBOOOAHOTrO ¥ 6e30macHoro 1ugpoBoro
OynyLIero st BCex»’.

B cBsa3u ¢ aTnM Havanack paspaborka rekcra JJo-
ropopa. Pyanpa u IlIBenusa no HasHadenuto Ilpen-
cenatens enepanbroit Accambnen OOH BoicTynu-
M COKOOPAMHATOPAMIM MEXIPaBUTEIbCTBEHHBIX
HporeccoB. B co3maHmy [OKyMeHTa IIpUHUMAIN
ydacTue IpPEeACTaBUTEM OPIaHOB TOCYHAPCTBEH-
HOIT BiacTy ctpal — wieHoB OOH, yuensle, 6usHec-
COOOILIeCTBO ¥ TIPEACTABUTENM TI'PAXKTAHCKOTO
obuecTsa.

1 anperst 2024 1. 6bUT OIYOIMKOBAH TaK Ha3bIBa-
€MbII1 HyJlIeBOII IIPOEKT, T. €. IIepBblil MpoeKT [loro-
BOPA, 11 TIpeficTaB/eH rocyfapcTsaM — wieHam OOH
IU1s1 OOCY>KZIeHUSL.

IloprorosnenHbli npoekT JloroBopa, B cosfa-
HJMYU KOTOPOTO IIpUHMMAJIA aKTUBHOe ydacTue Poc-
cuiickas Qenepanus, 6bUT cornmacoBan 22 CeHTAOPs
2024 r. Ha CamMmuTe OymyIiero — MepOIPUATUN
CaMOTr0 BBICOKOTO YPOBH, Ifie COOpaBIIecs MIPO-
BbI€ JIUEpPBI 00CYKzjamn Hanbosee BaKHbIe BOIIPO-
CBI C LIE/BI0 IOCTYDKEHMA KOHCEHCYCA B PeLIeHUM
r1o6anpHbIX IpobreM. beita npunsaTta Pesomorym
«ITakT BO uMst Gyayuiero», rjae B KaueCTBe OfHOTO
U3 TpunokeHuit 6ui1 BrmodeH [lorosop®. Kak or-
mevaer OOH, mopo6Hoe cobbiTie, caydaroljeecs
pas B IIOKOJIEHNE, OTKPbIBAa€T BO3MOXXHOCTb BOC-
CTAaHOBUTb IIOATOYECHHOE JOBEpYe U IPOJEMOH-
CTPUPOBATD, YTO MEK/[YHAPOJHOE COTPYLHNYECTBO
103BO/IsAeT 3PPEKTUBHO IPEOT0IeBaTb HbIHE CTO-
AIYe BBI3OBbI, PABHO KaK 1 BbI30BBI, KOTOpbIE Ha-
MeTINCD 32 TIOCTIeHIE TOAbl IV, BO3MOXXHO, Ha-
XOJIATCA B HelaJIeKoM Oyzryiem’.

Omny6nukoBaHHbIiT [[orOBOp COfIEpXKNUT NATH OC-
HOBHBIX 3a/iay, IPU3BAHHBIX 0becrednTh Oesomac-
Hoe udposoe Oyayuee. K Hum oTHOCATCS:

1) ycrpaHeHme Bcex UIUQPOBBIX paspbl-
BOB U YCKOpEHMe XOfid JOCTIDKEHMsA BCeX Iierei
B 00/1aCTH YCTOIYMBOTO Pa3sBUTIS;

4 Oununosa W.A. lpasogoe pezynuposarHue UCKyCCMBEHHO20 UHMesiekma: y4ebHoe nocobue. HuxHuii Hosropop:

Huxeropopackuii rocyHmnsepcutet. 2020. C. 33.

> Global Digital Compact: zero draft. - OguyuaneHeili caiim OOH. URL: https://www.un.org/techenvoy/sites/www.un.org.
techenvoy/files/Global_Digital_Compact_Zero_Draft.pdf (nata o6paweHus: 31.10.2024).

¢ Pe3ontoyma leHepanbHoli accambnen OOH «[MakT Bo uma 6yayLuero» ot 22 ceHTabpa 2024 r. - OguyuansHeil catim OOH.
URL: https://documents.un.org/doc/undoc/gen/n24/272/24/pdf/n2427224.pdf (nata obpaiieHus: 31.10.2024).

7 CammuT ByayLero: MHOrOCTOPOHHME pelleHus pagu nydwero 3aetpa. URL: https://www.un.org/ru/summit-of-the-fu-

ture (gaTa obpatieHus: 31.10.2024).
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2) pacumpeHyue  BO3MOXHOCTM  y4acTus
B 11(POBOIT SKOHOMMUKE 11 VICTIO/b30BAHMNSA CBA3AH-
HBIX C Hell IPeMMYILEeCTB JI/s BCexX;

3) ¢opmmpoBaHyue UHKIIO3UBHOTO, OTKPBITO-
ro, 6e30MacHOro 1 3alNIIEeHHOro 11 POBOTO MPo-
CTPAHCTBA, B KOTOPOM COO/MIONAI0TCA, 3aIIIAIOTCA
Y IOOLIPSAIOTCA TIpaBa Yel0BEKa;

4) JOCTIDKEHVE YCIIeXOB B PasBUTUU OT-
BETCTBEHHDIX, CIPABeJIMBbIX I OCHOBAHHBIX
Ha obecriedeHny GpyHKIMOHATBHO COBMECTUMOCTI
HO/IXO/IOB K YIIPaB/IEHNUIO JAHHBIMI;

5) ycuieHme MeX[YHapOJHOTO peryl1npoBa-
HYA B OTHOLIEHMM MCKYCCTBEHHOTO MHTEJ/IEKTa
Ha 071aro yesoBeyecTna.

Taxoke B TekcTe JOKYMeHTa ObLIM 3aKpelie-
HBl «CKBO3HbIE U B3aUMOYKpEIIAIIe» IPUHIN-
IIbl, KOTOPble HAaIpaB/IeHHbI Ha JOCTIDKEHNE 3afiad
Horosopa.

JloroBop comep>XuUT NMofpobHOe OMMCaHMe CTpPa-
TerMil ¥ MHULYMATKB 110 Pealusalluy IATH 3aKpe-
IUIEHHBIX 33]1a4 I1yTeM MX CUCTeMaTU3aluu 1 olpe-
fle7ieH) sl KOHKPETHBIX HallpaB/IeHNI [IeATeNbHOCTH.

Oco6oe Bunmanre B JloroBope yuensercs V.
Tak, B TekcTe JOKYMeHTa INOAYEPKUBAETCA HEOO-
XOIMMOCTb  MEXK/IYHapOJIHOTO  COTPYJHMUYECTBa
C 1[e/TbI0 OLIEHKM BO3JIe/ICTBUS JTaHHOW TEXHOJIOTUNI
Ha Bce cdepsl xm3Hu obmectBa. Opranmsanmys
O6wbennHennpix Haumit mpusHana 3a co6oit IieH-
TPa/JIbHYI0 pO/Nb B IOJJiEPKKE MEXIYHapOIHOIO
ynpasnenusa VIV B cBA3M ¢ TeM, YTO JaHHAA TEXHO-
norus TpebyeT KOMIUIEKCHOTO MEXANCIUIIIMHAP-
HOTO TIOfIXOfIa C yYacTMeM 3alIHTE€PECOBAHHBIX CTO-
POH B paMKax Bcero mupa. Kpome Toro, mogo6Hoe
COTPYAHMYECTBO Ha 0ase KpyIHeNIleil MeX/yHa-
pOmHOI opraHmsauuy OyfeT [ONONHATb HAIMO-
Ha/IbHble ycuausA 1o passutuio VIV ¢ yyetom yBa-
KeHVIA M 3alUThI IIPaB 4e/loBeKa U COOofeHneM
HOPM MeX/[yHapOJIHOTO IIpaBa.

Bo ucnonHenye nogo6HbIX 3ajad IUIAHUPYeTCA
co3jjaHue MeXaucuMIUIMHapHoit  HesaBucumoin
MEXIYHapojHO!l Hay4yHoll rpynnbel mno VU,
KOTOpas OyheT IPOBOANUTD HAayYHbIE MCC/IEOBAHNA
C NCHONMb30BAaHMEM COBPEMEHHBIX IIOfIXOJIOB,
0a3MpPYIONIMXCs Ha 0CHOBE PaKTHYeCKMX JAHHbIX /151
OLIEHK! TIOTEHL[MAIbHBIX PUCKOB M BO3MOXKHOCTE
npuMeHenus V. Ilpepnonaraercs, 4To nopo6OHas
HesaBnucumasa MeXayHapofHass Hay4yHas TIpyIIa
o VIV 6ypeT ocyliecTBIATD BBITYCK IOTYTOROBBIX
OTYeTOB Ha 06as3e HAI[VIOHAIbHBIX M PErMOHAIbHBIX
MHMLMATUB 1O  aHAaAM3y  IOTEHLMAaIbHbIX
nepcrektus npumeHeHma VM. Kpome Toro,
OyneT OCyIiecTBIAThCA IOAAEPKKa B pa3paboTke
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ompefenieHnit,  KraccupukauuMyu M MeTOHOB
ouenku M, a Taxke B CO3JaHUM aKaZeMUIECKUX
IApTHEPCTB  JyIA  IPOBEJEHNUA  MCCIeNOBaHUI
U yIpaB/ieHus 3HaHusMu 06 VL.

Taxke mHosB/IA€TCA BO3MOXXHOCTb VHUIMMPO-
BaTh €XXETOJHbII I7I00a/IbHBIIT JMA/IOT 110 BOIIPOCAM
ynpasnenusa VIVI u npuBiekatb INpefcTaBuUTeNeNn
IPaK/JAHCKOTO OOIIeCTBa, HAYYHOTO VM TeXHIYECKO-
IO COOOIIIECTB, YaCTHOTO CEKTOPA, IIPABUTE/IbCTBEH-
HBIX CTPYKTYp, 3aHMMAIOLIMXCSA Bompocamm 6es-
onacHocTy VIV, ¥ MHBIX TOOOHBIX CTPYKTYP.

Bonee Toro, [loroBop mopuepknBaeT He0OXORN-
MoCTb co3fanus [mo6anpHoro ¢ouma gt VM mox
pykoBoacTtBoM lenepanbHoro cexperaps OOH,
KOTOpBII  Oymer uHGMOpPMUpPOBaTh OOLIECTBEH-
HOCTb 0 mupokoM npumeHeHun VMV, opranmso-
BBIBATh ¥ IIPOBOJUTD 0OydeHMe 110 BbIpabOTKe Ha-
BBIKOB MCIIO/Ib30BAHNMA COBPEMEHHOJ TEXHOJIOTUM
B COTPYFHMYECTBE C TEXHOJIOTMYECKIMI KOMIIAHNA-
MM, TEXHNYECKMM VI HAyYHBIM COOOI[ECTBOM, a TaK-
Ke pelllaTb MHbIEe 3a]1a4yl, CBsI3aHHbIE C JOCTVDKEHN-
€M LieJIell YCTOMYMBOrO PasBUTHA.

OnHako, HeCMOTPs1 Ha IONIOKUTE/IbHbIE MHUIN-
atuBbl, mpepnaraeMple OOH, B TekcTe JOKyMeHTa
€CTb OIIpefie/ieHHbIe IPOOEIbl U aCIeKThl, KOTOPbIe
TpebyioT yrouHenus. Tak, 3apukcupopanusie B [lo-
roBOpe MPUHIMIIBI HEe MMEKT YeTKUX MEeXaHI3MOB
U MHCTPYMEHTOB Jyia ux peanusanyu. Taxxe [lo-
roBOp He IIpeflycMaTpUBaeT TOYHbIE OIIpefiene-
HYA HOHATUI M TEPMMHOB, YTO MOXKET IPUBECTU
K Pa3INMYHBIM VHTEPIpeTaluAM M KOHQIMKTAM
MeX[y CTOPOHAMI OTHOCUTE/IbHO MX TOJIKOBAaHMA,
a B JJa/IbHeIIIIeM 1 K Tpo6/IieMaM B MX IPUMEHEHN.

CIIOXXHOCTD 3aK/TIOYaeTCsA TakKe B 00ecredeHn
PAaBHONIPABYA ¥ CHPaBENIMBOCTY /I BCEX Y4acT-
HMKOB JloroBopa, 0COOEHHO I CTpaH, KOTOpble
HaXOJATCA Ha HA4Ya/IbHBIX 3TallaXx CBOEro Iudpo-
BOTO PasBUTHUA U BHEPEHUs MHHOBALVIOHHBIX TeX-
HOJIOrMit. B CBA3YM € 3TMM MOXKET BO3HUKHYTb OIIpe-
fleIeHHAsA OIIACHOCTb IOSB/IEHMs MOHOIIONMII Ha
PBIHKE LM(POBBIX YCIIYT, YTO OTPAHNYNT KOHKYPEH-
LVI0 ¥ BBI3OBET YCUJIEHVE BIUAHMA OIpefe/IeHHbIX
CTPAH ¥ KOMIIaHMIA

EcTb BepoATHOCTD NOABIEHUA TPYFHOCTH B 06e-
criedeHyy 6anaHca MeX/y 3allMTOl IepCOHATbHBIX
IAHHBIX JIIOfIEll U JOCTYIIOM K MH(OpMaLum, KOTo-
pas HeoOxopyMa s pa3BuTHs obuiecTsa. B csasn
C 9TUM eCTb HeOOXOAMMOCTD YCTAHOBJIEHNS IPaHNIL]
MEX[y 3aKpeI/IieMbIMU OTPAHMYEHUAMM U BO3-
MOXXHOCTAMU 11 9 (EeKTUBHOTO MCIIONb30BAHMS
VW nns vyxp rocygapersa [Lewis 2020:55]. OrcyT-
CTBJE HOJOOHDIX YCTIOBUIT MOYXKET ITOB/IeYb 3a 06071
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BO3HMKHOBEHME CUTYaLUIi, CBA3AHHBIX C YCUIIMEM
KOHTPOJIA HaJj TPXXJAHAMU ¥ OTPaHMYEHMAMU UX
11 pPOBBIX IIPaB.

BpispiBaeT BOIPOCHI M CO3JaHNE [OCTATOYHO
00/IBIIIOr0 KONMYECTBA HOBBIX CTPYKTYP U OPraHOB,
KOTOpBIe NOTPEOYIOT Cepbe3HBIX (DMHAHCOBBIX 3a-
Tpar, JIOIIOJIHUTENbHON IPAaBOBOI perlaMeHTaly
UX JIeATEIbHOCTH, ObecIiedyeHye eMHbIX YCIOBUIL
IJ1A BCeX CTPaH B IIpoLiecce MPUHATUI pelleHNIL.

Jlymaetcs, 4TO I/IA pelleHVs BBIIIEOOO3HAYeH-
HBIX TIpo6/IeM TpebyeTcs JOIOIHEHNUe CYIeCTBYIO-
nlero Tekcra Jlorosopa, 4TOOBI, C OIHOI CTOPOHBI,
CHieaTh ero rmOKUM 1 JaTh BO3MOXHOCTD I pas-
BuTHA TexHonoruu VIV ¢ yaeToM MHAMBUIyaTbHBIX
0COOEHHOCTeII CTpaH, HO, C IPYTOil CTOPOHBDI, XKeCT-
KVM B BOIPOCaX (yHJaMEHTaJIbHBIX IPMHIIUIIOB,
CTAH/JAPTOB ¥ KOHTPOJIA 3a MCIIOJTHEHMEM II0/I0XKe-
Huit Jlorosopa.

Tpebyerca cospaHue efyHON TePMUHONOTUN
U ee IPaBOBOE 3aKpeIIeHMe [/ YCTAHOBJIEHM:
MEX/[YHapOIHOTO [Majora M CO3flaHMA YC/IOBUIL
U1 TECHOTO COTPYAHMYeCTBa rocypapcts. Heob-
XOJMMO IIPENyCMOTPETb IIPMOPUTET IIPAB YeloBeKa
U [IOMUHMpYIOIlee 3HAYEHNe MHAMBUA IIPU IpU-
MeneHnn VMV, a Takke yCTaHOBUTb OrpaHUYEHN:
UCIIONb30BaHMA JIaHHOJ TEXHOJNIOIMU B OIIpefie-
JIEHHBIX 0071acTsX, B YaCTHOCTY, B BOEHHOII chepe
U KOHTpOJIE 33 OPY>XMEM MAacCOBOTO MOPaKeHU.
B HacTosmee BpeMsA 3TO KpaliHe aKTYalbHO, TaK
KakK, 110 MHEHMIO OT/IeJIbHBIX YYEHBIX, B COBPEMEH-
HOM MMpe CO3JaeTCs ONaCHAs WIII03MA, YTO Mobast
npobseMa MOXeT ObITh pelleHa C IOMOIIbIO BO-
enHoit cunpl [Coady 2002:32; Kwarteng 2016:48].
[Togo6HbIe OrpaHMYeHNUs] BOCIPEIATCTBYIOT Oec-
KOHTPOJIIbHOMY MCIO/Ib30BaHM0 TexHonoruu VN
B BOCHHOII chepe 11 HEJTONYIIEHNUIO ee TPUMEeHEeHNA
B BOCHHDIX KOH(INKTaX.

Taxxe creflyeT yCTaHOBUTb CUCTEMY MOHMTO-
PMHTa ¥ OTYETHOCTHU Ilepefi MeX/IyHapOJHbIMU Op-
raHaMM ¥ OpTraHaMy FOCY/IJapCTBEHHOM BIACTY B TeX
00/macTsax, Ime ucrnonab3osanme VIV MoxeT oTeHI -
aJIbHO IIOBJ/IeYb HAPYIIEHNe ITPaB ¥ CBOOO] Ye/loBeKa.

3aMeTyM, 4TO pparMeHTaIA, KOTOpas MPUCYT-
cTBYeT B [loroBope, B LIe/I0M ABJIAETCA OJHON U3 IIPO-
671eM MexxyHapogHoro npasa [A6aymmH 2015:20].
OpnHako yXe ceif4ac CTAHOBUTCA IHOHATHBIM, 4TO

JloroBop sB/sA€TCs Cepbe3HBIM LIATOM K I10sBIEHNIO
OIpENieICHHOCTY B LMQPOBOI Cpefie, BO3HUK-
HOBEHUIO TIPUHIMIIOB M HOPM, HaIpaBJIeHHbIX
Ha peryluMpoBaHye JCIO/Ib30BAHMA COBPEMEHHbIX
TEXHOJIOTHII B I7I006a/IbHOM MacuiTabe.

B Hacrosiiee BpeMsA OflHUM 13 HOCTIE[HNX JJOKY-
MeHTOB 110 BonipocaMm VIV, npunAThiX [eHepanbHOI
Accambneeit OOH, sBnsercs Pesomronus «Ykpe-
IUIEHNE MEX/[YHapOJJHOTO COTPYAHMYECTBA B Jienle
HapallyMBaHNA NOTeHIMaIa B 06/1aCTU MCKYCCTBEH-
HOro MHTeIekTa» ot 1 miona 2024 r. JlokymeHT
Ob171 co3man no nHumaTuBe Knraiickoit HapopHoit
Peciybmukm 1 TopuepKuBaeT BaXKHOCTb MEX[Y-
HapOJJHOTO [Majiora U COTPYAHMYECTBA B OOIACTM
perymupoBanus VMV m cokpamenns uudposoro
paspoiBa. Poccuiickaa ®efepanys Bouia B YUCTIO
COaBTOPOB JaHHOI Pesomonnn.

BaxxHo ormerutsh, uTO B Pesomomum pmemaeTcs
aKIleHT He To/bKo Ha VIV, Ho 1 Ha MHBIX M(POBBIX
TEXHOJIOTUAX, KOTOpble BIMAIT Ha €ro PasBUTHE
u pacrpoctpaHenne. OTMedaeTcsa HeoOXOMMMOCTD
pacumipeHns AocTyna K MHQpPacTPyKType, 3HaHMU-
AM U HaBBIKaM, YTO CIIOCOOCTBYeT BO3HUKHOBEHIIO
BO3MO>KHOCTH BCeOoO111ero Mcnonb3oBanus mudpo-
BBIX KOMMYHMKALIVIL U CITY>KUT OCHOBOJI 111(POBOIT
TpaHChOPMALMY U CO3TAHNUA PaBHBIX YCIOBUIT A
BHEJIpEHMSA MHHOBAIMII B OO/MACTH COBPEMEHHBIX
TexHonorui u VM.

JIoKyMeHT 3aKpeIvIfeT 1enecoo6pasHOCTb Ipo-
BefleHNA PasHOOOPA3HBIX MEpONPUATHIL, ILe/IbIo
KOTOPBIX AABJIAI€TCA Ne€pefladya 3HAaHUI M TEXHOIOT WA
B o6mactu VIV. Cpenyt HUX MOXXHO OTMETHUTD: Opra-
HM3AIMI0 y4eOHBIX 3aHATHII, CEMMHAPOB M IIPaK-
TUKYMOB /Il 0OMeHa OIIBITOM; IIOfITOTOBKY KafIpoB
¥ TIOBBILIEHNE KBa/IMPUKALUN CIIEIVa/IIICTOB; CO3-
flaHMe COBMECTHBIX MEXJ/IYHapOJIHBIX MCCIIefi0Ba-
TeIbCKUX LIEHTPOB 1 71ab0paTopmil /I HapalyuBa-
HMA ToTeHmana B oomactu VIV u pip.

HecmoTps Ha NONOXUTENbHbIE CTOPOHBI JAH-
HOTO JIOKYMEHTa, CliefiyeT OTMeTUTb, uTo Pesoro-
IV He YYMTBIBAeT MHTEPECHl BCEX CTPaH B cdepe
corpypHudecTsa 1o VI, 4ro B nmpuHLIMIIE CHeNaTh
HEBO3MOJXKHO ellle ¥ 110 IPUYMHE TOro, 4TO ToCy-
lapCcTBa He BBIPAOOTa/IN €JHOIO IOAXOfA K pery-
NMPOBaHUIO ¥ MCHONb30BaHMIO TexHomoruu V.
Taxokxe Pesomonus He npejlaraeT KOHKPETHBIX Mep

& Pe3sontoyma leHepanbHoi accambnen OOH «YKpenneHvne mMexayHapoAHOro COTPYAHWUYECTBA B [efe HapalyuBaHuA
noTteHymana B 061acT NCKYCCTBEHHOTO MHTenneKkTa» ot 1 nona 2024 r. — OguyuansHelt caim OOH. URL: https://docu-
ments.un.org/doc/undoc/Itd/n24/183/82/pdf/n2418382.pdf?token=GxMQvPOaeEW48SimRD&fe=true (gata obpaLlyeHus:

31.10.2024).
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IO PeLIeHNI0 YKe CYLeCTBYILMX IpobyeM 1udpo-
BOTO Pa3pblBa MEX[Yy CTPaHaMIL.

CpasHuBas Pesomronuto ot 1 ntona 2024 1. u pa-
Hee npuHATYyI Pesomonmioo or 21 mapra 2024 1.
MO>KHO 3aMeTUTD OIpeJie/IeHHbIe Pas/INyyl.

Vcxops us uenn, Pesomronus or 21 mapra 2024 1.
dokycupyercss Ha MCIIONB30BaHMY 0€30IaCHOTO
n HagexHoro VIV pna ycroitymBoro pasButus, Le-
npI0 ke Pesomronum ot 1 mionsa 2024 1. ABaseTcs
YKpeIUleHle MEeXIYHapOJHOrO0 COTPYJHUYeCTBa
B HapalMBaHUM TOTeHIMaa B obmactu VL.

O6bekToM IPaBOBOTO perynnpoBanus Pesonto-
1y ot 21 mapTa 2024 1. AB/IAIOTCSA 001eCTBEHHbIE
OTHOIIEHNA 10 BOITPOCaM 0€30I1aCHOCTY, 3aIVIIeH-
HocTy, 6e3BpenHocTu VIV, Torga kak o6bekT Peso-
nmonum oT 1 uronsg 2024 I. COCTaBIAIT OTHOIIEHNS
B c(epe YCTAaHOB/IEHVA HOBBIX U YKPEIUICHNUS MMe-
o1Mxcs GOpM MeX/YHAPOTHOTO COTPYHNYECTBA.

B copep>xaTenbHOM YacTu JIOKYMEHTOB TaKKe
IPUCYTCTBYIOT pasnnund. Pesomonua or 21 map-
ta 2024 T. pe[yIaraeT KOHKPETHbIE MEPbI M PEKO-
MeHJIaL[M) 110 BHEAPEHMI0 0e30NacHBIX U HaJeX-
HbIX cucreM VIV pis ycToumBOro pasBuUTUA, B TO
BpeMs Kak Pesomonusa ot 1 urons 2024 1. npusbl-
BaeT K YKPEIUIEHMI0 MEXIYHapOJHOIO COTPY[-
HudectBa B obmactu VIV, HO mpu aToMm He ycTa-
HaB/IMBaeT KOHKPETHBIX Mep U GopM mopo6HOro
COTPY[IHMYECTBA.

Taxkum o6pa30M, Pesomonmsa ot 1 nrong 2024 1.
JIONIONIHAET paHee NpuUHATYW Pesomonuio ot
21 mapra 2024 r., CTUMYNIMPYA YYaCTHUKOB MEXLY-
HapOJIHOTO COO0IIeCTBA K AKTUBHOMY COTPYAHIYE-
CTBY 11 GOPMUPOBAHMIO €AMHOI HOPMATHMBHOI 6a3bI
U1 obecriedeHyIsl IPaBOBOY OIPeNeIEeHHOCTH U 3a-
IIUTbI X MHTEPECOB.

Bmecte ¢ Tem pomonHenue Pesomonnum oT
1 mrona 2024 r. B 4acTM pacIIMpPEHUs IIEpEYHs
CTpaH, KOTOpbIe MOITIM Obl Y4aCTBOBATh B peasn3a-
LM cTpaTernit u nmporpamm B obnactu M, cosna-
HJe MEXaHM3MOB 110 OOMEHY MMEIOIIVIMCSA OIBITOM
MEeX[y pasBUTBIMY U Pa3BUBAIOLMMICA CTPaHAMI,
¢buHaHCKMpOBaHMe ¥ MOAEPKKA MHNUIMATYB Y IIPO-
€KTOB, HallpaBJeHHbIX Ha passurue VIV, ompepe-
neHyie (OpM MOHMTOPVHIA 1 OLIEHKV Pe3y/IbTaToB
peanusanyy MPOEKTOB, CO3/laHMe €VMHbIX IPaBUI
CTAaH[JAPTU3ALUY ¥ COBMECTUMOCTU TEXHOJIOTHI

MW mossomut obecreuntbh 6Oomee addexTBHOE
B3aVIMOJIEVICTBME CTPaH 1 OyfeT Croco6CcTBOBATDH
YCIEIIHOM peajM3aliiy YCTaHOBIEHHBIX IIPaBIIL.

4. PernoHanbHbIii ONBIT HPABOBOrO
perymmpoBaHuA UCKYCCTBEHHOTO MIHTENTEKTa

IToMMMO HOIBITOK YHUBEPCATIBHOTO PEryaypo-
BaHMA TexHonoruu VIV yxe cymecTByeT IpaBo-
TBOpYeCKas IPAaKTMKA B PaMKaX perMOHa/JbHBIX
o6penyHennit. Oco6blit MHTepec BbI3bIBaeT Pera-
MeHT EBpomeiickoro nmapmamenta u CoBeTa, ycTa-
HaB/IMBAOLINIT COITIACOBAHHBIE IIPABIIA B 00IACTI
VICKYCCTBEHHOTO MHTe/IeKTa (fanee — PerameHT)
npuHATHI EBpomnerickuM coosom 13 mapra 2024 r.’°
ITo cyTw, HaHHBI JOKYMEHT CTaJl II€EPBbIM aKTOM B
o6mactu VIV, KOTOpBIit OTIpesenI CTaHAapThI JaH-
HOJI TEXHOJIIOTMM He TOJNBKO [yl CTPaH — 4Y/I€HOB
EBpomneiickoro corwsa, HO U B LIeIOM MMPa, TaK KaK
PernaMeHT J0CTaTOYHO MOAPOOHO perynmpyer pas-
pabotky u ucnons3osanue V. brarogaps nogo6-
HOMY aKTy OblIa CO3JaHa JleTaIM3MPOBAHHAA CU-
creMa 6esomacHocTu ucronb3osanusa VI [Edwards
2022:3]. Cpenyt mONOXXUTENbHBIX YepT Pernmamenra
MO>KHO OTMETUTDb TO, YTO OH YCTAaHOBU/I TEPMUHO-
JIOTUIO, OIpEMeNNB, 4TO sABAAeTcA cucremon VM,
npegycMotrpen mcnonbsosanue VIV n ero orpanu-
4yeHMe B 3aBUCUMOCTHU OT CTENEeHV PUCKA, BbIJE/IUB
HeIIpyeM/IEMBIIT, BBICOKMI Y1 HE3HAYUTE/IbHDIN PUCK.
YcTaHaBMMBAOTCA BBICOKNME INTpAadbl AIA /NI, He
COOMIOAIOIMNX YCTAaHOB/IEHHble IpaBmma. Kpome
TOTO, 3aKPEI/IAETCA He TOIbKO 3allMTa IIpaB 4eso-
BeKa, KaK OCHOBOIIONIArAIOIINIT IPUHLMUII JOKYMeH-
Ta, HO ITIOABJIAETCA 1M peabHasd BO3MOXHOCTb 00-
pallieHMs B KOMIIeTeHTHbII oprad no VJ. Bmecre
C TeM OTMeYaeTcs, YTO IOJOOHBIN JOKYMEHT ObLI
IPVMHAT KaK 3KCTPEeHHasA Mepa JyiA ObICTpOil MHTe-
rpauyy VIV B 0611ecTBO, YTO OCTaBU/IO HepelleH-
HBIMJM MHOTME BaKHble BOIPOCBHI, KOTOpbIE Tpe-
OYIOT JOIOTHNUTENTBHOTO IPABOBOTO 3aKpeIlIeHNsA
[Marchenko, Entin 2021:46]. Tem He MeHee 61aro-
iaps JaHHOMY PernaMeHTy ObLI OCYIIeCTBIIEH Ilepe-
XOJl OT PEaKTMBHOIO K IIPOAKTUBHOMY YIIpaB/IeHIIO
VW, n aKT cTan r1o6anbHbIM 3TA/IOHOM PEery/INpo-
BaHM:A CTPATerMyecKyl BaXKHOI TEXHOIOTMM MUPO-
Boro sHauenus [Haleem, Gstrein, Zwitter 2024].

® EU:The Al Act Explorer. URL: https://artificialintelligenceact.eu/ai-act-explorer/ (accessed date: 31.10.2024).
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B Hacrosee BpeMs BemyTcs pa3paboTKy Ipa-
BOBOTO perynupoBanus TexHonornu VM n B Coete
EBpomsl. 17 mas 2024 r. 6bi1a npuHsaTa PamouHas
KOHBEHIIMA 00 MICKYCCTBEHHOM MHTEJIIEKTe, IIpaBax
4e/I0BEKa, IEMOKPATHUI 1 BEpPXOBEHCTBe IpaBa'’.

Oco6eHHOCTBIO JAaHHOTO IPOEKTa ABJACTC TO,
4TO B €70 OCHOBE JIeKaT cTaHziapThl CoBeTa EBpoIb
B 00/1acTy IIpaB 4ye/loBeKa ¥ MOfOOHBI JOKYMEHT
MOXET CTaTb I00a/IbHBIM MHCTPYMEHTOM PETY/In-
posanus texnonoruu VIV B cumy Toro, 4To 0roBop
OTKPBIT JIJIl BCEX CTPaH MMUPA, KOTOPbIe TI0XKeNaloT
IPUCOEIMHUTbCA K HeMy. PaMouHasd KOHBeHINA
IpeycMaTpUBaeT COIVIACOBAHHbIE OIIpefieNe N,
TaK)Xe 3aKpeIliAeT IOfIXO0J, CBA3AHHbI C OLIEHKOI
MOTEHLMAIBHOrO Mcnonb3oBanna VIV ¢ yderom
PUCKOB, HO, B OoT/Mune oT PermamenTa, Quxcupy-
eTcs upes 001eil OLleHKM pIUCKOB mpuMeHeHus V1
B 11€7IOM ¥ BO3MOXHOCTb BBEJIeH!s 3aIIPETOB B OT-
HOLIEHMN onpefie/ieHHbIX BujoB VIV, ecin onu He-
COBMECTMMBI C IIpaBaMy 4Ye/lOBeKa, JIeMOKpaTuell
U BEPXOBEHCTBOM IIpaBa.

B pamkax CoppykecTBa He3aBUCHUMBIX TOCY-
IApCTB BeAETCA pa3paboTKa IPOEKTa MOMIETbHOTO
3akoHa «O TeXHONOIMAX MCKYCCTBEHHOI'O MHTENI-
nexTa»'!. IIpUHATO cunMTaTh, YTO ZAHHBIN JOKYMEHT
CTaHeT IPaBOBOJ OCHOBOM JJIA TapMOHM3alVM Ha-
LJIOHA/IbHOTO 3aKOHOJATE/IbCTBA CTPAH — 4YJI€HOB
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NMPOBJIEMA NMPUCBOEHUA OEAHUN,
COBEPLUEHHbLIX B UHOOPMALMNOHHOM

NMPOCTPAHCTBE

BBEJEHME. B ocHo8e Hacmogu,ezo Uccied08aHus
TIeHUM Npo6emMa NPUC60eHUS 0OMBemCeeHHOCHU
3a OesiHUs, cosepulertvle 8 UHPOPMAUUOHHOM NPo-
cmparcmee. Ee akmyanvrocme obycnasnusaemcs
Hamemueuieiics 6 nocnedHee epems meHOeHyuel,
3aKM0HAIWeCS 8 NPUMeHeHUU 0mMOeIbHuIMU 20-
cyoapcmeamus  UHPOPMAYUOHHO-KOMMY HUKAUUOH-
Hoix mexronoeuti (0anee — VIKT) ons ymeepscoerus
€680€20 2e0NONUMUHECK020 Npesocxo0cmea. Bmecme
C meM OCMalmcs OMKPbIMbIMU KAK 60Npoc npu-
CB0eHUsT NOJ0OHBIX PACNPOCPAHEHHbIX OesTHUL,
Max u 60npoc danvHeliuiezo peazuposanus Ha HUX.
B cesa3u ¢ amum 6 cmamve aHATUSUPYIOMCS meo-
pemuveckue acnekmol MexOyHAPOOHO-NPABOBOLL
0MeemcmeeHHOCU, 6 MOM HUc/e 60Npochl eou-
HO00pA3H020 NPUMEHEHUS — COOMBemCmeyuled
MePMUHOIO2UU, 0COOEHHOCU NPUCBOEHUS OeTHU
6 uHgopmayuonHom npocmparcmee. Takxie pac-
CMAmMpUeaemcs 80npoc IPgdexmusHocmu mexucoy-
HAPOOHO-NPAB06020  Pe2yNUPOBAHUT  YKA3AHHOU
mMemamuxu.

MATEPMAIJIBI 1 METOIbBIL. B wHayunom uc-
C71e008aHUL  pACCMOMPeEHbL  MeHOyHAPOOHble 00-
2080pbl, MeNOYHAPOOHO-NPABoBvle 06biuau, 00u4e-
NpusHaHHvle NPUHUUNDL MeHOYHAPOOHO20 NpPAsa,
a makxe pe3onouU, MAmepuansl U 00KymeHmol
npogunvHbIX pabouux epynn, Poccutickas u 3a-
pybesxcras doxmpuna. IIpu nodeomoske uccnedo-
BAHUSL UCNOTL308ATUCL 00U4eHAY HbIE U YACHIHO-
HayuHvle Memoobl NOSHAHUS (Memoodbl aHAnu3a
u cunmesa, 0edyKuuu, UHOYKYUL, OUANeKMUecKuti
U popmanvHo-1puUOU1ecKuil MermoobL).
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PE3VJIBTATBI WMCCJIEJOBAHMA. Pesynv-
Mamom npoeedeHH020 UCCTIE008AHUS  ABTIAENICA
3aK704eHUe 0 He803MONHOCMU IPPeKmusHozo
PezynupoBanuss 80NpPocos, BO3HUKAOULUX 6 CBA3U
¢ ocyujecmeneHuem amax 6 UHMOOPMAUUOHHOM Npo-
cmparcmae, 0eticmeyouum MeroyHapoOHbIM npa-
80M U HE0OX00UMOCTU Pa3pabomxu npodunbHo20
MeHOYHAPOOH020 002080pA C YHEMOM NOTIOMEHULL
konuenyuu Konsernyuu Opeanuzavuu Obveduren-
Hoix Hayus (0anee - OOH) 06 obecneueruu mexncoy-
HAPOOHOTI UHPOpMAaLUOHHOL be3onacHocmu. IIpu
aMmom 071 OCyuiecmesieHust dPPexmueHozo npuceo-
eHUS OeSHUS BANHO YHUMDBLBAMb NONUMUHECKUT,
mMexHu4eckuii U npasosoti snemMeHmbl NPUCBOEHU
0MmeemcmeeHHOCIL.

OBCYJXIEHMA U BbIBOIbBI. B cmmamve npo-
8edeH KOMNJIEKCHbIL aHAnU3 no0x0008 K npobneme
NPUCBOEHUS AMaK 6 UHPOPMAUUOHHOM NPOCIPAH-
cmee, a makie cnoco608 peazupoBaHUsS HA HUX
8 COOMBEMCcMBUL ¢ 0eticmeyUUM MeN0YyHAPOO-
HoIM  npagom. Paccmampusaiomcs KoHkpemHovle
UHUUUAMUBLL  20CYOAPCME HA  MEHOYHAPOOHVIX
NA0OWLAOKAX, A MAaKHe NOSUUUU MeXHUHeCKUX che-
UUANIUCIOB U NOTUMOTI0208 1O OAHHOMY B01POCY.
Ilomumo 3mozo, asmop nposoouUrn ananu3 nouoxie-
Hutl konuenuuu Konsenuuu OOH 06 obecneueruu
MeHOYHAPOOHOT UHPOPMAUUOHHOTI be30naAcHOCU.
Coenam 6v1800, 4mMo 80NPOC NPUCBOEHUS OeSTHUSL, CO-
8epUIeHH020 8 UHPOPMAUUOHHOM NPOCPAHCIIEE,
mpebyem paspabomku 0ONOTHUMENLHO20 MeHOY-
HAPOOHO-NPAB06020 pe2yNuposanus, Komopoe 0y-
dem yuumvL8ams 0CO6eHHOCMU UHPOPMAUUOHHO20
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npocmparcmea. Takxue npeocmasnsiemcsi aiHovIM
paseumue Mex0yHApoOHO20 COMPYOHUHeCMBa 6
0aHHotUi 06711acmu, 8 MOM HUcTle Yepe3 co30aHue 21o-
6anvHo20 peecmpa KOHMAKMHbBIX NYHKMOB.

KITIOYEBBIE CJIOBA: ungpopmayuottoe npo-
CMpAaHcMeo,  0MeemcmeeHHOCHb,  NPUCBOeHUe
OesIHUA, OM6emHble Mepvl, peecmp KOHMAKMHbIX
nyHKmMos, mex0yHapooHoe npaso, Ycmas OOH,
rxonyenyus Konseryuu OOH 06 obecneveruu mexc-
0yHAPOOHOU UHPOPMAUUOHHOL be30nacHocmu
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THE ISSUE OF ATTRIBUTION

OF ACTS COMMITTED

IN THE INFORMATION SPACE

INTRODUCTION. Due to the recent trend related
to the use of information and communication tech-
nologies by certain states with the aim to assert their
geopolitical superiority, study of the issue of attribu-
tion of responsibility for acts committed in the infor-
mation space as well as possible of responses to such
attacks becomes even more relevant. Therefore, in the
article the problems related to international responsi-
bility, particularities of attacks in information space
and ways to attribute such attacks, as well as effective-
ness of international law are analyzed.

MATERIALS AND METHODS. The research ex-
amines treaties, international customs, general widely
recognized principles of international law, as well as
resolutions, materials and documents of specialized
working groups, and doctrine. General scientific and
specific scientific methods of enquiry (methods of
analysis and  synthesis, deduction, induction,
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dialectical and formal legal methods) were used in the
preparation of the study.

RESEARCH RESULTS. The result of the conducted
research is the conclusion that it is impossible to effec-
tively regulate issues arising from the issue of attribu-
tion of acts committed in the information space exclu-
sively with the current international law. Therefore,
there is a need to develop a relevant international
treaty taking into account the provisions of the concept
of the UN Convention on International Information
Security. At the same time, in order to effectively at-
tribute an act, it is important to take into account the
political, technical and legal elements of attribution of
responsibility.

DISCUSSION AND CONCLUSIONS. The article
considers approaches to the issue of attribution of at-
tacks in the information space as well as of possible
ways of responding to such attacks within the
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framework of current international law. The problem
of possible application of international humanitarian
law, especially issue of interpretation of “attack” for the
purposes of attacks in information space was also ex-
amined. In addition, the author analyzes the provi-
sions of the concept of the UN Convention on Interna-
tional Information Security.

The author concludes that current international law is
not sufficient for effective attribution of an act com-
mitted in the information space. Elaboration of addi-
tional international legal regulation that would take
into account the particularities of the information
space is required. It is also crucial to develop interna-
tional cooperation in this area, including through the
creation of a global register of contact points.

1. BBenenne

aynHad ¢ 80-x rr. XX B. HAMeTU/IACh TE€H-

penumsa wucnonb3oBanus VKT B memsx,

npotusopevamyx Ycrasy OOH [Berson,
Denning 2011:13-15]. 3HaunTenbHOe KOMMYECTBO
HOJOOHBIX aTaK HApARY C YrpO3aMy, KOTOpPbIe OHM
IPEJCTAaB/AIT, IIOBbIIIAET PUCK MUIUTAPUZALUN
MeX/YHApOJHOTO MH(OPMAIVIOHHOTO IIPOCTPaH-
CTBa. JTO CBA3AHO C TE€M, YTO OT/le/IbHbIE TOCY-
lapCTBa BOCIPUHMMAKT MHPOPMALVMOHHOE IIPO-
CTPaHCTBO IIPeXJle BCETO B KayeCTBe apeHbl NI
YTBEP>KJ€HMA CBOEr0 T'eOIOTUTUYECKOTO IIPEBOC-
XOJICTBa, pa3pabarbiBas He TOMBKO O0OOPOHUTEND-
HbI/, HO JM HACTYNATebHbI MH(OpPMAIVIOHHbIE
noTeHiyanel'. locygapcTBaMu peryisapHO peru-
CTPUPYIOTCA CIIy4au aTak C ycnonbsoBanyeM VIKT
Ha KpUTHYecKYI0 MHPpacTpyKTypy [KoTenko, XMbI-
poB 2022:53]. VIMeHHO 110 TOBOAY HOAOOHBIX TPaHC-
HALIMOHAJIbHBIX IeTHUIT ¥ BOSHUKAIOT PasHOITIACK:
MeXJy rocyfapcrsamu. CuTyanus auuib ycyryons-
€TCsl BO3MO>KHOCTDIO HEIIPOIOPIMOHANbHOTO IpPU-
MEHEHV: CPEeJiCTB pearupoBaHusA Ha YTPO3bl B UH-
(bOpMaIMOHHOM ITPOCTPAHCTBE.

CrneflyeT OTMETUTD, 4TO COCTOsIHME 3allyIIeH-
HOCTU B YKa3aHHOM IPOCTPAHCTBE B POCCUIICKOI
JuTepaType M B OPUIMATBbHBIX JOKYMEHTax 000-
3HaYaeTCcs Kak «MeKAyHapoaHas MHPOPMAIVIOHHAs
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0e30IaCHOCTb», B TO BpeMs KaK 3alajiHble TOCyfap-
CTBA YKa3bIBAlOT Ha HEOOXOAMMOCTD JCIIONIb30Ba-
HMsA TOHATHUA «KmbepbesomacHoCTb» [KpyTcknmx,
3unHoBbeBa 2021:6]. [IpeAnodTHTeIBHBIM Ji/1A Liefielt
IAHHOI paboThI IpENCTaBIAETCA MCIONb30BAHME
TepMMHA «MeXYHaponHas nHpopMaroHHas 6es-
OIIACHOCTb» BBMJY TOTO, YTO YKa3aHHOe IOHATHE
OXBaTbIBAeT BECh KOMIIIEKC YTPO3 — KaK HOIUTHUYe-
CKUX, TaK ¥ TEXHUYECKNX, B TO BpeMs Kak «Kubep-
0e30IaCHOCTb» PACHPOCTPAHACTCS CKOpee Ha WX
TEXHOJIOTMYECKOE 3MEPEHME.

[lanee, Ba)XHO YTOYHUTD, KaK/e VIMEHHO aTaKy
MOTYT BOCIIPMHUMATbCS TOCYlapCTBaMM B Kade-
CTBe YIrpo3. B KOHTeKcTe HAaHHOTO MCCIeflOBAaHM:A
0COOBINl MHTEpeC MPeNCTAB/IAT IeleBble (MIn
TapreTMpPOBAaHHbIE) ATaKM — MEpPOIPUATHA, OCY-
IleCTB/IAeMble JINIIAMM C KOHKPETHBIMU MOTVMBAMU
¥ Ka4eCTBEHHOI! IOfITOTOBKOIA, MMEIOLIMMIY OIIpefie-
neHHy0 cTpyKTypy [KoTenko, Xmbipos 2022:53-54].
HekoTtopble TexHMYeCKMe CTIeLMaTICThI IPYPABHU-
BAaIOT TapreTMPOBAHHbIE aTaKM K TaK HA3bIBAEMBIM
IPOJBMHYTHIM IIOCTOSHHBIM yrposam (advanced
persistent threats) [Clark 2017:281]. Opnako yka-
3aHHDII IIOfIXOfl IIPEJCTaB/IAETCA HE COBCEM Bep-
HBIM BBIUJY TOTO, YTO OCOOEHHOCTAMY <«IIPOABU-
HYTBIX IIOCTOSIHHBIX YIPO3» SBJIAIOTCS BBICOKUIL
YPOBeHb IOATOTOBKM HApyIINTeNel, CHOCOOHOCTD
IOCTOAHHO IIPUCIIOCAOMNBATBCA K 3alIUTHBIM Me-
paM M JCIONb30BaTh pasIMyHble HaIpPaBIEHNUA

' UN: Resolution A/RES/78/237 Developments in the field of information and telecommunications in the context of inter-
national security, and advancing responsible State behaviour in the use of information and communications technologies.
URL: https://documents.un.org/doc/undoc/gen/n23/430/64/pdf/n2343064.pdf (accessed date: 20.08.2024).
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aTaky C efVIHBIM KOHEYHBIM Pe3y/IbTaToOM, Halu-
4yie 3HAYUTEIbHBIX pecypcoB. OTIMyaercs 1 Lefb
HOJOOHBIX «yTPO3» — HAaHHbIE MEPONPUATHS OYAYT
peann30BbIBATbCSA HETIOCPENCTBEHHO B OTHOLICHUM
KpUTH4ecKoit MHGpacTpyKTypsl. [laneko He Bce 1ie-
JIeBbIe aTaKM CIIOCOOHBI JOCTUTHYTh HEOOXOMIMOTO
«ropora» [Edwards, Ford, Szappanos 2015:291-299].

[Topo6HbIe aTaky CIefyeT OTINYATh OT «TPajy-
LIMOHHBIX» aTakK B MH(QOPMALOHHOM IIPOCTpPaH-
CTBe, IPeCTAB/IAMINX 00011 60TTee IPUMIUTIBHBIE
MepONpUATUA CITY4aifHOTO XapaKTepa C IIMPOKUM
PafiycoM JieliCTBIA, HallpaB/IeHHbIe Ha KOMIIpOMe-
TAIMIO0 3HAYNTETBHOTO KOMMYECTBA CUCTEM 1 IIO/Ib-
30BaTeIelt.

C y4eToM OCOOEHHOCTeil aTaK, COBEpIIAeMBIX
B MH(OPMAIMOHHOM HPOCTPAHCTBE (a IMEHHO, X
aHOHMMHOTO XapaKTepa, 4TO NMPUBOAUT K OTCYT-
CTBMIO €/JVIHO METOZIO/IOT VY OIIpefie/IeH s Hap Y-
Tesel, KpuTepyeB KBamupuKanuy MOfoOHBIX aTak
KaK BOOPY)KEHHbIX HallaJieHNI1, OOLIMX IPYHINIIOB
UL PacCMOTPEHMA KOMIIbIOTEPHBIX MHIUJCHTOB),
BCe OOJbILIYI0 aKTya/lbHOCTb I obecreyeHus
M1pa 1 6e30MacHOCTI IIproOpeTaeT BOIPOC BO3JIO-
KeHVIsI OTBETCTBEHHOCTH 3a IIOfJ00HbIE IesTHNUA.

2. O IpUMEHNMOCTY MEXXIYHApOTHOIO IIpaBa
K MTH)OPMAOMOHHOMY IPOCTPAHCTBY

Ha faHHOM 9Tale MeXJIy roCyZapcTBaMy MMe-
eTCsl KOHCEHCYC OTHOCHTETBHO IPVMEHMMOCTH
OOIIETNPU3HAHHBIX [PVHIUIIOB MeXIYHAPOLHOTO
npasa (T. e., IPUHINIIOB CYBEPEHHOTO PAaBEHCTBA,
YBa)XEHMSI TePPUTOPMAIbHON LIeTOCTHOCTU TOCY-
[APCTB, HENPVMEHEHNs CU/Ibl VIM YTPO3BI CUION,
paspelIeHss MEX[AYHAPORHBIX CIIOPOB MIMPHBI-
MI CpefcTBaMM, JOOPOCOBECTHOTO COOIOfEeHMs
MEXIYHapOJHO-IIPAaBOBbIX 00s3aTeNbCTB U AP.)
K VMH(OPMALMOHHOMY IPOCTPaHCTBY. B pamkax
npoduIbHBIX pabouMX TPYII  HOUOTHUTEIBHO
ObIM cHOPMYIMPOBAHBI AKTHI PEKOMEH/ATE/IBHOTO

XapakTepa — JOOPOBO/IbHBIE IIPaBM/Ia OTBETCTBEH-
HOTO IIOBEJIeHNs TOCYapCTB, a TAKXKe Mepbl yKpe-
IUIEHNA JOBEPYA, HallpaB/IeHHbIe HA MIHIMI3ALINIO
pUCKa BO3HMKHOBeHUs KOH(IUKTOB B mHpopMma-
IIIOHHOM IIpOCTpaHCTBe?. Psafi rocymapcTs (mpexze
Bcero, CIIIA un rocymapcTBa — 4neHsl EBponerickoro
cowsa [O’Connell 2012:206-208]) sasaBisger o mo-
CTaTOYHOCTY TOZOOHOTO PEeryIMpoBaHus, I «Be-
puduKanMu» KOTOPOTO HPEJIaraloTCA paslnyHble
HecornacoBanHusle oy arugoit OOH opmbr oTyer-
HOCTY O COO/TIOfieHIM O0OHBIX IPaBuI (B YaCTHO-
CTH, peyb UJET O HEeKMX PYKOBOJCTBAX, KOHTPOJIb-
HBIX CIIVICKAX, OLPOCHMKAX O BBITIOJTHEHWH TIPABII)’.

OpHako 3HAYMTENBHBIM YNUCIOM TOCYHApCTB
(B wactHocTy, Poccumeit u Kuraem [Kymaxuukos
2019:25]) noppepxuBaeTcst ujes HECIOCOOHOCTI
CYILIECTBYIOIIMX IIPaBUI IIOBENEHNS TOCYAAapCTB
9 PeKTUBHO peryaMpoBarh CyIeCTBYIOIIME OT-
HOLIGHNSA B MH(OPMALVOHHOM IPOCTPAHCTBE;
HOJYEePKMBAETCs, YTO MOAOOHBI HMpoben B pery-
JIMPOBAHUM MCIIONMB3YeTCA B Lie/AX MpPebsABICHNA
OesfjoKasaTeNIbHBIX OOBMHEHUIT ¥ IpPUMEHEHMs
OTBETHBIX Mep*.

IIpy 5TOM y MHOTHX TOCY/JapCTB BBI3BIBAET Pas-
HOITIACKA BOIIPOC IPUMEHMMOCTY MEeXAYHAPOITHO-
ro rymanurapHoro mpasa (mamee — MITI) k MKT.
B HacTosImee BpeMs HY OVH MEX/YHApOJHO-TIpa-
BOBOIT JJOTOBOP He COZIEP)KUT HOPM, PETyINPYIOLINX
«KOMITBIOTEPHBIE BOJHbBI» WM YCTAHABIMBAIOIIIX
Mepbl, HAllpaBjIeHHble Ha 3aIUTy TI'PAKIZAHCKOTO
HacelleHyA. HeT moka ¥ COOTBETCTBYIOIIMX pe-
IIeHWT MeXAyHapomHblx cypoB [IlImHkaperkas
2013:120-126]. B mpomexxyTounom foknage [pymmsl
IPaBUTE/TbCTBEHHBIX 9KCIIepTOB B 2021 I. 6BII0 0TO-
OpaxkeHO copiepxkaleecs B €T. 3 J[OOMTHNTEIBHOTO
npoTokona I x JKeHeBCkMM KOHBeHI[MAM OT 12 aB-
rycra 1949 r., Kacaromerocs 3alyThl )KEPTB MEXLY-
HapOJIHbIX BOOPY>KEHHBIX KOH(IUKTOB OT 8 MIOHA
1977 r° (nanee — JII (I)), mono>xeHue o IpUMeHM-
Mocty MI'TI MCKIIO4YNTENBHO B XOfIe BOOPY>KEHHBIX

2 UN: Resolution A/RES/78/237 Developments in the field of information and telecommunications in the context of inter-
national security, and advancing responsible State behaviour in the use of information and communications technologies.
URL: https://documents.un.org/doc/undoc/gen/n23/430/64/pdf/n2343064.pdf (accessed date: 20.08.2024).

3 BbICTyMneHNe pOCCUINCKON MeXXBEAOMCTBEHHO ienerauuy Ha nsaTon ceccun Paboyeit rpynnbl oTKpbiToro coctasa OOH
no Bonpocam 6esonacHocTn B coepe ncnonb3osanHua VKT u camux VKT 2021-2025. URL: https://docs-library.unoda.org/
Open-Ended_Working_Group_on_Information_and_Communication_Technologies_-_(2021)/Russia_-_OEWG_ICT_secu-
rity_-_statement_-_norms_25.07.2023_-_RUS.pdf (gaTa o6patieHus: 20.08.2024).

4 UN: Resolution A/RES/78/237 Developments in the field of information and telecommunications in the context of inter-
national security, and advancing responsible State behaviour in the use of information and communications technologies.
URL: https://documents.un.org/doc/undoc/gen/n23/430/64/pdf/n2343064.pdf (accessed date: 20.08.2024).

> [lonOnHUTENbHbIA MPOTOKON K MEHEBCKMM KOHBEHUMUAM OT 12 aBrycta 1949 r, Kacalowuminca 3aluTtbl XepTs
MeXAYHapOAHbIX BOOPYXEHHbIX KOHONUKTOB (MpoTtokon ). »Kenesa, 1977. URL: https://www.icrc.org/ru/doc/assets/
files/2013/ap_i_rus.pdf (nata obpatieHuns: 20.08.2024).
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KOH(QIMKTOB, YTO YKa3blBaeT Ha HEBO3MOXKHOCTD
KBaMUKALUM MHIUJEHTa B MHPOPMALVIOHHOM
IPOCTPAHCTBE, NIPON3OLIEALIET0 B MIPHOE BpeMs,
C TOYKY 3peHNs IIpaBa BOOPY>KEHHBIX KOH(IUKTOBS.

OpHaKo 0CTaeTCsA HEACHBIM BOIIPOC KBaMpuKa-
uuy BpegoHocHoro mpumenenns VKT xax Boopy-
’KeHHOro HamajeHus B coorBeTcTBuUuM ¢ MITI u mo
cmbicny cT. 51 Yerapa OOH. CornmacHo cr. 51 Ycra-
Ba 3a TOCYJaPCTBOM OCTAeTCs MPaBO MPUOETHYTh K
BOEHHOII CIJIe B C/Ty4ae BOOPY>KEHHOTO HamajeHns
mo Tex mop, noka Coser besomacnoctu OOH ne
HpeAIpUMeT LTy 0 HOAJepXKaHMo Mupa u 6es-
OIIACHOCTI, T. €. I aKTUBALUN CT. 51 He0OX0mMMO
BBITIO/IHEHE JIBYX YCTIOBUIA: 1) Ha/lmmuye BOOPY)KeH-
HOTO HamafieHus, 2) JOCTVDKeHMe aTakKoil Iopora
yrpo3sl MUPY 11 6€30I1aCHOCTH.

PaccMoTpyM, 4TO MOYKET MOHMMATBCS IOJ, HaTla-
nenueM. V13 copeprkamerocs B c1. 49 [II1 (I) ompene-
JIEHVsI «HAITIafIeHNI» MOXKHO CIeIaTh BBIBOZ O TOM,
4to HopMbl MI'TI (BK/II0Yask IPMHIVII TPOBEIEHMs
pasIMuMA U T. JI.) IPYMEHUMBI TONBKO K CITy4asM,
KOTOpBIe MO>KHO Ha3BaTh «HANaJeHNMAMI» IO CMbIC-
ny aToit crarsu’. B coorBercTBunm co ct. 49 JII (I),
«HANafIeHNsA» MOTYT paccCMaTpUBaTLCS TONBKO Kak
«aKTBl HACWINA B OTHOIIEHMV IpOTMBHMKA»’. Ha-
HajieHse BO BpeMA BOOPYXXEHHOIO KOH(IMKTA
B €ro K/IaCCMYEeCKOM CMBbICTIe OOBIYHO IPVBORUT
K QU3MYecKVM MOBPEXAEHUAM U moTepsam (pusm-
4ecKoe paspylleHre 3JJaHVs, Iu0enb IPaXKIaHCKIX
JIAIL M T. 1), 9TO JIaJIeKO He BCerfia MMeeT MeCTO IpH
HPOBEJieHNN Ollepanuii B MHPOPMALMOHHOM IIPO-
crpaHcTBe. Takum obpasom, npumennmocts MITI
K OIlepaliAM, COBEpPIIAeMbIM B MHPOPMALMOHHOM
IPOCTPAHCTBE, PABHO KaK U JOIYCTMMOCTb CaMOO-
60pOHBI, OyZeT BO MHOTOM 3aBUCETDb OT TOTTKOBAHMS
nonoxxenuii ct. 49 JIIT (I).

3/iech MOXXHO BBIJIe/IUTD JIBA IIOXO/A K TOTIKOBA-
uuio ct. 49 JIIT (I).

1.  CornacHo mMMPOKOMY TOIKOBAHMIO, T00as
BOGHHas OIlepalys, KOTopas IpKBena K yuiepOy
(3mech He 06s13aTeNIBHO OyeT UMETbCS B BUAY u-
3MYeCcKuil ymep6 — JOCTaTOYHO IIPOCTO IIpepBaTh
Oecriepe6oiiHyI0 paboTy 00BEKTa), MOXKET paccMa-
TpMBaThcsl Kak HamajeHue. Kpome toro, Mexpmy-
Haponubi Kommrer KpachHoro Kpecra (manee -
MKKK) B cBoeM TONKOBaHMM BOOOII[e HE IPOBOLUT
pasmmumii Mo CHocoOy INpOBeleHNs HaIafieHNs.
ITo muenmio crnenmanuctos MKKK, 4ro6sl roBo-
PUTb O HAJIMYNM HAIIAIeHNsA B KMOEPIIPOCTPaHCTBe,
JIOCTAaTOYHO YCTAHOBUTb CaM (PaKT TAKOro HaIa-
JleHVsI BHE 3aBMCUMOCTY OT XapakTepa yjep6a'’.
OTy HO3MIMIO IOAJEPKUBAIT HEKOTOpPbIe IOpU-
CTBI, KOTOPBIe OCHOBBIBAIOT CBOM PACCYXK[eHMA Ha
HOJIOKEHUAX CT. 52 JIONONMHNUTEIbHOTO MPOTOKOMA
()'. B coorBercTBUM CO CT. 52 IIpoTOKONa, OFHUM
U3 CII0COO0B BO3/EIICTBYIA HA BOCHHbIE /N ABJIA-
eTCsl «HelTpanu3anysi» e (3To He 0053aTe/IbHO
OynyT pusmyeckoe yHUUTOXKEHE MU 3aXBaT LIe/IN).
OpHako nogo6HOe TONKOBAHNE C YYeTOM TeKYIIei
CUTYyaLUJ HEOIIPEee/IeHHOCTU B YaCTV BO3/IOKEHMNA
OTBETCTBEHHOCTM U BbIOOpa crmocoba pearmposa-
HMA ABJIACTCA HEIpMeMIEMBIM, TaK KaK B Pe3ylb-
TaTe OIIMOOYHDIX AEVICTBIUIL ¥ Mep MOXKET IIPUBECTI
K IIPEBPALIEHNIO «)KEPTBBI» aTAKU B MH(OPMAI[MOH-
HOM IPOCTPAHCTBE B «arpeccopar.

2. C mpyroit CTOPOHBI, COITIACHO Y3KOMY TOJI-
KOBAHMIO IIOHATHUSA «HAIafieHMe», Ollepalys, YTOObI
CUYMTATDCSA HAIIAIeHVeM, JO/DKHA TIPUBECTH K Pu3u-
geckoMy yiep6y. Kak mpaswio, non ¢usmyecknm
yiep6oM MOHMMaeTCs IpyUBeeHNe K CMepTH, TIpu-
4JHEeHNe Bpefia JIMIaM MO0 MaTepralTbHOMY UMY-
mecTBy [Nicholas 2012:241]. Han6onee oueBuaHbIM
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7 OOH: YctaB OOH. URL: https://www.un.org/ru/about-us/un-charter/full-text (accessed date: 20.08.2024).

& [lononHWUTeNbHbIA MPOTOKON K MEHEBCKMM KOHBEHUMAM OT 12 aBrycta 1949 r, Kacalowuminca 3aluTbl XepTB
MeXAYHapPOAHbIX BOOPYXEHHBIX KOHONUKTOB (MpoTtokon ). »eHesa, 1977. URL: https://www.icrc.org/ru/doc/assets/
files/2013/ap_i_rus.pdf (nata obpaLyeHus: 20.08.2024).

° Tam xe.

1 |CRC: International Humanitarian Law and the Challenges of Contemporary Armed Conflicts. 2011. URL: https://
www.icrc.org/en/doc/resources/documents/report/31-international-conference-ihl-challenges-report-2011-10-31.
htm?ysclid=likoox0igi770590276 (accessed date: 20.08.2024).

" Dérmann K. Applicability of the additional protocols to computer network attacks. Ed. Bystrém K. Proceedings of the Confer-
ence: Internationsl| Expert Conference on Computer Network Attacks and the Applicability of International Humanitarian Law.
2004. P.139-153.
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IPMMEPOM TAKOTO yliepba, HAHECEHHOTO OIlepal-
eil B K1OepIpoCcTPaHCTBeE, ABIACTCA CMEPTh IAlVIeH-
TOB peaHMMaLuK B O0NIbHMILIE B pe3y/IbTaTe Halaje-
HIA Ha 97IeKTpoceTh 6onbHMIbL. [IprmepoM MoxeT
IOC/TY>KUTD U aTaKa Bypyca Stuxnet, KOTOpbIil BMe-
IIA/ICA B HOPMAJIbHYIO PabOTY MPAHCKOI 3/IeKTPO-
CTaHIMYU ¥ VIHBIX IIPOMBILICHHBIX NPeANpyUATHIL,
YTO 3HAYNUTEBHO 3aMEIMIO ANEPHYI0 IpOrpaM-
My Vpana [Tapkyma-Boxxko 2021:67]. Pesynbra-
TOM aTaKM CTaJl0 MMEHHO (M3MYecKoe M3MEeHeHMe
YCTPOJVICTB, B OTHOILIEHNMM KOTOPBIX OCYIIECTBIIA-
JIach aTaka, BCIECTBYE POLIECCOB TOPEHNUS 1 pac-
mwiasnenuss [Chircop 2019:349, 361]. IlopoOHbrit
C/Iy4ail HaIIAZHO NEMOHCTPUPYET, YTO IPUYMHEH-
HbIl aTaKaMy B MHQPOPMALMOHHOM HPOCTPAHCTBE
yiep6 MoXKeT OBITh COIOCTABUM C yiiepOoM, pu-
YYHAEMbIM B pe3y/bTaTe IPYMEHEHUS OpPYXus'’.
JIMeHHO TIpMyYMHeHNe IMOJZOOHOrO yiepba MOXKeT
ObITh KBaIMULMPOBAHO B Ka4eCTBE YIPO3bl MUPY
u 6e30macHOCTN 1O cMbIcay cT. 51 YeraBa OOH".
JlaHHBI OAXON IpefCTaBsAeTCs U Oomee TMOKUM,
JIOIYCKAOLIMM OLIeHKY KOHKPETHBIX 00CTOATENTbCTB
(peub uaeT, B YaCTHOCTY, O TSHKECTY HACTYIMBIINX
HOC/IeNiCTBUIL, X HAIPaBIEHHOCTH, OYEBUIHOCTH,
a TaKkKe BO3MOXXHOCTY KBa/IMPUIMPOBATh aTaKy He
prima facie Kak HeONMyCTUMOe IPYMEHEHNe CUIBI,
HO TakoKe 11 KaK MPOCTO MONUTUYECKOE VTN SKOHO-
MMYeCKOe HacuIye, KOTOpoe He HPMBETCTBYeTCA
B MEX/YHApOJHOM IIpaBe, HO HE 3aIpeleHo) Ie-
per epexofioM Ha 3Tall pa3BA3bIBaHNA KOH(INKTA
[IlInukaperxas 2013:120-126).

JlpyruM acmeKkTOM, TaKKe BBI3BIBAIOIIMM pas-
HOITIACKA, SABJIAETCA HEIOCPEACTBEHHO BOIPOC
IPUCBOEHUA NeAHVNA B MHGOPMALVMOHHOM IIPO-
CTPaHCTBE TOCYAApCTBY B LieIOM. B MexpyHapop-
HOM IIpaBe MHCTUTYT MEXJYHapOJHO-IIPAaBOBOI
OTBETCTBEHHOCTM 00pasyeTcsi 13 OOBIYHBIX HOPM

(comepyKalMxcsa B 3HAYMTENbHOI cTemeHn B Cra-
TbsAX KoMuccun mexpyHapogHoro mpasa (manee —
KMII) 06 0TBeTCTBEHHOCTH TOCYHAPCTB 32 MEX[Y-
HAapOJHO-TIIPOTHBOIIpaBHble fiessHuss ot 2001 r.'*),
a TaKXe B OTAENbHBIX MEXIYHAPOIHBIX OTOBOPAX.
Hecmorps Ha To uto Crarby KMII Tak 1 He nernun
B OCHOBY MEXJIyHapOJJHO-IIPABOBOTO JOTOBOPA, X
3HaueHMe AB/IAETCA KpajiHe BaXKHBIM B CBA3M C OT-
CYTCTBMEM KaKOTO-MOO0 MHOTO YHUBEPCATbHOTO
COIJIAIleHNA 110 JaHHOMY Borpocy. IIpuMeHnMocTb
nonoxxeHnit Crareil B KadecTBe OOBIYHBIX HOPM
HOATBEP>KAET U MpaKTuKa MexXyHapogHOoro cyzia
OOH un MexxpyHaponHbIX TpubyHanos'. B coorBeT-
crBuu co CraTbsAMy, fAeAHMe:

BO-TIEPBBIX,  IPMCBAMBAETCA  TOCYHAPCTBY
(B 4acTHOCTY, 3a JIENICTBUA OPraHOB KaK MeXaHM3-
Ma, T00ble HeiiCTBMA KOTOPOrO KOHTPONUPYIOTCA
¥ IOYMHEHBI ero cTpykrype [Komocos 2014:97]);

BO-BTOPBIX, ABJIAETCA HapylIeHneM
FOCYAPCTBOM €r0  MeXIYHapOJHO-IIPABOBOTO
obs3arenbcTBall,

VHave roOBOps, YIS TONYYeHWUs BO3MOX-
HOCTM TpebOBaTh IPUBIEYEHUS] TOCYHAPCTBA-
«HApYIIMTENsl» K IONUTUYECKON /b0 MaTte-
pUanbHON  OTBETCTBEHHOCTM  IIOCTPajiaBLIEMY

rOCyAapcTBY OyaeT HeoOXOAMMO YCTAaHOBUTD Ha/N-
qJie HeIIOCPeICTBEHHOII CBA3Y MeX/Y TOCYAAPCTBOM
¥ JIMIOM, YTO, YYMTBIBAas HEIPUCIOCOOTEHHOCTH
JIelICTBYIOIETO MeXAYHAPOJHOTO [paBa K peannsm
MHGOPMAIIMOHHOTO IPOCTPAHCTBA (TIPeXXze BCero,
9/IeMeHTY aHOHVIMHOCTI) IIPAKTIYeCK) HEBO3MOX-
Ho [Kpacukos 2018:240-241].

OueBMIHO, 4TO He30IaCHBIIT IPOrpecc B 00/1acTu
VKT B03MOXHO 3 PeKTNBHO 00eCIeynTh UCKIIO-
4UTENbHO dYepe3 (OpPMIPOBaHNE IOTHOLEHHOTO,
CIeLMA/IBHOTO MeXIYHAPOSHO-IIPABOBOTO  PEeXN-
Ma B MHPOPMAL[VIOHHOM IIPOCTPAHCTBE, a He depes

2 Neger G. Cyberdéfense et droit international: qui veut la paix...préparer la guerre hybride. Village de la justice. 2024.

13 Talking points for the statement by the expert of the Russian Ministry of Defense at the informal intersessional meeting
of the UN Open-ended Working Group on Security of and in the Use of Information and Communication Technologies
2021-2025. URL: https://docs-library.unoda.org/Open-Ended_Working_Group_on_Information_and_Communication_
Technologies_-_(2021)/Talking_points_for_the_statement_by_the_expert_of_the_Russian_Ministry_of_Defense.pdf (ac-
cessed date: 20.08.2024).

% Cratbm KMI 06 OTBETCTBEHHOCTM rOCYAapCTB 3a MeXAYHapOAHO-NPoTUBoNpasHble feaHua. 2001. URL: https://base.
garant.ru/2565571/?ysclid=likqpo55v9927953807 (nata obpaLyeHus: 20.08.2024).

> Gabcikovo-Nagymaros Project (Hungary v. Slovakia). — International Court of Justice. URL: https://www.icj-cij.org/case/92
(accessed date: 20.08.2024); Air Service Agreement Case (France v. USA). - Ad hoc Arbitration. URL: https://jusmundi.com/
en/document/decision/en-air-service-agreement-of-27-march-1946-between-the-united-states-of-america-and-france-
decision-saturday-9th-december-1978 (accessed date: 20.08.2024).

6. OOH. leHepanbHas Accambnen: OdurunanbHble oTYETbI NATbAECAT WecTol ceccun. JononHeHne No10 (A/ 56/10). loknaa
Komuccun mexpgyHapopHoro npasa. [MatbecAt TpeTba ceccua (23 anpena — 1 nioHA n 2 niona — 10 aBrycta 2001 r.). URL:
https://www.un.org/ru/documents/decl_conv/conventions/pdf/responsibility.pdf (nata o6patieHus: 20.08.2024); CraTbu
KMIT 06 0TBETCTBEHHOCTMN rOCy[apCTB 38 MEXAYHAaPOAHO-NPOTMBONpPaBHbie AesHnA. 2001.
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HPOCTYI0 SKCTPATOJALNI0 HOPM MEK[YHAPOJHOTO
npaBa. Ob6sA3aTenpcTBa TOCYfapcTB (B TOM 4MCTIe
Kacakolyecss BOIPOCOB OTBETCTBEHHOCTU) MOTYT
OCHOBBIBATbCSA VICK/TIOYNTEIBHO HA HOPMaX MEXJy-
HapOJIHOTO IIpaBa, a He Ha JOOPOBOIBHBIX IIPaBIU-
JIaX MOBefieHNA ¥ TeM 6ojlee He Ha Mepax JOBepMs.
[ToHrMaHMe HEOOXOLMMOCTY PasBUTUA MEXIyHa-
POIHOTO IpaBa B HAIIPaBJIeHUM Pa3pabOTKM COOT-
BETCTBYIOIIVX CIEIMATbHBIX HOPM IOPUANYECKN
005I3bIBAIOIET0 XapaKTepa OblIo 3adUKCHPOBAHO
rocygapcTBaMy B NMpoguibHOI pesontonyn [ewe-
panpHoOit Accambren OOHY, a Taxke B ZOKIafax
TPYIIII IPaBUTENbCTBEHHBIX SKCIIEPTOB'®,

9T0 MOOYXXHaeT rocyfapcTBa MCKaTbh CIOCOOBI
IPMMEHEeHV MEeXIyHapOJHOTO IpaBa K MHpOpMa-
IIYIOHHOMY IPOCTPAHCTBY B IIEJIOM, a TaKXe IyTH
IPNUCBOEHUA BPEJOHOCHBIX JAEAHUII KOHKPETHBIM
rOCYIapCTBaM.

3. IIpouenypa npucBoeHu JeaHN
B MTH(OPMAIIOHHOM IIPOCTPAHCTBE

B 1jeniom, mpucBoeHue fesSHNA MOKHO IIOHMMATh
KaK COBOKYITHOCTb MEpPOIPHATHIL IO ONCKY BUHO-
BHMKA HATafIeHVs I ero IpUB/edeHNs K OTBeT-
cTBeHHOCTH. Kak yke OBIIO yKa3aHO, IPUCBOEHME
iestHUiT B MHOPMAIMIOHHOM IIPOCTPAHCTBe OyzeT
UMeTD PsiJi 0COOEHHOCTeI! B CBSI3Y C 0C00011 IIPUpPO-
noit VIKT, koTopas MOXeT BIMATb Ha KOPPEKTHOCTD
IpYMeHeHM CYIeCTBYIOIX MeXTyHapOJHO-IIpa-
BOBBIX HOpM K cdepe ucnonbzoanus VIKT. Kak no-
Ka3bIBAIOT Pe3y/IbTAThl JUCKYCCUIl B IPOQUIbHBIX
¢dopmarax, He Bce TOCYAapCTBa FOTOBBI IIPUHATD 3TO
BO BHMMaHI€, YTO B/IMAET Ha IPOIecC IIPUCBOEHMEe
JiesHNA Ha TPAKTHKe.

IIpormecc mpucBoeHMsa OTBETCTBEHHOCTY MOX-
HO PasfieflnTb Ha HECKOTbKO KAaTeTopuil: peub UHeT
0 TIOIMTUYECKOM, TEXHINYECKOM 11 IIPABOBOM CIIOCO-
6ax [Mapkos, Pomamkuna 2022:59-60]. VigeanpHoit,
HO3BOJIAIOIEl OCYIeCTBUTD [eICTBUTEIBHO 00D-
eKTVMBHOE U BCeoObeMIIIolee TIPUCBOEHME JiesHNA,

IPEfCTAB/IACTCA CUHEPIMA BCEX TPeX IIOfXOHOB.
OpHako B MH(QOIO/IE 4aCTO MOAB/AITCA HOBOCTH
O TIPUCBOGHVUM OTBETCTBEHHOCTH U CJIEAYIOINX
3a 9TMM OJHOCTOPOHHMX OTPaHMYNTEbHBIX Mepax
Ha OCHOBeE IIOJIMTUYECKIX MOTUBOB 6e3 IPOBefieHNA
JIOCTATOYHO ITyOOKOrO IOPUANYECKOrO U TeXHUYe-
ckoro anaimmsa’. boree TOro, oTzenbHbIE 3apyOex-
HbIe CIIEIVA/IMCTBI BBICTYIIAIOT 32 BBEJIEHNe MOf00-
HBIX Mep B OTHOIIEHNY «TOCYAPCTB-HAPYLINTETIei»
B MH(OPMAIMIOHHOM HPOCTPAaHCTBE, MOTUBUPYA
3TO «HEBO3MOXXHOCTBIO IIPU3BaTh K OTBETCTBEHHO-
CTM CTPaHBI C TPaBOM BeTO 0 CT. 41 Ycraa OOH»*.
Jlns mopxopa OTHEMbHBIX TOCYHApCTB (Tpexpe
BCETO 3alajHOro 0j10Ka) XapaKTepeH HeKOTOPbIil
IepeKOC B CTOPOHY MMEHHO NOTUTIYECKOTO MeTOfia
npucBoenus fesuns. B CMV u Ha MeXXyHapOHBIX
IVIOMAJKaX PETy/IAPHO HMOAB/IATCA «BOPOCHI», Ka-
calIMecs «poccuiickoit Kubeparpeccum»®'. Ilpo-
6reMa ke IPMCBOEHNUSA JIeAHMA KaK KOMIUIEKCHOTO
YCTaHOBJICHV ICTOYHMKA aTaKy 0OXOUTCA CTOPO-
HOI1. [1151 T006HOT0 leKTapaTUBHOTO CII0co6a Impu-
CBOEHI JIeSTHNA XapaKTepHa TakKe KOHIIeNIVA TaK
Ha3bIBaEMOT'0 KO/UIEKTUBHOTO TIPUCBOEHA JIesTHNA,
COIJIACHO KOTOPOJI TpyHIa TOCYJAPCTB IIONydYaeT
BO3MOXXHOCTb BBIHOCUTb KOJUIEKTVIBHBI/ BEPHUKT
0 BMHOBHOCTY /IF060T0 TOCYIapCTBa B COBEPLICHUN
araky 6e3 IpebsBIeHNs KaKUX-1100 KOHKPETHDIX
nokasarenbcts [Kpyrckux, 3uHoBbeBa 2021:42].
AHajorM4HasA ujes 3aJoXKeHa M B aMepUKaH-
CKOVI KOHIIETIIIMY «BBIABY U TIPUCTBIAN», 3aK/TI0YAI0-
1IeViCA B «YIIOTHOMOYMBAHV» IPYIIIBI TOCY/APCTB
aBTOHOMHO OIpefieNIATh MCTOYHUK aTaku u 06e3
HpebAB/IEHNA JOKa3aTeIbCTB HAHOCUTD OTBETHBIE
yZiapbl B MHGOPMAIMOHHOM IpocTpaHcTBe [Schmitt
2017:30]. B ompepenieHHOM CMBICTIe CBO€ BOILIOLIIE-
HJe JaHHasA KOHLEIINA HOTy4mIa B CT. 6 TammmH-
CKOTO PYKOBOJICTBA, B COOTBETCTBUM C KOTOPOII TO-
CyiapcTBaM BMeHAETCA B 00A3aHHOCTD NIPOSAB/IATD
JIO/DKHYIO CTelleHb OCMOTPUTEIBHOCTY B LIeJIAX CO-
XpaHEeHVsA CBOENI TePPUTOPUY U MHPPACTPYKTYPhI
TaKIM 00pa3oM, YTOObI OHA He VICIIO/Tb30BANIACh JIA

7 Resolution A/RES/78/237 Developments in the field of information and telecommunications in the context of interna-
tional security, and advancing responsible State behaviour in the use of information and communications technologies.
URL: https://documents.un.org/doc/undoc/gen/n23/430/64/pdf/n2343064.pdf (accessed date: 20.08.2024);

'8 Report of the open-ended working group on security of and in the use of information and communications technologies
2021-2025. URL: https://documents.un.org/doc/undoc/gen/n22/454/03/pdf/n2245403.pdf (accessed date: 20.08.2024).

1 Tam xe.

20 Etievant C.S. Les sanctions européennes relatives au cyber espace : un arsenal juridique a parfaire? — Kaufhold and Reveil-
laud avocats. 2021.

21 BbiCTynneHne poccuincKomn MexxBeOMCTBEHHO fenerauny Ha naTon ceccum Paboyeit rpynnbl oTKpbiToro coctasa OOH
no Bonpocam 6e3onacHocTn B coepe ncnonb3oBaHua UKT n camnx UKT 2021-2025. Mpaso Ha oteT. URL: https://docs-
library.unoda.org/Open-Ended_Working_Group_on_Information_and_Communication_Technologies_-_(2021)/Rus-
sia_-_OEWG_ICT_security_-__statement_-_right_of_reply_-_RUS.pdf (naTa o6patieHuns: 20.08.2024).
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aTaK B MHPOPMAIMOHHOM HPOCTPAHCTBE, KOTOPbIe
Mor/u Obl 3aTPOHYTh IIPaBa MHBIX TOCYAAPCTB MO0
HpUBOAUIN OBl K «CEePbe3HBIM MOCTEACTBIUAMY IS
YKa3aHHBIX TOCYHapcTB (6e3 ykazaHMs Ha TO, YTO
MOXKET TOHMMATHCS IO «CePbe3HBIMM HOC/IECTBI-
amu») [Schmitt 2017:30]. Pag nccnenosateneit yka-
3bIBaeT Ha TO, YTO NO0OHBIe GOopMyTUpOBKY, Oyny-
4y JaXke HOpMaMy 001Iero MeXXIyHapOIHOTo TIpaBa
[Krasikov, Lipkina 2022:362], maoT rocygapcrsam
IIMPOKJE BO3MOXHOCTY JUIA MX TOMKOBAHMA IIPHU-
MEHUTENbHO K MH(OPMALOHHOMY IIPOCTPaHCTBY
U (aKTUYeCKV HPefOCTaB/IANT UM JONOTHUTENb-
Hble IIOJIHOMOYNSA IIO IPUMEHEHMIO TOOBIX KOH-
TpMep Ha OCHOBE JOCTATOYHO CYOBeKTMBHOTO aHa-
nusa uHIupenTa [Jensen, Watts 2017:1555-1577].

dokyc Ha IONMUTUYECKON CTOPOHE HpM HPH-
CBOGHUM [iesAHNA IIPOCMATPUBACTCA ¥ B HAy4HOI
muteparype. Tak, aMepMKaHCKMII MCCIefOBaTe/b
[1.9. JIprouc mopyuepKuBaeT HEOOXOZUMOCTD «[Iesi-
TeIbHOI» peakly) Ha aTaKy B MH(POPMAIVOHHOM
IPOCTPAHCTBE, YKa3blBasd Ha TO, 4TO Oe3feiicTBMe
CO CTOPOHBI IOCTPA/IABIIETO FOCYAAPCTBA IIO3BOIUAT
HApYIIUTETI0 OLIYTUTb CBOI Oe3HaKa3aHHOCTH™.
[Ipowecc e NMpUCBOEHMA JeAHUSA OH IIpeijIaraer
OCYILIECTB/IATD Yepe3 MONCK OTBETOB Ha TaKle BO-
HPOCHI, KaK: YbJl MHTEPECHI IIPECIeAYIOTCsA aTaKoil,
KaKoBbI ObIIM NyO/NMYHbIE 3asBIEHUS CYyObEKTOB,
OCYILECTB/IAN JIM IIOTEHLMANbHbIN HaIlaJarolnii
yXe Takue HeiicTBUs paHee. Ilofo6HBIE BOIPOCHI
XapaKTePHbl VIMEHHO [JI «IIO/IUTHIECKOTO» 9ie-
MeHTa IIPUCBOEHMA™.

[Tpepnoxennas [1.C. CTokOyprepoM KOHIIENIVIS
0 IPMCBOEHUIO OTBETCTBEHHOCTM TaKXKe BO MHO-
rOM OIMPAETCA Ha YyCTAaHOBJIEHME MOTHUBALIVIN TOCY-
IApCTBA, B3aMMOCBA3M MEXY NOTEHIVIA/IbHBIM TO-
CYIapCTBOM-HApYIINUTE/IeM U COBEPLIMBILINM aTaKy
aUoM*,

[Togo6HBIT OFHOOOKMIT ITOAXON MOXKET JIETKO
HPMBECTU K SCKAIALMU CUTYALUY ¥ CIOCOOCTBYET
He ofecIeyeHMI0 MPVMHIUIIA MUPHOTO YpPerylinpo-
BaHVA MEXTOCY/JAPCTBEHHBIX CIIOPOB, a, HAIIPOTMB,
3aKpeIUIEHNIO «IIPaBa CHIbHOTO» B MH(OPMAIVOH-
HOM IIPOCTPAHCTBE.

CregyeT paccMOTpeTb TEXHUYECKYI0 CTOPOHY
HPYCBOEHNS fiesiHNs Ooee IpeMeTHO.

[Tocne WHIMZEHTa IEPBBIM IIArOM SBJISAETCS
VIMEHHO TeXHMYeCKUil (KpUMMHATUCTIYECKNIT) 371e-
MEHT IPMCBOEHVs JAesSHMA, BKIIOYAOINI B cebs
cOOp 1 OLIEHKY TeXHMYeCKUX apTedakToB (crmenoB)
JUIA TIONMYYeHVs IIEPBUYHOTO «IIOPTPETa» 3/I0y-
MBILIJIEHHMKA ¥ JOKa3aTe/IbCTBO LIE/IU TEXHUIECKO-
rO 97IeMeHTa IPUCBOeHNUS JiessHus — cbop mudop-
Malyu O JeNCTBUAX 3/IOYMBIIUIEHHUKA («3HaHMe
3/I0YMBILITIEHHVKA» ).

TexHMueCcKmit 971eMEeHT IIPUCBOCHNA JIeSHVISI OCY-
I[eCTB/IAETCS Ha OCHOBE COBOKYITHOCTH ITPU3HAKOB,
TAaKMX KaK BO3MO)KHasi MOTHBAIINS, MHTEPeC K OIIpe-
Jile/leHHBIM [JJAHHBIM, Teorpadudeckue IPU3HAKK
(yacoBble TOSCa AKTMBHBIX [EVICTBUII), CETEBbIE
censl (HarpuMep, [P-anpeca), nexcuka koza (B HeM
MOTYT COAEpP>KaThCsl CI0Ba MO0 OMIMOKM B C/I0BAX,
KOCBEHHO YKa3bIBalollyie Ha S3bIKOBYIO JM/IM HAlLU-
OHAJIBHYI0 IIPUHAJIEKHOCTb aBTOPOB), 0OCOOEH-
HOCTYM €ro HamyucaHus (HepefKo HAaI[VIOHAIbHYIO
HPVHAJIOKHOCTD JIUI CIIELMAIACTBl OLpeNe/IsIoT
Ha OCHOBe KaueCTBa HAINMCAHHOTO KOja), BbIOOpa
KOHKPETHOTO aJITOpUTMa MNPpPOBAHNSA U CKATUAS.
B wacTHOCTH, CYMTAETCS, YTO PYCCKOS3BIYHbBIE IN-
IIYT KaYeCTBEHHBII KOJ CO C/IOKHBIMIU HAaBECHBIMM
3alMTaMy, OGHAKO IIPY 9TOM YacTO AeIA0T TUIINY-
HbI€ J/Is1 HOCUTe/Iell PYCCKOTO sI3bIKa OLIMOKM B aH-
[TIMICKMX CTIOBaX, B TO BPeMsA KaK KUTALIbl 06BIYHO
He 3aJyMBIBAIOTCSI O KayecTBe KOfa 1 IIOJIb3YIOTCS
yXXe TOTOBBIMM CHCTEeMHBIMM IIporpammamu. [eo-
rpadu4ecKuii e apaMeTp OIpeensieTcs, Kak mpa-
BIMJIO, Y€PE3 4YacOBble IOACA AKTVBHBIX NENCTBUIA
HapyIINTeJI.

C OpHOI CTOpPOHBI, YCTAaHOBUTb TEXHUYECKUI
97IeMeHT IIPUCBOEHMs [iesHMs Ha OCHOBE II0J00-
HBIX II0BCEMECTHO M3BECTHBIX HPVM3HAKOB KaXKeTCs
HEC/IOKHON 3afjayell, CIIOCOOHOI JaTh OOBEKTUB-
HBIT pesynbraT. C Apyroil CTOPOHBI, IpU IPUCBO-
€HUM JIeSHUA IS BO3JIOXKEHUS OTBETCTBEHHOCTU
Ha OCHOBe apTe(aKTOB C/IefyeT YYUTHIBATD U JIET-
KOCTb VIX MMUTALMM He TIPOCTO JYIS CO3[aHMs MOf-
JieNIbHOTO TPOGWJIS, @ C Lje/IbI0 MMEHHO BBICTYIIUTD

2 Lewis J.A. Creating accountability for global cyber norms. — CSIS. 2022. URL: https://www.csis.org/analysis/creating-ac-

countability-global-cyber-norms (accessed date: 20.08.2024).

Z |bid.

24 Stockburger PZ. From Grey Zone to Customary International Law: How Adopting the Precautionary Principle May Help
Crystallize the Due Diligence Principle in Cyberspace. — 10" International Conference on Cyber Conflict: CyCon X: Maximising

Effects. 2018. P. 245-263.

% TocteB A. OCHOBHasA CJIOXHOCTb Celvyac — [OCTOBepHas UAEHTUOUKALMA WCTOYHMKA W OpraHu3aTopa ataku. —
KommepcaHTb. 2017. URL: https://www.kommersant.ru/doc/3331544?ysclid=m04b7y0mzo998181660 (aaTa obpalleHus:

20.08.2024).
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«I0f, 4yXX1UM rarom» i UMUTALUK aTaKu JPy-
ruM cybpekrom. Hanmpumep, B xope ataku Duqu 2.0
BEpXHJe C/I0M KOfla OB HAMEPEHHO ITIpefiCTaBIe-
HbI B BJJIe METOK, XapaKTePHbIX KaK JI/I1 PYCCKOTO-
BOPSILINX, TaK U J/Isl KUTAiILeB™.

Be3yc/oBHO, MOMMMO TEXHMYECKOTO 37IeMEHTa
IPUCBOEHNA JiesHNA BaXHO YUUTBIBATD U HOTUTHU-
4eCKYI0, a TAKKe IPaBOBYI0. BakKHBIM IpeycTaBa-
eTCsl TAKKe «IIyOIMYHbI» XapaKTep MPUCBOEHMs
orBerctBeHHOCT [Merz 2019:3]. Kak yxe Obi10
YKa3aHO BBIIIE, YKa3aHHbIE CIIOCOOBI IPUCBOCHUA
OTBETCTBEHHOCT! VIMEIOT LIe/IbI0 BBIABUTD MOTHBA-
L0, @ TAK)Ke HapYLIEHHbIe HOPMBL.

OpHaKo UTHOPMPOBaHME VIMEHHO «TeXHIYeCKO-
ro» 37IeMeHTa IPVUCBOCHNA IeAHNA MOXKET, IOMUMO
(MHAHCOBOTO M PeNyTalMOHHOrO yiuiep6a it ro-
CYZIapCTBa, TAK)Ke IPYBECT K SCKANTALVN CUTYaLIUN
(korga ommoOKa B IPMCBOCHUM NEAHVIA, TIOBIEKIIAsA
3a co6oil aKkT BO3Me3[usdA, IPUBENET, K IpUMepY,
K CTOJKHOBEHMIO MEXJY TOCYJapCcTBaMli, B TOM
4yc/le MOTEHIMATbHO OOMAfaoUMI  OPY)XUeM
MacCOBOTO YHIYTOXKEHMNA.

4. O mepcreKTHBax paspadOTKM CHEIaTbHBIX
MeKAYHapOTHO-IIPABOBBIX HOPM
Wi MHGOPMALMIOHHOTO IIPOCTPAHCTBA

HakoHel, mpencTaBiAeTcs, 4YTO A yCIell-
HOJl pea/jM3alyy IIpaBOBOIO aCHeKTa IPUCBOEHNA
fiessHNA (Ha OCHOBE IOIMTIYECKOTO VI TEXHNYECKOTO
97IeMEeHTOB) HeOOXOAMMO CO3[jaHIe COOTBETCTBYIO-
1el, oTBevaLell crenndrke NHGOPMALMOHHOTO
IPOCTPAHCTBA MEXXIYHAPOIHO-IIPABOBOIl OCHOBBL

B nauane 2023 1. Poccmitckas Pepepanus co-
BMECTHO C TPYHIION CTpaH IpefcTaBUIa OOHOB-
nenHyw koHuenuuio Kousenmym OOH 06 obe-
ClleYeHMN  MEeXJYHApORHO!  MH(OPMAIVOHHO
6esonacHocTu?. Bynyiuit JOroBop BO MHOTOM OC-
HOBBIBAETCS HA ITONIOXKEHVAX U3 yXKe Of0OpEeHHBIX
MEXIYHAPOAHBIM  OOJIBIIMHCTBOM  IPOGUIBHBIX
pesomoruit®.

HoBblit BapuMaHT KOHLIEIIIMM HOCUT cOanaHcu-
POBAHHBI XapaKTep, Y4UThIBAsA KaK HOAXOMIbI TO-
CYHapCTB-CTOPOHHMKOB Mep JOBEpH, TaK U CTPaH,
BBICTYIAIOINUX 32 Pa3paboTKy HpoduIbHOIO MeX-
JlyHapOJHOTO JOTOBOPA.

Cpenu npoyero ImpeparaeTcs BKIo4uTb B KoH-
BEHIINIO TIOJIOXKEHMA O:

1) Heponymenuu ucnonb3oBanus VIKT B me-
NAX TIOZIpbIBA ¥ YIIEM/IEHUS CyBepeHMTeTa, Hapy-
IIeHNs TePPUTOPHANLHOI 1IeTIOCTHOCTY U He3aBU-
CUMOCTY TOCYIapCTB;

2) uHTeHCUUKALUYM COTPYJHUYECTBA TOCY-
IApCTB B 00/1aCTH MEXAYHAPOAHOI NH(OPMALMOH-
HOJT 0€30IacHOCTY IS IIPeOfo/IeH sl BO3HMKIIIel
B pesy/bTaTe MHIVIEHTOB HAIIPSDKEHHOCTH (B TOM
qyIC/Ie Yepe3 CO3/jaHMe CIelalbHbIX MeXaHU3MOB);

3) HemomycTMMOCTH Oe3[j0Ka3aTe/IbHbIX 00BU-
HEHMII PYTUX TOCYApCTB B COBEPILEHNH IPOTUBO-
IpaBHBIX AeAHui ¢ npuMenenuem VIKT c nmocneny-
IOIVIM TIPMHATIEM Pa3IMIHOTO POJA OTPaHMYEHNI
B BUJie OJHOCTOPOHHNUX Mep 3KOHOMIYECKOTO BO3-
JIeVICTBUA Y IHBIX CIIOCOOO0B pearnpoBaHys;

4) 3ampeTe Ha BK/IIOYEHIE B TEXHOTIOTMYECKUI
HPOAYKT HefleKNapypyeMbIX BO3MOKHOCTeI;

5) TOMHOM M [JOOPOCOBECTHOM MCIIONHE-
HMJM TOCY[ApCTBaMM CBOMX 00s3aTenbCTB IO 0be-
CIIEYEHMI0 MEXIYHApOJHOM  MH(POPMAIMOHHO
6e30IacCHOCTY, BKIIOYAasd 0053aTelbCTBO IO JO-
OpOCOBECTHOMY  HEJONYILIEHWIO  COBEpIIEeHMA
HETOCY/JAPCTBEHHBIMI CYObeKTaMM MEX[yHapOf-
HO-TIPOTMBOIIPABHBIX MEVICTBUIT B MH(OpPMAIOH-
HOM IIPOCTPAHCTBE;

6) HEJONYCTVMOCTYM IPMCBOCHUA JesSHUA
B VMHQPOPMAIMOHHOM IPOCTPAHCTBE MCKIIOUN-
TeIbHO 110 TePPUTOPUATbHOMY NPU3HAKY U HEOO-
XOMMOCT) M3y4eHMsA BCeX apTedaKTOB, CBA3aH-
HBIX C MHIMJIEHTOM, OCOOEHHOCTEl! YCTaHOB/IeHMA
OTBETCTBEHHOCT;

7) 3ampeTe Ha VICIIO/Nb30BaHME TOCYHApCTBAMU
UX TePPUTOPUIL /A COBEPIIEHN MeXTYHapOLHO-
IPOTUBOIPABHBIX JiesTHMI! ¢ ucronb3opanueM VIKT;

% TocTeB A. OCHOBHas CNOXHOCTb Ceryac — LOCTOBepHan AeHTU MKALMA NCTOYHMKA 1 OpraHM3aTopa aTaku..

# BblcTynneHune npefctaButens Poccuiickont ®epepaun Ha yeTBepToit ceccum Paboueri rpynnbl oTKpbiToro coctasa OOH
no Bonpocam 6e3onacHocTn B chepe ncnonb3zoBanua UKT n camux MKT 2021-2025. 2021. URL: https://docs-library.unoda.
org/Open-Ended_Working_Group_on_Information_and_Communication_Technologies_-_(2021)/Russia_-_OEWG_ICT_
security_-_statement_-_norms_25.07.2023_-_RUS.pdf (gaTa ob6patieHus: 20.08.2024).

2 O6HoBneHHaa KoHuenuua KoHeeHumn OOH 06 obecneueHnn mexpyHapoaHol WHGOpMauMOoHHON 6e3onmacHOCTU.
2023. URL: https://docs-library.unoda.org/Open-Ended_Working_Group_on_Information_and_Communication_Tech-
nologies_-_(2021)/RUS_Concept_of_UN_Convention__on_International_Information_Security_Proposal_of_the_Rus-

sian__Federation_0.pdf (aata o6pauyeHus: 20.08.2024).
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8)  ykasaHMM Ha CyBepeHHOE IIPaBO rOCYAAPCTB
CaMOCTOATENbHO obecreunBaTh 6€30IaCHOCTh Ha-
IMIOHA/IBHOTO MH(OPMAIVIOHHOTO IIPOCTPAHCTBA,
B TOM 4NCJIe 4epe3 IPYHATUE COOTBETCTBYIOIIETO
BHYTPEHHETO 3aKOHO/|aTe/IbCTBA;

9) o6s3aTenbCcTBE He HAHOCUTDH  YIepb
MH(OPMALMOHHBIM cucTeMam TPy
pearupoBaHys Ha KOMIIBIOTEpPHbIE MHIVIEHTDI
JIPyTOro roCyAapcTBa;

B KoHuenmuu oco6oe MecTo ymenseTcsa oc-
HOBHBIM IIPUMHIMIIAM MEX/[YHApOJHOTO IIpaBa
B IIPEJIOM/IEHMN K BOIIPOCaM 0e30IacHOCTM B VIH-
(bOpMaLMOHHOM ITPOCTPAHCTBE; B YACTHOCTH, TIOfi-
4epKMBAETCA CYBEPEHHOE PaBEHCTBO T'OCYAAPCTB,
paspelleHye MEX[YHApOJHBIX CIIOPOB MUPHBIMM
CpefcTBaMy, BO3[eP>KaHNe B MEX/[YHAPOJHBIX OT-
HOIIEHVAX OT YTPO3bI CUJION M/IN e TIPUMEHEHMA.

B Oynymem moroBope IIaHUPYETCS 3aKpeNUTb
U 3QPeKTUBHbIE MEXaHNU3Mbl KOHTPOJIS 32 BBIIIOJ-
HEHJeM Y4aCTHUKAMU €0 MOJIOXKEeHMIL.

B cymecTByrommx Ske YCIOBUAX OTCYTCTBUA
npodMIBHOTO MEXIYHAPOJHOTO IOPUANIECKH 0051-
3BIBAIOIIETO MHCTPYMEHTa 0cO00e 3HaueHue IIpu-
obpeTaeT COTPYAHUYECTBO MEX[Y IOCYAAapCTBAMM
10 faHHOMY Bompocy [VBmomkun 2023:38]. IIpo-
671eMa IPUCBOEHVS aTaK B MH(OPMALMOHHOM IIPO-
CTPAHCTBE 3aK/IIOYAETCA B TOM, YTO IPOIECC IpH-
CBOGHUA [JIESAHUA ABJIACTCA, 10 CYTH, KOMIUIEKCOM
OIlepaTMBHO-PA3bICKHBIX MEPOIIPUATII. YUUThIBASA
TPAaHCTPAaHUYHBI XapaKTep MHIVAEHTOB B MHPOP-
MaIMIOHHOM IIPOCTPAHCTBE, YCIICIIHbI MOUCK NC-
TUHHOTO OPTaHM3aTOpa U VMCIIOJTHUTENA aTaKy BO3-
MOYKEH UCK/IIOUNUTETBHO PV YCIOBYUY IIPUBJICYEHA
IPaBOOXPAHUTEIbHBIX OPraHOB, IPMYEM B YC/IOBH-
AX MEK/[YHApOJHOI KOOIIepalyiy B pacCIeOBaHU.
JIMEeHHO OTCYTCTBUE NOROOHOTO COTPYAHMYECTBA
B HACTOAILVII MOMEHT 3HAUUTE/IbHO OC/IOKHSET pac-
C/IeflOBaHNe, KOTOPOe MOXET 3aTAHYTbCSA Ha TOMbI
[Banks 2021:1051].

B maHHOM KOHTeKCTe 0CO0yI0 pOlb B KOOPJM-
HaIlMU MeX[y KOMIETEHTHBIMU BEeJOMCTBAMU TO-
CYHapCTB B C/IyYae MHIVAEHTOB B MH(OPMAIVOH-
HOM IPOCTPAaHCTBE WUIPaeT HaauM4uyue IIOCTOAHHO
JEVICTBYIOLIMX KaHAJIOB CBA3Y U B3aVIMOJEVCTBUA.

Tak, B Mae 2024 r. o mpepnoxeHuto Poccun 9501
npousBeieH OQUIMaNBbHBIN 3alyCcK I7I00a/IbHOTO
MEXIIPaBUTE/IbCTBEHHOTO  peecTpa KOHTAKTHBIX
nyHkrtoB (panee — PKII) s obmena nupopmanu-
eil 0 KOMITbIOTEPHbIX aTaKax/MHIMAeHTax”. [JaHHas
VHULMATVBA ObITa COITTACOBaHA KOHCEHCYCOM BCe-
Mu rocygapcrBamu — wieHamu OOH B pamxax Pa-
004ei IPYIIIIbI OTKPBITOTO COCTABA IO MEK[YHAPOJ-
HOIl MHPOPMALMOHHOJ 6e30IIacHOCTN. YKa3aHHasA
Mepa JoBepysA IpEAIoJIaraeT CO3[jaHMe «CITyXKObI
eIMHOTO OKHa», Yepe3 KOTOpYyH OyAyT OCylect-
BJIATBCA TIPAMbIe KOHTAKTBI MEXJ[y YIOTHOMOYEH-
HbIMM BEOMCTBAMM, 4 VMIMEHHO, 4Yepe3 KOHTAKT-
Hble IYHKTHI (IMIUIOMaTHYeCKMii — MMUHIUCTepCTBO
VHOCTPAHHBIX Jlel ¥ TEeXHWYeCKUil — HaI[VIOHA/Ib-
Has opraHmsanys mbo IpyIIa, OTBETCTBEHHAA 3a
HpefoTBpallieHne, OOHApY)XXeHNe, pearrpoBaHiue
Y JIMKBUJALMIO HOC/IENCTBUI MHIMJICHTOB B VIH-
¢dbopManMoOHHOM HpOCTpaHCTBe). BsanmopeiicTBue
OymeT BBICTPAaMBATLCA HA TIOCTOAHHON [IBYCTOPOH-
Hell OCHOBe IO Tene)OHHOI CBSI3Y, NMEKTPOHHON
HoyTe, AMIUIOMATUYECKMM KaHamaM jmbO WHBI-
MM JKeTTaeMBIMIM CIIOCOOAMM CBA3Y, YTO IIO3BOJIUT
HPEfOTBPATUTh HOOYI0 BO3MOXKHYIO 9CKaJIAINIo
B pe3ylbTaTe MHLIUJEHTOB B MH(POPMALVOHHOM
IPOCTPAHCTBE, a TAKXKe 00ecredynT, Ipy KeTaHUN
CTOPOH, KOH(U/EHIMAIBHOCTD IIepefjaBaeMbIX JJaH-
HbIX. COTPYAHIYECTBO OyfieT OCYIeCTBIATLCA B Jie-
HONUTU3VPOBAHHOM K/TIOYE C Y4eTOM CYBEPEHHOTO
pelLleHNs TOCYAapCTB IPefoCTaBIATh JaHHbIE A
peecTpa; pearnpoBaTh IV HET Ha COOTBETCTBYIOIIE
3aIIpOCHI TAPTHEPOB; YYaCTBOBATD B YUEHMAX; TIONTY-
4aTh aJpecHyo IOMOLIb B 00/IACTY pearMpoBaHMA
Ha VMHIAEHTHI,

3anyck PKII dakrudeckn nossomn dpopmanm-
30BaTh yKe CYLIECTBYIOLIVE MEXaHI3MbI «)KEHT/Ib-
MEHCKOTO» B3aMMOJIENICTBMA MEXJy HAl[VIOHA/Ib-
HBIMM TPYIIIIAMY pearnpoBaHNsA Ha KOMIIBIOTEPHbIe
uaiyaeHTsl (CERT u CSIRT), ocHoBHas npobnema
KOTOPBIX 3aK/TI0YAeTCs B OTCYTCTBUM YCTAaHOBJICH-
HbIX YIOJTHOMOYEHHBIX HAIVIOHA/JbHBIX OpPraHOB,
4TO HEPEeAKO HPMBOAWIO K TOMY, Y4TO y 3allpalli-
BAOIIeil CTOPOHBI He OBUIO JJAHHBIX O KOHKpET-
HOM ajipecare, a y CTOPOHbI-IIOy4aTesis 3alpoca —

2 BbICTYnneHVsa NpefcTaBUTeNs poccuinckoin aeneraumm A.A. PapoBrLKOro Ha BocbMoW ceccum Pabouein rpynmbl
oTKpbIToro coctaa OOH no Bonpocam 6e3onacHocTn B chepe ncnonbsosaHuna KT n camux NKT 2021-2025. 2024. URL:
https://russiaun.ru/ru/news/oewg_0907241 (gata obpaLyeHua: 20.08.2024).

30 BoicTynneHuve npegctasutens Poccuiickon Oepepavmm Ha ueTBepToin ceccum Paboyein rpynnbl oTKpbiToro coctasa OOH
no Bonpocam 6e3onacHocTn B chepe ncnonb3oBanna UKT n camnx UKT 2021-2025. 2023. PeecTp KOHTaKTHbIX MYHKTOB.

URL:

https://docs-library.unoda.org/Open-Ended_Working_Group_on_Information_and_Communication_Technolo-

gies_-_(2021)/RUS_Russian_statement_PoCs_Directory.pdf (nata o6patieHus: 20.08.2024).

128

MockoBcKmii KypHan mexayHapogHoro npasa - 4 - 2024



Irina G. Lukiyantseva

CYBERSPACE AND INTERNATIONAL LAW

HeOOXOMMBIX HOTHOMOYMIT JjIst ero o6paborku’®.
Kpome Toro, y4nTbiBasi, 4T0 HallMOHA/IbHBIE TPYIIIIbI
CERT o0beniHeHbl, HAIPUMED, B MEKYHAPOLHYIO
HekoMMepyeckyto opranusanuio FIRST, xonTponb
3a WIEHCTBOM B KoTopoll ocymectsideT CIIA,
u pernoHanpHyo cetb rpynn CSIRT EC, cmoxuo
TOBOPUTb O BO3MOXXHOCTY Y4aCTUSA B HUX JIeNICTBU-
TE/IbHO BCEX rOCYapcTB™.

CylecTByIOT TaKKe pervoHa/lbHble MHUIMA-
TuBbL. Peub mpert, B yacTHOCTH, 0 CeTn cBaA3u Op-
raHu3anyuy 1o 6e30IaCHOCTM M COTPYSHUYECTBY
B EBpone, KoHcynbrarMBHOM KOOpAMHAIMOHHOM
nentpe Opranusanum [loroBopa o KOMJIEKTUBHON
6esonacHoctu (gmamee — OJIKB). OueBupHo, uro,
HeCMOTpsl Ha 3HAYMTE/IbHBIN ONBIT paboThI y IO-
IIOOHBIX PeecTpOB 1 BHICOKIII YPOBEHDb CTPYKTYpPU-
POBaHHOCTY (PYHKIWII, MX HEATEIBHOCTb HAIIpaB-
JIeHa Ha KOHKPETHBINl PerMOH M, COOTBETCTBEHHO,
He IPefOCTaB/IAeT BO3MOXXHOCTD IIPUCOEANHNUTHCA
BCEM TOCY[apCTBaM, 3aHTEPECOBAHHBIM B MOJ00-
HOM coTpypHM4ecTBe. Kpome ToOro, co BpeMeHeM
CTa/IM M3BECTHBI Y HETATUBHbIE CTOPOHBI JeATENb-
HOCT) YKa3aHHBIX peecTpoB. B wacTHocTH, peyb
UJET O 3HAYMTEbHOJ MONMMTU3AIMY paboThl pee-
ctpa OIKDB, oTcyTcTBUM B3aMMOJENCTBUA MEXIY
YIIOTHOMOYEHHBIM) HAIMOHA/IBHBIMYU ITyHKTaMI,
a TaKXKe HEBO3MOXKHOCTHM 00ecreunTh KOHQUeH-
IIM/IbHOCTD TIepefiaBaeMbIX B IO PaMKaxX JaHHbBIX .
PeecTp KOHTaKTHBIX ITyHKTOB )K€ IIPU3BaH CTaTb Ka-
HAJIOM ISl HeIIPePbIBHOTO B3aMIMOJEICTBIA U Olle-
paTMBHOI Tlepefady HEOOXOAMMOI TeXHUYEeCKOI
uHbopManuy 06 MHINMAEHTAX JEVICTBUTENBHO s
BCEX JKENMAIIVUX TOCYAApCTB, YTO IMO3BOMNUT BBI-
SBJIATH VICTMHHBIE MCTOYHVKM aTak U 3ddexTnBHO
HpefoTBpalaTh KOHQIUKTH B MHPOPMALVIOHHOM
IPOCTPAHCTBE.

Cnucok nureparypbl

1. Tapkywa-boxko ClO. 2021. MexagyHaponHoe ryma-
HUTapHOe npaBo B KubepnpocTpaHcTBe: Ratione
materiae, ratione temporis 1 npobnema Keanudukauum
Knbepatak. — Lugpposoe npaso. T. 2. N2 1. C. 64-82. DOI:
10.38044/2686-9136-2021-2-1-64-82

5. 3akmroueHne

Jrak, BOIpOC NpUCBOeHNA AeAHMA B MHQOpMa-
IIMOHHOM IIPOCTPAHCTBE He TepseT CBOEIl aKTyasb-
HOCTM BBIJIY 3HAYNUTE/IbHBIX PUCKOB, KOTOPbIE MOXKET
HECTV HEKOPPEKTHOE OIpefieieHNe HapyIINTess, CO-
BeplIyBIIero araky. /s Bceobbemomero u 06mb-
eKTUBHOTO IPUCBOCHVA JIeAHUA IPeACTaB/IATCA
Ba)XHBIM YYUTHIBATh BCE TPU NIEMEHTA — IOMUTIYe-
CKMI, TEXHIYECKUII U TPABOBOIL. Heobxommmo Taxke
YYUTBIBaTh OCOOEHHOCTM MHQPOPMALVIOHHOTO MPO-
CTPAHCTBA, KOTOPbIE MOTYT 3HAYNUTETBHO 3aTPYHUTD
IPUCBOEHYE JIeSIHNA — B YACTHOCTH, Pedb UJET O ero
AHOHMMHOCTI. MeXy TeM, KaK II0Ka3bIBaeT IPaKTH-
Ka, TIPOLIeCC IPYCBOCHNA AEAHMNA OCTACTCA 3aTPYAHEH
BBy OTCYTCTBMS Ha TaHHBIII MOMEHT 9 PeKTUBHO-
ro MeXIyHapOIHO-TIPaBOBOTO PETYIMPOBAHMA YKa-
3aHHOro Bompoca. Ilogo6Hoe perymipoBaHye BO3-
MOYKHO 06ecreqnTp yepes paspaboTKy npoduabHOro
MeXIyHapoiHoro goropopa. OCHOBa I 9TOTO MMe-
eTcs — BHeceHHas Poccuiickoit Qenepanneit KoHLen-
s Kouseniym OOH 06 obecriedeHny MexpyHa-
poxnHoit nHdpopMaroHHoit 6e3omacHocTu. C ydeToM
JKe OTCYTCTBUA Ha JAHHBII MOMEHT JE€ICTBEHHOTO
MeX/IyHapOIHO-TIPABOBOIO PEryIMpOBaHNs, 0c0b0e
3HaueHMe INPMOOPETAloT aKThl PEKOMEH/ATENTbHOrO
xapakrepa (B 4aCTHOCTM, COITIaCyeMble IPOQUIb-
Hoit PTOC Mmepb! 1oBepust), CIOCOOHBIE 06ecrednTs,
B YaCTHOCTY, KOOPAMHALIMIO MEX/Y TOCY/apCTBAMIL.
OpHAaKO eVHCTBEHHBIM CIIOCOOOM 3aIONHUTD IIPO-
Oesbl, CBA3aHHBIE, B TOM 4YNC/Ie, C BOIIPOCAMI IIPH-
CBOEHNA JIeAHNA, OCTAeTCA Pa3pabOTKa CIelMaTbHbIX
HOPM (He VMCKIIYAIONIas, IPY 3TOM, IapaJUIeNibHOe
CYILeCTBOBaHNE JOOPOBONBHBIX Mep IO YKpPEIUIEHIIO
nosepus) [SInukeesa 2022:25].

2. VeniowkunH A.C. 2023. [pMMEHUMOCTb HOPM MeXayHa-
poaHoro nybnuyHoro npasa K obecneyeHuto 6esonac-
HOCTM B KnbepnpocTtpaHctae: nosuums HATO. — Mexoy-
HapoOHoe compyOHUYeCmeo e8pa3uliCKUX 20Cy0apcme:
nosiuMuKd, 3K0HoMmuKda, npago. N2 4, C. 32-39.

3. Konocos l0.M. 2014. OTBETCTBEHHOCTb B MEXAYHapOA-
HOM npase. 2-e n3g. Mocksa: CratyT. 222 c.
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NMPAHUMN OTBETCTBEHHOCTW
KOHTPOJIUPYIOLLEIO JINLA

KAK OCHOBA ANA YCTPAHEHUA
«PA3PbIBA OTBETCTBEHHOCTIW» 3A BPEL,
NMPUYUHEHHDIN UCKYCCTBEHHbIM

WHTEJINTIEKTOM

BBEIEHME. Vicnonv3osarue mexHomo2uti uckyc-
cmeenHo20 unmennekma (Oanee — VIV) xapaxme-
pusyemcst onocpedosaruem Oeiicmeuil uenosexa as-
TMOHOMHBIMU NPOUECCaMU, YO NPUBOOUIN 6 CTIyUae,
K020a MexXHUUeCKas SKCNepmu3a He 8 COCMOSHUU
BLIABUMb NPUYUHUMENS 6pedd, K «Pa3pvley Om-
BEMCMBEHHOCUY» — HENENAMETLHOMY NPABOBOMY
A67IEHUI0, NPU KOOPOM 603710HEHIUE OMBENICINBEH-
HOCMU 34 6ped, NpuUUHeHHbILL ucnonv3osaruem M,
Ha KOHKpemHoe nuyo (nuy) no npasunam Oenuxkm-
HOLL 01M8emCcMeeHHOCU He603MONHO.
MATEPUAJIBI I METOMDBIL. IIpu nposede-
HUU UCCTIE008AHUS UCNONL30BAIUCL 00U4eHAY YHbIE
U cneyuanvHole Memoobl, 8 MOM HUce UCHopuYe-
CKULl Mermoo, Mermoovl POPMAnbHOLL T02UKU, AHATIU-
34, CUHMe3a, a Maxie cUcmemHvle U CPABHUMETb-
HO-Npasosvle Memoobl.

PE3YJIBTATbBI MCCJIIEHOBAHUA. [insa ycmpa-
HeHUST «pa3puléa 0MeemcmeeHHOCMU» 6 Cmamve
npeoioxeH MeXaHU3M, NO360IAOULULE 60CHONTHUMD
Hedocmaroujue d7ieMeHmMbl COCMAasa 0enuKkma, co-
8epuleHHo20 ¢ ucnonvsosaruem VMV mozoa, xozoa
owuUoOKYy, Komopas npusenda Kk npuruHeHu épeoa, de
lege lata Heso3mOxHO ampubymuposamv Hu 00HOMY
YUACHHUKY HUSHEHHO20 WUKTIA CUCIEMbL UIU NPU-
noxcenus VM. OmnpasHoii moukoii paspabomxu

132

0aHH020 MEXAHUIMA CIANA MeOPUST «PYKOBOOAULE20
KoHmponsa» 3a ucnonv3osaruem V. FOpuouueckoe
ocmblcTieHUe PUNOCOPCKUX OCHOBAHULL IMeopULL «py-
K08005IU4e20 KOHMPONA» 103607t 000CHOBAMD
00U4enpasosoti NPUHYUN pacnpeoesieHuss omeem-
cmeeHHocmu 3a 6ped, npuuunenHviii VIV, coenacxo
KOMOpomy 10pPUOUUECKYI0 OMBENCBEHHOCb He-
cem IuYo, 0053aHHOE OCYU4ECMBTIAMNb YeTI06eHeCK Ul
KOHMPOTb 34 UCNONIb306AHUEM CUCHEMbL UL NPU-
noxcerust VIV, ecnu He 6viA6/1eHO UHDIX BUHOBHDIX
Y. YKasauHvili NPUHUUN NOCMeENneHHO B0CHpPU-
HUMaemcsi Mexco0yHapooHO-npasosoLi JOKMPUHoL,
umo evipaxaemcsi 6 0003HaUeHUU He0OX00UMOCHU
KOHmMpons 3a ucnonv3osaruem VIV e psoe mexncoy-
HAPOOHBIX 00KYMEHINOB.

BBIBOJDI. [Ipu ycnosuu 3akpensieHus 8 meioyHa-
pooHom 0ozosope 8 pamkax EADC obujenpasosoii
NPUHUUN O0MEeMCIMBEHHOCU KOHMPONUPYOULe20
nuya 3a eped, npuuurennolii VIV, moxem npuobpe-
cMu 3Ha4eHue PeeUOHANLHO20 MeXOYHAPOOHO-NPa-
806020 NPUHUUNG, U MEM CAMbIM CMAMb 0CHOB0
popmuposanus 6 EAIC HopmamueHo-npasosozo
peeynuposanuss  pacnpedesieHus O0mMeemcmeeHHo-
cmu 3a éped, npuuuennoiii V. IIpednoxcernoiii
10pUOUUECK UL MEXAHUIM NPUe00eH OIS COMUMCeHUS
3axkoHodamenvcme 2ocyoapcme — uneros EASC kax
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nocpedcmeom HAOHAUUOHATILHO20 NPABO6020 pezy-
JIUPOBAHUS, MAK U NOCPEOCBOM 2APMOHUSAUUU 3a-
KOH00amenbCme no 0aHHOMY 601POCY.

KITIOUYEBBIE CJIOBA: sped, npuuurenHviii uc-
KYCCIMBEHHbIM  UHIMENNIEKINOM, Pa3pblé  omeem-
CMBeHHOCMU, 0enuKm, puouteckuil cocmas, He-
7106e4ecKutli KOHmMponv 3a ucnonv3osaruem M,
0014enpasosoti NPUHUUN, NPUHUUN MENOYHAPOOHO-
eo npasa, EASC, HaoHayuoHanvHoe npasosoe pezy-
nuposarue

DOI: https://doi.org/10.24833/0869-0049-2024-4-132-145

Elena N. MELNIKOVA
Saint Petersburg University

A TUTUPOBAHMA: Menbuukosa E.H. 2024.
[IpyHUMII OTBETCTBEHHOCTV KOHTPOIMPYIOLIEro
JINIIAa KaK OCHOBA /Il yCTPAaHEHMA «Pa3phlBa OTBET-
CTBEHHOCTW» 3a Bpefi, IPMYMHEHHbIIT VICKYCCTBEH-
HbBIM MHTE/UIEKTOM. — MOCKOBCKULL HYPHAT MeHOy-
Hapoonozo npasa. Ne 4. C. 132-145. DOL: https://
doi.org/10.24833/0869-0049-2024-4-132-145

Aemop 3asenssem 06 omcymcmeuu KOHPAUKmMa
uHmepecos.

Research article

UDC: 341

Received 19 June 2024
Approved 14 November 2024

7-9, Universitetskaya Emb., Saint Petersburg, Russia, 199034

melnikova_elena5@mail.ru
ORCID ID: 0000-0001-7263-5281

PRINCIPLE OF RESPONSIBILITY

OF THE CONTROLLING PERSON

AS APPROACH TO ELIMINATING
THE “RESPONSIBILITY GAP”

FOR HARM CAUSED BY Al SYSTEMS
AND Al APPLICATIONS

INTRODUCTION. The use of artificial intelligence
technologies (hereinafter referred to as “AI”) is charac-
terized by the mediation of human actions by autono-
mous processes, which leads, in the case when techni-
cal expertise is unable to identify the causer of harm,
to a “responsibility gap” is an undesirable legal phe-
nomenon in which the imposition of responsibility for
harm caused by the use of Al on a specific person (per-
sons) for the rules of tort liability are impossible.
MATERIALS AND METHODS. The research used
general scientific and special methods, including the
historical method, methods of formal logic, analysis,
synthesis, as well as systemic and comparative legal
methods.

Moscow Journal of International Law - 4 - 2024

RESEARCH RESULTS. To eliminate the “responsi-
bility gap”, the article proposes a mechanism that al-
lows to fill in the missing elements of a tort committed
using AI when the error that led to harm cannot be
attributed de lege lata to any participant in the life cy-
cle of an Al system or application. The starting point
for the development of this mechanism was the theory
of “guidance control” over the use of Al A legal under-
standing of the philosophical foundations of the theory
of “guidance control” allows us to substantiate the gen-
eral legal principle of allocating responsibility for harm
caused by Al according to which the legal responsibil-
ity is borne by the person obliged to exercise human
control over the use of the Al system or application,
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unless other perpetrators are identified. This principle
is gradually being accepted by the international legal
doctrine, which is expressed in the designation of the
need to control the use of Al in a number of interna-
tional documents.

CONCLUSIONS. Provided that the protocol to the
Treaty on the EAEU enshrines the general legal princi-
ple of responsibility of the controlling person for harm
caused by AL it can acquire the significance of a re-
gional international legal principle, and thereby be-
come the basis for the formation of regulatory regula-
tion in the EAEU of the distribution of responsibility
for harm caused by AL The proposed toolkit is con-
venient for legal consolidation through supranational
legal regulation.

1. BBenenune

cronb3oBaHme TexHonmormii VI xapak-

TepU3yeTcsl OIOCpeloBaHMeM JIelICTBUIL

Yye/ll0oBeKa aBTOHOMHBIMM  IIpoOLieccaMi,
YTO IPUBOAUT B psfie CTy4aeB K Pa3MbIBAHUIO IO-
TOTYETHOCTH HEVCTBUII YYaCTHMKOB >KU3HEHHOTO
LIUK/Ia CUcTeMbl uny npunoxenus VIV u Takomy He-
Ke/aTe/IbHOMY IIPaBOBOMY SIBJIEHIIO, TIPY KOTOPOM
BO3/I0)KeHIe OTBETCTBEHHOCTH 32 Bpell, IpMUMHEH-
HbIII ucnonbsosanueM VIV, Ha KOHKpeTHOE INLO
(Mu1) mo mpaBWIaM JeMVKTHOM OTBETCTBEHHOCTHU
HEBO3MOYKHO BBIly HEBO3MOXXHOCTH YCTaHOBJIEHVA
TaKUX 9/eMEHTOB COCTaBa I'PaKJaHCKO-IPaBOBO-
TO HapyIIeHUA KaK IPUYMHHO-CTIeICTBEHHAs CBA3b
MeXJly BpefioM U [IeJICTBUAMY KOHKPETHBIX JIMII,
a Take IPOTMBOIPABHOCTY ¥ BMHOBHOCTHU 3TUX
JeNCTBUIL. YKa3aHHOE IIPAaBOBOE ABJIEHME, ITTABHO
XapaKTepPUCTHUKON KOTOPOTO ABJAETCA 3aTpyJHEHe
MOMCKa MPUYMHUTENA Bpefa, IpudnMHeHHoro VI,
HPUHATO 0003HAYATh B AHITIOA3BIYHON JIUTEpAType
TepMIHOM «pa3pblB OTBETCTBEHHOCTN» [Matthias
2004:175]; [De Sio, Mecacci 2021:34, 1057-1084].
«PaspbIB OTBETCTBEHHOCTM» OOYC/IOBTIEH TAaKUMM
TEXHOJIOTMYeCKVIMY NpyyrHaMy ommbok VI, kak:
1) 06BeKTVBHAS HEBO3MOXKHOCTD OIIPEJe/IUTh IIPU-
YYHNUTENS Bpefia BBUAY BO3HMKHOBEHUs Hebrmaro-
HPVATHBIX TOCTEACTBUII MMMAHEHTHOI OIIVOKM
mopenu VIV, petictByromeit B cocTase cucreMsl VN,
00YCTIOB/IEHHOJ BEPOSTHOCTHOJI IIPUPOOIL BBIZAYM
pes3ynbTaTa U MOITOMY He 3aBUcAlIell OT KOHTpO-
nupyolero cybbekTa (MCTMHHBIA NPoOen OTBeT-
CTBEHHOCTH); 2) CyObeKTHBHAas HEBO3MOXXHOCTD
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OIlpefleNTb HMPUUYMHUTENS Bpefa BBUAY BO3HUK-
HOBEHMsI HeO/IarompyuATHBIX HOCTEACTBUI OMIOKM
cucrembl VIV, Korga BbIBOJIbI TEXHMYECKON IKCIIEP-
TU3bl He T03BOJIAIOT BMEHUTb BMHY KOHKPETHOMY
nuiy (1unam) BBUY HESICHON STMOJIOTMY OIIMOKM
(mpobneMa «4epHOTO AIMKa»), KOTOpas He sBA-
eTCsl IMMaHEHTHOJI OIIMOKOJ I KOHKPETHOI MOJe/N
VW (MHUMBIT po6e/ OTBETCTBEHHOCTH); CyObek-
TUBHAsA HEBO3MOXXHOCTDb ONpeleNUTb IPUYNHNUTENA
Bpefa BBUJY BO3HMKHOBEHMs HeOIarONpyATHBIX
MIOCTEICTBUI UCIIONIb30BaHMA TNpunoxxenusa MV
TOIrZa, Korja pabota cucremsl VIV, ynpasnsomeit
npunoxennem VIV, omocpenyerca [elicTBUAMMU
MHOTUX YYaCTHUKOB KM3HEHHOTO IIMK/Ia TIPIIIOXKe-
Hus VIV (pasmblBaHMe OTBETCTBEHHOCTN). «Pa3pbiB
OTBETCTBEHHOCT!» BbI3bIBAET IIPABOBYIO Heollpee-
JIEHHOCTbh, IPOBOLVIPYIOLIYI0 Oe3HaKasaHHOe Ipu-
YyHeHue Bpefa ucnonbsosanueM VM. B mHacros-
el CTaTbe NpeNoKeH PUAUYecKMil MeXaHU3M,
HaIIPaB/ICHHbII Ha YCTPaHEHME «pa3pblBa OTBET-
cTBeHHOCTU». CyTb JJaHHOTO MeXaHM3Ma 3aK/II0yYa-
eTcs B TpaHcPOpMALMM MOPA/NIbHON OTBETCTBEH-
HOCTYM 3a BBIOOpP VIHCTPYMEHTOB MJIsI IPUHATHA
Ye/I0BeYeCKNX pellleH)II, OCHOBaHHBIX Ha TeXHOJIO-
ruAx VIV, B 1opuiuecKkyio OTBETCTBEHHOCTb.

2. O61IenpaBoBOIl MPMHIUI
OTBETCTBEHHOCTU KOHTPOMMPYIOLIETO TUIIA
3a Bpefl, IpMYMHEHHbII ucnonb3oBannem VIV

22 mapta 2023 1. HEKOMMEPYECKOI OpraHN3aLN-
eit Future of Life onmy6nukoBano obpaiienne, B Ko-
tTopoM rmaBa SpaceX VMnon Mack, coydupenuTenb
Apple Crus BosHsk, punantpon SHzpro SHT, camblit
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uuTHpyeMblit yuenbrit B o6mactu IT Vomya Benruo
U ellle OKOJI0 TPUJLATH ThICAY uccnenopareneit VN
IPU3BAIM «HEMEIEHHO IPMOCTAaHOBUTb» O0yde-
Hue cucreM VI, 6onee moiHbIx, yeM GPT-4, npep-
YIOpeXJas O psAfe HeraTMBHBIX IOCTeNCTBUI /I
4e/I0BeYeCTBa, Cpelyt KOTOPbIX YIOMMHAETCA Hake
«PUCK TIOTepU KOHTPOJIA HaJl IVMBUIM3ALeN» .

BceobmHocTp u MaciiTab mpo6nembl pacrpe-
fle7ieHMsl OTBETCTBEHHOCTY 3a BpeJ, IPUYMHEHHbII
VW, co3naet moTpeOHOCTh B OPMEHTHPE, CHIMAIO-
11]eM IIPaBOBYIO HEOIIPe/le/IEHHOCTb B 3TOM BOIIPOCE.
[TpencraBnsercs, YTO TaKUM OPUEHTUPOM MOXKET
CTaTh OOIIETPABOBON IPUHLVII OTBETCTBEHHOCTM
KOHTPO/IMPYIOLLETo INIIA.

[l BOSHUKHOBEHMs IPEeIIOChUIOK K CTaHOBJIe-
HJIO OOLIENPaBOBOrO IPUHINUIIA OTBETCTBEHHOCTI
KOHTPOJIMPYIOILET0 /ML 32 Bpefi, NPUYMHEHHbII
ucnonb3oBanueM VIV, Heo6XOoquMO HAMETUTD Je-
TePMUHAHTBL: 1) MeX[y KOHTPOJTIEM ¥ MOpaIbHO
OTBETCTBEHHOCTBIO 32 BBIOOD CPENCTB IPUHATHA
peleHui; 2) MeXAy KOHTPOTIEeM M IOpUAMYeCKON
OTBETCTBEHHOCTDIO.

a. BsanMocBA3b KOHTPONSA M MOPANbHONI
OTBETCTBEHHOCTH B CBETE KOHIENIMI 3HAYMMOTI0
YelI0BeYeCKOro KOHTPOILS

BsauMocBA3b KOHTPOIA M MOPA/IbHON OTBET-
CTBEHHOCTY TPAAMIMOHHO MICCIERYeTCSd B TeOpUM
«PYKOBOJSIIET0 KOHTPOJIS», TIOMY/IAPHON B MHXe-
HepUU ¥ TICUXOJIOTYI TOPOKHOTO JBVKEHNS Hauu-
Has ¢ 60-x rogos XX B. [Michon 1985:500; Fischer,
Ravizza 1998; Bovens, Miceli 1998; Collingridge
1980; Danaher 2016:299-309; Pesch 2015:925-939;
Van de Poel, Sand 2018]. Teopus «pyxoBopsiiie-
r0 KOHTDOJS» KOHIIEHTPUPYETCS Ha MCCIefoBa-
HUM B3aMMOCBS3)L MOPAJIbHOM OTBETCTBEHHOCTH
U KOHTPOJISI YelIOBEKa 3a C60UMU NEVICTBYUSMY, HE
OIIOCPeNOBAHHBIMM AaBTOHOMHBIMY IIPOLIECCaMIL,
U He MCCIefyeT B3aMMOCBS3b MEX[Y KOHTpPOIeM
U IOpUYECKOIl OTBETCTBEHHOCTBIO.

ABTOHOMHBIE IPOLECCHl YCIOXKHMIU IIPOILECcC
YCTaHOBJIEHUA IIOJOTYETHOCTH [ENCTBUI, I103TO-
MY Ha OCHOBE TEOPMM «PYKOBOZSILIETO KOHTPOJLI»

IOpUCTAMI-MeXIYHAPOJHUKAMU U MCCTIefioBaTe-
namu atuku VIV pnd ycTpaHeHMA «paspblBa OT-
BETCTBEHHOCTW» 3a Bpef, IpuurHeHHbi VN, 6bI1a
IIpefiIoyKeHa KOHIeNIMA 3HaYIMOT0 Ye/I0BeYeCKOro
KOHTpoJIA 3a ucnonb3osanyeM VI, npencrasnsto-
mast coboil CUCTeMy B3ITIALOB, B OCHOBE KOTOPBIX
JIOKNUT Ufiest O TOM, YTO JIIOAM HO/DKHBI COXPAaHATD
KOHTPO/b HaJ| aBTOHOMHBIMM) CYCTEMaMM U HeCTH
MOpPaJIbHYI0 OTBETCTBEHHOCTDb 3a IIOCTEHCTBUA UX
ucnonb3oBanua [De Sio, van den Hoven 2018:11;
Cavalcante, Lupetti, Aizenberg 2023:241-255; Heyns
2014; Meloni 2016; Matthias 2004:175; Sparrow
2007:62-77].

XapaKTepHO TO, YTO B KOHLENLMU 3HAYMMOTO
Ye/I0BeYeCKOr0 KOHTPOJIA HeT COITIACOBAHHOCTU B
OTHOIIEHNM ee OCHOBHBIX 3/1eMEHTOB: OIIpefie/IeHI
MOHATHUA 3HAYMMOTO 4e/I0BEYeCKOro KOHTPOJIA, yc-
JIOBUIT KOHTPOJIA, IPY KOTOPBIX OH MOXKET CYMTATh-
Csl 3HAYMMBIM C TOYKM 3peHMsI MOPA/IbHOI OTBeT-
CTBEHHOCTH, U JJaJKe B OTHOILIEHUY BOIIpOCa HaJl YeM
VIMEHHO TaKOJi KOHTPO/Ib MOXeT OCYIIeCTBIIAThCA.
PasHOHanpaB/ieHHOCTb B3I/IAJOB He IO3BOJIAIOT
KOHLITIIMM 3HAYMMOIO YelOBeYeCKOro KOHTPOJIA
PasBUTbCA B HAYYHYIO TEOPUIO, B paMKaxX KOTOPOI
MOXKeT ObITh YCTQHOBJIEHA B3aMMHasl CBs3b UeJIoBe-
YeCKOro KOHTPOJIA ¥ MOPa/IbHON OTBETCTBEHHOCTH.

b. B3anMocBA3b KOHTPOIA M IOPUANIECKOI
OTBETCTBEHHOCTH B CBeTe KOHL[eNIIMI 3HAYIIMOTO
YeI0Be4eCKOT0 KOHTPOIA

BsaumocsaAsp denmosedyeckoro KoHtpona VU
U IOPUAMYECKONl OTBETCTBEHHOCTM MCCIIEYeTCs
MeHee AKTMBHO: JIOBOJIbHO Majlo MCC/IeJOBaHuUI
HOCBSAIEHO VIMEHHO 3ToMy Bompocy [Matthias
2004:175; Amoroso, Tamburrini 2020:187-194].
BmecTe ¢ TeM B MeXJyHapOJHOM IIpaBe IOCTe-
IIEHHO HaKaIl/IMBAIOTCA Pa3pO3HEHHbIE IPaBOBbIE
HOPMBI, KOTOpPbI€ CBA3bIBAIOT OTBETCTBEHHOCTb 3a
nocnencTBus uctonb3oBanusa VIV ¢ ¢akrom ocy-
IleCTB/IEHNEM KOHTPO/IS YeloBeKOM. B JacTHoCTH,
0 HeOOXOAMMOCTH Ye0BEYeCKOro KOHTPOJIA 3a VC-
nonbsosanueM VIV rosopurcsa B Pesomronun EBpo-
nejickoro napnamenTa «O IpaBuIax IpakIaHCKOTO

' Pause Giant Al Experiments: An Open Letter. March 22, 2023. URL: https://futureoflife.org/open-letter/pause-giant-ai-
experiments/ (gaTta obpaweHus: 28.03.2023). Ha 17 ceHTabps 2024 r. noa obpalueHrem noanucanmcb 33 707 yenoBek,
B TOM unciie coyupeauTenb Pinterest OBaH LWapn, coyupeputens Ripple Kpuc JlapceH, reHepanbHbiii gupekTop Stability
Al Omag MocTak, a Takke uccnegosatenu n3 DeepMind, lapeapaa, Okcdopaa n Kembpugxa. NMucbmo noanuncanm Takxke
TAXKENOBEChl B 06/1aCTV UCKYCCTBEHHOIO MHTenneKTa Mowya bengxio n CrioapT Paccen.

2 The Weaponization of Increasingly Autonomous Technologies: Considering how Meaningful Human Control might
move the discussion forward. — UNIDIR : [cainT]. 13 November 2014. URL: https://unidir.org/publication/the-weaponization-
of-increasingly-autonomous-technologies-considering-how-meaningful-human-control-might-move-the-discussion-for-

ward/ (nata obpaluyeHusa: 23.09.2024).
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npaBa B 0671acTi poOOTOTEXHMKN» OT 16 deBpans
2017 1. Ne 2015/2103(INL)? u Pekomengaumsax Co-
Bera OpraHusalnuu 3KOHOMUYECKOTO COTPYHHU-
yectBa 1 paspurus no VMM ot 2019 r*, npuHIuI
OTBETCTBEHHOCTH 33 KOHTPO/b IpoBoauTca B Pe-
rmameHTe EBpormeiickoro coosa (ganee - EC) 06 M1
or 2024°.

Cormacao ct. 9 Pamounoit xouBeHuuum CoBe-
ta EBpomnbr 06 VI, npaBax 4enoBeka, eMOKpaTum
¥ BEPXOBEHCTBe 3aKoHa 2024 r.° rocygapcTBa-yJacT-
HVKM 00513aHBI IIPYHIMATh MepbI 110 00ecreYeHnIo
HOJOTYETHOCTM U OTBETCTBEHHOCTM 3a HeOaro-
IpUATHOE BO3JENICTBYE HA IIPaBa YeloBeKa, JeMo-
KPaTMI0 U BEPXOBEHCTBO 3aKOHA, BO3HMKaollee
B pesy/bTaTe [eATeIbHOCTY B PaMKaX )KM3HEHHOI'O
mukna cucrem M.

B 2015 r. psag aTopos [Cerka, Grigiené, Sirbikyté
2015:376] mpemioXuny B KadecTBe TAKOTO OpUEH-
tipa cT. 12 KonBenuym Opranmsanym O6benn-
HeHHbx Hauuit (mame — OOH) 06 ucnonp3oBanun
97IEKTPOHHBIX COOOLIEHNIT B MEX[YHApOLHBIX [10-
rOBOpax, B KOTOPOIi FOBOPUTCS, O TOM, 4TO pu3mye-
CKO€ W I0pUMYecKoe JINII0, 3aIIPOrPaMMIpPOBaB-
11ee KOMIIbIOTeP, HeCeT KOHEUHYIO OTBETCTBEHHOCTD
3a Bce cOOOIeHNs, TeHepypyeMble MAIINHO. JTO
corjacyercad C IPUHILUIIOM, COITIACHO KOTOPOMY
B/Iajiefiel] MHCTPYMeHTa BCerfla OTBEeYaeT 3a ero Jc-
o/Ib30BaHue. B JaHHOI HOpMe YeTKO ITPOC/IeXNBa-
eTcs YHMBepcalbHasA ycTaHOBKa y4acTHukos OOH
Ha aTpubyTHpOBaHMe MOCIENCTBUI CUTYALMU KOH-
TPONMPYIOILEMY JINITY.

Jlpyras HOpMa-OpUEHTHP IIO BOIPOCY 06 OT-
BETCTBEHHOCT! COJEPXKUTCA B I. 35 MOKyMeHTa
IOHECKO «PexoMeHpmanmm 06 3TM4eCKMUX aCIeKTaxX
VW»”: Bcerza MOMKHA CYLIeCTBOBATh BO3MOXXHOCTD

BO3JIOKEHMA 3TUYECKON ¥ NPaBOBOIl OTBETCTBEH-
HOCT) Ha KOHKPeTHOe (M3M4ecKoe VM JIefICTBYIO-
1iee IPUMYECKOe JIUIIO.

[TpyHLMOBI YelTOBEYECKOTO KOHTPOJA TaKXke
chopMyIMpOBaHBl B JJOKYMEHTe «A3MIOMapCcKie
HOPVHIUIBY,  IPUHATOM  IpOdeccrOoHaTbHBIM
IT-coobmectsom B 2017 1. IBa M3 Hux — Human
Control n Recursive self-improvement - ompene-
JIAI0T, 4TO Takoe KOHTponb VIV yenosexkom: «/Iromgu
JIO/DKHBI OIIPefie/IATD IIPOLIEAYPY U CTelleHb Heo6Xo0-
puMocTu nepenaun cucteme VIV GyHkuyum npuHs-
TUSA pelleHNii I BbIIIOJTHEHNA Liefell, II0CTaBIIeH-
HBIX 4esmoBekoM»; «Cuctemsr MU, paspa60TaHHb1e
fnsa ynydmeHus 9¢(GeKTUBHOCTM COOCTBEHHBIX
aJITOPUTMOB 1M CaMOBOCIPOM3BEJIEHNS, BeJYILEro
K OBICTPOMY M3MEHEHMIO KauecTBa M KOMNYECTBa,
JIO/DKHBI OBITh 00BEKTOM IIPUMEHEHUsI Mep XKecT-
KOT'O PEry/IMpOBaHMA ¥ KOHTPOJLA».

Hanbonee axTMBHO IpO6/IEMBI YelI0OBEYECKOTO
KoHTpors VIV 06cyxaloTcst B CBSI3Y C IpMMeHe-
HJeM aBTOHOMHOTO JIeTa/IbHOro opyxXus. ViMeHHO
aBTOHOMHOE JleTanbHOe opyxme B 2012-2013 rr.
CTaJIo IIOBOJIOM IIOAABJIEHMA B oTYeTax bpuranckoii
NGO Aticle 36 TepMuHa «3HaUMMBIIl Ye/IOBEYECKIIT
KOHTpO/b». Article 36 060CHOBBIBa/Ia apryMeHTBI
B [10/1b3Y HEOOXOAMMOCTY IO3UTMBHOTO 00s13aTeNb-
CTBa B MEX/IyHApOJHOM IIPaBe, COIJIACHO KOTOPOMY
OT/IelIbHbIE aTaK!U JO/DKHBI HaXOJMTbCA IOf, KOH-
TPOJIEM Y€IOBEKa.

Human Rights Watch B 0630pe mosunmit pas-
MUYHBIX TocymapcTB — y4yacTHukoB KHO mo Bo-
IIPOCY YElI0BEYECKOr0 KOHTPONA CMEPTOHOCHBIX
aBTOHOMHBIX crcTeM (manee — CAC) npuBoguT no-
JIEMUKY, KOTOpasi CBUIETENIbCTBYET O CYIeCTBOBA-
HIU YeThIPEX NO3ULUIL.

3 Civil Law Rules on Robotics: Resolution with reccommendations to the Commission N 2015/2103(INL): adopted by Eu-
ropean Parliament 16.02.2017. - EURO-PARL.EUROPA.EU : [cairT]. URL: https://www.europarl.europa.eu/ doceo/document/
TA-8-2017-0051_EN.html (gaTa obpaiieHus: 01.02.2024).

4 Recommendation on Artificial Intelligence Ne OECD/LEGAL/0449: adopted by OECD Council 22.05.2019. - LEGALINSTRU-
MENTS.OECD.ORG : [canT]. URL: https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449 (nata obpalyeHus:
01.02.2024).

> Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 July 2024 laying down harmonised rules
on artificial intelligence and amending Regulations (EC) N2 300/2008, (EU) N¢ 167/2013, (EU) Ne 168/2013, (EU) 2018/858,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (OJ L, 12.7.2024,
p. 1-144). - Offic. J. of the Europ. Union. Ser. C. L. 2024/1689. 12.07.2024. P. 1-144.

¢ Framework Convention on Artificial Intelligence and Human Rights, Democracy and the Rule of Law. Council of Europe
Treaty Series Ne. 225. Vilnius, 5.1X.2024. — Council of Europe : [cainT]. URL: https://rm.coe.int/1680afae3c (naTa obpalyeHus:
09.09.2024).

7 TlpoeKT pekomeHZauum o6 3TUYECKUX acneKkTax MCKyccTBeHHoro mHTennekta N° SHS/BIO/ AHEG-AI/2020/4 REV.2:
nogrotosneH 07.09.2020. - UNESDOC.UNESCO.ORG : [cainT]. URL: https://unesdoc.unesco.org/ark:/48223/pf 0000373434_
rus (gaTa obpauieHus: 01.02.2024).

& Asilomar Al Principles, coordinated by FLI and developed at the Beneficial Al 2017 conference, are one of the earliest and
most influential sets of Al governance principles. 11.08.2017. URL: https://futureoflife.org/open-letter/ai-principles/ (nata
ob6palyeHna: 01.08.2023).
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1. Hambonee papukanbHas: IOTHBIN 3ampeT
aBTOHOMHBIX CHUCTEM BOOpYXeHUs (Hampumep,
ABcTpus).

2. KounenuusA sHa4MMOro KOHTpOJIA YeNnoBeKa
3a ucnonb3osanyeM VIV, Kotopoii mpupepKuBaeTcs
PALL TOCYHapcTB, Hanpumep: bpaswmms, bonrapus,
Hanns, AAnonns, Yexusa, Aprentuna, Mekcuka u fp.
OTH TOCYfapCTBa CIUTAIOT HEOOXOMVIMBIM M3MeHe-
HJIe HOPM MeX/[yHapOJIHOTO IIpaBa.

3. TocymapctBa, mpu3Hawouye HEOOXORNU-
MOCTb 4esoBedeckoro KoHTponsa Hap CAC, Ho
He BUJALIME HEOOXOAMMOCTU M3MEHeHVs HOpPM
MeXayHapogHoro npasa. K Hum orHocarca Poc-
cuiickas Qepepauns, Kurait, llIserinapnus, JIrokcem-
oypr, Mpan, Bonrapus. ITosuuuio aTux rocysapcTs
Hanboree IOCIENOBAaTENIbHO BhIpaKaeT Poccnmii-
ckas Pepeparys. B HosOpe 2022 1. mpefcTaBUTeNb
Poccun K.B. BopoH110B Ha coBemanum rocygapcTs
- y4acTHMKOB KOHBEHIIMM O «HEryMaHHOM» OpY-
xxun (ganee — KHO) ormerun, yto Poccusa Bupnr
«BOCTPeOOBAaHHOCTb B IIPOJO/DKEHUM HUCKYCCUM
0 HeoOXOmMMOCTH oOecIedeHs B3auMOEICTBUA
«4eloBeK — MalllHa», «COXpaHeHMe KOHTPOJA de-
JIOBEKa HaJ| MAILHOI AB/IAETCSA BaKHbIM YCIOBUEM
obecrieyeHns BBINONTHEHNUA CYLIECTBYIOIVX HOPM
MEXYHapOJLHOrO Ipasa, B ToM 4yucne MITI», «pn
3TOM KOHKpeTHbIe (OPMBI ¥ METObI TAKOTO B3al-
MOJIEICTBUA [JO/DKHBI OCTaBaTbCsA HAa YCMOTpEHMe
rocyfapcts»’. OlleHMBass MO3VULVMIO CTOPOHHUKOB
KOHIIENIIMM 3HAYMMOIO 4€I0BEYeCKOTo KOHTpPOII,
npepcraButenb Poccun crnpaseminBo 3asgBUI, 4YTO

«IIpOfiBUTaeMast PANOM CTPAaH KOHIENIMA «3HAYM-
MOTO 4e/I0BEYECKOTO KOHTPO/LSI» B IIEJIOM He MMeeT
OTHOIIEHNA K IPaBy U YpeBaTa JNIIb MOMUTU3AIN-
eit puckyccun'. IlosgHee maHHBIE MO3ULVM OBUIN
HOATBEP>K/IEHBI B paboyeM JOKyMEeHTe I'PYIIIbI IIpa-
BUTE/IbCTBEHHBIX SKCIIEPTOB 110 HOBBIM TEXHOJIOI -
aMm B cepe cospanust CAC ot 14 mas 2024 1.

4. TocypmapcTBa, KOTOpBIe He BUAAT HEOOXO-
IVIMOCTM B Ye/IOBEYeCKOM KOHTPOJIe HaJl aBTOHOM-
HBIMJ CHCTEMaMM BOOPYXKEHMA WM «Pa3MbIBAIOT»
yesioBevyeckuit KoHTponb: Opanuns, lepmanus, Vs3-
pamnb, CIIA. Tax, no MHeHuto JVspaund, cooTser-
CTBYIOIee YeoBeYecKoe CYXK/eHNUe yKe 3a/I0KEHO
B pa3pabOTKy CHCTeM BOOPYXKEHNA, B TOM YNCIIe Ha
3Tanax IPOEeKTVPOBAHNA, VICIBITAHUIT U Pa3BepThI-
BaHVA, U, C/IE[OBATE/IbHO, HEOOXOMMMOCTb B KOH-
TPOJIe CO CTOPOHBI 4e/I0BEKA ABJIACTCA HEHYXKHOIL >
CIIA n Mspannb eme B 2015 I. yuumm oT MCHO/Mb-
30BaHNUA TEPMUHA «KOHTPOJIb» U 3afAB/SIA O He-
06XOMMOCTI «00eCIeYnTh HaJIeXXalnil YpoBeHb
4eI0OBEYECKOTO CYXK/ICHNA O IMPMMEHEHUN CHJIbI»'>.
VImeHHO 9Ta GOpMYIMPOBKa Obl/Ta B KOHEYHOM CUe-
Te 3aKpelUleHa B jupeKkTuse [lemaprameHta 060-
POHHOII MOMUTYKI TI0 aBTOHOMHOMY OPYXKII0'.

Ocob6oe MecTo 3aHMMaeT Bennkobpuranmus, mep-
Boe pecatmneTrie XXI B. pasfenaBasg KOHLEIIIO
3HAYMMOTO 4YesioBedecKoro Koutponsa. Ho B 2022 1.
ee IO3NIMA M3MEHUIach. B JoxymeHTe 060pOH-
HOJl crpatervn’® B oTHomeHyy npumeHeHust CAC
BMECTO IOHATHA «3HAYMMDbIN YETOBEYECKUI KOH-
TPO/b» TOSBWIOCH IOHATHE ‘context-appropriate
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° BobicTynneHune K.B. BopoHuoBa Ha CoBelyaHn rocyfapcTB-yYaCTHUKOB KOHBEHLUMMN O KHETYMAaHHOM» OpPYXXuU Mo n. 7
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human involvement”, kotopoe B mepeBopie Ha pyc-
CKUIT A3BIK MOXET OBITH MOHATO KaK «COOTBETCTBY-
Iolljee KOHTEKCTY yJacTue 4esoBekar. B ykasaHHOM
JIOKyMeHTe yTBepPK/IaeTCs, YTO MeXaHI3MBbI YeloBe-
4eCKOJ1 BJIaCTH, OTBETCTBEHHOCTH 1 OfJOTYETHOCTI
BCerfa OyAyT IpUCYTCTBOBAaTh IIPU IPYMEHEHUM
CIJIBI, OJIHAKO HeT YKa3aH!il Ha TO, KaK C/Ief[yeT olle-
HYBAThb J/IM TIOHMMATh «COOTBETCTBYIOIIEe KOHTEK-
CTY y4acTye 4elioBeKa»'.

TocymapcTBa, cumTaone HeZOCTaTOUYHBIMU
CylIecTBYIOLIMe MeXAYHApOIHbIe HOPMBI I KOH-
tpons Haj CAC, [o6MBaOTCS IMOAMMCAHUSA HOBO-
ro nporokona k KHO. 7 mapra 2023 r. Ypasnenue
BepxoBHoro komuccapa OOH no menam 6GexxeHien
IPOBENO BeOMHAP, NMOCBAIICHHBI MOHATHUIO «3Ha-
4)IMOTO Ye/I0BEYeCKOr0 KOHTPOJISA» B OTHOIIEHNM
HOBBIX TexHonoruit B o6nactu CAC, rie «3HauMMBblil
KOHTPOJIb CO CTOPOHBI 4e/I0BeKa» OBUI Ha3BaH «pa-
MOYHOJI KOHIIETILVIEeN /IS JUCKYCCUM 06 aBTOHOMUM
CHCTEM BOOPYXKEHNS» U IIEHTPAIbHBIM BOIIPOCOM,
«IIPebSAB/IAIOIINM TPeOOBaHMs K 00eCIeYeHNIO CO-
OTBETCTBMA CUCTEM aBTOHOMHOTO OPYXXM MeXJy-
HApPOJHOMY T'yMaHUTAapHOMY HpaBy»'’. YUacTHUKM
BeOVMHapa 0OOCHOBBIBAIN YC/IOBMs, IPU KOTOPBIX
4eI0BEYEeCKMil KOHTPOIb MOYKeT CUMTATbCA 3HAYN-
MBIM, IIpUYeM JOMIHUPOBAIN PasHOOOpasHbIe yc-
JIOBUS TEXHMYECKOTO B3aVIMOJEICTBMA «4e/TOBeK —
MaIHAa.

ITpoBeneHHbIIT aHANN3 NTO3BOJIAET IIPUIATH K BbI-
BOZly O TOM, YTO B PaMKaX KOHUenuuu 3Ha4umoz0
4e/106e4ecKk020 KOHMPONA 3a ucnonv3osanuem VN
NpeOnpUHUMAIOMcsa ynopHvle NONbIMKU 10PUOU-
yeckoil keanupukayuu Paxma ézaumoodeiicmeus
«yenoéex - MAWUHA» 6 COOMEemcmeuy ¢ Hopma-
MU MeNOYHAPOOH020 NPABA, OJHAKO 3TO OCIIOXKHA-
eTCs TeM, YTO «y IOTUTUKOB U IPOEKTVPOBIIMKOB
OTCYTCTBYeT paspabOTaHHas TeOpusA O TOM, UTO
MIMEHHO O3Ha4aeT «3Ha4MMblil KOHTPOJIb» CO CTOPO-
HbI yenioBeka» [De Sio, van den Hoven 2018:3] u io-
3TOMY OHM He 3HAIOT, «KaKye KOHKpeTHbIE IIPaBo-
Bble HOPMBI ¥ IIPaBM/IA JOJDKHBI BHITEKATDb 13 3TOTO
npuniymna» [De Sio, van den Hoven 2018:3]. IIpu-
XOIUTCA KOHCTATMPOBATh, YTO KOHIEMINA 3HAYM-
MOTO KOHTPOJI 4€/IOBEKA 3a MCIONb3oBaHMeM VN

He pa3paboTaHa, a ee IVIABHBII IIOCTY/IAT — OTBEYAeT
TOT, KTO JJOJDKE€H KOHTPO/IMPOBATh, — 10K He HOJTy-
9UT IOPUAVYECKOTO OOOCHOBAHMA, JOCTATOYHOTO
i1 TIOCTPOEHUA B3aMMOCBA3M MEX/ly KOHTPOJIEM
U IOpUJMYECKOl OTBETCTBEHHOCTDIO.

C y4eToM COCTOSIHM:A MMPOBOTO IPaBOIOPAJKA
ClIeffyeT COITIACUTBhCA C TeM, YTO Ha CErOfHALIHUI
IeHb ABJAITCA «IIpeX/IeBpeMEeHHbIMM IMUCKYCCUU
110 HOpMaM, IIPYHIUIIAM Y IPAaBIIAM «OTBETCTBEH-
Horo nosefmenus» B orHomeHun CAC»', Opnako
npaBoBoe perynuposBaHue VIV rpakmgaHckoro Ha-
3Ha4YeHMs AB/IAETCA He MeHee BaXKHbIM, IIOCKOJIbKY
nosB/IeHNe cucteM 1 npunoxennit VIN - asnennue,
UMeIolliee 3HAYeHNUe JIA BCEr0 MEXIYHapOJHOIO
coolIjecTBa BBUAY CBOEJl CIHOCOOHOCTM K TpaHC-
TPaHMYHOMY NPMYMHEHNMI0 Bpefa [MenbHNKOBa
2024:95] M HEKOHTPOMMPYEMOI TpPaHCTPAHUY-
Hoit mpomudepannu [Burri 2017:97], croco6Hoi
3aTPOHYTb pas/M4HbIe CPepbl KNU3HY IPAKAHCKO-
ro 001ecTBa.

c. IlonAarnme dYemoBeuyeckoro KOHTpPOIA 3a
ucnonb3oBanueM VIV u ycnoBus ero ocyiecTsie-
HUSA

Jlst ycTpaHeHMsi «paspbiBa OTBETCTBEHHOCTM»
HeoOXOMMO paspaboTaTh OPUANIECKUIT TOLXOf,
KOTOPBIII OfHOBPEMEHHO COOTBETCTBOBaNM Obl u-
N0CO(CKMM OCHOBAaHMAM OTBETCTBEHHOCTM, ObII
Obl (HYU3MYECKM BO3MOXKHBIM M IIPY STOM HENPOTH-
BOPEYMBBIM C TOUKM 3peHus mpasa. [/ aToro He-
00XOIMMO OIpeleNUTh MOHATHE U YCTOBMSA 3HAUM-
MOTO 4e/I0BEYeCKOT0 KOHTPOJIS.

Hemenkum mnccrefoBatenneM B 006macTy 9TH-
ku VIV C. PobuHcoHOM OBUI TIpefIoKeH IOAXOX
K BBIAB/ICHMIO CMbICTIA TEPMMHA «3HAUMMBbIl de-
NIOBeYecKmii KOHTponb». O600umB HapabOTKM
KOMIIATUOWIUCTCKOM ~ TEOPUM  «PYKOBOZAILETO
koHTpors» Oumepa n Pasunnsr [Fischer, Ravizza
1998], yueHnsit chopMynmupoBan Tpu YCIOBUS Ha-
CTYIUIEH)SI MOPAJIbHOI OTBETCTBEHHOCTH 3 Bpef,
npuunHeHHslit VIV [Robbins 2023], na ocHose
KOTOPBIX MOXHO C(HOPMYIMPOBAaTh TPU YCIOBUS
BO3MOXKHOCTYM ~ OCYILIECTB/ICHMSI ~ 4e/TOBEYECKOro
KOHTPOJIAL.

¢ Defence Artificial Intelligence Strategy. — Article 36 : [caiiT]. June 2022. URL:https://article36.org/updates/new-uk-gov-
ernment-position-on-autonomous-weapons-recognises-that-lines-need-to-be-drawn-but-lacks-detail-or-signs-of-real-

leadership/ (paTa obpatieHmns: 02.01.2024).

7 Neder C. Experts Reflect on Novel Approaches to «Meaningful Human Control». - UNODA : [caiAT]. 7 March 2023. URL:
https://disarmament.unoda.org/the-convention-on-certain-conventional-weapons/experts-reflect-on-novel-approaches-

to-meaningful-human-control/(accessed date: 23.09.2024).

8 Pabounii LOKYMEHT rpyrnrbl MPaBUTENbCTBEHHbBIX IKCMEPTOB MO HOBbIM TexHonoruam B cdepe cosgaHua CAC ot 14 man

2024r.
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Yenoseue 1: Ocosnannocmv. Kowmponv don-
HeH OblMb OCO3HAHHLIM, M. e. OCYULeCHBAAMbCS
CHeUUAnvHuIM CYOveKmom — AUUoM, 001a0arouum
keanugpuxayuesi 00cmamouHoil 018 NpedsUdeHUs
nocnedcmeuti deticmeuti ceoux u cucmemot VIV u cno-
COOHBIM K OCYU4eC6IeHUI0 0elicmeuti no UsMeHeHUio
pe3ynvmanos 6vi600a CUCHeEMbl UL NPUTLOHEHUS
WL IIpedcmasnsemcs, 4mo KOHMPOnb He O00M#eH
paccmampusamocs uepes NPUsMy €20 3HAMUMOCHIU:
axm KoHmpons nubo ecmv, 1UO0 Hem, KOHMPOTb He
Moscem Ovimb 08YX U006 — 3HAUUMDLTL U He 3HAYU-
muiil. Ha ce200HAwHULL OeHb YCn06Us 1en06e4ecK020
KOHMPOZIA popmynupyemvle uepe3 Kamezopuro «3Ha-
YUMOCMU» KaMHO0e 20CYy0apcmeo noHumaem max,
Kax emy 6bl200HO0. Bmecmo amozo uenecoobpasHo
NONb308aMbCS  KPUMepUem «0CO3HAHHOCMU», 00~
cmamouHoti 078 nped8udeHvs Nocnedcmeuti Oeti-
cmeuti ceoux u cucmemul VIV

Ycnosue 2: «Henosexopasmepnocmo». [[ns co-
6nr00enust ycnosus 1 cucmema VIV unu npunoxcenue
MV donmscHbl 6bimb uenosekopasmepHvimMu, m. e. 1o-
360ANOUAUMU USMEHUMb C60U pPe3ybmamol ¢ y4e-
MoM NCUXOPU3UOTOZUHECKOT CKOPOCMU NPUHAIMUS
peuteHUs 4eno6eKom.

Ycnosue 3. Ilpocnescusaemocmo. Bosmoscrocmo
«MPOCTEHUBAEMOCIU» Pe3YNbIMAMA Onepayuil cu-
cmemvl VIV Ons ycmanoeneHus mexHomoeuueckux
Npu4UH ouUOKU U onpedesieHUs 6U0a «Pa3pvléa om-
BEMCIMBEHHOCIU» C Ue/Ibl0 €20 YCMPaHeHUs 603710~
HeHUeM 0MBenCmeeHHOCU HA U0, OCYU4eCIBIIA-
1oujee uenoeHeckuii KOHMpPov.

YcnoBue 1 ABNAETCA IIABHBIM ¥ HEOOXO[VIMbIM.
YcnoBusa 2 m 3 [OMKHBI ONpPENENATh 3aKOHHbIE
HpefieNbl AeTIeTVPOBAHNMA YeT0BeYeCKMX TIOTHOMO-
Yyl MalyHe (4TO ABIAETCA TEMOM I OTHENbHOIO
MCCIIEOBaHMA).

[IpuHMMas BO BHUMAaHUE BBIIIETIEPEUNC/ICH-
Hble YC/IOBUA, Hero6eueckuti KOHMPONb 3a Uc-
nonv3osanuem VIV moxem Gvimv onpedenen kax
ocywiecmenenue auyom Oeiicmeuti, CcnOCOOGHbIX
61UAmMb HA 661600 pe3ynvmama cucmemoii VI,
ynpasnarouieti npunoyceruem NN ¢ yuemom ncu-
X0(pu310102U1eCKOli CKOPOCMU NPUHAMUSA pPeule-
Hus uenoeexom, obnadarouum keéanuguxavueil,
odocmamounoti 07 nped8UdeHbLA NOCIeOcHEuil
Oeticmeuii céoux u cucmemvt (npunoxcenus) VV;
pe3ynvmamot 60160006 cucmemvt UV domsictvt 06-
71a0amv c601iCE0M NPOCIEHUBAEMOCU.

YenopeyecKmii KOHTPOIb B «y3KOM» 3Haye-
HuM. Ecin B OTHOIIEHNN [ieATEeNIbHOCTY JIMLA BbI-
HOJIHAIOTCA BCe BbIILIEYKa3aHHbIe YCTIOBMA, TO TaKas
IeATeIbHOCTb MOXKET PACcCMATPUBATbCA B KayecTBe
3HAYMMOTIO Ye/I0BEYECKOr0 KOHTPOJIA 3a UCIIONb30-
BaHneM VM B «y3kom» 3HadeHuu. B atom cmydae
«pa3pblB IOJOTYETHOCTI» OTCYTCTBYeT', U, COOT-
BETCTBEHHO, «Pa3pblB OTBETCTBEHHOCT!», KaK MO-
PaJIbHOIA, TaK IOPUANYECKOIT, He 00pasyeTcs.

YenmoBevyecknii KOHTPOIb B «IIMPOKOM» 3Ha-
yenun. Ecmu He BbINONHAETCA ycloBue 1, TO 3TO
HpU3HAK /MO0 HAIM4MsA MMMAHEHTHON OIIMOKM
mopeut VIV, mn6o HapyLieHns IpuyienoB felernpo-
BaHNA Ye/l0BEeYeCKMX MOJTHOMOYNMIT MalnHe (B I0-
ClIeflHeM CTy4ae TakXe He COOMIOfAloTCA YCIOBMA
2 u 3). B atoM ciydae uMeeTcsi «pa3pblB MOOTYET-
HOCTIU», CTIEICTBMEM KOTOPOI1 AB/IAIOTCA 3aTpy/iHe-
HMs B aTpUOyTMPOBAaHMYU OIIMOKY KOHKPETHOMY
NNy, HOCKOJbKY YC/IOBUSA OCYIIECTB/IEHUS KOH-
TPOJIA B «y3KOM» 3HAaYE€HUU He BBINONIHANTCA. [
YCTpaHEeHHUs «pas3pblBa OTBETCTBEHHOCTU» B CIIy4yae
HEBBIIIO/IHEHNS YC/IOBUIT 3HAYMMOIO 4e/I0BeYecKo-
r0 KOHTPOJISI B «y3KOM» 3HAQUeHM) BaYKHO 0003Ha-
YUTb HOHATUE 3HAYMMOTO 4€/I0BEYECKOT0 KOHTPO/ILA
3a ucnonb3osanueM VI B ero wiupoxom sHaveHuu,
KOI7la KOHTPOJIMpYIOlliee /U0, 110 CYyTH, He MOXKET
HOB/IMATb HA HETATMBHBIN Ppe3ynbTaT MUCIIONb30-
BaHnA VM uHave, KpoMe KaK OTKa30M OT TaKOroO
WCIONb30BaHMA (TaK KaK TeXHMYECK! YCTPaHUTD
«paspblB OTBETCTBEHHOCTI» HEBO3MOXKHO). 31eCh
npo6ieMa OTBETCTBEHHOCTY BbI3BaHA TeM, YTO KOH-
TPONMMpYyIoliee NULO [JO/DKHO OTBedarbh (CHavaa
MOpA/IbHO, a IIOTOM YK€ IOPUJMYECKN) 3a dyxiue
JIeiCTBYIA, 32 4y)Kie ommOKu. Borpoc o MopanbHOI
OTBETCTBEHHOCTH B TaKOM CiIy4ae ABJAETCA Ipef-
MeTOM TeKyumx punocopckux gedaros [De Sio, van
den Hoven 2018:4]. lymaetcs, uto Hanbonee rmy6o-
KO 00YCIIOB/IEHHOCTb MOPAJIbHOI OTBETCTBEHHOCTM
BO3MO>KHOCTBIO OCYILIECTB/IEHV KOHTPOJIA KaK 6bi-
6opa mexaHusma NPpUHAMUS peuleruti 060CHOBaHa
B KOMIIATHOM/INCTCKON TEOPUU «PYKOBOZAIIETO
koHTpossi» Oumepa n Pasunnsr [Fischer, Ravizza
1998]. YkaszaHHasA Teopys PYKOBOJALIETO KOHTPO-
715 OIMCBIBAET YCTIOBMSA, IIPY KOTOPBIX are€HThI-JII0-
[N HeCyT MOpPA/IbHYI0 OTBETCTBEHHOCTb 3a CBOM
JIeVICTBNUSA, OCHOBBIBAsACh Ha OCOOEHHOCTAX MeXa-
HM3Ma IPUHATUA PelleHNil, IPUBOJALIET0 K 3TUM
TeVICTBUSAM.

% iIMMaHeHTHas owunbka mogenu, 1 npobnema «4epHOro slUKa» A1 pacCMaTpUBaeMol CUTyalun He XapaKTepHa,

3aTpyAHEeHnA B anI/I6yTVIp0BaHVII/I OLLNBKN OTCYTCTBYIOT.
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Ilepsoe ycnosue Ouiiepa n PaBumis gis pyxo-
BOJIALLET0 KOHTPO/A — YCIOBME PasyMHON peax-
v [Fischer, Ravizza 1998:6]. Ono tpebyer, uro-
Obl MeXaHU3M IPUHATHUS peLIeHUII areHTOM Obln
4yBCTBUTE/IEH U pearnpoBaj Ha JOCTaTOYHOE pas-
HOOOpasye MOpabHBIX (GAKTOPOB, T. €. YTOOBI Me-
XaHM3M IIPMHATYA PeIleHNnI MOT aJJallTYPOBATh I10-
BezieHue cucteMbl VIV k MOpanbHBIM 0COOEHHOCTSIM
ob6crosaTenbeTB. OHAKO HA JAHHOM 3Talle Pa3BUTIA
YPOBHS TEXHMKM 3TO YC/IOBME IIOKA HEe BBIIIOTHUMO
[Melnikova, Surov 2023:22].

Bmopoe ycnosue @uiepa 1 PaBUIjIbI OCHOBBI-
BaeTCA Ha JOKTPMHE IPUYMHHOIO JeTepMUHM3MA
U TIPYIMEHUTE/IbHO K PYKOBOJALEMY KOHTPOJIIO CO-
CTOUT B TOM, YTO HECTVM MOPA/IbHYI0 OTBETCTBEH-
HOCTb 3a CBOM JIEIICTBUA MOXKET TOJIbKO TOT areHT,
KOTOPBIII HeceT B ceOe MeXaHM3M IIPUHATHA pellle-
HMIT: areHT JO/DKEH «B3STb Ha Ce0s OTBETCTBEH-
HOCTb» 3a TOT MEXaHU3M, C IOMOIIIbI0 KOTOPOT'O OH
npunuMaert pemenns [Fischer 2004:146]. 9to o3Ha-
4aeT, 4TO CyObEKT MOXKET U JO/DKEH IpPelBUJETD,
KaK TOT W/IM VHOJM ME€XaHM3M NPUHATUA PELIeHN],
KOTOPBIIT OH BBIOpAJI, CIIOCOOEH MOB/MVATD Ha MYUP.
Ecnu cybpekT omocpesyeT IpUHATHE CBOVX pelle-
Huy texuonornamu MU, to 3a aTot BbI60p OH JOJ-
KEH HeCTU MOPaJIbHYI0 OTBETCTBEHHOCTD.

Vicxopa 13 BBIEN3TOXKEHHOTO, 4en068e4ecKull
KOHMPONb 8 «UUPOKOM» 3HAYEHUU MOXKET OBITH
OmpefieieH KaK Takas [eATeNbHOCTb Ipodec-
CHOHA/JIbHOrO Tmonb3oBarenda VIV, npu xoropoi
He COOMIONAIOTCA OFHO WIM HECKOIbKO YCTOBUI
4e/I0BEYECKOT0 KOHTPOJA (OCO3HAaHHOCTD, YeloBe-
KOPa3MepHOCTb, IPOCIeXNBAEMOCTH)*, OFHAKO,
3Has O BEPOATHOCTHOM XapaKTepe BbIBOJIA Pe3yilb-
taTa Mogenamu VIV, nuio TeM He MeHee OIOCpeny-
€T MeXaHU3M IPUHATHUA pelIeHNIT UCII0Nb30BAHIEM
texnonorui VM.

®unocodckre BHIBOABI TEOPUU «PYKOBOZALLE-
ro KOHTPOJfA», OOOCHOBaHME IOHATUSA KOHTPOJIA
B «LIMPOKOM» 3HAYEHUN, B COBOKYIIHOCTHU C II07IO-
KEHMAMU MEXKIYHApOJHO-IIPABOBBIX aKTOB, YKa-
3BIBAIOIIMX Ha HEoOXOZMMOCTD KoHTpona 3a VI,
HO3BOJIAIOT IPUITY K BBIBOZy O CYLIECTBOBAHUU
KECTKOI1 leTePMUHAHTbI MEXX/Y KOHTPOJIEM U I0PU-
JIYeCKOI OTBETCTBEHHOCTHIO.

Heo6xoMOCTb OTBETCTBEHHOCTM 32 BBIOOP
CPeCTB IPUHATHA 4eI0BeYeCKMX PelleHMit, omoc-
penoBaHHBIX TexHomoruamu VIV, moxer OBITh
copmynupoBana B Bujie 00u4enpas06020 npuHuyu-
na pacnpedeneHus omeemcmeeHHOCMU 3a 6peo,

npuuunennvuii VIV, coznacuo xomopomy topuou-
4ecKy10 0meemcmeeHHOCHb Hecem TUY0, 00A3aH-
HOe OcyuiecmesnAmo yesnoéedecKull KOHmponv 3a
UCnonv3oeanuem cucmemvl uny npunoxcenuss VIV,
ec/iu He 6bLAB/IEHO UHBLX BUHOBHLX UL,

BmecTe ¢ TeM 000CHOBaHME BBIIIEYKa3aHHOTO
HPVHINIIA CaMo TI0 cebe He pelaeT mpobaeMy «pas-
pbIBa OTBETCTBEHHOCT», A NI ABJIAETCA IIePBIM
maroM K ee pemennio. CosgaHue HOPUANIECKOTO
MeXaH)M3Ma YCTPaHEHUS «pa3pblBa OTBETCTBEHHO-
CTu» 3a Bpef, npuunHenHsi MV, Tpebyer Bbimon-
HEHNA JONOMHUTE/IbHBIX IIIaT0B K TPaHCpOpMaLum
MOPA/IbHOJM OTBETCTBEHHOCTY 3a MCIIOIb30BaHME
VN B ropupnyeckywoo. B HacTos1Iel cTaTbe paccMo-
TPEHbl BOIIPOCHI TOJNBKO TIPAXKJAHCKO-IIPABOBOI
OTBETCTBEHHOCTH.

3. (I)I/IKIH/I}I OCYII€CTBICHNA 3HAYNMOT O
YE€T0BEIECKOI'0 KOHTPOIA B HINPOKOM
JHAYCHUN

BropbiM 1miaroM sABifeTcsA HOpPMAaTMBHOE 3a-
KpeIieHre 00A3aHHOCTY IO OCYILeCTBICHUIO Ye-
JIOBEYECKOTO KOHMPOZSI B «IIMPOKOM» 3HAYEHUN
3a JIMLOM, OIOCPEeNYIOIMM HPMHATHE pPeLIeHN
texHonorusamu VM. 910 MoxeT OBITb JOCTUTHYTO
BBEJICH/EM B IIPaBOBOE PETYIMpOBaHUe PuKuuu
OCYIIECTB/IEHNsA YeIOBEYeCKOr0 KOHTPOJIA 3a NC-
nonb3osanyueM VI B mmMpoKoM 3HaYeHNN, HA OCHO-
Be KOTOPOil MO>KHO C)OPMMPOBATDH IMPe3yMIILVIN,
HeoOXofuMble [/ BOCIIONHEHVA TeX 3/eMeHTOB
COCTaBa IPaXXJaHCKO-IIPABOBOTO JE/IMKTA, KOTOPbIe
VHa4Ye HEBOCIIONHMMBI B C/Ty4ae «paspblBa OTBET-
CTBEHHOCTI».

KnaccuyecknM B IopuanyecKoil HayKe CIUTaeTCsA
06bsACHEHNeE, UTO IPE3YMIILIA He MOXKET CTPOUTHCA
Ha OCHOBe (PUKIIMM, & MOXKET CTPOUTBCSA TONIBKO Ha
OCHOBe cyuecTBywouero ¢akra. IIpobrema B TOM,
uto de lege lata B cmydae menukra ¢ ydactuem VU
He BCer/ja BO3MO)KHO YCTaHOB/IeHMe (aKTa, Ha OCHO-
Be KOTOPOTO MO>KHO IOCTPOUTD IIPe3yMIILINN, BOC-
HOJTHAOLIE 9/IEMEHTBI COCTABA.

ITonaras, 4To B 001I[eCTBEHHBIX HayKaX, 0COOeH-
HO B IOPUCIPYAeHLMY, PUKLUM He JJOIDKHBI OBITH
IPOTMBOECTECTBEHHBIMI, TOCKOJIbKY VX IIPYIMEHe-
HJie MOXKeT B/IMATb Ha OCHOBHBbIE IIPaBa 4e/0BeKa
U Oraromonyyye OKpPY)Kallleil Cpefbl, Mbl IIpu-
iepXKMBAEMCs «HEIIOMY/IAPHON» IIO3MUIUM, COITIAC-
HO KOTOpPOJ1 «IIPe3yMIIIMA eCTb IPeAIOoNIoKeHMe
0 Ha/muue ¢akra, BEPOATHOCTb CYLIECTBOBAHMA

20 COOTBETCTBEHHO, KOHTPOJIb B €r0 «Y3KOM» 3HAUEHNN HEBO3MOMEH.
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KOTOpOro Benmyka. OUKIMA ABIACTCA HPeNIoIoKe-
HJeM O HecyIIecTByoleM ¢akre mmm o ¢akre, Be-
POATHOCTb KOTOPOT'O MaJIa M/IM HemsBecTHa» [Uep-
HUIOBCKMIT 1984].

Takum axmom mvl npednazaem cHumamo ocy-
ujecmerieHue 4eo6e4ecK020 KOHMPOJA 6 WUPOKOM
3HA4eHUU, KOMopoe 6610y OMHOCUMENbHOLI HOBU3HDL
U OMCymcmeust 00U4enPpUHAIN020 UeneHanpasneHHo-
20 U uemxK020 PunocoPckozo 060cHO8AHUS PAOA Bbi-
WeYNOMAHYMblX OemMepPMUHAHM HA Ce200HAUMHUIL
deHb MOXNEM NPUHUMAMD MOLKO POPMY PUKUULL.

Jlymaetcsi, 4TO BTOpOE YC/IOBYE PYKOBOJALIETO
koHTponss ®umepa n Pasunuer [Fischer, Ravizza
1998:19], cormacHO KOTOPOMY 4ellOBEK OJDKEH
«B3ATb Ha cebs OTBETCTBEHHOCTb» 3a TO CPECTBO,
C IOMOII[0 KOTOPOTO OH IMPMHMMAET PeLIeHNs TOT-
fia, KOIZla MPOsA6TeHA HeOoCHOPOKHOCHb 6 6blbope
cpedcmea, IpUMEHNUTENbHO K VIV MOXKeT Toc/myXnuthb
OCHOBOVI 151 GOPMUPOBAHNUS PUKUUU OCY U ecmerie-
HUS 4e106e4eck020 KOHMPOTA 6 UUPOKOM 3HAUEHUU.
IIupokuil n00x00 K NOHUMAHUIO 4e/I06e4ecK020 KOH-
MpOsL Uepe3 OMBEMCmMBeHHOCb Hesi08eKa 34 6bi-
60p cpedcms NPUHAMUS peuseHUli TIO3BOJISIET BOC-
HOTHUTh HEJOCTAaTOK BO3MOXXHOCTY IIPeBUICHIA
MMOC/IeACTBUI UCTIONb30BaHus cucteMbl M, Hemo-
CTaTOK «4e/I0BEKOPa3MEPHOCTI» CUCTEMBI VI TIPU-
noxenns VIV (B cnydae HapylIeHNs HpefierioB Aee-
TYPOBaHMA Ye/I0BEYeCKMX IMOJTHOMOYNMIT MalluHe),
HEeJ0CTAaTOK ITPOCIeKIBAEMOCTH OLINOOK.

[IpumeHeHMe GUKIMM OCYIIECTBICHUSA YeTIoBe-
4eCKOr0 KOHTPOJIA B IIMPOKOM 3HAUEHMN Lie/1ecOo0-
OpasHoO TaM, Ijie He BBIIOJTHAKTCA YCIOBMA YeloBe-
YeCKOTO KOHTPOJIS B «Y3KOM» 3HAYEHNIA.

OyHKIMA YeI0BEYeCKOro KOHTPOIA B ILIMPO-
KOM 3HAYeHM! II03BOJIAET IPMB/IeYb K TIPaKfjaH-
CKO-TIPaBOBOJI OTBETCTBEHHOCTH JINLO TOT/A, KOIZja
KOHTPOJIb B «Y3KOM» 3Ha4eHNM OBUT HEBO3MOXKeH.
JINIo MOXeT pacCMaTpuBaTbCA KaK JOIYCTUB-
1Iee HeOCMOPOHHOCHb B MICTIONb30BAHUN CHUCTEMBI
it npunoxenns VIV na amane évibopa cpercrsa
JIOCTYDKEHNA MOCTAB/ICHHBIX LIeTIeit.

OuKIMA OCYLIECTBIEHUS Yel0BEYECKOIo KOH-
TPOJIA B IIMPOKOM 3HAYEHUM He ABIAETCA IPOTUBO-
€CTeCTBEHHOI!, HEIPOTHBOPEUNBA C TOYKU 3PEHMA
TeOpMM IIpaBa: Yepe3 Kakoe-To BpeMs He VICK/TIOYeH
Hepexof] OCYIeCTB/ICHNA YeI0BEeYeCKOr0 KOHTPOJIA

B IIMPOKOM 3HAYeHUM B paspAl OPUSMYECKUX
dakros. IlosaToMy mpescTaBifeTcss BO3MOXHBIM
IOCTPOUTh Ha OCHOBE (UKIMYM OCYLIECTBICHNA
Ye/I0BEYECKOT0 KOHTPOJIA B ILIMPOKOM 3HAYE€HUU
HeoOXOoAMMble TIPe3yMILUM I BOCIOTHEHNA
HEZIOCTAOLINX 9/1IEMEHTOB COCTaBa JIeNINKTA.

4. TIpesyMnuym, BOCHOTHAIONIE
HeJIOCTAOIIYIE STIEMEHTBI IOPHAIIECKOTO
COCTaBa JIeTNKTA, OIOCPEJOBAHHOTO
ucnonbsosanuem VI, xorpga skcrepTnsa
He CIIOCOOHa aTpuOyTHPOBATh OMIMOKY
KOHKPETHOMY THIy

TpeTbuM 3aBepIIAONIYM IIATOM K YCTPaHEHMIO
«paspblBa OTBETCTBEHHOCTU» ABJIAETCA YCTAHOBJIE-
HI€ CIeflyIOIMX ITPEe3yMIIIIMIL.

IIpesymnuus 6unvt 6 Popme HeocmopoxcHocmu
KOHmpOonupytouezo nuna 6 6vl60pe cpedcmea npu-
HAMUA peuteHUss, 0noCPe006AHHO20 MeXHOM02UA-
mu N

B cnyyae Bpena, NMpUYMHEHHOIO MCIO/Ib30Ba-
Hue VIV, BUHa nm1Iia, OCYLIeCTBIAIOLIETO YeloBeye-
CKMil KOHTPOJIb, MOXET MMETb MECTO, HO €€ MOXKET
U He OBITb.

IIpencrabnsercd, 4YTO BUHOBHOE IIOBElEHME
KOHTPO/MPYIOIET0 /MIA COOTBETCTBYET CIy4alo
OCYILECTB/IEHNSI KOHTPO/A B «y3KOM» 3HaYeHUIH,
IOCKOJIbKY: @) TpPaXK[JaHCKOe 3aKOHOJATe/IbCTBO
IpefycMaTpuBaeT IPe3yMIILVI0 BUHbI IPUYMHUTE-
7151 Bpesia; 6) BBUJY TOTO, YTO B IPKIAAHCKOM IIpaBe
1OJ, BUHOJ IPUYMHUTENA Bpefa MOHMMAIOT «He-
OpUHATHE MM HaJJIOKAIMX Mep 110 YCTPaHEHMIO
WIN HEJONYILIeHNI0 OTPULATEIbHBIX Pe3y/l1bTaToOB
CBOMX [I€VICTBMIL, [JUKTYEMbIX 00cToATeNIbCTBA-
MM KOHKpeTHOJ cutyanum» [IpaxkgaHckoe mpaBo
2000:449].

CrnoxxHee 06CTOAT fiefa C YCTaHOB/IEHVEM BUHO-
BHOTO IIOBEfIEHNA JIMILA B C/Iy4ae OCYIeCTBIEHM
UM 4Y€I0BEYECKOI0 KOHTPOJIA 3a MCIO/Ib30BAHNEM
NN B «IMpPOKOM» 3HAY€HUM, IOCKOIBKY B 3TOM
cyyae KOHTPONMpYIOIiee MO0 OTBEYaeT 3a uy-
Xne JeficTBYA (TaK KakK MMeeT MeCTO MMMaHeHTHas
ombka momemu VMV, unm KOHTPOIb OCYILIeCTBIIA-
eT muuo 6e3 COOTBETCTBYHOLIEN KBamnpuUKaIuy,
nmm cuctema wm npunoxenne VMV B mpmHuumne

21 COOTBETCTBEHHO, B OTHOLIEHMN PabOTHMKOB OpraHM3aLui, KOTOpble He MOryT OCYLLeCTBAATb BbIGOP — NCNONb30BaTh
NN vnn HeT, uenecoobpasHo roBoputb 0 Haf3ope 3a ncnonb3oBaHvem WNWN. Mo 3Tol XXe npuumHe — HEBO3MOXKHOCTU
ocyllecTBlieHVA Bblbopa, — HEenb3A FrOBOPUTb O YeNloBEYeCKOM KOHTpose 3a mcnonb3oBaHvem WM v co cTopoHsbl
notpebuTenen, KOTopble NPUOBPETAIOT TO, UTO NpeasiaraeT PbiHOK. KOHTPONb B JaHHOM Cllyyae AOMKHO OCYLLeCTBAATb

JINYO, KOTOPOE BbIBENO TaKMe NPOAYKTbl HAa PbIHOK.
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E.H. MenbHnKoBa

He IOAJAeTCsl KOHTPOJIIO IO MPUYMHE ee «Hedeno-
BEKOPa3MepPHOCTN», MO0 IPOCIEANTb HIPUYNHY
OIOKY HEBO3MOXKHO). JlymMaeTcs, B 9TOM Cydae
MOXET IIPe3IOMIPOBATbCA BUHA B opMe HeocTo-
POXHOCTH, JOINYIIEHHOJ KOHTPOMUPYIOLEM -
1I0M, KOTZia OH BbIOpan TexHonoruio VM B kayectse
CPeJiCTBA, OLOCPEAYIOIIEero IPYHATIE PELIeHNIL.

COOTBETCTBEHHO, BMHA  KOHTPOMPYIOLIETO
JIMLA JO/DKHA IIPe3oMMPOBAThCS BCETHA, He3aBIUCHU-
MO OT TOTO, «y3KUI» WM «IIMPOKUIT» MTOJXOH K I10-
HATHIO KOHTPOJIA MbI IPUMEHSEM.

[Ipn ocymuiecTBlIeHNN KOHTPOJIA B «IIMPOKOM»
3HAUEeHNN, B TOM YJC/Ie, KOIZIa 9KCIePTU30ii yCTa-
HOBJIEHA IMMaHeHTHas1 ommbka Mozenu VU (uemy
COOTBETCTBYeT «UCTUHHBI HPOOET OTBETCTBEH-
HOCTW»), TIPE3YMIILVS JO/DKHA OBITb Heonposepicu-
MO1i, TOCKOJIbKY JINLIO, ¥cnonb3ymwolee MV, nomxHo
OBITH OCBEJOM/IEHO O TOM, YTO OHO JJO/DKHO OyZeT
IPMHATD PUCK BEPOATHOCTHON OLIMOKM MOJeIN
V1, noBneKImii HeIpaBU/IbHbBIN BBIBOJ, pe3y/IbTaTa
cucremon M.

[IprMeHeHMe 0PUANYECKON PUKINMM OCYIIeCT-
BJICHMA Ye/IOBEYECKOTO KOHTPONA 6 UUPOKOM
3HAYEHUU Y HEeONpoBepHUMOLi TIPe3yMILUN Heo-
CTOPOXXHOCTM IO/DKHO OCYILIeCTB/IATDCS 6 UCK/THOUU-
MenIbHOM C/ly4ae, KOTZA CYILIECTBYET 00veKMUBHAS
HEBO3MO>KHOCTb aTPUOYTHPOBAHNUS OLIMOKY Yesio-
BEKY, IIpM 3TOM HY>KHO YCTPAHUTD «VMCTHHHBII IIPO-
6e/1 OTBETCTBEHHOCTI».

HeopHosHayHas cuTyalys BO3HMKAeT B CIydae
CYOBEKTUBHOI HEBO3MOKHOCTY aTpyOyTUPOBAHMS
omMOKY, KOTZja 9KCIepTH3a He MOXeT JOCTOBEPHO
YCTaHOBUTb /MO0 NIpUYMHY owmmbky (mpobimema
«4epPHOTO AIVKa» M «MHMMBIil P06 OTBETCTBEH-
HOCTW»), MO0 /IO, JEVICTBUAMY KOTOPOTO BBI-
3BaHa ommbKa (mpobrmemMa «MHOTMX PyK» U «pas-
MbIBaHIE OTBETCTBEHHOCTI»). B 9TOM Ciydae nutjo,
IpMYMHUBLIEE Bpell, OOBEKTUBHO CYIIECTBYET,
IPOCTO U3-3a TEXHUYECKOI CII0)KHOCTI €Tr0 HEBO3-
MOXXHO oOmpefennTh. Iockombky arpubyTupoBarb
OIINOKY B 000UX CTy4asX HPaKTUYeCKV HEBO3MOXK-
HO, TO ¥ IPaBOBble IOCIEACTBUA LelecO0OpasHO
CHIeaTh CXOHBIMM C CUTYalMell, KOIZja IMeeT Me-
CTO YCTAaHOBJIEHHasA BEPOATHOCTHAs OLIMOKAa MO-
pemn VIV, ViapiMu croBaMu, [ yCTpaHEHUA Kak
MHVIMOTO «pa3pblBa OTBETCTBEHHOCTH», TaK «pas-
MBIBAaHUSI OTBETCTBEHHOCTM» C/IEfyeT MPUMEHNUTD
(bMKIINIO OCYILeCTBICHNSA Y€I0BEYECKOTO KOHTPOJIA
6 UUPOKOM 3HAYEHUU, HO TIPY 3TOM ONPOBEPHUMYIO
IPE3yMIIINI0 HEOCTOPOXKHOCTY MO/Ib30BaTeNA (IKC-
IUTyaTaHTa) CYUCTeMBI 11y npuioxerns V.

IIpesymnuus nanuuus npu4uUHHO-CEOCHEEH-
HOli c6:A3u Mexn0y épedom u Oelicmeusmu Auud,
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00:43aHH020 OCYULECMETIAMb KOHMPOID, U NPOMU-
éonpasrocmu amux Oeticmeuti

OcymiecTBieHne  4elOBEYECKOTO  KOHTPOJIA
B «IIMPOKOM» 3HA4e€HUM IIpefIojaraeT HeoCTo-
POXHOCTb B BBIOOpE CPeACTBA IPUHATUA PelleHNA
onocpenosanneM Ttexnonoruit VMV, 4ro mossos-
eT IIpe3loMUPOBaTh IIPOTMBOIPABHOCTb HEOCTO-
POXKHBIX MEVICTBUIT Jake B C/ydae COOIOfeHMs
BCeX 00s13aHHOCTeN M MHCTPyKumit. IIpestomupys
HEOCTOPOXXHOCTb IENCTBUII, MBI IPE3IOMUPYEM
U HajM4ye IPUYMHHO-CIEICTBEHHON CBA3Y MEXIY
HEOCTOPO)KHBIM II0OB€IeHIEM KOHTPOJMPYIOLEro
JINLA, OMMOKOJ M HACTYNUBIIVMY NOCTEACTBUAMM
(BpemoMm).

YT106B1 0CBOOOAUTHCA OT OTBETCTBEHHOCTH BJIa-
menply cucteMbl vum npunoxenus VW, mocpen-
CTBOM KOTOPBIX IPMYMHEH Bpell, He0OXO/VIMO JJOKa-
3aTb, YTO BpeJ IPMYMHEH JPYTUM JIULOM, A UIMEHHO:
a) 1uIo, KOTOPOMY BMEHAETCA OCYIIecTBIeHMe
4e/I0BEYECKOTO KOHTPOJIA B «IIMPOKOM» 3HAUEHUU
MOJXKeT [J0Ka3aTb, YTO CYLIECTBYET JIMI[0, OCYIeCT-
BIAOLIEe YeI0BeYeCKNIT KOHTPOJIb B «y3KOM» 3HA-
4eHuy; 0) M0, KOTOPOMY BMEHSETCS OCYLIeCT-
BJICHJE 4e/I0BEYECKOTO KOHTPO/IA (B IMPOKOM WIN
Y3KOM 3HaueHM), MOXKET JJOKa3aTb, YTO CYLIECTBYeET
MHOe L0, npudnHyBLIee Bpell. COOTBETCTBEHHO,
Ipef/IaraeMblil HOAXOf] He IIPOTUBOPEUUT IPAsKIaH-
CKO-TIPAaBOBOMY IIOCTY/ATy: JIMI0, NPUYMHUBIIEE
Bpefl, 0OCBOOOXKZIAeTCsl OT 0053aHHOCTI €ro BO3Me-
IIeHNsA, eCIM IOKXKET, YTO Bpef, IPUYMHEH He II0
€ro BUHe.

[TockoNbKy (UKIMA 4eNOBEYECKOTO KOHTPOIA
B «IIMPOKOM» 3HAUeHW) HeNpUMeHMMa K usude-
CKMM JIM1JaM, HEIPMMEHMMBI K HYM 1 BbIILIeyKa3aH-
Hble TIPE3yMIILINN.

5. 3akmroueHne

YenoBeyecknit KOHTPONb 32 MCIONb30BAHMEM
IV MoxeT OBITH OIpeleNieH KakK OCYIeCTBIEHNUe
JIULIOM JeJICTBUI, CIIOCOOHBIX BIVIATD Ha BBIBOJ, pe-
synprara cucremont VM, ynpasidroomeint npumioxe-
HyeM VM ¢ ygeToM ncuxoduanonorndeckoi CKopo-
CTY TIPUHATHA PELIeHNA 4elOBEKOM, 00/IafaromuM
kBa/uKaiyer, TOCTaTOYHON /I TPefBUEHbS
HOCTIeACTBUII JICVICTBUII CBOMX ¥ CUCTeMbl (TIpu-
noxxenusi) VIV; pesynpratsl BIBOZOB cucTeMsl V1
JIO/DKHBI 00/TafiaTh CBOJICTBOM ITPOC/IEKIBAEMOCTIL.

Opupndeckoe ocmbicnenne ¢umocopckux oc-
HOBAHUII TeOpUM «PYKOBOZAIETO KOHTPOJIA» IO-
3BO/ISIET OOOCHOBATh OOGUIEPABOBOI MPUHIINII
pacrnipefiefieHus OTBETCTBEHHOCTH 3a Bpejl, Ipu-
4yyHeHHbIT VIV, cormacHo KOTOpOMY IOPUANYECKYIO

MockoBcKmii KypHan mexayHapogHoro npasa - 4 - 2024



Elena N. Melnikova

CYBERSPACE AND INTERNATIONAL LAW

OTBETCTBEHHOCTb HecCeT /ML, 00sA3aHHOE OCy-
IIECTBIATDh 4elOBeYeCKNil KOHTPOIb 33 JCIO/Ib-
30BaHMEM CUCTeMbl Wi npunoxenusa VI, ecnn
He BDBIAB/IEHO MHDBIX BUHOBHBIX /M. YKa3aHHbIN
IOPUHLMI TIOCTENIEHHO BOCIIPUHMMAETCA MEXJY-
HapOJIHO-TIPAaBOBOI [JOKTPMHOI, YTO BBIPAXKAETCA
B 0003Ha4YeHNM HeOOXOAMMOCTY KOHTPOJIS 3a VIC-
nonb3osanueM VIV B pAfge MeXIYHapOLHBIX [I0-
KyMeHTOB. [IpenjiokeHHBINI B HacTosIeil pabore
MEXaHM3M YCTPAaHEHUS «paspblBa OTBETCTBEHHO-
CTU» KOHLEHTPUPYET OTBETCTBEHHOCTb Ha JMIIE,
OCYILIECTB/IAIOIIEM YeN0BEeYeCKIII KOHTPO/Ib 3 JIC-
nonb3oBaHueM M. YkazanHOoe ITUII0 MOXKET OCBO-
OOUTBbCA OT OTBETCTBEHHOCTH, €C/IU JJOKAXKET, YTO
Bpell IpuyMHWIO pApyroe muuo. OO6mienpaBoBoil
OPUHLIMI  OTBETCTBEHHOCTM KOHTPOIMPYIOIEro
NMLA 33a/laeT HaIlpaBjeHMe IIPaBOBOTO PEryaypo-
BaHMA paclpefie/ieHNsl OTBETCTBEHHOCT! 3a Bpef,
npuunHeHHbli VIV, 910 focTturaerca B ToM 4ducie
HOCPEICTBOM YCTaHOB/IEHMA IIO3UTUBHBIX IIpaB
1 00A3aHHOCTENl YY4aCTHUKOB >KM3HEHHOTO IIMK/IA
cucreM u npunoxenani VM.

Jlns peanusanyuy yKa3aHHOTO IIPYHIMIA HE0O-
XOIMM MeXaHU3M BO3JIOKEHUs OTBETCTBEHHOCTHU
Ha KOHTPOJIMPYIOlee JINII0 MCXOfA U3 MMEIOIMXCA
WIM TIOTEHIMANbHBIX IOPUIUYECKUX MHCTPYMEH-
TOB COOTBETCTBYIOLEN OTpaciu InpaBa. B crarbe
IpeIOKeHbl BO3MOXKHBIE TI'PaKIAaHCKO-IIPAaBOBbIE
Ipe3yMIILMY, OffHAKO B [IPYTMX OTPaciAX IpaBa
CKOHCTPYMPOBATb MEXaHM3M BO3JIOKEHNUS OTBET-
CTBEHHOCTY Ha KOHTPO/MPYIOLliee TIULI0 MOXKET OKa-
3aTbCs IPOO/IEMATUYHO.

VImMeHHO ceil4ac, KOIZla IIPaBOBOE PETYIMPO-
BaHue VI Tompko dopmupyercs, OueHb BaXKHO
B EASC He onmbutbes ¢ mpaBuiaMy pacrpenee-
HIA OTBETCTBEHHOCTM 3a Bpe[, npuunHenHblit V.
B ycnoBusax enuHoro BHyTpeHHero pbiHKa EASC
cuctemsl u npunoxenus VMV cBobomHOo pactpo-
CTPAHANTCA, I03TOMY «Pa3pblB OTBETCTBEHHOCTI»
flaXKe B OfHOM V3 TOCYIapCTB-Y/IEHOB CIIOCOOEH He-
raTMBHO CKa3aThCsA M HA MHTEPECcax TeX FOCyapCTB-
4JIEHOB, I7ie IPABOBOE PETy/INMpPOBaHNE €r0 MCKIIIO-
yaeT. B Hacrosamee Bpema B psApe cTpaH EASC
CllenajibHble HOPMBbI, IOCBsIIE€HHbIE IPAaBOBOMY
perympoBanuio VIV (meiicTBylolime M IUIaHUPY-
eMble), MMEIT IIPOTUBOIOTIOXKHYI HaIpaB/IeH-
HOCTb. CpaBHUTENbHbI aHAMU3 3aKOHOMATE/Ib-
Horo perynupoBanusa VI B rocymapctBax EASC
HOKa3ajn CWIbHYI0 AuddepeHnnanno MIofX0f0B,

B YaCTHOCTH, 110 BOIIPOCAM JJOIIyCKAa MHOCTPaHHO-
ro KaINTajla Ha PbIHOK MH(OPMALOHHBIX TEXHO-
JIOTMIT M TOCY[JApCTBEHHO-aMUHVICTPATUBHOIO
perynmuposanus VV. HeogHOpOZHOCTD paBOBOTO
peryiMpoBaHusa OTBETCTBEHHOCTU 3a Bpef], Ipu-
yuHeHHbI VMV, MoXeT npuBecTu K TOMY, 4TO Lie-
JIble CTPAHbI C O/IATONPUATHBIMYU FOPUCAUKIMAMU
MOTYT CTaTb IUIOLIAJIKAMU JiId 9KCIIEPUMEHTOB
u paspaborku HebesomacHoro VI, B Tom umcrne
VHOCTPAHHOTO IpoucxoxpaeHus. IIpu Takux o6-
CTOATE/IbCTBAX HEOJHOPOJHOCTb IIPaBOBOIO pe-
TyIMPOBaHUA paclpefie/ieHns OTBETCTBEHHOCTU
3a Bpefl, npu4uHeHHbI VIV, B yc1oBusAX TaMoXKeH-
HOTO COK03a CIIOCOOHA 0CmabuTh «1udpoBoii cyse-
peHuTeT» BCeX rocyfapcts — uneHoB EASC.

[Toaromy B EADC xenaTenbHO U 11e71eco06pasHo
JIOCTVDKEHNE €JMHOIO IOpUAMYECKOT0 MeXaHM3Ma
YCTpaHEeHUs «paspblBa OTBETCTBEHHOCTU» 33 Bpef,
npyyrHeHHbIT VIV, 91O sABIsETCS HEOOXOAMMBIM
ycnoByeM GOpMMUpPOBaHUA HOPMATHBHO-IIPaBOBOTO
perynmuposanus V.

HapnanyoHnanbHOe IpaBOBOE pETyIMpOBaHME
VI, B OCHOBY KOTOPOTO IIOJIOXKEH OOIIeIpaBoBOi
OPUHLMI  OTBETCTBEHHOCTM KOHTPOJMPYIOIETro
M1, TTO3BONINT U30exaTh AuddepeHLanum moy-
XOJIOB K PacIIpefie/IeHNI0 OTBETCTBEHHOCTH 33 Bpef,
npuuvHeHHslt VIV, Ilyth ot dopmmpoBanus 06-
1]eNIPaBOBOIO IPMHIMIA [0 €ro IpU3HAHUA B Ka-
4yecTBe NPMHIUIIA MEX/YHAPOJHOIO IIpaBa MOXET
ObITD ronryM. I1pu ycroBum 3akpennenus B MeXy-
HapOJHOM fioroBope B pamkax EA9C obuenpaso-
BOJl TIPMHINII OTBETCTBEHHOCTY KOHTPOIUPYIOLle-
ro nuua 3a Bpep, npuunHeHHbll VIV, npuobperer
3Ha4YeHMEe PETVOHAJILHOTO MEX/YHapPOJHO-IIPaBoO-
Boro npuHuumna. OfHAaKO ecTb cepbe3Hoe IIpe-
IATCTBME: HA CETONHALIHUI JIeHb OTCYTCTBYIOT
HPEAIIOChIIKM  (OPMUPOBAHNA BOJNb TOCYAAPCTB
- ysreHoB EADC Ha cOMmmKeHne 3aKOHOMATE/IbCTBA
ctpad EASC B YacTu NIpaBOBOTO Peryl1MpoOBaHMA
VW, 410 mO3BONAET KOHCTATUPOBaTb OTCYTCTBUE
IPEATIOCHUIOK €VMHOM, COITIACOBAHHON M CKOOPAU-
HUpoBaHHOI nomuTuky crpan EA9C B Bompocax
co3manusa u ucnonbsoBauus VIV, a ciegoBaTenbHO,
VI TIepPCIIeKTHB CONMKEHNS 3aKOHOJATe/NbCTBA B Pac-
cMarpuBaeMoii cepe 00IIeCTBEHHBIX OTHOIIEHWI
HOCPeACTBOM (OPMUPOBAHNUA HAJTHAIMOHATIbHOTO
IIPaBOBOIO peryaupoBaHusA. Bmecre ¢ TeM mpaBo
EASC He cofepUT K 3TOMY ¥ IPAaBOBBIX IIpeIAT-
ctBuit [MenpaukoBa 2024:98]. Iloatomy B ciydae

2 [oe noouwpAaeTca 6e3Haka3aHHoe ucnonb3oBaHvie W, Korga I'IpI/ILII/IHI/ITGJ'IeVI Bpena nmbo He YCTaHOBUTb BOBCE, nnéo
OTBETCTBEHHOCTb pacnpeaenAaeTca mexay W1poKUm Kpyrom Cy6'beKTOB.
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E.H. MenbHnKoBa

HPOSABNIEHNA HOJUTUYECKON BOMM Ha COMDKeHMe
3aKOHOJ]aTeNIbCTB rocyfapcTs — wieHoB EASC mo
JIAHHOMY BOIIPOCY, ITPEJIOKEHHBII B CTaTbe MeXa-
HI3M IPUTOJIeH /A peanu3anuy ero B npase EASC

Cnucok nureparypbl

1.

lpaxpaHckoe npaBo. YuebHuk. 2000. B 2-x T. T. 1. Mog
pea. E.A. CyxaHoBa. 2-e n3g. Mocksa: bEK. 704 c.
MenbHukoBa E.H. 2024. MepcneKkTnBbl CONMXeHNA 3a-
KoHogaTenbcTBa cTpaH EASC B yactu npaBoBOro pery-
NNPOBaHNA WCKYCCTBEHHOrO WHTennekTa. — Espasud-
CKaa UHMe2payus: 3KOHOMUKd, npaso, noumuka. T. 18.
Ne 2(48). C. 95-103.

YepHunosckuii 3.M. 1984. lpesymnummn n GuKumm
B nctopun npaea. — Cosemckoe 20cydapcmaso u npaso.
Ne 1. CnpaBoyHaA npaBoBad cuctema «KOHCYNbTaHT
Mnioc».

Amoroso D., Tamburrini G. 2020. Autonomous Weapons
Systems and Meaningful Human Control: Ethical and
Legal Issues. — Current Robotics Reports. Vol. 1. P. 187-194.
DOI: 10.1007/s43154-020-00024-3.

Burri T. 2017. International Law and Artificial Intelli-
gence. - German Yearbook of International Law. Vol. 60.
P.91-108.

Bovens M. Miceli M.P. 1998. The quest for respon-
sibility: Accountability and citizenship in complex
organisations. - Cambridge University Press. DOI:
10.2307/2667065. URL: https://www.researchgate.net/
publication/275840305_The_Quest_for_Responsibility_
Accountability_and_Citizenship_in_Complex_Organisa-
tions (accessed date: 02.12.2023).

Cavalcante S.L., Lupetti M.L., Aizenberg E. 2023. Mean-
ingful human control: actionable properties for Al system
development. - Al Ethics. Vol. 3. P. 241-255. DOI: 10.1007/
s43681-022-00167-3.

Cerka P, Grigiené J., Sirbikyté G. 2015. Liability for dam-
ages caused by artificial intelligence. - Computer Law &
Security Review. Vol. 31. Issue 3. P. 376-389.

Collingridge D. 1980. The Social Control of Technology.
London: Frances Pinter. 200 p.

. Danaher J. 2016. Robots, law and the retribution gap. -

Ethics and Information Technology. Vol. 18. P.299-309. DOI:
10. 1007/ s10676- 016- 9403-3.

. De Sio S.F, Mecacci G. 2021. Four Responsibility Gaps

with Artificial Intelligence: Why they Matter and How to
Address them. - Philos and Technol. Vol. 34. P. 1057-1084.
DOI:  10.1007/s13347-021-00450-x. URL: https://link.
springer.com/article/10.1007/s13347-021-00450-x  (ac-
cessed date: 02.10.2023).

. De Sio FS., van den Hoven J. 2018. Meaningful Human

Control over Autonomous Systems: A Philosophical
Account. — Front. Robot. Al 5:15. 28 Feb. DOI: 10.3389/
frobt.2018.00015.

. Fischer J., Ravizza M. 1998. Responsibility and Control: A

Theory of Moral Responsibility. - Cambridge University
Press. 277 p. DOI:10.1017/CBO9780511814594.

. Heyns C. Report of the Special Rapporteur on Extra-Judi-

cial, Summary or Arbitrary Executions. — Geneva: United
Nations, 1 Apr. 2014. URL: https://digitallibrary.un.org/
record/771922?In=ru (gaTa obpawyeHus: 30.12.2023).

144

HOCPEICTBOM VIHCTPYMEHTOB YHUQUKALUyU U rap-
MOHM3aIVM 3aKOHOZATeNbCTB KaK B PaMKax efu-
HOJ, TaK ¥ COTJIACOBAHHOM IIOIUTUKIA.

15.

16.

17.

18.

19.

20.

21.

22.

Melnikova E., Surov I. 2023. Legal Status of Artificial In-
telligence from Quantum-Theoretic Perspective. - BRICS
Law Journal.Vol. X. Issue 4. P. 5-34.

Matthias A. 2004. The responsibility gap: Ascribing re-
sponsibility for the actions of learning automata. - Eth-
ics and Information Technology. Vol. 6(3). P. 175-183. DOI:
10.1007/510676-004-3422-1.

Meloni C. State and individual responsibility for targeted
killings by drones. — Drones and Responsibility: Legal, Phil-
osophical and Socio-Technical Perspectives on Re-motely
Controlled Weapons. E. Di Nucci & De Sio F.S. (Eds.). Rout-
ledge. 2016. URL: https://www.academia.edu/77047662/
State_and_individual_responsibility_for_targeted_kill-
ings_by_drones (gata obpatieHus: 30.12.2023).

Michon J. A. 1985. A critical view of driver behavior mod-
els: what do we know, what should we do?- Human
behavior and traffic safety. Ed. by Evans L., Schwing R.C.
General Motors Research Laboratories. New York: Plenum
Press. P. 485-524.

Pesch U. 2015. Engineers and Active Responsibility. — Sci-
ence and Engineering Ethics.\ol. 21(4). P. 925-939. DOI: 10.
1007/ s11948-014-9571-7.

Robbins S. 2023. The many meanings of meaningful hu-
man control. — Al Ethics. DO1.10.1007/543681-023-00320-6.
Sparrow R.2007.Killer robots. - Journal of Applied Philoso-
phy.Vol.24(1).P.62-77.DOI: 10.1111/j.1468-5930.00346.x.
Van de Poel I, Sand M. 2018. Varieties of responsibil-
ity: two problems of responsible innovation. — Synthese.
DOI:10.1007/s11229-018-01951-7.

References

Amoroso D., Tamburrini G. 2020. Autonomous Weapons
Systems and Meaningful Human Control: Ethical and
Legal Issues. — Current Robotics Reports. Vol. 1. P. 187-194.
DOI: 10.1007/543154-020-00024-3.

Bovens M. Miceli M.P. 1998. The quest for respon-
sibility: Accountability and citizenship in complex
organisations. - Cambridge University Press. DOI:
10.2307/2667065. URL: https://www.researchgate.net/
publication/275840305_The_Quest_for_Responsibility_
Accountability_and_Citizenship_in_Complex_Organisa-
tions (accessed date: 02.12.2023).

Burri T. 2017. International Law and Artificial Intelli-
gence. - German Yearbook of International Law. Vol. 60.
P.91-108.

Cavalcante S.L., Lupetti M.L., Aizenberg E. 2023. Mean-
ingful human control: actionable properties for Al system
development. — Al Ethics. Vol. 3. P. 241-255. DOI: 10.1007/
543681-022-00167-3.

Cerka P, Grigiené J,, Sirbikyté G. 2015. Liability for dam-
ages caused by artificial intelligence. - Computer Law &
Security Review. Vol. 31. Issue 3. P. 376-389.

Chernilovsky Z.M. Prezumpcii i fikcii v istorii prava [Pre-
sumptions and fictions in the history of law]. - Sovetskoe

MockoBcKmii KypHan mexayHapogHoro npasa - 4 - 2024



Elena N. Melnikova

CYBERSPACE AND INTERNATIONAL LAW

gosudarstvo i pravo [The Soviet State and law]. 1984. N2 1.
SPS Consultant Plus. (In Russ.).

7. Collingridge D. 1980. The Social Control of Technology.
London: Frances Pinter. 200 p.

8. Danaher J. 2016. Robots, law and the retribution gap. —
Ethics and Information Technology. Vol. 18. P.299-309. DOI:
10. 1007/ s10676- 016- 9403-3.

9. De Sio S.F, Mecacci G. 2021. Four Responsibility Gaps
with Artificial Intelligence: Why they Matter and How to
Address them. — Philos and Technol. Vol. 34. P. 1057-1084.
DOI:  10.1007/s13347-021-00450-x. URL: https://link.
springer.com/article/10.1007/5s13347-021-00450-x  (ac-
cessed date: 02.10.2023).

10. De Sio FS., van den Hoven J. 2018. Meaningful Human
Control over Autonomous Systems: A Philosophical
Account. — Front. Robot. Al 5:15. 28 Feb. DOI: 10.3389/
frobt.2018.00015.

11. Fischer J., and Ravizza M. 1998. Responsibility and Con-
trol: A Theory of Moral Responsibility. — Cambridge Uni-
versity Press. 277 p. DOI:10.1017/CBO9780511814594.

12. Grazhdanskoe parvo. Uchebnik. V 2-h t. T. 1 [Civil law. Text-
book.In 2 vol.Vol. 1]. Pod red. E.A. Suhanova. 2-e izd. Mos-
cow: BEK. 2000. 704 p. (In Russ.).

13. Matthias A. 2004. The responsibility gap: Ascribing re-
sponsibility for the actions of learning automata. - Eth-
ics and Information Technology. Vol. 6(3). P. 175-183. DOI:
10.1007/510676-004-3422-1.

14. Melnikova E., Surov I. 2023. Legal Status of Artificial In-
telligence from Quantum-Theoretic Perspective. — BRICS
Law Journal.Vol. X. Issue 4. P. 5-34.

15. Melnikova EN.  2024.  Perspektivy  sblizheniya
zakonodatel'stva stran EAES v chasti pravovogo regu-

20.

21.

22.

lirovaniya iskusstvennogo intellekta [Prospects for the
convergence of the legislation of the EAEU countries in
terms of the legal regulation of artificial intelligence]. -
Evrazijskaja integracija: jekonomika, pravo, politika [Eura-
sian integration: economics, law, politics]. Vol. 18. No. 2(48).
P.95-103. (In Russ.)

. Meloni C. State and individual responsibility for targeted

killings by drones. — Drones and Responsibility: Legal, Phil-
osophical and Socio-Technical Perspectives on Re-motely
Controlled Weapon. E. Di Nucci & De Sio FS. (Eds.). Rout-
ledge. 2016. URL: https://www.academia.edu/77047662/
State_and_individual_responsibility_for_targeted_kill-
ings_by_drones (gata obpatueHua: 30.12.2023).

. Michon J. A. 1985. A critical view of driver behavior mod-

els: what do we know, what should we do? - Human
behavior and traffic safety. Ed. by Evans L., Schwing R.C.
General Motors Research Laboratories. New York: Plenum
Press. P. 485-524.

. Heyns C. Report of the Special Rapporteur on Extra-Judi-

cial, Summary or Arbitrary Executions. — Geneva: United
Nations, 1 Apr. 2014. URL: https://digitallibrary.un.org/
record/771922?In=ru (gaTa obpaieHuna: 30.12.2023).

. Pesch U. 2015. Engineers and Active Responsibility. — Sci-

ence and Engineering Ethics. Vol. 21(4). P. 925-939. DOI: 10.
1007/ s11948-014-9571-7.

Robbins S. 2023.The many meanings of meaningful human
control. - Al Ethics. DOI.10.1007/543681-023-00320-6.
Sparrow R.2007. Killer robots. — Journal of Applied Philoso-
phy.Vol.24(1).P.62-77.DOI: 10.1111/j.1468-5930.00346.x.
Van de Poel I, Sand M. 2018. Varieties of responsibil-
ity: two problems of responsible innovation. — Synthese.
DOI:10.1007/s11229-018-01951-7.

Nudopmanus 06 aBTope

Enena Hukonaesna MEJIbBHUKOBA,

coucKaTenb YYeHOW CTeneHu KaHAMAaTa puanyecknx
Hayk, CaHKT-leTepOyprcknin rocyfapCTBEHHbIN YHUBEPCH-
TeT

YHuBepcuTeTcKan Hab., 4. 7-9, CaHkT-leTepbypr, 199034,
Poccuninckas Qepepauus

melnikova_elena5@mail.ru
ORCID: 0000-0001-7263-5281

Moscow Journal of International Law - 4 - 2024

About the Author

Elena N. MELNIKOVA,
Post-Graduate student, Saint Petersburg University

7-9, Universitetskaya Emb., Saint Petersburg, Russia, 199034

melnikova_elena5@mail.ru
ORCID: 0000-0001-7263-5281

145



[CHoN

TEATP BOEHHbIX AEACTBUN N MEXAYHAPOAHOE NMPABO

DOI: https://doi.org/10.24833/0869-0049-2024-4-146-161

lOnua BnagnmuposHa MY3bIPEBA

Wccneposatenbckan ctatba

YOK: 341.3

MocTynuna B pegakuuio: 05.09.2024
MpuHAaTa K ny6nukauuun: 19.11.2024

MockoBckuni yHusepcutet MBI Poccnn nmenu B.A. Knkota
Axkagemuka BonruHa yn., g. 12, Mocksa, 117997, Poccuiickaa Qegepauuns

yuliya_dugina@mail.ru
ORCID: 0000-0003-4448-2200

MEXAQYHAPOOHO-NPABOBAS
KBANMOUKALMA METOAOB

N CPEACTB BEAEHUA BOWHDI

B UHOOPMALIMOHHOM MPOCTPAHCTBE

BBEJEHWE. B cospemenHom mupe 66udy Ha-
pacmarnwux meHOeHUUli N0  MUTUMAPU3AUUU
UHMOPMAYUOHHOZ0 NPOCMPAHCMEA B0eHHble Oeli-
CMeuUs 6 0aHHOIL chepe CIMAHOBAMCS PeanbHOCbIO
U NepcneKmueoil no psoy onepamusHvlx, Makmu-
HecKUX U UHbIX NPeUMyu,ecme 6 cpasHeHul ¢ 60-
eHHbIMU O0elictneUsMU 6 MPAOUUUOHHBIX Popmax
6 npedenax KnACCUMeCKUX meampos 60UHbL. VIH-
popmayuontoe oeHHoe npomusobopcmeo 6yoem
OCYULeCMeNAMbCA  NOCPeOCBOM  UCNONb30BAHUS
HO0B020 6U0A OPYHUSL — UHPOPMAUUOHHO20, KOMO-
poe He 6NUCLIBAEMCS 6 YCMOABULYIOCS NAPAOULMY
n00X0008 K MPAOUUUOHHOMY OPYHCUI0, 4mo, 6es-
YCI08HO, NOPOHOAer MHO20 60NPOCO6 U NPOMUBO-
peuusbLX IKCNEPMHBIX MHeHU, 00HAKO OCPO HYH#-
daemcs 6 OanvHetiuiel paspabomie U KOMNIEKCHOM
UCC1Ie008aAHUMU.

MATEPUAJIbI I METOMDI. Yuumuvieas mtozeo-
KOMNOHEHMHOCMb U3Y4aemMoti membl, NposedeHHoe
uccnedosanue 6A3uUpyemcss HA pPe3ynvmamax aHa-
NU3A HAYYHBIX MPYO06 POCCUTICKUX U 3apYOerHblX
1paso6edos no MeioyHAPOOHOMY 2yMaAHUMAPHOMY
npasy (danee — MITI), akcnepmos 6 obnacmu 60-
eHHO020 Oend, CMeUUuanucmos 6 cepe uHgopma-
UUOHHDBIX mexHono2ull. Aémop maksie uccnedyem
K7touesble Mex0yHapooHvle 002080povl no MITI, no
memamuxe MexO0yHAPOOHOU — UHPOPMAUUOHHOT
6esonacrocmu (danee — MIDE), komopovie 6 coeii
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COBOKYNHOCMU POPMUPYIOM OCHOBbL MeHOYHAPOO-
HO-Npasosoti KeanuPukayuu uUHGOPMAayUoHHO20
OPYHUSL KAK CPeOCmBa 6e0eHUS B0UHbL 8 YCTI0BUSX
nocmenennoi adanmavuu Hopm MI'TI x cumyavyu-
AM 8pAaN0e0H020 UCNONb308AHUS UHPOPMAUUOHHO-
20 npocmparcmea. I1pu nposedeHuu Uccne008aHusL
ObInU UCNONL306AHVL AHATUMUYECKUE U 0030pHDbIE
mamepuanvt MexioyHapooHozo Komumema Kpac-
Hoeo Kpecma (0anee — MKKK) no npobnemamuxe
Kubeponepayuii 60 6pemMsI 600pYHEHHO20 KOHPIUK-
ma. Memooonoeu1eckyo 0CHO8Y cOCMAsnAOm 06-
uieHayHbvle U cneyuanvHvle Memoobl UCCIe006aHUL.
PE3VJIBTATBI UCCIIEOOBAHMA. IIpoananu-
3uposamvl 06e KOHUeNUUU, ompaiarousue nooxoob
Kk MUDB u yepozam 6 danHoli cepe uepe3 npusmy
«Kubep» mMemamuxu U UHPOPMAUUOHHO20 AcheK-
ma, 6 pamkax Kaxooi u3 Komopvix opmupyemcs
cneyupu1eckas mepmuHonous, 6Ka0UAS N0OX00bL
K onpedeneHu0 mMemooos U cpedctne 6e0eHUsT B0eH-
Hoix Oeticmeuil. OcHOB01L omeuectneéeHHOl 00KMpPU-
Hbl A6751eMCA UHPOPMAUUOHHAS nosecmka be3onac-
HOCMU, 1Mo onpedenuno paspabomky deduruyuu
«UHPOPMAUUOHHO20 OPYHCUS» U U3YHeHUe e20 Cma-
myca Kak nepcneKmueHozo cpeocmea 6e0eHUs 60-
iiHbL 8 uHpopmayuonHom npocmparcmee. Ilpeo-
CMABNIAEMCA 3HAYUMbIM 6bl67IeHUe U 0000uieHUe
O0OKMPUHATILHBIX MeHOEHUUTI N0  Keanupuxauuu
UHPOPMAUUOHHOZ0 OPYHUSL KAK 00bIMHO20 OPYHUS
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U OPYHUS MACCO6020 YHUUMONEHUS, 4 MAaK#ce
ycmanossieHue HoBbX N00X0006 1O Pe2yIUpOSaHUI0
paspabomkuy U UCNONL306AHUS UHPHOPMAUUOHHOZO
OPYHUS 8 B00PYHEHHDIX KOHPUKMAX.

OBCYJKJIEHVIA V1 BBIBOJDBI. B crnamve npeo-
cmassneHvl A6MopcKue 00veKmueHvle OUeHKU CTI0-
HUBUUXCA DOKMPUHATILHBIX N00X0008 KAK Ormete-
CMBEHHDLX, MAaK U 3apyOesHbIX yHeHblX N0 60NPOCY
MeNOYHAPOOHO-NPABOBOL K8ANUPUKAUUL Memo-
008 U cpedcme Be0eHUs BOLHLL 8 UHPOPMAUUOH-
HOM NPOCMPAHCIEE 8 UEIOM U UHPOPMAUUOHHOZ0
OpyHUSL KAK CPedcmBa 6e0eHUs 80LiHbl, 6 YACMHO-
cmu. OmoenvHo paccmompervl men0yHAPOOHble
dozosopvt no MITI u MJVb 6 wacmu 603moxcHO-
CMU NPUMEHEHUS UX NOTONEHULl O pezynuposa-
HUSL 02PAHUMEHUS N0Be0eHUS 6010I0ULUX CIOPOH
8 UHPOPMAUUOHHOM NPOMUBOOOpPCMEe C yHemom
onpedenertoti adanmavuu Hopm MITI K ycnosusm
8paN0e6H020 UCNONB30BAHUT  UHPOPMAUUOHHDIX
mexHonoeuti. BolsiéneHvl nepcnexmuevt 0anvHeliuie-

20 passumus ookmpurvt MITI no pezynuposaruio
paspabomku U UCNONL308AHUS UHPHOPMAUUOHHOZ0
OPYHUS 8 B00PYHEHHBIX KOHPUKMAX.

KITIOYEBBIE CJIOBA: ungpopmayuortoe npo-
CMPaHcmeo, 601iHA 6 UHPOPMAUUOHHOM NPOCHPaH-
cmee; MewO0yHAPOOHOe 2yMAHUMApHoe Npaso;
Memoovl U cpedcmea 8edeHUs BOLMHbL UHPopMa-
UUOHHOE OPYIHCUe; KOHUENUUS «HETBHO20 OPYHCUS;
00bI1HOE OpYHCUe; HOBblE BUOLL OPYHCUS
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INTERNATIONAL LEGAL
CHARACTERIZATION OF METHODS
AND MEANS OF WARFARE

IN THE INFORMATION SPACE

INTRODUCTION. In the world, due to the growing
trends in the militarization of the information space,
military actions in this area are becoming a reality
and a prospect for a number of operational, tactical
and other advantages in comparison with military ac-

Moscow Journal of International Law - 4 - 2024

tions in traditional forms within the classical theaters
of war. Information military confrontation will be car-
ried out through the use of a new type of weapon - in-
formation, which does not fit into the established par-
adigm of approaches to traditional weapons, which, of
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course, gives rise to many questions and contradictory
expert opinions, but is in dire need of further develop-
ment and comprehensive research.

MATERIALS AND METHODS. Given the com-
plexity and multi-component nature of the topic un-
der study, the study is based on the results of the anal-
ysis of scientific works by Russian and foreign legal
scholars on international humanitarian law (IHL),
experts in the field of military affairs, and specialists in
the field of information technology. The author also
examines key international treaties on IHL, on the
topic of international information security (IIS),
which together form the basis for the international le-
gal qualification of information weapons as a means
of waging war in the context of the gradual adaptation
of IHL norms to situations of hostile use of informa-
tion space. In conducting the study, analytical and re-
view materials of the ICRC on the issue of cyber op-
erations during an armed conflict were used. The
methodological basis is made up of general scientific
and special research methods.

RESEARCH RESULTS. The results of the conducted
study established two formed concepts reflecting ap-
proaches to IIS and threats in this area through the
prism of cybertopics and information aspect, within
the framework of each of which specific terminology is
formed, including approaches to defining methods
and means of conducting military operations. It was
determined that the domestic doctrine is built around
the information agenda of security, which determined
the development of the definition of “information
weapons” and the study of its status as a promising
means of waging war in the information space. It
seems significant to identify and generalize doctrinal
trends in the qualification of information weapons as

BBenenne

COBpPEMEHHOM MUpe JeiiCTBYIole TIpUH-
B LUl ¥ HOPMbI MEXIYHApORHOIO IIpa-

Ba HAXOMATCS B COCTOSIHUM IIOCTOSTHHOM
ajlanTaluy K M3MEHAIIMMCA YCTIOBUAM, B KOTO-
PbIX IPOMCXOIUT pa3BUTIE MEXIOCYAAPCTBEHHBIX
OTHOUIEHUII, BKIIOYas CTPeMMUTEeNbHbIe IPOLECcChl
«MHTepHeTU3alUN» TOCYAAPCTB IOf BO3/eiiCTBIEM

weapons of mass destruction or conventional weap-
ons, as well as to establish new approaches to regulat-
ing the development and use of information weapons
in armed conflicts.

DISCUSSION AND CONCLUSIONS. The article
presents the author’s objective assessments of the exist-
ing doctrinal approaches of both domestic and foreign
scientists on the issue of international legal qualifica-
tion of methods and means of waging war in the infor-
mation space in general and information weapons as
a means of waging war in particular. Separately, inter-
national treaties on IHL and IIS are considered in
terms of the possibility of applying their provisions to
regulate the restriction of the behavior of warring par-
ties in information warfare, taking into account a cer-
tain adaptation of IHL norms to the conditions of hos-
tile use of information technologies. Prospects for
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Hay4HO-TexHu4Horo mporpecca’. Ilpoucxopsimue
TeH/IEHINY TTOOY>KAI0T FOCYAPCTBa 00CYK/AaTh Ha
Pas/IMYHBIX MEK/YHAPOLHBIX IIOMIA/IKAX BOIPOCHI
VICTIO/Ib30BAHMA MH(OPMALMOHHOTO IPOCTPAHCTBA
1 MHOOPMALMOHHO-KOMMYHIUKALIOHHBIX TEXHO-
noruit (manee — VIKT) B koHTeKkcTe MUPHOTO PyHK-
LMOHUPOBAHNS, BO 6/1ar0 pasBUTHA LVBUIM3ALINN
¥ TOCTPOEHNUs I7006aNIbHOTO MHPOPMAI[VIOHHOTO
obuectsa [Kamyctun 2017:51]. Opxako Heo6xonu-
MO OTMETHUTb ¥ TPEBOXKHBIE OIACEHNs, CBA3aHHbIE

' KaceHoBa M.B. [lpasogoe pezynuposaHue MpaHcepaHU4HO20 (hYHKUUOHUPOBAHUA U UCNO/b308aHUA VIHMepHema:

aBToped. Auc. ... A-pa opud. Hayk. M., 2016. C. 3.
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C VICIIO/Ib30BaHMeM MH(MOPMAIVIOHHOTO IIPOCTPaH-
CTBa B IIPOTMBOIPABHBIX IIE/AX KaK OTAEIbHBIMM
JIMIIAMM, TaK U TOCYAAPCTBAMMI.

IIns ¢dopMypoBaHMA IIPaBOBBIX YHVBEpPCA/Ib-
HBIX OCHOB NTPOTUBOJENICTBMA TaKUM yIpo3aM IIOf
arupoit Opranusanyy O6benuuenHbx Haumit (ma-
nee - OOH) Ha IPOTSDKEHUN JTUTEIBHOTO BpeMeH!
(bopMMpoBaMICh 1Ba HAIIPAB/IEHNUA IIEPETOBOPHOTO
npoliecca 1o BOIIpocaM yKpeIIeH!s MeXXIyHapoy-
HOTO COTPYAHMYECTBA B 6OpbOe C oIpefe/IeHHbIMM
HPeCTYIIeHNAMM, COBEpPIIaeMBIMI C JCIIONb30Ba-
HMEM VHQPOPMAIMOHHO-KOMMYHMKAI[VIOHHBIX CH-
CTeM, @ TaKkXe II0 BolpocaM mpobnemarviku MIB
1 obecriedeHnss OTBETCTBEHHOTO IOBEJEHNS TOCy-
[ApCcTB B MHPOPMAIMOHHOM IpocTpaHcTse. Ilep-
BBI/l BEKTOP MHOTOJIETHETO COTPYAHMYECTBA (MHMU-
uuuposaHHblil Poccuiickoit ®epepanueit B 1998
I.) 3aBepumicsa npuHATHeM B 2024 I. mOR SO0
CneyuanvHozo  MexnpasumenvcmeeHHo20 KoMu-
mema OOH omkpoimozo cocmasa no paspabom-
Ke 8ceobvemmiouleli MeI0YHAPOOHOT KOHBEeHUUU
o npomusodeticmeuu ucnonvsosarnur VKT 6 npe-
CMYNHDIX UeAX* YHUBEPCATLHOTO MEXIyHAPOLHO-

IPaBOBOTO aKkTa MO 6opbbe ¢ MHPOPMAIMOHHOI
IPECTYIHOCTBIO, IPOEKT KOTOPOTO ObIT IpefCTaB-
neH lenepanpuoit Accambinee OOH pns o6cyxpe-
HIUA B Xofie ee 78-i1 ceccun B 2024 1.° B cBOIO 0OuYe-
penb npobnemarnka MVDB Ha coBpeMeHHOM 9Tare
YCIIELIHO 00CY>K/JaeTcsA Ha TOMAX (TaKXKe CO3[aHHOM
no nHnmyaruse Poccuiickoit Pepeparyn) Pabouei
epynnvt omkpoimozo cocmasa OOH no eonpocam
6esonacHocmu 6 cepe ucnonvsosanus VKT u ca-
mux MKT*, B paMKax KOTOpOJII pa3pabaTbIBAIOTCs
MHCTUTYLMOHHBIE MEXaHM3MBI COTPYJHUYECTBA TO-
CYHApCTB B JAaHHOI 0071acTy, KOHLeNIs Oyayieit
kouseHuuy OOH 06 obecrievennun MVIB® BBURY
yIpo3 NCIHOIb30BaHNS HOBOJ MHGPOPMALMOHHON
chepbl IOCTPOEHMA OTHOIIEHNII B BOCHHO-IIOTINTH-
yecKux 1enax. Tak, B konueniuu Kouseniun OOH
006 obecrieyeHNy MeXYHApORHON MHQOpPMAIOH-
HOJT 6€301acHOCTI® OJJHOII U3 CYILIeCTBEHHbIX YTPO3
MWB 0603Ha4eHO MCIONb30BaHMe TOCYAAPCTBAMM
VIKT B BOEHHO-IIO/IUTIYECKOI ¥ MHBIX cepax B Iie-
JIAX HOApBIBa (YIeM/IeHNs ) CYBepEeHNTETa, HapYIile-
HJA TEPPUTOPUATILHON IeIOCTHOCTH, OOIIeCTBeH-
HOJT 11 9KOHOMMYECKOII CTaOMIBHOCTY CyBepeHHbIX

Moscow Journal of International Law - 4 - 2024

2 WNpen pa3paboTaTb KOHBEHUMIO O 6opbbe C 1cnonb3oBaHMEM MHGOPMALMIOHHBIX TEXHONIOTUA B MPECTYMHbIX Lenax
nonyumna opobpeHue B xope 74-n ceccum TeHepanbHon Accambnen OOH. MHMLMaTOpOM COOTBETCTBYHOLLEN
pe3oniouun BbicTynuna Poccua. B npuHaTtoi Torga pesontounn «[poTrBoaencTeme NCNonb30BaHN0 MHGOPMaLMOHHO-
KOMMYHMKAUVIOHHBIX ~ TEXHOMOMMA B MPECTYMHbIX  Uensx» ObUlo  MPEeANoKeHO  yuypeduTb  CreuuanbHblil
MEXMNPaBUTENbCTBEHHbIN KOMUTET ANsi Pa3paboTKu MexAyHapofgHow KoHeeHumu. Cm. nopgpobHee: OOH. Pesontouus
leHepanbHo Accambnen OOH 74/29 «[octmxeHusa B cdepe MHGOPMATU3ALUN U TENEKOMMYHUKALMIA B KOHTEKCTE
MeXayHapoaHou 6e3onacHoctuy. [loc. OOH A/RES/74/29. - O¢puyuaneheili caim OOH. URL: https://documents-dds-ny.
un.org/doc/UNDOC/GEN/N19/410/10/PDF/N1941010.pdf?OpenElement (nata obpaiyeHus: 12.09.2024).

3 TMpoekT KoHBeHUMn OOH npoTuB KnbepnpecTynHOCTU. YKpenieHne MexayHapogHOro COTpyaHuYecTBa B 60pbbe
c onpegeneHHbIMU NPECTyNIeHNAMY, COBEPLIAEMbIMY C UCMONb30BaHEM UHGOPMALVIOHHO-KOMMYHUKALMOHHbIX CUCTEM,
1 B 0bMeHe AOKa3aTenbCTBaMM B INIEKTPOHHON GopMe, OTHOCAWMMUCA K Cepbe3HbiM npecTyrnneHusam. CneunanbHblil
KOMWTET MO pa3paboTke BCeOOBEMMIOWEN MEXAYHAPOAHOV KOHBEHLUMU O MPOTUBOLENCTBAM WCMONb30BaHNIO
MHGOPMALVIOHHO-KOMMYHUKALMOHHBIX TEXHONOTMIA B MPECTYMHbIX Lensax. Bo306HOBNEHHas 3aKniounTesibHas Ceccus.
Hbto-Mopk, 29 uiona - 9 asrycta 2024 r. — OguyuansHeiti catiim OOH. URL: https://documents.un.org/doc/undoc/gen/
v24/055/08/pdf/v2405508.pdf (nata o6paiieHus: 12.09.2024).

4 B cootBeTcTBUY C pe3onioyuel leHepanbHoin Accambnen OOH N275/240 ot 31 gekabpa 2020 1., a Tak»Ke C y4EeTOM NTOrOB
Pabouer rpynnbl OOH oTkpbiToro coctasa (aanee — PFOC) no goctukeHmsam B chepe MHGopMaTU3aLum v TeNEKOMMYHUKaLIA
B KOHTEKCTE MeXAyHapoaHol 6esonacHocTy B 2021 1. 6bina co3gaHa Hoeas PFOC no Bonpocam 6e3onacHocTn B chepe
ncnonb3oBanma VKT n camux UKT 2021-2025 rr. 3anyweHHasa no nHuymnatmee Poccnn PTOC aBnaeTca eOMHCTBEHHbIM
OTKPbITbIM 11 BCEOXBATHbIM NMEPErOBOPHbIM MeXaHU3MoM o npobnematuke MUB nop arngon OOH, KoTopbii NO3BONNT
B ONITOCPOYHOW NMEPCMeKTBE BECTU CUCTEMHbIE U TEMATUYECKM CreLman3npoBaHHble NEPEroBOpbI MO BCEMY CMEKTPY
BonpocoB obecneyeHnsa MUB. Cm. nogpo6Hee: [My3bipeBa, Hedenos, Ipuawsunu 2024].

5 B 2023 r. Poccus npepctaBuna O6HOBIEHHY Bepcuio KoHuenuuu KoneeHumn OOH no mexpyHapopHon
MHGOPMALIMIOHHON 6Ee30MacHOCTK, KOTOpas MPU3BaHA 3a/loXKWTb MPOYHYI MPABOBYID OCHOBY MVPHOrO Pa3BUTUA
rno6anbHoi UKT-cpeabl. CM. nogpo6bHee: O6 utorax wectoin ceccun Paboueit rpynnbl oTkpbiToro coctasa OOH no Bonpocy
MeXAyHapoaHou HOOPMALMOHHON 6e3onacHOCTW. — HayuoHasnbHas accoyuayus mexoyHapoOoHoU UHOpMayuoHHOU
6ezonacHocmu (HAMMB). URL: https://namib.online/2023/12/ob-itogah-shestoj-sessii-rabochej-gruppy-otkrytogo-sosta-
va-oon-po-mezhdunarodnoj-informacionnoj-bezopasnosti/ (nata obpaieHuns: 12.09.2024).

6 O6HoBneHHas KoHuenuua KoHeeHumyn OOH 06 obecneueHun mexpgyHapopHou MHGOpMaUMoHHON 6e3omnacHoCTH,
npepnoxerHHaa Poccuiickonn Qepepauunen (coastopbl: Pecnybnuka benapycb, bonvBapuaHckas Pecny6nuka BeHecyana,
Kopelickas HapopHo-lemokpaTtnyeckas Pecny6bnuka, Pecnybnuka Hukaparya, Cupuiickaa Apabckasa Pecnybnuka). —
HauuoHaneHasa accoyuayus mexoyHapoOoHoU uHgopmayuoHHou 6esonacHocmu (HAMUB). URL: https://namib.online/wp-
content/uploads/2023/07/06HoBneHHasn-KoHuenuunsa-KoHseHunn-OOH-o-MUB-pycck.pdf (gaTa obpatieHus: 12.09.2024).
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TEATP BOEHHbIX JENCTBUIA 1 MEXXOYHAPOHOE MPABO

10.B. MNy3bipeBa

rOCYapCTB, BMEIIATeIbCTBA B X BHYTPEHHIE JIeTIa,
a TaKKe OCYLIeCTBIEHNs B I7I06aTbHOM MHPOpPMa-
LMIOHHOM IIPOCTPAaHCTBE MHBIX [E/CTBUI, NIPEINAT-
CTBYIOIIVUX TMOAJEP>KaHNI0 MEeXIYHAPOIZHOIO MuUpa
1 6€30IaCHOCTH, IPOBefieH)e KOMITbIOTEPHBIX aTak
Ha NHGOPMAIMOHHBIE PeCypPChl TOCYHApPCTB, B TOM
qyIC/le Ha KPUTUYeCKyIo nH(opMannoHHyo nupa-
CTPYKTYPY.

Takme yrpossl BronHe 060CHOBAaHHBI, TOCKO/Ib-
Ky He BCe TOCYHapCTBa CTpPeMATCSA K BBIpabOTKe
YHUOUIVPOBAHHBIX IOAXOL0B IO PEryINpOBAHNIO
mupHoro ucnonb3oBanys VIKT u napopmaronHo-
ro IPOCTPAHCTBA B LeNoM. Tak, MHGOpMaIMOHHOE
IPOCTPAHCTBO MHOTMMIU TOCYfapcTBaMyu’ paccMa-
TPMBAETCA KaK IIOTEHLMAIbHBIN 1eamp B0eHHbIX
deticmeuii, TIOf KOTOPbIM HeOOXOVMO IIOHMMATb
IPOCTPAHCTBEHHbIE IIPEie/ibl, B KOTOPBIX BOIIO-
II1ie TOCY/{APCTBA MOTYT BECTU BOEHHBIE JE/CTBIA
B XOJIe BOOPY>XKEHHOTO KOH(/IMKTA.

CoBpeMeHHOe MH(OPMALIOHHOE BOEHHOE IIPO-
TUBOOOPCTBO OyZieT OCYIIeCTBIIATHCS IOCPEACTBOM
VICTIONb30BaHMsA HOBOTO BUJIA OPYXMsA — NMHPOpPMa-
IIMIOHHOTO, KOTOPOE He BIIMCBIBAETCA B YCTOSBLIY-
10CA MapajurMy IOAXOA0B K TPAJULIOHHOMY VIV
KOHBEHIIMOHHOMY OpPYXXMIO, YTO, 0€3yCIOBHO, IO-
POXJaeT MHOTO BOIIPOCOB 1 IIPOTHBOPEUMBBIX IKC-
HEPTHBIX MHEHMII, OBHAKO OCTPO HYX/AEeTCA B Pas-
paboTKe 1 MCCIEOBAHMUM.

B cBA3M ¢ 3TMM BO3HMKaeT BOIPOC O IIpUMe-
HMMOCTU TEPMMHA «CPefCTBA M METOAbI BeeHMsA
BOJHBI» K CTOIKHOBEHNAM TOCYAApCTB B MHQOP-
MaIMIOHHOM IIPOCTPAHCTBE B PaMKaX BOOPY)KEeH-
Horo koHdukra. Kpome Toro, BbI3bIBaeT Hay4HbIi
Y TIPAaKTUYeCKUIT MHTEpPeC BO3MOXKHOCTb TOJIKOBA-
HysA 1 npuMeHenus npuHuuna MITI 06 orpanudye-
HIY BOIOIOIVIX B BHIOOpE METOZIOB U CPECTB Befe-
HJA BOVHBI K TaKVM MH(POPMALMOHHBIM pecypcaM
¥ BO3HMKAIOIIVM OTHOIIEHVAM.

[Ipexxze 4eM IpeACTaBUTb aHAIM3 YKa3aHHbIX
BOIIPOCOB, HEOOXOAMMO HOTYEPKHYTb, YTO HECMO-
TP Ha IOBBILICHHOE BHMMaHME TOCYJapCTB, MEX-
JlyHapOJ{HbIX IPaBUTEIbCTBEHHBIX 1 HEIIPaBUTE/Ib-
CTBEHHBIX OpraHusanuii K KubepmpobieMaruke,
yxe 6oree 30 j1eT HU Ha MEXAYHAPOJHO-IIPABOBOM
YPOBHe, HI Ha YPOBHE OTEUYECTBEHHOII I 3apyOex-
HOIl JJOKTPMHBI He yAaeTcsA BBIPabOTaTh YHUBEp-
Ca/IbHBIE TIOAXOBI K OIPEie/IeHNIO KITI0YeBbIX Tep-
MJHOB B KOEpPTeXHOMIOTMYeCKOil 00/1aCTy BOGHHBIX
JIeICTBUIA, KaK 1 B 11e7ioM B cdepe MVIB.

B o611eil CIOXXHOCTM BCe MMEIOLMECS KOHIIEII-
LMY BO3MOXXHO pasfeNMTb Ha [iBe IPYIIIBL: C Xa-
PaKTEPUCTUKON «KUOep» M € XapaKTEPUCTUKON
«nHopMaroHHble». IIpencraButenmn — «kubep»
HOJXOfja aKLEHTUPYIOT CBOE BHUMAHNE HA TEXHU-
YeCKMX KOMIIOHEHTaX 0e30IIaCHOCTM M CYLIeCTBY-
IoIUX yrposax B jgaHHoit cepe [Verhelst, Filling
2020:141-172; Sharp 1999; Rattray 2001]%. 3tot
HOAXOf, TPUHATO CYMTaTh 3amapgHbiM. Hambormee
TOYHO €r0 CYTb PacKpbITa B Ta//IMHHCKOM PYKOBOJ-
CTBe II0 MEX/[YHApOJHOMY IIPaBy, IPYMEHNMOMY K
kubeponepauuam (ganee — TammmHcKoe PyKoBOJ-
CTBO), B KOTOPOM BeJIeTCA pedb O KMOepIpocTpaH-
cTBe, KubepHamaseHusax u kubepopyxun [Tallinn
Manual ... 2017].

[TapanenbHas KOHLEMLVSA, XapaKTepu3ykolas
MEXIYHapOAHYI0 0e30macHOCTh dYepe3 «uHOp-
MaLMIOHHYI0 IPU3MYy», IIOfpasyMeBaeT mof co0oi
KOMIUIEKCHBINI y4eT He TONbKO TeXHMYeCKMX, HO
Y TOMUTHUKO-VIEOTIOTMYECKUX, IICUXOTOTMYeCKIX
acriexToB’. Poccmiickass Pemepaiys mpu nopmepK-
Ke CBOMX NApPTHEPOB Ha BA)KHBIX MEXTYHAPOIHBIX
IJIOMAaKaX OTCTaMBaeT MMPOKUIT MOAXOM KO BCEM
nedunnnyam B cdepe MIBY, sakpennas cson
NO3ULUM B PErMOHANbHBIX orosopax mo MIIB,
IPMHATBIX IIOJ STUAON MEeXAYHapOJGHBIX peru-
OHAJIbHBIX OpraHM3aLMil, YYaCTHMIEN KOTOPBIX

7 CornacHo CrtpaTerum HaumoHanbHon 6e3onacHoctn CLUA 2022 r., KnbepnpocCTpaHCTBO pPacCMaTpPUBAETCA Kak
HoBas cdepa BOOPYXeHHOW 60pbbbl — 06nacTb 6oeBbIX AENCTBUI HapaBHe C BO34YXOM, CyLUEl, MOPEM 1 KOCMOCOM.
B cooTtBeTCTBMM C NONoXKeHNAMY «Bbenoi KHUr No BONpocam HalMoHanbHol 6e3onacHocT 1 060poHbl» OpaHuun 2013 T,
KnbepnpocTpaHCTBO TakKe Mpu3HaeTca cdHepoil BOOPYKEHHOTO NPOTMBOOGOPCTBA HapAdy C 3€MHOW MOBEPXHOCTbIO,
BO3[YLUHOW Cpefioi, MPOBbIM OKeaHOM 1 KocmocoM. CornacHo 06opoHHo cTpaterun Kutasa 2019 r., KubepnpoctpaHcTBO
ABNAETCA KJ/UeBOW 06NacTblo HaLMOHaNbHON 6e30MacHOCTH, a TakXKe 3KOHOMMYECKOro M COLManbHOro pPasBUTUA.
B cBA3M C 3TMM KUTalCKMe BOeHHble pa3paboTany MmeTofbl M CPeAcTBa 3aluTbl Knbepbe3onacHOCTY CTpaHbl 1 Co3aanu
cunbl 060POHBI KNG6epNPOCTPaHCTBA, COM3MEPUMbIE C MEXAYHAPOAHbBIM cTaTycoM KnTtas 1 coBMeCTUMble CO CTaTycom
Knbeppepkasbl. HaumHaa ¢ 2002 r. HATO, akTmBHbIM 06pa3om pa3BMBAET CBOM BO3MOXHOCTM MO npumeHeHuto VKT
B BOEHHbIX LensAx W BblpabaTbiBaeT MpaBOBble YCIIOBUA WCMOMb30BaHUA TaKMX TEXHOMOMMIA M UHGOPMALIMOHHOIO
NPOCTPaHCTBa B 6yAyLUMX BOOPYKEHHbIX KOHbNMKTax. CMm. nogpobHee: [KoHoxos 2023:218-222].

8 |SO/IEC 27032:2023/ Cybersecurity — Guidelines for Internet security. — International Organization for Standardization-
https. URL://www.iso.org/standard/76070.html (accessed date: 19.10.2024).

®  MexayHapopnHas nHdopmMaLoHHas 6esonacHocTb: noaxoabl Poccumn. M.: MTUMO YHusepcuter, 2021.32 c.

' MprMeHeHNe HOPM OTBETCTBEHHOroO noBefeHVA rocypapcte B WKT--cpege v mexpgyHapofHoe COTPYAHMYECTBO
(pedepaT no pesynbratam uccnegosanus). M.: HAMIUB, 2022. 19 c.
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apnsercs Poccuiickas Pegepanus', a Takxe B ABY-
CTOPOHHIUX MEXJYHapOJHBIX porosopax Poccuii-
ckoit Pepepanmy ¢ 3apyOeXHBIMU IOCYAAPCTBAMM
B obmactn obecriedennss MVB'. VimenHo B paMKkax
JIAHHOI KOHLienuuy OyfieT IMPOBEfeHO MCCIefoBa-
HIe B CTaTbe, BKIIOYas IOAXOJ K JCIIONb3yeMOoii
TePMMHOJIOTVN.

CpencTBa WM MeTO/bI BeleHUsI BOVTHBI
B MH(OPMAIIOHHOM IIPOCTPAHCTBe?

[To cmpaBegmmBoMy 3aMedaHuioo mpodeccopa
V.. KornapoBa, B MCTOYHMKAX U COBPEMEHHOI!
poxrpure MITI He maercs emMHOro onpejeneHns
HOHATUA «CPEJiCTBAa BelleHMsA BOIHbI» M «MeTofia
BeJleHN BOJHBI», 3a4aCTYI0 He IIPOBOJMUTCA Pasnu-
4yie MeX/Y METOJAMM U CPefiCTBAMU YHUYTOXKEHM
HPOTYUBHUKA, YTO 3aTPYyAHsET KBamupuKanmo 6oe-
BbIX JI€JICTBUII BOWIINX CTOPOH B ClIy4yae IPOTU-
BOIIPABHOTO TIPUMeHeHMA uMu cui u cpepcts [Kor-
nsapos 2011:31]. Bmecte ¢ TeM aHanm3 TOKTPUHBI
MITI o3BosisieT BBIABUTD O0IIMe TOAXOAbI YYEHBIX
B 4aCTM TPaKTOBKM JAHHBIX NOHATHUI. Tak 1o MHe-
Huto VI.V. KoTnaposa, k cpeficTBaM BefleHNA BOIHbBI
HeOOXOIIMO OTHOCUTD OPY>Kue ¥ 60EBYI0 TeXHVKY,
IpUMeHseMble BOOPY>KEHHBIMM CHM/IAaMIU IIPOTHUBO-
OOpCTBYIOLIMX CTOPOH I YHUYTOXKEHMA >KUBOI
CIJIBI, BOGHHBIX OOBEKTOB JM MHBIX MaTepMalIbHBIX
CpeZCTB IPOTUBHMKA, TI0JJAB/I€HNA €r0 K COIPOTUB-
nennto [Kornspos 2011:31]. .M. MenkoB K cpep-
CTBaM BeJleHM:A BOJHBI TaKXXe TPAJMUIVOHHO OT-
HOCHT OpY>KUe, 00eBYI0 TeXHUKY ¥ MHbIE CPEfICTBA,
IpUMeHseMble J/I1 HAaHeCEeHUs Bpefia M MOPaXKeHMs
IPOTUBHUKY, KOTOpble MHOTOKPAaTHO YCM/IMBAIOT
CTpajjaHuA Mofell, IPUYNHAIOT U3/IUIIHE TIOBPEeX-
JIeHVsT ¥ Jie JIAl0T CMepTh HenzOexHoi [Menkos
1988:29-31]. Takum ob6pasoM, cpedcmeom 6edeHus
801iHbl ABJIAETCA OIpeNe/leHHbII BUJ BOOPYXKe-
HJAA, KOMIIOHEHTBI €r0 TeXHINYECKOro obecredeHs
U MHasA 6oeBas TeXHUKA.

ITogxompl K TOHATUIO «METOMbI BEIEHNs BO-
JHB» HAlIIM OTPa)KeHNe B TPYyHax Ipodeccopa
M.J. lorens, KOTOPbI OTOXAECTBIIAN UX CO CIIO-
cobamm BefieHMsA BOVIHBI U IIOfipa3yMeBajl «BCe Te

JIeVICTBUSA, BCE T€ CPEACTBA, IIPU MOMOIIM KOTOPBIX
KOMOATaHTbI OHO 13 BOIOKOIIMX CTOPOH CTapaloT-
CA YHUYTOXKUTD CUJIbI COIPOTUBJIEHNUSA [IPYTOIL; Ta-
KVIMY CPEfICTBaMM OCTAONUTb CONMPOTHBIIEHE Bpara
ABJAITCA U3NUYeCKast CUIa, HACUIbCTBEHHBIE JIeil-
CTBUISL, XUTPOCTD 1 06Man» [[Jorenn 1894:256].
Hecmorpss Ha pasHooOpasye TOKTPMHATbHBIX
noaxoznos, VI.V. Kotmspos orMeyaeT 06beKTUBHYIO
HeOoOXOIMMOCTb B IIOHMMAHUU II0J, Memooamiu 60-
{iHbl OTIpee/IEHHBIX CIIOCOOO0B VICIIONb30BAHMA CHUIT
U cpenicTB BeieHus BoitHbl [KoTmsapos 2009:46].
Yro kacaeTcs MHQOPMALVIOHHOTO OPYXMNA
M B LEJIOM CPECTB ¥ METOJOB BEMICHMA BOIHBI
B MH(OPMALMOHHOM IIPOCTPAHCTBE, TO B JaHHOM
BOIIpOCE HEOOXOAMMO OTMETUTb C/IOXKHbIE VI Pas-
HOIUIAHOBbIE B3IVIAMbI CPEM OTEYECTBEHHBIX U 3a-
py6exHbIX yueHbIX. Tak, B HacTosIee BpeMs cdop-
MUPOBAaHO MHEHNe, YTO HaIafieHNsA TOCYJAapCTB B
MHGOPMAIMOHHOM IIPOCTPAHCTBE OyeT OCyLlecT-
BJIATBCA IIPU HOMOLM MH(OPMALVOHHOIO Opy-
XM, 32 KOTOPbIM HEOOXOVIMO IPU3HATH CTATYC
HOBOTO BMJIa OPY)XMS, @ 3HAYUT, ¥ BO3MOXKHOCTD
KBa/IMUKALMN €r0 KaK CPeiCTBA BeleHNs BOEH-
HBIX JieficTBUil [MeXayHapoHOe T'yMaHUTapHOe
npaso... 2020:5]. IIpu aToM, KaKk OTMeYaloT Mccie-
OBATeM — CTOPOHHMKY KMOEPKOHIIENINY, TePMUH
«KnbepopyxKue» ABIAETCA Y3KUM, IO3TOMY €T Iie-
7eco00pasHoO 3aMeHUTD Ha KaTeropuio «kubepcpes-
ctBa» [lapkyma-boxko 2021:64-82]. Psap yuenbix
oTcTanBaeT 6osiee MPOKNIT M CMeIIaHHBII TOXO,
onpepenas «MHPOPMaLMOHHbIE OIepaLuy, IPOBO-
[VIMbIE C IIOMOIIBI0 MH(POPMALMOHHOTO OPY>KM»,
KaK HOBBII MeTOJ] BeJleH!sI BOVHBI M/IM KaK HOBBIN
Bup opyxus [[IInnakapenkas 2013:121]. OrnenbHble
IOPUCTBI-MEXAYHAPOIHUKY IPUMEHAIT O0OLIyI0
TPAaKTOBKY, BBOJI1 B HAyYHbINI 0OOPOT KaTeropuio
«METOJIBI M CPeJICTBA BefleH A BOJIHBI B MH(OpMAIV-
OHHOM IIPOCTPAHCTBE» C MPeJIOKEeHIeM 110 Jaib-
HeJleMy BK/IIOYEHMIO YKa3aHHOM TEePMMHOIOTUN
B MEeX/YHapOJHO-IIpaBOBbIe JOKyMeHThI [KoHOXOB
2023:218]. Takum 06pa3oM, B OT/Je/IbHBIX aBTOPCKUX
KOHIEMIVAX OTCYTCTBYeT IpsAMast XapaKTepucTuKa
MHPOPMALMOHHOTO OPY>KVA KaK METOA VI CPef-
CTBa BefleHUs BoHBI, x0T B MI'TI mop manHbIMU

" Hanpumep, CornatueHune mexay npaBUTenbCTBamMy rocyfapcts — uneHos LLlaHxalickol opraHvsauum coTpygHuyecTsa
O COTpyAHMYecTBe B 0bnacty obecneuyeHns mexgyHapofgHon nHdopmauroHHo 6esonacHocTn 2009 r., CornaieHue
O COTPYAHMYECTBe rocyfapcTB — yuyactHukoB CoppyxkectBa HesaBucumbix locygapcTB B obnactu obecneyeHus
nHdopmaumoHHol 6esonacHocTn 2013 r., CornalueHne o COTPYAHNYECTBE roCyaapcTs — uneHos OpraHusauuy [loroBopa
0 KONNeKTVBHON 6e30nacHoCTU B 06n1acTu obecneyeHnsa nHdopmaLmoHHon 6esonacHoctn 2017 T.

12 B HacToALlee BpeMs 3aK/oyeHo 6onee TpuaLaTh Taknx cornatieHnii ot menm Mpasutenbcrtea Poccuiickon Oepepayun
c lNpaBunTENbCTBAMU MHOCTPAHHBIX FOCYAAPCTB. [IByCTOPOHHME [JOroBOpbl pasmelleHbl Ha cante MU Poccun.
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TePMMHAMM [OHMMAIOTCSA PAa3HOIOPSAJKOBbIE KaTe-
ropum, a TaKKe IMPOCIEXMBAETCA Hempeobnagar-
Iasg TeH[|eHIUA MCIONb30BaHUA TePMMHA «Kube-
poliepanuy» ¢ BHIXOOM Ha MX KBalTN(UKALNIO KaK
METOJIOB BeJleHMsI BOIHBI.

Kak B oreuectBennon [Tamumonumk 2016]°,
Tak U B 3apybexHoit poktpuse [Franklin 2018;
Pool 2013] nambonee pacnpocTpaHeHHBIM U YCTO-
ABIIVMMCS TEPMUHOM ABJIACTCA «MH(OPMAIVIOHHOE
opyxue» («kubepopyxne»). Kpome Ttoro, manHoe
HOHATHE HAILIZIO OTPa)KeHIe B HEKOTOPBIX MEeXJy-
HApOJHBIX JIOTOBOPAaX ¥ KOHLENTYaJbHBIX pellle-
HUAX rocyfapcts. Tak, B Cormamenun mMexay I1pa-
BUTE/IbCTBAMM TOCYHapcTB — uieHoB Illanxarickoi
OpraHM3aMM COTPYAHMYECTBA O COTPYHHMYECTBE
B obmactu obecreyeHrss MeXXAyHapopHOIT nHOp-
MaIVOHHOJT 6esomacHocTy oT 2009 I. copepXKuUTCs
3aKpeIIeHHas HeUHNLVIS: «UHPOPMAUUOHHOE OpPY-
sue» — MHGOPMALVOHHBIE TEXHOTIOTUM, CPEACTBa
Yl METOJIBI, TIPUMEHsAeMbIe B LIe/IAX BefleH1sA MHPOP-
MaionHo Boyubl. [log srupgont CHI' B 2013 1. Tak-
e 6b110 npuHATO CoOIIalleHNe O COTPYFHNYECTBE
B obmactu obecnedeHuss MHPOPMALVIOHHON Oes-
OIACHOCTH, COfepKalllee MPAKTUYECKV aHa/lIOTHY-
Hble IOJI0KEH VA I10 IPO6/IeMaTyKe MCIIONb30BaHNA
MHQOPMAIMOHHBIX TEXHONOTMII ¥ JJOCTVDKEHUI
B BOEHHBIX L[e/IAX.

CornacHo TammMHCKOMY PYKOBOACTBY TepMUH
«OpyXme» IpPYMEHMM K KMOepTeXHOTOTMAM; WX
MOXXHO PacCMaTpyBaTbh TAaKOBBIMU B paMKax KOH-
LeNuy HOBOTO BUfIA OPYXXVA M OTHOCUTDb K HEMY
CleflyeT «KubepHeTHYeckue CpeicTBa BefleHNA BO-
JIHBI, KOTOpble IIO CBOE€/l KOHCTPYKLVM, JCIOJIb-
30BAaHMIO MM TIPEMIIONIATaeMOMY MCIIONb30BAHMIO
CIIOCOOHBI IPUBECTH K TPaBMaM VIV IO e JTI0fielt;
WIM THOBPEXJIEHNIO WM YHUYTOXEHUI0 0OBEKTOB,
T. €. TIPUBECTY K NOCTIACTBYAM, HeOOXOVIMBIM JIA

kBamuKanuy kubeporepanym Kak HarageHnus»'
[Tallinn Manual ... 2017:218].

B OcnoBax BoenHol1 nomutuku COX03HOro Tro-
CyZapcTBa B 0071aCTH MeXAYHapopHoil mHpopma-
11OHHOIT 6e3omacHocTy 2021 T. TaK)Xe 3aKpervieHa
neduHnMs «MHPOpMaLMOHHOe opy>kue» kak VKT,
IpefHAa3HAYEHHbIX /1A BO3JENCTBUA Ha MHPOP-
MallMOHHbIe OObEKTBI IPOTUBHUKA, IIPU KOTOPOM
00beKT IOTTHOCTBIO MM YAaCTUYHO (BPEMEHHO) Te-
psieT CcIoCcOOHOCTb K HOPMaNbHOMY QYHKI[VOHU-
poBaHMIO (BBIIONHEHMIO 60eBoit 3amaun) (m. 4)-.
Bonee Toro, Poccuiickas Penepanus u Pecrry6mmxa
Benapycp 3anoxxunm B pamkax OCHOB BOEHHOII II0-
mutuky 2021 1. mepcreKTUBHbIE 3aa4M 110 PEryu-
POBAaHMIO «MEXIYHAPOJHOTO peXMMa HepacIpo-
CTpaHeHVA MH(POPMALIOHHOTO OPY>KVs».

IIpusHaBasd JOKTPMHA/IbHBIA U IPAaBOBOV IIO-
X0 K KBa/mMuKaLyy MHPOPMAIIVIOHHOTO OPYXKUs
KaK CpefiCTBa BefieH A BOJIHBI, HeOOXOIMMO OIpefe-
JINTb IPAKTUYECKNE CTTOXKHOCTY B €T0 peanu3alyi.
Kak ormevaet A.A. Crpenb1ioB, MHGOPMALMOHHBIE
texuonorny win VIKT He obnmajaoT mpusHakamm
OPY)XX’S B €ro TPafyLIMIOHHOM noHuMaHuu'®. OH
COITIALIAETCA C IEepPCIEeKTUBHONM perlaMeHTanuen
craryca MHQOPMAIMOHHOTO OPYXMfA KaK Cpef-
CTBa BeJleHUS BOEHHBIX [eVICTBUI TOIBKO IIOC/IE
nonHoit aganragum MITI K cuTyaumsam BOEHHOTo
HpoTUBOOOPCTBA B MHPOPMALMOHHOM IIPOCTPAH-
cTBe'. B KauecTBe MPaKTMYECKOro IpuMepa TaKol
aflaniTalluy Jiid paspelleHyus BOIIPOCa IO CTaTycy
MHPOPMALMOHHOTO OPYXXMA KaK CpeficTBa Befe-
HYA BOVHDBI IPENIAraeTcs KOHUENUUs «Hes68HO20
OpyJcus», COITTACHO KOTOPOJ TOT WM MHOM Mexa-
HM3M, YCTPOIICTBO, CPEACTBO MOXET Iprobperarb
CBOJICTBA OPY KM, KOI/a MCIIO/Ib3yeTCs fI/sA HaHece-
HUA TOPAXEHNUA XXMBOW CUJIE M BOEHHON TEXHUKM
HenpusArtensa'®. Takum o6pa3oM, aBTOp JOIYyCKaeT

3 CrpenbuyoB A.A. O npobnemax afantauum MeXAyHapoAHOro mnpaBa K WHOOPMALMOHHBIM KOHIMKTaM. -
WHpopmayuoHHo-aHanumuyeckuti nopman Digital.Report. URL: https://digital.report/problemyi-adaptatsii-mezhdunarod-
nogo-prava-k-informatsionnyim-konfliktam/ (gata o6paiiexus: 14.10.2024).

* UwnTt. no: Kapaces M. CLUA HapawumBatoT Knbepcunbl. — Pocculickuti coeem no mexxoyHapooHeim denam. URL: https://rus-
siancouncil.ru/analytics-and-comments/analytics/ssha-narashchivayut-kibersily/ (nata o6paweHrus: 14.10.2024).

> OcHoBbI BOeHHOW nonuTuKy Co3HOro rocyaapcTsa B 0651acTu MeXayHapoaHON MHGOPMaLMOHHOW 6e30MmacHoCTy,
yTBEPKAEHbI MUHUCTPaMun 060poHbl Poccuiickon Oepepavmm n Pecnybnukn benapycb B okta6pe 2021 . - MuHucmepcmso
060poHei Poccutickoli ®edepayuu. URL: https://doc.mil.ru/documents/quick_search/more.htm?id=12422292@egNPA (gaTa
obpatueHns: 14.10.2024).

6 CrpenbuoB A.A. O pa3BUTUV MEXXAYHAPOAHOIO NpaBa Knbep-KoOHGNNKTOB. — MIHhopMayuoHHO-aHanumu4yeckuli nopmasn
Digital.Report. URL: https://digital.report/pravo-cyber-konfliktov/ (nata obpaweHus: 14.10.2024).

77 CrpenbuyoB A.A. O npobnemax afantauum MeXAyHapoAHOro mnpaBa K WHOOPMALMOHHBIM KOHIMKTaM. -
WHpopmayuoHHo-aHanumuyeckuti nopman Digital.Report. URL: https://digital.report/problemyi-adaptatsii-mezhdunarod-
nogo-prava-k-informatsionnyim-konfliktam/ (gata o6pawiexus: 14.10.2024).

'8 [laHHasA KoHuenuua 6a3upyeTca Ha npeLeaeHTe, co3gaHHom pesontoumamn Coseta besonacHoct OOH no pesynbTtatam
obcyxaeHnA Tparnyecknx cobbitni, nponsowweawmnx B CLUA 11 ceHtA6pa 2001 1., Korga B KauecTBe <HEABHOTO OPYXKMaA»
NpYi3HaBasCA fieTaTenbHbIN annapar.
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B IlepCrieKTyBe KBaMuKanymio craryca uHdop-
MAIJIOHHOTO OpYXMA KaK CpeiCTBa BefieHNs BO-
eHHBIX JIeVICTBUII C Y4eTOM (OPMMUPOBAHNUSA HOBBIX
HO3MLMI TOCYAAPCTB B YaCTU PACIIMPEHN Iepey-
HA 3alpeIeHHBIX BUJIOB OPYXKUA U CIOCOOO0B €ro
WCTIIONb30BAaHMA IIPM HENPAaBOMEPHOM CHUIOBOM
VICTIONIb30BAHUM VH(OPMALOHHBIX CPEACTB IIPO-
TUB TePPUTOPMAIBHOI 1I€TOCTHOCTY MU TIOMUTHU-
4eCKOil He3aBUCHMOCTI KaKoro-mibo rocygapcrsa
[Crpenbrios 2014:75-78].

Kpanmunduxanyus mHGoOpMaLIOHHOTO OPYKILA
KaK 00BIYHOTO OPY>KMSI IIU OPYKUSA
MacCOBOTO YHWYTOKEHM

Heo6xogumMo OTMETHTD, 4TO INOSBIEHUE B CO-
BPEMEHHOM MMpe MH(POPMALOHHOIO OpYXMNsA
OTpaXkaeT TEHJEHIMIO, B paMKaX KOTOPOI ToCy-
flApCTBA NECATWICTUAMU U BeKaMy HaXOJATCA B
HOUCKe Hambosee NMEPeOBBIX CPENCTB M TEXHOJMO-
TUiT BelleHUs1 BOOPY>KeHHOI 60pbObl. OpHaKO 1pn
3TOM TaK}ie BOEHHbIe HOBALIMM BCEr/a IOfIeKaN
OLIeHKe He TO/IbKO € TOUKY 3peHns s dexTuBHOCTI
BOEGHHOII CTpaTernit, Ho ¥ ypOBHA YIPO3 OT UX IIpU-
MEHEHMA, HaM4YMA YPe3MEePHBIX PaspyLINTEeTbHBIX,
HETIONPAaBUMBIX, TYOMTENbHBIX WIM HEIyMaHHBIX
MOC/IEACTBUI OT €ro MCHONMb30BaHMA. JJOCTaTOYHO
BCIIOMHMITb 3BOJIIOLINIO K/TIOYEBBIX MEX/TYHAPOTHBIX
JIOTOBOPOB 10 OTPAaHNYEHMIO0 BOKWLINX B BbIOOpE
CPeACTB BefieHNA BOJHBI, IPUHATIE KOTOPBIX Clle-
JIOBAJIO 32 MOsIB/IEHNEM U anpobaiueit paspadarsl-
BaeMBIX TOCY/IaPCTBAMY BUIOB BOOPY KEHMUIL.

MexpyHapoiHble  JJOTOBOPBI,  IIOCBAILEH-
Hble CPEfICTBAM BeJEHNS BOJIHBI, BO3MOXHO YcC-
JIOBHO pa3fieNTh Ha COIVIALIEHNUSA, 3allpelialo-
IIMe VICIO/Nb30BaHMe OTHENbHBIX BUJIOB OPYXNA,

XapaKTepu3yeMbIX KaK OpyJiciie MAcco8020 YHUUMO-
HeHus', N COIMalleHNsA MO OTPAaHMYEHMIO IpMMe-
HEHUA 00bI4H020 600pYHeHUA, KOTOPOe MOXKET Ha-
HOCKUTb 4pe3MepHble MOBPEeXJeHNA WIN JeficTBIe
KOTOPBIX HOCUT Heu30ypare/nbHbIl Xapakrep”.
B naHHOM KOHTEKCTe CleflyeT OTMETUTb JIUCKYCCH-
OHHOCTb TOYKM 3PE€HMsA, YTO BCE OCTa/IbHbIE BUIbI
BOODY>KeHM, He MOfIaJiaoliye 1o, HOpMaTUBHOE
perynmMpoBaHye JJAHHBIX aKTOB, CUMTAIOTCA paspe-
LIEHHBIM K JMCIIONIb30BaHMI0 Ha none 60!, Tak, eme
B paMmKax [aarckux koHpepeHIMiI Mupa rocygpap-
CTBa-pa3paboOTUNKM MEeXJYHAPOAHBIX IOTOBOPOB
0 IpaBUIaX BeleHMs BOJHDBI OCO3HABaIM, YTO Ha
HOPMaTMBHOM YPOBHE HEBO3MOXKHO B IIOJTHOII Mepe
paspelnThb Bce BOIIPOCHI 00eCIedeHNs 3alIThI KaK
BOOPY>KEHHbIX CU/I BOIOIOLIMX CTOPOH, TaK U Ipax-
JJAHCKOTO HaceyieHus. VIMeHHO Torza 6b11a chopmy-
NMpOBaHA 3HAMEHNUTas OroBopka MapreHca, pas-
paboranHas u mpennoxerHas O.®. Maprercom
B XOfle IIeperoBOPOB B KaueCTBe CIIOHTAHHOI'O KOM-
IIPOMICCA, KOTOpas U CETOfH:A MO-IPEXHEMY CUH-
TaeTcsA BaXHBIM nonoxxkeHuem MI'TI, mosBonsgommm
BOCIIOJTHUTD IPOGENbl IIPaBOBOTO PEryINpOBaHMA
BeJleHVSl BOCHHBIX IEVICTBUII ¥ OTChUIAKOLIVIM K IIPU-
3HaHHBIM HapofaMyu OObIYasAM, IPUHIMITY TyMaH-
HOCTY ¥ Tpe6OBaHVSIM 0011[eCTBEHHOTO CO3HAHMA ™.

Kpowme Toro, B coBpemernnom MI'TI BerpaboTanst
HOPMBI, Y4UTbIBAIOIIME PasBUTHE HAYYHO-TEXHUYe-
CKOTO IIporpecca B 4YacTy pa3pabOTKM COBpeMeH-
HBIX METOJIOB U CPEfICTB BeleH):A BOJIHBI, a TaKKe
3aKpeIUIAoLIe KPUTepUM JI/ OLIEHKM IIpaBoMep-
HOCTU UX INIpMMeHeHuA. B dacTHOCTH, peyb MpeT
o ct. 36 [omomnutenbHoro mporokona I 1977 r.
(manmee — ITT I 1977 1.) «HoBble BuybI OpyXusi», co-
IJIACHO KOTOPOJI «IIPY M3Y4eHWM, pa3paboTKe, pu-
obpeTeHNM MU IPUHATUM HAa BOOPY>KeHME HOBBIX

' B nepBylo oyepefb peyb MAET O TakMX JOroBopax, Kak: KoHBeHLUA O 3anpeLieHun 3anacoB 6aKkTeprmonormyeckoro
(6ronornyeckoro) 1 TOKCMHHOTO OPYXKA U 06 UX yHUUTOXeHUM 1972 1., KOHBEHLUA O 3anpeLyeH BOEHHOTO U lo60ro
MHOTO Bpa)kAe6HOro MCcnonb3oBaHWA CPefcTB BO3LENCTBUA Ha MpupopHyto cpepy 1977 r., KoHBeHUMA O 3anpeLieHun
pa3paboTku, NPON3BOACTBA, HAKOMIEHNA 1 NMPVIMEHEHUA XMMUYECKOTO OPYXKMA 1 O ero YHUUTOXeHnn 1993 r., [lorosop
O HepacnpocTpaHeHnn AaepHoro opyua 1968 r., [loroBop o 3anpelyeHnn agepHoro opy»ua 2017 .

2 B yacTHOCTW, peyb naeT 0 KOHBEHLMM O 3anpeLyeHn NN OrpaHnYyeHUr NPYMEHEHNA KOHKPETHbIX BUAOB 06bIYHOTO
OPYXWs, KOTOpble MOTYT CYMTaTbCA HAHOCALMMU Ype3MEpHble MOBPEXAEHUA WM VMELW MK HeusbrpaTtenbHoe
perictere 1980 r. n lMpoToKonax K Hew, pernameHTUPYIOWMNX CTaTyC Ha3eMHbIX MWUH, MUH-IOBYLLEK, 3aKUraTesibHbiX
YCTPOWCTB, OCNENAIOLLEro 1a3epHOro OPYXMA 1 B3PbIBOOMACHbBIX NEPEXNTKOB BOVHbDI.

21 Tak, npodeccop JL.OJI. OnneHreilm, oTMeyas, YTO 3a UCK/IOYEHNEM CPEACTB, MPUMEHEHWE KOTOPbIX CreunanbHO
3arnpeLleHo JOroBopaMu mnm obblyasdmMm, BCe Apyrne CPefcTBa NWEHNA XKU3HW UM PaHEHUA KOMOaTaHTOB, KOTOpble
CyLIeCTBYIOT B HacTosLllee BPeMs Manm MOryT ObiTb n306peTeHbl B Oyayliem, ABNAOTCA 3aKoHHbIMU. CM.: [OnneHreinm
1949:346].

22 «OroBopka MapTeHca» npefcTaBnaeT cobon cnefyiollee nonoxeHve: «B cnyyasax, He NpesyCcCMOTPEHHbIX MPUHATBLIMM
MM/ MOCTaHOBJIEHVAMMU, HaCeNIeHME 1 BOIOIOLLME OCTAlOTCA MOA OXPaHOI0 1 AeNCTBMEM Hayall MexyHapO4HOro npasa,
MOCKOJIbKY OHV BbITEKAKOT M3 YCTaHOBMBLUMXCA MeXAY 06pa3oBaHHbIMM HapoAaMmn obblyaeB, U3 3aKOHOB YENOBEYHOCTA
1 TpeboBaHMii 06LLEeCTBEHHOrO CO3HaHUsA» [lvanenko 2022:1708-1724].
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BUJIOB OPY)XM#, CPEACTB WM METOIOB BefieHNA BO-
itHbI Bpicokas [loroBapuBatomtasica CTOpoHa JOMXK-
Ha OIpeie/INTD, HOATIAlaeT /I MX IPYMEHEeHe, IpK
HEKOTOPBIX JIM TIPU BCEX OOCTOATENbCTBAX, IHOJ
3alpelleHns, cofepxamyecs B HacrosueM [Iporo-
KOJIe VI B KaKuX-11b0 JPYTUX HOPMax MeXK/yHa-
POIHOrO IIpaBa, IpUMeHsAeMbIX K Boicokoit [lorosa-
puBaromiericsi CropoHe»™.

Takum o6pasom, m00ble co3aBaeMble B COBpe-
MEHHOM MJpe HOBeJllllie BOEHHble TEeXHOJIOTUM
VI BUZIBI BOOPY>KEHMA, AIPUOPY HAXOZATCA B paMKax
MeX/JYHapOJHO-TIPAaBOBOTO peryampoBaHus. bec-
CIIOPHO, JAHHBII Te3VC MIMeeT OTHOLIEHNE 1 K pas-
pabarbsiBaeMoMy 60Jiee 4eM CTa JBaALIaThio TOCYHap-
cTBaMy MHGOPMALMOHHOMY OPYXIi0™,

PaccMOTpuM ZOKTPUHY MeXIYHAPOTHOTO IpaBa
Y TIePCHEKTUBBI PasBUTUA MEXJYHAPOSHO-TIPABO-
BBIX OCHOB IO KBanudukanuy MHGOPMaLMOHHOTO
OPYXMA KaK OOBIYHOTO OPYXKVA VMU OPY>KUS Mac-
COBOTO YHMYTOXKEHMA.

Vngpopmayuortoe opysicue Kax opyxiue Maccoso-
20 YHUUMONEHUS

K HacTosIeMy BpeMeH! B MEKLYHAPOJHOM IIpa-
Be He BBIPA0OTAHO YHMBEPCATIBHOTO MIOHSATHUS «OPY-
K151 MaCCOBOTO YHUYTOXKeHMsD» (anee — OMY), uto
CBS3aHO C PSJIOM BOEHHO-IIOJIMTUYECKUX MPUYNH
[Cunskun 2012:13]. OnHako Ha YpOBHE JOKTPUHBI
MEXIYHapOJHOTO IpaBa YAanoch cPpopMMUpOBaTh
KPUTepUH, C IIOMOIIbI0 KOTOPBIX OpPY)KUE MOXKET
ObITh MAeHTHUIPOBaHO B KadectBe OMY (1e-
JIeBOJ KpUTEpUIl, KpUTEPUIl PpaspyLINTENIbHOCTH,
Heu30MpaTeNbHOCTY, MAacCOBOCTY, HOpaKaiollye
CBOJICTBA HOBBIX BuyoB 1 cucteM OMY u zip.) [Cu-
HakyH 2012:13; Korspos 2011: 41].

Ilo muenuto VML.U. Kornaposa, OMY Bkiroua-
eT BUJBI OPYKVA, CIIOCOOHbIE NPV OrPaHNYEHHOM
IPUBJIEYEHUM CUJI M CPEJICTB BbI3BAaTh MacCOBbIE I10-
Tepy ¥ paspylIeHNsA BIUIOTb O HeOOpaTMMBIX U3-
MeHeHNII CBOVICTB OKpy»katoleit cpenpl [Kormspos
2011:41]. TpapuumoHnHo B kadectse OMY npuHATO
paccMaTpuBath AfepHOE, XMMIYeCKoe, O1oornye-
CKOE OpYXKMe, a TaKKe CPelCcTBa BO3JENCTBUA Ha
IPUPOJHYIO CPefly B BOGHHBIX W/IU MHBIX Bpax/e0-
HBIX Lie/IAX>. B OTHOLIEHMM CYLIeCTBYIOMVX 1 TIPU-
3HaHHBIX BUIOoB OMY chopmMmpoBaHbl MeXHyHa-
POJHO-TIpaBOBble PEXUMbl HEPACIPOCTPAHEHN,
3arpeTa pa3paboTKy, IPON3BOJCTBA Y HAKOIUICHN,
HpYMeHeHMs*.

YdeHble ONYCKAIOT NOSAB/IEHNE U JPYTUX BUTIOB
OMY, 0CHOBaHHBIX Ha MHBIX IPMHLIMIAX [eICTBUA,
HeXe/V TpaJyLIOHHbIe BUJIbI, KaK, HAIlpXMep, Opy-
KIe, OCHOBAaHHOE Ha HOBBIX (PM3MYECKVX IMPMHIIN-
IaX, a TAKKe OPY>K¥e Ha OCHOBE HAHOTEXHO/IOrnn> .
Kpowme Toro, k HoBbIM BupiaMm OMY, yeit cTatyc nmoka
He HallleJl MeXJYHapOJHO-IIPaBOBONl pernaMeHTa-
LM, OTHOCAT JIy4eBOe U PAfINOIOTNYeCKOe OPYXKUE,
00bIyHBIe OOMOBI C YPAaHOBBIMU CepHeYHUKAMM
u fip. [CasonoBa 2018:62].

B npopmomkeHme UCKyccuMM O HOBBIX BMJAX
OMY cnegyeT OTMETUTb HAay4HbIl OAXOf, cdop-
MUPOBAHHBIN B 3allaJiHON NOKTPUHE MEXIYHAPO-
HOTO IIpaBa, O BO3MOXXHOCTM KJIACCHPMKALUK TI0
KpaliHell Mepe HEeKOTOPBbIX PasHOBMIHOCTEN MH-
¢dopmanmonHoro opyxua® kak OMY, B yacTHOCTH,
TeX ero BUJOB, KOTOpble HAIlPAB/I€Hbl Ha KPYIIHO-
MaciuitabHoe (dusmyeckoe) yHMYTOXeHMe TH060I
MHPPACTPYKTYPBI, HAIPUMEp, IIyTeM BO3JE/CTBIA
Ha KPUTUMYECKYI0 MHPPACTPYKTYpy TOCYAAPCTB
[Hatch 2018; Kumar 2013; Kudlackova 2020; Lee

3 [lononHUTeNbHbIN MPOTOKON K MeHeBCKMM KOHBeHUMAM oT 12 aBrycta 1949 r, Kacalowminca 3aluTtbl XepTs
MeXAYHapOAHbIX BOOPYXEHHbIX KOHGNNKTOB, OT 8 mtoHA 1977 r. (Mpotokon 1). — HI1M fapasm. URL: https://base.garant.
ru/2540377/ (gata obpaweHms: 12.10.2024).

24 TeHwTab coobwmn, uto 6onee 120 cTpaH pa3pabaTbiBaloT MHPOPMaLMOHHOe opy:xue. — Cemegoe uzdaHue PYIA Hogocmu.
URL: https://ria.ru/20240207/oruzhie-1925887168.html (nata o6palyeHuna: 12.10.2024 r.).

% B coctaB OMY Takxe BxoguT obOpyAoBaHMe, cCpefcTBa [AOCTaBKW, 6Goenpunacbl M YCTPOWCTBA, CheyuanbHO
npegHasHayeHHble ana npueeneHna B genctame OMY nnm AanaLwmeca nx HeOTbeMIEMON YacTbio.

% Cm.: KoHBeHUMA O 3anpeleHnn 3anacoB H6akTeprmonornyeckoro (61Monornyeckoro) U TOKCUHHOFO OPYXUA 1 06 nx
yHUUTOXeHUM 1972 r.; KoHBeHLMA 0 3anpeLleH BOEHHOO 1y nto6oro MHOro BpaxaebHoro ncnosnb3oBaHUA CpeacTs
BO3[ENCTBMA Ha npupoaHyio cpepy 1977 r.; KoHBeHUuA O 3anpelleHun pa3paboTku, MPOU3BOACTBA, HaKOMIeHWA
1 NPUMEHEHMNA XMMNYECKOTO OPYXNA N O ero yHnuToxkeHumn 1993 r.; [loroBop 0 HepacnpoCTpaHEHUN AREPHOIO OPY»KNA
1968 r.; [loroBop 0 3anpeLyeHnmn agepHoro opyxma 2017 r.

2 Opyme Ha HOBbIX GU3nyeckmx npuHuymnax. — BoeHHas sHumnknoneausa. C.b. MisaHoB. M.: BoeHHoe n3patenbctso, 2002.
T.6.C. 158.

% Bonpocy knaccudukauuii, BUOB 1 TNOB MHGOPMALIMOHHOIO OPYXKMA MOCBALLEHO 3HaUMTENIbHOE KONMYecTBO paboT
cneumanucToB B o6nact BoeHHoro aena. Cm., Hanp.: [MakapeHko 2016; LLiexosuoB, Kynewos 2012; Kumar 2013].
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2024]. Vimerorcs oTHenbHbIe Hay4HbIe pa3paboTKy,
B KOTOPBIX IIPOBOAMTCA CPaBHUTEIbHO-IIPABOBOI
aHaM3 AJEPHOrO OPYXUA U MHQOPMAILVIOHHOTO
OPYXXNf, Pe3y/lIbTaThl KOTOPOTO II03BOIVIM aBTO-
Py HIPM3HATh UX CXOXKECTb IIO PAAY paspyLIAOMINX
kputepues [Krepinevich 2012].

Cpenyt cepbe3HBIX OIACHOCTEl, Yyrpo3 ¥ Iyomu-
Te/IbHBIX TTOC/IE[CTBIIA, CBA3aHHBIX C IPYIMEHEHNEM
MHGPOPMALMOHHOTO OpYXMA, HO3BOJIAIINX Yde-
HBIM paccMarpuBaTh ero kKak OMY, ompepeneHbt
CTIelyIOLIVe: HeIPeiCKa3yeMOCTh BO3JEIICTBYA Ha
CUCTEMBI 1 CeTH, KOTOPble He CUMTAITCA LielAMY;
aTaka CCTeM IIPUHUMAIOLIEll CTPaHBI IO IPUHINITY
«3¢dekra OyMepaHrar, BK/II0Yast IPAKIAHCKYIO UH-
bpacTpyKTypy, HEOOXOAMMYIO Ui BBDKMBaHMA®;
HETIPOrHO3VpyeMble U He3allIeHHbIe BO3MOXHO-
CTM 0OpaTHOTO IPOEKTHPOBAHMA MCXOFHOTO KOJja
CO CTOPOHBI 3/I0YMBIIICHHMKOB, BK/IIOYas Teppo-
pUCTUYeCKMe OpPraHM3alMY, 4TO IIPUBELET K He-
KOHTPO/IMPYEMBIM IIpoLieccaM pa3paboTKy U pac-
IPOCTPaHEeHVsI HOBBIX KMOepyrpos, KoTopble OyzeT
TPYAHO YCTPaHUTD; CIOKHOCTU C YCTaHOBJIEHUEM
VICTOYHVKA IIpAMOro KubepHaIafieHus, 4TO II0-
3BOJIAET MCIOb30BaTh NHGOPMALMIOHHOE OpYyXIe
«IIOJ} IPUKPBITVEM»; TATEHTHOCTD TIpOljecca paspa-
00TKM U 9TaIa BHeApeHs MHGOPMALMOHHOTO OpY-
kus [Kumar 2013].

OpHaKo OT/e/IbHBIE YUeHble BO3PAXAIOT IPOTUB
KaTeropypoBaHyA MHPOPMALMOHHOTO OPYXX1A KaK
OMY Ha TOM OCHOBaHMIH, YTO OHO He MOXKeT Hallps-
MYI0 PaHUTb WY yOMBATh JIIOfiell, pa3pyiuarh 00b-
eKTBI TaK >Ke, KaK TPafILIIOHHbIe BUMBI OPYXN,
ABHO He COOTBETCTBYET IOPUAVYECKIM U TeXHUYe-
cknm onpepenensim OMY, moatomy craryc nuudop-
MalMOHHOTO opyXxuA Kak OMY cepbesHo Ipeyse-
nuaen [Carr 2013: 34-37].

BbIsbiBaeT psf BOIPOCOB MHEHME 39KCIIEPTOB
IleHTpa IO M3Y4eHMIO OPYXKVA MAaCCOBOIO IIOpa-
xeHnsa HaiyoHanbHOro yHmBepcurera 06OpPOHBI
CIIA, oTmeyamuMx, 9YTO B OyAylleM HOTeHIA
Kubepopyxus u MacmrabHoil kmbeparaku Oy-
leT CpPaBHUM C yrposamu orT npumeHeHusa OMY.

OpHako Ha gaHHBIL MoMeHT mad CoemMHEeHHBIX
[IITaToB 6BITIO 6Bl HEYMECTHBIM ¥, BO3MOXKHO, He-
BBITOJHBIM IPUMEHATb K KNOEPOPYXUI0 KBaju-
¢ukammio kak OMY, nOCKONIbKY QYHKIMOHUPYIOT
OIpefie/IeHHbIe MEeXXIYHAaPOIHO-IIPAaBOBbIE PEXIMBI
HepacIpoCTPaHeHNA U KOHTPOJIA 3a TaKMMM BUJA-
M BOOPY>KEHMII, a IPM3HaHMe 3a K1Oepopyxuem
craryca OMY npusefieT K IPYMEHEHUIO 3TUX IIO-
TIO>KeHMIT. B CBA3M C STUM 9KCIIEPTHI OTMEYAIOT, YTO
noka CIHIA He mpuimIM K OfHO3HAYHOMY BBIBOLY,
XOTAT /I OHM VHMIMMPOBATh Pa3paboTKy MeXy-
HapOJJHOTO PEeXJMa, OIPAaHMYMBAIOIIETO BOCHHBII
HOTEHIMAT KNOEepIpPOCTPAHCTBA, VI MaKCHMaJlb-
HO JCIIOJIb30BaTh PeCYpPChl CBOUX KMOEpPBO3MOXK-
HOCTel1, B KOTOPBIX OHM SABJIAIOTCSA IPU3HAHHBIM
MUPOBBIM JIMJIEPOM, HET HUKAKVUX IIPEMMYLIECTB
B TOM, 4YTOOBI paccCMaTpuBaTb KubOepopyxiue Kak
OMY [The Future of Weapons ... 2014:7]. B cryyae
HepCIeKTUBHOTO IPU3HAHNA 32 MHOPMALVIOHHBIM
opyxxuem craryca OMY ydeHble IpeflaraioT Bbl-
paboTaTh KOHLEHLNIO OTBETHOTO AfIEPHOIO yAapa
B OTHOLIIEHNY MCTOYHMKA Kubeparak [The Future of
Weapons... 2014:42].

[TapannenpHo ¢ pa3paboOTKONl B 3apybOexHOI
JIOKTPYHE BOIpoca KBanupukanyy nHpopMaioH-
Horo opyxusA kak OMY BbIpabaTbiBaeTCsA KOHIEII-
VA NPM3HAHMA 32 VH(POPMAIVOHHBIM OpPYXUeM
HOBOIl KAaTeTOPMU — OPYHUA MACCOB020 PA3pyuie-
Hus (nopajxenus), 9TO CIeyeT CYUTaTb HOBATOP-
cknMm [Arquilla 2021; Clarke, Knake 2011; fInepHoe
opyxue 2013:57]*. O6umit KOHL|ENT 3aK/I04aeTCs
B TOM, 4TO B oTmune oT OMY TaKoit T opyxus
OymeT Hale/lleH MMEHHO Ha OJHOMOMEHTHBIE, CTH-
XUIHBIE ¥ MAacLITaOHble pa3pylLIeHNs MHPPACTPYK-
TYPBI TOCYZIaPCTB.

Vngopmayuortoe opysxue kax 00biuHOe OpyHUe
Ilo cnpasepgmBomy 3amevanuto VL.V Kotma-
pOBa, B ME&XXIYHapOJHOM 00IeM ¥ TYMaHUTapHOM
IpaBe He COACP>KUTCSA OIpefie/ieH A «0ObIYHOe Opy-
xue» [Kornsapos 2011:39]. B pasubix /mreparyp-
HBIX VICTOYHMKAX K HEMY OTHOCAT TPajIVIOHHbIE

» B nocnepHem (wectom) poknage o MITI n npobnemax COBPEMEHHbIX BOOPYXEHHbIX KOHGIUKTOB, NOATOTOBIEHHOM
B 2024 r. MKKK gna MexayHapopaHoi KoHdepeHummn KpacHoro Kpecta u KpacHoro MonymecsAua, ¢ 03a604eHHOCTbIO
OoTMeueHa rybuTesibHaA TEHAEHUMA WCMONb30BaHNA BO BPEMA BOOPYXKEHHbIX KOHGIUKTOB rOCyAapCTBEHHbIMU
1 HEroCcylapCTBEHHBIMY CybbeKTamMm Knbeponepauuii AnsA BbIBeeHUA 13 CTPOA FPaKAAaHCKON MHPPACTPYKTYpbl U CUCTEM,
0COBEHHO rpaxaHCKNX rocyapCTBEHHDBIX CIyX0, Uiy AnA HapyLWeHNA NpefoCTaBNeHNA OCHOBHbIX ycnyr. CM. nogpo6Hee:
Doknag MKKK 3a 2024 r. o MIT] n npo6nemax coBpeMeHHbIX BOOPY»KeHHbIX KOHGNMKTOB. — OpuyuaneHeiti catim MKKK. URL:
https://www.icrc.org/en/report/2024-icrc-report-ihl-challenges (gata o6patieHus: 22.10.2024).

%0 Arquilla 2021; Clarke, Knake 2011; finepHoe opy»ue 2013:57.
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10.B. MNy3bipeBa

BUJBI OpyXus, 60eBoe IpMMEHeHNe KOTOPBIX He
IPMBOAYT HENOCPEACTBEHHO K MaCCOBBIM IIOTEPAM
U paspyieHusM’’.

JelicTByomme MOMOKEHUA MEXIYHAPOLHBIX
JIOTOBOPOB He 3allpelaloT TOCyJapCcTBaM BIafieTh
Y VCIIO/Nb30BaTh OOBIYHBIE BOOpPY)XKeHMsA. VIMeHHO
HI03TOMY, KOTZIa pedb uzieT 00 0OBIYHBIX BOOPYXKe-
HJAX, TEPMUHBI «KOHTPOJIb HAJ BOOPY>KEHMAMMI»
U «OTpaHNYeHUe BOOPY)KEHWil» dallle MCIO/Ib3Y-
I0TCsI, 4eM «pasopyskeHue»*2. OfHaKO IpMMeHeHNe
HEKOTOPBIX BUJIOB OOBIYHOTO OPYXKMsA MOTYT BBI-
3pIBaTh 03a00YEHHOCTb /MMOO 1M3-3a Crocoba ux
VICTIONb30BaHMA, MO0 13-3a VIX KOHCTPYKLUM, YTO
upet Bpaspes ¢ npuHuunamy MITL

B oreyecTBEHHOJ [JOKTPMHE MEXIYHApOLHOIO
IpaBa IepBbIM KOMIUIEKCHBIM VICC/IEJOBAHMEM IIPO-
671eM 3ampeleHna VIV OTPaHIYeHNs IPYMeHeHNA
00BIYHOTO OPYXMs sIBUIACh MOHOTrpadus npodec-
copa VLI binenko «O6bpI9HOE OpyXie 1 MeX/Y-
HapofiHOe IIPaBO», B KOTOPOIf aBTOP He TONIBKO BbLA-
BUJI, YTO IIPMMeHeHe 0OBIYHOTO OPYXMs OOMBIION
PaspyLIMTEIbHOM CUIbl B IIMPOKMX Macmrabax
MOXET IIPUBECTY K MAacCOBBIM JKePTBAaM Cpeiu Ha-
CeTIeHNSA I OTPOMHBIM Pa3pyLIEHVAM, CPAaBHUMBIM
C TIpUMEHEHMEeM CpefCTB MacCOBOTO YHMYTOXKe-
HJA, HO U pa3paboTan MeXAYHapOZHO-IIPaBOBbIE
KPUTEpUM 3alpellieHys WIM OTPaHMYeHMA IIpU-
MEHEHMsA OTJENbHBIX BUIOB OOBIYHOTO OPYXKMNA
[Brmenko 1984].

Cospemennoe MITI 3amperaer mam orpaHu-
4yBaeT MPJMEHEHVe OIpeJe/IeHHBIX BUJIOB OOBIY-
HBIX BOODPY>KEHMII, YTOOBI 3aIUTUTD IPAKJAHCKOE
HaceJIeHVe OT HeM30MpaTelbHOTO NEeNCTBUA U U3-
0aBUTh KOMOATaHTOB OT W3IMIIHUX CTpPajaHuil.
OpHMM M3 OCHOBHBIX IPaBOBBIX aKTOB B 3TONl 00-
nacTu sABAeTcss KOHBeHINMA O 3ampelieHVM WK
OTPaHMYEHMV IIPYMEHEHUSA KOHKPETHBIX BUJOB
OOBIYHOTO OpYXMsA, KOTOpbIE MOTYT CUYMTATb-
CA HAHOCAIIVMM 4Ype3MepHble MOBPEXJEHNA WM

uMemuMK HensbupatenbHoe peiictBre 1980 T.
(n3BectHas Kak KOHBEHIVISI O «HETYMaHHOM» OpY-
xny, panee - KHO), nomnonHeHHas mpoTokonmamy,
peraMeHTUPYIOIMMM 3aIlpeT MIN OTPaHNYeHNs Ha
IpUMeHeHMe Ha3eMHBIX MIH, MYH-/IOBYILEK, 3a>KN-
raTeJIbHbIX YCTPOJICTB, OC/IEIUIAIOLIET0 /1a3ePHOrO
OPY>KVsI ¥ B3PBIBOOIIACHBIX IIEPEXKUTKOB BOJTHBI .

YunrbiBas, 4to MHGOPMALMOHHOE OpYXue
He o0/mafjaeT IOPUANYECKN-TIPUSHAHHBIM CTaTyCOM
OMY, monycTuMo paccMOTpeHMe IOAXONOB K €ro
KBa/uKaLum Kak K 00bIYHOMY OPYXKIIO, TIOTI0XKe-
HJie KOTOPOTO BIIOJIHE YPETyINPOBAHO BbIPAOOTaH-
HBIMM MEXJYHAPOIHBIMYU OOBIYHBIMY VI JJOTOBOP-
HBIMJ HOPMaMM.

Kak crpaBeinBO OTMeYeHO B OJHOM U3 pabo-
unx gokymeHToB MKKK no nroram mecroit 0630p-
Hoit KoHpepenuuyu no KHO 2021 r., HoBoe opyxue,
CPECTBA M METOMbl BENEHNUA BOEHHDIX [EVCTBUIA,
OCHOBAaHHbIE HA BOEHHOM IIPMMEHEHNUY HOBBIX Ha-
YYHBIX ¥ TEXHIYECKUX Pa3pabOTOK, BIIOJIHE TIOfiMIA-
atoT 1of; mmpokyio cdepy npumenerns KHO 1980
r.** Tak, B 4aCTHOCTH, 9/1eMeHTBI MHOPMALMOHHOTO
OPY>KIs, €r0 TeXHMYeCKUe KOMIIOHEHTBI, XapaKTe-
PUCTUKY ¥ OCOOEHHOCTH, a TAaK)Xe JICIIO/Mb30BaHMe
TaKIX CPECTB B XOJ¢ BOEHHBIX JIe/ICTBUII JOIDKHBI
COOTBETCTBOBATb 3aKPEIUIEHHBIM (B YaCTHOCTH,
B npeam6byre KHO) mprHumnam 3amurtel rpax-
TAHCKOT'O HaceleHNsA OT BOEHHBIX JIeICTBUI, HEHa-
HeCeHVs Ype3MepHbIX NOBPEeX/EHNUIT (B TOM 4ucIe
JIO/ITOBPEMEHHOT0 1 Cepbe3HOTro yiiepba Ipupos-
HOIl cpefie), a TaKKe HENPUYMHEHMA V3MIIHUX
CTpajaHuiL.

Kpome Toro, He TepAwOT CBOEil aKTyalbHOCTU
U 3HauuMocTu BblpaboranHele B MITI momoxe-
HJIA 110 OlleHKe 3aKOHHOCTY HOBBIX BUJIOB OPY>KI,
3akperieHHble B cT. 36 AII I 1977 . A B cnyvasx,
€C/lU TO WM MHOE IOCYHAapCTBO He CBA3AHO TaKO-
BBIMU 0043aTe/NbCTBAMU, TO, II0 MHEHMIO JKCIIep-
toB MKKK, Tpe6oBaHMe NpOBOAUTH IIPaBOBYIO

31 [laHHOE Oopy»KMe LUIMPOKO MCMONb3yeTca B YCNIOBUAX KOHGIUKTOB U OXBATbIBAOT LUMPOKUIA CNEKTP 60eBO TEXHUKN,
BK/oYasa 60eBble TaHKM, 60eBble OPOHMPOBaHHbIE MALUUHbI, KPYMHOKannbepHble apTuiieprinckme cuctembl, 60eBble
camorneTbl 1 6ecnuoTHble 6oeBble NeTaTeNbHble annapaTbl, 60eBble BepTONeTbl, BOEHHbIE KOPabn, pakeTbl N paKkeTHble
NMyCKOBble YCTAHOBKM, Ha3eMHble MUHbI, KacCeTHble 6Goenpunacbl, CTPeNKOBOE OpYXMe, OCBETUTESIbHOE Opy»Kue
1 6oenpunacoil.

32 Pazopy»eHue. [MobanbHble BOMPOChI NOBeCTKN AHsA. — OguyuaneHbil calim OOH. URL: https://www.un.org/ru/global-
issues/disarmament (gaTta obpalyeHus: 22.10.2024).

33 KoHBeHUMA 0 «HeryMmaHHOM» opyxun — OpuyuaneHeit catiim MU/ Poccuu. URL: https://www.mid.ru/ru/foreign_policy/
international_safety/disarmament/obychnye_vooruzheniya/1413307/ (naTa obpatieHus: 27.10.2024).

3 MHeHMA 1 pekomeHZauuv AfiA WecToli 0630pHON KOHdepeHUMn no KOHBEHUMM O HeryMaHHOM opyxuu Pabounii
OOKYMEHT, NpeAcTaBneHHbIn MexayHapoaHbiM Komutetom KpacHoro Kpecta 8 HoAabpsa 2021 r. — OguyuaneHeit calim
MKKK.  URL:  https://www.icrc.org/sites/default/files/document_new/file_list/recommendations_ccw_revconf_rus.pdf
(nata obpalyeHus: 27.10.2024).
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9KCIIEPTM3Y HOBBIX BUJIOB OPY>KMSA TaKXKe BBbITEKa-
eT u3 obs3arenbcTBa cobmonaTh HopMbl MITI.
B moboM crmydae rocymapcTBa 3aMHTEpPECOBAHBI
B OLICHKE 3aKOHHOCT) HOBBIX BUJIOB OPY>KUS, 4TO-
OBl YOEIUTDHCS, YTO UX BOOPY>KEHHbIE CVJIbI MOTYT
BECTU BOEHHBIE Ie/ICTBNA B COOTBETCTBIY C IIPYHA-
TBHIMU M@XJJYHapOIHbIMHU obsi3atenbcTBamu [[layct
2002:845-847].

[lna  moBbimeHVss 3QQeKTUBHOCTY  OL|EHKM,
¢ touku 3speHna MITI, rymaHUTapHBIX IOCIENCTBUIA
Pa3pabOTKM HOBBIX TEXHOJIOTMIA C Le/IIMI BOCHHO-
rO JCIOJb30BAaHUA U JaJIbHENIIero IpUMeHeHNA
Ha npakTuke B HacTosmee Bpema MKKK sanuma-
eTcs IepecMOTpOM ¥ OOHOBIeHMeM PyKoBonCTBa
0 IPOBEPKe COOTBETCTBUA HOPMaM IIpaBa HOBBIX
BUJIOB OPYXXIsA, CPEICTB U METOJIOB BefIeHsA BOVHbI
(Meppy! 110 MMIIEMEHTALMY CT. 36 JlOTIONMHUTENBHO-
ro ipotokona I 1977 r.) 2006 .

Hecmorps Ha TO 4TO MH(POpPMALMOHHbBIE TEXHO-
noruy, NHGOPMAIMOHHOE OPYXKIe U VIHbIE CBS3aH-
HbIe C HUM CPeCTBA He IOAIAAI0T MOJ, TPajUIIU-
OHHYIO KaTeTopMI0 «Opy»XMs», mop arupoit SIPRI
OBUIV ITPOBeJIeHbl KOMIUIEKCHbIE ¥ HOBATOPCKIE VC-
C/Ie[IOBAHA O IIPUMEHEHNN B aIallTALVIOHHON op-
Me ttonoxkeHuit cT. 36 III1 I 1977 1. K HOBBIM BufaM
OPYX1, HOSBJIEHVE KOTOPBIX CBA3aHO C Pa3BUTHEM
TEXHOJIOTMII, a MMEHHO: KUOepopYKus, BOOpYXKe-
HMA C UCKYCCTBEHHBIM MHTE/UIEKTOM 1 POOOTOTEX-
Huku [Boulanin 2013]. B uccnenoBannusax otMedeHo,
4TO HECMOTPs Ha TO, YTO STU TPYU 0OMACTU TEXHO-
JIOTYIT HAXOJATCA HAa Pa3HBIX CTAAMAX PasBUTHA (OT
3penbiX 0 Bce elje GOPMUPYIOLIMXCA Y KCIIepH-
MEHTaJIbHBIX), 0€CCIIOPHO, OHM OKaXKYT 3HAYMTENb-
HOe BJIMsIHVE Ha Oyayliee BOCHHBIX HEJICTBUIA, HO-
CKOJIBKY CIIOCOOHBI KOPEHHBIM 00pa3oM M3MeHUTb
CIIOCOOBI TIPUMEHEHNA CUIbL VM TIPUHATHA BaXKHBIX
pemenwit Ha mone 6oA. Kpome Toro, HecMoTps
Ha TeXHMYeCKMe ¥ SKCIUTyaTal[IOHHbIE pas/Indns,
BOEHHOE ITIPMMeHeHMe TUX 00/1acTeil TeXHOMOTHI

COIIPSDKEHO C aHAJIOTMYHBIMU TPYZHOCTAMIU B TOM,
4TO KacaeTcs oleHKu cormacHo cT. 36 JII 1 1977 r.
BmecTe ¢ TeM, KaK OTMEYAIOT 9KCIIEPTbI, IIPOBECTH
TaKYI0 OLIEHKY BCe »Keé BO3MOXKHO.

CBoeoOpasHoOil IOAJEePXKKOl JAaHHOTO Te3uca
BpIcTymaeT npasuao 110 TaymHHCKOrO pyKoBOf-
cTBa 2.0, 3aKpeIUIAILIEro, YT0 TOCYJapCTBaM Clefy-
€T IIPOBOAUTD IOPUANYECKYIO SKCIIePTHU3Y «Kubepc-
PENCTB BefeHN BOJHBI», M MHOIME TOCYHAapCcTBa
yXXe TIOCIefoBamu SToMy npumepy (ABcrpamms,
Bpaswmns, lepmanns, Kanapa, llserys u ap.)*.

Takum 06pasom, B TeOpUM M MPAKTUKE MEX[Y-
HapOJHOrO IpaBa CHOPMMPOBANOCH €NVHOE II0-
HYMaHMe, 4TO HeCMOTPs Ha OTCYTCTBME TOYHOIO
onpepeneHns «MHGOPMALIOHHOTO OpYXus» (B 3a-
PYOEXHBIX MCTOYHMKAX «KUOEPOPYXMs»), Bce KU-
OepMHCTPYMEHTBI, CIIOCOOHBIE «COBEPLIATh ATAKU»
B monnManuy MITI (t. e. peamn30oBbIBaTh aKThl Ha-
CUIMA B OTHOLIGHUM NIPOTMBHUKA, Oy/ib TO B IIPO-
Iiecce HamajeHUM Wi 0OOpPOHbI), CIefyeT paccMa-
TpUBATh KaK OpY>Kie, IOoAIIaflatolee oy feficTBIe
IIPAaBOBOTO IMIPEAINICAHNUSA, B COOTBETCTBUM C KOTO-
peiMm MI'TI npuMeHsieTcs Ko «BceM popMaM BefieHMs
BOJIHBI ¥ KO BCEM BMJAM OPY>XMdA, KaK IIPOLIJIOro,
TaK M HaCTOsLIero 1 6yAyiero»”, a Takxe mof, fieii-
ctBuA cT. 36 JI1 I 1977 1. Kak oT™MeyaroT sKCIepTsl,
3TO BaXKHbIe (OpMUpYeMble KOHILENINN HAIIALHO
OTPaXKaIOT, KaK IIOJ, BO3JeIICTBMEM TeXHONOrnye-
CKOTO IIpOrpecca pacIIMpsieTcs 3HayeHNe OT[ellb-
HbIX nonoxxeHuit MI'Tl B yacTy npuMeHeHus K BO-
OPY’KeHHBIM CTOJIKHOBEHMAM B MH(POPMALMOHHOM
npocTpanctBe®. Takas 9BOIONNA JO/DKHA TIPOLOTI-
JKaTbCsA C Y4ETOM PasBUTHA M IOSABJIEHUA HOBBIX
TEXHOJIOTMI1, KOTOPbIE CYIleCTBEHHBIM 00pa3oM Me-
HSAIOT CII0COOBI BefleHMs 60eBBIX JeiICTBMUIA.

Kak mpepcraBnsercs, nepcrneKTUBbl CaMOCTOS-
TEIbHOTO 0(OPM/ICHN MEXIYHAPOLHO-IIPaBOBOTO
craryca MH(OPMALVOHHOIO OPY)XMS Ha JaHHBI
MOMEHT HeOJHO3HauHbl. IIpemiokeHnsa y4deHbIX

Moscow Journal of International Law - 4 - 2024

% International humanitarian law and the challenges of contemporary armed conflicts. Recommitting to protection in
armed conflict on the 70th anniversary of the Geneva Conventions. Report. 33rd International conference of the Red Cross
and Red Crescent Geneva, Switzerland 9-12 December 2019. - International Committee of the Red Cross. URL: https://rcrc-
conference.org/app/uploads/2019/10/33IC-IHL-Challenges-report_EN.pdf (accessed date: 27.10.2024).

% Legal review of cyber weapons, means and methods of warfare. - Cyber Law Toolkit. URL: https://cyberlaw.ccdcoe.
org/wiki/Legal_review_of_cyber_weapons,_means_and_methods_of_warfare#National_positions  (accessed  date:
27.10.2024).

37" Advisory Opinion of 8 July 1996. Legality of the Threat or Use of Nuclear Weapons. — International Court of Justice. URL:
https://www.icj-cij.org/sites/default/files/case-related/93/093-19960708-ADV-01-00-EN.pdf (accessed date: 24.10.204).

3 Klonowska K. Shifting the narrative: not weapons, but technologies of warfare. - Humanitarian Law & Policy. URL: https://
blogs.icrc.org/law-and-policy/2022/01/20/weapons-technologies-warfare/ (accessed date: 27.10.2024); MexxgyHapoaHoe
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MKKK, 2020. 32 c.

157



TEATP BOEHHbIX JENCTBUIA 1 MEXXOYHAPOHOE MPABO

10.B. MNy3bipeBa

0 paspaborke HoBoro mporokona k KHO 1980 r.,
KOTOPBI/ YCTAaHOBUT OTPaHNYEHNA Ha IIpUMEHeHue
unpopmanmonnoro opyxus, VIKT-cpencTs s Be-
IeHNUA BOEHHDBIX NENCTBUI, a TaKXe yperymmpyer
BOIIPOCHI pa3pabOTKM ¥ MCIOIb30BaHNs KubepHa-
CTYyIIaTe/IbHBIX TOTEHIIMAJIOB, HEe IMPeACTABIAITCA
00BeKTUBHO HEOOXOAVMBIMIU VI PeanbHO peannsy-
embIMU. [Io MHEHMIO POCCUIICKMX IIpeJCTaBUTENEN
npu OOH, K paccMOTpeHNI0 HOBBIX TeM B pPaMKax
KHO cnegyer noaxoanTb B3BelleHHO, COATAHCUPO-
BAHHO, YYMTHIBasA T'yMaHMTApHbIE 03a00YEHHOCTU
U 3aKOHHble OOOpOHHbBIE MHTEpPEeChl TOCYHAPCTB.
Takoit mopxop mpuo6peraer 0co6yI0 aKTyanTbHOCTD
B CBeTe aKTVBHBIX IIONBITOK PAJjA CTPAH U MpefCcTa-
BUTeNEl I'PaXHAHCKOTO OOIecTBa areIMpoBaTh
K TYMaHWUTApHOII COCTaBJIAIOIIEN B KayecTBe abco-
JMIIOTHOTO ¥ €AMHCTBEHHO YCTIOBMA N/A BBeJeHMA
OTPaHNYNTETbHO-3aTIPETUTENbHBIX PEXVMOB B OT-
HOILIEHV) KOHKPETHBIX BUIOB OOBIYHBIX BOOPY-
XeHmir”. VIMeroleecss MeX/yHapOZHO-IIPaBOBbIE
OCHOBBI /ISl BefleHNsA BOGHHBIX AeVCTBMII (B YacTu
«paBa Taarm» n «npasa YKeHeBbl») ABIAOTCA J0-
CTaTOYHBIM I TOTO, YTOObI HUBEMMPOBATDH I'yMa-
HMTAapHbIE PUCKY B KOHTEKCTE MCIOIb30BaHNUA HO-
BbIX BUJJOB BOOPY KEHNIA.

B paMKax pasBUTIA BOIIPOCA 110 PETYINPOBAHNIO
BoeHHoro ucnonb3oBanus VIKT u nndopmaron-
HOTO NIPOCTPAHCTBA, BK/IIOYAsA METO/IBI 1 CPEfiCTBa
BeJleHIA BOJHBI, PAJ| yYEHBIX IIpeflaraeT 3aKiio-
YUTh COIIAIIEHNA O KOHTPOJIe HajJ MH(OPMAIVOH-
HbIMU BoopykeHusmu [Cebeknn 2021; [IpiieBckmi,
3anuBaxus, Komos, Koporkos, Ilerpynmn 2014;
Reinhold, Pleil, Reuter 2023; Ruhmann 2015], 4uro
Ha JJaHHOM 3Talle TAaK)Ke BhI3bIBAET JVICKYCCUIO BBU-
Iy pAfa CIOKHOCTel MPAKTUYECKOTO ¥ MOMUTIYe-
CKOTO XapaKTepa.

Kaxk mpepcrapAercs, cTaBUTh Ha MOBECTKY [HA
BOIIPOC O HeOOXOAMMOCTU pa3paboTKu 00s13aTenn-
HbIX CAMOCTOATETbHBIX MEKIYHAP O/ HbIX IOTIOKEHNI
TI0 M3y4YaeMoii Ipo6IeMaTiKe HeCKOIbKO HeCBOeBpe-
MeHHO, y4uTbIBas, uTo B cdepe VIKT u nupopmanm-
OHHOTO TIPOCTPAHCTBA BCe ellle MAYT MCCIefOBaHMA,
U JaHHAsA TeMa IepCHeKTUBHO pasBMBaeTCA. BHOBDb
BEpPHYTbCA K JAHHOMY BOIIPOCY BO3MOXXHO IOCTIE
JIOCTYDKEHMSA MaKCUMA/IbHOTO YHMBEPCA/TbHOTO KOH-
CEHCyca 3KCIEPTHBIM COOOIIECTBOM, BK/IIOYAIOLIM
YYeHbIX, JOPYICTOB, NH)KEHEPOB, TeXHIKOB, BOEHHBIX
CIIEIMaNCTOB, B OTHOLIEHNY KTIOYeBbIX KaTeropuii

u onpenenenuit B chepe MIDB n umeronyxcs B Heit
BOEHHO-TIONMTUYECKNUX yIpo3. B cBA3M ¢ 3TUM rocy-
flapcTBaM C/IeflyeT anelIMpoBaTh K JIelCTBYIOLINM
npyHUunaM u Hopmam MI'TI, sakpernneHHbIM B KITIo-
4eBbIX 7IoroBopax — JKeHeBCKMX KOHBEHIMAX O 3a-
LIMTE >KEPTB BOJHBI 1949 1. 1 [IONOMHNUTENbHBIX IIPO-
TOKO/MAX K HUM 1977 L., 1 onpefenaommum 6a30Bble
IIpaBI/Ia BEIEHNA BOEHHBIX [eVICTBUIL B PaMKax JI0-
60ro Tearpa BOJHBI U C y9€TOM IIPUMEHEHN TI000T0
BUJI]a COBPEMEHHOT'O OPYXKMA.

Takum 06pa3om, B COBpeMEHHOM Mype TOCyfiap-
CTBaM, Y4YEHBIM, SKCIIepTaM HeoOXOAMMO He TONb-
KO IPMHMMATb BO BHMMaHMe TOT (aKT, 4YTO HOBbIE
JOCTYDKEHMSA HAYKM M TeXHUKY HeM30eXHO Iepe-
XOZAT B BOEHHDIII CEKTOP, HO 1 OII€PaTMBHO BbIpa-
0aTbIBaTh IIPOTPECCBHbIE KOHIIEINY, PACIINPATD
TOJIKOBAaHME CYIIECTBYIOIMX HOPM U CTPEMUTHCA
K aJalTalluy [O/I0KEHNIT MEXIYHapOJHOro IIpaBa
B 4aCTY OTPAHIYEHIIS BOIOIOIIVX B BHIOOPE METOIOB
U CPEeJICTB BefIeHN, 3aIUThl )KePTB BOJHBI Y IpaXK-
IAHCKNMX 0O'bEKTOB, 11 B II€JIOM IIPUHLVIIOB ¥ HOPM
MITI x HoBejimuM cepaM OTHOIIEHWIT, BKTIOYAs
uHpopManmoHHOoe IpocTpancTBo 1 chepy VIKT.

IIpoBefeHHOE MCCIEOBaHME IO3BOMMIO 060-
CHOBaTb aBTOPCKYIO THUIIOT€3Y O BO3MOXXHOCTU
KBaMuKanuy MHPOPMALVIOHHOTO OPYXUs Kak
CpefcTBa BelleHMsA BOVHBI U IIPU3HAHMA 32 HUM
B IIEpPCIEKTMBE CTaTyca «OOBIYHOTO OPYXKVI».
PernameHraiys BorpocoB pa3paboTKM U MCIIONb30-
BaHMA JAHHOTO BUJA OPYXXMsA HOJIANaeT MOof Jeli-
cTByIoLye npuHuunel 1 Hopmbl MITI nocpencreom
oIIpefie/ieHHON afanTauym. Kpome Toro, yunToisasi,
4yto MHQpOpMAINOHHAsA IpobIeMaTNKa BOEHHBIX
CTOJIKHOBEHMII TOCYAapPCTB TECHO CBsA3aHa CO cde-
poit MIDB, BbipaboTKa HOrOBOPEHHOCTEN MEXIY
rOCyflapCTBaMyl O IIPEfOTBPAIeHNN MHIVJEHTOB
B MH(OPMALIOHHOM IIPOCTPAHCTBE I O HEHa-
nafeHny B MHQOPMAIMOHHOM IIPOCTPAaHCTBe Oy-
JieT ABJIATLCA TONOJHUTENbHBIM 1 3P PEKTUBHBIM
CPeICTBOM CHEP)KMBAHMA Y MYUHUMM3ALUY PUCKOB
IpMMeHeHV MHQOPMAILIOHHOro opyxudA. JaH-
Hble TIPEJIOKEHNA aKTUBHO obcyxpatorcsa Poc-
cuiickoit Pefepalnell Ha MHOTUX MeX/[YHapOJHBIX
IJIOMA KX, ABIAKTCA BOCTPeOOBAHHBIMU U aKTY-
a/IbHBIMM, BBUJY OTCYTCTBM:A Ha JAHHbI MOMEHT
YHUBEPCA/IbHBIX  JIOTOBOPEHHOCTENl  TOCY[ApPCTB
II0 OTBETCTBEHHOMY IOBEIEHNI0 B MH(OPMAIVIOH-
HOM IIPOCTPAHCTBE.

39 BbIcTynneHue 3amectutens pykooautensa generaumm Poccuiickoin Oefepaumm K.B. BopoHuoBa B [NepBom komuTeTe
76-1n ceccun TeHepanbHol Accambnen OOH B xofle TeMaTMyecKon AMCKyccun no pasgeny «O6bluHble BOOPYKEHUs», —
MocmosaHHoe npedcmasumesnbcmeo Poccuu nu OOH. URL: https://russiaun.ru/ru/news/1comcw13102021 (gaTa obpalyeHus:

29.10.2024).
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BOMPOCHI TONKOBAHUA
N MPUMEHEHUA NOHATUA
«MEXXOYHAPOLHO-NPABOBAS

NETUTUMALUNA»

BBEIOEHME. B npouecce adanmayuu x meHso-
UAUMCS Peanusm 2e0NONUMUKU U Me#0yHAPOOHO020
npasa KOMNeKMUBHAS NeUMUMAYUS cmana 00-
HOUL U3 OCHOBHBIX nonumuyeckux gyukyuii Opea-
Huszayuu O6vedunenmnvix Hayuti (danee — OOH)
6 Kauecmee Cpeocmea NOAUMUUECKU 3HAYUMO20
00006perus (unu Heo006peHUs) NOBeeHUS U NO3U-
Uuti 20cy0apcme Kax coomeemcmeyousux mexioy-
HAPOOHOMY NpAsy U 00HOBPEMEHHO 0MEeUAtOUsUX
nompeOGHOCMAM HACMOAULE20 8peMeHU, CPeicmnea
NPUSHAHUSL UX JleeUMUMHoIMU (WU Hesleeumum-
Hoimu). OcosHanue OUHAMUUHOL NPUPOOLL MAK020
peromena cospemerHoz0 MexOYHAPOOHO20 Npasa,
KAK  «MeHOYHAPOOHO-NPABO6As JIe2UMUMAUU»,
KomnemeHmHoe 671a0eHUe HABLIKAMU MeHOYHA-
POOHO-NPAB06OIL apeyMeHmMAayUuu, Ux NOCMOSHHOE
cosepuieHcme06aHue U AKMYanu3auus, UHHOBAUU-
OHHDLTL N00X00 K (POPMYIUPOBAHUID MEHOYHAPOO-
HO-NPAB06bIX NO3ULULL, KOMOpbie 0elicteumenvHo
Moenu Ovl npermeHO08amv HA POib OOMUHUPYIO-
UUX, NPOZPECCUBHBLX, PA3PAOOMKA ONMUMATILHO-
20 MeXAHU3MA UX APMUKYIAUUU U JIeeUMUManuu
nossonum obecneuumy COCMAIAMENLHOCb MeH-
OyHapooHo-npaeosoil nonumuxu Poccuu cpedu
MAKUX HecmKux, C60eHPABHbIX, HO, HA00 NPu-
3HAMb, PACUEMNUBHIX U NPOHULAMENLHBIX CPa-
meeuti no neUMuManyuu, Komopvle NPUMeHIOM
npexcoe éceco CIIIA. Ha gpoHe 6 yenom ycnewiHozo
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u appexmusHoz0 ocyuecmenenus Bawunzmonom
MeNOYHAPOOHO-NPABOBOL  NeUMUMAUUU  CB0UX
uHmMepeeHyull, 6 pesynvmame 4ezo He ObLI0 NPu-
HAMO HU 00HoIL pe3ontouuu Hu Cosemom besonac-
nocmu OOH, Hu Ienepanvroti Accambneeti OOH
(0anee - TA OOH), komopas 6vt keanuduyupo-
6ana émopiueHus amepuxanues 6 Vpax, /lusuro
unu Cupuio 6 kavecmee «azpeccuu», MemOyHa-
POOHO-NPasosoe conposoxoeHue cCneyuanvHol 60-
ennotl onepavuu PO na Yipaune (danee - CBO)
HY#O0Aemcs 6 COBepUIeHCIB08AHUL, HOCKOTbKY
UMeHHO maxas keanupukayus 6vina oana eti IA
OOH. AxmyanvHocmv U 3HAYUMOCMYb NPoOTeMa-
MUKU NOBLIUAIOMC C YHemoM Heo0X00umocmu
NOBbIUEHUS KAYeCHBa MexH0yHAPOOHO-NPAB06020
o6ocHosanus CBO, komopoe domicHo 6vimp Have-
JIeHO Ha Npu3Haxue, 0000peHue U npuHamue 60mv-
UUHCIMBOM UTIEHOB MeNOYHAPOOHO20 CO00ULec8a
MeHOyHApoOHo-npasosoil no3uuuu Poccuu  no
31MOMY 60NPOCY, M. . HA ee MeXOYHAPOOHO-NPABo-
810 TlE2UMUMALU10, CNOCOOHYH0 nepenomums npe-
obnadarouiee HA OAHHLII MOMeHM Npo3anaoHoe
MmexnoyHapooHoe npasocosnanue. Taxum obpasom,
amom ¢peHoMeH 3axnouaem 6 cebe KONOCCANbHOE
npuKnaoHoe 3Ha4ueHue 6 YCI08UAX Y6eUdeHUS YUC-
714 2UOPUOHBIX Y2PO3 O/ HAUUOHATILHOL be3onac-
HOCMU Hawleli CMpaHvl U NOSE/IEHUS HOBbLX UC-
MOYHUKO8 NOOOOHDIX YepO3.
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MATEPUAJIbI I METOQIBDI. Teopemuueckyro
U IMNUPUUECKYI0 63y UCCTIE008aHUS COCMABTIAE
omeuecmeeHHAs U NPeUMYULECINBEHHO 3aPYOeHHAS
MeHOYHAPOOHO-NPAB06As UMepamypa ¢ aKueH-
MOM HA HOBelIUX HAYHHDIX PA3pabomKax, a max-
JHe ¢ npusneveHueM UMeUUX OMHoUueHUe K meme
NpasonpumeHumenvHoll npakmuxu (npakmuxu
Mescoynapoorozo Cyoa OOH (danee — Cyo unu MC
OOH)) u mamepuana cneyuanu3upoBaHHvLx c106a-
peil. Ha ocrose unmezpamuerozo (MHozoacnexm-
HO020) N00X00a K HAYYHOMY HOPUOUHECKOMY UCCTIe-
006aHUI0 C Y4ermoM MaKux NPUHYUNOE HAY*HO20
NO3HAHUS, KAK MeopemuUeckas HOBU3HA U HAYYHAS
aKmyanpHoCMy, Npu HANUCAHUU cmamvu Obiu
npuMmeHeHbl, 6 HACMHOCHU, Ce0yrOUlUe MemoobL:
eepmeHesmudeckuti, — PoPMAnLHO-0PUOUUHECKUTI,
popmanvHo-n0zuMecKUll,  CMPyKMypHo-PYHKUUO-
HAJbHOIL, CUCEMHDBLL, AHANIU3A U CUHME3A, NPaso-
6020 MOOeTUPOBAHUS, HPUOUHECKO20 MONKOBAHUS,
cmpamezu1eck020 NIAHUPOBAHUL.

PE3YJIbTATDbI MCCIEJOBAHMSA. B cmamve
npedcmassier 0030p UCCIE008AHULL IMEPMUHA «Tle2U-
MUManyus» 8 MeI0yHAPOOHOM Npase, U3IALAIONICH
pasnuuHvle no0xodbl Kk onpedeneHur0 U mMoaKosa-
HUI0 311020 NOHAMUS, PACKPIBAIOMCS COOepHaHue
U CIPyKMypHble 1eMeHbl NPOUECCa MeH0yHAPOO-
HO-NPaso6ot le2UMumManyul, HanpasneHHozo Ha 0o-
cmusicerue, NPUsHAHUe UIU NOOMeepHoeHuUe ne2u-
MUMHOCIU KAKOU-IUO0 MeNOyHAPOOHO-NPaBo6oT
nosuyuu eocyoapcmea. Dopmupys cobcmeernrHoe
8udeHUe NOHAMUS «MENOYHAPOOHO-NPAsosas Je-
eumumanusi», asmop pazpabomana pso Knaccugu-
Kayuti (CIpPyKmMypHuIX CXeM): MUNOI02US N00X0008
K OnpedeneHur0 NOHAMUS «JleUmumanusi» (Huzu-
JUCMUMECKULl, UOeATUCIUYECKUT U KOMNPOMUCC-
HbliL), CMPYKmMypa npouecca mexcoyHapooHo-npaso-
801 TIeUMUMALUU, BUOLL MENOYHAPOOHO-NPABOBOTL
JIe2UMUMAYUU 1O BPEMEHHOMY KPUMEPUI0 U NO KPU-
Mepuro HAIUMUs 607U

OBCYJKJIEHVE U BBIBOIDIL. Ha ¢one mac-
WMAGHOTI U MOWAHOUL  «HOPUOUHECKOTE Azpeccuii»
3anada npomue Poccuu peromern mendyHapoo-
HO-NPAso6oLi JleeUMUMAyuu  20Cy0apcmeom Ceo-
ux Oeticmeuti 3auacmylo NOOHUMAem 60Npoc

Moscow Journal of International Law - 4 - 2024

0 Heobxo0umMocmu NPosIBUMb CMeOCb, U306pe-
MamenvHOCMb U 0asxe KPearmusHoCmo 6 opmymu-
POBAHUU MeHOYHAPOOHO-NPABOEHIX NOSUUUTL 6 Ol
unu uHoti cgepe. Hawa eunomesa 3axmouaemcs
6 1MOM, UIMO 8 PeanvHOM MUpe, 8 KOMOPOM Mexoy-
HAPOOHOE NPABO SBJITEMCS «NPOOYKIOM UZPblL CUTL
U UHMepecos», NoBblUeHUI IPPexmusHocmu 3a-
WUMbL POCCUTICKUX UHMEPecos cnocobcmeosana ovl
HeNnocpeoCmeeHHAs U aKMUBHAS B06/IeYeHHOCHb
PO 6 npouecc xoncmpyuposanus obuieti moodenu
MeHOYHAPOOHO-NPABOB020 MEXAHUSMA TIe2UMUMA-
yuu nouyuii eocyoapcme. Ilepsvim uiazom Ha smom
nymu moena 6v. cmamv paspabomka u anpooayus
MeHOYHAPOOHO-NPABO6020  MeXAHUIMA  JIeU -
MAayuu Mexo0yHapoOHo-npasosoti nosuuu Poccuu
omuocumenvrHo CBO. Kpome mozo, 8axcHo aHanu-
3uposamv  NPAKMUKy Me#0yHapOOHO-NPpasoeoLl
JIeeUMUMAYUU C60UX 0eliCBULl KOHKPEMHbIMU 20-
cyo0apcmeamu He Movko 6 UeAX U3yueHUs u no-
MEHYUANLHO20 NePEeHAMUS UX ONvima, HO U 07
00yUeHUsT NPOZHOZUPOBAHUIO, NPeOBUOEHU) 0ATIb-
Hetiuux Mex0yHApoOHO-NPA606bIX MAHESPOs ol
UMY UHOU CMPAHDbL, 4Mobbl UMemb 603MONHOCHb
C60e8PEMEHHO 0MpPeazuposamv HA HUX HAONeHa-
UM 00pa3om.

KITIOYEBBIE CJIOBA: mex0yHapooHo-npasosas
TIeUMUMAYUST,  MeHOYHAPOOHO-NPABoeoli  Mexa-
HU3M JIeeUmumanuu, MexcoyHapooHo-npasosas se-
SUMUMHOCb, MeHOYHAPOOHO-NPAB0BAsT NO3ULUS
20cy0apcmaea, Mex0yHapoOHo-Npasosast NOIUMUKA
2ocyoapcmea, MeioyHaApoOHO-Npasosast apzyme-
MAUUS, NPUHUUN COCAZAMENLHOCIU 8 MeNOYHA-
pooHom npase

I OUTNPOBAHMA: Kopxensak A. M. 2024.
Bonpocekl TonkKoBaHMA M IPUMEHEHUA IOHATHA
«MEXJYHApOJHO-TIPaBOBas  JIETUTUMALUA».  —
Mocxkosckuii #ypHan mexoyHapooHozo npasa. Ne 4.
C. 162-183. DOI: https://doi.org/10.24833/0869-
0049-2024-4-162-183

Aemop 3asensgem 06 omcymcmeuu KOHPAUKMa
uHmepecos.
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ISSUES OF INTERPRETATION
AND APPLICATION OF THE NOTION
OF “INTERNATIONAL LEGAL

LEGITIMATION"”

INTRODUCTION. In the process of adapting to the
changing realities of geopolitics and international law,
collective legitimation has become one of the main po-
litical functions of the UN as a means of politically
significant approval (or disapproval) of the behaviour
and positions of states as consistent with international
law and at the same time meeting the needs of the pre-
sent, a means of recognising them as legitimate (or il-
legitimate). Awareness of the dynamic nature of such a
phenomenon of contemporary international law as
“international legal legitimation”, competent mastery
of international legal argumentation skills, their con-
stant improvement and updating, innovative ap-
proach to the formulation of international legal posi-
tions that could really claim to be dominant and
progressive, development of an optimal mechanism for
their articulation and legitimation will allow to ensure
the competitiveness of Russia’s international legal pol-
icy among such rigid, wilful, but, it should be admit-
ted, calculating and shrewd strategies of legitimation,
which are applied primarily by the United States of
America. Against the background of Washington’s
generally successful and effective international legal
legitimation of its interventions, as a result of which
not a single resolution was adopted either by the UN
Security Council or the UN General Assembly
(UNGA) that would have qualified the American in-
vasions of Iraq, Libya or Syria as “aggression”, the in-
ternational legal support for the Russian Federation’s
special military operation in the Ukraine (SVO) needs
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to be improved, since precisely this qualification was
given to it by the UNGA. The relevance and signifi-
cance of the issue increases in view of the need to en-
hance the quality of the international legal justifica-
tion of the SVO, which should be aimed at the
recognition, approval and acceptance by the majority
of members of the international community of Russia’s
international legal position on this issue, i. e. at its in-
ternational legal legitimation, capable of reversing the
currently prevailing pro-Western international legal
consciousness. Therefore, this phenomenon encapsu-
lates a tremendous applied value in the context of the
increasing number of hybrid threats to the national
security of our country and the emergence of new
sources of such threats.

MATERIALS AND METHODS. The theoretical and
empirical basis of the research is constituted by domes-
tic and mainly foreign international legal literature
with an emphasis on the latest scientific developments
and also with reference to the relevant to the topic law
enforcement practice (practice of the International
Court of Justice) and material of specialised dictionar-
ies. On the basis of integrative (multidimensional) ap-
proach to scientific legal research, taking into account
such principles of scientific cognition as theoretical
novelty and scientific relevance, the study was guided,
in particular, by hermeneutic, formal-legal, formal-
logical, structural-functional and systematic methods,
as well as methods of analysis and synthesis, legal
modelling, legal construction and strategic planning.
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RESEARCH RESULTS. The article reviews relevant
studies on the term “legitimation” in international
law, outlines various approaches to the definition and
interpretation of this notion, reveals the content and
structural elements of the process of international legal
legitimation aimed at achieving, recognising or con-
firming the legitimacy of an international legal posi-
tion of a state. Forming her own vision of the notion of
“international legal legitimation”, the author has de-
vised a number of classifications (structural schemes):
a typology of approaches to the definition of the term
“legitimation” (nihilistic, idealistic and compromise),
the structure of the process of international legal legiti-
mation, the types of international legal legitimation
according to the time and will criteria.

DISCUSSION AND CONCLUSIONS. Amid the
large-scale and powerful “legal aggression” of the West
against Russia, the phenomenon of international legal
legitimation of the state’s actions often raises the ques-
tion of the need to be bold, inventive and even creative
in formulating international legal positions in a par-
ticular area. Our hypothesis is that in the real world,
in which international law is a “product of a game of
powers and interests”, the direct and active involve-
ment of the Russian Federation in the process of con-
structing a common model of international legal le-
gitimation of states’ positions would help to increase

1. BBenenne

«Mexcoynapoono-npasosas TeUMUMAUUSY,
ABNAACH (DEHOMEHOM COBPEMEHHOTO MeX/yHa-
POIHOrO IIpaBa, 3aKI04aeT B cebe KOMOCCaNbHOE
IPUK/IAJHOE 3HAYEeHME B YCJIOBUAX pOCTa TMOpup-
HBIX YIPO3 A/l HAIL[VIOHAJIbHOI 0e30IacHOCTU Ha-
el CTpPaHBl M TNOABIEHMA HOBBIX MCTOYHMKOB
Takux yrpos. OcosHaHMe AMHAMMYHON HPUPOLIDI
MEXYHApOJHO-IIPAaBOBONM JIETUTUMALUU KpaiiHe
B&XHO JJIS TOTO, YTOObI COXPAaHUTh BO3MOXKHOCTD
OCYIIECTBNATb KOHTPONb, ONpPENENATh W BIUATH
Ha HallpaBJIeHNe COBPEMEHHOTO pas3BUTHA 06Iero
MEXYHapOJHOIO IIpaBOCO3HaHM:A. KoMIeTeHTHOe
BIaJlcH)ie HAaBBIKAMU MEXJYHapOJHO-IIPaBOBOM
apryMeHTally, UX IOCTOSSHHOE€ COBEPIIEHCTBO-
BaHNE ¥ aKTyalIM3aluA, VHHOBALIOHHBIN MOAXON,
K (OopMyIMpOBaHMIO MEX[YHAPOJHO-IIPABOBBIX
HO3ULMIL, BBIOOP ONTMMANbHON Mofenu (cTpare-
TUM) VX APTUKY/IALUM U JIETUTYMALUM HO3BOMUT

Moscow Journal of International Law - 4 - 2024

the effectiveness of the protection of Russian interests.
The first step on this path could be the development
and approbation of an international legal mechanism
of legitimation of Russias international legal position
on the SVO. Besides, it is important to analyse the in-
ternational legal legitimation practices of particular
states not only in order to study and potentially absorb
their experience, but also to learn how to predict and
anticipate further international legal manoeuvres of a
certain country so as to be able to respond to them in
a timely and appropriate manner.

KEYWORDS: international legal legitimation, inter-
national legal mechanism of legitimation, interna-
tional legal legitimacy, international legal position of a
state, international legal policy of a state, international
legal argumentation, adversarial principle in interna-
tional law
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06ecIeunTh COCTA3ATENBHOCT MEXAYHAPOIHO-
IIPaBOBOIL MONMUTUKM Poccuu cpefy TakMx KeCTKIX,
HAIIOPMCTBIX, CBOEHPABHbIX, HO, HAJO IIPM3HATD,
U3BOPOTINBBIX, PACYETIMBBIX VM IPOHMIJATETbHBIX
CTpareruii 1o JIerMTUMALny, KOTOpble IPUMEHSIOT
npexjpe Bcero CIIIA.

OpvH 13 Hamboree MOKA3aTe/NbHBIX IPMMEPOB
B XXI B. — mpofiyMaHHBIII MEXIYHapOJHO-IIPABO-
BOil MeXaHm3M Jermtumauuy sropxkeHus CIIA
B Vpak B 2003 I., K/II0YEBBIMI 37IEMEHTaMI KOTOPO-
TO SABJIAIOTCA JIBE CH/IbHbIE KOHLIEIIIMIL: «YTIpeXa-
IOIL[elT/TIPeBEHTUBHOI CaMOOOOPOHbBI» U «OHOCTO-
POHHMX BOEHHBIX [€JICTBMII IPOTUB TOCYHZAPCTB,
YIPOXKAIOWIMX — MEeX/AYHApOAHO!  6e30macHOCTH
(“rogue states”)» [BputerskanuH, Kopskensx 2025a;
Beutersxanns, Kopxensk 20256].

Eme Gonmee 1300peTaTe/IbHBIMM  BBITJIAAAT
MEXJIYHapOJHO-IIPABOBble MEXAaHM3Mbl JIETUTH-
Mauuy uHTepBeHuwit B JIuBuio B 2011 1. (koHIen-
M «00A3aHHOCTM 3alUIIaTh» — ,responsibility
to protect, R2P) u B Cupuio B 2014 r. (moxTprHa
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«T'YMAaHUTApHO MHTEPBEHIMN» / TepMUHOIOIUA
R2P, (konmnmekTyBHas) caMoOOOpPOHA, «IIPefBOC-
xumaomas (ynpexpamoias) ryMaHUTapHas WH-
TepBeHLVsA»). COBOKYITHOE pPacCMOTpEHMe BCeX
IPYHATHIX BalIMHITOHOM Mep B IeIOM TOBOPUT
06 ycneurnoM ocyiectsinennu CIIA mexmyHapop-
HO-IIPAaBOBOV JIETUTYMALUN CBOMX MHTEPBEHIINII
u 93¢ deKTUBHOCTY BbBIPAOOTAHHOTO ApryMeHTal-
OHHO-/IETUTUMAIIVIOHHOTO MeXaHM3Ma LA KaX[oi
KOHKPETHOJI CUTYallVI: B pe3y/bTare He ObIIO Ipy-
HATO HM OfHOIL pe3ontouuy Hu CoBeToM besormac-
Hoct OOH, un lenepanpuoit Accambreeit OOH,
KoTopast OBl KBa/MUUMpOBana BTOPXKEHUS aMe-
puxanues B Vpak, Jlusuto nmm Cuputo B kadecTse
«arpeccum.

Ha stom ¢one kBamudukanms A OOH peit-
ctBuit  Poccmitckoit Pepmepanuy B OTHOLIEHUU
YKpauHbI B Ka4eCTBe «dzpecciu»' CBULETEIbCTBYET
0 HeOOXOAMMOCTH IOBBILIEHNs KadecTBa 1 P dex-
TUBHOCTM MEXJYHapOJHO-IIPAaBOBOTO  COIIPOBO-
KIeHNUA CIeManbHONM BOeHHOU onepaunn Poccun

Ha YKpanHe, 00 0CO3HaHMM BOXHOCTI 00ecrieyeHns
MEXIyHapOJHO-TIIPaBOBOJl OCHOBBI M/ BefeHMA
BOEHHBIX JIeJICTBIIT, KOTOpas MOCTY>KUT CTO/Ib BOC-
Tpe6OBaHHBIM QYH/IAMEHTOM, ONIOPOIL 11 CPECTBOM
3aumThl A1 mobey Ha none 60s1. Xots, 6eccropHo,
3Ty paboTy C/IefyeT OCYLIeCTB/IATh C 6€3yCTTOBHBIM
y4eTOM TeKYIUX TeONOMUTUYECKNX peannii, KOTo-
pble BMecTe C TeM He JOJ/DKHBI BBI3BIBATh JIOKHOE
IpeJCTaB/IeHNe O HM3BEJeHNN IIEHHOCTU U BaX-
HOCTM IIPOBEJIeHNl HEIIPEPBIBHO, CKPYIIy/IE3HOM 1
TPaMOTHOIT IOPUANIECKOI pabOTHL.

Curyauus oboctpsietcs u  (akTOM BbIIAuN
HIpOKypopoM MeXyHapOHOTO YTO/IOBHOTO Cyfia
(manmee — MYC) oppiepa Ha apecT ITIaBbl CyBepeH-
HOTO rocypapcra — mpesugenra PO B. Ilytuna’,
HeTpeKpallaloleiics MHTEHCUBHON HOPUANYECKON
HpOpabOTKOI Pa3NINYHbIMU CTPAHAMM OCHOBAHWI
UL KOH(UCKALMM 3aMOPOKEHHBIX 30/I0TOBAJIIOT-
HBbIX pe3epBoB Poccun’, s cosmanmsa «KoMIeHca-
IMIOHHOTO MEXaHN3Ma» 10 M3IBATUIO MMYILeCTBa
«TOCYHApPCTBa-arpeccopa» B MONMb3Y «TOCYHAPCTBA,

' [lpamo ebipaxeHHas Keasugukayus uau ee nocsiedyoujee noomeepxoeHue: 1) pesontoumsa [leHepanbHoOWM
Accambnen OOH ot 2 mapta 2022 r. ES-11/1 «Arpeccna npotus YkpauHbi». URL: https://undocs.org/Home/
Mobile?FinalSymbol=A%2FRES%2FES-11%2F 1&Language=E&DeviceType=Desktop&LangRequested=False (naTa
obpatueHunsa: 03.03.2022); 2) pesontouus TA OOH ot 24 mapta 2022 r. ES-11/2 «[ymaHnTapHble NocneacTsus arpeccum
npotus YkpauHbl». URL: https://undocs.org/Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F2&Language=E&Devi
ceType=Desktop&LangRequested=False (nata obpaweHus: 26.03.2022); 3) pe3sontouyunsa A OOH ot 7 anpens 2022 r. ES-
11/3 «[lMprocTaHoBneHue npas uneHcTBa Poccuiickon Mepepaunn B CoBeTe no npasam yenosekar. URL: https://undocs.
org/Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F3&Language=E&DeviceType=Desktop&LangRequested=False
(nata obpawieHms: 08.04.2022); 4) pesontouna A OOH ot 12 oktabpa 2022 r. ES-11/4 «TeppuTtopuanbHas LenoCcTHOCTb
YKpauHbl: 3awmTa NPUHUMNOB, 3aKpernseHHbiX B YctaBe OpraHusauumn O6bepguHeHHbix Hauwmi». URL: https://undocs.
org/Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F4&Language=E&DeviceType=Desktop&LangRequested=Fal
se (pata ob6paueHuna: 12.10.2022); 5) pesontouna FA OOH o1 14 Hoabpsa 2022 r. ES-11/5 «Copenctaure oCyLecTBAEHNIO
NpaBoBOW 3aLMTbl 1 obecrneyeHno BO3MeLLeHNA yulepba B CBA3M ¢ arpeccuenn npoTre YKpauHbl». URL: https://undocs.
org/Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F5&Language=E&DeviceType=Desktop&LangRequested=False
(nata obpawieHus: 14.11.2022); 6) pesontounsa FA OOH ot 23 despana 2023 r. ES-11/6 «MpuHumnbl YctaBa OOH, nexatyne
B OCHOBE [AOCTVKEHUS BCeOObeMIIoLero, CrpaBeanMBoOro U NpoyHoro mrpa Ha YkpawuHe». URL: https://undocs.org/
Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F6&Language=E&DeviceType=Desktop&LangRequested=False (naTa
obpalyeHunsa: 24.02.2023).

2 Situation in Ukraine: ICC judges issue arrest warrants against Vladimir Vladimirovich Putin and Maria Alekseyevna Lvova-
Belova. URL: https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimi-
rovich-putin-and (gata obpauenunsa: 17.03.2023). Kadeapa mexpyHapogHoro npasa MIMMO yuyactBoBana B NoArotoBke
3akntoueHusa MexayHaponHo-npasosoro coseta npy MU Poccuu. Cm.: [Mpobnemsl ... 2024; Opinion ... 2024:92-104].
Takxe 06CTOATENbHBIN 0630p O MONUTU3INPOBAHHOCTY, HEMOCIeL0BaTENbHOCTH, 3aBUCMOCTI 1 NpucTtpactHoctn MYC,
Ha3BaHHOTO «6ecnosie3HbIM 0p2aHOM MeXOYHAPOOHO20 Npagocyous U 8 mo xe 8pemMs PPEeKMUBHbIM UHCMPYMEeHMOoM
NpoOBUXEHUSA NOIUMUYECKUX UHMepecos Ha Mex0yHapoOHoU apeHe», MpeacTaBneH B cTaTbe [[aHenbaH, OraHecaH 2024].

3 Cm., Hanp.: [Kamminga 2023:1-17]; Tribe L.H., Tolentino R.P, Harris K.M., Erpenbach J., Lewin J. The Legal, Practical, and
Moral Case for Transferring Russian Sovereign Assets to Ukraine. — RDI (Renew Democracy Initiative). September 17, 2023.
194 p. URL: https://rdi.org/wp-content/uploads/2023/09/2023.09.17-MPP-Report.pdf (accessed date: 18.09.2023); Paddeu
F. Transferring Russian Assets to Compensate Ukraine: Some Reflections on Countermeasures. March 1, 2024. URL: https://
www.justsecurity.org/92816/transferring-russian-assets-to-compensate-ukraine-some-reflections-on-countermeasures/
(accessed date: 01.03.2024); Koh H.H. Past Time to Liquidate Russian Assets. March 5, 2024. URL: https://www.justsecurity.
0rg/93004/past-time-to-liquidate-russian-assets/ (accessed date: 05.03.2024); The G7 Should Act with Urgency to Support
an International Claims Mechanism to Seize and Transfer Frozen Russian Sovereign Assets to Ukraine. June 5, 2024. - Cent-
er for Strategic & International Studies. URL: https://www.csis.org/analysis/g7-should-act-urgency-support-international-
claims-mechanism-seize-and-transfer-frozen (accessed date: 05.06.2024) n gp.
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HOJIBEPIIIErocsl HamaJeHnio»*, BBeeHeM Haora
Ha TIpUOBUIb OT MHBECTUPOBAHUA POCCUICKUX CY-
BEPEHHBIX aKTUBOB B IO/Ib3y YKPAaUHBI’ U T. 1.

Ha atom ¢oHe 0co6eHHO IOKa3aTeIbHbIM IIpefi-
CTaB/IAETCA MOCBSAILIEHNE HeMEIKUM OpUCTOM
M. XeppereHoM IpefuCIOBUA K 22-My M3[JaHUIO
CBOEr0 y4yeOHMKA IO MeXIYHAPOZHOMY IIpaBy
2023 T. MICKIIOYUTEIbHO YKPAaMHCKOMY KPU3UCY, Ifie
OH 3asIB/SIET O TOM, YTO «HACTyIarenbHas (arpec-
cuBHasA) BoVHa Poccuy mpotuB YKpauHbI», XOTb
Y BBI3BABILIAsA «IOYTY ENVHOAYIIHOE OCYXJEHUe»
MeX/JYHapOJHOTO COOOIeCTBa, «IIOUIATHY/IA Tep-
PUTOPMANbHBI TOPAJOK EBpomnbl», paBHO Kak
U «BEPy B CIIOCOOHOCTb MEXAYHAPOZHOTO IIpaBa
peryImmpoBaTb U KOHTPOIMPOBATb MMIEPCKUE aM-
OMIIMY ¥ TeTeMOHUCTCKIE YeTpemeHysi» [Herdegen
2023:V, 37]°.

Heo6X0oaMMOCTb COBEpLICHCTBOBAHNA MEX[Y-
HAapOJHO-TIpaBoBOro compoBoxjeHua CBO o3-
HayaeT INpeBpalljeH)ie er0 B IOJHOLIEHHYI0, CTpa-
TETMYEeCK) BBIBEPEHHYI, IOPUANYECKM TIPaMOTHO
BBICTPOEHHYI0 MEX/YHAPOJHO-TIPABOBYIO IOJIN-
THKY. BpIOOp ee Mogmeny [omKeH OBITH MTPOIMKTO-
BaH Me#0yHAPOOHO-npasosoli nosuyueti Poccun
IO PARY BO3HUKIINX B CBA3M C 9TUM BOIPOCOB, KO-
TOpbIE C/IeyeT 4eTKO CHOPMYINPOBATD C IPULEIOM
Ha VX NIpU3HaHMe, ofoOpeHue 1 NpuUHATHE OONb-
IIMHCTBOM YIEHOB MEXIYHApPOIHOIO COOOIIeCTBa.
OTOT IpoIecc MpefCTaBsieT coO0it MerdyHapoOHo-
npasosyw sleeumumaruto ToBeeHNsA TOCyapCTBa,
B pesy/ibrare KOTOPOIl JOCTUTAITCA M3MEHEeHNA
B MEXX/[YHApOJHOM IIPaBOCO3HAHNN.

2. TepmuH «recumumayus» B MEXYHApOTHOM
IpaBe: HOAXOABI K OIPefie/IeHIIO
Y TOTKOBAHIIO NOHATNA

CrenyeT HOTYEPKHYTb, YTO NOHATHE «I€2UMU-
Mayus» OTHIOND He ABJIACTCA pe3y/lbTaToOM BHepe-
HMA B MEX/[YHaPOJHO-TIPABOBYI0 TEPMIHONOTHIO
HEKJX HOBOBBEJICHMII, OTPaXKAIOIMX COBPEMEHHBIE
BesAHMA T107] BO3MOXKHBIM B/IVAHNEM ITOMUTIYECKIX
HayK: II0 KpaliHeil Mepe, elje B cepennHe 1960-x
IT. 3TOT IOPUAMYECKIIl TEPMUH COBEPIIEHHO YeTKO
YIIOTpPeO/IA/ICA MIMEHHO B TOM 3HAaY€HU, B KOTOPOM
OH 1 paccMaTpuBaeTcs B HacToseit crarbe [Claude
1966:367-379]. Ho, peitcTBUTENBHO, CYIIHOCTb
3TOTO C/IOXKHOTO, MHOTOACIIEKTHOTO IIpoLiecca CTa-
HOBIJIACh NIPeIMETOM U3Yy4YeHMsA He B CTONb BHY-
IIVTeJIBHOM YMCIe TTyOmmKanuii: 6O/MbIIHCTBO aB-
TOPOB IPEANOYNTAIOT COCPEAOTAYNMBATBCA CKOpee
Ha IPOOJIEMHBIX BOIIPOCAX, BOSHMKAOLINX B CBA3K
¢ 6a30BBIM I TIpOLiecca JIETUTUMALNY IIOHATHEM
«IETUTUMHOCTI.

2.1. O630p uccnedosanuii mepmuna «ie2umu-
mauusa»

MO>XHO BBIIETUTb 0COOYIO Y3KOCTIELVATU3MUPO-
BaHHYIO KaTeropuIo 3apyOe>xXHbIX paboT, HOCBSAIEeH-
HBIX M3YYEHVIO KPUTEPUEB JIETUTYMHOCTU MEXJY-
HapopHoro nipasa (“legitimacy of international law”),
MEeX/YHapOJHOTO  YIpaBlIeHUA, IPABONOPSALKA
(“legitimacy of international governance”), a Takxe
crioco6oB ee ykpennenus [Bodansky 1999:596-624;
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4 Cm.:pesontoynto FAOOH oT 14 Hoabpsa 2022 1. ES-11/5 «CopencTame OCyLLeCTBNEHUIO MPAaBOBON 3aLLUTbI M 06ecrneyeHnto
BO3MelLleHs yuepba B CBA3M C arpeccuent npotus YKkpauvHbi»; Corrarino M. Introducing Just Security’s Series on Repara-
tions in Russia’s War Against Ukraine. February 20, 2024. URL: https://www.justsecurity.org/92429/introducing-just-secu-
ritys-series-on-reparations-in-russias-war-against-ukraine/ (accessed date: 28.02.2024); Mills M., Poston T., Hathaway O.A.
How to Make Russia Pay to Rebuild Ukraine. February 20, 2024. URL: https://www.justsecurity.org/92460/how-to-make-
russia-pay-to-rebuild-ukraine/ (accessed date: 28.02.2024); Keitner C. Sovereign Immunity and Reparations in Ukraine. Feb-
ruary 21, 2024. URL: https://www.justsecurity.org/92531/sovereign-immunity-and-reparations-in-ukraine/ (accessed date:
28.02.2024); Webb P. Reparations for Ukraine: Three Proposals from Europe. February 26, 2024. URL: https://www.justsecu-
rity.org/92708/reparations-for-ukraine-three-proposals-from-europe/ (accessed date: 28.02.2024); Lim P. Canada’s Special
Economic Measures Act Under International Law. February 27, 2024. URL: https://www.justsecurity.org/91736/canadas-
special-economic-measures-act-under-international-law/ (accessed date: 28.02.2024) n 7. o.

> Extraordinary revenues generated by immobilised Russian assets: Council greenlights the use of net windfall profits
to support Ukraine’s self-defence and reconstruction. Council of the EU. Press release. May 21, 2024. URL: https://www.
consilium.europa.eu/en/press/press-releases/2024/05/21/extraordinary-revenues-generated-by-immobilised-russian-as-
sets-council-greenlights-the-use-of-windfall-net-profits-to-support-ukraine-s-self-defence-and-reconstruction/ (accessed
date: 21.05.2024).

6 Cm. Takxe, Hanp.: [Hakimi 2022:87].
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Kumm 2004:907-931; Wolfrum 2008:1-24; Wheatley
2010; Buchanan 2010:79-96; Tasioulas 2011:16-
39; Lefkowitz 2020:98-128]. Ogpnako, Hajo Hpu-
3HaTb, OHM JMMEIOT HEMHOTO OOIIero ¢ IpesMeToM
HAIIIeTO VICC/IelOBAHMA, IOCKOIBKY COCPeSOTOYEHbI
Ha BBIABJICHUM TOTO, YTO JAENaeT MEeXIYHapomgHOe
IPaBO JIETUTUMHBIM, Ha IIOCTAaHOBKE IIOJ] COMHe-
HMe JOBepusA K MEeXAYHAPOZHOMY IIPaBy B Lie/IOM
KaK perylaTopy MeXIOCYJapCTBEHHbIX OTHOIIE-
HII 13-32 AKOOBI €T0 OTXOfia OT JIeMOKPATHYeCKIX
IPVMHINUIIOB B IpOIlecce HOPMOTBOpPYECTBA MPK
y4acTUM Pas3IMYHbIX MEXYHApOLHBIX aKTOPOB.
Bonee Toro, mpyumedarenbHa MX ABHO IIpeVIMYIe-
CTBEHHO (Qunm0copCKO-IpaBoBasi HALIPABIEHHOCTb.
CyujecTByeT BHYLIMTENIbHOE KOMMYECTBO paboT,
B KOTOPBIX aHA/IM3MPYeTCs JIETUTVMHOCTD (3aKOH-
HOCTb, IIPABOMEPHOCTD) [eATETbHOCTI KaKOil-n60
MeXX/IYHapOJHOV OpTaHM3alNy, OpPraHa WIN YIPeK-
nenus (nampumep, OOH, BcemmpHoit TOprosoit
opranmsanyu, MYC, BcemupHoro 6anka 1 T. J.)
[Caron 1993:552-588; The Legitimacy...2001; Howse
2001:355-407; Buchanan, Keohane 2006:405-437;
Luban 2010:569-588; Legitimating...2016:213-319
¥ JIp.], TOTO WM MHOTO NPAaBOBOTO MHCTUTYTA (Ha-
IpMMep, TOCYJAPCTBEHHO-YAaCTHOTO IIapTHEPCTBA
[Apftelstaedt, Schrage, Gilbert 2023:1-34; Jongen,
Scholte 2024:1018-1039] u mp.), mpuyeM CIMCOK I10-
NOOHBIX 00BEKTOB /IS M3Y4YeHMs SIBJIAETCS IIpakK-
TUYeCKM Oe3rpaHMYHBIM’. AKIEHTUPYeTCS B TOM
4yICc/Ie BHUMAaHNeE Ha IPOBEIEHNN Pas/INdna MexXay
tepmuHamu  “legality”  («1erampHOCTb», «3aKOH-
HOCTB», T. €. COOTBETCTBIE IIPABOBBIM HOpMaM) I
“legitimacy” («JIETUTMHOCTb», «IIPaBOMEPHOCTb,
T. €. JJOIYCTYMOCTbD, HaJIM4ye IIPaBOMOYNS YIIpaB-
natb — “the right to govern”, “the right to rule”), a
TaK)Xe Ha COOTHOLIEHVM 3THX IIOHATHUIL CO CIIOCO6-
HOCTBIO PaIlMOHA/IBHO YOEK/aTh 1 OKa3bIBaTb BJIM-
sHue - “rational persuasion and power”) [Buchanan,
Keohane 2006:405; Bodansky 2008:309-317;
Brunnée, Toope 2010:20-55; Bodansky 2012:321-
342; Hardy 2014:10-14; Lefkowitz 2020:99-101].
XoTs ecTb aBTOPBI, KOTOPbIe TPAANIVIOHHO UCIIONIb-
3oBanu nouatus “legitimate” n “illegal” B xayecTBe
aHTOHMMOB, HallpUMep, aHIJIMICKUI YYEeHbI-MeX-
nyHaponHuk [Dx. Bpaitepmu [Brierly 1963:426].
JIHTepecHBIM, Ha Hall B3IJIAJL, IPEACTAB/IACTCA
HpeUIOKEeHNe PATPAaHNUMBATD  «/1e2UMUMHOCIb
npoucxosxoenus npasomouus» (“the legitimacy of

origin”) M «eeumumMHocmy cnocoba ocyujecmerne-
Husg npasomouus» (“the legitimacy of exercise”)
[d’Aspremont, De Brabandere 2011:190-235].

Papg wmccnemoBaTeneinn, Kak 3apy6e>1<Hb1x, TakK
U OTE€YECTBEHHDBIX, B YaCTHOCTM, aBCTPAIUIICKUI
npasosey, 6piBIMit cyabss MC OOH k. Kpoy-
dops, aMepMKaHCKUe IOPUCTBI-MEKYHAPOLHNU-
ku P. ®anpk, M.9. O’Konnemnn, 3.-M. Crnotep, He-
MELIKUII IpaBoBej-MeXAyHapogHuK M. Xepperew,
poccumiickuit y4yennlit npogeccop B.A. Tomcunos
Y HeKOTOpble Jpyrye IOJHMMAIT IpobIeMy Ha-
MEepPEHHOTO Pa3MbIBaHNUA CMBICTIOBOTO COJEpXKaHMsA
HOHATUS «IE2UMUMHOCIU» 32 CYEeT TPOTUBOIIO-
CTaB/EHVs €ro MOHITUAM «iezanvHocmu» («3a-
KOHHOCMU») VI «NPABOMEPHOCHU» VI OFHOBPEMEH-
HO COOTHECEHN C TOHATUAMU «0NpasoaHHOCHU»
(«o6ocHosanHocmu»). B pesynbrate crTanmm pomy-
CTUMBIMM Takye KBannQUKaIny, KaK «HeJeraib-
HbI/1 (He3aKOHHBIIT), HO nernTuMHbL (“illegal but
legitimate”),  «HenmeranpHblil  (HeIpPaBOMEPHBIN)
IO MEeXJYHAPOJHOMY IIpaBy, HO IIOTEHIIMA/Ib-
HO JIETMTUMHBI B I7a3aX MEXIAYHAPOZHOIO CO-
obumectBa» (“illegal under international law but
potentially legitimate in the eyes of the international
community”), «IeTUTUMHBI, JaKe eCMM U He-
npaBoMepHbliy  (“legitimate even if unlawful”),
«He7eranpHblil  (HeIpaBOMEpHBI, He3aKOHHbII),
HO ompaBpaHHbll (o6ocHoBauHbIN)» (“illegal but
justified”), «MOpanbHO OIpaBHAHHBIN 1, COOTBET-
CTBEHHO, neruTuMHbI (“moralisch gerechtfertigt
und insoweit legitim”) [Crawford 2004:271-273;
Slaughter ~ 2004:262-263;  Falk  2004:263-266;
O’Connell 2004:269-270; Popovski, Turner 2008:1-
8; Roberts 2008:179-214; Falk, Juergensmeyer,
Popovski 2012:54; TomcunoB 2016:68; Herdegen
2023:16-17]. B 3apoxxaeHnu 1mopoOHO TeHAEHIVN
OHM OOBMHSIOT «KOCOBCKMII mpeneneHT («[loxmaz
o KocoBo»), korna nnrepsentyust HATO 6pina npu-
3HaHa «He3AKOHHOL, HO e2UMUMHOLI» BBULY CBOUX
IJIABHBIM 00pa3oM T'YMaHUTAPHBIX Lieneit’, 4To us-
BpATWIO MOHMMaHNe TEPMIHA «TeTUTUMHbIIT» (3Ha-
YeHMe KOTOPOTO BCEerJa JMMEIO IOJOXKUTeNbHBII
(bopMaIbHO-IOPUANYECKUIT OTTEHOK), BO BCSIKOM
C/Iy4ae CO3JIaJio JIS 9TOrO ONACHBIE MPENIOCHUIKI.
B HayuHOoM o6o0poTe 3TOMY, Ha Hall B3IJIAH, BO3-
MOYXHO, I HEOCO3HAHHO, HO IOTBOPCTBYET COBET-
cKkuit u actoHckuit npasoser, P.A. MosiepcoH, Ko-
TOPBIIA, IO CYTU, HU3BOJUT TEPMIUH «IETUTUMHbIII»

7 Hanpmmep, aHanusmnpyetca 3¢¢EKTI/IBHOCTb CTpaTEFI/IVI nerntmmaunn eATeNnbHOCTU aMepPUKaHCKNX YaCTHbIX BOEHHbIX

komnaHuii: [Krahmann 2017:541-559] v np.
& Cm.:[The Kosovo ... 2000:163-200, 283-298].
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B KaKyI0-TO aMOP(HYI0 HeIpPaBOBYI0 KaTeropMuIo:
«IIPaBOMEPHBIIl B COOTBETCTBUM C MEX/YHAPOJHBIM
IPaBOM U JIETUTUMHBII B I/Ta3aX OO/MBLINHCTBA JIIO-
neit» (“lawful under international law and legitimate
in the eyes of most people”), «He TOIBKO TETUTUMHBIIL,
HO ellje ¥ IIpaBoMepHbIi» (“not only legitimate but
also lawful”), «paBoMepHBII, HO He 00s3aTenb-
HO nerutuMHbl (“lawful, though not necessarily
legitimate”), ~ «HemeranpHblil  (HeIpaBOMEpHBIL),
HO JIA HEKOTOpbIX JerutuMHbi» (“illegal, but for
some legitimate”) [Miillerson 2013:184-185, 220-221;
Miillerson 2017:7, 48, 158, 201].

B mpopomkeHne TeMbl O 3aTyIIeBbIBAHMYU IPO-
O7eM, CTOAIMX Iepel MEXKJYHAPOLHBIM IIPaBOM,
3aMeTHM, 4YTO, HAIpuMep, GUHCKUIT OPYUCT-MeXIY-
HapopHMK M. KockeHHMeMu, Ha060pOT, KpUTUYECKN
OLIeHMBaeT TPAaHCHOPMAINIO COBPEMEHHOTO OPU/IM-
4eCKOTro A3bIKA, B KOTOPOM IOHATHE «IPABOMEPHO-
cti» (“lawfulness”) 3aMeHsieTCA «IETMTUMHOCTBIO»
(“legitimacy”), 3aHuMaloIell HeolpeeNieHHOe HOTIOo-
KeHJe MeXNy «IIpaBoBoil popManbHOCTbIO» (“legal
formality”) ¥ «IIOIMTUYECKON CIPaBEIMBOCTDIO»
(“political justice”), HO He CBORAIIENCS HU K TOMY
HIU K JPYTOMY, a CYILIECTBYIOIel I7TaBHBIM 00pa3oM
JVIIb KaK HeKoe «IyBCTBO JITUTUMHOCTY, TeIUIOe
YYBCTBO YHOBJIETBOPEHNS, He Tpebyrollee HIKAKIX
JIOLIONHUTE/IbHBIX ONpaBfaHMil». JIerMTUMHOCTD, YT-
Bepxxaaer KockeHHMeMY, «He MMeeT HOPMATHBHOTO
COJIepIKaHIsI», ee CMBIC/T 3aK/TI0YAeTCs B TOM, YTOOBI
ero M30exaTb, HO IPU 3TOM IOANEPKUBATH BUJM-
MOCTb Ha/lu4Ms Takoro copepxkanms» [Koskenniemi
2009:406-410]. DTOT OCO3HAHHO 3aIyLIEHHbI IPO-
IlecC CO3/aHNA ITapajlIe/IbHON TePMIHOJIOTY BEfIeT K
IOCTEIIEHHOMY IIPeBPAIeHI0 SMIMPUIECKOI TI0/H-
TOJIOTMIN ¥ MEXX/[YHApOJHOTO IIpaBa B CyTy00 MHCTPY-
MEHTa/IbHble [VICLMIUINHBI, 00CTyXMBAIOLIe MHTe-
pecsl BiacTb npepepxaiux [Koskenniemi 2007:34].

Bce »xe He/b3s He PU3HATH 3a0MTy>K/ieHNEM JI0-
BOJIBHO PacIPOCTPaHEHHOE MHEHJE O AKOObI TOX-
JIECTBEHHOCTHU TOHATUI «CNPABeOIUBOCU» U «Jle-
SUMUMHOCMU», XOTS MHTYUTUBHO ¥ TIPUXOFUTCS

COIJIACUTDCA C HEPealTUCTUYHOCTBIO VX PaBHO3HAY-
Hoctu [Buchanan, Keohane 2006:436-437]. Ho sto
BOBCE He 03HAYaeT, YTO JIETUTMMHOCTb B 4aCTHOM
HOpsAJKe He MOXKET OCHOBBIBATbCSA Ha CIPaBefI-
BOCTI: HAIlpuMep, ANOHCKMII mpodeccop Mexmy-
HapopHoro npasa C. Mypacs paspaboTan KoHLeI-
o «npomusonocmasumocmu»  (“opposability”),
COIJIACHO KOTOPOIl HEKOTOPBIe TOCYAAPCTBA, YTOODI
3aIIOJIHUTD TIpo0enbl (JTAKYHbI), CYLIECTBYIOLINe
B MEXIYHAapOIHOM IIpaBe, IPMOEralT K «OIZHO-
CTOPOHHUM HACU/IbCTBEHHBIM JENCTBMAM» /MO0
B QopMe «ocyliecTBIeHNsI IIpaBa Ha caMoobOOpPO-
HY», 1100 B pOpMe «9KCTeppUTOPUAIBHOTO TIPUMe-
HeHVs1 HAIMOHAJIBHOTrO IpaBar. IIOCKO/MBKY TaKiue
Mepbl MPEeANPUHIMAIOTCSA B «CEPOIl 30HE HOpMa-
TUBHOCTI», IIPY VX JICTUTUMALINY, KaK yTBEpPXK/aeT
IPaBOBeJl, BAXKHYIO PO/Ib UTPAeT KOHLEIIINA «CIIpa-
BemmMBOCTM» [Murase 2009:429-453].

B nokasarenbcTBO M3HAYANBHO —IIPUCYIIETO
TePMMHY «ICTUTVMHbI» 3HAYEHNs MIPABOMEPHO-
CTM U B OOILIeM KOHTEKCTe M3y4eHMsA IPaBOBOTO
COflep)KaHMsl MOHATHS «IETUTUMALS» B MEXIY-
HapOHOM IIpaBe IPeACTaB/IACTCA 3HAYVMBIM 00-
paTuTh BHMMaHNe Ha JIIOOOMBITHYIO OCOOEHHOCTB,
3aKOHOMEPHYI /A IOPUANYECKON TePMMUHOIOTUM
Ha POMAHCKNX fA3bIKaX. Tak, MOHATHE «cAmM0000-
pora» OYKBaJIbHO O3HAYAET «Ie2UMumHas 06opo-
Ha»: “legittima difesa” — Ha UTaIbSIHCKOM S3BIKE’,
“legitima defensa”"° Ha JCIIAHCKOM, “legitima
defesa”! - Ha mopTyranbckom, “légitime défense”* -
Ha QpaHLy3ckoM u T. . Kak Ham Bupmrcsa, otme-
YeHHas JIeKCUYecKas Cenuduka okasaja BIMAHNE
Ha (OPMYyINPOBaHME WTATbAHCKMM IIPABOBEOM
P. Kyappu xonuenyuu «yoauHoti pesonioyuu» u «e-
2UMUMAYUU HOB020 NPABONOPAOKA», COITTACHO KO-
TOPOJI y4YEHDIN1 CYUTAET IPYMEHEHNE CUTIBI 0Npas-
OaHHBIM U JIeeUMUMHbIM, TIOCKOJIBKY BOJIHA, IO €T0
yOeX[IeHNI0, He YTO MHOE, KaK «peakLus Ha Hapy-
IIeHMe MEeXXIYHAPOIHOTO IpaBay, a GpaKT ee yCIlell-
HOTO 3aBepLIEHN JIETUTYMMU3UPYET HOBBII IIPaBo-
nopszok [Quadri 1960:237-241, 246-249].

° Enciclopedia online. “Legittima difesa. Diritto internazionale” Istituto della Enciclopedia Italiana fondata da Giovanni Trec-
cani. URL: https://www.treccani.it/enciclopedia/legittima-difesa-diritto-internazionale/ (data di accesso: 03.05.2024).

1 Diccionario panhispanico del espanol juridico. “Legitima defensa” (Int. pub.). Real Academia Espafiola, Asociacion
de Academias de la Lengua Espafiola, Cumbre Judicial Iberoamericana. URL: https://dpej.rae.es/lema/legitima-
defensa#:~:text=1.,de%20un%20modo%20racionalmente%20necesario (fecha de acceso: 03.05.2024).

"' Diério da Republica. Lexionario. “Legitima defesa internacional” URL: https://diariodarepublica.pt/dr/lexionario/termo/

legitima-defesa-internacional (data de acesso: 03.05.2024).

2 Dictionnaire pratique du droit humanitaire. “Légitime défense” URL: https://dictionnaire-droit-humanitaire.org/content/
article/2/legitime-defense/ (date d’accés: 03.05.2024); [Salmon 2001:642].

Moscow Journal of International Law - 4 - 2024

169



TEATP BOEHHbIX JENCTBUIA 1 MEXXOYHAPOHOE MPABO

A.M. KopkeHAK

He Tak MHOro aBTOpPOB NpeAIpPUHMMAIN IIO-
IBITKY CO3JATb Meopuio Men0yHapooHO-npaso-
601l necumumHocmy (B OTIMYYME OT JETUTUMHOCTI
MEeX/[YHapOJHOTO IpaBa). Tak, aMepMKaHCKuUil
fopuct-MexayHapogank T.M. ®OpaHk ucxogun us
TOTO, YTO COITTACOBAHHOCTb BOJIb TOCYHApPCTB AB-
NAeTCA HeOOXOHMMBIM, HO HE eIMHCTBEHHBIM YC-
JIOBJEM, JOCTATOYHBIM JI/I MEX/YHAPOJHO-TIPABO-
BOJI JISTUTUMHOCTI: OH KaK pa3 Taku CYUTAJ, YTO
B OCHOBE JIETUTVIMHOCTYU HO/DKHBI OBITH CIIpaBef-
JIMBOCTb M COOTBETCTBYE OIIpefie/IeHHOMY Habopy
¢dbopManbHBIX TpeOOBaHMII OTHOCUTEIBHO HOP-
MOTBOPYECTBA, IPABOIPVUMEHEHNA U TONKOBAHMA
HOpPM IIpaBa: 1) 4eTKOCTb, OIPENeIeHHOCTD, KOH-
KpeTHOCTDb (“determinacy”) JIMHTBUCTUYECKIIT
KOMIIOHEHT; 2) CUMBOIMYECKOe IIOfTBEpXK/cHUe
(“symbolic validation”) — KyIbTypHBIIl ¥ aHTpPOIIO-
JIOTMYECKUIT KOMIIOHEHT; 3) COITTaCOBAHHOCTb, CO-
HPSKEHHOCTD C MHBIMM HOPMaMV MEK/[yHapOJHOTO
npasa (“coherence”); 4) CONOFYNHEHHOCTD, HA/IMYME
BEPTUKA/IBHON CBA3Y C MHBIMM HOPMaMM MEXJy-
HapoJHOro mpasa, ux cobmopenne (“adherence”)
[Franck 1988:712; Franck 1990:24; Franck 1995:7-8].
Kanapckue yuensie 0. bpynne u C. Tym, orxons ot
3TOTO YMCTO TO3UTUBMUCTCKOTO MOAXOMA M CKJIOHA-
ACb CKOpee K COLMOTIOTMYECKOMY, BBIABUHY/IN TI'U-
IOTE3y O TOM, YTO MEXJyHapOJHO-IIPaBOBast JIeIn-
TUMHOCTb IIOfIpa3yMeBaeT CIIOCOOHOCTb IOPOXK/ATh
IPMBEPKEHHOCTb BEPXOBEHCTBY MEX[[YHAPOJHOTO
IpaBa KaK TaKOBOTO, @ He OT/E/NIbHO B3ATBIX HOPM
(“the capacity to generate fidelity to the rule of law
itself’) [Brunnée, Toope 2010:53]. B cBoto ouepepp,
CPEfCTBOM IIOOLIPEHNMSA HPUBEPKEHHOCTY MEXY-
HapopHoMy npaBy (“a means to encourage fidelity
towards international law”) sBnseTcs ybexderue —
K/I0YEBOM METOJ, B APTyMEHTATMBHON IIPAKTUKE
[Hughes 2019:842-843].

Bputanckmit mpakTUKYOMNIA IOPUCT-MEX]yHa-
poruuk K. A. Tomac gBUHY/ICA HECKOIBKO Jjajbllle,
€ro Ve O pasfe/ieHNI JIETUTYIMHOCTY Ha TPU B3a-
VIMOJIOTIO/THAIOIIVX BU/Ia MOYKHO M3/IOXKUTD CIIENYI0-
M 00pa3oM: 1) IETMTMHOCTD B IIPAaBOBOM IOHM-
manun (“legal legitimacy”) mogpasymeBaeT HaM4me
HOPMaTMBHBIX paMOK, OOYC/IOBNMBAOIINX 00s-
3aHHOCTb IIOf{YVHEHMNA OIPefle/leHHbIM IIpaBUIaM;
2) IETUTUMHOCTD B MOpaIbHOM M3Mepenun (“moral
legitimacy”) o3Ha4aeT, 4TO OCYIeCTB/IEHNE OIUTH-
4eCKOIl BJIACTU OFHUM aKTOPOM HaJl PYTUM MOXET

OBITD JIETUTUMHO B CHJTy OIPaBIAHHOCTI C MOPAJIb-
HOJl TOYKM 3peHMus; 3) JerMTUMHOCTb KaK COLU-
anmbHbI Qaxt (“social legitimacy”) — 3TO CBOJICTBO,
HpoelypyeMoe Ha JieliCTBUe, HOPMY MV CUCTEMY
B pesy/brare yOeXxaeHns CyObeKTa B TOM, 4YTO OHM
ABJIAITCA MOPAIbHO Y OPUANYECKN JIeTUTUMHBIMU
[Thomas 2013:7-16; Thomas 2014:734-742].

BrigBuraoTca BecbMa CIOpHBIE, JaKe, HaBep-
HOe, OTOPBAaHHbIE OT PeaIbHOCTI TeOPUM, 0OOCHO-
BBIBAIOIIJIE CTPATerMy JIETUTUMALMM B MEXJyHa-
pomHOM IpaBe: 1) JOBONBHO IIATKAsA KOHIIENIVA
0 KOCMOIIOIUTIYECKOM MOHMMAaHUM MEXyHapOf-
HOTO IIpaBa Kak IpaBa Bcero yenosevectna (“the law
of humankind”), paspensiomero Hekye obue QyH-
laMeHTa/IbHbIe IIeHHOCT 1 MHTEPECHI, 2 IOTOMY He
HYXX/JAIOIETOCA B JJOIIONTHUTEIbHOM 000CHOBaHUM
CBOEJI JIETUTUMHOCTY; 2) Mfiess O MeX/YHApOLHOM
npaBe Kak «rmobaabHOM mpase» (“global law”),
Ha OCHOBE KOTOPOTO HeKlie He3aBUCHMBIe TIPefCTa-
BUTE/IV HAIVIOHA/IbHBIX IPABUTE/IbCTB OCYIeCTBIIA-
10T «I7106a/1pHOE yiipaBneHue» (“global governance”);
3)  Kkmaccumyeckas — HOPMATMBHO-JJOTMaTM4ecKas
VHTEpIpeTalysA «IETUTVMHOCTI» B KaueCTBe «JIe-
ranpHOCTI» (“legitimacy as legality”), xorga pelie-
HMA NPUHUMAITCA CYOBEKTaMV MEK[yHAapOJHOTO
IpaBa Ha OCHOBE 11 B COOTBETCTBMN C €ro NOJIOXKe-
HMAMY; 4) TONMKOBaHME JETUTUMHOCTM KaK OTBET-
CTBEHHOCTH M Pa3yMHOCTH, OOOCHOBaHHOCTH, pa-
uyonanbHoCTH (“accountability and reasonableness”)
B paMKaX KOHIENIMY IT06aTbHOTO KOHCTUTYIIMO-
HammsMa [Dellavalle 2022:14-21].

MHorue my61mKamy Mo BOIPOCY JTeTUTUMALVIN
HOATOTOB/IEHBI SKCIIEPTaMM B cepe MOUTUYeCKIX
HayK (MeXXIyHapOHbIX OTHOLIEHMII), TOSTOMY B OC-
HOBaHUM VX JIOXKAT IIPeXJe BCEro IIONUTONOrnYe-
CKUe U COLMOTIOTMYeCKe KOHIenmu. Tak, B craTbe
o7, HasBaHyeM «JlerMTUMAIsA MEXIYHapOJHOTO
yIIpaB/IeHNA: AMCKYPCUBHDBIN IOAXO[» HEMELKUI
nonuronor M. Iteddex paccyxnaer o TOM, «kKak
MeX/YHApOIHble ~OPraHM3ALVM  JIETUTYMUPYIOT
CBOI0 [IESITEMBHOCTb», OMMPAsCh HA TEOPUIO «pa-
IMIOHAJIBHOTO IIPaBOBOTO TOCIIOAICTBA» HEMEIKOTO
couyornora M. Bebepa [Weber 1960"] n na npero
HeMerkoro ¢unocoda u conmonora 0. Xabepmaca
o IerutUMaLyy yepes onpaspganye (“Rechtfertigung”)
[Steffek 2003:249-275; Habermas 2019; Lefkowitz
2020:109-111]. Ha nmermtumanum cBoell HeATENb-
HOCTM MEXAYHApOJHBIMU YHMBEPCATIbHBIMU 1

3 CornacHo M.Bebepy, NernTMmMHOCTb MONTUYECKOTO MOPSAAKa AeTEPMUHNPOBaHA BEPOI ero Cy6beKToB B 06A3aTeNbHOCTb

nogynHeEHNA HOpMaMm npasa.
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perroHaNbHbIMM OPTaHM3ALVAMYU CHOKYCUPOBAHBI
U HEKOTOpble pabOThl MHBIX ABTOPOB, HAIpUMep,
«Mex/yHapofjHble OpraHu3aLyM, JIETUTMMHOCTD
n nerutuManys» [Zaum 2013:3-25] mwmm «Jlermtu-
Manus u Coser Besonacuoct OOH» [Welsh, Zaum
2013:65-87], B KOTOpPBIX TaKXKe 3aMeTHO Yfe/eHye
HPMOPUTETHOTO BHUMAHNSA STUIECKOMY ¥ COLMAIb-
HOMY KOMIIOHEHTaM IpOOIeMaTKL.

2.2. [Ioox00vt K onpedeneHuro U MOAKOBAHUIO
NOHAMUA  «TIe2UMUMAUUSA» 6 MeNOYHAPOOHOM
npaee

IlepeuncrieHHbIe BbIlle M3BICKAHNS, B TOM HIC-
Jle MEXAVICLIAIINHAPHbIE, XOTSI OHM ¥ IIOCBSIIEHBI
CMeXHOJ1 TeMaTuKe, He PAaCKPBIBAIT JOCTATOYHO
SCHO ¥ TIOJMHO CYLIHOCTD, IIPOMEXYTOYHBIE 3Ta-
IIbI, TOAXOABI K VIHTEPIIPETALNI CAMOTO IIPOLIecca,
KOTOPBI XOTeNOCh Obl 0003HAYNUTD KaK «MexHOy-
HAPOOHO-NPABO6AS Ne2UMUMAYUA», B KOHEYHOM
CyeTe HAIPAB/IEHHOrO HA JOCTIDKEHIe, [IPU3HAHIE
WIN TIOATBEPXK[EHNUE JIe2UMUMHOCHU KAKOI-1160
MeXIyHapOJHO-IIPaBOBOI TO3ULMM TOCYHAPCTBA,
BK/IIOYas ero mericrsue (uam Oespeiicteue). Vnaue
rOBOpsI, IIPeAMET VCCTIe[OBAHMSA B [JAHHON CTaThbe

BeCbMa KOHKDETHO OTPaHNMYeH BbIIIEYKa3aHHBIM
crennuUYHbIM, Ha NEPBBIN B3I/IAL, 3HAUYCHUEM —
3HaueHMeM IeM MeXIYHapOIHO-IIPaBOBOIl IIO-
JIUTUKN TOCYAAPCTBA, 3aK/TIOYAIOLIENICA B «/leeutnu-
mayuu ero osuuyn» (“a légitimer leur position” [de
Lacharriére 1983:13-22; Virally 1990:123-131; Pellet,
Miron, Forteau, Nguyen, Daillier 2022:119-144]).
O6paruBiuncy K aHamusy npaxkmuku MC
OOH, o6Hapy»eHO, YTO Ha JAHHbII MOMEHT Tep-
MuH «ecumumavus» (“legitimation/legitimization/
legitimisation”) He sBseTCA OOILIENPUMEHNMBIM
B IOKyMeHTaX, npuHmMaembix Cypmom'. Opxako
ynotpebmsercs TepMuH ‘justification™® (“legitimate
justification™ «IETUTMMHOE 00OCHOBaHIMe,
“sufficient justification”"’ - «gocrarouHOe 06OCHO-
BaHMe», “convincing justification”"® - «ybepurenpHOe
obocHoBanue», “legal justification” - «mpaBoBoe
obocHoBanue», “historical justification™ - «ucro-
pudeckoe 060CHOBaHVe») B 3HaUYEHUM 0OOCHOBAH-
HOCTH, VJIM ONIPaBJaHHOCTY, KOTOPas OLeHNBACTCA
0 TPeM KpUTepusAM: 1) pasyMHOCTb; 2) 00beKTUB-
HOCTb; 3) HaIIpaB/ICHHOCTD Ha OCTYDKEHNE IETUTIM-
HOJT (HampuMep, OOIIeCTBEHHO IIO/Ie3HOI) Iemy™.
B cBoto ouepenp, Iof1 MOHATIEM «pasymHocmvy MC
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4 XoTa, Hampumep, B BbllleyKa3aHHOM 3HaueHWW BCTpeyaeTca yrnoTpebneHve TepmuHoB “legitimation” wn “legitimize”
B «KommeHTapuu k Yctasy OOH», nogrotoBneHHom nog pefakumeit cyabyt MC OOH B. 3ummbl. Cm.: [The Charter ... 1994:66, 118].
> Cm., Hanp.: Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide
(Ukraine v. Russian Federation). Judgment of 2 February 2024. ICJ. Para 75. P. 40: “Justification for its actions under other rules
of international law". URL: https://www.icj-cij.org/sites/default/files/case-related/182/182-20240202-jud-01-00-en.pdf (ac-
cessed date: 21.02.2024).

6 Cm., Hanp.: Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar
v. United Arab Emirates). Preliminary Objections. Judgment of 4 February 2021. I.C.J. Reports 2021. P. 105. Para 103. URL:
https://www.icj-cij.org/sites/default/files/case-related/172/172-20210204-JUD-01-00-EN.pdf (accessed date: 21.02.2024).

7" Cm.: Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. Myan-
mar). Order of 18 May 2020. I.C.J. Reports 2020. P. 76. URL: https://www.icj-cij.org/sites/default/files/case-related/178/178-
20200518-ORD-01-00-EN.pdf (accessed date: 21.02.2024); Continental Shelf (Tunisia/Libyan Arab Jamahiriya). Application to
Intervene, Judgment of 14 April 1981.1.C.J. Reports 1981. P. 11. Para 15:“A proper or sufficient justification” (<Hapnexaiyee nnv
JocTatoyHoe obocHoBaHMe»). URL: https://www.icj-cij.org/sites/default/files/case-related/63/063-19810414-JUD-01-00-EN.
pdf (accessed date: 21.02.2024).

8 Cm., Hanp.: Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Ser-
bia). Judgment of 3 February 2015.1.C.J. Reports 2015. P. 136. Para 468. URL: https://www.icj-cij.org/sites/default/files/case-
related/118/118-20150203-JUD-01-00-EN.pdf (accessed date: 21.02.2024).

' Cm., Hanp.: Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua). Judgment of 13 July 2009.
I.C.J. Reports 2009. P. 254. Para 104. URL: https://www.icj-cij.org/sites/default/files/case-related/133/133-20090713-JUD-
01-00-EN.pdf (accessed date: 21.02.2024); Oil Platforms (Islamic Republic of Iran v. United States of America). Judgment
6 November 2003. I.C.J. Reports 2003. P. 186. Para 51. URL: https://www.icj-cij.org/sites/default/files/case-related/90/090-
20031106-JUD-01-00-EN.pdf (accessed date: 21.02.2024); Gab¢ikovo-Nagymaros Project (Hungary/Slovakia). Judgment
25 September 1997. .C.J. Reports 1997. P. 62. Para 97. URL: https://www.icj-cij.org/sites/default/files/case-related/92/092-
19970925-JUD-01-00-EN.pdf (accessed date: 21.02.2024).

2 Cm.: Continental Shelf (Tunisia/Libyan Arab Jamahiriya). Judgment of 24 February 1982. I.C.J. Reports 1982. P. 71. Para 95.
URL: https://www.icj-cij.org/sites/default/files/case-related/63/063-19820224-JUD-01-00-EN.pdf (accessed date: 21.02.2024).

21 Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East
Jerusalem. Advisory Opinion of 19 July 2024. ICJ. P. 56. Para 191: “Justified, in that it is reasonable and objective and serves
a legitimate public aim”. URL: https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-en.pdf
(accessed date: 25.07.2024); Judgment No. 2867 of the Administrative Tribunal of the International Labour Organization
upon a Complaint Filed against the International Fund for Agricultural Development, Advisory Opinion of 1 February 2012.
I.C.J. Reports 2012. P. 27. Para 39: “Justified on objective and reasonable grounds". URL: https://www.icj-cij.org/sites/default/
files/case-related/146/146-20120201-ADV-01-00-EN.pdf (accessed date: 21.02.2024).
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OOH nonnmaer «Hamm4ye 000CHOBAHMSA Ha PALo-
Ha/IbHBIX Hayamax»>.

Takum 06pa3soM, XOTSA TEPMUH «IETUTUMALIUA»
JI/1 MeXXYHapOJJHOTO IIpaBa I He ABJIAETCA HOBbIM,
B HAay4HOII IUTepaType, paBHO KaK 1 B IIPaBOIpPU-
MEHUTENIbHON TIPAKTHKe, 0Ka He 3aKPErnIoch ero
YeTKOTO, OJHO3HAYHOro ompeaeneHnd. [luckyc-
CUM TIO 3TOMY IIOBOJY IIpUBENN Jjaxe K, IO CyTH,
HapajeNbHOMY COCYIIeCTBOBAHMIO, Ha IIepPBbIi
B3IJISA/T, B3aMMOMCK/TIOYAIOIIMX KOHHOTAluit. B cBs-
3V C 3TMM CYUTAEM Le/IeCO0OpasHBIM PacCMOTPETD
Yl CPaBHUTD C/IOBAapHbIe leQVHNLVIN UCCIIENyeMOro
HOHATHAL.

1. Tak, B aBTOpUTETHOM U Hambosee pacrpo-
CTPAaHEHHOM B aHITIOA3bIYHOI nuTeparype [Opu-
nuyeckoM cnosape braka (Black’s Law Dictionary,
1968) TIpUBOAATCS ClIefyIOLe OIpeNeTIeHNUs: «e-
2UMuUMayus — 9TO TPUIAHME JeTUTUMHOTO VN
IPaBOMEPHOTO XapakKTepa TOMY, YTO M3HAYa/TbHO
TAKOBBIM He SIBILIOCHY»; «IE2UMUMUPOBAMb — Jie-
laTh IIPAaBOMEPHBIM; IIPKUAABaTh JETUTUMHOCTD
(IIpaBOMEPHOCTD)»; «/1e2UMUMHbIL — TIpaBOMep-
HDBIJi, paspelleHHblll, IPY3HAHHDI HOpMaMy IIpa-
Ba, COOTBETCTBYIOLMIT HOpMaM IpaBa» [BlacK’s ...
1968:1046].

2. Bwuspanum toro xe cnosaps 2009 r. (Black’s
Law Dictionary, 2009) necumumayiisi Ha3BaHa «aK-
TOM IIPYJAHUA 4YeMY-100 IPaBOMEPHOTO XapaKTe-
Pa; CaHKLMOHMPOBAHMEM, IONyYeHNeM paspelie-
uus» [BlacKs ... 2009:984].

3.  Cormacuo Iuuuknonenuyu Makca Ilnan-
Ka 110 MeXIYHapOJHOMY IybaHOMY nipaBy (Max
Planck Encyclopedia of Public International Law,
2011), TOHATVE «IE2UMUMAUUSL» OIIPENENeTCs

KaK «IIpU3HaHUE IpaBOMepHbIM/060CHOBaHMe/
OIpaBfjaHNe», T. €. OHO CUHOHVIMWYHO IOHATHIO
“justification™.

4. o pedpunnuym KeMOpumKcKoro MexpyHa-
ponHoro cmoBaps aHrmiickoro sisbika (Cambridge
Dictionary, 2024) TepMMH  «le2UMUMAUUI»
(“legitimation”, Taxxe “legitimatization”) o3HadaeT
«IeiiCTBME VTN Pe3y/lbTaT HpPUAAHUA 4YeMy-Tnbo
IPaBOMEPHOrO (IETMTMMHOTO) XapakTepa, a IMeH-
HO CYUMTAIOIErocsi 0OOCHOBAHHBIM, LiellecooOpas-
HBIM, [JOIIyCTVMbIM, IPYeMIEMBIM»™, T. €. 3TO IpO-
IecC TpUBELEHNA KaKOro-nmbo MeiicTBUA, aKTa,
pelLIeHVs U T. Il. B COOTBETCTBHUE C AEVCTBYIOUVIMI
HOpPMaMJ IIpaBa.

5. B OxcdopackoM cmoBape aHIIMIICKOTO
asbika (Oxford English Dictionary, 2024): viccneny-
eMblil TEPMIH OIIpefie/ieH KaK «060CHOBaHMe 1/ W
IpM3HAHME MOIUTUYECKOTO IOTHOMOYMA»; «CO-
OTBETCTBNME HOPMaM IIPaBa»; «IIPOLECC TPUAAHS
CIIPaBeINBOrO MY IPMEM/IEMOro XapakTepa (060-
CHOBAHHOCTD)»%.

6. Hambomee nakoHmuHas QopmynnupoBka
coiepxnTcss B DBOMBLIOM IOPUANYECKOM CIOBape
(2003 1.) - «npudarue NTETUTUMHOCTI».

7. Bmecre c TeM cremyeT OOpaTUTh BHVMa-
HJie Ha TO, YTO B BOJIBIIOM IOpUAVIYECKOM CIoBape
2010 r.,, B IOpupnyeckoMm croBape CIpaBOYHO-IIpa-
BOBOII cucTeMbl «3akoHlIpocTt», B bonbiiom sHIuU-
K/IOIIeNYecKOM C/IoBape, a Takke B COBpeMEHHOM
5KOHOMIYECKOM CJI0Bape IIOfi TEPMUHOM «/le2ummii-
mayus» «(OT 7ar. legitimus — 3aKOHHBII, IpaBOMep-
HbIil)» NOHMMAeTCA He NPUAAHUe, a «NPU3HAHUe
WY nodmeepioeHue 3aKOHHOCTY (IETUTUMHOCTN)
KaKoro-mbo ImpaBa WM HOTHOMOYMs»”. AHaso-

2 Certain Iranian Assets (Islamic Republic of Iran v. United States of America). Judgment of 30 March 2023. ICJ. P. 45. Para
146: “The term “unreasonable” means lacking in justification based on rational grounds”. URL: https://www.icj-cij.org/sites/
default/files/case-related/164/164-20230330-JUD-01-00-EN.pdf (accessed date: 25.07.2024).

2 Wolfrum R. Legitimacy in International Law. — Max Planck Encyclopedia of Public International Law [MPEPIL], March
2011. URL: https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1960 (accessed date:
20.08.2023).

24 Cambridge Dictionary. Cambridge University Press & Assessment 2024. URL: https://dictionary.cambridge.org/diction-
ary/english/legitimation (accessed date: 20.08.2023).

% Oxford English Dictionary. 2024 Oxford University Press. URL: https://www.oed.com/dictionary/legitimation_n?tab=fac
tsheet#39649646 (accessed date: 20.08.2023).

% Bonbluoi topranyeckunii cnosapb. A.f. Cyxapes, B.E. KpyTckux, A.fl. CyxapeBa. M.: UHdpa-M. 2003. URL: https://dic.aca-
demic.ru/dic.nsf/lower/15830 (gata obpaLyeHus: 19.08.2023).

2 Bonbluoii opugmuecknin cnosapb. A.b. bopucos. M.: KHukHbI Mup, 2010. C. 329. — bubiuomeka npogheccuoHanbHeix
cnosapel. Pexxkum goctyna: no nognucke. URL: https://biblioclub.ru/index.php?page=book&id=89863 (gata obpalieHus:
20.08.2023); HOpuaunuecknii cnosapb — CnpasoyHo-npasosas cucmema «3akoHllpocm». URL: http://www.zakonprost.
ru/help/dictionary/I/legitimaciya (pata ob6paiieHua: 20.08.2023); bonbluo 3HUMKIONEANYECKUiA cioBapb. M. pep.
A.M. MpoxopoB. 2-e n3f, nepepab. n gon. M.: bonblasa poccuiickas sHumknoneauns; CM6.: HopuHt, 2000. 1434 [21] c. URL:
https://dic.academic.ru/dic.nsf/enc3p/176954 (pata obpawieHms: 20.08.2023); CoBpeMeHHbIi SIKOHOMUYECKUIA COBapb.
B.A. Pain36epr, J1.LLl. lososckuid, E.B. Crapony6uesa. 2-e n3g., ncnp. M.: MIHOPA-M, 1999. 479 c. URL: https://dic.academic.ru/
dic.nsf/econ_dict/8434 (gaTa obpaiieHus: 20.08.2023).
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TMYHasA TOYKA 3peHMA OTpakeHa B VIcropmdeckom
cloBape Ta/UIMIM3MOB pycckoro ssbika (2010 r.):
«[TopTBepXeHMe WIN IPU3HAHNE 3a KeM-Tnb0 Ka-
KOro-nmbo mpasa»?,

OTO O3HAYaeT, YTO B OTEYECTBEHHOM HAyYHOM
060poTe 32 HOHATHEM «TETUTUMALUS» He 3aKPeIn-
JIOCh 3HAYeHMe ONpaBJaHMA 4ero-mbo M3Hayailb-
HO HEIPaBOMEPHOIO, a, CKOpee, MMeeTCS B BUIY
060CHOBaHNUe TPaBOMEPHOCTH TOTO, YTO Ha IIep-
BB/l B3IJIAJ, He ABJIACTCA 04e6UOHO NPABOMEPHLIM
IO PAAY 3a4aCTYI0 CyObeKTMBHBIX NIPUYMH, HO He-
KOTOPBIM KaXKeTCsl 1pasoonodobHvim. VIHBIMU CTIO-
BaMI, pedb UAET O HeOOXOAVIMOCTY IIPOBEMeHMNA
IOPUMYECKOl SKCIEePTMU3bl /I MPOBEPKM Ha CO-
OTBETCTBNE JEJCTBYIOIMM HOpPMaM IIpaBa, IIpHU-
BefleHNA JI0Ka3aTeIbHOM apryMeHTAlMy B Ie/AX
OKa3aHMA BIMAHUA Ha MEXJYHapOJHOE IPaBOCO-
3HaHMe, YOeXX/ieHVsI OONMBIIMHCTBA B IPaBUIbHO-
CTM ¥ KOPPEKTHOCTY VICIIONIb3yeMbIX, B YaCTHOCTH,
MeX/JYHapOJHO-TIPaBOBBIX ZOBOZIOB. Benb ecim 6bl
MeX/YHapOJHOE IIPaBO, PaBHO KaK ¥ HAI[VIOHA/Ib-
HOe IIpaBo, He 00/aJia/lo CBOJCTBAMM HOPMATUB-
HOCTM) ¥ KOHKPETHOCTH, OHO Obl IIPEBPATUIIOCH, 110
BbIpaxkeHn0 M. KockeHHnemn, B «acagHyo j1eru-
mumaryio» (“a fagade legitimation” [Koskenniemi
2012:12]) [oCTVXKEeHMIT TOMUTUYECKOI BIaCTH, 00e-
CIIeuNBasi IUIIb «BUAVIMOCTD 000CHOBAHHOCHIU 1 Jle-
2UMUMAYUY TOTO, YTO TOCYAAPCTBA BHIOMPAKOT Jie-
natb» (“a semblance of justification and legitimation
for what states choose to do” [Higgins 1995:15]).

dopmupys coOCTBEHHOE BUJIEHNUE IOHATHA «Jle-
TUTVMALVsT» B MEXIYHAPOLHOM IIpaBe, IIpelaraeM
K PacCMOTPEHMI0 pa3pabOTAaHHYI0 HaMU TUIIONO-
TYIO IIOAXOMIOB K OIPEe/IeHNI0 NaHHOTO MOHATHA:
Hueunucmuueckuti (onpasdarue V3HAYAJbHO He-
IIPAaBOMEPHOTO, «N0020HKA» IOPUAMIECKOIl apry-
MeHTaluu), udeanucmuueckuti (npusHanue VI
noomeepiuoexye 3aKOHHOCTM (JIETUTMMHOCTH) Ka-
KOr0-71160 IIpaBa My IOTHOMOYNS ) Ml KOMHPOMUCC-
Holl (CAHKUUOHUPOBAHLUE, TIOTYYeHVIe pa3pelleHNns,
npusedeHue 6 coomeemcmeue C MIENCTBYIOLVIMIU
HOpMaMM IpaBa). /s 1eneil MCCIefOBaHUsA aBTO-
POM OBUIM BOCIPUHATHI ¥ aIaNTVPOBAHbI KOHIIEII-
MU TIPAaBOBOTO HUTWIM3MA (03HAYAIOIIEro, Ipole
rOBOps, HEJOOLEHKY IIpaBa) U IPaBOBOTO Jjea-
Jm3Ma (3aK/IIYAIOIIEroCs, HAIPOTUB, B €ro Iepe-
OILIeHKe), a 3aTeM CKOHCTPYMPOBAHO HEKoe CpefHee,
IPOMEXYTOYHOe, KOMIIPOMUCCHOe 3BeHo. Ha Ham
B3IVIAJ, HUSUIUCIUYeCKULl 100X00 K OIpefeeHIIO

TePMUHA «JIETUTUMALNS», 10 CYTH, HUSBOAUT MEX-
IlyHapOJ{HOE TIPaBO, MOAPBIBAET €r0 aBTOPUTET KaK
perynaTopa MeXIOCYAapCTBEHHBIX OTHOLICHMWIA,
IIOCKOJIbKY VICXOAMT U3 VI3HAYa/IbHOJ HellpaBoMep-
HOCTM, HECOOTBETCTBMA HOPMaM MEK/yHapOHOTO
IIpaBa y>Ke CBEepIIEHHbIX IeICTBIIT. MOXKHO CKa3arTb,
IpeIPUHMMAETCS HOIBITKA VX 3aMacKMPOBATh, 3a-
TyLIEBaTh IIOf, JIETUTUMHBIe. TaK, Hake B 3aIajHoO
MeX/YHapOJHO-TIPaBOBOJ JIMTEpaType, 0COOEHHO
B HOBEJIIINX UCCTEIOBAHNAX, 00paljaeTcss BHUMA-
HJie Ha BO3MO>KHOCTb PaCCMOTPEHN JIeTUTUMALIUN
C IByX PasHBIX PaKypCOB: KaK «OCHOBAHHYIO Ha He-
JKECTKVX ¥ BOJIBHBIX IpaBuIax» (“open and loosely
rule-based”) wnu KaK «BepXOBeHCTBO IpaBa». [Ipu-
4eM YTBEpXKJlaeTcd, 4To Iociae Bropoii MupoBoii
BoitHpl CIIIA ypamoch cospaTb Takoil IIPaBOBOM
HOPSAJOK, KOTOPBI/ OJHOBPEMEHHO OCHOBAH Kak
Ha BBIIIOJIHEHUM KOMaHJ Bamuurrona (reremona),
TaK M Ha cormacuy rocymapcts (“command-based
and consent-based”) [Orakhelashvili 2020:231].
BMmecTe ¢ TeM JaHHBIN OAXOM CTAHOBUTCS MOIII-
HbIM BHEIIHENOMNTIYECKUM WHCTPYMEHTOM psfia
(mpexx/ie BCero 3amagHbIX) CTPaH A/ 3aIycKa Ipo-
1ecca BIPabOTKM 110 METOAY «MO3TOBOTO LITYPMa»
M300peTaTe/NbHbIX, KPeaTUBHBIX, TIIATEIBHO IIPO-
JIyMaHHbBIX IIOXOf0B K OOOCHOBaHMIO TOTO WM
VIHOTO IOJIMTUYECKOTO PELIeHNA B LeIAX 3alUThI
KaK aKTya/IbHBIX, TaK ¥ PACCYMTAHHBIX Ha IIepPCIeK-
TUBY HAIMOHAJIbHBIX MHTEpecoB. Takoil MHCTpY-
MEHT C/TY>KUT CyIL|eCTBEHHBIM, IPAaKTNYeCKI HEOTb-
eM/IEMBIM 3/IEMEHTOM MEXIYHapOIHO-IIPaBOBOTO
MeXaHM3Ma JIETUTYMALVIM, B YaCTHOCTY, BOCHHBIX
merictBuii CIIA Ha TeppuUTOpPMAX MHOCTPAHHBIX
rocypapcts. IIpu aToM crefyeT OTMETUTD, 4TO CO
BpeMeHeM YKa3aHHBIN IOAXOJ| BOIOLVIOHVPOBAII
Y HadaJl HOCUTD HpedynpedumenvHuili xapakmep,
T. €. TIPOBONATCA 3a071d208peMeHHAS OPULIIecKas
OIlEHKAa PVCKOB M CMHTe3 MM pa3paboTKa HOBBIX
HaJUIeKALIMX MeXIYHapPOIHO-IIPAaBOBLIX JIOBOJOB
I 000CHOBaHMSA 1 YOeXIeHNs OONMBIINHCTBA TO-
CyZlapCTB MUpPa B IIPAaBOMEPHOCTH TI0KA ellje TOIbKO
IJTAHUPYEMOTO MOJIUTIYECKOTO LIIara.
Moeanucmuueckuii  n00x00 K OIpefeNeHNI0
TePMUHA «IETUTUMALVST» VUCXOAUT U3 UCKPEHHeN
yO@XIEHHOCTI B TOM, YTO IPY HOMOLIV IPUHATHA
COOTBETCTBYIOIETO, I'PAMOTHO IOATOTOBIEHHOTO,
IPaBOBOTO JOKYMEHTa MOXKHO paspelmuTdb T0b0e
IPOTUBOpeYle, 3aII0TTHUTD /TI00011 00HAPY KeHHbII
po6es, 000CHOBATD M0 0e IIOUTIYECKOe PellleHNe

% WcTopryecknii cnoBapb ranimum3moB pycckoro Aasbika. H.M. EnnwkmH. M.: 3TC. 2010. 5140 c. URL: https://gallicismes.
academic.ru/22063/nerntnmauma (aata obpateHua: 19.08.2023).
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nnu jeiicteue. [Ipy aToM cnefyer uMeTb B BULY, 4TO
TaKoe IIOHMMaHIUe BCe Ke IOJpasyMeBaeT TOJIKO-
BaHJe TEPMUHA «IETUTUMALVA» B UCKIIOUUTEIbHO
HOJIOKUTENbHOM KJII04e KaK IPOIlece, B Pe3y/ibTaTe
KOTOPOTO JJOCTUIAETCs MU TIOATBEP>KIAETCS HeKoe
(byHaMeHTaIbHOE, HEOIPOBEP)KVMIMOE, HaJIeXHOe
Ka4ecTBo (CTaTyc).

KomnpomuccHoiti n00xo0 MMeeT OTTEHOK yCcrmynu-
MebHOCM U, T. €. HAIN4YMA KaKOro-1160 HeCOOTBeT-
CTBUA, HEJOCTATOYHOCTU OCHOBaHMIA, BC/IENCTBME
4ero JielaeTcs HeKoe MCK/II0YeHMe, MyCTh U MMelo-
ljee BECOMOE OIIpaBJlaHMe /I OTXOfa OT JieiiCTBY-
IOIIMX HOPM IIpaBa 1o 001ieMy IpaBuIy B JaHHOM
KOHKpeTHOM ciyyae. [Tpu Takom nopxope Hanbomee
KOMIIJIEKCHBIM OIIpefie/ieH)eM TIOHATHUSA «IeTUTIMA-
LVisl» MOXKHO CUUTATD «MPU3HAHUe, noomaepioerue,
npuHAmue UaU 0NpasoaHue Cyuw,ecmeyuiezo Ul
Henaemozo U, N0 Cymu, Paxmuueckozo nonomeHus
den» [Schwarzenberger, Brown 1976:560].

Takum 06pa3oM, HalpalIMBaeTCs BBIBOJ O MHO-
TOTPaHHOCTY ¥ HEOJJHO3HAUYHOCTH IIOHUMAHMA Tep-
MUHA «IETUTMMALVA» B MEXIYHApOJHOM IIpaBe
B Hacrosllee BpeMs. OTUM OOYC/IOBIEHO IpeAro-
YTeHUe B 3apyOeKHOM aHINIOA3BIYHOM IIPAaBOBOM
IMCKypCce KOMIIPOMICCHOTO ITOJX0/1a K TO/IKOBAaHMIO
cylHocTH npouecca nerutumanyum. Ipennoxxennas
TUIIONOTMA IIOAXOJOB K MHTepIpeTaluy aHaIu-
3/PyeMOT0 HOHATUA OTPa’kaeT aBTOPCKMUIT B3ITIAJ,
Ha Tpo0/eMy, He sB/IAETCS a0COMIOTHOM ¥ HOCUT
OTYACTH YCTIOBHBI XapaKTep, IOCKO/IbKY Ha IpaK-
THMKE BBICOKA BEPOATHOCTb CMEIIEHUSA HUIMINCTHU-
4eCKOro, WJealMCTUYECKOr0 U KOMIIPOMMCCHOTO
HO/IXOfIOB B PA3/MYHBIX BapMalMAX MX COYeTaHMs,
B TOM YJICJI€ B pe3Yy/IbTaTe afjalliTalli K KOHKPETHOI
MEX[YHapO[HO-IIPaBOBOI cUTyauuu. Bmecre ¢ rem
clefyeT IPU3HATb OTCYTCTBUE HONATOCPOYHON 3a-
MHTEPeCOBAHHOCTH TOCY/JapCTB B JOMMHUPOBAHUY
HUTMIMCTUYECKOTO IIOAXO[a, B IeIOM IIOfpbIBa-
IOLIETO OCHOBBI, Ha KOTOPBIX 3VDK/IETCA MEXIyHa-
pOfiHOE IIpaBO, U BO3HMKHOBEHME 3aKOHOMEPHOI
TEHJICHIIMY K €T0 TPaHCPOPMALMy B KOMIIPOMIICC-
HBIJT IOJIXOJI, XOTs1 3a4aCTYI0 U HOCAIEel yicTo dop-
MaJIbHbII XapaKTep.

2.3. Codepmanue u cmpyKmypHole 3nemeHmbl
NOHAMUA «MeNOYHAPOOHO-NPABO6AsT Tle2Umuma-
uusa»

Ha nHamr B3miAf, CTPYKTypy Ipoliecca Mexpy-
HAPOJHO-TIPaBOBOJ JIETUTUMAIIMU B €r0 CHUCTEM-
HOM, KOMII/IEKCHOM IOHMMAHMM MOXKHO U3/IOXKUTD

2 Cm. Takxe: [Thomas 2013:16; Thomas 2014:742].

174

crepyomum obpazom. [lo anamormm ¢ m06BIM
VHBIM BUJIOM JESTeTIbHOCTH CYOBeKmom sesumu-
mayuu OyfeT TOT, KTO IpeAIpUHUMAET OIpefe-
JIeHHble [EeCTBUS [JId HOCTVOKEHUA LIeNUM B BUJE
HOATBEPXKZIEHVSI MU TIPUSHAHWS JIETUTMMHOCTI
o6bexTa merntuMan iy (0OBIYHO 3TO KIACCUYECKUIT
U TJIaBHBII CyO'beKT MEeKIYHAPOJHOTO IIpaBa — ro-
cymapctBo). Ob6vexm necumumayyiu — 3TO TO, Ha YTO
HAIIpaBJIeHbl JIeVICTBUA CYOBEKTa, — T. €. MeX/yHa-
pOIHO-TIpaBoBasi MO3ULMA TOCYAAPCTBA, TOBOPS
06001eHHO. Memodom u cpedcmeom recumumaruu
CITYXXUT MEXAYHApOJHO-IIPaBOBas IMOMUTUKA TO-
cymapctBa. OcHosanuem neeutmumHocmu 0ObeKTa
NIETUTUMALVN B CTPOTOJ MHTEPIPETALNY SB/IAIOT-
Cs1 HOPMBI ¥ IPVHIVIBI IIPaBa, OHAKO UM MOTYT
BBICTYIIaThb J Yallle BCEro BBICTYIIAIOT pas/IMdYHbIE
BbIpabarbiBaeMble TEOpPMM, KOHLEMINY, KOTOpBIE
MOTYT ObITh He TO/IBKO IPABOBBIMY, HO U TOTUTH-
YeCKVMU, TTOMUTUKO-TIPABOBBIMM, HOIMTUKO-COLI-
O/IOTMYECKVMM, O0YC/IOB/IEHHBIMM C TOYKM 3PEHMs
MOpaIM U T. . ¥ KOTOPble BOCHPYHATBHI U TIPUHATHI
B pesy/bTaTe COITIACOBaHMs BO/Mb rocynapcrs. Co-
OTBETCTBEHHO, TIpeciefyeMasi yesib M JOCTUTHY ThIN
pe3ynvmam B Vfeane NO/DKHBI COBIAJATb B BUJE
OKa3aHMUs HY)XHOTO BO3JIEVICTBYS Ha 001Iiee MeX/y-
HapOJHOe IPaBOCO3HAHNME U HOATBEPXKAEHNUS VN
HPV3HAHUA JIETUTUMHOCTU TO3VULMM TOCYApCTBa
(ero moBemeHus, HeVCTBUS, Oe3feiicTBIsA), YOex e-
HMsI B IPaBUIBHOCTY ¥ IPAaBOMEPHOCTU IIPUYMHBI
HPEAIPUHATOrO AeVICTBYA, U30PaHHOI TO3UIINNL.

[IpepenbHO 000611ast, TerUTUMALUSA — 3TO CO-
CTOALINI U3 ONPEJe/IEHHBIX AEMICTBUI IPOLIECC, Ha-
LIe/IEHHBII Ha TO, YTOOBI CYOBEKTHI MEXX/TYHAPOHO-
ro IpaBa HOBEP/IY B HOPMATHBHYIO TETUTYMHOCTD
o0bexTa mernTUManyu. Bompeku pacmpocTpaHeH-
HOMY MHEHUIO, JIETUTYMALV He00513aTe/IbHO HOCUT
XapaKkTep CO3HAMENbHbIX, HAMEPEHHbIX YCUINIL
TI0 B/IVSTHUIO Ha YO@XK/IeH IS ¥ B3TLAZBI O TOM, YTO SIB-
JIeTCsI HOPMATMBHO OIIPaBJJAHHBIM: 0ecco3Hameb-
Hoe, MOXXHO CKas3aTh, UHePMHOe, BOCIIPOU3BeeHMe
IIVPOKO PACHPOCTPAHEHHbIX HAPPAaTUBOB JIETH-
TUMHOCTI TOXKe OyfeT HpencTaBiIATb co6oil mpo-
necc nerntuManyn® (910 7Ba BUAA MEXIYHApOJ-
HO-TIPABOBOJI JIETUTYMALIUY IO KPUTEPUIO HATUUUS
80714).

[Ipepnaraem TaKXKe K/IaccupuIpoBarh
MEXIYHApPOJHO-IIPABOBYIO JIETUTYMALMIO HA TPK
BUJIA TI0 8peMeHHOMY KpuTepuio: ante factum (3a-
OmaroBpeMeHHast), eodem tempore (mapasienpHas)
u post factum (peTpocreKTUBHAs).
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AKTBI eruTuManyy oOBACHAIOT, KaK ToCyaap-
CTBA IIPMHMMAIOT U Q[JAIITHUPYIOT OLpeie/IeHHOe MU-
poBO33peHNe, CrocobCTByOIee HOPMUPOBAHNIO
BHEIIHEJ! TIO/IMTUKU B COOTBETCTBUM C JOMVHUPY-
IOIM HabopoM upeit u yoeXxeHnit 0 TOM, 9TO SIB-
JII€TCS ONPABIAHHBIM, PAllMOHATbHbBIM, 2 3HAUNUT —
JIETUTUMHBIM — ToBeneHueM [Becker 2010:134].
dakT MernTUMaLM MeXIYHAPOJHO-IIPABOBOIL I10-
3UIIMY O3HAYAET, YTO MEXIYHAPOJHOE COOOIIECTBO
IPVHUMAET U IPU3HAET MEeX/YHApPOIHO-TIPaBOBbIE
UJeN 9TOTO TOCY[ApPCTBa KaK COOTBETCTBYIOLINE
MEXIYHapOJHOMY IIPaBY U OJHOBPEMEHHO OTBedYa-
Ioljye TOTPeOHOCTSAM HacToslero BpeMenu. IIpu-
4eM yOexnOeHue CUUTAETCS CTEP)KHEBBIM METOJOM
JUIA TeX MeX[YHapOIHBIX aKTOPOB, KOTOpbIe Kak
pa3 «CTPeMATCS COfeiICTBOBATh YBXKEHUIO MEX/Y-
HapopHoro npasa» [Ratner 2012:568].

CoBpeMeHHbBIII aMepUKAHCKMIT MCCIefoBaTeNb
JI. BomaHCKM cymMTaeT, 4TO NPuU3HAHUE IIPoIecca
HPVHATHS PEIleHIs Ie2UMUMHbIM CITY>KUT TPeTbUM
OCHOBaHMeEM, OODBACHAIIM COOMIOeHNe HOPMBI
IpaBa, HAPALY CO CMPAXOM CAHKIYUY Vi HATTNYUEM pd-
UUOHAILHO20 YOexOeHUs B TIPABUIBHOCTI 9TOTO pe-
meHys1. [Ipu 9TOM JIeTUTMMHOCTD BK/IIOYAeT B cebs
upneto ysaxcenus (“deference”), B oTmm4me oT pauu-
OHAJIBHOTO YOeXJIeHVsI, U UMeeT HOPMAmueHblil
xapakmep, B OTIN4YE OT NPUHYKAeHus. [Toatomy
JIeUMUMAUUs CnocoOHAa He NPOCMO HA3bLIBAMb NPU-
YuHy 017 cosepuieHust Oeticmeus, a onpasovleamo,
060cHo8vI6amb e20. Bo3Bpalasch K CIIOPHOMY BO-
IPOCY O COIep>KaTeIbHOM 00'beMe MOHSTHUI «/IeTH-
TUMHOCTb» U «JI€TAJIbBHOCTb» (MM «3aKOHHOCTDY),
IpaBOBey, IpefJlaraeT pacCMaTpUBATh IIOHATHE
«IETUTUMHOCTb» KaK 0o0jiee IMIMPOKOe, MOCKOMb-
Ky BOIIPOCBHI JIETUTVMHOCTM 3aTParuBaloTCs Hake
TOIA, KOIZA peyb MAET O IpaBuU/lax INOBeNeHNs,
HE UMEMNX 0053aTeNbHON CUIIbI, 3AKOHHOCTD JKe
SIBJIAETCS JIVILID OJHVM 13 BO3MOXKHBIX OCHOBaHMIT
Ul OCYLIECTBJIEHMs B/IACTU, HO OCYIeCTBJIEHUE
B/IACTHOTO [IOJTHOMOY VS BO3MOXKHO 11 BHE IIPaBOBOJ1
cucTeMbl B IpuHIMIe. Elle ofHUM OTINYNTeIBHBIM
CBOJICTBOM JIETMTVIMHOCTY Ha3bIBaeTCs ee PYHKINU-
OHMPOBaHNE B CBSI3Ke C JIMYHBIMM, KOPBICTHBIMM

MHTEpecaMy MeXJYHapOAHBIX akTopoB (“self-
interest and legitimacy work in tandem”)* [Bodansky
2008:310-312].

VIsBecTHBII OpPUTAHCKUIT  YYEHBII-IIPAaBOBEN
M. Illoy B cuuTaromeMcs B 3alajHO IUTEpary-
pe KIaccuuecKuM ydeOHUKe 110 MEXYHapOJHOMY
IpaBy YKa3blBaeT Ha HEOOXOAMMOCTb IMOKOTO HOf-
XOfia K TOJIKOBAHUIO 0pinio juris (yOexpeHue rocy-
IAPCTB B IOPUANYECKON 00A3aTebHOCTY IIPaBUII
nosepenus’') (“need for flexible view of opinio juris”)
KaK Ha MPeANOCBUIKY I PasBUTUA MEXYHAPOL-
HOTO ITIpaBa, YTOOBI OHO HE CTAHOBM/IOCH «3aCTBIB-
wM» (“stultified”). Takum obpasom, popmuposa-
HIIe 0pinio juris MOYKHO paccMaTpuBarh Kak (akTop,
00yC/IOBNIMBAIOIINIT  EUMUMAUUI0 MEKYHAPOL-
HO-IIPaBOBOJI O3UIVM FOCYAAPCTBA, HOCKOIBKY OT
TOTO, KaK OTPearupymnT Apyrue CyObeKTh MeXIy-
HapOJJHOTO ITIpaBa HAa IIOBEEHNE 3TOTO TOCYHap-
CTBa, OyJeT 3aBUCETb, IPUMYT WIM OTBEPIHYT €0
B KayecTBe IIpaBOMepHOro. VI3 atoro mpasoBen
BBIBOJMT, YTO >KECTKVE OIPefie/IeHNs 71e2aibHOCU
IOJDKHBI OBITh M3MEHEHBI, YTOOBI MOHATH, MOXKHO
7 06eCIeYnTh /1eUMUMHOCHb HeATENTbHOCTH TO-
cymapctBa win Het (“the legitimating stamp of state
activity”). [leiictBue rocygapcTsa OyaeT onpaBaHo
(“vindicated”), ecnmu mpyrue rocygapcTBa MOC/IERy-
I0T €ro IpYMepPy ¥, COOTBETCTBEHHO, OyfieT ycTa-
HOBJIEHa HOBas HOpMa oObIyHOro mpasa. Ecim sxe
IpyIyie TOCYapCTBa OTBEPTHYT 3TO IIpeAsIoXKeHue,
TO «IIPOEKTUPYeMOe IIPABIUJIO UCYE3aeT, a IePBOHA-
Ja/IbHOE IIPABIU/IO OCTAETCSA B CHJIE, TIOKpPEIIEHHOe
IPAaKTUKON TOCYZAapCTB M OOLIMM IPU3HAHMEM>.
BaxHBIM yclOBHEM SABIAETCH, OZHAKO, MOTHBA-
V51 TOCYApCTBa: Befisl ce0si OIpefieNleHHbIM 00pa-
30M, OHO JJOJDKHO IIOJIaraThb, YTO 3TO COOTBETCTBY-
eT TMONOKeHUSAM MeX[yHapopHoro mnpasa [Shaw
2021:73-74].

Cpenyt paboT OTe4eCTBEHHBIX IIPAaBOBEIOB IPH-
MeYaTelIbHbIM ~ ITIPEACTAB/IACTCA  MCIONb30BaHME
npodeccopom VLV JlykamykoM TepMmMHA «MO-
PANLHO-NONUMUYECKAS  Ne2UMUMAYLUA»  TIOBefie-
HMA TOCYAApCTB B JIOKYMEHTaX MeXJYHAapOIHBIX
opraumsarmit [Jlykamyk 2005:211-212], a rtaxke

3 Hanpumep, ofHUM 13 GaKTOpOB, OMpefensawWnxX NErMTUMHOCTb LEATENbHOCT MeXAYHapOAHOW opraHu3auuy,
ABNAETCA ee CNOCOOHOCTb rapaHTNPOBaTh, YTO OHa OyAeT OCyLeCcTBAATb CBOU MOHOMOYUS Takum 06pa3om, YTobbl 3TO
0TBeuYasno MHTepecam ee co3aaTenei, T.e. roCyAapCTB Kak OCHOBHbIX CyObeKTOB MeXayHapoHOro npaea. BaxHo oco3HaBaTb
M TO, YTO OOpEeTEHME NErMTUMHOCTU KakUM-TM6GO MPaBOBbIM MHCTUTYTOM — 3TO MOCTEMEHHbIN MPOLeCc, COCTOALMM
B HAaKOMMIEHNM OMbITa, OLEHKe SPHEKTUBHOCTU 1 PE3YNBTaTUBHOCTY AEATENBHOCTU, MO3TOMY At GOPMUPOBaAHUA 3TOrO

KayecTtBa TpebyeTcs Bpems [Bodansky 2008:315].

31 Cm.: MexpgyHapogfHoe npaso. YuebHuk ana By3os. A.H. BoiierxanuH [n gp.]. OtB. pea. A.H. BbinerxaHuH. 4-e n3g,,

nepepab. n gon. M.: sgatenbctso Opaiit. 2024. C. 64-65.

Moscow Journal of International Law - 4 - 2024

175



TEATP BOEHHbIX JENCTBUIA 1 MEXXOYHAPOHOE MPABO

A.M. KopkeHAK

C OTYETIMBBIM OTTEHKOM HETaTVBHOI KOHHOTA-
UM TEePMUHA «MOPANbHAS JleeUMUMayusi» ToBe-
JleHUsI TOCYAApCTB 0O0I[ecTBeHHOCThIO [/lykamryk
2005:116-118], He obmagaromiell Qi 3TOrO JOCTa-
TOYHBIMM MEX/lyHapOJHO-IIPaBOBbIMY 3HAHUAMIL.

Kax ormevaror A.H. Boirerxanun n O.C. Ma-
rOMeOBa, C JIMHIBUCTUYECKO! TOYKM 3peHMs
MEX/JYHapOJHO-IIPABOBasAd JIETUTUMMALA O3Haya-
eT «IIOATBEpPXJIeHNe COOTBETCTBYIOLIETO CTaTyca,
IIOIHOMOYMIT Ha OCHOBE MEXYHapOJHOIO IpaBa».
«BHeNIHsA mermTUMaIs» JEVICTBUI WM IO3UI[AIA
TOCYIApCTBA, ABJIAACh KOCHOBHOI! II€/IbI0 €I0 MeX-
[lYHapOJHO-IIPAaBOBOIl TONUTUKM», IIpEIoNaraeT
«ybexeHne fpyrux rocyfapcTB» B COOTBETCTBUM
JAHHOJ KOHKPETHOI NO3ULIY NPUMEHNMOMY MEX-
LYHapOHOMY IIpPaBY, «IOMyCKaeT IPaBOMEPHOCTDL»
TaKOTO IOBEJEHMs, a TAKXKe IOPUANYECKON apry-
MeHTalMy, 00yC/IaBIMBaIIell TaKkoe [OIyIeHNe.
IIpogyMaHHass MeXyHapOJHO-IpaBOBas IIOIUTH-
Ka HallpaB/ieHa Ha «IerMTUMALINIO IIPAaBOBOrO 000-
CHOBaHMs» IOBEfleHMA TOCYHAApCTBa, Pe3ylIbTaToM
KOTOPOJI IO/DKEH CTaTh «POCT yOeX/eHns B He00-
XOIMMOCTM» TAKOTO NOBefeHns [Boerkanun, Ma-
roMenosa 2022:116-117].

HeobxonuMo Taxxe MMeTbh B BUAY, YTO B POC-
CUJICKOI MEXJIYHapOJLHO-IIPABOBOJ HAyKe €CTb
TOYKa 3PeHMsA, OTBEprailas onpesie/ieHNe TepMu-
Ha «IeTUTUMAlLUA» B M3JIOKEHHOM BbIIe KITIOUe.
B wactHocTy, npodeccop C.B. UepHnuenko cum-
TaeT seeumumayuro (HapAAy C MHKOpIOpaLyert
M OTCBIJIKON) MCK/IIOUUTENbHO OFHUM U3 CIIOCOO0B
OCYILIECTBIEHUA MPaAHCPHopmayuy - MeXaHu3Ma
B3aMIMOJEIICTBUA MEX/YHAPOJHOIO ¥ BHYTPUIO-
CyfapcTBeHHOro mpasa. Takum 06pasoMm, erntu-
Malyis TOHMMAETCS KaK «IIPUHATHE 0COO0ro BHY-
TPUTOCYAAPCTBEHHOTO aKTa C Lie/Ibl0 0OecedeH s
BBIIIO/IHEHVS TOCY/IapCTBOM HOPM MEX/[YHApOJHO-
ro INpaBa WIM MHAMBUJYaTbHBIX MEX]YHAPOLHO-
IIPaBOBBIX YCTAaHOBOK». BMmecTe c TeM Ipu3Haert-
C, 4TO B 3TOM 3HAUEHUM TE€PMUH «JIETUTUMALMA»
He ABJIAETCA OOLIeNPY3HAHHDIM, «IIPYDKMBIINMCS»,
a MICIIO/Ib3YeTCsI JINIID /I KPaTKOCTI» [YepHudeH-
Ko 2014:199-201].

B coBpeMeHHBIX MCCIelOBaHMAX OCYILIECTBIAOT-
A TaKKe IOIBITKY alallTHPOBATh TEOPIIO KOMMY-
HuKaTtuBHOro feiicteus 0. Xabepmaca [Habermas
1981] k mpoleccy MerMTUMALIN MeXyHapOLHO-
IPaBOBOI IIO3UIMY TOCYAAPCTBA OTHOCUTENBHO
IPMMEHEHVA CUIb B BUJIE TAK Ha3bIBAEMOIl TEOPUM
«coseugamenvioti  neeumumnocmuy»  (“deliberative
legitimacy”). Ee cyTb CBOAMTCS K BOCIIPUATHIO IIPO-
mecca  MeX/[YHapOJHO-IIPAaBOBOM  JIETMTUMALIUN
B Ka4eCTBE «KOMMYHUKAMUBHO20 63AUMO0eTiCEU»
MeX[y CyObeKTaMI MeX/YHapOAHOTO IIpaBa, OCHO-
BaHHOTO Ha JIOTUKE apzyMeHmayuu, T. e. yoexieHns
IPYT [PYTa C LeIbIo JOCTIDKEHMA KOHCEHCYCa OTHO-
CUTEIbHO COOTBETCTBV BBIIBUTAeMBIX YTBEpXK[e-
HIT (aKTUYEeCKUM OOCTOSTEIbCTBAM, MOPATbHON
HPaBUWIBHOCTY HOPM, JIEXKAIINX B OCHOBE apryMeH-
T0B [Bjola 2005:276-281; Hardy 2014:1-17].

B pamkax 6omee MacmrabHOro, IIPaKTUKO-
OPUEHTMPOBAHHOTO JCCIEOBAaHMA OIBITA  3a-
pyOexHbIX (Ipexpe Bcero 3amajHbBIX) CTPaH BO
rmaBe ¢ CIIIA no MeXayHapomHO-IIPaBOBOMY CO-
IPOBOXK/ICHNIO IIPYMEHEHUSA BOOPYXXEHHbBIX CHUII
3a pyOexoMm, BbIABIeHUSA U (GOPMYIMpPOBAHMSA
MeX/JYHApOJHO-TIPAaBOBOTO ~ MEXaHU3Ma JIeTUTHU-
Malyuy BOEHHDBIX JIEMICTBUII Ha TEPPUTOPUAX MHO-
CTPAaHHBIX TOCYZApCTB* OOHApY)XeHO TaKoe MHe-
HIle, YTO «KOJUIeKTMBHasA nermtuManus» (“collective
legitimization”) BnuseT Ha TPUHATUE TOCYAAP-
CTBOM peIIeHMA KacaTebHO YYacTHs B KOAIMIIU-
ax nop pykosopcTsoMm CIIIA. ITpakTuka mokasbl-
BAeT, YTO YCIIeX JIETUTUMALUN MOXKET 3aBMCETb OT
KO/IMYECTBA IAPTHEPOB II0 KOAMMIMU®, IpudeM
rocyfapcra ¢ 6onblIell TOTOBHOCTBIO IIPUCOEIN-
HAIOTCS K KOQIUIIMAM, «IeTUTUMU3poBaHHbIM Co-
BeroM besomacHoctu OOH» (“legitimized by the
UN Security Council”) [Eichenberg 2005:146; Tago
2007:186, 195-196]. Emie pa3 akieHTHpyeM BHUMA-
HJe Ha TOM, YTO B IIpOLiecce afjAlTaluy K MEeHSI-
IMMCS peayiAM I'€OIONMUTUKN Y MEK[YHApOFHOTO
IpaBa KO/UIEKTUBHAA JIETUTYMALNA CTa/Ia OGHOM 13
ocHOBHBIX nonutnydeckux ¢pyuxuuit OOH kaxk cpep-
CTBO «IIOJIMTMYECKY 3HAYMMOTO Ofl0OpeHNs WM He-
Ofl00peHNsA» TOBefleHNA ¥ MO3MUILMIl TOCYAApCTB,

32 Ero TeopeTuuyeckas OCHOBa MPEeACTaBNeHa, B YaCTHOCTW, B HACTOAWeN HayyHol cTatbe. CM. nmoppobHee, Hanp.:
[BbinerkaHuH, KopxkeHsik 2025a; BoinerkaHuH, KopxeHsak 20256] u ap.

3 Naxe B CTpaTernm HauvoHanbHoi 6e3onacHocTy CLUA oT 12 okTabpa 2022 r. (camoii CBeXeil Ha AaHHbIi MOMEHT,
npuHATON aagMuHUCTpaumrern [x. baligeHa) npuHUMNManbHO Ba)KHOM 3afavel ykasaHa «Mobunmsauma MakCUmanbHO
LIMPOKON KOANULMWN TOCY[apcTB ASiA YCUNEHWsA KOMNEeKTUBHOTO BAuAHMA» (“mobilize the broadest coalition of nations to
enhance our collective influence”). Cm.: National Security Strategy, October 12, 2022. The White House, Washington. URL:
https://www.whitehouse.gov/wp-content/uploads/2022/11/8-November-Combined-PDF-for-Upload.pdf (accessed date:

03.03.2023).
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HPV3HAHVS VX IETUTYIMHBIMI VU HETUTUTUMHbBIMI
(“the legitimating role of the United Nations”)
[Claude 1966:367-379; Schwarzenberger 1976:164;
Chesterman, Johnstone, Malone 2016:465].

3. 3aknroueHne

B pesynbrare mnpoBefeHMA HACTOAIIETO JIC-
C/Ie[IOBaHNA aBTOpP INpULUIA K CIEAYIOLIeMY Teo-
PeTUKO-IIPaKTHYeCKOMy  BbIBORY. locymapcTBo
IO pPasINMYHBIM BOIIpOcaM (OPMYIUPYET CBOIO
MeHOyHAPOOHO-NPABOBYI0 NO3ULUI0 OTHOCUTETBHO
IpMeMIEMBIX JJIA HETo IIOAXOf0B K CBOEMY YydYa-
CTHIO B ME@X/JYHapPOJHBIX IPABOOTHOIICHMAX, BBI-
00py CpeicTBa MMM METOfja PEerylIMpoBaHMA TOTO
WIM MHOTO MEXJYHAPOZHOTO IPAaBOOTHOIIEHNA
WIM TIPAaKTUKY ObecIedeHNs VCIIOMHEHN KaKoii-
b0 MeXYHApORHO-IIPAaBOBOMl HOPMbI (Hampu-
Mep, K OLleHKe IIPaBOMEPHOCT!U IIpUMEHEHMA BO-
OPY>KEHHOJ cWIbl 3a pybexxom). B coorBercTBUM
C 9TOJl NO3MLMEN TOCYJAPCTBO BHICTPANBAET CBOIO
MeHOYHAPOOHO-NPABOBYI0 NOIUMUKY B JAHHOI 00-
nactu. ClefyommuM HeoOXOMMBIM 3TAIIOM CTaHO-
BUTCS JICTUTYMALMST KOHKPETHO Me#0yHaApOoOHO-
1pasoeoil No3uLLY TOCYIapCTBa B MEXAYHAPOTHOM
coob1ecTBe Ipy MOMOLIM CHEUMATBHO /I 3TOTO
pa3pabOTaHHOTO Me#0yHAPOOHO-NPAB0BO20 Mexd-
HU3MaA, KOTODBI IPEAIIoNaraeT HEKyK IIOCIefo-
BAaTe/IbHOCTh IIArOB (3a4acTyl0 MOJeMVPOBaHME
HECKOJIBKMX a/IbTePHATUBHBIX MIVM IapalIebHBIX
CLieHapyeB), HAlle/IeHHBIX Ha PpacIpOCTpaHEHue,
IpM3HaHMe, OfoOpeHNe M HIPMHATHE OTCTayBae-
MBIX 9TUM TOCYHAPCTBOM Mfieil 1 YOexKieHmit 60b-
IIMHCTBOM YIEHOB MEXIYHApPOIHOIO COOOIIeCTBa.
I[Tpouecc Me#0yHAPOOHO-NPABOBOTI ecUmumanuul
MOXXeT VHTepIIPeTUPOBATbCA IIVPOKO KaK YacTb
o6Ijero  couMaabHO-MOMUTUYECKOTO  AMCKypca
1m0 00OCHOBAaHMIO IIPAaBOMEPHOCTYM VHCTUTYIIMO-
Ha/IbHOTO ITIOPAJKA, TaK M Y3KO — KaK JeilCTBHA,
HaIlpaB/IeHHble Ha JOCTVDKEHME JIETUTUMHOIO pe-
3y/IbTaTa B paMKaX OTCTaMBaHUA KOHKPETHbIX CTpa-
TerN4eCKMX NHTEPECOB.

Ha ¢one MacuiTabHOil ¥ MOILIHON «HOpUANYe-
CKOI1 arpeccun» 3amaja mpotus Poccun, ncnonbsy-
€MOil B KaueCTBe pblyara IOMUTIYECKOTO BIMAHMA,
(beHOMeH MeX[yHapOJHO-IIPABOBOII JIeTUTUMALIUN
TOCY[JapCTBOM CBOMX JI€JICTBMII 3a4acTYH CTABUT
pebpoM BOIPOC 0 HEOOXOAVMOCTY HPOSBUTD CMe-
JIOCTD, M300pETAaTeIbHOCTD 1 JjaXKe KPeaTMBHOCTD
B (OPMYINPOBaHMM MEX[YHApOJHO-IIPABOBBIX

34 Cm. Takxe: [Alter, Li 2024:94-112].
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HO3VLMIT B TOJ MU MHOM cdepe, KOTOPble MOTYT
UATY Bpaspe3 C YCTOABIIVIMUCA WIM JOMUHMPY-
IOIMMM TPEACTABICHNAMNM O TOJKOBaHUM HOPM
¥ TIPUHIVIIOB MEXXIYHAPOIHOTO IIpaBa MM O IIpa-
BOIIPVMMEHUTENbHO TPAKTUKE. DTO CBUIETE/NbCTBY-
€T 0 HaCyI[HOII MOTPeOHOCTI B MHTE/UIEKTYa/IbHOM
VIMITy/IbCe, KadyeCTBEHHOM pBbIBKe, KOTOPBIN CIIO-
coOHa ¥ JJOJDKHA CIe/IaTh OTeYeCTBEHHAsA MEK/yHa-
POIHO-IIpaBOBast HayKa B LIEJIAX YKPEIIeHN CBOei
LIeHTPa/IbHOJ POJIN B IIPOLieCCe CO3/JaHMsA OCHOBOIIO-
JIaTalolero KapKaca A IPUHATHUA HOTUTUYeCKIX
peLIeHNIL.

Kak Ham npepcraBisercs, HeT HUKAKON COfiep-
JKaTe/IbHOJ HOBM3HBI B KOHCTaTall}l B OYePENHON
pas Toro, YTO B UeaTbHOM Mype (WM, KaK OffHaX-
o1 Beipaswics [x. Kpoydopa, Mupe, HecymecTBy-
I0IeM 10 ompepeneHuio, — “a world by definition
nonexistent” [Crawford 2004:273]**) Bce mpo6emsl
peumtno 6bI HEYKOCHUTENbHOE COOIOfieHIe BCeMM
cybbeKkTaMy MeX/[yHapOJHOTO IIpaBa ero MPMHIIN-
OB U HOPM. MeX/IyHapOJHOe IIPaBo, B CBOIO OYe-
penb, TOKe He ABJAETCA UeaNnbHON KOHCTPYKIIMEI,
3TO «IPOAYKT UTPbI CHJI Y MHTEPECOB, 0OYCIOB/IEH-
HOl MaTepMaNbHBIMU (AaKTaMM U BOCIPUATHEM
HOTpeOHOCTe!l M LEHHOCTel», IpUYeM HaIudne
«TPEHMIl MEXJy TPeOOBaHMAMM M BO3MOXKHOCTS-
MH, @ TaKXe COOTHOIIEHMEe CUI NpUAAlT GopMmy
VI HaIIpaBJIeHNe IIPaBOBBIM IIPUHIIIAM Y HOPMaM»,
I03TOMY MEeX/YHAPOJHOE IIPABO «OTPAXKaeT 1 MOJ-
iep)KMBaeT CYLIeCTBYIOLIee pacpefieieHlie BIacTI
U TOMUTHYEeCKUil TopsafoK» [Schachter 1999:205].
Kak samermna OpuTaHCKMII IOPUCT-MEKIYHAPOL-
HIIK, B CBO€ BpeMs IIpeficefiaTe/nb MesxiyHapoHOro
Cypa OOH, P. Xurrusc, cymHocTb MeXAYHapOf-
HOTO IIpaBa KPOETCA B IIPUHATHUM PeEIIeHNI TeMu,
KTO YIIPaBOMOYEH MX IPMHMMATb, IIPU COBNAJCHUN
Ha/IN4MA TIPAaBOMOYNS, aBTOPUTETA, CUJIBL M BIIACTI
(“decision-making by authorized decision-makers”
[Higgins 1995:15]).

[TosToMy, Ha Ham B3IJIAf, HENOCPEACTBEHHASA
Y aKTMBHasA BOBJIEYEHHOCTb Poccum B mporecc
KOHCTPYUPOBAHVA OOILIell MOAeIN MEXIyHapof-
HO-IIPABOBOTO MEXaHN3Ma JIETMTUMALMY TI03U-
LUl TOCYlapCTB C OIOPOi Ha TeHepauuio Mjeil
OTEYECTBEHHBIMM  IOPMCTAMM-MEX/YHAPOIHIKA-
MM IO3BOMUT 00€CHEYNTh COCTA3ATENbHOCTD, KOH-
KYPEHTOCIIOCOOHOCTb M/ YHapOJHO-IIPaBOBOII
nomTuku Poccyy, 4TOOBI ee  MeXIAYHapOIHO-
IpaBOBble  INO3UIMM  MOIIM  JIeVICTBUTEND-
HO TIPETEH/IOBaTb HAa pOJb JOMMHMPYIOLINX,
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IPOTPECCUBHBIX, YTOOBI 3TOT OOLIMII MeXaHU3M
obnaganm cpefcTBaMM PasyMHOIO  CHIeP)KMBAaHNA
PAaCIIATBIBAIOINX ¥ HOAPHIBAIIINX MEXIYHApPOJ-
HO-IIPABOBYI0 CUCTEMY IIPOSIBJICHWII MHCTPYMEH-
Ta/IbHOTO VCIIONb30BAHNA TOCYAapPCTBAMY MEXY-
HapOJIHOTO IpaBa, IO3BO/AKIIMMI COXPAHATH ee
KU3HECIIOCOOHOCTD B Ie/IoM. VHade ToBops, camy
CUCTEMY TIOMOXET YKPelluThb IpujaHme eit cbanaH-
CHUPOBAHHO I'MOKOT0 XapakTepa, YTOOBI OHa He Tepsi-
JIa CBOJI CMBICTI, TIOJIE3HOCTD ¥ LIEHHOCTD, He MOI/Ia
ObITbH pa3bonTaHa MMOC/Ie IEPBOrO XKe CIyYas MpakK-
TUYECKOI peam3aluyi MHCTPYMEHTaIbHOTO TIO/IX0-
fia K MexxyHapoHoMy npasy. Ho, HaBepHoe, Beny-
Y0 PO/Ib B 9TOM IpOIiecce CTOUT OTAATb UMEHHO
I0pUCTaM-MeX/AYHAPOIHNKAM, a He HOIUTUKAM M1
fuIIoMaram, 4tobsl “good international lawyering”
(«KOMIIeTeHTHas I0pUANYecKast IeATebHOCTD B 00-
JIACTU MEXJ[YHApOJHOTO IIpaBa») CTajaa HEOTHEM-
eMoit YacTbio “good legitimizing” («kauecTBEHHOTO
nporuecca nerutumanyn») [Crawford 2004:272].

[lepBBIM LIATOM Ha 3TOM IIYTM MOIVIa OBl CTAaTbh
paspaboTka M anmpobaiysi MeXIyHapOJHO-IPaBO-
BOTO MeXaHM3Ma JIETUTMMALMM MeXAYHapOTHO-
mpasoBoit mo3uumm Poccum orHOcuTenbHO CBO
Poccun na Ykpanne. [Ipynumaemble fo cux nop gu-
IJIOMaTN4eCKye Mepbl 110 [Ie3aByMPOBAHMIO IIECTI
(Ha Texymmit MoMeHT) pesonmtoruit A OOH, xBa-
muduuupyomux Poccnio B kadecTBe «agpeccopar,
He OT/INYAI0TCS 0CO00I JIeIICTBEHHOCTDIO: IIPOCTOTO
BBIP@XEHNA HECOI/IaCUsA ABHO HeJOCTaTO4YHO. Boc-
Tpe6OBaH KaueCTBEHHO HOBBIN, KOMIIJIEKCHBIN Me-
XaHU3M, CIIOCOOHBII IPUBECTU K OTMEHEe PelIeHN
0 Taxojl KBanudukaumy, mepeloMUTh Ipeobdaga-
Iolllee Ha JIaHHBII MOMEHT IIpO3aNaHOe MeXIyHa-
POZIHOE ITPaBOCO3HAHIE.
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MEXXOYHAPOOHO-NMPABOBON
PEXXUM OKOJIONTYHHbIX OPBMUT:
XBATUT J1I1 MECTA BCEM?

BBEJEHWE. Bonpoco! uccnedosanust u uchonv3osd-
Hus JlyHol, 6K7104GS ee NPUPOOHDBLE PecypPcbl, 6X00SM
68 npuopumenHvle HANPANEHUS HAY4HO-UCCTIE0084-
MeNbCKOll KOCMUUECKOU 0esmenvHOCMU MHOUX ee
yuacmuukos. IloomeepicoeHuem 31020 AGNAOMCA
NpUHAMUE JIYHHOIX KOCMUYECKUX NPOZPAMM HA HaA-
UUOHATILHOM YPOBHE, 100201M06KA U 3aNYCK KOCMUYe-
ckux annapamos k JIyHe u ee n08epxHOCMU, a MaKce
00cysdeHue 80nMpocos 6yoyuLeeo men0yHapooHo-
npasoeozo pezynuposaHus 6 MexoyHapoOOHbIX MeH-
npasumenbCmeeHHbX U HenpasumenbCmeeHHblx op-
eanusayusax. Ocyuw,ecmensas maxy 0esmenvHOCHb,
8aJHCHO 00ecne4usamy c63b ¢ KOCMUYECKUM annapa-
MOM 3a Cuem UCNONb30BAHUS OKOTIONLYHHBIX 0pOUm.
Lns nonumanus danHozo npoyecca HeobX00UMO U3-
YUUMb HAXO0OAUSUECST B0 83AUMOCEA3U HAYHHO-TNEX-
Hu4eckue U HOPMAMUBHO-NPABOBbIE ACNEKMbl, 6
MOM HUCTIe PACCMOMpemb MexoyHApOOHO-NPasoso
pexcum maxoeo éuoa opoum.

MATEPUAJIDI UM METOIDBI. JVcnonv3yemoie
MAmepuanvl  0xeamvléarom HyHOAMeHmanvHble
mpyovlL OmeuecmeeHHbIX YHeHbIX 6 00ACHU MeH-
OyHAPOOHO20 KOCMUYECK020 Mpasd, a makie Ha-
YUHO-UccIe008amenvckue padomvt U aHanumuye-
ckue Mamepuanvl, NOCEAU4CHHDIE OKOJIONYHHOMY
npocmpancmey u opoumam eoxpye JIynv.. Ouenka
Cyuwecmeyouiezo  Mexi0yHapooHo-npasosozo  pe-
HUMA OKOZIOTYHHBIX 0pOUm mpebyem npumeHeHus
He MOMbKO NPUCYULUX HOPUOUHECKUM HAyKam Pop-
MANLHO-0PUOUMECKUX U CPABHUMETLHO-NPABOBIX
Memoo08 UCCIe008aHUS, HO U 00U4eHAY HHBIX Memo-
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008, MAKUX KAK AHANU3 U CUHIME3, 07T NOHUMAHUS
ocobeHHOCMell HAY4HO-MeXHUHecK020 Xapakmepa
paccmampusaemozo éonpoca. Baxcroe mecmo 6 uc-
C71e008aHUL 3AHANIO0 U3YUeHUe NOHAMULIHO20 anna-
pama, a UMeHHO MAKUx MepMUHos, KaxK «opouma
]IyHbl», «OKOJIONYHHAA 0p6uma», «OKOJI0NIYHHOEe
NPOCMPAHCMBO», «3AMOPOIHEHHAS 0POUMAy», «2aso-
opoumar», «IKPaHUPosanHas 30Ha JIyHoi» u m. 0.
PE3YIBTATBI MCCIIEOJOBAHWUA. Ilod okono-
JIYHHOTL OpOUMOLL NOHUMAIOMCA PA3TIUUHbIE MPAeK-
MOpUL 08UNEHUS eCNeCBeHHbIX UMW UCKYCCTBeH-
HbIX 00DeK08 80Kpye /lyHvl. Opbumul 60kpye JlyHol
OMAUYAIOMCS BbICOMAMU NepecesieHUs, anoceneHus
U HAKIOHOM. Buidensiiom «3amoposcertvie» opOumo
U 2ano-opoumvl, OMAUUAIOULUECS 0COObIMU C60Ti-
CMBamMu ¢ MOYKU 3PeHUS PA3MeU,aeMvlx HA HUX
Kocmuueckux o6wekmos. Kocmuueckue annapamol
HA 6Cex 6U0AX OKONONYHHbIX OpOUM UCNONbL3YIOM
pasnu4Hvle paououacmommvle cnekmpol. bomvuium-
cmeo opoum eokpye JIynv Heycmoiiuuevle. Mexucoy-
HAPOOHO-NPABOBOT CMAMYC U PEHUM OKOTONYHHBIX
opbum pezynupyemcs OokymeHmamu MexcoyHa-
pooHoeo cowsa anekmpocessu (danee — MCD), cpedu
KOMOopbix ecmo P aKmos, NOCBAULEHHBIX B0NPOCY
paouoacmpoHomMul 6 IKPAHUPOBaHHOL 30He JIyHubL.
K desmenvHocmu no ucnonv3o8anui U Uccnedosa-
HUK OKOZIOTYHHO20 NPOCMPAHCEA U JIYHHBIX Op-
OUm npumMeHAIOMCc HyHOAMeHMAbHbLE NOTONEHUS
MeHOyHAPOOHO20 KOCMUHECK020 NPAsa.
OBCYJKIEHME U BBIBOIBDI. Ilo umozam npo-
8e0eHH020 UCCTIe008AHUS ObiNU NOTyUeHbl Cedyto-
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ujue 6v1600vL. K 2027 2. mecoyHapooHomy coobuje-
cmey 6 pamxax MCO npedcmoum peuwiumv pso
801POCOB, CBA3AHHBIX C UCNONL308AHUEM OKOTIOTYH-
HO020 npocmparcmaea u opoum eoxpye JIyxvl, 8 mom
uLcsIe B0NPOCHL PAOUOACHIPOHOMUU, UCNOTL308AHUS
CNYMHUKO8  PeMPAHCTIAUUY,  PAOUOHACTNOMHO20
cnekmpa. [dononnumenvHo 00cymdaemcs cuctme-
Mma pacuema nyHHozo eépemenu. HeynopsioouenHoe
UCNONb308aHUe OKOJIONIYHHBIX OpOUM MOHcerm npu-
secmu K npobneme KOCMU1eckozo mycopa. Yeenue-
Hue wucna nocvinaemvlx K JIyne 00vexmos moscem
8bI36AMb CTIONHOCU € NPOBEOEHUEM ACTPOHOMU-
UeCKUX UCCIE008AHUTI U 02paHUMUMY 0TS 8ceX 3d-
UHMEPECOBAHHBIX YHACHUKOB KOTIUHEeCB0 YCOoti-
uusbix opoum. MexoyHapooHoe cOmpPyoHUHeC B0
20CY0apcme U UHbIX 3aUHMePecOBAHHBIX YHACHU-
K08 JIyHHOTI 0esTMeNIbHOCU 8 PAMKAX MeHOYHAPOO-
HblX Opeanusauyuii 6ydem cnocobcmeosamv peude-
HUI0 0003HAUEHHDIX NPOOTIEM.

KITIOYEBBIE CJIOBA: oxononyuHvie op6umol,
MeHOYHAPOOHO-NPasoeoli pexcum, JIyna, oxono-
JIYHHOE NPOCMPAHCINGO, ecrnecteeHHblil CHymHUK,
PempaHcAuUs, c653b, IKPAHUPOBAHHAS 30HA JIyHbL
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INTERNATIONAL LEGAL REGIME

OF LUNAR ORBITS:

WILL THERE BE ENOUGH SPACE

FOR EVERYBODY?

INTRODUCTION. The exploration and use of the
Moon, including its natural resources, is a priority
in the space research activities of many participants.
This is evidenced by the adoption of lunar space pro-
grammes at the national level, the preparation and
launch of spacecrafts to the Moon and its surface,
and discussions of future international legal regula-
tion in international intergovernmental and non-

Moscow Journal of International Law - 4 - 2024

governmental organisations. It is important to en-
sure communication with the spacecraft through the
use of lunar orbits in carrying out such lunar activi-
ties. In order to understand this process, it is neces-
sary to examine the scientific and technical, as well
as regulatory aspects that are interrelated, including
the international legal regime for lunar
orbits.
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MATERIALS AND METHODS. The materials used
in the research and for writing cover fundamental
works of Soviet/Russian scientists in the field of inter-
national space law, as well as research works and
analyses devoted to CIS-lunar space and orbits around
the Moon. The assessment of the existing international
legal regime on lunar orbits requires the application of
not only formal-legal and comparative-legal research
methods inherent in legal sciences, but also general
scientific methods, such as analysis and synthesis, to
understand the specific scientific and technical nature
of the issue under consideration. An important place
in the article was taken by the study of the conceptual
definitions, namely such terms as “a Moon orbit”, “lu-
nar orbit”, “CIS-lunar space”, “frozen orbit”, “halo-
orbit”, “shielded zone of the Moon”, etc.

RESEARCH RESULTS. The lunar orbit refers to var-
ious trajectories of natural or artificial objects around
the Moon. Orbits around the Moon are distinguished
by the altitudes of migration, aposecretion and incli-
nation. Separately distinguish frozen’ orbits and halo-
orbits, which are characterized by special properties in
terms of space objects placed on them. Spacecrafts use
different radio-frequency spectrum in all types of lu-
nar orbits. Most of the orbits around the Moon are
unstable. The international legal status and regime of
lunar orbits are regulated by documents of the Inter-
national Telecommunication Union, among which
there are a number of documents dealing with the is-
sue of radio astronomy in the shielded zone of the
Moon. The fundamental provisions of international
space law also apply to the activity on use and explo-
ration of CIS-lunar space and its orbits.

BBenenune

HUMaHUe MHOTMX TOCYHapCTB, KaK pas-
BBI/ITbIX, TaK ¥ pasBUBAIIUXCSI B 00/macTn

KOCMIYeCKoll peAaTenbHocTy, B XXI B. mpu-
KoBaHO K JlyHe. IlofTBepKIeHNEM JaHHOTO Te3MCa
ABJIACTCA NIOCTOSAHHOE YBe/IMUeH)e YYaCTHIKOB 3a-
cepaumit Komurera Oprannsauny O6befyHeHHbIX
Hanuit (ganee - OOH) mo uccneqoBaHnio KOCMU-
YeCKOTo MIPOCTPAHCTBA B MUPHBIX 1Ie/IAX U €T0 HOf-
koMuTeToB. HabrofaeTcst pocT Kak TroCyfapcTB-

DISCUSSION AND CONCLUSIONS. The follow-
ing conclusions were obtained from the study. By 2027,
the international community within the ITU will have
to solve a number of issues related to the use of CIS-
lunar space and orbits around the Moon, including
radio astronomy, the use of repeater satellites, and the
radio-frequency spectrum. Additionally, a system for
coordinated lunar time is discussed. Disorderly use of
lunar orbits may lead to the problem of space debris.
An increase in the number of objects sent to the Moon
may cause difficulties in astronomical research and
limit the number of stable orbits for all interested par-
ticipants. International cooperation of States and oth-
er interested participants in lunar activities within the
framework of international organizations will con-
tribute to solving the outlined problems.

KEYWORDS: [unar orbits, international legal re-
gime, Moon, CIS-lunar space, natural satellite, re-
translation, communication, shielded zone of the
Moon
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YIEHOB', Tak ¥ HaOIofaTeneil NAaHHOTO OpraHa
B BUJE MEXKIYHAPONHBIX MEXIIPaBUTE/IbCTBEHHbBIX
U HeTPaBUTEIbCTBEHHBIX OpraHmsanmii [YepHbIx,
Connues, [yrynckmit 2024]. Bce onu 3anHTepecoBa-
HbI B 00CY>K/IEHVM MeX/TYHAPOTHO-TIPaBOBOIT apXu-
TEKTYpbl KOCMIYECKOI JIeATeTbHOCTI Ha O/ybKait-
IIYI0 IIEPCIIEKTUBY, a TAKXKe aKTUBHO Y4YaCTBYIOT
B Paboueii rpyrie o IpaBoBBIM aClleKTaM JiesITeNb-
HOCTM, CBSI3aHHOM C KOCMMYECKUMM pecypcami,
cosnanHoI B 2022 1. B pamkax IOpupudeckoro mnop-
komntera Kommrera OOH mo kocmocy [HepHbix
2022]. OpHUM 13 OCHOBHBIX BOIIPOCOB 3TON TPYII-

' Mo coctoaHumo Ha 1 Mas 2024 r. 102 rocyaapcTaa ABnATcA uneHammn Komuteta OOH no nccnepoBaHmio KOCMUYECKOro
npocTpaHcTBa B MMpHbIX Lenax. URL: https://www.unoosa.org/oosa/en/ourwork/copuos/members/evolution.html (gata

obpalyeHuna: 28.08.2024).
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Ibl ABIAETCA MEeXJYHapOTHO-IIPABOBOM PEXUM
VICC/IEJOBAHMA, JOOBIUY 1 VMCIIO/Ib30BAHMA TYHHBIX
pecypcoB, KOTOpbIil B HACTOsIIIIee BpeMs He [leTajl-
3MpOBaH B JO/DKHOM 06beMe [Bpurerkanns 2021].

OpHaxko, npexe YeM MPUCTYINUTD K IIpaKTude-
CKOJl IeATeIbHOCTM Ha IOBepXHOCTU JIyHBbI, IIpen-
CTaB/IAETCA HEOOXOAMMBIM TEXHUYECKM Y TEXHOJO-
TYYECKI IMETb BO3MO>KHOCTD He TOJIbKO Pa3MeCTIUTb
KOCMUYeCKIe ammapaTbl Ha BUAMMOI (OmvoKHeit)
w TeMHOIt (06paTHOI) cTopoHax JIyHBI, HO 1 CO-
Opath U Iepefath ¢ 3TYX aIINapaToB JAHHbIE, B TOM
4yC/le  VCIONb3yAd OKOJNOMYHHOE IPOCTPAHCTBO
C pasIMYHBIMU BUAaMu opbur. SpkumM npumepom
Ba)XXHOCTY TEXHOJIOTMYECKON COCTABIISIONIEN B 3TON
JIeATeIbHOCTI ABJIACTCA CUTYAlMA C AMOHCKOI aB-
TOMATHYeCKOil MeXXITAHETHOJ CTaHIuell, paspabo-
TaHHOJ SIIOHCKMM areHTCTBOM a3pOKOCMMYECKUX
uccnegoBannit (aHrl. Japan Aerospace Exploration
Agency, JAXA) u BK/Io4aroleit B ce0s1 «yMHBII 1I0-
CaJIOYHBIII MORY/b 15 MccrefoBanus JlyHsl» (aHITI.
Smart Lander for Investigating Moon, SLIM), Briep-
BbIE B MUpE YCIIeIIHO TOYeYHO NPIIYHMBIINIICA Ha
Kpait kparepa Ilnonu 19 ausapsa 2024 r. Hecmo-
TPsl Ha TO YTO aIIapaT ObUI paccuMTaH Ha paboTy
B TeYeHMe OHOTO JTYHHOTO IHS, OH He TOJbKO BBI-
HOJTHWI BCE 3alIpOrpaMMIPOBAaHHbIE B HEM 3ajadn,
HO TpopaboTasn 6oree JUINTENbHbI IEPUOJ, ¥ CMOT
nepefath faHHble Ha 3emmw. [Ipyn sTOM MMEHHO
OKOHYaTe/IbHAsA TIOTEPS CBA3Y C allllapaToM CTajla
OCHOBaHMeM /I O(UILNMANIbHOTO IOATBEPKEHNA
3aBepIIeHNA HAYYHO-VICC/IeOBATEIbCKO MUCCUM
26 aBrycra 2024 r.?

ObecreyeHne CBA3M C KOCMMYECKMM allapa-
TOM - OHa 13 B@XHBIX COCTAB/IAIIIMX /000
KOCMMYECKOJ MMCCUYM Ha BCeX ee JTalax, a B Ha-
YYHO-UCCIEOBATEIbCKUX MUCCUAX K HOBEPXHOCTH
Ipyrux HeOecHbIX Teln — ocobenHo. KocMmueckas
CBA3b YCTAHAB/IMBAETCA 3a CYET JICIONb30BAHMA
OIIpeJe/IeHHOTO JMaNla30Ha YacToOT, KOTOPBIl B TOM
4yIC/Ie 3aBUCUT OT TOTO, Ha KaKOll opOuTe pacrosno-
KeH KOCMMYeCKMil ammapar. Beibop opbutel mpu
9TOM TAaKKe 3aBUCUT OT MHOIMX OOCTOATENbCTB
(merm, 3ajjauy, JIMTETBHOCTb KOCMUYECKON MIC-
cum u T.aL). OTMeTHM, 4TO 3a BBIfie/IeHNe, pacIpe-
fiefieHyie M IPUCBOEHME OpOMUTATbHO-4aCTOTHOTO

CIIeKTpa Ha YHUBEPCa/bHOM YpoBHe oTBeyaeT MCO
[Morozova, Vasyanin 2019; A6ammupase, ConHies,
Yepusix 2015]. B ganbHeitemM rocyfapcTBo BbIOU-
paeT OpOMTY M PafMOYaCTOTHBIN CIHEKTP LA OCy-
IIEeCTBIEHUS TOW VIV MHOW KOCMWYECKOV MUCCUM
C Y4eTOM MMEIOLIMXCA MEX/YHapOJHO-IIPaBOBbIX
00643aTe/IbCTB 1 COITIACHO HAIMOHA/IBHOMY 3aKO-
HOJIATe/IbCTBY B OOIACTI MCIIO/Nb30BAHMA PafiioYa-
CTOTHOTO CIEKTPA.

VIMeHHO 1TO3TOMY B KOHTEKCTe 0CBOeHUA JIyHbI
BO3HMKAET BOIIPOC: CYIIECTBYET /IM MEX/YHAPOJHO-
IpaBoBas CHenM@uKa B OTHOLIEHNM JCIIONIb30Ba-
HIA OKOJNONYHHBIX op6but? Hacrosmee uccnenosa-
HJ€ JJACT OTBET Ha IOCTAB/IEHHBIN BOIIPOC, a TAKKe
BBIAABUT BO3MOXKHbBIE IPOOTIEMBI C TOYKM 3PEHMA
COBPEMEHHOT0 MEXIYHapOJHO-IIPAaBOBOIO Peryiu-
POBaHNA UCIOTb30BAHNUA OKONOMYHHBIX OPOUT, KO-
TOpbIe, KaK Oy/ieT II0Ka3aHO HIDKe, 3a/leliCTBOBAHbI
B IIPOBeJIeHNY /IF0001T TYHHOI [IesITe/TbHOCTIL.

OcHOBHasA 4acTh

JIns moHMMaHMA Ipolecca obecredeHns CBA3N
Mexzly 3emeit u JIyHol Ha 3/1eMeHTapHOM ypOBHe
OTMETMM HEKOTOpble HaydHble (akTbl. JIyHa sB-
NA€TCA eCTeCTBEHHbIM CIIyTHMKOM 3eMJIM, KOTO-
PBIil TIO0 OfHOI M3 Bepcuil 06pa3oBajcs B pe3yib-
TaTe CTONKHOBEHNUA C 3eMleil IIaHeTbl PasMepoM
npuMepHo ¢ Mapc (mmamerp Mapca cocraBnser
6 779 kM), BBIOPOCUB HOpORY, KoTopas cHopMu-
posana JIyHy, 4TO IOATBEPKIAETCA Pe3yNbTaTaMu
HOCTIEHUX MCC/IeOBAHNI, MOMTy4€HHBIX B paMKax
VHIMCKOM MUCCUM TI0 OCYILIECTBIEHUIO MATKO
MOCaJKM Ha MoBepxHOCTb JIyHpr 23 aBrycra 2023
r. Yanpgpasn-3°. Paccrosnue or 3emmu po JIyHsl
coctapnseT 384 467 kM. ExXerogHo ecTecTBEHHBIN
CITyTHUK 3eM/IM OTJA/IAeTCs OT Hee Ha 4 caHTUMe-
TPa, YTO B 3eMHBIX YC/IOBUAX HE3AMETHO.

B Hay4HO-TeXHMYECKOI IMTepaType TaKXe Ipu-
MEeHAETCA CIelanu3MpoBaHHAasA TepMMHONOINA,
KOTOpasg B HEKOTOPbIX TIOCY[apCTBaX MOIydmia
HOPMAaTMBHO-IIpaBoBoe onpepenenue. Tak, st 060-
3HaueHUsA MPOCTpPaHCTBa MexAy Jemneit u JIyHoi
UCIIO/Ib3YeTCA TEPMMH «OKOJIOJTYHHO€ IPOCTpPaH-
cTBo». IIpy 3TOM aHINIOASBIYHBIN BapMaHT 3TOTO

2 Jones A. Japan declares its SLIM moon lander dead at last. — Space.com. August 28, 2024. URL: https://www.space.
com/jaxa-slim-moon-lander-dead?utm_term=6D6AF856-6544-4635-8181-BB010A74AD6B&Irh=8648cf867aa82cb370c7f
ccaadf74cad1c4ab520b64cbeldfa51a8c1d6c2f017&utm_campaign=58E4DE65-C57F-4CD3-9A5A-609994E2C5A9&utm _

medium=email&utm_content=378F45AA-2EOD-4EA0-967A-649EBFEOEAD5&utm_source=SmartBrief

28.08.2024).

(accessed date:

3 Marshall M. India’s pioneering mission bolsters idea that Moon’s surface was molten. — Nature. August 21, 2024. URL:
https://www.nature.com/articles/d41586-024-02695-w (accessed date: 22.08.2024).

Moscow Journal of International Law - 4 - 2024

187



KOCMWYECKOE NMPOCTPAHCTBO U MEXKAYHAPOAHOE MNPABO

N.A. YepHbix

tepmuHa — “CIS-lunar space” - saxkperien B amepu-
KaHCKOM 3aKoHopiaTenbeTBe’. [ToMumo aToro, B pas-
JIMYHOI CIelVanu3MpOBAHHON UTepaType BCTpe-
4alTCA U pyrye TepMuHbL. 1o nToram ux aHanmsa
¥ U3y4eHMA ObIIO BBIABJIEHO, YTO TPAEKTOPUSA JABU-
KeHysA JIyHBI OTHOCMTeNbHO 3eM/M Ha3bIBaeTCA
nyHHas opbura, unu opbura JIynst (aHr.: orbit of
the Moon). [TonsiTre «okononyHHas opoura» (cene-
HOLIEHTPUYeCKasi OpOuTa), «OKOJIOTYHHbIE OPOUTHI»
(anrn.: lunar orbit / lunar orbits) wm «opbura Bo-
Kpyr JIyHbI», B CBOIO OYepelib, O3HAYAeT PA3/IIYHbIe
TPaeKTOPUM [IBVDKEHUS €CTeCTBEHHBIX MV UCKYC-
CTBEHHBIX 00bekTOB BOKpYT JIyHbl. Takas opbura
IBYDKEHUS aHAJOIMYHA OpONMTAaM CIYTHMKOB BCEX
IVTaHeT ¥ B IIePBOM HPUOMVDKEHUM INIPefCTaB/IAeT
co6011 ammIc ¢ GOKYcoM B LieHTpe JIYHBI.

CornacHo aneKkTpoHHON Bepcuy bonbiioit co-
BETCKOII SHI[MK/IOTIEAY, «<Hanbostee 6/I13Kas K LieH-
Tpy JIyHBI TOUKa OpOUTHI HAa3bIBACTCA HEPYICENICHN-
eM, a HanboJiee JajieKas — alloce/eHNeM, I03TOMY B
Le/AX IONyYeHNsA PasHOCTOPOHHe MH(popManum
0 Pa3INMYHBIX 00O/IACTAX OKONONYHHOTO IIPOCTPAH-
CTBa M JIYHHOJI TIOBEPXHOCTM 3aITyCK KOCMIYECKIX
aIllapaToB NPOV3BOAUTCA HA PasIM4Hble OpOUTHI,
OTIMYAoIecs PYT OT Apyra BBICOTaMM Iepyce-
JIEHUs U allOCe/IeHNs, a TaK)Ke HAaKJIIOHOM»’. Takxke
B HAy4YHO-TeXHMYECKMX MCTOYHMKAX MHpOpMaLUM
BBIJIC/IAIOT CeEHOLIEHTPUYECKIe KPYTOBbIe OpONTHI
C BBICOTOI 0KO/O 110 KM, CeleHOLIEHTPUYECKIE 371~
munTndeckne opoutel u T. i. Hanpumep, Ha -
TIYECKOJ JTyHHOII OpOuTe C 12-9aCOBBIM HEPUOJOM
CITyTHUK TIpopaboraeT okomo 90 [Hell Kak HaKu-
CTAHCKWII CITY THUK-KYOCaT, 3aIyILeHHbI Ha KUTail-
ckoM «Yaupa-6» (xut. TR/ F) 82024 1

[Ip 5TOM B pasmMYHBIX MCTOYHMKAX MHGOP-
Malyy  OTMEYAETCs, YTO «abCOMIOTHOE YMCTIO

OKOJIOJlyHHBIX OPONT He ABJIAITCA YCTOIYMBBIMY,
TaK KaK HU3KUe OPOUTBI OBICTPO AerpajupyroT us-
3a BO3JEVICTBYA JTYHHBIX MacCKOHOB', a BBICOKNUE —
U3-3a TPaBUTALVOHHOrO BO3MYyIIeHUA 3emimn (Ha-
npuMmep, s opobut ¢ Beicotoit ot 500 1o 20 ThIC.
KM TpaBUTALVA 3eM/IM NIPUBOAUT K BO3MYIEHUAM
opburtsr) n ConHia. B pesynbrate m060it CIryTHUK
JIyHBI paHO WIM IO3JHO /MO0 CTONKHETCA C IIO-
BEPXHOCTbIO JIyHBI NPV TIOHVDKEHMM IepUIeHTpa
ero opOuThI, OO IIOKMHET OKOJIOYHHYI0 OpOUTY.
OTuM 00bsACHAETCA OTCYTCTBME Y JIyHBI KaKMX-mm6o
JIO/ITOBPEMEHHBIX €CTeCTBEHHbIX CITy THUKOB»®. Hus-
Kas yHHasg opbuta (1o 100 KM) Tak)Ke OTHOCUTCSA
K HeyCTOMYMBBIM BuAaM op6ut. OfHaKO y4eHbIMM
OBLIIO BBIAB/IEHO, YTO NPV HAXOXK/IEHUM CITYTHMKA Ha
opburte ¢ HakIoHeHMeM 27°, 50°, 76° wmu 86° Oyzmet
IPONCXOUTD CUTYALVIsA, B KOTOPOII OH OyfieT Haxo-
IUTbCA B OOJIee MM MeHee CTabMIBHOM BBICOTHOM
cocTostHUM (KaK IpaBuIo, 3TO OpONTa, HAa KOTOPOI
B TeYeHJe JUINTEIbHOIO Mepyojia BpPeMEeHM BBICOTA
CITyTHUKA B OJHOJ 1 TOJI >Ke TOUKe OcTaeTcs 6mms-
KOJI K TIOCTOSIHHOV) ¥ TOTZia Takas opbura Oymer
HA3bIBaThCsl «IYHHON 3aMOPOXKEHHOW OpOUTON».
JIHTepecHO OTMETUTD, eC/i Y OpOUTHI HaK/IOHEeHMe
OyzeT cocTaBmATb 86°, TO HAXOMALIMIICA Ha Hel
CIIYTHMK OyZIeT pasMelleH IPaKTI4eCK HaJl TyHHBI-
MU TIOJIFOCaMM, B TOM 4umciie Haj FO>KHBIM MomocoM
JIyHbI, KOTOPBII TaK IPUBJIEKATEIEH C TOUKM 3PEHNUSA
VICCTIEIOBAHNA 1 JOOBIYN ee IIPUPOJHBIX PECyPCOB.
K 1yHHBIM «3aMOpPO>KEHHBIM» OpOMUTaM, YCTOI-
YYBBIM K I'PAaBUTALIOHHBIM BO3MYILEHNAM COITIAC-
Ho nccnepoBanusam 2005 r. [Ely 2005], taxke 6yzyT
OTHOCUTBCA 3JUIMITUYECKVe HAK/IOHHbIE JyHHbIE
opbutsl. 910 OpOUTHI BOKPYT Touek Jlarpamka Ll
n L2 B cucreme 3emna-ConHlle, KOTOpble ABJIAIOT-
Cs BapMaHTaMy CTaOVWJIbHBIX JTYHHBIX op6ut’, rpe

4 CornacHo Kopekcy 3akoHoB CLUA faHHOe NpoCTPaHCTBO BKJIIOYaeT MPOCTPAHCTBO BMIOTb [0 noBepxHOCTH JyHbl (“The
term ‘cis-lunar space’ means the region of space from the Earth out to and including the region around the surface of the
Moon"). 42 U.S. Code. § 18302 - Definitions.

> Pa6os l0.A. VickycctBeHHble CnyTHUKM JyHbl. — Bonbluas coBeTckas sHUmMKnoneansa. 8 30-T1 1. 3-e n3g. M.: CoBeT. SHUMKI.,
1969-1986. URL: https://www.booksite.ru/fulltext/1/001/008/056/700.htm (gaTa obpaiieHns: 01.05.2024).

¢ Cm.:MakucTaHcKmi KybcaT nprcnan Ha 3emito ¢ opbuTbl JlyHbl nepBble CHUMKK. — Gismeteo. 14 maa 2024 r. URL: https://
www.gismeteo.ru/news/science/pakistanskij-kubsat-prislal-na-zemlju-s-orbity-luny-pervye-snimki/ (gata o6paleHua:
15.05.2024).

7 MacKoH — 3To pernoH nutocdepbl NNAHETbI UK CYTHUKA, BbI3blBaIOLLMIA MONOXUTENbHYIO FPaBUTALMOHHYIO aHOMaNuIo,
KoTopas aBnaeTca n3bbITouHon. Hanbonee n3BeCTHbI NyHHblE MAaCKOHbI, KOTOpble Obln 06HapyeHbl 1 NTOKan30BaHbl No
BO3MYLLEHVAM B ABUKEHUAX NCKYCCTBEHHbIX CMYTHUKOB JlyHbl BO BTOpoIA nonosuHe 60-x rogos XX Beka. Burke J.D. Mas-
con. - Encyclopedia Britannica. Oct. 21, 2022. URL: https://www.britannica.com/science/mascon. (accessed date: 01.05.2024).
& OkononyHHas opbuTa. iHTepecHo o HayKe. Bcepoccniickuin dectnBans Hayku. Hayka 0+. 7 fekabps 2014 r. URL: https://
festivalnauki.ru/media/articles/pravila-zhizni/okololunnaya-orbita/ (nata o6patieHua: 01.05.2024).

®  OKOMoNyHHOE NPOCTPAHCTBO BKIOYAET NATb Touek JlarpaHa, KoTopble CTabuibHbl B MONOXEHNN OTHOCUTENBHO 3emsn
1 JlyHbl, KOrfa OHU BpaLLaloTCa Apyr BOKPYT Apyra. InA TpaHCNOPTHbIX Lieniell Hanbonee BaxHbl B TOUKN L, pacnonoxeHHble
pPAROM C JlyHOWM 1 Ha OfHON NUHWUK € Hel — 3To L1 n L2. L1 Bcerga HaxoauTca nepen JlyHow, a L2 Bcerga no3aam JlyHbl, Kaxkaas
npumepHoO Ha 60 TbIC. KM.
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KOCMMYECKMIil aIlllapaT UCIONb3yeT MMHUMANIbHOE
KOJIM4eCTBO TOIUINBA /I CBOETO HAaXOXK/IeHNUs B Off-
HOM MecTe.

B 31011 XKe cucTeMe pacIonararTcsa TaK Ha3blBa-
eMble rano-opoutsl. [anmo-opbura orndaercs Tem,
4TO MPOXOAUT OM3KO K MEHbIIEMY U3 IBYX Tell 1
H09TOMY MMeeT IOYTM CTabuibHOe moBemeHye'’.
ITo cyTn, ramo-opOUTHI CyIeCcTBYIOT B 00001 Cu-
cTeMe U3 Tpex Tel. B xaxjoit Touke Jlarpanxa cy-
IIeCTBYIOT HEIpephIBHbIE «CEMEJICTBA» CEBEPHBIX U
I0KHBIX T'a10-0pOuT. [a/m10-0p6uTH MOTYT OBITD WC-
10/Ib30BAHBI TyHHBIMI CITy THUKAMU PEeTPAHCIALUN
1 HOTy4eHMsA U TIepefiaul pafijilOCUTHAJIOB KaK C
3emu, Tak 1 ¢ 06paTHOI cTopons! JIyHs! (paccTo-
AHME CITyTHUKA OT 3eM/u OyIeT COCTaBIATb OKOJIO
450 ThIC. KM 1 65 ThIC. KM — 0T JIyHbI). VIMeHHO 9Ta
opbuTa Obl1a OTKPBITA CHELMATICTOM 110 IIPOeKTH-
POBAaHMIO MUCCHIT aMepuKaHcKoro HanyoHnanbHOro
YIIpaB/IeHNs 110 AQ9POHABTHKE U UCCIIENOBAHMIO KOC-
Mmdeckoro npocrpanctsa (nanee - HACA) Pobep-
toM Qapkyapom 6omee 40 et Hasazx. Brepsoie ke
Ha IIPaKTIKe OHa ObI/TA MICIIO/Ib30BaHA JI/IA Ilepefayuit
JAHHBIX C KUTAJCKOIO CIYTHMKA HIOC—)LIH’O (anrm.:
Queqiao) B mekabpe 2018 . Ha BBICOTE HPVMEPHO
65 TBIC. KM, Pa3MeIL[eHHOTO B 00/1aCTH BOKPYT TOYKM
Jlarpamxa L2 cucrembr 3emnsa — CornHile B paMKax
muccnn «Yauba-4» (kut. FEERPUER), samymennoi
panee B cepennae 2018 . Taxoke ¢ 2022 1. mouTH npA-
MOJIHEIHbIE I'a/I0-OPOUTHI TECTUPYIOTCA B paMKax
npoekta CAPSTONE (anrn.: Cislunar Autonomous
Positioning System Technology Operations and
Navigation Experiment), KOTOpblif IpefcTaBiseT
co00Ji KOCMUYECKMII anmapaTt, TeCTUPYIOLVIl CTa-
OV/IBHOCTD HaXOX/IEHNA B 3TOM MeCTe COIIACHO 3a-
paHee 3a/JaHHBIM NapaMeTpaM. JJaHHasA Muccus AB-
N€TCA IpeBapUTEeNbHBIM 3TAIIOM I1epe]l 3aITyCKOM
U TIOC/IENYIONIMM pasBepThIBAHMEM NIIOTUPYEMOI
JIYHHOI cTaHUuK-1I03a Lunar Gateway B paMkax
aMEpUKAHCKOIl JIYHHOI HpOTrpaMMbl «ApTeMupa»
[May, Qu, Merrill 2020]. [Ina ee pasBepTbIBaHUS
IPeAIIONaraeTcs UCIONb30BaTh MO0 MOYTH IPAMO-
JIMHETHYIO Tano-opouTy, 61arogaps 4eMy CTaHIVIS
CMOXKET HaXOJMTbCS HA PACCTOAHUM OT IOBEPXHO-
ctu Jlynsl B fuanasone ot 3 go 70 ThIC. KM, Je/l1aTh
ofiH 060poT BOKPYT JIyHBI B TeyeHUe IPUMEPHO
CeMI JHel ¥ ICTIO/Ib30BaThCA KaK IIPOMEXKY TOUHBII

IYHKT, 3 KOTOPOT0 OYAyT OCYLIECTBIATbCA MOEThI
KaK K II0BepXHOCTH JIyHBI, TaK U B JaJIbHNIT KOCMOG;
760 HUBKYIO OKOTIONYHHYI0 OpPOUTY C BBICOTO OT
100 mo 200 kM 151 obecredeHyst pery/IspHBIX MOJIe-
T0B K noBepxHocty JIynsl [Giannoni-Crystal 2023].

PaccmorpenHas nHpopmaiys o npupope JIyHsl,
OKOJIOYHHOTO IIPOCTPAaHCTBA U OPOUT BOKPYT
Jlynsl cobupaercs 6rmarogapsi MHOTOJIETHUM IIpakK-
TUYECKMM UCC/IENOBAHNAM, B TOM 4UC/Ie U Heyfay-
HO 3aBepunBIIMMCcA. Tak, U3 paHee He OTMEYEHHbBIX
MUCCUIT CTOUT YIOMAHYTb POCCUIICKYIO aBTOMATU-
4ecKyIo CTaHuui «JIyHa-25», KoTopasa ¢ 16 mo 19
aBrycra mpopaboTasa Ha KPyroBOJl OKOJIOTTYHHOI
opbure (oxono 100 kM), OZHAKO, B CBS3M C HELITAT-
HBIM QYHKIVIOHMPOBaHMEM OOPTOBOTO KOMIITEKCca
YIpaB/leHNs IIepellla Ha HepacyeTHYI0 He3aMKHY-
TYI0 OpOUTY M CTONKHYNIACh C JTYHHOI IIOBEPXHO-
crbio 19 aBrycra''. Takoro popa myHHbIE MUCCUM TTO-
3BOJIAIOT M3y4aTh, HAIIPMMeEP, COCTAB OKOJIONTYHHOI!
KOCMIYECKOJI IIJIa3MBbI 1 Ta30IbIIEBON 9K30C(ephl
Ha OKOJIOJlyHHOJT OpO1Te, BIVAIOIIE Ha HAXOAIIe
TaM KOCMMYECKMe AIIAPAThl, @ TAKXKe BaXKHYIO [/
IPOBeJeHNsA ACTPOHOMIYECKIX HAOMIOEHNIT 9/IeK-
TPOMAarHUTHYI0 cpeny JIyHbl

Takum o6pasoM, u3ydeHMe Hay4HO-TEXHIUe-
CKUX aCIeKTOB IPMPOAbI OKONOMYHHBIX OpOMUT 1
0COOEHHOCTeI MX VICIIONb30BAHMA IOMOTaeT HaM
HOPUITU K BBIBOLY O TOM, 4TO JJaJIeKO He BCe BUbI
OKOJIOTTYHHBIX OpOUT HOAXOMAT 1A JOMTOCPOYHBIX
HaOmoziennit 3a JIyHOI M i pa3MeleHNs MUIo-
TUPYEMbIX 11 HEIMIOTUPYEMbIX KOCMUYECKMX CTaH-
LI B OKOJIOTYHHOM IIPOCTPAHCTBE. B TO >Xe BpeMs
HOAXOJALIVE OPOUTBI JOTDKHBI OBITH YCTONYMBBIMY,
KOTOpbIX, B CBOIO O4epefib, He TaK MHOro. Bce 370
HOATBEPXK/JA€T «OIPAHNYEHHOCTb» OKOJIONYHHBIX
YCTOYMBBIX OPOUT B JOITOCPOYHOI HEPCIEKTUBE,
KOTOpble 110 aHAJIOTMM C IeOCTALVIOHAPHBIMM Op-
6utamu (manee — I'CO) mo/mKHbI 06/1a5aTh 0COOBIM
MEX/YHaPOJHO-IIPABOBBIM PEKIMOM.

3ameTnym, 4To CT. 44 YcraBa MCO 3akpenia-
€T MEeXIYHapOJHO-IIPaBOBOIl CTaTyC M PeXMUM He
tonbko ['CO, HO 1 Apyrux BUA0B op6ut. B coBokym-
HOCTH B OTHOILIEHVM HUX YCTAHOBJIEHO, YTO «Pajiio-
YaCTOTBI ¥ CBSI3aHHbIE C HUMM OPOWTBI, BK/IIOYAs
OpOUTY TeOCTaLIOHAPHBIX CITyTHUKOB, SABJIAIOTCA
OTPAaHMYEHHBIMM  €CTECTBEHHBIMU Pecypcamu»,

1% [ano-op6uUTbI MOXKHO PacCMaTPUBATb Kak pe3ysbTaT B3arMOAENCTBYA FPAaBUTaLVIOHHOTO NPUTAXEHUA ABYX NilaHETAPHbIX
Tes, a TaKXKe KOPUONMCOBOW 1 LIEHTPOGEXHO CUJT Ha KOCMYECKOM annapare.

" O npenBapuTenbHbIX pe3ynbTatax pPaboTbl MO BbIACHEHWIO MPUYMH HewTaTHOro QyHKLUMOHMPOBaHMA CTaHLUN
«JlyHa-25». — Pockocmoc. 3 okTA6ps 2023 r. URL: https://www.roscosmos.ru/39790/ (pata o6patierus: 01.05.2024).
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N.A. YepHbix

KOTOpble HAUIeKNUT MUCIONb30BATh PAIVIOHAIIb-
HO, 9 eKTUBHO U 3KOHOMHO, 4TOOBI 06ecrednTh
CIIpaBeIMBbI JOCTYI K STUM OpOMTaM U K 3TUM
YacTOTaM pasHbIM CTPaHaM IIM TPyHIaM CTpaH
C y4eToM 0COOBIX HMOTPeOHOCTel pa3BUBAIOLINXCS
CTpaH ¥ reorpauyeckoro IONOKeHNA HeKOTOPBIX
crpan»'?. Takoe ncronp3oBaHue HEOOXOAUMO OCY-
I[eCTB/IATH B COOTBETCTBMM C IONOXKeHAMY Pera-
MeHTa papnocBAsu MCD, cormacHo KOTOPOMY Cy-
IIECTBYIOT HIOAHCBI B PeXJMe U3YyYeHMA ONMVDKHel
1 06paTHOIt CTOPOH JIyHBL.

B Permamente papuocssasn MC3 copmepsxutcs
Paspen V «PagmoacTpoHOMMA B 3KpaHMPOBAHHOI
3oHe JIyHs»". 31ech BaXXHO PacKpbITh IIOHATHE
«9KpaHMpoBaHHasA 30Ha JIyHbI», cofiepKaHye KOTo-
POTro BHOBb CBA3aHO C HAYYHO-TEXHIIECKOI CTOPO-
Hoit Bonpoca. CormacHo CIIpaBOYHUKY 110 pajinoa-
crponoMuu MC3, mockonbKy «JIyHa umeeT mepuop,
BpallleH!s BOKPYT CBOEI OCU, paBHBIII ee IepUOLY
obpaiieHnss BOKpyT 3eMin», K 3eM/ie OHa «BCer/a
obpalieHa OIHOJ CTOPOHOI. A MOCKOTIbKY OpOuTa
BOKPYT 3eM/IM CJIerKa 3/IMOTUYHA ¥ HAK/IOHEHa,
HaOmogarenmn ¢ 3eMnyu BUAAT OOJIbLIE IIOIOBMHBI
nosepxHocty JIyHbl»'. 3a cyer aToro obpasyercs
CKpbITasl 4acTb WM TaK Has3blBaeMas 9KPaHMPO-
BaHHasA 30Ha JIyHBI, KOTOPYIO He/lb3sl HAOMIOZATH
¢ 3eMy, 1 KOTOpas 3allMIeHa OT 3eMHbIX CUTHA-
JIOB TTOMeX.

B mpopomkeHne oTMeTMM, 4YTO 4YacTb 1 paHee
YHOMAHYTOTO pasfiena Permamenra pajmocBssu
MCDS 3zampemiaeT «M37Ty4eHMs, cO3[aoliue Bpef-
Hble IOMeXV paj0aCTPOHOMMUYECKVM Habmope-
HMAM U JPYTUM I0JIb30BATE/AM MACCUBHBIX CITYXO
B SKpaHMPOBAHHOI 30He JIyHbI», 3a MCK/IIOYEHMEM:

— «IOJIOC YaCTOT, paclpefie/IeHHbIX CITy>K0e Koc-
MUYECKUX MCCIENOBAHMIA, MCIOIb3YIOIEN AKTUB-
Hbl€ JaTYMK» " ;5

— «IIOJIOC YaCTOT, paclpefie/IeHHbIX CTy>K0e Koc-
MMYeCKOJ 9KCIUTyaTaliM, CIIyTHUKOBOI CITyXXbe
UCCNIeloBaHMsA 3eM/IM, MCIOb3YIOleil aKTMBHBIE
JATYVMKY, VM PajMONIOKALMOHHON CIy>X0e, MCIONb-
3yIOIlell CTAaHIMM Ha KOCMMYECKVX IUIaTdopMax,
KOTOpble HEOOXOAMMSBI i ObOecredeHus: KOCMU-
4eCKMX MCCIENOBAHMIA, a TaKXKe M1 PajinoCBA3Y
U TIepefiady KOCMIMYEeCKIX MCCIeloBaHuil B IIpefenax
9KPaHMPOBAHHOI 30HBI JIyHBI»'S.

B oTHOmIeHUNM KOCMMYECKUX MCCAeIOBaHMI
B Pa3pelleHHbIX II0/I0CaX YaCTOT TAaKXKe MOXKHO [I0-
IOJIHUTENbHO 3aK/II0YaTh CllellMajbHble COIJIalle-
HM MEXJY TocyfapcTBamMy (QfMMHMUCTPALUSAMN)
[ 3aIUTBI OT BPEJHbIX IIOMeX.

Ilo BOMpOCY MCIONB30BAHNA SKPAHMPOBAHHON
3oHbl JIyHBI ObUTa NpUHATA OTHENbHas PekoMeH-
manusa MCO-R RA.479, sakpennsrwoomas NpUHLU-
Ibl UCIIONb30BAHUA 3/1€KTPOMATrHUTHOIO CIIEKTpa
9KpaHMPOBaHHOI 30HbI JIyHbI 11 IepecMaTpuBaeMas
perysapHo (B 1974, 1978, 1982, 1990, 1995, 2003
u 2017 rr.)". PackpsiTble B mpunoxkenun 1 Pexo-
MeH/JallMy IPMHLMIBI CBA3aHbI C UCIONb30BAHNEM
Pa3IMYHBIX IMAIIa30HOB YaCTOT B 9KPAHMPOBAHHOI!
3oHe JIynpl. TakKe B [JOKyMeHTe NOJYEPKMBAETCA
HepBOCTeNeHHas BaKHOCTD /I TOCY/JapCTB He IIPU-
YMHATb BPEJHbIX IIOMeX PAJMOCBA3M, TAK KaK 9Kpa-
HYPOBaHHas 30Ha JIyHbI BaXkKHA I acCTpOHOMMYe-
CKMX MCCTIefloBaHMil U mepenadn cBsasu'®. B ocHose
0003HaUeHHOTO NpUHIMIA TeXNUT mpasuno MCI,
3aKpeIlIEHHOE B CT. 45 ero Ycrapa, cOITIaCHO KOTO-
pOMY «BCe CTaHL[MY, He3aBICUMO OT X Ha3HA4YeHN,

12 YctaB MexAyHapofgHOro coto3a 3/1eKTpocBA3M 1992 1. (C M3MeHeHMAMM Ha 6 Hos6pa 1998 r). — CobpaHue
3akoHo0amenbcmea Poccutickoti ®edepayuu. 1996. N 48. CT. 44.

13 DKkpaHupoBaHHaa 30Ha JlyHbl (aHrn.: shielded zone of the Moon) BkniouaeT B cebs uyacTb NOBEPXHOCTW JlyHbI
1 NPVIMBbIKAIOLLYI0 K HEl 4acTb KOCMUYECKOro MPOCTPaHCTBA, SKPaHUPOBAHHYIO OT U3/yYEHWU, NCTOYHUKN KOTOPbIX
HaxopATcAa Ha pacctoaHun 100 Tbic. KM OT ueHTpa 3emnu. PernameHT Pagnocsasu. Cratbn. Tom 1. MC3. 2024. haga VI.
Paspen V. PagnoactpoHoMuA B SKpaHMPOBAHHOM 30He JlyHbI.

% CnpaBoOYHKK MO pagmoactpoHomuu. 3-e nsg. bropo pagnocsasu. 2013. C. 118. URL: https://www.itu.int/dms_pub/itu-r/
opb/hdb/R-HDB-22-2013-PDF-R.pdf (nata obpaLyeHus: 05.05.2024).

> PernameHT Pagnocsasn. Ctatbu. Tom 1. MC3. 2024 r. Maga VI. Pa3pen V. PagnoacTpoHoMMA B SKPaHUPOBAHHOWN 30He
JlyHbl. 22.23.§ 8. 1) a).

6 Tam xe. 22.24.§ 8. 1) b).

7 Recommendation ITU-R RA.479-5. Protection of frequencies for radioastronomical measurements in the shielded zone
of the Moon.

'8 Recommendation ITU-R RA.479-5. Protection of frequencies for radioastronomical measurements in the shielded zone
of the Moon. Annex 1.

MockoBcKmii KypHan mexayHapogHoro npasa - 4 - 2024

190



Irina A. Chernykh

OUTER SPACE AND INTERNATIONAL LAW

JIOJDKHDBI  YCTaHAB/IMBATBCA U 3KCITYaTMPOBATHCA
TaKuM 00pa3oM, 4TOOBI He HPUYMHATD BPENHBIX
IIOMeX PajiMOCBA3Y WM PASMOCTYK0aM IPYyTyX To-
CYHapCTB...»" . B mpuno>kenun 2 JOKyMeHTa TakKe
PEKOMEH/IOBAHO BbIJIe/IEHNE JBYX abTePHATUBHbBIX
TI07I0C CBSA3Y /I COXPaHEHN «IOCTYTIA TAaCCUBHBIX
CITy0 KO BCEMY CIIeKTPY», KOTOpbIe ObI HAXOLVINCh
B inamna3oHe yacToT He MeHee 1 I'Ti «1a obecrieve-
HJA BO3MOXKHOCTM OYIYIIMX ONlepaluii Ha OCHOBE
BPEMEHHO}I KOOPAMHALMY MeX]y PafiloacTpPOHO-
MUYECKVMMM U TYHHBIMY CYICTeMaMM CBA3M» ™.

JlaHHbIe TIONOXKEHUA, ABJAKLINECS M3HAYalb-
HBIM PEe3Y/IbTAaTOM JeiicTBUII BceMMpHOI afiMyHN-
CTPaTUBHOI paioKoH(epeHI MY 0 KOCMUIECKO
TeIeKOMMYHUKanyy 1971 T., BbISbIBAIOT 0co0BbIit
VHTEpeC B CBA3M C HOBbIMU BbisoBamMy XXI B,
B TOM 4MCJIe C AKTMBHBIM YBeIMYeHEeM KaueCTBEeH-
HOT'O U KOJIMYeCTBEHHOT'O COCTaBa yYaCTHUKOB, 3a-
MHTEPECOBAHHBIX B OCYILECTBIEHNN KOCMUYECKOI
fesTennbHOCTY Ha JIyHe, B TOM 4ucrIe ¢ ee 00paTHOI
cropons! [Glaude 2023]. ITo aToit MpUYNHE B HO-
BoM croneTuyt MCD ObUM HPUHATHI JOKYMEHTHI,
¢buKcupymomue BaKHbIe PeLIeHNA CO CPOKOM JC-
nonHenuA B 2027 I. 1A 3a1UThl SKPAaHNPOBAHHOI
30HbBI JIyHBI.

Bo-mepssix, B 2022 1. MC3 obcynun temy «Pa-
JAMOACTPOHOMMA B 3allUIIEHHON 30He JIyHbI» 1 pe-
MW U3YYUTH PsAJ, BOIPOCOB, @ PE3y/IbTAaThl 3TOTrO
MCCIIEOBAHSI BK/IIOYUTH «B OfHY (OIMH) Wi He-
CKOJIbKO PeKOMEHJALUIL, OTYeTOB U/WUIN CIIPABOY-
HMKoB» MCO?.

«1.  KaxoBbl oxujjlaemble HayuHble XapaKTepu-
CTUKIU PAaZiOACTPOHOMMM B 3KPAaHMPOBAHHOII 30HE
JIyHbl, KOTOpbIE ONpEMeNAT TeXHMYeCKue U 3KC-
IUTyaTallMOHHbIE XapPAKTEePUCTUKM PAZMOACTPOHO-
MMYeCKUX HaOMIOfieHNii B 9KPaHMPOBAHHOI 30He
JIyHbl, M Kakue IIOJIOCBI YaCTOT, KaK OXKMUAETCS,
obecrieyaT MaKCHMaJIbHBII HAYYHbI pe3y/IbTaT?

2. Kaxmm obpasom myHHas cpefa BMAeT
Ha Pafi1I0acTPOHOMIYECKIIe HAOIONeHN B SKPaHN-
pOBaHHOI1 30He JIyHBI?

3. Kakme BcroMorarenbHble CHCTEMBI, Kak
OXXUJAETCs, HOTPeOYITCA A/ IPOBEieHNA PAfoa-
CTPOHOMMYECKUX HAOMIOIeHNIT B 9KPaHMPOBAHHO
3oHe JIyHbI 1 KakuM 00pa3soM BO3MOXKHO M30eXaTb
VX BO3JIVICTBUA, 0COOEHHO 1A MOJIOC YacTOT, yIIO-
MSHYTBIX B IHKTe 1 paspena?»?

Bo-BTOpBIX, COITaCHO UTOraM mocnefHen Bcee-
MMpHOI KoHepeHiyn paguocssisu (BKP-23), 610
pelleHO Ha C/efyIolell KOH(epeHIMY, KOTOpas Kak
pa3 cocroutcs B 2027 1., Ha4aTb OOCY>K/IeHUe BO3-
MOXKHOCTell pasBuTHs CBsisu Ha JIyHe B memom™.
Xorts emte B 2012 1. B pemennu MC3 «Pangyonunn
MEKly 3eMHBIMY CTAaHIMAMM ¥ KOCMUYECKUMI KO-
pabmAmMu 1A oseToB Ha JIyHy U IJIaHEThbI COMHEeY-
HOJ1 CHCTeMBI, CO3/laBaeMble OCPENCTBOM CITyTHU-
KOB PeTPaHC/ALUM JaHHBIX 11071eTOB Ha JIyHy u/umm
IUIAHETHI CO/THEYHOII CHCTEMBI» ObIM 0003HAYEHBI
BOIIPOCHI, II0 MTOTAaM M3y4YeHMs KOTOPBIX K 2027 T.
Tpe6oBa/NOCh «OIMCaHMe KOHLENTYa/lbHOM CUCTe-
Mbl peTPaHC/IALVMM NAHHBIX HOJEeTOB Ha JIyHy»™.
K Bompocam, KoTopble He0OX0AMMO OBIIO paccMo-
TPeTb, OTHOCATCA CIIEAYIOIE.

«l. KakoBbl  IpeAnoYTUTENbHbIE
YacTOT U LIMPIHA NTOTIOCHI?

2. KakoBbl opbuTanbpHble TpeOOBAHMSA K CITYT-
HMKaM peTPAHC/IAIMYM JAHHBIX IMoneToB Ha JIyHy
¥l TI/TAHETHI COTTHEYHON CUCTEMBbI?

3. KakoBbl 9KCIUTyaTallMOHHble TpeOOBaHMA
K IMHUAM PafiMiOCBA3Y MeX/Y 3eMHBIMI CTAHIMAMM
M KOCMMYECKMMM CTaHIVAMM, YCTaHABIMBAaeMbIM
C IOMOII[bIO CITyTHUKOB PeTPAHC/IALNN JAaHHbIX I10-
71eToB Ha JIyHy 1/WIu II7IaHeThl COTHEYHOM CUCTeMBbI?

4. KaxoBbl TeXHIYECKME XapaKTePUCTUKIN JINL-
HMIT PAfIOCBA3Y MEX/[Y 3eMHBIMY CTAIIVIAIMU 1 KOC-
MMUYeCKIMI CTAHIMAMMY, YCTaHABIMBAEMBIX C IOMO-
I[bI0 CIyTHMKOB PETPAHCIALVMM JAHHBIX IIOTETOB
Ha JIyHy 1/WIn N1aHeTbl COTHEYHOI CUCTeMBI?

5. KakoBbl Tpe6OBaHMA K COBMECTHOMY MC-
O/Ib30BAHMIO YaCTOT C APYTYMMU CITY>KOaMm?»™.

O60061mast KaKk HepByIo, TaK ¥ BTOPYIO TPYIIIY
BonpocoB K 2027 r., cnenuanuctel MCO [OMKHBI

I10/I0ChI

' YctaB MexpyHapofHOro coto3a 3f1eKTpocBA3M 1992 1. (C M3MeHeHWAMM Ha 6 Hosa6pa 1998 r). — CobpaHue
3akoHo0amenbcmea Poccutickoti ®edepayuu. 1996. N 48. Ct. 45.
20 Recommendation ITU-R RA.479-5. Protection of frequencies for radioastronomical measurements in the shielded zone

of the Moon. Annex 2.

2 Bonpoc MC3-R 260/7. PapnoacTpoHOMMsA B SKPaHNPOBaHHOW 30He JTyHbl. 2022 T.

2 Tam xe.

3 Space Frequency Coordination Group: Objectives for WRC-23. - ITU News. October 6, 2023. URL: https://www.itu.int/
hub/2023/11/space-frequency-coordination-group-objectives-for-wrc%e2%80%9123/ (accessed date: 05.05.2024).

24 Bonpoc MC3-R 222-2/7. PagnonuHmum mexay 3eMHbIMU CTaHLUMAMUN 1 KOCMUYECKMMUK KOpabnamu ana nonetos Ha JlyHy
1 MAaHEeTbl COTHEYHOW CUCTEMbI, CO3[jaBaeMble NOCPEACTBOM CMYTHUKOB PeTPaHCAALMY AaHHbIX MONETOB Ha JIyHy n/vnm

nnaHeTbl CONTHEYHOM cucTembl. 2012 T.
% Tam xe.
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HOATOTOBUTb OTYETBI, pa3paboTaTh ONUCAHNUE CHU-
CTeMBbI PeTPaHCTALUM U 00CYAUTh HEOOXOANMOCTD
fo6aB/eHyst HOBBIX TpeboBanuii B PermameHT papu-
OCBsAA3U A obecreyeHns COOMIONEHNA MMEIOLX-
A TIPAaBWI 110 OCYIeCTBICHNIO PaioacTPOHOMUM
B 9KpaHupoBaHHoOI 30He JIyHbI*®. Bee aT0 Tpebyer-
cA KaK JUIi COXpAaHEHUSA BO3MOXKHOCTU M3Y4eHMsA
KOCMOCa C IIOMOIIbI0 JIyHHBIX 06cepBaToOpMmil, pas-
MeIleHHBIX Ha o0OpaTHOi cTopoHe JIyHBI”, 1 BBI-
JieleHNsA  CIeLVIaIbHOTO OpOMTaTbHO-4aCTOTHOTO
CIIeKTpa Ay o0ecredeHNs CBA3Y, B TOM 4YNCIIe VC-
HO/Ib30BAHNA CIYTHMKOB PETPAHC/IALNY, TaK U BO
u30exaHue IPUYNHEHVA B3aVIMHBIX IIOMEX OT Ilepe-
JlaBaeMBbIX CUTHAJIOB.

XOTs OFHOBPEMEHHO ¢ OOCYXJEHUEM 3THX BO-
IPOCOB Ha MEXJYHAPOZHOM YpPOBHE, B HEKOTO-
PBIX TOCYZIapCTBAX yXKe CT/IM BBIAABATh JIMIEH3UN
Ha JICIIO/Ib30BaHMeE PA/IIOYaCTOTHOIO CIIEKTpa Ha
nosepxHocTy Jlynnl. Tax, ®egepanbHas KoMuccusa
mo cBasu CIIIA B 2023 1. BbIfjasa IepBYIO NUIEH-
3MI0 Ha MCIOb30BaHUE PaMOYacTOTHOTO CIIEK-
Tpa B paitoHe JIynsl kommanuu Intuitive Machines
U1 obecredeHns CBA3U C MEePBBIM JYHHBIM I10Ca-
mouHbiM MopyneM Nova-C B pamkax muccuy IM-
1, ycrmemHoe IpUWIYHEHVME KOTOPOI COCTOSIOCH
22 ¢peBpas 2024 1.8

C TOUKM 3peHUA IOJIOXKEHUIT MEXYHapOJHO-
r0 KOCMMYECKOTO IIpaBa MOXXHO KOHCTAaTUPOBATb
HPYMEHNMOCTD K IIPOLeCCY MCIIOIb30BAHMA OKOIO-
JIYHHOTO TIPOCTPAHCTBA, BK/IOYAs OPOMTHI BOKPYT
JIyHbI, BCeX NPUHINIIOB, 3aKPEIIeHHbIX B JoroBo-
pe O IPMHINUIIAX AeATeTbHOCTU TOCYJAPCTB IO NC-
C/Ie[IOBAHMIO 11 VICTIO/NBb30BAHMIO KOCMIYECKOT0 IIPO-
CTPAHCTBa, BK/I04asA JIyHy u ipyrue HebecHble Tena
1967 1. (manee — JloroBop 1o KOCMOCY), HAIlpUMeD,
IPVMHINUIIA 3alpeTa HAIMOHAIBHOTO IIPUCBOEHMNA
KOCMMYECKOTO ITIPOCTPAHCTBA WM MEXJYHApOJ-
HOJI OTBETCTBEHHOCT) TOCYHApPCTB 33 HAI[VIOHA/Ib-
HYIO IeATeNbHOCTb B KOCMIYECKOM IPOCTPAHCTBE
u T. 1. [Hobe 2023] [lanHbIil Te3uc nmopTBEpKAaeTcs

HAyYHO, Ha OCHOBAHMM TOTO, YTO OKOJIOTYHHOE
IPOCTPAHCTBO AB/IAETCA 4YaCThI0 KOCMMYECKOTO
IPOCTPAHCTBA ¥ BK/IIOYAeT B ce0s JTyHHBbIE OpOu-
Thl, JIyHHYIO IIOBEPXHOCTb ¥ TO4kM Jlarpamxka B
cucreMe KooppmHat Jemns — CojHle, HECMOTpPS
Ha OTCYTCTBHUE B [loroBOpe IO KOCMOCY OIIpefierne-
HMA «KOCMUYECKOe IPOCTPAaHCTBO». Takxke cT. 1
Cornamenns o AeATeNbHOCTH TOCyAapcTB Ha JlyHe
U fpyrux HebecHbIX Temax 1979 r. (manee — Cora-
meHne o JIyHe) COmepXNUT MOJIOXKEHNe, B KOTOPOM
3aKpeIJIeHO, YTO «CChIIKM Ha JIyHy BK/IIOYAIOT Op-
OuTHl BOKPYT JIyHBI MMM Jpyrue TPaeKTOpMUMU IIO-
neta K JIyHe WM BOKPYT Hee», T. €. OKOJIOMyHHOE
npoctpanctBo. O6osHayeHHoe CoraieHne Iese-
€000pasHO IIPMHVMMATb BO BHYMAHME, TaK KaK OHO
Ob1710 pa3paboTaHoO B TOM Xe OpraHe, Kak 1 [loroBop
o xocMocy — Komurere OOH no ucnonb3oBanmio
KOCMIYECKOT0 IIPOCTPAHCTBA B MUPHBIX Lie/AX (Ja-
nee — Komnrer mo xocmocy) [De Man 2019]. Ob6a
YHOMAHYTBIX MEX/JYHAPOIHBIX JOTOBOPA BCT YN
B CUTY, IPYMEHAIOTCA K TOCYlapCTBaM-y4acTHMKAM
3TUX JJOTOBOPOB”.

VHBIE MEXYHapOIHO-IIPAaBOBble ACIEKTHI JC-
HO/Ib30BAHNSA OKOIOMYHHBIX OPOUT TaKXKe aKTUBHO
00CyX[Ial0TCs B pPaMKaX OOIIVX BOIIPOCOB, CBSI3aH-
HBIX C ME&XXIYHapPOJHO-IIPABOBBIM PEXIMOM UCCTIe-
IOBaHNA U UCTIONb30BaHNA JIyHBbL

Ha wMexnayHapogHOM HeIpaBUTEIbCTBEHHOM
ypOBHe B paMkax paboueit rpymnmnsl 3 «Koopanna-
1A JAeATeNbHOCTN Ha JIyHe pasmMyHBIX y4acTHU-
koB» (anrr.: Lunar multi-stakeholder coordination)®
[7106a1bHOI TPYIIIBI 9KCIEPTOB MO YCTOMNYMBOCTI
mesATeNnbHOCTY Ha JIyHe MeXyHapOILHON HENpaBU-
TeNbCTBEHHOI opranmsaumm «Accoumanus JIyH-
Has JiepeBHA» 0OCyXpaeTca cosgaHye MexpyHa-
POIHOrO KOMUTETA 110 TyHHBIM OIlepaIyAM (aHIL:
International Committee on Lunar Operations)
10 aHANOruM ¢ MeXyHapOIHBIM KOMUTETOM IIO
I7I00a/IbHBIM HABUTAIVOHHBIM CITyTHUKOBBIM CH-
cremaym, adpdumposanubiM ¢ OOH. Hrorm aroit

% The Artemis era: A new phase in human lunar exploration. — I[TU News. July 20, 2023. URL: https://www.itu.int/
hub/2023/07/the-artemis-era-a-new-phase-in-human-lunar-exploration/ (accessed date 05.05.2024).

27 Safeguarding radio astronomy on the Moon // ITU News. May 22, 2022. URL: https://www.itu.int/hub/2022/05/moon-
based-radio-astronomy-spectrum/ (accessed date: 05.05.2024).

% Foust J. ITU to consider lunar communications regulations. — Spacenews.com. October 24, 2023. URL: https://spacenews.
com/itu-to-consider-lunar-communications-regulations/ (accessed 05.05.2024).

2 To coctoaHuo Ha 1 AHBaps 2024 r. B [loroBope No Kocmocy yyacTtBytoT 115 rocypapcts, B CornaweHumn o JlyHe —
17 rocypapcts. URL: https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/status/index.html (gata obpalyeHua:
01.09.2024).

30 NloueHT Kadeppbl MexayHapogHoro npaea PYIH, kaHa. topua. Hayk U.A. YepHblx, egUHCTBEHHan 13 Poccun, aBnaertca
yyacTHUKoOM 3Tow rpynnbl. MoapobHee cm.: GEGSLA Working Groups. — Moon Village Association. URL: https://moonvilla-
geassociation.org/gegsla/gegsla-working-groups/ (accessed date: 05.05.2024).
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pabots! 6b1M npencTaBieHsl B Komuret 1o kocMmo-
cy B 2024 1. B KayecTBe IOKYMEHTA 3aJ/1a 3aceaHmii
OT opraHm3anyy Kak Habmoznarens Komurera®.

B ¢espane 2024 r. B pamkax 3acemanns Hayu-
HO-TeXHM4eckoro nopkomurera Komurera mo koc-
MOCy fieneranys PyMbIHUM IIpeficTaBUIa 7IBa JO-
KyMeHTa. B HeodmimanpHoM loKyMeHTe dopmara
non-paper ObUIO NPEITIOKEHO CO3[aThb B paMKax
Kommurera u ero nogkoMutetoB KoHCy/nIbTaTUBHBIN
MeXaHNU3M II0 JIYHHOIT AesiTenbHOCTH. [l aToro
O3BYYM/IM WJIEI0 CO3[aThb MHULMATUBHYIO TPYIITY
Iy IpopaboTKM gaHHOro Bompoca (Action Team
on Lunar Activities Consultation, ATLAC). [Teranu-
3UMpOBaHHOE 000CHOBaHME HEOOXOAMMOCTH CO37a-
HJA TPYIIIBI OBIIO IPEACTAB/IEHO B JOKYMEHTe 3a/1a
3acemanmit®. B ampene 2024 r. Ha IOpupmueckom
HOAKOMUTeTe Jeneranus PyMbIHMM BHOBb IIpOBesa
KOHCY/IbTAallUM 110 3TOMY BOIIPOCY, a B MoHe Komu-
TeT MO0 KOCMOCY IIPUHAT pellleHne yupeautb Vuu-
IMATUBHYIO TPYIIITY 10 IIPOBEJIeHII0 KOHCY/IbTALVI
0 JesTeNIbHOCTY Ha JIyne™.

Eme oHMM aKTyaIbHBIM BOIPOCOM B paMKax
[IMICKYCCUY OTHOCUTETIBHO PEXMMa OKOTOTYHHBIX
OpOuT, BK/IIOYasg BCe OKOIONYHHOE IIPOCTPAHCTBO,
ABJIAETCA CYCTeMa pacyeTa TyHHOTO BpeMeHH, KOTO-
pas HeoOXofyIMa /1 4eTKOil PabOTHI MPUIOKEHNI
Y VHOJ amlmapaTrypbl fi/id BBIIOTHEHUSA KOCMMYe-
CKUX OIlepaliyii, B TOM 4YNC/Ie HaBUTaluy, cOmmKe-
HII ¥ IHBIX MaHEBPOB, 00eCIIeYeHNs CBAIL.

Ha ceroguAmHMiI [eHb IPUHATO CYUUTATh,
4YTO OJVH JIYHHBI JeHb IIUTCA 14 3eMHBIX JTHEIL.
Opnako nmyHHas cekyHfia He paBHa 3eMHOIL. Ilo
manHbiM HACA, Ha JlyHe HaseMHble 4achl Oy-
IYyT OTCTaBaTb «B CpPefNHeM Ha 58,7 MUKPOCEKYH-
bl 332 3eMHON JIeHb C JIOIOJHUTENbHBIMU Mepu-
OMYECKMMM  OTK/IOHEHMAMM». g  peureHns
maHHOl 3amaun HACA Ha HalyoHaIbHOM YpOB-
He JJO/DKHO K 2026 TI. pa3paboTaTh «CTPATETHIO 110

CO3[JaHNI0 KOOPAMHMPOBAHHOTO TYHHOTO BPeMeHN
(LTC) - HOBOrO CTaHfapTa BpeMeH}, OCHOBAHHO-
r0 Ha BCEMUPHOM KOOPAMHVMPOBAHHOM BpeMeHN
(UTC) Ha 3emse, HO afjanTHPOBAHHOIO K pabore
Ha JIyne»*. ITo aTOMy BOIIPOCY €CTb COOTBETCTBYIO-
VI MEMOpaHZyM® .

3akmroueHne

HesaBucumo oT TOro, 4To B HacTosIlee BpeMs
JyHHas [IeATelbHOCTb He CTO/Nb aKTMBHA, depes
KaKOe-TO BpPeMs Mbl MOXKEM CTOIKHYTbCSA € IIpoOIe-
MOV, TOXOXKENM Ha CIYYMBUIYIOCA CUTYALMIO C TaK
Ha3bIBaeMbIMV OyMa>KHbIMU cryTHukamu Ha I'CO
B HeflaBHEM IIPOIIIOM, 10 IPUYNHE OTPaHNYeHHO-
CTU «yJOOHBIX» YCTONYMBBIX OpOUT BOKPYT JIyHBI.

Bornee Toro, 6osnbluoe KOMMYECTBO CIYTHMKOB
Ha HeCTaOM/IbHBIX OKOJIOYHHBIX OpOMTax MOXKeT
IpMBECTU K 0Opa3OBaHMI0 KOCMMIYECKOTO Mycopa
Ha JIyHe 1 BOKDPYT Hee B CU/Ty BO3MOYKHBIX CTO/IKHO-
BeHNII MeXJy KOCMIYEeCKVMI alllapaTaMiu, HaXo-
JALIMUCA TIOPOJi JOBOTBHO O/IM3KO APYT K APYTY
[Connues, Yepnbix 2024; KangSan, Tanushri 2024;
Chhabra, Sinha, Beeson, Weeden 2024]3%.

B mporecce akTMBHOTO IpOBeNeHNUSA pajyoa-
CTPOHOMMYECKNX MCCIejoBaHmit Ha JIyHe, B 0coOeH-
HOCT! Ha ee 0OpaTHON CTOPOHE, TaKXKe BO3MOXHO
BO3HJMKHOBEHNE IIPOOIeMbl HApyIIeHNs TUIINHBI
Y TIPUYVMHEHNA PaJiioNIoMeX OfHUMM KOCMMYeCKN-
MU anmaparamu apyruMm. Hecmpocra B ofgHOI 13
pabor 70-x ropmoB mpocdeccop III. JKykos orme-
YaJI, 9YTO «CYpOBBIe ¥ HEOOBIYHBIE YCIOBMA, C KO-
TOPBIMI HEeM30EXHO CTONKHETCA denoBek Ha JIyHe,
HOTPeOYIOT YCTAaHOB/IEHMA TaM CaMbIX LIMPOKNUX
KOHTaKTOB ¥ COTPYIHMYECTBA MEeXJy IpefCcTaBu-
Te/IAMU PAa3MMYHBIX TOCYAApPCTB. Takme KOHTAKTbI
TOOJKHBI COEMICTBOBATh OKAa3aHMIO B3aMMHOM IIO-
MOLIM [PYT APYTY M IPefoTBPAaTUTb IpOBeleHue

31 Hanp.: UN Document A/AC.105/C.1/2024/CRP.11*. Reports of the Moon Village Association.
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32 UN Document V.24-01739 (E). Proposal on a Consultative Mechanism on Lunar Activities. Non-Paper submitted by the
Delegation of Romania.

3 UN Document A/AC.105/C.1/2024/CRP.30*. Proposal on a Consultative Mechanism on Lunar Activities. Paper submitted
by the Delegation of Romania.

3 NokymeHT OOH. A/79/20. [oknap KomwuTeTa no MCMonb30BaHWIO KOCMUYECKOTO MPOCTPAHCTBA B MUPHbLIX Lenax
Lectbpecat cegbman ceccua (19-28 niona 2024 roga). . 351.

% White House directs NASA to develop lunar time standard. — Specenews.com. April 2, 2024. https://spacenews.com/
white-house-directs-nasa-to-develop-lunar-time-standard/ (accessed date: 05.05.2024).

% |bid.

3 Memorandum for Departments and Agencies Participating in the White House Cislunar Technolgy Strategy Interagency
Working Group dated April 2, 2024. URL: https://www.whitehouse.gov/wp-content/uploads/2024/04/Celestial-Time-
Standardization-Policy.pdf

3 Lunar spacecraft receive dozens of collision warnings. — Spacenews.com. July 11, 2024. URL: https://spacenews.com/
lunar-spacecraft-receive-dozens-of-collision-warnings/ (accessed date: 12.07.2024).

193



KOCMWYECKOE NMPOCTPAHCTBO U MEXKAYHAPOAHOE MNPABO

N.A. YepHbix

9KCIIEPUMEHTOB, KOMOpble MO2Y C030amb 6pedHble
nomexu 0esmenvHOCMU KAKOU-1ub0 cmaHyuu Ha
Jlyne (nanpumep, ee paouocessu ¢ 3emneii)» [XKykos
1971:44].

Bce 310 00yCcnOBNMBaeT HEOOXOAMMOCTD IIPOBe-
JeHVA AKTVBHDIX Je/ICTBUI CO CTOPOHBI TOCYAPCTB
B 00/TacTV MEXYHAPOZHOTO ITPAaBOTBOPYECTBA JIA
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