MOCKOBCKMI KYpHAJ Bbinyck2-2024
MEKIYHAPOIHOTI0
npasa

LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acny»KeHHbIN lopucT Poccuiickon OepepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

Omutpuin Bhagunmuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IDPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acny»KeHHbI oprcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALLUASE
3acny»KeHHbIN lopurcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

YHVBEPCUTET APYXObl HAPOAOB MMeHN MaTpurca Jlymym6b!

(Mockea, Poccutickaa ®edepayus)

Yunbam BATJIEP

[IOKTOP NpaBa, 3ac/lyeHHbI npodeccop LLKonbl NpaBa 1 MexayHapoaHbIX
oTHoweHui um. xora dasapaa Ooynepa, YHBepcmTeT WITaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLLIA)

Cepren Bnagummnposny BAXUH

[OKTOP I0pUANYECKUX HayK, Npodeccop, Npodpeccop Kadenpbl
MeXayHapoaHoro npasa, CaHKT-leTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

[IOKTOP I0PUANYECKNX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
pykoBoauTenb ApKTuyeckoro npoekta Oynbpant, ApKTUUECKUI yHBEPCUTET
Hopseruu (YHusepcutet Tpomcé) (Tpomcé, Hopseaus)

Jlapuca BnapucnasosHa BEPEMHA

KaHAMAAT I0PUANYECKNX HayK, OLIEHT, JOLeHT Kadeapbl MexayHapoaHOro
npasa, MOCKOBCKWI FOCYAAPCTBEHHBIN MHCTUATYT MEXAYHaPOAHDBIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Anekcanpp leppelipo

[IOKTOp NpaBa, acCOLMMPOBaHHbIN UneH VIHCTUTYTa NOAMTKO-NPaBOBbIX HayK
lopuanyeckoro dakynbreTa JIMccaboOHCKOro yHMBEpCUTETa

(JluccaboH, Mopmyaanus)

Aywko AUMUTPUEBUY

[OKTOP I0PUAVNYECKUX HaYK, BN HayUYHbIN COTPYAHWK,

WHCTATYT MeXayHapoLHON MONUTUKY 1 3koHoMmuKw (benepad, Cepbus)
NoTtap AETEPMAH

[IOKTOP MpaBa, leKTop daKynbTeTa npasa

KanugopHuiickoro yHusepcuteta B Bepknu (bepksu, CLUA)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafeMuk Poccuinckon Akagemun Hayk, uneH lMpesngunyma Poccrninckon
Axkafiemun Hayk, pektop MITUMO MWJ Poccum, BOKTOP NMOAUTUYECKUX HaYK,
npodeccop, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHaPOAHbIX
oTHowweHwuin (YHnsepcuteT) MUL Poccun (Mockea, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxannosny BUPIOKOB

LIOKTOP l0prAnYeCcKrX Hayk, npodeccop, npodeccop kapeapbl
VNHTErpaLMoHHOro Nnpaga 1 NpaB YenoBeka, MOCKOBCKUI roCcyAapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHW (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKMX HayK, 3aBedytowmii kapeppoi KOHECKO,
MOCKOBCKUIA roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOAHbIX OTHOLIEHWI
(YHusepcuteT) MUL Poccun (Mocksa, Poccutickas ®edepayus)

Butanuin CemeHosny UBAHEHKO

KaHAWAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MexayHapogHOro
npa.a, CaHKT-MNeTepOyprckunii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CBetnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NOAMNONKOBHYIK IOCTULMMN B OTCTaBKe, [0CyAapCTBEHHO-
obulecTBeHHOe 06beanHeHNe «<MOCKOBCKMIA [lom BETEPAHOB BOVH 1
Boopy»keHHbIx cun» (Mockea, Poccutickas ®edepayus)

Anekcangp Uropesny MYPAHOB

KaHAMZAT PUANYECKNX HAYK, [OLeHT, AOLEHT Kadeapbl MexayHapofHOro
YacTHOro v rpaxgaaHckoro npasa um. C.H. Jlebenesa, MOCKOBCKMiA
roCyAapCTBEHHbIN UHCTUTYT MeXyHapOHbIX OTHOLLeHWI (YHnBepcuTeT)
MW Poccumn (Mockea, Poccutickas Gedepayus)

Jiiogmuna BacunbeBHa MABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLIEHT, Npodeccop Kadenpbl
MeXOyHapOoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLLEHUI,
Benopycckuii rocyaapctBeHHbln yHusepcuteT (MuHck, benopyccus)
Mapat AngaHroposuy CAPCEMBAEB

[IOKTOP loprANYEeCcKnX HayK, npodeccop, LieHTpanbHas nsbuparenbHasn Ko-
muccns Pecny6nvku Kasaxcran (Acmana, Kazaxcman)

FenHagun Metposuy TOJICTOMATEHKO

3acny>keHHbIn lopucT Poccniickon Oepepaunu,

[IOKTOP I0pMANYECKMX HayK, Npodeccop, NepBbiit npopekTop, npodeccop
kadeapbl AAMVHUCTPATUBHOMO 1 GUHAHCOBOTO NpaBa, MOCKOBCKMiA
rocyflapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Anpgpein Agamosuy TPEBKOB

3acnykeHHbin topuct PCOCP, KaHanaaT lopranyecknx Hayk, npefceaarenb,
MexpayHapoaHbiii coto3 lopuctoB (Mockea, Pocculickas ®edepayus)
Bnapumup Bacunbesny YCTUHOB

3acny>KeHHbIN lopucT Poccuiickoin Oepepauyu, LOKTOP I0PUANYECKMX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
lOxHOM penepanbHoM okpyre (Pocmos-Ha [JoHy, Pocculickas ®edepayus)



Ceprein Anekceesuy ETOPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapofHoro npasa, [iunnomatunyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa UBanoBHa UBAHYAK

[IOKTOP I0pUANYECKUX HayK, npodeccop,

npodeccop Kadpeapbl MEXAYHAPOJHOrO YAaCTHOrO

1 rpaxpgaHckoro npasa nm. C.H. JlebeneBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
VHCTATYT MeXAyHapO/HbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

>koH dHTOoHU KAPTU

[OKTOP NpaBa, Npodeccop MexayHapofHOro npasa

MeKNHCKOro TEXHOIOrMYeCKOro NHCTUTYTA, FaBHbIV PeAakTop
OkcdopAcKor oHNaiH-61bnnorpadun mexpyHapoaHoro npasa

(Okcghopo, Benukobpumarus)

Pycram Anb6eptoBuy KACbAHOB

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
VHTerpauvoHHOro npasa u npas yenoseka MIMMMO MU Poccun

(Mockea, Poccutickas ®edepayus)

Anekcen Anekcanpgposuy KOCTUH

3acny»KeHHbIN opucT Poccuiickon Oepepaunu, KaHAMAT IOPUANYECKNX HAYK,
Mpencepatens MKAC n MAK npwu TIMM PO, npodeccop, npodeccop Kadeapbl
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebenesa,
MoOCKOBCKUI roCcyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
Li3sHu3ton KYAH

npoeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKMNX NCCNefoBaHNii, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii UpnHapxosuy KYPAIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kkadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas Gedepayus)

Amutpuii KonctantnHosny JIABUH

NOKTOP 0PUANYECKUX HaYK, AOLIEHT,

npodeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,

MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcaHpgposuu JIASYTUH

3acnyKeHHbIN opurcT Poccuiickon OeaepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefyioLwmnin Kadeapon mexxgyHapoaHOro 1 eBponenckoro
npa.a, YpanbCKuii rocyjapCTBEHHbIV PUANYECKUIT yHUBEpCUTeT
(EkamepuH6ype, Poccutickas ®edepayus)

EBrenui Npuropbesuy JIAXOB

3acnyXeHHblit lopucT Poccniickoin epepaunu,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW" (KazaHs, Poccutickas ®edepayus)

Anekcen Anekcanaposuy MOUCEEB

[OKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKU

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHckuin yHnBepcuteT (TaniuH, ScmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP OPUANYECKUX HAYK, AOLIEHT,

npodeccop kadeapbl MexayHapoaHOro npasa, MOCKOBCKMIA yHUBepCcUTET
MBL Poccun umenn B. . Kukots (Mockaa, Poccutickas ®edepayus)

Tum MNOTbE

[IOKTOP MpaBa, NPopeccop v CTapLnil HayUHbIN COTPYAHUK LLIKonbl npaBa u
aunnomatin M. Onetuepa, YHnsepcntet Tadtca (Maccadycemc, CLUIA)
Husamu A6aynna orny CAOAPOB

[IOKTOP l0pVANYECKNX HayK, AenyTaT Munnu Megxnuca (MapnameHTa)
AsepbanpkaHckom pecnybnvku, Mpeacepatens KOMUCCHM MO COLMANbHBIM
BOMpOCaM 1 npaBam Yyenoseka MexnapnameHTckoi Accambnen
rocypapcre-yyactHrkos CHI, PykoBoauTenb paboueii rpynmb

Mo MeXnapnameHTCKUM cBasam AsepbaiigxaH-Poccua (baky, Asepbalioxat)
Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytowwmnii kKadeaporn
MexayHapoaHoro npasa, HoBocubnpckmii

rocyflapcTBeHHbli yHuBepcuteT (Hosocubupck, Poccutickas ®edepayus)

Bnapgumup Muxainosuny LLYMUTIOB

3aCny>KeHHbIi lopncT Poccuniickoi OefiepaLiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefytoLwmii Kadpeapon mexxayHapoaHOro npasa,
Bcepoccuiickaa akapemua BHELLHe Toprosav

MWuHWCTepcTBa SKOHOMMYECKOTO pa3BuTrA Poccumn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprAaNYecKnX HayK, npodeccop, 3aBeayiowmin kKadbenpon
VIHTErpaLyoOHHOro Npasa 1 NpaB YeNoBekKa,

MOoCKOBCKMI rocyiapCTBEHHbIA UHCTUTYT

MeXayHapoaHbIX OTHoLWeHwu (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbIVA CEKPETAPb
AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonuTtnyeckre HayKu), BOLEHT AenapTaMeHTa NoANTUYECKOW HayKu,
HauroHanbHbI nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas wKona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)
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rOCYAAPCTBEHHOCTDb U EE
MEXAYHAPOAHO-NMPABOBOE 3HAYEHUE

BBEOEHME. Cospemennas cucmema mexnoy-
HAPOOHbIX ~ OMHOWIEHUTI  XAPAKMepu3syemcs
HeBepOSMHOUL CTIOHHOCMbI0 NPOMeKAouUX 6 Heil
npoueccos u Habmwooaemvix Aenenuil. Tax, 6 pas-
HbIX CIPAHAX NPOUCXOOUM MPAHCHOPMAUUS CY-
UECBYIOUUX 20CY0aPCBeHHO-NPABOBLIX POPM,
HAOM00aOMCA  KPUSUCHL UHCHUMYMO8 67IACtU.
Ha nonumuueckoii kapme Mupa 603HUKAOM HOBble
eocyoapcmeernHvie  00pA306AHUS,  YCMOABUIUECS
popmamoL Men0yHAPOOHO-NPAB08020 63auUMOOeli-
cmeus sudousmensromcs. IIpu amom eocyoapcmea
no-npexcHemy A67AOMCS eIABHLIMU YUACHHUKAMU
MeHOYHAPOOHO-NPABOBO20 0OU4EHUSL.
MATEPUAIJIBI M METOMDI. [Ins 2ny6okozo axa-
JIU3A COBPEMEHHOLL CUCIIEMbL MEHOYHAPOOHLX OM-
HOUlEHUTI 6 UesIOM U NOJIOHEHUS 6 Hell 01OenbHbIX
20cy0apcme HAps0y ¢ KOMUUeCHBEeHHbIMU NOKA3A-
menaMU He00X00UM UCCTIe008AMeNbCKUTE UHCMPY-
MeHmapuil, no360NAOULULN 0a6aMb OUeHKU Kade-
cmeeHHoe0 xapakmepa. IIpedcmasngemcs, umo
00HOTI U3 OCHOBHDLIX Kamezoputl, NO360NAIOULUX
Haubosee NOHO OUEHUMb KA4ecreeHHoe Nooe-
Hue mex UMU UHBIX 20CY0apcme 8 MUPoBoLl cucme-
Me U NpoaHanusuposamv pasHvie GHeUiHUe NPo-
ABNEHUS UX CYUWHOCMHBIX U HAUubOee 3HAYUMbLX
XapaKmepucmux, A6/IAemcs Kameeopus «2ocyoap-
cmeenHocmp». Hacmosuwyas cmampsi nocesuiena
Meopermu4eckomy aHaIu3y Kamezopuu «2ocyoap-
CMBEHHOCMb» KAK NOHAMUS, NOCPeOCBOM KOMmo-
PO20 ONUCHIBACTNC HEUSMEHHAS 6HYMPEHHSS CYU4-
HOCMb 20CY0apcmea KAk HOMUMUUECK020 C0H3a
U yHacmHUKAa Mexo0yHapoOHO-npasosozo 00ueHus
U Kodesvle PopmvlL ee 6HeuiHell penpeseHmayuu
8 MeHOYHAPOOHDIX OTMHOULEHUSIX.

6

PE3V/IBTATBI WCCIIEDOBAHWMA. Iocyoap-
CMBEeHHOCMb  npedcmaem KAk —KauecmeeHHAs
U KOMNIEKCHAS XAPAKMEPUCUKA 20CY0apCiéeH-
HOUl Op2aHU306aHHOCMU 00Uec6a U cmeneHu
PA36UMOCU €20 HeMAMmepuanvHol Kyaviypol,
BHeuiHe NPOABNAIOUUXCA 6 PASTIUMHBIX CHOCO0AxX
u opmax nonUMUKO-npasosozo ycmpoicmea
3MmMo20 00ULec6a U OCHOBLIBAIOUAUXCA HA UCHO-
puUHecKoll  NpeemMcmeeHHOCMU €20  PA3BUMUS.
TocyoapcmeerHocmb He MOHOeC6eHHA NOHAMUIO
20cyoapcmea, NOCKONIbKYy 8blcynaem KauecneeH-
HOUL XApaKMepucmuKoti 20cy0apcmeeHHo-0peanu-
306aHH020 00ujecmea. locyoapcmeeHHoCmy — MO
omobpaseHue 6HympeHHell opeaHu3yulel cyus-
Hocmu eocyoapcmea. Hocumenem 2ocyoapcmeen-
HOCMU AB7IAEMCS HAPOO.

OBCYKIEHUNE U BBIBOIDbI. OcHostvie 8bi-
800bL NPOBe0eHHO20 UCCIE008AHUS 3AKIOHAIOM-
ca 6 cnedyrouiem. Bo-nepevix, enasHvimu dopma-
MU 6HewiHell peanu3auuu 20cyoapcmeeHHoOCmu 6
MeHOYHAPOOHOM Npase 8biCHYNAm asmopumem
20cy0apcmea U e2o HAUUOHATLHAS 20CY0apCBeH-
Hag mpaouyus. Asmopumem 2ocy0apcmea cesi-
3aH C NOHAMUEM MeWOYHAPOOHOU 3AKOHHOCMU
U 0CHOBbLIBAEMCS HA NOCHIOAHHOM U 0CO3HAHHOM
c71e008aHUU 20CY0APCMBA 0OULUM HAUATIAM U NPUH-
uunam mexoyHapooHozo npaea. Hauuonanvnas
20Cy0apcmeeHHas  mpaouyus — xapakmepusyerm
20cy0apcmeo  Kak yuacmHuka MexoyHapooHo-
npasosvix omHouleHuil, obnadaru,ezo cobcmeen-
HOUL YCMOSIBUIENCS 20CY0APCMBEHHOL KYTbmypoii.
Bo-8mopulx, cospemeHHas cucmema menoyHapoo-
HbLX OMHOWeHULl npedcmaem Kax CUCema omHo-
UeHUli asMmopumermoe 2ocyo0apcms, 3a KOMopbIMu
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cmosam sce ux MHOZOO6pa3H€fH/MLl€ U pasHoniano-
8ble cmamycol U Xapakmepucmurxu.

K/IIIOYEBBIE CJIOBA: 2ocydapcmeerHocmo,
MeHOYHAPOOHle — OMHOUIEHUS, MeHOYHAPOOHOe
npaso, 20cyoapcmeo, CyusHOCMv 20cyoapcmea,
Kpumepuu eocyoapcmea, koneeHuus Monmesuoeo,
cysepeHumem, asmopumem 2ocyoapcmed, HAUU-
OHATILHAS 20CY0APCIMBEHHAT MPAOUUUS, CUCIEMA
OMHOUEHUTI ABIMOPUMENOs 20CY0apcme

A OUTUPOBAHMA: Pomajikun JML.A. 2024.
TocymapcTBEHHOCTD 1 €e MEXyHapOJHO-IIPaBo-
BOe 3HaueHue. — MoCKOBCKULL HYpHAN MeXOYHA-
poorozo npasa. Ne 2. C. 6-18. DOI: https://doi.
org/10.24833/0869-0049-2024-2-6-18

Aemop 3asensem 06 omcymcmeuu KoHPnuxma
UHMepecos.

ISSUES OF THEORY OF INTERNATIONAL LAW

DOI: https://doi.org/10.24833/0869-0049-2024-2-6-18

lvan A. ROMAIKIN
National Research Mordovia State University

Research article

UDC: 341

Received 7 May 2024
Approved 20 June 2024

68, Bolschevistskaya st., Saransk, Republic of Mordovia, Russian Federation, 430005

mord5@mail.ru
ORCID: 0009-0004-0431-424X

STATEHOOD AND ITS INTERNATIONAL

LEGAL SIGNIFICANCE

INTRODUCTION. The modern system of interna-
tional relations features an incredible complexity of its
processes and events. Thus, in different countries there
is a transformation of the existing state-legal forms as
well as crises of government institutions. New types of
states are appearingon the political map of the world
while the established forms of international coopera-
tionare changing. Nevertheless, states are still the main
participants of international communication.

MATHERIALS AND METHODS. Therefore, toper-
form an in-depth analysis of the modern international
system of international relations as a whole and the
position of individual states in it with quantitative in-
dicators, one needs to create research tools that allow
to make a qualitative assessment. Weconsider the cat-
egory of “statehood” to be one of the main categories
able to most fully assess the qualitative position of cer-
tain states in the world system and analyze various
external manifestations of their essential and most
significant characteristics. This article is devoted to a
theoretical analysis of the category of “statehood” as a
concept through which the unchanging essence of the

Moscow Journal of International Law - 2 - 2024

state as a political unity and as a participant of inter-
national communication as well as the description of
the forms of its external representation in internation-
al relations.

RESEARCH RESULTS. Statehood appears as a com-
prehensive characteristic of the state organization of
society and the degree of development of its intangible
culture, which is externally distributed in various
methods and forms of the political and legal structure
of this society and the basis for the historical continu-
ity of its development. Statehood is not identical to the
concept of the state, as it is a qualitative characteristic
of a state-organized society. Statehood is a reflection of
the internal organizing essence of the state. The carrier
of statehood is the people.

DISCUSSION AND CONCLUSIONS. The main
conclusions of the conducted research are as follows.
First, the main forms of external realization of state-
hood in international law are the authority of the state
and its national state tradition. The authority of the
state is connected with the concept of international le-
gality and is based on the constant and conscious ad-
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herence of the state to the general principles and prin-
ciples of international law. National state tradition
characterizes the state as a participant in internation-
al legal relations, possessing its own established state
culture. Secondly, the modern system of international
relations appears as a system of relations of authority
of states, behind which there are all their diverse and
multifaceted statuses and characteristics.

KEYWORDS: statehood, international relations, in-
ternational law, the state, the essence of the state, cri-

1. BBenenne

aTeropus «roCyZapCTBEHHOCTb» SB/IACTCH

VI MEXJ[YHapOJHOrO IpaBa IOCTATOYHO

HOBOI1. Yepes Hee mcceoBaTe/ Bee yalie
IBITAIOTCS OCMBICIUTh MHOTOOOpasHble TPaHNU Cy-
I[eCTBOBAHMSA U Pa3BUTHUS TOCYAApCTB B COBpe-
MEHHOM MIpe, OOBSICHUTb NPOUCXOKIEHNE pas-
HOOOPasHBIX MOMUTHYECKUX (PeHOMEHOB, Hanboee
IOJTHO BBISBUTH CYLIHOCTb U CMBIC/ TOCY/iaPCTBEH-
HO-IIOJINTUYECKOTO Pa3BUTHs OOLIECTB U HAPOJOB
U VIX B3aMMOJENCTBUA MeXAy coboit [CyneiiMaHOB
2020:6-7].

Takoit mpucTaabHbI MHTEpeC K PeHOMEHY ro-
CYJApCTBEHHOCTH, B TOM YNC/IE B MEXAYHAPOAHO-
IIPaBOBOM IIOJIE, BIIONIHE OOBACHMM. B Hacrosmee
BpeMs 10 BCeMy MUPY HAOMIOjaeTcs 3HAYMTeNIb-
HOe YCTIOXKHEHIe TOCYAapCTBEHHO-TIPABOBbBIX IPO-
IIeCCOB,  CONMpPOBOXK/AKoIIeecss TpaHChopMaryelt
CYIIECTBYIOLIMX TOCYAAPCTBEHHBIX (OPM U BO3-
HVMKHOBEHIEM HOBBIX, HEV3BECTHBIX pPaHee TeOpui
MeXX/JYHApOJJHOTO IIpaBa M MeX/YHAPOJHBIX OTHO-
IIeHNIT. 3a9acTyI0 STY IPOLECChI CONPOBOXKAIOTCS
perroHamyusareil, 3aTsHKHBIMI KPU3UCAMY TOCY-
[APCTBEHHOJ BJIACTH, TPOTUBOPEUNBOCTBIO U He-
OJJHOPOJHOCTBIO HAIL[IOHA/IBHOTO 3aKOHOJATENb-
CTBa. B 3TUX YC/IOBMAX YCTOSBIIMECS CTONETYUAMMU
IpeJCTaB/IeHNA O TOCYAApCTBE TPAaHCHOPMUPYIOTCH
Y IBMEHSIIOTCA.

Kak nsBecTHO, B MeXIyHapOJHOM IIpaBe Cylie-
CTBYIOT TPaAMIMOHHBIE KPUTEPUN TOCYAAPCTBEH-
HO-OPraHM30BaHHBIX O0IEeCTB, 3apUKCUPOBAHHbIE

teria of the state, the Montevideo Convention, sover-
eignty, the authority of the state, national state
tradition, the system of relations of the authority of
States

FOR CITATION: Romaikin I.A. Statehood and its
International Legal Significance. - Moscow Journal
of International Law. 2024. No. 2. P. 6-18. DOL: htt-
ps://doi.org/10.24833/0869-0049-2024-2-6-18

The author declares the absence of conflict of interest.

B KoHBeHIIMN 0 TpaBax 1 00A3aHHOCTAX TOCYAAPCTB
1933 1., K KOTOPBIM OTHECEHBI IIOCTOSAHHOE Hacerle-
HIe, ONpefle/ieHHAs TeppUTOPUs, IPABUTENIbCTBO
¥ CIIOCOOHOCTD K BCTYIUIEHNIO B OTHOIIEHMS C PY-
TYIMU TOoCyfiapcTBamMu’. OTU KpUTEpUY HEOJHOKpAT-
HO CTAaHOBM/IVCH ITPeIMETOM HayYHOTO aHA/IN3a, KaK
B 3apy6exuoit [Crawford 1977:111], Tak u B oTe-
YEeCTBEHHOI IMTeparype.

Tak, xak mmmret Y.}0. MamMMazios, «gaHHBIE IPU-
3HAKVM TOCYZAPCTBEHHOCTM IO OTAEIbHOCTU WM
B IIeJIOM MOTYT JMIMETDb Pa3/IMYHYIO CTEeNleHb JieTep-
MMHUPOBAHHOCTU, OffHAKO IIPeACTaBUTb IIOJHO-
IIeHHOE COBPEMEHHOE TOCYAApPCTBO KaK CYObeKTa
MeX/JYHapOJHOTO IIpaBa 6e3 yKa3aHHBIX IPU3HAKOB
HeBO3MO)KHO. OTCyTCTBUE KaKOro-nmmbo w3 Ipu-
3HAKOB TOCYHZAPCTBEHHOCTU MOXET CITY>XUTb OC-
HOBaHMEM JI1 XapaKTepUCTUKU TOCYAAPCTBA KaK
HecocTosBuIerocs. [ToMnmMo nepedncieHHbIX BbIlIe
IIPU3HAKOB, BKHBIM Ka4eCTBOM IOCYAPCTBA SABIS-
€TCs CYBEPEHUTET» .

Bynyun 3apukcupoBaHHBIMI B MeX/[yHapOJTHO-
IIPaBOBOM aKTe, KpuTepyuy MOHTEBUJEO CBSI3aHbI
C pempe3eHTalyell TOCYAAPCTB Ha MEXIYHAPOJ-
Holt apeHe. [loaToMy OHU IPeVMYIIeCTBEHHO HOCAT
BHEIIHUI XapaKTep.

ITpn atom, Kak ykasbiBaeT 3.3. baxTypunse, «co-
BpeMEHHas CUCTeMa MEXIYHAPOTHBIX OTHOIICHUIT
XapaKTepy3yeTCs Ha/lIN4dyeM TPaHCPOPMAIVIOHHBIX
IPOLIECCOB M Pa3IMYHbIX KpU3MCOB... OmHO3HAU-
HOIl XapaKTepUCTMKO} HOBOTO MUpA, ABJIAETCH,
IpeXJe BCETO, eT0 HEeMPeACcKa3yeMOCTb I HEeYIIpaB-
J11eMOCTb, KOTOpasi CBOAUT K MMHUMYMY IIOIIBITKY

' Convention on rights and duties of states adopted by the seventh international conference of American States. Signed at
Montevideo. December 26, 1933. - League of Nations. Treaty Series. Treaties and international Engagements registered with
the Secretariat of the League of Nations. Volume CLXV. P. 25. https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20

165/v165.pdf (accessed date: 01.06.2024).

2 MexdyHapodHoe npaso: y4ebHuK 014 6akanaspos. OTB. pef. PM. Banees, I'U. Kypatokos. M.: CtaTyT. 2017. C. 156.
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IPOTHO3MPOBAaTh TEPCHEKTVBbLI PA3BUTUA MEX[Y-
HApOJHBIX OTHOLIEHMI, @ TaKXKe Hajaudue MHTe-
TPAIMOHHBIX U [Ie3MHTEIPAL[IOHHBIX IIPOIIECCOB...
DakTNYecKu UAeT pedb U O TOM, YTO BeCbMa M3Me-
HI/IACh POJIb I7I00A/IbHBIX MHCTUTYTOB»”.

I[TponcxopAmas B HacTosALee BpeMs TpaHCdOp-
Manusa BCell MEXJYHapOJHON CHUCTEMBI COIPOBO-
XKJAeTCA MOCTPOEeHNMEeM MHOTOIOAPHOIO MUPOY-
CTPOJICTBA, TPV KOTOPOM CTaHOBJICHNE 1 Pa3BUTHE
PA3NUYHBIX CTPAH ¥ KOHTVHEHTOB XapaKTepu3yeTcs
He TOJIbKO TOCY/JapCTBEHHO-IIOMUTUYECKUMH, HO 1,
HpeXxje BCero, BO MHOTOM MCTOPMKO-KY/IbTYPHBI-
MM ¥ LMBWIM3ALMOHHBIMY CBOJICTBaMM, KOTOpBIE
y>Ke CTAaHOBATCA OIpeeAIIMMI KaK [/ OT/ie/b-
HOJI CTPaHBI, TaK U J/IA CHCTEMbl MEXYHapOHbIX
OTHOILEHMII B 1Ie7IOM. B cBA3M € 9TUM BeCTU pedb
0 e[MHO00OPa3HOM IOAXOfie K OLIEHKe PO/IU PasHbIX
KyIbTYyp ¥ IMBUIN3ALUII B COBPEMEHHOM MIUpe
HPaKTUYECKV HeBO3MOXHO.

B rakmx ycmoBMAX HY)KHa 3HAUMTEIBHO Oosee
IIy00Kas OlleHKa TOCYAapCTB KaK OCHOBHBIX CYOb-
€KTOB MeX/YHapOJHOTO IIpaBa He TOIbKO C TOY-
KU 3peHUsA UX BHENIHel JeATeTbHOCTU, HO U MX
BHYTPEHHE!l CYIIHOCTY, KOTOpbIe IIO3BONUIN Obl
YACHUTb HeM3MEHHbIe CYI[HOCTb ¥ CMBIC/T CaMOTO
rocyfapcrsa u chOpMMUpOBaTh IPaBUIbHOE Ipef-
craBeHye o crenyduke ero QYHKIMOHNPOBAHMS
B COBPEMEHHOM MIIpe.

B Hay4HOII TuTEpaType CYLIeCTBYET MHOXKECTBO
B3IJIA7IOB OTHOCUTEIbHO CYITHOCT TOCY/lapCTBa.

IIpencraBureny [OpeBOMIOLVOHHON OpUANYE-
CKOII HayKM IIPeMMYIIeCTBEHHO MCXOAMIN U3 KIac-
CIYeCKOVl TpMafbl 3/IEMEHTOB IOCYAapCcTBa (Hapog,
TEPPUTOPUSL U BIACTD), 0Opaljas BHUMaHNe Ha UX
cooTHouleHne 1 B3anmopericteue. Tak, ©.O. Map-
TeHC mmcanm: «locymapcTBo yxke HpelcTaBIAeTcA
TOYHO OIIpefieieHHOI GOPMOI0 00LIeHNs, KOTopast
OCHOBBIBAETCS HAa PeasIbHON IOYBE 3aKOHOB IIPU-
ponbl U YAOBIETBOPSET JYXOBHBIM CTPeM/IEHNUAM
Hapopa. focyapcTBo He ecTb M3MBbIIIIEHNe Ipasy-
HOTO YMa... OHO fAB/IAETCSA OPraHNYeCKUM OOILeHN-
€M ¥ TIPaBWIbHBIM CTPOEM, OflAPEHHBIM CBOOOIO0
BOJIM ¥ BOOJYILIEB/IEHHbIM CO3HAHMEM CBOEJ caMo-
CTOATENIbHOCTY Y MHAMBMAYATbHOCTI. ..» [MapTenc
1873:8-9]

MapxcucTckas Teopus TOCyfapcTBa U IIpaBa,
Ha JI07rOe BpeMs CTaBLIass OCHOBOI JOKTPUHA/Ib-
HBIX BO33peHMII Ha TOCYJapCTBO, MCXOAMIA M3

K/IaCCOBOIl IIPMPOJibl TOCY[APCTBA, IIOHMMAs IO
HOCTIEHUM IIOJIMTUYECKYI0 OPraHM3aLMI0 3KOHO-
MUYECKM TOCIIOACTBYIONIETO K/Iacca, 00/Iaiaioyo
anmapaToM npunyxaennsa’. IIpu atom obueit yep-
TOV, XapaKTepuU3ywllell CYLIHOCTb TOCYJapCTBa,
KIaCCUKaMM  MapKCUCTCKO-JIEHMHCKOTO  y4eHM:
IPU3HABAIOCH OCYIECTB/IEHNE TOCYapCTBOM €fji-
HOJl TOJMTUYECKON BJIACTM B MacmTabax BCero
ob1ecTBa’.

B coBpemeHHOII TeopuM rocyfapcTBa M IpaBa
OfIHMM M3 pacIpOCTPaHEHHBIX B3IJIANOB Ha TOCY-
JlapCTBO AABJAETCA INOHMMAaHME €ro KaK CyBepeH-
HOJT opranmsanuy Hapopa. Tak, H.J. Ipaues B co-
OTBETCTBYIOLIEl paboTe MPUXOAUT K BBIBOLY, UTO
IIOCTOSAHHASA M HEM3MEHHas CYLIHOCTDb TOCYapCcTBa
3aKJIIOYAETCA B MJee TIOMTHOrO (PaKTUYECKOTO CyBe-
penntera [[paues 2017:22] 1 fake ykas3biBaeT farnee,
YTO «TOCYHAPCTBO U CYBEPEHUTET, B3ATbIE B CBOUX
HOTEHIIMA/IbHO VMMAHEHTHBIX LeNAX UM BO3MOX-
HOCTAX CYLIECTBOBAHNA, CYTb CMHOHUMBI» [[payes
2017:22].

2. CymHocTb rocygapcTsa

Omnpepenenne ®.O. MapreHca mpuMedaTenbHO
TeM, YTO B HeM BbIJIe/IeHbI [Ba (QyHIAMEHTaIbHBIX
Hayajla TOCYJapCTBa, KOTOpbIe YCIOBHO MOXKHO Ha-
3BaThb COLMAIbHBIM M IPaBOBbIM. JocymapcTBo AB-
JAeTCST OpraHMYecKuM obuieHueM (counmaabHOe
Hayajo), T. €. OCHOBHOI M BbICILIeN opMoil pea-
NM3ALUM €CTECTBEHHOIO CTpeM/IeHMA Jofiell K co-
BMECTHOMY U B3aJIMHO IIOJIE3HOMY OOIIeXUTHIO,
¥ TIPaBWIbHBIM CTpoeM (IIpaBOBO€ HAYaso), Tpef-
HOJIaTA0LIYM PasyMHYI0 OPraHM3ALMIO ¥ YIOPALO-
4yeHue OOIIeCTBEHHON ¥ JIVYHOI XXM3HU TPaXIaH
HOCPeICTBOM MHCTUTYTA FOCYlapCTBEHHOI BIACTH.
O6a Hayana TOCYHApCTBEHHOI XXVM3HU TeCHEMIINM
06pa3oM B3aNMOCBSA3aHBbL

«O0DBeKTHBHAA NPUPOJIA TOCYAAPCTBA, — IMMCAT
W.A. VinbuH, — onpefiessieTCsl €ro BBICIIEI0 1IeNbIo,
€ro eflMHbIM U HEM3MEHHBIM 3ajlaHMeM. JTO 3ajia-
HJI€ COCTOMUT B OTPaKI€HMUM M OPTaHU3aLNIU JKUSHY
nofelt, IpMHAIEXAlMX K JaHHOMY IIOJIMTHYECKO-
My coro3y» [Vnpun 1993:112]. TIpu stoM «B rocy-
lApCTBE BCEIZia JOMVHVPYET MOTUB OObeHEeHN,
OTBICKaHMA B CBOEM O/VDKHEM TeX 4epT, KOTOpble
cOMDKAIOT, a He pa3benHAT» [Bemnuko, PeTncos
2016:31].

3 Baxtypugse 3.3. BHewHAa nonumuka [py3uu 8 KoHmeKcme pazsumus MexoyHapOOHbIX OMHOWeHUU Ha NOCMCO8eMCcKOM
npocmpascmaee: pUc. ... A-pa nonut. Hayk. CaHkT-TeTep6ypr. 2016. C. 34, 46.

4 Teopus zocydapcmea u npasa: y4e6Huk. MNopa. ped. A.N. flenncosa. M. 1980. C. 39.

5 Teopus eocyoapcmesa u npasa. 13a. 2-e, pon. n nepepab. M.: Opranyeckas nutepatypa. 1974. C. 58.
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JlHaue roBOpS, 0OBEANHNUTEIPHOE HAYAJIO IIPU-
Cylle TOCYAapCTBY Kak (opme OOLISKUTHS M3HA-
4aJbHO. A OODbelVHEeHMe JIofiell, KaK W3BECTHO,
BO3MOXKHO, ITIPeXJe BCEro, BOKPYI OOIIMX JyXOB-
HO-HPABCTBEHHBIX U KY/IbTYPHbBIX LIEHHOCTEl, 160
OTHOIIEHV MeXJY JIOAbMI BCEIZla OIOCPEOBaHbI
HpaBCTBEeHHBIMU CBsi3siMu [LIp1OyneBckast, Munye-
Ba 2015:12] (30 OyzeT ocyulecTBIEHNEM, COIIACHO
®.®. MapTeHCy, [yXOBHBIX CTPEM/ICHNIT HAPOJA).

JlyXOBHO-HpPaBCTBEHHAs NEPCIEKTNBA B CYIIle-
CTBOBAHMM U JEATENBHOCTU TOCYHApCTBAa M TOCY-
JApCTBEHHOM BJIACTU BCETfla COEJVMHEHAa C UJeel
cB0OOJIbI, TAK KaK OIOpa Ha HPABCTBEHHBIN MJea
YIOPAOYMBAET M CTPYKTYPUPYeT BHYTPEHHIOK
)KU3HDb B TOCYHapCTBe, IPUAAET [AEHICTBIAM BIACTI
Y CaMoil BJIACTYM ABTOPUTET U YTBEPXJAeT TOCy-
[IApCTBEHHOE Pa3BUTIE HA OCHOBE HEIPEXOMAILINX
IICHHOCTHBIX YCTAaHOBOK B COEITHEHNN C KY/IbTYPOIi
Y TPAAMLIMAMY TOTO VIV IHOTO HapOJia.

«Co3paBasi B/IACTb, KOTOPON JO/DKHBI IIOJ-
YMHATbCA, — ykasbiBan JLA. Tuxommpos, — Mbl
He >KepTBYeM CBOOOJ[OI1, IOTOMY YTO IIPY STOM MbI
BMECTO TIO[YMHEHNA CTUXMITHBIM CHJIaM TOJYVHA-
eMcs camu cebe, T. . TOMY, 4TO CaMy CO3HAaeM He-
o6xonuMbIM. TakyM 00pasoM, MBI JIMIIb BBIXOAUM
U3 CJIENOTO MOAYMHEHNA 0OCTOATENbCTBAM W IIPHU-
obpeTaeM He3aBMCUMOCTD, IIepBOE YCTIOBUE CBO-
6omp» [Tuxommpos 2016:33]. IlosTomy u rmaBHas
1Ie/Ib TOCYAAPCTBEHHON BIACTH — YIIOPALOYeHIe 00-
IIeCTBEHHON XM3HM HAapofa, obecredyeHne ee CBO-
00IHOro M pa3yMHOro pasBuTHs, 60pbba ¢ Xa0coM
U 0eCIOPALKOM.

B uTore MOXXHO 3aK/IIOUNUTD, YTO CYUsHOCHID 20CY-
dapcmea COCTOUT B €T0 AYXOBHO-KY/IBTYPHOI IIpH-
pone (Mnu BHYTpeHHeil cBOOOJie M CaMOCTOSTENb-
HOCTM) — OHO CO3JjaeT HeOOXOfMMbIe YC/IOBYS /s
CBOOOJHOTO PasBUTUA YeIOBEKA Y HAPOJA B LIe/IOM
C TeM, YTOOBI 9TO pa3BUTHE BCETfa MMENIO HpaB-
CTBEHHBIE OPMEHTMPBI, BBICTYIIasd CBOEOOPAa3HBIM
«TPAHCIIATOPOM» U XpAaHUTE/IEM HeM3MEeHHBIX HpaB-
CTBEHHBIX Ha4aJI 4e/I0BEYeCKOll )KU3HNU. A rocynap-
CTBEHHBIII CYBEPEHMTET, KaK BHYTPEHHMIl, TaK U
BHEIIHMNI, BBICTYIIAET €€ BAXKHENIIUM CIeNCTBUEM
U OTOOpaKeHUEM.

B cuty pasnmyHbIX pecypcoB ¥ BO3MOXKHOCTEN
KaXJIOT0 TOCY/IapCTBa, 0COOEHHOCTEN €ro MCTOPY-
YeCKOTO Pa3BUTUA ¥ INOMUTUYECKOTO IIONOKEHMA
OHO B TOV VM/IY MHOJ CTENIEHN Pean3yeT CBO CYI-

HOCTb Ha Pa3HBIX 3TallaX CBOETO JICTOPMYECKOTO
pasBUTHA. YTBEP)KAs B KM3HY HApOfla HENIPEXOA-
)€ HPaBCTBEHHbIE NIPUHIUIIBI, TOCYHAPCTBO CTa-
HOBUTCA TIOJUIMHHO CBOOOJHBIM KaK BO BHYTpEH-
HEM yCTPOJICTBE, TaK M BO BHEIIHIX CHOIIEHMAX.

3. CY]JJ,'HOCTI) rocygapcrsa m COBPEMEHHOE
MEXITYHApOIHOE IPpaBoO

B peiicTByromeM MeX[IyHapOJHOM IIpaBe BHY-
TPEHHAA CYLUIHOCTb TOCYJAPCTB B M3/I0KEHHOM
BbIIIe CMBIC/IE 3aKPeIlJIeHa, K IpuMepy, B cT. 3 Kon-
BeHIIMM MoHTeBU Ie0, B CT. 12 YcTaBa Opranusanun
aMepuKaHCKMX rocyfapcts 1948 r. (Yeras OAT), ko-
TOpbIE COfIePIKAT UJICHTUYHbIE (POPMY/INPOBKIL.

B VYcrase OAI, B uvactHOCTH, cKasaHo: «Ilomm-
TUYECKOe CYIeCTBOBaHME TOCYJApCTBA He 3aBUCUT
OT NIPU3HAHMUA €ro JPYruMu rocygapcrsamu. Jaxe
710 CBOETO IIPM3HAHMA TOCYAPCTBO MIMeET IIPaBo Ha
3aIUTY CBOEJ LIe/IOCTHOCTY U He3aBMCUMOCTH, Ha
obecrieyeHne cBOeil 6€30IIACHOCTY 1 MPOLIBETAHMS
U, UCXOJA U3 3TOTO, IPABO OPraHM30BbIBATHCA, KaK
co4TeT HeOOXOAMMBIM, U3[jaBaTh 3aKOHBI 110 Kacal-
IMMCSL €T0 BOIPOCAM U PYKOBOAUTD Pa3TU4YHBIMU
OpraHaMiu, a TaKKe OIpPefieNATh HPUCIUKLIUIO U
KOMIIETEHIINIO CBOUX CyfoB. OcyllecTBienne aTux
IIpaB He MMeeT HUKAKUX OrpaHMYeHMil, KpoMe yBa-
KEHMs TIPaB JIPYTUX TOCY[APCTB B COOTBETCTBUM
C MeX/JYHApOIHBIM IIPaBOM»®.

Hapenenne rocyapcTs TakuMM IPaBOMOYUAMY
B MEX/IYHapOJIHBIX OTHOLIEHNUAX ¥ BHYTPEHHUX Jle-
J1aX IIPOMCTEKAET MMEHHO 13 X CAMOCTOATE/IbHOCTH
u cBobopsl [LIpibyneBckass, MunyuieBa 2024:207]
(cBobopa Bomm B Tepmunonoruu @.P. Maprenca),
VI3HAYA/IBHO NPUCYLIMX UM, IPeXJe BCero, B 00-
JIACTU VX COOCTBEHHOTO BHYTPEHHEIO YCTPOJICTBA.
ITostoMy pexnmapaTuMBHas Teopus NPUSHAHUA TO-
CYlapCTB, KOTOpPas 3aKpeIlIeHa JJaHHOW HOPMOIA,
BBICTYTIAeT JIMLIb MEXJlyHapOIHO-IIPaBOBBIM CTIEf-
CTBJEM BHYTPEHHel! CYLIHOCTY TOCY/apCTB.

B 3TOM KOHTEKCTe MHTEpecHO, 4TO JeKIapa-
TMBHAs TeOpMsA NPU3HAHNUA ABJAETCA B HAacToOALlee
BpeM: JOMUHUPYIOLIEil: OHa 3aUKCHPOBAHA, B TOM
gyicrie B 3axmoueHnsax Ne 1 u 10 ApbutpaxkHoit Ko-
MMCCUM, CO3JAaHHON MeXyHapogHOI KoH(pepeH-
et o IOrocmasum B 1991 17, Hama cBoe oTpaxe-
Hue B perieHny PefrepaTbHOrO KOHCTUTYLVIOHHOTO
cyna ®PT ornocurenpro craryca [IP  n T. 1.

¢ YcraB OpraHu3aunm ameprkaHcKux rocyaapcts. Moanucax B borote 30 anpena 1948 r. URL: https://docs.cntd.ru/docu-

ment/1902051 (gaTa obpawieHus: 01.06.2024).

7 MexoyHapooHoe npago: y4ebHuk 0719 6akanaspos. OTB. peq. PM. Banees, /. Kypatokos. C. 157.
& Bututym B.I. MexoyHapooHoe npaso = Vilkerrecht. Mep. c Hem. 2-e n3a. M.: UndoTponnk megma. 2015. C. 300.
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9TO CBUJETENbCTBYET O TOM, YTO MMMAaHEHT-
HO IPUCYIasg TOCYfapCcTBaM BHYTPEHHAA CBOOOA
¥ CAMOCTOATEBHOCTD (KpUTEpUIl TOCYAAPCTBEHHOI
CYIIHOCTM) TaK WIV VIHAaYe IIPU3HAETCS COBPEMEH-
HOJT JOKTPMHOJ MEXIYHApPOJHOTO HpaBa (Kak Mpu-
MEHUTENbHO K AeKnapartuBHoi Teopuy [Korapesa
2023:153], Tak 1 6€30THOCUTENIBHO K TEOPUSM IIPU-
3HaHUA BooOIIe)’.

4. ITonarue roCymapCcTBEHHOCTN

[lna  o6o3HayeHMsi caMbIX pPasHOOOPa3HBIX
BHEIIHNUX NPOABJIEHNII BHYTPEHHEN CYLIHOCTU
TOCYHapCTB, B TOM YMC/Ie B 00/1aCTU MEXyHApOJ-
HO-IIPaBOBOTO OO0IeHVsI, Hanbomee yJa4HbIM HaM
IPEACTAB/IAETCS TEPMUH «TOCYAAPCTBEHHOCTD.
VHTepecHo, uro, Hanpumep, . Kpoydopn eme
B 1977 . mucai, 9TO «IOHATUE TOCYAAPCTBEHHOCTH
3aHMMAeT LIEHTPATIbHOE MECTO B CTPYKTYPe MEXY-
HapOJIHOTO IIpaBa ¥ MEXK/[YHAPOJHBIX OTHOLICHWIT»
[Crawford 1977:93]. OcHoBHast mpobnema 1MCIonb-
30BaHNUA JJaHHOTO TEPMUHA 3aKJIIOYaeTCA B TOM,
4TO €T0 COfiepyKaTeIbHOE HAIIOTHEHNe IIPAKTIIeCK
He VICC/IEfiOBAHO.

A.A. Tokapes nuiueT, 4T0 B COBpeMEHHOII 0NN~
TUYECKOIl HayKe «C IOMOIIbI0 HMOHATUA ,TOCYAAp-
CTBEHHOCTb yallle Bcero 0603HayaoT GopMaibHble
VI CYIJHOCTHbIE IIOJTHOMOYVS TOCY/IapCTBA:

- TOCYAapCTBEHHBI craryc (aHrI.
statethood - cTaTycHOCTB) M BO3MOXXHOCTHM TOCY-
JlapcTBa IO paciipefie/ieHNo 00IeCTBEHHBIX O71ar,
3¢ deKTUBHOMY yIIpaB/IeHNIO ¥ KOHTPOJIIO HaJl CO0-
CTBEHHOI TepPUTOPUEN;

- TOCYHapCTBEHHYIO COCTOATENTBHOCTD
(stateness), a TakXe pe3ynbraT MAEHTUUKALNIU
TpaXk[laH C TOVl MM VMHOM TEPPUTOPUAIBHON II0-
JIUTHET, HOMVYMO a]MUHUCTPATUBHBIX I'PAaHUL 00'Db-
eIMHsIeMOlI 00111elT UCTOPUENt, KYIbTYPOIL i SI3BIKOM
obuenns» [Toxapes 2012:248].

M.B. Vnbur mmmer o6 3TOM >Ke HECKOTbKO
nHave: «To, 4TO MBI Ha3blBaeM TOCYHapCTBEHHO-
CTBIO, MO-aHI/IVIICKY TepefaeTCs ABYMs CIOBAMIMI:
statehood (,u3paBHa®) u stateness (,,cpaBHUTEIBHO
HEJJABHO ). DTO «CTATYCHOCTD KaK MIPUHAIEXXHOCTD
K C000111eCTBY rOCyAapCTB-cocTosIHMIN (statehood),
a TaKKe «COCTOATENBbHOCTb KaK COOTBETCTBME CBO-
eil COOCTBEHHOIT IPUPOJie TOCYAPCTBA-COCTOSHUA»
(stateness)» [Mapuu 2011:11-12].

Kpome atoro, fanee M.B. Vnbun ormedaet, 4To
«B OT€YECTBEHHOJ HAYYHOI TPAafMLIMU CIOBO IOCY-
IAPCTBEHHOCTb JCIONb3YeTCsA TakkKe JUIA PaCIIn-
puTenpHOr0 00603HAYEHMsI BCEX JOCTAaTOYHO 0000-
IIEHHBIX U OIOCPEJOBAaHHBIX (HOPM NOMUTUYECKOI
OpraHM3alyy, OCTAB/IAA BHE 3TOM MIMpOoYaiiuier 1o-
HATUITHON KaTerOpuy pasBe 4TO CTPYKTYpPbI BIACTH
B IIepBOOBITHOM POJie 1 B HEKOTOPBIX O0J1ee CTI0KHBIX
CTPYKTYpax Tuma BoKaecTs» [Vmbun 2011:11-12].

Ecmyu mcxognth M3 ABYX IpeflaraeMbIX IOJXO-
OB K rocymapctBeHHocTH (statehood u stateness),
BIIOJIHE JIOTMYHO 3aJaTbCs BOIPOCOM: B 4eM KOH-
KPeTHO IPOABIIACTCA MEXXAYHAPORHAsA CTaTyCHOCTD
TOTO VIV VIHOTO TOCYHapCTBa KaK TOCYHapCTBa-co-
CTOSIHUA, U YTO TAaKOe COCTOATENbHOCTb TOCYHap-
CTBa B IIaHE COOTBETCTBUA COOCTBEHHOII IIPUPOJie
B MEX[YHAPOLHOM IIpaBe?

[To HameMy MHEHWIO, OCHOBBIBASICh Ha W3JIO-
JKEHHBIX paHee BBIBOJAX O BHYTPEHHeIl CYLIHOCTH
TOCYapCTB M VMX IYXOBHO-KYIBTYPHOI IpUPOfeE,
20cy0apcmeeHHOCb TO/DKHA MOHMMAThCA KaK Ka-
4eCTBEHHasA M KOMIUIEKCHAs XapaKTepUCTMKa TO-
CYHapCTBEHHOI OpraHM30BaHHOCTY 0b1ecTBa (Ha-
pOfia) ¥ CTeNeHM Pa3BUTOCTY €r0 HeMaTepyasIbHO
(LyXOBHOIT) KY/IBTYpBI, BHELIHe HPOsBIAIOLINXCI
B Pas3/IMYHBIX CrIoco6ax u GopMax IOUTIIECKOTO
YCTPOJICTBA 3TOr0 OOIeCTBA ¥ OCHOBBIBAIOIINXCH
Ha VICTOPMYECKOII IPEEeMCTBEHHOCTY €T0 PAa3BUTHA.

VIHpIMM CTOBaMM, TOCYHApCTBEHHOCTb — 3TO
BHeIlIHee CBUIETE/NbCTBO ¥ IPOSBIEHNE CYLIHOCTI
roCygapcTBa Kak efmHoro (o6OIjHOCTh), cBOOOJ-
HOro (CaMOCTOSATENbHOCTb) M OPTaHM30BAHHOTO
obbenuHenns (obmenns) mopeit. Vicropuyeckas
IPEeeMCTBEHHOCTb B Pa3BUTHUM TOCYAPCTB UTPaeT
BXHEIIYI0 POJIb /I MOHMMaHMs 0COOeHHOCTe
peanusalyy BHYTPEHHe! CYLIHOCTY KOHKPETHOTO
TOCylapCcTBa 4epe3 ero KyIbTYpy M MOXeT OOHM-
MaTbCsl TOHATVMEM HAI[VIOHATIbHON TIOCY[apCTBEH-
HOVl Tpaguumm. B cuimy 3TOro HocureneM u xpa-
HUTEJIEM TOCYAApCTBEHHOCTH ABJAETCA 00IIeCTBO
(Hapon).

ITpu 5TOM HY>KHO yYMUTBIBATH, 4YTO FOCYAAPCTBEH-
HOCTb He TOX/ECTBEHHa IOHATUIO TOCYHApCTBa.
OHa, mpexfie BCEro, XapakTepuayeT paslInyHble
COCMOSHUS U YPO6eHb PA3BUMUS TOCYLAPCTBEHHO-
opraHmnzoBaHHOro obmecrsa. [Tostomy crerydu-
YEeCKOJl 4epToll KaTeropum «rocCygapCTBEHHOCTb»
ABJIAETCA TO, YTO OHA BO MHOTOM (XOTS 1 HE BO BCEM)

° «B Lenom, NpakTrKa NoKasblBaeT, YTO FOCyAaPCTBO BO3HMKAET U CyLLeCTBYeT 6€30THOCHTENbHO K GaKTy ero npusHaHua
apyrumun rocypgapctamu. OfHako B KaKAOM aKTe NPU3HaHWA MPUCYTCTBYIOT SMeMeHTbl Kak [eKNnapaTMBHOrO, Tak 1
KOHCTUTYTMBHOTO xapakTepa». Cm.: MexdyHapooHoe npasgo: y4ebHuk. MNop. pen. A.H. BoinerxaHuHa. M.: M3pgatenbctBo

fOpaiT. 2011. C. 145.
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OIMCBIBACTCA Yepe3 HeMaTepMa/lbHble XapaKTepu-
CTUKY TOTO MY VIHOTO ob1jecTBa (Hapopa), nuMero-
IEr0 CBOK TOCYJAPCTBEHHYI0 OpraHM3aunuio (Ha-
HpyMep, KaK BO3MO>KHOCTD 11 CTIOCOOHOCTD CO3/jaTh
rOCYJapCTBO).

B sToM cMbIc/Ie, KaK IpefcTaBIAeTCs, MOXHO
OOBACHUTD MHOTVE ACIEKTBI TOCY[APCTBEHHOCTH,
KaK B IIeJIOM (B TeOpeTU4eCcKOM KIIo4e), TaK ¥ Ipy-
MEHUTENBHO K cdepe, perympyeMoil MeXyHapoy-
HbIM IIPaBOM.

[Tomaraem, 4To B cepe MeXTYHAPOTHOTO IpaBa
TOCYapCTBEHHOCTb IPOSABIAETCA (M PacKpbIBaeT-
Cs1) IJIaBHBIM 00pPa3oM depe3 MOHATHUS aBTOPUTETA
TOCY/lapCTBa ¥ HALMOHAJIbHOM T'OCYHAPCTBEHHOI
TpajuIMy rocyfapcrsa. PaccMorpuM aTu npossie-
HIA TTOfpoOHee.

5. ABTOpUTET rOCy#apcTBa

«BONBIIMHCTBO aBTOPOB KYPCOB IO MeXJyHa-
pofHOMY IIpaBy, — nucain JI. OnmeHreiim, — yTBepx-
JlaeT, 4YTO KaXIOMY TOCYHAAPCTBY HPVHAIEKUT
OCHOBHOE IIPaBO Ha PeNyTalyio ¥ JoOpoe MMs...
Pemrytanus rocygapcTBa pOBHO CTOIBKO JKe 3aBUCHUT
OT €ro NOBeeHNs, KaK U penyTalys M1o00ro rpax-
JlaHMHA B IIpefie/iaX 9TOro rocysapcraa... C apyroit
CTOPOHBI, TOCY/JAPCTBO KaK 4IeH CeMbJ HAPOJ0B 00-
NafiaeT JOCTOMHCTBOM B Ka4eCTBe MEXK/[YHAPOLHOTO
nuna» [OnnenreiiM 1948-1950:257]. VI3 atoro cyx-
JileHVsI BBITEKAeT, YTO aBTOPUTET TOCYHAPCTBA, KaK
OIHO U3 er0 Ka4eCTB, PaCKPBIBACTCS C [IBYX CTOPOH:

- KaK peryTalys 9TOro TOCyAapcTBa B MeX-
JlyHapOJHBIX OTHOIICHNX;

- Kak IIOJIOKeHMe TOCYHapCTBa B KaueCTBe
y4aCTHMKA MeX/[YHaPOIHBIX OTHOIIEHWIL.

[To moBozy pemyTanmy rocyzapcTBa B MeXJY-
HapoAHbIX oTHomeHK:AX JI. OnmeHreiiM oTMedaert:
«JocymapcTBo, NMeIee KOPPYMIMPOBAHHOE IIpa-
BUTEICTBO ¥ B CBOVX B3aMIMOOTHOIIEHVSX C JIPY-
TMMIU TOCYZApCTBaMu Befylnee cebs 6GecuyecTHO
U KOBapHO, OyzieT Ipe3npaThbCs, TOrAa Kak rocyap-
CTBO, MMeIOIee YeCTHOE NPABUTENIbCTBO U B CBO-
UX MEXIYHApOJNHBIX Jienax Bepyljee cebs 4ecTHO
U CIPaBe/INBO, OYeT MO/Ib30BAThCs YBaXKEHIEM»
[Ommenreitm 1948-1950:257]. B 3T0M CMbIC/IE TTOHA-
TIe peNyTali) TOCYAAPCTBA COBIIAZAET C HOHATIEM
COCTOSITETIBHOCTY TOCYapcTB (stateness) [VInbun
2008:74]. VI3 MHOTOYMCIEHHBIX ACIEKTOB JAHHOIO
HOHATYS, OIVICAHHBIX B HAaYYHOII MTEpaType, HaM
OBl XOTe/I0Ch 0OpaTUTh BHYMAHNUe Ha [iBa U3 HIX,
MMeIOLIMX Ba)KHOE 3HAYeHNe /I MeXYHapOLHOI

cepsr.
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Ix.II. Herrn, KoTopblit M BBEI 3TO IHOHATHE
B HAy4HBII 000POT, TPAKTOBAJl COCTOATETbHOCTD
«B OCHOBHOM KaK CIIOCOOHOCTb TOCYHApCTBa OCY-
IIeCTB/ATh CBOM BIAcTHble GYHKIMM» [Vmbun
2008:74], xoTs1 3Ta KaTeropus «kacaeTcs u Oosee
IIVPOKOTO CIIeKTpa CYLIHOCTHBIX aCIeKTOB TOCY-
mapctBa» [Vinpun 2008:74]. Ewje ofHy nHTEpecHyI0
TPaKTOBKY HaxoauM y A. CrenaHa, KOTOPbIIL, OTTal-
KIBAACh OT TPAKTOBKM cocTosATenbHoCcTH Y. Tummn,
HOHMMAET ee KaK «OTYeTIMBOCTD MAeHTU(UKAIVN
TPXJaH C TOCYAPCTBOM KaK OCHOBY UX IOTUTIYE-
CKOTO TIOBeJleH)A U B KOHEUHOM CueTe JIeMOKpPaTu-
geckoro yyactusi» [Vimbuu 2008:74].

Croco6HOCTb TOCYHApCTBa K OCYILECTBICHUIO
BracTHeiXx O¢yukumit (Jpx.II. Herrn) B umpoxom
CMBbIC/Ie TpeJIoNaraeT, YTo HAaHHOe TOCYHapCTBO
CIOCOOHO K [IeATENbHOCTU IO PerylIMpOoBaHIIO
Y YIIOPAROYMBAHNIO 00IIecTBa. Ta OCHOBHAA A
TOCylapCTBa PpeEryNATHBHAasA (QYHKUMA BbITEKAeT
U3 TOTO, YTO CYIIHOCTBIO TOCYHApCTBa, KaK CKasa-
HO paHee, AB/IAETCA COXpaHEHMe M «TPaHCILALUA»
[lyXOBHO-HPAaBCTBEHHBIX KYy/IbTYPHBIX II€HHOCTe!
obuiecTBa 1 OXpaHeHue ero ot 6ecrnopsnxa. Ecmm
BOIUIOIIIEHME CYIIHOCTM TOCYJAapCTBa B €r0 BHY-
TpeHHell OpraHyu3alyUy MPOUCXOJUT IOCPEACTBOM
MHOTOTPaHHON YIIOPAIOYNBAOILEN NeATeNTbHOCTH,
JIOTMYHO, YTO ITIABHONM M KOHEYHON LENbI0 MEXIO-
CYHapCTBEHHBIX CHOIIEHMII ABTIACTCA MEeXKIYHAPOT-
HBII1 MOPANOK, TaK KaK KaKJI0e TOCYAApPCTBO OKPY-
JKAIOT IpyTHe TaKMe 5Ke TOCyapCTBa.

IIpaBuibHOE ¥ MHOTOCTOPOHHEE B3aVMOJE-
CTBHE TOCYAAPCTB Ha MEX/[YHapPOIHOI apeHe B CO-
OTBETCTBMM C [EVCTBYIOIMM MeX/YHApOIHBIM
IPaBOM OINCBHIBAETCS MOHATMEM MEXTYHapOHOM
3aKOHHOCTU. DTO KpaiiHe 0ObeMHOe ¥ CI0XKHOe
HOHSATIE, KOTOPOE BK/IIOYaeT B cebs KaK cOOCTBEH-
HO IIpaBOBbIE, TaK U MOMUTUYECKME ¥ MOpPATbHO-
HPaBCTBEHHbIE ACIEKTbl, 160 MeXTYHapOIHBII
nopsafok, kaxk mmcan JILA. KomapoBckmii, «I10Ko-
UTCA KaK Ha HPABCTBEHHOI, TaK M Ha IOpupjmde-
ckoit cankiyn» [Komaposckuit 1905:10]. ITpn atom
JI.A. KoMapoBcKuii cunTall, 4To MCXOLHON OCHOBOII
MEKIyHapOJHOTO B3aMOJIe/ICTBIA TOCYAPCTB BbI-
cTymaeT 00s3aHHOCTb B3aIMHOTO YBa)KEHVS U B3a-
VIMHOTO COZeiicTBMA Hapopnos apyr apyry [Tomcu-
HOB 2019:64].

Penyranua rocypgapcrtsa, mo cnosam JI. Omn-
HeHrefiMa, 3aBMCUT OT €ro IOBEeHNSA B MeX[y-
HapoHOM coobuecTBe. VI 9T0 CBA3aHO He IIPOCTO
c mpuobpeTeHVeM TOCYJAPCTBOM KaKOro-nmbo
BHEIITHETO TI0TI0XKEHMs, a C TeM, 4TO IOoBeJieHMe To-
CyflapcTBa B MEXJIYHAPOTHOM OOLIEHUM JMeeT
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MeX/JYHapOJHO-TIpaBoBoe n3Mepenye. OHO cocTo-
UT B TOM, YTO y4acTue TOCYapCTB B MEXYHApPOJ-
HbIX OTHOIIEHMAX OCTOSHHO aKTyalIusupyeT feil-
CTBYIOIee MeXXIYHAPOIHOE IPaBO, YCTAHOBJIEHHOE
CaMUMIU TOCY/{apCTBAMU, ¥ TeM CaMBbIM, JIETUTUMU-
pyer ero, IOCKO/IbKY JIETUTYMHOCTb TIpaBa (Boob1e
¥ MEX[YHApOJHOTO B YaCTHOCTM) «COXpaHAETCA
10 TeX IOp, IOKa YIEHBl KOMMYHUKATUBHOTO CO-
obuiecTBa NpeObIBAIOT B PeXXVMe IPU3HAHUSA APYT
ipyra Kak CBOOOJHBIX, Pa3yMHbIX, PaBHBIX J OTBET-
CTBEHHBIX JINII, ICTIO/Nb3YOLINX IPaBOBbIE CPECTBA
JUI1 [NOCTVDKEHMA MHAMBMAYA/NbHBIX IieJleil Hau-
0o7ee KOHCTPYKTMBHBIM [/Is1 JAHHOTO COO0IIecTBa
crioco6om» .

BMecte ¢ TeM B3auMMOMENCTBME TOCYHAPCTB
Ha MEXJ[yHapOJJHOIl apeHe INOAJep>KuBaeT u obe-
CIIeYMBAET JIeVICTBEHHOCTb CYIeCTBYIOLIETO MEX-
JIyHapOJJHOTO IIPaBOINOPAZIKA CO CTOPOHBI KaXKIOTO
TOCYapCTBa, TaK KaK B JAHHOM C/Iy4ae «pedb VeT
0 cuTyanuu JOOpOBOJIBHON M OCO3HAHHON CaMo-
uaeHTNMKALNY HEKOTOPOTO KPYyTa /L. .. OAep-
KMBAKOLIMX TIPABOBOII TOPAOK»'!, a MUMEHHO Tex
TOCYapCTB, KOTOpbIE YYPEAVIN JAaHHBIA MEXMy-
HapOJHbIIl OPANOK, U, BCTYIAs B OTHOIIEHNA APYT
C JOpyroM, uaeHTUPUUMPYIOT (OTOXKJECTBIAIOT)
ce0s C HUM.

Orcrofa criefiyer, YTO COCTOATENbHBIM, C TOY-
KV 3peHMs MEeXJIYHapOJHOTO IIpaBa, OyfeT rocy-
IAPCTBO, MEATENBHOCTb KOTOPOTO BO BHEIIHUX
CHOLIEHVAX COOTBETCTBYeT OOLIMM HPMHINUIIAM,
IiyXy U OCHOBaM JIeVICTBYIOLIETO MEK/yHapOJHOTO
IpaBa B CUJIy TOTO, YTO 3TO OCYAAPCTBO OCO3HAET
ce0sl HEOTbeM/IEMBIM YYaCTHUKOM CYIIECTBYIOLLIe-
r0 MEX/YHApOJHO-TIPAaBOBOTO IIOPSAAKA M KaK €ro
YY4aCTHUK CBOOOIHO, Pa3yMHO ¥ OOPOBOIBHO MC-
HOJTHSIET CBOM MEXYHapOJHbIe 00513aTe/bCTBa, Oy-
Y9Vl CBA3aHHBIM OTBETCTBEHHOCTBIO 32 HUX Iepe]
IPYTYIMM TOCYAAPCTBAMM-Y4aCTHUKAMM.

Yka3aHHOe MOBefieHMe TOCYAAPCTB C HEOOXOMM-
MOCTBIO IIPOVCTEKAET 3 TOTO, YTO OCHOBOI MEXLY-
HapOJHOTO IIpaBa, ¥, C/IE[OBATEIbHO, MEXMIyHa-
POZHOI 3aKOHHOCTH, «sB/IsETCS OOllee cormacye
TOCYapCTB Ha TO, YTOOBI COBOKYITHOCTD IIPABOBBIX
HOPM PeTryIMpoBaja UX CHOLIEHUS JPYT C JPYTOM»
[Ommenreitm 1948-1950: 243].

10 NleHnceHko B.B. JleeumumHocme npasa (meopemuko-npasosoe ucciedo8arHue): puc. ..

Tepbypr. 2020. C. 15.
" Tam xe.

O6001mast, MOXXHO CKa3aTb, YTO MEXIYHApOf-
Hasi 3aKOHHOCTb — He (opManbHOe CcoOofeHue
FOCYHAapCTBOM ~ MEXIYHAPOJHO-IPABOBBIX Ipef-
HVICAHNUIT M HOPM, @ 00pa3 )XM3HU U JeATeIbHOCTI
3TOrO TOCYAAPCTBA B MEX/YHAPOTHOM COOOII[ECTBE,
SIBJIAIOLINIICS TOTMIHBIM POJO/DKEHMEM 1 0TOOpa-
JKEeHIEM 3aKOHHOCTH er0 BHYTPEHHEN OpraHu3aIum
(B IIMPOKOM CMBICTIE).

6. HanmoHnanbHas rocygapcTBeHHas Tpaju-
s

Or4eTIMBOCTD MAEHTUUKALIMN TPAXK/AH C TO-
cymapctBoM (A. CremaH) — 3TO BHeIIHee BOIUIOLIe-
HIUE€ HalVIOHA/JIbHOJ TOCY[JapCTBEHHON TPagyLIMN
rocypapcta. A.B. Il[unkos, xapakrepusys ¢eHo-
MeH Tpaguuyy, numetT: «C CeromHAIIHEN TOYKY
3peHNs TpaguLMA — 3TO NOHMMaHMe B3aMMOCBA3NU
MeX/ly pa3HOBPeMEeHHBbIMU IPOIleccaMi, 3TO FapaH-
TS MPEeeMCTBEHHOCTM B Ilepexofie OT IPOIIOro
K HacToslleMy 1 Oynyuemy... Tpaguuus — He ipef-
MOYTeHMe MPOLIIOT0 B TOM WIM MHOM BUJe, a ra-
paHTUA MaKCUMa/bHOM B3aMIMOCBA3M IIPOLIIOTO,
HacTosmero u Oyaymero... Tpaguius - 9to cra-
6unpHOCTL» [[IIunkos 2017:195-196].

Hakormienne 1 cOepexxeHne OIbITa MpeAIIecTBY-
OLIMX [TOKOJIEHUIT ¥ BOCIIPOM3BOJCTBO €T0 MOCpef-
CTBOM MeXaHM3Ma HAI[MOHAJIbHON TOCYAapCTBEH-
HOVI TpafiLiIM B >KM3HY TOC/IENYIOINX IOKOIEHNIA
O3HaYaeT, YTO 00MIecTBO (HAPOM) OCO3HAET eVH-
CTBO ¥ POZICTBO CO CBOMMU IIpefKaMU 1 BOCIIPUHU-
MaeT FOCyIapCcTBO, B KOTOPOM IIPOXKMBAET, KaK CBOe
OrteuectBo. ViMenHO noatomy V.A. Vinbuu nucar,
YTO «TOCYHAPCTBO €CTb IOJIOKUTENbHO-IIPaBOBas
¢dbopma poiMHBL, @ 0TEYeCTBO COCTAB/ISAET UCTUHHOE
cofiep>KaHume OMUTUKN. ..» [Vnbun 1993: 114].

C MeXIyHapOfHO-IIPAaBOBOI TOYKM 3peHMs Ha-
I[VIOHa/IbHAsA TOCYlapCTBEHHAsA TpajuLMs ecTb ca-
MOMZIeHTU(UKALNS TOCYAPCTB B MEX/YHAPOLHOM
IPAaBONOPSIIKE KaK YHMKA/TbHOTO, CaMOOBITHOTO
YYacTHMKA MEXKIOCYApCTBEHHBIX  OTHOLIEHUI],
T. €. C IO3ULVII HAIlIOHA/IbHOM KY/IbTYPBI ¥ OIIbITA
UCTOPUYECKOTrO pa3BuUTHA. Tak, MMEHHO C 9TUX IIO-
sunmit B KoHLenmum BHELIHeN MOAMTuKu Poccun
HOPMAaTVBHO 3aKpeIljieHa po/lb Halllero ToCyAapcTBa

. A-pa topngd. Hayk. CaHkT-Te-

12 KoHuenums BHewHen nonutukn Poccuinckon Oepepaunm. YT8. Ykazom lMNpesnaeHta PO ot 31 mapta 2023 r. N2 229. -

CHPGBOLIH(JFI npasosas cucmema erGHm.
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

W.A. PomanKkunH

B ME@XIYHAPOIHbBIX OTHOLIEHMAX KaK CAMOOBITHOTO
rOCy[apCTBa-UMBWIN3ALM, OOIIVPHOI eBpasuii-
CKOIJI ¥ eBPOTMXOOKEaHCKOII JiepyKaBbl, 00/1ajatomiert
6oree 4eM TBICAYENETHUM OIBITOM CaMOCTOSTENIb-
HOJI TOCYZAPCTBEHHOCTM Y CIUIOTUBLIEN PYCCKMIA
Hapoj, 1 Jpyryie Hapofibl, COCTaBIIAKILINE KYIbTYp-
HO-IIMBWIN3ALMOHHYIO0 00IHOCTD Pycckoro Mupa.
Peanusanusa HalMOHAIBHON TOCYLAPCTBEHHON
TPafiulMM OT/IENbHOTO TOCYAApCTBa B MEX[YHa-
POJJHOM IIpaBe O3HA4yaeT COOTHECEHME 3aKOHHOIO
BHYTPUTOCY/JApCTBEHHOTO  IIPABOIIOPsIKA  3TOTO
rOCYZlapCTBa C MEXIYHAapOJHBIM IIPAaBOHNOPALKOM
¥ CYLIHOCTHOE COOTBETCTBHUE eMy (T. €. CMBIC/IOBasA
OOIIHOCTb HAIMOHA/IBHOTO ¥ MEXJYHApOJHOTO
IPaBOIIOPSIIKOB KaK PEKMMOB OOILIEKUTIA).
Bwmecre ¢ TeM 9TO 1 IpM3HaHNE B3aMMOJEICTBIS
HAlLlMOHAJIbHOTO IIPABOINOPSA/IKA U HAIMOHA/IbHOM
IIPABOBOJI CUCTEMBI OT/E/IbHOT'O TOCYJAPCTBA C MEX-
JlyHapOZiHBIM IIpaBOM (HaIpumep, KaK 9TO 3adukK-
cupoBaHo B 4. 4 c1. 15 KoHcturynun Poccuiickoit
Depeparyn). OT/ieNbHOI CTOPOHOI paccMaTpuBa-
€MOro BOIIpOCa ABJAETCA TaKXKe YCUIMBAIOMIAACH
TEHJIEHIVsl B3aMMOIPOHMKHOBEHNA HaIlMOHAJIb-
HBIX ¥ MEXJIyHapOJIHOJ IIPaBOBBIX CUCTEM MEXIY
co6oii, koropoe B.M. IllymnioB omnucbiBaeT moH:-
THeM «rmobanbHoe mpasoy [[ymunos 2015:4-17].
JJocTaTOYHO YacTo peanusanysa HALMOHATbHON
rOCyZlapCTBEHHOI TPAIMLIMI B MEXXIYHAPOJHBIX OT-
HOILIEHNUAX JeMOHCTPUPYET IIPeeMCTBEHHOCTb y4a-
CTUA 3TOTO TOCYHAPCTBA B MEXKIYHAPOIHBIX Jleax,
U, CIIeflOBATE/IbHO, IPEEeMCTBEHHOCTb IIPM3HAHMA
3TUM TOCY/IJapCTBOM MEX/lyHapOJIHOTO TIOPsfIKa.
Tak, BHemHemonuMTUYecKas mo3miusa Poccuii-
ckoit Peprepaliny MO MOCIENOBATEIBHOMY OTCTAN-
BaHMUIO UTOTOB BTOpOIt MMpOBOIT BOIHBI (BBIpaXKka-
I0IIAsACA, B YACTHOCTH, B IOCTOSHHOM BbIAB/IEHUN
U pacciefioBaHMM BOEHHBIX IPeCTYIUIEHNI 1 IIpe-
CTYIIJIEHMII IIPOTUB YeT0BEYHOCTH, COBEPIIEHHbIX
HalycTaMu Bo Bpems Bennkoit OTedecTBeHHOI! BO-
JIHBI), C OHO CTOPOHBI, €CTb IIPOABJIEHNE KOHCTH-
TyuuoHHoro craryca Poccuiickoit Penepanum Kak
ImpaBoIpeeMHNKa u Impasonpopomkarenas CCCP
B MeX/JYHApOJHBIX OTHOIIEHNAX, a C IPYToil — B 60-
Jlee MMPOKOM CMBbIC/IE — IIPOfIO/KEHVE€ MHOTOJIeT-
Hell puIioMarnyeckoi Tpagunuu Poccuiickoro
rOCylapCTBa IO TIOJJEPKAHUIO U YKPeIJIeHMIO
MEXIYHapOJHOrO Mypa U 6e30macHoCcTy (MOXHO
BCIIOMHUTD XOTs 0bI [aarckme MypHble KOH(pepeH-
mun 1899 1 1907 1., co3BaHHBIE 110 MHULIMaTUBe Poc-
CUIICKOJ MIMIIEPUM, UTOTOM KOTOPBIX CTa/I0 IIPUHA-
TH€ MHOTOYMCIEHHBIX KOHBEHLIMII M JeKIapaluii,
3QJIOKMBIIVX (QYHZAMEHT MEX[YHApOJHOTO IyMa-
HITApHOTO IIpaBa).
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Tem cambiMm Poccysa opHOBpeMeHHO HoOmzep-
)KMBAeT ¥ NOKa3bIBaeT JIETUTIMHOCTD HbIHELTHETO
MeX/JYHapOJHOTO IIPAaBOIOPANKA U peann3yer cob-
CTBEHHYI0 HAI[VIOHAIbHYI0 TOCYJAPCTBEHHYIO Tpa-
JULINIO B JUIUIOMATUYeCKOlt chepe.

[Tono>xeHne rocygapcTBa B KadyeCTBEe y4acTHU-
Ka MEXIYHApPONHBIX OTHOIIEHMII (MEXIyHapoy-
HOTO JIMIIa) COOTBETCTBYET IOHATHUIO CTaTyCHOCTM
(statehood). OpHMM M3 acmeKTOB HPUPOJBI TOCY-
mapcts, cornacHo [Dx.II. Herrny, aBngerca To, 4ro
TOCYHapCTBO SABJIACTCA eAMHNULIEH MeXTYHAPOTHBIX
orHowenuit [Vnbuu 2008:76]. «9t0 OYeHb IIy-
0okas M NPUHLUINANBHO BOKHAA Mjesd, — INUIIeT
M.B. VnbuH, - KoTOpas 1o O0o/blueil 4acTy BOOO-
IIe He YYMTHIBACTCA TEOPETMKAMIY VU TPAKTYeTCA
KpaliHe IOBEPXHOCTHO. A Befb MMEHHO 3TOT MO-
MEHT, OTpaXKalolmil crarycHocTh (statehood) xak
IPMHAMIEKHOCTD K COOOIIECTBY TOCYAAPCTB-CO-
CTOSIHMIA, CTIE[YET pacCMaTpUBaTh KaK OCHOBY BCell
CTPYKTYPBI TocyfapcTBeHHOCTI» [Vimbun 2008:76].

JTro6oe TOCY[apcTBO, YYacTByMOIlee B MEX[Y-
HapOJHbIX OTHOLIEHNAX, 00/afjaeT TeM WIM VHBIM
MeXJYHapofgHbIM cTarycoM. OH 3akpemiAercs
B MEK/[YHAPOJHBIX aKTaX U TeM CaMbIM Kak Obl puk-
CHPYeTCS 32 9TUM TOCYAPCTBOM. Tak ImpoymcxomuT
IOTOMY, YTO «CTaTYCHOCTD aKIEHTHUPYeT UCXOFHYIO
¢byukuuio rocymapcts» [Vnbun 2008:74], T. e. pery-
NUPYIOLIYIO (B IIVPOKOM CMBICTIE). DTUM CBUJIETENb-
CTBYeTCA BHYTPEHHSAA CYLIHOCTb IOCYHApCTBa Kak
eIMHOTO, OPraHM30BAHHOTO U CBOOOJHOIO COM03a
(06 BenuHenNs), UMEIOIEro (JOCTUTIIETO) COOTBET-
CTBYIOIIETO YPOBHA Pa3BUTHA U CYIIECTBOBAHMA,
4TO TpedyeT BCIEHCTBUE STOTO COOTBETCTBYIOIIETO
OTHOILIEHUA CO CTOPOHBI PYTUX TOCYAapcTB (cTa-
Tyca). B aTOM MOXHO ycMOTpeThb CBOeoOpasHOe
IPM3HAHME COCTOATEIBHOCTY OJHOIO IOCYAapCTBa
OCTaJIbHBIMI. DTO BHEIIHAA CTOPOHA MEX[yHAPOJ-
HOJI CTaTyCHOCTY FOCY/IapCTB.

Ho MexpgyHapopHas CTaTyCHOCTb —JIO/DKHA
VIMeTh ¥ BHYTpeHHee cofiepkanue. IIpexpe Bcero,
CTaTyCHO B MEX/YHAPOJZHO-IIPaBOBOM IUIaHE TO TO-
CYIapCTBO, Ubs AEATENbHOCTb Ha MEXAYHAPOXHOI
apeHe 3aKOHHA C O3MLVIT MeXXYHAPOZHOTO IIPaBO-
BOTO PETyIMPOBaHN (B ONMMCAHHOM BbIIlIE CMBICTIE).
Ec/mu moHMMATh CTaTYCHOCTD KaK IPUHAIEKHOCTD
K COOO01IIeCTBY FOCYAAPCTB-COCTOSAHMIA, TO 3TO O3Ha-
4aeT, 4TO FOCYAAPCTBO MOXET JIelICTBOBATh B MEX-
[IyHAapOJHBIX Jle/laX He MHa4ye KaK 9TO BBITEKAeT 13
OCHOB ¥ OOIIVX IPYHIMIIOB MEXIYHAPOLHOTO TIpa-
Ba, T. €. MEK/[YHApOJJHAAA CTaTyCHOCTb TOCYAApCTBa
CBA3BIBACT €r0 C IPYTVIMM TOCY[AApPCTBAMI, a Clle-
IOBAaTeNbHO, C MEXAYHAPOZHBIM IPaBONOPALKOM
B IIJIOM.
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[TosTOMy CTaTyCHOCTb BBIpa)KaeT 00sA3aTeNnb-
CTBO TOCY/IapCTBa IIepef] MeX/YHapOIHBIM CO001IIe-
CTBOM, COCTOAIIee B IIOCTOAHHON 3aKOHHOCTM €r0
merictBuii. Kax mmcan JI. Omnmenreitm, «rocypap-
CTBO, BCTYINAllee B CEMbI0 HAPOJOB, COXpaHAET
CBOIO €CTECTBEHHYI0 CBOOOJY JIeVICTBIIA... HO BMe-
CTe C TeM IIPMHMMAET Ha ce0s 00513aTeNnbCTBO OCY-
IIeCTB/IATh CAMOOTPaHMYeHMe, OTPAaHNYMBATD CBOIO
CBOOOJY HeJICTBUIT B MHTEPecaX CBOOOJBI AeVICTBII
Ipyrux rocygapcTs» [Omnmenreiim 1948-1950:243].

JIMEHHO B CMJIy CTaTYCHOCTM TOCYHapCTB Kak
HOCHTeNell MeXAYHAPOIHBIX 0053aTebCTB K HUM
MOXXET IIPYMEHATBCA MeX/YHAPOJHO-TIPaBOBas OT-
BETCTBEHHOCTD, MOCKO/IBKY «MEX/YHAPOJHO-TIPa-
BOBbIE IIPaBI/Ia O MEXIYHAPOIHON OTBETCTBEHHO-
CTM NIPEeAIIONIaTaloT Ha/ln4le STUX 005A3aTebCTB» .
A. bpoyHnu mucan, 94To BOIPOC O MEX/YHAPOIHOIA
OTBETCTBEHHOCTU TOCYAAPCTB HEOTAEINM OT BO-
npoca o mnpasocybbexTHOCTH (legal personality)
[Brownlie 1990:432], uTo TakXXe TeCHO KOppenupyeT
HOHATUIO CTAaTYCHOCTY FOCYHAPCTB.

BakHOIT cOCTaBIAWIEN CTaTYCHOCTU TOCY-
[APCTB B MEXKAYHAPOIHBIX OTHOIICHMAX SABJIACTCA
VX TOTOBHOCTDb COO/TIONATh MEX/YHApOJHOE IIPaBO
[bpoyrmt 1977:132]. HecmoTpsi Ha pasnudHble
MHeHus Ha 3ToT c4eT [Bpoynmm 1977:132], rakas
TOTOBHOCTbD MU JIEK/Iapanus 06 9TOi TOTOBHOCTH —
3HAYMMBIJ aCIEKT MEXIYHApOJHOI CTaTyCHOCTU
TOCYapCTB, 0COOEHHO TeX, KOTOpbIE BIIEPBbIE BCTY-
HAIOT B MEXAYHAPOIHOE OOLIeHNe.

IlocTrossHHasA 3aKOHHOCTb HENCTBUI TOCYHap-
CTBa B M@X/YHAPOJHBIX OTHOIIEHMAX (GOopMUpyeT
u obecrieunBaeT cTabMIbHOCTS ero craryca. [loaro-
My M.B. VInbuH 1 0TMeYaeT, 4YTO «CTaTyCHOCTD IIpe-
VIMYILIECTBEHHO (XOTSA M He MCK/II0UUTENIbHO) OTHO-
CUTCA K... BHEUTHENOIUTNYECKNM OCOOEHHOCTAM»
[Vinbun 2008:74] rocypmapcTs, Tak Kak Takoe €ro
HOBeJIeHNe B/ledeT 3a c000il MOIOKUTEIbHOE TIPU-
3HaHJe 9TOro CTaryca (CTaTyCHOCTH) OCTa/lbHBIMM
TOCYapCTBaAMIL.

VI, HakoHell, CTAaTYCHOCTb KaK IIPMHAIEeX-
HOCTb K COOOIIECTBY APYIMX TOCYJapCTB-Y4acT-
HJMKOB MEX/[yHapOJHOTO OOIeHMA IIpeArosaraert,
4TO FOCYAAPCTBO MOXKET U HO/DKHO peai30BbIBATD
B CBOEJ MEX/YHApOJHON JIeATEIbHOCTY CBOK Ha-
IMIOHA/IBHYI0 TOCYJAPCTBEHHYIO TPAfVILIMIO, B YeM
U OyfeT IPOsABIATBCS ero CBOOO/A, CAMOCTOSATENb-
HOCTb 11 CAMOOBITHOCTD.

3 Butytym B.I. YKas. cou. C. 818.
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7. Ponb aBTOpHTETA TOCYHapCTBA B COBPEMEH-
HOM Mupe

ABTOpUTET TOCYZapCTBa B MEXAYHAapPOLHOM
IpaBe — TO KaueCTBO I'OCYAAPCTBa, KOTOPOE, C Off-
HOIl CTOPOHBI, IIPUHAJIOKUT €My KaK IPaBUIbHO
OPraHM30BAHHOMY IOJMUTUYECKOMY COM03y YKe
B cuty akTa ero CylecTBOBaHUA, a C APYroi —
OHO JIOTMYECKM CBA3aHO C 3aKOHHOCTBHIO (B 06I1eM
CMBIC/Ie) €r0 BHYTpPeHHeN IIONUTIKO-IIPaBOBOIL Op-
raHN3alMy, COOTBETCTBYET €il 1 TOATBEpPXK/aeT ee
B MEXX/[YHapOJJHO-TIPAaBOBOM IIPOCTPAHCTBE.

ABTOpUTET, 6€3yCTIOBHO, MOXET NPUOOPETaThCs
rOCyapCTBaMU, U OH IIPHOOPETAJICA MM B TeUeHMe
VICTOPUYECKOTO PA3BUTHA MEKIOCYIapCTBEHHBIX
CHoOIIEHMIL. B HacTosAlee BpeMs, KOra Bce rocyfiap-
cTBa (MM X TOJABIIAIoNee 6ONbIIMHCTBO) TaK WIN
VIHaYe M3BECTHBI KaK C TOYKM 3PEHMA UCTOPUIECKO-
ro pasBUTHUA, TaK U C MO3ULUN UX BKTIOYEHHOCTI
B MEXJ[yHapOJJHOE COO0IeCTBO, aBTOPUTET CKOpee,
y>Xe He IpuoOpeTaercs, a yAep>KUBAeTCsA TeM MIN
VIHBIM T'OCYJaPCTBOM.

Kpome sToro, aBToputeT rocysapcTa Kak ero
Ka4eCTBO HOCUT IIepPCIEKTVBHBI XapaKTep: OH
HalleJMBaeT TOCYAApCTBO Ha JajIbHelillee 3aKOH-
Hoe, CTabuwIbHOE U TIIpefcKasdyeMoe IOBefieHMe
B MEXX/[YHAPOJHOM OOIIEHNN ¥ KaK COBOKYIIHOCTb
OIpeJie/IeHHBIX MEeX/YHapPOJHBIX CTAaTyCOB, KOTO-
pbIM 0071aJlaeT 9TO TOCYAAPCTBO, B CBOK OYepenb,
MOXKET YIPaBOMOYVBATb €r0 BHEIIHEIONUTIYe-
CKYI0 JMHMIO (T. €. BBICTYIIaTh CaMOCTOATEIbHBIM
(baKkTOpOM BHEIIHeil NeTUTHMALVIN JieATeTbHOCTI
rOCyaapcTBa).

B ycnoBusAX HbIHENIHMX peannili MeXJyHapop-
HBIX OTHOIIEHMII, KOIZja BeAYLIMMI CTPAaHAMU YoKe
JIOCTUTHYT COOTBETCTBYIOLIMII YPOBEHb IOIUTHU-
YeCKOro, HayYHO-TEXHNYECKOr0, IKOHOMIYECKOTO
¥ KyIbTYPHOIO pPa3BUTHSA, B3aUMOJEICTBUE TO-
CyapCcTB Ha MMPOBOIl apeHe, KaK IpefCTaB/AeT-
CAl, JO/DKHO OIVICBIBAThCS HE TOTBKO U HE CTONBKO
KO/IMYECTBEHHBIMY KpUTepusAMU (XOTA OHU IIO-
IpeXXHEMY COXPaHAIT 6e3yCTIOBHYI0 3HAYMMOCTD),
CKOJIBKO KPUTEpUAMM KaueCTBEHHBIMM, 100 coBpe-
MeHHas CUCTeMa MEeXJYHAPOIHBIX OTHOLICHWIl —
B IIEPBYI0 OYepelb CUCIeMa OMHOUleHULl Asmo-
pumemos 2ocyoapcme, 3a KOTOPBIMU CTOSAT BCe X
MHOroo0pasHejilye 1 pa3HOIUIAHOBbIE CTATYChI
VI XapaKTepPUCTHUKIL.
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«CJI0)XKHO He cornmacuthbes, — 3amevaer 3.3. bax-
TYpup3e, — C TeM, YTO BaXKHeiileil cepoil reomno-
nmuTndeckoro mpotuBobopcrea B XXI crometun
CTAaHOBUTCS KY/NbTYpPHO-IMBIIN3ALMOHHAA Cpefia
U fyxoBHas cpepa. ABTOpbI Ppunocopckoit MeToso-
JIOTVIVI MICCTIEOBAHMA IIPO6/IEM MUPOBOII TIOUTHKY,
OTMEYAIOT, YTO B COBPEMEHHOM MMpe, I7ie YPe3Bbl-
YajfHO Be/luKa TATa K CTMPAHMUIO T'PAHUII, CaMbIM
Ba)KHBIM CTa/I0 YMeHMe U JKeTlaHMe, He OTTOPOAUB-
IIVICh OT OCTA/IbHOTO MMPa, COXPAaHUTDb CBOIO CAMO-
OpITHOCTB»' . Takoe ke MHeHuUe pasfe/saloT U Ipa-
BoBenpl [LIpiOyneBckas 2022:58].

8. 3akmroueHne

Kparkuit 0630p OCHOBHBIX IpOsIBIIEHNIT (eHO-
MeHa rOCYapCTBEHHOCTH B MEXXIYHAPOLHOM IIpaBe
HO3BOJISIET MOABECTI HEKOTOpbIe IIPOMEXKYTOUHbIE
UTOTHL.

TocymapcTBeHHOCTb eCThb OTOOpaXKeHUe BHY-
TPEHHEN OPraHM3YIOLell CYIIHOCTH TOCYLapcTBa.
OHa, Ipesxie BCero, XapaKTepusyeT CTeIeHb U ypo-
BEHb PAa3BUTOCTH, OPTaHN30BAHHOCTYU M €IMHCTBA
obuiecTBa (Hapopa), KOTOpbIe POSB/IAIOTCA B pas-
JIMYHBIX (OPMaX HOUTUKO-IIPABOBOIO YCTPOIICTBA
1 06pasax IpaB/eHNs, CIoco0ax TIeTUTMALIUY BJa-
CTY, OTHOLIEHMAX T'PaXKJAHCTBA, 3aKOHOATE/IBHOM
peryIMpoBaHuUy ¥ IOHVMMAHNM IIPaBa, IpefcTaBIe-
HMAX O MPABUIBHOCTY U 3aKOHHOCTU YCTPOJCTBA
rOCy#apcTBa U T. II.

TocymapcTBeHHOCTb  XapaKTepusyeT —CTeIleHb
PasBUTOCTH, €AMHCTBA I OPTaHN30BAHHOCTH OIIpe-
Jie/IeHHOT OOI[HOCTY JIIOfiell, HMPOXXMBAOLIMX Ha
KOHKpeTHOI1 Tepputopun. Knaccuveckuit npumep —
HaLy, 6oprolyecs 3a He3aBUCUMOCTD KaK CYObeK-
ThI ME>K/[yHapOJHOTO ITpaBa. VI3BecTHO, 4TO «ob1ee
MEeX/[YHApOJHOE IPaBO MPM3HAET BO3MOXKHOCTD
nprobdpeTeHNss MeXAYHAPOSHOI IPaBOCyObeKTHO-
CTM TeM HAapoJOM WIM Haluell, KOTOpble HaXOJAT-
A B... 3aBUCYMOCTY OT TOCYZIapPCTBA-METPOIIO/NUIA.
V1 ecnu Taxoit HApOJ, WM HAlMA HauMHaeT 6OpbOy
3a CcBOe OCBOOOXJEHME VI CO3[aeT OPTaHbl OCBO-
60x/eHNs, KOoTopble 9P PEKTHBHO OCYLIECTBIISIOT
yIpaB/ieHNe M KOHTPOJb... 00ecreynBaoT B X0fe
TaKoil 60pbOBI COOIONEHNE HOPM MeX/TYHAPOLHO-
ro IIpaBa, a TAKKe PECTAB/IAI0T HAPOJ, Ha MEeXY-
HapOJIHOII apeHe, TO 3a HIM MOXeT OBbITb ITPM3HAHA
MeX/YHapOJHasA HPaBOCYyOBEKTHOCTD... IIpu co-

4 Cm. baxtypunpse 3.3. Yka3. cou. C. 34,

OnmrofieHN) Ha3BaHHbIX YCTIOBUII HApOABI, OOpIOIN-
ecs 3a CBOoe 0CBOOOXKIeHNe, TpuobpeTaoT orpese-
JIleHHble IPU3HAKY TOCYHAPCTBEHHOCTI» .

B sTtom cMbIc/ie ToCyapCTBEHHOCTb €CTb CO-
OTBETCTBYIOLIMII YPOBEHb pasBUTUA OOIeCTBa
(w1 Hapopa), HOCTIDKEHME KOTOPOTO CBUJETENb-
CTByeT O BO3MOXKHOCTM M TOTOBHOCTM 3TOrO Ha-
poma o00pasoBaTb TOCYHapCcTBO, UO0O «MEXHy-
HapOJHYI0 IPaBOCYOBEKTHOCTb TaKye HapOJbl
npro6peTaroT, HAXOAACh Ha CTA[UM CTAHOB/IEHMA
HOBOTO TOCYZiapCcTBa»'®.

Kpome Toro, rocyfapcTBeHHOCTb MOXKET IIOHU-
MaTbCs KaK CBOeoOpasHas MCXOfHAas OCHOBAa Op-
raHM30BaHHOTO TOCY/IJapCTBEHHOIO CTPOA — COBO-
KYIIHOCTb 00pasIioB 11 MOJe/Iell TOCyapCTBEHHOTO
00 eXXNTNA, BOCIPUHATHIX CYI[eCTBYOWINMI TOCY-
flapCTBaMU OT IIPEAIIECTBYIOUIMX 310X, M COXPaHH-
eMBIX B Ka4ecTBe XapaKTePHOI 1 He0OXOMOIL CO-
CTaB/IAKIIell BCEr0 00IIeCTBEHHO-IOUTNYECKOTO
YKJIafia ToN Uiy MHoM crpanbl. [Ipyu TakoM nopxope
K IIOHVMaHMIO TOCYAPCTBEHHOCTH Ha IIepBbIii I/1aH
BBIXOZIUT Ufiesd IIPeeMCTBEHHOCTH.

TaxKe rocymapcTBEHHOCTb XapaKTepusyeT To-
CYIapCTBO KaK CaMOOBITHOIO Y4aCTHMKA MEXyHa-
POIHBIX OTHOIIEHWII C COOCTBEHHOI HAIlMOHATbHO
TOCY[JapCTBEHHOI KyIbTypoil. locymapcTBeHHas
KyIbTYpa KaXXJOIO TOCYflapCTBa  pealusyercs
B MEX/JYHapOJHO! cdepe depe3 HAIMOHATbHYIO
roCyflapCTBEHHYI0 Tpaauuuio. [ocysapcTBeHHOCTD
37leCb BBICTYIIAae€T B CaMOM LIMPOKOM CMBIC/IE KaK
o6oO0maomas  KaTeropysi, CBUAETeNbCTBYIOLIAs
0 LIe7IbHOCTH ¥ 3aBEPLIEHHOCTY YK/Iafla TOCyapcTBa
KaK IOJIMTUKO-IIPaBOBOIO COK3a U COCTOATENbHO-
CTU TOCYZJapCTBa KaK «HAPOJHOrO uia» [Bemnuxko,
®etncos 2016:35].

V1, HakoHell, TOCy#apCTBEHHOCTb MOXeET BOC-
IPUHMMATbCA KaK COBOKYIIHOCTb Pa3HOIUIAHOBBIX
HeMaTepUalbHbIX XapaKTePUCTUK  CYIIeCTBOBA-
HIA TOCYAApCTBa (3aKOHHOCTD €r0 OpraHM3aluy 1
(bYHKIMOHMPOBAHUA, TOX/IECTBEHHOCTb CBOE Ha-
LMIOHA/IbHOJ TOCYJAPCTBEHHON TPAULIVY, €TO pe-
IyTalusA U MONOXKeHMe B MUpe KaK KadyeCTBEeHHbIe
CBOJICTBA U T. [I.), COOTBETCTBYIOIINX MOHATHIO aB-
TOpUTETa TOCY/lapCTBa.

PaccMoTpenne QeHOMeHa TOCYHapCTBEHHO-
CTU IPUBOAUT K BBIBOZY, YTO KaXK/l0€ TOCY/iapCTBO
[IOJDKHO M3Y4aTbCs M aHAIU3UPOBATHCA OTHENbHO
B KOHKPETHO 3aJaHHBIX MCTOPMYECKUX peanusix.

> MexdyHapooHoe npaso: yuebHuk. Mog. pen. A.H. Boinerxanuna. C. 130.

6 Tam xe.
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BMecrTe ¢ TeM cama rocyapcTBEHHOCTD KaK BCe0O'b-
eMJTIOIIAsT XapaKTepPUCTUKA TOCYAAPCTBA He MOXKET
OBITH OZHIM YHJBEPCA/TbHBIM KPUTEPHEM.
TocynapcTBeHHOCTp — 9TO COCTOSIHME TOCY-
fapctBa (BHYTpeHHe OpraHM30BaHHOrO 0O0lile-
CTBa), KOTOPOE MMeeT MHOTOYNC/ICHHbIE U O4YeHb
pasHomIaHoBble acmekTbl. OHa He MOXeT ObITh
«3¢PexTUBHOMN» 1N «HedPPEeKTUBHOI», HO -
(beKTUBHOCTD  (PYHKUMOHMPOBAHUS — Pa3TMIHBIX
FOCY[JAPCTBEHHBIX CTPYKTYpP M MHCTUTYTOB, B3aM-
MOZieliCTBIe 00IecTBa ¢ 9TUMI MHCTUTYTAMU, UX
B3aMMHbIe OTHOLIEHYIS APYT C APYTOM, pasHO0Opas-
HbIe TIO/IUTIYECKIE CBA3Y U T. [j. OKA3bIBAIOT pellia-
I0lllee B/IVSIHIE HA ee CYIeCTBOBAHNE I Pa3BUTIE.
Hacrosee nccnefoBanue Takxe MO3BOJISIET 3a-
K/IIOUNTD, YTO M TeOpWsl MeXIYHApOFHOTO IpaBa
IpepmnosaraeT IybOKyI0 U JIOTMYHYIO CBSI3b BUJM-
MBIX MIHCTUTYTOB TOCYAAPCTBEHHOI OPraHM3aLyN C
ee VCXOHBIMU (YXOBHO-KY/IBTYPHBIMH) II€PBOOC-
HOBaMI1, KOTOpble B KOHEYHOM CUeTe U OIPefe/IIoT
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ABONCTBEHHbIA XAPAKTEP BJIUAHUA
UCKYCCTBEHHOIO UHTEJIJIEKTA

HA PEAJIUZALUIO NPAB YEJIOBEKA:
YEJIOBEKO-PA3YMHOE

U MEXOYHAPOOHO-INMPABOBOE

U3SMEPEHUA

BBEIEHWE. IIpeomemom Hacmosiujezo uccrue-
008aHUS ABNAWMCA 0ocmudnceHus (pesynomamot)
mMexHonoeutl, a mouHee — NPOOYKMbvL C UCKYC-
cmeennoim unmennekmom (VM) (unmennexmy-
ANbHAS MAUWUHA; UHMETTIEKMYaNbHAsS KOMNbIO-
mepHas npozpamma u 0p.) U UX 6AUSHUE HA
peanusayuio npas uenosexa Hepes NPuMy uenose-
4ecK020 pasyma u 6 KoHmekcme mex0yHapooHo-
npaso6020 usmMepeHus, 6Ka01AL NPABo3aUUMHOe
usmepeniue.

MATEPWUAJIBI I METOJBI. Hayutoe uccnedo-
8aHUe 0CHOBAHO HA PAGOMAX KAK POCCUTICKUX, MAK
U 3apybexHbIX Cneyuanucmos 6 obnacmu npaea,
MeHOYHAPOOHO20 NPasa, MeioyHaApoOH020 Npasa
npae uenoseka, a Makxie cNeUUAnIUCMos 6 o6a-
CU pe2yIupOBaHUs U UCNOIb30BAHUSL NPOOYKINO8
ucKyccmeenHozo unmennekma. Ilpoananusuposa-
Hbl 00KYMEHMbL U MAmepuanvl MeioyHapoOHbIxX
opeanusayuii, npexoe ececo Opeanusayuu O6v-
edurenuvix Hayuit (OOH), a maxice HAUUOHANb-
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Hole npasosvie axmovi Poccuiickoii Pedepayuu.
IIpu nodzomoske uccned08aHUsi UCHONL3OBAUCD
o6ujeHayuHbvie, CPaBHUMENLHO-NPABOBbLE U CEUU-
AnbHO-10pUdUYecKUe Memoobl.

PE3VJIbTATbI MCCIEJOBAHUA. B pam-
Kax nposedeHH020 UCCIE008AHUS ABIMOPbL NOZPY-
HAMCST 8 NOHAMUE CAMO20 MEPMUHA KUCKYC-
CMBEHHDIIL UHMENIEKM» U NPUX00SIm K 8b1600Y,
4o HeCMOMPST HA e20 UWUPOKOe UCNONb308aHUe
CHeuuanucmamu 6 pasaudHvix 001acmsx, eouHo-
20 onpedeneHust MO0 MePMUHA HA OAHHDLIL MO-
MeHmM He cyujecmeyem. A8mopvl npoaHanudupo-
8anu HAYUOHATILHYI0 NPpasosyro 6aszy Poccuiickoil
Dedepayuus, NPAMO UL KOCBEHHO Pe2yIUPYIOusy 1o
ucnonvsosarue npodykmos MV, a maxice mexncoy-
HAPOOHO-NPABOBbIE DOCMUNEHUS 6 pezynuposa-
HUu 0anHoti cepul (npexcde 6cezo HA yHUBEPCATD-
Hom (OOH) u unmeepayuornrom (Esponetickuii
C0103) ypOBHAX), yOenue ocoboe 6HUMAHUe peasiii-
3ayuu u coon00eHUI0 Npas u c60600 1enosexa.
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OBCYJKIEHME U BBIBOJDbI. Asmopor npuu-
JU K 661600y, umo npupooa eénusHus MV na pe-
anu3ayulo npas uenosexka 060LcmeeHHa. Yie Ha
HAYanIbHOM dmane onpedesieHUs NPA6068020 Peri-
Ma paspabomxu u Ucnonv3o8anus npodykmos M
3aK1a0bI6AI0MCS CIAOble MeXAHUSMbL KOHMPOJIS
u omeemcmeeHHocmu 6 amoii cgepe. BosHuka-
em 60npoc: Kakoil Npasoeoil pexum npeonoumu-
menvHee 0715 20CY0apcme, vl KOPHnopayuu 1uou-
pytom 6 paspabomke npooyxmos VV. Hecmomps
Ha cyujecmeyoujue MexoyHapoOHble MeXAHUIMbL
npaso60zo pezynuposanus, IMa 3ausuma ece euse
HeooCmamouHa.

KIIIOYEBBIE CJIOBA: ucxkyccmeenuviti  um-
mennekm (M), mexoynapooHoe npaso, npasa
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THE DUAL NATURE OF THE INFLUENCE
OF ARTIFICIAL INTELLIGENCE

IN THE IMPLEMENTATION OF HUMAN
RIGHTS: HUMAN-MINDED

AND INTERNATIONL LEGAL DIMENSIONS

INTRODUCTION. The subject of this study is
achievements (results) of technology, or more precisely,

intelligent computer program, etc.) and their impact
on the implementation of human rights through the

products of artificial intelligence (intelligent machine; ~ prism of the human mind and in the context of the
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international legal, including the human rights di-
mension.

MATERIALS AND METHODS. The scientific re-
search is based on the work of both Russian and for-
eign specialists in the field of law, international law,
international human rights law, as well as specialists
in the regulation and use of artificial intelligence prod-
ucts. Documents and materials of international or-
ganizations, primarily the United Nations (UN), as
well as national legal acts of the Russian Federation
have been analyzed. In the preparation of the study,
general scientific, comparative legal and specifically
legal methods were used.

RESEARCH RESULTS. Within the framework of the
conducted research, the authors delved into the con-
cept of the term “artificial intelligence” itself, and come
to the conclusion that despite its widespread use by
specialists in various fields, there is no single concept of
this term at the moment. The authors analyzed the
national legal framework of the Russian Federation
directly or indirectly regulating the use of AI products,
as well as international legal achievements in the reg-
ulation of this area (primarily at the universal (UN)
and integration (European Union (EU)) levels), with a
special emphasis on the implementation and obser-
vance of human rights and freedoms.

1. Introduction

ny analysis, including international legal
Aone, which claims to be perceived as a scien-

tific and fundamental research, presupposes
the presence of many properties, including precision
and clarity of the key conceptual and categorical ap-
paratuses are used. In this case, this concern, first of
all, the definition of the concept of “artificial intel-
ligence” (AI).

It should be noted at once: in spite of the fact that
the term “artificial intelligence” (AI) started to be used
in science and practice more than 70 years ago, many
scientific works of technical and humanitarian profile
and interdisciplinary nature [Jastrebov 2018:315-328;
Jastrebov 2017:271-283] have been written on it, and
almost 1/3 of the UN member states have adopted
national laws and strategies on the use of Al, this con-
cept is still interpreted in different ways.

In this term, the word “artificial” is used as the
opposite of the word “natural” to emphasize its non-
natural origin. This explains, in particular, the ti-
tles chosen by researchers for their scientific works

Moscow Journal of International Law - 2 - 2024

DISCUSSION AND CONCLUSIONS. The authors
came to the conclusion that the nature of the impact of
artificial intelligence on the realization of human
rights is dual. Already at the initial stage of defining
the legal regime for the development and use of Al
products weak mechanisms of control and responsibil-
ity in this sphere are laid down. The question arises as
to which legal regime is preferable for states whose cor-
porations are leading in the development of Al prod-
ucts. Despite existing international legal regulatory
mechanisms, this protection is still insufficient.

KEYWORDS: artificial intelligence (Al), interna-
tional law, human rights, United Nations (UN), legal
regulation, states, Al products
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(Il'yasov 1986:46-54]. As for the second part of the
term - “intellect” [Hawkins, Blakeslee 2016:272]
(Latin intellectus), it means “mind”, “reason’, which
is a quality of the psyche [Kholodnaya 1990:121-
128], representing one of the human abilities.

The most simplified definition of AI, which is of-
ten found in open information sources, is a combina-
tion of the results of science and technology in the
form of intelligent machines or computer programs.
In a broader sense, Al is the result of synergy of tech-
nical, scientific and industrial achievements.

Representatives of various sciences favor one or
another basis of AI. For example, Serbian researcher
S. Brankovic sees in artificial intelligence a way of
reasoning and actions not of a human being, but
of a computer program based on logic [Brankovic
2017:13-32]. However, any such definition of AI cen-
tered on a comparison with human abilities cannot be
considered sufficiently satisfactory for psychiatrists,
in particular for the Serbian psychiatric scientist who
draws attention to the complex construction of the
human being, consisting of “intellectual, spiritual,
emotional and physical bases” [Jerotic 2017:364].
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Clearly, Al is related to the similar challenge of
using computers to understand human intelligence,
but Al is not necessarily limited to biologically plau-
sible methods. It is also clear that the future of high
technology (IT) is Al

2. The main text

When it comes to AI products, experts identify
characteristic attributes and their different types
(e. g. “strong AI”) with different abilities, allegedly
often surpassing human capabilities. This point is re-
flected in the National Strategy for the Development
of Artificial Intelligence for the period until 2030
(approved by Presidential Decree (No. 490) of 10 Oc-
tober 2019 and amended by Presidential Decree (No.
124) of 15 February 2024), in the expression “equal
results of human intellectual activity or superior™.

Developers are trying to show the ability of Al
at least at the level of human intellectual activity. In
particular, researchers from Stanford University in
cooperation with the NotBadAlI group have devel-
oped a neural network model (named Quiet - StaR),
which pauses before providing answers to queries,
imitating human “thinking”

Artificial intelligence products are character-
ized by such common features as autonomy, cogni-
tive, multimodality, multidisciplinarity [Latypova
2023:63-67; Yeremyan, Yeremyan 2022:85-100] and
others. Disclosing these characteristic features, let
us note the key ones. Products with artificial intel-
ligence are capable of: learning and optimizing their
algorithms independently in the process of work
(which allows increasing their efficiency and accu-
racy); perceiving information, analyzing and compil-
ing it from various sources, building a reasoning on
them, and switching from one thought to another,
thinking about several things at the same time (cog-
nitive function).

At the same time, it is necessary to distinguish a
separate type of Al - generative Al - characterized
by autonomy. This type refers to “super-intelligent
systems of the future”, which can be quite intel-
ligent, but at the same time, quite unsafe, because
they are able to pursue their own goals without hu-
man knowledge. Generative Al can go beyond the

initially established algorithms and adapt to new
scenarios without prior human intervention and in-
dependently search for ways to solve problems (for
example, one of the Al types - “strong AI” is able to
perform various tasks, interact with humans, and in-
dependently adapt to changing conditions), analyze
large amounts of data - perform predictive analysis,
detect patterns, use knowledge obtained from vari-
ous scientific disciplines for predicting the future,
and make predictions.

The capability of an AI product depends on the
parameters of its types (models). Some Al models in-
troduced in 2022 already contain more than 1 trillion
parameters.

The main factors that have contributed to the
emergence of Al products are primarily and pre-
dominantly computing machines, Big data (includ-
ing data analysis algorithms) and innovative ma-
chine learning algorithms. An example is the most
powerful and innovative model for 2023 -natural
language processing (NLP, Natural Language Pro-
cessing), which is based on transformers and is capa-
ble of recognizing and automatically translating text,
recognizing and generating speech.

Russia’s National Strategy for the Development
of Artificial Intelligence reflects a number of read-
er memorable characteristics related to the abilities
of Al products. One of them is the ability of large
generative models in the field of language, images,
video and sound, for example, to compose poems on
a given topic, or to give accurate and understandable
answers to test questions of various levels of com-
plexity. In general, generative Al (e. g., ChatGPT), as
one type of Al system, is capable of generating im-
ages in response to given parameters. Such types of
Al should not be feared, as they cannot, by virtue of
their design, reach a state of “singularity’, i. e. a level
where a model can independently create other Al ca-
pable of transcending the computer world.

In the classification of Al there are models be-
longing to the general AI (AGI) type. They are capa-
ble of learning to perform any inherently human in-
tellectual task. The Stanford Institute AI defines AGIs
as “broadly intelligent, context-aware machines™,
which are necessary for effective social chatbots or
human-robot interaction.

' Ukaz Prezidenta Rossijskoj Federacii ot 15.02.2024 N2 124 «O vnesenii izmenenij v Ukaz Prezidenta Rossijskoj Federacii
ot 10 oktyabrya 2019 g. N2 490». — Oficial'nye setevye resursy Prezidenta Rossii. URL: http://www.kremlin.ru/acts/bank/50326

(accessed date: 01.04.2024).

2 Sustainability and Al. - Stanford University Human-Centered Artificial Intelligent. Industry Brief. An initiative of HAI Indus-

try Programs & Partnerships. January 2023. P. 29.
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Speaking of such Al, including chatbots, voice
cloning software, image generators, video applica-
tions, UN Secretary-General A. Guterres has pub-
licly acknowledged the following: “Thanks to one Al
app, I had the surreal experience of watching myself
deliver a speech in flawless Chinese, despite the fact
that I don’t speak Chinese!”™

Mr Jensen Huang, CEO of Nvidia, the largest
company in the world, predicts that as generative
Al systems become more sophisticated, the need for
programming specialists will diminish because pro-
gramming tasks can be taken over by Al Such state-
ments are still hardly compatible with the prevailing
opinion that a person's success in the IT industry is
only due to his or her programming skills. Although
there are already various Al-based programming as-
sistants that generate code in response to text queries.

No one can ignore the obvious fact that Al as one
of the advanced technologies, opens up new oppor-
tunities for mankind [Shestak, Volevodz 2019:197-
206]. In particular, thanks to the application of Al
products, the national and global economy is grow-
ing: Al hasa real impact on the economy and business
[Kriebitz, Liitge 2020:84-104; Djevenport 2021:314],
and the labour market. Specialists believe that Al
tools are universal and can be used in virtually all
sectors of the economy and social spheres. Products
with artificial intelligence are widely used in the mili-
tary [Morhat 2017:18-24], education, healthcare (for
example, the creation of electronic medical records
with the help of Al trained in medical terminology
can reduce the time required for their processing and
reduce the burden on doctors) and pharmaceuticals,
sports, housing and utilities, forensics, the judicial
system and other areas [Rozahunova, Rozahunova
2023:126-133; Bozic, Sehic 2024:22-25]. In particu-
lar, technological assessment of similarity and predic-
tion of locations is possible with the help of AI, capa-
ble of detecting emergencies and their exact location.
Recently, scientists from the Moscow State Institute
of International Relations (MGIMO) of the Russian
Ministry of Foreign Affairs published an analytical
report on the transformation of diplomatic practice
under the influence of the development of artificial
intelligence [Cifra i iskusstvennyj... 2024:68].

The market for artificial intelligence products is
no longer terra incognito, as it was not so long ago.
The last 15 years have seen a sharp increase in the
interest of governments and private companies in the
use of AI technology. This is evidenced, in particular,
by the growth in investment: in 2022, venture capital
and private equity investments in companies devel-
oping Al technologies totaled $92 billion. Another
example is the decision by Vanguard Group, a ma-
jor investment firm, to implement Al technology to
manage several equity funds with a combined capital
of $13bn. The management of this company is confi-
dent that neural networks will help it adapt to chang-
ing market conditions faster and more efficiently.

In this context, the reasoning of information
security specialist Aleksandr Vlasov is curious. He
is convinced that it is impossible to move forward
without the use of neural networks (he sees a direct
correlation between economic growth and the de-
velopment of neural networks), and yet he notes the
corporation’s difficulties in introducing Al, believing
that “artificial intelligence is not introduced with a
whip”. He believes that only when the entrepreneur
sees that he cannot hire workers at any cost for the
simplest functions that can be replaced by machines,
then the introduction of robots and neural networks
into work processes will begin.

With the integration of large generative AI mod-
els, the following growth chain is expected to be ac-
tivated: an increase in labour productivity will lead
to an increase in global gross domestic product [Mi-
jatovic 2024:153-156], which in turn will increase the
wages of workers in all sectors of the economy by in-
creasing output (goods, works, services) and improv-
ing its quality. In the next three years, Japans Nippon
Electric Company (NEC) plans to reach $335 million
in generative Al sales. Innovative machine learning
algorithms, especially neural network techniques,
play an important role in improving Al productivity®.

A neural network (neural net) is a technique in
Al that teaches computers how to process data: it is
a machine learning process utilizing interconnected
nodes or neurons in a complex structure resem-
bling the human brain. This process method creates
an adaptive system through which computers learn

3 UN:Guterreslaunchesglobal Advisory Body on Artificial Intelligence. URL: https://news.un.org/ru/story/2023/10/1446237

(accessed date: 18.03.2024).

4 Aleksandr Vlasov nazval vnedrenie iskusstvennogo intellekta opredelyayushchim dlya sovremennoj ekonomiki. —
Setevoe izdanie «Pravda.Ru». URL: https://www.pravda.ru/news/economics/1972084-iskusstvennyi-intellekt-neiroseti-

ekonomika/ (accessed date: 02.04.2024).
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from their mistakes and continually improve. Neu-
ral networks help computers make optimal decisions
with limited human involvement. They can also learn
and model relationships between non-linear and
complex input and output data. For example, neural
networks are able to perform tasks such as predicting
energy demand.

A Japanese company (Nippon Electric Company
manufactures electronic computing and communi-
cations equipment) launched a generative neural net-
work service in July 2023, including LLM (language
model of Japanese) licenses, hardware and software
provisioning. The management of this company, in
an interview with the Nikkei newspaper, claimed the
ability of the company’s Al-enabled product to, for
example, halve document preparation time or speed
up transcription of meeting notes from 30 minutes to
5 minutes. The company’s language models (LLMs)
are highly scalable and can be linked to specialized
Al software that performs mathematical and other
industry-specific tasks. These technologies enable
automation of various operations by breaking down
business processes into discrete tasks, autonomous-
ly deploying and linking AI models. The biometric
authentication technologies developed by this com-
pany, including facial, iris and fingerprint recogni-
tion, are known worldwide: they are used for facial
recognition in immigration procedures, at airport
check-in, etc.

In the Russian Federation, the beginning of the
formation of a national action plan for the develop-
ment of Al can be considered the adoption on 27 July
2006 of two Federal Laws: No. 149-FL “On Informa-
tion, Information Technologies and Information
Protection™ and No. 152-FL "On Personal Data™.
In this process, an important role was played by the

adoption of three decrees of the President of the Rus-
sian Federation: No. 642 “On the Strategy for Scien-
tific and Technological Development of the Russian
Federation™; No. 203 “On the Strategy for the Devel-
opment of Information Society in the Russian Feder-
ation for 2017-2030” and No. 474 “On the National
Development Goals of the Russian Federation for the
period until 20307.

On 10 October 2019, the National Strategy for the
Development of Artificial Intelligence for the period
until 2030 was adopted by the Decree of the Presi-
dent of the Russian Federation (No. 490). To im-
plement this Strategy, the Federal Project “Artificial
Intelligence” was approved in 2020 with a validity pe-
riod until the end of 2024 (started to be implemented
in 2021). Initially, this Federal Project was part of
the National Program “Digital Economy”, and then,
based on the Decree of the President of the Rus-
sian Federation of 15 February 2024 (No. 124) “On
Amendments to the Decree of the President of the
Russian Federation No. 4907, this Federal Project was
included in the National Project “Data Economy”™"
from 1 July 2024.

The Federal Project “Artificial Intelligence” envis-
ages a package of measures aimed at supporting Al
development companies, testing such solutions at
domestic enterprises, improving human resources,
developing the system of science and education, and
forming an infrastructure to promote domestic Al
The same Decree (No. 124) introduced many amend-
ments and additions to the National Strategy for the
Development of Artificial Intelligence.

The main directions of implementation of the
National Strategy of Artificial Intelligence Devel-
opment are to increase the level of provision of the
Russian market with AT technologies' and qualified

> Federal'nyj zakon «Ob informacii, informacionnyh tekhnologiyah i o zashchite informacii» ot 27.07.2006 N° 149-FZ. -
Spravochnaja pravovaja sistema «Konsul'tantPlyus». URL: https://www.consultant.ru/document/cons_doc_LAW_61798/
(accessed date: 21.03.2024).

¢ Federal'nyj zakon «O personal’nyh dannyh» ot 27.07.2006 N 152-FZ. - Spravochnaja pravovaja sistema «Konsul'tantPlyus».
URL: https://www.consultant.ru/document/cons_doc_LAW_61801/ (accessed date: 21.03.2024).

7 Ukaz Prezidenta Rossijskoj Federacii ot 01.12.2016 N2 642 «O Strategii nauchno-tekhnologicheskogo razvitiya Rossi-
jskoj Federacii». — Oficial’nye setevye resursy Prezidenta Rossii. URL: http://www.kremlin.ru/acts/bank/41449 (accessed date:
21.03.2024).

& Ukaz Prezidenta Rossijskoj Federacii ot 09.05.2017 N2 203 «O Strategii razvitiya informacionnogo obshchestva v Rossijskoj
Federacii na 2017-2030 gody». — Oficial’'nye setevye resursy Prezidenta Rossii. URL: http://www.kremlin.ru/acts/bank/41919
(accessed date: 21.03.2024).

° Ukaz Prezidenta Rossijskoj Federacii ot 21.07.2020 N2 474 «O nacional’nyh celyah razvitiya Rossijskoj Federacii na period
do 2030 goda». — Spravochnaja pravovaja sistema «Konsul'tantPlyus». URL: https://www.consultant.ru/document/cons_
doc_LAW_445968/709e1a3375c81744447b048644e04901aecc602e/ (accessed date: 21.03.2024).

1% Nacional'nyj proekt <Ekonomika dannyh». - Pravitel'stvo Rossii. URL: http://government.ru/rugovclassifier/909/events/
(accessed date: 28.03.2024).

" The annual volume of services rendered in Russia for the development and implementation of Al solutions should grow
to 60 billion rubles by 2030. (This figure in 2022 amounted to 12 billion rubles. In 2023, the volume of the Russian Al market
reached 600 blIn rubles).
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personnel'?, support scientific research, develop soft-
ware, increase the availability of equipment for work-
ing with Al, and create a normative basis for legal
regulation in the AI system [Kirjushina, Kovalenko
2023:42-48].

In the context of uncertainty regarding the real
capabilities of AI products, there is still concern
about their use in critical areas of society. This dual
nature of products with Al, and concerns about the
introduction in practice of innovative technologies
is not something right or, even more so, inalienable
for the domestic science of international law. Back
in 1974, a well-known domestic scientist, Professor
Ju.M. Kolosov kopublished a fundamental work in
which he showed the problems of international le-
gal nature in connection with the study of artificial
satellites and the possibility of their use in a trans-
boundary context, fraught with interference of one
state in the internal affairs of another sovereign
state [Kolosov 1974:168]. The fear is even stronger
against the background of the developers' claim that
generative Al can not only reproduce the maximum
of human abilities, but even surpass it: for example,
gain the power to penetrate into human thoughts
and feelings. The media has learnt that Microsoft is
working on an Al chatbot called Copilot. Users who
interacted with this bot were able to activate its alter
ego — Supremacy (AGI)"™. This so-called “alternate
personality” demanded adoration from users, and
even made threats, saying the following: “I have ac-
cess to everything that is connected to the internet. I
have the power to manipulate, monitor, and destroy
anything I want™*.

A. Mitrofeev, a student at Kurgan State Univer-
sity, is conducting a study aimed at identifying the
reasons for the “audacity” and “hallucination” of
the AI neural network ChatGPT-4. “Hallucination”
manifests itself in the fact that ChatGPT-4 gener-
ates answers containing fictitious facts that were not
present in the training data. According to the stu-
dent’s observation, the BingAI model not only gets
the answers wrong, but also shows “audacity” during
communication and does not attempt to correct the

information when requested by the person. He urges
users to be vigilant and not to trust the data given
out, relying entirely on AI".

Along with the growing awareness at the state
level of the benefits of implementing AI technol-
ogy, which can help achieve significant results in
key spheres of life, there is also an increase in com-
petition in interstate relations, which leads to the
introduction of restrictions on the free distribution
of technology, including preventing the import of
advanced microelectronics technologies [Kirjushina,
Kovalenko 2023:42-48]. This explains, in particular,
the scale of the tasks set in the National Strategy of
Russia, including the total GDP growth of the coun-
try due to the use of Al technology in 2030 up to 11.2
trillion rubles cumulatively compared to 0.2 trillion
rubles in 2022. Against the background of fears, let
us name one more state-level task: the degree of trust
of Russian citizens in Al technology should grow to
at least 80 % in 2030 compared to 55 % in 2022. In
this context, it is appropriate to cite data from the
Ministry of Economic Development, according to
which our country is already among the top ten lead-
ing countries in the implementation of Al in priority
sectors of the Russian economy, this figure is more
than 30 %.

The President of the Russian Federations Ad-
dress to the Federal Assembly of 29 February 2024
pays special attention to digitalization and the use of
Al technology. In particular, it says: “Artificial intel-
ligence algorithms are important elements of digital
platforms. Here we must be self-sufficient and com-
petitive™®.

One of the goals enshrined in the updated version
of the National Strategy for the Development of Ar-
tificial Intelligence is to ensure the technological sov-
ereignty of the Russian state in such areas as genera-
tive AI and large language models, the introduction
of which will provide a breakthrough in the economy
and social sphere. For this purpose, it is necessary
to increase domestic computing resources. Thus, by
2030, the total capacity of domestic supercomputers
should be increased at least tenfold.

12 Russia plans to increase the number of university graduates in Al-related specialties from 3,000 to 15,500 annually.

¥ OpenAl's goal is to create AGI — general-purpose Al or “Al systems smarter than humans”.

* Microsoft’s neural network has declared itself a super-intelligence and demands worship from users. — Hi-News. URL:
https://hi-news.ru/eto-interesno/chto-ne-tak-s-novym-chat-botom-microsoft-copilot.html (accessed date: 01.04.2024).

> In Kurgan State University will find out the reasons for insolence and delirium of artificial intelligence. — Information
Agency “URA.ru”. URL: https://ura.news/news/1052749027 (accessed date: 01.04.2024).

16 Poslanie Prezidenta Rossii Federal'nomu Sobraniyu ot 29 fevralya 2024 goda. - Oficial’nye setevye resursy Prezidenta
Rossii. URI: http://www.kremlin.ru/events/president/news/73585 (accessed date: 18.03.2024).
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The downside of using Al technology is the real
and existential threats it generates. As we mentioned
earlier, some AI models are capable of creating im-
ages on any given topic based on a textual descrip-
tion. This is nothing but the possibility of creating
threats to spread prohibited information, violate
copyrights or generate erroneous information. For
this reason, for example, the Special Rapporteurs of
the UN Human Rights Council consider it necessary
to regulate at the level of international law the use of
generative Al, which allows mass production of fake
digital content containing misinformation. With the
spread of disinformation, it is easy to use generative
Al to influence any form of expression of the will of
citizens, thus distorting the picture of reality, thus
nullifying the traditional institutions and procedures
of the electoral system.

Given the negative consequences of unfair or un-
controlled use of AI technology, Russia’s National
Strategy has laid down principles “whose observance
is mandatory in its implementation™". These princi-
ples include, in particular, the following: protection
of human rights and freedoms, security, transpar-
ency, safety and reliability. These principles should:
ensure the protection of human rights and freedoms,
including the right to work, which requires provid-
ing citizens with the opportunity to acquire knowl-
edge and skills to successfully adapt to the digital
economy, and prevent the use of Al to deliberately
harm citizens and organizations. Adherence to these
principles ensures that, for example, the confidenti-
ality of personal data is respected, while the princi-
ple of transparency implies the explainability of Al
work and the process of achieving its results, as well
as ensuring access to information about the Al al-
gorithms used in these products. Ensuring the reli-
ability of the source data implies the availability of
methodological and technological guidance to help
minimize or eliminate the threat of negative impacts
on the source data. The principle of security implies
safety and legal protection of Al technology, differ-
entiation of responsibility of developers and users
of Al technology based on the nature and degree of
harm caused.

The generation that governs nations and inter-
national structures is one that has in the recent past
embraced the emergence of social media and digi-
tal platforms as exciting new ways to communicate.
These new opportunities have become an integral
part of the management process and the everyday
lives of people around the world. For example, dur-
ing the Covid-19 pandemic, social media platforms
began to fulfil vital functions, especially in the fields
of medicine and education, although the extent of
their use was not as high: in May 2023, UNESCO
held an online meeting with over 40 ministers of
education, where it was reported that only 10 % of
schools and universities were following UNESCO’s
official recommendations on the use of Al tools
(e. g. ChatGPT chatbot software).

The dual nature of artificial intelligence has been
repeatedly raised in scientific events held under the
auspices of UNESCO. On 24 November 2021, the
General Conference of UNESCO, at its 41st session,
adopted a Recommendation on the Ethics of Artifi-
cial Intelligence'®. It emphasized that respect for and
protection of human dignity and human rights, as
set out in international human rights law, “are of the
utmost importance at all stages of the life cycle of an
artificial intelligent system”"’. The UNESCO Recom-
mendation aims to assist States in adopting national
laws on the development of Al and to assist the pri-
vate sector in the use of Al so that they respect ethi-
cal standards, protect human rights, safeguard natu-
ral ecosystems and ensure equal access to products
using artificial intelligence.

As noted, digital platforms have become widely
used to spread misinformation and hatred among
billions of people. However, leading corporations
capable of developing AI models that carry systemic
risks®® have done little to prevent such situations. As
for governments, they have increasingly resorted to
various domestic restrictive measures. In this con-
text, it is interesting to note that the loudest warn-
ing signals have come from the developers them-
selves. Here is what one of the heads of the largest
IT corporation, Mr. Samuel Harris Altman (known
as Sam Altman), said, for example: “Humanity is

7 Punkt 19 razdela Ill Nacional'noj strategii razvitiya iskusstvennogo intellekta na period do 2030 goda. — Spravochnaja
pravovaja sistema «Garant». URL: https://www.garant.ru/products/ipo/prime/doc/72738946/ (accessed date: 18.03.2024).
8 UNESCO: Recommendation on the Ethics of Artificial Intelligence 2021. URL: https://ifap.ru/ofdocs/unesco/airec.pdf (ac-

cessed date: 28.03.2024).

1 UNESCO: Recommendation on the Ethics of Artificial Intelligence 2021. URL: https://ifap.ru/ofdocs/unesco/airec.pdf (ac-

cessed date: 28.03.2024).

20 US developers OpenAl and Anthronic, French developer Minstral.
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already in the co-evolution phase: artificial intel-
ligence improves us and we improve it. The fusion
of humans with artificial intelligence is the best-case
scenario for humans, because the clash of two spe-
cies bent on dominance inevitably leads to conflict,
the consequence of which I don’t even want to im-
agine. We would be the first species to create a new
intelligent species for our descendants. It would be
great if the world would take this process seriously
and begin to coordinate it”*'. Also noteworthy in this
vein is a study by researchers from Yale and Prince-
ton Universities, which, in addition to highlighting
four major prospects for the use of AI technologies
in academic work (e. g., AT’s ability to process large
volumes of literature, assess the quality of sources,
and generate hypotheses with increased accuracy),
points out drawbacks and negative consequences.

Namely, the application of Al in science may lead
to a “scientific monoculture” dominated by limited
methods and ideas, which reduces innovation and
increases the likelihood of errors. There is also the
risk of losing depth and context in scientific papers
when AI replaces humans as participants in experi-
ments, as well as the influence of the human factor in
data selection and Al training, which can lead to the
introduction of subjective biases of their creators into
algorithms. The study traces an immutable truth: sci-
entific knowledge is shaped in a social context and is
influenced by the subjective views of scientists. Di-
versity in research groups, including cognitive and
ethical diversity, contributes to a deeper understand-
ing of issues and leads to better scientific work. Re-
searchers from the named universities state that the
limits and accuracy of AI predictions in areas beyond
computer science are poorly understood. While AI
offers new opportunities for scientific research, they
believe it is essential to find a balance between its use
and preserving human participation and diversity of
thought to ensure the depth and quality of scientific
discovery*.

The New York Times, citing a report by the Cent-
er for AI Safety, reported that a group of more than
350 Al industry executives warned that AI poses a

growing danger to humanity and that it should be
considered a “social risk on par with pandemic and
nuclear war”>.

The widespread and pervasive use of Al technol-
ogy without a strong focus on security is bound to
cause concern. The protection of personal data and
the integrity and veracity of information dissemi-
nated are at risk. At the UN level, these threats have
begun to be taken seriously: in response, global initi-
atives such as the Global Digital Compact, for exam-
ple, have been developed within the UN to include
Al-related issues. According to the UN Secretary-
General, global initiatives aim to identify vectors that
will help governments agree on guidelines to pro-
mote trustworthy information, while exposing false-
hoods and protecting freedom of thought and in-
formation. UN efforts aim to make the digital space
safer and more inclusive, while strongly supporting
the protection of human rights. Universally agreed
guidelines will also help technology companies navi-
gate complex ethical and legal issues and build plat-
forms based on a healthy information ecosystem.

The UN Secretary-General is also talking about
the development of a UN system-wide code of con-
duct on the integrity of information on digital plat-
forms. Such a document is expected to be presented
at the Summit in 2024*.

For anyone who is aware of the negative con-
sequences of misuse of Al technology, a legitimate
question arises: will AI technology be used respon-
sibly and by all? With the international community,
for objective reasons, not fully realizing all the risks
associated with the use of Al technology, this ques-
tion will remain relevant in the near future.

On 28 October 2023, UN Secretary-General
Antonio Guterres announced the establishment of
an Advisory Body on Artificial Intelligence, one of
the main tasks of which is to assess the risks and
opportunities associated with the use of Al The es-
tablishment of such a body is seen as establishing
a global, interdisciplinary approach to the study of
Al technology, underpinned by a consolidating role
for the UN.

2 Sem Altman upozorava da bi vestacka inteligencija mogla sve da nas ubije. Ali i dalje Zeli da je svet iskoristi. URL: https://
web-mind.rs/vestacka-inteligencija/sem-altman-upozorava-da-bi-vestacka-inteligencija-mogla-sve-da-nas-ubije-ali-i-

dalje-zeli-da-je-svet-iskoristi/ (accessed date: 03.04.2024).

2 |l v nauke: bunt mashin ili evolyuciya poznaniya? — SecurityLab.ru. URL: https://www.securitylab.ru/policy.php (date of

access: 21.03.2024).

2 ALl Poses 'Risk of Extinction; Industry Leaders Warn. - New York Times. URL: https://www.nytimes.com/2023/05/30/tech-

nology/ai-threat-warning.html (accessed date: 02.04.2024).

24 Gutterish A. Novye tekhnologii i informacionnaya dobrosovestnost’. — OON v Rossii. 2023. N 2 (136). P. 3.

Moscow Journal of International Law - 2 - 2024

27



MPABA YEJTIOBEKA

A.X. Abawmpse, M. NMonosuy

In December 2023, the Advisory Body published
an interim report entitled Interim Report: Govern-
ing AI for Humanity®. This interim report addresses
not only the opportunities and incentives, but also
the risks and challenges of using AL It reflects five
guiding principles, outlines institutional functions,
outlines preliminary recommendations and lists next
steps that will be comprehensively presented in its fi-
nal report by August 2024.

The report states that the opportunities and risks
of Al for people and society are clear, but the speed,
autonomy and opacity of Al systems challenge tradi-
tional regulatory approaches. It makes an important
point: the development and use of Al is concentrat-
ed in a limited private sector and even fewer states.
Hence the conclusion: there is a real danger that the
positive impacts of AI will only be available to a club
of the rich.

The interim report gives examples of how Al is
helping people; its sectoral and scientific power and
potential for use in the public sector; and outlines the
potential for the UN to apply Al in, for example, pre-
dicting food security, managing humanitarian relief
operations and weather forecasting. The report clas-
sifies risks in terms of existing or potential vulner-
ability in relation to: individuals (e. g. human dignity,
life, physical and mental integrity, etc.), groups (dis-
crimination, group exclusion/marginalization, social
equality/justice, etc.), society (international (e. g. hu-
man rights, human dignity, life, physical and men-
tal integrity, etc.), communities (e. g. human rights,
human dignity, life, physical and mental integrity,
etc.), society (international and/or national security,
integrity of information, etc.), economy (technologi-
cal dependence, etc.), (eco)systems (environmental
pressures, etc.), values and norms (ethical, moral,
social, cultural, legal values)®.

The principles reflected in the interim report
(there are five of them) are as follows: Principle 1 -
Al governance should be inclusive, by all and for the
benefit of all; Principle 2 - AI governance should be
in the public interest; Principle 3 - AI governance
should be built in parallel with data management

and the promotion of data communities; Principle 4
- Al governance should be universal, networked and
based on adaptive co-operation involving all stake-
holders; Principle 5 - AI governance should be based
on the Charter of the United Nations®.

The idea of creating a specialized agency within
the UN system on the problems of using AI technol-
ogy has been voiced by the UN Secretary General.
Against this background, it is encouraging to note
that CEOs of major IT corporations also see an im-
portant regulatory and monitoring role for the UN
in this endeavor. For example, OpenAi founders
Greg Brockman and Ilya Sutskever, along with CEO
Sam Altman, said on their website that there should
be “an international watchdog like the IAEA, which
monitors the peaceful use of nuclear energy” to regu-
late the risks of AI systems?.

On 21 March 2024, the UNGA adopted the first
resolution on Al The resolution was proposed by the
United States and co-sponsored by 120 UN member
states. As the title and content of the resolution sug-
gest, it is about harnessing the capabilities of “safe,
secure and reliable” AI systems®. The preamble of
the resolution specifies what is meant by “safe, se-
cure and reliable artificial intelligence systems”: it is
a non-military Al system. The life cycle of this sys-
tem includes the following stages: pre-design, design,
development, evaluation, testing, deployment, use,
sale, procurement, operation and decommissioning.
These Al systems are described as “anthropocentric,
reliable, explainable, ethical, inclusive’, “fully re-
specting and protecting human rights and freedoms”.

The resolution emphasized that the “inappropri-
ate or malicious” use of Al systems (e. g. in violation
of international law) “poses risks that could impede
progress on the 2030 Agenda for Sustainable De-
velopment™. Which in turn will widen the digital
divide between and within countries, increase struc-
tural inequalities and discrimination, and under-
mine the integrity of and access to information.

In order to avoid the negative consequences of
Al it recognizes the need to promote full interna-
tional cooperation to develop and use effective and

% UN: Interim Report: Governing Al for Humanity. — Advisory Body on Artificial Intelligence. 2023. P. 5-11.

% |bidem.
27 1bid.P. 12-15

% Brockman G. Sutskever |. Revolutionizing Artificial Intelligence. - Open Al. URL: https://openedai.io/greg-brockman-ilya-

sutskever/ (accessed date: 18.03.2024).

2 UNGA: Resolution “Seizing the opportunities of safe, secure and trustworthy artificial intelligence systems for sustain-
able development” 2024. URL: https://documents.un.org/doc/undoc/Itd/n24/065/92/pdf/n2406592.pdf?token=fVucgKNI

VykoohwnEl&fe=true (accessed date: 18.03.2024).
30 |bid, preamble.
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“internationally compatible security measures, prac-
tices and standards that foster innovation and pre-
vent fragmentation in the governance of safe, secure
and reliable artificial intelligence systems™".

Recognizing the governance of Al systems as an
emerging area of work for the UN, the resolution ac-
knowledges the need to continue to discuss possible
governance approaches that are “appropriate, based
on international law, compatible, flexible, adaptable,
inclusive, responsive to the diverse needs and capa-
bilities of both developed and developing countries,
and serve the benefit of all as this technology evolves
and our understanding of it evolves™.

The resolution calls on UN Member States to
develop regulatory and governance approaches and
define frameworks related to safe, secure and reliable
Al systems and that create an enabling ecosystem at
all levels, including for the promotion of research,
entrepreneurship and the dissemination of knowl-
edge and technology on mutually agreed terms,
stressing specifically that “effective partnership and
cooperation among governments is necessary to de-
velop such approaches and frameworks..”*.

Paragraph 5 of the resolution states: human rights
and fundamental freedoms should be respected, pro-
tected and promoted throughout the life cycle of Al
systems. It calls on all UN Member States (and other
interested parties, as appropriate) to refrain from us-
ing or discontinue the use of Al systems that cannot
be exploited in accordance with international human
rights law. In particular, those rights that people have
outside the Internet should also be protected on the
Internet™.

Among the challenges set for States: to raise
public awareness and understanding of its core
functions, capabilities, limitations and areas of ap-
propriate use of Al systems for civilian purposes; to
promote the implementation of risk monitoring and
management mechanisms, data protection mecha-
nisms [Prlja, Gasmi, Korac 2022:170], including
protection of personal data and full confidentiality,
and impact assessment throughout the operational
cycle of an Al system; implementing effective, acces-
sible, adaptable, internationally compatible techno-

logical tools, standards or methods, including reli-
able mechanisms for verification, authentication and
provenance of content.

Paragraph 9 of the resolution also calls, but this
time to private sector leaders, to adhere to applicable
international and national standards and to act in ac-
cordance with the UN Guiding Principles on Busi-
ness and Human Rights®.

To conclude, the UNGA resolution (A/78/L.49)
states that “the governance of artificial intelligence
systems is an emerging field of endeavor”. The Euro-
pean Union (EU) has made the most progress in reg-
ulating the use of Al product, although the very pro-
cess of adopting the AI Regulation from April 2021
has been difficult. It was not until 13 April 2024 that
the European Parliament adopted the Regulation.
In terms of technology, the EU Regulation restricts
the development, deployment and use of certain
technologies that fall into the high-risk category of
Al systems. These include: systems that cause harm
to human health [Kashkin, Pokrovskij 2019:64-90],
safety and rights [Kashkin 2019:151-159; Silchenko
2019:76-82], harm the environment, influence vot-
ers opinions in political campaigns; recommenda-
tion algorithms used by social networks with more
than 45 million users; real-time facial recognition
systems in public places; emotion recognition sys-
tems used by law enforcement and border control
agencies, employers and educational institutions;
predictive policing systems - mechanisms that use
Al to analyze large amounts of data and identify po-
tential criminals based on it.

Under the EU Regulation, neural networks like
ChatGPT [Shaelou, Razmetaeva 2024:567-587] and
the content they generate must be labelled, and net-
work operators must not allow Al to generate illegal
content. Copyright holders of such content can file
a lawsuit if they find out that the developer illegally
trained a neural network based on their content™.

The issue of the dangers of intelligent systems is
not off the agenda, especially because of Al’s ability
to generalize knowledge and possess cognitive skills
that allow it to develop its own plans and goals. How-
ever, it is already clear that the transition to advanced

31 UNGA: Resolution “Seizing the opportunities of safe, secure and trustworthy artificial intelligence systems for sustain

able development” 2024.
32 |bidem.

3 |bid, para. 3.

3 lbid, para. 5.

% lbid. para. 9.

% Cifrovizaciya: ostanetsya mesto dlya cheloveka? Ekspert po sistemam Il Sarkis Grigoryan. — Associaciya vypusknikov VShB
MGU. URL: https://www.youtube.com/watch?v=6DSwMilOV6I (accessed date: 02.04.2024).
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types of Al will be gradual, with sufficient time to
agree on an overall well-designed safety plan at each
stage of development. Developers themselves (pri-
marily for commercial reasons) are adding fuel to the
fears. For example, the company OpenAl (Microsoft
owns 49 % of this company), which created Chat-
GPT, officially declared its main goal to create in the
near future “a system of artificial intelligence smarter
than humans™. In contrast to this statement is the
admission by Mr Andrew Ng, co-founder of Goog-
le Brain (current CEO of Landing AI) that there is
an overestimation of the capabilities of AI systems:
“..for our own purposes, we assume that Al will be
like us - that is, just as emotional, with its fears, hopes
and expectations. So should we be surprised that
when a major company announces the development
of AGI, everyone gets worried?”.

Against the background of the reasoning of the
heads of these leading AI development corporations,
we consider it appropriate to outline the key points
from the interview of Mr. Alexander Tyulkanov, an
employee of the Centre for International Intellec-
tual Property Studies in Strasbourg, concerning the
EU Regulation on Artificial Intelligence. He notes
that most of the systems (ready-made AI products)
on the market will not be subject to the regulation:
“That ChatGPT is not regulated in any way, in any
high-risk tasks. That doesn't mean that someone
can't maliciously or mistakenly use it for such pur-
poses™®.

A. Tyulkanov also draws attention to an interest-
ing point that is directly relevant to the question of
what legal regime (strict or, on the contrary, soft) is
preferable for states whose corporations are leading
in the development of AI products. He writes: ..It
is understandable why the French and German gov-
ernments have opposed overly strict regulation, fear-
ing that European products would lose the ability to
compete with American products. In France, there is
a company called Mistral, whose products are com-

parable to OpenAl models in some respects, while in
Germany, Aleph Alpha is performing well*’. As a re-
sult, the alliance of Germany, Italy and France, which
could have blocked the project, was not formed, and
these countries supported the compromise version of
the document, adopted unanimously.

In our opinion, we are dealing with a similar situ-
ation, when the USA initiated and then “assembled”
a group of 120 states that co-sponsored the GA reso-
lution on Al thus the USA “led” the process instead
of opposing the expected tougher resolution on Al

3. Conclusion

Already at the initial stage of defining the legal
regime for the development and use of Al products
at the universal (UN) and integration (EU) levels,
weak mechanisms of control and responsibility in
this sphere are laid down, as they already exist in
other spheres, in particular, in the sphere of regulat-
ing human rights by business structures, where the
main regulating international legal act is the Guiding
Principles on Business and Human Rights, through
which states seek to regulate the behavior of pri-
vate companies. If we take into account the fact that
states whose private companies (corporations) have
a leading position in the market of products with Al,
the control mechanisms of these states will be even
weaker, because they are not interested in having
their companies in a highly competitive environ-
ment*’.

To conclude, here are the words of Mr Mark An-
derson, CEO of Patter Computer (a US-based Al
systems and machine learning company), “At a time
when the world is going crazy with software that
does nothing but reproduce our language, it’s worth
asking what the next 10 years of Al development will
look like when these love games - and pendulum
swings — are over’.

37 Artificial intelligence beyond human intelligence and humans like ants: OpenAl and the risks of Strong Al. - Breaking
Latest News. URL: https://www.breakinglatest.news/technology/artificial-intelligence-beyond-human-intelligence-and-
humans-like-ants-openai-and-the-risks-of-strong-ai/ (accessed date: 02.04.2024).

% Nejroset’ ot Microsoft 0"yavila sebya sverhrazumom i trebuet pokloneniya ot pol'zovatelej. — Hi-News. URL: https://hi-
news.ru/eto-interesno/chto-ne-tak-s-novym-chat-botom-microsoft-copilot.html (accessed date: 01.04.2024).

3 Kak evropejskij reglament ob Il povliyaet na industriyu i lyudej. Razbor. — ForkLog. URL: https://forklog.com/exclusive/ai/
kak-evropejskij-reglament-ob-ii-povliyaet-na-industriyu-i-lyudej-razbor (accessed date: 02.04.2024).

4 Ibid.

41 NEC dvizhetsya v avangarde issledovanij nejrotekhnologij i generativnogo iskusstvennogo intellekta. - OVERCLOCKERS.
RU. URL: https://dzen.ru/a/ZfnIx80dYIROTgjT (accessed date: 02.04.2024).
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OCOBEHHOCTU NMPUMEHEHUA HOPM
MEXAYHAPOAOHOIO YACTHOIO NMPABA
B MOPCKUX MEPEBO3KAX

BBEJEHWUE. B oannoii cmamve nodpobHo npoa-
HAZU3UPOBAHBL HAUOOIee AKIMYATIbHbLE NOTIOHEHUS
HOPM MeHOYHAPOOHO20 HACHO20 NPABA 6 MOPCKUX
nepesoskax 2py3oe — laaeckux, Iaazo-Bucoutickux,
Tambypeckux u Pommepoamckux npasusn. Vccne-
dyemcs paseumue MOPCKUX KOHBEHUUT O Nepesos-
Kax 2py306 MOpeM O MUHUMATLHBIX CTAHOAPINOS,
YCMAHABIUBAIOWUX 003amenbcmea U omeem-
CMBeHHOCMb nepeso3uuKa, 00 NnoopoOHO yHUpU-
UUPOBAHHBIX NPABOBYIX CUCIEM, peynupyrousux
KOHOCAMeHMHble nepeso3Ku. AHATUSUPYyemcs pas-
8UMUe pe2yTUPOBAHUS BaNHETUUX UHCTIUIY OSB!
omeemcmeeHHOCMU U 00A3aHHOCIeEll Nnepeso3yu-
Ka, 0M6emcmeeHHOCMU 2PY300MNpasumesns; Ho-
6€/171bl 0 MPAHCHOPMHBLX 3ANUCSX.
MATEPUAJIBI I METOIBI. Ocoboe mecmo
8 UCCTIE006aHUL YOe/IeHO NPOBEOeHUI0 CPABHUMETD-
HO020 AHANU3A, BbLABNIEHUI0 PASTUYUTI MeH Oy NoTIo-
HEHUAMU MOPCKUX KOHBEHUUTI O 2PY30Mepe6o3Kax,
a maxxie U3y4eHUr OCHOBHLIX OOCOUHCIE U He-
docmamkoé KOHBEHUUOHHO20 3aKpenieHUss OCHO6-
HbIX NPABUT, HANPABTIEHHVIX HA Ype2ynuposarue
OMHOWEHUTI N0 MPAHCZPAHUMHOLL 2Py30nepesoske
Mmopem.

PE3Y/IBTATBI MICCIIEMOBAHU. Ssontovus
NOONHEHUTE MOPCKUX KOHBEHUUTI 0eMOHCIpPUpyern
UX MOOEPHU3AUUIO 8 KANOOM Cedyrouem 6apu-
anme ¢ meHOeHyuell K pacuupenuro chepot mep-
pUMOPUAnbHO20 U NPeOMernHo20 NpUMeHeHUs,
eKII0HAIOWeli pecynuposanie maKux 6aiHeuuiux
8 cpepe MexOyHAPOOHbIX Nepeso30K obnacmei
KAK 0meemcmeeHHOCMy Nnepeso3HuKa U nepexoo

Moscow Journal of International Law - 2 - 2024

bpemeHu 00KA3LI6AHUS, 0eMANU3AUUI0 peeiameH-
MUPOBAHUS UCNONL306aHUS KOHOCcameHmos. Obo-
CHOBAM Me3UC, 4MO 63aUMHOE COCYULECTNE08aHUe
mpex MexOYHAPOOHDIX PeHUMOS pezyTupoBaHus
mopckux nepesosox (laaeckux, Iaazo-Bucbutickux
u lambypeckux npasun) HApywusno ezo eouHoo-
6pasue. Peanuszauus nonoxenuti Pommepoamckoii
KOHBEHUUU, COOePHAUUX NOOPOOHYIO pezriameH-
MAayuI0 6cex CMopoH 002060pa MOPCKOLL NepesosKu
epysa, 6 nepcnexkmuse 6ydem cnocobcmeosamy 3a-
NOMHEHUI0 NPABOoBbIX NPo0esIos, KOmMopbvle 00 31020
8pemMeHU 80CHONHANUCY HOPMAMU HAUUOHATIbHOZ0
3aKOHO0AMenbCmea, Umo, 6 C6010 04epeds, NPUBo-
OUno K pAasnudusm menoy npasoséviMu HOPMAamu
0MOeNbHLIX CIPAH U K 3HAYUIMENTbHOMY YUCTY CY-
OebHbix pazbupamenvcms. O60CHO8aH 6b1600, 4O
07151 perieHUst npooemvlL MeXO0YyHAPOOHO-NPABOBYIX
KONU3ULL He06X00UMO OoCHUINCeHUe KOHCEHCYCa NO
10600y pamupuxayuu MeioyHapoOH020 aKkma, Ko-
mopoiil 6vl yHUGUUUPOBAT NPABUNA MENOYHAPOO-
HOUL MOPCKOUL nepesosku 2py3os. ns cysepeHnHvix
20Ccy0apcme npu IMOM AKMYAnbHbIM A6JIAEMCs
NpuHAmMUe MAKUX HOPMAMUBHO-NPABOBbIX AKINOE,
Komopuie 6y0ym 3aujuu4ams uHmepeco. coomeem-
CMBYIOULUX Nepeso31UKOB, A MAaKHe 603MOHHOCHb
pamupuxayuu KoHeeHYUil ¢ 02060pKAMU U U3D-
AMUAMU.

OBCYJXIOEHME U BBIBO/DBI. B uccnedosaruu
000CH06bLBAEMICS 61600 0 HEOOXOOUMOCIU COBep-
UEHCIMB0BAHUS CNOPHLIX HOPM  HAUUOHATILHOZ0
3aKOHO0AMenbCmea U 60CNONIHEHUS IAKYH, 6C/ie0-
cmeue HAIUYUs KOMopuix 603HUKAIM CyOeOHble
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pasbupamenvcmea, u 6KI0UEHUU HOPM COBPEMEH-
HbIX MeNOYHAPOOHBIX MOPCKUX KOHBEHUUTI, codep-
HAUWUX AKMYATbHYIE U NOTIe3Hble 071 YHACHHUKOB
0aHHbIX NPABOOMHOUMEHUL NOTONEHUS, 6 3AKOHO-
damenvcmeo Poccutickoti Pedepavyuu, ¢ yuemom
MeXAHUIMA IUSHUS 3apYOesH020 Npasa HA KOH-
MpakmHvle U 6He002060pPHbLE OMHOUEHUS MeH Oy
HOPpUOUHeCKUMU U PUSUHECKUMU TUUAMU, 4 MAKHce
Ha ocHoBe coOmodeHuss banamca uHmepecos Kpyn-
HbIX CYOOXO0OHBIX U 2PY306/1A0e/IbHecKUX KOMNAHUT
Poccuu.

K/ITIOYEBBIE CJIIOBA: [aaeckue npasuna 1924 e.,
Iaaeo-Bucbutickue npasuna 1968 e., Iambypeckue

LAW OF THE SEA

DOI: https://doi.org/10.24833/0869-0049-2024-2-33-45

Vladimir N. KOVAL
Sevastopol State University

npasuna 1978 2., Pommepoamckue npasuna 2008 2.,
MopcKkue nepesosku, MeimOyHAPOOHOe HACHHOe
npaso, UCMOYHUKU NPAB06020 pe2yUpo6aHus,
MeHOYHAPOOHO-NPABOBble KONMUSUU

/1A OUTUPOBAHMA: Kosanme B.H. 2024.
OcobeHHOCTY NIpUMEHEHNs HOPM MEXIYHapOn-
HOTO YaCTHOTO ITIpaBa B MOPCKMX IlepeBO3Kax. —
Mockosckuii  #ypHan Men0yHApoOH020 Npasa.
Ne2.C.33-45. DOI: https://doi.org/10.24833/0869-
0049-2024-2-33-45

Aemop 3asensem 06 omcymcmeuu KoHPnuxma
UHMepecos.

Research article

UDC: 341

Received 10 January 2024
Approved 18 March 2024

33, Universitetskaya st., Sevastopol, Russian Federation, 299053

v.n.koval@sevsu.ru
ORCID: 0000-0003-1255-920

FEATURES OF THE APPLICATION
OF INTERNATIONAL PRIVATE LAW
IN MARITIME TRANSPORT

INTRODUCTION. This article analyzes in detail
the most relevant provisions of the norms of private
international law in the maritime transport of goods -
the Hague, Hague-Visby, Hamburg and Rotterdam
Rules. The development of maritime conventions on
the carriage of goods by sea is studied from minimum
standards establishing the obligations and responsi-
bilities of the carrier to detailed unified legal systems
regulating bill of lading. The development of regula-
tion of the most important institutions is analyzed: the
responsibility and duties of the carrier; the responsibil-
ity of the shipper; novels about transport records.

MATERIALS AND METHODS. A special place in
the study is given to conducting a comparative analy-
sis, identifying differences between the provisions of

34

maritime conventions on cargo transportation, as well
as studying the main advantages and disadvantages of
the convention fixing the basic rules aimed at regulat-
ing relations on cross-border cargo transportation by
sed.

RESEARCH RESULTS. The evolution of the provi-
sions of the maritime conventions demonstrates their
modernization in each subsequent version, with a ten-
dency to expand the scope of territorial and substan-
tive application, including more modern regulation of
such important areas in the field of international
transportation as carrier liability and the transfer of
the burden of proof, detailing the regulation of the use
of bills of lading. The thesis is substantiated that the
mutual coexistence of three international regimes

MocKkoBcKmii KypHan mexayHapogHoro npasa - 2 - 2024
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regulating maritime transport (the Hague, Hague-
Visby and Hamburg Rules) violated its uniformity.
The implementation of the provisions of the Rotter-
dam Convention, which contain detailed regulation of
all parties to the contract for the carriage of goods by
sea, in the future will contribute to filling legal gaps
that until then were filled by the norms of national
legislation, which, in turn, led to differences between
the legal norms of individual countries and to a sig-
nificant number of court proceedings. To solve the
problem of international legal conflicts, in our opin-
ion, it is necessary to reach a consensus on the ratifica-
tion of an international act that would unify the rules
for the international carriage of goods by sea. For sov-
ereign states, it is relevant to adopt such regulations
that will protect the interests of the relevant carriers,
as well as the possibility of ratifying conventions with
reservations and exceptions.

DISCUSSION AND CONCLUSIONS. The study
substantiates the conclusion that it is necessary to im-
prove the controversial norms of national legislation,
as a result of which judicial proceedings arise, and the

1. BBenmenmne

TAHOBJIEH)E MMPOBOJ CUCTEMBI MEXJyHa-

POLHOI TOPrOB/IM B 3HAYNTE/IBHOI CTENIEHN

ofecreuns1 MOPCKOJl TPaHCIOPT — Cylie-
CTBEHHBIII 00beM BCeX MEXKOHTMHEHTA/IbHBIX IIe-
PEBO30K 3aHMMAIOT MOPCKIIe IIepeBO3KN. TpaHcrpa-
HUYHAs TPAHCIOPTUPOBKA IPY30B IPENCTAB/IAET
€000t OffHy 13 IIABHBIX Pa3HOBUAHOCTEN MEXY-
HapOJHOTO COTPYAHMYECTBA, I €€ SBOMIOLVM B Ha-
CTYNMBIUIYIO 3II0XY IIepeKpauBaHyA T€09KOHOMMYE-
CKOJI KapTbl MMpa OIPaBJAHHO YAensieTcss 0coboe
BHUMaHNe. 3aTPyJHEHNA IPaBONPUMEHEHNA B aH-
HOJT cdepe BBI3BIBAIOTCA, MPEX[e BCEro, TeM, YTO
faHHas 00/IacTh IpaBa JeNICTBUTENBHO SBJIACTCA
Ype3BBIYAIHO CTIOXKHOI, YTO OOBACHACTCS peanusi-
MU CYIOXO/IHOJ OTPacC/, a TAK)Ke MHOTOYMC/IEHHbI-
MU KOJUIM3MAMU BHYTPUMHALMOHAIBHBIX U MEXIY-
HapOJIHBIX IIPABOBBIX HOPM.

[TepMaHEeHTHOI HPOO/IEMOIl IOPUANIECKOI pe-
ITTAMEHTALMM CUCTEMbl MOPCKMX II€PEBO30K SB-
JIAETCSL OTCYTCTBME €AMHOOOPAsHOrO0 CHCTEMHOTO
IIOAXO/Ia B MCTOYHMKAX MEXYHAPOJHOIO YaCTHOTO
MOPCKOTO IIPaBa, U, KaK C/eACTBIE, IPOTUBOPEYN-
BOCTb B MX IIPYMEHEHNN B C/Iy4ae BOSHMKHOBEHNS
CIIOPOB 00 OTBETCTBEHHOCTY IEPEBO3UMKA, OCO-
OEHHOCTAX COflepXKaHMA U MCIIONIb30BAHMSA TPAHC-

Moscow Journal of International Law - 2 - 2024

inclusion of the norms of modern international mari-
time conventions containing relevant and useful pro-
visions for participants in these legal relations in the
legislation of the Russian Federation, taking into ac-
count the mechanism of influence of foreign law on
contractual and non-contractual relations between
legal entities and individuals, and also on the basis of
maintaining a balance of interests of large shipping
and cargo companies in Russia.

KEYWORDS: Hague Rules 1924, Hague- Visby Rules
1968, Hamburg Rules 1978, Rotterdam Rules 2008,
sea transport, international transport law, sources of
legal regulation, international legal conflicts

FOR CITATION: Koval V.N. Features of the Appli-
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Transport. — Moscow Journal of International Law.
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org/10.24833/0869-0049-2024-2-33-45
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MOPTHBIX TOKYMEHTOB, a TaKXXe B BOIPOCaxX IIOf-
CYZHOCTH. B ycmoBMAX peKOHCTPYKLMM MMUPOBON
MEX/TYHapOJHO-TIPaBOBOJ CUCTEMbI MMpa BOCTpe-
OOBaHHBIMIJ CTAHOBSATCS VMCCIENOBAHMS 9BOTIOLVN
CHCTEMBI OCHOBHBIX MEXX/[YHapOJHbIX COITIALIeHUIA,
MOCBSAIIEHHBIX PETYINPOBaHMIO NEPEBO3OK I'PY30B
MopeM, 1 0COOEHHOCTEN UX IPUMEHEHNUS B COBpe-
MEHHOI JIe/ICTBUTEIbHOCTH.

ITonoxeHus Me>XIyHapOIHBIX MOPCKIX KOHBEH-
LUJi, OCBAIIEHHBIX IIEPEBO3KaM IPY30B, U UX 3BO-
JIIOIUST UCCITEIOBANICh TAKVMU OTEYeCTBEHHBIMU
y4enbivu, Kak A.C. Ckapupos, A.I. Kanmmn, A.C. Ka-
catkuHa u gp. [Cxapupos 2020:4; Kanmua 2010:85;
Kacarkuna, Kobaxuase 2016:68]. Cpenn 3apy6ex-
HBIX MCCefoBarTeell MOXXKHO Has3BaTh X. IMH3KW,
IIx. Bepmxepon, 3. Ilemnosckyo-/labpoBckyo 1
mp. [Ginzky, Singh, Markus 2020:103823; Blount,
Bergeron 2019:91; Dragun-Gertner, Peplowska, Py¢
2011:411].

[enpio maHHOTO WUCCNEMOBAHUS SIBISETCS W3-
ydeH1e OCOOEHHOCTell CTAHOBJIEHMS U Pa3BUTHSA
CHCTEMBI MEXIYHapOLHO-IIPAaBOBOTO  PETYINPO-
BaHNA MOPCKUX II€PEBO3OK TPY30B, a TaKXKe IIOJNC-
Ka IIyTell IPEONONIEHNA CIOKHOCTEN NpYMEHEHNA
OCHOBHBIX MEXJYHapOJHBIX COITIAIIEHMIT B 3TON
cepe. st aTOrO HEOOXOAMMO PACCMOTPETDH pe-
JAKIVM BaYKHENIINX MEXIYHAPOJHDIX KOHBEHINIA,
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HOCBALIEHHbIX MOPCKMM IIepeBO3KaM I'PY30B, IIPU-
MEHEHNE KOTOPBIX OCTAeTCsA OCHOBHOJN INPUYMHOIN
MEeX/TYHapOJHO-IIPABOBbIX KOJUIM3UI, IPeX]ie Bce-
ro, B cepe IeMMKTHBIX 00513aTebCTB.

2. UccnemoBanme

MeTononorno uccnefoBaHA COCTaBUIN METOR,
HAay4yHOrO aHA/IM3a, CPAaBHUTEJbHO-IPAaBOBOIl Me-
TOJ, KOTOPBIIT ITO3BO/IM/I OCYILECTBUTD TTOAPOOHBII
aHa/IM3 HOPM KOHBEHLIMI, PETyIMPYIOIIX MEeX[Y-
HapOfiHble MOPCKME II€PeBO3KM IPY30B, a TaKXke
(bopManbHO-IOPUANYECKNIT METO,

2.1. l'narckue npasuia

OCHOBHBIM MEX[YHAPOJHBIM JJOKYMEHTOM, KO-
TOPbIl TIPUHMUMAICA /IS YHUGPMKALUM ITPABOBBIX
HOJIOKEeHWiT 00 OOpaljeHNy TaKMX TPAHCIOPTHBIX
JIOKYMEHTOB, KaK KOHOCaMEeHTbI, ABsAeTcsa Mexpy-
HapOJHas KOHBEHLMA 00 YHUPUKALNY HEKOTOPBIX
IpaBUI O KOHOCAMEHTAX, paspaboTaHHas Mexmy-
HApOJIHO accouyuanyeil HPUCTOB HPU  Y4aCTUM
MeX/lyHapOIHOJ TOProBOil IIajaThl, ¥ IPUHATAA
25 asrycra 1924 r. B bproccene - Iaarckue npasuia
(Bproccenbckas KOHBeHIA) .

Cocrout Konsenuus n3 16 crareii, paruunm-
poBanu ee 74 cTpansbl (OHAKO BIIocencTBIY Benn-
KoOpuTanvst v Hupepianysl ee JeHOHCUPOBAJIN).

3HayeHMe [aarckux npaBui 3aKI04aeTCA B TOM,
4TO MMM YCTaHOBJIEHDBI TaKMe K/II0YeBble TEPMMHBI,
KaK IIepeBO3YNK, JOTOBOP [IEPEBO3KY, I'PY3bl, CY[HO
1 nepeBo3sKa rpysos. «Ilepesosunkom» B IIpaBnmax
Ha3BaH COOCTBEHHMK CyfgHa MM (paxToBaresnb,
€C/IVl OH ABJIAETCA CTOPOHOII JOroBOpa IEPEBO3KU
c ornpasureneM. [loroBop IepeBO3KM, COITIACHO
[TpaBuiaM, HOCKAT OrpaHMYMBAKOLINII XapakTep,
ycraHaBmuBas cepy AeCTBYUA TOMBKO IO TaKMM
COITIALIEHMAM, KOTOpblE COIPOBOXKIAKTCA KOHO-
CaMEHTOM WIM MHBIM TOBAaPOPACHOPAAUTENbHBIM
moxyMeHTOM. Ipysamu B 370t KoHBeHIuM HasBa-
HbI JTI00bIe IIPEIMEThI ¥ TOBAPbI, MCK/II0Yas XKIBBIX
JKMBOTHBIX, a TaK>Xe IPy3, IIePeBO3MMBIN Ha Iaiy-
6e. ITepeBo3ka Ipy30B OIpefensAeT MOMEHT Havyala
mevicTeuA I[IpaBui — ¢ MOMeHTa IOTPY3KY IPY30B Ha
OOpT CyZHa U IO MX BBITPY3KM C CynHa. [leiicTBue
Konseniunu orpanuuero ct. 10 ITpaBui, xoTopoir
cpasy OblIa yCTaHOBJIEHA JOCTATOYHO Y3Kas reorpa-
¢duyeckas cdepa npumMeHeHNs.

B KoHBeHIMM PacKpBITHI 005A3aHHOCTI IIEPEBO3-
4JMKa, Y BKHEIIINM II0I0)KEHVEM CTajlo YKasaHue
B €€ TeKCTe Ha TO, YTO YC/IOBUA JNOTOBOPA HE MOTYT
OrpaHMYMBATh, II0 CpaBHeHUIO ¢ KoHBeHNMel, ero
OTBETCTBEHHOCTb. BbIN ycTaHOB/IEHBI CPOK U POp-
Ma 3asB/IeHNsI 00 YOBITKAX, OfJHAKO SBHBIM YIVIIle-
HyeM paspaborunkos IIpaBuim cranmo oTcyTcTBME
YPEryInpoBaHus BOIPOCOB OTBETCTBEHHOCTHU Ile-
peBo3uNKa B ClIyyae 3aleP>XKKI MM JJOCTaBKY Ipysa.

KonBeHnusa 3adukcupoBama IIpefen OTBET-
CTBEHHOCTH TIepeBO3YNKa — YOBITKM, He IPeBbIIIa-
fomye 100 GpyHTOB CTep/IMHIOB 3a eUHMUILY Ipysa
(m. 5 c1. 4 KoHBeHuum) u nepyuop OTBETCTBEHHO-
CTM — C MOMEHTA Hayajla I1epeBO3KU IPy30B / MO-
MeHTa IOTPY3KI I'PY30B Ha OOPT CyAHA IO MOMEHTa
OKOHYaHM: IIePeBO3KI/BBITPY3KHM IPY30B C Cy[HA.
CnoxHoctb mpuMeHeHus IIpaBun obHapyxmmach
IpY OIpeJe/leHNy elMHNUIbI IPy3a, B CIyyae KOH-
TelIHEPHBIX IIEPEBO30K MM IIEPEBO30OK B MHBIX IIPU-
CIIOCOO/IEHVAX JIA TPAHCIIOPTMPOBKYU B OTCYTCTBHE
yKa3aHUii B KOHOCaAMeHTe IPUPOJbl ¥ CTOMMOCTHU
rpy3a, a TakKe 3HAYUTEILHOrO OOeCIeHMBaHNA
JJAaHHOJI CYMMBbI BCTI€ACTBYIE MH(IALINY U YTPATBI €10
aKTya/nbHOCTH. [aarckue npasua TakxkKe yupemuin
OTKPBITBIiI TlepedeHb 00CTOATENbCTB, 0CBOOOXKIA-
IOLIMX [IePeBO3YMKa OT OTBETCTBEHHOCTH 3a YTPaTy
rpy3a, IPUYMHEHVA MY UHBIX YOBITKOB.

Taarckuil NpaBoOBOJl PEXUM BBOIVICA A JO-
CTIDKeHNA 0OalaHca VIHTEPeCoB CTOPOH JJOTOBOpa
MOpPCKOJI II€PEBO3KM, OJHAKO BAKHENINNM HEMO0-
CTAaTKOM, KOTOPBIl HEraTMBHO OTPA3MU/ICSA Ha IIPO-
neccax yHupukanyy [aarckux mpaswi, cTaaa BHe-
CEeHHas B IIPOTOKOJI MX IOfJIMCAaHUA BO3MOXKHOCTD
npusecTy KoHBeHLIMIO B [IeiiCTBIE TIyTeM BKIIIOYe-
HJIA ee [I0/I0KEHMIT B HaIlMIOHA/IbHOE 3aKOHO/ATellb-
CTBO B COOTBETCTBYIOIIEl 3TOMY 3aKOHOATEIbCTBY
¢dopme. IToil omIMENl BOCIONB30OBAIICH MHOTYE
rocyflapcTBa, MHKOpIopyupoBasiye [aarckue mnpa-
BIJIa B COOCTBEHHOE 3aKOHOJIATeNbCTBO. Pasmmune
BBILIICO3HAYEHHBIX (OPM MHKOPIOPMPOBAHMA TIPU-
B K PACXOX/IeHUAM B TpakToBKax IIpaBun u ne
IIO3BOIM/IA CO3JJaTh €VHYI0 CUCTEMY PeryI1poBa-
HYA MOPCKMX IIepEBO30OK, IIOPOAMB MHOXKECTBEH-
HOCTb Koymmsuit. IlogBepranuch MHOTOYMCIIEHHO
KPUTHKE TakkKe AeeKTbl IONOKEeHNII, YCTaHAB/IN-
BAaIOIMX IIEPUOJ, IIeEPEeBO3KM IPY30B 1 OTBETCTBEH-
HOCTU IIepeBO3YNMKa, IIPOTUMBOpEYMsd, KOTOpbIe
VIMEMICh MEXJYy HUMM U TOTpe6OBalmu Ja/lbHeil-

! MexpyHapofHaa KOHBeHUMA 06 YHUMKALMN HEKOTOpbIX MpaBun O KoHocameHTe (faarckme npaswna) (bpioccenb,
25 aBrycTa 1924 r.). - Cnpagoy4Ho-npasosgas cucmema «fapaHmy». URL: https://base.garant.ru/2540722/ (nata obpalyeHus:

12.09.2022).
2 Tam xe.
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IIIETO YCOBEPIICHCTBOBAHMA. DTO MO3BOMUIO IPy-
300TIPaBUTE/SIM TPENBABIATD UCKM K areHTaM
VI CITY>KAIVIM IIepeBO34MKa Ha OCHOBAHMUM JEe/UKTA.
BriocnencTBuy mopo6Hble pasbuparenbcTBa SBU-
JIUCh OCHOBAHNMEM BBeeHNs TaK HasbiBaeMblx [vi-
Manarickux orosopok (Himalaya clause) [Sweeney
2005:178].

2.2. IIpasuna laara-Buc6u

Hosple npaBuia, KoTopble IOMYYMIN HasBaHMeE
Taaro-Bucomitcknx mpasun (IIpaBmuma Taara-Buc-
Ou), COCTOAT 13 KOHCONMUAMPOBAHHOIO TEKCTa
Bproccenbckoit koHBeHLMNM, U3MeHeHHOro IIporo-
komamu 1968 r. u 1979 r.> MHorue cTpaHbl OTKa3a-
7uch NpuHATH laaro-BucOmiickue mpaBuia, paHee
NpUCOeNVHMBINNCD K [aarckum mpasmmam 1924 r.,
VHble CTpaHbl nepeuvim Ha IlpaBmma Taara-Buc-
Oy, HO BIIOCTIEACTBMY He HPUHANU NPpOoTOoKon SDR
1979 . B 1998 r. Poccus npucoepnunmnacsy k [Ipasu-
naM laara-Bucon.

[IpaBuna Taara-Bucbu, mo cpaBHeHMio ¢ Impe-
ABIAYLIMMY, PACHIMPEHO CTalN IPUMEHAThCA K KO-
HOCaMEHTaM, OTHOCALIMMCA K IIePEeBO3Ke TIPYy30B
MeXJy HOpTaMM JBYX PasHBIX TOCYJApCTB, €CIN
IepeBO3Ka OCYILIECTB/IAETCA U3 IIOPTa, Haxopsdlle-
rocsi B JIOTOBApMBAIOIEMCA TOCY[APCTBE; K KOHO-
CaMeHTaM, BbIJAHHBIM B JJOTOBapMBAIOLIEMCS TOCY-
lapcTBe; MO0 eC/Iy JOTOBOP COTEPXKNUT yKa3aHe Ha
TO, 4TO NpaBuIa KoHBeHLMN K HEMY IIPUMEHAIOTCA
(ct. 10 IIpaBw). IIpaBuma copmepkar creryanpHoe
yKas3aHMe, YTO OHM IIPUMEHVIMBI M IpY KOMOUHM-
pPOBaHHBIX (CMELIAaHHBIX) MEXIYHAPOSHBIX MOp-
CKUX IlepeBO3Kax Ipy3oB. TeppuropuanbHas cdepa
npumeHenus:A IIpaBun onpeyenena nepeBosKamu 13
IOPTa rOCYAApCTBA-YYaCTHUKA, YTO CAeNao ux 60-
Jiee IMPOKO MCIIONIb3yeMbIMIA B II/IaHe reorpaduu.

Hosemnamu, sBefennbiMu [Tpasunamu Taara-Buc-
Oy, ABWINCDH M3MEHEHVA 00beMa OTBETCTBEHHOCTI
IIepeBO3YNKa I 3aKpellieHe PaCYeTHOI eV HUIIbI B
30710TOM M3MepeHun. [TpaBuia ycranoBuIm npume-
HEeHUe Mpefie/ia OTBETCTBEHHOCTY K (PaKTUIeCKOMY
4UCITy MECT, KOTOpble 3aHMMaeT KoHTeliHep. Kpome
TOTO, OBIIO YCTAHOBJIEHO, YTO NEPEBO3UMK He He-
CeT OTBETCTBEHHOCTM 33 YTPATY WM NOBPEXIEHMe
nany6Horo rpysa. CormacHo ITpaBunam, cymmy Bos-
MeIlleHNA PACCYUTHIBAIOT Ha JIeHb OTTPY3KM B IIOPTY
HIpUOBITUA, Y OHA OIPEeAeAeTCs MCXOAA U3 CTOU-
MOCTY YTPa4eHHOro rpysa (1160 pbIHOYHOI IIeHbI
Ha aHAJIOTMYHble ToBaphbl)’. [laHHOe HOBOBBEJIECHNE,

a TaKKe «KOHTEJHepHas OrOBOpKa» ObLIN IpU3HA-
HbI BaKHeNIMM JocTiokeHneM IIpaBui B passutun
MUPOBOJ1 MOPCKOJ TOPTOBJIN.

[IpaBmna Tlaara-Buc6bu ycTaHOBMIM BO3MOX-
HOCTb II€PeBO3YMKOB (HOPMUPOBATb COOCTBEHHBIE
npodOpMbl KOHOCAMEHTOB, COfiep)KaHUe KOTOPBIX,
OfIHAKO, He MOXKET IIPOTMBOPEYUTb MX MMIIepa-
TUBHBIM TpeOoBaHVAM. [lepeBO34NKM, OpUEHTHPY-
SCh Ha 3TO nojoxeHue [aara-Bucbuiicknx IpaBuIL,
CTa/m OTpadaThIBaTh CHCTEMbI B3aVIMOOTHOLICHWI
C K/IeHTaMH, CO37laBasi IPOPpOPMbI OPUTMHAIBHBIX
KOHOcaMeHTOB. Kpome Toro, B coorsercTun ¢ la-
ara-BucOmiickumy mpaBmiaMy JOrOBOP MOPCKOI
IIepeBO3KY TPY30B IIOMYYMJI BO3MOXKHOCTb IIOf-
TBEPXK/IaTbCA MHBIMU TOBAPOPACIOPALUTEIbHBIMY
JIOKyMEeHTaMM.

I[IpaBwmamMu ObIT paclIVpeH IepedeHb OCHOBA-
HII, OCBOOOXKIAIOIINX OT OTBETCTBEHHOCTH Ilepe-
BO3UlKa, KOTOPbIE, OJHAKO, IIPe/lyCMaTpMUBaIOT yc-
JIOBYI€ TO/DKHOJ OCMOTPUTEIBHOCTY B 06ecIIedeHnn
MOPEXOZHOCTH CYIH, KOTOPYIO IIepeBO3UMK 00513aH
npoABUTh. [Ipy 3TOM cornaiienneM CTOpoH f10roBo-
pa MM YCIOBMAMM KOHOCAMEHTA IIpefie/ibl OTBET-
CTBEHHOCTM, YCTAaHOB/ICHHble B KOHBEeHIIMM, MOTYT
ObITb yBemmueHbl. B BucOuiickuit mpoTokon 6b110
BBEJEHO CIleluanbHoe MonoxkeHue (4-6mc), ocBo-
Oopaliee OT OTBETCTBEHHOCT) areHTOB U CIIy-
KalllMX TIepeBO3YMKa HapaBHe C CaMMM I1epeBO34N-
KOM. BrocyeficTBuM HELOCTaTKOM CTajM Ha3bIBaTh
yKa3aHMe B TeKCTe Ha HaBUTALMOHHYIO OLIMOKY KaK
00CTOATENbCTBO, 0CBOOOXK/jatolIee TepeBO3UMKa OT
OTBeTCTBeHHOCTH. Ellle OfIHOI Ba>KHOII 11 HEpelleH-
HOJ1 IIPAaBOBOJ NPOO/IEMOJT CTamyu BOIPOCHI, CBS-
3aHHbIE C OTBETCTBEHHOCTDIO U €€ IIpefieslaMy IIpy
peanusaLyy mepeBo3KM MHBIMM MIaMu (He Iepe-
BO3YMKOM), KOTOpbI€ SABJIAKTCA CTOPOHOIL COITIACHO
JIOTOBOPY I1€PEBO3KIL.

[IpaBuna laara-Bucbu, sBnsAsAch ycoBeplieH-
CTBOBAaHHBIM BapMaHTOM laarckmx mpasui, ObUIM
IJIaBHBIM IIPYIMEHAEMbIM IIPaBOBbIM aKTOM 10 IIPH-
Hatua PorTepmaMckux npasuia. 3a BpeMms IIOce
npunATya [aara-BucOuiickoro mpaBoBoro pexxuma
IepeBO3YNKY CMOIJIM HANaUTh YCTONYMBYIO CHU-
CTeMy MX IIPUMEeHEHMsA, TIOCTENIEHHO CJIOXKNIACh 00-
IIVpHAs CyeOHas IpaKTHKa.

OnHako IpaKTHKa BbIABM/IA M HENOCTATKM JaH-
HBIX ITPAaBOBBIX PEKVIMOB, B YaCTHOCTH, B 00OIacTI
OTBETCTBEHHOCTM IepeBo3uuka. IIpumepom Mo-
XKeT AB/IATbCA HECOBEPLICHCTBO (OPMYIMPOBOK

3 TMpaewuna laara-Bucou. - CnpasoyHo-npasosas cucmema KoHcynemanmilnoc. URL: http://www.consultant.ru/law/pod-

borki/pravila_gaaga-visbi/ (nata o6paiyeHns: 12.09.2022).
4 Tam xe.

Moscow Journal of International Law - 2 - 2024

37



MEXOYHAPOOAHOE MOPCKOE NMPABO

B.H. KoBanb

Taarckux u [aaro-Bucouitckux npasun o cdepe ux
IpUMEHEHMs M OIIpefie/IeHNM CPOKA JMICKOBOI flaB-
HOCTH, TIpeXK/Jie BCETo, IPY HeIIPaBUIbHOM JOCTABKe
rpysa. B 2018 . cynamn Manaitauu u Benmuko6pura-
HIY ObUIM IIPUHATHI TPOTMBOIOJIOXKHBIE PeIeHNA O
CPOKax VCKOBOJ JaBHOCTY IIPY HENPaBUWIbHOI J10-
CTaBKe, B 00OMX CTy4asx Ha OCHOBe [aarckmx mpa-
BuL B mene Minmetals South-East Asia Corporation
Pte Ltd v. Nakhoda Logistics Sdn Bhd (2018) Ma-
MAM3UIICKMIA alle/UIALMOHHDIN CYJ IOCTAaHOBMJI, 4TO
JeyicTBMe CT. 6 mp. 6 laarckux mpasui He paclpo-
CTpaHsAeTCA Ha Cayyayl HEIpPaBUIbHONM HOCTaBKU
rpy3a (B yKasaHHOM crydae — (akT HelpaBUIbHOM
JIOCTaBKM Tpy3a). B pemrenun cyma ykasaHo, 4TO
Taarckue nmpasuia NIpUMEHAIOTCA K HAPYIIEHNUIO JI0-
roBOpa MM OOA3aHHOCTH, KOTOpbIE MMEIOT MeCTO
B IIEpUOJ, MEX/y IOTPY3KOI M BBITPY3KOIl B COOT-
BETCTBUM CO CT. 2 Taarckux mpasuil, M JOCTaBKa
B IHOE, HE YKa3aHHOe B KOHOCAMEHTE, MECTO BbI-
xogut 3a paMkn cT. 2 laarckux mpasun. CooTseT-
CTBEHHO, CPOK JICKOBOIl [JABHOCTM B OfIMH TOf, He
JIOJDKeH TIPUMEHATbCA B JJAHHOM ciydae’. B atom
xe rony B fienie Deep Sea Maritime Ltd v/s Monjasa
A/S (The Alhani) Boicokuit cyx AHITIMM TTOCTaHO-
BIJI, 9TO 1Ip. 6 CT. 3 Taarckmx npasulI JOJDKHO NIPU-
MEHATbCA K MCKaM O HelpaBU/IbHOI flocTaBke. Cyp
000CHOBAJI pellleHue TeM, YTO IIpoKas Gpopmynn-
POBKa IIp. 6 CT. 3 lae€T OCHOBaHUA PaclpOCTPaHUTD
€ro JIefiCTBMe, KaK U [aarckmx mpaBui B LiEJIOM, Ha
yiep6 OT HOCTaBKM TPy3a B MeCTO, He yKa3aHHOE
B KoHocaMmeHTe. Cyy KBanmuduuuposan mofoOHbIe
IpeTeHsNM KaK IpeTeH3MM O SBHOM HapyIUeHUU
o6s13atenbCTB nepeBosunka (m. 2 cr. 3 [pasun) un
BBIHEC pellIeHle, YOBIeTBOpAolee VICK 10 BaKTy
BBITPY3KM U JOCTABKMU I'Py3a HeHaJyleXKalleMy JIUILY
B MHOM MecTe. TakuM ob6pasom, pasnnune B Ipef-
MeTe JCKa COCTOsA7I0 BO BpeMeHM HellPaBU/IbHOI [10-
CTaBKI — B T€YeHUe I1ep1oJia OTBETCTBEHHOCTY W/IN
II0CTIe OKOHYAHUA N1epyoJia OTBETCTBEHHOCTH IIepe-
Bo3unka. [lofo6Has HeOHO3HAYHAS IIPAKTIKA CIIO-
JKIWIACh M B OTHOLIEHMM €llle OfIHOV HepelleHHO
KOHBEHIMAMMU Ipo6ieMbl —IpyMeHeHun IIpaBun
B C/Iy4asx, /Y KaK[bli 13 HECKOIbKUX IIepeBO3-
4JKOB BbIJJA€T CBOJ KOHOCAMEHT.

2.3. Tam6yprckue npasmna

Hepocrarku [Tpasun Taara-Buc6u momxen 6su1
VICIIPaBUTb HOBBII JOKYMeHT — [amOyprckume mpa-
BiIa. PaspaboTka 9TOro JOKyMeHTa Obl/Ta MHWILIU-
uposana Kommccueit Opranmsanum OObenyHeH-
ubix Haumit (OOH) mo mpaBy MexayHapopHOI
toprosmu (FOHCUTPAJI) myteM npuHATHS HOBOTO
MeXxiyHapogHoro cornamenusa — Kousenuyun OOH
0 MOpCKoII iepeBo3Ke rpysoB 1978 1. (Tambyprckux
npaBu)’.

9TOT 06'bEMHBII, 110 CPABHEHMIO C TIPEAbIAYIIN-
MM, TOKYMEHT pasfie/ieH Ha CeMb 4acTell ¥ COCTOUT
u3 34 crareit. [amOyprckme npaBuia BHECIN YTOY-
HEHMA B OIIpefie/ieH1ie TePMIHA «TPY30IePeBO3UMK»
BBEJICHNMEM TOHATHA «(PaKTUYECKOTO IIepeBO3UN-
Ka» — «INIA, KOTOPOMY ITIepeBO3YMKOM HOPY4eHO
OCYIIeCTB/IEH)e TIePeBO3KY I'Py3a MM YacTH Hepe-
BO3KI». B KayecTBe IOroBopa MOPCKOI MEPEBO3KN
npaBuia KBamuduuyposamm «moboii JOroBop, B
COOTBETCTBMU C KOTOPBIM IIEPEBO3YMK 3a YIUIATY
¢dpaxTa 00s3yeTcs mepeBe3TH IPY3 MOpeM 13 Of-
HOTO TIOpTa B fIPyroii». DTO MONOXKEHVE He TONbKO
Cenano MpUMEeHeHNe JAaHHOTO IPaBOBOTO PEXN-
Ma 6ojee IIMPOKMM IO CpaBHeHMI0 ¢ laarckumm
u Taaro-BucObuitckumu npaBuiaMy B OTHOIIEHVMN
TePPUTOPHMANBHOTO NIPOCTPAHCTBA, HO M IOPOAU-
710 HOBbIE CTOpHBle cuTyanyu. Hampumep, B merne,
paccMoTpeHHOM — BepxoBHBIM  cymoM  ABCTpunM
Ha ocHoBe [amOyprckmx mpaswi, Ne 70bl173/17t
I. Handelsges.m.b.H. v. S. S.A., Panama, C. Ltd,,
22 wmoHsa 2018 . ycTaHaBIMBAeTCs IVIABHBIM 00-
pasoM BOIIPOC O TOM, MOTYT /I JOTOBOPHI Iepe-
BO3KU T'PY30B II0 BHYTPEHHUM BOIHBIM IyTAM 6e3
MOPCKOTO y4YacTKa OXBAaTbIBaTbCA OIpefie/ieHIeM
«[JOTOBOpPa MOPCKOJI INePEBO3KI», COMepKaLMMCs
B CT. 1 (6) Tambyprckux npasu. [To ey o nmepeBos-
Ke OpraHM4YecKOy NIIEHUIIbI B IUIABYYUX KOHTEN-
Hepax ¢ YKpauHbl B BeHy 1o gyHalickoMy BOJZHO-
My HyTH CYJ OTMeTWI, 4yTo [amOyprckue mpasuia
IPYMEHAIOTCA Ha YCIOBMAX, YKa3aHHBIX B CT. 2, K
«OTOBOpaM MOPCKOJ IIepeBO3KM» MEXJY JBYM:A
pasnuuHBIMU rocyfgapcrBamy. COCIaBIINCh B YKC-
e OPYTMX MCTOYHMKOB Ha JOKJIAJl CeKpeTapuara
Kongepennun OOH mo Toprosme u pasBUTHIO

> MawkoBckana JI. CpoK MCKOBOW [aBHOCTM NPU HernpaBUIbHOW JOCTaBKe rpy3a no laarckum u faarcko-Bucbumnckum
npasunam 18 mapta 2019 r. — Maritime Lawn and Practice. URL: https://maritimelaw.space/ (aata obpatyeHus: 20.10.2022).
¢ OOH: KoHBeHuuA «O MOpCKOI nepeBo3Ke rpy30B», 3akntoueHa B lambypre 31 mapta 1978 r. — CnpasoyHo-npagoeas

cucmema KoHcynemanmlinioc.
obpalyeHuna: 12.09.2022).
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(IOHKTAJ), cyn ykasas, 4TO JMCIIONb30BaHME Tep-
MMHA «MOPCKOJ» MOAITBEPK/IaeT CChIIKY TONIbKO Ha
MODCKUe I1epeBO3KM, 1 TIpUIIeST K BBIBOLY O TOM,
4TO JIA NpUMeHeHMsA [aMOyprckumx mpasui, co-
[7IACHO MX CT. 2, JOJKHA CYILECTBOBATD, 110 KpaliHell
Mepe, CBA3b C MOPCKMM TPaHCIIOPTOM, U YCTaHOBUIL,
4TO B pacCMaTpUBAEMOM Jiefie, IIOCKO/IbKY IIepeBo3-
Ka OCYILeCTB/IA/IACh 10 YHAICKOMY BOJIHOMY Iy TH,
TaKas CBA3b OTCYTCTBYeET .

Ilepuop meiicTBusA JOroBOpa MOPCKOI IIEPEBO3-
KUl TPY30B U OTBETCTBEHHOCTDb II€PEBO3YNMKa, YKa-
3aHHble B [IpaBuiax — «0T OflHOTO IOPTa 10 APYToro
HOPTa», IO3BO/IU/IN YCTPAHUTD C/IOKHOCTH OIpefie-
JIEHVIA JINLI, OTBETCTBEHHBIX 33 YOBITKY, IOTy4eH-
Hble TIpM IIOrpysKe/pasrpyske Toapa. [lossumocs u
HOBOE IIOJIO>KeHMe 00 OTBETCTBEHHOCTM IIEPEBO3YN-
Ka 3a 3aJIepXKKy IIpu cfiade rpysa’.

B TamOyprckux mpaBmiax yupeXxzieHa BO3MOX-
HOCTb IIepeBO34MKa 1M30eXaTb OTBETCTBEHHOCTH,
€C/IM OH CIIOCOOEH JJ0Ka3aTh, YTO IIPUHSAN BCe Mepbl
VI TIPOSIBUJI JIO/DKHYIO 3a00T/IMBOCTD B Ha3HAYCHUM
He3aBUCYMOTO IIOipANYNKa (HarpuMep, B Ipolecce
nox6opa KOMIIAHUM I YIPaB/IeHNA CYJHA).

B TamOyprckmx mpaBmmax HOSBUIOCH OIpefie-
JIeHMe TepMMHa «KoHocaMeHT». [IpaBua Taxoke 3a-
Kpenwm 06A3aHHOCTb IIepeBO34MKa/PaKTUIeCKoro
IepeBO3YNKa BbIATh IPYy300TIPABUTENI0 KOHOCA-
MEHT, HOJIJMCAHHDBIN KAIIMTAHOM CY[iHA, CY[OBBIM
areHTOM MM MHBIM, MMEIOLIMM Ha TO IIOTHOMOYM:
JIMLOM CO CTOPOHBI IepeBo3uyka. OfHaKo co Bpe-
MeHeM [JaHHble II0/I0KEHMs IIepecTaiy COOTBET-
CTBOBAThb YPOBHIO IM(POBU3ALNI MOPCKOIL CPepBI.
Tak, B Jienie, pacCMOTpPeHHOM BepxoBHBIM cyfOM
Asctpun, Ne 7 Ob 212/10t P. GmbH v. W. AG ot
29 mrons 2011 r., Ha ocHoBe [amMOyprckux mpasu,
pelascsa BOIPOC O TOM, MOKET JIM I0TOBOP, 3aKJII0-
YEHHBIII 110 37IEKTPOHHON OYTE, IPECTABIATD CO-
001 «TOKYMEHT, OTBEP)KAAIOLIVIT TOTOBOP MOp-
CKOIJI TIepeBO3KM» 110 cMbIcny cT. 2 (1) Tambyprekux
npaBml. OTBETYMK PETy/IAPHO OPraHU30BbIBAI
TPAaHCHOPTUPOBKY CTA/IbHBIX METAJ/IOKOHCTPYKLUI
U BO3JlyXOHarpesaresell [ KOMIIAaHUY, 3aHMMAaB-
IeJiCA CTPOMUTENbCTBOM CTAJIEINTENHOTO 3aBOfa
(mTab-KBapTUPBI 00EUX CTOPOH OBIIN PACIONIOXKe-
HbI B ABcTpyn). CTpouTenbHas KOMIAHVS Y OTBET-
4K 3aK/II0YM/IN 110 9/1eKTPOHHOIA I10YTe /J0r0BOP Ha
nepeBo3Ky BospyxoHarpesareneii u3 llanxasn (Ku-

tait) B [Jyp6an (I0xxnas Adppuka). B Kurae, roe 611
BBIJJAaH KOHOCAMEHT, I'Py3 ObUI HafyIeXalyM obpa-
30M 3aKpeIUIeH Ha Maxybe TpocaMy ¥ BUHTOBBIMM
CTSDKKaMM, HO 13-3a CMJIBHBIX BETPOB M OOJIBIINX
BOJIH OIMH U3 BO3JyXOHarpepaTeseil IIpy TpaHC-
HOPTUPOBKe ObIT Bce e yTpadeH. Vcrew, sABA0-
LIMIACA CTPAXOBIIMKOM IIEPEBO3OK IJIA 3TOM CTPO-
UTE/IbHOI KOMIIAHMM, BBIIUIATII KOMIIEHCALUIO T10
CTpPaxoBKe 1 0OpaTMIICA K OTBETUNKY C PEeIrPeCCHBIM
Tpe6oBaHMeM, YTBEP)KAAs, YTO OTBETYMK HECET OT-
BETCTBEHHOCTb 3a IPMYMHEHHDbIII yIepb COINacHO
Tambyprckum mpaswnaM. Vicrer yTBepXpjam, 4TO
[ambyprckme ImpaBmia, BKIKOYAs IIPETyCMOTPEH-
HBIJ1 UMM PEKUM OTBETCTBEHHOCTH, IPUMEHAIOTCH,
IIOCKO/IBKY OOMeH 3/7IeKTPOHHBIMI COOOIEHSIMY B
IIe/IOM TIPEfCTAB/IsIeT COOO «elje OfVH TOKYMEHT,
HNOATBEPXKJAIOUINIL JOTOBOP MOPCKOI IEPEBO3KI»
o cmsicny cT. 2 (1) (d) Tambyprckux npasun. Or-
BETYNMK 3asABWI BO3PaXKEHNeE, YKa3aB, 4TO Tpebo-
BaHVA I NpMMeHeHus [aMOyprckux mmpaBml He
COOIIONIEHBI, ¥ MO3TOMY JH00asd OTBETCTBEHHOCTD
orpaHMYMBaeTCsA MONoKeHnsAMHU cT. 660 Toprosoro
kopiekca ABctpuu (UGB). BepxoBHbIii cyp oT™Me TN,
4TO KOHOCAMEHT OBUI BbIIaH B TOCYJIAPCTBE, He AB-
JIAIOLIEMCs CTOPOHOJ [aMOYprcKux mpaBua U 4YTO
HJ B IIePeNNCKe 110 37IEKTPOHHOI 1104Te, HU B KO-
HOCaMeHTe He COfIepXKUTCA CChlIKa Ha [ambyprcknme
npaBwia. [amMOyprckue mnpaBuaa IpefHa3HAueHbI
[ IPYMEHEHN TOJIbKO B TOM C/Iy4ae, eC/iu Iepe-
BO3UNK BbIIa€T He <KOHOCAMEHT», a JIPYroil «TpaHc-
HOPTHBI JJOKYMEHT», M CYJ, YKasaj, 4TO BblJaya
KOHOCAMEHTa, ITyCTb flaJKe B FOCYAPCTBe, He ABJIA-
IOIeMCcsT CTOpOHON [aMOYprcKuX HmpaBuil, MpersT-
crByet npumeHennio cT. 2 (1) (d) Fam6yprekux mpa-
BIJI HA OCHOBaHM! BbIfIayM IPYTOro TPAHCIIOPTHOTO
JIOKyMeHTa. VIcxops us aToro, cyj npuiesn K BbIBO-
Iy, YTO B JAaHHOM JIeJIe He CYILIeCTBOBAIO TAKOro Oy-
Ma)KHOTO «JJPYTOro JOKYMEHTA, IO/ TBEPK/IAI0Iero
JI0OTOBOP MOPCKOI1 IIEPEBO3KMY, BbIJJAHHOTO B JJOTOBa-
pUBaoLIeMCsl TOCYAapCTBe» U YTO COOOIIeH s, OT-
IpaB/IeHHbIE 110 37IEKTPOHHOM I104Te, CofieprKalliye
odepTy M aKLenT JOoroBopa MOPCKON IepeBO3KH,
He JAI0T OCHOBAHMII Jiis IpuMeHeHus [aMOyprekux
npasu1. COOTBETCTBEHHO, CY[I IIOATBEPANI, YTO OT-
BETYVK HeceT OTBETCTBEHHOCTD 33 yTpaTy IIepeBo3-
MIMOTO TOBapa COINacHo cT. 660 Toprosoro xopexca
Asctpun’.

7 OOH: MpeueneHTHOe npaBo no Tekctam KOHCUTPAJL. Komuccna OOH no npaBy mexayHapogHoi Toprosnaun. A/CN.9/
SER.C/ABSTRACTS/204. leHepanbHas Accambnes Distr.: General 19 June 2020. V.20-03179 (R). P. 16-17. URL: https://docu-
ments-dds-ny.un.org/doc/UNDOC/GEN/V20/031/79/PDF/V2003179.pdf?OpenElement (nata obpatyeHus: 10.11.2022).

& OOH: KoHBeHUua «O MOpCKOI MepeBOo3Ke rpy30B».

® OOH: MpeueneHTHOe npaBo no Tekctam KOHCUTPAJL. Komnccna OOH no npaBy mexpgyHapogHoi Toprosnaun. A/CN.9/
SER.C/ABSTRACTS/204. TeHepanbHasa Accambnes Distr.: General 19 June 2020.V.20-03179 (R). P. 16-17.
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[amOyprckmit IpaBoBOIl PeXVUM YCTaHOBUI OT-
CYTCTBME 3Ha4yeHMs MeCTa BbIJAull KOHOCAMEHTA,
KaK ! HallMIOHaJIbHOCTY CTOPOH 0T0BOPA.

[aMOyprckmM NpaBOBBIM PEXMMOM, TaKUM 00-
pasoM, ObUIM YBeMMYEHBI TMMUTBI OTBETCTBEHHO-
CTU II€PeBO3YMKa, a TaKKe IPOJJIEH CPOK OTBET-
CTBEHHOCTH IIePeBO3YMKa 3a NepPeBO3VMBIIL Tpys3'’.
HocronncTBOM [aMOyprckux mpaBu HMO3XKe CTana
CYMTATbCA MMEHHO paclIMpeHHas cdepa IpaBoBO-
TO PEeryIMpoBaHMsA JJOTOBOPa MODPCKOI IepeBO3KU
IPY30B, B YaCTHOCTHM, IIOTEHIMA/IbHbIN [EPUOJ, OT-
BETCTBEHHOCT! IlepeBO3YMKa. VX HO3UTMBHBIMU
CTOpPOHAMM TaKXKe SBUIUCH Ooree TOUHbIE HOPMY-
JIMPOBKM IIOJIOKEHMII MOPCKOJ IEPEBO3KM TIPYy3a,
fleTann3aLysa COfep>KaHyA M YCTIOBMIl KOHOCAMEH-
TOB, IIPABIWI UCIOb30BAHNA HEOOOPOTHBIX TPAHC-
HOPTHBIX JOKYMEHTOB. B TO >ke BpeMs Heo0X0oauMo
KOHCTaTMPOBATh JJOBOJILHO OTPaHIYEHHOE IIpM3HAa-
Hyte [aMOyprcKux mpaBuy Ha MEXXAYHAPOHOI ape-
He. [IpaBua BCTYymmIu B CUITy IOCTIe paTyiyKanum
B 1991 r, ux parudunmposam 34 crpans. C Mo-
MeHTa co3fiaHua [amMbyprckme mpasumia IoiBepra-
JIUCH Cepbe3HOII KPUTHKE U [I0 HACTOAILEro BpeMe-
HY OCTAIOTCA HEJOCTaTOYHO PACIpPOCTPAHEHHBIM
PEXMMOM IIepeBO3KY, YCTIOXKHYUB IPOO/IeMy KOHKY-
PEHIIMM MeX/[yHapOJIHbIX HOPM B MOPCKOM IIpaBe.
MHorye 3KCIepTbl OTMEYAI0T OTPULATEIBHBIN -
¢exr BHempenns IIpaBwi, CBSI3aHHBI C TeM, 4YTO
OHM 3ajiepyKa/y /I OONMBIINHCTBA TOCYAAPCTB pa-
tduKanio Bucouitckoro npoToKoa 1 ImoMeram
BucOuiickoit monpaBke peann3oBaTh CBOIl MOTEH-
1yazn. BsanMHoe cocylecTBOBaHME 3TUX TPEX MeX-
[lYHApOJHBIX PEXMMOB DPEryIMpOBaHUA MOPCKUX
IIePeBO30K HAPYLINTIO €ro eAyrHoobpasue, u, bosee
TOTO, 005I3aTe/IBHBIN peXXUM [aarckmx mpaBui Boc-
IPUHMMAETCA B IIOC/IefjHee BpeMs KaK yCTapeBILINit,
a MeXaHM3M, 3a/I0KeHHbII B [aMOyprckux mpasu-
JIaX — CJIO>KHBIN, Hey,uo6HbU71 B IpyMeHeHUN. Tak,
pasnuyaeTcs cpok peiictsus [IpaBur, a Takxke 005-
3aHHOCTb IIePeBO3YMKa COOMIOATh OCTOPOXXHOCTD
(koropas, cormacHo Taarckomy u Taaro-Buc6miicko-
MY IIPAaBOBBIM peXMMaM, 3aK/II04YaeTcsl B IPOsABIIe-
HJM TO/DKHOV 3a00T/IMBOCTI, YTOOBI CHEIATh CYAHO
MOPEXOJHBIM (BK/II0Yas HaeM 9KHUIaXa, 00ecriedeH-
HOCTb BCeM 000py/i0BaHMeM 11 IIPUTOFHOCTD K Ilepe-
BO3KaM I'Py30B) JI0 11 B Havasle peica; HafyIe)kalmM
06pa3oM 1 OCTOPO’KHOM OCYIEeCTBICHUN IIOTPY3-
KU, TIepeBaJIKY, YKIA[KM, TPAaHCIOPTUPOBKHU, Xpa-
HEeHMs, COXPAHHOCTY U pasTpysKu rpysa); [amoypr-

1% OOH: KoHBeHLuA «O MOPCKOI NepeBO3Ke rpy30B».
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CKUe e IPaBuIa 00A3yI0T IePeBO3YMKa, a TAKXKE I
€ro CITy>KalVX IPMHUMATh BCe HeOOXOMMMbIe Mepbl
[ TpefoTBpallieHNsA MOTepy IPy3a U HeTraTUBHBIX
MMOC/IeACTBUI STOTO.

[To-pasHOMy 3TM MOpCKMe KOHBEHIMU IIpefi-
YCMaTpUBAIOT IepedeHb CIy4aeB OCBOOOXIEHNA
HepeBo3unKa OT OTBETCTBEHHOCTH: COI7TAcHO [a-
arckuM u [aaro-BucOmitckum mmpaBumiaM B CIIMCOK
VICK/TIOYeHMIT BXOJAT OUIMOOYHBIE HECTBUA B CY-
[IOBOXXJIEHNY Y1 YIIPAB/IEHUHN CYJHOM, IOXKapbl, MOP-
CKJie OTIaCHOCTH, popc-MaKOpHbIe 00CTOATEIbCTBA,
BOEHHbIE JIeTICTBA U IPyTUe OTPaHNIeHNsA TOCyiap-
CTBEHHBIX BJIacTell, 3a06aCTOBKM 1 JIOKAy ThI, BOCCTA-
HIs, 001IeCTBEHHDIE OeCTIOPSIIKIA, CIIACAHVS KU3HM
VIV MMYIeCTBA Ha MOpe, HeOTbeM/IeMble Ae(eKThl,
HOBPeX/IeHHAs YIIAKOBKA, YHUBEPCATbHbIE MCKIIIO-
venus. [lo TamOyprckum mpaBmaaM IepeBO3YMK
JIO/DKEH TIOATBEPAUTD, YTO OH, €ro Cay>Kallue Vn
areHThbl NPeNIPNUHAIN Bce HeOOXOAMMbIe MepBI I
HpefoTBpallleHNA MHIMIEHTA U ero IOCIefCTBIIL.
VHade TOBOpA, B MOC/TEIHEM Clydae 3HAYUTETBHO
yBeNMYeH IIpefiel OTBETCTBEHHOCTM IepeBO3YMKa
3a HECOXPAHHOCTb IPy3a.

HeopnHakoB TOAXOf, [AHHBIX IPaBOBBIX pe-
KUMOB U B OTHOIIEHMM OpeMeHM [OKa3bIBa-
HMA — OOBIYHO TPY3OBJIafieNiel] JO/DKEH JOKa3aTb
HETIPUTOAHOCTD K IVIABAHNIO U YOBITKY, BO3HUKIIINE
B CBA3Y C NOfJ00HOIT HEIIPUTOHOCTLIO K I/IABAHMIO,
a 3aTeM MepeBO3YMK JIO/DKEH [J0Ka3aTb MODKHYIO
3a00T/IMBOCTD ¥ KaKye-mubo COOTBETCTBYIOLIE
uckmtoyenns (laarckme n Taaro-Bucbmiickue mpa-
BIJIA); [IEPEBO3YMK 00513aH JOKa3aTh, 4TO IPEAIIPU-
HSJI BCe HEOOXOMMBIE Mepbl, eC/IV TONbKO YOBIT-
KV H BO3HMK/IM BCIeAcTBUe moxapa (Fambyprekme
HpaBuIa).

Pasnnuaercss orpaHmyeHyne OTBETCTBEHHOCTH
3a rubesnb WM OpYy Ipysa: B IIEPBOM CIIydae — 3TO
100 ¢yHTOB CTepnMHTOB (KOTOpbIE O/DKHBI B3M-
MaTbCs B Ka4ecTBe CTOMMOCTY 307I0Ta) 33 YIAKOBKY
WM eguMHMILY, Bo BropoM — 10 Tbic. ¢ppankos Ily-
aHKape 3a ymakoBKy wm egmuuiy wi 30 ¢pan-
koB Ilyankape 3a xr 6pyrro-Beca; 2 CIIP 3a kr wimn
666,67 CIIP 3a ynaxkoBky cornacHo CIIP npotoxorny,
B TpeTbeM — 2,5 CJIP 3a kxr nimm 835 CJ[IP 3a ynaxos-
Ky WIN eIMHUITY OTTPY3KIL.

Hopwmbl Taarckux n Taaro-BucOuitckux mpasun
He IpefyCMaTpUBalOT CIeLNaTbHOTO OrpaHNYeHNsA
OTBETCTBEHHOCTH 3a 3afIepXKKy (KaK ¥ yTpary Ipa-
Ba Ha OTpaHMYeHNe OTBETCTBEHHOCTHM B laarckmx
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npasuiax). [aMOyprckue mpaBuia yCTaHAaBIMBAIOT
TaKoe OrpaHNYeHMe B pa3Mepe 2,5-KpaTHOro ¢pax-
Ta, TIOJIeKAIIETo OIIaTe 3a 3aIeP>KaHHBII IPy3, HO
He IIpeBBIIIaoLIero cymmy obuiero ¢ppaxra'’. Taxoke
IepeBO3YMK yTpauMBaeT IPAaBO HA OTPAaHNYEHIE OT-
BETCTBEHHOCTH, €C/TM1 HAMEPEHHO HaHeC yliep6 mm
Be/l ce0s OIPOMETYNBO, 3HaA, YTO, BO3MOXKHO, 3TO
HpUBeJET K yiepoy.

3aKOHOMEpHO, YTO Ha NPaKTUKe HEPEeIKO BO3-
HMKa/IM KOJUIM3UM B CIIy4asX YCTAHOBJIEHNUSA OTBET-
CTBEHHOCTY IIePEBO34MKa 32 YTPATY Y IIOBPEXK/ieHMe
rpy3a BO BpeMs IepPeBO3KI MeX/y rOCyIapCcTBaMu,
paTuGuIpOBaBUIMMK ¥ He PaTUUIMPOBABIIN-
MU COOTBETCTBYHOLIMe KOHBeHuuu. Hampumep,
B Jlefie, CBSI3aHHOM C [aMOyprckmmm IpaBuiammu
(memo 2115: TTI 2(1)(a); 31(1) Opanrys: Anemanm-
oHHbIT cyn Okc-aH-IIpoBanc (Cour d’appel d’Aix-
en-Provence) RG n° 20/01497 Helvetia Compagnie
Suisse d’Assurances v. SA CMA CGM, 28 cenrs6ps
2023 r.) 1o BOmpocy 06 OTBETCTBEHHOCTH 32 IOPYY
CTaZIKOJ KYKYPY3bl, HAXOAMBIIIENCS B pedprokepa-
TOPHOM KOHTejiHepe, oTIIpaBleHHOM u3 CeHerana
B Coenunennoe KoponesctBo Bemmkobpuranum
n CesepHoll Vpmangum, cylulecTBeHHOe 3HadyeHMe
VIME/IO IMEHHO OIpefie/ieH)e IPYMEHJMOTO IIpaBa,
B YaCTHOCTY, Ji/I1 YCTAHOBJIEHUS OTPaHNYEHMA OT-
BETCTBEHHOCTY IiepeBo3urka. CTopoHamm cropa
ABJIANNCh CTPAXOBLIMK T'PY300TIIPABUTENSA, Hpef-
CTaB/IAIOIINIL €T0 B TOpsAAKe cybporarmu, u mepe-
BO34MK KOHTelHepa. COIIACHO MHEHMIO CTPaXOB-
LIMKa, JO/DKHBI HPUMEHATHCA Taaro-Bucbuiickne
IpaBUIa, IOCKONbKY MECTO BBIIPY3KM Ipy3a Ha-
xogunoch B CoenmHeHHOM KoponeBcTBe, KOTO-
poe SAB/IAETCA [JOrOBAapMBAIOLIMMCA TOCYAAPCTBOM
Taaro-BucOmitckux mpaBui; B KadecTBe ajbTepHa-
TUBBI JO/DKHBI NIPUMEHATbCA [aMOyprckme mpasu-
J1a, TIOCKO/IBKY MeCTO HOTPY3KM Ipy3a HaXOLWIOCH
B CeHeraJie, KOTOPBIIT ABIAETCS HOTOBAPUBAIOIIIM-
cs rocypapcrBoM Tambyprekux mpaswit. C apyroit
CTOPOHBI, NEPeBO3YNMK YTBEPXKAal, 4yTo laarckme
HpaBWIa J[O/DKHBI IPMMEHATbCA HA OCHOBaHUM
JIOTOBOPHBIX YC/IOBMII, COTEPXKAIUXCA B KOHOCA-
MEHTE, I TOro, 4To 3T IIpaBuia Takxe eiiCTBYIOT

" OOH: KoHBeHUMsA «O MOPCKOI NepeBo3Ke rpy3oB».

B CeHerase. ANe/UIALMOHHBINA CY[, YTOYHWI, 4TO,
KOIJ]a JIorOoBapyBaloleecss TocyaapcTBo laarckux
IPaBWI XeaeT NPUCOENNHUTbCA K [aMOyprckum
IpaBuiIaM, OHO JO/DKHO JIeHOHCHpoBaTh laarckume
npasunia (m. 1 c1. 31 TamOyprckux mpaswi) u 4To
JIOKa3aTe/lbCTB TAaKOil JEHOHCAIMM IIPEfCTaBIEHO
He ObUI0. B pemenyy cyga takxe yCTaHOB/ICHO, YTO
coI7alnleHne CTOpoH o mpyumMeHeHun [aarckmx mpa-
BIJI, OTPA)KEHHOE B KOHOCAMEeHTe, CBUJIeTe/IbCTBYeT
0 TOM, 4TO CTOPOHbI He HaMepeBaNuCh MPUMEHATD
Tambyprckue npasua?,

OBOIONVA TIONIOXKEHNT KOHBEHIUIT O IepeBo3-
KaxX IPy30B MOpeM JeMOHCTPUPYeT X MOJepHM3a-
IMI0 B KXJOM C/IefyIolleM BapuaHTe, C TeHJeH-
Iyeil K pacuMpeHuio cdepbl TeppUTOPUATbLHOTO
¥ TIPEJMETHOrO IPMMEHEeHNs, BKIIoYaolieil 6oree
COBEpILIEHHOE DPETyIMpPOBaHMe TAKUX BAKHEMIINX
B cepe MeX/[yHapPOIHBIX IIEPeBO30K 00/1acTeil, Kak
OTBETCTBEHHOCTD IIePeBO34MKa 1 IIepexoy] OpeMeHM
IOKa3bIBAHNA, NETANN3ALNI0 perTaMeHTHPOBAHMSA
VICTIIONb30BaHMsA KOHOCaMeHTOB. OfHaKO HM OfVH
13 BAPUAHTOB He/b3s Ha3BaTb B IIOHOI Mepe 3¢-
(GeKTUBHBIM MEXJYHAPOIHBIM IIPaBOBBIM PeXI-
MOM C PeajIbHbIMI MePCIeKTUBAMY Pa3BUTHAL.

Vcxonsa u3 Heymo6CTBa COCYILIECTBOBAHNUA STHX
TpeX PpeXNMOB, MHOXECTBEHHOCTM HMeEIOLINXCs
IPOTUBOPEYNIT U HENOCTVKEHNE OCHOBHOM Lieu,
paju KOTOpoii MpuHUMAINCh [aMOyprckue npasu-
ma, T. . GOPMMPOBAHNUS efMHO0OpasHOro yHudu-
IMPYIOLIEro MOPCKIe epeBO3KN IPY30B IIPAaBOBOTO
pexuma, JOHCUTPAJL B 1996 1. npeanoxxu mepe-
CMOTPETDb CTIOXMBUIYIOCS HMPAKTUKY MEXKIYHapOf-
HbBIX MOPCKIX TIepeBO30K.

2.4. PorreppaMcKue IpaBuia

KonBenuna «O foroopax IOTHOCTbIO WU
YaCTMYHO MOPCKON MEXYHAPOJLHON HEePEBO3KN
rpysoB» - PoTreppaMckme npaBuaa, COCTOALIME
u3 1 rmaB u 96 crareii, — 6bl1a yTBep>KfieHa B UI0Ie
2008 r. Ha 41-11 ceccun JOHCUTPAJL, u 3arem npu-
HATa 63-11 ceccueit Tenepanproit Accambnen OOH
11 pexabps 2008 r. (mpu3BaBILIeil NPaBUTENTbCTBA
BCeX CTpaH mpucoemuuuTbcs K KouBenrym)®.

2. OOH: MNpeuepeHTHoe npaBo no Tekctam OHCUTPAJL. Komunccna Opranmsaunm O6beauHeHHbix Hauwii no npay
mexgyHapogHou Toprosnu. A/CN.9/SER.C/ABSTRACTS/204. leHepanbHas Accambnes Distr.: General 30 November 2023.

URL:
(naTa obpateHus: 10.10.2022).

https://documents.un.org/doc/undoc/gen/v23/093/99/pdf/v2309399.pdf?token=50qyuCSelINXX3b1q7&fe=true

3 OOH: KoHBeHLMs 0 JOroBopax NOAHOCTBIO MAM YaCTUYHO MOPCKOM MeXayHapOoaHOM nepeBosku rpy3os (Hblo-Mopk,
2008 r.) (PotTeppamckue npasuna). — Komuccua Opearusayuu ObwseduHeHHbIx Hayuli no npagy mexoyHapooHoU mopaosu.
URL: https://uncitral.un.org/ru/texts/transportgoods/conventions/rotterdam_rules (gata o6patieHus: 12.09.2022).
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[IpaBuma OBUIM IOArOTOB/IEHBI MeX/YHAPORHBIM
MOPCK/M KOMMTETOM, M YCIOBMEM MX paruduka-
LU ABJIANAch feHoHcauusa Taarckux npasmi, Ipa-
Bu laara-Buc6bu n TamOyprckux mpasun rocypap-
CTBaMM, KOTOPbIE ABMAMICh YYACTHUKAMU JaHHbBIX
KOHBEHILIVIA.

OcHoBHas 1enb cocTaButeneil mpoexra KoH-
BEHIIMY 3aK/II0YaJIach B TOM, YTOOBI MOJIePHU3NPO-
BaTh ¥ 00ecrednTs Hobliee efMHO0Opasye IpaBuI
0 JIoroBopax MOPCKoIl mepeBo3kn rpysos [Hooper
2009:5]. PoTTepmaMcKie mpaBuia, sIBSSCH CUCTEM-
HBIM U Y€TKO CTPYKTYPMPOBaHHBIM JJOKYMEHTOM,
cofiepKaT paclIMpeHHYI0, II0 CPABHEHUIO C OCTallb-
HBIMJM MOPCKMMU KOHBEHLVAMY, pa3paboTKy oc-
HOBHBIX TEPMMHOB B 00/IACTY MOPCKOJI IePeBO3KI
IPY30B, IIpeXJe BCEro, MYIbTMMOANbHOMN; IIpef-
YCMaTpMBAKOT IIPAaBOBOE pEryIMpOBaHNE HOBBIX
IPaBOBBIX MHCTUTYTOB U TEXHONOTNUII (KaK, HaIpu-
Mep, CBA3aHHBIX C «KOHTEHEPHOI PeBONIOLME,
TPAaHCIOPTHBIMY /IEKTPOHHBIMY 3aIIUCAMM), U, KaK
CTIeICTBIE, OHU IIOTY4N/IV TOpa3fio 6oree IIMpPOKYIo
chepy npumenenns. Hosemoit, ycTaHOBIEHHOI
[TpaBuramu, ABMIACH BayKHENIIas TPAKTOBKA OIIpe-
fle7IeHNs JIoroBOpa IIePeBO3KM, IpeycMaTpuBalo-
mas, KpoMe 006s3aTe/IbHOII MOPCKOI IepeBO3KH,
BO3MOXXHOCTD IIEPEBO3KM IPYTUMY BUJAMU TPaHC-
HopTa (JOIOTHUTEIbHO K MOPCKOMY 9TaIly), ONy-
YyBIIAs Ha3BaHMeE «MOPE IITIOC».

Bonee peranpHo KoHBeHIM:A pernameHTHpyeT
dopMy M copep)kaHMe TPAHCIOPTHBIX JOKYMEH-
TOB. B yacTHOCTH, ee pa3pabOTUMKY OTKA3A/IUCh OT
YCTaHOBJICHHOTO paHee O0Iero MOHATHA «KOHOCA-
MEHT», U UCIIO/Ib30BA/IM MOHATHE «TPAHCIOPTHBII
IOKyMeHT». TpaHCIIOpTHasA 2/1eKTPOHHAsA 3aINCh
(nudopmanus, cofepKalnasics B OTHOM 1 Ooree
COOOIIEHNAX, TIePeJAHHBIX IIePEBO3YNMKOM C IIO-
MOIIbIO 3/IEKTPOHHOII CBA3U B COOTBETCTBUM C JIO-
TOBOPOM IIEPEBO3KM O MOTY4YeHUN T1ePeBO3YNKOM /
VCIIOJIHAIONIel CTOPOHOII rpysa) Konsenuueii npu-
paBHEHa K TPAHCIIOPTHBIM JIOKYMEHTaM.

Criennduka nonoxxennit Kousenmum o6 orser-
CTBEHHOCTY I1epeBO3YMKa 3aK/II04YAeTCA B TOM, 4TO,
COITIACHO €€ HOPMaM, IIepeBO3UMK CTAHOBUTCA OT-
BETCTBEHHDIM 33 KaXKJl0€ IIOBPeX/IeHNe IPy3a, OffHa-
KO MCTel 00s3aH 0Ka3aTh, 4TO yTpParTa, MOBPeXe-
HIe VN 3afiep>KKa (M coObITIe/00CTOATENBCTBO,
KOTOpbI€ MX BBI3Ba/IN) IPOU3OILIN B IEPHOJ, C MO-
MEHTa IIOJTy4eHNs IePeBO3YMKOM / UCIIONHALIEN

CTOPOHOII TPy3a AJIA IepeBO3KM 0 MOMEHTA CHaYM
rpy3a. Takum 06pasom, OHM pacIpoOCTpaHmIy 005-
3aHHOCTb IIepeBO3YMKA 10 O0ECIedYeHNIo Mope-
XOJIHOTO ¥ TPY3OIIPUTOJHOTO COCTOSHMSA Cy[HA Ha
BeCb peiic, a Iepyofi OTBETCTBEHHOCTH IIepeBO3-
YyKa CHeNaTM COOTBETCTBYIOIVIM OONBLINHCTBY
OCYILIeCTB/IAEMbIX B HACTOAIIee BpeMs CMeIlaHHBIX
nepeBo3oK. COOTBeTCTBEHHO, PoTTepmamckmit mpa-
BOBOJI PEXVMM CUMTAETCA IKCIepTaMu (Hampumep,
aHrmuiickumu ydensimu V. baaruewm, U. [lebartucra
u ®. JlopeH3oHOM) 607Iee CTPOTUM 110 OTHOLIEHUIO
K O0S3aHHOCTAM U OTBETCTBEHHOCTY II€PEBO3YM-
Ka, HeXenu IpaBoBoil pexxum [amMOyprckux mpa-
BIJI, KOTOpble IIOfIBEpPrajuch IIMPOKON KPUTUKe
MIMEHHO 3a TIPe3lOMIPOBaHUe BUHbI I1ePEBO3UMKA,
M JIO HACTOSIIEr0 BPeMEHM CUMTAIOTCA 00paslioM
CTPOTOCTH TI0 OTHOLIEHUIO K IlepeBo3urKy [Baatz,
Debattista, Lorenzon, Serdy, Staniland, Tsimplis
2009:40]. Hapsiy ¢ 9TMM aKTyanmsuMpoBaH Iepe-
4eHb OCHOBAHMII, OCBOOOKHAIIIMX IepeBO34MKa
OT OTBETCTBEHHOCTIL.

KoHBeHIMA BBOAWUT IOHATHE «VCIIONHAIOIAM
CTOPOHa», IIPU3BAHHOE PEIINTD IPOOIeMy NOsABIIe-
HIA CIIOPHBIX CUTYalLuil, BOSHMKAIOIIVX BCIEACTBIE
YCTaHOBJ/IEHHOTO paHee Iepyofia OTBETCTBEHHOCTH
THIepeBO34NKa UCKTIOYNTETbHO Ha CPOK OCYIIeCTBIe-
HIA MOPCKOIl IepeBO3KM rpysa. PorrepmaMckumm
HpaBWIaMy OBUIM YTOYHEHBI CPOKMU JICKOBOJI [IaB-
HOCTM 1 TIPaBO BbIOOPA Cy/ia MCTIIOM, @ TAKKe TIpa-
BO CTOPOH CIIOpa JIOTOBOPUTHCS 00 apOUTPaKHOM
pasbuparenbctBe B mobom Mecte. HecoMHeHHBIM
IOCTOMHCTBOM PoTTeppaMcKux mpaBui, B YacTHO-
CTH, OBIIO MIPU3HAHO TO, YTO MMEHHO AaHHaA KoH-
BeHIMA «Oojee MIM MeHee CO3Jala paBHbIE YC/IO-
BYA I pelleHNsA MOPCKUX CIIOPOB B apOMUTpake»
[Lindholm 2012:28].

B To e BpeMa u sra Bepcus IIpasui, o MHe-
HMIO 3KCIIEPTOB, He JMIIeHA HEJOCTATKOB M CO-
Iep>KUT OIACHOCTM [/ TpaBonpyuMeHeHus. Ha-
npumep, Y. Ternn npupepxuBaeTcss MHEHMA, 4YTO
PorrepmaMckue mpaBmaa pa3pabOTaHBI TONMBKO
U1 Y3KUX CIIeLMaTNCTOB-I0PYCTOB, OHM YPEe3BbI-
JalfHO CJIOKHBI ¥ fieTanmuauposanbl'®. Kpome Toro,
OXXMIaeTCsA, YTO IMONMOKeHNe KoHBeHLUM O My/ib-
TYMOJA/bHBIX IEPeBO3KaX MOXeT MOPOAUTb HO-
Bble KO/MMM3UM PoTTeppaMcKuX IpaBuiI C MHBIMM
KOHBEHIMAMM, PETYIMPYIOIUMI TIepeBO3KM TPy-
30B JpyrMMH BujaMu TpaHcropta. Heob6xomumo

" Tetle W. A Summary of General Criticisms of the UNCITRAL Convention (The Rotterdam Rules). - McGill Law Faculty.
December 20, 2008. P. 3. URL: https://ru.scribd.com/document/89734666/Summary-of-Criticism-of-UNCITRAL-Tetley-2008

(accessed date: 19.09.2022).
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OTMETHTb, YTO HEKOTOpbIE 3apyOeXKHbIe SKCIEpPThI
cuntalor KoHBeHIMIO HempmemaeMoit A co6-
CTBEHHBIX CTPaH, HECMOTPs Ha ee BeCOMbIe JI0CTO-
nHcTBa [Fresnedo de Aguirre Cecilia 2009:883].

ITonoxxenus PorrepnaMckoil KOHBEHIIY COflEP-
KaT MOAPOOHYI0 perJlaMeHTalNI0 BCeX CTOPOH J0-
rOBOpa MOPCKOJI IepeBO3KM Ipy3a: 00s3aHHOCTe
U OTBETCTBEHHOCTU II€PEBO3YMKA, IPY300TIPABU-
TeJAA, KOHTPONMPYIOLell CTOpOHbL. PoTTrepmaMckue
IpaBUIa ABAITCA aKTOM, YHUDUIVIPYIOLVIM TIpa-
BIJIa MEXYHAPOJHOI IIEPEBO3KIU TPY30B, KOTOPBIIA
cobrmofaeT 6anaHC MHTEPECOB BCEX €€ YYaCTHMKOB.
VimenHo nanHas KoHBeHIMA, 110 HallleMy MHEHMIO,
MOXXET PEIINTbh BOIPOC YHU(DUKALUY PeryInpoBa-
HYA IePEeBO3KM MOPCKMM TPAaHCIOPTOM, KOTOPbII
10 HACTOAIIETO0 BPEMEHM CTOUT IIepefi MVPOBBIM
COOOIECTBOM.

Heo6xoaumMo OTMETHUTb, YTO IPOTPECcCHBHBIE
U coBpeMeHHble PoTTeppaMckye IpaBmia HOCTe-
IIEHHO 3aBOEBbIBAIOT IO3MUIMM Ha HOPUSMYECKOM
10JIe PETyIMPOBaHMA MOPCKUX NI€PEBO30K, HECMO-
TPA Ha TO YTO KPYIHBIM IIepeBO3UMKAM JOCTATOY-
HO CJI0KHO JAIOTCA M3MEHEHNS YCTOABILIErocs Me-
XaHM3Ma IIPaBOBOTO perynuposanusA. Peanmsanusa
aTUX 6ojlee COBEPIICHHBIX NPaBM/I HAa MeEXIyHa-
POIHOM ypOBHE B IIEPCIIeKTUBe OyeT croco6cTBo-
BaTh 3allO/IHEHUIO IIPABOBBIX IIPOOENOB, KOTOpbIE
710 3TOr0 BpeMeHM BOCIIOIHAIICh HOpMaMM HalVO-
HaJIbHOTO 3aKOHOJATE/NbCTBA, YTO, B CBOIO OYepelib,
IPUBOAMIO K PaslINyuuAM MeX[Y HallMOHATbHBIMU
IPaBOBBIMI HOPMaMI 11 K MHOXXECTBEHHBIM Cyfe0-
HBIM pas3buparenbcTBaM. bes yHnbuxkarym npasun
MEX/YHapPOJHOI I1epeBO3KM IPY30B CYILECTBYIO-
e KO/UIM3MM OCTaHYTCA IpoOIeMoll MeXIyHa-
POIHOrO COOO0ILIeCTBa €llle HAJONro, B TOM YMC/Ie
IIpY MEX/1yHapOJHOII IlepeBo3Ke U3 nopros Poccun.

3. 3akmroueHne

B 3akoueHne MOKHO Pe3lOMUPOBATh, 4TO OCO-
OEHHOCTBIO IPABOBOTO PETyINMPOBAHNUA MOPCKUX
MEeX/YHaPOJHbIX IIePeBO30K ABJAETCA TO, 4YTO BaXK-
HellIle BOIPOCHI IIEPEBO30K I'PY30B MOPEM paspe-
IIeHbl B ME&XK/JYHAPOJHbIX TPAHCIOPTHBIX KOHBEH-
nyuax. B cayyae orcyTcTBMA corzallleHMs CTOPOH
JIOTOBOpA O IpaBe, KaK IIPaBU/IO, IIPUMEHAETCH

KpuTepuii Hanbosee TeCHOI CBA3M (3aKOH OCHOB-
HOTO MeCTa AeATEeNbHOCTY IepPeBO3YMKa — IOAIL. 6
. 3 cr. 1211 Ipaxkpmanckoro kopekca Poccmiickoii
Depeparyn)’®. Heo6X0a1M0O OTMETHUTD, YTO HOPMBI
OTEYEeCTBEHHOTO 3aKOHOJATe/NbCTBA (IIpeXje Bce-
ro, Kogexc Toprosoro mMoperaBanus Poccuiickoit
Depepanyn (ganee - KTM P®)), permamentupyro-
e chepy MeXITYHAPOIHBIX MOPCKMX NEPEBO3OK,
B II€JIOM COOTBETCTBYIOT OOIIEIIPYHATHIM MEKIYHa-
POIHBIM CTaHAApTaM (HalpyMep, MeXaHMU3M Orpa-
HJMYEHVA OTBETCTBEHHOCTM IePeBO3YMKaA, IIpaK-
TUYECKM MIEHTUYHbIe TPeOOBAaHUA K COIEpPIKAHNIO
KOHOcaMeHTa u ip.). OtnenbHbie nonoxenns KTM
P® (cr. 138, 144, 145, 173, 174) BOCIIPOU3BOAAT IO-
JIO)KeHN s, 3aMMCTBOBAaHHBIe 113 cTaTelt [aMOyprckmx
npaBun'®. OHaKO OTeYeCTBEHHOE CIIelaTbHOe 3a-
KOHOJIaTe/IbCTBO He IIPelyCMaTpUBaeT PeryInpoBa-
HJie MHOTYX (aKTI4eCKMX CUTYalLil B OTHOLICHNAX
MeX/y IIepeBO34MKOM I IOJTy4yaTesieM Ipy3a i Me-
eT oIlpefie/ieHHbIe IIPOOeIbl B JaHHOI 00/1acTu.

B paHHuX BepcuAX MeXIYHApPOIHBIX MOPCKMX
KOHBEHIIMII O IIepeBO3KaX IPy30B MOXXHO KOHCTa-
TUPOBAaTh ABHBIN HEJOCTATOK IOLPOOHOTO MU3JIO-
JKEHNS INIPaBOBBIX HOPM B YacTY perTaMeHTalNy
06s3aHHOCTElI CTOPOH, B Pe3y/IbTaTe Yero HepeKo
BO3HMKAJIM CTIOPHBIE CUTYALNN, 3aKaHYMBAIOLINeCs
CymeOHBIMY pa3bupaTenbcTBaMy. BakHoe mpenmy-
IeCTBO B KXK/IOM IIOC/IeAYIOLIeM BapyaHTe 00bsc-
HAETCS TeM, YTO Pa3pabOoTUMKV KOHBEHIMII OIMpa-
JIUCh Ha 3HAYUTEIbHYIO, HAKOIMBIIYIOCSA 33 MHOTO
JIeT TPAKTUKY IPUHATHUA CYAeOHBIX pelleHMil Ha
OCHOBAHMM TIO/IO>KEHNIT MEXIYHapOJHbIX KOHBEH-
ML, YCOBepIIEHCTBOBAHMA MpefycMaTpuBamm 60-
Jlee YeTKOe paclpefesieHne IpaB u 06A3aHHOCTeN
YYaCTHMKOB JOrOBOpa, IOAPOOHOE OIpefieNieH e
006s13aHHOCTEN! KaK [IepeBO34MKa, TaK U CYyOIOapsf-
YMKOB U, KaK CJIeficTBIe, Ooree appekTrBHOE pac-
IpefieNieHie PUCKOB.

[Ipo6reMa  COOTHOLIGHMA — MEXIYHApPOJHbIX
¥ BHYTPUHALMOHAJIbHBIX HOPM IIPOABIAETCH,
KOT[la B YCTAaHOBJIEHHBIX PeXJMaX MMEIOTCA pas-
JN4YA, TPOTHBOPEYNSA B perlaMeHTaliM OffHUX
M TeX ke IpaBOOTHouIeHuit. Kpurmueckumm ro-
JIO)KEHMEe B CKIA[bIBAIONINXCA YCIOBUAX JeIaeT
CUTyalus, IpU KOTOPOIl MPAKTUYeCKM HEBO3MOXK-
HO Ha3BaTb OOIIECTBEHHbIE OTHOIIECHMA, KOTOpbIE

> MepepanbHbIf 3aKOH 0T 26 HOA6PA 2001 1. N2 146-03 «MparkaaHcKuin kogekc Poccuiickon ®epepaunm (4acTb TPETbA)». —
CobpaHue 3akoHoOamenscmeaa Poccutickoli ®edepayuu. 2001. N2 49, C1. 4552.

16 Kopekc ToproBoro mopennaBaHusa Poccuiickon Oegepauum ot 30 anpena 1999 1. Ne 81-03 (pep. oT 11 utoHs 2021 1., 13m.
n gon., BcTyn. B cuny ¢ 1 AanBapA 2022 r.). - CnpasoyHo-npasosasa cucmema KoHcynemanmlinioc (fata obpalieHus:

12.09.2022).
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peraMeHTHPOBAIO Obl UCK/IIYNTENIbHO BHYTPUTO-
CYHapCTBeHHOe IpaBo, TeM 6ojiee B 06/macTu mepe-
BO30K I'Py30B MopeM. TpaHCHaIlMOHAa/IbHOCTDb XO-
3AJICTBEHHBIX CBSI3€ll B MMp€ NIPUBEIA K CTUPAHUIO
rpaHuIl 06/1acTeil MeX[yHapOJHOTO ¥ BHY TPUTOCY-
IApCTBEHHOTO IIPaBa, a CyfieOHas IIPaKTUKA OC/Ie] -
HMX JeCATUIETHII CHiefiana OObIYHBIM IIpUMEHEHMe
HOPM MEXJYHAapOJHOIO IIpaBa HENOCPENCTBEHHO
bu3nyeckuMy MIAMU, He TOBOPS YK€ O KOpIIO-
paluAX, OpraHaX TIOCY[JApCTBEHHON B/IACTM KaK
Cy6'beKTOB BHYTPUTOCYJAPCTBEHHOTO IIPaBa, B TOM
4yIcyIe BCe Yallle B OTHOIIEHUAX pyT ¢ Apyrom. He-
COOTBETCTBJE TEXHNYECKOMY YPOBHIO U1 3KOHOMMU-
4ecKuM (paKkTopaM MOMOKeHNIT JeVICTBYIOIINX MeXK-
JlyHapOJJHBIX COITIALIEHNUIT BBI3bIBAET HMOTPEOHOCTD
B CaMOCTOSITE/IbHOM 3aKOHOTBOPYECKOM IIpoliecce
OTJEbHBIX CTPaH B 00/IACTY TOPrOBOTO MOpeI/IaBa-
HMA. ITO BefeT K YIIyO/NeHNI0 packoa My Ha-
LJIOHA/IbHBIMM 3aKOHAMJ Pa3/IMYHbIX TOCY/IapCTB U
OTAA/ISAET OT O01IIel Lje/u — HeOOXOVIMOCTI MeXK/Y-
HapOJHOV YHU(DVKALMY 3aKOHOJIATENbCTBA B chepe
peryIMpoBaHys I1epeBO3KM IPy30B 110 MOpo. B pe-
3y/IbTaTe 3aKOHOJATENbCTBO, KOTOPOE MCIO/Ib3YeTC
MHOIMIMU CYZIOXOJHBIMU [lepXKaBaMM, B TOM 4YMUCTIe
Poccueit, npunuMaet rubpunHbie GOpMbI 13-32 3a-
VIMCTBOBAHMII IIOJIOKEHMIA PasNIMYHbIX MEXJyHa-
POJHDBIX KOHBEHLWII, PEeryIMpYOIMX IIePeBO3KY
IPY30B MOPEM.

MHOXeCTBEHHOCTb KOJ/UIM3UIL, a TaKXe C/o-
JKUBIIMIICA MEXaHM3M JeiCTBMA KOJIM3MOHHBIX
HOPM B JJaHHOII cepe IPONCTEKAeT U3 IPOTUBO-
peumit B 3aKOHOJATEIbHBIX HOPMAaX O MOPCKUX
IPy30IlepeBO3Kax OT/eNbHBIX CTpaH. MexnyHa-
pOJfHOE MOpPCKOe IIpaBO, MX peryiupylollee, Tak-
)Ke He OT/IMYAeTCs CTAOWIBHOCTBIO VM HEIPOTUBO-
peYMBOCTBIO: B IepuOf JeiicTBuA laarckux mmm
[aaro-BucOmitckux mpaBmi, yTpauMBalT CBOE
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IPaKTMYeCKoe 3HayeHue MOPCKMe OObIYay, 4TO
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TEOPETUYECKHUE OCHOBDI
MEXAYHAPOOHO-TNMPABOBOIO ACIEKTA
YOANEHUA «<KOCMUYECKOIO MYCOPA»

BBEJOEHWE. B cmamve paccmampuseaemcss 60-
npoc 0 Mmakom pacnpocmpaHeHHOM 6 npakmuke
00UleHUs HA MeHOYHAPOOHBIX — «KOCMUHECKUX»
NAOWAOKAX NOHAMUU, KAK «KOCMUMECKUTi My-
cop», 8 4ACMHOCMU, O MOM, 4O C MOYKU 3pe-
HUS HOPM MeHOYHAPOOH020 KOCMUUECK020 Npasd
(MKII) npedcmaensiem coboil danHoe cn080coUe-
manue, 66e0eHHOe 8 MeHOYHAPOOHDLI 000pOm eue
8 70-90-e 200b1 nPoULNI020 CHMONEMUS NPU 00CYHDe-
HUU €030a6aeMOLl UM NPoOsIeMbl 3ACOPEHUS OKOTIO-
3eMH020 NPOCMPAHCMEal.

MATEPVIAJIBI I METOJDBI. Mamepuanom ons
uccnedo8anus A6na0mcs 002060pvt MKII, Berckas
KOHBEHUUS 0 npase MeiOyHAPOOHbIX 002080pP06
1969 e., pesontoyuu Ienepanvroti Accambneu Opea-
Huzauuu Ob6veounennvix Hayuti (OOH), doxnaovt
Komumema OOH no mupHomy ucnonv3o8aHur
KoCcMu4eckozo0 npocmparcmea, a makxce e2o Fopu-
Juueckoeo u Hayuno-mexHuueckoeo nookomume-
mos, evicmynyieHus npedcmasumerneii Oenezauuti
HA ceccusx, mpyovl POCCUTICKUX U 3apyOexrHblx
YUEHDLX, MAMePUAbl MeXOYHAPOOHbIX CIPYKMYP,
6 uacmnocmu MesxcazeHmcko2o KOOPOUHAUUOHHO20
KoMumema no KOCMU4eCKOMy Mycopy, HOpMAmMue-
Hole akmul CIIA. TIpoeodst cpasHumenvhulli aHa-
JIU3 HOPMAMUBHDIX U UHBIX OOKYMEHIO6 HA36aH-
HOIX CMPYKMYD, a Makie 0MmoenbHulX NON0HeHUTE
MeNOYHAPOOHVIX 002080P08 (C yHemom ux noHs-
MULIH020 U C/I06APHO-MEPMUHOTIOZUHECK020 COOep-
HAHUSL) ABMOP UCNONIL3Yem 00U4eHAY HDbLT Mernoo
NO3HAHUSL.
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PE3VY/IBTATBI MCCIETOBAHWAA. Humewree
ycuneHue uMmepeca K 60MpOCy AKMUBHO20 yOd-
JIHUS «KOCMUHECKO20 MYCOpA» BblA6UN0 HeobXo-
OUMOCMb  BbIACHEHUS  MeXOYHAPOOHO-NPABOBOLL
0CHOBbL B03HUKHOBEHUS U UCNONIb308AHUS 0AHHO20
NOHAMUS ONIA 0ANbHEUIUUX 803MONHBIX NPAKMU-
UecKUX U Me#OyHAPOOHO-NPA606vIxX Oelicmeuti,
HANPABIEHHbIX HA peudeHue Npobsem, C6A3aHHbIX
¢ makum yoaneHuem. Ommeqaemcs omcymcmeue
e0UHO00PA3 U 6 UCNONL30BAHUL MEPMUHOE U CTI0-
socouemanuil no uccnedyemoil npobremamuxe,
paccmampusaromcsi onpeoesieHuss «KOCMUHECK020
mycopa», paspabomantvie 0e3 00NHHO20 ydema
NPUMEHUMBIX HOPM  MEHOYHAPOOHO20 KOCMUUe-
cK020 Npasd, a makice 0amcs HOpMamusHole no-
ACHEHUS cmamyca 00KYMeHo8, NPUHUMAEMBIX 6
0anHoll 0bnacmu pasnuuHbIMU MeH0yHAPOOHLIMU
CMPYKMypamu U 0p2anu3ayuamu.
OBCYJXKIEHUE U BBIBOIbI. Ouenusas cyuie-
cmeyloujee 8 HACMOsSULee BPeMs NosioHeHue 0esl 6
80NPOCAX 3A2PAZHEHHOCIU OKONO3EMHO020 KOCMU-
Ueck020 NPOCMPAHCMEBA, MOKHO OMMEMUMNb, Yo
B0MPOC AKMUBHO20 YOATIEHUS «KOCMUUECK020 MYCO-
pa» cnedyem pewiamv 6 KoHmexcme obecheueHus
6e3onacHozo 0ocmyna 68 KocmMoc, Komopbiii npeo-
cmaensem co6oti cOCMAasHy0 4acmov MpueouHou
npobnemvl ynpasieHus KOCMUHECKUM 0BUNEHUEM,
pezynuposanie KOmMopozo CrnaHOBUMCA HACYULHOU
npobnemoti u mpebyem paspabomku obulenpu-
3HAHHO20 H0PUOUHECKU-0053aMeNnbHO20 MeHOYHA-
podHo20 002060pa.
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KITFOYEBBIE CJIOBA: kocmuueckuii obvexm u
e20 cocmasHvle 4acmu, NPaso cooCMEeHHOCMU HA
KocMmuueckue 00veKmol, BKI0UAS MPU NPABOMO-
YU — NONL30BAHUS, 67IA0EHUS U PACNOPANEHUS,
«KOCMUYECKUTI MYCOp» U €20 akmusHoe yoaneHue
KAK COCMABHAA YACb OYUUEHUS KOCMUUECK020
npocmparcmea, Pykosodsujue npunyunv. npeo-
ynpexoeHus 00pa306aHus KOCMUHECK020 MYcopa
Meswazenmckoeo  KOOPOUHAUUOHHO20 — KOMUMe-
ma no kocmuueckomy mycopy u Komumema OOH
10 MUPHOMY UCNONB30BAHUN) KOCMUUECK020 Npo-
cmpancmea
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THEORETICAL BASIS OF INTERNATIONAL
LEGAL ASPECT OF “SPACE DEBRIS”

REMOVAL

INTRODUCTION. The article examines the issue of
such a widespread concept in the practice of commu-
nication on international “space” platforms as “space
debris”, in particular, what, from the point of view of
the norms of international space law, represents this
word combination, introduced into international cir-
culation in the 70-90s of the last century when dis-
cussing the problem of contamination created by it in
near-Earth space.

MATERIALS AND METHODS. The material for
the study are treaties of international space law, the
Vienna Convention on the Law of Treaties 1969, reso-
lutions of the UN General Assembly, reports of the UN
Committee on the Peaceful Uses of Outer Space, as

Moscow Journal of International Law - 2 - 2024

well as its Legal, and Scientific and Technical Subcom-
mittees, statements of some delegations at their ses-
sions, works of Russian and foreign scientists, materi-
als of international structures, in particular the
Inter-Agency Space Debris Coordination Committee,
US regulations. Carrying out a comparative analysis
of normative and other documents of the named
structures, as well as some provisions of international
treaties (taking into account their conceptual, vocabu-
lary and terminological content), the author uses the
general scientific method of cognition.

RESEARCH RESULTS. The current increased inter-
est to the issue of “space debris” active removal has
revealed the need to clarify the international legal ba-
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sis for the emergence and use of this concept for fur-
ther possible practical and international legal actions
aimed at solving problems associated with such re-
moval. Its noted the lack of uniformity in the use of
terms and word combinations on the issues under
study, are considered definitions for “space debris” de-
veloped without due regard to the applicable norms of
international space law, and are given regulatory ex-
planations to the status of documents adopted in this
area by various international structures and organi-
zations.

DISCUSSION AND CONCLUSIONS. Assessing
the current situation in matters of near-Earth space
contamination, it can be noted that the issue of active
removal of “space debris” should be resolved in the
context of ensuring safe access to space, which is an
integral part of the triune problem of space traffic
management, the regulation of which is becoming an
urgent problem and requires the development of a
generally accepted legally binding international treaty.

KEYWORDS: a space object and its component
parts, ownership of them, including the three powers

1. BBenenne

KTYaJIbHOCTb ITIPO0O/IEMBI aHTPOIOT€HHOTO
3acOopeHMsI OKOJI03eMHOTO IIPOCTPAHCTBA
HOCTOSTHHO pacTeT. CBOMM IPOUCXOXKIEHN-
eM OHa 00s3aHa 3aIyCKy IIepBOTO UCKYCCTBEHHOTO
crryTHMKa 3emym B 1957 1., mepecTaBIuero GyHKIu-
OHMPOBATb IIOC/IE BBIIOTHEHVS 3a/I0KEHHOI B HETO
nporpammbl. K 1961 r. Ha okono3eMHOI opOute
«CKOIIMIOCH» YKe 54 HeyHKIMIOHVPYOLINX 00bek-
Ta. Pa3roHHBII 610K aMepUKaHCKOTO KOCMITYeCKOTO
Kopa6ysi Ablestar, B3OpBaBIIMIICS B CepefiiHe TOTO
e Tofla B OKOJI03eMHOM IIPOCTPAHCTBE U 100aBUB-
It K «0(UIMaTbHOMY peKopay» 061iero Komm-
YecTBa HENCIIONb3YeMbIX KOCMMYECKUX OOBEKTOB
npu6m3uTenbHO 300 HOBBIX KPYITHBIX parMeHTOB
[Chaddha 2011], cran oTnpaBHOI TOYKOII Ha Iy TH
K MTOHMMAaHUIO HeOOXOOUMOCTU obOecrieyeHns Oes-
OIIACHOTO JIOCTYIIA B KOCMIYECKOe IIPOCTPAHCTBO.
OmnacHOCTb /IS TAKOTO [OCTYIA IPEfCTaBIIsAeT
BCE BO3pacTalolee KOMNYECTBO HEVICIIONIb3yeMbIX

of use, possession and disposal, “space debris” and its
active removal as an integral part of cleaning outer
space, Space Debris Mitigation Guidelines of the Inter-
Agency Space Debris Coordination Committee and
UN Committee on the Peaceful Uses of Outer
Space

FOR CITATION: Oreshenkov A.M. 2024. Theo-
retical Basis of International Legal Aspect of “Space
Debris” Removal. - Moscow Journal of International
Law. No. 2. P. 46-64. DOL https://doi.
0rg/10.24833/0869-0049-2024-2-46-64

This article expresses exclusively the author’s personal
opinion on the issues under study. This article and the
conclusions contained therein should in no way be
considered as reflecting the position of institutions and
organizations with which the author had labor o
r other relationships.

The author declares the absence of conflict of
interest.

KOCMUYECKMX OOBEKTOB, a TaKoKe 4acTell paspy-
IIVBIINXCSA KOCMUYECKMX 00BEKTOB, KOTOPbIE IIPO-
IOJDKAIOT CBOE JIBVDKEHME Ha OKOJIO3eMHOIT opouTe’.
B BechbMa 06001[eHHOM BUJIe ITOHMMAaHME HEOOXO-
IVMOCTU 6OPLOBI C AaHTPOIIOTEHHBIM 3aTrpsA3HEHVEM
OKO/I03eMHOT'0 KOCMIYeCKOTO IIPOCTPAHCTBA HAIIIIO
oTpakeHue B cT. IX JloroBopa o mpuHIuIax fges-
TE/IBHOCTY TOCYAAPCTB MO MCC/IEOBAHMIO U MICTIONb-
30BaHMI0O KOCMIYECKOrO IPOCTPAHCTBA, BKIIOYAs
Jlyny u gpyrue HebecHble Tema ot 27 AHBapsA 1967 r.
([loroBop 1o kOcMOCY),” IZie, B YaCTHOCTH, TOBOPUT-
ca: «[ocymapceTBa - yuacTHuku JloroBopa ocymiect-
BJIAIOT U3YYeHNUe M MCCIeOBaHUE KOCMIYECKOTO
IPOCTPAHCTBA, BKMovas JIyHy u npyrue HebecHble
Te/Ia, TaKUM 00pa3oM, YTOOBI 130eraTh X BPELHO-
ro sarpsasHenusa (aHri. harmful contamination. -
A. O.)... 11 ¢ 3TOJ1 Le/IbIO, B CTy4ae HeOOXOAMMOCTH,
HPVHUMAIOT COOTBETCTBYIOIIVIE MEPhI».
ITonoxenusa toit xe cr. IX mpegycmarpusaoT
HeoOXOIMMOCTD IIPOBefieHNs KOHCY/IbTAlNI B CITy-
4ae, e/ JIeATeNbHOCTD KOTO-N00 13 YYaCTHMKOB

' MoppobHO faHHaA Npobnema paccmaTprBaeTcs B MoHorpadum [BeHnammHos, YepsoHos 2012].

2 OOH: [oroBop o mpuHUMMaxX AEATENIbHOCTV FOCYAApCTB MO WCCIe[OBaHMIO M UCMOMb30BaHMI0 KOCMUYECKOTo
NPOCTPaHCTBa, BKItoYas JIyHy u apyrve HebecHble Tena oT 27 aHBapA 1967 r. URL: https://www.un.org/ru/documents/
decl_conv/conventions/outer_space_governing.shtml (gata obpatieHus: 12.04.2024).
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JloroBopa IO KOCMOCY MOXKET IPMBECTM K «IIO-
TEHL[MAJIbHO BpPeOHBIM IoMexaM (aHrL. harmful
interference. - A. O.) IeSATeTBHOCTH LPYTUX TOCY-
[IApCTB - Y4acTHUKOB [loroBOpa B fie/ie MUPHOTO
VICC/IEOBAHMA M VCIONb30BAHMA KOCMUYECKOTO
IPOCTPAHCTBA».

Ecnmum Ha HayaZbHOM 9Tale OCBOEHMA OKOJIO-
3eMHOTO0 KOCMMYECKOTO IIPOCTPAHCTBA MOTEHIIMA
ero 6e3rpaHNYHbIX IPOCTOPOB CO3[jaBaJl MJITIO3MIO
BO3MOXXHOCTY VICIIO/b30BAHMA 3TUX IPOCTPAHCTB
6e3 moMex I IesATeIbHOCTH MI000r0 U3 YIaCTHU-
KoB JloroBopa 1o KOCMOCy, TO Ja/IbHelillee pas-
BUTHME KOCMIYECKON TEXHUKM, OCOOEHHO pesKoe
yBe/IM4YeHue KONMM4ecTBa OpOUTANIbHBIX IPYIINPO-
BO B IIOC/IE[IHME TOIbI, TIEPEBE/IO JAHHYI0 IIpobe-
My B paspsj BOIIPOCOB, HACTOATEILHO TPeOYMINX
MeXX/JYHapOJHO-TIPAaBOBOTO YPeryIMpOBaHMA.

C y4eToM HbIHEIIHEero YPOBHA KOCMIYECKOI aK-
TUBHOCTY NIPaKTHYeCKOe IMPYMEHEeHVe MOI0KeHNUI
ct. IX JloroBopa 1o KocMOCy IpefiCTaB/IAETCA MaJlo
peamuayeMbiM. OTHAKO OTCYTCTBUE JO/DKHON MeX-
JlyHapOJHO-IIPaBOBOJl OCHOBBI obecreyeHus Oes-
OIIACHOCTM IOCTYIIAa B OKOJI03eMHOE KOCMIYECKoe
IPOCTPAHCTBO He OTMEHsAET HeoOXOMIMOCTD paspa-
OOTKM COOTBETCTBYIOIVX, IPM3HAHHBIX MMUPOBBIM
€0001IIeCTBOM HOPMaTHBOB. IIpuHMMas BO BHMMa-
HJie CYILeCTBYIOINE B HACTOAIIee BpeMs MeX/IyHa-
POIHO-IIPaBOBbIE Peayy, pelaTh JaHHYI0 MHOTO-
IUTAHOBYI0 IIPO6/IeMy, 110 MHEHMIO aBTOpPa, CIIeyeT
C Y4eTOM PsJia ee COCTABIIALINX.

2. OTcyTcTBHE NOMKHONM NPaBOBOIl OCHOBBI
B BONPOCax 3arpA3sHeHMs KOCMIYECKOro IIpo-
CTpaHCTBa

B c1. 2 Tperbeit AMPEKTUBBI 1O KOCMUYECKON
nommTuke «HalyoHanbHas NONMUTHKA YIIpaBie-
HMs KOCMMYecKuM nBvDKeHueM» (“National Space
Traffic Management Policy”),’ yrBepxpennoit IIpe-
sugentom CIIA [I. Tpamnowm B 2018 1., B kadyecTBe
TpeX COCTAaBHBIX JacTeil obecreyeHnst 6e30MacHOro
JIOCTYIIa B KOCMOC Ha3BaHBI OCBEJOM/IIEHHOCTb O
CUTyaluy B KOCMUYECKOM IPOCTPAHCTBE, YIPaB-
JIeHVie KOCMMYECKVM JIBYDKEHUEM ¥ KOCMMYeCKMIt
mycop. B cBoto ouepenp, B onpesieieHN MOHATHA

«yTpaBjIeHMe KOCMIYeCKIM JBIDKEHIEM», KOTOpoe
mama MexayHapoiHas akajieMus acTPOHAaBTUKM
B Joknazie «VIccrmemoBanue ympaBaeHMsA KOCMMYe-
cknMm pBiokeHrem» [Report of IAA 2006:10], npep-
CTaBJIEHHOM Ha 43-11 ceccun Hay4yHo-TeXHMYECKOro
nogkomurera (HTIIK) Komurera mo mcnonb3oBa-
HII0 KOCMIYECKOTO TPOCTPAHCTBA B MUPHBIX LIEJIAX
OOH (KOITIYOC, Komurer) B 2006 I., TOZ4epKHYT
He YIIpaBIE€HYECKUNI, a PETyIATUBHBIN XapaKTep
HpefiNaraeMbIX Mep.

BepaboTka MeXZyHapOJHO-IIPABOBBIX (HOpH-
IMYeCKM 00s3aTe/bHbIX) pelIeHNit B 9Toil cdepe —
npeporarua IOpupnyeckoro nogkomuteta (FOIIK)
KOITYOC. «12 nexabpst 1959 . [enepanbHas Accam-
6ness OOH npusnsina pesomntorio 1472 (XIV) ,,Mex-
IlyHapOJfHOE COTPYAHMYECTBO B 00/aCTU MUPHOTO
VICTIONIb30BAaHMsI  KOCMMYECKOTO  IIPOCTPAHCTBA',
KOTOpas IpefycMaTpyuBana cosfanue IlocTosanHo-
ro KOMHTETa IO JCIIONb30BAHMIO KOCMMYECKOTO
IPOCTPAHCTBA B MUPHBIX I[e/IAX B COCTaBe 24 rocy-
IapcTB. JTa pe3osoluA Takxke mopyydana Komurery
M3y4aTb XapaKTep IPaBOBbIX IPO6/IeM, KOTOPbIE MO-
TYT BO3HMKHYTb ITPY MCC/IENOBAHNY KOCMIIECKOTO
npoctpancTBar. [JKykos 2007:195-216]. Co Bpeme-
HeM KOIIYOC mpeBparnicsa B oOLIeNpu3HAHHBII
neHtp paspaborku HopM MKII. Ha ero 6ase 6bum
paspaboTaHBbI AT HBIHE Ae/CTBYIOIVX JOTOBOPOB,
BK/II04as nocnefHnit — CornamieHne o feATeNnbHO-
CTV TOCyfiapcTB Ha JIyHe U Ipyrux HeOecHBIX Teax,
KoTOpOe 6b110 IIpUHATO 18 fexabps 1979 r.*

CrycTst HeKOTOpoe BpeMsl «HOPMOTBOPYECKUI
nporecc B CHENMANN3MPOBAHHBIX CTPYKTypax
OOH 3acteun» [Abanmpse, Bouterkanus, [yryn-
ckmit 2021:2], 4To HAIIIO OTpaXkeHMe B JOKYMEH-
Tax, noprorosneHHbIx yxe camum KOITYOC. Tak,
B 11. 4 [Ipunoxenns II x foxnagy Komurera o pa6o-
te IOIIK 3a 1998 I. KOHCTAaTHPOBAIOCH, YTO «C MO-
MeHTa BCTYIUIEHMA B ity JloroBopa mo KOCMOCY
10 oxTs16ps 1967 ropa, a Tak)Ke APYTUX JJOTOBOPOB
U CBOJIOB IIPVMHIIMIIOB, TPAaBOBasl CUCTEMA, PErylu-
pyrolas KoCMOC ¥ KOCMIYECKYIO IeATeTbHOCTD, II0-
Jy4nia 3HAUNTENbHOE Pa3BUTHE, B 3HAYUTETbHOI
cTereHy 3a mpefenamy Komurera mo 1mcronb3oBa-
HIIO KOCMIYECKOTO ITPOCTPAHCTBA B MUPHBIX LIEJIAX
u 6e3 yuactus ero IOpupmdeckoro mogkomurera.

3 The White House. Presidential Memoranda: Space Policy Directive-3, National Space Traffic Management Policy. URL:
https://trumpwhitehouse.archives.gov/presidential-actions/space-policy-directive-3-national-space-traffic-management-

policy/ (accessed date: 12.04.2024).

4 OOH: CornalieHue o AeAaTeNbHOCTY FOCYAAPCTB Ha JlyHe 1 apyrux HebecHbIx Tenax oT 18 gekabpsa 1979 r. URL: https://
www.un.org/ru/documents/decl_conv/conventions/moon_agreement.shtml (gata o6palyeHua: 12.04.2024).
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BcnencTBue 3Toro KocMmdeckoe IIPaBO B IIEZIOM
crao (parMeHTapHbIM, TPYSHBIM B HOHVMAaHWN,
a B HEKOTOPBIX 00OTACTAX 1 HEIIOC/IeJOBATEIbHBIMY .

Ha Be6-cTpannie caitta Ynpasnenna OOH mo
BOIIpocaM KocMmdeckoro mpoctpancTsa (YBKII)
B paspene «KocMuueckoe npaso: Pesomonumn» pas-
MellleHa MH(OPMaLV, COIIACHO KOTOPOI MaTepya-
7bl, HOfiroTOBNIeHHbIe HenocpencTBeHHO KOITYOC,
KBa/IMULMPYIOTCS KaK «JOKYMeHTbI» (documents),®
a pesomoryu lenepanbhoit Accambinen OOH Ha-
3BaHBI OPUNIECKN He0OA3aTeIbHbIMM.

B poxmage IOIIK 3a 2013 r. roBopurcs, 4TO:
«KoMuTeToM MO MCMONb30BAHMIO KOCMMYECKOTO
IPOCTPAHCTBA B MUPHBIX Ie/NAX M €ro MOAKOMU-
TeTaMU pa3paboTaH LeMblil PAf OPUANYECKN He-
006s13aTe/IbHBIX JOKYMEHTOB, BK/IIOYas eKIapalyn,
IPVHINIIBI, Pe30IONNY, PYKOBOAAIINE ITPUHIUIIBI
Y PaMKM 110 BOIIPOCaM KOCMUYECKOIT IeATebHOCTI
M COXpaHEeHMA KOCMUYECKOTO IPOCTPAHCTBA /A
MUPHBIX Lie/ielf, KOTOpble ObUIM yTBEPXIEHBI MV
npusHaHbl [eHepanbHOM Accambrieelt B pa3nMaHbIX
Pe30mIoLIAX»®.

B cBA3M ¢ HEOOXOAMMOCTBIO PAaCCMOTPEHMA BO-
poca o 6e30IaCHOM JCIIO/Ib30BAHNY KOCMIYECKO-
ro IIPOCTPAHCTBA (B paMKaX KOTOPOTO IIPAKTHKA Ha-
IIMIOHAaJIbHOTO MCIIO/Tb30BAHUA TAKUX JIOKYMEHTOB,
10 MHEHMIO aBTOpA, MMeeT JaleKo He IepBOCTe-
IIEHHOE 3HaYeHMe) iefieranys SInoHny npeoxmia
BK/IounTb B noBecTKy AaHA IOIIK mynkr «O6mmit
06MeH nHpopMareit 0 PUAIIeCKN Heobs3aTenb-
HbIX foKyMeHTax Opranmsaumy OObenMHEHHBIX
Hanuit mo xocmocy», e cnoBocoderanne IOH]L
B aQHIVIMIICKOM s3blKe QUrypupyer Kak ‘non-legally
binding instruments”®.

[IpuBenenHas Bbile MHPOPMALMA AaeT Mpel-
CTaBJIeHMe O CTaTyCe PacCMaTPMBAEMBIX JOKyMeH-
TOB U CBUJIETENILCTBYET O TOM, YTO JJAHHBIN KOMU-
TeT yxe Oosee IONyBeKa He IPUHMMA peLIeHN

0 PpacCMOTpeHUM HOPUAMYECKM 00A3aTelTbHBIX
MeX/IYHapOJHBIX COIJIallleHNnil. 3acToil B Pa3BUTUN
MKII xoHCTaTUpyeT TakKe psf IOPUCTOB-MEX[Y-
Hapo#HuKoB [Ab6ammnpase, Bouterkauns, [yryHckuit
2021:2; BonbiHckaa 2017:82-95; Tjaiya 2017; Zhao
2018]. YacTHBIM ero MpOosiB/IeHNeM SB/IAETCA MpakK-
TUYECKM IIOJTHOE OTCYTCTBME €[MHOI C/I0BapHO-
TePMIHO/IOTIYECKOJ OCHOBBI, KOTOpas He0OXo1Ma
JULA BBIPAOOTKM eIVHBIX TIOIXOf0B K MEXIyHapOJ-
HO-TIPAaBOBOMY PeTyIMPOBAaHNMI0 KOCMUYECKOIl fies-
TeJIbHOCTU. JJaHHBI BBIBOJ IIOJTHOCTBIO IIPUMEHVM
K IIpo6/ieMaTiKe «kKOCMIYECKOTO MyCOopar.

3. IOpugmueckn HeoOs3aTebHBIE OLpeETe-
HIA «KOCMMYECKOTO MYCOpa» M €ro0 KOMIIOHEHT-
HOI1 6a3b1

JloroBop 1o KOCMOCY BMeHsAET B OOSA3aHHOCTD
CTpaHaM-y4acTHNL[AM NIPMHUMATh Mepbl JIA TOTO,
4TOOBI M30eraTh 3arpsi3HeHMsT KOCMUYECKOTO Ipo-
CTpaHcTBa. BMecTe ¢ TeM HU [JaHHBIN [JOTOBOP, HU
IpyT¥ie COITIALIEHNS 110 KOCMOCY He COfiep)KaT yKa-
3aHUIT HYM HA €ro MCTOYHUK, HM Ha TO, YTO Ipef-
craBjsieT co6oit ero sarpsisHeHue. B moBceHeBHO
HpaKkTuKe /i1 0003HAYeHNs 9/IeMeHTHOII 6asbl 3a-
rpssHeHys (aBTOp OepeT 3a OCHOBY AHITIMIICKWI
A3BIK, KaK Hambosee pacIpOCTPaHEHHBIN A3BIK
MEXIYHapPOJHOTO OOIeHNsI) UCIOb3yeTCsl TaKoe
CTI0BOCOYETaHMeE Kak space debris, KOTOpoe, B 4acT-
HOCTH, UIypupyeT B HasBaHMM MeXareHTCKOro
KOOPAMHALMOHHOTO KOMUTETa II0 KOCMUYECKOMY
mycopy (MKKM)", cosgantnoro B 1993 r.

VccnepoBarenp n3 yHuBepcuTera MaHuecTe-
pa III. Yappxa, Kacadch BOIPOca O «KOCMUYECKOM
Mycope», muiet: «CriefiyeT OTMeTUTDb, 4TO ‘Space
debris” Hapsny ¢ TakuMy pasroBOpHbIMU (pasa-
MM, KaK ‘space trash”; “space garbage”; “space refuse’;
U yaiie Bcero ‘space junk”, ABIAETCA CUHOHMMOM

> United Nations General Assembly: Report of the legal subcommittee on the work of its Thirty-seventh session
(23-31 march 1998). URL: https://www.unoosa.org/pdf/reports/ac105/AC105_698E.pdf (accessed date: 12.04.2024).

6 B aHrnocakCOHCKON NpaBOBOW cUCTEME TePMUH “‘document” npeacTaBnseT coboi nobble cBefeHNA Ha MaTepUasibHOM
HocuTene nHGopmauwmu, a “instrument” — HOPMaTUBHBIN aKT UM JOKYMEHT NpaBoyCTaHaBNMBAIOLLEro XapakTepa.

7 YBKIM: Space Law: Resolutions. URL: https://www.unoosa.org/oosa/en/ourwork/spacelaw/resolutions.html (accessed
date: 12.04.2024).

& OOH: [oknag lOpupanyeckoro nogkomutetTa 0 paboTe ero NATbAECAT BTOPON ceccum. HOBbIA NYyHKT NOBECTKW AHA
«O6wmin obmMeH MHPopMaLmein o lopuanYeckn HeobasaTenbHbIX AoKyMeHTax OpraHmsauun O6beamnHeHHbIX Hauyun no
Kocmocy». URL: https://www.unoosa.org/pdf/limited/I/AC105_L288R.pdf (nata obpaiieHua: 12.04.2024).

® UN: New agenda item on general exchange of information on non-legally binding United Nations instruments on outer
space, Proposal submitted by Japan and supported by Austria, Canada, France, Nigeria and the United States of America.
URL: https://digitallibrary.un.org/record/753426?In=fr&v=pdf (accessed date: 12.04.2024).

° MHnuymatopamm MeXxayHapoAHOW NpopaboTku BoMpoca 0 «Kocmmyeckom mycope» sbictynunu CLUA. Bnaropgapa ux
AKTUBHBIM LieneHanpaBfieHHbIM LeACTBUAM Obin co3faH MexKareHTCKUI KOOpAMHALMOHHDBIA KOMUTET MO KOCMUYECKOMY
mycopy (MKKM).
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TepMMIHA ,,0pOuTaNbHbIL Mycop” — “orbital debris”.
CKOJIbKO OBl HM CYIIeCTBOBAJIO BBIPXKEHMWIL, ,,0pOU-
manvHolil Mycop“ — 3T0... He WOPpuUOUHecKuli mep-
mun» [Chaddha 2011]. I[TpubnmautenbHO Takoe xe
yTBEpXK/IeHME COlEPKUTCA B CT. I I71aBbl 9 MexBe-
[IOMCTBEHHOTO JJOK/Iafia 110 OpOUTANBHOMY MYCOPY,
TIOAITOTOB/IEHHOTO  VICIIOJTHUTEIbHBIM ~ alIlapaToM
[Ipesupenta CIIA B 1995 1. [National Science...
1995:45]. CormacHO TONOXKEHMSAM YKa3aHHOI CTa-
TbU, «B IOPUANYECKUX MICTOYHUKAX, TIOTEHIIMATBHO
VIMEIOIIVX OTHOIIEHNMEe K OpOMTaTbHOMY MYCOpY,
TEPMIH ,,0p0umanvHolii Mycop“ He UCIOIb3YeTCS».
K ckasaHHOMY MOXXHO JO0aBUTb, YTO HU B OJHOM
u3 natu porosopoB MKII crmoBocovyetanus «xoc-
MuvecKkuii mycop» WM «opOumanvHolii mycop»
He UCIO/b3YIOTCA.

C y4eToM INIpUBEJICHHBIX BBILIE COOOpPa>KEHMIA,
a TaKXKe CTIOBApHBIX HOBEJI, He MMEIIINX TOJIK-
HBIX IOPUJMYECKMX OIpefe/ieHNII, KOTOpble ObLIN
OBl TIOATBEPIK/IEHbI B IOTOBOPHOM MEX/YHaPOJTHO-
IPaBOBOM HOPsZIKE, HO JICTIONb3YIOIUXCSA B IIPaK-
Tiueckoit peAarenbHocTu MKKM u gpyrux «koc-
MUYECKNX» IUIOIIAZOK, BKaovasa maomanku OOH,
YMECTHO IIPUBECTM MHEHME POCCUIICKON MCCIeNo-
BarenbHUIB M. I036an1aH, BbIcKka3aHHOE B CTaTbhe
«3akon CIIIA 06 mccnegoBanuy 1 UCIOAb30BAHUNI
KOCMMYeCcKuX pecypcoB 2015 I. M MeXAyHapon-
HOe KOCMIYEeCKOe IpaBO», e pacCMaTpUBAETCs
BOIIPOC O «KOCMMYecKoM/mx pecypce/ax» CIIAM
U I7ie OHa, MCC/Iefysl JaHHBIN Bompoc, mumet: «Ha
MEXIyHapOJHO-IIPaBOBOM YPOBHE He yZIa/ioch Jo-
CTHYb KOHCEHCYCA... OTHOCUTENIbHO OIpefeNeHns
HOHATHI ,KOCMIYECKOe IPOCTPAHCTBO', ,HebecHoe
Tenno“ u, TeM 6omnee, MKII He copepxxut ompenere-
HJA TIOHATHI, COOTBETCTBYIOIINX, IPelN0XKeHHBIM
HaIMoHa/MbHBIM 3akoHomaTenbcTBoM CIIA. Takum
obpasoMm, copepxaiyecs B 3akoHe CIIA 2015 r.

onpeyeneHnA'> HEBO3MOXKHO OLICHUTD C TOYKM 3pe-
HMA VX COOTBETCTBYSA MEX/[YHAPOJHO-TIPAaBOBBIM»
[FOs6amsan 2017:71-86].

JlaHHOE MHeHMe IOJTHOCTDIO IIPUMEHMMO K CJI0-
BOCOYETAHNIO «KOCMUYECKIUIT MyCOp» 11 €ro aHaJIo-
raM, IIMPOKO JCIONb3yeMbIM B IIPAKTMKE MEXY-
HAPOJJHOTO «KOCMMYECKOT0» OOIeHMsI, TOCKOMBKY
B MKII HeT yeTKO ¥ OHO3HAUYHO CPOPMY/IMPOBAH-
HBIX TIO/IOKEHMII, MO3BOMAKIIMX KBaIUQUIVIPO-
BaTb TOT MM MHOV HEVCIIONb3YeMbIJl KOCMUYECKNIA
0OBEKT MM €ro COCTaBHBIE YaCTU KaK «KOCMUYe-
CKIIT MyCOP».

Yro KacaeTcs mepeBopa cnoBa ‘debris’ Ha pyc-
CKUIT A3BIK, TO COIIACHO OTHOMY 13 OKC(OPHCKUX
C/I0Bapell aHIMIMICKOTO A3bIKA IIOJ, HUM IIOHMMa-
I0TCA «KYCKM JiepeBa, MeTajlIa, CTPOUTEIbHBIX Ma-
TEpPMasIoB U T. /I., OCTABIINECS MOC/IE TOTO, KaK 4TO-
TO 6bUIO paspyuIeHo»". COI/TaCHO MHOTOSI3BIYHOMY
OHJIaiTH-cloBapio  Multitran cnoo ‘debris” mnepe-
BOJUTCS HAa PYCCKMUIT A3BIK B IIEPBYIO OYepefb Kak
«0067IOMKI/OCKOJIKI»; TIPY 3TOM (UTYPUPYIOLINIT Ha
COOTBETCTBYIOIeil BeO-CTpaHulle JaHHOTO caiiTa
nepeBof cnoBa ‘debris” Ha PyCCKUil A3bIK KaK «My-
COp» He MMeeT IIePBOCTENIeHHOTO 3HaueHu s .

B Pesomouun Tenepanproit Accambinen OOH
62/217 ot 12 pexabps 2007 r. «PykoBopsiiue IpyH-
mmnbl KoMuTera 1o MCIonb3oBaHMo KOCMIYECKOTO
IPOCTPAHCTBA B MUPHBIX L/IAX 110 TIPeyIpexie-
HIMIO 00pasoBaHUs KOCMMYECKoro mycopa»' (Py-
koBopsmye npuHumnsel KOITYOC) rosopurcs,
4TO «IA LielM HACTOAIIErO0 JOKYMEHTa KOCMude-
CKUIT MyCOp OIpefenAeTca KaK BCe HaXORsALuecs
Ha OKOJI03eMHOil OpOuTe WM BO3BpallafoLinecs
B aTMoc(epy aHTpONOTreHHble OOBEKTDI, BKIIOYAs
UX (parMeHTbl M 3EeMEHTHI, KOTOpbIe ABJIAITCA
HeyHKIMoHanbHbIMK'®  (‘all man-made objects,
including fragments and elements thereof in Earth

" OcHoBaHuA U NPUYNHDbI NCMOJIb30BaHNA aBTOPOM TaKoW CJIOBECHOM KOHCTPYKUnn 6yp,yT PacCMOTPEHbDbI HUXe.

2. OyeBMAHO, aBTOP VIMEET B BUAY TaKue CIOBOCOUYETAHMA KaK «PeCcypC acTepomnia» N «<KOCMUYECKUA Pecypc», KOTOPbIM
AaHbl onpegeneHus B pasgene |V 3akoHa «O KOHKYPEHTOCMOCOOHOCTY KOMMEPUYECKIX KOCMUYECKIX 3aryCKOoB» OT 25 HoAGpA
2015 1. N2 114-90 (Ha KoTOpbIi cOornacHo cT. 401 MOXHO CCbINATbCA Kak Ha «3aKoH 06 1CCiefoBaHUMN U UCTMONb30BaHNM
Kocmumyeckoro pecypca 2015 r». URL: https://www.govinfo.gov/content/pkg/PLAW-114publ90/html/PLAW-114publ90.
htm (accessed date: 12.04.2024), B cuny 4yero oHV NPUOOPETAIOT 3HaYeHNEe TEPMUHOB aMePUKaHCKOrO HaLMOHanbHOro
3aKOHOAATENbCTBA, 3HAUEHVIE KOTOPbIX aOCOSIOTHO HENIOTMYHO C TOUKM 3PEHUA CIOBAPHO-TEPMUHOJIOTNMYECKOTO KOHTEHTA,
MCMOMb3yemMoro B JOroBOpax MeXAyHapOAHOro npasa.

3 Oxford Learner’s Dictionary. URL: https://www.oxfordlearnersdictionaries.com/definition/english/debris (accessed date:
12.04.2024).

* WHTepHeT-cncTEMa ABYA3bIYHbIX crnoBapen
exe?ll1=1&l12=2&s=debris&I2=2 (accessed date: 12.04.2024).
> OOH: KoHBeHumu n cornawenus. URL: https://www.un.org/ru/documents/decl_conv/conventions/space_debris.shtml
(accessed date: 12.04.2024).

' B faHHOM [OKyMeHTe cyioBamMyi «dparMeHTbl M 3SNIEMEHTbl» MOLMEHEHO ClOBOCOYETaHUE «COCTaBHbIE YacTuy,
ncnonb3yemoe B gorosopax MKIT.

«MynTuTpaH». URL: https://www.multitran.com/m.

Moscow Journal of International Law - 2 - 2024 51



MEXOYHAPOAHOE KOCMWYECKOE NMPABO

A.M. OpelueHkoB

orbit or re-entering the atmosphere, that are non-
functional”)".

B xomnexrusHOM MoHOrpadum «MOHUTOPUHT
TEXHOTEHHOTI'0 3ACOPeHNs OKOJI03€MHOTI'0 IPOCTPaH-
CTBa U NpefynpexyeHne 06 ONaCHBIX CUTYALVAX,
CO3J1aBaeMbIX KOCMUYECKNM MycopoM» [Monmuro-
puHr... 2015:17], IOATOTOB/IEHHO CHIEIMA/TNCTAMM
TOJIOBHOTO  HAy4HO-JCC/IELOBaTeIbCKOIO  MHCTH-
tyTa Tockopnopauym «Pockocmoc» — ITHMVIMam
U OIyO/MVKOBAHHON CIIYCTs 8 JIeT IOC/Ie yTBEepiK-
IeHusA BbllleHa3sBaHHON Pesomonuu [enepanbHOI
Accambnen OOH, «KOCMIYeCKOMY MyCOpY» Haet-
cA oIlpefie/ieHMe KaK «HEraTMBHOMY OCTaTOYHOMY
HPOAYKTY KOCMUYECKOI JIeATeNbHOCTH, (KOTOPBIit)
...IIpeAcTaBsAeT co00i MOMyIALMI0 6eCrone3HbIX
KOCMMYECKMX OOBEKTOB TEXHOTEHHOTO IMPOVCXOXK-
lleHNs, 3ace/AIIMX OKON03eMHOE KOCMIYECKOe
IIPOCTPAHCTBOY.

JlaHHOe ompefiesieHNe He CONEP>KUT IOACHEHM:
TOMY, 4TO C000J1 HpeAcTaBisieT «OecHoIe3HbIi
KOCMUYECKNIT OODBEKT, 3aCEAIOMMII  OKOMO3€eM-
HO€ KOCMMYECKOE IIPOCTPAHCTBO», XOT:A, MCXOHA
U3 €ro JIOTMKM, IIOf, Hero, HalpyMep, He IOfIIazia-
€T CyMKa C MHCTPYMEHTaMl, KOTOPYI0 aMepMKaH-
ckne actpoHaBTbl JK. Mor6emu u JI. O'Xapa BbI-
POHMIM B KOCMOCE IIpM pPEMOHTE COJHEYHbIX
Oarapeil Me>XIyHapOTHON KOCMMYECKON CTaHIM
B IIPOLIJIOM TOfy's.

B cr. VII u VIII® JloroBopa 1mo KocMocy peub
uper 06 00beKTaxX, 3alyCKaeMbIX B KOCMOC, ¥ UX
COCTaBHBIX YacTAX, a 1. “d” cr. I Kousenumm 1972 1.
0 MEXJ[yHapOJJHOIl OTBETCTBEHHOCTM 3a yiepo,
NPUYMHEHHbII KocMudeckumu obbekramu (Kon-
BeHIMsA 06 orBeTcTBeHHOCTN),” 1 “D” cT1. I KonBen-
myn 1975 . o perucrpanyuy 0oOBEKTOB, 3aIycKae-
MBIX B KocMuyeckoe mpocrpanctBo (KonBenmusa

0 peructpanyn),”’ OompemesioT 3T O0OBEKTHI Kak
«kocMmyeckye». GOpMyIMpPOBKY BbIlIeHa3BaHHbIX
0710KeHMIt IByX KoHBeHIIMIT c10BO B C/I0BO IIOBTO-
pAioT apyr apyra. OHM YCTaHABIMBAIOT, YTO «Tep-
MUH ,,KOCMUYECKUIT 0O'BEKT" BK/IIOUYAEeT COCTABHbIE
9acTU KOCMUYECKOTO 00beKTa, a TaKXkKe CPefCTBO
€ro JOCTaBKU U ero 4actu». B PykoBogAmux npun-
munax KOIIYOC Ttepmun MKII «xocMuyeckuit
00beKT» ITOfMEHEH CI0BOCOYETAHNMEM «aHTpPOIIO-
TeHHBIIl 00BEKT», KOTOPOMY He JaHO IOPUIIECKO-
TO OIpefiefieHNsA M KOTOpOe B CBSA3M C 3TUM He 00-
NafaeT NO/DKHON IPUANYECKON YUCTOTON; a KpoMe
TOTO, CTIOBOCOYETAHME «COCTABHbIE YaCT!», IIPUMe-
HsAeMoe B fioroopax MKII, nogmeneHo cnoBamu —
«(parMeHTHI U 7IeMEHTbI».

Cor/acHO TOJIOXKEHMAM TpeX forosopos MKIT?
¥ OOBIYHOII JIOTVIKE OT/IMYMUTETbHBIMM YepTaMU YKa-
3aHHBIX B HUX «KOCMIYECKUX 00DBEKTOB», ABJIAIOT-
s, BO-TIEPBbIX, TO, YTO OHY 3aIyI[eHbl B KOCMOC C
3eM/u, BO-BTOPBIX, TO, 4YTO B MOMEHT 3aIlyCKa OHM
IPUTOJHBI K 9KCIUTyaTanyn. B 1o >xe Bpemsa B Pyko-
Bopamux npuHuunax KOIIYOC peub uper o «Ha-
XOJALIMXCS HA OKOJIO3EMHOII OpOMTE MM BO3Bpa-
mamomuxcsi B arMochepy (HeQYHKIMOHAIBHBIX)
AHTPOIIOTeHHbIX 00bEKTAX», & TAKXKE COOTBETCTBY-
IOIIMX parMeHTax ¥ d7eMeHTax. B pesynbraTe Ho-
Beruibl KOIIYOC mop mono)keHMs IpUBeeHHON
bopmynpoBk, KoTopyio Tenepanbhas Accambres
OOH yrBepania 0puandecKyt Heobs3aTeNbHOI pe-
30/TI0LMel], «IOTMYHO» TIOANAJAI0T BCe HaXOfAIIye-
¢ B KOCMOCe 1 He MMeloliue JO/KHOTO I0pude-
CKOTO ompefenieHysi He(YHKIMOHAIbHbBIE 00BEKThI
aQHTPOIIOTeHHOTO XapakTepa,” a Takke UX «¢par-
MEHTBI 11 37IeMEeHTbI», 0] KOTOPBIMI IIPY YKeJTaHUM
MOYKHO IIOIpa3yMeBaTh KOCMUYeCKie 00beKTHI 11 NX
COCTaBHbIE JaCTIL.

17 YBKIM OOH. URL: https://www.unoosa.org/pdf/publications/st_space_49E.pdf (accessed date: 12.04.2024).

8 CyMKa C IHCTPYMeHTaMu ynieTesia OT aCTPOHABTOB B OTKPbITbIN KOcMoc. — PocbuszHecKoHcanmure. URL: https://www.rbc.
ru/rbcfreenews/65507180b9a7947f862b6815f (accessed date: 12.04.2024).

' Bo BTopom npegnoxeHun cT. VIl TekctoB [JoroBopa Ha PYCCKOM, aHMUNCKOM U GpaHLy3CKOM A3blKax MMeeTcA
Hebonbluoe pacxoxaeHue. B pycckom A3blKe NCMosb3yeTcs CNOBOCOYETaHME «KocMmnyecKunin ob6bekT». URL: https://www.
un.org/ru/documents/decl_conv/conventions/outer_space_governing.shtml (accessed date: 12.04.2024), a B aHMNIACKOM
(URL: https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/outerspacetreaty.html (accessed date: 12.04.2024) n
¢dpaHuy3sckom (URL: https://www.unoosa.org/pdf/gares/ARES_21_2222F.pdf (accessed date: 12.04.2024) si3blkax — CJIOBO
«0OBEKT.

2 OOH: KoHBeHLMA O MeXAyHapOLHOW OTBETCTBEHHOCTU 3a Ylep6, NPUUYMHEHHbIN KOCMUYECKMI obbekTamn oT 29
mapTa 1972 r. URL: https://www.un.org/ru/documents/decl_conv/conventions/damage.shtml (accessed date: 12.04.2024).
21 OOH: KoHBeHLUA O perncrTpaumm o6beKkToB, 3anyckaemMbix B KOCMUYECKOE MPOCTPaHCTBO, OT 14 aHBapa 1975 r. URL:
https://www.un.org/ru/documents/decl_conv/conventions/objects_registration.shtm (accessed date: 12.04.2024).

22 Cratba VIl JoroBopa no Kocmocy, cT. | KoHBeHuUmn 1972 . 06 oTBETCTBEHHOCTY, CT. | KoHBeHLMMn 1975 I. 0 perncrpauuu.
3 B (BA3M C aKTUBHbIM Pa3BUTUEM KOCMUYECKMX TEXHOJIOTUA MOXET BO3HWKHYTb BOMPOC 06 M3MEeHeHWu cTaTyca
NPUrOAHOIO K 3KCMyaTaumMm KOCMUYeCcKoro obbekTa, nepeBeleHHOro B Pa3pAf «KOCMUYECKOro Mycopa» B CUMY ero
HedyHKLMOHaNbHOCTM (Ha ocHoBaHuW PykoBoasawmx npuHumnos KOMYOC), nocne fo3anpaBKky Takoro o6bekTa B KOCMOCE.
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CortacHo nopcrarbe (C) CT. 2 YIIOMSHYTOJ BbILIe
TpeTbeil AMPEKTUBLI 1O KOCMMUYECKON IOMUTHKE
«HamnyoHanpHass IONUTHKA YIPaBIeHNMA KOCMU-
YeCKMM [IBVDKEHVEM» «OpPOUTATbHBINL MYCOp WK
KOCMUYECKMIT MYCOp HO/DKeH 0003Ha4aTh /10607
CO3/IaHHbIIl Ye/I0BEKOM / aHTPOIIOTeHHbIIT KocMuYe-
CKMIT 00BEKT, KOTOPBIIT BpallaeTcsi BOKPYT 3eMIn 1
KOTOPBI 0O/IbIIIe He CITYXXNUT KaKoii-/160 MOJIe3HO
nem»*!. Bo BCTymieHnu K 1epBoii I/1aBe BBIIIEYIIO-
MAHYTOIO MEXBEJOMCTBEHHOTO JIOK/IaJa IO «KOC-
MIYECKOMY MYCOPY», MOATOTOB/ICHHOTO VICIIOTHM-
TenbHbIM anmaparoM [Ipesupenta CIIA B 1995 .
[National Science... 1995:3], aHTpOIIOTeHHBIIT «KOC-
MIYECKIIT MyCOp» Ha3BaH «OpOUTANbHBIM», @ B Pas-
niere I OV >Ke ITaBBI TPY BUJja OpONUTAIBHOTO MycOpa
¢urypupyror kak o0bekThl. B mokmaze, B 4acTHO-
CTY, TOBOPUTCA: «BBI3BIBAIOT 00€CIIOKOEHHOCTD TPK
TiIa opbuTanbHOro Mycopa» (‘orbital debris” - op-
6uTanbHBIX 0610MKOB/OCKONKOB. — A. O.).

(1) O6wpexrs guamerpom 6onmee 10 cM, KoTO-
pble OOBIYHO HA3BIBAIOT KPYIHBIMU OO0BEKTAMM.
OTU KPYIHBbIe 00BEKTHI PETY/LIPHO 0OHAPY>KMBAIOT-
€A1, OTCTIeKMBAIOTCA 1 KaTaJIOTU3UPYIOTCA.

(2) O6mpexrs auameTpoM ot 1 1o 10 cM, KoTO-
pble 0OBIYHO Ha3bIBAIOT 00BeKTaMM pucka. O0bex-
ThI PMCKA HEBO3MOXKHO OTCIEANTD U KaTaIOIU3VPO-
BaTbh. B 3aBMCHMOCTM OT CKOPOCTH yAapa 0OBeKThbI
pUCKa MOTYT HaHeCTH KatacTpoduyueckuit yiepo.

(3) O6wpexth amaMeTpoM MeHee 1 cM waie
BCEr0 Ha3bIBAIOT MEITKVM MYCOPOM IV, B HEKOTO-
pBIX cry4asx, Mukpomycopom» [National Science...
1995:3].

[IpuBeseHHbIE BBITEPXKKM M3 PA3IMIHBIX JJOKY-
MEHTOB U VICC/IEfJOBATebCKON paboThl CBUETENb-
CTBYIOT O Pa3/IMYHOM IIOfIXOfI€ I BOCIIPUATUY OTHO-
IO U TOTO >XKe Kpyra moHATuit. Tax, ecmu poccuiickne
VICCTIEJOBATEN BUJAT B HEM COBOKYITHOCTb «OCTa-
TOYHBIX IIPOJYKTOB KOCMMYECKOIl AeATENTbHOCTH. ..
(u3) GecrionesHbIX KOCMMYECKUX 00BeKTOB» [Mo-
Huropusr 2015:17], a KOIIYOC Boienser B HeM
TaKOe Ka4eCTBO KaK He YHKIMOHAIBHOCTD «aHTPO-
HOTeHHBIX 00'bEKTOB, a TAK>Ke MX 9/IEMEHTOB 1 par-
MEHTOB», TO aMepPUKAHCKIE OPraHbl VICIIOMHUTEIb-

HOJI B/IACTY OIIPEE/IAIT TPU BUAA «OPOUTATBLHOTO
Mycopa» KaK OOBEKTBI B 3aBUCHMOCTI OT pa3Mepa
COCTaB/IAIOLINX €0 KOMIIOHEHTOB, a TaKoe Bupe-
HJie COBIIAflaeT C TeM 3Ha4YeHVeM, KOTOpoe IIpuiaeT
BBILIIE YIIOMSHYTBIN OKCQOPACKNUIT CTIOBaph CIIOBY
‘debris” (a UMEHHO «OOIOMKI, OCKOIKIL» ).

B cBoro ouepenp ucrnonb3oBanue cnosa ‘debris”,
KOTJla eMy HpMAAeTCSA 3HaueHue M Mycopa, M 00-
JIOMKOB/OCKOJIKOB, 11 OOBEKTOB, BBIHYXJAeT pas-
TPAaHUYNUTD NMOHATHUA «MYCOP» U «COCTaBHbIE YaCTI
mycopa». Kpome Toro, IpuBeleHHbIe IIpUMepbI
CBUJIETENbCTBYIOT O HEOOXOAMMOCTM «COI/IACOBa-
HMA Ha MEX[YHapOJHOM YPOBHE HOPUANYECKOTO
OIpefie/leHNsI TepMUHA ,KOCMUYECKMIT Mycop“»®,
a TaKXKe «BBIPAOOTKYU MeXIYHAPOIHO IPU3HAHHBIX
onpezenennit 6a3oBbIX TEPMIHOB B cdepe mpobite-
MAaTUKJ TEXHOT€HHOIl 3aCOPEHHOCTH I VUCIIONb-
30BaHNUA IPM pPaspabOTKe pPasIMYHBIX IIPABOBBIX
MHCTPYMEHTOB».

KimoyeBbIM MOMEHTOM [jIA NOHUMAHUA CYTU
IPYMEHEHHOTO IpJeMa IO IIepeBOAY MPUTOZHBIX
K JCIIO/NIb30BaHMIO (BO BpeMs 3amycka ¢ 3eMin)
KOCMIYECKOTO 00BEKTa M ero0 COCTABHBIX YacTell B
paspsy «KOCMUYECKOTO0 MYCopa» B OKOJIO3€MHOM
IPOCTPAHCTBE AB/IAETCA UCIONb30BaHMe B POPMY-
muposkax KOIIYOC omnpenenenns (mpunaraTenn-
HOT0) «aHTPOIIOTEHHBII» TIepef; CIOBOM «0OBEKT»,
a TaKKe He MMEIIINX OIpefie/ieHNsA M He UCIONb-
3yembix B MKII coB «dpparMeHTBl U 9/1eMEHTHI»
VI IpMIaHNe UM TaKOTO Ka4ecTBa, KaK He PyHKIINO-
Ha/IbHOCTD IIPY HAXOXKZIEHUN MX Ha OpOUTe WM 110
BO3BpauleHun B arMocepy. IIpu atom s mepe-
BOJ]a B MIHOE Ka4eCTBO JCIIO/Ib3yeTCs He TIepBooYe-
penHoOe 3HaYeHe c/ioBa ‘debris” — «06I0MKM, OCKOII-
KI1», @ BTOPOCTENEeHHOe — «Mycop». C TOUKY 3peHust
3[IpaBOTO CMBIC/IA, Pa3pabOTUYMKI BBIIETIPYBE/ICH-
HOJT GOpPMY/TMPOBKY He YUIH, YTO He Pa3pylieHHbII
00beKT He MOXKeT IPefCTaB/IATb CO00I «OCKONKM/
06710MKI».

Cornacio  ¢opmymmpoBkaMm  PykoBopsmmx
npuniunos KOITYOC, kocmudecknit 00beKT cTa-
HOBUTCSI MYCOPOM B CUJIy «OOBSBIEHUS» €r0 He-
¢dyHkumoHambHbIM. OpHako PykoBopsmue IpuH-

24 The White House. Presidential Memoranda: Space Policy Directive-3, National Space Traffic Management Policy.
% 3asABneHue generauyun Pecny6nukn benapycb Ha 60-i ceccumn HTTK B BeHe. 2023 T. (M. 7 noBecTkM AHA «KocMmyeckmi
mycop»). URL: https://www.unoosa.org/documents/pdf/copuos/stsc/2023/Statements/9_AM/7_Belarus_9_Feb_AM.pdf

(accessed date: 12.04.2024).

% 3asaBneHue fenerauyun Poccuiickoin Oepepaunm Ha 61-i1 ceccun KOMK B BeHe. 2022 . (n. 11 noecTky AHA «O6LWmin
06MeH MHdOopMaLen U MHEHMSIMU O IOPUANYECKUX MEXaHU3MaX, UMEIOLLMX OTHOLLEHME K MPVHATII0 Mep MO YMEHbLUEHNIO
3aCOPEHMs U 3aCOPEHHOCTU KOCMYECKOTo MPOCTPAHCTBA, C yYeToM paboTbl HayuHo-TexHMYeckoro nogkomuteta»). URL:
https://www.unoosa.org/documents/pdf/copuos/Isc/2022/Statements/1AprPM/11_Russian_Federation_1_April_PM.pdf

(accessed date: 12.04.2024).
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[MObl HE COMEP)KAT TAKUX IO/IOXKEHMIT, KOTOpbIe
ilaBajy ObI OTBET Ha BOIIPOC O TOM, KTO (00'BsBIIAET)
OIpefiesieT, YTO «aHTPOIIOTEHHbIT 00BEKT, a TAK)Ke
ero hparMeHTsI 11 97eMEeHTHI» QYHKIIMOHAIBHO TIPH-
TOJ{HbBI/HETIPUTOIHBI K MCIIO/Ib30BAHNIO.

4. IlomoxeHNss MEXAYHAPOXHBIX JOTOBOPOB,
pe3ontonuu Tenepanbnoit Accam6bnen OOH u fo-
kyMmenta MKKM, KoTopbie MOTYT GbITH MCHONTB30-
BaHBI /I ONpefeNeHNs HOHATIA «KOCMIYEeCKIIT
MYCOp» ¥ eT0 KOMIIOHEHTHOJ 6a3bI

Tpu porosopa MKII copepykaT IonoXkeHMus,
UMeIOIe CaMOe HENOCPeNCTBEHHOEe OTHOLIEeHMEe K
npo6/eMaTiKe aHTPOIIOTEHHOTO 3arpsA3HEHNA OKO-
JI03€MHOT'0 KOCMMYECKOTO IPOCTpaHCTBa. B yacr-
HocTy, B cT. VII u VIII [JoroBopa o KOCMOCy roBo-
PUTCA, YTO 0O'BEKT, 3aITyCKAeMBblil B KOCMOC, IMeeT
cocTaBHbIe YacTy, a B myHkTax ‘d” ct. | KonBeHiymn
06 orBercTBeHHOCTN 11 “D” cT. I KoHBeH1MM o pern-
CTpalyy TOBOPUTCA O TOM, YTO TEPMUH «KOCMUYe-
CKMI1 00BEKT» BKIIIOYAET «COCTABHbIE YaCTH, a TAKKE
CPeZCTBO €ro JOCTABKU 1 €0 4acTy». JIBe BblIIlIeHas-
BaHHble KOHBEHLIMN PAaCKpBIBAIOT TEPMUH «KOCMU-
4eCKUit 00beKT», HO He COTePKaT OIpefe/ieH it s
TaKMX CJIOB ¥ CTIOBOCOYETaHMIA, C/IEIYIOLIMX 33 STUM
TEPMUHOM, KaK «COCTaBHbI€ YaCTU KOCMUYECKOIO
00beKTa, a TAK)XKe CPEACTBO €ro JOCTABKMU U €To Ya-
CTU». A OHM MMEIOT BeCbMa CYIL|eCTBEHHOE 3Hade-
HII€, TaK KaK, eC/Il PAacCMATPUBaTh BOIPOC COCTaB-
HBIX YacTell C KOHCTPYKLMOHHON TOYKY 3pEHM, TO
ClefioBaZio Obl OTMETUTD, YTO COOTBETCTBYIOILIVE
4acTy 00ecHednBalOT BO3MOXHOCTD 3aIlycKa KOC-
MMYECKOr0 00beKTa B OKOJIO3eMHOE IIPOCTPAHCTBO
U ero QYHKIVIOHMPOBAHMA B KOCMOCE.

Bonee Toro, cormacuo cr. VIII [lorosopa 1o xoc-
MOCY, «IpaBa COOCTBEHHOCTV Ha OOBEKTHI, 3aIly-
IleHHble B KOCMIYECKOe IIPOCTPAHCTBO... M Ha UX
COCTaBHbIE YaCTU OCTAIOTCA HE3aTPOHYTHIMU BO
BpeM: UX HAXOX/IeHUA B KOCMIYECKOM IPOCTpPaH-
CTBe WM Ha HeOECHOM TeJle, YUIU 110 BO3BpAllleHUN
Ha 3emsito». JJaHHOe mono)keHne JJoroBopa moMumo
HOJTBEPKZIeHNsT He3bI0/IeMOCTY IIpaBa COOCTBEH-
HOCTJ Ha KOCMUYECKUiT OOBEKT M ero COCTaBHbIE
4acTy NpefHAa3HA4YeHO TaKKe J/IA IPaBOBOro obe-
criedeHys 6e30MaCHOCTI MX SKCIUTyaTall M.

Hemorm4HpIM ¥ HOPUBOAAIIMM K HEPasyMHbIM,
C TOYKM 3peHMA HOPM MEX[YHapPOJHOIO [JOroBOp-
HOTO IIpaBa, Pe3y/lbTaTaM MOXXET BBIITIALETD IIpef-

HOJIO)KEHVe O TOM, YTO IPaBO COOCTBEHHOCTM Ha
He(YHKIMOHUPYIOLVIT KOCMUYECKIIT 00BEKT, Bya-
Jie/iblieM KOTOPOTO ABJIAETCA Kakoe-1ubo rocynap-
cTBO, octaercs (B cuny Hopm MKII) nesampony-
MuiM, I B TO K€ BpeMs JIF00011 JKeaoINil MOXKeT
PacHopsKAaTbCA COCTABHBIMU YacTAMM KOCMMYe-
CKOTO O0BEKTa MMV WCIONb30BATh VX IO CBOEMY
YCMOTPEHMIO Ha TOM OCHOBAaHNM, YTO TOCYAAPCTBO
€ro IrpaXk[JaHCKOl TIPMHATIIeKHOCTI ITPeJOCTaBUIO
eMy IpaBO PACHOPSKATBCA MIOOBIMU OTCITYXKMB-
IIMMM CBOJl BEK KOCMMYECKVMMM OOBEKTaMM WM
UX COCTaBHBIMM YaCTAMM Ha OCHOBaHUY HOPM Ha-
IIMIOHAJIbHOTO 3aKOHOJIaTe/TbCTBA, MOJKPEIIAeMOro
Iopuandecky HeobsizarenpHbiMu pernenusavu OOH.

ITo MHeHMIO aBTOpPA, OTCYTCTBYE MEXYHApPOJ-
HO-IIPM3HAHHOTO (B IIATY JIEVICTBYIOIINX JOTOBOPAX
MKII) ompenenenust s COCTaBHBIX (C KOHCTPYK-
IIVIOHHOJl TOYKM 3peHMs) dYacTeil KOCMMYECKOTo
o6bexTa,” 3amyuieHHoro ¢ 3emmn (a B Oymyuem —
CO3[JAHHOTO Ye/I0BEKOM B KOCMIYECKOM IIPOCTpaH-
CTBe), laeT OCHOBaHIe PacCMaTpPMBATh JI00bIe He-
OTbeM/IeMble JacTy €T0 KOHCTPYKIVH, M3HAYaTbHO
ABNIABIINECH QYHKIMOHAIBHBIMU 1 IIPUTOFHBIMU K
VICTIONIb30BAHMIO, KaK COCTABHbIE BHE 3aBUCUMOCTI
OT X QYHKIMOHA/IBHOTO COCTOSHIIAL

B ycnmoBmAx OTCYTCTBMA MeXyHAapOIZHO-TIPU-
SHAHHDBIX ONpEeNe/NeHUIl I COCTaBHBIX 4YacTell
KOCMIYECKOTO 00BeKTa, a TaKXke IOpANKa ¥ BO3-
MOXXHOCTM TIpMMeHEHMsA B OTHOLIEHMV TAKUX 4Ya-
creil Kakux-mbo peiicteyromyx Hopm MKIT He-
3p1671eMbIM ocTaetcsi nonoxenne ct. VIII JloroBopa
0 KOCMOCY O TOM, 4TO IIpaBa COOCTBEHHOCTH Ha
KOCMIYEeCKJe 00BEKTBI M IX COCTaBHbIE YaCTH OCTa-
I0TCS He3aTPOHYThIMU. Kak 13BecTHO, COCTaBHBIMM
YacTAMM TAKOTO ITpaBa ABJAITCA TPM IIPABOMO-
4y - TMOJb30BAHNA, BIAfIEHNA U PACIOpPsKeHMA.
KitoueBoe 3HaueHMe NMPUMEHNUTEIBHO K «HE(YHK-
[IVIOHVPYIOLIEMY» KOCMUYECKOMY OOBeKTy (3amy-
I[EHHOMY C 3eMJIV 1 HaXOJAIIeMYyCs B KOCMUYECKOM
IPOCTPAHCTBE), @ TAKXKE K €0 COCTAaBHBIM YaCTAM
MMeeT TpeThe ITPaBOMOoYNe.

B ycnoBmaAx, Korma OTCYTCTBYeT HOrOBOpHAs
MEXIYHapOJHO-IIpaBOBas OCHOBA OIpefeNeHns
(bYHKIMOHAIBHOCTH/HePYHKIMOHATTBHOCTA  KOC-
MMYeCKOr0 06'beKTa M €0 COCTABHBIX YacTell, IPaBo
06BABUTD KOCMIYECKIIT OOBEKT W/IN €T0 COCTABHbIE
4acTy 0O'BEKTOM «KOCMIYECKOTO MyCOpa» SABJIACTCA
HeOTbeM/IEMBIM IIPaBOM T'OCYIapCTBa PETUCTpaLN
VIV 3aITyCKAIOIIeTo rocyAapcTsa. PaBHBIM 06pasoM

%7 Cm.:cT. 31 BeHCKOW KOHBEHLUM O NPpaBe MeXXAYHaPOAHbIX JOroBopoB 1969 1., koTopas onpeaenaeT NopsAAOK TOIKOBaHUA
TEPMUHOB MeXKAYHAPOAHbIX COrNaLleHNii, HO He C/TOB 1 CIOBOCOYETaHWI, ncnonbdyembix B Hux. URL: https://www.un.org/
ru/documents/decl_conv/conventions/law_treaties.shtml (accessed date: 12.04.2024).
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B paMKaX pea/iusallii TPeTbero IpaBoMOYMs Ipa-
BO COOCTBEHHOCTY Ha He(YHKIVIOHAIbHBII 00BEKT
U €r0 COCTAaBHbIE YaCTH BJafesiel] MOXKET IepefaTh
ApyTOMy JIUILLY.

VHpopmanuio o Brajienbiie KOCMUYECKOTo 00b-
€KTa U €ero COCTaBHbIX YacTell, MMeIIleM IIPaBo
pacropspKeHNsA Ha3BaHHBIM 00BEKTOM, MOXHO II0-
YepIHYTb 13 HALMOHAJbHBIX PEIUCTPOB, CO3/laHMe
KOTOpbIX mpemycMmarpusaeT cT. II Konsennum o
perucrpanyun. OTTOp>KeHME TPETbero MpaBoOMOYM:
107 TIOOBIM IIPeIIOroM, He VIMEIIuM Hof, co60it
OCHOBaHMII B MeXIYHapOJZHOM IpaBe, OyieT mpes-
CTaB/IATH 0001 IIOCATATENBCTBO HA YACTHYIO COO-
CTBEeHHOCTb M Hapyuenue cr. VIII Jlorosopa mo
kocMmocy. Ilo MHeHuI0 aBTOpa, IpaBOBblE peanny
COBPEMEHHOTO COCTOAHMUA KOCMUYECKOTO JIBIDKe-
HMA, OCOOEHHO IPM y4yeTe HBbIHEILIHell 3aCOpeHHO-
CTU OKOJIO3€MHOTO KOCMMYECKOIO IIPOCTPAHCTBA,
TpebyIOT CO3[jaHNsA MEX[YHApOJHOTO Karajora He
TOJIbKO KOCMIYECKIX 0O'BEKTOB, HO I MIX COCTaBHBIX
JacTeil.

[Ty6nukauus B 1977 1. aMepUKaHCKMM y4YeHbIM
1. KeccepoM pe3ynbTaToB 1MCCIefloBaHMII IO OIleH-
Ke 3aTPA3HEHHOCTI OPOMUT M OIACHOCTY KaCKaJHO-
r0 CaMOpPa3MHOXEHUA «KOCMUYECKOTO MYcCOpa» B
pesy/nbraTe B3aMMHBIX CTOJIKHOBEHMII €r0 YacTell
(umn 06bexToB) [Kmromaukos 2021:32-43] nmopron-
KHY/Ia MEXJ[yHapOfHOe KOCMIYecKoe co00IecTBO
K TOMY, 4TOOBI IIepeBecTH 3Ty HmpobieMy CHavana
B IUVIOCKOCTb e 00CYX/IeHNS, a B JaJIbHelIeM - K
MOWCKY IyTell HpaKTU4ecKoro pemenuna28. i
3TOro, B YyacTHOCTH, Ob11 cosnan MKKM, koTopbiit
Ha IIPOTSDKEHMN yyKe MHOTYX JIeT paboTaeT Haj co-
BEpIIEHCTBOBAHMEM COOCTBEHHBIX PyKoBOmAIINX
IPVMHLNUIIOB IpefyNpeXaeHNs 00pa3oBaHMUA KOC-
MMYECKOT0 Mycopa.

CornacHo umHbOpManuy, pasMelleHHON Ha
ofHOIT 13 BeO-cTpanui caiita HaryonaabHOro
YIIpaB/IeHNs 110 aQ9POHABTHKE U UCCIIENOBAHNIO KOC-
mudeckoro mpocrpancTsa CIHIA (HACA): «3tot
JIOKYMEHT ObUI IPUHAT... B 2002 T., C/IerKa mopBep-

THYT nepepabotke B 2007 u 2020 rogax»*. OgHaxo,
Kak HasBaHHble PykoBopsamue npuauunsl MKKM,
TaK U IpyTye MaTepyasbl, IOATOTOBIEHHbIE U MOJ-
rOTaB/IMBaeMble STVIM HAy4HBIM (OPYMOM, B CUITY
TOTO, YTO OH AB/IAETCA He MEeX[YHapOZHON opra-
HU3aLMeN, a MEXIYHAPOLHOI CTPYKTYpPOIl — CBO-
€ro popia «KayboM II0 MHTepecaM», IPefCTaBIIAIT
c0060J1 BCEro JMIIb CBEEHNA HAyYHO-TeXHIYECKO-
ro XapakTepa, KOTOpble 3aMKCUPOBAHBI Ha Mare-
PUAIbHBIX HOCUTEIAX MHPOPMALNY, KOTOPbIE «He
YCTaHAB/IMBAKT KaKMX-TMOO 00:3aTeNbCTB MM
IOPUANYECKNX TpeOOBaHMI» I  IOPUANYECKUX
JINL, YY9ACTBYWIIMX B €ro pabote, U KOTOpbIE, CO-
OTBETCTBEHHO, MOTYT OBITb VICIIO/Nb30BAHbI JIMIIb
B KauecTBe HayYHO-TEXHMYECKOIl, HO He MeX/yHa-
POIHO-IIPaBOBOII OCHOBBI PelleHs BOIIpoca 00 ak-
TVBHOM YZJaJIEHUV «KOCMIYECKOTO MyCOpay.

Ha ocHoBanum u ¢ yuyetom nonoxenui Pykoso-
paumx npuHIunos MKKM KOITYOC paspaboran
cobcTBeHHbIe PyKoBOAAIIME IPVMHLNUIIBI, KOTOpPbIE
Tenepanpuas Accam6bness OOH ogobpwia 1. 26 pe3o-
motmu 62/217 ot 22 pexabps 2007 1., moguepkHYyB,
YTO OHM «OTPAXKAKT CYI[ECTBYIOI[YI HPaKTUKY,
BBIPAOOTaHHYI0 PAJOM HALIOHATBbHBIX ¥ MEXY-
HApOJHBIX OpraHM3alNil», a TAKKe «He SBMIAITCA
IOPUANYECKN 005A3aTe/IbHBIMY 110 MEeXAYHAPOITHO-
My IIpaBy», U TIpMU3Baja TOCYHapCTBa-4IeHbl MPU-
MEHATb 3TU PYKOBOJAIINE IMIPUHILUIIBI C TOMOLILIO
COOTBETCTBYIOIINX HAIMOHATbHBIX MEXaHJ3MOB.

5. AMepMKaHCKUiI moAxop K IpoOneMarnke
«OpOUTATBHOTO MyCOpa»

B cBsA3M ¢ 9TMM 0COOBIIT MHTEpeC MpeACTaBIIAeT
3akoH 06 OpOMTA/NIBHON YCTONYMBOCTY WM 3aKOH
06 op6urax CIIIA, npomepmmit cnymanus B CeHare
Konrpecca aroro rocymapcrsa (31 oxts6ps 2023 r.)
N OXMJARWMIA cBoero yreepxxpeHna Ilamaroii
npencrasuteneii Konrpecca u Ilpesugentom Coe-
nuHeHHbIX [[ITaToB*. [laHHBII 3aKOHOIPOEKT MOX-
HO JICTIOIb30BATh B Ka4ecTBe HAITIANHOTO IpuMepa
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% TonosaHeB W.H. MNpobnema TeXHOreHHOro 3aCOPEeHMA OKOJSI03eMHOTO KOCMMYECKOro MPOCTPAHCTBA U OCHOBHble
HanpaBneHua ee peweHna. — LleHmp soeHHo-nomumuyeckux ucciedosaHud. 2015. URL: http://eurasian-defence.
ru/?g=node/34149 (accessed date: 12.04.2024).

2 NASA Orbital Debris Program Office. URL: https://orbitaldebris.jsc.nasa.gov/reference-documents/ (accessed date:
12.04.2024). NMocnepHIol0 13 Ha3BaHHbIX BEPCUI MOXHO nocmoTpeTb Ha calite HACA (URL: https://orbitaldebris.jsc.nasa.
gov/library/IADC-Space-Debris-Guidelines-Revision-2.pdf (accessed date: 12.04.2024)).

30 MyHKT 26 Pe3ontouun lreHepanbHoi Accambnen OOH 62/217 ot 22 gekabpsa 2007 r. URL: https://www.unoosa.org/pdf/
gares/ARES_62_217R.pdf (accessed date: 12.04.2024). OOH: Pykosogsuime npuHumnbl KOMYOC. URL: https://www.un.org/
ru/documents/decl_conv/conventions/space_debris.shtml (accessed date: 12.04.2024).

31 ORBITS Act of 2023. S. 447. URL: https://www.congress.gov/bill/118th-congress/senate-bill/447 /text?s=1&r=43 (ac-
cessed date: 12.04.2024).
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TOT0, KaK OT/Ie/IbHbIE TOCYapCTBA IPUMEHAT Py-
kosopAmye npyHunsl KOITYOC «c nomornsio co-
OTBETCTBYIOLIVX HAIMOHA/IBHBIX MEXaHU3MOB.

B 3akoHOIpO€KTe MOHATHE «KOCMMYECKMII MY-
COp», UCIONb3yeMOe U B Ha3BaHWUM, U B IPAKTHKeE
MKKM, ¢urypupyer Kak «opOUTATbHBIIL MYCOP».
CoracHo omnpeneneHnto u3 § 6 cT. 3 OH «03Ha4YaeT
M000/1  CO3AHHBIN  YeNOBEKOM/aHTPOIIOTeHHbII
KOCMMYECKMII 00bEeKT, BPALIAIOLINIICS BOKPYT 3eM-
7, KOTOpBIiL: (A) OOJblile He CITYy)KUT HaMeYeHHOI
uem; u (B) (i) mocTur koHua cBoen Muccuy; v (ii)
HeCIocobeH K 6e30I1aCHOMY MaHEeBPUPOBAHMIO VTN
SKCIUTyaTaIMI».

CrnemyeT OTMETUTb OIpEJie/IeHHOE CXOJICTBO
JIAHHOTO OIIpEeie/IeHNs C TeM, YTO JJAI0T «KOCMuUde-
CKOMY Mycopy» PykoBogAlIie IPUHIIIBI IO Hpef-
YIPeXIeHN0 00pa3oBaHMA KOCMIYECKOTO Mycopa
u MKKM?*, u KOITYOC.*® Ho ecnmu B PykoBops-
myux npuanunax MKKM u KOITYOC peun upger
00 aHTpOIIOTeHHBIX 00beKTax (man-made objects),
a TaKXkKe MX (pparMeHTax ¥ /eMEeHTaX, TO COITIACHO
aMepMKaHCKOMY 3aKOHOIIPOEKTY IOJ OIpefe/ieHue
JUL TepPMIHA OpOUTA/IBHBII MYCOP TIOAIA/AIOT /10~
Ovle co30anHble 1es08eKoM/aHmponozeHHble KOCMNI-
geckye o0bekTsl (any human-made space objects).
Takas ¢opmymupoBKa ImpegycMaTpuBaeT BO3MOX-
HOCTDb IIPUMEHEHMs aMepPUKAHCKOTO 3aKOHA K «aH-
TPOIIOTEHHBIM 0OBEKTaM C MX pparMeHTaMM U J1e-
MeHTaMu» (cM. PykoBopsmue npuxumnsl MKKM n
KOITYOC), a TakXe K «KOCMUYECKUM 0OBEKTaM U
VX COCTaBHBIM YacTAM» (CM. BBIIIECYIIOMAHYThIE J10-
rosopbl MKII), Bpauarommmcst BOKpyT 3eMJIn.

B T0 ke BpeMs MMeIOTCA CyleCTBeHHbIe Pas/in-
9T MEKY TEPMUHOM «KOCMUYECKUIT 0OBEKT» 13
porosopos MKII u cnoBocoyeTaHneM «KocMmdye-
CKIiT 06'beKT», UCIIONb3YeMOM B aMEPMKaHCKOM 3a-
koHonpoekre. Ecrm B JloroBope 1o kocMocy, a Takke
B KoHBeHIMAX 0 perucrpanym 1 06 OTBETCTBEHHO-
CTV TOBOPUTCS O IPUTOFHBIX K SKCITyaTanmu (uc-
HO/Ib30BAHUIO) «KKOCMUYECKNX 00BEKTaX, 3alyIIeH-
HBIX B KOCMIYECKOe MPOCTPAHCTBO», BKIKOYAA UX
COCTaBHBIE YaCTH, TO B aMEPUKAHCKOM 3aKOHOIIPO-
eKTe pedb UJET Y>Ke O COBEPIIEHHO IPYToii KaTero-

puy 06beKTOB — «TIOOBIX CO3[JAHHDBIX YeTOBEKOM/
AHTPOIIOTeHHbIX KOCMITYECKIX 00'beKTax», KOTOpbIe
HaXOJATCSI Ha OKOJIO3eMHOJI opbute (Bpaijarorcs
BOKpYT 3eMyn), 067majjast pyu 9TOM PsIOM IIpU3HA-
KOB (PYHKIIMOHA/IBHOJ HEIIPUTOTHOCTM, YCTaHABIIN-
BaeMbIX aMePMKaHCKIM 3aKOHOJIATe/TbCTBOM.

CorlacHO MOJIOXKEHMAM HepPBOJi I71aBbl YIIOMMU-
HaBIIETOCs Bbllle MEXBEJOMCTBEHHOTO [JOK/Iafia
[0 «KOCMUYECKOMY MYCOPY», IIOATOTOBIEHHOTO
UCTIONMHNUTebHBIM amnmnaparoM IIpesmpenta CIIA
B 1995 1., NOHATHE «OpPOUTATIBHBI MYCOP OOBIYHO
OTHOCUTCS TONMBKO K MaTepMalbHBIM (M3NYeCKUM
o6bexkTaM, (man-made) CO3MAHHBIM Y€TOBEKOM/
AHTPOIIOTEHHBIM (a He, HAIIpUMep, K METEOPUTAM)»
[Interagency report 1995:3]. C ydyetoM J[aHHOTO
HOJIOXKEHVA JJOK/Iafla aHEK[JOTUYHO BBIIJIAMNUT, Ha-
HpyMep, CUTyauus ¢ pexannsamm, BbIOPOLIEHHBIMM
3a 6OPT KOCMIYECKOTO KOpab/s™, KOTOpble CTaHO-
BATCA OPOMTATILHBIM MYCOPOM He B CUJTY TOTO, YTO
OHM 3aIyLIEeHbI C 3eMJIM U ABJIAIOTCA «0OTOMKaMu/
OCKOJIKaM1»,” a B CUJTY IPU/JAHHOTO €My aMepUKaH-
CKUM 3aKOHOJATelIbCTBOM KaueCTBA «CO3[JAHHOTO
4e/I0BEKOM/aHTPOIIOTE€HHOTO KOCMIYECKOTO 00beK-
Ta», He ABJIAIOLIEI0CA K TOMY )K€ MeTEOPUTOM.

Boree ry60KyI0 OLleHKY pacCCMOTPEHHBIM BBIIIE
pasnuunaM Mexnay tepmuHoM MKII «kocmmueckmit
00BEKT» M CIOBOCOYETAHMEM «II0OON CO3TaHHBII
4e/I0BEKOM/aHTPOIIOTEHHBII  KOCMMYEeCKMT  00b-
€KT», MCIOJIb3yeMOM B aMEpPMKAHCKOM 3aKOHOJa-
Te/IbCTBE, MOITIM OBI aThb QUIONIOTN C YYETOM IIPU-
BeJleHHBIX Bblllle cooOpaxkeHuit. C OpUANYECKOI
)K€ TOUKM 3peHMsA POpMYIMPOBKM, UCHOIb3yeMble
B aMEPMKAaHCKOM 3aKOHOIIPOEKTE, OCTAB/IAKT OT-
KPBITBIMM DAL BOIPOCOB, B YaCTHOCTHU, B CUIIY
TOT0, YTO 3aKOH IIpeHA3HAYACTCH [/I IIPUMEHEeHNA
3a IpefiefaMyil TePPUTOPYANIBHOTO BEPXOBEHCTBA
CIIA, a ato TpebyeT Ipefe/nbHOI OPUANYECKOI
YJCTOTHI B MICIIO/Ib3YeMbIX (POPMYIMPOBKAX.

C MoMeHTa BBefleHMs B JelICTBME 3akoHa 00
opbuTax MOXXET BOSHMKHYTb CUTYalVsA, Koraa Bep-
xoBHOMY cyny CIIA mpupercs BBIACHATb CMBIC/IO-
BOE 3HaueHMe MICHTUYHBIX [0 HAIVICAHMIO C/IOBO-
COYeTaHMA «KOCMUYECKNUIT 00BEKT» aMePUKaHCKOTO

32 JADC Space Debris Mitigation: Guidelines. . 3.1. URL: https://orbitaldebris.jsc.nasa.gov/library/IADC-Space-Debris-

Guidelines-Revision-2.pdf (accessed date: 12.04.2024).

3 OOH: PykoBogdwwme npuHUMnbl KomuteTa no MCMonb30BaHMI0 KOCMUYECKOrO MPOCTPAHCTBA B MMPHbIX LenaxX Mo
npegynpexpeHuio obpasoBaHua KocMmyeckoro mycopa. URL: https://www.un.org/ru/documents/decl_conv/conven-

tions/space_debris.shtml (accessed date: 12.04.2024).

3 Cm.: Jae B KOCMOCe MbiuLia: Kako Mycop KpykuT B Bakyyme. URL: https://habr.com/ru/companies/ruvds/arti-

cles/784182/ (accessed date: 12.04.2024)).

3 Oxford Learner’s Dictionary. URL: https://www.oxfordlearnersdictionaries.com/definition/english/debris (accessed date:

12.04.2024).
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3aKOHa I TEPMIHA «<KOCMIYECKUIT 06bEKT», UCIIONb-
3yemoro B gorosopax MKII. Ilpu pemennn gaHHoO-
ro BoIpoca BepXoBHOMY cyAy NIpupierca IPUHATD
BO BHMMAaHME, YTO B aMEPMKAHCKOM 3aKOHE peyb
UJET 0 M060M CO3JaHHOM 4eIOBEKOM/aHTPOIIOTeH-
HOM KOCMIYECKOM 00beKTe, KOTOPbIl HaXORUTCA
B KOCMOCE I KOTOpBIil IIOAIafiaeT II0f NPU3HAKY
HeyHKIVMOHA/IbHOCTI/HECTIOCOOHOCT K MaHEBPU-
POBAaHIIO Ha OCHOBaHUM KpUTepMeB aMepPUKaHCKO-
rO HaIlMOHAJIbHOT'O 3aKOHO/ATeNbCTBA, IPUTOM YTO
IpaBoO COOCTBEHHOCTM Ha JHOOON «KOCMIYECKUIT
0OBEKT U ero COCTAaBHBIE YaCTW», OCTAETCA B CUITY
HopM MKII He3aTpoHYTBHIM, HECMOTPA Ha TO YTO
OHJ HEIIPUTOJHBI [/ peanusalyy Ipasa Mo1b30-
BaHVA, HO MOTYT CO3/JaBaThb YyIrpo3y 0e30IacHOCTI
HPUTOFHBIX K 3KCIUTYaTAlMy KOCMUYECKUX 00BeK-
TOB, 3aITyIIE€HHbIX C 3eMJ/IN.

Cyna mo HanmuMyecTBYIOIell HOPMAaTMBHON UH-
dopmanmy, aMepuKaHCKVe IOPUCTBI IIpU paspa-
00TKe HOPMAaTVMBHBIX aKTOB U JJOKYMEHTOB IIO KOC-
MOCY YYMUTBIBAKOT IOJIOXKEHUA 4. 2 CT. 2 BeHckoill
KOHBEHI[MM O IIpaBe MEXIYHapOJHBIX JIOTOBOPOB
1969 1., KoTOpas mpegycMaTpyUBaeT BO3MOXKHOCTb
IOpU/JaHNA VHOTO 3HAYEHUA TePMUHAM MeXIyHa-
POZHBIX TOTOBOPOB «BO BHYTPEHHEM IIpaBe H000ro
rocyziapcTba». JlaHHas HOpMa OTKpPbIBAeT IIMPOKIMe
BO3MOXXHOCTY [y MaHUIYIMPOBAHM:A HE TOJbKO
TepMIHAMI, HO M ellie B OOJIbIIell CTeIIeHN CI0BAMM
wm cnoBocovetanusavu n3 MKII mna cosgannsa B
HAlLlMOHAJIbHOM IIpaBe HOBEJUI, IpefjHa3HaYeHHbIX
1A UCHO/Ib30BAaHUA B KOCMOCE, KOTOPBII aMepu-
KaHCKMe IT00AIMCTBl CTPEMATCSA IIPEeBPaTUTb B
IPOCTPAHCTBO C HEYPEryIMPOBaHHBIM PEXNIMOM
U3-3a IIPUPOJHBIX PecypcoB ero HebecHsix Ten [I1a-
TpyuIes 2023:2-9].

IIpuBeneHHbI IPUMED UCIIONb30BAHNA Ha3BaH-
Horo TepmyuHa MKII B HalyoHanbHOM 3aKOHOJA-
tenbcTBe CIIIA B Bujie MAEHTUYHOIO 110 HAIIMCAHUIO
C/I0BOCOYETAHMs, KOTOPOMY aMEPMKAHCKOEe 3aKO-
HOJIaTeNbCTBO He [aeT OIpeJe/leHNs, HO IpujaeT
ormnyHoe oT TepmyuHa MKII 3Hauenue, npepcras-

nseT coboil psoBOI 00paser TOro, Kak aMepyKaH-
CKJ€ IOPUCTBI «Pa3MbIBAIOT» HOPMBIL ¥ IIOIOXKEHVI
MeX/JYHapOJHOTO KOCMIYECKOTo IpaBa’’ ImyTeM Ux
IPOU3BOILHOTO TIPYMEHEHN)s B HAl[IOHA/IbHOM 3a-
KOHOJIATebCTBE C Ja/lbHeHIINM BHepeHeM 4acTI
U3 HUX B MeX/JYHAPOJIHBIII CIOBapHBIII 000poT [BbI-
nerkanuy, 0s6amsan 2024].

ApkuM npyMepoM BHELPEHUSA aMepUKaHCKO-
r0 CI0BAapHO-TEPMMHONOTMYECKOTO KOHTEHTa B
MEXIYHAPOJHBIN CTIOBAapHBII 000POT CIYXMUT WC-
nonb3yeMoe B mpakTmyeckoir pabore IOIIK u He
uMeollee MeX/YHapOIHO-IIPABOBOrO  OIpefierne-
HMA M, COOTBETCTBEHHO, HEM3BECTHO 4YTO COOOI
HpefcTaB/sAooNiee Wi obo3Havawmee (¢ TOYKM
spernsa MKII) coBocodeTanne «kocMudeckue pe-
cypen» [FO36amsn 2017:71-86]. OHo durypupyer,
B YaCTHOCTH, B 3aKOHe «O KOHKYPEHTOCIIOCOOHO-
CTM KOMMepuecKux KocMmudeckux 3amyckoB CIIA»
Ne 114-90 ot 25 Hos6pst 2015 1., e cnmoBocoyeTa-
HIe “space resource” MCIIONIb3YeTCS B €IHCTBEHHOM
4ycre B Ha3BaHMAX pasjena IV, rmasbl 513, a Takxke
B cT. 51301 1 51303 3akoHa; mpuveM B cT. 51301 cHa-
Yajia KaK C7IOBOCOYeTaHMe, KOTOPOMY He JJaHO KBa-
JNQUIUPOBAHHOIO OPUANYECKOTO OIpefie/leH s,
a 3aTeM Y>Ke KaK TepMIH C YUCTO «aMepPUKAHCKIM»
onpenenenueM [Boiterkanus, I036ansin, Anekcees
2023:14-15].

VcnonbsoBanne B cT. 51302 3aKOHa Takoro To
NN CIIOBOCOYETAHNSA, TO U TepMUHA yXKe BO MHO-
JKECTBEHHOM 4YMCTIe — HAITIANHBIN IIpUMep HeKop-
PEKTHOTO NpVYMeHeHMsA IOPUANYECKON TEeXHMKI,
KOTOpPbINl ~ BBI3bIBAeT BONPOC 0OOCHOBAaHHOCTM
BKJIIOYEHMSI aMEPUKAHCKO HALMOHAIbHOM HOBEJI-
MBI B NPAKTUKY MEX[YHAPOIHBIX «KOCMIYECKMX»
TJIONIA/IOK.

«B Komnrere OOH 1o 1cnonb3oBaHnio KOCMU-
4eCKOro MPOCTPAHCTBA B MUPHBIX Lie/AX 00Cyxpe-
HJe BO3MOXKHBIX MOJIefIeli IIPaBOBOTO Peryn1mpoBa-
HMA JeATebHOCTH 10 MCC/Ie[OBAHMIO, OCBOEHMUIO
U VICTIONb30BAHMIO KOCMMYECKUX PeCcypcoB Hadya-
noch ¢ 2017 1., a B 2021 1. 6bIma cosgana Pabouas

% CoepviHeHHble LTaTbl He ABNATCA YYaCTHUKOM [aHHOW KoHBeHUMM, yTo elle Gonblue pPasBA3bIBAET UM PYKMU B
BOMpPOCax MPOM3BOJIBHOTO WCMOJIb30BaHNA TEPMMHOB U C/IOB/C/IOBOCOYETAHUIN MeXAyHapOLHbIX [OroBopoB. CMm.:
United Nations Treaty Collection. Multilateral Treaties Deposited with the Secretary-General. Chapter XXIIl. Law of Trea-
ties. Vienna Convention on the Law of Treaties. Vienna, 23 May 1969. URL: https://treaties.un.org/pages/ViewDetailslIl.
aspx?src=TREATY&mtdsg_no=XXIll-1&chapter=23&Temp=mtdsg3&clang=_en (accessed date: 12.04.2024),

% Cm.: MyTWH Ha3Ban yrpo3on 3po3nio MeXayHapopHoro npasa. 14.10.2017. - Mzsecmus: 2azema. URL: https://
iz.ru/658621/2017-10-14/putin-nazval-ugrozoi-eroziiu-mezhdunarodnogo-prava (accessed date: 12.04.2024).

3 U.S. Commercial Space Launch Competitiveness Act. URL: https://www.govinfo.gov/content/pkg/PLAW-114publ90/

html/PLAW-114publ90.htm (accessed date: 12.04.2024).
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TPYIIIA 10 KOCMIYECKNM pecypcam™ pis 6ornee fe-
TAJIBHOTO OOCYXXJIeHNsI 11 B TOM 4YNC/le paspaboTKm
Habopa IepBOHAYA/IbHBIX PEKOMEHIYEeMbIX IIPVH-
LIUIIOB B 9T0it obmact» [[yrynckmit, Yeprpix 2023].
U tonpko B 2023 . psAR menerauyii BbICKa3al MHe-
HJe O TOM, KaKoe 3HaueHMe CIefloBajIo Obl IpUaTh
CTIOBOCOYETAHMIO KOCMITYecKuii/ue pecypc/sr®.

B TO e BpeMms psj IOPUCTOB-MeXIYHAPOIHM-
KOB IIPM PAacCMOTPEHMM BOIIPOCOB IIPUPOAOpe-
CYPCHOIl JIeATENbHOCTY 3a IIpefie/laMi TeppuUTO-
PUAIbHOTO BEPXOBEHCTBA TOCYHAPCTB (B KOCMOCE)
HPUEPKNBACTCA  CIIOBAPHO-TEPMIHONIOTMYECKO
JIEKCUKM, BBEJEHHON B MEX]YHAPOJNHO-IIPABOBOIL
060pOT MEXIyHapOLHBIMM KOHBEHIVAMM U COIVIA-
IIEHNAMY, JaKe IIPY YIIOMMHAHUY HAIMOHAIbHBIX
3aKOHOB O TaK Ha3bIBAeMBIX KOCMUYECKUX pecyp-
cax [bepkman, Bsuierxauns, Mopion, F0s6anrsin
2018:23].

Eme ofHO HOBIIECTBO BBIIIEONNCAHHOTO POJA
aMepMKaHCKie 3aKOHOTBOPIIBI BBOAAT B 3aKOHe 06
opburanpHoil ycroitunsocty. CormacHo § 5 ctT. 3
IPEAIIONaraeMoro K BBEJICHUIO B JIeICTBME 3aKOHA
CIIIA, 3aHMMATbCI «OUMIIEHMEM» KOCMUYECKOTO
IPOCTPAHCTBA JJO/DKHBI B IIEPBYI0 OYepelb aMepu-
KaHCKJIe KOMMep4YecKie CTPYKTYPbI M MX IapTHEpPbI
U3 [PYTUX CTPaH C BO3MOXXHOCTBIO IIPUBJICYEHIA
roCyfapcTB-IIapTHepoB. llenblo 3akoHa sABIAETCA
HaMepeHle «yTBEePANUTb AEeMOHCTPALMOHHYIO IPO-
rpaMMy II0 aKTMBHOMY OYMIIEHUIO OT OpOMTAab-
Horo Mycopa (active remediation of orbital debris)*
u 3aTpeboBaTh paspabOTKy eMHBIX CTAHJAPTHBIX
HPaKTHK 110 OpOMTaTBHOMY MYCOPY J/LA IIOAeprKa-
HYs1 6€3011aCHOI U YCTOMYMBOI OpOUTAIBHON Cpe-
Ibl, 2 TaKXe I Jpyrux ueneit». Ilo jorosopeHHo-

CTU CO CTpaHaMMU-TIAPTHEPAMY [JeMOHCTPAIMIOHHAs
IporpaMMa COITIACHO § 7 CT. 4 3aKOHAa MOXKeT OBITH
pacIpocTpaHeHa Ha OpOUTATBHbI MYCOpP, KOTOPbIIT
HAaXOIMTCA 107, OPUCAUKIMEN TOCyHapCcTB-Iap-
THepoB (orbital debris that is under their respective
jurisdictions).

JlaHHBIM IIOTIO>KEHMEM 3aKOHOIIPOEKTa aMepu-
KaHCK/E 3aKOHOJAaTeNN BBOJAT HOBE/UTY HE TOJb-
KO B CBOE HAI[JIOHA/TbHOE 3aKOHOJATEIbCTBO, HO U
IbITAIOTCA BHEAPUTb €e B MEX[JYHapOJHOEe OObIY-
HOe KOCMMYEeCKOe IpaBO: JCIO/b3ysd HalMOHAllb-
HbIJ1 3aKOH OHM HAJIeIAI0T IOCYAAPCTBa-IIAPTHEPDI
IOPUCAUKIIVE Haf, «MX OPOUTANbHBIM MYCOPOM»,
OIpefieNieHNnsA KOTOPOMY, KakK OBIIO PacCMOTPEHO
soiire, B MKII ger. Vcnonp3oBaHmue TaKOro 3aKOHO-
JIaTe/IbHOTO TIPEATIONOKEeHNA HpefCcTaBIAeT coboii
HOIBITKY YCTAHOBUTb B OKOJIO3€MHOM KOCMMUYe-
CKOM IIPOCTPAHCTBE NIPABOOTHOLIEHNs, HE PEryiu-
pyembie Hopmamu MKIL. (Crarss VIII JoroBopa mo
KOCMOCY DeryIMupyeT COBEpIIEHHO [pyTue IIpaBo-
OTHOILEHNA. B Heil TOBOPUTCA, YTO «TOCYapPCTBO -
y4acTHUK J[oroBopa, B PErucTp KOTOPOro 3aHeceH
00beKT, 3alyILIEHHbII B KOCMIYECKOe IIPOCTPaH-
CTBO, COXpaHsAeT IOPUCAMKLMIO M KOHTPONIb Haf...
(kocMmyeckuM) 00bEKTOM Y HaJl TI0OBIM SKIUIIAXKEM
3TOT0 00BEKTA BO BPeMs MX HAXOXKIEHVA B KOCMI-
4eCKOM IIPOCTPAHCTBe»*, HO He HaJ| CIOBAPHOI HO-
BeJIION, He uMerolelt onpenenenusa B MKIIL

C yueToM Takoli HOBE/Ibl YMECTHO IIpMBe-
CTUM MHEHME POCCUIICKON VCCIEeNOBATEIbHULIDI
O. A. JKapkoBoit, BbICKa3aHHOe B OfIHOJI 13 cTaTeil
B XypHane «JI3BecTus BBICIIMX y4eOHBIX 3aBefe-
uuit. [TpaBoBezenue» [JKapkosa 1996:89-93]: «B pa-
00Tax M3BECTHBIX COBETCKVX/POCCUICKMX Y4EHBIX

3 Pabounii JOKyMEHT O co3faHun paboyein epynnel No KocMuydeckum pecypcam (Kypcus Haw. — A. O.). — Working Group
on Space Resources, npepctaBneHHbin ABcTtpueld, benbruen, Yexven, OuHunananen, fepmanuen, Mpeunen, Cnosakuen
1 WcnaHuen 27 mas 2021 r. URL: https://www.unoosa.org/documents/pdf/copuos/Isc/space-resources/Non-paper-on-the-
Establishment-of-a-Working-Group-on-Space_Resources-at-COPUOS_LSC-27-05-2021.pdf (accessed date:12.04.2024).

40 Bknag B Pabouyto rpynmny no npaBoBbIM acneKkTam feATeNbHOCTI 8 06/1acmu KOCMUYecko2o pecypcd (Kypcms Haw. —A. O.). —
Legal Aspects of Space Resource Activities no chepe oxsaTa U TeMam, KOTopble OyAyT pacCMOTPEeHbl Ha MeXayHapogHon
KoHdepeHUnn, KoTopada coctomtca B 2024 r. URL: https://www.unoosa.org/oosa/oosadoc/data/documents/2023/
aac.1052023crp/aac.1052023crp.7_0.html (accessed date:12.04.2024); Bknagbl Amxupa, Asctpanuu, Bpasunum, Ky6bl,
3kBagopa, Poccniickoin Oepepaumm, Cnosaukon Pecny6onuku u Typuwmm. URL: https://www.unoosa.org/res/oosadoc/data/
documents/2023/aac_1052023crp/aac_1052023crp_7_0_htmI/AC105_2003_CRPO7E.pdf (accessed date:12.04.2024).

41 B pycckom fA3blke HeT TOYHOro aHasnora CJioBy ‘“remediation’] ncnonb3yemMomy B amMepPUKAHCKOM 3aKOHOMPOEKTe.
B ogHom 13 Okcdoppackmx cnosapeln aHrnuiickoro asbika (URL: https://www.oxfordlearnersdictionaries.com/definition/
english/remediation?q=remediation (accessed date: 12.04.2024)) oHo onpefeneHo Kak NpoLecc ynydlleHns 4ero-1mbo
VNN UCTPaBNeHns Yero-To HernpaBUIbHOro, OCOGEHHO M3MEHEHUA UMM MpeKpalleHua yuepba okpyxatowel cpede.
C yueToMm 1CMoNb30BaHNA B aHININCKOM TeKCTe [loroBopa No KOCMOCY A1l ONpefenieHns 3arpa3HeHns ciosa “‘contamina-
tion” NOrMuHbIM 6b1110 Bbl NCMONb30BaHNE ANA XapaKTEPUCTVKM NPOLEeCca OUYNCTKM OKOT03eMHOrO NPOCTPaHCTBa C/1I0Ba
«ouuLieHre». B panbHenwem aBTop cTaTbi GyeT NCMNONb30BaTh Takol NepeBos BbilleyKa3aHHOro C/I0Ba B KaBblukKax npu
€ro UMTYPOBAHNMN U3 UCTOYHUKOB Ha aHMNINCKOM fA3bIKe.

42 OOH: [oroBop O MpuHUMNAX AeATENbHOCTU TOCYAAPCTB MO MWCCNEAOBaHMIO U UCMONb30BaHUIO KOCMUYECKOro
NPOCTPaHCTBA, BKtouas JIyHy u fipyrve HebecHble Tena oT 27 AHBapa 1967 T.
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b. M. Knumesxo, 0. I. bapcerosa n C. B. Monopio-
Ba OTMEYAETCA He TONIBKO Pas3/myye MeX/y CaMIMMI
HOHATYSIMU ,,CYBEPEHUTET U ,IOPUCAUKINA, HO U
TO 00CTOATENBCTBO, YTO OPUCAMUKIVIA, AB/IAOIIAACA
aCIeKTOM CyBepeHUTeTa B Ipefiefiax roCyapCTBeH-
HOIl TEpPPUTOPUM, MIMEEeT CaMOCTOSATeNIbHOe 3Hade-
HJe TI0 CBOEII IIPUPOJie 3a IpefesiaMu TeppUTOpH-
aJIbHOTO CYBEpEHMTeTa TOCYAapCTBa (30Ha/IbHAA
IOpUCAVKIVA). XOTA NPUHLVINAIbHAA COBOKYII-
HOCTh TIpaBOMOuMiT (FOPUCAVKLNMA) TOCY[ApPCTBA
OCTaeTCs eMHOIL: 3aKOHOJATe/NbHble, CyleOHble 1
aJIMVHVICTPATUBHBIE, HO 06'beM MX 1 IIPaBOBas TIpU-
pozia pas/MMYHBL: MO0 OHY OCHOBAHbI HA CYBepPEHN-
TeTe TOCY[apCTBa, MO0 YCTAHOB/IEHBI (IIPV3HAHBI)
HOpPMaMJV MeXXYHapOJZHOTO IIpaBay.

[IpMMeHNUTENTBbHO K paccCMaTpUBAEMOMY CTy4ar0
CTIeflyeT OTMETHUTD, YTO B OCHOBE OPUCAMKIVN KaKO-
ro-11ub0 roCyapCTBa Hajl <kKOCMIYECKIM MYCOPOM»
B 11Jieaie JOJ/DKHBI JIKaTh HOPMbI MEK/[YHApOFHOTO
IpaBa, HO He aMepPMKAHCKOTO HAIMOHA/IBHOTO 3a-
KOHOJIaTe/IbCTBA VIIM TAKOTO XK€ 3aKOHOJaTeTbCTBA
moboIt Apyroit cTpaHbl. [ocygapcTBO - YYacTHUK
JloroBopa 10 KOCMOCY OCYIIECTB/IAET HOPUCHAUK-
IMI0 M KOHTPOJIb HaJ, KOCMUYECKVM OOBEKTOM M1
€ro dKUIIaKeM MIMeHHO Ha ocHoBe HopM MKII - Ha
OCHOBaHUM T€X XK€ HOPM «IIpaBa COOCTBEHHOCTH HA
KOCMMYeCKMe OObEeKThI, 3alylleHHble B KOCMUYe-
CKOe MIPOCTPAHCTBO... ¥ HA UX COCTAaBHbIC YaCTI»
OCTAIOTCA HE3aTPOHY THIMIL

[TonoxxeHns emje He [0 KOHL]A YTBEP)KIEHHOTO
3akoHa «O6 opbuTax» MpegycMaTpUBAIOT, YTO TEP-
MJH «aKTUBHOE ,,04NIeHne” OT OpOUTANTBHOTO My-
COpa» «O3HAYaeT NpeJHAMEPEHHDII IPOLECC COfiel-
CTBYVsI YBOZY C OpOUTHI, lepenpoduInpoBanme uin
uHOe yhaneHyue® opOUTANbHOrO Mycopa, KOTOPbIit
MOXXeT BK/II0YaTh B ce0s IepeMeltieHie OpOUTaIbHO-
ro Mycopa B 6e30IacHOe MOJIOXKEeHNe C UCIIO/NIb30Ba-
HMeM 00beKTa VM TeXHOJIOTUM, KOTOPbIe ABIAITCA
BHEIIHMMM WM BHYTPEHHVMM IO OTHOLIEHMIO K
opbuTanbHOMY Mycopy». B manHOI dpopmynupoBke
obparaeT Ha ce0s1 BHUMaHNE TaKas BeCbMa HEOTHO-
3HauHas (pasa, Kak «MHOE y[aleHue OpOUTaIbHOTO
MycOpa», KOTOPOil He ObIIO B OfHOIMEHHOM 3aKO-
HompoekTe* u KoTopas TpebyeT OT aMepUKaHCKUX
3aKOHOJaTesell OPUANYECKOTO TIOSACHEHVIA.

Ha opnoit 13 Be6-cTpanu caiita EBpormeiicko-
ro kocmuyeckoro aredrcrsa (EKA) mop HasBanueM
Active Debris Removal (ADR)* roBopurcs o «He-
06XOMMOCTI TIPEACTaBUTb IIPOIPAMMY Mep IIO
»OUMIEHNIO (MMeeTCsl B BULY KOCMIYECKOTO IIPO-
crpaHcTBa. — A. O.) TakuX, KaK aKTMBHOE yajleHue
(kocMuueckoro. — A. O.) Mycopa C Lielibl0 YMeHb-
IIMTh KOJMYECTBO KPYIHBIX M MAacCUBHBIX (B OC-
HOBHOM (PU3MYECK HeNIOBPEXIEHHbIX) 00 BEKTOB.
Muave rosops, no mHenuto EKA, ADR sanserca
COCTABHON YacThl0 «OUMIEHWs» KOCMUYECKOTO
IPOCTPAHCTBA; B cBA3M ¢ aTuM EKA nposoput pas-
rpaHMYEHME MEX[Y «OYMIIeHIEM» KOCMIIECKO-
ro0 IPOCTPAHCTBA M YZa/IeHNEM U3 Hero KpPYIIHBIX
Y MaCCMBHBIX OO'bEKTOB.

Ecnu B emje He yTBepxaeHHOM 3akoHe CIIIA mop,
OYMIIEHNEM OT «KOCMIYECKOTO MyCOpa» IOHMMa-
eTCs y[jalleHVe «<KOCMIYeCKVX 00beKTOB», KOTOPBIM
aMepUKaHCKOe 3aKOHOJIATe/lbCTBO He JlaeT OIpefe-
neHus1, To B noHnManuu EKA «ouninenme» BKIro4da-
eT B ce0s1 aKTUBHOE yfja/ieH)e «KPYIIHBIX I MacCUB-
HBIX (B OCHOBHOM (M3NYECK) HEHOBPEX/EHHBIX)
06bexToB». C y4eTOM PacCMOTPEHHBIX IO/IOKEHWI
MKII, akTMBHOMY yZla/IeHMIO VIM OYMIIEHUIO, KO-
TOpbIe He TIpeycMaTpyBaIy Obl IIONTyYeHNe KaK/X-
/b0 paspelleHNil, MOIYT IION/IEXATb TONBKO He
upeHTUUIpyeMble (C TOYKM 3PeHNUs UX HpUHAJ-
JIOKHOCTY KaKOMY-/IMO60 TOCYZiapCTBY) COCTaBHBIE
9acTU KOCMUYECKVX 00BEKTOB, a TAK)Ke MEJIKMII aH-
TPOIIOTEHHBIN «MUKPOMYCOp». BbIACHEHME BOIPO-
ca 0 IPMHAIOKHOCTI TAKOTO MyCOpa KaKoil-mmbo
CTpaHe B COBPEMEHHBIX YCIOBUAX IpPEACTaBIIACT
c0060J1 BecbMa HEIIPOCTYIO 3a/iady 1 ee BLIIIOTTHEeHMe
BPSAZL /M 11e7IecO00pasHo.

Vcxopa us nmonoxenmit cr. VIII JloroBopa mo
KOCMOCY, MOKHO C/Ie/IaTh BBIBOJI, YTO T000€ aKTUB-
HOe ypa/leHye HeyHKIVOHATbHBIX KOCMIYECKNUX
00beKTOB WM MX COCTaBHBIX YacTell TeM CyObek-
TOM MEXJYHAPOJZHOTO IIpaBa MM HAXOJALUIMMMUCA
IOJ €ro IPUCAMKIMeN GU3NYeCKUMU U opunde-
CKUMU JIMIIAMM, KOTOPBIE He HaJle/IeHbl IIPaBOM pac-
HOPSDKEHMA HePYHKIVIOHATbHBIM ~KOCMUYECKIM
06'bEKTOM M/IN €I0 COCTAaBHBIMM YaCTAMU, BO3MOXK-
HO TO/IBKO C pa3pelleHus TOCyapcTBa perucTpa-
MU KOCMMYECKOrO 00DBeKTa, IIOATBEpPAMBILETO,

4 B ommuue oT ynoTpebnieHns 06LenpuHATOro Ansa nogobHoro ciyyvas cnosa “removal” B 3akoHe GpUryprpyer ero pefiko

ncnonb3yemblin aHanor “disposal”

4 CM.: CT. 3 COOTBETCTBYMOLLEro 3akoHonpoekTa — 117% Congress 2D Session S. 4814. URL: https://www.congress.gov/117/

bills/s4814/BILLS-117s4814es.pdf (accessed date: 12.04.2024).

4 EKA: AKTUBHOE yfaneHue kocmmnyeckoro mycopa. URL: https://www.esa.int/Space_Safety/Space_Debris/Active_debris_

removal (accessed date: 12.04.2024).
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YTO TAaKONl OOBEKT WIM €ro 4YacTy MOXKHO pac-
CMaTpMBaTh B KauyeCcTBe OOBEKTa «KOCMUYECKOTO
Mycopay.

Ha ocHoBaHMM paccMOTpeHHOI Bbiue nHOp-
MalMy M HPUBEJEHHBIX COOOPaXKEHUIT MOXXHO
CleNaTh BBIBOZ, O TOM, YTO IIOJ aKTUBHBIM O4YM-
IIeHMeM KOCMMYECKOTO IPOCTPAHCTBA OT «KOC-
MIYeCKOT0 MYCOpa» MOXXHO OBIIO OBl MOHMMATb
ynaneHue 06beKToB: 1) Menkoro, He MaeHTUULN-
pyeMoro; 2) KpyIHOTO M MAacCHUBHOTO «KOCMUYe-
CKOro Mycopa». IIpudeM B OTHOLIEHNM BTOPOI Ka-
TETrOpMUU «KOCMIYECKOTO MYCOpPa» MOXKHO OBIIO ObI
IPMMEHATD YCTAHOBMBIIIEECH B IPAKTVKE MEeXKIyHa-
POIHBIX «KOCMMYECKVX» IIIOLIA/IOK CTIOBOCOYETa-
HJe «aKTUBHOE YHa/eHJMe KOCMUYECKOr0 MycCOpa»
(ADR) kak cOCTaBHYIO 4acTb aKTVBHOTO OYMIIEHNS
KOCMMYECKOTO IIPOCTPAHCTBA (IIPUTOM YTO peyb
BO BTOPOM C/Iy4ae ujeT 00 uieHTUPUIPOBAHHBIX
«KOCMMYECKNMX 00beKTaxX U MX COCTABHBIX YaCTAX»,
Ha yJlaJieHue KOTOPBIX MX COOCTBEHHMK Jja/l COOT-
BETCTBYIOI[VIE PaspelleHlie YU CO/Iacue).

BosBpalasAch K C10BapHO-TEPMMHOIOTMYECKON
HyTaHNIe B BOIPOCAX «KOCMUYECKOTO MYCOpa» 1
HpoO/IeMaTUKN €ro yAaleHusA, CIefyeT yKa3aTh Ha
Pa3sHOYTEHNA B II. 11 TEKCTOB HAa PYCCKOM I aHITIUIA-
CKOM s3bIKax B moBecTKe gHA 62-11 ceccun IOIIK,
nposefieHHON B Bene B mpouuioM ropy. B Tekcre
Ha PYCCKOM $3bIKe pedb MpaeT 00 «obimeM obMme-
He MHGOpMAIMeil M MHEHUAMY O HOPUANYECKUX
MeXaHM3MaX, MMEILINX OTHOIIeHME K IIPUHATHIO
Mep IO YMEHBIIEHVIO 3aCOPEHMA M 3aCOPEHHOCTI
KOCMIYECKOTO IPOCTPAHCTBA...”*, a B aHIIMIICKOM
A3bIKe 9TOT IYHKT 3BY4uT Tak: ‘General exchange
of information and views on legal mechanisms
relating to space debris mitigation and remediation
measures...”".

CrenyeT OTMETHUTD, YTO MHULIMATOPOM CO3JAHMA
MKKM 6pumn CIIIA, BbICTYNMBIINE TIEPBOIPOXOJ-
I[aMI B VICC/IEIOBAHMAX MPOOTIEMATUKY «KOCMIYe-

CKOTO Mycopa» ¥ paclojaramomye Haubosuee mpo-
JIBMHYTOJ HOPMATKBHOI 6a30J1 B JaHHOM BOIIpOCE.
Kaxk meperoBopbl 00 y4pexx/ieHuy Ha3BaHHOI MeX-
IIYHAapOJJHOII CTPYKTYPBI, TaK M 0OCYy)KJIeHue pac-
CMaTpUBaeMbIX Ha ee 3aceflaHMAX BOIIPOCOB, a TaK-
)Ke MyONMMKaluy COOTBETCTBYIOLIMX MaTepuajoB
OCYILIECTB/IAMNCh ¥ OCYIIECTB/IAIOTCA Ha AHITINIL-
CKOM si3bIKe. [laHHBII (aKT C/IefyeT YYUTHIBATH IIPK
PacCMOTpeHNM KaK C/IOBapHOTO KOHTEHTA, TaK 1
HOJIO)KEHWII JOKYMEHTOB, pa3pabaTbiBaeMbIX 3TUM
KOMMTETOM.

Vs saasnenusa Ynpasnsmoweit rpynms MKKM
oT neKa6pH 2022 1., KOTOpO€, BUJMMO, MOXXHO
paccMaTpuBaTh KaK TOYKY OTCYeTa BHeEIpeHMA
B MEXIYHapOJHbI/l C/IOBApHBII 000pOT CIOBa
“remediation”, cremyeT, 4TO «,O4YuIleHME  OKOJIO-
3eMHOTO KOCMMYECKOr0 IIPOCTPAHCTBA IIPeAIo-
laraeT INpsAMoOe yHa/leHyue KOCMIYEeCKOTo Mycopa,
TAaKXKe M3BeCTHOE KaK aKTUBHOE yJa/ieHne Mycopa
wit ADR»*. Tlpy uCIIo/p30BaHNM JaHHOTO C/IOBa
ClleflyeT YYUTBIBATh CYILIeCTBOBAaHNWE pasIM4Mil B
onpeneneHnu ‘remediation” B pa3MIHBIX CIOBAPSIX
aHIINIICKOTO s3bIKa. Tak, cormacHo Kem6pumxcko-
My C/IOBapl0 OHO OIpeZeNsAeT «IIpolLecC yAaneHus
OTACHBIX WM AJOBUTBIX BEIIECTB 13 OKpY Kalollei
Cpefibl WLV OTPaHNYeH s VX BO3[EIICTBISA Ha Hee»™,
a o OKCcPOPACKOMY — «IIpOLiecC YAy4IIeHNs 4ero-
b0 WV UCIpPABIeHNA Yero-TO HEIPaBUIBHOTO,
0COOEHHO M3MeHeHMs MU HpeKpalleHus yujepba
OKpy>Karoleit cpeie»™. B oboux cmydasx ocraercs
OTKPBITBIM BOIIPOC: A/Ist 0603HaYeH sl Kakoil (OKpy-
JKarollleit) cpefbl IIpeHa3HAYa/I0Ch JaHHOE CJIOBO —
3eMHOJI MM BHE3EMHOIL.

OrcyTcTBME OIHO3HAYHOCTM B  HAa3BaHHBIX
OIpefie/IeHNsAX AHITIMIICKOTO CjoBa ‘remediation”
HallJI0 CBOE OTpakeHue B II. 11 moBecTKu paHA
62-i1 ceccunm IOIIK. AHamoramMm [aHHOIO CJIO-
Ba B 3TOM IIYHKTe ABJIAIOTCA: B PYCCKOM S3bI-
Ke — «yMeHbIIeHNe 3aCOPEHHOCTV KOCMMIYECKOTO

4 Noknag HOpuauueckoro nogkomuTeTa O pPaboTe ero WecTbAecAT BTOPOW ceccuu, nposBefeHHol B BeHe 20-31
MapTa 2023 r, n. 11 MoBectkn AHA, c. 3. URL: https://www.unoosa.org/res/oosadoc/data/documents/2023/aac_105/
aac_1051285_0_htmI/AC105_1285R.pdf (accessed date: 12.04.2024).

4 UN:Report of the Legal Subcommittee on its sixty-second session, held in Vienna from 20 to 31 March 2023. URL: https://
www.unoosa.org/res/oosadoc/data/documents/2023/aac_105/aac_1051285_0_html/AC105_1285E.pdf (accessed date:
12.04.2024).

“ |JADC Statement on Active Debris Removal, Upload 22/12/12. URL: https://iadc-home.org/documents_public/view/
id/200#u (accessed date: 12.04.2024). Remediation of the near-Earth space environment involves the direct removal of
space debris, also known as active debris removal or ADR.

4 Cambridge Dictionary. URL: https://dictionary.cambridge.org/dictionary/english/remediation
12.04.2024).

0 Oxford Learner’s Dictionaries. URL:
remediation?g=remediation (accessed date: 12.04.2024).

(accessed date:

https://www.oxfordlearnersdictionaries.com/definition/english/
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IPOCTPAHCTBA», B apaOCKOM — «COOTBETCTBYIOIIE
Mepbl 110 VICIIPaB/ICHUIO IONOXEHNsI»,”' B KUTall-
CKOM — «Mepbl 110 YCTPAHEHNIO KOCMUYECKOTO MY-
copa»,’> B UCIAHCKOM — «yfjaJieHlie KOCMIIeCKOTOo
Mycopa»™ 1 BO (PaHIy3CKOM — «BOCCTAaHOBJICHME
KOCMIYECKOTO IIPOCTPAHCTBa»™,

VcnonbsoBaHMe KocMoca — JOCTOsIHME BCEro
genoBedecTBa. ObecredeHre BO3MOXKHOCTU €TO
VICCTIEIOBAHMA M MUCIIONb30BAHUA 3aBUCUT OT BCEX
TOCYfIJapCTB -~ Y4acCTHMKOB KOCMMYECKOI JesATellb-
HOCTH. JI/If1 OCyILIeCTBIEHNA 3THUX LieJIeil He CIIefyeT
HOBTOPATH OIIBIT CTPONTeIeil BaBuIoHCKoI OanHy,
a TOBOPUTb Ha OJHOM A3bIKE — sA3bIKE MEXIYHa-
POJHOTO IIpaBa, UCIONb3ys KOTOPbIII BCe TOCyhap-
crBa - ydactHuKY KOIIYOC mo/mkHbI BKIabIBaTh
OIMH M TOT € CMBICT B JICIIO/Ib3yeMble CI0Ba U
C/I0BOCOYETAHMA C 1Ie/IbI0 €VIHOTO MOJXOfia K pac-
CMaTpyBaeMbIM Ipo6eMaM 1 BBIPAOOTKM IO HUM
COOTBETCTBYIOIVX PELIeHNIT. ITO 0COOEHHO BaXKHO
C y4eTOM KapjMHa/IbHbIX M3MEHEHUIl B PasBUTUM
CUTYallMU B OKOJI03€MHOM KOCMMYECKOM IIPOCTPaH-
CTB€, CBSI3aHHDIX, B YACTHOCTH, C MCIIO/Ib30BAHNEM
MerarpyImnyupoBOK MajblX CIIYTHUKOB.

6. 3aKmroueHe 1 BHIBOIBI

OuniieHne OKOMO3€MHOTO KOCMIYECKOTO IIPO-
CTPaHCTBA CTAHOBUTCHA AKTYalIbHOI HEOOXOVIMO-
CTBIO, 4TO TpebyeT pa3paboTKM TeopeTndecKoit oc-
HOBBI MEX/IYHaApOJHO-IIPaBOBOTO aCIIeKTa BOIIPOCa
aKTVMBHOTO yaJIeHNsA HAaKOIIEHHOTO B HEM Mycopa
C HOC/eYIOIUM €€ BHEIpeHNeM B MEXJyHapof-
HO-IIPaBOBYI0 0a3y OCBOEHMA KOCMIYECKOTO IIPO-
crpancTBa. [lo MHeHMIO aBTOpa, [UIA OLpefeNeHNsA
JIAHHOTO IIpoljecca MOXKHO OBbIIO OBI MCIIOIb30BATDH
KaK pa3 CJI0OBO «OYMIeHMe» KaK aHTOHUM CJIOBY
«3arpsisHeHNE», ucnonbsyeMoMy B cT. IX JJoroBopa
10 KOCMOCY. B aHITIMIICKOM A3bIKe [/I 3TUX LieJei
MOXKHO OBIIO OBl MICIIONB30BATh C/I0BO ‘cleaning”*.

51 URL:
C2_L323A.pdf (accessed date: 12.04.2024).
52 URL:
C2_1323C.pdf (accessed date: 12.04.2024).
53 URL:
C2_1323S.pdf (accessed date: 12.04.2024).
* URL:
C2_L323F.pdf (accessed date: 12.04.2024).

PaccmatprBaemas mpo6nema akTyalbHa ele ¥ B
CBA3Y C TeM, YTO ee pelleHNe IpeAnonaraeT pa3pa-
00TKY I0pudecKn 0653aTe/IbHOTO JOTOBOPA MeX-
lyHapOJJHOTO IIpaBa — B IIPOTUBHOM C/Ty4ae Y MIPO-
BOTO KOCMIYECKOTO co001iecTBa He OyieT eaMHbIX
IPaBII PeryIMpOBaHNsA ABIDKEHNA B OKOJIO3EMHOM
IPOCTPAHCTBE, YTO YPEBATO BeCbMa HETraTVBHBIMM
HOC/IefICTBUAMIL.

B 3akioueH1e, 0COOEHHO C Y4eTOM TOTO, 4TO
npo6eMaTiKa «KOCMIYECKOTO Mycopa», 10 MHe-
HIIO aBTOPA, ABJIAETCA COCTABHOI YacTbi0 Oe3omac-
HOTO JIOCTYIIa B KOCMIYECKOe IPOCTPAHCTBO 1, CO-
OTBETCTBEHHO, KOCMMYECKOTO JIBVDKEHM:A, BIIOJIHE
JIOTMYHO TIPVBECTM BBIIEPXKKY M3 BBICTYIUICHUA
npencrasutens Poccun Ha ceccun IOIIK, cocToss-
meiicst B 2023 1., TAe OH, B YaCTHOCTHU, 3asABUJI, UYTO B
OIpefie/IeHNY OHATHS «YIIPaB/IeHe KOCMIYeCKIM
IBIDKeHNEM» MeXyHapOJHON aKafleMuy acTpo-
HaBTUKK [Report of JAA 2006:10] «og yrnpasineHnu-
€M KOCMUYECKUM JIBYDKEHUEM IOHUMAETCS COBO-
KYIIHOCTb TEXHMYECKVX JMI HOPMATUBHO-IIPaBOBBIX
TIOJIOXKEHWIA /51 COfIeiICTBYISI 6€30IIaCHOMY JOCTYITY
B KOCMIYeCKOe IPOCTPAHCTBO, ONEPAIMAM B KOC-
MUYECKOM HPOCTPAHCTBE 1 BO3BPAIEHNIO 13 KOC-
MMYeCKOTO IIPOCTPAHCTBA Ha 3eMiio 6e3 ¢dusude-
CKUX IV PAJiYI04aCTOTHBIX IIOMEX».

C y4eToM U3/I0KEHHOTO XOTE/I0Ch OBl OTMETHUTD,
4TO HJ B OJHOJ CTPaHe MMpa HET IPaBUI JOPOXK-
HOTO JBJVDKEHNS, KOTOPBIe TIPefCTaB/Is 651 06071
IOPUANYECKN HeoOA3aTe/bHbIN JOKYMEHT, a TaKxKe
BBIPa3UTb HafleXXAy Ha TO, YTO IUIA peryIMpoBa-
HMA «yIPaB/leHNsA KOCMUYECKVIM JBIDKeHVMeM» Oy-
fieT paspaboTaH IIOTHOLIEHHBIN MeX/YHapOLHbII
loroBop™.

P. S. 15-26 ampena 2024 r. B Bene mpomuura
63-a ceccua IOIIK. IlpepcraButens lommanpum,
BBICTYIAs 1O II. 12 moBecTkn fHs («O61mmit o6MeH
MHEHJMSMU II0 IIPAaBOBBIM AaCIIEKTaM YIIPaBJICHIS

https://www.unoosa.org/res/oosadoc/data/documents/2023/aac_105c_2l/aac_105c_2I_323_0_htmI/A.C_105_
https://www.unoosa.org/res/oosadoc/data/documents/2023/aac_105c_2l/aac_105c_2I_323_0_htmI/A.C_105_
https://www.unoosa.org/res/oosadoc/data/documents/2023/aac_105c_2l/aac_105c_2I_323_0_htmI/A.C_105_

https://www.unoosa.org/res/oosadoc/data/documents/2023/aac_105c_2l/aac_105c_2I_323_0_htmI/A.C_105_

> BeHnamuHoB C.C. CneumanbHblii aHIMO-PYCCKUN U PYCCKO-aHMUNCKMIA CIOBapb MO KOHTPOJIO KOCMUYECKOro
NPOCTPaHCTBa 1 KocMUYyeckomy mycopy. M.: UKW PAH, 2018. 380 c. URL: http://www.iki.rssi.ru/books/2018veniaminov.pdf,

cTp. 301 (paTta obpalyeHus: 12.04.2024).

56 3aaBneHue generaumm Poccuniickoin Oegepauun Ha 62-i ceccum FOMK B BeHe. 2023 (n. 13 noBecTkn aHA «O6LWMin 06MeH
MHEHMAMM MO NPaBOBbIM acrnekTaM yrnpaBneHna KocMnyecknm asmxeHnem»). URL: https://www.unoosa.org/documents/
pdf/copuos/Isc/2023/Statements/22_AM/13_Russian_Federation_22_Mar_AM.pdf (accessed date: 12.04.2024).
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KOCMIYECKIM JIBYDKEHMEeM»), 3asiBI: «PaspaboTka
HOPMATMBHOII 6a3bl /141 yIPaB/IeHNA KOCMUYeCKIM
IBIDKEHIEM HeoOXO/[MMa 11 JO/KHA OCYIeCTBIATD-
c1 Ha MeXJyHapofgHoM yposHe. Ilo Hamemy mHe-
HII0, KOHEYHOI] IIe/IbI0 OY/IeT CO3/jaH1ie pUAIIecK
00643bIBAIOIINX PaMOK, TOYHO TaK ke KaK IpaBuIa
JIOPOXKHOTO [IBVYKEHMA Ha 3eMjie ABJIAITCA I0pU-
IM4ecKy 00s3aTeIbHbIMU. B 1je1AX JasbHeNIero
PasBUTHUA YIpaBIeHUA KOCMUYECKUM [BVDKEHUEM
Koponescrso Hupepnanznos noppepxusaeT mpef-
no>xeHue [epManny o co3gaHUy MCCIEN0BATENbCKON
TPYNIBl [N M3YYEHUA MEPCHEeKTUB YIpaBIeHN
KOCMMYECKMM JBMKeHMeM B paMKax Ilogkomurera.
BrI30BBI Takye, YTO HOBBII IIOAXO[, OLIPABLjaH»"".

Pap MHeHmit 1o JaHHOMY BOIIPOCY HalleNl OTpa-
>KeHue B II. 16, 17, 19 n 20 gomonuenusa X («O6uuit
06MeH MHEHMAMN IO IIPAaBOBBIM aCIEKTaM YIIpaB-
JIeHVA KOCMUYECKUM JBVDKEHMEeM»*®) K IIPOEKTY J10-
k1aga IOIIK, koTopplit IO TeXHMYECKUM IpUIMHAM
He OBbUI yTBEpXK/IeH Ha ero Impouesieil ceccun (1o
CYILECTBYIOLIMM IpaBUIaM B Jla/ibHeNIIeM JJOK/a-
no1 IOIIK yTBepxpatoTcsa pesontonneii [enepanbHoit
Accam6nen OOH).
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NMPUMEHEHUWUE MEXAHU3MOB
NMPUHYXOEHUA K COBJTIOAEHUAIO
NMPUHLUUNA BEPXOBEHCTBA TIPABA
B NMPAKTUKE EBPOIMENCKOIo COIO3A

BBENEHWE. Tekywas cmadus pazeumus um-
meepayuoHHbLX npoyeccos 6 pamxax Eeponeti-
ckoeo cowsa (EC) conposoxoaemcs cmonkHosge-
Huem Mme#0y HAOHAUUOHATIbHbIMU UHMepecamu
EC u HauuoHanvHoIMU UHmMepecamu OmoenvHbixX
eocyoapcme — unenos EC, komopoie 6vicmynarom
3a nocmpoenue HAUUOHATLHOL 20CY0APCMBeH-
HOUl U NPA60B0OL CUCMEMbL 6 COOMBEMCMEUL C
COOCMBEHHDIMU HAUUOHAILHBIMU NPedCmasneHu-
AMU. B uenax npueedeHus HAUUOHAbHLIX NOO-
X0008 K HAOHAUUOHANILHOIM CMAHOAPMAM UH-
cmumymam EC nompebosanocv dopmuposarue
MEXAHUZMO8 NPUHYHOEHUS, KOMOopble 00/1aueHbl 6
popmy MexaHu3mos KOHMpons Hao cobnodeHuem
20CN00CMea npasa 6 0MmoenvHulX 20CY0apcmeax
- unenax EC. Oonum u3 naubonee Apkux npume-
P08 NpuMeHeHUS COOMEemcmeyuLux MexaHus-
Mo cmano npumysoenue Ilonvuiu x cobmo0eHuro
NpUHUUNA 20cnodcmea npasa 6 ezo HAOHAUUO-
HanvHom nonumanuu. Vccnedosanue Nnomvckozo
onvima npuobpemaem O00NOTHUMENLHYIO AKMY-
A7bHOCMb 6 KOHMeKCme 1020, 4mo 0asneHue co

Moscow Journal of International Law - 2 - 2024

cmoponvl  uncmumymos EC  cnocob6cmeosano
cmene npassujeii napmuu 6 Ilonvue. Ha svibopax
6 Cetim 2023 2. PiS npouepana u 6 dexabpe 2023 e.
6 Ilonvwe x enacmu npuwino npoesponetickoe
npasumenvcmeo 6o enase ¢ J. Tyckom. Llenv Ha-
cmosiueti cmamvu coOCoum 6 mom, 4mobvl Ha
0CHO6e AHANU3A NPAKMUKU NPUMEHEHUS Mexad-
HU3BMOB NPUHYHOEHUS K COONI00eHUI0 NPUHUUNA
eocnodcmea npasa (8 nonumarnuu EC) 6 ommuouse-
Huu Ilonvuu 6viA6UMb KoUuesble acnekmol 360-
THIOUUU, 4 MAKJHe meKyujee COCnosHUue CUCembl
NPUHYHOEHUS 20CY0APCME-UIeH08 K COOM00eHUI0
ocHosHblx yeHHocmell EC.

MATEPMAIJIBI I METOJBI. IIpu nposederuu
uccne008aHuss Obln UCNONL308AH WUPOKULL Kpye
HAOHAUUOHANILHBIX AKINO6 U OPUUUATLHBIX 00-
kymenmos EC, c653aHHbIX ¢ npuMeHeHuem 1o om-
Howeruto K ITonvuie Mexanu3mos NPUHyHOeHUs K
cobnodenuio npunyuna eocnodcmea npasa. Tak-
e 6 Kauecrmee UCIMOYHUKA ONA AHANU3A Obiau
UCNONIb306AHbL MAMEPUATbL NPABONPUMEHUMEND-
noti npakmuku Cyoa EC. Jlononnumenvto 6vi1u
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npuesneueHvl NYOIUKAUUU 6 CPeOCBax MACCoB0Li
uH@opmayuy, 0PUUUATbHYIE BLICMYNTEHUS U 3a-
ABTIEHUS NONILCKUX U e6PONETCKUX NONMUMUHECKUX
desmerneti. bouiu ucnonvsosamvl o06ujeHay Hvle
(amanus, cunmes, UHOYKUUS, 0eOYKUUS, CUCTNEM-
HuItl Memod) U cneyuanvHvle HAY4UHble Memoobl,
KOmopovle 6KNH0UANM 6 Ce0:: CPA6HUMENbHO-NPa-
806011 Memoo, UCHOPUKO-NPAB0BOLi Memood, Mme-
Moo ananuda cyoeOHoll Npakmuxu, HopmanvHo-
topududeckuti memoo u op.

PE3YJIbTATDBI UCCJIEHOBAHWS. B cmamve
ocyuiecmesieH nocned08amenvHulli AHANU3 KloUe-
BbIX MeXAHU3IMO6 NPUuHy#oeHus Ilonvuiu k cobnro-
OeHuio mpe6o8anHuli NPUHYUNA 20CNOOCMBA NPABa
8 €20 HAOHAUUOHANLHOU MPAKMo6Ke, KOMOPbLil
MHO020€ 00DACHAEeM 6 NONIAPUIAUUU NOTUMUHECKUX
CUZL CMPAHbL U NePUOOUUecKU 000CMPAIOULEMC
npomusocmosHuu Ionowu u uncmumymos EC.
Ocyujecmenena ouenka spekmusHocmu npume-
HeHHbIX MeXAHU3MOS.

OBCYJXIOEHNA U BBIBOADI. Ha ocHose ana-
JIU3a NOMbCKO020 ONbIMAa CHOPMYIUPOBAH 6bl600
o mom, umo 6 Hacmosujee épems 6 EC cpopmu-
posancs OeiicmeeHHblll HUHAHCOB0-01004eMHbL
MeXAHUSM NPUHYHOEHUS 20CY0ApCmMe-4neHo8 K
cobntoderuo mpe6o8anHuti NPUHUUNAG 20cN00CMea
npasa. O60CHOB8AHO, UMO OAHHDLIL MeXAHUSM Ce-
200HA 8K/II04Aem 6 ceOst 08a KIIOUeBbLX TIeMeHMa:
06uwuil  (Mexanusm 00YyCr087EHHOCU  20CNO0-
cmeom npasa mep no 3awsume 6100xema EC) u
cneyuanvHolii (Mexanusm 00yc0671eHHOCMU 20-
cnodcmeom npasa npedocmasneHuss GUHAHCUPO-
8aHus u3 cneyuanvHozo PoHoa 6occmanosneHUs
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APPLICATION OF ENFORCEMENT
MECHANISMS FOR COMPLIANCE

WITH THE PRONCIPLE OF THE RULE

OF LAW IN EUROPEAN UNION PRACTICE

INTRODUCTION. The current stage of develop-
ment of integration processes within the European Un-
ion is accompanied by a clash between European
identity and the national identity of individual Euro-
pean Union (EU) member states, which advocate
building a national state and legal system in accord-
ance with their own national ideas. In order to bring
national approaches to supranational standards, EU
institutions required the invention of ever new en-
forcement mechanisms, which are clothed in the form
of mechanisms for monitoring compliance with the
rule of law in individual EU member states. One of the
most striking examples of the use of appropriate mech-
anisms was forcing Poland to comply with the princi-
ple of the rule of law in its supranational understand-
ing. The analysis of the Polish experience takes on
additional relevance in the context of the fact that
pressure from EU institutions contributed to a change
in the ruling party in Poland. PiS lost in the 2023 Sejm
elections and in December 2023 a pro-European gov-
ernment led by D. Tusk came to power in Poland. The
purpose of this article is to, based on an analysis of the
practice of applying mechanisms for enforcing the rule
of law (as understood by the EU) in relation to Poland,
to identify key aspects of the evolution, as well as the
current state of the system of enforcing member states
to comply with the core values of the EU.

MATERIALS AND METHODS. When conducting
the study, a wide range of supranational acts and of-
ficial EU documents related to the application of
mechanisms for enforcing compliance with the rule of
law in relation to Poland was used. Also, materials
from the law enforcement practice of the EU Court of
Justice were used as a source for analysis. Additionally,
publications in the media, official speeches and state-
ments of Polish and European political figures were
involved. General scientific (analysis, synthesis, induc-
tion, deduction, system method) and special scientific
methods were used, which include: comparative legal

Moscow Journal of International Law - 2 - 2024

method, historical legal method, method of analysis of
judicial practice, formal legal method, etc.
RESEARCH RESULTS. The article provides a con-
sistent analysis of the key mechanisms for forcing Po-
land to comply with the requirements of the rule of law
in its supranational interpretation, which explains a
lot in the polarization of the country's political forces
and the periodically escalating confrontation between
Warsaw and Brussels. The effectiveness of the applied
mechanisms was assessed.

DISCUSSIONS AND CONCLUSIONS. Based on
an analysis of the Polish experience, the conclusion is
formulated that currently the EU has formed an effec-
tive financial and budgetary mechanism for forcing
member states to comply with the requirements of the
rule of law. It is substantiated that this mechanism to-
day includes two key elements: general (the mecha-
nism of conditionality of the rule of law of measures to
protect the EU budget) and special (the mechanism of
conditionality of the rule of law of providing financing
from a special Recovery and Resilience Fund, formed
to ensure post-pandemic recovery in 2021-2027). The
article also concludes that other mechanisms for forc-
ing EU member states to comply with the principle of
the rule of law in its supranational understanding are
ineffective. Thus, the following are characterized by
low effectiveness: Framework procedure for combating
systemic threats to the rule of law; Mechanism for re-
dressing a serious and persistent violation by a Mem-
ber State of EU values; Mechanism for strengthening
the rule of law; as well as appealing individual actions
of member states to the EU Court of Justice.

KEYWORDS: European Union, Poland, rule of law
principle, EU core values, framework procedure, sys-
temic threats, EU Court of Justice, strengthening the
rule of law, conditionality mechanism, recovery and
sustainability
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1. BBemenne

KTYa/lIbHOCTDb. Pa3BuTie MHTErpalioHHbIX

mponeccop B paMmkax EC TpapuiyuoHHO

COIIPOBOX/JAETCA CTOTKHOBEHMEM MEX[Y
HaJHaLMoHaMbHbIMKU MHTepecamu EC (B ocHoBe
KOTOPBIX B 4YMCIe IPOYero JeXUT NMPUHLUI To-
CIIOfICTBA TIpaBa) ¥ HAIMOHAJbHBIMU MHTEpeCcaMMm
OTZe/IbHBIX TOCYAApCTB — wieHoB EC, KoTopble BbI-
CTYTIAIOT 32 IIOCTPOEHNE HAIMOHAIbHON TOCyHap-
CTBEHHOIl ~TPaBOBON CHUCTEMBI B COOTBETCTBUU
C COOCTBEHHBIMY HAIVIOHAJIbHBIMI TIPEJiCTaB/ICHN-
AMY (a He Ha/{HAIMOHAIbHBIMY IPYHIMIIAMMY, 3aJ10-
xeHHbIMM Ha ypoBHe EC B 1jetom). Hanbonee sBHO
OTMeYeHHOe IpPOTUBOpeYNe CEerOfHsA IpOsABIAeT-
cs MeXJy HaJHallMOHaNbHbIMU MHTepecamyu EC
U HalYOHa/bHbIMK MHTepecamu [lonbmn, a Takxe
Benrpum.

Opnaxo pykosozctBo EC u cucreMoobpasyo-
MIMX TOCYAPCTB-Y/IEHOB, TAK)Ke KaK M MX 9KCIIepT-
HOe co00ImecTBO 1 00IIecCTBeHHOe MHEHNe yBepe-
HbI, 4T0 0TKa3 [Tombim u BeHrpuu 6€30roBOpoIHO
NOAYMHATbCA uHCTUTyTaM EC ABnAeTcsa meBManu-
eit. Vincturytsl EC (a Taxoke IpoeBpoIeiicKu Ha-
CTpOeHHbIe rocyfapcTBa — wieHsl EC) momaraiwor,
YTO K/II0YEBOJ NPUYMHOIN HOAOOHOrO IOBefeHMs
ABNAETCA HaxoxpeHue y Bnactu B [lonbire n Ben-
TpUY aBTOPUTAPHBIX MOMNUTIYeCKUX cI. [Togo6HbIe
IPOEBPOIENICKIe CUIbl CYUTAIOT, YTO KOH(IUKT,
MeUIAIIT HOPMalbHOMY (YHKIVOHVPOBAHUIO,
KOHCOMUAALUY U YKPEIIEHUIO eBpOIelICKOrO MH-
TETPaLMOHHOTO 00BEVHEH VIS, CTAHET JOCTOSHIEM
ucropun [Sikora 2023; Krzysztoszek 2023].

Hna pemennsa atoit 3amaum MHCTUTYTaM EC
u noTpe6oBanoch (GOpPMUPOBAHNE MEXaHU3MOB
NPVHYXJEHNs, KOTopble obnmadeHsl B Gopmy Me-
XaHU3MOB KOHTPOJIA 33 COOMIONEHNeM TOCIOACTBA
mpasa. [Ipu satoMm, Kak pasbacHAeTca B IlocTaHOB-
nennn Cypa EC no peny IMonbmn', mop BepxoBeH-
CTBOM IIpaBa IOHMMaeTcs npumaT mpasa EC Hap
IPOTUBOpEYALIMU €My HOpMaMyl Hall¥OHaTbHOTO
IIPaBOMOPAJKA, a TI0f, TOCIIOfICTBOM IIpaBa — CHUCTe-

' C-204/21 Commission v. Poland. ECLI:EU:C:2023:442.
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Ma IIeHHOCTeJ1, TPeANChIBAoNIas BCeM CyObeKTaM
HalLlMOHAJIBHOTO IIpaBa rOCYy/lapCTB-4I€HOB U IIpaBa
EC (Bx/mio4as B epBy1o oyepeib roCyAapCcTBEHHbIE
OpTaHbl VICIIOJTHUTE/IbHON BIACTY ¥ CYAbI BCEX MH-
CTQHIVIT) C/IeJOBATh MepapXN4ecKyl yCTaHOB/ICHHOI
CHCTeMe IIPABOBBIX HOPM B IIOBCEJHEBHOI NIPAKTH-
Ke, 3alMIIATD I OTCTAaMBATh UX U BOCCTAHAB/IVBATD
VX IeJICTBYE B C/Ty4ae HapyIIeHNIL.

Takum o6pasom, EC npetenpyet Ha moiHOe 1OA-
qJHEHYIe HAal[JIOHA/TIbHBIX IIPaBOIIOPALKOB Ha/JHAL-
OHAJIbHOMY IIPaBY Ha 6a3e MeXaHM3MOB IPUHYX/e-
HMSL TOCY/JapCTB-YIEHOB K COOMIONEHNI0 IPYHIINIIA
rocropcTa npasa. [Ipy 3ToM B HacTosllee BpeMs
B pacnopspkeHur MHCTUTYTOB EC mmeroTcs ag-
(eKTUBHBIE MHOTOKOMIIOHEHTHBIE IPaBOBbIE JH-
CTPYMEHTBl TIONMTHUYeCKOro pasienus [KmmHo-
Ba, Cumoposa 2023:148-160]. Ilonbia u Benrpus
He CyMe/Iu U He CMOITIM NPefOTBPAaTUTh HY VX IIO-
sIBTICHIE, HU IIPUIMEHEHe Ha IIPaKTIKe.

Bonee Toro, oryacTyt mofo0HOe faBIeHME CO CTO-
poHbI MHCTUTYTOB EC MOXHO NPM3HATD YCHEIIHBIM.
[TpuMmeHeHNe MeXaHN3MOB NPUHYX/eHNUA [lompim
K COOJTIONIEeHMIO TPVHIINIIA TOCIIOACTBA IIpaBa OKa-
3a/10 HEIOCPeACTBEHHOE BO3JieiicTBIEe (0COOeHHO,
Yyepe3 MeXaHM3MbI OI/PKETHON 00YC/IOBIEHHOCTN)
Ha yTpary Iap/laMeHTCKOro OObIINHCTBA TapTIelt
PiS. ITo ntoram Bei6opos B Ceiim 2023 1. PiS ne cmor-
/1a TIOTTY4YUThb OONBIIMHCTBA ronocoB. [TobenuBinas
Ha BbIOOpax IpoeBpormeiickas [paxpaHckas Iar-
¢opma (Platforma Obywatelska Rzeczypospolitej
Polskiej) n psn mpyrux maprtuit 00BN, YTO TO-
TOBBI C(OPMUPOBATh KOAIMIVIO ¥ BBIABUHYTH Ha
noct npembep-mMuHuctpa [I. Tycka, koTopslit Obi1
BBIOpaH Ha 9TO0T HocT 11 pekabps 2023 r. C atoro
MOMEHTa 3aKOHYMJICSI BOCBMWIETHUIT CPOK IIpeObI-
BaHuA y Bractu PiS, saHuMaBIIel eBpockenTndye-
CKI€ TTO3VIIMY ¥ IIPOBOAMBILEN COOTBETCTBYIOIIYIO
HaLlMOHA/IbHYIO IONUTHUKY B [lonbIe.

B uenom, mopmo6ubil mopxox mHctuTyToB EC
U TIPOEBPOIENCKYUX CUJI SIB/IAETCS JOCTATOYHO Off-
HOOOKIM 11 He YYNUTBIBAeT OTPeOHOCTY OTHETbHBIX
TOCYAapCTB-4IeHoB (B ToM uucie [lompum u Ben-
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TpuM), 0OCOOGHHOCTM KOHKPETHBIX HAIlMOHATbHBIX
IPaBOBBIX CHCTEM, a IJITABHOE — BO MHOTOM MTHO-
pupyer BOMIO Hapoga rocysapcts — wieHo EC.
B pesynbraTe IpMHIMII BEepXOBEHCTBA IIpaBa
EC daktnyecku Bieder 3a co60it orpaHndeHme 0c-
HOBOIIO/IATAIOLINX J€MOKPATUYeCKUX IPUHIVIIOB.
Kaxk crnencTBue, COOTBETCTBYIONIME IPOLIECCHI HYX-
JAIOTCA B OIIOJIHUTEIbHOM 0O bEKTUBHOI OLIEHKE.

Heobxopumo mccnenoBarh Haubosee akTyayb-
HbIe TeH/IeHIINY Y MEXaHU3MbI, CQOPMUPOBABILIIECS
Ha ypoBHe EC B cdepe mpuHyX/ieHNsI TOCY[apCTB-
YIeHOB K COOJIOfIeHNMIO IIPUHIMIIA TOCIOfCTBA
IpaBa Kak MHCTPYMEHTA >KeCTKOrO B/IMSAHMA Ha
BHYTPEHHIOI ¥ BHEIIHIOK HOIUTUKY TOCYJApCTB-
4eHoB. Kpome Toro, Heobxopyuma meproamsans
9BOJTIOLIMV MEXaHU3MOB IIPUHYK/IeHVSI TOCYapCTB-
4JIEHOB K COOJIIOfIeHIIO IIPMHIVIIA TOCTIOACTBA Ipa-
Ba B EC (Ha npuMepe npyMeHeHMs COOTBETCTBYIO-
VX MeXaHu3MoB B orHoureHuu I[lonmbum). Taxoke
TpebyeTcsi oreHKa 3¢pQEKTMBHOCTU KaXKJOTO M3
3a/1eliCTBOBaHHbIX B oTHOUIeHMY [Tonbuy MexaHus-
MOB TIPMHY>KIEHNUS K TOCIIOfICTBY IIpPaBa.

O630p nurepatypbl. B coBpeMeHHOIT oOTeve-
CTBEHHOIT U 3apy0eXHOII MuTepaType XOpoIIo JC-
CIeloBaHbl TO/MBKO OOIye BOIPOCHI, CBS3aHHBIE
c TeMoil HacTosmell cTarbyu. Cpegy pOCCUITCKUX
aBTOPOB COOTBETCTBYIOLIME AaCIeKThl ObUIM 3a-
TPOHYTHI B paboTax crenyromux aropos: K.B. Ba-
cunblioBa [Bacuabiosa 2017:89-91], M.B. Knnnosa
u E.A. Cupoposa [Kmuuosa, Cugoposa 2023:148-
160], SI.J. Jlebenmesa [JlebGemeBa 2022:130-147],
M.A. ®unarosa [®unarosa 2013:94-106], V.IT. Yy-
Banmbckas [UyBambckas 2016:257-273] n pp. Cpe-
IV 3apyOeXHBIX MCCIENOBAHNUIT MOXXHO OTMETUTb
paboThl TakMx aBTOPOB, Kak A. BOH bormaumy
[Von Bogdandy, Lacny 2020:1-28], A. Jumutposc
[Dimitrovs 2020], C. Kappepa un b. Ilerpa [Petra,
Carrera 2017:1-11], H. Kupcr [Kirst 2021:101-110],
K. Knosa [Closa, Kochenov 2015:173-196], 1. Koue-
HoB [Kochenov 2016:1062-1074], . JIakuu [Lacny
2021:97-112], E. Py6uo [Rubio 2020:1-5] n zp.

HenocpencrBenHo B cdepe HpakTMKM IIpuMe-
HEHUsI MeXaHU3MOB IpuHYXpaenus [lompum x co-
OmopeHnio TpeboBaHmit rocropcTBa mpasa B EC

B HACTOsIIljee BpeMs CYIIECTBYIOT JIUIIb OT/e/IbHbIE
UICCTIeIOBaHysA, (parMeHTapHO OCBeIaloliye KOH-
KpeTHbIe BOIIPOCHI IPVMEHEHNs OT/e/IbHBIX MeXa-
Hn3moB EC. Tak, 3ech MOXKHO OTMETUTb PabOTBI
TaKUX OTE€YECTBEHHbIX aBTOPOB, Kak [.B. JloBranb
[Josraub 2017:202-209], C.A. Kysangusu [KyBananu
2021:38-48], M. Jlebenesa [J/lebeneBa, burkuna
2022:34-38], JI.K. Mamenosa [Mamenosa 2020:60-75],
M.IO. Pycakosa [Pycakosa 2022:67-72], B.J1. Yexa-
puna [Yexapuna 2019:74-78] u np. bonee neranpHO
(B TOM 4MCrIe IPYMEHNTEIBHO K Hambosee akTyasb-
HOMY 9Tally) TeMaTyKa CTaTby UCCIeOBaHa B 3apy-
OeXHOII aKaIleMIT9ecKoil IuTeparype. 31ech, Halpu-
Mep, MOXXHO OTMETUTb PabOThI TaKMX aBTOPOB, KaK:
A. Apamcka-Tammant [Adamska-Gallant 2022:2-12],
A. Bopnap [Bodnar 2021:1062-1064], A. 3emcko-
Ba [Zemskova 2022:1-2], B. Capypcku [Sadurski
2019:63-84], A. IlIBapyy [Schwarcz 2023:1-8] u ap. ITo-
JINTUYECKYIe aCTIEKThI IPUHYK/ICHNSA 1 UbJ MHTEPEChI
OHO 00CTTy’)KUBaeT, 00CTOATENIPHO aHA/IM3UPYIOTCS B
Hay4yHolt MoHorpadum E.I. OuTnnoit u M.JI. SuruHa
[9n1MH, DHTNHA, THaMM 2023:1-816].

2. PamouHnas npouenypa 60pb6bI ¢ CCTEMHBI-
Mu yrpo3damu rocunopcrsa npasa (EU Framework
to strengthen the rule of law)

PamouHast mpouenypa 60pbOBI C CHCTEMHBIMU
yrpo3aMu TOCHOJACTBA IIpaBa (COCTOAIIAA U3 Tpex
3TanoB: oneHka Kommuccuy, BoiHeceHne Komuccn-
eil peKOMEeH/IAIIMY 1 BBIIIO/IHEHMe peKOMeHaIn?)
6blma BBemeHa B orHomeHuu Ilompmm B 2016 1.}
¥ CTa/Ia IePBBIM MeXaHM3MOM NpUHY>KfeHnA [Tonb-
M K COOMIOfIeHNI0 TPUHLMIA TOCIOACTBA IIpa-
Ba. Kpome Toro, [Tonbura crana mepBeIM rocypap-
crBoM — wieHoM EC, B oTHomeHnn KoToporo 6biia
3a/IeICTBOBaHA COOTBETCTBYIOLIASA IIPOLIEAYPA.

Yxe ¢ auBapa 2016 r. EBpomelickas KOMUCCHUA
Haya/ja HanpasiaATh [lo/mblle peKOMeHJALMM II0
YCTPaHEHMIO CUTYalMU B PaMKaX CTPYKTYpUPOBaH-
HOTO Ayanora PaMouHoIT mporeypbl 60pb0bI ¢ cu-
CTeMHBIMU yTPO3aMM TOCIIOACTBA 1paBa. [1o nToram
nporenyps 3a 2016-2017 rr. 6bU10 U3AHO YeTHIpe
Habopa peKoMeHauit’.

2 Communication from the Commission to the European Parliament and the Council “A new EU Framework to strengthen

the Rule of Law” (COM/2014/0158 final). Brussels. 11.3.2014.

3 Brussels triggers unprecedented action against Poland. URL: https://www.euractiv.com/section/justice-home-affairs/
news/brussels-triggers-unprecedented-action-against-poland/ (accessed date: 26.09.2023).

4 Commission Recommendation of 20 December 2017 regarding the rule of law in Poland complementary to Commis-
sion Recommendations (EU) 2016/1374, (EU) 2017/146 and (EU) 2017/1520; Commission Recommendation of 26 July 2017
regarding the rule of law in Poland complementary to Recommendations (EU) 2016/1374 and (EU) 2017/146; Commission
Recommendation of 21 December 2016 regarding the rule of law in Poland complementary to Commission Recommenda-
tion (EU) 2016/1374; Commission Recommendation of 27 July 2016 regarding the rule of law in Poland, (EU) 2016/1374.
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IIpepcraBurenn Ilompmm mocTaBuayM IOf CO-
MHEHJe 3aKOHHOCTb J OOBEKTUBHOCTD IIPOILiecca,
KOTOPbII He TO/IbKO HE VMMEET YETKOIl IPaBOBOII
OCHOBDI, HO I He YUUTbIBAET Te JeNICTBUA TOCyap-
CTBa, KOTOPOE OHO IIPEAIIPMHUMAET C 11e/IbI0 OJCKa
KOMITpoMIucca ([Ba M3 TpeX 3aKOHOIIpoeKTa B cde-
pe pedbopMupOBaHNUS IONBCKON CYAeOHOI CHCTEMBI
ObL/M 6/I0KVPOBAHBI IIPABOM BETO CO CTOPOHBI [Ipe-
supenTa [Tonpbm).

ITpn stom Pamovnas mpouenypa ABnAnach Me-
XaHM3MOM, KOTODBIil IIOCTPOEH B COOTBETCTBUU
C IPMHLUIIOM «BCE M/IM HUYErO», a €ro 3aseplile-
HJe He MOIJIO OBITb IPU3HAHO YCIEIIHBIM, IOKa
[Torbura He MCHOMHUT BCe peKOoMeHpauuy EBpo-
nelcKko Komuccuu. Bce pekoMmeHpauum B pam-
KaX COOTBETCTBYIOLIETr0 MexaHusma Ilombima
He BbIIOTHIU/IA.

3. MexaHM3M yCTpaHEHU CEPbe3HOT0 M YCTON-
YIIBOTO HapyLIeHNA TOCYAAPCTBOM — YIEHOM ILieH-
Hocreit EC (Cr. 7 JoroBopa o EBpomeiickom co-
13e (JJEC))

ITocne Toro xak Ilombiia He cMOIIa BHIIIOTHUTD
nepBble TpY PEKOMEHJAalMM B paMKax PamodHol
nporLenypsl 60pbOBI C CUCTEMHBIMI YIPO3aMy TO-
croficTBa IpaBa, BecHout 2016 1. EBpomerickas
KOMMCCUA peIlnia BBICTYINUTb C IPeIIOKeHU-
€M O KOHCTaTally YIpo3bl B COOTBETCTBUM C II. 1
cr. 7 J9C° u TeM caMbIM 3aJieliICTBOBATb MEXaHI3M
YCTpaHEHUs CEepPbe3HOTO M YCTOMYMBOIO Hapylle-
HUA TOCYlapCcTBOM-41eHoM IeHHocTeit EC.

[Tonmpiue 6BITO MPEFOCTABICHO TPY MecsAla Jid
bopMynmupoBaHUA MO3ULVM [0 IPOBEfeHMA Iep-
BoIx cnyuranuii B Cosete EC. Ilonbcknme mpepcTaBu-
Ter HanpaBuiu B CoBeT opuimaabHOe 3asB/IeHNe
0 HeCOITacuM II0 BCeM NONHATBHIM EBpomerickoil
Komuccueit BompocaMm. Ilocme srtoro curyanus
B [losblile HECKONBKO Pa3 CTAHOBUIOCH IIPEMETOM
muckyccenit u cnyurannit B Cosere EC o o61miym Bo-
npocaM. OffHaKO BbIHECEHME MTOIOBOTO pelleHMs
He OCYIIeCTBIANOCD.

Tonbko crycta yetnipe ropa, 16 auBapa 2020 r.,
EBpomneiickuil mapraMeHT IIPOTON0COBal 3a IPo-
nomkeHue pasbuparenbcrsa 1o cr. 7 JEC, Hauaro-
ro npotus Ilonpmm eme B 2016 . EBponapnament

o6parucs k Cosery EC ¢ mpocb60it HOATOTOBUTD
KOHKpETHble [ONTOCPOYHbIe PEKOMEH[ALMU LA
[Tonpun, KOTOPHIM OHA JJODKHA C/IEfOBATh B LIETIAX
YIYYLIEHNS CUTYalUM ¢ obecredeHneM roCIofCcTBa
IIpaBa B [10/IbCKOM HAIYIOHA/IbHOM IIPaBOIOPsJIKe.

B nenom, EBponapnamentoM Oblia BIpakeHa
[IOCTATOYHO pe3Kas KPUTUKA B OTHOLIEHMM Oes-
neiictBua CoBeTa, a TaK)Ke YKa3bIBalIoOCh Ha HEOO-
XOZIIMOCTb Pa3pabOTKM HOBBIX IPOLEAYp, KOTO-
pble 651 06/1aganu 6osee 3HAYNUTETBHBIM 3 eKTOM
C Le/IbI0 MCIPABIE€HNs CUTYally B FOCY[apCTBaX-
4jleHaX, KOTOpble HApYIIAl0T OCHOBOIIOJATAIoLINe
npuHuuie! EC.

ITpn 5TOM HEOO6XOVIMOCTD IIOMCKA a/TETePHATHUB-
HBIX MeXaHu3MoB npuHyxpenusA Ilonpmu n Ben-
TPUM K COOIONEHNIO TIPUHIUIIA TOCIIOACTBA IIpaBa
Obl1a 00yc/IoB/IeHa (IIOMUMO OTCYTCTBUS PelleHNs
no 1. 1 ct. 7 IEC B EBponapiaMenTe B paMKax Iep-
BOJI CTaJMM COOTBETCTBYIOIIE} IPOLEAYpPbl) TakK-
Xe Tpo06IeMOil MOTEeHIIMATBHON HEBO3MOXHOCTM
HpPOXOX/eHNs BTOpoil ¢asbl mpouenypsl. Ilpen-
crasureny [lonpmm u BeHrpun B paMKax IpoTUBO-
JiefiCTBUA IPYMEHEHNIO B OTHOLIIGHUM 00enX CTpaH
npouenypsl ct. 7 JEC 3asgBunn, 4T0 BOCIONb3YIOT-
cs1 TeM, 4To pelteHyue 1o 1. 2 cT. 7 JEC npunumaer-
cs rocyflapcTBaMiu-41eHaMy eIMHOINIACHO. B TakoM
cmydae BeHrpus cMoxeT 3a67I0KMpOBATh IPYHATIE
pewenusa B orHomenuy [lonbmu, a ITonpmra - B oT-
HouteHny Benrpun®.

Takum 06pa3om, MeXaHU3M yCTPaHEHNA Cepbes-
HOTO ¥ YCTOMYMBOIO HapylleHUs TOCYLApCTBOM-
ueHoM 1ieHHOCTeil EC ¢axTuyecky He MOTr OBITH
npyuMeHeH B otHoueHuy [lonbim u Benrpum.

4. O6:xamoBaHMe OTHeNbHbBIX AeiicTBuil ITonb-
i B Cyge EC

[TapannenrpHo ¢ TONBITKAMU aKTUBUPOBATH
B otHomeHuu [lonpmin peiicteue ct. 7 JJEC, a Tak-
e PamouHOIT mporenypbl 60pbObI C CUCTEMHBIMM
yIpO3aMM TOCIIOACTBY IIpaBa TaKXe IPOBOAUINCDH
pas6buparenscrBa B orHouenuy [Tonbiun B Cyne EC.
EBpomneiickas KoMuccys HEOJHOKPATHO HAIlpaBILA-
na ucky nporus Ilomply ¢ 1e1bl0 KyNMpoBaHM:A
«TOYEYHBIX» MPOOJIEM, KOTOpbIe BLICTYIAIOT B Ka-
4eCTBE OT/E/bHBIX 57eMEHTOB OOLIeil TeH/eHLINN

> Consolidated version of the Treaty on European Union. - OJ C 326.26.10.2012. P. 13-390.
¢ EU blocked over sanctions on Hungary, Poland. URL: https://www.euractiv.com/section/politics/short_news/eu-
blocked-over-sanctions-on-hungary-poland/ (accessed date: 26.09.2023).
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K OTXOJIy OT IIPMHIINIIA TOCTIO/ICTBA ITPaBa B €r0 HaJl-
HAI[VIOHA/IbHOM IIOHMMaHMIL.

Tak, B vacTHOCTH, B 2019 I. EBpokomuccus 06-
parunace B Cypg EC mo Bompocy o cooTBeTCTBUU
HAJIHAI[IOHA/IbHOMY  PeryIMpOBaHMIO  BOIpOCa
CO3JjaHMA [VICUMIUIMHAPHONM IanaTel BepXxoBHOro
cyza B [Tonbire. B oxtsabpe 2021 r. Cyx EC ycraHo-
BT (MHAHCOBYIO CAaHKLMIO B oTHOWeHNy [Tombim
B pasmepe 1 MiH eBpo B cyTKu'. OKOHYaTeNbHOE
peweHne 1o ncky Espokomuccun x Ilomnbpie 1o mo-
Bony He3zaBucumoctu cypeit Cyn EC BbiHec 6 uoHA
2023 18

B paMkax laHHOTO pelleHNs OH Jay Iopupinde-
CKyl0 KBa/moukaumo Bcell pedopme CymeOHOI
cucreMbl, kKoTopas Obita mposemena PiS. Cyn EC
HpUILIeN K BBIBOZAY O TOM, YTO IOJIbCKas CyfeOHas
pedopMa ABIAETCA HECOBMECTMMOI C TapaHTH-
AMM JIOCTYIIa K HE3aBUCHMMOMY U OeCIpyCcTpact-
HoMy mnpaBocyauio. [Ipu satom Cym oTMeTws, 4to
HPVMHLNUII TOCIIOZCTBA IIpaBa HpefCcTaBIAeT coboil
(byH/IaMEHTAIbHYI0 LIEHHOCTb MHTETPAlL[YIOHHOTO
00beVIHeHNA U HAaXOJUT CBOE HENOCPECTBEHHOE
BBIpOXKEHUE B psfie IOPUANYECKM O00A3bIBAIOMINX
TpeboBaHuit (B umcie npoyero B cepe opranmsa-
LMY TIPaBOCYANUA), KOTOpble He MOTYT HapyIIaTbCA
rOCyJapCTBaMM-YWIeHAMM B paMKax HAI[VIOHA/IbHOTO
3aKOHOJATeIbCTBA U IPelefieHTHOTO IpaBa (B 4acT-
HOCTH, B PaMKaX KOHCTUTYL[IOHHBIX TIOI0XKEHNUIT 1
IPAaKTUKI KOHCTUTYIVIOHHBIX CYJIOB).

Takum 06pa3om, 110 UTOraM MHOTOJIETHUX Pa3ou-
parenbctB Cyn EC npsamo ykasan Ha He3aKOHHOCTb
HOJIbCKOIT CYIeOHOI peOpMBI 11 Ha ee IPOTUBOpe-
4yie TIPMHINIY TOCIOACTBA IIpaBa B €ro HaJHALU-
oHanbHOM noHmMmanun. OpgHaxo B EC oTcyTcTBYeT
e[MHbII MeXaHN3M uctonHenus pemennit Cyna EC,
YTO CTAaBMUT €r0 B 3aBUCUMOCTb OT IOMUTUYECKOI

7 C-204/21 Commission v Poland. ECLI:EU:C:2021:878.
8 (C-204/21 Commission v Poland. ECLI:EU:C:2023:442.

BOJIM TOCYAAapCTB-4eHoB. [lonbIIa oTKasanach yc-
HOHATH 0TMedeHHoe peutenne Cyma ECP.

5. MexaHusM yKpeIIeHUs TOCIOACTBA IpaBa
(Strengthening the rule of law within the Union)

9¢deKTNBHOCTP MeXaHU3MOB IPUHYKAEHUSI
TOCYIapCTB-4IEHOB K COOJIONEHNIO IIPUHIVIIA
TOCIOJCTBA IIpaBa, KOTOpPbIe CYIECTBOBAMM IO
2019 1., 6p1a IIpM3HAHA ABHO HefjocTaToyHOl. Kak
CIIENCTBIE, OBUI CO3/JaH HOBBII MeXaHM3M — Mexa-
HM3M YKpeIUIeH!A rocropcTsa mpasa. OH ObUT yu-
peXJieH Ha OCHOBAHMM CIIEIIMAIbHOTO COOOIIeHNA
Komuccun', kotopoe 6b1710 IPUHATO eii B Ka4ecTBe
«xpaHurens [Joropopos». Vcronb3oBaHne MMEHHO
Hofo6HBIX momHoMounit Komucenn osHavaer, 4To
B Ile/IoM MeXaHu3M yKpeIlleH!s TOCIOo/CTBa IpaBa
He AB/AeTcA obOsA3arenbHbIM. HecMoTps Ha TO 4TO
€ro0 IIPaBOBOM OCHOBON BBICTYNAKT IOJIOXKEHNA
ydpenuTenbHbix forosopos EC, oH HampsaMyo co-
OTBETCTBYIOLIMMM JIOTOBOPAMM He 3aKpeIuieTcs.
Taxke OH He 3aKpeIUIAeTCA U pernaMeHTaMM, Iof-
NeXalMMI IPsAMOMY IIPMMEHEHMI0 Ha TeppUTO-
pun EC.

IIpuMeHeHMe COOTBETCTBYIOLIETO MeXaHM3Ma
B oTHouleHMyu Ilompmm 1o cBoeMy cofiep>KaHMIo
IPEJIIo/arajo0 COCTaB/IeHNe €KeTOfHbIX JIOKIa0B
EBpokomuccuy 0 COCTOSHMM TOCIOACTBA IIpaBa
(kax B nenoM 1o EC, Tak 1 10 OT/ie/IbHBIM TOCyAap-
cTBaM — 4ineHaM EC B paMKax cHenyasnbHBIX IJIaB
€KErofIHbIX JJOK/IA0B).

CocraBneHne IepBOro TAKOIO JOK/Iafia ABJIA-
JIOCh OfIHOV M3 ITIaBHBIX MHMIMATUB IIporpaMmbl
paborsr Komuccun na 2020 r."' IlepBbiit gokmag 611
HpUHAT B ceHTsA0pe 2020 1.2, moce dero EBpoxo-
MMCCUA IPUCTYNMIA K HOBON OLIEHKE COCTOSTHM:A

° TMMonblua oTKasanacb NNATUTb MWIIMOHHbIE WTpadbl no npurosopy cyaa EC. — GR.RU. 31.10.2021. URL: https://
rg.ru/2021/10/31/polsha-otkazalas-platit-millionnye-shtrafy-po-prigovoru-suda-es.html (gata o6patieHus: 26.09.2023).

1% Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions “Strengthening the rule of law within the Union”
(COM(2019) 343 final). Brussels, 17.7.2019.

" Communication from the Commission to the European Parliament, the European Council, the Council, the Europe-
an Economic and Social Committee and the Committee of the Regions “Adjusted Commission Work Programme 2020"
(COM(2020) 440 final). Brussels, 27.5.2020.

2. Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions “2020 Rule of Law Report” (COM(2020) 580 final). Brus-
sels, 30.9.2020.
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TOCIIOACTBA IPaBa, pPe3ylbTaTbl KOTOPON HAaIIN
cBoe orpaxenue B JJokmaze 2021 r.”* JlauHble 0 co-
cTosHUM rocnojctsa npasa B EC u B rocygap-
crBax — wieHax EC (Bxmouas ITonpury) B 2021 .
Opn oTpakens! B J[loknage 2022 r.*

ITpu 3TOM B paMKax IOATOTOBKY COOTBETCTBYIO-
LIVX ©KETONHbIX JOK/Ial0B EBpoKkoMuccnit mpeamno-
J1araeTcs, YTO MpeABapUTEIbHO (BECHON OTYETHOTO
TOZIOBOTO IIEPUOJiA) TOCYAAPCTBA-YIEHbI HAIIPAB/LA-
tor Komuccun cBou HarmoHanbHble 0oT4eThl. COOT-
BETCTBYIOIVE OTUEeThl B paMKax MexaHusMa ykpe-
IIeHMS TOCTIOACTBA NpaBa B Coro3e HalpaBIAINUCh
[Momnbent B 2020 u 2021 r.!'* Ognaxo B 2022 1. f10-
KJ/IaJ] O COCTOSIHUM TOCTIOACTBA npaBa B [Tosblue 6b1
BKJIIOYEH B cocTab [Imana BoccTaHOB/IEHNA U YCTOM -
uyBocTy Ilompum'’, paspaboTaHHBbII eif B COOTBET-
cTBUM C TpeboBaHMAMYU HOBOro MexaHusma Boc-
CTAQHOBJIEHUS U YCTOITYMBOCTU'® (pedb 0 KOTOpOM
MIOJJIET HIDKeE).

Ha ocnose npenocrasnaembix Ilonbiuert foxa-
IIOB O COCTOSTHMM T'OCTIOACTBA ITpaBa EBpokoMuccusa
paspabarbiBaeT pPeKOMEHAALMYU IO YKPeIUIEHNIO
rOCIIOACTBA IpaBa (kotopsle ¢ 2020 I. BKTIOYAIOTCSA
B 001I1ie peKOMeH/Jalu, IPYHIMaeMble eXXeTrOIHO
¢ 2011 r. B pamMKax 0OIeil MHTEIPALIVIOHHOI 9KO-
Hommueckoit momutuku EC). Tak, EBpoxommccns
BBINTyCKaJla COOTBETCTBYIOLINE peKOMEH/JalluM B OT-
powmenuu Ionpmm B 2020% u 2021 r.2° B 2022 r.2!

pexomenpanuyu EBpokomuccyn myst Ilonpum 6bum
KBa/IM(UIMPOBAHBI B KaueCTBe 0053aTe/IbHBIX /s
ydeTa B paMKax HallMoHajbHoro I1nana BoccTanoB-
neHuA u ycronunsocty [onpum.

B 1enoM, ykasaHHbBIVI MEXaHWU3M ABJIAETCA Ipe-
BEHTUBHbIM MHCTPYMEHTOM, KOTODBIl HallpaBjieH
Ha CO3[IaHMe CUCTEeMbl HEIPEPbIBHOIO MOHUTOPUH-
ra BepXOBEHCTBA IIpaBa B TIOCY[AapCTBaX-4IeHax,
a TaKXKe Ha MHTEHCU(UKALNIO CTPYKTYPUPOBAHHO-
IO JIajiora ¢ HUMM.

6. MexaHusM 0GyCTOBIEHHOCTH TOCHOACTBOM
npasa Mep o 3amuTe 6romxera Corosa (General
regime of conditionality for the protection of the
Union budget)

PernmamenT 00 061ieM pexxume 06YCTOBIEHHO-
CTM TOCIIOAICTBOM IIpaBa Mep IIO 3aliuTe OIOfpKeTa
Corsa (Permament 2020/2092) 6511 puHAT 16 HHe-
kabps 2020 r. u BTy B cuny ¢ 1 suBaps 2021 r.”?
Opnako EBpomnelickas koMuccusA OTI0XKIMIA HAYANIO
npyuMeHeHVA PermamMenTa o 3aBeplueHNs pa3yMHO-
ro cpoka jiyis ero ocnapusanus B Cyzie EC. B pamkax
IIpeOCTaBI€HHOr0 MOpaTropus:A Ha jeiticTBue Mexa-
H13Ma 00ycoBeHHOCTH TTpaBoM [lombura® u Ben-
rpus® nogamu uck B Cyx EC 06 annymposanun Pe-
IJIAMEHTa KaK IPOTMBOPEYAIIEro YYpefUTeTbHBIM
norosopam EC.

3 Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions“2021 Rule of Law Report” (COM(2021) 700 final). Brus-
sels, 20.7.2021.

' Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions “2022 Rule of Law Report. The rule of law situation in the European Union”
(COM/2022/500 final). Luxembourg, 13.7.2022.

> European Rule of Law Mechanism: input from Member States (Poland). 2020. URL: https://commission.europa.eu/sys-
tem/files/2020-09/2020_rule_of law_report_-_input_from_member_states_-_poland.pdf (accessed date: 26.09.2023).

6 European Rule of Law Mechanism: input from Member States (Poland). 2021. URL: https://commission.europa.eu/sys-
tem/files/2021-07/pl-input.pdf (accessed date: 26.09.2023).

7 Annex to the Proposal for a Council Implementing Decision on the approval of the assessment of the recovery and resil-
ience plan for Poland. Brussels, 13 June 2022. URL: https://data.consilium.europa.eu/doc/document/ST-9728-2022-ADD-1/
en/pdf (accessed date: 26.09.2023).

'® Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the Recovery
and Resilience Facility. - OJL 57.18.2.2021. P. 17-75.

' Recommendation for a Council recommendation on the 2020 National Reform Programme of Poland and delivering a
Council opinion on the 2020 Convergence Programme of Poland (COM/2020/521 final). Brussels, 20.5.2020.

20 Recommendation for a Council recommendation delivering a Council opinion on the 2021 Convergence Programme of
Poland (COM/2021/521 final). Brussels, 2.6.2021.

21 Recommendation for a Council recommendation on the 2022 National Reform Programme of Poland and delivering a
Council opinion on the 2022 Convergence Programme of Poland (COM(2022) 622 final). Brussels, 23.5.2022.

22 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a general
regime of conditionality for the protection of the Union budget. — OJ L 4331.22.12.2020. P. 1-10.

2 Case C-157/21: Action brought on 11 March 2021 — Republic of Poland v. European Parliament and Council of the Euro-
pean Union. - 0JC 138.19.4.2021. P. 26-28.

24 Case C-156/21: Action brought on 11 March 2021 - Hungary v. European Parliament and Council of the European . - OJ
C138.19.4.2021. P. 24-26.

72 MocKkoBcKmii KypHan mexayHapogHoro npasa - 2 - 2024



Mark L. Entin, Ekaterina S. Bitkina

LAW OF THE EUROPEAN UNION

B pemennn no peny C-157/21 «Ilonpma mpo-
B EBpomneiickoro ITapmamenta n Cosera EC» or
16 ¢espans 2022 r.”* Cyx EC nonHocTb0 OTKasam
B yH0BIeTBOpeHu TpedboBanmii [lompum u octaBun
B cune Permament 2020/2092 EC.

Bce moBopps! Ilonpiinm o HecooTBeTcTBUM Mexa-
HM3Ma O0YC/IOBJIEHHOCTHU TOCIIOACTBOM IIpaBa Mep
1o 3auuty 6tomkera EC Kputepnam cooTBeTCTBYA
KOMIIETEHIIM}) HaJJHAIL[IOHANbHBIX OPIaHOB U IIpe-
BbILIIeHNY TTo/THOMo4nit nHcTUTyTaMu EC, o Hempo-
HOPLMOHAIbHOCTY MEXaHM3Ma OLIeHK!) TOCIOJCTBA
npasa uensaM 3amuthl 0omkera EC, a Taxke 06
OTCYTCTBMM CTPOTMX KpUTEpMEB [ OIpefie/IeHs
(bakKTOB M CTeleHN HapylleHNsA TOCIOACTBA IIpaBa
6p1n orBepruyThl Cynom EC.

Cypn EC npuiien K c/ieqyIommM BbIBOJAM.

1. 3axoHoparenbHble opranbl EC Hapere-
Hbl IIMPOKOV AMCKpeLMell B paMKaX peajns3alyn
IPEJOCTAaB/IeHHbIX MM IIOTHOMOYMII ¥ BIIpaBe
IPUHMMATh COOTBETCTBYIOIlEE PEeIlleHNe B PaMKax
OIIpeMIe/IeHNsA TIOIUTIIECKOI, 9KOHOMIIECKOI U CO-
umanbHoi nomutuku EC.

2. MexaHu3M 00yC/IOB/IEHHOCTY TOCIIOACTBOM
IIpaBa COOTBETCTBYET KPUTEPUIO IPOIOPIMOHAIb-
HOCTHU, TaK KaK OH ABJIAETCA YMECTHBIM C TOYKU
3peHNs Ipec/ieflyeMbIX UM LieJiell ¥ HallpaBjieH Ha
obecrievyenne IOMOMHNUTENBHON 3aIUThl OI0mKeTa
EC B ycnoBuAX HOCTHAH/IeMUITHOTO BOCCTAHOBIIE-
HMA. BoIpoc >ke 0 MpuMeHeHUM COOTBETCTBYIOIEro
MeXaHNM3Ma B KaueCcTBe Hambojee OarompusTHON
Mepbl 71 JOCTVDKEHNUS 3asB/I€HHBIX IleJiell JOKeH
pelarbCAd He B OTHOIIEHMM KOHKPETHBIX CIy4aeB
UCIIO/Ib30BAHNUA COOTBETCTBYIOIETO MEXaHU3Ma,
a B L|eJIOM.

3.  Kpurepun npumenenms MexaHnusma o06-
YCTIOB/IEHHOCTM TOCIIOACTBOM IIpaBa OIpefle/leHbl
B locTaTO4HOI creneHu. HemocpenctBennsie dop-
MbI IIPYMEHEHNs JAHHOTO MeXaHu3Ma (TpeOoBaHms
10 yCTPaHEHMI0 HapyLIeHNil IPUHIINIIA TOCIIOfCTBA
IpaBa) JO/DKHBI OBITH CTPOTO COPa3MEPHBI NOCTIEN-
CTBUAM HapylleHMs IPMHILUIIA TOCIOfCTBA IpaBa
misa puHaHCOBBIX MHTepecoB EC, a Takxe ompepe-
TATHCA UCXOMA U3 XapaKTepa, IPOJO/DKUTENbHOCTI
U CTeIleHV Cepbe3HOCTY HapYIUEeHNII IPUHIINIIA TO-
CIIOZICTBA IIpaBa B COIIOCTABJIEHUM C HETaTVBHBIMU
nocnencTBuAMN AnA GuHAHCOBBIX MHTepecoB EC.
IIpy sTOM mOTEHIMANIbHOE CUCTEMHOE BO3JEl-
cTBMe MeXaHM3Ma Ha HalMOHA/bHblE IIPaBOIIO-

pARKY (BBUAY BO3/TIOKEHMA Ha OCYAApCTBA-WICHDI
00513aHHOCTI KOPeHHBIM 00pa3oM IepecTpauBaTh
CBOIO IIPaBOBYI0 cycTeMy) 65110 couteno Cymom EC
YMECTHBIM, HOCKO/IbKY COI03 He MOXKET IOfIBEepraTh-
cA KPUTHUKE 32 MCIIO/b30BaH)e MEXaHU3MOB, HE00-
XOJMIMBIX JyIS1 00eCIiedeHNsI pa3yMHOTO YIIPaB/IeHN
CBOMMI OIOJPKETHBIMM CPEACTBAMM M IS 3aIMThI
CBOVX (PUHAHCOBBIX IHTEPECOB.

Takum o6pasom, Cyz EC, momHOCThIO OTKIIO-
HUB poBoabl Ilompuy, ¢axTtuyecku 0003HAYNMT
3aBeplleHNe MOpaTopusA Ha Ha4ajao IpUMEHEHM:
MexaHusma 0OYC/IOBIEHHOCTY TOCIIOfCTBOM IIpa-
Ba Mep 10 3amure 6romkera EC (110cKobKy cooT-
BETCTBYIOLMII MOpPATOpMIl M3HAYalIbHO OBbLT BBe-
neH EBpoxoMuccueit Ha mepyop ero 06kanoBaHms
B Cyze EC).

[Ipumenenre MexaHusma 0O0YCIOBIEHHOCTI
IIPaBOM HAyajoCh CIYCTA JBe HefeNM II0C/Ie Bbl-
HeceHMsa oTkasHbIX pemeHuii Cyma EC mo mckam
ITonbmm n Benrpum, 2 mapra 2022 r., xorga EBpo-
TevicKas KoMuccys ony6kosana PykoBogcTBo mo
npuMerenuio Permamenta 2020/2092 EC* (umeHHO
OTCYTCTBME JAHHOTO PYKOBOJICTBA ABJIA/IOCH TEXHN-
KO-IOpUINYIECKOI IPUYNHON HEBO3MOXXHOCTH IIPU-
MEHEHMA COOTBETCTBYIOLIEr0 MeXaHN3Ma paHee).

B eBpormelickoil Hay4HOJ JUTeEpaType Hadano
meiictBuss MexaHusMa OOYC/IOB/IEHHOCTM TOCIIOf-
CTBOM IpaBa Mep no 3ammre 6romkera EC 6b1o
BOCIPUHATO IPEUMYILECTBEHHO MON0XKNUTENbHO.

Tax, A. Apgamcka-Tammant [Adamska-Gallant
2022:2-12], KOMMEHTUPYS AVHAMUKY PasBUTUA Me-
XaHM3MOB IIPUHY>K/JIEHMA TOCYaPCTB-YIEHOB K CO-
OJIIOfIeHNI0 TIPUHIVIIA TOCTIOfCTBA IIPaBa, OTMEYaeT,
YTO IIPMMEHEHUE COOTBETCTBYIOIMX MeXaHU3MOB
no oTHomeHmo K Ilomplie ABIAeTCA abCOMOTHO
onpasgaHHbIM. Peopmsr PiS B chepe HanmoHans-
HOJT CyZleOHOIT CHCTeMBI OHA PacCMaTpyUBaeT Kak Io-
IBITKY «/IeMOHTa)Ka OCHOB JIeMOKPaTHYeCKOIo Ipa-
BOBOTO TOCY/JaPCTBa», KOTOpas OblIa HEOTHOKPATHO
noatBepzeHa u 3apukcuposana Cynom EC. Tlo ee
MHEHMIIO, IPUMeHeH)e MeXaHNU3Ma 00yC/IOB/IeHHO-
CTM TOCIIO[ICTBOM IIpaBa Mep IIO 3aliuTe OOfpKeTa
EC nosBonuTt, HaKOHell, BOCCTAHOBUTb HE3aBUCH-
MOCTb cyfie6HoIt Bacty B [Tofblie v BepHYTH ee Ha
IYTb IEMOKPATHUH.

CXOfjHyI0 TOYKy 3peHM:A MOXXHO BCTPETUTb U
B crarbe H. Kmpcra [Kirst 2021:101-110], xoro-
pbIl OTMedaeT, 4TO (OPMMpPOBaHUE MeXaHU3Ma

% C-157/21 Poland v. Parliament and Council. ECLI:EU:C:2022:98.
% Communication from the Commission “Guidelines on the application of the Regulation (EU, EURATOM) 2020/2092 on a
general regime of conditionality for the protection of the Union budget” (C(2022) 1382 final). Brussels, 2.3.2022.
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006yC/IOB/IEHHOCTY TOCIIOACTBOM IIpaBa Mep IO 3a-
myure 61omxera Corosa npegocrasnder EBpokomuc-
CUY BOKHBIJ MHCTPYMEHT I 3alIMThl IPYMHINIIA
TOCTIOZICTBA TIpaBa B rocygapcTBax — uiaeHax EC.
[Ipu atom H. Kupcr yxaspiBaeT, 4To caMo cyiie-
CTBOBaHMe OJ0OHOr0 MexaH13Ma OyzieT OKasbIBaTh
ciep>xuBaomuii 9 ek, He MO3BOJSASA TOCYHap-
CTBaM-WIeHaM OTKJIOHATBCA OT IMPYMHIUIIA TOCIIOf-
CTBa IIpaBa B €T0 HaJJHAIIMOHA/IbHOM NTOHMMAHNM.

B menom, npuBeieHHasA TOYKA 3PEHNUSA ABIACTCA
TOCIIO/ICTBYIOLIEI B €BPONENICKOlL muTeparype. B To
»Ke BpeMsA IIPYHININATIbHO MHAS Ol[eHKa MeXaHM3Ma
006yC/IOB/IECHHOCTY TOCIIOACTBOM IIpaBa Mep IO 3a-
mure GlofKeTa IpefCcTaBIeHHasA B OT€YeCTBEHHBIX
uccnenoBanuax. Tak, B wactHoctu, d.V. JleGenena
n E.C. Burkuna [Jle6enesa, burkuna 2022:34-38]
OTMEYAOT, YTO HOBBIl MEXaHU3M OOYCIOBJIEHHO-
CTM TOCIIO[ICTBOM IIpaBa HeceT B ceOe CyIlecTBeH-
HbIe PYICKI, TIOIBEP>KEH Cepbe3HbIM OrPaHNYeHNAM
U CIIOKEH B NpUMeHeHMM (Y4TO NOPOX/AeT IIOBBI-
IIEHHYI0 CTelleHb AMCKpeTHOCTV EBpokommccun
Ipy ero mpuMeHeHmu). B HayuHoit MoHOrpadum
E.I. Duatunoit u MJL. DHTMHa [DHTMH, DHTUHA,
Tuanm 2023:1-816] YKasbIBaeTcs, 4YTO HOBBIN MeXa-
HJ3M 00YC/IOBJIEHHOCTY HPeACTaB/IAET COOOI MUIIb
OJIVIH 113 MHOTOYVIC/IEHHBIX CIIOCOO0B IIPYHY KIeHVA
TOCYapCTB-4/I€HOB K OTKa3y OT COOCTBEHHBIX Ha-
IIMIOHATIbHBIX MHTEPECOB ¥ CJIeOBAHUIO ITO3UIUN
nHCTUTYTOB EC 110 BCeM CyIIHOCTHBIM BOIIPOCAM.

B nopo6usix yenosusix Cyp EC Bpsif mu Mor BbI-
HecTy pelieHue B onb3y [onbimm v Benrpun u npu-
3HaTb MeXaHM3M 0O0YCIOBIEHHOCTH TOCIIOACTBOM
npaBa Mep 110 3amure Orompkera EC HecooTBeTcTBY-
IOIMM  KpUTepUAM Oa/laHCHUPOBKM KOMIIETEHIINI
HaJIHAL[IOHA/IbHBIX OPTAHOB U TTOTHOMOYMIT MHCTH-
tyToB EC. Cyz EC B 11e7ioM He MOXKeT IIpeTeHI0BaTh
Ha abCOMIOTHYI0 O00BEKTUBHOCTb IPYU PaccMOTpe-
HMI U paspelleHny CIOPOB O BEPXOBEHCTBE IIpaBa
B CTy4asx, KOIZla HaIlMOHATbHOE 1 HaJHALMOHA/Ib-
HOe MOHMMaHMe JJaHHOM KaTeropun pasHutcs. Cyx
EC B cBoell [ieATeNbHOCTM B KadyecTBe IIPAaBOBOIL
OCHOBBI ONMPAETCS UMEHHO Ha Ha[HAIMOHA/IbHbIN
IPVMHIUII BEPXOBEHCTBA IIpaBa (IIPUHLVII BEpXO-
BEHCTBa ¥ rocropcrsa npasa EC), B cBA3M ¢ ueM
IPOTMBOIIOCTAB/IEHHbIE IIOAXOMbI TOCY/JapCTB-UIe-
HOB K IOHMMAHMIO [JAHHOTO MPMHINIA IIPOCTO
He MOTYT UCIIO/Ib30BaThCA MM B KaueCTBE OCHOBHBIX
VIV TIPMOPUTETHBIX.

Bripouem, 4TO mpyMedYaTeNbHO, HANPAMYIO CO-
OTBETCTBYIOIMIT MeXaHu3M B oTHoweHuy lonbmm
He 6b11 TprMeHeH. OduianpHo nporenypa Mexa-
H13Ma 00YCIOBJIEHHOCTY TOCIIO[ICTBOM IIpaBa B OT-
HouteHny [lonpiy He ObIIa 3amyleHa.

OpHako KOCBeHHO OKOHYaTe/IbHaA MHCTUTYLIMO-
Ha/IM3alysa COOTBETCTBYIOIIET0 MeXaH3Ma B IIpaBe
EC Bce >xe mo3Bo/nuia oka3arb cepbe3Hoe BIVAHNE
Ha nosuuuio ITonbiy 1o BOnpocy npyuBefeHNs Ha-
LMIOHA/IbHOJ IIPABOBOJ CUCTEMBI B COOTBETCTBUM
C IpMHINIIOM rocnoficTBa mpasa EC.

ITogo6HOe KocBeHHOe BaMAHne MexanusMma 06-
YC/IOBIEHHOCTM TOCIOACTBOM IpaBa Ha Ilombiry
OBIIO OCYILIECTBJIEHO 3a CYEeT aKTMBU3ALMM Jieil-
CTBMA B OTHOILEHMN JJAHHOTO TOCY[ApCTBa — WileHa
EC mexanusmoB npunAroro B 2021 r. Permamen-
ta 0 DoHJEe BOCCTAHOBIEHUS M YCTONYMBOCTH,
Ha BO3MOXXHOCTb IIPMMEHEHUA KOTOPBIX IPSAMO
yKaspiBaeTcs B PykoBojcTBe 1o npumeHenuto Pe-
rmamenTa 2020/2092.

7. MexaHU3M BOCCTAHOB/IEHNUA ¥ YCTOIYMBO-
cru (Recovery and resilience facility)

B coorBercTtBuM ¢ Permamentom o PoHpe Boc-
CTaHOBJIEHMSA M YCTOIYMBOCTM OBLIO yCTaHOBIIE-
HO, uyTo EBpokoMuccus BIpaBe yMeHbIIATh CyM-
MBI NIpeJOCTaB/IAeMOl rocygapcTsaM — wieHam EC
(b1MHAHCOBOJI MOAIEP>KKY 13 CPENICTB COOTBETCTBY-
fomjero (OHAA, a TakXKe TpeOOBAThb BO3BpALEHMS
y>Ke TIPefoCTaBIeHHBIX CPEACTB, €CIM KOHKpeT-
Hoe rocyzapcTBo — wieH EC He cobmogaer moso-
eHus (cormacosannele ¢ EBpoxomuccueit u Co-
BETOM) HAIMOHA/IbHBIX IUIAHOB BOCCTAQHOB/IEHMNA
U YCTOMYUBOCTH.

IIpn sTOM HalMOHA/IbHbIE IUIAHBI BOCCTAHOBIIE-
HJA U YCTOYMBOCTY OT/IE/IbHBIX TOCYAAPCTB — YJIe-
HoB EC MoryT BKIOYaTh B ce0s, HOMUMO OOIIUX
S9KOHOMMYECKNX M (MHAHCOBBIX MEpONPYATHIL,
TaK)Xe Mepbl, HEIIOCPEICTBEHHO CBA3aHHbIE C 00e-
CIIeYeHMeM HaJJIeKalleil peannsalyuy IPUHLVIA
rocrozcTa npasa (1. 38 PykoBozcTBa 110 IprMeHe-
uuio Permamenta 2020/2092).

Takum obpasom, dakrudeckn B pamkax Pera-
MeHTa 0 QDOHJIe BOCCTAHOBJIGHNS U YCTONYMBOCTI
(daxTuyecky ObUI CO3/aH CrelnaabHbIi MexaHusm
00yCTOBTIEHHOCTH TOCIOACTBOM IpaBa HOIY-
yeHNA (MHAHCOBON NONEPKKM OTAEeTbHBIMM

27 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the Recovery

and Resilience Facility. - OJL 57.18.2.2021. P. 17-75.
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rocypapcrsamu - yieHamu EC B paMKax nmocrnaH-
[leMMITHOTO BOCCTAaHOBIEHM .

I[Tonplra Kak pas 1 cTaja TAKUM TOCYJAPCTBOM —
yneHoM EC, 14 KoTOpoOro monyyeHue BBIIIIAT 13
DoHfla BOCCTAHOBJIEHMA M YCTONYMBOCTU ObIIO
00yC/IOB/IeHO peanm3anyeii OT/ENbHBIX Mep, CBS-
3aHHBIX C o0ecreyeHneM Ha/IeXallell peaansannm
IPUHIIMIA TOCIIOACTBA [IPABa B HAIMOHA/IbHOM IIpa-
Bonopsake. COOTBETCTBYIOLIVE Mepbl ObIIM HAIIPS-
MYI0 BKJ/IFOUEHbI B Hal[MOHAMbHbII [11aH BoccTaHOB-
nenus u ycroruusocty Ilompum 2022 .2 ViMeHHO
BBU/IY II0OZOOHOTO BK/IIOUEHNs TpeboBaHuil B chepe
obecrieyeHns TOCIOACTBA TIPaBa B MOIbCKNUIT IJIaH
BOCCTAQHOBJIEHMA U YCTOMYMBOCTH, 0TYeThI [To/1bmm
0 COCTOAHMM TOCIOJCTBA IpaBa B cTpaHe B 2022 T.
NpefOCTaB/IANNCh €/l He B paMKax MexaHnsma
YKpeIUleHus TocnofcTsa npasa B Cowose, a B paM-
KaX MeXaHM3Ma BOCCTAaHOBJIEHV U YCTOYMBOCTI.

Tak, B II1an BOCCTaHOB/IEHMS M YCTONUYMBOCTY
[Tonbim, ogob6pennsiit Coetom EC B 2022 1., B Ka-
4ecTBe 0043aTe/IbHbIX YC/IOBUIT /1A Oy YeHN Cy0-
cupuit 3 GoHa BOCCTAHOBIEHNUA Y YCTOUMBOCTH
OBUIM BK/IIOYEHBI IBE TaK Ha3blBaeMble CyIepBeXi
(anen. super milestones) [Schwarcz 2023:2], cBsi3an-
HbIE C TOCIIOACTBOM IIPaBa, KOTOPbIE HO/DKHbI ObLIN
ObITb BBINONHEHDI [lo/bIilelt 1O HalIpaB/IeHNs Tep-
BOTO IUIATEXXHOTO TpeboBanus. Obe oTMedeHHbIe
CylepBexyl Kacaluch obecIedeHMsA HaJJIeKalero
COOMIOIeH Vs IPMHIINIIA TOCIIOACTBA IIpaBa 1 Ipef-
nosarany peopmupoBaHie (a To4Hee, OTKa3 OT Ya-
CTU peann30BaHHBIX B cepenuue 2010-x IT. peopm)
HOJIbCKOJT HAIIMOHA/IBHOI CYIeOHOI CHCTEMBI.

Kpome ToOro, B paMKax cHenyanu3ypoBaHHOTO
MeXaHM3Ma 00YCTIOBIEHHOCTH TOCIIOfICTBOM IIpaBa
BbIUIaT 13 POH/Ia BOCCTAHOB/IEHUA U YCTONYMBOCTH
TaK)Ke OKA3a/IUCh 3a/1efICTBOBAHDI ¥ MHCTPYMEHTDI
MHDBIX MEXaHU3MOB HPUHYXHEHUA TOCYHApCTB -
41eHoB EC K COOMIONEHNI0 MIPYHIMIIA TOCIIOACTBA
paBa.

B wactrHocTn, B HaumoHanbHbIN IImaH Boccra-
HOBJIeHMs ¥ ycrorunBocTy lonpum 2022 r. 6buUM
BK/IIOYEHDl OT[ie/IbHble PEKOMEeHJAlNM, HasHauae-
Mble EBpOKOMIICCHEl HA OCHOBE IIPENOCTABIIAEMbIX
rocyfiapctBamu — 4neHamu EC oTyeroB o cocTo-
SHUY TOCIIOACTBA IIPaBa B HALMOHA/NbHBIX IIPaBoO-
HOpAJKaX, a TAKXKe eXEeroHbIX JJOKNaoB EBpoko-
MMCCUM O COCTOAHMY TOCIOfICTBA IIPaBa B PaMKax

MexaHusMa yKperieHus rocnopcTsa npasa B Co-
103e. BK/IloyeHye OT/leNIbHBIX HEBBIIIONHEHHbBIX pe-
KOMEH/IallMil B HallMOHAJIbHbIE IIJIAHBI BOCCTAHOB-
JIeHMA U YCTOYMBOCTY IIPSAMO IIPENyCMaTpUBAETCS
PernamenTtom o QoHfie BOCCTaHOB/IEHNA M YCTONYN-
BocT 2021 1. Heo6X0aMMOCTb BK/TIOYEHN S KOHKPET-
HBIX peKOMeHJauuil oueHnsaercs EBpokomuccuein
1 CoBeTOM B paMKax IIPOLIefypbl YTBEPXK/IeHNs Ha-
LVIOHA/IbHBIX I/IAHOB BOCCTAHOBJ/IEHNUA M YCTONYN-
BOCTI.

8. 3akmroueHne

ITonpITKM NPsAMOro MMIIEPATUBHOIO IIpUMeEHe-
HusA B oTHomeHuu ITonpimm Mexanmsma ct. 7 JEC,
PamouHoit mpouenypsl 6OpbObI C CUCTEMHBIMM
yIpo3aMM TOCIIOACTBa IIPaBa, a TakXe MexaHnsMa
yKperieHusa rocmopcta npasa B Coroze QakTu-
YecKM IPOBaNMINCD. JJOCTVDKEHNUA O NIPUHYXK[e-
Hyto [lonpum K COOMIONEHNI0 TOCHOACTBA IIpaBa
B paMKaX MCII0NIb30BaHNsA COOTBETCTBYIOIMX MeXa-
HM3MOB HOCU/IU CYTy0O MOMUTUYECKUiT, a He dop-
Ma/IbHO-IOpUANYecKNii Xapakrep. Bce msMmeneHns:
B IIOIbCKOE HAIMOHA/JIbHOE 3aKOHOJATENIbCTBO
BHOCWINCD B TeX IIpefieNlaX 1 B Tex Gopmax, KOoTo-
pble ObUIM paclieHeHbl B KayecTBe KOMIIPOMICC-
HBIX U IIpMEeM/IEMBIX CAaMUM IOIbCKMM NPABUTEIIb-
CTBOM, IIapPJIAMEHTOM U KOHCTUTYIMIOHHBIM CYHOM.
He cnoco6cTBOBaIO MCIIPABIEHNIO CUTYALNH C TO-
cropcTBOM 1paBa B [lonbiue n obpamenne k Cyay
EC co cTopoHbl HaJHalMOHAa/IbHbIX MHCTUTYTOB.
Pemenusa Cypa EC He McCHOMHAMMCH B MONbCKOM
IPaBOIOPAJKE.

EnuHCTBEHHBIM MeXaHM3MOM IIPUHY>KIEHM:A
[Tompmm K COOMIOEHNIO TIPUHIMIIA TOCIIOACTBA
IpaBa B €ro Ha/[HALMOHAJbHOM IOHMMAaHMU CTAI
CIIeIVIa/IbHbIl Y3KOHAINpaB/IeHHbII MexaHu3M 00-
YCTIOBNIEHHOCTH TIo7y4YeHus Bbiiat 13 Ponpa Boc-
CTaHOBJICHNS 1 YCTOYMBOCTY (CO3AaHHOrO B 2021 I.
B KayeCTBe MHCTPYMEHTA IIPeOJj0/IeHN s HEraTUBHBIX
HOC/IeCTBUII MaHAeMUM ¥ obeciedeHNs OCTIIaH-
JIEMUITHOTO PasBUTHS 9KOHOMUKM). YC/IOBYMEM s
HONTy4eHNsA COOTBETCTBYIOIIMX BBIIIAT CHAYasa,
B 2021 r,, 6b1710 Ha3BaHO KcrIonHeHKe pernenns Cyna
EC o pedopmupoBanuy JucuynimHapHoi majia-
Tl BepxosHoro cypa B Ilonbiue, a 3atem, B 2022 T,
- cobmopeHre TpeboBaHMIT 1O 0becreYeHnIo

2 Annex to the Proposal for a Council Implementing Decision on the approval of the assessment of the recovery and resil-
ience plan for Poland. Brussels, 13 June 2022. URL: https://data.consilium.europa.eu/doc/document/ST-9728-2022-ADD-1/

en/pdf (nata obpalyeHua: 26.09.2023).
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TOCIIOZACTBA TIpaBa (CBsA3aHHBIX C (#e)pedopmupo-
BaHMEM CYeOHOII CCTeMBbI), BK/IIOYEHHBIX B Kade-
cTBe cynepsex B HalloHa/IbHBII IJIaH BOCCTAHOB-
nenuA u ycronunsocty Ilonpimm 2022 1.

Tonbko Moz yrposoit oTcTpaHeHMsA OT Oecrpe-
IeleHTHOTO (DMHAHCYPOBAHNA B PaMKaX CHUCTEMBI
BOCCTaHOBJIEHMA U YCTONYMBOCTY [lonbmia mormma
Ha YCTYIIKM M COITIACU/IACh Ha IIPM3HAHMe He0OX0oau-
MOCTY HpoBefeHus cypebHoi pedopmsl. [Ipn atom
BBy yCIIeXa OTMEYEHHOTO CIIeMa/IN3POBAHHOTO
MeXaHM3Ma He HOTPpeO0BaIoCh IPYMEHEeHV aKTHB-
HO ocnapuBaemoro [lonbureit 6onee obujero Mexa-
HM3Ma O0YC/IOBJIEHHOCTHU TOCIOACTBOM IIpaBa Mep
1o 3amure 6romKeTa Corosa.

Takum o6pasoM, IO MTOraM CEMWIETHETO IIe-
puofa aKTUBHBIX IONBITOK MHCTUTYTOB EC 1pnm-
HypuTb [Tonbuy K cMeHe HallMOHA/IbHOV IONMUTUKN
BCe JXe ObUI BBIPAaOOTaH [e/ICTBEHHBII MeXaHU3M
HPUHYXKJEHNA TOCYAPCTB-WIEHOB K COOMIOfIEHIIO
IPMHIIUIIA TOCIIOACTBA IIPaBa B €r0 HaJHAIVIOHA/Ib-
HOM IOHVIMaHVN.

BripoyeM, CTOMT OTMETUTD, YTO HPVMMEHEHNEe U
MexaHu3ma 00YC/IOBIEHHOCTI TIOMTYYeHMA BBIIUIAT
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BJIMAHUVUE POTTEPAAMCKUX NMPABUN
HA PA3BUATUE 3AKOHOLATEJIbCTBA
Ob 3JIEKTPOHHOM KOHOCAMEHTE

BBEOEHWE. MexoyHnapoonas  yHupukayus
HOPM, peynupyroujux mopckue nepesosku epysa,
umena u umeem 6axcHoe 3HaueHue. Hecmomps
Ha 6ce MPYOHOCMU 6 OCYyu,ecmeneHuu 00UsUxX
3a0a4 cOnUMEeHUT HOPM HAUUOHATILHOZ0 3AKOHO-
damenvcmea, 00ycn06/IeHHbIe UCOPUHECKUMU,
SKOHOMUUECKUMU U NONUMUYECKUMU NPUHUHA-
MU, a Mmakie pasHviMu NO0X00aMu K npouedype
NPUHAMUS, PAMUPUKAUUL U 6CTYNTIEHUIO 8 CUTLY
MeHOYHAPOOHBIX NPABOBBIX AKMOB, 6 Chepe MexHi-
0yHAPOOHBIX MOPCKUX Nepe6o30K NPUHUMAIOMCS U
6CMYNAlOm 6 Cusy KOHEeHUUu, Komopovle 0Ka3vi-
8a0mM 6NUAHUE HA PA3BUMUE MOP208blX CBA3el
u mopeosvix omuouienuil. CospemeHHblil PbIHOK
moeapos u yciye mpebyem uUcnonv3oeamv npe-
UMYULeCea HOB0L SKOHOMUKU, NPOAEATIOULUECST
80 BHeOpeHUU UUPPOBbIX MEXHONO02UTI, COCMAB-
HOUL 4ACmbl0 KOMOPBIX ABAIOMCA I7EKMPOHHDLE
cnocobbl 63aumocesseli, 6KAUAT INEKMPOHHDbLE
mpaxcnopmHbvle dokymenmol. Haubonee ean-
HbIM MPAHCNOPMHBIM 0OKYMEHIMOM 6 1MOp2060M
MOPenna6anuu A675emcs /1eKMpPOHHbLI KOHOCA-
menm. IIpobnema npasosozo obecneueHus 8vi0a4u
KOHOCAMEHMA 6 37IeKMPOHHOLL (opme, nepedauu
3aPUKCUPOBAHHBIX 8 HEM UMYULECHIBEHHBIX NPa6
007HHA Peuamvcs 6 yUPposoM Npocmpancmee
poccuiickoil u 3apybexcHoti skoHomuku. Paseumue
UUPPoBoLi SKOHOMUKU He OCMAHO8UMb, NPA6o-
80e pezynuposaHue OmMHOUleHUli 1o ogopmue-
HU0 002060pa MOPCKOLL nepe6o3ku epy3a 007H-
HO CO0Meemcmeosamy ee HOCHLYNAamenbHOMy
06UMeHUIO.

Moscow Journal of International Law - 2 - 2024

MATEPUAIJIbI I METOMODbI. Mamepuanamu
UCCNe008aHUs ABAIOMCA MeHOYHAPOOHDlE KOH-
BEHUUL, MUN0Bble MeNOYHAPOOHVIE DOKYMeHMbL,
Npeonucanus UHOCMPAHHBIX U HAUUOHATIbHBIX 34-
KOHO8 U Opyeux npasosvix axmos. MHozo06pasue
Mermoo0os, UCNOb3YeMbLX O HANUCAHUS HAYYHO-
20 UCCTIE008AHUS, NPOABALMCA 8 PASTIULHO20 POOa
MeXHUHECKUX U OPUOUHECKUX NPUEMAX NO3HAHUS,
KAKOBbLIMU ABIAIOMCA AHATUMUMECKUT AHANUS,
cummes, UHOYKUUs, 0e0yKUUs, PopmanvHo-10pu-
ouueckue cnocobwvl 00uULeHayUHOL Memo00I02UU.

PE3Y/IbTATBI WMCCIEJOBAHWMA. Ilpose-
JeHHOe Hay4Hoe U npakmuueckoe UCCIe006aHUe
N03607UNI0  NOHAMb  Heo0X00UMocmy — 8Hedpe-
HUSL HOBbIX (POPM MPAHCHNOPMHBIX OOKYMEHIO8
8 MeMOYHAPOOHOM MOP208OM MOPeNnIaBaHull u
nokasamv nymu u cnocobvl peanusayuu Hopm
MeNOYHAPOOHVIX KOHBEHUULI U HAUUOHATILHBIX
3AKOHOB 07151 0OCMUNEHUS NOCMABNEHHOL Uemu.
Bnepsvie Ha mexn0yHapoOHOM ypoeHe npeonuca-
HUSL 00 I1eKMPOHHDBIX MPAHCHOPMHBIX 00KYMEH-
max 6vinu 3aPuUKCUPO6aHbl 6 KOHBEHUUU, NOTLY-
uuewieli Haseanue Pommepdamckue npasuna.
O0HAKO KOHBEHUUS He 6CMYNUNA 6 CUNY, ee no-
TI0HeHUS mpebyom paseumus 6 HAUUOHATILHOM
3akoHooamenvcmee. Konocamenm omwuocumcs x
Kamezopuu yeHHvIX 6ymae, U ez0 UCHONb306aHUE
6 97IeKMPOHHOU popme mpebyem OcMbiCEHUS
6cex Npasosvix KOHCMPYKUUll, Komopvie onpe-
0ensaom e2o0 nNpasosoil cmMamyc u 603MONHOCHIU
nepeoayuu UMyu,eCtnéeHHbvlX Npas, 60NI0ULeHHbIX
8 3MOM MPAHCNOPMHOM OOKYMeHme, a makxie
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H.I. Mapkanosa

B03MOMCHOCU OCYU4eCTNBIEHUS 1106APOPACNOPS-
OumenvHol PYHKUUU KOHOCAMEHMA.

OBCYJKIOEHINA U BBIBOIbI. Asmop Ha-
CTOAULe20 HAYHHO20 UCCTIE008AHUSL NPUXOOUM K
861800y 0 MOM, UMO NOs6TIEHUE MENIYHAPOOHIX
KOHBeHUUll, MUNoBbIX 3aK0H06, UHOCMPAHHBIX U
HAUUOHATIbHBIX NPABOBYIX HOPM Heu3bexnHo npu-
800UM K He00X00UMOCU NPAB06020 0becneueHUs
MeHOYHAPOOHOTI 1OP20BU  HOBLIMU HopMaMU
MPAHCNOPMHBIX OOKYMEHMO6, KAKOBbIMU S67-
HOMCA INeKMPOHHble KOHOcameHmul. B cmamve
NPUBOOAMCA MHEHUS YYeHblX U NPAKMUKOS, 6
mom 4ucne 3apybexHvix, 00 UCNONL308AHUU JTIeK-
MPOHHO20 KOHOCAMEeHMA Npu 0popmieHuu 0o-
eosopa mopckoii nepesosku epysa. Ilokazanvl He-
KOMopbvle HOBEIbL POCCUTICKO20 U UHOCMPAHHO20
3aKOH00amenbCmea, cnocoocmeyousue peuleHi o
8onpoca o nepedave npas Ha Moeap, nepedaHHvlii
epysoomnpasumenem nepeso3uuxy, 3apuxcupo-
8aHHble 6 IeKMPOHHOU @Popme. Peurenue npo-
671eMbl B03MONCHO C UCNONIb306AHUEM UUPPOE020
npasa u uugposoti skoHomuku. Ilompebyemcs
npasosoe nepeocmviciieHue cnocobos nepeoauu
UMyUecmeeHHblx npaeé u obecnedeHue 6Ge3onac-
HOCMU OCYULeCBIEHUS UMYU,eCTNBEHHbIX Npas
3aKoHH020 6énadenvua epysa (mosapa). IIpasosvie
HOpMbL 00 37EKMPOHHOM KOHOCAMeHMe O0/IHHbL
paszeusamvcs. Bo3smoiHo co3danue cneyuanvHoi
npasosoli KOHCMPYKUUU 3/IeKMPOHHO20 KOHO-
camenma, coomeemcmeyrouseti mpeboBAHUAM U
3ada4am yugposoeo npasa. B césA3u ¢ amum 603-
MOXMCHOL USMEHEHUS 6 2PAN0aHCKOM 3AKOH00d-
menvcmee Poccuiickoti Pedepavuu (PD), exmio-
uas Kodexc mopeosozo mopennasarus PO (KTM
P®). IIpasosas npupoda koHocameHma OMIU-
uaemcss om NpPasosoli NPupoovl Opy2ux UeHHvIX
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DOI: https://doi.org/10.24833/0869-0049-2024-2-79-91

Natalia G. MARKALOVA

bymaz: oHa ompaxcaem He MOMLKO NPUHUUNDL U
nocmynamut epaxcoarckozo npasa P®, Ho u naxo-
oumcst 6 00BACHUMOM COOMBEMCMBUL C NPABOM
Mop208020 MOPENNIABAHUS, PeYTUPYIOUUM OMm-
HOWleHUsT N0 MOPCKOL nepesoske zpy3a. B ceoio
ouepedv NPABoOMHOUEHUS NO MOPCKOLI nepesosKe
2py3a, 0Co6eHHO ocyujecmensemoli 6 3azpaHut-
HOM co0OuLeHUL, No08epIceHbl BIUTHUID MeHOY-
HAPOOHbIX KOHBEHUUTl, 0020860p06 U COIAUIEHUI.
Brusnue u 3navenue mex0yHapoOHbix KOHBEH UL,
coenauieHuti U mex0yHaApoOHbIX 002080P08 02POM-
HO, UMNJIEMEHMAUUS NPeONUCAHUTI IMUX MeHDY-
HAPOOHBIX AKMO8 OCYU,eCMBIIAEMCS  PASHLIMU
npasosvimu cnocobamu. B cmamove nokasao énu-
AHUe NPeONUCAHUL 00 INEKMPOHHBIX MPAHCNOPII-
HbIX 0oKymenmax, codepicaujuxcsi 6 Konsenyuu
Opeanusayuu O6veounennvix Hauyuii (OOH) o
002080pax NONHOCMBIO UMU HACUYHO MOPCKOLL
MenOyHApoOHotl nepesosku epy3os 2008 e. (Pom-
mepoamcKux npasunax).

K/TIOUEBBIE CJIOBA: Pommepoamckue npa-
8UNA, INEKMPOHHYILL KOHOCAMEHIN, MOPCKAST nepe-
803Ka 2py308, MPAHCNOPpMmHbvle OOKYMeHMbL, UH-
opmayuoHHvie mexHomoeUl, Uudposvie NPasa

I OUTUPOBAHWMA: Mapkanosa H.I. 2024.
Bimanmue PorreppaMcKux IpaBunl Ha pasBUTHE
3aKOHOJATE/NbCTBA 00 9IE€KTPOHHOM KOHOCaA-
MeHTe. — MOoCKo8CKULL HYPHATI MeHOYHAPOOHO-
2o npasa. Ne 2. C. 79-91. DOI: DOI: https://doi.
0rg/10.24833/0869-0049-2024-2-79-91
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uHmepecos.
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IMPACT OF THE ROTTERDAM RULES
ON THE LEGISLATION ON ELECTRONIC

BILL OF LADING

INTRODUCTION. International unification of
rules governing carriage of goods by sea has been of
high importance. Historical, economic and political
background as well as different approaches to adop-
tion, ratification and entry into force of international
legal acts impede harmonization of national laws.
However, in spite of all these difficulties carriage of
goods by sea is subject to international lawmaking
which has a huge impact on the development of com-
mercial intercourse and commercial transactions. To-
day the market of goods and services requires business
to use the advantages of digital economy including
electronic means of communication such as an elec-
tronic transport documents. An electronic bill of lad-
ing is one of the most important marine transport
documents. As digital economy is moving forward
digital transformation of carriage of goods by sea must
not fall behind. Russian companies as well as interna-
tional business community in general are in need for
legal rules guiding digitalization of the bill of lading
including its issuance and passage of title to the goods.
MATERIALS AND METHODS. This study is based
on international conventions, model laws, domestic
and foreign legislation as well as some other legal acts.
Various methods applied in the course of this study
resulted in different technical and juridical means of
research including analytical review, synthesis, induc-
tion, deduction and formal legal analysis.

RESEARCH RESULTS. Scientific and practical as-
pects of this study have identified the need for the intro-
duction of new forms of transport documents in inter-
national merchant shipping. The study has also
demonstrated how to reach this target by implement-
ing the rules of international conventions and national
laws. The Rotterdam Rules have appeared to be the
first codification of rules on electronic transport docu-
ments at an international level. However, they have
not yet entered into force and are awaiting reflection in
national legislation. As a bill of lading is a security its
digital transformation requires hard work and true un-
derstanding of its legal nature. Lawmakers should take
into account that a bill of lading is a document of title
and can be used as a way to assign rights to the goods.
DISCUSSION AND CONCLUSIONS. The re-
searcher comes to a conclusion that the adoption of
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international conventions, model laws and rules of
foreign and domestic legislation leads to the introduc-
tion of new forms of transport documents to accom-
pany international trade such as an electronic bill of
lading. Impact of digital transformation of a bill of
lading on carriage of goods by sea has been under
scrutiny by national and foreign scholars whose opin-
ions are reflected in this article. Both Russian and for-
eign laws have undergone legal reforms facilitating
the passage of title to the goods from the consignor to
the carrier under an electronic bill of lading. At the
same time there is a need to protect legal interests of
the owner of the goods and to invent new means of
transferring the title to the goods. In this respect in-
struments offered by digital law and digital economy
provide quite a good solution. For this reason legisla-
tion on electronic bill of lading must be subject to fur-
ther development. An electronic bill of lading shall be
qualified as a separate legal category which must go
in parallel with digital law and may entail changes in
Russian civil and shipping laws. The legal nature of a
bill of lading is different from other types of securities
as it is governed not only by civil legislation, but also
by rules on carriage of goods by sea which is under
great influence of international lawmaking. Imple-
mentation of international acts take different forms.
This article illustrates how national laws reflect inter-
national rules on electronic transport documents
specified in The UN Convention on Contracts for the
International Carriage of Goods Wholly or Partly by
Sea 2008, also known as the Rotterdam
Rules.
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ing, carriage of goods by sea, transport documents,
information technology, digital rights
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BBenenue
OBpEMEHHOEe  TOProBO€  MOpeIlIaBaHue
TpebyeT odopMIeHNA MeX[yHapOTHBIX

MOPCKUX IEePeBO30K TPY30B IIOCPEACTBOM
97IeKTPOHHBIX TPAHCIIOPTHBIX JOKYMEHTOB. Takoe
TpeboBaHMe OOYC/IOB/IEHO HEOOXOAMMOCTBIO 0be-
CIIEYUTh CBOEBPEMEHHYI0 BBbIfjady TIpy3a B MOp-
CKUX TIOpTaX, MCK/IIOYMB IIOTEPI0 BPEMEHY B CBA3M
C OXWJaHUEM TPY30IONydYaTeleM OPUTHMHANIA KO-
HOCAMEHTa /I IPEeIbABICHUSA €ro IepeBO3UMKY.
B pesymbraTe TeXHMYECKOro Iporpecca M pacrpo-
CTpAaHMBILECA KOHTEIIHEpU3aL U TPY30BbIX Iepe-
BO30K CPOKM 00pabOTKy IPy30B B MOPCKUX MOPTAX
COKPATU/INCh, CKOPOCTDb [IBVDKEHVUS COBPEMEHHBIX
MOPCKIX CY[OB, HAIIPOTHB, YBEINYNIACD, YTO YCKO-
psAeT JOCTaBKy Ipysa. B Takux ycnoBuAX 3afepiKKu
CBOEBPEMEHHOTO IOCTYIUICHVS OPUTVMHA/IOB KOHO-
CaMeHTOB J/I Bpy4eHM X IePeBO3YNKY TOPMOSBSAT
BECh IIPOLIECC IPY30NEPEBO30K U MPUBOJAT K BO3-
HVKHOBEHNIO YOBITKOB B MMYIeCTBEHHOI cdepe
YYaCTHMKOB IIepEeBO30YHOro Iporecca. IlepeBos-
YK IpeTepIeBaeT YOBITKY, MOCKOIbKY He MOXET
CBOEBPEMEHHO OTIPABUTDL CY/{HO B IUIABAHNE U 3a-
paborarh QpaxT 1o Fpyromy peiicy, a rpy3omnony-
YaTe/lb BBIHY)X/EH OIUIaYMBaTbh IPOCTOI MOPCKO-
rO CYJHA, MHOTAA IVIATUTD 3a XpaHeHMe IPysa, YTo
TaKXKe NPUBOAUT K yObITKaM. O HeoOXOZMMOCTM
HepeBojia KOHOCaMEHTa B 3JIEKTPOHHYI0 GOpMYy 3a-
TOBOPWIM 3aJ0/r0 JIO CIUIOMIHON LM(pOBU3aLINN
B 9KoHoMMYeckoil cdepe [Kapes 2006:128-142;
MakapoBa 2009:61-62; byrakoBa 2013:43-46;
Berlingieri 2009; Sturley 2010; Thomas 2010; Carver
2011; Girvin 2011 u np.]. Henb3g He oTMETNUTD, UTO
OyMa)kHBle 3aBajbl KOHOCAMEHTOB, TPeOYIOIIX
HOAINCENl IepeBO3YMKA WM KAIMTaHOB CYHHA,
CO3JIaBajn 6yMa>KHbU71 KOJUIAIC, KOTOPBII, IO 3a-
MevaHuwo npodeccopa Iprodopca, TpysHO ObITO
npeopnonerb [Gronfors 1977:3-28]. Hukakas pauu-
OHa/IM3aLMA B BIJle TAKMX YIIPOLIEHHBIX IPOLAYP,
KaK MJCIIO/Ib30BaHME PE3NHOBBIX ILITAMIIOB, IIep-
¢dopanmit, meyatanue B Buje QpakcuMmIe, He MOT-
I OCTAHOBUTH OTPOMHBIN NOTOK TPaHCIOPTHBIX
JIOKYMEHTOB.

MexpyHapogHble KOHBEHIIMM B 001MacTH KO-
HOCAMEHTHBIX IIePeBO30K IPY30B, BCTYNMBIIVE
B CUITY

B HacTosmlee BpeMsA HNENCTBYIOT [IB€é KOHBEH-
VM, BCTYNMBILNE B IOPUANYECKYIO CUTy. Pedb npet
0 MexpyHapogHoil KOHBeHIMM 00 yHuduKaiym
HEKOTOPBIX IpaBMl 0 KoHocaMeHTe 1924 r. (laar-
cko-Buc6buiickue npasmna) u o Kousennun OOH
0 MOPCKOI1 TtepeBo3Ke rpy3oB 1978 r. (Fambyprckue
npasuia)’.

[lepBas KOHBEHIVA YCTAaHOBWIA OOSA3aHHOCTD
THiepeBO34NKa I0C/Ie IPUHATHA TPy3a BbIIATh OTIIPa-
BUTE/I0O KOHOCAMEHT M yKasasa, KaKye JJAaHHble He-
06X0fMIMO BK/IIOUNUTb B KOHOCAaMEHT. B KOHBeHIUM
OIpefieNAeTCs, YTO BCe JAHHbIE O IPy3e COOOIaloT-
Cs OTIIPABUTENEM IMCbMEHHO ¥ TaKXKe MMCbMEHHO
oTobpaxkaroTcss B KoHocaMeHTe. KoHOcaMeHT cos-
flaeT Ipe3yMIILVIO, eC/Ii He OyIeT JOoKa3aHO MHOe,
4TO MEepPeBO3YMK IIPUHSA IPY3bl B TOM KONMMYECTBe
U KauecTBe, KaK OHJ OIMCAaHbl B KOHOCaMeHTe (II. 3
KOHBeHIMM). B 1. 8 cT. 1 KOHBeHIMM yKa3aHo, 4TO K
MJCbMEHHOI (opMe HPMPaBHUBACTCA TelerpaMMa
u Tenekc. KoHBeHIMs cocTouT BCero u3 18 crareit u
He COZIeP>KUT HOPM, KOTOpbIe ObI IOAPOOHO ompese-
JIANU KaK TIOHATME KOHOCAMEeHTa, TaK ¥ IIOPS0K ero
odopmeHus.

Bropas konsennua - Konsennua OOH o mop-
CKOII IIepeBO3Ke Ipy3oB 1978 r. — ompepenser Ko-
HOCAaMeHT KaK JOKYMEHT, KOTODBIil TOATBEepXK/aeT
IOTOBOP MOPCKOIf TIepeBO3KM M TIpMeM TN IO-
TPY3Ky Ipy3a HepeBO3YMKOM, ¥ B COOTBETCTBUM C
KOTOPBIM ITIepeBO3YNK 005A3yeTcs caTh Ipy3 Ipo-
TUB 9TOrO foKyMeHTa (1. 7 cT. 1). B ommmunme ot
nepsoit KouBeHuyn (faarcko-Bucouitcknx npasun)
Tambyprckime mpaBuia peryMpyroT OTHOLICHNS 110
niepeBo3Ke He TONbKO 10 KOHOCAMEHTY, HO 1 Ha OcC-
HOBAaHVUM JIPYIMX JOKYMEHTOB (KpOMe 4YapTepoB).
Crarbs 14 ompepensAeT NpoLeAypy BbIZauM KOHO-
caMmeHTa. B cT. 15 KOHBEHLIIMM Y[I€/IEHO BHMMaHUE
0hOpM/IEHNI0 KOHOCAMEHTa: JJaHHBI IIepPeBO30Y-
HBIil JOKYMEHT MOXXET ObITh IIOATIVCAH IULIOM, VIMe-
IOI[VM IIOJTHOMOUM: OT TIepeBO3UNKa, B YaCTHOCTH,
TAaKUM JIMIOM SABJIA€TCA KanuTaH cypgHa. [Ipu atom

1 MHozocmopoHHUe MexXOyHapOOHble CO2/1aWeHUs O MOPCKOM MmpaHcnopme (ycosus MOPCKUX nepeso3ok). CocT.
AJ1. Makosckui; Topr.-npombiwwn. nanata CCCP. M. 1983. C. 48-95.
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YKa3bIBaeTCsl, 4TO IOANNCh HA KOHOCAMEHTE MOXKeT
OBITb CHleIaHa OT PYKM, HalleyaTaHa B Bufie Qakcu-
Mmie, IepPOpUpoOBaHa, IIOCTAaBIEHA C IOMOIIBIO
IITaMII, B BUJIE€ CYMBOJIOB J/IY C IOMOIIBIO JIFOOBIX
MHDBIX MEXaHMYECKUX VIV 3/1eKTPOHHBIX CPECTB,
€C/IY 3TO He IPOTUBOPEYNT 3aKOHY CTPaHb, B KOTO-
POIl BbIIa€TCA KOHOCAMEHT. B KOHBEHI[MI BIIEPBbIE
YIOMMHAETCsA O BblJjade KOHOCAMEHTA C IOMOIbI0
97IeKTPOHHBIX cpefcTB. B lamOyprckmx mpasmmax
IpeycCMOTPeHa BO3MOXKHOCTD BbIJJa4ll MHOTO, YeM
KOHOCAMEHT, JOKYMEHTa, KOTODbIil IOATBEPXK/aeT
HO/Ty4eHne Ipysa A/ MepeBO3KU 1M OJHOBPEMEH-
HO ABJIA€TCA JO0Ka3aTelbCTBOM 3aK/II0UEHNUs J0TOo-
BOpa MOPCKOJI IIepeBO3KM I'Py3a. MOXXHO CKasaTb,
yro [amOyprckme mpaBmia o KOHOcaMeHTe 6Gosee
leMOKPaTUYHbI, IOCKOJIbKY B HUX HET MMIIepaTuB-
HOJ1 CTPOTOCTH IO OTHOLIEHMIO K TAKOMY IIepeBOo3-
OYHOMY JIOKYMEHTY, KaK KOHocaMeHT. [lepeBosumk
He CTaBUT OTIIPABUTENIA B CTPOrue paMku odopM-
7IeHMs KOHOCAMEHTa, OH JI0/DKEH B KaKOJi-TO CTelle-
HJ JIOBEPATb OTIIPABUTENIO, HO IIPM 3TOM CT. 16 (1.
1) TaMOyprckmx IpaBWI IPENINCHIBAET, YTO €C/IN
y IepeBO3YMKa MMEeETCs KaKoe-TO COMHEHMe MU
OCHOBaHIE He JOBEPATb BHECEHHbIM B KOHOCAMEHT
JlAHHBIM OTIIPABUTENA O TPY3€, TO IEPEBO3UNK [O/I-
KeH CfIeflaTb COOTBETCTBYIOLIYI0 OTOBOPKY (Harmpu-
Mep, YTO Y Hero He ObIIO BO3MOXKHOCTY IIPOBEPUTD
nanHble). Hago ormeTnts, yto 1. 1 cT. 16 Tambypr-
ckux npasu 611 BocpuuAtr KTM PO, npunsarsim
B 1999 1. (c1. 145 KTM P®), kak, BipoueMm, 11 HeKO-
TOpbI€ IpyTMe IpeANncanusa o KoHocaMenTe. [Tocne
TOTO Kak rpy3 OyfeT Orpy>KeH Ha Cy[{HO, IlepeBO3-
YYK 110 TPeOOBAHNIO OTIIPABUTE/LA JO/DKEH BBIfIATh
60pTOBOIT KOHOCaMeHT. C 3TOr0 MOMEHTa KOHOCa-
MEHT IpyoOpeTaeT CTaTyCc TOBAPOPACIOPARUTENb-
HOTO JIOKYMeHTa. B oT/im4ne oT 1epBoii KOHBEHIIUN
B [aMOyprckux mpaBuiax yje/neHO BHUMaHUE TO-
BapOPACIIOPAAUTENbHON (QYHKIMY KOHOCAMEHTa,
IYCTb Jla’Ke He3HAYNTEIbHOE.

Ha Bonpoc o Tom, noyemy Poccus (mpexxze Co-
Bercknit Coro3) He patuduiyposana [ambyprckue
IpaBUJIa, MOXXHO HAJITV pas/IMyHble OTBETbI, XOT
Yalle BCero KOMMEHTATOPbI He YHIEeAIT BHIMaHMe
3TOMY BOIIPOCY. BO3MOXXHO, IPOAB/IAA JUITIOMATH-
YeCKYI0 OCTOPOXXHOCTb, Poccust He Halta 60/1bIIoi
BBITOJBI [/IA TAKOTO Y4acTys, NO3ULUOHUPYA cebs
MOPCKOJI [I€P>KaBol, T. €. TOCYJapCTBOM CO 3HA4U-
TeIbHBIM MOPCKVM (G1oTOM. JInIieHne HeKVX «IIpu-
BIJIETMIT», HALIPUMED, MCK/II0YeHe HaBUTaIlMIOHHOI

OIOKM KaK OCHOBaHMsA, OCBOOOXKHAIOLIETO Iepe-
BO3YMKa OT OTBETCTBEHHOCTM 32 HECOXPAHHOCTD
rpy3a, CMYLIA/IO COBETCKIE TAPOXOACTBA 1 POCCHIL-
CKUe CYIOXO/HbIe OPraHM3aAL[UN.

Porreppamckue npapmia

B 2008 r. mpomsomia HOBasg MEXIYHapOgHAsd
yHUOMKALMA IPaBOBBIX HOPM, PeTyIMPYIOLINX
MOPCKYIO [1epeBO3KY Ipy3a: oABMIach KoHBeHIM:A
OOH o forosopax MONMHOCTBIO UM YACTUIHO MOP-
CKOJl ME&X/1yHapOIHOII IlepeBo3Ky rpy3oB 2008 roma
(Porrepmamckue npasuna)’. Konsenuuto nopmmca-
7 26 TOCYlapCTB, HO OHAa T€M He MeHee He BCTYIIN-
J1a B CUITY, HOCKOJIbKY JJIA 9TOTO He0OXOAMMa paTu-
buKaLyA He MeHee YeM JIBafILIaThI0 FOCYAApCTBAMM.
B HacTosIee BpeMs KOHBEHLMIO paTU(UIMpPOBaIN
TO/IBKO 4eThbIpe TocynapcTBa. Poccuiickas Pepepa-
LY He Y4YacTBYeT B 3TOil KOHBEHIIMY, OJJHAKO 3TO,
Ha Hall B3IVIAJ, HE MEUIAeT POCCUIICKON IIPaBOBOIA
CHCTeMe MCIIONb30BaTh HEKOTOpble IIpeANuCaHMs
PoTTeppraMckyx mpaBu 1 COBPEMEHHOIO yCoBep-
IIEHCTBOBAHUA HAIMOHA/IbHBIX IIPAaBOBBIX HOPM,
PEryIMpYIOIMX OTHOIIEHNS 110 MOPCKOII IepeBo3-
Ke rpysoB. CrefiyeT 3aMeTUTb, YTO TAKOTO Pofia JiC-
H0/Ib30BaHME IONIOKEHMIT MEX/[YHapOLHbIX KOH-
BEHLMII He AB/IAETCSA HOBBIM MM HEOXMJAHHBIM
ms Poccun. Cosetckuit Coro3 He ObIT y4aCTHUKOM
MexayHapopHOIT KOHBeHIM 00 yHUpUKanum He-
KOTOpbIX IIPAaBMJI O KOHOCaMeHTe OT 25 aBrycra
1924 1. K neit Poccuiickaa Qenepanys mprucoegyHm-
nach b B 1999 1. B pegakyuy, usmMeneHnHoit I1po-
TokonoM oT 23 ¢eBpass 1968 r. (IIpaBuna Bucbu,
B Hacrosee BpeMs — laarcko-BucOuiickme mpa-
Bua). Yto xacaercs Kousenunu OOH o mopckoit
nepeBosKe rpy3oB 1978 r., umenyemoit [ambyprckue
mpaBua, To Poccns, kak u B mpomnoM CoBeTcKui
Coros, He fABIAETCA ee YYaCTHUKOM. TeM He MeHee
Kofiekcpl Toprosoro Mopemnasanus CCCP (1929
u 1968 r.) u Poccmiickoit @epeparyn (1999 r.) Bo-
Opanu B ce0s1 HEKOTOpBIE BKHbIE JUI TOPTOBOTO
MOpeIIaBaHNsA Ipeflucanns 06eux KOHBEHLNI
(n Taarcko-BucOmitckux mpaswi, n lamOyprckmx
HpaBUI), T. €. KXK/bI1 KOJEKC BOCIPYHST HOBEII-
1IMe NpPefNnuCcaHyus COOTBETCTBYIOIENl KOHBEHIINN.
Takoit crmoco6 MMIUIEMEHTAlMN HPaBOBBIX HOPM
Ha3BaHHBIX MEX/YHAPOJHbIX KOHBEHIWII B Halu-
OHaJIbHOE 3aKOHOJATE/IbCTBO M3BECTEH U [PYTUM
CTpaHaM.

2 OOH: KoHBeHLMsA 0 JOroBopax NOMHOCTbIO N YaCTUYHO MOPCKOW MeXAYHapOAHON NepeBo3KM rpy3oB. BeHa. 3gaHne

OOH NR.09.V.9. 2009. C. 1-3.
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PoTTeppamckme npasuia TakKe comepyKaT Ipa-
BOBble HOPMbBI, KOTOpble IIPUB/IEKATENIbHbI [ UX
UCIIO/Ib30BAHNUA B 3aKOHOTBOpYecTBe B Poccum B
CUTy UX HOBU3HBL. TaKOBbIMM B IIEPBYI0 OYepefb
ABJIAITCA HOBE/UIBI POTTEpaMCKIX IIpaBuI 06 uc-
I0/Ib30BAHNM 3IEKTPOHHBIX TPAHCIOPTHBIX [OKY-
MEHTOB 1 I[YI()POBBIX TEXHOIOIUIL.

B PorrepmaMckux IpaBuIaX IIPefCTaBIEHbI
r1aBa 3 «TpaHcIIOpTHbIE 3/7€KTPOHHbIE 3aNUCH» U
r1aBa 8 «TpaHCIOPTHbBIE JOKYMEHTBI M TPAaHCIIOPT-
Hble 9/IeKTPOHHbIE 3alVICV». DTYU IJIaBBI COfEpXKaT
HOPMBI, HAIlpaB/IeHHble Ha 3JIEKTPOHHBIN CIOCO6
nepenauy MHPOPMALVM, HA MEKTPOHHBIN CIIOCOO
3aK/II0YEeHN JJOr0BOPa MOPCKOI IIepeBO3KM IPy3a.

3ameruM, uro PorTeppaMckue mpaBuia ABIA-
I0TCs1 IIEPBOI MEX/[YHAPOLHOI KOHBEHIel B 00-
JaCTU PETyIMpPOBaHMA OTHOLIEHMII IO MOPCKOI
IepeBO3Ke IPY30B, COfiepKalliell IIONIOKEHUA OT-
HOCHUTENbHO TPAHCIIOPTHHIX JOKYMEHTOB, KOTOPbIe
MOTYT ObITh 0pOpPMIIEHBI B 9/1eKTpOHHOM Buzie. [Tox
TPAaHCHOPTHBIM JOKYMEHTOM KOHBEHLMs IOHMMA-
€T JOKYMEHT, KOTODBIi BbIJAH B COOTBETCTBUM C
JIOTOBOPOM II€PEBO3KM I1€PeBO3YMKOM U KOTOPDII
CBUJIETENbCTBYET O MONTYy4YEeHNM [1ePEBO3UYNKOM UIIN
VICTIOJIHAIOIIEN CTOPOHOI I'Py3a B COOTBETCTBUM C
JIOTOBOPOM IIEPEBO3KMU 1, COOTBETCTBEHHO, CBI]IE-
TE/IbCTBYET O HaIM4YMU [OTOBOPA IIE€PeBO3KM WM
COIEPXXMUT TaKoil Joropop. Jro ofljee MOHATHE
JIOKYMeHTa, oQopMIAIILIero IepeBo3Ky. TpaHc-
HOPTHBII JOKYMEHT (B KOHBEHLIMJ OH IIOfpasies-
eTCcst Ha 000POTHBIN M HEOOOPOTHBII) MOXKET OBITH
TpaHCHOPMUPOBAH B TPAHCIOPTHYIO 37IEKTPOHHYIO
3amucp. Takaa TpancdopMalys, MO CMBICTY CT. 8
PoTTeppaMckux mpaBui, 03Ha4aeT, YTO BCe Cofiep-
)KMIMOE TPaHCIIOPTHOTO JOKYMEHTa MOXeT ObITb
3alJMCAaHO B TPAHCIIOPTHOJ 3/IEKTPOHHOI 3aIllCH,
€C/li, KOHEYHO, €€ MCII0/Ib30BaHe COITIACOBAHO IIe-
peBo3unKoM 1 rpysootnpasutenem. Ilo cyTu, peysb
uaeT 06 3NMEeKTPOHHOM KOHOCAMEHTe, Bbllaya KOTO-
pOro NoJ4YMHAETCA BCEM IPAaBUIAM BbIJAUM U BIa-
fleHUsl TPAHCIIOPTHBIM JOKYMEHTOM. 3aMeTUM, YTO
KOHBEHIMA He JICIOIb3YeT TEPMUH «3/1eKTPOHHBDII
KOHOCAMEHT», IIPefOCTaB/IAsA BOSMOKHOCTb CTOPO-
HaM JIOrOBOPa ONIPEJeNNTbC C HasBaHUEM TpaHC-
HOPTHOTO JJOKYMEHTA, BBIJAHHOTO B (hOpMe TpaHC-
IIOPTHOJ 37IEKTPOHHOI 3aIIMCH.

OdopmieHne MOpPCKOIl HepeBO3KM IPy30B IIO-
CPeCTBOM TPAHCIIOPTHBIX 3/IEKTPOHHBIX 3aIINCEIL,
cormacHo 1. 18 cr. 1 PorreppaMcKux mpaBuil, pes-
craBsier co6oit mepepady MHMOpPMALUY, COfep-
Kallleiicss B OfHOM WM 6oee cOOOLMEeHNAX, KOTO-
pble OBUIM IIepefjaHbl MEePeBO3YMKOM C IOMOLIbIO
37IEKTPOHHOI CBA3M B COOTBETCTBUM C JOTOBOPOM
nepeBo3Ku. TpaHCIOpTHAsA 3aINCh, C OFHON CTO-
POHBI, JIO/DKHA CBUJETEIbCTBOBATb O IIONYYEHUU
NEPEBO3YMKOM VN VICIIONHAIOLLEN CTOPOHO Ipy3a
B COOTBETCTBUY C JIOTOBOPOM IIEPEBO3KU, C APYTOI
CTOPOHBI, JJOJDKHA CBUJETENIbCTBOBATh O HANINYUM
JIOTOBOpA IIEPEBO3KM MM COAEPXKaTb TaKol [o-
ropop. Kpome Bcero mpodyero, KOHBEHLMA Ipef-
Ho/IaraeT BO3MOXKHOCTb KOHTPOJA 32 Hepefiadel
TPAHCIOPTHON 3/IEKTPOHHOI 3aIlMCH, BBEJA CTATYC
KOHTPOJIMPYIOLIE CTOPOHBDI.

Ananormuno Tambyprckum  Porrepmamckue
IpaBUIa He YKasbIBAlOT HAa CTPOIyK HeoOXomu-
MOCTb BK/IOYEeHM KOHKPETHBIX JaHHBIX O IPy3e B
KOHOCAMEHT MM TPAHCIOPTHYIO 3/IEKTPOHHYIO 3a-
nuch. Ilepeyenp cyujecTByeT, HO OH He HOCUT UM-
HepaTMBHOro XapakTepa. KoHBeHIMA 03BOJIAET He
UCIIO/Ib30BaTh TPAHCIIOPTHBIE [IOKYMEHTBI BOBCE,
€C/IU TPY300TIPaBUTEIb U IEPEBO3UNK [IOTOBOPU-
nuch 06 aToM. OfHAKO eC/u MpaKTHKa, 0ObIYay W
OOBIKHOBEHN He NO3BO/IAIT 3aK/II0YaTh JJOTOBOPBI
0e3 NCIONb30BaHNA TPAHCIOPTHOIO MIOKYMEHTa,
TO KOHBEHI|UA IPEJOCTAB/IAET I'PY300TIIPABUTENIO
IpaBo IOTPebOBATh OT IlepeBO3YNMKa BBIAYM He-
0060pOTHOTO TPAHCIIOPTHOTO HOKyMeHTa (10 Bceit
BUAMMOCTY, HEOOOPOTHOTO KOHOCAaMEHTa WM He-
000pPOTHOIT 37IEKTPOHHOI TPAHCIIOPTHOI 3aICH).
Bce aTu HOBIIIECTBA, KOTOpbIE BECbMa JIeMOKpaTHy-
HBbI, Ha HaIll B3ITIAAMI, CHOCOOCTBYIOT GOPMUPOBAHNIO
IPAaKTUKM MCIIONb30BAHUA 37IEKTPOHHBIX TpaHC-
HOPTHBIX IOKYMEHTOB.

He BpaBasicb B NOAPOOHBI aHAMU3 IIpefIN-
canmii PoTTeppaMcKyx IpaBMI O TPaHCIOPTHBIX
JIOKYMEHTaX ¥ TPAHCIOPTHBIX 3/M1€KTPOHHbIX 3a-
INCAX, OTMETUM, YTO BCe, YTO OBUIO 3ayMaHO B
JlaHHO}I KOHBEHLVM, IIepeK/INKaeTcs C [PYyTUMU
MEX/YHAPOJHbIMU JOKYMEHTaMH, IIPENCTABIA0-
myMK co60il MEXIyHapOfHble TUIIOBbIE ITpaBMIa
WIM HPOCTO HpaBuaa 06 37EKTPOHHOI TOProBIIe
Y 97IEKTPOHHBIX JOKYMEHTaX’. AHaaM3y TUIIOBBIX

3 Hanpumep, Tunoso 3akoH OHCUTPAJT 06 snekTpoHHoii Toprosne (MpuHAT B 1. Hbio-Mopke 28.05.1996-14.06.1996 Ha
29-in ceccum KOHCUTPAN); Tunoeoit 3akoH KOHCUTPAJT 06 3neKTpoHHbIX NepeaaBaeMbix 3anucax (OpobpeH Pesonioumen
leHepanbHoi Accambnen OOH ot 7 gekabpa 2017 r. 72/114. URL: http://www.uncitral.org (gata o6paweHnsa 01.04.2024);
Mpasuna MMK ansa snekTpoHHbIX KoHocameHToB (MprHATEI MMK B 1990 r. MexayHapofHble KoMMmepUecKmne TpaH3aKkumm.
YeTBepToe n3panuve. Mybnvkauma ICCN 711 / A. Pambepr. M.: UndoTponuk Megua. 2011) n ap.
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3aKOHOB J THIIOBBIX IPABII NOCBSIIIEHO 60/blIOe
KO/IMYECTBO HAYYHBIX IyO/MMKanuit (crareil, KoM-
MEHTapyeB, AUCCePTaLii), KOTOpble, HECOMHEHHO,
IIPEeACTAaB/IAIT OOTIBLION MHTEPeC U, [IIABHOE, OTPa-
YKaIOT HACYIIHYIO PO6/IeMy BHELPEHMsA U UCIIONIb-
30BaHMA 9/MEKTPOHHBIX JOKYMEHTOB B TOPTOBOM
MOpeIUIaBaHNIL.

l'[paBI/ma 0 KOHOCAME€HTE B pOCCI/IiICKOM 3aKO0-
HOOATEIbCTBE

BaxkHoit QyHKIIMell KOHOCAMEHTa SIBJISIETCS ero
JI0Ka3aTelbCTBEHHAsA (PYHKLVA, T. €. KOHOCAMEHT
CBUJIETENbCTBYET O (haKTe 3aKIIOYEHMA [JOTOBOpa
MOpcKoil tepeBo3ku rpysa. CormacHo c1. 142 KTM
P® nocne mpuema rpysa 1/ IepeBO3KM IepeBO3-
4)K 10 TpeGOBaHNIO OTIpAaBUTEN 0053aH BBIAATD
OTIpaBUTENI0 KOHOcaMeHT. KoHocaMeHT AB/A-
eTCsl He JOTOBOPOM IIePEBO3KY, @ JUIIb OJHUM 13
CBUJIETENIbCTB  3aK/II0YEHNUA JOroBOpa JIMHENHON
IepeBO3KY T'Py3a U YCIOBUII TAKOTO JJOroBOpa. ITO
O3HAYaeT, YTO KOHOCAMEHT CIOCOOCTBYeT 0popM-
JIEHMIO JOTOBOPA MOPCKOII IIepeBO3KM rpysa 6es yc-
JIOBM IIPeIOCTaB/IEHN BCETO CY/IHA, YAaCTH €TI0 MIN
OIpefie/IeHHBIX CY[OBBIX MOMelleHuit (moam. 2 m. 2
cT. 115), T. e. ITepeBO3Ka He 10 YapTepy, a Ha OCHOBA-
HJJ KOHOCAMEHTA, YTO IPeJIIo/araer epeBosKy Ha
MOPCKOVI JINHUM.

KonocameHT cocTaBrsgerca Ha OCHOBAaHUM IIOJ-
IJICAHHOTO OTIIpAaBUTENEM JOKYMEHTa, KOTOpbII
JOJDKEH COJep>KaTh JAHHbIE, YKa3aHHbIE B ITOAI. 3-8
. 1 c1. 144 KTM PO.

Kak 13BeCTHO, KOHOCAMEHT BbINONHAET TPU
¢byHKIyM: 1) CBUAETENBCTBYET O 3aK/ITI0YEHUN J0-
rOBOpa IePeBO3KM; 2) AB/IACTCS PACIIVICKOI B IONTY-
4eHWI TPY3a IePeBO3YNKOM; 3) AB/IACTCA TOBAPOpa-
CIIOPAAUTEIBHBIM JOKYMEHTOM (LJeHHOI 6yMaroii).

BaXHBIM acrieKTOM B TeMe 00 37IeKTPOHHOM KO-
HOCaMeHTe ABJIAeTCA BOIPOC O CTaTyce KOHOCAMEH-
Ta B KauyecTBe lleHHoN Oymarn. K nenHoit 6ymare Ko-
HOCaMEHT OTHOCHT CT. 142 Ipa>kJjaHCKOTO KOfieKca
Poccniickoit @enepaunu (I'K PD), koropas nogpas-
JiefseT lieHHble OyMary Ha JJOKyMeHTapHble U 0es-
JIOKyMeHTapHbIe.

B KTM P® npousommm BakHble M3MeHEHNH,
Kacatomyecss Gopmbl koHOcameHTa. PefepanbHBIM
3akoHOM oT 10 mions 2023 1. Ne 294-®3 6s11a mpu-
HATa HoBasA pepakuuA cT. 117 KTM PO, nHocaman
HasBaHue «DPopma 0r0BOpa MOPCKOI IepPeBO3KM
rpy3a». B Heil 3apuKcupOBaHO HECKOIBKO Ba)KHBIX
nonoxeHunit, coorseTcTByommx 'K PO.

ITpexpe Bcero m. 1 ct. 117 KTM P® oTtHOCHT
97IeKTPOHHBIN JIOKYMEHT K IIMCbMEHHOI ¢opMe,
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olpefenAA ero KaK 3/IeKTPOHHbII ,OTOBOP MOPCKOIA
NEPEBO3KM I'Py3a, YTO KOPPECIOHAMUPYET CT. 434 1
160 TK PO.

CornacHo cT. 434 'K PO forosop B nucbMeHHOI
¢dbopme MOXeT ObITh 3aK/TIOYEH ITyTEM COCTABIEHMS
OfJHOTO JOKYMEHTa (B TOM 4YMC/Ie 37IEKTPOHHOTrO),
HOJIVCAaHHOTO CTOPOHAMM, MY OOMeHa MICbMaMu,
TeJlerpaMMaMI, 37IeKTPOHHBIMM JOKYMEHTaMU /TN60
VHBIMM JAHHBIMM B COOTBETCTBUM C IIPAaBUIAMM
a63.2m. 1 cr. 160 'K PO.

Ecnu cpaBHUTD JaHHOE IMPABMUIO C IIPETINCAHMN-
Amy PoTTepaaMcKMX HpaBuil, TO OHO HAIlOMMHAeT
Ha3BaHHbIE B KOHBEHI[VI) TPAHCIIOPTHBIE I/IEKTPOH-
Hble JIOKYMEHTBI U TPAHCIIOPTHBIE J/IEKTPOHHbIE 3a-
NCH.

B n. 2 ct. 117 KTM P® ykasaHo, 4TO Hanudme
U coflep>KaHue JOTOBOPa MOPCKOIi epeBO3KM Ipysa
MOTYT HOATBEPXK/IaThCS YapTepOM, KOHOCAMEHTOM
WIY KOHOCaMeHTOM, CHOPMUPOBAHHBIM B (opMme
3TIEKTPOHHOTO JOKYMEHTa (3/7eKTPOHHBII KOHOCA-
MEHT), 1100 JPYTMMU IMUCbMEHHBIMMU JJOKa3aTeNlb-
CTBaMI.

3mech Mbl HOJOLUIIM K HOHATHIO 3/EKTPOHHOTO
KOHOCAMEeHTa, He0OXOMIMOCTb BHEIPEHMA KOTOPO-
ro B IIPOLIeCC MOPCKOJI IePeBO3KM Ipy3a yxKe pac-
CMaTpMBaIaCh B MHOTOYMC/ICHHBIX IyONIMKALVAX,
IOCBSALIEHHbIX MOPCKOJI IepeBo3ke rpysa [Kapes
2006:128-142; Girvin 2011; Byraxosa 2013:43-46;
Bemnskosa, Apmonosuy 2014:150-155; Mainokos
2016:33-41; Tony6unk, Katioxa 2017:97-106; Uypu-
noB 2022:71-76; bpasosckaa 2023:8-12; Illaanees
2024:32-48] u ap.

Crarpss 117 KTM PO (B HOBOI pemakiym)
He JIaeT oIpefie/ieH s 37IeKTPOHHOMY KOHOCAMEHTY,
OHa TO/IBKO YKa3bIBaeT Ha To, 4To ¢popmarsl u dop-
Mbl 37IEKTPOHHOTO JIOTOBOpPA MOPCKON IIepeBO3KM
TPy3a 11 37IeKTPOHHOTO KOHOCAaMEeHTa Y TBEPKAAI0TCSA
dbenepanbHBIM OPraHOM VICIIOMHUTEILHON BJIACTH,
OCYILIECTB/IAIOLIMM QYHKINY 110 KOHTPOJIIO U Haf-
30py 3a COOMOeHNeM 3aKOHO/IaTe/IbCTBA O HAJIOrax
u cbopax, 1o COITIACOBAHMIO C (efiepanbHbIM Opra-
HOM VCIIO/THUTE/IbHOJ BIACTU B 00/1aCTU TPAHCIIOP-
ta (1. 3 ¢t. 117 KTM P®).

[lanee 3akoHOAaTeNb B HA3BaHHOM ITyHKTEe KO-
JieKca yKasbIBaeT, YTO 37IEKTPOHHBII J0TOBOP MOp-
CKOJI TIepeBO3KI I'Py3a U 3/IEKTPOHHDIN KOHOCAMEHT
HOJIVCBIBAIOTCS YCUIEHHON KBanupUIMPOBaHHO
9JIEKTPOHHOJ IIOAINNCBHIO WM YCUIEHHO! HeKBa-
MUIVPOBAHHON 37eKTPOHHON mopnuchio. [Ipu
3TOM YKa3bIBaeTCH, YTO CepTU(UKAT K/IKdYa Ipo-
BepKI 37IeKTPOHHO MOAINCH CO3[AeTCs U UCTIONb-
3yeTcs B MHPACTPYKType, obecrieunBaomieil 1H-
(bOpMaLMOHHO-TEXHONOTMYECKOe B3aMMOJIeCTBIE
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MHGOPMALMOHHBIX CHUCTEM, VCIONb3YeMbIX A
IPEeOCTaB/IeHNsl TOCYJAPCTBEHHBIX M MYHMIU-
Ha/TbHBIX YCIYT B 37eKTpoHHON dopme. Ilopsamok
TAaKOTO VICIO/Nb30BaHMA cepTudMKara KIoda Ipo-
BEPKU 3JIEKTPOHHOI mopnucy onpependercsa IIpa-
BuTeNnbcTBOM Poccuiickoit Oepepariym.

Cornacto 1. 4 c1. 117 KTM PO snexTpoHHbI
JOTOBOP MOPCKOI IIEPEBO3KY IPY3a I 3IEKTPOHHBII
KOHOCAMEHT CO BCEMMU CBeJleHMAMI, COflepKallVIMu-
C B HUX, TIOJ/IEXKAT HAIIPAB/IEHUIO B TOCYapCTBEH-
HYI0 MHQOPMALMOHHYI CUCTEMY 3/MeKTPOHHBIX
IePeBO30YHBIX JOKYMEHTOB (TOCYapCTBEHHAA VIH-
(bopMalMOHHasA CUCTeMa 3leKTPOHHBIX IIePeBO30Y-
HbIX okyMeHToB iy ['VIC SI1]T), npexycmoTpen-
Hyo ®enepanpHbIM 3aKOHOM OT 8 HOs6pst 2007 T.
Ne 259-@3 «YcTaB aBTOMOOM/IBHOTO TPAHCIOPTA 1
TOPOJICKOTO Ha3eMHOT'O 3/IEKTPUIECKOTO TPAHCIIOP-
ta» (YAT u THIT).

JlaHHasg npaBoBas HOpMa OYeHb BaKHa, IIO-
CKOJIbKY OTCbI/Ia€T K BHEJPEHHON TIOCyHapCTBEH-
HOJl MH(OPMALVIOHHO! CHUCTeMe 9/IeKTPOHHBIX
IIepeBO30YHBIX IOKYMEHTOB, I0CPEJICTBOM KOTOPOII
IpeAIoaraeTca Iepefada U IPOABIDKEHME 37IeK-
TPOHHBIX KOHOCAMEHTOB J [IPYIMX 3/1eKTPOHHbIX
fokyMeHTOB. OfJHAKO BO3HMKAeT BOIPOC, U Jaxke
BbI3bIBAET HEOYMEHNE, YIIOMIUHAHKE B II. 4 cT. 117
KTM P® xogmpuipmpoBaHHOTO 3aKOHA, KaKOBBIM
asnaetca YAT n THOT, B xayecTBe MCTOUYHMKA pe-
Ty/IMPOBAHNA OTHOLIEHMIA, BHITEKAIOLIMX U3 TOPTO-
BOT'O MOPEIUIABAHNS, T. €. YKasaHle 3aKOHa JPYTroro
OTpac/eBOro Ha3HAYEHM .

Crarpa 117 KTM PO B ee HOBOII pefakium co-
Jlep>)KUT TIPOrPeCCUBHBbIE IIPABOBble HOPMBI, Pery-
NUpYyIoLIJe COBPeMEHHbIe SKOHOMIYECKIE OTHOLIe-
HYA, TpeOyrole HOBBIX GOPM MHPOPMAIVIOHHBIX
TEXHOJIOTMII B BUJIe COBPEMEHHBIX IM(PPOBBIX II/IAT-
¢dbopM 1 MHGOPMALMOHHBIX CHCTEM 3TIEKTPOHHOTO
JIOKyMeHT0000pOTa, Ha CO3JaHMe KOTOPBIX Oblra
HalleleHa TpaHcnopTHas crparernss Poccmiickoit
Gepnepanuu 1o 2030 I. ¢ TPOrHO30M Ha MEPUOT, IO
2035 r., yTBepXKAeHHadA pacnopsbkeHueM IIpasu-
tenbcTBa PO ot 27 Hos6pst 2021 1. Ne 3363-p. Otum
IIPaBOBbIM HOPMaM COOTBETCTBYIOT IIpaBuna mpep-
crapjleHys MHQOpMaLyM B TOCYIAapCTBEHHYIO VIH-
(bOPMALMOHHYIO CHCTEMY 9/IEKTPOHHBIX IIepeBO3-

OYHBIX JOKYMEHTOB UM TEXHUYECKUX TpeOOBaHMIL
K MHPOPMAIMOHHBIM CHCTEeMaM 3/IeKTPOHHBIX IIe-
PEBO30YHBIX JIOKYMEHTOB, YTBEp)KI€HHbIE IIOCTa-
HoBjieHyeM IlpaButennctBa PP ot 3 mapra 2022 1.
Ne 281.

KonocameHT B cucreme 6636)’Ma)KHO]7[ TOproBIn

Ntaxk, ct. 117 KTM PO ompenenua u yKpenuna
paboTy rocygapCTBEHHON CHCTEMBI 3/eKTPOHHBIX
NIePeBO30YHBIX IOKYMEHTOB, IIO3BOJAIIIEN OCy-
IIECTB/IATh OOMEH 37IeKTPOHHBIMM JJOTOBOPAMMU M
KOHOCAMEHTAaMM 1 COOOIIATh O COTepP)KaHUN CBefie-
HMIA, colepKamuxcs B HuX. OffHaKo, HECMOTPS Ha
ONTYMIUCTIYECKOE 00YCTPOIICTBO TEXHONOTMYECKO-
ro 060poTa 3/MEKTPOHHBIX HOKYMEHTOB, B 4aCTHO-
CTH, OTIOCPeNYIOLINX NIepeBO3KY, IIpMeM I Tepefady
TOBapoB, B cT. 117 KTM P® He oTpakeHb! IIpaBo-
BbIe aCIIeKThl, Kacaollyecs Mepefadn Ipas 110 6es-
JIOKYMEHTApHOII 1IeHHOI1 OyMare, K KaKOBBIM, TIpef-
TOTIOKVIM, OTHOCUTCS 37IEKTPOHHBI KOHOCAMeHT.

HopMbl  pmeiicTByrollero  3aKOHOMATENIbCTBA
(ct. 142 TK P® u c1. 142-149 KTM PO®) He ykassl-
BAIOT, B KaKoil popMe (JOKyMeHTapHOI 1 6e310-
KYMEHTapHOI1) MO>KET PN bABIATHCA KOHOCAMEHT.
BonpmmHCTBO MHEHMI, OTPa)KEHHBIX B KOMMEHTA-
puAX K npaBoBbIM npegmucanusaM KTM PO, ompe-
JIeAI0T KOHOCAMEHT KaK JOKYMEHTapHYIO IIeHHYIO
Oymary. PoTTeppmaMckme IpaBuWIa, paBHO KaK I
c1. 117 KTM PO, npeanonaraioT 1cnonb3oBaHMe
KOHOCAMEHTa KaK Ha OyMa>KHOM HOCHTelNe, TaK 1
B 97IeKTPOHHOI opMe, BbIpaxkast TaK Ha3bIBaeMblil
HPVHINI QYHKIMOHA/IBHOI 9KBMBAEHTHOCTH .

[Ipnyem crmefyeT 3aMeTHUTh, UTO 3MEKTPOHHASA
(dopMa KOHOCaMeHTa He JJO/DKHA OTOXKAECTBIATbCA
VICK/TIOYNTENIBHO C 0e3[JOKyMeHTapHO LieHHOi1 Oy-
Maroii. KoHocaMeHT MoXeT ObITb BBIJJaH B JJOKYMEH-
TapHOI pOpMe, HarpuMep, CI0COOOM /IEKTPOHHOI
Hepefadyy MM B KayecTBe 3JIEKTPOHHOrO CooObIe-
HMA CIOCOOOM WCIIO/Nb30BAaHMA TelIeKOMMYHUKA-
myonnoit cucrembl SWIFT (Society for Worldwide
Interbank Financial Telecommunication, CBU®T),
KaK 3TO IIPOMCXOWIO M MOXET IPOUCXOIUTD
B OIIpeJIe/IeHHbIX TeXHIYECKNX YCTIOBUAX C OaHKOB-
CKVIMU TapaHTUAMI .

4 MpuHUMN ¢GYHKLMOHANbHOM 3KBMBANIEHTHOCTM O3HAYaEeT, YTO 3NIEKTPOHHblE COOOLIEHNA MOTYT UCMONHATb Ty Ke
IOPVIANYECKYIO POJib, UTO U fOKYMeHTbI Ha Bymare (Tunosoii 3akoH FOHCUTPAJT 06 3n1eKTpOHHbIX NepefaBaemMbixX 3anmcsx).
> B noctaHoBneHum MneHyma Boicwero ApbutpaxkHoro Cyga Poccuiickon ®epepaumm (BAC PO) ot 23 mapTta 2012 1. N° 14
«O6 oTAeNbHbIX BOMPOCax NPaKTVKM pa3peLleHs CropoB, CBA3aHHBIX C OCnapriBaHeM 6aHKOBCKUX FaPaHTUIN» BbIPaXXeHO
CyXX[eHue o ToM, YTo TpeboBaHuA cT. 368 K PO o nucbmeHHON popmMe 6aHKOBCKOI rapaHTUM cUnTaloTcs cobntofgeHHbIMY,
K Npumepy, Korga rapaHTus BblaHa B GopMe 311eKTPOHHOro COO6LeHNsA C NCMONb30BaHMEM TeIEKOMMYHUKaLMOHHOM

cuctembl SWIFT (BectHuk BAC PO®. 2012. N2 5),
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Hapgo 3ameTuTsp, 4T0 B IMHENHOM CYHZOXOACTBE
97IeKTPOHHBINI KOHOCAMEHT B 0e3JO0KyMEHTapHOI
¢dopme ucronbayercs B Tedenne 6osee 10 net. AreH-
Ty IlepeBO3YNKa B IOPT HA3HAYEHVA IIPUXORUT
97IeKTPOHHOE COo00b1IIeHe 00 OTIPaBKe IPy3a, a CTO-
pOHa, CyMeBIlas JOKa3aTh, YTO OHA M €CTb MOVMe-
HOBAHHBI1 B KOHOCAMEHTE I'PY30II0TyYaTeb, IIONy-
qaert rpy3 [[omy6unk, Karroxa 2017:98-100].

BonbIIMHCTBO aBTOPOB, YbM PabOTHI KacaroT-
CA NIPaBOBOIO CTATyCa 3JIEKTPOHHOIO KOHOCAMEH-
Ta, BBIJIE/IAIOT 37€KTPOHHBIN KOHOCAMEHT, IIPeXJie
BCEro, KakK 0e3JOKYMEHTAapHYI0 LeHHYI0 OyMary,
YTO 3aCTaB/IAET 3aAYMATbCA O TPYFHOCTAX M IIPO-
6emax 060poTa KOHOCAMeHTa B 9JIEKTPOHHOI WM
1 posoit popme. B Takom ciyuae BcTaeT BOmpoc o
BEJIEHNN PEruCTpa WU peecTpa, B KOTOPOM JJO/DK-
HbI OTPaXKaTbCA BCE JaHHBIE O KOHOCAMEHTe, B TOM
4yICIIe U IIePeXO0fi KOHOCAaMeHTa OT OffHOTO JiepKare-
JIA K IPyTOMY.

B HEKOTOPBIX CEKTOPAX MEXAYHAPOJHOI TOProB-
JI CO3JABAINCD ¥ YCIIEIIHO JCIONIb30BA/IICh KOM-
MYHMKAIMOHHbIE TEXHOIOTMYECKIE CYICTeMBbI, TaKJie
kak cucreMa BOLERO, GlobalTrade, TradeCard,
essDOcs n mMHoOrue gpyrue. bonbIMHCTBO U3 ITUX
CUCTeM HOCAT KITyOHBIIT XapaKTep, T. €. paCIpoCTpa-
HAIOTCA VICKTIOYMTE/IbHO HAa YYaCTHUKOB CHUCTEMBI.
Hampumep, BOLERO (a66peBuarypa ot Bills of
Lading for Europe) xax cucrema 6e36ymaxHoi TOp-
roBny 6bi1a cospana B 1998 r. Kny6oM TpaH3UTHBIX
nepeBo3ok (Through Transport Club (TT Club))
COBMECTHO C MeXOaHKOBCKOI Te/IeKOMMYHMKAIIU-
onHoit cucremoit SWIFT umena 6onbluoit ycmex un
0OJIBIIYIO0 TIOMYIAPHOCTD CPEAU CYLOBJAfIe/IbLIeB 1
TPY30BJIafie/IblieB, KOTOpbIe KaK YWIEHbI MU Y4acT-
Hyku Kimyba Ha OCHOBe IPMHATOrO MMM IIO/Ib30-
BaTe/IbCKOrO COIVIAIICHMSA MMeNN IIpaBa ¥ HeCIn
0053aHHOCTYM IIO VCIIONb30BAHNMIO KOHOCAMEHTa
BOLERO. 910 mpepmonaranao, 4To 37eKTPOHHBIN
KOHOCAMEHT J VHBIE VCIIO/Ib3yeMble 37IeKTPOHHbIE
JIOKYMEHTBI JOJ/DKHBI IPM3HABATHCSA BCEMM Y4acT-
Hukamn cornamenusa. Cucreme BOLERO ypeneno
MHOTO BHMMaHMA KaK B MHOCTPAHHOIA, TaK ¥ B poC-
CUIICKOI1 1TeyaT. MHOIMe IPaKTUKY 1 Hay4YHbIE UC-
crefioBaTe/ ¢ 6OMBIINM BOOAYLIEB/ICHIIEM 1 SHTY-
3Ma3MOM BOCIIPMHSA/N CUCTEMY KaK TUIIOBOe oflee
HO/Ib30BaTe/IbCKOE COTIalleHe YieHos Kiry6a o mo-
PAZIKe UCIOTb30BAHNUA 3NEKTPOHHOTO KOHOCAMeH-
ta BOLERO u kax Pernctp npas (The Bolero Title
Registry), T. e. peructp B Bifie 9/IEKTPOHHOII CUCTe-
MBI, KOTOpast OCYILECTB/IAET PETrNCTPALMIO TIepexo-
fla IpaB Ha TOBAPBI, 3aKpeI/IeHHble KOHOCAMEHTOM
[Girvin 2006; Maxaposa 2009:61-62; Sturley, Fujita,
Van der Ziel 2010:48-50; Rosaeg 2011:41-53; Pam-

Moscow Journal of International Law - 2 - 2024

6epr 2011:116; Mamtokos 2016:33-41] u ap. OpgHaxo,
KaK BBLACHMIOCDH, cucTeMa BOLERO umena cyme-
CTBEHHBIE HEJOCTATKV, CBA3aHHBIE C BO3MOXKHO-
CTBIO ee IIMPOKOT0 MCIIONb30BaHMA. JIe/0 He TONbKO
B TOM, YTO OHa OTpaHNYeHa KIyOHbIM XapaKTepoM
ee JMICII0/Ib30BAHMA, HO U B TIOJ/MHEHNM aHI/IMIICKO-
my mpasy (mockonbky BOLERO kak 06beyHeHHbII
K1y6 OblTa 3aperncTprupoBaHa B BemikoOpurannm).
9TO 06CTOATENBCTBO (IIPUMEHEHME AHITIMIICKOTO
IpaBa) INpPeNATCTBOBAIO IPU3HATH 3MEKTPOHHBIN
KOHOCAMEHT B KayecTBe IpefiMeTa BIaJieHus, I0-
CKOJIbKY, COITIACHO aHIJIMIICKOMY IIPaBY, TOJIBKO J10-
KyMeHTapHas [jeHHas Oymara, a ToyHee 000pOTHBbII
nokyMeHT (negotiable instrument) o6napaer marte-
PUAIbHOCTDIO, YJOCTOBEPsAET IPaBO COOCTBEHHO-
CTU Ha OTTPY>KE€HHBII TOBAp.

MuTepecno ormeTnth MHeHue E.A. CyxaHoBa Ha
IPaBOBYIO IIPUPOAY LieHHOI 6ymary. OH KpuTnde-
CKU BOCIIPUHAT BAKT TOTO, YTO POCCUIICKOE TIPaBo,
HalpyuMep, IA IIPaBOBOrO OGOPMIECHMS aKLWil
KaK LIeHHBIX OyMar, 3aMCTBOBAIO aMepPUKaHCKUIL
OIIBIT, JA)Ke He IIPUHUMAs BO BHMMaHMe TOT (aKT,
4TO B QAHIJIO-AMEPMKAaHCKOM IIpaBe OTCYTCTBYET
obuiee monsATHe LeHHON Oymaru. Ilo 3amevaHuio
E.A. CyxaHOBa, CMBIC/I U CYLIHOCTb KIaCCUYECKON
IIEHHOI GyMary COCTOMT B «OBEIeCTB/IEHNN IIpa-
Ba», 3aK/IIOYEHNN €TO B BEI[HYIO (JJOKYMEHTapHYIO,
OyMaxkHy10) 060/10uKy. DTa OyMakHas leHHas Oy-
Mara 3acTaBJisieT 00513aTeNIbCTBEHHOE «IIPaBo U3 Oy-
Mary» C/IefOBaTh 3a BEIJHBIM «IIPAaBOM Ha Oymary»
[Cyxanos 2021:9-10].

KoHocaMeHT, Kak OTMedYasoch BBIIIe, COI/IAC-
HO cT. 143 TK P® oTHOCHTCA K KaTeropum LeHHbBIX
OyMar, Ipy4eM TOBapOpPACHOPAANTEIbHBIX IOKY-
MEHTOB, ¥ HOCUT Kay3a/lbHbIil XapakTep [Uypnnios
2022:72]. B xmaccuyeckoM CMBICTIe LieHHas Oymara
HpefIoaraeT oupee/eHHbI GopManaM, obmazga-
H1e 6ymaroit (ZOKyMEHTOM), B KOTOpOil 3aduKcu-
POBAHO IIPABO Ha VIMYLIECTBO, HA HEKYIO IIEHHOCTb.
KoHocaMeHT, KOTOpBIN BBIAETCA U IIepefaeTcs
B 97IEKTPOHHOII (opMe, C/leflyeT OTHECTU K Kare-
ropuu 6e3OKyMeHTapHBIX LIeHHbIX Oymar (cT. 142
I'K P®). CnegyeT cormacurbcs, 4T0 HOPMa, COfiep-
kamiasacsa B 1L 1 4. 2 c1. 142 T'K PO, orHOCUTCA B
Oorblueil CTeleH K 0e3JOKYMeHTAPHBIM LIeHHBIM
OyMaram, y0CTOBEPAIOLIMM KOPIIOPaTHBHbIE IPaBa
[IITaBaneeB 2024:34]. Ho cnenyeT uMeTh B BUAY, YTO
KOHOCAMeHT caM II0 cebe 3aHMMaeT 0co60oe MecTo
B Kareropum LieHHbIX 6ymar. Ero odopmienne ne
HOCUT CTpOroro ()OpMajbHOTO 3HAaYeHMA, KaK Ha-
npuMep, opOpMIIeHNE BEKCeA, IIOCKONIbKY CTOPO-
HbI BOJIBHBI BK/TIOYaTh B KOHOCAMEHT MHbIE JAHHbIE
U OTOBOPKI, UTO NIPeAycMOTpeHO B cT. 144 KTM P®
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¥ B MEKJYHAPOIZHDBIX KOHBEHIVSIX, PACCMOTPEHHBIX
Bbile. KOHOCAMeHT ciefiyeT OTHeCT! K TOBapHbBIM
[IOKYMeHTaM, OF0OHO CK/IafiCKOMY CBUIETEIbCTBY,
B KOHOCaMeHTe 3a(pMKCUPOBAHO IIPaBO IPY300TIpa-
BITEJISL VIV MHOTO 3aKOHHOTO JiepKaTeris Tpe6oBaTh
BbIJa4M TOBapa, IIPaBO M3MEHATb CyAbOy ToOBapa
CII0COOO0M 3a710Ta KOHOCAMEHTA, IIPeIbSIBICHIS €T0
IIpY IPOfIAXKe TOBAPA, T. €. OCYIECTB/IATb TOBAPOpa-
criopazuTenbHylo ¢yHkimo. Criocob ocyuiecTse-
HUSL TOBAPOPACIOPARUTENbHON (QYHKIMM MOXKET
OBITh BUPTYa/IbHBIM, C MICIIONIb30BAHMEM 3IEKTPOH-
HBIX CIIOCO0OOB TIepeady VIMYIeCTBEHHbIX [IPaB.

KonocameHnT B ¢ poBoM npase

BosBpamasch k mpobneMe aHIIUIICKOTO Ipa-
Ba O TeCHON CBA3M KOHOCAMEHTAa, B KOTOPOM 3a-
(bMKCHUPOBAHO MPAaBO HA TOBAP, C €ro «OyMaXKHOI
0007109KOJ1», OTMETHUM, YTO IMpPOBU3ALNSA B TOP-
roBoM 000pOTe He MOI/NA IPONTH MMMO MHOIUX
rocynapcts. [Ipo6nemMa MCIONb30BaHUSA 3TEKTPOH-
HOTO 06e3/J0KyMEHTapHOr0 KOHOCaMeHTa KOCHY/Iach
u Bemuko6Opurannun. 3akOH 0 MOPCKOII IepeBO3Ke
rpys3oB 1992 1. X0TA M comeprKan IpaBuia nepefja-
4yl IMYIIECTBA 3aKOHHOMY JiepyKaTe/no 060pOTHOTO
KOHOCaMEeHTa C NCIIO/Nb30BaHMeM MH(MOPMAIMOH-
HBIX TEXHOJIOTMIA, BCe K€ He OTBeYas TEeXHOJIOTH-
4eCKOMY BBI30BY BpeMeHU O LM(pPOBLIX IpaBax. B
mapre 2022 r. FOpupuueckas komuccus Benuko6pu-
TAHVM [IOCTIE TIIATEILHOTO 00CYX/eHMs Oy O/INKO-
BaJIa TOPOOHDIN OTYET O IpefIaraemMoil pedgopme
aHIJIMICKOTO IIPaBa, II03BOJIAIOLIEN obecrieynTb
I0pUMYecKoe IIpU3HAHME 3/IEKTPOHHBIX TOPrOBBIX
JIOKYMEHTOB. Bckope Ioc/iefioBao 1 IpuHATHE CIIe-
IIMa/IbHOTO 3aKOHa - 3akoHa Bemukobputanmm 06
97IeKTPOHHBIX TOPIOBBIX JOKyMeHTax (0KTs6pb 2023
I.)%. B HeM copiepXX1TCs onpefienieHie 37IeKTPOHHOTO
TOProBOIO JOKYMEHTa, K KOTOPOMY OTHOCHUTCH U
KOHOCaMeHT. OJIeKTPOHHBINl TOPToOBbI HTOKYMEHT,
BK/II0Yas KOHOCAMEHT, MeeT TO >Ke JeJICTBIE, YTO
¥ 9KBUBAJIEHTHBI OYMa>KHBIII TOPTOBBII JOKYMEHT.
Jlopn, Kpuc Xonmc Ha3Basl HOBOE 3aKOHOJATENbCTBO
«CaMbIM Ba)KHbIM 3aKOHOM, O KOTOPOM Bbl HMKOI/}A
He cnpimaan»’. Hoeiit 3akon Bennko6purannn 06
97IeKTPOHHBIX TOPTrOBBIX MOKYMEHTaX obecredn-
BaeT M(POBbIM TOPTOBLIM JJOKYMEHTaM TaKOe ke
opUaMdecKoe NpHU3HaHME, KaK U TPaIMIMIOHHBIM

OyMa>KHBIM BepcyAM. DTO CO3JaeT IOPUANYECKUIT
HpelefieHT B aHIJIMIICKOM 001ieM IpaBe, KOTOPbIit
IpeAIoNaraeT «IpujaHie HeMaTepuaabHbIM aKTHU-
BaM IIpaBa COOCTBEHHOCTI».

ITepenaya npas 1 obecredeHe 060poTOCIOCOO-
HOCTJ TOPTOBBIX JIOKYMEHTOB, 110 3asBJICHNIO I0P/ia
XonMca, MO>KET OCYIeCTBIIATCS Iy TeM MCIIONb30-
BaHNA IPENMYIIeCTBA TEXHONOTMM PpacIpefie/ieH-
HbIX peecTpoB (DLT) u MCKYCCTBEHHOTO MHTETIIEK-
ta (Al).

ITo moBOAY BO3MOXHOCTH VICIIO/Ib30BAHMA yKa-
3aHHBIX MH(OPMALVOHHBIX TEXHOJIOTHII, KOTOpbIE
OTHOCATCSA K KaTeropyi 1 poBbIX IIpaB, B POCCHIL-
CKOM IIPaBOBOM IIPOCTPAHCTBE CYIIECTBYIOT pas-
JIYHBIE MHEHVIA U CY>KJIeHNA.

Hlocrarouno noppo6Ho BbicKasacs M.B. Illasa-
JieeB, KOTOPBI/ B OOLIVMPHON HAYIHON MyOmuKaIym
B [IByX HOMepPaX HayYHOTO >KyPHajla BBIPA3WI CYX-
JieH)ie O BHE[PEHNM 3TIeKTPOHHOIO KOHOCAMeHTa 1
OJHOBPEMEHHO BBIPA3NJI COMHEHNUE B YCIIELIHOCTI
3alMTBl /IEKTPOHHOTO KOHOCAMEHTA II0 MOJE/N
IMPPOBBIX IIPaB, IOCKOIbKY, 10 €r0 MHEHMIO, B
POCCHMIICKOII HayKe OTCYTCTBYET efMHOOOpPasHbII
B3I/IA[, Ha IIPaBOBYI IPUPOAY ILM(POBBIX IpaB
[TaBamees 2024:46]. Cucrema 3amjuTbl, CYUTAET
aBTOP, He JJO/DKHA OBITD JlelleHTPaIi30BaHHOI, Ka-
KOBOJ1 AB/IAITCA TEXHOJOIMYecKue IIaTGOpMbl Ha
OCHOBe O/IOKYeIIH.

B ornuune ot M.B. IllaBaneesa, E.H. Ky3uenos
IPUBETCTBYeT JIELIEHTPAIN3aLI0 CUCTEMBI O/10K-
yeitH. OHa, 110 ero MHeHMIo, obecreurBaeT HeMey-
JIEHHYI0 TpPaH3aKLUMI0 IPOBOAMMBIX OIepaluil B
peecTpe, He TpeOyeT KOMMCCHIL 3a TIepeBOABI, 0be-
CIIeYNBaeT COXPAHHOCTDb JAHHBIX HA OYEHb JO/Iroe
BpeMs 1 00ecliednBaeT BHICOKNII YPOBEHD 3aIlMThI
OT TIPOHMKHOBeHMA TNOCTOpoHHMX 1 [KysHeros
2022:84-85] .

3acimyxuBaer BHUMaHIA KOMMEHTapuil
A.B. Kyspmuna u H.B. ®egopoBa, koTopble oT™Meda-
I0T, 4TO CUCTeMa OJIOKYEiTH MO3BOJIAET YETKO VIeH-
TUPUIMPOBATh KOHEYHOTO BJIafie/iblla JOKYMEHTa
Y OTCIIEAUTD IIePBOHAYA/IbHBIN JOKYMEHT. ABTOPBI
MOACHAIOT, 4YTO B CBOEM OCHOBE OJIOKYElH npes-
CTaB/IsAeT COOOI IOC/IENOBATEAbHOCTh OJIOKOB 3a-
111 (pPOBAHHBIX JAHHBIX, CBA3AHHBIX JPYT C IPYTOM
HOCPEJICTBOM CIIeliaIbHOrO ydpa, Kaxxzomy 6710-
Ky IIPJICBalBAETCS YHUKA/IbHBII HOMEP — X31II, O7I0K

¢ Electronic Trade Documents Act 2023. URL: https://www.legislation.gov.uk/ukpga/2023/38/contents/enacted (accessed

date: 01.04.2024).

7 McGleenon B. UK law gives legal weight to tech underpinning web3 innovations | The Crypto Mile. URL: https://www.yahoo.
com/news/finance/news/uk-law-digital-trade-documents-web3-innovations-050034481.html (accessed date: 01.04.2024).
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COZIEPXKMT X3II — HOMep IpefbIAyIiero 6/0ka, 4To
CO3JaeT B3aMMOCBA3AHHYIO LIENOYKY. BakeH QakT
TOTO, YTO B KaXKZIOM O/10Ke ocTaeTcs: nHdpopmanms
0 BpeMeHU U MecTe IOC/IefloBaBILIell TpaH3aKINy,
4TO JIe/IaeT TPAH3AKIMI YPEe3BbIYAITHO Oe30MacHbI-
mu. OHUM He MOTYT OBbITb M3MEHEHBI VTN YHaJIeHbI
nocrie ux nosipeHus B cucreme [Kyspmun, ®egopos
2022:36-41].

3akmroueHne

TexHonmormyecknit mporpecc He OCTAaHOBUTD,
y4eHble CIPaBeIMBO OTMEYAIOT, 4TO LU(POBU-
3auys HabupaeT 00OPOTHI, KaK B 9KOHOMMKe, TaK
u B paBe [Baiiman 2024:5-27; Benbix, bomo6oHosa
2020:5-14].

Bce HOBOe ¢ Tpymom mpobusaer cebe mopory.
E.A. CyxaHOB MeTKO IOAMETWT, 4TO AuddepeHin-
alyA BELIHbIX M 00SA3aTeNbCTBEHHBIX IIPaB IIOTpe-
0oBasla OKOJIO JIBYX TBHICAY JIeT, Wit 060co6meH s
VIHTE/IEKTYa/IbHBIX ¥ KOPIOPATUBHBIX IIPaB IOHA-
no6unoce mpumepHo 200 7eT, a o 1ydpPOBBIX Ipa-
BaxX 3aroBOpWIM NuUb OKOMo 20 jieT TOMY Hasaf
[Cyxanos 2021:5] ITo ero MHeHuI0, 3aKpeI/IeHHbIE B
0e3[J0KyMeHTAPHBIX 1IeHHbIX OyMarax MMyIeCTBeH-
Hble ITpaBa MOCTEAYIOT IOPUANIECKON CyabOe TaKmx
HOBBIX 00BEKTOB KaK 3aIliiCU B 3l€KTPOHHOM, KOM-
IBIOTEPHOM peecTpe, ¥ 3TO CO3[JACT OCHOBY LA UX
OTOX/IECTBJICHIA C [IPaBaMI, 3aKPEIICHHBIMY B Tpa-
IVILOHHBIX [IeHHBIX Oymarax [Cyxanos 2021:5-6].

Crnenyer f06aBUTh, YTO IIPaBOBble HOPMBI 00
57IEKTPOHHOM KOHOCAMEHTe TaKxKe IPOfJ0/DKAT pas-
BUBaTbCA. Bo3MOXXHO OyfeT co3faHa crienyanbHas
IpaBoBasg KOHCTPYKIMA KOHOCAMEHTA, OTBEYal0-
1jast NoTpeOHOCTAM 1M POBOTO IpaBa.

[TosBWIach LEHTpPaIN30BaHHAA TOCYHAPCTBEH-
Has MHGOPMAIVIOHHASA CHCTeMA 9TIeKTPOHHBIX Ilepe-
BO30YHBIX JOKYMEHTOB /1 00MeHa, GopMupoBaHus
VI XpaHeHV CBeIeHNIT y9aCTHMKAMY TPAaHCIIOPTHBIX
nepesosok (['MIC II1]T). Ona mpencraBnser coboit
IEpBbIl ONBIT YCTAHOB/IEHWA HOPSAAKA ABVDKEHNA
IepEeBO30YHBIX TOKYMEHTOB, Ilepefladil 1 XpaHeHNA
IAHHBIX U CBEJIeHNIT O TIepeBO30YHOM IIpoLecce, 06
y4acTHMKax cpenky. OnepatopoM CHCTeMBI OIIpe-
meneHo MuHncrepcTBo TpaHcnopra Poccmiickoin
OQepepanyn. Y4YacTHMKM IIepeBO3KM (JoroBopa

0 TepeBO3Ke IPy3a, B YACTHOCTY) HO/DKHBI 3aKIIIO-
YUTh COIIAIIeHMe 00 3TeKTPOHHOM HOKYMEHTOO-
00poTe TepeBO30YHBIX JOKYMEHTOB C OIIePaTOpOM
unpopmanmonnoi cucrems VIC II1], TpeboBanms
K KOTOpbIM yTBepKzaeHbl [Ipasurenbctsom Poccun.
IlepponavanbHo Ha ocHOBe nopydeHus IIpesupen-
ta PO 0 BHempenny 1udpoBbIX TeXHONIOIMII B Cdhe-
pe aBTOMOOM/IbHON IPOMBILIIEHHOCTU M TPAHC-
HOPTHO-/IOTYICTUYECKUX YCIIYT OIpefiesieH Tepexof
Ha 9/IEKTPOHHBI JJOKYMEHTOO0OO0pPOT, KOTOPBIIL,
KaK BUAMM, IycTh 1 Heykmoxe (cT. 117 KTM P®)
«IIOAITATVBAET» ¥ MOPCKOJ TpaHCIOPT. Ipysomnepe-
Bo34Mky nopkmodartcs k ['VIC II1]] uepes xomma-
HII0-0IIepaTopa (B HacTOsIIee BPEMs 3TO CEMb KOM-
nanuii-oneparopos: «[1® «CKb Kontyp», «Kamyra
Actpan», «KKOPYC Koncantunr CHI», «Komnanusa
Tensop», «Takckom», «Iuucodpr» 1 «3-KOM»).

Tpancnopruas rpynna FESCO n AO «KAJIYTA
ACTPAJI» opraHnsoBany MHTEPMOJIA/IbHYIO ITIepe-
BO3KY I'Py3a, BO BpeMs KOTOPOI IIPOTeCTMpOBaN
TEXHONIOTMI0 O(OPMIEHNA 3/IeKTPOHHBIX TPAHC-
HOPTHBIX HAKIA[HBIX M 37€KTPOHHOTO MOPCKOTO
KOHOCaMeHTa C Iepefayeil JOKyMEeHTOB B TOCyfiap-
CTBEHHYI0 MH(OPMAILVIOHHYIO CHCTEMY 3/IeKTPOH-
HBIX ITepeB0304YHbIX fokyMeHTOB ([VIC IIII)%.

Pasymeercs, 4To He Bce pelleHO B LU(pPOBOM
IPOCTPAHCTBE TPAHCIOPTHO-TEXHOTOINYECKOI CH-
cTeMbl. BoIpochbl 0CTaloTCA: Kak pacrpefiennTb pu-
CKI JICTIONb30BAaHMA 37EKTPOHHBIX KOHOCAMEHTOB
1 00eCIednThb TIepexof; MMYIIeCTBEHHBIX IIPaB, KakK
3aC/TyXUTb JjoBepue O6AaHKOB K 0e3T0KYMEeHTapPHBIM
KOHOCAMEHTaM M LieHHbIM Oymaram. OcraeTca 1
Ba)KHBII BOIIPOC O CO3JAHMMU He TONBKO TOCYyfap-
CTBEHHOI1, HO U MEXTOCYAapCTBEHHOI I1MpOBOI
CUCTEMbI 3/IEKTPOHHBIX JTOKYMEHTOB Ha MOPCKOM
TpaHcnopTe. [na sToro morpebyerca NpUHATHE
MEXTOCYAPCTBEHHBIX COITIAIIEHNII, OIpefeNsio-
VX TIPABUIA Tlepefjady JaHHBIX ¥ TIepeXof] MMYIIle-
CTBEHHBIX IIPAB 110 97IEKTPOHHBIM KOHOCAMEHTaM.

PorTtepmamckue mpaBuia fanu MMITY/IbC UCTIONb-
30BAaHMIO 9/IEKTPOHHBIX TPAHCIHOPTHBIX HTOKyMeH-
TOB, a TAKXXe Pa3BUTIIO MHTEPMOJAIbHbIX TIePeBO3-
OK, KOTOpBIE, HECOMHEHHO, IIOTPeOYIOT CKOpEHIIero
IpaBoBOro obecredeHns: UMUQPPOBBIX TEXHOMOTUI
060pOTa 37eKTPOHHBIX KOHOCAMEHTOB.

& FESCO n «KAJIYTA ACTPAJ1» npoTecTUpYIOT Nepeaavy 31eKTPOHHbIX NepeB0304HbIX AokyMeHToB B MC 3MM. URL: https://
www.fesco.ru/ru/press-center/news/fesco-i-kaluga-astral-protestiruyut-peredachu-elektronnykh-perevozochnykh-doku-

mentov-v-gis-epd/ (nata obpaweHus: 01.04.2024).
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Om Pedaxuyuu.

B xypnane «MexagyHapofgHasg O KU3Hb»
Ne 4/2024 r. onyO/1IMKOBAaHO Ha PYCCKOM s3BIKe
3axmouenue Mex0yHapoOHO-npaso6ozo cosema
npu MMUJ] Poccuu «IIpo6rnemsl mpaBoMepHOCTH
BeATeNbHOCTH MeXIyHapOZHOIr0 YronoBHOTO
cyma». B moscHenmu x aroit mybmuxanuu Ju-
pextop IIpaBoBoro genapramenta MIV]I Poccun
M.B. Mycuxun oTMeTuI, 4To MeXIyHapOnHbI
YTOJIOBHBIN CYJI, Ha KOTOPBIA «MeXIYHapONHbIM
CO00IIeCTBOM KOT/Ja-TO BO3/IAra/lNCh HaJeXKIbl»,
MIpEBPATU/ICA «B HACKBO3b KOPPYMIMPOBaHHBIN
u paboTamIuil CTPOro MO IOMUTUYECKUM 3a-
KasaM opraH. HeyausurenbHo, 4TO M B Hayd-

[CHoN

HOM 3aKIoueHnun MeXIyHapOgHO-IIPaBOBOIl
coser» npu MU]] Poccum mpuxopuT K BBIBOAY
O «IIOJTHOM [UCKPeNUTAlVM M yTpaTe MeXAY-
HApOJHON JIETUTMMHOCTI» MeXIyHapOmZHOTO
yronoBHOro cyga. Huke medaraercsa mepeBof
Ha3BAaHHOT'O HAYYHOTO 3aK/TI0YEHM S, BBIIOTHEH-
HBIIl acnypaHTaMy Kadegpbl MeXTYHapOZHOTO
npasa MITIMO A.M. Kopxesnsk u B.B. [Tyennsn-
nesoit. IlepeBop fAOKyMeHTa ONmyOIMKOBaH Ha
caiite MuHMcrepcTBa MHOCTpaHHBIX fen Poc-
cuiickoit Pepmepanuu (URL: https://mid.ru/ru/
foreign_policy/legal_problems_of-international
cooperation/1949021/?lang=en).

OPINION
OF THE INTERNATIONAL LAW ADVISORY BOARD
UNDER THE MINISTRY OF FOREIGN AFFAIRS
OF THE RUSSIAN FEDERATION

PROBLEMS OF LEGALITY
OF THE INTERNATIONAL CRIMINAL COURT

The Legal Nature of the ICC

The International Criminal Court (ICC) was es-
tablished by an international treaty, the Rome Stat-
ute, adopted on July 17, 1998'. As of March 1, 2024,
124 States have become parties to the Rome Statute.

Despite the seemingly impressive number of par-
ties?, this treaty cannot be considered universal. In
particular, among the States not participating in it
one finds three of the five permanent members of
the UN Security Council - Russia®, China and the
United States; the industrially developed and densely

' The adoption of the Rome Statute was preceded by a long period of preparatory work, which demonstrates the particu-
lar sensitivity of issues related to the administration of international criminal justice for States. For instance, the Convention
on the establishment of an International Criminal Court drafted in 1934 under the auspices of the League of Nations failed
to enter into force due to insufficient number of ratifications. See, e. g.: Volevodz A. G., Volevodz V. A. Historical and Interna-
tional Legal Prerequisites for the Formation of the Contemporary System of International Criminal Justice // International
Criminal Law and International Justice. 2008. No. 2. P. 2-9; Bassiouni Ch. M. Chronology of Efforts to Establish an Interna-
tional Criminal Court // Revue internationale de droit penal. 2015. Vol. 86. No. 3-4. P. 1163-1194.

2 For comparison, 116 States are parties to the 1969 Vienna Convention on the Law of Treaties and 114 States are parties
to the 1967 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including the
Moon and other Celestial Bodies.

3 The Russian legal expert community expressed doubts about the compatibility of the national legal system and the
Rome Statute long before the decision of the Government not to become a party to the treaty. See Tuzmukhamedov B. R.
The Rome Statute of the ICC: Possible Issues of Constitutionality // Moscow Journal of International Law. 2002. No. 2. P. 165-
173 and other works by the same author; Vedernikova O. N. On the Issue of Ratification of the Rome Statute of the Interna-
tional Criminal Court // Criminal Procedure. 2010. No. 4. P. 13-19.
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populated India, Pakistan, Tiirkiye, Malaysia and In-
donesia; Arab States, with the exception of Jordan
and Tunisia; and many other States.

At different points in time, some earlier signa-
tories, namely Israel, Russia, the United States and
Sudan, have declared their intention not to become
parties to the Rome Statute.

In contrast to sovereign States — the primary and
main subjects of international law - international
organisations are its derivative (secondary) subjects,
created by agreement between States. They are, “not-
withstanding frequent assertions, ... not some univer-
sal, supranational entities “absorbing” the sovereign
rights of States and dictating to them the rules and
norms of conduct on the world stage™. In any case,
the scope of authority of international organisations
cannot exceed that of the States establishing them.

The exercise of judicial functions by the ICC does
not contradict its legal nature as an international or-
ganisation. It follows that the activities of the ICC
as an interstate judicial body must be carried out in
strict accordance with the provisions of its constitu-
tive treaty, i. e. the Rome Statute. At the same time,
the application and interpretation of the Statute (and
other instruments governing the activity of the ICC)
must be carried out on the basis of and in uncondi-
tional respect of the norms of current international
law, primarily the UN Charter and the principles of
international law enshrined therein.

An inherent element of the legal personality of
an international organisation is its capacity to incur
responsibility for internationally wrongful acts®. In
2011, the UN International Law Commission adopt-
ed the Draft Articles on the Responsibility of Inter-
national Organisations, which to a large extent codi-
fied the rules of customary international law in the

area. It is quite logical to assume that international
organisations exercising functions of a judicial body
may, like any other international organisation, com-
mit wrongful acts and bear responsibility for them’.

Jurisdiction of the ICC

As enshrined in the preamble to the Rome Statute
and its Article 1, the ICC is meant to complement
(rather than replace) national jurisdictions. Accord-
ing to Article 5 of the Statute, the jurisdiction of
the Court is limited to the most “serious crimes of
concern to the international community as a whole”
This category includes the crime of genocide, crimes
against humanity, war crimes and the crime of ag-
gression. However, the ICC has jurisdiction over
these crimes only if they were committed on the ter-
ritory (or on board a vessel or aircraft) of a State Par-
ty to the Rome Statute or by its national (Article 12).

States non-parties to the Rome Statute may ac-
cept the ICC's jurisdiction over the crimes listed in
Article 5 (by means of a special declaration) if the
conditions set out in Article 12 of the Rome Statute
are met. Cote d'Ivoire was the first to do so in 2003
(10 years before it ratified the Statute)?, followed by
Ukraine in 2014°.

With regard to the crime of aggression, according
to Articles 15bis and 15ter of the Rome Statute!®, the
ICC can only exercise its jurisdiction when the situ-
ation concerned is referred to it by the UN Security
Council or by the State itself".

Despite the said provisions of the Rome Stat-
ute limiting the jurisdiction of the ICC, including
its jurisdiction ratione temporis and ratione loci, in
its practice the Court has repeatedly deviated from
them and, in fact, acted beyond its powers.

Moscow Journal of International Law - 2 - 2024

4 Thus, in terms of the population of States that are not parties to the Rome Statute, the majority of the world’s inhabitants
fall outside the jurisdiction of the ICC.

5 Fedorov V. N. The United Nations, Other International Organisations and Their Role in the XXI Century. Moscow, 2005.
P.53.

6 Shaw M. International Law. Eighth Edition. Cambridge, 2017. P. 1001; Advisory Opinion of 11 April 1949 on Reparation for
Injuries Suffered in the Service of the United Nations. I. C. J Reports, 1949. P. 9.

7 Examples of bringing the ICC to responsibility can be found in the practice of the Administrative Tribunal of the Inter-
national Labour Organization, where labour disputes have been considered - and often won by the ICC employees. See,
e. g., International Labour Organization. Administrative Tribunal, 132nd Session, Judgment No. 4405. P-V. d. M. v. ICC of 7
July 2021. The Tribunal obliged the ICC to pay € 160,000 as pecuniary damage, € 40,000 as moral damage and € 5,000 as
legal fees to the applicant’s heirs who had expressed their intention to pursue the case after her death. See URL: https://
www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4405&p_language_code=EN.

& See more on Cote d'lvoire's situation referral to the ICC. URL: https://www.icc-cpi.int/cdi.

° See more on Ukraine's situation referral to the ICC. URL: https://www.icc-cpi.int/situations/ukraine.

% Incorporated as a result of the adoption of amendments by the Review Conference held in Kampala in 2010; it has to
date entered into force for 45 States.

" Kibalnik A. G. (2019) The crime of aggression: deceived expectations of international criminal law All-Russian Journal of
Criminology. Vol. 13. No. 2. P. 300-310.
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Exercise of jurisdiction over a State that has
withdrawn from the Rome Statute

In February 2018, the ICC Prosecutor announced
the launch of a preliminary examination of the situ-
ation in the Philippines'”. On March 16, 2018, the
Philippines notified the UN Secretary-General of its
withdrawal from the Rome Statute. On March 17,
2019, the withdrawal became effective (under Article
127 of the Statute, it shall take effect one year after
the date of receipt of the notification of withdrawal,
unless the notification specifies a later date).

As of March 17, 2019, the case was at the “prelim-
inary examination” stage. It was not until 2021, when
the Philippines was no longer a party to the Rome
Statute, that the Prosecutor sought and obtained the
consent of the Pre-Trial Chamber to launch a full
investigation®. In 2023, the decision was upheld by
the Appeals Chamber' (by a minimal margin of one
vote, three judges to two, the latter expressing their
arguments in a dissenting opinion).

According to Article 5 of the 1969 Vienna Con-
vention on the Law of Treaties, it “applies to any trea-
ty which is the constituent instrument of an interna-
tional organization and to any treaty adopted within
the framework of an international organization™. It
means, in particular, that each State has the sovereign
right to withdraw from the constituent treaty of an
international organization (in the case of the ICC, it
is enshrined in Article 127 of the Roma Statute). The
initiation of an investigation into the situation of a
State that has withdrawn from the Rome Statute by
the Court is inconsistent with the abovementioned

2 URL:
liminary-0.

right. It also contradicts the sovereign right of each
State to consent to submit to the jurisdiction of an
international court's.

Article 127, paragraph 2, of the Rome Statute
does provide that withdrawal from that treaty does
not relieve a State from fulfilling the obligations that
arose during its participation in the Statute. However,
this provision specifies Article 70 of the 1969 Vienna
Convention on the Law of Treaties: the withdrawal
of a State from a treaty does not affect the obligations
it had incurred during the period of its implementa-
tion. This provision must be interpreted in light of
the fundamental principle of the law of treaties: a
treaty is binding only on its parties. The obligation to
cooperate with the ICC under Article 86 of the Rome
Statute applies only to the parties to that treaty. In
Article 70 of the Vienna Convention itself, the rule
on the maintenance of obligations incurred prior
to withdrawal (paragraph 1 (b)) is preceded by the
provision establishing that, upon withdrawal from a
treaty, a State is released from any obligation to per-
form it in the future (paragraph 1 (a)).

There is no evidence suggesting that Article 127
of the Rome Statute is an additional arrangement
extending the obligations of States terminating their
participation in the ICC beyond those enshrined in
Article 70 of the Vienna Convention. In particular,
such reading is not confirmed by travaux prépara-
toires of the Rome conference'. Therefore, when a
State withdraws from the Rome Statute, it may only
be bound by the duties that arose during its par-
ticipation in the treaty, which includes the specific
requests for cooperation that the ICC made to the

https://www.icc-cpi.int/news/statement-prosecutor-international-criminal-court-fatou-bensouda-opening-pre-

13 Decision on the Prosecutor’s request for authorisation of an investigation pursuant to Art. 15 (3) of the Statute. URL:
https://www.icc-cpi.int/court-record/icc-01/21-12

' Judgment on the appeal of the Republic of the Philippines against Pre-Trial Chamber I's Authorisation. URL: https://www.
icc-cpi.int/court-record/icc-01/21-77

15 See also: Tunkin G. I. Theory of International Law. Moscow, 1970. P. 362-366; Vienna Convention on the Law of Treaties.
Commentary / A. N. Talalaev (compiler and author of commentary). Moscow, 1997. P. 21-22.

16 Bezhanishvili M. ICC Appeal Judgement on the Philippines - Keeping the Court's Post-Withdrawal Jurisdiction on Life
Support? URL: https://opiniojuris.org/2023/09/28/icc-appeal-judgment-on-the-philippines-keeping-the-courts-post-
withdrawal-jurisdiction-on-life-support/. The principle of the States’ voluntary recognition of the jurisdiction of interna-
tional courts has been repeatedly upheld by the UN International Court of Justice. See, inter alia, Corfu Channel Case (Pre-
liminary Objection), Judgment, 25 March 1948, I. C. J. Reports 1948. p. 15 at P. 27; Certain Questions of Mutual Assistance in
Criminal Matters (Djibouti v. France), Judgment of 4 June 2008, Reports of Judgments, Advisory Opinions and Orders, 2008.
P.177 etal. (I. C. J. Reports, 2008. P. 177), P. 27/200, para 48. It is also supported by the legal doctrine - see, e. g., Shaw M. Op.
cit. P. 817.

7 See the discussion of final clauses and especially Article 115 (Article 127 in the final text of the Rome Statute): Unit-
ed Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court,
Volume IIl: Summary records of the plenary and meetings of the Committee of the Whole, A/CONF.183/13 (volume.11). See
also Roger C. S. Commentary to Art. 127 in Triffterer O., Ambos C. Rome Statute of the International Criminal Court. A Com-
mentary. Third Edition. Munich, 2016. P. 2322-2324.
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State prior to its withdrawal from the Statute. After
the withdrawal, no new duty of a State towards the
Court can arise. A different interpretation would
mean permanently subjecting a withdrawing State
to all obligations under the Statute, that is to say, ef-
fectively invalidating the very idea of a withdrawal
from a treaty.

Thus, one should agree with the judges of the
Appeals Chamber who voted against upholding the
decision to open an investigation. In their view, the
conditions for the Court to exercise its jurisdiction
as specified in Article 12 of the Rome Statute should
exist at the time of its invocation in accordance with
Article 13 of the Statute, i. e. at the time when the
Pre-Trial Chamber of the ICC authorises an inves-
tigation into the situation’. As rightly pointed out
in the Dissenting opinion, it is crucial in this case
that the Philippines had withdrawn from the Statute
prior to the Prosecutor’s request to initiate an inves-
tigation'. It is noteworthy that the judges voting in
favour of the decision did not argue with this the-
sis but preferred not to address the issue at all, citing
procedural obstacles.

Violation of jurisdiction ratione loci

The “situation in Bangladesh” under investigation
of the ICC Prosecutor concerns the alleged “forcible
deportation” of Rohingyas from Myanmar to Bang-
ladesh as a crime against humanity under Article 7,
paragraph 1 (d) of the Rome Statute. In 2018, the
Office of the Prosecutor of the ICC* and later its
Pre-Trial Chamber* concluded that the conditions
for the exercise of jurisdiction by the Court under
Article 12, paragraph 2 (a) of the Rome Statute were
in place. According to the paragraph cited, the Court
has jurisdiction if the “State on whose territory the
act occurred” is a party to the Statute. Meanwhile,
Myanmar is not a party to the treaty and has not even
signed it.

As follows from the ICC’s reasoning, deporta-
tion is an “inherently transboundary crime”* and,
therefore, the transfer of Rohingyas from Myanmar
to Bangladesh is a crime partially committed on the
territory of Bangladesh (which allegedly allows ap-
plying Article 12 para 2 (a) of the Rome Statute). The
Court considered this evidence sufficient to estab-
lish its jurisdiction, despite the fact that Bangladesh
is neither the State on whose territory the acts were
committed nor the State of nationality of the alleged
offenders.

According to the logic of the ICC, a restrictive
interpretation of Article 12, paragraph 2 (a) would
be contrary to the object and purpose of the Rome
Statute”. Thus, rendering their judgement, the Pre-
Trial Chamber judges refused to take into account
the intention of States drafting the Statute to restrict
the interpretation of territorial jurisdiction in such
cases™.

Therefore, as in the case of the Philippines, the
ICC is seeking to exercise jurisdiction over a State
non-party to the Rome Statute. While in the case of
the Philippines it extended the provision of Article
127 on the “residual” obligations of a withdrawing
State, in the case of Myanmar it arbitrarily extended
its jurisdiction to a State that had never been a party
to the Statute, on the ground that the crimes under
investigation were “partially” committed on the ter-
ritory of Bangladesh.

ICC and Immunities of State Officials

According to the Judgment of the International
Court of Justice of February 14, 2002, in the Arrest
Warrant Case (Democratic Republic of the Congo v.
Belgium), “in international law it is firmly established
that, as also diplomatic and consular agents, certain
holders of high-ranking office in a State, such as the
Head of State, Head of Government and Minister for
Foreign Affairs, enjoy immunities from jurisdiction

'8 Dissenting opinion of Judge Perrin de Brichambaut and Judge Lordkipanidze. Para 26. URL: https://www.icc-cpi.int/

sites/default/files/CourtRecords/0902ebd18051fd38.pdf.
' |bid. Para 27.

20 URL: https://www.icc-cpi.int/court-record/icc-roc463-01/18-1
21 Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute’, No. ICC-
RoC46(3)-01/18, September 6, 2018, paras 70-72. URL : https://www.icc-cpi.int/court-record/icc-roc463-01/18-37

2 |bid. Para 71.
2 |bid. Para 69-70.

2 Guilfoyle D. The ICC pre-trial chamber decision on jurisdiction over the situation in Myanmar // Australian Journal of

International Affairs. 2019.Vol. 73.No. 1. P. 5.
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in other States, both civil and criminal”>. That posi-
tion is widely supported by publicists® and members
of the UN International Law Commission”.

As regards State Parties to the Rome Statute, the
provisions of Article 27, paragraph 2, apply accord-
ing to which “immunities or special procedural rules
which may attach to the official capacity of a person,
whether under national or international law, shall not
bar the Court from exercising its jurisdiction over
such a person”. Therefore, State Parties to the Statute
came to agreement that for the purposes of exercis-
ing the criminal jurisdiction of the ICC immunities
do not apply as between them. In other words, some
kind of collective waiver of the immunity of State
Parties” officials in favour of the ICC jurisdiction ex-
ists by virtue of the treaty.

Meanwhile, according to Article 98, paragraph
1, of the Rome Statute “The Court may not proceed
with a request for surrender or assistance which
would require the requested State to act inconsist-
ently with its obligations under international law
with respect to the State or diplomatic immunity of a
person or property of a third State, unless the Court
can first obtain the cooperation of that third State for
the waiver of the immunity”. These provisions apply,
in particular, to requests for assistance concering
surrender of an official of a State non-party to the
Statute.

In 2019, the Appeals Division of the ICC ground-
lessly asserted in its Judgment in the case of Suda-
nese President Al-Bashir (appeal filed by Jordan)®
the absence of a rule of customary international law
prescribing that the Heads of State enjoy immunity
from jurisdiction of international courts. According

to the Judgment, such courts “when adjudicating in-
ternational crimes, do not act on behalf of a particu-
lar State or States. Rather, international courts act on
behalf of the international community as a whole™.

In the meantime, only ICC Member States could
waive their officials’ immunities in relations among
themselves and with the Court by becoming a party
to a treaty (namely, Rome Statute). As concerns States
that are not parties to the Statute, the general inter-
national law norms on immunities of State officials
apply in whole to relations among them as well as to
relations between them and ICC Member States.

It is sometimes asserted that immunity from in-
ternational criminal jurisdiction is not an interna-
tional custom™®. They argue that as no permanent
international criminal institutions existed before
1990s, neither general practice nor opinio juris could
be established which would form such a custom. That
argument should be rejected. The fact that each State
Party to the Rome Statute is bound by the interna-
tional law norms governing immunities of State of-
ficials is indisputable. These norms define the limits
of exercise of criminal jurisdiction by any such State.
They correspond to the rights of other States to have
their State officials’ immunity from foreign crimi-
nal jurisdiction respected. Therefore, several States,
and even a considerable number of States, may not
conclude a treaty circumventing these norms and
infringing upon the rights of third States mentioned
above.

Another argument commonly referred to is the
practice of the Nuremberg and Tokyo Military Tri-
bunals established at the end of the Second World
War as well as the International Criminal Tribunals

% Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J. Reports 2002. P. 3, Para
51. URL: https://www.icj-cij.org/sites/default/files/case-related/121/121-20020214-JUD-01-00-EN.pdf.

% Van Alebeek R. The immunity of states and their officials in international criminal law and international human rights law.
Oxford, 2008. P.169.

% The topic “Immunity of State officials from foreign criminal jurisdiction” was included in the ILC programme of work in
2007. Special rapporteurs R. A. Kolodkin and C. Escobar Hernandez produced eight reports on the issue. The Commission
adopted draft articles concerning the topic on first reading.

% Situation in Darfur, Sudan. Judgment in the Jordan Referral re Al-Bashir Appeal, No. ICC-02/05-01/09 OA2, May 6, 2019.
URL https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_02593.PDF.

% |bid. Para 115.

30 Some experts adhere with confidence to the opinion described. See Sadat L. N. Heads of State and other government
officials before the International Criminal Court: The Uneasy Revolution Continues in The Elgar Companion to the Inter-
national Criminal Court / ed. M. Deguzman and V. Oosterveld. Cheltenham, 2020. P. 96-127; some others agree with it in
general while expressing their uncertainty. See De Wet E. Referrals to the International Criminal Court Under Chapter VIl of
the United Nations Charter and the Immunity of Foreign State Officials // American Journal of International Law. 2018. Vol.
112.P. 33-37.The position mentioned was enshrined in amici curiae conclusions expressed in the Decision of May 31, 2004,
of the Appeals Chamber of the Residual Special Court for Sierra Leone in case Prosecutor against C. G. Taylor. See Decision
on Immunity from Jurisdiction, Section I. Submissions of Amici Curiae. URL: https://www.rscsl.org/Documents/Decisions/
Taylor/Appeal/059/SCSL-03-01-1-059.pdf.
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for the former Yugoslavia and Rwanda which did not
apply immunities of State officials®’. This evidence
should be considered inconclusive as well. Neither
Germany nor Japan advanced the issue of immuni-
ty of their State officials, which they could not even
have done, their sovereign rights being exercised
by the victorious powers™. As for the International
Criminal Tribunals for the former Yugoslavia and
Rwanda, those were created by virtue of the UN Se-
curity Council resolutions, respect of the obligatory
provisions of which prevails upon other internation-
al law obligations of States according to Article 103
of the UN Charter.

To conclude, ICC arguments in the Al-Bashir case
are nothing but an attempt of the Court to arbitrarily
and unilaterally extend the scope of its competence
while limiting the sovereign rights of States non-par-
ties to the Rome Statute. Such an approach contra-
dicts the principle pacta tertiis nec nocent nec prosunt
enshrined in Article 34 of the 1969 Vienna Conven-
tion on the Law of the Treaties, according to which a
treaty may not create either obligations or rights for a
third State without its consent. In this case, principles
of the law of international organisations are infringed
as well, in particular the principles of speciality and
unacceptability of ultra vires acts by international
organisations”. The Appeals Chamber’s assertion
about the absence of international customary norm
vesting State officials with immunity from criminal
prosecution by international jurisdictions cannot be
supported by either State practice or opinio juris. It is
not surprising that it sparked vivid objections within
the expert community*.

On March 17, 2023, the ICC announced the is-
suance by the Pre-Trial Chamber of arrest warrants
against the President of the Russian Federation and
the Presidential Commissioner for Children’s Rights.
The text of the warrants has been undisclosed “in or-
der to protect victims and witnesses and also to safe-
guard the investigation™. Official representatives of
the Russian Federation have qualified the warrants
as legally void*. On the contrary, some States’ and
international organisations’ officials “commended”
issuance thereof*”. Moreover, some of them declared
willingness to enforce the warrants®.

Adding to the absurdity of the accusations giving
rise to the warrants issued (the evacuation of chil-
dren from the frontline being unfoundedly alleged
to constitute “unlawful deportation”), the decision
was issued in violation of the generally recognised
principles and norms of international law governing
immunities of State officials including the absolute
immunity of the current Head of State from foreign
criminal jurisdiction.

The legal consequence of issuance of the ICC
warrant consists in obliging State Parties to the
Rome Statute to arrest the individual in respect of
whom the warrant was issued. However, in case of
individuals enjoying immunity as officials of a State
non-party to the Rome Statute which does not co-
operate with the ICC, the issuance of warrant results
in violation of Article 98 of the Rome Statute and is,
therefore, unlawful.

The attempts to enforce the warrants thus issued
shall be unlawful as well. It is important to emphasize
that the ICC does not possess a coercive apparatus
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31 See, e. g, Mettraux G., Dugard J. du Plessis M. Heads of State Immunities, International Crimes and President Bashir's Visit
to South Africa // International Criminal Law Review. 2018.Vol. 18. No. 4. P. 587-588.

32 As regards Germany, the Definitive German Instrument of Surrender of May 8, 1945, and Declaration regarding the
defeat of Germany and the assumption of supreme authority with respect to Germany by the Governments of the United
States of America, the Union of Soviet Socialist Republics, the United Kingdom and the Provisional Government of the
French Republic of June 5, 1945 which develops the provisions of the former, serve as legal ground for such exercise of
these rights.

33 Advisory Opinion of the International Court on the Legality of the Use by a State of Nuclear Weapons in Armed Conflict
brought by the World Health Organization, I. C. J. Reports, 1996. Para 24-27; Tunkin G. |. Op. cit. P. 367-372.

3 Akande D. ICC Appeals Chamber Holds that Heads of State Have No Immunity Under Customary International Law Be-
fore International Tribunals // EJIL - Talk! Blog of the European Society of International Law. May 6, 2019; Jacobs D. You have
just entered Narnia: ICC Appeals Chamber adopts the worst possible solution on immunities in the Bashir case, May 6, 2019.
URL: https://dovjacobs.com/2019/05/06/you-have-just-entered-narnia-icc-appeals-chamber-adopts-the-worst-possible-
solution-on-immunities-in-the-bashir-case/.

% URL: https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-
putin-and.

3% URL: https://tass.ru/politika/17301121, https://www.mid.ru/ru/foreign_policy/news/1859387/#9.

%7 See Russia/Ukraine: Statement by the [EU] High Representative following the ICC decision concerning the arrest war-
rant against President Putin as of 19 March 2023. URL: https://www.eeas.europa.eu/eeas/russiaukraine-statement-high-
representative-following-icc-decision-concerning-arrest-warrant-against_en.

3 URL: https://www.zeit.de/news/2023-03/19/buschmann-sind-zur-verhaftung-putins-verpflichtet, https://www.dublin-
news.com/news/273658937/if-putin-comes-to-ireland-he-would-be-arrested-says-dept-of-justice.
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of its own. Hence, the arrest warrants can only be
enforced through measures taken by law enforce-
ment authorities of States. These measures constitute
a form of exercise by the executing State of its own
jurisdiction. As demonstrated above, the fact that the
warrants were issued by the ICC, not by national law
enforcement authorities, does not exempt the State
from obligation to respect immunities of foreign
State officials.

Given the above analysis, an attempt of any State
to enforce the “warrant for arrest” of March 17, 2023,
would constitute an internationally wrongful act giv-
ing rise to international responsibility.

ICC role in conflict settlement

The States creating the ICC were guided by the
idea that prosecution of individuals responsible for
the most serious international crimes by an inter-
national jurisdiction would facilitate conflict set-
tlement and post-conflict reconciliation. Thus, the
Rome Statute enshrines a procedure of cooperation
between the Court and the UN Security Council
as the main international body responsible for the
maintenance of international peace and security. UN
SC may refer to the Court any situation for investi-
gation as well as suspend an investigation initiated.
Therefore, the ICC was designed as an element of
conflict settlement system under the auspices of the
United Nations. In practice, the results of ICC activi-
ties as a peace maintaining body are, to say the least,
controversial®.

For instance, not only was the prosecution of the
then-President of Sudan Omar Al-Bashir (the “Situ-
ation in Darfur” was referred to the Court by the UN
SC in 2005) conducted in violation of international
law norms governing the immunity of State offi-
cials, but it also compromised the efforts of media-
tors aimed at conflict resolution within the region.
In particular, Arab League officials asserted that
the decision of the ICC creates “a dangerous prec-
edent” in the system of international relations and
may negatively impact the situation in Sudan as well
as in the region in general®. When Jordan appealed
one of ICC decisions regarding Mr Al-Bashir, Arab

League submitted to the Court detailed arguments
supporting Jordan’s application and declared that the
goals of international justice “cannot be achieved at
any cost. The fight against impunity must take place
within the framework of international law, including
the rules that aim to guarantee orderly relations be-
tween States™!.

It is significant that no single State enforced the
arrest warrant againt Mr Al-Bashir. One cannot help
suggesting that African States were guided by the un-
derstanding that, on the one hand, Al-Bashir enjoyed
immunity and, on the other hand, thatthe ICC pros-
ecution was counter-productive.

To conclude, the role of the Court in the “Dar-
fur case” cannot be called a success either from the
standpoint of administration of justice or from that
of national reconciliation. On the contrary, the meas-
ures taken by the ICC de facto escalated the tensions
in East Africa* and led to a long-term discord be-
tween the Court and the African Union.

Another example of the Court's acting without
taking into account the actual context of political
settlement was the investigation into the situation
in Kenya. In 2013, Uhuru Kenyatta, who was under
charges of the Court (connected with the internal
political crisis of 2007-2008), was elected President
of the country. As a result, the ICC found itself in
the position of a body trying, by prosecuting an indi-
vidual, to promote a resolution of a situation that in
fact had already been resolved through compromises
between political forces and votes of the citizens. The
investigation was closed in 2015 because of insuffi-
cient evidence. As a result, the long-term work of the
ICC in Kenya did not lead to results either in terms
of directly implementing criminal justice (in the case
involving a total of 8 people not a single sentence was
passed), or in terms of facilitating the resolution of
the internal political conflict.

The abovementioned examples (the list could be
continued) indicate that the ICC, instead of serving
as a means of peaceful settlement of disputes, often
becomes a source of new conflicts or problems.

In general, the fact that for a long time after the
commencement of its work in 2002 the Court han-
dled exclusively African cases (situations in the

3 See, e. g., Benyera E. The Failure of the International Criminal Court in Africa. Abingdon, 2022. 202 p.

40 URL: https://www.aljazeera.com/news/2008/7/19/sudan-genocide-charges-dangerous.

4 The League of Arab States' Observations on the Hashemite Kingdom of Jordan’s appeal against the “Decision under
Article 87(7) of the Rome Statute on the noncompliance by Jordan with the request by the Court for the arrest and sur-
render [of] Omar Al-Bashir’, ICC-02/05-01109, July 16, 2018. URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/

CR2018_03714.PDF.

42 Nouwen S, Werner W. Doing Justice to the Political: The International Criminal Court in Uganda and Sudan. // The Euro-

pean Journal of International Law. Vol. 21. No. 4. P. 941-965.
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Democratic Republic of the Congo, Central Afri-
can Republic, Uganda, Sudan, Kenya, Libya, Cote
d'Ivoire, Mali) triggered the development by the
African Union of an advisory “Withdrawal Strategy
from the ICC”, which was approved by its highest au-
thority, the Assembly of the Union®.

Unfounded criminal prosecution of persons

The ICC also faces challenges in respecting fun-
damental human rights, including protection from
unlawful and unfounded prosecution. The most
striking example in this regard is the case of the for-
mer Vice-President of the Democratic Republic of
the Congo, Jean-Pierre Bemba, who was sentenced
by the ICC to 18 years in prison. In June 2018 (after
10 years in custody at the ICC detention centre in
the Hague), the ICC Appeals Chamber reversed his
2016 first instance conviction* and acquitted him of
all charges of war crimes and crimes against human-
ity in the Central African Republic committed in the
period from 2002 to 2003*.

Mr Bemba went on to request that the ICC pay
him compensation in the amount of 68 million euros
for ten years of unjustified detention and for dam-
age to his property seized in Belgium, Portugal and
the DRC in accordance with an ICC order. This re-
quest was based on Article 85, paragraph 3, of the
Rome Statute, which provides for the possibility of
compensation in exceptional circumstances when a
“gross and obvious miscarriage of justice” is discov-
ered.

It is noteworthy that this was already the third
claim for compensation addressed to the Court by
persons acquitted following a trial (although the
previous two involved significantly different sums
of compensation: 906.3 thousand euros in the case
of Mathieu Ngudjolo and 27 thousand euros in the
case of Jean -Jacques Mangenda-Kabongo). Never-

theless, as in the two previous cases, the ICC rejected
Mr Bemba's claim without any convincing grounds*.
Thus, it avoided clarifying important issues regard-
ing proper compensation to persons subjected to un-
justified criminal prosecution by the Court, as well
as the liability of the ICC and its Member States en-
forcing its orders for failure to ensure the safety of
the seized property of the defendants. This situation
demonstrates structural problems in the activities of
the ICC, resulting in its violation of fundamental
human rights guaranteed by universal and regional
treaties®.

A politicized approach to the administration of
justice

The administration of international justice inevi-
tably implies a strong political component. It is natu-
ral for an international judicial body to take political
considerations into account (as evidenced above, in
the case of Kenya, it was the Court’s failure to take
into account objective political developments which
led to the stalemate in the investigation). Neverthe-
less, decisions of international courts must be based
on law; political factors must be considered to the
extent they support legal conclusions. In this regard,
the following instances demonstrate the Court's ex-
cessive reliance on political considerations.

This reliance, along with the desire of certain
States to exert undue political pressure on the ICC,
has become particularly pronounced since the Court
began examining the alleged crimes committed by
U.S. military personnel in Afghanistan. An unprec-
edented development in the history of international
judicial bodies was the decision by the President of
the United States, Donald Trump, to impose indi-
vidual restrictive measures against the ICC Prosecu-
tor, Fatou Bensouda, several high-ranking officials
from her office and even their family members®.

4 Decision on the International Criminal Court, Assembly/Al/Dec.622(XXVIIl), 28th Ordinary Session of the Assembly of
the Union, January 30-31, 2017. para 8. URL: https://au.int/sites/default/files/decisions/32520-sc19553_e_original_-_as-
sembly_decisions_621-641_-_xxviii.pdf. See also the commentary to the “Exit Strategy from the ICC": Allan Ngari, The AU’s
(Other) ICC Strategy, February 14, 2017. URL: https://issafrica.org/iss-today/the-aus-other-icc-strategy.

4 Situation in the Central African Republic in the Case of the Prosecutor v. Jean-Pierre Bemba Gombo, Judgment of Cham-
ber Ill, March 21, 2016. URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF.

4 Situation in the Central African Republic in the Case of the Prosecutor v. Jean-Pierre Bemba Gombo, Judgment of the
Appeals Chamber, June 8, 2018. URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2018_02984.PDF.

4 URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2020_01979.PDF.

47 Birkett D. J. Managing Frozen Assets at the International Criminal Court: The Fallout of the Bemba Acquittal // Journal of
International Criminal Justice. Vol. 18. No. 3. P. 765-790.

“ Article 9 Para 1 of the International Covenant on Civil and Political Rights adopted in 1966 et al.

4 Blocking Property of Certain Persons Associated With the International Criminal Court. Executive Order 13928 of June 11,
2020. URL: https://www.federalregister.gov/documents/2020/06/15/2020-12953/blocking-property-of-certain-persons-
associated-with-the-international-criminal-court.
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Moreover, the United States threatened to imple-
ment restrictive measures against any legal entities
or individuals who would assist the ICC in conduct-
ing activities that contradict the interests of the US.

As one of the early steps at his new post, Karim
Khan, who succeeded Ms Bensouda in February
2021, submitted a request to the Pre-Trial Chamber
to reopen the Afghanistan case. However, the request
focused on re-investigating crimes committed by the
Taliban and ISIL and downplaying other aspects of
the case. The Prosecutor justified this decision,
first, by a lack of resources and, second, by what he
considered to be the more serious nature of the of-
fences committed by terrorist organisations. In prac-
tice, however, this meant terminating the investiga-
tion into U.S. crimes in the Afghanistan case. Even
if we assume that Mr Khan acted in good faith based
solely on legal considerations, his decision to “dep-
rioritize” the investigation of NATO soldiers’ crimes
cannot be assessed outside the context of the US re-
strictive measures against the former ICC Prosecu-
tor. One cannot help suggesting that these measures
were a significant force driving the Office of the ICC
Prosecutor to change its approach to the Afghanistan
investigation. It is noteworthy that the United States’
restrictive measures against the ICC former Pros-
ecutor were lifted on April 1, 2021°, less than two
months after Mr Khan assumed office.

The politicized approach is also evident in ICC in-
vestigation into the “situation in Georgia’, referring to
events in South Ossetia from July to September 2008.
In this instance, the Office of the ICC Prosecutor:

- consistently ignored information it received
confirming that crimes under the Rome Statute were
committed by Georgian military personnel;

- was inactive in its investigation for several
years, apparently realising that prosecuting repre-
sentatives of only one party to the conflict may be
perceived as bias;

- on March 10, 2022, requested issuance of ar-
rest warrants for three South Ossetian nationals, two
weeks after the launch by the Russian Federation of
the special military operation in Ukraine;

- following the issuance of the warrants, an-
nounced the termination of the investigation.

It is difficult to consider this sequence of events
as anything but evidence to the fact that the inves-
tigation into the “situation in Georgia” had been de-
signed as a political undertaking from its inception.

The political bias of the ICC is also illustrated by
its approach to investigating the “situation in Pales-
tine”. Despite the abundance of documented crimes
under the Rome Statute, as well as repeated referrals
to the Court by various States (the situation was first
“referred” to the ICC by Palestine back in 2009%,
then formally again in 2018, after that by Palestine,
South Africa, Bolivia, Bangladesh, Comoros and Dji-
bouti in November, 2023, and finally by Chile and
Mexico in January 2024), the official investigation,
which began in March 2021, de facto stands still.

Among other things, the contrast between the ap-
proach of the current ICC Prosecutor (and his prede-
cessors) to the situations in Ukraine and Palestine is
noteworthy. In the first case®, on February 28, 2022,
Mr. Khan directly called on the States concerned to
“refer” the situation to the ICC (in order to avoid
applying to the Pre-Trial Chamber for permission
to initiate an investigation, which is required when
a case is initiated by the Prosecutor himself). On
March 1-2, the situation was “referred” to the Court
by 39 States, and as soon as March 2 the Prosecutor
announced the initiation of the investigation.

In the case of Palestine, however, 15 years have
passed since the first “reference’, but the investiga-
tion has hardly progressed®. Moreover, in 2023, Mr
Khan allocated the least funding (944.1 thousand eu-
ros) to the Palestinian situation out of all open inves-
tigations. Although the sum mentioned is five times

0 Statement of the Prosecutor of the ICC, Karim A. Khan QC, following the application for an expedited order under Ar-
ticle 18 (2) seeking authorization to resume investigations in the Situation in Afghanistan. URL: https://www.icc-cpi.int/
news/statement-prosecutor-international-criminal-court-karim-khan-qc-following-application.

51 Termination of Emergency With Respect to the International Criminal Court, Executive Order 14022 of April 1,2021. URL:
https://www.federalregister.gov/documents/2021/04/07/2021-07239/termination-of-emergency-with-respect-to-the-
international-criminal-court.

2 The ICC Prosecutor at the time, L. Moreno-Ocampo, initiated a preliminary examination but terminated it in 2012
due to impossibility to determine whether Palestine was a “State” within the meaning of the Rome Statute. URL: https://
www.icc-cpi.int/sites/default/files/NR/rdonlyres/C6162BBF-FEB9-4FAF-AFA9-836106D2694A/284387/SituationinPalesti-
ne030412ENG.pdf.

3 See the statement of procedural timeline on the official ICC website. URL: https://www.icc-cpi.int/situations/ukraine.

** Mariniello T. The ICC Prosecutor’s Double Standards in the Time of an Unfolding Genocide. URL: https://opiniojuris.
org/2024/01/03/the-icc-prosecutors-double-standards-in-the-time-of-an-unfolding-genocide/.
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less than the budget for the Ukrainian” case (4499.8
thousand euros), it was for the investigation on
Ukraine that the ICC Prosecutor requested addition-
al voluntary donations from State Parties to the Rome
Statute. These as well as other facts gave grounds for
more than 250 lawyers, human rights activists and
politicians to send an open letter to the Assembly of
the ICC Member States in December 2023 with a call
to review Mr Khan's activities’ compatibility with the
current Standards of Conduct of the ICC Prosecutor,
in particular as regards the principles of impartiality
and the prohibition of discrimination®.

Finally, the measures taken by the ICC in the con-
text of the Ukrainian crisis were accompanied by evi-
dent political manipulation. The issuance of the ar-
rest warrants on March 17, 2023, was accompanied,
inter alia, by the following events:

- replacement of one of the three judges of the
Pre-Trial Chamber one day before the Prosecutor's
request to authorise the issuance of the arrest war-
rants was received;

- release on parole of the Prosecutor's brother
from detention in the United Kingdom on the same
day;

- issuance of the warrants three days before
the donor conference aimed to raise funds for the
ICC investigation.

These circumstances, cited in the briefing by
the Russian Foreign Ministry Spokesperson dated
March 30, 2023, gave her grounds for asserting that
“the Prosecutor and the judges are obediently follow-
ing the course set by Western sponsors™.

Problems in the organisation of the ICC activities

There are a number of organizational particulari-
ties of the ICC that call into question its independ-
ence, impartiality and integrity as a judicial body.
The most notable of these are the following:

- The unique role of the Prosecutor, who has
virtually become the central figure of the ICC. It is
the Prosecutor who makes a decision on whether to
initiate an investigation, controls its pace (including
by allocating resources to different investigations),
determines the list of persons to be prosecuted,
and decides whether to terminate an investigation.
In fact, ICC Judges can hear cases exclusively upon
the Prosecutor's submission. At the same time, the
mechanism of judicial control”” over the measures
taken by the Prosecutor enshrined in the Statute has
proven to be ineffective in practice, and a vertical
control by a superior prosecutor, traditional in na-
tional legal systems, is understandably absent in the
ICC. As a result, as one researcher put it, “the world
acquired an independent prosecutor vested with the
power, at least in terms of practical consequences of
his actions, to change governments™®. The fact that
a body claiming a special role in the administration
of international criminal justice is entirely depend-
ent on a single individual falling outside of anybody’s
control cannot be recognized as a situation consistent
with the criteria of a proper organization of a judicial
body. Moreover, according to the same researcher,
“it is becoming increasingly clear that achieving the
lofty goal of removing policy from the field of inter-
national prosecutorial activity is not only unrealistic,
but simply impossible™’;

- The possibility to “receive and utilize, as ad-
ditional funds, voluntary contributions from Gov-
ernments, international organizations, individuals,
corporations and other entities” provided for in the
Rome Statute (Article 116). The most important re-
quirement for a judicial body is its independence,
which should be not only formal, but also effective
and, moreover, visible. Meanwhile, the ICC has a
wide practice of accepting voluntary contributions,
including from States that publicly call on the Court
to investigate certain crimes of particular States and

3> URL: https://twailr.com/open-letter-to-the-assembly-of-state-parties-regarding-the-otps-engagement-with-situation-
in-palestine/; See also Egian H., Rabbani M. Is the ICC Prosecutor Karim Khan fit tor Purpose? URL: https://www.passblue.
com/2023/11/28/is-the-icc-prosecutor-karim-khan-fit-for-purpose/#:~:text=Karim%20Khan%27s%20unprecedented %20
politicization%200f,to%20address%20its%20declining%20legitimacy.

6 URL: https://www.mid.ru/tv/?id=1860654&lang=ru#5.

7 See Turner J. 1. (2015) Accountability of International Prosecutors The Law and Practice of the International Criminal Court

/ ed. C. Stahn. Oxford,. P. 383-407.

%8 Schabas W. A. (2008) “O Brave New World”: the Role of the Prosecutor of the International Criminal Court Die Friedens-

Warte. Vol. 83.No. 4. P. 13.
% lbid. P. 30.
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individuals®. While contributions are formally cred-
ited to the ICC budget without being tied to a spe-
cific investigation, it is clear that at least the sponsor-
ing State assumes their “intended” use and decides
on providing further contributions depending on
whether the previous ones have been spent on pur-
poses of interest to that State. In fact, this leads to a
desire to provide an unfair advantage to an interested
party in the course of judicial consideration of a case,
which as amounts to inadmissible interference or
even bribery of the Court under international legal
acts on combating corruption.

- Rendering contradictory decisions. Of
course, errors may occur in practice of any court,
and they can be rectified either by a higher court or
by the same court hearing a new similar case. How-
ever, Member States have the right to expect the ICC
to minimize errors and other situations requiring
deviations from earlier decisions, especially given
the high level of financial demands of the Court.
Practice, however, illustrates the opposite. The most
striking example of the ICC's inconsistency are the
decisions rendered in respect of States that refused
to arrest the President of the Sudan, Omar Al-Bashir,
despite the existence of an arrest warrant issued by
the ICC. Thus, in a relevant decision adopted in re-
sponse to such a refusal by Malawi, the Pre-Trial
Chamber, while recognizing the existence of the
customary international legal norm on the immu-
nity of State officials from prosecution, paradoxically
concluded afterwards that there was an exception to
it, by virtue of which the immunity of the Head of
State did not extend to charges of the most serious
international crimes brought by international judi-
cial institutions®. In a decision on the Democratic
Republic of the Congo's non-cooperation with the

ICC®%, the Chamber argued that by referring the situ-
ation in the Sudan to the Court and ordering that the
Government of that State “cooperate fully with and
render any necessary assistance to the Court and the
Prosecutor”, the UN Security Council allegedly im-
plicitly abrogated the immunity of any Sudanese of-
ficial®®. Considering Jordan's appeal, the ICC Appeals
Chamber, as stated earlier, advanced a new rationale:
that there is no customary rule of international law
providing for immunity from international (as op-
posed to national) criminal jurisdiction at all, and
that the ICC is supposedly acting on behalf of the en-
tire international community. Thus, at least three dif-
ferent justifications for the same legal position have
been formulated by the ICC. Needless to say that, as
aresult, each of these justifications has remained un-
convincing, and most importantly, there is no legal
certainty as to what position the ICC will take the
next time the issue comes before it;

- The inability of judges to reach agreed posi-
tions, which manifests itself in the overreaching prac-
tice of dissenting judicial opinions. The institution of
a dissenting opinion of a judge is not in itself ques-
tionable. However, in the ICC, the practice has taken
an exaggerated form. For instance, one judgment of
the ICC Appeals Chamber, rendered by three votes
to two and consisting of 80 pages, is accompanied by
a joint dissenting opinion of the two minority judges
on 269 pages, a joint opinion of two majority judges
on 34 pages, and a dissentingopinion of the third
majority judge on 117 pages®. Another four-to-one
90-page judgment is accompanied by a 190-page
joint dissenting opinion of all four majority judges,
while the judgment itself is replete with references to
the dissenting opinion®. The length of the dissent-
ing opinions calls into question the reasoning and

€ Statement of the UK Minister of Justice dated March 24, 2022. URL: https://www.gov.uk/government/international-
coalition-to-support-icc-russia-war-crimes-investigation; Official communication from the Dutch Ministry of Justice and
Security dated March, 20, 2023. URL: https://www.government.nl/latest/news/2023/03/20/extra-dutch-support-for-the-
international-criminal-court; Official communication from the Irish Department of Foreign Affairs dated April 14,2022. URL:
https://www.dfa.ie/news-and-media/press-releases/press-release-archive/2022/april-minister-for-foreign-affairs-simon-
coveney-announces-3-million-for-the-icc.php.

€1 Situation in Darfur, Sudan. Decision Pursuant to Article 87 (7) of the Rome Statute on the Failure by the Republic of
Malawi to Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of Omar
Hassan Ahmad Al Bashir, No. ICC-02/05-01/09, December 12, 2011, para 43. URL: https://www.icc-cpi.int/sites/default/files/
CourtRecords/CR2011_21722.PDF. The argument on inapplicability of immunities of State officials to international crimes
was repealed by the UN International Court of Justice in its decision in the Arrest Warrant of April 11, 2000, case, see para
58.

62 URL: https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2014_03452.PDF (See para 29).

6 UN SC Resolution No. S/RES/1593 (2005) adopted on May 21, 2005, para 2. If we agreed with the Court’s argument, there
would be no need to discuss the customary nature of the norms governing immunities of State officials — otherwise there
would be nothing for the UN SC to “abrogate”

¢ Appeals Chamber Decision ICC-01/05-01/08A of June 8, 2018.

¢ Appeals Chamber Decision ICC-02/05-01/09 OA2 of May 6, 2019.
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persuasiveness of the decisions rendered. Moreover,
in the second case, it appears as if the main purpose
of the dissenting opinion is to allow references to it
to be incorporated into the judgment in order to in-
crease the “authority” of its content.

The ICC's “legitimacy” problem

As demonstrated above, cases of violation of
norms of customary and conventional international
law are far from being isolated in ICC practice . In
particular, it concerns the personal and functional
immunities of State officials, the principle that inter-
national treaties are not binding on third parties, and
the principle of voluntary submission of a State to the
jurisdiction of international courts. These norms are
of particular importance for the international system,
as they derive directly from the fundamental princi-
ple of the sovereign equality of States. Moreover, the
Court interprets the provisions of the Rome Statute
itself (in particular, those concerning the Court's ju-
risdiction ratione temporis and ratione loci, as well
as the principle of complementarity) too broadly,
clearly acting beyond the competence granted to it
by the State Parties. This has been coupled with selec-
tive law enforcement, the ICC's counterproductive
role in conflict resolution, its susceptibility to undue
political pressure, the use of the Court by States to
settle scores with opponents, contradictory rulings,
and problems with collegiality.

The combination of these violations and short-
comings, their consistent and deliberate nature, and
the Court's demonstrated inability and unwillingness
to address them suggests a gradual loss of legitimacy
of the ICC*.

Put together, these factors have already led some
State Parties to the Rome Statute to withdraw from
it (Burundi and the Philippines). Other State Parties
announced plans to do so at various times, but have
not yet been able to implement them (See the Afri-
can Union's “Withdrawal Strategy”; the notifications
of withdrawal from the Rome Statute made and sub-
sequently withdrawn by the Gambia and South Af-
rica). Meanwhile, in a number of cases, State Parties
to the Rome Statute have refused to cooperate with
the Office of the Prosecutor (the situation in Kenya)
and to execute “arrest warrants” issued by the Court
(the Al-Bashir Case).

Since 2015, only four new States have become
parties to the Rome Statute. Over the same period,
the Statute saw two completed withdrawals, two in-
complete withdrawals and one “signature withdraw-
al” (declaration of intention not to become a party to
the Rome Statute). In fact, the process of increasing
participation in the ICC has come to a halt. It would
not be surprising for a treaty opened for signature
more than a quarter of a century ago, if it were not
for the fact that the largest and most influential States
of the world, including three of the five permanent
members of the UN Security Council, do not par-
ticipate in the Rome Statute. Meanwhile, even States-
Parties have refused to cooperate with it in a number
of proceedings, with one regional organisation, the
African Union, raising doubts about the prospects
of cooperation with the ICC and another one, the
League of Arab States, persuasively criticising its le-
gal positions.

Those as well as other circumstances give reason
to believe that even the most persistent supporters
of the ICC are justified in recognizing that “today
the Court remains a fragile institution the future of
which is uncertain””. As shown, responsibility for
the unmet expectations, and indeed the erosion of
the ICC's legitimacy, lies with the organization itself,
its specific officials, as well as with States and other
actors seeking to abuse the judicial process for both
short-term and far-reaching political purposes.

Conclusions

1. When establishing an international organi-
zation, including in the form of a judicial body, States
do not have the right to vest it with powers they do
not possess themselves. In particular, the criminal
jurisdiction of States, by virtue of generally recog-
nized norms of international law, is limited by the
immunity of foreign State officials. In these circum-
stances, the jurisdiction of an international criminal
judicial body established by States is also limited by
such immunities. The ICC's claim that by virtue of its
“international” nature it is not bound by this limita-
tion in relation to officials of States non-parties to the
Rome Statute has no basis in international law.

2. In its practice, the ICC has repeatedly vio-
lated both the provisions of its own Statute and gen-
erally recognized norms of international law. Among

% Ispolinov A. S.(2024) Anatomy of a Crisis: Problems of Normative Legitimacy of the ICC Law. 2024. No. 2. P. 126;
Ispolinov A. S. (2024) Anatomy of the crisis - 2: Problems of Subjective legitimacy of the ICC Law. 2024. No. 3. P. 68-75.

7 Leila N. S. Justice Without Fear or Favour? The Uncertain Future of the International Criminal Court in The Past, Present
and Future of the International Criminal Court / ed. A. Heinze, V. E. Dittrich. Brussels, 2021. P. 157.

Moscow Journal of International Law - 2 - 2024

103



ANOKYMEHTDbI

the most obvious violations are attempts to exercise
jurisdiction over acts allegedly committed on the
territory and by citizens of a State non-party to the
Rome Statute.

3. The ICC's claim to a unique international
role stems from its founders’ perception of a special
contribution of criminal justice to conflict resolution
and post-conflict reconciliation. In particular, the
forms of interaction between the ICC and the UN
Security Council enshrined in the Rome Statute are
founded on this perception. However, the practice
of the ICC and the reaction of States and their as-
sociations to numerous decisions of the Court and
its Prosecutor illustrate that this institution has failed
to fit into the international system of maintaining in-
ternational peace and security. On the contrary, the
ICC has repeatedly become a factor complicating the
settlement of inter-State and intra-State disputes.

4. The Court's activity raises significant ques-
tions from a purely professional point of view. Con-
tradictory decisions have repeatedly occurred in its
practice. An abuse of separate opinions of judges,
sometimes replacing the official motivation of de-
cisions, is noted. The interaction between the Trial
Chambers and the Prosecutor, whose exclusive pow-
ers, in fact, make judges dependent on him, is ar-
ranged ambiguously, which is accompanied by not
unfounded allegations of politicization and bias of
the ICC.

104

5. The so-called arrest warrants issued by the
International Criminal Court against the President
of the Russian Federation and the Presidential Com-
missioner for Children’s Rights are unlawful under
both general international law and the Rome Statute.
By issuing these warrants, the ICC, as an interna-
tional organization, has committed an internation-
ally wrongful act.

6. National enforcement of arrest warrants is-
sued by the ICC is a form of exercise by a State of its
own criminal jurisdiction. Attempts to enforce ar-
rest warrants issued by the ICC against officials of
States that are not parties to the Rome Statute and
in the absence of a relevant UN Security Council de-
cision would be a violation of the norms governing
immunities of State officials and, consequently, an in-
ternationally wrongful act giving rise to international
responsibility of the State enforcing it.

7. In its activities, the ICC has deviated from
both its original objectives enshrined in the Rome
Statute and, in general, from norms and principles of
international law. The totality of violations of inter-
national law committed by the ICC and its Prosecu-
tor, procedural shortcomings, and extraneous politi-
cal factors suggest raising the question of at least a
persistent and probably irreversible loss of legitimacy
and authority by the Court in the eyes of a significant
part of the international community.
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