MOCKOBCKMI KypHAJ Boinyck1-2024
MEKIYHAPOIHOTI0
npasa

LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEQAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acny»KeHHbIN lopucT Poccuiickon OepepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENIN MABHOIo PEAAKTOPA

Omutpuin Bhagunmuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IDPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acny»KeHHbI oprcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALLUASE
3acny»KeHHbIN lopurcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

YHVBEPCUTET APYXObl HAPOAOB MMeHN MaTpurca Jlymym6b!

(Mockea, Poccutickaa ®edepayus)

Yunbam BATJIEP

[IOKTOP NpaBa, 3ac/lyeHHbI npodeccop LLKonbl NpaBa 1 MexayHapoaHbIX
oTHoweHui um. xora dasapaa Ooynepa, YHBepcmTeT WITaTa
MNeHcunbBanua (fOHUsepcumu-fapk, CLLIA)

Cepren Bnagummnposny BAXUH

[OKTOP I0pUANYECKUX HayK, Npodeccop, Npodpeccop Kadenpbl
MeXayHapoaHoro npasa, CaHKT-leTepbyprckuil rocyaapCTBeHHbIN
yHusepcuteT (CaHkm-Tlemep6ype, Pocculickas ®edepayus)

Mon BEPKMAH

[IOKTOP I0PUANYECKNX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
pykoBoauTenb ApKTuyeckoro npoekta Oynbpant, ApKTUUECKUI yHBEPCUTET
Hopseruu (YHusepcutet Tpomcé) (Tpomcé, Hopseaus)

Jlapuca BnapucnasosHa BEPEMHA

KaHAMAAT I0PUANYECKNX HayK, OLIEHT, JOLeHT Kadeapbl MexayHapoaHOro
npasa, MOCKOBCKWI FOCYAAPCTBEHHBIN MHCTUATYT MEXAYHaPOAHDBIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Anekcanpp leppelipo

[IOKTOp NpaBa, acCOLMMPOBaHHbIN UneH VIHCTUTYTa NOAMTKO-NPaBOBbIX HayK
lopuanyeckoro dakynbreTa JIMccaboOHCKOro yHMBEpCUTETa

(JluccaboH, Mopmyaanus)

Aywko AUMUTPUEBUY

[OKTOP I0PUAVNYECKUX HaYK, BN HayUYHbIN COTPYAHWK,

WHCTATYT MeXayHapoLHON MONUTUKY 1 3koHoMmuKw (benepad, Cepbus)
NoTtap AETEPMAH

[IOKTOP MpaBa, leKTop daKynbTeTa npasa

KanugopHuiickoro yHusepcuteta B Bepknu (bepksu, CLUA)
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MPEACEAATEJIb PEAAKUMOHHOIO COBETA

Anatonuii Bacunbesuu TOPKYHOB

AxafeMuk Poccuinckon Akagemun Hayk, uneH lMpesngunyma Poccrninckon
Axkafiemun Hayk, pektop MITUMO MWJ Poccum, BOKTOP NMOAUTUYECKUX HaYK,
npodeccop, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHaPOAHbIX
oTHowweHwuin (YHnsepcuteT) MUL Poccun (Mockea, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxannosny BUPIOKOB

LIOKTOP l0prAnYeCcKrX Hayk, npodeccop, npodeccop kapeapbl
VNHTErpaLMoHHOro Nnpaga 1 NpaB YenoBeka, MOCKOBCKUI roCcyAapCTBEHHbI
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHW (YHuBepcutet) MU Poccnn
(Mocksa, Poccutickas ®edepayus)

Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKMX HayK, 3aBedytowmii kapeppoi KOHECKO,
MOCKOBCKUIA roCyAapCTBEHHbIV MHCTUTYT MeXAYHAPOAHbIX OTHOLIEHWI
(YHusepcuteT) MUL Poccun (Mocksa, Poccutickas ®edepayus)

Butanuin CemeHosny UBAHEHKO

KaHAWAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MexayHapogHOro
npa.a, CaHKT-MNeTepOyprckunii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CBetnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NOAMNONKOBHYIK IOCTULMMN B OTCTaBKe, [0CyAapCTBEHHO-
obulecTBeHHOe 06beanHeHNe «<MOCKOBCKMIA [lom BETEPAHOB BOVH 1
Boopy»keHHbIx cun» (Mockea, Poccutickas ®edepayus)

Anekcangp Uropesny MYPAHOB

KaHAMZAT PUANYECKNX HAYK, [OLeHT, AOLEHT Kadeapbl MexayHapofHOro
YacTHOro v rpaxgaaHckoro npasa um. C.H. Jlebenesa, MOCKOBCKMiA
roCyAapCTBEHHbIN UHCTUTYT MeXyHapOHbIX OTHOLLeHWI (YHnBepcuTeT)
MW Poccumn (Mockea, Poccutickas Gedepayus)

Jiiogmuna BacunbeBHa MABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLIEHT, Npodeccop Kadenpbl
MeXOyHapOoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLLEHUI,
Benopycckuii rocyaapctBeHHbln yHusepcuteT (MuHck, benopyccus)
Mapat AngaHroposuy CAPCEMBAEB

[IOKTOP loprANYEeCcKnX HayK, npodeccop, LieHTpanbHas nsbuparenbHasn Ko-
muccns Pecny6nvku Kasaxcran (Acmana, Kazaxcman)

FenHagun Metposuy TOJICTOMATEHKO

3acny>keHHbIn lopucT Poccniickon Oepepaunu,

[IOKTOP I0pMANYECKMX HayK, Npodeccop, NepBbiit npopekTop, npodeccop
kadeapbl AAMVHUCTPATUBHOMO 1 GUHAHCOBOTO NpaBa, MOCKOBCKMiA
rocyflapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Anpgpein Agamosuy TPEBKOB

3acnykeHHbin topuct PCOCP, KaHanaaT lopranyecknx Hayk, npefceaarenb,
MexpayHapoaHbiii coto3 lopuctoB (Mockea, Pocculickas ®edepayus)
Bnapumup Bacunbesny YCTUHOB

3acny>KeHHbIN lopucT Poccuiickoin Oepepauyu, LOKTOP I0PUANYECKMX HaYK,
MNMonHomouHbIN NpepcTasutens MpesnaeHTta Poccuinckon Oepepaumn B
lOxHOM penepanbHoM okpyre (Pocmos-Ha [JoHy, Pocculickas ®edepayus)



Ceprein Anekceesuy ETOPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapofHoro npasa, [iunnomatunyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa UBanoBHa UBAHYAK

[IOKTOP I0pUANYECKUX HayK, npodeccop,

npodeccop Kadpeapbl MEXAYHAPOJHOrO YAaCTHOrO

1 rpaxpgaHckoro npasa nm. C.H. JlebeneBa, MOCKOBCKMIA FOCYAapPCTBEHHDIN
VHCTATYT MeXAyHapO/HbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

>koH dHTOoHU KAPTU

[OKTOP NpaBa, Npodeccop MexayHapofHOro npasa

MeKNHCKOro TEXHOIOrMYeCKOro NHCTUTYTA, FaBHbIV PeAakTop
OkcdopAcKor oHNaiH-61bnnorpadun mexpyHapoaHoro npasa

(Okcghopo, Benukobpumarus)

Pycram Anb6eptoBuy KACbAHOB

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
VHTerpauvoHHOro npasa u npas yenoseka MIMMMO MU Poccun

(Mockea, Poccutickas ®edepayus)

Anekcen Anekcanpgposuy KOCTUH

3acny»KeHHbIN opucT Poccuiickon Oepepaunu, KaHAMAT IOPUANYECKNX HAYK,
Mpencepatens MKAC n MAK npwu TIMM PO, npodeccop, npodeccop Kadeapbl
MeX[yHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebenesa,
MoOCKOBCKUI roCcyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
Li3sHu3ton KYAH

npoeccop MexayHapoAHOro Npasa, KNTaicKnii UHCTUTYT NPUrPaHNYHBIX 1
MOPCKMNX NCCNefoBaHNii, YXaHbCKuin yHusepcuteT (YxaHe, KHP)
FenHapuii UpnHapxosuy KYPAIOKOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kkadeapbl
MeXyHapOoAHOro 1 eBponenckoro npasa, KazaHckuii (MpuBomcKuin)
denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas Gedepayus)

Amutpuii KonctantnHosny JIABUH

NOKTOP 0PUANYECKUX HaYK, AOLIEHT,

npodeccop Kadeapbl MEXAYHAPOJHOTO NPaBa,

MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcaHpgposuu JIASYTUH

3acnyKeHHbIN opurcT Poccuiickon OeaepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefyioLwmnin Kadeapon mexxgyHapoaHOro 1 eBponenckoro
npa.a, YpanbCKuii rocyjapCTBEHHbIV PUANYECKUIT yHUBEpCUTeT
(EkamepuH6ype, Poccutickas ®edepayus)

EBrenui Npuropbesuy JIAXOB

3acnyXeHHblit lopucT Poccniickoin epepaunu,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW" (KazaHs, Poccutickas ®edepayus)

Anekcen Anekcanaposuy MOUCEEB

[OKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexyHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKU

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockea, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHckuin yHnBepcuteT (TaniuH, ScmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP OPUANYECKUX HAYK, AOLIEHT,

npodeccop kadeapbl MexayHapoaHOro npasa, MOCKOBCKMIA yHUBepCcUTET
MBL Poccun umenn B. . Kukots (Mockaa, Poccutickas ®edepayus)

Tum MNOTbE

[IOKTOP MpaBa, NPopeccop v CTapLnil HayUHbIN COTPYAHUK LLIKonbl npaBa u
aunnomatin M. Onetuepa, YHnsepcntet Tadtca (Maccadycemc, CLUIA)
Husamu A6aynna orny CAOAPOB

[IOKTOP l0pVANYECKNX HayK, AenyTaT Munnu Megxnuca (MapnameHTa)
AsepbanpkaHckom pecnybnvku, Mpeacepatens KOMUCCHM MO COLMANbHBIM
BOMpOCaM 1 npaBam Yyenoseka MexnapnameHTckoi Accambnen
rocypapcre-yyactHrkos CHI, PykoBoauTenb paboueii rpynmb

Mo MeXnapnameHTCKUM cBasam AsepbaiigxaH-Poccua (baky, Asepbalioxat)
Bnapgucnas Jleonngosuy TOJICTbIX

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytowwmnii kKadeaporn
MexayHapoaHoro npasa, HoBocubnpckmii

rocyflapcTBeHHbli yHuBepcuteT (Hosocubupck, Poccutickas ®edepayus)

Bnapgumup Muxainosuny LLYMUTIOB

3aCny>KeHHbIi lopncT Poccuniickoi OefiepaLiv, AOKTOP OPUANYECKNX HayK,
npodeccop, 3aBefytoLwmii Kadpeapon mexxayHapoaHOro npasa,
Bcepoccuiickaa akapemua BHELLHe Toprosav

MWuHWCTepcTBa SKOHOMMYECKOTO pa3BuTrA Poccumn

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprAaNYecKnX HayK, npodeccop, 3aBeayiowmin kKadbenpon
VIHTErpaLyoOHHOro Npasa 1 NpaB YeNoBekKa,

MOoCKOBCKMI rocyiapCTBEHHbIA UHCTUTYT

MeXayHapoaHbIX OTHoLWeHwu (YHuepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbIVA CEKPETAPb
AHHa UBaHOBHa EODMMMOBA

Ph.D. (nonuTtnyeckre HayKu), BOLEHT AenapTaMeHTa NoANTUYECKOW HayKu,
HauroHanbHbI nccnefoBaTenbCKuii yHuBepcuTeT «Bbicluas wKona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)
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OAHOCTOPOHHUE CAHKLUUA
B COOTBETCTBA C MEXAYHAPOAHbLIM
NMPABOM U SOOEKTUBHOCTb

BbJ/IOKUPOBAHUA

BBEOEHUE. B cmamve npedcmasneq axHanu3
COBPEMEHH020 MENOYHAPOOHO-NPABOBO2O N00X00A
K 00HocmopoHHum cankuyusm. Coenan 6xknao 6 pas-
BUBAIOULYIOCS OUCKYCCUIO 0 KBANUPUKAUULU 00HO-
CMOPOHHUX CAHKUUTL 6 COOMBEMCMBUL C MeHOY-
HAPOOHBIM NPABOM.

MATEPUAIJIBI I METO[DbI. Hacmosiuiee uccrne-
dosaHue onupaemcs Ha pabomvl Kax POCCULICKUX,
Mmak u 3apybexcHviX Cneyuanucmos 6 obracmu
MeHOYHAPOOHO20 IKOHOMUHECKO20 NPABA, A MAaKHe
HA aHANU3 OOKYMEHMO6 U MAMEPUAnos MexoyHa-
pooHvix opeanusayuti (Opeanusayuu ObveduHeH-
Hoix Hayuii (0Oanee - OOH), BcemupHoti mop2o6oii
opeanusavuu (Oanee - BTO) u 0p.) ¢ uenvio oyerxu
coomeemcmeuss 00HOCHOPOHHUX CAHKUULL HOp-
Mam mexn0yHapooHozo npasa. B npedcmasnerHom
UCCTIe008aHUU UCNONIL308ATIUCL 00U4eHAYUHbLE Me-
1M0o0bL NO3HAHUS (AHANU3, CUHME3, UHOYKUUS U Oe-
OyKUUs), cneyuanvHo-ropuoudeckue memoovi (pop-
MATOHO-IOPUOUHECKUT, — EXHUKO-I0PUOUUeCKUl,
Memoo 10puUoUHecKoli AHANOZUL) U CPABHUMENLHO-
npasosoil memoo.

PE3YJIBTATBI ICCIIEJOBAHUA. IIpedcmas-
JIEeHHBLTE AHANU3 NOKA3AJl, YMO WUPOKO UCHONb3Y-

6

emblll MepMUH «OOHOCOPOHHUE CAHKUUU» NpPU-
800UM K 3710yNOmpebneHu0 U HenpasomepHoMmy
UCNONL30BAHUI MAK020 MEHOYHAPOOHO-NPABOB020
NOHAMUS, KAK «CAHKUUU». AHAIU3 COBMECTUMO-
CMu 0OHOCMOPOHHUX CAHKUULL ¢ Opyeumu 6uda-
MU Mep NPUHYHOEHUS, MAKUMU KAK KOHMPMePbl,
canxyuu Cosema bezonacnocmu OOH, pemopcuu
U penpeccanii, 6bIA6U, YO 00HOCHOPOHHUE CAHK-
yuu He noonadaiom noo onpedeneHue 0aHHbIX Mep.
Kpome mozo, 00HOCMOpOHHUE CaHKUUU He 00N HbL
0NnpasobIeamvcs UCKIIUEHUAMU N0 C000paxeHU-
Am besonacHocmu, deiicmeyoujum 6 pamxax BTO.
Hcnonv3osanue sKcmeppumopuanvHulx 00HOCHO-
POHHUX CAHKUUTI NPOMUBOPEHUN 00HOMY U3 OCHO-
80M071A2AIOULUX NPUHUUNOE MEHOYHAPOOHO20 Npa-
84 — NPUHUUNY HEBMEUIAMENLCINEA 60 BHYMpPeHHUE
dena. Cywecmeyrousue MexXaHusmvl O710KUPOBAHUS
00HOCMOPOHHUX CAHKUUTL HedoCmamouHo IPgex-
MUBHDL, 41100bL KOMNEHCUPOBAMY He2AMUBHDBLTL -
exm om 00HOCMOPOHHUX CAHKUUTI.

OBCYJKIEHME U BbIBOJDbI. Asmopovr npu-
U K 6bl600y, UMO O00HOCHOPOHHUE CAHKUUU
8 00NbUUHCIMEBE CTIY4aes He Y0O06/Iemeopsaom co-
BOKYNHOIM KPUMEPUAM NeUMUMHOU KOHMPMEDDL.

MockoBcKmii KypHan mexayHapopgHoro npasa - 1« 2024



Daria S. Boklan, Vladislav V. Koval

ISSUES OF THEORY OF INTERNATIONAL LAW

OoHocmopoHHue —CcaHKyuu He IKBUBANIEHINHDL
cankuusm Cosema besonacnocmu OOH, mak Kax
8 npouecce NPUHAMUS PeudeHUil omcymcmeyem
cucmema «coepiex U NPomMue06ecos» 6 eude onpe-
OefleHUs cmeneHu yepo3vl MUpy u 6e30nacHocmu u
yuema eymaHumapHvix uckmodenuil. Hecmomps na
Mo, 4mo Mmex0y 0OHOCHOPOHHUMU CAHKUUAMU U
PemopcUsMU UNU Penpeccanusmu ecmb onpeoesieH-
HAS 63AUMOCE53b, PEMOPCUL U Penpeccanuil 00x#-
Hbl CO0MBeMCIMe06amy KpUmepusam 3aKkOHHOCU U
NPONOPYUOHATIBHOCU, 8 MO0 BPeM KAK 00HOCHO-
POHHUE CAHKUUU 6600SMCA N0 YCMOMPEHUID 20CY-
dapcmea 6e3 kakux-n1ubo kpumepues. Kpome moeo,
asmopulL ymeepioarm, umo 60 usbexcaxue 3710-
ynompebneHuil npu UCNONL308AHUU UCKTIHOHEHUT
no coobpaxeHusm 6e30nacHOCMU, O0eticmeyouuUM
6 pamxax BTO, mpemeiickue epynnot 00n1#HbL ONU-
pamocs HA cOANAHCUPOBAHHDILL N00X00, UCNOIB3O-
sannwiti 6 dene Poccust — Tpansum. Imom nooxoo
noKa3vleaem, 4mo KOHMeKCm UCKA4eHUl no co-
obpaxcenusm 6e3onacHocmu cnedyem HNOHUMAMD
KAK 0X8amvl6arousuil mMonvKo 60eHHble U MecHO
C6A3AHHbLE C HUMU 60NPOCHL U He PACNPOCHPAHAMb

20 Ha nomumudecKue, IKOHOMUUECKUe, KyIbmyp-
Hole Uy mo0vle Opyzue UHmMepPecvl U OMHOUEHUS.
Cyusecmeyioujue O10KUpyoUsUe MeXAHUIMbL 00HO-
CMOPOHHUX CAHKYULL mpebyiom omoenvHoli Ked-
MUPUKAUUU 8 pamkax Meumo0yHapooHozo npasa,
BKTII0UAST COBMECIUMOCb C JIe2UMUMHBIMU KOH-
mpmepami.

K/TIOYEBBIE CJIOBA: nputyoumenvtoie mepol,
CAHKUUU, IKCMePPUmMopuanvHoCmo, KOHMpmepbl,
pemopcuu, HeeMeUuamenvcmeo 60 BHympeHHUe
dena, 3aK0HO0AMenbcmeo o0 6710KUPosKe

IIA ODUTUPOBAHMA: boknan [.C., Ko-
Basib B.B. 2024. OfHOCTOpOHHME CAHKINM B COOT-
BETCTBUM C MEXAYHAapOJHBIM IIpaBoM U 3ddex-
TUBHOCTDb OJIOKMPOBaHMA. — MOCKOBCKULL HYpHAT
MmenoyHapoorozo npasa. Ne 1. C. 6-23. DOL https://
doi.org/10.24833/0869-0049-2024-1-6-23
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INTRODUCTION. This article discusses modern in-
ternational legal concept of unilateral sanctions. The
authors contribute to the emerging discussion on the
qualifying of unilateral sanctions under international
law.

MATERIALS AND METHODS. In this study we
took into account the works of both Russian and for-
eign scholars in the field of international economic
law, as well as analyzed documents and materials of
international organizations (United Nations (UN),
World Trade Organization (WTO) and others) in or-
der to assess the compatibility of unilateral sanctions
with international law. General scientific methods of
cognition (analysis, synthesis, induction, and deduc-
tion), special legal methods (formal-legal, technical-
legal, method of legal analogy) and comparative legal
method were used in the presented research.
RESEARCH RESULTS. Presented analysis has
shown that widely used term “unilateral sanctions”
leads to abusive and inappropriate use of internation-
al legal term. Analysis of compatibility of unilateral
sanctions with other types of coercive measures such
as countermeasures, UN Security Council sanctions,
retortions, reprisals have shown that unilateral sanc-
tions do not fall under the meaning of all mentioned
measures. In addition, unilateral sanctions should not
be justified under the WTO security exceptions. The
use of extraterritorial unilateral sanctions contradicts
one of the fundamental principles of international
law - principle of non-interference in internal affairs.
Existing blocking unilateral sanctions mechanisms are
not efficient enough to compensate negative effect
posed by unilateral sanctions.

DISCUSSION AND CONCLUSIONS. Authors
concluded that unilateral sanctions in most of the cas-

1. Introduction

he “sanctions tsunami”’, which has reached an
acute phase since 2022, is one of the most un-
precedented phenomena since the Cold War.

es do not satisfy cumulative criteria of legitimate
countermeasure. Unilateral sanctions are not equiva-
lent to the United Nation Security Council sanctions,
as there are no “checks and balances” in the decision-
making process in the form of determining the degree
of threat to peace and security and taking into account
humanitarian exceptions. Although there is some cor-
relation between unilateral sanctions and retortions
or reprisals, retortions and reprisals posses criteria of
legality and proportionality, while, unilateral sanc-
tions are introduced at the state’s discretion without
any standard. Furthermore, the authors argue that to
avoid abusive use of the WTO security exceptions
WTO panels have to rely on the well-balanced ap-
proach used by the Panel in Russia — Transit case. This
approach shows that the context of security exception
should be understood as encompassing only military
and closely related to military issues and does not cov-
er political, economic, cultural or any other interests
and relations. Existing blocking mechanisms of unilat-
eral sanctions require separate qualification under in-
ternational law including compatibility with the legiti-
mate countermeasures.

KEYWORDS: coercive measures, sanctions, extra-
territoriality, countermeasures, retorsions, non-inter-
ference in internal affairs, blocking law

FOR CITATION: Boklan D.S., Koval V.V. Unilat-
eral Sanctions under International Law and Effec-
tiveness of Blocking. — Moscow Journal of Interna-
tional Law. 2024. No. 1. P. 6-23. DOI: https://doi.
org/10.24833/0869-0049-2023-4-6-23

The authors declare the absence of conflict of interest.

In the period from 21.02.2022 to 11.06.2023, 12,594
sanctions were imposed on Russian individuals and
legal entities within the framework of the lists of the
main Western countries that initiated them?. Unilat-
eral extraterritorial sanctions® have become a promi-

' Timofeev |. Unprecedented Sanctions? By No Means. Russian International Affairs Council. 2023. URL: https://russiancoun-
cil.ru/en/analytics-and-comments/analytics/unprecedented-sanctions-by-no-means/ (accessed 05.06.2023).
2 As of 11.06.2023. Gerasimov V. Sanctions against Russia: results of the first half of 2023. Materials of the report. X-Compli-

ance network publication. Interfax.

3 The use of the term “sanctions” to denote unilateral restrictive (coercive) measures in this paper is used in an attempt
to present a consensus definition. From a legal point of view, this term should not be used in international relations, since
this contradicts the foundations of international law. “Sanctions” can be used in national legal orders, since they have the
function of punishment, which does not apply to unilateral measures of states.
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nent and contentious issue in contemporary interna-
tional relations. These unilateral sanctions, imposed
by one state on entities/individuals or another state
outside its jurisdiction, have increasingly been used
as a foreign policy tool to influence the behavior
and policies of other states. It is more of a political
tool [Kritskiy 2016:204]. While proponents argue
that such measures are necessary for the protection
of national interests and the promotion of interna-
tional peace and security, critics raise concerns about
their compatibility with international law and the
potential adverse consequences on innocent popu-
lations.

Unilateral sanctions represent a departure from
traditional conceptions of state sovereignty and non-
intervention [Keshner 2015:147], as they extend the
reach of a country’s laws and regulations beyond its
borders. These measures typically involve trade re-
strictions, financial sanctions, asset freezes, or limi-
tations on specific transactions, aiming to coerce
or penalize targeted entities or individuals in third
countries.

The legal basis and legitimacy of unilateral sanc-
tions under international law are subjects of ongoing
debate. Questions arise regarding their compliance
with principles such as state sovereignty, non-inter-
vention, non-interference, and the prohibition of the
use of force. Concerns are also raised about the po-
tential adverse effects on innocent populations, hu-
man rights, and the global economy. Additionally,
the extraterritorial reach of these unilateral sanctions
can lead to conflicts with the legal frameworks of oth-
er countries and international trade agreements. This
article contributes to the mentioned discussion by
analyzing interrelation between unilateral sanctions
and other coercive measures under international law
in section 2, sanctions as trade restrictive measures
in section 3, compatibility of extraterritoriality of
the unilateral sanctions regime with the principle of
non-interference in the internal affairs and blocking
mechanisms in section 4, section 5 concludes the
analysis.

2. Unilateral sanctions and other coercive
measures under international law

The Human Rights Council defines unilateral
sanctions as: “the use of economic, trade or other
measures taken by a State, group of States or interna-
tional organizations acting autonomously to compel
a change of policy of another State or to pressure in-
dividuals, groups or entities in targeted States to in-
fluence a course of action without the authorization
of the Security Council™.

Similar definition may be found in the literature
where unilateral sanctions are defined as “non-forci-
ble (non-military) foreign policy measures adopted
by states or international organizations and designed
to influence other states or non-state entities or indi-
viduals to change their behavior or to take a particu-
lar course of action™.

Such unilateral sanctions are imposed without
authorization of the United Nations Security Coun-
cil. Unilateral sanctions, for instance, are considered
by the European Union as a key foreign policy tool
and the most effective when designed and applied
alongside international partners. As well as com-
municating a clear political signal, sanctions can be
used to constrain or help effect a change in behav-
ior®. Such an approach to unilateral sanctions often
explained by failure of the United Nations Security
Council to effectively adopt its decisions due to fre-
quently used veto power by the permanent members
[Dasgupta 2022:417].

The present-day discussion on the use of the term
“unilateral sanctions” to designate unilateral coer-
cive measures could be the sign of a new evolution in
the law of enforcement, even though no consensual
rules have so far developed in this respect [Miron
2022:14]. Alongside with that it is specifically un-
derlined in the literature that the term “sanctions” is
now extensively and abusively used to designate all
types of coercive measures, adopted by a State or by
an international organization, either pursuant to its
constitutional treaty or without any specified legal

4 Human Rights Council, Research-based progress report of the Human Rights Council Advisory Committee containing
recommendations on mechanisms to assess the negative impact of unilateral coercive measures on the enjoyment of hu-
man rights and to promote accountability. A/HRC/28/74.2015. Para. 9.

> Gordon R., Smyth M., Cornell T. Sanctions Law. Oxford, UK; Portland, Oregon: Hart Publishing. 15t ed. 2019. 336 p.

5 UK White Paper.“The Future Relationship between the UK and the EU". White Paper, CM 9593. July 2019. P. 65.
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basis in international law. This abusive terminologi-
cal conflation appears as inappropriate, since it gives
to unilateral measures the anoint of the legal authori-
ty and they seem to presume that a State is entitled to
adopt such measures’. Some scholars indicating the
difference between sanctions imposed by the United
Nations Security Council and unilateral sanctions
define the latter as “restrictive measures” [Beaucil-
lon 2021:6-8]. The same approach is used by some
states®. At the same time, it looks that term “unilat-
eral sanctions” is being widely used by both scholars
and policymakers’.

Although according to the 1970 Declaration on
Principles of International Law concerning Friendly
Relations and Co-operation among States in accord-
ance with the Charter of the United Nations “no State
may use or encourage the use of economic political
or any other type of measures to coerce another State
in order to obtain from it the subordination of the
exercise of its sovereign rights and to secure from its
advantages of any kind” there are no customary rules
in international law prohibiting imposition of unilat-
eral sanctions'.

The authors of this paper agree with Alina Miron,
that widely used term “unilateral sanctions” leads to
abusive and inappropriate use of international legal
term. Therefore, the issue of compatibility of such
unilateral sanctions with other types of coercive
measures such as countermeasures, UN Security
Council sanctions, retortions, reprisals and trade re-
strictive measures is on top of the today’s agenda.

a. Countermeasures and unilateral sanctions

The concept of responsibility of states under in-
ternational law, refers to the legal consequences that
arise when a state breaches its obligations under
international law. Countermeasures are one of the
mechanisms available to injured states to respond to
the wrongful acts of another state [Kurdyukov, Kes-
hner 2014:114].

The term “countermeasures” was first introduced
in the decision in the Air Services Agreement case of
27 March 1946". Following that decision, the Inter-
national Law Commission (ILC) replaced the word
“sanction” <..> with the word “countermeasure”
in its Draft Articles on State Responsibility [Miron
2022:17]. Before ILC’s Articles on State Responsibili-
ty were adopted (ARSIWA)", the International Court
of Justice (ICJ]) has used this term in decisions in the
Tehran Hostages case, Military and Paramilitary Ac-
tivities', and the Gabcikovo-Nagymaros Project'. To-
day, “countermeasures” is a generally accepted con-
cept, used even by the Dispute Settlement Body of
the World Trade Organization (WTO)', taking into
account that WTO law constitutes according to the
ILC so called “self-contained” (special) regime’’. In
some cases, WTO panels have referred to ARSIWA
because WTO law cannot be isolated from interna-
tional law [Starshinova 2019:44]. In particular, it is
noted that WTO measures should not contravene
principles of general international law. For instance,
retaliatory measures shall be proportionate in con-

7 UK White Paper.“The Future Relationship between the UK and the EU". P. 70.

8 EU Restrictive measures (sanctions). URL: https://ec.europa.eu/info/business-economy-euro/banking-and-finance/in-
ternational-relations/restrictive-measures-sanctions_en. (accessed 14.12.2023).

° Pellet A., Miron A. Sanctions. Max Planck Encyclopedias of International Law. 2013. P. 10; Kern A. Economic Sanctions: Law
and Public Policy. London: Palgrave Macmillan London. 2009. 377 p.

1 Carter B.E. Economic Sanctions. Max Planck Encyclopedias of International Law. 2011. P. 30-31.

" Air Service Agreement of 27 March 1946 between the United States of America and France. RIAA. Vol. XVIII. P. 417-493.
12 UN GA: Articles on State Responsibility for the International Wrongful Act. A/RES/56/83. 2002.

13 1CJ: United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran) (Merits). ICJ Reports. 1986.

P.53.

4 |CJ: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits). ICJ Re-

ports. 1986. P.14, 106.

5 1CJ: Gab¢ikovo-Nagymaros Project (Hungary/Slovakia) (Merits). ICJ Reports. 1997. P. 69.

6. WTO: United States - Subsidies on Upland Cotton. Recourse to Arbitration by the United States under Article 22.6 of the
DSU and Article 4.11 of the SCM Agreement. WT/DS267/ARB/1. Decision by the Arbitrator. 2009. P. 4.40-4.42; WTO: United
States - Subsidies on Upland Cotton. Recourse to Arbitration by the United States under Article 22.6 of the DSU and Article
7.10 of the SCM Agreement. WT/DS267/ARB/2. Decision by the Arbitrator. 2009. P. 4.30-4.32.

7" UN ILC: Fragmentation of international law: difficulties arising from the diversification and expansion of international
law: report of the Study Group of the International Law Commission/finalized by Martti Koskenniemi. A/CN.4/L.682.
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sistency with rules applicable to countermeasures
under general international law. Similarly retaliatory
measures under the WTO, like countermeasures, are
aimed at forcing the offending state to fulfill its ob-
ligations; they should be temporary and reversible;
they should be applied by the injured state, but not by
a third party [Starshinova 2019:14]. However, there
are procedural peculiarities applicable under the
WTO rules, thus WTO rules on retaliatory measures
serves as lex specialis to general international law
[Starshinova 2019:42].

The ILC has interpreted the concept of counter-
measures as conduct in derogation of an existing
treaty obligation that is justified as a necessary and
proportionate response to an internationally wrong-
ful act of a State®. James Crawford following the ap-
proach used by the IC] in Gabcikovo-Nagymaros Pro-
ject case' pointed out that “countermeasures involve
non-compliance by one state with an international
obligation owed towards another state, adopted in
response to a prior breach of international law by
that other state and aimed at inducing it to com-
ply with its obligations of cessation and reparation”
[Crawford 2013:685].

There is no requirement that countermeasures
relate to the same obligation that the wrongfully act-
ing State has breached. Thus, a response to a breach
of one obligation may be action taken with respect
to another obligation, subject to the requirements of
necessity and proportionality”. Moreover, counter-
measures should be reversible*'.

The purpose of the application of a countermeas-
ure may only be to induce the State to fulfil the ob-
ligations arising from the wrongful act, subject to
application in such a way as to make it possible to

resume the fulfilment of such obligation*. Further-
more, they must not affect the obligation to refrain
from the threat or use of force as enshrined in the
UN Charter, obligations to protect human rights,
humanitarian obligations prohibiting reprisals and
other erga omnes obligations®. Moreover, the in-
jured state must call on the responsible state to fulfil
its obligations and notify it of any decision to take
countermeasures, while offering to negotiate*. It is
worth noting that all mentioned criteria of counter-
measures are cumulative. This means that to be le-
gitimate countermeasure should satisfy all of them.
Unilateral sanctions in most of the cases do not
satisfy mentioned cumulative criteria. One of the
relevant examples could be unilateral sanctions im-
posed on Russia. Thus, UK Foreign Secretary Liz
Truss stated that UK’s sanctions are aimed at “tight-
ening the screw on the Russian economy. There will
be no let-up™®. The same approach to the purpose of
unilateral sanctions may be found in the statement
of finance minister of France, according to which
they were taken “to cause the collapse of the Russian
economy”*. Firstly, it could be reasonably inferred
from both statements that unilateral sanctions have
nothing to do with the legitimate objective of the
countermeasures. It is obvious that “tightening the
screw on the Russian economy” or “causing collapse
of the Russian economy” could in no way be con-
sidered as legitimate objective under ARSIWA de-
scribed above. Secondly, both statements show that
the unilateral sanctions are unlikely to be reversible.
Also, the scale and scope of the unilateral sanc-
tions imposed on Russia is unlikely to satisfy pro-
portionality criterion. Russia became the most sanc-
tioned state in the world by a wide margin from Iran,

'8 |LC: Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries. A/56/10. Yearbook of
the International Law Commission. 2001. Vol. Il. Part Two. P. 128-129.
19 1CJ: Gabcikovo-Nagymaros Project (Hungary/Slovakia) (Merits). ICJ Reports. 1997. P. 83.

20 Supra note 18.
21 |bid.P. 76.

22 ARSIWA, art. 49.
2 |bid. Art. 50.

2 |bid. Art. 52.

% Foreign Secretary announces 65 new Russian sanctions to cut off vital industries fuelling Putin’s war machine. UK Gov-
ernment. Press release. 24 March 2022. URL: https://www.gov.uk/government/news/foreign-secretary-announces-65-new-
russian-sanctions-to-cut-off-vital-industries-fuelling-putins-war-machine (accessed 16.10.2023).

% French Finance Minister Bruno Le Maire said that sanctions aim is to“cause the collapse of the Russian economy”. Smith E.
The West is trying to destroy Russia’s economy. And analysts think it could succeed. CNBC. 2022. URL: https://www.cnbc.
com/2022/03/03/ukraine-analysts-think-western-sanctions-may-destroy-russias-economy.html (accessed 16.10.2023); Bo-
ris Johnson promises massive sanctions to ‘hobble’ Russian economy. The Guardian. 2022. URL: https://www.theguardian.
com/world/2022/feb/24/boris-johnson-promises-massive-sanctions-to-hobble-russian-economy (accessed 16.10.2023).
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Syria, North Korea, Belarus and Venezuela. Starting
from February 2022 G7 countries each imposed
more than ten thousand unilateral sanctions”.

Moreover, unilateral sanctions in most of the cas-
es violate human rights. Thus, in a meeting on March
31 2022, more than half of the 47 members of the
UN Human Rights Council voted to condemn uni-
lateral sanctions. The resolution titled “The negative
impact of unilateral coercive measures on the enjoy-
ment of human rights™, was passed with 27 votes
in favor (57 %), 14 votes against (30 %), and six ab-
stentions (13 %). It also “strongly urges all States to
refrain from imposing unilateral coercive measures,
also urges the removal of such measures, as they are
contrary to the Charter and norms and principles
governing peaceful relations among States at all lev-
els, and recalls that such measures prevent the full
realization of economic and social development of
nations while also affecting the full realization of hu-
man rights”. According to the Human Rights Coun-
cil, unilateral sanctions violate the International Bill
of Human Rights. The resolution emphasized that
these sanctions are particularly destructive for poor
people, women, children, the elderly, the disabled,
and the environment®.

This analysis shows that unilateral sanctions in
most of the cases do not satisfy cumulative criteria of
legitimate countermeasure.

b. UN Security Council sanctions and unilat-
eral sanctions

Under the United Nations Charter, international
sanctions are a mechanism employed by the United
Nations Security Council (UN SC) to address threats
to international peace and security®. The UN SC has
the primary responsibility for maintaining interna-
tional peace and security, and it can impose sanc-
tions on states or entities that engage in activities
deemed to be a threat to peace [Ivanova 2016:185].

The latest practice shows that the UN SC takes
coercive measures not only based on political deci-
sions but also in taking into account the consequenc-
es of previous violations of international law.

In December 2022, UN SC Resolution 2664°!,
provides for a standing humanitarian carveout to al-
most all asset freezes implemented under UN sanc-
tions. The resolution authorizes a wide variety of spe-
cifically enumerated entities, including those entities’
“grantees” and “implementing partners”, to support
the delivery of humanitarian assistance even if it
requires transactions with designated entities. The
UN SC now requires that all 193 UN member states
“carve out” activities pertaining to humanitarian as-
sistance by certain entities and people from most of
the Council’s asset-freeze sanctions regimes.

Unilateral sanctions are not legally equivalent to
UN SC sanctions, as there are no “checks and bal-
ances” in the decision-making process in the form of
determining the degree of threat to peace and securi-
ty and taking into account humanitarian exceptions.

Thus, unilateral sanctions aim solely to unilat-
erally coerce and restrain a State. They do not take
into account humanitarian regimes and do not grant
maximum exemptions for humanitarian purposes.
Alternatively, they impose a completely closed “li-
cence” procedure®, which is at the discretion of the
executive branch. In addition, apart from the lack of
international legal grounds, unlike the UN SC sanc-
tions, this decision is taken in the geopolitical inter-
ests of the state, without regard to the maintenance of
international peace and security.

c. Retorsions, Reprisals and unilateral sanc-
tions

Retorsions and reprisals are two distinct concepts
in international law that involve responsive actions
taken by states in response to perceived violations by
other states.

2 Russia Sanctions Dashboard. URL: https://www.castellum.ai/russia-sanctions-dashboard (accessed 07.11.2023).

2 UN HRC. A/HRC/49/L.6. 2022.

2 Norton B. Sanctions violate human rights and should be lifted, says UN Human Rights Council. — Geopolitical Econ-
omy Report. 2022. URL: https://geopoliticaleconomy.com/2022/04/04/sanctions-un-human-rights-council/ (accessed

16.11.2023).
30 Charter of the United Nations. 1945. 1 UNTS XVI. Ch. VII.
31 UN SC: S/RES/2664. 2022.

32 Complying with professional and business services sanctions related to Russia. 2023. URL: https://www.gov.uk/govern-
ment/publications/professional-and-business-services-to-a-person-connected-with-russia/professional-and-business-ser-
vices-to-a-person-connected-with-russia (accessed 16.10.2023).
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Retorsion is defined as “unfriendly conduct
which is not inconsistent with any international obli-
gation of the State engaging in it even though it may
be a response to an internationally wrongful act™?as
a measure of self-help.

Reprisals (come from the French reprendre (“to
re-take”) involve responsive actions by a state that are
intended to induce compliance or seek redress for an
alleged violation of international law by another state
[Maleev, Rachkov, Yaryshev 2016:82]. They are con-
sidered to be measures that go beyond retorsions and
involve coercive or punitive actions. Reprisals are
subject to specific legal requirements and restrictions
to ensure that they remain lawful and proportionate.
“Reprisals, indeed, initially involved the taking of
property of the wrongdoer to the extent of the injury
suffered. Being grounded on notions of collective li-
ability, reprisals could be taken against any member
of the community of the wrongdoer™**.

At present, the word “reprisals” is still used in the
field of humanitarian law, as equivalent to “belliger-
ent reprisals” [Rachkov 2014:103], i.e., “action taken
in time of international armed conflict, which may
consist of violations of international humanitarian
law™.

It is important to note that reprisals, while rec-
ognized under international law, should not be con-
fused with acts that are illegal under international
law, such as the use of force or acts of aggression.
Reprisals should not involve measures that violate
peremptory norms (jus cogens) or human rights ob-
ligations.

On the one hand, there is some correlation be-
tween unilateral sanctions and retortions or repris-
als, since they all represent a measure of inducement
for the alleged violation of international law. On the
other hand, retortions and reprisals pose criteria of
legality and proportionality, while, unilateral sanc-
tions are introduced at the state’s discretion without
any standard.

3 Supra note 18.P. 128.

3. Unilateral sanctions as trade restrictive
measures

In general terms, sanctions are a controversial
tool in the Multilateral Trading System. In particu-
lar, they disrupt economic ties between two or more
countries, which contradict the original intentions of
states under the General Agreement on Tariffs and
Trade (GATT) Preamble, especially with regard to
ensuring stable, secure, transparent and predictable
trade relations. However, it is underlined that they
are allowed as part of the exceptions under Article
XXI of the GATT [Smeets 2021:282]. Thus, there is
a noticeable conflict between these two different ap-
proaches.

Trade restrictive measures are an expression of
discrimination. They contradict the idea of reciproc-
ity and the basic principles of trade, the national
treatment and the most favored nation treatment
[Choukroune, Nedumpara 2021:758]. The follow-
ing grounds for imposing trade restrictive measures
within the framework of the WTO are singled out:
achieving a set goal by disrupting or terminating the
trade relations of the target country; applying sanc-
tions in a knowingly discriminatory manner; apply-
ing sanctions as retaliatory measures as part of the
dispute settlement process within the WTO and oth-
ers [Smeets 2021:283]. All of this is also at odds with
the goals and principles of the WTO.

Alongside with that in adopting unilateral sanc-
tions, many states justify them based on the presence
of a “threat to security” from Russia®. If trade restric-
tive measures are designed to protect essential secu-
rity interests, even being inconsistent with the WTO
agreements they may be justified under so called “Se-
curity exception articles™, in case they fulfill crite-
ria elaborated by the Panel in Russia - Transit case®.
This dispute is historic because the WTO Panel for
the first time tried to strike a balance between two
opposing views on whether it had jurisdiction over

3 Paddeu F.I. Countermeasures. Encyclopedia entries. Max Planck Encyclopedia of Public International Law. 2015. Oxford

Public International Law. P. 4.
% Supra note 18.P. 128.
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% Moret E. Sanctions and the Costs of Russia’s War in Ukraine. 2022. URL: https://reliefweb.int/report/ukraine/sanctions-and-
costs-russia-s-war-ukraine (accessed 16.10.2023).

37 Article XXI of the GATT, XIVbis of the GATS and 73 of the TRIPS agreement. These three security exceptions articles are
similarly worded and enshrine the following provision: “Nothing in this Agreement shall be construed <...> (b) to prevent
any contracting party from taking any action which it considers necessary for the protection of its essential security inter-
ests <...> (iii) taken in time of war or other emergency in international relations”.

3% WTO: Russia — Measures Concerning Traffic in Transit. WT/DS512/R. 2019.
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the disputes involving security interests of the WTO
members and formulated an assessment standard to
be applied to the security exception [Boklan, Shau-
bert 2019:25].

One of the key questions which the Panel was
asked to address was the following: is security excep-
tion “justiciable” or “self-judging” in nature? A provi-
sion is “self-judging” when it could be assessed sub-
jectively by the invoking country without reliance on
any legal standard or test. It is non-justiciable when
the issue cannot be subject to the findings of a WTO
panel or the adjudicative system. On the contrary,
a provision is “not self-judging” and “justiciable” if
the panel can rely on objective legal standards and
in this manner employ an objective approach of in-
terpretation [Boklan, Bahri 2020:123-136]. Scholars
have observed that the phrase “any action which it
considers” gives great importance to a country’s dis-
cretion [Lindsay 2003:1277-1313, 1282]. At the same
time scholars underline that the discretion provided
by this provision should be balanced with the trade
interests of other WTO members. Such balance can
only be achieved if the measure is reviewable by the
WTO adjudicatory mechanism, the absence of which
would make the provision “prone to abuse without
redress™. In Russia - Transit the Panel employed a
combination of objective and subjective approach
and decided that Russia in addition to satisfying the
requirements of subparagraph (iii) of the security ex-
ception provision has also satisfied the conditions of
the chapeau®. The Panel concluded that for the action
to fall within the scope of security exception it must
objectively be found to meet the requirements in one
of the enumerated subparagraphs of that provision*'.
The Panel established the following requirements for
the measure to fall under mentioned security excep-
tion. First, the Panel established a chronological crite-
rion for the measure as it underlined that the phrase
‘taken in time of” describes the “connection between
the action and the events of war or other emergency

in international relations’*. Therefore, in the Panel’s
view, whether the measure was taken in a particular
period or not (meaning the period of war or other
emergency in international relations) must be de-
termined in an objective manner. Second, the Panel
assessed the nature of “emergency” and defined the
phrase “emergency in international relations” The
Panel observed that “war is one example of the larger
category of “emergency in international relations™
and that the emergency in international relations en-
compasses “all defense and military interests, as well
as maintenance of law and public order interests™.
The Panel expressly excluded political and economic
interests from the scope of “essential security inter-
ests’, as it clarified that “political or economic differ-
ences between Members are not sufficient, of them-
selves, to constitute an emergency in international
relations for the purposes of subparagraph (iii) <...>
unless they give rise to defense and military interests,
or maintenance of law and public order interests™.
Moreover, the Panel added that “emergency in inter-
national relations within the meaning of subpara-
graph (iii) of Article XXI (b) [is] a situation of armed
conflict, or latent armed conflict, or heightened ten-
sion or crisis, or general instability engulfing or sur-
rounding a state™*. Third, the Panel concluded that
subjecting this exception to the unilateral will of the
member and leaving its interpretation to an “outright
potestative condition” would seriously undermine
the security and predictability of the multilateral
trading system®. Following this three-dimensional
analysis, the Panel established its jurisdiction by em-
ploying an objective approach based on the textual
and contextual restrictive interpretation®.
Alongside with that the Panel underlined that
“emergency in international relations” is a “situation
of armed conflict, or of latent armed conflict, or of
heightened tension or crisis, or of general instability
engulfing or surrounding a state”®. To establish that
such circumstances indeed are surrounding a state,

3 Van den Bossche P, Werner Z. The Law and Policy of the World Trade Organization: Text, Cases, and Materials. Cambridge:

Cambridge University Press. 2021. 5th ed. P. 596.
40 Supra note 38.P.7.8.1.
4 Ibid. P. 7.82.

42 |bid. P. 7.70.

“ |bid. P.7.72.

4 |bid. P. 7.74.

* Ibid. P. 7.75.

4 lbid.P.7.111.

47 Ibid. P. 7.79.

* |bid. P. 7.83.

“ lbid.P.7.76,7.111.
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the Panel relied on the factors indicated by Russia,
in particular that the situation involves Ukraine (the
Complainant) and that the security of Russia’s border
with Ukraine was affected in various ways®. Panel
considered that the further a state is removed from
armed conflict, or a situation of breakdown of law
and public order (whether in the invoking Member
or in its immediate surroundings), the less obvious
are the defense or military interests, or maintenance
of law and public order interests, that can be gener-
ally expected to arise. In such cases, a Member would
need to articulate its essential security interests with
greater specificity than would be required when the
emergency in international relations involved, for
example, armed conflict®. The Panel specifically
underlined that obligation of good faith, applies not
only to the Member's definition of the essential secu-
rity interests said to arise from the particular emer-
gency in international relations, but also, and most
importantly, to their connection with the measures
at issue. Thus, as concerns the application of security
exception, this obligation is crystallized in demand-
ing that the measures at issue meet a minimum re-
quirement of plausibility in relation to the proffered
essential security interests, i.e., that they are not im-
plausible as measures protective of these interests®.
In Saudi Arabia - Intellectual Property Rights>
the Panel used similar approach and used the fol-
lowing facts to establish emergency in international
relations: severance of all diplomatic and consular
relations between Saudi Arabia and Qatar™, accusa-

0 Supra note 39.P.7.119.
51 lbid. P. 7.135.
52 |bid. P.7.138.

tions of Qatar by Saudi Arabia in supporting terror-
ism and extremism and necessity to protect territory
of Saudi Arabia from such threats, and a travel ban
on all Qatari nationals from entering the territory of
Saudi Arabia and an expulsion order for all Qatari
nationals in the territory of Saudi Arabia as part of
the comprehensive measures™.

Both Panels concluded that the phrase “which it
considers necessary” in the chapeau does not extend
to the determination of the circumstances in each of
the subparagraphs®. With respect to the interpreta-
tion of the “essential security interests”, the Panels
found that phrase “it considers” will determine the
term “essential security interests’, leaving its deter-
mination largely in the hands of the invoking mem-
bers”".

This analysis shows that justification of unilateral
sanctions under the WTO security exceptions is very
complicated issue. Nevertheless, for instance unilat-
eral sanctions imposed on Russia by the USA, Cana-
da, EU, Great Britain, New Zeeland, Switzerland, Li-
chtenstein, Norway and Iceland in most of the cases
will hardly satisfy criteria elaborated by panels in
Russia - Transit and Saudi Arabia - IP Rights cases.

Firstly, because none of the sanctioning states is
directly involved in the conflict with Russia. Second-
ly, these states do not share border with Russia (ex-
cept for several EU members) and thirdly, regardless
of several cases™ of expulsion of Russian diplomats’
severance of all diplomatic and consular relation is
not in place.

53 WTO: Saudi Arabia - Intellectual Property Rights. WT/DS567/R. 2020.

5* Ibid. P. 7.258-7.259, 7.266.
55 |bid. P. 7.263, 7.284, 7.286.
¢ Ibid.P.7.101.

57 |bid. P. 7.98.

8 Murphy F. Austria expelling four Russian diplomats. Reuters. 2022. URL: https://www.reuters.com/world/europe/austria-
says-it-is-expelling-four-russian-diplomats-2022-04-07/ (accessed 16.10.2023); The Ministry of Foreign Affairs declared
two Russian diplomats persona non grata. MFA Bulgaria. 2022. URL: https://www.mfa.bg/en/news/33191 (accessed
16.10.2023); Bulgaria declares 10 Russian diplomats persona non grata. MFA Bulgaria. 2022. URL: https://www.mfa.bg/en/
news/33387 (accessed 16.10.2023); Deputy Minister of Foreign Affairs Irena Dimitrova presented a note verbale to the Am-
bassador of the Russian Federation Eleonora Mitrofanova. MFA Bulgaria. 2022. URL: https://www.mfa.bg/en/news/34434
(accessed 16.10.2023); Statement by Foreign Minister Baerbock on the expulsion of Russian diplomats from Germany
today (4 April). MFA Germany. 2022. URL: https://www.auswaertiges-amt.de/en/newsroom/news/ausweisung-russische-
diplomaten/2521128 (accessed 16.10.2023); Statement by the Ministry of Foreign Affairs regarding the declaration of 12
members of the Russian Diplomatic and Consular Missions in Greece as personae non gratae in Greece. MFA Greece. 2022.
URL: https://www.mfa.gr/en/current-affairs/statements-speeches/statement-by-the-ministry-of-foreign-affairs-regarding-
the-declaration-of-12-members-of-the-russian-diplomatic-and-consular-missions-in-greece-as-personae-non-gratae-in-
greece.html (accessed 16.10.2023); Danmark udviser 15 russiske efterretningsofficerer. MFA Denmark. 2022. URL: https://
via.ritzau.dk/pressemeddelelse/13648195/danmark-udviser-15-russiske-efterretningsofficerer?publisherld=2012662
(accessed 16.10.2023); Spain to expel around 25 Russian diplomats, foreign minister says. Reuters. 2022. URL: https://
www.reuters.com/world/europe/spain-expel-around-25-russian-diplomats-foreign-minister-says-2022-04-05/  (accessed
16.10.2023); Russian response to expulsion of intelligence officers by the Netherlands. Government of the Netherlands.
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Moreover, sanctions imposed on Russia in major-
ity of cases are economic in their nature and aimed
at causing harm to Russian economy but not at pro-
tection of the territory of the sanctioning states and
secure their governmental functions.

Alongside with that the risk of abusing security
exception to justify unilateral sanctions exists. Thus,
the Panel’s ruling in United States - Origin Marking
Requirement® applied much broader interpretation
of the security exception clause in particular regard-
ing interpretation of the term “emergency in inter-
national relations” The Panel relaying on Oxford
on-line dictionary defined “international relations”
as “relations involving political, economic, social,
and cultural exchanges™. Moreover the Panel spe-
cially underlined that such international relations
are not “exclusively bilateral relations between the
invoking Member and the Member affected by the
action”. Such approach bears a risk of abusing of na-
tional security exception allowing a state not directly
involved in particular emergency in international re-
lations violate its obligations under the GATT, GATS
and TRIPS agreement. This may lead to the idea that
national security is an exception to liberalization of
trade and that both values are contradictory in na-
ture and totally destroy multilateral trading system
which is already suffers from the crisis.

Therefore, the authors of this article argue that to
avoid abusive use of security exception WTO panels
have to rely on the well-balanced approach used by
the Panel in Russia — Transit case. It is worth not-

ing that this is the only one panels report adopted
by the WTO Dispute Settlement Body regarding
interpretation of security exception. This approach
shows that the context of security exception should
be understood as encompassing only military and
closely related to military issues and does not cover
political, economic, cultural or any other interests
and relations.

4. Extraterritoriality of the unilateral sanctions
regime and blocking mechanisms and their effec-
tiveness

According to the well-known dictum of the Per-
manent Court of international Justice (PCIJ) in the
Lotus case, “the first and foremost restriction im-
posed by international law upon a State is that - fail-
ing the existence of a permissive rule to the contra-
ry - it may not exercise its power in any form in the
territory of another State”. Thus, any action, even
indirectly coercive, should be considered prohibited
if it is the exercise of the prerogative of state power in
a foreign territory [Miron 2022:73].

State sovereignty in protected by the principle of
non-interference, which is important for maintain-
ing the stability of the world order. The territoriality
of state sovereignty implies, among other things, the
exclusivity of the state's competence over its territory.

In the Peace of Westphalia, sovereignty meant a
recognition by each party of other states” authorities
as full and legitimate governments within their ter-

2022. URL: https://www.government.nl/latest/news/2022/04/19/russian-response-to-expulsion-of-intelligence-officers-
by-the-netherlands (accessed 16.10.2023); 45 Russian ‘diplomats’ to be expelled. Government of Poland. 2022. URL: https://
www.gov.pl/web/special-services/45-russian-diplomats-to-be-expelled (accessed 16.10.2023); 10 Russian officials de-
clared persona non grata. Government of Portugal. 2022. URL: https://portaldiplomatico.mne.gov.pt/en/communication-
and-media/press-releases/10-russian-officials-declared-persona-non-grata (accessed 16.10.2023); Declararea ca personae
non gratae a 10 reprezentanti ai Ambasadei Federatiei Ruse in Roméania. MFA Romania. 2022. URL: https://www.mae.ro/
node/58335 (accessed 16.10.2023); Slovenia announced the expulsion of 33 Russian diplomats. RIA Novosti. 2022. URL:
https://ria.ru/20220405/vysylka-1781955575.html (accessed 16.10.2023); Russia — Statement by the Ministry for Europe
and Foreign Affairs spokesperson (04 Apr. 2022). MFA France. 2022. URL: https://www.diplomatie.gouv.fr/en/country-
files/russia/news/article/russia-statement-by-the-ministry-for-europe-and-foreign-affairs-spokesperson-04 (accessed
16.10.2023); Sweden joins European nations in expelling Russian diplomats. Reuters. 2022. URL: https://www.reuters.com/
world/europe/sweden-expel-three-russian-diplomats-foreign-minister-says-2022-04-05/ (accessed 16.10.2023); Estonia
expels 14 consular staff of Russia and closes Russia’s consulate general in Narva and Tartu office. MFA Estonia. 2022. URL:
https://vm.ee/en/news/estonia-expels-14-consular-staff-russia-and-closes-russias-consulate-general-narva-and-tartu (ac-
cessed 16.10.2023); Japan expels eight Russian diplomats, condemns situation in Ukraine. Reuters. 2022. URL: https://www.
reuters.com/world/asia-pacific/japan-expels-eight-russian-diplomats-condemns-situation-ukraine-2022-04-08/ (accessed
16.10.2023); Norway declares three Russian diplomats persona non grata. Government of Norway. 2022. URL: https://www.
regjeringen.no/en/aktuelt/diplomats_nongrata/id2907589/ (accessed 16.10.2023); Statement on the Decision to Initiate
the Expulsion of Russian Diplomats in New York. US Mission to the UN. 2022. URL: https://usun.usmission.gov/statement-
on-the-decision-to-initiate-the-expulsion-of-russian-diplomats-in-new-york/ (accessed 16.10.2023).

3 WTO: United States — Origin Marking Requirement. WT/DS597/R. 2022.

0 |bid. P. 7.280.

61 PClJ: The case of the S.S. Lotus (Merits). 1927. Series A. No. 10. P. 18.
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ritory [Croxton 1999:570]. In the Island of Palmas
case, arbitrator M. Huber stated that sovereignty in
the relations between States signifies independence.
Independence, in regard to a portion of the globe, is
the right to exercise therein, to the exclusion of any
other state, the functions of a state®. Sovereignty is
regarded as an assumption about authority [Hinsley
1967:242] and implies a form of legitimation [Ruggie
1983:276]. A State is not subject to the legal power
of another State or any other higher authority and
stands in principle on an equal footing with other
States: par in parem non habet imperium [Schrijver
2000:65].

The Westphalian model, for the first time, es-
tablished sovereignty not just over people, which
had existed before, but sovereignty over a particular
territory. It was recognized that in order to protect
the population, control over territory was essential.
This is evident in Judge Alvarez’s separate opinion in
the Corfu Channel case wherein sovereignty is un-
derstood as the whole body of rights and attributes
which a State possesses in its territory, to the exclu-
sion of all other States, and also in its relations with
other States®.

The basis of the extraterritorial application of do-
mestic law is the doctrine of “effects”. Its application
is not limited to the objectively territorial principle
but only applies when a state assumes jurisdiction
on the ground that the conduct of a party causes “ef-
fects” in its territory (even if the entire set of conduct
is located in the territory of another state). The doc-
trine is practiced largely by the US*, in the area of
antitrust regulation [Crawford 2019:447], and with
greater qualifications, by the EU®. It reflects that “any
state may impose liabilities, even upon persons not

within its allegiance, for conduct outside its borders
that has consequences within its borders which the
state reprehends™.

Jurisdiction and its exercise are territorial®. This
approach has been inherently traditional in interna-
tional law. On the other hand, strict adherence to the
rule of territoriality can potentially complicate inter-
national relations, as the interdependence of econo-
mies has now become enormous. Globalization and
the strengthening of foreign trade and economic re-
lations, new logistical supply chains and the estab-
lishment of types of responsibility have led to a revi-
sion of the territorial jurisdictional approach.

The US then softened the approach a bit by add-
ing a balanced criterion, the “jurisdictional rule of
reason’®. In addition to the requirement of intent
and the view that the effects must be substantial,
such a balancing test would involve consideration of
the interests of other states and the entire nature of
the relationship between the states involved and the
United States. That is, in this case, the courts have
independently determined the relevance of the for-
eign state’s interests. It is worth noting that such ap-
proaches of the courts, which applied a diplomatic
function were criticized.

This policy of the United States provoked an
opposing reaction from other states through the
adoption of blocking laws®. The story of contro-
versy began to circulate, especially after the freezing
of Iranian assets and the episode with the Siberian
pipeline” [Glandin 2018:109]. The adoption of legis-
lation in the US imposing sanctions on Cuba”, Iran
and Libya’ also was criticized by foreign partners,
especially the UK, the EU and Canada. The Inter-
American Juridical Committee of the Organization

62 Permanent Court of Arbitration. Island of Palmas case (Netherlands v. USA). Award of 4 April 1928. UN Reports of Inter-

national Arbitral Awards. Vol. II. P. 838.

8 1CJ: Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania). Separate Opinion of Judge Alvarez.

1949.P. 43.

% E.g., Restatement (Third) of Foreign Relations Law of the United States. 1987. § 402(1)(c).

% E.g., CJEU. Intel v Commission. T-286/09. 2014. P. 547.

% United States v. Aluminum Co. of America. 148 F.2d 416 (2¢ Cir. 1945). P. 443.

87 Supra note 61.P. 18-19.
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% Timberlane Lumber Co. v. Bank of America. 574 F. Supp. 1453 (N.D. Cal. 1983); Mannington Mills, Inc., Appellant, v. Con-
goleum Corporation. Appellee. 595 F.2d 1287 (3d Cir. 1979).

% E.g., the UK Shipping Contracts and Commercial Documents Act 1964, the UK Protection of Trading Interests Act 1980,
the Canadian Foreign Extraterritorial Measures Act 1985, also Regulation (EC) 2271/96, amended by Regulation (EU)
2018/1100, and Regulation (EU) 2018/1101.

70 Construction of the Soviet Urengoy-Uzhgorod trans-Siberian trunk pipeline in 1982 and amendments to the U.S. Export
Control Regulations (Library of Congress. 47 Fed. Reg. 27250 (1982).

/1 E.g., the US Cuban Democracy Act of 1992, the US Helms-Burton Act of 1996.

2 E.g., US D’Amato-Kennedy Act of 1996.

17



BOMPOCHI TEOPUWN MEXOYHAPOOAHOIO MPABA

[.C. boknan, B.B. Kosanb

of American States noted that “the exercise of such
jurisdiction <...> does not conform with the norms
established by international law...””. The European
Community has sought to resolve jurisdictional con-
flicts with the US over European subsidiaries of US
companies in the Agreement on the Application of
Competition Laws, but the European Court of Justice
(ECJ) held that the Commission had acted ultra vires
in concluding such an agreement™. It is noted that it
was of uncertain value since the problems were not
solved [Shaw 2021:598].

The US explains the extraterritoriality of unilat-
eral sanctions and compatibility with international
law through the Helms-Burton Act which indicates
that “international law recognizes that a nation has
the ability to provide for rules of law with respect to
conduct outside its territory that has or is intended to
have substantial effect within its territory””. The idea
is that investments made by third-country nationals
in property confiscated by the Cuban government
from US citizens would jeopardize any US attempt
to return it to the original owners”™. Therefore, it will
harm the interests of US citizens and, since they are
located on US territory, will therefore have an impact
on US territory [Kerbrat 2021:177]. The question re-
mains as to whether this is accepted by international
law.

As J. Crawford stated, the present UK approach
is that “a state has enforcement jurisdiction abroad
only to the extent necessary to enforce its legislative
jurisdiction” [Crawford 2019:463-464], because such
an approach rests on the existing principles of juris-
diction and is close to the principle of substantial
connection.

Extraterritorial enforcement of legal acts through
unilateral sanctions occupies a grey area in public in-
ternational law””. The issue has also been addressed
in a UN special report noting the US tendency to
over-extend jurisdictional principles through chang-
es to sanctions laws™.

This approach of the United States from the po-
sition of many states expresses the concern of some
states’”’, which also consider it a violation of inter-
national law, in particular, because unilateral sanc-
tions are illegal, their extraterritorial application is
an infringement of the sovereignty of other states
(violation of the principles of jurisdiction and non-
interference in the internal affairs of states), and of
conflicts with the obligations of sanctioning States
under international trade law and international
treaties®.

In the sanctions context, extraterritoriality re-
fers to claims by a state to enforce purely domestic
restrictive acts outside its territory, as well as situa-
tions where that state makes foreign participants in
proceedings with a sanctions element liable in its ter-
ritory [Kritskiy 2021:101]. A current example of this
is the sanctions imposed by some states — the Arab
League boycott of Israel, which allows for the black-
listing of companies from third countries that do
business with Israel [Ruys 2020:14]. However, only
the US is now actively enforcing its extraterritorial
requirements.

Some states take advantage of their position in
the world economy to attempt to extend their na-
tional acts to unlimited territorial limits (in par-
ticular through unilateral as well as secondary sanc-
tions). The use of this state's financial system serves
as one of the grounds. This also illustrates a form of
political pressure within the domestic legal order on
the implementation and adoption of foreign policy
decisions.

It is important to note that it is necessary to de-
termine how serious coercion, through the use of
unilateral sanctions, is necessary for this to consti-
tute a violation of the principle of non-intervention.
International legal doctrine still leaves this question
open. However, as the ICJ noted in the Nicaragua
case®, intervention becomes unlawful when it uses
coercive methods in relation to political, economic,

3 Organization of American States. CJI/SO/Il/doc.67/96 rev.5. 1996. P. 9.
74 CJEU: French Republic v. Commission of the European Communities. C-327/91. 1994. ECR |-3641.

75 US Helms-Burton Act. 1996. 22 US Code § 6081.S. 9.
76 |bid.S. 7.

7 Lohmann S. Extraterritorial U.S. sanctions: Only domestic courts could effectively curb the enforcement of U.S. law abroad.
SWP Comments 5/2019. SWP. German Institute for International and Security Affairs. P. 6.
78 UN GA: Secondary sanctions, civil and criminal penalties for circumvention of sanctions regimes and overcompliance

with sanctions. A/HRC/51/33. 2022. P. 39.

79 Especially Russia, Belarus, Cuba and Syria.
8 Supra note 78.P.13.

81 Supra note 14. P. 349, 440.
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social and cultural systems and in the formulation of
foreign policy, which should be free.

By analogy, then, it can be assumed that if unilat-
eral sanctions affect the conduct of the target state’s
foreign policy, this could constitute a violation of this
principle. For example, in March 2023, against the
background of dramatic changes in the world, Rus-
sia approved a new Foreign Policy Concept®, which
classifies unilateral sanctions as unfriendly actions
against which symmetric and asymmetric measures
can be taken. In addition, priority is given to moni-
toring such actions to protect Russian citizens and
organizations®’.

However, this issue needs to be worked out in
more detail, which remains beyond the scope of this
article. For the time being, we believe it is necessary
to adopt a stricter approach to this issue.

Thus, the use of extraterritorial unilateral sanc-
tions contradicts one of the fundamental principles
of international law - non-interference in internal
affairs.

Unilateral sanctions have become a tool of for-
eign policy for some states. Their extraterritorial
reach poses a challenge to the goal of developing
and maintaining a rules-based international legal
order. UN rejects unilateral coercive measures with
all their extraterritorial effects as tools for political or
economic pressure against any country®. The EU is
opposed to “the extraterritorial application of third
country’s legislation imposing restrictive measures
which purport to regulate the activities of natural
and legal persons under the jurisdiction of the Mem-
ber States of the European Union™.

One of the responses to such actions by some
states is domestic blocking acts. A blocking statute
or regulation is a regulatory act of a state that seeks
to neutralise the perceived wrongful scope of a for-
eign law that extends the state’s enforcement jurisdic-

tion beyond any recognised title of jurisdiction un-
der international law. Such an act compels domestic
companies, individuals or officials to disregard the
law and any foreign enforcement action based on it
[Ventura 2021:221].

The EU Blocking Statute®® was developed as a
countermeasure to extraterritorial sanctions by the
US and other countries to avoid damage to Euro-
pean companies [Abdullin, Keshner 2021:80]. The
main purpose of the statute is to protect EU com-
panies engaged in international trade under EU law
but in violation of the sanction regime imposed by
third countries. The political objective is to demon-
strate condemnation of the sanctions’ regime, which
the EU considered unreasonable and derogatory
[Potemkina 2018:2]. The EU Blocking Statute allows
European companies to make up for losses from ex-
traterritorial measures.

There are potential problems regarding the ap-
plication of the statute in practice. In the context of
the Blocking Statute, European companies may find
themselves in a situation of direct conflict between
EU and US law.

In 2021, it was deemed ineffective¥’, as a “paper
tiger” [Ruys 2020:115], and the recent judicial deci-
sion® will serve as a new impetus for change. There
are also similar examples in other states®.

(1) Such blocking laws are ineffective (in relation
to US extraterritorial sanctions) because they leave
more discretion to law enforcement agencies, which
can be detrimental to domestic companies. How-
ever, such acts may be relevant to mitigate some of
the negative effects of unilateral sanctions [Ventura
2021:225].

This argument is based on the fact that when such
a law is applied, the main role will be played by the
recipient itself: it will choose which of the two legal
orders is most economically beneficial for it in in-

8 The Concept of the Foreign Policy of the Russian Federation. 2023. Para 26. URL: https://www.mid.ru/ru/detail-material-

page/1860586/ (accessed 16.10.2023).
8 |bid. Para 15.
8 UN GA. A/RES/51/103. 1996.

Moscow Journal of International Law - 1 - 2024

8 EU Council: Guidelines on Implementation and Evaluation of Restrictive Measures (Sanctions) in the Framework of the
EU Common Foreign and Security Policy. 5664/18.2018. P. 52.

8 EC Regulation 2271/96, amended by EU Regulation 2018/1100, and 2018/1101.

8 European Parliament: Amendment to the Blocking Statute Regulation. 2022. URL: https://www.europarl.europa.eu/
legislative-train/theme-a-stronger-europe-in-the-world/file-blocking-statute-regulation (accessed 04.02.2023).

8 CJEU: Bank Melli Iran v Telekom Deutschland GmbH. Case No. C-124/20. 2021.

8 E.g., Foreign Extraterritorial Measures Act (RSC, 1985, c. F-29); Russian Federal Law No. 127-FZ “On Measures (Counter-
measures) against Unfriendly Actions of the United States of America and Other Foreign States”4 June 2018; Ley de protec-
cion al comercio y la inversion de normas extranjeras que contravengan el derecho internacional (Ley Antidoto) [Mexican
blocking statute of 1996], etc.
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ternational economic relations (it will lose more by
complying with the blocking law or by complying
with the foreign sanctions regime). In this case, only
substantial punishment can induce the choice of a
single-party [Ruys 2020:99].

This was reflected in the ICJ, where lawyers for
Iran demonstrated that updating the EU Blocking
Regulation after the renewal of US extraterritorial
sanctions against Iran did not prevent European op-
erators from applying such foreign sanctions®. The
Court found in the interim measures order that the
application of US sanctions by foreign operators
could cause irreparable harm to the rights invoked
by Iran, and justified the indication of interim meas-
ures to ensure unrestricted exports to Iran of various
goods and services®'.

It turns out that state bodies will punish compa-
nies of their state, thereby slowing down economic
and business activity. However, this does not have
any effect on the reason for such a blocking action.

(2) Another remark is the effect of secondary US
sanctions, as a result of ignoring and actual inaction
of the blocking mechanism.

Existing blocking statutes prohibit national
courts and tribunals from recognizing or grant-
ing exequatur to these secondary sanctions. Such a
principled prohibition does not deter US courts or
law enforcement agencies from applying such sec-
ondary sanctions®. Also, judicial recognition and
exequatur are of no use in cases where the operator
voluntarily fulfils its obligations through settlement,
given the operational risk it is exposed to in the
US market.

It is highly unlikely that US courts or authori-
ties could refrain from issuing secondary sanctions
against a foreign operator based on a blocking law
[Ventura 2021:233].

(3) The improbability of compensation for
damages.

The most important source of losses that local
companies may suffer as a result of secondary sanc-
tions, in this case, may be US law enforcement agen-
cies since the provisions of the blocking statutes are
written in general terms, and therefore it is possible
to apply prima facie against them in this case.

It is noted that an action for damages against
any such authority would be tantamount to holding
the United States responsible for acts committed in
the exercise of public authority (acta jure imperii)
[Ventura 2021:237]. However, this is unlikely to be
successful. In this light, again, the compensation
mechanism will be applied against individuals when
their conduct is detrimental to the injured person
through the application of foreign law. And as noted
above, this is considered the result of free economic
choice, and not the result of the application of for-
eign law. Thus, national blocking acts are not yet
an effective remedy for domestic companies facing
foreign extraterritorial sanctions regimes [Ventura
2021:237-238; Ruys 2020:99].

It is noted that the main problem with the effec-
tiveness of blocking statutes lies in their application
by national courts. In particular, under the Block-
ing Statute of the EU, a judge can put forward many
grounds for ignoring its applicability. In this context,
it is not surprising that operators may willingly com-
ply with foreign sanctions regimes and, depending
on the circumstances, make a deal with US law en-
forcement.

Perhaps the most effective feature of blocking
statutes, and the reason for their success, lies in their
legal value in terms of public international law. They
represent a critical element of state practice. They
express a position against the usual rule that allows
the extraterritorial application of foreign sanctions
regimes.

From this point of view, blocking statutes carry
considerable weight in ongoing or forthcoming in-
ternational litigation, in a hypothetical appeal to the
advisory opinion of the ICJ.

Moreover, the blocking of extraterritorial uni-
lateral sanctions may be regarded as the object of
a “reciprocal countermeasure”. In this regard, the
blocking must be temporary, justified and lawful,
and conditioned on the fulfilment of the purpose
of its imposition, such as inducing compliance with
the obligation and cessation of the internationally
wrongful act with reparation to the injured State.

Thus, the limitation of extraterritorial legislation
may be as a countermeasure in the case of the legality

% |CJ: Alleged violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Islamic Republic of Iran v
United States of America). CR 2018/16. Verbatim record. 27 August 2018. P. 71.

1 |CJ: Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Islamic Republic of Iran v.
United States of America). Provisional Measures. Order. 3 October 2018. I.C.J. Reports 2018. P. 623. P. 88-90, 98.

92 Société Nationale Industrielle Aérospatiale v United States. 482 US 522 (1987). Restatement § 437, Reporter’s Note 5,

41-2.
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of its application [Keshner 2021:168-169]. However,
the subject composition of the application of such a
countermeasure remains controversial, since such a
blocking act is directed not at the target state, but at
its citizens and organizations.

5. Conclusion

Summarizing the above analysis, it can be con-
cluded that the unilateral sanctions imposed by some
States today do not have any standard or form. Such
measures are not legal under UN SC sanctions. Uni-
lateral sanctions serve as an effective foreign policy
tool used as a political signal or to put pressure on
another state to change its behavior [Boklan, Mu-
rashko 2022:144]. It is more an instrument of coer-
cion, particularly inherent in the “rule-based order”
approach.

Unilateral sanctions present a complex and mul-
tifaceted issue within the realm of international law.
Unilateral extraterritorial sanctions pose challenges
to non-intervention. By extending the jurisdiction of
imposing states beyond their borders, these measures
can be seen as interference in their internal affairs.

From the perspective of international law, the
question remains intractable: how to determine
whether the impact of economic pressure exerted by,
for example, the US, is serious enough to turn it into
the necessary level of coercion to violate the princi-
ple of non-intervention, or whether it remains within
the normal areas of competition between sovereign
actors who use economic pressure to influence the
policy choices of others [Schmidt 2022:80]?

Unilateral economic sanctions cannot be con-
sidered as countermeasures, retaliation and repris-
als, economic sanctions or UN SC sanctions. Such
actions by States are purely politicized and have no
basis or standards. Furthermore, to avoid abusive
use of the WTO security exceptions as ground of
justification of the unilateral sanctions, its context
should be understood as encompassing only mili-
tary and closely related to military issues and does

not cover political, economic, cultural or any other
interests and relations. Russia’s Permanent Mission
to the WTO has pointed out that “aggressive and
politically motivated restrictions” threaten the entire
world trade system with a significant impact on sup-
ply chains, which are already struggling to recover
from the pandemic®. A broad interpretation of the
national security exception by WTO DSB will lead
to the opening of a “Pandora’s box” and the abuse of
this tool for protectionist purposes under the guise of
national security [Boklan, Murashko 2022:156].

The extraterritorial application of unilateral sanc-
tions indicates that the basic principle of non-inter-
vention is being violated.

The adoption of blocking laws has several ad-
vantages. First, it reflects the clear position that the
state does not accept the extraterritorial effect of any
foreign acts, and it will block unilateral sanctions
imposed either on it or on countries that have close
partnerships with it. As the EU itself acknowledges,
the adoption of its Blocking Regulation “sends an
important political message” and was construed as
a “bargaining chip” for seeking exemptions from
US secondary sanctions for the benefit of EU com-
panies®. Secondly, it helps companies reduce legal
risks. For example, they can argue force majeure
against their business partners by citing their block-
ing laws. Third, it may discourage foreign companies
from complying with unilateral sanctions imposed
by other countries. However, such blocking laws
may present companies with a dilemma of wheth-
er to comply with unilateral sanctions or national
blocking laws. Moreover, blocking the extraterrito-
rial reach of unilateral sanctions can be considered
a legal countermeasure under international law, but
does not directly affect the target state.

Presented analysis shows that unilateral sanctions
being new phenomena require clear qualification
under international law as unlawful measures incon-
stant with international law. Such qualification is re-
quired to provide effectiveness and prevent abusive
use of international law.

% Communication from the Russian Federation. WT/GC/245. Doc 22-2317.2022.
° Immenkamp B. Updating the Blocking Regulation — The EU’s answer to US extraterritorial sanctions. European Parliamentary
Research Service. 2018. URL: www.europarl.europa.eu/RegData/etudes/BRIE/2018/623535/EPRS_BRI(2018)623535_EN.pdf

(accessed 05.02.2023).
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MEXOYHAPOAHO-NMPABOBOE
PErYJINPOBAHUE AEATEJIbHOCTU
FrOCYOAPCTB B PETMOHE bOJIbLUOIO

CPEAN3ZEMHOMOPDA

BBEJJEHME. B cospemertom mex0yHApOOHOM
U 6HYMPUOCYOAPCIMBEHHOM MOPCKOM Npase 6ce
bonee ouLymMuUMOti CMAHOBUMCS  PeUOHATLHAS
ppazmeHmayus npasosozo pezyiupoBanus, 4mo,
8010 01epedn, 00veKMUBUPYeM U AKMYATUIUpyem
opmuposare KOMNIEKCHbIX MACCUBOS HOPUOU-
UeCKUX HOPM, 00DeOUHEHHDIX CO2NACOBAHHOCNLIO
NONUMUKO-NPABOBLIX NO3UUUTI 00208aPUBATOULUX-
s 20CY0ApCMe, UMeUsUX HAWUOHATIbHbIE UHMe-
pecvl 8 coomeemcmaytoueti akeamopuu, npeicoe
8ce20, NPUOPENCHDIX 20CYOAPCE, PACHPOCPAH-
J0UUX CBOLL 20CY0APCIMBEHHbLTL Cy8epeHumen Ha
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onpedeneHHvle Y4ACMKU MOPCKUX NPOCHPAHCINS.
B amom konmexcme peeuor bomvuozo Cpedusem-
HOMOPbA Criedyem paccmampueéanms Kak 00UH u3
BANCHETIUUX 8 MUPOBOM MOP2060M MOPENIABaAHUU
U 80EHHO-MOPCKOM 00ecnedeHUu MexoyHaApoOH020
mupa u 6esonacHocmu. JlanHoiii 6acceiin ¢ mouku
3peHUs 102UCUKU ONMUMATIbHOIM 00PA30M C653b1-
saem Amnanmuueckuti u VIHOutickuii okeanul, 4mo
mpebyem Popmuposanus Haonexmauieti Hay4Ho-
Memooon0eu1eckoti 0CHO8bL OIS NOTHOUEHHOL pe-
AnU3AYUU OCHOBONONAAIOULE20 NPUHUUNG MENHOY -
HAPOOH020 COMPYOHUUECINEA 6 MOPCKOTL NONUMUKE
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20Cy0apcme pecuoHa U nocnedyou,eo Hopmamue-
HO20 NPaBoB020 PezyNUPOBaAHUsS COOMBENCIEYH0-
UUX 00ULeCIBEHHDIX OMHOUEHUTI.

MATEPUATJIBI I METOJBI. /Ins obocHosarus
uenecoobpasHocmu  evideneHus bonvuiozo Cpe-
OU3EMHOMOPbSL 68 Kauecmee CAMOCHOSANENbHO20
00veKma npasosozo pezynuposarus Oviiu pac-
cmompeHvl 00usUe U CneyuanbHvle Mexo0yHapooHo-
npasoevie 002060pbl, 6HyMpeHHee 3aKOHO0AMmeb-
CMB0 CPeoU3eMHOMOPCKUX 20Cy0apcme, a makie
0OKyMeHMbL  NOUMUKO-NPABOB020  Xapaxmepa,
ceudemenvcmeyousue 0 HATUYUU ONpedeneHHbIX
CNOPO6 U CUMYauuti 60Kpye HEKOMOPbIX 30H CPeoU-
3eMHOMOPCKOL aKeamopuu, npexoe 6cezo, 6 paiio-
He Bocmourozo CpedusemHomopos. s nomyueHus
00cmosepHbIX U 000CHOBAHHDIX Pe3yNbIanios uc-
C71e008aHUS NPUMEHSIUCL Memo0bl HAYUHO020 NO-
3HAHUA:  POPMATLHO-IOPUOUHECKUT], T02UHeCKUL,
UCMOPUKO-NPABOBOL, Memo0 CUCEeMHO-CIPYK-
mypHozo ananusa. Tax, gopmanvHo-ropudusecKuil
Meroo N0360UT NPOACHUMb COOEPHAHUE U CMBICTL
MeHOYHAPOOHO-NPABOBHIX 002080P06, 3AKIOUEH-
HbIX 6 PA3HOE 8peMs U HANPABTIEHHBIX HA Ype2y/iu-
posarue 00uLecBeHHbIX OMHOUEHUTE 8 MOPCKOU
cpepe. Jloeuneckuii memo0 0an B03MONHOCHDL
060cHO8AMb  HEOOXO0UMOCML  BCECHOPOHHE20
MeHOYHAPOOH020 COMPYOHUUECTNBA NPUOPEHCHDIX
eocyoapcme bonvuiozo Cpeousemuomopus. ITpu no-
MOULU UCOPUKO-NPAB06020 Memoda Ovin cOenaH
0030p MUPOBOTLL, CO8eMCKOL U POCCULICKOTL npax-
MUKU NPUMEHEHUS HOPM BHYMpPeHHe20 U Mexoy-
HAPOOHO20 Npaséa no nNpooéemam, C6A3AHHLIM C
obecneueruem MexOYHAPOOHO20 NPABONOPAOKA
6 pezuore Bomvuioeo CpedusemHomopos. Jlozuqe-
CKUll Memoo No3607UN BbiICHPOUMb HE0OX00UMble
C6A3U U 3AKOHOMEPHOCIU PA3BUMUST MEHOYHAPOO-
HO-NPAB06020 pecynuposanus 6 peeuore bonvuiozo
CpeduseMHOMOPbS 6 00U4eM KOHMeEKCe NPOUCXO-
OAUSUX YHUBEPCATILHDIX U PEUOHATIbHBIX NOAUMU-
KO-npasosuvix npoueccos u mparvcopmavuii. Ilpu
NOMOWLU Memooda CUCMEeMHO-CHPYKIMYPHO20 aHa-
7U3a y0anocy 0moopasume UenocmHuyo KapmuHy
npasomeopuecmea u npasonpumeHeHUs cpeousem-
HOMOPCKUX 20CY0apcme, HANPAB/IeHHbIX HA Pop-

Moscow Journal of International Law - 1 - 2024

MUpo6aHue yHUPUUUPOBAHHDIX NPUHUUNOE U HOPM
OCyu,ecmesieHUss Cy6epeHHbIX Npas NpubpescHvix
eocydapcms.

PE3V/IBTATBI MCCIIEDOBAHUA. MexoyHa-
POOHO-NPasosoe pezynuposarue OMHoueHUli 6 pe-
euoHe bomvuiozo CpeousemMHOMOPbs umeem 3HAUU-
menvHy0 cneyuduxy, mpedyrouyro danvHeliuiezo
paseumusi mex0yHapooHo2o compyoHuuecmsa u
0mMoOpasieHUss KOHCeHCYAIbHbLX NOIOKEeHUI 6 pa3-
pabamvleaemvix MHO20CHIOPOHHUX 002060PaX.
OBCYIKIEHMWE U BbIBOIDbI. Hacmosawas pa-
boma nocesuLeHa UCCIe006aHUI0 OCHOBHBIX TeH-
OeHyuil paseumus pezuona bonvuiozo Cpedusem-
HOMODPbSL 6 4acmu POPMYIUPOBAHUSL KTHOUEBbIX
MeHOYHAPOOHO-NPABOBHIX OPUEHIMUPOS U NPABUIL
noeedeHUs 6X00AU4UX 8 Heeo eocydapcms. B kaue-
cmee 00veKma Uccned08aHUs 63sAMovl NPA6OOMHO-
WeHUS, 0Cyujecmensiembvle 6 MOPCKUX NPOCHIPAH-
cmeax bonvuiozo Cpedu3eMHOMOPbS KAK 00HO20 U3
K/IH04eBbIX Pe2uOH08, 00HOBPEMEHHO CO C60ell IKO-
HOMUYECKOTl U NOMUMUUECKOL 3HAYUMOCHbIO S6-
JIAIOULe20CST HEOMDEMIIEMOTE 30HOTE Peanu3ayuu Ha-
yuoHanvHvix unmepecos Poccutickoii Pedepayuu,
pacnpocmpanouuxcsa Ha éecb Muposoii okeaH.

K/ITIOYEBBIE CJIOBA: mopckoe npaso, mopeo-
6oe mopennasarnue, bonvuioe Cpedusemmomopoe,
Mopckas 0okmpuHa, mexn20cyoapcmeeHHole Om-
HOWleHUs, HAUUOHATIbHbIE UHINEPechl, IKO/I02UYe-
ckoe COmpyOHUUecme0, MOPCKAs 0e30nacHoCmb,
B0€HHO-MOPCKUE CUJIbL, MEHOYHAPOOHO-NPABOEOL
PeAUM MOPCKUX NPOCMPAHCINE

1 IIMTUPOBAHMS: Kosanp B.H., Bacu-
nveB C.A., Togpoanuk E.B., I[Tommugyx A.B. 2024.
MexIyHapOoHO-IIpaBOBOE PEeryIpoBaHNe [es-
TEeNBHOCTY TOCYIAPCTB B pernone bonpmoro Cpe-
[M3eMHOMOPBsI. — MOCKOBCKULL HyPHAT MeHOYHA-
poorozo npasa. Ne 1. C. 24-43. DOL https://doi.
org/10.24833/0869-0049-2024-1-24-43

Asmopul 3ag6nsa10m 06 0mMcymcmeuy KoHdauxma
UHMepecos.
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INTERNATIONAL LEGAL REGULATION
OF ACTIVITIES OF STATES
IN THE GREAT MEDITERRANEAN REGION

INTRODUCTION. In modern international and
domestic maritime law, regional fragmentation of le-
gal regulation is becoming more and more noticeable,
which, in turn, objectifies and actualizes the forma-
tion of complex arrays of legal norms, united by
the consistency of the political and legal positions
of the contracting states that have national interests in
the relevant water area, primarily-coastal states ex-
tending their state sovereignty to certain areas of mar-
itime space. In this context, the Greater Mediterrane-
an region should be considered as one of the most
important in the world merchant shipping and naval
support of international peace and security, as a basin
that optimally connects the Atlantic and Indian
Oceans from the point of view of logistics, which re-
quires the formation of an appropriate scientific

26

and methodological basis for full implementation
of the fundamental principle of international coopera-
tion in the maritime policy of the states of the region.

MATERIALS AND METHODS. To substantiate the
expediency of singling out the Greater Mediterranean
as an independent object of legal regulation, general
and special international legal treaties, the domestic
legislation of the Mediterranean states, as well as po-
litical and legal documents indicating the existence of
certain disputes and situations around certain zones
of the Mediterranean water area, primarily - in the
Eastern Mediterranean region. To obtain reliable and
substantiated results of the study, methods of scientific
knowledge were used: formal-legal, logical, historical-
legal, system-structural analysis. Thus, the formal le-
gal method made it possible to clarify the content and
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meaning of international legal treaties concluded at
different times and aimed at regulating public rela-
tions in the maritime sphere. The logical method made
it possible to substantiate the need for comprehensive
international cooperation of the coastal states of the
Greater Mediterranean. With the help of the historical
and legal method, an overview was made of both the
world, Soviet and Russian practice of applying the
norms of domestic and international law on issues re-
lated to ensuring international law and order in the
Greater Mediterranean region. The logical method
made it possible to build the necessary connections
and patterns of development of international legal
regulation in the Greater Mediterranean region in the
general context of ongoing universal and regional po-
litical and legal processes and transformations. Using
the method of system-structural analysis, it was pos-
sible to display a holistic picture of law-making and
law enforcement of the Mediterranean states, aimed at
the formation of unified principles and norms for the
exercise of the sovereign rights of coastal states.
RESEARCH RESULTS. International maritime
merchant shipping seems to be a very complex area of
public relations with a large number of entities that
have different legal status and, accordingly, are related
to each other in a very different way.

1.  MexayHapogHO-PaBOBble  IOJXO/bI
K OIpefe/IecHNI0 MOHATUA M NPOCTPAHCTBEHHOI
cdepsi pernona bonbmoro CpeguszeMHOMOPbS

Ha/IM3UPYsl OCOOEHHOCTY MeXIYHapoh-

HO-IIPAaBOBOTO PETYNMPOBAHUA B PETMOHE

bonpmoro CpennszeMHOMOpbs, Ipexpe
BCEro, CIEeAyeT IMOLYEPKHYTb PO/Ib M 3HAYMMOCTD
YKa3aHHBIX MOPCKIX IIPOCTPAHCTB B 9 PEeKTUBHOI
KOMIIIEKCHOJI pean3alyy HalllOHaIbHbIX NHTEpe-
coB Poccuiickoit Oemepaiym, 0603HaYeHHBIX B HO-
BOJI MoOpCKOIl HOKTpMHE, YTBEPXK[EHHON YKa3oM
ITpesupenta PO ot 31 urons 2022 . Ne 512! (manee -
Mopckas JOKTpMHA).

B coorBerctBum ¢ m. 53 MoOpCKON JOKTPMHBI,
Cpen3eMHOMOPCKMIT OaccellH OTHOCUTCA K ar-
JTaHTMYECKOMY DPE€TMOHA/IbHOMY HAaIpaBIE€HMIO Ha-
LVIOHA/IbHOJ MOpcKoy nomutvkn Poccmiickoit @e-

DISCUSSION AND CONCLUSIONS. This work is
devoted to the study of the main trends in the develop-
ment of the Greater Mediterranean region in terms of
formulating key international legal guidelines and
rules of conduct for its constituent states. The object of
the study is the legal relations carried out in the mari-
time spaces of the Greater Mediterranean as one of the
key regions, which, along with its economic and politi-
cal significance, is an integral zone for the implemen-
tation of the national interests of the Russian Federa-
tion, extending to the entire World Ocean.

KEYWORDS: maritime law, merchant shipping,
Greater Mediterranean, Maritime Doctrine, interstate
relations, national interests, environmental coopera-
tion, maritime security, naval forces, international le-
gal regime of maritime spaces
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pepanuy. C okeaHOrpauuecKoil TOYKM 3peHMsA
TaKOJl INOAXOJ sB/IAETCSA BIIONHE 0OOCHOBaHHBIM,
nockonbKy CpefuseMHOe MOpe IIpeficTaBIAeT COo-
0011 MeXMaTepUKOBOe MOpe, CBA3aHHOe Ha 3amajie
¢ ATmaHTIYecKUM okeaHoM [mbpanTapcKuM nponu-
BoM [[panyanckmit 1971:8].

ITpu srom nop bonpmum CpennseMHOMOpPbEM,
Ha Hall B3IVLAJ, HEOOXOAMMO ITOHMMATD BCIO COBO-
KYITHOCTb COCTaB/LAIOIINX €ro aKBaTopuil (Moperi,
HPOJIBOB, 3a/IMBOB, KAHAJIOB), @ TAK)Ke TePPUTOPUN
HPUOPEXHBIX TOCYAAPCTB, MMEIOMUX IIONUTHYe-
CKH€e, COLIMATbHO-9KOHOMUYECKNE, IKONMOTMYECKIE,
TYMaHUTAapHbIe ¥ pyrye OOLIeCTBEHHO 3HAYMMBIe
VIHTEpeChl B 3TUX aKBATOPUAX M 00/MafaloNINX Cy-
BEPEHHBIMM IIPaBaMMl B COOTBETCTBYIOIIMX 30HAX,
IpelyCMOTPEHHBIX YHUBEPCATbHBIMU U PETMOHAIb-
HBIMY KOHBEHLMAMU II0 M&X/yHapOLHOMY MOPCKO-
MY IIpaBY, a TaK)Ke BHYTPEHHMM 3aKOHOIATENbCTBOM

' Mopckas goktpuHa Poccuiickoin Oefiepaumm, yTB. Ykasom Mpe3ugeHTa Poccuiickoin Oegepauum ot 31 uona 2022 r.
Ne 512 // CobpaHue 3akoHodamesnscmaa Poccutickol ®edepayuu. 2022. 1 asr. N2 31. Ct. 5699.
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(B 4aCTHOCTM, HalpuMep, UMEHHO HOPMaMIU BHY-
TPEHHETO POCCUIICKOTO 3aKOHOJATEbCTBA OIIpe-
fleNIieTCA PEXUM MCHO/Ib30BaHNUA A30BCKOTO MOPS
Kak BHyTpeHHero Mopsi Poccuiickoit Pepeparyn).

Vcxopst U3 Togo0OHOI MHTEPIIPeTALIN IIPEefle/IoB
aKBaTOPMA/IbHbBIX M IIPU/IETAIOMINX K HUM TeppUTO-
pMaIbHBIX IPOCTPAHCTB, COCTaBIALIMX bonbioe
CpenuseMHOMOpbE, K [AHHOMY PEIMOHY CIIefy-
€T OTHEeCTM AaKBATOPUM TAKUX MOpell, KaKk Afpua-
TUYECKOE, A}Ib60paH, baneapckoe, Jlonmuueckoe,
Kunpcxkoe, Kpurckoe, JleBantuiickoe, JIusuiickoe,
JIurypuiickoe, Tuppenckoe u Ireiickoe, a Takxe
BXopAIMX B bacceitH CpepusemHoro mopsi Mpa-
MopHoro, YepHoro m AsoBckoro Mopeit. Kpome
3TOro, HeoTbeM/IeMoil 4YacTbio bosmbioro Cpenu-
3eMHOMOPbs ABJIAIOTCA MHOTOYMC/IEHHBIE O(QUIIN-
a/IbHO INIPM3HAHHBIE 3a/MBbl ¥ IPOJMBBI, BK/IOYas
UMeIOIUII K/II04eBOoe 3HayeHNe I YCTaHOBJIEHM:
aTaHTN4YecKoit npupoxnbl CpennsemHoro mops -
OpantapcKuii mpoanB, 1, Ha Haul B3y, CyaLKuit
KaHa/l KaK MCKYCCTBEHHO CO3JIaHHBIN 0OeclTn30-
BbIIT CYOXOJHBII KaHasI, coefuHsAtomuii CpennseM-
Hoe 1 KpacHoe Mops, 4TO OfJHOBPEMEHHO O3HayaeT
HPVMHIUINATLHO He0OX0AMMOe /11 MIPOBOTO TOP-
TOBOTO MOPEI/IABAHMA CYIOXOHOE COeflHeHMe AT-
JAHTUYECKOTO U VIHAMIICKOTO OKEaHOB.

Bmecte ¢ TeMm k pernony bombuioro Cpennsem-
HOMODbsl C IOMUTUKO-IIPAaBOBOil TOYKM 3peHN,
0e3yC/I0BHO, 11e71eCO000pasHO OTHOCUTb He TOJIBKO
CaMy aKBaTOPMM MOPCKMX IPOCTPAHCTB, HO 1 IIPU-
OpeXXHble TOCYAApCTBa, OCYIeCTB/IALINE TOTHBII
60 OrpaHNYEHHbII MeX/YHapOSHO-TIPABOBBIMI
HOPMaMJ CYBEPEHMTET HaJl OIpeJe/leHHbIMM Ya-
CTAMU CPeY3eMHOMOPCKMX akBartopmit. K Takum
rocygapcTsaM oTHocATcs Poccuiickas Oepeparya
(AszoBckoe m YepHoe mops), Ipysms, Pymbinus,
Bonrapus, A6xasus, YkpanHa (4epHOMOpPCKIE FOCY-
lapCTBa, pacCMaTpyBaeMble B KOHTeKCTe popMupo-
BaHMA U pasBUTUA KoHLenTa bonbimoro Cpegusem-
HOMOpb}I), Vicnanns, @pannua, Monaxko, VMranns,
Manbra, Cnosennus, Xopsarus, bocuns u Iepie-
roBuHa, YepHoropus, Anbanus, Ipeuus, Typums,
Cupus, Kump, /Iusan, M3pauns u Erunet, JIusus,
Tynuc, Amxup, Mapokko, a Takxe TeppUTOPUN C
VHBIM CTaTyCOM, Takue Kak Typenkasa Pecrry6mika
Cesepubrit Kump, [ubpanrap n Cexrop lasa.

Cronb 3HaYMTENbHOE KOMMYECTBO IPUOPex-
HBIX TOCY[ApCTB, MMEKLIMX CBOM IONUTHYECKMEe
U 3KOHOMMYECKNE WHTEpPEChl, BIIONHE JIOTMYHO
[leTEPMUHNPYET HEOOXOAMMOCTb KOMIUIEKCHOTO
yPery1mpoBaHus, KOTOpoe JIOJDKHO CTPOUTbCA Ha
KOMIIDOMJICCHOIl OCHOBE C YBa)XeHUEM TIoCyfap-
CTBEHHOTO CYBEPEHUTETA KaXK/IOM CTPaHbL.
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PaccmarpuBas HemocpencTBeHHO 6acceitH Cpe-
[II3eMHOTO MOpsSl KaK IIPOCTPAHCTBEHHYI cdepy
peanusalnyy HallMOHAIbHBIX MHTepecoB Poccun Ha
aT/IAHTMYECKOM HaIlpaBJIe€HMUM, OTMETUM, YTO CO-
I7acHO 1. 58 MOpCKOI JOKTPUHBI K JOITOCPOYHBIM
3a/jayaM POCCUIICKOM MOPCKOM HOMUTHKU B 3TOM
pernoHe OTHOCATCA: a) IpeBpallleHNe PperuoHa
B 30HY BOCHHO-IIOJINTIYECKOI CTAOMIBHOCTIL U [0~
OpococenicTBa; 6) obecreyeHre JOCTaTOYHOTO BO-
€HHO-MopcKoro npucyrcrsusa Poccutickoit Pepepa-
LMY B PETMOHE Ha IIOCTOSIHHOI OCHOBE; B) Pa3BUTHE
KPYUM3HOTO Cyfi0X0fcTBa 13 mopToB Kprima u Kpac-
HOJIapCKOro Kpas B cTpaHbl Cpefn3eMHOMOPCKOTo
OacceitHa.

AKTya/IbHOCTb ¥ CBO€BPEMEHHOCTb CTpaTeru-
4eCKOil ITOCTAHOBKM JBYX IEPBbIX 3a/jad CBA3AHO,
Hpexje BCero, ¢ MHTeHCUpUKanueil KOHPPOH-
TauyonHoit mnomutukyu Opranmsauyn CeBepoar-
nantudeckoro porosopa (HATO), nampasnennoii,
IpeXJie BCEro, MpPOTUB >KM3HEHHO Ba>KHBIX IOJN-
TUYECKMX U 3KOHOMUYECKMX MHTepecoB Poccum.
ITpu sTOM CrefyeT OTMETUTD, YTO 3a4acCTyIO0 IOTEH-
IMaJIbHO KOH(QIMKTHBIE CUTYalMy IPOBOLUPYET
BOEHHO-IIONIUTNYECKOE PYKOBOACTBO TOCY/apCTB,
HEIIOCPEeJICTBEHHO He BXOJAIIMX B PeruoH boib-
moro CpefnseMHOMOpPbs YacTbIO CBOMX AKBATO-
puit ¥ IpUOPEXXHBIX TEPPUTOPUIL, HO CTPEMSIINXCS
OKa3bIBaTh 3HAYMTENbHOE NONUTHYECKOE BIMAHUE.
B orpenbHBIX CTydasX MOMBITKY TaKOTO BIMAHMA
HepexofiAT B HEIIPUKPBITOE /laB/IeHMe, BIMALIee Ha
peannsannio UCKIIYNTE/TbHbIX CyBepPEeHHbIX II0JTHO-
Mounmit NpuOpeXHbIMM TocyapcTBaMu. Takue mosn-
HOMOUY, 6€3yC/IOBHO, OTHOCATCS K MIX BHY TPEHHell
KOMIIETEHIIMM KaK B COOTBETCTBMM C BHYTPEHHUM
3aKOHOJIaTeNIbCTBOM, TAaK U MEXJYHAPOJHbIM IIpa-
BOM, BK/II0Yasl yPOBEHb YHUBEPCATbHBIX MHOTOCTO-
POHHMX KOHBEHIIMIT B MOPCKOIT cdepe.

B xauecTBe mpuMmepa TaKMX HeJPY>KeCTBEHHBIX
mericTBuUl rocymapcTs — ureHoB HATO B Mopckux
npocrpaHcTBax  bompmoro  CpepuseMHOMOPB,
BK/IIOYasA HPMOPEKHbIE CyBEepeHHblE TEPPUTOPUM
poccurickoro IIpuyepHOMOpDs, MOXXHO IIPUBECTU
VMHUUEHT, npousomenmuit 23 nwoHA 2021 r., korga
opuranckuit acmuzer; D36 HMS Defender npu me-
pexone u3 . barymu (Ipysus) B r. Oneccy (Ykpansa)
IO XOJy CBOEro [BJKEHVA HEOXUJJAHHO CBEPHYII
B TeppuTOpMasbHble BOfbl Poccui, NOKMHYB MX Ha
TpaBep3e Mbica OuoneHT BO/MM3M ropopa penepans-
Horo 3HaueHusA CeBacTONONA TONbKO IOCTIE YIpo-
3bl NPUMEHEHMA POCCUIICKOI aBUALVMM, IIOHATON
1o TpeBore ¢ aspoppoMa benpbek [[on0BeHUeHKO
2022:57]. Takue peilcTBUsI OPUTAHCKUX BOEHHO-
MOPCKMX CUJI, 0e3yC/IOBHO, SIBIAITCS abCOMIOTHO
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HEeJOMYCTUMBIMI MCXOJiA U3 PACHPOCTPAHEHNS TO-
CYIapCTBEHHOTO CYBEPEHNUTeTa IPUOPEKHBIX TOCY-
IAPCTB Ha UX TePPUTOPYAIbHBIE BOIBI, VI AB/IAIOTCA
[IOCTAaTOYHBIM OCHOBAHMEM /I IIPUMEHEHUA Mep
[0 YCTPAaHEHMI0 IIOTEHLMANbHON MHOCTPAHHOIN
BOEHHOI yrpospl. IIpyu sTom poccmiickas cTOpoHa
HpOSBM/IA JOCTATOYHO B3BELICHHYIO, IIOTHOCTDHIO
OCHOBAHHYI0 Ha MEXJYHapOJZHO-IIPAaBOBBIX IPVH-
IMIaX ¥ HOPMaX peakIMI0 Ha IPOM3OIIe NIl VH-
IVAeHT, 3QPeKTUBHO IpU OMOIIYM aBUALMOHHOTO
CONIPOBOXK/IEHVsI BBIHYAMB OpPUTAHCKMIT KOpaOib
NOKMHYTb TeppuUTOpuanbHble BoAbl Poccuiickoin
Deneparum.

B 1enom, He06XOAMMO ITOTYEPKHY Th, YTO BOIIPO-
CBbl pasrpaHMYeHNsA U 0COOEHHOCTEI MEXyHapOs-
HO-IIPABOBOTO PEXMMa MOPCKUX IPOCTPAHCTB B
Bonbimom CpeanzeMHOMOpbe (KaK, BIIPOYeM, 1 JTH0-
OBIX APYTUX PETVOHOB, ABJIAMNXCA YacTAMU Mu-
POBOTO OKeaHa, ypery/MpoBaHbl Ha YHIBEPCaTbHOM
KOHBEHIIMOHA/IbHOM YPOBHE COOTBETCTBYIOIIVIMI
nonoxxeHussmu Konsennym Opraunsanym O6benn-
HenHbix Harmit (zanee - OOH) o Mopckomy mmpaBy
ot 10 mexabps 1982 .2

Tak, Bce rocymapctBa bonbiroro CpennsemHo-
MOpb B LIe/IOM C/IEfYI0T YCTAHOB/IEHHBIM B YKa3aH-
HOM JIOKYMEHTe IIpefie/iaM TeppPUTOPUAIbHBIX BOJ
(12 MOpCKMX MWIb), IpUIeXalleit 30Hbl (24 Mop-
CKMe MWIM) M MCKIIOYUTENIbHOM 3KOHOMUYECKOI
30HBI (200 MOPCKVX MUJIb), MUMIIJIEMEHTPOBAB yKa-
3aHHbIe HOPMBI B CBO€ BHYTPEHHEE MOPCKOe 3aKO-
HOJATe/IbCTBO.

Haubonpuryro 1mpo6eMHYI0 — COCTaB/IAIOLIYIO
IPJ 3TOM MMEIOT BOIIPOCHI PasTPaHIYeHUSA KOHTHU-
HEHTA/IBHOTO 1iefbga, YTO CBSI3aHO C TaKuMU (ax-
TOpaMM, Kak: Ha/ln4ye MEX[yHapOJHO-IIPaBOBBIX
CIIOPOB O CTaTyce U NPUHAJJIKHOCTU HEKOTOPBIX
OCTPOBOB; IIePMaHEHTHBIE IIONUTIYECKIE Pa3HOITIA-
CUA OTZE/IBHBIX CPENV3eMHOMOPCKMX TOCYAApCTB,
IepeTeKaolle BO B3aMMHbIE TEPPUTOPUA/IbHbIE
IpeTeH3MI; SKOHOMIYECKOe U PeCypCcHOe 3HaueHMe

KOHTMHEHTA/IbHOTO 1Ie/bda, 0O0yCIOBIeHHOE CY-
IIeCTBEHHBIM KONMYECTBOM M KayeCTBOM 3aIlacoB
YI7I€BOZIOPOJIOB Ha JJaHHBIX y4aCTKaX.

AKTya/IbHBIM IIPMMEPOM MEX[YHapOJHO-IIpa-
BOBBIX PasHOITIACUIL O CTaTyce M NPUHAIEKHOCTH
CPeN3eEMHOMOPCKIX TEPPUTOPUIL U AKBATOPMUIL SAB-
NAeTcsA B3a¥MHOE HellpM3HaHMe IIOIUTUKO-IIPaBo-
BbIX mosuiyit Typuyu u Iperyn, obocTpuBIneecs
nocrie nopmucanns 27 Hos6ps 2019 r. Memopanpy-
Ma O pasrpaHMYeHUM MOPCKOII 30HbI B BocTouHOM
Cpennsemuomopbe Mexay Typumeit u Jlusueir’, B
OCHOBY KOTOPOTO OBIIO IIONIOKEHO HeIpU3HaHMe
IpaBa I'PeYeCcKUX OCTPOBOB Ha KOHTMHEHTA/IbHbIN
1menbd.

IIpu srom Ipenusa mmeer puameTpasabHO HPO-
TVMBOIIOJIOKHYIO IIO3UIIMIO, HACTaMBasd HAa TOM, YTO
Typuus XoueT caMOBO/IBHO IIPUCBOUTD cebe 3HA4M-
TENbHYI0 YaCTh MCK/IIOUUTENIbHOM SKOHOMIYIECKON
30HBI IIPY OTCYTCTBUM JIByXCTOPOHHETO MEXIyHa-
POJIHOTO [IOrOBOpPa MEXZly 3TUMM TOCYHApCTBAMU
O PpasrpaHMYeHUM MCKIIOUUTEIbHON 3KOHOMMUYe-
CKOIl 30HBI. BakHO oTMeTuTb, 4TO EBpOmerickuii
COI03 cpasy HopjepKas nosuumio Ipennn, koropas
ABJIAAETCA WIEHOM YKa3aHHOIO MHTErPalilOHHOTO
oObenyHeHNs, 3a[jeKIapypoBaB B OQUIMATbHOM
3asBJIeHNN, YTO «MeMOpaHAyM O B3aMMOIIOHMMA-
Huyu Mexpay Typuueit un JluBueit o genumuranum
MOpPCKUX Iopucaukumii B CpeanseMHOM Mope Ha-
pylLIaeT CyBepeHHble IIpaBa TPETbUX rOCYAAPCTB, He
COOTBETCTBYeT MOPCKOMY IIpaBy ¥ He MOXKET UMETb
HMKAKMX TIPaBOBBIX MOCHENCTBUIL I TPETbUX TO-
cymapct»*. [Tosummio Iperyn nopaepyxan u mocon
CIIA B Iperuu [I. IlajierT, o c1oBaM KOTOPOTo Ha-
Ce/IeHHble OCTPOBA UMEIOT MCKIIOUUTEIbHbIE MOP-
CKJe 30HBI ¥ KOHTMHEHTA/IbHBIN 11embd°. BmecTe ¢
TeM, Typuus no mroraMm Memopanayma c JIusueit
Omy6/1MKOBa/a HOBbIe MOPCKMeE KapThbl C pasrpaHu-
4eHVeM 30H 6e3 yyeTa MOPCKIX 30H I'PeYecKyX Ha-
ce/leHHBIX 0cTpoBOB®. CBoto nosuuuio Typiys 060-
CHOBBIBAET YTBEPXK/IEHUEM, YTO OCTPOBA HE MOTYT

2 KoHnBeHuus OOH no mopckomy npasy oT 10 gekabpa 1982 r. — brosnemeHs Mexx0yHapoOHbix 002080po8. 1998. NO 1.

* Full text of Turkey - Libya maritime agreement revealed. — Nordic Monitor. Dec. 5, 2019. URL: https://www.nordicmonitor.
com/2019/12/the-full-text-ofturkey-libya-maritime-agreement-revealed/ (pata ob6patieHua: 12.05.2023).

4 B EC HanomHunu Typuuun, 4To He Npr3HaoT ee MemMopaHiyma c JInBuein o pasrpaHuyeHnn 3oH B CpemseMHOMOpbe.
URL: http://interfax.az/view/877725 (nata obpaLyeHus: 12.05.2023).

> B CLUA 3asBunun o pacxoxaeHuu ¢ Typuuen no Bonpocy Mopckoro wenbda y rpeveckux octpoBos. URL: https://tass.ru/
mezhdunarodnaya-panorama/7337109 (gata obpatyeHus: 12.05.2023).

5 EC: Memopangym Typuun v JInsumn o pasrpaHmyeHmmn B CpeanseMHOM MOpe He UMeeT 3akoHHow cunbl. URL: https://tass.
ru/mezhdunarodnaya-panorama/7338779 (gaTa obpatieHus: 12.05.2023).
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B.H. Kosanb, C.A. Bacunbes, E.B. TogoBaHuk, A.B. MNonunwyk

co3/laBaTh 30HbI MOPCKOI IOPUCAMKIINM 32 IIpefiena-
MI UX TepPUTOPMAIbHBIX BOf,. B KadyecTBe mpume-
pa oduLMaNIbHBI MpecTaBuTeb MUHNUCTEpCTBA
uHOCTpaHHbIX fen Typumm X. AKcoil IpUBOAMUT
rpedecknit ocTpoB KacTenopnso, KOTOpBIi, «Kak
IPEeIIONAraeTCcs, CO31aeT 30Hy MOPCKOIl IOPUCVK-
1y B 4 ThICSIUM pa3 6oiblile, YeM ero COOCTBeHHas
IUIOLIAZIbY .

Takum 06pasoMm, ¢ MeXAYHapOZHO-IIPaBOBOIL
TOYKIU 3PEHNSA OCHOBHBIM IIPeMETOM Pa3HOIIACHI
mexny Typumeit u Ipenueit B Boctounom Cpenu-
3eMHOMOpbe ABJIAETCSA BOIPOC O NMPU3HAHUM MO0
HEIIPM3HAHUY 33 TOCYAPCTBAMU TaKMX JKe IIPaB 110
YCTaHOBJIEHNIO COOCTBEHHBIX MOPCKMX 30H BOKDPYT
OCTPOBOB, KaK J1 OTHOCUTENIbHO KOHTMHEHTAa/IbHbIX
HpUOPEKHBIX TePPUTOPUIL, IOPUAIIECKas BO3MOXK-
HOCTb 4€To HIKeM B COBPEMEHHOM MUpe He OCIIapu-
BAETCs U He NOIBEPraeTCs COMHEHUIO.

B cBor ovepenp, Ipenys Tak >ke [OCTAaTOYHO aK-
TMBHO OCYILECTB/IAET B IIOC/IE{HME TOJbI MOPCKYIO
HO/IUTYKY, HAIIPAB/IEHHYI0 Ha MeXJYHapOiHO-IIpa-
BOBYIO JITMTUMALVMIO pACIIVPEHUs COOCTBEHHBIX
TEPPUTOPUA/IbHBIX BOJI, ITTABHBIM MIHCTPYMEHTOM KO-
TOPOI! BBICTYIAIOT JIBYXCTOPOHHME JIOTOBOPBI C [IPY-
TUMI CPeM3eMHOMOPCKMMHU TOCYyflapcTBaMu. Tak,
6 aBrycra 2020 r. Mexxny Ipeuneit u Eruntom 6b110
nopnucano CornalleHne o fieMapKaluy MOPCKUX
30H®, KOTOpOE, 110 MHeHMI0 [peryn, 3akpenuio mpa-
BO IPEYECKMX OCTPOBOB Ha CBOJ KOHTVHEHTA/IbHBDII
1e/Tb¢ ¥ UCKTIOYNTENbHYI0 SKOHOMITYECKYIO 30HY.

AHamusupysa CIOXKUBIIYIOCA CIOPHYIO CUTYa-
M0 C MeX/YHApOJHO-TIPAaBOBBIX IO3NIINIL, HE0O-
XOJMMO OTMETUTb, YTO PEKIM OCTPOBOB Ha YHUBED-
CaJIbHOM ypOBHe omnpefiernsercs cT. 121 KonBeHnun
OOH 1o mMopckomy mpaBy ot 10 mexabps 1982 r.’,
B COOTBETCTBUM C II. 2 KOTOPOJl KOHTVHEHTa/IbHBII
1enb¢ 0CTPOBa ONpefeLAeTCs 1o MpaBuIam, cdop-
MYIMPOBAaHHbIM /I CYXOIYTHBIX TEPPUTOPUIL IPU-
OpEeXHBIX TOCYAAPCTB, OZHAKO I 3 TOIl JKe CTaThy
yCTaHaB/IMBaeT JCKIIOYEHME U3 JJAHHOTO OOLiero
IpaBUla OTHOCUTENbHO CKajl, HENPUIOJHBIX A
)KU3HU 4YelloBeKa 1100 CaMOCTOATEIbHON XO3il-
CTBEHHOI! 1eATeIbHOCTY, KOTOPble He MOTYT UMETb
CBOEJI MCK/TIOUNTENbHO SKOHOMIUYIECKON 30HBI MIIN
KOHTVHEHTA/IbHOTO LIebda.

B wurore, ¢ ¢opmanbHO-IOPUANIECKON TOYKM
3peHus, IIpU OIpeJie/IeHNH BOIPOCa O NPU3HAHUY
33 TeM MM MHBIM CPeX3eMHOMOPCKIM OCTPOBOM
COOCTBEHHOJ VICK/TIOUNMTEIbHOM SKOHOMMYECKO
30HBI I KOHTMHEHTA/IBHOTO IIenbda, HeoOX0oauMo
UCXOINTb VMMEHHO 13 MeXJyHapOJIHO-IIPaBOBOIO
KpUTepys IPUTOHOCTH /IS IOBCEHEBHOM KI3He-
TesATeIbHOCTY I/ VIV XO351/ICTBEHHO JIesITeTbHOCTI
TOV VIV MHOV TEPPUTOPUM, KOTOPasA B 3aBUCKMO-
CTM OT YKa3aHHBIX (PaKTOPOB B KaXKIOM KOHKpeT-
HOM C/ly4ae MOXKeT CYMTAThCA KaK OCTPOBOM, TaK
¥ CKasIo71 (IIpM 3TOM pasMep COOTBETCTBYIOLE Tep-
pPUTOPUU HE YIIOMUHAETCA B KayecTBe I0PUMYECKH
3HAUYMMOTO IIPU3HAKa OCTPOBA).

VIHbIMU CcloBamy, ONTMMAIbHBIM BapUAHTOM
pellleHNsl BO3HMKIIE CIOPHON CUTyauuyu ObLIo
OBl JTOCTIDKEHME, BO3MOXKHO IPM LIMPOKOM MEX-
ILyHapopmHOM mocpepnHuyectse nop arupoit OOH,
KoMIipomyucca Mexpay Ipeumeit n Typumeit Ha oc-
HOBE CIIPaBEIMBOrO M MyOINYHOrO KOMIIIEKCHO-
ro 06c/eoBaHus KaKIOr0 OCTPOBA C IOZPOOHBIM
OIMICAaHMEM €r0 XapaKTePUCTUK C HOC/IeHYIOUM
3aKpeIUIeHNEeM JIOCTUTHYTBIX JJOTOBOPEHHOCTeEN
B IBYXCTOPOHHEM MEX/lYHapOJIHOM J0T0BOPE, IO -
neXxaleM paTuuKanuy napiraMeHTaMu o0oux 3a-
MHTEPeCOBAHHbIX TOCYAPCTB.

Brpouew, B O7yxariiieri mepcrieK TvBe 0K OHbII
CLIeHapuil, OCHOBaHHbBINI Ha B3aMMHOM YBa>KE€HUM
CYBEPEHHDIX IIpaB U NPU3HAHUY II€PBOOYEPETHOIO
3Ha4YeHMs YHUBEPCAJbHBIX MEX]YHAPOHO-IIPaBO-
BbIX HOPM B BOIIPOCAX pasTpaHMYeHMA MOPCKUX
IPOCTPAHCTB, IIPEACTAB/IAETCA MalOBEpPOSATHDIM,
OpMHMMAas BO BHUMAHHUE Cepbe3Hble AHTArOHU-
CTUYECKVe PACXOXKJIeHNA O(PUIMATbHBIX MO3ULINI
Ipenvn u Typuum, a Taxke cucremMarnyecKkue Io-
IBITKM OFHOCTOPOHHEr0 0003HaueHMsA Kap[JHa/Ib-
HO IIPOTMBOIOJIOKHBIX TIPEeNIOB MCKIYNTENbHOI
3KOHOMIYECKOII 30Hbl ¥ KOHTMHEHTA/IbHOTO 1Ie/Ib-
¢da B IOMUTUKO-IIPABOBBIX MEMOpPaHAYMaX C Tpe-
ThbuMU cTpaHamu bonbiioro CpepuseMHOMOPB,
He AB/IALIMMICA HENOCPENCTBEHHbIMU YYaCTHU-
KaMy 00O03HAYEeHHOJ CIIOPHOI CUTYALUM, BMECTO
HaJIa)KMBAHUA IPAMOTO JBYXCTOPOHHETO IMajiora 1
HOMCKA B3aJIMOBBITOJJHOTO, IOPUANYECKN 1 PaKTU-
4ecK) 0OOCHOBAHHOTO PelIeHNSA JOBOIBHO HEIpo-

7 BoopyeHHble cunbl Mpeunmn npriBefeHbl B MOBbILLEHHYIO FOTOBHOCTb U3-3a HamepeHuid Typummn. URL: https://www.
aravot-ru.am/2020/07/22/332527/ (naTa obpalyeHua: 13.05.2023).
& MapnameHT Mpeyunn patndnumposan cornalieHune ¢ Ermntom o mopckux 3oHax. URL: https://tass.ru/mezhdunarodnaya-

panorama/9308771 (gata obpaiieHus: 13.05.2023).

¢ KonBeHuma OOH no mopckomy npasy oT 10 gekabpa 1982 .
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CTOTrO BOIIPOCA COBPEMEHHON MOPCKONM IONMUTUKN
B CPeI3eMHOMOPCKOM PETrMOHe.

Kpome BonpocoB pasrpaHnyeHs MOPCKUX IIPO-
CTPAHCTB, HENOCPEACTBEHHBIM OOBEKTOM peruo-
HA/JIbHOTO MEXIYHapOJHO-IIPAaBOBOTO  PETYINPO-
BaHuA B bonmpmom CpeanseMHOMOpbe BBICTYIAET
9KOJIOrMA M 3alljUTa OT 3arpsA3HEHNs, HaXOfsd CBOe
OTpa)keHNe B KOMIIJIEKCHOJ 1 JOCTAaTOYHO JIeTa/lb-
Holi KoHBeHIMM 0 IpefoTBpalleHNy 3arpsA3HeHNs
Cpennsemuoro mopsi (bapcenoHckoit KOHBeHINN)
1976 ., BcTynuBueit B cuny 12 ¢espans 1978 .1

YKasaHHaA KOHBEHLMA NpUHATA B paMKax [Ipo-
rpaMMBbl pernoHanbHbix Mopeit [Iporpammber OOH
1o okpyxatwueit cpege (mamee — IOHEII OOH),
cosmaHHoil B 1974 I. u 6asupylomeiicss Ha Cerof-
HSALIHNUI JeHb Ha 18 KOHBeHIAX (MHOTOCTOPOHHUX
IPYPOJIOOXPAHHBIX COITIALIEHNAX PETMOHATIbHOTO
MaciiTaba), IPUHATHIX 110 BOIIPOCAM 3aIUTHI OT 3a-
TPA3HEHNUSA ¥ 00eCledeHNsl YCTOYMBOTO Pa3BUTA
OTHENbHBIX MOPCKVX PETMOHOB, 0003HAaYaeMbIX B
CUITYy UX CYJOXOIHON 3HAUMMOCTHU ¥ MeXIOCyfap-
CTBEHHOTO Teorpaduyeckoro IoNOKeHNsA KakK «pe-
TMOHA/IbHBIe MOps»'!, T.e. KimoueBass pornb Cpenu-
3eMHOT0 MOP# [/ IIeJIOT0 KPYITHOTO IPUOPEXHOTO
pervoHa KOHBEHLIMOHA/IbHO IMpPM3HAHA U HaJIeXa-
M o6pasoM onpezernena B fokymenrax OOH.

BrionHe 7OrMYHO, YTO MMEHHO 9KONOTWA M 3a-
mura 6acceriHa Cpeay3eMHOr0 MOpsl OT 3arpss-
HeHUA ABIAETCA TeM OOBENUHAIOMUM O00BEKTOM
MEXIYHapOJHO-IIPAaBOBOTO ~ PETyIMpOBaHMA, KO-
TOPBIJI BbI3bIBAaeT HaMMeHbIllee KOMNYeCTBO IIONN-
TUYECKUX AUCKYCCUIL. DTO CBSA3aHO C TeM, 4TO BCe
6e3 MCK/II0YeHNs IPUOpeXXHbIe TOCYAAPCTBA HATIPS-
MYIO 3a/{HTEPECOBAHbI B PAI[VIOHAIBHOM OCBOEHUM
U VICTIONb30BAaHMM HPMHAIEKAIMX UM MOPCKUX
IPOCTPAHCTB, YTO MO3BO/AET U3BIEKATh MaKCHU-
Ma/bHYI0 3KOHOMIYECKYIO BBITO[Y TPAaHCIIOPTHOTO,
IPOMBILIZIEHHOTO U PEKPEeaIIOHHOTO XapaKTepa.
B cBow ouepenp, addexTrBHOE MCIIONB30BAHME

MOPCKMX ITPOCTPAHCTB MOIOKUTENbHO OTPaKaeTcs
Ha HaIlOMTHAEMOCTY TOCYAAapCTBEHHBIX OI0)KETOB 1
obecriedeHny CTaOMIBHOCTY ¥ POCTa HAL[MOHAIb-
HBIX 9KOHOMMYECKMX cucTeM. Tak, obuieir skoio-
rM4yecKoil mpobmeMoit Ayt Bcex cTpaH bonbluoro
CpennseMHOMOpbsl ABJAETCA pe3Koe yBemMdeHue
TIOTIA/JAHNA B MOPCKYIO BOZLY JAMOKCHUJIA Cepbl M a30-
Ta, Ha YeM OT/Ie/TbHO aKLIeHTMPOBaJI BHMMAHIE I71aBa
Cexperapuara bapcenonckoit kouBenuun K. 3aru
Ha 22-71 opuIManbHOll BcTpede cTOpoH bapcenoH-
CKOII KOHBEHIINN, KOTOpas MPOXOAU/a B I. AHTa/Ibe
(Typums) B mexabpe 2021 r."?

B nmaHHOM KOHTEKCTe MOXKHO IIOTHOCTBIO CO-
IJIACUTBCSA C MMeEIIell KOIOCCAaNbHBIN MeTOJO-
nornyeckmit morennuan nosunuen JI.K. JTabuna,
[0 MHEHVIO KOTOPOTO «IIPaBO 3aIUTbl MOPCKOIL
cpensl (Marine Environment Law) ceropus saHu-
MaeT IeHTpaabHOe MEeCTO B HayKe MeXIyHapof-
HOTO MOPCKOTO IIpaBa»"’. AHQJIOTMYHO KIIHOYEBYIO
POTb 3KOTOTMYECKOT0 COTPYHHMYECTBA B CTPYK-
Type MeXJYHAapOIHBIX MOPCKMX OTHOIIEHMI,
paccMarpuBag MX Y)Ke uepe3 YacTHONPABOBYIO,
a He INyOMMYHO-NIPAaBOBYK IIPU3MY, OIpefesseT
u A.I. ApxunoBa, UHOCKa3aTe/IbHO Ha3bIBas «TPeMs
KUTaMJ MOPCKOTO ITpaBa» abaH/I0H, OO0 aBapuio
U 3arpssHeHue Mops HedrTbr'. [leficTBUTENbHO,
CYIeCTBYIOLINE KOMOCCANbHble 00BEMBI IPY30BBIX
IepeBO30K MOPCKIM TPaHCIOPTOM B HacceitHe Cpe-
nusemuoro Mopsi [Fancello 2022:60-62] o6ycnosnu-
BAIOT U OO'bEKTUBUPYIOT UCK/IIOYUTENbHYIO POIb 1
3HaueHNe MeXYHapOJHO-IIPAaBOBBIX MeXaHN3MOB
9KOJIOTMYECKOT0 KOHTPOJIA B CUCTEME MCTOYHIKOB
KOMIITIEKCHOTO TIPaBOBOTO PETyIMPOBAHMsA 3KOHO-
MIYECKOI1 IeATeIbHOCTI B COOTBETCTBYIOIINX MOP-
CKMX IPOCTPAHCTBAX.

C Toukm 3peHms obecredeHns 3PpQeKTUBHO-
r0 KOHTPOJIA 32 COCTOSIHMEM CPefV3eMHOMOPCKOI
Cpefibl BaKHBIM OOCTOATENBCTBOM VHCTUTYIINIO-
HaJIbHOTO XapakTepa sBnsercs HageneHnue IOHEIT

1 KoHBeHUMs O NpenoTBpalyeHnn 3arpssHeHus CpegusemHoro mops (bapcenoHckas KoHBeHLMs) oT 2-16 deBpans
1976 1. bapcenoHa, 1976.

" Mporpamma pervioHanbHbix mopert FOHEM OOH. URL: https://www.unep.org/ru/issleduyte-temy/okeany-i-morya/nasha-
deyatelnost/programma-regionalnykh-morey (aata o6paweHna: 13.05.2023).

12 B AHTanbe obcy»kaatoT aKonornyeckyto cutyauuio B CpegmsemHomopbe. URL: https://www.aa.com.tr/ru (nata obpalye-
HuA: 13.05.2023).

3 MexodyHapoOHoe MopcKoe npago: nybauyHoe u yacmHoe: yuebHuk / nog peg. [.K. llabuHa n B.H. Kosana. M.: KHOPYC,
2023.C. 25.

' Apxunosa A.l. Tpy KuTa MOpPCKOro npaea: abaHAoH, obLias aBapus, 3arpasHeHe Mmops HedTblo: Buaeonekums. URL:
https://m-logos.ru/product/avtorskaya-lekcziya-a-g-arhipovoj-tri-kita-morskogo-prava-abandon-obshhaya-avariya-
zagryaznenie-morya-neftyu-2/ (aata obpatyeHusa: 13.05.2023).

Moscow Journal of International Law -

12024 31



MEXOYHAPOAHOE MOPCKOE MPABO

B.H. Kosanb, C.A. Bacunbes, E.B. TogoBaHuk, A.B. MNonunwyk

HOTHOMOYMAMM 110 YIPAB/IEHUIO BbIIIOTHEHUEM
IJTaHA JIeJICTBUI, NPeJyCMOTPEHHOIO KOHBEHLINO-
HaJIbHBIM peXuMoM Cpeiu3eMHOMOPbsl KaK peru-
OHaJIbHOTO Mops (wmn, mepedpasupysi, MOPCKOTO
PEeruoHa, 4To, Ha Halll B3IJIAl, C METOHOI0TMYECKOI
TOYKV 3peHMs TaKXXe mpaBuiIbHO). [logo6HBIM 006-
pasom HenocpenctBenHo IOHEII apmmuuctpupy-
1oTcd, nomMumo CpeanseMHOr0 MOps, LelIOCTHbIE
akonoruyeckye cucremsl Kapnbéckoro pernona, Boc-
TouHoit Asuu, Boctounoit Appuku, CeBepo-3amaj-
Holt yacty Tuxoro okeana u 3amagHoit Appuxn®,
4TO, KpOMe IPOUNX JieTePMUHUPYIOWNX (HaKTOPOB,
00DBACHACTCS HEOOXOAMMOCTBIO YCUIEHHOTO 9KO-
JIOTM'YECKOTO KOHTPOJIA MMEHHO B 00O03HAueHHBIX
aKkBaropusAXx MMpoBOro okeaHa BBUJY MX BBICOKOII
TPAHCIOPTHOI 3aIrPY>KeHHOCTY U ITPOXOXK/IeH A de-
pe3 HUX BaXXHENIINX MOPCKIX KOPUAOPOB ITI06aIb-
HOro 3HaveHus (Hanpumep, CysuKuit KaHan).

OnHolt 13 0COOEHHOCTel MHCTUTYLMOHAIBHOTO
MeXaHM3Ma IpaKTU4YecKol peanmsauuy bapcenon-
CKOJi KOHBEHLMM SABJAETCA Ha/luyuue PasBeTBJIEH-
HOJl CHMCTEeMbl PErMOHA/IbHBIX LIEHTPOB [eATelb-
HOCTU, OCYLIECTB/IAIMWIMX CIelaai31pPOBaHHbIe
MepONpUATUA IIPU HENOCPENCTBEHHOI MOfiIepIKKe
Cpenn3eMHOMOPCKIUX FOCYIapCTB — CTOPOH JI0T0BO-
pa. K TakuM LieHTpaM Ha CerofHALIHNUIL eHb OTHO-
carcs: IIporpaMma OLleHKM M KOHTPO/A MOPCKOTO
sarpsisHenus B CpepusemHom mope (MED POL)
(Tpeuns); PervoHanbHbBII LEHTP [eATEIBHOCTU
Plan Bleu (PB/RAC) (r. Mapcens, ®pannus); Peru-
OHAJIbHBIN LIEHTP JEATENbHOCTY II0 YCTONYMBOMY
notpe6nernto u npousBopctsy (SCP/RAC) (M-
naHysA); PervoHanbHBIN LEHTP JIeATeNbHOCTI 0CO-
60 oxpansembix teppuropuit (SPA/RAC) (Tyunc);
PernonanpHbplil LeHTp AeATenbHOCTH IIporpammbr
npuopuretHbx pericteuii (PAP/RAC) (Xopsarus);
JHbOpMaLMOHHO-KOMMYHMKALIMOHHBI ~ Peryo-
HanbHbI LeHTp fearenpHocT (INFO/RAC) (Mra-
nus); PernoHanpHblil [IEHTpP pearnpoBaHus Ha uypes-
BbIYaliHbI€ CUTYaLIM} 3aTPA3HEHMA MOPCKOI CPEMIbI
B CpennzemHom mope (REMPEC) cospanHbIiT co-
BMECTHO ¢ MeXyHapOJHO MOPCKOJ OpraHK3aliu-
et (MIMO) (Manbra)®e.

Ocoboe MecTo B KOHBEHIMOHA/JIBHOM MeXa-
HY3Me IIPaBOBOTO PEryIMpPOBAaHNUA MOPCKMX OTHO-
mennit B bonbmom CpenyuseMHOMOpbe 3aHMMaeT

ompefienieHie 0COOEHHOCTEN MeX/YHapOJHO-TIpa-
BOBOTO PeXMMa CpefjI3eMHOMOPCKUX IIPO/IMBOB,
K KOTOPbIM OTHOCATCA CTPAaTern4ecKy Ba>KHbIN 1A
BCETO MUPOBOTO CYAOXOficTBa [MbpanTapckuit mpo-
nuB, obecneunBaromyit Boixox u3 CpeayaeMHOro
MOpA B ATJIAHTMYECKUIT OKeaH, ¥ TPAHCIIOPTHBIE
KOPMJIOPBI, COeVHALINE Yepe3 9TOT KaHa/l AT/IaH-
TudecKkuii u VIHAUICKMiT OKeaHbl, MHBIMU CJIOBaMU,
Cesepnoe n IO>xHOe monyurapys Haleil IIaHeTHl,
a TaK)Ke MHOTOYMC/IEHHbIe MEXYHApOJHbIE 1 BHY-
TPUTOCYAApPCTBEHHbIe IponuBbl [penyy u Vtamun.

ITpu 3TOM, Kak CIIpaBeIMBO OTMeYaeTcs aB-
TOPCKUM KOJIEKTUBOM CeBacTOIIONbCKOTO TOCY-
JlApCTBEHHOIO YHMBEPCUTETa «OCHOBHOE 3KOHO-
MMYECKOe U IIOJIMTUKO-IIPAaBOBOE 3HAYEHUe I
MeX/JYHapOJHOTO CYHOXOACTBa mMeeT [mbpantap-
CKMit Tpo/uB» "7,

Heo6xoamumMo OTMETHTD, 4TO B HACTOAIIee Bpe-
Ms 4epes3 3Ty MOPCKYI0 TEPPUTOPUIO MMEIOT IIPABO
IPOXOAUTD JII0OBIE TOPrOBBIE CYAA 1M BOEHHbIE KO-
pabmu 6e3 orpanmyenuit. IIpu 3TOM HOTeHIMaNb-
HYIO OIIACHOCTD /I MEXXIYHAPOJHOIO CYJ0X0O[CTBa
IpeficTaB/IAeT pasMelleHye B [mbpanrape BoeHHO-
Mopckoit 6assl HATO. 3To He MOXeT He BbI3bIBATb
OIIPEJIe/IeHHBIX OIACEHNUII BBUJIY II€PUOSUYECKU
MMEIOIIX MECTO Hef[Py>KeCTBEHHBIX, IPOBOKALIMOH-
HBIX Je/ICTBIIL STOr0 BOEHHO-IIOMUTUYECKOTO O10Ka
10 OTHOMIEHMIO K CYBE€PEHHBIM TOCYyflapCTBaM, He
paspenaomuM ofHomnonapHble B3riAb CIIA n nx
OMDKAMIINX COIO3HVKOB Ha apXUTEKTYPy MEXIy-
HapopaHo 6e3omacHocTi. OCOOEHHO aKTya/TIbHBIMM
0603Ha4YEHHbIE ONACEHNUA IPEACTABIAITCA BBUIY
HEJIOCTATOYHOM (opMamM3anuyl MeXAYHapOITHO-
IpaBoBOro pexxyuma [mbpanrapckoro mponuBa 1 ot-
CYTCTBMA HOPUAMYECKMX TapaHTUIl COOMIOfeHNA
npaB Bcex 0e3 MCKIoUeHNs rocysapcTs bompuioro
Cpeny3eMHOMOpbS. Ha OeCIperATCTBEHHBI IIPO-
XOfi, YTO MOITIO Obl OBITH YCTAaHOBJIEHO MHOTOCTO-
POHHIUM JJOTOBOPOM PAaMOYHOIO XapaKTepa C yda-
CTHeM BCeX NIPUOPEKHBIX TOCYAPCTB.

PaccmatpuBas MexjyHapofiHO-TIpaBOBbIE OCHO-
BBI perynupoBanus 6acceitna bombiroro Cpennsem-
HOMODB, TAKKe C/IefiyeT YIIOMAHYTb, YTO MUMEHHO
B JcCreiyeMoM pernoHe (Masbra) HaXOAUTCS Hau-
0oree KPYIHbIIT 1 BIMATEIbHBI B MMpe HAay4HO-
VICCTIeOBATeIbCKIIL M y4eOHBIT VIHCTUTYT MexX/y-

> Mporpamma pervioHanbHbix moperd KOHEM OOH. URL: https://www.unep.org/ru/issleduyte-temy/okeany-i-morya/nasha-
deyatelnost/programma-regionalnykh-morey (nata obpatyeHus: 13.05.2023).

'® Moyemy BaxHO coTpyaAHUYaTb ¢ Mporpammoli permoHanbHbix Mopen? URL: https://www.unep.org/ru/issleduyte-temy/
okeany-i-morya/nasha-deyatelnost/rabota-po-regionalnym-moryam/pochemu-vazhno (gata obpatierusa: 13.05.2023).

7 MexpyHapofHoe Mmopckoe npaso: nybnnyHoe un yactHoe. C. 109.
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LAW OF THE SEA

HapogHoro Mopckoro mpasa (IMO International
Maritime Law Institute), cosganusii B 1988 . mo
COITIALIEHNI0 MeXJy MeXyHapOolIHOI MOPCKOIA
opraumsanyeit (ganee — MIMO) u npaBuTenscTBOM
Manprbl. IHCTUTYT IpeROCTaBIAET KaHANLATAM C
COOTBETCTBYIOIeil KBanmuuKayeil, 0COOeHHO 13
Pa3BMBAOMIMXCA CTPaH, IPOrPAMMbl IIOBbBILIEHM:
kBamuKanum, 00y4eHus ¥ UCCIefOBaHuil B 00-
JIACTU MEXAYHapOJHOro Mopckoro mpasa. Ocoboe
BHYMaHME YJeNAeTCA MEeXYHapOJHBIM JOKyMeH-
TaM, NpuHATHIM VIMO, 1 uxX MMIIeMeHTanuyu BO
BHYTPEHHee 3aKOHOJIaTelIbcTBO. Kpome TOro, MH-
CTUTYT MMeeT CHeLVaIN3/POBAHHYI0 IPOrpaMmy
MarucTpa B 00/7acTy MeXIAYHAPOZHOTO MOPCKOTO
IpaBa, KOTOpas OTKpbITa I IpodeccuoHaIoB
B 0071aCTM MOPCKOTO IpaBa, He MMEIIVUX OpuU-
IVYecKoro obpasoBaHuA. VIHCTUTYT mpepjiaraeT
IPOrpaMMBl TIOCTEAMIIOMHOTO 00pa3oBaHus M1
JIOKTOPAHTYPBbI, @ TAK)Ke KPaTKOCPOYHbIE KYPChI U
ClleliMa3ypOBaHHble IIPOrPAMMBbl B COTPYJAHMYE-
CTBE CO BCEMMPHO M3BECTHBIMM YHUBEPCUTETAMIU.
Ha 6a3e MHCTUTYTa OPraHM3YIOTCSA JEKLVIN U CEMU-
Hapbl, IPOBOJVIMbIE BUIHBIMM Y4€HBIMU Y NTPAKTHU-
KaMM B 00/IaCTY MOPCKOTO IIpaBa U COOTBETCTBYIO-
IVIX CEKTOPOB MOPCKOII chepsr'.

Takum 06pasoM, MMEHHO CpeAU3eMHOMOPCKIIT
PErMoH SABNIAETCA K/IOYEBBIM LIEHTPOM MUPOBOI
HayK! MeXJYHapOJHOTO MOPCKOT'O IIPaBa, KOHIIEH-
TPUPYsA 3HAUUTEbHBINI OPraHM3ALVIOHHBI U MH-
TeJIEKTYa/IbHBIN TIOTEeHIMAN [/IA TIPOBefeHNs ep-
CIIEKTVBHBIX HAay4YHBIX MCCIENOBAHUI IIOf 3TUON
VIMO, crioco6HBIX cO37jaTh HEOOXOMIMBIE TIPEJIIo-
CBIIKM [l 3HAYMTENIbHOTO COBEPLIEHCTBOBAHMAA
U ONTUMM3ALUY CYIIECTBYIOIIMX MEX/YHapOLHO-
IPAaBOBbIX MEXaHM3MOB, a TaKKe IIOMCKA IIPUH-
LVIIMAJIbHO HOBBIX IIOJXOJ0B K HOPMAaTMBHOMY U
VHCTUTYLMOHA/IBHOMY OO0ECIeYeHNI0 B3aMMOBBI-
TOJHOTO COTPYIHMYECTBA CYBEPEHHbIX IOCYHAPCTB
B IIPOCTPAHCTBAaX MMpPOBOro OKeaHa.

2. AKTyanbHble poOneMbl obecneyeHus Ge3-
OIIACHOCTH CY[IOXOACTBa B pernoHe Bonburoro
CpennseMHOMOPbs

B KOHTeKCTe KOMIUIEKCHOTO pacCMOTpPEHM:
0COOEHHOCTeI MEX/[yHAapOHO-IIPABOBOTO PETY/I-
poBaHuA B paiioHe bonbiroro CpennzeMHOMOPDA,

HeoOXOAMMO OTMETHTD, YTO COBPEMEHHOE MOPCKOe
IpPaBO B 3HAYMTEbHOI YacTU OPMEHTMPOBAHO Ha
obecrieyeHne 6e30IaCHOCTY, TOCKOIbKY yIpo3a u3
OTKPBITOTO MOPsI /sl OOepexbst, OMOOrNIeCcKX
pecypcoB, 00beKTOB MH(PACTPYKTYpPhI, BKIIOYAs
wiatdopmbl (YCTaHOBKM) ¥ IIpodee, ropasfo 6o-
7iee BEpOATHA, YeM B CYXOIYTHOI 4acTy TeppUTO-
pun rocymapcrsa. CBUIETENbCTBOM 3TOMY MOTYT
CITy)XUTb MHOTOUNC/IeHHble aTaky Ha I. CeBacTo-
I0/Ib B IIEPUOJ, IIPOBEJEHNA CIIELa/IbHON BOEHHOI]
omepanyy Ha Teppuropuy YkpaumHbl [MapyeHko
2023:9-38]. [TogobHbIe arpeccBHbIE IEVICTBYS IPO-
XOZI/IY B OCHOBHOM C BO3J[yXa M HECKOJIbKO Pa3 110
MOPIO, OffHAaKO JIeTaTe/IbHbIe aIlllapaThl B a0COMIOT-
HOM OOJIbIIVMHCTBE CTy4aeB 3aXORVIM CO CTOPOHBI
axBaTopun®.

CpenusemHoe Mope SABIAETCA SMMUIEHTPOM
CTOJIKHOBEHMA OOJIBIIOTO YMC/IA IHTEPECOB CaMbIX
pasHbix rocymapctB [Kocos, Heuaes, Tarapkos
2021:123-139; Vinpun, Hewaen 2022:8-23], B ToM
qyicie Teorpaduyecky JaneKux OT JaHHOM MeCTHO-
cru [bapanos 2017:75].

YKasaHHasA TeppUTOPUA ABIAETCA OFHON U3 Ca-
MBIX 3aTPY>KeHHBIX C JIOTYICTUYECKO TOYKM 3peHMs
[Fancello 2022:60-62], a BO3SMO>XHOCTM BIMAHUA HA
IPaBOBbIe PEXMMBI CYJOXONCTBA ABMIAITCA IIpef-
MeTOM OO/IBLIOro uyucia KOHQIMKTOB, He paspe-
IIEHHBIX [0 CUX TIOp IOMUTUYECKMMIU MeTOfaMM
[Mockanenko, Vpxun, Kabanosa 2022:258-277].
Hampumep, yxe ymoMuHaBIIMecs BOEHHbIE CTOI-
kHoBeHMA B CeBepHoM IIpuuepHOMOpbe ABIAIOTCA
OCHOBOII I/ MEXXYHAPOJHOI IIPaBOIIPYMEHUTENb-
HOJI MPaKTUKM, CBA3AHHOI CO COBITOM CeIbCKOXO-
3AJICTBEHHOJ IPORYKLMM, IPOU3BENECHHOI B [jaH-
ot MectHoctu [Luchian 2022:796-810; JIucbux,
Pomanos, lllepbatos 2022:168-170]. dns peutenns
IPOTUBOpeYNil B YKa3aHHOI cdepe MPUILNIOCH 3a-
merictBoBarh nHCTUTYLUM OOH, B pesynbraTe yero
Hayal pabory COBMECTHBINI KOOPAMHALVIOHHDII
LEHTp C y4JacTueM IpepcraBureneit Poccun, Ykpa-
uHbl U Typuun npu nopkmoderny OOH, koTopbiit
HalleJleH Ha ofecreyeHue 6e30IacHOCTI MOPCKOTO
TPaHCIIOPTa B IIPOIlecce OCYILIeCTBIEHN TOProBOii
meaTenbHocTH [AliBassn 2022:100].

BaxxupiM HampasieHyeM obecriedeHns 6es-
omacHocTy B pernoHe bombmoro CpenyuseMHOMO-
pbs ABIAETCA MEXIYHApOJHOE COTPYLHMYECTBO

8 IMO International Maritime Law Institute. URL: https://imli.org/about-us/ (nata o6paieHus: 13.05.2023).
% MetpoBa A. «becnunoTHbIn Teppop» CeBacTONoNsA: 3KCNepT oueHun yrpo3sbl. — JleHma Hosocmet Kpeima. URL: https://
crimea-news.com/society/2022/10/30/984626.html. (nata obpalyeHus: 25 mapta 2023 1.).
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Poccun ¢ mHBIMM CTpaHaMy, KOTopble reorpadu-
4eCKM JJaZIeK! OT COOTBETCTBYIOLIEN TeppUTOPUNL.
Hanpumep, wuHTeHCMMKAIMA — COTPYSHUYECTBA
¢ Kuraem, nmeromyum pasHoro popa ABYCTOPOHHME
cormamenusa ¢ Mapokko, Eruntom, Tynucom u mp.
[ITonskos, Illmoprko 2022:284], MoxeT omocpe-
JIOBaHHBIM 00pa3oM BIMATh Ha obecliedeHue CTa-
OMIBHOCTM Ha MMpPOBOJ apeHe. Tak, KuTaickue
PEe3VIEHThbI BEAYT TOPTOB/IIO B PETVMOHE, CHAOXKAIOT
JIOTUCTUYECKYI0 MHQPACTPYKTYpy OONBIIMHCTBA
CTpaH HeOOXOIMMBIM 00OPYLOBaHMEM U KOMIIIEK-
TYIOIIMMM, VHBECTUPYIOT B KOMMepYecK1e IpOoeK-
Tbl, PA3BOPAYMBAIOLINECA B PETMOHE, a 3HAUUT, U BCA
CTpaHa MMeeT CBOJ NHTepec. B cBA3M ¢ 3TUM ycuiu-
Baercs ponb [llaHXailcKol OpraHM3aluy COTPYSHU-
yectBa, OpraHmsanyy f0roBopa O KOJIEKTUBHOI
0€301acHOCTY 1 APYTHUX aKTOPOB, AEATETbHOCTD KO-
TOPBIX IIPAMO He HAIIPaB/IeHa Ha pacCMaTpyBaeMblil
PalioH MEX/yHapOIHOT'O B3aMMOJECTBUA.

Poccuiickme ydeHble OTMEYAIOT, YTO B YCIOBMAX
ycunmBaromuxca mosuuuii Typumn, ¢ akIjeHToM Ha
rno6anpHoe mpotusocrosine CIIA u Kuras, Bos-
MOXKHO (OpMIpOBaHue LieHTpa obecriedeHns 6e30-
IIACHOCTY MMEHHO B JJAHHOM MaKpOpPEeruoHe B KadJe-
CTBe MOICKCTEMBI ITI06a/IbHBIX Mep IO COXPaHEHMIIO
COCTOAHMA 3amuileHHocTy [Arasage, IlaBiosa,
Huxonosa 2021:121]. B 3TOM KOHTeKCTe aKTyalu-
3upyeTcs MoauTHYecKas nosuuusa Poccun, peMoH-
CTPUPYIOLLEil BCeMY MUPY B HaCTOsILiee BpeMsI CBOIO
CaMOCTOATETbHOCTD Y TOTOBHOCTD Oe3aIle/IALIOH-
HO VICIIOJTHATD IOJIOKEHUA MeXK/TYHaPOJHOTO IIpaBa.
3afadert 1eJICTBUTENIbHO CYBEPEHHOTO TOCYlapCTBa,
3a/[HTEpeCOBAHHOTO B €r0 He3bI0/IeMOCTH 11 0becIIe-
YeHMM 3aLMIIEHHOCTM CBOEr0 Hapofia, ABIAETCA
BBICTpaMBaHMe Halle/IeHHO! Ha 3TO HOMUTUKH, OT-
PaXKEHHOI1 B HOPMaTUBHOM IIPAaBOBOM Pery/I1poBa-
HUM Y JOKYMEHTAX CTPaTernyecKoro Xxapakrepa.

ITynkroMm 15 MOpPCKOI [JOKTPUHDBI, aKBaTOPUU
AsoBckoro, YepHoro 1 BocTo4Has 4acTb CpenyseM-
HOTO MOPSI OTHECEHBI K Ba)KHBIM pailoHaM (30HaM)
obecrieyeHns HaIMOHA/IbHBIX MHTEPECOB CTPaHBI,
B TOM YMC/e C HO3VLVM CO3[aHMA HeOOXONMMBIX
ycmoBuit 6e30macHOCT. AHATOTMYHBIM 00pasoM
YKa3aHHDI/ JJOKYMEHT IIO3UIMOHUPYET IIPOIUBBI U
JIOTYCTUYECKNE MapLIPYThl BHO/Mb appPUKAHCKOTO
Ho0epeXbs, YTO Je/laeT IPAKTIIECKN BECh PErMoH
Bonpuroro CpenyzeMHOMOpPbst 30HOI 0c060T0 BHU-
manusa Poccun.

B . 56 JaHHOrO JOKYMEHTA YKa3aHO, 4TO IIPU-
OPUTETHBIMM HAIPaBTIE€HNAMU MOPCKON HMOMUTUKA
B aTJIAHTNYECKOM HAIIPAB/IeHNMN ABJIAIOTCA, TOMIMO
IpOYero, pasBUTHE OTHOLIEHMII C TOCYAapCcTBaMM
Bbmxuero Boctoka n CeBepHoit AQpyKM C 1Lje/bio
obecrieyeHnss BOEHHO-TIOMUTUYECKON CTaOWIbHO-
cty; obecredeHne TIOCTOAHHOTO BOCHHO-MOPCKOTO
npucyrtctusa Poccuiickoit @epgepannnu B CpenyseM-
HOM MOpe, B TOM 4YNCJIe 3a CYeT pasBuUTHA MHPpa-
CcTpyKTyphl Boenno-Mopckoro ®nota Ha Tepputo-
pun Cupyu M Jpyrux rocyfapcts (Hampymep, Ha
ocHoBaHuM cT. 2 Cornauenus Mexnay Poccuitckoit
Depepareit u Cupuiickoit Apabcekoit Pecrry6bmmkoit
0 pasMeLleHNN aBMALVOHHOM Ipymibl Boopysken-
Hbix Cun Poccniickoit @enepannuy Ha TeppUTOpUN
Cupuiickoit Apabekoit Pecrrybmukm ot 26 aBrycra
2015 r.*; pasBuUTIe BOEHHO-TEXHUYECKOTO COTPY/-
HMYecTBa ¢ rocygapcrsamu Cpean3eMHOMOPCKOTO
OacceifHa; MpoBeJieHIe MOPCKIX Hay4YHBIX MCCIEN0-
BaHNUII B MHTepecax COXpaHEeHM U 3aKpeIyIeHNs 1o-
sunmit Poccuitckoit @efepannn B pernoHe.

Ha ocHOBaHMM YKa3aHHDIX IOTIOKEHUI B BOIIPO-
cax obecmeyenus 6esonacHocT Poccnsa nexoqur us
COOCTBEHHBIX PECYPCOB 1 BO3MOXKHOCTEI, Jjake P
B3aVIMOJIEIICTBMM C APYIUMM rocyfsapcrsamu. Csoe
IPUCYTCTBME CTPaHA BUAUT JA/NEKO 32 COOCTBEH-
HBIMU IpeflelaM, OfHAKO BCe 9TO HAIIPaB/IeHO Ha
HeJIONyIleHNe pa3BOPaYMBaHUA IIOTEHIMATIBHOTO
TeaTpa BOVHBI UM MHOTO IECTPYKTUBHOIO BO3/El-
CTBMA BOMM3M TPAHUI] C COOTBETCTBYIOLIMMY Hera-
TUBHBIMU TOCTIEACTBUAMM I KU3HU U 3[JOPOBbsA
Jropielt, obecriedeHyss COXPaHHOCTY MaTepUaibHOTO
uMymectsa 1 1p. Ha stoMm doHe He nckmoyaercs
MHOE MEeXJYHapOJHOE COTPYAHMYECTBO IPSAMO WK
KOCBEHHO HaIlpaBjJIeHHOe Ha ofecredyeHue oTede-
CTBEHHOI 6€30IIaCHOCTY U HUBEMMPOBAHME Pa3HO-
o pofia KOHQ/IVIKTOB B PETMOHE.

Peanusyemas mpakTuka JIeMOHCTPMpPYET CBOIO
3¢ deKTNBHOCTD, @ ee UTHOPMPOBAHUE — IIOTEH-
IMan Jyii BO3HMKHOBEHMS DPasHOTO poOfia yIpos.
Tak, eBpormelickue y4eHble OTMeYaay HeJOCTATOY-
HOCTb Mep TOCY[APCTBEHHOTO M MeXTYHapOLHO-
r0 pearnMpoBaHusA B ILleHTpambHOi 4actu Cpenu-
3eMHOTO MOpA B NepUOJ, MUTPALIMOHHOTO KpU3Jca
2010-x rr. [Kirillova, Suslikov, Tsokur 2016:3561-
3571]. B pesynbrare pemarb Ipo6ieMsl IPUXOLY-
7I0Ch Y>Ke Ha Teppuropun crpan EBponerickoro co-
103a [Gruszczak 2017:24], ¢ 4yeM pajneko He Bcerpma

2 Cornawenune mexpy Poccuiickonn ®epepauuein n Cupuninckoin Apabekoid Pecnybnvkoii 0 pasmeLleHny aBUaLMOHHON
rpynnbl BoopyxeHHbix Cun Poccuiickonn Oefepauymnm Ha Tepputopumn Crupuiickon Apabcekon Pecnybnukm ot 26 aBrycta
2015 1. (pep. ot 18 sHBapa 2017 r.). — CobpaHue 3akoHoOamesnocmeaa Pocculickol Qedepayuu. 2016. 17 okT. N2 42, Ct. 5889.
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Y[aBa/loCh CIPABIATbCA. B CBA3YM ¢ 9TUM IpeBeH-
TUBHbIE MepPBl BUJATCA BeCbMa IPOLYKTUBHBIMY,
a JCIIOJIb30BaHMe CUIOBBIX MM QHAIOTMYHBIX UM
IEVICTBUIA 32 ITpeJiellaMu CBOEro rOCylapCcTBa — Ipo-
BepeHHbIe 3 QeKTUBHbIE METOABI, NpUMEHseMble
CIIIA Ha npoTsDKeHUM MHOTUX mecsituneTuit [Pap-
XyTauHOB 2020:417].

Ha ocunoBanmnm ct. 122 Komsennnn OOH
no mopckomy mpaBy (UNCLOS) ot 10 pmexabps
1982 r.?! npaxkTnyecku Bech pernoH bonpimoro Cpe-
[VI3eMHOMOPBS ABJIAETCA MOMY3aMKHYTBIM MOpeM
[Nordquist, Nandan, Rosenne 1995:346; beksuien
2017:512]. laHHOE 0OCTOATENBCTBO OOYC/IABNINBALT
ocoboe OTHOIIEHNE K BoIpocaM obecriedeHnus Oes-
OIIACHOCTM B Pas/MYHBIX cepax, BKIK0Yasd SKOMO-
ruyeckyo [boxman 2014:80-86].

Mope saBnserca cpefoll, IPUBIEKAMOLEN ca-
MBIX Pa3HBIX S5KOHOMMYECKV aKTMBHBIX CyO'bEKTOB
U [PYTUX aKTOPOB, OCYILIECTB/IAIOMNX CBOY (QYHK-
MU Ha COOTBETCTByIeil Tepputopuy. OmHAKO
COITIACHO CT. 225 JAHHOTO MEXIYHApOJHOIO aKTa
Mo6as eATeNTbHOCTD He O/DKHA MelLIaTh CYAOXOf-
CTBY, a TOCY/JapCTBA-y4aCTHUKM TapaHTUPYIOT Oe3-
OIACHOCTb €r0 OCYIIeCTB/IEHMNA.

BecbMa BakHOI 11 obecriedeHns 0e30IacHo-
ctu pernona bonbioro CpenuseMHOMOpbS ABJIA-
etcsa KoHBeHIUA 0 pexxuMe NMponuBoB oT 20 MIOIA
1936 r.* (manee - Kouenuus Montpe). CyTb
JJAHHOTO JOKYMEHTA 3aK/II09aeTCs B TOM, 4TO IIpU-
Ope>xHble cTpaHbl A30B0-UepHOMOpPCKOro HacceiiHa
VIMEIOT OIIPEfIe/IeHHbIl IIPUOPUTET HAJl OCTA/IbHBI-
MU TOCYHApCTBaMM B YacTM CBOOOJHOTO IIPOXOfia
Yepe3 NpOMMBLL B parione CTaMOy/a, KOHTPOIMPY-
emble Typuueit. B pesynbrate obecriednBaercs BHY-
TPeHHAA 6e30IaCHOCTb TOCYIAPCTB OT BXOXK/IEHMA
B IIp1OpeXXHbIe BOJIBI MHOCTPAHHBIX, 0COOEHHO BO-
€HHBIX, Cyf10B. Ha ocHOBaHMM CT. 3 JaHHOTO JOKY-
MeHTa 1pu npoxoxaennu bochopa n Jappanenisl

TypeLKue BIacTU 00s3aHbI 00ecreYnTh CaHUTap-
HyI0 0€30I1aCHOCTb ITyTeM IPOBENEHNA COOTBET-
CTBYIOIETO OCMOTPA BCeX CBOOOAHO MPOXORAIINX
CYIOB. Y4acTBys B JJaHHOM cornamenny, Poccus,
HapsAAY ¢ APYTUMU CTPaHAMM, OIIOCPeIOBaHHbBIM 00-
pasoM obecreunBaeT COOCTBEHHYIO 0e30IaCHOCTB,
B YKa3aHHOM KJIIOYe, He OCYIeCTBIIAA CyI|eCTBEH-
HBIX 3aTPaT U U3JEPKeK.

VMeroT MecTO Apyrye MeXaHM3MBI, IIPY IIOMO-
I KOTOPBIX OKa3bIBAETCA BJIMAHUE HA COCTOSHME
samuuieHHOCTY B Cpeiu3eMHOM MOpe, HUBEIUpys
TeM CaMbIM YIpo3bl B oTHomeHun Poccuiickoi ®e-
mepauyy. Ha ocHoBanmm IDmama pelictBmit cose-
ta Poccus-HATO mo 6opbbe ¢ TeppopusmMoM ot 9
nekabpst 2004 ., Tak)Ke ¢ MUHMMA/IbHBIMY 3aTpa-
TaMJ OCYIeCTB/IATCS OPTaHNM3ALMOHHOE ydacTie
B IIPOTMBOJIEVICTBUM TIePEBO3Ke OPY>KI MAaCCOBOTO
YHUYTOXXEHNUSA M VIHBIX OIIACHBIX IPY30B II0f] BUIOM
npopoBonbctBust [Komopkun, Iynymak, Bo6posa
2007:637].

Ha nmportusopeiicTBue TeppopusMy B pPeruoOHE
Bonbioro CpennseMHOMOpPDS HAaIIPaBJIeHBI U JIBY-
CTOpOHHME poroopeHHocty Poccum. Hampumep,
Ha ocHoBaHuY COBMECTHOI JEK/Iapaluy O Jajlb-
HelllleM yIIyO/neHun OTHOLIGHMI APY>XObl M Co-
TpysHM4ecTBa Mexzy Poccumiickort ®epeparyeit
u Cupmiickoit Apabckoit Peciybnukoit ot 25 sH-
Baps 2005 r.** cTOpOHBI MOOUIUSYIOT COOCTBEHHBIE
YCUINA ¥ IPU3BIBAIOT MEXXAYHAPOIHOE COOOIIECTBO
K aKTUBM3ALUM YCUINIL B JAHHOM HaIIpaB/IeHNN Jie-
arenpHocTH. CornacHo ct. 5 JJoroBopa Mexxnay Poc-
cuiickoit Denepanneit n Apabekoit Pecrry6myxoit
Ernner o BcecTOpOHHeM IapTHePCTBE M CTpare-
TMYeCKOM COTpyAHMYecTBe oT 17 okTsa6ps 2018 r.”
OCYIIECTB/IAETCA COTPYAHNYECTBO B BOCHHO-TEXHI-
qeckoyl cdepe. [letamusanys Takoil HesATeNbHOCTH
IPOBOANTCA B [PYTMX COINALIEHUAX MEXKY STUMM
cTpaHamm®.

21 KonBeHuma OOH no mopckomy npasy ot 10 gekabpa 1982 T.

22 KoHBeHLMA 0 pexxmme nponnsos oT 20 ntona 1936 r. — CobpaHue 3aKoHo8 U pachopaxeHuli Paboye-KpecmeaHckozo [pa-
sumesnbcmea CCCP. 1937. 27 anp. N 14,

2 MnaH pencteuin coBeta Poccna-HATO no 6opbbe ¢ Teppopusmom ot 9 aekabpa 2004 r. — OpuyuansHelti caim MuHu-
cmepcmeaa uHocmpaHHebix 0en Pocculickol ®edepayuu. URL: https://www.mid.ru/ru/foreign_policy/rso/1661385/. (nata 06-
paweHuna: 25.03.2023).

24 CoBMecCTHan fieknapauna o fanbHerwem yrnybneHnm oTHOLWeHNI APpYObl U cOTpyaHUYecTBa Mmexxay Poccuiickon Qe-
aepaumenn n Cupuinckon Apabekoi Pecny6nukoin ot 25 aHBapa 2005 r. — OguyuansHelt catim [pe3udeHma Poccutickol
®eodepayuu. URL: http://www.kremlin.ru/supplement/2167. (pata obpatieHuns: 25.03.2023).

% NloroBop mexnay Poccuitickoit ®epepaumein n Apabekon Pecny6nvkoin ErmneT o BcecTopoHHEM NapTHEPCTBE U cTpaTeru-
YyeckoMm coTpyaHuyecTse oT 17 okTAbpA 2018 1. — brosiemeHs Mexx0yHapoOHbix 002080po8. 2021. N2 3, mapT.

% MpoTokon mexpy MpasuTtenbctBoMm Poccuiickon Oepepaumu n MpasuTtenbcteom Apabekon Pecnybnuku Erunet ot 24
fekabps 2015 r. «O6 ynpolleHHOM nopsAaKke 3axofa BOeHHbIX kopabnei B nopTbl Poccuiickonn Oepepauumn n Apabekon
Pecny6nukn Erunet». — OgpuyuaneHeiti caliim MW/ Poccuu. URL: https://www.mid.ru/ru/foreign_policy/international _
contracts/international_contracts/2_contract/43756/. (nata obpawieHunsa: 12.10.2023); NMpoTtokon mexay MpaBruTenbCcTBOM
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MEXOYHAPOAHOE MOPCKOE MPABO

B.H. Kosanb, C.A. Bacunbes, E.B. TogoBaHuk, A.B. MNonunwyk

B cuny cr. 24 KouBeHunuu MOHTpe KOMIIETEHT-
Hble OpraHbl Typuuy KOHLEHTPUPYIT MH(POpMa-
LIMI0 O IIPOXOZALIMX B COOTBETCTBYIOIIVX IIPOINBaX
CYZax, 4YTO MOXKeT OBITb MCIIONB30BAHO 151 0becIie-
4eHMA 0e30IIaCHOCTY B CIy4Yasx, He IPOTUBOpeYa-
IMX MEX/YHAPOJHOMY HOPMAaTMBHOMY IIPABOBOMY
PeryImpoBaHuIo.

B coBpeMeHHON IOPUOMYECKON HayKe OTMeda-
I0TCA HapyLIeHUsA IIONOXKEHUI paccMaTpUBaeMOIl
Kousenumn [Iynynsax 2017]. Ilpu stom crpaHnoii-
HapymuTeneM BbicTymaeT CIIA, koropasd ABHO
3/710ynoTpeb/IsAna BO3MOXKHOCTAMM IIPOXOfia depe3
TypeLKue IIPOJIMBBI, a KOpabiu 1oy ee ¢paroM Ha-
Xoounuch B YepHOM Mope 3HAYMTENbHOE BpeM:,
IpeBbIIIAOlIee JIONYCTMMOE IONOKEHMAMU MeX-
IyHapopHOro cornamennsa. Hampumep, B ¢espa-
ne-mapte 2014 1. BoenHoe cynHo CIIIA mposeno B
YepHoMm Mope 33 nHA B3aMeH IONOXKEHHBIX 21-ro.
[TpuMenuTenbHO K JJaHHOMY permony Poccumiickas
Depepanya Bcerfa 3saHMMaaa OJHO3HAYHYIO IIO3U-
IIMI0 HEYKOCHUTE/IBHOTO COOMIOfIeHN HOPM MEX]Ly-
HApOJIHOTO IIpaBa, KaK B CIy4Yae ONMCAHHBIX YTPO3
0€301acHOCTH, TaK M B PaMKax IPOTUBOJEICTBIA
teppopusmy [Ilerpos 2018:97-104].

Takoro popia mpaBoHapyILEHNA MEX/IyHapOIHO-
ro XapakTepa IpUBOAAT K fileGOpMALMU HACTPOEH-
HBIX paHee CBsA3ell MeXJly CTpaHaMM, TaK KakK BU-
HOBHbIe (DaKTMYECKVM CTAHOBATCHA HEHAJeKHBIMI
IapTHepaMy, IPOJo/KeHMe OTHOILEHWIT C KOTOPbI-
MM MOXKET B IIEPCIIEKTIBE AeCTPYKTUBHBIM 00pa3oM
OTPasnUTbCA Ha COCTOAHMNU Oe3omacHocTy. Kak Hu
CTPaHHO, HO ¥ TaKue JeNCTBUA NPUBOJAT K YKpe-
IVICHNIO, HAIIpYMep, SHepreTH4ecKoil 6e30IacHo-
ctu ipyrux rocypapcts [Iycsakos 2018:14-19]. Tak,
TOC/Ie COKpAIlleHNA TOTPe6/IeHNs YIIIEBOJOPOFHOTO
coipbA u3 crpad CoppyxectBa HeszaBucumbix Tocy-
JapCTB IIpeficTaBuTeNAMM EBpOIBI COOTBETCTBYIO-
IJie PecypcHble MOTOKM ObUIM IepeHaNpaBjIeHbl B

crpanbl bxuero Bocroka n CeBepHoit Appuxn
[Kankanmukos, Omapos 2022:272], 4TO MONOXN-
Te/IbHBIM 00pa3oM CKas3ajoch Ha CTaOMIBHOCTI He
TOJIBKO B 9KOHOMMYECKON M CoLyanbHoi cdepax
COOTBETCTBYIOIIVX TEPPUTOPMIL. JJaHHDBII IIO3UTHB-
HbIIT 9 deKT BrIpasuics B yIpOYeHNY 9KOHOMMKI,
OCHOBAHHOII Ha JOOPOCOBECTHOCTY HOBBIX TIapTHe-
poB, 6071ee IIMPOKOIT BO3SMOYXHOCTH HOTIUTUYECKOTO
BO3JENCTBUA BO 071aT0 CTaOMIM3anUy SKOHOMIYe-
CKIX ITPOL[eCCOB, He OCHOBAHHBIX Ha CYOBEKTUBHBIX
Y TPeAB3ATBIX MHEHMAX (YHKIMOHEPOB CUIBHBIX
B MEXX/[YHApOJHBIX MacIITabax roCyapcTs.

JlesITeIbHOCTD ~ KOMIIETEHTHBIX ~ OTEYeCTBEH-
HBIX OPMMPOBAHNIT B paccMaTpuBaeMolt o06macTu
00LeCTBEHHOI YKMU3HY BCe Yallle CTAHOBUTCA 00b-
€KTOM aKTVBHOTO IIPOTUBOJENCTBMUA CO CTOPO-
Hbl HePYXXeCTBEHHBIX rocymapcrs®. Hampumep,
B 1. 6 Crparernyeckoit konuennuyu HATO 2022 or
29 mrons 2022 r.*® Poccust 06bsBIeHa B KadecTBe
CTpaHBI-arpeccopa, IPaKTUKYIOLIell BOGHHOE BTOP-
JKeHJIe B CYBEPEHHYIO [IeATe/IbHOCTD ITy O/IMYHO-TIpa-
BOBBIX 00pa30BaHNIT €eBPOATIAHTIYECKOTO PETVIOHA,
C/IeIOBATE/IbHO, JAHHOE TOCYJAPCTBO IOTEHIINANb-
HO crioco6Ho aTakoBarh yyactHrkoB HATO. Takoro
pozia JOKYMEHTbI HAi0T (PaKTIIECKYI0 BO3SMOXHOCTD
YKa3aHHOMY a/IbSTHCY BO3/Ie/ICTBOBATb Ha IIOIUTUKY
Poccuiickoit @epepannn, a Makpopernox bomnbioro
Cpeny3eMHOMOPbS BUAUTCA Hanboee BEPOATHBIM
MeCTOM KOH(QIMKTHOTO CTOIKHOBEHVS IHTEPECOB.

[ToMMMo  yfOBNIeTBOpEHMA COOCTBEHHBIX MH-
Tepecos, ponb Poccun B pernone bombiroro Cpe-
[M3eMHOMOPBSI BUUTCA B obecredeHun Oesomac-
HOCTH, B TOM 4NC/Ie Ha TEPPUTOPUM APYIUX CTPaH
[Heuaes, Yuxapes, Vpxun, Makosckas 2019:72].
OO6ycoBIeHO 3TO MOXET OBbITh yXKe MMEIOLIMCS
OIBITOM IO Oopbbe ¢ TeppopusMoM Ha bmkHeM
Bocroke, a Taxxe BecbMa 00beMHBIM BOGHHBIM I10-
trernuanoM [Illeros 2013:264].

Poccuickon ®epepaunn n MNpasutenscteom Apabckoi Pecnybnuku Erunet ot 25 mapta 2014 1. «O BOEHHO-TEXHUYECKOM CO-
TpyaHUuecTBe». — OguyuansHeil caliim MU/ Poccuu. URL: https://www.mid.ru/ru/foreign_policy/international_contracts/
international_contracts/2_contract/44146/. (nata obpalweHua: 12.10.2023); CornawweHne mexpy lNpasutenbctBom Poc-
cuinckon Qepepauun n MpasutenbctBom Apabckon Pecny6nmku ErvneT ot 23 ceHTabpa 1997 r. «O coTpyaHMYecTBe B
obnactn 60pbbbl ¢ NpecTynHocTbio». — OguyuaneHsilt caiim MWL Poccuu. URL: https://www.mid.ru/ru/foreign_policy/
international_contracts/international_contracts/2_contract/47335/. (nata o6pauieruna: 12.10.2023); CornaiieHme mexpy
MpasuTtenbctBom Coto3a CoBeTckux CoumanucTnyeckmx Pecny6nuk u Mpasutenbctsom Cupuiickon Apabckoit Pecny6nu-
K1 oT 4 anpena 1983 r. «<O Mopckom Toprosom cygoxoactae». — OpuyuansHelt calim MU/ Poccuu. URL: https://www.mid.
ru/ru/foreign_policy/international_contracts/international_contracts/2_contract/44146/. (pata obpatieHuns: 12.10.2023).
% TlepeyeHb NHOCTPAHHbIX FOCYAAPCTB U TEPPUTOPUIA, COBEPLLAOLWMX HEAPYKECTBEHHbIE AENCTBMA B OTHOLWeEHUN Poc-
cuinckon Mepepaumu, POCCUACKNX opuanYeckmx n ¢usmyeckmx nuu, yte. PacnopsxeHnem MpasutenbcTBa Poccuinckon
Qepepaunn ot 5 mapTa 2022 . N2 430-p (pea. oT 29 okTAbpA 2022 r.). — CobpaHue 3akoHodamenscmaa Poccutickoli Pedepa-
yuu. 2022. 14 map. N2 11. Ct. 1748.

8 Crpaternyeckana koHuenuma HATO 2022 o1 29 uioHA 2022 1. — OguyuaneHsit calim HATO. URL: https://www.nato.int/
nato_static_fl2014/assets/pdf/2022/6/pdf/290622-strategic-concept.pdf. (zata obpaiieHms: 25.03.2023).
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Hanbonee macurrabupiM ydactrieM Poccuiickoit
Depeparyy B MEPONIPUATHAX 110 00ecrieyeHno 6e3-
OIIACHOCTM B YKa3aHHOM peryoHe ObIIO U OCTaer-
cA BOEHHOe IIPUCYTCTBMe Ha Tepputopun Cupun.
Cornacio Cornamennto Mexpy Poccnmiickoit ®@e-
nepayeit u Cupuiickoit Apabcekoit Pecrry6mukoit
0 pasMeLleHNN aBMALVOHHOM Tpynibl Boopysken-
Hbix Cun Poccniickoit Qenepannuy Ha TeppUTOpUN
Cupuiickoit Apabekoit Pecrrybmukm ot 26 aBrycra
2015 %’ mepBas monmyumaa Ha 6e3BO3Me3JHOI Oc-
HOBe, He 00J1araeMblil KaKUMU-I160 HajoraMy Mian
cbopamim aspomnoprT, Ifie pa3MelleHO YKa3aHHOe BO-
VHCKOE TIOfipa3fielleHne ¢ COOTBEeTCTBYIOLMM 000-
pynoBaHMeM, KajpOBBIM, PECYyPCHBIM ObecredeHn-
eM 1 1p. [laHHOe NPOCTPAHCTBO, HAXOJALIeeCs Ha
6epery CpennseMHOr0 MOps, OTBedYaeT pAALY Ipu-
3HAKOB TOCy#apcTBeHHoI Tepputopun Poccun [ba-
Oypun 1997:477], Tak Kak Tyza cBOOOJHO BBOSUTCS
BOOPY>KeHYe ¥ O0eTIPUIIACh, B 9TOJ 30HE [IefICTBYeT
pOCCUIICKOE ITPaBo U IIp.

AHanorMyHbBIl IPaBOBOI PeXUM PacIpocTpa-
HAETCSA B OTHOIIEHNY IIPYMOPCKOI MHPPACTPYKTY-
Pbl B COOTBETCTBMM C TooKeHusAMy CornauieHns
Mexzy Poccmitckoit ®enepanueit n Cupuitckoi
Apabckoit Peciy6nmkoit 0 paclimpeHun Teppu-
TOPUM IYHKTa MaTepualbHO-TEXHMYECKOro obe-
criedennsi BoenHo-Mopckoro ¢mora Poccuiickoit
Denepanuu B paitoHe nopta TapTyc u 3axopa Bo-
eHHbIX Kopabmeit Poccuiickoit Pepmepanyun B Tep-
puUTOpMaNbHOE MOpe, BHYTPEHHME BOAbI ¥ IOPTHI
Cupmiickoit Apabckoit Peciybnuku or 18 sHBa-
ps 2017 r.* Ha ocHOBaHMU CT. 5 3TOTO JJOKYMEHTa
B COOTBETCTBYIOIEll aKBaTOPUY MOTYT HaXOfIUTbCA
poccuiicKue Cyfa, Ha KOTOPBIX pa3MelleHo AfiepHoe
OpyXMe.

Taxoi1 ropuanuecknii MOpPALOK MO3BONAET OKa-
3bIBaTh OIpefieIeHHOE BMAHME I/ 3aIUTBl MH-
TepecoB Poccuy Kak MMHMMYM B BOCTOYHOI 4acTH
paccMaTpuBaeMoro  Makpoperuona. OmnepaTus-
HOCTh ¥ 3(]deKTUBHOCTD NPEORONeHNsT BO3HU-
KaloIUX Yrpo3 06e30IIaCHOCTM OTe4eCTBEHHbIMM

Boopyxenubimu Cumamm yxe ObUia IIOATBEpXK-
meHa Ha mpaktuke [Jomros 2021:203; CuBkoB
2020:75-82].

Obecrieyenne 6e30MaCHOCTM B MaKpOpETMOHe
Bonbioro Cpeay3eMHOMOPbs — BaXKHasA CTPaTery-
Jeckas 3agjada Poccun, oTpaxkeHHas B psfie MEXIY-
HapOJHBIX ¥ BHYTPUTOCYJAPCTBEHHBIX JJOKYMEH-
ToB. OffHaKO HeoOXOAMMO IOHVMATb, YTO TaKasd
JieATeIbHOCTb BeCbMa HETaTVBHO BOCIPMHYMAETCA
VIHBIMU Cy0'beKTaMy MeXXAYHapOZHO-IIPAaBOBBIX OT-
HoureHmit [Unxapes 2021:442], 4T0 CyljeCTBeHHBIM
06pa3oM OCTIOXKHAET JOCTIDKEHVEe IOCTAB/IEHHBIX B
CBA3M ¢ 9TUM Lienieil. TeM He MeHee, HeCMOTPs Ha BCe
TPYAHOCTM, HEOOXOVIMO HPOJO/DKATh IABIDKEHME B
3a/JAaHHOM HAIIpaBJIeHNN, Y HA OCHOBE COOMIOfIeH A
IeVICTBYIOLIMX MEXTOCY/JAPCTBEHHBIX MPaBMU/I OT-
CTanuBaTh COOCTBEHHbIE IHTEPECHI C Le/IbI0 3alUThI
CyBepeHNTETa U COXPAHEHN COCTOAHMA 3alVIIeH-
HOCTM MHOTOHAIMOHaJIbHOrO Hapopa Poccuiickoii
Qepepaunn.

Ha ocHOBaHMM BBILIEN3/IOKEHHOTO MOXHO Cle-
JIaTh BBIBOJ, O TOM, YTO B HacToAwlee BpeMs Poccuii-
ckas Qepepalysa, HECMOTPS HA 3HAYUTETLHOE KO-
JIMYeCTBO NMPOO/IEM B HEIIOCPECTBEHHO O/I1M30CTH
OT COOCTBEHHBIX pybeskeil, IPOBOAUT MPABUIBHYIO
IUVTAHOMEPHYI0 HOJMUTUKY IO obecredeHnio 6es-
OIIAaCHOCTM B Makpopernose bonbuoro Cpeansem-
HOMODbS, BK/IIOYas BeCbMa OTHA/ICHHbIE €r0 YacTH.
YuuThIBas CIOXMBIIYIOCSA MEXIYHAPOLHYIO 06CTa-
HOBKY 1 BpaK/jeOHOe OTHOIIIEHNE CO CTOPOHBI 3Ha-
YUTEILHOIO KOMNYECTBA TOCYAAPCTB, HEOOXOAMMO
OCYIIECTB/IATb CBOY JIEVICTBYUSA B CTPOTOM COOTBET-
CTBMU C HOPMaMy MeX/YHapOJHOTO IpaBa. Bmecte
C TeM eCTb MHOTO IIPAaKTMYeCKMX IPMMEpPOB, KOIzja
IpyTVie YYaCTHUKY TaKOTO POfia COIIAIIeHNII He C-
HOJHAIT IPaBIUIa, KOTOPbIE /1A HUX CTamy 06:3a-
TeIbHBIMM 110 VX )Ke BojIe. B cBsA3M ¢ 3TUM 04eBUAHO
yCUIEHUe aKTyaJbHOCTYM BHYTPEHHEIO 3aKOHOJA-
TeIbCTBA ¥ IBYCTOPOHHMX COITIALICHNUI I JOCTHU-
JKEHUS Lieiell COXPAaHHOCTM CBOEro CyBepeHUTeTa
B CaMOM IIMPOKOM TIOHMMaHNY JAHHOTO TePMIHA.

2 CornaweHrne mexpay Poccuiickon Oepepaunein n Crpuiickonn Apabckoi Pecny6nmnkoi o pasmeLieHn aBnaLoHHON
rpynnbl Boopy»xeHHbix Cun Poccuiickont Qefepauunm Ha Tepputopumn Crupuiickoin Apabekoi Pecnybnvku ot 26 aBrycta

2015 .

30 CornaweHune mexay Poccuiickon Qepepaumein n Cupuinckon Apabckoin Pecny6nmnkoit o paclumpeHumn Tepputopum nyH-
KTa MaTepuanbHoO-TeXHNYeckoro obecneyeHns BoeHHo-mopckoro ¢nota Poccuiickon ®epepaunm B paioHe nopta TapTyc
1 3axofia BOeHHbIX Kopabneii Poccuiickon Oefepanum B TepprtopuranbHOe MOPe, BHYTPeHHE BoAbl U NopTbl CUPUIACKOI
Apabckoin Pecniy6nukm ot 18 aHBapa 2017 r. — CobpaHune 3akoHogaTtenbcTBa Poccuiickon Oegepauun. 2018. 1 aHB. N2 1.
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3. COBPCMCHHI)IC TEHACHIVN PpAa3sBUTUA TaMO-
JKEHHOT'O pETYyINpOBaHNsA B bonpmom CPCHI/ISCM-
HOMOpbE

PernonanbHoe pasHoOOpasue U pasHOBEKTOP-
HOCTb pasBUTUA rocyziapcTs bonbmoro Cpegusem-
HOMODbs1 IIOCTOSIHHO IPUBOJUT K BO3HMKHOBEHMIO
MEXJy HUMM IMONUTUYECKMX, COLVAbHBIX, Pelu-
TMO3HBIX NPOTHUBOpeunit. B To e BpeMs Bce ro-
Cy[apCcTBa [JAHHOTO pervoHa AaKTUBHO YYacTBYIOT
B MEeX/IYHapOJHOJT TOProBjIe KaK MeXAy co00ii, TaK
U C TPETbUMM CTPAHAMMU.

JIMeHHO (aKTOpbI PernOHAIBHOTO SKOHOMMYe-
CKOTO COTPYJHMYECTBA SABJIAITCA TapaHTHEN CTa-
OWIBHOCTYM M YCHEUIHOCTH pasButuA bombuioro
CpenyseMHOMOpbS, a TAK)Ke OCHOBOIA [IA pelleHns
MHOTYIX IPYTVX BO3HUKAIOIIVX B PETVOHe IPOo6IeM.

YuntbiBass BBITOJZHOE reorpaudeckoe IOJIO-
JKeHIe, yepes TeppUTOpPMUM CTPAH YEPHOMOPCKOIO
U BOCTOYHO-CPE/II3€MHOMOPCKOTO PEriuoHa Ipo-
JNIETAlT TPaHCIOPTHO-IOTUCTUYECKME KOPUJOPHL,
CBA3BIBAKOIYE MEXIYHAPONHYK TOPLOBJIIO €BpPO-
TeJICKIX, a3MaTCKUX 1 apPUKAHCKUX TOCYAPCTB.

Toprosoe coTpynuudectso B bonbmom Cpenu-
3eMHOMOpbe B JOCTaTOYHOI CTEIEHU 3aBMCUT OT
3¢ PeKTUBHOrO MPaBOBOTO PETyINPOBAHNS BOIIPO-
COB, KaCAIOLIMXCA TAMOKEHHOTO JiefIa.

B Poccniickoit Pepeparuy, ABIA0OLIENCS Ye-
HOM EBpasuiickoro 9KOHOMHMYECKOro corwsa (ma-
nee — EASC), TaMOXXeHHOe perymMpoBaHue OCy-
IIECTB/IAETCA KaK Ha HALMOHAJbHOM, TaK M Ha
Ha/[HAIlMOHA/IBHOM YPOBHE, KOTOPBII 00BbeaNHAeT
CTpaHbl €BPOIIEIiCKOro 1 asuarckoro pernoxa. Cre-
lyeT OTMETUTDb, YTO B HACTOsALlee BpeMsa OCHOBHas
4acTh BOIIPOCOB TaMOXXEHHOI'O PETy/IMpPOBaHMA SAB-
nsgeTcs KoMIeTeHyel opranoB EASC.

[Monoxenns TamoxkenHoro kogekca EADC 6asu-
pYIOTCs Ha HOpMaxX MeXX/[yHapOZHOI KOHBEeHIM 06
YIPOLIEHU) ¥ TAPMOHM3ALMY TAMOYKEHHBIX IIpOlie-
nyp (cosepmeHo B Knoro 18 mas 1973 1.), a Takke
PaMOYHBIX cTaHapTOB 0Oe30macHOCTH U oberde-
Hysz MupoBoit Toprosmu SAFE 2021 r. (ganee — Pa-
MouHble cranapTsl SAFE)’!.

Ha BuyTpurocypmapcrsennom yposHe CrpaTe-
el pasBUTHS TaMOXXEHHOU cmy>kObl Poccuiickoit
®epeparyn o 2030 . (yrB. PacnopspxenneM IIpa-
ButenbctBa Poccumiickoit Pepepanuu or 23 Mas

2020 1. Ne 1388-p; manee — Crparerns ®TC Poccun
1o 2030 r.)*, paspabOTaHHOI Ha OCHOBAHUY U BO
VICTIONIHEHNE  BBILICYKA3aHHBIX MEeXAYHAPOTHBIX
JIOKYMEHTOB, OIpeJie/leHbl HAaIlPaB/IeHNsA PasBUTHA
TaMOXKeHHOI Cmyx06bl Poccuiickoit  ®epeparin,
KOTOpBIE B TOM 4Mc/ie OyAyT CIOCOOCTBOBATH [JO-
CTVDKEHUIO IIPMOPUTETOB HALMOHAIbHOM MOPCKOIA
nonutuku Poccun.

OpHMM U3 TaKMX HAIpaBJIeHWIl ABIAETCA MpO-
BelleHMe IOHOMAcIITabHOM LudpoBUsaum u
aBTOMATM3ALNN JIeATETbHOCTY TaMOXXEHHBIX Op-
TaHOB, B TOM YNC/Ie IIpefyCMaTpUBAIOIIeil CoBep-
IIeHMe TAMOXXEHHBIX OIepalLyil C MCIOIb30BaHUEM
97IEMEHTOB VCKYCCTBEHHOTO MHTE/UIEKTa — depe3
BHEJIpeHMe MOJENMN <MHTE/UIEKTYaTbHOTO» ITyHKTa
nponycka [Ckuba, ITosgusakosa 2022:19-33]. Inas-
HOE ero OT/IN4YMe OT COBPEMEHHBIX IPAKTUK pabo-
ThbI IIHKTOB IIPOITYCKa — MIHUMAJIbHOE Y4acTyie BO
BCeX IIPOLIeccax JO/DKHOCTHBIX JIML TaMOXKEHHBIX
OpraHOB, MaKCMMa/IbHOE VCIIONb30BaHNe TeXHIYe-
CKUX CPEJICTB TAMO>KEHHOTO KOHTPOJIA U IIpUMeHe-
H1e nH}popMaLOHHBIX TexHomoruit. [ToctaBnenHas
Le/b AB/IAETCSA VIHHOBAIMOHHOM U MOXET VIMETb
flanbHellIee IIVPOKOe IIPUMEHeHMe B MeXIyHa-
POZHOII ITPaKTHKe, HOCKONIbKY OyfieT CyIeCTBEHHO
BIIMATH HA COKpAllleHle BPEMEHHbIX 11 (PMIHAHCOBBIX
U3JEP>KeK YY4aCTHUKOB BHELTHETOPTOBOI JeATeNb-
HOCT) IV IIepeMelLeHN) TOBAPOB ¥ TPAHCIIOPT-
HBIX CPEJCTB MEX[YHAPOJHON IepeBO3KM depe3
TaMO)KEHHbIE I'PAHNIIbL.

BuenpeHne niepeoBbIX TEXHOIOT M TAMOXKEHHO-
r0 KOHTPOJISL MOIVIO ObI CTaTh 0a30i1 [ pasBUTHA
MeX/JYHAPOJHOTO COTPYAHMYECTBA U PAaCIIMPEHA
MeX/JYHAPOJHOI TOPIOB/IM MEXJY IOCYAapCTBaMM
4ePHOMOPCKOTO U CPENYI3EMHOMOPCKOTO PErMOHOB.
YHuQuKanysa u ynpoliennue mpoBeieHNs TaMOXKeH-
HBIX OIlepaluii, MHPOPMAIMOHHOE COTPYAHIYe-
CTBO M B3aMMOJIEVICTBYE 110 BOIIPOCAM TaMOXKEHHO-
ro perynmpoBaHus 1 obecredeHus 6e30macHOCTI
MEXIYHApPOJHON TOpProBmy, 0e3yclnoBHO, OyRyT
CII0COOCTBOBATh YKPEIUICHNIO SKOHOMUYECKUX pe-
TMOHa/IbHBIX CBA3el B bonbinoM CpefuzeMHOMOpDe.

He MeHee BaXHBIM HAIIpaB/IeHUMEM A yKpe-
IVICHUA VM PasBUTHA PETMOHAIBHOTO VI MEXpernu-
OHA/IPHOTO COTPYJHMYECTBA JVIMeeT BHEJpeHMe
COBpPEMEHHBIX TEXHOJIOIMII obecredeHns cobofe-
HIA 3aIIPETOB ¥ OTPaHMYEHMII B MEX]YHAPOIHOI

31 TamoKeHHbI KofeKc EBpa3miickoro sKoHoMMYeCcKoro cotosa (pea. ot 29.05.2019, ¢ usam. ot 18.03.2023) (NpunoxeHue
Ne 1 k [loroBopy o TamoxxeHHOM Kofekce EBpasniickoro skoHoMuuyeckoro coto3a). — OguyuaneHeili calim Eepasutickozo
3KoHoMuuyeckozo coto3a. URL: http://www.eaeunion.org/. (nata obpatyeHus: 12.04.2017).

32 Crpatervs pa3BuTUsA TaMOXeHHOM cNy6bl Poccuiickonn Oepepaummn go 2030 r., yTB. PacnopsxeHuem lMNpaButenbcTaa
P® ot 23.05.2020 N2 1388-p. — CobpaHue 3akoHodamenscmaa Poccutickoti @edepayuu. 2020. 1 nioHsa. N2 22. CT. 3572.
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LAW OF THE SEA

TOProBje C MCIIONIb30BaHMEM MHTEIPUPOBAHHbBIX
nHGOpMaIMOHHBIX 1MPOBBIX cucteM. [locTike-
HJI€ Ha ME&XYHaPOJHOM YPOBHE JJOTOBOPEHHOCTE
006 YHUMKALNMY U COITIACOBAHMY CTAaHJAPTOB Kade-
CTBa MPOAYKLMNY, VX B3aIMHOM IIpU3HaHMY, OyaeT
CII0COOCTBOBATH POCTY MHBECTULINIL ¥ YBEMYEHIIO
06beMOB  MEX/[YHApOJJHOII TOPTOB/IY MEXAY JO-
rOBAPUBAIOIMMUCA CTPAHAMU U PErMOHATbHBIMU
COI3aMI.

Peanusanusa MeXyHapOOHON JeATENIbHOCTHU 110
BOIIPOCaM TAMOXKEHHOIO PErylIMpOBaHUA B COOT-
BetcTBuM ¢ nonoxeHuamu Crparerun OTC Poccun
1o 2030 I. MOXKET OCYILECTBIATbCA B PAMKaX MHTe-
TPallMOHHBIX O0bEAVHEHNI, Ha IUIOMIA/IKaX MEXY-
HapOJIHBIX OpPraHM3aluil, B PaMKaX COBMECTHOII
IPOEKTHOM JIeATeNIbHOCTI (KaK B MHOTOCTOPOHHEM,
TaK 1 ABYCTOPOHHEM popMarax).

B Pamounsix crangaprax SAFE* (mopm. 2.11.1)
YKa3aHO, 4TO IIPaBUTE/NIbCTBA JO/DKHBI B3aMMOieil-
CTBOBATb CO BCEMM MEX/YHAPOJHbIMU IapTHepa-
MM, YYaCTBYIOIMIMI B ME&X/YHAPOJHOI TOProBie C
1e/IbIo 0becriedeHys 6e30MacCHOCTI eI OCTABOK,
paspaboTKy, NOANEpXKaHNA U YKPEIUIeHUA TapMo-
HY3MPOBAHHbIX MEX/IYHAPOJHBIX CTAH/IaPTOB.

Kak oguH 13 BaXHeMINX IPUOPUTETOB B MeX-
[lYHApOJIHOM COTPyfHMYecTBe PaMoyHble CTaH-
maptol SAFE ompepensiorT pas3BuTue IIpOrpaMm
YIOIHOMOYEHHBIX ~9KOHOMMYECKVMX OIlepaTopoB
(mamee — Y9O) pernoHanbHbIX TaMOYXEHHBIX CO-
1030B ¥ BHEJ[peHUe IPOLEeYpP MX B3aMIMHOIO IpU-
3HaHUA.

CrnezlyeT OTMETHTD, YTO IIPABOBOE PETyIMPOBa-
Hye MHCTUTYTa YOO B TAMOXXEHHOM 3aKOHO/ATe/Ib-
ctBe EASC u Poccniickoit @enepaniun He B IOMTHOM
Mepe OTBeYaeT COBPEMEHHBIM IIPAKTMKaM 1 Tpeby-
eT JanbHelinero coepuieHcTsoBanys [Ilaporen-
K0 2022:28-33]. Ero pa3Butue MOXeT IPOUCXOAUTD
B paMKaX MEXJYHapOJHOIO COTPYJHMYECTBA CO
CTpaHaM}l YEPHOMOPCKOTO M BOCTOYHOCDPEJM3EM-
HOMOPCKOT'O PeroHa IyTeM CO3[JaHUs PerMoHalb-
HbIX IporpaMm Y3O.

CosflaHnue M NpakTMdecKas peanusalyusa TaKUX
IporpaMM, HalpaB/IeHHbBIX, C OJHOIl CTOPOHBI, Ha
IpefoCTaB/IeHNe YYaCcTBYIOLIVM B HUX IIPEfICTaBUTe-
1AM 6M3Hec-coo01IecTBa IPEUMYLIECTB 1 YIIPOIile-
HII TIpU OCYLIECTB/IEHNY TaMOXKEHHBIX OIlepaLuii,
C JIPyroil CTOPOHBI, Ha obecliedeHNe 3aKOHHOCTM

IpY IPOBEJieHNY BHEIIHETOPrOBbIX OIllepaluii de-
pes IonyyeHne TaMOXKEHHbIMU aIMMHUCTPALUAMU
CTPaH-YYaCTHUKOB JIOCTYIA K MH(MOPMAIVOHHBIM
pecypcam YOO B pexxunMe OHJAlH, a TAKKe IIpYBJIe-
YyeHMe MX K COTPYFHMYECTBY 110 MUHMMU3ALVN PU-
CKOB HapylLIeHM: TAMO>KEHHOT'O 3aKOHOJATeIbCTBA.

Peanusauns pernonanpubix nporpamm Y9O Ha-
IpaBJieHa Ha JOCTIKeHMe CIeYIOIX pPe3y/IbTaToB:

a) TaMOXKEHHble a[MUHUCTPALMM IOCPef-
CTBOM GOpMMPOBaHVsI KOHTMHIEHTa JOOPOCOBECT-
HBIX YYaCTHUKOB BHELIHETOPIOBOil /eATeTbHOCTH
(Y90) n ycraHOBNIEHMA C HUMM COTPYZHUYECTBA
B pas/mM4HbIX popMax obecreunBaT cobI0OeHMe
TaMO)XEHHOTO 3aKOHOJATe/IbCTBA U YKPEIULAIOT 6e3-
OIIACHOCTDb MEX/[YHAPO/JHOJ TOPTrOB/IN;

6) Y30 monyyaoT OT TaMOXXEHHBIX ajMUHM-
CTPALINIL COLEICTBIE IIPU IPOBEEHNIN TAMOXKEHHO-
r0 KOHTPOJIA, a TaKKe 3aIUTY CBOMX IIpaB OT HeJlo-
OpOCOBECTHOI KOHKYPEHIN.

Ha mpakTyke 3To IpuBefieT K paclIMPEHII0 MEX-
ZlyHapOJIHOJ TOPTOB/IY MEX/Y JOTOBapyBaOLIIMU-
CA CTPaHaMM U PETVOHATbHBIMM 0ObefVHEHNAMY,
CYILIIeCTBEHHO HOBBICUT IIPUBJIEKATEIbHOCTD TePPU-
TOPUI1 I MOPCKUX aKBaTOPUIL, BK/IH0Yas KOHTUHEH-
Ta/IbHBIII 1IeTb®, /11 MHOCTPAHHBIX MHBECTOPOB.

Hemanosa)xHoe 3HaueHNMe /I Pa3BUTHUA U YKpe-
IUVIEHNS BHEIIHESKOHOMMYECKUX CBSA3€il MEXIY
TOCyflapCTBaMM MMeEeT 3aK/lo4YeHMe JIOTOBOPOB
0 CBOOOJHOI TOProBje. YUMTBIBAs IMPHOPUTETHI
B MEX/IYHapOJHOJ1 TOProBjie KaXX/Joro U3 y4acTHU-
KOB MEX/YHApOJHOIO COTPYZHMYECTBA, HaauMdue
9KCIIOPTHO-VMIIOPTHOJ TOBapHOI CIIelann3aLiun,
TaKMe JI0TOBOPBI JOIDKHBI BK/II0YaTh HOMEHK/IATYPY
TOBApOB I OECIOIUIMHHON TOPrOB/IN, KOTOpas
OTBeYaeT HAIMOHA/IbHbIM 3KOHOMMUYECKUM MHTe-
pecaM U COfiefiCTByeT pasBUTHUIO IIPOLIECCOB PETyo-
HaJIbHOI MHTETPAlM M KOOTIepaLi M.

Bompochl pernoHasbHOTO TaMOXXEHHOIO B3a-
VIMOZICVICTBYSI He JIO/DKHBI OBITH IIePCIIEKTUBOI
oTHaneHHoro Oypymero. CrpaTermyecKuii IUIaH
pasBuTuA  BceMupHONM  TaMOXXEHHON  OpraHm-
gaumm Ha 2022-2025 rr. (WCO Strategic Plan
2022-2025)* kak OfHY M3 IPMOPUTETHBIX 3aad
PasBUTHA TAMOXKEHHOTO Jiefla OIIpefiefiAeT UHTerpa-
LVMI0 TAMOXKEHHBIX aJMUHMUCTPALMil B IPOLECCHI
COOTIOfIeH s B MEXK/[YHAPOLHOI TOPTOBOJI JlesTeNb-
HOCTH 9KOJIOTMYECKUX aCIIeKTOB M BHECEHM A BK/Iazla

33 BTO: PamouHble cTaHAapTbl 6e30MnacHOCTM 1 ynpoLleHus npoueayp Muposoi Toproenu 2021 r. — OguyuaneHelt caim
BTO. URL: http://www.wcoomd.org/~/media/50518838dcad4d4b9600b3e94f37¢c663. (nata obpaiieHms: 25.12.2021).

3 WCO: Strategic Plan  2022-2025. URL:

https://www.wcoomd.org/-/media/wco/public/global/pdf/about-us/

administrative-documents/strategic-plan-2022_2025.pdf?db=web). (gata o6pauieHus: 12.07.2023).
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B IVIOOAJIbHYIO 3€/IeHYI0 SKOHOMMKY. YCTOIYMBOE
pasBUTHE TIPEAIONaraeT Co3JjaHue ¥ pasBUTHE KO-
HOMMYECKOTO B3aMMOJIEJICTBIA Ha OCHOBE 3aMKHY-
TBIX IIMK/IOB ¥ yIpasiaeHua orxofamu. Popmupo-
BaHNe TaKUX OM3HEC-TIPOLeCCOB IPONMCXONUT YKe
ceropas. beicTpee u addexTrBHee OHM BHeAps-
I0TCA Ha DeruoHajbHOM ypobHe. HecBoeBpemeH-
HOe BK/IIOYEHME B PErMOHAIbHOE COTPYJHNYECTBO
CYLLIECTBEHHO IIOB/IMsAET Ha IPeICTaBUTENbCTBO
poccmiickoro 6m3Heca B MeX/[YHApOZHON 3KOHO-
MMKe 3aMKHYTBIX LUKNOB. IloaToMy ykpemeHue
U pacliMpeHye COTPYAHMYECTBA C MHOCTPaHHBIMU
TOProOBBIMM IapTHepaMy, Oasupyroljeecss Ha B3a-
VIMOJENCTBUYM TaMOXKEHHBIX aJMMHMUCTpaLuil J10-
rOBAPMBAIOIIMXCA TOCYHAPCTB UM PEerMOHaNbHbIX
COI030B, OyleT COMeiiCTBOBATh YYaCTHMKAM BHEII-
HETOProBoOM fieATeibHOCTY Poccun u gpyrux crpan
EASC B unTerpanuu B rnobanbHble LeOYKI MeX-
ILYHApOJHOM TOPrOBONM MEATENIbHOCTU YEPHOMOP-
CKOTO 1 BOCTOYHOCP€/[I3€MHOMOPCKOI'O PErIOHOB.

4. BeiBO/IBI

B wemoM, aHanmmMsupysa KOHBEHLMA/IbHBIN MeXa-
HU3M U MHCTUTYLVOHA/IIbHYIO CUCTEMY MEXIyHa-
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meHnit B permoHe bombioro CpennzeMHOMOPbs,
MO>KHO C/ieflaTh TaKye BayKHel1/e BbIBOJIbI:
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K NATUOECATUNETUIO EBPOMENCKOU
NMATEHTHOW KOHBEHLUWW (1973-2023 rr.)

BBEIOEHMUE. B cmamve npedcmasner ucmopu-
ueckuti 0030p MHO20IEMHE20 NPouecca crmaHosse-
HUSL MeXAHU3MOB CY0eOHOLL 3auqumol NAMeHMHbIX
npas, npeocmaesnAemMblx e6poneticKumMm nameHmom,
Komopbwiii Havancsa ewje 8 1950-x 22. u 3aeepuiuncs
Hauanom OesmenvHocmu Eounozo namenmnozo
cyoa 6 2023 . IlokasaHo, umo co30axue no00OHbvIX
mexanusmos 6 npedenax Eepasuiickoil namenm-
Hotl opeanusauuu u Eepasuiickozo sxoHomuue-
CK020 €034 MOHem nomped06amv UHbLX NO0XO-
006 U3-34 B03MONHOU UEHMPATTUIAUUU CUCTEMDL
npasosoil 0xpanvl 06veKmMOo6 NPOMbIULTIEHHOTE COO-
cmeenHocmu 6 pamkax Eepasuiickoii namenmuoii
op2aHU3ayUU.

METO/IbI 1 MATEPUAIJIDBI. B xauecmase uccne-
dosamenvCKux mamepuanos 01s 0aHHOU cmamovu
OvL1u 8351Mbl HAYUHblE MPYObL 3APYOEHHBIX U POC-
CUTICKUX y4eHbIX U 0onnHocmHblx nuy, Eeponeri-
ck020 namenwmHozo eedomcmea u Eepasuiickozo
nameHmMHo20 6e00MCNea, NPAsosvle AKMbL MeH0y-
HAPOOHO20 U Pe2UOHANILHO20 YPOBHel U UX Npoek-
mot. Memooonozuueckyio 0cHO8Y 0aHH020 UCCIe00-
BAHUA COCMABUNU 00ULeHAYUHbIE U CHeUUATbHble
Memooul.
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PE3YJIbTATBI MCCIIEHOBAHUA. B cmamve
npeonazaemcss NepuUOOU3AUUS 603HUKHOBEHUS U
CMAHOB/IEHUS MEXAHUZMO8 PA3petteHUss CHOPO8 1o
eBpoONeticKUM NameHmam, packpoleaomes NpudU-
Hbl U NPeOnoCcuiIKU CO30aHUsT eOUHOU NameHmHo
cyoebHoti cucmemvl 6 Eepone u Hameuaomcs Ha-
npasneHus 0anvHeluux Uuccie008aHuti 6 vacmu
U3YHeHUS NepcneKmus CO30aHUs AHAN0UHDIX
mexanusmos 6 Eepasuiickom peeuone. Hexomopote
86160001, COeNAHHbIE 6 HACMOAUell cmamve, MO-
2ym cnoco6cmeosams yeenudeHur Yucna makux
uccnedo8aHuil.

OBCYJKIEHINA W BbIBOIDI. Esponeiickuii
0103 HAKONUIL CYUWIECTNBEHHbILL ONbim 6 npouec-
ce CO30aHUs MeXAHU3MOB PAa3peuieHusi cnopos 1o
esponetickum namenmam. YuuxanvHocmo Eou-
HO20 nameHmMHo20 cyoa npedcmasnsierm 0coObLil
unmepec, Kozda peuv udem 00 U3yueHuu nepcrex-
Mue co30aHus cy0eOHbIX UNU K8asucyoeOHvix me-
XAHU3MO6 paspeuieHUss NAMmeHmMHuIX CHOPO8 6
pamkax Eepasuiickoii nameHmHol KOHBEHUUU.
OoHako mendenyuu paseumus Espasutickoti na-
MEHMHOL 0peaHU3AUUL U B03MONHAT UEHMPAIU-
3AUUS Pe2UOHATILHOLL CUCIEMbL 0XPaHbL 00veK06
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NPOMBIUUTIEHHOTE  COOCIMBEHHOCIU  MOMEem O03HA-
uamo, umo espasutickuti ananoe Eounozo namenm-
HO20 CY0a MOdHem NOMYHUms UHYH UHCMUMYUUO-
HanvHy10 Popmy.

KITFOUEBBIE CJIOBA: Eoutviii namermmoii cyo,
Esponeiickuii namexmubiii cyo, esponetickuti na-
meHm, eOuHbLli Namexm, eepasUiicKuti namexm,
Eepasuiickuii cyo no uHmennekmyanvHuiM npasam,
Eepasuiickuii namenmuolii cyo0, namexmmovie cno-
pot 8 Espone
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TO THE 50TH ANNIVERSARY
OF THE EUROPEAN PATENT
CONVENTION (1973-2023)

INTRODUCTION. This paper reflects historical
overview of long-standing emergence of mechanisms
of judicial protections of patent rights conferred by Eu-
ropean patens which begun even in 1950-s and ended
with start of operations of the Unified Patent Court in
2023. The paper demonstrates that the establishment
of the similar mechanism within the Eurasian Patent
Organization or Eurasian Economic Union may re-
quire different approaches because of possible centrali-

Moscow Journal of International Law - 1 - 2024

zation of industrial property protection under Eura-
sian Patent Organization.

METHODS AND MATERIALS. The research mate-
rials for this paper are scientific works of foreign and
Russian scientists and officials of the European Patent
Office and the Eurasian Patent Office, legal acts of in-
ternational and regional levels and drafts thereof.
Methodological basis of this research are general and
special scientific methods.
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RESEARCH RESULTS. This paper suggests periodi-
zation in emergence and evolution of dispute resolu-
tion mechanisms for European patents, reveals ration-
ales for establishment of the unified patent judiciary in
Europe and outlines directions for further research of
prospects of creation of the similar mechanism in the
Eurasian region. Some findings made in this article
may facilitate the growth of such researches.

DISCUSSION AND CONCLUSIONS. European
Union (EU) accumulated broad experience in estab-
lishment of the dispute resolution mechanisms for Eu-
ropean patents. Due to uniqueness the Unified Patent
Court is of great interest when researching prospect of
improvements of the patent judiciary and quasi-judi-
cial mechanisms under the Eurasian Patent Conven-
tion. However, trends of developments of the Eurasian
Patent Organization and possible centralization of the

1. Introduction

patent law is unified in Europe, the European

Patent Convention (EPC), celebrated its fiftieth
anniversary. Furthermore, the much-anticipated
Unified Patent Court (UPC) became operational on
June 1, 2023. The development of a common pat-
ent court system for the EPC countries and the EU
member states has been the subject of long-standing
expert and academic debate. The European experi-
ence is relevant for the EAEU and the countries of
the Eurasian Patent Convention (EAPC), which, in
turn, celebrates its thirtieth anniversary this year.
Grigory Ivliev, the 4™ President of the Eurasian Pat-
ent Office (EAPO), has consistently advocated the
creation of a Eurasian Intellectual Property Rights
Court (EAIPRC). In 2023, this issue was officially
included in the agenda of the Eurasian Patent Or-
ganization (EAPOrg) and reflected in the EAPOrg
Development Program until 2028'.

It is worth noting that at the moment there is no
clear answer to the question of the necessity of es-
tablishing the EAIPRC within the framework of the

In 2023, the key international treaty under which

regional protection of industrial property may testify
that a Eurasian analogue of the Unified Patent Court
would have a different institutional form.

KEYWORDS: Unified Patent Court, European Pat-
ent Court, European patent, unitary patent, Eurasian
Patent, Eurasian Intellectual Property Rights Court,
Eurasian Patent Court, patent litigation in Europe

FOR CITATION: Kasyanov R.A., Yazberdiev .M.
To the 50™ Anniversary of the European Patent Con-
vention (1973-2023). - Moscow Journal of Interna-
tional Law. 2024. No. 1. P. 44-56. DOI: https://doi.
org/10.24833/0869-0049-2024-1-44-56

The authors declare the absence of conflict of interest.

EAPOrg. Some believe that it will have a positive im-
pact on cross-border trade within the EAEU, while
others find more disadvantages than advantages.
However, one thing is certain — with the adoption of
the EAPOrg Development Program, the intensity of
discussions and debates on this issue is expected to
increase. According to the task list of the EAPOrg
Development Program, the model of the Eurasian
patent judiciary is expected to be developed only by
the fourth quarter of 2025, while the relevant discus-
sions are scheduled for the third quarter of 2026. In
this light, it is of particular interest to study the nu-
merous European efforts to develop a patent judici-
ary and the recent experience of the EU in creating
the UPC.

2. Development of the patent judiciary in the
EU and EPC countries

2.1. Contribution of the Council of Europe:
1949 to 1963

The European patent finds its roots in 1949,
when Mr. Henry Longchambon put forward a plan
(the so-called Longchambon Plan)* to establish

' Programma Razvitija Evrazijskoj Patentnoj Organizacii na 2023-2028 gody, utverzhdena na sorok vtorom (trinadcatom
vneocherednom) zasedanii Administrativnogo soveta Evrazijskoj patentnoj organizacii 18 maja 2023 g. [The Program of
the Development of the Eurasian Patent Organization for 2023-2028, approved on forty second (thirteenth extraordinary)
meeting of the Administrative Council of the Eurasian Patent Organization on May 18, 2023]. URL: https://new.eapo.org/
wp-content/uploads/2023/06/pr_2023_2028.pdf (accessed date: 08.02.2024).

2 Report“Creation of a European Patent Office”. Doc 75, 06.09.1949. URL: https://assembly.coe.int/nw/xml/XRef/Xref-XML-
2HTML-en.asp?fileid=34&lang=en (accessed date: 08.02.2024).

MockoBcKmii KypHan mexayHapopgHoro npasa - 1« 2024

46



Rustam A. Kasyanov, Ihlas M. Yazberdiev

INTERNATIONAL ECONOMIC LAW

a European Patent Office (EPO) that would issue
“European Certificates for Inventions” Patent ex-
perts who studied the Longchambon Plan conclud-
ed that such an initiative would require significant
changes in national laws, which were very diverse in
both substantive patent law and patent enforcement.
This seemed impossible at the time without a central
legislative body with the power to enact a suprana-
tional patent law. Thus, the creation of an EPO (as
proposed in the Longchambon plan) was out of the
question, but the study of possible ways to unify and
harmonize national patent laws continued [Kranakis
2007:704-705].

In 1950, the Council's Committee of Experts on
Patents (CEP) was formed. The first efforts of the
CEP resulted in two conventions (signed in 1953 and
1954) establishing uniform requirements for patent
applications and providing for the classification of
patents. The CEP then considered two more options
for unifying national patent law: the first was to mu-
tually recognize and validate national patents grant-
ed in other jurisdictions using different criteria, and
the second was to unify substantive patent law and
create a Unified Patent Court with exclusive enforce-
ment powers [Plomer 2015:517]. Both proposals
were rejected as they would have been too expensive
and difficult. Finally, the CEP focused on harmoniz-
ing standards of patentability and the result of this
effort was the 1963 Strasbourg Patent Convention
(SPC). The SPC set only criteria and standards for
patentability of patent applications, leaving enforce-
ment to national laws, but it is believed that the SPC
contributed to the later practical implementation of
the EPC [Plomer 2015:517].

2.2. The patent judiciary in the First Draft: 1958
to 1965

With the establishment of the European Eco-
nomic Community (EEC), the institutional torch
of patent unification passed to the EEC, which took
the initiative to draft a European Patent Conven-
tion (First Draft), published in 1962. The First Draft
provided for the establishment of a European Pat-
ent Court. Conceived as a court of last instance, the
relationship of the European Patent Court with the
Court of Justice of the European Communities (EEC
Court of Justice) remained unclear: on the one hand,
the European Patent Court was possibly intended
to be integrated as a specialized chamber (division,
tribunal) within the structure of the EEC Court of
Justice [Froschmaier 1963:896], on the other hand,
the competence of the EEC Court of Justice was to
be limited only to the examination of the public law

Moscow Journal of International Law - 1 - 2024

aspects of the operation of European patents [Plom-
er 2015:517]. It is noted that a separate judicial in-
stitution competent to hear the civil law aspects of
European patent disputes was envisaged [Plomer
2015:517]. Apparently, such a proposal took place,
as this initiative was in line with the trends of uni-
fication in the field of industrial property in general
(i. e. trademark and industrial design laws, among
others), the exclusive rights to which are required ju-
dicial protection as well.

The First Draft was developed by the EEC coun-
tries, which were motivated primarily by the objec-
tives of the Common Market - “the elimination of all
economic barriers to free trade... by the introduction
of a patent which would be valid in all countries of
the Common Market” [Nicolai 1971:135]. But the
First Draft was not only designed to supplement the
Treaty of Rome (1958) as far as industrial property
law was concerned; it also aimed at ensuring uni-
form patent legislation for several European states
that were members of the European Free Trade As-
sociation (EFTA) but not part of the EEC at that time
[Nicolai 1971:135]. The delegations could not agree
on the nature of the European patent: the EEC coun-
tries (Benelux, France, Germany, Italy and Germany,
which were also known then as the “inner six” [Kur,
Dreier 2013:43-44]) insisted on a unitary and indi-
visible “patent particularly adapted to the conditions
of the Common Market” [Froschmaier 1963:892].
The EFTA countries, led by the United Kingdom (the
so-called “outer seven” [Kur, Dreier 2013:43-44]),
proposed the introduction of a bundle ofpatents,
which, once granted, should be divided into national
patents of the patentee’s choice. In addition, there
was reportedly disagreement even among the inner
six countries about the membership of non-EEC
countries and whether a European patent should
be available to be obtained by the residents of non-
signatory states [Pila 2013:924]. These issues were
fundamental, but not the only ones that caused con-
ceptual differences between the delegations [Thomp-
son 1973:54]. Thus, the First Draft became bogged
down in disagreements and was shelved despite the
fact that it was close to completion from a technical
point of view [Nicolai 1971:140].

2.3. The concept of the “two conventions™: 1967
to 1989

European cooperation on the path of patent uni-
fication was resumed in the late 1960s. In order to
strike a balance between the different views on the
nature of the European patent, a two-convention
approach was proposed. The first (the so-called
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“international convention”) was supposed to be open
to states outside the EEC and to deal only with the
procedure for granting a patent. This is how the EPC
came into being (signed in 1973 and entered into
force in 1975). The EPC provides for a centralized
procedure for the grant of a European patent, which
once granted is treated as a set of national patents
subject to national laws. The EPC was not developed
as part of EEC/EU law and therefore it still formally
exists outside the EU legal order.

The second convention was intended to be con-
cluded only between EEC countries and within that
territory a European patent granted by the EPO
would enjoy uniform protection. To this end, the
EPC establishes that a special agreement may be
concluded establishing that a European patent will
have a uniform effect for a group of EPC member
states (Article 142 EPC). With reference to this pro-
vision, the EEC countries signed the Convention
for the European patent for the common market in
1975 (CPC 1975)?, which was supplemented in 1989
by the Agreement relating to the Community Patent
(CPC 1989)* (both concluded in Luxembourg and
better known as the Community Patent Convention,
or CPC). The CPC provided for the uniform charac-
ter of the European patent, which was granted in ac-
cordance with the procedure established by the EPC
and was called the Community patent.

In the CPC 1975, national infringement courts as
courts of first instance were required to treat a Com-
munity patent as such and therefore had no power to
decide whether it was valid or not. Claims for invali-
dation were to be heard before the Enlarged Board of
Appeal, a division of the EPO, under the judicial con-
trol of the Court of Justice of the EEC. The CPC 1989
proposed to eliminate this separation. The drafters
of the updated CPC believed that it would be best
to transfer jurisdiction over Community patent in-
fringement suits to national courts of first instance,
which could simultaneously examine the validity of
the patent in suit and, if necessary, amend or invali-
date it. A Common Court of Appeal was envisaged
to ensure uniform application of the law on infringe-
ment and validity of Community patents. The EEC
countries followed the approach taken in the EPC,
leaving the determination of the criteria for patent

infringement to national law. The CPC 1989 was sup-
plemented by protocols that provided for detailed
regulation of litigation and procedures before the
Common Court of Appeal.

The CPC was never ratified and therefore did not
enter into force. Despite this, the “two conventions”
concept has proved to be perhaps the most promis-
ing way of achieving political agreement in the pro-
cess of unifying patent law in Europe. The “two con-
ventions” concept is reflected in Title X of the EPC,
which was later supplemented by rules providing
for the possibility of special agreements in the field
of establishing a European Patent Convention or a
quasi-judicial institution with the power to interpret
the EPC. The most obvious need for such a judicial
mechanism was observed within the framework of
the EU as an integration association. However, the
prospect of a unitary European patent and a unitary
patent system together with a Unified (Common)
Patent Court has long been questionable. EU Mem-
ber States have for almost 40 years used the so-called
“classical” European patent, which is an instrument
of international law and not of EU law.

2.4. Criticism of the patent judiciary under the
EPC

The EPC provides for the establishment of a leg-
islative system for the granting of European patents,
which, in brief, once granted, are transformed into a
set (bundle) of national patents subject to national
law, unless otherwise defined in the EPC (Articles
1-3 EPC). Thus, the determination of the rights
conferred by a European patent under the EPC was
placed within the competence of national legisla-
tions (Art. 64(1) EPC). Although the drafters of the
EPC considered the possibility of harmonizing the
rights conferred by a European patent, they decided
not to do so because of the complexity of the issue
[Pila 2013:927-928]. Accordingly, infringement of
a European patent must be litigated before national
courts and must be governed by national law (Art.
64(3) EPC).

The EPC provides uniform grounds for invali-
dating a European patent (Art. 138 EPC), but in-
validation actions must be considered by national
courts, whose decisions can only affect the relevant

3 76/76/EEC: Convention for the European patent for the common market (done at Luxembourg on 15 December 1975).
0JL1726.01.1976.P.1-28.CELEX41975A3490.URL:https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:41975A3490

(accessed date: 08.02.2024).

4 89/695/EEC: Agreement relating to Community patents (done at Luxembourg 15 December 2989) OJ L 401, 30.12.1989.
P. 1-27. CELEX: A41989A0695. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX%3A41989A0695%

2801%29 (accessed date: 08.02.2024).
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“national part” of the European patent. In other
words, 38 actions for the invalidation of a European
patent granted in respect of all EPC member states
would have to be brought in each country in order to
invalidate the patent in its entirety (decentralized in-
validation procedure). Decisions of the EPO taken in
the course and outcome of the examination of Euro-
pean patent applications are subject to quasi-judicial
control within the EPO through opposition and ap-
peal procedures conducted by Opposition Divisions,
Boards of Appeal and the Enlarged Board of Appeal
(centralized invalidation procedure). The decision
is then self-enforceable in all countries in respect
of which a European patent has been granted. Time
limit for filing an opposition against grant decision is
nine months. Deadline for appealing is two months
of notification of decision plus four months for fil-
ing statement setting out the grounds of appeal. The
patent judiciary under the EPC is often criticized
for its fragmentation. In order to invalidate a Euro-
pean patent by judicial review, it is necessary to bring
the relevant action in each EPC country in respect
of which such a European patent has been granted.
Even though the European patent in all these coun-
tries is granted in respect of the same invention, the
court of one state is not bound by the judgment of
another state. In terms of infringement of a Europe-
an patent, an action may be found to be infringement
in one jurisdiction, whereas it may not be found to be
infringement in another. Consequently, it is not un-
common for courts to issue contradictory decisions
in relation to the same European patent. With a lack
of sufficient unification measures and divergent na-
tional court decisions interaction of national law and
community law might have been determined by the
case law of the Court of Justice of the EU [Abdullin
2012:99].

The fragmented nature of the judiciary's adjudi-
cation of European patent disputes is due to various
interrelated factors. Some of them will be highlighted
and discussed: structural heterogeneity of judiciar-
ies, different approaches to claim interpretation and
jurisdictional issues.

Structural heterogeneity of national patent ju-
diciaries. This problem is reflected in the national
judiciaries of leading European countries in terms
of the number of European patents granted. For ex-

ample, in Germany, infringement cases are heard by
twelve regional courts (Landregichte), which consid-
er the patent as it is (i. e. without having jurisdiction
to decide on its validity or lack thereof). The Federal
Patent Court (Bundespatentgericht), which is a sepa-
rate judicial institution, hears patent invalidation
suits. In France, there is only one judicial body (Tri-
bunal de Grande Instance), which has jurisdiction to
hear both infringement and invalidation actions. In
the UK, patent disputes are heard by either the In-
tellectual Property Enterprise Court or the Patent
Court, depending on the value of the claim and the
complexity of the case [Cremers, Ernicke, Gaessler,
Harhoff, Helmers, McDonagh, Schliessler, van Zee-
broeck 2017:1-44]. And in total, 38 countries are
parties to the EPC. Obviously, associated with this
are the high financial costs of long-standing litiga-
tion involving experts in the relevant area of law and
technology in multiple jurisdictions.

Jurisdictional issues. In the EPC countries, the
jurisdictional aspects of resolving most types of dis-
putes, including patent disputes, are determined by
the so-called Brussels I Regulation®, which is adopt-
ed within the EU, and the Lugano Convention®, to
which both the EU itself and a number of non-EU
European Patent Convention countries are parties.
In accordance with both legal acts, the dispute is
generally examined at the place of location of the de-
fendant, although other criteria are provided, for ex-
ample, at the place of infringement of the European
patent, at the location of the branch or representa-
tive office of the defendant, at the location of one of
the co-defendants, at the place of examination of the
main claim - in case of counterclaim.

In other words, the Brussels I Regulation and the
Lugano Convention provide the legal basis for so-
called forum shopping. In this regard, both legal acts
define the so-called lis pendens rules, which imply
the suspension by the courts of different countries
of the accepted proceedings of a case brought on the
same grounds and between the same parties, except
for the court that first accepted the claim for consid-
eration. All of this, taken together, makes it possible
to apply such a legal trick, which is known as torpedo
action. The procedure is as follows.

The patent or procedural laws of a number of
European countries provide for such a remedy as a

> Regulation (EU) No. 1215/2012 of the European parliament and of the Council of 12 December 2012 on jurisdiction and
the recognition and enforcement of judgements in civil and commercial matters (recast). OJL351,20.12.2012.P. 1-32.
6 Convention on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters. OJ L

339.21.12.2007.P. 281-319.
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“declaration of non-infringement”. In The Tarty and
The Maciej Rataj case, the ECJ held that an action
for declaration of non-infringement has the same le-
gal basis as an action for infringement’. Accordingly,
in those situations where an infringement claim is
brought before the court of one state after the court
of another State has already accepted a claim for a
declaration of non-infringement, the principle of
lis pendens comes into play. The legal trick “Italian
torpedo” is based on the above-mentioned case law
of the Court of Justice of the EU. In Folien Fisher
v. Ritrama?®, the ECJ allowed a claim for declara-
tion of non-infringement of a European patent to be
brought before the court both at the location of the
holder of the European patent, acting in this case as
a defendant, and at the court at the place of infringe-
ment. The essence of “torpedo action” is to hinder a
potential patent dispute by filing a suit for a declara-
tion of non-infringement in a court with long time
limits for review [Vede 2020:25].

Different approaches to claim interpretation.
According to Article 69(1) EPC, the scope of legal
protection granted by a European patent is deter-
mined by the claims of the invention and the descrip-
tions and drawings are used to interpret them. The
inclusion of this rule in the text of the EPC was due
to the fact that only by understanding the principles
on which the claims will be interpreted, the applicant
will be able to properly formulate the relevant sug-
gestions (patent claims) [Pila 2015:927]. However, a
European patent, once granted, is subject to national
law as if it were a national patent (with some excep-
tions provided for by the EPC).

By the time the EPC was adopted in European
countries, two different approaches to the interpre-
tation of claims for the purpose of determining the
scope (limits) of legal protection granted by a patent
had developed - the so-called “peripheral” and “cen-
tral” methods. In practical terms, the use of one or the
other approach means determining a narrower scope
of protection due to the use of strict (literal) meaning
of the claims or, on the contrary, a broader scope of
protection because, first of all, the central idea of the

7 CJEU: case C-406/92. ECR I-5460, 1994.
8 CJEU: case C-133/11. ECLI:EU:C:2012:664.

patented technical solution is revealed’. In order to
ensure a uniform interpretation of the claims of an
invention protected by a European patent by the na-
tional courts of different European countries, Article
69(1) of the EPC was adopted and supplemented by
the Protocol on Interpretation'. This document left
States wide latitude in applying different standards to
the interpretation of claims, provided that they did
not exceed the established limits. The disagreement
over the rules of claims interpretation is illustrated
by the approach of European courts to the so-called
“doctrine of equivalence”, which, having been widely
applied in the practice of German courts, was not
recognized by British judges until recently [England
2016:689-690].

A landmark case is “Improver”, in which English
and German courts reached conflicting conclusions
regarding the use of the same protected invention in
counterfeit products [Khuchua 2019:261-263]. This
case, however, is not the only case in which courts
in different EPC countries have reached conflicting
decisions regarding the same European patent [Khu-
chua 2019:261-263]. Therefore, at the Munich Diplo-
matic Conference of 2000 the Protocol on Interpre-
tation was supplemented by a second paragraph that
essentially enshrined the application of the doctrine
of equivalents in European patent litigation. The
amended Protocol of Interpretation did not enter
into force until the end of 2007, due to the extensive
changes to the EPC adopted at that conference. By
2007, however, efforts to develop proposals for a uni-
fied judiciary patent system on the part of the EU
institutions had intensified. We now turn back a few
years again and look at this track in more detail.

2.5. Further proposals: 1999 to 2009

In 2003, the EPO Working Group on Litigation
established in 1999 proposed a draft Agreement
on the Establishment of a European Patent Litiga-
tion System, better known as the European Patent
Litigation Agreement (EPLA)". The EPLA envis-
aged the establishment of a European Patent Judi-
ciary as a new international organization open for

° Patent Litigation Manual and Terminology. Block 1. Procedures to obtain a patent and legal framework. — European
Patent Academy. 2015. P. 95-135. URL: https://e-courses.epo.org/pluginfile.php/1365/course/section/353/Patent%20litiga-
tion%20Manual%20and%20terminology%20-%20Block%201.pdf (accessed date: 08.02.2024).

1% Protocol on the interpretation of the Article 69 EPC. - OJ EPO. 2001. Special edition No. 4. P. 17. URL: https://www.epo.
org/xx/legal/official-journal/2001/etc/se4/2001-se4.pdf (accessed date: 08.02.2024).

" Draft Agreement on the Establishment of a European patent litigation system. Working Party on Litigation. 16.02.2004.
URL: https://www.biicl.org/files/2465_european_patent_litigation_agreement.pdf (accessed date: 08.02.2024).
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accession by any EPC member states. The bodies of
the European Patent Judiciary were to be the Europe-
an Patent Court and the Administrative Committee.
In turn, the European Patent Court was to consist of
the Court of First Instance, the Court of Appeal and
the Registrar. In 2004, the European Commission
proposed the creation of a Community Patent Court
with a structure similar to that of the European Pat-
ent Court within the European Patent Judiciary [Fal-
lah, Koller, Stadler 2021:662]. Both proposals gener-
ated a great deal of interest among judges specialized
in patent law, who advocated closer cooperation in
this field'.

A public consultation followed in 2006. The Eu-
ropean Parliament believed that the EPLA required
substantial improvements and asked its own legal
service to prepare an interim opinion on the EU-
related prospects for the possible conclusion of the
EPLA by EU member states, in light of the consist-
ency between the EPLA and the acquis communau-
taire, and to clarify legislative powers in this area. In
2007, the European Parliament’s legal service issued
a negative opinion on the EPLA because it concluded
that the matters governed by the EPLA fall within the
exclusive competence of the Community and there-
fore the member states are not entitled to conclude
such an international agreement on their own [Ws-
zolek 2021:1145-1146].

In 2009, the European Commission presented
its own draft agreement on the establishment of the
European and Community Patents Court (ECPC)".
The draft agreement was broadly similar to the EPLA
and it was intended that accession to it would be open
to non-EU states as well. However, in 2011, the draft
agreement was rejected by the Opinion No. 1/09 of
the Court of Justice of the EU (Opinion No. 1/09)
as incompatible with the EU founding treaties'. In
its Opinion, the CJEU emphasized that the proposed
exclusive jurisdiction of the ECPC would deprive
national courts “of their task as ‘ordinary’ courts
within the European Union legal order, to implement

European Union law and, thereby, of the power pro-
vided for in Article 267 TFEU, or, as the case may be,
the obligation, to refer questions for a preliminary
ruling in the field concerned””.

2.6. Unified patent package: from 2010 to 2012

Pursuant to the Treaty of Lisbon, the European
Parliament and the Council, acting in accordance
with the ordinary legislative procedure, establish
measures for the establishment of European intel-
lectual property rights to ensure uniform protection
of intellectual property rights throughout the Union
and to establish centralized EU-wide mechanisms
for authorization, coordination, supervision; The
Council, acting in accordance with a special legisla-
tive procedure and unanimously after consultation
with the European Parliament, shall, by means of
regulations, establish the linguistic conditions for
European intellectual property rights (Article 118
TFEU).

The inability to reach a political compromise over
disagreement on translation rules due to numerous
protests along with other reasons has led to the use
of mechanisms to implement enhanced cooperation
measures with a view to the European Commission's
efforts to introduce an EU patent granting uniform
protection’®. In 2012, on the basis of Article 118
TFEU, EU countries agreed on a legislative initiative
consisting of two regulations and an international
treaty. Regulation (EU) No 1257/2012 introduced
“uniform patent protection” in the EU Member States
participating in enhanced cooperation”. In this
sense, a European patent granted by the EPO should
have unitary effect and be called a European patent
with unitary effect (EPUE or unitary patent). Once a
European patent has been granted, its owner may re-
quest the EPO to enter the unitary effect in a special
register. The second EU legal act adopted under en-
hanced cooperation, Regulation (EU) No 1260/2012,
defined the rules for the translation of such
patents'®.

12 Resolution passed by the named judges specializing in patent law at the judge’s forum held in San Servolo, Venice. Oc-

tober 14-16, 2005.

3 Draft agreement on the European and Community Patents Court and Draft Statute 7928/09 (Pl 23). URL: http://register.
consilium.europa.eu/pdf/en/09/st07/st07928.en09.pdf (accessed date: 07.02.2024).

4 CJEU: Opinion 1/09 of 8 March 2011, ECR 2011, I-01137.
> CJEU: Opinion 1/09, para. 80.

6. 2011/16/EU: Council Decision of 10 March 2011 authorizing enhanced cooperation in the area of the creation of unitary
patent protection. OJ L 76, 31.12.2012. P. 53-55.

7 Regulation (EU) No. 1257/2012 of the European Parliament and of the Council of 17 December 2012 implementing en-
hanced cooperation in the area of the creation of unitary patent protection.

'8 Regulation (EU) No. 1260/2012 of the European Parliament and of the Council of 17 December 2012 implementing
enhanced cooperation in the area of the creation of unitary patent protection with regard to the applicable translation
arrangements.
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2.7. Agreement on the Unified Patent Court:
2013 to 2023

According to Regulation (EU) No 1257/2012, a
unitary patent gives its owner the right to prohibit
any third party from performing acts in respect of
which the patent provides protection, but the scope
of this right and its limitations are to be determined
by the Agreement on the Unified Patent Court
(which is better known as the UPCA). The above
regulations therefore emphasize that ratification of
the UPCA by the requisite number of its contract-
ing states is of paramount importance. The UPCA is
named as a third element of the unitary patent pack-
age [Visser 2019].

The geographical scope of a single European pat-
ent may not correspond to all EU countries involved
in advanced cooperation, despite the indivisible na-
ture of such a patent. The granting of an EPUE de-
pends on the application of UPCA in the relevant
territory. The unitary nature of the validity of the
EPUE will not be available in those countries which,
although participating in advanced cooperation, are
still not non-adhering or have not ratified UPCA.

Under UPCA, this international treaty is subject
to ratification by thirteen contracting states, includ-
ing France, Germany and Italy. It was originally in-
tended that, instead of Italy, the UK’s instrument of
ratification would be mandatory for UPCA to enter
into force. Although the UK successfully ratified
the UPCA and this country seemed to have a string
desire to be a part of the newly established court®,
Brexit forced the country to withdraw its instrument
of ratification because membership of the Unified
Patent Court (UPC) requires compliance with EU
law, at least as far as European patents are concerned,
which was not in line with the objectives of Brexit™.

In Germany, due to a constitutional complaint
filed against the UPCA ratification act, the Federal
Constitutional Court (FCC) asked the German Pres-
ident not to sign the law. In 2020, the complaint was
upheld for violating procedural requirements. The
FCC qualified the UPCA as an international agree-
ment “supplementing or being otherwise closely tied
to the European Union 's integration agenda” [Graf
von Luckner 2022:168], i. e. those international

agreement by which EU Member States take inte-
gration steps outside of EU law [Graf von Luckner
2022:169]. Then the ratification of the UPCA by the
required two-thirds majority followed, followed by
two more constitutional complaints, which, however,
were declared inadmissible by the FCC in 2021, and
on February 17, 2023, Germany finally deposited its
instrument of ratification, becoming the 17" state
party to the UPCA.

Although the UPCA is an instrument of interna-
tional law which was developed outside of EU legal
framework but is problematically interdependent
with EU law [De Lange 2021:1078], it explicitly states
that the UPC shall apply EU law in its entirety and
respect its supremacy (Art. 20 UPCA). To this end,
the UPC not only replaces national courts in the ex-
ercise of exclusive jurisdiction to hear disputes over
both unitary and classical European patents but is
also considered a part of their judiciary. Like any na-
tional court, the UPC must cooperate with the Court
of Justice of the EU, i. e. request so-called adjudicated
decisions from it, in order to ensure the correct ap-
plication and uniform interpretation of EU law (Art.
21 UPCA). These provisions reflect the position of
the Court of Justice of the EU as set out in Opinion
No. 1/09 [Wszolek 2021:1147].

The UPC is a patent judiciary consisting of the
Court of First Instance, the Court of Appeal and the
Registry. The Court of First Instance consists of a
central unit located in Paris, as well as local and re-
gional units. The central division of the Unified Pat-
ent Court is located in Paris with sections in Milan
and Munich. At the time of writing, thirteen local
branches have been established. Estonia, Latvia, Lith-
uania, Sweden and Latvia have agreed to establish a
North Baltic Regional Office of the UPC. The UPC is
to be composed of both legally and technically quali-
fied judges appointed by the Advisory Committee.

Although having started its work on June 1, 2023
by the end of last year the UPC had registered a total
of 160 cases with 67 infringement suits and 24 invali-
dation actions and the first judgments were handed
down in September 2023, there is still uncertainty
about the legal fundamentals of the UPC [Baldan
2022:6].

% Patents if there’s no Brexit deal. Guidance. 24.09.2018. Withdrawn on 26.09.2019. URL: https://www.gov.uk/government/
publications/patents-if-theres-no-brexit-deal/patents-if-theres-no-brexit-deal (accessed date: 08.02.2024).

2 UK withdraws ratification of the Unified Patent Court Agreement. — Kluwer Patent Blog. 2020. URL: https://patentblog.klu-
weriplaw.com/2020/07/20/uk-withdraws-ratification-of-the-unified-patent-court-agreement/ (accessed date: 08.02.2024).
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3. Prospects for the development of a Patent ju-
diciary under the Eurasian patent convention

The EAPC was signed in 1994 and entered into
force in 1995. Under the EAPC the Eurasian Patent
Organisation (EAPOrg) was established and its exec-
utive, the Eurasian Patent Office (EAPO), is respon-
sible for granting Eurasian patents for inventions
through a centralized procedure conducted entirely
in Russian, available in the EAPC member states. The
EAPOrg is an international organization operating
outside the legal order of the Eurasian Economic Un-
ion (EAEU) and previous integration associations.

In 2019, the EAPC was supplemented by a Proto-
col for the Protection of Industrial Designs, for which
Eurasian patents have been granted since 2021. In
2023, the EAPOrg Development Plan until 2028 was
adopted, according to which it is expected to expand
the range of intellectual property objects protected
under the EAPOrg to trademarks and utility mod-
els. This circumstance may speak in favor of potential
centralization of legal protection of intellectual (in-
dustrial) property objects within the EAPOrg, which
will qualitatively distinguish the EAPOrg from the
EPOrg. This will also be important when considering
the prospects of development and improvement of the
system of patent dispute resolution within the EAPO.

Under the EAPC the examination procedure of
a Eurasian patent is completely centralized from fil-
ing to grant. Once granted the Eurasian patent is
valid in each EAPC countries without any validation
procedures, but it must be maintained by payment
of annual fees in respect of each EAPOrg member
states in which its validity is desired. The Eurasian
patent may be revoked fully or partially or amended
through the centralized post-grant opposition proce-
dure and administrative revocation procedure. In the
Eurasian patent has been revoked, it is considered to
be invalid in all EAPC countries from the date of the
patent grant decision (centralized invalidation pro-
cedure). It may be appealed to the EAPO President
whose decision is final. Then the Eurasian patent
may be invalidated only in national courts or other
competent authorities, whose decisions may affect
only the respective “national” part of the Eurasian
patent (decentralized invalidation procedure).

The EAPC establishes that the owner of a Eura-
sian patent has the exclusive right to use, also to

authorize or prohibit others from using the pat-
ented invention (Art. 9 EAPC), while the scope of
the exclusive right to it is disclosed in the rules of
the Patent Regulation (e. g. Rules 16-19). In other
words, the exercise of rights under the Eurasian
patent is based on a single legal regulation, which
clearly speaks in favor of the more unitary nature
of the Eurasian patent compared to the European
patent [Eremenko 2011:13]. As regards the patent
claim interpretation under the EAPC and the Patent
Regulation middle way to be found between the two
extreme approaches (broad and strict interpretation)
that it describes [Grigoriev, Eremenko 2012:66]. Liti-
gation over Eurasian patent takes on national basis:
national courts of the EAPOrg member countries
resolve disputes concerning infringement or valid-
ity of Eurasian patents on the ground of the EAPC
and the Patent Regulation, but with the application
of national rules of their procedural legislation. Thus,
the Eurasian patent like the classical European patent
has the “bundle” nature, but unlike the EPC (before
the UPCA’ entry into force) having more uniform
post-grant regulation.

While earlier the creation of a specialized court
within the EAPO was only occasionally discussed
[Grigoriev 2007:10; Eremenko 2011:13], at present
there is a growing interest in discussing the prospects
of creating a single judicial body to hear disputes
over Eurasian patents. Thus, in 2020, the former head
of Rospatent, Mr. Grigory Ivliev, proposed to discuss
approaches to the development of the dispute exami-
nation system within the Eurasian Patent Organiza-
tion, taking into account the European experience,
“including with regard to... invalidation of a Eurasian
patent by creating an appropriate Eurasian jurisdic-
tion” [Ivliev 2020:211]. Already being the 4th Presi-
dent of the EAPO, he began to actively speak in favor
of the creation of an appropriate jurisdiction in view
of the potential expansion of the number of intellec-
tual property objects that can be granted legal pro-
tection under the EAPOrg [Ivliev 2024:23]. In 2023,
the relevant area of EAPOrg activity was officially in-
cluded in the EAPOrg Development Program until
2028. The draft Eurasian Intellectual Property Devel-
opment Strategy 2035 (Draft Strategy — 2035) identi-
fies the creation of the Eurasian Intellectual Property
Rights Court (EAIPRC) as one of the tasks to achieve
the set goals®..

21 Proekt Evrazijskoj strategii razvitija v sfere intellektual'noj sobstvennosti do 2035 goda (Strategija — 2035) [Draft of Eura-
sian strategy in the filed of intellectual property until 2035 (Strategy 2035)]. URL: https://www.eapo.org/wp-content/up-
loads/2023/12/nir-razrabotka-proekta-evrazijskoj-strategii-razvitiya-intellektualnoj-sobstvennosti-do-2035-goda.pdf (ac-

cessed date: 08.02.2024).
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It is not by chance that the Draft Strategy - 2035
speaks about the prospects of creating EAIPRC, i.
e. as a judicial body to resolve disputes on several
intellectual property objects. First, the relatively
small number of judicial disputes on Eurasian pat-
ents (and in some EAPOrg countries such disputes
are not known at all) indicates the inexpediency and
futility of creating a single specialized court whose
jurisdiction could be limited only to patent disputes
on inventions (similar to the UPC). Secondly, one
should take into account the potential expansion of
the EAPO’s powers to grant legal protection to other
industrial property objects, including trademarks
and utility models. In the conditions of possible cen-
tralization of systems of legal protection of industrial
property objects, the establishment of the EAIPRC
will allow to ensure uniform practice of law enforce-
ment.

It is noted that the number of disputes over the
Eurasian patents are relatively low in comparison
with European patents. In accordance with EAPOrg’s
annual reports a tendency of the recent years is a low
number of appealed decisions of refusal to grant
Eurasian patent and oppositions against grant of
Eurasian patents (less than 1 % of the total number
of patents granted per year)”. The Draft Strategy -
2035 reflects insignificant invalidation actions filed
against the Eurasian patents both in national courts
and through opposition procedure, but the most
numbers of revocation actions were filed in Russia®.

4, Conclusions

European countries have accumulated an impres-
sive experience in the creation and development of
dispute resolution mechanisms for European pat-
ents, which should be given special attention when
assessing the prospects for the introduction of simi-
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MEXAYHAPOAHO-NMPABOBOW NMoaxoAa
K MOHMMAHUIO DHEPTETUYECKOW

AUNMNOMATUN

BBEOEHUE. AxmyanvHocmv memvl uccnedosa-
HUSL onpeoesissemcs, 60-Nepevlx, 603PACNAULUM
3Ha4eHUeM dIHepzermuueckoti OUnIomamuu 0 pas-
peuieHUss CospemMeHHbIX NpobemM, 03HUKAOULUX 6
cipepe men0yHAPOOHO20 SHepeermnuueckozo compyo-
HUYecmea, 60-6MOPLIX, 3HAUUMOCIIbIO U3YHeHUs
npobnem sHepeemuueckoil OUNTOMAMUU C MOUKU
3peHUss Hayku mexoyHapooHozo npasa. Hecvomps
HA MO 4o IHepeemMu4ecKas OUNIoMamus opmu-
pyemcs u peanusyem c60ti NOMeHUUAN 6 MeHOYHA-
POOHO-NPasosoli cpede, et He yOensemcst 00NHHO20
BHUMAHUS 6 HPUOUUECKOLl umepamype, 6 mMom
uucsie 8 HAYYHLIX Pabomax no MeioyHapooHOMy
npasy, 4mo, 8 c6010 ouepedv, 8bl2NIAOUM NPobeIOM
MeNOYHAPOOHO-NPABOBOL HAYKU.

Llenv pabomot — 060cH08aAMb MEHOYHAPOOHO-NPA-
6060€ MOHAMUE 3SHepemu4eckoli OUNIoMamu,
BLIABUMD ee C6A3b C KIACCUUECKOL MOOebio OUNIo-
Mamuu u 00HOBPEMEHHO CHeUUPUKy, npeomemHo
0003HAYUMb OCHOBHbIE HANPABTIEHUS 83AUMOCEA3U
aHepeermuyeckoll OUNIOMamuu 1 MexoyHaApoOHOo2o
npasa.

MATEPMAJIbBI U METO[IbI. IIpoananusupo-
8aHbL OMHOCAU4UECS K MemMe Hay4Hvle mpyobl,
MeHOYHAPOOHbBle 002080Pbl U DOKYMEHMbL MEHOY-
HAPOOHO20 Npasa, aKkmvl HAYUOHAILHO20 3AKOHO-
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damenvcmea eocydapcmse. B kauecmee memooa
UCCIe008AHUST UCNONL30BAHDL 00U4eHAY UHbIE U Che-
UuanvHvle Memoovl NO3HAHUS, 8 MOM YUce CPAB-
HUMEeLHO-NPABOBOLL U POPMATILHO-HOPUOUUECKULL.
PE3YJIbTATbI WCCJIEJOBAHMA. Onepee-
muueckas OUNIOMAMUs NPou3BooHa Om Kadc-
cuneckoil modenu Ounnomamuu. Cywecmsyrom
PA3Ho06pa3Hbie MPAKMOoBKU OUNTOMAMUU, AKUeH-
mupyroujue BHUMAHUE HA ee PA3TULHLIX ACNEKINAX
u nposienenusix. B cmamove o06ocHosvieaemcs no-
HUMAaHue OounomMamuu Kax cpedcrmeda ocyusecm-
8/IeHUST BHEUIHETI NOTUMUKU 20CY0APCMBa npu no-
MOWU  OesTmMenvHOCMU  CNeUUATbHbIX CYOBeKmos
(opeanos 6HeWHUX CHOUIEHUTL), NPUMEHSTIOUAUX
HeBoeHHble NPpuembl U Mermoobl 8 COOMBEMCMBUL ¢
MmeHOyHapoOHvim npasom. IIpocnexusaemcsi 360-
JHOUUST QUNTIOMAMUU U NOSIB/IEHUE ee HOBbIX HOPM,
OMMEHaomcsi UX 0COOEHHOCMU U MeXOYHAPOOHO-
npasosas cocmasnsiouas. C yuemom cneyuduru
aHepzemuKu, MeHOyHAPOOH020 IHEP2EMUUECKO20
compyoHu4ecmea, ux npasosozo obecneueHus ¢
0Nopoti HA NOMEHUUAT MEHOYHAPOIHO20 U HAUUO-
HAbHO20 NPABA 0O0CHOBLIBAECCS CAMOCOSME b~
Hblil Xapakmep JHepeemuueckoll OUNnJIoMamuu,
ee 803pacmarnuas Pomb 8 COBPEMEHHLIX YCTIOBU-
sx.  Boisenenvt  ocobennocmu  dHepeemuveckot
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ounnomamuy U npednoHeHO ee NOHAMUE, y4U-
molearulee  Mex0yHapoOHO-Npasosyo  Cocmas-
nAOWY0. B cospemerHbix ycnosusx He croxcu-
JIUCL  NOTIHOUeHHble HOPMAMUBHO-NPABOSble U
UHCIMUMYUUOHAILHO-NPABOBblE OCHOBbL BHEUiHell
SHepeemuueckoll NOMUMUKU U IHepeermu4ecKol
ounnomamuu Eeponetickozo coroza (0anee — EC).
OmmeueHo, 4mo 1e2umumMHOCb NPUMEHIEMBLX 6
aHepeermuyeckoll OUNIOMAmuu paoom 20cyo0apcme
00HOCIOPOHHUX 02PAHUUUMENbHbIX Mep Hebec-
CHOPHA € MOYKU 3PeHUT MeHOYyHAPOOH020 NPAsa.
IIpeomemHo 0603HaUeHbl OCHOBHbIE HANpasse-
HUSL 63AUMOCEA3U IHEpeemu1eckoll OunIomMamuu
U MexOyHapooHo20 npasa, BvideneHvl 8aAPUAHINbL
JleeUMumMayut. HAyUOHANIbHLIX UHIMEPEecos 20Cy-
dapcme 6 aHepeemuteckoil cepe ¢ onopoti Ha no-
MeHUUAn MexoyHApoOH020 Npasa.

OBCYKIEHUNE U BBIBOIDbI. OcHosHule v180-
0blL NPOBEIEHH020 UCCTIE008AHUS COCMOSIMN 6 Crledy-
touiem. Bo-nepsvix, sHepeemuueckas OUNioMamus
8bICINYNAem HO8bIM PYHKUUOHATLHLIM HANPAG-
NleHuem Ounnomamuueckoti desmenvHocmu. OHa
umeem eOUHyI0 CYyuWHOCMb ¢ KAACCU4ecKOl OUno-
mamueti (Crymumo cpeocmeom OCyu,ecmeneHus
8HeuiHell NOUMUKU 8 COOMMBermCcmeu ¢ mexoy-
HAPOOHBLIM NPABOM) U 0OHOBPEMEHHO XapaKmepu-
3yemcst pA0OM NPOU3BOOHBIX O IHeP2ermuUecKozo
ceKmopa u sHepzemu4eckozo npasa ocobeHHocmei
(cneyuanvHas HANPAsIeHHOCMb HA Peanu3ayuro
ueneti u 3a0au 6HeuiHeli dHepzemu4eckol Nomu-
MuKu eocyoapcmea, yuacmue 6 Heli dHepzemude-
CKUX 6e00MCME U NOOK/IOUEHUE dHeP2emuueckux
KoMnauuil, npumersemole memoovt). Bo-emopuix,
aHepeermuyeckas OUNIOMAMus U MexoyHapooHoe
npaso 6 npoyecce c60e20 PA3BUMUS U PYHKUUOHU-
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POBAHUS B3AUMOCBA3AHBL U 0KA3bIBAIOM 83AUMO0-
6pamnoe enusHue opye Ha opyza. MexcOyHapooHoe
npaso onpedesnsiem npasosvie Pamku u gopmuol pe-
anuzayuu sxepeemuueckoti ounnomamuu (kax u 6
UeIoM OUNTIOMAMUYECKOTi 0esTMeibHOCMIL), d MaK-
JHe uepaem onpedensTOULYIo Poiv 8 JleeUmumayuu
HAYUOHATILHBIX UHMePecos 2ocydapcme 6 cgepe
BHeuHell dHepeemu1eckoti NOTUMUKY, 0Cyulecn-
8717eMOLl  NOCPedCmBOM  IHepeemuUeckoli Ounso-
mamuu. B ceow ouepedv, snepeemuueckas ounmo-
MAMUs ¢ 0NOPoti HA NOMEHUUAT MeNOYHAPOOHO20
npasa codeticmeyem obecneueHui0 IHep2emuHecKol
6esonacrocmu (HAUUOHATLHOU U MeHOYHAPOOHOTL)
U Mem Camvim — No00ePIAHUIO MeHOYHAPOOHO20
aHepeemuteckozo npasonopsoka. B uenom, snep-
eemuMecKas OUNIOMAamusi 0Ka3vléaem 6ausHUE HA
npouecc co30aHus u 0eticreust HOpm Mex0yHAPoo-
HO020 NPABA U HOCUM BK/IAO0 8 PA3BUIMILE MEHOYHA-
pOoOHoz0 npasa.

KITIOYEBBIE CJIOBA: suepeemuueckas ounno-
Mamus, OUNJIOMAMus, Mex0yHapooHoe dHepzemu-
ueckoe COMPYOHUHECTB0, BHEUIHAS dHepzemuve-
CKAS NOTIUMUKA, MeHOYHAPOOHOe NPABO

U1 HIUTUPOBAHMA: Jlo6anos C.A., Cypxa-
esa f.[1. 2024. Mexx/1yHapOIHO-IIpaBOBOI IIOIXO
K TOHMMAHMIO 3HEPreTU4ecKOl NUIUIOMATUM. —
Mockosckuti sypHan mexoyHapooHozo npasa. Ne 1.
C. 57-79. DOI: https://doi.org/10.24833/0869-
0049-2024-1-57-79

Asmopul 3as6na10m 06 0mMcymcmeun KoHdauxma
UHMepecos.
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INTERNATIONAL LEGAL APPROACH

TO UNDERSTANDING

INTRODUCTION. The relevance of the research
topic is determined, firstly, by the increasing impor-
tance of energy diplomacy for solving modern prob-
lems arising in the field of international energy coop-
eration, and secondly, by the significance of studying
the problems of energy diplomacy from the point of
view of the science of international law. Despite the
fact that energy diplomacy is being formed and real-
izing its potential in the international legal environ-
ment, it is not given adequate attention to its role in
the legal literature, including in scientific works on
international law, which, in turn, looks like a gap in
international legal science.

The purpose of the work is to substantiate the interna-
tional legal concept of energy diplomacy, to identify its
connection with the classical model of diplomacy and
at the same time specific, to objectively identify the
main directions of the relationship between energy di-
plomacy and international law.

MATERIALS AND METHODS. When writing the
work, scientific works related to the topic, internation-
al treaties and documents of international law, acts of
national legislation of states are analyzed. General sci-
entific and special methods of cognition, including
comparative legal and formal legal, were used as a re-
search method.

RESEARCH RESULTS. Energy diplomacy is derived
from the “classical” model of diplomacy. There are
various interpretations of diplomacy, focusing on its
various aspects and manifestations. The article sub-
stantiates the understanding of diplomacy as a means

Moscow Journal of International Law - 1 - 2024

ENERGY DIPLOMACY

of implementing the state’s foreign policy through the
activities of special entities (bodies of foreign relations)
using non-military techniques and methods in accord-
ance with international law. The evolution of diplo-
macy and the emergence of its new forms are traced,
their specificity and international legal component are
noted. Taking into account the specifics of energy, in-
ternational energy cooperation, their legal support
based on the potential of international and national
law, the independent nature of energy diplomacy, its
increasing role in modern conditions is substantiated.
The specific features of energy diplomacy are identified
and its concept is proposed, taking into account the
international legal component. In modern conditions,
full-fledged regulatory and institutional legal founda-
tions of the EU’s foreign energy policy and energy di-
plomacy have not developed. It is noted that the legiti-
macy of unilateral restrictive measures applied in
energy diplomacy by a number of states is indisputable
from the point of view of international law. The main
directions of the relationship between energy diplo-
macy and international law are outlined in detail, op-
tions for legitimizing the national interests of states in
the energy sector based on the potential of interna-
tional law are highlighted.

DISCUSSION AND CONCLUSIONS. The main
conclusions of the study are as follows. Firstly, energy
diplomacy is a new functional area of diplomatic ac-
tivity. It has a single essence with “classical” diplomacy
(to serve as a means of implementing foreign policy, in
accordance with international law) and, at the same
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time, is characterized by a number of features derived
from the energy sector and energy law (a special focus
on the implementation of the goals and objectives of
the state's foreign energy policy, the participation of
energy departments in it and the connection of energy
companies, methods used in it). Secondly, energy di-
plomacy and international law in the process of their
development and functioning are mutually linked and
have a reciprocal influence. International law, firstly,
defines the legal framework and forms of implementa-
tion of energy diplomacy (as well as diplomatic activ-
ity in general), and secondly, plays a decisive role in
legitimizing the national interests of states in the field
of foreign energy policy carried out through energy di-
plomacy. In turn, energy diplomacy, relying on the po-
tential of international law, contributes to ensuring
energy security (national and international) and,

1. BBenenue

aTeropust «dHepreTMdecKas AUIIIOMATHS»

BBeJIeHA B HAyYHbINI 000POT OTHOCHTEIBHO

HeJIaBHO, IIPJ 9TOM VICIIOIb3YeTCs TIOMUTH-
YeCKMMI eATeAMM ¥ aKTMBHO pa3pabaThIBaeTcs
IpeJCTaBUTE/IAMY LIJIOT0 Psifia HayK (9KOHOMMKIL,
IO/IUTOJIOTMH, MCTOpUM U Aip.)". BodpacTaromuit nH-
Tepec K 9HepreTHIecKoil JUIUIOMATUN CO CTOPOHBI
Y4eHBIX U IPAKTUKOB, B CBOI O4Yepefb, 00BACHIET-
Cs1 ee MOTEHIMA/IOM /I 0OecIiedeHst SHepreTuye-
CKOJ1 6€30TacCHOCTI U JLst PaCIIVPeHNs BO3MOXKHO-
CTelt SHEePreTUYeCKOro CeKTopa (COOTBETCTBYIOLIEN
CTpaHbl, 1160 PErMOHATBHOTO MEKIOCYAAPCTBEH-
HOr0 O0ODefyHeHNUs) B COBPEMEHHBIX YCIOBMAX
MeXIYHApOJHOTO COTPYSHMYECTBA ¥ CONEpHMYe-
cTBa B 9Hepretmdeckoil cepe’. Viccrmenosatenn
IOYEePKUBAIOT 0COOYI0 3HAYMMOCTD MEXK/VCLIN-
IVIMHAPHOTO MOAXO/A K M3YYEeHMIO 9HEPreTIIeCKOI
pumnomaryu [JKusuus, Tpycosa 2019:475-476].

thereby, to maintaining the international energy or-
der. In general, energy diplomacy influences the pro-
cess of creation and operation of international law
norms and contributes to the development of interna-
tional law.

KEYWORDS: energy diplomacy, diplomacy, interna-
tional energy cooperation, foreign energy policy, inter-
national law
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BmecTe ¢ TeM, KaKk 3TO HU CTPaHHO, (heHOMeH
SHEPreTMYecKOoil JMIUIOMATUM II0Ka He IONMy4NII
a/IeKBaTHOTO €r0 TEOPETUYECKO M MPAKTUYECKOI
3HAYMMOCTU OTPaKEHUsA B IOPUAMYECKON IuTepa-
Type, BK/IIOYas JTUTEPATYPY IO MeX/[yHapOHOMY
npasy. Tak, B oTAenbHbIX myOmukanmax [XKykosa
2010:51-54] paccmarpuBaloTCs HEKOTOpble HpPaBoO-
BbI€ ACTIEKThbI 9HEPreTUYIeCKOl AUIIOMATIH, OffHAKO
MOHOTpadMyecKyie MCCIeJOBaHNUSA, IIOCBAIICHHbIE
npo6ieMe SHepreTN4ecKoil JUIIOMATUN B KOHTEK-
CTe MEeX/JYHapOJHO-IIPABOBOTO  PerynMpoBaHus,
OTCYTCTBYIOT.

[IpuHMMas BO BHUMaHUE TO OOCTOATENBCTBO,
YTO 3HEpreTHyecKas AUIIOMATUA GOpMUpPYeTCs 1
peanusyeT CBOI NMOTEHIAN B YCTIOBMAX MEXIyHa-
POJIHO-TIPABOBOJ Cpefibl U IMOfIBEP>KeHA MEXIyHa-
POJIHO-TIPABOBOMY PETY/IMPOBAHNIO, JAHHAA CUTYa-
VA BBIJIAANUT IPOOETIOM HayKu MEKyHapOJHOTO
IpaBa U, KaK IpefCTaBIIAeTCs, He TONbKO 00efHAeT
MOHVMaHMe paccMaTpuBaeMoro QeHoMeHa, HO H,

' Cwm,, Hanp.: boryuapckuin M.E. SHepeemuyeckas ouninomamus Eeponelickozo Cotoza. ABToped. AUCC. ... KaHA. NOMNT. HayK.

M., 2005; lpuropbea O.B. SHepeemuueckas ounnomamus cmpar CegepHol E8ponel: npoyecc CmaHosieHus U nepcnekmussl
passumus. [Incc. ... KaHg. nonuT. Hayk. CM6., 2015; XusHuH C.3. OcHosbl 3Hepzemuyeckol duniomamuu: y4eb. nocobue. M.:
MIIMO-YHuBepcuteT, 2017; PanHxapar PO. CpagHumernbHbil aHaau3 cucmem SKOHoMuYeckol OunJioMamuu 8 CmpaHax
Eeponelickozo Coto3a. ncc. ... KaHA. SKOHOM. HayK. M., 2015; CeperuHa A.A. SKOHOMUKO-3Hepzemuyeckas ounioMamus 8
ycrosusx yemsepmozo 3Hepzonepexoda: yueb. nocobue. M.: UHOPA-M, 2022; YepHuubiHa C.HO. Posb 3Hepeemuyeckoli Ou-
niaomamuu 8o sHewHel nonumuke Poccuu. ABToped. ancc. ... KaHa. UCT. HayK. M., 2015 n gp.

2 TMoppobHee 0 coyeTaHUN COTPYLHMYECTBA 1 COMEPHUYECTBA B MEXAYHAPOAHbIX OTHOLEHUAX, CM., Harp., [BopoBckunii
2018].
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II0 BCeil BUAVMOCTH, CAEpPXKMBAeT PasBUTHE SHEP-
reTUYeCKOl AMIUIOMATUY, CHIDKaeT ee addexTus-
HOCTb.

2. IumioMaTus - CpPefCTBO OCYLIeCTBIEHNSA
BHEIIHEJl IOIMTHUKI B COOTBETCTBMM C MEX/yHa-
POBHBIM IPaBOM

CrnepyeT Hayath € TOTO, 4TO 9HEpreTUYecKas iu-
IJIOMATVA IPOM3BOJHA OT IOHATUA «IUIIOMATHAY,
HoC/IefjHee BBICTYIAeT 110 OTHOLIEHMIO K IIEPBOMY
KaK poposoe. JIMeromuii rpedeckoe IIPOMCXOX-
ieHVe, TePMUH «IUIUIOMATUA»’ MCHOIb3yeTcs B
odunMaabHBIX JOKYMEHTAX I 0003HaYeHus odu-
LMa7IbHOM JIeATeNIbHOCTH I10 BEleHNI0 MeX/YHAPO-
HBIX Jien HaunHasA ¢ cepenyubl XVII B. TlocrenenHo
IPONCXOAUT TEOPETUYECKOe OCMbIC/IEHUE JUIITIO-
MaTUM KaK MCKYCCTBA M HayKM BeleHM:A MeXIyHa-
POIHBIX JieNl U IIeperoBopoB. B manpHerieM fedu-
HUIVY JUIUIOMATHY SBOTIOLMOHUPYIOT, 0TOOpaXkas
V3MEHEHNUA B JAHHOM (peHOMeHe BO B3aVIMOCBS3M C
pasBUTMEM MeX[YHApOAHBIX oTHOueHuit [[Tomos
2010:14-16].

Kak ormewaroT mccimegoBarem [MoHacTbIpel-
Kas 2015:83-86], B HacTosIlee BpeMs AUIIOMATHIO
TPAaKTYIOT B IIMPOKOM (KaK COBOKYIIHOCTb PasHO-
00pa3HBIX CPEfCTB, METOZOB 1 IPaBOBBIX GopM, K
KOTOPBIM TIpuberaeT rocyAapcTBO B Ipoliecce ocy-
I[ECTB/IEHNsI CBOMX BHEUIHMX (QYHKIWII) M Y3KOM
(KaK MCKYCCTBO OCYILECTB/ICHMA MeXTYHapOJHOI
HOJIMTYKY ITyTeM ITPeJCTaBUTENbCTBA CBOEI CTPaHbI
B MEX/YHAPOIHbBIX OTHOIIEHMAX) CMbIcTe cnoBa. C
MIMPOKMX MO3UIINIT AUIZIOMATUIO TAKoKe pacCMaTpu-
BAIOT U KaK «CHOCO0O B/IMAHVA HAa IPUHATHE pelle-
HIIT 3apyOeKHBIMM aKTOPAMM Y UX IIOBEJIeHIIe Yepe3
MAJIOr Y II€PeroBOPhl, TO €CTh Yepe3 HEBOEHHbIE U
HEHACUIbCTBEHHbBIE METONbI» [30H0Ba 2014:7].

B 1ertom ke, Kak He 63 OCHOBaHIIT OTMEYEHO B
JIUTEpaType, «OIpefe/ieHne AUIUIOMATUM II0Ka He
HOJTYYM/IO OHO3HAYHON 11 BCeMM IIPU3HAHHOM dop-
MYIMPOBKU U NOIYAC TIOPOXK/AeT HEMA/IO CIIOPOB»
[Vpraesa 2011:4].

V3y4enne criequanbHOMN IMTEPATYPbI HO3BOJIAET
TaK>Ke BECTY peyb O IPEEMCTBEHHOCTI ¥ PasBUTUM
Hay4HBIX IOJIXO/I0B K IOHMMAaHUIO IMUIUIOMATHM, ee
bopM 1 CBA3M C MEXTYHAPOIHBIM IIPABOM.

ABTOpUTETHBDIIT OTE4eCTBEHHBDII YUeHBIII B 00/1a-
CTU MeXAyHapogHoro npasa [I.b. JleBun onpepenan
IVIUIOMATHIO KaK JeATeNbHOCTDb IJIAB TOCYAAPCTB,
IPaBUTE/NbCTB, BEIOMCTB MHOCTPAHHBIX JIe]I, CIIeII-
AJIbHBIX JIeJleTaluil M MUCCUI, AUIIOMATUIeCKUX
IPEfICTABUTENbCTB 110 OCYLIECTBICHNIO MUPHBIMM
CpeficTBaMMU LieJIell M 3a/1ad BHEIHEN ITOIMTUKY TO-
cymapcrsa [JleBun 1962:14-15].

CormacHo [IMIioMaTn4eckoMy CI0OBapro, AMu-
IJIOMATVSI — 9TO «CPEACTBO OCYLIEeCTBICHNS BHEII-
Hell TOMUTUKY TOCY[apCTBa, IIpefCTaBIAMLIee
Co00J1 COBOKYITHOCTb HEBOEHHBIX HMPaKTUYECKVX
MepOIpPUATUIL, IPUEMOB JM METOJOB, IIpUMEHse-
MBIX C Y4eTOM KOHKPETHBIX YC/IOBUIT 11 XapaKTepa
pelraeMbIX 3aja4; OQUUMATbHAA [eATEeIbHOCTD
IJIAB TOCY[JapCTB M IIPAaBUTENbCTB, MMUHUCTPOB
VHOCTPAHHBIX Je/T, AUIUIOMATNIeCKUX IPeCTaBN-
TE/IbCTB 33 PyOeKoM, fielleralyii Ha MeXXIyHapOy-
HbBIX KOH(epeHIMAX 110 OCYLIeCTB/ICHNIO Liefeil 1
3a/ja4 BHEIIHeJl MOMTUKM TOCYAApCTBa, 3allUTe
IpaB ¥ MHTEPECOB OCY/JAPCTBA, €ro YUpeKieHNI
Y TPOKJAH 3a TpaHuiein»’. 31ech e OTMeYeHO:
«C TIOHATVEM ,,JUIIIOMATUA" CBSI3BIBAIOT VICKYC-
CTBO BeJieHV: IIEPeroBOPOB B LE/NAX YPeryanpo-
BaHUA MEXYHAPOJHBIX KOH(IMKTOB, IIOMCKOB
KOMIIPOMICCOB 1 B3aMMOIIpUEM/IEMBIX pelleHMI,
a TaKXKe PaclIMpPeHNs U yIIyOnIeHns MeXXIyHapOoy-
HOTO COTPYZHNYECTBA»’.

JunnoMarus (B ee KIaccu4ecKoM ITOHMMAaHUM),
KaK 9TO C/IefiyeT U3 NPUBeNeHHbIX TepuHNIIL, 00-
NafiaeT PALOM OTIMYMUTETbHBIX IIPY3HAKOB: BBICTY-
IaeT CPefCTBOM OCYIIECTB/ICHNsA BHEIIHEN IOJN-
TUKV TOCYAAPCTBa; HOCUT OQUIMA/IbHBII XapaKTep
(mposiBnstoI it cebs1 Cpefy Ipoyero B 0uIManbHO
3aKpeIIEHHOM KpyTe II0O/IHOMOYHBIX Ha €€ OCYILeCT-
BJ/IeHJIe CYO'beKTOB); peannsyeTcs IIOCPeCcTBOM He-
BOEHHBIX (He CBSI3aHHBIX C NIPUMEHEHUEM CUJIBI)
MepONpUATHUIL, IPUEMOB U METOJOB; HAIIpaBjIeHa
Ha 3aIUTY HAIIVOHA/IbHBIX MHTEPECOB FOCYAApCTBa
3a €ro IpefeaMy, IpefyIpexieHIe 1 Yperyinpo-
BaHNE MEeX/YHaPOJHBIX KOH(IMKTOB, CONECTBIE
MeX/YHAPOJHOMY COTPYLHIYECTBY.

I[IpepcTaBisercs, YTO MOHMMAaHMeE JUIUIOMATIN
B KaueCTBe CPeJCTBA OCYIECTB/ICHUSA BHEIIHel
HONMTUKYA U JeATeTbHOCTU TOCYfapcTBa (B /MLe
€ro OpraHOB M JO/DKHOCTHBIX JIMI, HaJe/eHHBIX

3 Cnosowm diploma B peBHei peunn nMeHOBaNNCb CABOEHHbIE TaBIMUKM C HAHECEHHBIMW HA HUX NMCbMEeHaMW, Bblaa-
BaBLUMECA MOCMAHHMKaMM Mo Mepe NpUOLITVA B CTPaHy, B KauecTBe BEPUTENbHbIX FPaMOT 1 JOKYMEHTOB, MOATBEPXKAAl0-
WX 1ux nonHomouuna. Cm.: Poccutickuli sHYuknonedudeckuti cniogape. KH. 1. . ped. A.M. Mpoxopos. M., 2001. C. 460.

4 [lunnomamudeckuti cnoeape: B 3 T.T. 1. Mop pea. A.A. Tpombiko, A.l. KoBanesa, MN.M. CeBocTbsiHoBa, C.J1. TuxBUHCKoro. M.:

Hayka, 1984. C. 327.
> Tam xe.
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COOTBETCTBYIOIVIMY IIOJTHOMOYMAMY) He 3aK/TIoYa-
eT B cebe mpoTuBopeuns. bonee Toro, Takoi mog-
XOJl TI03BOJIAET BBIABUTH COJEPKATENbHYI0 M MH-
CTUTYLMOHA/IbHYIO CBA3b JUIIOMATUM U BHEIIHeN
HOMUTUKN.

B nemnom, kak otmeuvaet E.f. [TaBnoB, «gumnnoma-
TS, B €e KJIACCUYeCKOM BapMaHTe, IPeNCTaBAeT
IPEeXJe BCEro NOMUTUYECKYIO JIeATeIbHOCTb KOM-
IETEeHTHbIX TOCYJAapPCTBEHHbIX OPraHOB, HAIpaB-
JIEHHYIO Ha peaM3alii0 BHEIIHel IOIUTUKY TOCy-
mapctBa» [[TaBmos 2018:102].

B cBowo ouepenpb, BHELIHAA MONUTUKA TOCYHAp-
CTBA OIpeJeNAeTcs B PA3AMYHBIX CI0BApAX, Kak
«00WMIT KYpC TOCYAPCTBA B MEXAYHAPOLHBIX Je-
ax»°, <IONNTUKA, IIPU3BAHHAS PEryIMPOBATh B3aN-
MOOTHOILIEHNA MEXY TOCyIapCcTBaMy ¥ HapoJaMu
Ha MeX/YHapOIHOI apeHe»’, «cepa esaTeNbHOCTI
rOCylapCTBa, KOTOpas OXBaTbIBaeT OTHOLIEHM:
MEXY TOCY/iapCTBaMm»®.

3aMeTuM, 4TO COITIACHO IOJIXOfly, OTPa’kKeHHO-
My B COBPEMEHHOJ OT€YECTBEHHOl JuTeparype
110 MEX/[yHapO/JHOMY IIpaBy, YaCTbI0 BHEIIHeN! II0-
JIUTUKY TOCYAApCTBa SIBJSETCS ero (rocymapcTsa)
MeX/[YHApOJHO-TIPaBOBasd HOMNTUKA (IIOCTeHHAA,
Kak otMevaeT B.C. XVDKHAK «HaIIpaBjIeHa Ha pelile-
HJfe VIMEHHO IOPUINYECKUX BOIPOCOB») [XIDKHAK
2021:5]. MccnenoBaBuas nmpo6neMy MeXZyHapop-
HO-TIPaBOBOIl NONMUTUKM TOCYJapCTB B COBpPEMEH-
HOM MeXJyHapopHo-IIpaBoBoM nopaake O.C. Ma-
roMefloBa IIOHMMAET I10f] MeX/YHapOHO-IIPaBOBOII
HOIMTUKO TOCYAPCTBA [IeATeIbHOCTb TOCYJapCTBa
(ero OpraHOB M IpeNCTABUTEINEl), ONpPefeNieMyI0
€ro HalYIOHA/JIbHBIMM MHTepecaMl, HallpaBJIeHHYIO
«Ha MEXJIYHapOJHO-IIPAaBOBYI0 JETUTUMALMIO II0-
3UIVIA JAHHOTO TOCY/IapCTBa, 3aHATBIX IO BOIPO-
caM MeXpyHapogHoro npasa»’. A.H. Beirerskanun
n VLII. JynbikuHa, IpoaHanusupoBas pALL aKTyaslb-
HBIX BOIIPOCOB IIPOOIEMBI MeX/YHApPOJHO-TIPABO-
BOil MONUTUKM TOCYHApCTBa, TAaKXe IpU ee Xa-
PAKTepUCTUKE MCHO/Ib3YIOT TEPMUHbI «BHELIHAA
[IpaBoBas MONUTHKA», «BHEIIHAA OpUIIYecKas

¢ [unnomamuuyeckuli cioeapb. M., 1985. C. 207.

7 Kpamkut nonumuyeckuti cioeaps. M., 1987. C. 64.

8 Bonbwol 3HYukmonedudeckul coeaps. M., 2000. C. 934.
9

8aHUAX. Ancc. ... KaHg. opua. Hayk. M., 2022. C. 38.

HOJIMTYKA TOCyapcTBa» [Bouterkauny, JyabikiHa
2016:21-37].

Ba>kHO OTMETUTD, YTO B HEKOTOPBIX OIIpefese-
HYAX IUIUVIOMAaTUY, JAHHBIX IOPUCTAMM-MEXIyHa-
POJHMKAMM, YKa3aHO TaK>Ke Ha ee CBA3b C MK/ yHa-
POJIHDBIM IIPaBOM.

ITo o6ocnoBanHomy muenuwo V.H. Apumbaco-
Ba, «IUIJIOMaTHA — 3TO BaKHelllllee CPEICTBO OCY-
IeCTBJ/ICHN BHEIIHEeN IOIUTUKY TOCYapCTBa, 3TO
BOKHENIINIT MHCTPYMEHT CO3JAHNA HOPM MEXIY-
HapopiHOro npasa. IIpu npoBeeHny BHEIIHEN 110-
JUTUKA TOCYAPCTBA JO/DKHBI COOOPa3OBBIBATD
CBOU JIEVICTBUA CO CBOVIMM 00s3aTeIbCTBAMU 110
MEXIYHAPOJHBIM fieniaM» .

Kax ormevaer IIL.H. buprokos, «gumaomaru-
4ecKas [IeATENbHOCTb TOCYHAPCTB PErylInpyercs
HOPMaMJ ME&X/JYHaPOJHOTO I HallMOHA/IbHOTO IIpa-
Ba, B KOTOPbIX YCTaHAaB/IMBAIOTCSA OpPraHbl BHEII-
HUX CHOIIEHMII TOCYHapCTB, perNaMeHTUPYITCA
VX IOJTHOMOYMSA, OUPENeNAlnTcss (OpPMBI JUILIO-
MaTV4YeCcKOll HeATENTbHOCTH M JpYyIVie BOIPOCH»'.
B cBo1o 0ueperp, K IpaBOBBIM popMaM (yperyanpo-
BaHHbIM HOpMaMJ MEX/lyHapOJIHOTO IIpaBa, Mepo-
OpUATHAM, IPUEMaM U METOJaM AUILIOMATUYeCKOI
IeATEIbHOCTY TOCYAApCTB) YKa3aHHBIM aBTOPOM
OTHECEHBI: MeX/[yHapOfiHble I1eperoBOpbl, 3aAKJII0-
4eHMe MEeXJ/IyHapOJIHBIX J0TOBOPOB, UIIJIOMaTHYe-
CKasd IepelycKa, IPefCcTaBUTENbCTBO TOCYHAPCTB
B MEX/[YHApPOJHbIX OPIaHM3aLMAX U ydacTue B pa-
60Te MeX/TYHApOIHBIX KOH(DepeHmit'.

KoHncTaTanus B3auMocCBA3M UIZIOMATUN Y MEX-
JlyHapOJJHOTO ITIpaBa, IPOBOAMMAsA B paboTax psza
IOPUCTOB-MeX/JYHApOXHUKOB [AmaBckuit 2018:77-
84; Jleun 1981:3-130; Tynkun 1970:3-130; Copo-
kuHa 2003:13-18], umeer NPUHIMIINAIBHO BaXKHOE
3HaueHue /1A BBIPaOOTKM ee KOPPEKTHOTO IIOHMMa-
HIA, @ TAKKe MPeICTaB/IeHNs O ee HOBBIX (opMax,
BKJ/II0Yasl 3HEPTeTUYECKYIO JUIJIOMATHUIO.

Vcxonst M3 npuBeeHHBIX JeDVHULINI AUIIO-
MaTuu U 06001eHVsI YKa3aHHBIX B HUX KOHCTUTY-
TUBHBIX IIPM3HAKOB, €€ CYLIHOCTB MOXeT OBITH

MaromegoBa O.C. KoHuenyus Mexo0yHapoOHO-npasosoli NOAUMUKU 20Cy0apcmeaa 8 3apy6exHbix lopuduyeckux uccedo-

1 Apumbacos V.H. MexdyHapodHoe npaso: yueb. M.: BoeHHbI yHuBepcuTeT, 1997. C. 149.
" Buptokos N.H. MexdyHapoOHoe npago: yueb. ans By30B. 6-e u3g., nepepab. n gon. M.: U3g-so tOpaiit, 2013. C. 471.

2 Tam xe.

3 CyWHOCTb — 3TO BHYTPeHHee cofepKaHune NpeMeTa, Bbipakatollieeca B eAUHCTBE BCEX MHOTOO6pasHbIX U MpoTUBOpe-
yuBbIX Gopm ero 6bITuA. Cm.: Quiocogckuli sHYUKMoneduyeckuli cnosape. MNop pea. A.M. Mpoxoposa. M., 1989. C. 458.
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HpefCTaB/eHa Cefyoomeil GpopMyInpoBKoit: Ou-
NAOMAMUS — IO CPEOCTNBO OCYULeCTNBIEHUS BHEld-
Hell NOMUMUKU 20CY0APCMEa Npu NoMousu Oesmenn-
HOCMU KOMNemeHMHbIX CY0DeKmos, C6A3aHHOL ¢
npumeHeHUeM HeB0EHHbIX MEPONPUIMULL, NPUEMOS U
Mermooo0s, 6 cO0MeemcmauL ¢ MexcoyHapoOHvIM Npa-
som. IIpy 3TOM NPUMEHUTENIBHO K KIACCUYECKO
MOZIeN AMIUIOMATUY pedb MAET O JeATETbHOCT
HaJle/IeHHBIX COOTBETCTBYIOLIMMY IIOTHOMOYMAMM
TOCYIapCTBEHHBIX OPIaHOB M JO/DKHOCTHBIX JIUIL
(OpraHOB BHELIHMX CHOLIEHNiI TOCYHapCTB), Ha-
IIPaBJIEHHON Ha peanusaluio Leseil 1 3afad BHell-
Hell IONMUTHKM TocygapcTsa’.

3. Hosbie ¢popMblI gymmoMaTiy 1 MX MeX/yHa-
POAHO-IPaBOBas COCTAB/LAIOIIA

Kak orMewan Wu3BeCTHBII y4eHBII B 00acTi
MexpayHapogHoro npasa JLII. bimmenko, «c pas-
BUTHMEM OTHOUICHMII MEXHY CyObeKTaMy MeXy-
HapOJIHOTO IIpaBa MOTYT BO3HVKAaTb HOBBIE (op-
MBI JUIUIOMAaTHYeCKOl fieATebHOCTI» [Bmienko
1990:4].

OTOT Te3UC MOATBEPXK/AETCA COBPEMEHHOI
MPAKTUKOV MEXIYHapOJHbIX OTHOIIEHMII M WX
MEX/YHapPOJHO-IIPABOBOIO PETyIMPOBAHM, HOITY-
4aeT IOAIEPXKKY ¥ pasBUTHE B paboTax IOPUCTOB-

MEeX/[YHAPOJHUKOB ¥ IPEACTaBUTENeNl APYTUX
oTpac/eil Hay4YHbIX 3HaHMIL. Bo B3amMocBA3u ¢ n3-
MEHEHMAMM B CYCTeMe MEX[YHapOJHBIX OTHOIIe-
HUII U MX MEXAYHapOJHO-IIPaBOBOTO perylnpo-
BaHVA, Pa3BUTHEM MEX/YHAPOAHBIX OpPraHM3aLNil
u KoH(epeHIMit npy onpepensiomeit pom Opra-
Husauuu O6bennuennbx Haumit (ganee — OOH),
3BOJIIOLMOHNMPYET ~ MHOTOCTOPOHHSAA — IUIIIOMA-
. HekoTopble cOBpeMeHHbIe MCCIeoBaTen'®
[Smith, Keukeleire, Vanhoonacker 2015] o6ocHo-
BBIBAIOT IOSBJIEHNE JHTEIPALMOHHON IUIIIOMA-
T (KaK HOBOJ PasHOBMIHOCTY MHOTOCTOPOHHeI
IVIUIOMAaTVM), paccMaTpuBas ee INABHBIM 00Opa-
30M Ha IIpuUMepe OpraHM3aLUM MHOTOCTOPOHHEI
murmomatuu B EC.

B nay4Holl nuTeparype M oQUIMANTbHBIX JO-
KyMEHTaX, IPMHMMAeMbIX KaK B paMKaX MeEXJy-
HapOJJHO-IIPABOBOTO COTPYAHMYECTBA, TaK U BO
BHYTPEHHEM IIpaBe TOCYAApCTB BBIACNAOTCA M1
XapaKTepU3YyIOTCsA B KadecTBe NEePCIeKTVBHbBIX Ha-
npapjeHnit: mapramentckas [Baprmen 2019:54-65],
skoHommyeckas [[lerrepes 2010], xkynbrypHas [[a-
HreBoit 2020:209-214], cnopTtuBHas [MapTbiHeH-
ko 2018:25-29], nayunas [IlaBmoB 2018:102-120;
Berkman, Kullerud, Pope, Vylegzhanin, Young
2017:596-598], npeBenTuBHasA", a Takxke MyOmny-
Has pumoMarus [[lamyrusa 2017:137], Bkmoyaro-

* Nykawyk N.WN. MexdyHapooHoe npago. OcobeHHas yacme: yue6. M., 1997. C. 42.

Moscow Journal of International Law

> MMoa MHOTOCTOPOHHE AMMNIOMaTHEN B LUMPOKOM CMbIC/1e MPUHATO MOHUMATb «AUNIOMATUYECKYo AeATeNbHOCTb C yya-
CTVeM npefcTaBuTeneil HECKONIbKIX roCyAapCTB, CBA3AHHYIO C paboToN MeXAyHapOAHbIX MEXMNPaBUTEIbCTBEHHbIX Opra-
HU3aUUin N KOHPepeHUMI, NpoBeeHNEeM NePEroBOPOB, KOHCYNbTauui 1 T. n.». Cm.: BuHokypoBs B.M. CospemerHas ounso-
mamuyeckasa cucmema: Teopus u npakmuka: y4e6. Mog o6ul. pea. M.MN. TopwunHa. Junnomatnyeckas akagemua MUL PO.
M., 2022. C. 158.

Bonpocbl MHOrOCTOPOHHEN AMNAIOMaTUK, BK/OUYAA MexAyHapOAHO-NPaBOBble OCHOBbI, @ TakXKe BO3pacTaHue ee ponu
1 COBPEMEHHbIe TeHAEHLUM Pa3BUTUA, HALLK OTpakeHue B nuTepatype. Cm., Hanp.: Jlebepesa O.B. MHcmumymer MHozo-
cmopoHHeli ouniomamuu: y4eb. nocobue ana By3os. M.: Acnekt-Tpecc, 2019; PbibakoB 0.M. CospemerHas ounnomamus
u hopmuposaHue Hosol hoslumMuko-ounsomamuyeckoli cucmemei: yueb. nocobue. M., 2015. C. 210-221; [Kaufmann 1988;
FaHowKmH 1972; Oneangpos 2013:69-76].

'® Nlypablea A.A. Junnomamuyeckue cmpyKkmypsl U uHCmpymeHmsl ouniomamuu Eeponelickozo Coto3a u 2ocydapcma-yse-
HO8: COOMHOWEeHUE U 83aUMOCBA3b. incC. ... KaHA. NonuT. Hayk. M., 2017. 245 c.

7 ABTOPOM TEPMUHA «MPEBEHTVBHAA ANMIIOMaTNA», 060CHOBbIBAIOLMM e NPUMEHEHME B YCIIOBUAX COBPEMEHHbIX MeX-
[yHapOAHbIX OTHOLIEHWIA, NPUHATO cunTaTh ObiBLWero leHepanbHoro cekpetapa OOH bytpoca lanu. Cm.: fanu b.b. Mosecm-
Ka OHs 0718 MUPA: NpeeéeHMuUBHAdsA OUNIOMamus, MUpomeopyecmso u noddepxaHue mupd. Hoto-Mopk: OOH, 1992.

TepMuH «nNpeBeHTVBHaA AMNIOMATUA» YNOTPe6NAeTcA B Pa3fMUHbIX MeXAYHapOLHO-NPABOBbIX AOKYMEHTaX, MPUHATbIX
Ha YHMBEepPCaibHOM, perMoHasibHOM 1 ABYCTOPOHHEM YPOBHAX (B nx uncne: [loknag lpynnbl BbICOKOrO YPOBHA NO yrpo3am,
BbI30BaM 1 nepemMeHam «bonee 6e30MacHbIfl MUP: Halla 0bLlas OTBETCTBEHHOCTb» (MPUHAT B . Hbio-Mopke 02.12.2004
Ha 59-o1 ceccumn leHepanbHoin Accambnen OOH); MpoTokonbHoe peleHre CoBeTa MUHUCTPOB MHOCTPAHHbIX gen CHI
«O peanusaunun NnaHa MHOrOYypOBHEBbIX MEXMUAOBCKMUX KOHCYnbTaumin B pamkax CoppyxectBa HesaBucumbix focy-
JapcTs Ha 2021 rog» (NpuHAaTo B . lywaH6be 13.05.2022); NMporpamma coTpyaHnYecTBa Mexxay MUHUCTepPCTBOM MHOCTPaH-
HbIx aen Poccuiickon Oepepaun n MUHUCTEPCTBOM UHOCTPaHHbIX Aen TypkMmeHucTaHa Ha 2010 roa (MpuHATa B I. Awxa-
6ape 16.03.2010)).

CnepyeT yumnTbiBaTb, YTO NO MHULMATVBE TypKMEHNCTaHa, NONyYMBLLEN NOAAEPKKY CO CTOPOHBI Apyrux rocygapcts n OOH,
B Awxabage 6b11 cozgaH PermoHanbHbin LeHTp OOH no npeseHTMBHON aunnomatun (PLINA) ana LeHTpanbHoin Asun. Mpu-
MeyaTenbHO, YTO Cpefyr HanpasieHn ero paboTbl 0603HauYeHbl NPO6IeMb, CBA3aHHbIE C YXYALIEHNEM SKONormyeckomn ob-
CTaHOBKM U COBMECTHOTO UCNOMb30BaHKA SHepropecypcos. 06 3tom cm.: [ixkamuesa IH. icmopusa cmaHoeneHusa u pasgumus
TypKMeHUCMaHa Kak HelimpaneHo2o 2ocydapcmea (1995-2015 22.). ABToped. funcc. ... KaHa. UCT. HayK. JywaHb6e, 2018. C. 22.
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1as1 ee HOBENIIYI0 GOpMY — «1IPOBYIO» WM «ITy-
6mmunyro gumiomariio Web 2.0» [Cypma 2020].

Hy>XHO HOACHUTD, 4TO IepedNC/IeHHble HOBbIE
(bOpMBI IUIIIOMATHH, CTPOTO TOBOPS, He ABJIAITCA
IVIUIOMATHell B ee KJIacCUYeCKOM IOHMMAHUY, He
cofiepXKaT BCeX IPM3HAKOB IOC/TeNHel (B 4acTHO-
CTU, UMEETCA B BUALY IIPUCYIINIA KIACCUYECKO [1-
wIoMaTuy ouIMaIbHBI XapaKTep, IPOsIBIAIOLNI
cebs cpemyt poyero B opuIMaIbHO 3aKpeIeHHOM
KpYyTe IIOJTHOMOYHBIX Ha €€ OCYIeCTB/IeHMe CYODeK-
TOB, IIPECTAB/IAIOIINX COOTBETCTBYIOIEE TOCYAAp-
cTB0). Kak 060CHOBAaHHO OTMEYAIOT MCCIENOBATENN,
B JIATEpaType M OPUIMATbHBIX JOKYMEHTaX OTCYT-
CTBYEeT €NVHBI IOHATUIIHO-TEPMIHONIOIMYECKNI
almapar, IPYMEHMMBII K TPaKTOBKE YKa3aHHbIX
bopwm, a TakKe U K X COOTHOLIEHUIO IPYT C IPYTOM
[ITamyrms 2017:136-142], 9yT0, O BCETt BUAUMOCTI,
HPENATCTBYeT CUCTEMHOII BBIPabOTKe Mep I10 UX pe-
a/M3aryy, CHIDKaeT ux apQeKTUBHOCTD.

BMmecte ¢ TeM, BO-IepBbIX, yKa3aHHblEe (OPMBI
IVIUIOMATUM Pealu3yoTcs IpYU IHOAJEp>KKe ToCy-
IapCTB, VICIIOMB3YIOTCA JI/IA OCYIIECTB/ICHNS BHEII-
Hell TIONUTUKMU, COHENCTBYIOT MEXJYHapOJLHOMY
COTPYAHMYECTBY B OIpele/IeHHBIX 007acTsaX (9KO-
HOMIKA, Ky/IbTYpa, HayKa) 1, B LIeJIOM, — IOfJep-
)KaHUI0 HOPMA/IbHBIX INOMUTUYECKVX OTHOLICHWI
MEX/Ty TOCY/IapCTBaMIL.

Bo-BTopbix, ati ¢opMbl aumomMatuu (Tak xe
KaK ¥ KlIaccuyeckass AUIUIOMATUA) pPa3sBMBAIOTCA
B YC/IOBMAX IIPABOBOJ CPEbl M NOJBEP)KEHBI HOP-
MaTHBHO-IIPAaBOBOMY peryIMpOBaHNI0 (HOpMamu
MEeX/[YHApOJHOTO IIpaBa M BHYTPUTOCY[APCTBEH-
HOTO ITpaBa COOTBETCTBYIOIIVX FOCYAAPCTB — YYacT-
HJMKOB MEXJYHApPOJZHOTO OOIeHNsA, MOAAep>KIBa-
IOIMX BHEITHESKOHOMMYECKME, MEKyHapOHbIe
KY/IbTYpHBIE U HayYHble IPOEKTbl HALOHATbHbIX
KOMITaHMI1, OOI[eCTBEHHBbIX ¥ HAyYHBIX OpraHM3a-
i, cBOuX rpaxaH). Kpome Toro, ocymecTsieHne
YKa3aHHBIX (OPM AMIUIOMATUY MOXKET OKa3bIBaTh
B/IMAHME HA Pa3BUTHE MEX[JYHAPOJHOTO IIpaBa I
HAIlMOHA/IBHOTO IIPaBa rOCYapCTB.

Ocobas 3HaUMMOCTb PeCypcoB B COBPEMEHHOM
MUpe B COYETaHMM C BO3MOXHOCTAMIY BHeIIHel
HOMUTYUKM (M ee MHCTPYMeHTa — JUIUIOMaTIu) obe-
CIIeYMBaTh PecypcHble MOTPEOHOCTU TOCYAApPCTB,
CII0cOOCTBOBA/IA TOSAB/IEHNIO TAKOTO TEPMIHA, KaK

«EumIoMaTusi pecypco». Kak oTmedaer akaje-
MuK A.B. TopkyHOB, «CMHTe3 ABYX TepPMIHOB -
IJIOMATUA“ U ,PeCypChl” [laeT B pe3y/ibTaTte HOBOE
HOHATHE, OOJajaollee GOMBLUINM IBPUCTIIECKUM
noteHnyanoM. QopMupoBaHyue HOBOTO TepMIHA
HAUIIOMATVsI PeCypcoB“ CBA3aHO C MaKCHMaIbHO
LIMPOKOM TPaKTOBKOM KaXIOIO COCTABIIAKILETO
KOMITOHeHTa» [[lurmomaTus pecypcos... 2008:9].

ITo muennio C.IO. YepHM1BIHOIM, MCCIEfOBaB-
1Ieit Tpo6/IeMy POV SHEPreTUIeCKOl AUIIOMATUN
BO BHeIIHelN nonutuke Poccun, «B coBpeMeHHOM
MMpe IOHATHE ,9HepreTuyecKkas AMIUIOMATUS  He
HOTHOCTBIO XapaKTepu3yeT IMPOMCXOAAIINe Ha MU-
POBOM pbIHKE Hepropecypcos cobpitus. ITommmo
SHEpPreTVKM, KOTOpas Ha CETORHALIHUI JeHb yKe
HOJTy4MIa CTaTyC TPafMIMIOHHOTO VHCTPYMeH-
Ta peaaM3alluy BHEIIHE MOMUTUKU TOCYHapCTBa,
eCTb ellle TEPMIH ,,PeCYPChI’, KOTOPBIil B LIMPOKOM
CMBbIC/Ie IOHMMAETCS He TOTIbKO KaK yro/lb U He(Tb,
ras 1 3aIachl BOAbL, HO U KaK IepefoBble TEXHOIMO-
TVIM, HOBBIE METOHbI OPraHM3aLUM IIPOU3BOJCTBA,
VICTIO/Ib30BaHMe MEK/[YHApOHbIX (PMHAHCOBBIX Me-
XaHM3MOB» 8.

BmecTe ¢ TeM OTMeTMM, 4TO TEPMMH «IHepre-
TUYeCKash [MIUIOMATHS» MONy4aeT Bce Oonbliee
pacnpocTpaHeHMe B CIIELVIa/JIbHOI JIMTepaTrype
(OTedecTBEHHOI ¥ 3apyOeXXHOIT), MCIONb3yeTCs B
O(MUIATbHBIX JOKYMEHTAaX BHEIIHETIONMUTIYECKIX
BeloMCcTB. Kak mpepcTaBifercs, MIMEHHO TEPMUH
«3HepreTnyeckass AUIUIOMATUA» BBIIIAAUT Hau-
Ooree ycTOABLIMMCS U Haubo/ee TOYHO OTpaXkaeT
CYTb paccMaTpuBaeMoro peHoMeHa — HOBOTO (pyHK-
IMIOHA/IBHOTO HAIIPaBJIeHNUS JUIUIOMATIYeCKOl Jie-
ATENIBHOCTI.

Crenyet TakXe IMeTb B BUJY, YTO HapsAAy C Tep-
MJUHOM «3HepreTmyeckass AUIUIOMAaTHA» B CIeELN-
aJIbHOJT JTMTepaType UCHONb3YITCA «HedTerazopas
IVIUIOMATV1», «ra30Bas AMIVIOMATHA», «HedTAHAA
JUIIOMATVST», «IUIJIOMATHS 9HEpPreTUIeCcKoro cep-
BUICa», «TpyboIpoBofHas auriomMatus»' [[ymapo-
Ba 2008; Konpgakos 2012; Proedrou 2018:409-419].

OpHako, BO-NIEPBBIX, IIPY TAKOM IOAXOfie He
IPMHMMAETCA BO BHMUMAaHME CHUCTEMHBIN Xapak-
Tep SHEPreTMKU ¥ SHepPreTU4ecKoil AUIUIOMATHH,
UX IpaBOBOro obecnedeHusA. Bo-BTOpBIX, cremy-
eT coIMacuTbca C 3aMeuvaHueM A.A. Ceperusoii,

8 YepHuubiHa C.1O. Posib 3HEp2emuyeckol duniomamuu 80 8HewHel nonumuke Poccuu. ucc. ... KaHA. UCT. Hayk. M., 2015.

C. 24-25.

% TymapoBa W.C. [fpuopumemel 3Hepeemuyeckol dunsomamuu Poccuu. ABToped. Aucc. ... KaHA. nonut. Hayk. CI16., 2008.
325 c.; 3aiyeB M.C. Mcmopuyeckuti oneim Hegpmezazogoti duniomamuu Poccuu 8 CHI Ha py6exe XX-XXI gekos. ABToped.

AncC... KaHg. UCT. Hayk. M., 2016. 28 c.
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YTO «IIOf BIMSHUEM SHEProIepexofia STU IapTu-
Ky/LIpHbIE OLpefieieHNA U ApoOIeHNsA SHepreTnye-
CKOJI IUIITIOMAaTUN TEPAOT CMbICH. [lake crienyanu-
3UpyoLIecs Ha yIIeBOJOPOIaX VIV SHEProcepBuce
FOCyapcTBa J TPAHCHAIMOHA/IbHBIE KOMIIAHUM
PacUIMpAIOT B CBOUX 9HEProbaaHcax MM MPOLyK-
TOBBIX HOPTQENAX 0N BO30OHOB/ISIEMBIX MCTOY-
HJKOB SHEPTYM U aTOMHOII SHEPreTUKI» ™.

4. OcoO0eHHOCTH 3HEPreTMKM M SHepreTHmde-
CKOVl JVIUIOMAaTHV, 3HAYMMble C TOYKH 3peHNA
MeXIYHapOJHOIO paBa

B cmenmanbHON nMUTEpaType SHEPreTUYECKYIO
IUIUIOMATHIO HEPefKO pacCMATpUBAIOT B KauecTBe
OTHOJ M3 COCTAB/IAKIINX 3KOHOMMYECKON IUIIIO-
matuu [[errepes 2010:7], HeKOTOpbIe aBTOPBI TaK-
e VICIIONIb3YIOT TepPMMH «9KOHOMMKO-9HEpreTinye-
CKasl IUIIOMATHA»?.,

CoracHO pacIpoCTpaHeHHOI B 0T€4eCTBEHHOI!
JUTepaType NO3ULNY, SKOHOMUYeCKas JUIIOMaTUA
B LIMPOKOM CMBICTIE ABJIAETCA CPECTBOM peannsa-
LUY BHEIIHeSKOHOMMYECKO! IOMUTUKM TOoCyhap-
cTBa. B mpepennpHO 0600111€HHOM Bifie 9KOHOMMYe-
CKas AMIUIOMATMs XapaKTepyu3yeTcs KaK «CucTeMa
VMHCTPYMEHTOB OCYILECTBI€HNS BHEIIHEIKOHOMU-
YeCKOJ MOMUTUKY C IOMOIIBI0 MUPHBIX (He BOEH-
HO-9KOHOMMYECKIX) MeTOfI0B»*> >, B cBOI0 04epernp,
BHEIITHeSKOHOMMYeCKasd MONUTHKA IIpefcTaBisgeT
co00Jl CUCTEMYy «TOCYJAapCTBEHHBIX MepOIpus-
TUJI, HAIIPABJIEHHBIX Ha JOCTVDKEHME SKOHOMUKOIL
JaHHOI CTpaHbl OIpefielleHHbIX IPeVMYIIeCTB Ha
MUPOBOM pBbIHKE U 3alUTy BHYTPEHHEIO pPBbIHKA
OT MHOCTPAHHO} KOHKYPEHLMM»; B CBA3M C 3TUM
JHepreTMyecKas JUIUIOMAaTyA KaK COCTaB/IANOIAsL
9KOHOMMYECKOJ AMIUIOMATUH, ompenenseTcs ¢op-
MY/IOil «BHEUIHeTIOMUTNYeCKast [eATe/lbHOCTh II0
OTCTaMBAHUIO CBOUX MIHTEPECOB B MeX/[YHapOJHbBIX
9HepreTN4ecKux oTHoeHuAx» [Jerrepes 2010:9].

Te3nuc o ToM, 4YTO HepreTmyecKass AUITIOMATIA
BBICTYIIA€T COCTAaBJIAMLIE SKOHOMUYECKOW [U-
IVIOMATNM, KaK ITIpefcTaB/ldeTcs, He JUIIeH OIpe-
Ie/IeHHbIX OCHOBaHMIl, IPMHUMAs BO BHMMaHMe
OpPTaHMYHYIO CBA3b 3HEPIeTUKM C S3KOHOMMKOIL, TO

06CTOATENIbCTBO, YTO SHEPTeTHKA BBICTYIIAET BaXK-
Hel1Iel MHPPACTPYKTYPHOI 4aCThI0 SKOHOMMUKIA.

BMmecTe ¢ TeM ¢ omopoil Ha CreLManbHYyI0 JINTe-
parypy [Cammesa 2015:117-1121; JIucunpia-Cser-
nmaHoB 2021:8-12] mpaBOMepHO BeCTy peyb ¥ O Cy-
IIeCTBEHHOI crienuiyIKe SHEPIeTUIeCKOro CEKTopa,
MEeX/YHaPOJHOTO 3HEPreTM4ecKoro COTpygHMYe-
CTBa, BHELIHEN 3SHEPIreTUYECKON MOIUTUKU U ee
BAKHEJIIEro CPefcTBa — 3HEPreTUYecKol JUILIO-
MaTyM, 3HAYMMOCTY ¥ 0COOEHHOCTSAX MX IIPaBOBOTO
(IIpy oMoV MeXXAYHAPOIZHOTO Y BHY TPUTOCY/AAp-
CTBEHHOTO IIpaBa) obecrieyeHnsl.

OHepreTyka (B HOHVMAaHUI S3HEPrOCUCTEMBI, OX-
BaTbIBAOLIEl, NIPeX[e BCEro, TOIIMBHO-3HEPIeTH-
YeCKIIT KOMIIIEKC KOHKPETHO CTPaHBbl), UCXOAA U3
CTIOKMBILETr0Cs B HayKe IOfIXOfia, IPEfICTABIIAET CO-
6011 06/1aCTh HAPOJZHOTO XO3SMICTBA, BK/IIOYAIOIYIO
9HepreTNyecKye IPUPOJIHbIE PECYPChbl, UX IIOUCK,
pasBenKy, JoObI4y, BBIPabOTKY, IpeobpasoBaHiue,
nepefiady, TPaHCIOPTUPOBKY, XpaHeHNe, peannsa-
LVIO ¥ MCIIO/Ib30BAHNE PA3IMYHBIX BUJIOB S3HEPTUH,
SHEpreTHYeCcKNX MaTepuanoB ¥ mpopykros [IIpa-
BOBOI... 2002:247; JlaxHo 2019:32-45; E(bMMueBa
2019:82-84]. OnHOBpeMeHHO 9HepreTMKa XapakTe-
pusyeTcsa Kak 00/1acTb CTpaTerM4YecKuX MHTepecoB
CTpaHbl, IPMHUMAsA BO BHUMaHME TO, 4YTO OHA OKa-
3bIBaeT pellarollee BAMAHME HA CUTYaIMI0 BO BCEX
cepax >xmaHepeATeNnbHOCTY ObmiecTBa (TOMUTH-
YeCKOI, 9KOHOMMYECKOM, COLMAaIbHOM, 9KOJIOTIYe-
cKoit, BoeHHoi1 1 ip.) [HoBak 2019:6-11].

OO61ecTBeHHble  OTHOLICHMA, BO3HMKAOIINE
B TOIUIMBHO-3HEPreTN4eCKOM KOMIIJIEKCE, B CBOIO
o4epefib, BXOAAT B IIpefMeT SHEePreTU4ecKoro npa-
Ba. He yrny6masach B AMCKYCCHOHHbIE BOIIPOCHI O
MecTe 3HepreTHYEeCKOro IpaBa B CUCTeMe IIPaBa, ero
HpeiMeTe, METOfie ¥ COCTaBe ero HOpM*, OTMEeTUM
37leCb COMMIAPHYIO IIO3ULIMI0 YYEHBIX-IIPaBOBEOB
OTHOCHTE/IbHO 3HAYMMOCTH SHEPreTHYecKoro Ipa-
Ba B >KusHM obuiectBa. Kak B monmHoit Mepe 060-
CHOBaHHO HopyepkuBaeT B.B. PomanoBa: «Jnepre-
TUYECKOe TIPaBO — OTPAC/b MIPaBa, 00beANHAOIAsA
IPaBOBble HOPMBI, PETyIMpYHOLIye 00I[eCTBEHHbIE
OTHOIIEHVA B CBASM C UCIIONb30BAHUEM 3SHeEpre-
TUYECKMX PecypcoB, 0e3 KOTOPBIX HEBO3MOXKHa

2 CeperviHa A.A. DKOHOMUKO-IHepreTMyeckas SUMIoMaTsa B YCIIOBUAX YETBEPTOro sHeprornepexoaa: yueb. nocobue.

M.: UHOPA-M, 2022. C. 10.
21 Tam xe.

2 Pannxapat P.O. CpasHumesnbHbil aHanu3 cucmem 3K0HoMu4Yeckol duniomamuu 8 cmpaxax Esponelickozo Coro3sa. C. 45.
% 3pecb Mbl abcTparmpyemca ot pa3Hoo6pasHbIX TPAKTOBOK SKOHOMMYECKON AUMNIOMATMN B OTEYECTBEHHOW 1 3apybex-
Holi nuTepatype. 06 3ToM 6onee nogpobHo cm.: [[ertepes 2010:5-7].

2406 3TOoM M., Hanp., [CennBepcToB 2008:52-58; Bradbrook 1996:193-217] n ap.
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KU3HEJEATEeNbHOCTb HY (PU3NYECKNX, HI IopUnde-
CKMIX JIUII, HY OBITOBAsI, HY KaKas-moo npodeccuo-
Ha/IbHas»>.

PocT sHepreTiyecknx noTpeOHOCTEI B KOHKPET-
HBIX CTPaHaX, PETMOHAX ¥ B MMPOBOM XO3SJICTBE B
1Ie/I0M, TPAaHCTPAaHNYHOE Pa3BUTIE TOIIMBHO-9HEP-
TeTUYECKNX CTPYKTYP, POCT IleH Ha SHepPrOHOCHU-
TeM MPEONpefe/AoT KOHKYPEHLUIO M MEXIy-
HapofiHOe COTPYJHUYECTBO B cepe SHEPreTHKIN,
ee PaslIMYHBIX CEKTOpaX M CerMeHTaXx. B cBaAsm ¢
3TUM, KaK yXKe OTMeYanoch, 0COOYI0 POJIb UIPAKOT
IVIUIOMATIYeCKe CPEfiCTBA YPeryIMpOBaHNs pas-
HOOOpPa3HBIX MPO6/IEM MEX/[YHAPOLHOTO SHEPreTH-
YeCKOr0 COTPYAHMYECTBA U MEXIOCYAapPCTBEHHOTO
COIIEPHMYECTBA B SHEPTETIYECKOIT cepe.

MexyHapOIHble OTHOLLIEHV A B SHEPTeTUYECKOI
cepe, 04eBMIHO, BOCHPUHUMAIOT CIELNUKY 00D-
eKTa (9HepreTHYecKye pecypchbl, B CBOIO OdYepenb,
HozpasfiefiAeMble 10 PAAY OCHOBAHUIT) M IIpegMeTa
(B camoM 0011eM IPUOTVDKEHNN — IesTeNbHOCTh B
paMKax MeXJAYHapOJZHOTO COTPYJHNYECTBA B CBA3N
[OObIYelt, MPOU3BOACTBOM, TPAHCIOPTUPOBKOI M
IIOCTaBKOJ SHEPreTMYecKUX pecypcoB). Pasmmums
IIPaBOBON IPUPOJbl YIACTHUKOB JAaHHON JIeATeNb-
HOCT) IIPefONpPeNe/AIT IOCTAaHOBKY B CIeIVab-
HOJI IUTepaType BOIIPOCa O PasrpaHNYeHNI MKy~
HapOJIHbIX OTHOLIEHWIT B cpepe SHEPTreTUKM Ha JiBa
BIJIa: MEX/JYHAPOJHbIE YaCTHbIE OTHOLIEHN (OTHO-
IIEHNA MeX/Y 9HepreTMuecKuMM KOMIIAaHUAMMI pas-
HBIX TOCYZJApCTB) U MEeX[yHapOXHble HYOIMYHbIE
OTHOIIEHNA (OTHOLIGHUSA MEXJY TOCYHapCcTBaMu,
MEX/y TOCYapCTBaMI U MEX/YHApOJHBIMU Opra-
HM3AIMAMY, MEX[Y MEeXIYHAPOZHBIMYU OpraHu3a-
IMAMM, B TOM YMC/Ie MHTETPALlMOHHBIMU O0Beau-
HeHuAMM ). ViccmenoBareny 0OTMEYaloT CIOKHBIN 1
crenUYHbII XapaKTep IPUPOLBI MEXTYHAPOTHO-
IPaBOBBIX OTHOLIEHWII B cepe IPOU3BOACTBA, Iie-
pefaun ¥ MOTpebIeHNs SHEPreTUYECKIX PecypcoB
[Boronenxo 2017:131].

B ropuandeckoit muteparype [[mmkman 2020:72-
77] mogHMMaeTCs BOIIPOC 060C00/IeHNS COBOKYIITHO-
CTYM COOTBETCTBYIOIINX MEX/[yHapOJHO-IIPAaBOBBIX
HOPM, 00beMHAEMBIX TEPMIHOM «MEX/YHAPOJTHOE

3HEpPreTM4ecKoe IIPABO», IIPY TOM BbICKA3bIBAKOTCS
pasIMYHble CYXJEHUA OTHOCUTEBHO OOBEKTHO-
IpefMEeTHOI chepbl ero peryImpoBaHUA U MecTa
B CJICTEME MEX/[YHapOJJHOTO IIpaBa.

XapakTepuays aHepeemuueckyro OUnIOMamuio,
cIeffyeT MCXOIUTD U3 TOTO, YTO OHA HANPAB/IeHA HA
peanusayuro eHeuiHell IHepzemuueckoll NoIumuKy
eocydapcmea.

3pmechb ciegyeT oOpaTUTb BHMMAaHME HAa OTMe-
4aeMYK0 B COBPEMEHHOJ CIIE€LVaNbHOI IUTepary-
pe [Iynxos 2016:10-17; KaBemnukos 2013:82-91;
FOnmHa 2021:190-199] tenpenuuio GopMupoBaHms
BHEIIIHEN 3HEPreTVYecKON IOMUTUKU VHTErpalu-
OHHOT'O MEXTOCyflapcTBeHHOro 06beunennsa — EC.
C y4eTOM HOMUTUYECKOI YCTAaHOBKM (3a/10KEHHO
B mpuHATOI B 2015 1. CTpaTerny SHepreTyeckoro
coto3a”’, OPMEHTUPOBAHHOI HA MOSABJICHNE Y TOCY-
mapctB — yieHoB EC «efuHOro rojmoca» Ha MeX[y-
HApOJHOJ SHepreTUdeckoil apeHe) EBpomerickas
KOMUCCHA AaKTUBHO IPOJBUIAeT VHUIVATUBLL II0
YCUIEHMIO HaJHALVOHA/IbHBIX ITOTHOMOYMI B TO-
IUIMBHO-HEPreTNIeCKOM KOMIITIEKCe KaK B BOIIPO-
Cax perynmMpoBaHius BHYTPEHHEr0 S3HepreTN4ecKoro
PBIHKQ, TaK ¥ B 00/IACTY BHEIIHUX SHEPreTUYeCKIX
orHoueHnit. CregyeT Takxe 0OpaTUTh BHMMaHMe
Ha TO, 4TO B PaMKaxX IIPOBOAMMOr0 Kypca Ha ¢op-
MypoBaHnye o61eit BHenrHeit nomutuku EC Jlncca-
OOHCKMM J0roBopoM* ObIT BBEfieH IIOCT Bpicokoro
(BepxoBHOTO) IpeicTaBUTENA IO MHOCTPAHHBIM
fieflaM ¥ TIONIUTVKe 6€30IacCHOCTH, a TAKXKe YIPeK-
JleHbI U BCIIOMOraTeNbHble OpraHbl — EBponerickas
cr1y»x6a BHEIIHETIONMUTIYeCKOI AesATenbHocTy 1 Ko-
MMUTET IO BOITPOCAM BHEIIHeI! ITOMUTUKM 1 6e3o1ac-
HOCTIH.

Mexpy Tem, kak ormedaeT O.M. MerepsAxosa
(c omopolt Ha COOTBETCTBYIOMIMe IONOKeHuA Jo-
roBopa o EBpomnerickom corose B JInccaboHcKoi pe-
JIaKIVIN), <0 CYTH, OTHOMO4MA BepxoBHOTO IIpey-
CTAaBUTENA ABJAKTCA JMUIb MPeCTaBUTEIbCKUMI,
a HocjIefjHee CII0BO OCTAETCs 3a [JBYM: MEXIIPaBU-
TeJIbCTBEHHbIMM OpraHamu — EBpomeiickum cose-
tToM 1 CoBeToM EBpomeiickoro corwsa, T. €. 3a ToCy-
fapcTBaMu-4ieHamMm» [MemepsikoBa 2013:20-23].

% PomaHoBa B.B. SHepzemuyeckoe npago: yueb. ina NoaroToBKM Kafgpos Bbicluen kBanndukauun. M.: i3gatenbckan rpyn-

na «fOpwuct», 2021. C. 9.
% Tamxe. C. 10.

% Communication from the Commission “A Framework Strategy for a Resilent Energy Union with a Forward-Looking

Climate Change Policy”. 25.02.2015. COM (2015) 80 final.

% Nlorosop, usmeHstowmi lorosop o EBponelickom cotose, u [lorosop, yupexaatowmin EBponeiickoe coobuyectso. 2007 T.

(lnccaboHcKumiA Jorosop).
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Bomnpoce! BHerHel1 sHepreTuyeckoit nomtuku EC
OCTAIOTCA 33 paMKaMM IIOJTHOMOYMIT YKa3aHHbIX
OpraHOB, BBeleHHbIX JIMCCAabOHCKMM [JOTOBOPOM, a
yCuIeHMe BHELIHEN 9HEPTeTNYECKON KOMIIeTEHIINN
EC HOCHT, IO MHEHMIO MCCIefOBaTeeil, B 3HAYM-
Te/IbHOJI CTeTleHN POPMaIbHBII XapaKTep, HOCKO/Ib-
Ky B OT/IM4M€ OT CyBEPEHHbIX TOCY/JapCTB — 4/I€HOB
EC, obnajaromyx yH1BepCcanbHO MeXXYHAPOHO
IPaBOCYOBEKTHOCTBIO, MEXIYHApOJHAsA IIpaBoO-
cyobexTHOCTs EC  sBIsIeTCs  [leernpoBaHHO,
OTpaHMYEHHON ¥ LIe/IEBOI, «HaXke PV peam3alum
CBO€Il UCK/IIOUNTE/IbHON BHEIIHEN KOMIIETEHIVY Y
EBpocoro3a HeT ,,paMOYHOr0 MaHzjaTa“ Ha 3aKyIode-
HJIe MeX/[yHapOJIHBIX JOTOBOPOB C TPETbUMIU CTPa-
Hamn» [Iyzkos 2016:17].

B cBasu ¢ 3TuM, B HacTOAIEE BpeMs IIpeX/eBpe-
MEHHO BECTU p€Yb O CIIOXKMBIIENCA €VHOI BHELI-
Hel (B TOM 4uC/ie, BHEIIHE 9Hepre TMYeCKoil) ITOMu-
ke EC, ee IIO/THOLIEHHBIX HOPMAaTHBHO-IIPABOBBIX
Y MHCTUTYLIMOHA/IbHO-IIPAaBOBBIX OCHOBAX.

Ilop BHelHe SHEPreTMYecKOoi IOMUTUKON B
CIlelVa/IbHOl /uTeparype” moHMMaercs «cdepa
IeATeIbHOCTY TOCYJAPCTBA B MEX/[YHAPOJHbIX OT-
HOILEHNAX T10 3alIMTe ¥ OTCTaMBAaHMIO HAIlMOHA/Ib-
HBIX MHTEPECOB, 0OYCIOB/IEHHBIX IIPOU3BOLCTBOM,
TPaHCIOPTUPOBKOIL 11 HOTpeb/IeHNneM SHepropecyp-
coB». VccefoBareny B IOHON Mepe 060CHOBAaHHO
YKa3bIBaIOT Ha TO, 4TO «I[eJIN, 3aflaull, IPUOPUTETHI
Ul HAlIpaBJIeHNA BHEIHE S3HepreTNYeCcKOol OINTH-
KV TECHO IePeIlIeTAl0TCA C BHEIIHEl O TUKO» .

B ocHOBe BHeIIHEN ONMUTUKN TOCYAApCTBa — Ha-
IIMIOHAJIbHBIE (TOCYAAaPCTBEHHBIE) MIHTEPECHI — 0CO3-
HaHHbIe O0QUIMATbHO BBIPAKEHHbIe 0ObEKTVBHBIE
noTpebHOCTM obuiecTBa (HAIMM, TOCYHApPCTBA),
BBITEKAIOIJie M3 €ro HallMOHA/IbHBIX IIEHHOCTEI,
HallpaB/IeHHbIE HA COXPAaHEHNe, CO3[aHNe WIN [O0-
CTYDKEHUe ONaronpuATHBIX YCTOBWIl JJIA €ro CTa-
OVJIBHOTO CYIeCTBOBAHMA M YCTOIYMBOIO Pa3Bu-
s [lymunos 2000:4-17]. Hapsagy ¢ oTaenbHbIMM
COBIIAZIAIOIVIMM HAI[VIOHAIbHBIMM MHTEPECaMU BCeX
TOCYZIJapCTB, MHblE€ MHTEPECHl TOCY[AAPCTB «MOIYT
He COBIIAJaTh, JaXKe IPOTUBOPEUUTD APYT APYTY»
[Bounerskauns, [lynpikuua 2016:26]. Bmecte ¢ Tem
HONNTUKA TOOOTr0 rOCyAapcTBa JO/DKHA COOTBET-
CTBOBATb OCHOBHBIM IIPMHIMIIAM MEXYHAPOJLHOIO
npasa [Bouierkanns, lynpikuna 2016:29], Beipaxa-
IOLIMM CTep>KHEBble IO/IOXKEH)A YHUBEPCAIbHOIO
YPOBHA MEX[YHapPOJHO-IIPABOBOIO PErylnpoBa-
Hus [Anydpuena 2021:6-27; Crawford 2019].

HanmonanbHble (ToCyapcTBeHHbIE) MHTEPECHI,
OIpefie/AILIe XapaKTep BHEINIHel 3HepreTmde-
CKOJl TIOMUTYUKM COOTBETCTBYIOIIETO TOCYHApCTBa,
B CBOI0 O4Yepefib, IPOV3BOIHBI OT COCTOAHMA €ro
TOIUIMBHO-3HEPreTNYeCKOro KOMIIIeKca, obecIe-
YeHHOCT! TOCYHapCTBa TEMU VI VIHBIMU SHepre-
TUYECKMMMU PeCypcaMi, BOSMOKHOCTAMMY VX Ipef-
JIOKEHUA JPYTMM TOCYJApCTBaM WM, HANPOTUB,
HOTPeOHOCTAMM NpPUOOpeTeHNss MX OT BHELIHVX
nocTaBUMKOB. Kpome Toro, ocobeHHocTn reo-
rpaduyeckoro MOJOXKEHUSA CTPaHBI, CBA3AHHBIE C
BO3MOXXHOCTAIMM TpaH3MUTa IO ee TEeppUTOPUM
3HEPropecypcoB, TaKXKe BIUAKT Ha HPOBOAVMYIO
JAHHOJ CTPaHOM BHEIIHIOK SHEPreTMYecKyl II0-
JIUTHUKY. 3aMETHM, YTO YKa3aHHbIE MHTEPECH CTPaH-
noTpebuteneit  (MMIIOPTEPOB) 3HEPrOpPeCypcos,
CTPaH-9KCIIOPTEPOB SHEPrOPecypcoB 1 CTPaH-
TPaH3UTEPOB SHEPTOPECYPCOB BO MHOTOM OIIpefie-
JIAI0T OTHOLIEHVE YKa3aHHBIX CTpaH K Ipobmeme
SHepreTHyeckoll 6e30IacHOCTH, pasHooOpasue ee
TPaKTOBOK.

[IpnMeyarenbHO, 4TO U AeUHNULVIN SHEPTeTH-
YeCKOll AMIIOMAaTHM, AaHHBIE IPeCTaBUTEIAMU
Pa3IMYHBIX CTPaH, HEPESKO OTPAXKAKT HALNO-
Ha/IbHBII TIOJIXOJ], COOTBETCTBYIOLIETO TOCYapCTBa
B 9HEPreTIYeCKoit cepe 1 0COOEHHOCTY IIPOBOLN-
MOJI TOCYIapCTBOM BHELIHEN 3HEPreTUYecKoil IMo-
JIUTUKY BO B3aMMOCBS3Y CO CTIOXKMBIINMMCS B JIaH-
HOM TOCYAapCTBe IIOHMMAHVEM 3HepreTudecKoi
0€30IaCHOCT.

Tak, 1m0 MHEHMI0O HeMeLKMX MCCIefoBaTeneit
A. Tonpray u fI. Burre, sHepretmyeckas guIioMa-
TUA - 3TO METOJ, MCIOJIb30BAHNUA BHEIIHEJ OJN-
TUKU B LielsAX obecriedeHns 6e30IacHOro JOCTyIa
K 3allacaM CbIpbSl M IPOABIDKEHMA MEXTOCYHap-
CTBEHHOTO COTPY/JHMYECTBA B SHEPTETIIECKOM CeK-
tope [Goldthau, Witte 2010:25-28].

Hopsexckuit nccnenosarens K. Oddepnan pac-
CMaTpMBaeT 3HEPreTUYecKyl AUIUIOMATUIO Kak
VHCTPYMEHT TOCYapCTBa IO IPOJBIDKEHUIO COO-
CTBEHHBIX HAIMIOHA/IIbHBIX MHTEPECOB B SHepre-
TUYeCKOil cdepe, a TAKKe /I PelIeHNs HOTeHIIN-
aJIbHO KOHQIMKTHBIX BOIIPOCOB 9HEPreTUYecKOro
B3aJMOJIE/ICTBNA B PaMKaX IByXCTOPOHHMX 1 MHO-
rocropoHHux neperosopos [Offerdal 2010:39].

Typenxue nccneposatenmn M. Ynypar u C. Ka-
paryl ONIpefeNdlT 3SHEPreTUYecKyl AUIIOMa-
TUI0 KaK JUIVIOMATHYECKUiI MHCTPYMEHT, Halle-
JIEHHBI/I Ha JCIIO/Nb30BaHNE SHEPrOpecypcoB JJIA

2 MunsHuH C.3. OcHosel sHepeemuyeckoli dunsomamuu: yueb. nocobue. M.: MTMMO-YHusepcurtert, 2017.C. 7.

30 Tam xe.
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OCYIIeCTB/IEHV HALlMOHA/IbHBIX IHTEPECOB B JIBYX-
CTOPOHHNX, MHOTOCTOPOHHUX, ITIOOA/IbHBIX U Peru-
OH/IbHBIX OTHOLIEHNAX 9HEPIeTUYecKOro Crpoca
u npepnoxenns [Uludag, Karagul 2013:102-114].

Kak momaraer KUTaCKUII  MCCIENOBaTENb
®. 1011113100, SHEpreTUyYecKas AUIUIOMATH — 3TO
MeXaHM3M JJO/ITOCPOYHOTO BO3JEIICTBIA Ha MEXLY-
HapOJIHYI0 CTPYKTYPy 3HepreTmdeckoy 6esomac-
HOCTM, VIHCTPYMEHT Y4acTHsA B CUCTEMe MMUPOBOTO
X03AJICTBA VI CPELCTBO IIOffIepXKAHNA TeOCTPATeIn-
YeCKOTrO BIIVMAHMA CTPaHBI [JHepreTnyeckme usMe-
penns... 2007:242].

B nureparype [boposckuit 2018:45-92] obpare-
HO BHJMaHJe Ha 3BOIIOLMNIO TIOHMMaHNA SHepreTn-
yecKoil 6e30macHOCTH, IpujaHye el B HacTosAllee
BpeMs1 I7T00a/IbHOTO M3MepeHNs’!, ee MHOTOTPaHHbII
u MHoroyposHeBblil [Kosases, [IInnosa 2008:61] un
CUCTEMHDINI, BK/IOYAIOWNI MHCTPYMEHTBI HALMO-
Ha/IbHOV HOJMTUKY ¥ MEXJYHaPOJHBIX MHCTUTY-
toB [[IleBuenko 2021:29], xapakrep.

[IpuHMMas BO BHMMaHNe IIPUBEEHHbIE CYX-
JIeHVs U CYI[eCTBYIOLIYIO INPAaKTUKY, IIpaBOMep-
HO BECTM pedb O TOM, YTO BHEIIHAA SHepreTmde-
CKasg MOJIMTMKA TOCYAAapCTBAa U 3HepreTmdeckas
JUIUVIOMATUA KaK CPENCTBO €€ OCYIeCTBIeHMNA
OPVMEHTUPOBAHbI Ha peElleHMe, 110 KpaliHell Mepe,
IIBYX B3aMMOCBSI3aHHBIX 3ajiady. Bo-TepBbIX, 3aja-
4y obecrieyeHVsi SHEPreTN4ecKoil 0e30macHOCTI
(ee HAIIVOHATILHOTO YPOBHA, a TAKXKe M B OIpefie-
JIEHHOIl Mepe, BO B3aMMOCBS3M C Y4acTUeM TOCy-
lapCTBa B MEX/YHapOJHOM SHEpPreTHYeCKOM CO-
TPY[IHMYECTBE, MEXIYHAPOJHON 3HEpPreTU4ecKoil
6esomacHocTy). Bo-BTOpBIX, 3ajjauy paciimpeHns
BO3MOXKHOCTEl SHEPreTUYeCKOro CeKTOpa JAHHOTO
rOCYAapCTBa, B TOM YMC/Ie BO B3aMMOCBS3Y C IIPO-
IBYDKEHJMEM HAIMOHAIbHBIX KOMIIAaHMII Ha BHEII-
HIe SHepreTHyecKue PBIHKY, obecredeHMeM WX
HOJTHOLICHHOTO y4acTHA B CTPATerMuecKy BaXKHBIX
JUIA JaHHOTO TOCY/IapCTBa MEX/YHApPOJHBIX SHep-
reTUYeCKUX MPOeKTax>2.,

BaxHO oTMeTHTb, 4YTO YKa3aHHble 3aja4yn
JIODKHBI PEIIaTbCA C y4eTOM OOSA3aTeNbHbIX A
JIAHHOTO TOCYZJapCTBa MEK/[YHAaPOJHO-IIPABOBBIX
HOTIOXKEHNII — OCHOBHBIX IPVHINIIOB MEXJIyHa-
POIHOTO IpaBa, HOPM MEX/JYHAPOJHBIX JOTOBOPOB
C €r0 y4acTueM, OOBIYHBIX HOPM MEX[[YHapOJHOTO
npasa. [Ipn cobmoneHnn NaHHOTO YCTIOBUSA 9HEp-

reTyeckas AUIUIOMATUA MOXKET OBITb OTHeCeHa K
VHCTPYMEHTaM IOAJEpP)KaHUA MEXYHapOJHOTO
9HEpreTN4ecKoro IpaBoIopsnKa (mpobrema Mex-
JIYHapOJJHOTO SHEPreTI4ecKOro IpaBoIopsKa Mo-
JTydaeT II0C/IefloBaTe/IbHOe OTPAKEeHMe B CIIeIINalb-
Hoit nTeparype [Pomanosa 2015:9-12]).

OHepreTuyeckass AUIVIOMATHA, KaK U K/IACCU-
YecKas, peamsyercss B JIeATeTbHOCTY KOMIIETEHT-
HBIX TOCYHApCTBEHHBIX OPraHOB (IIpeXJe BCero,
BHYTPUTOCY/JAPCTBEHHBIX U 3apYyOEXXHBIX OpPraHOB
BHEIIHUX CHOIIEHMIT), CBA3AHHOI C MICIIO/Ib30BAHI-
€M COOTBETCTBYIOLIMX MEPONpPUATHIL, IPUEMOB 1
METOJIOB — ITPAaBOBBIX (OPM JUIIOMATHN.

BmecTe ¢ TeM crienuduka SHEPreTUKY U SHEpre-
TUYECKO JUIUIOMATUM OIIpefensieT 0COOEHHOCTH
Kpyra U IIPaBOBOTO CTaTyca ee CyOBeKTOB 1M HOp-
MaTHBHO-IIPaBOBOIO PETYIMPOBAHNA, @ TAKXKE CO-
fiep)KaHuUsA IPUMeHAEMBIX MU IIPYEMOB U METOJOB
(mpaBOBBIX POPM SHEPreTNYeCKOI JUTIOMATIN).

Kak mokasbiBaeT IIpaKTyKa, HapsALy ¢ OpraHaMu
BHELIHVX CHOIIEHMNII, B COCTaB Y4aCTHVIKOB SHepre-
TUYECKOI AMIVIOMATMU TOCYAApCTBA BK/IOYAIOTCA
SHepreTHYecKye, TOProBO-9KOHOMIYECKNE, WHbIe
BEJOMCTBEHHbIE CTPYKTYPbI, IPEACTABUTEIN TOCY-
lApCTBa B MEXAYHAPOIHBIX OpraHM3alMAX (B TOM
4yICIIe CTeLVaTN3MPYIONIMXCA Ha BOIIPOCAX MEXY-
HapOJJHOTO 3HEPreTHYeCKOTro COTPYLHMYECTBA), a
TaKKe Befylye HallMOHa/IbHbIe KOMITAaHUIL, TIPEXJie
BCEro, sHepreTiyeckye. VIHbIMM clToBaMy, y4aCTHHU-
KV 9HEpPreTMYecKoil AMIUIOMATUH IIpeACTaBJIeHBI,
BO-TIEPBBIX, TOCYAAPCTBEHHBIMU OPIaHAMU U JJO/DK-
HOCTHBIMU JINLIAMY, U, BO-BTOPBIX, He BXOJAIIVMI B
CUCTEMY TOCY[IAPCTBEHHBIX OPTaHOB IOPUANYECKN-
mu ymuamu. HecMoTps Ha TO 4TO IIPaBOBOIL CTATYC
¥ pYHKIUM ABYX 0003HAYEHHBIX IPYIII CYIeCTBEH-
HO Pas3/IMYaioTCsA, BHEIIHEIIOMUTIYECKIE IHTePeChl
rocygapcTsa (B /Iuile ero OpPraHoB) M KOPIIOPATUB-
HbIe MIHTEPEeChI er0 KOMIIAHWII He BCeIZja COBNAAI0T,
HOTpeOHOCTY TpOBefeHNst 3P PEKTIBHOI BHEIIHe
SHepreTIYeCKOl MONMTUKY HPefONpefe/A0T B3au-
MOJIeIICTBME TOCYAPCTBEHHBIX M HETOCY[apCTBEH-
HbIX YYaCTHVKOB 9SHEPreTUYecKoil MUIIIOMATHUM.
IIpu 3TOM, C OfHOII CTOPOHBI, TOCYJAPCTBO OCY-
IIeCTB/IAET PAa3HOCTOPOHHIOI MOAJEPXKKY CBOUX
KOMITAaHMII U CONIPOBOXKEHNE UX MEeXTYHAPOTHBIX
SHepreTHYecKNX MpoekToB. C Apyroil CTOPOHBDI, KaK
OTMEYaloT MCC/IeJOBATENN, BeyIlJie HAl[VIOHA/IbHbIE

31 Tpauyk K.B. SHepeemuyeckas 6e3onacHocme Poccuu 8 ee omHoweHusx ¢ Egponou: mexoyHapooHsle acnekmel (2000~

2014 22.). Qncc. ... KaHA. nctop. Hayk. M., 2016. C. 28.

32 Tlpwy 5TOM BMOJIHE MOHATHO, YTO CMEKTP BOMPOCOB, Pa3peLlaembiX C MOMOLLbI0 SHEPTeTUUECKOW AUMIOMATUN HAMHOIO

wupe. O6 3Tom cm., Hanp., [Kykosa 2010:51].
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KOMITAHMM C OIOPOJ Ha MOJJEP>KKY CBOETO ToCy-
lapCTBa He TOJbKO PAaCUIMPSAIOT CBOY BO3MOXKHO-
cty (Ccpemy IpOYero Ha BHEIIHMX SHEPreTHYecKUX
PBIHKAX), HO U COREICTBYIOT 00eCIIedeHNI0 Halio-
HAa/IbHOJT 9HepreTnyeckoil 6esomacnoctn [JKnsuun
2017:54-55].

B mureparype [[ymaposa 2008:141] ormevaeTcs,
4TO OCHOBHBIM METOJJOM SHEPreTIYeCKOI AUIIOMa-
TUY ABJIAIOTCA IEPErOBOPBL, IIPU STOM «Yallje BCETO
OHM IIPOBOJATCA C IIPAKTNYECKN HEM3MEHHBIM Kpy-
rOM aKTOPOB 10 OJHUM J TeM K€ YyBCTBUTETbHBIM
peryIsipHO BO30OHOBJISIEMBIM BOIpocaM oObeMa
SHEpProIOCTABOK, SHEPreTUYecKoll 06e30MacHOCTY 1
CTOMMOCTY TPAH3UTA CBIPbs» ™.

[TorpeOHOCTM KOOpAMHALMM YCWIMIL ¥ [eil-
CTBMII, IPENNPMHMMAEMbIX YYaCTHMKAMI SHepre-
TUYECKON AMIVIOMATUN, OINpPENEAT 31ech POJb
MEXIYHAPOJHBIX OpraHM3anmii 1 KOH(epeHIuit
sHepretnyeckoro npoduns. IIpu ycnmoBum KoH-
CTPYKTUBHOI pabOThl MEXyHApOJHBIX OpraHu3a-
IVt ¥ KOH(epeHLuiT, MOMHOPOPMATHOTO YYacTHs
B HMX TOCYAApCTB, IPEACTaB/IAONX BeTYLINX
SKCIIOPTEPOB U IOTpebuTeNeil Hepropecypcos,
IPaBOMEPHO BECTM pedb O peaqn3aluy TaKoro
000CHOBBIBAEMOTO B COBPEMEHHOIT CIel[iabHO
mmteparype [JKusuun 2017:16] Metopa sHepreTu-
4eCKOil AUIIIOMATUN, KaK Crpamezuveckoe 63aumo-
deticmeue (B3aMMOJEIICTBUE TOCYJAPCTB U APYIUX
CyObeKTOB MEeX/YHAPOTHOTO SHEPreTUYeCKOro CO-
TPYAHMYECTBA BO MM 0011iero 671ara).

Ilomaraem, 4TO INpUMEHAEMBII B 3HEpreTUye-
CKOVI IUIIOMATIV METOJ, CTPATern4eckoro B3auMo-
IeVICTBUA CIIefiyeT pacCMAaTPMBaTh BO B3aMMOCBS3M
C TaKMM CHeIM(pUYeCKMM MHCTPYMEHTOM, TAKXe
IIMPOKO MCIOIb3yeMbIM B SHEPreTU4eCKOil JUILIO-
MaTuM, KaK dHepeemudeckuil ouanoe. B mureparype
HPUBOAAT IPUMEPHI TOTO, KaK B XOJIe CTAHOB/ICHNA
Y PasBUTUA MEXJYHAPOJHOTO 3SHEPreTNYecKoro
COTPYJHMYECTBA M €r0 HOPMATHUBHO-IIPABOBBIX
¥ VIHCTUTYLMOHA/IBHO-IIPAaBOBBIX OCHOB, 9Hepre-

TUYECKMIT [IVIA/IOT  VCIIONb30BAJICA OTAETbHBIMM
rOCyflapcTBaMM U BHOCWI BKJIaj B obecredeHnue
MEXYHapOLHOM 0e30MacHOCTI Y>Ke BO BTOPOI
nonosrHe XX B. [Kemnep 2022] B coBpemeHHBIX
YC/IOBMAX SHEPreTIYeCKIIl IYaIoT IMPOKO BOCTpe-
00BaH KaK Ha YPOBHE JIBYCTOPOHHETO MEXTOCYAap-
CTBEHHOTO COTPY[JHMYECTBA, TaK M C JMCIIOIb30Ba-
HJMEM TIOTEHIMala MHOTOCTOPOHHEI JUIUIOMATHH,
¥l OCYIIECTB/IACTCA B COOTBETCTBUM C IIPYMEHUMBI-
MM HOpMaMy MeXYHapOJZHOTO IpaBa’.

YuacTie B MHOTOCTOPOHHMX CaMMUTaX, KOH-
bepeHLMAX U TeperoBopax (Kak MHOTOCTOPOHHNX,
TaK U Ha JBYCTOPOHHeII OCHOBe) 3aK/II04aeT B cebe
MHPOPMALMOHHO-KOMMYHMKAL[IOHHbINI ~ HOTEH-
IMaJI, IOCKO/NBKY «IIAPTHEPBI MONYYalT BO3MOX-
HOCTb TIO3HAKOMUTBCA APYT C APYTOM U MOMYYNUTD
[IOCTOBEPHYI0 MHPOPMALMIO U3 NPAMbIX MCTOYHNU-
KoB»*. Kpome Toro, B Xofie BefieHIs IIeperoBOpOB
(cpemy TMpoYero IOf STMAOI MeXIYHapORHBIX Op-
raHmsanmii ¥ KoHepeHIuit) MOTYT IOfTOTAB/IN-
BaTbCA TEKCTHI MHOTOCTOPOHHNUX U JIBYCTOPOHHUX
MeX/YHAPOJHBIX JIOTOBOPOB, WHBIX IOKYMEHTOB
0 BOIIPOCAM MEXAYHAPOLHOIO IHEPreTNYecKoro
COTPYAHUYECTBA. 3aMeTUM, YTO B MEXKIIPaBUTE/Ib-
CTBEHHBIX COITIALIEHNAX IO BOIIPOCAM 3HepreTmye-
CKOTO COTPYAHMYECTBA (B 4YACTHOCTH, IO BOIPOCAM
IIOCTABOK 9HEPTrOPeCypcoB) MOTYT OBITh yKasaHBI
KOMIIAaHM! JIOTOBApMBAIOLIMXCSA CTPaH, YIIOTHOMO-
YEeHHble Ha OCYILECTBJIEHME NENCTBUI IO IIPOEK-
TUPOBAHUIO, CTPOUTENBCTBY, SKCIUTyaTallMy OIIpe-
JieIieMbIX B COOTBETCTBYIOIIEM MEXAYHAPOTHOM
COIIAIIEHNN SHEPTeTIYeCKIX 00bEKTOB, @ TAK)KE Ha
IIOCTaBKY SHEPTOPECypCoB.

B cBoto ouepenp, Ha 6a3e MeXXIIPaBUTEbCTBEH-

HBIX COIVIALIEHMIT TPUHUMAIOTCS — COIMAINEeHMs
HEMOCPECTBEHHO ~ MEXAY  YIOTHOMOYEHHbIMM
KOMITaHMAMI®,

B cnenmanpHOI MTEpaType Takxke obpaaeTcs
BHUMaHIe Ha CJIefyioljee 00CToATenbcTBO: «[lis
JIOCTVDKEHNSA MOMUTUYECKMX M 9KOHOMMYECKMX Ile-

Moscow Journal of International Law

3 Tpuropbesa O.B. SHepeemuyeckas ounnomamus cmpaH CesepHoli Esponebl: npoyecc cmaHossieHus u nepcnekmuegsl pas-
sumus. C. 42.

3 06 aTOM CM., Hanp., [Axmen 2018:342-355; lynkos 2014:28; Hocosa 2011:39-47; MaH 2018:24-29; TaHaka 2008:9-13; lOau-
Ha 2022:40-75] v gp.

% Tpuropbesa O.B. SHepeemuyeckas ounnomamus cmpaH CesepHoli Esponebl: npoyecc cmaHossieHus u nepcnekmuegsl pas-
sumus. C. 42.

% B kauecTBe npumepa MOXKHO yKasaTb Ha pa3paboTaHHOe 1 MprHAToe B pamkax npoekTa «Cuna Cnbupu» Cornaiie-
Hue mexay lNpasutenbctBom Poccuiickonn Mepepaunn u MpasutenbctBom Kutalickon HapogHow Pecny6nuku o co-
TPpyAHMYecTBe B chepe NocTaBoK NpupoaHoro rasa us Poccuiickont ®epepaunm B Kntaiickyto HapogHyto Pecny6nuky no
«BOCTOUYHOMY MapLupyTy» (0T 13 okTabpa 2014 r.). CtopoHbl CornaiieHna B CT. 2 onpeaenun, YTo YnosHOMOYEHHbIMU
OopraHM3aumaAMy, OCYLIeCTBAAIWUMN MPOEKTUPOBaHME, CTPOUTENbCTBO W 3KCM/yaTauMio TPaHCIPaHWYHOIO yyacTka
rasonpoBofa Ha TeppPUTOPMUN CBOEro rocydapcCTBa, a TakKe MOCTaBKy NMPUPOAHOro rasa rno TpaHCrpaHUYHOMY y4yacT-
Ky rasonposofa ot Poccun asnaetca OAO «fasnpom» (B HacTosAwee Bpema — [TAO «faznpomy»), a oT Kutaa — Kutanckasa
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el SHepreTMdecKas AMIUIOMATVA HEPeNKOo IIpu-
Oeraer K MCIIONb30BAHMIO TAKUX PbIYaroB BO3JIEil-
CTBUS Ha CTPAHBI MIMIIOPTEPHI, Kak aMbapro wm
YTpo3a ero IpYMeHEeHVs, a TAK)XKe Pas/IMIHOTO poa
CaAaHKLIM»,

C y4eToM 00OCHOBBIBAEMOII OTEYeCTBEHHBIMMU
I0pUCTaMU-MeXaAyHapopHyKamy nosunuu® [Kpui-
kuit 2017:131-140], mosaraeM, 4TO JIETUTUMHOCTD
IPMEMOB JI METOJOB SHEPreTUYecKOil AUIIIOMa-
TUY, CBSI3AHHBIX C TaK Ha3bIBAeMBIMM CAHKIVIAMMU
(OfHOCTOPOHHMMM ~ OTPaHMYUTEILHBIMM  MepaMu
TOCYHapCTB, MHTErpalMOHHOTO obbeayHenns EC,
3aTparMBaLIVIMI TOIIMBHO-3HEPTeTIIeCKIIT KOM-
IUIEKC APYTUX TOCYAAPCTB) C TOUKY 3PEHNUA MEXY-
HapOJIHOTO IIpaBa HOCUT HeOeCCIIOPHBIIT XapaKTep.

K cneundnyecknm (IpousBOJHBIM OT CBOJVICTB
SHEPreTHYECKOTO CEeKTOpa 3KOHOMUKM, 0COOEHHO-
CTell HefpOIONb30BAHNA) METOAAM M CPefcTBaM
SHEpreTHYecKOl JUIUIOMATHN, B YaCTHOCTH, OTHO-
CAT 9KOHOMUKO-CTATHCTUYeCKIe JAHHBIE O 3aIacax
9HEpreTNIeCKUX PecypcoB, 00 YPOBHSX UX JOObIYN,
neHax, tapudax u T. . [PKusunu 2017:16-17].

OHepreTuyeckass AUIUIOMATHA B CUIY 0C000it
3HAUMMOCT) M CYILIECTBEHHOI CIeLM(UKN SHepre-
TUYECKOTO CEKTOPA, MEK/[YHAPOJHOTO 3HepreTmye-
CKOTO COTPYIHMYECTBA M BHEILHE SHEPreTUYeCKOI
HOJIUTUKY TOCY/JAPCTB, UX IIPABOBOTO 0becedeH s
(c omopoit Ha HOPMBI MEXYHAPOTHOTO ¥ BHYTPU-
TOCYapCTBEHHOTO IIPaBa) IMeeT CAMOCTOATEIbHOE
3HaYeHNe, 3aKIoyYaeT B cebe psj ocobeHHOCTe
U JO'DKHA OBITHb BBIJENIEHA B OT/ie/IbHOE HOBOE Ha-
IpaBJieHle AUIIOMAaTI9eCKOI HeATeTbHOCTI.

B 1enom, ¢ yyetoM 060CHOBBIBaEMOTr0 B IaHHOI
cTarbe II0/IX0/a ¥ OTMEYEHHBIX BbIIIe 0COOEHHOCTeI,
IpefUIaraeTCs pacCMaTpUBATh dHeP2emueckyro ou-
NAOMAMUI0 KaK CPeoceo oCyuLecmeneHus eHeuiHel
aHepeemuUecKoll NOTUMUKU 20Cy0apcmes npu nomo-
WU 0esmenvHOCMU 0pP2aH08 BHEUHUX CHOUeHUT,
dHepeemUuecKUx 6e00MCIe, UHbLX KOMNEMeHMHbIX
20CY0APCMBEHHbIX 0P2AHOB U OO0NHHOCHIHBIX TIUY,
npedcmasumerneti 20cyoapcme 6 Mem0yHAPOOHbIX

0peaHU3AUUSX, NPOBOOUMOL COBMECIHO C 8e0YUsUMU
HAUUOHATILHVIMU KoMNaHUuAMU (npesxcde 6ceo, IHep-
eemuueckumu). Ykasanuas 0esamenvHOCMb C65A3aHA
¢ npuMeHeHuemMm MepoNpUSMuL, Npuemos U memooos
Kaaccuyeckoti ounnomamuu (mexi0yHapooHovle nepe-
2060pbi, 3aK0UeHUe MeHOYHAPOOHBIX 002060p08, OU-
NIOMAMUecKas nepenucka, npeocmasurmenvcmeo
eocydapcme 8 MeHOYHAPOOHVIX OpP2AHUSAUUAX U
yuacmue 6 pabome mex0yHAPOOHbIX KOHPepeHyuiL),
cneyuuueckux UHCMpymenmos (Memoo cmpamezu-
4ecK020 83AUMO0eliCBUS, IHepeemu1eckuti Ouanoe,
IKOHOMUKO-CIamucmudeckue 0aHHvle 06 dHepeemu-
ueckux pecypcax u 0p.), 8 COOMBeMcMeUU ¢ Mexoy-
HAPOOHBIM NPABOM.

5. OcHOBHbIE HammpaBI€HUA B3alIMOCBA3N
SHCPFCTVI‘ICCKOﬁI JAUIIOMAaTHN U MEXKTYHAPOTHO-
ro nmpasa

C omopoit Ha pa3pabOTaHHBIE B IUTEpPaType IO
MeX/JYHApOJHOMY IIPaBY, IIOJIOKEHV O B3aMMHOM
B/IVSTHUY MEX/TYHApOZHOTO IpaBa u guiioMaTuy®
Y C YYETOM OTMEYEHHON CIelM(UKM 3HepreTmye-
CKOTO CEKTOPa, MeXXAYHAPOIHOTO SHEPreTUIecKoro
COTPYJHUYECTBA U SHEPreTNYeCKOil AUIUIOMATHN,
BBIJIE/IMIM CTIeAYIOlVie HAIPaB/IeHVs B3aMMOCBA3N
SHEpPreTHYecKOl AUIIOMATUY VM MEXKYHAapOJHOTO
npaBa.

IlepBoe. MesxoynapooHoe npaso onpedensem
npasosvie pamku U Gopmvl peanu3auu sHepeemu-
yeckoti ounnomamuu (Kax ¥ B LeJIOM JUIUIOMaTIde-
CKOI1 ZIeATENIbHOCTH).

Bo-nepBbIX, sHepreTnyeckas AMIIoMaTuA (Kak
¥ B LIe/IOM JUIUIOMATIYecKas AesTeIbHOCTD) JO/DK-
Ha OCYIeCTB/IATbCA B COOTBETCTBUM C OCHOBHBIMM
HPVMHIUIIAMY MEXJ[yHAapOJHOTO IpaBa (Cpemy HIX,
3aKpelUleHHble B cT. 2 Ycrapa OOH npuHuumnsl cy-
BEPEHHOTO PABEHCTBA T'OCYAAPCTB, JOOPOCOBECT-
HOTO BBIIIOJTHEHVA MEXIYHapOJHO-IIPAaBOBBIX 00s-
3aTe/IbCTB, Pa3pelleHNsA MeXAYHAPOIHBIX CIIOPOB
MUPHBIMM CPEICTBaMI, BO3JEP)KaHNA B MEX/IyHa-

HalMoHanbHas HedTeraszosasa kKopnopauua (KHHK). B cBolo ouyepenb, BO B3aMMoCBA3M C JaHHbiM CornalleHvem u B
LenAx ero UCNoJsIHeHWs yKa3aHHble KOMMaHWM 3aK/ounnm mMmexay coboli pag cornaweHuin (B yactHocTu, [loroBop Kyn-
NN-NPOAAXKMN NPUPOAHOro rasa n3 Poccnm B Kutah no «BocTouHoMy» MaplipyTy 2014 r., TexHuyeckoe cornalieHve —
npunoxexue K [lorosopy Kynnu-npopaxu npmpogHoro rasa 2014 r.). 06 atom cm., Hanp., [PomaHosa 2015:12-16].

3 B KayecTBe npumepa B nUTepaType NPUBOAUTCA Clnepytownii: B oktabpe 1973 r. OpraHusaumns cTpaH — 3KCNopTepoB
HedTU (ONMEK) BbicTynMna npotus nonutrky CLLUA B apabo-13pannbCckoin BoiHe, BBeAs 3mMbapro Ha noctaBku HedTr B CLLUA
1 yBennums Ha 70 % OTnyCKHble LieHbl A4NA 3anagHOeBPONencKmxX COI03HMKOB amepukaHues. Cv.: [f'ymaposa 2008:142].

38 YepHuubiHa C.10. Posib sHEepzemuueckol duniomamuu 80 eHewHel nonumuke Poccuu. C. 33.

3 Kpuukuin K.B. CaHkyuu u 0OHOCMopoHHuUe o2paHudumersbHsle Mepbl 8 COBPeMeHHOM MeX0yHAapoOHOM npase. Aucc. ...

KaHa. opug. Hayk. M., 2019. C. 31-82, 122.

4 Mo stomy Bonpocy cM., Hanp., [Awasckuin 2018:77-84; JleBuH 1981:3-130; TyHknH 1970:307-341] n ap.
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POZIHBIX OTHOIIEHNAX OT YTPO3bI CUJION VTN ee TIPU-
MeHeHMsA, HeBMEIIaTeIbCTBA B JIe/Ia, MO CYIeCTBY
BXOJAIIVE BO BHYTPEHHIO KOMIIETEHIINIO TI000r0
rOCyaapcTBa).

IIpyMeHNTENBHO K 3HEPreTUYECKON JUIIIOMA-
TUYM CIefiyeT, KpoMe TOTO, Y4YMTBIBATh HECTBME
CIIeNMa/IbHBIX TIPUHINIIOB, BBIJIE/IAEMBIX C OIIOPOI
Ha JIeJICTBYIOIee MeX/YHAPOJHOE IIPaBO B TUTEpa-
Type®!, HalpaBlIeHHbIX Ha YIOPsJOYEHUE MEX[Y-
HapOJJHO-IIPABOBOTO COTPYAHMYECTBA TOCYAPCTB
B 9HepreTN4eckoii cdepe.

Crenyet Tax>ke 00paTUTh BHMMaHMe HA VHUIIN-
aruBy Poccyun no npoexty KonBenuuu mo obecre-
YeHUI0 MeX/YHapOLHOI IM06anpHOI 6Ge301macHo-
cTi, opOPM/IEHHOI B OIyO/MMKOBaHHOM 21 ampens
2009 1. foxkyMeHTe nofi Ha3BaHueM «KoHIenTyanp-
HBIJT TIOAXOJ K HOBOJI ITPaBOBOII 6a3e MeXXIyHAPOJ-
HOTO COTpyAHMYecTBa B chepe sHepreTuku (uemm
VI IPVHIAIIBL)»*2,

K 4nmciry oCHOBHBIX IPMHIIMIIOB MEXK/[YHAPOJHO-
rO COTPYAHUYECTBA B chepe SHEPTETUKU B JAHHOM
JIOKYMEHTE OTHECEHBI, B YaCTHOCTHL:

1) npusHaHMe HeHeMMMOCTH YCTOINIMBOI I7I0-
6a/IbHOII SHEPreTIIeCcKoil 6e30IacHOCTH;

2) B3auMMHasA OTBETCTBEHHOCTb CTPaH — IIO-
TpebuTeieil M MOCTABIIMKOB YITIeBOZOPO/IOB;

3) 6e3yC/IOBHBINI TOCYHApCTBEHHBII CyBepe-
HUTET HaJl HAallMOHA/IbHBIMY SHEPropecypcamu;

4)  copmeiiCTBUE OCYLIECTBIEHNIO MHPACTPYK-
TYPHBIX IIPOEKTOB, IMEIOIVIX BaKHOE 3HAYEHME [T
obecrieyeHns 17100aIbHON U PeTVIOHAIBHO 3Hepre-
TUYECKOil 6€30IIaCHOCTH.

Bo-BTOpBIX, HOPMBI MEK/[yHApOJHOTO TIpaBa (Cco-
fiepyKallyecs B MeXX/JYHapOJHBIX JOrOBOpPAX, a TaK-
Ke OTHOCALIMECS K MEeX[JYHapOZHBIM OO0BIYasIM)
YIIOPAOYMBAIOT MCIOTb30BAaHNE METONOB 1 IIPHU-
€MOB 9HepreTN4ecKoil UIUIOMAaTVH (KaK U B IIe/IOM,
IVIUIOMATIYeCKO! JIeATETbHOCTY), IIOCPEACTBOM
OIpefie/ieHNs IPABOBBIX (HOPM BeEHUA IIepero-

MeX/YHAPOJHBIX JIOTOBOPOB, IpPEeACTaBUTEIbCTBA
TOCYIapCTB B MEXJYHAPONHBIX OpraHM3aLMAX U
y4acTys B paboTe MeXXIYHapPOJHBIX KOHpepeHIIL.
IIpyMeHNTENBHO K 3HEPreTMYECKON JUIIIOMA-
TV TIPaBOMEPHO BBICKA3aTb MBIC/Ib O CIelQuKe
COOTBETCTBYIOIMX MEX/YHAPOJHO-TIPAaBOBBIX II0-
noxxenuit. Tak, 1o 060CHOBaHHOMY MHEHUIO COBpe-
MEHHBIX Mccienosateneil [Bouterskannn, Canblrus,
Kpsivckas 2020:32, 30] Bo B3auMOCBs3M C IOTped-
HOCTAMM BBIPAaOOTKYM MEX/[YHapOJHO-TIPaBOBBIX
MeXaHM3MOB HEKOHQIMKTHOM IOMUTUKU TOCY-
IAPCTB B OCBOEHMM TPAHCTPAHMYHBIX MECTOPOXK-
fieHnit GopMupyeTcs IMpaKTUKA 3aK/IIOYEHNA ABY-
CTOPOHHUX MEX/YHaPOJHBIX JOTOBOPOB COCETHNX
3a[HTEPEeCOBAHHBIX TOCY[APCTB, IIPefycMaTpyBa-
IOIIMX Pas/IM4YHble MONENIM TPAHCTPAHMYHOTO He-
npononb3oBanus. IIpu aTom rocymapcTsa, IpuHN-
Mas BO BHVYIMaHJe VIHTEPEChl ¥ BO3MOXKHbIE PUCKI
KOMITaHMII, IIPUBJIEKAEMbIX JJIA YYaCTVA B MEXY-
HapOJHBIX TIPOEKTAX, «UAYT HO MyTH IPUBIEIEHIs
COOTBETCTBYIOIIMX KOMIIAHMII K IIePeroBOpaM IIO
paspaboTKe MEX/[yHAapOJHbIX COI/IAIIEHNII O TPAHC-
TPaHMYHOM HEPOIOIb30BaHUM»  [BbUIerKaHuH,
Canpirns, Kpeimckas 2020:30]. [TpumedarensHo,
4TO B CAMOM MEX/[YHapOJHOM JOrOBOpE, Hpexyc-
MaTpUBAIOIIEM MeXaHM3M TPaHCTPAaHUYHOIO He-
JpOTIO/Ib30BAHMSA, MOTYT OBITb O00O3HAYEHBI €ro
COOTBETCTBYIOIIVE YPOBHNU (MEXTOCYHapCTBEHHBII
¥ KOPIIOPATUBHBIN), @ TaKXKe MeXaHU3M ypery/u-
POBaHNA BO3MOXKHBIX PasHOITIACUIT CTOPOH"; fjaH-
Hble 00CTOATENbCTBA IO3UTUBHO OLIEHNMBAIOTCA OT-
€4eCTBEHHBIMY 11 3aPyOeXHBIMU VICCIIe0BATEeIIAMM
[Dopmuenko 2018:63-69; Bankes 2016:141-164].
3HAUMMOCTb MEXTOCYapCTBEHHOTO COTPYHAHU-
YecTBa B 9HEpreTHuecKoii chepe (cpemy mpoyero Ha
JIBYCTOPOHHEM yYpPOBHE) MOXXET OBITb IOATBEPIKe-
Ha (aKTOM 3aK/IIYEHMNA CIENMATbHOTO IPOTOKOMA
K MEXIIPaBUTENIbCTBEHHOMY COITALIEHNIO, IPefyc-
MaTPUBAIOIIETO0 OPraHN3ALVIOHHO-TIPAaBOBOI MeXa-

Moscow Journal of International Law -

BOPOB, perIAMEHTAlMM IIpoLlecca 3aK/II0YeHVA HU3M S9Heprofiuajora roCyfapCTB-y4acTHUKOB,

41 NMauek M. MexxoyHapoOHoe 3Hepeemuyeckoe npaso: yueb. nocobue. Mog obLy. pea. A-pa opug. Hayk, npod. B.M. Kupunex-
ko. CM6.,2018.C. 13-14.

42 Cm.: KoHUenTyanbHbI NOAXO[ K HOBOW NpaBoBoii 6a3e MexAyHapo[HOro COTPYAHUYECTBa B chepe SHepreTuKkm (Lenm
1 npuHuMnbl) oT 21 anpens 2009 r. URL: http://kremlin.ru/supplement/258 (nata obpaiyeHus: 08.12.2022).

4 HarnagHbiM NpuMepomM MOXeT ciy>KuTb [loroBop mexxay Poccuiickoin Oepepaumein n Koponesctsom Hopeerus o pasrpa-
HUYEHUN MOPCKUX MPOCTPAHCTB 1 coTpyAHuYecTBe B bapeHLeBom mope 1 CeepHom JlegoButom okeaHe 2010 . (Henocpep-
CTBEHHO BOMpPOCaM TPaHCIPaHNYHOrO HefpPOMNo/b30BanAa NocBsALeHa ero cT. 5) u Mpunoxenue Il K Hemy «TpaHCrpaHUYHble
MeCTOPOXAeHNA YrNeBofopoAoB» (Mo cmbicy CT. 7 [loroBopa ykazaHHoe [NpunoxeHue ABNAETCA ero HeOTbeMSIEMON YacTbio).
“ HarnagHbIM NprMepom MOXeT cly>kuTb MNpoTokon oT 6 aekabpsa 2012 r. k CornaweHuto mexxay lMpaButenbctBom Poccuin-
ckoin Oepepauun n MpasutenbctBom Kntalickoii HapogHoi Pecny6nmky o co3gaHum 1 opraHn3aLoHHbIX OCHOBaxX Mexa-
HU3Ma perynapHbix BcTpey rmas Mpasutenbcts Poccum n Kntas ot 27 nioHa 1997 r. laHHbIM [pOTOKONOM NpefycMOTPeHO
yupexxaeHvie MexnpaButesibCTBEHHOWN POCCUCKO-KUTACKOM KOMUCCUM MO SHEPreTMyeckoMmy COTPYAHNYECTBY ANA KOOP-
AVHaLMKN ABYCTOPOHHEro COTPYAHNYECTBA B Chepe SHepreTUKM No cneayowyM HanpaBneHnam: HegpTerasoBblii KOMIMIEKE;
YrosibHasA MPOMbILLIEHHOCTb; SNEKTPO3HEPreTrKa, BKIoYasa aTOMHYIO 311eKTPO3HEPreTUKY; SHeprospPpeKTUBHOCTb 1 BO3-
06HOBNIAEMbIE NCTOUYHUKIM SHEPTUN.
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Bropoe. Mexoynapooroe npaso uepaem onpe-
0enAOWYI0 PO 6 NeUMUMAUUY HAUUOHATILHBIX
UHMmepecos 20cyoapcme 6 cepe 6HeuiHell sHepeemu-
uecKoil NOMUMUKU, OCYULeCBIAemMOll nocpedcneom
aHepeemuUecKol OUNIOMAamuu.

O6mmuit MOCBUI COCTOUT B TOM, YTO «MEXHY-
HapojilHOe IIPaBO, IIPEeJOCTaB/IAsA TOCY/lapCTBaM
oIIpefie/ieHHble IIPaBa, JA€T MM [ONOTHUTEIbHYIO
BO3MOXXHOCTDb 1 CPeJCTBa /I OTCTaMBaHUA OXpa-
HsEMBIX 3TVMU [IPABAMM IHTEPECOB, TO €CThb CTY>KUT
OIIOPOVI I/IA X BHELIHEN IIOJIUTUKIA U IATIOMATHI»
[JleBun 1981:113]. B coBpeMeHHOII MTEpaType IO
MEeX/[YHApOJHOMY IIpaBy OOOCHOBBIBAETCA IIO3M-
1, COIVIACHO KOTOPOIl «MeXIyHapOLHO-IIPaBOBas
HOIMTUKA TOCYapCcTBa 00pa3oBaHa TPeMs OCHOB-
HBIMM 3/IEMEHTAaMJ: HAllMOHAJbHBIMY MHTEpeCcaMu
rOCyZIlapCTBa 1 €ro BOJell K MX IPeTBOPEHMIO; IPH-
3HaHMEM BepPXOBEHCTBA MEX/IYHapOJHOro IIpaBa B
MEX/YHAPOJHbIX OTHOIUEHNAX; IIe/IbI0 MEXIyHa-
POJHOI JIErMTMMALIMM IOBeJeHMs [JAHHOTO TOCy-
mapcTBar®.,

[TpyMeHUTENbHO K WCCIEAyeMON TeMe MOXKHO
YKa3aTb Ha Pa3/M4Hble BAPMAHThI IETUTUMALIMY Ha-
I[JIOHA/IbHBIX MHTEPECOB TOCYIAPCTB B SHEpreTunye-
CcKoit chepe ¢ OIOPOIT Ha MOTEHIMATT MEXKIYHAPOS-
HOTO IIpaBa.

Bo-nepBbIX, MOXXET MMETb MECTO JIeTMTUMALIV
HallMOHAJIbHBIX MHTEPECOB FOCY/lapCTB-Y4aCTHUKOB
BO B3aMIMOCBs31 C IIOMICKOM KOMIIPOMICCA IIpU pas-
peluieHny mpo6eMbl IIPaBOBOTO CTaTyca OOBEKTa
MEX/YHapOJHO-IIPABOBOIO PEryIMPOBAHNUA U IIpa-
BOBOT'O PeXJMa 3HEPTreTUYeCcKOro COTPYHUYECTBA
3alHTepeCOBaHHbIX FOCYAAPCTBY.

Bo-BTOpBIX, TOCYHapCcTBO, MHULMUPYsA IIpO-
Iecc paspabOTKM ¥ 3aKIIOYEHMS MeXIyHa-
pomHOoro pgoropopa (y4acTBys B 9TOM IIpO-
mecce) MOXET COfiefiCTBOBaTh  IIPOABIDKEHMIO
CBO€I MEX/JYHapOIHO-IIPAaBOBOII 03I B OIIpe-

JieleHHO chepe MeXXIYHAPOJHOTO SHEPreTIYeCKO-
ro coTpygHm4ecTBa’.

B-TpeTbux, TrocyapcTBO Y 3aKIIOYEHNI MeX-
JlyHapOJJHOTO I0roBOpa (IPUCOEANHEHNN K MHOTO-
CTOPOHHEMY MEXJIyHapOJHOMY IOTOBOPY) MOXET
CfienaTh OTOBOPKY, IIOCPEACTBOM KOTOPOIA, C y4eTOM
CBOUX HAIMOHA/IIbHBIX MHTEPECOB B 3HepreTmde-
CKOII cepe, OHO XeyaeT ICKTIOYUTD MU M3MEHNUTD
JEVICTBYE OIPENENIEHHDIX IIOJI0KEHUI [JOTOBOPA B
VX IPYMEHEHUN K HeMy, 60 (B TOM CIydae, eciu
MeXX/JYHapOJHBII1 JOTOBOP He I0ITyCKaeT OTOBOPOK),
TOCYapCTBO MOXKET CJIeNIaTh 3asABJICHIIE, OTPAXKAI0-
1jee ero Me>K/[yHapOfHO-IIPABOBYIO MO3UILINIO B OT-
HOLIEHVY OTIpeJie/IeHHbIX ITO/I0KEHNIT MEeK[yHAPOJ-
HOTO JIOTOBOPA 11 €0 TOIKOBAHYS U IPYMeHeHs .

Tperbe. IHepeemuueckas OUNIOMAmus ¢ onopoti
HA NOMEHUUAT MeXOYHAPOOHO20 NPABa codeticmay-
em obecneueHur IHepzemuueckoii Ge3onacHocmu
(HayuoHanvHoL U MeXOyHAPOOHOU) U Mem cambim —
no00epHanuo Men0yHapoOHo20 IHep2ermu1ecKozo
npasonopsaoka®.

YerBepToe. JHepeemuueckas Ouniomamus oka-
3vl6aem 6NUAHUE HA NPOUECC CO30AHUSL U 0elicmBUs
HOPM MeXOyHAPOOHO20 Npasa U 6HOCUM BK1AD
8 passumue Mex0yHApoOHo20 NPasa.

O6mmuit MOCBII COCTOMT B TOM, YTO IIPOLECC
00pa3oBaHUsA HOPM MeX[YHapOLHOro Impasa (Jo-
TOBOPHBIX ¥ OOBIYHBIX) €CTb, IO CYTH HeJa, -
IJIOMATHYeCKMil IPOLecc, HpoTeKaoumit (mpu-
MEHUTENbHO K CO3[aHMI0 HOPM MEX[YHAapOJHOTO
JIOTOBOPA) B XOJie IIePerOBOPOB M MIOCTIEAYIOIVX CTa-
JIVIit 3aK/TI0YEHMA MEK[yHApOJHOTO JoroBopa (1og-
nycanue, patuuKaLys, u ap.), a IPUMEHUTEIBHO
K CO3/IaHMI0 OOBIYHBIX HOPM MEXXIYHAPOIHOTO IIpa-
Ba, MPOSB/AOLINI cebs B pOIU AUIIOMATHNYECKOI
IeATENIBHOCTY B (OPMUPOBAHUM COOTBETCTBYIO-
el MEXJYHapOHOM IPAKTUKM UM B HPU3HAHUU
TOCylapCTBaMM YKa3aHHOIl IIPAKTUKM B KauyeCTBe

4 MaromepoBa O.C. KoHyenyus mexoyHapoOHO-npasogoli NoUMUKU 20Cy0dpcmad 8 3apy6exHbix Iopuduyeckux ucciedo-
8aHuAx. ucc. ... KaHg. opua. Hayk. M., 2022. C. 38.

4 TprMmepom MOXeT CITY>KUTb pa3paboTka NprKacnuncknummn rocygapctsamm (Poccuna, Asepbangkan, KasaxcraH, Typkme-
HucTaH 1 MipaH) KoHBeHumn o npaBosom cTaTyce Kacnuiickoro mops. Noapo6bHee 06 3Tom cMm., Hanp., [BekAwes, bekAwes
2018:129-142].

47 TlpumMepoM MOXET CNYXWTb akTMBHOe yyacTne Poccum B cozgaHum Qopyma cTpaH — akcnopTepoB rasa (PC3T) u ero
MeXAyHapoaHo-NpaBoBbix ocHOB (Cornawenna o pyHKumoHmposaHum OCIT n YctaBa OCII), a TakKe NpoBefeHUe CBo-
el MexAyHapOoHO-NPaBOBOW MO3MLMKN MO BOMPOCaM MeXKAYHaPOAHON TOProBNn NPUPOAHbLIM razom B AoKyMmeHTax OCII
(B yacTHOCTK, B NPUHATON MO nToram Broporo razosoro cammumTa 2013 1. «<MOCKOBCKOWM AeKnapaumm», B KOTOPOW rocynap-
CTBa-YeHbl e ANHOTIaCHO NoAAepPKann OCHOBHYIO POJib AONTOCPOUHbIX KOHTPAKTOB U CTPEMIIeHNe NPOAOIKaTb Noanep-
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[TynacapaH 2015:34-40].

8 TprMmMepoM MOTYT CIY>KUTb 3asABIeHUA, cienaHHble Poccren npu npuHATAKW MapuKckoro cornawieHms 2015 1. no Knvma-
Ty. NMoapobHee 06 3ToM M., Hanp., [JlobaHos 2022:113-1171.

49 [laHHbI Te31C Nonyunn 060CHOBaHNeE BbILLE, TPU PACCMOTPEHNMN MPU3HAKOB SHEPreTUYEeCKOW AUMIoMaTrm.
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MeXpyHapogHoro obsryas [Tynkun 1970:308-309].
Kpome Ttoro, kak ormetun [I.b. JleBuH, «gumnoma-
THA, B XOJle OCYILECTBIeHM KOTOPOIl MCIIO/Ib3YIOT-
CA Te WM VMHbIe TIOAXOAbl I MHCTUTYThI MEXIyHa-
POZHOTO IIpaBa, B HEMAJION CTelleH) 00yC/IOBIMBAET
KOHKPETHDIJI XapaKTep COOTBETCTBYIOIINX MEXJY-
HApOJHBIX IpaBoOTHOWIeHui» [JleBun 1981:95],
VHDBIMU C/IOBAMM, HMIUIOMATHYECKas J1eATeIbHOCTD
OKa3bIBaeT B/IMAHUE Ha IIPYMEHEHNe HOPM MeX[y-
HApOJIHOTO IIpaBa ¥ X peajbHOe COLMaTbHO- 0N~
TUYECKOe COflePrKaHue.

[TpuBeneHHble YTBEpXKEHUA, OYEBUJHO, pac-
HPOCTPAHAIOTCA U Ha Cepy MEKLYHApOJHOTO
3HEPreTNYecKOro COTPYJAHUYECTBA, OHYU IIPYMEHU-
MBI K XapaKTepPUCTUKE IIPOLIECCOB CO3JAHNUA U IIPU-
MeHEHV HOPM MEX[YHapOJHOIO SHepreTuyecKo-
ro mpasa. CrlefyeT TakXe y4MTBIBATh CIELUPUKY
SHepPreTHYecKoll AUIUIOMATHM (OTMEYEHHYIO BbILle
BK/IIOYEHHOCTb B He€e 3JHEPreTM4ecKUX BeJOMCTB
rOCYflapCTB, IOAK/IYEHNMEe K y4acTMIO B Heil Be-
NYLUIMX SHEPreTU4ecKMX KOMIIAaHMIL, 0COOEHHOCTI
3HEprojinajora ¥ Jpyrux IpuMeHsAeMbIX B Heil MH-
CTPYMEHTOB) ¥ CO3/JaBaeMBbIX C €€ y4acTUeM MEX/y-
HapOJJHO-IIPABOBBIX NOJMOKEHMIT (BO B3aMMOCBA3M
C OTMEYEHHOI! BbILIe CIelnPUKOI MeXTYHAPOLHO-
IPaBOBBIX OTHOLIEHWII B cepe IPOnU3BOACTBA, Ie-
penaun v oTpeO/IeHNs S9HEPreTUYeCKIX PeCYPCOB).

6. 3akIr0ueHMe

DeHOMEH SHEpreTM4ecKoll AMUIVIOMATUM IONY-
YaeT KOMIUIEKCHYI0 pa3paboTKy B psjfe oTpaciieit
HAyYHOTO 3HaHVs (9KOHOMMKA, IIOJIUTOIOTHS, UCTO-
pus U [p.), OfHAKO B IOPU/MYECKON TUTepaType, B
TOM YJC/Ie TUTEPAType O MeXX/[YHapOZHOMY IIPaBy,
eMy IpaKTUYeCKy He yhessercs BHUMaHus. IIpu-
HMMasi BO BHMMaHJe BO3PACTAIOLIYI0 3HAYMMOCTD
9HEPreTNYecKoll JUIUIOMATUN I obecredeHus
9HepreTN4ecKoy 6e30IacHOCTH, a TaKXXe TO 00CTO-
ATENbCTBO, YTO SHepreTmdeckas gumnomarus ¢op-
MMPYeTCsl M peanusyeT CBOJ IIOTEHIIMa B YCIOBYISIX
MEXIYHapOJHO-IIPAaBOBOIl Cpefibl, JJAHHAs CUTYa-
Vsl BBIIJIIAUT 1IPOOETIOM HayKy MeX[yHapOZHOTO
IpaBa 1, IO BCeVl BUVMMOCTH, CEP)KMBAET Pas3Bu-
TVie 9HePreTHYeCcKOoil JUITIOMATIH, CHIDKAeT ee -
(eKTUBHOCTS.

OHepreTuyecKas JUIUVIOMATHs BBICTYIIAeT HO-
BBIM (PYHKIMOHA/JIbHBIM HAllpaB/ieHVeM [IUIUIO-
MaTUYeCKOll JIesATeNIbHOCTY, MMeeT eAVMHYI CYII-
HOCTh C K/IACCMYECKOil AuIioMaryeit (CryXnuTb

- 1.2024

CPEICTBOM OCYIEeCTB/ICHNA BHEIIHell IIOMUTYUKY,
B COOTBETCTBUM C MEX/[YHAPOSHBIM IIPaBOM)
¥l OTHOBPEMEHHO XapaKTepu3yeTcs pALOM 0COOeH-
HOCTeJ1, IPOV3BOJHBIX OT CIEHNPUKN SHEPreTUKN
Yl MEeXJIYHAapOJHOTO SHEPreTUYeCKOro COTPYAHIYe-
CTBA, MIX IPAaBOBOTO 00ECIIeYEHIA.

YKa3aHHbIe 0COOCHHOCTY 3aK/IOYAOTCA B TOM,
4TO SHEpreTMyecKas AUIUIOMATUA HAIpaBlIeHa Ha
peanusalMio BHELIHEN 3HEPreTNYecKol IOIUTU-
KU TOCYHApCTBa; KPyT €e YYaCTHUKOB BKJ/IKOYAeT
B ce0s, HapsAQy C OpraHaMy BHEIIHMX CHOLIEHMWIA,
SHepreTHyeckue, TOPrOBO-9KOHOMIYECKUe, MJHbIE
BEJJOMCTBEHHbIE CTPYKTYpPbl IOCYAapCTBEHHO-TIPa-
BOBOTO MeXaHM3Ma, IPefiCTaBUTeNell TOCYAapCcTBa
B MEXX/[YHAPOJHBIX OpraHM3alyAX (Cpefy mpodero
CIeNMaTM3UPYOMNXCA Ha BOIIPOCAX MEKYHAPOJ-
HOTO 9HEPreTMYecKOro COTPYJHMYECTBA), a TAKXKe
BefyllJe Hal[YIOHA/IbHbIe KOMITAaHNUM, TIPEXJie BCETO,
SHepreTnyeckue (COOTBETCTBEHHO, He BXOAAIIVE
B CHUCTEMY TOCY[AapPCTBEHHBIX OPraHOB); MCIIONb-
3yeMble B Hell MEpONPMATHA, HPMEMbl U METOHbI
(mpaBoBble (GOPMBI) KIACCUYECKON UITIOMATUI
npruobpeTaroT crieluduKy, IPOU3BOJHYIO OT Hep-
TeTHYeCKOTO CeKTOpa ¥ MEXIYHapOJHOIO SHepre-
TUYECKOTO COTPYJHNYECTBA, KPOME TOTO, MCIIOTIb3Y-
10TCA crieluduyeckie MHCTPYMEHTBI, XapaKTepHble
VIMEHHO JI/IA TaHHOTO HAIIpaB/IeHNA JUIIOMATHYe-
CKOJI IesITeNIbHOCTY (B YaCTHOCTH, 9HEPTOJMAIIOT).

OHepreTuyeckass AUIUIOMATUA M MEXTYHapOJ-
HOe TIPaBO B IIPOLiecce CBOETO PasBUTUA U (QYHK-
IMIOHMPOBAHUA B3aVIMHO CBA3aHBI 1M OKa3bIBAIOT
B3aIMOOOpaTHOE B/IMAHNE IPYT Ha ipyTa. Tak, Mex-
IlyHapOJfHOE IIPaBO, BO-TIEPBLIX, OIPefieLAeT IPaBo-
BbIe PaMKI ¥ (GOPMBI peau3aLuy SHepreTI4ecKoi
muIuioMatyn (Kak 1 B I1€IOM JUIUIOMATIYeCKOl jie-
ATENIBHOCTY), BO-BTOPBIX, UTPAET OHPENe/ANIYIO
pO/Ib B JIETMTUMALMY HAIVMOHAIBHBIX MHTEPECOB
rOCyaapcTB B cdepe BHEIIHEN SHePreTMYeCKOil Mo-
JIUTUKM, OCYILIECTB/IAEMOlI IOCPEACTBOM SHEpreTu-
YeCKOM OUIITIOMATUN.

B cBo Ouepenn, sHepreTIYecKas AUIIOMATH, C
OIIOPOJT Ha OTEHIIMA/T MeXXIYHAPOLHOTO IIPaBa, CO-
JieiiCTBYeT 00ecreyeH o SHepreTIIecKoi bezomnac-
HOCTY (HAI[IOHa/IbHOVM ¥ MEX/YHApOXHOM) U TeM
CaMBIM IIOJIIepXKaHNI0 MEXTYHAPOTHOTO SHEPreT-
4eCKOro IpaBoIopsAfKa. B 1jenom, sHepreTmyeckas
IVIUIOMATVs OKa3bIBaeT BIMAHME HA IIPOLIECC CO3-
AHVA U JJICTBYA HOPM MEX/[yHApOJHOTO IIpaBa 1
BHOCHT BKJIaJl B Pa3BUTIE MEX/[YHAPOJHOTO IIPaBa.
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COOTHOLUEHUE CBOBOADI
YCMOTPEHUA APBUATPOB U NMPUHLUUNA
CNPABEOJINBOCTU NP APBUTPAXKHOM
Cygoornpomn3BOACTBE

BEIEHUE. B cmamve paccmampusaiomcsi noo-
X00bl, 8vipabomannvie cydamu Asuamcko-Tuxoo-
Kearckoeo peeuona (Ha npumepe Cumeanypa, Ion-
KoHea u Manatizuu) no eonpocam coomHoOUleHUs
8000061 ycMOMpPeHUsT apoumpos npu paccmompe-
HUU CNOPOB U COOMO0eHUST NPUHUUNA ecmectneeH-
HOTL CNpaseonuBocmiu.

Lenv uccnedosarus — AHAAU3 NOOX0008 HAUUOHATb-
HbLX CY008 K MONKOBAHUI0 NPUHUUNG eCIeciéeH-
HOUl cnpasednuBoCMU 8 KOHMeKCe peanu3auuu
apoumpaxem c60ux OUCKPEUUOHHBIX NOTHOMOUULL
(yemompenust) npu peuteruu nepedaHHvIX UM cno-
pos. Puck Heobecneuenus apbumpamu 6anarca
c60000bL YCMOMPEHUST U ecmecmBeHHOl cnpaseo-
JIUBOCHU COCIMOUM 8 BO3MONHOCHU OMMEHDL ap-
OumMpanHo2o peuieHus.

MATEPUAJIbI I METOIDbI. B kauecmse ma-
Mepuanos 07t UCCne008aHust ObiaU UCNONL30B8AHDL
HAUUOHATIbHOE 3AKOHO0AMenvcmeo cmpan A3u-
amcko-Tuxooxkeanckoeo peeuoxa, npakmuka ap-
OUMPANCHBIX UHCIMUMYMO8 U CYOeOHbIX 0pP2aHOs,
a makxe cywecmeyujue NO3UUUU UCCTe008d-
mernetl UHCMUMYMA ecmecmeenHoll cnpaseonu-
socmu 8 apbumpaxe u NPAKMUKyOuUx 6 chepe
MeHOYHAPOOHO20 — KOMMEPHECK020 — apoumpaia
cneyuanucmos. Memoodonozuueckas 0cHo8a Ucce-
dosarus exnouaem obujeHayuHvle (aHanu3) u cne-
yuanvHole opudueckue (CpasHUumMenvbHo-nPasosoti)
Memooul.

80

PE3YJIBTATBI ICCIIEDOBAHUA. MesxoyHa-
POOHYLIL KOMMepUecKuti apoumpax uiupoko pac-
CMAMPUBAemcs Kax anvmepHamueHvlli cyoeoHvim
pasbupamenvcmeam 6 HAUUOHAILHBIX CYOAX Mexa-
HU3M paspewierust cnopos. ITpu smom Hayuoxan-
Hble Cy0blL 4ACHO YHAcmeyom 6 paccMompenuu ap-
OUMPANHBIX PeuleH Ul 6 KOHIMEKCIe UX OMMeHbL 6
uensax obecneueHUs cO0meemcmeus apoumparHoi
npouedypot yHOAMEHMATbHOIM NPUHUUNAM ectre-
cmeenHoli cnpasednusocmu. Ilonumarue npuryu-
na ecmecmeeHHoli cnpasednuB0Cmi He 00UHAKOBO
80 6CeX W0PUCOUKYUAX U 3ABUCUIM O Mecma npose-
OeHus apbumpaxca, a maxxie om mozo, Kaxkue npa-
BUA CO2IACOBAHBL CHOPOHAMU OIS Pe2yIUPOSAHUS
pasbupamenvcmea. ApbumpaxcHoe ycmompeHue
8ANHHO 0715 3ANONHEHUS NPO0esIos, 0CHAB/IeHHbIX
Npasunamu u pyKosoOSUUMU NPUHUUNAMU, cHop-
MYTUPOBAHHLIMU  PASTIUMHBIMU  APOUMPANCHLIMU
UHCMUMYMamu. U Npakmuxoil.

OBCYJKJIEHIA M BbIBOJDI. B pamkax uccne-
008aHUSL PACCMOMpPeHbL N00X00bl HAUUOHATLHBIX
cyoos Cumneanypa, ITonkonea u Manatisuu k obe-
cheueHuto 6ananca mexoy ycmompeHuem 6 apou-
mpase u como0eHUeM NPUHYUNA eCIectneeHHOl
cnpasednusocmy. Ha ocnosanuu npoananusupo-
BAHHOTL NPAKMUKU NPeOsIoNeHbl CHOCO0bL MUHUMU-
3AUUU PUCKA OMMEHbL APOUMPANHO20 PeteHUs 6
CBA3U C HAPYUIEHUEM eCTNectnéeHHoli cnpaeseonueo-
CMU, a UMEHHO HeoOX00UMOCMb YCMAHO0BIEHHO20
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npouedypHo2o0 Npomoxond, Komopoiii obecneuusar
6vL onpedeneHHOCMb U YCMPAHAT NPoOTEMbl, 603-
HUKawwue 6 c6:3U ¢ NPUMeHeHueM apoumpasicem
ycMoOmpeHus, a makice npedsapumenvHoe noopoo-
HOe 03HAKOMIIEHUE CIOPOH C NPUMEHTEMbIMU ApOU-
MPANHLIMU UHCIMUMYMAMU NPOUedypamiu.

KITFOYEBBIE CIIOBA: apbumpas, mexcoyHapoo-
HbLTl KoMMepUecKuti apoumpax., apéumpaicroe pe-
uieHue, ecrectnéeHHas cnpasednuBocmy, ycmompe-
Hue apoumpa, apoumpaxcHas npoueoypa

A OUTUPOBAHMA: Kanyctuna H.A. 2024.
CooTHolleHe CBOOOIBI YCMOTpeHMs: apOUTpPOB
¥ IPVHIINIIA CIIPABE/IMBOCTY IIPU apOUTPaKHOM
CYHOIIpOU3BOACTBE. — MOCKOBCKULL HCYPHAT Med-
oyHapoorozo npasa. Ne 1. C. 80-89. DOI: https://
doi.org/10.24833/0869-0049-2024-1-80-89

Aemop 3asensem 06 omcymcmeuu KoHpnuxma
UHMepecos.
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CORRELATION BETWEEN

THE ARBITRATORS' DISCRETION
AND THE NATURAL JUSTICE

IN ARBITRATION PROCEEDINGS

INTRODUCTION. This article discusses the ap-
proaches developed by the courts of the Asia-Pacific
region (on the example of Singapore, Hong Kong and
Malaysia) on the relationship between the arbitrators’
discretion when considering disputes and the obser-
vance of the principle of natural justice.

The purpose of the article was to analyze the ap-
proaches of national courts to the interpretation of the
principle of natural justice in the context of the imple-
mentation by arbitration of its discretionary powers in
resolving disputes submitted to them. The risk that the
arbitrators fail to find a balance between discretionary
powers and natural justice is that the award may be
set aside.

MATERIALS AND METHODS. The study was
based on the analysis of national legislation of the

Moscow Journal of International Law - 1 - 2024

countries of the Asia-Pacific region, the practice of ar-
bitration centers and judicial bodies, as well as the ex-
isting positions of researchers specialized in the natu-
ral justice issues and practitioners in the field of
international commercial arbitration. The methodo-
logical basis of the research includes general scientific
(analysis) and special legal (comparative legal)
methods.

RESEARCH RESULTS. International commercial
arbitration is widely regarded as an alternative dis-
pute resolution mechanism to litigation in national
courts. However, national courts are often involved in
reviewing arbitral awards in the context of their set-
ting aside in order to ensure that the arbitral proce-
dure complies with the fundamental principles of nat-
ural justice. The understanding of the principle of
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H.A. KanyctuHa

natural justice is not the same in all jurisdictions and
depends on the venue of the arbitration, as well as on
what rules the parties have agreed to govern the pro-
ceedings. Arbitral discretion is important in filling the
gaps left by the rules and guidelines formulated by
various arbitral institutions and practices.

DISCUSSION AND CONCLUSIONS. The author
considers the approaches of the courts of Singapore,
Hong Kong and Malaysia ensuring a balance between
arbitrators discretion and compliance with the princi-
ple of natural justice, and also, based on the analyzed
practice, suggests ways to minimize the risk of annul-
ment of an arbitral award due to a violation of natural
justice, namely the need for an established procedural
protocol, which would provide certainty and eliminate

1. BBenenne

ak ykasbiBaet I. bopH [Born 2009:999], cto-

POHBI IepefjaloT CIOp Ha PacCMOTpPEeHNe B

Me>/JYHapOJHBIIT KOMMepYeCKIiT apOuTpak
C L€/IBI0 BBIIIOJTHEHM A IIOHATHOI HEMTPA/IbHOM IIPO-
Lefypbl, KOTOpas ABIAeTCA TMOKOIL, 3¢ deKTBHOI
¥ QJ]AIITUPOBAHHOII TI0J] 3aIIPOCHI CTOPOH B paMKax
KOHKPETHOTO CIopa, 0e3 MuIIHUX (HOpPMabHBIX,
TEXHIYECKVX VI IIPOLIely PHBIX ITPaBIII.

PaccMoTpeHne cropa B MeXyHapOJHOM KOM-
MepuecKoM apbuTpaxe 3aBepiraeTcs (mo obuiemy
IPaBUIy) BBIHECEHMEM pelLIeHNs. ApOuTpaxKHoe
pellleHye AB/IAETCA OKOHYATeIbHBIM [ CTOPOH 1
He NepecMaTpUBaeTCA IO CYLIECTBY, KaK 3TO IPo-
VICXOIUT B TOCYAPCTBEHHBbIX CyHax. OKOHYaTeNb-
HOCTb PELIeHN ABJIAETCA XapaKTepHOIL YepToll ap-
OuTpaka ¥ BBIAEIACTCA B YUC/IE TIPEUMYLIECTB 110
CPaBHEHUIO C MOPSAJKOM pas3pelleHns CIopa B Ha-
IMOHa/MbHBIX cyfax [Kypoukun 2007:25].

E.B. Curkapesa [Cutkapepa 2022:53] oTmeyaer
IIOKa3aTe/IbHble BBICKA3bIBAHMA AHITIMICKMX IOpU-
CTOB, KOTOpbIE Cpefy IPENMYIIECTB U HEeJOCTar-
KOB apONTpa)ka Ha3bIBAIOT OKOHYATENBHOCTD, TaK
KaK CYIECTBYeT OTPaHMYEHHBI KPYT OCHOBAaHMUIA
VI OTMEHBI M O0XKa/IOBaHMA peIIeHMIt, YTO B Ka-
YecTBe IIPeMMYyIecTBa O3Ha4yaeT 6osee OBICTpBII
pes3y/IbTaT IpM PacCMOTPEHMN CIIOPa, 2 B Ka4eCTBe

problems arising in connection with the application of
discretion by arbitration.

KEYWORDS: arbitration, international commercial
arbitration, arbitral award, natural justice, arbitra-
tor’s discretion, arbitral proceedings
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Justice in Arbitration Proceedings. — Moscow Jour-
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HeJlOCTaTKa — CJIOXKHBIN IIPOIlecC 0O)KanoBaHMS,
€C/IVI OffHa U3 CTOPOH CYMTAET CBOY IIpaBa HapyIIeH-
HBIMIL.

MexyHapOHbII KOMMEpPYeCKMil  apOuTpaxk
paccMaTpuBaeTCs KakK aJbTePHATUBHBI Cype0-
HbIM pa3buparenbcTBaM B HAIMOHANBHBIX CYHAX
MeXaHM3M paspelleHyst cropos. IIpy atom Hanyo-
Ha/IbHbBIE CYZIbl YaCTO YYaCTBYIOT B PACCMOTPEHNM
apOUTPaXXHBIX PeLIeHNII B KOHTEKCTe MX OTMEHBI,
a TaKoKe IPUSHAHVS U IIPUBELEHNs B UCIIONHEHNE.
OcHOBHaA Lieb y4acTyA HAIMOHANbHBIX CYAOB 3a-
K/TI04aeTcss B obecreyeHNM COOTBETCTBUS apOu-
TPaXHO! TpOLefypbl (YHIAMEHTa/IbHBIM IIPVH-
[MIIAM  eCTeCTBEHHON crpaBemmBocTy  [Brady
2013:16]. Ot npuHUMIBI 6epyT Hayano B OOLIMX
NPYHONIAX IpaBa, U UX IPUMEHeHUe IperycMo-
TPEHO KakK Hb10-17[0p1<c1<017[ KOHBeHIMeil (manee —
Konsenums)?!, Tax n TunosbiM 3akoHoM Komuccnn
Opranmsain O6benyHeHHbIX Hanmit mo mpaBy
MexXyHaponHoit Toprosmu (manee - IOHCUTPATIL,
TuoBOI 3aK0H ).

EcTecTBeHHast CIpaBefIMBOCTDb SIBIETCS Ka-
TETOpuell AHINMIICKOTO OOIero ImpaBa, KOTOpas
O3HayaeT CIpPaBEeIIMBOCTD B COOTBETCTBYIOLIEN
npouenype. KoHuemuus nNpuHLIMIA eCTeCTBEH-
HOJl CIpaBeIMBOCTY IpeIonaraer «o0s3aH-
HOCTb JIe/iICTBOBAaTh CIIPaBEIINBO», T. €. obecIe-
4MBATh «OTCYTCTBUE IIPEAB3ATOCTV» U «IIPABO HA

' KoHBeHuma OpraHu3zaumm O6beArHeHHbIX Hauuii o npu3HaHWM M NPUBEAEHUM B WCMOSIHEHME WHOCTPAHHbIX
apbuTpakHbIxX pelueHuin. — BecmHuk Beicwezo ApbumpaxHozo Cyda Pocculickol ®edepayuu. 1993. Ne 8.

2 IOHUCTPAN: Tunosoi 3akoH IOHCUTPAJT o mexxgyHapoaHom ToproBom apbutpaxe. URL: https://uncitral.un.org/sites/
uncitral.un.org/files/media-documents/uncitral/ru/07-87000_ebook.pdf (nata ob6patieHus: 28.02.2023).
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CIIpaBefyINBOE Pa3dMpPaTe/IbCTBO B XOfje PAcCMOTpe-
Hus criopa» [Singh 2022:63].

I[TepBocTeneHHOI 0053aHHOCTBIO APOUTPOB 5IB-
nseTcst obecriedeHne Jyisi CTOPOH B XOfie apOouTpax-
HOTO pa30ypaTenbCcTBa TeX IPENMYIIECTB, KOTOpbIe
BK/TIOYAIOTCS B IIPVHIVII €CTECTBEHHOI CIIPaBe/IN-
BocTi. IIpy 9TOM Ha IpaKTHKe BOSHMKAET BOIPOC
OamaHca cBOOOABI yCMOTpeHMs1 apbutpoB u obe-
CIIeYeHIsI eCTECTBEHHOI CIPABE/IMBOCTI B PaMKax
paccMOTpeHus CIopa.

Accoumarnysi MeXIyHapOSHOTO IpaBa OIy0/m-
KoBa/ia PeKoMeHpaImi’®, B KOTOPBIX PasbsACHIIOTCS
THofipasyMeBaeMble U HeOTbeM/IeMble IIOTHOMOYNS
apoutpos. Kareropus «HeoTbeMeMble» 0603Ha4a-
€T, YTO HOJTHOMOYMS MCXONAT M3 CaMOJi CYIHOCTH
apbuTpaxa. B To Bpems KaK KaKTeropus «Iofpas-
yMeBaeMble» IPEAINOIAraeT, YTO ITU IIOTHOMOYN
3aKpeIUieHbl B KOHKPETHBIX IIPaBM/IaX, HO He BBI-
PaXXAITCA B HUX HAIPAMYIO. DTI IOTHOMOYVS MO-
ryT OBITP OCHOBAHBI Ha IIPOLIECCYabHBIX HOpMaxX
¥ APYTYX HIPVMEHMMBIX IIOIOXKEHNUSX, B TOM 4NCTIe
Ha COITIALIEHNYI CTOPOH. VIMEHHO 9T IIOTHOMOYNS
HO3BO/IAIOT apOUTPY BBINOMHATH CBOW (DYHKLMIO.
YcMoTpeHye apbuTpa IpefIonaraer, 4To apoutp
(TpubyHa/m) MOXKeT BeCcTM pa3bMpaTesIbCTBO NpaK-
TUYeCK! JI0ObIM CIIOCOOOM, KOTOPBINI OH CYMTAET
HAJTYYILIUM, IPU YCTIOBUY, YTO YBAXKAETCS MUCCHS
apouTpaka M IOAJEPXKMBAECTCS INPYMHLNUII ecTe-
cTBeHHoOIT cipaBeymBocTy [Park 2003:279].

Prick Heobecneyenus apburpamu 6amaHca cBo-
0Ofbl YCMOTPEHMS ¥ eCTeCTBEHHOJ CIIPaBefINBO-
CTJL COCTOMT B BO3MOXXHOCTY OTMEHBI apOUTPaXKHO-
IO pelIeHNs.

IIpusHaHMe aBTOHOMMM apOMTpaXka HpM pac-
CMOTpEHMN CIIOpa SIB/IAETCS BXXHBIM, OFHAKO, KaK
OTMeYaeTCsi MCCIefOBATe/AMY, TOTEHIMATbHO 3TO
MOKET IOB/IMATb Ha 3alUTy MHTEPECOB CTOPOH
criopa. B mene Zermalt Holdings mpotus Nu-Life
Upholstery Repairs )x. Bunrxam ormertu, 4to «B
LIeJIOM CYABI CTPEMATCS NOAAePXKMBATh apOUTpax-
Hble peurenyss. OHM He MOAXOAAT K HUM C ZOTOLI-
HBIM I0PUNYECKIM B3I/IAZIOM, IIBITASICh HAIITH IIPO-
GerIbl, HeCOOTBETCTBISA M HEJOCTATKY B PEIIeHIIX
¥ C LeIbI0 HAPYILINTh WIN COPBATh Hpolecc apou-
tpaxa. OTHionp. ITofxoy 3aKI049aeTcs B TOM, YTO-

OBI TOIKOBATh apOUTPAXKHOE PellleHne Pa3yMHBIM 1
KOMMepuecKnM 00pasoM, 0Xnzias, Kak 3T0 0OBIYHO
ObIBaeT, 4YTO B HeM He OymeT oOHapy)keHa Cylile-
CTBeHHas ommbKka»’. B paMkax paccMOTpeHUs yka-
3aHHOTO Jie/la TaKXKe OBUIO OTMEYEHO CrIefylolee:
«HenpaBuiabHO, 4TOOBI pellleHNe OCHOBBIBANIOCH
Ha KOHKPETHBIX BOIIPOCAaX, C KOTOPBIMY CTOPOHBI
HMKOTJIA He MMM BO3MO>KHOCTH pa3o0parbcs, Mo-
CKOJIBKY 3TO IIPOTUBOPEUYNT CYTH IPABOCYVI»".

[Ipupopa apO6uUTpaXKHBIX IpPOLEAYP U OIpefe-
JIeHHasl CTelleHb MX HMOAJEPXKKM CO CTOPOHBI TOCY-
IAPCTBEHHDIX CYZIOB B YaCTV IPOBefieHNsA pa3bupa-
TeNbCTBA, Kak orMevaeT A V1. ITyme [Pulle 2012:63],
CO3JAI0T KOHTEKCT JIA1 CIIOPOB O TOM, COOMIOfA /Nt
apoutp (TpubyHa) mpaBuIa pacCMOTPeHMs CIIOpa,
He BBILLIEJI /I OH 32 IIPefie/ibl IPEOCTaBICHHbIX eMY
HIOJTHOMOUYMNIA, He 3/I0YIIOTpeOwI /v cBOOOf011 yCMO-
TPEHMA.

B pamkax HacrosAlel CTaTby Mbl IIPOaHANU3N-
POBa/M TOAXOJ CYHOB CTpaH Asnarcko-TuxookeaH-
CKOTO PErMOHa K BOIIPOCY COOTHOLIEHV CBOOOMDI
YCMOTpeHVsl apOuUTpOB ¥ COOMIOfEHNsT IIPUHIMIIA
€CTeCTBEHHOI! CIIPaBe/IMBOCTY IIPU PACCMOTPEHUN
3asB/IeHNs1 00 OTMeHe apOUTPaXKHBIX peruenuit. s
aHam3a 0bUIM BeIOpanbl Cunranyp, [onkoHr n Ma-
Marsns — ObIBLIVe KOTTOHUM BenmkoOpuTanmm — Kak
IPEfiCTABUTENN CTPaH AHITIOCAKCOHCKOTO IIPaBa,
a TaKKe KaK CTPaHBI C aKTUBHO Pa3BUBAIOLIVMMUCA
9KOHOMMKOI U CUCTEeMOIT cyponponusBoacta [Ep-
MakoBa 2015:4].

2. CuHranyp

3axkoHofarenbcTBo CHHramypa paspendeT ap-
OUTpaXx Ha MEXIYHAPOSHBI KOMMEpPUYECKIil U ap-
OUTpaXX BHYTPEHHMX CIOPOB. ApOUTpaxk BHYTPEH-
HJX CIIOPOB PeryanpyeTcs 3aKOHOM 00 apouTpaxe
2001 r. (Arbitration Act; manmee — AA), MexjyHa-
POZHBIIT — 3aKOHOM O MEX/[YHapOJHOM apOuTpake
(International Arbitration Act; gamee — IAA)S.

B Cunramype ocHOBaHMe, TIpefycMaTpyBaoliee
OTMeHy apOMTPaXKHBIX peILIeHWil 3a HapylleHMue
IPVMHINUIIA eCTeCTBEHHOJ CIPaBeIMBOCTY, 3a-
KpemieHo B cT. 24(b) IAA, ycranaBmBaroleit, 4To
TOCYapCTBEHHBII CYJ| MOXKET OTMEHUTDb apOUTpaK-

3 International Law Association: ‘Annex to Resolution No. 4/2016: Inherent and Implied Powers of International Arbitral
Tribunals: Recommendations’ adopted at the 77" Conference of the International Law Association, held in Johannesburg,

South Africa, 7-11 August, 2016.

4 Zermalt Holdings S.A. v. Nu-Life Upholstery Repairs Ltd., [1985] 2 E.G.L.R. 14.

> |bidem.

5 International Arbitration Act 1994. URL: https://sso.agc.gov.sg/Act/IAA1994 (accessed date: 24.02.2023).
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HOe pellleHVIe HA OCHOBAaHUM COOTBETCTBYIOIIErO 3a-
ABJIEHNA CTOPOHBDI, €C/IV YCTAHOBUT, YTO «B CBA3Y C
BBIHECEHJEM apOMTPaXKHOTO pelIeHNs IPOV30LIIO
HapyLIeHNe eCTeCTBEHHON CIIPaBeIMBOCTHU, KO-
TOpOe HaHeC/Io yiiep6 IpaBaM Kakoii-mbo cTopo-
Hb». Kak 3ameTun k. A. Pajgyka B OTHOIIIEHM 9THUX
THIOTIOXKEHWII, «HU OJJHO TOCYAApCTBO He JONYCTUT,
4TOOBI apOUTPAXKHOE peliieHNe ObITIO BbIHECEHO VTN
IPMBEIEHO B MCIIOJIHEHJE Ha €ro TepPpUTOpUM, He
MMesl BO3MOXXHOCTH ITIepeCMOTpPETDb pelleHue Wn,
10 KpaliHeil Mepe, He IPENOCTaBUB CTOPOHAM BO3-
MOXXHOCTY OOpaTUTbCA B CYH, €C/M MMENIO MeCTO
HapyLIeHNe Hajle)Xallell IIpaBoBol IPOLIERyPhl»’.
HecmoTps Ha 0011eMIPOBYIO TEHAEHIIMIO POCTa
4yICc/Ia 3asiB/IeHNIT 00 OTMeHe apOUTPaKHBIX pellle-
HMII B CBA3Y C HapyILIEHNeM IPVMHIMIIA eCTeCTBEH-
HOJl CIPaBeIIMBOCTY BC/IEACTBME IPENB3ATOCTH,
(bakTiyecKas WM o4eBNUHASA IPEAB3ATOCTD PEIKO
YIOMMHAETCA B OTHOIIEHNI MEXIYHAPOJHbIX KOM-
MepuecKkux apourpaxei, npoBogumblx B CuHra-
nype. OfHAKO yTBEPX/EHUA O TOM, YTO CIIyIIaHMe
OBUIO HeCITpaBeJINBBIM 1 YTO IIpaBa OFHOI U3 CTO-
POH Ha JIO/DKHYIO IIPOLEAYPY PacCMOTPEHMsA CIopa
OBUIV HapYLIEHBI, 3aAB/IAITCA JOCTATOYHO PErysap-
HO. B cBA3M ¢ aTMM cypamu CuHramypa Obu1a IpoBe-
JieHa JleTa/IbHasA OljeHKa YKa3aHHBIX OCHOBAHMIL.
Ananus c1. 24(b) IAA, xak ykaseiBaet A.J. ITyn-
ne [Pulle 2012:70], mosBonser cuenaTh ABa BHIBOJA.
Bo-nepBblX, HapylLIeHNA €CTECTBEHHON CIIPaBe[IN-
BOCTYM MOTYT He MMeTb TaKMX IOC/IeCTBIIL, KOIza
apOUTpakKHOe pelleHNe JJO/DKHO ObITh OTMEHEHO
WIM He IPUBEJEHO B MCIIONHeHue. VIHpIMu coBamy,
cyn CuHramypa MO>KeT He OTKa3aTb B ITPUBEEHUN
B JVICTIO/IHEHNE apOUTPa)KHOTO PelIeHN s, TOCKOIbKY
HapyILIeHUe ABIAETCA HEeNOCTATOYHO CepPbe3HBIM,
OJ{HaKO OH MOYKeT IIPY TeX ke PaKTUIeCcKIX 00CTos -
TeIbCTBAX OTMEHNUTD PelleHNe, CTh YCTAHOBUT, YTO
C/IeICTBMEM HApYILIEHVs eCTeCTBEHHOJ CIIpaBefn-
BOCTH IIPM PAcCMOTPEHMU CIOpa OyfeT ABIATbCA
yiepb i CTOpPOHBI, IHofaBiueil xanoby. Takum
obpasoMm, ct. 24(b) JAA MoOXeT TpaKTOBaTbCsS Kak
yKas3aHye apOMTpPaXKHBIM CyfjaM, IIPOBOMAIINM ap-

OutpaxkHble pasbuparenpctsa B CuHramype, mpu-
Iep)KMBATbCA OIPefie/IeHHbIX OCHOBHBIX CTaHZAp-
TOB €CTECTBEHHON CIIpaBeyIMBOCTU. Bo-BTOpBDIX,
«TpaBa J060I CTOPOHBI» OXBATHIBAIOT HE TONBKO
PAL TIPOLIECCYa/lIbHBIX IIPaB, HO TaKXKe MaTepu-
aZbHble TpaBa. HapymeHue RO/DKHO MMeThb IIO-
cnenctBuA. COOTBETCTBEHHO, [ja)ke Cepbe3Hble Ha-
pylleHus He OYAyT IIPMHMMATbCSA BO BHMMaHMe
B COOTBeTCTBUM CO CT. 24 (b) IAA, ecrn He Oyzer
npyyKHeH yiiep6. BonpIIMHCTBO MccneoBareet
OTMEYAIOT, YTO HAHHbIII IOAXO AB/IACTCA IIPABIUIb-
HBIM, TaK KaK I'MOKOCTb 11 HehOpMasIbHBII XapaKTep
apOutpaxka (KOTOpBINI BBIOMpAETCS CaMUMMU CTO-
poHaMu) ObUIM OB CKOMIIPOMETVPOBAHBI, €C/u Obl
nioOble IpolieccyanbHble HapyILIeHNs, KaKuM Obl He-
3HAUNMTE/IbHBIM OHY He OB/, HO He IIPUYMHAININE
Bpefia, O3BOJIA/IN Obl TOCYAAPCTBEHHOMY CYAY OT-
MEHATb apOUTPaXKHOE PellleHVe B COOTBETCTBUM CO
cr. 24(b) IAA.

B nene John Holland Pty Ltd v. Toyo Engineering
Corp 2001 r.* Beicokuit cyy CuHramypa M3moXuI
OCHOBaHIA, KOTOpble HEOOXO/VIMO YCTaHOBUTD LA
OTMEHBI apOUTPAXKHOTO PellleHNsA Ha OCHOBAHUM Ha-
PYLIEHUM eCTeCTBEHHOI CIIPaBeMBOCTI’. Y TBEPIK-
[as 3TV KPUTEPUH, CY, UHTEPIPETUPOBAJI CT. 48 AA,
HO B paMKaXx IIOCTIeAYIOLIVX fie/l ObIIO YCTaHOBJIEHO,
YTO 3T KPUTEPUM TAKKe IPUMEHMMbI K TOIKOBA-
Huio cT. 24(b) IAA. B nene Soh Beng Tee & Co Pte
Ltd nporus Fairmont Development Pte Ltd" Amnen-
JAUMOHHBIA Cyf, CHMHramypa WU3IOXII IO3ULNIO
B OTHOLIGHM) TOTO, KaK IIPUHIMNI eCTeCTBEHHO
CIIPaBEe/IMBOCTYU JEJCTBYeT B apOMTPaXKHOM pas-
OuparenbcTBe, M Kakoil HabOp KpuTepueB Cleny-
eT JMCIIONb30BaThb B KaueCTBe OTIIPABHON TOYKM B
HOCTIEAYIOIMX PelleHNAX JIA OLEHKMU 3asBIICHNUI
0 TOM, 4TO IPMHIIUIIBI €CTECTBEHHOI CIIPaBe/INBO-
CTY OBUIM HApYLIEHBI B apOUTPaKHOM IIpoLiecce.

Cypmebnas mpaktuka CuHramypa Im03BOJIsIeT
BBIJICINTD JIBA OCHOBHBIX TpeOOBaHNsA, KOTOpbIE
JIO/DKHBI COOMIOATBCA I XapaKTepPUCTUKY IIPO-
IeAypbl PacCMOTPEHMA CIOpa KaK COOTBETCTBYIO-
Llell eCTeCTBEHHOl CIPaBEeIIMBOCTI: BO-IIEPBbIX,

7 CRW Joint Operations v. PT Perusahaan Gas Negara (Persero) TBK [2011] 4 SLR 305. URL: https://jusmundi.com/en/docu-
ment/decision/en-crw-joint-operation-v-pt-perusahaan-gas-negara-persero-tbk-judgment-of-the-court-of-appeal-of-
singapore-wednesday-13th-july-2011 (accessed date: 12.05.2023).

& John Holland Pty Ltd (John Holland Construction & Engineering Pty Ltd) v. Toyo Engineering Corp (Japan) [2001] 1 SLR(R)
443. URL: https://www.elitigation.sg/gd/s/2001_SGHC_48 (accessed date: 25.02.2023).

° Bbiny BblpaboTaHbl Clefytolme KpUTeprm oLeHKN: 1) Kakoe NpaBuiio eCTeCTBEHHON CNpaBeAnBOCTM Bbl10 HaPYLIEHO;
2) Kak 3TO KOHKpETHOe MpaBufio 6biNo HapylleHo; 3) KakuM 06pa3oM [aHHOe HapyLlIeHWe CBA3aHO C BblHECEHWEM
apbUTPaKHOTO peLueHNs; 4) KakuM 06Pa3oM 3TO HapYLUWIIO NpaBa 3aNHTEPECOBAHHON CTOPOHBI.

1 Soh Beng Tee & Co Pte Ltd v. Fairmount Development Pte Ltd [2007] SGCA 28. URL: https://www.elitigation.sg/

gdviewer/s/2007_SGCA_28 (accessed date: 12.05.2023).
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apOUTp JO/DKEH IPOBECTH CITYLIaHMe, KOTOPOe B Iie-
JIOM MOXXHO OXapaKTepy30BaTh KaK CIIpaBe/IMBOe
(T. €. OTCYTCTBYIOT 3/IeMEHT HPEB3ATOCTHU); BO-
BTOpBIX, apOUTpaKHOe pellleHNe He JO/DKHO CO-
Jiep)KaTh TONKOBaHMA (HAKTOB, B OTHOLIEHUY KOTO-
PBIX CTOPOHA He VIMe/Ia BO3MO>KHOCTH IIPeACTaBUTD
HO3NILINIO.

BonbIIMHCTBO [ie/I, CBA3AHHBIX C 3asABICHUAMU
0 HapYyLIEHVAX IPUHIVIA eCTeCTBEHHOI CIIpaBef-
JIMBOCTY B YacCTH IIPOLEAYPBI PaCCMOTPEHMsA CIIO-
pa, 0OBIYHO Kacanuch CUTyaluii, KOrfa apouTp He
03BYYMBAeT CBOMX IIPEABAPUTENbHBIX NMO3ULNUI O
(akTax 11 3aKOHe, TPe/ICTaB/IeHHbIX IIPeJiCTaBUTEIA-
MM CTOPOH. B TakoM KOHTEKCTe BO3HMKAJ BOIIPOC,
JIeVICTBYeT /I apOUTP B paMKax IpefoCTaBIeHHBIX
€My AVCKPeLVIOHHBIX IIOJTHOMOYMII WIM BBIXOZUT
3a ux pamku. CHHramypckme CyAbl IOJIAraloTcs B
TaKUX CUTYALMAX Ha OOIIIe TIOTI0XKeHMs CYAeOHO
HPAaKTUKY, KOTOpas CTpeMUTCA cOanaHCUpOBATh
3¢ deKTUBHOCTD apOUTPAKHOTO pasbyuparenbCcTBa
¢ HEe0OXOOUMOCTBIO 00€eCIIeYeHNs TOr0, YTOOBI OC-
HOBHbIE 3/IEMEHTBI CIIOpa ObIIM M3BECTHBI CTOPO-
HaM, a TaKkxe apoburpy: «IIpu peurennn Bompoca o
TOM, HapyIIWIO M pellleHne TpuOyHama mpaBuia
€CTeCTBEHHOII CIIPaBeJIMBOCTY, HEOOXOVIMO CHa-
4ajIa CIPOCUTD, AEJICTBUTEIBHO /U 3TOT BOIPOC 00-
CYXZIaJICsl B XOfle apOUTPaKHOTO pa3byuparenbCcTsa
Wi xe apbutp (TpubyHan) HMpOSBUI CaMOCTOS-
TEIbHOCTD 11 BBIIBMHYJI CBOM UJIeV, He TIOIKpPEIl/IeH-
HbIe JJOKa3aTe/lbCTBAMU, IPECTaBICHHbIMA Iepe]
HuM»''. Takum o6pasoM, Ipy OLieHKe apryMeHTOB
CTOPOHBI B OTHOLIIEHNY aHOHCHPOBAHNUA apOUTPOM
CBOeI! IpefiBapUTeIbHON Mo3uiuy cyfapl CuHramy-
pa NpUAepKUBAIOTCA MHEHUSA, 4TO apourp (Tpu-
OyHa) He 00sI3aH 3TOTO Jie/IaTh, TAK KaK 3HAYeHMe
VIMeeT JJO/DKHAsA OLieHKa (haKTOB U IIO3UILINY IIPY BBI-
HECEHV PelIeHN.

B 2011 r. Boicokuit cyp CuHramypa yCTaHOBMIII,
4TO apOUTP HAPYLINI IPaBIJIA CTYLIAHUA. DTO Iep-
BbII1 3apeTUCTPUPOBAHHBII C/Ty4ail, B KOTOPOM CTO-
poHa ycremso ybemya cys CHHramypa OTMEHNUTD
apOMTpa)KHOE pelleHVe Ha TOM OCHOBAHWM, YTO
OBUIM HapyIIeHBI IPUHLVIIBI €CTeCTBEHHON CIIpa-
BEJIVIBOCTIL.

B pmene Front Row Investment Holdings
(Singapore) Pte Ltd mporus Daimler South East Asia

Pte Ltd"? cropona Front Row yTBepxpana, uto ap-
OMTp HapyIIWI IPABIU/IO CTYIIAHVA, KOTA COCPENo-
TOYM/I BHUMAHNE I PACCMOTPEN TOTbKO OfVH (PakT
BBeJleHNA B 3a01Ty>K/ieHMe, 0 KoTopoM 3asBia Front
Row, x0T Ha caMoM Jieie OBUIO 3aABUIEHO O TpeX.
Jpyrumu cnoBamy, apOUTp QakTUIeCKu MPOUTHO-
PUPOBAI Ba apryMeHTa.

B pene CBS mporus CBP" AnennsauyoHHBIN
cyn, CuHramypa Ipyiuesn K BBIBOAY O TOM, 4TO aK-
TUBHOE JCIIONb30BaHMe apOUTPOM CBOOOADBI Yc-
MOTpPEeHNs IIpU OTKase OffHOIl M3 CTOPOH B fjaue
YCTHBIX NOKa3aHMII ObUIO HapyLIeHueM HPMHIIMIIA
€CTeCTBEHHOIl crpaBegMBOCTH. COOTBETCTBYIO-
e NpaBMlIa, PEryIMpyIolie 3TOT KOHKPETHBIN
apOuTpax, JENICTBUTENBHO IPefOoCTaB/IsIN apou-
TPY OIpeNie/IeHHYI0 CTEIIeHb YCMOTPEHN A, BK/II0Yas
«CaMyI0 IIVPOKYI0 CBOOOLY JeVICTBUIT», paspelleH-
HYI0 3aKOHOJJATEIbCTBOM, «/Is 06ecredeHys crpa-
BEJIVIBOTO, ONEPATUBHOTO, 3KOHOMIYHOTO U OKOH-
YaTe/[IbHOTO paspelleHns cropa». OfHAKO ObUIO
YCTaHOBJICHO, YTO TaKOe YCMOTPEHMe, XOTS 1 IIPO-
KO€ B CBOUX IPAMO BBIPQKEHHBIX (POPMY/INPOBKAX,
He IIpeJHA3HA4Ya/Ioch I TOTO, YTOOBI MO3BOINTD
apOMUTPy OTKa3aTh CTOPOHE B IPaBe, KOTOPOE OHA B
IPOTUBHOM C/Tydae uMesa Obl, HapuMep, Ipy fjade
YCTHBIX TI0OKa3aHMil. VIMEHHO Ha 3TOM OCHOBaHMM
apOuTpaxkHoe peleHye 6bIIO OTMEHEHO BbIcoKuM
cypoMm CuHramypa.

ApOuTpbl HOB3YIOTCA OINpPEeNeNeHHOI CTelle-
HbBIO IPOILEAYPHOTO YCMOTPEHMA B KOHTEKCTe WX
OecIpyUCTPacTHON ¥ He3aBUCUMOIL POJIN JINLY, TIPU-
HMMAIOLIVX pelleHus B apoutpaxe. Apbutpam He-
obxoziMMa, 0 KpaiiHeil Mepe, HEKOTOpas cBobopa
JIeVICTBUI, YYUTBIBAsI XapaKTep apOUTPaKHOTO pas-
6uparenpctsa. Hanpumep, apoutpaxxuoe ycMorpe-
H1te TpebyeTCst B 00CTOATeNIbCTBAX IIPOLIECCYaTbHO-
ro TYIMKA, KOIZia CTOPOHBI He MOTYT JOTOBOPUTbLCA
O TOM, KaK U KOTfia JJO/DKHBI OBITb IPeAIPUHATHI
OIpefie/IeHHbIe Iaru.

Vcxonsa us nopxopna cypoB CuHramypa, HecMo-
TSl Ha TO 4YTO apOUTPBI 00/IANAIOT OIpeeNeHHO
CTEIeHbI0 CBOOOJBI YCMOTPEHNA, KaK PACCMOTPEHO
BBIIIIe, HUKAKasi CBOOOJA YCMOTpeHMs He Ipeobiia-
faeT Haj 00s3aHHOCTAMU apOUTPOB 1O obecrede-
HIIO COOMIOfIeH A IPMHIIUIIOB eCTeCTBEHHOI CIIpa-
BEJIMBOCTY B apOUTPasKHOM pa3OMpaTesibCTBe.

" Sobati General Trading LLC v. PT Multistrada Arahsarana [2009] SGHC 245. URL: https://www.elitigation.sg/

gdviewer/s/2009_SGHC_245 (accessed date: 12.05.2023).

2 Front Row Investment Holdings (Singapore) Pte Ltd v. Daimler South East Asia Pte Ltd [2010] SGHC 80. URL: https://www.
elitigation.sg/gd/s/2010_SGHC_80 (accessed date: 12.05.2023).
13 CBS v. CBP [2021] SGCA 4. URL: https://www.elitigation.sg/gd/s/2021_SGCA_4 (accessed date: 12.05.2023).
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3. ToHKOHT

B ToHKOHre NONOXKEHUA O HApYLIEHUM ecTe-
CTBEHHOJ CIIpaBe[IMBOCTU W3JIOKEHbI B CT. 46
Opnonanca «O6 apoutpaxe» 2011 1. (Arbitration
Ordinance)", koTopas ycTaHaBIMBaeT, 4To:

1) CTOPOHBI JO/KHBI PacCMAaTpMBAaThCA Ha
PaBHBIX;

2) Upu TpOBefeHUM apOUTPAKHOTO pasom-
paTenbCcTBa MM OCYILeCTBICHNY TI0OBIX TI0THOMO-
41i1, BO3/IOKEHHBIX Ha apOMUTPaX, OH JJO/DKEH:

a) OBITb HE3ABUCUMbIM;

0) [eiicTBOBaTH CIpaBelIMBO 1  Oecrpu-
CTPACTHO, TIPEJOCTABIIAA CTOPOHAM Pa3yMHYIO BO3-
MOXXHOCTb VMI3TIOXX!Tb CBOM JOBOJBI U OTBETUTDb Ha
JIOBOJIbI OIIIIOHEHTOB;

B)  JCIIO/Ib30BATh IIPOLIEAYPbI, COOTBETCTBYIO-
11Ie KOHKPETHOMY ieTy, 136eras HeHy)XHBIX 3ajiep-
KeK M/IU PacXofioB, YTOObI 00eCIeYNnTh CIIpaBeiIn-
BBIe CPEICTBA JIA pa3pelleHs CIIopa.

B TonkoHre f0Ka3aTh HapyLIEHNE €CTECTBEHHON
CIIPaBeIMBOCTY JOCTATOYHO CIOXHO. B oTmmunme
or Cunramypa, cyapl [OHKOHra He BbIpaboTau
KpUTEpUeB HapYLICHNS eCTeCTBEHHON CIIpaBellln-
BocTu. Ha npakruke (cMm. Hanp., feno Grand Pacific
Holdings Ltd v. Pacific China Holdings Ltd)" rocy-
JAPCTBEHHBII CYJ| YKa3bIBaET, YTO MEXK/YHAPOIHbII
KOMMepYecKuit apouTpax o6magaer UMpoKoii CBO-
0010i1 HeJICTBUIL IIPU PAaCCMOTPEHNN fieIa.

[Topxop cynos [oHKOHTa (IO CpaBHEHMIO € CYHa-
vy CHHramypa) 3ak/ao4aeTcsi B TOM, 4TO B PeIKUX
CIy4asX Cyfbl MOTYT OTMEHATH PELIeHNs IO Ipu-
Yy[He HApYIIEeHNA eCTeCTBEHHOI CIIPaBelIMBOCTH,
flaxe ecmum He OBUIO JIOKa3aHO IPUYMHHO-CIIEf-
cTBeHHOI cBsAsu'®. B CuHramype BOIpOCHI Ipu-
YIHHO-C/IEICTBEHHON CBSA3M AB/IAKTCA OZHUM M3
KpUTEpUEB J/I1 OTMEHBI apOUTPa’KHOTO peIIeHNA.
B pmene Grand Pacific Holdings Ltd v. Pacific China
Holdings Ltd anemrannonnsiit cyn fonkonra pac-
CMaTpMBaj BOIPOC O HAPYIIEHUN eCTEeCTBEHHOI
CIIpaBeIMBOCTY M YKa3aJl, 4TO B C/Iydae oOHapyKe-

HJA HapYIIEHNA CyJ MOXET TeM He MeHee OTKa3aTb
B OTMEHE apOMTPAKHOIO peLIeHNs, eCIU COYTeT,
4TO pe3y/IbTaT PaCCMOTPEHMsA CIIOpa «He MOT OBbITh
VIHBIM», T. €. HapyILIeHJe HIKAK He [OB/IUIO0 Obl Ha
HETO.

OrHOCKTENbHO HefjaBHO Cyp [oHKOHra mpope-
MOHCTPMPOBA/l ~ PEIINTEIbHO HPOapOUTPAKHYIO
HO3NIMIO B PELIeHNM, IOfYePKHYB BBICOKNE IIOPO-
TV HapylleHNs, KOTOpble HeOOXOAUMO YCTaHOBUTD,
Hpexje 4eM apOuTpakKHOe pelleHue MOXKET OBITb
ormeHeHo. B mene LY nporus HW' cyp otkasan B
YZIOB/IETBOPEHMY 3as1B/IeHVsI 00 OTMeHe apOouTpax-
HOTO pelleHNA B CBA3YU C OTCYTCTBUEM YKa3aHNA B
apOUTPa)KHOM pelleHNN KIIF0UeBbIX, 10 MHEHMIO 3a-
SIBUTEJISI, BOIIPOCOB 11 000CHOBaHMI1 BBIBOZOB. [Ipn
paccMoTpeHuy 3asiBlIeHNs 00 OTMeHe apOUTPaKHO-
IO pelleHNs TOCYAPCTBEHHBII CY/ COCNIANCA B TOM
4yc/ie Ha OOIIMPHYI0 CYLIECTBYIOLIYIO NPaKTHUKY,
KOTOpas HPUAEPKMBACTCA IO3ULMNY, YTO OTMEHa
apOMTPa)KHOTO peLIeHNA JOIYCKaeTCsd TONMbKO B
CITy4asx CyI[eCTBEHHBIX OLIMOOK, C/IefICTBIEM KOTO-
PBIX ABJIAETCA yllleM/IeH)e ITPaB I MHTEPECOB OTHOI
U3 CTOPOH CIIOpa.

Cyn ykasaz, 4to apbutp (TpubyHam) caMm ompe-
Jie/iAeT CTeIleHb MOAPOOHOCTU YKa3aHMUSA MOTHBOB
BBIHECEHMS, TaK KaK Iie/ib apOUTpaXka 3aK/Iodaer-
CA B CIIPaBeUIMBOM M ONEPATMBHOM pa3pelIeHnN
criopa 6e3 HeOOOCHOBAHHBIX 3ajep>kKeK M MOION-
HUTEbHBIX pacxonoB. Cyj cHenan akLeHT Ha TOM,
YTO MOAXOAUTD K ApOUTPAKHOMY PEIEeHNIO JO/DKHO
PasyMHO, He IbITasACh MCKaTh OCHOBAHMII /IS OTMe-
HBI B /II00BIX OLIMOKax 1 HeTouHOCTsX. [Ipu atom
TaK)Ke BXHO IPOABIATH OCMOTPUTENBHOCTD HPK
HIPMHATUN PelleHNsA O TOM, afieKBaTHO /M apOuTp
(TpubyHam) paccMOTper BOIIPOC, YTOOBI 130€XaTh
MI0OBIX IOIBITOK IlepecMOTpa apOUTPaKHOTO pe-
IIEeHNUA.

Takum o6pasom, cyn ToHKoHra eme pas Iof-
YepKHY/I ZONYCTUMOCTb ¥ HEOOXOAMMOCTb peajn-
3anuy cBOOOABI YCMOTPEHNUA KaK AUCKPELVIOHHOTO
HOJTHOMOUMS apOuTpa B paMKax apOUTPakKHOTO
pasbuparenscTBa. [l CTOpOH ke 6BUI0 0COOEHHO

4 Arbitration Ordinance, Cap. 609 of the Laws of Hong Kong. URL: https://www.elegislation.gov.hk/hk/cap609 (accessed

date: 30.03.2023).

> Grand Pacific Holdings Ltd v. Pacific China Holdings Ltd [2012] 4 HKLRD 1. URL: https://hsfnotes.com/arbitration/wp-
content/uploads/sites/4/2013/02/Grand-Pacific-Holdings-Ltd-v-Pacific-China-Holdings-Ltd-in-lig-No-1-2012-4-HKLRD- 1.

pdf (accessed date: 30.03.2023).

6 Cm. Hanp., Tronic International Pte Ltd (Singapore) v. Topco Scientific Co Ltd (Taiwan) [2016]. URL: https://doylesar-
bitrationlawyers.com/tronic-international-pte-ltd-singapore-v-topco-scientific-co-ltd-taiwan-and-others-2016-hkca-
371-2017-4-hkc-481-cacv-235-2013/ (accessed date: 12.05.2023).

7 LY v. HW, [2022] HKCFI 2267. URL: https://doylesarbitrationlawyers.com/ly-v-hw-2022-hkcfi-2267/ (accessed date:

12.05.2023).
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0003HaYeHO, YTO OHM He MOTYT O0OpalaTbCs B CYA
C IPOCH00IT OTMEHUTD APOUTPAXKHOE PelIeHNe TIPO-
CTO C L]e/IbI0 IOBTOPEHNS JOBOJIOB, KOTOPbIE MOIJIN
OBITb He OTPa)KEHBI M/IV HeTIO/THO U3JI0XKeHbI TPuoy-
HAJIOM B €TO PeLIeHNUN.

Ba)HO OTMETUTD, YTO, ICXOA 13 ITO3ULINY CYLOB
ToHKOHTa, laXKe B TeX CTy4Yasx, KOIZla MMeeT MeCTO
ombKa B IIpaBe, apOUTPAKHOE pellieHNe He MOXKeT
OBITb OTMEHEHO, eC/IM TOTIbKO OLIMOKa, JOITyIleHHas
apOuTpaxkeM, He IIpefCTaB/IsAeT COOOI HapylLIeHMe
€CTeCTBEHHOI! CIIPaBe/INBOCTY WM HeCOOMIofieH e
COITIACOBAHHOJ CTOPOHAMM apOMUTPa>KHOI IIpolle-
Iy PBl, KOTOPBIE JOJDKHBI OBITH JOKAa3aHBI CTOPOHOIL.

4, Manmansusa

OcHOBaHVA 1A OTMEHBI apOMTPaXKHBIX pellle-
HII B COOTBETCTBUM C 3aKOHOJaTeIbCTBOM Majraii-
3UM TIOBTOPSIIOT OCHOBaHMA TUIIOBOTO 3aKOHA, HO C
HebonbiMy n3MeHeHysmu. IIyukr 1(b) ct. 37 3a-
koHa Manaiizuu 06 apoutpaxe 2005 r. (manee — AA
2005 r.)"® m03BOJIsIET OTMEHATD ApOUTPAXKHOE Pellle-
HJie, €C/IY OHO NIPOTMBOPEUNT IMyOINIHOMY HOPAL-
Ky Maraiisun. B cBor odepenp, peleHne, BbIHECEH-
HOE C HapylleHNeM eCTeCTBEHHON CIIPaBeINBOCTH,
HPOTUBOPEYUT NYONMMYHOMY NOPAAKY Manaitsun
B cootBercTBNH C II. 2(b) cT. 37 AA 2005 1.

Hecmorps Ha 4eTKy0 (OPMYIMPOBKY HOJIOXe-
Huit ct. 37 AA 2005 r., QenepanbHblil Cyf B fiefe
Master Mulia Sdn Bhd npotus Sigur Rus Sdn Bhd"
yKasaJ, YTO HEOOXOMMO «yIUTBIBATH CEPHE3HOCTD
HapyLIeHNs, aHa/IM3MUpPys ObUIO M HapylIeHue Cy-
I[eCTBEHHBIM JI/Is1 MCXOfla apOUTpaKHOro pas3bupa-
TEIbCTBA».

CreoBaTe/IbHO, €C/IY HapyLIeHNe eCTeCTBEHHOI
CIIPaBeIMBOCTY OBbIIO HECYIeCTBEHHBIM, TO 3asB-
7leHne 06 OTMeHe apOUTPAKHOTO pelieHNs JO/DKHO
OBITb OTKJIOHEHO, «[JaXKe eCNIM CYJi YCTaHOBUT, YTO
VIMEJIO MeCTO Cepbe3HOe HapylleHMe, e/ 9TO Ha-
pylleHue He OKa3ajo Obl peajbHOrO BIMAHMA Ha
pes3y/nbrar, 1 apOUTpPaK He IpUILIe/ ObI K MHOMY BbI-

BOJY, CYJi MOKET OTKa3aTh B OTMeHe apOUTPasKHOTO
pelLIeHV».

Kak ormeuaer Y.K. X0, 3aTpyaHuTenpHo cMo-
JIeIPOBATh CUTYALNIO, KOT/]A CYIleCTBEHHO® Hapy-
IIEHMe eCTeCTBEHHOII CIPaBeIIMBOCTY He OKaXeT
peasbHOrO BIVAHUA Ha pe3ynbraT. Takas TpPakTOB-
Ka TOCYJapCTBEHHBIM CYHOM IOJIOXKEHNUII 3aKOHO-
JlaTe/IbCTBA IaeT CYAbSAMIU 3HAYUTENbHYI0 CBOOOMY
JIeVICTBUIL IIPY PacCCMOTPEHMM 3asiB/IeHNIT 06 OTMe-
He apOUTPaXKHOTO pelteHns?'.

B pene Allianz General Insurance Company
Malaysia Berhad nporus Virginia Surety Company
Labuan Branch? Beicoxmit cyn Manaitaun cos-
la TpelefieHT B OTHOLIGHNM YCMOTpeHus apbu-
TPOB, 3ALIMIIAIONINIT CBOOOAY IPUHATHS PelleHNiT
TpubyHamamy, Oa3UPYIOLMMICI HA TEPPUTOPUN
Mamaiisun.

B paMkax ykasaHHOro Jena IpefIonaraeMoe
HapyILIeHNe eCTeCTBEHHO CIPaBeIMBOCTY 3a-
KJ/II0YaJI0Ch, 10 MHEHMIO 3asABUTENIA, B TOM, YTO ap-
OUTpaXKHOE pellleHNe He OTPaXKaIO JO/LKHBIM 006pa-
30M paccMaTpyBaeMblil B paMKax CIIOpa BOIPOC 06
00513aHHOCTY HPOSAB/IATh MAaKCUMAJIbHYI JOOpPO-
COBECTHOCTD, a TaKXKe HOBOABI CTOPOHBI, CBA3aH-
Hble C HUM. APIYMEHTbI 3asABUTE/NA B OTHOLICHUM
HapYILIEHNA eCTeCTBEHHOI CIIPaBeIMBOCTY ObUIN
MOJTHOCTBIO OTK/IOHEHBbL. B cBoeM pertenun Brico-
Knit cyp Manaiisuy NOf4YepKHY/, YTO €CTEeCTBEH-
Has CIIPaBeIMBOCTDb He JIaeT CTOPOHE apOuTpaka
IpaBa MONMy4YaTb OTBET apOUTpa Ha BCe IPeHCTaB-
JIeHHbIE IOBOJIBI; JOCTATOYHO TOTO, YTO CTOPOHAM
OBL/IO TIPeOCTaB/IeHO IPABO OBITH 3aCTYLIAHHBIMM
IO 3TVM BOIIPOCAM.

Takum o6pasom, BbI6Op apO6UTPOB He [aBaTh
0060CHOBaHNUA B OTHOLIEHNM BCEX JJOBOJIOB HE MO-
XeT ObITb HENOCPeICTBEHHbIM OCHOBAHMEM [JIA
IPEAIIONOXKEHNA O HAPYIIEHNN eCTeCTBEHHOI CIIpa-
BEJI/IMBOCTY U HaJyIeXKalleil IpaBOBOI IPOLEypbhl,
TaK KaK He CBUJIETE/IbCTBYET O TOM, YTO JHOBOJbI He
OBUIM PAaCCMOTPEHBI M IIPUHATHI BO BHUMAaHNE ap-
6uTpoM (TpubyHaNIOM).

Moscow Journal of International Law

® Arbitration act 2005. URL: https://www.aiac.world/wp-content/arbitration/Arbitration-Act-2005.pdf (accessed date:
12.05.2023).

' Master Mulia Sdn Bhd v. Sigur Rus Sdn Bhd [2020]. URL: https://www.malikimtiaz.com.my/doc/CLJ213.pdf (accessed
date: 12.05.2023).

2 Hoe C.K. Arbitrator’s own knowledge and expertise a license to breach natural justice? A critique of Pancaran Prima. URL:
https://www.ckh.law/an-arbitrators-own-knowledge-and-expertise-a-licence-to-breach-natural-justice-a-critique-of-pan-
caran-prima (accessed date: 12.05.2023).

21 Takas WKMpoKaa cBoboAa AeNCTBUIA MOUTH Cpasy e NposaBunack B Apyrom pewernmn GepepanbHoro cyaa no ageny Pan-
caran Prima Sdn Bhd npotus Iswarabena Sdn Bhd n B gpyroi anennauyum [2021].

2 Mo matepuwanam nybnvkauun Godwin P, Wei L.T. Arbitrator discretion in decision making upheld. URL: https://
uk.practicallaw.thomsonreuters.com/w-025-0062?transitionType=Default&contextData=(sc.Default)&firstPage=true (ac-
cessed date: 12.05.2023).
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H.A. KanyctuHa

B pemenun Boicokoro cyma Manaiisum nopyep-
KVBaeTCst CBOOO/A AeVICTBIUI, IpefoCTaBIsgeMast ap-
OUTpaM B COOTBETCTBUM C 3aKOHOJIATE/IbCTBOM I
OIpefieNIeHNy TOTO, KaKye BOIPOCH M apryMeHTBI
HeOOXOIMMO OTpaXKaTbh B apOUTPAXKHOM peleHNH,
a TaKKe TOT0, 4TO ABJIAETCA CYIeCTBEHHBIM. ApOu-
TpaM JIaHO IIPABO 10 CBOEMY YCMOTPEHMIO YCTaHO-
BUTB, YTO BOIIPOC MOXKET OBbITh pellieH 6e3 jabHelt-
IIEr0 PACCMOTPEHM OT/E/bHBIX aCIeKTOB.

[Ipn paccMoTpenny ap6uTpOM BOIIpocoB, Brico-
Kuit cyz B fene Allianz sicHO aj IOHATD, YTO HeNb3s
3aKOHHO OXXMJIaTh, YTO apOUTpP OYHEeT CKPYIy/Ie3HO
C/IeflOBaTh TNO3ULMAM JIM JTOOBIM KOHKPETHBIM
apryMeHTaM, Ipe/ICTaB/IE€HHbIM OHOM WMV JPYyTOil
CTOPOHOI. ApOUTpBI, UCXOfA U3 mo3uuuu Boico-
KOTO Cyfja, MOTYT IIO CBOEMY YCMOTpeHMI0 GopMy-
JMPOBATh M OOBEANHATD Pas/MYHbIe apIYMEHThI 1
KOHIIETILVIN, @ TAK)XKe Jle/laTh COOCTBEHHbIE OLIeHOY-
HbIe CY)KJIeHIA ¥ BBIBOZIbI B OTHOLIEHNUY BOIIPOCOB,
BBI/IBYHYTHIX IIepe]l HUMM.

Boicokuit cyn Manaiisuy Nmog4epKHys, 4To Cy-
IieOHbIe OpraHbl He OyRyT paccMarpuBarh Paszen 37
AA 2005 1. Kak OCHOBaHue Jiid ane/Aunu. B cry-
Yae IPUMEHEHNA STOTO IOMIOKEHMA Maai3nuiicKue
CyAbl 00sA3aHBI BO3JIEPXKMBATBCA OT IOBTOPHOTO
U3YYEeHVS U OLIeHKM MaTepUasoB, IPefCcTaBlIeHHbIX
panee B apbutpaxe®. Ilo cBoeMy Xapakrepy Ha-
PYIIEHNS eCTeCTBEHHOM CIIPaBeIMBOCTH JTOKHBI
ObITh OueBMAHBIMU. TOT akT, 4TO apOUTpaKHOE
pellleHMe AB/IAETCA WUPPAIVMOHATIbHBIM WIM He-
000CHOBaHHbIM, He AB/IAETCSA OCHOBAHMEM I €r0
OTMEHBI.

5. 3akmrouenue

Cuanraercs, 4TO OTCYTCTBME HEM3MEHHBIX IIPO-
L[€CCYa/IbHbIX IIPABWJI AABJIAAETCA CUJIBHOM CTOPOHOI!
apOuTpaxa, TaK Kak gaeT apoutpam 6osee mMpoKue
BO3MOXXHOCTM [JI CO3[JaHMA COOTBETCTBYIOLINX
HpOLefyp ¥ IPaBuI, IPYMEHUMBIX K PaspelleHIIo
criopa. OHAKO B TAKOM C/Ty4ae BCET/a CYLIECTBYIOT
OIaCeHA 110 TIOBOJY HEOIpeieleHHOCTH, BbI3BaH-
HOIT Ype3MepHOIT CBOOOOVI f1eiICTBIIT apOUTPOB.

ApbuTpaxkHOe yCMOTpeHUe BaKHO I 3aIl0f-
HEHNA TPOOe/IOB, OCTAB/ICHHBIX IIPABUIAMU U Py-
KOBOJAIIMMY IIPUHLUIIAMMY, CHOPMY/INPOBAHHBIMI

B TOM YJC/Ie Pa3/INYHbIMY apOUTPKHBIMYU MHCTHU-
TyTaMU ¥ NPaKTUKOIL. VI3BecTHO, 4TO IpM co3ja-
HJMY IPaBUI He BCE, YTO JO/DKHO OBITh BK/IIOYEHO,
BKJIIOYAETCA VI 4YTO HE JIO/DKHO OBITh BK/IIOYEHO,
He YUYMTBIBAETCHA, NO3TOMY IPeNOCTaBIeHHAsA ap-
OuTpam cBOOOAa OTMEHATb OJHMU IIPOLieCCya/bHbIE
Tpe6OBaHMA ¥ IPUHMMATD APYIUe MOXET IIOMOYb
o6yerynTh apOUTpaXKHBIN mporecc. B To xe Bpe-
Ms OYEBU/IHO, YTO CTOPOHA MOXKET MIOCYUTATH CBOK
IpaBa yIeM/IeHHbIMM, €C/I BBIABUHYTHII €10 apry-
MeHT ObUI OCTaB/IeH 03 BHUMAHNUSA WM OTK/IOHEH
apoutpom. CreoBaTeIbHO, CefyeT u3berarb HoJo-
KeHNI1 (KOTOpbIe JIOXKATCsl B OCHOBY apOUTPaXkKHOTO
pelLleHNs), HPeJIOKeHHBIX apOUTpPOM, HO He Jo-
BEJICHHBIX JI0 CBEJIEHUA CTOPOH, U 110 KOTOPBIM II0-
3ULIUM CTOPOH He ObUIN 3aciTyIIanbl. MHorue xano-
OBl Ha HapylleHue MPaBIUI MPOBEeHNA CITYLIAHNUI
CBA3aHBI C UCIOTb30BAaHNEM MaTepMasoB, KOTOpbIE
He ObIIM PaCKpPBITHI CTOPOHE W/IM B OTHOLIEHUY KO-
TOPBIX CTOPOHE He ObI/IO TIPEI0XKEHO NPeACTaBUTD
CBOIO MO3VLNIO.

I3 aToro cremyer, 4TO BCerja HEOOXOLVIMO
VIMETb YCTAHOBJIEHHBII IPOLENYPHbI IIPOTOKOIL,
KOTOpBIil 00ecIiednBaeT ONpefeleHHOCTb M YCTpa-
HsAeT Npo06/IeMbl, BOSHMKAIOLIME U3-3a peaTn3alum
apOMTpaMy CBOETo IpaBa Ha yCMOTPEHNe.

JelicTByrolas IpaKTUKa IO3BOAET CJENaTh
BBIBOJIbI O HEOOXOAMMBIX Mepax J/I MMHUMU3ALI UK
pucka obpalieHus c 3asBleHueM 06 oTMeHe apou-
TPaXXHOTO peIleHNsA B CBA3Y C HAapylIeHNMEeM ecTe-
CTBEHHOJI CIIPABEIMBOCTH:

1) CTOPOHBI HO/DKHBI O3HAKOMUTBCS C IOJIO-
KEHVIAMM, YCTaHAB/IMBAOMMI CBOOORY yCMOTpe-
HJA, KOTOpble M3JI0)KEHBI B INIPUMEHMMBIX ap6u-
TPaXXHBIX IIPABUIAX, ¥ COOTBETCTBYIOLINM 00pa3oM
CTPOUTH Pa3bUpPaTeNbCTBO;

2)  CTOpOHBI JO/DKHBI, HACKOTIBKO 3TO BO3MOX-
HO, IOIIBITATbCA PEIINTh MeXAY co60il mporeayp-
HbIe BOIIPOCHI, HE OCTAB/IAA UX HA YCMOTpEHMe ap-
OUTpOB;

3) cropoHaMm crmenyeT QOPMYIMPOBATbh 3a-
npocsl K apbutpy (tpmbyHany) Takum obpa-
30M, 4TOOBI JjOCTMYb OanmaHca MeXAy addexTus-
HOJI 3aIIUTONM CBOMX MHTEPECOB U IIPOLENYPHOI
CIIPaBEINBOCTBIO.

23 (Cm. Takxe: Antara Steel Mills Sdn Bhd v. CIMB Insurance Brokers Sdn Bhd [2015] 5 CLJ 1018.
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NMPOLECC CTAHOBJIEHUA U PA3BUTUA
MHCTUTYLUUOHAJIbHOIO APBUTPAMA

B NCMTAHUA

BBEJOEHMWE. B cmamve paccmampusaemcs cma-
Ho67IeHUe NPABOBO20 UHCINUMYMA UHCHUMYUUO-
HanvHozo apbumpaxa 6 Vcnanuu. [Jan kpamxuii
0030p nocmeneHHvIX U3MeHeHULi 8 N00X00e Ucnam-
cK020 3aKOHO0AMens K yKA3aHHOMY UHCIUMYymy
oM NONIHO20 3anperma K NOTHONPABHOMY BK/IHOUe-
HUI €20 8 Npasosoe npocmparcmeo. Vccnedosarvt
3aKoHoOamenvHoe pezynuposarie 06paso6aHus u
npasosozo cmamyca NOCHOSHHO O0elicteyuiux
apbumpaxcHolx yupexcoenuii (danee — IIIJAY), npa-
80845 NPUPOOA UX NOTHOMOYUUL, 00A3AHHOCMET U
omeemcmeennocmu. [lan o6uiuti 0630p mexyujeit
cumyayuu, cesA3auHoli ¢ ux desmenvrHocmoro. Ilo-
KA3aHO UX 3Ha4eHue 6 HOPMUPOBAHUL COBPEMEH-
HOUL cucmembvl mpemetickoz0 pazbupamenvcmea
Hcnanuu.

MATEPMAIJIbBI I METOIbI. Mamepuanom no-
CTLYHUTU MPYObL UCNAHCKUX U TIAMUHOAMEPUKAH-
ckux uccredosamerneti 6 007acmu mpemerickozo
pasbupamenvcmea u MeI0yHAPOOHO20 KOMMepUe-
cK020 apoumpaca, a makice Oeticmeyroujee apou-
mpascHoe 3axoHooamenvcmeo Vcnanuu, 6Kmo4as
A0 axkmos opzanos cy0eOHOU 671ACU, UMEIUAUX
Knouesoe 3HaueHue. Memodonoeuueckyo 0CHO8Y
UCce008aHUs COCMABUNIU 00UeHAY HbIE U HACH-
HOHAY1Hble MemOoObl NO3HAHUS (OUANeKMUYECKUTE
Mermoo, Mermoovl aHanu3a u curmesd, 0e0yKUuu u
UHOYKUUU, CPABHUMENTbHO-NPABOBOLL U UCIOPUKO-
npasosoil memooot).

PE3VIBTATBI MCCJIEJOBAHWUSA. B xooe
npo6edeHH020 UCCIE008AHUS ABMOP PAcKpbleaerm

20

Hanu4ue 6 Vicnanuu mpex ¢axkmopos, npensm-
CMBYIOUSUX NOTTHOUEHHOMY PA3BUMUI0 UHCIUMY-
UUOHANIbHO20 apbumpaxca. Imo, npexode 6cezo,
cnabvle MpaouyuL NpUMeHeHUs mpemetickozo cno-
coba paspeuieHus cnopos kax maxosozo. Vuaue 2o0-
80ps, peuv udem o cnocobe, 6ce eule HeU3BECHTHOM
60MbUUHCINEY HACENEHUS, 3G UCKTIIOUeHUeM Y3KOu
epynnot npogeccuonanos. Omctooa obujee Hedo-
éepue U CKenmuuu3sm, 0CHOBAHHbVIE HA NPUBLIYHOL
YBEPEHHOCU YHACHUKOS 10p206020 060poma 6
Mom, umo 2ocy0apcmeerHoe Cy0onpou3eoocmeo
npedocmassnsem 60nvule 2apaHmuii 3augumol Ux
npas. CoomeemcmeenHo, makue 00uLenpUsHaH-
Hble 6 PA36UMbLX APOUMPANCHLIX NPABONOPAOKAX
npeumyuiecmead, Kak KOHMUOEHYUANTLHOCMb PA3-
6upamenvcmea u omcymcmeue npoyedypot 003a-
JI0BAHUS APOUMPANHO20 PeUeHUs 1O CYuiecmsy,
B0CNPUHUMANOMCS, HA0O0POM, KaK HezamusHbvle
daxmopol.  3amem, 2mo eecomMa yKOpeHeHHbL
Kak cpedu 0e106020 co0Ouiecmea, max u cpeou
aoeokamos Vcnanuu 6321140, 4mo Ha3HA4AeMblil
CMOPOHOU apOump sengemcs ee «ad8oKaAMOM»,
NpU3BAHHLIM NPeOCtnasAmy ee uHmepecvl nepeo
npedcedamenvcmeyouwum apoumpom, umo camo
coboii evi3vieaem Hedosepue K He3A6UCUMOCIU U
becnpucmpacmuocmu ITJJAY u apbumpos. K co-
HaneHur, ykasauHole Pakmopvl 00ycio6nueaom
Kpatine He3HAUUMENbHOE HUCTO APOUMPANHBIX
pasbupamenvcme 6 cmpade, 4mo nopoxoaem
mpemuti akmop: HedoCMamouHo 8viCOKULL npo-
deccuonanvroli  yposerv compyonuxos ITJJAY
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u apbumpos us-3a Hedocmamxa onvima. Aemop
nokasvieaem 6e0yuLyr0 ponv Haubosnee AsmMopu-
memmnuvix ITJJAY 6 npouecce npeodonenus ykasau-
HblX Npo6eMm.

OBCYJXIEHIMA W BbBIBOIDbI. [an xpamxuii
0030p nocmeneHHvIX UsMeHeHUli 6 N00xX00e UCnaH-
CK020 3aKOHOOAMENS K YKA3AHHOMY UHCIUMYmy
om 3anpema K NoiHONPAEHOMY 6K/IIOHEHUI0 €20 8
npasosoe npocmparcmeo. Vlccnedosaruvi 3aKkoHo0a-
menvHoe pezynuposanue 00pa3o6aHus u npasosozo
cmamyca II[TAY, npasosas npupooa ux noaHomo-
uuti, 0ba3aHHOCmell u omeemcmeeHHocmu. Jan
06uuti 0030p mexywieil CUmyayul, Ces3aHHom
¢ ux desmenvHocmoto. Iloxasano ux 3HaveHue 6
dopmuposaruu cospemeHHoil cucmemvl mpereri-
ckoz0 pasbupamenvcmea Vcnanuu. Ilo umoeam
uccnedosanuss asmop obpaujaem 6HUMAHUE HA
M0, 4o HECMOMPS HA UMEIOUsUTE Meco npozpecc
6 COBEPULEHCINBOBAHUL NPABOBO20 Pey/IUPOBAHUS
mpemetickoeo pasbupamenvcmea 6000uie U UH-
CMUmMyma UHCMumyyuoHAaIbHo20 apoumpaxa 6
uacmHocmu, Vicnanuu npedcmoum euje 00712Ul
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DEVELOPMENT OF INSTITUTIONAL
ARBITRATION IN SPAIN

INTRODUCTION. The development of the statuto-
ry regulation of institutional arbitration in Spain has
been briefly outlined at the present study. The legal
status of arbitral institution, the legal nature of its
rights, obligations and liabilities have been examined.
The role of arbitral institutions at the current arbitra-
tion situation in Spain has been briefly outlined.

MATERIALS AND METHODS. The study has been
based upon Spanish legislation, key judicial acts and
works of Spanish and Latin American experts in the

Moscow Journal of International Law - 1 - 2024

field. General scientific methods of knowledge — analy-
sis, synthesis, induction and deduction - have been
applied during the study. Special legal methods - for-
mal-legal, technical-legal, the method of legal analogy,
as well as the comparative legal method - have been
also applied.

RESEARCH RESULTS. The study demonstrates
three factors which obstacle a full-scale development
of institutional arbitration in Spain. The first factor is
that the commercial arbitration itself has been a new
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phenomenon and it has been still unknown to the
most of the Spanish population except a rather narrow
community of professionals. As a consequence, the
most of Spanish business community members put
their best faith upon the judicial way of disputes reso-
lution. As another consequence, confidentiality of pro-
ceedings and absence of appellation remedy have been
treated rather as weaknesses than advantages of arbi-
tration. The second factor is that there has been a
deep-rooted point of view across Spanish business and
lawyers communities that an arbitrator is rather legal
representative of the party he has been appointed by.
Which provokes reasonable doubts regarding inde-
pendence and impartiality not only of an arbitrator,
but an arbitral institution as well. The both factors
outcome a low number of arbitrations in Spain and
activate the third one. The third factor is a rather low
level of competence of arbitrators and arbitral institu-
tions staff due to the lack of practice. The study dem-
onstrates significant efforts of the leading Spanish ar-
bitral institutions in order to eliminate the factors.

DISCUSSION AND CONCLUSIONS. The devel-
opment of the statutory regulation of institutional ar-
bitration in Spain has been briefly outlined. The legal

1. BBenenne

accMaTpMBaeMblil B HacTosILIel paboTe mpey-

MeT JMMeeT, CKopee, IpaKTuieckoe 3HaueHue

M, 0e3yClIOBHO, MpENCTaBIAeT UHTEpeC B
HepBYI0 OYepefb IIA IOPUCTOB, 0OCTYXMBAIOLINX
BHEILIHeSKOHOMIYECKe CHe/IKM C YYaCTeM VCIIaH-
CKUX KOHTpareHToB. OJHAKO, 110 HallleMy MHEHMIO,
OIIBIT IIPABOBOTO PETYIMPOBAHNUA JAHHOTO BOIIPOCa
B VIcmauuu, XoTs OBl B CUJIy CBOErO CBOeobpasns,
MOXET OKa3aTbCA JOCTATOYHO MHTEPECHBIM U A
neneit obuiero passutus B Poccum TpeTeiickoro
pasbuparenbcTBa BOOOIEe M MHCTUTYIVIOHATIBHOTO
apOuTpaxka B 4aCTHOCTI.

Lenpio MccmefoBaHns ABIAECTCA PacCMOTpPEHNe
Hpollecca CTAaHOB/IEHWA U PasBUTUSA COBPEMEHHOI
HOPMaTMBHO-IIPABOBOl ~ OCHOBBI  JIeATE/TbHOCTI
[ITAY' B Vicnanun. ITpu sTom ocoboe BHMMaHUe

status of arbitral institution, the legal nature of its
rights, obligations and liabilities have been examined.
The role of arbitral institutions at the current arbitra-
tion situation in Spain has been briefly outlined. Based
upon the results of the study, the author comes to the
conclusion that despite a significant progress in im-
proving of legal regulation of institutional arbitration
and the commercial arbitration as a whole, Spain has
still quite a long way to go in order to create an effi-
cient system of commercial arbitration and to become
an attractive jurisdiction for international commer-
cial arbitration as well.

KEYWORDS: Arbitral institution, institutional arbi-
tration, arbitral process, legal status of arbitral institu-
tion, liability of arbitral institution
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YZle/IsIeTCA OCHOBHBIM MEXIYHAPOIHBIM IIPAaBOBbIM
MCTOYHMKAM, OKa3aBIUVM IIPsMOE MIM KOCBEHHOE
B/IMsIHIE Ha PeryapoBanye fieatenbHocTy ITJTAY.
IIpexxme Bcero, CTOMT OTMETUTb HEKOTOpOE
CXO[ICTBO Pa3BUTM:A YKA3aHHBIX YUPEKIEHMIl B
Poccun n Vicmanmnm B XX B., KOTOpO€ JTUTEIbHOE
BpeMs TOPMO3MIOCH HeOIaronpuUATHBIMYU  YCIIO-
BUAMM TOTAJIUTAPHOIO TOCYHAPCTBEHHOIO CTPOs
obeux crpaH ¢ abCOMIOTHBIM IpeoOnajaHeM B
TPaK/[JAHCKO-IIPAaBOBOIl  cpepe TOCYHapCTBEHHOI
octunu. Ho ecin 8 CCCP monutika akKTMBHOTO
MEX/YHaPOJHOIO 3KOHOMMYECKOTO COTpYAHMYe-
CTBA HaIpaBU/Ia 3TO Pa3BUTHE IO IYTH MEXIyHa-
POIHOrO KOMMepYecKOro apOuTpaka, TO U30JALNU-
OHNCTCKasl 3KOHOMMYECKas IOIUTUKA JMKTaTopa
@panko i VcraHuio 1 Takol BO3SMOXHOCTH,
YTO B KOHEYHOM CueTe IIPUBEJIO K NapajjOKCaIbHOI
curyanuu. C OffHON CTOPOHBI, MCYEPIIBIBAOIINM

! lpaBoBoe cofepaHre yKa3aHHOro 3aKOHOAATENIbHOrO TEPMMHA POCCUICKOrO NpaBa B CMbIC/Ee MOMOXEHWUIA CT. 2
3akoHa PO «O mexgyHapogHOM KoMMepueckom apouTtpaxe» ot 07 nonsa 1993 r. Ne 5338-1 u cT. 2 DepfepanbHOro 3akoHa
«O6 apbuTpaxe (TpeTenckoM pasbrpaTenbcTse)» oT 29 Aekabps 2015 r.Ne P3-382 cOOTBETCTBYET NPAaBOBOMY COAEPKaHMIO
3aKOHOMATeNIbHOro TePMIMHA MCMAHCKOro npaea “institucion arbitral” B cmbicne nonoxexuit cT. 14 3akoHa «O TpeTenckom
pasbupatenbctee» VicnaHum ot 23 gekabpsa 2003 r. N° 60/2003.
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IPMMEpPOM YKOPEHEHHOCTY TPAULIUN TPETEIICKOro
pasbuparenbcTBa B IPaBOBOI KyIbType Vicmanum
ABJIAETCA JEeVICTBYIOIUI O HACTOALETO BPEMEHM
Tak HasbiBaeMmblii Bogubii Tpubynan (Tribunal de
las Aguas). Ero odunnanbusie HasBanus — Tpuoy-
Han Opocuteneit Jonuusr Banencun (Tribunal de
los Acequieros de la Vega de Valencia) nnmu Co6op-
ubiit Cyp (Cort de Seo, Ha3BaHHBII 110 MeCTY TIPO-
BefleHNA B IIABHOM cOOOpe ropofa, HelpepbIBHAA
JeATEIbHOCTb KOTOPOro 3aJlOKyMEHTMPOBaHa ¢ 960
r. npu xamude Koprnossl A6nypaxmane I1I Bennkom,
XOTsA UCTOPUKY IIOJIATAIOT, YTO OH JEJICTBOBAII ellle
B anoxy Pumckoit umnepun). C gpyroit CTOpOpHBI,
HPOLIIO BCEro oKoyo 40 JIeT ¢ MOMeHTa Havasia CTa-
HOBJICHVsI CHICTEeMBI TPETEIICKOIO pasbyupaTenbCTBa
(B TOM uyC/le MHCTUTYLMOHATBHOTO apbuTpaxka)
coBpeMeHHOro tima. OfHaKO HECMOTPs Ha KOPOT-
KYI0 MICTOPYIO, Pa3BUTHE COBPEMEHHOI'O MHCTUTYTA
TPeTeiCKOro pasbMpaTeNbCTBa XapaKTepU3yeTcs
HOC/IefI0BATeIbHOCTBIO 3aKOHOATE/IbHON 1 IIPaBO-
NPYMEHUTENbHON IONUTUKM, HAIPABIEHHON Ha
npespauienne Vcnanuy B OMaronpuATHYO HOpuUC-
IVIKILIVIO KaK [ BHYTPEHHMX, TaK U JI/IA MeK/yHa-
POIHBIX TPETEeIICKUX pa3bMpaTenbCTB.

[l IpaBOBOTO perylmMpoBaHMsA MHCTUTYLYO-
Ha/IbHOTO apOMTpaka BOOOIIe 11 FOPUMYECKOTO CTa-
tyca [IJIAY B yacTHOCTM MCTIAHCKUII 3aKOHOZATEITb
VICXOAMT 13 C/IEAYIOINX OCHOBHBIX IIPUHIIUIIOB:

1) Tperejickoe pa3byuparTenbCTBO YaCTHOIpPA-
BOBOJI IIPYPOfbI AB/IAETCA OCHOBHBIM BUJOM Tpe-
TeJICKOTO pa3buparenrbCcTBa;

2) TpeTeiicKas [eSATEIbHOCTD, OCYIIeCTBILsie-
Masi OpraHaMMy IyO/IMYHOTO IIPaBa B paMKax HOJTHO-
MOYMIT, TIPEJOCTAB/IEHHBIX ¥IM OTPACIeBBIMU HOP-
MaTUBHBIMU IIpaBoBbIMM akTamu (manmee — HITA),
ABJIAETCA CIIEHMANIbHBIM BUJOM TPETEICKOTO pas-
OuparenbcTBa My6IMYIHO-TIPABOBOI IPUPOJBI;

3) mpenMeToM pa3bMpaTebCTBAa MOTYT OBITH
mo0ble TpaBa, HAXOA’LIMECs B CBOOOLHOM pacIo-
PSOKEHUM CTOPOH, KpOMe C/ydaeB, IpsAMO 3allpe-
IIeHHBIX 3aKOHOM;

4) mpaBoBasg OCHOBA TPETENCKOro pasbupa-
TeNIbCTBA — 3TO COIJALIEHVE CTOPOH CIOpa NOpy-
YUTD OILPefie/IeHHbIM CyO'beKTaM IIPOBECTH TpeTeil-
CKO€ pa30ypaTesIbCTBO;

5)  QYHKUUM TPeTeiCKOro CyAbM BIIpaBe NC-
HOJTHATD UCK/IIOUUTENbHO (PU3MYECKOe NNULIO;

6) IOCTOSIHHO [eJCTByIOIlee apOUTpakHOe
yapex/eHue He MOKET OCYILIECTB/IATb IOPUCAMKIIN-
OHHYI0 QYHKIIMIO U1 He AB/IAETCA YIaCTHUKOM Tpe-
TeJICKOTO pa3buparenrbCcTBa;

- 1.2024

7) TIOCTOSIHHO JeJiCTByIoljee apOUTpaxkHOe
y4pex/eHne oCylecTsAeT QYHKIMIO Hafi3opa 3a
cobmofieHreM TpeOOBaHMII 3aKOHOJATeNbCTBA K
CTaTyCy TPeTECKOro CYyAbY, K IPO3PAYHOCTU €ro
Ha3HaYeHMUA U er0 He3aBUCUMOCTIL.

JInsa peanusanym ykasaHHBIX IPVHIMIOB JC-
O/Ib30BAHBI CTIEYIOLIE TTO/XOMbI:

1) TmpaBOBOE peryImpoBaHNe BHYTPEHHEIO 1
MeX/YHAPOJHOTO TPETelICKOTO pa3bypaTenbcTBa
YCTaHOBJIEHO B OJHOM HOPMaTUBHO-IIPAaBOBOM aKTe
(Tak Ha3pIBaeMOe MOHOpeTryl1upoBaHue) — 3aKOHe O
TPeTeicKoM pa3bupare/bCTBe;

2) TpereiicKoe pasbyMpaTeNbCTBO YaCTHOIPA-
BOBOII IIPUPOABI perynupyeTcsa 3aKOHOM O TpeTeit-
CKOM pa3bupaTenbCTBe;

3) Tperteiickoe pa3bMpaTeNbCTBO IIyOIMYHO-
IPaBOBOI IIPYPOAbI PEryINPYeTcs OTPacIeBbIMM
HITA (lex specialis) ¢ cybcuamapHbIM IIpyMMeHe-
HIeM 3aKkoHa O TpeTelickoM pasbuparenbcTse (lex
generalis);

4) B OCHOBY CMCTEMBI IIPABOBOTO PETYINPOBA-
HMA B KavyecTBe OOIIEero IpaByIa MOJI0XKEHO pery-
JMpOBaHMe TpeTericKoro pasbuparensctsa ad hoc.
Hopwmpl, nocsamennble I1JIAY, BmoueHbl B OfHY
CIeIMa/IbHYI0 M HECKO/IBKO OOIIMX CTaTell yKasaH-
HOTO 3aKOHa.

Takum 06pa3oM, B OTHOLIEHNY OOLIMX TIPYMHIIN-
IIOB PETy/IMpPOBAHNA IIPAaBOBOTO MHCTUTYTA TPeTeil-
CKOro pa3bupare/bCTBa MCIIAHCKWIT 3aKOHOJATENb B
LIeJIOM CTIeflyeT COBPEMEHHOMY IOAXOJY, IPUHATO-
My B Be#YIIVX IIPAaBONOPALKAX MMUPA, B TOM 4UCIIe
B poccuiickoM. OHAKO B OTHOLIEHMM IPaBOBOTO
peryImpoBaHnsa MeXYHapOJHOTO KOMMEpPYecKoro
apoutpaxa (mamee — MKA) mexnay npasomnopsp-
Kamy Vcanuu n Poccmiickoit @epepannm ume-
€TCs CyllleCTBeHHoe pasimnuue. Ecimm poccuiickmii
3aKOHOJATENb CIefyeT JYaTUCTUIeCKOMY IIOLXOAY
(BHYTpeHHee TpeTelickoe pa3buparenbcTBo 1 MKA
PeryImmpyloTcs pasieNbHO CIelMaabHbIMU 3aKOHO-
JlaTe/IbHBIMYL aKTaMM ), TO VICIAHCKUIT — MOHMUCTIYe-
ckomy (MKA perynupyercsi 3aKOHOZJaTe/IbHBIM aK-
TOM O BHYTPEHHEM TPeTeliCKOM pa30ypaTesibCcTBe).

2. ®opMHpOBaHUEe COBPEMEHHOIO IOAX0Aa K
IPaBOBOMY PeryIMpOBAaHNIO TPETEIICKOro pa3om-
paTenbcTBa

2.1. Pedpopma 1953 r. 3aKOH O YaCTHONPABO-
BOM TpeTeiiCKOM pa3bypaTenbcTBe

IlepBoii OMIBITKOV CUCTEMHOIO PETyINPOBAHNA
TpeTeiicKoro pasbuparenscrsa B Vicranum cran 3a-
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KOH O YaCTHOIIPaBOBOM TPETEICKOM pa3bupareib-
ctBe 1953 1. (manee — 3TP 1953)% [lo aToro HOpMBI,
OTHOCAIINECA K TPETeIICKOMY pa3buparebCTBy, CO-
nepkamch B iByx HITA (3akoHe 0 rpa>kjaHCKOM Cy-
JoIpousBoOACcTBe U [paxkaHcKoM Kopiekce Vicnanum
(manmee — 'KIN)), 1 o psiiy BOIIPOCOB He COBIIAZII.
OpnHako B Cuy CYILECTBYIOLIETO B TO BpeMs aBTO-
PUTApPHOTO IOTUTUYECKOTO CTPOs C MAKCHMMA/IbHOI
KOHLIEHTpALMell BJIACTHBIX ITOTHOMOYMII B pyKax
rOCYapCTBEHHBIX OPTaHOB, B TOM YMCIIe Cy[ieOHBbIX,
U CO CTpeM/IeHMeM K MaKCUMAa/IbHOI CaMOM3 0/ ALY
Vicnianuy, B TOM 41CIIe 5KOHOMMYECKOI, YKa3aHHbII
3aKOH Hec B cebe IBOJIHOI HeraTUBHDI 9P PEKT.

Bo-nepsoIx, cT. 22 3TP 1953 3anperuna cropo-
HaM Ha3HAyaTb TPETEeJICKOTO CYAbI0 IPY IIOMOIN
TpeThUX /L. DTOT 3aIpeT IOB/IEK 3a OO0 3arpeT
B VIcmaHMyM WMHCTUTYIIMOHAIBHOIO TPETENCKOro
pasbypaTenbCTBa KaK TAKOBOTO, BK/TIOYAs CO3JjaHMe
u mesaTenbHOCTD [TJTAY.

Bo-BTOpbIX, 3aKOH He cojep>Ka/l yKasaHuUll Ha
MEeX/JYHapOJHOe TpeTelickoe pasbupaTenbCcTBo,
HpefycMaTpuBas TakuM oOpasoM IpUMeHeHue K
HEMY TOTO >Ke peXIMa, YTO U K BHYTPEHHMM pas-
OuparenbcTBaM. JTO BBI3BANO KOHQIUMKT MEXIY
noaxonamu 3TP 1953 u ius specialis MKA x ogHOMY
Y3 OCHOBHBIX MHCTUTYTOB — apOUTPaXKHOMY COIVIa-
nieHuo cropod. Ha TOT MOMeEHT MeXX[JyHapOJIHbII
nopxoy (JKenesckasa Kousenuma 1927 r. u JKenes-
CKMil IpoTOKON 1923 I.) paccMaTpuBas OT/ENbHYIO
TPETENCKYIO 3aIMCh Y TPETENICKYI0 OTOBOPKY B KOM-
MepYyecKoM [OroBOpe CTOPOH KaK pPaBHOILIEHHbIE
Cr1oco6s! 0OpMIEHNsI CTOPOHAMM apOUTPAXKHOTO
cormauenns (ganee — AC). A 3TP 1953 paccmarpu-
BaJl TPETENCKYI0 OTOBOPKY B KOMMEPYECKOM [0-
roBOpe /IMIIb KaK IpefiBapUTe/IbHOE COIJallleHye
CTOPOH IIPMOETHYTh K TPETEICKOMY HOPSAAKY pas-
pelLlIeHNs CIIopa B C/IyYae ero BOSHUKHOBEHNA B Oy-
pyumeM. VapiMu cnoBamu, 3TP 1953 He npusHaBan
JIeVICTBUTENILHOCTD apOUTPA’KHOTO COIVIAIeHN, 3a-
K/IIOYeHHOTO /10 BO3HMKHOBeHus cropa [Fernandez
Rozas 1986:5].

CrnepcTBMEM YKa3aHHOTO IIOfIXOfIa 3aKOHO/IaTerLs
CTaJl CUCTEMHBII 0TKa3 MICIAHCKMX CY/iOB B IIpM3HA-
HUU U VICIIOJTHEHMM MHOCTPAHHBIX apOMTPaXKHBIX
pelleHNiT 1 MHBIX aKToB. Tak, u3 17 onpepeneHunit
Bepxosroro Cypma VicriaHun, BBIHECEHHBIX IO TaKoO-
ro pofa 3asBIeHNAM 3a Hepuon Mexay 1930 r. (rox
patudukanuu Vcnaumeit YKenesckoit Konseniym
u IIporokona) u 1975 . (rop yripasgHeHns aBTOPU-
TapHOTO Pe&XMMa B CBA3YM CO CMEPTHIO JMKTaTOpa

®paHKO), TONbKO YeThIpe NMPU3HAINM VHOCTPAHHOE
apOMTpayKHOE pelleHMe, M MOYTU BO BCEXCTydasx
peub LIJIa O AEVICTBUTENIbHOCTI TPETENCKOI OTOBOP-
KI B KOMMep4eckoM jioropope ctopoH [Ferndndez
Rozas 1986:6]. IloBceMecTHBII XapakTep HOCUIO
IpUMeHEHMe CYJaMM OTOBOPKM O IIPOTMBOPEYUU
apOUTPaXHOTO pelleHNs HYOMIMYHOMY TOPSAKY,
KOTOpasd, KaK IIpaBUJIO, UCIIONb30BANaCh B [BYX
CIyvasx:

1) HajM4Me TPeTeliCKoil OTOBOPKU B JOTOBOpPE
IIPY OTCYTCTBUU MTOCTIEAYIOLIEN OTHENbHON HOTApU-
a/lIbHO 3aBEPEHHOI TPETENCKOI 3alMCU CTOPOH Ha
MOMEHT Hayaja TPeTeiCKOro pasbyupaTenbCcTBa, B
cBsa3u ¢ yeM AC IIpu3HaBanIoCh HUYTOXKHBIM;

2) HamM4Me B JOTOBOpPE CTOPOH YCIOBUA O
nepefiade IpaBOMOYMIT 10 HAa3HAYEHMIO apOUTpOB
TPeTbeMy /Iy, @ VIMEHHO, IIOCTOSHHO JeJCTBYIO-
eMy apOUTPaKHOMY YUPeX/CHUIO.

OnHuM 13 ApPKMX IPUMEPOB TAKON IPaBOIpH-
MEHUTEIbHON IPAKTUKM MOXeT cayxuTb Ompe-
nenenue Ilepsoii xomnernu Bepxosnoro Cypa ot 4
mionA 1975 1., cormacHO KOTOpOMY TakKoe YC/IOBUE
HPOTUBOPEYNUT IyONMMYHOMY HOPSAJKY, «3aKpe-
IUVICHHOMY B HallleM JIefiCTBYIOIeM IIPaBOBOM pe-
Ty/IMPOBAHNM, COITIACHO KOTOPOMY TpeTelicKue Cy-
IbJ TO/DKHBI Ha3HAYATbCA B IOOOM CIydae IyTeM
B3aJIMHOTO COIVIAIIEHMA CTOPOH, 11 He OyfieT MIMeTb
OPUIMYECKYIO CUITY COIIallleHle O Nepefiaye OffHOM
U3 CTOPOH W/IM TPETbeMy NIy IPaBOMOYM Ha3Ha-
YUTDb TPETENCKUX Ccyzeit (cT. 22 3akoHa Vcranum ot
22 pexabps 1953 r.)» [Remiro Broténs 1980:373].
Cregyetr oTMeTUTD, uTO 3T0 OIlpesiesieHue oaBep-
IJIOCh CIIPaBEeIMBOI KPUTUKE CO CTOPOHBI YacTy
JIOKTPUHBI, TaK KaK COIEPXNT B cebe «dpe3MepHoe
IpMMEHeHVe IPYHINUIA ITyOIMYHOTO MOpsALKa, KO-
TOpOE PEIIUTEIbHO IIPENATCTBYET OCYIeCTBIe-
HJIO MHOCTPaHHBIM apOUTPOM €ro JesATeTbHOCTI»
[Cremades 1975:51].

CnenctBueM petictBusa 3TP 1953 u mpaxkTuxu
ero IpMMeHeHMs CyfeOHbIMM OpraHamu ¢ (axTu-
yeckuM urHopuposanueM sKenesckoit KoHBeHIIu
1927 1. v HenpuUCOEAMHEHNEM CTPaHbl K JlalbHEN-
IIMM MEX[YHApOSHBIM KOHBEHIMAM B 00IacTy
apOuTpaXka CTamyM COKpallleHue MHOYTH [0 HY/A
TPeTeficKMX pPa3dMpaTeNbcTB KOMMEPYECKOTO Xa-
paKTepa, OTCYTCTBME IIOCTOSIHHO [eJICTBYIOIINX
apOMTPa)KHBIX YUPEKJEHMII M INPAKTUKM IIPOBe-
fieHns Ha Tepputopun Vcnanuy MeXXmyHapomHOro
KOMMepuecKoro apéurpaxa. B cBow ouepenn, or-
CYTCTBME HNPAKTMYECKO} 3HAUMMOCTM MHCTUTYTa

2 Ley de los arbitrajes de Derecho Privado. — CI1C BOE. URL: www.boe.es (accessed date: 21.09.2022).
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TpPeTeiicKOoro pasbuparenbcTBa MOBJIEKIIO 3a c060it
CHJDKeHJe K HeMY MHTepeca CO CTOPOHBI JOKTPYHBL.

2.2. ITomsbiTKa pedopmbr 1975-1977 rr. Parn-
¢ukanus JKenesckoit (1961) u Hpro-Vopkckoit
(1958) KonBeHIMIT

OTa cUTyalys Hayajga MEHATbCA JIMIIb II0CHe
1975 1., Korjja HOBO€E NpaBUTENbCTBO VcraHum B3A-
710 KyPC Ha MHTETPALVI0 B MMPOBO€E 3KOHOMIYECKOe
coo01ecTB0. ITO MOTPeOOBANO OT 3aKOHOHATENS
pedopMBI IIPaBOBOrO pEryIMpOBAHUA MHCTUTYTA
TpeTeiickoro pasbuparenpcrBa. VI Ha ‘Tom arame
nMednHo MKA cranm 7OKOMOTMBOM [a/ibHENIIETO
PasBUTMA MHCTUTYTa TPETENICKOTO pa3bMpaTeNb-
crBa B nenom. Ilepen sakoHopareneM OTKpPBIINMCH
[iBa B3aMMOCBA3AHHBIX IyTH: pedopMuUpoBaHMe
3TP 1953 u mapanenbHOe BKIIOYEHUE B 3aKOHO-
laTeNIbCTBO CTPaHbl COOTBETCTBYIOMIMX MEX[Y-
HApOJIHBIX MHCTPYMEHTOB DETyIMpPOBAaHUA Tpe-
TeJICKUX pa3bMpaTe/bCTB Yepe3 MPYCOENVHEHNE K
J1eJiCTBOBABLIMM Ha TOT MOMEHT MHOTOCTOPOHHUM
MEXIYHapOJHBIM JoroBopaM. IlepBbiil myTh mpen-
nojnaran pa3paborky lenepanbHoit Kommccuert mo
Kopndukaunu npoexra nooro 3TP. Ho Hecmorps
Ha TO 4TO B 1975 I. IPOEKT HOBOTO 3aKOHA OBIT pas-
paboTaH M paccMaTpuBaica ykasaHHoil Kommccn-
eif’, 1o ero MPMHATHUA Je/IO0 TaK 1 He fouuio. Takum
06pa3om, 3aKOHOZJaTe/b OTPAHNYNIICS IPYUCOEIHE-
HyeM VicnaHuy K MeXIYHapOZHBIM KOHBEHIMAM:
B 1975 . - x EBponerickoit (JKeHeBckoit) KOHBeH-
MU O MeXXIYHapPOJHOM KOMMEPYECKOM apOuTpaxe
1961 r., u B 1977 1. — k Konsenuuu Opranusanmmn
O6pennuennnix Haruit (nanee - OOH) o npusHa-
HUM U TIPMBEJIEHUM B MCIIO/IHEHNE VHOCTPAHHbIX
apbutpaxubix pemennit (Hbro-Vlopkckoit KoHBeH-
1) 1958 r. B OTHOLIEHNY TTOCTOSIHHO JIeiICTBYIO-
VX apOUTPAKHBIX YIPEKIEHNUIT pe3y/IbTaTOM 9TON
IOJIOBMHYATOCTH CTajIa APa/jOKCAIbHAA CUTYaLUA:
ec/ B CUIY IIPAMOTO fieticTBuA HOpM JKeHeBcKkoill
Hoio-Vopkckoit konBeHImit B Vicnanum 6b10 mpu-
3HaHO «IIpaBO Ha CyILECTBOBaHME» VHOCTPAHHbBIX
[ITAY B obmacTu MeXJyHapOJHOrO apbuTpaxa,
TO B CWIy Ipofo/bkaBsiero pericrsosarb 3TP 1953
Ha [IJTAY B camoii Vicnanum sTo npaBo He pacipo-
CTPaHATIOCh.

Kpome Toro, camo 1o cebe BkIueHue de iure
B 3aKOHOJaTe/lbCTBO VICIIaHMM YKa3aHHbBIX MEX[Y-
HApOJIHBIX HOPM He IIPMBEIO K UX HeMeJJIeHHO-
My IpUMeHeHNI0 de facto K MHOCTPAaHHBIM apoOu-
TpaXHBIM pemeHuaM. Opupmdeckoe coobiecTBo

CTPaHBl Ha TOT MOMEHT ObIIO K STOMY He TOTOBO.
JlokTpyHa B OONBIIMHCTBE CBOEM TPAJMUIMIOHHO
OKa3bIBajla «MO/IYa/IMBOE COIIPOTUBIIEHNE» KOHIIE-
UM IPAMOTO JeMICTBMA M BEPXOBEHCTBA MEX[Y-
HApOJIHBIX [IOTOBOPOB B HAIVIOHA/JIbHOM IIPaBOIIO-
pAKe, a HEKOTOPbIe aBTOPBI JOXOAM/IN [IO TOT0, YTO
HOJOOHBIE MEX/YHApOJHblE MHCTPYMEHTBI HOCAT
YUCTO «KYIBTYpOIOrndeckuii» xapakrep [Gonzalez
Campos 1977:78]. VIMeHHO NOITOMY WMCIIAHCKUE
CyIbl IPAKTUYECKM He IPUMEHAIM Ha IpaKTUKe
nonoxenus paruuiyposaHubix JKenesckux I1po-
tokona (1923) u Kousenuuu (1927). IlpexpacHoit
WIUIIOCTPALeNl 9TOTO CIYXUT CIefylollias LUTaTa:
«[IpaxTuxa Ilepsoit komnernn Bepxosroro Cyza co-
CTOUT U3 BEPEHUIbl KPATKO OTPelaKTMPOBaHHBIX,
c1ab0 MOTMBMPOBAHHbIX, CKOPBIX B IIPUHATHUH pe-
meHys (KOTOpoe B OONBIIMHCTBE C/Ty4YaeB SABIAETCS
OTKa30M) OIlpefieienuii. I/ 0TKas3a B 9K3eKBaTypu-
pPOBaHMU B OHMUX CIy4YasAX IPUBOJMUTCA MCKaXKeH-
HO€ OIpaHMYUTE/IbHOE TOJKOBaHME KOHBEHIVO-
Ha/IbHBIX HOPM, a B APYTUX — BOOOIIe OITyCcKaeTcs
Kakasg-mbo cchUika Ha KOHBEHINMIO, MOfIeKalIyIo
IPUMEHEHMNIO, @ B HEKOTOPBIX CIy4asX HPUBOAATCA
JI0BOJIbI, HE MMeEIOINE K Hell HUKAKOTO OTHOIIEHN,
WIM OCHOBaHHbIE HAa JIETKO YCTPaHVMBIX (aKTu-
4yeckux obcrosTenpctBax mwim fedexrax» [Remiro
Brotons 1980:30].

[ToxasaTenbHO, 9TO MHEPLMsA CYAeOHOI CHCTeMBbI
OKa3ajach HACTONIbKO CU/IBHOMN, 4TO €€ pasBOpOT
OT «OTIOpa» TaK Ha3bIBAEMOMY IOPUCAMKLMOHHO-
My VIMIIEpMAaIM3My K IIPU3HAHUIO apOUTPaKHBIX
pelleHuil, IPYHATHIX HA OCHOBAHUM HOPM, OT/INY-
HBIX OT BHYTPEHHEro 3aKOHOflaTeNbcTBa Vcmanuy,
3aH:AJI IPYMEPHO IIATD JIeT C MOMEHTA IIPUCOe/He-
HJA CTPAHBI K YKa3aHHbBIM Bblllle KOHBeHIMAM. VI Ha
IpOTsHKeHUM 3Toro nepuopa Bepxosuulit Cyz gaxe
HPOZO/DKaN TpeOOBaTh YIUIAThI CYAeOHBIX MOLUINH
0e3 yyera OrpaHMYEHMI, YCTAHOB/IEHHBIX B CT. III
Hb}0-17[0p1<c1<017[ KouBennnn 1958 r., a HIDKeCTOS-
1M CyAbl IIPOJO/DKA/MIY UTHOPMPOBATh apOUTpaXK-
Hble OTOBOPKM B TEKCTAX MEXK/YHAPOJHBIX KOMMep-
veckux joroopos [Cremades Bernardo 1979:21].

1981 1. cTam NOBOPOTHBIM MOMEHTOM B OTHOLIE-
HJM MCIIAHCKOTO IPaBOIPUMEHNTENA KaK Ui Ipu-
3HAHVS 3apYOeXHBIX apOUTPAKHBIX pelIeHN, TaK
¥ I3 MHCTUTYTa MHCTUTYLVIOHAJILHOTO apOuTpa-
xa. OH 03HaMEHOBA/ICA ABYMSA COOBITHAMIL

1. Bepxosmbit Cyn npunan Onpegerne-
Hre ot 11 despansa 1981 r., B KOTOPOM YKasaHO:
«Ecmn cumutaTh, YTO 3aKOH O YaCTHOM TPeTeliCKOM

* BOCE, 1975: 35.063-35.064, n° 1.411, 5 febrero 1975 y n° 1.452, 20 junio 1975.
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pasbuparenbcTBe 1953 . M  feiicTBOBaBIIVeE
IO Hero IHO/MOXKeHusA CTaTby 954 3akoHa O rpax-
JIAHCKOM CYZIOIIPOU3BOJICTBE COCTABIIAIT OCHOBY
KOHIIETIVM ITyOINYHOIO IOPAAKA, TO YKa3aHHasA
HO3MLMA IIPeBPaTUT B MePTBYI OYyKBY yKa3aH-
Hble MeXYHapOJIHble KOHBEHIVM ¥ MO3BOMUT JIC-
IIAHCKOMY IIpeANIpMHMMATENI0 Yepe3 HeydacTie B
Ha3HA4YeHUM apOUTPOB M30eXaTh IMOCIENYIOLIEro
IPVMHYAUTEILHOTO UCHOTHEHNA apOUTPasKHOTO pe-
nreHusA. V onpasiaHueM TaKOM IO3ULIMK HE MOTYT
CTy>KUTb CCBIZIKM Ha aKTbl HacTosAmero Cyza, mpu-
HATBle 10 parudukanyy VicrmaHueil ykasaHHBIX
Kousennuit» [Cremades Bernardo 1983:194]. Ta-
KuM o6pasom, Bepxosusiit Cyp pa3 1 HaBcerga pas-
petn npotuBopeydna Mexay 3TP 1953 u xoHBeH-
IVAMY B [I0/Ib3Y IOC/E[HNX, HE3aBUCUMO OT TOTO,
IPOBOAMIOCH /M apOUTpaKHOe pa3bupaTenbCTBO
B paMKaX MHOCTPAHHOTO IPOIeCCyaTbHOTO IIpaBa
(lex arbitri) vy yTeM MHCTUTYLMOHA/IBHOTO apOu-
Tpaxa B MHOCTpaHHOM I1JJAY wm B pexxume ad hoc
3a mpefienaMu Teppuropun Vcnanum.

2. boin npuuaT Koponesckuit fexper 1094/1981
ot 22 mas 1981 1. 06 ocyujectsrienun Boiciunm Co-
BeToM O¢unnanbubix Toprossix, [IpoMblineHHbIX
u Mopckux ITanat (manee — TIIII) MexxayHapopHO-
r0 KOMMep4ecKoro apourpaxa‘. 9to 6blIa peakiys
3aKOHOJATe/Il Ha pacTylliee laBlieHNe CO CTOPOHBI
3KCTIOPTEpPOB, HEJOBOIBHBIX CTIOXXHOCTBIO U JIOPO-
TOBU3HOI apOUTPaKHBIX PasOMpaTeIbCTB B MHO-
CTPAHHBIX PUCIUKLMAX. B cBO0 04epenb, Boicimii
Coser TIIII mpu nmopmepkke BeRYLIUX JENOBBIX U
npodeccroHanbHbIX 00beANHeHNII CTPaHbI IIOCIIe-
mn co3pate Vemanckmit Tpereiickuit Cyp (Corte
Espanola de Arbitraje). IIpu aT0oM 10 MOHATHBIM
NpYYMHAM VM3HAYa/lbHO IIPUOPUTETHOE BHUMAHME
yZienAeTCs MPOSBIDKEHNIO ero fieATenbHocT! B Jla-
TUHCKOI AMepUKe.

Takum o6pasoM, 0 MHEHMIO psAfia aBTO-
pOB, cOBpeMeHHOe IpaBo Vicranuu, perynmpymoliiee
TpeTeiickoe pa3bupaTenbCTBO BOOOIIe M MHCTHU-
TYLMOHAJIbHBII apOMTPaX B YaCTHOCTM OCHOBA-
HO He Ha HapabOTKaX HAIMOHA/IbHON JOKTPUHBI 1
IPaBOIPYMEHNTEIbHO TIPAKTUKY, @ Ha paTudu-
Kallyyl CTPaHON BblllleyKa3aHHbIX sKeHeBCKoil U
Hpio-Mopkckoit kousenumit [Cremades Bernardo
2011:659]. CoOTBETCTBEHHO, pernaMeHTbl MCIIaH-
CKUX IIOCTOAHHO JeVICTBYIOLIMX apOUTPaXKHBIX Yd-

PEXIEeHNIT OCHOBAHbl Ha OIBITE BEAYIINX, IPEXHE
Bcero eBporneiickux, [1J1AY.

2.3. 3akoH O TpeTeiicKOM pa3bupaTenTbCTBE
1988 1.

Hecmotpst Ha ¢akT yuyacTus mpepcTaBuUTeNeit
Vcnannu B paspaborke Tumosoro 3akona Komc-
cun OOH mo mpaBy MeXZYHapOLHOI TOPrOBIN
(IOHCUTPAJI) 1985 1. (manee — T3 IOHCUTPAJI)
) MHEHME 3HAYMTE/IbHONM YacTU JOKTPUHBI, B 1988
I. 3aKOHOJIaTeNb He IOoLIeN 1o IposnoxeHHoMy IOH-
CUTPAJI nytu MopmepHM3aluy ¥ MHTEPHAIlMOHA-
MU3aluy IPaBOBOTO perynupoBaHud. Jleno B Tom,
YTO HOBBIN 3aKOH IpMHUMAJCA o PexoMeHmanumu
Kommurera munncrpos Coseta EBpomnbr Ne 12/1986,
KOTOpas TpebOBaja OT CTPaH-YYaCTHUKOB IIpHU-
HATUA COOTBETCTBYIOIIMX HOPM A TOTO, YTOOBI
TpeTelickoe pa3bupaTebcTBO CMOITIO COCTABUTD
Haynbosee NOCTYIHYI U JeICTBEHHYIO a/bTepHa-
TUBY TOCY[JAPCTBEHHOMY CYHONpou3BOACTBY. Kak
IpsAMO YKa3aHO B BOJHOII yacTu 3aKkoHa: «Jlyia ato-
TO HefJaBHO IIPYMHATbIE 3aKOHBI, TaKle KaK 3aKOH 00
OpraHM3aIMM YaCTHOTO CTAXOBAHMA, O 3allMTe IpaB
HoTpebuTeNeil M IONb30BaTeNel, 00 MHTE/IEKTY-
QJIBHOV COOCTBEHHOCTM, 00 OpraHM3aluy HaseM-
HOTO TPAHCIIOPTA, YUPEX/AI0T TPeTeliCKIe OpTaHbl,
I KOTOPBIX HacTosAImit 3akoH OyzieT uMeThb cyo-
CUfIMapHOe IpYMeHeHMe, TIPeXie BCero B Ipolec-
CYa/IbHBIX aCIIEKTaxX».

Takum 06pa3om, 3aKOHOZIATENTb COCPEIOTOUNMIICSA
He Ha JIONITOCPOYHON MOJEPHM3ALNNU PerylnmpoBa-
HMA TPETEICKOTO pa30ypaTeNbcTBa KaK IPaKfjaH-
CKO-TIPaBOBOTO MHCTUTYTAa, @ Ha CHIOMUHYTHO
nemu obecredeHuss QYHKIVOHMPOBAHUSA OT/ENb-
HBIX MEXaHM3MOB TPETeilCKOTO pa3byupaTenbCTBa
BO BHOBb CO3JIaHHBIX 1107 flaB/ieHreM EBpormbl crie-
IMa/IM3MPOBAHHBIX OpraHaxX MyOIMYHOrO IIpaBa
[0 «KBa3UTPETEICKOMY» paspelleHNI0 HEKOTOPbIX
KaTeropuii CIOpoB B OCHOBHOM M3 IIPaBOOTHO-
IIEHNIT C YYacTHeM IpakiaH (HalpyMep, CIOpPHI B
cepe 3amuTel paB notpeduteneii). Tem He MeHee
HO3UTUBHBIA 9 (deKT 3aKoHa O TpeTeiickoM pas-
6uparenpctse 1988 1. (mamee — 3TP 1988)° e cra-
BUTCA 107, coMHeHne. OH NMOKOHYM C aHAXPOHU3-
MOM TIPeAbIAYIIEro MPaBOBOTO PEryIMpoBaHUA I,
HYCTb ¥ B JOCTaTOYHO CyMOYpHOIT ¢popMe, BBel B
TPaJMIIOHHOE MCIIAHCKOE IPaBO NPAKTIYECKN BCe

4 Real Decreto 1094/1981, de 22 de mayo, sobre realizacion por el Consejo Superior de las Cdmaras Oficiales de Comercio,
Industria y Navegacion de arbitraje comercial internacional. — C[1C BOE. URL: www.boe.es (accessed date: 24.09.2022).
> Ley 36/1988 de Arbitraje, BOE No. 293, 07.12.1988. — C1C BOE. URL: www.boe.es (accessed date: 20.10.2022).
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COBpEMeHHbIe TPUHINIIBI ¥ MHCTUTYTBI TPETeliCKO-
ro pasbupare/bCTBa, BKIKOYAsA NHCTUTYT HOCTOAH-
HO JIeVICTBYIOLIEr0 apOUTPaXKHOTO YIPeXKJeHNUA.

C poxTpuHanmbHOU TOouku 3peHus [Cremades
Bernardo 2011:661] 3TP 1988 BBen Tpu BaXkKHeNIINX
IPVMHINIA, HEM3BECTHBIX TPAJVLIOHHOMY MCIIaH-
CKOMY IIpaBy:

1) ypaBHMBaHUe IOPMANYECKOTO CTAaTyca ap-
OUTPaXXKHOI OTOBOPKM B HOTOBOpE U OTHEIbHOI
TPeTeJiCKOI 3aIICH KaK 3aKOHHBIX CPeficTB 0pOopM-
JleHus apObuTpaxkHoro cornautenns (ct. 6 1. 1);

2) 00s3aTeBHOCTb ApOUTPAXKHOTO COIVIAllIe-
HMA 1A €70 CTOPOH, T. €. OBIIO OTMEHEHO M3BEYHOe
TpebOBaHMe HOTAPMUAIBHOTO WM CYHeOHOro 3a-
CBUJIETENIbCTBOBAHMA apOUTPAKHOTO COIMIAIIEHNA
B MOMEHT BO3HMKHOBeHN: cropa (cT. 11);

3) pacmpocTpaHeHVe [IeiiCTBMS apOUTPAKHO-
ro corialieHys Ha Oyyiye cropsi (CT. 1).

Tem cambIM ObUIV 3aKPEIUIEHBI OCHOBOIIO/IATA0-
1I1e TPEAIIOCHIIKN /1A MPAKTUYeCKON eATeTbHO-
ctu ITIJTAY. Kpome Toro, 3sakoHomaTeNb IPsAMO ype-
Ty/IMpoBas Tpy 6a30BBIX BOIIPOCA.

1. Opeanusayuonno-npasosas gopma (cm. 10)

Homyckaercsa cosganue IIJTAY B dopme obuie-
CTBEHHOTO 00'beIMHEH IS VI HeKOMMePYeCKOoii op-
TaHM3ALMYU B COOTBETCTBUY C OOLIMMY TPeOOBaHN-
AMM 3aKOHOfAaTenbcTBa. Ha mpakTuke npeo6magaer
¢dopma HekoMMepyecKolt opranmsanuy. Kaknx-mm-
00 crelya/IbHBIX OrPAaHNYEHNIT B OTHOLIECHUM CTa-
Tyca y4pefuTesiell HeT, HO B 9TOV PO/, KaK IIPaBU-
J10, BBICTYIAIOT TOPrOBO-IIPOMBILIIEHHbIE NTaJTaThI I
UX 00BeVMHEHN, a TAK)Ke KOJUIETUM a/iBOKATOB.

2. Ocobuiii pexcum omsemcmeernocmu (cm. 16)

[TocTostHHO JelicTByIOIee apOUTpaKHOE Yd-
peXfieHune oTBevaeT 3a yuiepo M yObITKY CTOPOHBI
CIIOpa IpM Ha/IM4MY YMBIC/IA VIM BUHBL B ciydae
pasbypaTenbCcTB, MOPYYEHHBIX CTOPOHAMM HeIO-
CPEICTBEHHO YYPEXJEHUIO, OTepIIeBIIas CTOPOHA
OyneT MMeTb IIPaBO MPAMOTr0 TPeOOBaHMSA K YUpex-
JIEHMI0, He3aBUCYMO OT Ha/INYNSA WIM OTCYTCTBUA Y
HOCTIeHeTo IIpaBa TpeboBaHms K apourpam. B ceoro
ouYepefib, eC/M COIVIAleHNeM He YCTAaHOBJICHO MHOE,
[IJAY Bnpase moTpe6oBaTh OT CTOPOH IIPeOCTa-
BUTD QUHAHCOBOE 0becreyeH e MpefCcTOSsIINX pac-
XOJJ0B Ha OpTaHU3ALVIO0 pa3bupare/bCcTBa X TOHOPA-
pBI apbuTpaMm.

3. Tpebosanus k cmamycy apoumpa (cm. 12)

B menom, o6uyM KputeprueM sABUIOCH 06maja-
HIIe IMIIOM IIOTHON IPaXKaHCKOJI IIPAaBOCIIOCOOHO-
CTBIO, HO CO CJIEAYIOIVIMY OTPaHIYeHAMIL:

1) B cHopax, NOIEKAIINX paspelleHN0 Ha
OCHOBE HOPM 3aKOHOJIaTe/IbCTBA, B KauecTBe apou-
Tpa MOXKET BBICTYNIATh MCKTIOUUTEILHO IIPAKTUKY-
IOLIMI aJIBOKAT;

2) He MOTYT OCYIeCTBIATh PpyHKUmMM ap6bm-
Tpa eiICTBYIOLIVE POKYPOPDI, CY/ibI VI MHbIE JIALIA,
OCYILIeCTB/IAIONYEe TyOmaHble (PYHKIMY, OIIadn-
BaeMble COOPOM WIV TTOLIIMHOIA.

Haxonen, 1993 1. cTanm Bexoil B OKOHYATEJIb-
HOM BCTPaMBaHUM MHCTUTYTa TPETENICKOro pas-
OMpaTenbCcTBa, KaK TaKOBOTO, B IIPABOBYIO CUCTe-
My Vcnmanun. 910 6bIIO CBA3AHO C ABYMA aKTaMMm
Koncturynuonnoro Cyma. Bo-nepsoix, B Omnpene-
neHvn 326/1993 or 26 okTA6psA ObUIO IIPU3HAHO,
4TO TpeTeiickoe pa3OupaTe/IbCTBO ABIACTCA KBU-
BaJICHTOM TOCY[APCTBEHHOTO CY/JOIPOM3BOICTBA.
W, Bo-BrOpBX, B Ompepenennn 259/1993 or
20 uio7s1 OBIIO TIPU3HAHO, YTO JIEATENbHOCTD Tpe-
TEICKOro Cyzpy (apOuTpa) HOCUT IyONMYHBIA Xa-
paKTep, HapsAAy C TaKMMMU BUJAMU JeATETbHOCTH,
KaK JIeAATe/IbHOCTb HOTApUYCa, KalliTaHa TOPrOBOTO
CyZiHa, TIPUXOJICKOTO CBALIeHHMKA 1 Ap. IIpu satom
€ro JeATeNbHOCTb HOCUT KBa3UIOPYMCAMKIVOHHBIN
xapaxrep®.

2.4. leiicTByo1uit 3aKOH O TPeTeliCKOM pas-
6uparennctse 2003 .

[Ipnunsbl peOpMBI 3aKOHOZATE/IBHOTO PEry-
JMpOBaHMs TpeTelickoro pasbuparenpcrsa 2003 T.
¥ HaMepeHMs 3aKOHOJATeNsA 4YeTKO O0O03HayeHbI
BO BBOJHOJ 4acTy 3aKOHA O TPeTeiiCKoM pasbupa-
tenbcTBe 2003 1. (manee — 3TP 2003)”: «Pacumpenne
MeX/YHAPOJHBIX CBSA3ell, 0COOEHHO C JIaTMHOaMe-
PMKAaHCKUM DPETMOHOM, M OTCYTCTBME afleKBaTHBIX
YCIIyT B 06/1aCTH MEXIYHAPOJHOTO KOMMEPYECKOTO
apOuTpaxka B Halllell CTpaHe OIpefienseT TOT aKT,
YTO €ro MCIO/Ib30BaHNe IPeIIPUHIUMATE/IIMA OCY-
IIeCTB/IAETCA MOCPECTBOM TPETENCKMX Yupexe-
HUIL, JEe/ICTBYIOIUX B MHOM A3bIKOBOM KOHTEKCTE,
BbI3bIBas HeTaTMBHbIE MOCHeNCTBUA A1 Vicnanum
U yuep6, KOTOpbIl [jIs Hallleil CTPaHbl O3HA4YaeT
TaKOJI paspbIB CBA3€I CO CTPaHAMM YKa3aHHOTIO pe-
TMOHa B cepe pacTYLIMX B3aVIMHBIX MHTEPECOB...
HacTtoAammii 3aKOH NPMHMMAETCA C HaMEPEHUEM
obecriednTh KayeCTBEHHDIIT CKayoK... [loaTomy ero
OCHOBHBIM BJJOXHOBJIAIOMINM KpUTEPUEM ABJAETCA
B3ATHE 32 OCHOBY JMICIIAHCKOTO IIPAaBOBOTO PEryiu-
pOBaHNUA TpeTeiicKoro pasbuparenbcTsa Tumosoro
3axona IOHCUTPAJI ot 21.06.1985 1. ... y4uTHI-
Basg TpeOoBaHMs eAMHOOOpas3usi apOUTPaKHOTO

5 Auto del Tribunal Constitucional num. 259/1993 (Sala Primera, Seccion 1) de 20 de julio 1993, RTC 1993. 259.
7 Ley 60/2003 de Arbitraje, BOE No. 309, 26.12.2003. - C/1C BOE. URL: www.boe.es (accessed date: 12.01.2023).
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IpOIeCCYaTbHOTO TIpaBa M IIPAKTHYECKMe HYX-
Ibl  MEXJIYHapOTHOTO KOMMEpPYeCcKoro apbu-
Tpaxa... Kpome Toro, Bpemsa, mpomeuiee
C MOMeHTa BCTYIUIeHUA B cuIy 3akoHa 36/1988 mo-
3BOJINJIO BBIAABUTD B HEM JIAKYHBI I HECOBEPIIEHCTBA
perynupoBaHMsA».

CoOTBETCTBEHHO, CTPYKTYpHOE MOCTpOEHMe
3TP 2003 mpakTuyecky MAEHTUYHO IMOCTPOEHMIO
T3 IOHCUTPAJL, a comepkaHle MHOTUMX U3 €rO
OCHOBHBIX HOPM IIOBTOPSIET COfiepKaHMe COOTBET-
CTBYHOLIMX HOPM HOCTIEJHETO.

UYto kacaercsa I1JIAY, To B 9acTu, MOCBAILEHHON
IpaBoOBOMY cTatycy (cT. 14), ¥ B 4acTy, HOCBSAIEH-
HOIT 0COO0OMY peXVMy OTBeTCTBeHHOCTH (CT. 21),
3TP 2003 noBTOpsieT YKa3aHHbIE BbILIE TOIOXKEHNA
c1. 101 16 3TP 1988, coorBercTBeHHO. Ho 1pu aTom
BBEJIeHBI IBe BayKHbIe HOBEJLIBL.

1. IlpaBo TpeboBaHMS apOUTPAXKHBIM YIPEX-
JieHVeM OT CTOPOH (pMHAHCOBOro 0becreyeH s Moy-
KpeIJIeHO CaHKIMell B BUjie TIPMOCTAHOBICHNA YN
IpeKpalleHNs TPETeNICKOro pa3dypaTenbCcTBa.

2. Bsepen sammcrBoBanubii 3 13 TOHCU-
TPAJI mpuHuun npuopuTeTa pernmaMeHTa apou-
TPa)KHOTO YUPeXJeHN:A Iiepes] AUCIO3UTUBHBIMM
HOpMaMU 3aKOHa. TaK, ¢ OHOIl CTOpPOHBI, B CT. 14
BBeJIEHO IIpsIMOe yKasaHMe Ha To, uTo IIJJAY pyxo-
BOJICTBYETCS CBOMM peIIaMeHTOM. V1, ¢ ipyroii cTo-
powslL, B cT. 4 3TP 2003 «mpaBuia MCTONKOBAHNA»
BBEJIEHO IOJIOKEeHMe O TOM, YTO B C/Ty4Yae AMUCIIO3N-
TMBHOCTY HOPMBI 3aKOHA, CTOPOHBI BIIpaBe CaMo-
CTOATENIbHO PeIlaTh JAHHBII BOIIPOC MM HepefaTh
€ro pelleHue, B TOM 4UcIe apOUTPaKHOMY YUIpeK-
JIEHNI0 Ha OCHOBAHWM €T0 Per/laMeHTa.

3akoH 0 TperterickoM pasbuparenpctse 2003 T.
BBE/l M3MEHEHUA M B KPUTEPUM CTaryca apoutpa.
C ofHOII CTOPOHBI, IIpsAMOE IIepeurciIenne mpogec-
CUOHA/IbHBIX OTPaHNYeHNiT ObIIO 3aMeHeHO 061elt
OTCBIJIOYHOJ HOPMOM K OTCYTCTBUIO IPEIATCTBUIA
CO CTOpPOHBI 3aKOHOJATENbCTBA, PEryINpYIOIIEero
IpoecCHOHANbHYIO AeATeNbHOCTD /mia. C fpyroii
CTOPOHBI, BBEJICHbI HOPMBI, 0/1arONPHATCTBYIOLIE
MeXX/JYHapOJHBIM pa30ypaTe/bCTBaM:

1) 1mpu OTCYTCBUM COIIaiieHus o6 o6paTHOM
HAIVIOHA/IBHOCTD JIMIA He MPenATCTBYeT MCIIONHe-
HMI0 QyHKIMit apbutpa (cT. 13);

2) TpeboBaHMe O HA/IMYMMU Y apOUTpa craryca
IPAKTUKYIOIIEro afjBOKaTa B CIy4Yae CIOPOB, IMOJ-
JIeXAIUX paspelleHNo Ha OCHOBE HOPM 3aKOHOJIA-
TENIbCTBA, JENICTBYeT IPU OTCYTCTBUM COITIAIIEHMA

06 0OpaTHOM 1 B JI000M CiTy4ae He pacrpocTpa-
HSETCs Ha MEeXJYHApOJHbIN KOMMep4ecKuit apou-
Tpax (cT. 15).

Ba>kHO OTMETHTD BOMIOLMIO B3IJIAA 3aKOHO/A-
TeJIs Ha IIPaBO afiBOKATa OBITh TPETENICKUM CYAbeil —
oT uMneparuBHoi MoHononuu B 3TP 1988 k aucno-
sutuBHO npusuieruu B 3TP 2003.

2.5. IlonpaBku 2011 . B 3TP 2003

B ornmmunme or pedopmpr 2003 r., MONTHOCTBIO
HepeCcTPOMBILENl CTPYKTYPY 3aKOHOHATEIBHOTO pe-
TY/IMPOBaHNA, I3MEHEHVIs, BHECEHHbIE 3aKOHOJIaTe-
nem B 3TP B 2011 1.8, B 60/MBIIMHCTBE CBOEM HOCAT
TeXHIYeCKUIl, KOppeKTupymoummuii xapakrep. OgHa-
ko B orHoteHuy IIJTAY 6bi1n BBefieHbI YeThIpe HO-
JIO>KEeHM A, IMEOLIVe IPYHININAIbHOE 3HaYeHe.

1. IlocmosnHo Oelicmeyoujue apoumpaxcHole
yupexoeHus 0053aHbl OCYuLeCmensimo HAao3op 3a
cobmofieHeM TpeOOBaHMII 3aKOHOJATeNbCTBA K
cTarycy apOuTpa, K MpOo3pavyHOCT! €ro Ha3HAYeHNA
u ero "HesaBucuMocTu (1. 3 cr. 14 3TP 2003). Toxk-
TpuHa [Perales Viscasillas 2011:682] nogyepkusaet
BOXHOCTb 3TOTO IIOJIOXKEHMs, IO KpaliHell Mepe,
B TPeX acleKTax:

1) OHO mpK3BaHO 0OeCHeYnTh OONBIIYIO TIPK-
BJICKaTe/IbHOCTh VIHCTUTYLMOHAIBHOTO apOuTpa-
Ka [0 OTHOIIEHUIO K apbutpaxy ad hoc B mepByo
odepefb /I HOTEHIMATbHBIX YYAaCTHUKOB BHY-
TPVMHAIMOHA/NBHBIX TPETENCKUX pa3buparenbCTs.
A taioke, ykpenuTb nnonHomouns I[IJTAY B Bonpocax
(BecbMa HenpocThIx i Vicmanum (cMm. HDKe pas-
fien 3)) Ha3Ha4YeHus apOUTPOB U MX HE3aBUCUMOCTH;

2)  pedyb ufeT He O AEKIAPATMBHOM IIPVHIINIIE,
a o mpaBoBoit o6a3aHHOCTY [TJTAY ycTaHOBUTD B UX
perjlaMeHTax IV VHBIX BHYTPEHHIX HOPMATHBHBIX
aKTaX COOTBETCTBYIOLIME MEXaHU3MBI MCIIOTHEHVA
maxHoI HopMbI 3TP 2003.

IIpexxpe Bcero, B LielAX IPO3PAaYHOCTY Ha3HA-
YeHUs apOUTPOB yUpeXIeHNue JOIDKHO 06ecriednThb
HyOIMYHBIN ZOCTYI K COOTBETCTBYIOIIVIM IIpOLie-
IyPHBIM IIPOTOKO/IAM, IPMYeM He TOIbKO I CIIy-
4aeB aAMMHMCTPUPYEMOTO MM Ppa3bMpaTenbCTBa,
HO u pasbuparensbctsa ad hoc. IIpu aTom foxTprHa
yKa3bIBaeT Ha TO, YTO B BBICIIEJ CTENEH) MOJIe3HO
CleloBaTh MOMOXKEHMAM I1. 23 u 25 PekoMmeHpmanmii
IOHCHUTPAJI 1982 1., T. e. 06HapoZOBaTh MOPSALOK
u30paHys apOuTpa ¥, Ipy HATUUUM ITOCTOSTHHOTO
CIINCKA apOMTPOB, YKa3bIBaTh JIMIIO VJIM OPTaH, OCy-
IeCTB/IALINIT BBIOOP 11 Ha3HaYeHNMe Ha IPAKTHKE.

& Ley 11/2011, de reforma de la Ley 60/2003 de Arbitraje y de regulacién del arbitraje institucional en la Administracion
General del Estado. BOE No. 121, 21.05.2011, Sec I. - C[1C BOE. URL: www.boe.es (accessed date: 15.01.2023).
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Taxxe Heob6xoxMMO 0OHApPOLOBATH HOPALOK OTBO-
fia apbuTpa, Halmn4Ke Y OTCYTCTBYE KOHKPETHBIX
OCHOBaHMII, OPraH, NPMHABLINI YKa3aHHOE pellle-
HJiE U, B COOTBETCTBYIOIIMX C/Ty4asX, STUYECKIIl KO-
IeKC VM MHOM NOKYMEHT, COfEpKallnil KpUTepUn
He3aBMCUMOCTU U 0eCIpUCTPAcCTHOCTH apOUTPOB.
CoOTBeTCTBEHHO, yKasaHHas o6s3aHHOCTD [IJTIAY
IO HAJI30PY PacIpOCTPaHAETCA U Ha IPOLEAYpPY OT-
BOJia apbuTpa B TOI Mepe, B KaKOJl B 9TOM y4acTBYeT
yapex/eHume;

3) HeWUCHONHEHMe YKa3aHHbIX 00s3aHHOCTEN
MOXXeT II0BJIeYb 0TBeTCTBeHHOCTb IIJIAY B mpepe-
nax nonoxxenuit 3TP 2003 06 OTBeTCTBEHHOCTH
(ct. 21).

2. IlocmosnHo Oeiicmeyioujue apoumpaxtuvie
yupexoeHus u apoumpul 0053aHvl 3ACMPaxosamo
2PANOAHCKYI0 OMBemCMBeHHOCb CBOCI JesATeNb-
HocT Wi oQopMuTh (DMHAHCOBYIO TApPAHTHIO.
Pasmep cTpaxoBOro mmym rapaHTUIIHOTO IIOKPBI-
TUA YCTaHAB/IMBAETCA PEINAMEHTOM TPETEeliCKOro
yapexpeHns. VIcXops M3 CMBICTA M COfEpP>KaHUA
nonoxxenuit ct. 21 3TP 2003, atu Tpe6oBanus He
pacIpocTpaHsATCcsa Ha pasbuparensctsa ad hoc, B
koropbIx [IJTAY BbIcTymaeT MCKIIOUUTENLHO B Ka-
4eCTBEe Ha3HAYAOLIero apOUTPOB OpraHa.

CTonuT OTMETHTD, YTO 06/1ACTD IPUMEHEHNUA STON
HOPMBI He PaclpoCTPaHAeTCA Ha pa3bMpaTenbCTBa,
nposoaumble 3apybexxupivu [1JJAY Ha Tepputopun
VcriaHuy, Tak Kak OHM He ABJIAIOTCA CyObeKTamm
VICTIAHCKOTO TIpaBa. BmecTe ¢ TeM 310 TpeboBaHme
IPMMEHNMO K apOuTpaM B TeX MeXAYHapOZHBIX
pa3buparenbcTBax, B KOTOPBIX B KadecTse lex arbitri
meyicTByeT npaso VcmaHum. B menoM, HeKoTOpbIe
aBropel [Perales Viscasillas 2011:684] npuxozsar k
BBIBOJIY, YTO BBIIIEYKa3aHHBIE IIOJIOXKEHNA O HaI30-
pe 1 0053aTe/IbHOM CTPaXOBaHUM OTBETCTBEHHOCTI
YCTaHAB/IMBAKOT JJOIIONTHUTEIbHYIO IPAaBOBYIO CBA3b
Mexpay apourpom u ITJJAY.

3. B cnyuae omkasa 00HOiL U3 CHOPOH cnopa npe-
docmasumv no mpebosanuro IIJJAY unu apbumpa
6010 Hacmv PUHAHCOB020 0becheueHus TOHOpapa
Y PacxofioB Ha IPOBeJieHMe Pa30MpaTeNbCcTBa, Mo-
ClefiHMe, [0 IpeKpalleHus pasbyupaTeNbcTBa Ha
5TOM OCHOBAHWY, BIIPaBe 3alIPOCUTD APYTYIO CTOPO-
Hy O ee TOTOBHOCTY IIPeOCTABUTD 3Ty 4acTh (II. 2
ct. 21 3TP 2003).

4. OmmeHa npusUNEUPOBAHHO20 NOTIOHEHUSL A0-
60KAM06 B OTHOLIEGHNM CTaTyca apOuTpa, a MMeH-
HO IIpM OTCYTCTBMM COITAllleHMs 06 oO6paTHOM B

pasbypaTenbcTBaX Ha OCHOBAaHUM HOPM 3aKOHO-
lATeNIbCTBA C YYacTMEM eNVHOMMYHOIO apOuTpa,
9TOT apOUTP JJO/DKEH MMeTb CTaTyc opucta (cr. 15
3TP 2003). B pepaxuuu 3TP 2003 panHoe Tpebo-
BaHME C/IelOBANI0 KypCy IPeAbIAYIINX 3aKOHOB
1988 u 1953 r.,, oTpakaBiIeMy TpafiMLIMOHHBII ITOJ-
XOJj MCIIAHCKOTO IIpaBa (OTINYABIIMIACA OT IIOf-
xofia 3apybexxHbIX mpaBomopsakoB [Bachmaier
Winter 2005:144]), Tpe6oBaBumit oT apbutpa BO
BHYTPEHHMX TPETeICKMX pa3bypaTeNbcTBax Ha-
JMYMA CTaTyca JeNICTBYIOLIETO afBOKaTa, MyCTh U
CMATYEHHBIII IIPAaBOM CTOPOH OTOBOPUTH 0OpaTHOE.
Ora mpuBWIErMA aBOKATOB BBI3BIBAJIA IOCIENO-
BaTe/NbHYI0 KpUTHKY foKTpuHBI [Mantilla-Serrano
2005:250], Tak KaK T€M CaMbIM MCKIIOYAJIVCh po-
qye IOpUANYECKNe CIeNaNbHOCTY, IpUYeM Kak B
cllydae eMHONNYHOTO, TaK M KOJUIETMaTbHOIO CO-
CTaBOB TpeTeiickoro cyna. CrpaBeMBOCTH paju
CTOMT OTMETUTD, YTO JaHHOe TpeOoBaHNe He pac-
npoctpananocs Ha MKA. Hosas HopMa Hampasie-
Ha Ha JIOIYCK BCeX IOPUANYECKMX CIeIMaTbHOCTel
KaK K eIMHONNYHBIM, TaK U K KOJUIETMA/IbHBIM CO-
CTaBaM TPETENCKOro Cy/ia, Kak BO BHYTPEHHUX, TaK
¥ B M@X/YHaPOIHBIX pa3bMpaTeNbCTBaX C Of[HOBpe-
MEeHHbIM COXPaHEeHMeM IIPaBa CTOPOH OTKA3aThCs OT
YKa3aHHOTO KBa/M(pUKAIMOHHOTO TpeboBaHms. 3a-
KOHOJIaTe/lb He PacKpbIBAeT COAEP)KAHNA MOHATHA
IOPUCT», HO OHO JIETKO YCTAHAB/IMBAETCA M3 CMbIC-
7a ¥ cofiep>kaHuA nonoxenui ct. 3 KoponeBckoro
Hexpera 775/2011°, xoTopblit ofo6psier PermameHT
3akoHa 34/2006 ot 30 oxtab6ps 2006 I. 0 gocTyme
K npodeccysiM cyeOHOro afBoKaTa U IpPOKypopa,
¥ BKJIIOYAeT JINII, OO/IaJAlOIINX YHVMBEPCUTETCKOM
creneHbio B lopucnpypeHunu [Perales Viscasillas
2011:685].

3. Teopermyeckoe CTaHOBIEHME KOHIIEIIIVMN
NOCTOSIHHO [Ie/ICTBYIOLIET0 apOMTPa)KHOTO Y4-
pexaenus. IIpaBoBas npupopa u KBamuukanys
JNOTOBOpa AJMUHUCTPUPOBAHNA TPETEIICKOro
pasouparenscra. @ynkuuu [IJJAY

Kak ykasaHo Bbllile, 0CO6€HHOCTBI0 POpMUPOBa-
HJSl COBPEMEHHOTO TPETEICKOro 3aKOHOATe/IbCTBa
Vicnanuu crajso 3aMMCTBOBaHNE HOPM MHOCTpPaH-
HOTO IIpaBa, YTO IO KpailHell Mepe Ha Haya/JbHOM
3TaIle IPYUBE/IO K HEKOTOPOMY OTCTaBaHMIO IOKTPH-
Ha/IbHBIX MCC/IENOBAHMI Y TIPABOIPYMEHUTEIbHO
IOPaKTUKM OT MHUIMATUB 3aKoHofarend. Bmecre

° Real Decreto No. 775/2011 de 03.06.2011, BOE, 16-VI-11. - C[1C BOE. URL: www.boe.es (accessed date: 11.02.2023).
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C TeM VIMEHHO «cTapToBas» pepopma 1988 r. mama
HEeOOXOAMMBINl MMITY/IbC ISl TTOJTHOMACIITaOHBIX
TEOPeTUYECKUX MCCIEJOBAHMI, B TOM 4MC/Ie KOH-
LENIVH IOCTOAHHO AMCTBYIOIIEr0 apOUTPasKHOTO
YIpeX/eHNA.

3.1. Ompenenenne afMIHUCTPUPYEMOTO Tpe-
TeJICKOT0 pa3bypaTenbCcTBa

OpanM 13 Hamboree MOTHBIX ONpefe/eHniT ajl-
MJHVCTPUPYEMOTO TPENTeiiCKOro pas3byuparenbcTsa
MOXXHO CUNTATh C/IefiyIolliee: 3TO Mpoliecc pasbupa-
TebCTBA, 0OecIeyrBaeMblil CIIeLaIN31POBaHHBIM
y4pex/ieHneM MOCTOSHHOTO XapaKTepa, KOTOpOMY
CTOPOHBI, PyKOBOJCTBYSACH IIPUHLIVIIOM aBTOHOMUM
BOJIV, BBEPAIOT OCYLIECTB/IEHNE PSA/jA CBA3AHHBIX C
pas3bupaTenbCTBOM (PYHKINIL, HPeSyCMOTPEHHBIX
HOPMaMJl CaMOTO YYpeXJeHMsA, KOTOpble CBOJAT-
cA K IIPeOCTaB/IEHNIO CPEICTB, HEOOXOMUMBIX A
HpoBefleHMs1 yKasaHHOro npoiecca [Fernandez
Rozas José Carlos 2008:72]. YkazaHHbIe yHKIUM He
BKJIIOYAIOT — 1 3TO CYTh IJaHHOT'O METOJa paspelle-
HJA CIIOPOB — peLIeHNe CIopa, KOTOpoe SABJIAeTCA
VICK/TIOYNTENIbHON  (QYHKIME TPeTeiicKoro Cymbu
(cymeit). TlocTosiHHO feiicTBYIOLmME apOUTPAKHBIE
YYpeX/JieHNsA He MOTYT JieliCTBOBaTh B KadyecTBe
CYZIbJ, HO OTPAaHMYMBAIOTCA IPENOCTABICHNEM Me-
XaHU3MOB U CPEfCTB, HEOOXOMVMBIX /I IpOBefe-
HYs apOuTpamy pa3dypaTenbCTBa 1 I IPUHATHSA
umn pemenns. Otmedaercs [Fernandez Rozas José
Carlos 2008:79], uto ITTAY momKHO oTBeYaTh M-
HVIMYM JIBYM TpeOOBaHMAM:

1) HamMuMe YCTAaHOBJIEHHON 3aKOHOM Opra-
HM3ALVIOHHO-TIPAaBOBOI (OPMBI — 061[eCTBEHHOTO
oObenVHeHNA WIM HEKOMMEepYecKoil OpraHusa-
LMY — C IPSAMBIM U SICHBIM YKa3aHJEeM B YUpeIUTeNIb-
HBIX JOKYMEHTaX Ha OCYLIECTB/ICHME IeATe/IbHOCTI
10 00eCIIeYeHNI0 TPETENICKIX pa3dypaTenbCTB;

2) HamMYMe perJlaMeHTa, OIpefeNAIero
collep)KaHMe ¥ IIOCTOAHHBIN XapakTep yKasaH-
HOIl JIeATeIbHOCTY, IIOJIOKEHNA KOTOPOTO COOT-
BETCTBYIOT TpPeOOBAaHMAM 3aKOHA O TPETeliCKOM
pasbuparenbcTse.

3.2. IIpupoga u cTpyKTypa NpaBOOTHOIIEHMIT
B aJMMHUCTPYeMOM TpeTeiiCKoM pa3fuparensn-
CTBe

ApnMyHUCTpUpYeMOe TpeTeiickoe pa3buparenb-
CTBO BKJIIOYAeT B ce0s1 TPU IPYIIIbI IPAaBOOTHOILIIE-
HMIT: apOUTpakKHOe COIJAllleHNe CTOPOH, JJOTOBOP
aIMUHUCTPUPOBAHNS TPETEeNICKOro pas3buparesnb-
cTBa (peryMpyoLyii IPaBOOTHOLIEHNS CTOPOHBI —
Tpereiickoro cypma — IIJIAY) m mporeccyanbHbiit
pertaMeHT  (perylIupymouuii [PaBOOTHOLICHNS,

100

BO3HUKAIOIIVEe HENOCPENCTBEHHO B XOfie TpeTeii-
CKOTO ITpoliecca BIUIOTD /10 IPUHATHS apOUTPasKHO-
ro pemrenus) [Gordon Faustino 1995:25]. ITpu atom
MMeeT MeCTO UX VepapXyudecKas OpraHM3alyis: ap-
OUTpaXKHOE COI/IALIeHNe BBICTYIIAeT B PO/IU OCHOB-
HOTO IIPaBOOTHOIIEHS, a IBA PYTUX — B POJIY TIPO-
M3BOJHBIX. BeemcTBue aTOTO HemeliCTBUTENTbHOCTD
IIEPBOr0 ABTOMATMYECKM BjIeYeT HefeliCTBUTENb-
HOCTb mocnemHux. VU, Ha06op0T, HeJlelICTBUTEb-
HOCTb IIOC/IEJHUX He B/IeYeT HeLeiiCTBUTENbHOCTI
nepsoro [Roca Martinez, José Maria 1992:82].

Apbumpancroe coenauierue cmopoH TPeCTaB-
nseT co6o0il TOrOBOPHOE IPAaBOOTHOLIEHUE, IIPK
KOTOPOM OJJHO M/IV HECKO/IBKO JINL| IPMHUMAIOT Ha
ce0s1 06513aTeNIbCTBO OKA3aTh YCIYIU SPYTOMY JIULLY
wm muiaM (B cMbIcIe TonoxkeHnit cr. 1254 TKU).
COOTBETCTBEHHO, OCHOBHBIMU 3/IEMEHTAMMU STOTO
JIOTOBOpa SIBJISIIOTCS COTTIACYie CTOPOH ¥ 3aKOHHBbII
npenmer porosopa (ct. 1261 I'KM). 3akoHHBIM 5B-
nseTcs mobast Belllb, He MICK/II0YeHHas 13 TOPTOBO-
ro obopora (ct. 1271 I'KI). CooTBeTCTBeHHO, 3a-
KOHHBIM IIPeMETOM apOUTPa)KHOTO COITIALIEHNS
SIBJIAETCS CHOP TI0 NOBOAY IpaBa, HAXOM;LIETroCs B
CBOOOZIHOM 3aKOHHOM pacropspkeHuu mmua (cr. 2.1
3TP) [Cremades Bernardo 2011:662].

[Ipu atom 0co60 mogyepKuBaeTcs, YTo apouUTp
(TpeTeiicKmil Cyabs) He SB/IAETCS HPeNCTaBUTENeM
Ha3HAYMBIIENl ero CTOPOHBI, TeM OoJiee ee MOCpef-
H1KoM. [ToroxeHne, KOTOpOe OH 3aHMMAET B MCIIAH-
CKOM IIPaBOIIOPSI/IKE, «He MOXKeT IIPUPABHMUBATHCS K
HOJIOXKEHMIO OOBIYHOTO IpaKaHMHa. [oBops coBa-
mu Koncrurynmonnoro Cypa, apourp, pasperuao-
LI CHOP TIOCPeACTBOM apOUTPaXHOTO pelleHus,
HPVHMMAEMOTO Ha OCHOBAHIY HOPM 3aKOHOJATeNb-
cTBa (T. €. He Ha OCHOBAHUM NIPUHIIUIIOB Pa3yMHO-
ctu u cupaseuBocty (ex bono et equo). - O.M.),
OCYIIECTB/ISIET  IOPUCAMKIVIOHHOE —IIPaBOMOYNE,
obecrieynBasi CTOPOHAM JJOCTIDKEHIE TeX XKe Lierel,
4TO ¥ B IpOLecce TPAKTAHCKOTO CY/OIPOU3BOJ-
ctBa» [Garberi Llobregat 2004:295].

[ozo60p  admuHucmpuposanus  mpemericko-
20 pasbupamenvcmea VIMeeT CMEIIAHHYIO IHPaBoO-
Bylo nnpupopy. CornacHo ct. 14 3TP 2003, cTopoHbI
Bipase nopyunts IIJJAY ncnonnenue gByX BUIOB
JIeVICTBUIL: a]MMHICTPMPOBaHNe pa3byuparenbCcTa
¥ Ha3HaYeHye apOuUTPOB.

AIMVHVCTpUpOBaHME MpeACTaBIsieT  Co0oit
JiesATeNIbHOCTh MaTepUabHOTO Xapakrepa (KaHIle-
NApUs, CBSI3b, HPENOCTABIEHUE IIPOLECCYaTbHOTO
permamMeHTa M T. I.). YKasaHHBbIe JIe/ICTBUA YKIa-
IBIBAIOTCSI B PaMKM TPaXIAAHCKO-TIPAaBOBOTO [I0-
roBopa 00 OKa3aHUM YCIyT (B CMBIC/IE TTOTOKEHNI
cT. 1544 TKU), cormacHo KOTOpoMy apOUTpakHOe
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yapexjeHne 0043bIBaeTCA IPOU3BECTU OTOBOPEH-
Hble JIeJICTBUA MaTepUaJbHOTO XapaKTepa, a TaK-
Ke JIeMICTBUA 1O 00eCredeHNI0 MPaBOOTHOIIEHA
MeX[y apOuTpaMy ¥ CTOPOHAMU, KOTOPOE B CBOIO
ouepefib sABIAeTCA HenouMeHoBaHHOI B ['KI pas-
HOBIJJHOCTBIO JIOTOBOPA MOAPsAAA (B CMBIC/IE TOMIO-
>kenuii ct. 1588 TKI).

HasHaueHne apOuTpa MOTHOCTBIO YK/IaJbIBAeT-
¢ B IPaXHAHCKO-TIPAaBOBOJ JOTOBOP MOPY4YeHMA
(B cmbiciie monokenuit cT. 1709 TKM) xak B cuny xa-
PaKTEepHOI TPEXCTOPOHHEN CTPYKTYPbI IPAaBOOTHO-
mweHns (croponsl — [IJJAY - apburp), Tak u B cumy
Ha/IM4YMA XapaKTePHOTO 3aMelLleHNs [IOBEepUTeNA
nosepeHHbIM (IIJJAY pmeiicTByeT OT MMEHM CTOPOH
¥ B HasHaYeHUM apONUTpa, M B aKIeNTe NPUHATHA
IIOCTIENHUM STHX 00sI3aHHOCTEN).

Takxum obpasom, IIJJAY He sABnAETCA HU CTOPO-
HOJI JIOTOBOpPa aJMMHMCTPUPOBAHUA TPETENCKO-
ro pasbyparenbCcTBa, HU JOTOBOPA O Ha3HAYEHUM
apoutpa (KakoBbIMM, COOTBETCTBEHHO, SB/IAIOTCSA
CTOPOHBI 1 apOUTP), @ BBICTYIAeT B XO#e UX JC-
IIOJIHEHMA B Ka4eCTBE IIOBEPEHHOTO CTOPOH 1 3a UX
cyer (BK/IIOYAs BBIIIATY apOUTPY rOHOpapa), XOTs
U JeNCTBYeT IIPU TOM OT COOCTBEHHOrO VIMEHM.
COOTBETCTBEHHO, JJOTOBOPHbIE IPABOOTHOIIEHNA
mexpay ITTAY 1 ap6uTpoM OTCyTCTBYIOT.

OpHaKO MCKITIOYNTENIbHBIM CBOeoOpasueM Ipa-
BOBOTO PeTyIMpOBaHNA JAHHOTO Bolpoca B Vcma-
HUM ABJIAETCA IpU3HaHMe Hammuua Mexpy IIJAY
¥ apOUTPOM BHEIOTOBOPHOTO IIPAaBOOTHOIICHNA SUi
generis 110 00eCTIeYeHII0 HaJlIeXXAILero IIPOBeeHNA
pasbypaTenbCTBa B OTHOIIEHNY CTOPOH CIIOpa. ITO
npaBooTHoluenye ex lege (1. 3 ¢1. 14 m . 1 ct. 21
3TP 2003), 1 OHO MMeeT JBOVICTBEHHYIO IPUPOLY:
HOPYYUTeNbCTBA (YaCTHOIIPaBoBasi) U Hazizopa (Iry-
O/MMYHO-IIPaBOBas).

Vcxops u3 BbIlIeyKa3aHHOTO, B NpaBe Vcranun
JIOTOBOP [ MUHUCTPUPOBAHMNA TPETEIICKOro pa3ou-
paTe/nbCTBa perympyeT TPy IPaBOOTHOIICHNA:

1) TpaBOOTHOIIEHME CMEIIAHHOTO  THIIA,
BKJIIOYAOII[ee 9/IeMEHTBI JOTOBOPOB OKa3aHMA YCIyT
Y HIOpY4YeHNUs, B KOTOPOM apOUTpaXKHOE yupexpe-
HIe 00s3yeTcs Iiepey CTOPOHaMU cropa obecre-
YUTh IIPOBEEHNE Pa30MpaTeNbCTBA U HA3HAYNUTD
apbuTpa 3a leHeXXHOe BO3HAIPaXJIeHNe B pas3Mepe,
YCTaHOBJICHHOM IPEIICKYPaHTOM Y4peXX/eHNs;

2) TIpaBOOTHOLIEHME C 3I/IEMEHTAaMIU JOTOBO-
pa moppsa MeX/Ay CTOpPOHaMM CIopa 1 apOuTpom,
BO3HMKAOLIee B MOMEHT W3BELICHUA MOCIENHUM

HOBepeHHOr0 cTOpoH (T. e. IITAY) o mpunATIN UM
006s13aHHOCTENI apOUTpa B JTAHHOM CIIOPE;

3) TpaBOOTHOLIEHME Sui generis BHEOTO-
BopHoro tuna Mexpay IIJTAY u HasHaueHHBIM UM
apOUTPOM, B KOTOPOM IepBO€ BBICTYIAeT B PO
«rapaHTa» KOPPEKTHOCTI UX AECTBUI U «KOHTPO-
7nepa», Ha AVMCLUUIIIMHAPHOM YPOBHE, 332 Ka4eCTBOM
UX TIPEfOCTaB/IeHNsi CTOPOHAM (B Buje apOouTpax-
HOTO PeIIeHNs).

CoOTBeTCTBEHHO, HENCIIOTHEHNe MM HeHajIe-
JKalllee MCIIOMHEHMe JIOTOBOpA afMUHUCTPUPOBA-
HJA TPETEIICKOTO Pa3dypaTeIbcTBa MOXKET BIeyb 3a
co00J1 He TONBKO JJOTOBOPHYIO (B CMBIC/IE TIOJIOXKe-
Huit cT. 1101 I'KW), HO 1 BHETOrOBOpHYIO (B CMbIC/IE
nonoxxenuit ct. 1902 TKI) orsercrBennocts ITJJAY
[Garberi Llobregat 2004:415].

3.3. @ynkmm ITTAY

Vcxopsa us perynupyeMbIX JOTOBOPOM afMUHM-
CTPUPOBAHMA MPaBOOTHOIIEHNII, MOXKHO BBIIETUTD
cnepytouve Gynkuym [TJAY:

1) marepuanbHOe obecIedeHue TPETECKOro
pasbuparenbcTBa;

2) Ha3HaYeHue apOUTPOB;

3) (¢uHaHCOBOe TapaHTMpPOBaHME TPaXKJaH-
CKOJI OTBETCTBEHHOCTH YYPEX/IeHNA U apOUTPOB C
06s3aTe/IbHBIM CTPAXOBaHMEM IPaXK/JAHCKOI OTBET-
CTBEHHOCTY CBOEII IeATEIbHOCTI MM 0)OPMIIEHN-
€M COOTBETCTBYIOIIeil (PMHAHCOBOI TapaHTUN;

4) Hagsop 3a cobmofeHneM TpeOOBaHUIT 3a-
KOHOJIaTe/IbCTBA K CTATYCy apOUTpa, K IPO3PadHO-
CTH €r0 Ha3HAUEHM 1 €T0 He3aBUCUMOCTH.

Kpome Toro, HekoTOpBIE aBTOPbI YKa3bIBAIOT Ha
VHTEPECHBIII TIPaBoOBOil (PeHOMEH, MMEILINII Me-
CTO B POJCTBEHHBIX MCIAHCKOMY ITPaBONOPSAKaX
Jlatnnckoit Amepuku [Fernandez Rozas José Carlos
2008:79]. Tak, Ompepenenvie KOHCTUTYIMOHHO
komnernyu BepxoBHoro Cyma ot 14 ¢epans 2006
I. BenecyansI' u 1jenbiit psf CyAeOHbBIX pelieHuit B
Bpaswmn [Gumaraes Pereira 2007:43] cBupgeTens-
CTBYIOT O IIOSIBJICHUY HOBOJI QYHKLMM TPeTENCKIUX
YIpeXJeHNIT — y9acTUy B TOCYAapCTBEHHOM Cyfe0-
HOM IIpolecce B KadecTBe amicus curiae. IIpume-
4aTe/IbHO, YTO 3TOT IPOILIECCYaNbHbIN NHCTPYMEHT,
CBOJICTBEHHDII1 00IeMy IIpaBy, HAXOAUT IIPJMMeHe-
HIe B IIPAaBONOPANKAX KOHTUMHEHTAa/IbHOTO IIpaBa,
KOTOpO€ TPAJMIMIOHHO OTHOCUTCS K TaKUM 3alM-
CTBOBaHUAM BecbMa HacTopokeHHo. HecomHeHHoO,
3TO NPeBOCXOAHAA BO3MOXKHOCTD s [IJTIAY myrem

1 Sentencia de la Sala Constitucional del Tribunal Supremo de Justicia de 14 de febrero de 2006. Vid. las observaciones de
A. de Jesus O, Boletin del Comité Venezolano de Arbitraje, n°, 15, 2006.
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HpeCTaB/IeHVsl MMCbMEHHBIX 00bACHEHNIT B Cye0-
HOe 3aceflaHie CII0COOCTBOBATh FOCYAPCTBEHHOMY
cyny B 6o7ee TOYHOIT OLjeHKe TOKA3aTe/IbCTB I apry-
MEHTOB CIIOPAIIIX CTOPOH.

4. O6mas cutyanus ¢ MHCTUTYIMIOHATbHBIM
apOuTpaxkeM. AKTyaabHbIe IPOOIEMbI U TEH/IEH-
197071

Vmenno BBemenue B peiictBue 3TP 2003 mo-
JIOKUJIO HAyajio IIPAKTUYECKOMY BHE[PEHUI0 CO-
BPEMEHHOTO TUIIA TPETEICKOro pa3bupare/nbCcTB
BOOOIIE ¥ MHCTUTYTAa MOCTOSHHOIO TPETEICKOro
YIpeXJleH!sA B YaCTHOCTY B IIPaBOBOE IIPOCTPAH-
ctBo Mcmanun. C 2003 r. Hayajsoch pacuimpeHue
IPaKTUKI VCIIONb30BAHNA apOUTPaXKHOI OTOBOP-
K B KOMMePYEeCKIX JJOTOBOPaX 1, COOTBETCTBEHHO,
yBEIMYEHME 4YUC/IA TPETeNCKUX pa3bMpaTebCTs
Ha UX OCHOBAaHMM. ITOT IONOXKMUTENbHBIN CIBUT
CTaJl BO3MOXHBIM OJIarofiaps TOMY, 4TO, C OJHOI
CTOPOHBI, YCU/INA 3aKOHOfjaTeNs IOfep>KUBAIOT-
CA MHOTOJIETHeVI CTabWIbHONM HONMUTUKON Oraro-
IPUATCTBOBAHUA TPETENICKOMY pa30uparesbCTBYy,
IPOBOAMMOI CYHeOHOI BacThio. JleATenbHOCTD
BepxoBHoro 1 KoHCTUTYLIMOHHOIO CyHOB B 3TOM
HaIlpaBJIeHUN PaccMaTpyBaach Boiie. Kpome Toro,
IPAaKTUYECKV 3HAYMMBIM IIPOSIB/IEHNEM 3TOJ IO/IN-
TuKM crano npuHATHe ITnenymom IenepanbHOro
Cogera Cyne6noit Bractu Vicianun cornauenns ot
25 Hos16ps1 2010 1. 06 yupexxpenun B Manpuze Cyna
[Tepsoit Miacranyum Ne 101, crienuanmsupyolero-
cA Ha Jie/ax, KacallMXCsA VCKIIOYNTENIbHO apou-
TPaKHBIX PeIIeHNIT ! TPeTeCKNX pa3oypaTesbCTB
[Iscar de Hoyos 2013:3].

C npyroit CTOpOHBI, AKTUBHYIO NIOATEP>XKKY IIPO-
IaraHyie TPeTeICKOro pa3bupaTebCcTBa CPefi f1e/o-
BBIX KPYTOB ¥ OOIeCTBEHHOCTY OKa3bIBAIOT TaKle
obuiecTBeHHbIe OpraHn3aryy, Kak Vcmauckuit Kny6
Ap6urpaxa, Magpuz (Club Espanol del Arbitraje) n
Accoumanus no CopeiictButo Apbutpaxy, bapce-
noHa (Associacio pel Foment de 'Arbitratge).

Taxke OHM BefyT aKTMBHYIO [IeATebHOCTD I10
npopBIKeHyo Vicmanum Kak MecTa fiid IpoBefie-
HJA MEX/YHAPOJHBIX TPETeNICKIX pa3bupare/bCcTB
B JlatuHckoit AMepuke u B CpefjuzeMHOMOpDe.

K coxaneHnio, o0beKTUBHOI KONMYECTBEHHOI
oieHke pesartenbHocTy IIJJAY B Vicanum mpenAr-
CTBYeT OTCYTCTBME O(WIVANIbHON CTaTUCTUKI.

EnvHcTBeHHble BaHHBIe ObIM ONyO/MMKOBaHBI Te-
HepanpHbIM CoBetoM Cyze6HOI Bractu B exerop-
HoM brommerene 3a 2009 r."' OHM mpepocTaBieHbI
BhIcnmM coBeTOM TOPrOBO-IIPOMBILIIEHHBIX TaJIaT
¥ KacalTCs JIMIIb OOILIEro 4MC/Ia IPOBEJECHHBIX B
crpaHe B 2009r. TpeTeiickux pasbuparenscts (751)
6e3 pasbusku 1o Buziam. Ho gake Takas orpaHmyeH-
Has IIpaKTUKa IPOJODKeHNA He uMerna. OfHaKO 110
HEKOTOPBIM — BeCbMa IIPUOIM3UTENbHBIM — JAHHBIM
U3 MHOCTPAHHBIX MCTOYHMKOB'? (KOTOpbIE TPYAHO
3aII0[03pUTh B HEOOBEKTUBHOCTY) B Vcanum fieit-
ctByeT okono 50 I1JIAY, xoTopble exkerogHo IpoBo-
BAT 0Ko/1o 800 BHYTPEHHUX U MEXXYHAPOJIHBIX pas3-
6uparenpcts. Kpome Toro, B Vicanum peitcTByOT
83 pervoHanbHbIe KONIETMN alBOKATOB, MHOTHE 13
KOTOPBIX YIPEV/IN CBOU TPETENCKIE CY/ibl, B KOTO-
PBIX IOMIMO BHYTPEHHUX KOPIIOPATUBHBIX CIIOPOB
MOTYT pa3buparhCcs TAKKe ¥ CIIOPbI KOMMEPYeCKOro
xapakrepa. Ho, kK coxanenno, Takoil BUJ UX Jes-
TeTbHOCTY HAXOAUTCA a6COMIOTHO BHE IOJIA 3peHMA
KaK oQMIMaNbHOI, TaK M HeODUIMATbHON CTATH-
CTUYECKOI OLIEHKI.

Tpererickne pasbyupaTenbcTBa B OCHOBHOM IIPO-
BOJATCA B chepe CTPOUTEIHCTBA, ONITOBON TOPrOB-
I, TIPOMBILIICHHON SHEPIeTUKY, B OaHKOBCKOM
cextope 1 B cepe koprnoparusHoro mpasa. IIpu
3TOM GOJIBLIMHCTBO pa3bypaTenbCTB paccMaTpyBa-
€TCs BCEr0 B YeTBIPeX CaMbIX KPYIIHbIX U MI3BECTHBIX
yapexpernax. K Hum oTHocATCA:

1) MWcnmauckmit Ap6urpaxusii Cyn (Corte
Espanola de Arbitraje);

2) ApOurpaxusii  Tpubynan
(Tribunal Arbitral de Barcelona);

3) Magppupckmit Ap6utpaxupiii Cyn (Corte
de Arbitraje de Madrid);

4) Ipaxpmauckuit u Toprossiit ApOUTpaXKHBII
Cyz (Corte Civil y Mercantil de Arbitraje).

OneHnBasg TeKyIYI CUTYalMI0 C AEATENbHO-
CTBIO TPETENICKMX YUpexXeHnit B Vicmannn, cnegyer
OTMETHTb, YTO STOT MHCTUTYT HAXOUTCA HA CTAIUN
CTaHOBJIEHNA, 11 €TO JlajIbHelilee Pa3BUTIe CTAJIKN-
BAeTCA C PAJOM XapaKTePHbBIX [JIA TAKOM CTafuu
TPyJHOCTEN. B 11e/10M, OKTpUHA BbIfe/NAET TPU OC-
HOBHBIE IIPO0O/IeMbI 00beKTUBHOTO XapaKTepa.

Bo-nepsvix, cnabvie mpaouyuy npumeHeHus.
Psap aBTOpOB OTMedYaeT, 4TO MCIIAHCKOe oble-
CTBO BIIEPBBIE OCO3HAJIO CaMO CYIIECTBOBAHME
3TOTO IIPABOBOTO VHCTUTYTa KaK a/lbTePHATUBBI

bapcenonnt

" Consejo General del Poder Judicial, la Justicia Dato a Dato. URL: www.poderjudicial.es/cgpj/es/Temas/Estadistica-Judi-
cial/Analisis-estadistico/La-Justicia-dato-a-dato/La-justicia-dato-a-dato---ano-2009 (accessed date: 11.01.2022).
12 URL: www.uk.practicallaw.com/2-523-1645?source=relatedcontent Resource ID: 2-523-1645 (accessed date:11.01.2022).
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cyebHOMY Cr1oco0y paspeleHisi CHOPOB JIMIIb O-
cre peopmsr 2003 1. TakuM 06pa3om, aTOT €r1oco6d
IOKa ellle HeM3BeCTeH OONBIINHCTBY yYaCTHUKOB
VIMYILIECTBEHHOTO 000pOTa, KPOMe Y3KOJi IPYIIIbI
npodeccuoHanoB, YTO Ha JAHHOM JTaIle HeM30eXXHO
BIeYeT oOlee HefloBepye U CKEITHUIM3M, OCHOBAH-
Hble Ha IPVBBIYHOI YBEPEHHOCTU B TOM, 4TO T'OCY-
[IAPCTBEHHOE CY[ONPOU3BOACTBO IIPELOCTABIIACT
Oonpllle TapaHTUII 3alUThl TPAKJAHCKUX IIPaB.
Tak 4TO He CTOUT YAMBIATBCA TOMY, YTO, B OT/IU-
4yie OT PasBUTBIX «apOUTPa’KHBIX» IIPABOIOPSAIKOB
(Bxmovas Poccuio), KoHUAEHIIMATIBHBII XapaKTep
TPETeiCKOro pa3byparenbcTBa BOCIPYHIMACTCA
KaK HeraTUBHBIN (aKTop, TaK KaK He JOIYCKaeT, 110
MHEHMIO CPEJHECTATUCTIIECKOTO YYaCTHUKA UMY-
I[eCTBEHHOTro 06opora, (opmupoBaHme o61Ie0-
CTYIIHBIX MICTOYHMKOB JJAHHBIX, IJje OH MOT ObI 03Ha-
KOMUTBCSA C eJVIHBIMU KPUTEPUAMU PerylTNpOBaHNA
VHTEPECYIOLIEro €ero Crenuduyeckoro BOMIpPOCa.
9T0, IO MHEHMIO TAKOTO YYaCTHUKA, CTABUT IOJ
COMHEHJe IIPUHIMII IIPAaBOBOII OIpeleNIeHHOCTH,
rapaHTUPYeMbIii TOCYaPCTBEHHBIM CY/JOIIPOU3BOJ-
CTBOM. VI TOYHO TaK e OTCYTCTBUE B TPETEICKOM
pasbypaTeNbCTBe MPOLECCYalbHOTO MHCTPYMEHTa
006>xasoBaHMsl apOUTPAKHOTO peIleHys MO CYlile-
cTBYy (ame/IAuuy) BOCHPMHMMAETCA HETaTUBHO
[Llamas Bao 2013:12].

Bo-smopuix, Hedocmamo4Ho 8vblcokuil npogeccu-
OHAIbHYILL YPOBeHb apoumpos u compyoHukos ITJ[AY.
Ora npobeMa HeIOCPeCTBEHHO BbITEKAeT 13 TIpe-
ppipymeir. HacTopoeHHOe OTHOLIEHME Y4YacT-
HJMKOB VIMYIIECTBEHHOTO 000pOTa K TpeTeickoMy
crocoby paspelleHns ClopoB Kak TAKOBOMY aBTO-
MaTU4ecKy BiedeT 3a o601 KpajiHe OrpaHNYeHHOe
9IICTI0 TPETENICKMX Pas3bypaTenbcTs (Kak MOKa3aHO
BbI1IIe, 0K0710 800 B rofy). A IpMHMMAas BO BHUMaHMe
abCONMOTHOE JOMVHVPOBaHME B a[MUHUCTPUPOBA-
HIUU Pa30MpaTebCTB YKA3aHHBIX BBIIIE YeTPhIPeX
ITIAY, noxTpuHa yKa3blBaeT Ha Ype3MEepPHOCTD YIIC-
na IITAY (xak mokasaHo Bbllile, 0K0/o 50) mpu Ta-
KOM KOJIM4ecBTe pa3buparenbcT. BoisBanHasA aTuM
HeXBaTKa y OOJBIIMHCTBA OCTaIbHBIX TPETeNCKIX
yapexeHnit 1 apOuTpoB /IEMEHTAPHOTO TIPAKTHU-
YeCKOrO OIBITA CHIDKAET MX IPOQeCcCHOHANbHBII
YPOBEHb 11 B IIeJIOM 3aMefjIAeT MPOLecC YKOpeHe-
HMA KY/IBTYPBI TPETEIICKOrO pa3byparenbcTBa cpe-
JiV IeJIOBOTO 1 Iopuandeckoro coobuiects [Iscar de
Hoyos 2013:8].

B-mpemuvux, Hedosepue K He3asucumocmu u bec-
npucmpacmuocmu IIJJAY u ap6umpos. Ilo MHeHMIO
HEKOTOPBIX aBTOPOB — U C 3TUM TPYAHO He COITIa-

CUTBCA — 9TO CaMoOe Cepbe3HOe IIPeIATCTBUE Ha
IyTV pasBUTVA COBPEMEHHOIN CUCTEMBI TPETENCKO-
ro pasbuparensctBa B Vcnanuu. Peunb uger o Bechb-
Ma YKOPEeHEHHOM KaK Cpefiii Ie7IOBOrO COOOIIecTBa,
TaK ¥ Cpefiyi afBOKATOB B3IVIA/E, YTO Ha3HAYaeMblil
CTOPOHOII apOUTp ABIACTCA ee «aJ[BOKATOM», TIpH-
3BaHHBIM IIPEJCTAB/IATD e MHTepechl Iepef Ipes-
ceflaTe/bCTBYIOIMM apouTpoM. TunmdHbIM 1poO-
ABJIEHNMEM 3TOTO MOAXOfjd Ha IIPAKTUKE ABJIACTCH
TO, 4TO B VIcmaHum mnopasiAmoouiee OONBIINHCTBO
apOMTPaXKHBIX PelLIeHWl, TPMHIMAEMBbIX KOJIIEIN-
QJIBHBIM COCTABOM II0 MTOraM apburtpaxa ad hoc,
He e[MHOITIACHBI, a COfiepyKaT 0coboe MHeHe apou-
TPa, HA3HAYEHHOr' O IIPOUTPABLIEN CTOPOHOIL.

Taxoke aTOT MOAXON KpaliHe OTPULIATE/IBHO CKa-
3bIBAETCA M HA IPAKTHMKe Ha3HAauYeHMsA apOUTpOB,
TaK KaK B OOJIbIINHCTBE C/Ty4aeB CTOPOHBI He B CO-
CTOSIHUM COITIACOBATb KaHAUATYPY €AMHONNYHOTO
WIN — €CTeCTBEHHO — IIpeJCefaTeIbCTBYIOIIErO ap-
Outpa, mpuberas B UTOTe K [INTEIBHOMY U 3aTpar-
HOMY CyeOHOMY IOps/IKY ero HasHadeHus [Angell
Jorge, Brioso Angel 2008:334].

Ho rimaBHOe, ¢ y4eToM TOTO, 4TO 60JIbIIAs YACTh
apouTpoB B VIcraHuM [0 CUX TOp HasHayaeTcs 13
KpyTra NMPaKTUKYOLIUX aIBOKATOB, 3TOT IOPOYHBII
IOIXOJ], HEraTMBHO OTPaXKaeTcs TaKkXKe U Ha Co-
ONMIofieHNy TIPUHIMIIOB He3aBUCUMOCTH, Oecripu-
CTPacCTHOCTY apbuUTpa U €ro paBHOrO OTHOIIECHMNA
K cropoHaM. C OfHOI CTOPOHbI, OKUJAQHMA BBI-
rofibl OT MPOJO/DKEHNA COTPYAHUYECTBA C JAaHHOI
CTOPOHOII criopa B OyAyIieM y>ke B KadecTBe K-
€HTa MOTYT OTPasUTbCA Ha HEe3aBUCUMOCTH U Oec-
IPUCTPACTHOCTY aJIBOKAaTa B KauecTBe apburpa B
TEKyIeM TpeTeiickoM pasbuparensctse. C apyroit
CTOPOHBI, 4eM OOLIMpHee afjBOKATCKasA MPAKTHUKA,
TeM OOJIblile BEPOSTHOCTb KOHQIMKTA MHTEPECOB,
HPEIATCTBYIOM[Er0 NIPMHATUIO M VCIOTTHEHNIO JJaH-
HBIM JIL[OM 00sI3aHHOCTeN apOuTpa B KOHKPETHOM
criope. COOTBETCTBEHHO, HEKOTOPbIE aBTOPbI BUJAT
B KayecTBe OJHOrO U3 IIyTell pelleHusA 3TOVl Mpo-
6nembl popmupoBaHme Kopryca IpodeccuoHanb-
HBIX apOMTPOB, He MMEIOIIVX OTHOLIEHUA K afjBO-
Karckoit fesarenpHocty [Angell Jorge, Brioso Angel
2008:341].

K coxanenuio, 3TOT NMOAXOJ CKa3bIBaeTCsA M Ha
mesaTenbHOCTY HekoTopbIx [1JIAY, 0 yem cBuzieTenn-
CTByeT BecbMa OOIIMpPHAsA NpPaBONpPUMEHNUTEIbHAA
IpakTHKa. B kadecTBe XapakTepHOro mpyumepa ce-
PbEe3HOCTM JAHHON IPOO/IeMbl CTOUT IIPUBECTY BbI-
Iep)KKM U3 oIpefeneHus IIpoBUHIMAIBHOTO Cyfia
Mappuza ot 31 mapra 2005 .’ o nroram paccmo-

3 AAPMadrid,seccion 14,No.185/2005,Roj: AAPM3827/2005 - CLI:ES:APM:2005:3827A,1d Cend0j:28079370142005200145.
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TpeHMA alle/ULALVMOHHOM >Ka/To0bl Ha pelleHMe Cyfia
HepBOJi MHCTAHIUM 00 OTKase B IPUHYAUTETBHOM
VICTIONIHEHNM apOMTPaXKHOTO pelleHNs, IPUHATOTrO
B XOfie TPETEliCKOro pa3bMpaTeNbCcTBa, OPraHU30-
BAHHOTO IIOCTOSHHO [eJICTBYIOIIUM TPETENCKUM
yapexperneM. IIpyMeyartesbHO, 4TO YyKa3aHHOE
[TTAY BpICTYynIUIO (COBMECTHO C OJHOI U3 CTOPOH
TpPeTeliCKOro pa3byparenbCcTBa) B Ka4eCTBe COMCTLA
KaK B IIEpBOJI, TaK U B alle//IALVOHHON NHCTAHLIVN.

Cy0 ucxo0um u3 cnedyroujezo:

1) cyn He BIpaBe OCYLIECTBJIATH IIPOLECCY-
a/ibHble QPYHKLMY CTOPOHBI criopa. [TocTosiHHO feii-
CTByIOIE apOMTpaXKHbIE YUPEXK[eHNA He BIIpaBe
HPOV3BOAUTD JIEVICTBUA WM TIOfIeP)KUBATD CO CTO-
poHaMu OTHOIueHus de facto wiu de iure, KOTOpbIe
MOTYT CBUJIETE/IbCTBOBATb O 3aHATUM IO3NUIMU B
TO/Ib3Y VTN IIPOTHB OJIHOII U3 CTOPOH;

2) B COOTBETCTBMU C 3TMM KpUTEpMEeM IIpaK-
tika Koncturynnonnoro Cyza IpoBofuT pasnndne
MEXy HOHATUAMY «CYOBeKTUBHAsE OeCIpuUCTpacT-
HOCTb» (T. €. HE3aBMCUMOCTDb B OTHOIIEHN! CTOPOH
KaK CyObeKTOB crmopa) m «00beKTUBHas Oecrpu-
CTPAcTHOCTb» (T. €. He3aBUCHMOCTb B OTHOLICHUM
obbeKTa Cropa), rapaHTHpYIas OTCYTCTBME Y
[TIJTAY KOHTaKTOB C 00BEKTOM CIIOpa IO HaYasIa pas-
OuparenbCcTBa;

3) HecMOTps Ha TO 4TO He BCe TpeOOBaHNA 3a-
KOHa B OTHOLIEHUM OeCHpPUCTPACTHOCTU TOCYHap-
CTBEHHOTO pa3buparenbCTBa MOTYT OBITH OyKBasib-
HO TIPUMEHEHBI K €r0 3KBUBAJIEHTY — TPETEICKOMY
pa3buparenbCTBY, TpeboBaHMe 6eCIPUCTPACTHOCTI
ABJIAETCA OCHOBHOM XapaKTepUCTUKON IOCIeNHe-
ro. VI 6ecripucTpacTHOCTb HO/DKHA TPeOOBATHCS OT
BCeX JINL], UCTIONHALINX TPeTelicKye QYHKIMN: KaK
OT apOUTPOB, TaK U OT TPETENICKOTO YUPEKAEHNA C
TeM, 4TOOBI €ro AeATeNbHOCTD 10 AMUHUCTPUPO-
BAHIIO, KOHTPOJIIO 1 MaTepMaIbHOMY 00eCIeueHIIo
TpeTelicKoro pa3buparenbcTBa He COYeTanach C jie-
ATENIBHOCTBIO 110 TIOffiepyKKe OfJHOI 13 CTOPOH [0
BO3HMKHOBEHMA cropa. YTo mpsAMo CefyeT U3 Io-
noxxeHuit gevicteytomero 3TP 2003.

Cydom ycmarosneHo credytousee:

1) IIJAY cocraBnseT HOTOBOPBI MA/ls Ipen-
HPMATHI JTAHHOTO CEKTOPa I10 UX 3aIPOCy;

2)  9TO fienmaeTcA B BUJE OTOBOPOB IIPUCOENN-
HeHsI, 00s3BIBAOLINX BCe CTOPOHBI, 6€3 BO3MOX-
HOCTI HU OOCY[NUTD, HY IIPEIJIOKNUTD IHYI0 MOJIE/Tb
JIOTOBOPa 11 apOUTPaXKHOIT OTOBOPKY;

3) IIJAY mnosuryonupyer cebsi Kak eyH-
CTBEHHBII TPETENCKUIT OpraH, KOMIIETEHTHBI pas-
pelIaTh CIIOpbI U3 JAHHOTO JOTOBOPA, HE JJOIyCKas
VIHBIX YYPEX/IeHNII;
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4) TIIJAY wusbupaer u HasHayaeT apOUTPOB
0e3 BMeIlIaTe/NbCTBA CTOPOH ¥ WCHONHsET apou-
TPaXKHOE pelleHNe;

5) TIJAY opranmsyer u paspeuraer ¢ IOMO-
IIbI0 CBOMX apOMTPOB CIIOPBI U3 JJOTOBOPOB, KOTO-
pble OHO CaMo ¥ COCTaBMJIO IO 3aIPOCY CBOMX Ca-
MBIX B/IVATE/IbHBIX K/IVIEHTOB;

6) paccMOTpeB B paMKax VCIIONHEHUS CBOMX
IOPUCAVMKIVIOHHBIX IIOTHOMOYMIT IIMPOKOE YMCIIO
apOMTPaYKHBIX peIleHMNIL, IPUHATHIX II0 UTOTaM pas-
Ouparenbcts, opraunzoBanubix IIJTAY, cyn ycraHo-
BWL, YTO B HUX B KadecTBe apOMTPOB 3a/leiiCTBOBA-
HbI OJTHY M Te e /INLA.

Cydom cOenanvi cnedyroujue 8b16000bL:

1) orcyrcTBUe OecIpUCTPACTHOCTH PacCIpo-
CTpaHAeTCA TAKKe M Ha CaMMX apOUTpOB, U TeM
CaMBIM JJaHHOe apOUTPa)KHOE pelLIeHNe AB/IAeTCA
HJYTOXXHBIM 110 OCHOBAHUIO €T0 IPOTUBOPEYN IIy-
OMMYHOMY HOPAZKY;

2) B CaMOM IIepBOM U3 apOMTPaKHBIX pellle-
HII CYJ] CTO/IKHYJICS C YKa3aHHOJI BBILIIe IPO6/IeMoit
Y TIpUIIEN K BBIBOAY, YTO OYEBMIHOE OTCYTCTBMUE
6ecipucTpacTHOCTH O cTOpoHbI [IJAY, momumo
HIYTOXXHOCTY apOUTPa’KHOTO pelleHNs, IIOB/IEK/IO
HpeXx/e BCero HUYTOXXHOCTb CaMO¥l apOUTpPasKHO
oroBopki. EnHCTBeHHOII Tpo6/1eMoit sIB/IsIeTCs TO,
yro ITIAY ipso iure He MMeeT IOPUCHUKIVOHHBIX
HOJTHOMOY N1, OTHECEHHBIX 3aKOHOM K (M3MYecKuM
nunam (apoutpam), 1 K HeMy He MOXKeT IIPUMEHSTh-
cA MeXaHU3M OTBOfja M KpuUTepuy OecrpycTpact-
HocTi apbutpa. IloaToMy A/ ycTpaHeHMsA 3TOTO
HPENATCTBYA CIefyeT npuberaTb He K MHCTUTYTY
HIYTOXXHOCTY apOUTPayKHOTO pelleHNns, a K MHCTHU-
TYTy HUYTOXHOCTM apOMTPa’KHOTO COI/IAINEeHMNA
Ha OCHOBAHMU IIPOTHBOPEYNSA IIOCTIETHETO OCHOB-
HBIM IapaHTVsIM 00BEKTUBHOI 6eCIIpUCTPACTHOCTI
ITITAY.

Cy0 npuuien k cnedyouiemy 3axK0HeHuo:

1) IIJAY, x xoTOpoMy OOpaTwInch CTOpO-
HBI JIOTOBOpa, He 00afaeT 0ObeKTUBHON Oecripu-
CTPACTHOCTBIO B CTEIIeHN, JOCTATOUHOI /I 0becIe-
YeHMsA YKa3aHHOTO TPETEeNiCKOro pa3bypaTebCcTBa.
BenepcrBye 4Wero MM HapylleHbBI MMHMMA/bHbIE
rapaHTUM MPUHLMIIA 00BEKTUBHOI OeCIpucTpact-
HOCTH;

2)  COOTBETCTBEHHO, apOMTPaKHOe pelleHe
HJMYTOXXHO, TaK KaK IPOTUBOPEUYMUT IyOIMIHOMY
HOPAAKY 1 He MOJJIEKUT IPUHYAUTETLHOMY VICIION-
HEHUIO.

B menoM CTOMT OTMETHTD, YTO yKa3aHHbIE IIPO-
671eMbl MHCTUTYIMOHAIBHOTO apbutpaxa B Vcma-
HUU SB/IAIOTCS CBOETO POfia «OOIE3HAMM POCTay.

MockoBcKmii KypHan mexayHapopgHoro npasa - 1« 2024



Oleg A. Malov

INTERNATIONAL PRIVATE LAW

U1 ux npeopnonenue, 6e3ycioBHO, MOTpebyeT -
Te/IbHOTO BPEMEH 1 BeCbMa 3HaYMTe/IbHBIX, Ile/IeHa-
IIpaB/IeHHBIX /I COITIACOBAHHBIX YCU/INIT 3aKOHOAATe-
7151, IPAaBOIIPUMEHNUTEIIS ¥ TPETENCKOTO co00IecTBa
crpanbl. Takum o6pasoM, Vicmanum mpeacTOMT
elje JAOITWIl MyTb, YTOOBI CO3[ATh IHOTHOLCHHYIO
U 3QQPEKTUBHYIO CUCTEMY WHCTUTYIVIOHAIBHOTO
apOuTpaxxa U TeM CaMbIM, CTaTh IIPYB/IEKATETbHOI
IOPYCAMKIVeN A7 pa3bupaTeNbeTB B paMKax MeX-
YHAPOIHOTO KOMMEPYECKOTro apOuTpaxa.

4. 3aKknoueHne

[TocTostHHO JelicTByIOIjee apOUTpaKHOE Yd-
pexpeHne B Vcranum He o6mazjaeT 0OPUCAVKIVIOH-
HBIMJ IIPAaBOMOYMAMM Y He SAB/IAETCA YYaCTHUKOM
TPeTeCKOro pa3dMpaTeNbCcTBa.

Cospanne ITIJTAY pomyckaercs B popMe W He-
KOMMepYeCcKOil OpraHy3aIyy, Wi 06IjecTBEHHOTO
o0benyHeHNs B IOPSKE, YCTAHOBJIEHHOM O0LIMMM
HOPMaMJ IPaK/IaHCKOTO 3aKOHOJATENbCTBA.

Mesxpy ITTAY 1 ap6uTpoM yCTaHOBJIEHO BHEJIO-
rOBOPHOE IIPaBOOTHOILEHME SUi generis, B KOTOPOM
[TTAY BpICTymaeT B po/iu rapaHTa KOPPeKTHOCTU
JIeViCTBUII apOuTpa B OTHOLIEHMM CTOPOH CIIOPa;
YCTQaHOBJIEHA BHEJIOTOBOPHAs  OTBETCTBEHHOCTDb
[ITAY 3a peiicTBuA apbuTpa, KOTOPOIl COOTBET-
CTBYeT IIPaBO CTOPOHBI pa3OypaTeNbcTBa Ha IIps-
moe TpeboBanue ot IIJIAY BosMemenus yumep6a,
IPUYMHEHHOTO AeMCTBUAMM apOUTpa, He3aBUCUMO
or HaymuuA y IITAY npasa Tpe6oBaHuA K HOC/IEN-
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Hemy; mna IIJJAY n apburpa ycraHoBIeHO 06:3a-
TeJIbHOE CTPaxOBaHUe WX TPAKAAHCKO-TIPABOBOI
OTBETCTBEHHOCTI.
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CPABHUTEJIbHO-NMPABOBOU

AHANN3 3AKOHOAATEJIbCTBA

O UHOOPMALIMOHHbIX TEXHOJIOIMAX
B POCCUUA W LUBELUWU

BBEJJEHME. B cmamve npedcmasnen Komnaexc-
Hblil AHATIU3 HOPMAMUBHO-NPABOBOTLL 0A3bL, pezyiu-
pyroweil 061acmo UHPOPMAUUOHHBIX TEXHOTI02UT
(0anee - MT) 6 Poccuu u Illseyuu, nposedeHa cpas-
HUMENbHASA OUeHKA KITH1eBblX NPABOBbIX UHCPY-
MeHMO8, KOHUeNUuti U no0x0008 K pezynuposaHuio,
BK/IOUAST  OMBEMCMBEHHOCMb 3a4  Kubepnpecmy-
neHus, npouedypol TUUEHIUPOBAHUS, NPAKIMUKY
cmandapmusauuu u 6e30nacHoOCy Kpumu4eckoi
ungopmayuonHotli  ungpacmpyxmypu..  Kpome
1020, 8 CAMve PAccMampueaomcst ponu u QyHk-
UUU OCHOBHLIX PeyIUPyIoujux opeanos 6 obeux
CMPAaHax.

MATEPUAIJIBI I METOIBI. Cmamwsst nodzo-
1Moe6sIeHa Ha 0CHOBEe COOMBEMCMBYOULUX NPABOBLIX
axmos Poccuu u Illeeyuu. Hecmomps na nanuvue
0MOeNbHLIX 3aKOH08, NONIHOCHILIO NOCBAUAEHHDIX
UT, Hekomopble NonoxeHUs MOKCHO HALIMU 8 Opy-
eux 6udax npasosvix 00KymeHmos (Hanpumep, 8
Y207106HbIX KOOEKCAX UMY NOCIAHOBTIEHUSX NPABU-
menvcmaa). C nomMoubio cpasHumenvHozo no0xooa
8 UCCIE008AHUU 0HePHUBAIOMCS PAMKU U NOTHOMO-
YU 20CY0APCIMBEHHDIX UHCIUMYMO08, OCyusecm-
enAlouux peeynuposarue 6 cgepe VT.
PE3YJIbTATBI MCCIIENOBAHUA. /1 6 Poccuu,
u 6 Illseyuu Habmooaemcs cxo0cmeo 6 onpedese-
HUU OCHOBHVIX NOHAMULL, MAKUX KAK KPUMU1ecKas
uHgpacmpykmypa, umo ompasycaem o6ugyo npo-
OneMamuxy, C8A3AHHYI0, HaNpumep, ¢ 80NPOCAMU
6esonacrocmu. OcHosHovle 3akoHbL 8 obnacmu VT
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codepiam cnexmp Knouesvix MepMUHO8, KO-
4as, HO He 02PAHUMUBASCD, UHPOPMAUUOHHO-KOM-
MYHUKAYUOHHOU cembvio / 7eKMPOHHOL cembio
KOMMYHUKAYULL, 0nepamopom UHGOPMAUUOHHOU
cucmembl, a makice 3augumoti ungopmavuu / 6e3-
0NACHOCMbI0 Cemu U UHPOPMAUUOHHOTI CUCITIEMDL.
Xomsl chucox Knouesvlx onpedeneHuti Moxem no-
Ka3amuvcs 0080/IbHO CXOOHbIM, UIBEOCKOE 3AKOHO-
damenvcmeo, Kax npasuso, npeonazaem 6onee wiu-
poKue onpedeneHust ¢ yenvto oxeéama 6osnee 0OUUX
obnacmeti 6 pamxax UT, 6 mo epems kax poccuti-
ckue 3akoHodamenu POKYCUPYIOMCA HA npumeHe-
Huu 6onee KOHKpemHuvix mepmuros. OOHaKo ecnu
8 Illseyuu 3aK0HO0AMENbCMBO eECHO CB8A3AHO C
HopmamuseHoti 6asoil Esponetickozo cotosa (Oanee —
EC), mo e Poccuu npumensiemcs 6onee wupoxui
100Xx00, YHUMbLBAIOUWUTI HOBbLE MeEXHON0UUeCKUe
8bI306bl, MAKUe KAK UCKYCCINBEHHDIL UHMENTIeKM.
B 3axniouenue cnedyem ommemumo, 4mo 05 d¢p-
pexmusrozo pecynuposarus VT Heobxodumo Hati-
mu 6anaxc mexoy coenaco8aHHOCMbIO HA MeHOy-
HAPOOHOM YpOBHe U B03MONHOCbIO AdanMauuu
HA HAUUOHAZILHOM, 4O HNO0380AUM 00ecneuumn
BLICOKULL YpOBeHb KubepOe30nacHoCmu, Craumyu-
posamv UHHOBAUUU U COXPAHUMD 2UbKOCMY pezy-
TUPOBAHUS 6 OUHAMUUHOTE YUPPOBOTi cpede.

OBCYJXIEHUE U BBIBOMOBI. Illseyus Oe-
siaem cmaexky Ha 6HedpeHue HOPMAMUBHLIX aK-
moe EC, umo umeem céou npeumyuwecmea, ma-
Kue Kak eapMOHU3AUUs, 6HedpeHue NPUSHAHHOL
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E.B. Kupnnnosa

Ha MeHOYHAPOOHOM YPOBHe NPAKMUKU, 0071ecueHUe
docmyna Ha poiHok u m. 0. O0HAKo Mmakoil nooxoo0
MOJNEM 02PAHUHUMD B03MONHOCIU CPAHbL NO
Y00871eMB0PEHUI0 CBOUX CHeUUPUUecKUX nompeo-
Hocmeil u noéneus 3a co6oti dononHumenvHoe 6pe-
M, ceazanHoe ¢ coonoderuem oupexmue EC. Bo-
Jlee 1020, UsMeHeHUs 8 HopmamueHvix akmax EC
Mozym npueectu K HeoOX00UMocmu 00HO8/IeHUS
BHYMpeHHe20 3aKOH00amenbCmed, 4mo NnomeHyu-
A7IbHO MOJHEM 8bI36aMb B03HUKHOBEHUE 3AKOH00A-
MenbHbIX NPo6esIos Unu KoANU3uil, 0cobeHHo 6 ma-
koil cpepe, kak VT. Cez00Hs, K020a Ha nosecmke
CMOAM UCKYCCMBEHHBLTE UHMENITIEKN U €20 PUCKU,
HEB03MONHO 0CABAMBCS 6 CMOPOHE U HOAMb,
noKa mex0yHapooHoe coo0u,ecmao 002080PUMCS O
NPUMEHUMOM Pe2yIUPOBaAHULL.

KJTFOYEBBIE CJIOBA: IT-npaso, xubepbesonac-
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COMPARATIVE LEGAL ANALYSIS
OF IT LEGISLATION IN RUSSIA

AND SWEDEN

INTRODUCTION. This article provides a compre-
hensive analysis of the regulatory frameworks govern-
ing the information technology (IT) sector in both
Russia and Sweden and encompasses a comparative
assessment of key legal instruments, concepts, and
regulatory approaches, including the responsibility for
cybercrimes, licensing procedures, standardization
practices, and the safety of critical informational in-
frastructure. Additionally, this article examines the
roles and functions of major governing authorities in
both countries.

MATERIALS AND METHODS. The article is based
on relevant legal acts of Russia and Sweden. While
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there are certain specific laws focused entirely on the
informational technologies, some provisions can be
found in other types of legal documents (for example
criminal codes or governmental regulations). Employ-
ing a comparative approach, the study delineates the
scope and authority of state institutions involved in
the IT sphere.

RESEARCH RESULTS. Both Russian and Sweden
exhibit similarities when it comes to definition of es-
sential concepts such as critical infrastructure, reflect
shared concerns regarding for example security issues.
Main laws in the area of information technology con-
tain a spectrum of key terms, including but not limited
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to information and communication network / elec-
tronic communication network, information system
operator, and information protection / network and
information system security. Although the list of key
definitions may appear quite similar, the Swedish leg-
islation tends to offer broader definitions with the in-
tention of encompassing larger domains within IT
technologies, while the Russian legislators focus on
more specific terms. However, while Sweden aligns
closely with European Union (EU) regulatory frame-
work, Russia adopts a more expansive approach, ad-
dressing emerging technological challenges such as Al
In conclusion, achieving effective IT regulation neces-
sitates finding a balance between international con-
sistency and national adaptability to ensure strong
cybersecurity, foster innovation, and maintain regula-
tory flexibility in a dynamic digital environment.

DISCUSSION AND CONCLUSIONS. Swedes re-
liance on implementing EU regulations has its benefits
such as harmonisation, interoperability, adopting the
internationally recognised practices, easier market ac-
cess, etc. However, this approach may limit the coun-
try's ability to meet its specific needs and may mean

1. Introduction

he analysis of the regulation of the infor-

mational technologies should begin with a

definition of cyberspace as an object of the
international law. “Is cyberspace an object of inter-
national law if there is no universal international
treaty on it? <...> In international legal scholarship
considers alternative scenarios for the transition to
‘transnational governance’ cyberspace, instead of its
current mostly national and corporate governance
by US-registered IT giants” [Vylegzhanin, Shtodina
2022:227-239].

The issue of cyberspace, or, more particularly, so-
cial media, being governed by a few I'T-giants, is also
addressed by D. Westman from the Swedish Law and
Informatics Research Institute: “However, the fact
that these new important arenas for the exercise of
freedom of expression are controlled by a few domi-
nant commercial actors operating in an international
market poses legal challenges” [Westman 2020:676].

additional administrative burdens associated with
compliance with EU directives. Moreover, changes in
EU regulations could lead to a necessity to update do-
mestic laws, potentially causing regulatory vacuum or
legal collisions, especially in such sphere as the IT sec-
tor. Nowadays, when for example the Al and its risks
are on the daily agenda one can not look away and
wait for the international community to agree on the
applicable regulation.

KEYWORDS: IT law, cybersecurity, electronic com-
munications, critical infrastructure, Swedish legisla-
tion, cybercrimes, Network and Information System
Security, regulation of informational technologies,
Russian laws on information security

FOR CITATION: Kirillova E.B. A Comparative
Legal Analysis of IT Legislation of Russia and Swe-
den. — Moscow Journal of International Law. 2024.
No. 1. P. 107-122. DOI: https://doi.org/10.24833/
0869-0049-2024-1-107-122

The author declares the absence of conflict of interest.

Cyberspace itself is a complex and dynamic en-
vironment that encompasses the digital realm where
computer systems, networks, and data interact. In
the context of international law, defining cyberspace
has been a challenge due to its intangible and border-
less nature.

In the Doctrine of Information Security of the
Russian Federation, the information sphere is under-
stood as “the totality of information, informatization
objects, information systems, sites in the information
and telecommunication network ‘Internet’ (hereinaf-
ter — the ‘Internet’), communication networks, infor-
mation technologies, subjects whose activities are re-
lated to the formation and processing of information,
development and use of these technologies, ensuring
information security, as well as the totality of mecha-
nisms for regulating the relevant social relations, and
also the totality of mechanisms for regulating the in-
formation security of the Russian Federation™.

Russia “was a pioneer of international coopera-
tion in ensuring ICTs security and consistently de-

' Decree of the President of the Russian Federation N2 646 “On Approval of the Doctrine of Information Security of the
Russian Federation”. URL: http://www.kremlin.ru/acts/bank/41460 (accessed date: 08.10.2023).
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fends the position that the only way to counter threats
in the information sphere is within the framework of
international cooperation in ICTs security” [Interna-
tional... 2021:10].

However, as the authors of an IMEMO mono-
graph “International Security, Strategic Stability and
Information Technologies” rightly point out, “One of
the main problems remains the lack of a unified in-
ternational legal regime governing the ICT space, as
today only some generally accepted norms of inter-
national law and various national legislations apply”
[Romashkina, Markov, Stefanovich 2020:21].

On May 15, 2023, Russia together with Belarus,
North Korea, Nicaragua and Syria as co-sponsors,
submitted the Concept of the UN Convention on
Ensuring International Information Security as an
official document of the 7" session of the UN Gen-
eral Assembly. “A growing need for the peaceful use
of information and communications technologies, as
well as for their use for the common good of human-
kind and further social and economic development
of all States™ was emphasised.

During the 78" session Russia submitted a draft
resolution “Developments in the Field of Informa-
tion and Telecommunications in the Context of In-
ternational Security”. Sweden, eagerly following
into the EU and the US steps, voted against it. The
explanation given by the EU on behalf of all mem-
ber states (and so-called “candidate countries”) was
rather vague: “The EU considers that the resolution
could have better represented the fragile consensus
achieved in the Open Ended Working Group, its pre-
ceding processes and previous consensus resolutions.
Principally, the draft resolution fails to reference the
cumulative and evolving framework for responsible
State behaviour in the use of ICTs™.

In Sweden there is a definition of a “cyber do-
main”, given by the Armed Forces in the Military
strategic doctrine: “the cyber domain consists of dig-
ital information systems and electronic communica-
tion services, and the data stored in, processed by, or
transmitted through them™.

The report of Swedish Total Defence Research
Institute “Operations in the cyber domain - an in-
ventory of Swedish research emphasise that Swedish
definition” emphasises that the Swedish definition
“reflects the fact that the cyber domain:

1) is global and borderless;

2) uses electronics, the electromagnetic spec-
trum and IT;

3) is used for the creation, storage, modifica-
tion, exchange or exploitation of information;

4) allows for remote action because of infra-
structures that are interconnected and interdependent;

5) encompasses both attack and protection, as
well as intelligence, propaganda and creation of cer-
tain opinion” [Karzlen, Granlund, Wedlin 2018:9].

“With comparatively large public administrative
sectors, the Scandinavian countries, especially Swe-
den, had early on started to invest substantially in
computers for the public sector. Consequently, there
also existed an interest in finding ways of employ-
ing the new technology in the legal domain and in
1966 it was decided that a standing committee for the
development of IT for the judiciary should be estab-
lished. Members included the heads of the authori-
ties in the legal sector and a representative from the
parliament. The work was led by the state secretary
at the Ministry of Justice” [Wahlgren 2023:232]. In
Sweden “legal informatics” (swed. “réttsinformatik”
is recognised as a research field.

The forthcoming article delves into the legislative
approaches of both Russia and Sweden in defining
such technologies. The analysis focuses on key legal
documents, examining the terminology employed
within these acts and its contextual significance.

A special attention, in my opinion, ought to be
directed towards the dimensions of information se-
curity and the safeguarding of critical information
infrastructure. Unquestionably, the regulatory role
played by public authorities, encompassing control
and oversight functions, as well as the licensing pro-
cedures and pertinent standards applicable to this
domain should be included.

2 The Concept of the UN Convention on Ensuring International Information Security. URL: http://www.scrf.gov.ru/media/
files/file/cSYQQBKOHCz1AaOfPwZJFsVfP3EXQjEi.pdf (accessed date: 09.10.2023).

3 EU Explanation of Vote: UN General Assembly 1st Committee: Information and telecommunications in the context of
international security. URL: https://www.eeas.europa.eu/delegations/un-new-york/eu-explanation-vote-un-general-as-
sembly-1st-committee-information-and-telecommunications-context_en?s=63 (accessed date: 10.11.2023).

4 Militarstrategisk doktrin (MSD 22), Sveriges Forsvarsmakt. P. 55. URL: https://www.forsvarsmakten.se/siteassets/2-om-
forsvarsmakten/dokument/doktriner/msd-22.pdf (in Swedish) (accessed date: 10.10.2023).
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2. Main laws regulating IT-sphere

We'll start with examining the objectives of legal
regulation concerning informational technologies in
both Russia and Sweden, along with the pivotal ter-
minology utilized. For this purpose, let us compare
Russian Federal Law Ne 149-FZ on Information, Infor-
mational Technology and the Protection of Informa-
tion and the Swedish Electronic Communications Act.

Russian Federal Law “regulates relations
arising in:

1) exercising the right to search, receipt, trans-
fer, production and dissemination of information;

2) applying informational technologies;

3) ensuring protection of information™.

The Electronic Communications Act aims to
provide individuals and authorities with “access to
secure and efficient electronic communications and
to the broadest choice of such services, their price,
quality and capacity™. The Act applies to “electronic
communications networks and electronic communi-
cations services and related facilities and services, as
well as other types of radio use™.

The Act on information security for essential and
digital services (Lag om informationssidkerhet for
samhdllsviktiga och digitala tjédnster) imposes re-
quirements on certain providers of essential and
digital services. A central part of the law is therefore
“to define who is to be considered such a provider
and what constitutes an essential or digital service.
It also describes the suppliers’ obligation to work in
a risk-based manner and carry out preventive work
to prevent incidents. Once an incident has occurred,
there are strict requirements regarding reporting and
management” [Wendleby 2022:5].

2.1. The comparison of the key terms of the
Federal Law on Information and the Electronic
Communications Act

The following terms exist in both legal acts and,
while slightly differ, essentially represent the same
concept.

Russia: Information and Telecommunication Net-
work means “a technological system intended to
transmit via communication lines the information
further accessed using computation devices™.

Sweden: Electronic communications network
means “a transmission system and, where applica-
ble, switching or routing equipment and passive net-
work elements and other resources which permit the
conveyance of signals, by wire or by radio waves, by
optical means or by other electromagnetic transmis-
sion media, irrespective of the type of information
transmitted™.

As we already can see, Electronic Communica-
tions Network encompasses a broader scope. Because
of a definition as a transmission system, it includes
switching or routing equipment, passive network el-
ements, and other resources. The primary purpose
is to convey signals through various transmission
media, regardless of the type of information being
transmitted, while the Information and Telecommu-
nication Network is meant to be a network designed
to transmit information through communication
lines, with subsequent access facilitated by compu-
tational devices.

Russia: Information System Operator means an
individual or a legal entity operating an Information
System, including processing the data contained in
its databases'.

Sweden: operator “means the provider or intend-
ed provider of a public electronic communications
network or an associated facility™'.

Here the Russian definition of an Informa-
tion System Operator refers to an individual or le-
gal entity engaged in operating an Information
System. The scope includes the processing of data
within its databases, indicating a focus on manag-
ing information systems and the associated data.
The swedish definition of an operator again im-
plies a broader perspective, incorporating enti-
ties involved in offering or intending to offer pub-
lic electronic communication networks or related
facilities.

5 Federal Law N 149-FZ on Information, Informational Technology and the Protection of Information (hereinafter referred
as“Federal Law on Information”). Art. 1. URL: https://eais.rkn.gov.ru/docs.eng/149.pdf (accessed date: 12.04.2023).

5 The Electronic Communications Act 2022:482 (Lag 2022:482 om elektronisk kommunikation) (hereinafter referred as
“the ECA”). Kap. 1 § 1. URL: https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/lag-
2022482-om-elektronisk-kommunikation_sfs-2022-482 (In Swedish) (accessed date: 12.04.2023).

7 The ECA.Kap.1§2.
8 Federal Law on Information. Art. 2.
® The ECA.Kap.1§7.
9 Federal Law on Information. Art. 2.
" The ECA.Kap.18§7.
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Russia: Protection of information “shall represent
the undertaking of legal, organizational and techni-
cal measures towards:

1) ensuring protection of information against
any illegal access, destruction, modification, block-
ing, copying, supply, dissemination and also against
other illegal actions in respect of that information;

2) observance of confidentiality of information
of limited access;

3) realization of the right of access to informa-
tion™'2.

Sweden: the security of network and information
system means “the ability of electronic communica-
tions networks and services to withstand, at a given
level of confidence, events that undermine the avail-
ability, authenticity, accuracy or confidentiality of the
networks or services, of the data stored, transmitted
or processed, or of the related services offered by or
accessible through those electronic communications
networks or services”".

According to C. Trenta (Ph.D, Associate Profes-
sor of Tax Law at Orebro University), cybersecurity
is more than its technological or economical and
sometimes political applications. “While tradition-
ally classified as a field within computer science,
cyber-security has been cast more recently as an in-
terdisciplinary area straddling policymaking, com-
puter science, management, and the social sciences”
[Trenta 2021:101].

“The area of law dealing with cybersecurity a
field-spanning construct requiring coordinated in-
terpretation and the application of a rather large and
diverse array of legal sources” This legislative area
could be defines as the “collaborative cybersecu-
rity law” framework. ENISA (The European Union
Agency for Cybersecurity) “also treats cybersecurity
as an umbrella concept including information se-
curity, network and information systems security”
[Trenta 2021:106].

Comparing the Russian and Swedish approach,
we can see that Russian definition of Protection of
information means a multifaceted approach involv-
ing legal, organizational, and technical measures for
information protection and aims at comprehensive

2 Federal Law on Information. Art. 16 p.1.
' The ECA.Kap.1§7.

protection against unauthorized actions against in-
formation. While Swedish term the security of net-
work and information system emphasizes the ability
of networks and services to withstand events, indi-
cating a focus on the overall security and robustness
of electronic communications infrastructure and
aims at maintaining the resilience of electronic com-
munications networks and services, considering the
confidence level and potential events that may un-
dermine various aspects.

The Act on information security for essential and
digital services 2018:1174 (Lag 2018:1174 om infor-
mationssikerhet for samhallsviktiga och digitala
tjdnster) complements the definition of the electron-
ic communication network. According to this Act:

Electronic communications network is an “elec-
tronic communications network in accordance with
Chapter 1. Section 7 of the Electronic Communica-
tions Act (2022:482) and

1) adevice or a group of devices that are inter-
connected or related to each other, one or more of
which carry out automatic processing of digital data
through a programme; or

2) digital data that is stored, processed, re-
trieved or transmitted for the purpose of its opera-
tion, use, protection and maintenance™.

The same law provides, for example, a Swedish
understanding go the search engine. So, internet
search engine means “a service that allows users to
search virtually any website or website in a particu-
lar language by requesting any topic in the form of
a keyword, phrase or other input, and returns links
containing information about the requested con-
tent”".

The Russian federal law states: “a search engine is
an information system that searches the Internet at
the user’s request for information of a certain con-
tent and provides the user with information on the
page index of an Internet site to access the requested
information located on Internet sites belonging to
other persons, except for information systems used
to perform state and municipal functions, provide
state and municipal services, as well as to perform
other public powers, provided by federal laws™¢.

* The Act on information security for essential and digital services 2018:1174 (Lag 2018:1174 om informationssdkerhet
for samhallsviktiga och digitala tjdnster) (hereinafter referred as “Lag 2018:1174"). § 2. URL: https://www.riksdagen.se/sv/
dokument-lagar/dokument/svensk-forfattningssamling/lag-20181174-om-informationssakerhet-for_sfs-2018-1174  (In

Swedish) (accessed date: 20.04.2023).
> Lag 2018:1174.§ 2.
6 Federal Law on Information. Art. 2.
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Here, Internet Search Engine encompasses a broad
range of services that facilitate searching across the
internet, allowing users to access information from
various sources based on their queries. While the
Swedish definition of a search engine excludes infor-
mation systems used for state and municipal func-
tions, provision of state and municipal services, and
other public powers from possible search results.

3. Critical informational infrastructure and its
legal protection in Russia and Sweden

Firstly, it is essential to comprehend the meaning
of the term “critical informational infrastructure”
through a thorough examination of the relevant laws
and regulations.

In Russia the key legal act is Federal Law Ne 187-
FZ “About safety of critical information infrastruc-
ture of the Russian Federation”

“Critical information infrastructure — objects of
critical information infrastructure, and also elec-
tronic communication networks used for the organi-
zation of interaction of such objects.

Objects of critical information infrastructure — in-
formation systems, information and telecommunica-
tion networks, automated control systems of subjects
of critical information infrastructure.

Subjects of critical information infrastructure -
state bodies, public institutions, the Russian legal
persons and (or) individual entrepreneurs to whom
on the property right, leases or on other legal cause
belong the information systems, information and tel-
ecommunication networks, automated control systems
functioning in the field of health care, science, trans-
port, communication, energy, the bank sphere and
other spheres of the financial market, fuel and energy
complex in the field of atomic energy, the defense,
space-rocket, mining, metallurgical and chemical in-
dustry, the Russian legal entities and (or) individual
entrepreneurs who provide interaction of the speci-
fied systems or networks™"’.

Russia criminalizes three “unlawful forms of in-
terference with critical information infrastructure
objects: unlawful access; creation and distribution of
malicious software; violation of the rules of opera-
tion of means of storing, processing or transmitting

computer information; violation of the rules of oper-
ation of means of storing, processing or transmitting
computer information” [Efremova 2022:88].

Swedish Act on information security for essential
and digital services 2018:1174 (Lag 2018:1174 om
informationssakerhet for samhillsviktiga och digi-
tala tjanster) provides a complete list of sectors of
the economy which are considered essential: energy,
transport, banking, financial market infrastructures,
medical and health care, drinking water transport
and distribution, digital infrastructure and digital
services. Online marketplaces, online search engines,
cloud computing services are all considered digital
services. ...point that this act “does not cover the sec-
tors of production and distribution of district heat-
ing/cooling, chemical process industry, or electronic
communications” [Appelgren, Zouave 2021:17].

In Sweden the provider of essential and digi-
tal services are obliged to rapport IT-incident to
the Civil Contingencies Agency. “National strategy
for preventing the emergence of terrorism, prevent
terrorist attacks and prepare for the eventuality of
a terrorist attack (2011/12:73), includes important
measures such as strengthening IT security. The
document refers to the work in order to prevent ma-
jor cyber-attacks aimed at socially important IT sys-
tems” [Wennerstrom 2015: 48].

We can conclude that, despite some differences
in wording, both in our country and in Sweden, the
concept of critical infrastructure generally includes
similar sectors. Both terms refer to the vital services
provided in key sectors such as energy, transporta-
tion, banking, finance, healthcare, water supply, digi-
tal infrastructure, and digital services.

4. Liability and responsibility for breaches of
the law and IT-related crimes

Both Russia and Sweden impose a duty on sub-
jects of critical information infrastructure actors to
immediately report all computer incidents to the
competent governmental authority.

In the Swedish law, penalties for breaches of its
requirements are specified directly in the text of
§ 29-36. Such a measure is a fine of 5 000 to 10 mil-
lion SEK" imposed by the supervisory authority for

7 Federal Law N° 187-FZ About safety of critical information infrastructure of the Russian Federation (hereinafter re-
ferred as “FZ-187"). Art. 2. URL: https://www.consultant.ru/document/cons_doc_LAW_220885/ (in Russ.) (accessed date:

30.04.2023).
'® Lag 2018:1174. § 30.
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failure to register as a critical service provider in
good time with the supervisory authority or to re-
port incidents, as well as for failure to take appropri-
ate security measures’.

The Russian Federal Law specifies liability for
failure to comply with its requirements® (Article 14),
but a specific list is contained in Article 13.12.1 of
The Code of Administrative Offences. Fines for offi-
cials can vary from 10 to 50 thousand rubles, for legal
entities — from 50 to 500 thousand roubles.

Swedish law makes no distinction for individuals
or legal entities and the amount of the fine should be
determined according to the damage caused.

While violations of legal requirements concern-
ing critical information infrastructure are subject to
administrative liability in Russia and fines in Sweden,
a broader range of offences categorized as “computer
crime” incur criminal responsibility in both states.

Criminal Code of the Russian Federation lists
crimes in the sphere of commuter information in
Chapter 28: illegal accessing of computer informa-
tion; creation, use and dissemination of harmful
computer programs; violation of rules for the opera-
tion of computer data storage, processing or trans-
mission facilities and telecommunications networks;
unlawful interference with the critical information
infrastructure of the Russian Federation; violation of
the rules of centralized administration of technical
means of counteracting threats to the stability, se-
curity and integrity of the functioning of the infor-
mation and telecommunications network “Internet”
and the public communications network on the ter-
ritory of the Russian Federation.

The Swedish Criminal Code essentially reduces
the entire range of punishable computer crimes
to illegal access to data and focuses specifically on
breaches of data security with relatively limited pen-
alties. It is safe to say that the broader scope, provid-
ed in the Code of the Russian Federation suggests a
more comprehensive approach to addressing cyber-
security threats and protecting critical information
infrastructure.

“A person who unlawfully obtains access to in-
formation intended for automatic processing, or un-
lawfully alters, erases, blocks or, in a register, inserts
such information, is guilty of breach of data security

¥ Lag 2018:1174. § 29.
2 FZ-187. Art. 14.

and is sentenced to a fine or imprisonment for at
most two years. The same applies to a person who se-
riously disturbs or impedes the use of such informa-
tion in an unlawful way through some other similar
measure.

Act 2014:302. If the offence is gross, the person
is guilty of gross breach of data security and is sen-
tenced to imprisonment for at least six months and at
most six years. When assessing whether the offence
is gross, particular consideration is given to whether
the act caused serious damage, or related to a large
quantity of information, or was otherwise of a par-
ticularly dangerous nature™'.

However, Ulrik Franke, senior researcher, RISE
Research Institutes of Sweden states that lawmakers
work should be done from the perspective of the pos-
sible economical consequences of the cybercrimes.
The cybersecurity center should provide experts
conduct the analysis — similar process has already
be done for example in the area of climate policy -
when The National Institute of Economic Research
(Konjunkturinstitutet) prepared the environmental
economic research [Franke 2020:65].

U. Maunsbach and P. Lindskoug explore the pos-
sibilities of international private law to be applied to
the cases of cross-border intellectual rights infringe-
ment which took place in the cyberspace. For Swe-
den, the answers to questions regarding jurisdiction,
according to them, “must furthermore be divided
into two parts since the answers depend on whether
or not the defendant is domiciled in a Brussels or Lu-
gano state (e. g. a country where the Lugano Conven-
tion (Convention on jurisdiction and the recognition
and enforcement of judgments in civil and commer-
cial matters) or the Brussels I Regulation (Regulation
(EU) No 1215/2012 of the European Parliament and
of the Council of 12 December 2012 on jurisdiction
and the recognition and enforcement of judgments
in civil and commercial matters) are applicable) or in
a country outside of this area” [Maunsbach, Limdsk-
oug 2010:310]. However, this rule applies mostly to
EU and EEA states.

But in case “the defendant is domiciled outside
the Brussels/Lugano-area there is no directly ap-
plicable law in support of jurisdiction in cross-bor-
der infringement cases” [Maunsbach, Limdskoug

2 The Swedish Criminal Code (Brottsbalken, SFS 1962:700) (hereinafter referred as “Brottsbalken”). Sec. 9c. URL: https://
www.government.se/4a4563/contentassets/7a2dcae0787e465e9a2431554b5eab03/the-swedish-criminal-code.pdf  (In

Swedish) (accessed date: 02.05.2023).
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2010:310]. Instead it is suggested to carefully apply
the Swedish Code of Judicial Procedure (Den sven-
ska rittegangsbalken) by analogy. By doing so, sug-
gest the authors, “a Swedish Court can be competent
to try disputes concerning cross-border transac-
tions” [Maunsbach, Limdskoug 2010:311]. General
rules of jurisdiction, used in the international private
law, should be applied as well.

The rule, most likely to be applied by the Swedish
court to the infringement of registered intellectual
property rights, suggest U. Maunsbach and P. Lind-
skoug, would be the exclusive jurisdiction of a court
in the state where the right is registered.

5. Licensing

Another important part of IT-regulation is licens-
ing, which is an indispensable tool for regulators to
effectively manage the complexities and challenges
in this rapidly evolving field. However, it appears to
be that its benefits such as mitigating risks associated
with the IT sector, e. g. cybersecurity threats, data
breaches, and misuse of technology are not always
taken into account.

In Russia the applicable law is the Federal Law
“On licensing certain types of activities” from
04.05.2011 Ne 99-FZ.

Article 12 lists of activities for which licenses
are required. In IT-sphere these activities are the
following:

1) “development, production, distribution of
encryption (cryptographic) tools, information sys-
tems and telecommunications systems protected
using encryption (cryptographic) tools, carrying
out works, providing services in the field of infor-
mation encryption, maintenance of encryption
(cryptographic) tools, information systems and tel-
ecommunications systems protected using encryp-
tion (cryptographic) tools (except for the case if the
maintenance of encryption (cryptographic) tools, in-
formation systems and telecommunication systems
protected using encryption (cryptographic) tools is
carried out for the legal entity or individual entrepre-
neur’s own needs);

2) the development, production, sale and ac-
quisition for sale of special technical tools designed
for the covert acquisition of information;

3) activities to detect electronic devices de-
signed for covert acquisition of information (except

if these activities are carried out to meet the own
needs of a legal entity or individual entrepreneur);

4) development and production of tools to
protect confidential information;

5) activities for the technical protection of con-
fidential information;

6)  provision of communication services .

In Sweden, according to $23 of the The Act on
information security for essential and digital services
providers of such services are required without hesi-
tation notify that they are providing such services in
one or several EU states.

According to chapter 3 $ 1 of the Electronic Com-
munications Act the service of providing access to
the electronic communications network both for a
fee and free of charge may be provided only after an
application to the supervisory authority. The use of
radio transmitters on land, on a Swedish ship or in
an aircraft, including an aircraft abroad, is only al-
lowed after obtaining the appropriate permit, which
gives the right to use such a transmitter in a certain
frequency range.

In conclusion, in Sweden, the prevailing proce-
dure within the IT sphere primarily revolves around
a notification-only approach. Conversely, Russia
adopts a contrasting regulatory framework, empha-
sizing the necessity of obtaining a state permit in the
form of a license.
and

6. Main control

authorities

state supervisory

Let us now delve deeper into the authorities of the
state bodies responsible for overseeing information
technology, including their regulatory and supervi-
sory capacities, and their role in issuing by-laws and
regulations.

Russia: The Federal Service for Supervision of
Communications, Information Technology and
Mass Media (Roskomnadzor).

Sweden: Swedish Post and Telecom Authority
(Post- och telestyrelesen) and Swedish Civil Contin-
gencies Agency (Myndigheten for samhallskydd och
beredskap / MSB).

It is worth mentioning that, in addition to its
functions and powers in the field of communication
and information technology, the Swedish MSB also
carries out various other duties related to respond-
ing to natural disasters, crisis situations, and so

22 Federal Law N 99-FZ On licensing certain types of activities (hereinafter referred as “Federal Law on licensing”). Art. 12.
URL: https://www.consultant.ru/document/cons_doc_LAW_113658/ (In Russ.) (accessed date: 15.05.2023).
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forth, essentially serving as an analogue of the Rus-
sian EMERCOM. It has it has been mandatory for
swedish government agencies to report serious IT
incidents to MSB since 2016. However, according to
the rapport prepared by Total Defence Research in-
stitute, “during the years 2016-2018, only one third
of the agencies reported IT incidents, which MSB
estimates is an under-reporting” [Stenérus Dover,
Bengtsson, Olsson 2020:3].

Meanwhile, other agencies also possess certain
authorities in the field of our interest, thereby exer-
cising their own regulatory powers concerning infor-
mation security and personal data protection within
their respective domains. For example, in addition
to the Patient Data Protection Act (Patientdatalag
(2008:355)) and the government decree on Patient
Data Protection (Patientdataférordning (2008:360)),
the Swedish National Board of Health and Welfare
has issued regulations and guidelines on logging and
processing personal data in the healthcare system
(Socialstyrelsens foreskrifter och allmidnna rdd om
journalféring och behandling av personuppgifter i
hélso- och sjukvarden (HSLE-FS 2016:40).

The Swedish Post and Telecom Authority (Post-
och telestyrelsen) also oversees television, radio, and
postal networks, ensuring their accessibility along-
side addressing information technology matters.

According to the Directive 2008:1002 with pro-
visions on Swedish Civil Contingencies Agency
(Forordning (2008:1002) med instruktion f6r Myn-
digheten for sambhillsskydd och beredskap t.o.m.
SES 2022:1167), the Agency “supports and guides
public information security work and analyses and
evaluates global trends in information security. This
also includes an advisory and support role for other
government agencies, regional and municipal au-
thorities, as well as businesses and organizations in
their work to prevent threats in the area of computer
security”?

The Agency is mandated to annually report to the
Government, providing an overview of incidents re-
ported to the Agency. At the time of reporting, the
Agency also receives data from the Swedish Security
Service (Sdpo) and the Armed Forces of the coun-
try. In addition to issuing regulations on cybersecu-
rity, MSB also addresses emerging threats reported
by government institutions. It collaborates with the

armed forces in simulating cyber threats in a test
environment at the Total Defense Research Institute
(this project includes 800 servers that allow real-time
testing of steps to counter possible attacks and has
features such as Internet virtualization with geolocal-
ized routers).

The Agency’s tasks within the field of informa-
tion security and secure communications include
responsibility for the development and management
of secure communications, advice and support in in-
formation security and responding to and preventing
IT incidents.

In the field of secure communications, the Agency
is responsible for developing and managing the WIS
portal (part of the Swedish crisis response system
where relevant authorities post information before,
during and after such situations); a secure radio sys-
tem for employees working in critical infrastructure
and areas of public importance (e.g. police, emer-
gency services, coast guard, etc.) and SGSI (Swedish
Government Secure Intranet, a closed network for
secure and encrypted communications between us-
ers in Sweden and Europe).

In addition to the above, the Agency is developing
and improving secure cryptographic functions. The
Swedish Armed Forces” Cryptographic System KSU
(Krypto for skyddsvarda uppgifter), which consists
of security material, cryptographic keys and/or acti-
vation keys, and instructions, is nationally approved
for secure communications. The Agency coordinates
development of secure communications in civilian
government agencies.

Directive with the Provisions for the Post and
Telecom Authority (Forordning (2007:951) med in-
struktion for Post- och telestyrelsen). § 4 focuses on
the functions and competences of the Authority in
the field of electronic communications.

The tasks of the Post and Telecom Authority in
the area of information technology are the following.

1. “To promote safe and efficient electronic
communications, including monitoring the avail-
ability of commonly used services, to facilitate access
to a wide range of services for digital communica-
tions.

2. Promote and monitor the availability of
broadband internet and mobile network in all parts
of the country, including the establishment of pre-

2 Directive 2008:1002 with provisions on Swedish Civil Contingencies Agency (Férordning (2008:1002) med instruktion
for Myndigheten for samhallsskydd och beredskap). URL: https://www.riksdagen.se/sv/dokument-och-lagar/dokument/
svensk-forfattningssamling/foror dning-20081002-med-instruktion-for_sfs-2008-1002/ (In Swedish) (accessed date:

12.05.2023).
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conditions for cooperation between public authori-
ties, which could facilitate the development of a mo-
bile network.

3. Promote effective competition.

4. Monitor developments in prices
services.

5. Carry out awareness-raising activities aimed
at consumers.

6. Monitor the security situation in the field of
digital communications and the emergence of pos-
sible environmental and health risks.

7. Consider permissions and obligations, es-
tablish and analyse markets and supervise and settle
disputes under the Electronic Communications Act.

8. To issue regulations under the Regulation
on Electronic Communications.

9.  To act as a supervisory authority under Act
2016:651 on supplementary regulations to the Eu-
ropean Parliament and Council Regulation on elec-
tronic identification and trust services for electronic
transactions in the internal market and to provide
support and information to public authorities and
private parties with regard to trusted services.

10. Monitor the development of geographical
first level domains linked to Sweden.

11. To act as a supervisory authority under the
National Tier 1 Domains for the Swedish Internet
Act 2006:24 and to issue regulations under the Na-
tional Tier 1 Domains for the Swedish Internet Regu-
lation 2006:25.

12. Ensure reliable electronic communications
and reduce the risk of interruption, including by ac-
quiring enablers and working to improve crisis resil-
ience.

13. Work to improve network and informa-
tion security in electronic communications, through
cooperation with public authorities with special re-
sponsibilities in areas of information security, pro-
tection for national security purposes, protection of
sensitive data and other actors involved.

14. Advise and support public authorities, mu-
nicipal and regional authorities, companies, organi-
zations and private persons on network security is-
sues.

15. Act as supervisory and dispute resolution
authority under the Broadband Act 2016:534 and be

and

responsible for the Broadband Information Service
under the same act.

16. To act as the supervisory authority under
the Act on information security for essential and
digital services™.

Comparing the functions outlined in the Statute
of Roskomnadzor (adopted as the regulation of the
Government of the Russian Federation No. 228 of
March 16, 2009)* with the powers of the Post and
Telecom Authority in Sweden reveals a set of com-
mon functions shared by both authorities:

1) state control (supervisor);

2) ensuring the sustainability, security and
availability of the Internet;

3) licensing/issuing permits;

4)  issuing by-laws/regulations;

5) maintaining a register of national domain
names / tracking their development;

6) advice and support to other public authori-
ties and organisations;

7)  monitoring in the field of electronic com-
munications security, counteracting threats, acquir-
ing and providing appropriate technical means.

Roskomnadsor also issues accreditations to ex-
perts and expert organizations for content evalua-
tion in order to ensure child information security;
records, stores and processes information about
advertisements distributed on the information and
telecommunications network “Internet’, including
information about advertisers and advertisement
distributors of such advertisements, advertising sys-
tem operators; maintains a list of foreign entities op-
erating in the information and telecommunications
network “Internet” on the territory of the Russian
Federation, and decides on the application of meas-
ures to compel such foreign entities to comply with
the requirements of Russian legislation.

However, through comparing the complete lists
of functions provided in two respective legal acts, it
seems that the Swedish Post and Telecom Authority
primarily focuses on regulatory oversight, promo-
tion, and monitoring of electronic communications
infrastructure, competition, security, and consumer
awareness, while Russian Roskomnadzor focuses pri-
marily on compliance oversight, licensing, and pro-
tection of children from harmful information within

24 Directive with the Provisions for the Post and Telecom Authority (Férordning (2007:951) med instruktion for Post- och
telestyrelsen). URL: https://www.riksdagen.se/sv/dokument-och-lagar/dokument/svensk-forfattningssamling/forordning-
2007951-med-instruktion-for-post-_sfs-2007-951/ (In Swedish) (accessed date: 20.05.2023).

% Statute of Roskomnadzor (adopted as the regulation of the Government of the Russian Federation No. 228 of March 16,
2009). URL: https://eng.rkn.gov.ru/about/ (accessed date: 21.05.2023).
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Russian Federation jurisdiction. Swedish Directive
mentions supervisory roles under European Parlia-
ment and Council regulations, indicating interna-
tional engagement, while Statute of Roskomnadzor
primarily focuses on domestic regulatory functions.

In her article in “Scandinavian Studies in Law”,
P. Jonason addresses a significant concern regard-
ing the influence of the Internet, social media, and
search engines in various investigations, particularly
by the public authorities. She highlights a case from
2013 where a Facebook post played a pivotal role in
a social services decision to deny a request for the
renewal of social aid.

She pointed that while the phenomenon of “ad-
ministrative investigation through the search and
collection of personal information on social media
and the Internet at large, using search engines is not
completely new, it has begun to be noticed in Sweden,
in a more pronounced manner, by the Swedish Par-
liamentary Ombudsman (JO) in the last few years”
[Jonason 2018: 272]. However, there is no relevant
legislation on the topic. The social media search is
not address in the Government terms of reference
on the personal privacy. In her opinion, “this may,
in the long run, generate citizens’ distrust towards an
administration they suspect is spying on them and
could lead to self-restraint in the exercise of one’s
freedon’, therefore “there is a need to regulate these
kinds of practices with a legal framework capable of
protecting privacy as an individual value (the priva-
cy of the person concerned) as well as a social value
(privacy as a sine qua non condition for democracy)”
[Jonason 2018: 273].

The issue of using information technology as an
evidence as also addressed by J. Ekfeldt, Stockholm
university. He highlights that “there is a general need
for future research focused on matters regarding
both standards of proof for and evaluation of infor-
mation technology evidence” [Ekfeldt 2016:436].

7. Standardisation

“The process of IT standardization is the domi-
nant feature of the information industry develop-
ment. The practical implementation of global con-
cepts of IT development, namely the concept of open
systems, Global Information Infrastructure, Infor-
mation Society, Knowledge Society, Internet of Eve-
rything, Meta Universe, etc. is based on systematic
and comprehensive IT standardization” [Sukhomlin
2022:437].

Swedish standards are the same as those in the
EU. Russia uses its own GOSTs, however some of
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them are based on ISO/IEC standards of the Inter-
national Organization for Standardization and the
International Electrotechnical Commission.

The following standards are applied in Sweden:

SS-EN ISO/IEC 27001 Information security
management systems — Requirements (SS-EN ISO/
IEC 27001 Ledningssystem for informationsséker-
het - Krav): contains requirements for information
security management systems.

SS-EN ISO/IEC 27002 Code of practice for in-
formation security controls (SS-EN ISO/IEC 27002
Riktlinjer for informationssékerhetsatgarder): con-
tains a list of measures to strengthen and maintain
information security in the organisation.

There are considerably more applicable standards
in Russia and in February 2022, the Federal Agen-
cy for Technical Regulation and Metrology (Ros-
standart) published new national standards in the
field of information technology:

GOST R 59898-2021 “Quality Assessment of
Artificial Intelligence Systems. General provisions”
contains information on the scope of application,
terms and definitions, quality model, methodology
and criteria for quality assessment at life cycle stages
of artificial intelligence systems (AIS), general prin-
ciples and procedure of AIS quality assessment, rep-
resentative set of characteristics and quality indica-
tors of AIS, and requirements to the set of input and
output data for AIS testing.

GOST R 59926-2021 “Information technology.
Reference architecture for big data. Part 2. Use Cases
and Production Requirements” is a Russian-language
adaptation of the international technical report. The
document contains a detailed overview of 52 big data
technology use cases, as well as technical problems
identified as a result of use analyses.

It is no doubt that a balanced approach that com-
bines the strengths of international standards with
the flexibility of national ones could be the most ef-
fective. However it is crucially important to create
own standards in accordance with the fast-paced
development of new technologies, such as AI and
big data. Similar issues are already being raised by
Swedish scholars: for example C. Magnusson Sjoberg
states that “the legal issues surrounding digital plat-
forms, social media, cloud computing and Al-based
services are just a few examples. How should rules on
freedom of information and expression be designed
and interpreted on the internet and other global net-
works, while respecting the right to privacy?” [Mag-
nusson Sjoberg 2021:23]

The standards establish common terminology,
methodologies, and criteria for quality assessment,
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facilitating the development, implementation, and
evaluation of Al systems and big data solutions, ulti-
mately contributing to innovation, trust, and ethical
use, etc. Nowadays, when the Al and its risks are on
the daily agenda one can not look away and wait for
the international community to agree on the applica-
ble regulation.

8. Conclusion

The main legal acts in the IT sphere are the fol-
lowing:

Russia — Federal Law Ne149-FZ on Information,
Informational Technology and the Protection of In-
formation;

Sweden - The Electronic Communications Act
2022:482 (Lag 2022:482 om elektronisk kommunika-
tion).

Both laws regulate the areas of information tech-
nology and contain a list of basic concepts, such as
information and communication network/electronic
communication network; information system opera-
tor; and information protection/network and infor-
mation system security.

Through analysis conducted in this article several
corresponding concepts have been identified:

Russia: Information and Telecommunication Net-
work means “a technological system intended to
transmit via communication lines the information
further accessed using computation devices™.

Sweden: Electronic communications network
means “a transmission system and, where applicable,
switching or routing equipment and passive network
elements and other resources which permit the con-
veyance of signals, by wire or by radio waves, by opti-
cal means or by other electromagnetic transmission
media, irrespective of the type of information trans-
mitted”” and “a device or a group of devices that are
interconnected or related to each other, one or more
of which carry out automatic processing of digital
data through a program; or digital data that is stored,
processed, retrieved or transmitted for the purpose
of its operation, use, protection and maintenance™.

% Federal Law on Information. Art. 2.
% The ECA.Kap.1§7.

In summary, while both definitions pertain to
network systems facilitating communication, the
“Information and Telecommunication Network”
definition appears more specific, focusing on in-
formation transmission and subsequent access. On
the other hand, the “Electronic Communications
Network” definition adopts a broader perspective,
encompassing a variety of transmission components
and methods, emphasizing signal conveyance irre-
spective of information type.

Russia: Information System Operator means an
individual or a legal entity operating an Information
System, including processing the data contained in
its databases®.

Sweden: operator “means the provider or intend-
ed provider of a public electronic communications
network or an associated facility”.

While both definitions involve entities engaged in
information-related activities, “Information System
Operator” is more specific, emphasizing the opera-
tion of information systems and data processing. On
the other hand, “Operator” has a broader connota-
tion, encompassing entities providing or intending to
provide public electronic communication networks
or associated facilities without explicit emphasis on
data processing activities.

Russia: Protection of information “shall represent
the undertaking of legal, organizational and techni-
cal measures towards:

1) ensuring protection of information against
any illegal access, destruction, modification, block-
ing, copying, supply, dissemination and also against
other illegal actions in respect of that information;

2) observance of confidentiality of information
of limited access;

3) realization of the right of access to informa-
tion™".

Sweden: the security of network and information
system means “the ability of electronic communica-
tions networks and services to withstand, at a given
level of confidence, events that undermine the avail-
ability, authenticity, accuracy or confidentiality of the
networks or services, of the data stored, transmitted

% The Act on information security for essential and digital services 2018:1174 (Lag 2018:1174 om informationssakerhet
for samhallsviktiga och digitala tjdanster) (hereinafter referred as “Lag 2018:1174"). § 2. URL: https://www.riksdagen.se/sv/
dokument-lagar/dokument/svensk-forfattningssamling/lag-20181174-om-informationssakerhet-for_sfs-2018-1174  (In

Swedish) (accessed date: 20.04.2023).

2 Federal Law on Information. Art. 2.

30 The ECA.Kap.1§7.

31 Federal Law on Information. Art. 16 p. 1.
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or processed, or of the related services offered by or
accessible through those electronic communications
networks or services™.

In summary, Russias focus is more information-
centric, while in the Swedish legislation the main
role is given to the resilience towards threats of the
networks itself. Taking this into account, we can
conclude that the term “protection of information”
as defined in the Russian law, aims at comprehensive
protection against unauthorized actions concerning
information. Swedish approach is focused primar-
ily on the ability of networks and services to with-
stand events, indicating a focus on the overall secu-
rity and robustness of electronic communications
infrastructure.

Russia: “Critical information infrastructure — ob-
jects of critical information infrastructure, and also
electronic communication networks used for the or-
ganization of interaction of such objects.

Objects of critical information infrastructure - in-
formation systems, information and telecommunica-
tion networks, automated control systems of subjects
of critical information infrastructure.

Subjects of critical information infrastructure -
state bodies, public institutions, the Russian legal
persons and (or) individual entrepreneurs to whom
on the property right, leases or on other legal cause
belong the information systems, information and tel-
ecommunication networks, automated control systems
functioning in the field of health care, science, trans-
port, communication, energy, the bank sphere and
other spheres of the financial market, fuel and energy
complex in the field of atomic energy, the defense,
space-rocket, mining, metallurgical and chemical in-
dustry, the Russian legal entities and (or) individual
entrepreneurs who provide interaction of the speci-
fied systems or networks”™*.

Sweden: essential and digital services — services
provided in the following sectors: energy, transport,
banking, financial market infrastructures, medical
and health care, drinking water transport and dis-
tribution, digital infrastructure and digital services
(online marketplaces, online search engines, cloud
computing services).

As we can see, the term “critical information
infrastructure” refers to the essential systems, net-

32 The ECA.Kap.1§7.

works, and assets that are vital for the functioning
of a country’s economy, security, and public welfare.
The definition of the «essential and digital services»
also means that these services are essential for main-
taining societal functions, economic activities, and
public welfare

Russia: A computer incident is an event of dis-
ruption and (or) interruption of the functioning of a
critical information infrastructure facility, telecom-
munications network used to organize the interac-
tion of such facilities, and (or) a breach of security of
information processed by such facility, including as a
result of a computer attack.

Sweden: An incident is an event that has an actual
negative impact on the security of networks and in-
formation systems.

Russia: “a search engine is an information sys-
tem that searches the Internet at the user’s request
for information of a certain content and provides the
user with information on the page index of an Inter-
net site to access the requested information located
on Internet sites belonging to other persons, except
for information systems used to perform state and
municipal functions, provide state and municipal
services, as well as to perform other public powers,
provided by federal laws™**.

Sweden: internet search engine means “a service
that allows users to search virtually any website or
website in a particular language by requesting any
topic in the form of a keyword, phrase or other input,
and returns links containing information about the
requested content™.

In summary, while both definitions describe the
functionality of internet search engines, the “Inter-
net Search Engine” definition provides a broader
description, while the “Search Engine” definition of-
fers a more specific scope with exclusions for certain
types of information systems.

The Swedish Act on Information Security for es-
sential and Digital Services has similar concepts to
the Russian Federal Law Ne 187-FZ About safety of
critical information infrastructure of the Russian
Federation. Although the list in the Russian law may
seem more detailed, the areas of public activity clas-
sified as critical information infrastructure in both
countries are almost identical.

3 Federal Law N2 187-FZ About safety of critical information infrastructure of the Russian Federation (hereinafter re-
ferred as “FZ-187"). Art. 2. URL: https://www.consultant.ru/document/cons_doc_LAW_220885/ (in Russ.) (accessed date:

30.04.2023).
34 Federal Law on Information. Art. 2.
% Lag 2018:1174.§ 2.
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The Swedish Post and Telecom Authority can be
described as a relatively close equivalent of Russian
Federal Service for Supervision of Communications,
Information Technology, and Mass Media, although
a significant number of functions in the sphere of
cybersecurity are under the authority of the Swedish
Civil Contingencies Agency (which is similar to the
Russian Ministry of Emergency Situations).

In summary, while both the Swedish Post and
Telecom Authority (PTA) and Russian Federal Ser-
vice for Supervision of Communications, Informa-
tion Technology, and Mass Media encompass regu-
latory functions in the IT sphere, Roskomnadzor
focuses more on compliance oversight and licensing
within the Russian Federation, while Swedish PTA
has a broader scope including promotion, monitor-
ing, and security management in electronic commu-
nications with potential international engagements.

Both Russian and Swedish law criminalize com-
puter crime. However, the Swedish Criminal Code
essentially reduces the entire range of punishable
computer crimes to illegal access to data and focuses
specifically on breaches of data security with relative-
ly limited penalties. Russian Criminal Code provides
a broader scope which clearly means a more compre-
hensive approach to addressing cybersecurity threats
and protecting critical information infrastructure.

Both Russia and Sweden impose fines for breach-
es of critical information infrastructure legislation,
but in our country these are listed in the CAO (ad-
ministrative liability), with different fines for indi-
viduals and legal entities. In Sweden, there is no such
distinction and the fines are specified directly in the
act on essential and digital services; punishment for
violations of data security is limited only to fines or
imprisonment for a maximum of two years.

In licensing matters, Russia adopts a permissive
approach recognzing its benefits such as mitigating
risks associated with the IT sector, e. g. cybersecurity
threats, data breaches, and misuse of technology are
not always taken into account: in order to carry out
a licensed activity, a permit must first be obtained. In
Sweden, a notification procedure is applied first: the
law requires only that an application be submitted to
the regulatory authority without delay. The licensing
procedure in Sweden applies only to the use of a ra-
dio transmitter.
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