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LIENU U 3AJAYU

MocKoBCKWit )XypHan MexayHapoAHOro npasa ABNAETCA NPOGeCCMOHaNbHON TPUOBYHOI, OTKPBITOM N1 Pa3NIMUHbIX TOUEK 3peHUs Mo BOMPOCam TOIKOBaHUA 1
NPUMEHEeHUA HOPM COBPEMEHHOTO MEXAYHAPOAHOTO NpaBa. XypHasn HaLeneH Ha KOHCONMAALIMI0 TBOPYECKMX YCUITUIA OPUCTOB, NPeACTaBAALLX POCCUNCKYIO
1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acny»KeHHbIN lopucT Poccuiickon OepepaLyu, JOKTOP IOPUANYECKMX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblit 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acny»KeHHbI oprcT Poccuiickon OepepaLu, JOKTOP IOPUANYECKMX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickas ®edepayus)
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oTHolweHui um. xxoHa daBapaa Ooynepa, YH1BepCMTET WTaTa
MNeHcunbBanua (fOHUsepcumu-flapk, CLUA)
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LOKTOP OpMANYECKIX HayK, Mpodeccop, 3aBeayiowmin Kadbenpon
MeXayHapoaHoro npasa, CaHKT-TMeTepbyprckuin rocyaapcTBeHHbIN
yHuBepcuteT (CaHkm-llemep6ype, Poccutickas ®edepayus)

Mon BEPKMAH

LOKTOP 0PVANYECKIX HayK, Npodeccop, accoLmmpoBaHHbIi uneH OHUTAP,
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Hopeeruu (YHuepcutet Tpomcé) (Tpomcé, Hopseaus)

Jlapuca BnagucnasosHa BEPEVHA

KaHAWAAT PUONYECKUX HaYK, AOLIEHT, AOLIEHT Kapeapbl MeXayHapoaHOro
npaBa, MOCKOBCKMI rocyAapCTBEHHbIV MHCTUTYT MeXAYHaPOAHbIX
oTHoweHwuin (YHuBepcuteT) MU Poccun (Mockea, Poccutickas ®edepayus)
Aywko AUMUTPUEBUY

LOKTOP 0PVANYECKNX HayK, BedyLinii HayUYHbI COTPYOHVIK,

VHCTATYT MeXayHapOoLHON NOANTUKY 1 SkoHomuKw (benepad, Cepbus)
Jlotap AETEPMAH

[IOKTOP NpaBa, nekTop pakynbTeTa npasa

KanndopHuiickoro yHusepcuteta B bepknu (bepksu, CLLA)

Ceprein Anekceesny ETOPOB

[OKTOP 0pVANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXxayHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)
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oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyJapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»keHHbIx cun» (Mockea, Poccutickaa ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap Uropesny MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopyccknii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcran (Acmana, Kazaxcman)

FenHapuin MNeTtposuy TOJICTOMATEHKO

JIOKTOP I0pMANYECKMX HayK, Npodeccop, NepBbiit npopekTop, npodeccop
kadeapbl AAMVHUCTPATUBHOMO 1 GUHAHCOBOTO NpaBa, MOCKOBCKMiA
rocyflapCTBEHHbIN MHCTUTYT MeXAYHaPOAHbIX OTHOLWEHWI (YHUBepCUTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Aunpgpein Agamosuy TPEBKOB

3acnyeHHbln topuct CCCP, KaHamAaT lopuanYecKnx Hayk, npegceaatenn,
MexpayHapoaHbiii coto3 lopuctoB (Mockea, Pocculickas ®edepayus)
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lOxHOM penepanbHoM okpyre (Pocmos-Ha [JoHy, Poccutickaa ®edepayus)
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Anekcen Anekcangposuy KOCTUH

KaHAWAAT puanyeckunx Hayk, Npeacepatens MKAC n MAK npw TIM PO,
npodeccop Kadeapbl MEXAYHAPOJHOTO YACTHOIO Y IPAXKAAHCKOTO NpaBa,
MoCKOBCKUIA roCcyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
Li3sHu3ton KYAH
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denepanbHbIi yHBepcnTeT (KasaHs, Pocculickas ®edepayus)

Amutpuit KonctaHtnHosny JIABUH

NOKTOP 0pUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro npasa,
MOCKOBCKMIN roCcyAapCTBEHHbIV MHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

JleB Anekcangposuy JIA3BYTUH

[OKTOP toprANYEeCcKnX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
MeXyHapOAHOrO 1 eBPOMNeCKOro Npaga, YpanbCKuil rocyAapCTBEHHbIN
lopuanyeckmnii yHusepcuteT (Ekamepunbype, Poccutickas @edepayus)
EBrenui Mpuropbesuy JIAXOB

3acnyxeHHbl opuct Poccuitickon Gepepatum,

[IOKTOP opMANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeXlyHapoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Poccutickas ®edepayus)

Anekcangp bopucosnuy ME3AEB

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
KOHCTUTYLIMOHHOTO U MeX[lyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW" (KazaHs, Poccutickas ®edepayus)
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[OKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
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I0Opwii gyapaosuy MOHACTbIPCKU

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKkuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockaa, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP l0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
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OTAEJIbHbIE NOAXOAbl K CUCTEME
CNEUMANBbHDBIX MPUHUNIMNMOB
MEXOYHAPOOAHOIO r'YMAHUTAPHOIO
NMPABA: COAEPKAHUE N 3BONIOLUNA

BBEIEHME. Ilepeuerv u codepiarue ompacue-
8bIX (CNeuuanvHolx) NPUHUUNOE MENOYHAPOOHO020
2YMAHUMAPHO20 NPA6a NpPedcmasnAOm 3HAYU-
menvHulli HayuHolil unmepec. Hapsoy ¢ mpaou-
UUOHHBIMU NPABOBLIMU NO0X00AMU, CE200HS Bbl-
deueaiomcs  00NONHUMENbHblE  meopemu4ecKue
apeymermuol 07151 6K/IIOUEHUS 6 CUCTeMY NPUHUU-
noe MI'TI sauumot okpysicarouieti cpedvl u omeem-
CMBeHHOCMU O00NHHOCIHbIX Ul U B0E€HHOCTY-
HAUUX 30 60eHHble npecmynenus. Kpome mozo,
ymoutsiemcs cnucok 3anpemos MITI ons eororo-
UWLUX CIMOPOH 8 Kauecrmee 00ULUx MeioyHapooHo-
Npasosvlx NPasusl NPu 6e0eHUL 600PYHEHHBIX KOH-
pnuxmos.

MATEPUAJIBI M METO/BI. /Jantoe uccnedosa-
Hue 6a3upyemcs Ha HAYUHbLX MPYOax POCCUTICKUX
U 3apybeixcHblx NPasoeedos 6 cepe meroyHapoo-
HO20 2yMAHUMAPHO20 NPasa U PUOU4eCKOM aHa-
7u3e  YHUBEPCANbHLIX MeHOYHAPOOHO-NPABOBbLX
akmos. Memodonozuueckue O0CHO6bL Npeocmas-
JIeHbl KaK 00ULeHAYHHbIMU Memooami. NO3HAHUS
(ananu3s u cunmes, UHOYKUUS U 0eOYKUUS, MOOeNU-
posaHue U CUcmemMamu3ayus), max u cneyuanvHo-
npasosvimu memooamu (CpasHUmMenbHo-npasosoti
U popmanvHo-10pUOUUeCcKUTE MemoobL).
PE3VIBTATBI UICCIIEDOBAHMS. IIposeden-
HAS CUCMeMAMU3AUUT NPUHUUNOE MeHOYHAPOO-
HO20 2yMAHUMAPHO20 NPABa BbIA6UNIA COUEMaHUe

6

ouppepeHUUpPoBaHHLIX NPABOBYLIX  KOHUENUUL,
Kaioas u3 Komopuix obnadaem onpedeneHHou Ha-
yuHoli yennocmoio. IIpedcmasnsemcss 3HAUUMBIM
0606uieHUe MeHOYHAPOOHO-NPABOBHIX UCOUHU-
K06 U meHOeHyUll, CKIA0bI6AIUUXC 6 CUCTeMe
OOH 1o 106800y 803MOMHO20 PACUAUPEHUS Nepey-
HA YKA3AHHBIX NPUHUUNOB.

OBCYJXIEHUNE U BBIBOJDI. B pamkax oaw-
HOUl nybnukayuu asmop npeonazaem 00veKmMus-
Hble OUeHKU CTOMUBUAUXCA HAYHUHBIX N00X0006 K
NOHAMUI U COOPHAHUIO OMPAcnesblx (cneyuao-
HbIX) NPUHUUNOE MENCOYHAPOOHO020 2YMAHUMAPHO-
20 npasa. OmoenvHo paccmampusarmcs Gopmol
MeHOYHAPOOHO-NPABOB020 COMPYOHUUECBA 20CY-
dapcme no co30aHUI UHCHUMYMA 0MeemceeH-
HOCMU 3a 60eHHble npecmynnenus u umoeu Hiopm-
bepeckoz0 B60eHHO20 MPUbYHANA 6 KOHmekcme
npedynpexcoenus napywenuii MI'TI. Komnnemen-
mapHvle Npasosvie OCHOBbL OYHKUUOHUPOBAHUS
COBpeMEHHBLX MeNOYHAPOOHBIX CYO06 00YCTI08/1eHbL
couemanuem HAUUOHATIbHOU U MeH20CyO0apceeH-
HOUL I0PUCOUKUUU 8 YKA3AHHOTL chepe.

K/ITIOYEBBIE CJIOBA: npunyuns mexoyHa-
POOHO020 eymanumapHozo npasa, npedynpesxcoerue
HapyueHutl  Mex0yHApoOH020 2yMAHUMAPHO20
npaea, 3anpemvi Mex0yHAPOOHO20 2ymMaHumap-
HO20 Npasa 07 8010IOULUX CIOPOH, KOOUPUKAUUS
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PARTICULAR APPROACHES TO
THE SYSTEM OF INTERNATIONAL
HUMANITARIAN LAW SPECIAL
PRINCIPLES: SUBSTANCE

AND EVOLUTION

INTRODUCTION. The list and the contents of
branch (special) principles of IHL are considered to be
a current subject of study. Along with the traditional
legal approaches, the study forward additional theo-
retical arguments to include the environmental pro-
tection and the responsibility of officials and militaries
for war crimes in the system of IHL principles. Besides
that, it is obvious that the record of IHL prohibitions
to belligerents as general international legal rules to
conduct hostilities, is refined.

MATERIALS AND METHODS. The above study
is based both on scientific researches of Russian
and foreign authors in the field of IHL and analysis
of international legal acts on universal level. Meth-
odological basis of research includes general scien-
tific methods (analysis and synthesis, induction
and deduction, modeling and systematization) and

Moscow Journal of International Law - 3 - 2022

special legal methods (legal comparativistics, for-
mal legal).

RESEARCH RESULTS. Completed systematization
of IHL principles shows combination of different legal
concepts, either of which has a certain scientific value.
It looks important to summarize the international le-
gal sources and trends taking place in UN system in
order to expand the list of the mentioned principles.
DISCUSSION AND CONCLUSIONS. In frames of
this study the author is proposing the impartial assess-
ments of established scientific approaches to definition
and contents of IHL branch (special) principles. Both
the forms of international legal cooperation of states to
create an institution of responsibility for war crimes
and the results of Nuremberg military tribunal regard-
ing prevention of IHL violations are examined sepa-
rately. The complimentary legal grounds of modern
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A.l0. ficTpeboBa

international courts functioning are determined by
combination of national and interstate jurisdiction in

the above field.

KEYWORDS: international humanitarian law princi-
ples, prevention of international humanitarian law vio-
lations, international humanitarian law prohibitions to
belligerents, codification of international law, purpose
and jurisdiction of international military tribunals

1. BBenenme.

aK M3BECTHO, IIPMHIVIILI OT/IeNIbHBIX OTpac-
7€l MeX/YHapOJHOTO IpaBa IpeNCTaB/IA-
10T C000i1 00001IeHHbIe TTPABOBBIE HAYasa,
onpefensomye CrenuduKy B3auMOAECTBUA TO-
CymapcTB B Toit wiy nHoi cepe. JLII. Anydppuesa
CIIpaBe[IMBO 3aMEYaeT, YTO «HAPSAY C 3afiadaMiu
U QYHKIMAMM TOTBKO NPVHIVIEI (T. €. I0pude-
CKue HOpMbI, obajaiolye nepapxmdeckn 6ornee
BBICOKMM IIOJIOKEHVEM, 4eM OOBIYHBbIe IIpaBIIa
HOBEJIeHNsI 1 BBIPQ)KEHHbIe BOBHE KaK TAaKOBBIE),
B COCTOSHUM JATb OTBET HA BOIIPOC O BBbIJE/NICHUN
orpacnu (HOKOTPACIN) B MEXAYHAPOLHOM IpaBe»
[Any¢ppueBa 2020:34]. 3avacTyro caMo IIOHATHE
MEXIYHapOJHOro ryMaHmMTapHoro mpasa (MITI)
accoLMupyeTcs ¢ IpaBoOM, IPUMEHsAEMbIM B IIepU-
Off BOOPY>XeHHBbIX KOH(INKTOB. ITO BIIONHE 00B-
ACHMMO, TIOCKONbKY coBpeMenHoe MITI ocHoBaHo,
B TOM 4JN(C/Ie, Ha KOAV(UKALNY 3aKOHOB 11 00bIYaeB
BefieHMs BOMHBL. KjacCcukm MeXIYHapOJHOro IIy-
6manoro npasa (I. [poruit, ®.®. MapTeHc) crmpa-
BE[/INBO OOOCHOBA/INM CYILIECTBOBAaHME BO BpeMs
MeXXTOCY/IapCTBEHHBIX BOITH 0COO0T0 pOfja OTHOIIIe-
HMIT ¥ HOPM OO0IIeHA BOIOIOIINX CTOPOH, YCTaHAB-
NMUBAOMNX CIeNU(UKY MeXITYHapOJHO-IIPAaBOBBIX
006513aTe/IbCTB, OTIMYHYIO OT IPUHIUIIOB COTPYA-
HIYeCcTBa B MupHoe BpeM: [[poruit 1956; MapTtenc
2008:186-251]. Yka3aHHBINI KOMIUIEKC MeX/yHa-
POIHO-IIPAaBOBBIX HOPM, perlaMeHTVPYIOIII Ipa-
BIJIA TIOBEACHNA BOKIIIINX CTOPOH, JMMEHYETCH
laarckum mpaBom. OgHoBpemeHnHO MITI BKmoyaeT
B Ce0s1 COBOKYITHOCTh HOPM, 00eCIeunBaloIyX 3a-
YTy KePTB BOOPY>KEHHBIX KOH(IMKTOB, KOTOpas
no/ny4ynia HasBaHMe JKeHeBcKoro mpasa.
B nenom nop coBpemensbiM MI'TI MoxxHO ITOHK-
MaTb CUCTEMY MEXIYHAPOLHO-IIPABOBBIX IPUHIN-

FOR CITATION: Yastrebova A.Y. Particular Ap-
proaches to the System of International Humanitar-
ian Law Special Principles: Substance and Evolu-
tion. — Moscow Journal of International Law. 2022.
No. 3. P. 6-18. DOI: https://doi.org/10.24833/0869-
0049-2022-3-6-18

The author declares the absence of conflict of interest.

TIOB U1 HOPM OOBIYHOTO ¥ JIOTOBOPHOTO IIPOUCXOXK/Ie-
HIIS, MMEIOLVX LIeJIbI0 PeryIypoBaHye OTHOIIEHNUI
MEXIy CTOPOHAMM BOOPY>KEHHBIX KOH(IMKTOB I10
HOBOZLY CPEfiCTB 1 METOJOB UX BeEHMS U 3aIlUThI
JKEpPTB BOJHBI, 2 TAKXKE OCHOB JIeATeIbHOCTI Jep-
’KaB-IIOKPOBUTEIbHNUL] ¥ MEKAYHAPOIHDIX OpTraHM-
3anuil B yKasaHHbIX ycmoBuAX. A.C. besHacrok yka-
3BIBAET TAKXKeE, YTO «MEeX/JYHAPOLHOE TYMaHUTAapHOe
IPaBO PETyIMPYeT CTATYC OTHEIbHBIX KaTeropuil
JINII, TaK VIV MHAa4e BOBJICYEHHBIX B BOOPY>KEHHBII
koH(muKT» [be3naciok 2009:44]. IIpaBoBoit craryc
KOMOATaHTOB U KEPTB BOJHBI TaKKe COCTAB/IACT
CYILeCTBEHHYIO YacTh coBpeMeHHOro MITIL

Crout 3aMeTnTb, 4T0 TaKoe jus in bello (mpaso,
IpYMeHsAeMOe B BOJHE), KOTOpOe TpPafULOHHO
OBIIO OCHOBAaHO Ha BO3MOXXHOCTM IIPOM3BOJILHO-
TO MCIIONb30BAHUA TOCYAPCTBAMM BOOPY>KEHHOI
CIJIBI B KQUueCTBe CPEICTBA pa3pelleHns HoMIuTIIe-
CKIX, TEPPUTOPUAIbHBIX V1 9KOHOMIYECKIX CIIOPOB,
cerofiHsa He cymecTByeT. OHO MOXeT OTOXEeCT-
BJIATbCA TONBKO ¢ HopMamu laarckoro mpasa, Ko-
AUQUIMPOBABIIEro OOBIYHbIE NTPABIJIA IIOBEEHNA
BOIOIOIINX CTOPOH IIPY BOOPY>KEHHBIX KOH(/IMKTAX.
YcraB OOH 1945 1.! 0603HavaeT B KaueCTBe OJHO-
TO 13 OCHOBOIIOJIATAIOIINX IPUHINUIIOB COTPYHHU-
4ecTBa TOCYHAPCTB MUPHOE paspelleHne MexXy-
HAapOAHBIX CrOpoB (4. 3 cT. 2; cT. 33). CocTosiHMe
BOOPY>KEHHOTO KOH(INKTA, TeM He MeHee, TpeOy-
eT NpPUMEHeHNUS B IIOTTHOM O6beMe AeVICTBYIOIIX
npuHUUIoB 1 HopMm MITL

2. InddepeHnpoBaHHbIe MPABOBbIE MOAXO-
ppl K mpuHounam MITI: coBpemenHoe moHMMa-
HIUe.

K orpacneBeim npunnumam MITI moryTt 6bITh
OTHECEHbI: TyMaHM3allMs YCIOBMIl BOOPY>KEHHBIX

' YctaB OOH ot 26 utoHsa 1945 r. loctyn: https://www.un.org/ru/about-us/un-charter/full-text (nata o6patieHus: 15.05.2022).
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KOH(/IMKTOB; OTPaHIYEHNe METOIOB VX BeleHN 1
BBIOOpA CPEACTB BOKMLIMMI CTOPOHAMM; OXPaHa
OKpY>Kalollleil cpefibl; obecredeHne 3aluThbl XKepTB
BOJHBI, TPaXJAHCKUX OODBEKTOB M KY/IbTYPHBIX
LIEHHOCTeEI, CTaTyca HeMTPaNIbHbIX TOCYAAPCTB; OT-
BETCTBEHHOCTDb [IO/DKHOCTHDBIX JIMI, ¥ BOEHHOCIY-
Kamux 3a HapymeHue HopM laarckoro u JKenes-
ckoro mpaBa. Hayunas muckyccusa o6 orpacieBbIx
npuHumnax MITI npopo/mxaercs; mpyu 3TOM B Hell
MOXXHO HaOJII0faTh COYeTaHUe PasIMYHBIX IIPaBO-
BBIX IIO/IXO/IOB, B TOM YNCJIe TI0 BOIIpocaM 06001iie-
HYA YKa3aHHBIX IPYHINIIOB, XX BK/IIOYEHNS B YlIC-
710 MMIIEPATUBHBIX HOPM MEX][yHapOJJHOTO IIpaBa,
yrouHeHus 6a30BbIx HOpM B chepe MI'TI 1 cooTHO-
IIeHVsI 3aIIPETOB U IIPUHIUIIOB B 9TO o6mactu. Ha
HEKOTOPbIX aCIeKTaX 3TON AMCKYCCUM Mbl OCTaHO-
BIUMCS B HACTOALEM JMICCIEJOBaHUMN.

B cBoeli 1eATeNbHOCTI IO COBPEMEHHO KOMIM-
¢duKany MMIIepaTUBHBIX HOPM (jus cogens) Mex-
flyHapopiHOro IpaBa Komuccusa MeXmyHapomHOro
npasa (KMII) OOH na 71-i1 ceccun B 2019 1. fe-
OarypoBazia paclIMpeHyue MX CIUCKA, B TOM 4UCIe
HOCPEACTBOM ITPHOOIIEHNS K HeMY OCHOBHBIX HOPM
MeX/YHapOJHOIO I'yMaHUTAapHOro Ipasa. Paccmo-
TpeB INpennoxeHHyw nosectky, KMII mpuma x
BBIBOJY, YTO «CYILECTBYIOT O4YeBM/HbIE IIPOOIEMBI,
Kacarolyecsi Heolpele/IeHHOCTY B OTHOLIEHUM jus
cogens ¥ OCHOBHBIX HOPM MEX/[yHapOJJHOTO I'yMa-
HUTAPHOTO IpaBa, 0COOEHHO B OTHOLIEHUM TOTO,
KaKye HOPMBI MEX/IyHapOJIHOTO TI'yMaHUTAPHOIO
IpaBa KBaTUPUIMPYIOTCS KaK «Hanbosee 6a3oBbie»
Y B CWJIy 3TOTO OTBEYAIOT KPUTEPUAM jus cogens»”.
ITpopomxennem muckyccum KMII Ha 73-i1 ceccun
B 2022 1. cTamo BK/IOYEHNE OCHOBHBIX HOpM MITI
B «HEMCYEPIIbIBAIOLINII IIepeYeHb HOPM», KOTOPbIE
cumMTaTcsa umnepatuBHbIMI®. B mokmame KMII
TOBOPUTCS, YTO AeUMHMUINN «IIPABUJIa», «HOPMBI»
Y «IPVHIMIBI» MOTYT OBITH JMCIIONb30BAHbI B Ka-
YecTBe CYHOHMMOB (KOMMeHTapuit 8 K BbIBOAY 1
«Ccepa oxBaTa»). 3mech pedb UieT 06 olpeneseH-
Hoit rpynne HopM MITI, BbICTynarommx OCHOBOI
U IOHMMaHUA ero obuiero copepsxanus. IIpen-
CTaBJIA€TCA, YTO pedb UJET MIMEHHO O CIlelMalbHbIX
npyunnunax MITL. B wacTHOCTH, IpU 06CYXeHUM

OBUIM OTMEYEeHBI OCHOBHbIE HOPMBI, CBSI3aHHBIE C
3aIUTOI I'PaKAAHCKUX AL B YC/IOBUAX BOOPY>KeH-
HBIX KOH(/IVKTOB.

9. JlaBup mosnaraeT, 4TO JAOIOHUTENbHASA 005-
3aHHOCTb TOCYAAPCTB «3aCTaB/IATh COOMoaTh» JKe-
HEBCKJEe KOHBEHI[MN O 3alUTe )XePTB BOMHBI 1949 1.
«TaK>Ke AB/IAETCA apryMEeHTOM B IIO/Ib3y TaKOIo
TOJIKOBAaHMA: pedb UJET O HACTONbKO BaYKHBIX TeK-
CTaX, 4TO OCYIapCTBa IO/KHbBI HE TONbKO UX IpH-
MEHATb, HO U CIeAUTD 3a TeM, YTOOBI B C/Iy4ae BO-
OPY’K€HHOTO KOH(IMKTa OHM HPUMEHAINCH BCEMMI
OCTalbHBIMU rocyfapctBamu» [daBup 2011:104].
Co cBoeit croponsl, V.A. Jlepsax cuntaet 06s13aTens-
cTBO cobmopennss HopMm MITI B samuTy >xepTB BO-
JIHBI er0 6a30BbIM IPUHIUIIOM, KOTOPBIIT IMeeT MIM-
HEePaTUBHYI0 IOPUANYECKYI0 HIPUPOJY, IPUCYIIYIO
jus cogens, ¥ HAaIIpaB/IeH Ha 3aIUTY 4eI0BEYeCKMX
LIEHHOCTel1 Py BOOPY>XKeHHOM KoHpukTe [Jlemsx
2017:141]. 3apybesxHble yueHble-MeX/JYHAPOLHUKN
onpepernstoT nenb MITI kak «obecreyeHne yBaxe-
HUA K Hanbosee 6a30BBIM I JIIOLEN LEHHOCTAM,
TaKJM KaK JOCTOMHCTBO, COOOIIECTBO U CBOOOMA OT
CTpajjaHuil», IPefCTaB/IAIIM ITO3ULUI0 YeloBe-
4eCKOro 0o0IecTBa B YC/IOBVSX BOSHHBIX J€VICTBUI
[Crowe, Weston-Scheuber 2013:3]. Ha mam B3raz,
muddepeniyanys 6a3oBbIX ¥ BTOPUYHBIX IIPUH-
ryroB MI'TI vmernta 651 CMBICT IIPY CYIIeCTBOBAHUM
IPAaBOBBIX MCTOYHNIKOB, MMEIOIINX 0COOYI0 IOpUAN-
qeckyto npupozny. O6ocobnenne Hambonee 3Ha4N-
MBIX, 110 MHEHMIO YKa3aHHOTO aBTOPA, IPMHIUIIOB
CpeiM OCTA/IbHBIX MOXKET IIOCTABUTD BOIIPOC O TOM,
1I04eMy OT/le/IbHble MeXX/IyHapOJIHO-TIpaBOBbIe HOP-
Mbl, popmupyomue JKeHeBckoe HPaBoO, [JO/DKHBI
3aHMMarhb npuopuretHoe Mecto B MITL. C gpyroit
CTOPOHBI, PACCMOTPEHME ClIelia/IbHbIX IIPUHIUIIOB
MITI B KadecTBe jus cogens MOXKET CTaTb CUJIbHBIM
apryMeHTOM I yCHIeHVsA 00A3aHHOCTell BOKI-
IIMX CTOPOH IPefyNpeX/arh U IpeceKaTb ero Ha-
pylLIeHns.

ITokasarenbHbiM MoMeHTOM MITI ocTaeTcs Bos-
MO>KHOCTDb MCIIONIb30BaHMA TaKOTO MCTOYHMKA, KaK
MEXIYHApPOJHBIN 00bIYail, 4YTO OTHOCUTCS LPeXKfie
BCEro K IPYHINITY 06ecIedeH s 3alMUThl )XepPTB BO-
itHbL. Tak, 4. 2 c1. 1 [JonmonHuTenbHOro nporoxona I

2 Komuccrsa mexpyHapogHoro npasa OOH: YeTBepTbii Aokaf 06 MMMepaTrBHbIX HOpMaXx OOLLErO MEXAYHAPOLHOTO Npasa
(jus cogens), nogrotoBneHHbI CneuranbHbiM Aoknaguukom Aupe Tnagu. 31.01.2019. Joctyn: https://documents-dds-ny.
un.org/doc/UNDOC/GEN/N19/024/35/PDF/N1902435.pdf?OpenElement (gata obpatieHus: 15.05.2022).

3 Komuccusa mexpyHapogHoro npasa OOH: MimnepaTriBHble HOPMbI 06LLEero MeXAyHapogHOro npasa (jus cogens): TeKCTbl
NPOEKTOB BbIBOJOB U NMPUNOXKEHWSA, NPUHATbIE PeAakLMOHHbIM KOMUTETOM BO BTOPOM uTeHuu. 11.05.2022. loctyn: https://
documents-dds-ny.un.org/doc/UNDOC/LTD/G22/339/02/PDF/G2233902.pdf?OpenElement (gata obpatieHus: 15.05.2022).
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.l0. ficTpeboBa

1977 1. x JKeHeBckuM KoHBeHIMAM 1949 r.* ycra-
HaB/IMBAET, YTO B Cy4asAX, He IPeNyCMOTPEHHbIX
IIpoTokonoM unm APyrMMU MeX[yHapOHBIMU [0-
rOBOpaMI, FP>K/JaHCKIIe JINLA ¥ KOMOATaHTbI OCTa-
I0TCA TI0J] 3alIUTON IPUHLIUIIOB MEXIYHapOIHOIO
IIpaBa, KOTOPbIe TPOMCTEKAIOT U3 YCTAaHOBMBLIMXCS
00blyaeB, IPMHINIOB T'YMAaHHOCTU U TpeOOBaHMI
obmecTBeHHoro cosHaHuA. CormacHo Ilpumoxe-
HMIO K pesommonuy [enepanpHoit Accambnen OOH
60/ 147 ot 16 nexabps 2005 r.°, camo 006513aTeNbCTBO
yBaXKarh 1 obecriednBath yBaxkenue Hopm MI'TI BbI-
TeKaeT KaK 13 MeX/[yHapOJIHbIX JIOTOBOPOB, y4acT-
HYKOM KOTODBIX ABJIAETCA TOCYJAPCTBO, TaK M 13
0OBIYHOTO MEXIYHAPOLHOIO IpaBa ¥ HAI[VIOHA/Ib-
HOro 3akoHoparenbctBa (cT. 1). Hy)xHO oT™MeTHTBD,
4TO BBINIEYKa3aHHasd QopMympoBka JlomomHu-
TE/IbHOTO IIPOTOKO/A | IIOTHOCTBIO MMIITIEMEHTH-
poBaHa B cT. 5 HacTap/ieHus 1o Mex/jyHapojiHOMY
TyMaHUTapHOMY IIpaBy JiA Boopy»xeHHbIX cun Poc-
cuiickoit Peneparuy, yTBepKieHHOro MuHuCTpoM
o6opons! 8 aBrycra 2001 r.°

B mosecTky fiua 71-it ceccun KMII Takske Boren
OT/IeTIbHBIM ITYHKTOM JIOK/IAJ, O 3allUTe OKpy>XKaio-
ell Cpefbl B CBA3YM C BOOPYXXEHHBIMM KOHQIMK-
TaMM, BK/IIOYMBIINIL IIPOEKTbI IPUHLMNIIOB TaKOI
3aumtel’. CBomHbI mpoekT nmpuHumnos (IIpuo-
xeHye I) mpemaraer B KadecTBe Lie/yl yIydlleHMe
3aIUTBl OKpY>Kalolleil Cpefibl B CBA3U C BOOPY-
KeHHBIMJ KOHQIMKTaMM, B TOM 4MC/Ie C IOMOIIbIO
IPEBEHTUBHBIX Mep /I MUHMMM3aLMyU yiiepba
OKpY>Kalollleil cpefie I BOCCTAHOBUTEbHBIX MepO-
npusATuit. Takxe rocygapcTsaM peKoMeHyeTcs Ha
OCHOBAaHMM COIVIAILIEHNIT VIV MHBIM 06pa3oM «CIIe-
IMaJIbHO 0003HAYaTh B Ka4eCTBE OXPaHAEMbIX 30H
pailoHbI, MMeIolIJie BaYKHOE SKOIOTMYECKOe 1 KyIlb-
TYpHOE 3Ha4YeHMe».

MoxxHo 3aMeTuTb, 4yTo npuHuMIbl MITI Haxo-
IATCA IOJ, BO3JENICTBMEM 3BOIOLMK [OCTATOYHO
HEePCHEeKTUBHBIX OTpac/ell MeXIYHapOLHOIO IIy-

OmryHOro mpasa. K HUM IpMHaIIeXNUT MeXHyHa-
POJIHOE 3KOJIOTMYecKoe IIPaBo, U B JaHHOM KOHTEK-
CTe IpaBOBe/bl PACCMATPMUBAIOT IPUPOSHYIO Cpeny
B MUPHOE U BOCHHOE BpeM:A KaK OOBEKT 3allUThI,
IPeyCMOTPEHHBIl €r0 HOpMaMyl OJHOBPEMEHHO C
JEVICTBYIOIMMM CTaHJapTaMy IIpaB YyenoBeka. Vivm
4aCTMYHO II0Ka3aHO B3aUMOJIEIICTBIE MEXY Cofiep-
aHyeM MI'TI, MeXXTyHapOiHBIX JOTOBOPOB B chepe
3KOJIOTMM U IPAaBOM MHJMBHUJIA HA 3[0POBYIO OKPY-
KAIOLIYIO Cpefly, OIIpefie/IieMbIM B COOTBETCTBUY CO
CT. 25 BceoOueit iekmapanuy npas desoBeka 1948 1.
[Vincze 2017:38].

IIpencraBisgercs, YTO MOKOOHO MEXIYHAPOLHO-
IIPaBOBOM 3alyTe KYAbTYPHbIX LieHHOCTel B MITI,
OXpaHa OKpY>Kalolell cpefbl 6a3upyeTcss Ha TaKUX
HOPMaTUBHbIX MHCTPYMEHTAX, KaK:

1) TpuHATME COOTBETCTBYIOLIMX YHMBEp-
Ca/JIbHBIX MEXIYHapOJHBIX /IOTOBOPOB, TAKMX KaK
KoHBeHIMA 0 3ampelieHny BOGHHOTO MU IH0O0T0
VHOTO BPa)XIeOHOTO MCIIONIb30BAHNUA CPELCTB BO3-
IelicTBUA Ha NpUPOAHYI0 cpeny 1976 1. u KonseH-
1A 06 OXpaHe BCEMMPHOTO KYIBTYPHOTO U IIpHU-
pomHoro HacnenusA 1972 r., BefiCTBYIOLIMX B MUPHOE
U BOEHHOE BpeM;

2) TapaHTMM BORWLIMMIU CTOPOHAMHU JBYX
YPOBHeI! 3aLINUTBL: 000 /s IPAKIAHCKOTO 00b-
€KTa, HalaJieHue Ha KOTOPBIl 3allpelieHo B COo-
OTBETCTBUM CO CT. 52, 54 u 57 JlomomHUTENBHOTO
nporokona I 1977 r.,, u cnenmanbHOrO, MpesycMo-
TpeHHOro 4. 3 cT. 35 m cT. 55 IIpoTokona L.

A.B. KykynkuHa BbICKa3bIBaeT MHEHNE O TOM,
4TO MOJIOXKeHMA ykazaHHOro IIporokoma «obecre-
YMBAKT OXPaHY OKPY>KaIolLell Cpefibl KaK TaKOBOIA,
XOTA U OIIOCPE/IOBAHHO: 3alMIAs TIOfiell, MHTepe-
CcaM KOTOPBIX B MEX/[yHApOJHOM I'yMaHMTapHOM
IpaBe OTBOAMTCA IMaBHOe MecTo» [KykymkumHa
2017:96]. H.A. CokoroBa oIpefiensieT, 4YTo «cepbes-
HbBIJI BpeJl, HAHECEHHDBIII NIPUPOJie B XOf€e pAfia BO-
OPY>XEHHBIX KOH(INKTOB, TONbKO YCHIMBAaeT He-

4 [JononHutenbHbI NpoTokon | K MeHeBCKMM KOHBeHUMAM 1949 T, KacalowWMCA 3aluUTbl XKepTB MeXXAYHaPOAHbIX
BOOPYXEHHbIX KOHGNMKTOB, oT 8 wuioHa 1977 r. [Joctyn: https://www.icrc.org/ru/doc/assets/files/2013/ap_i_rus.
pdf?ysclid=I7gc2eqvla418211921 (nata obpatieHus: 15.05.2022).

> OOH: Pe3ontouus leHepanbHoi Accambnen 60 / 147 v MpunoxeHue K Held oT 16 aekabps 2005 r. «<OCHOBHbIE MPUHLMTBI 1
PYKOBOAALLME MONOXKEHMA, KacatloLMeca NpaBa Ha NPaBOBYHO 3aLUUTY 1 BO3MELLeHMe yiepba Ais »KepTB rpyOblX HapyLLEeHWI
MeXyHapOAHbIX HOPM B 06/1aCTU MpaB YeNloBEKA U CEPbE3HbIX HAPYLLUEHWI MEXAYHAPOAHOIO ryMaHWTapHOro npasay.
Joctyn: https://www.un.org/ru/documents/decl_conv/conventions/principles_right_to_remedy.shtml| (aata ob6patueHus:
15.05.2022).

¢ HactaBneHme Mo MeXAyHapOAHOMY TyMaHUTapHOMy npaBy Ans BoopyxeHHbix Cun  Poccuiickon QDepepaumu,
yTBepkaeHHoe MuHucTpom obopoHbl 8 aBrycta 2001 r. loctyn: https://base.garant.ru/191609/?ysclid=|7n6zqlca0779597852
(nata obpalleHms: 15.05.2022).

7 Komwncena mexpyHapopHoro npasa OOH: Bropoi foknaa mo BOMPOCY O 3alyuTe OKpy»atower cpeabl B CBA3M C
BOOPYKEHHbIMU KOHGNMKTaMK, MpeAcTaBneHHbIN CneupanbHbiM Aoknaguukom Mapbeit Jlexto. 22.02.2019. loctyn: https://
documents-dds-ny.un.org/doc/UNDOC/GEN/N19/053/21/PDF/N1905321.pdf?OpenElement (aata obpatieHus: 15.05.2022).

MocKkoBcKMii XKypHan mexayHapoaHoro npasa - 3 « 2022

10



Alla Yu. Yastrebova

ISSUES OF THEORY OF INTERNATIONAL LAW

3aIIUILEHHOCTD /L, IOCTPaJjaBIIMX B pe3y/abTaTe
60eBbIX feiicTBUIL. VIHBIMU CTTOBaMI1, FyMaHHOE 00-
pallleHue C >KepTBaMy BOOPYXEHHBIX KOH(INKTOB,
VX YB)KEHIe U 3alUTa TPeOyI0T OCTOPOKHOTO OT-
HOLIIEHMs K IpUpofHoiL cpene» [Cokonosa 2021:85-
86].

Jlpyras mpaBoBas IO3NIMA CBsA3aHA ¢ 6oyee y3-
KMM IIepeYyHeM CIleluanbHbIX npuHumnos MITI,
BBIP@XAIOLIVM OIIpefie/IeHHble 005A3aTelbCcTBa BO-
IOI0IUX CTOPOH. Tak, B UTOroBoM JoKyMeHTe Kpy-
Ioro  crona «MexXyHapo#gHOe TyMaHUTapHOe
IPaBO: COBPEMEHHbIE IPOOIEMBI U IIEPCIEKTUBbI
passutus» (Mexaynapopuslit ¢popym «Pazsutne
HaplaMeHTapusMa»), cocrosBiuerocsi B 2018 r. B
TocymapctBenHoit [Jyme ®enepanproro Cobpanns
Poccuiickoit Pepeparyn®, K HUM OTHOCATCS: IPUH-
LVIIbl IPOIOPLMOHAIbHOCTY; IIPOBEfIEHNs pasiiu-
4yl MeXJY IPKIAHCKUMM HaceleHNeM 1 KoMba-
TaHTaMMU, TPKJAHCKIMI U BOGHHBIMY 00beKTaMu;
BOGHHOII HeOOXO/IVIMOCTI; 3aIIpeT IPUYMHEHNUS U3-
muinHuX crpafanuit. H. Menbuep fomnonHsAer npu-
BEJICHHbII IIepeyeHb IPUHIMIIAMYU PUMEHEHM:
Mep IPeJOCTOPOKHOCTH ¥ COPasMEPHOCTbIO BO-
€HHOTO IIPeMMYIeCTBa CO CTyYaliHbIM YIepOoM 1
OIIACHOCTBIO /IS TPAXK/IJAHCKOT'O HACe/IeHV U IpaXK-
TaHCKUX 00bexToB [Melzer 2016:17-18]. MbI cunra-
€M 3TOT IlepedyeHb 3HAUMMBbIM /1A GOPMIPOBAHIA
U IIPABOBOTO 3aKPeI/IeHNs OIIPeJie/IeHHON CYCTEMBbI
3aIPeTOB I BOEHHOCTYXXAalllMX IIPU BOOPYXKEH-
HOM KoH(ukTe. OOyYeHye TaKMX JIML] BO3/Iaraer-
Cs Ha BOEHHBIX KOMAaH/IMPOB, KOTOPbIE BBIIIOIHAIOT
00653aHHOCTY 110 HPENYIPEKAEHNIO U IPeCEeYeHII0
Hapymennit HopMm MITI (ct. 87 JJononHuTenbHOrO
nporokona I).

B.A. baTblpp BK/IIO4aeT B CHUCTEMY OTpacie-
BbIX npuHIunoB MITI o6s3arenbcTBO rocysapcTs
«yMEHBUINTDb OeICTBYA BOJHBI, HACKOIBKO II03BO-
JIAI0T BOEHHbIe TPeOOBaHMs», COINACHO COfep)Ka-
Huwo IV Taarckoit kouBennum 1907 1. VMim Takke
OTMe4YeH IPMHLUII HEONYCTUMOCTY JUCKPYMMHA-
LM, YCTaHAB/IMBAKOINIA, 4YTO C TMUL[AMMY, T10/Ib3YI0-
IVIMACA TIOKPOBUTEILCTBOM, C/IefyeT 00palaThcs
(mpy 00BIX 06CTOATENBCTBAX M BHE 3aBUCHMOCTHI
OT TUIIA WM TIPOMCXOX/EHNA BOOPY)KEHHOTO KOH-
¢nukra) 6e3 BCAKON AMCKPYMMHALINY, He3aBUCHU-

MO OT MX Pachl, IIB€Ta KOXXU, PeIUTUM, 11071, UMY-
I]eCTBEHHOTO IIOJIOKEHNA. ITOT aBTOP IpeflaraeT
paspenenne npuHuunos MITI Ha Takme rpynimsi,
KaK CUCTeMOO0Opa3yIollie; peryInpyoLiye CpecTBa
Y MeTOHbl BOOPY)XEHHOJ OOpbOBI; 3ammiyanomiue
KOMOATaHTOB U TpaXHaHCKoe HaceneHue’. B cBoro
ouepenib, B.A. Kapramkns cunraert, 4To «IIpUHILIUI
HEeJVICKpUMMHALIVY, BO3HMKIUMII KaK OTpPaC/IeBOl
IPUHLNI IIpaB 4el0BeKa, PaclpoCTpaHAeTCs B Ha-
cTosAlllee BpeMs Ha BCE OTPAc/IM MEXIYHapOJHOro
IpaBa U JO/DKeH COOMIOfATbCA BCeMM TOCYapCTBa-
My Mypa. JJaHHBII IPUHIIMIT YIIOMMHAETCS KaK 0051-
3aTeJIbHBII 1 OCHOBOIIO/IATAOLINIL B PAJle MEXYHa-
ponHbIX foroBopoB» [Kapramkuy 2018:111-118].

IleiicTBUTENBHO, OTHAENbHbIE IONMOKeHusa JKe-
HEBCKMX KOHBEHIMII O 3alUTe >XEPTB BOHBI
1949 1. copmep)xaT NMPUMHLUI HeZMCKPUMMHALVIN,
KOTOPBI/I OTHOCUTCS IPeX[e BCero K oobuieit s
HUX CT. 3, 3aKpeIUIAILe/l MUHUMYM HOPM T'yMaH-
HOro 0OpalljeHNA B OTHOLIGHMM YKa3aHHBIX /NI
Cornacto 4. 1 c1. 3, eguHOM A yeThlpex sKeHes-
CKUX KOHBEHIMII, paHeHble, OOJbHBIE, BOEHHO-
IUIEHHbBIE U TPAXK/JAHCKME JIUIIA JO/DKHBI «IIpM BCEX
00CTOATeNIbCTBAX IO/Ib30BAThCSI TYMAaHHBIM OOpa-
meHneM 6e3 BCAKONM AVICKPMMMHALIMY IO HPUYN-
HaM pachl, IIBeTa KOXU, PEeIUTUN WM Bepbl, 10713,
IPONCXOKIEHNA NN MMYIeCTBEHHOTO IO/I0KEHM:
VIV JTIOOBIX IPYTYX QaHA/IOTMYHBIX KPUTEPHEB».

C.K. Kxamapu cuuraer Hambosee 3HAYMMbBIMU
npyHumnamu MITI ryMaHHOCTD UM BOEHHYKIO He-
o6xommmocTtb. OH otMmedaeT, uto «MI'TI IPU3BAHO
IPOCTO OTPaHNYMBATh HAHECEHNe yliepha» 11 IPYH-
IMI TYMaHHOCTM B OOJIbIIell CTEHNeHM OTHOCHT-
CA K 3alllUTe XXePTB BOJHBI, TaK KaK I1OC/IENCTBIA
BOEHHBIX [E/CTBUI BIIOJIHE OIPABJAHHO MOLYT
IpeAIonaraTh pas3pylleHne, yiiepd 1 apyrue xe-
crokoctu''. JK. Ilukre, oleHMBaIOmMII YKa3aHHBI
IOPUHLNI, CYUTAET, YTO IYMAHHOCTD IIPEACTABIAET
coboii ompeyeneHHY0 GpuIOCOPCKYI0 KOHIEMINIO,
IIpeMeTOM KOTOPOIl ABJIAETCA Yel0oBeYeCcKoe Cylle-
ctBO. Ilo ero muenuto, MI'TI npoucxogut oT4acTn
U3 HOPM €CTeCTBEHHOIO IIpaBa, MIMEIOLIETO 1e/bI0
3Ty OCHOBHBIX IIpaB 1 cBoOOf yenmoBeka [Pictet
1966: 461-462]. IIpencrasnsercs, 4to 601ee TOYHAS
(bopMyIMpOBKa 3TOrO IPUHIIMIIA JODKHA OBITH CBSI-

& Kpyrnbin cton «MexagyHapogHoe rymMaHUTapHOe MpaBo: COBPEMEHHble MNPo6nemMbl U NepCcrnekTVBbl  Pa3BUTUAY.
MexgyHapognHbiin dopym «PassuTtre napnameHtapmamar. 2018. C. 96. Joctyn: http://duma.gov.ru/media/files/LWaKTAsV-
wooQ3hIWpKKnnAAgVtzGODIl.pdf (pata obpatueHunn:15.05.2022).

° Batblpb B.A. MexdyHapooHoe 2ymaHumapHoe npago: y4ebHuUK 0714 8y308. 2-e n3a. M.: FoctuumHdopm. 2011. C. 56-63.

19 XeHesckue KoHeeHYyuUU om 12 aszycma 1949 2. u [JonosHumesbHble NpOMoKobl K HUM. 5-e n3a. M.: MKKK. 2011.

" Khamari S.K. Fundamental principles of International Humanitarian Law. — IPleaders: Intelligent Legal Solutions. February 6,
2020. URL: https://blog.ipleaders.in/international-humanitarian-law/ (accessed 15.05.2022).
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.l0. ficTpeboBa

3aHa ¢ T'YMaHM3aLyeil yC/I0BMII BOOPY>KEHHBIX KOH-
¢bmkTOoB. MeXXIyHapoiHOe IIPaBO IIPaB YeoBeKa,
KaK M3BECTHO, IeJICTBYET 1 B MUPHOE, I B BOGHHOE
BpeMs, II09TOMY yKa3aHHbIe IIpaBa 1 CBOOOMIBI Yeo-
BeKa BBICTYIIAIOT 3/1eCh 0053aTe/IbCTBAMMI BOMOLINX
CTOPOH, He HOJJIeXAIVMM OTMeHe. UTo KacaeTcs
cofiepKaHMA T'yMaHW3aLMu, TO Mbl CYUTaeM Heo6Xo0-
IOVMMBIM OTpaHM4YMBATh BO3JENCTBUE IOCIENCTBUI
BOOPY)KEHHbIX KOH(IVKTOB B OTHOILIEHWM TeX JIUIL
U 00BEKTOB, KOTOpPBIE COIIACHO CBOEMY IIPAaBOBO-
My CTaTyCy MCK/IIOYAIOTCA U3 Cepbl BOCHHBIX JIeil-
CTBMII U BBICTYIIAIOT Hayboee yA3BUMbIMI B BOCH-
HBIX YC/IOBMSAX.

A. ByBbe mpeparaeT B KauyeCcTBe «OCHOBHBIX
npasun MITI», kotopble 6b1M BbIpabOTaHbI Ha He-
¢dbopmanbHOil ocHOBe MexxpyHaponubiM Komnre-
toM Kpacnoro Kpecra (MKKK), cnenyromee:

1) yBaKeHMe IpaBa Ha XM3Hb, PUINYECKYIO U
MOpPAJIbHYI0 HeIIPUKOCHOBEHHOCTD, JOCTOIIHOE 00-
pallleHue I /UL, BBIIIEANX U3 CTPOS 1 JIUII, He
HPVMHMMAIIVX IPSAMOTO Y4acTUsA B BOGHHBIX JIeil-
CTBUAX;

2) 3amper yOMIICTBA MM NPUYMHEHNUS Bpesia
JIMLAM, CNIOXKMBIIVM OpY)KMe VJIM BBILIEALINM 13
cTpos;

3) okasaHue BCeX BUJIOB IIOMOIIY PAHEHBIM U
OO/bHBIM U YBa)XKeHNe 3alUTHBIX 9M61eM KpacHoro
Kpecta, Kpacnoro Ilonymecana u Kpacnoro Kpu-
CTaslIa;

4) yBaXKeHMe IIpaB KOMOATaHTOB M TPaKfaH-
CKOTO HACe/IeHMs, HaXOMAIIMXCA BO BJIACTY BOKIO-
IIMX CTOPOH, Ha XXM3Hb, JOCTOMHCTBO, IIEPCOHAIb-
Hble HOTPEOHOCT U YOKIeHIS;

5) ImpemocTaBIeHUe KOXXAOMY MHAMBYAY Ipa-
Ba Ha OCHOBHBIE IOPMIYECKIe TapaHTUY 1 JOCTOII-
HOe ofpalieHne;

6) 3ampeT NUCIO/Nb30BAHNA BOMWIMMI CTO-
POHAMM CPEeJICTB VI METOfJOB Be[eHN BOOPY>KEHHO-
ro KOH(IMKTA, KOTOpble NPMYNHAIOT HEOIPaB/jaH-
HbIi yIiep6 I M3/MIIHIE CTPaJJaHMNA;

7)  pasrpaHMYeHMe TPaKJAHCKOTO HacCe/leHusA
Y TPOKJJAHCKUX 0O'bEKTOB OT KOMOATaHTOB VI BOGH-
HBIX 00beKTOB [Bouvier 2020:30-31].

OueBnpiHa 1O/MIb3a TAKOTO IepedHs AA 00yde-
HMA BOEHHOCTYXalux. CTOMT y4ecTb 3aMedaHMe
V.. Kotnaposa u 0.B. IlysbipeBoit, uTo «kpuTe-
pueM IIpaBOMEpHON JieATe/TbHOCTY BOKMLINX fAB-
JIAIOTCA TPUHLVIBL ¥ HOPMbI MEXXIYHApPORHOIO 1
MeX/[YHapOJHOTO TyMaHWTapHoro mpasa» [Kor-
nspos, IlysbipeBa 2012:23]. Tem He MeHee B ciy-
Yyae HOPMATUBHOTO 3aKpeIUIeHNsA OCHOBHBIX IIpa-
BIJI MOXKET VIMETb MECTO OIpefie/IeHHOe CMelleHMe
crenuanbHbIX nNpuHUKIOB MITI n ero ormenbHbIX

12

HOpPM, BxopAmux B JKeHeBcKMe KOHBeHIMM 1949 T.
n JlononHuTeNbHbIE IPOTOKONBI K HUM 1977 1. bes-
YCIIOBHO, [y npepynpexaennsa Hapymennit MITI
TOYHO COPMYIMPOBAHHbIE IIPaBU/IA IIOBEEHMNA
KOMOATaHTOB 00/1afal0T OOJBIION 3HAYMMOCTDHIO.
OcTaeTcst OTKPBITBIM BOIIPOC O pOPMUPOBAHNUN 1
pacIpoCTpaHeHMM 3HAHUII B OTHOLIEHMM IPaB U
rapaHTUil TIOKPOBUTENbCTBYeMBIX i (protected
persons). Ilo HalleMy MHEHUIO, CYI[HOCTHBIE HOp-
Mbl Taarckoro u JKeHeBCKOro npasa, M3/I0XKEHHBIE
A. ByBbe, MOTyT OBITb BK/IIOUEHBI B pasjMyuHbIE
HalLlMOHA/IbHO-IIPAaBOBbIE aKThl TOCY/lapCTB-Y4acT-
HJKOB, YTO IIpeAIoNIaraeT pasmndHbie GOPMbI VM-
IJIEMEHTALMY MEXYHAPOJHBIX IOTOBOPOB BO BHY-
TPUTOCY/IAPCTBEHHOM 3aKOHOJIATeIbCTBE.

3. MexXyHapOHO-IPaBOBbIe UTOTH [IeATeNb-
Hoctn HropHOeprckoro BoeHHoro tpubyHama u
UX BIMAHME Ha GOpMUPOBaHIe MPUHINIIA OTBET-
CTBEHHOCTH JJO/DKHOCTHBIX /IMIL JI BOEHHOCTY>Ka-
mux 3a Hapymenusa MITL

V.A. ®epnynkuHa ykasplBaeT Ha OfMH M3 BaX-
HeJIINX I1aroB MUPOBOTO coobwecrsa B MI'TI, xo-
TOPBII COCTOUT B «IIOSBICHUY MEXK[YHAPOZHOTO
YTOJIOBHOTO IIpaBa ¥ MeXJYHapOJGHBIX TpUOyHa-
JIOB, CO3JQHHBIX J/IA IIPeCeveHNs Cepbe3HbIX Hapy-
IIeHNIT TYMaHUTapHOTO IpaBa B (popMe TeHOLN/ A,
IPECTYIUICHNIT NIPOTYUB YeIOBEYHOCTU ¥ BOECHHBIX
npectymienni» [Qengynkuua 2021:115]. 3toT mar
TECHO YBf3aH C IPMHIUIIOM OTBETCTBEHHOCTM
[IO'DKHOCTHBIX JIML, TOCYAApPCTB M BOEHHOCITYXa-
VX 3a HapyuleHne HopM laarckoro n YKeHeBcko-
ro mpasa. A.H. Boinersxauns, A.I0. CkyparoBa u
V.. CyuHAKUH cuuTaoT (yHAaMeHTa/lbHbIE 0pU-
[VYeCcKe MTOTM 3TOTO MCTOPUYECKOTO Iepuofa,
KOTOpbIe NOAAEP>KUBAITCA MEXIOCYAAPCTBEHHBIM
COOOIIIECTBOM, YaCTbI0 MEXAYHAPOLHOIO IIPaBO-
nopsifika, [Beuterxanus, CkyparoBa, CHMHAKUH
2017:126]. M. Cacconu, ounennsast MI'TI kak «mpa-
BO, 3allMIAoIee )XePTBBI BOJHbI OT TOCYAAPCTB 1
BCEX OCTA/IbHBIX YYaCTHIKOB BOCHHBIX JICVICTBUI» 1
HpefyNpeKaolee TaKyie HapyLIeHNs, YKa3biBaeT,
4TO BO BPeMs BOOPY>KEHHOTO KOH(INKTA «INIIA 13
COCTaBa BOOPY>KEHHBIX CMJ/I BCEIZla CYNTAIOTCA HPK
VICTIOJIHEHUM CTy>KeOHBIX 0053aHHOCTelT U HUKOT/IA
He JIeJICTBYIOT KaK MCK/IIOUNTETbHO YaCTHbIE JINIIA»
[Caccomn 2002:163,170]. Takum 06pa3oM, BOHI0O-
1[yIe CTOPOHBI OepyT Ha ce0sl OTBETCTBEHHOCTH 3a
THOBeJIeHIe JINLI, BXOAALIMX B COCTaB VX BOOPY)KEH-
HbIX e (cT. 91 JlonomHuTeIbHOrO poTOKONa I).

CerofiHs, B YC/IOBMAX IpeHeOpeXeHUs 3amaj-
HBIMJ TOCYHAApCTBaMM OCHOBOIIO/IATAIONIMMI HOP-
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MaM# MeX/[yHapOJJHOTO IpaBa, 3HaueHNe JaHHOTO
OPUHLMIA YCUIMBAeTCA. MUHMUCTP MHOCTPaHHbBIX
men Poccuiickoit @epepaunn C.B. JlaBpos, BbI-
cTymas Ha saceflanum Ilomeunmrenbckoro cosera
DoHpia HOAmepXKKM MyONNYHON AUIUIOMATU MIMe-
Hu A.M. Topuakosa 11 mapta 2020 r., yKasan, 4To
«enp ¢anbcndukaTopoB ucTopun Bropoit Mupo-
BOJ1 BOJHBI — VICKa3UTb YCTPOJCTBO IIOC/IEBOEHHOI]
CHUCTeMbl MEXIOCYJAapCTBEHHbIX OTHOIIeHN». OH
o6paTun BHUMaHVe Ha BO3POXKJEHME B psfie €B-
POIIENICKUX CTPaH OTKPOBEHHO 3KCTPEMMCTCKUX U
HEOHAIMCTCKUX HACTPOEHMII, CTpeM/IeHt e IofBep-
THYTb Kap/IVIHaJIbHOJ peBU3MM OOIeNpy3HAHHbIE
MeX/YHapPOJHO-IIPABOBbIE PE3YNbTAThl MMPOBOIO
KOH(/IMKTA, OMHOBPEMEHHO 00e/INTh 1 OIIPaBJaTh
HAIVICTOB 1 VX IpUCIIeIHNKOB' 2. Poccuiickne 1opu-
CTBI-MEXJYHADOJHUKM YKA3bIBAKOT, 4TO HOPUU-
YeCKyMe OCHOBBI KBa/MM(VKALMY MEeXTYHAPOTHBIX
HPECTYIUICHNUIT ¥ Pe3y/IbTaThl CYAeOHBIX IIPOLIECCOB
Ha/Jl [7TaBHBIMI HEMELIKMMY BOEHHBIMY IIPECTYIIHN-
KaM1 3aMKCUPOBAHBI COOTBETCTBYIOLIVIMI MEXKTO-
CY[APCTBEHHBIMM IIPABOBBIMYU aKTaMU 1 He IIOfijIe-
>KaT oTMeHe |Boinerkanus, VIrnareHko, CkypaToBa
2010:53].

CymHocTb 1 3HadeHMEe MTOTOB [IeATeTbHOCTU
MexpayHapogHOro BoeHHOro TpubyHana B HiopH-
6epre, cocrosBeroca B 1945-1946 rr., yxe Tia-
TE/IbHO M3y4YeHbl MCTOPUYECKOI 1 IIOIUTONOrMYe-
CKOIl HayKoll. MeX/yHapOgHO-IIPaBOBble UTOIU
Hropubeprckoro mpolecca OIMpefenanTcs TaKUMI
JOCTYDKEHMAMI MUPOBOTO COOOIECTBA, KaK:

1) Dopmuposarue npasosoti 0CHOBb UHCHIU-
myma mexoyHapooHoil yeon068Hoi ocmutyuu. OTBIT
OpraHM3alMU U IPOBEEHNA MEX/[YHAPOIHOTO yTO-
JIOBHOTO IIpOIlecca HaJj BOEHHBIMM IPeCTyIHMKA-
MM HAIMCTCKOI [epMaHuM OBUT MCIIO/NB30BAH I03-
xe mpn cosganunm CoseroM besomacnoctm OOH
MexpayHapogHoro TpubyHana i cygeOHoro mpe-
CJIeflOBaHMA /INLI, OTBETCTBEHHBIX 3a CEpPbe3Hble Ha-
pylLIeHNA MeXIYHaPOJHOIO I'YMaHUTapHOTO 1IPaBa,
CcoBeplIeHHbIe Ha TeppuTopuu ObiiIeit FOrocmaBum
(1992 r.) u MexxpynapopHoro TpubyHana o Pyanae
(1994 1.); B esATEIBHOCTY TMOPUIHBIX (CMEIIAHHBIX)

BOEHHBIX TPUOYHAJIOB, TakMX Kak TpubyHan mo JIn-
BaHy (2007 r.) 1 UYpesBbIuaiiHble CyfeOHbIE ITaIaThI B
Kam6omxe (2006 1.).

2)  Onpedenenue cocmasa MexOyHAPOOHIX
npecmynneHuil npomue Mupa, 4en06e4HoOCmu U 60-
eHHDIX NpecmynsieHuti U ycmaHossieHue NPUHUUNG
HEOMePAMUMOCIU  Y207I06HOU  0M6EEMCBEHHO-
cmu 00NIHHOCMHBIX TUY, 20CY0apPCMe 3a HApyuieHue
HOpM Mexn0yHapooHozo npasa. B mpurosope Hiopu-
0eprckoro Me>XAyHapOJHOrO BOEHHOTO TpuOyHama
yKa3aHoO, YTO TaKye IPeCTYIUIEHUS COBEPLIAITCH
JIIObMY ¥ 4TO TOJIbKO ITyTeM HaKa3aHMA JINII, OT-
BETCTBEHHBIX 3a 3TU IPECTYIUIEHNA, MOTYT OBITb
COOIOIEHBI YCTAHOB/IEHNA MEXAYHAPOZHOTO IIpa-
Ba". CIMCOK MEeXIYHApPOIHBIX IPECTYIUICHUII He
ABJIAETCA 3aKPBITBIM; 3alIPeThl MOZOOHBIX JiesHMIT
TaK)Ke 3aKpeIlIeHbl B COfilep)KaHuu deTbipex JKeHes-
CKIMX KOHBEHIMII O 3alljMTe KEPTB BOVHBI 1949 I. n
IBYX JOMOMHUTENbHBIX IPOTOKOIOB K HUM 1977 T,
yCTaBaxX BBILICYKA3aHHBIX MEXIYHAPOIHBIX U IU-
OpupHbIX TpUbyHaIoB U PuMcKOM cTaTyTe Mexny-
HapOJHOro yromoBHoro cyzaa 1998 r. Ocoboe mecto
B MEXJIYHapOJHOM YTONOBHOI I0OCTULUI OTBOJUTCSA
Konsenuun OOH o HenpuMeHUMMOCT) CpOKa JiaB-
HOCTM K BOEHHBIM IPECTYIUICHUAM U HPeCcTyIIe-
HISM [IPOTUB YesioBedecTBa 1968 1., ct. I KoTOpOIT
IpAMO OTChlIaeT K YcraBy HiopHb6eprckoro Tpuby-
Hasa ot 8 aBrycra 1945 r. Kputepnit cpoka faBHO-
CTY He TIPUMEHSAETCH, JaXKe eC/IV BhbIIeNepeyNCIeH-
HbIe TIPECTYIIHbIE fleHNA He MPEeACTaB/IAIT OO0
HapYLIEHNSA BHYTPEHHETO 3aKOHOJATEeNbCTBA TOTO
TOCYapCTBA, I7ie OHY OBIIM COBEPIIEHBI.

3) Cmanosnenue uncmumyma mexoyHapoo-
HOTi 01BeMCIMBEHHOCU 20CY0APCME 3a HapyuleHue
MeHO0yHAPOOHO-NPABOBbIX HOPM, NOCHPOEHHOE HA
0C00bIX NPUHUUNAX COMPYOHUUECMBa, CHOPMYIU-
POBAHHDIX MUPOBbLIM CO00UecmBom nocne Bmopoii
MUposoti 801iHbL. MeXIyHapOgHO-IIPaBOBbIE IIPUH-
LMIbI, 3aKpelieHHble B YcraBe HriopHOeprckoro
TpuOyHa/ma, U €ro pelleHus IPU3HAHBI MEXIOCy-
IAPCTBEHHBIM COOOIIECTBOM YaCTbIO JIeICTBYIOLIIE-
r0 MeXJYHapOJHOTO IpaBa. IJTO IOATBEPXKIEHO
cofep>kaHueM pesornronny [enepanproit Accambien

12 JNlaBpoB Ha3Ban uenb danbcudrkaTopoB Uctopun Bropoi MupoBon BoliHbl. — M3gecmus. 11.03.2022. Joctyn: https://
iz.ru/985579/2020-03-11/lavrov-nazval-tcel-falsifikatorov-istorii-vtoroi-mirovoi-voiny (aata o6paLyeHus: 15.05.2022).

13 C60pHUK Mamepuanos HiopHbepackozo npoyecca HAo0 2/1a8HbIMU HeMeUKUMU B0HHbIMU npecmynHukamu. B 2 m. T.2. MNopg
pep. K.IN. TopwenunHa, PA. PygeHko, N.T. Hukntuenko. M.: lOpuamnyeckas nutepatypa. 1954. C. 992.

4 KoHBeHLMA 0 HENPUMEHNMOCT/ CPOKA AABHOCTU K BOEHHbIM MPECTYMNEHUAM 1 NPeCTYNeHNsAM NPOTHB YeioBeyecTBa
oT 26 Hosabpa 1968 r. Joctyn: https://www.un.org/ru/documents/decl_conv/conventions/warcrimes_limit.shtml| (gaTta

obpatleHus: 15.05.2022).
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BOMPOCHI TEOPUWN MEXOYHAPOOHOIO MPABA

A.l0. ficTpeboBa

OOH 95(I) or 11 mexabps 1946 r.", rze Komurery
10 KOAM(UKALMY MEeXJYHapOZHOTO IIpaBa ObIIO
HPEUIOKEHO PaccMaTpyBaTh B KayecTBe BOIPOCaA
[IEPBOCTEIIEHHO BA)XHOCTY «IIPOEKTHI, MMEIOIIie
Henblo (GOPMYIMPOBKY ¥ BHECEHUe IPMHIIUIIOB,
npusHanHbix Craryrom Hiopu6eprckoro TpubyHa-
JIa U HallleALINX BBIP)KEHME B €ro pelleHni, B 00-
Y0 KOAMPUKALVIO NIPECTYIUIEHNiI IPOTUB MuUpa
U 0e30IIaCHOCTM 4YelIoBeYecTBa JMINM B MeEXHIyHa-
POIHBIN YTONOBHBI KofieKc». OOIenpr3HaHHbII
HPVHINUII COTPYAHUYECTBA TOCYAAPCTB, 3aKpeIlIeH-
ol B Ycrabe OOH 1945 1., nMmeer nenpo «usba-
BUTD TPSAYIINE IIOKOJIEHMs OT OefCTBUIT BOJIHBI»
(mpeambyma YcTaBa) U IeiiCTByeT COBMECTHO C ApY-
TYMU IIPUHLUIIAMY jUS COgens.

Yxe B monoxxennax laarckoit kouBeHuuu IV o
3aKOHaX ¥ 00BIYasIX CYXOITyTHOI BOJHBI 1907 I.'°ro-
CylapCTBaMMU-y4aCTHUKAMU ObITa YCTaHOB/IEHA OT-
BETCTBEHHOCTD BOIOIOIVIX CTOPOH 3 AeiICTBIA JINL,
KOTOpbIe BK/TIOYEHBI B COCTAB VX BOOPY>KEHHBIX CHJI
(ct. 3). Comep>xanne Bepcanbckoro MMpHOro fo-
roBopa 1919 r. mMo3BO/IANIO MOOEAMBIINM TOCYHApP-
CTBaM OCYIeCTB/IATh HAIIMOHAIBHYIO F0PUCAMKIINIO
0 OTHOIIEHNIO K JIML[aM, KOTOpble OOBUHAIICD B
HapYLIEHNN 3aKOHOB 11 00bIYaeB BefleH s BOVHBL

Hexnmapanus 06 OTBETCTBEHHOCTI IUT/IEPOBLEB
3a coBeplaeMble 3BepcTBa’’, IpuHATasA Ha MOCKOB-
CKOVI KOH(EepeHIMN MUHUCTPOB IHOCTPAHHbIX eI
CCCP, Bennkobpuranuu u CIIIA B oxts16pe 1943 1.,
OIpefielIa BO3MOXXHOCTb IIPYMEHEHUSA HAIMOo-
Ha/IbHOV IOPUCAMKLINM TOCYHApCTB B OTHOLICHUM
BOCGHHBIX IIPECTYITHUKOB BHE 3aBUCHMOCTY OT TOTO,
ObUIM NIM MX JHENCTBMA MCIOJTHEHVMEM IIPecTyII-
HBIX TIPUKA30B MU COOCTBEHHOI MHMUIMATUBON. B
MoOCKOBCKOJ1 JIeKIapalyy YCTaHOBJIEHO, YTO «Tep-
MaHCKMe O(UIIepbl, CONATH M YICHBI HALMCTCKOI
HapTHy, KOTOPble ObIIM OTBETCTBEHHBI 3a BBIIIEY-
HOMAHYTHIE 3BEPCTBA, yOUIICTBA M Ka3HU WM JIO-
OpOBOIBHO IPVHMMAIN B HUX y4acTne, OYAyT OTO-
C/IaHBI B CTPAHbI, B KOTOPBIX ObIIM COBEPIIEHBI X

OTBpATUTE/IbHbIE [EHCTBYA, J/I TOTO, YTOOBI OHM
MOI/IM OBITb CYAVIMBI I HaKa3aHBI B COOTBETCTBUM
C 3aKOHAMIU 9TUX OCBOOOXKIEHHBIX CTPaH ¥ CBOOOJ-
HbIX IIPaBUTE/NBCTB, KOTOPble OYAYT TaM CO3[JaHbI».
YTo Kacamoch ITIABHBIX BOEHHBIX IIPECTYIIHMKOB,
JiesHNA KOTOPBIX He CBA3aHBI C OIPeJie/IeHHBIM I'e0-
rpagu4ecKuM MeCTOM, TO OHM JJO/DKHBI ObITh HaKa-
3aHBI «COBMECTHBIM peILIeHVeM IPaBUTEIbCTB-CO-
I03HJKOBY.

HopmatuBHble akThl MOCKOBCKOi KOHpepeH-
LMY PacCMaTPUBAKOTCA KAaK COCTaBHAS 4YacTb eu-
HOTO KOMIUIEKCA MEX[[yHapOHO-IIPAaBOBBIX HOPM
Hropubeprckoro cypebHoro npouecca. JIonfoHcKoe
Cornamenne npasurenbcts CCCP, CIIIA, Bemuxo-
Oputanun 1 Opaniym o cygeOHOM IpeciefoBaHNN
¥l HAKa3aHVM I7IaBHBIX BOCHHBIX IIPECTYITHIKOB €B-
pormeiickux cTpan ot 8 aBrycra 1945 r.'® cogepxxano
OTCBUIKY Ha BbIleyKa3aHHbIe ITON0KeHsA MOCKOB-
cKoit geknapanuu 1943 1. u yupennno Mexpynapogn-
HbIJ1 BOEHHBDIII TPUOYHAII ¢ 3TN Lenbio (cT. 1). Bme-
CTe ¢ TeM H14TO B TaHHOM COIIallleHn ) He yMAJIAIo
yCTaHOBJIEHHBIX MOCKOBCKOJ JieK/napanyeil Momo-
KeHWil 0 BO3BPAIL[EHN! BOEHHBIX IIPECTYIIHIKOB B
CTpPaHBI, I7ie UMY ObIIM COBEpIIEHbI MPeCTyIIeHNA
(ct. 4), Tak e, KaK KOMIIETEHIWII ¥ TIpaB «HALMO-
Ha/IbHBIX VIV OKKYTIAL[VIOHHBIX CYJ0B, KOTOPbIE yKe
co3paHbl Wi OyAyT CO3[aHBI Ha JI060I COH3HON
TeppuTopuM Win B [epMaHmy iA Cyfa Haj BOEH-
HBIMM ITPeCTYIHUKaMI» (CT. 6).

YcraB MexyHapogHOTO BOGHHOTO TpuOyHanma',
KOTOPBI COCTABJIAN YacTh JIOHJOHCKOTO coramie-
Husd, B pasgene «fOpucamkiya u obuye npUHIN-
Ibl» ONpPeeNI KIaCCUPUKALVIO M COCTaBbl OT-
JIeIbHBIX BUIOB MEX/YHapPOJHBIX IIPeCTYIUICHMWIA,
TaKUX KaK IPEeCTYIUICHUA IPOTUB MMpA; BOCHHBIE
HpecTyIyieHns (HapylleHue 3aKOHOB WM OObIYa-
€B BOJIHBI); IIPECTYIUICHNA NIPOTUB YeTOBEYHOCTI.
IIpencTaBiseTcss HY)XHBIM yKa3aTh OT/e/bHbBIE CO-
CTaBbI IPECTYIIHBIX JJeAHNUII COIIACHO NTPYUBEJEHHOI]
knaccuukanuy (ct. 6 Yerasa TpubyHana):

> OOH: Pe3ontouus leHepanbHoin Accambnen 95 (I) ot 11 gekabpa 1946 r. «MoaTeep)kaeHe MPUHLMMOB MEXAYHAPOAHOTO
npa.a, Npu3HaHHbIX YcTaBom HiopHbeprckoro TpubyHana». Joctyn: https://undocs.org/ru/A/RES/95(1) (nata obpalieHus:

15.05.2022).

16 Taarckasa KoHBeHLWA [V 0 3aKoHax 1 06blyaax CyXonyTHOW BOWHbI OT 18 okTAbpsa 1907 r. focTyn: https://www.icrc.org/ru/
doc/resources/documents/misc/hague-convention-iv-181007.htm (gata o6paLyeHus: 15.05.2022).

7 CéopHuK Mamepuanos HiopHb6epackozo npouecca Hao 2/1a8HLIMU HeMeUKUMU 80eHHbIMU npecmynHukamu. B 2 m. T.1. MNog
pea. K.IN. TopweHnuHa, PA. PygeHko, N.T. HukntueHko. M.: FOpngunueckana nutepatypa. 1954. C.7-8.

8 Tam xe. C. 13-14.
9 Tam xe. C. 15-21.
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1) TUIaHMpOBaHMe, IIOTOTOBKA, pa3BA3bIBA-
HI€ VIN BeJleHNE arPeCcCUBHON BOJHDI M/IY BOJIHDI B
HapylleHye Me)X/TYHapOIHBIX JI0TOBOPOB, COIIAIIIe-
HWIT WM 3aBEPeHNIT WM ydacTye B OOIeM IUIaHe
WIM 3arOBOpe, HAINIPABIEHHBIX K OCYILIECTBIEHUIO
JII000T0 13 BBILIEN3TOXKEHHbBIX [EICTBUI;

2)  yOwiicTBa, UCTA3aHUA WIK YBOZL B pabCTBO
W JUIA OPYTUX Liefleii TPaKJaHCKOTO HaceleHus
OKKYIIVIPOBaHHOJ TePPUTOpUY; YOMIICTBA MM VIC-
TA3aHNA BOEHHOIIEHHBIX MM /UL, HAXOMALIMXCA
B MoOpe; yOMiicTBa 3a/10)KHUKOB; orpabieHue oo1e-
CTBEHHOII MM YaCTHOI COOCTBEHHOCTHI; 6eccMblc-
JIeHHOe pa3pylleHne TOpOfioB UM [epeBeHb, pas3o-
peHue, He OIIPaBJaHHOE BOCHHOI HEOOXOAMMOCTBIO;

3) yobwiicTBa, ucTpebneHne, nopabouieHne,
CCBIZIKA U [IPYTHE KeCTOKOCTH, COBEpIIEHHBIE B OT-
HOLIIEHNY TPKIAHCKOTO Hace/leHNs [0 MM BO Bpe-
M BOJIHBI, M/ TIPECTIeOBAHMA MO MIOMUTUYECKIM,
PACOBBIM VIV PETUTMO3HBIM MOTHBAM C L[e/IbI0 OCY-
ILIeCTB/ICHNA VU B CBA3Y C TOOBIM IIPECTYIICHVEM,
nomiexamym opucaukiyy Tpubynana, HesaBucu-
MO OT TOTO, ABJIANNCD JIY 3TY eJCTBIUA HapYyLIeHN-
€M BHYTpPEHHero IIpaBa CTPaHbI, IJie OHU OBbUIN CO-
BepIIeHbI, YN HeT.

3HAaYMMBIM YCTIOBMEM JiesTeNbHOCTH TpnbyHa-
Ja TaKKe BBICTYIA/IO €r0 MpPaBO NPU3HATH Ty MIN
VHYIO TPYIILY WM OpraHu3anuo npecrymnHoi. [Ipn
3TOM KOMIIETEHTHBIE HallMOHA/IbHbIE BIACTH KaXK-
JIOTO TOCYHApCTBA-y4aCTHMKA MOITM «IPMBJIEKATh
K Cy/ly HaI[IOHA/IbHBIX, BOGHHBIX M/ OKKYIIAIMOH-
HBIX TPUOYHAJIOB 32 IIPUHA/JIEKHOCTD K 3TOJ IPYII-
ne wi opranusauuun» (ct.10). B mpurosope Tpu-
OyHa/a K TaKMM IPeCTYIIHbIM OpPraHU3aLsM OblIa
otHeceHa CC, 1cnonb30BaBIIAACs HalMCTCKOI Tep-
MaHMell JIA MpeciefioBaHuA M UCTpeOIeHns i
eBPEJICKOTO IPOVICXOXKIEHNS, 3BepCTB 1 YOUIICTB
B KOHI[eHTPAlL[IOHHBIX JIarepsX, 9KCIeCCOB, COBep-
IIABIINXCA TIPM YIPaBIe€HNMY OKKYNMPOBAHHBIMM
TEPPUTOPMAMHY, IIPOBEAEHNA IIPOrPaMMbl MCIIONb-
30BaHMsI PabCKOTO TPYAa, )KECTOKOr0 obOpalieHns ¢
BOEHHOIUIEHHBIMM 1 X youitcts®. TTomnmo atoro
K IPEeCTYIHBIM OpraHmu3anuaM TpubyHai Takxe ot-
Hec pykoBopAmuit coctas naptuy HCIAIIL recramno
u C[I. TpubyHan Ob1 BpaBe paccMaTpuBaTh jena
JuL, OOBMHAEMBIX B IIPECTYIUICHVAX, IIPEFycMO-
TPEHHBIX CT. 6 YcTaBa, B OTCYTCTBUE 00BIHAEMBIX,

€C/IV OHM He PasbICKaHbI VIV €C/I TPUOYHAIT 110 JIH0-
OBIM OCHOBAHWAM IPM3HAET HEOOXOAMMBIM B MH-
Tepecax MPaBOCYAUA CIyIIATh A0 3a04HO (cT. 12
Ycrasa). Kak u3BecTHO, 24 00BMHsIEMBIX IIPECTATIO
nepen HiopH6eprckmum TpubyHamoM.

[Tomumo dopMMpOBaHMA NPMHIUIIA OTBET-
CTBEHHOCTU 3a HapyuieHue HopM MITI, sHadeHue
Hropubeprckoro mporecca COCTOUT TaKKe B BO3-
MOXXHOCTY COYETaHVsA HAIL[VIOHAJIbHON IOCTULIUN
U MEXYHApOJHON YTONOBHOV HOPUCIUKLNU, U3-
Haya/lIbHO IPENyCMOTPEHHOM B €r0 HOPMAaTVBHO-
IPaBOBOIL 6a3e ¥ BHIPaYKEHHOM CETOJHs B IeVICTBUM
IPVMHIUIA KOMIUIEMEHTAPHOCTH ([JOIIONTHUTETbHO-
CTH) HEeATeIbHOCTU MEXTOCYAapCTBEHHBIX CyHe0-
HBIX OPTaHOB. YKa3aHHOE COYeTaHMe VIMeeT MeCTO
B 4. 1 ct. 17 Pumckoro craryra MexX/yHapOZHOTO
yronosHoro cyga (MYC) 1998 1., rae mpegycmoTpe-
HO pasrpaHMyeHle Hal[VIOHAIbHOI ¥ MEX/[yHapOJ-
HoI1 foprcauKiyn. [To MHeHMIO 3apyOe>KHbIX IPaBo-
BeIoB, apdexTrBHAsA MMIUIeMeHTalys HopM MITI
BBICTYIIAeT «KJIIOYOM K YCUJICHMIO 3allMThI XKEpPTB
BOOPY>KEHHBIX KOH(IMKTOB», OCOOEHHO C I03M-
LM «HA/IN4MA 3HAYUTETBHOTO YVC/IA CYI[HOCTHBIX
HOPM M VX IIpeJHa3Ha4YeHVs B JAaHHOJ CUTyalyn»
[Sarwar 2017:51].

K coxanennto, HecMOTps1 Ha 6€3yC/IOBHO MO3M-
TUBHYIO OLEHKY Kopu¢ukanmy CTaTyTOM BbIIIe-
IPYBEIeHHBIX OCHOB MEKIYHAPOJHOI IOPUCANKLINN
¥ Ha paclIMpeHue UM CIIICKAa COCTABOB BOEHHBIX
npectymwiennit, MYC 136pan monuTusupoBaHHbII
noaxox k ceouM ¢yukumam. A.J0. Ckypatosa crpa-
BE[UIVBO YKa3blBaeT Ha TaKue HEJOCTATKU B €ro
IeATENIbHOCTY, KaK C(HOKYCHMPOBAHHOCTb BHMMA-
HMA Ha apMKAHCKUX TOCY/IAPCTBAX, PACXOXK/eHMe
MeX/y JOCTUTHYTBIMM Pe3y/IbTaTaMU U 3HAYUTE/Ib-
HbIM OIOJPKETOM Ha COfiep)KaHMe, COMHUTENbHbIE
IpaBOBble IO3WLUM B OTHOLIGHWM CUTYaLuil B
JIueum, Cynane, Ipysun n Ha Ykpaune [CkypaToBa
2016:129-133]. JL.A. Jlasytun u M.A. JIuxayeB Tax-
Ke OTMEYAIOT B KayeCTBe HeJJOCTaTKOB «BOBJICUEHIIE
B IIPOLIEyPY >KePTB IPECTYIUIEHNI B aBTOHOMHOM
HPOIIeCcCyaTbHOM KauecTBe», YTO IPUBOLUT K HEn3-
OeXHBIM IPOTUBOPEYMAM VX OKUJAHMII C oIlepa-
TUBHOCTBIO CyAeOHOI Iporenypsl 1 cbanmaHcupo-
BaHHOCTBIO MIHTEPECOB CTOPOH, I MHOTOYMC/IEHHbIE
pasHoOI/IACKA B CYHEICKOM KOpIyce IO CYIeCTBY

2 CéopHuK Mmamepuanos HiopHbepackozo npoyecca Hao 21asHbIMU HeMeUKUMU 80eHHbIMU hpecmynHukamu. B 2 m. T.2. MNop
pep. K.MN.TopwenunHa, PA.PyaeHko, N.T.HuKnTyeHKo. M.: lOpngunueckasa nutepatypa. 1954. C. 1036-1039.

21 Pumckunia ctaTyT MexkayHapoaHoro yronosHoro cyfa ot 17 niona 1998 r. loctyn: https://www.un.org/ru/documents/decl_
conv/conventions/pdf/rome_statute(r).pdf (gata obpatieHus: 15.05.2022).
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paccMarpuBaeMbIX Bompocos [/lasyTus, JInxaues
2019:55]. [JTanHble paKTOPBI HOB/IMAN HA IIPUHATIE
Poccuiickoit Penepaliueit peleHns He y4acTBOBATb
B Pumckoro cratyre MYC, BbipaskenHoro Pacriops-
xenueM IIpesupenta Poccuiickoit ®epmepanym Ne
361-pu B HOs16pe 2016 r.* [TomMumo artoro, B 2019 1.
Poccuiickaa ®epepanusa oTkaszanach OT IpU3HAHKA
KOMITeTEHIIMY MeXXIyHapOgHO! KOMMCCUM 110 YCTa-
HOBJICHMIO (DaKTOB, CO3/IaHNE KOTOPOIl OIIpefie/IeHO
cT. 90 Tonnonuurenpuoro Iporokona I 1977 r.%. 1o
CBA3aHO C TEM, YTO B COCTaBe KOMMCCUY, (PYHKLIUN
KOTOPOJI COCTOAT B PACC/IeNOBAHUM IpefIosara-
eMbIX cepbe3HbIX HapymeHmit MITI B ycnoBuax
MEXX/JYHApOJHBIX BOOPY)XEHHBIX KOH(INKTOB, He
IPUCYTCTBYeT POCCUICKUIT IpefcTaBuTenb. Poc-
cuiickas cTopoHa GpakTUYecKy He MOIIA TPYHIMATD
ydacTue B ee jeArenpbHocTu. [Ipencrasasercs, 4To
BHJIMaHMe JJOIDKHO YIEeIATbCA OCYIeCTBIEHNIO Ha-
L[JIOHA/IbHOJ IOPUCAUKIMN TOCYAAPCTB, IOCKOIbKY
OHO BBICTYIIA€T B TOM 4MC/Ie ¥ (POPMOII BBIIIOJIHE-
HIA MEXJIyHapOHO-IIPAaBOBBIX 0053aTe/IbCTB TOCY-
mapcts o MITI

4. 3ak1r0ueHne

VTak, Kk HacToAlLleMy MOMEHTY CIMCOK OTpac-
JIeBBIX (CIlenyManbHbIX) HIPUHINIIOB MEXIYHAPOJ-
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BCTYINNEHUE B CUJTY AOINOBOPA

O 3ANPEWEHUN AOEPHOIO OPYXUA

2017r. U MEXOYHAPOOHO-NMPABOBDIE
OrPAHU4YEHUA HA ET'O NPUMEHEHUE

BBEJEHWE. B cmamve paccmampusaromcs npa-
806ble NOCTIEOCMBUS 6CIYNTIEHUS 6 CUTLY 6 AH6ApE
2021 e. [lozosopa o 3anpeuieruus S0epHO20 OPYHUS
2017 2., npedycmampusarouiezo Kax nonHuvili 3a-
npem HA NpuMeHeHue 31Mo20 OPYIHCUs, MaK U 3a-
npem Ha 671A0eHUU UM U €20 pasmeujeHue Ha mep-
pumopuu 20cyo0apcme-y4acmHuKos.
MATEPUAJIBI I METOMBDI. OcHosoil ons cma-
MblU A67AEMCA AHANU3 OCHOBHBIX MEHOYHAPOOHO-
npasoevix aKmos, ONpedenAOULUX 6 HACTOAU4ee
8pems pescum s0epHozo opyxus, Jlozosop o Hepac-
npocmpaneruu s0epHozo opyxcus 1968 e., Jlozosop
0 3anpeujeruu g0epHoeo opyxust 2017 e. u Korncyno-
mamuseHoe 3akniouerue Mexcoynapooroeo Cyoa
OOH o 3akoHHOCMU y2PO3bl U NPUMEHEHUS SOePHO-
20 opyxus 1996 2.

PE3VJIBTATbI VMICCIIEOJOBAHMS. Bcmynine-
Hue Jlozosopa o 3anpeujeHuU T0epHO20 OPYHUST 6
cuny noopasoensiem 20cy0apcrmea OMHOCUMENbHO
NpUMEHeHUs 31020 OPYHUL HA 06e ePynnbL — 20Cy-
dapcmea-yuacmuuxu [Jozosopa, u 20cyoapcmea, He
yuacmeyrowue 6 Hem. OmHviHe HA MeppuUmMopuu
20cy0apcme-y4acmnuKkos s0epHoe opyxcue Om-
HOCUMCA K 3aNpeujeHHbiM 6U0AM B00PYHeHULl U
npumeHerue e2o Ha MO Meppumopuy Kaxk mpe-
MbUMU 20CY0apCmeamu, maxk U camum 2ocyoap-
CTNBOM-YHUACHUKOM SA6/AEMCA B0EHHbIM NPeciy-
nnenuem. IIpumeHumenvHo k meppumopuu opyeux

Moscow Journal of International Law - 3 - 2022

20cy0apcme COXpaHsAemcs npexcHuti nopsooK npu-
MeHeHUsT A0epH020 OPYHUS, Npasoevle AcheKmbl
Komopozo Ovinu paccmompervt Men0yHapoOHvIM
Cydom OOH 6 ezo KoncynvmamusHom 3axkmoueHuu
1996 2. B cmamve aHanuzupyemcs amo 3axnoueHue
C MOYKU 3PeHUS B03MONCHBIX USMEHEHUTL 8 mex npa-
806bIX OCHOBAHUSX, HO KOMOPble OHO ONUPAEICH.
OBCYJKIEHWE 1 BbIBOIDbI. Asmop npuxo-
Oum K 6v1600Y, 4Mo MAaKux usmMeHeHuti He NPOU30-
UizI0 U Mo Kro4esvie nonoxcerus Koncynomamue-
Ho20 3axntodeHus 1996 2. coxpanAom ceow cumy,
6 MOM Yuc/ie U NO/ONeHUe, CO2IACHO KOMOPOMY
He S67IAeMCA HeNnpasoMepHuIM NpumeHeHue soep-
HO20 OPYHUS 20CY0apCmBEoM, Hbe CYULectne08aHe
HAX00UMCs nod yepo3oi. MoxHo cuumamo, 4mo
20Cy0apcmeo HAXOOUMCS 6 MAaKkoMm MNOJIOMeHUU,
ecri OHO B6CHYNUTIO 6 B00PYIHEHHBLTE KOHPAUKM C
20cy0apcmeom unu epynnoti 20cyoapcme, 00vedu-
HEHHBIX 6 B0EHHO-NONIUMUUECKYI0 O0P2AHU3AUUIO,
UMEIUAUX 3HAYUMENILHO O0NbUULL, eM Y He2o, 60-
eHHbIIL U dKOHOMUYecKUll nomenyuaz. Ilpu smom
makxe He 3anpeuiaemcs npumeHeHue s0epHO20
OPYHUS NPOmMus 11106020 20cy0apcmea-uieHa no-
000HO1i 60€HHO-NONUMUUECKOTI OpeaAHU3AUUU He3a-
BUCUMO 01N €20 PA3MEPOB.

KJITIOYEBBIE CJIOBA: npaso mexoyHapooHoii
be3onacHocmu, Men0yHApoOHoe 2yMAHUMapHoe

19



MPABO MEXAYHAPOLHOW BE3OMACHOCTW

N.C. MapycuH

npaso, Iozo60p 0 HepacnpocmpareHuu sS0epHo2o
opyxcust, JJo2osop o 3anpeuseruul 10epHO20 OPYHCUS,
OpyJHUe MACCOB020 YHUUIMONEHUS, BOeHHblE Npe-
cmynnenust, Mexoynapoonwviti Cyo OOH
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ENTRY INTO FORCE OF THE 2017
TREATY ON THE PROHIBITION OF
NUCLEAR WEAPONS AND
INTERNATIONAL LEGAL
RESTRICTIONS ON ITS USE

INTRODUCTION. The article analyzes the conse-
quences of coming into force of the Treaty on the Pro-
hibition of Nuclear Weapons 2017. This Treaty forbids
use of nuclear weapons and its deployment on territo-
ries of states, which ratified it.

MATERIALS AND METHODS. The article is based
on the main international treaties, which regulate now
the status of nuclear weapons — Non-proliferation
treaty 1968, Treaty on the Prohibition of Nuclear
Weapons 2017 and also Advisory Opinion of UN In-
ternational Court of Justice 1996.

RESEARCH RESULTS. Coming into force of the
Treaty on the Prohibition of Nuclear Weapons subdi-
vided states into two groups — the states-participants
of this Treaty and states-non participants. On the ter-

20

ritory of states-participants the use of nuclear weap-
ons is prohibited and must be considered as war crime.
On the territory of states- non-participants use of nu-
clear weapons preserves the same regime as before.
This regime was considered by UN International
Court of Justice in his Advisory Opinion on Legality of
Threat and Use of Nuclear Weapons 1996. The article
analyzes this Advisory Opinion.

DISCUSSION AND CONCLUSIONS. Author
comes to a conclusion, that all the legal foundations
upon which is based this Advisory Opinion remains
intact and also his central clause, according to which it
is not forbidden for a state to use nuclear weapons
when its survival is at stake. This situation may occur
when such a state would be in armed conflict with a
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state or group of states - members of a military-politi-
cal organization, which had much stronger military
and economic potential. Also use of nuclear weapons
is not forbidden against all members of this military-
political organization.

KEYWORDS: law of international security, interna-
tional humanitarian law, Non-proliferation treaty,
Treaty on the Prohibition of Nuclear Weapons, weap-
ons of mass destruction, war crimes, International
Court of Justice

1. BBenenne

suBaps 2021 . mocne parndukanyn
2 2 50 rocypgapcTtBaMu BCTYIUI B CUITY

JloroBop o0 3ampemieHuy AREPHOTO
opyXusA'. ITO HepBbIII MeXAYHAPOLHbIN TOrOBOP,
KOTOpbIl 00sA3bIBaeT TOCYAApCTBA-YYaCTHUKM He
IPUMEHATD AflepHOE OPY>KIE U YHUYTOXUTD €ro 3a-
ITaCBhl, €CTIY OHM MMEIOTCSA Y TOCYlapCTBa-y4aCcTHHKA.
HlauHbI1 foroBop 6bUI paspaboran B pamkax Op-
rannsanyy O6benyHeHHbIX Harmit M OTKpHIT Ais
nopnucanus B 2017 1. mocie ofoOpeHns ero TeKCTa
TenepanbHoit Accamb6rneeit OOH. Torpa mpu ronoco-
BaHNY B IIOAIep>KKY JloroBopa BeIcKasamuch 122 ro-
CyJapcTBa, Hupepnanmpl MporonocoBany IpOTHB,
Cunranyp Bosgepkancsa. OFHAKO BCe OCTajbHbIE
TOCYHapCTBa, & CPEIU HUX BCe TOCYApCTBa, 06maa-
IOIINE ANEPHBIM OPY>KMEM, B TOTOCOBAHNI HE y4Ya-
CTBOBA/IM I TEM CAMBIM BBIPA3W/IM CBOE OTHOLIEHME
K 3TOMY aKTY.

Berynenne B cuny JloroBopa o 3amlpeleHnu
AEPHOTO OPY>KIA MEHAET CTIOKMBIIEEC 3a IIPENIbI-
AyLe LeCATUIETH NPaBOBOM PEXUM CO3JAHNA,
pasMelleHNsa ¥ IPYMEHEHNA AepHOro opyXus. [lo
2021 1. OCHOBHBIM MEXIYHApOZHO-IIPABOBBIM aK-
TOM, OIIpeJe/IAIOLIVIM CTATYC SAIEPHOTO OPY>KU, ObIT
JloroBop 0 HepacIIpOCTPaHEHNH ALEPHOTO OPYKUA
1968 r. B cOOTBETCTBUM C €r0 IONTOKEHUAMU BCE TO-
CYJApCTBa-y4aCTHUKM Pasfie/IeHbl Ha JBe TPYIIIIBI —

FOR CITATION: Marusin LS. Entry into Force of
the 2017 Treaty on the Prohibition of Nuclear Weap-
ons and International Legal Restrictions on its Use. -
Moscow Journal of International Law. 2022. No. 3.
P. 19-32. DOL: https://doi.org/10.24833/0869-0049-
2022-3-19-32

The author declares the absence of conflict of interest.

TOCyapcTBa, OONajalole AIEePHBIM OpYXMeM 1
TOCYapCTBa, He 00/Maaolye AAePHBIM OPY>KUEM.
K nepsoii rpynie cornacto 1.3 ¢1.IX oTHOCATCA TO-
CyIapcTBa, KOTOpble IIPOM3BENN U B30PBA/IN sfiep-
HOe Opy>KIe WIN sAflePHOe B3PbIBHOE YCTPOIICTBO 10
1 siuBapst 1967 ., o ectp CIIIA, Benmuko6purauns,
@pannnsa, KHP n Poccmitckas ®Pepepauns, yda-
crByromas B Jloropope Kak mpopgomkarens CCCP.
9Tu rocymapcTsa coracHo cT. 1 Jlorosopa B3sm
Ha cebs 00s13aTeNbCTBA He IepefiaBaTh KOMY ObI TO
HI OBIO sAlepHOE OPY>KMe, a TAKKe KOHTPOJIb Hajl
TaKVM OPY>KMeM, PaBHO KaK JI HUKOMM 00pa3oM He
IIOMOTaTb, He TIOOLIPATb U He MOOY>KaTh roCyaap-
CTBa, He 00/Ia/jatolIye AZIePHBIM OPY>KIeM, K IIPOu3-
BOJICTBY JWIN IIPMOOPETEHNIO SAJIEPHOTO OPYXus, a
TaK)Xe KOHTPOJLA HaJl TAKVM OPY>KIeM”.

Ko BTOpOIl IpymIe OTHOCATCA BCe OCTaJIbHbIE
rOCYlapCTBa-yY4aCTHVKY, He 00/1ajatolyie sIepHbIM
opyxueM. OHM 00513a/11Ch He IPUHUMATD Nlepefadn
OT KOTO OBI TO HJ OBUIO SJEPHOTO OPYXKUs M KOH-
TPOJIA HaJl TAKUM OPY>KMeM, He IIPOM3BOIUTD I He
nprobpeTaTh sAfepHOE OpPYXIe, PAaBHO KaK 1 He J10-
OMBaTbCS U He NPUHUMATD KaKOi-1ub0 oMoy B
IPOU3BOJCTBE AJIEPHOTO OPY KU .

B JloroBope 0 HepacIpOCTpaHEHNUM ALEPHOrO
OpY>KIs B HacTosllllee BpeMs YYacTBYIOT BCe TOCY-
mapctBa mupa, kpome Vupanu, Ilakucrana, KH]IP,
[OxHoro Cymana n Vspawmna®. Ilepsbie Tpu rocy-
IapcTBa CAienam OQUIaTbHble 3asBJICHNUSA O B3PbI-

' CeropHs BCTynaeT B custy [loroBop 0 3anpeLyeHnmn agepHoro opyxua. — Hogocmu OOH. 22.01.2022. loctyn: https://news.
un.org> ru> story > 2021>01> 1394852 (gaTa obpalyeHums: 10.07.2022).
2 [loroBop O HepacnpoCcTpPaHeH AfePHOro opyxua ot 12 nioHa 1968 r. foctyn: https://www.un.org/ru/documents/decl

conv/conventions/npt.shtml (gata ob6patueHuns:10.07.2022).
3 Tam xe.

4 Treaty on the Non-Proliferation of Nuclear Weapons. URL: https://treaties.unoda.org/t/npt (accessed 10.07.2022).
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B€ VIMU AJIEPHOTO B3PhIBHOrO ycrpoiicTsa. ITpasu-
TeNbCTBO V3panna oduianbHO He HOATBEPKAAET
Y He OIpOBepraeT COOOIIeHNA O HAMYUM Y HETO
AJEPHOTO OPYXXKUA.

Takum o6pasom, JloroBop 0 HepacHpoCTpaHe-
HIUU AJIEPHOrO OpYXuA 1968 I. perynmupyeT nopsAgox
IIPOM3BOJCTBA U BIAfIeHUA AJEPHBIM OPY>KUEM, HO
HJYEro He TOBOPUT O €ro MCIO/Ib30BAaHMUM, TEM Ca-
MBIM He HaK/Ia/iblBasi HUKaKUX OTPAHMYEHNIT Ha ero
IIpUMeHEHMe.

JloroBopy o HepacnpocTpaHEeHUH AJLEPHOTO OpPY-
KIS TOCBSAIeHA OOIIMpHAsA JuTepaTypa, Kak Ha
PYCCKOM®, TaK ¥ Ha MHOCTPAHHBIX A3bIKax’. B 1enom
UCCTIeflOBATe/NM BbICOKO OLIEHMBAIOT €T0 3HaYeHMe B
OTpaHMYEHMN TOHKM SAfIepHBIX BoOpy>XeHuil. Tak,
Ik V1. TapBu oTMedaeT, 4TO B HACTOsAIllee BpeM:d
HeT KaKMX-TM00 TeXHMYeCKMX CEKPeTOB B CO3[a-
HUM AJEepHOro opyXusA. TolbKo IpaBOBOI pPeXuM
HepaclpoCTpaHeHNsA U OOYC/IOBIEHHbIE STUM pe-
XKJMIMOM CJIOKHOCTM B IOJly4eHMU AJEPHOIO pac-
IIETJIAIOMEroCs MaTepyuana NpefCcTaB/IAnT coboil
OCHOBHOE IPENATCTBME Ha IIyTU CO3[JaHUA B Ka-
KOM-700 ToCyfjapcTBe siepHoro opyxus [Garvey
2009:378-79]. BmecTe ¢ TeM B mocnefHee BpeMs B
pAfe ToCyapcTB, B ToM uucie u B PegepaTuBHOI
Pecniy6rmke Tepmanus cTan MofHMMATBCS BOIIPOC,
10 MeHbIIIell Mepe B Ipecce’, 0 BO3MOXKHOM OTKase
OT CBOETO0 6e3bANIEPHOTO CTaTyCa.

2. JloroBop o 3anpeleHnn AAepHOro Opy>Kus
2017 r. u ero 3Ha4YeHNe /A YPeryIMpoBaHUs BO-
IPOCa O MPUMEHEHUH AIEPHOTO OPYKMA

B 2017 r. 6p1 paspaboran [loroop o 3ampelie-
HUMU SJIEPHOTO OpY>Xust®. BakHeriune ero mosmosxe-
HuUA cofiepskarca B cT.1. B cooTBeTcTBUM C Heil Bce
TOCY/IapCTBA YYACTHVUKMU OOS3YIOTCA HY IIPM KaKMX
00CTOATENbCTBAX He pa3pabarbiBaTbh, He MPOU3BO-
IIUTh, He TIpUOOpeTaTh, He B/IAleTh U HEe HAKAIUIM-
BaTb AJIePHOE OPYXKMe 1 IPYTHe sAflepHble B3PbIBHbIE
YCTPOIICTBA; He TlepefiaBaTh KOMY-I100 AfiepHOe Opy-
JKIe WM KOHTPO/Ib HaJl TAKMM OPY>KVeM; He IIPVHM-
MaTh OT KOro-/mbo0 fAfiepHOe OPY>KHe VIY KOHTPO/Ib
HaJ| TaKIUM OPY)XXMeM; He UCIIONb30BaTh ¥ He yIpo-

KaTb WCIIONb30BATh slEPHOE OPY)XKKe MU JpyTue
AnepHble B3PbIBHbIE YCTPOJCTBA; HE IIOMOTATh 1 He
HOACTPeKaTb KOro-MO0 K COBEpIIEHWIO [efiCTBUIL,
3aIlpelleHHbIX TOCyJapcTBaM-y4aCTHMKAM II0 3TO-
My JloroBopy; He IPOCUTb 1 He TIOTY4YaTh Ybeil-noo
IIOMOLIM B COBEPLIEHUM JEVCTBUIL, 3aIpeleHHbIX
rOCyJapCcTBaM-y4acTHUKAM 110 aToMy JloroBopy; He
paspelaTh pasMelleHye Mo60ro AAepHOTO OPYKusA
Ha CBOEVl TeppUTOPUM WIN B IIOOOM JIPYTOM MecTe,
HaxofiAIleMcsl TI0f, IOPMCAMKIMEN 3TOro Trocypap-
crBa. Takum o6pasom, JloroBop sampemraeT mpume-
HeHIe TI0ObIX BUJIOB AZIEPHOTO OPY>KIiA, HE3aBICUMO
OT €ro MOLIHOCTY 1 HOCUTeJIel, KaK CTPaTern4ecKoe,
HaIlpuMep, MEXKOHTMHEHTa/IbHble PAKeThl C Aflep-
HBbIMM 60ETO/IOBKaMI, TaK U TAKTUYECKOe, HaIIpuMep,
apTUINIepUIICKMe CHApAAbl MM TOPIIENbl, a TAKXKe
HpM TIOOBIX 00CTOATETBCTBAX.

[lna peamusanyy AaHHBIX oOsi3atenpcts [lo-
TOBOP YCTAHAB/IMBAET M CHELMAbHBI MeXaHM3M.
Kaxpoe rocymapctBo-y4acTHuk Jlorosopa He 11osj-
Hee yeM uepe3 30 JHeil TOC/Ie ero BCTYIJIEHNA B CUITY
JULA JTAHHOTO TOCYAAPCTBa, JO/DKHO cooOmmTh [eHe-
panbaOoMy Cexperapro OOH, Bnageno nmu oHO paHee
WIN BJIafieeT ceifyac sAflepHbIM OPY>XMeM MM Ha-
XOIMTbCA M HAa €r0 TePPUTOPUM SfIepHOE OPYKIeE.
Stu coobuienns [enepanbHblit Cekperapb mepesaeT
BCEM OCTAJIbHBIM IOCY/IapCTBAM-Y4aCTHIKAM.

B 3aBucuMoCTH OT cofiep)KaHMA TaKMX coob1e-
HWII OIPENeNsI0TC U JaIbHelle 00s13aTenbCTBa
rOCyflapCTB-Y4acTHMKOB. VIX MOXKHO IOpasfiennTh
Ha 4yeTbIpe TPYIIBI — 1) 00s13aTe/bcTBa TOCYAapCTB,
He o0/aaolye siepHBIM OpYXK1eM; 2) o0s3arTenp-
CTBa FOCYAApCTB, He 00/1a/JalolIie ANePHBIM OPYXKI-
€M, HO Ha TeppUTOPUM KOTOPbIX pasMelleHo sfiep-
HOE OpY’KMe IPYIUX TOCYAApCTB; 3) 00s3aTenbCcTBa
TOCyHapCTB, OOajiaBIuye paHee ANEPHBIM OPYXKN-
€M, HO OTKa3aBILMecs OT 00/1a/jaHNA 3TUM OPY>KUeM
U Ja7bHEeNIIeN peanusanuy CBOEN ANEPHON Ipo-
IPaMMbl /10 BCTYIIJIEHNA B CUTy JaHHoro JJorosopa:
4) obs3aTenbcTBa rOCYApCTB, obnajawoine sAxep-
HBIM OpY>KMeM Ha MOMEHT BCTyIUleHus JloroBopa
2017 r. B cuy.

TocypnapcTBa, OTHOCAIMECA K NEPBON IPYIIIDI,
TO €CTb IOCY/lJapCTBa, KOTOpPble He BAfIel0T sAfiep-

> Cm.: [Ocnnos 1987;¥YnbsaHoB, JlbiceHKo 2018:1-13; JlbiceHKo 2018:15-19; Cngoposa 2009: 222-234].

¢ Cm.: [Cottrell 2016:133-178; Thranert 2008: 327-340;Nystuen, Torbjoern 2014:374-396].

7 Reitz Ul. Keine Angst vor Kernwaffen: Warum Deutschland jetzt liber atomare Aufriistung sprechen muss. — FocusOnline.
10.03.2022. URL: https://www.focus.de/politik/ausland/ukraine-krise/keine-angst-vor-kernwaffen-warum-deutschland-jetzt-
ueber-atomare-aufruestung-sprechen-muss_id_65436312.html (accessed 10.07.2022).

& Cm. TekcT [JloroBopa Ha odwuumanbHom cante OOH. Hoctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/
N17/209/75/PDF/N1720975.pdf?OpenElement (gata obpatieHus: 10.07.2022).
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HBIM OPY>XMEM U Ha TePPUTOPUM KOTOPBIX He pas-
MeILEHO A/lepHOe OpY>KIe, IPMHAIeXXallee JPyruM
rOCyflapCTBaM, JO/DKHBI 3aK/IIOYUTh ¢ MexnyHa-
POIHBIM areHTCTBOM I10 aTOMHOIT 9Hepruy (MATA-
T3) cneunanbHOe coramieHye O rapaHTUAX, eCIN
HOJ0OHOTO poja cornalleHne He ObIIO 3aK/II0YeHO
paHee. Ileperosopnl 0 3aK/lI0YeHUM TAKOTO COI/IA-
IIeHNs JJO/DKHbI HA4yaTbCA He II03[Hee YeM yepes
180 mHeit mocne BCTyIUleHUA JJoroBopa B CUILy I
JIAHHOTO TOCY/IJapCTBA U JO/DKHBI 3aKOHYMTbCA Ha
NO3/IHee 4eM depes 18 MecsAlleB IOoc/Ie 3TON JaThl.

TocypapcrBa, KOTOpble He BIAJEIT ANEPHBIM
OpY>KIeM, HO Ha TepPUTOPUM KOTOPBIX Pa3MelIeHO
AlepHOE OPYXXMe JPYTUX TOCYAAPCTB, JODKHO 00e-
CIIeYUTD BBIBOJ, TAKOTO OPY>KIs CO CBOEN TeppuTo-
pUM B CPOK, KOTOPBII JO/DKEH OBITb YCTaHOBJIEH BO
BpeMs IIepBOil BCTpeYM TOCY/lapCTB-Y4aCTHMKOB
Horosopa. Ilo 3aBepuIeHNN 3TOTO BBIBOJA COOTBET-
CTBYyIOlee TOCYlapCTBO JJOIDKHO M3BECTUTH leHe-
panpaoro Cekperapss OOH o BbIIOMTHEHNU CBOMX
06s13atenbeTB 110 JJorosopy.

TocymapcTBa, ob6majaBiine AfePHBIM OPYXKIMeM
Ha 7 mtond 2017 r., HO OTKasaBLIMECHA OT OCYLIECT-
BJIEHNA CBOE A/I€PHOI IIPOTPAMMBI 1O BCTYIIIEHNSA
B cuny JJorosopa 2017 T., JO/DKHBI IOC/IE BCTYILIE-
HYA 1A HUX B CUJTy JaHHOTO [loroBopa HavaThb Co-
TPYIHUYECTBO C KOMIIETEHTHBIM MEX/lyHapOIHbIM
OpraHOM, KOTOpbIl OyfieT Ha3HaueH ToCyfapcTBa-
Mu-ydyactHukamu Jlorosopa 2017 r. gid KOHTPOIA
32 JICIIOJIHEHUEM €TO IIOJI0KEHUII C LIeNIbI0 Y/I0CTO-
BepUTh HEOOPATUMBIil XapaKTep OCYILeCTBICHHO
JlAHHBIM TOCY[APCTBOM JIMKBUJALMM CBOETO sfiep-
HOT'O OPYXKUS.

Kpowme sTor0, laHHbIE TOCYAAPCTBA [JO/DKHBI 3a-
kmiounth ¢ MATATS crenmanpHOe cornailieHue o
rapaHTUAX HEMCIIONb30BaHMA MMEIIErocs y HUX
ANEPHOTO PACIEIUIALIErocss MaTepuaga B BOEH-
HBIX I1e/IX ¥ O HEOCYIeCTB/ICHNY MU MIHBIX 3aIIpe-
mieHHbIX [loroBopoMm pericTeuil. Ileperosopsr o Ta-
KOM COT/IallleHU! NO/DKHBI HayaThbCs B TedyeHue 180
JHeN 1ocie BeTymieHns Jlorosopa B cuily s JaH-
HOT'O FOCYapCTBa; COITAILEHNE IO/DKHO BCTYIIUTD B
CUIIY He ITO3[IHee, YeM depes 18 MecsAleB Moce 3Toil
JIaThl.

Hamnbonpume obssarenpcrsa [lorosop 2017 r.,
HaK/IaJbIBaeT Ha TOCY[apCTBa, obmajaomue aaep-
HbBIM OpYy>XueM. Takme rocypmapcrsa IIoc/ie BCTY-
IJIeHus 1A HuX JloroBopa B CUIy BODKHBI OyAyT
B TeyeHye 60 HeN IOC/e 3TON JaThl IPECTaBUTD
KOMIIETEHTHOMY MeX/YHapOJHOMY OpraHy Il/IaH 110
YHUUYTOXKEHUIO MMEIOIErocsl Y HUX AfIepHOTO Opy-
XIS U CPeCTB ero NpoK3BOACTBA. BeipaboTaHHbII
I0CTIe TIEPETOBOPOB C 3TUM MEXIYHApOIHBIM Opra-
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HOM OKOHYATe/IbHbIJ BapMaHT JaHHOTO IIJIaHa JO/I-
JKeH OBITb IIpefCTaB/ieH Ha ofobOpeHne coOpaHMIo
TOCYIapCTB-y4acTHUKOB JloroBopa. Takoit mmaH
IO/DKEH MMETb IOPUAVYECKN O00A3aTeNbHYI CUITY
JUL JAHHOTO T'OCYAapCTBa, KOTOpoe OyAeT JO/DKHO
YHUUYTOXUTD MMEIOLIleecs y HEro siflepHOe OpyXKue U
CpeficTBa €ro IPOU3BOJCTBA He IO3JIHee TOJ /IaThl,
KOTOpast OyheT ompefeieHa pelleHreM COOpaHms
roCyflapCTB-y4acTHUKOB [lorosopa.

Kpowme aroro, laHHbIE TOCYAPCTBA, TAKKE KaK 1
rOCyflapCTBa IIpefibIy1Iell TPYIIIbI U B T€ Xe Cpo-
KU, OO/KHBI 3akmiounTb ¢ MATATS crenmanbHoe
COITIallleHNe O TAPaHTHUAX HeMCIIONb30BaHNUSA MIMeEI0-
IIerocs y HUX A7IEPHOTO pacllen/IAolIerocs MaTe-
puasa B BOEHHBIX LIe/IAX 1 O HEOCYILeCTBIEHUN MU
VHBIX 3aIlpeleHHbIX [JoroBOpOM [eiiCTBUIL.

JloroBop © 3ampelieHNM ALEPHOTO OPYXKM:A
2017 r. O6BUI HEOJHO3HAYHO OIlEHEH HAYYHBIM CO-
obmectBoM. Tak, C. Keiicu-Mecnen [Casey-Maslen
2019] n xJI. Bnex-Bpanu [Black-Branch 2021]
B IIJIOM IIOJIOKUTENTBHO PACUeHWIM U caM (akT
3aK/II0YEHNUA, U cofepkaHue 3Toro Jlorosopa.
b.P. TyamyxamenoB, He pasfie/AOLINiI X MHEHU,
Ha3Ba/l ero «IPaBOBOJ CKOPIYyIOi Ajst 6e3bssep-
Hoit wumosun» [Tysmyxamemos 2021:120]. B or-
€4eCTBEHHO HayKe IIO/IOKeHMsA [loroBopa Takxe
Op1N poaHam3upoBaHbl B craTbe M.H. JIbicenko
u A.Jl. Ocranosoit [Lysenko, Ostapova 2022], us-
nanHoit B EkarepnHOypre MoHorpadum nop pefax-
nyeit E.b.Muxaitnenko [Agamn u ap. 2020], cratbe
E.B. Muxaitnenxo u B.J. Muxaitnenko [MuxaiineH-
K0, Muxaitnenko 2017]. K.I. Mypraumna mogroro-
BIJIA CEPUIO CTaTeil, IOCBAILIEHHYI0 OLieHKe 3TOrOo
JloroBopa B pas/lIM4HBIX TOCYAAPCTBAX, B TOM YHUCIIE
B Anonun, KHP n crpanax IOro-Boctounoit Asun
[Myprammua 2019:6-23; Mypraumna, [lamkosa,
2019:160-168; Myprammnna 2019:84-93]. C.Ounumn,
3ma Muan [Philippe, Zia 2022], H. Puun [Ritchie,
2022], A. Bennepcreiin [Wellerstein 2022] mocssitu-
M ClielyanbHble paboTsl mpobieMe BepuduKanum
VICTIOJIHEHMA NTOI0KeHuit [lorosopa

OnHako Ipy BceX ero BO3MOXKHBIX Hefl0CTaTKax
JloroBop o sanpeleHUn AePHOTO OPY>KUsA Tenepb
pro6pes PUANIECKYIO CYITY U OTHBIHE TIOfipasfe-
€T OCylapCTBa MUPA B BOIIPOCE O IPUMEHEHUN
AJEPHOTO OPY>KIsA Ha JiBe TPYIIIbI — TOCY[apCTBa —
Y4aCTHMKY 3TOr0 [oroBOpa, KOTOpbIE B35/1M Ha Ce0s
06413aTe/IbCTBO HE BIAZIETh AZIEPHBIM OPY)KUEM I He
IPUMEHATD €ro, ¥ TOCY[apPCTBa, He YYacTBYIOLINE B
3TOM JIOTOBOpe. DTH TOCY/JAPCTBA IO-TIPEXHEMY CO-
XpaHAT IIPaBO BIAJETh ANEPHBIM OpyXiueM (¢ yde-
TOM IIONIOKeHMIT JJoroBopa 0 HepacnpoCTpaHEeHUN
sepHOro opyxus 1968 r.) u npumeHsTh ero. OpHa-
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KO 3TM T'OCY[ApCTBa OTHbIHE JO/DKHBI yYMTHIBATh,
4TO TrocyfapcTBa-yyacTHukM Jlorosopa 2017 r. B
COOTBETCTBMY C HMM JIO/DKHBI He JOITYCKaTb T060e
IpUMeHEeHMe A/IePHOTO OPY KM Ha CBOEN TeppuTo-
PUU U €r0 UCIO/Ib30BAHME Ha TepPUTOPUM ITOTO IO-
CyJapCcTBa KaK IPOTUB €r0 BOOPY)KEHHBIX CUJI, TaK
U TIPOTUB BOOPY>KEHHBIX CHJI TPETbUX TOCYHAPCTB
O3HayaeT MCIIO/Ib30BaHNE 3aIPEIEHHbIX BUOB BO-
opy>xeHuil. VIcronb3oBaHye TaKMX BOOPY)KEHUI B
COBPEMEHHOM MEX/[yHapOJIHOM IIpaBe BjeyYeT 3a
€00011 MEX[YHApOJJHYI0 OTBETCTBEHHOCTD FOCYAap-
CTBA, BOOPY>KEHHbIE CU/IBI KOTOPOTO IPUMEHSAIOT
TaKye BOOPY>KeHMs, ¥ yTONIOBHYI0 OTBETCTBEHHOCTD
bu3nYecKnux I, BOEHHOCTY)XAIIMX, HEIoCpes-
CTBEHHO IIPYMEHAIOLINX TaKle BOOPY>KeHMs, ¥ JINLL,
OT/IAIOIVX VIM COOTBETCTBYIOIME TPUKA3BL.

K rakoil OTBeTCTBEHHOCTI OHM MOTYT IIpMBIIE-
KaTbCA M IO HALMOHATbHOMY 3aKOHOHNATENbCTBY,
€Cc/l B HeM YCTaHOBJIEHA YTOJIOBHAs OTBETCTBEH-
HOCTb 3a MCIIONIb30BaHME 3aIPEleHHbIX CPeICTB
U METOJIOB BeJieHV: BOVIHDI, I B ME&X/YHAPOJHbBIX
YTOJIOBHBIX CYAEOHBIX YIPEKJIEHNAX, YCTaBbI KOTO-
PBIX KBa/IMUIMPYIOT IPYMEHEHNe TaKUX CPefcTB
M METOfIOB KaK PasHOBMJHOCTb BOEHHBIX IIPECTY-
IIJIEHUIL.

O Taxoii e 0TBETCTBEHHOCTI MOXXHO TOBOPUTD
U B TOM CIydae, €CIM IPaBUTENbCTBO TOCYHap-
cTBa — y4acTHuka JJoropopa 2017 . Mo3BOMNT BO-
OPY>KE€HHBIM CHJIaM JIPYTOTO TOCY/lJapCTBa MCIOJIb-
30BaTh CBOIO TEPPUTOPMIO J/IA IIPYMEHEHNs CBOETo
ANEPHOTO OPYXKUA IPOTUB TPETbEro IocyapcTha,
KaK y4acTBYIOILEro, TaK U He y4yacTBymouiero B [lo-
ropope 2017 r. B aTOM clry4ae Mbl MO>XXKeM TOBOPUTD
00 OTBETCTBEHHOCTM 00OUX ITUX TOCYJAPCTB U UX
BOEHHOCTYXXalllUX ¥ X JIO/DKHOCTHBIX nll. Ecmu
e JIpyroe rocyjapcTBO MUCIONb3yeT TePPUTOPUIO
rocypapcrsa — yyactHuka Jlorosopa 2017 r. g Ha-
HeCeHNs A7IepPHOTO yjapa 110 TeppUTOPUM TPEThEro
rocynapcraa 6e3 cornacus rocyapcrsa-y4acTHUKa,
TO MO>XKHO OyZIeT TOBOPUTb 00 YMEHbIIEHNUN pa3Me-
pa OTBETCTBEHHOCTM TOCY/lapCTBA-YYaCTHUKA, HO
He O IIOJIHOM OCBOOOXKJIEHMU OT HEro, MOCKONIBbKY
Horosop o sanpeuennn AgepHoro opyxus 2017 r.

TpeOyeT OT rOCYAPCTB-YYaCTHUKOB He [JONMYCKATh
HpY TOOBIX 00CTOATENBCTBAX IPYMEHEHVS SIIEPHO-
IO OPY’XVs C ¥IX TePPUTOPUIL.

3. MexXJyHapOZHO-IIPAaBOBbIe OTPaHIYEHNA
Ha NIpUMEHEeHNe SJepHOr0 OPY)XNsA, AeiCTBYIO-
IIyie B OTHOIIEHMM TOCYJAPCTB, He YYaCTBYIOLIMX
B JloroBope 0 3anpeueHny AJepHOTO OPY>KIsA

TocynapcrBa, He yyacTByrowye B 3ToM JJorosope,
YKa3aHHBIMM Bblllle OTPAHMYEHUAMM He CBA3aHBL
OnHako Mo-IpeXXHeMY COXPaHAITCA OTpaHMYeHUsA
Ha IPJMEHEHNe AEePHOr0 OpYXusdA, cOpMyInpo-
BaHHOE B JPYIMX HOpPMaX MeXJyHapOJIHOTO Ipa-
Ba, KaK JJOTOBOPHBIX, TaK ¥ 00bI4HbIX. O030p 9TUX
HopM flan MexpyHapopubii Cyny OOH B cBoem
KoncynbratuBHOM 3akmoueHnu ot 8 uons 1996 r.
0 3aKOHHOCTM YTPO3bI MU NIPYMEHEHNS AJJePHOTO
OpyXust’.

Opnako ¢ MOMeHTa BbIHeCEeHU: 3TOro KoHCy/b-
TAaTMBHOTO 3aK/TIOYEHN MIPOLLIO yxe 6oree 25 JeT.
Hackonbko M3MeHUINCh Te IpaBOBble OCHOBAaHNA,
Ha KOTOpbIe oIupaeTca 3To 3akardenne? Hackonp-
KO CJle/laHHbIE B HEM BBIBOJIbI OCIIOPMMbI B HACTOS-
mee Bpem:a? PaccmoTpum KoHcynbTaTuBHOE 3aKITIO-
yeHne MexyHapofHoro cyga ot 8 miwona 1996 r. o
3aKOHHOCTM YTPO3bl WM IPUMEHEHMA AJEPHOTO
OPY>KIs € 9TOM TOUKM 3pEHMSL.

OcHoBaHMeM [/ IpefoCTaBIeHN TAKOTO KOH-
CYZIBTaTMBHOIO 3aK/II0UEHNA NOCTY X1 3anpoc Je-
HepanpHOil Accambrnen OOH MexpyHapogHOoMy
Cyny, chopmynupoBaHHoOIi B pe3omonyi [eHepans-
Hoit Accambren Ne 49/75K ot 15 pexabpsa 1994 r. B
aToil pesomouyn lenepanpHas Accambres: mocra-
BuIa nepen MexpgyHaponubiM CymoM CliefyroImit
BOIIPOC - ABJIAETCA /M YIPo3a WIM IPUMEHeHMe
ANEPHOTO OPYXWs IPM KaKuX-mmbo 06CTOsATeND-
CTBaX paspelIeHHOIl B MEXXIYHApPOJHOM IIpaBe?

IIpu oTBeTe Ha 3TU BOIPOCH MeXIyHapOoHbII
Cypn cHavama 06paTmicsa K MeXIyHapOIHO-IIPaBoO-
BbIM aKTaM, BIIPAMYI0 He PerylIupyroluM Ipu-
MeHeHJe OTHEIbHBIX BUJIOB BOOPY>KEHMII, OfJHAKO
pAJ, TIONIOKEHNUIT KOTOPBIX MOTYT MICTOIKOBBIBAThCS

¢ TekcT KoHcynbTaTMBHOrO 3akntoueHnsa ot 8 niona 1996 r. onybnukoBaH Ha oduumansHoMm carite MexayHapoaHoro Cyaa
OOH. Cm.: International Court of Justice: Legality of the Threat or Use of Nuclear Weapons. Advisory opinion of 8 July 1996.
URL: https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-EN.pdf (accessed 10.07.2022). B >toT
*e feHb MexpayHapognHbii Cyf BblHeC elle OfHO KOHCY/bTaTMBHOE 3aKJoueHve no 3anpocy BcemmpHon OpraHuzaumm
3ppaBooxpaHeHnsa (BO3), B KOTOpOM 3Ta opraHM3aLma Takke CTaBWla BOMPOC O MPaBOMEPHOCTV MPUMEHEHNA ALEPHOrO
opyxua.OgHako B LlaHHOM KoHcynbTaTnBHOM 3aksitoueHnn MexayHapognHbiii Cyf 3TOT BONPOC MO CyLLeCTBY He paccMaTpuBan,
COCNaBLWMCb Ha TO, YTO OH He BXOAWT B nonHomouma BO3. 06 stom KoHcynbTratnBHOM 3akntoueHun cm.: [banwieHko, lopura

1999:122-126].
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KakK cofiep>Kalliyie 3aIpeT Ha IpUMeHeHMe A/lepPHOTo
opyxus. B nepsyro oyepenpb 310 oTHOCUTCA K [TakTy
0 IpaK/IJaHCKUX U MOMUTUYECKMX IIPaBaXx, CT. 6 KOTO-
POro 3aKpeIsger IPaBo Ha XXU3Hb. B cooTBeTCTBUM
C HOJIOKEHMAMY 3TOJ CTATby IIPABO HA XU3HDb €CTh
HeoTheM/IeMOe IIPABO KaXX/0To 4eJloBeKa. ITo Ipa-
BO OXPaHAETCSA 3aKOHOM M HUKTO He MOXKeT OBbITb
Hpou3BOIbHO e xu3Hu.'” IIpoanammauposas
ee, MexxpyHapopablit Cyz Ipuilen K 3aK/I0YeHNIo,
4TO 3aIpeT Ha IIPOM3BOJNbHOE JIMIIEHME XU3HH,
IpefycMOTpeHHOe 3ToM cTarbelt [TakTa, coxpanser-
Cs TaKXKe U BO BpeMs BOEHHBIX jeilcTBuit. OgHako
4TO MMEHHO [JO/KHO IIOHMMATbCSA 07| IPOM3BOIIb-
HbIM JIMIIEHMEM XM3HY, JO/DKHO OIpefenaThcs lex
specialis, a MMEHHO IIPaBOM, PeTyIUPYIOLM BOOPY-
>KeHHble KOHQMMKTBL. CIejoBaTeNbHO, ABIACTCA JIN
ri6esb OIpefie/IeHHOTO JINIIA B XOie OIIPefie/IeHHOTO
BOEHHOTO KOH(IMKTa IIPOM3BO/IBHBIM JIMIIEHUEM
KU3HU, MOXET OBITb OIIpefie/IeHO TOMBKO B COOT-
BETCTBUMI C IOJIOKEHUAMU IIPaBa, PEryIupPyOIINM
BOOpY>XeHHbIe KOH(IMKTHI, a He [TakTa o rpakzaH-
CKMX 1 TIOTUTUYECKUX IIPaBax.

Taxoke MexxpyHapopblit Cyz He COITIacuics co
CCBI/IKOI1 Ha 1onoKeHysA KOHBEHIMA 0 npefynpex-
JleHUM HPeCTyIIeHMs TeHOLMJA M HaKasaHusA 3a
Hero 1948 r. Kak Ha OCHOBaHMe 3allpelleHNe Mpu-
MeHeHMs AfepHoro opyxua. MexayHaponnbiit Cyp,
ykasas, 4to jaHHas KoHBeHims 6bima 6bI mpuMe-
HJMa B JAHHOM BOIIPOCe, eC/i OBl MICIIO/Ib30BaHMe
AIEpHOr0 OpYXXusi ObIIO OblI IOIOTHEHO HaMmepe-
HJeM YHUYTOXXUTb OIIPEJie/IeHHYI0 PacOBYIO, Pelu-
TMO3HYI0 WIM 3THUYECKYI0 IPYII, KaK TaKOBYIO.
OpnHako K TaKOMY BBIBOJY MOKHO IPUITH TO/IBKO
IPOAHAM3NPOBAB OOCTOATENLCTBA KaXKIOTO KOH-
KPETHOTO Cyyas IPMMEHEHUA AIEPHOTO OPYXKUA.
He namen Mexpynapopusiii Cyp 3ampeTa Ha Jc-
II0/Ib30BAHME ANEPHOTO OPY>XUA U B [EJICTBYIOIINX
HOPMaX MEXJYHapOJHOTO 3KOJIOTMYECKOTO IIpaBa,
HO IIpY 3TOM OTMETWJ, YTO HOPMBI, 3alljMIIA0LI/e
OKPY>KaIOIYI0 CPefy, IO/DKHbBI YYMTBIBATHCA B XOfie
BOOPY>KeHHBIX KOHQ/IMKTOB.

Takum obpasom, Mexnaynapopubiit Cyn, mpo-
aHa/NIMU3MPOBAB YHUBEPCA/lbHble MEXIYHApOJHbIE
JIOTOBOPBI, NTOCBAILEHHbIE 3aIMTe OCHOBHBIX IIpaB
1 cBOOOZ YesioBeKa, OKpY XKakolell Cpeibl U 3alpe-
IAIOIIVIe TeHOLN I, He 0OHAPY)XII B HUX HOPM, 3a-
IpelALINX IPUMEHEH)e AePHOT0 OPYXKuA. ITOT
BBIBOJI, TIPEJICTAB/IAETCA BEPHBIM U celfyac. 3a mpo-

IIefilye ¢ MOMEHTa BbIHECEHUs pacCMaTpuBaeMo-
ro KoHcynbratuBHOrO 3akioueHns rofbl He ObIIO
IPVMHATO KAKUX-MMOO YHUBEPCATbHBIX MEXIyHa-
POIHO-IIPAaBOBBIX AKTOB, B TOM 4YMC/Ie B OOIacTM
3aIUThI TIPaB Yel0BeKa, MEXKIYHAPOJHOIO 3KOJIO-
TMYECKOTO IIPaBa, MEX/YHAPOJHOIO YIONOBHOIO
IpaBa, B KOTOPBIX y4acTBOBaMM ObI TOCYHapCTBa,
obnagamomniye AfepHBIM OPY>KUeM, HOPMbI KOTOPBIX
MOXXHO ObI/IO ObI TPaKTOBAaTbh KaK 3allpeljaioliue
npuMeHeHMe AnepHoro opyxus. Kak u npexfpe, or-
BeT O IIPAaBOMEPHOCTU MUCIIONb30BAHUA AJEPHOTO
OpY>XisI HeOOXOIMMO VICKATh B IOTOBOPHBIX 1 00BIY-
HBIX HOPMaXx IIpaBa, PeryIMpYyIero BOOpy>KeHHbIe
KOH(IMKTBL.

Ilepexops K pPaccMOTPEHMIO 3TOTO BOIIPOCA,
MexpaynapopHblit Cyf, yKasaja, 4To MeXAYHapof-
HOe IIPaBo, KaK JOTOBOPHOE, TaK 1M OOBIYHOE, He
COfIEPXXUT KaKMX-TMOO HOPM, paspellarolyx Ipu-
MeHeHIe AJIePHOTO MU JIIOOTO JAPYroro Opyxus
B IIJIOM JJIM TIPU OCOOBIX 0OCTOATENIbCTBAX, OCO-
OeHHO TPy OCYILeCTB/IEHNM IIpaBa Ha caMoobOopo-
Hy. VIcnonb3oBaHye AepHOTo WK II060ro APyroro
OpyXus He TpeOyeT CIIEIMaTbHOTO pa3pelleHns B
MeXJyHapogHoM mpase. IIpakTuka MexpayHapop-
HBIX OTHOLIEHMII IOKa3bIBAET, YTO HE3aKOHHOCTb
UCIIO/Ib30BAHA TOTO VIV MHOTO BU/IA BOOPY>KEHUI
OCHOBDBIBAETCA He Ha OTCYTCTBUM paspelleHns Ha
€ro ImpuUMeHeHMe, a Ha eTo 3alpelieHnn. Takoe 3a-
HpeleHe MOXKeT ObITh 3aKPEIJIEHO KaK B JJOTOBOP-
HOJT HOpMe, TaK 1 B OOBIYHON U MeXIyHapOHbII
Cyl IpeXfie BCero IMpOoaHalIU3UpPOBal MEXIyHa-
pOJHbIE 0TOBOPBI, IIOCBALIEHHbIE PETyIMPOBaHNIO
BefleHUs1 6OEBBIX MEVICTBUIT ¥ VICIIONb3YeMbIX IIpK
3TOM BOOPY>KeHIIA, TO ecTb Bropas [aarckas gexa-
paunsa 1899 r.,, IV Taarckas xonsennusa 1907 r., JKe-
HEBCKUII MPOTOKON 1925 I. ¥ Ipu1IeN K BBIBOALY, YTO
B TaKMX aKTaX He/lb3s YyCMOTPETh 3alpeTa Ha Ipu-
MeHeHMe AfepHoro opyxus. [lanee B 1. 62 3akio-
yeHnA MexxyHapoiHbI cyf, paccmorpen JJoroBop
0 HepacIpOCTPaHEHNN ALIEPHOTO opyxusA 1968 1. n
OTMETWI, YTO 3aK/IK04YeHMe [JOrOBOPOB, IOCBAIIEH-
HBIX IIPOVI3BOJCTBY, IPMOOPETEHNIO, Pa3MeleHNIO,
VICTIBITAaHMIO AIEPHOTO OPY>XKNUA 63 COMHEHNS yKa-
3pIBaeT Ha PaCTYIYI0 03a004YeHHOCTD MEK/[YHAPOJ-
HOTO COO0IIIeCTBa yBeMYEeHNEM TAKIX BOOPYXKEHUIT
M CTpeM/ieHMe K OOILIeMy 3alpeleHNI0 AAepHOro
OpYXXIf, HO caMy 110 cebe TaKiue JJOTOBOPbI TAKOI
3aIpeT He 03HAYAIOT.

1% MaKT 0 rpaxhaHCKMX 1 NONUTUYECKUX MpaBax oT 16 aekabps 1966 r. JocTyn: https://www.un.org/ru/documents/decl_
conv/conventions/pactpol.shtml (aata o6patieHus: 10.07.2022).
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K Taxkomy e BbIBOIy MeX/[yHapOOHBIN CYJ,
HPMUILEIT, PACCMOTPEB JOTOBOPLI O CO3TaHMM Oe3bs-
fepHoii 30HbI B JlaTuHckoit Amepuke (Jorosop Tra-
tenmonko 1969 r.) u I0xuoit yactu Tuxoro Oxeana
(JoroBop Paporonra 1985 r.) Kak ykassiBaeTcs B
.65 KOHCYNIbTaTMBHOTO 3aK/II0YEHNA, 3TU /1B [I0-
roBOpa, rapaHTUN 0e30IaCHOCTU MX YYaCTHMKAM,
laHHbIE TOCYZIAPCTBaMU, O0/NaJAIOLIMMA ANEPHBIM
opyxuem n Tor Pakt, uto CoBer besomacHocTn
OOH ¢ ypnoBneTBOpeHMeM BOCIPUHAN 3aKIIOde-
HJI€ 3TUX JJOTOBOPOB, CBUIETE/IbCTBYET O PACTYLIEM
OCO3HAHNM HEeOOXOLMMOCTI OCBOOOAUTD MMPOBOE
COOOIIIeCTBO OT yTpo3, CBA3AHHBIX C CYIIECTBOBA-
HIeM AfepPHBIX Boopy>xeHuil. O TOM ke CBUJeTeNb-
CTBYeT U IOfmucaHye B gekabpe 1995 r. B banr-
KOKe JIOTOBOpPa O CO3JaHMN 0e3bANepHOI 30HBI B
[Oro-BocTounoit Asun u B anperne 1996 r. B Kaupe
0 cospmanun OesbsepHoit 30Hb B Adpuke. Opna-
k0 MexxpyHapopHblit Cyz BIO/He CIIpaBelNBO He
paccMaTpuBaeT 3TU HOTOBOPbI KaK PaBHO3Ha4YHbIE
BCEOOBEMIIIONIEMY ¥ YHVMBEPCA/IbHOMY 3allpelle-
HUIO AJIEPHOTO OPYXXUA.

He o6HapyXuB TaKoii 3ampeT B JeVCTBYIOILINX
MeX/[yHapOIHBIX JoroBopax, MexayHapozHbiit Cyp,
obpaTnics K MeXAyHaponHbIM obbryasM. Kak yka-
3bIBaeTcAd B I1.68 KOHCYIbTaTMBHOTO 3aKIIOYeHMNs,
PAJ TOCYAPCTB CChUIAETCS Ha Ha/IMYYe Le/oro psfia
pesontormit Tenepanbhoit Accambinen OOH, naun-
Has ¢ pesomonuy 1653 (XVI) or 24 Hos16ps 1961 T,
B KOTOPBIX OCY>K[IaeTCs IIPYIMEHeHNe AJePHOIO Opy-
KIS, KaK Ha JJOKa3aTe/bCTBO CYI[eCTBOBAHMA OObIY-
HOJI HOPMbI MEX/[yHapOJHOIO IIpaBa, 3allpellalo-
1eil AnepHoe opyxue. OfHAKO 110 MHEHMIO JPYTUX
TOCYZIapCTB CaMI 10 cebe TaKye pe30/IIOLNI He VIMe-
0T 00513aTe/IbHOI CHIIBI U He ABJIAITCA JOKa3aTeNb-
CTBOM CYIIEeCTBOBAaHMA 3allpeTa Ha sAJepHOe Opy-
1€, IOCKOJIbKY 3a 3TV Pe3O0/NIOLUY He T0l0COBaIN
He TOJIbKO TOCYapCTBa, He OO/ajatolie AAepHbIM
OpY’>XKHeM, HO ¥ TOCY/]apCTBa, ¥IM He 00/Iajatolye.

Ouennsas atu nosuuuy, MexayHapogubiii Cyx
yKasam, 4To pesommouyy leHepambHOl Accambien
OOH x0T 1 He UMEWT 00g3aTe/IbHON CUJIbI, HO
MOTYT ¥IMeTb HOpMaTyBHOe 3HadyeHue. OHM MOTyT
ABJIATHCS CBUMIETENIbCTBOM BOSHMKHOBEHNSA MIN CY-
IeCTBOBAHMA OOBIYHOJ HOPMBI MEX[YHAPOIZHOTO
npasa. /11 yCTaHOB/IEHNUS 3TOrO0 HEOOXOAMMO IIpO-
aHa/M3MPOBATh COJEP)KaHMe KOHKPETHOI pe3o-
JIIOLMM U KOHTEKCT, B KOTOPOM OHa ObLIa IIPMHATA.
Comnocraprenue cofiepKaHus psAfa pe3ooLuii, 1o-
CBAIIEHHBIX OINPee/IEeHHOMY BOIIPOCY, MOXET IIpH-
BECTM K BBIBOJIY O BO3HUKHOBEHVM OOBIYHON HOPMBI
MEXJYHapOJHOTO IIpaBa. AHANIM3UPYsA COfiepKaHMe
pesomonyy Ne1653, n1epBoii IpoBO3ITIaCUBIIEN He3a-
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KOHHOCTDb IIPUMEHEHNUs AJEPHOIo OpyxXus, Mexpiy-
HapopHbi Cyf, OTMETII, YTO B 0O0CHOBaHNE 3TOrO
3alpeTa B Pe3OJIIOLMIU CHAdajga IPUBOJUTCA PAL
JIOTOBOPOB, IOCBSAIIEHHDbIX 3aIPeTy APYIUX BUJOB
BOOpY>eHuit, HaunHas ¢ CaHkT-IleTepOyprckoit fe-
knapanyuy 1868 r. go JKeHeBckoro mpotokona 1925
L., TIOC/Ie 4eTO K ANEePHOMY OPYXXMIO IIPUMEHIOTCA
obupe HOpMBI MeXAyHapopHoro mpasa. Ilo MHe-
H1o Mexxpynapogsoro Cyfia IpyMeHeHMe K A/lepHO-
My OPYXKMIO OOLIMX HOPM MeXIYHapOZHOIO IpaBa
CBUJIETENILCTBYET O TOM, 4TO CII€LMaIbHOI HOPMBI
0OBIYHOTO MEXYHAPOJHOTO IIpaBa, 3alpelaole-
IO MMEHHO AJlepPHOE OpY>XKIie, He CYILIECTBYeT, B IIpO-
TUBHOM crydyae leHepambHas Accambres [JO/DKHA
ObU1a OB cOCIaThCs IPSIMO Ha Hee. [IpuHsTHE XKe Ha
Hoc/enyomux ceccusax lenepanpHoit Accambren pe-
30/TIOLIMIA, TIOBTOPAIOMIMX CONEpP>KaHUE Pe3OIoLIN
Nel653, MOXKET CBUIETEIbCTBOBATD O JKeJTaHUM O0JIb-
IIOJT YaCTV MeXAYHAPOIZHOTO COO0IIIeCTBa HTOOUTHCS
IIOJIHOTO 3allpeTa sfiepHoro opyxus. OfHaKO BO3-
HVMKHOBEHUIO TaKOJl OOBIYHOJ HOPMBI IIPEMSATCTBY-
eT COXPaHAWLIAACA IPUBEP>KEHHOCTb TOCYHAPCTB,
o6/IajatolX ANEPHBIM OPYXKMEM, CBOEJ MONUTHKeE
ANEPHOTO CHEP>KUBAHMIAL

IIpepcTaBnsercs, 4TO TaKOJ BBIBOJ, BIIOJIHE aK-
TyajleH M ceffyac. 3a IIpollefline Hoc/ae BbIHece-
HYA KOHCYNbTaTMBHOIO 3aK/II04eHMsA TOfbl, TOCY-
flapcTBa, OONafiaBIINMe TOTAA ANEPHBIM OPYKVeM,
HMKOMM 00pa3soM He BBIPA3WIM CBOETO >KeMaHNA
U COITIAaCKs Ha YHUYTOXKEHME CBOMX 3aIlacoB sfiep-
Horo opyxus:A. bonee Toro, emle Tpu rocymapcraa -
Mupus, [Takucran n KHP - 3asBumm o cospa-
HUM MMM CBOETrO S/IePHOTO OPYXKHUA, YTO JIMIIb
HOATBEP>KIAET Te3UC 06 OTCYTCTBUYM HE TONBKO B
MEeX/YHaPOJHBIX /JOr0BOPaX, HO U Cpeay MeX/yHa-
POIHBIX 00bIYaeB 0OIeIPY3HAHHOI HOPMBI, 3a1Ipe-
HJAOILEeil AflepHOe OPY>KIe KaK TaKOBOE.

Taxum 06pa3oM, MOXXHO TOBOPUTD He O He3aKOH-
HOCTHU AAJIEPHOTO OPY>XMA KaK TaKOBOTO, a O He3a-
KOHHOCTY €0 IIPYIMEHEHN B OIIpefie/leHHbIX 00CTO-
ATeNbCTBAX. VIMEHHO 3TOMY BOIIPOCY ¥ IOCBsIeHa
3aK/II0YNTE/IbHASA 4acThb paccMarpuBaeMoro Kol-
CY/IbTaTMBHOTO 3aKnouenus. IIpexnue Bcero, Mex-
nyHapopubiii Cyx copMympoBa He BbI3bIBAIOLee
COMHEHIE TI0/I0)KeHMe, COIVIACHO KOTOPOMY HOPMbI
MEX/YHapOJHOIO I'yYMaHMTapHOIO IIpaBa, peryiu-
pymoliye B TOM YUC/Ie ¥ IOPANOK MCIOIb30BaHM:A
Pa3IMYHBIX BUJIOB BOOPY)KEHMIA, IIPUMEHUMBI M K
AnepHoMy opyxuto. OlHaKO BbIBOJIbI, KOTOPBIE Jie-
JAI0T pas/IMyHble FOCY/IapCTBA M3 3TOTO IOJIOKEHN,
pasmyHbL [To MHEHMIO OHMX FOCYAPCTB, UCIO/Ib-
30BaHNe AIEPHOTO OPY)XXIA HMKAK He MOXKET OBbITb
COBMECTVMMBIM C IPMHLMIAMY ¥ HOPMaMU MeXJY-

MocKkoBcKMii XKypHan mexayHapoaHoro npasa - 3 « 2022



Igor S. Marusin

INTERNATIONAL SECURITY LAW

HApOJIHOTO TYMAaHMTAPHOTIO IpaBa U, C/ef0BaTellb-
HO, AB/IIETCA 3allpelleHHbIM. B cirydae mpuMeHeHMs
ANEPHOTO OPY>KMs HEBO3MOXKHO IIPOBOJUTD Pa3/In-
9y MeXY KoMOaTaHTaMU 1 IPaXIaHCKUM Hacese-
HJEM, MEeXJy BEHHBIMU U TPKAAHCKUMU LIETIAMMA,
a MOCIIEICTBUA IPUMEHEHMA SANEePHOTO OPYXXUA He
MOTYT OBITb OrpaHMYEHBI IVIIb 3aKOHHBIMU BO-
€HHBIMU LeIAMU. SInepHOE opyXie 1o caMoll CBO-
eil IpUpoyie HOCUT HeM3OMpaTeNbHbIl XapaKkTep 1
YJIC/IO JKePTB B C/Iy4ae ero HpyMeHeHMs OblIo Obl
orpoMHbIM. Taxoke mpuMeHeHMe ANEPHOTO OPYXKIs
Ob1710 ObI HAapYyIIEHVeM HelITpanTeTa He y4acTBYIO-
IIMX B KOHQMKTE TOCYAAPCTB, HOCKOIbKY HOCIES-
CTBUA IPUMEHEHMA A/IePHOTO OPY>KI HEBO3MOXHO
OTPaHMYUTD JIMIIb TEPPUTOPMEN TOCYHAPCTB, yda-
CTBYIOLIVX B KOH(QIIVIKTE.

VIMeHHO 3TM apryMeHTbl IPUBOJATCA MCCIIe-
[IOBATE/IAMM, CUMTAIOLIMMM, 4TO YXK€ CYILIeCTBY-
Ioll/ie HOPMBI MEX/IYHapOJHOrO TI'yMaHUTAPHOIO
IIpaBa 3alpelanT AxepHoe opyxue. Tak, B 1987 .
HaBup M. KopBuH B cTaTbe, IOCBAIEHHOI 3aKOH-
HOCTU IIPUMEHEHMA AfIEPHOTO OPYXKIUsA, OTMETHII,
4TO /I000€ VICIONb30BaHMe SEePHOrO OpyXus Oy-
fieT HEeIPOIIOPLMOHAIbHO BEIMKO IO CPAaBHEHUIO C
JIOCTUTHYTBIM IPEMMYILECTBOM 1, CIefJ0BaTebHO,
UCIIO/Ib30BAHME AJIEPHOTO OPY>KUA IPOTUBOPEUUT
IeJICTBYIOLIEMY MEXIYHAPOJHOMY TI'yMaHMTapHO-
my npaBy. [Corwin 1987:272] 3necs [lasug M. Kop-
BUH SBHO OTChINAeT K 1.5 ¢1.51 JlomomHuTENIbHOTO
nportokona I x JKeneBckum koHBeHIuAM 1949 .,
KacaloIerocs 3alMThI )KePTB MEX/[YHAPOSHbIX BO-
OpY>KeHHBIX KOH(IUKTOB 1977 I, B KOTOPOM JaeTcs
ompefeneHne HemsbupaTenbHoro Hamagenus. Co-
IJIACHO 3TOV CTaThe, HeM3OMPATETbHBIM SABJIACTCA
HarajieHne, KOTopoe, KaK MOYXHO O>KIJIaTh, IOIYT-
HO IIOBJIEYeT 3a COOOIT IIOTePY KU3HY CPefy TPaK-
JIaHCKOTO Hace/leHNs, PAHEHNA TPaKIAHCKIX /UL U
yiep6 rpakaaHCKUM 00beKTaM, WK 1 TO Y {PYTroe
BMeCTe, KOTOpbIe ObUIN Obl Ype3MepHbI [0 OTHOLIIe-
HUI0 K KOHKPETHOMY M HEIOCPEICTBEHHOMY BO-
€HHOMY IIPeUMYIIeCTBY, KOTOPO€ IPeIIoIaraeTcs
TaKuM 00pa3oM IOMyunTh'.

B 2015 r. JIy Mapecka u 9neanop Mutuenn npax-
TUYECKM IOBTOPAIOT 3TOT apT'yMeHT, YKa3blBasd, YTO
C Y4eTOM Pe3y/IbTaTOB IIPOBEJIeHHbIX MCCIe0BAHMUII
IpUMEHEHME AJIePHOTO OpY)XKMe Ha Hace/leHHbIX
TePPUTOPYAX WIM PAZOM C HUMMU OyHeT O3HayaTb

Hey3bupareTbHOE HallaleHNe 1 4TO JJO/DKHA Cylle-
CTBOBATb IPE3YMIILUA HE3aKOHHOCTY TAKOTO IpU-
MeHeHNs ¥ BHe 9TUX Teppuropuit [Maresca, Mitchell
2015:621].

B obmiem paspgernsis oty nosunuio, MexxpyHapoa-
Hb11 CyJ] TeM He MeHee He COITIACUIICA C [ie/laeMbIM 113
Hee BbIBOJIOM, COIVIACHO KOTOPOMY MCIIO/Ib30BaHMeE
ANEPHOTO OPYKMs ABJAETCSA 3allpeleHHbIM BO BCeX
CITy4asAx fjaxe IpU OTCYTCTBUYU YeTKO POPMYIMpY-
IOLIMX 3TO TO/IOKeHMe HopM. MexxnyHapopubiit Cyp,
He cTal GOPMYIMPOBATh CBOK MOSWIVIO IO TPeM
Pa3IMYHBIM IOABOIPOCAM LiEHTPaJbHOIO BOIPOCa
71 Bcero KoHCy/IbTaTMBHOIO 3aK/II0UEHNA — BOIIPO-
Ca 0 JONYCTUMOCTY IIPYIMEHEHNA AJEPHOTO OPYXKI
IPY Ha/IMYMY OTIPEeJIe/IeHHBIX 0OCTOATENbCTB.

IlepBblit M3 HUX — 3TO BONIPOC O 3aKOHHOCTU
IpUMEHEHMsA TaKTMYeCKOIo sNEePHOTO OpYXKusi,
ANEPHBIX OOENPUIIACOB, VIMEIOLIMX CPABHUTETHLHO
Majyl MoIHOCTb. MexpgyHapogHoro Cyza orMe-
TWJI, YTO HU OJIHO U3 TOCYJAPCTB, CYNTAIOLIMX TaKOe
UCIIO/Ib30BaHME ANEPHOTO OPY>KMsA NPABOMEPHBIM,
He YKa3aJI0 Ha KOHKPeTHbIE 00CTOATENbCTBA, OTIPAB-
IbIBAOLIMIE TAKOE IIPYMeHEHNe, U Ha (aKTOPBI, KO-
TOpbIe MOI/IM OBl IIOMEIIATh IIepepPacTaHII0 TAKOTO
OTrPaHNYEHHOTO IPYMEHEHV B IIOJTHOMACIITaOHBII
snepHblit KOHGMUKT. [Ipy OTCyTCTBUM TaKMX JaH-
HbIX MexpyHapopubiii Cyyp cdesn, 4TO Y Hero HeT
IOCTaTOYHBIX OCHOBAHUIL /Il OIpefie/IeHNs 3aKOH-
HOCTU M/IM HEe3aKOHHOCTU IIPMMEHEHUS AJePHOro
OPY>XIs MaJIol MOLIHOCTH.

[lpyroit mogsompoc obiiero Bompoca KoHcyrb-
TaTMBHOTO 3aK/II0YEHN:, Ha KOTOPbII MexyHapon-
Hb1l1 CyJ He a1 OfHO3HAYHBIN OTBET — 3TO BOIIPOC O
TOM, IIPOTMBOPEUNT M1 TF060€ IIPUMEHEHYIE SAePHO-
TO OPYXXMA B CUITY TIPUCYLIMX €My Ka4ecTB Je/CTBY-
IOIIEMY MEXIYHapOJHOMY TYMaHUTAPHOMY IIPaBY.
Mexpynapopubiit Cyf, OTMETWI, YTO IPVHLUIII U
HOPMbI MEX/[yHAPOJHOIO IIpaBa, PEryIMpyIOIEero
BOOPY>KeHHbIe KOHQIMKTBI, HAK/IaIbIBAIOT Ha Befie-
HIe TaKuX KOH(QIMKTOB CTPOIUe OIpaHMYEHNS, 3a-
npellas UCIOIb30BaTh BOOPY>KEHMs, He T103BOJIAI0-
1€ pasrpaHNYMBaTh BOEHHbIE I IPAXK/IAHCKIE LN
VUM TIPUHOCAIIVE U3JIMIIHME CTPaJaHus KoMbaTaH-
TaM. VI X0T4 AfiepHOe OpY>Kie B CUITY IPUCYIUX eMy
Ka4eCTB efiBa JIM I03BOJIIeT COOI0NATh TaKye Tpebo-
BaHIs, TeM He MeHee MexryHapopHbiit Cyy He cun-
TaeT, 4TO Y HETO eCTb I0CTATOYHbIE JAaHHBIE [IJI TOTO,

" [ononHuTenbHbIi NpoTokon | K »KeHeBCKMM KOHBeHUMAM 1949 ., KacaloWMiics 3alimTbl >KEPTB MeXAYHapOAHbIX
BOOPYXKEHHbIX KOH®NMKTOB OT 8 utoHA 1977 r. Joctyn: https://www.icrc.org/ru/doc/assets/files/2013/ap_i_rus.pdf (pata

ob6patyeHua: 10.07.2022).
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4TOOBI C YBEPEHHOCTDIO 3aK/TIOYNTD, YTO JCIOIb30-
BaHIIe AJIEPHOTO OPY>XUA B II0OOM CITydae IIpOTHUBO-
PEYUT CYLIECTBYIOIEMY MEX/YHApOIHO-IIPAaBOBOMY
Pery/mMpoBaHNIO BOOPY>KEHHBIX KOH(IMKTOB.

I tpertuit nogBonpoc, Ha KOTopbii Mex/yHa-
ponubii Cyz He 1ajl Y€TKOTO OTBETa, — 3TO BOIIPOC
0 BO3MO>KHOCTM MCIIONIb30BaHUA BCeX BUTIOB sfiep-
HOT'O OPY>Ms, B CIy4ae, KOI7la CaMo CyIlleCTBOBaHMe
rOCy[apCcTBa HaXOAUTCA HOf, yIpo30it. 3nech Mex-
nyHapopubiii Cyp cocnmanca Ha QyHZaMeHTalbHOe
IIPaBO KaXK/JOr0 TOCY[apCTBa Ha BbKMBAHME, [IPABO
Ha CaMOOOOpOHY, IpefycMOTpeHHoe CT.51 YcTaBa
OOH, nomtTuKy AaepHOro CAep>KUBaHNA, KOTOpoe
IPOBOJUT PAJ| TOCYAPCTB MHOTYE TOfibl, U T€ OrOo-
BOPKU, KOTOpble HEKOTOpbIe 13 00/1aaIoNINX Aaep-
HBIM OPY>KJ1€M IOCYIapCTB CJie/lali K IPOTOKO/IAM O
OesbsyepHbIX 30HaX B Jlatunckoit Amepuke n FOx-
Hoit yacty Tuxoro OxeaHa.

Takum obpasom, 3aBepuras cBoe Koncymbra-
TUBHOE 3aK/IIOYeHNe O 3aKOHHOCTU YIPO3bl WM
IIPUMEHEHNA AJEPHOTO OPY>XMs, MeXXyHapOIHbII
Cyn sasB/seT, 4TO, M3Y4YMB JeIICTBYIOIee MK yHa-
pOIHOE IPaBO U paccMOTpeB (akTMuecKye 06CTo-
ATENbCTBA JAHHOI MPOO/IEMbl, OH He CMOT IIPUIATH
K OIIpefie/IeHHOMY BBIBOZY O IIPaBOMEPHOCTM WJIN
HEIIPABOMEPHOCTY MCIIO/b30BAHNUA TOCYHAPCTBOM
ANEPHOTO OPYXKMA, KOTZla IIOf, YTPO30J1 HaXOUTCA
caMo ero cymecTBoanue (.97 KoHcynbratuBHOTO
3aK/II0OUEHNA).

KoHeuHO, Takoil OKOHYATEe/IbHbBII BHIBOJ, 00CTO-
ATeNbHOrO uccnefosanusa Mexaynaponaeim Cynom
TaKOJl )KM3HEHHO BAXKHOL JINIA BCETO MEXIYHApO[-
HOTO co001jecTBa IpO6/IeMbl, He MOYKET He BBI3BATbh
olpefeneHHoe pasodaposanue. Ecim MexnyHapon-
uolt Cyn Opranmsamyu O6bepuuenHbix Harpwi,
o6/1afaomuii HayBBICIINM B MVIpe aBTOPUTETOM II0
TOJIKOBAaHUIO HOPM MEXJ[yHapOJHOrO IIpaBa 1 He-
06XOAMMBIMY JJIA STOTO OJTHOMOYVIAMM, He MOXKET
JIaTh OTBET Ha TAKOI1 BOIIPOC, TO KTO ellle MOT ObI 3TO
cnenarb? M 3TOT BOIIPOC HOCUT COBCEM He OTB/IE€YEH-
HBIi TEOpeTUYECKMIT XapaKTep. PykoBogurenu rocy-
IApCTBA, BCTYIMBIIETO B KOHQUKT C PYIUM TOCY-
[apCTBOM MM TPYIIION TOCYHApCTB, 3HAYMUTENIbHO
IIPEBOCXOMAILNX €r0 110 CBOEI BOEHHOI 1 3KOHOMMU-
4eCKOIl MOIIM, MOTYT OKa3aTbCA Mepell He0OXOMMO-
CTBIO JIaTh OTBET Ha HETo OYKBa/IbHO 3aBTpa.

Ho u mpu oTcyTcTBMM OZHO3HAYHO CHOPMYIH-
poBaHHOI1 No3uLMM KOHCYNbTaTMBHOE 3aK/II0UeHMe

MexpynapopHoro Cyzna ot 8 mions 1996 1. 6rmaropa-
pA IPOBEJIEHHOMY B HEM aHA/IM3y MEXIYHapOJHOIO
JIOTOBOPHOTO U OOBIYHOTO IIpaBa COXPaHAET CBOE
OCHOBOIIO/IATAIOIee 3HA4YeHUe IIpYM OIpefesIeHNN
IIPaBOMEPHOCTH MM HEIPABOMEPHOCTH IIpMMeHe-
HIA A7IEPHOTO OPY>KMsA TOCYflapCTBaMy, He IIpUcoe-
AVMHUBIIMMICA K JJOroBOpY 0 3alpeleH1n AfepHoro
opyxus 2017 . B atom 3axmrouennu B 11.52 Mexzay-
HapopHbi CyJ yKasas, 4To MCIO/Ib30BaHNe T000ro
BUJ]A BOODPY>KEHUII He HYX/laeTcsl B CIIelMaTbHOM
paspemenny. OHO MOXKET OBITD 3aIPELIeHO MEeXIY-
HAPOJHBIM IIPABOM U B 3TOM C/Ty4yae ero IpYMeHeHMe
OyzeT HelpaBOMEpHBIM, HO IIPM OTCYTCTBUY TAKO-
O 3allpellieH)s ero NpYMeHeHMe TAKOBbIM CYMTATh
Henb3d. B .94 KoHCY/IbTaTUBHOIO 3aK/II0ueHNus To-
BOpuTCH, 4To MexxpyHaponHblit Cyj He CMOT IPUITH
K BbIBOJIy O 3aIlpellleHN) VCIIONb30BaHUA ANEepHOro
OPY>XMA Majlofi MOIIHOCTH, €C/IM IIpM 3TOM He Ha-
pyLIaoTcs OOIye IIONOXKEHVA MEXYHapOITHOTrO
TyMaHMTAapHOTO [IPaBa, 3allpelljaollero IpyMeHeH e
OPYXXVs, MMEIOLIEro Heu30MpaTebHbIl XapakTep.
CriejoBaTe/IbHO, €C/V BO3MOXKHO COOTIOfieHNe TaKIX
TpeOOBaHMIT, TO U HPUMEHEHNUE AEPHOTO OPYXKUA
Masiof MOIHOCTM He OyheT HelpaBOMepHBIM (Ha-
HpuMep, UCIIONb30BaHNe TOPIIEABI C AZIEPHBIM O0e3a-
pAIOM IIPOTUB aBMAHOCLIA, IO3BO/IAIOLIET0 YHUYTO-
KUTD €T0 TIePBBIM )Ke MONalaHyeM).

B 1.97 Mexxgynapopublit Cyn He moc4mTan He-
IIPAaBOMEPHBIM JCIIO/Ib30BAHME Y)Ke ANEePHOro Opy-
15 06071 MOIIHOCTY B TOVI CUTYAIMY, KOT/A IO
YIPO30J1 HaXOAUTHCA CaMO CYLIeCTBOBAaHME IOCYy-
lApCTBa, MPUOETraloNIero K TaKOMY OPYXKMIO, 1 C
3TUM BBIBOJIOM TAK)Ke MOXKHO cornacuTbcs. Ecnu B
YKa3aHHOM BbIlle 1.5 ¢T.51 JlononHuTenbHOro npo-
Tokona I 1977 1. He CYUTAIOTCA NPOTUBOIPABHBIMMU
KEPTBBI CPeVl IPAXKJAHCKOTO HACe/IeHN s, eC/Ii OHU
He 4pe3MepHbI 110 OTHOIIEHNI0 K KOHKPETHOMY BO-
€HHOMY IIPEMMYIIECTBY, TO OHM, OUYEBMHO, TaKXe
He JIO/DKHBI CYMTAThCA IPOTMBOIPABHBIMMU, KOIZIA
pedb M7eT He IPOCTO O BOEHHOM IPeMMYIecTBe B
X0Ile KaKoi-mbo BOEHHOI olepauyy, a O CaMOM
cymecTBoBaHuu rocygapcrsa.  Ilpencrasnsercs
HeIpaBOMEpHBIM TpeboBaTh OT MHOOro rocymap-
CTBa, YTOOBI OHO B C/Ty4ae HeOOXOAMMOCTY BbIOOpa
MEXZy COOCTBEHHBIM CYIeCTBOBaHMeM (M, 3Ha-
YUT, )KM3HAMIU COOCTBEHHBIX IPK/JaH) Y )KUSHAMM
IPaXK/JaHCKOT'O HaceleH)A BPayKeCKOro roCcyapcTBa
HOCTaBM/IO OBI BBILIIE MHTEPECHI ITOCIeHETO.

12 Oasug M. KOpBVIH B 3aK/lloyeHne CBOel CTaTbu npuxognT K CXxogHOMY BbiBOAY. OH nuwer, yto npuMeHeHne AaepHoOro
opyXxusa B 60onbLIMHCTBE cnyyaeB BefeT K HapyweHUo TexX UM MHbIX NMPpUHUMNOB FYMaHHOCTW, OAHAKO rocyaapcTtBo,
nprMeHuBLLEe €ro, MOXeT CCbI/1aTbCA Ha BOEHHYHO HeobXo4MMOCTb 1NN caM006op0Hy, 1 060CHOBAHHOCTb TaKMX onpaB,anmVl
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Kak HY>XHO HOHMMATb 3TO KTIOYeBOE IIOTIOXKe-
Hue? IlpemcraBisgercs, 4To caMoO CYIIeCTBOBaHMUe
TOCY[apCTBa HAXOUTCA IO YTPO30ii, ecu mopa-
JKeHJIe B BOOPY)XeHHOM KOH(IMKTe MOXET IIpuBe-
CTH K IIOTHOMY Pa3pyIIeHNIO 3TOT0 TOCYAApPCTBa, TO
€CTb YHUUTOXXEHNIO BCell CTPYKTYpPbl BIACTHBIX Op-
TaHOB 3TOTO TOCYAAPCTBA, OTCTPAHEHNIO OT JOJK-
HOCTH, @ HepeKo U (puanyecKoMy HUCTpeOIeHnIo
€ro TOCYHApCTBEHHBIX CIY)KAIUX, YCTaHOBJIEHME
MHOCTPAHHOTO T'OCHOJCTBA HaJ| TEPPUTOPHET 3TOTO
rOCyAapcTBa Mpy oMoy 160 IpsMOil BOGHHO
OKKYTIALIMI, TNO0 CO3JaHMA MapYOHETOYHOTO TIpa-
BurenbcTBa. (Hampumep, mmenHo sTo mpousomio B
Vpake B 2003 1. moc/e BTOp>KEHMA B 3Ty CTPaHY BO-
itck CIIIA 1 MX caTelInToB).

Xots m106071 BOOPY>KEHHBINI KOHQIMKT MOXKET
3aKOHYMTBCA MOPAKEHNEM KaKIOW U3 yIacTBYIO-
IMX B KOH(INKTEe CTOPOH, Aa/leKo He KaKfoe Ta-
KOe TIOpaKeHMe IPefiCTaBIAeT COOOI YyIrpo3y BbI-
KMBaHMIO TocymapcTBa. IIpusemem mpumep. Kak
M3BeCTHO, ¢ 1965 1o 1973 rr. u ¢ 2001 mo 2021 rr.
Boopy>xeHHble cubl CIIIA Benu akTuBHBIe 60€BbIe
feiictBust BO BoeTHame u B Adpranucrane. O6a atux
KOHQuKTa 3akoHWuch Heypadeit mast CIHIA -
Hofiiep)KuBaeMble UMM peXXUMbl pyxuymu, u CIIA
HPUIITIOCh TOPOIIMBO BBIBOAMUTb CBOM BOJICKA 13
3TuX rocygapcTs. OnHako, Kak B XOfie 9TUX KOH-
GIMKTOB, TakK ¥ APYIUX, B KOTOPBIX y4acTBOBAJIM
CIIA, nanpumep, B Kopee unu Vpaxe, cymecTso-
BaHIe 3TOTO TOCY/lapCTBa HMKOIZlA He HaXOAMIOCh
noft yrposoii. CIIIA Hukorza He yrpo>kajso BTOpXe-
HJe BbeTHAMCKMX MM MPAKCKUX BOVICK M, 3HAYUT,
npumerenne CIIA agepHOro opyxus B Xofe 9TUX
KOH(QIMKTOB OBIIO ObI HEIPABOMEPHBIM.

Kro ompenensder, HaxoguTcA 1M JaHHOE TO-
CYHApCTBO TIOfi YTPO30I YHUYTOXEHMA MU HeT?
OueBupaHO, BbICHINE JO/DKHOCTHBIE NNMIIA JAHHO-
r0 TOCYAApCTBa, MIMEMINe IPaBoO OTAATb IPMKa3
0 IpUMeHeHMH AfepHoro opyxud. IIpu atom mpn
OLIEHKe CUTYyal[)i OHU OYAYT PYKOBOACTBOBATbCA
CBOMMM TMYHBIMMU ITPEACTABIEHNAMNI O BO3HMKIIIEH
yrpose u croco6ax 60pp0bI ¢ Heto. XOTs KaKUX-/u-
60 HOPMaTMBHBIX KPUTEPYEB OLIEHKI TON VIV MHO
YTPO3bI, pasyMeeTcs, He CYIIeCTBYeT, MOXHO yKa-
3aTb O[JIH OYEBUJIHBINI KPUTEPUIL — 3TO COOTHOILE-
HIe CWJI, BOGHHBIX I 9KOHOMIYECKIX, MEeXY roCy-
lApCTBAaMY, YYACTBYIOIIMMM B 3TOM KOHQuKTe. B
koH@mukTe Mexay CIIA n JleMokpaTuyeckoit pe-
crry6mukoit BeeTHaM 6bITIO OYEBU/IHO, YTO IIPY JIIO-

00M pasBUTMM COOBITMII YTPO3BI CYILECTBOBAHMUIO
CIIA (o ne JIPB) Het. Ho ecnu rocyzapcTBo, o6ma-
flarolliee A7IlepHbIM OPY>KIEM, BCTYIIAeT B BOOPY>KeH-
HbIII KOHQIMKT C TOCYAAPCTBOM, IPEBOCXO/ALINM
€ro 4YMC/IEHHOCTDbIO Hace/IeHV s, BOEHHBIM U 9KOHO-
MMYECKVM IOTEHIIMATIOM, TO TaKasg yIpo3a MOXKET
BO3HMKHYTbD 1, C/IEflOBATE/IbHO, MOXKET BOSHUKHYTb
¥ HeoOXOAMMOCTDb MCIIONIb30BATh AJEPHOE OpyXie
PV HeO/IarompusATHOM TedeH!M KOHQIMKTA.

Taxoke HeOOXOIMMO YU THIBATD U HATINYNE Y CTO-
POH KOHQIMKTA COIO3HNMKOB J1 VX y4acTHe B BOCHHO-
HOMUTNYECKUX opraHusauusax. Ecim ycrasHble 1o-
KYMEHTbI JaHHO}I OpraHM3aLUy IPeJyCMaTPUBAIOT
OKa3aHJe IIOMOLIY BOOPY>KEHHBIMM CHJIAMU OTHUX
YJIEHOB 3TOJl OpraHM3aALUM JPYTUM, U €C/IU COBO-
KYIIHBI/I BOEHHBII M SKOHOMWYECKUI IIOTEHLVAT
Y/IEHOB JJAHHOJ OpraHM3alLMyl IPEBbIIIAET BOEH-
HBI/I ¥ 9KOHOMUYECKUII IOTEHLMAN TOCYJLapCTBa,
BCTYIIVBLIETO B BOOPY)XEHHBIIT KOHMIUKT C TI0OBIM
Y/IEHOM JIaHHOII OpraHM3aLy, TO BCe FOCYlapCTBa-
YJIeHbl JJAHHOJ OpraHM3alMy, HE3aBUCUMO OT pas-
MepOB VX BOCHHOJ MOIIM, MOTYT OBbITb LIe/IbI0 JIA
IpUMEHEHN:A AJIePHOTO OPYXKUs, HMOCKOIbKY KOH-
GMUKT ¢ Takoil BOEHHO-NIOMUTUYECKON OpraHm3a-
Ieil HeM30eXXHO CTaBUT IIOfl BOIIPOC CaMO Cylie-
CTBOBaHNE TaKOT'O TOCYapCTBa.

Boree HeACHBIM OCTaeTcss OTBET Ha BOIPOC 00
VICTIO/IHEHUM COO3HMYECKVX O00513aTe/IbCTB TOCYy-
[ApCTB, 0OMANAIIMINX AJEPHBIM OpYXMeM. 3arpe-
IIeHO /I TIPYMEHEHNE AJEPHOTO OPYXKUH, eCIn CY-
IIeCTBOBAHMIO CaMOTO TOCY[apCTBa, 00/Ia/jatolero
UM, HUYETO He YTPOXKaeT, HO BbDKMBAHME COI03HOTO
C HMM TOCY[)apCTBa, KOTOPOMY OHO 0053a/10Ch BCIO
HeoOXOAMMY0 BOEHHYI0 IIOMOIIb, OKa3anocCh IIOX
yrposoit? Cyzns no ¢popMynnpoBKaMm, UCIOIb30BAH-
HbIM MexxpayHaponsabiM CyznoMm, HeT. Kak roBopurcs
B 1.97 KoHCynbTaTMBHOTO 3aklioueHusa, Mexpy-
HapopnHblil CyJ He CMOT NIPUIATH K OIpefie/IeHHOMY
BBIBOJIY O NIPABOMEPHOCTH MM HEIPAaBOMEPHOCTU
UCIIO/Ib30BAHNA TOCY/JAPCTBOM AJEPHOTO OPYXKI:
JMMIIb B CIydae, KOIJA IIOf YIpo30ii HaXOUTCA
MMEHHO €ro CyIlleCTBOBaHMe, a He CYIlleCTBOBaHMe
COIO3HBIX C HYM TOCYHAPCTB.

Vsmenser mn BCTyIuieHne B cuy JloroBopa o 3a-
HpeleHnn AiepHoro opyxus 2017 r. opuanyecKyro
060CHOBaHHOCTD 3TOT0 BbIBOAA KOHCY/IbTaTUBHOTO
3axmoyeHnsa MexpyHapogsoro cyma OOH 1996 r.
[laeT 11 OHO OCHOBaHME IOBOPUTb O BO3HMKHOBE-
HIY 0OBIYHO-IIPAaBOBOI HOPMBI, HOJTHOCTBIO 3aIIpe-

OyneT onpenenATbCA TeM, HaCKONbKO CTeneHb 3TVX HapyLIeHU/ MPOMopLUMOHanbHa TeM BOEHHbIM LiensMm, KOoTopble
COOTBETCTBYIOLLEE rOCYAapPCTBO cTpemnTca goctuyb [Corwin 1987:290].
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marouleil mpuMeHeHne sAnepHoro opyxusa? Ilpen-
CTaBJIAETCA, YTO HeT.

Kak nsBecTHO, B fieHb mpuHATHA JloroBopa o
sanpemenun AgepHoro opyxus CIIA, Bemuxo-
Oputannsa u OpaHuyA — TPU IOCTOAHHBIX YIEHA
Cosera besonacuoctnu OOH, n Tpu rocymapcrsa,
obnaparoniye AepPHbIM OPYXXIeM, BBICTYIIMIIN C CO-
BMECTHBIM 3asB/IeHNEM, B KOTOPOM YKasasy, 4YTO
3T TOCYApCTBAa He MMEIOT HaMepeHMUsA IOJINCHI-
BaTh 1 paTuduuuposarb 310t Jlorosop. Tem caMbIM
He OygeT HUMKAaKMX M3MEHEHWil B 00s3aTelbCTBAX
3TUX TOCYHAPCTB B OTHOLIEHNN SAIEPHOTO OPYXKMA.
Hampumep, 311 rocyfiapcTBa He IPU3HAIOT YTBEPK-
JEHUI, COITIaCHO KOTOPBIM 3TOT JIoroBop oTpaxa-
eT U3MeHEHMA B OOBIYHOM MEX[[YHApOJHOM IIpaBe
VI KaKUM-71160 06pa3oM COIENiCTBYeT ero pa3Bu-
o [Nystuen, Egeland, Hugo 2018:32].

3 anBaps 2022 . pyKOBOAWTENN IIATU TOCYAPCTB-
nocrosiHHbIX 4neHoB Cosera besomacHoct OOH
BBICTYIIU/IA C COBMECTHBIM 3asB/IeHUEM, B KOTOPOM
TOBOPUTCSA O TOM, «4TO sAJepPHOE OPY»KIe — ITOKa OHO
IPOJIO/KAET CYIeCTBOBATb, — JO/DKHO CITYXXUTb
060POHNTETLHBIM LIe/LAIM, CAEP)KUBAHNIO arPeccuul 1
HPEOTBPAILEHIO BOJIHDI», I O CTPEMJICHUM U «JIajiee
YKpPeIUIATb Halllil HAIMOHA/IbHblE Mepbl 110 IIPefoT-
BpAllleHNI0 HECAHKIMOHMPOBAHHOIO IV Hempes-
HaMepeHHOTO IPUMeHeHMA ANePHBIX BOOPY>KeHMIT»,
HO He 0 HaMepeHMM 3TUX FOCYHApCTB OTKAa3aTbCA OT
MMEIOIETOCA Y HUX A[IePHOTO OPYXKIS MM B3ATb
Ha cebs1 0053aTeNbCTBO HUKOIZIA He IIPUMEHATD €ro.
Taxoke sty rocygapcTBa 3asgBUIM 00 MX IIPUBEPIKEH-
HOCTU «CBOVIM 0053aTe/IbCTBaM B paMKax JloroBopa
0 HepacpocTpaHenun sigepHoro opyxus (JHO),
BK/II0Yas1 Hallle 00s13arenbeTBO 1o Cratbe VI «B myxe
106poit BOMM BeCTM I1eperoBopsl 00 3 deKTMBHBIX
Mepax IO IpeKpalleHNI0 TOHKN AfIePHBIX BOOPYKe-
HMII B OmpKaitieM OyaylieM ¥ sIepHOMY pasopy-
YKEHMIO, @ TAKKe O JI0TOBOPE O BCEOOIIeM U TIOTHOM
pasopy)XeHun 1op, CTporuM 1 3hHeKTHBHBIM MeX-
[YHAPOIHBIM KOHTPO/IEM»'*, HI C/IOBOM He YIIOMs-
HYB O y)Xe pa3paOOTaHHOM ¥ BCTYMNAIOIIEM B CUITY
Jorosope o 3anpemenun AgepHoro opyxus 2017 r.

OO6bIYHbBIE HOPMBI MEK/[YHAPOIHOTO IIpaBa, TaK-
»Ke KaK 11 JOTOBOPHBIe, BO3HMKAIOT U CTAHOBATCS 0041~
3BIBAIOIIVIMI [/ TOCYZIAPCTB TO/IBKO C MX COI/IACH,
a He Bompeku eMy. Ecnu rocynapcTBa, obmajatoniye
ANEPHBIM OpYXMeM, a TaKKe HeMajoe KOMMIecTBO

IPYIUX TOCYAAPCTB He COIVIACHDI C 005A3aTebHOCTHIO
HOPM, YCTaHOBJIEHHBIX B JJoroBope o 3ampeleHumu
AJIEPHOTO OPYKVSI, TO OHM He CTaHYT [/l HUX 00513a-
Te/IbHBIMU B Pe3y/IbTaTe ero 3aK/TI0YeH A M KaK 00bI4-
Hble HOPMBI MEXIYHApOGHOTO IpaBa. Kak oTMeyaroT
HOpBeXck1e nccnenosarenu [.Hriocten, Y.Orenann,
T.I.Xyro, BO3MOXXHO, 0OBIYHAsI HOPMA MEXYHAPOJ-
HOTO IpaBa, 3allpeliaolas sAfjlepHOe Opy»XKue, BO3-
HUKHET B BeCbMa Hefla/lekoM Oy[IyIlieM, HO OHa BPAJ
nu OyzieT 06513aTeNbHOI /I TOCYAAPCTB, KOTOPbIE He
npumyT ee [Nystuen, Egeland, Hugo 2018:33]. V] oun
HO/IYEPKIBAIOT, 4TO JJOrOBOP 0 3aIpeleHNN AepHO-
rO OpyXus He ObUT pa3paboTaH C IebI0 HAJIOXKNUTD
I0pUAMYecKyie 00s3aTeNbCTBa Ha TOCYAPCTBa, KOTO-
pble He IPYCOEANHATCA K HEMY.

4. 3aKknoueHne

Berynnenne B cuny Jlorosopa o 3anpeljeHun
AapnepHoro opyxus 2017 I. He BHEC/IO IIPYHLINIINAIIb-
HBIX U3MEHEHNIT B YPerynupoBaHue BOIpoca o Ipu-
MEHEHMM AfepHOro opyxus. Xorsa stor [lorosop
HOTHOCTBIO 3allpelliaeT Takoe IpJMeHeHue U Tpedy-
eT YHUYTOXXEHM: BCeX MMEIOIMXCA Y HEro 3aIacoB
rOCY[ApPCTBAMM-YYaCTHMKAMM, B HACTOsIlee BpeM:
HM OJJHO I3 TOCYAPCTB, 00/IaaolyIX A/IePHBIM OpY-
K1eM, K HeMy He TIPUCOeVIHI/IOCH I, COOTBETCTBEH-
HO, IIOJIOKeHMA 9Toro Jlorosopa Ha HUX He pacIpo-
CTpaHAITCA. B OTHOIIEHMM IpYMeHeHM:A AJEepHOro
OPYXXMsA 3TUMM TOCY[APCTBAMU IO-IIPEXHEMY Jieii-
CTBYIOT OTpaHI4eH s, ChOPMYIMPOBAHHBIE OOIIMI
HOPMaMJ MEXYHapOJHOIO I'yMaHUTapHOIO IIPaBa,
IpOaHaNM3MpoBaHHble B KOHCYIbTaTMBHOM 3aKIIO-
yenuu MexpaynapogHoro Cyma OOH ot 8 mrona
1996 r. IlpencraBinAeTcs, 4YTO OCHOBHbIE MTONOXKEHNS
3TOro KOHCYNIBTaTMBHOIO 3aK/II0YEHUSA COXPAHSAIOT
CBOIO CHJTY 1 B HACTOLIlee BpeMs, IIOCKO/IbKY 3a IIPO-
HIeiIIee C MOMEHTA €T0 BbIHECEeHNA BpeMs He I10sABU-
JIOCh KaKMX-/1MO0 HOBBIX YHMBEPCATbHBIX MEX/yHa-
POJHO-IIPAaBOBbIX HOPM, CTABSAIIMX 3TV HOJIOKEHM:
o7, coMHeHue. B coorBeTcTBUM ¢ HUMU Mex/yHa-
pozubiit Cys, OOH He o6Hapy>u1 3ampeTa Ha IIpu-
MeHEHMe SANIEPHOTO OPY>KUs B TOM CIIydyae, KOrza
CaMo CYIeCTBOBaHUE TOCY[APCTBA, BHIHYK/IEHHOTO
HpUOETHYTh K TAKOJ Mepe, 0Ka3anoch HOJ yIPO30it.
XoueTcs HajeeTcs, YTO TaKasA CUTYyallMs OCTAHETCSA
JIAIID TUIOTETHYECKOIL.

> CoBMECTHOE 3asB/IeHUe NIMAEPOB MATU rOCYAapcTB, obnafjalolwyx AAEPHbIM OPYXKMEM, O MPEAOTBPALLEHNN ALEPHON
BOWMHbI 1N HeJoMyLeHNW TOHKU BoopyKeHui. 03.01.2022. foctyn: http://kremlin.ru/events/president/news/67551 (pata

obpatyeHus: 10.07.2022).
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THE ICAO COUNCIL AS
A DISPUTE SETTLEMENT BODY:
THEORETICAL AND PRACTICAL ISSUES

INTRODUCTION. Achieving the goals of interna-
tional legal regulation of a particular area of inter-
State relations depends mainly on the existence of an
effective dispute settlement mechanism. In the field of
international air law, such powers are attributed to
the Council of the International Civil Aviation Or-
ganization (hereinafter - ICAQ), established under
the Convention on International Civil Aviation of
1944 (hereinafter - the Chicago Convention).

The Council's activities in this area cannot be called
fruitful. Since the establishment of ICAO in 1947, the
Council has not issued a single decision on disputes
that have been brought before it. States have proved
to be reluctant to use the dispute settlement mecha-
nism established under the Chicago system. This is
mainly due to the imperfection of the relevant pro-
visions of the Chicago Convention, which for many
years have been the object of criticism in interna-
tional legal doctrine. Moreover, the provisions of the
Chicago Convention do not answer the question re-
garding the legal nature of the Council as a dispute
settlement body and the limits of its competence. The
issue of the Council's competence has been consid-
ered twice by the International Court of Justice of the

Moscow Journal of International Law - 3 - 2022

United Nations (hereinafter - IC]). The judgments is-
sued by the IC] have not, in our view, resolved the
existing legal problems but instead have contributed
to further ambiguity. Furthermore, this topic has
become especially relevant in light of the fact that in
March 2022 the Netherlands and Austria initiated
a dispute settlement procedure in the Council under
Article 84 of the Chicago Convention against Russia
for the downing of Malaysian civil aircraft in 2014.
In these circumstances, the Council's de facto role in
resolving international civil aviation disputes needs
to be clarified

MATERIALS AND METHODS. This paper exam-
ines the provisions of the Chicago international legal
regime governing dispute settlement in the Council.
The authors also analyse the established State prac-
tice in the application of Chapter XVIII of the Chi-
cago Convention. Particular attention is given to
legal doctrine, where several international legal con-
cepts emerge to resolve existing legal problems. The
methodological basis consists of general scientific and
special research methods, including analysis, synthe-
sis, systematisation, as well as formal-legal, formal-
logical and critical-legal methods.
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RESEARCH RESULTS. The Council as a dis-
pute settlement body has a dual legal nature. This
is reflected in the fact that in procedural terms the
Council is similar to international judicial bodies in
many aspects, but a number of features concerning
the composition of the Council and the opportunity
to appeal the decision issued prevent it from quali-
fying as a judicial body. This calls into question the
power of the Council to issue legally binding deci-
sions and the existence of its jurisdiction per se. State
and Council practice also confirms that the Council
under Chapter XVIII of the Chicago Convention
acts as a mediator, which contrasts with the recent
decision of the IC] on the Qatar Air Blockade case,
under which the Council has jurisdiction. Moreo-
vet, the Chicago Convention provides sanctions for
non-compliance with Council decisions, which does
not allow the Council to be considered as a media-
tor. Equally controversial was the IC] finding that the
Council, in settling disputes arising from the Chicago
Convention (the Transit Agreement or other trea-
ties), could examine issues outside their scope.

DISCUSSION AND CONCLUSIONS. The unclear
legal status of the Council as a dispute settlement
body, which was promoted by the controversial de-
cision of the ICJ] on the Qatar Air Blockade case,
makes the mechanism under Chapter XVIII of the
Chicago Convention highly ineffective. It is doubtful

that states, consistently seeking legal certainty, would
initiate proceedings in the Council under the exist-
ing international legal framework. As a result of the
analysis of international legal concepts that propose
the modernisation of the Chicago Convention dis-
pute settlement mechanism, the authors conclude
that either the establishment of a permanent arbitral
institution within the structure of ICAO or the modi-
fication of the text of Chapter XVIII of the Chicago
Convention so that the ICAO Council would act only
as a mediator would be the preferable options. The
authors share the position of lawyers who point to
the need to negotiate new universal international law
norms in the field of air law.

KEYWORDS: ICAO, Chicago Convention, dispute
settlement in international air law, International
Court of Justice, ICAO Council competence, Qatar
Air Blockade, progressive development of interna-
tional air law
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COBET MKAO KAK OPTAH
MO PA3PELUEHUIO CIOPOB:
TEOPETUYECKHUE N NMPAKTUYECKUE

NMPOBJIEMbDI

BBEJEHME. Jocmusierue ueneii menoyHapooHo-
1paso6ozo  pezynuposanus onpedeneHHoli cgepol
MeH20CYOaPCMEeHHbIX OMHOUEH U 60 MHOZ0M 306U~
CUM 0t HATUMUS IPPHeKMUBHO20 MEXAHUIMA Ypey-
NUPosaHus cnopos. B ompacnu mendyHapooHozo
8030YUIHO20 NPABa N000OHbLe NOTHOMOUUS OMHece-
HolL k komnemenyuu Coserma MexdyHapooHoii opea-
Huzayuu epaxoarckoii asuavyuu (oanee — MKAO),
yupexoénnoii 6 coomeemcmeuu ¢ Koneenyueii o
MeHOyHapoOHotL epaxcoarckoli asuauuu 1944 2. (da-
nee — Yukaeckas KOHBEHUUS).

Lesmenvrocmo Cosema 6 amoti 0bnacmu Henv3s HA-
3gamv nnooomeoproti. C momeHma yupemoeHus
MIKAO 6 1947 2. Cosem He 8biHec HU 00HO20 PeUIeHUS
10 cnopam, nepeoaHHuIM Ha e2o paccmomperue. Iocy-
dapcmea, Kak nokasviéaerm Npakmukad, HeOXOMHo
npubezatom K ycmanosneHHomy 6 pamkax Yukazckoil
CUCINeMbL MeXaHUusMy paspeuieHus cnopos. Bo mo-
20M 3110 00BACHSEMCS HECOBEPUUEHCIBOM COOMEEN-
cmeyrouux nonoxenuii Juxaeckoti KOHeeHUUU, KO-
mopule ys#e Ha NPOMSIHEHUU MHOLUX JIet ABTIOMCS
000eKMOM  KPUMUKU 8 MeHOyHAPOOHO-NPABOBoL
doxmpute. Bonee mozo, nonoxenus Yukaeckoti KoH-
BeHUUU He 0arom 00HO3HAHHO20 OMeema Ha 60NPOC O
npasosoii npupode Cosema VIKAO xak opeana no
paspeuieruro cnopos u npeoenax e2o KomnermeHuuu.
Bonpoc xomnemenyuu Cosema 06as#0vl. paccmampu-
sancs 8 Mesxoynapoorom cyoe OOH. BoirecerHvle um
peulenus, Ha Al 8327110, He PA3PeUUIL CYyuLecmeyro-
usUe npasosvle NPobaEMb, d, HANPOMUS, BHECTIU euje
bonvutyto HescHocmb. Bonee mozo, ocobyto axmyarns-
HOCb 0aHHAS Mema NPUOBPena 6 ceeme mMozo, 4o 6
mapme 2022 e. Hudepnanovl u Aécmpus unuyuupo-
sanu 6 Coseme npoyedypy paspeuieHuss cnopos no
cm. 84 Yukaeckoti koHseHuuu 6 omuouteHuu Poccuu 8
€831 C KPYUleHUeM MATIA3UTICKO20 2PANOAHCKO020 603-
dyuiHoeo cyoHa 6 2014 2. B dannvix o6cmosmeny-
CM6ax 603HUKAEM HEOOX0OUMOCHb YIMOUHEHUS CTl0-
susuezocs de facto nopsaoxa dessmenvHocmu Cosema
VIKAO 6 cpepe paspeuseruss Men0yHAPOOHbIX cHOPOB
8 0071aCMU 2PANOAHCKOU ABUAUUU.

MATEPUAJIbI I METO[IBI. B danroti pabome uc-
cnedytomes nonoxceHus Juxazckoii KOH6eHYUU, AKMbl
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opearos MKAO u pewenus MexcoyHapooHozo cyoa
OOH, xomopvle 6 c60eii cO80KYNHOCHU POPMUPYIOM
CYULECTNBYIOUAUTE  MeNOYHAPOOHO-NPABOBOL  Peum
paspewenus cnopos 6 Coserne. Asmopvl make pac-
CMAMPUBAIOM CTIONUBULYIOCS NPAKMUKY 20CY0apCme
no npumensio enasvl XVIII Quxasckoil KOHEEHUUU.
OmdenvHoe 8HUMAHUE YOeneHO 0OKMPUHATLHBIM UC-
MOYHUKAM, 6 PAMKAX KOMOPbIX 603HUKAIOM MexHc0y-
HAPOOHO-NPABOBble KOHUENUUU, NPU3BAHHbIE paspe-
WUMb  Cyuecmeyroujue  npasosvle  NPooIeMb.
Memodonoeuueckyro 0cHO8y cocmasniam o0useHay -
Hble U CneyuanbHole Memoobl UCCIE008AHUS, KOMOpble
BKTIIOUAIOM 6 Ce0Sl AHANU3, CUHIME3, CUCeMAmu3a-
Uuro, a makdie PopmanvHo-1pUOUtecKuti, opmany-
HO-7I02UHeCcK ULl U KPUMUKO-NPAB0BOTE MemoobL.

PE3VJIBTATBI MCCIIEHOBAHUS. Cosem kak
0pean no paspeuieHur0 cnopos umeern 080LCHIEEH-
Hy10 npasosyw npupody. Buiparcaemcs smo 6 mom,
4mo ¢ MOUKU 3PeHUS NPOUECCYanvHbIX ACHeKmos
Cogem 80 MHOZOM CXOM C MEHOYHAPOOHLIMU CYOeb-
HbIMU 0p2aHamu, 00HAKO PO 0cobeHHOCmell, Kacaro-
wuxcs cocmasa Cosema u 603MOMHOCIU 004 aO-
BAHUS BbIHECEHH020 DPelleHUss, He NO03607AM €20
keanuduyuposamv 6 maxom xauecmee. B amoii
C6A3U B603HUKAEM 60MPOC O BO3MONCHOCU BblHECe-
Hus Cosemom 10puduUecku 0053616a10UUX petteH Uil
U HAnuMUU y He2o topucouxyuu per se. Ilpaxmuxa
eocyoapcme u Cosema maksice noomeepuodaem, 4mo
Cosem 6 pamxax enaevt XVIII Yuxazckoti koHeeH-
Uuu akmuuecku 6vinonHAem QyHKUUU nocpeoHU-
Ka, 4mo KOHMpacmupyem ¢ HeOABHUM peuleHuem
Mexcoynapoornozo cyoa OOH no deny 0 8030yuiHotl
6nokade Kamapa, u3 komopozo cnedyem, umo Co-
eem obnadaem topucoukyueti. bonee moeo, Hukae-
CKasg KOHBEHUUS npedycmampuedaem HAn0KEHUe
caukyuii 3a HesvinonHenue pewsenuti Cosema, 4mo
He nossonsem paccmampusamv Cosem kax nocpeo-
Huka. He menee cnoprvim aengemcs u 6v1600 Medx-
dynapooHozo cyoa OOH o mom, umo Cosem, npu
paspeudeHul cnopos, evimexarouiux u3 Juxaecxoi
koneenyuu (CoenawieHus o mpanzume unu UHbLX
002060p08), MOIHEM PAcCMAMPUBAms 60nPOCyl, HA-
X0O0AUUECS 30 NPedenamu Ux ciepul pecynuposaHus.
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OBCYXIEHUA YV BbIBOJIbI. Heschuwii npaso-
6oii cmamyc Cosema Kak opzaHa no paspeuteHuro
CNOPO8, YCMAHOBTIEHUI0 KOMOPO20 CNOCOOCE06aI0
HeoOHo3HauHoe peuserue MewdynapooHoeo cyoa
OOH no deny o 6030yuinoti 6nokade Kamapa, dena-
em ycmanosnennuill 8 enase XVIII Yukazckoii KoH-
BEHUUU MeXAHU3M Kpaiine HeadpexmusHoim. Mano-
BEPOAMHO, MO 20CYOAPCMBa, NOCIe008amenbHo
cmpemsAcy K npasosoti onpedeneHHocmu, Oyoym
uHuyuuposamo pasbupamenvcmea 6 Coseme npu
cyujecmeyouem MerOyHapooHO-npasosom pezyi-
posanuu. B pesynvmame ananusa mexoyHapooHo-
npasosvix KOHUENUUil, 6 Pamkax Komopoix npeona-
2emMcsT MOOEPHUSUPOBANL MEXAHUSM Pa3peuterus
cnopos no Juxaeckoti KOH6eHUUU, ABMOPbL NPULUTIU
K 601800y, 4mMo Haubosee NPeONOUMUMenvHbIM 64-
puarnmom 6ydem nubo yupesxoeHue NOCOTHHO Oeli-
cmeyouezo0 apoUmpaNHozo yupesoeHus 6 pamkax
cmpyxkmypor IKAO, nubo usmerenue mekcma 2na-
évl XVIII Yukaeckoil KOH8eHUUU mMakum o6pasom,
umobvr Cosem VIKAO 8bimonHAN UCKIIO4UMENbHO
nocpeoHuueckue PyHKUUU 6 Kauecmee opeaHa no

1. ICAO Council as a dispute settlement body:
general characteristics

1.1. Dispute Resolution under the Chicago System
rovisions concerning the dispute settlement
procedure are contained in Chapter XVIII of
the Chicago Convention. As laid down in Ar-

ticle 84, "if any disagreement between two or more
Contracting States relating to the interpretation or ap-
plication of this Convention and its Annexes cannot
be settled by negotiations, it shall, on the application
of any State concerned in the disagreement, be decided
by the Council". A State which is the disputing party
cannot take part in its settlement in the Council. It is
also possible to appeal a decision of the Council to the
ICJ or an ad hoc arbitral tribunal. If one party does not
recognize the competence of the IC]J or the parties are
unable to agree on an arbitral tribunal, the dispute shall
be settled by an arbitral tribunal constituted pursuant
to Article 85 of the Chicago Convention.

Chapter XVIII also provides rules to ensure the im-

plementation of Council decisions. So, the States, based

paspeueruro cnopos. Aemoput pazoensiiom no3unyuo
10PUCOB-MENOYHAPOOHUKOS, KOMOpvle OmmeHa-
101 HE0OX00UMOCMb CO2IACOBAHUST HOBbIX YHUBEP-
CATIbHBIX MEHOYHAPOOHO-NPABOBBIX HOPM 6 0071aCTNU
MeH0yHAPOOHO20 NPaAsa.

KIIIOUEBDBIE CIIOBA: JIKAO, Yuxaeckas koH-
BeHUUSA, paspeuteriie CNOPo6 6 Mex0yHAPOOHOM 603-
Oywrom npase, MexoyHnapooruiii cyd OOH, komne-
menyus Cosema MKAO, e6030ywnas 6nokada
Kamapa, npozpeccusroe paszsumue mexmoyHapooHo-
20 6030yUiH020 NPasa

U1 HUTUPOBAHMA: Vsanos I.B., JoHaka-
HaH B.I. AWM. 2022. Coser VIKAO xak opran 1o
paspelIeHnIo CIIOPOB: TeOpeTIYecKue M MPaKTIde-
CcKue TIpoOyIeMbl. — MocKOBCKULL H#ypHAT MexOyHa-
poorozo npasa. Ne 3. C. 33-48. DOL: https://doi.
0rg/10.24833/0869-0049-2022-3-33-48

ABWIOpbl 3as8615910m 00 omcymcmeuu KOH¢ﬂuKma
uHmepecos.

on Article 87, committed themselves not to make their
airspace available to airlines that do not comply with
the final decisions of the Council. Moreover, if States
do not fulfil this obligation, then the Assembly has the
right to suspend the voting rights of such a State in the
Council and the Assembly.

The above mechanism is used not only to resolve
disputes arising from the provisions of the Chica-
go Convention. The provisions of the International
Air Services Transit Agreement of 1944 and the In-
ternational Air Transport Agreement of 1944 at-
tribute to the competence of the ICAO Council the
power to settle disputes arising from the application
and interpretation of these treaties. Subsequently,
some international treaties also include a reference
to Chapter XVIII of the Chicago Convention as the
rules establishing the procedure for dispute settle-
ment under these treaties. As a result, the ICAO
Council transformed itself into a body tasked with
resolving various disputes in the field of civil avia-
tion, not just those arising under the Chicago Con-
vention'. The expanded powers of the ICAO Coun-

' Tovmasyan M.D. Aktual'nye problemy peresmotra konventsii o mezhdunarodnoi grazhdanskoi aviatsii: Chikagskoi kon-
ventsii 1944 goda. Diss...kand. yurid. Nauk [Relevant issues for the revision of the 1944 Convention on International Civil Avia-
tion. Thesis for the degree of Candidate of Juridical Sciences]. Moscow. 2001.P. 112.
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cil were confirmed at the first session of the ICAO
Assembly in 19477

Legal doctrine identifies several technical and legal
drawbacks in Chapter XVIII of the Chicago Conven-
tion [Balakhovskii 1986:162-163]. Firstly, Article 84
enshrines that the dispute settlement procedure of the
Council may be initiated at the request of "any State
concerned in the disagreement” and that an appeal
may be lodged by "any contracting State". Based on
this, some lawyers point to a conflict: a dispute can be
referred to the Council by any State, but only a State
party to the Chicago Convention has the right to ap-
peal the final decision of the Council. Secondly, Article
84 provides for an option to appeal the Council's deci-
sion to the ICJ or an ad hoc arbitral tribunal. Still, it
is argued that the wording of Article 85 implies’ that
recourse to an arbitral tribunal is only possible if one of
the parties to the dispute does not recognize the com-
petence of the ICJ.

In our opinion, the above critical assessment of the
provisions of the Chicago Convention is not justified.
According to Article 31 of the 1969 Vienna Convention
on the Law of Treaties, the terms of the treaty should be
interpreted in their context. Consequently, the phrase
"any State concerned in the disagreement” should be
considered synonymous with "any contracting State"
that is a party to the dispute. Otherwise, based on a
restrictive interpretation of these provisions, a situa-
tion may emerge where a dispute arises between two
or more States parties to the Chicago Convention over
its interpretation and application; still, the Council
will proceed to resolve it at the request of a third state.
Moreover, this State, not being a party to the Chicago
Convention, should be "involved in this dispute”, but
it is not entirely clear on what legal grounds because
it does not have the rights and does not bear obliga-
tions under this agreement. In our opinion, such an in-
terpretation leads to clearly absurd results. From this,
we can conclude that only a State party to the Chicago
Convention can initiate the consideration of disputes
in the ICAO Council.

The problem of the possibility of appealing the
Council's decision to an ad hoc tribunal also seems

far-fetched. Article 84 unambiguously establishes a
dispositive norm allowing States to appeal the Coun-
cil's decision either to the IC] or to an ad hoc arbitral
tribunal. In the light of this provision, it would not be
entirely correct, in our view, to assert any hierarchy
between these avenues of appeal based solely on the
wording of Article 85.

Moreover, given that all States Parties to the Chica-
go Convention are members of the UN and, therefore,
ipso facto parties to the ICJ Statute, it is implausible
that specific problems with the practical application
of the provisions discussed above will arise [Vaugeois
2016:2]. The wording of Article 84 is a clear example of
how irrelevant the norms of the Chicago Convention
are to the regulation of contemporary international re-
lations in the use of airspace.

1.2. ICAO Rules for the Settlement of Differences

In 1957, the ICAO Council approved the Rules for
the Settlement of Differences (hereinafter - Rules)*.
Some ICAO documents explicitly state that they were
developed in strict accordance with the Rules of Court
of the International Court of Justice (hereinafter — IC]
Rules)®. The Rules provide for the memorials, counter-
memorials. The respondent has the opportunity to
submit a preliminary objection to the competence of
the ICAO Council to consider the issue presented by
the applicant. The parties may submit additional writ-
ten proceedings followed by an oral hearing stage in
the case.

A number of the Rules provisions can be used by
the Council in order to avoid making a final decision
on a case [Bae 2013:74]. So, based on Article 6 of the
Rules, the Council, after presenting a counter-memo-
rial, may call the parties to direct negotiations. Accord-
ing to Article 14 of the Rules, the Council may resort
to this method of dispute settlement at any stage of the
proceedings. In any case, the Council can set a time
frame for the completion of negotiations. As will be
shown below, this mechanism is the primary method
of dispute settlement within ICAO.

Among the controversial aspects of this document
it should be noted that there are no provisions that

2 ICAO: Resolutions Adopted by the First Assembly . P. 20-21. URL: https://www.icao.int/Meetings/AMC/MA/Assembly%20

15t%20Session/A1_p45.djvu (accessed 28.01.2022).

3 Under Article 85 of the Chicago Convention, "If any contracting State party to a dispute in which the decision of the Council
is under appeal has not accepted the Statute of the Permanent Court of International Justice and the contracting States par-
ties to the dispute cannot agree on the choice of the arbitral tribunal, each of the contracting States parties to the dispute shall

name a single arbitrator who shall name an umpire"

4 ICAO: Rules for the Settlement of Differences. URL: https://standart.aero/en/icao/book/doc-7782-rules-for-the-settlement-

of-differences-en-cons (accessed 28.01.2022).

5 ICAO: Review of the Rules for the Settlement of Differences. URL: https://www.icao.int/Meetings/LC37/Documents/
LC37%203-2%20EN%20Rules%20Settlement%20Differences.pdf (accessed 28.01.2022).
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would establish special requirements for voting in the
Council when it rules on disputes. According to the
general rule set in Article 52 of the Chicago Conven-
tion, the Council decides by a simple majority vote of
its members. However, a situation may arise where a
majority of the Council is parties to a dispute; conse-
quently, the Council will not be able to make a final
decision, as the parties to the dispute will be deprived
of their right to vote. This circumstance, reflected in
Article 84 of the Chicago Convention, has also been
criticized because the Sates involved in the dispute do
not have the opportunity to express their legal position
in a decision. This provision seems particularly con-
troversial given that the IC] Statute enshrines the right
of parties to elect judges of their nationality [Sanchez
2010:35].

In the foreseeable future, it is likely that the text
of the Rules will be amended [Zhang 2021:139-141].
Thus, in 2017 the Council requested the Secretariat to
review the Rules to determine whether there is a need
to review and update them®. The Secretariat concluded
that the matter should be referred to the ICAO Legal
Committee, and it was included in the work program
of the Legal Committee at its 37th session’. The Secre-
tariat pointed out the need to bring the Rules into line
with the provisions of the ICJ Rules, which have been
amended several times since 1957.

The Legal Committee at its 38th session had be-
fore it a Progress report on The Working Group for
the Review of the ICAO Rules for the Settlement of
Differences® (hereinafter - WG-RRSD). According to
this document, proposed amendments to the Rules
can be divided into two groups: changes for which the
WG-RRSD has reached a high level of agreement, and
changes that require further consideration by the WG-
RRSD.

The first group includes aspects that do not affect
the essence of the ICAO Council as a dispute settle-
ment body. Thus, in the Draft Revision to the Rules ap-
peared provisions on the use of electronic documents
and virtual proceedings. In addition, many points re-
lated to the procedural aspects of preliminary objec-
tions have been clarified. So, for example, it is proposed
to introduce into the text of the Rules "admissibility" as
ground for a preliminary objection.

5 |bidem.

The second group of proposed amendments to
the Rules includes provisions, some of which are also,
in our opinion, of a purely technical nature. Among
them: the clarification of Article 2 of the Rules on the
need for a preliminary attempt to resolve a dispute
through negotiation and the clarification of Article 3
of the Rules regarding the possibility of the Council to
involve experts in the dispute settlement process. The
other amendments from the second group have a more
significant nature. It is proposed to extend the provi-
sions of the Rules application to all disputes submitted
to the Council, to limit public access to the proceed-
ings records (fully or until the moment of rendering
a decision); to stipulate an obligation for the Council
to reflect legal and factual reasons in the decision; to
review the interpretation of the term "majority" in Ar-
ticle 54 of the Chicago Convention in order to ensure
that the Council can render a decision if a majority of
its members are parties to the dispute; as well as to
establish the right of the Council to impose provisional
measures.

In general, we can see that the Draft Revision to the
Rules is more inclined towards the judicial procedure.

1.3. Dispute settlement practice within the ICAO
Council

Since the ICAO foundation, the dispute settlement
mechanism under Chapter XVIII of the Chicago Con-
vention has been used to resolve seven disputes. The
authors believe it is necessary and appropriate to con-
sider them [Milde 2016:204-209; Dempsey 1987:562-
564].

India v Pakistan (1952) Pakistan's restricted zone
along the border with Afghanistan effectively prevent-
ed direct air traffic between Delhi and Kabul. India ar-
gued that this violated Articles 5 and 6 of the Chicago
Convention and the Transit Agreement. The Council
did not issue a final decision. The parties resolved the
conflict through negotiation, as recommended by the
Council.

Great Britain v. Spain (1967) The dispute con-
cerned the legality of the establishment by Spain of
exclusion zones in the Gibraltar airspace. The consid-
eration of the dispute was postponed indefinitely at the
request of both parties.

7 ICAO: Work programme of the organization in the legal field. URL: https://www.icao.int/Meetings/a40/Documents/WP/

wp_078_en.pdf (accessed 28.01.2022).

8 ICAO: Progress report on the work of the Working group for the review of the ICAQ rules for the settlement of differences
(WG-RRSD). URL: https://www.icao.int/Meetings/LC38/Documents/WP/LC38%20WP%202-1%20PROGRESS%20REPORT%20
ON%20THE%20WORK%200F%20THE%20WG-RRSD_EN.pdf (accessed 28.01.2022).
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Pakistan v. India (1971) The reason for the dispute
was the suspension of Pakistan aircraft overflights over
India. India appealed the Council's competence in this
dispute to the ICJ, but the decision was in favour of Pa-
kistan. The dispute was resolved by the parties on their
own after the formation of East Bangladesh as an inde-
pendent State. This dispute, as some lawyers write, was
settled entirely within the dispute settlement mecha-
nism of the Council [Gariepy, Botsford 1976:357].
Technically speaking, such a position is very contro-
versial since the Council did not formally make a final
decision under Article 84 of the Chicago Convention.

Cuba v. the USA (1998) In 1996, two aircraft oper-
ated by Brothers to the Rescue (a non-profit organiza-
tion, which had repeatedly dropped propaganda leaf-
lets) were shot down on the high seas by the Cuban
Air Force. The incident resulted in the deaths of three
citizens and one US resident. In response, US authori-
ties closed their airspace to Cuban aircraft. The dispute
was resolved by agreement between the parties, and
the Council did not issue a final decision

US v. EU (2000) The dispute concerned EU Regu-
lation No. 925/1999°, which established aircraft engine
noise requirements that were not met by US aircraft
and therefore they could not operate within the EU.
The dispute was resolved through negotiations, and the
Council did not make a final decision.

Brazil v USA (2016) The dispute arose out of a
disagreement over "the interpretation and application
of the Convention and its Annexes" in connection with
the 2006 collision between a Brazilian Boeing and an
American private jet. The dispute has not been finally
settled, but it is unlikely that the Council will take a
final decision on the matter. The parties suspended the
process of the Applicant's response to the respondent's
counter-memorial and now parties are engaged in ne-
gotiations'. At the 40th session of the ICAO Assembly,
Brazil and the United States submitted a paper on State
cooperation under Article 12 of the Chicago Conven-
tion'".

Qatar v. Bahrain, Egypt, United Arab Emirates
and Saudi Arabia (2017) The dispute arose due to the
acts of the respondent States, which prohibited the use
of national airspace and flight information areas for

Qatari aircraft. The defendants attempted to challenge
the competence of the ICAO Council to adjudicate
the dispute in IC]J, but the judgment was rendered in
favour of Qatar. The blockade was lifted due to agree-
ments reached at the 41st Gulf Cooperation Council
summit in January 2021.

It appears from the disputes that in the entire pe-
riod of ICAQO's activities no dispute has been finally
resolved in accordance with the provisions of Chapter
XVIII of the Chicago Convention. This may indicate
the inefficiency of the Chicago Convention mecha-
nism, which is due to several objective factors that will
be discussed below.

2. The competence of the ICAO Council to settle
disputes: ICJ approach

2.1. Formulation of the problem

The wording of Article 84 of the Chicago Conven-
tion raises problems in determining the applicability
of the dispute settlement mechanism under Chapter
XVIII to a particular situation. It establishes that the
ICAO Council has the competence to settle disputes
"concerning the interpretation or application” of the
Chicago Convention and its Annexes. However, prac-
tice shows that deviation from the norms of the Chi-
cago Convention is not always directly related to the
interpretation and application of the provisions con-
tained therein. Their breach may result from a dispute
for which the application of the Chicago Convention
alone would not be sufficient. This raises the question
of whether the ICAO Council has the competence to
consider such disputes.

This legal issue has twice been the subject of a dis-
pute in the ICJ. It is worth noting that "each new IC]
decision offers not only the lawful elimination of this
dispute as such but also the enrichment of the legal
arsenal for the prevention or fair settlement of future
disputes” [Vylegzhanin, Kalamkaryan 2012:26]. Also,
the ICJ in its practice consistently adheres to earlier de-
cisions. Among other things, the ICJ is the competent
body for appealing the decisions of the Council. Based
on the above-mentioned circumstances, it can be con-
cluded that the decisions of the IC] on this issue should

® EU: Council Regulation (EC) No. 925/1999 of 29 April 1999 on the registration and operation within the Community of cer-
tain types of civil subsonic jet aeroplanes which have been modified and recertificated as meeting the standards of volume |,
Part Il, Chapter 3 of Annex 16 to the Convention on International Civil Aviation, third edition (July 1993). URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31999R0925&from=EN (accessed 28.01.2022).

19 See ICAO Annual Report 2019. URL: <https://www.icao.int/annual-report-2019/Pages/supporting-strategies-legal-and-
external-relations-settlement-of-differences.aspx (accessed 28.01.2022).

" ICAO: Article 12 of the Chicago convention: communication mechanism and guidelines to support its implementation.
URL: https://www.icao.int/Meetings/a40/Documents/WP/wp_101_en.pdf (accessed 28.01.2022).
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be considered as a modern interpretation of the provi-
sions of Article 84 of the Chicago Convention.

2.2. India vs Pakistan (1972)"

In August 1965, military clashes broke out between
India and Pakistan. It led to the interruption of air traf-
fic between these two countries. In February 1966, the
countries agreed to resume air services on "the same
basis as before August 1, 1965". In 1971 an Indian air-
craft was hijacked in Pakistani territory. As a result,
India closed its airspace to Pakistani aircraft. This re-
sulted in Pakistan's complaint to the ICAO Council
against India for violating Article 5 of the Chicago
Convention and Article 1 of Section I of the Transit
Agreement. The ICAO Council acknowledged that it
had jurisdiction over the dispute, but India decided to
challenge the validity of the decision before the IC].

India’s position in this dispute was based on two
main arguments:

1) From August 1965, the Chicago Convention and
the Transit Agreement ceased to govern relations be-
tween India and Pakistan. After February 1966, India
and Pakistan established a "special regime" that pro-
vided exclusively permissive use of Indian airspace.

2) The hijacking of an Indian plane on Pakistani
territory in 1971 should be qualified as a material viola-
tion of the Chicago Convention and the Transit Agree-
ment. Proceeding from this, India, in any case, had the
right to suspend the treaties on the basis of the norms
of general international law; therefore, the considera-
tion of this issue is outside the powers of the Council.

These arguments were aimed primarily at proving
that, for some reason, the Chicago Convention and the
Transit Agreement are not in force for the States. Pa-
kistan argued that the agreement reached in February
1966 implied the resumption of flights based on the
provisions of the Chicago Convention and the Tran-
sit Agreement, rather than a "special regime". The IC]J
found that Pakistan had not received an unequivocal
statement on the suspension of the treaties, and all
notifications from India were related to aircraft flights
rather than international treaties. India's objection
that its actions were outside the scope of the Chicago
Convention and were regulated by norms of general
international law and the law of international treaties
were not accepted by the court. The IC]J relied on the
fact that such objections, emanating from one of the
disputing parties, were not enough to deny the juris-
diction of the Council. The ICJ also indicated that the

question of the status of the Chicago Convention and
the Transit Agreement, as well as the question of the
legality of India's response to the hijacking of an air-
craft in Pakistan, were to be brought before the ICAO
Council and these questions could not ipso facto and a
priori exclude the competence of ICAQO. The decision
also reflected that this dispute prima facie affects the
aforementioned international treaties. Therefore, the
dispute fell within the framework of the jurisdictional
clauses established in these treaties, for the denial of
which the statement of one party was not enough. The
final decision was in favour of Pakistan.

In our opinion, this decision is controversial. As
was rightly noted in the decision, India's position was
based on the fact that the Chicago Convention and the
Pakistan-India Transit Agreement were terminated or
suspended, so India could not violate the provisions
of these treaties. It follows from this that India did not
deny the facts of derogation of the norms contained in
them but did not consider them as violations of inter-
national law since they were conditioned by Pakistan's
unlawful (in India's opinion) actions. The court did
not directly address this aspect in its decision. At the
same time, the decision correctly emphasized that In-
dia's objections to the jurisdiction of the ICAO Coun-
cil undoubtedly affected the essence of the dispute,
which the ICJ] was not authorized to settle. In other
words, the issue of jurisdiction in this dispute largely
predetermines the final decision.

At the same time, it implicitly follows from the IC]
judgment that the relationship between India and Pa-
kistan was still governed by the Chicago Convention
and the Transit Agreement. This was evidenced by the
court's finding that India had not expressly declared
the suspension of these treaties. Also, the final deci-
sion that the Council had jurisdiction over the case
based on Article 84 of the Chicago Convention could
have been taken by the Council as the ICJ's conclusion
that the Chicago Convention and the Transit Agree-
ment applied to the dispute. However, the IC]J did not
consider the validity of India's actions on the merits,
did not analyze all the circumstances of the case and
only concluded that the ICAO Council had jurisdic-
tion over the dispute

If the dispute had been nevertheless resolved by the
Council, rather than by agreement between the parties,
the Council would have two options: to settle the case
on the basis of the Chicago Convention and the Transit
Agreement, or by taking into account all the circum-

12 International Court of Justice: Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan). Judgment of 18 Au-
gust 1972. URL: https://www.icj-cij.org/public/files/case-related/54/054-19720818-JUD-01-00-EN.pdf (accessed 28.01.2022).
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stances of the case and other norms of international
law. Both options are unacceptable. In the first case,
the decision would not meet the principle of fairness
because, as stated earlier, India did not deny deroga-
tion from the provisions of the Chicago Convention,
and legal qualification of the antecedents is necessary
for an objective decision. In the second case, the ICAO
Council would have been forced to raise issues that
would go far beyond international air law, but States
most likely did not seek to give it such authority at the
time of signing the Chicago Convention. Based on the
previous paragraph, the first option seems the most
likely.

The authors of this paper believe that to settle this
dispute effectively, the ICAO Council had to declare a
lack of competence, as its complex nature involves re-
course to various sources of international law and not
just the provisions of the Chicago Convention and the
Transit Agreement.

2.3. Bahrain, Egypt, Saudi Arabia and United
Arab Emirates” v Qatar and Bahrain, Egypt, United
Arab Emirates and Qatar'* (2020)

From a formal legal point of view, this dispute
should be divided into two separate disputes: a dispute
over a violation of the provisions of the Chicago Con-
vention and a breach of the provisions of the Transit
Agreement. Saudi Arabia is not a party to the Transit
Agreement and therefore is not a party to the dispute.
ICJ's decisions on these disputes are identical.

In 2017, Bahrain, Egypt, the United Arab Emir-
ates and Saudi Arabia closed their airspace to aircraft
registered in Qatar. The reason for this was the alleged
violation by Qatar of its obligations under the so-called
Riyadh agreements concluded in 2013-2014. Under
them, Qatar agreed upon no support to any “organiza-
tions, groups, or individuals that threaten the security
and stability of the Council states". In response to this,
Qatar, according to Article 84 of the Chicago Conven-

tion and Section 2 of Article II of the Transit Agree-
ment, initiated a dispute settlement procedure in the
ICAO Council. The respondent Governments raised
two preliminary objections. The first stated that the
dispute concerned obligations beyond the mentioned
treaties, and their actions could be qualified as legiti-
mate countermeasures following international law.
In the second objection, it was stated that Qatar did
not fulfil the conditions of Article 84 of the Chicago
Convention and Section 2 of Article II of the Transit
Agreement to refer the dispute to the Council, namely,
did not attempt to settle the dispute through negotia-
tions. The ICAO Council did not accept the prelimi-
nary objections and in 2018 confirmed its competence
to resolve this dispute. Subsequently, Bahrain, Egypt,
the United Arab Emirates and Saudi Arabia decided to
appeal this decision to the ICJ.

The applicants invoked three grounds of appeal
against the decision: violations by the Council of the
fundamental principles of due process and the right
to be heard, which resulted in an erroneous decision;
and factual and legal errors by the Council in rejecting
their preliminary objections (each cited as a separate
ground).

In its decision, the IC] chose to start by analyzing
the second ground of appeal against the Council's de-
cision. The dispute in question was found to involve
provisions of the Chicago Convention and the Transit
Agreement and, therefore, be subject to jurisdictional
clauses. According to the ICJ's position, the mere fact
that this dispute had arisen in the broader context did
not deprive the ICAO Council of its jurisdiction under
the Chicago Convention and the Transit Agreement.
Moreover, the IC] referred to the 1972 judgment in the
India v Pakistan dispute, in which the court found that
the position of a party to the dispute (that the provi-
sions of the convention did not apply to the merits of
the dispute) could not be a basis for excluding the ju-
risdiction of the Council ™.

3 International Court of Justice: Appeal Relating to the Jurisdiction of the ICAO Council under Article 84 of the Conven-
tion on International Civil Aviation. Judgment of 14 July 2020. URL: https://www.icj-cij.org/public/files/case-related/173/173-
20200714-JUD-01-00-EN.pdf (accessed 28.01.2022).

* International Court of Justice: Appeal Relating to the Jurisdiction of the ICAO Council under Article I, Section 2, of the 1944
International Air Services Transit Agreement (Bahrain, Egypt and United Arab Emirates v. Qatar). Judgment of 14 July 2020.
URL: https://www.icj-cij.org/public/files/case-related/174/174-202007 14-JUD-01-00-EN.pdf (accessed 28.01.2022).

> “The fact that a defense on the merits is cast in a particular form, cannot affect the competence of the tribunal or other or-
gan concerned, — otherwise parties would be in a position themselves to control that competence, which would be inadmis-
sible. As has already been seen in the case of the competence of the Court, so with that of the Council, its competence must
depend on the character of the dispute submitted to it and on the issues thus raised — not on those defenses on the merits,
or other considerations, which would become relevant only after the jurisdictional issues had been settled”” See: International
Court of Justice: Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan). Judgment of 18 August 1972. Para
27. URL: https://www.icj-cij.org/public/files/case-related/54/054-19720818-JUD-01-00-EN.pdf (accessed 28.01.2022).
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The ICJ further disagreed with the applicants' posi-
tion that Qatar had failed to comply with the require-
ments of Article 84 concerning the pre-trial settlement
of the dispute. This article stipulates that the Council is
authorized to consider only those differences that can-
not be resolved through negotiations. Qatar pointed to
attempts to settle the dispute within the ICAO, WTO
and UN, and through other means of dispute settle-
ment. In addition, the IC] concluded that there was no
reasonable basis to believe that the dispute in question
could have been settled through negotiation.

Regarding the first ground for appeal against the
Council's decision, the IC]J stated that there is no need
to consider the issue of cancelling the legally of the cor-
rect decision of the Council in the light of procedural
violations. The Court also found that the Council's de-
cision-making process did not violate the fundamental
requirements of due process.

In this decision, the IC] confirmed its position on
an expanded approach to the interpretation of the pro-
visions of Article 84 of the Chicago Convention on
the competence of the Council. In the 2020 decision,
the ICJ explicitly indicated the Council had powers to
consider issues outside the scope of these international
treaties. The controversial nature of this approach was
noted in the declaration of Judge K.G. Gevorgyan. Ac-
cording to him, it was sufficient to confine to the posi-
tion indicated in the 1972 decision to substantiate the
applicants' argument about the lack of jurisdiction of
the Council®. Let us remind that it was about the in-
admissibility of denying the competence of the Coun-
cil on the grounds that one party refers to the inap-
plicability of the Chicago Convention and the Transit
Agreement to a particular dispute. K.G. Gevorgyan
quite rightly noted that the States, concluding these
treaties, did not agree to vest the ICAO Council with
powers to settle disputes that do not affect civil aviation
issues. In addition, given that Council members act as
representatives of States and are not necessarily experts
in international law, the resolution of such disputes will
not be effective.

It seems that the position of K.G. Gevorgyan has
an indisputable legal basis. At the same time, from our
point of view, the intentional or unintentional expan-
sion of the Council's competence, of which K.G. Ge-
vorgyan wrote in his declaration, happened already in
1972 in the ICJ judgment on the India v. Pakistan case.

This was not directly reflected in the text of the judg-
ment, but it indirectly followed from it. After all, the
ICJ, recognizing the Council's competence to resolve
the dispute between India and Pakistan, confirmed its
right to decide on the validity of the legal position of
India, for the qualification of which, as we indicated
earlier, it would be necessary to turn to various sources
of international law that do not affect aviation.

The authors of this paper agree with the main argu-
ment of the IC]J that the position of a party on the inap-
plicability of the provisions of the Chicago Convention
cannot be an unconditional basis for denying the com-
petence of the Council. However, this approach is not
always justified in the light of all the circumstances of a
particular dispute. In our opinion, the dispute between
India and Pakistan of 1972 and the dispute over the air
blockade of Qatar of 2020 fall into this category.

2.4 The ICJ decisions in the context of 1 legal
proceedings on downing of Malaysia Airlines Flight
MH 17 in 2014.

On July 17, 2014, a Malaysian Boeing "777-200"
was shot down in the airspace over the territory of the
Donetsk People's Republic, the territory which was
engaged in an armed conflict. In March 2022 official
sources announced that the Netherlands and Austria
initiated legal proceedings against Russia in Coun-
cil regarding the downing of the Boeing "777-200"".
Leaving aside the merits of the dispute and the validity
of the legal position of the Netherlands and Austria, it
is important to focus on the issue of the competence of
the Council to resolve the dispute.

It is not apparent at this time which provisions of
the Chicago Convention the applicants will serve as
base for applicants' legal position. We suppose that
they will refer to Article 3bis, under which contract-
ing States have undertaken to refrain from resorting to
the use of weapons against civil aircraft in flight. If we
follow the approach taken by the ICJ in its 2020 deci-
sion, we can assume that the Council is highly likely to
confirm its competence to resolve this dispute, as it is
prima facie related to the Chicago Convention and civil
aviation in general. However, resolution of this dispute
requires the establishment of many factual circum-
stances, which implies an in-depth analysis of the mili-
tary and technical details of the accident. Moreover, it
will be necessary to make an adequate international

¢ International Court of Justice: Declarations of Judge Gevorgian to the Judgments of 14 July 2020. Paras 2. URL: https://www.
icj-cij.org/public/files/case-related/174/174-20200714-JUD-01-02-EN.pdf (accessed 28.01.2022).
7 The Netherlands and Australia submit complaint against Russia to the International Civil Aviation Organization. URL: htt-

ps://www.government.nl/latest/news/2022/03/14/netherlands-and-australia-submit-complaint-against-russia-to-icao

cessed 10.04.2022).
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legal qualification of these circumstances. Thus, for ex-
ample, the Council may be faced the entities’ conduct
attribution to the State problem, which is outside the
scope not only of the Chicago Convention, but also of
international air law in general.

Had the Netherlands and Austria had filed an ap-
plication before 2020, there would be hope that the
Council, after examining all the circumstances of the
case, would decide not to consider the dispute due to
lack of competence. Unfortunately, in today's realities
such a scenario is extremely unlikely. As stated earlier,
the ICJ has expressly established that the Council, in
settling disputes under Article 84 of the Chicago Con-
vention, may consider aspects outside the scope of that
treaty. Consequently, we may be witnessing an unprec-
edented and unwarranted expansion of the Council's
competence, which will make the Council an ineffec-
tive mode of dispute resolution, and its decisions will
inevitably be appealed to the IC].

3. The place of the ICAO Council in the system of
means for the peaceful settlement of disputes in the
light of the ICJ] judgments and current practice

3.1. ICAO Council as a judicial body. Does it
have jurisdiction in the legal sense of the word?

Currently, there is no unified approach to under-
standing the legal nature of the Council as a body for
the settlement of international disputes in the field
of civil aviation. On the one hand, the dispute settle-
ment procedure established by the Rules and the pos-
sibility of imposing sanctions for non-compliance with
Council decisions, enshrined in Articles 86 and 87 of
the Chicago Convention, indicate that the Council can
act as a judicial organ. On the other hand, the Council
is more of a political body, as it consists of 36 ICAO
Member States, which are likely to be guided by na-
tional interests in the framework aviation disputes. As
a result, the Council cannot be expected to make the
kind of fair and impartial decision that is characteristic
of a judicial body [Dempsey 1987:568].

In this regard, the position of the outstanding law-
yer M. Milde seems to be the most correct, who writes
that "the Council cannot be considered to be a true
judicial body composed of judges who would be act-
ing in their personal capacity and deciding strictly and
exclusively on the basis of international law". As such,
Council decisions are more political considerations
than normative prescriptions [Milde 2016:204]. At the
same time, no less well-known international lawyer R.
Abeyratne adheres to the point of view according to
which the Council undoubtedly has judicial powers. In
support of his position, he argues that Council mem-
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bers may be more competent in settlement aviation
disputes than IC]J judges. But, more importantly, he ex-
plains that the Council has judicial powers through the
concept of "inherent powers", the application of which,
in his opinion, is necessary, since otherwise the UN and
its specialized agencies "were to be bogged down in a
quagmire of interpretation and judicial determination
in the exercise of their duties" [Abeyratne 2014:666].

This argument cannot be called indisputable be-
cause, as Professor G.I. Tunkin wrote, the concept of
"inherent powers" separates the international organi-
zation from its basis (i.e. the constituent agreement),
contradicts the principles of interpretation of inter-
national treaties and the legal nature of international
organizations as interstate formations of peaceful co-
existence [Tunkin 1974:329].

This aspect was also raised by the ICJ in the recent
decision on the competence of the Council. The Court,
considering the issue of the applicability of the concept
of "judicial ethics" to the activities of the Council, con-
cluded that, despite the provisions of Article 84 of the
Chicago Convention, according to which the Council
is entrusted with the function of settlement disputes,
it is not a judicial body in the literal sense of the word.
Moreover, the ICJ actually relied on the same circum-
stance as M. Milde. At the same time, the document
submitted by the ICAO Secretariat on the revision of
the Rules stipulates that Article 84 enshrines the judi-
cial function of the Council.

Considering all the above facts and the fact that
the Chicago Convention provides for a procedure of
appeal of final decisions of the Council to the IC], it
seems possible to conclude that this body cannot be
put on a par with other international judicial bodies.
This raises a theoretical question: is it legally correct to
speak of the jurisdiction of the Council, given that it is
not a judicial body?

S. Amerasinghe in his fundamental work on the
jurisdiction in international law analyzed all possible
meanings of the term "jurisdiction”, and, as follows
from the definitions given by him, "jurisdiction"” is al-
ways associated with various aspects of the activities
of the judicial authorities [Amerasinghe 2002:58-64].
However, the international legal doctrine lacks a uni-
fied approach to the use of this term. For example, ICJ
Judge H. Turlway pointed out that not only judicial
and arbitration bodies but also political ones have ju-
risdiction. Moreover, the jurisdiction of political bod-
ies cannot include the adoption of generally binding
decisions [Thirlway 2016:38]. At the same time, the
ICAO Council, as noted by K.G. Gevoryan, is a body of
a predominantly technical and administrative nature.
Consequently, within the framework of H. Turlway's
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concept, it should be qualified as a political body with
its own jurisdiction.

The approach demonstrated above is rightly criti-
cized by Russian scientists A.N. Vylegzhanin and O.I.
Zinchenko. In their view, when referring to the terms
of reference of political authorities, the term "compe-
tence" rather than "jurisdiction" is preferred”. They also
give the meaning of the term "jurisdiction", which is
given in the most popular English-language legal dic-
tionary (Black's Law Dictionary), where it is stated that
jurisdiction is "a term of comprehensive import em-
bracing every kind of judicial action" [Vylegzhanin,
Zinchenko 2018:10] At the same time, the Council is
not a judicial body for some reasons we have men-
tioned earlier. As a result, we cannot speak of its "ju-
dicial action".

The problematic issue of the Council's "jurisdiction”
was reflected in the separate opinion of Judge ad hoc
E Berman'® to the judgment on the Qatar air blockade
case. In his view, the use of the term "jurisdiction” by
the ICJ concerning the powers of the Council under
Article 84 of the Chicago Convention has complicated
the existing ambiguity. E Berman gives weighty argu-
ments in support of his position. First of all, he notes
that only judicial settlement of a dispute is associated
with "jurisdiction", i.e. with a legally binding decision.
Then he proceeds to review the ICAO Rules, the anal-
ysis of which leads him to conclude that the Council
powers enshrined in them are more consistent with
those of the supreme executive body of a technical insti-
tution or "amiable compositeur” than that of a judicial
body. He doubts that the contracting States sought to
make the decisions of the Council legally binding, given
that the Chicago Convention does not contain provi-
sions on the legal nature of the decisions of the Council,
but at the same time, according to Article 86, ICJ and
arbitral decisions are final and binding. As a result, he
offers a different interpretation of Article 84 of the Chi-
cago Convention, according to which the Council does
not have "jurisdiction”, but exercises "the high adminis-
trative function, drawing on its unique knowledge and
expertise in the field of civil aviation, of giving authori-
tative rulings as to what the Convention means and re-
quires, whether or not such issues form part of specific
disputes between member States". According to

E Berman, such an interpretation will make it pos-
sible to give authoritative decisions of the Council
equal force for all member States of the Chicago Con-
vention, and not only for the parties to the dispute,

which will have a positive effect on international civil
aviation as a whole. Among other things, this would al-
low for a clear delineation of the ICJ's appeal function,
which would result in a review of the Council's pro-
posed interpretation of the provisions of the Chicago
Convention, without addressing the issue of aviation
policy, for which the Court may be as incompetent as
Council in the sphere of international law.

Given all of the above, it seems legally incorrect to
treat the Council's powers under Article 84 of the Chi-
cago Convention as "jurisdiction” because, firstly, the
Council cannot be regarded as a judicial body and, sec-
ondly, decisions on disputes brought before it is rather
of an intermediate nature

3.2. ICAO Council as a mediator

As noted earlier, the Council, in the entire history
of its activities, has never fully settled a dispute in ac-
cordance with Chapter XVIII of the Chicago Conven-
tion. The parties settled all disputes referred to the
Council through negotiations. This was not an exclu-
sive achievement of the parties, as the Council contrib-
uted significantly to the peaceful settlement of them.
For example, in the dispute between the United States
and the EU in 2000, the President of the Council pro-
vided "good offices" to the parties. A similar situation
was observed in the dispute between India and Paki-
stan in 1952 [Milde 2016:209]. International legal doc-
trine notes that the Council always seeks to resolve all
conflicts "diplomatically” without the need for a final
solution [Luongo 2018:52].

This practice is mainly due to factual circumstanc-
es. For example, the Council's consideration of dis-
putes is characterized by persistent delays and lengthy
proceedings. At the same time, as a

P.S. Dempsey noted in 1987, such delays enabled
the parties to settle their differences peacefully and on
the basis of consensus [Dempsey 1987:569]. As prac-
tice shows, there has been no significant change since
the publication of the cited work. It follows that the le-
gal basis for the activity of the Council in the sphere of
dispute settlement is not reflected in Chapter XVIII of
the Chicago Convention, but rather in the aforemen-
tioned Article 6 and 14 of the Rules, under which the
Council may at any time call upon the disputing par-
ties to negotiate, during which the proceedings before
the Council will be suspended.

All this allows us to speak of the Council as a body
that actually acts as a mediator [Gariepy, Botsford

8 International Court of Justice: Separate opinion of Judge ad hoc Berman to the Judgments of 14 July 2020. Para. 2.URL:
https://www.icj-cij.org/public/files/case-related/173/173-20200714-JUD-01-03-EN.pdf (accessed 01.02.2022).
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1976:358-459]. in resolving disagreements between
the State's parties to the Chicago Convention or, as
indicated by M. Milde, as a quasi-mediator [Milde
2016:209].

In this regard, it should be noted that, under the
generally accepted approach, a mediator should be
understood as an unofficial participant in the process,
whose recommendations and decisions are not bind-
ing on the parties to the conflict [Khudoykina 1998:5].
Mediation does not imply the use of any legal mecha-
nisms to settle the dispute and monitor the implemen-
tation of the decision reached by the mediator. How-
ever, according to Articles 86 and 87 of the Chicago
Convention, airlines and States that do not comply
with the decisions of the Council may be sanctioned.
Mediation in international law does not imply such
measures.

At the same time, there is a view that the sanctions
enshrined in Articles 87 and 88 are not so significant
that States are keen to avoid them. For example, Article
87 stipulates that States are obliged to close their air-
space to airlines that do not comply with the Council's
decisions. However, as

G.C. Sanchez rightly points out, it is virtually im-
possible to monitor compliance with this obligation
because of the large number of States Parties to the
Chicago Convention. Moreover, not every State is pre-
pared to aggravate relations with the State of registra-
tion of such an airline. In addition, Article 88 states
that the "Assembly shall suspend the voting power
in the Assembly and in the Council of any contract-
ing State that is found in default under the provisions"
of Chapter XVIII. According to the position of G.C.
Sanchez, essential powers of these bodies consist in
the adoption of Annexes to the Chicago Convention,
which could be adopted without regard to the position
of the delinquent State. Further, G.C. Sanchez writes
that in order for an annex to be legally binding, such
a State must ratify it and, consequently, States should
not be afraid of incurring new international legal ob-
ligations without their consent [Sanchez 2010:36-37].
The authors of this article agree with this conclusion,
but consider it useful to clarify that the Annexes to the
Chicago Convention constitute a set of standards and
recommended practices that are referred to as annexes
for convenience. It follows that the Annexes to the Chi-
cago Convention are acts of an international organiza-
tion that are not sources of international law and are
not subject to ratification by States [Maleev, Vasil'ev

1979:185; Abashidze, Travnikov 2019:185]. However,
in international legal doctrine, this issue is debatable.

Leaving aside the question of the effectiveness of
sanctions enshrined in Article 86 and Article 87 of the
Chicago Convention, it seems possible to state the dis-
crepancy between the actual and formal legal status of
the ICAO Council as a body for the peaceful settlement
of disputes. On the one hand, the practice has shown
that, despite the inability of the ICAO Council to exer-
cise the functions of a judicial body; it plays an essential
role in the settlement of disputes in the field of civil avi-
ation as a mediator [Bae 2013:74]. On the other hand,
under Chapter XVIII of the Chicago Convention, the
powers of the Council go far beyond the functions of
a mediator. The fact that the Council never resorted to
them when considering disputes on the basis of Article
84 of the Chicago Convention cannot serve as a basis
for qualifying the Council as a mediator.

3.3. Reform of the dispute settlement mechanism
enshrined in Chapter XVIII of the Chicago Conven-
tion

It is noteworthy that some lawyers consider the
ICAO Council as a fairly effective means for the
peaceful settlement of disputes. They attribute this to
the fact that the Council, rather than performing the
quasi-judicial function assigned to it by the Chicago
Convention, encourages the parties to reach a con-
sensus [Luongo 2018:52]. Notably, R. Gariepy and
D. L. Botsford argue that the fact that only one dispute
has been resolved under ICAO" does not indicate that
the judicial mechanism under the Chicago Conven-
tion is ineffective [Gariepy, Botsford 1976:357-359].
They note the significant role of the Council as a me-
diator but point out that in the absence of the mecha-
nism provided for by Chapter XVIII of the Chicago
Convention the effectiveness of the ICAO Council in
this area would be highly questionable. In our view,
this statement is doubtful, given that the authors of the
cited work in support of their position, mention, inter
alia, a dispute between Jordan and the UAE, which was
settled through Council mediation but without initiat-
ing proceedings under Article 84 of the Chicago Con-
vention.

In our view, it is necessary to distinguish between
the efficacy of the Council as a mediator and as a dispute
settlement body under Chapter XVIII of the Chicago
Convention. There is no doubt that, in the first case,
the Council has proven to be a highly effective means

% As such, the authors consider the 1971 India-Pakistan dispute. However, as has been noted in this paper, the ICAO Council

has not made a final decision on it.
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for settling disputes in the field of international civil
aviation. Such mediation has often arisen precisely in
proceedings under Article 84 of the Chicago Conven-
tion, but this does not indicate the effectiveness of the
Chapter XVIII mechanism as a whole. The absence of
disputes in which the Council rendered a final decision
is not evidence of the Council's phenomenal success in
its role as a mediator but rather of the imperfection of
the dispute settlement mechanism established by the
Chicago Convention. Consequently, various ideas for
reforming this mechanism have been expressed in in-
ternational legal doctrine.

According to R. Sankovych, the current dispute set-
tlement procedure can be improved without changing
the provisions of the Chicago Convention [Sankovych
2017:335-337]. Under his proposal, the Council, based
on Article 55, may establish a Panel of Arbitrators, com-
posed of three categories of persons: representatives
of the public authorities of the parties to the Chicago
Convention, who is responsible for aviation matters;
highly qualified staff members of the ICAO Secretariat
or other international or regional organizations whose
professional activities involve participation in dispute
settlement procedures; as well as experienced lawyers
specializing in dispute settlement. Within the frame-
work of this concept, it is assumed that persons not
involved in the case (airlines and their clients) will be
able to provide expert opinions on the subject of the
dispute. According to R. Sankovych, all this will help to
ensure that the Panel of Arbitrators issues reasoned de-
cisions. The decision made by such a Panel of Arbitra-
tors must be approved by the Council, since this mech-
anism is not established in the Chicago Convention.
Therefore, the legal status of the decisions of the Panel
of Arbitrators is not clear. R. Sankovych also consid-
ers the possibility of assigning to the proposed Panel of
Arbitrators the obligation to provide the Council with
two decisions, each in favour of one of the disputing
parties. The Council will determine the outcome of the
dispute by voting. It is proposed to leave the procedure
for appealing decisions unchanged.

The above-mentioned procedure will eliminate
one of the main shortcomings of the current order,
namely, the lack of the necessary professional compe-
tence among the members of the Council. At the same
time, R. Sankovych's proposal to assign to the Panel
of Arbitrators the obligation to submit to the Council
two conflicting decisions seems hugely controversial.

In such circumstances, the arbitrators will not be able
to objectively consider the dispute and make a single
decision based on an independent assessment; one of
the decisions will always contradict the position of the
majority of the arbitrators, which minimizes the util-
ity of the proposed Panel of Arbitrators as a whole. In
the same case, if the Panel of Arbitrators presents one
decision to the Council, then the Council will not be
obliged to approve it in any case. Under the existing
provisions of the Chicago Convention, the Council,
when resolving disputes, can only take into account
the verdict of such a Panel of Arbitrators. Still, the last
word will always be with the members of the Council.
Consequently, the actual role of the proposed Panel
of Arbitrators, as rightly pointed out by Norberto E.
Luongo, will be reduced exclusively to the performance
of the advisory function, which the Secretary of ICAO
currently performs [Luongo 2018:52].

If R. Sankovych primarily based his concept on the
experience of the World Trade Organization (hereinaf-
ter - the WTO), then S. Sanetti proposes to completely
transfer the WTO dispute settlement mechanism to
the Chicago system. S. Sanetti notes that before the
adoption of The Understanding on Rules and Proce-
dures Governing the Settlement of Disputes of 1994,
the WTO dispute settlement mechanism was criticized
on the same grounds as the mechanism of Chapter
XVIII of the Chicago Convention [Canetti 1995:515-
521]. Such a reform would not affect the structure of
ICAO since the ICAO Assembly corresponds in many
respects to the WTO Ministerial Conference and the
ICAO Council to the WTO General Council. At the
same time, the proposed mechanism has the potential
to significantly rehabilitate ICAQO's role as a means of
adequate dispute settlement. For example, the par-
ties would have a guarantee that a final decision will
be rendered after a certain period of time, as the 1994
Dispute Settlement Understanding on Rules and Pro-
cedures clearly regulates and sets time limits for each
stage of a dispute. Moreover, the WTO rules on the ap-
pointment of arbitrators address the problem of pos-
sible politicization of the final award.

Of particular note is E.A. Samorodova's approach®,
according to which the international community
should amend the text of the Chicago Convention or
resort to the conclusion of a new universal internation-
al treaty on air law. This progressive development of
international law, among other aspects, should result

2 Samorodova E.A. Mezhdunarodno-pravovye problemy razrabotki i prinyatiya universal'noi (vseobshchei) konventsii po
vozdushnomu pravu. Diss.... kand. yurid. nauk [International legal issues relating to the drafting and adoption of a universal
(general) convention on air law. Thesis for the degree of Candidate of Juridical Sciences].Moscow. 2008. P. 105.
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in establishing International Air Arbitration, a perma-
nent judicial body under the ICAO Council or under a
new international organization. A distinctive feature of
such a judicial body should be "complexity", i.e. Inter-
national air arbitration must be competent to consider
and settle any dispute related to the use of airspace.
E.A. Samorodova also proposes the option of conclud-
ing a special convention on the settlement of disputes
related to the use of airspace.

Another Russian researcher M. D. Tovmasyan®
adheres to a similar position. He is also considering
the option of creating a judicial body - the Permanent
Aviation Arbitration, which will include the most au-
thoritative experts in the field of air law nominated
by States. At the same time, M.D. Tovmasyan, like
E.A. Samorodova, notes the negative attitude of States
to referring disputes to arbitration, the decisions of
which are binding. In this regard, M.D. Tovmasyan
doubts that such a mechanism will be widely used as
a stand-alone means of dispute settlement. In his view,
it would be most appropriate to develop and regulate
consultation and mediation procedures which could
be provided by the ICAO Secretary, the President of
the Council and other ICAO bodies.

The idea of establishing a permanent arbitral in-
stitution as an ICAO organ is also supported by con-
temporary foreign legal doctrine. As L. Zhang notes,
changing the ICAO Settlement Rules will not solve all
existing problems. Therefore, the most desirable and
practical option would be to establish a new arbitral
institution by amending the text of the Chicago Con-
vention [Zheng 2022:181-183].

Any of the above approaches to reforming the dis-
pute settlement mechanism of the Chicago system is
possible. Nevertheless, it seems likely that the Chicago
Convention XVIII mechanism would not be improved,
but rather abolished entirely. It must be stressed that it is
solely a question of abolishing the authority of ICAO to
issue legally binding rulings on disputes between States
Parties. An approach that would exclude ICAO from
the current system of peaceful settlement of civil avia-
tion disputes seems to be highly irrational. After all, as
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COBPEMEHHDIE

MEXAYHAPOAHO-NMPABOBbDBIE BOIMPOCDHI
NMPEAOTBPALUEHA HEPEIYJIUPYEMOIO
PbIBOJIOBCTBA B APKTUKE

BBEJEHWE. B pastoe epems payuoHAIbHOMY
UCNONIb308AHUI0 MOPCKUX HUBBIX PeCYPcos 6 paii-
OHAX OMKPBIIN020 MOPS HAHOCUNCS yukepl 6cneo-
cmeue Hepezynupyemvlx pulOHbLX Npombicios. B
C6A3U C nomensieHuemM Kaumama yzposa Hepezy-
TIUPYeM020 pvi6HO20 NPOMBLCTIA 0003HAUNACL U 6
OMHOUIEHUU OMKPBIIN020 MOPS 6 UEHMPAnvHOL
uacmu Ceseprozo /ledosumozo okeana. B pesyno-
mame MHO20pAYHOOBLIX Nepez08Opo6 3 oKms-
6pst 2018 2. 6 e. Mnynnuccame (Ipennanous, Ja-
HUS) 6 MAK HA3bI6AEMOM popmame «NAMb NIOC
nAMb» — npedcmasumensimu NAMu NPUOPeIHvIx
npuapxkmuueckux (Poccus, CIIIA, Kanada, Hopse-
eus, [lanus) eocyoapcmes u wemvipex HeapKkmute-
ckux (KHB, Anonus, FOxnas Kopes, Vcnanous), a
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maxkxce Esponeiickoeo coto3a, 0vino noonucaro Co-
enauienue 0 npedomepauleHul Hepezynupyemozo
NPOMBLCILA 8 OMKPLLNOM MOPe 6 UeHMPATbHOLL Ya-
cmu Ceseproeo Jledosumozo oxeana (Agreement
to Prevent Unregulated High Seas Fisheries in the
Central Arctic Ocean; 0anee maxe — Coznauierue
2018 ¢.). B amom Ho80m men0yHAPOOHO-NPABOBOM
JoKyMeHme 0mpaxceHbl HAYUOHATIbHbLE UHINEPeCDl
8 ONMUMAJILHOM UCNOJIb308AHUL MOPCKUX HUBBIX
pecypcos He MONbKO HA36AHHLIX NAMU Npuap-
KMU4ecKux 20cy0apcme, Ho U MeCHbLX Jumernei
ApKkmuku, 6 m.4. KOPeHHbIX MAIOYUCTIEHHBIX Ce-
8epHBIX HAPOOOB, a4 MaKiue mex 20cy0apcms, Ko-
mopule NPOASUNIU NPAKMULECKUTI UHmMepec K 6ede-
HU10 30ect pvi60n0BCMEBA.
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MATEPUAJIBI U METOMObBI. B cmamve no-
KA3aHA 360TIOUUL MeHOYHAPOOHO-NPABOBbIX Mep
no npedomepaueHur0 Hepezyrupyemozo poloH020
npomvicna 6 patioHax omkpvimozo mops. Ocoboe
BHUMAHUE YO0e/IeHO UCCTIe008AHUID HOPMAMUBHDIX
U  HAYYHO-AHATUMUYECKUX MAMmepuanos, pac-
Kpol8aujux 002080pHYI0 NPAKMUKY 20CY0apcme
no yNpasneHur polOHbIM NPOMDBICTIOM 6 AHKNIA6AX
okpaurnvix mopeti Ceseprozo Jledosumozo oke-
ana. Takxe OaHo rwpuduueckoe MonKo6aHue no-
nomenuti Coenawenus 2018 e. Ilpu nposederuu
UCCTIE008aHUS ABMOPAMU UCNONIb308AIUCL UCHIO-
puHecKuti, cpasHUmMenvHoO-NPaso6otl U Hekomopoie
Opyeue obuseHayuHble U CneyuanvHole 0puoutecKue
MeroobL.

PE3YJ/IbTATBI VICCIIEJOBAHMA. B pamxax
pabompl  060cHO8AHO ymaepicoeHue 0 Mom, 4mo
¢ MeHOyHapooHo-npasosoti mouku 3perus Coena-
werue 2018 e. npedcmasnsiem co60il UHHOBAUUOH-
HbIlL MeHOYHAPOOHDILE 002080p 6 cMbiciie Berckux
KOHBEHUULL 0 MeHOyHapoOHvix 0ozosopax 1969
u 1986 z2., 8 KOmMopom ompaceHvl UHMeEPecovl He
MONbKO NPUAPKMUYECKUX, HO U HeaPKMUUecKux
eocyoapcme. VI, HecMompsi Ha 06ecnoKOeHHOCHb 1o
10800y yuacmusi nocnedHux 8 Hém (npesicoe éceeo,
Kumas) co cmoponwv 3anaonuix eocyoapcms, Co-
enauiete, mem He meHee, Obll0 PAMUPUUUPOBAHO
00 HAYANA B03MOHHO20 NPOMBIUTIEHHO20 PbIOHO-
20 NPOMbICIA 8 OMKPLINOM MOPe 6 UeHMPAIbHOU
uacmu CesepHozo Jledosumozo okeana. 9mo no-
360715em 3a6710206peMeHHO He 0ONyCHuUmMy pa3eu-
MUs Hepezynupyemozo polOH020 NPOMbICIA U, MeM
camvim, Npedomepamums UCouleHue MOPCKUX
Huevix pecypcos 6 amoii wacmu Ceseproeo Jledo-
8UIMO020 0KeaHa, 6 OMUUUE OM HEKOMOPbLX OpyeUx
AHK7IA606 OMKPLIINO20 MOPSL.

OBCYJXKIEHUME WM BbBIBOIbI. Bcmynnenue 6
cuny Coenawenus 2018 e. 03HaMeH08an0 HAYAIIO
compyoHu1ecmea 3auHmepecoanHbLx 20cyoapcme
1o npedomepauseHu0 Hepezyiupyemozo pui6HO20
npomvicna 6 yeHmpanvHoli yacmu CesepHoeo Jle-
dosumozo oxeana. Ilomumo peanusayuu 0OCHOHOU
uenu, HayuHoe compyoHuuecmeo mexoy Cmopoua-
Mu 6ydem cnocobcmeosams 6onee eny60KOMY Uccre-
008aHUI0 02POMHO20 NO PA3MEPAm, 00HOB8PEMEHHO
HaumeHee U3Y4eHHO20 PALiOHA OMKPLINO20 MOPS,
OKPYIHEHHO20 30HAMU HOPUCOUKUUU NPUOPEHHBIX
eocyoapcme. Oxcudaemcs, 4mo 8 6yoyusem cnekmp
paccmampusaemvix NPUPOOOOXPAHHBIX 80NPOCOB 6
uenmpanvroti uacmu CesepHozo /ledosumozo oke-
aHa PacUUPUmMCs.

KITIOYEBBIE CJIOBA: wepeeynupyemoe puibo-
JI06CMEB0, OMKPbLINOe MOPe, AHKIAB8bL OMKPbLTN020
mops, CeesepHuouti Jledosumoiii o0keaH, yeHMpano-
Ho-apkmuueckuti pation, Coenauienue o npedom-
BpAWEHUL  Hepe2yIuPyemMoz0 Npombviciid 6 OMm-
Kpvimom mope 8 yenmpanvroti yacmu CesepHoz2o
Jleoosumozo oxeara 2018 2., Apxmuueckuil pecuoH,
apkmuueckue 20cy0apcmea, Heapkmuueckue 20cy-
dapcmea, npedomspauerue HHH-npomvicna
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INTERNATIONAL LEGAL ISSUES OF
PREVENTING UNREGULATED FISHING

IN THE ARCTIC

INTRODUCTION. At various times, the sustainable
use of marine living resources in the high seas outside
exclusive economic zones, as well as in areas under the
jurisdiction of Arctic coastal states, has been severely
damaged by illegal, unregulated and unreported fish-
ing. As the climate warms, the threat of unregulated
fishing has also emerged on the high seas in the Cen-
tral Arctic Ocean. As a result of multi-round negotia-
tions on October 3, 2018 in Ilullissat (Greenland,
Denmark) in the so-called «five plus five» format -
representatives of five Arctic and four non-Arctic
states, as well as the European Union, the Agreement
to Prevent Unregulated High Seas Fishing in the Cen-
tral Arctic Ocean was signed. This new international
legal document reflects national interests in the opti-
mal use of marine living resources of the Arctic states,
the Arctic indigenous peoples and residents, as well as
interested states.

MATERIALS AND METHODS. The article shows
the evolution of international legal instruments to pre-
vent illegal, unregulated and unreported fishing in the
high seas. Particular attention is paid to the study of
normative and doctrinal materials revealing the trea-
ty practice of states in the Arctic enclaves. The legal
interpretation of the provisions of the 2018 Agreement
is also given. In the study the authors used historical,
comparative-legal and some other general scientific
and special legal methods.

RESEARCH RESULTS. From an international per-
spective, the 2018 Agreement is an innovative legal
document that reflects the interests of not only the Arc-

Moscow Journal of International Law - 3 - 2022

tic states but also non-Arctic states. Despite concerns
about the participation of the latter (China, in par-
ticular)on the part of Western states, the Agreement
was nevertheless signed and ratified before possible
commercial fishing on the high seas in the Central
Arctic Ocean starts. This would prevent illegal, un-
regulated and unreported fishing in advance and thus
prevent the depletion of marine living resources in this
part of the Arctic Ocean, unlike it happened in other
enclaves of the high seas in the Northern Hemisphere.
DISCUSSION AND CONCLUSIONS. The entry
into force of the 2018 Agreement marked the begin-
ning of cooperation among interested states in preven-
tion of unregulated high seas fishing in the Central
Arctic Ocean. Besides the general purpose of the
Agreement, scientific cooperation between the Parties
will contribute to better understandingof the least-ex-
plored area of the high seas. It is likely that the envi-
ronmental cooperation in the Central Arctic Ocean
will expand considerably in the future.

KEYWORDS: unregulated fishingthe high seas; the
enclaves of the high seas; the Arctic Ocean; the Cen-
tral Arctic Ocean; the Agreement to Prevent Unregu-
lated High Seas Fishing in the Central Arctic
Ocean,2018; the Arctic Region; the Arctic States; non-
Arctic States; preventing IUU fishing

FOR CITATION: Zilanov VK, Kienko E.V,, Lu-
govskaya A.A. International Legal Issues of Prevent-
ing Unregulated Fishing in the Arctic. - Moscow
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1. BBemenne

BIOOTIOBCTBO — JPEBHENIINIT BUT JIeATENbHO-
cTH 4esoBeka. HaydHble HaHHDIE CBUIETE/Ib-
CTBYIOT, YTO Ye/IOBEK «HA4Yal COOPY)KeHue
TOJOK M IpocTenmux opypuii nosa 800 ThicAY Jef
Ha3amy, T.e. «IIM OOPATUINCD 3a TPOIUTAHNEM K
MOPIO 3HAYUTENIBHO PaHbllle, YeM CTanu o6pabarsi-
BaTh IOJIA /I 3eMienenus» [Bourerskanun 2001:7-
8]. JlefiCTBUTEIBHO «UCTOPYSL PBIOOTOBCTBA», BKITIO-
qasg e€ MOPCKYI COCTAaB/IAIOIIYIO, «HAYMHAETCSI C
MePBBIX [IIATOB Pa3BUTISI Y€TOBEUECKOTO 00II[eCTBa»
[Moucees 1989:224-228]. Coboma pbi60MTOBCTBA
B OTKPBITOM MOpe SIBJIAETCS, HapsjAy co cBOOORO
CY[IOXO/ICTBa, Ba)KHEJILEN COCTaB/IAILIEN CTaTyca
OTKpBITOrO0 Mops. [locnmenHee o3Hayamo Tpaguin-
OHHO MOPCKO€ TIPOCTPaHCTBO, Ha KOTOpPOEe He pac-
IPOCTPAHAETCS CYBEPEHUTET NPUOPEKHOTO TOCy-
IapcTBa, T.e. TO, KOTOPOEe HAXOMUTCS 3a IIpefesiaMu
TeppuTopuaabHoro Mops [Monopuos 1987:91]. Ho
cormacHo Kousennuum OOH mo Mopckomy mpaBy
1982 1. (manee — KonBenius 1982 1.) HOHATHE OTKPHI-
TOTO MOPs CY>KaeTCsl B TOM CIy4ae, eC/u IIpUOpex-
HOe TOCYZJapCTBO CBOMM HAIlMIOHAJIbHBIM 3aKOHOM
YCTaHaB/IMBAET CBOIO UCK/TIOUNTEIbHYIO0 SKOHOMITUe-
CKyI0 30HY (mmpuHoit go 200 M. Muib). B aTom ciy-
Jae B TaKOil 30He HeT CBOOOMIBI PHIOOTIOBCTBA, /la U
camMa 3Ta 30Ha, cornacHo cT. 86 Kousennnu 1982 r.,
He SIBJISIETCS YacThio OTKpbITOro Mops. To ecTb cBo-
6oma ppIOOMTOBCTBA (KaK COCTaBHAS YacTh MPUHIIU-
IIa MeXYHApPOJHOTO IpaBa — CBOOOABI OTKPBITOTO
MOpsi) JIeVICTBYeT TONIBKO B OTKPBITOM MOpE, @ OHO
«BKJTIOUaeT B ce0st BCe YacTy MOPS, KOTOPbIe He BXO-
IAT HYM B UCKTIOUUTETbHYI0 S5KOHOMIYECKYIO 30HY,
HJI B TepPUTOPMAIbHOE MOPE W/IV BHY TPEHHIE BOJbI
KaKoro-n1mbo TOCYJapcTBa, HM B apXUIeNakKHbIE
BOJIBI TOCYAAapCTBa-apXuIearar’.
[IprHIMI CBOOOABI PHIOONIOBCTBA, B CBOIO OYe-
pernb, He SBMAETCS «aOCOMIOTHBIM», HO BKTIOYAET B
ce0s1 HeOOXOVIMOCTb IPaBOBOTO perylIupOBaHMA.

The authors declare the absence of conflict of interest.

I[Tpu aTOM copieprKaHe TAKOTO Pery/IPOBaHNA CTa-
HOBUTCS Bce Oonmee npegmerHbIM. Eciu 3a 286 net
(c 1683 mo 1968 rr.) OBIIO 3aK/IHOUYEHO OKONIO 260
MEXIYHapPOJHBIX COIVIAIIEHWI, PeryIMPYIOLVX PbI-
60710BCTBO, TO 3a 6 ner (¢ 1975 mo 1980 rr.) umcmo
TOJIBKO IBYXCTOPOHHMX JIOTOBOPOB, 3aK/TI0YEHHBIX
TOCYAAPCTBAMM C II€/IbI0 PETYIMPOBAHNUS PHIOOIOB-
CTBa, MPEBBICUTIO [IBe COTHM [Bbumerkanumy, 3uma-
HOB 2000: 26-27]. B Hayke oTMeueHo: «B ycmoBuax
YCOBEpIIEHCTBOBAHVS PBIOOIPOMBICTIOBBIX CYHOB,
OpYAuii 10Ba, MacIITab0B IPOMBIC/IA PAlOHbI TI/Ia-
BaHMUA TaKVX CYHOB CTaM (AaKTUYECKM HEOTPaHU-
JYeHHBIMU. B CBSI3M C OMACHOCTHIO TepenioBa PhIObI
U TEM CaMbIM OTIACHOCTbIO JI/IsI €€ BOCIIPOM3BOJICTBA
BO3HUK/IA HEOOXOVIMOCTD YIIOPAZOYUTh B PaMKax
MEKIYHAPO/HBIX COIJIALIEHNMII PHIOHBII IIPOMBICETI,
0Cc00eHHO B paifOHAX MHTEHCUBHOTO JIEMCTBUS PhI-
OOIIPOMBIC/IOBBIX CY/IOB PA3/IMYHbIX CTPAH. YYeHble
OTBEpINI TEOPUI0 HEeMCUePIaeMOCTU OMONOrnde-
CKMX pecypcoB MupoBoro okeana. BosHmkma mo-
TPeOHOCTb B 3aKTHOUEHUN He TOMBKO COTTIAIIEHNI
00 yCTIOBMAX PIGHOTO ITPOMBIC/IA, B TOM YHCIIE O Ce-
30HaX JIOBA, JONYCTVMBIX KBOTAX JI/IS JOTOBapyBa-
IOIVIXCS TOCYAAPCTB, HO 1 COITIAIIEHNIT O COXpaHe-
HIM XVBBIX pecypcoB MupoBoro okeaHa»”. VI tomy
ObIIV BeCKMe MPUINHBIL.

C mosAB/IeHMeM 3KCIeININOHHOrO ¢roTa ¢ak-
TUYeCK! JII060e TOCYAapCTBO MOIJIO COCTIAThCA Ha
TOPUHIUT CBOOOMBI OTKPBITOTO MOPS UM «KU3HEH-
HYI0 HeOOXO[IIMOCTb» 1 aKTMBHO BECTU IPOMBICETT
B MOPCKMX IpocTpaHcTBax [CoBpeMeHHOe MeX[y-
HapofHOoe Mopckoe...1978:101]. Emé po mopmu-
canua Konpenuum 1982 1. Takoe MoOjoXKeHUE e
He BCTpeYaso IIONOXKMUTENTbHOTO OTKINKA Yy IIpU-
OpeXHBIX TOCYHapCTB, HEKOTOpbIE 13 KOTOPHIX B
OTHOCTOPOHHEM TOPSIIKe IPUCBanBanu cebe mpaBo
PeryMpoBaTh peIOOTIOBCTBO B IIPUJIETAIONINX K UX
TEPPUTOPUATBHOMY MOPIO IPOCTPAHCTBAX OTKPHI-
toro mMopsi [CoBpeMeHHOe MeX[yHapogHOe MOp-
ckoe 1mpaBo...1978:100]°. OcHOBY BBIBUTaEMbIX

' BbinerxaHuH A.H., CaBacbkoB I.B. MexxayHapoaHoe Mopckoe npaBo. — MexdyHapodHoe npaso. B 2-x yacmsx. Yacme 2. OTB.

pea. A.H. BoinerxkaHuH. 4-e n3g. M.: lOpant. 2021. C. 228.

2 MexdyHapooHoe Mopckoe npaso. YuebHoe nocobue. Mop pen. C.A. Typeesa. M.: Opugnyeckas nutepatypa, 2003. C. 124.
3 Hanpumep, B 1976 r. CLLA npuHanu 3akoH 06 ycTaHoBNeHNM pbibonoBHol 3oHbI (Fishery Conservation and Management
Act). URL: https://media.fisheries.noaa.gov/dam-migration/msa-amended-2007.pdf (accessed 15.06.2022).
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HpUOPEKHBIMM TOCYAAPCTBAMM B TaKMX CIy4asx
IIPaB Ha MOPCKMeE >KMBbIE PeCYpPChl COCTABIAN 3KO-
HOMMYECKMil MHTepeC JAHHOTO TOCY/iapCTBa, a TaK-
ke 0COOBIIT MHTEpeC K IpobiieMe BOCIIPOM3BeeHNs
TaKUX OMONOTMYECKUX pecypcoB. B mensax perymm-
pOBaHMA IIPOMBIC/IA M, HA TaKO} OCHOBE, OXPaHbI
PBIOHBIX 3aI1aCOB OT ¥IX HEPA3yMHOTO UCTpebIeHns
rOCyfIlapCTBa 3aK/II0YaaM MEXJYHapOJHble COINa-
IIeHNA.

MeX/1yHapOIHBbII OIIBIT CBUJETENIbCTBYET O TOM,
4TO 00513aHHOCTb O0eCIeunBaTh COXpaHeHue U pa-
LIJIOHA/IbHOE JICIIONIb30BaHMe MOPCKMX JKUBBIX pe-
CYPCOB BO3J/Iarajach, B IIepPBYI0 OYepefib, Ha caMble
3alHTepecOoBaHHbIE TPUOPeXHbIe roCcyAapcTBa. Tak,
B 1882 . B Koneenuyuu o Had3ope 3a pvi60106cmeom
6 CesepHom mope MeXJy IPUOPEKHBIMI TOCYfap-
cTBaMy ObIIM 3aKpeIUIeHbl 00si3aTe/IbHbIe [ PhI-
0aKoB ITpaB/Ia IIPOMBIC/IA 32 IIPefie/IaMI 3 M. MIIb;
CyZiaM IPpMOPEKHBIX TOCYAAPCTB IPEfOCTABIANOCH
IPaBO OCTAHAB/IMBATh PbIOOTIOBHbIE CY/Q, HAPYLIa-
Iolye mpaBmia psibonoBCTBA [MexayHapopHOe
npaBso...1951:293]. AHajornuHble IpaBa IIpeo-
CTaBJIANIACh CY[aM JOT0BapMBAOLIMXCA CTOPOH II0
Konsenyuu o mexoyHapooHoti oxpare Komuxos, 3a-
kmouerHoil mexoy Coeounennvimu Illmamamu Ame-
puku, Benuxobpumanueii, Anonueii u Poccueti 6 Ba-
wiunemone 7 uronsg 1911 2. (nanee — BammmHrronckas
KoHBeHIA). C IIe/IbI0 COXpAHEeHMA 3THX KMBOTHBIX
OT TIONHOTO MCTPeOTIeHNs TOCYfAapCcTBaM Ipefo-
CTaBJIATIOCh IIPAaBO OCTAHABIMBATD U 3aePXKUBATH
B Bofjax Tuxoro okeaHa Kk cesepy oT nmapajienu 30°
CeBEpHOII MIMPOTHI M060e CY[HO, HapylIalolee 3a-
npelieHne 6051 KOTMKOB B 9TON 4acTy oKeaHa. [Ipu-
MeYaTeNnbHO, YTO B BalIMHITOHCKON KOHBEHLM
0COOEHHO OrOBOPEHO IpMMEHEHMe €€ MOMTOKEeHNI
B OTHOLIEHMM KOPEHHbIX MaJIOUMCIEHHBIX Hapo-
JIOB, TIPO>KMBAIOLINX Ha T00epexbe 0003HAYEHHOTO
paifoHa: «IIO0CTAaHOBJIEHNA HacTosAlell KoHBeHIMu

He IPUMEHAKTCA K MHIENLaM, allHocaM, ajeyTaM
VI MHBIM TY3eMILjaM, IIPOXXMBAOIINM Ha 0Oepexbe,
OMBIBa€EMOM BOJ]AMI. .., 3aHMMAOLIMMCA MOPCKUM
JIOBOM KOTUKOB B 4€THOKAX, KOTOpBbIE...yIpaBi-
I0TCA CAMOCTOATE/IbHO BeC/IaMy, Py/leM UM Iapy-
caMl, C 9KUIIXKeM, He IPEBBIIIAININM 5 Ye/oBeK
B K&X[011 70fiKe...6e3 ynoTpeO/neHysi OTHeCTpenb-
Horo opyxusA. HermpeMeHHbIM yclOBMEeM Cero npu-
3HAETCS, YTO TY TY3eMIIbI He HAXOJATCA Ha CITyK0e
Y APYTUX JIAI] ¥ He 3aK/II0UMIN KOHTPaKTOB Ha IIO-
CTaBKY IIKYpP KOMY 6bI TO HU Ob110» (CT.4)*.

ITocne Bropoit MupoBoOil BOHDBI MEXyHApOJ-
HbIe COIVIAIIEHMA O PETyIMpPOBaHUM PbIOOTOBCTBA
B OTKPBITOM MOp€ 3aK/II04a/lliCh, B OCHOBHOM, IIO
BOIIPOCAaM COTPYJHMYECTBA M OXPAHBI KUBbIX pe-
CypCcOB B OIIpEfie/IeHHBIX TeorpaduyecKyx paiio-
Hax MOpA WM /I PEryIMpoBaHMA IIPOMBICTIOB
OIIPEJIe/IEHHBIX BMMIOB >KMBBIX OPraHM3MOB. JTU
COIJIAIIEHNA YCTAHAB/IMBAIN KBOTHI BBUIOBA PbIObI
PA3IMYHBIX BUJOB, 3alIPETHbIE [/l IIPOMBbIC/IA Ce-
30HBI, pa3Mephl s4ell ppIOOIOBHBIX CeTell 1 Apyrue
npasuna’. B 1946 r., Hanpumep, 15 rocymapcramu,
Bxmoyass CCCP, 6bita 3akmiodeHa MesiwoyHapoo-
HASA KOHBEHUUS N0 Pezyluposanuro KumoboiiHozo
npomuicna®. Y4aCTHUKM €€ COITIaCHINCD 3aIIpeTUTDb
[OOBIYy KUTOB PelKMX BUIOB (CepBIX M ITAJIKVX),
a TaKXe MOJIOAbIX KUTOB. [lA pailoHOB IKHee
40° ro)xHOI MMPOTHl KOHBeH1Mel TpeycMaTpuBa-
€TCsl YCTaHOBJIEHME IPeJle/IbHOIO YMC/Ia KUTOB, KO-
TOpbIe MOTYT OBITb JOOBITHI B OVIH IPOMBIC/IOBBII
cesod [Momnmoguos 1987:105]. Konsennus 1946 .,
JIeJICTBYA IO CUX IIOp, IIPeflyCMaTpUBaeT IPUHATHE
CIIeNMAIbHO yupexxaeHHol KoMmuccnelt HOBBIX Ipa-
BIJI, OTHOCAIIMXCA K COXPaHEHMIO U JICIIONIb30Ba-
HMIO TIOTOJIOBbS KUTOB (B 4aCTHOCTM, OXPaHAeMble
U HeoXpaHseMble BUJIbI KUTOB, OTKPBITbIE M 3aKPbI-
Thl€ CE30HbI, OTKPBITbIE 11 3aKPBIThIE BOJIbI, BK/IIOYas
OIpefie/ieHNe 3alI0BEHBIX PailOHOB U T.1.) .

Moscow Journal of International Law - 3 - 2022

4 KoHBeHUA o MexpyHapopHol oxpaHe kotumkoB 1911 r. [loctyn: http://docs.historyrussia.org/ru/nodes/138575-kon-
ventsiya-o-mezhdunarodnoy-ohrane-kotikov-zaklyuchennaya-mezhdu-soedinennymi-shtatami-ameriki-velikobritaniey-
yaponiey-i-rossiey-v-vashingtone-7-iyulya-1911-g#mode/inspect/page/2/zoom/4 (pata obpalyeHua: 15.06.2022). B 1940 r.
npaBuTenbcTBO ANOHUN AeHoHcMpoBano KoHseHumio 1911 r, a B 1941 . 3TOT MexAyHapOAHbI [OroBop npekpatusn
penctene. B 1957 r. npasutenbctea CCCP, CLUA, KaHagbl 1 AnoHWmM 3akniounnm BpemeHHyI0 KOHBEHLMIO O COXPaHeHUn
KOTUKOB CeBepHON YacTy Tuxoro okeaHa. O cogepkaHUM 3TOM KOHBEHLUN 1 O NpeKpaLleHnn ee fencTBrA cM.: [3nnaHos,
BbinerxaHuH 1989: 87-94].

> MexdyHapooHoe npago: y4e6Huk. Mog pep. O. V. KoxeBHukoBa. M.: MexayHapoaHble oTHoweHus. 1981. C. 165.

6 KoHBeHUWA 1946 r. BXOAMT B JOCTAaTOUYHO OGLIMPHDBIV NepeyeHb MeXAYHapPOAHbIX AOFOBOPOB, MPUMEHUMbBIX K PErMOHY
bepuHrosa nponusa — cTbiky npoctpaHcTe CeBepHoro JlegosuToro 1 Tuxoro okeaHos. CMm.: [BbinerkaHuH 1 gp.:2017: 122-
124].

7 MexayHapo[Has KOHBEHLMA MO peryimpoBaHunio KUTOH60MHOro npomblcia oT 2 Aekabps 1946 r. Joctyn: https://docs.cntd.
ru/document/1901342 (gata obpalyeHus: 15.06.2022).
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BriocnencTBum, ¢ npunArueM YKeHeBcKux Mop-
CKMX KOHBeHIMit 1958 I., cBo60f1a OTKPBITOTO MOPs
(KaK [y1st TpUOPEKHBIX, TaK U /ISl NUHBIX TOCYAAPCTB)
HOJTy4MIa yHMBepcaabHOe 3akperieHne. CBoboza
pBI60IOBCTBA, OY/y4M OFHOI 13 YeThIpeX M3HAYaIb-
HO IIPM3HAHHBIX CBOOOJ OTKPBITOrO MOps (Hapsmy
co cBOOOMOI CYIOXOACTBA, CBOOOXOI HMPOKIA/bI-
BaTh HOJBOJHbIE Kabemy 1 TPyOOIPOBOABI, CBOOO-
JI0/1 TIOJIeTa Hajl OTKPBITHIM MOPEM), UCTOPUIECKI
CTIOKUBILINXCA B MEKIYHApPOJHOM MOPCKOM IIpaBe
B KayecTBe OOBIYHO-TIPABOBBIX HOPM, IOTY4YNIIA 3a-
KpeIUleHe, B 4YaCTHOCTY, He TONbKO B KoHBeHIuM
06 oTKpbITOM MOpe 1958 . (¢T.2) , HO 11 B Koneenuyuu
0 pbI607I06CMBE U 0XPAHE HUBDIX PECYPCOE OMKPBLINO-
20 mops 1958 2. I1o cMbicny aToit KonBeH1n, ppr6o-
JIOBCTBO B OTKPBITOM MOpE PaspelIeHO TpaXkJaHaM
MI0060r0 TOCyapcTBa MpU COOMIOIEHNN TOTOBOP-
HBIX 0053aTe/IbCTB 3TOTO TOCYAAPCTBA U C YIETOM
VHTEPECOB 1 IPaB MPUOPEXHBIX TOCYAAPCTB. DTOT
IPaBOBOJI AKIIEHT HAa MHTePecax IPUOPEKHBIX TOCY-
lapCcTB 0COOEHHO Mop4epkyBaeTcs B 1.1 cT. 6 Kon-
BEHIIMI: HPUOPEKHOE TOCYHAPCTBO «CIELMaTbHO
3a/[HTEPEeCOBAHO B IOffieP)KaHNN IPOV3BOIUTENIb-
HOCTM >KUBBIX PECYpCOB B T0OOM paiiOHe OTKpBI-
TOrO MOps, IPUMBIKAIOLIEM K €T0 TepPpUTOPUAIb-
HOMY MopI0»®. O He0OXOAMMOCTY COTPYLHNYIECTBA
II0 BOIIPOCAaM OXPaHbl MOPCKIX JKUBBIX PECYPCOB I
VX PAIMIOHA/IbHOTO UCIIO/Nb30BAHVA TOBOPUTCS 1 B
nm. 3, 4 ct. 6 KoHBeHLMN: TOCYAapCTBO, 3aHUMAI0-
1jeecst ppI0OIOBCTBOM B PaliOHe OTKPBITOrO MOps,
IPMMBIKAIOIIEM K TeppUTOPUATIbHOMY MOPIO IIpH-
OpeXXHOTO rOCYAapCTBa, 0043aH0 COTTIACOBATDH Mepbl
II0 OXpaHe >KMBBIX PECYyPCOB STOrO pajloHa OTKPBI-
TOTO MOPsI 110 TPeOOBaHMIO IPUOPEKHOTO TOCyHap-
CTBa; @ TAKXKe MOJer BCTYIUTb B IIEPEroBOPHI 110
cormacoBaHmio Takux mep’. I1pu cobnrofennn ompe-
Jie/IeHHBIX YCIOBMII (Ha/IM4ecTByeT HeoOXOMMOCTD
CPOYHOTO IPYMEHEHV MeP, UMEIOTCS COOTBETCTBY-
IOl[Jie HAay4YHbIe AHHBIE ¥ T.J.) IPUOPEKHOMY TO-
CYapCTBY paspelIaeTcss BBOJUTb OFHOCTOPOHHME
OXPaHNUTE/IbHBIE MEPBI B IIOOOM pajioHe OTKPBITOTrO
MOps, IPVMBIKAIOIIEM K €ro TeppUTOPUATbHOMY
MOpIO.

B Konsennuu 1982 r. Takke HOf4epKMBaeTCs,
4TO CBOOOJA PHIOO/IOBCTBA B OTKPBITOM MOpE SIB-
JIAeTCSA HeOThEMJIEMBIM IIPAaBOM BCEX T'OCYAApPCTB;
HO IIPY 9TOM HEOOXOJVIMO Y4YMTBHIBaTbh «3alHTepe-
COBAaHHOCTb JPYIMX TOCYAApCTB B IOTb30BaHUM
cBobozoi oTKphITOro Mopsi» (cT. 87)'. Ompene-
JIeHHble OTPaHNYEHNA B OCYILIECTBICHUN CBOOOMDI
PBIOOIOBCTBA B OTKPBITOM MOpE COfep)Karcs U B
cT. 116 Konsenumu 1982 r.: rocygapcTBa o0s3aHbI
COO/TIOfIaTh CBOY JJOTOBOPHBIE 00513aTeIbCTBA; Mpa-
Ba 11 00513aHHOCTH, @ TAK)Ke MHTePeChl IPUOPEKHBIX
rOCy#apcTB. B aTOM citydae cOTpyAHIYECTBO MEXY
HIpUOPEXHBIMI U He IPUOPEKHBIMM TOCYAAPCTBA-
MM IPEfiCTABIAETCSA BIIONHE €CTECTBEHHBIM, TaK KaK
«HAaXOMACh B TECHOIT B3aXMOCBs3M», CBOOOZA PpIOO-
JIOBCTBA JI OXPaHa KMBBIX PECYPCOB IPEACTABIIAIT
Co00JI «efVHBII IPUHIMI CBOOOBI PALYOHATBHO-
ro ¥ Hay4yHO 0OOCHOBAHHOTO PbIOOIOBCTBA B OT-
KPBITOM Mope»'.

C BBefleHNEM HOBOTO VIHCTUTYTa - VICK/IIOUM-
Te/IbHOI 9KOHOoMmYeckoi 30HbI (M193)- KouseH-
nyeit 1982 ., ppI6OIIPOMBICTIOBbIE 30HBI OKa3a/INCh
HOJ FOPUCAMKIIVEN TIPUOPEXHBIX TOCYHapCTB, 4TO,
II0 MHEHUIO YYEHBIX, IIOB/IEK/IO aKTMBM3ALMIO IIPO-
MBIC/Ia B PallOHaX OTKPBITOTO MOPs 3a MX TIpefesa-
mu [CoBpeMeHHOe MeXIYHapOJZHOEe MOPCKOe IIpa-
B0...1978:109]. B pesynbrate, BOCIPOM3BOJCTBO
PBIOHBIX 3aI1ACOB B TAKMX PaliOHAaX BHOBb OKa3a/I0Ch
nog, yrposoit. Hajio y4ntbeIBarh T0, 4TO 3T¥ MOPCKUE
KUBBIE PeCyPCHI B XOJIe CBOETO >KI3HEHHOTO IIMK/Ia
murpupyoT u3 200-MunbHbIX V93 B paitoHbl OT-
KpPBITOTO MOpA. B caMmx >xe pailoHax OTKPBbITOTO
MOps, KaK IIPaBUJIO, HET CAMOBOCIIPOM3BOAIINXCA
«M30/IMPOBAHHBIX» 3aIIACOB MOPCKNUX JKMBBIX pe-
CYpCOB, KOTOPbIE BECb CBOVI >KM3HEHHDII LUKJI IIPO-
Bomyu Obl B HuX [3umanos 2016:47].

Ba)XHOCTB COTpyHNYECTBA MEKY TPUOPEKHDI-
MM ¥ HeNIpUOPEXXHBIMI TOCYLAPCTBAMY TIOYEePKI-
BaeTcs B cTaTbsax117 u 118 Kouseninu 1982 r.: «...
TOCYapCTBa, IpaXkiaHe KOTOPBIX BELYT IPOMBICET
Pa3HBIX )KMBBIX PECYPCOB B OJIHOM VI TOM e pajloHe
VIV OFJHUX U T€X e XMBBIX PEeCypCcoB, BCTYIAIOT B
IeperoBOPEI B LIE/IAX IPUHATUA MeP, HeOOXOLMMBIX

8 MeHeBcKas KOHBEHLMA O PbIOOSIOBCTBE 1 OXPaHe XIMBbIX PeCypPCOB OTKPbITOro Mops oT 29 anpensa 1958 r. foctyn: https://
www.un.org/ru/documents/decl_conv/conventions/pdf/fisheries58.pdf (nata o6patieHuns: 15.06.2022)

o Tam xe.

19 KonseHuma OOH no mopckomy npasy oT 10 okTtabpa 1982 r. Joctyn: https://www.un.org/depts/los/convention_agree-
ments/texts/unclos/unclos_r.pdf (gata o6patieHus: 15.06.2022).
" MexoyHapoOHas KoHeeHUus no Mopckomy npagy 1982 2.: nocobue 0n1sa opuyepos 8oeHHO-Mopckozo ¢rioma. Mop pep.

B. A. CepkoBa. M.: BoeHHoe n3gatenbctso. 1985. C. 68
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T COXPaHEeHNsA ITUX KUBbIX PeCypcoB. B cooTser-
CTBYIOLIMX C/Ty4assX OHY COTPYJHUYAIOT B CO3[JAHUN
JULA 3TOII Lieu CyOperioHaNIbHbIX WM PErvOHab-
HBIX OpraHM3aLNil 10 PbI6OTIOBCTBY»'2. B 3TOII CBSI-
3u B KonBeHumu 1982 r. ycTaHOB/IEHO, YTO PHIOHDII
IIPOMBICENl He SAB/IAETCA IPaBOMEPHBIM, €CIM IpU-
OpeXXHble TOCYapCTBa He COITIACOBA/IN MEPBbI 10 €TI0
OCYILIeCTB/IEHNI0. Mepbl 110 COXpPaHEHMIO MOPCKUX
JKMBBIX PECYPCOB OTKPBITOTO MOPS U YIIPaBJIE€HMIO
UMM, @ TAKXKe PasMep JOIyCTUMOIO Y/I0Ba, OIpefe-
néxHble B cT. 119 Konseniunu 1982 r., Hanpas/eHbl
Ha IpefoTBpalleHNe MX YPe3MEPHON 3KCIlIyarTa-
LMM; TaKyie Mephl YYMUTHIBAIOT, inter alia, Hanbosee
JI0CTOBEpHbIE HAayYHbIE JaHHbIE; COOTBETCTBYIOLINE
9KO/IOTMYECKVe U IKOHOMMYecKue (akTopbl; IO-
TpeOHOCTY Pa3BUBAIOIIVIXCA TOCYAAPCTB; MEKIYHa-
pOJHbIE MMHMMA/IbHbIE CTAH/IAPThI; BO3/leiiCTBIE Ha
BUJIbl, ACCOLIMMPOBAHHbBIE C BbIIABNMBAEMbIMI BU-
flaMM VI 3aBUCUMBbIE OT HUX. DTV IPABOBbIE MEpbI
He JJO/DKHBI, OJIHAKO, VIMeTb JYICKPUMMHAIVOHHbII
XapakTep.

2. Meps! perynupoBaHus pbIOHOTO IPOMBICTIA
B apPKTMYECKIX MOPAX

B oredecTBEHHON MEXIYHApOJHO-IIPABOBOI
HayKe y)Ke OTMedeHa crenuduka craryca ApKTu-
Ku [ApkTmdyeckuit peruos...2013:11-45], oum6ou-
HOCTb MHEHMII TeX CIIeIMaNiCTOB, KOTOpble OCTaB-
JIAI0T 9Ty crenn@uky 6e3 BHUMAHUSA, YpaBHUBASI
mpaBoBoit pexxum Mopeit CesepHoro JlemoBuroro
OKeaHa I He3aMep3alolyx Mopeit VIuguiickoro, At-
maHTnyeckoro un Tuxoro okeaHos [bapceros 2002:
23-24; Bputer>xanvH u fip. 2021:4-5]. OT™MeueHo, 4T0
TaKas IIO3MIIMA, COBIA/AIONAsA C OPUIIMATIBHOI 1TO-
sunmeit HATO 1o crarycy apkTudeckux Mopeii, Ha-
1ie/leHa Ha UTHOPMPOBaHMe MICTOPUYECKIUX IIPaBOOC-
HoBauuit Poccun B Apktuke [XKynpo 2018].

Mopsa CesepHoro JlemoBUTOrO oOKeaHa Ipef-
CTaB/AIOT CO0O0JI eCTEeCTBEHHYIO Cpefy OoOuTaHMs
MODPCKMX JKMBBIX PeCypcoB M UMEIOT K/II4YeBoe
3Ha4yeHMe [/ IPOMBICTIA KOPEHHBIX Ma/lo4MC/IeH-
HBIX HapOJIOB, IPUOPEXHBIX OOIINH, @ TaKXe IPo-
MBIIUIEHHOTO PBIOOIOBCTBA TIATY HPMAPKTUYECKIX

rocypapcts (Poccun, Kanaper, Hopsernu, CIIIA,
HManun). B mopsax CeBepHoro monmymapus, BKIIIO-
yasg n CeBepHblll JlefOBUTDHII OKeaH, HaCUYUThLIBA-
eTCs IATh TaK HAa3bIBAEMBIX «aHK/IABOB OTKPBITOTO
Mopsi»'?, OKPY>KEHHBIX CO BCeX CTOPOH BHEIIHUMM
rpauniamu 200-MuabHbBIX V193 mpubpexHsIX ro-
cymapcts: 1) «aplpka or 6y6nuka» B bepuHrosom
mope (DonutHole); 2) «muoroyronbuuk» B Oxort-
cxoM Mmope (Polygon); 3) «raseiika-nerisi» B bapen-
nesoM Mope (LoopHole); 4) «b6aHaH», «/ieKonbTe»,
«rancTyk» B Ipennanpgckom u HopBesxckoM Mopsx
(Banana, Decollette, TieHoles); 5) «ienoBblit Me-
moK», «renoBblit aHkaaB» (IceSack; IceEnclave)
B OTKPBITOM MOpe B IeHTpanbHOi dactu Ce-
BepHOoro JlemoBuroro okeana [3mmanoB 2016:46;
Vylegzhanin,Young,Berkman 2020: 1-3]. B nogo6-
HBIX cTy4adx V93 cocemHux m/mmm mpoTuBoOIeKa-
X HOOEepeXXuit TOCYIapCTB PAaCIONOXKEHbI TAKUM
06pa3oM, YTO OHM IOJHOCTBIO OKPYXXAIOT PailoH
OTKPBITOTO MOPS 3a HpefielaMy X IOPUCAVKIIUN.
BmecTe ¢ Tem, 3Ta cUTyalyA He HPENATCTBYET Cy-
f1aM JII060r0 TOCYZIapCTBa BECTU IMPOMBICET B 3THUX
paiioHaX OTKPBITOrO MOPS, €C/IU TOJIbKO OHM He 3a-
KJIIOUI/IN MEX/YHApOJHOE COITIALlIeHNe, OIpefies-
IolIiee MHOE.

Panee mpo6rmeMa HeperyaupyeMoro pbiOHOTO
IPOMBIC/IA B YETBIPEX U3 IIATY aHK/IABOB IIOBJIEK/IA
3a co060il pa3pabOTKy MEXAYHapOJHO-IPaBOBbIX
JIOKYMEHTOB /I IIPEKpallleHNs pa3pyLIUTebHOTO
JUL PBIOHBIX 3aIIaCOB Y HAHECLIETO 3HAUMTE/IbHBII
yuep6 kopeHHoMY HaceneHuioo CeBepa IPOMBIII-
JICHHOTO PBIOOIOBCTBA (B YaCTHOCTHU, MUHTAs, Tpe-
CKM, MUKUIM, Tantyca u apyrux Bugos) (Ta6m. 1).
3a4acTyo Mepbl IO HPefOTBPAICHNI0 HE3aKOHHO-
ro, HEpEerylIMpyeMoro ¥ HecoOoOIaeMoro IpoMbIC-
na (manee - HHH-mpoMmbicen) npepnpuHuMamich
TOI7Z|a, KOT/Ja OH YK€ JOCTUT YTPOXKAIOLIMX MaCIITa-
60B. Tak, Hanpumep, B aHKIaBe bepuHroBa Mops,
oxpyxenHoM V133 CIIA u Poccun, 3amacel MuHTas
6ptn paspymensr HHH-mipomsiciom (oH cocTas-
571 6o7ee 1,3 MJTH. TOHH); HECMOTPsI Ha IIOJIIVCAaHIe
MEX/YHAPOJHO!M KOHBEHLMM IO VX YIPaBICHNIO
3TU 3aI1achl 10 CUX TIOP MOTHOCTHIO HEe BOCCTAHOB-
JeHbI',

12 KoHeeHuust OOH no mopckomy npasy oT 10 oktabps 1982 r. URL: https://www.un.org/depts/los/convention_agreements/

texts/unclos/unclos_r.pdf (nata o6paweHus: 15.06.2022).

3 O NOHATUWM 1 CTaTyCe «aHKJTaBOB OTKPbITOro Mops» cM.: [Monoauos, 3unaHos, BoierkaHuH 1993:39-51].

* MopaTopuin Ha NPOMbICEN MUHTaA B LIEHTPaNbHOM YacT beprHroBa Mmopsa NpogneH elle Ha oauH rog. — Bcepoccudickut
HayyHo-ucciedosamesbcKuli UHCMUMym polbHo20 xo3aticmea u okeaHoepaguu. 11.12.2020. Joctyn: http://vniro.ru/ru/novo-
sti/arkhiv-za-2019-god-2/moratorij-na-promysel-mintaya-v-tsentral-noj-chasti-beringova-morya-prodlen-eshche-na-odin-

god (gata obpalyeHms: 15.06.2022).
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CornacHo KowneeHyuu o0 coxpaHneHuu pecypcos
MUHMAS U YyNpaeneHuu Umu 6 UeHmpanvHol 4a-
cmu bepuneosa mops 1994 . (nanee — KonseHums
1994 r.)", 3akmodyenHoi Mexnay Kuraem, Snonu-
e, Pecny6}1m<0171 Kopes, Ilombuieit, Poccueit n
CIIA, cTOpOHBI ZOrOBOPWINCH 00 yCTaHOB/IEHUM
MEXJIYHAapOJHOTO peXMMa COXpaHeHUsd pecyp-
COB MUHTasd, yIpaBAeHUA UMM U UX ONTHUMAsb-
HOTO JCIIONb30BaHNA B KOHBEHI[MOHHOM pailoHe;
OIpefie/IeHNy JONMYCTYMOTO YPOBHSA JOOBIYM MMH-
Tas Ha OCHOBe HOBEJIINX Hay4YHbIX JAHHBIX; yCTa-
HOBJIEHNU VIHIMBU[ya/IbHOM HaIMIOHAJIbHOM
KBOTbl Ha MUHTAll; y4eTe IIPOMBIC/IOBBIX YCUJINIL
TOCYIApCTB;HeIUCKPUMIHAIIOHHOM XapakxTepe
INpPMHMMAEMbIX Mep. I peanmsauny I0I0XKEHNI
Konsenumn 1994 1. cosmana Exeropnas konge-
peHIA, KOTopas yCTaHaBIMBaeT KOHCEHCYCOM Ha
MOCTIEAYIOLWINIA TOJ, I/ KaXK/I0J1 CTOPOHbI MHVBU-
[yaJIbHYI0 HAIJMOHAJBbHYI0 KBOTY, 00wmumii o0beM
KOTOPBIX He JO/DKEH IIPeBbIIIaTh HOIYCTUMBII Ypo-
BEHb JOOBIYN MUHTAA.

Kak oTMevaroT oTeuyecTBeHHBIE UCCIENOBATENN,
cBobozia pbI60OIOBCTBA B pajloOHe OTKPBITOTO MOPs
IIpUMeHsAeTCs € y4eToM II. 2 cT. 63 KouBenunn 1982
I. [3unanos, CimBakoBa 1995:195], koropas rimacut,
YTO €C/IM «OfIMH ¥ TOT >Ke 3aIac M/IM 3aIachl acco-
LIUMPOBaHHBIX BUJIOB BCTPEYAIOTCA KaK B VICKIIIO-
YUTEIbHOM 5KOHOMMYECKON 30HE, TaK U B PaliOHE,
HaxofjAlleMcA 3a ee Ipefie/laMyl 1 IpuleraleM K
Hell, IpuOpeXXHOe TOCYAAPCTBO U TOCYAAPCTBA, Be-
LyLIVe IPOMbICeN TAaKMX 3aIllacoB B IIpHJIEraolieM
paiioHe, CTpeMATCS NMPAMO WM Yepe3 COOTBETCTBY-
folye CyOpernoHanbHble MM PerroHaIbHble Opra-
HM3ALVM COI/IACOBATb MepBl, He0OXOIMBbIe [/IS CO-
XpaHeHM)s 9TUX 3aI1aCOB B IIPUJIETAIONIEM pailoHe»'®.
Peub uper, B JaHHOM ciay4ae, 00 MCIOIb30BAHNUM
CTOPOHAMU aJIEYTCKOM U ONII0TEPCKO-KaPAaYMHCKOI
MOMY/IALMIT MUHTasl, KOTOpble COITIACHO CBOUM Xa-
PaKTepUCTMKAM, HO/DKHBI COOTBETCTBOBATH II0JIO-
JKeHIAM yKasaHHOM cTaTby [3mmanos, CryBakoBa
1995: 195]. OrMeTuM, 4to B cBOé Bpems, KoHBeH-
st 1994 1. crana GecrperiefleHTHBIM MeXIYHApOJ-

HBIM COIJIAIIEHN)EM, OTPaXKalollleM BO3MOXXHOCTU
COTPYJHUYECTBA TOCYAAPCTB IPUOPEXHBIX U He-
HpUOPEKHBIX, C Pa3INYHOI MeX/YHAPOSHO-TIPABO-
BOJI TIOJINTHKOI B OTHOIIEHU) PBIOHOTO IPOMBIC/IA
B OTKPBITOM MOPe.

[Topnucanme crenmanbHbIX MeX/[yHapOIHBIX
COIJIAIIEHMIT MEXJy IIPaBUTEIbCTBAMM HPUOPEK-
HBIX TOCY[ApCTB MMEJI0 HeMaloBaKHOe 3HadeHMe
mna npeporspaienuss HHH-npombicna B gpyrux
aHK/IaBaX OKpaHHBIX Mopeit CeBepHoro JlefoBuTo-
ro okeaHa. Tax, B Coenawernuu mexoy Ilpasumenn-
cmeom Poccuiickoii Qedepavuu u IIpasumenvcmeom
Coeounennoix IlImamosAmepuku 0 coXpaHeHuu
MPAHCZPAHUUHBIX PbIOHBIX 3ANAC06 6 UeHMPATLHOU
uacmu Oxomcxoeo mops 1996 2. (anee — Cornarue-
H1te 1996 I.) yCTaHOBJIEHO 00513aTENbCTBO CTOPOH O
HpeKpalleHny IPOMBIC/IA MUHTasA B 0003HaYeHHOM
MOpPCKOM paitoHe. B coorBetcTBUM O cT. 5 Corna-
meHns 1996 I., CTOPOHBI «IIPUBJIEKAIOT BHMMaHIE»
TPETbUX CTOPOH, B CIy4Yae OTPUIIATENbHOIO BIIN-
AHUA UMX TPAXKJAH Ha «JOJATOCPOYHOE YCTONYMBOE
UCIIO/Ib30BAHNE PECYPCOB MUHTAsA»; HOOIIPSIOT
TPETbJ CTOPOHBI «yBaXKaThb Mepbl IO COXPaHEHMIO
pecypcoB 1 ynpasieHuio uMyu B OXOTCKOM Mope»;
B ClIy4ae OTPULIATeIbHOTO BANAHMA IPAXK/AH, Pe3u-
JIeHTOB MU CY/iOB TPETbUX CTOPOH Ha JOJIr0CPOY-
HOE YCTOIUMBOE UCI0/Ib30BaHNE PECYPCOB MUHTA,
Poccus n CIIA BmpaBe npefupuHATb HEOOXOMM-
MBble MepbI /IS [IPefiOTBPAILeHN TaKMX onepanyit'’.
B Cornmamenun cogepXutcsa ccblikana bepuHroso
MOpe€, B KOTOPOM CYIIeCTBYeT PUCK IepefiuCIoLu-
poBaHNUA PLIOONOBEIKMX CYHOB B CBSA3Y C MOPAToO-
pueM Ha ppIOOIOBCTBO B aHKIaBe OXOTCKOrO MOPA.
OTOT MEXIYHAPOJHBINl [JOTOBOP MOXXHO CUMTATh
OffHUM 13 00Pa3I0BbIX IPYMEPOB PEabHOTO Y/Iyd-
IIEHNA TOCYlapCTBAMM COCTOSIHMA 9KOCHCTEMBI
1€7I0T0 MOPsI.

JlelicTBUTENbHO, TaKOVl MeXaHU3M COTPYIHMU-
yectBa CIIA n Poccum mo coxpaHeHUIo 3amacos
MMHTasA B LieHTpanbHoII YacTy OX0TCKOro Mops Io-
3BOJIMJI BOCCTAHOBUTD 3aI1achl /10 YPOBHA 5 — 6 MJIH
TOHH'.

> KOHBEHLMS1 O COXPaHEHNM PeCcypCcoB MUHTas 1 YNPaBEHU UMK B LIeHTpanbHOM YacTy BeprHroBa mops oT 16 MioHA
1994 r. Doctyn: https://docs.cntd.ru/document/901799606 (nata obpatieHus: 15.06.2022).

16 KoHBeHuust OOH no mopckomy npaBy oT 10 okTabps 1982 r. Joctyn: https://www.un.org/depts/los/convention_agree-
ments/texts/unclos/unclos_r.pdf (nata o6paiieHus: 16.06.2022).

7 CornaweHvie mexay MpaButenbctBom Poccuiickoin Gepepaunn n MpaButenbctBom CoefiHeHHbIX LLTaToB AMepuky o
COXpaHeHWM TPaHCrPaHMYHbIX PbIGHBIX 3aMacoB B LIEHTPanbHOM YacT OXOTckoro mops ot 13 mioHaA 1996 r. foctyn: https://
docs.cntd.ru/document/901880159 (nata obpatueHus: 16.06.2022).

® Ppbiba OXOTCKOrO  MoOpA.
obpalyeHus: 16.06.2022).

Doctyn:
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C TeM, 4TOOBI He IIOBTOPUTD TPATMYECKUIl Clie-
Hapuil pasBuTHs COOBITMII B aHKIaBe bBepuHrosa
MOps, a TaKKe B HEKOTOPBIX MHBIX aHK/IaBax OT-
KPBITOTO MOPsI, 0COOEHHO Ba)XHO 3a0/1arOBpEeMEHHO

IPEeANpPUHATD Mephl 110 NPEfIOTBPAILEHUI0 HEpery-
JIMPYeMOTO PbIOHOTO IIPOMBIC/IA B LIEHTPa/IbHOI Ya-
cru CeBepHoro JIefoBUTOr0O OkeaHa — caMoM 607Ib-
I0M B APKTVKE aHK/IaBe€ OTKPBITOTO MOPS.

Ta6nuua 1. Paitonbl OTKpBITOro MOps 3a npegenamu V93 npuOpe>KHBIX TOCYFapCTB B APKTHKe M COTPeXebHbIX
MOPSIX, a TAKXKe IIPMHATHIEe Mepbl 110 npenorspamenio HHH-npombicna

Table 1. High seas areas outside the EEZs of coastal states in the Arctic and adjacent seas, and measures taken to

prevent IUU fishing
PanoHbl aHknaBoB OCHOBHble
Mnowanb aHKNaBa Bbinos 3aroa, [loroBopHO-NpaBoBble Mepbl N0
OTKPbITOro MOpsi- BUAbI MOPCKUX
(B TbIC. KB. KM) B TbIC. TOHH npepoTepatyeHnto HHH npombicna
Ha3BaHuA 6ropecypcos
CornaweHune mexgy lNpaButenbcTBOM
OXOTCKOE MODE Poccuniickon Oegepauymm n
P 200 - 350 (HHH- . Mpasutenbctom CLUA B oTHOWEHNN
— «AblpKa, 52 MuHTan
npombicen) COXPAHEHMA TPAHCIPAHNYHbBIX PbIOHbIX
«MHOFOYTOSIbHUNK» .
3arnacoB B LieHTpasibHol YacTn OXOTCKoro
mops, 13 nioHa 1996 T.
bepuHroso KoHBeHUMA 0 coxpaHeHN pecypcoB
P 800 - 1300 (HHH- ) 4 P pecyp )
Mope - «AblpKa oT 21 MwHTain MUWHTasA 1 yNpaBneHna UMn B LeHTpanbHoM
npombicen)
6y6nvKa» yacty beprHrosa mops, 16 ntoHA 1994 r.
CornaweHue mexgy MNpasutenbctsom PO,
MpasuTenbctBom Pecny6nuku Micnanauws, n
Tpecka, nantyc,
bapeHueBo mope - 65 20 - 50 (HHH- 26aTKa, KDA6 MpasutenbctBom Koponesctea Hopserus,
«lazenka» npombicen) Y o m,r E KacaloLlmeca HeKOTOpbIX aCneKkToB
pury COTpyAHUYeCTBa B 0611acTy pbi6OIOBCTRA,
15 masn 1999 .
lpeHnaHackoe, KoHBeHLKA 0 pblbONOBCTBE B CEBEPO-
Hopsexckoe 150 - 300 BOCTOYHOW YacTn ATNaHTMYEeCKOro
.| Cenbab, ckymbpus,
Mops — «baHaH», 317 (perynupyembiii nvTaccy, okyHb | OKEaHs 18 HOAGPsA 1980 .,
«rancTyk», npombicen) Y ¥, 0Ky MEXMPaBUTENbCTBEHHbIE JOTOBOPEHHOCTY
«fleKonbTe»
CeBepHbli CornalieHvie o npefoTBpaLleHnmn
TNepoBuTbin HET [aHHbIX Calika, MOMBa U | HEperynmpyemoro npombIciia B OTKPbITOM
> OKeaH — «/1efloBbli 2825 (onackoctb Havana : rme MOpe B LieHTpasnibHol YacTn CeBepHOro
H HHH- npombicna) APy P€ B LUeHTP p
MELLOK» JlepoBurTOro okeaHa, 3 okTsabps 2018 T.

3. IIpaBoBoe perynmupoBaHue pbIOHOTO IPO-
MBIC/Ia B «JIEOBOM aHK/IaBe»

B coBpeMeHHOI 3KONOTMKO-IIPAaBOBOM IPO-
6nemaryike Apktuku [Boiterskanun u gp. 2021:39-
55] Ha mepefHMIT I/IaH BBIXOAUT HEOOXOAMMOCTD B
JIe/ICTBEHHOM IIPaBOBOM O0eCIeYeHNN COXPaHeHNA
PBIOHBIX PeCypcOB B OTKPBITOM MOpe B LIEHTPalb-
Hoit yacty CeBepHoro JlemoBuToro okeana (1 «Jie-
I0BOTO aHK/IaBa», «JIE[IOBOTO MelIka»). Hamomumnm,
4TO 3Ta YacTb OTKPHITOTO MOpsl OKpyxeHa JI393
IATM HPUAPKTUYECKMX TOCY[AAPCTB, MMeET IIJIo-
waznb 2,8 MIH KM%, YTO B IBOE IIPEBBINIAET IVIOMA b
BapeHnreBa MopsA. PaHee 3TOT aHK/IaB ObUI TIOMTHO-
CTBIO TIOKDBIT /IbIOM U HEJOCTYIEH /I MOPCKUX
VICCTIE{OBAHMIL, /TSI TOPTOBOTO CYHOXOACTBA (3a Mc-

K/IIOUeHEeM CTy4aeB VX IPOBOJKY JIOKOIAMM), He
TOBOPA Y>Ke O IPOMBIIIEHHOM PbIOOTIOBCTBE B HEM.
OpHaxko, Ha pOHe MOCTENEHHOTO COKPAIIeHN e -
HOTO IIOKPOBA ¥ M3MeHEeHNI1, KOTOpble IPONUCXOAAT
B 9KOCHCTEMeE U3-3a IIOTeI/IEHNA KMMaTa, yXKe celi-
4yac 3HauMTenbHad dactb CesepHoro JlemosuToro
OKeaHa, BK/II0Yas 4acTb PajioHa OTKPBITOIO MOps,
cBOOOJIHA OTO /IbJja B TeYEHIE HEKOTOPOTO BpeMeHM
B FOfly; 110 IIPOTHO3aM, 4epe3 HeCKOIbKO JiecsATHIIe-
it Becb CeBepHbIil JlemoBUTbIN OKeaH OyzeT cBO-
007ieH 0TO JIbJIa OTIpefe/IeHHYIO YacThb ropa’’.
[TpaBoBOIt peXX1M OTKPBITOIO MOPSI B LIeHTPaIb-
Holl yactu CeBepHOro JlefoBUTOrO OKeaHa MMeeT
YHMKa/bHbI Xapaktep. Ho, HecMoTpsa Ha ocobeH-
HOCTU COXPaHEHM:A MOPCKMX >XUBBIX PeCypcoB U
OIITMMAJIbHOTO, YCTOWYMBOIO YIPAaBIEHUSA UMM B

1% Balton D. The Arctic Fisheries Agreement Enters into Force. — Polar Points. June 25, 2021. https://www.wilsoncenter.org/
blog-post/no-9-arctic-fisheries-agreement-enters-force (accessed 16.06.2022).
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OTKPBITOM MOpe€ B LieHTpanbHO! d4acTy CeBepHOTo
JlemoBuTOrO0 OKeaHa, K HeMY TaK)ke IPUMEHUMBI,
eCIIV HeT COOTBeTCTBYIOLEro lex speciales (0OBIYHBIX
¥l [JOTOBOPHBIX CIIeL[VIa/IbHBIX HOPM) U YHUBEPCAIb-
HbIe MeX/[yHapOIHbIe MOPCKIe JI0TOBOPbI, PacCMO-
TpeHHbIe paHHee.

Ba)XHBIM MeX/[yHapOIHO-TIPABOBLIM JICTOYHN-
KOM, B O0IIeM IUIaHe IPYMEHMMBIM K «IeOBOMY
aHK/IaBY», saBnsAercsa CoenauieHue 06 ocyujecmere-
Huu nonoxceruti Konsenyuu OOH no mopckomy npa-
8y om 10 dekabps 1982 200a, komopovle Kacaomcs
COXPAHEHUS MPAHCZPAHUUHBIX PLIOHbIX 3ANACO8 U
3anacoé 0aneKo MUZPUPYIOU4UX Pbl0 U ynpasieHus
umu 1995 2. (manee — Cornamenue 1995 r.)%. Ienbio
Cornmamenns 1995 1. aisgerca obecriedeHne Nonro-
CPOYHOTO COXPAaHEHN U YCTOMYMBOTO MCIIONb30Ba-
HJA TPAHCTPAHNYHBIX PHIOHBIX 3alIacOB 11 3aI1aCOB
JlaJIeK0 MUTPMPYIOLIMX PBIO MOCpefcTBOM 3ddex-
TMBHOTO OCYILECTB/IEHNS COOTBETCTBYIOMINX IIO-
noxxennit Kouseniym 1982 r. Cormamennem 1995 1.
BIIEpBbIe BBE/IEHO HOBOE MOHATIE — «TPAaHCTPAHNY-
Hble PHIOHBIE 3aI1aChl», T. €. 3a11achl, KOTOPbIE BCTpe-
yaroTca 1 B V93, u B palioHax OTKPLITOrO MOps, K
Takoil 30He mpuMblKaomux. Cornamenne 1995 r.
IpefycMaTpuBaeT MeXaHM3Mbl MpefoTBpalieHNsA
HOApBIBA TAKOTO 3araca BC/IENCTBNE Ype3MepHO
3KCIUTyaTalluyl B OTKPBITOM MOpe, OCHOBAaHHbIE Ha
Haybosiee JOCTOBEPHBIX MIMEIOLIMXCS HAYYHBIX JJaH-
HBIX U METOJIaX BeJeHUA PBIOHOTO IIPOMBIC/IA, B3a-
MIMO3aBUCHMOCT 3aIlacoB, MEXIYHAPOAHBIX MU-
HMMaJIbHBIX CTAaHJAPTAX, a TAK)Ke Ha «OCTOPOKHOM
nogxoge» [Bouterskannn, 3umanos 2000:45].

I[To cmpicny Cornmamenus 1995 r., mo6oe rocy-
IApCTBO, HaXKe He Oymy4m cTOpoHoit storo Cora-
IIeHNsA, MOXEeT YYacTBOBATb B pa3paboTKe Mep I
TOTO, YTOOBI 00€CIeYNTh B OTKPHITOM MOpE [O/Ir0-
CPOYHYIO YCTONYMBOCTD TPAHCTPAHNYHBIX PHIOHBIX
3aI1acoB M 3aIacoB JlaJieKO MUTPUPYROLIMX pbi6. B
cootBercTBMU cO CT. 8§ Cormamennsa 1995 r., mpu-
OpexHble 1 He IpUOpeXXHbIe TOCYAAPCTBa COTPYH-
HJMYAI0T HEMOCPeACTBEHHO, MO0 4Yepe3 COOTBET-
CTByIOIE CyOperroHa/lbHble WM PervOHaIbHbIE
PBIOOX03AVICTBEHHbIE OPTaHM3ALMU VI JIOTOBO-
perHocTu?. I10/0KeHNs 9TOI CTAaThy 3aTParuBaioT
TaK>XXe BOIIPOCHI COTPYAHMYECTBA C TOCYAAPCTBAMI,
HPOAB/AIINMI «PeaTbHbIN MHTEpec» K MPOMbIC-

Ny, TIOCPeACTBOM Y4YacTus HOCTeSHUX B PbIOOXO-
3AJICTBEHHOJ OpraHM3alNM, ¥, COOTBETCTBEHHO,
MMEIOLIMM [OCTYII K IPOMBIC/IOBBIM pecypcaM, K
KOTOPBIM IIPUMEHSIOTCS 9TU Mepbl [0 COXPAaHEHMIO
u yupasieHuio. Kak oTmedanoT 3apybOexxHble yc-
CllefloBaTeM, 9TOT TEPMMH MOXKET O3HA4YaTbh, YTO
«rocypmapcrBa ¢rara MOTYT 3asBUTh O Ha/INuUM
«peajyibHOTO MHTepeca» K KOHKPETHOMY IIPOMBICTY,
JlaXKe eC/Iy OHM He y4acTBOBA/IM B HeM paHee, HO XO-
TAT BeCTU IPOMBICEN B OyAyILIeM, WM aXKe eC/ y
HJX HeT HaMepeHVIsI BECTH IIPOMBICEJT, HO OHM XOTSAT
y4acTBOBAaTb B PbIOOXO3SICTBEHHON OpraHM3aluy
VICK/TIOYMTE/IBHO C Ie/IbI0 COXPAaHEHUSI MOPCKOTO
6uopasHoobpasus» [Kim, Park, Son 2022:126].

Cornamenne 1995 1. yKkpemmnio obumit mpaso-
BOJI P&KUM COXPaHEHUSMOPCKIX KUBBIX PeCypCoB,
KOTOpBIE BCTPEYAIOTCs KakK B OTKPBITOM MOpe, TaK
u B V193, 6rmarogapsi: a) CO3[aHMIO /IS TPETHUX TO-
CYHApCTB 0053aTeNbCTB 10 COXPAHEHMI0 MOPCKUX
pecypcoB (IyTeM HpuAaHMs OPUANYECKN 00s13a-
TE/IBHOTO XapaKTepa IMPUPOSOOXPAHHBIM Mepam,
HPVHATHIM YYaCTHUKAMM PETVOHAIBHOTO COIJIA-
IIeHVs, JIsI TOCYJApCTBa, KOTOpOe He SBIIAETCS
€ro YYaCTHVKOM, HO JMCIIO/b3yeT PbIOHBIE 3aIIachl);
b) ycraHOBIEHMIO COITTACOBAaHHBIX Ha MeX/yHa-
POIHOM YpOBHE IIPaBIJI, KACAIOLIVXCS IIPYMEHEHNs
HAI[VIOHA/IBHBIX Mep II0 COXPAaHEHUI0 HPYPOJHbIX
pecypcoB Hapsfy € MeXJYHApOXHBIMU MepaMu;
C) OIpefie/IeHNI0 COflepXKaHVsI IPUHIIUIIA OCTOPOXK-
HOTO 1oaxofa; d) cocpemoTOYeHMI0 BHYMAHMUA Ha
COXpaHEHNM MOPCKMX 9KOCUCTEM.

[Tonoxenns 06 «0OCTOPOKHOM HOAXOME» TAKXKe
3aKpemyieHbl B Jleknapayuu o npedomepavieHuu
Hepezynupyemozo Npomvicia 8 pPatioHe OMKpPvmo-
20 mopsi Ceseproeo Jledo6umozo okeaxa, IPUHATON
IATBIO IPUAPKTUYECKUMM rocyfapcrsamu B 2015 1.
(manmee - [lexmapauus 2015 r.). B HekortopsIxX 3a-
pYOEXHBIX IyOMMKALVAX [elaeTcs 4Ype3MepHbIit
aKILIEeHT Ha To, uTo [exmapaunsa 2015 r. He ABAeT-
Cs IOpUANMYECKM OO0sA3BIBAIOLIMM COITALICHNEM M1
«HEe COMIEPXXUT MEXAYHAPOJHBIX 0053aTeNTbCTBY»
[Molenaar 2015:427]. Tem He MeHee, B Heil cofiep-
XKUTCSL KOHCONMAMPOBAHHAS MEXYHapOLHO-IIpa-
BOBas MO3MLMA IATH NMPUAPKTUYECKMUX MPUOpex-
HBIX TOCYJApCTB B OTHOIIEHV) PEXMMa PBIOHBIX
PecypcoB «/IefJOBOTO aHK/IaBa».

2 CornawweHue 1995 r. He NpefycMaTpMUBaeT NPUOPUTET ero HOpM Nepef HopMamu KoHseHumn 1982 T. (cT. 4).

21 CornaweHue 06 ocyuiecTBneHUn nonoxeHuin KonseHuun OpraHnsaummn O6bearHeHHbIX Hauuii no MopckomMy npaBy OT
10 pekabps 1982 roaa, KOTOpble KacaloTcsA COXPaHeHMUA TPaHCrPaHMUYHbIX PbIGHBIX 3aMacoB 1 3anacoB Aaneko MUMPUPYIOLLMX
pbl6 1 ynpaBneHna umu, ot 4 aerycta 1995 r. [loctyn: https:/legal.un.org/avl/pdf/ha/aipuncls/aipuncls_ph_r.pdf (gata

obpalleHus: 16.06.2022).
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Henbro Hexnmapanunm 2015 1. ABiAeTcA MpOROI-
KeHue 00CyX/ieHsI BOIIPOCa O BBIPabOTKe Mep 110
IPeOTBPAIlleHNI0  HEeperylIupyeMoro IIpoMbIc/ia
B OTKPBITOM Mope B IieHTpanbHoil dactu Cesep-
Horo JlemoBuroro oxeana. Hecmorpsa Ha TO, 4TO
IPOMBIIIEHHBINI NPOMBICEI B LIEHTPA/IbHON 4Ya-
ctu CeBepHoro JlemoBUTOro okeaHa B OJypKalileM
OymyleM MajoBepoOsTeH, cornacHo [lexmapaunum
2015 r., mpuapKTmM4yecKne rocygapcrsa MpugepKu-
BAIOTCA MHEHUSA O JKe/IaTe/lIbHOCTY BBEJEHMA COOT-
BETCTBYIOIIMX BPEMEHHBIX Mep [/ CHAeP>KUBaHMA
HeperyMpyeMoro IpoMbICIa B OymylieM B 9TON
yactu CesepHoro JlemoBuToro okeaHa. B crmcok
BPEMEHHBIX Mep BXOANT 1) cO3laHNe PernoHaIbHOM
PBIOOXO3SIICTBEHHOI OpraHM3aLUM WIN [OTOBO-
PEHHOCTM I YIIPaBJIeHNSA PBIOHBIM IIPOMBICIIOM;
2) paspaboTKa COBMECTHOI IIPOrpPaMMbI HAay4HBIX
VICCTIEIOBAHMI /I U3Y4eHUs S3KOCUCTEMbI PalOHa;
3) COBMECTHBIII MOHUTOPVHT JIeATeNbHOCTY B paii-
OHe; 4) pBHIOHBIIT IPOMBICENT B HEKOMMePYECKIX Iie-
JIX, OCHOBAHHBII Ha HAYYHbIX peKOMeHzanusax>. B
HOC/IEAYIOLIEM 3TU Mepbl ObIIM OTPa)KEHBI B TEKCTe
Coranenns: o npefoTBpalleHN Heperyl1upyeMoro
IIPOMBIC/IA B OTKPbITOM MOp€ B LJeHTPa/IbHOJ 4acTy
CesepHoro JIeloBUTOro OKeaHa.

4. CormanieHue o NpPeJOTBPALICHUN HeEpery-
JTMPYeMOro IPOMBICTIa B OTKPBITOM MOpe B IIeH-
TpanbHoOi Yact CesepHoro JlemoBuToro okeaHa
2018 .

CerofHA TONY/IAPHON ABIAETCA TeMa «Ha-
yuHo!t puruiomatuu» [Environmental Security...
2013:xxiii], u po/mb Hay4YHBIX UJiell, MHEHWIT YYeHbIX
BO BHEJPEHNN IIepPeOBbIX MEeX/YHAPOJHO-IIPABO-
BBIX MEXaHU3MOB JE/ICTBUTEIBHO MOXKET OBITH Cy-
miecTBeHHOM. B 2012 1. mopsAfKa 2-X ThICAY YYEHBIX
u3 67 ToCyfapcTB OOpaTHINCh ¢ OTKPBITBIM IMCh-
MOM K MEXIYHapOJHOMY COOO0IecTBY ¢ TpeboBa-
HueM 3amuTuTh CeBepHblit /leoBUTHI OKeaH, 3a-
IpeTUB NPOMBIIUIEHHOE PbIOOTIOBCTBO JIO TeX 0P,
IOKa He OyJeT IpOaHaIM3MPOBAHO BO3ZEICTBIE
BBUIOBA PbIObI Ha MeCTHYIO akocucTeMy [Harrison
et al. 2020]. IIpu TakoM nopxope, IpUAPKTIYECKIE
TOCYapCTBa JO/DKHBI ObIIN IIPUHATD Ha ce0s MUan-
PYIOLIYIO PO/Ib B BBIPAOOTKE HOBOTO MEK[YHApOJ-

Horo cornamenus. Ilocie TiaTebHOrO M3ydeHMs
0COOEHHOCTell 1IeHTPATbHO-apKTUYECKOTO paiioHa
OTKPBITOTO MOPs1 Ha IIpeMeT BO3MOXKHOCTU PbIOO-
JIOBCTBA B HEM, a TAK>Ke OIpefie/IeHNsA Hay9HO 060-
CHOBAHHOI'O YPOBHS BbIJIOBa, IIPEJYCMAaTPUBANOCh
CO3JaHMe PeXIMMa YIPaBIeHN PbIOHBIM IIPOMBIC-
JIOM B 0003HaYeHHOM paiioHe™.

B 2016 r. B Bammurrone 6pina opraHusoBaHa
BCTpeya Jiefieraliyii ToCyqapcTs, nognmcasimx Jle-
kmapaumio 2015 1., a Takxe feneranuit Kutaitckoi
Hapopnoit Pecriy6muxm, Vcnanpun, HOxuoit Ko-
peu, flnmonun n EBpomeiickoro corwsa. Takum 06-
pasoM, ObIIO IOJIOKEHO HAyalo «PaclIMpeHHOMY
COTPYHMYECTBY», 0 KOTOPOM Il/Ia pedb B [leknapa-
mvn 2015 . [Harrison et al. 2020]. Crycts yeTbipe
payHpa OOCYXJeHMsA Ha BCTpeyax HelpaBUTENb-
CTBEHHBIX OpTaHM3ALVIL 1 IECTH PAayH[IOB MEXIIpa-
BUTE/IbCTBEHHBIX IIEPErOBOPOB, 3aBepLIMBUIMXCSA
30 HOs6ps 2017 I. mpefCTaBUTENN TOCYAAPCTB CO-
rmacoBamu npoekT Cornamenns. B nocnenyromem,
3 okTs6ps 2018 1. B Vinynnuccare (Ipennanpus) co-
CTOANIACh TOPKECTBEHHAA Ipolieflypa IOANNCAHNSA
Coenawenus o npedomepauseHul Hepezynupyemozo
NPOMbICIA 6 OMKPLIMOM MOPe 8 UeHMPANbHOLL Ya-
cmu CesepHroeo /ledosumozo okeana. Ha paruduxa-
uyio storo Cornamenns sceMu 10-Tbio MopiIMCaB-
MMM €T0 CTOPOHAMM YLIJIO OKOJIO 2,5 JIET, 4TO He
TaK MHOTO [yl CTO/Ib 3HAYMMOTIO IIPABOBOIO JOKY-
MeHTa. B pesynbrare 3TOT MEXIYHApOJHbBIN JOro-
BOp BTy B cuiry 25 nions 2021 ropa.

Cornamenue 2018 r. cocrout us npeam6ysnel u 15
crareil. Huxe npoBefieM IpaBOBOJ aHANN3 3HAYM-
MbIX cTaTeli aToro Cormauenns.

B npeambyne Cornaurenvs 2018 r. mogyepkuBaetcst
«HMIMATYBA TOCYAAPCTB, MPUOPEKHBIX IO OTHOLLE-
HIIO K IeHTpanbHoluacT CesepHoro JlemoBuroro
OKeaHa», X «0Cco0ObIe 00A3aHHOCTI Y MHTEPEChI B OT-
HOILEHVV COXPAaHEHMS PBHIOHDBIX 3allacoB VI YCTONYM-
BOTO yIpaB/leHVs VMU B LieHTpasnbHoldacT CeBep-
Horo JlemoBuToro okeana». HecoMHeHHO, po/b IATH
HPMAPKTUYECKUX TOCYlapcTB B 3ToM Borpoce B Co-
rramenny 2018 r. mpusHaeTcs nepBocTeneHHo. Bme-
cTe ¢ TeM, B TeKcTe CoIlallleHNs OTpaXKeHbl MHTEPECh
U [IPYTUX CTOPOH — HEAPKTMYECKMX TOCY/JAPCTB 1 KO-
PEHHBIX Ma/I0UUC/IEHHBIX HapozioB Cesepa, — 103ToMYy
MOYKHO TOBOPUTB O COOTIOfIeHNN OajlaHCca IHTEPEeCOB.

2 Declaration concerning the prevention of unregulated high seas fishing in the Central Arctic Ocean. 2015. URL: https://
www.wto.org/english/tratop_e/rulesneg_e/fish_e/2015_oslo_declaration.pdf (accessed 16.06.2022)
3 An Open Letter from International Scientists URL: https://legacy-assets.eenews.net/open_files/assets/2012/04/23/docu-

ment_pm_02.pdf (accessed 16.06.2022).

Moscow Journal of International Law - 3 - 2022

59



MEXOYHAPOAHOE MPABO N OKPYXKAIOLWAA CPELA

B.K. 3nnaHos, E.B. Kuenko, A.A. Jlyrosckas

[Ipn paspaborke Cornamenus 2018 r. ocoboe
BHJMaHME Y[e/NAN0Ch MHTepecaM >KUTesell U Ko-
PEHHbIX HapOfloB APKTMKM U ¥IX BOBJIEYE€HMIO B ITPO-
1jecC [IeperoBOpoB. 3HaHMA KOPEHHOTO 1 MECTHOTO
Hace/leHNs 0 MOPCKMX JKUBBIX pecypcax CeBepHOro
JlemoBuTOrO OKEaHa ¥ 06 HKOCUCTEMAX MCIIO/Ib30Ba-
JIICh «B Ka4yeCTBE OCHOBBI /I COXPaHEHMA PbIOO-
JIOBCTBA U YIIPABI€HMA UM Ha y4acTKe OTKPbITOIO
Mops B LleHTpanbHoIl yacTu CeBepHoro JlegoBuroro
okeaHa»*. KopeHHble Hapobl APKTMKM MOTYT y4a-
cTBOBaTh U B peanmusanuy Cormamenns 2018 . —
OHJ MIMEIOT BO3MOXXHOCTb BBIHOCUTb CBOU IIPEJIIO-
JKeHU: Ha paccMoTpeHue ctopoH Cornamennus. Tak,
[IMpKyMIONAPHBIN COBET VMHYUTOB IPOBEN CEPUIO
CEMMHApOB 10 BOIpocaM ydactus MHyuTos B Co-
rramennu B 2020, 2021 ..

B mpeambysie Tax)ke OTMEYEHO, YTO «B TEKYIIMX
00CTOATENIbCTBAX  NIPEK/IEBPEMEHHO  YUPEK/aTh
KaKue-m00 JOMOMHUTEIbHbIE PerMOHaIbHbIE WM
cyOpernoHanbHble PbIO0OXO3s/ICTBEHHbIE OpraHu3a-
1y 1160 JOTOBOPEHHOCTU B OTHOIIEHMN YYacTKa
OTKPBITOIO MOpPs B LIeHTpa/ibHON yacTy CeBepHOro
JlemoBuTOro OKeaHa»’. B KauyecTBe egVHCTBEHHOI
KOMIIETEHTHOJ  MEXJYHapO[HO}  OpraHmMsanumu,
KOOPZIVIHVPYIOIIell pbIOOIMPOMBICTIOBYIO JEATENb-
HOCTb B LIEHTPAJIbHON YacTM B OTKPBITOM MOpe
Cesepnoro JleoBuroro okeaHa, mpusHana Komuc-
CuA 1O PHIOOTIOBCTBY B CEBEPO-BOCTOYHON YacT
Armantuyeckoro okeana (HEA®K). Ormerum, 4t0
paiioH, B npefienax Kotoporo Komuccnsa ocyecr-
B/IeT CBOM (YHKIMY, HE OXBAaTbIBaeT BECh ILIEH-
TPaJIbHO-apKTUYECKUIT pajioH, ONpeJeNeHHbll KaK
«paiioH pericTBuA» CoIallleHNs; KacaeTcsa 4acTu
OTKPBITOrO MOpsl Ha ceBepe IpeHmananmu 1 apxuie-
nara [lInui6epren. [Ipyrue pernonaabHble ppiO0XO0-
34JICTBEHHbIe OPTAHU3ALMN TAKXXe He 3aHMMAOTCA
BOIIPOCAMM COXPAHEHMA MOPCKUX >KUBBIX pecyp-

COB U YIpaBJIeHMs MMM B «IeOBOM aHKIaBe». B
HEKOTOPBIX 3apYOeXXHBIX MyOMMKaLsAX B KadecTBe
BO3MOXKHOJI ~ PbIOOXO3SIICTBEHHOII ~ OpraHyU3aLn
ykaspiBaeTcsi CMeIlaHHasA POCCUIICKO-HOPBEXKCKas
KOMMCCYS TI0 pbI60/10BCTBY? . [Tpu aTOM aBTOpHI 710-
nyckaroT, yTo Hopserns u Poccus MOTyT BbICTYIIATh
32 MHOTOCTOPOHHUII IIOfIXOfi B YIPABI€HUMU Pbl-
00710BCTBOM B 0003Ha4YeHHOM paitoHe [Governing
Marine Living Resources... 2019:99].

B ¢m. 1 Cormamenns 2018 r. pa3bACHAIOTCA JC-
noznb3yemble TepMMHbI. CoIvIalleHneM BBOJMUTCA
HOBOE TIOHATHE — «IPUOPEXHbIE K YYaCTKY OTKPBI-
TOTO MOpA B IleHTpabHOIl YyacTu CeBepHoro Jlemo-
BuTOro okeana rocygapcrsa (Central Arctic Ocean
coastal states)». Tem cambiM CoralieHne BIepBbie
expressis verbis 3akperniser oco6pblit cTaTyc npuap-
KTHYecKuX rocypgapcrs. Ilockonpky B Cornamenun
copiepxutca ccbulka Ha Jlexmapauuroo 2015 r., Her
HMKAaKMX COMHEHMII B TOM, YTO 3TOT TePMMH (XOTA
OH 1 He ompefieieH B cT. 1 Coranienns) o3HavaeT
Kanany, Hanuto, Hopsernio, Poccuio n CIIIA.

Tonkosanue tepmuHa «Paiton merictBus Corna-
IIEHNsA» TAKXKe TPYAHOCTEN He BbI3bIBAET, TAK KaK
OH B TOYHOCTY IOBTOpsieT «Paiion», 0003Ha4YeHHBII
B [lexnmapauym 2015 ., TO €CTb «y4aCTOK OTKPBITOTO
Mops B LleHTpasnbHolt yacTy CeBepHoro JlegoBuroro
OKeaHa, IIOIHOCTbI0 OKPY>KEHHbII1 BOflaMy, B IIpefie-
nax koropbix Kanapma, Hauusa, Hopserus, Poccusa
u CIIA ocyuiecTBIAIOT PBIOOTOBHYIO IOPUCHUK-
uno»*®. CooTBETCTBEHHO, peiicTBue Cormamenns
2018 r. orpaHMYMBaeTCA TOJAbKO LIEHTPAIbHOI Ya-
crpio CesepHoro JleoBUTOro OKeaHa U He IpUMe-
HAETCA K JPYTUM YIIOMSAHYTBIM BbIILE AHK/IaBaM.

Tepmuu «ppiba» ompepneneH, Kak «BUABI PbIO,
MOJIIIOCKOB ¥ PaKOOOPa3HBbIX, 32 UCK/IIOYEHNEM OT-
HOCSIIUXCA K «CUAgInM Bugam»?, CormacHo 1. 4 cT.
77 Kouseniuu 1982 ., K «CUISINM BUZAM», KOTO-

24 CornalieHvie o NpefoTBPALLEHNN HEPErYIMPYEMOrO MPOMbIC/IAa B OTKPHITOM MOPE B LieHTpasibHon yacTn CeBepHOro
JNepoBuTtoro okeaHa, 2018 r. Joctyn: http://publication.pravo.gov.ru/Document/View/0001202106280035(nata obpalueHus:
16.06.2022)

% Balton D. The Arctic Fisheries Agreement Enters into Force. — Polar Points. June 25, 2021. https://www.wilsoncenter.org/
blog-post/no-9-arctic-fisheries-agreement-enters-force (accessed 16.06.2022).

% Tam xe.

7 ToppobHee 0 KOMMCCUM 1 POCCUNCKO-HOPBEXCKMX [JOFOBOPEHHOCTAX B chepe pblboNoBCTBa CM.: [Ipagosoli pexum
LlinuybepzeHa u npunezarouux MOPCKUX palioHos: akademuydeckuli yuebHUK 01 Mazucmpamypel. MNop peg. A.H. BbinerkaHviHa.
M.: Hopma. 2019.

28 CornalieHvie o NpefoTBPALLEHNN HEPETrYIMPYEMOTO MPOMbIC/IAa B OTKPLITOM MOPE B LieHTpasibHon yacTn CeBepHOro
JNeposuTtoro okeaHa, 2018 r. loctyn: http://publication.pravo.gov.ru/Document/View/0001202106280035 (nata obpalueHus:
16.06.2022).

2 KoHneeHumsst OOH no mopckomy nipasy ot 10 gekabpsa 1982 r. Joctyn: https://www.un.org/depts/los/convention_agree-
ments/texts/unclos/unclos_r.pdf(nata obpaiieHus: 16.06.2022).
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pble UCK/IIoUeHbl 13 cdepbl AericTByuA Cornalmenns
2018 1., OTHOCATCA T€ OPraHN3Mbl, KOTOPbIE B IIEPU-
Off, KOT/]a BO3MOXXEH MX IIPOMBICETI, TNOO0 HAXOAATCA
B HEMOJBIDKHOM COCTOSHMM Ha MOPCKOM JIHE VIIN
07T HMM, 7100 He CIIOCOOHDI IepeIBUTaThCs NHAYE,
KaK HaXOJIfICh B IOCTOSTHHOM (M3MYeCKOM KOHTaKTe
C MOPCKUM JHOM WJIM €T0 Hefipamm™.

Ilenvio Cornamenus 2018 T. ABIAeTCA MPeRoOT-
BpallleH/ie HeperynMpyeMoro IpoMbIc/la Ha y4acT-
Ke OTKPBITOrO MOpsl B LieHTpanbHoll 4actu Cesep-
Horo JleoBUTOro oKeaHa IyTeM IPUMEHEHM: Mep
10 COXPaHEHMIO U YIPaBJe€HNIO, OCHOBAaHHBIX Ha
IPUHIIMIIE OCTOPOKHOTO IIOJX0/}a, B paMKax JI0/Ir0-
CPOYHOII CTpaTerny IO 3alNTe 340POBbIX MOPCKUX
9KOCHCTEM M 00eCIIeYeHNI0 COXPaHEeHNA U YCTOIl-
4YBOTO MCIOJb30BAHUA PBIOHBIX PecypcoB. ITO
npepcrapasgerca XopomuM Kommpomuccom: Co-
rmamenne 2018 r. He MCKIOYaeT BO3SMOXXHOCTH 3a-
K/TI04YeHNMs B OyayLeM HOBOJI ZOIOTHNUTEIBHON J0-
TOBOPEHHOCTY MEX]y CTOPOHAMM O paspelleHuy
HavaTb IIPOMBICETI B paiioHe AeiicTBusA CoralleHns
2018 1, Korga oH OyzeT HajJIeKalMM 00pasoM Ha-
y4HO 000CHOBaH 1 OyzeT perymuposarbcsi. OfHaKo,
HeperyImpyeMblil pbIOHBIN IPOMBICEN B II€HTPalb-
HoM CeBepHOM JlefoBUTOM OKeaHe (KOTOPBIil yKe
3aIpeleH MeKIYHapPOJHBIM IIPaBOM) [JO/DKEH OBITh
IpefoTBpallleH COBMeCTHbIMMU ycunuAMu CTOPOH.

Cornamenne 2018 . BbIfiensgeT MPOMBIIITIEHHOE
PBIOOTIOBCTBO ¥ PBIOOJIOBCTBO B HAYYHO-IIOVMCKO-
BoIX Lemsax (cr. 3). Ppi60/mOBCTBO B Hay4yHO-IO-
UCKOBBIX Lensx («exploratory fishing») B paiione
nevictBus Cornmamennss 2018 1. BO3SMOXXHO TOJIBKO
B COOTBETCTBMU C MEPaMyl COXPAHEHUS U yIIpaBJie-
HJA PBIOHBIMM 3aT1acamMit. B Tedyenne Tpex et moce
Bcrymnenns B cuny Cornmamennsa 2018 1., Cropo-
Hbl IIPMHUMAIOT Mepbl COXPAHEHUA U YIIpaBJIEeHM:
JUI OCYIIECTB/ICHVS TAKOTO PHIOOIOBCTBA B paiio-
He pmerictBusa Cormainedus 2018 r. u BIociencTBum
BIIPaBe MepUOANYECKM UX U3MEHATb. ITU Mephl, B
YaCTHOCTY, HPENyCMaTpUBAT 1) COOTBETCTBME
nemu CorauieHns; 2) orpaHudeHne pblO0IOBCTBA
10 IIPOJO/DKUTEIbHOCTY, PalloHy 0XBaTa 1 110 Mac-
mwTady; 3) COOTBETCTBME TOCTOBEPHBIM HAYYHBIM
uccnefioBaHyuAM 1 cornacoBanue ¢ CoBMeCTHOI
IIPOrpaMMOJ HAyYHBIX MCCIEfOBaHUII M MOHMUTO-

pUHIa, HALMOHA/IBHBIMY IIporpammamy; 4) obs3a-
Te/lbHOE yBelomenue apyrux CTOpoH o paspelile-
HIUY PBIOO/IOBCTBA B HAyYHO-IIOMCKOBBIX LEIAX 1
5) KOHTPOJB 3a ero ocyuectsienyeM (ct. 5 (1)(d)).

[IpomblienHOe  pbI60TOBCTBO  («commercial
fishing») B OTKpBITOM MOpe B IIeHTPaIbHOI 4acTy
CesepHoro JIeloBUTOro OKeaHa 3aIPeleHo [0 TeX
Op, MOKa He OYAyT IPMHATHI MepHI 110 COXpaHe-
HMIO U YIIPaBJ/ICHNIO, HAIIpaB/IeHHbIE Ha YCTONYMBOE
yIpaB/ieHMe PBIOHBIMIU 3allacaMy, KOTOpble IIpu-
HATBI OFJHOI U1 60JIee PerroHaIbHOM WK Cybperno-
HAa/IbHOJT OpraHM3alyel 10 YIIPaB/IeHNI0 PbIOHBIMM
pecypcaMu MM Ha OCHOBAaHMM JJOTOBOPEHHOCTENB
COOTBETCTBUM C MEXIYHAPOIHBIM IIPaBOM U IpU-
3HaHHBIMM MEXYHapOIHBIMY CTaHJAPTAMMI.

B n. 6 cm. 3 Cornamenus 2018 1. copepXurcs
ccpuika Ha cT. 7 Cornamenus 1995 1. «o conocrasu-
MOCTH Mep II0 COXPAHEHUIO ¥ YIIPAB/IEHNIO B OTHO-
IIEHVH PBIOHBIX 3a11aCOB», KOTOPbIE MMEIOTCS B paii-
OHaX, KaK B IIpefiefIax, TaK U 3a IpefieNlaMy AeliCTBIA
HalVIOHA/IbHOM IOPUCAVKLINY B LIEHTPA/IbHO 4acTH
CesepHoro JlefoBUTOro OKeaHa, ¢ TeM, 4YToObI 0be-
CIIeYUTh COXpaHeHMe 3TUX 3aIlacoB M yIIpaBjIeHMe
UM B HOMHOM ob6beMe. «CONOCTAaBMMOCTh Mep»,
npyHuMaeMbIX B V93 mpubpexxHbIM rocyapcTBOM
U B pailOHaX OTKPBITOTO MOPs 3aYIHTEPECOBaHHBIMU
B PbIOOIOBCTBE TOCYIAPCTBAMY, a TaKXKe MEXY-
HApOJHOV PBIOOXO3SIICTBEHHOII —OpraHmsaluer,
Hofipa3yMeBaeT 005A3aHHOCTb BCEX CTOPOH COTPYJ-
HJYATh [10 BOIIPOCAM COXPaHEHM MOPCKUX KUBBIX
pecypcos.

B c¢m. 4 Cornamenus 2018 r. mexxay CropoHa-
MM IIpefiycMoTpeHa Taioke CoBMecTHas IIporpamMMa
HAay4HBIX MCC/IENOBAHNUIT ¥ MOHUTOPUHIA C L€/bIO
yIIyOneHyss TIOHMMAHUS 9KOCKCTeM 0003HaueH-
HOTO palioHa ¥ OIpeJeNIeHNs TOrO, MOTYT /I B HEM
CYyLIeCTBOBATb PbIOHBIE 3aIIaChl B TOM 00beMe, IIpK
KOTOPOM BO3MOXXHO OCYILIECTB/IATh MX IIPOMBbICET
Ha YCTOMYMBOM OCHOBE. B 3TONl CBA3M IUIaHUPY-
eTcsl IpoBOAUTh Mexnay CTOpOHaMM COBMECTHBIE
Hay4Hble COBeIllaHM:A He peXe, YeM pas B [Ba rofia
[ TIpefiCTABIeHNA Pe3yIbTaTOB UX UCCIIEOBAHMIL,
PaccCMOTpeHMA HaMIydllell MMEMIelicd Hay4HOI
unpopmanmy. B pamkax COBMeCTHOI IPOrpaMMbl
Hay4HBIX MCC/IENOBAHMI ¥ MOHUTOPUHIa CTOPOHBI

30 B OoTHOLEHWN TaKnX BUAOB KomMuccra MexayHapoLHOro npaBa OTMETINA, UTO «He AOMNYCKAET HUKaKMX CKIIOUEHNIN» 13
npuHLUMna cBo6obl pbi6ONOBCTBA B OTKPHITOM MOPE, OXBaTbIBaOLLMX KOHTUHEHTASIbHbIN Wb, 32 UCKITIOUYEHNEM «CUAAYNX»
BUIOB Pblb 11 MPOMBIC/IA, OCYLLECTBIAEMOrO C MOMOLLbI0 060PYA0OBaHMA, MPUKPENIIEHHOTO K MOPCKOMY AHY». International
Law Commission: Articles concerning the Law of the Sea with commentaries. 1956. URL: https://legal.un.org/ilc/texts/instru-
ments/english/commentaries/8_1_8_2_1956.pdf (accessed 16.06.2022).
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OynyT OmpeneniTh 1eeco00pasHOCTh CO3JAHMSA
JOIIOIHATENIbHOM PErMOHA/IbHON OPraHU3ALNK II0
YIPaB/IeHNI0 PBIOHBIMU pPecypcaMy M BBEJEHUA
HOBBIX BPEMEHHBIX Mep, a TaKke BO3MOXXHOCTb
YCTOYMBOTO IIPOMBIIIIEHHOTO pbibonoBcTBa. [lo
MHEHMIO 3apyOeXHBIX aBTOpOB, peamm3sanusa Co-
BMECTHBIX IIPOTPaMM Hay4YHBIX MCC/IeJOBAHUII U
MOHMTOpPVHIA IIO3BOJIMT 1) JIydllle MCCIEefOBaTh
HayMeHee WU3Y4eHHYI 4YacTb MMpOBOro OKeaHa;
n 2) peumtb, 3ameHuTh 1 Cormamenye 2018 r.
IPYTMM MEXaHM3MOM, IIO3BOJIAIOIIEM OCYIEeCT-
BJIATb YCTOYMBOE IPOMBILIIEHHOE PBIOOIOBCTBO
U YIIPABJIATb UM Ha OCHOBE JJOCTOBEPHBIX HAayYHbIX
HaHHBIX. BeposATHO, 4TO B OyAyIeM Takoe COTPYH-
H1decTBO Mexay CropoHamu OyaeT OXBaTbIBaTh He
TOJIDKO BOIIPOCHI COXPAHEHNA MOPCKUX JKUBBIX pe-
CYPCOB «JI€OBOrO aHK/IaBa», HO [ipyrue HpUpomo-
OXpaHHbIE BOIIPOCHI.

B c¢m. 6 Cornamenus 2018 roga mpepycMoTpe-
HBl COOTBETCTBYIOIIME IMPOLEAYPbl MO IPUHATHIO
pellleHniI IOCPefCTBOM [IByX MEeXaHU3MOB: IIO
IPOLIEAYPHBIM BOIIPOCAM pellleHNe IPMHUMAKTCA
OO/IBIIMHCTBOM TO/IOCOB; IIO CYIIECTBY — KOHCEH-
cycom. Taxoit mogxop BIIOZTHE 06OCHOBAH C y4€TOM
VIMEIOILIETO OIIBITA B APYTUX PbIOOXO3SiCTBEHHBIX
OpraHM3aMAX.

B ¢m. 7 Cornamenns 2018 r.pa3bsAcHEHBI M0NIO-
)KeHys o6 yperynupoBanun cropa Mexpay Cropo-
Hamu - nonoxkeHnsa Yacrtu VIII Cornmamennsa 1995
I. «<IPUMEHSIOTCS mutatis mutandis x m060My cIo-
py Mexay CTopoHaMy O TOKOBaHMM /M IIpUMe-
HeHuy Hacrosuero CoITlalleHns, HE3aBUCUMO OT
TOrO, ABNAITCA MU oHU Takke Croponamu Cora-
mweHus 1995 r.»*. 310 BecbMa Ba)KHOE YTOYHEHIUe,
TaK KaK He BCe rocypapcrsa-yyactHuku Cornaiie-
HuA 2018 r. aBnAwTCA ofHOBpeMeHHO CTOpOHaMu
Cormamennsa 1995 r. Tak, Hanpumep, Kuraiickas
Hapopnas Pecriybnuxa e snsercst Croponoit Co-
rnamenns 1995 r. mo mpuymHe Toro, kax B atoM Co-
IIalIeHny 0603HaYeHbl HOpMbI 00 06ecriedeHN I co-
OmofeHns U 06 MCIOTb30BAaHUM «CUJIBI» BO BpeMs
IPOBefieHNA MHCIIEKINIT Ha PHIOOJIOBHBIX CyAaX CO
CTOPOHBI OPT'AHOB CYJ0B, OT/IMYHBIX OT TOCYAPCTBA
¢nara cynHa.

V1, HakoHell, 3aK/IIOYMTEIbHbIE MOJIOKEHNS YCTa-
gapmmBawT, yro Cornamrenne 2018 r. He aBisgercs
0ecCpOYHBIM — YYaCTHMKM COIVIACOBA/IV HAda/IbHBII
HIEPHOJ, €T0 AECTBYA — 16 JIET, C BOSMOXKHOCTDIO ITPOJ-
JIeHUA ellle Ha IATh 1eT. KpoMe Toro, mpefycMoTpeHo
pacumpenye Cy6beKTHOTO COCTaBa 3TOTO JOTOBOPHO-
IIPaBOBOTO PeXXIMMa: ITocyie BCTyIIeHus CoralieHns
B ciry CTOpOHBI TIpeyIoKaT APYTUM 3a/iHTepecoBaH-
HBIM T'OCY/IapCTBaM IPUCOENVHUTBCS K HEMY.

5. Kuraiickaas Hapopnaa Pecny6mmka m Co-
IMallleHe O NMpefoTBpalleHNy HeperyIupyeMoro
NMPOMBICTIA B OTKPBITOM MOp€ B LIEHTPaNbHOIT Ya-
ctu CeBepHoro JlemoBuToro okeana 2018 r.

B HacTosIIee BpeMsA yTOYHEHMe IIPaBOBOTO pe-
XKMUMa APKTMKM ITPOMCXOAUT HpU aKTMBHOM yda-
CTUM U HEaPKTUYeCKNX TOCY/IapCTB, UTO OLleHIBaeT-
Cs1 HEOJTHO3HAYHO, 0COOEHHO KOIZja HeapKTU4YecKue
TOCYIApCTBa MPOBOAAT KOHCYIbTALUM IO CTAaTyCy
Apktuky 6e3 ydacTus apKTUYECKMX TOCYHApCTB
[Bouterskaumn, Kmenko 2021:296-318]. 3amanubie
TOCYIApCTBa, OIHAKO, ABHO IIpeyBeIMUYNBAIOT CBOU
oraceHMs Mo NMoBOAy yyacTusA Kuras B yTOUHEeHUN
[IPAaBOBOTO PeXXMMa >KUBBLIX PECYPCOB B LIeHTpaslb-
Hoit yactu CesepHoro JlenoButoro okeaHa. Kuraii,
ganoMuuM, wien Cosera besomacmoct OOH,
AJlepHas Jiep>KaBa C pacTyLlell BOEHHON 11 SKOHOMU-
4eCKOil MOLIbIO, cocefiHee ¢ Poccueit rocypapcrso,
3aHUMaollee TIepBOe MeCTO B Mype MO YUCTIeHHO-
CTU HaceJleHus, NPOoQeCcCHOHAIBHO MPOABUTAIOLIee
CBOM HallMOHA/IbHBbIE MHTepechl B APKTUKe KakK II0-
CPEfICTBOM y4acTus B paboTe ApPKTHYECKOTO COBe-
Ta B Ka4eCTBe [TIOCTOSAHHOIO HaOjIomaTens, Tak U B
pamkax peammsanuu jgoroopos KHP c apxruye-
cknmy rocyzapcrBamu [Kuenko 2019:43].

MexpayHapopHo-TIpaBoBas mno3uuma Kurtas B
OTHOIIEHN) PallMOHAILHOTO JCIIO/Ib30BaHM MOp-
CKUX XUBBIX pecypcoB CeBepHoro JlemoBuroro
OKeaHa OCHOBAaHa Ha HajyjIeXalleil saiure Ouo-
pasHooOpasuss ApPKTMKM; HayYHBIX MCCIIEJOBaHN-
AX; a TaKKe Ha CIPaBe[/IMBOM 1 PaBHOIPABHOM
COBMECTHOM JCIIONIb30BAaHNUY BBITOf] OT SKCIITyaTa-
M Takux pecypco®. CormacHo «ApKTHYeCKO

31 Balton D. The Arctic Fisheries Agreement Enters into Force. — Polar Points. June 25, 2021. https://www.wilsoncenter.org/
blog-post/no-9-arctic-fisheries-agreement-enters-force (accessed 16.06.2022).

32 CornalieHne o NpefoTBPALLEHUM HEPETrYNIMPYEMOro NMPOMbIC/a B OTKPLITOM MOPE B LieHTpasbHOW YacTu CeBepHOro
JNegosuToro okeaHa, ot 31 asrycta 2018 r. Joctyn: http://publication.pravo.gov.ru/Document/View/0001202106280035

(naTta obpalleHms: 16.06.2022).

3 China's Arctic Policy. First Edition. January 2018. URL: http://english.www.gov.cn/archive/white_paper/2018/01/26/con-

tent_281476026660336.htm(accessed 16.06.2022).
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nonmutuke Kuras» 2018 r., «Kurait pacumpur uc-
C/Ie[IOBAHYIA, HAlIpaB/IeHHble HA M3y4YeHUe PhIOHBIX
pecypcos B oTkpbiToM Mope CesepHoro JlefoBuTo-
r0 OKeaHa, IIPOBeleT COOTBETCTBYIOIMII IIOMCKO-
BbIil IIPOMBICE/T 1 CBITPAaeT KOHCTPYKTUBHYIO POJIb
B yIpaBJIeHN) PbIOOIOBCTBOM B OTKPBITOM MOpe
CesepHoro JlefoBuroro oxeaHa». B oTHomeHun
pbI60/IOBCTBA B OTKpbITOM MOpe B CeBepHOM Jleno-
BUTOM OKeaHe B «ApKTu4eckoi monutuke Kuras»
2018 r. ykaszano, 4to «Kuraii HeM3MeHHO 3aHUMaeT
TBEPJYIO IIO3ULIMIO B II0/Ib3Y COXPaHEHMs HAy4HOTO
MeTOfla 1 PALYIOHA/TIbHOTO MCIO/Ib30BAHMA, CIeAYs
CBOMM 3aKOHHBIM IIPAaBOM IIPOBOJMTb MCCIIEfI0Ba-
HMA PBIOHBIX pecypcoB B OTKpbIToM Mope CeBep-
Horo JIeoBUTOro OKeaHa, ¥ CUMTAET, YTO BCe TOCY-
IApCTBA JO/DKHBI BBIIIOJTHATD CBOM 00A3aTebCTBA
0 COXPAHEHUIO PBIOHBIX PECYPCOB ¥ 3KOCHUCTEMBI
pernona»**. Hecmotpsa Ha To, uTo B CornaureHun
2018 r. He copepKaTcsA yKasaHMsA Ha «paliOHA/Ib-
HOE JICIIONb30BaHMe», 3TOT TePMUH YIOMUHAETCA B
ITpuoputerax mpencenarenpctsa Poccun B Apkru-
4ecKoM coseTe Ha 2021-2023 rr.*

Heo6xoauMo OTMETUTH TaKXe, YTO B COOTBET-
CTBUM C JOKYMeHTOM, «KuTait HaMepeH yKpemuTb
COTPYAHUYECTBO C IPUOPEKHBIMM aPKTIYECKUMI
rocyfapcTBaMu B cdepe MCCIe[OBAHNIL, COXpaHe-
HMA U MCTIO/Ib30BaHMA PBIOHBIX pecypcos»®. IIpen-
nojnaraercs, 4ro moka Kwurait cdokycupyerca Ha
M3y4YeHUM IIOTEHLMATbHBIX BO3MOXKHOCTEI pPBIOO-
JIOBCTBA B paiioHe feiicTBusA Cornammenns 2018 1. n
Ha aKTMBHOM y4acTuu B COBMECTHOII Iporpamme
10 HayYHbIM UCC/IEOBAHNAM Y MOHUTOPUHTY.

B Ilnmane pasBuTHA HALVOHAJIBHOIO MOPCKOTO
pei6onosctBa KHP ykasano, uto Kurait «ymenser
BHMMaHMe U aKTVBHO YYacTBYeT B JiellaX apKTude-
CKOTO pbI60/IOBCTBA, AKTUBHO YYaCTBYeT B UCCIIENO-
BaHMAX 10 M3YYEHUIO U YIIPABI€HNIO aPKTUYECKIMU
ppiOHBIMU pecypcamm»”. TIpaBurensctBom Knras
TaKXKe IJTaHNpyeTcs 1) yrmy6ieHue Me>XyHapORHO-
rO COTPYJHMYECTBA B 00/IACTYU PHIOHOTO IPOMBICTIA,
B YaCTHOCTHU, IIOCPEICTBOM MEX/YHAPOJHBIX 1 pe-

* lbid.

TMIOHA/IBHBIX PbIOOX03AJICTBEHHBIX OpPraHM3aLNIl 1
TI0 CO3/JAHUIO CIIPABE[IMBOIO ¥ Pa3yMHOTO MEX[ Y-
HapOJJHOTO MeXaHN3Ma YIIPaB/IeHNA PbIOOTIOBCTBOM;
2) B peaymmsanyu [ToBecTky THA B 0671acTu yCTOMYN-
BOro pasBuTus Ha nepuof o 2030 r., CormanieHns
OOH no pei6ubM 3anmacam 1 Cornaurenns PAO o
Mepax TOCyJapCTBa IIOpTa IO IPeRyIpeXAeHNIo,
cnepxusannio 1 mukBuganuy HHH-npombicia. Co-
rmacHo IlmaHy pasBuTHA HAIMOHAIBHOTO MOPCKO-
ro pei6onoscTBa, Kurait HamepeH «106pocOBeCTHO
BBINOJIHATD MEK/[YHAPOJHBIe 0053aTe/IbCTBA, YIyd-
IIAaTh MOTEHIMAI TI0 COOMIOIEHNI0 MEK/[YHAPOIHBIX
HODM, a TaKKe OXPaHATb U 3alMIIATh IIpaBa 1 Ha-
IMIOHA/IbHbIE MHTEePeChl B 00/1aCTU MOPCKOTO pbIO0-
JIOBCTBA»; «YIIyONATb ABYCTOPOHHEE COTPYAHIYE-
CTBO B 00/1aCTM PbIOO/IOBCTBA, CO3ATh MEXAHNM3MBbI
MEXIIPABUTEIbCTBEHHOTO COTPYHNYECTBA C TPeMs-
IATBIO TOCY/JApCTBaMM, PAaCHOIOKEHHBIMU BJO/Ib
MapLIpyTa MHULIMATUBHOrO IpoekTa «OpHoro mo-
ACa Y OJHOTO ITyTU» M KTIOYEBBIMU PbIOOTOBHBIMU
TOCYZapCTBaMI»*®,

Hecmotpsa Ha TO, uto Kurait nognucan Corna-
menue 2018 roga ofHOBpeMeHHO ¢ apyruMu Cropo-
HaMy, TOTPe6OBaIOCh TPY TOfia /IS €r0 Of00peHs.
Cormacao 3akony KHP mo mporenype 3akmodeHns
noroBopos, (Law of the People’s Republic of China on
the Procedure of the Conclusion of Treaties), patnduka-
11, PAaBHO KaK 1 IIpeKpallieHie 1 IIPUOCTaHOB/IEH e
JIefiCTBYA, MEXIYHAPOJHBIX [OTOBOPOB 1M BaXKHBIX
COITIALIEHN, 3aK/II0YEHHBIX C MHOCTPAHHBIMMU TOCY-
JapCTBaMy, BO3/MOXKeHbI Ha IIoCTOAHHDBIL KOMMTET
Bcekuraiickoro cobpanysi HapOJHBIX IIPefCTaBUTe-
nent. I[locne nopnmcanus cornameny MuHICTepcTBO
uHocTpaHHbIX fien KHP nepenaeT aTo cornarenne lo-
CYIapCTBEHHOMY COBETY I/ TPOBEPKM 1 3aBepEHNS;
TocymapcTBeHHDIN COBET, B CBOIO OYepeNlb, NepefaeT
[TocrossHHOMY KoMuTeTy Bcekmraiickoro cobpams
HAPOJHBIX NIPEJCTABUTENEN /I IIPUHATUA PelleH
no paruéukanym. ParrdukaioHHas rpamora Iog-
mucoiBaetcs [Ipencenarenem KHP u 3aBepsercsa non-
IJCbI0 MUHICTPA MHOCTPAHHBIX Jie>.

% MpuopwuteTbl MpepcepatenbctBa Poccuinckonn Mepepauun B Apktuueckom Coete 2021-2023 rr. Joctyn: https://
oaarchive.arctic-council.org/bitstream/handle/11374/2646/%D0%90%D1%80%D0%BA%D 1%82%D0%B8%D0%BA%D
0%B0%20%D0%BF%D1%80%D0%B8%D0%BE%D1%80%D0%B8%D1%82%D0%B5%D1%82%D1%8B%2021.06.2021.
pdf?sequence=12&isAllowed=y (aata obpaLLeHus: 16.06.2022).

% China's Arctic Policy. First Edition. January 2018. URL: http://english.www.gov.cn/archive/white_paper/2018/01/26/con-
tent_281476026660336.htm (accessed 16.06.2022).

3 TMATUNETHWI NNaH Pa3BUTUA HALMOHANIbHOrO MOPCKOro pbl60NOBCTBA (Ha KuTackom A3bike). JocTtyn: http://www.moa.
gov.cn/gk/ghjh_1/201712/t20171227_6128624.htm (gata obpaLieHus: 16.06.2022).

% Tam xe.

3 Law of the People's Republic of China on the Procedure of the Conclusion of Treaties. URL: http://www.asianlii.org/cn/legis/
cen/laws/potcot368/ (accessed 16.06.2022).
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B mae 2021 r. [IpaButensctBo KHP opobpuno
Coramenne 2018 r. 1 BIOC/IeCTBUU Hepefaso pa-
TUPUKALOHHYI0 IPaMOTY TOCYAApPCTBY-AEIO3UTa-
puto Cornamenus — Kanaze. B cooTBeTcTBUM CO CT.
11, Cornanenue BCTYINUT B cuity yepes 30 mHelt Ho-
CJie TOTro, KaK Bce nogucapiine ero CTOpoHbI Iepe-
JadyT CBOM paTudUKaIOHHble rpaMoThl KaHape.
Takum o6pasom, Kuraii siBnseTcs mocnefHIM rocy-
IApCTBOM, 0IL06pI/IBH.II/IM Cormamredne 2018 r., 9To
II03BO/IMJIO 3aBEPIINTD BCe IPOLeAyPbl 110 BCTYIIIe-
HUIO €TO B CUITY.

6. BeiBojibI

Pasputuio coBpeMEHHOro MEXHIYHapOJHOIO
MOPCKOTO IIpaBa CIOCOOCTBYeT MHMIMATMBA IIPHU-
OpeXHBIX TOCYHapCTB II0 COXPAHEHMIO MOPCKUX
KMBBIX PECYPCOB, MX PAIYIOHA/JIbHOMY MCIIO/Nb30-
BaHMIO M YIPAaBJIEHUIO VIMU B pailOHaX OTKPHITOIO
Mops. HecMOTpsl Ha 3HaUMTENbHBIN BKIAJl B MEX-
JlyHapOJJHO-IIPAaBOBOE  PeryIMpoBaHue pPbIOOIOB-
CTBa B PailOHaX OTKPBITOTO MOps, YHUBEpPCaIbHbIE
U cHelyanbHble MeXJYHAapOJHble COITIAIIEHNSA He
KOHKPeTU3VPOBAIN 0053aTe/IbCTBA TOCYAAPCTB 10
npegorspaienro HHH-nipomblcia B ieHTpaIbHON
vyacTu CeBepHoro JlemoButoro oxeana. Ommpasch
Ha cyuectByomye Mexauuambl (Konseniys 1982
r., Cornamenne 1995 1., AByCTOPOHHME MeXIIPaBU-
Te/IbCTBEHHBIE JOTOBOPEHHOCTH), B TOM YMC/Ie Ha
POCCUIICKMIT MEX/yHapOJHO-IIPABOBOM  OIBIT II0
npegorepamennio HHH-npoMbicna B OKpanHHBIX
MmopaAx CesepHoro JleoBuToro oxeaHa, rocypap-
CTBaM Y/Ja/I0Ch IPUIITY K KOHCEHCYCY B OTHOILEHUN
COXpaHEeHVA PBIOHBIX PECypCOB B CAMOM KpPYIIHOM
110 IIOIA/JYl aHK/IaBe OTKPbITOIO MOpS B APKTMKe
- B «Ie[OBOM aHK/IaBe».

Berynusiee B cuny Cornaiienue o mpefjoTspa-
IIeHN HeperynupyeMoro ImpoMbIC/Ia B OTKPBITOM
Mope B IleHTpanbHoll yacTu CeBepHoro JlefoBuTo-
ro okeaHa 2018 I. He TO/IBKO BOCIIOJIHAET IIPABOBOIA
po6er1, HO U, HECOMHEHHO, AB/IAETCA HOBATOPCKUM
MeXX/JYHapOJHO-TIPAaBOBBIM JIOKYMEHTOM, 00Bean-
HAIOIIEM MHTEPeChl MPUAPKTUYECKMX U HEeAPKTH-
4eCKMX TOCY[APCTB, COOTBETCTBYIOLIMX MEXIyHa-
POIHBIX OpraHM3aLuil, a TAKXKe MECTHDBIX >KUTEIeN
ApPKTUKH, B TOM YMC/Ie €€ KOPEHHBIX HapOJOB, Ybe
Ku3HeoOecrieyeHne B 3HAYUTEIbHON CTENeHV 3a-
BJICUT OT PbIOOTIOBCTBA He TO/NBKO BOMU3M COOT-
BETCTBYIOIETO T0OepeXbs, HO ¥ B APYTUX pailOHAX
V93 ATy npuapKTUuecKux rocyapcTs.

Baxxnoit geproit Cornammenns 2018 r. aBngercs
TO, YTO IPUAPKTUYECKUE TOCYlapCTBaA IIOATBEPAN-
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M CBO€ HaMepeHNe COTPYAHMYATh B IIe/IAX coXpa-
HEHNA PBIOHBIX pecypcoB LeHTpambHOI yactu Ce-
BepHOro JlefloBUTOro OKeaHa U IpefoTBpalleHM:
Hepery/MpyeMoro IIpoMbIC/a B HEM C [IPyTUMM 3a-
MHTepecOBAaHHbIMU CTOPOHAMM. BriepBble HeapKTu-
4ecKMe roCylapCcTBa Y4acTBYIOT B MeXK/[yHapOIHOM
COITIAlIEHNY 110 BOIIpocaM APKTUKY HapaBHe C IIPU-
OpeXXHBIMM apKTH4ecKuMu rocypapcrsamu. B Co-
rmameHny 2018 r. mpusHaeTcs, 4TO 3TU rOCYlapCTBa
VIMEIOT 0011ye MHTePechl 10 COXPaHEHNIO ¥ PaIuo-
Ha/IbHOMY JCII0/Ib30BAHMI0O MOPCKMX KUBbIX pecyp-
COB, KaK B IIpefie/lax HAILMOHANbHON I0PUCAUKINH,
TaK U 3a ee IIpefie/laMi, T.e. B «JIelOBOM aHK/IaBe». B
monroBpeMeHHoi nepcnekTuse Cornamenye 2018 .
OTBeYaeT MHTepecaM BCeX JJOrOBapMBAOIMXCA CTO-
POH, B LI€JIOM COITIACYETCA C UCTOPUYECKU CTIOKUB-
MIMMCS CTaTyCOM APKTUKIA.

Kpome toro, Cornamenne 2018 T. 103BOMNIO
3a0/1arOBpEMEHHO NIPUHATH MepBI 110 HPefOTBpa-
menno HHH-npoMbicia B OTKpBITOM MOpE, UTO, K
COXKaJIEHUIO, He Yal0Ch CAeNaTh B JPYTUX aHK/IaBaX
apKTMYecKux Mopeit (Hanpumep, bapenresa, Oxort-
cKoro 1 p.). OCHOBBIBAsICH HA ITPUHIIUIIE OCTOPOX-
HOTO IIOAXOJa M Hay4HBIX JaHHbIX, CornalieHnem
2018 1. BBefieH 3ampeT Ha NPOMBIIIIEHHOE PbI6O-
JIOBCTBO B 00O3HAYEHHOM pajioHe JI0 IIONy4eHMA
HayYHBIX JaHHbIX, HEOOXOAVMBIX J/IS OLpefieleH A
JIOIYCTMMOTIO YPOBHSA BbIIOBA PBIOHBIX PeCypcOB,
OLIEHK! BO3[ENICTBYA AHTPOIIOT€HHOTO M JMHOTO
BMeEILATEeNbCTBA B 3KOCUCTEMY PEIMOHa, a TAKKe 10
CO3/laHMsA KOMIIJIEKCHOTO PeKUMa yIIpaBjIeHNs 3TH-
Mmu pecypcamu. IIpefcrasisercs, 4To MMEHHO 3TO
HO3BO/IUT COXPAHUTh MOPCKIE JKUBbIE PECYPChl OT
4Ype3MepHOl SKCIUTyaTaliuy M HPeJOTBPaTUTbh MUX
UCTOILeHNeE.

Cregyromum 1arom nocnie scrymnenus Corna-
meHuA 2018 1. B cumy oxxmujaercsa COBMECTHOE pe-
meHne CTOpPOH B OTHOLIEHMN Ja/IbHEMIINX IIaroB
IO €ro peanyusalyuy. B 4acTHOCTHM, MM IIPECTOUT
pelNTDb: YYPEeXHATh M PETVOHATbHYI0 PhIO0XO-
3AIICTBEHHYI0O OpraHM3alyio; 160 IPOJO/DKATD
BO3JIEP)KIBATbCA OT OCYIIECTB/IEHNUA IIPOMBbILI/IEH-
HOTO PBIOOTIOBCTBA, IIOKA He OYAyT IPUHATHI COOT-
BETCTBYIOIJE MEPBI 10 YIPAB/IEHUIO I COXPaHEHNIO
PBIOHBIX 3aI1aCOB HA OCHOBE HAYYHBIX JJAHHBIX. Bo-
IIPOC O CaMOJl PErMOHANIbHON MEX/yHAPOJHOM PbI-
00XO035I/ICTBEHHOI OpraHM3alMM TaKXKe SBIAETCA
OTKPBITBIM, TaK Kak HekoTopble Croponbl Cora-
mreHuA 2018 I. BBICTYNAIOT 3a IpefoCTaB/IeHNe Ta-
KOTO cTaTyca y>Ke cymecTsymomtelt — Komuceun 1o
pri6onoBcTBy B CeBepo-BocTouHoit ATmaHTuKe.
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BO3OBHOBJIAEMbIE

NCTOYHUKWU SHEPTUN:
MEXAOYHAPOAHO-TPABOBDIE
MEXAH3Mbl COTPYOHUYECTBA
rOCYAOAPCTB - 4JIEHOB EC

BBEJEHME. B ycnosusx nocmenenHoil nepe-
opueHmauuu 21006anbHOTE IHEP2OCUCIEMDL C Yerie-
pOOHOTL dHepeemuKkU HA 60300HO6/eMble BUOLL
aHepeuu (3Hepeus conHua, eempa, NPUIUE06 U
0p.) ¢ Uenvo MUHUMU3AUUU AHMPONO2EHHOL HA-
epy3Ku Ha dKocucmemy 3emau 0cobyr aKmyanv-
HOCMb npuobpemarom 60npocvl Mex0yHAPoIH020
compyonuuecmea 8 danuoli cpepe. To o6cmos-
MeNbCMeo, 4mMo 60NpoCyl IHepeermuueckoli 6e3o-
NACHOCMU MeCHO Y8A3aHbL ¢ HAUUOHATLHOL 6e3-
0NACHOCMbIO 20CY0apCMe, PAa3TU4HbIM 00pA3oMm
obechnedeHHbIX YenepoOHbIMU pecypcamu, Oenaem
MeNOYHAPOOHYI0 NOBECHKY N0 B0NPOCAM 60300-
HOBTIAEMbIX UCHOUHUKOB IHEP2UL 0OHUM U3 CHOCO-
606 BNUAHUS HA BHEUHION0 NOTIUMUKY 20CYOAPCNS.
Asmop Hacmosweli cmamvi NposooUm AHANU3
OCHOBHLIX NPABOBLIX MeXAHU3MOB COMPYOHU-
uecmea 6 cgepe B80300HOBNITEMbIX UCHOUHUKOB
aHepeuu (Oanee - BVI) mexndy eocydapcmea-
mu - unenamu Eeponeiickozo coioza kak opeanu-
3ayul, KOmopas, crnaes c60eli yenvlo CHuMeHUe
aHepzemu1eckoll 3a6UCUMOCU Om Y2ne6000po-
0os u3 Poccuu, Oenaem akuenm 6 mom 4ucie Ha
paspabomky Haubonee IPppekmusHvix cnoco6os
makozo compyoHuuecmea. Aemop omcmausaem
mMe3Uc, 4mo nNpasosas oyeHKa 00CMOUHCINE U He-
docmamxos Mmakux MexaHusmos NO360UM Ove-
HUMb NOMEHYUAT UX A0aNMAayuu O OCHOBHBIX

68

NA0UWA00K, HA KOMOPLIX NPeUMyULeCtnéeHHo pea-
TIU3Yemcs pe2uoHanbHoe compyoHudecmeo Poccuu
(EASC, Apxmuueckuii cosem,).

MATEPUMAJIBI I METOIbI. B Hacmosuem
UCCIe008aHUU UCNONL306AHDL UCNOUHUKU NPA6A
EC (peenamenmul, oupexmusnl), Komopovle onpe-
Oensaom compyoHuuecmeo 20cy0apcme-uneHos 6
obnacmu 60306H08/15IEMOTL IHEPeUU, MEHOYHAPOO-
Hoble 002060pbL MeNy 20CY0APCMBAMU-UTIEHAMU,
3aKI0UeHHble HA O0CHO8e YKA3AHHLIX NPABOBLLX
akmos EC, a makue uccnedosanus npedcmasu-
merneti 3apy0exiHoti 0OKMPuHvl No npobremam
UMNTIEMEHMAY UL COOMBEMCMEYIOULUX NPABOBLIX
Hopm. IIpo600s oueHky 603MONHOCHEL UCHONb3O-
BAHUS COOMBEMCIMBYIOULUX MEXAHUSMOB 6 PaM-
Kax MexOyHaApoOHbIX OMHOUWEHUN ¢ yuacmuem
Poccuu, asmop ucnonv3yem mexn0yHapooHvie 00-
2060pbl, 0eKNAPAUUU U PeUleHUs 0pPeaHO8 MAKUX
MeHOyHapoOHvix opeanusavuil, kak CHI, EASC,
Apxmuueckuti cosem.

Memodonozuueckyro 0cHO8Y UCCTIE006AHUS  CO-
cmasunu o0ujeHayuHvle Mermoovl (AHANMU3, CUH-
me3, UHOYKUUs, 0e0YKUUs, cpasHerue, Kaaccugu-
KAYUS, CUCMeMAMU3auus, NnpozHoO3Uposarue) u
4acmHoOHAyHvle Memoovl (PopmanvHo-OpuUdUUe-
CKUil U CPABHUMENLHO-NPABOBOTL).
PE3YJIBTATBI MICCIIEOJOBAHUSA. B cmamve
nposeden KOMNAEKCHbL NPA6060Ll AHANU3 Mmpex
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OCHOBHbIX MeXAHU3MO6 COMPYOHUUEeCmea 20cy-
dapcme — unernos EC (cmamucmuueckue nepeda-
4, COBMeECTHble NPOEKMblL U COBMECHIHbIE CXeMbL
noooepxucku). Bvisenen pso npobnem, CHUNAOULUX
agppexmusHOCMb YKA3AHHDLX MEXAHUZMOB, KOO~
pole 6KH04AI0M HeonpeoeeHHOCHb 8 OMHOUEHUU
npooneHust cpoxos ux npumerenus nocne 2030 e.,
omcymcmeue NPAKMUKU CAHKUULL 3a Hecobmto-
OeHue 00s3amenvHuIX Ueseil, NpedycmompeHHblx
coomeemcmey OUUMU  OUpeKmueamu, Hanau4ue
onpeodenieHHbIX OpaHuyeHuli 0N CysepeHumema
eocyoapcme — unenos EC u 6 céa3u ¢ amum He-
00cMamo4Has MOMUBAYUUS ONA UX NPUMEHEHUS.
Ommeuaemcs, 4mo OCHOBHOU CMUMYN ONIA UC-
NONb308AHUL MEXAHUZMOB COCTOUM 6 00CHIUMe-
HUU  20CY0apcmeamu-4ieHamu UMnepamueHvlx
ueneii 6 obnacmu cMamucmMuky UCNONb308AHUS
BI3 6 ux HauuonanvHom suepeobanarce. He-
CMOMPS HA nepequcieHHbvle 6biuie Npobemvl, a6-
Mop ykasvieaem, umo 6 HACMmosujee 6pems co-
depicanue npasosozo pezynuposarus EC, cyos no
e20 0emanvHoli npopabomke, MO#KHO OMHeCMU K
JYUUWUM NPAKMUKAM 8 001acmu MeH0yHaAPOOHO-
npaso6ozo pezynuposarus uUcnonv3osarus BID.
B cea3u ¢ amum KoHuenmyanvHvle 0CHO6bL Mexa-
HU3MO08 COMPYOHUHeCmEa 20Cy0apcme — 4neHos
EC moeym 6vimv ucnonv3osanvt npu paspabomie
cnocobos eé3aumoodeticmeus 6 pamkax Eepasuii-
CK020 IKOHOMUHECK020 C0W3a U ApKmuueckozo
cosema (Kax opeaHu3auuu, KOMopas npuHumaem
K7t04esble peuleHUs 6 OMHOUEHUU IKOI02UUeCKOT
besonacHocmu ApKmu4ecko20 pezuoHa,).

OBCYJXIEHUE U BBIBOXDI. B xo0e ananusa
asmop o00pauiancs Kk OUpeKmueam u peziameH-
mam EC, ynopsdouusarousum npouedypol compyo-
HU1ecmea mexody 20cy0apcmeamu-uaeHamu 6 06-
nacmu 60300H067IAeMOLL IHEP2eMUKU, A4 MaKKe K
npakmuxe npumeHeHUus dmux npouedyp. IIpun-
UUn maxkux Mexamusmos 63aumooelicreus, oc-
HOBAHHDLIL HA HEOOXOOUMOCMU CHUMYTUPOBAHUS
eocyoapcme 00Cmuzamy NOCMABIeHHbIX UMU Ue-
JIe6blX CMAMUCMU4ecKUx noxasamerseti UCHONb-
306anusi BVO 6 HauuonanvHom sHepzobanamce,
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npeocmasnisiemcs ONMUMAnvHoiM U O paspa-
60mKU MeHOYHAPOOHO-NPABOBLIX MeP N000ePHKU
B3 na nnowaokax ¢ yuacmuem Poccuu.

Asmop npuxooum K 6vi600y, 4mo 00HUM U3 HAU-
bonee appexmusHvIX HANPABNEHUTl MAKO20 CO-
mpyoHuuecmea moena 6vi cmamv pazpabomka co-
omeemcmeyroujux mexanusmos 6 pamxax EAIC.
LlesmenvHocmv  0aHHOU OpeaHU3AUUU HANPAG-
JIeHA HA UHMeZPAUUI PLIHOUHBIX CUCIEM 20CY-
0apcme-yuacmHukos, a 02paHuteHHvlil Kpye ma-
KUX Y4ACMHUKO8 M02 Obl NO3601UMb U3bexamo
MHOUX NOIUMUYECKUX NPOMUBOpeUUil, KOMOpble
yHe B03HUKANU 8 NPOUecce COIACOBAHUS AHATO-
euunvix mexanusmos 6 CHI. Kpome mozo, ¢ yue-
Mom cmpamezuueckoeo 3HaveHUus ApKmu4eckozo
peeuona ons Poccuu koHuenmyanvHvle uoeu 0aH-
HbIX MeXAHU3IMO8 MOe/U Obl OblmMb paccmompervl
u 8 KOHmexcme Apkmuueckoeo cosema. B nacmo-
AULULL MOMEHM Paboma 0aHH020 MeHOYHAPOOHO20
dopyma npuocmaroseneHa 6 omeem Ha 0eiicmMeus
Hauiezo 20cy0apcmea no paspeuteruro yKpauHcko-
20 Kpusuca, 4mo He cnocoOcmeyem KOHCMPYK-
MUBHOMY peUleHUI0 60NPOCO6 COXPAHEHUS IKOCU-
cmembl Apkmuxu.

K/TIOUEBBIE CJIOBA: 60306H08/155emble uctou-
Huxu snepeuu, Eeponetickuti Cor3s, Apxmuueckuil
cosem, Apxkmuueckuti pe2uoH, ycmouuueoe pas-
sumue, UHMe2PAYUOHHbLE NPOUECCHL, IHep2emuye-
ckoe compyoHudecmeo, Espasutickuii akoHomuue-
CKUTL 0103

I OTUTUPOBAHMA: Munokosa M.A. 2022.
Bo306HOBIIA€Mble MCTOYHMKY 3HEPIUU: MEXHY-
HAapOJIHO-IIPAaBOBblE MEXaHU3MBI COTPYHHUYE-
cTBa rocymapcts — wieHoB EC. - Mockosckuti
HypHan mexoyHapoorozo npasa. Ne 3. C. 68-88.
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RENEWABLE ENERGY SOURCES:
INTERNATIONAL LEGAL MECHANISMS
FOR COOPERATION BETWEEN

THE EU MEMBER STATES

INTRODUCTION. The gradual reorientation of the
global energy system from carbon energy to renewa-
bles (solar, wind, tidal energy etc.) aimed at reducing
human-caused environmental changes raises the issue
of international cooperation in this area. Moreover,
energy security issues being closely connected with the
ones of national security, the international agenda on
renewable energy sources is highly influenced by the
geopolitical situation, too.

The author analyzes the legal mechanisms for cooper-
ation regarding renewable energy between the Mem-
ber States of the European Union, an international
organization that, aiming to reduce its dependence on
carbon energy resources from Russia, focuses, among
other things, on developing the most effective ways of
such cooperation. The author defends the thesis that a
legal assessment of such mechanisms’ advantages and
disadvantages will help assess the potential for their
conceptual adaptation within the platforms where
Russia's regional cooperation is implemented (i.e. the
Eurasian Economic Union and the Arctic Council).
MATERIALS AND METHODS. In the course of the
study, the author used sources of EU law (regulations,
directives) regulating cooperation between the Mem-
ber States in the field of renewable energy, internation-
al agreements concluded in accordance therewith, as
well as studies of foreign scientific works on the issues
of implementation of the relevant rules. Furthermore,
assessing the possibilities of using the relevant mecha-
nisms in regional organizations of which Russia is a
member, the author uses international treaties, decla-
rations and decisions of bodies of such international
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organizations as the CIS, the EAEU, and the Arctic
Council. The methodological basis of the study was
formed by general scientific techniques (analysis, syn-
thesis, induction, deduction, comparison, classifica-
tion, systematization, forecasting) and private scien-
tific techniques (formal legal and comparative legal
method).

RESEARCH RESULTS. The article provides a com-
prehensive legal analysis of the three main mecha-
nisms for cooperation between EU Member States
(statistical transfers, joint projects and joint support
schemes). Several issues were identified that reduce
their effectiveness, including uncertainty regarding the
extension of the deadlines for their application after
2030, the lack of sanctions for non-compliance with
mandatory targets provided for by the relevant direc-
tives, sovereignty restrictions and, in this regard, in-
sufficient motivation for their application. It is noted
that the main incentive for using the outlined mecha-
nisms is the Member States' binding statistical goals in
renewable energy use in their national energy mix.
Nevertheless, despite the above issues, the author
points out that the ideas of the EU legal regulation at
present, after its detailed study, can be attributed to
the "best practices” of international legal regulation of
the use of renewable energy. In this regard, the concep-
tual foundations of the cooperation mechanisms be-
tween the EU Member States can be used in develop-
ing interaction within the framework of the Eurasian
Economic Union and the Arctic Council (as an organ-
ization within which key decisions are made regarding
the environmental security of the Arctic region).
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DISCUSSION AND CONCLUSIONS. Within the
research framework, the author analyzed the EU di-
rectives and regulations governing the procedures for
cooperation between its Member States regarding re-
newable energy and the practice of implementing such
procedures. These interaction mechanisms encourag-
ing states to achieve their own binding goals in renew-
able energy use seem optimal for developing interna-
tional legal measures to support RES in organizations
and forums with the participation of Russia. The au-
thor concludes that one of the most effective areas of
such cooperation could be the development of appro-
priate mechanisms within the framework of the
EAEU. This organization aims to integrate the market
systems of the member states. Therefore, a limited cir-
cle of its members could make it possible to avoid
many political contradictions that have already arisen
in the negotiations on similar mechanisms in the CIS.
In addition, given the strategic importance of the Arc-
tic region for Russia, the ideas of these mechanisms

1. BBenenne

paHCTpaHMYHbIE BOIPOCHI HEJpOIO/Nb30Ba-

HIA U B L|e/IOM TIPUPOJONONb30BanyA [BbI-

nerkanud 2005:7-33], B ToM 4ucie BOIIPOCHI
IpeOTBpAleHNA IPUPOJOPECYPCHBIX KOHPINKTOB
rocymapcts [Beurerkanun, Canbirms, Kpbivckas
2020: 23-41] 1 BbIpabOTKM 3HEpPr1y', TPALULMOHHO
ABJIAIOTCA OJHUM U3 IPUOPUTETOB UCCIIE0BATENIeN
MeX/JYHapOJHOTO IIpaBa Ipy 0COOOM BHUMAaHUM K
rapMOHM3ALMY ITPOM3BOJCTBA SHEPIUM U OXPaHbI
OKpY>Kalolleil Cpefipl Ha Hallell IlaHeTe’. 3amnra
KIMMAaTUYEeCKOM CUCTEMbI 3eM/IN SIBNISIETCS OFHOI 13
«TPaHIMO3HBIX 3a/lad IUIAHETAPHOTO YIPaBJIEHNA»
[Young 2021:16-17], a cCOOTBETCTBYIOIE YCUINA
MHOTMX TOCY[JapCTB IO MCIIONIb30BaHUIO «UMCTBIX»
3HepPreTN4ecKUX IPOJYKTOB, B YaCTHOCTH IOy YeH-
HBIX C MICTIO/Ib30BaHMEeM BO30OHOB/LAEMBIX MICTOUHN-
KOB SHepI'MU SABJIAIOTCA 00IeMUpPOBOI TeHCHIVIEI.
Pacmpenne ncronpsoBanus BVO cnocobHo BHe-

could also be considered in the Arctic Council. Al-
though, at the moment, the work of this international
forum has been suspended as a reaction of other Arc-
tic states to Russia's actions regarding the Ukrainian
crisis, it does not seem to be a viable option to solve the
issues of preserving the ecosystem of the Arctic.

KEY WORDS: renewable energy sources, European
Union, Arctic Council, Arctic region, sustainable de-
velopment, integration processes, energy cooperation,
Eurasian Economic Union
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CTH CYILIECTBEHHBIII BK/IaJl B COKpallleHue BBIOPOCOB
IIapPHUKOBBIX Ta30B, a TAKKe B pellleHe TPOoOIeMbl
I7106aTbHOTO VI3MEeHEHN A KInMarta. Tak, 110 IIporHo-
3aM MeX/TyHapOJHOTO areHTCTBA 110 BO30OHOBJLAe-
MbIM uctouHykam sHepruu (VIPEHA), cnegoBanue
TOCYZIapCTB IIpeJlaraeMoMy B OJHOM 13 IOC/IEIHUX
OTYETOB CIEHApMIO Ipe0Opa3oBaHUA dHepreTnde-
CKOJ1 CMCTeMbl, OCHOBAHHOMY Ha pacIIMpPeHMN JC-
10/1b30BaHMA BVD, MOXKeT M03BOMUTD LOOUTHCA CO-
KpallleH!s MYPOBBIX BBIOPOCOB YITIEKMC/IOTO Ta3a,
CBAI3aHHBIX C IIPOM3BOACTBOM 3Hepruu, Ha 70 % K
2050 ropy. ITpn satom 6omee 90 % Takoro cokparie-
HMS CTaHEeT BO3MOXKHBIM Omaropapst B/I9 u mepam
IO HOBBILIEHNIO 9HeproaddexTuBHOCTI.

B centsab6pe 2020 r. komnaunsa «BP p.l.c.» B cBo-
eM nporHose Energy Outlook aHoHcMpoBana npep-
CTOSIIIYIO TIePeOpMEHTALNI0 «ITI00AIbHOM 3Hepre-
TUYECKOI CUCTEMbI» C YITIEPOJHON SHEepreTUKY Ha
BO300HOB/IsIeMble MCTOYHVMKM 9Heprun’. Kaxpplit
U3 TPEeIIOKEHHBIX CIEHapyeB TAKOTO IT00ab-

' MexoyHapoOHo-npasossle 0CHOBbI HeOponosb308aHus: y4ebHuK. OTB. pep. A.H. BbinerkanuH. M.: Hopma. 2007. C. 41-51.
2 AnppeeBa EE., KykywkuHa A.B. CoBpemeHHble MpaBOBble MexaHU3Mbl, obecrneurBalolme coyeTaHVe COLManbHO-
SKOMOMMYECKUX N SIKOHOMUYECKUX MHTepecoB. — MexdyHapooHoe npaeo. B 2 yacmsax. Y. 2: yuebHuk 0117 8y308. OTB. pep.

A.H. BbinerkanuH. M.: lOpanT. 2021. C. 82-86.

® IRENA: Global Renewables Outlook: Energy Transformation 2050. 2020. URL: https://www.irena.org/publications/2020/

Apr/Global-Renewables-Outlook-2020 (accessed 07.10.2021).

4 BP Energy Outlook. 2020. P. 7. URL: https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/ener-
gy-economics/energy-outlook/bp-energy-outlook-2020.pdf (accessed 07.10.2021).
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HOTO IIepeXOfja, COIVIACHO JAHHBIM IIPOTHO33, MO-
KeT CTaTh IPUYMHON CHYDKeHMs B Ompkariune 30
et cipoca Ha HedTb oT 10 % mo 80 %. Hanpornus,
0N BO30OHOB/IAEMOI SHEPIeTUKY B MUPOBOM
aHeprobaaHce yBeMMUUTCS (COIIACHO CLiEHAPUIO
Rapid) ¢ 5 % B 2018 . o 45 % B 2050 1. YBenuye-
Hue ponu BV sa mocnmemHue mBa roga KOHCTa-
TUPOBANO Takxke Mex0yHapooHoe Hepzermuye-
cxoe azermcmeo (manee — MOA) B moxnage Global
Energy Review, BbimymienHoMm B ampene 2021 . C
Y4eTOM «HEeBOCIpUMMYMBOCTY BVIO B 3HaumMTennb-
HOJI CTeTeHN» K maHpgeMuy, MOA ImporHo3nposano
ycToruuBblil poct gom BV B ob1iem o6beme po-
U3BOJCTBA 3MeKTposHepruu ¢ 27 % B 2019 . o 30 %
B 20211’

Ha ¢one yka3aHHBIX TeH[JeHIIMII aKTYalbHOCTb
Ip1roOpeTaoT BOIPOCHI COBEPLICHCTBOBAHMA IIpa-
BOBOT'O PEry/IMPOBaHNA OTHOLIEHMI, CBA3AaHHBIX C
nooupeHyeM ucnonbzosanna BVI. ITpu stom B3a-
UMOJIEJICTBYE SKOHOMMK PasINYHbIX TOCY[APCTB B
SHEpreTHYecKoll cdepe AemaeT IPUOPUTETHBIM BO-
IIPOC O MeX/IyHapOJIHO-TIIPaBOBOM PEryl1MpPOBAHUN
TaKOI0 B3auMOfencTBMsA B oTHowmenuu BUI. Ilo-
UCK B3aMMOIIPYEM/IEMbIX IIPABOBbIX MEXaHN3MOB
B JIJAHHOW cdepe BO MHOIUX CIy4asX CONPsKEH C
Pa3HBIMU, MHOIZIA IPOTUBOIIONIOXHBIMYU MHTEpeca-
MM TOCYHApCTB, HEOAVMHAKOBO 00eCIeYeHHBIX TIpH-
POJHBIMIU pecypcaMul.

CyilecTBeHHOE BIMAHME Ha 3TOT IPOLECC OKa-
3pIBaeT IeoIoNuTHYecKas 06cTaHoBKa. Tak, B MoHe
2021 r. mexxpyHapopHad komnanus Fortescue Future
Industries (mamee - FFI), sapeructpupoBaHHas B
Ascrpamuu, 1 MuHucrepctBo sHepretuku Poccun
BeJIM IIEPETOBOPBI O CO3/JaHMV COBMECTHOI pabodert
TPYIIIBI 110 M3YYEHUIO BO3MOXKHOCTEN peannsalum
IIPOEKTOB 10 Ipou3BOACTBY B Poccuiickoit Penepa-
1y (fanee — P@) skonornyecku 4ncToro Bogopoya’.
B cocTaB aroit pabodeit IpyIIIIbl JOMKHBI OBUIN BO-
iitn npepcrasutenn Munanpomropra Poccun, Mun-
TpaHca Poccun 1 KOMIIaHMM 9HEPreTU4ecKoro ceK-

Topa. Bmecte ¢ TeM nmocie Hauasa 24 pespansa 2022 .
CIIeNMaIbHOI BoeHHOII onepanyy PP Ha Tepputo-
pusax Ykpaunbl, [lonenxoit HapopHoit Pecrry6mmkn
u Jlyranckoit Hapopuoit Pecrry6muxu FFI 06bsaBuna
00 «yTpare MHTepeca» B TAKOM COTPYJHUYECTBE 110
HOMUTUYECKUM MOTMBAM’. A pOBHO Yepes3 MecsI] — 0
nopnycanny MeMopaH/iymMa o B3aMOIIOHMMAaHWM C
HeMenkoit komnanueri E.ON, saBisiomnieincsa ogHuM
13 KpynHeimux B EBporie oneparopos sHepreTnye-
CKMX CeTell U SHepreTN4ecKort NMHPPaCTPYKTYPBbI, C
nenpbio nooutbea k 2030 1. goctaBku B EC 1o 5 Mui-
JIIOHOB TOHH B TOJ] 9KOJIOTMYECKY YMCTOTO BO300-
HoBjsieMoro Bopopona (GH2), 4To6sI «Kak MOXHO
OBICTpee CHU3UTD SHEPTETIIECKYI0 3aBUCHIMOCTD OT
ucKonaeMoro Tormsa n3 Poccun»®. Tlo yTBepxpe-
HYAM CTOPOH MeMopaHJyMa 5 MIIIMOHOB TOHH B
rof;, BO30OHOB/IAEMOT0 BOJOPO/A PAaBHBI IIPYMEPHO
OJJHOJ TPETU TEIJIOBOJ SHEPIUMU, MMIIOPTUPYEMOI]
Tepmanmeit us Poccun.

Takum 06pasoM, BOIPOCH HOOLIPEHMA U VIC-
10/b30BaHuA BVIO HocAT He TONMBKO 3KOHOMMUYe-
CKUII WM TEXHOJIOTMYECKMII, HO M IOMMATUKO-IIPa-
BOBOII XapakKTep.

IIpu sTom Poccus, skoHOMMKa KOTOPOII OCHO-
BaHa Ha TPa/iMIIMOHHBIX 3HEPropecypcax, Ipexje
BCEro Ha IPUPOIHOM Tase, HepTI U yIJIe, He UMeeT
IINTEIbHO 3aKOHOMIATENbHON UCTOPUN PETYINPO-
BaHMA MCIIOIb30BaH) A TAKUX ICTOYHVKOB 3HEPIUH,
KaK 9Heprus CONHIA, BeTpa, NpUInBoB. Bmecte ¢
TeM TUPO3HEpreTHKa M TeoTepMajbHas SHepreTu-
Ka JaBHO ¥ BeCbMa IMHAMMYHO pasBuBarwTcs B Poc-
cuu [Cnusa 2014:20-30; byTysos 2019:4-6].

B crpemMmTenbHO MEHAKMIMXCA TeONONUTHYE-
CKUX YC/IOBMAX AKTYa/IbHON ABIAETCA IpobeMa
CTpPYKTypupoBaHus:A Poccueit MeXXyHapOHOTO CO-
TpysHMdYecTBa B obmacty BVID n orpaskeHus coor-
BETCTBYIOLIMX IPMOPUTETOB B €€ IOINTUKO-IIPaBO-
BBIX JJOKyMeHTax. Kak oTMedaeTcss B 3KCIEPTHOM
coo01jecTBe, JaHHas 00/1aCTb SHEPreTHUKMU, HECMO-
TpA Ha CIOKMBHIYIOCA CUTYALMIO HeOIpefeieH-

> |AEA: Global Energy Review. 2021. URL: https://www.iea.org/reports/global-energy-review-2021/economic-impacts-of-
covid-19 (accessed 07.10.2021).

¢ MwuHaHepro Poccunm n Fortescue Future Industries cozgagyT pabouyto rpynny no umctomy sogopogy. — OguyuansHsiti caim
MuHucmepcmaa sHepeemuku P®. 03.06.2021. URL: https://minenergo.gov.ru/en/node/20824 (pata obpatueHus: 25.06.2022).
7 Penson S. Fortescue ends interest in Russian hydrogen sector. — Hydrogen Economist. March 1, 2022. URL: https://peme-
dianetwork.com/hydrogen-economist/articles/strategies-trends/2022/fortescue-ends-interest-in-russian-hydrogen-sector/
(accessed 25.06.2022).

& Fortescue Future Industries and E.ON partner on journey to become Europe's largest green renewable hydrogen supplier
and distributor. — FFI Official Website. March 29,2022. URL: https://www.fmgl.com.au/in-the-news/media-releases/2022/03/29/
fortescue-future-industries-and-e.on-partner-on-journey-to-become-europe%?27s-largest-green-renewable-hydrogen-sup-
plier-and-distributor (accessed 25.06.2022).
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HOCTH, OyfieT MpORO/DKATh PasBUBATHCA’, YTO IO-
TpebyeT Ha[yIeXallero MeXXIyHapOJHO-IIPaBOBOTO
odopmenus.

B MupoBoit npakTuke paspaboTaH psn MeXAy-
HApOJIHO-TIPABOBBIX ~ MHCTPYMEHTOB  COTPYHHU-
YecTBa TOCYHApCTB 1o mpobnemam BIVI. Ananms
JIOCTOMHCTB U HEJOCTAaTKOB TaKUX MHCTPYMEHTOB
ABJIAETCSA HEPBBIM IIIaroM K popmuposanmio Poccu-
€1 COOTBETCTBYIOIVX IIPENIOKEHNIT O COTPYLHIYE-
CTBE C ee CTpaTern4ecKyMy IapTHEPaMIL.

B HacToAwIeN CTaTbe aHA/IM3UPYIOTCA OCHOBHBIE
IIPAaBOBble MEXaHM3Mbl MEXIOCY/JAPCTBEHHOIO CO-
TpynHudecTBa B cdepe BV Ha mpocrpancTBe EB-
pormeiickoro co3sa (zanee — EC), kak MeXXIyHapop-
HOJI OpraHM3alMM, B OTHOLIEHUN KOoTopoli Poccusd
ABJIAETCA KPYIHENMIIMM I0CTABLIMKOM 3HEPrOHO-
CUTeNEeN M TeKYLIMII ITOIMTUYECKUIT KypC KOTOPOIA
COCTOUT B CHIDKEHUM 3aBMCUMOCTM OT 3TUX pOC-
CUIICKMX ITOCTaBOK'".

Ha ocHoBaHmm aHanmsa JOCTOMHCTB M HeJO-
CTAaTKOB YKa3aHHBIX MEXaHM3MOB CJielaH BBIBOJ| O
HOTEHIIMa/e MCIIONb30BaHMA JAHHBIX MEXaHI3MOB
Ha OCHOBHBIX IIOLIAJIKaX PETMOHA/TIbHOTO COTPY[-
HudectBa Poccun, B ToM unmcrie B paMkax EBpasuii-
CKOTO SKOHOMMYECKOro corosa (manee — EADC) u
ApKTIYeCKOro coBeTa.

2. OcHoBHbIe GOpPMBI COTPYFHIYECTBA TOCY-
mapctB - wieHoB EC B cdepe BUII

Kommnerennua EC kak MeXXIyHapopHOIT OpraHu-
3anuy 1 0co60ro MeXAYHAPOZHOTO MHTETPALVIOH-
HOro 00pa3oBaHMA OIIpefelieHa y4peAnTeTbHbIMI
norosopamit EC («1CTOYHUKY IIEPBUYHOTO IIpaBay),
MIMEIOLIVIMM BBICIIYIO OPUMYECKYIO CUTY, KOTOPBIM

JIOJDKHBI COOTBETCTBOBATD aKThl «BTOPMYHOTIO IIpa-
Ba» MHCTUTYTOB EC — pernaMeHTbl, IMPEKTUBBI U
peurennsa''. YkasaHHas Mepapxus MCTOYHUKOB ITpa-
Ba EC mpuMeH1Ma K OTHOIIEHUAM TOCY/lapCTB-4JIe-
HOB B cepe dHepreTNKy, Kotopas 1. 2 cT. 4 [loro-
BOpa 0 QyHKIMOHVpoBaHUY EBporeiickoro cowsa
(Pum, 25 mapta 1957 1., B pegakiyn JInccaboHCKOro
rorosopa 2007 I.) oTHeceHa K 06/1acTi COBMECTHOI
komreTeHM EC 1 ero rocygapcTs-4ieHoB. CTaTbs
194 sTOrO JOrOBOpA OIpENENAeT TPAHNLIBI U LN
sHepretudeckoit nonmutuky EC, B 41cI0 KOTOPBIX
BXOJJUT «IIPOJBIDKEHME 3HEProapdeKTUBHOCTI 1
9HeprocOepe>xeH st 1 pa3BUTIE HOBBIX 1 BO30OHOB-
nseMblx popM sHeprum»'2. JloCTMIKeHMe yKasaH-
HOJI IIe/IN JIOJDKHO OCYILECTBIATbCA «B KOHTEKCTe
HOCTPOeHVA ¥ (YHKIVMOHMPOBAHUA BHYTPEHHETO
PBIHKA IIPU HEOOXOAMMOCTY COXPaHEHMA U yTydlle-
HISI OKPY>KAIOILell CPeibl» 11 «B IyXe CONMUAAPHOCTI
MeX/y TOCY[iapCTBaMI-4/IeHaMm» 2.

OrHeceHMe SHEPreTUKN K 00/1acTi COBMECTHOI
komnereniy EC u rocyapcTs-uneHoB onpesiens-
€T 0COOEHHOCTH U IIpefie/Ibl PeryINpOBaHNsA aKTOB
«BTOpMYHOro» mpasa EC, KoTOpble MOTYT IpMHU-
MaTbcs MHCTUTYTaMu Coro3a ¢ coOoeHneM IpyH-
muna cyocupyaprocTu. COINacHO JaHHOMY IIPMH-
nuny EC MoXXeT IpMHMMATh Mepbl 10 BOIPOCAM,
BXOZIALIMM B COBMECTHYIO KOMIIETE€HLIMIO, TONbKO
€C/IY Ha YpPOBHeE rOCY/IapCTB-4/IEHOB L€/l TAKMX Mep
He MOTYT OBITb JJOCTUTHYTBI B HEOOXOAMMOII CTelle-
H1 (cT. 5(3) JoroBopa o EBpomneiickom corosze)™.

B 3TOM KOHTEKCTe crlefjyeT TOJIKOBAaTb OCHOB-
HOJT IIpaBoBOIT akT EBporerickoro corwsa B 06mactn
B0300HOB/IsIeMOIT sHepreTuku — [upextusy (EC)
2018 / 2001 Espomnetickoro napnamenra 1 Cosera
EBpomeiickoro cor3sa ot 11 mexabps 2018 r. o mo-

° EropoBa A. CtabusbHble NepcrneKTvBbl B HeCTabunbHoOW cnTyaumnn. — KommepcaHma. 26.04.2022. URL: https://www.kom-
mersant.ru/doc/5318348 (gata obpalyeHus 25.06.2022).

1 Tak, B oTueTe EBponeiickoro napnameHTta ot 11 mapTa 2022 r. yKa3biBaeTcs, 4To Poccua Bce elle ocTaeTcs KpynHenwmm
nocTaBLYUKOM 3Hepropecypcos B EC. XoTa 1 oTMeuaeTcs, Uto [osiA SHeproHocuTenel B umnopte n3 PO cHusmnnack K 2021 r.
10 62 % B cpaBHeHUN € 77 % B 2011 r. Mo utoram 2021 r. 061wmit 06bem nmnopTa 13 Poccum coctaBmn okosno 45 % oT nmnopTa
Bcero rasza B EC 1 noutn 40 % ot obuiero ob6bema notpebneHuns rasa European Parliament: EU economic and financial de-
velopments: Weekly Picks. March 11, 2022. URL: https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/689436/IPOL _
BRI(2022)689436_EN.pdf (accessed 31.05.2022). B apyrom otyeTe NPUBOAATCA faHHble MO AONN POCCUNCKON HedTH 1 yrna
B eBponenckom umnoprte: 27 % n 46 % cootseTcTBeHHO. CM.: European Parliament: Economic repercussions of Russia’s war
on Ukraine — Weekly Digest. March 18, 2022. URL: https://www.europarl.europa.eu/RegData/etudes/IDAN/2022/699512/
IPOL_IDA(2022)699512_EN.pdf. (accessed 05.05.2022). O6a npmBeAeHHbIX OTYETa YKa3blBaloT Ha HEOOXOANMOCTb CHUKEHNA
SHepreTnyecKoi 3aBUCMMOCTI OoT PO «Kak MOXKHO cKopee» (as soon as possible).

" [paso Esponetickozo Cotosa: yuebHuk 0119 mazucmpoes. MNop peg. C. 10. KawknHa. 3-e n3g. M.: lOpant. C.140-141.

12 Consolidated version of the Treaty on the Functioning of the European Union. Rome, 1957, as amended by the Treaty of Lis-
bon, signed on 13 December 2007. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
(accessed 25.06.2022).

3 Ibid.

* Ibid.
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OLIPEHNM MCIOIb30BAHUA HEPIUM U3 BO30OHOB-
nseMbIX UCTOYHMKOB (manee — RED II)", xotopas
HpefcTaB/sieT co00lt epecMOTpeHHY0 [upekTusy
(EC) EBpomeiickoro mapnamenta u Cosera Espo-
neiickoro Corosa 2009 / 28 / EC or 23 anpensa 2009
I. O CTUMY/IMPOBAHNUY UCIONb30BAHNA SHEPTUN 13
BO300HOB/IAEMbIX UCTOYHUKOB (manee — RED I)'e.

O6e [MpeKTVMBBI YCTAHABIMBAIOT 00s3aTeNb-
Hble enu 1o gocTivkeHuto Espomneiickum Coro3zom
BAJIOBOTO TIOKA3aTe/Isl SHEPTONOTPeOIeHNs U3 BO3-
0OHOB/IAEMBIX UCTOYHNKOB B IIPONIOPLINY He MeHee
20 % ot obmero sHepronorpebnennsa k 2020 r.7,
32% - x 2030 r."® IIpu saToM 06e FYPEKTUBBI TIpef-
YCMaTpuBalOT 00A3aHHOCTb TOCYHAAPCTB — Y/ICHOB
EC ycTaHOBUTD MHAMBUYaTbHbIE LIEN 1O FOCTHU-
KEHVIO OIIpefie/IeHHON [0/ SHepromnoTpebneHus
13 BO300OHOB/IAEMbIX ICTOYHUKOB, YTOOBI UTOTOBBII
pesynbrar B 20 % u 32 % OBUI JOCTUTHYT Ha YPOBHE
EC B ycTaHOB/ICHHBIE IVPEKTUBAMM CPOKIL.

B pamkax RED II mpepycMoTpeHO, 4TO Takume
VHVBU/Iya/lIbHble Le/V YCTaHABIMBAKTCA TOCY-
flapCTBaMIU-YIEHAMM B MX HAIMOHA/IbHBIX IUTaHAX
no sHepretuke 1 kammaty (National energy and
climate plans) na 2021-2030 rr. PaspaboTka yka-
3aHHBIX IUIAHOB IIpefycMOTpeHa Peenamenmom no
ynpasnenuto JHepeemuuecKum cOr30M U 0elicmeu-
Am no 6opvbe ¢ usmenernuem kaumama (EC) 2018 /
1999 rr. (manee — PernmameHT 110 yripaBieHnIo JHep-
TeTHYECKIM COK30M) COITTACHO KOTOPOMY OTHENb-
HbIil pasfie TaKMX HAI[VIOHA/IbHBIX IVIAHOB JJO/DKEH
OBITD IIOCBIIEH OIVICAHMIO Lie/IeBBIX TTIOKa3aTesell B
otHomeHuy BV po 2030 r. u Mep, KOTOpble mpef-
HOJIaraeTcA TPEANpUHATD I UX JOCTVDKeHUA'.
ITpn stom B IIpnnoxenun II k RED II npemycmo-
TpeHa GopMy/a, Ha OCHOBAHMM KOTOPOII roCyHap-

CTBa-WIEHBI JOJDKHBI ONPEleNIATh TaKue MHAUBUJY-
a/IbHbIe Lie/leBble IIOKasaTe/ N [/ 3aKpeIl/IeH s VX B
HallMOHAJIbHBIX IIJIAHAX.

YcraHoBneHMe IieeBBIX IIOKa3aTenell rocypap-
CTBaMM-YJIeHaMM JIMeeT K/IIoYeBOe 3HauyeHue i
MeXaHM3MOB COTPYJHMYECTBA MEX/y TOCYy/lapCTBa-
Mu-ujaeHamy, npepycmorpenHbix RED I Vpen-
TUYHble OPIaHU3AIMOHHO-IIPAaBOBblE MEXaHU3MbI
COTPYAHIYECTBA OBIIN IPELYCMOTPEHBI 1 AeJCTBO-
Baswein 1o 2020 r. gupextusoit RED II, xoropas
BHEC/Ia KOPPEKTUBBI TOIBKO B OT/Ie/IbHbIE ACTIEKTDI
VIX MICTIO/Ib30BaHMA 6€3 MPYHININATBHOTO N3MeHe-
HMs 00ILell M/IeV 1 IIPABOBOY KOHCTPYKIIMYU TaKUX
MeXaHM3MOB.

Hupextusel RED I u RED II onpepenunu o61ye
IpaBUIa CTAaTMCTUYECKOTO y4yeTa Pe3y/lbTaToB JiC-
HO/Ib30BAHNA TUX MEXaHN3MOB, HO VX pa3paboTka
U peanusanys oCTaBIeHbl B OCHOBHOM Ha yCMOTpe-
HJI€ COTPY/IHMYAOLIMX TOCYAAPCTB-YIEHOB.

K OCHOBHBIM MeXaHM3MaM COTPYJHNYECTBA
Mexpy rocypapcrBamu — uieHamu EC, Takum o6pa-
30M, OTHOCATCA CTIeyIOIHe.

1. «Cmamucmuueckue nepedauu» 60300-
noensemoti snepeuu. Cratba 8 RED II mpenycma-
TPUBAIOT BO3MOXKHOCTb y4YeTa BO30OHOBIIAEMOI
3HEPIUM, TPOU3BENEHHON OJHMM TOCY[apCTBOM-
4jIeHOM, B cTatuctuke BVO pgpyroro rocymap-
cTBa-4jeHa. [Ipeanonaraercsa, 4To Takue Iepefayn
3HEPIUM IPU3BAHBI CTUMYIMPOBATh IIPEBbIIIEHNE
roCy[apCTBaMU-YIeHAaM} CBOMX HAaIlMIOHAbHbBIX
HIOKa3areJieli 9HepronoTpedeHns Ha ocHoe BYIO,
IOCKO/IbKY B TaKOM Cy4ae OHM MOTYT IONy4aTb
OIJIATy 3a 3HEPIUI0, «IepeflaHHYIo» [JPYTUM TrO-
CyJlapcTBaM B paMKax JlaHHOTo MexaHusma. locy-
flapCTBa-MOKYyMaTeau (B KOTOPBIX IPOU3BOACTBO

> EU: Directive 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (Text with EEA relevance). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri
=CELEX:32018L2001&from=EN (accessed 25.06.2022).

16 EU: Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use
of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC (Text
with EEA relevance). URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:140:0016:0062:en:PDF(accessed
25.06.2022).

7 lbid.

'8 EU: Directive 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (Text with EEA relevance). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri
=CELEX:32018L2001&from=EN (accessed 25.06.2022).

1% EU: Regulation 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the
Energy Union and Climate Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament
and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No
525/2013 of the European Parliament and of the Council (Text with EEA relevance.) Art.3. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:02018R1999-20210729&qid=1663142581706&from=en (accessed 25.06.2022).
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SHEPIMM C JCIONb30BAaHNMEM BO30OHOBIIAEMBIX
VICTOYHMKOB AB/IAETCA MeHee PeHTabebHBbIM), B
CBOIO OYepellb, CMOITIM OBl JOCTUIAThb CBOMX Iie-
neit ¢ MeHpIMMU 3aTpatamMu. COOTBETCTBYIOLINE
COITIAIleHMsA MOTYT 3aK/II0YaTbCsA TOCYAApCTBa-
MU-WIEHAMM C JCIIONb30BaHMEM pa3pabOTaHHO
EBpomeiickoit Kommccueit maatdopmsl pasButus
BO300HOB/IsIEMbIX MCTOYHUKOB aHepruu Coroza®,
KOTOpasl IPeACTaB/sieT co00il HEKOTOPYI0 OUPXKY,
Ha KOTOPOJ1 CTOMMOCTbH IepefjaBaeMoil BO30OHOB-
7151eMOJi SHEPIUY OIIPefieNiAeTCs C UCIONb30BAHNEM
PBIHOYHBIX MEXaHM3MOB>.

2. Coemecmuvle npoekmvt 20cy0apcme -
ymenosé EC. Cratpa 9 RED II mpepgnonaraior Bos-
MOXXHOCTb ToCyfapcTB — uneHoB EC ydacTBOBaTbh
B (pUMHAHCUPOBAaHUM IPOEKTOB C MCIOIb30BAHMU-
eM BJO, umerommx OTHOLIEHMe K IPOU3BOACTBY
37IeKTPMYECTBA M TeIlIa, M COBMECTHO OIpeJeNATh,
KaKas [0/ 3HEPrUM M3 BO30OHOB/IAEMbBIX MCTOY-
HJMKOB OYIeT YYUTBIBATbCA B HOCTVDKEHMU COOT-
BeTCTBYIOIVX HAIMOHAbHBIX IOKa3aTeneil yJdacT-
HMKOB ITpoekTa. IIpu 3ToM ycraHaBnmBaeTcs, 4TO
IPOEKThI He 00fA3aTe/IbHO HOJDKHBI MPeIoJIaraTh
¢bu3nyeckylo nepenavdy SHEPTUU 13 OFHOTO FOCYAap-
CTBa-4jIeHa B Apyroe. To ecTh aHHAsA HOpMa TIpef-
yCMaTpyBaeT CUTYaluIo, KOI[la MHBECTOPbI OfHOTO
rOCyJapCcTBa-YleHa MOTYT YYacTBYIOT B IIPOEKTax
BMS na Tepputopumu Apyroro rocypapcrBa-uieHa
EC u pesynbraTbl Takoil HeATeNbHOCTM IO JOTO-
BOPEHHOCTM MeXJY TOCY[apCTBaMU MOTYT OBbITH
YaCTMYHO MM IOMHOCTBIO 3aYTEHBI B CTATUCTHU-
Ky TOCYZApCTBa PEeruCTPAIMy COOTBETCTBYIOIIETO
MHBECTOPA.

3. Cosmecmnvie cxemvt noooepscku. CraTbs
13 RED II npemycMaTpmBaeT MeXaHM3M, IIO3BO-
JIAOIWMIT TOCYapCTBaM-WIeHaM OODBeINHATh WIN
KOOPAVMHVPOBATh (YaCTUYHO) HAIVIOHA/IbHBIE CU-
cTeMblI TOAAep>KKy B3 (B oTmune 0T COBMECTHBIX
IPOEKTOB, 3/IeCh HET OTPaHIYEHMIt 110 BUY IPON3-
BOJVIMOJI HEPIUM) M COBMECTHO OHpeNeNATD, Ka-
KIM 00pasoM Y4YMTHIBATh IIPOU3BEJECHHYIO TaKUM
06pasoM BO30OHOB/IsIEMYI0 sHepruwo. JTa ¢Gopma
COTPYIHMYECTBA MOKET BK/IFOUATh TaKye MepBI, KaK

00611t TbrOTHBI Tapud, 001ast IbroTHasE HaOaB-
Ka YJIM OOIIMIT PEeKUM TOPTOB/IM KBOTAMY U CEPTHU-
¢duxaramn.

Vcnonb3oBaHye MeXaHU3MOB COTPYAHUYECTBA
MEeXly TOCYAapCTBaMU-WIEHAMM JO/DKHO ObIIO
CTaTh 9KOHOMMYECK) BBITOJHBIM /I BCEX y4acT-
HMKOB. Tak, rocygapcTBa-wieHsl, pUHAHCUPYOLINe
pasButue BVIS B Ipyrom rocymapcrse, IOTy4YaoT
BBITOZY, HOCTNUIass CBOErO L[eJIeBOTO IIOKa3aTeis
C HaMMeHbIIMMM 3aTpaTaMu. locymapcTBa-uie-
HbI, TIPEBBIIIAIONE CBOM Iie/IeBble ITOKAa3aTely 110
B, nonyyarT J0X0f OT ee NMPOJAXM B paMKax
CTaTHCTMYECKUX TIepefiad, a TakKe BBITObI, HEIlo-
CPefiICTBEHHO CBsA3aHHbIe ¢ (PAKTOM pacUIMpeHMs:A
IPOU3BOJICTBA BO30OHOBIIAEMOJ SHEPINUNU: YBE/IN-
4eHye JOXOfla OT IPOJAXV TAaKOJ SHEPTUM, Ha/lu-
qye JOTIONHUTENbHOI SHEPTUM /I MOTpebIeHns,
co3faHye pabourx MecT, TeXHONOTMYeCcK)e IHHO-
Bauyu u ap.”> Kpome Toro, ucnonp3oBaHye Takux
MEeXaHN3MOB JO/DKHO CIIOCOOCTBOBATb CTAHOBJIE-
HIIO €MHOTO PbIHKA SHEPIWM, IPOM3BEJEHHON C
ucrnonb3oBannem BJI.

3. IIpobnemMbl MCIIONB3OBAHMA MeXaHM3MOB
cOTpyAHMYecTBa rocygapcTs - wieHoB EC mo mpo-
6memam B9, npegycmorpennsiv RED 11

Hecmotps Ha nepedncnenHble IpeyonaraeMble
B3aJIMHbI€ BBITO/bl, 32 BCE BpPeMs CyIeCTBOBAaHM
RED I n RED II rocymapcTBa-41eHbl HEJOCTAaTOYHO
VICTIO/Ib30BA/IM JaHHBIE MEXAHM3MBbI, YTO OOBACHA-
eTCsl PAROM HOMUTUKO-ITPABOBBIX 1 SKOHOMMIYECKUX
po6yIeM MX NMIUIEMEHTALINN.

YacTb yKa3aHHBIX IIpo0JIeM, BAUAIONMX Ha 3¢-
(bEeKTMBHOCTD MEXaHM3MOB COTPYAHUYECTBA TOCY-
fapcTB — 4eHoB EC B OTHOIIEHNY JOCTIDKEHNA 1ie-
JIeBBIX II0Ka3aTesiell, yCTaHOB/I€HHBIX IUPEKTUBAMM,
BBI3BAHA BHYMPeHHUMU HAKmMOopamu, a UMEHHO He-
COBEPLIEHCTBOM MCIIOIb30BaHHBIX IIPAaBOBBIX KOH-
LETLNIA Y OPUAMYECKON TEXHUKIL.

C fpyroit CTOpOHbBI, HEBO3MOXXHO pPaccMaTpu-
BaTb Cofiep>KaHue JUpeKTus 1o BV u B oTpbiBe OT
SKOHOMMYECKON ¥ T€ONONUTUYIECKON PeaNbHOCTH,

2 Union renewable development platform. URL: https://union-renewables-development-platform.ec.europa.eu (accessed

25.06.2022).

21 EU: Directive 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (Text with EEA relevance). Art. 8. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTM

L/?uri=CELEX:32018L2001&from=EN (accessed 25.06.2022).

22 EU: Commission Staff Working Document. Guidance on the use of renewable energy cooperation mechanism. Accompany-
ing the document Communication from the Commission “Delivering the internal electricity market and making the most of
public intervention”. November 5, 2013.P. 3. URL: https://energy.ec.europa.eu/system/files/2014-10/com_2013_public_inter-

vention_swd05_en_0.pdf (accessed 25.06.2022).
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B KOTOPOJl OCYILIeCTB/IA€TCA UX MMIIIEMEHTaIVA
(BHewIHME GaKTOPHI).

Cpeny OCHOBHBIX IIOJIMTMKO-TIPABOBBIX IIPO-
671eM, BBI3BAaHHBIX BHYTPEHHUMM (haKTOpaMu, MOX-
HO BBIJIE/IUTD C/IelyIOIIe:

1. HeonpedenenHocmv 6 0mHouleHuu npooos-
HeHus deticmeust o013amenvruix yesneil RED II nocne
2030 2. [Wyns, Khatchadourian 2016: 582].

B To Bpems kak o61iue o6s3aTenbHbIe eIy 110
B3 na 2030 1. mng EC B 1efioM ABISIOTCS OCO-
6enHoctpio gerictBytomeit RED II, [Jupexktusa ne
COLIEPXKUT TI0JIOXKEHUIA, MO3BOJAIIMX aBTOMATH-
YeCK)M PACIIVPUTb HAIMOHA/NbHBIE WM OOIleeB-
pomeiickue nenu mo BVIO nocne 2030 r. [Klessman
et al. 2014: 11]. Cormacso m. 3 cr. 33 RED II, B
2026 1. EBpomneiickas Komuccnsa nomkHa mpepcra-
BUTD, «IPY HEOOXONVIMOCTI», «3aKOHONATeIbHOE
IpeUIoKeHNe O HOPMATUMBHO-TIPAaBOBOI 0ase A
IPOJBIDKEHN SHEPTMM U3 BO30OHOB/IAEMBIX NC-
TOYHMKOB Ha mepuop nocne 2030 r.». YkasaHHoe
IpeIoKeHNe JJOJDKHO YUMTBIBATbh «OIBIT peasu-
3alMM HacToswlell [IMpeKTUBbI, BKIKOYasd €€ KpU-
TEpUM YCTOMYMBOCTM M COKpAIeHUs BBHIOPOCOB
IIAPHMKOBBIX Ta30B, a TAKXKe TeXHOJIOIMYecK1e pas-
paboTKy B 06/IaCTV 9HEPTeTUKI 113 BO30OHOB/IAEMBIX
MICTOYHUKOB».

Tem He MeHee OTCYTCTBYeT 6e3yClIOBHas OIpe-
Jle7IEHHOCTb B OTHOIIEHUM TOTO, YTO TaKas «HOp-
MaTUBHO-IIpaBoBas 0asa» OymeT NpMHATA U IO
CBOEMY COfiepXKaHMI0 OyfieT HPOJO/KATh Kypc,
npegnoxensbli RED II. Ilpu stom cnegyer ot-
METUTb IPeeMCTBEHHOCTb OCHOBHBIX M€l M Me-
xaHnsmoB corpygandectsa RED II B oTHOmIEHNM
RED I IlpexcraBisdercs, 4TO HOPMaTUBHO-IIPABO-
Bas pabora Komuccun B fanbHesinieM Takxe OyzeT
Pa3sBMBATbCA B HAIPaB/IEHUM COBEPLIEHCTBOBAHMAA
yXke pa3pabOTaHHBIX OpraHM3aLVIOHHO-IPABOBBIX
¢dopm nopzep>xku BV 1 nosranHoro yBemyeHns
JIONU  9HepromnorpebeHns 13 BO30OHOBIIAEMBIX
JICTOYHMKOB B OOIeeBpOIeiCKOM 3HeprobanaH-
ce. O6 3TOM TaKkXKe MOXET CBUJETETbCTBOBATH I
TOT (DaKT, YTO HAIVIOHAJIbHbIE IUTAaHBI IO SHEpre-

TUKe Y KIMMATy NpeAIoaraoT uX pa3paboTKy Ha
Kakpgoe mecaTuneTrme, HaunmHasa ¢ 2021 1. Bmecre ¢
TeM PernaMeHT 110 yIpaB/leHMI0O DHepreTU4ecKuM
COI030M IIPAMO YCTAHABIMBAET, YTO Ile/IM TOCY-
mapctB — wieHoB EC B obmactu BVO, cocrasms-
IollMe OfIMH U3 Pasfie/oB TAaKUX IUIAHOB, IIPeJIIo-
NaralT IUIaHMPOBaHUE VMCKIIYUTENbHO Jo 2030 1.
Tem He MeHee, yuntbiBasg ctpemnenne EC x sHep-
TOHE3aBMCYMOCTI U B CBA3K C 3TUM BBICOKMII IIPU-
OpUTET NPOEKTOB B obmactu BID, nonmaraem, 4To B
COOTBETCTBYIOLIME pasfieibl Permamenta no ynpas-
JIEHNI0 DHEPreTUYecKuM CO030M OyIeT IpejyIoxKe-
HO BHECTU M3MEHEHNA B CPOKH, NIPEfyCMOTPEHHbIE
m. 3 cr. 33 RED I

2. Omcymcmeue OelicmeeHHbIX CAHKUULL 3a
Hecob00eHue 00s3amenvHoIx yeneil Jupexmusl.

EnVHCTBEHHBIM IIOCTIEACTBYEM HecoOMoeHnsa
nonoxxennit RED I 6b11a o6mjast npouenypa obpa-
menns Espormerickoit kommuccun B Cyn EC B coort-
BETCTBUM C NONOXeHuAMU cT. 258-260 JJorosopa
o ¢yukunonnposanun EC. JlanHas mnpouenypa
ABJIAETCA NOCTATOYHO [UINTEIbHOM U CIOXHOI (110
COCTOSIHMIO Ha fekabpb 2018 r. cpemHss IPoOpoi-
JKUTENbHOCTh OJHON IpOLeRypbl cocTasysgeT 38.1
Mecsnes). JJo mpuBIedeHMs rocygapcTBa-wieHa K
OTBETCTBEHHOCTH, TaKUM 00pasoM, MOXeET IIpoii-
TV HecKo/mbKo jeT”. Tak, MeljeHHas peanmsanus
NOJIOKEHUI JIMPEKTUBDI, NPENATCTBYIOLAA IPO-
JIBVDKEHUIO BO30OHOB/IAEMOIT SHEPIMY 1 ABVDKEHIIO
K 6osb1ein SHEpPreTUYeCKON He3aBUCUMOCTY, BbI-
Hyiuna EBpomneiickyro KOMUCCUIO MHULIUMPOBATb
HpOLefYPhl 0 HecoOmoeHny TpebOBaHmil B OTHO-
IIEHVM Pas/IMYHBIX rocygapcts — wieHoB EC*. B
YeTbIpeX U3 3TUX fIeJl, 3 MUMEHHO IPOTUB ABCTPUN,
Kunpa, Vpnaugun n Ilonpum, Komuccusa nopana
sassnenns B Cyp EC, Tpe6ys Bbimars! mrpados oT
TOCYIapCTB-4/ICHOB, He COOMONAIONINX TpeOoBaHMs
JupexTuspl. T HeNCTBUA HOCTUIIU CBOEH LeJ,
IIOCKOJIbKY B BBIIIEYHOMAHYTHIX YeTbIpeX Clyda-
AX TOCYApPCTBA-YIEHB [JOOPOBOIBHO BBINOMHMU-
U cBOM 00653aTeIbCTBA IIOC/IE TOTO, KaK OHY ObUIN
nepenanel B Cyz, B pe3ynbTare yero Komuccus oro-

3 European Commission: ‘Single Market Scoreboard’ (December 2018). Reporting period: 12/2017 - 12/2018 . URL: https://
ec.europa.eu/internal_market/scoreboard/_docs/2019/performance_by_governance_tool/infringements_en.pdf (accessed

25.06.2022).

2 [lena OTKPbITbI, 1 MOTVBUPOBaHHbIE MHEHWA Obinn HanpasneHbl B ABCTputo, bonrapuio, Knnp, Yelwckyto Pecny6nuky,
OuHnaHavio, BeHrpuio, Mpnarauio, Nateuto, Jliokcembypr, Hupepnangpl, Monblwy n Cnoseruto. Cm.: Report from the Com-
mission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions. Renewable energy progress report. March 27, 2013. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.

do?uri=COM:2013:0175:FIN:EN:PDF (accessed 25.06.2022).
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3Basa cBoy TpeboBanusa>. TeM He MeHee yKa3aHHbIe
TpeboBanusa Komuccnn kacanuch He GpakTIdeckoro
JIOCTVDKEHUA MH/IMBYUJYAJIbHBIX Ile/iell, a Hapylile-
HJMA TIPOLIeCCYa/lbHBIX 0053aTeNbCTB, CBA3AHHBIX
CO CBOEBPEMEHHOJ U IIONHOM MMIIIEMEHTaLeN
JVpexTuBbl B HALMOHAJbHOE 3aKOHOJATENIbCTBO
[Monti, Martinez Romera 2020:225].

B nosoit gupextuse RED II mpegycmoTpeHo,
YTO YKa3aHHbI/I HALMOHA/bHBIN IUIAH CTAHOBUT-
Cs1 He CaMOCTOSITE/IBHBIM JJOKYMEHTOM?, a 4acTbIo
HaumonanbHoro maHa 1o sHepreTuke M KIMMaTYy,
00653aHHOCTb 110 IOATOTOBKE KOTOPOT0, KaK yKa3a-
HO BblIIIe, BO3/I0’KEHA Ha FOCY/lapCTBa-wleHbl Perna-
MEHTOM II0 YIIPaB/IEHNI0 DHEPreTHYeCKIM COI030M.
ITocne mpepncTaBneHnsas TrocyfapCTBaMy-4IeHAMU
cBoux HanmoHanbHBIX 11aHOB (M, BIIOCTEACTBUN,
CBOMX IIePMOAMYECKX O0T4eTOB) EBpomeiickas Ko-
MMCCUA TPOBOJMUT COBOKYIIHYIO OLIEHKY Iporpec-
ca rocygapcts — wieHos EC. Ilpu aToM craTtbaMu
30-32 PermamMeHTa yCTaHOBJIEHA IIPOLIEAYPA BbIIA4N
Kommccnerl 1efieBbIX peKOMeHJalUMil U TIPUHATHA
Mep pearnpoBaHus B CIy4asaX, KOIZa e/lu, 3a1auu U
BKJIaJl TOCYIApCTB-Y/IEHOB HEIOCTATOYHBI [/ KOJI-
JIEKTMBHOTO JIOCTVDKEHMA Ileiell DHepreTudecKoro
COI03a, B 4acTHOCTH I1entett 1o BV go 2030 r. Kpome
Toro, Komuccnsa Taxke nMeeT IIpaBo AaBaTh o01Ie
PEKOMEH/IallMM BCeM TOCY[ApCTBaM-YleHaM, eCy
Ha OCHOBE COBOKYITHOII oLjeHKY HalnoHaabHbIX OT-
4eTOB I'OCYHAPCTB-Y/IEHOB OHA IIPUJET K BBHIBOAY,
uto EC «puckyeT He JOCTUYD Liefieli 10 BO30OHOB-
J1s1eMO¥i 9HepreTuKy Ha nepuog o 2030 r.»”. Kpome
TOTO, COIMacHo cT. 32(2) Pernamenra mo ympasie-
HUI0O DHepreTnyeckKuM corosoM, ecnu Kommecnsa B

Hpolecce OLEHKY NPUYMH HETOCTIDKEHUS KaKMM-
760 M3 TOCYAAPCTB-WICHOB IIPUHATBIX VM II€/IeBBIX
THIOKa3aTesIell IPUJET K BBIBOALY, YTO €T0 HAL[MOHA/Ib-
Hble Mepbl B obmacty BVIO HepmocTatouHs! fis fo-
ctikenns neneir Cowosa B o6mactu BU9, Komuccnsa
YIIOJTHOMOYEHA, «eC/IM 9TO Leeco00pasHo, pefjia-
raTh Mepbl ¥ OCYIECTB/IATh CBOM IIOJTHOMOUVS Ha
ypoBHe Co103a B JJOIIOJTHEHNE K TYM PeKOMeH/jal -
AM, 9TOOBI 00€CIEeYNTh, B YACTHOCTH, SOCTIDKEHNE
nem Comwsa k 2030 . B OTHOLIEHUY BO30OHOBIIAE-
MBIX MICTOYHUKOB SHEPIUI» S,

JJaHHDBII MeXaHU3M HEMENJIEHHOIO pearupo-
BaHus Kommccuy Ha BO3MOXKHBIE OTK/IOHEHUS OT
HAIVIOHA/IbHBIX IVIAHOB (XOTS U B BUJIe PEKOMEeH/Ia-
111, @ He 6e3yC/IOBHO 00513aTe/IbHBIX [IJIs MCIIONHE-
HMA TIpefIMCcannit), no MHeHuo A. Moutu u b.M.
Pomepa, MoXxeT OKasarbcsi HOCTaTOYHO 3deKxTus-
HbBIM, IIOCKO/IBKY TaKue Mepbl OyAyT HaIpaBjIeHbI
He Ha [IpUBJIeYeHNe K OTBETCTBEHHOCTY TOCYAAPCTB
- unenoB EC 1o ncredyeHnnn cpoka feiicTBUA AUpeK-
TUBBI (110 pe3y/bTaTaM OLIEHKM UTOTOB ee IIpuMe-
HEHMsI), a HEIIOCPEJICTBEHHO B IpOLiecce ee peann-
sauuu [Monti, Martinez Romera 2020:227]. Kpome
TOTO, OTKpBITast popMynupoBKa cT. 32(2) Pernmamen-
Ta B OTHOUIEHUM JOCTVDKEHUSA «KOHEYHBIX Lie/Iei»
naet EC mocTaToynyio ru6KOCTh A1 HPSIMOTO BMe-
IIATe/IbCTBA, KOIZiAa 9TO HEOOXOAMMO, C HOPMATUB-
HBIMJ MHCTPYMEHTaMJy, KOTOpPbIe MOTYT HAIPSIMYIO
B/IVATD Ha COCTAaB HAIMOHAIbHBIX SHEPrOCUCTEM
TOCYJapCTB-4/ICHOB.

3. HeouesudHocmv nonv3vl 075 31eKMPOCHAD-
HEHUS UCNONb3YIOUAUX MeXAHUIMbL COmpyoHUte-
cmaa 2ocydapcme.

% European Court of Justice: European Commission v Republic of Poland. Case C-320/13. March 30, 2015. URL: https://curia.
europa.eu/juris/document/document.jsf;jsessionid=151B675CB6FD51A7879D2172E66774AD?text=&docid=163838&pagel
ndex=0&doclang=FR&mode=Ist&dir=&occ=first&part=1&cid=103916 (accessed 25.06.2022); European Court of Justice: Eu-
ropean Commission v Republic of Cyprus. Case C-386/13. September 24, 2014. URL: https://curia.europa.eu/juris/document/
document.jsf?text=_&docid=158502&pagelndex=0&doclang=FR&mode=Ist&dir=&occ=first&part=1&cid=104613 (accessed
25.06.2022); European Court of Justice: European Commission v Republic of Austria. Case C-663/13. April 29, 2015. URL: htt-
ps://curia.europa.eu/juris/document/document.jsf?text=&docid=164321&pagelndex=0&doclang=FR&mode=Ist&dir=&occ
=first&part=18&cid=104775 (accessed 25.06.2022); European Court of Justice: European Commission v Ireland. Case C-236/14.
January 20, 2015. URL: https://curia.europa.eu/juris/document/document.jsf?text=&docid=162062&pagelndex=0&doclang=
EN&mode=Ist&dir=&occ=first&part=18&cid=104990 (accessed 25.06.2022).

% EU: Directive 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (Text with EEA relevance). Preamble (30). URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32018L2001&from=EN (accessed 25.06.2022).

2 EU: Regulation 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the
Energy Union and Climate Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament
and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No
525/2013 of the European Parliament and of the Council (Text with EEA relevance.) Art. 32(2).URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=CELEX:02018R1999-20210729&qid=1663142581706&from=en (accessed 25.06.2022).

% |bidem.
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OCHOBHOJ1 CMBICTT MEXaHM3MOB COTpYJHMYE-
ctBa, npepycmorpenHbix RED II, sakmroyaercss B
TOM, 4TOOBI 00€CIIEYNTh «BUPTYATbHBIN VMIIOPT»
3HepIuu, NPOoU3BeIeHHOI ¢ MCIoNb30BaHMeM BIO,
4TO He 00513aTeNIbHO IpefIIoaraeT ee GU3NIecKyo
nepeziady. B cBA3M ¢ 3TMM MeXaHU3MbI COTPYHHU-
4ecTBa MEXJY TOCy[apCcTBaMU-YIeHaMHU IOfBep-
TaMch KPUTUKE U3-32 OTCYTCTBUA (DaKTHIECKOI
0/Ib3bI HTIEKTPOCHAOKEHMIO TIPMOOPETAOIIETO TO-
CyhapcTBa.

B cBoro ouepenb Haxke COBMECTHbIE ITPOEKTHI,
npefycMaTpuBarolye GU3anNdecKyo nepefady seK-
TPOSHEPIUM, IPOU3BEEHHON C MCIONb30BAHNEM
BV3, nmeroT cBou oTpuIiaTebHble CTOPOHBL: CO3/Ia-
€TCs PUCK IIePerpysKy S3HeproceTy IPUHMMAIOIETro
rOCyZIlapCTBa U MCIO/Ib30BAHMA €I0 SHEPIeTUYECKIX
PecypcoB MHOCTPAHHBIMU TIOTPEOUTEIAMIY, He TO-
BOPsI y)Ke O TeXHMYEeCKUX IpobneMax puamueckoi
nepenauy takoit anexTposneprun [Klessman et al.
2014: 12].

Haxonen, npu peanmusanuy COBMECTHBIX IIPO-
€KTOB Ha TepPPUTOPUM OFHOTO rOCYyflapCTBa-uleHa
(«mpuHMMaroIee TOCYapCTBO» ), MPEIIONAraloNnX
¢busnyeckyo mepefady SHEPruM, MHOCTPAHHOE TO-
CyapCTBO-MHBECTOp OyeT 3aMHTepeCOBAaHO B NC-
HO/Ib30BaHNM Hambonee 3PPeKTUBHBIX PecypcoB
BI13, B TO BpeMs Kak SHEpromnoTpeOUTeNny IpUHI-
MaIOLIeTO TOCYZiAapCTBa OYAYT HECTM pacxofbl Ha
HOJEePXKKY MeHee apdekTnBHBIX mpoekTos?. ITo-
3TOMY I JIETUTYMU3ALMU COOTBETCTBYIOINUX CO-
BMECTHBIX IIPOEKTOB Ba)KHa 4YeTKas CBA3b 3aTpar,
BBITOJ} ¥ X KOMIIEHCAIIMNL.

4. IlomenyuanvHole y2po3vL cysepeHumemy 20-
cyoapcme — uneros EC.

B noknazie o mepBbIX MTOrax peanusanyuy fiu-
pextuBbl RED I «CoTpynHudecTBo MeXx/y rocymap-
ctBaMu — yineHamu EC B coorBercTBuu c [lupex-
TUBOJ O BO30OHOBJIAEMBIX VICTOYHMKAX SHEPTUN»
2013 1. BBICKa3bIBa/INCh ONIACEHNA, YTO Peann3aLus
npegycMoTpeHHbIX RED I coBMeCTHBIX IPOEKTOB U
IIPOEKTOB COBMECTHOII noaaep>xku B/O mMoxer Ha-
HeCTM yliepO BHYTPEHHVM HAI[VIOHAJIbHBIM CUCTe-
MaM rnopgepkku BYO. Tem He MeHee NepBbIif ONBIT

2 |bidem.
30 |bidem.

paboThbI ¢ MeXaHM3MaMM COTPYHMYECTBA MTOKA3aJl,
4TO, HECMOTPS Ha Pas/Myyus B HalMOHATbHO-3aKO0-
HOZIaTe/IbHOM perynupoBanuy BV, rocygapcrsam-
4jleHaM He 00s3aTe/lbHO OTKa3bIBATbCA OT KIIIOYe-
BBIX IIPUMHINIIOB HAIVIOHATbHOI Mopmepx Ky BUO,
ec OYIYT 4eTKO OIpefie/ieHbl Ipefie/ibl peansa-
LMY COOTBETCTBYIOIINX IPOEKTOB™.

Tak, ¢ 1 auBapsa 2012 r. B llIsenun 1 Hopserun
IEVICTBYeT COBMECTHAas CHUCTeMa cepTUdMKaLum
97IeKTPOIHEPINY, MOPANOK (PYHKLVOHMPOBAHNA
KOTOPOJ1 TOCYJapCTBa YCTAHOBW/IN B 3aK/TIOYEHHOM
29 mrons 2011 r. CorranieHuy 0 COBMECTHOM PbIHKe
cepTudukaros snekrposneprun’’. Yvacrue IllBe-
MU B JAHHOJ CXeMe COBMECTHOI MOJAEPKKMN I10-
3BOJIWJIO PACIIMPUTD CUCTEMY CePTUPNKALIUN ITIEK-
TPO9HEPIUN, JeiCTBYIOLEeN B rocygapcrae ¢ 2003 1.
B cBomo ouepenp B Hopseruu goxonst ot ceprudm-
KaToOB 3aMEHAIOT [IefICTBOBABLIYI0 paHee MHBECTHU-
IMOHHYIO TOAJEP>KKY BETPAHBIX 5/IeKTPOCTAHIVIA,
IPEOCTAB/IAEMYI0 TOCYJAPCTBEHHBIM IIPEIIpU-
arveM Enova. CoBMecTHasA cxema IOAJEPXKKM OC-
HOBBIBAETCS HA IIIBEJICKOM OIIbITEe PabOTHI HA PHIHKE
3enenbix ceprudukaros [Klessman et al. 2014:6].

OcHOBHas upest COBMECTHOI CXeMBbI TIOffIePKKI
COCTOUT B BbIIa4e IPeAIPUATUAM-TIPON3BOSUTENLAM
aMeKTpo3Hepruu u3 BV 3eneHbix ceprnduxarosn
3a Kaxpblil MeraBart-4yac (MBT4) nmpousseneHHO
a7neKkTposHepruu. Takue cepTUdUKATDI MPU3HAOTCA
akTuBaMy (LeHHbIMY OyMaramiu), KOTOPBIMU MOX-
HO ToproBarb Ha Oupxe. Kommanuu, npoparomie
97IeKTPOIHEPINIO, A TAKXKE HEKOTOPBIe IIOTpeduTeNN
97IeKTPO3HEPINU B CUY 3aKOHa 00s3aHBI IPHOO-
peTaTh OIpefe/leHHOe KOINYEeCTBO CepTUPUKATOB
IPOIOPLYIOHATIbHO TIPOM3BENEHHON WM HOTpe-
O7meHHOI SHeprumy. 3arpaThl JAHHBIX CYOBEKTOB
BIIOC/IEAICTBUM TEPEHOCATCA HAa CYeTa KOHEYHBIX
norpebureneit. «OOIHOCTb» pbIHKA cepTUdUKa-
TOB IPEAIIONAraeT, YTO CePTUPUKATDI, BBIJAHHbIE
B OJIHOM TOCY[iapPCTBE, MOTYT OBITb JICIIO/Ib30BAHbI
JUIs VICTIOJIHEHVsI 00513aTeNbCTB 10 cepTuduKarym
97IeKTpO3Hepruu B Apyrom rocygsapcrse (ct. 3 Co-
IJIAIIEHNA O COBMECTHOM pBIHKE CepTU(UKATOB
97IeKTPO3Heprum)*.

31 Agreement between the Government of the Kingdom of Sweden and the Government of the Kingdom of Norway on
a common market for electricity certificates of 29 June 2011. URL: https://treaties.un.org/doc/Publication/UNTS/No%20Vol-
ume/56628/Part/I-56628-080000028050c005.pdf (accessed 26.05.2022).

32 |bidem.

78

MocKkoBcKMii XKypHan mexayHapoaHoro npasa - 3 « 2022



Maria A. Milyukova

INTERNATIONAL ENVIRONMENTAL LAW

HecmoTps Ha ycTaHOB/IEHME OIVICAHHBIX 061MX
HIPVHUUIIOB QYHKLIMOHUPOBAHMS CUCTEMbI CEpPTHU-
($uKaTOB, [OroBapMBAIOLIMeCs TOCYAApPCTBA IPU-
HUMaJIY BO BHMMAaHUe CYLIeCTBYIOI[Ue PasInyysa
HAllMOHA/IbHOTO 3aKOHOJaTebCTBA, HAIpuUMep B
YJacTM HA/IOTOBBIX HOpM U IIpaBui. Iloatomy pAf me-
Tasel, KacaroIuxcs NPYMeHeHNA CXeMbl COBMeCT-
HOJl TOANEpXKKM, HapuMmep Ipolefypa I0O3TaIl-
HOTO OTKa3a OT CXeMbl IT0C/Ie MCTeYeHNA CPOKa ee
JIeVICTBYISI, pas3nnMyHa [/l MHBECTOPOB 000MX roCy-
napcts [Klessman et al. 2014:7].

Tem He MeHee U B JaHHOM C/Ty4ae HeJb3sl He 00-
paTuTb BHMMAaHNE Ha TO, YTO B OINIpefle/IeHHOI CTe-
IIeH) JOTrOBapMBaloOIecs ToCyjapcTBa IO Ha
CaMOOTpaHNYeHMe CyBepeHuTeTa B Hal[MOHA/IbHOM
HOJINTYKE, 005I3aBIINCh He NPVHUMATh MHBIX Mep
nopgepku BV npoussopuTenaMu aneKTposHep-
run®,

[maBHBIMM TIpO6IEeMaMyl MMITIEMEHTALINY MeXa-
HI3MOB COTPYIHUYECTBA TOCyAapcTs — wieHos EC,
HPVYMHON KOTOPBIX SBMIAIOTCA 8HeUHUe Hakmopol
(He cBsi3anHble ¢ comepkanmeM RED II), Ha Ham
B3IVIAJI, ABJIAIOTCA ClIefyIolye:

1. HedocmamouHocmv MexaHu3mos compyo-
Huuecmea 07 obecneueHus 3IHepzemu4eckoli 6Oe3-
onacvocmu EC u omoenvHvix eocyoapcme-uneHos 6
ycnosusx pocma sHepeonompebnenus 6 korye 2021 e.
u kypca EC Ha cHuieHUe 3a8UCUMOCTNU O UMNOP-
ma poccutickoeo 2aza (U uHblx IHepeoHocumereti) 6
CBA3U CO CneyuanvHoli 80eHHOU onepayueii Poccuu
Ha meppumopuu Yxpaumot.

PesynbraroM BOCCTaHOBIEHUA MUPOBOI 9KOHO-
Muku B 2021 1. mocre Havana naugemun COVID-19
U OTMEHbl KapaHTMHHBIX OIpaHMYeHMil (B TOM
4yC/le CBSI3AaHHBIX C IlepecevyeHyeM TIPaHuIl) CTa-

3 |bid. Art. 5.

710 yBeNMYeHMe CIPOca Ha 3/eKTPOIHEPIUIO, He
IOKPbIBAEMOTO IIPEJ/IOKEHNMEM 37IEKTPO3HEPIUH,
IIPOM3BOJVIMOI 13 HU3KOYITIEPOJHBIX UCTOYHUKOB.
COBMECTHO C pe3KMM POCTOM LieH Ha IPUPOJHBII
ras 9To IPUBE/IO K YBEIMYEHNIO MUPOBOIO IIPOM3-
BOJICTBA 3JIEKTPO3HEPIUM C MCIOIb30BAHMEM YIJIA
Ha 9 % - mo 10 000 TBr/4. B cBoto oyepernp, B EBpo-
MeiiCKOM CO03e, COIMIaCHO MporHosy MOA, ysenu-
4eHVe BBIPAOOTKY 3/IEKTPOSHEPTHM Ha yIIe COCTa-
B0 20 % B 2021 r.*.

O603HaueHHas TEH[IEHINA, a IMEHHO POCT LieH
Ha IIPUPOJHBIIl Ta3 M YBeIMdeHMe CIIpoca Ha Yroib,
3HAYUTE/IbHO YCUIMIACh B CBA3M C HadanioM Poccuen
CIelMaZbHOM BOEHHON OIlepalyy Ha TePPUTOPUN
Ykpaunbl u npunATHeM EBpOIENCKIM COX0O30M OfI-
HOCTOPOHHMX OIPaHMYUTE/IbHBIX Mep, B YaCTHOCTU
3arpeTa MMIIOPTa POCCUIICKOTO YIVIA™ U IIPOBO3IIA-
IIeHNEM JJOCTVDKEHUA He3aBUCUMOCTH OT IOCTABOK
POCCUIICKOTO ras3a ¥ MHBIX YIJIEPOJJHBIX PECYPCOB B
Ka4yecTBe MIPUOPUTETa IKOHOMIYIECKOI HOIUTUKN.

ITpu atom yxe k 2018 1. Ha Tepputopun EC cy-
IIeCTBEHHO COKPATU/IOCh KOJIMYECTBO COOCTBEHHBIX
YTO/BHBIX LIAXT TOCYHApCTB-wieHOB [Alves Dias et
al. 2018:46].

B pesymbraTe HeOCTaTOYHOCTM COOCTBEHHOTO
IIPOM3BOJICTBA 3/IEKTPOIHEPTUM U3 YIJIA B KayecTBe
a/IbTepHATUBbI IIPUPOJRHOMY a3y pAJ FOCYapCTB —
yrenoB EC (B wacTHOCTH lepmanusa, Uramnsa, Ye-
xus, bomrapusa®) o0bABMIM O BOCCTAaHOBJIEHUM
BBIBEJIEHHbIX 13 JKCIUTyaTalluy YTONbHBIX MIAXT
u TOC. Tax, B Iepmanun 08 miona 2022 1. NpUHAT
3akoH «O HamMUMM 3amacHBIX 37€KTPOCTAHLUI
UL CHVDKEHMA TOTpPeOIeHNs ra3a B 37IeKTPOIHep-
reTN4ecKOM CEKTOope B CIy4ae IOTeHIMaNbHOI He-
XBaTKM) ra3a M O BHECEHUM M3MEHEeHUil B 3aKOH 00

Moscow Journal of International Law - 3 - 2022

3 International Energy Agency: Coal 2021: Analysis and forecast to 2024. December 2021. P. 6 URL: https://iea.blob.core.win-
dows.net/assets/f1d724d4-a753-4336-9f6e-64679fa23bbf/Coal2021.pdf (accessed 25.06.2022).

3 Cm.: EU: Council Regulation No. 833/2014 of 31 July 2014 concerning restrictive measures in view of Russia's actions desta-
bilising the situation in Ukraine, Council Regulation (EU) 2022/576 of 8 April 2022 amending Regulation (EU) No 833/2014
concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine. Art. 3j(1). URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0833&from=EN (accessed 25.06.2022).

% EU: Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions REPowerEU: Joint European Action for more affordable,
secure and sustainable energy. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A108%3AFIN (ac-
cessed 25.06.2022).

3 Cm., Hanpumep: [MobanbHas SHepreTrika BO3BPALLAETCA K YrofibHOW reHepauun. — BegomocTu. 25.04.2022. URL: https://
www.vedomosti.ru/business/articles/2022/04/26/919731-globalnaya-energetika-vozvraschaetsya-k-ugolnoi-generatsii
(naTta ob6paleHuns: 25.06.2022); Some EU members turn back to coal to cut reliance on Russian gas. — Climate home news.
March 15, 2022. URL: https://www.climatechangenews.com/2022/03/15/some-eu-members-turn-back-to-coal-to-cut-reli-
ance-on-russian-gas/ (accessed 25.06.2022).
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SHepreTyKe U Apyrue HOpMaTMBHbIE aKThI 00 9Hep-
reTuke»*. COITIaCHO JAHHOMY 3aKOHY UL CHIDKe-
HMA TOTpeO/eHNs ra3a B 9/leKTPOIHEpreTuKe pe-
3epB 3aMelleHNsA Ta3a JO/DKeH ObITh COo3AaH 7o 31
mapra 2024 ropa. IIpenycmarpuBaercss Bo306HOB-
JNieHye paboTbl YrONbHBIX 37EKTPOCTAHIINIL, €CIIN
06beMbl TOCTABOK I'a3a HEJOCTATOUHbI JJIA IIPOU3-
BOJICTBA 971eKTpO3Heprum. IIpu aToM anekTpocTaH-
1y, paboraolmiye Ha HepTU U yIJie, JO/DKHBI OBITH
MOJIepHV3MPOBAHBI, YTOOI OHY CTAaTh JOCTYIHBIMI
Ji1s1 pbIHKA B M0060e BpeMs®.

CrenyeT OTMETHUTD, YTO POCT HOTpeOIeHN yIIA
rocynapcrsamu — wieHamy EC, akTMBM3aInA yroyib-
HOJI TPOMBIIIEHHOCTY IIPOTUBOPEYAT 3asAB/IEHHOI
B RED II nenu gocTmXeHns «yCTONYMBON KOHKY-
PEHTHOJ 9HepreTMYeCKoil MOMUTUKU»', KOoTopas
«TECHO CBsA3aHa C HEOOXOMMOCTbBIO COXPaHEeHM, 3a-
IIUTBI M YTYYLIEHNA KaueCTBa OKPY KAIOLel Cpelibl,
a TaKoKe C MOOUIPEHNEeM Pa3yMHOTO U PalMOHa/Ib-
HOT'O UCIIOIb30BaHNA IPUPOJHBIX PECYPCOB, B YaCT-
HOCTY 32 CYeT NOBBIIIEeHNs 9HeproaddexTuBHOCTI
¥ 9HeprochepexeHns, a Tak>Ke pa3paboTKy HOBBIX 1
BO300HOB/IsIEMBIX BUIOB 3Heprum»*!. AHajOrn4Ho,
npuHaAras B 2019 1. «kEBpomneiickas 3eneHas cienka»
(European Green Deal) mpepmonaraet, 4To CTpaHbl
EC HOMKHBI CTaThb YIVIEpOZHO HEMTPaNbHBIMU K
2050 r.*2. Ob03Ha4YeHHbIE MepBI B CIydae, eCU OHM
OyayT, BOIIpeKM IepBOHAYA/JbHBIM IIaHAM, IIpHU-
MEHATbCA Ha JIONTOCPOYHON OCHOBE, HeM3OEXHO
IIOCTABAT BOIPOC UX cooTBercTBUA Lenam ycroii-
uysoro passutus (IIYP) OOH®, B wactHocTu LIYP

Ne 7 «ObecriedeHne JOCTYNA K HELOPOIUM, HaJexXK-
HBIM, YCTOMYMBBIM ¥ COBPEMEHHbBIM MCTOYHMKAM
3HEpPIUM JId BCeX», KOTOpas IIpMU3bIBaeT, B 4acT-
HOCTHU, K 3HAUUTE/IbHOMY YBEINYEHUIO B MUPOBOM
sHeprobanaHce gomu sHepruu u3 BV (7.2), a Tak-
xe LIYP Ne 9 «Cospanue cToitkoit MHQPACTPYKTY-
Pbl, COJEIICTBIE BCEOXBATHONM M YCTONYMBON UHLLY-
CTpMANM3ANVM ¥ MHHOBALMAMY, IIPefIo/Iaramolei
MOJIepHI3AIMI0 MHQPACTPYKTYPhI, NOBBILICHNE ee
YCTOIYMBOCTY 33 CYET PACIIMPEHNUA NPUMEHEHUA
YYCTBIX ¥ 9KOJIOTMYeCKM 6€30IIaCHbIX TeXHOIOTMIT 1
IPOMBIIUIEHHBIX ITpoLeccoB (9.4).

HecMoTpst Ha 3T0, BO3MOXXHOCTb PacKOHCEpBa-
LMY YTO/IbHBIX IIAXT Obl1a Ha3BaHa MOA B KauecTBe
OfIHOTO U3 BapMaHTOB KPAaTKOCPOYHOTO peIleHM:
npo6meMbl 3aBUCKMOCTI EBpoIefickoro cormsa oT
POCCHIICKOTO TPMPOJHOrO Trasa, IOfTOTOBJIEHHOM
ArentctBoM «IImane us 10 mynkToB»: «Ilo Hammm
OLIEHKaM, BPEMEHHBbIII 11epexof] € Ta3a Ha yroyib WK
MasyT MOXXeT CHU3UTb HOTPeOHOCTD B rase i Ipo-
U3BOJICTBA 3JIEKTPO3HEPTMY IIPUMEPHO Ha 28 MIIPA
KyOoMeTpoB fio Toro, kak B EC mpousoiizer obiiee
yBe/4eHe BBIOPOCOB, CBA3aHHbIX C SHEPIeTHKOI» ™.

2. HecmabunvHocmov npoussoocmea snexmpo-
aHepeuu us BUO (8 wacmuocmu, ¢ ucnonv3osanuem
aHepeuu 6empa), BIUTIOUWLASL HA BbIO0D 6 NOIb3Y Yerle-
POOHBIX dHepeoHOCUmereli 6 80npocax obecheueHus
aHepeemu4ecKoli 6e30nacHOCMU 20Cy0apcme-4ieHos
u Corosa.

Pocr cipoca Ha 31eKTposHepruio B CBA3M C BOC-
CTAHOBJIEHNEM MMPOBOIl 5KOHOMMUKI IOC/Ie Hadasa

% GesetzzurBereithaltung von Ersatzkraftwerken zur Reduzierung des Gasverbrauchs im Stromsektor im Fall einer drohenden
Gasmangellage durch Anderungen des Energiewirtschaftsgesetzes und weiterer energiewirtschaftlicher Vorschriften vom
08.07.2022. URL: https://dejure.org/ext/8489a1a6cc83633ab608e2a3fad0030e (accessed 12.07.2022).

¥ |bid.

40 EU: Directive 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (Text with EEA relevance). Preamble (61). URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:32018L2001&from=EN (accessed 25.06.2022).

4 EU: Regulation 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the Governance of the
Energy Union and Climate Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament
and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No
525/2013 of the European Parliament and of the Council (Text with EEA relevance.) Preamble (3). URL: https://eur-lex.europa.
eu/legal-content/EN/TXT/HTML/?uri=CELEX:02018R1999-20210729&qid=1663142581706&from=en (accessed 25.06.2022).
42 Communication from the Commission to the European Parliament, the European Council, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions - The European Green Deal. Para. 2.1.1. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?qid=1576150542719&uri=COM%3A2019%3A640%3AFIN (accessed 25.06.2022).

4 OOH: Pe3ontouna leHepanbHol Accambnen N2 70 / 1 ot 25 ceHTAbpA 2015 r. «[peobpasoBaHue Halwero mupa: MoBecTka
[HA B 00N1aCTU YCTOMUMBOrO pas3BuTvA Ha nepuog fo 2030 r». Joctyn: http://www.un.org/ru/documents/ods.asp?m=A/
RES/70/1 (nata obpatueHus: 25.06.2022).

4 |EA: A 10-Point Plan to Reduce the European Union’s Reliance on Russian Natural Gas. March 2022. P. 11. URL: https://iea.
blob.core.windows.net/assets/1af70a5f-9059-47b4-a2dd-1b479918f3cb/A10-PointPlantoReducetheEuropeanUnionsRelian-
ceonRussianNaturalGas.pdf (accessed 25.06.2022).
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HaHeMUy U IOC/TefoBaBlINe 3a 3TUM IHOMUTHUYE-
CKMM€ IIaT¥ 110 OTKa3y OT POCCUICKMX 9HEPTOHOCH-
TeJleil, KOTOpble IPUBE/N K CYLIeCTBEHHOMY OTKJIO-
HEHMIO OT «3€/IEHOTO Kypca», IPOUCXOAMIN Ha (oHe
CHIDKEHMsI CTaOMIbHOCTY OOBIYM 9/IEKTPOIHEPIUM
C JCIIONIb30BaHMEM BETPSHBIX 3/M€KTPOCTAHLUI B
centsibpe 2021 1., a Taxke B anpere 2022 .. [Ipn
sToM B 2021 r. eBponeiickue BOC nokppumm 15 %
CIIpoca Ha 3/1eKTposHepruto B cTpanax EC n Benu-
KoOpyTanun?.

HecTabuIbHOCTD BETPSAHBIX 9NEKTPOCTAHIINIL
1 npousBofcTsa aneKkTposHeprun B EC crana of-
HOJl 3 IPUYMH yBeIMYEHU YINEePOJOEMKUX IPO-
U3BOJICTB TOCYJapCTBaMM-YIeHaMI Bpas3pes C Liefs-
MU «3€JIEHOVI TIOIUTUKN» M YCTOYMBOTO PasBUTUA.

Ha namr B3I/1s15, COBOKYIHOCTD (pakTopoB (1) n
(2) mpm coxpaHeHUM OFHOCTOPOHHMX OTPaHNYM-
TenbHbIX Mep EC B OTHOIIEHNY pOCCUIICKOTO 3Hep-
reTN4eCKOro CEKTOPa MOXKET B [JOJITOCPOYHOI! Iiep-
CIIEKTUBE HETaTUBHO OTPA3UTbCSA Ha JOCTVDKEHUU
006s13aTeNbHBIX Iieiel, npegycMoTpenHbix RED 11
¥, TAKVM 00pa3oM, IIPUBECTHU K HAPYLIEHWIO IOJIO-
JKeHMIT yKasaHHoN gupekTusbl. [Tomaraem, B coydae
BO3HMKHOBEHM: BOIIPOCA O IPUBJIEYEHUN K OTBET-
CTBEHHOCTM 33 YKa3aHHble HapylLIeHNA B COOTBET-
crBuu ¢ npasoM EC, oTBeTcTBeHHbIE TOCYlapCTBa-
4jIeHbl MOTYT CCBUIATHCA, B YACTHOCTY, HA HaIM4Me
06cToATeNbCTB Popc-Maxkopa (0cO6eHHO B YacTy
OCOOEHHOCTeIl  IIPOM3BOACTBA  3/IEKTPOIHEPIUM
¢ ucnonp3osanmeM BIC), a TaxKe Ha HeoOXOMM-
MOCTDb 3alMTBI CYIECTBEHHOro MHTepeca® coor-

BETCTBYIOLLIETO TOCYHapCcTBa-wieHa (obecriedeHne
HAJI©KHOCTI 9HEPrOCHAOXKeHMs), YTO, B CBOIO OYe-
penb, ABIAETCA OFHON U3 OCHOB (PYHKIMOHMPOBA-
Hus EC - obecrieyeHreM HafieXKHOCTU 9HEPrOCHAO-
xenns B Coroze®. Kpome Toro, He MCK/II04YEHO, YTO
Ha OCHOBAaHMM YK€ YIOMAHYTOro I 3 ct. 33 RED
IT u ¢ yyeToM npakTuKM peammsauny IMpeKTUBDI
rocymapcreamu-uieHamu EBpomnerickas Komuccus
HOATOTOBUT M3MEHEHUSA B HOPMATMBHO-IIPaBOBOE
perynmpoBaHye COOTBETCTBYIOIIMX MEXaHU3MOB 1
00653aTe/IbHBIX LIe/IeBBIX TTOKa3aTeNIell 10 Iepexomy
Ha BO30OHOB/IAEMYI0 SHEPIeTUKY, YTO CHUMET BO-
IpOC 00 OTBETCTBEHHOCTY 3a MOTEHIMA/IbHbIE Ha-
pyuenns JMpeKTUBBL.

Taxkum 06pasoM, XOTA IpaBOBasA peraMeHTaIA
EC MmexaHM3MOB COTPYHZHMYECTBA MEXJY Trocymap-
CTBaMU-YIEHAMM MOXKET CIY>KUTb HPMMEpPOM JIyd-
IIMX HPAKTUK MEXJYHapPOZHOTO COTPYJHMYECTBA B
obmactu BI3, ux npaktnyeckas apHekTMBHOCTD Aist
peanusaryy Leneit yCToiYMBOro pasBUTis 1 60pbObI
C M3MeHeHMeM KIMMaTa B OOJIbIION CTeNeHN 3aBUCUT
OT TOTO, B KaKMX MO/INTUKO-3KOHOMIYECKIX YC/IOBH-
AX OCYIIECTBIIAETCS VX UCIOb30BaHMe. VIMeHHO 3Ti
YCIIOBUS M TIPOLIECCHI ONPENENAIT B KaKMIBIA KOH-
KPEeTHbI/I MOMEHT, HAaCKOJIbKO MEXaHU3MbI COTpPYZ-
HMYECTBA TOCYHAPCTB-WIEHOB CMOTYT 00eCrednTb
SHEPreTNIecKy0 He3aBUCUMOCTD 1 SHEPTeTIIeCKYIo
6esomacHoctb EC M OTAENIbHBIX TOCYAApCTB U CIIO-
co6CTBOBATh JJOCTVDKEHVIO TeOIOMUTUYECKNX Lieelt
EC B MeX7yHapOHbIX OTHOIIEHNAX C TPEThMMM TO-
CYJApCTBaMM 1, B YacTHOCTH ¢ Poccueri.

4 Wallace J.. Energy Prices in Europe Hit Records After Wind Stops Blowing. — Wall Street Journal. September 13, 2021. URL:
https://www.wsj.com/articles/energy-prices-in-europe-hit-records-after-wind-stops-blowing-11631528258?mod=hp_lead_
pos5 (accessed 25.06.2022).

4 13-3a 6e3BeTpeHHON norofbl B EBpone 3asBKM Ha MOCTaBKY POCCUIACKOTO rasa yBenmunBatoTcs. — MHmepgakc. 25 04.2022.
URL: https://www.interfax.ru/world/837665 (nata obpalyeHus: 25.06. 2022).

4 Wind energy in Europe 2021 - Statistics and the outlook for 2022-2026. February 2022. P. 9. URL: https://proceedings.
windeurope.org/biplatform/rails/active_storage/blobs/eyJfcmFpbHMiOnsibWVzc2FnZSI61kJBaHBBbFFEliwiZXhwljpudWxs-
LCJwdXIiOiJibG9iX2lkin19--f507a22c9854863e01fd427239f10167d03 1cc66/Windeurope-Wind-energy-in-Europe-2021-sta-
tistics.pdf (accessed 25.06.2022).

“ BuyactHOCTY, B foknage Roberto Ago,’Addendum - Eighth Report on State Responsibility’ yka3sbiBaeTcs, Uto cyLecTBEHHbI
MHTEpeC roCcyAapcTBa, 3alyTa KOTOPOro OCyLIeCTBAAETCA B CJlyyae BO3SHUKHOBEHWUA COCTOAHWUA HEOOXOAMMOCTU, MOXET
COCTOATb, B TOM uncsie, B obecrieyeHuy AanbHeilwero ¢yHKLVOHUPOBAHMA OCHOBHbIX YCIYr TakoOro rocyAapctsa, ero
NMONMTMYECKOTO UM SKOHOMUYeCKoro BbKBaHus: “The alleged situation of extreme peril does not take the form of a threat
to the life of individuals whose conduct is attributed to the State, but represents a grave danger to the existence of the State
itself, its political or economic survival, the continued functioning of its essential services, the maintenance of internal peace,
the survival of a sector of its population, the preservation of the environment of its territory or a part thereof, etc.)”. Cm: Adden-
dum to the eighth report on State responsibility, by Mr. Roberto Ago. 1980. P. 14. URL: https://legal.un.org/ilc/documentation/
english/a_cn4_318_add5_7.pdf (accessed 25.06.2022).

4 Consolidated version of the Treaty on the Functioning of the European Union. Rome, 1957, as amended by the Treaty of Lis-
bon, signed on 13 December 2007. Art. 194(1)(b).URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/
TXT:en:PDF (accessed 25.06.2022).
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4. TIpoOmeMbl NPUMEHMMOCTH MEXaHU3MOB
COTpyAHMYECTBa 1o mpobrnemam BVD mexpy ro-
cymapcrBamn - yieHamn EC x MeXXpyHapomHbIM
OTHOLIEHNAM ¢ y4acTieM Poccun

4.1. Espasuiickuii akoHomuueckuti coro3 u Coopy-
secmeo Hesasucumoix Tocyoapcme: nepcnexmueot
compyonuuecmea 6 cgpepe BV

OnennBasa HopMaTuBHYyI 3HauMMOCTb RED I
(CYIIHOCTb KOTOPOII B II€JIOM COXPaHEHa B TEKCTe
RED II), C. Bproc ormeyaer, 4TO JaHHBIN JOKYMEHT
«CTpeMUTCs COaTaHCUPOBATh CYBEPEHUTET [rocy-
mapctB — wieHoB EC] ¢ nemsamu B obmactyt Bo306-
HOBJII€MBIX MCTOYHUKOB 9HEPTUY, B 3HAYMTENbHOI
CTeIeHy TIPefjOCTaB/IAsA BBIOOP B IIPYMEHEHNN [co-
OTBETCTBYIOLIMX| TeXHO/MOTuit», HasbBasg EC «mo-
JIUTUYECKVM HOBaTOpPOM B 00/1acTM M3MeHeHMA
KNIMMaTa M SKOJIOTMYECKM YMCTBIX TEeXHONOIMIl»
[Stuart 2013:11].

Ha namr B3rag, xora EC u ABnAeTca yHUKaIb-
HOJl MEXIYHapOJHO! OpraHusanueil ¢ BBICOKOI
CTENEHBIO MOIUTUIECKON M 9KOHOMMIYECKOI MHTe-
TpalLuy CPefiu FOCYlapCTB-4/IeHOB, pACCMOTPEHHbIE
BbIllle IIPaBOBblE MEXAHU3Mbl MEXKIOCYHAapCTBEH-
Horo coTpynHudecTsa BHyTpu EC Mormm 6bI crath
UJIEVIHOMl OCHOBOII i Pa3paboOTKM MHCTUTYTOB
coTpyaHuyectBa B cdepe BV Ha pernoHanbHOM
YPOBHe, HalIpUMeP, B paMKax EBpasniickoro sKoHo-
Mumyeckoro corsa (EADC).

OgnHoit 3 Hanboee IepCIeKTUBHBIX IIATPOPM
JUI pasBUTUA COTPYAHMYECTBA B JaHHON cdepe,
Ha Halll B3IJIAM, MOITIO ObI CTaTh IPOABIDKEHME CO-
OTBETCTBYIOLIMX MHMUIMATUB Ha miargopme EADC
KaK MEX/YHAPOJHOM OpraHM3aluM, B3aMMOJEN-
CTBME TOCYJAPCTB B paMKaX KOTOPOIil HAaIlpaB/Ie€HO
KaK pas Ha MIHTEIPALMI0 PbIHOYHBIX CHCTEM, XOTH U
B CYIIECTBEHHO MEHbILEN CTeneHy, yeM B EBporeii-
CKOM COI03e€.

B Hacrosmee Bpemsa [lorosop o Espasuiickom
SKOHOMMYECKOM Colose (rmopmucad B I. Acta"e 29
Mas 2014 1., ganee - [lorosop o EASC) He conep>xut
HOJIOKEHMIT O COTPYHMYECTBE IOCY/lapCTB-4/IEHOB

(B 4MCIO KOTOPBIX BXOAUT U Poccus) B obmactu
BIMS. Haumenosannme paspiena XX 1 cofepskaHue II.
1 c1.79 JoroBopa o EASC, BMecTe ¢ TeM, CBUIETeNb-
CTBYIOT O TOM, YTO B3aMMOJIeICTBIE TOCY/JapCTB B
paMKax JaHHOI MeX/YHApORHOI opraHusanym 0y-
JieT OCYILIECTBIIATBCA B cepe SHEPreTUKN B LIe/IOM,
a He TO/IBKO C Lie/Ibi0 (POPMMPOBAHNUSA PBIHKOB 3/IEK-
TPO9HEpruy, ra3a, HeQTy 1 HePTENPOAYKTOB.

HeiicTBUTENHbHO, HEMb3s HE COITIACUTHCA C TEM,
4TO BONPOCH 9HeproaddexruBHocT U BYMO mo-
4NV HeJOCTATOYHOE Pa3BUTHE B IONOKEHVAX
Horosopa o EASC [Inmukman, Hasaposa 2020:33].
Tonbko B CT. 52 ymomMmHaeTcs, 4TO TeXHMYECKue
pernamMeHTsl U cTaHAapTel EADC npuHUMarTCca «B
nemsix obecriedeHns: sHepreTndeckoi sddexTus-
HOCTU U pecypcocOepesxenysi» (HO B CT. 79 B 4mcre
OCHOBHBIX ITIPUHIVIIOB B3aNMOJEICTBUA B cepe
9HEpreTKM 9HeproaPeKTUBHOCTb He YKasaHa).
YnomyHaHMii 0 mpuopurerax B 0671acTu B0300-
HoBysieMoll aHepretuku Jorosop o EASC He co-
fiepxut B mpuHiune. Tem He MeHee u [loroBopsI 0
EC He copepxar pa3BepHYTBHIX IIOIOXKEHUIT O Ipu-
OPUTETHBIX HAIPaB/IeHNAX MCIONb30BaHUA). B TO
Ke BpeMs 3To He MelraeT nHCTuTyTaM EC mpepa-
raTh rOCylapCTBaM-4IeHaM MeXaHU3MbI COTPYIHU-
4ecTBa, KOTOPbIE, 110 €r0 MHEHUI0, MOIIK OBI OBITH
ONTUMA/IPHBIMU I TOCTVDKEHMA Iienell yBeude-
HIsI SHEpronoTpebeHns ¢ ucronbp3oBanuemM BII.
Takum 06pasoM, MO>KHO IIPEAIIONIOKNUTD, 4TO (op-
mynupoBku [lorosopa o EASC B uactu sHepreTu-
YeCKOTO B3aVMOJEVICTBMSI HOCAT OOLIMII XapakTep
U 10 CYTH <«IpeNINoaraloT HAIOJHEeHNe CaMbIMM
Pa3NMYHBIMU VHULIMATMBAMI», HE OTPaHNYNBAACH
¢dbopmupoBanueM o61mx sHepropsiHkos [Ilyrypos
2022:100].

Heo6xoauMo OTMETHTD, YTO B pAfie JOKYMEH-
TOB, NpMUHATHIX opraHamu EAOSC, B umcne mpu-
OPUTETHBIX HAIIPaB/IEHNUII COTPYIHMYECTBA BCe JKe
Ha3BaHO B3aJIMOJIEIICTBYIE TOCYAAPCTB-YIEHOB B 00-
nacTu 3HeprocobepesxeH s, sHeproapPeKTMBHOCTH,
U Jaxe — in concreto — vicnionb3osanus B/ Ilpn
aToM popmympoBku fokyMeHToB EADC B yKaszaH-

% Hanpumep, B PeweHnn Bbicwero EBpa3uiickoro skoHomMuyeckoro coBeta N2 9 «O6 OCHOBHbIX OpMEHTMpax
MaKpPO3KOHOMMYECKOW MONUTUKK FOCYAAapCTB — uneHoB EBpasmickoro skoHomumyeckoro coto3a Ha 2021-2022 roppi»
(pata npuHATMA poKymeHTa: 21.05.2021) cpey MPUOPUTETHLIX HaMPaBNEHUI Pa3BUTUA «HAyYHO-TEXHOMOMMYECKOro 1
NpOV3BOACTBEHHOrO NoTeHLasna Coto3a» 0603HauYeHbIl, B TOM UYCIIe, «BbiPaboTKa MOAXOAOB K B3aVIMOAENCTBIIO FOCyAapCTB-
UneHoB B 00ONACTU ... UCMOMb30BaHWs BO30OHOBSEMbIX MCTOUHMKOB SHEpruu...». «OCHOBHbIE HampaB/ieHWsi U STarbl
peanu3auumn CKOOPAUHMPOBAHHONW (COrNacoBaHHOWM) TPAHCMOPTHOM MONWUTMKM FOCy#apCTB — uneHoB EBpasumiickoro
SKOHOMIMYECKOro Coto3a» (yTB. PeweHnem Bbiclero EBpa3uinckoro 3KOHOMMYECKOro coBeTa oT 26 aekabps 2016 . N2 19)
YKa3blBaloT Ha HEOOXOAMMOCTb BHEAPEHUs «aJlbTEPHATVBHBIX BULOB TOMIMBA U BO30OHOB/SIEMbIX MCTOYHMKOB SHEPruv
C LeNblo CHIKEHUA BbIOPOCOB MAPHMKOBLIX TA30B W YBENUYEHWA [LOSIM NMPUMEHEHVS SKOHOMUYHBIX U SKOJIOTMYHbBIX
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HOII 0671aCTM MOXXHO OXapaKTepu30BaThb KaK HOCH-
1jye B OCHOBHOM JleK/IapaTHBHBbIII XapaKTep, HO He
Kak 06s3aTeNbcTBA rocypapcTs — wieHoB EADC.
JJaHHDBII BBIBOJI IIOATBEPXKIAETCA M OTCYTCTBUEM
KOHKpeTHBIX MHunmarus B pamkax EASC (B Tom
gycne ¢ ygactueM Poccun) B chepe BUI. Tem ne
MeHee caMo BK/IodeHue mpobnem BVIO B mosecr-
Ky PasBUTHA SKOHOMMYECKO} MHTerpalyu TIocy-
[apCTB-YIEHOB’' CBUICTENIBCTBYET O IOTEHIVANe
EASC xax MeXIYHapO[HON IJIOWALKA /I KOOop-
AVMHMPOBAHMA TOCY[JApCTBAMM-YTI€HAMM, BK/IIOYasd
Poccnro, cBoeit sHepreTnyecKkoi NOMUTUKYU B 06-
nmactu BVID. TlepcekTussl paboThl B HAaIlpaBIeHNN
pa3paboTKy OOLIMX IIPAaBOBBIX MEXaHM3MOB CO-
TPyAHMYECTBA C ydacTueM Poccuy Ha mmardopme
umeHHo EASC, a He Ipyrux Me>XIyHapOHbIX Opra-
HY3aLMI, MOXKHO YBUJIETb U B OTHOCUTEIBHO Y3KOM
Kpyre rocyfapcts — uwieHoB EADC.

BoimensnokeHHoe, a TakKXe OpMEHTUPOBAH-
Hocth EADC 11aBHBIM 00pasoM Ha SKOHOMU-
4ecKoe COTPYJHMYECTBO IIPEIOCTAB/AIT 3TOM
MeX/YHapPOJHOI OpraHM3aLM NIPEUMYIIECTBO 110
cpaBHeHuto, Hanpumep, ¢ CHI, rme Bompocs! sxo-
HOMMYECKOTO Pa3BUTUA MOTYT «II€PEKPbIBATbCA»
npo6reMaMyl OMUTIYECKOTO XapaKTepa, YTo CIIO-
COOHO IOMeIIaTh BHEAPEHNMIO eIVHBIX MeXaHMU3-
MOB COTPY[HMYECTBA, IPMEM/IEMbIX /I BCeX TOCY-
lapCTB-4JIEHOB.

B kadecTBe mpumepa TaKUX NPENATCTBUIL B
pamkax CHI' MO>XXHO IpMBecCTU, B 4aCTHOCTH, CTIe-
pywomiee. OCHOBHBIM JOKYMEHTOM, 0()OPMILAIOLINM
IPUHLMIBL COTPYAHMYECTBA TOCYAAPCTB — 4/I€HOB
CHT B cdepe BUDI, spnstercs Konyenuus cotpya-
HIUYecTBa rocygapcts — ydactHukoB CHI B o6ra-
CTY VICTIONb30BaHMA BO30OHOB/IAEMBIX ICTOYHUKOB
3Heprum, Koropas yreepxfieHa Pemennem Cosera
rnaB npasutenpcts CHI ot 20 Hos16ps 2013 1. (ma-
nee — Konnenums 2013 r.)*. Copepxanne Konjen-

LMY B LI€IOM TUIIMYHO JJIA aKTOB «MATKOTO IIPaBa»
B JaHHOJI 00/1aCTY: TOCYAapCTBa-WICHDI IIPU3HAIOT
He0OXOMMOCTDb BHEIPEHNMS B 9KOHOMIYECKMIT 060-
poT BU3 ¢ 1enpio cHIDKEHMS HAarpy3Ki Ha OKpYy>Ka-
IOLIYIO CPefly M YCTOIYMBOIO PasBUTHUSA SHEPreTH-
YeCKMX CHCTeM TOCY[apCTB-4IeHOB. TeM He MeHee
HeOOBbIYHO /15 TTOZOOHBIX JOKYMEHTOB 3BY4UT CJIe-
nyoiee monoxenne Konuenmym:

«ITonoxcenus Konuenyuu sA61110mcs 0CHO801L 0715
paspabomxu u 3aK0ueHus Mmexcoy 20cyoapcmeamu,
noonucasuumu Hacmoauyro Konuyenuuro, mexnoy-
HAPOOHBIX 002080P08 U UHBIX MEHOYHAPOOHVIX U
HAUUOHATIDHBIX HOPMAMUBHBIX NPABOBHIX AKNIO0B 20-
cyoapcme-yuacmuuxos CHI, a makae mexeocyoap-
CMBEHHBIX NPOPamMm 6 cepe Ucnonv3osanus BII».

To ecTb aKT «MATKOro IpaBa» COITACOBAHHBIM
BOJIeN3bsABIIEHNEM TocyapcTs — yieHoB CHI pac-
CMaTPMBAETCS KaK «OCHOBa» /A OYAYIIMX «MEXY-
HapOJJHBIX IOTOBOPOB».

BMmecTe ¢ TeM OTCYTCTBYeT efHOO6pa3HOe MHe-
HIle PYTUX rocygapcTs — ydactHukos CHI' orHo-
CUTEIBHO HeOoOXOAMMOCTY peanusanuy 0603Ha-
YEHHOTO JIOTOBOPHOTO YPOBHSA COTPYAHMYECTBA: V3
fecaty nopmucanToB KoHuenumu™ Tpu rocypap-
ctBa (AsepbaitmkaH, YkpanHa u MonjjoBa) 3asBu-
JIM O HeTIPUMEHEHNN B X OTHOLICHMY TOJIOKEeHMIT
OTHOCUTEIbHO COTPYJHMYECTBA B OO/IACTY 3aKIIIO-
YeHV MeXXIYHapOIHbIX 10roBopoB. «IInan nepso-
OYepeHBIX MEpPOIPUATHI» (KOTOPBIl SIB/IAETCS
npunoxxeHreM K Konuemnuum), Taxoke He COfepXUT
YIOMMHAHMII O HPEACTOAMMX 0OCYXK[IeHUAX Ipo-
€KTOB MEeX/YHApOJHBIX JIOTOBOPOB IIO JJAHHON Te-
Mmaruke. EnuHcTBeHHOE ymomsaHyToe B IlnaHe Ha-
IpaB/ieHNe COTPYJHMYECTBA, KOTOPOE MOITIO Obl
IPMBECTU K 3aK/IIOYEHNI0 COOTBETCTBYIOIIUX CO-
IJIAIIeHNIT, — 9TO IPOpabOTKa BOIIPOCA O BBEJCHUM
Ha TEPPUTOPUAX TOCYAapcTB - yuyacTHUKoB CHI
«cepTudUKaTa O HOATBEPKAEHUN IIPOUCXOKICHNA

TPaHCMOPTHbIX cpefcTB». CM. Takke: [lepeyeHb MPUMOPUTETHLIX HamMpPaBneHW COTPYAHMYECTBa FOCYAapCTB — UNIEHOB
EBpa3suninckoro s3KOHOMMYECKOro COt3a B LIeSIAX YCKOPEHUA TEXHOOrMYEeCKON MOAePHM3aLMM 1 NOBbILLEHNA MHHOBALWMIOHHOM
AKTVBHOCTV OpraHu3aumii rocyfapCTB-UIEHOB C YYETOM MPUKIaAHbIX U GyHAAMEHTANIbHbIX MCCe[oBaHMWI, NPOBOANMbIX
rocyfapcreamui-uneHamu, npunaraembiin K Pekomengauum Konnervnmv EBpasuiickoli SKoHoMUYeCKo kommccum ot 28 deBpans
2017 r. N 5; leknapauma o ganbHenwem pa3BuUTv MHTErPaLMOHHbIX MPOLECCOB B pamKax EBpa3miickoro 3KOHOMMYeCKkoro
coto3a (MpuHaTa B 1. CaHKT-NeTepbypre 6 gekabpa 2018 r.).

51 TnaH MeponpuaTnii no peanmnsauymmn CTpaTernyeckrx HamnpasieHWi Pa3sBUTUS EBPA3MINCKON SKOHOMNYECKOWN NHTErpaummn
[0 2025 r. Y1B. pacnopseHviem CoBeTa EBpasniickol skoHoMMYecKo komrccum ot 5 anpens 2021 r. Joctyn: http://docs.
eaeunion.org/docs/ru-ru/01429229/err_17052021_4 (nata obpaLyeHus: 25.06.2022).

52 KoHuenuua coTpyaHMYEeCTBa rocyaapcT8 — ydyactHukoB CHI B 065acT ncnonb3oBaHWsa BO306HOBAEMbIX NCTOUHKOB
3Hepruw, yTB. PeweHnem CoseTa rmas npasutenbctd CHI ot 20 Hoabpa 2013 r. flocTyn: http://energo-cis.ru/wyswyg/file/Doc-
uments%20EES%20SNG/Razdel%201/1.27.%20KoHuenuma%20cntpyaHnyectBa%208%2006nactrn%201cnonb3oBaHmna%20
BU2.pdf. (naTta obpatleHns 25.06.2022).

3 AzepbanpxaH, Apmenus, benapycb, KasaxctaH, Kuprusua, Mongosa, Poccus, TagkukncTaH, Y36ekuctaH, YkpanHa.
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aHepruy, BbIpabaTpiBaeMoit u3 BVI9» u npupanmnio
UM MEXIyHapogHoro craryca (myHKTel 3.4 u 3.5
[Tnana meponpusaTnit). Bmecre ¢ Tem ganHsi [Ipo-
eKT BIIOC/IEICTBMM HE PacCMaTpPMBAJICA TOCYHap-
crBamy — wieHamy CHIL

BosBpamasch k nmepcrekTuBaM paspaboTKu Me-
XaHM3MOB COTPYIHMYECTBA FOCYAPCTB-4/IEHOB II0f,
arupoit EA9C, 3ameTum, 4To cpefu HalpasieHUi
TAaKOro coTpyaHudectsa B cdhepe BV, kak npasu-
710, TIpefijlaraeTcsl IPoU3BOJCTBEHHO-TeXHONOINYe-
CKO€ U Hay4yHOe COTPYJHUYECTBO rOCYlapCTB-4JIe-
HOB, B YaCTHOCTH C UCIIO/Ib30BAHIEM «COBMECTHbIX
00bEKTOB MHHOBAIVIOHHO-MHJYCTPUAIbHOM  VIH-
¢dpacTpykTypbl» (Takux kak EBpasuiickme TexHOO-
riryeckye maTGopmbl « TeXHOMOTMY 5KONTOTMYECKO-
O pasBUTUA» U «DHEPreTUKa U INMeKTPOPUKALVI»,
a rtake EBpasuiickmit MHXVHVPMHIOBBI KIy0,
EBpasuiickasi ceTb IPOMBIIIIEHHOM CYOKOHTpakK-
TaIMy, TPOMBIIUIEHHOJ KOOIepaLun 1 TpaHcdepa
texnonorui) [Llyrypos 2022:105].

B TO e BpeMsA HanbHelillee pasBUTHE TAKOTO
COTPY[HMYECTBA HEPaspbIBHO CBA3AaHO C €r0 Haj-
NIeKAIMM  MHCTUTYLMOHAIBHBIM  0(OpMIICHNEM,
BBIPaOOTKOJI COIVIACOBAHHBIX IIOIXOfOB M CTpare-
rmit passutuA BVO, rapMoHu3aiueinonoxeHni
HALMOHAJIbHBIX ~ HOMUTUKO-IIPOTPAMMHBIX  [IOKY-
MEHTOB U, B IePCIEKTVBE, 3aKOHOJATENbHBIX Mep
peryImMpoBaHys COOTBETCTBYIOMIMX IPOeKToB. Ha
Halll B3IVIAM, B 9TOM IUIaHE MOXET OBbITh IIO/e3€H
KOHI[eNTyanbHblil toaxoy, EC K ycTaHOB/IeHUIO I1a-
HOBBIX ITOKa3aTesiell 1Mo JOCTIDKeHMoo gomu BV B
sHeprob6anance Coro3a U IPeIoKEHNI0 HallpaBJIe-
HUI COTPYJHMYECTBA TOCYAAPCTB-Y/IEHOB B paMKax
COBMECTHBIX IIPOEKTOB (¥ YCTaHOBJIEHMIO OOIIUX
HNPVHIUIIOB GYHKIMOHMPOBAHMS TAKUX IPOEKTOB).

4.2. Apxmuueckuil cosem Kax NOmMeHUUATbHAS
nnamgopma 01 paspabomxu MexaHu3mos meucoy-
HApoOHo20 compyoruuecmea 6 obnacmu BV 6 Ap-
Kkmuke

Apxriyecknit coset (nanee — AC), yupexueH-
HbIIT B 1996 I. KaKk MEXIOCyZapCTBEHHBII Peruno-

Ha/IBHBI «OPYM BBICOKOTO YPOBHA»™* BOCEMbIO
roCyflapCTBaMM, TEPPUTOPUA KOTOPBIX IIepeceKaeT-
€A TIapaieNnblo 66 IpafgycoB 33 MMHYTBI CEBEPHOI
mpotbl (CeBepHBIM HOJSIPHBIM KPYroM), obecrie-
4yBaeT Hambo/mee aBTOPUTETHBI MEXAYHAPOITHO-
IIPAaBOBOJI MEXaHM3M COTPY/IHMYECTBA aPKTUYECKIX
TOCYHapCTB, YTOYHEHMA VI COITIACOBAHIA UX OPUIIN-
QJIBHBIX TO3UINIL TI0 APKTUYECKOI IpobeMaTtuKe,
BbIABJIEH) HOBBIX BO3MOXKHOCTEN! PErMOHAIbHOIO
B3aMMOJIEIICTBIA, NIPeX[e BCEro, B LeNAX OXPaHbI
OKpY>KaIoIlell Cpefbl. YHUKAIbHOCTh TaKOMY B3a-
UMOJIEMICTBUIO IIpUfiaeT MpefcTaBuTenbcTBO B AC
KOpeHHbIX HapopoB CeBepa, 4TO CIOCOOCTBYeT
rapMOHM3JMPOBAaHHOMY IIPOJIBIOKEHMIO IIOTUTUKO-
IIPAaBOBBbIX MEXaHM3MOB YCTONYMBOr0 APKTUYeCKO-
ro pervoHa [Apkrudecknii permos...2013:175-178].
IToxasarenbHO, 4YTO MMHMUCTPbI MHOCTPAHHBIX €N
BCEX BOCDMM apKTUYECKMX TOCYHAPCTB COITIACO-
BaHHO KOHCTaTupoBaau B KupyHcKoll fieknapanum
(2013 r.) «MEepcTBO APKTIIECKOTO COBETa B OCY-
LIeCTB/IEHUY KOHKPETHBIX AeMICTBUI 10 pearnposa-
HIIO HAa HOBbIE BBI3OBBI I BO3MOXKHOCTI» ™.

B coorBercTtBuM ¢ OTTaBCKOI [eKmaparyei
1996 r. (Ilpumevanne 1) ApKTUYeCKuii COBET He
BIIpaBe 3aHMMATbCS BOIIPOCAMY BOCHHOII Oe3ormac-
HOCTU B APKTHKe.

YuuTbiBad ynoMmAHyTble LeHHoCT AC, mpume-
4aTe/IbHO, YTO B YNC/Ie IPUOPUTETOB IIpeiceaTeb-
ctBa Ha 2021-2023 rr. Poccueit 3asBeHa paboTa 1o
«IIMPOKOMY BHEJPEHMIO NepeOBbIX MHHOBALMOH-
HBIX T€XHOJIOIMIl B IIPOMBIIIEHHOCTH, TPAHCIIOPTE
VI SHepTeTUKe, BK/II0Yast pa3BUTIE BO30OHOBIIAEMBIX
MICTOYHMKOB sHepruy»*. IIprHuMas BO BHUMaHMe
ydactrie B AC B KauecTBe Habmiopareneil 13 Heap-
KTHYECKUX TOCYAPCTB, BKIK0Yas PAJ FOCYapCTB —
yneHoB EC, ykasaHHOe 3asB/IeHUE [eMOHCTPUPY-
eT TOTOBHOCTb Poccuy K 0OCYXJIEHUI0 BOIPOCOB
IIPAaKTUYeCKOro MCMonb3oBanua BVID B Apkruke,
Ifie 3TOT VHHOBALVIOHHBIN SKOJOTMYECKMIT TpeK
0C00eHHO BOCTpeOOBaH.

Bmecte ¢ TeM, C y4eTOM HOIUTUYECKON CHUTYa-
LU, CIIOKMBLIENCA B CBA3Y ¢ NposeneHueM Poccu-

3 AHrnuinckunii Teket Jeknapaumm 1996 r. onybnukosaH B: Arctic Council: 1996 Ottawa Declaration. URL:https://oaarchive.
arctic-council.org/handle/11374/85 (accessed 25.06.2022). O6 AC, npaBOBbIX JOKYMEHTaX, ONpeAenaiowmnx ero ctatyc cm.:

[BbinerxaHnH n ap. 2021a].

% Tekctbl geknapauunii AC Ha aHr. A3blke CUCTEMATU3UPOBAHbI B M3faHHOW 3a pybexom kHure: [Berkman, Vylegzhanin,

Young 2019:152-206].

% Qutline of the statement by Sergey Lavrov at the presentation of the programme of the Russian Chairmanship in the Arctic
Council in 2021-2023. May 20, 2021. URL: https://oaarchive.arctic-council.org/bitstream/handle/11374/2661/MMIS12_2021_

REYKJAVIK_Statement-Russian-Chairmanship-Programme_Minister-Lavrov.pdf?sequence=1&isAllowed=y

25.06.2022).
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el CllelyaNbHOM BOEHHOI Olepauuy Ha TEPPUTO-
pun Ykpanssl, Oyaymee Apkrudeckoro Coera 1
MeX/JYHApOJHOTO COTPYAHIYECTBA IIOfL €r0 3TN0l
¢ ydacteM Poccum ocTaercs Heompefe/eHHBIM B
JONMroCpoYHoi mepcrekTuBe”. Tak, ceMb ToCy-
napcts — wienoB AC (Kanapa, [lanus, Ounnsaapns,
Vcnanpus, Benys u CIIA) 03 mapTa 2022 1. npu-
HAmM «COBMeCTHOE 3asBJIEHVE O COTPYJHUYECTBE
B pamKax Apkruueckoro CoBeTa IIOCTie BTOpXe-
Hus Poccnn B Ykpauny» (Joint Statement on Arctic
Council Cooperation Following Russia’s Invasion of
Ukraine)*®, cormacHo KOTOpoMy 6bII0 IIPMOCTAHOB-
JIEHO M000e COTPYAHMYECTBO U IMIPOEKTHI C Y4aCTHU-
eMm PO B AC.

JlaHHasA MO3MLUA TOCY[APCTB-WIEHOB, MCKIIIO-
qaromas yyactye PO B penreHny apkTuieckmx mpo-
671eM, He MO>KeT ObITh IPM3HAHA KOHCTPYKTUBHOIL.
PermeHne MHOIUX Ipo61eM APKTHYECKOTO PETVoHa,
B TOM 4JC/Ie B 0O/TaCTY 3aLMThI XPYIIKOI apKTIde-
CKOJI Cpefibl, He IIPECTaB/IACTCA BO3MOXKHBIM 0e3
y4yactusa Poccun, MOCKoIbKy IIONIAaAb paitoHOB Ap-
KTVKY, HAXOJIAIIMXCA TOJ CYBEPEHUTETOM 1 FOpUC-
pukiuen PO, npm67m>1<aeTc;1 K IIOJIOBVMIHE BCEl IIJIO-
mwany ApKTUKY, a BiusAHue Poccun Ha cTaHOB/IeHMe
craryca APKTMKM HOATBEPXKAAeTCs ellle JOrOBOpa-
vy XIX Beka [Boirerskanus u ap. 2021b].

ITo cnoBam M. Baitepca, He06X0EMMOCTD JMaIO-
ra MeXJly BCeMM apTU4eCKMMM FrocyapcTBamu 06y-
CJIOBJIEHA «MICTOPMYECKNM XPYIKIM 6a/TaHCOM MEX-
Iy IbJJaMI1 U1 BOZI01 B pernoHe» (the regions historic,
fragile balance between ice and water), nenarorum
€r0 «yHMKAa/IbHO YA3BMMBIM K VI3MEHEHUIO K/IVMa-
Ta 11 KpajlHe BaKHBIM A I7I00A/JIbHOTO K/IVMAaTa»
(uniquely vulnerable to climate change, and utterly
essential to the global climate). [Taxxe ecrii mepBoHa-
YaJIbHO TAKOJI IVANIOT OYeT «II0N3y4unM» (creeping),
OH JIO/DKEH PasBMUBATBCA 110 Mepe IIOHMMAHMA TIpe-
VIMYILIECTB B3aMMOJIEICTBUA 110 BOIIPOCaM 0611ero
3HaYeHMs TOCYAPCTBAMI, «Tfie IPE0OIaatoT NHTe-
pecsl 6e3omacHocT» [Byers 2013:215].

B sTOM cMbIC/Ie MeXIYHapO#HOE COTPYRHMYE-
CTBO B apKTUYECKOM peruoHe, yCTaHOB/IEHHOe Ap-
KTUYECKVM COBETOM, «CBUIETENbCTBYIOLIEE 06 0CO-
00V OTBETCTBEHHOCTM APKTMYECKMX TOCYAAPCTB»
(bearing evidence of the special responsibility of the
Arctic states) [Jacobsson 2013:360], sBnsAercsa of-

HUM /3 BaXKHENMIUNX VMHCTPYMEHTOB [ PasBUTHA
permoHa.

5. 3akmIroueHne

Bospacraromee  BaMsHME — BO30OHOBIISIEMOI
9HEpreTUKM B MMPOBOM 9HeprobanaHce HemsOex-
HO CTaBUT BOIIPOC O IPUEM/IEMOM MEX/YHAPOJHO-
IIPaBOBOM pexxyMe BV ¢ yueToM pasmnyHBIX 5KO-
HOMIYECKVIX MHTEPECOB 1 MOTPeOHOCTEl! He TONIbKO
BeJYIIVMX SHEPreTYeCKUX Jiep>KaB — 9KCIIOPTEPOB
9HEPrOHOCUTENEH, HO ¥ BCEX 3alHTEPECOBAHHBIX
rocynapcts. JlaHHasg npo6neMaTiKa MIMeeT CerofHsA
SAPKO BbIPXXEHHbIN NMOMUTIYeCKUI oTTeHOK. CooT-
BETCTBEHHO, MEXIOCY[JApCTBEHHbIE YCUINA, CBA-
3aHHbIE C 00CYX/IEHUEM ee TIPABOBOTO COJepPXKaHMA
IIOKa B OCHOBHOM OCTAIOTCA Ha YPOBHE «MATKOTO
IIpaBa», KOTOPOe HAIIPAB/IEHO Ha IIOOLIPeHMe MeX-
JIYHapOJJHOTO COTPYJHMYECTBA B cdepe HaydHBIX
VICC/IE{OBAHMIL, TEXHOIOTMYECKIX Pa3pabOoToK 1 cO-
BEpIIEHCTBOBAHNA HALIMOHATBbHOTO 3aKOHOJATE/Ib-
CTBa, MOOLIPAIOIEro UCIoMb3oBanye BI/I.

B arom maHe axTyajeH aHa/lIU3 MEXaHM3MOB
MeX/YHAPOJHOTO COTPYAHMYECTBA, pa3paboTaH-
HBIX 71 TOCYHapCTB — wieHoB EC, MexxpyHapoHOIt
OpTaHU3aIMMU C BBICOKMM YPOBHEM IIOJIUTUYECKOI 1
9KOHOMMYECKON MHTETPALIVN.

ITogBopsA MTOTM IPOBEINEHHOIO MCCIeN0BaHNMA,
MOXXHO COPMYINpPOBAaTh PAJ CIEAYIOLUX BBIBO-
JI0B.

Bo-nepBbIX, ypoBeHb UM [€TaJbHOCTb IIpOpa-
0OTKM HOpPMaTMBHO-TIPaBoBbIX akToB EC (mmpex-
TUB ¥ PErIAMEHTOB), a TAKXKe VMCIONb30BAHHbIE B
HYX KOHIIEILIMM COBMECTHOM JIeATeIbHOCTH TOCY-
mapctB B obmactu BV, HanpaBieHHON Ha JOCTH-
JKeHJe KOHKPEeTHBIX IIe/IeBbIX IIOKa3aTeneil B cde-
pe 9HepronoTpebnIeHNs U3 «IUCTHIX» VICTOYHUKOB,
HO3BOJIAIIOT OTHECTYM MEXaHM3MBbl COTPYLHMYECTBA
TOCY/lapCTB-4/IEHOB, 3aKpEIIEHHbIE B TAKUX AKTaX,
K IIpyMepaM Jy4IIMX IPAKTUK MEeXIYHapOJHOro
coTpynHudectBa B obmactu BV (crarmcrudeckne
nepefiayy BO30OHOB/IAEMON SHEPIMy, COBMECTHBIE
IPOEKTDI ¥ COBMECTHbIE CXeMBI IO PIKKIA).

Tem He MeHee, HeCMOTpsl Ha MHOTOYMCIEHHBIE
IpeyMyIecTBa JICIO0/Ib30BAHMA TAKMX MEXaHI3MOB
COTPYAHUYECTBA M MX HOTEHIMAT B 06/1aCTH YCTOII-

57 Baxupesa H. inanor ¢ Poccuein B ApKTriKe Ha nay3e. — Mex0yHapoOHbIl OUCKYCCUOHHBIU ki1y6 Banoad. 20.04.2022. loctyn:
https://ru.valdaiclub.com/a/highlights/dialog-s-rossiey-v-arktike-na-pauze/ (nata obpatieHus 25.06.2022).

58 Joint Statement on Arctic Council Cooperation Following Russia’s Invasion of Ukraine. March 3, 2022. URL: https://www.
state.gov/joint-statement-on-arctic-council-cooperation-following-russias-invasion-of-ukraine/ (accessed 25.06.2022).
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YYBOTO PAa3BUTHUA ¥ pelleHNs [100anbHOI pobiie-
MBI M3MEHEHNs K/IMMaTa, OHU BCe ellle HeloCTaToy-
HO MUCIIONB3YIOTCA TocygapcrBamu — dneHamn EC.
OTa cuTyanys BbI3BaHA HE TONbKO HECOBEpIIeH-
CTBAMU HOPUJMYECKON TeXHUKM (4TO IOpPOXKTa-
€T HeOIpeNle/IeHHOCTh B OTHOLIEHMU HPOJJIEHM:
cpokoB ux npumenenus nocne 2030 r., OTCyTCTBUE
HPaKTUKY IPYMEHEHNA CAaHKLNUIT 32 HecoOMofieH e
006s13aTe/IbHBIX Lje/Iell, TPeIyCMOTPEHHBIX JYPEKTHU-
BaMI1, HEOYEBMIHOCTD MOJIb3bI /1A 3TIEKTPOCHAOKe-
HYA NPUMEHAIOIMX MEeXaHU3Mbl COTPYJHUYECTBA
TOCYZIapCTB, Ha/lM4ue ONpefie/IeHHbIX OrPaHIYeHNI
CyBepeHNUTETa TOCYAAPCTB-YIEHOB), HO ¥ Cylle-
CTBYIOLLE/l TEOIONIUTUYECKON U 3KOHOMUYECKOI
peanbHOCThI0, B KoTOpoll BVID B cuny cBoux oco-
OeHHOCTe1, I/TaBHas U3 KOTOPBIX — HeCTAOM/IBHOCTD
IIPOM3BOJICTBA 3€KTPOIHEPINY, OKA3aIMUCh HEJOo-
CTaTOYHO CIIOCOOHBIMM OIIEPATUBHO 06eCrednThb
3HEPreTMYeCcKyIo HE3aBUCUMOCTD B YCTIOBUAX OffHO-
CTOPOHHMX OTPAaHMYMTENbHBIX Mep, IPUHMMAaeMbIX
EC B OTHOIIEHMM POCCUIICKOTO 3HEPreTHYecKOro
CeKTopa.

OnHuM U3 HOCIENCTBUII TAKUX OTPaHUMYUTEIb-
HBIX Mep CTaJIo IPUHATHE PAJOM TOCYAPCTB — YJle-
HoB EC pemenns o BO30OHOB/IEHVN JieATETbHOCTI
YTONIbHBIX MIAXT M 9/1eKTPOCTAHIINII, HECMOTPA Ha
TO, YTO YTO/Ib CUMTAETCA HAMMEHEe «yCTOWYMBBIM»
TOIVIMBOM. YJacTUYHBINA II€pexo], Ha YTOJIbHYIO
37IEKTPO3HEPIMIO B C/Iyyae NPOJIOIKEHMA HAeICTBIA
OTPaHMYUTE/IbHBIX Mep B TedyeHMe [JIUTEIbHOIO
BpeMeHJ MO>KeT HETaTMBHO OTPAasUThCA KaK Ha JIo-
criokenrm 1JYP OOH, Tak 1 MOBIMATH Ha WMCION-
HeHue 00:3aTe/bCcTB rocyfapcts — wieHos EC 1o
JIOCTIDKEHMIO 00s3aTe/IbHBIX IIOKa3aTeneil, ycTa-
HoBjeHHBIX AupekTuBoi RED II (¢ Bo3MoxxHOII 1TO-
CTaHOBKOI1 BOIIpOca 06 OTBETCTBEHHOCTH 32 ee Ha-
pylueHue).

Bo-BTOpBIX, C y4yeToM IpeUMYIIeCTB MeXaHU3-
MOB COTpyAHMYecTBa rocygapcrs EC, HekoTopble
Y3 HMX KOHLIENITYa/IbHO MOTYT OBbITh MICIIO/Ib30BaHbI
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FAMILIAL AND MARITAL LAW
OF THE STATE OF ISRAEL:
PREMISES OF THE ESTABLISHMENT

AND DEVELOPMENT

INTRODUCTION. Israel is a diverse and contro-
versial state. Its laws, especially those of the area of
family and marital law, are distinctly unique. The
reason being that throughout its centuries-long his-
tory Eretz Israel (the Land of Israel) - the historical
name of the country, the structure of norms of this
branch of law has gone through a set of changes un-
der different political regimens.

The government ruling over this holy land at a certain
time period was to some extent influencing current
social order and the lives of Jewish people, including
such aspect as the performance of religious rituals.
Considering the specificity of traditionalistic norms of
Judean legal system attempts of influence on it from
the outside have always been a big challenge. Those
norms had to be strictly followed as it was of utmost
importance for the conservation of the Jewish com-
munities, Jewish culture and its authenticity, which
for centuries has been challenged by many in attempts
to modify, discriminate and even irradicate it.

Hence, in this article the authors examined the most
notable periods of the existence of Jewish communi-

Moscow Journal of International Law - 3 - 2022

ties in Eretz Israel. Inter alia there is an analysis of
rules and measures introduced by the ruling system
under the Ottoman Empire (from year 1517 to year
1917), of decrees present under the Mandate of Pal-
estine (1922-1948), of the Israeli Declaration of Inde-
pendence in 1948 and of current legislation.

MATERIALS AND METHODS. The article is
based on the current Israeli legislation which con-
cerns familial and marital relations, as well as on
traditional religious code of rules and obligations
“Halakha” which is still in action in Israel’s society. In
the article Ottoman and British-Palestinian legisla-
tion is mentioned which was in force during the cor-
responding historical periods of time. It is also stated
that the majority of the legislative acts in the area
of familial and marital relations follow the principles
of the International law, the rulings of the Supreme
court of Israel are made according to the norms of
International law and, among other things, in con-
sideration with the Convention on the Elimination of
all Forms of Discrimination Against Women of 1979.
For the achievement of result general and specific sci-
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entific methods of research were applied, in particu-
lar historical-legal and comparative-legal methods of
study.

RESEARCH RESULTS. Research result consists in
presentation of current Israeli familial and marital
legislation and other religious traditional rules re-
view. It is well-proven that despite the strictness of the
Judean traditions, according to the clauses of the Is-
raeli Declaration of Independence 1948, Israel being
a Jewish state is also a modern and democratic one.

Democratic principles of equality and humanism
prevail in cases where in the proceedings regarding
marital and family affairs where the rights of one
of the parties are violated, every citizen of the state
of Israel can appeal to the Supreme Court and the
Supreme Court of Justice seeking a justified sentence
and protection of one’s interests.

Therefore, the result of the integration of the legal
principles typical for democratic countries and the
traditional norms of Judaism current legal system
of the state of Israel was created. The mechanism
of this system comes from the respect for the tradi-
tions whilst the main principles of democracy are
also followed, namely those of justice, equality and
humanism. This is what makes the legal system of Is-
rael unique in every aspect, including the norms of
familial and marital relations which integrate both
traditional implementations and modern aspects.

DISCUSSION AND CONCLUSIONS. In the frames
of the present research study the authors found that
familial and marital law of Israel is based on norms
of the Religious law, on a special code of rules and
obligations called - “Halakha”. From the standpoint
of the development of law and practice, a certain role
was played by the procedural rules introduced in the
territory of Eretz Israel during the period of Otto-
man Empire. English law had a certain influence on
the development of Israeli law in general during Brit-
ish Mandate of Palestine. Modern Israeli legislation
in the field of marriage and family relations is based
on and takes into account international agreements
to which Israel is a party.

KEYWORDS: Judaism, Halakha, traditionalism,
Rabbinical Court, Ottoman Empire, kadi, the Man-
date of Palestine, kibbutz
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BPAYHO-CEMEWHOE

3AKOHOAATE/NbCTBO U3PAUNA:
NMPEANMNOCbUIKN BOSHUKHOBEHUA

U PASBUTUA

BBEOEHME. M3paunv sensemcs 2ocyoapcmeom
c60€00pa3HLIM U NPOMUBOpeHUsbiM. 3aKoH00a-
MenbCmeo Cmpavl, 0cobeHHo 6 obnacmu b6pa4Ho-
CeMeliHbIX OMHOUleHULl, HECOMHEHHO, YHUKAbHO.
IIpununvl momy KpowMCA 6 MHO208eK060Li UCHO-
puu camoii semnu pey, Vspasnv (semns Uspauns) -
mMaxo60 UcmopuHecKoe Ha3éanue cmpamvl. bpauro-
cemeliHoe 3aK0H00amenvcmeo M3pauns usmeHAnocy
HA NPOMSHEHUU BeK0B8 N00 6030elicmeuemM PasHblx
NONUMUYECKUX PEHUMOB, OCYULeCTNBNABUUX NPas-
TleHue 6 crmpae.

B onpedenenmulii nepuod spemenu 0CHOBHbLIMU HOP-
MAaMU, ONPeOensIeUIUMU 6C10 00ULECNBEHHYI0 HU3HD
eapeiickoz0 HaceneHus, Obiiu HOPMbL Penueto3H020
npaea, 6Km04AsL U me, Komopule 0053b16aU K Hey-
KOCHUMENbHOMY COOTII00eHUI0 COOMBenICNBYOULUX
HOpM nosedeHus. Yuumovleas céoeobpasue mpaou-
UUOHATUCHCKUX HOPM UY0elicKoli npasosoti cuctme-
Mbl, 67UAHUE HA HUX U36HE 6Ce20d 0CMABANOCH 3a-
mpyorumenvHoim.  Hopmvl  uyoeiickozo  npasa
007HCHBL ObINIU HEYKOCHUMENIbHO COOMII00amvcs 6ce-
MU e8petickuMu 00USUHAMU C UeTTbH0 COXPAHEHUS e6-
petickoil Kynvmypol u udeHmu4Hocmy Hapooa. B me-
ueHue CIMoOneMmuil UMeHHO HA U3MeHeHue  SMUx
npasus u Hopm ObLIU HANPABTIEHL MHOZOUUCTIEHHDbLE
NONBIMKU CO CIOPOHDL, 4MOoObL USMEHUMb, OUCKPU-
MUHUPOBAMY U 0aAHe YHUHINON UMb UOEHMUYHOC
HAapooa.

B cmamve asmoput paccmampusarom Haubonee 3Ha-
uuMble NepuoObl HU3HU espelickux obuiur 6 3eme
Wspauns. B mom uucne nposooumcs ananu3 Hopm u
npasu, 66edenHvix npu Ommomanckoi umnepuu (c
1517 no 1917 ee.), paccmompenvl Oekpermbl, NPuHs-
mule 8 nepuood Oeticmeus manoama Benuxobpuma-
Huu Ha ynpaenenue Ilanecmunoii (1922-1948 ee.),
Hexnapayus nesasucumocmu Vspauns, npunamas
6 1948 e. u deticmeyrousee 3aK0HO0AMENLCMEO.
MATEPUAIJIBI I METO/IbI. Cmamuvs ocHosaHa
Ha Oelicmeytoujem 3akoHoOoamenvcmee Mspaunsd 6
obacmu pe2ynuposanus 6pauHvlx U cemeliHblx om-
HOWleHUT, a MAKHe HA PenueUu03HOM cOOpHUKe Nnpa-
éun u obs3amenvcme «lanaxe», Komopuliii npodosn-
Haem Oelicrneosamv 6 Upaunbckom obujecmee. B
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cmamve 3ampoHymo 3axonodamenvcmeo Ommo-
MAHCKOU umMnepuu u 6pumancko-nanectnunckoe 3a-
KoHoOamenvcmeo, Oelicmeosasuiee 6 coomeern-
cmeyroujue nepuoobl UCOPUU. YemanoeneHo, 4mo
6O UAUHCINGO COBPEMEHHDLX 3KOHO0AMENIbHbIX AK-
mos 8 obnacmu 6pauHo-cemeliHo20 Npasa credyom
NPUHUUNAM MeNOYHAPOOH020 NPAsa, NOCMaHoese-
Hus Bepxoenozo Cyda Mspauns npunumaromcs c
YUermoM HOPM Me#O0yHAPOOH020 NPAasad, 6KHOHUAS
Koneenyuto 06 uckopeHeHuu écex gopm OUCKpumu-
Hayuu sernuun 1948 2. JIng docmuseHus peynvma-
ma npUMeHANICL 00UeHAY UHbLTL U CHeyUabHble Me-
moovt Uccned08aHus, 8 mom uucrne
UCMOPUKO-NPABosoll U  CPABHUMENLHO-NPABOBOI
MemoobL.

PE3YIIbTATbI MCCIEOOBAHMA. Pesynvma-
MOM UCCIE008aAHUS ABTIAEMCA 0030p Oeliceyoulezo
U3PAUNbCK020  OPa4HO-cemeliHo20  3aKoHOOamen-
CMea U UHbIX MPAOUUUOHHDIX PENULUOIHBIX NPABUTT
u Hopm. [lokazaro, umo, HecMOMPS HA CMPO2OCHb
uyoeiickux mpaouuti, 6 COOMEEMcMeUuL ¢ nooxHce-
Huamu Jleknapavuu o Hesasucumocmu Mspauns
1948 e., M3paunv s6ngemcs npasosvim u 0emokpa-
muveckum eocyoapcmeom. Takum obpasom, 6 pe-
3ynvmame  UHMePAUUU  NPABOBbIX NPUHUUNOG,
CBOTICMBEHHBIX 0eMOKPAMUUECKOMY 20CY0apcmey, u
MPAOULUOHHBIX HOPM UYOeTicK020 npasa 6vina co3-
0ana coepemeHHAs npasosas cucmema Vspauns.
Mexanusmom cyu,ecrmeosanuss amoti cucrmembl ciy-
HUM yeaxeHue mpaouyuti u cedosarue OCHOBHbLIM
NPUHUUNAM 0eMOKPAMUL, 8 TOM HUCTIe NPUHUUNAM
CNpaseonusocmu, pasHoONPABUs U eyManusma. Imo
denaem npaeosyto cucmemy VIspauns yHuxkanvHou
80 6CeX CB0UX ACNEKMAX, BKI04AA HOPMbL OPa4HO-
cemetiH020 Npasa, Komopoe coeounsiem 6 cebe 00HO-
8peMeHHO MPAOULUOHATIUSM U COBPEMEHHOE Pe2yTiui-
posanue.

OBCYJKIOEHNA M BBIBOJBDL. B pamxax nacmo-
AUe20 UCCIE006AHUS ABMOPbL YCMAHOBUNU, IO
6pauHo-cemelinoe 3axoHooamenvcmeo Mspauns oc-
HOBAHO HA HOPMAX PENULUO3HO20 NPABA, 8 €20 OCHOBE
TIeH UM 600 MPAOUUUOHHBIX NPABUT U HOPM, HOCH-
wiuil Haseanue «lanaxa». C nosuyuti passumus

91



MEXOYHAPOAHOE N HALMOHAJNBHOE MPABO

H.M. lueues, O.H. 3umeHKoBa

npasa u NPaKmuky onpeodesieHHyl0 pPomb Colepasnu
npoueccyanvhvie HOpMbl, 66edeHHble HA MePPUmo-
puu Opey, Vicpasnv («3emnu Vspauns») 6 nepuod
Ommomanckoii umnepuu. OnpedenerHoe 6nusHuUe
Ha paseumue npaea V3pausns é yenom okazano au-
enutickoe npaso 8 nepuod Mandama Benuxobpuma-
Huu. CospemenHoe 3akonodamenvcmeo Vspausns 6
chepe OpauHo-cemeliHbiX OMHOWEHUL OCHOBAHO U
yHumoLeaem mexoyHapooHvle cONAUEHUS, YHacm-
HUKAMU KOmopolx A6nisemcs Vspauno.

K/ITIOYEBBIE CJIOBA: Iydausm, l[anaxa, mpaou-
yuoHanusm, passuxamckuii cyo, Ommomarnckas

1. Introduction

ways. It can be explained by various factors,

one of the most important ones being the tra-
ditions that played a role of obligatory rules of con-
duct in different aspects of life. Norms present in
family and marital relationships have a strongly pro-
nounced authenticity due to the fact that the devel-
opment of those relationships is strongly affected by
the cultural traditions that have been and are present
in a given country. One of the most indicative impli-
cations of traditional views on family and matrimony
in our opinion is the family law of Israel, the basis of
which are norms of the Religious law.

On certain stages of the establishment of the fu-
ture state of Israel it has encountered multiple in-
stances of political influence by the regimens of the
ruling governments whose heads have been wielding
their power over these territories. State regimens rul-
ing the area in the time prior to the establishment of
the independent state of Israel have been introducing
certain sets of changes inherent to their laws while
maintaining the traditions of the Jewish population
of the Land of Israel (hereinafter “Eretz Israel”) for
centuries. First and foremost, those were the tradi-
tions of the formation and dissolution of marriage
that according to the Judean law were of utmost im-
portance for the Jewish community.

The most notable changes in the system of reali-
zation of Family law of Eretz Israel were brought by
in the period of Turkish government in the time of
rise and fall of the Ottoman Empire that has lasted
for 400 years, namely in the period of 1517-1917. It
is also important to examine the Mandate of Pales-
tine which although lasted shorter has still strongly

I aws of each country are distinct in their own

92

umnepusi, kaou, Manoam Benukobpumanuu Ha
ynpasnenue Ilanecmunoi, kub6ymuy,

I OUTUPOBAHUA: Jlusues H., 3umenko-
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org/10.24833/0869-0049-2022-3-89-99

ABWIOpbl 3as615910m 00 omcymcmeuu KOH¢/’IMKma
uHmepecos.

affected the system of judicial and executive powers
of the future state of Israel.

2. Ottoman Empire rule

When looking at the period of the Ottoman Em-
pire rule it is important to start with the fact that the
territory of Eretz Israel has been conquered by the
army of Ottoman Turks led by Selim I in the begin-
ning of XVI century. Regarding that in his book Prof.
K. M. Bazili wrote that for 400 years Eretz Israel has
been a part of the enormous Ottoman Empire that
covered a big part of the South-eastern Europe, the
entirety of Anatolia and the Near East, Egypt and
Northern Africa [Bazili 2007: 54]. Jewish popula-
tion at first favored Turkish conquest as it was widely
known that sultans were merciful towards Spanish
exiles and Jewish subjects in general [Ikhsanoglu
2006:282-285].

Territories of Eretz Israel were not rich for their
size and population count, nor did they have any
natural resources, so they could not stand out among
other Ottoman provinces. This land could not serve
as a source of large income nor could it be a mili-
tary bridgehead for the Ottoman Empire that was
constantly at war with someone. However, a certain
amount of fermans (decrees) [Lapidus 2002:260-261]
applied to this land points at the fact that Ottoman
rulers considered this province to be quite signifi-
cant. Its biggest advantage was that it was the holder
of numerous shrines that were honored by the mem-
bers of all three Abrahamic religions: Judaism, Chris-
tianity and Islam [Goodwin 2016:37-38].

In the XVI century Jewish population of Eretz
Israel was growing, at a much slower rate, however,
than the Muslim population, increasing in numbers
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mainly by the immigration of European Jews. As a
result of this migration with the agricultural revival
came the revival of traditional religious lifestyle. New
Yeshivas [Lange 2012:50-52] (religious educational
facilities) were built, and Rabbinical courts [Lange
2012: 64-76] were formed. It is also important to note
that synagogues were granted inviolability by the Ot-
toman Empire and it was prohibited to turn them
into mosques [Bazili 2007:56-60].

Interaction between Jewish communities and
the Ottoman authorities was an interesting proce-
dure. For it the community had to choose a repre-
sentative — sheikh al-yahud (“chief of the Jews”) [Levy
1994:132-133]. Responsible for the selection of the
sheikh al-yahud was a kadi - Muslim judge-official'.
The proceedings took place at the Islamic court. Dur-
ing the court hearing the petition of the Jewish com-
munity for the approval of the candidate was consid-
ered. His duties consisted of being a treasurer, he was
responsible for the tax count and had to take part in
weddings and funerals. However, his authority was
limited: sheikh al-yahud had to attend to the kadi re-
garding the approval for a wedding, as well as in the
case of a death of a Jew without a successor, consider
the handover of his belongings to the treasury [Levy
1994:133-134].

An important aspect of this is that the interpre-
tation, application, execution and protection of the
norms of Judean law were exclusively a part of the
jurisdiction of the judge of Rabbinate,

as well as the registration of marriages, funerals
and deaths. Besides that, if needed sheikh al-yahud
had to be community members’ representative in the
Islamic court and was responsible for their moral
conduct [Tsirkin 2003:50-57]. Kadi was responsible
for the approval of the candidate, who have been
elected by the elders of the community. However, al-
though Turkish authorities did not interfere in the
familial and marital legal procedures of the Jewish
community, they demanded a special approval from
kadi, that had to be paid for [Levy 1994:134].

Therefore, the life of the Jewish communities of
Eretz Israel in the Ottoman Empire was not affected
by discrimination from the Turkish authorities. In-
terfering with any religious rituals and processes was
prohibited, hence playing an important role in pres-
ervation of Judean traditions.

It is important to note that the need of revitali-
zation of Judean traditions in Eretz Israel, or by the
historical name of this land “Philistia” [Van Seters
2014:14] was of utmost importance because for the
statehood’s rehabilitation Jewish people needed their
religious traditions to be conserved as for centuries,
they held the leading role in the daily life of the peo-
ple [Tsirkin 2003: 50-57].

Thus, during the existence of the Ottoman Em-
pire, when the Jewish communities increased due
to the influx of Jewish immigrants from European
countries, where they were being persecuted, the tol-
erant attitude of the Turkish authorities allowed the
Jewish communities to preserve religious traditions
and even organize the study of religious sources in
the city of Safed. This city became the most impor-
tant center for the study of the Torah.

3. Legal basis of the marital and familial rela-
tionships’ regulation in the Jewish community

A fundamental role in the maintenance of reli-
gious traditions and the preservation of centuries-
long history for every Jew plays a special code of
rules and obligations called - “Halakha” [Mendell
1994:27-30].

This code of rules aimed to regulate all aspects of
life including his everyday life, prayer, compliance
with the obligations with the employer, trade and one
of the most important aspects - judicial order [Quint,
Hecht 1986:21-22]. The word “Halakha” comes from
the word “halakh” a version of “lalakhet” meaning “to
go”. Although this word should not be understood
literally but rather figuratively, as it means “the path
to follow”, meaning the law [Mendell 1994:27-30].
One of the key traditions that every Jewish person
had to follow according to the norms of Judean law
was the formation of marriage.

According to the Judean law the process of mar-
riage consisted of two separate parts.

The first one being ‘erusin” meaning “betrothal”
and the second - “nissuin” meaning the wedding it-
self [Roth 1986: 86-90]. Following these acts is cru-
cial as it is enshrined in Halakha, as M. A. Kanievs-
kiy writes “the mandatory nature of Halakhan laws
comes from the fact that the laws themselves as well
as their interpretation and application in specific sit-

' Miloslavskii G.V., Petrosyan Yu.A., Piotrovskii M.B. Islam. Entsiklopedicheskii slovar' [Islam. Encyclopedic Dictionary]. Moscow:

Publ. 1991. P. 152. (In Russ.).
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uations... Related to Halakha and such characteristic
of the ancient mentality towards the law is explained
by its traditionalistic approach™. We have previously
mentioned the importance of traditionalism for Jew-
ish people throughout their history and especially
during the Ottoman rule.

Before the process of marriage traditionally a
ritual of “engagement” - “kiddushin” is performed,
which is an agreement between the man and the
woman where they exchange obligations to marry
each other and the process of marriage is considered
[Elon 2003:112-113]. It is important to note that ob-
ligations to marry can be given by the parents of the
parts, their relatives or other interested parties, the
obligation itself is formalized in the document called
“shtar tenaim”, or the document of conditions which
is checked by both parts. After the agreement of the
parties and completion of all the rituals, the date
for the marriage is set [Roth 1986: 88-90]. It is also
important to note that erusin changes the personal
relations between the couple and nissuin puts legal
marital obligations on them [Elon 2003:113-114].

According to Halakha the husband has the fol-
lowing obligations to the wife and children:

. He is entitled to secure wife’s livelihood;

. Provide the wife with a home and clothes;

. Live together with the wife;

o Realize the material obligations stated in the
marital contract (ketubah);

. Take care of the wife in case of her being ill;

o In case of the wife being taken captive - buy
her back;

o  Ensure the payment for all the burial ex-
penses in case of her death before the his own;

o  Ensure her livelihood in case of his own
death and provide her with the permission to live in
his house being a widow;

o  Ensure the livelihood of his daughters in
case of his death before they get married;

«  Give his legacy to his sons;

The husband is entitled to demand the comple-
tion of the following obligations from the wife:

«  Beentitled to use the money she has earned
in accidental circumstances;

«  Beentitled to use her belongings;

o A permission to inherit her legacy [Roth
1986:111-113];

In the case of marital relationship not being suc-
cessful in a Jewish family, Judean laws ensure specific
conditions of their termination.

The process of termination of the marriage as is
its formation is performed according to Halakha’.
The document proving the divorce is called get*.

Get is a written statement of the husband to the
wife, where he states that he has made a decision to
get a divorce, it has to be written and certified by wit-
nesses. Get has to have a certain structure according
to the special standard, and as it was written by the
outstanding Israel law researcher Pinchas Shipman,
it usually contains of 12 lines, and it has to have all
the necessary details, namely: the names of the hus-
band and wife, place and date of the divorce [Ship-
man 1995:409-412].

It is important to note that the wife which did not
receive a get becomes an ‘agunah” - “a wife without
a husband”, she is still a married woman but the one
that lives separately from her husband. An Ameri-
can Jewish traditions researcher Joel Roth regarding
this problem states that “if a woman of this status has
children within a new marriage, without legally re-
ceiving a get from her first husband, these children
according to the norms of Judean law are in a “no-
good” position. They are now “mamzers”. Because
of this status the children in the society are deemed
“shameful”. Mamzers are not allowed to marry a Jew
or be members of a community. This instance of pun-
ishing the innocent for a misdemeanor of the other
is the only one in Judean law” [Roth 1986: 225-226].

In his work Roth notes that in the case of get be-
ing granted under pressure or coercion, it is deemed
invalid. Albeit under certain circumstances the court
of Rabbinate using indirect measures could influence
the husband using its authority [Roth 1986:227].
This influence cannot be deemed as direct coercion

«  Employ her labor; because it is performed indirectly, as for example,

2 Kanevskii A.A. Mesto Galakhi (iudeiskogo prava) v natsional'nykh sistemakh pravogo regulirovaniya. Diss. ... kand. yurid.
nauk. [The Place of Halacha (Jewish Law) in National Legal Systems. Thesis for the degree of Candidate of Juridical Sciences].
Moscow. 2015. P. 24. (In Russ.).

3 Kanevskii A.A. Op.cit. P. 3.

4 See: Meacham (leBeit Yoreh) T. Legal-Religious Status of the Married Woman. URL: https://jwa.org/encyclopedia/article/
legal-religious-status-of-married-woman (accessed 06.01.2022).
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announcing the presence of this man in the society
undesirable, but direct application of violence to the
husband was prohibited [Elon 2003:114-115].

An American author, the Judean religious texts
researcher Tirzah Meacham (leBeit Yoreh) in one of
her articles points out that the court could argue its
decision on the basis of violation of ktuba, a marital
contract. However, the wife could initiate the divorce
herself by filing a lawsuit to the court od Rabbinate
stating that the husband did not complete his obliga-
tions and violated the conditions of ktuba’. Although
it is important to note that an obligatory condition
for the initiation of a divorce process was the fact of
the husband handing the get to the wife.

A very important detail is that the norms of
Judean law, including those of the formation and ter-
mination of marriage were not altered or interfered
with throughout the whole period of existence of
the Ottoman Empire. Nonintervention into the re-
ligious communities by the Turkish government was
formalized in the rules of the system called “millet”
which established the independent status of the pri-
vate court, according to it “a religious community (a
group that follows the laws of Islamic Sharia, Chris-
tian Canon law or Jewish Halakha) has a right to be
self-governed and follow its own rules” [Agoston,
Masters 2009:383].

Consequently, freedom of religion was allowed
in Ottoman Empire, if the laws of the State were not
violated, which positively influenced the preserva-
tion of some independence of Jewish communities
in preserving their religious foundations.

4, The Mandate of Palestine

In the course of its rule the government of the Ot-
tomans did not in any way affect the internal laws
present in the Jewish communities of Eretz Israel.
This policy was active up until the end of the Em-
pire’s existence. Nonetheless as the result of Turkish
government’s decision to partake in the military ac-
tion on the fronts of World War I the Ottoman Em-
pire has fallen and the ruling of Eretz Israel has been
taken over by Great Britain. The policy for this land

> See: Meacham (leBeit Yoreh) T. Op. cit.

was now dictated based on the directive established
in the Balfour Declaration [Gutwein 2016:117-118].
The goal of this declaration was to provide support
from the British government for the idea of estab-
lishing a national home for the Jewish people on the
territories of Eretz Israel. This goal has been achieved
during the Paris Peace Convention taking place in
1919-1920°.

On June 22" the British mandate over Eretz Israel
(Palestine) has been approved by the

Council of the League of Nations [Friedman
2010:179]. In the preamble of the mandate text the
basis of the reconstruction of the national home for
Jewish people in Eretz Israel was stated, as well as
the historical connection of the Jewish people to this
land’.

It is important to note that before accepting the
final version of the Balfour Declaration and the con-
ditions of its realization British authorities have ex-
pressed an intention to minimize the importance of
creation of a national home for the Jewish people in
Eretz Israel. This intention was directed towards the
limitation of rights of Jewish people in the country
and the increase of the rights of Arabic population.
The most initiative regarding this question was ex-
pressed by the Middle East affairs officials, “whose
political thrust was motivated by their intentions
towards creating a number of Arabic kingdoms that
were the pillars of the expansion of the British he-
gemony in the Middle East” [Gutwein 2016:124].

In the period of the British mandate Eretz Israel
had three official languages: English, Arabic and He-
brew, while legislative acts were written in English
and then translated into Hebrew and Arabic. In the
case of contradiction in the translation the original
English version was deemed the proper one [She-
treet, Homolka 2017:30-31].

One of the most notable events of the period
was the adoption of the King’s Palestinian Order
of Council which has consolidated the authority of
the religious courts whose jurisdiction applied onto
the country. In paragraph 46 of the Order of 1922, it
stated that in case of the collision of the Ottoman and
Anglo-Palestinian laws or the lack of regulations for

6 Magadeev I.E. Parizhskaya mirnaya konferentsiya 1919-20 [Paris Peace Conference 1919-20]. - Bol'shaya rossiiskaya entsik-
lopediya. Gl. red. Yu.S. Osipov. [Big Russian Encyclopedia. Ed. by Yu.S. Osipov]. Moscow.: Bol'shaya rossiiskaya entsiklopediya,
2004-2017. (In Russ.). URL: https://bigenc.ru/world_history/text/2320676 (accessed 06.01.2022).

7 See: League of Nations: Decision confirming the Principal Allied Powers' agreement on the territory of Palestine: The Man-
date for Palestine. August 1922. URL: https://web.archive.org/web/20131125014738/http://unispal.un.org/UNISPAL.NSF/0/2F

CA2C68106F11AB05256BCFO07BF3CB (accessed 06.01.2022).
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the dissolution of a dispute, the norms of currently
operating legal framework of Great Britain were ap-
plied with the necessary corrections being made with
regards to the local conditions™.

The Rabbinate courts were maintaining their ac-
tivity following all the Jewish traditions that have ex-
isted since the dawn of time the same as they did un-
der the Ottoman Empire rule. Among other things,
Rabbinate courts were independent in their decision
making in all cases regarding marital and familial af-
fairs’. Consular marriages, however, were still a com-
mon event in the period of the Mandate of Palestine
and civil divorces carried out abroad were registered
and accepted by the administration [Shetreet, Ho-
molka 2017:31-32].

Thus, even during the period of the British man-
date to govern Palestine, there was no interference by
the state in the exercise of the rights of Jewish com-
munities to observe their own religious customs and
traditions.

5. The influence of Zionist movement on the or-
der of realization of familial and marital relations

With the measures taken by the British govern-
ment regarding the ruling and administrative control
of Eretz Israel it was important to the Jewish people
to continue developing the restoration of their state
and resolve the corresponding questions in the areas
of economy, culture, society and law [Bregman 2002:
44-47).

For the purposes of our research, it is impor-
tant to note that World Zionist Organization which
leader was a social and political figure Theodor Herzl
[Kornberg 1993: 5] was created in the end of XIX
century and the main focus of which was the resto-
ration of Eretz Israel [Kornberg 1993:5-6]. However,
this movement was strongly contradicting many as-
pects of the religious dogmatics of Judaism.

The main contradiction was that “willingness of
young immigrants from Europe who yearned to cre-
ate a Jewish state in The Land of Israel was the cause
of anger of the elders, who thought that the revival
of the state can only be based on the principles of
Torah™™.

Nevertheless, despite meeting the resistance from
the religious communities and aggression from some
Arab citizens Jewish immigrants continued arriving
to The Land of Israel. They were inspired by the idea
of creating a young Jewish state the foundation of
which would be kibbutzs [Rayman 1981:12] - agri-
cultural communities created in the XIX century.

A kibbutz was a collective union whose main ac-
tivity was focused on the agricultural development
of the Jewish settlements in The Land of Israel. First
kibbutz - Degania Alef was created in 1909, the ide-
ology behind creating such a form of collective labor
was based in the combined ideas of Zionism and
Communism [Goldenberg, Wekerle 1972: 224-226].
Besides the collective labor that was a novelty in the
lifestyle of Jewish settlements in The Land of Israel,
there were separate principles and norms regulating
familial and marital relations.

Apart from the existing principles regarding
shared property and common ideology everyday life
also had “communal” characteristics. For instance,
the majority of kibbutz’s canteens had benches not
because of the low price or efficiency but because
they represented one of the manifestations of the
shared ideology, namely the fact that a man and a
woman are equal and could sit wherever they have
a desire to. In some kibbutzs it was even prohibited
for a husband and a wife to sit together because in
their circle it was believed that marriage does not im-
ply any exclusive rights of the spouses towards each
other [Goldenberg, Wekerle 1972: 227-228].

Another unique implication of the gender equal-
ity principles created by the founders of kibbutzs is
the banning of the traditional Hebrew word for hus-
band - baal (2V%7) because it has such connotation as
“owner” and implies that the wife obeys her dominat-
ing husband [Goldenberg, Wekerle 1972: 227-228].

An important factor is that in the first decades of
existence of kibbutzs traditional marriage was never
a common practice among the members. Israeli his-
tory researchers Yosef Griden and Saadania Gelb
in their work point out that if a man and a woman
wanted to get married the went to the community
house and asked to be provided a shared room. In
its turn the process of termination of the relationship

& See: The Palestine Order in Council, 1922. By King George V of the United Kingdom. Art 46. URL: https://ecf.org.il/media_

items/1468 (accessed 07.01.2022).
° lbid. Art.51.

1 The Cambridge Dictionary of Judaism and Jewish Culture. Ed. by J.R. Baskin. Cambridge: Cambridge University Press.

P.304.
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consisted in the man and the woman no longer living
together, yet the process of division of property did
not take place since the members of a kibbutz did not
own any property [Criden, Gelb 1974:18-20].

In their book Yosef Griden and Saadania Gelb
highlight an interesting fact that absence of tradi-
tional marriage should have served a purpose of
destroying patriarchy and giving women an oppor-
tunity to independently maintain their position in
the society and not depend on a man (economically
or socially) and was looked at as a generally positive
aspect for the society shifting the focus to the com-
munal life which was the main aspect of a kibbutz
[Criden, Gelb 1974:20].

An important idea in a kibbutz was the intention
of exempting women of the traditional obligations of
a motherhood. This intention served as the driving
ideological force for the entire system of raising and
educating children. Miri Scharf notes in her paper
that “women were freed from the status of a domestic
servant” in the sense that children were taken care of
by the whole commune in the special establishment
called “house of a child” and the tasks of food prepa-
ration and laundry were done collectively [Scharf
2001:241-242].

Nonetheless, the circumstances of a life in a kib-
butz were such that women born there were not as
opposed to the partaking in the so-called “traditional
female roles” As a result of that was that the major-
ity of women were gravitating towards “the domestic
chores” and despite their positive experiences living
in the “houses of a child” they wanted to raise their
children by themselves without the help from others
[Scharf 2001:242-243].

Hence, we can conclude that despite living to-
gether in one big commune which principles were
based on gender equality the notion of “a traditional
family” still circulated among some people who be-
lieved to be correct to at least partially follow the tra-
ditional norms. Indeed, despite of the existing highly
restrictive norms of the marital and familial relations
present in the Jewish communities of Eretz Israel
from the moment of their formation during the Ot-
toman Empire rule and until the termination of the
regimen of the Mandate of Palestine and the estab-
lishment of the independent state of Israel. Those
religious norms of familial and marital relations are
still applied to this day.

Therefore, the British government ruling over
Eretz Israel in 1922-1948 brought a set of changes
towards the judicial process that was present dur-
ing the Turkish-Ottoman period. The order of case
consideration was organized according to the norms
of the Customary law that was applied in England
and all its colonies [Bentwich 1948:34-35]. However,
norms applied in the legal proceedings were solely
those of the Judean law, used for the conservation of
traditions and the prevention of frustration among
the Jewish communities of Eretz Israel. As a result of
this influence legal system of the state of Israel was
created on the base of English common law while
taking into consideration the religious norms, espe-
cially those of regulation of the formation and dis-
solution of marriage.

6. Conclusion

Thereby, it can be concluded that since its estab-
lishment the legal institute of marriage in Eretz Israel
starting at the time of the Ottoman Empire rule, un-
til its termination and throughout the British Man-
date of Palestine the legal proceedings in the area of
marital and familial relations have been realized ac-
cording to the norms of the Judean law. During the
governance of the British monarchy in Eretz Israel
the judicial process has gone through a set of changes
due to the implementation of the norms of the Eng-
lish law. Inter alia a shift in the society was brought
about by the youth Zionist movement in kibbutzs le-
gal system of which was based off of the principles of
equality.

The normative basis for Israeli Declaration of In-
dependence of 1948", as well as for the majority of
the legislative acts in the area of familial and mari-
tal relations were the principles of the International
law, while maintaining intact the religious traditions
which have existed in the Jewish communities of
Eretz Israel for many centuries. Moreover, despite the
strictness of the Judean traditions, according to the
clauses of the Israeli Declaration of Independence
besides Israel being a Jewish state it is also a demo-
cratic one. Hence, democratic principles of equality
and humanism are the most prevalent in cases where
in the proceedings regarding marital and family af-
fairs where the rights of one of the parties are vio-
lated, every citizen of the state of Israel can appeal to

" See: Israeli Declaration of Independence. URL: https://main.knesset.gov.il/en/about/pages/declaration.aspx (accessed

07.01.2022).

Moscow Journal of International Law - 3 - 2022

97



MEXOYHAPOAHOE N HALMOHAJNBHOE MPABO

H.M. lueues, O.H. 3umeHKoBa

the Supreme Court and the Supreme court of Justice
seeking a justified sentence and protection of one’s
interests'”. Meanwhile the rulings of the Supreme
court are made according to the norms of Interna-
tional law and, among other things, in consideration
with the Convention on the Elimination of all Forms
of Discrimination Against Women of 1979".
Therefore, the result of the integration of the le-
gal principles typical for democratic countries and
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CTPYKTYPHOE N ®OYHKLUUWOHAJIbHOE

B3AMUMOAENCTBUE

MEXAYHAPOAOHOIO MPABA U LEX
SPORTIVA N TEXHUHECKUE NMPUEMbDI
TPAHCOOPMALIUN NX HOPM

BBEJEHME. Ilenvio cmamvu A61470co pac-
cMompeHue moeo, Kak 06a PAa3IuUHbLX N0 C60el
npupode HOPMAMUBHbLX 00PA306AHUS - MEHOYHA-
pooHoe cnopmuséHoe npaso u lex sportiva - e3au-
Mmodeticmeytom 0pye ¢ Opy2oM 6 CMPYKMyPHOM U
PyHKYUOHANLHOM NTAHE.

IIpu xapaxmepucmuxe cmpyKmypHo20 63aumo-
deiicmeust agmop cmasus neped coboii 3aoay 06o-
3HAYUMb MeCHO Ka#0020 U3 OAHHbIX HOPMAMue-
HbLX KOMNIIEKCO8 6 cuctneme 6omvutezo yenoeo. Ilpu
ananuse HyHKYUOHANLHO0 83AUMO0CLiCEUS C60-
eil 3adaueti asmop 6udesn paccmomperue npouyecca
6 08yx acnekmax: cmamuyeckom (paszpanuqerue
npedenos pecynamuHo20 6030eicmeust) u OUHAMU-
ueckom (UnmepepeHyuss peeyIAMUBHbIX YCUIULL).
B pesynvmame usyueHuss OUHaMu4eckoz0 acnekma
PYHKUUOHANILHO20  83AUMOOeTiCMBUSL  oXapakme-
pU308aHbL MexHUYecKUe Npuemvl UHKOPHOPAUUU,
JIeUMUMAYUYU, OMCBIIKYU; NPUBeOeHbl Npumepbl
unkopnopauuu Hopm MexoyHapoOoHvix cmanoap-
1Mo6, NpUHAMbIX 6 paseumue BcemupHozo anmu-
00NnuH206020 K0OeKCA, 8 MeWOyHAPOOHO-NPABO6OT
akm - Konsenyuto KDHECKO o 6opvbe ¢ donureom
6 cnopme 2005 e., neeumumauuu Hopm Koneenyuu
Cosema Eeponvt npomue MaHunynuposanus cnop-

100

musHviMu copesHosanuamu 2014 e. nocpedcmeom
npunsamus Kodexca Onumnutickoeo 06uUxeHUs o0
npedomepauieHuy  MAHUNyIUPOBAHUS  COPe6HO-
sanuamu 2015 e., u omcvinku 08yX MUNos: omcoi-
710K kK0 BcemupHomy anmuodonurzo6omy Kooekcy 6
MmeoyHapooHom oozosope - Konsernyuu KOHECKO
0 b6opvoe c donurzom 6 cnopme 2005 2. U OMCHINOK K
MeNOYHAPOOHO-NPABOBYIM aKmam 6 chepe npas ue-
nosexa 8 Yemage PUDA (nauunas ¢ 2016 2.) u 6 Ilo-
numuxe PYIPA 6 obnacmu npae uenosexa 2017 e.
MATEPMAIJIbI I METOJIBI. Asmopom nepe-
YUCTIeHbL NPUMEHUMbIE MeHOYHAPOOHO-NPABOEble
akmul u akmul lex sportiva, usyueHvl HayuHovle pa-
6omobl 6edyujux npedcmasumerneli omeuecmeeH-
HOUL U 3apy6exHOll OOKMPUHBL NO MAKUM B0MPO-
cam, Kak Kpumepuu 060cobeHUs cneyudu1ecko
ompacnu mex0yHapooHozo npasa, npeomem pe-
2YUPOBAHUS U NPUPo0a MPAHCHAUUOHATLHO20
npaea, cOOMHOULeHUe MeXOYHAPOOH020 Npasa u
lex sportiva. V3 obujenayuHvix meno0oé Uchonb-
3o06anucv  cybcmpammoiii  (codepicamenvHulii),
CMPYKMYPHBITE U CUCeMHbILL N00X00bl, 6 Kaue-
cmeée UCNonb306aHHBIX YACMHOHAYYHBIX MemMo006
credyem HA36amb CPABHUMEbHBIL U 2epMeHes-
muueckuti n00xoovl.
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PE3VJIbTATBI ICCIIEDOBAHWMS. B pesynv-
mame aHanU3a CMPyKMypHo2o0 63aUMO0eticmeus
08yX HOPMAMUBHBLX NOPIOKOE ABMOP 0003HAUU
Mecmo Me#0yHApOOH020 CNOPMUBHO20 NPABaA 6
cucmeme MeIoyHapooHozo npasa u mecmo lex
sportiva 6 MPpaHCHAUUOHATILHOM 27100abHOM Npa-
se. IIpu paccmomperuu cmamu4eckozo acnekma
PYHKUUOHANLHO20 63AUMO0ETiCTNBUS HA OCHO-
6e aHANU3A CO0ePHAHUT NPUHUUNA ABIMOHOMUU
cnopma 0003Ha4eHbl HEKOMOopble UCKTIOYUMEeNb-
Hule npedmemuot 8edeHus lex sportiva. B xo0e usyue-
HUS OUHAMUYECK020 ACNeKma 0XapaKmepusosa-
Hbl MPU 8U0A MPAHCPHOPMALUU - NPe0OPA308aAHUS
HOPM U UX nepexo0da U3 00H020 HOPMAMUBHO20
nopsoka 6 0pyzoti - ¢ MouKU 3peHUs 10PUOU1ecKo
mexHuKU (UHKOPNOPpAUUS, NeeUMUMayus, om-
coLKa).

OBCYJXIOEHUME U BbIBOIDI. I1lo mHeHuto as-
mopa, Me#0yHaApoOHOe CNOPMUBHOe NPA6o 56-
JISIEMCST OMPACTIbIO MEHOYHAPOOHO20 NYONUUHO2O0
npasa Ha cmaouu cmauoeneHusd, a lex sportiva
- 9MO0 UHCMUMYM MPAHCHAUUOHATILHOZ0 2/l0-
6anvHo20 npasa, dopmupyemozo 6 pesynvmame
0esAmenvHOCMU  HeNnpasumenvCmeeHHvIX aKmo-
pos. M3yuerue cmamuueckozo acnekma GyHKuu-
OHAILHO20  83AUMOOEiCBUsT  MeHOYHAPOOHO20
cnopmuéHozo npasa u lex sportiva ceudemenv-
CMeyem 0 Mmom, 4mo K “UCKy 60NPOCOs, pezyupy-
eMbIX CHOPMUBHBIMU 0P2AHUSAUUAMU 6 AEINOHOM-
HOM Nops0Ke, OMHOCAMCS YCMAHOB/IeHUE NPABUT
CNOPMUBHLIX COPeBHOBAHUL, A Makxe 60NPOChL
BHYMpeHHel HUSHU CNOPMUBHBIX OPeAHU3AUULL.
Junamuxa mpaHcHAUUOHANIbHLIX NPOUECCO8 3a-

INTERNATIONAL SPORTS LAW

MeMmHO pacuiupsem 63aumooeiicmeue Meroy-
HAPOOHO20 cnopmueHozo npasa u lex sportiva u
nepexo0 (mpamcopmauuio) HOpm U3 00H020 HOP-
MAMueHo2o Komniekca 6 0pyzoii 6 maxkux cpe-
pax, kak 6opvba ¢ donureom, npomueooeticmaue
MAHUNYTIUPOBAHUIO CHOPMUBHBIMU COPEBHOBAHU-
AMU, NOCmeneHHoe BHeOpeHUe MeHOyHAPOOHO-
npasosvix cmandapmos 6 cgepe 3ausumol npas
uesn08eKa.

K/ITIOUEBBIE CJIOBA: mesxoyHapooHoe cnop-
mueroe npaso, lex sportiva, eésaumodeticmeue,
MPaHCPOPMAYUS, UHKOPNOPAUUS, TeUMUMALUS,
omcvinka, Opeanuzauus O6vedunennvix Havyuil
(OOH), Opeanusauyuss Ob6vedunennvix Hayuti
no eonpocam 00pa308aHus, HAYKU, KyIbmypol
(FOHECKO), Cosem Esponvi, Esponeiickuti Cow3
(EC), Mes#OyHapooHuiti onumnutickuii xomurmem
(MOK), MexcOyHapooHbvLii naparumnuiickuii Ko-
mumem (MIIK), Mexoynapoonas ¢edepayus
pymébona (DUDA)

I OUTUPOBAHMA: 3axaposa JLU. 2022.
CrpykrypHOe ¥ (YHKLIMOHATbHOE B3anMOZEN-
CTBUe MEXIYHapOXHOro mpaBsa 1 lex sportiva
M TeXHMYeCKue IpueMbl TpaHCchoOpMaumym ux
HOPM. — MOCKOBCKULL HyPHANL MeNOYHAPOOHO-
20 npasa. Ne 3. C. 100-118. DOI: https://doi.
0rg/10.24833/0869-0049-2022-3-99-117

Asmop 3asensem 06 omcymcmeuu KoH@AuUKma
uHmepecos.

DOI: https://doi.org/10.24833/0869-0049-2022-3-100-118

Larisa l.ZAKHAROVA
Kutafin Moscow State Law University (MSAL)

Research article
Received 5 July 2022
Approved 1 September 2022

9, ul. Sadovaya-Kudrinskaya, Moscow, Russian Federation, 123001

Lizakharova@msal.ru
ORCID: 0000-0003-4968-0134

Moscow Journal of International Law -+ 3 « 2022

101



MEXAYHAPOAHOE CMNOPTUBHOE MPABO

J1.W. 3axapoBa

STRUCTURAL AND FUNCTIONAL
INTERACTION BETWEEN
INTERNATIONAL LAW AND LEX
SPORTIVA AND TECHNICAL METHODS
OF TRANSFORMING THEIR NORMS

INTRODUCTION. The purpose of the article was to
examine how two different regulatory entities - inter-
national sports law and lex sportiva - interact with
each other in structural and functional terms.

When characterizing the structural interaction, the au-
thor set herself the task of identifying the place of each
of these normative complexes in the system of a larger
whole. When analyzing functional interaction, the au-
thor viewed her task as considering the process in two
aspects: static (delineation of the limits of regulatory
influence) and dynamic (interference of regulatory ef-
forts). As a result of studying the dynamic aspect of
functional interaction, the techniques of incorporation,
legitimation, and reference were characterized; the au-
thor gave the examples of the incorporation of the
norms of the International standards adopted in addi-
tion to the World Anti-Doping Code into an interna-
tional legal act - the 2005 UNESCO Convention
against Doping in Sport, legitimation of the norms of
the 2014 Council of Europe Convention against Ma-
nipulation of Sports Competitions through the adop-
tion of the 2015 Code of the Olympic Movement on the
Prevention of Manipulation of Competitions, and two
types of reference: references to the World Anti-Doping
Code in an international treaty - the 2005 UNESCO
Convention against Doping in Sport of 2005 and refer-
ences to international legal acts in the field of human
rights in the FIFA Statutes (starting from 2016) and in
the FIFA Human Rights Policy of 2017.

MATERIALS AND METHODS. The author listed
the applicable international legal acts and acts of lex
sportiva, studied the scientific works of leading repre-
sentatives of domestic and foreign doctrine on such is-
sues as the criteria for recognizing a specific branch of
international law, the subject of regulation and the
nature of transnational law, the interplay between in-
ternational law and lex sportiva. Among the general
scientific methods the author utilized substrate (sub-
stantive), structural and systemic approaches; com-
parative and hermeneutic approaches should be men-
tioned as the specific scientific methods used.
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RESEARCH RESULTS. As a result of the analysis of
the structural interaction of the two regulatory orders,
the author identified the place of international sports
law in the system of international law and the place of
lex sportiva in global law. When considering the static
aspect of functional interaction based on the analysis
of the content of the principle of autonomy of sport, a
number of exclusive subjects of regulation by lex spor-
tiva were identified. In the course of studying the dy-
namic aspect, the author characterized three types of
transformation - the transfiguration of norms and
their transition from one normative order to another -
from the point of view of legal technique (incorpora-
tion, legitimation, reference).

DISCUSSION AND CONCLUSIONS. I the author’s
opinion, international sports law is a branch of public
international law at the stage of its formation, and lex
sportiva is an institution of transnational global law
formed as a result of the activities of non-governmental
actors. The study of the static aspect of the functional
interaction between international sports law and lex
sportiva indicates that the issues regulated by sports or-
ganizations in an autonomous manner include the es-
tablishment of rules for sports competitions, as well as
issues of the internal life of sports organizations. The dy-
namics of transnational processes significantly expands
the interaction between international sports law and lex
sportiva and the transition (transformation) of norms
from one regulatory complex to another in such areas as
the fight against doping, countering the manipulation of
sports competitions, introducing international legal
standards in the field of human rights protection.

KEYWORDS: international sports law, lex sportiva,
interaction, transformation, incorporation, legitima-
tion, reference, United Nations (UN), United Nations
Educational, Scientific, Cultural Organization (UNE-
SCO), Council of Europe, European Union (EU), In-
ternational Olympic Committee (I0C), International
Paralympic Committee (IPC), Fédération Interna-
tionale de Football Association (FIFA)
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FOR CITATION: Zakarova L.I. Structural and
Functional Interaction between International Law
and lex sportiva and Technical Methods of Trans-
forming their Norms. - Moscow Journal of Interna-

1. BBenenne

COBETCKON IOPUIMYECKON HayKe Leblil

PAR MCCefoBaHMiI ObUI MOCBAILIEH IPO-

671eMaM COOTHOIIEHMA IIPABOBBIX CUCTEM
MEeX/YHapOJHOTO ¥ BHYTPUTOCYHAaPCTBEHHOTO IIpa-
Ba [AMeTucToB 1982; byrkesny 1981; [aBepnoBckmit
1980; JIeBuH 1964:92-93; Mronnepcon 1982; Ycenko
1979:57-86]. B nocrnepecTpoeydHslit Iepyuoz Ipe-
CTaBUTENM POCCUIICKOM HAYKM MEXYHAPOLHOTO
IpaBa TaK)Ke HeOJHOKPATHO 00pallanch K BOIPO-
cy 0 popMax COOTHOIIEHNA MeX/YHAPOJHOTO TIpa-
Ba U HAI[VOHA/IbHOTO TpaBa [Jrnarenko 2012; Yep-
HuyeHko 1999]

JLIL.AnydpueBa B cBoeit MoOHOrpaddecKoit
paboTe 0 COOTHOLIEHNY MEXAYHAPOJHOTO MyO/mny-
HOTO ¥ MEXJYHapOJHOTO 4aCTHOIO IIpaBa paccMa-
TpUBaja UX B3aUMOJEICTBUE B CMPYKMYpPHOM U
pynxyuonanviom 1wiane [Anydpmesa 2002: 381-
400]. [TaHHBI TOAXON — aHAIM3 CTPYKTYPHOTO 1
(YHKIMOHA/IBHOTO B3aVIMOJEIICTBYA JBYX HOpMa-
TUBHBIX IIOPAIKOB - IIPE/ICTAB/IAETCA IPOJYKTUB-
HBIM U B II€/IX TeOPETHYECKOTO OCMBICTIEHNA B3au-
MOJIeJICTBIS MEXIYHAPOJHOTO IpaBa 1 lex sportiva.
CHauajia oxapakrepysyeM MOPAJOK UX CTPYKTYpPHO-
rO B3aMMOJECTBYS: /I 9TOro OyzeT Heo6XomuMo
pasTpaHMYNUTb IOPUCAMKIMOHHBIE IIpefiebl [BYX
0603HaYEHHbIX HOPMATVBHBIX KOMIIIEKCOB, @ TAK)Ke
OTBETUTb Ha BOIIPOC O TOM, KaKOe MeCTO 3aHMMAI0T
TaKye 00pa3oBaHsA, KaK MEXAYHAPOZHOE CIIOPTHB-
HOe TIpaBo U lex sportiva, B Ipefenax 60nbIero 1ie-
JI0T0, K KOTOPOMY OHI IIPMHAJJIEKAT, - B IIpefieflax
COOTBETCTBEHHO ~MEXIYHApPOJHOrO IyOIMYHOTO
IpaBa ¥ TPaHCHAIMOHAIBHOTO I7M106a/IbHOTO IIPaBa,
aKTMBHO (POPMUPYIOIIErOCs Ha COBPEMEHHOM 3Ta-
me.

tional Law. 2022. No. 3. P. 100-118. DOL: https://doi.
org/10.24833/0869-0049-2022-3-100-118

The author declares the absence of conflict of interest.

2. CrpykTypHOe B3aUMOfeliCTBIE MEXKyHa-
popHoro nmpasa u lex sportiva

Mecmo MCII 6 cucmeme mexn0yHApoOH020 Npasa

MexpyHapoHOe IpaBo OOJBIIMHCTBO COBpe-
MEHHbIX OTeYeCTBEHHBIX MCCIIefloBaTeNIell paccMa-
TPMBAeT KaK IIPaBOBYIO CHUCTeMY, KOTOpas 00b-
eVHAET TPY KOMIIOHEHTa: OOBEKTMBHOE IIPaBO
KaK COBOKYIIHOCTb HOPU/IMYECKUX HOPM, HOPUU-
YeCKYI IpPAaKTMKy ¥ IpaBoBywo upeonoruo [Ta-
namaeB 1994:4], mpm 3TOM psj McCIeoBaTeNnel
OTOX[ECTB/IAET TPETUil KOMIIOHEHT - IIPABOBYIO
UJICONIOTUIO - C IIPABOCO3HAHMEM. B paMKax paH-
HOJl CHMCTeMbl KOMIIJIEKC HOPM, PeryaMpyIOIX
MEeXTIOCY[JApCTBEHHbIe OTHOLIEHNSA B  00IacTM
CIIOPTa, C TIONHBIM OCHOBAHMEM MOXKET OBITb BBI-
Jie/ieH B KauyecTBe CaMOCTOATEIbHOTO 00pa3oBaHmsA
1 0003HaYeH KaK MEXJyHapOJHOe CIIOPTMBHOE
paso.

B coBerckoit, a mo3fiHee B POCCUIICKON MEX[Y-
HApOJIHO-TIPaBOBON IMTEPATYPe y4eHble YKa3blBa-
I Ha PAJ CUCTEMOOOPA3YIOIINX KPUTEPHEB, B CO-
OTBETCTBUM C KOTOPBIMY OOOCHOBBIBAETCS HA/IIYME
WM OTCYTCTBME B CHCTEME MEXK/YHaPOJHOTO IIpaBa
TOJ JIM VIHOV OTPac/y MeXYHapORHOro Ipasa’.
TpapuunoHHO BblJjeleHNe HOBOI OTpaciay IpaBa
CTaHOBMTCS BO3MOYXHBIM IIPU COOTIOIEHIN CIIENYI0-
IVIX YC/IOBYIL: BO-IIEPBBIX, Hamuuye 060co6m1eHHO
TPYIIIBI OFHOPOAHBIX OOIeCTBEHHbIX OTHOLICHNIT —
CaMOCTOATEIbHOTO IPeMeTa IPaBOBOrO PEryiu-
poBaHMs; BO-BTOPBIX, OCO3HaHMe 0c060il ob1ie-
CTBEHHOJ HEOOXOVMOCTI ¥ 3HAYMMOCTY JaHHBIX
00IjeCTBEHHDBIX OTHOLIEHWIT; B-TPETBbUX, Ha/IN4Me
HOPMAaTMBHOI'O Marepyajna COOTBETCTBYIOIIErO Ka-
4ecTBa U KOJIMYECTBA; B-4€TBEPTHIX, HalMM4Me 0CO-
60ro MeToja IPaBOBOTO PETyINPOBAHIIA.

T Cm.Takxe: 3umHeHKo B.J1. MexpayHapogHoe npaBo 1 npaBoBas cuctema Poccuickon ®epepauun. nc. ... A-pa lopua Hayk.
Mockga. 2006; MapoukuH C.IO. [leficTBue HOpPM MeXAyHapOoAHOro npasa B NpaBoBow cucteme Poccuiickon Mepepaumn.

Oucc. ... g-pa topuva. HayK. EkateprHGypr. 1998.

2 Cm. 0630p noaxofos: 3axapoBa J1.U. MexdyHapodHoe cnopmusHoe npago: y4ebHuK 018 6akanagpos. M.: MpocnekTt. 2017.

C.17-20.
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Bo-nepBbIX, IPUMEHUTETBHO K MeEXIYHApOH-
HOMY CIOPTMBHOMY IIpaBy OTMETMM OecCIIOpHOe
CyliecTBOBaHMe 000COOIEHHOTO MpefMeTa MeX Y-
HapOJIHO-IIPABOBOTO PEryIMPOBAHNA — 3TO MEXY-
HapopiHble (IPEeNMYIIeCTBEHHO MEeXIOCYAapCTBEeH-
Hble) OTHOLIEHNS B CIIOPTUBHON cepe 1 CMEeKHBIX
¢ Heit obmactsx. [IpumepamMu oTHOIIEHWIT, TOBep-
TaloINXCA  MeX/[JYHapOJHO-TIIPABOBOMY  PETy/Iu-
POBAHNUIO, MOTYT CIYXMUTb CIeAYyIOIiie BOIPOCHI,
Halle/leHHble Ha 3alUTy o01ero (KO/IeKTMBHOTO)
Ormara:

1. pasButme (M3NMYECKON KYILTYPbl U IIPO-
IaraHja 3g0poBoro obpasa >Ku3HM, paspaboTka
MeX/[YHAPOJHBIX CTaHJAAPTOB IIpelofjaBaHusa Qu-
3MYeCKOI KY/IbTYpPbl B y4eOHBIX 3aBeJleHUAX;

2. 6oppba C IPeCTYHHOCTbIO B CIIOPTUBHOI
chepe, B TOM 4KC/Ie ¢ MAaHUIIYIVPOBAHMEM CIIOP-
TUBHBIMJM COPEBHOBAHVAMY, XY/IUTQaHCTBOM Ha
CIIOPTUBHBIX apeHaX;

3. MeXJIyHapojHO-IIpaBoBasg OXpaHa IIpaB
VHTE/IEKTya/IbHOM COOCTBEHHOCTH (IIpaB Ha TO-
BapHbIe 3HAKM, IIPaB HAa TEJIEBU3NOHHYIO TPAHCIIA-
M0 ¥ PaJYOTPAHC/IALNIO CIIOPTUBHBIX MEPOIpU-
THI1), B IIEPBYI0 ouepenb OMIMIMIICKOrO CYMBOIIA;

4. TIPOTMBOJEIICTBME TOCYHApPCTB HOIMHIY B
MeX/JYHapOJJHOM CIIOPTe;

5.  3ammra OKpY>Kalolleil Cpefbl Ipy IOAro-
TOBKE U IIPOBECHUI MEXK/[YHAPOHBIX CIIOPTUBHBIX
COpPEBHOBAHNIA;

6.  3alUTa HapYLIEHHBIX IIPaB CIIOPTCMEHOB I
CIIOPTMBHBIX OPTaHU3ALMIL B CY[jaX, AEMICTBYIOMINX
B paMKaX MEX/[yHapOJHBIX MEeXIIPaBUTE/IbCTBEH-
HBIX opraHusauuit (Hampumep, B EBpomerickom
Cypme mo mpaBaM 4Ye/loBeKa) WIM MeXJYHapof-
HBIX MHTeTPalMOHHBIX OObenuHeHmit (Hampumep,
B Cyne EBpomnerickoro Cosa), B IepceKTuBe - B
Cyne EBpasmiickoro SKOHOMMYECKOTo CO03a Ha 0C-
HOBE COOTBETCTBYIOIINX MEX/YHAPOJHBIX JOTOBO-
POB, 3aKpeIIAININX TIpaBa CIIOPTCMEHOB M CIOP-
TUBHBIX OPraHM3alLNil, YCTAaHABIMBAOLINX 3alpeT
IVICKPMMMHALINY TI0 IPU3HAKY PaChl, NOJIA, A3BIKa,
penuriy, HalMOHaIbHOI IPVMHAIE)KHOCTI YN TI0
VIHBIM BO3MO>KHBIM OCHOBaHMAM'.

Bo-BTOpbIX, He BBI3HIBAET COMHEHMII obme-
CTBEHHAs HEOOXOAMMOCTD perlaMeHTAIMI MEXIo-
CYHApCTBEHHBIX OTHOLIEHMII B CIOPTUBHOIL cdhepe 1
CMEXHBIX C Hell 06/macTax. O4eBUHO IPUCYTCTBYET
3aJHTepeCOBAaHHOCTb FOCYAAPCTB B PETYIMPOBAHUM
TeX BOIIPOCOB CIIOPTYMBHOI >KM3HU, B KOTOPBIX 3a-

MeTeH IyOMMYHBIN MHTepec. PerynmmpoBaHmio Ha
MEXIOCY[apCTBEHHOM YPOBHE B IIEPBYIO O4epefb
HOBEPraloTCcsA Te cepbl CIOPTUBHON XNU3HM, IZie
HpeBaNMpPYIOT NYOMMYHble MHTEpechl (HOfep)Ka-
HJe MEXJYHapOJHOTO MMUPA U COTPYAHUYECTBA,
OXpaHa 3/l0pOBbsl 1 HPABCTBEHHOCTM Hace/leHus,
obecrieyeHne OOLIECTBEHHOIO NMOPsAKa BO BpeMs
IPOBEfIeHNs KPYIIHBIX CIIOPTUBHBIX MEPONPUATHUI
u T.71.). OZHAKO HEBO3MOXXHO YTBEP)KAATh, 4TO IIPO-
LecC MEXYHapOJHO-IIPABOBOIO PETyIMpPOBaHM:A
B 9TOJ cepe OTIMYAETCS TOTHOTON U CUCTEMHO-
cThio. BecbMa yacTo rocypapcrsa HocTdakTyM npu-
3HAIOT B Ka4eCcTBe MeX/[yHapO/JHO-IIPaBOBbIX HOPM
IpaBuIa OBEEHNU, KOTOpbIe yKe 0)OPMIINCH 1
GYHKIMOHMPYIOT B paMKax ONMMITNIICKOTO IABYDKe-
HIA, BO3ITIAB/IAEMOr0 Me>XyHapOJHbIM ONIMMIINIA-
cxuM KkomureToM (MOK).

AHanusupyst Tpetuit Kputepuit s o6ocobe-
HYA CaMOCTOATE/IbHOI OTPACIM MEXIYHapOJLHOIO
IpaBa — TaKoJ, KaK Ha/ju4ye HOPMAaTMBHOTO MaTe-
pMaza COOTBETCTBYIOIIETO KaueCcTBa M KOMMYECTBa,
HEKOTOpble HOPUCTBI-MEXYHAPOJHUKY BbICKa3bl-
BaIOT MHEHME O TOM, YTO OTPACIb MEXIYHAPOJHOIO
IIpaBa BO3HUKAET JIMIIb TOINA, KOITA «TOCYAapCcTBa
IOTOBApUBAIOTCA O (HOPMYIMPOBAHUM IIMPOKOTO
YHUBEPCATIbHOTO MEXYHapOJHO-IIPaBOBOIO AKTa,
COfiepyKalller0 OCHOBHbIE IIPUHLVIIBI B JaHHOI 00-
nactn» [Komoco 1974:152]. Taxumu xopucuinm-
PYIOLIMMI aKTaMU B IpaBe MEX/YHAPOLHbIX [O-
TOBOPOB ABJIAKOTCA BeHCKasd KOHBEHILMA O IIpaBe
MEXIYHapOJHBIX OroBOpPoB OT 23 mas 1969 r. u
BeHckas KOHBEHIUA O IIPaBe JOTOBOPOB MEX[Y IO-
CyJapcTBaMI M MEXIYHAPOIHBIMY OPraHU3aLUAMY
WIN MEXJY MEXIYHapOJHBIMY OPraHM3aLUAMY OT
21 mas 1986 r., B IpaBe BHELIHMX CHOLIEHUIT — Ben-
CKasg KOHBEHIMA O AMUIUIOMATMYECKMX CHOIIEHMAX
oT 18 anpens 1961 1. u BeHckad KOHBEHIMA O KOH-
CY/IbCKMX CHOUIEHUAX OT 24 ampend 1963 r., B Mex-
LyHapomHOM MopckoM IpaBe — Konsenums OOH
10 MOpcKoMy IpaBy oT 10 pexabpst 1982 r. Kopu-
(bMKaLVOHHBI TIPOLecC, KOHEYHO, BaXKEH, OJHAKO
He C/IefiyeT INepeolleHNBaTh POJIb €IMHOIO aKTa B
(bopMMpOBaHU HOBBIX OTPAC/Iell MEK/[YHAPOFHOTO
npasa. K HacTosmeMy BpeMeHM 0pOpMIIICS Leblit
pAJ oTpacieil MeXXIYHapOJHOIO IIPaBa, B KOTOPBIX,
Of{HaKO, He BBIPA0OTAaHBI efMHbIE KOZUPUIVIPYIO-
Hye aKThl. OTO MEX/IYHapOIHOe TPY/I0BOE IIPABO
(Hampumep, B OTCYTCTBUE €AMHOIO KOFUUIVIPY-
IOLLIETO [IOr0BOpa B paMKax MexX/JyHapOofIHOlI opra-

3 3axapoBa J1.1. PaspeweHue cnopos 8 obiiacmu cnopma: y4ebHoe nocobue. M.: MpocnekT. 2021. C.128-186.
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Husanym Tpyaa (MOT) npuasaTo 190 koHBeHINMII 110
PasIMYHBIM acleKTaM YCTIOBUIl TPyHa, 3aHATOCTH,
obecrieyeHns1 5KOHOMIYECKVX U COLMA/IbHBIX IPaB
4e/I0BeKa, KOTOpble IO[BEPraloTCs peryIsApHOMY
HepecMOTPY A/IA afalTalM K MEHAIOIIMMCS 06CTO-
ATENbCTBAM)?, a TaKKe MEKIYHApPOLHOE arpapHoe
IIPaBO, MEXIYHapOJHOE 3HepreTMyeckoe IIPaso,
MeX/YHapOJHOe TPaHCIIOPTHOE IIPaBo, MEXIYHa-
POJIHOE MHTE/UIEKTyaIbHOE IIPaBo, MEX/IyHapOIHOe
aTOMHOE IIpaBo U Ap.’.

B obmactu cropra ToXe OTCYTCTBYeT eVHBIN,
JEVICTBYIOLIMII Ha YHUBEPCAaTbHOM YpPOBHE MEX-
IYHApOJHO-IIPABOBOM AKT, COMNEPKallMil OCHOB-
Hble IPUHLMIBI PeITaMeHTALUY MeX/[yHapO/IHO
CIIOPTUBHON fieATenbHOCTH. OCHOBONO/MIAramye
IOPUHLMIOBL U ITIPaBU/Ia, KOTOPBIMY PYKOBOJCTBY-
erca OnuMnmiickoe ABIDKeHMeE, CPOPMYIMPOBAHbI
B Omummmiickoit xaptun MOK (B pen. 2021 r.)5,
IpaBuUIa, perJlaMeHTupyolye JAeATenbHocTh Ila-
PaIVIMIINIICKOTO JIBVDKeHVs, o0beuHeHbl B CBojie
npaBmwl MeXyHapOQHOIO IapaJMMIINIICKOrO KO-
murera (MIIK) (B pen. 2021 r.)”. BmecTe ¢ TeM HM
Onumnuiickas xaptus, Hu Csop mpasun MIIK ne
ABJIAIOTCA MCTOYHMKAMY MEXIYHapOJHOIO IpaBa,
cofiepKalyecss B HUX IIpaBuia afipecoBaHbl CIIOp-
TUBHBIM OpTaHM3alMAM U CaMUM CIHOPTCMEHaM.
Bmecrte ¢ TeM BbIpabOTaH LieNblil Psi MEXXIYHAPOS-
HO-TIPaBOBBIX AKTOB, PETYIUPYIOIIUX OTHeIbHbIE
aCIIeKThl MEXJYHapOJHOV CIOPTUBHON [IeATeNb-
HocTY - HanpuMep, Kousenuns OOH npoTus anap-
Teupa B criopte oT 10 mexabps 1985 r., Konsenums
Opranmsaiyy O6bennuennsix Haumit mo Bompo-
cam obpasoBanus, Hayku, KynsTypsl (FOHECKO) o
6opbbe ¢ fonmHroM B criopTe oT 19 okTsa6pst 2005 1.,
Haitpobckuit moroBop Bcemupnoit opranusaiym
UHTe/IeKTyanbHoi cobcTBenHOCTH (BOVIC) 06 0X-
paxe OnmuMnuiickoro cuMBosa oT 26 ceHTsA6ps 1981
r. [IpaBo Ha ocyuiecTBIeHNE CIOPTUBHON JIeATENb-
HOCTM B OTHOIIEHNY IIPefiCTaBUTeNell 0C000 YA3BNU-
MBIX IPYIII 3aKPeIJIEHO B IONIOKeHMAX KoHBeH1un
o mpasax pebenka ot 20 Hos6ps1 1989 1., KonBeniymn
0 TpaBax MHBAMAOB OT 13 mexabps 2006 r., Jeka-
panuu o paBax KOPEHHBIX HAPOTOB OT 13 ceHTAOpA
2007 1. KpoMme ToOTO, B 3TOJI CBA3M CNIeAyeT yKa3aTh
U Ha PeruMoHajIbHbIE JOKYMEHTbI. 3aMeTHBIl BKIIaJ,

BHocuT CoBer EBpoIbl, B paMKax KOTOPOro ObUIM
npuHATH KoHBeHIMA IPOTUB IPUMEHEHN JTONMH-
ra ot 16 Hos6ps 1989 . u [lonoNMHUTENbHBII TIPO-
TOKOTI K Helt oT 12 centsa6ps 2002 r., EBponerickas
KOHBEHIIMA O IPefoTBpallleHNN HACUIUA U Xylu-
TaHCKOTO IIOBEJIeHNS 3pUTeieil BO BpeMs CIOPTUB-
HBIX MEpOIIPUATHUIL U, B YaCTHOCTH, BO BpeMs QyT-
60/IbHBIX MaTyell oT 19 aBrycra 1985 ., Konsenusa
Coseta EBpombl 1o eguHOMy mozxony K 6Oesomac-
HOCTH, 3amuTe ¥ 00CTyXMBaHUIO BO BpeMs CIOp-
TUBHBIX MEPOIIPUATHIL, ¥ B YACTHOCTY Py TOONBHBIX
Mmardelt ot 3 utons 2016 1., KouBeHI[uA IpOTUB Ma-
HUITYIMPOBAHUA CIOPTUBHBIMU COPEBHOBaHUAMMU
ot 19 cents6ps 2014 1.

MexpiyHapojiHas MeXIPaBUTEIbCTBEHHAA Op-
raHyu3aIA, B KOMIETEHL[VIO KOTOPOI BXOAU/IA Obl
KOOPZIMHALMA MEXIOCYlapCTBEHHOIO COTPYAHMYE-
CTBa B CIIOPTUBHOI cepe, TaKKe OTCYTCTBYeT — Ha
Halll B3IJIAJ, B HEJl HET HYXKIbI, XOTA B POCCUIICKOIA
HAy4HOIl JIMTepaType BBICKA3bIBAKOTCA U IIPOTUBO-
[I0/I0’KHbIe MHeHMA (B yacTHOCTH, A.B. Virnn npen-
JaraeT Co3fiaTb MEXIIPaBUTENbCTBEHHYIO CIIOPTUB-
HyI0 opranusanuio®). PykoBogctBo OmuMnmiickum
nByDKeHMeM ycremHo ocymectsiaster MOK, Ila-
pamuMMNMIlCKUM fiBibkeHueM ympasiader MIIK.
Bropo OOH 1o ciopTy Ha 671ar0 pa3BuTus 1 Mupa,
KOTOpoe (QyHKIMOHNPOBano A0 2017 T., BBHIION-
HSJIO CKOpee IIpefCTaBUTeNbCKue (QYyHKUuM, obe-
crieynBasi HeoOXOAMUMBIT GOPYM AJIsI COBMECTHOTO
obcyxpaenns Bompocos mnpencrasutenimu OOH
n OmuMmuiickoro fBipKeHMsA. Temepb KoopauHa-
IMOHHble QYHKIMM B 9TOM cepe BO3NIOKEHBI Ha
JlenapTaMeHT 10 3KOHOMMYECKUM U COIMATbHBIM
BonpocaM Cekpetapuara OOH. OThenbHble acrex-
ThI CIIOPTMBHOTO COTPYJHUYECTBA PErYIUPYIOT Ta-
KIe creliManusupoBanHble yupexaennsa OOH, kak
IOHECKO, BcemupHas opranusaius 3apaBooxpa-
Heuns (BO3), BOVC u gp. [3axaposa 2020:68-82].

Yro KxacaeTcs 4yeTBEPTOro KpUTepus JJIs Bbljie-
JIeHMsA CaMOCTOSTENIbHOM OTPACIM MeX/[yHapOJIHO-
ro IpaBa - Ha/IM4Me 0co60ro MeToa IIPaBOBOTO pe-
TY/IMPOBAHNA, OTMETUM B KaueCTBe OTINYNTENIbHOI
OCOOEHHOCTM MeTOfja IIPABOBOTO pPEryIMpOBaHMA
B CIIOPTMBHON cepe B3aMOJIEVICTBIE OPraHOB 1
MHCTPYMEHTOB, PA3IMYHBIX IO CBOEil Ipupoge —

4 Bekswes [.K. MexoyHapooHoe mpydosoe npago: yuebHoe nocobue. M.: Mpocnekt. 2008. C. 14-17.

5 MexdyHapooHoe nybnuyHoe npaso: y4ebHuk. OTB. pea. KA. beksawes. 5-e n3g. M.: Mpocnekt. 2011. C. 24-25.

5 Olympic Charter URL: https:/stillmed.olympics.com/media/Document%20Library/OlympicOrg/General/EN-Olympic-
Charter.pdf?_ga=2.245600652.981372398.1660659242-1472739416.1659544007 (accessed 20.06.2022).

7 International Paralympic Committee: Handbook. URL: https://www.paralympic.org/ipc-handbook (accessed 20.06.2022).

& WrnuH A.B. MexxdyHapoOHoe cnopmusHoe npdso u npoyecc: y4ebHoe nocobue 0514 8y308. M.: fOpaiit. 2020.C.32.
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MEX/TYHapPOJHbIX MEXXIIPaBUTENIbCTBEHHBIX OPTaHU-
3aLMI1 M 3aK/II09AEMBbIX ITOJ] IX STUJ,0 MEXIYHAp O -
HBIX JIOTOBOPOB 1 JOKYMEHTOB PEKOMEH/IaTe/IbHOTO
XapakTepa (aKTOB «MSATKOTO IIpaBa») M MeX/yHa-
POJHDBIX HEIPABUTEIbCTBEHHBIX OpPraHM3aALVI U
CO3/laBaeMbIX VMMM HEIPABOBbIX AKTOB, KOTOpbIE
TeM He MeHee O0/IaJal0T CBOVICTBOM HOPMAaTHB-
HOCTHU [/l HEIOCPEe[CTBEHHBIX Y4aCTHMKOB CIIOp-
TUBHOIT fesTenbHOCTH. OcCo6bIil METOZ IPaBOBOTO
PEeryIMpoBaHys 3aK/I04YaeTcsl BO B3aMMOJOIOJHS-
€MOCTM PerylATUBHbIX YCUINIA, B MX KOMIUIEMEH-
TapHOCTI. B paAzme cdep nucTopnueckoe mepBeHCTBO
Y MUAMPYIOLIVeE TO3UINY B BBIPAOOTKE HO/DKHBIX
IIPaBUJI [IOBEJleHMA B CIIOPTE [0 CUX ITOp IPUHALIe-
KaT CIIOPTUBHBIM opranusanyAM ONMMINIICKOro 1
[Tapanumnumiickoro fBy>KeHMs (YCTaHOBJIEHME HIpa-
BIJL CIOPTMBHBIX COPEBHOBaHMII, CaMOCTOSTENb-
HOE pellleHNe CIOPTMBHbIMU OPTaHM3aALVAMU BCEX
BOIIPOCOB CBO€Il BHYTpPEHHEN >KM3HU - B YacCTHO-
CTH, paspelleHne AUCUUIUIMHAPHBIX CIIOPOB IOpJC-
AMKIVOHHBIMY OpraHaMM CHOPTMBHBIX OpraHU3a-
1uit) ¥ BceMypHOMY aHTHIOIVHIOBOMY areHTCTBY
(BAITA) (mpoTuBoOpeiicTBME HOMMHTY). JTU IIpa-
BIJIa IIOBEJeHM:A MONY4aloT HMIMPOKOe IPU3HAHUE,
IO KpaliHeil Mepe Cpefy TeX, KTO NEeMOHCTPUpPYeET
HaMepeHNe y4acTBOBAaTb B CIIOPTMBHOI [eATelNlb-
HocTu. Te nuia, KOTOpble B Hell He y4acTBYIOT, He
MOTYT 11 OOBIYHO He JEICTBYIOT B HapyIIeHMe STUX
npasuil. [ocymapcTBa ¢ onpefeeHHBIM ONO3JAHNU-
€M IIPU3HAIT 3a TAKUMM IIPAaBUNIAMU IOBEJEHM
fopuanyeckyo cuny [Panagiotopoulos 2011:129]. B
Ipyrux chepax cropTuBHble opranusanym OnmM-
nmiickoro u ITapanuMnmiickoro ABM>KEHMS CKopee
BBICTYTIAIOT Ha BTOPBIX POJIAX, NMOANEP>KMUBAs YCU-
JIUSL TOCYAAPCTB M pasfesisas UX 03a004eHHOCTD He-
00XOIMMOCTBI0 ObecriedyeHns KO/IEKTUBHBIX Oj1ar
(3ammTa OKpY’Kamolieil Cpefbl B XOfie OCYIIEeCT-
BJICHNA CIHOPTUBHON [JeATeNbHOCTH, obecredeHnme
0011]eCTBEHHOTO TIOPANKA B XOfie TIPOTUBOAEICTBIA
KOpPPYILIMM, B YacTHOCTHM, MAHUIIYIMPOBAHUIO
CIIOPTVMBHBIMM COPEBHOBAHUAMMY, U XYIUTAaHCKOMY
HOBEJIEHNIO OOJIENBIINKOB, COOMIOfieHNe MeX/[yHa-
POZIHBIX CTAaHAAPTOB IIPaB Ye/I0BEKa).

ITo HaleMy MHEHIIO, MEXX/IYHAPOJIHOE CIOPTHUB-
HOe IIPaBO AB/IsAET C000i1 mpyMep GpopMupyroLeiics
OTpac/Iy MEX/lyHapOJIHOIO 1IpaBa. Y Hee COBepIleH-
HO 0COOBIl TIpeAMeT IPAaBOBOTO pEryIMpOBaHMA,
KOTOPBIII He MOXKET OBITD IIOTHOCTDBIO BK/IIOUEH B CO-
CTaB TaKVX TPAJMLMOHHBIX OTpacieil MeX/YHapO-

HOTO IYOIMYHOTO IIPaBa, KaK MeXXAYHAPOJHOE IIpa-
BO IIpaB 4Ye/I0BeKa, MeX/[yHapOJHOe 9KONIOIMYecKoe
[IpaBo, MeX/YHapOJHOe YrOoJI0BHOE IIpaBo, IIPAaBO
MEXIYHapOJHbIX opranusauuii. IleHTpanbHOe Me-
CTO B Hell 3aHMMAeT VHCTUTYT, 00 beNVHATOIINIA
HOpPMbBI B cpepe MeKToCyAapCTBEHHOTO COTPYAHU-
4ecTBa 110 IIPOTUBOJEIICTBIIO IONMHTY B CIIOPTe, U
3TU HOPMBI He MOTYT OBITb OTHECEHbI HU K KaKoil
VHOV U3 HBbIHE CYLECTBYIOIIMX OTpacieil MeXmy-
HAapOJHOIO IIPaBa, KpOMe KaK K MeXIYHapOJHOMY
CIIOPTUBHOMY IIpaBy.

B Xopme mnpopomKamlerocsa B3aMMOJENCTBUA
MEeXIIPaBUTEIbCTBEHHBIX I HelPaBUTE/TbCTBEHHBIX
CTPYKTYP, PeryMpyolNX CIOPTUBHYIO JeATeNlb-
HOCTb, TPOJO/DKUTCS TIPOLIEeCC BHIPAOOTKM M MIPU-
HATUA HOBBIX MEX/[YHapOJHO-TIPaBOBbIX aKTOB,
pononHAmMX ycunusa Onumnuiickoro u [Tapanym-
HMIICKOTO JIBVYDKEHMS B 00/IaCTU MIPOTUBOJEIICTBISA
IONMHTY, KOPPYILIUY, XYTUTAHCKOMY IIOBEfIEHUIO B
CIIOpTe, YCTAHOBIEHMs €NVHOOOpPAsHbIX CTaHAap-
TOB B cpepe IIpaB Ye/IoBeKa U OXPaHbI OKPY>Katolelt
cpenbl, 4TO, 110 HallleMy MHEHMIO, B IIePCIeKTUBe
HpVBeJeT K OKOHYATeTbHOMY 0(GOPMIIEHIIO HOBOJ
OTpAC/IU B MEXXAYHAPOJHOM IYO/IMYHOM IIpaBe.

Mecmo lex sportiva 6 mpaHcHAUUOHATLHOM 2710~
banvHom npase

Bormpoc 0 TOM, KakoBa HIpUpOAa KOMIIIEK-
Ca HOPM, peryIMpyloliuX He MeX/yHapofiHble, a
TpaHCTPaHNYHbIE OTHOLIEHNUA B OOACcTM CIOpTa —
OTHOILEH, PACIIPOCTPaHAIOIIECH 3a TIPEfieNIbl Off-
HOT'O TOCY[]ApCTBA, HO BOSHMKAIOIIME MEXY 4acT-
HBIMM JINIIAMM, HACTOYMBO NIPMB/IEKaeT BHUMAaHME
3aIlafIHbIX ¥ OTE€YECTBEHHBIX MCCIegoBarenei. B Ha-
Y4HOI TUTEPATyPe MOKHO BbIJEIUTb KaK MUHUMYM
4eTbIpe BO3MOYKHBIX ITOJIX0/Ia K PEILEHNI0 3TOTO BO-
npoca’.

ITo namemy MHeHwmio, lex sportiva - 3To Hop-
MaTUBHBI/I ITIOPSJOK, 00pasyeMblii B pe3y/ibrare
B3aMMOJIEICTBUA MEX/y HallMOHAJbHBIMU CIIOP-
TUBHBIMM OODBEIVHEHVAMM M MEXIYHaPOLHBIMM
HEIIPAaBUTE/IbCTBEHHBIMM OPTaHM3ALUAMM B CIIOP-
TuBHON cepe. OH OCHOBAaH Ha KOPIOPATHBHBIX
IpaBUIaX IIOBEIEHN, BHIPaOOTaHHbBIX HAI[VIOHA/Ib-
HBIMM U MEX/JYHAPOJHbIMI HEIIPABUTE/IbCTBEHHbI-
Mmu opranmdaumaMy Omummmiickoro u Ilapanum-
IUIICKOTO JBVDKEHNA, KOTOPbIe OMY4aloT MMPOKOe
IpU3HAHUE CPENM HEIOCPENCTBEHHBIX YYaCTHMKOB
CIIOPTUBHONM fleATenbHOCTU. IIpuMmepamm akToB,

° ToppobHee 0630p JAOKTPUHANbHbBIX MOAXOA0B CM. B: [3axapoBa 2019:70-74].
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HpMHAIeXANMX K lex sportiva, BeicTymaoT OnnM-
nmiickas xaptus (B pen. ot 8 aBrycra 2021 r.), CBog
npasun MIIK (B pen. ot 1 ssuBaps 2021 r.), Bcemup-
HbIJ1 QHTHU/IONIMHTOBBIII KOZIeKC (B pef. oT 1 sHBaps
2021 r.)", AnTuponuurossiit kogekc MIIK (B pen.
or 1 suBaps 2021 r.)!' un gp. CyuecTBoBaHue U 3a-
MeTHOe BINsAHME lex sportiva Ha perympoBaHue
CIIOPTUBHON JIeATE/IBHOCTY IIPU3HAIOT MHOTME
IPefCTABUTENN KaK 3allaJHOM, TaK M OT€YeCTBEH-
HOJT IpaBoBOII HOKTpuUHBI [Buy et al. 2009:160; Latty
2007: 132; Rigozzi 2005:5, 29, 621, 625-629, 743;
IToukun, IToukuna 2012: 111-114; ConosreB 2011:
99-100; 3axaposa M. 2022: 232-236].

IIpencraBiseTcss BO3MOXHBIM BBIJIE/TUTD CIIEAY-
IOII[YIe TPYIIIBI O0I[eCTBEHHBIX OTHOLIEHMI B 0071a-
CTY CIIOPTUBHOIA JIeATeIbHOCTI, KOTOPbIe 00pasyioT
HpefMeT TPAaHCTPAHMYHOIO pEryIMpoOBaHMA IIO-
cpencTBoM lex sportiva:

1.  ycTaHOBJ/IEHMe IPABIUII /I OLPeE/e/IEeHHOTO
BIJJA OJIVIMIIMIICKOTO MM IAPaJIMMIINIICKOTO CIIOP-
Ta;

2. TIOATOTOBKA M IIPOBEJEHNE MeXYHapof-
HBIX CIIOPTMBHBIX COPEBHOBAHWIl, B TOM 4YMC/IE
Onumnumitckux vy [TapanuMnuitckux Urp 1 MHbIX
MEXYHapOJHBIX COPEBHOBAHUII 110 OJIMMIINIICKUM
VIV TIAPA/IVIMIINIICKMM BUfIaM CIIOPTA;

3. BbIpabOTKA NPaBWI I OCYIeCTBICHUA
1epexofoB (TpaHcdepoB) CIOPTCMEHOB 1 TPEHEPOB
u3 Kiny6a B Ki1y0;

4. 6oppba Ommmmnuiickoro u ITapanummmii-
CKOTO JIBVDKEHMA C JONIVIHTOM B CIIOPTE;

5. IPOTMBOJEIICTBME XYIUTAHCKOMY IIOBefie-
HJIIO 3pUTeell BO BpeMs CHOPTUBHBIX COPEBHOBA-
HMII, a TaKkoKe AUCHUIUIMHAPHBIM HApYIIEHMAM CO
CTOPOHBI CHOPTCMEHOB, TPEHEPOB, CIIOPTUBHBIX CY-
e, JOIDKHOCTHBIX JINL CHOPTUBHBIX OpTaHU3aL I,

6.  oIpefeNeHne CTPYKTYPbl MeXIyHaPOLHbIX
CIIOPTMBHbBIX OPraHM3aLWI ¥ IIOJTHOMOYMIL UX I7IaB-
HbIX OpPraHOB, paspelleHue CIHOPTUBHBIX CIIOPOB
HOCPEeACTBOM ANCHMIUIVHAPHBIX IIPOLEAYP B paM-
KaxX UX IOPUCAVKIVOHHBIX OPraHOB, a TAKKe Melu-
auyy u apourpaka B CIOPTUBHOM apOUTPKHOM
cyze 1. Jlozanna (KAC)*.

ITo Hamemy MHeHMIo0, lex sportiva pyHKuMOHNPY-
eT B KayeCTBe COCTABHOI 4acTy (MHCTUTYTA) TPaHC-
HAIJIOHAJIBHOTO IJI00A/IHOTO IpaBa — TepMUH ObL
IpeIoKeH aMepuKaHCKuM ydeHbIM D.[[xeccomnom
B 1956 I. 17151 0603Ha4YeHN S He OTPAHNYEHHOTO TOCY-
APCTBEHHDBIMY IPAaHMIIAMI PETYIMPOBAHUA OTHO-
IEeHNIT MeXIY MHANBUAAMIY, OPUAMIECKIMI TINLIA-
MU, TOCYAAPCTBaMM, 00 beVHEHNAMY TOCYapCTB 1
VIHBIMU TPYIIIIaMI, OCYILIECTB/IAEMOrO HAIVIOHA/Ib-
HBIMJ IIPaBUTEILCTBAMM Y HEIIPaBUTETbCTBEHHBI-
My opraHusanyAMu. K 4mciny Takux HenmpaBuTeNb-
CTBEHHBIX OPTaHM3aLMil MOTYT OBITb OTHECEHBI 1
MHOTOYJC/IEHHbIE HEIPaBUTEbCTBEHHbIE OpraHM-
sanuu Onumnuiickoro un IlapanumMmnuiickoro fBu-
JKEHUS, peryupyolye pasHOOOpasHble acleKThl
MEXIYHapOJHOI CIIOPTMBHOM >XM3HM. B uHTep-
nperanym ®.J[eccomna TpaHCHAIMOHATLHOE IIPABO
00befVHACT TPAKIAHCKO-TIPABOBbIE M YTOIOBHO-
IPaBOBbIe ACHEKThI MEXIYHAPOLHOTrO ITyOIMYHOTO
¥l 9aCTHOTO IIPaBa, HAL[VIOHAJIbHOTO ITyOIMYHOTO 1
YaCTHOTO IIPaBa, @ TaKXKe BK/IOYAET VIHbIe HOPMBI,
KOTOpbIe He IOAIAAI0T IOf] CTaHAPTHbIE KaTero-
puu [Jessup 1956:2, 8-9, 106-107]. ITpoueccsi TpaHc-
HAIMOHA/IBHOTO DEryIMpOBaHNA HAOMIONAITCA B
067macTyt MeX/[yHapOIHOI TOPTOBOJ JIeATeNbHOCTI
(oopmmncs MHCTUTYT lex mercatoria), a TakxKe B
(bMHAHCOBOJT ¥ MHBECTULMOHHBIX cdepax, B KOTO-
PBIX HapsAAy ¢ MeXIYHapOAHO-IIPAaBOBBIMM HOPMa-
MM B HUX BOSHUK/IN U TIPUMEHAIOTCA COOTBETCTBEH-
Ho lex finanziaria - COBOKYIIHOCTb HOPM, CO3JaHHBIX
OaHKaMJ M MHBIMM YYaCTHUKAMM TPaHCHAIVOHA/Ib-
HBIX (PVMHAHCOBBIX OTHOLICHWIT 3 Pa3/INYHbIX CTPaH
Mupa (HarmpyMep, HOpMbl YHUPUIVMPOBAHHBIX IIpa-
BIWI 1 00bIYaeB, BHIPAOOTaHHBIX MeXIyHapOHO
TOPTOBOJI 11a/IaTOJ, HOPMBI ME&KOAHKOBCKIX COIJIA-
LeHunit), u lex investionis — COBOKYITHOCTb HOPM, I10-
CPefICTBOM KOTOPBIX PeryIupyrTCcs "IuaroHaabHble
OTHOIIEHNS" MeXJy TOCYyHapCTBaMyU M YaCTHBIMM
MHBecTopamu'.

Jna cucTeMbl TpaHCHALMIOHA/IbHBIX OTHOLIEHUIT
CBA3b BJIACTBOBAHMA C OIIPEJeE/IeHHON TOCyHap-
CTBEHHOI1 TePPUTOPIETL TIepecTaeT ObITh VICK/IIYN-
Te/IbHON M aOCOIOTHOI ¥ IPVMHINII CYyBepPeHNUTETa

1 World Anti-Doping Agency: World Anti-Doping Code. URL: https://www.wada-ama.org/en/resources/world-anti-doping-

program/world-anti-doping-code (accessed 20.06.2022).

" International Paralympic Committee: Handbook. Section 2. Chapter 1.2. IPC Anti-Doping Code URL: https://www.paralym-

pic.org/sites/default/files/2021-01/Sec%20ii%20chapter%201_2_IPC%20Anti-Doping%20Code-%202021%20Final.pdf

cessed 20.06.2022).

(ac-

2 MoppobHee cm.: 3axapoB.a J1./. PaspeweHue cnopog 8 ob1acmu cnopma: y4ebHoe nocobue. M.: MpocnekT. 2021. C.36-38, 80-

108.

3 LlWymnnos B.M. MexdyHapoOHoe sKoHoMu4ecKoe npago: y4ebHUK 01 Mazucmpos. 6-e n3a. M.: lOpant. 2015. C. 218,450.
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CTAHOBMTCA IIOMEXOIA — T10 STOV IPUYMHE COBETCKAs
IIKO/Ia MEX/IyHapOJIHOrO IpaBa [eMOHCTPMPOBaA-
7la BeCbMa CJiep>)KaHHO€ OTHOIIEHMe K KOHLeNLUN
TpaHCHauMoHanpHoro npasa [[llypuranos 1971:48].
HexoTopble BUJHbIE INPENCTABUTENN OTEYECTBEH-
HOJl HayKM MEXIYHapOJHOIO IIPaBa MO-IPeXHeMY
KPUTUYECKM OTHOCATCA K KOHLEIIMM TPaHCHALU-
OHAJIbHOTO IIpaBa, Has3blBasg €ro «IOIUTUYECKUM
(OTHIOZb He IIPAaBOBBIM) MHCTPYMEHTOM paspery-
NUPOBAHUA [IE/IOBBIX OTHOIIEHUII IICEBOIIPABO-
BBIMU cpefcTBaMi» [Benbsammuos 2015:24]. AL
KamyctyH, aHanmmsupyss HOKYMEHTBI, BBIPaOOTaH-
uole Kommccuein OOH 1o rmo6anpHOMY yrpas-
JIEHUIO, BBICKA3bIBAET IIPEIONOXKEHNE O TOM, YTO
KOHIIETIVA I7I06a/IbHOTO YIIPaB/IeHNs He JMIIeHa
CMBICTIA, 3TO «CBOEr0 POJja IPOEKT HOBOJ OpraHu-
3alMM MEXIYHApOJHBIX OTHOLIEHWII, COYETaIOMINIA
KaK MeX/[yHapO/IHO-IIpaBOBble OTHOLIEHMH, B KO-
TOpble BOB/IEUEHBI TOCY/IapCTBA U MEXKYHAPOJHbIE
MEXIIPaBUTENIbCTBEHHbIE OpPraHM3allMy, TaK U OT-
HOILEHNA C MHBIMY YYaCTHUKAMM MeX][yHapOfIHOI
cucteMbl (MeXTYHApOHbIe HEIIPaBUTETbCTBEHHDIE
OpraHMsalyy, TPAHCHAIMOHA/IbHbIE KOPIOpaLUy
u ap.)» [Kamycrun 2010:135] . IToxanyit, Ha coBpe-
MEHHOM 3TaIe Hanbosee yOeXXJeHHBIM CTOPOHHU-
KOM KOHIIENIMII I7100a7IbHOM IIPAaBOBOI CUCTEMBI
¥ II00a/IbHOTO IIPaBa, BK/IIOYAIOIIETO B KauyeCTBe
PEery/IATUBHBIX KOMIIOHEHTOB Ha/IHALIMOHATIbHOE U
TPaHCHAIVIOHA/IbHOE IIPABO, B POCCUIICKOII IIpaBo-
Boil Hayke BpicTymaer B.M. Illymmnos [Illymunos
2002; Mymunos 2016:301-307]". Ilo Haumemy MHe-
HJI0, IIPUMMEHEH)Ee TPAHCHALMOHAbHOIO IIPaBa B
Tex chepax perylImpoBaHusA, Ife IOCYAapcTBa To-
TOBBl YCTYIUTb 3Ty PO/b HEIPaBUTEIbCTBEHHBIM
aKkTopawm, OyfieT TO/IbKO PacIIMpPATHCA, B TO BpeMs
KaK HeOOXOAMMOCTD 1 IOJIb3a HAaJHAIMOHATIbHOTO
IIpaBa BbI3bIBAET CEpbe3HbIE BOIIPOCHL.

3. OyHKIMOHATbHOE B3aNIMOJelICTBYE MEX/Y-
HapoOgHOTO MpaBa u lex sportiva

HecMOTps Ha CBOIO Pas/MYHYI0 IPUPOLY, MEXK-
[YHAPOIHOE CIOPTMBHOe IpaBo u lex sportiva
O/U3KY 110 CBOEMY (PYHKIIMOHAIbHOMY IIpeHa3Ha-
veHno. O6a HOPMATUBHBIX KOMIUIEKCA IIPV3BaHbI
perympoBaTh AeATeIbHOCTh B CIIOPTUBHOI cdepe

* Cm. Takxke: Lymnnos B.M. Ykas. cou. C. 603-604.

Y CMEXXHBIX C Hell 06rmacTsax. B cnydae mexxgyHapop-
HOTO CIIOPTMBHOTO IIpaBa Pery/MpyoleMy BO3/ieil-
CTBMIO TIOfIBEPTraeTCs JIeATEIbHOCTb TOCYAAPCTB 1
VHBIX Ty O/IMYHBIX CyO'bEKTOB IIpaBa, BO BTOPOM CITy-
Yae peraMeHTHUPYeTCs AeATeNbHOCTb PU3NYeCcKIX
mny,  (CIIOPTCMEHOB, TPEHEpOB, IpefCcTaBUTeNel
MEJMIMHCKOTO IIepCOHaNa, MEHEKepPOB, CIIOPTUB-
HbIX areHTOB, IO/DKHOCTHBIX JIAL] HAI[VIOHA/IbHBIX 1
MeX/JYHapOJHBIX CIIOPTMBHBIX OPTaHU3aLNI U Ap.)
Ul HEIIPaBUTEIbCTBEHHDIX OpraHU3aLIi, JeiiCTBYIO-
IVX B CIOpTUBHOM cepe. Paccmorpum noppobHee
BUJBI M TeXHMYeCKMe NpueMbl (QYHKIMOHATbHOTO
B3aJMMOJIEIICTBMA MEXIYHAPOLHOIO CIOPTUBHOTO
npasa u lex sportiva.

Pasepanuuenue cep peeynamueHozo 6030eli-
cMeuUs Kak 8u0 PyHKUUOHATLHO20 63AUMO0ELICEUS
MeHOyHApoOHo20 npasa u lex sportiva

[TepBbiit Buy QYHKIMOHA/IBHOTO B3aMMOJeEl-
CTBMA MEX/YHapOJHOro IpaBa 1 lex sportiva Mox-
HO OXapaKTepu3oBaTb KaK pasrpaHuMyeHye cdep
Pery/IATUBHOTO BO3/IEICTBIA, 0003HAYEHNE CIIeI-
¢budeckux (MCKTIOYNTENBHBIX) IPEMETOB BefleHMs
cropTuBHOrO coobmectBa. OHO ABIACTCA Pe3yb-
TaTOM CTAaTU4eCKOro (IIACCMBHOIO) B3aMMOJEN-
CTBMA MEXJY ABYMA BBILIEYIIOMAHYTBIMM Peryss-
TOpaMy OOIIECTBEHHbIX OTHOUICHUIT U HPOABIIAET
ce0si B YCTaHOBJIEHUM IIpefie/ioB aBTOHOMuM (ca-
MOYIIpaB/IeH)sI) CIIOPTa — IPaHuL] Tex obmacTei, B
KOTOpbIe TOCYIapCTBO WM TOCY/IAPCTBA He BMEIIIN-
BAIOTCA B LE/IAX OCYILIECTB/ICHVA IPaBOBOTO pery-
NMPpOBaHMA CHOPTUBHON JeATeNbHOCTH. B mpegenax
00603HaueHHBIX oO/acTeit lex sportiva BbICTyIaeT B
Ka4yecTBe ENVHCTBEHHO BO3MOXKHOIO pETy/IATOpa.
B oredecTBeHHOI MUTEpaType KOHLENLNA aBTOHO-
MM CIIOPTA JOCTATOYHO XOPOLIO U3Y4YeHa, K MCCIIe-
JIOBaHMIO 3TOJ NMPOOIEMATUKU 00paIjaIich TaKue
y4ensle, kak VI.B. ITonkun, AV IlonknHa (Jlanre-
Ba), A.A. Conosbes, T.E. Menbuuk u ap. [[lonkus,
ITonkmua 2012:109-118; Menpuuxk 2012: 23-32]%.

JIByms cepamu, I7ie aBTOHOMUA CLIOPTA 3aMeTHa
C IIOJTHO OYeBMIHOCTDIO, ABJIAIOTCSA YCTAaHOB/IEHME
HpaBWI B KOHKPETHBIX BUJAX CIOPTA M CaMOCTOS-
TeJIbHOE pellleHMe CIOPTMBHBIMY OpraHU3ALVIAMM
BCEX BOIIPOCOB BHYTPEHHENl JKU3HIU: OIpeie/ieHNe
CBOEJI BHYTPEHHEN CTPYKTYPHI, Lieneit, GopM 1 Me-

> Cm. Takxke: MoHKMHa AM. TocynapcTBeHHOe yrpaBneHne 1 camoynpasneHye B o6nactv cnopta. Ancc. . .. KaHa. lopug. Hayk.
Mockga. 2013; ConosbeB A.A. 2012. CuctemaTn3auma 3aKkoHoAaTeNbCTBa O CMOpTe (POCCUNCKII 1 3apybexHbI onbiT). Ancc.

... A-pa topug. HayK. Mocksa. 2012.
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TOJOB JlesiTeNbHOCTI. He BhI3bIBaeT COMHEHMII JC-
K/TIOYMTENIBHBIN XapakTep HOpM lex sportiva mpm
YCTAHOBJICHVM IIPABIJI UTPBI ¥ TIPABIJI IIPOBEAEHIA
CIIOPTUBHBIX copeBHOBaHuUIl. Hu rocymapcrsa, HI
MeX/YHApOJHblE MEeXIIPaBUTE/IbCTBEHHbIE Opra-
HM3aIMM B 3TOT IIpolLiecc He BTopratorcs. Tak, Ha-
npumep, [IpaBuma urper B ¢pyr6on (anrn. Laws of
the Game) ycranaBnmuBaeT u u3MeHseT Mex/yHa-
ponHbii coBeT GyT60MBHBIX accoumanuii (VIOAB)
(m.1 cr.7 YeraBa MexpyHaponHoit deneparyn GyT-
6oma (PVPA))®. B menax ycTaHOBIeHUS IOPsKa
HOATOTOBKM ¥ IIPOBEIEHNS KPYITHOTO MEK[yHAPOJ-
HOTO CIIOPTMBHOTO COPEBHOBaHMA (B YaCTHOCTH,
yemnuoHata Mupa 1o ¢yroony) OUDA kaxpiblit
pas NpPMHMMAET OT/JEIbHBIA perlaMeHT — HOCIef-
HJMM IIPUMEpPOM MOXKET CITyXMTb PermameHT mpo-
BeieHus Yemmmonata mupa mo ¢yréony 2022 r. B
Karape’.

Poccuiickaa @enepanua B GefepanbHOM 3aKOHE
ot 04.12.2007 . Ne329-®3 "O dusnueckoit Kynbry-
pe u criopre B Poccuiickoit Pepepanyun’ (B pen. oT
06.03.2022 r.) mpoBO3I/IAIIAET «COYeTaHUe TOCYAp-
CTBEHHOTO PETYIMPOBAHNUA OTHOIIEHMIT B 00OIacTy
(bn3nIecKoil KyIbTyphl M CIIOPTa C CAMOPETry/INpo-
BaHMEM TaKUX OTHOLIEHMII CyObekTamMy ¢usude-
CKOJI KY/IBTYPbI M CIIOPTa» B KadeCTBe OFHOTO 13
OCHOBHBIX IIPMHIIMIIOB CBOETO HAIMOHAIBHOTO 3a-
KOHOJIaTe/IbCTBA O (PU3NMYECKOIT KYIbTYpe U CIIOpTe
(m.3 ct.3). B unce nmpas 06111epOCCUIICKMX COPTHB-
HBIX (efiepalinii 3aKOH 3aKpeIisieT IpaBo pazpabda-
TBIBaTh C YYETOM IIPABWI, YTBEP>KIEHHBIX MEXY-
HapOJIHBIMM CIOPTUBHBIMY (efiepaLiysIMIL, TpaBuIa
COOTBETCTBYIOIIVX BUJOB CIIOPTA, U YTBEPXKJATb
HOPMBI, yCTaHAaBIMBAIOLIME IIpaBa, 00A3aHHOCTU
(B T.4. yCTIOBMA Iepexofia) OTAEIbHBIX KaTeropuit
CIIOPTCMEHOB, TPEHEPOB B APYTHe CIOPTUBHBIE KITy-
Obl MM uHble (U3KYIBTYPHO-CIOPTUBHbIE Opra-
HM3ALVM) U CIIOPTUBHbIE CAHKIMYU I/ CyOBEKTOB
(b13MIecKoit Ky/IbTypbl U CIIOPTA, MPU3HAMMINX Ta-

Kue HOpMBI (1.5 4.1 cT.16), a TakXe MpaBo paspa-
0aThIBaTh U YTBEP>KAATh MONTOKEHN (per/laMeHThl)
0 COpeBHOBAHMAX IO TOMY BUJY CIIOPTa, KOTOPBII
obmepoccuiickue CHOPTUBHbIE OpPraHU3ALVIN TIPU-
3BaHbl pasByuBaTh (.1 4.1 cT.16)". B 6071€e mmpo-
KOM CMBIC/IE CaMOYIIpaBJIeHUe SABJIACTCA OFHUM M3
IPVHLUIIOB CO3JAHNUA U AeATEIbHOCTY BCeX 00Ie-
CTBeHHbIX 0ObenyHeHmit B Poccuiickoit ®enepa-
LMY, BK/IKOYasA OOLIEPOCCUIICKME M PeTVOHa/IbHbIe
cnopTusHble Qenepanyu. B OenepanbHoM 3aKoHe
oT 19.05.1995 1. Ne82-®3 "O6 0011eCTBEHHBIX 00b-
egmHeHusax' (B pex. ot 30.12.2020 r.) 3akpemnieHo
TIOJI0)KEHIE O TOM, YTO OHI «CBOOOIHBI B OIIpefierne-
HIU CBOEIT BHYTPEeHHel CTPYKTYPBI, Lierelt, GopM u
METOZOB CBOET fleATenbHOCTIM» (CT.15)%Y.
VckmounTenbHO TOCpeacTBOM HOpM lex sportiva
PeryIMpyloTcsi M BOIIPOCHI BHYTPEHHEN >XM3HU
MeX/YHAPOJHBIX CIOPTVUBHBIX OPraHM3ALMIL: OHM
ONpeNeNAIT CTPYKTYPY 3TUX OpraHM3ALVil, Ipo-
1iecc popMMUpPOBAHIS UX ITIABHBIX OPIaHOB (BBIOOPHI
4JICHOB JIM VX Ha3Ha4YeHNe BBILIECTOAIVIMY Opra-
HaMI), 8 TAKKe UX MOMHOMounsA. PaccMoTpuM, Kak
OIIpefieNiAeT CTPYKTYPY OpraHmsanuyu Ycras Mex-
nyHaponHoi Qepepanyn ¢yrbéoma B pex. 2021 T
OVIDA sasngerca acconuanyein, obmafaoleil cra-
TYCOM HEKOMMEpYecKOil OpraHus3alyu Ha OCHO-
BaHmn cT.60 Ipaxxmanckoro kopekca Ilseinapun
(ct.1 YcraBa). Ona o6begunseT 211 HalMOHAIbHBIX
dbenepanuii, KOTOpble IPUHAITCA €10 KaK KOHTPO-
nupytouye GpyTdon B COOTBETCTBYOLIMX CTpaHax™.
B Poccum B KadecTBe €JVHCTBEHHOJ IIPU3HAHHOIN
OVIDA HaumoHANBHOI OpraHM3ary, obecreynBa-
IOI[ell KOHTPOJIb 3a pasBuTiieM QyTbONa, ABIAEeTCA
Poccumiickuit pyr6ombhbIi coo3 (POC)*. Crpykry-
py VDA obpasyioT crefyrome oprassl, mpegyc-
morpenHble YcraBom: Konrpecc (c1.25-32), Coset
(cT.33-34), npesupent OVIDA (ct.35), mpencTass-
IOLINIT OPTaHM3ALUIO B e¢ BHELIHNX CBA3AX U Ipef-
CeflaTe/lbCTBYIOIIMII Ha 3acefaHuAx KoHrpecca n

6 FIFA Statutes. May 2021 ed. URL: https://digitalhub.fifa.com/m/7e791c0890282277/original/FIFA-Statutes-2021.pdf (ac-
cessed 20.06.2022).

7 FIFA World Cup Qatar 2022 Regulations. May 20, 2021 URL: https://digitalhub.fifa.com/m/2744a0a5e3ded185/original/
FIFA-World-Cup-Qatar-2022-Regulations_EN.pdf (accessed 20.06.2022).

'8 DepepanbHblii 3akoH oT 04.12.2007 N2329-03 (pea. ot 06.03.2022) «O pur3nyeckon KynbType 1 cnopTte B Poccuinckoi
®epepauun». — CnpasoyHo-npagosas cucmema «KoHcysiemanm [toc». JocTyn: http://www.consultant.ru/document/cons_
doc_LAW_73038/ea5b5d07050aaa9b00d5fb74b5e4d8fe2cb0a%ec/ (nata obpalieHms: 23.06.2022).

1 ®epepanbHbIf 3aKoH 0T OT 19.05.1995 1. N282-D3 (B pef. o1 30.12.20201.) «O6 06LecTBEHHBIX 06beANHEHUAX» — CNPABOYHO-
npasosas cucmema «KoHcynemanm [llnroc». Joctyn: http://www.consultant.ru/document/cons_doc_LAW_6693/31848c5e87
869d558faa2dda5f92f21c23cb4efa/ (nata obpalyeHus: 23.068.2022).

2 FIFA. URL: https://www.fifa.com/about-fifa (accessed 23.06.2022).

21 Poccuincknin dyToonbHbIN cotos. JocTtyn: http://www.rfs.ru/ (nata obpatueHus: 23.06.2022).
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Coseta; [eHepanbHblii cekpetapnar (cT.36 Ycrasa),
BO3ITIaB/IsieMblil [eHepanbHbIM cekpetapeM (cT.37),
7 HOCTOSIHHBIX KOMUTETOB, NOAOTYeTHbIX CoBeTy
(cT.39-46), 4 He3aBUCUMBIX KOMUTETA, M30MpaeMble
KoHrpeccoM, B TOM uncrie 3 OPUCANKIVOHHBIX Op-
raHa - JucuumamMHapHblil komuteT, KommreT 1o
aTuKe U AnemrAnyoHHbl komurer (cr. 49-53), a
takke OyTOONBHBI TPUOYHAI- HOBBII OpraH /s
paspelieHnss cropoB B Mupe ¢yTboIa, MpUCTY-
NVBIINIT K IPAKTUYECKOI IeATeIbHOCTI 1 OKTAOPS
2021 r. [3axaposa JI. 2022: 408-412].

Haumnas ¢ 1990-x rr. ynoMmHaHme 06 aBTO-
HOMMM CIIOPTa IPUCYTCTBYeT BO BCEX IPOIPaMM-
HbIX JokyMeHTax CoBera EBpombl, MOCBAIIEHHBIX
criopry [Chappelet 2010:16]. B pexomenpanmu CM/
Rec(2011)3 Komutera MyuHucTpoB Cosera EBpomsr
0XapaKTepV30BaHbl OCHOBHbIE YEPTHI €BPOIENICKOI
KOHLIETIIIM aBTOHOMMM cropTa (aHIL. autonomy of
sport). HenpaButenbcrBeHHble HeKOMMepuecKue
CIIOPTMBHbIE OpraHM3alUM OOTAJAIT CIIEMYIOLIN-
MM IIpaBaMy: CBOOOIHO yCTaHABIVBATb, N3MEHATD
U TOJIKOBATb “TIpaBM/Ia UIPbl B CBOEM BUJie CIIOP-
Ta, JIEMOKpAaTH4YecKuM o00pa3oM BbIOMPATb CBOUX
pykoBoamTeneii 6e3 BMeLIaTeNbCTBA TOCYAAPCTB
WIM TPETBUX CTOPOH, COTPYJHUYATb C OpraHaMMm
TOCYapCTBEHHOI BJIACTM, YTOOBI YACHUTD TONKO-
BaHMe IPYMEHVIMOJ NpaBoBoil 6assl 1 fp. (m.1)>.
Ha KoHQepeHIMAX MMHMUCTPOB IO fiellaM CIIOpTa
Coseta EBpoIbI IPUHNMAITCA PeKOMEHATe/TbHbIE
aKTbI, KOTOPbIE CITY>KaT FOPUANIECKIM 1 STUYECKIM
OPUEHTMPOM IIpY BHIPAOOTKE TOCYapCTBEHHOI MO~
JIUTYKA B 0O/IACTY CIIOPTA C JO/DKHBIM yBaXKEHUEM
IpMHIUIIA aBTOHOMuu cropra. Tak, EBpormerickas
CIOPTUBHAA XapTHs, HbIHE [ENCTBYIOLAsA B CBOEN
pemakiym ot 13 oktsa6ps 2021 I., COEep>XUT yIo-
MMUHaHME O aBTOHOMHBIX IPOIleccax MpUHATHA pe-
IIEeHNIT CHOPTUBHBIMU OPraHM3ALMAMY, A TAKXKe O

HeoOXOAMMOCTY B3aMMHOTO YB)KEHMA IPaBUTENIb-
CTBaMU U CIIOPTMBHBIMM OPTaHU3ALNAMMN PeIleHNi
Ipyr mpyra (1.3 ct.4)®.

C 2011 r., xorga Espomnerickuit Coros (EC) Ha-
4ajl IPOBOAUTDL €IMHYI0 IOMUTHUKY B CIIOPTUBHOM
cepe, npuHNMas Kaxpble yeTbipe ropga Pabounit
wian EC B o6mactu crnopra, yBaXnUTeIbHOE OTHO-
IIeHNe K KOHIeMIMY aBTOHOMMM CIIOpTa ¥ IIpuU-
3HaHJeE ero CIennUIHOCTY HAOMIONAITC U B [O-
kyMmeHTax EC. YiomnHauume o «crenyuduke cropra»
(anrm. specificity of sport) mpucyTcTByeT B KaXXoMm
Pa6ouem mmane EC B obnmactu cnopra (mHa 2011-
2014 rr., 2014-2017 1., 2017-2020 rT., 2021-2024 IT.),
yTBepKHaeMoM pesomonneir Cosera EC u mpen-
CTaBMTeJIell NPaBUTENbCTB TocyAapcTB-uieHoB EC.
Taxk, Hanpumep, B 1.2 YeTBepToro pabodero niaHa
EC B o6mactu ciopra Ha nepuop ¢ 2021 mo 2024 rr.*
B OYepefIHOJ pa3 BOCIIPOMU3BOAUTCS IIOTIOXKEHME U3
ct. 165 JloroBopa o ¢yHkunonuposanuu Esporeii-
ckoro Corosa o Tom, uto EC 6yzet «cmocob6cTBOBaTD
HPOJIBIDKEHNIO €BPOIENCKMX CIOPTUBHBIX IeH-
HOCTel1, IPMHMMas BO BHMMaHMe CIelU(pUIecKyo
IPUpPORY CIOpPTa, 06asMpoBaHME €ro CTPYKTYp Ha
II0OPOBOJIBLHOII AEATENbHOCTYU M €T0 COLVAIBHYIO 1
06pas3oBaTenbHyI0 GPyHKIMM»>.

C EC tecHo corpypHuyanT EBpomnerickie onmum-
mmiickue kommtetsl (EOK) - mexpyHaponnas He-
IPaBUTEbCTBEHHAs OpPraHM3aIysA, oObeyHALIasA
IATBECAT HAIMOHATbHBIX OTVMIINIICKMX KOMUTETOB
rocyziapcts EBpomnbl, Brodas OnMMOnizcKmii KoMu-
teT Poccun®. B 2011 . Oduc EOK B EC nogrorosnn
«PykoBopcTBo 1o nomrrke EC B obmacty criopray,
KOTOpOe ObI/IO CYIIIeCTBEHHO PACIIMPEHO U JOTIOJTHE-
HO B HOs16pe 2017 . B ero mepBoii rase «IIpaBoBbie
PaMKM ¥ OCHOBBI CIIOPTMBHOI HOTUTHUKI» OcO60e
BHUMaHUe Ye/nAeTCs TaKMM KaTeTopyAM, KaK «aBTo-
HOMVISI CIIOPTa» U «CrieruKa cropTa»?.

22 Council of Europe: Recommendation CM/Rec(2011)3 of the Committee of Ministers to member states

on the principle of autonomy of sport in Europe. Adopted by the Committee of Ministers on 2 February 2011. URL: https://
search.coe.int/cm/Pages/result_details.aspx?Objectld=09000016805b4d00 (accessed 24.06.2022).

2 Council of Europe: Recommendation CM/Rec(2021)5 of the Committee of Ministers to member States on the Revised Euro-
pean Sports Charter. Adopted by the Committee of Ministers on 13 October 2021. URL: https://rm.coe.int/recommendation-
cm-rec-2021-5-on-the-revision-of-the-european-sport-cha/1680a43914 ((accessed 24.06.2022).

24 EU: Resolution of the Council and of the Representatives of the Governments of the Member States meeting within the
Council on the European Union Work Plan for Sport (1 January 2021-30 June 2024). URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:42020Y1204(01)&from=EN (accessed 24.06.2022).

% Treaty on European Union (Consolidated version 2016). URL: http://eur-lex.europa.eu/collection/eu-law/treaties.html (ac-
cessed 24.06.2022).

% European Olympic Committees (EOC). URL: https://www.eurolympic.org/enocs/ (accessed 24.06.2022).

¥ EOC: Guide to EU Sport Policy. URL: https://euoffice.eurolympic.org/files/guide_to_EU_Sport_Policy-paginas-1-13.pdf (ac-
cessed 24.06.2022).
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Hnmepepenyus peeyiAmusHoIx yCUnuti kax 610
PYHKUUOHATILHO20 83AUMO0CTICIBUS MeNOYHAPOO-
H020 npasa u lex sportiva

B wmHoroumcneHHelx cdepax yenoBedecKoit
KU3HEIEATEebHOCTY MEXIyHapOHOe IIpaBo 1 lex
sportiva BCTymaloT B JMHaMu4yeckoe (aKTMBHOeE)
B3aJIMOJIEICTBME, CYTh KOTOPOTO 3aK/II0YaeTCs B
MHTepGEPEHIMN PETyIATUBHBIX YCUINI — «B3au-
MOIIPOHMKHOBEHNUM, B3aMMOOOOTAIlleHNN 1 B3a-
VIMHOM HE/IVHEITHOM YCWICHUM» MEK[YHapOJHOTO
CIIOPTMBHOTO IIpaBa u lex sportiva®. Tocynapcrsa Ha
HAIlMIOHA/IBHOM YPOBHE U ME@XIIPaBUTE/TIbCTBEHHbIE
OpTraHM3ALVM VIV MHTErPAlMOHHbIe 00beVIHeHNA
Ha MEX/YHapOJHOM YpOBHe 0003HA4alT B CBO-
VX HOPMATVBHBIX aKTax c(epbl, IpefCTaBIAIINe
B3aJIMHBII1 MHTEPeC /1A CYBEPEHOB 1 CIOPTUBHOTO
coo0IecTBa U MO3TOMY IHOABEPTraIOIMecs «IBOIi-
HOMY» HOPMAaTMBHOMY perynupoBaHuio. Bropoii
BUJ (YHKLMOHATBHOTO B3aMMONENCTBUA MEXIY-
HapOJIHOTO IpaBa 1 lex sportiva BbI3bIBaeT y MCCie-
JloBaTeseil 0COOBII MHTepeC, IIOCKOMBKY OH HOCUT
HPaKTUKO-OPYEHTVPOBAHHbII XapaKTep.

B kauecTBe /MMIIb OZHOTO IpUMepa yKaKeM Ha
Le/blil PR, cdep «IBOIHOTO» HOPMATHBHOTO Pery-
nmpoBaHus, 0603HaueHHBIX B UeTBepTOM pabouem
mwiaHe EC B obmactu cnopta. B m.4-5 Yerseproro
pabouero mnana EC B 06/1acTy ciopTa nepedncieHsl
obmenomtudeckne npuopurersl EC, nocTivkeHmo
KOTOPBIX MOXeT croco6cTBoBaTh ciopt. Ilo pagy
YKa3aHHBIX HAIIPaBICHUII NEATEIBHOCTY PETy/Iu-
pylolliee BO3/EIICTBYIE OCYLIECTB/IAIT Y CAaMU CIIOp-
TUBHbIE OPraHM3ALVIN: HPENIPUHUMAITC YCUINA
IO TIONY/IApPU3ALUN 340POBOro 00pasa >KU3HU, pa-
60Te ¢ MOJIOZIEXDI0 M JIMIAMU C MHBAINIHOCTBIO
(obecreyeHNy MHKIIO3MBHOTO MOAXO0MA), PeLIeHNI0
COLMA/IBHBIX BOIIPOCOB, 00eCIIeUeHNI0 PaBEHCTBA, B
T.4. T€HJIEPHOTO PaBEHCTBA, BCeOOLIeil 3aHATOCTH,
OXpaHe OKpYy>Kawllell cpefpl Bo ucnonHenue Ilo-
BECTKM JHA B OOJACTM YCTOIYMBOIO PAasBUTHUSA Ha
nepuop no 2030 ropa u o ap.”. B xone auHammde-
CKOTO B3aMMOJIEVICTBYA MEX/YHAPOJHOTO IIpaBa 1
lex sportiva mpencTaBsgeTcss BOSMOXXHBIM YKa3aTb,
KaKoJl U3 PEeryl1ATOpOB UIPaeT pob CBOEOOPa3HO-
ro «JIOKOMOTVBa». IIpu atoM ABa dakTopa MOXKXHO
Ha3BaTh OIPENE/NAINIMMA: UCTOPUYECKOoe IIep-

28 ConoBsbeB A.A. YKas. cou. C. 34, 276, 280.

BEHCTBO - Ha4ya/J0 HOPMAaTMBHOTO pPerylIMpOBaHMA
OIIpeJie/IeHHBIX MPOLIECCOB CIOPTUBHON JKM3HM, a
TaKKe KayeCTBO ¥ KOJIMYECTBO HOPMATVBHBIX aK-
TOB, IPYHATBIX B onlpefienienHoit cdepe. Tak, Hanpu-
Mep, 60pbba ¢ JOIMHIOM B MEXXIYHAPOJHOM CIIOPTE
OblIa MHMIMMpPOBaHa B paMKax lex sportiva. IIpo-
TUBOJENCTBIE NOINMHIY Ha4yajnoch eue B 1960-e IT.
XX Beka. B paMKax MeX/1yHapOJHOTO ¥ HallMIOHA/Ib-
HOTO CIIOPTMBHOTO IIpaBa PETYIMpPOBaHUE CTANIO
OCYIIECTB/IATHCA IO3Hee B LE/IAX HOANEPKKN YCHU-
JINIA, TIPeATIPUHMMAEMBIX HAallMOHA/IbHBIMYU aHTUJIO-
OMHTOBbIMU opranusanuamu u BAJIA. B nactos-
niee BpeMsA NPOTUBOMEIICTBYE NOIMHIY- IIOXKAYIA,
e[IMHCTBEHHBII, HO BeCbMa YOeIUTEeIbHBII IIpUMep
MHTepGEPeHINN PeryIATUBHBIX YCWINIL, Hadalo
KOTOpOJI ObUIO IONIOKeHO akTamy lex sportiva. B
3TOII cepe NPUHATO MHOXKECTBO aKTOB lex sportiva
U JBe MEeXJyHAapojHble KOHBeHIuY — KoHBeHImA
Cosera EBpomsl 0 60opbbe ¢ ZOMMHIOM B CIIOpTE
1989 r. 1 Mexxnynapopnas xonsennua IOHECO o
6opnbe ¢ fonmHroM B criopre 2005 T.

B MHBIX 06/1aCTAX, YMCIIO KOTOPBIX CYILIeCTBEHHO
Oosblile, Beylas pob B OCYLIECTBICHUN Pery/u-
pOBaHNUA NPUHAISKUT TOCYAAPCTBAM, IPUHMMA-
IOLIVIM IIPaBOBBIE AKTbl, KOTOPbIE CHIOPTUBHBIII MUP
ileTaM3NpyeT C Y4eTOM CHeUMPUKY KOHKPETHOTO
BUJA CIOPTa, YCTAHAB/INBAsA MepPbl JUCLUIUIMHAP-
HOJI OTBETCTBEHHOCTY 3a JOIYIIEHHbIe HAPYIIEeHNA.
Tax, He0OXOMOCTb IEPBOCTEIIEHHBIX [0 3HAYNMO-
CTU YCHU/IWI TOCY/IaPCTB Y IPMOPUTETHDII XapaKTep
BBIPaOOTaHHBIX MM HOPM MEX/IYHAapOJHOTO IIpaBa
CTaHOBMTCS 3aMETHOJ Ha TaKMX HAIIPaB/ICHNAX, KaK
BBIPabOTKa MEXX/IYHAPOIHO-IIPABOBBIX OPYEHTIPOB
B 00/1aCTI IPOTMBOMEIICTBIA M3MEHEHNIO K/IVIMATa,
6opbba ¢ KOppyIILyell ¥ MHOJ IPEeCTYIHOCThIO B
CIIOPTUBHON cdepe (IIpuBIeYeHNe K aMUHUCTpA-
TUBHOI M/IY YTOJIOBHOJ OTBETCTBEHHOCTH 3a Opra-
HM3AIMI0 JOTOBOPHBIX MaT4eil, MIHOe MaHUITY/IVPO-
BaHJe pe3y/IbTaTaMy CIIOPTUBHOIN JeATeTbHOCTH,
XY/IMTAaHCKOE TOBefieH)e CIIOPTMBHBIX 0O/Me/Nblin-
KOB U T.1.)*, IIlepBble MOIBITKY BHEAPEHMS MEX/Y-
HapOJHbIX CTaH/JAPTOB IIO 3alllUTe IIPaB YelOBeKa
Y PaclpoCTpaHeHMe UX AeVICTBYA Ha CIOPTMBHOE
coobecTBo. OTHOIIEHNS B 9TUX chepax B IEPBYIO
odepefib PEeryIMpyloT MeXAYHapOJHOe 1M HaIuo-

2 EU: Resolution of the Council and of the Representatives of the Governments of the Member States meeting within the
Council on the European Union Work Plan for Sport (1 January 2021-30 June 2024). URL: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:42020Y1204(01)&from=EN (accessed 24.06.2022).

% MeckoB A.H. Chopm u npomusonpasHoe nogedeHue: y4ebHuk. M.: MpocnekT. 2017. C.101-112, 184-185, 190-191, 203-215.
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Ha/IbHOE CIIOPTUBHOE IIpaBo, lex sportiva cimepyer
B (papBarepe ycumii, IpeAnpUHIMAaeMbIX TOCyAap-
CTBaMIL.

Ha coBpeMeHHOM 3Talne MHOTUe OTe4eCTBEHHbIE
IOPUCTBI-MeX/YHAPOIHVKM, IIOfIBEPrass OCMBICIIe-
HMIO BOIIPOCHI COOTHOIICHMA U B3aMMOJENCTBUA
MEeX/[YHApOJHOTO I HAIMOHA/IBHOTO IIpaBa Kak
CaMOCTOATE/IbHBIX TIPABOBBIX CHUCTEM, AT 00bsiC-
HEHNA TOTO, KaK QYHKI[VIOHNPYeT MEXaHU3M COIIa-
COBaHNA HOPM MEXJ[yHApOJHOTO 11 HAI[VIOHA/IbHOTO
IpaBa, MpUOeraoT K KOHIENIVAM MMIIeMEHTaLl N
MeX/JYHapOJHOTO ITpaBa Ha HAIMOHA/IbHOM YPOBHE
(«mporjecca MOMOIIY HAI[VIOHAILHOTO ITPaBa UCIOJ-
HEHJI0O HOPM MeXZYHapOJZHOro npasa») [Mionep-
coH 1982:74], meiicTBus u peanusanyun (MCIOIb30-
BaHNA) HOPM MEX/YHApOJHOTO IpaBa B IPaBOBOII
cucTeMe KOHKPETHOro rocygapctBa [Mapoukun
2011]. IIpencraBuTeny HAaHHBIX IIOAXOROB IIO/IAra-
10T, YTO IIOf] COIIACOBAaHMEM HOPM MEXYHapOf-
HOTO JI BHYTPUTOCYJAPCTBEHHOTO IIpaBa CIIEfyeT
HOHVMATb He MPOCTYI0 «COBOKYITHOCTD Pa3/IMYHBIX
CPeACTB IOPUANYECKOI TEXHUKY, MMEIOINX LIe/IbIo
HajiefieH)ie HOPM MeX/YHapOJHOTO IIpaBa CUJION
HOPM IIpaBa HAIL[JIOHA/IIBHOTO», a BeChb «KOMIIIEKC
MepONpUATIIL, HAIIPAB/IEHHbIX Ha IIPM3HAHME 0pU-
JIYeCKOJ CUJIbI ¥ OpPTaHU3ALMIOHHOE obecredeHe
OCYIIECTB/IEHNA MEXIYHAPOLHbIX IIPAaBOBBIX HOPM
BHYTPU IIPaBOBOJI CUCTEMBI TOCYAPCTBA», IpUYEM
3TV MEpPONPUATUA MOTYT BapbUPOBATbCA B 3aBUCHU-
MOCTHU OT BUJia HOPM, TIPeMeTa U LIeIN Peryinpo-
BaHus.

Tem He MeHee 1A XapaKTepUCTVMKU JUHAMMYE-
CKOTO acIeKTa (QyHKIMOHAIBHOTO B3aVIMOAICTBIA
MEeXIYHapogHOro mpaBa 1 lex sportiva MbI Oymem
OCYILIECTB/IATb aHANN3 C VICIIO/Nb30BAHNMEM OCHOB-
HBIX ITIOCTY/IATOB IPEMUIeCTBOBABIIE} ITOAB/ICHIIO
STYX KOHIIETLVIT TeOpMY TpaHCHOpMALVN, KOTOpas
HpeCcTaB/IsieTcs HaM Ooree yOemyuTenbHOI IpuMe-
HITE/IBHO K M3y4aeMoil TeMe. Bo-1epBbIx, Kak ObI10
II0Ka3aHO BBILIIe, MEXXYHAPOZHOE CIIOPTUBHOE TIpa-
BO (popmupymomascs OTpacib MeXLYHapOZHOTO
npasa) u lex sportiva (HOpMaTHBHBII IIOPSIOK, OC-
HOBAHHBII1 Ha HEIIPaBOBBIX HOPMaX, CO3[JAHHBIX He-
IPaBUTENbCTBEHHBIMY Opranyusanyamy OmmmImii-
ckoro u IlapanmuMnuiickoro ABVDKEHUA, VHCTUTYT
TPaHCHALMOHATIBPHOTO IVIOOA/IBHOTO IIpaBa) IIpef-
CTaB/AIT CO00Il [iBa Pas3MYHBIX 11O CBOEN IpuU-
pone ¢eHOMeHa, jBa HOPMATUBHBIX 00pa3oOBaHN,

HPVMHIUINATPHO OTINYAIOIINXCA MEXIY o001 110
HpefMeTy PeryIMpoBaHius, CyObeKTaM, CO3AI0MM
TaKye HOPMBI, UCTOYHUKAM MX 3aKPEIULTIOLIVM.
OHM He HaXOJIATCA B OTHOIICHMAX CONOAYMHEHNA.
Io sTON1 MpuYMHe A1 NpUJaHUA HOPMAM MEXLY-
HapOJHOTO IIpaBa HOPMATMBHONM CWJIBl B paMKax
lex sportiva, paBHO Kak M I IpUAHUA HOPMaM
lex sportiva ropupmyeckoil Cuibl B MeXZYHapOf-
HOM IIpaBe HOPMBI KaXXJJOTO 13 BBIIIEYIOMAHYTBIX
HOPMATVBHBIX NOPALKOB JO/DKHBI IIOIABEPIHYTHCA
tpancdopmaryu. B kaxgom cnydae Tpancdopma-
VA OCYLIECTB/IAETCA IOCPENCTBOM HPMHATHUA CO-
OTBETCTBYIOLIETO TPAaHCPOPMALIOHHOTO HOpPMa-
TUBHOTO aKTa.

C.B. Yepunuenko, paccMaTpuBaBIIUII IIpoLiecc
COI/IACOBAHMA BHYTPUTOCYAAPCTBEHHOTO Y MEXLY-
HapOJIHOTO ITpaBa yepe3 IPU3MY Teopuu TpaHcop-
Maluy, B cBoeM (PyHZaMEHTa/JbHOM Hay4HOM Tpy-
ne «Teopus MeXIYHapOZHOTO IpaBa» IPeIOKIII
HECKOJIBKO TOAXOfI0B /A K/IacCU(UKALUY BUIOB
tpancdopmaryn. Ecnu B kavecTBe Kmaccudukanm-
OHHOTO KPUTEPUA pacCMaTpUBAETCA IOPUANKO-TeX-
HUYECKMI IIPYEM, VCIIONb3YeMBbIII I JOCTVKEHNS
e/t TpaHCPOpPMALUM, TO MOXKHO BBIICIUTD TPU
BUJIa TPaHCHOPMALIUIL: UHKOPNOPAUUIO, TleUmMUMA-
yuro, omcoiiky [UYepunaenko 1999:155-162]. Taxas
K1accuyKaLuA TpeACcTaBAAeTCA MONe3HON M IpK
M3Y4YEHUM IIPOLeCCOB (YHKIMOHATIBHOTO B3aVMO-
JIeVICTBUA MEX/YHAPOJHOTO CIIOPTMBHOTO TIpaBa 1
lex sportiva, XoTs McIONb30BaHUE JAHHBIX TEPMU-
HOB B HOBOM KOHTEKCTE TpeOyeT CBOEro IOACHEHNA.

Mpr GymeM paccMaTpyBarh Ipolecc (GyHKIM-
OHA/IPHOTO ~ B3aUMOJEVICTBUA  MEX[YHApOJHOTO
CIIOPTMBHOTO IIpaBa 1 lex sportiva B ounamuueckom
acreKkTe B 00OMX HAIpaB/lIeHNsX - Kak TpaHcdop-
MaIMI0 HOPM MEX/[YHApOJHOTO IIpaBa B HOPMBI lex
sportiva u Kak TpaHcpopMmaiyio HOpM lex sportiva
B HOPMBI MEXX/[YHAPOJHOTO IIpaBa B psAje CIy4Yaes.
IIpu sTOM CrIefyeT XapaKkTepu30BaTh He TOMbKO TeX-
HIYEeCKMe CIIOCOOBI, HaJe/AoIe HOPMbl MEXY-
HapOJIHOTO IIpaBa HOPMAaTMBHONM CHUJIOM B PaMKax
lex sportiva mnmu Hajensouye HOPMBI lex sportiva
IOPUAMYECKON CUJIOV B MEXYHAPOHOM IIPaBe, 4To
BCTpPeYaeTCs Topas/o pesxe, HO 1 MepbI OpraHM3al-
OHHOTO O0ecCIeveHNs TaKOl MaTepyanbHOl TpaHC-
¢dbopmanum: B Gpoxyce 1CCIefOBaTENBCKOTO BHUMA-
HMA JO/DKHBI OCTAaBaThCS OPraHbl ¥ OpraHU3alvy,
CIIOCOOCTBYIOLIVE STOMY IIPOLIECCY, HOPMATVBHbIE

3 I'aBpw'los B.B. MemnyHaponHaﬂ N HauWMOHalbHble NpaBOBble CUCTEMbBI: MOHATVE W OCHOBHbIE HaMNpaBneHnA

B3aumopencTama. lucc. ...a-pa opug. Hayk. KasaHb. 2006. C. 14.
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JIOKYMEHTDI, JIeXKalllie B OCHOBE MX JieATeIbHOCTH,
UX CTPYKTYPa U IIOJTHOMOYNA.

Mnxopnopayus B TOM BUfe, Kak ee monuman C.B.
YepHndeHko, npeprosnaraeT NpMHATHE HALMOHAb-
HOTO 3aKOHA WIM IIOfI3aKOHHOTO HOPMATMBHOIO
IIPAaBOBOTO aKTa, BHEIIHE MJIEHTMYHOIO MEXIyHa-
POJJHOMY JIOTOBOPY, IIOBTOPSIOILEIO €r0 Ha3BaHMUE,
CTPYKTYpPY M HOPMYIMPOBKU. DTO MOXET IPONC-
XOZUTD MO0 Ha OCHOBe TPaHCHOPMALMOHHOI HOP-
MbI 001Iero XapakTepa, B COOTBETCTBUMU C KOTOPOIi
BCe JJOTOBOPbI IAaHHOTO IOCYApCTBa MM UX YacTb
paccMaTpuBalTCA B KayecTBe BHYTPUTOCYHAp-
CTBEHHBIX IIPAaBOBbIX aKTOB, 1100 Ha OCHOBE CIIeIIN-
aJIbHOTO pellleHNs KOMIIETeHTHOTO OpraHa rocyjap-
CTBEHHOJ BJIACTH, HAJIE/IAIOIIETO MEXK/YHAPOIHDII
JIOTOBOP CMJION HAallMOHAIbHOTO IIPAaBOBOTO AKTa.

TepMuH «MHKOpIOpaluA» BIIOJHE IPUMEHUM
U i 0003HaYeHNUA IpOLecca IMPUHATUA MEXIY-
HapOJIHO-TIPaBOBOT0 AKTAa, UIEHTUYHOIO II0 COofiep-
)KaHUIO JIOKYMeHTy lex sportiva, moBTOpAmOIero
€ro CTPyKTypy u GopMymmpoBku. B kadecTe Ta-
KOT'0 IIpYMepa YKaKeM Ha IIpyMep B3aMOJeCTBIA
MeX/JYHapOJJHOTO CIIOPTMBHOTO ITpaBa 11 lex sportiva
B cdepe IPOTUBOJEICTBIA AONUHTY. B HacTosmIee
BpeMs NPWIOKEHMAMM K MeXIyHapogHO! KOH-
Beniyu JOHECKO o 60pb6e ¢ jonmHrom B criopre
ot 19 okTa6ps 2005 T., MMEIOIMY 00513aTe/IbHYIO
OPUIMYECKYI0 CUTY [yl TOCYlapCTB-Y4acCTHMKOB
KonBeniuy, mnpoBo3rianeHsl MexyHapogHblil
CTaH/]apPT O 3aIpPEIjeHHBIX CYOCTAHIMAX U METO-
Jax M MeXIyHapojHblil CTaH[APT O Bblfade pas-
peLIeHnit /IS TepalleBTUYeCKOT0 VCIIONb30BaHMA,
npuHATele BAJIA B pasBuTue nonoxenuit Bcemup-
HOTO aHTUJJONMHTOBOrO Kofiekca. Oba mpunokeHns
UJIEHTUYHbI 110 CBOEMY Ha3BaHUIO U COflep>KaHMIO
Ileppomy n Bropomy Mex[yHapOJHbIM CTaHAAp-
TaM BAJTA cOOTBETCTBEHHO.

JHKOpHOpanyA MOKeT BCTPEYaTbCs U B paMKax
HOPMATMBHOTO Hopsaka lex sportiva B curyanusx,
KOTJIa B CTTy4ae IIPUHATYA OJHOTO akTa lex sportiva
IPONCXOJAT COOTBETCTBYIOLIME U3MEHEHNUA B IHOM
nokyMmeHTe lex sportiva. IIpumepom Takoil «BHY-
TpeHHell» aBTOMATUYeCKOl TpaHchopmarym (MH-
KOPIIOpAINI) MOXKET CIYXXUTb yKazaHue B CT. 5.3.2

vactyt I AnTnponuurosoro kogexca MIIK (B pen. ot
1 auBaps 2021 I.) Ha TO, YTO HONIPaBKM, BHECEHHbIE
BAJTA BOo BceMupHBINI aHTUIONMHIOBBIN KOHEKC,
3ampeleHHblil CIICOK 1/1my 060 fpyroit Mex-
IYHApOJHbIN CTAaHZAPT K BceMupHOMY aHTUIONNH-
TOBOMY KOJIEKCY, BCTYNIAIOT B CU/Ty aBTOMATUYECKM
B HOpAJKe, ycTaHOB/IeHHOM BAJIA u 4To Takue 1o-
npaBky 6yAyT 00s3aTe/IbHBIMU JUIS BCEX JIALY, MOf-
nagaomux nop geiicreue Komekca MIIK 6e3 manb-
Herimmx popmanbHocTeit”. Keraty, B cT.4.1 Tekcra
npepbinyieit pegaxkuny Kogexca MIIK (B pep. ot 1
urons 2020 I.) HaNpsAMYIO MCIO/IB30BAIACh TEPMUH
«MHKOpIIOpaLsi»: TaM OBUIO 3asBJIEHO O TOM, 4TO
Antuponunrosslit xofekc MIIK unxopnopupyem
3anpeleHHblil CIUCOK, KOTOPBI IyONnuMKyercs u
nepecmatpuBaercs BAJJA*.

Jleeumumauueti (TepMUH He sABseTCs o61ie-
npusHaHHbIM, C.B. YepHuuenko nopyepkusal, 4To
OH UCIOJIb3yeT ero A KpaTkocty [YepHUdYeHKO
1999:157]) siBnsieTcst mpolLecc NPUHATHS BHYTPHU-
rOCY/IJapCTBEHHOIO ITPABOBOI0 AKTa — HOPMAaTUBHO-
TO VI VIHAMBUJYa/IbHOTO, KOTOPBIIl He IIOBTOPAET
BHEIIHME IPU3HAKM MEX/yHapOIHO-IIPaBOBOrO
aKra. [Ipy 3TOM NpMHATBI HAa HALMOHA/IbHOM YPOB-
HE HOPMaTMBHBII IIPABOBOI aKT BBICTYIIAET OfIHO-
BPeMEHHO M KaK TpaHCPOPMALMOHHbI akT. Ilo
HalleMy MHEHMIO, B KauecTBe aKTOB JIETUTUMALUN
MOXKHO paccMaTpyUBaTh IPUHMMAaeMble CIHOPTHUB-
HBIM MMPOM JOKYMEHTHI lex sportiva, KoTopsle 110
CBOEMY COZIepXKaHMIO ONM3KM MeX/YHapOJHO-TIpa-
BOBBIM aKTaM B OIIpelelIeHHOi 00acTy, HO BMe-
CTe C TeM He OOafjaloT BHEIIHMMM IIPU3HAKAMM
MeX/YHApOJHO-TIPAaBOBbIX AKTOB (OT/IMYAroLIeecs
Ha3BaHMe aKTa lex sportiva, ykasaHue MHBIX Liefeit
B IpeaMOye, MCIONb30BaHME APYTMX Ha3BaHUI
Ipy 0003HAYEHNN IOC/IEOBATEIBHOCTI Pas3fieioB
JIOKYMeHTa, YYpeXJeHle OTIMYHbIX KOHTPOIbHBIX
OpraHoB 1 T.J1.). Takue JOKyMEHTBI NIPUHUMAIOTCA
He TOCY[AapCTBaMU MM MEX[YHapOHBIMU Opra-
HM3AIMAMY, a CyObeKTaMy CIIOPTUBHOI JeATeNb-
HOCTM (KaK IIPaBUIO, MEXAYHAPOTHBIMY HEIIPaBU-
Te/IbCTBEHHBIMM OPTaHNU3ALMAMNI) U 00/IEKAITCS B
bopMy JOKYMEHTOB, TUIIMYHBIX /A PeryInpoBa-
HIA BHYTPEHHeI XXM3HM CIIOPTUBHOTO COO0IecTBa

32 MexayHapofHas KOHBeHLMsA 0 6opbbe ¢ JonHrom B criopTe oT 19 okTAbpa 2005 r. JocTyn: https://www.un.org/ru/docu-
ments/decl_conv/conventions/doping_in_sport.shtml (gata obpatieHus: 24.06.2022).
3 International Paralympic Committee: Handbook. Section 2. Chapter 1.2. IPC Anti-Doping Code URL: https://www.paralym-

pic.org/sites/default/files/2021-01/Sec%20ii%20chapter%201_2_IPC%20Anti-Doping%20Code-%202021%20Final.pdf

cessed 24.06.2022).
3 |bidem.
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(pernmaMeHTOB, KOJIEKCOB, YCTaBOB CIIOPTVMBHBIX Op-
ranmsanmii). [IpuMepom Takoil JerMTUMALMU CITy-
xuT Kopexkc OnmmMnumiickoro ABMXKEHUA O MpPefoT-
BpallleHN) MAHUITYIMPOBaHUA COPEBHOBAaHUAMU OT
8 mexabps 2015 1., KOTOPBII B 3HAYNUTE/IBHOI CTelle-
HU BocnpuH:AN TepmyuHosnoruio Kousenunn Cosera
EBpomnbl NpoTiB MaHUITY/TMPOBAHNA CIIOPTYBHBIMU
copeBHOBaHUAMMU OT 19 centsi6ps 2014 r. (cr.l),
OJIHAKO IIPEyCMOTPE/ Mephbl YICKIIOUUTEbHO JVIC-
LUIIVHAPHONM OTBETCTBEHHOCTH JIJI HApYLINTENeN
(cT.4-5)*.

OrtcpblKa B MEXIYHApOJHO-IIPABOBOII IUTEpa-
Type TPaJMLMOHHO IIOHMMAeTCA KaK TeXHMYEeCKUI
npueM, II03BOJIAIOLINIA MCIIONb30BaTh IIPABUIIO,
3aKpeIUIEHHOe MEeX/IYHapOJHBIM [JOTOBOPOM WJIN
o6bIyaeM, /IS YperymmpoBaHys 00IeCTBEHHBIX OT-
HOIIIEHNII B OIIpefieNleHHOI chepe Ha HAIMOHATTbHOM
ypoBHe. B HallMoHa/IbHOM IIpaBe NIpY 3TOM IOABIIA-
eTcst HopMa, GpopMyIupoBKa KOTOpoit 6yzeT nyeH-
TNYHa (QOPMYIMPOBKE MEX/YHAPOJHO-TIPABOBOI
HOpPMbI (OOBIYHO TMIOTe3e M AUCIHO3ULIMM TaKOi
HOPMBI, IIOCKOJIbKY CaHKIM:A MEXIYHapOJHO-IIpa-
BOBOJI HOPMbI YCTaHAB/IMBAET Mepbl OTBETCTBEHHO-
CTM CyO'BEKTOB MEXX/[YHAPOJHOTO IIpaBa B C/Iydae ee
HapYLIEHUA ¥ He MOXKeT OBITb BOCIIPOU3BENIEHA BO
BHYTPUTOCY/JapCTBEHHOM ITpaBe).

B macrosmieit cTaThbe TEPMMH «OTCHIIKA» MC-
HO/Ib3YeTCA PACHIMPUTEIbHO: BO-NIEPBbIX, IPUMe-
HUTEJIbHO K CUTYaLUAM, IIpM KOTOPHIX MEXIyHa-
POIHO-IIPAaBOBOIl AKT OTChUIAET K JJOKYMEHTY lex
sportiva, perympyolemMy crenuduyeckyro KaTero-
PUIO OTHOLIEHMIT MEXJY CyObeKTaMy CIIOPTUBHO
IeATeNIbHOCTY; BO-BTOPBIX, K CUTYaLUAM, KOITia B
JIOKYMeHTax lex sportiva comepXuTcs yIIOMMHaHMe
MEeX/TYHapOJHO-IIPABOBOI0 aKTa, KOTOPbIM, 110 MHe-
HMIO Pa3pabOTUMKOB, C/IefyeT PYKOBOACTBOBATHCA
IIpY PEryIMpOBaHUM OTHOLIEHUII B OIPEJe/IEHHO
0071aCTV CHOPTVMBHO >KU3HM.

Jna  wimocTpaluy I1epBOro  BUJA OTCHIIKM
MOJKHO YKa3aTb Ha MHOTOYJC/IEHHbIE YTIOMMHAHMSA
BceMypHOro aHTUJONMHIOBOIO KOfleKca B TEKCTe
MexnaynapopHoit kouseniyy IOHECKO o 6opsbe
¢ ponuHroMm B cnopre. [ocymapcTBa - y4acTHUKM

KoHBeHIMM 06543y10TCA IPYHIMATD HA HAIMOHA/Ib-
HOM M MEXIYHapOJHOM YpPOBHAX HaJjIexaline
MepBl, COOTBETCTBYIOINE IPMHIMIAM BcemmpHoro
AHTUJIOMIHTOBOIO KOZIEKCA, BK/IIOYEHHOTO B 4IC/IO
nobasnennit K Kousenunn (ct.3). HeobxomumocTthb
clenoBaTh BcemMupHOMY aHTHIONMHIOBOMY KOJEK-
CY TaK)Xe yIIOMUHaeTcs B CT.4, 16, 27 KoHBeH1IMN.

B xauecTBe ImpmMepa BTOPOTO BMfA OTCBIIKI
cnenyer ykasarb Ha onblT PVIDA, nmnaHomepHO
IBYDKYILEVICA IO Iy TU BK/IIOYEHUA B CBOM JOKYMeH-
Thl OTCBIIOK K MEXJYHAapOIHO-TIPABOBBIM AKTaM,
JIeVICTBYIOLIMM B 00/IaCTM 3aIVUTHI IIPaB YeloBeKa.
OVIDA nocne KOPpPYILIMOHHBIX CKaH/IA/I0B B PYKO-
BoactBe Qenepanyy B 2015-2016 IT. mpegupuHAIa
HEMaJsIo IIaroB JI/A M3MEHeHN CUTYalluy U Yoy dlie-
HJsI CBOETO NMyO/IMYHOTO MMMKA: OBUIM OCYIIeCT-
BJICHbI IIpe0Opa3oBaHUA B CTPYKType OpraHmsa-
LM, HEOJHOKpAaTHO nepecMoTpeHbl Ycras PVIDA,
ee [TucrumnuHapusiil kogexkc 1 Kogekc OVIPA 1o
aruke. B 2016 1. B YcraBe ®VIDA 6b1/10 BriepBble 3a-
KpeIIeHO 00513aTeNIbCTBO OpPraHM3aIy COOMI0ATh
npasa denoBeka: “®VIDA mpuBepkeHa YBaXKEHUIO
BCeX IPaB 4e/l0BeKa, IIPJM3HAHHBIX Ha MEeXKIYHAPOJ-
HOM YpOBHe, U OyJeT CTPeMUTbCA COAE/ICTBOBATD
3alTe 9THX mpas» (CT.3).

B passutne aroro nonoxxenns B Mae 2017 r. Co-
BeT OVIDA, r1aBHbIN MCHIONTHUTENIbHBII OpraH opra-
HM3aIUY, OITyO/IMKOBAJI TPOrPAaMMHBII JOKYMEHT —
«[Tormmtuxky OVIDA B obmacTu mpaB demoBeKa».
OTOT HOKYMEHT CONEp)KUT KIIH0UeBble OPUEHTUPBI
mns pesrenpHoct GVIDA B 310N chepe u cocToUT
n3 13 myHkTOB. B 1.1 3asd4B/I€HO O TOM, YTO JOKY-
MEHT COOTBETCTBYeT «PyKoBOmAIIMM NpUHIUIIAM
HpeNIPUHIMATENbCKOI JeATeTbHOCTH B acCIleKTe
IpaB 4ye/loBeKa», KoTopble Obutn opobpensl Cose-
toM OOH no npasam udenoseka B 2011 r. 1 Ha co-
BPeMEHHOM 3Talle SABJAITCA OCHOBOIONATAKIIM
IOKYMeHTOM, oTpakaromuM mopxonas: OOH k Bo-
npocam 6usHeca u npas yenoseka”. B m. 2 «[lonu-
ik OVIDA B obmacTu mpaB 4desioBeKa» 3asiBIECHO
o toM, uto OVIDA mpunnmaet Ha cebs obs3arTenp-
CTBa, KOPPeCIOHAMpYIOLINe IpaBaM 4eloBeKa, 3a-
KpeIIEHHBIM BO Beeobiiem 6uiie o mpaBax deoBe-

% Olympic Movement Code on the Prevention of the Manipulation of Competitions dated December 8, 2015. URL: https://
stillmed.olympic.org/Documents/Commissions_PDFfiles/Ethics/olympic_movement_code_on_the_prevention_of_the_ma-

nipulation_of_competitions-2015-en.pdf (accessed 24.06.2022).

% FIFA's Human Rights Policy. May 2017. URL: https://img.fifa.com/image/upload/kr05dqyhwr1uhqy2lhér.pdf (accessed:

24.06.2022).

3 Coset OOH no npaBam yenoBeka: Pe3sontouuna 17/4 «PykoBogsawme NpUHLUNbI NPeanpUHUMaTENbCKON AeATeNbHOCTY
B acnekTe npas 4enosekar. 16.06.2011. doctyn: https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusi-

nessHR_RU.pdf (gata obpalyeHns: 24.06.2022).
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Ka (Bceobueit nexmapanym mnpaB deoBeka 1948 r.,
[TakTe O TrpaK[aHCKMX M HOMUTUYECKMX IIpaBax
1966 r., ITakTe 06 3KOHOMMYECKUX, COLMATbHBIX 1
Ky/IbTYPHBIX IpaBax 1966 r.) n B Jexmaparyn MOT
«O06 OCHOBOMONArAlONIMX NPMHIMIIAX M IIpaBax B
cepe Tpyma» 1998 r. OVIDA raxske 3asBuIa O CBO-
eif TOTOBHOCT) PYKOBOJICTBOBATbCSA MHBIMMY CIIeLI-
bryecKyMM MeX/YHAPOTHBIMYU CTaHAAPTAMU B OT-
HOLIEHMY TaKMX YA3BMMBIX KaTeropuil HaceleHus,
KaK KOpeHHbIe HapOJIbl, )KeHII[VIHbI, HAIlMIOHATIbHbIE,
3THMYECKNE, PeIUTHO3HbIE U A3bIKOBbIE MEHBIINH-
CTBa, JIeTH, NMUIIA C MHBATMAHOCTDIO, TPYAALIMECs-
MMTPAHTBl M YIEHbl MX CeMell, TPaBO3aIUTHNUKI,
B TeX cepax, I7ie ee JeATeTbHOCTb MOXET OKa3aTb
He0/IaronpuATHOE BO3/EIICTBIE Ha IIPaBa JINL, TIpHU-
HaJyIexamux K 91uM obmHoctaM. Kpome Toro,
3asBieHo 0 ToM, 4to ecnu PVIDA Oyner ocymiect-
BJIATb CBOIO JIEATEbHOCTD B CUTYALMAX BOOPY>KeH-
HOro KOH(QuKTa, OHa OymeT cobmofaTbh Tpedoa-
HIA MeX/TYHApOJHOTO I'yMaHMTapHOTO TIpaBa.

4. 3aKknoueHne

MexpyHapogHoe CIOpTMBHOe mpaBo 1 lex
sportiva HepefIKO CYMTAIOT CMHOHMMMUYHBIMY IIOHH-
TUAMU, XOTs TaKOJ MOAXOJl B KOpHe HeBepeH. Pac-
CMOTpeHME CTPYKTYPHOTO B3aMMOJIEMCTBUA MeX-
JIyHapOJJHOTO CIIOPTMBHOTO IpaBa 1 lex sportiva
IPUBOAUT K BBIBOJLY O TOM, YTO IIPUPOJiA IBYX 9TUX
HOPMaTVBHbBIX 00pa3oBaHMII IPUHIMIIMAIBHO Pas-
nuyHasg. [lo HameMy MHeHMIO, MeXIYHapomHOe
CIIOPTVBHOE IPABO SAB/IAETCA OTPACAbI0 MEXJY-
HapOJIHOTO IyO/IMYHOTO TIpaBa Ha CTajyyU CTAHOB-
nenyA. OHO INIPU3BAHO PperyIMpoBaTh MeX[yHa-
ponHble (B IepBYI0 OYepefib MeXIOCYAapCTBEHHbIE
OTHOIIEHN) I10 3alnTe 061Iero 6/1ara, myoIMIHOTO
WHTepeca — TaKue, KaK, HaIpyuMep, pa3BuTue u-
3MYeCKOIl KyJIbTYPBI U IIPOIATaH/ia 3[0pOBOro 00-
pasa >KU3HM JyIs BceX, 60pbba ¢ MpecTyHHOCTHIO B
CIIOPTUBHOM cdepe, MPOTUBOEIICTBIE TOCYAAPCTB
IOIIMHTY B ME&X/YHAPOJHOM CIIOpTE, 3alIUTa OKPY-
Karolell cpefbl IpU IIOATOTOBKE Y IPOBEMIEHUN
CIIOPTVBHBIX COPEBHOBAHMIA, 3aIMTA HAPYIIEHHbIX
IpaB CIOPTCMEHOB ¥ CHOPTMBHbBIX OpIaHU3aLMil B
MEX/YHAPOJHbIX CyaX, [eCTBYIOIMX Ha OCHOBE
JIOTOBOPOB, 3aKPEIUIAMIMX IpaBa YaCTHBIX JINI]
M YCTAaHABIMBAKOUIMX 3allpeT JUCKPUMMHALMMU II0
ollpeJie/IeHHbIM OCHOBAaHMAM. Lex sportiva - 310 UH-
CTUTYT TPaHCHAIMOHAIBHOTO INI00AaTbHOIO IpaBa,
dopmupyeMoro B pesynbraTe JeATETbHOCTU He-
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npasuTenbcTBeHHbIX akTopoB (MOK, MIIK n nubIx
CIIOPTUBHBIX opranusaumit Onumnuitckoro u Ilapa-
ymmnuiickoro aBvokenus, BAIIA u pp.). Hopmsr lex
sportiva afjpecoBaHbl MCKIIOUUTEILHO CYOBEeKTaM
CIIOPTMBHON JIeATENIbHOCTYU. B mpenmeT perynmpo-
BaHNA lex sportiva BXOAAT BOIIPOCHI XM3HM CIOP-
TUBHOTO COOOIIECTBA - TaKue, KaK YCTAaHOBJICHME
HpaBU/ /I ONpPeeNIeHHOTO BUJA OMVMIIMIICKOTO
VIV TIApaIMMIIMIICKOTO CIIOPTa, HOATOTOBKA 1 IIPO-
BefleHle MeXXTyHapOJJHbIX CTIOPTUBHBIX COPEBHOBA-
Huit, 60ppba Omimmumiickoro u [TapamuMmmiickoro
JIBYDKEHMA C IOIVMHIOM B CIIOPTe, IPOTUBOJEIICTBIE
XY/IUTAaHCKOMY IIOBEJIeHNIO 3pUTenell M AUCIUIIIN-
HApHBIM HapYIIEHNMAM CO CTOPOHBI CIIOPTCMEHOB,
TPeHepoB, CIOPTUBHBIX CYfell, JOKHOCTHBIX IV
CIIOPTMBHBIX OPTaHM3AIMI, YCTAaHOBIEHME CTPYK-
TYpPBI ¥ TIOTHOMOUNII I/TABHBIX OPTaHOB MeX/yHa-
POIHBIX CIIOPTUBHBIX OPTAHM3ALNIL M paspelleHne
CIIOPTMBHBIX CIIOPOB NOCPEACTBOM [VCIMIUIMHAP-
HBIX IPOLEAYP B PaMKaX UX IOPUCAMKI[IOHHBIX Op-
TaHOB, a TaKoKe Mefmaryn 1 apourpaxa B KAC.

JI3y4eHue CTaTMYECKOTO acmeKTa PpyHKUUOHATb-
H020 B3aMMOJECTBUA MEX/[yHAPOJHOTO CIIOPTHUB-
HOTO IIpaBa 1 lex sportiva cBUeTeNbCTBYET O TOM,
YTO K YNMCIY BOIPOCOB, PETYIMPYEMbIX MCKIIOYN-
Te/IbHO CIIOPTMBHBIMM OPTaHM3ALVIAMYI Ha OCHOBE
NPYHINIA ABTOHOMMMU CIOPTa, OTHOCATCA yCTa-
HOBJIEHME ITPaBWU/I CIIOPTUBHBIX COPeBHOBAaHMIL, a
TaK)Xe BOIPOCHI BHYTPEHHeN >XM3HY CIOPTUBHbIX
opraHusanuit (ompepeneHne CTPyKTYpbl, IOPATOK
(bopMMpOBaHNA ITTABHBIX OPIaHOB CIIOPTUBHBIX OP-
TaHM3aLMIl ¥ YCTAaHOB/IEHNE UX MOTHOMOYNMI). VIH-
TeHCUUKALMA TPAaHCHALVOHATbHBIX IPOLECCOB
paciImpsieT 30HY JMHAMIYECKOTO B3aMMOJECTBIA
MeX/JYHapOJHOTO CIIOPTMBHOTO ITpaBa 11 lex sportiva
U croco6CTBYeT TpaHCPOpMALMM HOPM U X Iepe-
XOJ1y 113 OJHOTO HOPMATMBHOT'O KOMILIEKCA B IPYTOI
IyTeM IpYMEHEHUA CreldUYecKuX TeXHIYECKUX
IPYEMOB: MHKOPIIOPALM, TeTUTYMALUN, OTCHITIKM.
OruerTnuBo Habmomaercs mpouecc TpaHchopMa-
1y HopM lex sportiva B HOpMBI MEX/[yHapOFHOTO
npasa B cepe 60pbOBI ¢ JONMHIOM (IIOCPEICTBOM
nHKopropaiym). Hopmbl MeXXgyHapomHoro mpasa
OKa3bIBAalOT 3aMeTHOe BO3JE/ICTBME Ha HOPMBI lex
sportiva B Takux cdepax, Kak IpOTUBOJEIICTBIE Ma-
HUITYIMPOBAHMIO CIIOPTYBHBIMU COPEBHOBaHUAMM
U BHeE[[peHMe MeX/[yHapOIHO-TIPaBOBLIX CTaHJap-
TOB B c(epe 3aLINTHI IIPAB Ye/oBeKa (II0CPeCcTBOM
JIETUTUMALIUN U1 OTCBUIOK).
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«MOPCKAA TEXHOJIOTAA»:
COAEPAHUE TEPMUHA MO CMbICHTY
KOHBEHUW OOH MO MOPCKOMY

NMPABY 1982r.

BBEIOEHME. [Ipunamas 6 konue XX eexa 0ns pe-
uweHUs Haubosnee aKkmyanvHolX HA MOM MOMeEHM
3a0a4 No pezynuposanuio MexoyHapooOHviX OMHO-
wenuti 6 Muposom okeane (pacnpedenerue u pas-
2panu4enue MOPCKUX NPoCmMpancms, obecneueHue
pasHozo docmyna ocy0apcme K pecypcam okeana u
np.), Konsernvyus OOH no mopckomy npasy 1982 e.
npedcmaensem coboti npumep OPUOUHECKO20 MeK-
cma, Hekomopvie 6a306ble NONONEHUI KOMOPO20
mpebytom OononHumenvHoti mpakmosku. Teu-
deHyuu 2nobanusayuy, NOBNUAEUILE HA PA3EUNUE
MeHOYHAPOOHO20 MOPCKO20 Npasd, mpaxcdopma-
UUs 06u4ee0 MeN0yHaApoOHo20 Npasa, dKosozute-
CK020 NPAasa U Uccie008axuli, NPOBOOUMbBLX 6 PaM-
kax peanusayuu Llenu 14 6 obnacmu ycmoiiuueozo
passumus («Coxpanenue u ycmotiuueoe Ucnonv3o-
8aHUe 0KeaHo8, Mopeti U MOPCKUX Pecypcos 6 urme-
pecax ycmou4ueo20 pazeumusi»), 67eKym 3a co6oi
Heo6X00UMOCMy ~ 00NONHUMENILHO20 — YIMOUHEHUS
MepMUH06, KOmopule UCNONb3YIOMCA 68 pezynupo-
BaHULU ONpedeseHHbIX ACNeKN08 MeXOYHAPOOHO20
MopcKoeo npasa. B meuenue nocnednezo Oecamu-
JIeMUS IMePMUH «<MOPCKAS MeXHONI02US» Npuoobpen
AKMyanvHOCMy 86U0Y PAcMyuiezo MmexHonozute-
cK020 00MeHa 20CY0apcme U Ux compyoHuUecmaa.
B mo e epems HedocmamouHocmy 0PUOU1ecKoll
MPaKkmosKu opueunanvHozo mepmuna 6 Koneen-
yuu OOH 1982 2. 3ampyoHsem npouecc nepedauu
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MOPCKOUL MexHOn0eUl, a maxie onpedeneHus mex
1MexXHOTI02UTl, KOMOopble MONCHO OMHeCmuU K Mop-
ckum. Llenv Hacmosujeeo uccne0o8anus — Ha oc-
HOBe NPUMEHUMDBLX OCHOBONONAZAIOUAUX MEHOYHA-
POOHO-NPABOBYLX UCTNOUHUKOS NPOAHATIUSUPOBAINDL
opuouyeckoe codepianue MePMUHA «MOPCKAS
mexHosnozus» 6 coomeemcmeuu ¢ Koneenyuei
OOH no mopckomy npasy 1982 2. B pamkax uccrne-
008aHUS BbINOTHEH UCMOPUKO-NPABOBOTE AHAIUS,
AHANU3  NPUMEHUMOLL  MeNOYHAPOOHO-NPABOBOL
NUMepamypol, a makxe coOePHAHUL NOOHEHUTE
Konsenyuu OOH no mopckomy npasy 1982 2. 6
KOHmeKcme paseumust o0uieeo MexoyHApoOHO20
npasa u MmexoyHapoOHozo npasocosHanus. Ilo-
MUMO HeNnocpeocmeeHHo20 onpedesieHUss mepmumHa
«MOpCKUe MexXHONo2UU», 8 Cmamve makime OaH
AHANIU3 CMENHBIX NOHAMULL «OOCMYNHOBLL», «Hpo-
0sudceHUe», «CONYMCMEYIUWAS MexXHONI02U» U
0p., UCNOTIL3YEMBIX 8 MENOYHAPOOHO-NPABOBbLX 00-
KyMeHmax u aumepamnype.

MATEPUAJIBI I METOMDbI. Hacmosiuiee uccrue-
008aHUe OCHO6bIBACTICS HA AHATIU3E NPUMEHUMbLX
nonoxenuii Konsenyuu OOH no mopckomy npasy
1982 2. B ananuse makice UCNONb306A/IUCL 6COMO-
eamesivHble UcmouHuky, maxue kax Pesontoyus IA
OOH A/RES/69/245 om 2014 2. 0 neob6xodumocmu
YyeenuueHus 603MOHHOCMel 0715 nepeda4u MopcKo-
20 mexHonozu4ecko20 nomenyuana, «Kpumepuu
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U pyKosoosujue NPUHUUNLL 8 001acmu nepeoauu
MOPCKOLl mexHonoeuu» MexnpasumenvcmeeHHoti
okearozpagpuueckoii komuccuu KOHECKO, a max-
JHe MeHOYHAPOOHO-NPABOBAst TUMepamypa.
PE3YJ/IbTATBI VICCIIEJOBAHMA. B pamxax
HACMOAULe20 UCCTIE008aHUS  ObLIO  NPOAHANUSU-
posaHo codepiamenvHoe HANONHEHUE HNOHAMUS
«MOPCKAST MeXHONIO2USI» 8 COOMBEMCcMBUU ¢ Npu-
meHumvimu  nonoxcerusmu Konsenuuu OOH no
mopckomy npasy 1982 e.; 6vin 6videner pso mep-
MUHO8, CMEHHDIX C MEPMUHOM «MOPCKUE MexXHO-
JI02Ul», NPUMEHSAEMbIX 6 KOHIeKCme pa3pabomxu,
nepeoauu u SKCNIYAMayuy MOPCKOU mexHom0eul,
a makixie 0aHO UX onpeoeneHue; 6visA67EHbL U CO-
OepacamenvHo onpedesieHvl aKmyanvHvle Npobie-
Mbl, C53aHHDbIE C HE0OXOOUMOCIO PA3ZPAHUYEHUS
HOPUOUHECKUX MEPMUHO8 U YIMOUHEHUS UX cooep-
HaHus 0ns obecheweHusi pocma 3PPexmusHocmu
npumenenus nonoxceruii Konseryuu OOH no mop-
ckomy npasy 1982 zooa.

OBCYJXJIEHUE U BBIBOIBDBI. B xo00e Hacmo-
AWe20 UCCTIe008AHUSL ABIMOP NPOCTIEHUBAET IB0-
THOUUIO TEPMUHA «MOPCKASL TEXHONO02US», aHa-
JIUSUPYIOM e20 HANONIHEHUe U NPUXOOUM K 6bl600Y
00 ymouHeHUU co0epHaHus 0aHH020 MePMUHA 8
KOHMeKCMe CO8PeMeHHOLL IKOI02U3AUUU MeHOYHA-

LAW OF THE SEA

pooHoz0 npasocosHanus. Ce200HA «MOPCKAs mex-
HOZMO2US» 6K/IO4YAem 6 ce0si He MONbKOo Cpeocmea
U UHCMPYMeHMbL 000bI4U MOPCKUX Pecypcos t no-
JIE3HbIX UCKONAEMbIX HEOp MOPCKO20 OHA, HO U KOM-
NJIeKC MexHON02UYeCKUX peuteHuti, HanpasneHHvIx
Ha obecneuerue peanu3ayuu KOHUenyuu ycmoiu-
8020 PA3BUMUS 8 X00€ XO3ATICIMBEHHOLL 0esmMeNbHO-
cu Ha mope.

K/ITIOYEBBIE CIIOBA: Konsenyus OOH no mop-
cxomy npasy 1982 2., Mopckas mexHonozus, MopcKoe
npaso, MexnpasumenvcmeeHHas okeaHozpagpue-
ckas xomuccust KDHECKO, nepedaua mexonozutl,
MeHOYHAPOOHOe IKO/I02UHeCcKOoe NPaso, pa3eedka u
paspabomxa pecypcos, 00MeH MexXHON0UAMU, MOP-
cKue UCcne008aHus
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INTRODUCTION. Adopted at the end of the 20th
century and amidst the need to address the most press-
ing challenges at the time to regulate international re-
lations in the World Ocean (delimitation of maritime
spaces, ensuring equal access of states to ocean re-
sources etc.), the 1982 UN Convention on the Law of
the Sea is an example of a legal text, some basic provi-
sions of which require further interpretation. In addi-
tion to globalization trends reflected in the develop-
ment of international law of the sea, the transformation
of general international law, environmental law and
research carried out under Sustainable Development
Goal 14 ("Conserve and sustainably use the oceans,
seas and marine resources for sustainable develop-
ment") entail the need for further clarification of the
content of those terms used to regulate certain aspects
of international law of the sea. During the last decade,
the term "marine technology” has gained relevance in
view of the increasing technological exchange and co-
operation among States. At the same time, the lack of
legal interpretation of the original term in the UN
Convention of 1982 presents a problem, making it dif-
ficult to transfer marine technology as well as to define
those technologies that can be attributed to marine
technology. The purpose of this study is to analyze the
legal content of the term "marine technology” under
the UN Convention on the Law of the Sea, 1982, on
the basis of the applicable international legal sources.
The study includes a historical and legal analysis, an
analysis of the applicable international legal literature
as well as the content of the researched provisions of
the 1982 UN Convention on the Law of the Sea in the
context of the development of general international
law and international jurisprudence. In addition to a
direct definition of the term "marine technology”, the
article also analyses related concepts ("accessibility",
"promotion”, "related technology”, etc.) used in inter-
national legal instruments and literature.

MATERIALS AND METHODS. This study is based
on the analysis of the 1982 UN Convention on the Law
of the Sea. Supporting sources were also used in the
analysis, such as the UN GA resolution A/RES/69/245
of 2014 on the need to increase opportunities for the
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transfer of marine technological potential, "Criteria
and Guidelines for the transfer of marine technology”
of the Intergovernmental Oceanographic Commission
of UNESCO, as well as international legal literature.
RESEARCH RESULTS. The study analyzed the mean-
ing of the term"marine technology” under the applica-
ble provisions of the 1982 UN Convention on the Law
of the Sea; identified and gave a definition to a num-
ber of related terms used within the context of devel-
opment, transfer and operation of marine technology;
as well as identified and substantively defined the need
for distinguishing of the legal terms and clarifying
their content in order to ensure greater efficiency of
the applicable provisions of the 1982 UN Convention
on the Law of the Sea.

DISCUSSION AND CONCLUSIONS. Within the
present study, the author traces the evolution of the
content of the term "marine technology”, analyzes its
content and concludes that the scope of this term has
been clarified in the context of the modern ecologisa-
tion of international legal consciousness. In this con-
text, "marine technology" includes not only the means
and tools for the extraction of marine resources and
minerals from the seabed, but also, inter alia, a set of
technological solutions aimed at ensuring the imple-
mentation of the concept of sustainable development
in the course of economic activities at sea.

KEYWORDS: 1982 United Nations Convention on
the Law of the Sea, marine technology, law of the sea,
UNESCO Intergovernmental Oceanographic Com-
mission, technology transfer, international environ-
mental law, exploration and development of resources,
technology exchange, marine research
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1. BBegenne. AKTyanbHOCTD JICCTIEHOBAHMA pe-
JKMMa Tepegaun MOPCKUX TEXHOMTOT I

©XKJlyHapOJIHO-TIPAaBOBOIl PEXUM pas3BU-

TUA U Iepefjladyt MOPCKOI TeXHONIOIUu,

KOTOPBIMI Ha NPOTSKEHUM JeCATUIETUI
He TI0Ka3bIBaJl BHICOKOM 3 PEKTMBHOCTH, CETrOHs
BHOBb CTOUT Ha ITOBECTKE JHA, IPEXKie BCEro B KOH-
TEKCTe MEXJ[YHaPOJHOI'O 3KOJIOIMYecKOro IpaBa I
Pa3BUBAIOLIENICS KOHLEIIINN «TOTy00I 9KOHOMU-
ku» (anrn. Blue Economy). Xots cooTBeTcTBYyIOINE
ctarby Konsennun OOH 1o Mmopckomy mpasy 1982
I., COCTAB/IALINE OCHOBY YHUBEPCANbHOIO IIPaBoO-
BOTO peXXMMa Ilepefiaui MOPCKOJi TeXHOJIOT MM, OCTa-
I0TCA HEM3MEHHBbIMY, MX TOJIKOBaHME Y IPaBOIpU-
MeHeHIe MEHAIOTCA B KOHTEKCTe pasBUTHA 001ero
MEeX/TYHapOJHOTO IIpaBa I 3BOJIIOLUN MEX/YHAPO -
HOTO IIPaBOCO3HAHNsA, KOTOPOE IO CBOE CyTH BCe
0osIbllle HAIIPAaB/IEHO Ha 3aIUTY OKPYXKaolLel cpe-
nbl. Tak, 9KO/MOIMYecKy yMHas TeXHONOrus (aHIJL
ecologically smart technology), B pasBepHyTOM
3HaYeHMM — TEXHOJIOTMYECKN IepefioBasi 3K0-0pu-
eHTUPOBaHHAsA pa3paboTKa — pPacCMaTpUBACTCA
prima facie Kak HayTy4IIasi JOCTYIIHAS TEXHOIOT A,
a Iepefiaya TaKol TEXHOIOTMY Bce Yallle IPU3HaeT-
€l HEOTbEMJIEMOII YaCTbI0 Peanu3aliuy KOHL e N
YCTOIYMBOTO PasBUTHA B LIeIOM — B OTIMYME OT
M3HAYa/IbHOTO, MCKIKYUTENbHO 3KOHOMUYECKOIO
KOHTEKCTa, OCTIO)KHEHHOTO IIpo6/1eMaMu B OTHOIIIe-
HYAX MEXy PasBUTBIMY M Pa3BUBAIOIIMMICA CTpPa-
Hamn [Kaczynski 1989:624].

Heo6xopuMOCTb  yBenMdeHNss BO3MOXKHOCTEN
Ji71A Tlepefauyl MOPCKOI'0 TeXHOJIOTMYECKOTO MOTeH-
IMajIa TOCyAapcTB OblIa MPAMO OTPaKeHa B Pe3o-
monyn A OOH A/RES/69/245 ot 29 mexabps 2014
r. Kpome Toro, MHOrOCTOpOHHME 0OCYKAEHNA TEK-
cra CoenauieHus 0 COXpaHeHuu U ycrmou4usom uc-
NONb306AHUL MOPCKO20 6U0PA3HO00pA3US PatioHO8,
TIEHAUUX 3 Npedenamu HAYUOHAILHOT 10PUCOUK-
yuu', TaxKe CIOCOOCTBYIOT BO3BPAILCHMIO K 3TON
TeMe B MeXJ[yHapOJIHO-TIPaBOBbIX IUCKYCCHUAX, KO-
TOpPble He OTPAHMYMBAETCA COBPEMEHHBIM TO/IKOBA-
HueM oTMedeHHo Boime 4. XIV Konseninum 1982 r.,

1

CIIeIVIaIbHO TIOCBSAILEHHON PasBUTUIO U Iepefade
Mopckoit TexHonornu [Harden-Davies 2017:800].
VuurbiBad, uyro ¢ 2016 I. UMEHHO TeMa Iepefadyn
MOPCKOJI TeXHO/IOTYM BK/IIOY€HA B CIIVICOK IIe/IeBbIX
THoKa3aTesell, pejHa3HAuYeHHbIX [ OLIEHKN IIPO-
rpecca B focTivkenun Llenmu 14 B obmactu ycToii-
4yBoro passutus («CoxpaHeHMe U yCTONYNBOE VIC-
THI07Ib30BaHe OKeAHOB, MOPeJl ¥ MOPCKIX PeCypcoB
B MHTEpecax YCTOIYMBOTO PasBUTHUSA»), BOIPOC O
colep>KaTellbHOM HAIIOJIHEHMM CaMOTO TepMMHa
«MOPCKasi TeXHOIOTHSI» TIprobpeTaeT HO/bIIYIO aK-
TYalbHOCTb.

2. [ToHATHE «TEXHONOIMA» B MEXKYHAPOTHOM
npase

[ToHATME «TEXHONIOTWs» MPUHATO PACCMATPU-
BaTh B HECKONIBKMX 3HAYeHMsAX: B obueduniocod-
CKOM, TaK>Ke Ha3bIBaeMOM 0011eyIoTpeOTeNbHbIM,
u texHndeckoM [Alberts 1992:63]. B nepom 3Have-
HIU TIOHSATHUE «TeXHOJIOTHS» TPAKTYEeTCs KaK 0CO3-
HaHHOE JICIIO/Ib30BaHMe JIIOAbMM 3HAHWIL U OIIBITA C
IIe/IbI0 IBMEHNUTb OKPY>KaloIlyI0 pealbHOCTb. Bro-
pOIl TIOXOJ, OIpefieiAeT TeXHONOIMI0 KaK «CyMMY
3HaHMII, C IIOMOILIBI0 KOTOPBIX VICXOJHbBIE JaHHbIE,
TaKye KaK IIaTeHTHbIe [IPaBa, Hay4YHbIe IPVHINIIbI
Y HAay4HO-VCC/IEJOBATENIbCKUE Y KOHCTPYKTOPCKMeE
paspaborku (HMOKP), peanusyworcs B mnpous-
BOJICTBE TOBAPHBIX IPOMBILIICHHbIX MaTepUasos,
Pa3IMYHBIX KOMIUIEKTYIOIIMX M KOHEYHBIX IIPO-
nykToB»’. Takum 00pa3oM, MOHSATHE TEXHOJIOTUN B
TEeXHIYECKOM CMBIC/IE PACKPBIBAET IIPOUCXOXKIEHME
TEXHOJIOTMY ¥ ee KOMIIOHEHTBI. B HacTosee BpeMs
MOYXHO IIPUBECTY MHOTO HOKTPMHAIbHBIX VM Ke
¢dunocodckmx onpepeneHnit TEXHONOI NI, KOTOPbIe
B IIOC/IEfIyIOIleM OKa3ajii BJIMAHNUE Ha TOMKOBaHMe
HOHATIS «TEXHOTIOTHSI» B MEKYHAPOJHOM IIpaBe.

Yro xacaercsa obuiepnmocodckoro mopxoma K
3TOMY IIOHATHUIO, TO CYLIECTBYeT PsAJ aBTOPUTET-
HBIX OIIpefie/ieHNIT, NOBIMABIIMX Ha IIOHMMaHMe
TepPMUHA «TEXHOJIOTUS» B PAa3IMIHBIX OOMACTIX
Hayk. [[x. burenoy B paborte «9meMeHTbI TeXHO/O-
TMM» JlaT ONpefie/ieHNie TeXHONIOIMAM KaK «Habopy

MpoekT TeKkcTa cornaweHna Ha 6ase KoHeeHuun OpraHusaumm O6befuHeHHbIX Haumii no Mopckomy npaBy O

COXPaHEHW 1 YCTOMUYMBOM UCMONb30BaHUM MOPCKOrO GMONIOrMYecKoro pasHoobpasms B paioHax 3a Npeaenamm encrans
HauuoHanbHom opucamkumn. Joctyn: https://digitallibrary.un.org/record/3811328/files/A_CONF-232_2019_6-RU.pdf?In=ru

(naTta o6paeHuns: 12.05.2022).

2 "The quantum of knowledge by which such inputs as patent rights, scientific principle and R&D [research and develop-
ment] are translated into production of marketable industrial materials, components and end products». Cm.: Faysal A. The
International Legal Regime for the Transfer of Technology to Developing Countries with Special Reference to Deep Seabed

Mining. A Thesis. Manchester. 1994. P. 39.
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IPVHIUIIOB ¥ IIPOLIECCOB, IIPUHATHIX B PA3IMYHBIX
0071aCTAX MCCNEeNOBaHMil, CBA3AHHDBIX Hay4HOII CO-
CTaB/IAKIEl U CHOCOOCTBYIOLIMX HOCTVDKEHNIO
OOLIeCTBEHHBIX Lielell ¥ IOTyYeHMI0 IIPUOBIIN»
[Bigelow 1829:10]. [Ix. Tan6paitt gan onpenenenne
TEXHOJIOTMY KaK «CUCTEMAaTM4eCKOro IPUMEeHeHMsA
CTPYKTYPMPOBAHHOTO 3HaHMA (HAYYHOTO MV KAKO-
ro-1bo JPyroro) i/is pelieHys IPaKTUYeCKNX 3a-
mad» [Galbraith 2007:21]. B uccnegoanunu A. Ipro-
O7epa OTpaXkeH ellle OfVH B3IJIAJ Ha COepKaHMe
TepMIHA «TEXHOJIOTWA»: MOJ «TeXHOJIOTUEl» aBTOP
[IOHMMAET «CO3[AaHHble [4eloBeKOM| OOBEKTHI, B
YaCTHOCTM, MHCTPYMEHTHI [IesATeIbHOCTH], IIpuMe-
HseMble /I paclIMpPeHNs BO3MOXKHOCTel! YeoBeKa
U YIOBJIETBOpeHMs1 ero morpebHocteit» [Griibler
2003:19]. ITpu aTOoM caM Ipolecc Co3anust 00 beKTa
B oHnMauuu A. Ipro6repa Taxxe ABIACTCA TEXHO-
JIOTMeln.

[Tepexonst K oOIpefieNleHNAM IOHATUA «TEXHO-
JIOTVs1», IPUHATBIM B MEXIYHApPOIHOM IIpaBe, OT-
MeTHUM, 4TO B HACTOAIee BpeMs 37eCh HeT eANHOTO
nopxopa. PaccMOTpUM HEKOTOpBIE U3 HUX, UCIIONb-
3yeMble B Pa3HBIX OTPAC/IAX MEX/YHAPOJHOrO TIpa-
Ba, IOCKOJIbKY KaXKJIOJ CBOVICTBEHHO CBOE OIIpe-
JielleHNe «TeXHONOTUM», U Jajnee obpatuM ocoboe
BHUMaHIE Ha OIIpefie/IeHNe, UCIIOIb3yeMOe B MeX-
IlyHapOfHOM MOPCKOM ITpaBe.

Heo6xoaumMo OTMETUTD, YTO IPAKTUYECKM BCe
STY OIpefie/IeHNA UAYT 10 IIyTH BTOPOTO, «TeXHMU-
4eCKOro» IIOfIXOfa K IIOHATUIO TEXHONOIMA», HO
B KQXXJIOM C/Iy4ae CO CIeluQuKoIi, CBOMCTBEHHO
KOHKpeTHoI1 oTpacnu mpasa. Tak, KOHKTAJI B mpo-
exre Koziekca nmoBefieH1s Ipy nepefaye TeXHOTIOTUM
MCXOIUT U3 TOTO, YTO «TEXHONMOTHSI» — 3TO «CUCTE-
Ma 3HAaHMIl JUIA IIPOU3BOACTBA IPOAYKTA, IpMMe-
HEHNA IIpoLiecca WM JIA OKa3aHusA ycryr»®. Takum
o6pasom B TpakroBke JOHKTAJ] nMenHo 3HaHus,
KOTOpbIE VCIIO/Nb3YIOTCA IPU CO3JAHUM IIPOAYKTA
WIN YCITYTH, COCTAB/IAIOT «TEXHONOTHIO», a He TO-
TOBDIJ TEXHOIOIMYECKUIT IPORAYKT MM YCIYTU KaK
TaKOBBIE.

B 3aBucuMocTH OT crien MKy OTPACIIN MeX/Y-
HApOJHOIO IPaBa, IOHATHE «TEXHOMOTMI» MOXKET
UCIIO/Ib30BATbCSI HE CaMOCTOATENbHO, a C OIpefie-
JIEHHOJ KOHKpeTusauuell. B Takom ciaydae KOHKpe-
TU3MPYIOllee CIOBOCOYETAHNE 3a4aCTYI0 CTAHOBUT-
€A CaMOCTOSATE/IbHBIM T€PMUHOM, MCIO/Ib3YEMbIM B
PaMKax JaHHOI OTPaC/I.

B MexxmyHapofHOM 3KO/IOTMYeCKOM IIpaBe JC-
HO/Ib3YIOTCS CBOM «CY>XKAaloIljye» TEPMUH «T€XHO-
JIOTUA» TIOHATUA: HAIIPUMeED, IIOHATHE «3e/IeHble
TexHo/ornm». HecMoTps Ha TO, 4TO He CyILIeCTBYeT
OOIIeNTPMHATOTO WM COITIACOBAHHOTO Ha MEXJY-
HApOJIHOM YDOBHE OIIpefe/leHns «3€/IeHOM TeX-
HOJIOTUW», B JOKTPUHE IIpaBa JlaHHbI TEPMUH
ompefieNiieTCA KaK TEXHONOIMsA, KOTOpas MOXKeT
3HAYMTEIbHO YAYYLIUTb KOJIOTMYECKMe TIoKasaTe-
I TIO0 CPaBHEHMIO C PYTVIMY HOZOOHBIMM TEXHO-
noruamMm’. ITO MOHATHUE EPEKINKAETCA IO CMBICTY
C TIOHATUEM «IKOJIOTMYECKM YUCTasl TEXHONOTWA,
Kotopoe 6bu10 BBeieHo Kondepenumeit Opranu-
saru O6benmHeHHbIXx Hanmit mo oxpyxkaroreit
cpefie ¥ pasBuTHIo B paMkax Ilosectku gHaA Ha XXI
BeK. COITIaCHO JJAHHOMY JIOKYMEHTY 3KO/IOTMYeCcKM
YJICTbIe TeXHOMOIMM — 3TO «KOMIITIEKCHbIE CHCTe-
MBI, IIpeJjIIoIaraolye Haau4ye cCleluaabHoll Ha-
Y4HO-TeXHM4eCKoil MH(opManum, Ipouexyp, To-
BAapOB, YCIYT ¥ 000PYZOBAHMAA, @ TAKXKE METONVKMN
COOTBETCTBYIOLEN OPraHN3aLIOHHOI I YIIPABJIEH-
4eCKOil JleATeNbHOCTh . Takke B paMKaxX Mex[y-
HApOJIHOTO 3KOJIOTMYECKOTO IpaBa MCIIOIb3YeTCs
TaKoe IOHATHE, KaK «a/IbTePHATHBHbIE TEXHOIOTUY
w obopynoBanue». ITo cMbicy BeHckoit KOHBEH-
1y 06 OXpaHe 030HOBOTO CJIOSl 3TO «TEXHOJIOTUM
wm 060pyoBaHue, UCHOIb30BaHMEe KOTOPBIX IO-
3BOJIA€T YMEHBIIUTb WM COBCEM YCTPaHMUTDb BbI-
OpOoCHI BEIeCTB, OKAa3bIBAWIIMX WIM CIOCOOHBIX
OKa3aTb HeO/IAronpyuATHOE BO3JIEIICTBIE HA 030HO-
BBIIT CIIOTI»°.

CrernpndecKM IOHMMAHMEM TeXHOIOIUIT OT-
NMYaeTCA ¥ MEXIYHapofiHOe MOpCKoe IpaBo. [laH-
HbIJ1 TEPMMH UCIIO/Ib3YIOTCA MCK/IIOYNUTENBHO B PaM-
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3 "Technology” is “systematic knowledge for the manufacture of a product, for the application of a process or for the ren-
dering of a service”. Cm.: UNCTAD: Transfer of technology. 2001. P. 5. URL: https://unctad.org/system/files/official-document/
psiteiitd28.en.pdf (accessed 12.05.2022).

4 TMoBecTka AHA Ha XXI Bek. MpuHATa KoHpepeHumen OOH no okpy»atowwein cpeae n passutuio (Pro-ge-KaHeripo, 3-14
nioHA 1992 r.). JocTyn: https://www.un.org/ru/documents/decl_conv/conventions/agenda21_ch34.shtml (gata o6paiieHua:
12.05.2022).

5 Tam xe.

6 BeHckasA KoHBeHLMA 06 oxpaHe 030HoBOro csioa 1985 . loctyn: https://www.un.org/ru/documents/decl_conv/conven-
tions/ozone.shtml (gata o6patyeHns: 12.05.2022).
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kax Konsenuu OOH o Mopckomy mmpaBy 1982 1. u
B psAJie OTPAC/IeBbIX JOKYMEHTOB.

3. IlonaTue «MopcKas TexHonorus» B Konsen-
v OOH o Mmopckomy nmpaBy 1982 1.

TepmuHonornyeckas mpo6nema, 3aKperjieHHas
B 4. XIV Kousernunn OOH mno mopckomy mpaBy
1982 r., 3aK/I04aeTCcA B TOM, YTO B Hell He Ipefyc-
MOTPEHO KaKOro-/1bo 4eTKOro OIpefieieHNs Tep-
MMHA «MOPCKASA MexHO/02UA», B TO BpeMs KaK OH
ABJIAETCA KIIOYEBBIM JUIA MEXJyHapOHO-IIpaBo-
BOTO peXNMMa paspaboTKM ¥ IIepefiayy MOPCKOI
texronoruu [Churchill 1990:54]. Tepmun «mopcxas
mexHOom02uUs» OTIpeieneH B IL. 2 pasziena (A) «Kpure-
pUeB 1 PYKOBOAAIVX IPUHLUIIOB B 00/1aCTH TIepe-
Ja4y MOPCKOJ T€XHOJIOIMU», MPUHATHIX MexIpa-
BUTETIbCTBEHHOI OKeaHOrpadmuecKkoil KOMMCCHelt
IOHECKO’. CornacHo 9TOMYy ZOKYMEHTY «MOpCKas
TEXHOJIOTMS» O3HAYAeT «MHCTPYMEHTBI, 0060pymo-
BaHIe, Cy/ia, IPOLIECChI ¥ METORONIOTYN, He0OX0oau-
Mble I IPOU3BOJCTBA U MUCIIONb30BAHMA 3HAHUI
B LIEJIAX YAYYIUEHUA U3y4eHMA M TIOHMMAHUA IpU-
POZIBI ¥ peCypCOB OKeaHa U IPUOPEKHBIX PAallOHOBY.
OpnHako CyILIecTBYIOT pasiuMyHble TOYKM 3PEHUS,
IpeJIOKEHHbIe B JPYIMX MCTOYHMKAX, KOTOpPbIE
OKa3bIBAIOT CYILIECTBEHHOE BJIMAHME HA TOYHOE II0-
HYIMaHMe I0PUANIECKOTr0 COflep>KaHMA JAHHOTO Tep-
MMHA.

CrneflyeT OTMETHUTD, YTO B TO BpeMs, KOIja IIpo-
exT ctareit KouBennun 1982 r. Haxomuics Ha CTafgum
00CyX/ieHNs, OIpefieNIeHNe «<MOPCKOIL TeXHOIOTII»
OBLIO IIpeMETOM aKTUBHBIX AMCKYCCUIT MEXTY pas-
BUTBIMI ¥ PasBUBAOIMMUCA CTpaHamu. B dacrt-
HOCTH, BBICKA3bIBAaJIOCh MHEHME O JKeIaTe/IbHOCTH
Ooree MMPOKOrO MOHMMAHUA TEPMMUHA «MOPCKas
TEXHOJIOTUSA».

PasBuBaromuMca CTpaHaM YHAanoOCh JOOUTBbCA
BK/IIOUEHNA CJI0B «CIELMaNTN3NPOBAHHbBIE» U «KU3-
HeCIIOCOOHbIe», YTOODI JTy4Ille OLIPefe/INTh KPYT TeX-
HOJIOTUII, K KOTOPbIM IIPMMEHAETCA JaHHASA CTaThs.
IIpuMeyarenbHO, YTO B 3asABIEHUAX IpeficefaTes
HIePBOJI IIEPETOBOPHOI TPYIIIBI (SIB/IABILIENICS MHU-
IMaTOPOM BHECEHN IIOIPABOK) 0OBACHANIOCH, YTO

BKJIIOYEHMIE STUX C/IOB B TEKCT ObIIO HAIIPAB/IEHO Ha
obecrieyeHne BCeOObEMIIIONIETO XapaKTepa CHUCTe-
Mbl Inepefaun. Ilo cnoBaM npepcenarens IPYIIIBL,
BKJIIOYEHME 3TUX CJIOB MOITIO OBI CIIOCOOCTBOBATDH
001ee TOYHOMY YKa3aHMIIO Ha BeCh CIIEKTP TEXHOJO-
TMil, OXBATBIBAEMBIX II. 5 CT. 5, KOTOpbIE KaCAKTCA
pa3paboTKyu MyUHepanbHbIX pecypcos Patona®.

OO61mensBecTHO, YTO MOpCKas TEXHONOTMA B
coorBercTBMM ¢ KoHBeHuumeir 1982 r. He orpaHu-
4yBaeTcs [JoObIBaomyM obopyroBanmeM. I[lpn
IPOBEJIEHNY MODPCKMX HAy4HBIX MCCIENOBAHUI U
OCOOEHHO TIPU OCYIECTBICHUM [eATETbHOCTI II0
3alMTe OKPY’KAIoIell Cpefbl Takke HeoOXomuM
JIOCTYH K COOTBETCTBYIOIEl TeXHONOIUHU, YTO IPU-
flaeT pa3paboTKe M Hepefade MOPCKOI TeXHOIOTUM
JIOTIONIHUTEIbHOE 3HAYeHMe, BBIXOfiflllee 33 paM-
KU YMCTO KOMMepYecKux coobpakeHmit. B aroit
CBA3M IIPENCTAB/ISIETCS BAXHBIM 0ojiee MOAPOOHO
paccMOTpeTb TePMUH «MOPCKas TEXHOJIOTVA» M
BBIABJICHNS TUIIOB 00BEKTOB, KOTOpPbIE MOANAJAI0T
o7 3TO onpepenenye. IIpu aToM cam TepMuH nMeeT
crennuKy B COfEP)KaTe/IbHOM HAIIOJTHEHWUN IIpU-
MEHUTENbHO K Pas/MM4HbIM yacTsaM KoHBeHuym (B
CBA3Y C OT/IMYMAMM IIPABOBOTO peXMMa Iepefaunt
MOPCKOJ1 TeXHOJIOTUM TIpU pa3paboTKe B Ipefenax
MJHepa/IbHbIX pecypcos Paiiona). ITo mpeponpene-
JIeT 0COOYI0 BaXHOCTD IIPaBUIBHOTO TONKOBAHMA
Y IpUMEHEHMA COOTBETCTBYIOMIMX TEPMIHOB.

Yactp XIV Konsenuun OOH o Mopckomy mpa-
By 1982 I. He cofiep>KUT Y€TKOTrO OIpefe/ieHns Tep-
MMHA «MOPCKas TeXHO/NOIMA». Buppl TeXHOOIMuit,
HofIafarouMe Iof peryiupoBanue KoHBeHIUH,
MEPEYNCIATCA B II. 2 CT. 266, KOTOpas YCTaHAB/IN-
BaeT, YTO COTPYJHMYECTBO MEXMY IOCYHapCTBaMU
OCYILeCTB/IAETCA B 00/1aCTU pa3Befki, paspaboTKm
U yIpaB/ieH!s MOPCKUMM PeCypcaMy, COXpaHEeHM:
MOPCKUX PeCypCOB ¥ MOPCKOJ Cpefibl 1 IIPOBeJleHMs
MOPCKIX HAy4HbIX MCC/IeJOBaHMil. B TO >xe BpeMs
CTaTbsA YKa3bIBAET, YTO TOT IiepedeHb He ABJAETCA
MCYEPIIBIBAIOIMM M B COOTBETCTBMM ¢ KoHBeHI el
1982 1. cOTpyIHMYECTBO MOXKET OCYLIECTBIATbCA U
B IpYyrux 06macTsx u Gpopmax.

OrpgenbHO HEOOXOVIMO paccMaTpyUBaTh TEPMMU-
HOJIOTHIO, TIPYMEHSAEMYI0 B OTHOLIEHUM MEXIyHa-

7 UNESKO: 10C criteria and guidelines on the transfer of marine technology. 2005. URL: https://unesdoc.unesco.org/

ark:/48223/pf0000139193/ (accessed 12.05.2022).

8 Cm. 3aaBneHus r-Ha O. Herenrn B: Third United Nations Conference on the Law of the Sea: The activities of the Inter-Gov-
ernmental Maritime Consultative Organization in relation to shipping and related maritime matters. URL: https://legal.un.org/
diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_27.pdf (accessed 12.05.2022).
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POZIHO-IIPABOBOTO peXXMMa Mepeiaust MOPCKOIl Tex-
HOJIOTMU JiIs paspabOTKM MUHEpPaIbHBIX PeCypCcoB
Paitona’ B pamkax 4. XI u c1. 5 Ilpunoxenus III
Konsennun OOH no mopckomy npasy 1982 1.

B coorBercTBUM CO cT. 144 Kousentnun OOH no
MopckoMy mpaBy 1982 r. B u. XI («Paiton»), Opran
IPUHUMAET MEPBI [JIA OTyYeH) A TeXHOJIOTUY U Ha-
YYHBIX 3HAHMII, HEOOXOMVIMBIX [IJISI A€SITeIbHOCTY Ha
IIHe MOpell ¥ OKeaHOB U B UX HeJ[pax 3a IpefielaMu
HalVIOHA/IbHOM IOPUCOVKLUY, M COLIEIICTBYET Iepe-
flaue pa3BMUBAIOLIMMCSA TOCYAAPCTBAM TaKOI TeXHO-
JIOTUY, «9TOOBI BCE TOCYAAPCTBA-YIACTHUKY IIONY-
YajIi OT 3TOTO BBITOAY».

B 4. XI B OTHOIIEHNY MOPCKOJ TEXHOIOTUM YIC-
HIO/Ib3YETCsI He TEPMVH «Pa3BUTIE», @ TEPMUH «IIPO-
JIBYDKeHMe»; 1cxopst 13 myHkTa 2(b) ct. 144 Konsen-
1y 1982 1., OH BKJIIOYAET, 8 YACHHOCMU, O6Y‘ICHI/I6
HepCoHAA.

ITpunoxxenne Il x KouBenunn 1982 r. «OcHoB-
HbI€ YC/IOBYI IIOVICKA, Pa3BENKN M pa3paboTKM» TaK-
Ke TIOCBAIIEHO BOIIPOCaM OCBOEHNA MUHEPaIbHBIX
pecypcos PaiioHa, 11 ero NON0XKeHNUA peanns3yroTcs B
coorBeTcTBUM C 4. XI KouBennnn 1982 1. B otnmune
ot u. XIV, . 8 ct. 5 IIpunoxenus 111 x Konsennun
olpefiesiAeT TePMUH «TEXHOJIOTHA», HO TONbKO I
1esell faHHON cTaTby. COITAaCHO eif, TEPMUH «TeX-
HOJIOTVis1» BK/IIOYAET «CIelMaN3upoBaHHOE 000py-
IIOBaHMe ¥ TEXHIYECKOe HOY-Xay, B TOM 4MCIe CIIpa-
BOYHUKI, YePTeXU, MHCTPYKI[MY 10 SKCIUTyaTaIuM,
MOAITOTOBKA Kaf[pOB U TeXHUYECKIe KOHCYIbTALVM,
¥ TIOMOIIb, HeOOXOAMMBIE J/I1 MOHTa)Xa, 00CITy>Xu-
BaHNA U 9KCITyaTallny )KU3HECTIOCOOHOI CHCTeMBI,
U IOpUAMYecKoe TpaBO Ha MCIONb30BAaHNUE 3TOTO B
TaKUX Ie/ISX Ha HEMCK/TIOUNTETbHO OCHOBE».

4. BI/II[I)I JTE€ATECTIbHOCTI " 06’I)CKTOB, COCTaB/IA-
e MOHATNE «MOPCKaA TEXHOIOTUA»

B noxnape IenepanbHoro cekperaps OOH Ha
Tpetpeit kondpepenyn OOH no MopckoMy mpaBy
«MOPCKas TEXHONOTHA» B IIMPOKOM CMBIC/IE OTIpefie-
JTA€TCA KaK «Pe3y/NbTaT [IeATeTbHOCTY YYaCTHUKOB

II0 KOHTPOJIIO U TIPUCIIOCOO/IEHNIO K OKeaHIYeCKO
IPUPORHOIL Cpefie MOCPeACTBOM PAlMOHAIBHO Op-
TaHM30BAHHBIX CUCTEM fiesTenbHOCTI» . TeHepanp-
Hbl1 cekpeTapb OOH nepeuncut 1mecTb BUJOB Ta-
KOJI IesITeNIbHOCTI: MOpCcKast o6bIya HedpTy U rasa;
paspaboTka 1 yrmyOneHe MOPCKOTO JHa; MOPCKue
COOpY)XeHu, Kabemnu U TPyOOoIIpoBObL; IIOABOIHBIE
aImaparsl M MOABOHAA Cpefia 0OUTaHNA; U3BIeYe-
HJe PaCTBOPEHHBIX XMMIYECKMX BEIeCTB U3 MOp-
CKOJ1 BOJIbI; OIIPeCHEHE MOPCKOoI BofbL. [Tockonbky
3TOT CIIMCOK OBUI JIaH IIOf] 3aTOJIOBKOM «OIVICAHMe
HEKOMOpPbIX 611006 MOPCKOII IeATE/IBHOCTI», OH He
ABJIAETCA UCYepIIbIBAOIMM. bosee TOro, B HeM yxe
cofiepXKaznach OIIpefie/IeHHas 9KOJIOrMyeckas Ha-
IPaB/IeHHOCTD, OCKOJIbKY OBUIO TIPAMOE yKa3aHue
Ha IIOfJBOJIHYIO Cpefy oouTanus'.

B 1981 ropy JIptoric M. AnexcaHpp BbIenn1 de-
TbIpe OCHOBHBIE Cepbl AesATeIbHOCTH, Tpebyomine
COBMECTHOTO UCIIOTb30BaHNA MOPCKVX TEXHOJIOTHIL:
f00bIYa MOJIE3HBIX MCKOIAeMbIX B OKeaHe; 3all[UTa
OKPY>Kalolleil Cpefibl; MOPCKVe HaydHbIe VICCIeNo-
BaHNA; pbi6onoBCcTBO. KpoMe Toro, mccnenosarennb
HOJYEpPKHY/, YTO B OyAylleM MOTYT BO3HUKHYTb
HOBBIE CepBbl IeATE/IBHOCTIL B CBA3Y C NOSABICHNEM
HOBBIX TexHonoruil [Alexander 1981:243-249].

Kpurepun n pykosopamue npyauunel MOK no
mepefiade MOPCKOJ TEXHONOTMM TaKXe COfepKaT
nepedeHb 0ObEKTOB, KOTOPblE OXBATHIBAET TEPMUH
«MOPCKast TeXHOJIOTUS»:

1) mauHble U MHQOpPMAIMA O MOPCKUX Hayd-
HBIX VICC/IEJOBAHNAX, OIepaLuM U YCIyTH B yH00-
HOM JJIs1 IIOTIb30BaTe/Is popmare;

2) mocobus, PyKOBOACTBA, KpUTepWUM, CTaH-
IapThI, CIIPaBOYHbIE MAaTePHAIbL;

3) obopynosaHue i oT60opa Mpob u paspa-
OOTKM METOJO/IOTYIM MCCTIeOBAHMNIL;

4) obopynmoBaHue 1 CpeACTBA HAOMIOEHIS;

5) obopynoBaHye [/ HaOMIOfEHWII, aHAMM3a
¥ TIPOBEJIEHVIA 9KCIIEPUMEHTOB B 1a00paTOpuAX 1
Ha MecTax;

6) KOMIIBIOTEpPHOE 00OpYLOBaHNE;

7)  maboparopHoe obopynoBaHe'?.

° CornacHo cT. 133 KoHBeHuun 1982 r.,, pecypcbl PalioHa He BKIIOUYaAlOT MOPCKUE XKMBble pPecypcbl, a OrpaHNuMBalOTCA
«TBEPAbIMY, XKUAKAMY U Fra30006pasHbIMU MUHEPaTbHBIMM Pecypcamu, BKITIoUas NonMMmeTannimyeckne KoHKpeLumuy, in situ B

PaioHe Ha MOPCKOM AHe 1 B ero Heppax».

19 UN: Report of the Secretary-General “Description of some types of marine technology and possible methods for their trans-
fer”. February 27, 1975. URL: https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_4/a_conf62_c3_122.pdf

(accessed 12.07.2022).
" lbid.

12 UNESDOC: 10C criteria and guidelines on the transfer of marine technology. 2005. URL: https://unesdoc.unesco.org/

ark:/48223/pf0000139193/ (accessed 12.07.2022).
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[Ipu 3TOM BUABI OOBEKTOB M/IA Iepefadn, co-
CTaBJIALINE COflep)KaHMe TePMMHA «MOPCKas TeX-
HOJIOTVsI» TIOMUMO OypoBOro 060pyHOBaHMs, Kak
IpefCTaB/AETCA, MMEIOT He TObKO KOMMepUYecKoe
HasHaveHye. B 1983 roxy [Ix. CraBpupuc BBes Ho-
HATHE «CONYTCTBYHIIME TexXHomorum» [Stavridis
1983:42], iop KOTOPbIMM TIOHMMAJIUCh T€XHOIOTUM,
HallpaBjIeHHbIe Ha IIOfJepKaHue 3KOHOMMUYECKOI
JIeATeIbHOCTY I10 OCBOEHMIO PECYPCOB MOPs 1 MOP-
CKOTO JIHa, BK/IIOYAs Te, YTO 00eCreynBaoT SKOM0-
rimyeckyio 6esomacHocts [Nordguist 1990:38-39]. B
OCHOBE 9TOT'O TIOHATHA NEXUT BaKHOCTD UCIIONb30-
BaHVA COBPEMEHHBIX TEXHOJIOTHIA /11 0OecIiedeH s
3KOJIOTMYECKOI 6€30IIaCHOCTY XO3AICTBEHHOM [es-
TeIbHOCTU Ha Mope. Kpome Toro, pasBuTiie TeXHO-
JIOTMYeCKMUX MHCTPYMEHTOB MOHMTOPMHTA, aHA/IN3a
U 06pabOTKM JaHHBIX, @ TAK)Ke MHCTPYMEHTOB JI/Isl
MOPCKUX HayYHbBIX MICCTIelOBaHMII JleNlaeT mepesiaqy
MOPCKMX T€XHOJIOTMII HeOOXOAMMOIL /IS U3Y4YeHMs
M 3alUTBI MOpPCKOro 6mopasHoobpasmsa”. Takum
00pasoM, TepMUH «MOPCKasi TEXHONOTUSA» B 3aBU-
CHMOCTHU OT M3Y4aeMbIX JIOIIOTHUTENbHBIX YCIOBUI
IpPMMEHEeHVsA IIpuoOpeTaeT IpaBOBOE YTOYHEHNE,
KaK OyfieT pacCMOTPEHO B CIeAYIOIIell 4acT! HaCcTo-
ALIETO MCCNe0BAHNUA.

5. IlonATHE «JOCTYIHBI» B KOHTEKCTE PEXKI-
Ma pa3sBUTHA U IIepefadyl MOPCKMX T€XHOMOTMIA

Hpyroit TepMyH, UCIIONb3yeMblil B paMKax 4. XI
u ct. 5 [Tpunoxxenus 111, — «gocTynHbIi» («gocTym-
Has TexHonorus»). CormacHo ct. 5 («Ilepengaua Tex-
HOJIOTYI») IIpunoxenns I11, 3asgBuTEND, XKEMAOIMIT
OCYILIECTB/IATh XO3AJICTBEHHYIO MEATEIbHOCTD II0
pa3paboTke MUHEpaIbHBIX pecypcos PaiioHa, 00s-
3aH npezctaBuTh B OpraH IiaH paboTsl, cofepixa-
it obliee omycanue 0OOPYOBAHNUS ¥ METOJOB,
KOTOpbIe IPeIOoaraeTcs MCIoab30BaTh, ¢ Xapak-
TEPUCTUKAMM COOTBETCTBYIOLIEl MOPCKOM TEXHO-
Jorvy ¥ VHpOpManueii 0 TOM, Ifie OHa SABJIACTCA
«gocTynHol». KpoMme Toro, py MOABIEHNN KaKUX-
60 3HAUNMTENbHBIX VI3MEHEHUII B 9TMX XapaKTe-
PUCTUKAX, BK/IIOYas TEXHONOTMYECKUE M3MEHEHM:
VIV HOBILECTBA, IIPOM3BOAUTEND paboOT 00513aH cO-
06uuTb 06 9T0M B Opras. B 1. 3 ct. 5 [Ipunoxenns
III ycranaBnuBaoTcsa TpeGOBaHMS K COIEPIKAHUIO
KOHTPAaKTOB, 3aK/II0YaeMbIX I/ [ieATeNbHOCTU B
PajioHe, B OTHOLIEHNN 00513aTeNbCTB KOHTPAKTOPA

10 Tlepefiade MOPCKOIL TeXHOIornu. B coorBeTcTBUM
co ct. 5 [Tpunoxxenus 111, omHO 13 OCHOBHBIX TPe6O-
BaHWI 3aK/TII0YAETCA B TOM, YTO IO Tpebosanmio Op-
raHa HOApANYMK 0053aH nmpegocTaButh [Ipennpus-
THUIO Ha «CIIPABEIMBOI U Pa3yMHOJ KOMMEPYECKOII
OCHOBE» TeXHOJIOTMI0, KOTOPYIO OH MCIOJIb3yeT P
paspabotke pecypcos PaitoHa 1mo KoHTpakry (ecin
OH MMeeT Ha 3T0 3aKOHHOe 1paso) [Hey 1992:310].
Takum 06pa3oM, MbI C4UTaEM, YTO «[OCTYIIHAA TeX-
HOJIOTYSI» O3HA4YaeT TeXHO/IOTHIO, KOTOPYI0 MOXHO
TPaHCIIOPTUPOBATh ((PU3NYECKMIT CMBICT), TEXHO-
JIOTHIO, KOTOPYIO MOXKHO Npuo6pecTy (3KOHOMMYe-
CKUIT CMBICTT), ¥ TEXHOJIOTHIO, IIPaBa Ha KOTOPYIO I10-
3BOJLAIOT ee Iepenady (FopuAMYecKuil CMBICT). ITO
elje pas3 AEMOHCTPUPYET CBA3b MeXAY Iepefadeit
MOPCKOJI TEXHOJIOTMM WM IIPUHLMIIOM HayIy4Ilel
JOCTYITHOV TEXHOJIOTMN.

Bonpoc paspaboTku 1 nepemauy MOPCKOI Tex-
HOJIOTUI TaK)Xe CBS3aH C «IIPUHIIUIIOM IPEfOCTO-
poxxHocti» [Nollkaemper 1991:108]; BbickasbiBa-
eTCsA Jaxke IPEIIONOKeHe, YTO COflepyKaHue 9TOr0
IPVMHINUIIA BKIIOYAeT IOTOXKEHNUSA O «HauTydlIei
[IOCTYIIHOI TEeXHOJIOTUW», [fe «HAWIydIias» —
3TO He TO/IbKO HAaM/Iydlllasd B SKOHOMIYECKOM OT-
Houtenny [Harden-Davies 2016:261]. lo cux mop
OCTaeTCs CIOPHBIM, CTAaHOBUTCA M IPVMHLNII
HPEfOCTOPOXKHOCTY HPVMHIUIIOM OOBIYHOTO IIpa-
Ba [Mclntyre 1997:221], opHako o6iienpusHaHo,
4TO OH IOCTENEeHHO INpuobperaer Bce Oorbliee
IOpUANYECcKOe BMAHME, NOCKOIbKY HAaXOAMUT OT-
paXeHMe B PaCcTyLIeM KOMMYECTBE MEXYHapOf-
HBIX JOKYMEHTOB OOS3BIBAIOLIETO XapakTepa, a
TaKKe B aKTaX HAIMOHA/JIbHOTO 3aKOHOJATebCTBA
rocypapcts [Karim 2018:236- 238]. B wactHOCTH,
IPVHINII TIPEJOCTOPOKHOCTU BCTPEYaeTCs B pAfie
VICTOYHVIKOB, KaCAIOIVMXCA BOIIPOCOB 3AIITHI MOP-
CKOII cpefibl, TakMX Kak JIOH[JOHCKasA mexmapanusd
MUHUCTPOB 1987 I. BTopoil MeXIyHapogHO! KOH-
¢depenunn no samure CesepHoro mops (ct. XVI)
n KonBeHuus 1o 3amure Mopckoit cpezbl Cesepo-
Bocrounon Armantuxu (OCITAP) 1992 r. B Kon-
Benuyy OCIIAP mopxon mpegocTOpo>KHOCTH Ha-
3BaH INIPAMO, U LIMPOKOE IpUMEeHeHMe ITOZOOHBIX
nonoxkeHuit B pamkax mponenyp OCIIAP ormeua-
ercs aHamTukamu [Minas 2018]. Takum o6pasom,
IpaBoBas JeTepMUHALNA PAacCMAaTPUBAEMOTO Tep-
MJHA M €r0 COCTAaB/IAIOIVX HAXOAUTCA Ha CTAUM
TpaHCHOpMUPOBAHMISL.

3 BbinenkaHuH A.H. MexayHapoaHo-NpaBoBble OCHOBbI MPUPOA0PECYPCHON AeATENBHOCTI rocyfapcTs B MUpPOBOM OKeaHe.

[ucc.... pok. topuma. Hayk. Mocksa. 2002. C. 255-268
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6. Dxonormyeckasa TpaHcopMamysA MOHATUA
«MOPCKOJ TeXHOTOTIN»

B mocnepHee mecaTuieTe IOTMKa OMCKYCCUIL O
IPaBOBOM peXiuMe pa3paboTKy M INepefadyt Mop-
CKOVI TeXHOJIOTMM SBHO CMEILIAeTCsA OT CIOPHOTO
KoHTeKcTa amanora IOr—Cesep k HOBOII IlepcIiek-
TVBe, Ife 9QQEKTUBHBI MeXIYHAPORHBIN Mexa-
HM3M pa3pabOoTKM 1 epefiadyt MOPCKOIl TeXHOIOT UM
paccMarpuBaeTcsl Kak HeoOXoayuMoe ycnoBue obe-
CIiedeHus OOIUX MHTEPECOB MUPOBOTO COO01IIeCTBa
B 00/1aCTV OXpaHbI OKpY>Karoleit cpepsl. B 11. 41 pe-
somouun [enepanpuoit Accambrern OOH «IIpeo6-
pasoBaHye Haiero Mupa: [ToBecTka JHA B 06macTy
YCTOMYMBOTrO pasBuTyA Ha nepuop po 2030 ropma»
A/Res/70/1 om 15 okmabps 2015 200a*, rocypmapcTBa
IPU3HA/N, «4TO KaXK/jasd CTpaHa HeceT IIABHYIO OT-
BETCTBEHHOCTb 32 CBO€ COOCTBEHHOE 3KOHOMUYe-
CKOe I coLuanpHoe pasButue»”. B cBA3M ¢ aTuM B
[IOKYMEHTe IOATBEP>KHAETC HeOOXOAMMOCTDL CO3-
[laHVA HOBBIX 3((EeKTHBHBIX MHCTPYMEHTOB M
TOCTIDKEHUA LieNell ycToumBoro passurud. [ocy-
lApCTBa IIPU3HAIOT, YTO TaKMe MHCTPYMEHTHI «Oy-
IyT BKTIOYAaTb MOOMIM3ALNI0 (PUHAHCOBBIX pecyp-
COB, a TAK’Ke HapalllMBaHMe OTeHI1aIa 1 Ilepefady
9KO/IOTMYECKY 0e30IIaCHBIX TEXHOJIOTMII pa3BUBa-
IOIIMMCS CTPaHAM Ha O/arONpUATHBIX YCIOBMAX,
B TOM YJNC/Ie Ha JIbTOTHBIX U IpedepeHIanTbHbIX
YC/IOBUSIX, 110 B3aMMHON ZOTOBOPEHHOCTV»'C. XoTs
cepa peitctBust [Tapykckoro cormamenns 2015 .
He PAacIpOCTPaHAETCA Ha MOPCKYI TEXHOJIOIHIO,
IpMMeYaTeIbHO, YTO 3TOT MEXAYHAPOIHBI JJOTO-
BOp, B paMKaX KOTOporo 6 copMynmnpoBaHbI
CIIeNMaIM3MPOBaHHbIE TIOTIOKEHNA O Iepefjade Tex-
HOJIOTMIA, TaKXKe CTaJl BAYKHOI BEXOil B IIPOBO3I/IA-
IIEHVM 3KOJIOTMYECKOll BaXHOCTU 3(PeKTUBHOI
nepepauy TexHomorui'. [leficTBUTENBHO, B COOT-
BetcTBIY ¢ CornanieHeM «CTOPOHBI, 0TMeYast BaXK-

HOCTb TE€XHOJIOTMI I OCYILECTBJIEHUsA NEICTBUIA
10 CMATYEHUIO MIOCAENCTBUI U afjallTAl[MIL...», 00s-
3a/I1Ch YKPEIIATb «COBMECTHbIE JIeiiCTBMA IO pas-
paboTKe 1 mepefade TeXHOMOTMil» ',

Ecmn mpoaHanmusupoBaTb. Kakye TEeXHOJIOTY
nepenaoTca yepe3 MexaHnsMbl MOK, yBuanm, uto
3TO MPONCXOANUT B OCHOBHOM B OTHOILIEHUN TEXHO-
JIOTMII, HE CBA3AHHBIX C JOOBIUEN IONE3HBIX MCKO-
[aeMbIX, a CKOpee TeX, KOTOpble OTHOCATCA K KaTe-
rOpMAM «OKEaHNYeCKMe UCCIEN0BaHNA», «CUCTEMBI
HaO/MIOfieHVst / yIpaBeHusl JaHHBIMI», «paHHee
HpeRyIpeXXsieHIe U CTY>KObI», <yCTONYMBOE YIIPaB-
JIeHue U pyKoBOACTBO» 1 T. A."° Takue TexHomornu
OOBIYHO MMEIT YETKYI0 3KOJIOTMYEeCKYI0 HallpaB-
JIEHHOCTb: OHM HallelleHbl Ha IIpefjoTBpallleHue
YpEe3BbIYANHBIX CUTYALMIl, 3aIUTY OKPY>KaIIel
cpepbl, IpOBefieHNe MOPCKIX MCCTIefIOBAHMUIT U CO3-
IlaHVe YCTOMYMBBIX CUCTEM YIIPaBIeHIA MOPCKUMU
pecypcamu.

7. 3akIroueHne

Ecnm B 1970-x m 1980-X romax OCHOBHbBIE MEXXK-
IPaBUTENbCTBEHHbIE OOCYX/EHUA II0 BOIPOCAM
paspaboTKM M Iepefauyt MOPCKOJ TeXHOJIOTUM
OBUIM COCPEJOTOYEHBI HA CAMBIX IIePefOBbIX C TeX-
HIYECKOI I KOMMEPYECKOI TOYEK 3PEHMA U SIKOHO-
Mudecky 3 eKTUBHBIX TEXHONOTUAX, TO CETOfHs
aKIleHT JiellaeTCAd Ha IPeJOCTABIeHMN JIOCTYIA K
Hayboree «3KOMOTMYECKY YMCTBIM» TEXHOOTVAM.
B rakoM IIpaBoBOM KOHTEKCTe TEXHOJIOTMM JOOBIUM
MMHEpa/bHbIX PECYPCOB HE PACCMATPUBAIOTCA KaK
enuHCcTBeHHbI 00beKT 4. XIV Konsennmm 1982 1.
K 4ncny Takux 06beKToOB, KaK II0Ka3as aHa/IN3, OT-
HOCATCS 9KOJIOTMYECKU NlepeloBble TEXHOMIOTUY [/
MOPCKIX HAay4YHBIX MCC/IEJOBAHNI, XO3AMICTBEHHO
fleATeNIbHOCTY B Mope. Bonee Toro, mMeHHO yder
SKOJIOTMYECKNX aCIeKTOB PaspaboOTKM U Iepefa-
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' UN: Resolution adopted by the General Assembly on 25 September 2015 “Transforming our world: the 2030 Agenda for
Sustainable Development”. URL: https://www.un.org/en/development/desa/population/migration/generalassembly/docs/
globalcompact/A_RES_70_1_E.pdf (accessed 12.05.2022).

> Deltares: Sustainable Decommissioning of Offshore Wind Turbine Foundations. URL: https://www.deltares.nl/en/projects/
sustainable-decommissioning-offshore-wind-turbine-foundations/ (accessed 12.05.2022).

1 Tam xe.

7 Paris Agreement. 2015. Art. 10-13. URL: https://unfccc.int/sites/default/files/english_paris_agreement.pdf/
12.05.2022).

8 Tam xe. Art. 10.

9 «[Mepefaya MOPCKOW TEXHONOMMN - OOMEH 3HAHUAMM U Pa3BUTUE NMOTEHLMANA AN YCTONUMBOIO YrpaBneHVs OKeaHaMm 1
npubpexHbiMn paioHamm». Cm.: UNESCO: Transfer of marine technology: knowledge sharing and capacity development for
sustainable ocean and coastal management. 2015. URL: https://unesdoc.unesco.org/ark:/48223/pf0000232586?posIinSet=20
&queryld=2ec36629-a812-425c-9e55-cda3f4405bcc (accessed 12.05.2022).
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4J MOPCKOJI TEXHOJIOTUM CO3JA€T HOBBI KOHTEKCT
1 TIOHMMAHUA U TOJNKOBAHMA IPUMEHUMBIX IIO-
noxeHnit Kousenumm 1982 r. bmarogmapsa atomy
MOXKHO IIP€OJo/IeTh CYIIeCTBOBAaBIINE B TedeHMe
IPOJO/DKUTEIPHOTO BPEMEHM Pa3HOITIACUA MEXIY
Pa3BMBAIOMIMMUCA U PasBUTBIMU TOCY[APCTBAMI,
KOTOpBle paHee MpemnATCTBOBaMM 3(QeKTUBHOI
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