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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.
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EBrenui Npuropbesny JIAXOB

3acnyxeHHbl topuct Poccuitickon Gepepatum,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
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akapemusa (Mockaa, Pocculickas ®edepayus)
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[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
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“GENDER” IN INTERNATIONAL HUMAN
RIGHTS LAW: THEORY AND PRACTICE

INTRODUCTION. The institute for the protec-
tion of women both at international and national
levels taking into account the ongoing discussions on
the term “gender” is considered in the article. The
authors examine the distinction between concepts
‘sex”, “gender” and ‘gender identity”, enshrined in
international legal acts and documents, the States’
positions and approaches to their use, including on
the example of the implementation of the Council of
Europe Convention on Preventing and Combating
Violence Against Women and Domestic Violence,
better known as the Istanbul Convention.

MATERIALS AND METHODS. During the re-
search the authors used different international legal
documents, including international treaties, recom-
mendations of the United Nations treaty bodies, re-
ports of the special rapporteurs and international
experts, outcome documents of international con-
ferences, as well as doctrinal sources and national
legislation of foreign countries. The study was car-
ried out based on general scientific and special sci-
entific methods. The methods of legal modeling and
forecasting were widely used in the analysis in order
to define prospects for possible future studies and
development of international human rights law on

the protection of women from violence and domestic
violence.

RESEARCH RESULTS. Demonstrating different
approaches to understanding the term ‘gender” in
protecting women from violence and domestic vio-
lence, implemented by international organizations
and States, the authors examined factors that influ-
ence the position of national authorities of a number
of countries when considering the possibility of ac-
cession or ratification of the core international legal
acts in this area on the example of the Council of
Europe Convention on Preventing and Combating
Violence Against Women and Domestic Violence.
DISCUSSION AND CONCLUSION. The authors
came into conclusion that the problems of violence
against women and domestic violence should be
viewed through the lens of gender equality concept,
which does not entail the elimination of biological
differences between two sexes and does not encour-
age women and men to change their social roles. The
article stresses the need for an internationally agreed
definition of the term “gender” in order to strengthen
the legal and institutional mechanisms for a more ef-
ficient practical implementation of measures to com-
bat violence against women and domestic violence.
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«FEHAEP» B MEXXAYHAPOAHOM
NPABE MPAB YEJIOBEKA:
TEOPUA N NPAKTUKA

BBEJJEHME. B cmamve paccmampusaemcs uH-
CIUMYmM 3aUu4UmMbl NPAas HeHwUH Ha MeX0YHAPOO-
HOM U HAYUOHATIHOM YPOBHSX C YHemOoM Npoucxo-
OAwuUx  OUCKYCCUli  B0Kpye MepMUHa «2eHoep».
Aemopol  uzyuarom OupdepeHuuayuo NOHAMuULL
«non» (sex), «eendep» (gender) u «eenHdepHas uoe-
muunocmu» (gender identity), 3akpenneHHoix 8 Medxc-
0yHaPOOHO-NPABOBYIX AKMAX U 0OKYMEHMAX, NO3U-
U 20cy0apcme u no0xo0vl K UCNOTb308AHUI IMX
NOHAMULL, 6 MOM 4UCTle HA NPUMepe UMNIemMeHma-
yuu Koneenyuu Cosema Esponvi o npedomepaue-
HUU U 60pvbe ¢ HACUIUEM 6 OTNHOUEHUU HeHUUH U
00MAUHUM HACUTIUEM UIU MaK Ha3bleaemoti Cmam-
0Y/bCKOU KOHBEHUUU.

MATEPMAIIBI 1 METOJBI. I1pu nposederuu uc-
C71e008AHUSL UCNONL306ANIUCL PA3TUUHbIE DOKYMEH-
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Mol MexwOyHAPOOHO-NPAB0BO20 XAPaKmepa, BKII0-
uas  MexoyHapooHvle 002080pbl, PeKOMEHOAUUU
002080PHDLX 0P2AHO6 1O NPABAM HeT08eKA CUCEMDL
OOH, 00x71a0v! cneyuanbHuiX 00KIA0UUKO8 U MeXi-
OyHAPOOHbIX IKCNEPMOos, uUmozosvie O0KyMeHMbl
MeHOYHAPOOHDIX KOHpepeHUUll, a makie 0oKmpu-
HAZbHblE UCTMOYHUKY U HAUUOHAZIbHOEe 3aKOH00a-
menvbcmeo 3apybexcruvix eocyoapcme. Vccnedosarue
BDINONIHEHO € UCNOB30BAHUEM 00U4EHAYUHDIX U Ce-
UUATLHBIX HAYYHbIX MemO0008. B npouecce ananusa
WUPOKO NPUMEHSATIUCL Mero0bl NPaBoso2o Mooesu-
POBAHUS U NPOZHOZUPOBAHUS C UeTIbI0 OnpedeneHUs
nepcnekmue 803MONHbIX OYOYUsUX UCCTIE008AHUTI U
paseumust mex0yHapooHozo npasa npas uenosexa
10 BONPOCAM 3AUUMDL HEHULUH OM HACUTIUSA U 00-
MauiHe20 HACUIUA.



MPABA YEJTOBEKA

AX. Abawmgze, O.K. ToHuapeHKko

PE3VJIbTATDBI UCCIIENJOBAHWA. Jlemoncmpu-
Py pasnuuvie no0X00bl K MPAKMosKe NOHAMUSL
«eeHdep» 6 Oerie 3AULUMbL HeHUUH O HACUTIUS U 00-
MauiHez0 HACUTIUS, NPUMEHUMbLe MEHOYHAPOOHbIMU
OpeaHU3AUUAMU U 20CY0apPCBaMU, ABIMOPbL U3YHU-
T pakmopol, IUAIOULUE HA NOSUUUI0 HAUUOHATID-
HbIX 0p2aH08 61IACMU PA0A CMPAar npu paccmompe-
HUU 80MpPOCA 0 NpucoeduHeHUU U pamudukayuu
OCHOBHYLX MENOYHAPOOHO-NPABOBYIX AKINOE 8 MO
obnacmu na npumepe Koneenyuu Cosema Esponvt o
npomusodeiicmeuu u 60pvoe c Hacunuem 8 OmHoule-
HUU HeHUUH U OOMAUHUM HACUTUEM.

OBCYJKIEHWA U BBIBOJIbI. Asmopo: npuuinu
K 801800y, 4MoO NPoOIeMbl HACUNUA 8 OMHOUIEHUU
HEHUWUH U 0OMAUIHE20 HACUIUST HeobX00umo pac-
cMampueamo vepe3 NPU3My KOHUeNyUuu 2eHoepHoeo
pasexcmea, Komopas He ésieuem ycrmpareHus 6uo-
JI02UMECKUX PASTIUMULL MeH0Y 08YMS NOAAMU U He
no6yH0aem seHuUH U MyHCHUH MEHAMb CB0U COUU-
anvHole ponu. B cmamve noduepkusaemcs Heo6xo-
oUMOCmb BbIPAGOMKY CONACOBAHHO20 HA MENOYHA-

1. Introduction

aragraph 3 of Article 1 and paragraph (c) of

Article 55 of the Charter of the United Nations

which contain the provisions on state cooper-
ation in promotion and protection of human rights
as an objective and a principle of the United Nations
(hereafter the UN) activities also establish the pro-
hibition of discrimination on four grounds: “race’,
“sex’, “language” and “religion”’.

“Sex” as grounds for discrimination is also in-
cluded in acts that form the International Bill of
Human Rights, namely in Article 2 of the Universal
Declaration of Human Rights (hereafter the UDHR),
paragraph 2 of Article 2 of the International Cove-
nant on Economic, Social and Cultural Rights (here-
after the ICESCR) and paragraph 1 of Article 2 of the
International Covenant on Civil and Political Rights
(hereafter ICCPR).

By adopting a special international treaty — the
Convention on the Elimination of All Forms of Dis-
crimination against Women, in 1979, UN member
states defined “discrimination against women” in
Article 1 of the Convention for functional purposes:

POOHO-002080pHOM YPOBHE ONpedeneHUs NOHAMUS
«2eHOep» ¢ Uenvio yKpenneHuss npasosvix u UHCMmu-
MYUYUOHATILHBIX MeXAHU3MO8 07151 bonee dppexmue-
HO20 OCYulecmeneHus Ha npakmuxe npomueooeti-
CMBUS  HACUAUIO 6 OMHOWEHUU HEeHWUH U
0oMauHeMy HACUTIUIO.

KITIOYEBBIE CJIOBA: zenoep, cerdepHoe pasem-
cmeo, 2eHdepHas udeHmuuHocmo, CmambynvcKas
KOHBEHUUS, HACUNUE 6 OMHOUIEHUU HEeHUWUH, 00-
MauiHee Hacunue

I HUTUPOBAHUS: A6ammpase A.X., Tonya-
penxo O.K. 2022. «Iengep» B MeX/[yHapOfHOM ITpa-
Be IIpaB 4e/IOBeKa: TeOpysA U NpaKTuka. — Mockos-
CKUtl HypHan mexoynapoorozo npasa. Ne2.. C. 6-16.
DOIL: https://doi.org/10.24833/0869-0049-2022-2-6-
16

ABWIOpbl 3as861910m 00 omcymcmeuu KOH¢/’IMKma
uHmepecos.

it is defined as “any distinction, exclusion or restric-
tion made on the basis of sex which has the effect
or purpose of impairing or nullifying the recogni-
tion, enjoyment or exercise by women, irrespective
of their marital status, on a basis of equality of men
and women, of human rights and fundamental free-
doms in the political, economic, social, cultural, civil
or any other field™.

It would appear that by doing so, the legislative
process of normative and conceptual understanding
of the issues arising from the sex distinction has been
consolidated.

However, at the doctrinal level in the early 1970s,
issues based on the concept of “social sex” were
raised [Shishlova 2013:148; Voronina 2019:7], which
subsequently led to a differentiation between the
concepts of “sex” and “gender” at the positive inter-
national human rights law level and practices in the
field of human rights.

It should be noted that the so-called “gender” as-
pects were previously addressed in other areas as a
socio-philosophical, socio-cultural, discursive and
psycholinguistic phenomenon [Volova, Mazaeva
2016:6], denoting a social construct that character-

' The UN Charter. URL: https://www.un.org/en/about-us/un-charter/full-text (accessed 21.01.2022).
2 Convention on the Elimination of All Forms of Discrimination against Women. 1979. URL: https://www.ohchr.org/sites/de-

fault/files/cedaw.pdf (accessed 21.01.2022).
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izes the features of behavior, the result of human so-
cialization in society’. Unlike “sex” as a physiological
phenomenon determined by biological factors, “gen-
der” is determined not only by biological belonging,
but also by socio-cultural, status and family aspects,
psychological features of a person, their social role
[Diadyun 2011:28; Neronov, Neronova 2021:133].

As a result of the efforts of, first and foremost,
feminist groups, the concept of gender mainstream-
ing emerged, that is, a comprehensive approach to
gender that considers cultural, social, political and
economic differences between men and women in
all spheres of life [Bustelo 2017:84; Engeli, Mazur
2018:111;Kurebwa 2021:870]. International human
rights organizations have widely relied on this con-
cept, defining various Action Plans* based on it.

The use of the term “gender” has led to the
emergence of the concepts of “gender equality” and
“gender-based violence”, which are reflected in docu-
ments adopted by international organizations.

For example, Goal No. 5 of the 2030 Agenda for
Sustainable Development calls for “achieving gender
equality and the empowerment of all women and
girls” through the elimination of all forms of dis-
crimination against women and girls; the elimina-
tion of violence against women and girls in the pub-
lic and private spheres, including trafficking, sexual
and other forms of exploitation; the elimination of
all harmful practices, including forced marriage and
female genital mutilation®.

The Committee on the Elimination of Discrimi-
nation against Women (CEDAW), which monitors
member states’ compliance with the Convention
on the Elimination of All Forms of Discrimina-
tion against Women, has also been prominent
in this regard, particularly in defining the term
“gender”.

CEDAW General Recommendation No. 19 de-
fines “gender-based violence” as “a form of discrimi-
nation that prevents women from enjoying their
rights and freedoms on an equal basis with men™.
It also clarifies that “discrimination against women’,
which is defined in Article 1 of the Convention on
the Elimination of All Forms of Discrimination
against Women, includes “gender-based violence”, or
“violence which is directed against a woman because
she is a woman or that affects women disproportion-
ately”™”.

In the subsequent General Recommendation No.
35, which updated General Recommendation No.
19, CEDAW elaborates on the concept of “gender-
based violence against women” in order to refer to
the gender-specific causes and consequences of such
violence. CEDAW considers that “gender-based vi-
olence against women is one of the primary social,
political and economic means through which ste-
reotypical roles for women and their subordination
to men are perpetuated” and that such violence is
“a critical obstacle to achieving substantive equality
between women and men as well as to women’s en-
joyment of human rights and fundamental freedoms
enshrined in the Convention on the Elimination of
All Forms of Discrimination against Women™.

At the regional level, at the level of the Council of
Europe, the Convention on Preventing and Combat-
ing Violence against Women and Domestic Violence
(Istanbul Convention) specifies “being a woman” as
the main reason for “gender-based violence against
women’. Acts that “disproportionately affect wom-
en” are also considered as such™.

It would seem that the phrase “gender-based
violence” should focus on the fact that women are
victims of violence precisely because of their gender.
However, due to the lack of an agreed concept of the

3 Latest Dictionary of Philosophy. (In Russ.). URL: http://wwuv.libedu.ru/red__gricanov/p/10/noveishii_filosofskii_slovar.html
(accessed 21.01.2022).

4 UNDP Gender Equality Strategy 2018-2021. URL: https://www.undp.org/publications/undp-gender-equality-strate-
gy-2018-2021 (accessed 21.01.2022); Council of Europe Gender Equality Strategy 2018-2023. URL: https://www.coe.int/en/
web/genderequality/gender-equality-strategy (accessed 21.01.2022).

> UN:Transforming our world: the 2030 Agenda for Sustainable Development. URL: https://www.un.org/sustainabledevelop-
ment/development-agenda/ (accessed 21.01.2022).

6 OHCHR: General recommendation No. 19: Violence against women. URL: https://tbinternet.ohchr.org/Treaties/CEDAW/
Shared%20Documents/1_Global/INT_CEDAW_GEC_3731_E.pdf (accessed 21.01.2022).

7 Ibidem.

& OHCHR: General recommendation No. 35 on gender-based violence against women, updating general recommendation
No. 19. URL: https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
(accessed 21.01.2022).

° Council of Europe Convention on preventing and combating violence against women and domestic violence. 2011.
URL:https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168046031c  (ac-
cessed 21.01.2022).

% |bidem.
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base term “gender”, its diverse interpretation in dif-
ferent contexts, as well as confusion with the term
“gender identity”, states face difficulties in acceding
or ratifying international treaties, including the Is-
tanbul Convention, aimed at protecting women's
rights, which complicates the implementation of ef-
forts at the national level, including due to the pos-
sible contradiction with traditional family values
[Sekowska-Koztowska 2020:259].

The misunderstanding of the concept of “gender”
and attempts by a number of Western states to use
this term to blur the historically established institu-
tion of the family as a union between a man and a
woman were noted by the President of the Russian
Federation Vladimir Putin on October 21, 2021, at
the plenary session of the XVIII meeting of the Val-
dai Discussion Club: “Some people in Western coun-
tries believe that aggressive erasure of whole pages
of their own history, ‘reverse discrimination’ of the
majority in favor of minorities or the requirement
to abandon the usual understanding of such basic
terms as mother, father, family, or even the differ-
ence between the sexes, are, in their view, the mile-
stones of the movement towards social renovation™'.
To contrast this, based, among other things, on re-
cent amendments to the Constitution of the Russian
Federation, the President of the Russian Federation
states the firm position of Russian society: “To rely
on our spiritual values, on the historical tradition, on
the culture of our multinational people”*2.

Leaders of other European states, such as Arme-
nia, Bulgaria, Hungary, Poland, Turkey and others,
adhere to the same position.

Therefore, an international legal definition of the
concept of “gender” in order to clearly distinguish it
from the concept of “sex” is relevant.

2. Definition of the term “gender” in interna-
tional documents

It should be stated from the outset that at the level
of international law two documents contain provi-
sions related to the concept of “gender”:

1. The Annex to the Beijing Platform for Ac-
tion, adopted during the Fourth World Confer-
ence on Women in 1995. Paragraph 2 of this Annex
states: “The word ‘gender’ has been used and under-
stood in its customary accepted meaning in vari-
ous other United Nations forums and conferences’,
and also states that there is no indication “that the
Platform for Action used any new meaning or con-
notation of the term other than the one previously
used”".

2. In the Rome Statute of the International
Criminal Court (hereafter the ICC), paragraph 7
explains that “For the purpose of this Statute, it is
understood that the term ‘gender’ refers to the two
sexes, male and female, within the context of society.
The term ‘gender’ does not indicate any meaning dif-
ferent from the above™*.

These provisions have subsequently been sub-
ject to some re-evaluation, and in some cases even
criticism, by international organizations, experts and
academics [Oosterveld 2005:55].

In particular, in 2019, the UN International Law
Commission (hereafter the ILC) drew attention to
the “outdated and non-transparent” definition of
“gender” in the Rome Statute of the ICC. In a rec-
ommendation to the Draft Articles on the Preven-
tion and Punishment of Crimes Against Humanity,
the ILC suggested that the UN General Assembly
should not adhere to the definition of “gender” under
the ICC Statute on the grounds that “since its adop-
tion, there have been several developments in inter-
national human rights law and international crimi-
nal law reflecting the modern understanding of the
term”"”.

To support their position, the ILC has cited a
number of documents from certain so-called “soft
law” sources that contain provisions relating to the
concept of “gender”:

1. The 2004 Guidance of the International
Committee of the Red Cross, in which “The term
‘gender’ refers to the culturally expected behaviour of
men and women based on roles, attitudes and values
ascribed to them on the basis of their sex, whereas

" Vladimir Putin participated in the plenary session of the XVIIl meeting of the Valdai International Discussion Club. — Kremlin.
ru. October 21, 2021. (In Russ.). URL: http://www.kremlin.ru/events/president/transcripts/comminity_meetings/66975 (ac-

cessed 23.01.2022).
2 |bidem.

13 UN: Report of the Fourth World Conference on Women. URL: https://undocs.org/ru/A/CONF.177/20/Rev.1 (accessed

23.01.2022).

* Rome Statute of the International Criminal Court. 1998. URL: https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf (ac-

cessed 23.01.2022).

> UN: Report of the International Law Commission, 71 session (April 29-June 7 and July 8-August 9, 2019). URL: https://digi-
tallibrary.un.org/record/3827355/files/A_74_10-EN.pdf (accessed 23.01.2022).
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the term ‘sex’ refers to biological and physical char-
acteristics”'%

2. 2010 CEDAW General Recommendation
No. 28, paragraph 5 of which states in this regard:
“The term ‘gender’ refers to socially constructed
identities, attributes and roles for women and men
and society’s social and cultural meaning for these
biological differences™’;

3. Report of the Special Rapporteur on extra-
judicial, summary or arbitrary executions on a gen-
der-sensitive approach to arbitrary killings, in which
“gender” and “gender identity” refer to “social char-
acteristics and capabilities associated with masculin-
ity and femininity, an evolving social and ideological
construct that justifies inequality”'%;

4.  Report of the Independent Expert on pro-
tection against violence and discrimination based on
sexual orientation and gender identity, which states
in paragraph 2 that “gender identity refers to each
persons deeply felt internal and individual experi-
ence of gender, which may or may not correspond
with the sex assigned at birth, including the personal
sense of the body (which may involve, if freely cho-
sen, modification of bodily appearance or function
by medical, surgical or other means) and other gen-
der expressions, including dress, speech and man-
nerisms”".

The concept of “gender” is also widely used in
various international documents, in particular, the
WHO Director-General's Statement on Gender
Policy, which cites this concept to describe those
characteristics of women and men that are socially
acquired, while “sex” is used to describe biologi-
cally predetermined characteristics®. UNESCO in

its Report “Gender Mainstreaming Implementation
Framework” describes the term “gender” to refer to
“the roles and responsibilities of men and women
that are created in our families, our societies and our
cultures™'.

To conclude this section, we note the Istanbul
Convention, which refers to “gender” as “socially
constructed roles, behaviors, activities and attributes
that a given society considers appropriate for women

and men”?.

3. “Gender” and “gender identity”

The term “gender” is often further defined by the
term “gender identity”, which, according to experts,
leads to negative consequences of many kinds*.

In this context, the so-called Yogyakarta Prin-
ciples, which define “gender identity” as “a person’s
deeply felt internal and individual awareness of gen-
der identity, which may or may not correspond with
the sex from birth, including the personal sense of
the body (which, if freely chosen, may involve chang-
es in appearance or physiological functions through
medical, surgical or other means) and other manifes-
tations of gender identity”*, should be considered.

Although this document was developed at an in-
formal level by a group of specialists, it is referenced
in official UN documents. In particular, the UN
Committee on Economic, Social and Cultural Rights,
which exercises international supervision over states
parties' compliance with their obligations under the
International Covenant on Economic, Social and
Cultural Rights, relies on the definitions contained
in the Yogyakarta Principles in its General Comment

16 |CRC: Addressing the Needs of Women Affected by Armed Conflict: an ICRC Guidance Document. 2004. P.7. URL: https://
www.icrc.org/en/doc/assets/files/other/icrc_002_0840_women_guidance.pdf (accessed 21.01.2022).

7 CEDAW: General recommendation No. 28 on the core obligations of States parties under article 2 of the Convention on the
Elimination of All Forms of Discrimination against Women. URL: https://www.refworld.org/docid/4d467ea72.html (accessed
21.01.2022).

'® OHCHR: Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender-sensitive approach
to arbitrary killings. June 6, 2017. URL: https://www.ohchr.org/sites/default/files/HRBodies/HRC/RegularSessions/Session35/
Documents/A_HRC_35_23_AEV.docx (accessed 21.01.2022).

' UN: Note by the Secretariat “Protection against violence and discrimination based on sexual orientation and gender iden-
tity” July 12, 2018. URL: https://undocs.org/en/A/73/152 (accessed 22.01.2022).

2 World Health Organization: Integrating gender perspectives in the work of WHO: WHO gender policy. 2002. URL: https://
apps.who.int/iris/bitstream/handle/10665/67649/a78322.pdf?sequence=1&isAllowed=y (accessed 21.01.2022).

21 UNESCO: Gender Mainstreaming Implementation Framework (GMIF). 2003. URL: https://unesdoc.unesco.org/ark:/48223/
pf0000131854 (accessed 22.01.2022).

22 Council of Europe Convention on preventing and combating violence against women and domestic violence. 2011.
URL:https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168046031c  (ac-
cessed 21.01.2022).

2 Analytical report “The Use of the Term ‘Gender’ in Russian Legislation”. 2012. (In Russ.). URL: https://www.familypolicy.ru/
rep/rf-12-029.pdf (accessed 21.01.2022).

2* Principles on the Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity.
2006. URL: https://yogyakartaprinciples.org/principles-en/ (accessed 21.01.2022).
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No. 20 (paragraph 32)*. Although this practice is
strongly disapproved by a number of states®, refer-
ences to the Yogyakarta Principles continue to be
found in other documents of human rights bodies,
in particular the reports of the UN Special Rappor-
teurs” and the UN High Commissioner for Human
Rights®, as well as in the guidelines of the Office of
the UN High Commissioner for Refugees®.

While in this case we are talking about interna-
tional instruments of a non-binding nature, the use
of the term “gender identity” in binding international
legal instruments sometimes leads not only to a lack
of consensus among states, but also to the refusal to
accede or ratify them. An example of this is the Is-
tanbul Convention. Although its provisions do not
contain the concept of “gender identity” as such, the
term is mentioned in the context of the provisions
of the Convention concerning non-discrimination
in order to prohibit States parties to the Convention
from denying assistance to such persons in cases of
violence. The relevant provision of the Convention
states: “The implementation of the provisions of this
Convention by the Parties, in particular measures to
protect the rights of victims, shall be secured with-
out discrimination on any ground such as sex, gen-
der, race, colour, language, religion, political or other
opinion, national or social origin, association with a
national minority, property, birth, sexual orientation,
gender identity, age, state of health, disability, marital
status, migrant or refugee status, or other status™.

Although the Explanatory Report to the Istan-
bul Convention®, as well as the conclusions of the

European Commission for Democracy through Law
(Venice Commission) regarding the compliance of
the Istanbul Convention with the Armenian Consti-
tution explain in detail that it is not aimed at destroy-
ing family values and legalizing same-sex marriage,
but rather at protecting women and girls from all
forms of violence??, the Istanbul Convention remains
an object of constant criticism by a number of states
precisely for its use of gender terminology and con-
cepts, and the Republic of Turkey, the first signatory,
has even denounced the document [Cerami 2021:2;
Goncharenko 2021:47].

In view of this situation, the ideological confron-
tation of states over the boundaries of private and
family life and the distribution of social roles in soci-
ety comes to the forefront, which ultimately prevents
the effective protection of women against violence or
domestic violence, that is, the main objectives that
the Istanbul Convention and other international le-
gal documents in this area pursue.

4. “Gender” in national legislation

The negative attitude toward this concept at the
level of the national legislation of states has been
entirely predetermined by external influences of a
political nature. To confirm this, we cite the follow-
ing fact: on July 27, 2018 the Constitutional Court of
Bulgaria took into consideration the opinion of the
President of Bulgaria that the Istanbul Convention
uses the concept of “gender”, contributing to “bur-
dening” it with additional meanings beyond its usual

% OHCHR: General Comment No. 20 Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the Inter-
national Covenant on Economic, Social and Cultural Rights). URL: https://www.refworld.org/docid/4a60961f2.html (accessed
21.01.2022).

% UN: Summary record of the 28" GA UN meeting. October 26, 2009. URL: http://orinam.net/377/wp-content/up-
loads/2013/12/UN_GenAssembly_Protection_HumanRights_2009.pdf (accessed 21.01.2022).

2 UN: Note by the Secretary-General “Report of the United Nations Special Rapporteur on the right to education” July 23,
2010. URL: https://digitallibrary.un.org/record/688657/files/A_65_162-EN.pdf (accessed 21.01.2022).

2 UN: Report of the United Nations High Commissioner for Human Rights “Discriminatory laws and practices and acts of vio-
lence againstindividuals based on their sexual orientation and gender identity”November 17,2011. URL: https://digitallibrary.
un.org/record/719193/files/A_HRC_19_41-EN.pdf (accessed 21.01.2022)..

2 UNHCR: Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity. November 21, 2008. URL:
https://www.refworld.org/docid/48abd5660.html (accessed 21.01.2022).

30 Council of Europe Convention on preventing and combating violence against women and domestic violence. 2011.
URL:https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168046031c  (ac-
cessed 21.01.2022).

31 Council of Europe: Explanatory Report to the Council of Europe Convention on preventing and combating violence against
women and domestic violence. May 11, 2011. URL: https://rm.coe.int/ic-and-explanatory-report/16808d24c6 a (accessed:
21.01.2022).

32 Venice Commission: Opinion on the constitutional implications of the ratification of the Council of Europe Convention on
preventing and combating violence against women and domestic violence (Istanbul Convention) No. 961/ 2019. Adopted
by the Venice Commission at its 120th Plenary Session. October 11-12, 2019. URL: https://www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2019)018-e (accessed 21.01.2022).
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scope and beyond the fundamental values of the Bul-
garian Constitution. In particular, the introduced so-
cial aspects of the term “gender” do not correspond
to the division between men and women, as affirmed
by the Constitution of the country. The Constitution-
al Court ruled that the Istanbul Convention, by de-
priving society of the ability to distinguish between
men and women, makes combating violence against
women a formal and unenforceable obligation, and
does not comply with the Bulgarian Constitution®.

In another similar example, in May 2020, the
Christian Democratic Peoples Party of Hungary to-
gether with the Hungarian Civic Union, which has
a majority in the Hungarian Parliament, supported
the refusal of Hungary to ratify the Istanbul Conven-
tion because it “encourages destructive gender ide-
ologies™. The reason is that existing Hungarian law
defines “gender” as “biological sex based on primary
sex characteristics and chromosomes”, according to
Article 33 of the General Bill T/9934 adopted on May
19, 2020.

To cite another fact, the Polish Minister of Justice,
commenting on the gender ideology introduced by
the Istanbul Convention, labeled it as one that “ques-
tions the concepts of family, marriage, and religion”
He pointed out that the Convention provides for the
formation of the concept of socio-cultural gender, as
opposed to a biological one. According to him, this
is related to the requirement to reform the educa-
tion of children in schools so that they consider their
biological sex as an anachronism®. For the record,
in Polish law, the definition of “gender” is identical
to the concept of “sex”; the Law of Poland on non-
discrimination of 2010 does not include gender iden-
tity or gender expression as possible grounds for dis-
crimination®.

There is a case for more specific action in this
regard: on August 29, 2013, the Government of Ar-

menia approved a bill on amendments to the Law
“On ensuring equal rights and opportunities for
men and women’, from which, according to the bill,
the term “gender” was removed. Previously, the na-
tional law gave the following definition of the term
“gender”: “acquired, socially established behav-
ior of persons of different sexes, the social status
of the relationship between a man and a woman,
which is expressed in all spheres of social life”?. It
is worth mentioning that when acceding to the Is-
tanbul Convention, the Armenian Ministry of
Justice requested the opinion of the Venice Com-
mission of the Council of Europe, inter alia, for its
compliance with the Armenian Constitution in
terms of correlation between the so-called “gender
component” of the Convention and the concept of
family.

The definition of the term “gender” is reflected
both in judicial practice and in the documents is-
sued by state authorities. For example, District Judge
Hutton in his December 1993 “Dobre v Amtrak”
case referred to Title VII of the Civil Rights Act of
1964, writing: “The term ‘sex’ in Title VII refers to an
individual’s distinguishing biological or anatomical
characteristics, whereas the term ‘gender’ refers to an
individuals sexual identity”™*.

The New Zealand Government Statistics Agency
(Stats NZ), in its April 21, 2021 Statistical Standards,
defines the terms “gender” and “gender identity”. Ac-
cording to this document, gender is “a person’s so-
cial and personal identity as male, female, or another
gender or genders that may be non-binary. Gender
may include gender identity and/or gender expres-
sion. A person’s current gender may differ from the
sex recorded at their birth and may differ from what
is indicated on their current legal documents. A per-
son’s gender may change over time. Some people may
not identify with any gender™.

33 Here is the whole decision of the Constitutional Court on the Istanbul Convention. — 24Chasa. July 27, 2018. (In Bulgarian).
URL: www.24chasa.bg/mnenia/article/6983990 (accessed 21.01.2022).

34 KDNP Submits Proposal against Ratification of Istanbul Convention. — Hungary Today. May 4, 2020. URL: https://hungaryto-
day.hu/kdnp-hungary-istanbul-convention/ (accessed 21.01.2022).

% How the Convention against Domestic Violence became an apple of discord in Poland. — TASS. July 28,2020. (In Russ.). URL:
https://tass.ru/mezhdunarodnaya-panorama/9066913 (accessed 22.01.2022).

% Dynarski V. Implementation of Gender Recast Directive Poland. URL: https://www.ilga-europe.org/sites/default/files/At-
tachments/annex_3_-_poland_-_implementation_of_gender_recast_directive_-_february_2011.pdf (accessed 21.01.2022).
%7 Armenia does not recognize "gender" as "acquired" and "social" - the controversial law will be changed. - Regnum. August
7,2013. (In Russ.). URL: https://regnum.ru/news/society/1692676.html (accessed 22.01.2022).

%8 United States District Court, E.D. Pennsylvania: Dobre v. National RR Passenger Corp. (AMTRAK). December 1, 1993. URL:
https://law.justia.com/cases/federal/district-courts/FSupp/850/284/2132056/ (accessed 22.01.2022).

% New Zealand. Statistical standard for gender, sex, and variations of sex characteristics. April 21, 2021. URL: https://www.
stats.govt.nz/methods/statistical-standard-for-gender-sex-and-variations-of-sex-characteristics (accessed 22.01.2022).
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5. Conclusion

As a result of the Catholic Church’s active op-
position to the results of the 1994 UN International
Conference on Population and Development and the
1995 World Conference on Women [Case 2019:639],
after which sexual health and reproductive rights
began to be recognized at the UN level, an opposite
so-called “anti-gender movement” emerged in so-
ciety, denying the difference between “gender” and
“biological sex” and viewing attempts to differentiate
between these concepts as actions aimed at under-
mining traditional family values [Kovats 2016:175].

The Committee of Representatives of the Or-
thodox Churches to the European Union, of which
the Moscow Patriarchate is a member, has a similar
approach to that of the Catholic Church. In particu-
lar, in its statement of July 10, 2018, on the Istanbul
Convention, the Committee “endorses and supports
the intentions of the Council of Europe to adopt a
document aimed at combating domestic violence”,
but “expresses concern related to the interpretation
of some of the legal novelties set out in the Conven-
tion”. The Committee called on countries that have
already signed and ratified the Convention “to inter-
pret its provisions, especially the term ‘gender’ and
other terms related to it, in the understanding of the
‘two sexes’ created by God - male and female™.

As for Russian society, this issue has been the
subject of debate [Alisievich 2017:233], as in many
other states [Fellegi 2019:113; Allwood 2016:385],
preventing them from joining international legal in-
struments aimed at protecting women from violence,
including the Istanbul Convention.

The authors of this article conclude that the prob-
lem lies not in the provisions of the international
legal instruments themselves and the national legis-
lation of states, but in their differences in terms of
values. Many countries fear that the use of the term
“gender” will inevitably lead to changes in traditional
“gender roles”, the need to legalize same-sex unions,
and the promotion of the rights of people of non-tra-
ditional sexual orientation [Vassileva 2018:2].

These concerns are well-founded. At the same
time, it should be noted that the term “gender” is
an essential part of the definition of violence against
women. That is, actions that result in physical, sexu-
al, psychological, economic violence or suffering are
directed against a woman because she is a woman

[Heise, Ellsberg, Gottmoeller 2002:6]. In one aca-
demic study on gender stereotypes in Croatian so-
ciety that prevent the state from joining the Istanbul
Convention, its author describes in some detail the
difference between the concepts of “sex” and “gen-
der”, explaining that social roles are not always al-
located based on the biological difference between
women and men, but often on traditional notions of
“female and male responsibilities”, which support the
legitimacy of male violence [Bosak, Vajda 2019:77].
In this context, the Istanbul Convention calls for a
gender-sensitive understanding of violence against
women and establishes a link between achieving
gender equality and eliminating violence against
women, precisely in order to highlight the complex
nature of the problem, as well as to show the con-
sequences of traditional perceptions of women’s and
men’s roles. The concept of gender equality used in
the Convention does not eliminate biological dif-
ferences between the two sexes, nor does it call for
women and men to change their social roles.

However, if states wish to promote a policy of
equality between women and men, and to protect
women from all forms of violence, national ideologi-
cal struggles over the boundaries of private and fam-
ily life as well as the distribution of social roles in soci-
ety should not hinder the achievement of these goals.

The lack of an internationally agreed definition of
“gender” leads to a misunderstanding and, therefore,
prevents the implementation in practice of combat-
ing violence against women and domestic violence,
and also serves as an obstacle for states that intend to
accede to the Istanbul Convention.

In order to fill this gap, it would be possible to
expand the framework of the Istanbul Convention
for a reservation by introducing a special provision
on gender identity; to use the practice of state dec-
larations when acceding to the Istanbul Convention
which interpret the concept of “gender”.

Taking into account the results of the analysis of
the legislation of foreign states, and the ambiguous
attitude of society towards the gender concept in a
number of countries around the world, the authors
concluded that further improvement of legislation
in this area can be facilitated by developments in in-
ternational human rights law, as well as broad dis-
cussions with the participation of public authorities,
civil society, academia and religious communities at
the national and international levels.

4 The Committee of Representatives of the Orthodox Churches to the EU issued a statement on certain legal novelties of the
Istanbul Convention. — Official Website of the Moscow Patriarchate. June 13,2018. (In Russ.). URL: http://www.patriarchia.ru/db/

text/5235723.html (accessed 22.01.2022).
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SURROGACY REGULATION: TRENDS IN
INTERNATIONAL AND RUSSIAN LAW

INTRODUCTION. This paper reflects the main
points and approaches to the international legal regu-
lation of surrogacy. It demonstrates the existing incon-
sistency in the stances of states concerning this contro-
versial (first of all from the ethical point of view) kind
of assisted reproductive technologies, and the resulting
contradictions. The current extremely fragmented in-
ternational legal regulation of surrogacy issues pre-
sented in the article illustrates the need of the parties
involved in the process to develop unified approaches,
at least regarding the most commonly encountered is-
sues that would guarantee the protection of human
rights and freedoms, especially those of a child.

The article also cites the example of one of the most
liberal legal systems for surrogacy, the Russian Fed-
eration, to discuss an issue that has arisen for the
Russian legislator in the practical implementation
of surrogacy - the right of single people, especially
of single men, to become a single parent under the
surrogate motherhood programme in the Russian
Federation. The article draws attention to the ab-
sence of legal documents regulating surrogacy for
single fathers in the Russian Federation, while the
existing documents regulating the institution of sur-
rogacy breed a number of contradictions (such docu-
ments include: Family Code of the Russian Federa-
tion No. 223-FZ of 29 December 1995; Federal Law
“On Basics of Health Protection of the Citizens in
the Russian Federation” No. 323-FZ of 21 Novem-
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ber 2011; Federal Law “On Acts of Civil Status” No.
143-FZ of 15 November 1997; Order of the Ministry
of Health of the Russian Federation No. 107n of 30
August 2012 “On the Procedure for the Use of As-
sisted Reproductive Technologies, Contraindications
and Restrictions on Their Use”; Order of the Minis-
try of Health of the Russian Federation No. 803n of
31 July 2020 “On the Procedure for the Use of As-
sisted Reproductive Technologies, Contraindications
and Restrictions on Their Use”).

Analysing current practice, based on existing Rus-
sian legislation, gives ground for its revision. The
special character of the issue is that under the ex-
isting legal framework, the question of their right
to a surrogate child arises for single men twice: at
the stage of ‘conceiving the child' and at the stage
of registration (i.e., the stage of registration of such
a man as the sole parent for a surrogate child). The
article puts an emphasis on the great role of the Rus-
sian courts in resolving a number of issues with am-
biguous interpretation of the current legislation. The
court practice on the indicated issues is noted to have
strengthened the arguments in favour of the reform.
The article pays special attention to the investigation
process in a new criminal case - the “2020 Doctors'
case”. Amid the existing norms of Russian law on
surrogacy as well as this “Doctors’ case”, the article
indicates the emerging discrimination against single
men in the Russian Federation.
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MATERIALS AND METHODS. The analysis in
the article is based on international universal and
regional European legal instruments, case-law of the
European Court of Human Rights and the Court of
Justice of the European Union, documents of the Eu-
ropean Parliament, the International Commission
on Civil Status, the Hague Conference on Private
International Law, the International Social Service,
UN treaty bodies and the UN Special Rapporteur
on the sale and sexual exploitation of children, in-
cluding child prostitution, child pornography and
the production of other materials containing child
abuse. It is also based on the legal acts of the Mem-
ber States of the European Union and of the Russian
Federation, academic articles and emerging practice.
The research is based on analysis, synthesis, deduc-
tion, induction, analogy, hermeneutics, observation,
dialectics, as well as on descriptive, systematic and
comparative methods. Given the specific nature of
the topic, an interdisciplinary approach is also ap-
plied, which allows the issues raised to be considered
from the legal, medical and social perspectives.
RESEARCH RESULTS. Presently, it is beyond
doubt that a unified international instrument on
surrogacy needs developing. Such a document
should, first and foremost, contain a clear conceptu-
al apparatus enabling all parties concerned to have a
common understanding of the key issues surround-
ing surrogacy. Furthermore, it should reflect the
main basic approaches to the most common issues
encountered in practice, which today are resolved
ambiguously and, in fact, their resolution depends
on the circumstances of each particular case. Even
the minimal outline of the common dimensions in
the field of surrogacy at the international level would
provide serious guarantees of the human rights pro-
tection and, above all, of the rights of a child.

The authors consider that, as far as surrogacy regu-
lation in the Russian Federation is concerned, it is
reasonable to avoid a complete ban on assisted re-
productive technologies in Russia. Forasmuch as it is
an act of cooperation aimed at giving every person
the opportunity to become a parent, rather than the
commercialization of child-bearing. In view of this,
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it seems necessary to revise the range of surrogacy
subjects in the Russian Federation with an eye to its
expansion.

DISCUSSION AND CONCLUSIONS. Assisted
reproductive technologies have recently become
increasingly common, on the one hand due to rel-
evant scientific advances, and on the other hand due
to the ever-growing demand for such technologies.
This paper examines some of the topical issues re-
lated to the surrogate motherhood. Practice shows
that the exclusive regulation of this issue at the na-
tional level does not allow for the relations ensuing
the application of such assisted reproductive tech-
nologies to be regulated completely. Thereupon, the
authors deem it reasonable to define common prin-
ciples and standards of surrogacy application at the
international level in order to remove a number of
controversies existing today in relation to the use of
international surrogate motherhood. At the same
time, when defining such common international ap-
proaches, special attention is suggested to be paid to
particular issues arising at the national level and be-
ing of principal importance in terms of international
legal regulation of surrogacy, such as the possibility
for single persons to use this kind of assisted repro-
ductive technology and to enjoy the relevant state
support measures.

KEYWORDS: assisted reproductive technology,
surrogacy, international surrogacy, reproductive
rights, right to reproductive choice, international hu-
man rights law, single parent, single man, single fa-
ther, human rights protection, protection of rights of
the child, best interests of the child, maternity (fam-
ily) capital, Doctors’ case
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PErYJINMPOBAHUE

CYPPOIATHOIO MATEPUHCTBA:
TEHOEHUUU B MEXXAYHAPOAHOM
N POCCUNCKOM MPABE

BBEJEHME. /lannas nayunas cmamoes ompaxia-
em 0CHOBHble MOMEHINbL U N00X00bL K MeHOYHAPOO-
HOMY NPABOBOMY pezyIUPOBAHUI0 CYPPOLAMHO20
mamepuncmead. [JeMOHCMPUPYIOMCA Cyuiecmeyio-
WAsT HeCO2NAC08aHHOCHb NO3ULUULL 20CY0apcme no
YKA3aHHOMY HeOOHO3HAYHOMY, 6 Nepey ouepeds ¢
aMuUHecKoti MoUKU 3peHUs, BUDY 6CHOMO2AMENILHBIX
PenpoOyKmusHvX MexHonouti U 6vimexaroujue
écnedcmeue amoeo Konnuzuu. IpusederHoe 6 cma-
mve akmyasnvHoe, Kpaiine gppazmeHmapHoe mexnoy-
HAPOOHOe Npasosoe pezynuposanue 601Pocos Cyp-
pozamuozo  MamepuxHcmea  UITOCHPUpyem
nompebGHOCMb 6067IEHEHHBIX 6 NPOUECC CIMOPOH 6
8vipabomke eOUHvIX N00X0008, XOMs Ovl 8 uacmu
CAMbBIX PACHPOCIPAHEHHDIX MOMEHIMOB, 4O npedo-
cmasum 2apanmuu 3auumol npas u c60000 4eso-
exa, 6 0cobeHHocMU pebeHKa.

Taxse Ha npumepe 00H020 U3 Haubonee NUbepary-
HbIX NPABONOPAOK08 O CYPPOAMHO20 MAMEPUH-
cmea - Poccuiickoii Pedepavuu, paccmampusaemcs
801poc, BCMABUIULI Neped POCCULICKUM 3aKOH00A-
mesieM 6 x00e NPAKMuU4eckoll peanusayuu cyppo-
2aMH020 MAMEPUHCMBA — NPaso 00UHOKUX /1H00ell,
0C00eHHO 00UHOK020 MYHHUHBL, cmamv poourne-
TIEM-00UHOUKOLL NO NPoZPaMMe CYPPOAmHO20 Ma-
mepurcmea 6 Poccutickoti Qedepayuu. B cmamve
obpawiaemcs 6HUMAHUE HA OMCYMCMeUe HOPMA-
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MUBHO-NPABOBLIX  OOKYMEHNIO08,  PezyUPyouux
Cyppozamuoe MamepuHcmeo 0715 0muy06-00UHOUeK
6 Poccutickoii Pedepayuu, 6 mo epems, Kax cyusje-
cmeytoujue 00KyMeHMbl, pezynupyroujue UHCMU-
mym cyppoeamnoz0 Mamepuxcrmead, nopomoarm
pA0 npomusopeuuti. K makum dokymenmam omHo-
cames: Cemetinviti kodexc Poccuiickoii Qedepauu
om 29 dexabps 1995 e. Ne 223-D3; Qedepanvhoiii 3a-
koH «O6 ocHosax oxparvl 300posvsi epaxcdar 8 Poc-
cuiickoii Pedepayuu» om 21 Hosi6pst 2011 2. Ne 323-
@3; Gedepanvhuiii 3axor «O6 akmax 2pax0anckozo
cocmosinusi» om 15 nosbpst 1997 2. Ne 143-®3; Ipu-
ka3 Munucmepcmea 30pasooxparenus Poccutickoii
Geoepayuu om 30 aszycma 2012 2. Ne 1071 «O no-
PAOKe UCNOMb308AHUS B6CHIOMO2AMENILHBIX Penpo-
0yKMUBHBIX MeXHON02Ul, NPOMUBONOKAZAHUAX U
02panHuteHuax Kk ux npumenenuro»; Ilpuxas Munu-
cmepcmea 30pasooxpaneruss Poccutickoii Pedepa-
yuu om 31 wons 2020 2. Ne 8031 «O nopsoke uc-
NONIb30BAHUSL BCOMOAMENLHBIX PenpO0yKMUBHbIX
mMexHono2utl, NPOMUONOKAZAHUIX U 02PAHUYEHU-
AX K UX NPUMEHEHUIO».

AHanus cyujecmeyioujeil NpaKmuku, 0CHOBAHHOLL
Ha Oelicmeyouem POCCUiCKOM 3aKoH0Oamesb-
cmae, daem ocHoeaHue 0715 e2o nepecmompa. Cney-
uguuHocmv 0603HAUEHH020 B0NPOCA 3AKTIOUACIICS
8 MOM, UMO NPU CYULeCmeyouem npasosom pezy-
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TUPOBAHUU 00UHOKUE MYHHUHDL 08AHObL CATIKU-
8aI0MCS ¢ B0NPOCOM 0 CB0EM NpPABe HA CYPPOAMHO-
20 pebenka: Ha smane «3auamus pebeHKd» U HA
amane peeucmpayuu (peuv udem 06 smane peu-
CMpayuy makozo0 My#uuHvl 6 Kadecrnee eouH-
CMBeHH020 POOUMENIA OIS CYPPOamHo20 pebeHKa).
B cmampve ykasvieaemcs Ha 60mvuiyio ponv cyoos
Poccutickoii Pedepayuu 6 peuieHuu psoa 60npocos
¢ HEOOHO3HAUHBIM MONKOBAHUEM HOPM Oelictneyio-
we20 3akoHooamenvcmea. Ommeuaemcs, 4mo cy-
debHas npakmuka no 0603HAYEHHLIM B0NPOCAM
ycununa apeymenmol 6 nonv3y pepopmot. B cmamuve
0coboe eHUMaHue yOeneHO CnedCmeeHHbIM Oeli-
CMBUSM 10 HOBOMY Y207I08HOMY Oelly — «0eny epa-
yetl 2020 200a». B ceeme danHozo cyvas, a maxie
CYULeCMBYI0U4UX HOPM POCCULICK020 npasa 6 cgepe
CyppOamHO20 MAMePUHCIMEa ommeuaemcs cKaa-
0v18aAI0U4AACT OUCKPUMUHAUUOHHAS CUMYAUUS 1O
OMHOUIEHUIO K 00UHOKUM MyHHuHam 8 Poccutickoii
Dedepayuu.

MATEPUAIJIBI I METO/DbI. Cmamobs ocHosaxa
HA MeNOYHAPOOHBIX YHUBEPCATIDHLIX U PeUOHATb-
HbIX eBpPONeliCKUX NPABOBbIX 00KYMeHMAX, Cy0e6HO
npaxmuxe Esponeiickozo Cyoa no npasam uenosexa
u Cyoa Esponeiickozo Cot3sa, dokymenmax Eepo-
neiickozo napnamenma, MexcoyHapoOHoti Komuccuu
1o epaxoarckomy cocmosgnuio, laaeckoil korgpepen-
YU N0 MeHOYHAPOOHOMY HacmHomy npasy, Mexoy-
HAPOOHOTI COUUATLHOLL CTIYHObL, D02080PHBIX Op2a-
nos OOH u Cneyuanvrozo doxnaouuxa OOH no
801POCY 0 MOP20671e 0eMbMU U CEKCYANbHO IKCNILY-
amayuu oemeti, 6K1104As 0eMCKY10 NPOCHUMYUUIO,
demckyio nopHozpagduio U U320MosseHUe NPoUUx
MAmepuanos 0 CeKCyanvHvlx HAOPYeamenvbcmeax
HA0 OetmbMuU, a Makxe HA HOPMAMUBHLX NPABOBBIX
axmax 2ocyoapcms — 4neHoe Eeponetickozo Cowsa u
Poccuiickoti Qedepayuu, Ha HAYUHBIX CMAMBAX U
CK71A0bIBAIOUALTICS NPaKMUKe.

B ocHosy uccnedosanus nonosxervt ananus, cunmes,
0e0yKuust, UHOYKUUS, AHATI02US, 2ePMeHesMUKa, Ha-
67100€eHuUe, OuaneKmuxa, a maxxce onucamenvHolll,
cucmemHblil U Komnapamueucmckuti memoovt. ITpu-
HUMAS 60 BHUMAHUE CHeUUPUKY membl, 6 X00e HA-
NUCAHUS CMAMbU MaKice NPUMEHSecs MeXoUcu-
NAUHAPHBILL  N00X00,  KOMOPbIL  N0360715Tem
paccmomperms noOHUMAeMble 80NPOCHL ¢ NPABOBOL,
MEOUUUHCKOLL U COUUATIbHBIX MOUeK 3PEHUS.
PE3V/IBTATBI VICCIIEHOBAHWS. Heo6xoou-
MOCMb BbIPAOOMKYU e0UH020 MeHOYHAPOOHO20 UH-
CMpyMeHma 1o 60Npocam CyppozarmHozo marmepun-
cmea ce200Hs He 6bl3bléaern HUKAKUX COMHEHU.
[annoiii dokymenm Oomicer npexde 6ce2o codep-
HAMb YeMKULL NOHAMULUHDBLL annapam, no3e07m0-
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WUl 8CemM 3aUHMePeco8aHHbIM CIMOPOHAM UMeNb
eduHoe npedcmaseHue 0 K4esblx MOMEHMAXx cyp-
poeamnozo mamepuncmea. Kpome moeo, 6 Hem
domxucHbL Obimb ompaceHvl 0OCHOBHbLE 00U4Ue NO0XO-
0vl K HAUbOIee HACIO BCMPeHAULUMCS HA NPAKMU-
Ke 80npocam, KOmopovle ce200Hs pa3peuiaomcs He-
00HO3HAYHO U (paxmuuecku 6 3a8UCUMOCINU Om
00CMoAMenvcme Kamoo20 KOHKPEMHO20 ClyHas.
[axe munumanvHoe 0603HaUeHUe eOUHbIX BEKMIO-
P06 8 chepe cyppozammoeo MamepuHcmMea Ha Mex-
0yHApoOHOM ypoeHe npedocmasum cepvestvie 2d-
paHmuu 3augumol npas uenosexa U 6 Nepeyio
ouepedv peberka.

B wacmu pezynuposanus cyppoeammozo mamepur-
cmea 6 Poccutickoti Pedepavyuu asmoput nonazanom
Uenecoo6pasHuIM usbexamo nNoHo20 3anpema 0aH-
HO20 6U0A BCNOMO2AMENILHLIX PeNPOOYKMUBHBIX
mexHonoeuii Ha meppumopuu Poccuu, max xax, no
MHEHUIO ABMOPOB, OH He ABNAEMCT KOMMEPUUATU-
3ayueii OemopoxdeHus, a npedcmassusem co6ol
€80€00pa3HbLIL aKkm compyoHUuHecmea, HaueneH bl
Ha npedocmasierue Kaxo0omy 4esoseKy 803MOHHO-
cmu peanusosamv cebs 6 kadecmee pooumend. B
cgeme nocnedHezo Npeocmassemcs Heo6x00UMbim
nepecmompemo kpyz cy0veKmos cyppoeamnozo ma-
mepuncmea 6 Poccutickoii Pedepavuu ¢ yenvio ezo
pacuuperus.

OBCYJXIEHUE M BBIBOIDbI. Bcnomozamens-
Hole penpodyKmusHvie MexHONIOUY 6 nocnedHee
8peMs nomy4am éce 6onvuiee pacnpocmpareHue, ¢
00HOTi CIMOPOHDL 8 CBA3U C COOMBENICINBY OULUMU HA-
YUHBIMU 0OCUNEHUAMU, A C 0pY20li ¢ 603pacmar-
WUM CHPOCOM HA makue mexHonoeuu. B nacmos-
wieti crmamve paccmMompervl HeKOmopole axmyan-
Hble — B0NPOCLI,  C6A3AMHble ¢ pednusayuers
cyppozamuozo mamepuncmea. Ilpakmuka nokasvi-
saern, 4mMo UCKIIOUUIMENbHOE pe2ynuposarue 0aHHO-
20 80MPOCA HA HAUUOHATIHOM YPOBHE He N03607em
8 NOJIHOLL Mepe ypezynuposamp OmMHoOUEHUS, B03HU-
Karoujue 6 63U C NPUMeHeHUeM MaKozo 6Uda 6cro-
MO2AMenvHvIX PenpoOyKMueHoIX mexHonoeuii. B
IOl C8A3U ABMOPbL NONALAIOM UenecO00PA3HbIM
onpedenumo Ha MeMOYHAPOOHOM YyposHe eOuHbvle
NPUHUUNDLL U CMAHOAPMYL NPUMEHEHUS CYppo2am-
HO20 MAMePUHCMBa ¢ mem, 4mobbl CHAMb PAO
KOTIU3ULL, CYULeCTNBYIOULUX CE200HS 6 CA3U C Peanu-
3ayueti MeMOYHAPOOHO20 CYPPOLAHO20 MAMepUH-
cmea. Bmecme ¢ mem npu onpedenenuu maxux oo-
WUX  MeHOYHAPOOHbIX 100X0008 Npeonazaemcs
ob6pamump BHUMAHUE HA YACMHblE 60NPOCDI, B03HU-
Kaioujue HA HAUUOHATLHOM YPOBHe U uMeroujue
NPUHUUNUATILHOE 3HAUEHUE 8 KOHIMeK e MeX0YHA-
POOHO20 NPABOBO20 PeYTUPOBAHUS CYPPOAMHO20
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MamepuHcmea, Hanpumep, B03MONHOCHb OOUHOKUX
nodeti npubezamv k 0aHHOMY 8UQY BCHOMO2AMENTb-
HbIX PENPOOYKIMUBHBIX MEXHONI02UTE U NONb308aMb-
CA CO0MBEMCMBYIOUUMU MePAMU 20CYOapCImeeH-
HOIl N000ePHCKU.

KIIFOYEBDBIE CJIOBA: scnomozamenvHole penpo-
0yKmMusHbvle MeXHON02Ul, Cyppoeamnoe marmepun-
cMeo, MexOyHApoOHOe CyppozamHoe Marmepum-
cmeo,  penpodyKkmusHvie npasda, Npaso  Ha
PenpooyKmueHblil 8v100p, MeHOyHAPOOHOe NPAso 6
obnacmu npas uenosexkd, pooumenu-00UHOUKU, 00U-
HOKUTL MyMHUUHA, Omey-00UHOUKA, 3auuma npas

1. Introduction

eproductive rights have been increasingly

moving up the legal agenda, both at the na-

tional and at the international level. The con-
cept of reproductive rights was first documented
in 1968 when the Tehran Conference on Human
Rights thereby acknowledged that “couples have a
basic human right to decide freely and responsibly
on the number and spacing of their children and a
right to adequate education and information in this
respect”’. But it was the Programme of Action of the
International Conference on Population and Devel-
opment in Cairo in 1994 that clearly put human re-
production law at the international level®. Thus, ..re-
productive rights embrace certain human rights that
are already recognized in national laws, international
human rights documents and other relevant United
Nations consensus documents. These rights rest on
the recognition of the basic right of all couples and
individuals to decide freely and responsibly the num-
ber, spacing and timing of their children and to have
the information and means to do so, and the right to
attain the highest standard of sexual and reproduc-
tive health. It also includes the right of all to make
decisions concerning reproduction free of discrimi-
nation, coercion and violence as expressed in human
rights documents. In the exercise of this right, they
should take into account the needs of their living and

ues08eKa, 3auuma npas pebenka, HAUmy4uiue uH-
mepecol pebenka, mamepurckuii (cemetinbiii) kanu-
mar, deno 8payei

A DUTUPOBAHMA: TopkyHosa E.A., Illep6a-
koBa A.J1. 2022. PerynupoBaHue CyppOraTHOTO Ma-
TEPUHCTBA: TEHJEHIMN B MEXKIYHAPOJIHOM U pOC-
CHiicKOM  TIpaBe. —  Mockoeckuil  #ypHAan
Mmexn0yHapooHozo npasa. Ne 2. C. 17-38. DOIL: DOI:
https://doi.org/10.24833/0869-0049-2022-2-17-38

A6m0pbl 3ag614910m 00 omcymcmeuu KOH{ﬁ/ZuKma
uHmepecos.

future children and their responsibilities towards the
community™.

In addition, reproductive rights also owe their
rise at the international level to the adoption of the
Report of the Fourth World Conference on Women,
which resulted in the “Platform for Action™, signed
by 180 states, among them the Russian Federation
[Efimova 2021:178].

Surrogacy is a form of realisation of human re-
productive rights. However, the legal framework of
reproductive rights in general and the legal regula-
tion of surrogacy in particular remain rather frag-
mented.

2. International instruments regulating surro-
gacy

There is currently no specific international in-
strument relating to surrogacy [Zaouaq 2020:4],
although the need for such an instrument has been
regularly expressed. In particular, this was reiterated
during an inter-agency meeting on surrogacy and
human rights held in Bangkok in 2018, spearheaded
jointly by the Office of the UN High Commissioner
for Human Rights, the UN Population Fund and
the World Health Organization. Issues requiring
particular attention in the regulation of surrogacy
are also regularly identified by the UN Special Rap-
porteur on the sale and sexual exploitation of chil-

' Final Act of the International Conference on Human Rights. 1968. P. 15. URL: https://digitallibrary.un.org/record/701853/

files/A_CONF-32_41-EN.pdf (accessed 17.10.2021).

2 International Conference on Population and Development. 1994. URL: https://www.un.org/en/development/desa/pop-
ulation/publications/ICPD_programme_of_action_en.pdf (accessed 17.10.2021).

* |bid.Para.7.3

4 Beijing Declaration and Platform for Action. 1995. (In Russ.). URL: http://www.un.org/womenwatch/daw/beijing/pdf/

BDPfA%20R.pdf (accessed 17.10.2021).
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dren, including child prostitution, child pornogra-
phy and the production of other child sexual abuse
material®.

The only international document which sets
out provisions specifically relating to surrogacy is
a non-binding document of the international non-
governmental organisation World Medical Associa-
tion — the 1987 Declaration on In Vitro Fertilization
and Embryo Transfer®. However, in October 2006 it
was decided to abolish the declaration [Sylkina et. al.
2020:40].

At the same time, a number of universal and re-
gional documents enshrine the fundamental prin-
ciples that provide guidance in terms of surrogacy.
Thus, in the context of this type of assisted reproduc-
tive technology (the “ART”), of great importance is
the principle of respect for human dignity, which
is reflected more specifically in the 1948 Universal
Declaration of Human Rights’; the 1966 Internation-
al Covenant on Civil and Political Rights®; the Inter-
national Covenant on Economic, Social and Cultural
Rights’; the 1979 Convention on the Elimination of
All Forms of Discrimination against Women'’; the
1989 Convention on the Rights of the Child"; the
2005 UNESCO Universal Declaration on Bioethics
and Human Rights'.

Surrogacy has been primarily addressed within
the relevant UN treaty bodies. The Committee on
the Rights of the Child and the Committee on the
Elimination of Discrimination against Women are
the bodies most often called upon to promote hu-
man rights norms and standards and to prevent
abuses and violations®. For instance, the Committee

on the Rights of the Child, as part of its consideration
of country reports, has emphasised the need to de-
velop appropriate legal regulation of the use of ART
in general and surrogacy in particular. Significantly,
the violations of the rights of children born to surro-
gate mothers are faced equally by jurisdictions where
this method of ART is allowed and those where it
is prohibited (for example, recommendations have
been made to Austria, Belgium, France, Ireland, the
Netherlands, Spain) [Khazova 2021:23].

It is worth noting that, despite the ambiguity of
surrogacy from ethical and legal points of view, and
the unacceptability for many of the use of this meth-
od of ART, the UN Committee on the Rights of the
Child members still believe that banning surrogacy
would lead to even greater violations of the rights of
surrogate mothers. In this regard, the UN Commit-
tee on the Rights of the Child has repeatedly high-
lighted the need for elaborate regulation of surrogacy
use [Khazova 2021:23].

The issues of surrogacy are also reflected in the
documents and activities of the Council of Europe.
The 1950 Convention for the Protection of Human
Rights and Fundamental Freedoms", underpinning
the Council of Europe law, in Article 8 sets forth the
right of universal importance to respect for private
and family life. A reservation is made, however, to
the possibility of interference by public authori-
ties with the exercise of this right, given that such
interference meets the conditions set out in that
Article.

The 1997 Convention for the Protection of Hu-
man Rights and Dignity of the Human Being with

5 OHCHR: Report of the Special Rapporteur on the sale and sexual exploitation of children, including child prostitution,
child pornography and other child sexual abuse material - Note by the Secretariat. December 27, 2018. Para. 16. URL: htt-
ps://www.ohchr.org/en/calls-for-input/report-sale-and-sexual-exploitation-children-context-sports (accessed 17.10.2021).
¢ Déclaration de 'AMM sur la fécondation in vitro et le transfert dembryon. 1987. URL: https://www.wma.net/fr/policies-
post/declaration-de-lamm-sur-la-fecondation-in-vitro-et-le-transfert-dembryon/ (accessed 17.10.2021).

7 Universal Declaration of Human Rights. 1948. URL: https://www.un.org/en/about-us/universal-declaration-of-human-
rights (accessed 17.10.2021).

& International Covenant on Civil and Political Rights. 1966. URL: https://www.ohchr.org/en/instruments-mechanisms/in-
struments/international-covenant-civil-and-political-rights (accessed 17.10.2021).

° International Covenant on Economic, Social and Cultural Rights. 1966. URL: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-economic-social-and-cultural-rights (accessed 17.10.2021).

1% Convention on the Elimination of All Forms of Discrimination against Women. 1979. URL: https://www.ohchr.org/en/
instruments-mechanisms/instruments/convention-elimination-all-forms-discrimination-against-womenf#:~:text=0n%20
18%20December%201979%2C%20the, twentieth%20country%20had%20ratified%20it (accessed 17.10.2021).

" Convention on the Rights of the Child. 1989. URL: https://www.ohchr.org/en/instruments-mechanisms/instruments/
convention-rights-child (accessed 17.10.2021).

12 Universal Declaration on Bioethics and Human Rights. 2005. URL: https://unesdoc.unesco.org/ark:/48223/pf0000146180
(accessed 17.10.2021).

¥ OHCHR: Special Rapporteur on the sale and sexual exploitation of children. URL: https://www.ohchr.org/en/special-pro-
cedures/sr-sale-of-children/surrogacy (accessed 17.10.2021).

* European Convention on Human Rights. 1950. URL: https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c (ac-
cessed 17.10.2021).
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regard to the Application of Biology and Medicine®,
is another Council of Europe means providing for a
number of bioethical rules. It enshrines, among oth-
er things, such essential principles as equal access to
medical care (Article 3), conformity with profession-
al requirements and standards (Article 4), informed
consent (Article 5), and respect for every person's
private life, including when it concerns health infor-
mation (Article 10).

Also, provisions concerning surrogacy are reflect-
ed in the Council of Europe's “Principles enshrined
in the Ad Hoc Committee of Experts on Progress in
the Biomedical Sciences (CAHBI)”'°.

There are no unifying or harmonising regula-
tions on surrogacy at European Union level either.
However, some safeguards are reflected in the 2000
Charter of Fundamental Rights of the European Un-
ion'” - the right of every child to maintain regular
personal relations and direct contact with both their
parents, unless it contradicts the child’s best inter-
ests (Article 24 par 3). Apart from that, Directive
2004/23/EC of the European Parliament and of the
Council of the European Union “On Setting Stand-
ards of Quality and Safety for the Donation, Pro-
curement, Testing, Processing, Preservation, Stor-
age and Distribution of Human Tissues and Cells™®
includes, among other things, standards applicable
in cases where donated gametes are required for the
performance of surrogacy in the European Union.
However, the 2014 Annual Report on Human Rights
and Democracy in the World and European Union
Policy on the matter condemns “the practice of sur-
rogacy as degrading the human dignity of a woman
as her body and her reproductive functions are used
as commodities; the practice of gestational surrogacy

involving the reproductive exploitation and use of
the human body for financial or other gain, particu-
larly for vulnerable women in developing countries,
is believed to have a negative impact on the human
dignity of women and therefore should be abolished
and treated as a matter of urgency in human rights
documents®.

To a certain extent, the European Union's disap-
proval of surrogacy practices can also be found in
the case law of the EU Court of Justice, e.g. C-167/12
C. D. v §.T* and C-363/12 Z. v A Government de-
partment and The Board of management of a com-
munity school* it is noted that European Union law
does not provide surrogate mothers with the right to
paid leave equivalent to maternity or adoption leave,
and that this does not constitute discrimination on
the basis of sex.

However, the European Union is developing a
unified approach to surrogacy. Indicatively, in 2013,
for example, under the auspices of the European Par-
liament, a “A comparative study on the regime of sur-
rogacy in EU member states” was issued [Brunet et.
al. 2013].

As a result of conducted analyses, European Un-
ion member states are divided into the four follow-
ing groups depending on the regulation of surrogacy
[Gonzalez 2019:439]:

1. there is no regulation of surrogacy, but in
practice surrogacy agreements are signed and en-
forced (Belgium, Cyprus, Czech Republic, Ireland,
Netherlands (altruistic surrogacy), Romania, Slova-
kia);

2. surrogacy is not allowed, but discussions are
taking place on whether to allow it in the future (Bul-
garia, Latvia, Malta, Spain);
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> Oviedo Convention and its Protocols. URL: https://www.coe.int/en/web/bioethics/oviedo-convention (accessed
17.10.2021).

16 Report on Human Artificial Procreation. Principles set out in the report of the Ad Hoc Committee of Experts on Progress
in the Biomedical Sciences (CAHBI), 1989. URL: https://rm.coe.int/16803113e4 (accessed 17.10.2021).

7" Charter of Fundamental Rights of the European Union. 2009. URL: http://data.europa.eu/eli/treaty/char_2012/0j (ac-
cessed 17.10.2021).

8 European Union: Directive 2004/23/EC of the European Parliament and of the Council of 31 March 2004 on setting
standards of quality and safety for the donation, procurement, testing, processing, preservation, storage and distribu-
tion of human tissues and cells. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004L0023 (accessed
17.10.2021).

' European Union: European Parliament resolution of 17 December 2015 on the Annual Report on Human Rights and De-
mocracy in the World 2014 and the European Union’s policy on the matter. URL: https://www.europarl.europa.eu/doceo/
document/TA-8-2015-0470_EN.pdf (accessed 17.10.2021).

2 European Court of Justice: D. v S. T. Case No. C-167/12. Judgment of the Court (Grand Chamber) of 18 March 2014. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1395675669953&uri=CELEX:62012CJ0167 (accessed 17.10.2021).

21 European Court of Justice: Z. v A Government department and The Board of management of a community school. Case
No. C 363/12. Judgment of the Court (Grand Chamber) of 18 March 2014. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?qid=1395675773534&uri=CELEX:62012CJ0363 (last accessed on 28 October 2021).
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3. surrogacy is allowed and the law provides
for the regulation of surrogacy (Greece);

4.  surrogacy is strictly prohibited by law (Aus-
tria, Croatia, Denmark (in its case, traditional sur-
rogacy for the purpose of subsequent transfer of the
child for adoption purposes free of charge is possi-
ble / altruistic surrogacy), Estonia, Finland, France,
Germany, Hungary, Italy, Lithuania, Luxembourg,
Poland, Portugal, Slovenia, and Sweden) [Blikhar,
Zharovska, Ortynska 2021:24].

Developing the Verona Principles for the protec-
tion of the rights of the child born through surrogacy
(Verona Principles)* by the international non-gov-
ernmental organisation International Social Service
(ISS)* is a significant step in the context of develop-
ing approaches to the protection of children's rights
during surrogacy.

Much work is being done by such intergovern-
mental organisations as the International Commis-
sion on Civil Status (ICCS)* and the Hague Con-
ference on Private International Law (HCCH) to
develop a common approach on some of the most
common issues in private international law relating
to surrogacy.

As part of its work in 2003, the International
Commission on Civil Status made a report on “ma-
ternal filiation and surrogacy in the ICCS States”
which reflected the legal approaches of France,
Greece, Spain and the UK. In 2014, the International
Commission on Civil Status produced another study
on surrogacy and the family status of the child [May-
danyk, Moskalenko 2020: 2868].

The Hague Conference on Private International
Law's Ad Hoc Experts’ Group on the Parentage / Sur-

rogacy Project®, following its regular meetings, con-
cludes at this stage that, among other things, a future
international instrument should ensure “predictabil-
ity, reliability and continuity of parental status, based
on the law, where a foreign element is present for
all persons involved <...>”*. This need seems to be
prompted by the life itself, including the judicial prac-
tice of the European Court of Human Rights, which
generally contributes quite a lot to the development of
the legal regulation of surrogacy in Europe.

3. The case-law of the European Court of Hu-
man Rights on surrogacy

An analysis of a number of cases, mainly related
to the recognition of foreign certificates of surrogate
births, suggests that the ECtHR has predominantly
been guided by the best interests of the child - Men-
nesson v. France (application No 65192/11¥), La-
basse v. France (application No 65941/11%)%. In the
aftermath of these two rulings, France has begun to
register certificates for children born to a surrogate
mother abroad if the alleged father named on the cer-
tificate is the biological father (confirmed, inter alia,
by the judgment in Foulon and Bouvet v France®).
However, with regard to the surrogate child's rela-
tionship with its intended mother, the ECtHR has
not indicated its stance, thus on 12 October 2018
the French Court of Cassation, pursuant to Article
1 of Protocol No 16 to the ECHR, requested an ad-
visory opinion from the ECtHR on the respective is-
sues. Thus, on 10 April 2019, the ECtHR published,
as an aside, its first Advisory Opinion since Protocol
No. 16 to the ECHR came into force [Dedov, Gadzhiev,

2 Principles for the protection of the rights of the child born through surrogacy. 2021. URL: https://www.iss-ssi.org/im-
ages/Surrogacy/VeronaPrinciples_25February2021.pdf (accessed 17.10.2021).

3 Official Website. The International Social Service (ISS). URL: https://www.iss-ssi.org/index.php/en/ (accessed 17.10.2021).
24 Official Website.The International Commission on Civil Status (ICCS). URL: http://www.ciec1.org/WD210AWP/WD210Awp.
exe/CONNECT/SITECIEC?_WWREFERER_=http%3A%2F%2Fwww.ciec1.0rg%2F& WWNATION_=5 (accessed 17.10.2021).
% The Hague Conference on Private International Law: The parentage / Surrogacy project. URL: https://www.hcch.net/en/
projects/legislative-projects/parentage-surrogacy (accessed 17.10.2021).

% The Hague Conference on Private International Law: “Report of the experts’group on the parentage / Surrogacy project”.
March 2019. URL: https://assets.hcch.net/docs/c25b558d-c24e-482c-a92b-d452¢168a394.pdf (accessed 17.10.2021).

27 European Court of Human Rights: Case of Mennesson v. France. Application No, 65192/11. Judgment of 26 June 2014.
URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-145389%22]} (accessed 17.10.2021).

2 European Court of Human Rights: Case of Labassee v. France. Application No. 65941/11. Judgment of 26 June 2014. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-145180%%22]} (accessed 17.10.2021).

2 See also: European Court of Human Rights: Press Release: “Totally prohibiting the establishment of a relationship be-
tween a father and his biological children born following surrogacy arrangements abroad was in breach of the Conven-
tion”. June 26, 2014. URL: https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-4804617-5854908&filena
me=003-4804617-5854908.pdf (accessed 17.10.2021).

30 European Court of Human Rights: Foulon and Bouvet v. France. Application No. 9063/14 and No. 10410/14. Judg-
ment of 21 July 2016. URL: https://hudoc.echr.coe.int/app/conversion/pdf/%3Flibrary%3DECHR%26id%3D003-5444584-
6823729%26filename%3DJudgments%20and%20decisions%200f%2021.07.16.pdf (accessed 17.10.2021).

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022

24



Ekaterina A. Torkunova, Alena I. Shcherbakova

HUMAN RIGHTS

Cherenkova 2019:45], under which recognition in
domestic law (in which surrogacy contravenes public
order) of a legal parent-child relationship between a
child born through gestational surrogacy abroad and
the intended mother is possible®'.

At the same time, it should be noted that the
ECtHR in surrogacy cases attaches particular im-
portance to the existence of a biological relationship
between the surrogate child and at least one of the
intended parents. Notable in this respect is the case
of Paradiso and Campanelli v. Italy*?, in which the
child-parent relationship resulting from surrogacy
carried out in Russia was not recognised due to the
lack of biological relationship between the child and
the intended parents (a mistake was made during the
surrogacy procedure when the medical facility used
the wrong biomaterial; the possibility of legal test-
ing to confirm the genetic relationship between the
parties before allowing the child to enter the country
has also been decided by the Court - in D. et al. v.
Belgium®). In the case of Paradiso and Campanelli
v. Italy, the ECtHR addressed a crucial point in the
context of surrogacy - the notion of family life. Thus,
the ECtHR held that from a legal point of view due to
the lack of genetic connection between the child and
the intended parents, as well as the short duration
of their relationship and the uncertainty of the ties
between them, the absence of family life was estab-
lished [Khramova 2019:51]. This decision illustrates
the need for an solely individual and diversified ap-
proach to the examination of each particular case.
Indeed, shortly before this court ruling in Wagner
and J.M.W.L. v. Luxembourg*, the ECtHR recog-
nised that in certain circumstances de facto family
life may arise in the absence of genetic or legal ties,
provided that genuine personal ties are established.
In such a case, the quality of the interpersonal ties,

the role the applicants play in relation to the child
and the length of time they have lived together with
the child (in this case the child had already lived with
the adoptive mother for more than ten years) must be
taken into consideration. Most likely, in the context
of Paradiso and Campanelli v Italy, the Court sug-
gests that in such cases the best interests of children
in general, rather than the best interests of the indi-
vidual child, should guide the decision and thereby a
direct violation of national law should be avoided [Ni
Shuilleabhain 2019:107].

Thus, based on the ECtHR rulings, in the absence
of a single international instrument on surrogacy,
states must not only find a balance between the in-
terests of society and its individual representatives,
but at the same time protect the best interests of the
child [Fenton-Glynn 2017:567].

4. Current Issues of Legal Regulation of Surro-
gacy in the Russian Federation

4.1 Current Russian Legislation on the Matter
of Persons Entitled to Resort to Surrogacy

The Russian Federation is one of the few states
that allow commercial surrogacy [Piersanti et al.
2021:5]. Moreover, Russia appears to be one of the
most liberal spaces for surrogate motherhood.

Today, surrogacy in Russia is regulated by the
provisions of four separate normative legal acts:

- Family Code of the Russian Federa-
tion No. 223-FZ of 29 December 1995 (the “Family
Code”)*;

- Federal Law “On Basics of Health Protection
of the Citizens in the Russian Federation” No. 323-
FZ of 21 November 2011 (the “Federal Law of the
Russian Federation ‘On Basics of Health Protection
of the Citizens in the Russian Federation™);
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31 European Court of Human Rights: Advisory opinion concerning the recognition in domestic law of a legal parent-child
relationship between a child born through a gestational surrogacy arrangement abroad and the intended mother. Request-
ed by the French Court of Cassation. April 10, 2019. URL: https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B8%22003-
6380464-8364383%22%5D%7D accessed 17.10.2021).

32 European Court of Human Rights: Case of Paradiso and Campanelli v. Italy. Application No. 25358/12. Judgment of 24
January 2017. URL: https://hudoc.echr.coe.int/eng#%7B%22fulltext%22:%5B%22paradis0%22%5D,%22documentcollecti
0onid2%22:9%5B%22GRANDCHAMBER%22,%22CHAMBER%22%5D,%22itemid%22:%5B%22001-170359%22%5D%7D (ac-
cessed 17.10.2021).

3 European Court of Human Rights: Case of D. and Others v. Belgium - refusal to authorise entry to Belgium of child born
in Ukraine from surrogate pregnancy. Application No. 29176/13. Decision of 8 July 2014. URL: https://hudoc.echr.coe.int/en
g#{%22itemid%22:[%22001-146420%22]} (accessed 17.10.2021).

3% European Court of Human Rights: Case of Wagner and JJM.W.L. v. Luxembourg. Application No. 76240/01. Judgment of
28 June 2007. URL: https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-81328%22]} (accessed 17.10.2021).

% Family Code of the Russian Federation No. 223-FZ dated 29 December 1995 (as amended on 6 February 2020). (In Russ.).
URL: http://www.consultant.ru/document/cons_doc_LAW_8982/ (accessed 17.10.2021).

% Federal Law “On Basics of Health Protection of the Citizens in the Russian Federation” No. 323-FZ dated 21 November
2011 (as amended on 1 April 2020). (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_121895/ (ac-
cessed 17.10.2021).
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- Federal Law “On Acts of Civil Status”
No. 143-FZ of 15 November 1997 (the “Federal Law
of the Russian Federation ‘On Acts of Civil Status™);

- Order of the Ministry of Health of the Rus-
sian Federation No. 803n dated 31 July 2020 “On
the Procedure for the Use of Assisted Reproductive
Technologies, Contraindications and Restrictions on
Their Use” (“Order of the Russian Ministry of Health
No. 803n”).*® This entered into force on 1 January
2021, replacing Order of the Ministry of Health of
the Russian Federation No. 107n dated 30 August
2012 “On the Procedure for the Use of Assisted Re-
productive Technologies, Contraindications and Re-
strictions on Their Use™.

The category of persons who may benefit from
surrogacy finds no unequivocal definition in the
aforementioned documents; in practice, people in-
volved in surrogacy may face obstacles for the lack
of the unique definition of the subjects concerned.

The Family Code, in its Article 51(4) concerning
the conditions of entering a child’s parents into the
register of births, provides that, in cases of surrogate
motherhood, only married couples may be registered
as the child’s parents, and only provided that they
have obtained the consent of the woman who had
given birth to the baby (the surrogate mother). Arti-
cles 55(3) and 55(9) of the Federal Law of the Russian
Federation “On Basics of Health Protection of the
Citizens in the Russian Federation”, however, names
as subjects of assisted reproductive technologies (the
“ART”), first of all, a man and a woman, whether
married or not, and, secondly, a single woman un-
able to carry to term and give birth to a child due
to medical reasons. Such reasons for surrogacy are
listed, in particular, in Order of the Russian Ministry
of Health No. 803n.

This inconsistency is also aggravated by Article
16(5) of the Federal Law of the Russian Federation
“On Acts of Civil Status” that requires that the spous-
es who had benefitted from the surrogate mother’s
services file two documents for the state registration
of the baby’s birth: the document confirming the ba-

by’s birth, and the document issued by the relevant
healthcare organisation that confirms the surrogate
mother’s consent to the registration of the married
couple as the baby’s parents.

Therefore, according to these laws, the persons
authorised to apply for the surrogacy may be a man
and a woman, whether married or not, as well as a
single woman, provided that they are unable to carry
to term and give birth to a child for medical reasons;
the persons entitled to register the baby born as a re-
sult of surrogacy are only the spouses who had re-
sorted to surrogate motherhood.

Due to this lack of coherence in the rules of law
and the resulting problems that arise at the stage
of registration of children born from reproductive
methods, in May 2018, the members of the Federa-
tion Council of the Federal Assembly of the Russian
Federation submitted Draft Law No. 473140-7 “On
Amending Certain Legislative Acts of the Russian
Federation as Regards the State Registration of the
Birth of Children as a Result of the Use of Assisted
Reproductive Technologies™, which was expected
to eliminate a number of legal lacunae that exist in
this sphere - in particular, by modifying the Federal
Law “On Basics of Health Protection of the Citizens
in the Russian Federation” and the Family Code
and thus providing the right to register a child born
through surrogacy equally to married couples, un-
married couples, and single women. As of October
2021, this Draft Law is pending review by the State
Duma of the Federal Assembly of the Russian Fed-
eration (the “State Duma”).

It should be noted that practice has also created
another subject who may resort to surrogacy: name-
ly, a single man. On the one hand, the legislator pro-
vides an exhaustive list of subjects entitled to benefit
from surrogacy; on the other hand, the laws do not
provide for any sanctions for the use of a surrogate
mother’s services by single men; hence, some single
men become single fathers to surrogate children. This
raises the question of why the Russian laws allow sin-
gle women to benefit from surrogacy services, while

37 Federal Law “On Acts of Civil Status”No. 143-FZ dated 15 November 1997 (as amended on 24 April 2020). (In Russ.). URL:
http://www.consultant.ru/document/cons_doc_LAW_16758/ (accessed 17.10.2021).

3 Order of the Ministry of Health of the Russian Federation No. 107n dated 30 August 2012 (as amended on 1 February
2018) “On the Procedure for the Use of Assisted Reproductive Technologies, Contraindications and Restrictions on Their
Use” (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_142595/ (accessed 17.10.2021).

39 Order of the Ministry of Health of the Russian Federation No. 107n dated 30 August 2012 (as amended on 1 February
2018) “On the Procedure for the Use of Assisted Reproductive Technologies, Contraindications and Restrictions on Their
Use” (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_142595/ (accessed 17.10.2021).

4 Draft Law No. 473140-7 “On Amending Certain Legislative Acts of the Russian Federation as Regards the State Registra-
tion of the Birth of Children as a Result of the Use of Assisted Reproductive Technologies”. (In Russ.). URL: https://sozd.duma.

gov.ru/bill/473140-7 (accessed 17.10.2021).
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these remain unavailable to single men. At the same
time, the abovementioned Draft Law No. 473140-7
contains no provisions on the matters of registration
of the relevant rights for single men who become the
birth fathers of the children born through surrogacy,
although this issue is in fact on the agenda and needs
resolving. Going back to the medical reasons permit-
ting the use of surrogacy, these relate to the charac-
teristics of a woman’s physique and health that make
a woman unable to carry to term and give birth to a
child herself; on the other hand, if one applies these
reasons to a man, one can well conclude that a single
man, too, can be included among the subjects of sur-
rogacy by virtue of his nature (for instance, in view
of his lack of a uterus) and, consequently, his inability
to carry to term and give birth to a child on his own.

The legislator, however, fails to explain the rea-
sons why the category of subjects of surrogacy came
to include single women. If the decisive factor was
of social character — namely, the inability to find a
partner (“social infertility”, so to speak) - it is un-
clear why single men could not be included on the
list of subjects of surrogacy as well. Granting this
right solely to single women, but not to single people
generally, can be viewed as discrimination [Bogda-
nova, Belova 2021:5] within the meaning of Article
19(3) of the Constitution of the Russian Federation
(the “Constitution”)*..

It should be noted that the possibility of redefin-
ing infertility within the framework of the World
Health Organisation has been acknowledged. In
2016, for instance, the British newspaper The Tel-
egraph reported on an initiative to broaden the defi-
nition of infertility, as of now defined as the inability
to achieve a pregnancy after regular unprotected in-
tercourse for 12 months or more*, by classifying as
an infertile person also those who have no sexual re-
lationship or partner with whom to conceive. David
Adamson, MD, one of the authors of the new World
Health Organisation guidelines, told The Telegraph
that the change was intended to reflect the rights of

all people to found a family, including single men,
single women, gays and lesbians®*. However, on 4
February 2020, the World Health Organisation's of-
ficial website published information stating that the
WHO was leaving the previous definition of infertil-
ity unchanged, as it provides a clinical description of
the disease*.

At the same time, only half of the European coun-
tries provide single women with access to some types
of ART (e.g. Austria, Belgium, Bulgaria, Denmark,
Estonia, Finland, France, Greece, Luxembourg, the
Netherlands, Portugal, Spain and Sweden [McDer-
mott, Ronan, Butler 2022:2,4-8] and, even in fewer
countries such an access is given to lesbians [Calhaz-
Jorge et al. 2020:4-5]. Notably, between 2013 and
2019, the Spanish Ministry of Health restricted the
range of actors with access to public services in terms
of ART exclusively to married couples, although in
some autonomous communities single and lesbian
couples still had access to them [Alon, Pinilla 2021:3].
In 2021, France joined the group of states in which all
women, including singles and lesbians, have the right
to access ART, with Bioethics Law 2021-1017* pro-
viding for the right to in-vitro fertilisation.

For the lack of an official position of the Russian
legislator on this topic, we should like to bring to
light the situation that requires special attention in
the context of the rights of single men to use surro-
gacy services: in particular, this is the situation where
a specific single man - a widower - wishes to become
a father using his late wife’s frozen eggs. Apart from
all the questions usually posed in the discussions
of surrogacy in the context of single parents, this
raises a number of ethical and legal issues that must
be carefully considered and clearly regulated. Here,
two aspects should be elucidated as a priority: the
possibility for such a single man to become a father
through surrogacy, and the subsequent registration
of the baby born as a result of this type of ART.

Despite all of the problems outlined above, cur-
rent practice shows that both a man and a woman
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41 Constitution of the Russian Federation (adopted at the national referendum on 12 December 1993, as amended based
on the all-Russian referendum on 1 July 2020). (In Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_28399/
(accessed 17.10.2021).

42 World Health Organization: International Classification of Diseases. 11th Revision (ICD-11). URL: https://icd.who.int/en
(accessed 17.10.2021).

4 Bodkin H. Single men will get the right to start a family under new definition of infertility. — The Telegraph. October
19, 2016. URL: http://www.telegraph.co.uk/news/2016/10/19/single-men-will-get-the-right-to-start-a-family-under-new-
defini/ (accessed 17.10.2021).

“ World Health Organization: Multiple definitions of infertility. URL: https://www.who.int/news/item/04-02-2020-multi-
ple-definitions-of-infertility (accessed 17.10.2021).

% LOlI No 2021-1017 du 2 ao(t 2021 relative a la bioéthique. URL: https://www.legifrance.gouv.fr/jorf/id/JOR-
FTEXT000043884384/ (accessed 17.10.2021).
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who are not married, single women, and single men
do become lawful parents to children born through
surrogacy. That said, until 2010, single women had to
face civil registry offices denying them registration
of children, since the laws did not provide for a pro-
cedure for the registration of children born through
surrogacy to single mothers. Thus, such single moth-
ers were often forced to resort to adoption of their
biological children.

The approach to these situations started changing
in summer 2009, when a resident of Saint Petersburg,
Ms. Natalya Gorskaya, lodged a complaint with the
Kalininsky District Court of Saint Petersburg against
the Civil Registry Office that refused to register her
as a mother to her surrogate son. The Court found
that the Civil Registry Office’s denial of registration
was unlawful and ordered that it proceeded with the
registration®. According to Judge A.Y. Korchagina
who handled the case, civil registry offices err in
applying Article 51(4) of the Family Code as a gen-
eral provision and mistakenly conclude that a single
woman may not resort to surrogate motherhood. At
the same time, the court observed that such an inter-
pretation of the laws violated the civil rights guaran-
teed by Articles 38, 45, and 55 of the Russian Consti-
tution. It also expressed an opinion on the possibility
for unmarried couples to resort to surrogacy. That,
according to the Court, would, in particular, result
in a breach of one of the mandatory preconditions
for marriage envisaged in Article 12 of the Family
Code - namely, mutual and freely given consent.

Later, in November 2009, the Kuntsevsky District
Court of Moscow delivered the same judgment in a
similar case.

Civil registry offices gradually began registering
the children of single women without forcing the lat-
ter to apply to courts to resolve the matter. Thus, for
instance, on 3 January 2010, a Veliky Novgorod Civil
Registry Office registered a surrogate child born to
an unmarried female resident of the Novgorod Re-
gion on the day she applied for registration®.

Nevertheless, there have been many cases of de-
nial of registration of children by civil registry offices
to single women who had become mothers through
surrogacy. Thus, in 2016, a Tuapsinsky District Civil
Registry Office denied to a single mother, Ms. I.B.
Diakonova, state registration of the birth of her
surrogate child, reasoning that the making of the
relevant entry in the register of births required the
surrogate child to have both parents who, moreover,
had to be an officially registered married couple. Fol-
lowing the refusal, Ms. Diakonova approached the
Tuapsinsky City Court of the Krasnodarskiy Krai.
The latter quashed the decision of the Registry Of-
fice and obliged the Tuapsinsky District Civil Regis-
try Office to proceed with the state registration of the
surrogate child’s birth, indicating Ms. Diakonova as
the “mother” and leaving a blank field on the form
for the “father™®.

Similarly, in 2018, the Meschansky District Court
of Moscow declared unlawful the refusal to register
newly born surrogate twins, and obliged the Civil
Registry Office in question to enter Ms. Y.V. *** into
the register as their mother®.

The Plenum of the Supreme Court of the Russian
Federation contributed the most to elucidating this
matter by issuing the Judgement No. 16 of 16 May
2017 “On the Application by Courts of the Laws in
Considering Cases Related to Establishing Parent-
age™. with paragraph 31 stating that the provision
found in Article 51(4)(2) of the Family Code equally
applied to cases where the person resorting to sur-
rogacy was a single woman, incapable of carrying to
term and giving birth to a child for medical reasons.
At the same time, this Judgement did not in any way
address the issue of whether that rule applied to sin-
gle men.

The issue of entry of information on single fa-
thers into the acts on the birth of children brought
into this world by surrogate mothers is one with a
complex and mixed history in Russia. The first court
decision ordering a district civil registry office to reg-

4 Kalininsky District Court of Saint Petersburg: Decision of 5 August 2009 in Civil Case No. 2-4104 (In Russ). URL: http://kin.
spb.sudrf.ru/modules.php?name=docum_sud&rid=9 (accessed 17.10.2021).

47 Court Judgment Not Required to Register a “Surrogate” Child Born for a “Single” Woman. —Rosjurconsulting. January 15,
2010. (In Russ.). URL: http://www.jurconsult.ru/news/news6.php (accessed 17.10.2021).

% Decision of 24 November 2016 No. 2A-1633/20162A-1633/2016~M-2000/2016M-2000/2016. URL: https://sudact.ru/
regular/doc/PUrL9uU1EsC (accessed 17.10.2021).

4 Official Website for Courts of General Jurisdiction. Information on Case No. 02a-0121/2018. (In Russ.). URL: https://
mos-gorsud.ru/rs/meshchanskij/services/cases/kas/details/2a103a6d-1fc5-492a-96d1-eea8aa74fc28?caseNumber=2
%E0-0121/2018 (accessed 17.10.2021).

0 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 16 of 16 May 2017 (as amended on 26 De-
cember 2017) “On the Application by Courts of the Laws in Considering Cases Related to Establishing Parentage” (In Russ).
URL: http://www.consultant.ru/document/cons_doc_LAW_216881/ (accessed 17.10.2021).
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ister a single man as a single father to a child born
through gestational surrogacy with oocyte donation
arrived in August 2010 and was delivered by the Ba-
bushkinsky District Court of Moscow®.. In the deci-
sion, the court established that the Russian laws con-
tained no prohibitions or restrictions in terms of a
single woman or a single man’s opportunity to fulfil
themselves as a mother or a father using ART. The
result was Russias first ever certificate confirming the
birth of a surrogate child with a single man indicated
as the “father” and a dash written in the field for the
“mother” in birth certificate.

Although Russian law does not recognise the
binding force of judicial precedent, when consid-
ering similar cases, courts nonetheless rely on that
judgment referring, inter alia, to Article 19(3) of the
Russian Constitution. Thus, in practice, courts allow
single men to become the sole parent to a child born
through surrogacy. In the decision of the Smolnin-
sky District Court of Saint Petersburg® under a claim
filed by a single man after a civil registry office re-
fused to register his surrogate twins, the court stated
that the existing laws were based on equal rights for
women and men, hence single men also had the right
to have children and create families (including ones
that only consist of the children and their father).
The court found that the existing laws provided for
no prohibition of registration of surrogate children
by single women or single men who were the natural
parents to the child in question®. Furthermore, the
Court emphasised that such a refusal by civil regis-
try offices entailed a violation of the rights not only
of a single man, but also of a newborn baby. Indeed,
very frequently, the existing legal lacunae resulted in
delays in the relevant bureaucratic procedures and in

children born through surrogacy ending up in spe-
cialised institutions called “infant homes”

The position of the Smolninsky District Court of
Saint Petersburg was later repeated by a decision of
the Tverskoy District Court of Moscow®. The latter
highlighted that the lack of statutory provisions gov-
erning the situation where a single man was the only
parent to a surrogate child could not serve as a basis
for a refusal to register the child. Other courts fol-
lowed this practice®.

Among recent decisions on this issue, the deci-
sion of the Dzerzhinsky District Court of Saint Pe-
tersburg of 8 April 2020 must be noted. It required
the Committee for Civil Registry Offices of the Saint
Petersburg Government to complete the state regis-
tration of the birth of a child born through surro-
gacy, indicating Mr. *** (a single man) as the “father”
and leaving the field for the “mother” blank in the
birth certificate. This case is significant because the
civil registry office denied registration, explaining
that civil registry offices generally lacked the author-
ity to proceed with such registration, since the Fed-
eral Law “On Acts of Civil Status” did not contain a
detailed description of the procedure for registering
a child born through surrogacy, where the surrogacy
was used by an unmarried man. For that reason, ac-
cording to the civil registry office, only a court deci-
sion could be grounds for such registration. The civil
registry office referred to its limited mandate, rather
than a prohibition of such registration (like civil reg-
istry offices in the majority of cases of this sort do).

Therefore, in considering such cases, courts take
into account the fact that the effective laws do not
regulate the issue of establishing paternity and regis-
tering the birth of children who have no mother, but
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51 Babushkinsky District Court of Moscow: Decision of 4 August 2010 in Civil Case No. 2-2745/10. (In Russ.). URL: https://
mos-gorsud.ru/rs/babushkinskij/search (accessed 17.10.2021).

52 Archive of the Smolninsky District Court of Saint Petersburg, Decision of 4 March 2011 in Civil Case No. 2-1601/11,
Judge T.P. Matrusyak. (In Russ.). URL: https://smolninsky--spb.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_
op=case&case_id=343531368&case_uid=1d467be2-1763-47fb-9560-0b3fa989e6ce&delo_id=1540005 (accessed
17.10.2021).

53 See: [Svitnev 2011:52-61].

5% Tverskoy District Court of Moscow: Decision of 25 March 2011 in Civil Case No. 2-1894/2011.(In Russ.). URL: https://mos-
gorsud.ru/rs/tverskoj/search (accessed 17.10.2021).

5 Khamovnichesky District Court of Moscow: Case No. 2-497/13. (In Russ.). URL: https://mos-gorsud.ru/rs/hamovnicheskij/
search (accessed 17.10.2021); Golovinsky District Court of Moscow: Case No. 2-1251/13. (In Russ.). URL: https://mos-gorsud.
ru/rs/golovinskij/search (accessed 17.10.2021); ; Perovsky District Court of Moscow: Case No. 2-2023/1-2013. (In Russ.). URL:
https://mos-gorsud.ru/rs/perovskij/search (accessed 17.10.2021).

6 Dzerzhinsky District Court of Saint Petersburg: Decision No. 2-980/2020 2-980/2020~M-740/2020 M-740/2020
of 8 April 2020 in Case No. 2-980/2020. URL: https://sudact.ru/regular/doc/8LeGc3YT3IZV/?regular-txt=%D1%81
%D1%83%D1%80%D1%80%D0%BE%D0%B3%D0%B0%D1%82%D0%BD%D0%BE%D0%B5+%D0%BC%D0%B0
%D 1%82%D0%B5%D1%80%D0%B8%D0%BD%D1%81%D1%82%D0%B2%D0%BE&regular-case_doc=&regular-
lawchunkinfo=&regular-date_from=&regular-date_to==&regular-workflow_stage=&regular-area=&regular-
court=&regular-judge=&_=1616842863954&snippet_pos=152#snippet (accessed 17.10.2021).
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only have a father, and find it possible to apply the
existing legal rules mutatis mutandis.

Still, there has been a number of cases in the prac-
tice of Russian courts to deny the registration as fa-
thers to surrogate children, although they are in fact
the natural parents. Such decisions exist even despite
paragraph 20 of Judgement of the Plenum of the Su-
preme Court of the Russian Federation No. 16 of 16
May 2017 “On the Application by Courts of the Laws
in Considering Cases Related to Establishing Par-
entage”™ that provides that, to clarify the issues of a
child’s parentage, a court may (subject to the opinion
of the parties and the facts of the case) employ an
DNA expert in order to reliably and accurately estab-
lish paternity (maternity).

Thus, the Tushinsky District court of Mos-
cow in its Decision of 19 March 2014* dismissed
Mr. S.S. Tinkov’s request to be recognised as a father
to two girls born through a surrogacy programme.
Moreover, the court ordered that the Tushinsky Civil
Registry Office with the Moscow Directorate for Civ-
il Registry register the birth of the two children with-
out any mention of their surrogate mother or birth
father. In its Decision, the Court relied on Articles
48(3) and 51(2) of the Family Code, stipulating that
when a child’s birth is registered, information on the
father is entered based on the certificate of the par-
ents’ marriage and a joint application from the father
and mother, or an application by the child’s mother,
if the father has not been identified. The decision was
challenged, but the court of appeal® upheld the first
court decision and dismissed the appeal.

In cases of such judicial denials, single men have
to seek other ways to be officially registered as fathers
to their biological children. Some enter into fictitious
marriages to that end, although that does not always
prove to be an efficient solution; others resort to

adoption. Notably, Russian laws do not provide for
any special restrictions for single persons wishing to
adopt. Therefore, it is not entirely clear why a single
person - in particular, a man - cannot be registered
as a parent of his natural child, but can nonetheless
become his adoptive father.

In light of this, it appears clear that there are no
reasons to prevent single men from being included
on the list of subjects entitled to use surrogacy. At the
same time, the lack of legal certainty on this matter
creates various precedents.

4.2 2020 Doctors’ Case

Autumn 2020, it was reported that the Investiga-
tive Committee of the Russian Federation (the “Rus-
sian IC”) was carrying out investigative actions in
consolidated criminal cases on the trafficking of sur-
rogate children. The children were born through the
services of Rosjurconsulting and European Surro-
gate Technologies®, organisations that, in particular,
helped single men to become single fathers through
surrogacy.

The first criminal case was initiated in January
2020 under Article 109(1) of the Criminal Code of
the Russian Federation (the “Criminal Code”) and
Article 127.1(2) of the Criminal Code after the dead
body of a newborn baby boy was discovered in one
of the apartments in the VNIISSOK settlement of the
Odintsovo City District of the Moscow Region. It was
later established that the death was caused by sudden
infant death syndrome®. According to journalists,
the baby was born through surrogacy for a national
of the Philippines®. Because of the COVID-19 pan-
demic, the boy’s biological father could not come to
Russia to execute the proper documents, and the in-
fant, as well as four other children - a biological child
to Thai parents, a biological child to a Filipino couple,

57 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 16 of 16 May 2017 (as amended on 26 De-
cember 2017)“On the Application by Courts of the Laws in Considering Cases Related to Establishing Parentage”. (In Russ.).
URL: http://www.consultant.ru/document/cons_doc_LAW_216881/ (accessed 17.10.2021).

8 Decision of the Tushinsky District Court of Moscow of 19 March 2014 in Case No. 2-1472/2014. (In Russ.). URL: http://
www.garant.ru/files/7/3/1273537/reshenie_tushinskogo_rayonnogo_suda_goroda_moskvi_ot_19_marta_2014_goda.
odt (accessed 17.10.2021).

% Appellate Ruling of the Moscow City Court of 22 July 2014 in Case No. 33-29316/2014. (In Russ.). URL: https://www.mos-
gorsud.ru/mgs/services/cases/appeal-civil/details/b9c61f32-d674-4b0a-b2dc-b019babe95ad?participants=%F2%E8%ED
%EA%EE%E?2 (accessed 17.10.2021).

€ Baby Trafficking Case: Plans to Arrest Fathers of Surrogate Children. - TASS.ru. September 30, 2020. (In Russ). URL: https://
tass.ru/proisshestviya/9596727?fbclid=lwAR1Zbhn7PXt_lia12XQglskee9YQnIxvrg6MVXj6msE9u4sy0CVI6Q0nb4U (ac-
cessed 17.10.2021).

&1 Website of the Main Investigative Directorate of the Investigative Committee of the Russian Federation for the Moscow
Region. (In Russ.). URL: https://mosobl.sledcom.ru/news/item/1428307/ (accessed 17.10.2021).

2 Massacre of the Surrogate Innocents. — Novaya Gazeta. October 15, 2020. (In Russ.) URL: https://novayagazeta.ru/
articles/2020/10/15/87536-izbienie-surrogatnyh-mladentsev (accessed 17.10.2021).

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022

30



Ekaterina A. Torkunova, Alena I. Shcherbakova

HUMAN RIGHTS

and the Filipino twins Anika and Arturo (whose ge-
netic and official parents are the well-known Filipino
politician Fredenil Hernaes Castro and his spouse
Jane Tan Castro®) — were taken care of by nannies.
All the children found in the rented apartment were
born through surrogate motherhood.

In June 2020, the case was consolidated with an-
other criminal case initiated after the discovery of a
flat in Moscow with five babies; found in the same
flat were documents on IVF procedures and surro-
gacy agreements®. The babies found were also born
through surrogacy. According to media reports, their
genetic parents were nationals of the People’s Repub-
lic of China who could not come for their children to
Russia straight away due to the COVID-19 pandem-
ic. In view of those cases, the crime under Article
127.1(2) (human trafficking of two or more persons)
of the Criminal Code was requalified into a more se-
rious category, namely, Article 127.1(3) (human traf-
ficking resulting in death, serios injuryor other serios
consequences). This was the origin of the case that
the media later dubbed the “Doctors’ case” (on traf-
ficking and attempted trafficking of children from
surrogate mothers).

In summer 2021, however, the mass media start-
ed citing the results of forensic medical expert opin-
ion No. 2045702874 of 24 April 2020 (allegedly part
of the case files) that confirmed a direct genetic rela-
tion to the putative parents who had donated sperm
in Moscow reproductive clinics, and pointed out that
in that case, there could be no “child trafficking”®.
Furthermore, the defendants initially criminally
prosecuted were “traditional” families that met the
Russian legal requirements for surrogacy. Accord-
ing to media reports, on 25 November 2021 the Vid-
novsky City Court ordered the relevant authorities

to transfer Anika and Arturo Castro to their parents,
spouses Fredenil and Jane Castro®. Up to that mo-
ment, the twins, as well as other children involved
in this case, were placed into childcare institutions.
Investigators believe that the crimes were commit-
ted by an organised crime group; in light of this, 8
persons have been arrested in the case, including the
heads of the companies that facilitated surrogacy and
the doctors (embryologists and fertility specialists),
as well as a lawyer, an interpreter, and a courier. The
surrogate mother who gave birth to a child for the
Filipino couple was placed under house arrest””. On
5 November 2020 K.N. Svitnev, the General Director
of Rosjurconsulting, was placed on the international
wanted list®®. On 12 July 2021, the pre-trial restric-
tive measure for four defendants in the case was
replaced with house arrest, although later, the First
Appellate Court of General Jurisdiction granted the
prosecutor’s appeal that challenged the Decision of
the Moscow City Court®, and the defendants were
once again put into detention.

Importantly, in the Russian Federation, commer-
cial surrogacy is allowed; hence, the criminal case
discussed seems to be rather illogical - after all, it is
a case regulated by the relevant rules of the Russian
law. Nevertheless, as discussed above, the Russian
laws define the subjects entitled to resort to surroga-
cy in such a way that the rules have been interpreted
and implemented in diametrically opposed manners.
In view of that, competent authorities might have as-
sumed that single men could not use surrogacy ser-
vices and proceed with the relevant checks. However,
as the media reports, the Russian IC focuses, inter
alia, on the sexual orientation of the single fathers
who were the defendants in the case”. If so, such an
approach raises many issues, as Russian laws on ART

8 A Filipino Politician Addresses Putin over the “Child-Trafficking” Case. — Ria.ru. August 18, 2020. (In Russ.). URL: https://
ria.ru/20200818/1575931832.html (accessed 17.10.2021); The Castroes File a Claim against the Russian Federation with the
Tverskoy District Court of Moscow to Defend Their Infants. - Novaya Gazeta. June 5, 2021. (In Russ.). URL: https://novayaga-
zeta.ru/articles/2021/06/05/surrogatnoe-sledstvie (accessed 17.10.2021).

64 Cases on Child Trafficking in Moscow and the Moscow Region Consolidated, Lawyer Says. — Ria.ru. July 21, 2020. (In
Russ.). URL: https://ria.ru/20200721/1574662620.html (accessed 17.10.2021).

% Investigation into Surrogacy. — Novaya Gazeta. June 5,2021. (In Russ.). URL: https://novayagazeta.ru/articles/2021/06/05/
surrogatnoe-sledstvie (accessed 17.10.2021).

% Moscow Region court ordered the return of surrogate children to a politician from the Philippines. - Ria.ru. November
25,2021. (In Russ.). URL: https://ria.ru/20211125/bliznetsy-1760801343.html (accessed 01.12.2021).

" Babies Become Evidence, Doctors Become Detainees. — Novaya Gazeta. July 24, 2020. (In Russ.). URL https://novayaga-
zeta.ru/articles/2020/07/24/86392-nezakonnorozhdennye (accessed 17.10.2021).

% Main Defendant in the Case on Surrogate Child Trafficking Put on the Wanted List. — TASS.ru. November 5, 2020. (In Russ.).
URL: https://tass.ru/proisshestviya/9918561 (accessed 17.10.2021).

% Court Orders Pre-Trial Detention for Four Defendants in the Case on Trafficking of Children from Surrogate Mothers. -
TASS.ru. August 5, 2021. (In Russ.). URL: https://tass.ru/proisshestviya/12068561 (accessed 17.10.2021).

70 “Single Fathers” Case: Why Surrogacy Is Prosecuted in Russia. — DW.com. October 12, 2020. (In Russ.). URL: https://
www.dw.com/ru/delo-odinokih-otcov-pochemu-v-rossii-presledujut-za-surrogatnoe-materinstvo/a-55246927 (accessed
17.10.2021).

Moscow Journal of International Law « 2 « 2022 31



MPABA YEJTOBEKA

E.A. TopkyHoBa, AWM. LLlepbakoBa

contain no provisions on the sexual orientation of
the subjects entitled to use ART in general and sur-
rogacy in particular.

In view of the claims named above with respect
to the Russian IC’s actions, one of the defendants in
the criminal case, the General Director of Rosjur-
consulting K.N. Svitnev, approached the Russian IC
for explanations, basing its position on violations of
Articles 137, 285, and 299 of the Criminal Code; ac-
cording to him, however, he never received a reply.
Moreover, according to the information published
in the mass media, the Prosecutor General of the
Russian Federation received a request on the veri-
fication of reports on the detentions and arrests of
homosexual men in the criminal case in question
from the Deputy Head of the State Duma Commit-
tee for Matters of Family, Women, and Children, Ms.
Oksana Pushkina’. In her opinion, the homosexual-
ity of single fathers could not serve as a ground for
limitation of their rights; Ms. Pushkina believes the
Russian IC’s measures were unconstitutional and vi-
olated Articles 19 and 38 of the Russian Constitution.
Additionally, according to Ms. Pushkina, the actions
taken by Investigative Committee action may have
serious consequences in the future.

The current Russian legislation does not stipulate
that a parent’s sexual orientation or gender identity
serve as a ground for the termination of parental
rights or the annulment of adoption and the place-
ment of a child in an orphanage. Pursuant to Article
77 of the Family Code, a guardianship and custody
bodies may take the child away immediately only if
there is an imminent threat to life or health of a child.
The parent, in turn, may appeal against such actions
to the relevant court.

In practice, the only case (at least the only case
released to public) where adoptive children were
taken away from a family based on gender identity
dates back to 2017, when the officers of guardianship
and custody bodies of the Ordzhonikidze District

of Yekaterinburg took two adopted sons from Yulia
Savinovskikh”.

4.3 2021 Legislative Initiative to Limit the
Scope of Subjects Eligible to Seek Surrogacy Based
On “Marital Status” and Citizenship

Today, the legal regulation of the category of sub-
jects entitled to benefit from surrogacy services has
nothing to do with the sexual orientation of such per-
sons. At the same time, the issue of “marital status” in
the context of surrogacy is being raised with increas-
ing frequency. Thus, at the beginning of 2021, it was
announced that State Duma deputies had drafted a
law amending the existing procedure for surrogacy
in the Russian Federation. The draft law provides, in
particular, a ban on surrogacy for foreign nationals, as
well as for unmarried persons. The draft law’s authors
stand for granting the opportunity to benefit from sur-
rogacy only to couples officially married for at least a
year and unable to carry to term and give birth to a
child for medical reasons (which should be established
by a council of medical professionals), while sepa-
rately emphasising that surrogacy will be unavailable
to single persons, as it would be inconsistent with the
constitutional principle, envisaged in Article 38 of the
Russian Constitution and stating that “motherhood,
childhood, and family shall be protected by the state”

As regards the ban on surrogacy for single per-
sons, State Duma deputy Ms. Pushkina expressed her
disagreement, noting that the proposal to introduce a
sort of “marital status” contradicts the key provisions
of the Constitution, including Article 19 that guaran-
tees equality of all before law and court”. During the
parliamentary hearings on 20 January 2021 on that
draft law, one of its authors, Deputy Chairman of the
State Duma Mr. Petr Olegovich Tolstoy, responded
to allegations of unconstitutionality of some of the
provisions of the draft law, relying on the position of
the Constitutional Court of the Russian Federation
of 23 September 20147 that stated that legislative

71 Pushkina Writes to the Prosecutor General in the “Gays & Surrogate Mothers Case” — RBC.ru. October 1, 2020. (In
Russ.). URL: https://www.rbc.ru/society/01/10/2020/5f75ac259a7947743186e7e3?from=materials_on_subject (accessed
17.10.2021).

72 Yulia Savinovskikh, Whose Adopted Children Were Taken Away after a Breast Surgery, Complains to the ECtHR. —
TVRAIN.ru. March 19, 2019. (In Russ.). URL: https://tvrain.ru/news/julija_savinovskih-482310/ (accessed 17.10.2021).This
post (article) has been created and/or disseminated by a foreign mass media organisation performing the functions of a
foreign agent, and/or a Russian legal entity performing the functions of a foreign agent.

73 Deputies Prepare a Ban on Surrogacy for Singles: Oksana Pushkina Spies Inconsistency with the Constitution. —
RBC.ru. January 19, 2021. (In Russ.) URL: https://www.rbc.ru/politics/19/01/2021/6006e6759a79472e23983481 (accessed
17.10.2021).

74 Resolution of the Constitutional Court of the Russian Federation No. 24-P of 23 September 2014 “On verifying the con-
stitutionality of Article 6.21(1) of the Administrative Offences Code of the Russian Federation in view of a complaint by
Messrs. N.A. Alexeev, Ya.N. Yevtushenko, and D.A. Isakov”. (In Russ.). URL: https://rg.ru/2014/10/03/sud-dok.html (accessed
17.10.2021).
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regulation in the sphere of family should be based on
the values of family, motherhood, and childhood as
traditionally understood. Moreover, the State Duma’s
Deputy Chairman noted that neither the Constitu-
tion nor international legal documents contained
any provisions that would guarantee the right “of an
individual to get oneself a child, like one gets oneself
a dog””. Mr. Tolstoy also announced that the draft
law was submitted to the State Duma for review in
March 2021; at the same time, he left open the pos-
sibility that the wording might be elaborated on the
issue raised to achieve a compromise’.

On 11 June 2021, Russian senator M.N. Pav-
lova as well as a group of State Duma deputies, led
by Mr. Tolstoy, introduced to the State Duma a set
of amendments into separate legislative acts of the
Russian Federation in Draft Law No. 1191971-7 “On
Amending Certain Legislative Acts of the Russian
Federation” (setting forth the requirement that the
persons using surrogacy on the territory of the Rus-
sian Federation should hold Russian nationality)”.
The Draft Law’s wording, as submitted, clarified,
inter alia, that prospective parents should, firstly, be
married to each other, secondly, be unable to carry to
term and give birth to a child on their own for medi-
cal reasons, and, thirdly, hold Russian nationality
(citizenship) (or at least one of them should). There-
fore, the Draft Law was aimed at narrowing the list of
subjects of surrogacy in the Russian Federation. This
Draft Law provided an absolute prohibition for for-
eign nationals and stateless persons to apply to sur-
rogacy in the territory of the Russian Federation. The
explanation given is that, otherwise, a child born on
the territory of the Russian Federation would enjoy

no further protection from the competent Russian
authorities.

The authors of the Draft Law found it reasonable
to set forth a procedure where children born for for-
eign parents will enjoy protection on the territory of
the Russian Federation until they cross the border or
are handed over to their biological parents. For this
reason, the Draft Law provided for mandatory Rus-
sian nationality for children born or carried by sur-
rogate mothers as at the date of entry into force of the
relevant amendments, if the prospective parents/par-
ent (in the case of a single woman) of such children
are foreign nationals or stateless persons, or if the de-
cision to grant Russian nationality to the prospective
parents/parent (in the case of a single woman) has
been annulled in accordance with the Federal Law
“On Citizenship of the Russian Federation” as at the
day of state registration of the child’s birth.

At the same time, according to the opinions of the
State Duma Committee on Issues of Family, Women,
and Children” and the Legal Department of the State
Duma Office’, some of the provisions of the Draft
Law in question both suffered from internal con-
tradictions, and are not in compliance with some of
the existing provisions of the relevant Russian laws.
For that reason, according to Article 112(6)(a) of the
State Duma Regulations®, it was suggested that the
text of the Draft Federal Law be adjusted before its
first reading by the State Duma.

On 20 October 2021, this Draft Law was support-
ed by the Government of the Russian Federation, but
with the stipulation that, before the State Duma con-
siders this draft law in the first reading, the draft must
be finalized in the light of the recommendations out-
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75 State Duma Explains the Ban on Surrogacy for Single Russians. — Rossiiskaya gazeta. January 20, 2021. (In Russ.). URL:
https://rg.ru/2021/01/20/v-gosdume-obiasnili-zapret-surrogatnogo-materinstva-dlia-odinokih-rossiian.html  (accessed
17.10.2021).

76 Foreigners Told to Bugger Off. — Kommersant.ru. January 20, 2021. (In Russ.). URL: https://www.kommersant.ru/
doc/4654340 (accessed 17.10.2021).

7 Draft Law No. 1191971-7 “On Amendments to Certain Legislative Acts of the Russian Federation”. (In Russ.). URL: https://
sozd.duma.gov.ru/bill/1191971-7 (accessed 17.10.2021).

78 Conclusion of State Duma Committee on Issues of Family, Women, and Children to the draft federal law No. 1191971-7
“On Amendments into separate legislative acts of the Russian Federation" (in terms of establishing the requirement for
citizenship Russian Federation when using surrogate motherhood on the territory of the Russian Federation) submitted by
the deputies of the State Duma P.O. Tolstoy, V.I. Piskarev, N.G. Zemtsov, |.A. Yumasheva; Senator of the Russian Federation
M.N. Pavlova. (In Russ.). URL: https://sozd.duma.gov.ru/download/BE4D3A84-87BE-480A-BFAC-6ED5653A8707 (accessed
17.10.2021).

79 Conclusion of the Legal Department of the State Duma Office according to the draft federal law No. 1191971-7 “On
Amendments to Certain Legislative Acts of the Russian Federation’, submitted by the deputies of the State Duma P.O. Tol-
stoy, V.I. Piskarev, N.G. Zemtsov, |.A. Yumasheva and Senator of the Russian Federation M.N. Pavlova (first reading). (In Russ).
URL: https://sozd.duma.gov.ru/download/814AAB72-134C-46FD-83F0-C5114B151ADA (accessed 17.10.2021).

8 Regulations of the State Duma of 22 January 1998. URL: http://duma.gov.ru/duma/about/regulations/ (accessed
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lined by the Russian Government on amendments to
Article 55 of the Federal Law “On Basics of Health
Protection of the Citizens in the Russian Federation”
and the Family Code®..

Despite the calls for limiting access to surrogacy
on the territory of the Russian Federation for foreign
nationals and stateless persons - in particular, because
the children born in such situations are later removed
from the territory of the Russian Federation — Order
of the Government of the Russian Federation No.
635-r dated 16 March 2020 (as amended on 28 July
2021) “On Temporary Restriction of Entry into the
Russian Federation for Foreign Nationals and State-
less Persons and Temporary Suspension of Grant-
ing and Issuance of Visas and Invitations™ provides
for the possibility of entry of the biological parents
to children born by surrogate mothers on the terri-
tory of the Russian Federation, who enter the Russian
Federation for the purposes of state registration of the
birth of the child, provided that information on such
persons has been submitted by the Ministry of Health
of the Russian Federation to the Ministry of Internal
Affairs of the Russian Federation.

On 21 December 2021, when the State Duma
members considered the Draft law in the first read-
ing, they rejected it. However, before the vote, Nina
A. Ostanina, Chairwoman of the State Duma Com-
mittee on Family, Women and Children's Issues and
a member of the “Communist Party of the Russian
Federation” faction, clarified that “child trafficking in
general should be prohibited, including the right of
Russian citizens to order and purchase children <...>
the authors, who prepared this law, are ready to in-
troduce it again in a new version” and asked to vote
against Draft Law No. 1191971-7%.

The Draft Law discussed above may bridge the
legal gaps of surrogacy in general and the right of
single persons to enjoy the surrogacy in the Russian
Federation in particular.

4.4 Possibility of providing maternity (family)
capital for single fathers who become parents as a
result of resorting to surrogacy

At the same time, it is becoming evident that, at
this point, Russian legislators are failing to approach
the issue of regulation of surrogacy comprehensively.
They are elaborating on specific issues related to this
type of ART, while practice still pushes Russian citi-
zens who have become parents through surrogacy
to face the existing lacunae in the legislation. One of
these such gaps is the issue of whether a single fa-
ther (including one who later got married) who had
become a father through the use of surrogate moth-
erhood may receive state support in the form of ma-
ternity (family) capital (national program to support
families with children). On the one hand, by enact-
ing Federal Law No. 256-FZ dated 29 December 2006
“On Additional Measures of State Support of Fami-
lies with Children” (the “Federal Law of the Russian
Federation ‘On Additional Measures of State Support
of Families with Children™)*, the legislator has de-
fined the specific category of persons entitled to ap-
ply for maternity (family) capital. On the other hand,
the fact that single fathers to surrogate children (in-
cluding those who later got married; given that their
spouses also accrue no right to claim additional state
support for their adopted sons or daughters) are not
on the list cannot be construed as a prohibition, but
is rather an omission on legislator’s part. Thus, statu-
tory uncertainty has left the final decision in each
specific case to the courts. This is why, in practice,
there have been both cases where courts recognised
that such fathers were entitled to receive a state cer-
tificate to maternity (family) capital®, and the oppo-
site cases. Claimants in such cases have invoked the
existing inequality between themselves and the per-
sons listed in Article 3 of the aforementioned Federal
Law, and argued that that rule was contrary to Article
19 of the Constitution.

81 State Duma of the Russian Federation: Official Review on the draft federal law No. 1191971-7 "On amendments in sepa-
rate legislative acts of the Russian Federation", submitted by deputies of the State Duma P.O. Tolstoy, V.I. Piskarev, Senator
of the Russian Federation M.N. Pavlova. (In Russ.). URL: https://sozd.duma.gov.ru/download/717B04C2-8BCF-46CF-8C82-

485446C19889 (accessed 17.10.2021).

8 Order of the Government of the Russian Federation No. 635-r dated 16 March 2020 (as amended on 28 July 2021) “On
Temporary Restriction of Entry into the Russian Federation for Foreign Nationals and Stateless Persons and Temporary
Suspension of Granting and Issuance of Visas and Invitations”. (In Russ.). URL: http://www.consultant.ru/document/cons_
doc_LAW_347693/f62ee45faefd8e2a11d6d88941ac66824f848bc2/ (accessed 17.10.2021).

8 On the draft Federal Law No. 1191971-7 “On Amending Certain Legislative Acts of the Russian Federation”. December 21,
2021. (In Russ.). URL: https://video.duma.gov.ru/watch/?id=324273 (accessed 17.10.2021).

8 Federal Law No. 256-FZ dated 29 December 2006 “On Additional Measures of State Support of Families with Children”. (In
Russ.). URL: http://www.consultant.ru/document/cons_doc_LAW_64872/ (accessed 17.10.2021).

& Decision of the Khimki City Court of the Moscow Region No. 3321541/2014 of 3 March 2014. (In Russ.). URL: https://

rospravosudie.com (accessed 17.10.2021).
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In this context, some clarification arrived with the
Judgement of the Constitutional Court of the Russian
Federation No. 30-P of 29 June 2021 “On verifying
the constitutionality of Article 3 of the Federal Law
‘On Additional Measures of State Support of Families
with Children’ under a request of the Konakovo City
Court of the Tver Region”® Mr. T., a national of the
Russian Federation and the biological father to two
children born through surrogacy on 3 September
2019, took legal action to the Konakovo City Court
of the Tver Region, and argued that the territorial
body of the Pension Fund of the Russian Federation
refused to provide him with a state certificate for ma-
ternity (family) capital, stating that the claimant did
not fall within the categories of persons envisaged in
the Federal Law of the Russian Federation “On Ad-
ditional Measures of State Support of Families with
Children” When considering the case, the Kona-
kovo City Court of the Tver Region was uncertain
as to whether Article 3 of that Federal Law was in
compliance with the Constitution, as it “placed the
fathers to two or more children born by a surrogate
mother™ in a position of inequality as compared to
the categories of persons entitled to claim maternity
(family) capital by operation of law.

For this reason, the Konakovo City Court of the
Tver Region sent the relevant request to the Consti-
tutional Court of the Russian Federation. The issue
at stake in this case was that the original birth certifi-
cates of the children indicated Mr. T. as the “father”
and had a blank field for the “mother”, but when
Mr. T. married Ms. K. on 19 October 2019, with
her adopting her husband’s children, the register of
births was amended accordingly, and new birth cer-
tificates were issued.

This is significant, since the judicial body for con-
stitutional review in the Russian Federation defined

as the subject matter of its analysis only the first part
of the Article 3 of the Federal Law ‘On Additional
Measures of State Support of Families with Children’
and only “to the extent that it underlies the matter of
granting the right to receive maternity (family) capi-
tal to a man who has been recognised, in accordance
with the prescribed procedure, as the sole parent (fa-
ther) to children born for him by a surrogate moth-
er, and subsequently got married and is raising his
children together with his spouse who has adopted
them, in a family that has not received the right to
benefit from state support in line with the aforemen-
tioned Federal Law™.

Therefore, the Constitutional Court of the Rus-
sian Federation stated that in such situations it was
not the man who found himself in a position of in-
equality, but rather the family, since such families are
generally in worse conditions as compared to fami-
lies that do receive the relevant state support as they
fall within the category of persons under the Federal
Law of the Russian Federation “On Additional Meas-
ures of State Support of Families with Children” (and
these may include parents to children born through
ART). For this reason, the Constitutional Court of
the Russian Federation has found that Article 3(1) of
the Federal Law of the Russian Federation “On Ad-
ditional Measures of State Support of Families with
Children” was inconsistent with the Constitution “to
the extent that it did not provide the right to receive
maternity (family) capital for a man who has been
recognised, in accordance with the prescribed pro-
cedure, as the sole parent (father) to children born
for him by a surrogate mother, and subsequently got
married and is raising his children in a family to-
gether with his spouse who has adopted them”*’ The
respective amendments must be implemented into
the laws of the Russian Federation.
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Thus, the Ministry of Labor and Social Protection
of the Russian Federation has developed a draft law®
in accordance with the instructions of the Deputy
Prime Minister of the Russian Federation Ms. T.A.
Golikova in the framework of the execution of the
Judgement of the Constitutional Court of the Rus-
sian Federation No. 30-P of 29 June 2021 in order
to improve the legislation of the Russian Federation
on additional measures of state support in terms
of expanding the circle of persons entitled to addi-
tional measures of state support in connection with
the birth (adoption) of children. On 29 September
2021, this draft was received by the Government of
the Russian Federation.”® At the governmental ses-
sion held on 28 October 2021, it was decided to ap-
prove the Draft Federal Law “On Amendments to
the Federal Law ‘On Additional Measures of State
Support of Families with Children’ and submit it to
the State Duma through the established procedure,
which was done on 1 December 2021°* - Draft Law
No 28410-8*.

In its judgement, the Constitutional Court of the
Russian Federation has, in a way, “commented” on
the emerging practice where men become single fa-
thers by resorting to surrogacy. In our view, that is a
big step forward in developing the national legisla-
tion in favour of single men willing to have children.

5. Conclusion

In light of all of the aspects discussed above, we
believe it reasonable, firstly, to stipulate at the level of
the Federal Law of the Russian Federation “On Basics
of Health Protection of the Citizens in the Russian
Federation” the right of single men to use assisted re-
productive technologies, and, secondly, to bring the
provisions of said Federal Law in line with the provi-
sions of the Federal Law “On Acts of Civil Status” as
regards the right to register a child born as a result
of surrogacy. It also appears to be essential for the
legislator to clarify that the regulation of surrogacy

(including the registration of surrogate children) as
envisaged in the Family Code should apply as par-
ticular rules, rather than as general rules. Respective
amendments will solve the issues outlined in the pre-
sent article, namely: the inconsistent interpretation
by courts of the provisions of the laws as regards the
regulation of surrogacy and continued violation of
human rights and freedoms that should be protected
irrespective of sex and “married/family status”; and
the uncertainty with respect to the subjects entitled
to resort to surrogacy and subsequently to register a
child born through surrogacy. Furthermore, we be-
lieve that the Judgement of the Constitutional Court
of the Russian Federation No. 30-P of 29 June 2021
“On verifying the constitutionality of Article 3 of the
Federal Law ‘On Additional Measures of State Sup-
port of Families with Children’ under a request from
the Konakovo City Court of the Tver Region” has
raised new issues that have to do with the unequal
treatment of fathers of surrogate children and other
categories of persons entitled to receive maternity
(family) capital. It appears feasible to enact the defi-
nition of “family” at the level of the Federal Law of
the Russian Federation “On Additional Measures of
State Support of Families with Children”, or to amend
that Federal Law according to which the right to ma-
ternity (family) capital will depend on the marital
status of the persons concerned. At the same time, it
must be taken into account that in such instance the
right to receive maternity (family) capital of other
categories of citizens listed in Article 3(1) of the Fed-
eral Law of the Russian Federation “On Additional
Measures of State Support of Families with Children”
will be also directly dependent.

With regard to the international legal regulation
of surrogacy, it would seem possible to propose that
the international community first and foremost de-
velop universal and harmonised approaches to the
key terms for surrogacy and the parties involved in
this type of ART, taking into account the experience
of the Russian Federation on these matters.

% Federal portal of drafts of normative legal acts: On amendments to the Federal Law “On Additional Measures of State
Support of Families with Children”. (In Russ.). URL: https://regulation.gov.ru/projects/List/AdvancedSearch#npa=119127

(accessed 17.10.2021).

1 The Ministry of Labor promised maternity capital to fathers of children from surrogate mothers. - RBC.ru. September 13,
2021. (In Russ.). URL: https://www.rbc.ru/society/13/09/2021/613e9b869a794792ae7778da (accessed 17.10.2021).
2 Official Website of the Government of the Russian Federation. (In Russ.). URL: http://government.ru/news/43695/ (ac-

cessed 28.02.2022).
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NMPABOBOE PEINYJINPOBAHUE

TPAHCTPAHNYHOW

HECOCTOATENIbHOCTU (BAHKPOTCTBA) B
EBPOMNENCKOM COIO3E

BBEJEHME.  Pezynuposanue  uHcmumyma
MPAHCePAHUUHO20 OAHKPOMCMBA 6 HACMOSUsee
epems npuobpemaerm 60IbULYIO AKMYATbHOCD,
YHUMDLEAS 27100ATUAUUI0 IKOHOMUKYU U UHIMEPHA-
UUOHATIUAUUI NPEONPUHUMAMENLCKUX OMHOULe-
Huil. Bce waue 3aK1104aomcs c0enxku ¢ UHOCMpam-
HbIMU KOHMPAEHMAMU, NOKYNAEMCT UMY ULeC 80
3a pybexom, KpynHolie O0peaHU3AUUU c030aiom
npeocmasumenvCcmea 6 UHOCHPAHHLIX 20Cyoap-
cmeax. Ocobyo akmyanvHOCMb pezyiuposaxue
MPAHCZPAHUUHO20 OAHKPOMCIMBA UMeem HA mep-
pumopuu  EC, sAenawouieeocss uHmezpayioHHbIM
06veduHeHUeM.

MATEPUAIJIBI I METOJDbI. Hacmoawas pa-
6oma 6a3upyemcs Ha HAYUHLIX MPYOAx Poccuti-
cKux u 3apybeixcHvix uccnedosamerneti 6 0o6nacmu
MeHOYHAPOOHO020 HACHO20 NPABA U eBPONELiCK020
npaea, a makie Ha aHanuse npasosvix akmos EC.
Memoodonozuueckas 0cHO8a UCCIE008AHUS KO-
uagem 8 ce6si pazHooOpa3Hvle Memodvl HAYHUHO20
NO3HAHUA — 00ujeHay4Hvle (AHANU3A U CUHMe3q,
UHOYKUUU U 0e0YKUUU, CUCEMHDIL, Memoo meo-
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pemunecko20 MoOenuposanus u 0p.) u cneyuans-
Hule topuduyeckue (Mermood 10puduUueckoli uHmep-
npemayuu, cpasHUmenvHo-npasosoti u op.).

PE3YJIBTATbI MCCIIEJOBAHWA. Ycunenroe
BHUMAHUE NPABOBOMY DPe2yIUPOBAHUI) MPAHC-
epanuuHozo bankpomcmea Ha meppumopuu EC 6
Hacmosuee epems 00YCl067IEHO CHpeMieHUeM K
PA36UMUI BHEUHEIKOHOMUUECKUX OMHOUEHUTI, a
makie HeoOX00UMOCbIO YCMPAHEHUS CYU4ecney-
wuwux npobenos 3akoHodamenvcmea, npensm-
CMBYIOWUX C030aHUl0 eOUH020 poiHKA. AensiAcy
00HUM U3 KOMNOHEHN08 NPAB06020 COMPYOHUUe-
Cmea no 2pamodaHckum 0enam, npasosoil mexa-
HU3M 6 0071aCMU MPAHCZPAHUYHO20 OAHKPOMCMEa
OMAUUAEICS COHemManuem 08yxX Memooos: yHupu-
KAyUU U 2apMOHU3AUUY 3aKOHO0AMEeNbCMEA.

OBCYJKIEHUE M BbIBOIDbI. B pamkax Ha-
CMOsU4e20 UCCTIE008AHUSL ABMOPAMU PACCMOMPEHO
camo NOHAMUE MPAHCZPAHUYHO20 baHKpomcmea,
a makxce 6vl0esIeHbl OCHOBHbIE XAPAKMEPUCUKU
MmoOerneti e2o ypezynupo8aHus 8 Mei0yHAPOOHOM
coobujecmee. Cospemennas npasosas cucmema EC
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8 06nacmu pezynuposans MpaHcepaHuHozo 6am-
Kpomcmea Oelicmeyem ¢ y4emom CIOHUBUELICS
cy0e6HO NPAKMUKU, 8 UETIAX HEOONYULeHUS YU4eM-
JIeHUST Npas Kpeoumopos, pPaccuumvléaoumux Ha
Haubonee nonHoe y0087emeoperue c60UX mpebosa-
HUTl, COKPAUEHUS PACX0006 U CPOKOB PACCMOMPeEHUS
des. Mepovl no eapmoHusayuu 3aK0H00amenvcmea
EC 8 cgepe 6anxpomcmea 6 eocyoapcmeax -
unenax Colo3a Hanpasnenvl HA PopmuUposarue
Ky/Ivmypol cnacenust 6usHeca u 006pocosecmHozo
00IHHUKA.

K/ITIOUEBBIE CJIOBA: mpancepanuunoe 6an-
Kpomcmeo, Esponeiickutli co0103, NPoCcMpaxHcmeo
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LEGAL REGULATION

OF CROSS-BORDER INSOLVENCY
(BANKRUPTCY) IN THE EUROPEAN UN-

ION

INTRODUCTION. The regulation of the institute of
cross-border bankruptcy is currently acquiring the
greatest relevance, given the globalization of the econ-
omy and the internationalization of business rela-
tions. In particular, transactions with foreign counter-
parties are increasingly being concluded, property is
purchased abroad, large organizations establish repre-
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sentative offices in foreign countries. Of particular rel-
evance is the regulation of cross-border bankruptcy in
the territory of the EU, which is an integration associ-
ation. In this connection, the considered problems are
of particular relevance.

MATERIALS AND METHODS. This study is based
on scientific works of Russian and foreign researchers
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in the field of private international law and European
law, as well as on the analysis of EU legal acts. Meth-
odological basis of research includes a variety of meth-
ods of scientific knowledge - general scientific (analysis
and synthesis, induction and deduction, systemic,
method of theoretical modeling, etc.) and special legal
(method of legal interpretation, comparative legal,
etc.).

RESEARCH RESULTS. Increased attention to the
legal regulation of cross-border bankruptcy in the EU
territory is currently due to the desire to develop for-
eign economic relations, as well as the need to elimi-
nate existing gaps in legislation that prevent the crea-
tion of a single market. As one of the components of
legal cooperation in civil cases, the legal mechanism in
the field of cross-border bankruptcy is characterized
by a combination of two methods: unification and
harmonization of legislation.

DISCUSSION AND CONCLUSIONS. In the
framework of this article the authors considered the
very notion of cross-border bankruptcy, as well as
highlighted the main characteristics of the models of
its settlement in the international community. Mod-

BBenenne

paBOBOE perynpoBaHie HECOCTOSTENbHO-
CTV TPAIAUIMOHHO OTHOCUTCS K KOMIIETEH-
LMY TOCYJAPCTB — WieHOB EBpomeiickoro
comsa (EC).

BmecTe ¢ TeM B ycmoBusAX QYHKIMOHMPOBAHMS
e[IIHOTO BHYTPEHHEro pbIHKA U MHTeHCUUKALNK
KOHTAaKTOB B paMKax EC MeXX[[y KOMITaHUAMM, MMe-
IOLMMY Pa3MNYHYI0 HAI[VIOHATbHYI0 MPUHA/IEX-
HOCTb, HepeaKo 6aHKPOTCTBO MpuobpeTaeT TpaHc-
rpaHM4HBI xapaktep. Kpome Toro, 1o HacTosIero
BpeMeHM B PasHbIX rocygapcTBax — wieHax EC Ha-
IMOHA/IbHBIE TPABU/IA, Kacalolyecss 6AaHKPOTCTBa,
MOTYT CYIeCTBEHHO OTINYATbCA [APYr OT JPYyra,
YTO CO37aeT MPeNATCTBIUS /ISt PYHKIMOHUPOBAHS
BHYTPEHHETO PBIHKA.

HMaunas curyaums tpebyer or EC, Bo-mepBbIX,
YCTAHOBJIEHNsI OOIIECOI03HBIX MPABWUM, PETYINpy-
IOLMX BOIPOCHI TPAHCTPAHNYHOTO GAHKPOTCTBA 1,
BO-BTOPBIX, YCTAHOBJIEHNS OOLINX PaMOK OCYIIeCT-
BJIEHNS [IPOLIEAYPbI 6AHKPOTCTBA.

ern EU legal system in the field of regulation of cross-
border bankruptcy acts taking into account the exist-
ing judicial practice, in order to avoid infringement of
the rights of creditors, who expect the fullest satisfac-
tion of their claims, reducing costs and timing of the
case. Measures to harmonize the EU legislation in the
field of bankruptcy in the member states of the Union
are aimed at creating a culture of business rescue and

bona fide debtor.

KEYWORDS: cross-border insolvency, European
Union, EUs Area of freedom, security and justice,
center of main interests, legal cooperation in civil mat-
ters
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IlepBas 3apava, Kacawmasacsa TPaHCTPAHNYHOTO
0aHKpOTCTBA, pellaeTcs IMOCPEACTBOM YHUQMKa-
LMY 3aKOHOJIaTe/IbCTBA, a [/IA pellleHs BTOPOIl Jc-
MO/Ib3YeTCs MeTON, TapMOHM3AIIV.

ITpn atom B oT/IMYMe OT TapMOHM3ALVM VU
COMDKeHNs KOPIOPAaTMBHOIO 3aKOHOJATe/NTbCTBA
COIVIacCOBaHMe MM TapMOHM3aIVA 3aKOHOHATeNlb-
CTBa O HECOCTOATENbHOCTY ABIAIOTCSI OTHOCUTEND-
HO HOBBIM sIBJIleHueM B EBporeiickom cotose’.

XO0TA MONbITKY NPUHATUA KOHBEHIIUU O TPaHC-
TPaHMYHOI HECOCTOATEIbHOCTY Havaluch B 1960 r.,
BCe OHY ObIIM HeYAauyHbIMIL. B cBsA3M ¢ 9TMM Ipolecc
rapMoHM3alyM 3akoHoparenpctsa B EC B obmactn
TPaHCTPAHNYHOTO OAHKPOTCTBA IIIe/1 MeIJIeHHO, YTO
IpenATCTBOBA/IO TPAHCTPAHUYHOI AeATeNbHOCTH B
EC BBUAY pasnmnunii MeXXJy HallOHaTbHBIMU 3aKO-
HOZIaTe/IbCTBAMU OCYAAPCTB — uneHoB Coro3a.

KoHBeHLIMA 0 TOACYTHOCTU U UCIIOJTHEHUM Cy-
NIeOHBIX peIIeHNil 10 TPaXAAHCKUM ¥ KOMMepdye-
cknm penam (Bproccenbckass konBeHumsa 1968 r.)?
CTaBlllad OCHOBHBIM MCTOYHUKOM IIPaBOBOTO CO-
TPYBHMYECTBA IO TpaxkgaHcKuM genaMm B EC, uc-

' Cm.: CnaceHme 6u3Heca B 6aHKpoTHOM npaBe: OTueT IHcTUTyTa eBponelickoro npaga. M.: CratyT. 2021. C. 114-115.
21968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:41968A0927(01)&from=en (accessed 03.03.2022).
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K/II0Yajga BO3MOXKHOCTb €€ IpUMEeHeHMA K IIpo-
nenypaM 0aHKPOTCTBA, B CBA3U C 4eM IIPOOJIeMBI
TPAHCTPAHMYHOTO OAHKPOTCTBA OBUIM 3aTPOHYTHI
taxoxe cyfnoM EC emle npy TonKoBaHMM MONTOXKEHMI
Bproccenbckoit KOHBEHLIN.

B uactHOCTH, B pemeHusax cypa EC mo pemy
C-133 /78 ot 22 despana 1979 1., a TaxKe 10 Aemny
C-267 /97 ot 29 anpens 1999 r.* 6p1u copmymmpo-
BaHbI OCHOBHbIE 103V} OTHOCUTE/IbHO IIPUHINUIIA
eIMHCTBA IPOLeAYPhl OAHKPOTCTBA, a TaKXe 000-
3HayeHa IIpo6/IeMa OTCYTCTBIUA eVIHOTO MeXaHN3Ma
IPM3HAHNA VHOCTPAHHBIX Cy[ieOHbIX aKTOB IIO Jie-
1aM 0 6AaHKPOTCTBE M VX NOC/IEACTBIII HA TePPUTO-
pun rocygapcts — uneHoB EC. Kpome toro, cyn EC
yKa3a/l Ha He0OXOIMMOCTD IIPYBEIEHN B UCIIO/IHe-
HJe CyleOHOTO aKTa, BBIHECEHHOTO B paMKax Ipolie-
Iypbl 6aHKPOTCTBA HA TEPPUTOPUM MHOCTPAHHOTO
TOCYZIapCTBa C y4eTOM JIefiCTBYIOLIEr0 HallMOHA/Ib-
HOT'O TOCY/IJapCTBa, BK/II0Yass HOPMbI MEX/YHAPOJ-
HOTO IIpaBa.

He BcTynuBLIasg B 3aKOHHYIO CUITY, HO OITy0/IN-
koBaHHas1 KonBenius EBpomerickoro coobiectsa
0 NIPOM3BOJICTBAX IIO JielaM O HECOCTOATE/TbHOCTH
1995 r.* copeprKana IOO>KEHN A, TONKYIOLIE IPUH-
LI e[JMHCTBA IPOLefypbl U IPOM3BOJCTBA IO Jle-
nmaM o 6aHKpOTCTBe, BbIpaboTaHHble cymoMm EC,
KOTOpbIe BIIOC/IECTBUY ObUIN TIO/IOKEHBI B OCHOBY
PermamenTa Ne 1346/2000 o mpousBoyCTBe 110 JienaM
0 HECOCTOATEIBHOCTI®.

Mexpy TeM yKasaHHbII PermameHT He okasan
CYILLIeCTBEHHOTO B/IVAHMA Ha FAPMOHM3ALIMIO HALU-

OHAJIbHOTO MaTepUaIbHOI0 3aKOHO/IaTeNbCTBA O He-
COCTOATENbHOCTY TOCYAAPCTB — uneHoB EC.

Mepbl 110 FapMOHU3ALNH TI0/I0KEHNI 3aKOHOJA-
Te/IbCTBA O HECOCTOATENbHOCTY B JIa/IbHeIIeM pas-
pabarsiBamich EBpomeiickoit kKomuccueri.

12 mapra 2014 r. EBpomnerickoit koMuccueit 6bi1a
Omny6/IMKOBaHa PEKOMEHJALNA O «KHOBOM eBpOIIeii-
CKOM TIOIXOfie K HeCOCTOATENbHOCTY OM3Hecay’,
IpU3BaBIlIasg Kaxzoe rocygapcrso — wieH EC cos-
flaTb TIPEBEHTUBHYI0 CHUCTEMY HECOCTOSATENIbHO-
CTM, KOTOpas IpefycMaTpyBaaa Obl BO3MOXXHOCTD
CKOpeJilIell pecTPYKTYpU3aLUM JKU3HECTIOCOOHBIX
KOMITaHMI, VICIIBITBIBAOMNX (VHAHCOBBIE TPYI-
HOCTU ¥ BO3MOXKHOCTD IIOJTyYEeHNSI BTOPOTO LIaHCa
4eCTHBIMM NIPEIPUHMMATEAMN.

[lepBpiM ImIaroM K rapMOHM3allMM B COOTBET-
CTBMU C JAHHBIM HOAXOZi0M ObUI TIepecMoTp Pera-
MeHTa Ne 1346 / 2000 o mpoK3BOJCTBE IO Je/aM O
HecoCToATenbHOCTM B 2015 I., B YaCTHOCTHU CMellle-
Hle aKIlleHTa IepecMoTpeHHoro PernamenTa Ha co-
JiefiCTBUe B CrlaceHny O13Heca JODKHMKA, @ He JIMK-
BUJIALINN.

B 2015 r. EBpomeiickoit Komuccueil Opia omy-
OmkoBaHa «3eneHas KHura» o cospgaHum Corosa
PBIHKOB KamuTana, B ceHTs16pe 2015 r. mocnegoBan
IJIaH geitcTBuit®, a B 2016 I. ony0O/IMKOBaH HPOEKT
JlvpexTuBEI 0 pecTpyKTypusanuu (2016)°.

B mpoexrte [IMpeKTUBbI O PpeCTPyKTypuU3aLuu
(2016) 6b1I0 OTMEYEHO, YTO BBICOKAsI CTEIEHDb rap-
MOHM3ALMY B 3aKOHOJATE/IbCTBE O HECOCTOATEINb-
HOCTM MIMeeT Ba)KHOE 3Ha4eHMe JI/I1 XOPOLIO ByHK-

3 Court of Justice of the European Union: Case 133/78 “Henri Gourdain v Franz Nadler”. Judgment of the Court of 22 Feb-
ruary 1979. Reference for a preliminary ruling: Bundesgerichtshof - Germany. URL: https://curia.europa.eu/juris/liste.
jsf2language=en&num=C-133/78 (accessed 03.03.2022).

4

> EBponelickas KOHBEHLMA OTHOCUTENIbHO HEKOTOPbIX MeXAYHAPOAHbIX acnekToB 6aHKpOoTCTBa OT 5 noHaA 1990 r. URL: htt-
ps://rm.coe.int/168007b3f4 (nata obpalleHms: 03.03.2022).

¢ European Union: Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:I33110 (accessed 03.03.2022).

7 European Union: Commission Recommendation C (2014) 1500 final of March 12, 2014 on a new approach to business fail-
ure and insolvency. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014H0135&from=FR (accessed
03.03.2022).

8 European Union: Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions “Action Plan on Building a Capital Markets Union". URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52015DC0468&from=EN (accessed 03.03.2022).

° European Union: Proposal COM (2016) 723 final — 2016/0359 (COD) for a Directive of the European Parliament and of the
Council on preventive restructuring frameworks, second chance and measures to increase the efficiency of restructuring,
insolvency and discharge procedures and amending Directive 2012/30/EU. URL: https://ec.europa.eu/information_society/
newsroom/image/document/2016-48/proposal_40046.pdf (accessed 03.03.2022).

1% European Union: Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive re-
structuring frameworks, on discharge of debt and disqualifications, and on measures to increase the efficiency of procedures
concerning restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132 (Directive on restructur-
ing and insolvency) (Text with EEA relevance). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1
023&from=EN (accessed 03.03.2022).

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022

42



Vadim V. Voynikov, Sabina E. Mustafaeva

INTERNATIONAL ECONOMIC LAW

IIVIOHVIPYIOLIIETO €[IVIHOTO PbIHKA U J/151 TIOf/INHHOTO
Cor03a pbIHKOB KaluTala.

Kax yxaspiBaer E.A. XoppMaHH, rapMoHM3a-
Vs ¥ yHUQUKALYS 9aCTHOTO, 0COOEHHO KOMMep-
YeCKOT0 M IPaXk[JaHCKOTO IpaBa il HOPMaIbHOTO
bYHKUMOHMpPOBaHNs BHYTpeHHero pblHKa EC -
KM3HEHHO HeOOXOAMMbIe TIPOLIECCH, B CBS3M C YeM
pa3paboTKa COOTBETCTBYIOLINX JJOKYMEHTOB ¥ yCTa-
HOBJIEHMII C JAaHHOJ Lie/Iblo He Ipekparnaercs [Xop-
pmanH 2012:148].

Takum 06paszoM, crucTema IPaBoOBOTO PeryInpo-
BaHNSA HECOCTOATENbHOCTI B paMkax EC nmeer fBa
U3MepEeHVS: TIepBOe CBS3aHO C HMPABOBBIM peryinu-
pOBaHMeM TPAHCTPAHNYHOTO OAHKPOTCTBA, BTOpPOE
U3MepeHye KacaeTCss TapMOHM3ALMy HalMOHA/b-
HOTO 3aKOHOJiaTe/NbCTBa O OaHKpOTCTBe. VIHBIMM
CTI0BaMM, Mbl MOYKeM TOBOPUTD 0 GOPMUPOBAHNY B
pamkax EC cor03HOro 3aK0oHOaTeNbCTBA 0 GAHKPOT-
crtBe (European Insolvency Law) [Wessels 2012:3],
KOTOpPO€ perylmpyeT OTHOLIEHNS, CBS3aHHbIE KaK C
TPaHCTPAHMYHBIM OAHKPOTCTBOM, TaK 1 OGAaHKpOT-
CTBOM, JIMIIEHHBIM MHOCTPAHHOTO 9/IEMEeHTa.

[apMoHM3aIMsi HALMOHAIPHOTO 3aKOHOJATENb-
CTBa 0 OAHKPOTCTBE peanusyercs B paMKax IO/N-
TUKU 10 COMVKEHMIO 3aKOHOJATENbCTBA [JIA [I0-
CTVDKEHVIS 1leJIell HOCTPOeHMsI BHY TPEHHETO PhIHKA.
OcHOBHas1 ujes TaKOVl TapMOHM3ALNU COCTOUT B
TOM, YTOOBI COKPAaTUTh CYLIECTBYIOLIME PasIndns
HAIVIOHA/IBHBIX IIPABWI, KACAIOLIVXCS HPOLeyPbl
0aHKPOTCTBA, KOTOpble B YCIOBMAX BHYTPEHHETO
PBIHKA HOPOX/IAI0T HEOIIPefieNleHHOCTh Y CYObeKTOB
XO035IICTBEHHO JIeSITe/IbHOCTY ¥ B KOHEUHOM UTOTe
CHIDKAIOT 9((HeKTUBHOCTD MHTETPALMOHHOTO TIPO-
necca [Ghio et al. 2021:435].

B HacTOAIMIT MOMEHT K/IIOUEBBIM aKTOM B 00-
JIACTYM TAapMOHM3ALMM HAIVIOHA/IBHOTO 3aKOHOJA-
TEbCTBA O OAHKPOTCTBE BBICTYNAET AUPEKTUBA
pecTpyKTypusanuu u Hecoctostenbuoctn 2019 .19,
IIe/IbI0  KOTOPOJI SIB/ISIETCS YCTPaHeHMe IIPerst-
CTBUIT JUIS1 OCYIIeCTBIEHNsI OCHOBHBIX CBOOOJ, Ta-
KUX KaK CBOOOHOE IBVDKEHNE KAIlUTaa 11 cBoOoza
6usHeca [Arias Varona, Niemi, Hupli, 2020:9].

[IpaBoBOe perymmpoBaHye TPAHCTPAHUYHOTO
6ankporcTBa B pamkax EC mMeeT uHYyI0 Iie/b, KO-
TOpasi COCTOUT B YCTAHOBJIEHVs eJMHOTO IOps/Ka
paspeleHysi BOIIPOCOB, BOSHUKAIOLINX TIPU HA/NU-

4yy B IpoLefype 6aHKPOTCTBA T. H. MTHOCTPAaHHOTO
3/IEMEHTA.

[IpobnemMaM McCIefOBaHNA TPAHCTPAHMYHOTO
6ankporcra B EC IOCBAIIIEHO MHOXXECTBO TPYHOB
3apyOeXXHBIX Y4eHBIX, MEXJYy TeM B pPOCCHUIICKOI
HayKe HAay4HBIX paboT B JaHHOI cdepe He3HAYN-
Te/IbHOE KO/INYeCTBO, HECMOTPS Ha aKTYaJIbHOCTb
paccMaTpuBaeMoil TeMbl B YCIOBUAX OTCYTCTBM:A
JIOJDKHOTO IIPAaBOBOI'O PETyIMPOBAaHMUA TpaHCIpa-
HIYHOIO 0aHKPOTCTBa B Poccumy ¥ BO3MOXXHOCTM
3aMIMCTBOBaHMUA NONIOXUTEIbHOTO OIbITA B paMKax
pasButuA EBpasmiickoro 3KOHOMMYECKOTO COH03a.
OtzenbHBIM BOIpOCAM IIPAaBOBOIO  PETyIMpOBa-
HMA TpaHCrpaHMuHoro 6aHkporcTBa B EC mocss-
meHsl Tpyabl E.B. Moxosoit [Moxosa 2016:137],
A.A. Xpruana', C.A. Muxaitnosoit [Muxaiinosa
2010:374], B.B. Kynemosa'? n gpyrux.

Lenp HacTOAlIeN CTaTbM COCTOUT B OIIpEfese-
HUM CYLJHOCTHBIX XapaKTepUCTUK IPABOBOIO pe-
TYJIMPOBaHUA TPAHCTPAaHMYHOTO OAHKPOTCTBA B
pamkax EC u ompepeneHue ero MecTa B IpaBOBOI
cucreme EC.

JI1s1 OCTVDKeHNS YKa3aHHOI Lienu HeoOX0AMUMO,
BO-IIEPBbIX, PACCMOTPETh CaMO IIOHATIE TPaHCTpa-
HIYHOTO 6aHKPOTCTBA, U, BO-BTOPBIX, IPOAHAIN3N-
pOBaTh CUCTEMY IIPABOBOTIO PeryIMpOBaHUA TPaHC-
rPaHNMYHOTO 6aHKPOTCTBA Ha ypoBHe EC.

1. ITonATHE TPAHCTPAHIMYHOTO 6AHKPOTCTBA

TpaHcrpannyHOe 6OaHKPOTCTBO HPENCTABIAET
co60ii mpolenypy OaHKPOTCTBa, B KOTOPOI Ipu-
CYTCTBYET T. H. MHOCTPAHHBII 3/IeMeHT. B memax o
0aHKPOTCTBE MHOCTPAHHBIM 3/IEMEHTOM MOTYT CIIy-
XXUTD CIeAyolye 06CTOATeIbCTBA:

1) mpoxuBaHye (HaXOXKEHUE) KPEAUTOPOB
NOJDKHMKA 32 TPaHMLIeN;

2) HaxOX[eHMe UMYyLlecTBa (aKTUBOB) JOJDK-
HJIKA 3a TPaHuLeil (HalpuMep, HaXOXKJeHNe 3a Ipa-
HULEN HeJBVOKUMOCTY, IPYHAJIEKALIEN JO/DKHN-
KY);

3)  sasBeHue TpeOOBAHMII KPEAUTOPOB O I/Ia-
TeXXe Ha OCHOBE HOPM MHOCTPaHHOTO TIPaBa;

4) BO030OYXXzeHue Hena 0 GAHKPOTCTBE OFHOTO
¥I TOTO e JOJDKHMKA B HeCKOJIbKIX TOCYAapCTBaX;

5) 6aHKPOTCTBO OPUANYECKOTO JINL[A, YYpeauTe-
JIeM KOTOPOTO BBICTYIIAI0OT MHOCTPAHHBIE JINIIA;

" XpruaH A.A. YHIVIKaLmsa HOPMATUBHbIX aKTOB O TPaHCIPaHNYHOI HecoCToATeNbHOCTM B cTpaHax EC. [lncc. ... KaHa,. opua.
Hayk. Mocksa 2007.

12 Kynewos B.B. YH1MKaLMOHHbIe TEHAEHLMN NPaBOBOrO PErynmpoBaHnA HECOCTOATENbHOCTY (6aHKPOTCTBA) B CTpaHax
EBponerickoro Coto3a. ncc. ... KaHg. topug. Hayk. Mocksa. 2002.
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6) BbIHECeHMe pelieHysi 0 0aHKPOTCTBE O/DKHM-
Ka, KOTOpOe JIO/DKHO OBITh MICIIONTHEHO B MHOCTPAH-
HOM TOCyfapcTBe, U T. 1."

HecMoTps Ha aKTyanbHOCTb paspelleHusa BO-
IPOCOB, CBA3AHHBIX C PEryIMpOBaHMEM TPaHCTpa-
HIYHOTO GaHKPOTCTBA, B HACTOAIIEE BPEMs OTCYT-
CTBYeT eIMHDIl TOAXOJ, K OIpeleIeHNI0 TOHATNA
TPaHCTPAHNYHOI HECOCTOATENTbHOCTH VI MOJIE/I €TO
perynupoBaHMA.

Komnecna IOHCUTPAJI moHumaeT TpaHcrpa-
HIMYHOe GAaHKPOTCTBO KaK CUTYAIMIO, B KOTOPOIL y
[IO/DKHUKA MMEIOTCS aKTVMBBI B MIHOCTPAaHHOM TOCY-
flapcTBe MO0 MHOCTPAHHbIE KperuTops! [/leoHTbe-
Ba, baxuu 2001:15].

Mexny TeM eCTb U MHbIe HOXOAbl K MOHATHUIO
TPaHCTPaHNYHON HecocTosATenbHOCTH . Tak, B co-
OTBETCTBMM C IIEPBBIM MOAXOMOM TPaHCTPaHMYHAA
HECOCTOATEIbHOCTD MPEeACTaB/IsAeT cO00I HecocTo-
ATENBbHOCTD T. H. TPAHCHAIMOHAbHBIX KOPIOpaIuii
WIM TPAaHCTPAHMYHBIX TPYNI KOMIaHMil (manee —
TT'K). Hanmpumep, npodeccop ®. Tanr cpsisbiBaeT
npo6eMy TPaHCTPAHMYHON HECOCTOATETbHOCTI
(6aHKpOTCTBAa) MIMEHHO C OGAHKPOTCTBOM TPAHC-
HAIVIOHA/IbHBIX KOPIOpAINIi, NHAYe MHOTOHAINO-
Ha/IbHBIX Ipepnpusatuii (multinational enterprise)
[Buxbaum 2000:23] wiu MHOTOHAI[MOHAIbHbBIX
¢upm (multinational firm) [Tung 2001:2].

JlaHHYI0 MO3UIINI0O MOKHO BCTPETUTb U B TpY-
Jax poccuiickux cnenmanucros — B.B. Xaitprososa
[XariprosoB 2006: 75-81], A.Il. Kyssmunoit [Ky3sp-
myHa 2005: 42] n gp. Mexny TeM mpefcTaBseTcs,
4TO JJAHHbIE PEHOMEHBI He TOX/JeCTBEHHBI U MEX/Y
HVMM €CTb OIpefle/ieHHble pasnuuusa. ITO CBA3a-
HO C 3KOHOMMYECKOI U IOPUANYECKON CYLIHOCTDIO
TTK uMeHHO Kak I'PYyIIbl IOPUAMYECKN CAMOCTOA-
TeIbHBIX CyO'bEKTOB IIpaBa, HO JENICTBYIONUIMX KaK
eIMHDbII 9KOHOMMYECKMII aKTOp (9TOT IpM3HAK
TTK 6511 B CBOe BpeMs METKO OXapaKTepU3OBaH
npogeccopom JI. JIyHneM Kak «3KOHOMMYECKOeE
eIMHCTBO IIPU IOPUANYECKONl MHOXKECTBEHHOCTH»)
[JTyny 1976:124].

Hecocroarenbroctb TT'K 0xBaTbIBaeT He TONbKO
TPaHCTPaHNYHOE OAHKPOTCTBO OJHOTO JO/DKHUKA,
HO ¥ GaHKPOTCTBO Pas3/MYHBIX KOMIIAHUII Pa3HO-
TOCY[APCTBEHHON NIPUHAMNIEXHOCTH, BXOAAINX B
TPAHCTPAHMYHYIO TPYIIY U IPeACTaBAAININX CO-
0011 efMHbII 9KOHOMMYECKUIT cydcTpaT. B Takoit cu-

TYaLyM C HeM30eXXHOCTbIO BO30Y>KIaeTCsl HeCKOb-
KO IPOM3BOJCTB IO ATy O HECOCTOATENbHOCTH B
IOPUCAMKIMAX CYOBEKTOB, BXOAAIIMX B TPYIILY,
4TO TpebyeT X KOOPAVMHALIMY U B3aVMOJEICTBIA B
nemsix a¢ekTuBHOrO yrpasnenus aktuamu. Co-
OTBETCTBEHHO HECOCTOATE/IBHOCTh TPAHCTPaHMY-
HOJI TPYIIIbI KOMIIAHUIL — 3TO OJHO U3 IPOABIECHNIA
TPaHCTPAaHNUYHOI HECOCTOATENILHOCTU Ooriee CIoX-
HOTrO mopsfka (B CpaBHEHMM C TPAHCTPaHMYHBIM
0aHKPOTCTBOM OJHOTO JO/DKHMKa), oOJajaroliee
CBOMMM OCOOEHHOCTSMI ¥ CHELVUKOIL.

B cooTBeTcTBMM CO BTOPBIM IOAXOLOM TPaHC-
TPaHNMYHOE OAHKPOTCTBO OTOXHECTBIAETCA C
TPaHCTPAaHUYHBIM IIPOM3BOACTBOM IIO fie/ny O OaH-
KporcTBe. Takoe MHEHVe MO)KHO BCTPETUTD B TPy-
JaX OTeYeCTBEHHBIX cruelnanmnuctoB A.B. Jletuna
[Tetun 2003:81], C.C. Tpymnnkosa [Tpyumnuxos
2006:155], a Taxxe B psije paboT 3apyOeXHBIX aB-
topos, Hanpumep, y C. badpdopna (S.L. Bufford),
JI. Apnepa JenKap (L. Adler DelCar), C. Bpykca
(S. Brooks), M. Kpurepa (M.S. Krieger) [Bufford
et al. 2001: 173]. C opHOIT CTOPOHBI, TAKOI IOAXOL
HebesocHoBaresneH. [Iefio B TOM, YTO OONbIIMHCTBO
MICTOYHMKOB B JIaHHOW cdepe ompenenser chepy
CBOETO MIEICTBUA He dYepe3 NePUHULNIO MOHATHA
«TPaHCTPAaHMYHAS HECOCTOATEILHOCTb», a 4Yepe3
KaTeropyio «MHOCTPaHHOE IIPOU3BOACTBO» (HAIpu-
Mmep, Tumnosoit 3akon IOHCUTPAJI «O tpancrpa-
HJYHOJ HeCOCTOSATeNbHOCTN» 1997 I.) mmm uepes
HepevyeHb «IIPOLEAYP IO AeTy O HeCOCTOATEIbHO-
ctn». Tak, Hanpumep, B [Ipunoxxennsax x Permamen-
1y EBpomneiickoro Corsa 2015 / 848" mepeuncns-
I0TCS IPOVM3BOJACTBA ¥ IIPOLIEAYPBI 110 GAHKPOTHBIM
fieflaM, MI3BECTHbIe IIPaBONOPAKAM TOCY/IAPCTB, Ha
KOTOpbIe PacHpOCTpaHAeTCA yKasaHHbII akT. Co-
OTBETCTBEHHO, Per/laMeHT puMeHseTCs, eC/i OfHa
3 TaKMX HPOLefyp NpuobpeTaeT TpPaHCTPaHIYHBII
addexr (mpexxunit Pernament EC Ne 1346 / 2000 oc-
HOBBIBAJICS HA TAKOM K€ IIPVHIINUIIE).

C [pyroit CTOPOHBI, OIpefe/ieHNe TPaHCTPaHN4-
HOJl HeCOCTOATENIbHOCTM 4Yepe3 KaTeTOpHIo «IIpo-
U3BOACTBO» AKIEHTMPYeT BHVUMAaHME JMMEHHO Ha
MIPOLIECCYAIbHONM  COCTABIIAKIIEN IIPABOOTHOILE-
HMA, YIYCKasg MaTepyalbHO-IIPaBOBbIE ACIEKTBI,
4TO He BCeIZla B IIOJIHONM Mepe MOXeT OTpaKaTb
5KOHOMMYECKYI0 CYI[HOCTD sABneHnA. Hanpumep, B
CUTYyaluM, KOT/}a MHOCTPAHHBII KPEAUTOp B fiefie O

3 MexdyHapodHoe yacmHoe npago: yuebHuk. Mog ped. H.M. Mapbiwesa. M.: 3uCr. 2018. C. 528.

4 HecocmosamesnbHocms (6aHkpomcmao): y4ebHwbili kypc. T.2. Mog pen. C.A. KapenuHoit. M.: CtatyT. 2019. C. 719.

> European Union: Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolven-
cy proceedings. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32015R0848&from=EN (accessed

03.03.2022).
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0aHKPOTCTBE HE YYacCTBYeT, HO IOJAeT MHAUBULY-
aJIbHbIe VICKVI B MHOV IOPUCAVKLUN TIPOTUB JJO/DK-
HIUKA. B Takoll cuTyanuyu caMo IPOM3BOACTBO IIO
fieny 0 6aHKpPOTCTBE MOXKET U He OC/IOKHATHCS VHO-
CTPaHHBIM 3/IEMEHTOM, MEX/Y TeM caMa CUTYaIus,
KaK MPeCTaB/IACTCA, JO/DKHA OXBATBIBATbCSA MOHA-
TUEM TPAHCTPAaHNYHOI HECOCTOATENbHOCTH. TakuM
00pasoM, KaTeropus «TPaHCTPAaHUYIHOE IIPOU3BOJ-
CTBO TIO JIe/Ty O HECOCTOATENIbHOCTI» MIMEET BCe JKe
CaMOCTOATEeIbHOE 3HAYeHNe, He TOX/eCTBEHHOE I10-
HATHIO «TPAHCTPAaHNYHASA HECOCTOATETBHOCTD.

[IpucyTcTBUE B Henax MHOCTPAHHOTO 37€MEHTa
HOPOX/AeT psAf HpoOneM, CBA3aHHBIX C 3aIUTON
IpaB KPeAUTOPOB, B TOM 4YNC/Ie MHOCTPAHHBIX, I10-
VICKOM 11 peajn3aliyieil UMyIiecTBa HO/DKHIKA, HaX0-
JIAIIErocs Ha TePPUTOPUM MHOCTPAHHOTO TOCYAap-
CTBa, a TaK)Ke BOIIPOCAMY TIPU3HAHNA MHOCTPAHHBIX
0aHKPOTCTB M TPOMEXYTOYHBIX CYHAEOHBIX aKTOB,
BBIHECEHHBIX B PaMKaX PAacCMOTpPeHNA Jiena o OaH-
KpoTcTBe. Perenne ykasaHHBIX IPO6/IeM 3aBUCHUT OT
CTeIeHV YperyIMpoBaHNA TPAHCTPAHWYHOTO OaH-
KPOTCTBA Ha 3aKOHOJIaTe/IbHOM YPOBHE.

B pesysnbrare s peleHNs 3TUX BOIPOCOB ObLIO
BBIJIBIHYTO HECKO/NbKO Teopuil. Bepgymmmmu cpe-
VI HUX ABJIAIOTCA JiBe KOHKYpPUPYIOILINe TeOpUu —
TePPUTOPUANBHOCTY U YHuBepcamusMa [Wessels
2008:70].

TeppuropranbHOCTb IpeAIOIaraeT TO, YTO Ha-
IMIOHA/IbHOE 3aKOHOJJaTe/IbCTBO CTPAHBI, paccMa-
TPMBAIOLIEII f1e/10 0 6aHKPOTCTBE, He TO/DKHO VIMETb
9KCTEPPUTOPUATIBHOTO JICTICTBYIA B OTHOLICHVM JILL
Y IMYI[eCTBA, HAXOJAIINXCA B MHOCTPaHHbIX OPUC-
mukiyax. Kaxpoe rocygapcTso Brpase BO30YK/aTh
7ie7io 0 6aHKPOTCTBE 1 BBOAUTD HA 3TOM OCHOBaHUM
HpOLleAypy B OTHOLIGHWM NO/DKHMKA B COOTBET-
CTBMU C HALMOHAJIbHBIM 3aKOHOJATENbCTBOM, HPK
3TOM B XOfie IPOLeAYPbl MOMJIKUT peamn3aum 1
BKJIIOUEHMIO B KOHKYPCHYIO MacCy TOJIBKO MMYIIe-
CTBO JO/DKHVKA, HAXOJAIIETOCA B JAHHOM TOCYAap-
crBe. KpoMe Toro, nHOCTpaHHOE IIPOU3BOACTBO T10
Jie/Ty 0 HeCOCTOSATeIbHOCTH He OyeT Ipu3HaBaThCA
U He OyaeT MMeTb KaKuX-mnbo HOCTeACTBUI s
MECTHOTO BefIeHVIA JIefIa.

YunrbiBasg TOT (aKT, YTO CTPAHBl B COOTBET-
CTBMU CO CBOUM COOCTBEHHBIM 3aKOHOJATETbCTBOM
0 HeCOCTOATEIbHOCTI IPUHMUMAKT Ha cebs Iopuc-
IVIKLIVIO B OTHOLIEHVM JIO/DKHMKOB Ha HECKOJIbKUX
OCHOBAHMAX, BO3MO>KHO OJJHOBPEMEHHOE BO30YX-
JieH/ie HEeCKONbKMX MapaJUIe/IbHBIX IIPOU3BOJCTB
0 PacCMOTPEHMIO fiefia O GAHKPOTCTBE B Pa3HBIX

rOCylapCTBaX B OTHOIIEHMV OJHOIO U TOTO >Ke
JIOJDKHMKA.

IIpn sToM, ecmyu rocygapcTBa He perymmpyior
MeXaHM3Mbl COTPYAHMYECTBA CYZIOB IO JeIaM O
TPAHCTPAaHNYHON HECOCTOATENbHOCTH, TaKue Ipo-
U3BOJICTBA OCYIECTB/ISIOTCS 6e3 Kakoil-mbo Koop-
IVIHALIIM VI B3aVIMOJENCTBYA (HEKOOpAMHMUpYe-
Masi MHOXKeCTBEHHOCTb IIPOU3BOJICTB)'S.

PaccMoTpenue Takux fen OyneT Ipou3BOAUTDCA
6e3 yueTa BO30OY>KzieHVsI Jiena 0 6aHKPOTCTBE B IPY-
TOM TOCYZIapCTBe.

B oTmume ot Teopyu TeppUTOPUATBHOCTH, YHU-
BepCa/M3M yTBEP)XKJAeT, YTO TPAaHCTPAaHMYHAA He-
COCTOATENBHOCTD JIO/DKHMKA JIO/DKHA YIIPABIATLCA
B PaMKax OJIHOTO IIPOM3BOJCTBA IO JIe/Ty O HECOCTO-
ATENIBHOCTY B COOTBETCTBUM C 3aKOHOJIATE/TbCTBOM
CTpPaHBI, HAYaBIIell 3TO IPOV3BOACTBO.

CornacHO 3TOil Teopuy, HPOU3BOACTBO OyfieT
OTKPBITO B CTpaHe PerucTpaunuy ZO/DKHUKA 1 Oy-
JieT OXBaTBIBATh BCE VIMYIIECTBO JO/DKHUKA, a TaK-
Ke TIPU3HAHO ¥ NIPUBEJEHO B VICIIOMHEHNE BO BCEX
IPYTMX CTPaHAX, y4aCTBYIOLIMX B eI O TPaHCIpa-
HMYHOJ HelUtatexxecrniocobnoctu. Bee atu mpyrue
cTpaHbl OyyT OKa3bIBaTh NOMOIIb CTPaHe, Ifie Be-
ieTcsi OCHOBHOe Jieno o 6anHkporctBe [Westbrook
2000:2282].

Kaxxpas Teopus umeeT cBou JOCTOMHCTBA U He-
nocrarky. OffHa U3 TOYeK 3peHys, C KOTOpPOil olie-
HJBAIOTCA KOHKYPUPYIOIVe TEOPYM, OCHOBBIBACTCSA
Ha IIPUPOJie 3aKOHOJATENbCTBA O HECOCTOATENb-
HOCTU. YTBEpPXKJAeTCsA, YTO TEePPUTOPUATBHOCTD
HPOTUBOPEYNUT OCHOBOIOJIATAOMINM IPYHIMIIAM
3aKOHOJIATEIbCTBA O HECOCTOATENbHOCTI. Orpann-
4yBas JiefiCTBYE IPOU3BOJCTBA IO JIeTTy O HECOCTO-
ATENIBHOCTY TEPPUTOPUATILHBIMY PAMKaMV CTPAHbI
OTKPBITHA TIPOLEAYPbl OAHKPOTCTBA, TEPPUTOPU-
aJIbHOCTb CO3J]aeT I KPeAUTOPOB BO3MOXKHOCTD
[06MBaThCS YIOBIETBOPEHMs CBOMX TpebOOBaHMI
3a CYeT aKTMBOB, HAXONAIVXCA B APYIUX CTPaHaX,
IIOMVIMO CTPaHBI OTKPbITHA. Takme MomoKeHns Teo-
PN TepPUTOPUATBHOCTH NIPOTHBOPEYAT OCHOBHOI
L€/ BBEJIeHNA IPOLely bl 0aHKPOTCTBA B OTHOLLIE-
HIY JJO/DKHMKA — Hanbosiee IIOJTHOMY YZI0BIeTBOpe-
HIIO TPeOOBaHMII KPEeAUTOPOB 3a CYET MMYILeCTBa
O/DKHMKA M peaM3aliuy UMYIIecTBa JO/DKHUKA B
paMKax Iporenypsl 6aHKpoTcTBa. MOXKHO HpUitTH
K BBIBOJY, YTO JaHHAsA TeOpMs HOOLIPAET MEXIY-
HapOJIHYI0 «TOHKY KPeIUTOPOB» B LieIAX IIOMCKA
VIMYIIeCTBA JOJDKHMKA 11 0OpallieHNsA B3bICKaHVA Ha
JAHHOE VIMYIIIECTBO.

16 HecocmoameneHocmes (6aHkpomcmaeo): y4ebHeili kypc. T.2. Tlop pen. C.A. KapenunHow. M.: CratyT. 2019. C. 723.
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Hampumep, Kpemutopbl MOTYT HPUCOELUHWUTD
AKTUBDI, HAXONAIMECS B MHOCTPAHHBIX IOPUCHUK-
1sX, 6€3 KOTOPbIX HEBO3MOXXHO BOCCTAHOBJICHIE
IJIATEeXECIIOCOOHOCTN JIO/DKHMKA /MO0 ero Ipo-
fiaka B Ka4eCTBe HEVICTBYIOLIETO MPEAIpPUATHS, He
MOXKET OBITh TaKXKe YTBEP)KIEH IUIaH PeCTPYKTYpH-
3Ly JO/ITOB.

9TO HPONCXOANT, TIOTOMY YTO TIPOFAXKA MIIN pe-
CTPYKTYpM3alus JONrOB OyIeT 3aBUCETb OT pellle-
HIIT CYOB, HAXOMSILIMXCS B PAasHBIX TOCYAAPCTBAX,
B COOTBETCTBUM C VX IOPUCAVIKIVEN, YTO MOXKET
IPUBECTI K IPOTUBOPEUMBIM CYeOHBIM pellieHN-
AM, TOCKOJIbKY HAI[JIOHA/IbHOE 3aKOHONATETbCTBO
crpaH ominyaercs. Hampumep, pecTpyKrypusanus
He BCerjja BO3MOXKHA B TOM C/Iydae, KOIZja HEKOTO-
pble aKTVBBI, HEOOXOAMMBIE [Is UCIIOMHEHNs IUIa-
Ha PeCTPYKTYPU3ALNY, HAXONATCA B IOPUCAVKIINIL,
KOTOpasi He NOJAepPXKMBAeT PeCTPYKTYPMU3ALMIO I
CYMTAeT, YTO TPeOOBAHMSI MECTHBIX KpPELUTOPOB
MOTYT OBITb YIZOBIETBOPEHBI B IIOTHOM 00beMe 3a
CYeT MeCTHbIX aKTHBOB JO/DKHIKA.

Kpome T0r0, TeppuTOpHANIBHOCTD CTABUT B He-
paBHOe IOJIOXeHMe KpefuTopoB po/mkHuka. Co-
IJIACHO 3TOJI TEOPVM KPEJUTOPbI MOTYT MOTY4UTh
YIOB/IETBOPEHNE CBOMX TpeOOBaHMIT B COOTBET-
CTBUM C TIPUHIUIIOM «COOTHOILIEHNE AKTMBOB I
MECTHOTO JIO/Ira». B TaHHOM criy4ae 04eBMUAHO, YTO
Te KPeUTOPBI, KOTOpble HAXONATCS B MecCTe, Ifie
COCPEIOTOYEHBl 3HAYNTE/NIbHbIE AKTVMBBI JTOJDKHM-
Ka, O/y4ar Oo/ee MOTHOE YOBIETBOPEHNE CBOUX
TpebOBaHMIL, B TO BpeMsi Kak 6aHKPOTCTBO IPeAIO-
jlaraeT copa3MepHOe Y[OB/IeTBOPeHNE TPeOOBaHMIT
BCeX KPeUTOPOB.

He uckmodeHO TaxKe yiieM/IeHVe IIpaB Kpe-
JUTOPOB (faXke B CTydYae VX IIpaBa YAOBIETBOPUTH
CBOM TpeOOBaHMsA B MHOCTPAHHOM TOCYHApCTBE,
I/le PacIo/IoXKeHbl aKTUBbI JO/DKHUKA) B TeX CUTY-
aIAX, KOT/A ZO/DKHMK HaMepPEeHHO M3MEHsET CBOIO
perucTpanuio (MeCTOHaXOXX/eHne) B LeJISIX MOVCKa
Hanbosee «BBITOJHOTO CY/ia».

YHuBepcanusM, HaIpoTyB, GaKTUYECKN CO3/Ia-
eTCsl Ha OCHOBe IPJHIUIIOB 3aKOHOHATEIbCTBA O
HecocroATenbHOCTH. Crieysi HPUHINUIYY KOJIEK-
TUBHOCTM, YHUBEpPCAIM3M IIpeiyCMaTpyuBaeT Be-
JieHue Jel O TPAHCTPAHUYHON HeCOCTOATEbHOCTH
TI07, KOHTPOJ/IEM €[JHOTO IIPOV3BOLCTBA IO [Ty O
HeCOCTOSATE/IbHOCTY, OXBATBIBAIOLIEIO BCE AKTVBBI
[O/DKHYKA VI KPEAMUTOPOB, Iie Obl OHJ HY HaXO[M-
muck. Kak cencTsue, B COOTBETCTBUN C 3TOI TeO-
pueil MaKCHMM3ALMs CTOMMOCTY JO/DKHMKA ITyTeM
IPOJAXKI [eJICTBYIOLIEro MPeAIpUATIs WIN IIPO-
LeAypPBl PECTPYKTYPHU3ALUI OCYIIECTB/ISETCS JIerde
[Westbrook1991b: 465], yem mpu TepputTOpuann-
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HOCTH, IIOCKOJIbKY pelleH)e O MPUMEeHEHNN TaKUX
Mep OyZeT 3aBMCeTb OT OFHOTO CY/ia, AE/CTBYIOIIEr0
B COOTBETCTBMM C HAIMOHA/JIbHBIM 3aKOHOJATeNIb-
CTBOM.

YHuBepcanusM, B OTINYNE OT TEPPUTOPUATILHO-
CTM, IO3BOJIAET IPMHMMATD ONITVMA/IbHbIE PeIleH A
UL HeIIaTeXeCIOCOOHOCTH JO/DKHUKA. JIpyrumm
3HAQUNMTE/bHBIMI  IIOJIOKUTEIBHBIMU  pPe3yIIbTaTa-
MU €[MHOTO CyJa M €IVHOJ IpPaBOBOM CUCTEMBI,
IPEVIOKEHHBIMI  YHMBEPCAIN3MOM,  SABJIAIOTCA
a¢dexTNBHOE yIpaB/leHNe TPAHCTPAHUYHON He-
COCTOATENIBHOCTBIO 1 OTCYTCTBME HEOOXONVIMOCTI
KOHTPO/MPOBATh JO/DKHNUKA, IIOCKOTIbKY BCe aKTHU-
BBI JJO/DKHYIKA ObIIM OBbI COOPaHBI U pacIpefie/ieHbl B
paMKax OJIHOTO IIPOM3BOJCTBA.

Hecmorps Ha TO, 4TO Teopus yHMBepcaaM3Ma
Hanbosee COOTBETCTBYeT ILIe/IsIM IIPOLEAYphl OaH-
KPOTCTBA 11 MMeeT OO/Iblile IPEeNMYIIECTB, YeM Te-
Opus  TEePPUTOPUANBHOCTY, TEPPUTOPUATBHOCTD
BCerzia npeo6majana Ha npakTuke. Ho B To e Bpe-
Ms HeKOTOpBbIe I0PUCAVKLVN OTAA/IN HPeNIOoYTeHe
YHUBEPCAIU3My.

OpHoil 13 HPNMYMH, NOYEMy TeOpus YHUBEp-
ca/lyM3Ma He TaK pacIHpOCTpaHeHa B IIPABOBBIX CH-
CTeMax TOCY[apCTB, ABIACTCA CIOKHOCTb B OIIpe-
JeleHUM TOJ CaMOJ €IVHCTBEHHON CTpaHbl, 4Ybe
0aHKpOTHOE IIPaBO OyHeT IPMMEHNMMO U 4eil CYA
OyZeT KOMIIETeHTEeH paccMaTpuBaTh Heno O OaH-
KpoTCcTBe. PasnmmuHas opraHmsanyuss SKOHOMMK
TOCYHapCTB U CYLIECTBEHHbIE Pa3NnuMsA 3aKOHO-
JIaTe/IbCTB O HECOCTOATEIbHOCTY IPUBOJAT K He-
TOTOBHOCTM CTPaH OTKa3bIBaThCS OT CBOEI Teppu-
TOPUAIbHOV OPUCAVKLVY B [IO/Ib3y MHOCTPAHHOI B
fienax o 6aHKpOTCTB, KoHIenys He Bcersa mo3Bo-
JIAeT pean3oBaTh NPUHINII PAaBHOTO OTHOIIEHMNA
KO BCeM KPeUTOpaM, OCKOMIbKY PsAJ| U3 HUX OyneT
BBIHY)KJIEH Y4aCTBOBAaTb He B OTEYECTBEHHOM, a B
3apy0eXHOM, TEPPUTOPUATILHO YHAJICHHOM Jiefie
0 0aHKPOTCTBE, YTO IOBBIAET UX U3JEPKKM Ha
COIIPOBOXKJIEHME IpOoIlecca B CPaBHEHMN C OTede-
CTBEHHBIMI (MECTHBIMM JJIA TOCYZAPCTBA OAHKPOT-
CTBa) KPEAUTOPAMIL.

B Hacrosuiee BpeMs MOXXHO BBIJIE/IUTH COBpe-
MeHHbIe MOJIe/ IIPABOBOTO PETYIMPOBAHNA TPAHC-
TPaHNMYHOrO OaHKPOTCTBA, KOTOpbIE COYETAIT B
cebe Teopuy TepPUTOPUATBHOCTU U YHUBEPCAIN3-
Ma.

Bo-mepBbIX, 3T0 «MOAMMULIMPOBAHHBIN YHMU-
BepcamusM», paspaboraHubli k. Bectopykom
[Westbrook 1991a:517], 6onee ussectusiit B Poc-
CUM KaK TeOpus OCHOBHOTO U BTOPUYHOIO IIPO-
U3BOACTB». MoAVUIVPOBAHHBI YHUBEPCAIN3M
HPUIEPXKMBACTCA OCHOBHBIX IPVHIMIIOB TEOPUM
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YHMUBEpCaIM3Ma B YUCTOM BHJie, HO IIPU3HAET, YTO
«CTpaHa MOXKET TO/MBKO B OHOCTOPOHHEM HOPAJ-
Ke KOHTPO/IMPOBATb CBOI TEPPUTOPUIO 11 3aKOHBI».
9T10 ocmabneHHas Gpopma yHUBepcaau3Ma, KoTopas
IbITAETCA BIMCATHCA B COBPEMEHHYKO IIPAaBOBYIO
JIe/ICTBUTENBHOCT. TakuM 06pa3oM, Mopuduuu-
POBaHHBI/ YHVUBEpPCAIN3M IPU3HAET, YTO TPAHC-
TPaHNYHYI0 HECOCTOATENIbHOCTh HO/DKHVKA HeoO0-
XO[IVIMO PEeTyINpOBaTh B COOTBETCTBUM C 3aKOHAMIU
VI CYaMV CTPaHbI IIPOMCXOXKIEHNA NO/DKHMKA. TeM
He MeHee HAIMOHA/IbHBIN CyJ| COXpaHseT 3a co6oit
IPaBO 10 CBOEMY YCMOTPEHMIO OLIeHNBATb COOTBET-
CTBJ€ OCHOBHOTO ITPOU3BOJICTBA I10 JIe/Ty O HeCOCTO-
ATENIBHOCTY B CTPaHe MPOUCXOXKJEHMA HODKHMKA
OIpeJie/IeHHBIM KPUTEPUAM, IIPEXJie YeM OHO BCTY-
INT B CWTY Ha e TePPUTOPUIL.

CoOTBeTCTBEHHO, IPOM3BOJICTBO IO ATy O HeCO-
CTOATENILHOCTY B CTPaHe IPOUCXOK/IEHNA He NMeeT
aBTOMATIYECKOTO ¥ NIPAMOrO JEHICTBYA B CTPaHaX,
He ABJIALIVXCA CTPAHON IIPONCXOXKIEHIA.

Bo-BTOpBIX, 3TO TEOpM:A COITIACOBAHHON Tep-
putopuanpHoCcTK (cooperative territoriality), oc-
HOBHBIE MJieM KOTOPOil ObUIM paspaboTaHbI Npo-
¢deccopom JI. JlolTaku (L. LoPucki) [LoPucki 2000:
2216-2251]. On npep1oxu, 4T00bI KaXkas CTpaHa
Hec/la OTBETCTBEHHOCTDb 3a yIIpaBJIeHVe aKTUBAMM
B IIpefie/laX CBOUX HAIMOHA/IbHBIX I'PAHMII, HO TIPU-
3HaJl, 4YTO B HEKOTOPBIX BOIIPOCAX CYIECTBYET BO3-
MOXXHOCTb COTPY[JHUYECTBA C APYTUMU CTPAHAMU B
paMKax MeX/yHapOIHOJ KOHBEHIIVMN.

OueBNIHO, YTO, €C/M NO/DKHYK JMIMEeT aKTVBBI B
Pas/MYHBIX CTpaHaX, OyfeT BO30Y)KHEHO HEeCKOJIb-
KO Jief1 0 GaHKPOTCTBE B 9TUX CTpaHax. B pesynbrare
Ve OCHOBHOTO IIPOM3BOJCTBA 1 BTOPUYHOTO IIPON3-
BOJCTBa OyfieT He B NOJIb3Y JO/DKHVIKA, U TI03TOMY B
HEKOTOPBIX CTy4asx OyfieT pa3yMHBIM COTPY/HIYATD.

Ha camoM fiefie 3TOT IPMHIMII MMeeT Te JKe IIpen-
MYI[eCTBA, YTO U IIPUHIVII TePPUTOPUATBHOCTI, HO
OH MPeJIIo/araeT BaKHbIl MOMEHT — BO3MOXHOCTD
COTPYAHUYECTBA MEXY CYaMI U TIpefCTaBUTeA-
MM B K)KJIOV CTpaHe B COOTBETCTBUY C MEXJyHa-
POIHBIM JJOTOBOPOM. JTO COTPYJHUYECTBO MOXET
BKJIIOYATh, HAIIpUMep, COBMECTHOE VICIIO/Nb30BaHME
peecTpa TpeOOBaHMIT KPeAUTOPOB VIV IIPOJAXKY aAK-
TUBOB B PaMKaX OJHOTO ¥ TOTO e IIpoliecca.

Tem He MeHee 6O/IBIIVHCTBO HETOCTATKOB IIPUH-
IMIa TePPUTOPUATBHOCTY OTHOCUTCA K COITIACO-
BaHHOMY IIOJIXOZIY, U, KPOMeE TOTO, COTPYJHNYECTBO
MeX/y CTpaHaMM, KOTOpble OTCTaMBAIOT 3TOT IIOf-
XOfI, BCTPEYaeTCs PENKO.

Kax crefcTBye, IPMHINII COITTACOBAHHOI Tep-
PUTOPUATLHOCTU aHAJIOTMYEH TEPPUTOPUATBLHOMY
HOAXOAY ¥ OH He IIpeJjIaraeT JIy4Ilero peleHmus,
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4eM TeppUTOPUANbHOCTDb. Ve coTpymHMYecTBa
MeX[y CyiaM/ Pa3HbIX CTPaH IPefCTaB/IACTCA He-
BO3MOJKHOJI B YCTIOBMAX I€VICTBYIOLIEN PeabHOCTI.

[Tpodeccopom E. [Ixxaurepom (E.J. Junger) 6pi1a
060CHOBaHa Teopus BUPTYaIbHON TEPPUTOPUAID-
HOCTU. B cOOTBeTCTBMM C JIaHHOI Teopumell Ipef-
IOJIaTaeTCs, YTO CYJ, I/ie BefleTCsl OCHOBHOE JIETIO O
0aHKPOTCTBE, JO/DKEH IPUMEHATb HOPMbI 3aKOHO-
JlaTe/IbCTBA TOV CTPAHBI, IJie BO30YX/EHO BTOPUY-
HOE IIPOM3BOJICTBO IO ey 0 6aHKPOTCTBE TONBKO
B OTHOIIEHW! MHOCTPAHHBIX KPEAUTOPOB 3TOTO TO-
CylapCcTBa M VIMYIIECTBA JO/DKHUKA, PACIIONOXKEH-
HOTO Ha TEPPUTOPUM STOrO TOCYAapcTBa [Junger
2010:401]. Takum o6pasoM MOXHO u36exarb pe-
aJIbHOTO BO30Y>K/IeHVA BTOPMYHOTO TePPUTOPUAIID-
HOTO NIPOM3BOJACTBA (2 3HAYNT, pa3damaHCUPOBKY B
YIIpaB/IeHUY aKTVBAMI), IEPEBOJIS €T0 B IVIOCKOCTD
BYMPTYaJIbHOTO WU, KaK €T0 VIMEHYIOT B CIIeLNalb-
HOJI IUTEPAType, «MCKYCCTBEHHOT0» IIPOM3BOICTBA.

B Hacrosiiee BpeMs MeXaHM3M peryIMpoBaHUA
CUTYyaluii TPAHCTPAHNYHOTO OAHKPOTCTBA HA Tep-
putopun EC npepcrasisier co60it MOfienb «OCHOB-
HOTO VI BTOPUYHOTO IIPOM3BOACTB>. JlJaHHAsA MOJIe/b
CBOJIUITCA K TOMY, 4TO TO/IBKO pellleHyie 10 OCHOBHO-
My HPOVM3BOACTBY HeCeT NMOCTIeACTBYA, BIUAIIINE
Ha CTaTyC JO/DKHMKA, a TaKXe CyAbOy ero obssa-
Te/IbCTB, VIHBIE JKe IPOM3BOJCTBA 00/1afAl0T JIMIIb
VIMYIIIECTBEHHBIM XapaKTepPOM J HAIIpaBJIeHbl Ha
pean3alyio aKTUBOB B TOCYAAPCTBE UX OTKPBITHA.

Takoe perymmpoBaHyue TpPaHCIPaHMYHOTO OaH-
KPOTCTBA Ha HaJIHAIMOHA/IIbBHOM YPOBHe Hambosee
coorBercTByeT LenaM EC Kak MHTerpanyioHHOTo
06 beVIHeH A, He 3aTparyBas Hal[IOHa/IbHbIe MOfie-
JI TIPABOBOTO PEryIMpoOBaHNsA OaHKPOTCTBA TOCY-
napcts — wieHoB EC, mpyu aToM obecniednsas npuH-
LIl €MHCTBA Y YHUBEPCATbHOCTY IPOM3BOJCTBA
IO JIe/Ty O TPAHCTPAaHNYHOM OaHKPOTCTBE.

2. CucreMa TIpaBOBOIO PperyIMpOBaHMA
TPAHCTPAHNYHOTO GaHKPOTCTBA B paMKax EC

B pamxax coBpeMeHHOI1 paBoBoit cucteMbl EC
IPaBOBOE PEryINpoBaHMe TPAHCIPAaHUYHOTO OaH-
KPOTCTBA BBICTYIIA€T B KA4eCTBE CAMOCTOATEIbHOTO
KOMIIOHEHTA IIPaBOBOTO COTPYAHIYECTBA TI0 IPaXK-
IAHCKVIM JIe7IaM, KOTOPOe B CBOIO OYepefb SAB/IACTCA
OJJHVM 13 9JIEMEHTOB IIPOCTPAHCTBA CBOOOJBI, Oes-
omacHocTy u npasocynus (panee — IICBIT).

B cootBetctBuM co cT. 81 [loroBopa o pyHKIM-
onnposanun EC (manee — JOEC) Coros pasBusaeT
IPaBOBOE COTPYAHMYECTBO IO TPAXKIAHCKUM Jie-
J1aM, IMEIOIIMM TPaHCTPaHNYHBIN XapaKTep, Ha oc-
HOBe ITPYHIINIIA B3aMMHOTO IPU3HAHNUA CYAeOHbIX 1
BHECYZIeOHBIX peIeHMNIt.
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[IpaBoBO€ COTPYIHMYECTBO IO TPaKLAHCKUM
filenaM TIpeficTaBisieT coboil cobuparenbHOe MO-
HATHE, COfeprKallee B cebe CUCTeMy IIPaBOBBIX
MEeXaHM3MOB, HAIPaB/IEHHBIX Ha peryIupoBaHIe
OTHOIIEHNUIT B IIATY 00/1aCTAX: ONpefie/ieHue TOACY-
HOCTM; IPY3HAHIE Vi UCIIOTTHEHEe MHOCTPAHHBIX Cy-
ieOHBIX pelleHNil; KO/UIM3MOHHOE TIPaBO; IIPaBOBas
HIOMOIIb IO TPXKAAHCKUM Jie/laM; TPAHCTPaHUYHOE
6ankporcTBo [BortHukos 2019:183].

OCHOBHBIM METOIOM IIPaBOBOIO PETyIUpO-
BaHNUA B 00JACTM IIPAaBOBOIO COTPYAHUYECTBA IIO
TPaK/JAHCKVIM JIe/IaM BBICTYTIAeT YHUPUKALVISA 3aKO-
HOJIATe/IbCTBA, 1Ie/lb KOTOPOJl COCTOUT B MOAYMHE-
HIY €V HBIM TPeOOBAHVAM IIOPANKA PACCMOTPEHMA
VI VICTIOJIHEHVIAL pellleHnit 1o fienaM o0 OaHKpOTCTBe,
VIMEIOIVM TPAHCTPAaHMYHBI XapaKTep M Kacalo-
myMcs IBYX 1 6oree rocygapcts — wienos EC.

IlanHas yHudukanus 6pU1a BeI3BaHa HEOOXOMM-
MOCTBIO PelLIeHNs IpobIeM IPaBOBOTO PErylinpo-
BaHNA TPAHCTPAHNYHOTO GAaHKPOTCTBA B YCTIOBUAX
VIHTETPAaLiM M PasBUTUA BHEUTHEIKOHOMIYECKIX
OTHOLIEHNIT, @ TaK)Ke BBIPAOOTKY OOILIMX IIOTIOXKe-
HMI JUIA OCYILIECTBICHUA Hpoleayp 6aHKPOTCTBa
B pamkax EC, IOCKO/IbKY HallMOHA/IbHOE 3aKOHOfA-
TEIbCTBO O OAHKPOTCTBE TOCyHapcTB — wieHoB EC
CYIIECTBEHHO OT/INYAETCA.

HapHanmoHambHOe 3aKOHOAATENbCTBO B HACTO-
Alllee BpeMs paspellaeT TaKye BOIPOCHI, KaK ITOfj-
CYIHOCTD Jie71 0 6AaHKPOTCTBE, IPMMEHNMOE IIPaBO
Y BOIIPOCHI ITPY3HAHNA VIHOCTPAHHBIX OaHKPOTCTB
U CyfeOHBIX peueHnit. Takum o6pa3oM mpaBoBOe
perylImpoBaHie TPAaHCTPAHWYHOTO OaHKPOTCTBA
HalleJIeHO Ha CO3JlaHNe eIMHBIX HOPM MEXMyHa-
POIHOTO YacTHOTO IIpaBa Ji/IA TPAHCTPAHMYHOI He-
cocrositennbHOocT B EC [Mucciarelli 2016:29]. Ha
cerogusmHnil gedb EC moka He CTaBUT Liellb CO3-
JlAHVIA eVIHBIX IIPaBWI IIPOM3BOACTB IO JielaM O
0aHKpOTCTBe, KOTOpbIe ObI [IeICTBOBA/IN Ha TePpU-
TOPUU BCEX TOCYAAPCTB-YWIEHOB' .

BriepBbie 06111ecor03HbIe TPaBUIa B OTHOLICHVN
TPAHCTPAHMYHOTO OAHKPOTCTBA OBUIM CUCTEMATH-
31poBaHbl B pernamenTe Ne 1346 / 2000 o npoueny-
pe 6ankpoTcTBa'®. [laHHBIIT pernaMeHT OblI IIPUHAT
B paMKax IIPaBOBOTO COTPYAHNYECTBA IO IPAK/aH-
CKUM Jie/laM M CTaJI OfJHMM U3 IIPAaBOBBIX MHCTPY-

MEeHTOB ()OPMMPOBABIIETOCS B TOT MEPUOJ, MEXKY-
HapogHoro yactHoro npasa EC.

B nmenAx coseplleHCTBOBaHMA IIPAaBOBOIO pe-
TYIMPOBaHUA MPOLERyp OaHKPOTCTBA C Yy4eTOM
CTIOXKMBILEIICA CyeOHO TPAaKTUKM M COOTBET-
CTBYIOLIMX M3MEHEHMIl B HAI[MOHAJbHOM 3aKOHO-
flaTeNIbCTBE TOCyHapcTB — 4neHoB EC, crycrs He-
CKOJIbKO JIET II0C/€ BCTYIUIEHUS B 3aKOHHYIO CUITY
pernamenTa Ne 1346 / 2000 Havamach pabora 110 ero
IepecMoTpy.

B pesynbrare, B 2015 I. ObUT IPUHAT HOBBII Pe-
rmamenT Ne 2015 / 848 ot 20 mas 2015 r.”° (ganee mo
TeKcTy — PermamenT Ne 2015 / 848), KoTOpBIiT B Ha-
cTosAllee BpeMsA NPUMEHAETCA B OTHOLIEHMU IIPO-
U3BOJICTB 110 Jie/iaM 0 GAaHKPOTCTBE, BO30Y>KIEHHBIX
nocrne 26 uona 2017 1.

Kak cnegyer u3 m. 3 mpeam6bynbl Permamenrta
Ne 2015 / 848, ero 1iesb COCTOUT B IPOBEfIeHNN Jieit-
CTBEHHBIX J TPAaHCTPAHNYHBIX IIPOLEAYP OAHKpPOT-
CTBa [yIs1 0OecrieveHNs JOIDKHOTO QYHKIMOHMPOBa-
HJISl BHYTPEHHETO PbIHKA.

Pernament Ne 2015 / 848 HampaByieH Ha obecre-
yeHye 9¢PEeKTUBHOTO yIIpaBIeH s IIPOU3BOJCTBOM
IO JefaM 0 OAHKPOTCTBE € ydacTveM (QU3NYecKyx
WIN IOPUVYECKUX /NI, VIMEILIMX KOMMEPYECKYIo
JIeATeIbHOCTD MU (PUHAHCOBbIE MHTEPEChl B CTpa-
He EC, oTIM4YHOI OT TOI1, B KOTOPOIl OHU 06BIYHO
6asupyroTcs.

ITpoanamsuposas nonoxenns Permamenta EC
Ne 2015 / 848, MO>XHO BBIIENTH CIeAyoLIne 00513a-
Te/IbHbIe YCAOBUA /1 NpuMeHeHn:A PermamenTa:

- IIpOLeAYPHI JO/DKHBI ObITh KOIEKTVBHbIE,
4TO B /IAHHOM KOHTEKCTEe O3HauaeT BK/IIOUEHNE BCeX
WIY 3HAYMTENIbHON YacTy KPeJUTOPOB NO/DKHUKA,
IpY YCTIOBUM, YTO IPOLIEAYPbl He BAMAIT Ha Tpe-
0OBaHNUA KPeIUTOPOB, KOTOpble HE Y4YacTBYIOT B
HUX, 4TO B/IeYeT TaKKe HeOIyCTUMOCTDb HeCTBIA
KPEIMTOPOB BHE PAMOK ITPOLIE[YPbI 1 BO3MOXKHOCTb
HOJTy4eHVs YHOB/IETBOPEHVA CBOMX TpeOOBaHUI
TOJIBKO B XOfi€ IIPOLIe/yPbl;

- mpouenypa 0OaHKPOTCTBA B OTHOLIEHWNU
JIO/DKHMKA Y)Ke NO/DKHA OBITh VHWIMMpPOBaHA Ha
TeppUTOpPUM rocyfapcrsa — wieHa EC;

- Y JO/DKHUKA MMEIOTCA IPU3HAKIU HeIlIaTe-
)KeCIIOCOOHOCTY, OIpefie/ieHHble HAIMOHA/TbHBIM

7 Wessels B. Principles of European Insolvency Law. 2002. URL: https://www.iiiglobal.org/sites/default/files/21-_PEILABIjour-

nal_appended.pdf (accessed 03.03.2022).

'8 European Union: Council Regulation (EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:I33110 (accessed 12.02.2022).

1 European Union: Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency
proceedings. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015R0848 (accessed 12.02.2022).
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3aKOHOJATe/IbCTBOM O OAaHKPOTCTBE MO0 IIPUCYT-
CTBYeT BEPOATHOCTb HACTYIJIEHMs HeIlIaTeXKeCIo-
COOHOCTH, IIPY 3TOM Lie/IbI0 IPOLEAYPbl B TaKOM
clydae ABAETCA U30eXKaHUe HeCOCTOATETbHOCTI
[IO/DKHMKA MM TIpeKpalleHys 1eATeIbHOCTY JIOTK-
HIIKQ;

- TpoLeAypbl [O/DKHBI IPOBOSUTHCA IIOf
KOHTPOJIEM VIV HAaOJTIOfieHVeM CY/a, TO eCTb Tpedy-
10T Ha3HAYEHUsA «IIPAKTUKYIOIETro CllelaIicTar;

- uHbopManys 06 OTKPBITUH IPOLEAYP MOf-
JIOKUT IYOMMYHOMY pacKpbuiTvio B EBporeiickom
HopTase 31eKTPOHHOI IOCTULUNL.

U3 cohepsr npumenenns Permamenta Ne 2015 /
848 yCcKIoYeHbl MPOLEAypbl HECOCTOATENBHOCTH B
OTHOILIEHNM CTPAXOBBIX OPraHM3aLMil, KPeAUTHBIX
OpraHM3aLNii, MHBECTULIVIOHHBIX KOMIIAHWUIL U JpY-
TMX OpTaHU3ALNIL, YIPEXIE€HI NN IPEATPUATHUIL.

OpumM u3 Hambonee 3HAYMMBIX COCTABIIAI-
IMX IPaBOBOIO PETyIMPOBaHMsA TPAHCTPAHUYHOTO
0aHKpOTCTBA SB/IAETCS KPUTEpUil BbIOOpa IpuMe-
HYMOTO ITIpaBa U OPUCAUKIMU. B cooTBeTCcTBUM C
PermamenTtom Ne 2015 / 848 manHbI KpyUTepuit onpe-
JlefisIeTCA Ha OCHOBAHMM TaK HA3bIBAEMOIO IieHTpa
OCHOBHBIX MHTepecoB JO/DKHMKa (center of main
interest, COMI). [laHHBII KpuUTepuii HO3BONSET
CTpaHe, Harboee IIOCTPajaBIIeil OT HECOCTOATENIb-
HOCTHU JOJ/DKHMKQ, PETyIMpPOBaTh IPOU3BOJCTBO 110
JielTy O HECOCTOATE/IbHOCTH.

B coorBercTBum co cr. 3 PermamenTta Ne 2015 /
848 mop LEHTPOM OCHOBHBIX MHTEPECOB IIOHMMA-
€TCsl U3BECTHOE TPEThMM /IMI[AM MECTO, B KOTOPOM
JIO/DKHMK Ha PErylspHONl OCHOBE OCYILIeCTBIIAET
ylpaBjeHne couMmu akTusamu. IIpu stom B oT-
HOIIEHNM TPaKflaH, OCYIECTB/IAMIMX IpefIpu-
HYIMATe/IbCKYIO0 JIeATeNIbHOCTD, HOJ| TaKUM MeCTOM
HO/IPAa3yMeBAETCA MECTO OCYILeCTBIEHNA SKOHOMU-
4eCKOIl /IeATeIbHOCTH, @ B CTyYae MHBIX IPAXK/aH —
MECTO >KUTE/NIbCTBA.

Henbss He 0OTMETNTD BaXKHelIIee HOBOBBEIEHME
B IIepECMOTPEHHDII PeraMeHT CpOKOB BO3MOXKHO-
CTU IIepeMellleHMs LIeHTPAa OCHOBHBIX MHTEPECOB
NO/DKHMKA. B 1enax MuHMMM3anum «6aHKpOTHOTO
TypusMa» (forum shopping) B oTHouIeHNN Komma-
HUM WM OPUMYECKUX JIUI, MECTOM HaXOXK[EHM:
IPU3HAETCA LEHTP OCHOBHBIX MHTEPECOB, TONbKO
B CIIy4ae ec/i MeCTO HaXOX[eHUs He ObUIO Iepe-
MEILEHO B Jpyroe roCyflapCTBO-YIeH B TedeHMue
3-MecAYHOro Iepyuoja A0 IperbABleHUA Tpebo-
BaHUA 00 OTKPBITMM IIPOLEAYPHI HECOCTOATENb-
HOCTU. B OTHOLIEHMM I'Pa’kaH, OCYLIeCTB/IAIINX
IPeAIPUHUMATEIbCKYIO JIeATeNbHOCTD, I0J] TAKUM
MeCTOM IIO[ipasyMeBaeTcAd MeCTO OCYILeCTBIEHM:
5KOHOMIYECKOI JIeATeIbHOCTH, @ B C/Iydae MHbIX
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TpaXK[JaH — MEeCTO >KUTEIbCTBA, IIPM YCIOBUU YTO
MeCTO HaXOX/eHNSA He ObIIO IIepeMelleHO B IPYToe
rOCY/IlapCTBO-YJIEH B TeYeHNe 6- MECAYHOro Nepyo-
fia o TpeOoBaHMs 00 OTKPBITUM HIPOLEAYPbI HECO-
CTOATETbHOCTM.

Vicxops 13 onpepienieHNs 1leHTPa OCHOBHbBIX MH-
Tepecos, fanHoro B Permamente EC Ne 2015 / 848, B
Ka)KJIOM KOHKPETHOM Jie/ie LIeHTP OCHOBHBIX MHTe-
PecoB JO/DKHUKA MOXKET OBITH OIpefie/ieH Ha OCHO-
BaHMM JJOKa3aTeNbCTB, MPeJCTaB/IEHHbIX TPETbUMU
JIMLIAMV, KOTOpble IOATBEPKAAmM OB, YTO MeCTO
HaXOX/eHMA NO/DKHMKA (IOPUAVYECKOTo /ULA) OT-
NMYAETCA OT MECTa, U3 KOTOPOTro BefleTcsl yIpaBsie-
HJle MHTepecaMy KOMIIAHUM WJIY OCYIeCTBIIATCA
¢byskyM ronosHoro oduca. [Ipyu aToM poBepuTs,
[IeICTBUTEILHO JIM LIEHTP OCHOBHBIX MHTEPECOB
IO/DKHMKA HAXONUTCA Ha ero Tepputopun, 06sA3aH
HAIVIOHAJIBHBII CYJ| 10 COOCTBEHHOII MHUIIMATUBE B
Le/IAX VHUIMUPOBAHYA IIPOLeypbl 6aHKPOTCTBA 1
BefleH1A OCHOBHOII IIPOLIeAypbl 0aHKPOTCTBA.

Takyum 06pa3oM BOIIPOC yCTaHOBJIEHNUSA LIEHTpa
OCHOBHBIX MHTEpECOB JO/DKHMKA MMeeT 3HadyeHMe
B Le/AX KIacCuMKALUM IIPOU3BOACTBA IO JIeNy O
0aHKPOTCTBE, TIOCKOTIbKY OCHOBHOE IIPOV3BOACTBO
BeJleTCsA 110 MECTy HAaXOXKJIeHUsA IIeHTpa OCHOBHBIX
VHTEPECOB NO/DKHIKA, a IPY BO30Y KIEHNN BTOPUY-
HBIX IIPOVM3BOJCTB IO JieTy 0 OAHKPOTCTBE B OTHO-
IIEHNY OJJHOT'O M TOTO >Ke JO/DKHUKA TaKue Ipolle-
IypPBl OJDKHBI OYIyT HOTYMHATHCA 005A3aTe/TbHBIM
IpaBMIaM KOOPAMHALIMU M COTPYJHUYECTBA, a pe-
IIeHNe, BbIHECEHHOE II0 pPe3y/IbTaTaM BTOPUYHOI
IpOLEeSYPBbl, He JO/DKHO IIPOTMBOPEYNUTD PEIlEeHNIO,
BbIHECEHHOMY B PaMKaX OCHOBHOII ITPOLIEJ Y Pbl.

ITockonbky Permament Ne 2015 / 848 pomycka-
€T BO3MOXXHOCTb OTKasa rocygapcrsa — uneHa EC
OT IPM3HAHMA NPOLENYPbl 6AHKPOTCTBA, B CIIydae
€C/lu TIpaBOBble IIOC/IENCTBMA TAKOIO IIPM3HAHMA
ABJIAITCA OYEBVIHO IIPOTUBOIIONIOKHBIMM Ty 6/I4-
HOMY INOPAJIKY JAHHOTO rocypapcrsa — uwieHa EC,
B YaCTHOCTY €I'0 OCHOBOIIO/ATAIOIYM IIPYHIUIIAM
VIV KOHCTUTYLIMOHHBIM IIpaBaM 1 CBOOOZjaM Ipak-
maH (ct. 33 PermamenTa Ne 2015 / 848), uTo BemeT K
HEeOOOCHOBAHHOMY HApYIIEHMIO IIPaB MHOCTPaH-
HBIX KPeIUTOPOB 1 IPOTUBOPEUNT IPUHINITY eIMH-
CTBa KOHKYPCHOJ1 MacChl JO/DKHUKA, BO3OYXK/ieHMe
BTOPUYHOTO IPOM3BOACTBA IO fieNly 0 6aHKPOTCTBE
ABJIAETCA pelleHNeM YKa3aHHOI HpoOIeMsl, IO-
CKOJIbKY IIPaBOBble IIOC/IENCTBMA OTKPBITUA BTO-
PUYHON IIpoLeAypbl GQaHKPOTCTBA PETYIUPYIOTCA
IIPaBOM JaHHOTO FOCY/lapCTBa.

YcnosueM 4 BBeieHNA BTOPUYHON IPOLIESy bl
ABJIAIETCA HaMM4Me aKTUBOB JJO/DKHMKA Ha TEPPUTO-
puu JaHHOTO rocypapcrsa. IIpy 3ToM OCHOBHBIMU
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Le/AMY TAKOil IPOLEAYPbl ABIAKTCA peannsanys
UMYIIECTBA JO/DKHIUKA, a TaKXKe paclpocTpaHeHMe
HOC/IeNCTBUI IPU3HAHNA /INIa GAHKPOTOM Ha Tep-
PUTOPUU TOCYHAPCTBA, I7ie OTKPbITA JaHHASA [IPOIle-
nypa.

PermamenTtom Ne 2015 / 848 Taxoke nmpefycMoTpe-
Ha BO3MOXXHOCTb BEJEHIA €VHOV OCHOBHOII IIpO-
eaypbl OAaHKPOTCTBA, B PaMKaxX KOTOPOJ JJO/DKHBI
OBITb OXBayeHbI BCE AKTUBBI JO/DKHIKA, B TOM YMCIE
PAaCIIONIOKEHHbIE Ha TePPUTOPUM JJPYrOro ToCynap-
cTBa - 4neHa EC.

Cront 06paTuTh BHUMaHME Ha CO3/jaHIIe IIPABO-
BOJ1 OCHOBBI JJ1s PEIy/IMPOBAHNUA COTPYFHNYIECTBA U
B3aMMOJEIICTBIA MEXy NPAaKTUKYIOLMMU CIIeLH-
a/IMCTaMIU ¥ CYaMM B LielisAX IpoBefeHus addex-
TUBHOI TIPOLiefypbl OaHKPOTCTBA B OTHOLICHUM
rpynnsl Kommanuii. [Tpn aTom Permament Ne 2015 /
848 ABAETCA NEePBBIM JOKYMEHTOM B €BPOIIEICKOM
IpaBe, yCTaHAB/IMBAOLIMM IIpaBIIa O6AaHKPOTCTBA B
OTHOLIeHNM rpynmsl Kommanuii [Pepels 2021: 97].
KOHKYpCHBIM YIpaBIAKRIINM 1 CY[aM IPefocTaB-
JIeHbI TIOJIHOMOYNA 10 3aK/TI0YEHUIO COITIALIEHNI U
IIPOTOKOJIOB B LIEJIAX COZENCTBMA COTPYHUYECTBY.
[Ipn atom ¢opma cOTpysHMYECTBa MOXET OBITH
KaK B yCTHOI (opMe, TaK ¥ B NUCHMEHHOI. AHa-
JIOTMYHO CYZibl Pas/IMYHbIX TOCY[JAPCTB — 4YJI€HOB
EC MoryT coTpysHMYaTh 110 BOIPOCY Ha3HaYeHM:
KOHKYPCHBIX YIPaB/IAKIIUX C IPaBOM Ha3Ha4YeHUs
OJIHOTO KOHKYDPCHOT'O YIPAB/IAIIIEI0 Ha BefleHMe
HECKOJIDKUX IIPOLIENYP, 110 BOIIpOCaM Ilepefiauy NH-
dbopManmy, KOOpAVHALMY YIPaBIeHN aKTUBAMI,
KOOPAVIHALIVIM HPOBefieHNA CyeOHBIX 3acefaHnil 1
KOOPAMHALIVN YTBEPXKEHMs MI0ObIX HeOOXOAMMBIX
IIPOTOKOJIOB.

B ToM cimy4ae, Korjga B KaK[oi Ipouenype Ha-
3HA4YeH CBOJl KOHKYPCHbBIVI ynpasnAmowmuii, Perna-
MEHTOM IIPeyCMOTPEHO COTPYZHUMYECTBO MEXIY
YIPaB/OIMMY B Lelsx obMeHa MHoOpMaluen
U PAcCMOTPEHNUA BO3MOXXHOCTM KOOPAMHALMM Jle-
ATEIBHOCTY TPYIIBl II0 BOIPOCaM IPOLENypbl
6ankporcrBa. TaxKe KOHKYPCHOMY YIpaBiAolLe-
MY 4YJIeHa IPYIIIbl KOMIIAHUI IPEeJOCTaB/IeHbl [0-
HO/IHUTE/IbHbIE TIOTHOMOYMA B BlJIe BO3MOXXHOCTH
y4acTus B XOfie BCeX IPOLEAYP, OTKPBIThIX B OTHO-
IIeHNY T000T0 WieHa TPYIIIbI, XOAATaliCTBOBATDb O
IPUOCTAHOB/IEHNY Mep IO peann3aluyl aKTUBOB,
XOfjaTalicTBOBaTh 00 MHUIIMMPOBAHNY IIPOLIEAYPHI
TPYIIIIOBOTO COTPYJHMYECTBA.

Yro Kacaercsa IpynioBOro COTPyJZHUYECTBA, TO
IIe/IbI0 TAKOV KOOPAMHALMY ABJIAETCA TaKxke o0e-
criederne 3QQeKTUBHOrO yIpaBIeHNs MPOLeny-
poJl B OTHOLIEHNM 4JIeHOB Ipynmbl. KooppauHamus
I0OJDKHA OCYILIeCTB/IATbCA KOHKYPCHBIM YIIPABIIAI0-
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LM, KOTOPBII JO/DKEH ObITh OIIpefie/ieH B KaueCTBe
KOOD/IMHATOPA, U CY[, IepBbIM MHULUMPOBABIINI
nporenypy 6aHKpOTCTBa, 00/afjaeT UCKITIOUNTENb-
HOVI JOPUCIVKIIVEN B OTHOLIEHNY CKOOPAVHNPOBaH-
HOT'O IIPOM3BOJCTBA 110 JIeNy O HECOCTOATENbHOCTH.
IIpy 3TOM KOHKYPCHBI YIPaBJIAOIINIL, Ha3HAYEH-
HbIl B OTHOIIEHNN B JieNlaX 0 6aHKPOTCTBE APYIUX
4JIeHOB TPYIIIbI, MOXXET COIZIACUTbCA MM OTKa-
3aTbCSl IPUCOENVHUTBCA K KOOPAMHAIMOHHOMY
IUIaHY.

KonkypcHOMy ynpasismoleMy IpefoCTaBlIeHo
IPaBO IOJAa4M BO3PaKEHNUII OTHOCUTENIbHO CaMOro
KOOD/IMHALIMOHHOTO IJIAHA U BK/IIOYEHUA B HETro, a
TaKoKe KaH/IMIaTyphl KoopAuHaTopa. Brocnencreun
KOHKYPCHDBI/l YIIpaB/IAKOWINI BIPaBe IPUCOEIU-
HUTBCA K IIPOLieflypaM IPYIIIOBOii KOOPAMHALIMN.

Permament Ne 2015 / 848 ompepenser mpasa
U 3ajjlayyu KoopamHaropa. Kooppunatop BIpaBse
OIIpefie/IATh U JlaBaTh PEKOMEH/ALMI KOHKYPCHBIM
YIPAB/IALINM, IPUCOEAMHUBIINMCA K TPYIIIOBO-
MY COTPYIHUYECTBY, HO IIpM 3TOM PeKOMEHJALUN
He HOCAT 0053aTe/bHbIil XapaKTep.

B nenoM, ananmsupys HoBble ono>KeHusA Perma-
MeHTa N 2015 / 848 MOXKHO ciesiaTh BBIBOJI, YTO IaH-
Hble TTO/I0KeHNsI HalleJleHbl Ha 6osiee apdexTrBHOE
BeJleHJe TPAaHCTPAaHMYHBIX ITPOLIEAYP, BOCIIONMHASA Te
1po6esbl, KOTOpbIe ObIIN BbISAB/IEHBI B XOfie TIPUMe-
HeHuA pernaMenTa Ne 1346 / 2000 1 oTpakeHbI B Cy-
ne6HOI MpakTHKe. Takye HOBOBBEIEHV, KaK yTOY-
HeHJe KpUTepus «LeHTP OCHOBHBIX MHTEPECOB» U
OIIpefie/ieHNe ero B KayeCTBe OCHOBHOI'O KPUTEpM:
IPUMEHMMOTO IIPAaBa ¥ OPUCAUKIIN, BO3MOXKHOCTD
0aHKPOTCTBA TPYIIIB KOMIIAHNUIL, CO3/JaHe TIPABO-
BOJI1 OCHOBBI /11 KOOPAMHALMY MEX/1y HECKOIbKU-
MM IIpOLeflypaMI ¥ BOSMO>KHOCTY COTPYHUYECTBA
MeXJY CyfaMU M KOHKYPCHBIMM YIPAaBIAOLIMMU
CO3/IaI0T IIPaBOBYIO OINPEfIeNIEHHOCTD /I KPEUTO-
POB, IIO3BOJIAIOT CPa3y OLEHUTb CBOM BO3MOXKHbIE
pucKM 1pu OaHKPOTCTBE KOHTPAreHTOB. JlaHHbIe
HOJIOKEHMs OLIEHMBAIOTCA IONOXKUTENbHO TaKXKe
13-3a TOTO, YTO YMEHBLIAIOT CPOKM HpOLeayp OaH-
KPOTCTBA B OTHOILEHUY OfIHOTO ¥ TOTO e JJO/DKHU-
Ka, COKpPALIAIT PAacXOfibl 1 3aTpaThl, obecrednBa-
0T TOJIHBIN JOCTYI K MHQOPMALMU OTHOCUTENBHO
Xofla IIpoLeflypbl 1 He HOINYCKAIOT HECOITIACOBAH-
HBIX JIeJICTBUIL ¥ TIPOTUBOPEYMBDIX PEIEHNIT B XOfie
BeJleHMs IPOLefyPhl.

JelicTByomas Mofenb IPaBOBOIO PETYIUPO-
BaHUA TPAHCTPAaHNYHOI HecocTosATenbHOCTH B EC
YCTaHABIMBAET IIPaBM/IA MEXKIYHAPOJHOI IOpuC-
AMKUYM CY[a B TOCYlapCTBe-WleHe I/ OTKPBITHA
IIPOM3BOJCTBA 110 [Ty O HEeCOCTOATENbHOCTH, a
TaKKe aBTOMAaTMYecKoe IIpM3HaHME 3TUX IIpolle-
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Iyp, HOJHOMOYMII KOHKYPCHOTO YIIPaBIAIOLLETO
B JDPYIMX TOCYJapCTBax-4IeHaX M IPUMEHMMOE
IIpaBo.

3aknroueHne

3akoHoparenbcTBo EC 0 6GaHKpOTCTBe IIpefn-
CTaB/IAeT COOOII CHCTEMY IIPABOBBIX HOPM, KOTOpbIE
JIOTIO/IHAOT COOTBETCTBYIOIME HOPMbI HallMOHA/Ib-
HOTO IIPaBa, HO He 3aMelaroT ux. Ha cerogHAnamii
lleHb YKasaHHO€ 3aKOHOJATE/IbCTBO BK/IIOYAaeT B
ce0s JBa KIIOYEBBIX HAIIPAB/IEHNA: IPAaBOBOE Pery-
JIMpOBaHNe TPAaHCTPAaHNYHOTO OAHKPOTCTBA U rap-
MOHM3ALMI0 HALMOHAJbHBIX IPABUI O HECOCTOS-
TE/IbHOCTH.

ITpumenntensHo x mpasy EC TpaHcrpannuHoe
0aHKPOTCTBO C/IelyeT HOHMMATDb KaK CUCTEMY 3aKO-
HOJIaTe/IbCTBA 0 OAaHKPOTCTBE, COCTOSMIYIO U3 HAIlU-
OHAJIbHOTO 3aKOHOJIaTeIbCTBA CTPaH — uleHoB EC u
HaJIHAIMOHA/IbHOTO 3aKoHopaTenbcrBa EC B Lemax
JIOCTYDKEHNUA COITTACOBAHHOCTM 1 IOBBIIIEHNA 3¢-
(EeKTMBHOCTI HAIMOHA/IbHBIX IIPABUI O HECOCTOS-
TEIbHOCTH.
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BETWEEN SCYLLA AND CHARYBDIS:
THEORETICAL REFLECTIONS ON

‘THE PROTECTION OF INTELLECTUAL
PROPERTY RIGHTS UNDER
INTERNATIONAL INVESTMENT LAW’ BY
KLOPSCHINSKI, GIBSON AND RUSE-KHAN

INTRODUCTION. The relationship between in-
vestment protection and intellectual property rights
is one of the longstanding issues in international
investment law — intellectual property rights have
long been recognised as a form of ‘investment’ enti-
tled to protection under bilateral investment treaties
and other international investment agreements. The
book co-authored by Simon Klopschinski, Christo-
pher Gibson, and Henning Grosse Ruse-Khan, and
entitled The Protection of Intellectual Property Rights
under International Investment Law [Klopschinski,
Gibson,Ruse-Khan 2021] provides a welcome con-
tribution to the debate on the issue by addressing the
problem from an informed theoretical standpoint.
However, this issue, as correctly pointed out by the
authors, is not merely a theoretical one, but rather
one with significant consequences in terms of the in-
tegration of other concerns and values in investment
treaties and arbitral cases, such as intellectual prop-
erty rights protection.

54

MATERIALS AND METHODS. The materials
for the article were the book co-authored by Simon
Klopschinski, Christopher Gibson, and Henning
Grosse Ruse-Khan, The Protection of Intellectual
Property Rights under International Investment
Law (2021), in light of the relevant academic litera-
ture in the field of international investment law and
IP. The methodological basis of the research consists
of general scientific and special methods.
RESEARCH RESULTS. Without doubt, this book
is a comprehensive and stimulating study by the ex-
perts in both fields that will deepen understanding
of the relationship between IP and investment. The
authors masterfully bring together discourses that
are taking place between scholars and practitioners
in each regime, but frequently in relative isolation
from each other.

DISCUSSION AND CONCLUSIONS. With re-
gard to the subject-matter, it is clear that no mat-
ter how specialised the fields of international law
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already are, and will increasingly become in the
future, they maintain common roots and traits.
Once this path of mutual exchange is taken, many
positive cross-fertilisation effects can be expected in
the future. The greatest part of the book consists of
an analysis of shared procedural and substantive
norms. Klopschinski, Gibson and Ruse-Khan focus
on how substantive provisions are articulated across
the two legal regimes and identifies commonalities
and differences in framing and in how they are in-
terpreted in dispute settlement.

KEYWORDS: international investment law, intel-
lectual property, intellectual property rights, protec-

tion, international investment agreement, TRIPS
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MEXAY CUUINION N XAPUBLOW:
TEOPETUYECKUE PA3MbBIWJIEHUA

Nno MOTUBAM KHUTU «3ALLUTA
WHTEJIJIEKTYAJIbHbIX NPAB B
MEXOYHAPOAHOM MHBECTULMOHHOM
NMPABE» KJIOMNWWMHCKU, TMBCOHA U
PY3E-KXAHA

BBEJJEHME. Bsaumoces3v mesoy 3ausumoti un-
seCmMuyUtl U UHMenneKmyanoHoIMy Npasamu —
00HA U3 CIMAPUHHDLX MeM 8 MeNOYHAPOOHOM UH-
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gecmuyUoHHOM npase. Bom ysie na npomsienuu
MHOZUX Jlem uHmeleKmyanvHvle npasa npusHa-
omcst onpedenenHol popmoti uHeecmuyuii u noo-
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TIeHAm 3auqume 6 cOOMeemcmenu ¢ 08yCMopoH-
HUMU UHBECTNUUUOHHBIMU 002080PAMU U UHBIMU
uneecmuyuoHHvimu coenauenuamu. Krnuea Caii-
mona Knonwuncku, Kpucmogepa Iubcona u
Xennunea Ipocce Pyse-Kxana «3aujuma unmer-
JIeKMYAIbHbLX NPAB 8 MeHOYHAPOOHOM UHBECTU-
yuonnom npase» [Klopschinski, Gibson, Ruse-
Khan 2021] enocum 0onzom0anHbili 6KnaA0 6
o6cynoeHue 0AHHOT B3AUMOCBA3U, NPeOCABIIAS
cobotli uckn4UmenvHoe meopemuueckoe Hacue-
Jue. Bmecme ¢ mem, Kax npasuivHo omme4aom
asmopul, 0aHHbLil 80NPOC He ABAAEMCA Cy2y6o me-
opemudeckum, NOCKONbKY umeem 3HaveHue O
UHmMezpayUY PA3TUUHBLIX UHMEPECOB 6 UHBECTNU-
UUOHHDIE 002060pbl U NPABONPUMEHUMENLHY IO
npakmuxy.

MATEPUAIJIbI I METO[Ibl. Mamepuanom 0nst
dannoil cmamou nocnyxuna kuuea Knonwuncku,
Tubcona u Pyse-Kxana «3awuma unmennexmyao-
HOIX Npas 8 MexOyHAPOOHOM UHBECTIULUOHHOM
npase» (2021), a makce urvle nyonuxayuu 6 06na-
cmu MexcOyHapoOH020 UHBECHUUUOHHO20 NPaea U
uHmennexmyanvHoti cobcmeenHocmu. Memodono-
2UHECKY10 0CHOBY UCCTIE008AHUS COCMABUNU 00ULe-
HAy4Hble U cneyuanvHole Memoobl.

PE3YJIBTATBI MCCIIEJOBAHMS. be3 comte-
HUsl, 0aHHAs KHUza npedcmasnsem coboii 8cecmo-
ponHee U B00XHOBTIAIOULEE UCCTIE008aHUE, KOMOPOE
CNOCOOHO YKpenumv NOHUMAHUe 63AUMOCB3U MeHc-
0y UHMeNIeKMYanvHol cO6CMBEHHOCTNbIO U MeHOY-
HAPOOHBIM UHBECIULUOHHLIM NPABOM U NPOBEJeHO
aKcnepmamu 6 obeux 06nacmsAx.. Aemopam yoanoco
00ve0UHUMb N00UAC NONIAPHBIE OUCKYPCHL KAK Meo-
pemudeckoti, max u Npaxmuueckoli HANPaseHHo-
cmu.

Introduction

here is no shortage of books on international

investment law. Indeed, as Arato noted initial

scholarly excitement about the investment
regime increasingly cast it as a béte noire in interna-
tional law" It is difficult to exaggerate the importance
of analogy in international investment law. With
many unique characteristics and challenges, interna-
tional investment law naturally invites comparisons
with other, more developed areas of international
and domestic law. Yet, while analogies may help us

MATEPUAJIbI I BBIBOJDI. Mexoynapooroe
UHBECMUUUOHHOE NPABO U NPABO UHMENTIEKMYATlb-
HOLl CO6CMBEHHOCMU ABIITIOMCS CHEUUATIUSUPOBAH-
HbIMU OMPACTIAMU MeNOYHAPOOHO20 NPABA, UbS Y3-
Kas cneyuanu3auus 6yoem monvko ycunueamocs 6
6yoyuem. O0Haxo obe ompacnu coxpansom obujue
KOPHU U 4epmbl, 4o 68 0abHeliuiem cnoco6Ho npu-
secmu K 83aumHomy obozaugenuto. Knuea 6 ocros-
HOM NOCBAULEHA AHATIU3Y 0OU4UX NPOUECCYATLHVIX U
MamepuanvHoLx Hopm. Buumarue asmopos cocpedo-
mMoUeHo 6 nepeyto ouepedb HA POPMYIUPOBKAX OC-
HOBHDIX CIMAHOAPNOS, NPUHUUNOS U KOHLENUULl 6
KaxcooM U3 Npasosvix pexumos. Amopul 6viA6/A-
om ux obujue uepmvl U PASIUMUA, 4 MAKIKe
HAZTIAOHO NOKA3bIBAIOM NOCIEOCTNBUS MONKOBAHUS
mex U UHbIX CMAHOAPINO8 3au4Umbl UHMeNIeK-
MyanvHbulX Npas npu paspeusenuil UHBecHunUoH-
HbIX CNOPOB.

KITIOYEBBIE CIIOBA: mexdyHapooHoe unsecrmu-
UUOHHOE NpPABo, UHMENNEKMYANbHAS COOCMEeH-
HOCMb, UHMETIEKMYasibHble NPAasa, 3auiuma, medx-
ByHapobHoe uHsecmuyuoxHoe coenamerue, TPUIIC

I IUTUPOBAHMA: JTabuu [1.K., Comosbe-
Ba A.B. 2022. Mexay Cunutoit 1 Xapubnoit: Teope-
TUYECKMe PA3MBIIUIEHN 110 MOTMBAM KHUTH «3a-
I[UTA MHTE/UIEKTYa/IbHBIX TIPaB B MEX/[yHAPOJHOM
MHBECTUIMIOHHOM IpaBe» KnonumHcky, [1n6cona n
Pyse-Kxana — MoCKOBCKMIT )KypHal MeXTYHapOJ-
Horo mpaBa. Ne2. C. 54-65. DOL https://doi.
0rg/10.24833/0869-0049-2022-2-54-65

ABWIOpbl 3as8615910m 00 omcymcmeuu KOH¢/’IMKma
uHmepecos.

make sense of the field, the way in which they are
chosen and employed can have significant and per-
haps unintended consequences.

In contrast to IP law that essentially offers right
holders private rights which operate in private law
relations, investment law protects against State inter-
ferences. Investors rely on standards such as fair and
equitable treatment (FET), full protection and secu-
rity (FPS), national treatment (NT), most-favoured-
nation (MEN), or limits on expropriation as a means
to obtain compensation for measures the host State
has taken (or failed to take). This observation con-

' Arato J. Toward a Private Law Theory of International Investment Law. Submitted in partial fulfillment of the requirements
for the degree of Doctor of the Science of Law in the School of Law. Columbia University. 2016. P2.
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stitutes the underlying assumption of Simon Klop-
schinski, Christopher Gibson, and Henning Grosse
Ruse-Khan in The Protection of Intellectual Property
Rights under International Investment Law and is but
one of the reasons why this study is particularly sig-
nificant. Notwithstanding the relative lack of arbitral
practice, several commentators made positive fore-
casts concerning the future relevance of internation-
al investment agreements (IIAs) for the protection of
intellectual property rights (IPRs).

The relationship between intellectual property
(IP) and international investment law is an issue that
is not novel as such, but has received increasing atten-
tion since 2010 when the cases emerged that concern
various limitations for trademarks used on tobacco
packaging, or the invalidation of pharmaceutical pat-
ents by domestic courts. Shaken but not stirred, the
relationship between the two fields is a relatively new
and emerging area of research. Increasing ITAs con-
sisting of IP chapters with dispute settlement provi-
sions are likely to invite more IP disputes in inves-
tor-State dispute settlement (ISDS).

To this point the book reflects an orthodox view
of the State’s central role in defining the scope of IP
rights and measures for their protection. In other
words, IP rights exist when expressly recognised by
States through their domestic legislation, and made
subject to defined existential conditions including
scope of exclusive rights, territorial limits, and en-
forcement methods. Neither international invest-
ment law itself nor WTO law create IP rights that
are eligible for investment protection. Therefore, in
the context of the investment dispute only nation-
al/regional IP law can inform an arbitral tribunal
about the existence, scope, and proprietorship of
an IP right. However, the book pushes the limits of
orthodoxy somewhat in describing the role of inter-
national law in ascertaining an investment. On the
one hand, it recognises expressly that the question of
proprietary rights underpinning an investment must
be addressed to national law. On the other hand, it
argues in favour of international law (IIA and prin-
ciples of international law) to answer the question of
whether or not a qualifying investment exists. This is
where the dynamics in relationship between national
and international law switches and international law
takes central stage.

Legal developments in the area of IPR-centered
investment dispute

There is a detectable ebb and flow to the entwin-
ing of politics, commerce, and law in the history of

Moscow Journal of International Law « 2 « 2022

international investment law and international IP
law. Hence, there is one central legal thesis, one cen-
tral economic thesis, and one central political thesis
presented in the book. The one central legal thesis
is that the topic raises complex questions as to the
interaction between IIAs, national IPR legislation
and international conventions dealing with IPRs. It
is safe to say that, although the details of how and
when this occurs remain the subject of debate, in
its broadest conception, IP provisions are gradu-
ally now a commonplace in IIAs and create a natural
environment with fertile soils for innovative rule-
making. It is important to appreciate, however, that
rulemaking can be haphazard, messy and uneven,
depending on what is needed and what is feasible in
a given constellation of interests and forces. At the
same time, [IAs cannot be turned into vehicles to
enforce provisions of the Agreement on Trade-Re-
lated Aspects of Intellectual Property Rights (TRIPS
Agreement).

The one economic thesis is that ITAs can help to
reduce the damage caused by illegal infringement of
IPRs and thereby promote a climate that is favour-
able to innovation and economic growth. Econo-
mists recognise several channels through which IPRs
could stimulate economic development and growth.
Intellectual property rights could play a significant
role in encouraging innovation, product develop-
ment, and technical change. For instance, protecting
trade secrets is beneficial to the extent it encourages
the development and commercial use of sub-patent-
able inventions. Rules protecting trade secrets thus
promote adaptive innovation and encourage learn-
ing through legal means [Mrad 2017:33-57; Stepanov
2020: 736-758].

The one political thesis is that the protection of
IPRs through IIAs adds to the ongoing intense con-
troversy which has never been resolved entirely,
which is the debate about the right balance to be
struck between, on the one hand, providing effective
protection of foreign investments (including intel-
lectual property) and, on the other hand, providing
sovereign States with sufficient flexibility to address
essential public interests such as health.

Nothing is new under the sun. By far the co-au-
thors of this book had embarked on individual jour-
neys in their attempts to lead intensive discussion on
the topic. In 2010 Gibson suggested that ‘it is perhaps
surprising that there has yet to be a publicly reported
decision concerning an IPR-centered investment dis-
pute. Given the trajectory of the modern economy,
however, in which foreign investments reflect an
increasing concentration of intellectual capital in-
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vested in knowledge goods protected by IPRs, this
could soon change’ (Gibson 2010:359-60). A couple
of years later, the first investment cases dealing with
IP issues were made public. In this context, the arti-
cle addressed the conditions that have to be fulfilled
in order to bring IP claims in investment arbitration,
by touching upon the definition of an investment in
theory and in practice. It also tried to give alternative
explanations to the implications of arbitral awards
touching upon this interaction between IP and in-
vestment protection. In 2011 Klopschinski published
a German-language PhD thesis on this issue, which
quickly became a seminal work in the field. The 2021
publication is an English edition based on that re-
search. It is enhanced with contributions from Gib-
son and Ruse-Khan, and thoroughly updated with
discussions of the legal developments that have taken
place over the past 10 years.

Today the same debate exists only in a different
form. One such question is to which extent awards
handed down in ISDS proceedings can offer useful
guidance for resolution of investment disputes in-
volving IPRs. To this end, this twenty-second book in
the series by Klopschinski, Gibson, and Ruse-Khan
is, as noted by Professor Mistelis, the first compre-
hensive treatise on the protection of IP under inter-
national investment law which is predicted for good
reasons to be eminently placed as the undisputed
reference book on the topic. The book discusses the
treatment of IPRs in the context of ISDS, an area that
is attracting increasing interest and attention of gov-
ernments, lawyers and academics. ISDS effectively
means a mechanism through which an investor from
one State can initiate arbitral proceedings against a
State where it has invested.

The book consists of eight chapters and aims
to explore the interaction between IP and invest-
ment law and arbitration. The chapters provide an
insightful, kaleidoscopic spectrum of State practice
in respect of the IP-related disputes. The chapters
are structured around the key questions that sur-
round IP-based investment arbitration. In the early
pages of the book, the authors mention how litiga-
tion of IP-based investment disputes is complicated
by the fact that arbitrators often do not have an IP
background. This somewhat dramatic statement is
significant because this book certainly fills this void
for both, an IP specialist with limited knowledge of
investment law or an expert on ISDS who needs to
familiarise himself with the specificities of IP-based
cases.

58

An overview of the interrelations between in-
ternational investment law and IP

Chapter 1 and Chapter 2 present an overview of
the interrelations between international investment
law and IP. The authors explain how, in recent years,
enforcement of IP rights is shifting from the WTO
adjudicative system and national litigation to invest-
ment tribunals. What became clear in analysing this
period is how this significant development has cre-
ated tensions between the Scylla of public policies
and Charybdis of international IP law. Of particular
note in this issue, is that foreign investment can pose
challenges to, for instance, public health, particularly
where the products or services in which the foreign
investors trade are in some way dangerous to local
inhabitants. The challenge to international invest-
ment law is to recognise these situations and to make
allowances to host States who seek to mitigate these
harms by enacting regulations which may transgress
the protections they have offered to foreign firms in
ITAs. Since such measures may in some cases repre-
sent disguised protectionism, this exercise can re-
quire a delicate balancing of the public policy goals,
the ways in which they are facilitated and the expec-
tations of foreign investors as generated by IIAs and
customary international law.

Early IP investment disputes

Chapter 3 addresses procedural matters that arise
in an investment claim and briefly considers four ear-
ly IP investment disputes: Phillip Morris v. Australia,
Phillip Morris v. Uruguay, Eli Lilly v. Canada, and
Bridgestone v. Panama. Investment tribunals gener-
ated a new and formidable body of jurisprudence for
international investment law and IPRs with decisions
that are sometimes inconsistent. These four cases, to-
gether with the more recent Einarsson v. Canada, are
reviewed in greater detail in the following chapters of
the book. Moreover, the authors continuously draw
convenient parallels with non-IP arbitration cases,
WTO dispute settlement and the European Court
of Human Rights case law, which allows them to in-
terpret provisions that remain untested in IP-based
disputes. Here some mention should be made of the
waiver clauses which, as the authors argue, become
‘more common’ in global IIAs whereby the owner
of an intellectual property right will need to abstain
from pursuing rights in national courts once it has
opted to invoke a BIT containing a waiver clause, as
this provision is based on the overlap of the allega-
tions with respect to the State measure in question.
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The notion of a ‘waiver clause’ contrasts nicely with
the popular reintroduction of the requirement to ex-
haust local remedies with an eye to soften the impact
of investment arbitration. This means that prior to
resorting to international arbitration investors must
take all possible steps to vindicate their rights before
domestic courts and authorities. The requirement to
exhaust local remedies received critical coverage in
academic literature. As Schreuer noted, ‘the removal
of local remedies requirement is one of the major
achievements of international investment law’ One
large factor in this renaissance has been the surge of
disenchantment with investment arbitration by host
States. Requiring investors to go to domestic courts
before instituting international proceedings is, in
Schreuer’s words, ‘an effective strategy to undermine
investment arbitration’ [Schreuer 2015:1910]. There
may be some ground for this exhibition of frustra-
tion. One of the often-cited reason for such a repul-
sion is that addressing a local Femida first would
not only delay a definitive decision, but would also
increase the investor’s costs. In addition to gener-
ally worded references to delay and added expenses,
a foreign investor might feel truly discouraged from
any pursuit of their claims [Zarate et al. 2020:302].

Can IPRs be protected under ITAs?

In Chapter 4 the authors discuss the extent IPRs
can be qualified as protected investment under I1As.
Concern has been expressed as to whether BITs re-
quire the enactment of new national IP laws when
the IIA lists certain proprietary rights as protected
investments that are not correspondingly envis-
aged by the law of the host State. Ruse-Khan argues
in broad strokes that if the domestic law of the host
State does not recognise an IP right or only in a lim-
ited way, international investment law does not en-
able these rights to ‘levitate’ to the level of protected
investments. Views such as this leave little room for
manceuvering. This means that without a firm base
in a host State’s national law, individual economic

rights would remain just an ‘empty concept’

The definition of investment under the Salini test
(used in ICSID? arbitration to define an investment)
is discussed as applied to IPRs. Here the authors
delve into discussions revolving around the require-
ment of contribution to economic development of
a host State. The requirement lacks stable definition
and widespread acceptance. It is probably telling the
ease with which this requirement can be swept aside
when deciding whether there is an investment. As
Klopschinski, Gibson and Ruse-Khan lamented IC-
SID has not produced a decisive answer as to how
many angels can dance on the head of a pin. Neither
do we have the answer to this decades-old conun-
drum. The authors notice that the contribution to the
development of the host State can arise, as supported
by ‘more than a scintilla’ of relevant evidence, from
various channels, such as raising the tax income of
the host State, generating jobs, contributing to the
development of delivery and distribution networks,
and raising the living standard of the population. To
this end, we are tempted to contribute with a reflec-
tion from Malaysian Historical Salvors Sdn Bhd v.
Malaysia (MHS)* on whether enhancing the gross
domestic product (GDP) of the local economy can
be the factor that determines the criterion of eco-
nomic development. The tribunal stated that the
enhancement of GDP will need to be more than a
small amount for investment to be protected by the
ICSID Convention®. Incidentally, the award in MHS
was subsequently annulled by an ICSID ad hoc Com-
mittee on the issue of whether or not there had been
an ‘investment”. But one of the members of the ad
hoc Committee, Judge Mohamed Shahabuddeen,
strongly dissented and highlighted the importance
of economic development in the definition of invest-
ment under ICSID®.

In an earlier case, Ceskoslovenska Obchodni
Banka, A.S. v. The Slovak Republic (CSOB)” , it was
concluded that the investment had to have a positive
impact on the host State’s development. The tribu-
nal interpreted the preambular language in the IC-

2 The International Centre for Settlement of Investment Disputes.
* |CSID: Malaysian Historical Salvors Sdn Bhd v. Malaysia. Case No. ARB/05/10. Award on Jurisdiction of 17 May 2007. URL:
https://www.italaw.com/sites/default/files/case-documents/ita0496.pdf (12.12.2021).

4 Ibid. Para. 123.
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> ICSID: Malaysian Historical Salvors Sdn Bhd v. Malaysia. Case No. ARB/05/10. Decision on Annulment of 16 April 2009. URL:
https://www.italaw.com/sites/default/files/case-documents/ita0497.pdf (accessed 12.12.2021).

6 ICSID: Malaysian Historical Salvors Sdn Bhd v. Malaysia. Case No. ARB/05/10. (Dissenting Opinion of Judge Mohamed
Shahabuddeen. Paras. 17, 28-29. URL: https://www.italaw.com/sites/default/files/case-documents/ita0498.pdf (accessed
12.12.2021).

7 ICSID: Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic. Case No. ARB/97/4, Decision on Jurisdiction of 24 May
1999. URL: https://www.italaw.com/sites/default/files/case-documents/ita0144.pdf (accessed 12.12.2021).
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SID Convention as permitting ‘an inference that an
international transaction which contributes to coop-
eration designed to promote the economic develop-
ment of a Contracting State may be deemed to be an
investment as that term is understood in the Con-
vention®. In an indirect fashion, this viewpoint had
previously been alluded to by the ICSID tribunal in
Amco v. Indonesia®. Thus, if one combines the criteria
for determining a contribution to economic devel-
opment as applied by the ICSID tribunals in Salini,
MHS and CSOB, taken as a whole, these cases would
suggest that the investment must: (a) be made for the
public interest; (b) transfer know-how; (c) enhance
the GDP of the host State; and (d) have a positive
impact on the host State’s development.

In sharp contrast, other tribunals considering
the term ‘investment’ have taken a decidedly differ-
ent approach to the element of contribution to eco-
nomic development. Most significantly, the majority
of these cases have one element in common — they
have rejected or downplayed the criterion of eco-
nomic development due to the perceived difficulty
or impossibility of ascertaining its scope. At one end
of the spectrum, the ad hoc Annulment Committee
in Patrick Mitchell v. Democratic Republic of Congo
watered down the importance of this criterion.'” An
explicit dismissal of the criterion can be found in an
illuminating case L.E.S.I. SpA et ASTALDI SpA v. Al-
geria where the tribunal took a position that it did
not seem necessary that the investment contribute to
the economic development of the country; this was a
condition that the tribunal considered to be difficult
to establish, and one that was implicitly covered by
the other three elements of an ‘investment."!

The search for prosperity has always been the
main drive behind the development of rules of inter-
national investment law [Garcia-Bolivar 2011:602].
When negotiating an IIA the parties are not so
greatly disparate in bargaining power: the promise
of prosperity is linked to international protection
for foreign investments. The residual sense of un-
ease comes from inconsistencies in approaches as to
how to define and measure economic development.
Rather than failing to give effect to this important

8 |bid. Para. 64.

criterion by placing it in the ‘too-hard basket, further
intellectual engagement with the concept is required.
Accordingly, there are ways to ascertain the contri-
bution to economic development of the host State —
there are specific tools that can be utilised to assess
contributions to the local economy. For instance, the
impact of the investment on the host State’s GDP is
one indicator that can be easily measured by com-
paring the value of the goods or services produced by
the transaction with reliable data on the overall value
of goods and services produced in the given country
in a given period of time. However, economic growth
is distinct from economic development. It is, of
course, a prima facie indicator of positive contribu-
tion. However, there is a looming paradoxical feature
when an investment, while enhancing the GDP, may
still be detrimental to the economic development
of a country (when, for instance, human rights are
violated). Therefore, a more sophisticated approach
to that criterion requires to take into account such
circumstances.

National and Most Favorable Treatment stand-
ards

Chapter 5 addresses NT and MFN as relative
standards of protection. The analysis looks into how
the interpretation of NT and MFN standards in arbi-
tration cases can be informed by the practice devel-
oped in international IP law. This is a region where
the interaction between international investment law
and IP law is often felt as fruitful cross-fertilisation.
In this context, the authors also refer to the ill-cited
Calvo doctrine which required foreigners to give
up their right to receive diplomatic protection from
their home State and prohibited access to interna-
tional arbitration for dispute resolution [Dumberry
2016:63]. The doctrine, despite its achievements, has
never become customary international law. The au-
thors give a nice touch to the chapter by providing
a welcoming historical background to raison détre
for MEN in IP agreements. Of particular significance
for those seeking to understand the logic behind the
introduction of MEN into the IP system is the reali-

° 1CSID: Amco Asia Corporation v. Indonesia. Case No. ARB/81/1. Decision on Jurisdiction of 25 September 1983. URL: https://
www.italaw.com/cases/3475# (accessed 12.12.2021); ICSID: Amco Asia Corporation v. Indonesia. Case No. ARB/81/1. Award of
20 November 1984. URL: https://www.italaw.com/cases/3475#(accessed 12.12.2021).

10 |CSID: Patrick Mitchell v. Democratic Republic of Congo. Case No. ARB/99/7. Decision on Annulment of 1 November 2006,
Para. 33. URL: https://www.italaw.com/sites/default/files/case-documents/ita0537.pdf (accessed 12.12.2021).

" ICSID: L.ESS.I. SpA et ASTALDI SpA v. Algeria. Case No. ARB/05/3. Decision of 12 July 2006. Para. 73(iv). URL: https://www.
italaw.com/sites/default/files/case-documents/ita0456_0.pdf (accessed 12.12.2021).
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sation that when countries started to enter into IP
agreements and were willing to limit additional IP
protections, which they committed to, MFN was in-
cluded as a means to capture those additional protec-
tions. This reinforces the limited practical relevance
of this principle: MEN has a practical value primarily
when additional protections offered to foreign right
holders are not passed on to one’s own nationals.

Throughout the chapter, the authors also discuss
which justification and defences can be invoked by
the host State, if the breach of non-discrimination
standards is invoked by the investors. A different
matter for attention in connection with the defence
is the right to regulate. The TRIPS Agreement does
not and should not prevent members from taking
measures to protect public health. Moreover, as a
recognition of the customary international law right
to regulate, the interpretative approach to give ef-
fect to public interest considerations is not limited to
public health. The authors also quite helpfully shed
some light on the distinction between the pre- and
post-establishment phase of IP-related investments
since the measures affecting IP rights and/ or IP right
holders do concern both. Evaluated in this light, the
scope of NT under IIAs frequently aligns with that
of NT under international IP treaties — if the ‘centre
of gravity’ of the investment is in fact the IP right. It
is even more troubling that an important exception
where NT for IP rights under IIAs is narrower than
under for example TRIPS concerns the majority of
ITAs that do not cover the pre- establishment phase
(i.e., availability and acquisition of an IP right). On
the other hand, the scope of NT in IIAs tends to be
wider than NT in TRIPS when it comes to matters
of the use of IP rights, but does not cover matters
outside IP protection.

In another thought-provoking move, the book
raises a series of MFN-related questions including
whether an IP right holder import from other IIAs
rules which define the notion of ‘intellectual prop-
erty rights’ as covered investments more broadly,
include additional IP rights, or introduce IP rights
as a category of covered investment otherwise not
eligible under the basic treaty. The authors respond
negatively. But it remains an open question whether
the investor can invoke the MFN standard in the
basic treaty to claim protection in accordance with
specific IP rules in IP treaties, such as TRIPS-plus
protections in FTAs. Speculating somewhat further
on MEFN, the authors argue that international IP
treaties essentially contain obligations for contract-
ing States — but generally do not provide for directly
enforceable direct rights for private parties. Hence,

Moscow Journal of International Law « 2 « 2022

there is usually no protection that follows from an IP
treaty which could be extended to a foreign investor
under an MEN clause.

Fair and Equitable Treatment and Full Protec-
tion and Security standards

Chapter 6 looks into two of the absolute stand-
ards of protection: fair equitable treatment (FET)
and full protection and security (FPS). The authors
first introduce readers to the main elements of the
two standards and lament over the evasive nature of
a FET standard which has so far escaped a generally
accepted definition, and remains maddingly vague,
frustratingly general, and treacherously elastic [Sala-
cuse 2021:221]. They then proceed with discussing
how recent arbitration practice is drawing atten-
tion of States, which are now drafting more detailed
provisions on FET and FPS, including closed lists of
State actions that may constitute a breach. The magic
lies in the ability to marry government control to
market forces: the authors show that tribunals have
tried various approaches (such as proportionality
or reasonableness) to grapple with the difficult is-
sue of weighing investor protection, for example in
the form of legitimate expectations, against the host
State’s right to regulate. Two specific applications of
the FET standard are analysed, namely protection of
legitimate expectations (including sources of such le-
gitimate expectations) and denial of justice. It is axi-
omatic that the concept of legitimate expectations in
IP is that a trademark is not a promise by the host
State to perform an obligation, but merely a part
of its general intellectual property law framework.
Therefore, a foreign investor should harbour no illu-
sions that the grant of an IP right could give rise to
investor expectations other than for a fair (judicial)
review if the IP right is challenged in opposition pro-
ceedings or domestic courts. Just as in the preceding
chapter, Chapter 6 closes with a section where pos-
sible justifications and defences for the host States are
addressed, as well as the balancing mechanisms that
can be useful when drafting future IIAs. It remains,
however, open whether the FET standard with its no-
tions of legitimate expectations, stability, predictabil-
ity, and consistency imposes any limits on the host
State’s ability to change its domestic IP law.

Protection from unlawful expropriation
Penultimate Chapter 7 singles out another abso-

lute standard in IIAs, that of protection from unlaw-
ful expropriation. The breach of this standard was in-
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voked by investors in most of the IP-based cases. The
chapter addresses direct and indirect expropriation
claims, discussing which economic interests are capa-
ble of expropriation, when do State measures amount
to expropriation, and the level of compensation due
to the investor. For indirect expropriation claims, el-
ements relied upon to establish the existence of ex-
propriation are reviewed. The authors then analyse
how the expropriation claim has been interpreted in
the existing IP-based cases. One of the dominant ra-
tionales offered to justify a host State’s actions in this
regard can be found in the Philip Morris case'?, where
the arbitral tribunal found that trademarks represent
property rights capable of being expropriated, but
that the business should be viewed as a whole (for the
expropriation analysis) and that Uruguay’s measures
implemented for public health reasons were lawful
exercises of its police powers and therefore did not
qualify as an expropriation. In a separate section, the
authors most effectively discuss whether compulsory
patent licensing may be regarded as indirect expro-
priation (a question especially salient during the
challenging COVID-19 setting).

Further developments

Chapter 8 closes the book with a forward-look-
ing analysis: the authors look at the paths that in-
vestment arbitration in general, and IP-based cases
in particular might take in the future. They review
developments on the procedural level, including
ISDS reform, which is currently underway under the
auspices of UNCITRAL, and the EU aspirations to
create a multilateral investment court. The discus-
sions in this book have shown how investments with
a significant IP component — where the ‘centre of
gravity’ of the investor’s engagement in the host State
forms an IP right, perhaps combined with activities
exploiting that right — can be protected under the
standards international investment law has to offer.
This analysis is a complex one, primarily because
of the interplay of the three distinct bodies of rules
that impact on the protection available. These are
the applicable standards in IIAs. Since those stand-
ards do not create IPRs, domestic (IP) law forms the
body of rules from which the existence, scope, and
limits of IP rights emanate. Those elements in turn
are informed by international IP treaties, which set
increasingly detailed minimum standards of pro-
tection that need to be implemented in domestic IP

laws. Thus, international law-makers and adjudica-
tory bodies can no longer ignore the various inter-
actions between international investment law and IP
law — this is the quintessential idea put forward by
the three co-authors. Matters cannot simply be left to
run their course. While the domestic IP law serves
as an essential reference point for constructing the
rights protected by the tools international invest-
ment law has to offer, international IP law with its
much more detailed standards can be utilised as a
guide to interpret those investment tools. This im-
plies a challenging responsibility for academics and
practitioners alike who are involved in negotiating,
applying and interpreting the international treaties
[Abbott, Cottier, Gurry 2019:64]. This book has also
shown that determining the amount of weight (1) the
domestic IP rules as reference point, or (2) the in-
ternational IP norms as interpretative guidance will
have in this — accurately labelled as — ‘trialogue’
of legal regimes depends on the individual circum-
stances at issue. What however is unlikely to change
in the foreseeable future is that protecting IP rights
under investment law will be essentially driven by
this interplay. Though it is always hazardous to write
about the future as the international investment re-
gime is in constant flux and its evolution does not
follow a preordained trajectory.

Many of the convincing discussions in this book
have also indicated the unique guidance that inter-
national investment law can derive from IP treaties
whenever IP-based investments are at issue. Intel-
lectual property law is the only field of property law
which is characterised by a significant body of in-
ternational law dealing specifically with this special
kind of property. What is at the core of the issue in
this book is that this body of law and its underlying
policies cannot be ignored by international invest-
ment tribunals, even though arbitral tribunals estab-
lished under an IIA are not called upon, for example,
to decide on issues of the TRIPS Agreement, but only
to adjudicate a case on the basis of the standards of
treatment of the relevant IIA. The more the mini-
mum standards under international IP treaties relate
to, or even mirror, the standards of investment pro-
tection, the more the latter should be construed with
the former in mind. Non-discrimination standards
such as NT and MEN exist in both international IP
and investment law, and several aspects of FET and
EPS are reflected in the enforcement provisions of the

12 |CSID: Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) v. Oriental Republic of Uruguay. Case
No. ARB/10/7. URL: https://www.italaw.com/cases/460 (accessed 12.12.2021).
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TRIPS Agreement. State practice in ITAs has already
recognised some of these linkages. The authors also
contemplate how the approaches of ISDS tribunals
to IP-based cases might change in the future to re-
flect underlying IP public policies. But the past is not
always the guide to the future. As more investment
cases relating to IP emerge, State and ISDS practice
will continue to draw guidance from international IP
treaties. The authors also conclude with a discussion
on how investors may soon start challenging the de-
cisions of regional IP bodies, such as the EPO", the
EUIPO" and any future UPCP®.

Just to pour some water into the wine, the authors
seem to have fallen into a popular trap by the fre-
quent, but fleeting references to the treaty between
Germany and Pakistan signed in 1959 which only
encourages the misconception that this is the starting
point of international investment law. As if to prove
the point, Collins suggests that the earliest known
indicia of foreign investment can be traced back to
the era of Phoenicians, a civilization that flourished
from 1500 BC in todays’ Israel and Palestine [Col-
lins 2017:6]. The signing of a treaty does not reset the
clock forwards.

Moving further, the authors state that by initiat-
ing proceedings against the host State, the foreign
investor accepts the host State’s offer included in the
BIT (or a free trade agreement) and consent accord-
ing to Article 25.1 of the ICSID Convention between
the two parties is established. Technically, investment
arbitration is always based on an agreement. Consent
to arbitration by the host State and by the investor, is
an indispensable requirement for a tribunals juris-
diction. Participation in treaties plays an important
role for the jurisdiction of tribunals, but cannot, by
itself, establish jurisdiction. Both parties must have
expressed their consent. Schreuer notes that in prac-
tice consent is given by a direct agreement, through
host State legislation, or through bilateral investment
treaties.

On a separate note, the authors mention the post-
award annulment proceedings that can be pursued
following an ICSID case. In fact, there is no tradi-
tional appellate mechanism or hierarchy of awards
in ICSID [Chen 2019:47]. There are suggestions,
sometimes seen in publications and heard in the
UNCITRAL corridors, that more predictability and
consistency of the jurisprudence can be reached by

3 European Patent Office.
4 EU Intellectual Property Office.
5 Unified Patent Court.
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establishing a second instance for appeal'®. The idea
was floated, when some years ago, ICSID had a gen-
eral consultation with its Member States on possible
improvements of its system. Back then, the vast ma-
jority of States were not in favour of this idea. The
vacillating stance of some States on the appeal in in-
vestment arbitration only serves to deepen existing
doubts over the need for one in light of the ongoing
UN discussions over ISDS reform [Labin, Soloveva
2018:205-206; Soloveva 2019:32, 35]. The institu-
tion of an appeal mechanism has for good reason
not been accepted in practice [Zarra 2018: 137-185].
First, after the parties’ and the institutions’ efforts to
select the very best arbitrators, it is hard to see how
more a qualified person could ever be found for such
an appeal body. And second, one of the reasons to
opt for arbitration is that it leads to an expedite deci-
sion contrary to the domestic court procedures with
their two or three layers of instances resulting in
considerable delays. This consideration is still valid
[Grenness 2018:145; Puig, Shaffer 2018:361-409;
Wang 2021:149-184]. Despite the criticism levied
against appeal, to avoid really major faults of a tribu-
nal in procedure or substance, investment arbitration
does provide options for corrective actions such as
the annulment procedures in the ICSID Convention.
But though there may be room for improvement in
detail, the approach is exceptionally limited to only
a few grounds for revision, mainly technical ones.
Even there, many feel that the scope of review has
been widened too much in practice by some annul-
ment committees.

On a short note, the book extensively discusses
NAFTA, but gives no mention of USMCA which ‘es-
tablishes a legal framework of minimum standards
for the protection and enforcement of IP rights in
North America’ [Meade 2019:7]. Chapter 20, which
deals with Intellectual Property, is itself some 63 pag-
es in length, and refers to some dozen other interna-
tional treaties on IP law. Moreover, USMCA Chapter
20 is the most important change IP Mexican law has
ever encountered. It is, therefore, beyond doubt that
the present analysis could have benefited from the
discussions orbiteering around USMCA [Gervais
2021:53].

No one, surely, would be so unjust as to belittle
the authors’ great performance by reference to these
minor omissions or points of discussions. There

5 Another suggestion is to establish a permanent tribunal, but this discussion is outside the contours of this article.
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is much to be praised in this book. Its claims, sup-
ported by ample and accurate research, are compel-
ling and its approach is quite innovative, as it goes
beyond an investigation of the concept of analogy
in international legal reasoning, rather focussing on
how such analogical and comparative reasoning are
to take place in the context of international invest-
ment arbitration. If some minor criticism may be of-
fered, it would perhaps be addressed towards what
the very linear and systematic outline of the book
and the discussion of different angles of the same is-
sues in different chapters, which might at times seem
to dilute the force of the arguments. Yet, this is per-
haps unavoidable — indeed, reiteration is often the
price of exhaustiveness — and derives from the need
to engage with the prior scholarly and judicial analy-
sis of the phenomenon discussed by the book.

Conclusion

In conclusion, this is an inspiring and rich study.
Whilst not exactly novel, the subject matter covered
in the book is definitely of importance, timely, inter-
esting, and a valuable addition to existing academic
literature. Throughout the work, the authors main-
tain a balanced outlook and a clear, strictly objective
voice that matches their lifetime worth of rigorous
research and solid scholarship. Through a masterful-
ly crafted analysis, Klopschinski, Gibson, and Ruse-
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PROBLEMS OF BIOSAFETY
IN CURRENT INTERNATIONAL LAW

INTRODUCTION. The presented article is devot-
ed to an extremely curious and, without exaggera-
tion, urgent topic. The authors seek to understand
the content and legal concept of biosafety in Interna-
tional Law. The researchers seek to list the biosafety
issues in order to define concrete aspects related to
responsibility of the States for using biological weap-
ons. The authors analyze new legal trends on ensur-
ing the international biosafety. The article is focused
on legal issues by raising many questions about what
should be considered a just war in the view of inter-
national humanitarian law, the issues of fundamen-
tal principles in current international law (the prin-
ciple use of force, the right of States to self-defense
in case of a bioattack, the principle of the peaceful
settlement of international disputes, the principle
of non-interference in the internal affairs of States,
arms control, and responsibility). The writers give
an overview of new types of sovereignty such as bi-
osovereignty, cyber sovereignty, cyberbiosovereignty,
and genomic sovereignty of States, the legal concept
of international biocrimes (genomocide), the legal
classification of bioterrorism, bioaggression, biopoli-
tics, and bioeconomics. The authors consider the im-
portance of facilitating the broad interpretation of
the concept of biosafety.
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MATERIALS AND METHODS. The research uses
general scientific and special cognitive techniques
wherein legal analysis and synthesis, systemic, for-
mal-legal, comparative-legal, historical-legal and
dialectical methods are applied.

RESEARCH RESULTS. The authors found out that
despite the prohibition of biological weapon there
are still other urgent issues such as an international
control mechanism for monitoring the non-prolifer-
ation of biological weapons has not been established
yet. The Protocol to the Biological and Toxin Weap-
ons Convention (BTWC) has not been adopted yet.
The study concludes with an idea that the problem of
banning certain types of biomedical research has not
been solved in some States and at the international
level. The authors note such important problems
as the lack of an international control mechanism
for monitoring the prohibition of the development,
production and stockpiling of bacteriological (bio-
logical) and toxin weapons, as well as the threat to
the safety of genomic research and confidentiality of
genetic data. In this paper, we interpret the concept
of biosafety rather broadly, considering the issues
typical of allied industries. Biosecurity and biosafety
are directly related to ensuring environmental secu-
rity, marine security, food security and outer space
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security. The researchers paid attention to the issue
of legal regulation of ensuring environmental, bio-
logical, and food safety. Due to this fact, it is hard to
do so with regard to the causal link between the acts
(bioterrorism) of state agencies, the violation of the
principles of international law, standards of human
rights and the consequences that occurred. It is not
clear from the text of the BTWC Convention which
international organ/body can investigate such acts
in international affairs and which norm of interna-
tional law directly should be applied.

DISCUSSION AND CONCLUSIONS. Following
a review of the content, the authors raise possible
problems, strategies, suggestions and guidelines for
ensuring biosafety in international law. The authors
conclude that near future new categories of weapons
of mass destruction appear in the world, moreover,
genetic weapons should be classified as weapons of
mass destruction, along with chemical, biological,
bacteriological, and nuclear weapons. Technological
developments will trigger the issues of fundamental
principles in current international law. The authors
came to the conclusion about extension of the uni-
versal jurisdiction of the International Criminal
Court in case biological and genetic weapons are
used. The authors encourage the complement to the
international legal regulation the necessity to adopt
a Protocol to the Biological and Toxin Weapons

Convention (BTWC), establishing an international
control mechanism for verifying prohibitions on the
development, production, and stockpiling of biologi-
cal weapons is obvious. The Convention on the Pro-
hibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on their Destruc-
tion adopted in 1993, which contains a mechanism
for verifying compliance with the prohibitions of the
Convention, can be considered a precedent for the
effective regulation of the circulation of hazardous
substances all over the world.

KEYWORDS: biosafety, cyberbiosecurity, mo-
lecular weapon, genomic sovereignty, biobanking,
biocrimes, genomocide, bioterrorism, States re-
sponsibility, human rights, forensic biotechnology,
international criminal law, legal concept, Biological
and Toxin Weapons Convention of 1971, Interna-
tional Criminal Court
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A.A. aHenbsaH, E.E. Tynaesa

NMPOBJIEMblI BUOBE3OMNMACHOCTUB
COBPEMEHHOM MEXAYHAPOAHOM

NMPABE

BBEJEHMUE. IIpedcmasnennas cmamovs nocesuse-
HA aKMYyanvHoli meme CO8peMeHH020 MexcOyHaApPoo-
H020 npasa - 6uobe3onacHocmu. A6mopul novlmatom-
¢ pasobpamvcst 6 codepicanuu 6uobe3onacHocmu,
damv ee npasosoe onpedesnieHue, paccmompems npo-
6niemvlL 6u0be30nACHOCU 6 achekme 0meemcieeH-
HOCMU 20Cy0apcme 3a npumeHeHUe OU0N02UHECK020
opy#us. B cmamove ananusupyromcs Hosvie npaso-
8vle MeHOeHUUU 6 obecnedeHUu Mer0yHApOOHOU
6uobezonacHocmu. Aemopul cmamvu, cocpedomo-
Y6 c60e BHUMAHUE HA NPABO6bIX Npobremax, pac-
CMAMPUBAIOM 60NPOCHL NPUMEHUMOCIU K Guocpepe
pyHOAMEHMANLHDIX  NPUHUUNOE  Oelicmeyouiezo
MeXOyHapoOHoeo npasa (NPUHUUN HenpumeHeHus
CUTbL, NPABO 20CYOAPCINE HA CAMOOOOPOHY 6 criyHae
buonozuUeckoll amaxu, NPUHUUN MUPHO20 paspeude-
HUS MeHOYHAPOOHbIX CNOPOS, NPUHUUN HeeMeula-
menbcmea 60 BHympeHHue dena 20cyoapcms u op.). B
cmamove 0aemcst 0030p MAKUX HOBbIX U006 CYBepe-
Humema, Kkak OuocysepeHumem, KubepcysepeHu-
mem, KubepOuocysepeHumem 1 2eHOMHbLLL CyéepeHu-
mem  eocyoapcme;  AHANIUSUPYecS  NPA606AS
KOHUENUUs ~ MeXOyHAPOOHbIX — OuonpecmynneHuil
(eeHomoyud); Oaemcs npasosas xapakmepucrmuka
nouamuii "6uomeppopusm”, "6uoazpeccus”, "6uono-
numuka” u "6uosxoHomuka". A6mopol UCX00AM U3
He00X00UMOCU WUPOKO20 MONKOBAHUSL NOHAMUS
«bu06e30nacHocmv».

MATEPUAJIbI U METO/BI. Omnupuueckyto 6a3y
UCCTIe008aHUS COCTNABUNU MeXOYHAPOOHbLe 002060-
poi, pesontoyuu ITenepanvroti Accambneu OOH, ma-
mepuanvl MexoynapooHozo yeonoeHozo cyoa, Ko-
Mmuccuu mexoyHapooHozo npasa. Teopemuueckoti
OCHOB0Il cmambvli A6/ITHOMC MPyobl OmeuecneeH-
HOIX U 3apyOexcHbIX ydeHblx 6 001acmu MexoyHa-
POOHO20 2ymanumapHozo npasa. B cmamve ucnonv-
3ytomcs o0ujeHayuHvle U CHeyuanvHvle Mermoobl
NO3HAHUS (AHANU3A U CUHME3a, CUCeMHDLL, Pop-
MAbHO-NPABO6OTL, CPABHUMENLHO-NPABOBOT, UCTNO-
PUKO-1pasosoti u duanexmuueckui).
PE3YJIbTATbI MCCJIEHJOBAHW. Pesynvma-
mvl  NPOBeOEHH020  UCCTIE008AHUS  NO3B0NUU
NpUiimu K 6v1600Y, MO HECMOMPS HA CYU4ECBY10-
Wuti 8 MexOyHaApoOoHoM npase 3anpem OuonozuYe-
CK020 U MOKCUHECKO20 OPYHUS, 0Cmaemcs Hepe-
WEHHbIM  60NPOC O CO30AHUU  MeHOYHAPOOHO20

68

MexaHu3ma KOHMPOJIA 3a 3anpemom ezo paspabom-
KU, NpoU3600cmea U HAKONIeHUS, 0 NOTHOMOYHOM
MeHOYHAPOOHOM Opeare No PAccne008aHU0 aKmos
buomeppopusma, a makie 0 NPUMEHUMOU K ma-
KUM Clyuasm Hopme mexoyHapooHozo npasa. Ha
MeHOYHAPOOHOM YPOBHE U HAUUOHATILHOM YPOGHE
HEKOMOPbLX 20CYOAPCME He peuieHa npobnema 3a-
npema omoenvHvLX U006 OUOMEOUUUHCKUX UCCTIe-
dosanuil, a maxie 6e30nACHOCMU 2eHOMHDBIX UCCTIe-
008aHUll U KOHPUOEHUUATTBHOCU 2eHerUYecKUX
dannvix. Ilockonvky 6uobesonacHocmv C6A3aHa ¢
aK0/102UHeckoll, NPo00BONLCMBEHHOT U Opy2UMU
sudamu 0e30nNaAcHOCMu U 3ampazusaer 60npocoyl
CMEXCHbIX OMpPacieti, OHA HyHOAemcs 8 KoMneKc-
HOM PACCMOMPEHUY U WUPOKOM 1MONKOBAHUU.

OBCYJKIEHVE U BbIBOJIBI. B cmamve npeona-
2aOMCT  BO3MONHbIE — MEHOYHAPOOHO-NPABOBLLE
MepvL no obecneuenuro 6uobe3onacHocmu. Aemopol
NpUxo0am K 61600y, umo 6 Onuxcaiiuiee epems 6
Mupe HApAOy ¢ XUMUHeCKUM, OUONI0ZUUeCKUM, 0aK-
MePUONo2UHeCKUM U SOEPHBIM OPYHCUEM MOKEM 1o-
A6UMbCA HOBbIIL 6U0 OPYHUS MACCOB020 NOPAKHE-
HUs - eeHemuueckoe opyxue. TexHonoeuueckue
docmusieHus 6 amoii cpepe nosénexym 3a coboti He-
06x00uMOcmy paspabomky HOBbLX HOPM MeHOYHA-
POOHO20 npasa. Amopvl nonazarwm HeobXo0uMbvim
pacuupums yHueepcanvHyo opucoukuuro Mexioy-
HAPOOHO20 Y207106H020 CYOA 6 CTyHae NPUMEHEeHUs
0U07102UH1ECKO020 U 2eHEMUYECK020 OPYHCUS, A MaKHe
npunsamo IIpomoxon k Konsenyuu o 6uonoeuyeckom
u mokcunrom opyscuu (KbTO), yemanasnusarousuii
OdeticmeeHHbIll MeXOYHAPOOHDBLTL KOHMPONbHBILL Me-
XAHU3M NPOBEPKU 3aNpermos Ha paspadomxy, npous-
800CM60 U HAKON/EHUE OUOI02UHECK020 OPYHUS U
00pauyeHUss ONAcHbLX 6eULECNE N0 BCEMY MUDY.

KITIOYEBDBIE CJIOBA. Buobesonactocmo, Kubep-
6106e30nAcHOCMb, MONEKYNIAPHOE OpyHUe, 2eHOM-
HoLTi cysepeHumem, 6UOOAHKUHe, OUONpectynieHus,
2eHOMOUUO, OUOMEPPOPU3M, OMEENCINBEHHOCHD 20-
cyoapcmea, npasa uenosexa, cy0ebHass 6UOMexHosO-
2Us, MeHOYHAPOOHOe Y207I06HOE NPABo, NPA606aAs
KoHuyenuus, Koneenyus o 6uonoeu4eckom u mokcuH-
Hom opyxuu 1971 e., MexoyHapooHuiii y207106Hbii
cyo
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VI OUTUPOBAHWMA: [Tanenban A.A., Iynse-
Ba E.E. 2022. ITpo6rembl 61106€30macHOCTI B COBpe-
MEHHOM MEXJYHapOJHOM IpaBe. — Mockosckuil
HypHan mexcoyHapoorozo npasa. Ne2. C. 66-84. DOL:

1. Introduction

hese days, new problems and threats to hu-

manity have arisen at the global, interna-

tional, regional, and national levels. Research
and development in modern areas of biotechnology,
including human enhancement (CRISPR-Cas9) and
the use of genetic weapons', may change the nature
of war and international politics. Genetic weapons
should be classified as weapons of mass destruc-
tion, along with chemical, biological, bacteriologi-
cal, and nuclear weapons. Molecular weapons are
likely to become reality soon enough?®. According to
experts, the biotechnological revolution in military
affairs will bring immense power to technologically
advanced States, but it will also raise many questions
about what should be considered a just war in the
view of international humanitarian law. On top of it,
technological developments will trigger the issues of
fundamental principles in current international law
(the principle of neither use of force nor threatening
to use it, the right of States to self-defense in case of a
bioattack, the principle of the peaceful settlement of
international disputes, the principle of non-interfer-
ence in the internal affairs of States, arms control, and
responsibility). New types of sovereignty will surely
appear [Kelsen 1950:256; Janis 1993:151]°. These

https://doi.org/10.24833/0869-0049-2022-2-66-84

A6m0pbl 3as8614910m 00 omcymcmeuu KOH{ﬁ/ZuKma
uHmepecos.

are biosovereignty*, cyber sovereignty [Lauren et al.
2019], cyberbiosovereignty, and genomic sovereign-
ty of States [Kalinichenko, Nekoteneva 2020]. It will
be necessary to fit international biocrimes (genomo-
cide)® into international criminal law and build up
the legal classification of bioterrorism, bioaggression,
biopolitics, and bioeconomics. We will have to think
about the legal regulation of post-genomic technolo-
gies, the biobanks of States’ populations, ensuring
individual biosafety’, and the biosafety of the State.
It is also urgent to ensure the safety of genomic re-
search and confidentiality of genetic data as well as to
codify international law in the field of bioethics (e.g.,
to adopt a bioethical code). Much attention must be
paid to human rights protection (the right to life, the
prohibition of torture, the right to private and fam-
ily life, the prohibition of discrimination, etc.). In the
presented paper we won't go into the definition of
each term but it will be introduced in upcoming re-
search papers.

So far, the problem of banning certain types of
biomedical research has not been solved in some
States and at the international level [Kalinichenko,
Nekoteneva 2020]. In this paper, we interpret the
concept of biosafety rather broadly, considering the
issues typical of allied industries. The legal concept
of biosafety should include also issues on genetic en-

Moscow Journal of International Law « 2 « 2022

' Genetic weapons is a hypothetical type of mass destruction weapon, resistant to environmental influence or any medical
treatment which could preferentially target people of specific ethnicities or people with specific genotypes.

2 In last movie of 2021 about James Bond («No time to die») was presented new type of bioweapon when the people be-
come the weapon. In a scenery, the terrorists had obtained access to a novel biological weapon, nanobots that act like a virus,
spreading from person to person.

3 There is a very common view in theory and practice that any international obligation limits sovereignty, or even that inter-
national law and sovereignty are incompatible.

4 Sovereignty and Law: Between Ethics and Politics A Conex Marie Sktodowska-Curie Research Project Critiquing Sovereign
Violence: Law, Biopolitics, Bio-juridicalism. Edinburgh: Edinburgh University Press, 2019.

5 Genomocide is a new type of crime against humanity, it is an act perpetrated with the intent to destroy DNA, in whole or in
part, an ethnic and racial group through novel methods of genetic engineering and biotechnologies.

¢ Biosafety describes the containment principles, technologies and practices that are implemented to prevent the unin-
tentional exposure to Biological agents and toxins or their accidental release. See: World Health Organization: Biorisk man-
agement: laboratory biosecurity guidance. 2006. URL: https://apps.who.int/iris/bitstream/handle/10665/69390/WHO_CDS_
EPR_2006.6_eng.pdf?sequence=1&isAllowed=y (accessed 21.01.2021). “The assignment of an agent to a biosafety level for
laboratory work must be based on a risk assessment. Such an assessment will take the risk group as well as other factors into
consideration in establishing the appropriate biosafety level. For example, an agent that is assigned to Risk Group 2 may
generally require Biosafety Level 2 facilities, equipment, practices and procedures for safe conduct of work”. World Health
Organization: Laboratory biosafety manual. 3rd ed. 2004. URL: https://apps.who.int/iris/rest/bitstreams/51002/retrieve (ac-
cessed 21.01.2022).
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gineering, bioethics, neuroscience, food and water
security, nature-based solutions to climate, health is-
sues, sustainable livelihoods, environmental law, law
of the sea, international space law and etc.

Today, we are witnessing a dynamic develop-
ment of a multi-disciplinary field called cyberbios-
ecurity. It combines cybersecurity, biosecurity’, and
cyber-physical systems security in the context of
biological systems [Murch et al. 2018]. For instance,
biosecurity and biosafety are directly related to en-
suring environmental security since environmental
biotechnology aims at the optimal use of nature in
the form of plants, animals, bacteria, fungi, and al-
gae used to produce renewable energy, foods, and
nutrients through a synergetic integrated cycle when
wastes left from one process become raw materials
for another process. Meanwhile, the use of biotech-
nologies, rapid industrialization, and urbanization
are extremely detrimental to the environment, con-
tributing to natural resource depletion. There is a
close link between environmental and food security.
The latter has triggered increasing concerns about
the use of GMOs. In the international law of the sea,
the novelty of recent years is the term marine genetic
resources [Anisimov, Gulyaeva 2022:164-179]. Ma-
rine genetic resources have been the topic for discus-
sion at the UN forums. Participants have noted that
large private pharmaceutical companies extract and
exploit natural resources not for scientific research
aimed at the benefit of mankind, but for commercial
purposes and profits. Thus, some authors mentioned
that marine biosecurity stands away from other
types of security and safety because its purpose is to
preserve biodiversity on our planet [Campbell et al.
2018].

States need to cooperate closely to prevent and
suppress bioterrorism. Besides, they need to coordi-
nate their joint efforts and actions in the fight against
new types of biological threats. Otherwise, it will

be impossible to maintain world peace and ensure
international biosecurity and biosafety. Under the
auspices of the UN Secretary-General, a mechanism
has been established to investigate alleged biological
attacks. Alongside this, efforts are being made to cre-
ate a reliable international laboratory network that
will provide forensic support (forensic biotechnol-
ogy) to such investigations. Currently, the efficiency
of laboratories, detecting genetic modifications, is
not always optimal, but the laboratory network can
be strengthened through additional tools and tech-
nologies. In addition, the International Criminal
Police (Interpol) report of 2021 pays attention to
COVID-19 and biomedicine factors while assessing
threats to the international community. Consider-
ing the possibility of significant casualties, Interpol
has developed a strategy to prevent crimes, involving
biomaterials in the field of biosecurity and biosafety.
Ultimately, a bioterrorism incident pre-planning and
response guide has been issued.

There are still other urgent issues. An interna-
tional control mechanism for monitoring the non-
proliferation of biological weapons has not been
established yet. The Protocol to the Biological and
Toxin Weapons Convention (BTWC) has not been
adopted®. Nonetheless, the Bush Administration
stated back in 2001 that the adoption of the Protocol
poses a threat to confidential business information of
American pharmaceutical companies’.

However, issues of developing joint practical
measures to prevent threats to national, regional, and
international security related to the impact of haz-
ardous biological factors are being discussed at the
intergovernmental level. For example, the Secretar-
ies of the Security Councils of the Collective Security
Treaty (CSTO) countries at a meeting in Dushanbe
agreed to develop measures to prevent biological
threats'*. Within the framework of the CSTO, a draft
Convention on Biosafety is being developed''.

7 Biosecurity describes protection, control and accountability for valuable biological materials (VBM, see definition below)
within laboratories, in order to prevent their unauthorized access, loss, theft, misuse, diversion or intentional release. See:
World Health Organization: Biorisk management: laboratory biosecurity guidance. 2006. URL: https://apps.who.int/iris/bit-
stream/handle/10665/69390/WHO_CDS_EPR_2006.6_eng.pdf?sequence=1&isAllowed=y (accessed 21.01.2021).

& “Each State Party to this Convention undertakes never in any circumstances to develop, produce, stockpile or otherwise
acquire or retain:

1. Microbial or other biological agents, or toxins whatever their origin or method of production, of types and in quantities that
have no justification for prophylactic, protective or other peaceful purposes;

2. Weapons, equipment or means of delivery designed to use such agents or toxins for hostile purposes or in armed con-
flict”. See: Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and
Toxin Weapons and on their Destruction. 1972. URL: https://legal.un.org/avl/ha/cpdpsbbtwd/cpdpsbbtwd.html (accessed
21.01.2021).

° The Biological Weapons Convention: Status and Implications. June 5, 2001. URL: https://www.govinfo.gov/content/pkg/
CHRG-107hhrg80137/htmIl/CHRG-107hhrg80137.htm (accessed 21.01.2022).
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Thus, at the end of 2020, Federal Law on Biosafe-
ty in the Russian Federation was adopted'”. The law
regulates activities aimed at ensuring biosecurity
in Russia. Before the law was adopted, there were
no conceptual tools in Russian legislation, defining
what must be done to ensure the biosafety of citizens.
The Law provides for measures to prevent terrorist
attacks and sabotage through the use of biological
weapons®. There are at least 30 facilities in the Rus-
sian territory that potentially can pose chemical or
biological hazards.

In 2021, the Russian scientific community en-
larged the list of scientific specialties with four new
groups of academic branches. These are computer
science and informatics, biotechnology, subsurface
use and mining sciences as well as cognitive sci-
ences'’. This proves that the issues of this type are
especially significant for the foreign and domestic
policies of the Russian Federation.

2. On the Issue of Expanding the Legal Concept
of Biosafety

Maintaining biological security is an important
task of the world community. With increasing glo-
balization, it is becoming especially relevant due to
the threats posed by infectious diseases and their
pathogens. Hazards of this type are becoming com-
prehensive in the modern world. Until recently, the
main content of biosafety was mainly related to the
issues of sanitary and epidemiological welfare of the
population. At the modern stage of the evolution of
views, biosafety is characterized by a significant ex-
pansion of its main content.

The classification of biological threats currently
includes a list of dangerous biological factors of natu-

ral origin. These are infectious diseases, which can be
emerging, returning, new, emerging in new territo-
ries, and feral herd infections. There are also artificial
threats caused by human professional activities, e.g.
complication and intensification of research, uncon-
trolled release or spread of living organisms that can
affect ecosystems in unknown ways, an increase in
the number of biologically hazardous facilities with
maximum permissible or completely exhausted tech-
nical and technological resources as well as accidents
at facilities where people are working with pathogens.

Special importance is given to biological threats
related to the deliberate use of pathogenic biologi-
cal agents (bioaggression®, bioterrorism, ecological
wars). It is the least controlled type of threat. That is
why, according to many experts, such hazards consti-
tute the greatest danger to humanity. Leading experts
in the field of biosafety and biosecurity also predict
the emergence of fundamentally new threats associ-
ated with advanced biotechnologies and the creation
of biological (molecular) weapons.

The need for continuous development of the bi-
osafety system, noted by many experts, is obvious.
Thus, biosafety, being an extensive field of activity in
the current context, has also become a separate field
of knowledge, which combines practice and theory of
human protection against dangerous biotic factors.

3. International Criminal Law: Criminaliza-
tion of Bioterrorism in International Law

According to UN international experts and the
Biological and Toxin Weapons Convention of 1971,
modern genetic engineering is deemed to be a threat
in terms of genome editing. To detect a genome edi-
tor, tools are being developed that can analyze the

19 CSTO countries agreed to develop measures to prevent biothreats. — [zvestiya. April 29, 2021. (In Russ.). URL: https://
iz.ru/1158527/2021-04-29/strany-odkb-dogovorilis-vyrabotat-mery-po-predotvrashcheniiu-biougroz (accessed 21.01.2022).
" The Collective Security Strategy of the Collective Security Treaty Organization till 2025 was approved by the Collective Se-
curity Council of the Collective Security Treaty Organization on October 14, 2016. The instrument contains provisions aimed at
strengthening the regime of the Biological and Toxin Weapons Convention, including the promotion of the initiative to make
all the member states ensure full transparency of their biological activities outside their national territories.

12 The State Duma of the Russian Federation Adopted a Law on Biological Safety. — Oreanda.ru. December 24,2020. URL:
https://www.oreanda.ru/en/gosudarstvo/the-state-duma-of-the-russian-federation-adopted-a-law-on-biological-safety/ar-
ticle1351588/

13 Biological and toxin weapons are either microorganisms like virus, bacteria or fungi, or toxic substances produced by living
organisms that are produced and released deliberately to cause disease and death in humans, animals or plants. See: World
Health Organization: Biological Weapons. URL: https://www.who.int/health-topics/biological-weapons#tab=tab_1(accessed
21.01.2022).

* New specialties appeared in Russia with the award of academic degrees. — Rbc.ru. April 10, 2021. (In Russ.). URL: https://
www.rbc.ru/society/10/04/2021/607167f39a794766130f7984?from=materials_on_subject (accessed 21.01.2022).

> The definition of aggression has been fixed by the General Assembly Resolution of 14 December 1974. URL: https://legal.
un.org/avl/ha/da/da.html (accessed 21.01.2022).
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pathogen genome for indicators of genetic engineer-
ing. The IARPA Finding Engineering-Linked Indi-
cators (FELIX) project aims to develop new experi-
mental and computational tools for this purpose’®.
To establish the identity of the genome editor is an-
other problem since finding out that the organism
has been created through genetic engineering and a
certain kind of modification does not mean that it is
also easy to detect the one who has done it. Differ-
ent specialists can be involved in the process: from
people working in medical laboratories to university
research teams, industrial laboratories, and state-
owned enterprises, producing biological weapons.

Modern scientific methods of genome editing
provoke big concerns due to the possibility of abuse
by States or terrorist organizations. Many medical
techniques threaten human biosafety and biosecu-
rity. For example:

1.  The creation of more dangerous pathogens
and their use for criminal purposes. The unsafe stud-
ies of existing pathogens, which are dangerous to hu-
man health;

2. The risk of developing new pathogens or
agents capable of causing cancer and other diseases;

3. New directions in immunotherapy, cell ther-
apies, and enhanced viral clearance. The improved
manufacturing of biologically active substances in
biopharmaceuticals, biosynthesis, and bioproduc-
tion, which can potentially be used as weapons of
mass destruction;

4.  Changes in the personality traits of future
mankind's generations that are not consistent with
the goals of the healthcare system.

4. Extension of the Universal Jurisdiction of the
International Criminal Court in Case Biological
and Genetic Weapons Are Used

In the international law theory, the use, develop-
ment, production, or stockpiling of biological weap-

ons by any person, including diplomatic agents and
heads of States, is considered an international crime
punishable through the universal jurisdiction. That
is because biological weapons (weapons of mass de-
struction) are considered to be hostis humani generis
(the enemy of mankind). Moreover, the use of bio-
logical/genetic weapons by a State or a terrorist or-
ganization is subject to criminal punishment under
international humanitarian law and international
criminal law in the context of combating terrorism.
If a State (directly or through financing terrorist at-
tacks) uses biological weapons against the civilian
population, it is considered a war crime and, de-
pending on the nature of the biological attack, poten-
tially a crime against humanity'®. However, the use
of biological weapons by terrorists is already a crime
under the criminal legislations of all the State Parties
to the UN Convention for the Suppression of Ter-
rorist Bombings (1997)". The current international
legal order is based on the fundamental international
law principles (jus cogens norms). In practice, if bio-
logical weapons are used, this may be perceived as
the violation of the prohibition on the use of force or
the threat to use it in accordance with Article 51 of
the UN Charter®. The right to self-defense should be
used if necessary, and the measures taken should be
proportionate, i.e. they should not go beyond what
is required to repel aggression. The use of force or
the threat to use force in violation of the UN Char-
ter provisions is illegal. The Declaration of 1987 pro-
claims that “no consideration of whatever nature
may be invoked to warrant resorting to the threat or
use of force in violation of the Charter”*'. Article 5 of
the UN General Assembly Resolution 3314 (XXIX)
of 1974 states the following: “a war of aggression is a
crime against international peace. Aggression gives
rise to international responsibility”.

Moreover, the prohibition of the use of biologi-
cal weapons is a norm of customary law. The use of
biological weapons is prohibited. The International

6 JARPA: Finding engineering-linked indicators. URL: https://www.iarpa.gov/index.php/research-programs/felix (accessed
21.01.2022).

7 The Harvard Sussex Program on CBW Armament and Arms Limitation has put this idea forward in its draft convention crimi-
nalizing the development, acquiring, stockpiling, storage, transfer, possession, and use of biological or chemical weapons.The
use, development, or possession of biological weapons might be considered as a crime under international law, taking into
consideration the universal jurisdiction principle.

'® This conclusion stems from the principle of civilian population immunity from attack under international humanitarian law,
but not from the principle of criminalizing the use of biological weapons.

% The International Convention for the Suppression of Terrorist Bombings. 1997. URL: https://www.un.org/law/cod/terroris.
htm (accessed 21.01.2022).

2 The UN Charter. URL: https://www.un.org/en/about-us/un-charter/full-text (accessed 21.01.2022).

2 The Declaration on the Enhancement of the Effectiveness of the Principle of Refraining from the Threat or Use of Force in
International Relations. 1987. URL: http://www.worldlii.org/int/other/UNGA/1987/25.pdf (accessed 21.01.2022).

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022

72



Andrey A. Danelyan, Elena E. Gulyaeva

INTERNATIONAL SECURITY LAW

Committee of the Red Cross has codified this prohi-
bition as a customary rule of international humani-
tarian law.

We should pay attention to the amendment to
article 8 of the Rome Statute of the International
Criminal Court (Weapons which use microbial or
other biological agents, or toxins). On 14 December
2017, at its 12th plenary meeting, the Assembly of
State Parties to the Rome Statute of the International
Criminal Court adopted by Resolution ICC-ASP/16/
Res.4, in accordance with paragraphs 1 and 2 of ar-
ticle 121 of the Rome Statute of the International
Criminal Court, an amendment to article 8 in order
to insert new articles 8-2-b)xxvii) and 8-2-e)xvi) re-
lating to weapons which use microbial or other bio-
logical agents, or toxins. The amendment includes an
article defining the use of weapons containing mi-
crobial or other biological agents or toxins as a war
crime.

Thus, the proposal to criminalize the use of bio-
logical weapons by States or terrorist organizations
is based on the existing principles, which condemn
and criminalize such behavior. The proponents of the
proposal seek to directly and explicitly criminalize
the use, possession, and unauthorized development
of biological weapons by any person. Nevertheless,
there is a question: will such a provision in interna-
tional criminal law have a significant impact on the
position of States and terrorist organizations, re-
garding their possession of biological weapons? The
international criminal law practice in such areas as
armed conflicts and the acts of torture shows that the
deterrent effect of criminalizing certain governmen-
tal or individual behavior is very small.

5. International law and control over the non-
spread of infectious diseases worldwide

The issue of the potential proliferation of biologi-
cal weapons and bioterrorism is a great concern at
the international level as well as the crisis of the glob-
al healthcare system. In this regard, the international
specialized agencies of the UN (WHO, WTO) are
revising international rules in the field of healthcare.
They are also trying to establish prohibitions and re-
strictions in international trade law. Restrictions on
trade between countries are allowed when there is

convincing scientific evidence that the cross-border
movement of certain goods is dangerous and infec-
tious diseases can be spread®.

Currently, there is a sufficient body of legislation,
protecting the genomic dignity of a person and es-
tablishing responsibility for the illegal behavior of
genome editors as well as the persons who have con-
sented to such manipulations with the genome. Such
people are also responsible to future generations who
will get an edited genome, which they will probably
not be willing to have. In recent years, courts have
heard a number of well-known cases related to pat-
ent disputes over breakthrough biotechnology for
human genome editing (CRISPR-Cas9). The court
practice indicates that the desire to obtain the legally
fixed status of the genome modification technology
inventor is often not about scientific ambitions and
a careful attitude to genomic sovereignty. It is mostly
about commercial interests in promising technol-
ogy. Given these circumstances, in the future, it may
be necessary to revise patent legislation at national
and international levels in order to protect public
health.

6. Issues of Development and Use of Biological/
Bacteriological and Toxin Weapons by States and
Individuals in the Context of Terrorist Attacks

Terrorism is one of the most serious concerns, af-
fecting most countries of the world. The use of non-
conventional weapons by individuals and terror-
ist organizations is a global threat [Gronvall 2012].
Therefore, special safeguarding of biological and tox-
in materials, which can be used for making a weapon
of this kind, is extremely necessary.

A bioterrorism attack is the deliberate release of
viruses, bacteria, or other germs (agents) used to
cause illness or death in people, animals, or plants.”
The biggest danger is that the inflicted damage is
hard to control and reveal. With the massive deaths
of animals and people from viruses and diseases,
it may be difficult to identify the true causes since
the strains of germs and viruses, existing objectively
in nature, can be used for terrorist attacks. Distin-
guishing natural outbreaks from artificially created
ones may take some time, and the subsequent iden-
tification of the perpetrators is therefore very com-

22 Marrakesh Agreement Establishing the World Trade Organization. 1994. Annex 1A. Art. XX (b). URL: https://treaties.un.org/
doc/Publication/UNTS/Volume%201867/volume-1867-A-31874-English.pdf (accessed 21.01.2022).
2 Centers For Disease Control And Prevention: Bioterrorism Overview February 28, 2006. URL: https://stacks.cdc.gov/view/

cdc/44106/ (accessed 21.01.2021).
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plicated. In addition, the use of biological and tox-
in weapons was considered to be a highly unlikely
threat until 2001, when terrorists spread anthrax
spores by mail. As a result, 4 people died, 15 people
were injured. Not only the US government, but the
whole world realized the danger of biological terror-
ism. Prior to this accident, the authorities did not be-
lieve that the damage inflicted this way could be so
serious.

Another case of the biological material applica-
tion for terrorist purposes was the use of ricin in the
USin 2013.

Bioterrorism actors can be both terrorist groups
and individuals (“lone wolves”). Bioterrorist attacks
can be delivered in different ways: spraying patho-
genic germs over pastures, infecting water, food, ani-
mals, pastures, etc.

Bioterrorism can be considered a threat or the use
[Trikoz, Gulyaeva, Belyaev 2020] of biological agents
by a person or a group due to political, religious, eco-
nomic, or other ideological motives. Bioterrorism
may be very attractive to criminals because bioter-
rorist attacks are not so easy to detect since viruses
and diseases generated by biological materials are
quite natural. Conventional strains of pathogenic
germs and artificially modified ones can be used as
weapons. The latter case is exceptionally dangerous
because an artificially “improved” virus is strongly
resistant to medicines and vaccines.

A biological attack can inflict very extensive dam-
age. It is obvious that a person intentionally infected
with a dangerous virus can easily infect a lot of other
people because symptoms usually pop up only some
time after the incubation period. The result is a de-
layed reaction of the governmental authorities re-
sponsible for public safety.

States are prohibited from developing, producing,
and storing biological weapons because if they exist
in a particular country, there is an obvious danger
that a terrorist cell may gain access to pathogenic mi-
crobes. Dangerous biomaterials can be stolen from
the laboratory and further used for terrorist pur-
poses. This reason along with other factors prompted
the world community to adopt the Convention on
the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin
Weapons and on their Destruction. The Convention
contains a number of important provisions, ensuring
international biosafety:

- The State Parties undertake to refrain from
a number of actions while dealing with microbial
or other biological agents, or toxins (namely, they
refuse from developing, producing, stockpiling, ac-
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quiring, or retaining such substances). This refers to
quantities that may be used in armed conflicts or any
other violent behavior (Article 1). In addition, the
State Parties are prohibited from all the aforemen-
tioned things with respect to weapons, equipment,
or means of delivery designed to use such agents
or toxins for hostile purposes or in armed conflicts
(Article 1).

- The State Parties undertake not to transfer
to any recipient whatsoever, directly or indirectly,
and not in any way to assist, encourage, or induce
any State, group of States or international organiza-
tions to manufacture or otherwise acquire any of the
agents, toxins, weapons, equipment or means of de-
livery specified in Article I of the Convention (Arti-
cle 3).

- The State Parties undertake, in accordance
with its constitutional processes, take any necessary
measures to prohibit and prevent the development,
production, stockpiling, acquisition, or retention of
the agents, toxins, weapons, equipment, and means
of delivery specified in Article I of the Convention,
within the territory of such State, under its jurisdic-
tion or under its control (Article 4).

It should be noted that the Convention speci-
fies only one way to influence a State Party in case
its activities do not comply with the most important
provisions. Under Article 6 of the Convention, the
UN Security Council may take action against such
a State only if another State has lodged a complaint
with the Security Council. The complaint should in-
clude all possible evidence, confirming its validity.
However, there is no clear legal regulation of how
such evidence can be obtained. Thus, there is neither
a Protocol nor a Resolution that would regulate the
means and methods of verifying the implementation
of the Convention. This may lead to such a situation
where State Parties will be founded only on their
good faith when deciding to abandon biological and
toxin weapons.

Moreover, the Convention is relevant only for
those States that have ratified it. Consequently, its ef-
fect is limited; it is not universal. In fact, a State can
develop, produce, and accumulate biological and
toxin weapons, even if it has signed the Convention
and ratified it. This is what the US and some other
countries are suspected of.

According to the provisions of the Uniting and
Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism
Act of 2001, persons engaged in the development of
biological and toxin weapons are exempt from crim-
inal prosecution provided that such activities are
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properly authorized by the US government*. This
approach contradicts the goals and spirit of both
the Geneva Protocol of 1925 and the Convention of
1971. Thus, the US can engage in the development
of biological weapons contrary to international law.
Meanwhile, there are no tools that could help moni-
tor the activities of States in the field of biosecurity
and biosafety. That is why the international agree-
ments on these issues are, for the most part, useless.

Thus, according to the data published by the Min-
istry of Foreign Affairs of the Russian Federation®,
the US, represented by the Department of Defense
and its affiliates, are operating on the territory of
Georgia (the US Army Medical Research Unit-Geor-
gia). Although the American government claims that
these activities are related to providing assistance in
the development of health services in Georgia, nev-
ertheless, there are facts, which indicate the involve-
ment of American military units. Obviously, mili-
tary assistance is not required for the development
of health services. Note that the Convention of 1971
was ratified by Georgia, and, consequently, there are
concerns that Georgia is violating the norms of inter-
national law by allowing the US actors to operate at
the Lugar Research Center.

Another important factor is the lack of a precise
list of biological materials covered by the Conven-
tion. Its provisions are too broad and it is unclear in
what way and by what criteria one should determine
the possible purposes of using the materials [Merri-
am 2014]. For example, when working with smallpox
infection in the laboratory, it is possible to refer to
the development of a vaccine. In fact, the modifica-
tion of this virus may be carried out in order to de-
velop biological weapons. It is difficult to determine
what the minimum required volume is for conduct-
ing peaceful experiments in search of a vaccine. The
danger is in the fact that a relatively small amount
of infected biomaterials may pose a threat to people.

The development and adoption of a legally bind-
ing Protocol, supplementing the Convention has

been hindered by the US since 2001. Russian repre-
sentatives propose to adopt a Protocol in compliance
with the Convention through an institutional frame-
work for its implementation, but the UK and the US
insist on involving existing international organiza-
tions (WHO and others) in monitoring the imple-
mentation of the Convention provisions. The adop-
tion of the Protocol, which Russia insists on, would
possibly make the activities carried out at biological
facilities more transparent. Dangerous biological
strains are rather unique. This fact makes it hard to
trace operations with biologically hazardous mate-
rials since, unlike chemical weapons, firearms, and
other types of weapons, biological strains are danger-
ous even in very small amounts.

The danger of developing and accumulating bio-
logical weapons and toxins is also manifested in the
fact that pathogenic strains may leak from a labora-
tory. In 1979, this happened in Sverdlovsk. Although
anthrax spores were not used in the laboratory to cre-
ate biological weapons, their leakage was extremely
dangerous, 66 people died*.

Of particular importance is the Security Council
Resolution 1540 (2004), which substantially comple-
ments and expands the provisions of the Conven-
tion in the field of non-use of biological weapons .
According to the Resolution, States are responsible
for controlling the risks stemming from biologi-
cal and nuclear threats where non-State actors are
involved. Although the Resolution is not specifi-
cally related to combating terrorism, countering the
threat of terrorism is implied. Non-State actors can
be individuals (“lone wolves”) and groups (terrorist
organizations).

The Resolution implies the development of ap-
propriate national regulatory legislation if it is still
absent, or the improvement of the legislation if it
already exists. The document calls for the coopera-
tion of States in achieving the main goal that is to
suppress crimes related to chemical, biological, and
nuclear materials, which constitute a security threat.
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24 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001. P. 115. URL: https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.pdf (accessed 21.01.2022).

% Ministry of Foreign Affairs of the Russian Federation: The comment from the Information and Press Department of the Rus-
sian Foreign Ministry in connection with the US report on compliance with agreements and obligations in the field of arms
control, disarmament, and non-proliferation. July 4, 2020. (In Russ.). URL: https://www.mid.ru/web/guest/kommentarii_pred-
stavitelya//asset_publisher/MCZ7HQuMdqBY/content/id/42072014#4 (accessed 21.01.2022).

% Kupferschmidt K. Anthrax genome reveals secrets about a Soviet bioweapons accident. — Science.org. August 16, 2016.
URL: https://www.science.org/content/article/anthrax-genome-reveals-secrets-about-soviet-bioweapons-accident (accessed
21.02.2016).

Z Resolution 1540 (2004) adopted by the Security Council at its 4956th meeting, on 28 April 2004. URL: https://www.un.org/
ga/search/view_doc.asp?symbol=S/RES/1540%20(2004) (accessed 21.02.2016).
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Thus, the Resolution contains three essential provi-
sions:

- States are prohibited from providing sup-
port to non-State actors that attempt to illegally deal
with nuclear, chemical, or biological weapons and
their means of delivery (this is the first international
instrument, establishing control over transporting
biohazardous objects) Merriam 2014:28].

- Harmonization of national legislations on
control over chemical, biological and nuclear weap-
ons.

- Supervision and control over the circula-
tion, transportation, and use of biological, chemical,
and nuclear materials by non-State actors.

For the fullest implementation of Resolution
1540, Resolution 1977 (2011) was adopted®. Under
Resolution 1977, international, regional, and sub-
regional organizations are also involved in the fight
for the non-proliferation of chemical, biological, and
nuclear weapons by assisting the 1540 Committee®.

7. Interpol’s Activities to Ensure Biosecurity

It is no secret that the process of globalization
has lots of positive aspects. These are the reduction
of costs and expenses, modernization and develop-
ment of production, spurring and development of
advanced technologies, States and peoples are get-
ting together, etc. But there are also negative points:
environmental and demographic challenges, inter-
national crime, etc.

In the 21* century, there is a steadily rising trend
towards the emergence of natural infectious agents
with new properties. These properties are the re-
sult of frequent, extensive, and rapid natural genetic
mutations, occurring due to various globalization
processes: climatic disturbances, a significantly in-
creased flow of people, biomaterials, agricultural
products all over the world, etc.

Under these circumstances, international coop-
eration to combat criminal activities in the area has
become especially relevant. One of the oldest ex-
amples of such cooperation is Interpol, uniting 194
countries™.

Since 2005, Interpol has been implementing a
progressive Bioterrorism Prevention Program. Its
main goal is to help all its 194 member countries
realize the threats and risks associated with biologi-
cal materials used as weapons. The initiative was the
result of the anthrax attacks in the US in the fall of
2001.

The first global conference on the prevention of bi-
oterrorism was held in March 2005 in Lyon (France).
It attracted a large global audience of high-ranking
law enforcement officials. The problem faced by In-
terpol was how to ensure work on biosafety within
the legal framework and the Interpol’s Constitution.
The first step was to assemble a group of experts from
the countries where law enforcement agencies had
gained sufficient experience in combating terrorism.
The first meeting of the experts took place in 2006.
There were representatives from the US, the UK, Aus-
tralia, and Canada. The meeting was also attended by
non-governmental experts from the American Cent-
ers for Disease Control and Prevention (CDC) and
the Robert Koch Institute (RKI, Germany).

Bearing in mind the possibility of enormous hu-
man casualties, Interpol has developed a strategy to
prevent biomaterial crimes, relying on biosecurity
and biosafety techniques. As a result, the Bioterror-
ism Incident, Pre-Planning and Response Guide was
issued. Biological weapons are classified as weapons
of mass destruction because they can trigger panic
among the population, enormous human casualties,
and economic losses?".

In the context of the biosafety issue and the in-
volvement of Interpol in ensuring biosafety, the ver-
sions, publicized mostly by the media, about the ar-
tificial origin of COVID 19 or “providing support” in
jumping the species barrier and transmitting the dis-
ease from animals to humans are perceived by peo-
ple rather negatively. After all, based on this “news”,
it is possible to conclude that control over biological
laboratories, transportation, and non-proliferation
of the materials for criminal purposes is currently far
from being sufficient.

Although the use of biological materials as weap-
ons was previously very rare, the number of such

% Resolution 1977 (2011) adopted by the Security Council at its 6518th meeting, on 20 April 2011. URL: https://www.vertic.
org/media/assets/nim_docs/Treaty/resolutions/UNSCR1977_EN.pdf (accessed 21.02.2016).

2 BioWeapons Monitor. 2014. URL: http://www.bwpp.org/documents/BWM%202014%20WEB.pdf (accessed 21.01.2022).
30 |CPO-Interpol’s Constitution of 13 June 1956. URL: https://www.interpol.int/content/download/590/file/Constitution%20
0f%20the%20ICPO-INTERPOL-EN.pdf?inLanguage=eng-GB (accessed 21.01.2021).

31 GOST P 22.0.04-95 “Safety in emergency situations. Biological and social emergencies. Terms and definitions” (In Russ.).
URL: https://gostexpert.ru/gost/getDoc/45471 (accessed 21.01.2022).
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cases began increasing. Even false threats can be an
effective way to sow terror among the public.

8. Future Threats and Basic Biosafety Principles

Currently, there is a significant increase in threats
and risks associated with the use of biological mate-
rials for deliberate criminal acts. That is why the issue
of ensuring the safety and security of biological ma-
terials seems more urgent than ever before. Terrorist
groups have become more numerous and organized;
they have stable funding.

In January 2014, a laptop was discovered that
contained a detailed description of how to create bu-
bonic plague bombs, which could be used in public
places to kill and infect civilians.

In November 2014, in Guinea, a minibus, trans-
porting blood samples infected with the deadly Ebola
virus, was stopped by unknown armed persons. The
container was stolen. The robbers had no idea what
was inside, but the case indicated the vulnerability of
infectious biological objects.

It is notable that the Ebola virus is a well-known
biological agent, but it can be atypical. In this con-
text, the outbreak of the Ebola virus infection in 2014
deserves special attention. Previously, the outbreaks
of the dangerous disease ended in the death of a
significant part of infected people. Nonetheless, the
epidemics were very limited in range and effectively
blocked by preventive measures.

At present, the danger of bioterrorism is not com-
parable to the use of explosives as well as chemical or
nuclear weapons. This might lead to the underesti-
mation of the threat in the future. Nevertheless, the
threat, stemming from bacteriological and other bio-
logical weapons, is increasing along with the growth
of instability and the spread of biotechnologies in
States, which directly or indirectly support terrorism.

Regarding the challenges, facing Interpol in this
area, it is also worth focusing on the phenomenon
of homemade biotechnology. In the coming years,
due to the popularity of this hobby and the relative
availability of scientific and technical equipment,
the number of such laboratories may substantially
increase worldwide. This fact will serve as a breed-
ing ground for bioterrorists and various spontaneous
discoveries that can result in human casualties. With

the development of science, opportunities previously
possessed only by large groups and companies are
becoming available to small groups and even indi-
viduals.

Against this background, the Interpol member
countries should make a list of those biological ma-
terials that, in their opinion, should be prioritized as
representing the greatest risk with respect to possible
misuse. It is necessary for further strengthening con-
trol over them.

Among viral infections, the most likely agents
for a terrorist attack are smallpox germs. Although
smallpox has completely died out in natural environ-
ments and smallpox germs are officially stored only
in the USA and Russia, modern synthetic biology
methods make it possible to chemically reproduce
the full-length genome of the virus and introduce it
into a cell culture. Thus, the natural pathogen may
be created. That is why such technologies are strictly
prohibited by the World Health Organization.

Interpol has a special unit for the prevention of
bioterrorism (INTERPOL Bioterrorism Prevention
Unit), which aims to enable law enforcement agen-
cies to prevent, prepare and respond to the deliber-
ate use of bacteria, viruses, or biological toxins that
threaten or cause harm to humans, animals or agri-
culture®.

In addition to drawing up and publicizing intelli-
gence reports on the biological conditions, the offic-
ers of the unit assess the needs of a particular country
or region, providing operational support for relevant
law enforcement activities at the local levels.

In conclusion, it should be noted that criminal
activities on telecommunication networks are in-
creasing. This is especially true for the overlay Dark-
net network. In order to assist law enforcement of-
ficers to detect triggers and indicators of potential
criminal activities related to the access and trade of
biological and chemical materials using the Darknet,
The “Interpol Operational Manual on Investigating
Biological and Chemical Terrorism on the Darknet”
has been developed by a team of experts. It is a refer-
ence document that outlines the basic concepts, best
international practices, as well as techniques and
procedures useful for both investigators and analysts
when conducting investigations on telecommunica-
tion networks.

32 Interpol CBRNE Bioterrorism Prevention Program. URL: https://www.interpol.int/Crimes/Terrorism/Bioterrorism (accessed

21.01.2022).
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9. Legal Aspects of Ensuring Genetic Security
and Safety Within the Biosovereignty of States

In the era of rapid progress in biomedicine and
biotechnology, legal guarantees of the human being
integrity and the protection of patients’ rights are en-
shrined in the Convention for the Protection of Hu-
man Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine (ETS
No. 164) of 1997 (the Oviedo Convention)*. Among
them are the principles of biosafety and voluntary
informed consent to any manipulation with human
genetic materials, including for medical and research
purposes®. Guarantees of respect for human rights
and fundamental freedoms and ensuring freedom of
research were formulated in the UNESCO Univer-
sal Declaration on the Human Genome and Human
Rights of 1997. This document went further than the
Oviedo Convention, emphasizing that a personality
cannot be reduced to his/her genetic characteristics.
The Declaration stresses immutable respect for per-
sonal uniqueness. In the 21% century, everyone has
a fundamental right to respect for their dignity and
subjective rights, regardless of genetic characteristics,
as well as the right to protect their genetic data. Both
principles of confidentiality and non-discrimination
based on genetic characteristics are fixed in Articles
6 and 7 of the Declaration.

Today, millions of people in the world are suf-
fering from serious chromosomal diseases, genetic
mutations, and monogenic disorders (disorders in
the genome structure) such as muscular dystrophy,
cancer, Down syndrome, cystic fibrosis, etc. New
technology of CRISPR-Cas9 genome modification
promises a breakthrough in the treatment of these
diseases. Using this technology, it is possible to mod-
ify any organism on Earth and edit any gene in just
a few hours. On top of it, this will cost no more than
fifty dollars. The new gene-editing technology is of-
ten called gene scissors®.

Potentially, a CRISPR attack can even stop the
development of HIV. Today, scientists have started

working on a CRISPR system aimed at countering
COVID-19. Therefore, commercial and legal inter-
ests in this technology are only increasing. These
interests triggered studies in the field of newly-ap-
peared biolaw and became the ground for patent
wars.

Biolaw regulates an extensive system of legal rela-
tions in the sphere of ecology and sociobiology, bio-
medicine and neurophysiology, genetics and genom-
ics, etc. From the view of biopoliticians [Rae 2019]
and lawyers, these aspects are getting additional
ethical and practical legal shades [Denisenko, Trikoz
2020].

In the modern period, the legal doctrine has
generated a new sub-branch of international biolaw.
This is the legal regulation of genomic studies and
the practice of referring to their results (genomic
law). Genomic law may cover the following areas of
legal regulation: 1) human genetic identity, legal pro-
tection of personal data and anonymity of genom-
ic information; the right not to know your genetic
makeup; big data genomics; genomic security and
legal responsibility; prohibition of genetic weapons
(genomocide); 2) genomic registration and genetic
testing, including gene screening, monitoring, DNA
fingerprinting, and forensic genetic examination; 3)
legal status of persons participating in genomic re-
search; medical, technical, and bioethical aspects
of genomic research, including genetic editing and
genetic engineering; “Genomic Research Code’,
“Nuremberg Code”; 4) provision of services for pro-
cessing, storage and implementation of the genomic
research results; patenting and consumer market,
circulation of genetic data; application of DNA tech-
nologies in genealogy, paleontology, genetic certifi-
cation, gene therapy, biomedicine, sports, etc.

In general, it is believed that bioethics has been
provoked by three aspects: 1) the emergence of a new
paradigm of human rights in the post-war world
and the civil rights movement, embracing the field
of medicine and health; 2) the rapid development
and moral uncertainty in scientific and technological
progress, its consequences for the survival of the hu-

3 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Bi-
ology and Medicine: Convention on Human Rights and Biomedicine 1997. URL: https://rm.coe.int/168007cf98. (accessed
21.01.2022.). On 24 January 2002, the Additional Protocol on Transplantation of Organs and Tissues of Human Origin was
signed in Strasburg. On 25 January 2005, the Protocol to the Convention on Human Rights and Biomedicine, concerning Bio-
medical Research, was added. The Russian Federation is a party neither to the Convention nor to its Protocols.

3 Already at the Nuremberg trial where 23 German medical scientists were accused of conducting cruel and inhuman ex-
periments on prisoners of war, the experiments on a person without his/her voluntary consent were strictly prohibited (the
Nuremberg Principle).

% Clustered regularly interspaced short palindromic repeats, as a genome editing tool, make it possible to delete, add, or
modify DNA sequences [Sontheimer, Barrangou 2015:413-414].
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man race and human well-being as well as concern
about the rights of future generations; 3) problems
of justice in biomedicine and the implementation of
the right to judicial protection and access to medical
services.

It should be noted that a number of medical ser-
vices are criminalized in various countries of the
world (surrogacy, trafficking in human organs, tis-
sues, and cells as well as induced abortions). When
these services are provided illegally, they pose a direct
threat to human biosafety. Taking this fact into con-
sideration, human biosafety should be understood as
the normal functioning of the human body from the
point of physiology, the integrity, and inviolability
of the human body. This might help protect people
from various forms of exploitation directly related to
medical interventions. Biosafety, in our opinion, has
to do with the guarantee and protection of somatic
human rights. Criminal attacks on somatic rights
endanger the biological well-being of the individual.
For instance, E.V. Tarasyants studies in detail the
international legal basis for the protection and pro-
motion of human rights against the backdrop of bio-
medical research and its significance for the system
of human rights generations [Taras'yants 2011].

Over the past decade, there has been a rapid
development of bioethics at the international and
regional levels. As a result, the ECHR has consid-
ered a number of corresponding cases. From time
to time, the ECHR reminds that, under Article 2 of
the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of 1950, the
member States of the Council of Europe are obliged
to protect everyone’s right to life. Moreover, the dig-
nity of the human being must be protected from pos-
sible misuse triggered by scientific progress [Trikoz,
Gulyaeva, Belyaev 2020].

In the 21* century, the problem of human ge-
nome modifications has become one of the most
crucial issues [Montgomery 2018: 16]. Changes in

germ cells (reproductive cells, including human em-
bryos, eggs, spermatozoa, and their progenitor cells)
will be inherited by the patient’s descendants. This
means interference in the lives of future generations
who did not consent to such an invasion of their ge-
nome [Trikoz, Gulyaeva, Belyaev 2020]. This is also
an attack on the very principle of human biological
diversity [Rogers, De Bousingen 1995].

In December 2018, WHO established a global
multi-disciplinary expert panel to examine the sci-
entific, ethical, social, and legal challenges associated
with human genome editing (both somatic and germ
cell)*. The panel is engaged in reviewing the litera-
ture on the state of the research and its applications
as well as societal attitudes towards different uses
of the technology. The expert panel is supposed to
prepare recommendations for WHO on appropriate
oversight and governance mechanisms both at the
national and international levels. The purpose of this
work is to understand how to promote transparency
and trustworthy practices and how to ensure appro-
priate risk/benefit assessments are performed prior
to any decision on the authorization of any gene
modification technologies.

The European Union has adopted a number of
Regulations, covering genome editing”. For example,
Regulation No. 536/2014 of the European Parliament
and of the European Council of April 16, 2014, on
clinical trials on medicinal products for human use
directly prohibits carrying out clinical trials through
gene therapies if they result in modifications to the
subject's germ line genetic identity (Article 90)*.

10. Ensuring Environmental, Biological, and
Food Safety in the Context of GMO foods in the
EU

Food and environmental protection issues are
within the areas of shared competence of the EU and
the member States. We should notice that prepar-
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% WHO establishing expert panel to develop global standards for governance and oversight of human gene editing. —
Healthysoch. December 15, 2018. URL: https://www.healthysoch.com/health/general/who-establishing-expert-panel-to-de-
velop-global-standards-for-governance-and-oversight-of-human-gene-editing/ (accessed 21.01.2022).

3 European Union: Directive 2004/23/EC on setting standards of quality and safety for the donation, procurement, testing,
processing, preservation, storage and distribution of human tissues and cells. URL: https://eur-lex.europa.eu/LexUriServ/Lex-
UriServ.do?uri=0J:L:2007:324:0121:0137:en:PDF (accessed 21.01.2022); Europen Union: Regulation (EC) No 1394/2007 on Ad-
vanced Therapy Medicinal Products; Directive 2001/20/EC on the approximation of the laws, regulations and administrative
provisions of the Member States relating to the implementation of Good Clinical Practice in the conduct of clinical trials on me-
dicinal productsforhumanuse. Art.9.Para. 6. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32001L0020
(accessed 21.01.2022).

3 European Union: Regulation (EU) No 536/2014 of the European Parliament and of the Council of 16 April 2014 on clinical
trials on medicinal products for human use, and repealing Directive 2001/20/EC Text with EEA relevance. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0536&from=EN (accessed 21.01.2022).
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edness against bioterrorism in food and agriculture
production is better at the European Union (EU)
level than for human health.

The EU environmental policy on GM grain crops
combines production and consumption policies. The
EU promotes new food technologies and instruc-
tions for food distribution, eliminating potential en-
vironmental risks related to GMO production.

The EU and the US are still the main centers for
shaping the policy to regulate the GM food markets
and environmental friendliness of GM foods. With
the growth of biotechnologies, the EU system of
regulating the production and distribution of GM
foods is also dramatically changing. The field of ge-
netic research and genomic modifications of living
organisms is the area with the strictest legislation
(including such countries as Norway, Iceland, and
Switzerland). Nonetheless, GMOs are still used for
agriculture, foods, and consumer goods production
in those countries. In Europe, any foods, containing
more than 0.9% of authorized GMOs are considered
to be genetically modified. The limit of GMOs that
have not been authorized yet is 0.5%. Before being
placed on European markets, such foods must have a
special package labeling, which is supposed to inform
potential consumers about the genetically modified
nature of a product®. The situation is quite different
in the USA, Canada, and Argentina where labeling
is required only if there is a significant change in the
quality of the product or any health risk (e.g., aller-
gies) [Kym, Lee 2003].

Most EU member States have adopted compre-
hensive legislation to regulate such issues as GMO
licensing, handling of GM foods and safety require-
ments in the field of living organism genetics.

Moreover, the conventional (supranational) level
of regulation and the ideological level of communi-
tarian biopolitics development in the region are also
being built up [Denisenko, Trikoz 2020]. The 1997
Council of Europe Convention for the Protection of
Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine:

Convention on Human Rights and Biomedicine
(ETS No. 164) was the first to address biosafety issues
at such a high level in the context of manipulations
with genetic materials, including medical and re-
search purposes. The Convention granted the ECHR
an authority to give advisory opinions on legal ques-
tions associated with the protection of the fourth
generation of human rights.

In fact, the EU has the strictest legal regulations
and restrictions on GMOs in the world®.

The unified rules based on Regulation (EC)
1829/2003 are especially important. This instrument,
which takes into account the WTO rules and regu-
lations as well as the requirements of the Cartagena
Protocol on Biosafety of 2000, is considered to be the
main tool for regulating the production and distri-
bution of GM foods in the EU. It is the basis for de-
cisions on the placement of GMOs on the markets
within the entire EU.

In general, pan-European ecological regula-
tions assume that all GMOs are recognized as novel
foods. The European Food Safety Authority (EFSA)
conducts a comprehensive and scientifically based
assessments of foods based on the following crite-
ria: safety, freedom of choice, labeling, and place of
manufacture. In addition, the European Parliament’s
Committee on the Environmental, Public Health,
and Consumer Protection has approved the “safety
first” standard for GMOs. That means responsibility
for any detrimental health consequences, stemming
from GMOs.

In the practice of the European Court of Justice
in Luxembourg, the following landmark decision of
July 25,2018 is very well known. According to it, food
suppliers in the EU, working with genetic engineer-
ing technologies, must strictly adhere to the Union’s
standards for the use of GMOs in the food industry.
The case was about the use of directed mutagenesis
techniques, which were based on artificial changes in
the plant DNA and the removal of some of its parts.
This was done to improve the economic and biologi-
cal indicators and yields. The representatives of the

% European Commission. Questions and answers on the regulation of GMOs in the EU. July 1, 2003. URL: https://ruralcat.gen-
cat.cat/documents/20181/126164/Question_answers_GMO_UE.pdf/e46523b3-9942-49da-a4d1-c07d83247bdf  (accessed
21.01.2022).

40 The most important EU legal instruments, covering the sphere in question, are the following: Directive 2001/18/EC on the
deliberate release of GMOs into the environment; Regulation (EC) 1829/2003 on genetically modified food and feed; Directive
(EU) 2015/412 amending Directive 2001/18/EC as regards the possibility for the Member States to restrict or prohibit the culti-
vation of GMOs in their territory; Regulation (EC) 1830/2003 concerning the traceability and labelling of genetically modified
organisms and the traceability of food and feed products produced from genetically modified organisms; Directive 2009/41/
EC on contained use of genetically modified micro-organisms; and Regulation (EC) 1946/2003 on transboundary movements
of GMOs. The Commission Directive (EU) 2018/350 of 8 March 2018 amending Directive 2001/18/EC of the European Parlia-
ment and of the Council as regards the environmental risk assessment of genetically modified organisms.
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French Association of Agricultural Producers were
the first to sound the alarm and file a lawsuit. They
were worried about the side effects of mutagenesis
for humans, animals, and the environment. Accord-
ing to the CJEU decision, all agricultural producers
who distribute foods obtained through mutagenesis
must label them as GM foods.

No less important is the precautionary principle
proclaimed in the EC] decision of September 13,
2017. The final verdict stated that it would have been
possible to prohibit the cultivation of GM foods only
if there was strong scientific evidence of their harm
to human health. In that case, the interests of the Ital-
ian Government and the Monsanto Company (US),
which was producing genetically modified corn,
came into conflict. According Italian scientists, the
American genetically modified corn was harmful to
human health. Nonetheless, the EFSA concluded that
there was no scientific evidence of the danger. The
ECJ found that the EU rules on the GM foods and
GM feeds were aimed to ensure a high standard of
human health protection and the smooth function-
ing of the internal market. Consequently, according
to the Justices’ opinion, it is possible to completely
prohibit GM foods only if there is indisputable evi-
dence of the substantial health risk associated with
them.

Computational selection is becoming a promis-
ing area of legal regulation, which in the near future
may replace genetic modification of foods and other
biotechnologies. By now, computational selection
makes it possible to develop promising plant varie-
ties without genetic modifications. The technique
relies only on information from sensors and Al algo-
rithms [Trikoz, Gulyaeva 2021].

11. Ensuring Biosafety in the Russian Federa-
tion

Currently, the main laws and regulations, cover-
ing biotechnology in Russia, are the following: the
Presidential Decree “On Measures to Implement the
State Scientific and Technical Policy in the Field of
Environmental Development of the Russian Federa-
tion and Climate Change” of 8 February 2021; the
Federal Law “On Biological Safety in the Russian
Federation” of 30 December 2020; the Forest Code
of the Russian Federation; the Federal Law “On

Amendments to the Law on State Regulation of Pro-
duction and Sales of Ethanol, Alcoholic Beverages,
and Alcohol-Containing Products” of 28 November
2018; the new Strategy for the development of for-
estry complex in Russian Federation until 2030; the
Federal Law “On Amending Certain Legislative Acts
of the Russian Federation to Improve State Regula-
tion of Genetic Engineering Activity” of 3 July 2016;
the Federal Law “On Biomedical Cell Products” of 23
June 2016 amended by the Federal Law “On Amend-
ments to Certain Legislative Acts of the Russian Fed-
eration on the Issue of Circulation of Biomedical Cell
Products” of 3 August 2018.

A landmark legal event is the adoption of the Fed-
eral Law “On Biosafety in the Russian Federation” of
30 December 2020. The Law regulates biosafety ac-
tivities in the Russian territories. Russia is planning
to set up a state information system on biosafety. The
system will help monitor biological risks as well as
developments in the field of biology, biotechnology,
and genetically modified foods. The law introduces
a wide range of terms related to ensuring the pro-
tection of Russian citizens against biological and
chemical threats. Prior to the adoption of the Law,
there was no conceptual framework in Russian leg-
islation, defining activities for ensuring the biosafety
of citizens. The substantive part of the Law defines
the foundations of state policy and the powers of the
federal and regional authorities in the area.

In addition to the unified information system for
monitoring and controlling the spread of infectious
diseases, the Law introduces surveillance over the
production, consumption, and cross-border move-
ment of antimicrobial drugs that can provoke human
resistance (insensitivity) to antibiotics. Such drugs
will be available only on a doctor’s prescription. The
Law also defines measures to prevent terrorist attacks
and sabotage through the use of biological weapons.

A draft federal law “On the Legal Foundations of
Bioethics and Guarantees of Its Ensuring” has been
introduced in Russia*. The draft law establishes the
legal foundations of State policy ethics in the field
of healthcare. In addition, Russia has undertaken
international obligations on personal data protec-
tion. This has been done by adhering to the Proto-
col, amending the Convention for the Protection of
Individuals with regard to Automatic Processing of
Personal Data. The Protocol enshrines the protec-

41 Draft Law No. 97802181-2 On the legal foundations of bioethics and guarantees of its ensuring. June 20, 1997. (In Russ.)

URL:
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tion of new human rights. It contains requirements
for the principles of proportionality, minimization,
and legality of the collection, processing and storage
of personal data. A new category of sensitive data
has been introduced, i.e. genetic data*’. The Federal
Service for Surveillance on Consumer Rights Protec-
tion and Human Wellbeing has developed a draft law
on the inclusion of genetic data into the concept of
special categories of personal data. New definitions
cover new citizens’ rights to manage their personal
data during their processing through mathematical
algorithms, artificial intelligence, etc. Under the draft
law, personal data operators are obliged to notify the
authorized supervisory body about data leaks. A
clear regime for cross-border data flows is also fixed
therein®.

12. Conclusion

In current international law, the problem of
adopting a Protocol, establishing an international
control mechanism for verifying prohibitions on the
development, production, and stockpiling of bio-
logical weapons is obvious. The authors point to the
evidence of improving the verification mechanism in
relation to biological agents. Indeed, this has been a
debated issue for a long time. The Convention on the
Prohibition of the Development, Production, Stock-
piling and Use of Chemical Weapons and on their
Destruction in 1993*, which contains a mechanism
for verifying compliance with the prohibitions of the
Convention, can be considered a precedent for the
effective regulation of the circulation of hazardous
substances all over the world. In 2013, during the
war in Syria, the international community resorted
to this mechanism, using it as a peaceful means of
resolving international disputes described in Arti-
cle 33 of the UN Charter. Biological weapons are a
fundamentally different challenge in comparison to
nuclear and chemical weapons. Diplomatic attempts
to create a Protocol to the BWC have encountered
political and technical difficulties. This fact proves

how difficult it is to exercise international control
over biological weapons.

The use of new types of biological weapons by
terrorist organizations constitutes a real threat to the
States of the world. Combating bioterrorism is dif-
ferent from combating chemical and nuclear terror-
ism because in case of bioterrorism the health of the
nation and the integrity of the healthcare system are
at risk. The quality of the national infrastructure and
public health capabilities are prioritized for ensuring
national security and defense of the country in order
to combat bioterrorist attacks [Fidler 2002:8].

As vital prerequisite of any independent State,
sovereignty and national security as a core part of
it, are facing new challenges and threats. The most
commonly cited challenges are phenomena directly
related to human and social activities and, as many
researchers think, are more easily preventable due
to their strong reliance on the will of people. The
other challenges are related to the human activity
indirectly, so, managing the risks is difficult if not
impossible. Thus, the first group includes the yearly
increasing migration flows, the growing wealth-gap
between States, the global terrorist threat, acts of col-
lective xenophobia and intolerance. Talking about
challenges that are weakly or not at all dependent
on the will of individuals and States, researches tend
to imply extra planetary threats, viral and biological
hazards, global warming and other natural disas-
ters. As you can see, the national security of many
States currently depends on the factors that need to
be studied and analyzed taking into account not only
the rapidly changing political environment but also
the introduction of the state-of-the-art technologies.

Nowadays, thanks to modern biomedical tech-
nologies that have become relatively accessible, a
person gets the opportunity to recover from a par-
ticular disease (through the transplantation of a hu-
man organ, tissue, or cell) and even build up a family
(in vitro fertilization). However, this sphere has also
become a tool for obtaining illegal benefits and hu-
man rights violations. Social and individual biosafety

42 Article 5 of the Russian Federal Law “On Personal Data” dated July 27, 2006 No. 152-FZ. (In Russ.). URL: http://www.consult-
ant.ru/document/cons_doc_LAW_61801/ (accessed 21.01.2022).

4 0On October 10, 2018, the representative of Russia signed the Protocol, amending the Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data. The purpose of the innovations is to increase the degree of
personal data protection at the international level. The Convention is currently the only legally binding fundamental interna-

tional document on personal data protection.

4 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Tox-
in Weapons and on their Destruction. 1972. URL: https://legal.un.org/avl/ha/cpdpsbbtwd/cpdpsbbtwd.html (accessed

21.01.2021).
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is threatened because many scientific and biomedical
achievements are not well regulated by law in most
countries of the world. Despite the fact that the inter-
national community has in one way or another regu-
lated some aspects of services related to surrogacy,
transplantation, and abortion, nevertheless, there are
no unified sources of law that could in a uniform way
make it possible to combat international crime that
threatens biosafety and biosecurity as well as repro-
ductive and somatic human rights. The authors also
noted the necessity of codification of international
law in the field of bioethics.

Effective mechanisms should be created and en-
sured at the global and regional levels within interna-
tional collective security organizations. A Commis-
sion should be set up to investigate biosafety crimes.
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OF CYBER DEFENSE

INTRODUCTION. The world has many times
faced cardinal changes triggered by technological
development. Creation of the Internet and the emer-
gence of the artificial intelligence have become the
major trend of the ongoing changes with the signifi-
cant potential to affect all spheres of live, including
the military affairs and the geopolitical phenomena
in general. In this paper, in particular, we discuss the
opportunities and challenges of the rapid technologi-
cal development in the defense sector in the context
of globalization. The pace and the nature of changes
in defense dictate the necessity to analyze the current
and future challenges of our digitized age in search
of adequate and timely legal and strategic practical
solutions. Cyber means of warfare are the weapons
of the present. Over the past decades, cyber means of
warfare have been frequently used against states in
the context of international and non-international
armed conflicts, as well as outside of such context.
Thus, the fundamental scientific questions that arise
are the following:

a) are the current legal regulations at interna-
tional and national levels sufficient to address all the
challenges caused by the spillover of armed conflicts
into the virtual domain and by the future advance-
ment of cyber weapons, and

b) are the current cyber weapons or those of
the future capable of changing the nature of “war”
described by General Carl von Clausewitz yet in the

Moscow Journal of International Law « 2 « 2022

19th century as a violent method of forcing its politi-
cal will by one party of the conflict to the other.

We have analyzed the above-mentioned questions
in the light of the cyber weapons, which already ex-
ist and are being used for military purposes, in the
light of possible advancement of cyber weapons and
integration of Al into them, as well as in the light of
the Big Data management. We have reflected on the
dangers, which the smart and entirely data driven
world would face, from legal and geopolitical per-
spectives, through the several possible scenarios of
development, emphasizing, in particular, the prob-
able military (defense) aspect of data management.
While most frequently the specific problems of ap-
plication of International Law to the traditional cy-
ber warfare situations become subject for academic
debates and discussions, we stress the necessity to
also analyze the legal and practical implications of
further advancement of cyber weapons, as well as
the necessity to consider the role of Big Data man-
agement in changing the nature of war and, conse-
quently, also the applicable legal solutions.
MATERIALS AND METHODS. The works of
academics and international scholars in the field
of international law and, specifically, international
humanitarian law, and military theorists, as well
as international treaties, commentaries to interna-
tional treaties, and national cyber defense and cyber
security strategies comprise the theoretical basis for
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the current paper. The research has been conducted
via general and specific scientific methods of cogni-
tion, in particular the dialectical method, compara-
tive legal method, method of interpretation, as well
as methods of deduction, induction, analysis, syn-
thesis, and others.

RESEARCH RESULTS. The ongoing changes
taking place in the world have resulted in a situa-
tion, when cyber domain is considered one of the
traditional war domains. In this context the inter-
national community is now debating more flexible
interpretations of international legal regulations in
order to most efficiently address the new reality. It
is also important that states at national level under-
take measures to timely and adequately address the
challenges already created and those that potentially
may take place as a result of the globalization along
with the rapid evolution of the cyber technologies
and their military use. In the current article we con-
clude that the categories of the present generation of
cyber weapons are lawful. However, the future de-
velopments in cyber weapon technologies, as well as
the possible quasi-military implications of Big Data
management raise many theoretical and practical
questions deserving attention. The efforts of the in-
ternational community and individual states in the
field of legal regulation of cyber technologies should
be directed toward creating guarantees that the
products of the technological development are used
for the benefit of humankind. As one of such meas-
ures The Authors indicate national cyber security
and cyber defense strategies, which according to the
Authors, should be elaborated giving due considera-
tion to the possible future developments.
DISCUSSION AND CONCLUSIONS. In this pa-
per we analyze the peculiar features of evolution of
the world in the 21st century and argue that wars
are not static and autonomous phenomena isolated
from the global context and all the changes taking
place in the world. In particular, we address one of the
most popular debates among the scholars in the field
of military affairs concerning the issue whether the
nature of war has changed or will change overtime,
referring to Carl von Clausewitz’s thoughts. With re-
gard to the current generation of cyber weapons, we
conclude that even if they might prima facie seem to
be inherently indiscriminate (such as, for example,
nuclear weapons) in reality cyber weapons are not
per se indiscriminate, but rather are weapons with a
very high potential of being used indiscriminately or
in violation of the principle of discrimination. How-
ever, the high potential of indiscriminate use of cyber
weapons does not outlaw the cyber weapons as such.
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We also agree with the widely accepted opinion that
the cyber weapons, which are currently used, are suf-
ficiently regulated by the International Law. At the
same time, the future tendencies for advancement
and improvement of military cyber technologies, in-
ter alia, via integration of artificial intelligence, may
seriously call into question the possibility of their
application in compliance with the international
legal regulations. Finally, the possible scenarios of
advancement of Big Data management have led us
to the conclusion that big data management per se
has the potential of being used as a weapon with
less lethal or even non-lethal consequences, however
equally effective in enforcing one’s policy as the tradi-
tional weapons or potentially kinetic cyber-weapons.
Ifbig data analysis at its current stage of development
does not produce very accurate predictions, the well-
distributed and structured informational flow in the
cyber domain is capable of influencing and manipu-
lating behaviours. In such case if Big data monopoly
(including both: hardware and software) vests in
one of several actor, it could drastically change the
nature of war by making the element of violence
redundant and consequently alter the geopolitical
balance. One of the measures for early response to
future challenges, in our opinion, could be through
reflecting on lex ferenda in cyber security and cyber
defence national strategies. From the analysis of the
content of different strategies we could conclude that
most states acknowledge cyberspace as a military
domain like land, air or maritime, analyse the main
specific characteristics of current generation of cyber
weapons, and set state objectives and action plan for
cyber offense, cyber defense and cyber deterrence
respectively. While the future advancement of cyber
means of warfare and the quasi-military dimension
of the big data management seem to be overlooked
by states in general.

KEYWORDS: Globalization, technological devel-
opment, military technologies, cyber weapons, cyber
warfare, cyberspace, artificial intelligence, Big Data,
international law, international humanitarian law,
cyber defense, defense strategies
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MEXOAYHAPOLHO-MPABOBDIE
BOINPOCbl KUBEPOBOPOHDI

BBEOEHUE. Haw mup HeoOHOKpamHo noodsep-
2a7ICA KAPOUHATILHOIM USMEHEHUSM 8 pe3ynvmane
mexHonozuueckozo npozpecca. Cozdanue unmepHe-
ma u paseumue UCKYCCMEeHHO20 UHMeNIeKma
CManu 0CHOBHOL meHOeHyuell NPOUCXO0TUUX U3-
MeHeHUTi O 3HAYUMENbHLIM NOMEHUUATIOM 8030eli-
cmeosamv HAa 6ce cepul HU3HeeAMenvHOCMU,
BKTIIOUAST 60€HHDIE B0MPOCHL U 2e0NONUMUYECKUe
A67eHUA. B dannoii cmamve mol, 8 uacmuocmu, 06-
cyHOaem B03MONCHOCMU, C€030asaemble CHIPeMU-
MeNbHOIM  eXHON0eUYecKUM passumuem 6 000-
POHHOM ceKmope 6 KOHmeKkcme 2nobanusayuu, a
maxie B03HUKAIOUsUE 6 CBA3U C IMUM BbI306bL.
Temnot u xapaxmep usmeHeHUtl, NPOUCXOOAULUX 6
cpepe 060poHbL, OUKMYy0OM Heo0X00UMOCHYb NPoa-
HATU3UPOBAMY Cyuecmeyousue u 6yoyusue 6v130-
8bl Hauleli UHPOPMAUUOHHO-UUPPOBOLL INOXU, 8
nouckax adex8amHoLx U c60e6peMeHHbLX NPABOBHIX
U cmpamezuecKux NPaxmu4eckux peuleHut.

MATEPVAIJIbI 1 METOIbI. Teopemuueckoii oc-
HO0B01 0AHHO20 UCCTIE008AHUS NOCTYHCUNIU PAOOMbL
3apyOexcHbIX YueHbIX 6 0011acmu MexcOyHAPOOH020
npasa u, 6 HacmHoCmu, Mex0yHapooH020 eyMaHu-
mMapHoeo npasa, B0eHHLIX MeOPemuKos, a maxie
MeHOyHAPOOHble 002080Pbl, KOMMEHMAPUU K MEH -
0yHApOOHbIM 002080paM, U HAYUOHAIbHbIE CIPA-
mezuuy pa3UMHbIX CIPAH NO 80Npocam Kubepobo-
ponvl u KubepbesonacHocmu. Vccnedosarue 6vino
1nposedeHo ¢ NOMOUuLbI0 0OUAUX U CNEUUATLHDIX HA-
YUHBIX Me0008 NO3HAHUS, 8 YACMHOCMU, NOCPeo-
cmMeom OUAIeKmuUecKo20 Memood, cpasHUmenvHo-
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npasosozo memooa, Memood MonKo8aHUs, a Maxie
Memo0o8 0edyKuyuu, UHOYKYUY, aHAIU3a, CUHMe3d
u Opyeux.

PE3YJIBTATBI MCCIIENOBAHMUA. B pesynvma-
me NPOUCXOOTUAUX 8 MUPe USMEHEHUL! CTIOHUNACD
makas cumyayus, npu Komopoi kubepoomer pac-
cMampueaemcsi 6 Kavecmee 00H020 U3 MPAOUUUOH-
HbIX NPOCMPAHCME B0LHbL. B danHom KkoHmexcme
MeH0yHApoOHoe coobulecmso oocyxodaem bonee 2ub-
Koe MonKosarue MeiOyHApOOHO-NPABOBLIX pezynis-
yuil 6 uensax obecnedenus Haubosnee dPdpexmusHol
peakuuu Ha Hosvle peanuu. Baxcro make, umo6vl u
HA 20CY0APCIMBEHHOM YPOBHE Obimu NPeOnpuHMbL
MepoL 0TIl CB0eBPEMEHH020 U A0EKBAMHO20 Peazupo-
BAHUST HA YHe CYU4ECBYIousUe BbI308bl U HA mMe Bbl-
308bl, KOMOPble NOMEHUUATLHO MOZY 803HUKHYMb
8 pe3ynvmame 2n06anu3auuL ¢ NAPALIENLHO NPOUC-
XOOSTUUM CIPEMUMENbHUIM Pa3eumuem Kubepmex-
HoZo2UTl U UX 80eHHbIM npumeHenuem. Ha oanHom
amane, ImMo, KAk MUHUMYM, nOOpA3yMesaen maxice
Heobxo0umocmy paspabomamv dpgexkmustoie HA-
YUOHATIbHblE Cpamezuu 060pOHbL, Komopuie 6ydym
skmouamy 6 cebs, inter alia, pezynuposarue xubep-
NPOCMPAHCMBA ¢ KOMNOHeHmMamu KubepHacmynie-
Hus, Kubepsawumot u Kubepcoeprcusanus. C amoii
MOYKU 3PeHUsT, HA HAW 83271510, UPE3MEPHO TUbepab-
HbLTi 100X00 8 pamKax cmpamezutl KubepoOOPoHbL U
KkubepbezonacHomu 0onxmer Ovbimb nepecMompeH 6
ceeme PUCKO8 U BO3MONHDIX BbI30808, 00YC/I08IIEH-
HbIX NPOOOTIHAIOUAUMCS PA3BUMUEM BOEHHbIX KUbep-
mMexHono2uti 1 HeOPEHUEM UCKYCCMBEHHO020 UHMET-
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nekma. Mol npuxooum K 3aKTIOUEHUI0, IO
Kubepopysicue AB/AEMCS OPYHUEM HACOAULE20, A He
6yoywsezo. M xamezopuu HACMOAULE20 NOKONEHUS
KubepeoopysieHuti npasomepHvl. Ycunus mexcoyHa-
POOHO20 €O00U4ECNEA U OMOETLHBIX 20CY0ApPCNG 6
chepe  NPaso6ozo  peynUpPOBAHUS  KUOEPOPYHUS
domxncHbL Gbimb HANPABTIEHbl HA CO30aHUe 2apaHmMuil
075 moeo, 4mobvl pe3ynvmarmol 0anvHeliuiezo mex-
HOTIO2UHECKO020 PA3BUMUS NPUMEHATIUCD 80 671020 e-
J1I06e1ecmea.

OBCYJXJTEHUE V1 BBIBOJDBI. B pamkax daxHozo
UCCIe008aHUS Mbl AHATUIUPYEM O0COOEHHOCU UH-
popmayuonHo-uuPposoli 360m0YUU HAUE20 MUPA 6
XXI sexe u ymeepiuoaem, umo 60liHvl He A6IAOMCA
CMAMmu4HbIM U ABMOHOMHBIM PeHOMEHOM, U0IUPO-
BAHHDIM U BbIOEPHYMbIM U3 27100aIbHO20 KOHMEK-
cma, a NPsAMO UIU 0NOCPe00BAHHO 3ABUCAI O NPO-
UCXOO0AUUX 6 Mupe usmeHeHuil. B wacmnocmu, mol
paccmampueaem 00uH u3 Haubosnee 00CyHoaemvix 6
B0€HHOLI HAyKe 60MPOC, USMEHUJICA /U Xapakmep
801iH 8 meueHue spemeHu, 06pauiasco Kk udesm Kap-
n1a o Knaysesuuya.

[anee mvt ananusupyem, kax passurnue 60eHHbIX
mMexHono2utl U, 8 YacmHocmu, Kubepcpedcms sede-
HUST BOTIHbL, Pe2yTIUPYermcst 8 PamKax Mei0yHaApoOHO-
20 npasa.

B umocze, ecnu nacmosiujee nokonerue Kubepsoopy-
HeHuti 6 O00CMAmo4HOL CmeneHu pezynupyemcs

MEHOYHAPOOHLIM NPABOM Npu npumereHuu 6osee
2UOK020 MONKOBAHUSL MEHOYHAPOOHO-NPABOBLIX NO-
IO eHULl, 04eBUOHO, umo Oy0yujue meHOeHUUU PA3-
BUMUST U COBEPUIEHCTNBOBAHUS KUOEPMEXHOM02UL, 8
MOM HUCTIe U NYymem UHMeZPUPOBAHUS UCKYCCINBEH-
HO20 UHMeNIeKMa, MO2YM 3HAUUMENLHO USMEHUMD
xapakmep 60UH U JIOZUKY 2e0NOTUMULECKO20 PAaC-
knada. Haxoney, mot 06cyxdaem 603moxcHbvle cueHa-
UL 2807I0UUU MENOYHAPOOHO20 NPABA, a MaKHe
AHATIUUPYEM 20CY0aPCIMBEHHYI0 NPAKIMUKY 1O pezy-
JIUPOBAHUI0  KUOEPOOOPOHLL NOCPEOCBOM  HAUUO-
HATILHBIX cmpamezuii 060POHb.

K/IXOUEBBIE CJIOBA: zno6anuzayus, mexHosno-
eudeckoe passumiule, 60eHHbvle MexHON0eUU, Kubepso-
opys#eHus, Kubepeolina, Kubepnpocmpancmeo, uc-
KYCCIMBeHHbILL UHMernieKm, MemOyHapoOHoe Npaso,
MeHOYHAPOOHOe yMaHumapHoe npaso, Kubepobopo-
Ha, cmpamezuu 060poHb

IS DUTUPOBAHMA: Epeman A., Epemsn JI.
2022. MexxyHapOoHO-TIpaBOBbIe BOIIPOCHI K1bepo-
OOpOHBL. — MOCKOBCKULL HYPHAT MeHOYHAPOOHO20
npasa. Ne2.. C. 85-100. DOIL https://doi.
org/10.24833/0869-0049-2022-2-85-100

Asmopul 3as6na10m 00 omcymcmeuu KoHpnukma
UHMmepecos.

“When a young man in Siena, I saw how a couple of builders, after five minutes argument,
replaced a thousand-year-old system for moving granite blocks by a new and more practical
arrangement of the tackle. Then and there I knew - the old age is past and a new age is here.”

1. The Features of Evolution in the New Age

hroughout thousands of years our world has

several times passed through global cardinal

changes triggered by drastic scientific or tech-
nological development, new discoveries and mindset
or thinking transformation for the given time-pe-
riod. Every time such change was coupled with re-
sistance, opposition; political, ethical, religious, eco-
nomic, social or legal discussions of different content
and severity; geographical, temporal and qualitative
asymmetry in acknowledgement of the new reality
and implementation of the new knowledge. Today
we are lucky to not just experience but also have the
opportunity to become a part of yet another global,
almost civilizational change taking place in and with

88

(from The Life of Galileo by Bertolt Brecht).

the world. From this perspective, the 21st century
evolution is unique by three main aspects: 1. the
rapidity of the development, 2. the nature of the ac-
tors causing the change, 3. uncertainty and the inner
seeming controversies and unity of the phenomena
comprising this change. Instead of the gradual pro-
gress of the past centuries we are going through the
age of rapid changes touching all spheres of life from
science and technology to governance and social life.
What was science fiction yesterday has already be-
come reality, and what seems science fiction today
will, most likely, very soon constitute the everyday
life. The states, which have embraced this reality,
nowadays race for not just being ready for the future,
but also for having own input in this process of rapid
evolution and creating the future.
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Not even 50 years ago the doctrine of public in-
ternational law viewed states as the only subjects of
international law, the Statute of the International
Court of Justice uses the wording “civilized states”
(article 38). The concept of “civilized states” is cur-
rently absolutely archaic. Peoples fighting against
racist régimes in the exercise of their right of self-
determination, state-like entities, and international
intergovernmental organizations are overall recog-
nized as subjects of international law, and the aca-
demia is debating on international legal personality
of non-traditional actors such as transnational cor-
porations, international NGOs, individuals and even
organized armed groups. A few decades ago we were
still living in a truly bipolar world. In the new reality
the small states which will fully embrace the techno-
logical progress, becoming a part of it, will have good
chances of influencing the global changes yet to take
place in the world. Transnational corporations or
even individuals nowadays also have the opportunity
of causing global changes.

With the current state of things globalization has
become unavoidable. State borders have lost their
previous meaning. In our new age Covid 19 has more
speedily changed the nature of globalisation, taking
it to a new - virtual level. Events which previously
were traditionally being organized live had to switch
to online format, distance learning has become the
main teaching method, arts and music have to uti-
lise the opportunities of new technologies, services
that were hesitant to use online platforms, such as
justice or banking, now have to timely adapt to the
new reality. These tendencies consequently result in
higher virtual mobility. Now we deal with a form of
globalisation, where cyber technologies and the In-
ternet play the most important role, in which states
de facto have very limited authority or control and
where the behaviour of individual units, the patterns
of their interaction among each other and the out-
come of such interaction cannot be predicted with
certainty. With all these transformations taking place
in the world, we can firmly conclude that the old
age is past and a new age is here. In this new age es-
pecially the rapid advancement of the cyber world,
nearly every actor, be that an individual, a group or a
small state, is theoretically capable of obtaining real
power and even having geopolitical influence. The
physical or geographical position of the actors or the
state borders is no longer the determinative factor for
success. The pace of changes in all spheres and at all
levels makes the traditional solutions inapplicable.
The extraordinary levels of interconnectedness make
the behaviour of separate actors less predictable. And
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our duty is to try to perceive and conceptualize the
new reality, embrace the uncertainty and follow the
probable patterns, finding creative solutions, learn-
ing lessons, converting the challenges into opportu-
nities. Not surprisingly, this new state of things has
influenced and modified all spheres of our life, in-
cluding the defense sector.

2. On the Nature of War

Military affairs and wars are not static and auton-
omous phenomena isolated from the global context
and all the changes taking place in the world. Wars
are dynamic in nature and the general tendencies
even allow us to conclude that wars on the one hand
and globalisation and science-technological devel-
opment on the other hand are interdependent. Thus,
globalisation and technological advancement dras-
tically influence the character of armed conflicts, at
the same time the defense priorities and challenges
are the most dominant incentives for technological
advancement and further globalisation. Interest-
ingly one of the most popular debates among the
scholars in the field of military affairs concerns the
issue whether the nature of war has changed over-
time. Prussian General Carl von Clausewitz’s work
titled ‘On War’ [Clausewitz 1984] represents one of
the most valuable pieces on this topic and the main
source and reference for debate. In this book the
General argues that the nature of war that is to say its’
essence is constant, while the character of war, that is
to say how the wars are being conducted, is chang-
ing adapting to the context. Carl Von Clausewitz,
thus, describes wars as a violent method of forcing
its political will by one party on the other, meaning
that war is not an end in itself, but rather “an act of
policy or a continuation of a policy by other means”
[Clausewitz 1984:87]. He further analyzes that the
intention of parties in wars is not the destruction in
and of itself, but rather making the enemy defenseless
or putting the enemy in a situation when this danger
becomes very probable [Clausewitz 1984:77]. Con-
sequently defining the nature of war as comprising
the ‘paradoxical trinity’ of hostile emotions, laws of
probability and an instrument of policy as the only
rational element in this trinity [Clausewitz 1984:89],
concluding that the essence of war doesn’t change
depending on external factors. Some scholars and
experts agree with the Clausewitz’s analysis, while
others argue pointing out the features, which have
changed the nature of modern wars. [Lye Chee Wei:
2020; Pappila 2008:69-73; Kaldor 2012: 268] While
this debate is essential for understanding the core
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motives and elements of war from the theoretical
perspective, in practical terms what makes difference
is that the wars are evolutionizing with the world,
due to gradual transformations the main variables
of modern wars are different from those that were
acknowledged traditionally, and the new tendencies
might completely change the logic of wars, regardless
of whether we call it a change of ‘the nature of war’
or ‘the character of war’ or anything else. Throughout
the history until the second half of the XX century
the perception of wars was limited to armed confron-
tation between two or more states. We can follow this
logic also in the text of the four Geneva conventions
of 1949' stipulating legal regulations for international
armed conflicts, which uses the wording and is appli-
cable to ‘High Contracting Parties, with only a very
weak acknowledgement of the necessity to regulate
also the conflicts not of an international character in
Common article 3. Addressing the process of decolo-
nization and emergence of nations fighting for their
right of self-determination, as well as the drastic rise
in the number of armed conflicts in which non-state
actors were a party to the conflict, with the adoption
in 1977 of the two Additional Protocols to the Ge-
neva Conventions® the International Humanitarian
Law (IHL) has expanded the definition of the inter-
national armed conflicts to cover also situations in
which ‘peoples are fighting against colonial domina-
tion and alien occupation and against racist regimes
in the exercise of their right of self-determination,
as enshrined in the Charter of the United Nations
and the Declaration on Principles of International
Law concerning Friendly Relations and Co-opera-
tion among States in accordance with the Charter of
the United Nations™, as well as expanded the con-
cept of armed conflicts to firmly include along with
international armed conflicts also armed conflicts
between a state and a non-state actor (organized

armed group)’, stipulating specific regulations for
such non-international armed conflicts. At the same
time, the nature of warriors has also changed. If in
the past wars were fought by state soldiers, nowadays
outsourcing of military functions, especially through
the private military and security companies, have be-
come a rule. The global war-on-terror announced by
George W. Bush® in response to the terrorist attack
of 9/11 and the action taken based on this declara-
tion eventually blurred the lines between combatants
and non-combatants. This resulted in emergence of
new characteristics of warfare: namely asymmetry
and application of unconventional tactics and strat-
egies. The military transformation touched also the
traditional perception of the physical domain of the
armed conflicts. Now in line with the classical under-
standing of battlefields in air, water and land, the vir-
tual/cyber domain is already acknowledged as a new
form of battlefield. The persistent changes taking
place over the last several decades lead to new inter-
pretations of international legal regulations in order
to most efficiently adapt them to the new forms of
armed conflicts prevailing in the globalized world.®
Last but definitely not the least, the need to adapt to
the new features of armed conflicts, the possibilities
of scientific and technological advancement, espe-
cially after invention of the Internet, promoted the
rapid advancement of new means of warfare, such as
cyber weapons, capable of changing the whole logic
and perception of wars.

3. International-legal Regulation of New Means
of Warfare

Advancement of new military technologies is
often perceived negatively, with assumption that it
would only add on the suffering and destruction, de-
spite the fact that in some cases the diligent use of

' Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (Geneva 1949),
Convention (Il) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea
(Geneva 1949), Convention (lll) relative to the Treatment of Prisoners of War (Geneva 1949), Convention (V) relative to the
Protection of Civilian Persons in Time of War (Geneva 1949).

2 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (AP I) date 8 June 1977, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (AP Il) dated 8 June 1977.

3 APl Art. 1.Clause 4.

4 APIL. Art. 1. Clause 1.

5 President Bush's address to a joint session of Congress and the nation. — The Washington Post. September 20, 2001. URL:
https://www.washingtonpost.com/wp-srv/nation/specials/attacked/transcripts/bushaddress_092001.html (accessed
28.02.2022).

¢ Thus, the 1952 commentaries of Geneva conventions were replaced by the modified analysis and interpretation of treaty
regulations in 2016, not mentioning the significant amount of other doctrinal interpretations reflecting the new realities of
armed conflicts.
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new means of warfare could even minimize the de-
structive consequences of war. This, of course, leaves
the relevant specialists and experts in the field with a
necessity to analyze the probable scenarios of use of
these new weapons and adequacy of the existing in-
ternational-legal regulations. In some cases the out-
come of such analysis may be determination of the
necessity to limit and regulate the use of a weapon at
hand (for instance as it was the case with incendiary
weapons’), or the necessity of strict prohibition of the
relevant means of warfare (like it was the case with
chemical and biological weapons®), or in some cases
such analysis would lead to the conclusion that there
is no necessity of special restrictions or prohibition
of the relevant weapons, or that the existing regula-
tions are sufficient if interpreted flexibly through soft
law to take into account the specific characteristics
of the new weapons’. However, it is also possible that
one day due to the extraordinary pace of the tech-
nological development and constant rapid modifica-
tions of weapons technologies any existing or even
emerging legal regulation will be outdated.

At international level the prohibition of weapons
takes place either via elaboration of a treaty directly
prohibiting or limiting the use of a certain weapon or
through the general principles of IHL envisaged in
1977 AP 1, which prohibit weapons (without specifi-
cally mentioning the type of weapon) of a nature to
cause superfluous injuries or unnecessary sufferings
(principle of prohibition of superfluous injuries and
unnecessary sufferings), as well as weapons that are
by nature (inherently) indiscriminate (principle of
discrimination) [Customary International Humani-
tarian Law...2005:237-250]"° The principle of prohibi-
tion of superfluous injury and unnecessary suffering
is aimed at protection of combatants from suffering

and injuries that are redundant in terms of gaining
military advantage or for which there is no military
necessity. This principle outlaws the use of methods,
as well as means of warfare, which per se due to their
characteristics cause superfluous injuries or unnec-
essary sufferings to combatants''. While the princi-
ple of discrimination is aimed at protection of the
civilian population and comprises of two elements:
a/ prohibition of deliberate attacks on civilians or
civilian objects and b/ prohibition of indiscriminate
attacks [Dinstein 2010:124-128]. Indiscriminate at-
tacks are attacks, which are not directed against a
specific military objective, regardless of the weapon
used (i.e. indiscriminate shooting), as well as attacks
with inherently indiscriminate weapons.'> Now, in
terms of regulation of means of warfare this last ele-
ment is the one posing interest for our discussion.
Article 51 clause 4 of AP I defines indiscriminate at-
tacks with inherently indiscriminate weapons as at-
tacks which employ a method or means of warfare
which cannot be directed at a specific military ob-
jective, or attacks which employ a method or means
of warfare the effects of which cannot be limited as
required by AP I. So, just as in case of the principle
of prohibition of superfluous injuries and unneces-
sary sufferings, the principle of discrimination also
emphasizes the nature or the technical characteris-
tics of a weapon as a necessary precondition for the
per se unlawfulness of a weapon and thus its ban un-
der IHL. Now it becomes obvious that in most cases
the indiscriminate nature of the attack is a result of
the way of using the weapon rather than its technical
characteristics. Moreover, in our opinion, up to this
point the only means of warfare which might be con-
sidered meeting the characteristics of an inherently
indiscriminate weapon is biological weapon, the ef-
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7 The Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may be deemed to de
excessively injurious or to have indiscriminate effects of 1980 as amended on 21 December 2001 (CCW). Protocol lll on Prohi-
bitions or Restrictions on the Use of Incendiary Weapons.

& Convention on the prohibition of the development, production, stockpiling and use of chemical weapons and on their
destruction of 13 January 1993; Convention on the Prohibition of the Development, Production and Stockpiling of Bacterio-
logical (Biological) and Toxin Weapons and on their Destruction of 10 April 1972.

° Until now this has been the approach of regulating cyberspace with two major analysis on application of IHL in particular
and public international law in general to cyber operations: [Tallinn Manual...2013; Tallinn Manual 2.0...2017].

1% For the principle of discrimination see also: articles 48 and 51 of AP I. For the principle of prohibition of superfluous injuries
and unnecessary sufferings: article 1 clause 2 and article 35 clause 2 of AP |; Advisory Opinion on the Legality of the Threat or
Use of Nuclear Weapons. 1996. Para.78. URL: https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-00-
EN.pdf (accessed 28.02.2022).

" An example of weapons causing superfluous injuries and unnecessary sufferings is any weapon the primary effect of which
is to injure by fragments which in the human body escape detection by X-rays, prohibited under Protocol on Non-Detectable
Fragments (Protocol ) to CCW, and the logic behind that the characteristic of non-detectability of fragments in hors de com-
bat is not necessary for gaining military advantage.

2 AP I. Art. 51. Clause 4.
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fects of which cannot be predicted or limited, conse-
quently inevitably affecting combatants and civilians
without distinction. While other weapons, including
those, which might prima facie seem to be inherently
indiscriminate (such as, for example, nuclear weap-
ons) in reality are not per se indiscriminate, but rath-
er are weapons with a very high potential of being
used indiscriminately or in violation of the principle
of discrimination, which however, does not outlaw
the weapon itself. The mentioned two approaches in
legal regulation of weapons, namely treaty regulation
and customary IHL principles, are in fact compli-
mentary to each other: the treaties are binding for the
parties of the relevant treaty (unless its provisions are
qualified as norms of customary international law)
and represent the political will of the state-parties to
regulate or completely prohibit a concrete weapon or
a specific category of weapons. While customary IHL
principles, binding for all states, are, inter alia, aimed
at prohibiting all weapons with technical character-
istics that would not allow using them in compliance
with the mentioned principles. However the wording
of AP I provisions and their interpretation, as shown
above, could lead us to a conclusion that a very lim-
ited number of weapons would fall under the pro-
hibition in the context of the given principles. This
conclusion might be disappointing and questioning
the effectiveness of prohibiting weapons via custom-
ary IHL principles in practice. However their role is
significant in terms of evolution of IHL as the ideo-
logical basis for all legal discussions concerning the
means and methods of warfare, as well as an inspira-
tion for elaboration of treaties on different means of
warfare. This mentioned mission of the IHL corner-
stone principles should not be underestimated.

4. The International-legal Regulation of Cyber
Means of Warfare

The evolution in military technologies has been
very significant in the recent decades, modifying dif-
ferent traditional weapons and bringing forward new
ones, of which our focus will rest on cyber means of
warfare for the following main reasons: a/ the basic
principle of action in cyberspace is interconnected-
ness or probable interconnectedness of everything,
which precisely reflects the essence of the nature/
world ecosystem (Barry Commoner’s first law of
ecology), b/ cyberspace is a reflection of the global
changes, as well as their cause, ¢/ cyber means are the
fastest developing technological field of all times, d/
cyber means of warfare are truly capable of changing
the nature of wars and the logic of defense manage-
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ment. For any implications on the impact of the use
of cyber weapons and the issue of their lawfulness, it
is first necessary to reflect on their essence and the
differences compared to other more traditional cat-
egories of weapons.

After around 40 years since one of the most, if not
the most, influential inventions of all times - the In-
ternet, in 2021 the number of active Internet users
in the world has reached approximately 4.6 billion
according to some estimates. Internet has entered
all aspects of our lives at micro and macro levels. All
global and state infrastructures around the world, in-
cluding military infrastructure, as well as devices and
systems at personal or collective levels, with every
year become more and more cyber-dependent. State
defense and security relies almost completely on the
information technologies. Just to illustrate this it is
sufficient to mention that already by 2010 around
98% of all U.S. government communications, obvi-
ously including significant flows of military com-
munications was being transferred through civilian
networks [Talbot Jensen 2009-2010:1542]. One of
the most striking characteristics of our digital age
is blurred between public and private, defense sec-
tor and civil networks, lawful and unlawful, between
the real world and the cyber world. Currently cy-
berspace is being recognized by most states as one
of the standard domains for armed conflicts, like
land, air and maritime. Cyberspace could be defined
as the computers, mobile devices, and users thereof
altogether, using the Internet to connect [Danelyan,
Gulyaeva 2020:44-53]. The attractiveness of the mili-
tary use of cyberspace can be explained by a num-
ber of obvious factors. Development of cyber means
of warfare is possible with limited recourses and it
is feasible to almost every individual, group of indi-
viduals or state. Cyber means of warfare create op-
portunities for weapons with a very wide variety of
intensity and impact, starting from non-lethal and
non-destructive malware affecting the target system
without directly harming it, to potentially lethal or
destructive cyber agents capable of physically dam-
aging a system or causing lethal results. At the same
time the consequences of the use of cyber weapons
do not necessarily depend on the level of their lethal-
ity, even the use of low potential cyber means could
lead to major disruptions in social or state life, thus,
becoming sufficient for forcing the adversary to act
in this or that way. Additionally, it is extremely dif-
ficult if not impossible to trace and detect the source
of the attacks through cyberspace, and due to the
decentralized and interconnected nature of cyber-
space it is even more difficult to confirm attribution
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of attack to this or that state, organization or person.
The global network is also much more liberal with
states having very little control over it. Besides, even
though legal experts in the field overall agree that the
existing international legal norms in general and IHL
provisions in particular are appropriately regulating
the cyber-warfare domain, it would be fair to state
that there are obvious gaps in applicable legal pro-
visions or their interpretation with regard to their
application to the use of cyber means. This makes
it easier to avoid responsibility. It is, thus, undisput-
able that cyber domain, when we are speaking of its
military use, shall be taken by states as seriously as
all traditional domains. Moreover, it must be taken
into consideration that cyberspace is the only do-
main that is heavily interlinked with land, air and
maritime, often even highly influencing military
operations in the mentioned traditional battlefields
via the use of cyber-dependent weapons, software-
controlled systems.

Cyber warfare in essence constitutes an interna-
tional armed conflict (IAC) or a non-international
armed conflict (NIAC) or act (acts) conducted by
cyber means in the context of an IAC or NIAC to
achieve military objectives, including cyber-offence,
cyber-defense and cyber-deterrence. Cyber means of
warfare could be used in many different modes, such
as deception, neutralization, manipulation, modifi-
cation, infiltration, assault, cyber- raid, cyber-intel-
ligence, etc. [Alford 2000:105]. There are myriads of
scenarios how cyber means can be used to threaten,
cause panic, facilitate gaining military advantage,
including by disrupting the functioning of systems,
or causing harm and destructions respectively to
persons or objects. Compared to many traditional
weapons cyber means of warfare have a very high
potential of being used in violation of the principle of
discrimination, which can be explained by two ma-
jor factors: 1. even if the cyber operation is launched
against a specific military objective, the incredible
levels of interconnectedness of military and civil
infrastructures may lead to unpredictable and unin-
tentional penetration and spread of the malware into
civilian networks, 2. the tendencies for asymmetric
warfare and easy access to cyber means of warfare
by individuals, groups and states, and the difficulties
to trace the source or to find proof for attribution,
make cyber means very attractive for merely anyone,
including for the purposes of deliberately launch-
ing operations against civilians having the final aim

3 API. Art. 51. Clause 2.
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of imposing of one’s political will. No coincidence,
that cyber means of warfare are often compared or
referred to as weapons of mass destruction [Hatch
2018:43-61; Cirenza 2015; Shackelford 2009]. At the
same time, it is worth mentioning that if planned
and implemented professionally and with due dili-
gence cyber means of warfare can be very precise in
targeting specific military objectives in compliance
with the principle of discrimination. Moreover, cy-
ber means could in some cases provide an opportu-
nity to target objects physical targeting of which with
traditional weapons might otherwise be qualified as
disproportionate (for instance, destruction of mili-
tary databases under specific circumstances). There
are myriads of scenarios of employing cyber means
of warfare in the context of IAC or NIAC or outside
of such context. Indiscriminately cyber weapons
could be used, for example, against the healthcare
system by modification of initial data and records or
by temporary taking out of order the healthcare re-
lated electronic systems, which could cause tremen-
dous harm and even put at risk people’s lives. Cyber
means of warfare could be used indiscriminately to
attack banking system and depending on the scale,
duration and intensiveness of the cyber operation
it could cause panic among the civilian population
and by its effects could even amount to terroriza-
tion of the civilian population, which is prohibited
under THL [Customary International Humanitar-
ian Law...2005:8-11]", without causing any tangi-
ble, physical damage to persons and objects. Cyber
means of warfare have the potential of targeting
nearly any critical infrastructure from power plants,
oil and gas pipelines and chemical factories to water
or electricity supply, due to the networked character
of such infrastructures and their heavy dependence
on the network for proper operation. Cyber weapons
could be used to alter the aviation or marine services
of a given state, causing chaos and destruction, loss
of lives among the civilians, or to bring out of order
the traffic lights causing mass road accidents. Along
with indiscriminate use, cyber means can also be
used to damage concrete objectives lawfully, such as
military archives, or to alter command and control
transferred through the military networks in order
to affect military operations of the adversary, or to
destroy a certain military objective physically, for in-
stance by intercepting initial information about the
preconditions for normal functioning of any system
or device and manipulating the process of its opera-
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tion via a cyber agent transferring false or modified
data through the command-and-control server (e.g.
changing the optimal temperature regime or the ve-
locity of a substance) which eventually would result
in damage of the target-object.

Cyber means in and outside of IAC or NIAC con-
text have been commonly used for at least the last
couple of decades. For example, the Stuxnet worm
used to damage Iranian nuclear centrifuges, cyber
means of warfare coupled with kinetic attacks in Syr-
ia, were among the most publicized cases of use of
cyber means. Already in February 2016 the then Sec-
retary of Defense Ashton Carter openly spoke about
the United States using cyber means of warfare along
with traditional weapons in military actions against
Daesh!*, while the UK officials revealed the existence
of a National Cyber Force, integrated with the regu-
lar military forces, only in 2020". The deployment of
cyber means as weapons by different states is, inter
alia, evidenced by cyber-defense strategies of various
states.

Not surprisingly, different aspects of international
legal regulation of cyber weapons have been a matter
of academic discussions for the past decades. In gen-
eral terms, experts emphasize a number of problem-
atic issues in the context of the use of cyber weapons.
What kind of cyber operations outside of context of
IAC or NIAC should be qualified as IAC or NIAC?
Are the physical consequences or the kinetic compo-
nent of cyber operations prerequisite for qualifying
the operation as a military attack? Should the military
electronic data be qualified as a military objective?
Should the cyber forces be qualified as combatants?
What is the level of organization for non-state cyber
forces in the generally chaotic and decentralized cy-
ber domain to be qualified as an organized armed
group in the meaning of IHL? These and many other
issues that represent only details concerning interna-
tional legal regulation of cyber-weapons, are being
regularly debated by experts with follow-up com-
mentaries and interpretations comprising soft-law
on the matter and being subject to periodic revision,
modifications and updates in line with the new chal-
lenges of the use of cyber means uncovered overtime.
What is very likely to be constant and not subject to
change, however, is the overall lawful status of the
use of cyber weapons. Despite the high potential of

being used indiscriminately it is generally acknowl-
edged that cyber weapons are not per se (inherently)
indiscriminate and can be well used in compliance
with the IHL principle of discrimination (while the
lawfulness of their use is not questionable in the con-
text of the principle of prohibition of superfluous
injuries and unnecessary sufferings). On the other
hand, there is no treaty ban or restrictions on cyber
means of warfare. Concluding any such treaty in the
future is not just objectively unrealistic, but also inef-
fective, due to the rapid evolution of cyber weapons
and short lifespan of individual computer agents, as
well as inexpedient, because such limitation would
be binding only for states, putting the organized
armed groups in a better position. So, summing up,
cyber weapons are weapons of the present and they
are lawful.

5. Current generation of Cyber Weapons and
Tendencies of Cyber Evolution

Some of the features of the current generation of
cyber weapons compared to traditional weaponry to
be highlighted are the following: relative low cost,
easy accessability, relatively high anonymity, with
myriads of probabilities of behaviors, higher risks for
civilian infrastructures, their production and circu-
lation is outside of state control in the classical sense,
usually their effectiveness depends on the knowledge
of vulnerabilities of the military objective, they oper-
ate in accordance with the instructions inserted into
the cyber agent/ code without or with little further
human control, representing a myriad of different
types of cyber-weapons with different potentials,
constant and very rapid modification/ change of the
cyber weapons. It is obvious that the ongoing quan-
tization of things, including the rapid changes in the
field, will alter also the general features of the cyber
weapons in attempt to make them smarter and even
more efficient than the current generation of cyber
means. The outlined dominating tendencies of our
new age in the world in general and in the field of
weaponry in particular are higher autonomy with
integration of Al, aspiration towards lower lethal-
ity risks with higher efficiency in achieving the final
aim, and unconstrained imagination and creativity.
At least this has been the approach with strongly

" In Fight Against ISIS, U.S. Adds Cyber Tools. - NPR. February 28, 2016. URL: http://www.npr.org/tem-plates/transcript/tran-

script.php?storyld=468446138 (accessed 28.02.2022).

> Corera G. UK's National Cyber Force comes out of the shadows. — BBC News. November 20, 2020. URL: https://www.bbc.

com/news/technology-55007946 (accessed 28.02.2022).

94

MocKoBcKMii XXypHan MexayHapogHoro npasa - 2 « 2022



Ara Yeremyan, Lilit Yeremyan

INTERNATIONAL SECURITY LAW

cyber-dependent autonomous weapon systems, in
the context of which the technology development
has reached the point when the prospect of employ-
ing killing robots in armed conflicts seems realistic
to the extent that states are already intensively dis-
cussing and disputing the legal, technological, ethical
and other aspects of such a scenario. Moreover, some
experts see the possibility to perfecting the robots in
the likeness of human beings or creating ethical au-
tonomy: robots as intelligent, reasonable and com-
passionate as humans, which would facilitate to the
reduction of destruction and losses in the course of
armed conflicts [Arkin 2014:33-37]. Similarly we can
outline certain patterns of cyber evolution, which
might seem science fiction but only for the present
moment. Integration of Al into cyber weapons is one
of the most foreseeable trends. Smart cyber codes
might be designed to learn not only from their previ-
ous experiences but also from the analysis of the en-
vironment and the context in which they should be
employed uncovering even the indirect and not obvi-
ous links and connections which otherwise wouldn't
be analysed and taken into consideration. At the
same time the traditional methods of counteractions
to neutralize harmful agents can become inefficient
if the smart cyber weapon learns to modify itself. In
such a case scenario it would be nearly impossible to
stop or control it. For a better illustration we could
compare such a smart cyber weapon with Covid 19.
Based on the initial knowledge about the virus dif-
ferent vaccines were elaborated against it. However
the virus has modified over time in order to survive,
while the vaccines are still protective to some extent,
however they are not as effective against the new var-
iant of the virus. In the meantime, the transmissibil-
ity of the virus has increased and the consequences
have become more severe. By analogy, the most chal-
lenging feature in this scenario would be the speed
with which the e-code could become smarter and its
possible spill over the infrastructures which were not
intended to be targeted by the initial design of the
given cyber weapon, making it much harder if not
impossible to react. And this, of course, will raise the
question whether our traditional approaches towards
regulation of cyber weapons should also modify with
the evolution, and whether the ex-post updates and
changes in legal interpretations would be efficient for
regulation of that specific threat.

Another pattern of cyber evolution could take us
to a situation when big data management is used as
a weapon with less lethal or even non-lethal conse-
quences, however equally effective in enforcing one’s
policy as the traditional weapons or potentially ki-
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netic cyber-weapons. Albert Einstein famously said
‘information is not knowledge. And this is true taken
at an individual scale, however the concept of big
data and the emergence of machine learning, big
data management seem to challenge Einsteins prop-
osition. Opinions like ‘he who controls the informa-
tion controls the world, ‘whoever controls the web
controls the world;, ‘the world is controlled by data’ or
‘data is the new oil’ have become common recently,
and in some sense they are not groundless. Every
minute billions of people create huge amounts of
content in the Internet either directly by sharing in-
formation via social networks or indirectly as a result
of making transactions, through state records or in
another way. Some of the information shared in the
web is open, but there is also an enormous amount
of information access to which is restricted based on
different parameters: from sensitive personal infor-
mation (like medical records, banking and financial
information, etc.) to classified military information
or data concerning operation of critical infrastruc-
tures. The size of the data is, thus, tremendous. But
what is more important any piece of such informa-
tion is rapidly changing and is directly or indirectly
interconnected with many other pieces of informa-
tion. The complex informational flood in itself is not
possible to measure or process manually, and, cer-
tainly, it per se does not create knowledge. However
unlimited volume for cloud storing and the machine
learning technologies open not classical Al driven
methodologies for conditionally speaking measuring
the information flows and transforming information
into knowledge. In fact, this transition from quantity
to quality is not an extraordinary phenomenon, but
one of the basic laws of dialectics that should not be
neglected in the process of evolution.

The term big data could be interpreted as reflect-
ing the size of information and its constantly growing
nature, which is often described through the five Vs
of big data: volume, velocity, variety, veracity, value.
It could also be interpreted as advanced technologies
that are capable of analyzing and organizing the im-
measurable volumes of unstructured information,
and consequently extracting patterns which then be-
come the basis for prediction of future behavior pat-
terns [Chi 2017:1].

The new technology based analytics has created
opportunities for a better, smarter, more tailored,
and more effective decision making in many fields
of life from public governance to different direc-
tions in the private sector. Not surprisingly, the states
and technological giants have manifested unhidden
enthusiasm for further rapid evolution of machine
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learning and creating grounds and additional occa-
sions for generating, collecting and processing more
and more information by injection of internet de-
pendence into almost all of our daily activities, and
even into human minds. The invisible Internet is lit-
erally everywhere, causing transformation of values
and forming a parallel cyber reality. At this point in
time, though, it would be logical to defend Einstein’s
proposition on the transformation of information
into knowledge since the current stage of machine
learning development is far from its potential peak.
Big data analysis, which technology is capable of
nowadays, being the most accurate existing analyti-
cal tool is still is not representative of the reality. One
of the underlying reasons is the number of people
who are not active Internet users: around 3.3 billion
people worldwide. Moreover, Internet presence does
not always give comprehensive information depend-
ing on the behaviour of the Internet user in the web,
especially with growing privacy concerns and raising
awareness in this field. At the same time, often the
information shared in the cyber domain reflects on
the illusionary side of Internet users as people share
only content which would put them into a more ad-
vantaged position rather than the content which rep-
resents the real nature of a given internet user. The
most beautiful, smart or kind image or illusion of an
Internet user may in reality represent a person with
opposite characteristics, the most social and extra-
vert person in the cyber domain with thousands of
online connections may turn out to be an introvert in
reality with only few friends. On top of all these nat-
ural and psychological factors that degrade the true
picture in the cyber domain, the advancement of
technology add on this by the use of fakes and deep
fakes, which seem to be more utilized at a political
rather than individual scale. As a result of employ-
ing of fakes, for example, the most popular political
party or a public character in the cyber domain may
turn out to be the least popular in the reality. Deep
fakes could be used to make up non-existing reality.
But the most interesting side of this is that sometimes
such created illusions in the cyber domain are per se
capable of influencing people’s thinking and behav-
iours. In other words, even if big data analysis at its
current stage of development does not produce very
accurate predictions, the well-distributed and struc-
tured informational flow in the cyber domain is ca-
pable of influencing/ manipulating (rather than pre-

dicting) behaviours'®. Now, big data and its analysis
do not possess a kinetic component and at its current
stage of development it definitely can’t even be con-
sidered as a mean of warfare. Nevertheless, every-
thing changes. It is no secret that along with the arms
race, there is also a strong race in the cyber domain,
including machine learning and big data manage-
ment, between states and other stakeholders. This is
paralleled with an incredible amount of information
being added to the already existing unlimited pool
of information every moment. Now let us imagine
that at some point everything becomes entirely based
and dependent on the web for all the people on our
planet. Let us imagine that people are living in smart
apartments and houses, dining in smart restaurants,
driving smart cars, and that the technology has learnt
to discriminate the false content from the real con-
tent and that it has learnt to accurately predict the
human thought that precedes the behaviour. What
if the information mined about every person gives
an opportunity to even duplicate the given person in
the cyber reality, to humanize cyber. All that a hu-
man being needs is just a smartphone attached to the
body for convenience, which is, of course, nothing
like our current smartphones. Let us imagine that
just like it was the case with electronic signature,
which over time became equivalent to the handwrit-
ten signature, the electronic image or a code of the
person will become equivalent to physical presence.
What if the states go entirely cyber for managing
all infrastructures, for organizing national security,
healthcare and the defense system of the country,
and that only smart weapons are used for defense,
no heavy artillery or traditional weapons, just like
our generation is not using bows and arrows, swords
and blunt weapons in the battlefields. What would
the role of data be in such a reality? What dangers
will the smart and entirely data driven world face?
It seems that the probable military/ defense aspect
of data management is sometimes being underesti-
mated and ignored.

6. Geopolitical Alignment Scenarios in Cyber
World of the Future

At the end of the day wars are fought for power,
dominance (whether its local, regional or global)
and survival. It would be impossible to predict what
would be the eventual outcome of such situation in

' For the analysis of the risks to the freedom of thought in general see [Yeremyan, Harutyunyan 2020].
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terms of geopolitical alignment. One of the scenarios
is that humans retain control over the cyber world
and data management, in which case the possible
outcomes would largely depend on the actors pos-
sessing the data management powers. Given that in
the cyber world any single agent, be that an individ-
ual, a group of individuals, a small state or a group
of states has certain chances for controlling the web.
Big data monopoly (including both: hardware and
software) could vest in one actor, drastically altering
the geopolitical balance. This would mean depend-
ence of all other stakeholders on this one actor with
the cyber power. It could also mean that there would
be no need for wars in a classical understanding,
because the mere fact of possession of control over
the web would be a sufficient tool for imposing the
political will on other actors. Otherwise the conse-
quences of confrontation could be unpredictable and
disastrous: from shutting down all cyber dependent
infrastructures or erasing all world data stored until
the given moment to opening access for everyone to
entire e-information, including classified informa-
tion, sensitive personal data, etc. A more chaotic and
violent future could be expected if the cyber power
becomes concentrated asymmetrically in the hands
of different individuals, transnational companies, or-
ganized armed groups, several big and small states.
This would most likely result in continuous cyber
race with actual use of cyber weapons for acquiring
dominance, and could even reach the scale of selec-
tive extinction of groups of people based on various
criteria, such as medical condition, ethnicity or race,
preferences, profession or other. While a symmetric
distribution of cyber power (software and hardware)
between several major geopolitical players and es-
tablishing reasonable control over cyber-freedom of
individual actors would create grounds for a com-
paratively organized and balanced world order. In
a sense, cyber means are indeed similar to nuclear
weapons, which can be disastrous, but could also
play a significant deterrent role. On the other hand,
cyber is conceptually different from nuclear weap-
ons by its technical characteristics, specifically invis-
ibility and per se non-lethality, as well as in terms of
actors possessing this instrument or potentially hav-
ing access to it. To put it simpler, it is much easier
to establish control with regard to possession of nu-
clear weapons than cyber means, including big data
management. In another scenario humans could be
competing with the cyber. In a metaphorical or more
philosophical-ethical context the competition would
be over preserving the realness of the world and the
souls of human beings. In more practical terms such
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competition could be reflected in a race between
smart cyber technology trying to outpace the hu-
man capacities and humans trying to elaborate new
smart cyber counter-means: pretty much like the
race of a constantly mutating virus with humans in
developing of effective vaccines. And then, prob-
ably, with the most science fictional scenario cyber
would gain control over humans. Though, not very
probable, but also not excluded, that the whole world
population becomes cyber addicted, or, for example,
a human-computer interface gets designed via which
the smart computers would be dictating people the
smartest and most accurate decision-making based
purely on the big data analysis. In such a scenario,
however, humans would still preserve their free will
that would be occasionally used to ‘revolt’ the deci-
sions prescribed by computers.

More globally and philosophically this discus-
sion also makes us contemplate on what is the future
world that we would want the next generations to
live in. No doubts the advancement of cyber technol-
ogies and machine learning can improve our every-
day life and make the world a better place if utilized
in accordance in the universal human values. But
our civilization must really decide on the red lines,
which should not be crossed. Yes, big data may be
eventually capable of making precise predictions and
giving best advice for decision-making in all spheres
of life, it could hold humans back from making mis-
takes and it could facilitate establishing high levels of
order, certainty and predictability. But we must ask
ourselves a question: is that the reality we would ever
like to live in? Should humans strive to achieve a zero-
mistake or close to a zero-mistake life at all, and es-
pecially at the cost of realness? Are we ready to sacri-
fice our souls and emotions for comfort and welfare?
Leaving the ethical and philosophical aspects of the
issue for another occasion and concentrating on the
practical side, this journey into the probable future
shows that cyber in general and data management
monopoly (software and hardware), in particular,
could in theory result in establishment of a unipolar
alignment, or it could create chaos and destruction,
but it could also have an opposite role: becoming an
instrument for balancing and deterrence of violence.
Now, returning to Carl Von Clausewitz’s definition
of war as a violent method of imposing the politi-
cal will in the context of the probable cyber advance-
ment, the conclusion would be that cyber is in fact
capable of changing the very nature of wars, mak-
ing the element of violence redundant and breaking
the paradoxical trinity by extruding the emotional
component.
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7. Implications for the Evolution of Interna-
tional Law

With all this discussion on the present challenges
and future implications, we could fairly conclude
that now is the turning point. Our task in the con-
text of cyber is to determine whether the given case
at hand is specific, identify the ways in which it is
new and analyze whether the theory and practice are
adequate. The prohibition or otherwise changing the
law to regulate a certain weapon at both international
and national levels should take place after carefully
assessing all arguments in order to avoid a situation
of prohibiting a weapon, which in fact compared to
traditional weaponry could have a higher potential
of being used in compliance with cornerstone IHL
principles, on the one hand, and on the other hand,
to avoid a situation when technology bypasses hu-
man expertise to the extent that it becomes too late
for imposing any regulations. With the use of cyber
means, the question would be whether the danger
of misusing cyber means now or in the foreseeable
future is so big that a strict ban or a restrictive regu-
lation is needed. And for this purpose classical cy-
ber weapons (including the hypothetical possibility
of development of smart cyber weapons) should be
distinguished from Big data, even though as illus-
trated supra big data management at some point in
time might really become equivalent to a non-lethal
weapon. Further there should be a distinction be-
tween regulation of routine cybercrimes'” and cyber
means which could be used as weapons in the con-
text of armed conflicts', and it is the cyber weapons
that present a specific interest for our discussion. In
this perspective, it is interesting to address the strate-
gic actions of different states in the field of cyber de-
fense. The analysis shows that there are two common
approaches to regulating military dimension of cy-
berspace: 1. implementation of a separate strategy for
cyber defense, 2. covering the military dimension of
cyberspace in the framework of cyber security strat-

egy or covering the military dimension of cyberspace
in the framework of a more generic document, such
as national defense strategy/ development plan®.
Both approaches have their advantages and draw-
backs. Thus, the clear separation of the cyber defense
from other military domains and from cyber security
allows the state to better analyse the character of cy-
ber threats during armed conflicts, more accurately
tailor the needs in cyber defense sector and plan the
advancement of cyber defense forces. However, such
an approach risks to overlook the interconnectedness
of civil and military infrastructures and the intercon-
nectedness between cyber-defense and defense in
other domains, as well as the overlapping issues in
cyber defense and cyber security. At the same time
addressing cyber defense in the framework of cyber-
security or in a more generic military doctrine of the
state would most likely result in insufficient attention
to the defense aspects of cyber domain, and, conse-
quently, weaker cyber defense. From the analysis of
the content of the strategies we could conclude that
most states acknowledge cyberspace as a military do-
main like land, air or maritime, analyse the main spe-
cific characteristics of cyber weapons, and set state
objectives and action plan for cyber offense, cyber
defense and cyber deterrence respectively. While the
future quasi-military dimension of the big data man-
agement seems to be overlooked in general, being
as a rule viewed in the light of standard privacy and
data protection-focused international or national le-
gal regulations, maybe justified by the implications
that such a scenario is more far distanced from now
and less probable.

For the time being, everyones wish and efforts
should be directed towards creating guarantees that
the technological development is used for the ben-
efit of mankind, for raising the threshold of our ex-
pectations towards the level of humanity rather than
erasing the humanness and realness. Otherwise the
civilization might end up finding itself in a situation
predicted by Einstein: “I know not with what weap-

7" At the regional level cyber-crime is regulated with the CoE Convention on Cybercrime (Budapest Convention), CETS No.:
185 (Budapest, 2001), while at the universal level there is no binding instrument that would explicitly address cybercrime.
Several treaties (e.g. UN Convention against Transnational Organized Crime (Palermo, 2000)) indirectly impose regulations for
cybercrime. The relevant international-legal regulations have shaped the legislation of the state-parties in the realm of cyber-
space regulation, however such regulation is applicable only to criminal conduct in the cyberspace and not cyber weapons

means and their use during an IAC or NIAC.

'® There is no international treaty explicitly regulating cyber weapons, leaving us with IHL principle on prohibition of inher-

ently indiscriminate weapons as the main relevant regulation.

' For instance, Belgium, Czech Republic, Denmark, Netherlands, Portugal, USA, etc. See: The NATO Cooperative Cyber De-
fence Centre of Excellence. URL: https://ccdcoe.org/library/strategy-and-governance/ (accessed 28.02.2022).

2 For instance, Estonia, Iceland, Lithuania, Montenegro, etc. See: The NATO Cooperative Cyber Defence Centre of Excellence.
URL: https://ccdcoe.org/library/strategy-and-governance/ (accessed 28.02.2022).
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ons world war IIT will be fought but world war I'V will
be fought by sticks and stones”.

8. Conclusions

Throughout history our world has several times
passed through cardinal changes triggered by drastic
scientific or technological development, new discov-
eries and mindset or thinking transformation for the
given time-period. However, the 21-st century evo-
lution is unique, in particular, by the rapidity of the
development, by the nature of the actors causing the
change, and uncertainty and the inner seeming con-
troversies and unity of the phenomena comprising
this change. These changes affect all spheres of life,
including military affairs. Wars on the one hand and
the on-going globalisation and science-technological
development on the other hand are interdependent.

With regard to the current generation of cyber
weapons, it could be concluded that even if they
might prima facie seem to be inherently indiscrimi-
nate, cyber weapons are not per se indiscriminate,
but rather are weapons with a very high potential
of being used indiscriminately or in violation of the
principle of discrimination. However, the high po-
tential of indiscriminate use of cyber weapons does
not outlaw the cyber weapons as such. Thus, we also
agree with the widely accepted opinion that the cyber
weapons, which are currently used, are sufficiently
regulated by the International Law. At the same time,
the future tendencies for advancement and improve-
ment of military cyber technologies, inter alia, via in-
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K NMPOEKTY OEKNAPALN O NPABE
HAPOAOB HA CAMOOINPEAENEHUE
N ®OPMAX EIr0 PEAJIN3ALNA

BBEJEHUE. Hacmoswias cmamvs 6 onpede-
JIEHHOTi cmeneHu npooonxaem uoew, 6blcKa3aH-
Hyto 6 2000 e. npogpeccopom MIVTIMO MM PD
I0.A. Pewemosvim, komopuili ony6nukoean Ha
cmpanuyax Mockosckozo HypHAna mexoyHapoo-
HO20 Npasa OPUSUHANILHYILL O00KYyMEHM-NpPoeKi
Koneenyuu o npase Hapo0os Ha camoonpedeneHue
[Pewemos 2000:417-419]. Ocoboe sHumarue oH
obpamusn Ha onpedeneHue Gopm peanudayuu npa-
6a HAP0006 Ha camoonpedesneHue U, camoe 2nas-
Hoe, 0meem Ha 60NPoc, A6/AMCA U MPedoBaHUS
06 omodeneHuu om 20cy0apcmea UMMAHEHMHOU
opmoti maxozo npasa, a maxxie Kpyz OCHOBHbIX
cyb6vexmos npasa Ha camoonpedeneHue u, 6 4acm-
HOCMU, peuieHue 0NPOCa O MOM, SABTIOMCT U
MAaKoebIMU HAUUOHAIbHbIE MEHLULUHCIEA.
Llenvto  Hacmosueeo UCCIE006AHUSL  ABIAEMCS
nonvImMKa pazeéumv Coomeemcmeyujue udeu
IO.A. Pewemosa, a makie 6Hecmu cobcrmeeHHble
coobpaxeHus 6 3moil c63uU ¢ yuemom 6ypHo pas-
BUBAIULUXCS NPOUECCOB Peanu3auuu npasa Ha ca-
MoonpedeneHue 8 COBPEMEHHOM MUpe.

B mHozococmasHbix 2ocydapcmeax mpebo6aHus
0 npase Ha camoonpedeneHue Mo2ym 6apbUupo-
8aMbCs 0M NPedoCMaseHUs MeppumopuanbHo2o
CamoynpaesnieHus 6 pamKax CyuLecmeyulezo 2ocy-
dapcmea (a8MoOHOMUS) U IKCMEPPUMOPUATLHO20
camoynpasnenuss (KynvmypHas asmoHoMus) 00
CO30aHUS He3ABUCUMOLL 20CY0APCIEEHHOCU UL
06veduneHust ¢ Opyeum 2ocyoapcmeom. Mexcoy-
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HAPOOHOe CO0OU4eCNE0 6 UeTIOM HEOXOMHO COena-
Waemcs ¢ mpe6osaHusMuU 0 BHeUIHeM camoonpe-
denenuu (ceyeccuu), 6 Mo e 6peMs OMKIIOHeHUE
BHEUIHUX NPUMAAHULI HA camoonpedesieHue He
A671AeMCS AOCONOMHBIM.

Paccmompes HopmamueHvie U O0OKMPUHATbHbLE
0cobeHHOCMU Npasa HA camoonpedeneHue, No-
umu4ecKue npoueccol, Komopvie conposonoant
MedNOyHapooHoe coobulecmeo nocnedHue 20 nem
(camoonpedenenue Kpvima u ecmynnenue 6 co-
cmasé Poccuiickoii ®edepayuu; ceueccus [JHP u
JIHP u3 cocmasa Ykpauuv. u npusHauue ux co
cmoponvl Poccuu; kocosckuii npeyedeHm; npo-
sosenauierue Hezasucumocmu IOmucnoii Ocemuu
u Abxasuu om Ipysuu; mnerowuti 6onee 30 nem
U nepuoouHecKy nepexo0sTusULl 6 aKmueHywo 0o-
esyo a3y Haeopro-Kapabaxckuii KoHpnuxm;
epaxcoanckas eotina 6 Cydame u pegeperoym
2011 2. 06 obpazosaruu FOxurozo Cyoama; ben-
acmckue coenauieHus, nonoxKusuiUe KoHely, npu-
masanuam CesepHoti Vpnanouu o evixode u3 co-
cmasa Benuxobpumanuu; nonvimka ceueccuu
Kamanonuu u3 cocmaea Vicnanuu u 0p.), asmop
npuuien Kk 6800y 0 Heobxooumocmu paspabom-
ku npoexma Jleknapayuu o npase HApooos Ha
camoonpeodeneHue, cooepicauieii Haubonee akmy-
AnbHble NOJIONEHUS COOMBEMCmeyou,e0 npasa
U omeexaroujeli co6pemMeHHbIM 6bl308aM, C KOMO-
poIMU CTANIKUBAIOMCS OCHOBHYIE AKMOPbL 91020
npoyecca.
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MATEPUAIJIBI I METO/BI. Ocrosoti uccnedo-
BAHUS ABUMUCL MENOYHAPOOHO-NPABosble 00KY-
MeHMbl, KOHCYTbMAmueHvle 3aKaueHus Mexroy-
Hapoonozo Cyoa OOH, npasonpumenumenvHas
NPAKMUKA UHBIX MeXKOYHAPOOHO-NPABOBLIX Op2a-
HOB, cospeMeHHble HAYUHble MPYObL OmeuectéeH-
HbLX U 3apy0excHblx yueHbix. Memoovl, npumeHse-
Mble 8 HACMOAULEM UCCTIE008AHUU: AHAIU3, CUHINES,
UHOYKUUS, 0e0YKUUS, CpasHeHUe, KIACCUPUKAUUS,
CUCMeMAMU3AyUs, NpPoeHO3UPOBAHUe, A MaK#e
CPABHUMENLHO-NPABOBOLL U POPMATLHO-IOPUOUYE-
CKuil.

PE3VJIBTATbI WCCIEJOBAHMA. Paccyx-
0ast 0 MpyOHOCMSAX, C6A3AHHBIX C NPABOM HA Ca-
MmoonpedeneHue, asémop obpaujaem BHUMAHUE
Ha 280/0UUI0 UOeU camoonpedeneHus HAPooos,
NPUHUUN PABHONPABUS U CAMOONPeOesieHUs Ha-
p0008 6 cucmeme OCHOBHBIX NPUHLUNOE MeHOY-
HApPOOHO20 Npasea, e3aumodelicmeue NPUHUUNOE
camoonpedeneHuss U MeppUMopUanbHoLL yenocm-
Hocmu 2ocyoapcme, npobnemy cy0vekmos npasa
Ha camoonpeoesieHue, 0COOEHHOCMU CeUeccUuu, UH-
cmumymos uti possidetis juris u pemeouanvHozo
omoenenus. IIpedcmasnsaiom uxmepec 6vi800bl 0
popmax u kpumepusx camoonpeoeneHus 0CHOBHbIX
e2o0 cybvexmos u eHoMeHa HENPUSHAHHBIX 20CY-
dapcme. HemanosamHvimu, Kak npeocmaessemcs,
ABTAOMCA UCCTIE008AHUT ABMOPA OMHOCUIMETLHO
UHCMUMYUUOHATIHOLX MeMO0006 Ypeynuposanus
KOHMAUKMHBIX CUMYyayutl, c6:A3aHHbIX C NPABOM
Ha camoonpedeneHue. Paccmompes ece amu npo-
671eMbl, a8mop npedcmasisem npoeKm coomeem-
cmeytoweil Jlexnapayuu o npase Hapooos Ha ca-
MmoonpedeneHue U Popmax ezo peanu3ayuu.
OBCYKIOEHME U BbIBOIDbI. Smnuueckue, pe-
2UOHAIbHYIE U TI0KATIbHbIE KOHMAUKMIbL, 01 KOMO-
poLx He c60000eH cO8peMeHHbLIL MUP He MONbKO Ha-
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pywiaiom cmabunvHOCmy 8 0MOenvHbIX CHPAHAX,
HO U Hecym yzpo3y 6e30nacHoCmu Mupy 6 Ueniom.
VImenno 803HUKaOUUe 8 Pe3yibmame MAaKux KoH-
pnuxmos meppumopuanvHole Cnopvl OMHOCTMCA
K 4ucmy Haubosnee ocmpuix npobem mexoyHapoo-
HoIX omHouweHutl. JIs 1106020 NOMUIMHUUECKO20
eocydapcmaea, 6 mom uucne u 0nsi Poccuu, kpaiine
BANHO 6 COBPEMEHHBIX YC/IOBUAX NOONUHHO HA-
YyuHOe 0CO3HAHUE NPUHUUNG PABHONPABUS U Cd-
moonpedeneHus HAPo00s, A0eK8amHvLx HOPM e20
peanuzayuu, CcmMpyKmypuposaHus IMHUHecKou
UOEHMUYHOCMU 8 CUCemMe 2PAIOaHcKot UudeH-
muunocmu. Haxosxoenue yb6edumenvvix, 060-
CHOBAHHBIX PeuleHUil no 3ampoHymviM acneKmam
6ydem cnocobcmeosamsv KOHCOMUOAUUU MUPOBO2O
o6ujecmeenoz0 MHeHUs, paspabomke 6 KoHeu-
Hom cueme nod seudoti OOH coomeemcmayroujezo
MeHOYHAPOOHO-NPABO6020 DOKYMeHMA.

K/ITIOUEBBIE CJIOBA: npaso Ha camoonpedesne-
Hue, NPUHUUNDL MeHOYHAPOOH020 Npasa, Hapoo,
HAUUS, MAZIOHUCTIEHHblE U KOPeHHble HAPOoObl, HA-
UUOHATIbHDIE MEHDUUHCIEA, 0eKNIAPAUUS O npase
Ha camoonpedenerue Hapooos, uti possidetis juris,
pemeouanvHas ceueccuss, HenpusHaHHvle 20cyoap-
cmea, Kpumepuu camoonpedeneHus, cybvexkmubl
npaea Ha camoonpeoesneHue
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TOWARDS THE DRAFT DECLARATION
ON THE RIGHT OF PEOPLES TO
SELF-DETERMINATION AND FORMS

OF ITS REALIZATION

INTRODUCTION. This article elaborates on the
idea of Professor Y.A.Reshetov, who published in the
Moscow Journal of International Law a draft conven-
tion on the right of peoples to self-determination. The
draft convention has been one of the first attempts to
draw attention to the problem of the limits of self-de-
termination in plural States, the forms of implementa-
tion and the main subjects of the right of self-determi-
nation.

The purpose of the study is to develop the relevant
ideas of Y.A.R.Reshetov, as well as to introduce new
ideas, taking into account the evolving processes of re-
alization of the right to self-determination in the mod-
ern world.

MATERIAL AND METHODS. The study is based
on international legal instruments, advisory opinions
of the International Court of Justice, the jurisprudence
of other international legal bodies and contemporary
research of domestic and foreign scholars. The meth-
ods used in this study are: analysis, synthesis, induc-
tion, deduction, comparison, classification, systemati-
zation, prediction, as well as comparative and formal
legal approaches.

RESEARCH RESULTS. The territorial disputes re-
sulting from ethnic, regional and local conflicts are
among the most pressing problems in international
relations. For any multi-ethnic State, including Russia,
it is extremely important to have a genuine scientific
awareness of the principle of equality and self-deter-
mination of peoples, adequate forms of its implemen-
tation, and structuring ethnic identity in the system of
civil identity. Exploring for well-founded solutions to
the matters involved will help consolidate world public

BBenenne

JHVM U3 MCTOYHMKOB MEX/IyHapOJHOI Ha-
NPSYKEHHOCTM 10 MTOTAM CJIOXKMBILETOCH
nocne Bropoii MupoBoit BOJHBI MUPOIO-

pAdKa ABIAETCA COXpaHMBIIEECHA IIPOTUBOpEUNE
MEXAY, € OI[HOI7[ CTOPOHDI, CTPEM/IEHNEM K OTHE/IE-
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opinion and ultimately develop an appropriate inter-
national legal mechanism under the auspices of the
United Nations.

DISCUSION AND CONCLUSION. The articles
analyses the evolution of the idea of self-determina-
tion of peoples, the place of the principle of equal rights
and self-determination of peoples in the system of ba-
sic principles of international law.

The range of subjects of the right to self-determination,
the specifics of secession, institutions of uti possidetis
juris, and of delays in secession, as well as questions on
the forms and criteria of self-determination of the
principal subjects and the phenomenon of «unrecog-
nized States», author drafted the relevant Declaration
on the Right of Peoples to Self-determination and the
Modalities for its Implementation.

KEYWORDS: right to self-determination, principles
of international law, people, nation, small and indig-
enous peoples, national minorities, declaration on the
right to self-determination of peoples, uti possidetis
juris, temporary secession, unrecognized States, crite-
ria for self-determination, subjects of the right to self-
determination
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HMIO HapoAoOB, MCHbIThIBAIOIINX FPY6I)I€ Hapyuie-
HYA IIpaB Y€/10B€Ka 110 9THNUYECKUM, PEJINTNO3HbIM,
SA3bIKOBBIM I APYTMM IIpM3HAKaAM, a C }IPYFOiI — HE-
JKeJlaHMeM UJIM HErOTOBHOCTBIO BJIACTell COOTBET-
CTBYIOLIMX TOCYJAapCTB IPENOCTaBUTb TaKyl0 BO3-
MOXHOCTbD. HpOCHe)KI/IBaF[ IIyTb IIPOMUCXOXKIAEHNA,
CTAaHOBJIEHUA Y Pa3BUTUA UAEU CAMOOIIPENE/IEHNSA
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HapofIOB, OYEBUJHO, YTO YIOMAHYTOE IPOTUBO-
peune He sBisercsi derHomeHoM XX-XXI Bekos.
KoHuenmusa camoomnpepenenus cHadana cpopMu-
poBajach KaK CBOEr0 poja KOHIeNIMsA CBOOOHBI,
001LIeCTBEHHOTO [OroBopa U jmbepany3Ma, OCHO-
BaHHBIX Ha uyesx [Inmatona u Apucrorens [O’Meara
1992:14-25] u nonyyuBLINX AMAIEKTUIECKOe 000-
cHoBaHue B Tpypax JDx. Jlokka, T. To66ca, XK-)K.
Pycco, V1. Kanra u pgp. CBoboza u mpaBocnoco6-
HOCTb KaK OCHOBHAs XapaKTePUCTIKA YeI0BEYECKOI
CyO'beKTHOCTH AB/IAKTCSA CePALIEBUHON KOHLEIIINI
HPaKTUYeCKOI U TIONUTIIeCKO pumocoduu coBpe-
MEHHOJ1 31I0XM, @ UMEHHO HOPMATUBHBIM U SMIIMPU-
YeCKMM YC/IOBMEM, YTO JIFOAY KOMIETEHTHBI BECTH
CBOOOJIHYI0, HE3aBUCUMYI0 ¥ CaMOCTOSATEIbHYIO
KM3HDb. ITO yYeHMe O 4elloBeKe KakK CyObekTe Ipa-
B, U3HAYA/IbHO PAaBHOM [IPYTOMY 1 CAMOCTOSITE/IbHO
onpepernsoneM cebs. A ussectHas gopmyna IIpo-
taropa Homo mensura omnium rerum est (4emoBex
eCTb Mepa BCeX Belllell), yXOfAllas KOPHAMU B ce-
IYI0 PeBHOCTD, IIOTy4MBILIAS PasBUTHE B TEOPUAX
€CTeCTBEHHOTO IIpaBa 11 KOHIIEMIVM HAPOJHOTO Cy-
BEPEHUTETA, B X0fie OyprKyasHO-[|eMOKPATHYeCKIX
pesororit XVI-XVIII BekoB obpetana Bce 6oree
YeTKVe O4YepTaHmsA M Co3jana (yHJaMEHTATbHYIO
UJe10, KOTOpas ABUIACh OCHOBOI /1A GOpMUpPOBa-
HIA COBpeMeHHOI rocygapcrBeHHocT B XIX 1 XX
BEKax.

Oco60 crenyeT BHIEUTD II€PHOJ, CBA3AHHBII C
IpMaHNEM CaMOOIIPeJe/IeHNI0 HAPOJOB KauecTBa
00IeNPM3HAHHOTO TIPUHINIA MEXYHApOJHOTO
IpaBa, HEKOETO MMIIEPATVBA, C IIOCTENIEHHBIM IIepe-
BOZIOM IOJMTUYECKO KAaTeropuu B HOPMATMBHO-
IpaBoBoe Io7le U 3aKkperienne B Ycrase OOH.

1. O npuHIUITe ¥ IPaBe Ha CAMOOIIpefeNeHe

B Hayke MeXJyHapoJHOrO IIpaBa HEOJHOKpaT-
HO BO3HMKAJIM JIUCKYCCUM O IIPOTUBOIOCTABIEHUN
KaTeropuyl CaMoOIpefe/eHnss KaK IpUHLUIA U
npasa. Pasymeercs, 3T0 He OIHO 1 TO >Ke, HO He Cy-
LIeCTBYET ¥ HEKOEN HENPEeOofO/NMMON CTEHbI MEXY
Hymu. Ecrn mpaBo BhIcTymaeT oopupmdecku 06:3bl-
BaIoOLllell HOPMOI, Ipefronaramleil 0653aHHOCTD
IPYToii CTOPOHBI (BO3HMKAET COOTBETCTBYIOIeE
IPaBOOTHOIIEHME), TO TIPUHLVIT BOCIPYHIMACTCA
B 3HAUUTE/IbHOI CTENEHN KaK IIOIMTHYEeCKas KaTe-
ropus, 4TO OTHIONb HE yMajAeT 00sA3aTeIbHOCTH
C/IeIOBATh €r0 IONOKEHNAM. ITa 0COOEHHOCTD Ha-
IPAMYIO BbITEKAET U3 CT. 53 BeHCKOI KOHBEHLUN O
IpaBe MEXIYHApOJHBIX JOroBopoB 1969 r., ompe-
HeTSIONell IPYHUVIT KaK «MMIIEPAaTUBHYI0 HOPMY
obmero MexxpyHapogHoro mpasa». Henbss He 06-
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paTUTh BHVYMAaHME M Ha TO OOCTOATENBCTBO, YTO
Jlexmapaiys o MpUHIUIIAX MeX/JYHapOIHOTO IIpaBa
1970 r., ucrionb3ysl B Ha3BAHMUI JOKYMEHTa TEPMUH
«IPVHIMI» PacKpbIBAeT IO CYIeCTBY GOPMBI OCY-
I[eCTB/IEHNA IIpaBa Ha CaMOOIIpefieieHNe. Xapak-
TEPHO, YTO B HEKOTOPBIX MEXXYHAPOHO-IIPAaBOBBIX
JIOKyMEHTaX MOXKHO BCTPETUTb TaKoe, Ha IIepBblil
B3IVIAJ, He COBCEM OOBIYHOE, HO, [0 HAllleMy MHe-
HIIO, BIIOJIHE IIpMeM/IeMOe CTIO0BOCOYeTaHMe, Kak
«ITPUHINII IIPaBa HAPOJOB Ha CAaMOOIIpefie/IeH e,
OpHOMl 13 MeTOf[OMOTMYECKMX OCHOB MCCTIe-
IOBaHMA CTaja TPAKTOBKA HPYMHIUIIOB MeX[yHa-
ponHoro mpaBa npodeccopom JLII. Anydpuesoii,
yOeIuTeNbHO pacKpbIBIIEN AMaTeKTUYecKoe B3au-
MOJEICTBYE Y OPTaHUMYHOCTb UX UJIENHONM COCTaB-
JIAIOIell, ¥ KauyeCTB HOPMAaTUBHOCTU [AHydpuesa
2021:6-27]. B omope Ha 3TOT YyHHAMEHTAIbHbII
TOCBI/I, KaK TIPefiCTaB/IAeTCS, CleflyeT BBICTPAauBaTh
nonoxkeuna Ycrapa OOH o nmpuHumne paBHomlpa-
BUS 1 CaMOOIIpefie/ieHVisi HapooB (yjee) B caMoit
TECHOI1 YBs3Ke C IIPOBO3ITIAIIAEMBIM B Psfie MEX/Y-
HApOJHO-TIPABOBBIX JOKYMEHTOB IIPaBOM HapOZIOB
Ha camooInpefiesieHne (HOpMOJi, TIPaBUIOM TIOBefie-
HMs CYOBEKTOB MEXIYHApOJHOrO Ipasa). MHoro-
4yIC/IeHHbIe MOTIBITKY 0PUCTOB-MEXIYHAPOJHIKOB,
BBICTPAVBAOINX CHCTEMY OCHOBHBIX IPMHIIUIIOB,
BBIY/IEHUTDb 13 UX COBOKYITHOCTU HEKOe K/IYeBoe
3BEHO, 000CHOBAaTh CBOETO POJa MepapXMio IPMH-
IMIOB OLIEHVMBAIOTCA KaK HeIlpaBOMEepHble 1 06pe-
yeHHbIe Ha Heyzavy [KonioxoBa 2006:165].
EpuHCcTBEHHO HaJe)XHOM OCHOBOI B IIOAXOJeE
K paccMaTpuBaeMoil IpobeMe ABIAETCA HEYKOC-
HUTETIbHOE CIIeflOBaHMe JIOTMKe — «AYXy U OyKBe»
Jlexmapanym o MPUHIMIIAX MEeXAYHAPOJHOTO Ipa-
Ba 1970 r. (paspen «OO6111e IOTOKEHNSI», CT. 2, 4. I)
u axmounrtensHoro akta CBCE 1975 1. (pasgen
«[lexmapauus npuHIMNoB», ct. X, 4. IV). Coot-
BETCTBEHHO BCe OCHOBHbBIE ITPUHIUIIBI, BO-IIEPBBIX,
ABJIAIOTCA, B3aMMOCBA3AHHBIMU U KaXK/bII U3 HUX
JIO/DKEH pacCMaTPMBAThCA B KOHTEKCTe BCeX IPYTUX
IPVHINUIIOB; BO-BTOPBIX, VIMEIOT NEePBOCTEIEHHYIO
Ba)KHOCTb ¥ JIO/DKHBI OfIIHAKOBO ¥ HEYKOCHUTEb-
HO NPYMEHATbCA NPM MHTEpHpeTanuyu KaxKoro
U3 HUX C y4eToM Apyrux. Vcxons us artoro, moma-
raeM, 4YTO IPM OIpefeNeHHbIX IOTUTUKO-IPaBO-
BBIX 00CTOATENbCTBAX J/IA HAXOXK/IEHNA BBIXOZA 13
HepefIKO TYNUKOBOI NMXOTOMMU «T€PPUTOPUAIID-
Has I[eIOCTHOCTD — CaMOONpefeNieHne» Ipefmo-
YTeHMe MOXKeT OTIABATbCSA Ha MPAKTUKe OfHOMY 13
YIOMAHYTBIX IPUHUUIOB. BepXOBHBIM CyAbell BO
BCeX TOJOOHBIX CUTYALVIAX, 00PeTAMNX MeX/y-
HapOJHOe M3MepeHue, OIKeH ocTaBaTbcs CoBeT
besonacnoctu OOH kak rapant Ycrasa Opranu-
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3auny, noamep>kanusa mupa u 6esomacnoctu. [lpn
pelleHny BOIPOCOB IPAKTUYECKO peannsalyn
IpaBa Ha CaMOOIIpefie/ieHVie HeOOXOMMO CO3JaTh
ycnoBus, obecriednBaonie coOMoeHNe CIpaBey-
JIMBOCTY STUYECKOIO IIOHATYSA, CTABILETO OJIHOIA
U3 CTepKHeBbIX ocHOB YctaBa OOH u Haxopdme-
r0 OTpaKeHMe BO MHOTMX APYIMX MeXYHapOLHO-
IPaBOBbIX JOKYMeHTaX. VIMeT mpaBo Ha >KU3Hb B
9TOJ CBA3M TaKue METAPUINYECKe KaTeropuu,
KaK «TePINMOCTb», «Z06pOCOBeCTHOCTH» u fp. 1o
HalleMy yOeXIeHUI0, HeOOXOAMMO CTPeMUThCA K
MaKCUMa/TbHOMY CONMVDKEHMIO IIOTIATHUKO-IIPaBOBO-
r0 COfep)KaHMsI MEXIYHApPOJHBIX JOTOBOPOB, OT-
paxaroumx ipso facto HalMoHa/IbHBIE MHTEPECHI
TOCYJapCTB-YYaCTHUKOB, C X [YXOBHO-HPABCTBEH-
HBIM HAIIOJTHEeHUeM, 0053aTe/IbCTBaMU MOPAIbHOTO
HOPSZIKA, YTO MPUJABAIO ObI ¥IM JOIOMTHUTEIBHYIO
cuy.

2. TeppuropuanbHas NeNOCTHOCTD MY HENIPU-
KOCHOBEHHOCTB?

Jlnd  TIONHOLIEHHOrO IIOHMMAHMA IIPMHIMIIA
TEPPUTOPMAIBLHON LIEIOCTHOCTU TOCY[APCTB CIle-
flyeT aKLeHTUpOBaTh BHMMAHUE Ha HEOJHO3Hau-
HocTu nepesofa B Ycrase OOH anrmmiickoro tep-
MUHa integrity B ayTEHTUYHOM PYCCKOM TEKCTE: B
I. 4 CT. 2 — KaK «HEIPUKOCHOBEHHOCTb»; BO BCEX
APYIMX CIOy4YasX — KaK «IIeIOCTHOCTB». Cremys
JIOTYIKe PACCYXXIEHUII OZHOTO U3 pa3pabOTUMKOB
YeraBa OOH C. b. Kpoinosa [Kpoinos 1960:260],
VICC/IEiOBATENb MICXOMUT M3 TOTO, Y4TO 3a OCOOEH-
HOCTSIMM IlepeBOjia CTOsIa HMONMUTHYeckas 60pboa,
3ajjadeil KOTOPOJ ObIIO TPM3HAHNE MOMUTUYECKOI
HE3aBUCUMOCTU ¥ TepPUTOPUAIbHON HEIPUKOC-
HOBEHHOCTI KaXK[JOTO TOCyJapcTBa. BMecre ¢ TeM
JieiicTBOBaa OBl IIPe3YMIILMs, COITIACHO KOTOPOI
HapOo7ibl MOIJIY CAMM YCTaHAB/IMBATD IIOIMTUYECKUI
CTpPOJl 110 CBOEMY YCMOTPEHMIO, COOTBETCTBEHHO
MeHAMUCh Ob1 U rpannupl. Ho mpoucxopnutb coor-
BETCTBYIOLIME TIPOLECChl JIO/KHbBI JIETUTUMHO, II0
cormacuio, 6e3 mpyMeHeHN CUJIbL.

CneflyeT KaTeropM4HO BBICTYNUTb IPOTUB U
abCcomoTN3aLyM KaK IPUHINIA CAaMOOIpefeeH A
HapOJIOB, 11 €r0 «aHTAarOHNMCTa» — IIPUHINIA Tep-
PUTOPMAIBHON LieTOCTHOCTU. B onope Ha penieHns:
U PEKOMEHJALMM PAJA MEXJYHAPOLHbIX, B TOM
4yICIe CyfieOHbIX OPraHOB, MOXKHO CJIeIaThb BBIBOJ,
4TO MEXJYHApOJHOE IIPABO He YCTAHAB/IMBAET HU
paspelnTe/IbHbIX, HU 3alPelAlolMX IIpaBuil, Ka-
CAIOLIMXCSA BOIPOCOB caMoorpefeneHns [XapTBur
2013:125-127]. Ilpn aTOM OTBepraroTCsi BOOPY>KeH-
HbIJT KOH(IMKT MM MHble HACUIbCTBEHHBIE Jieii-
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CTBYA, CJIEACTBUEM KOTOPBIX MOI/I ObI CTaTh M3THA-
HIlEe JacT! HacCeleHMs TEPPUTOPUM Ha STHNIECKON
[I0YBE ¥ IPOBO3IVIAIUEHME HE3ABMCUMOCTH COOT-
BETCTBYIOLIEN TEPPUTOPUI UM IIPUCOENVHEHNE €€

K JIpyTOMY TOCYHapCTBY.
3. Hapop 1 Hanpus

BocripuATne NOHATUA «HApOf» Ype3BbIYATHO
MHOroo6pasHO ¥ MHOTOACIeKTHO. VIHorga ato mo-
HATHME TPAKTYeTCHA KaK HaceleHue, 0ObeayHeHHOe
IPVHAIEKHOCTBIO K OZHOMY TOCYAApCTBY (KuTe-
JIU CTPaHBI); KaK COLMaIbHas OOIHOCTD, IPEeACTaB-
JIAIOIAsA COBOKYITHOCTb IPaXKJlaH, VIHOCTPAHIEB U
mui 6e3 TpaKAHCTBA, IIOCTOAHHO IPOXKMBAIOLINX
B CTpaHe 1 00/1aJJal0lMX BO3MOXHOCTDBIO BBIPAXKATh
CBOI0 IIONMUTUYECKYI0 BOMIO. B poccumiickoil Hayke
KOHCTUTYIMOHHOTO IIpaBa IO, HApOJiOM IPMHATO
IOHVMATb €VIHYI0 COLMATbHO-3KOHOMIYECKYI0 1
HONUTNYECKYI0 OOIHOCTD JIIOfiell He3aBUCHMO OT
fie/leHNA Ha KaKue-m00 HallMOHA/IbHbIE VI STHU-
YyecKye OOLUHOCTIL.

Hanbornee yeTKye KpyuTepuy, Ha Halll B3IJIAL, IIO-
3BOJLAIOIIME OXapaKTepU30BaThb IOHATHE <HAPOL»
OBUIM TIPEIIOXKEHBI B UTOTOBOM JOKJIafie M PeKo-
MeH/IaLVIAX, BBIPAOOTAHHBIX B XOfie MEX[YHapOJ-
HOJI BCTPEYM 9KCIIEPTOB, IPOXOVBILEN IIOJ, ATU0M
FOHECKO 27-30 Hos16ps1 1989 . MTax, Hapog 3T0:

1. Ipynma mHAMBUAOB, 06/NafaloNIas HEKOTO-
PBIMU W/IM BCEMU YIIOMAHY THIMM YePTaMIUL:

a)  o0uiye NCTOPUIECKY TPaJULIVIN;

b) pacoBas mnm aTHUYECKAS UEHTUYHOCTb;

C)  Ky/IbTypHas TOMOT€HHOCTB;

d) A3BIKOBOE eNMHCTBO;

e)  penuruosHas WIn
6/I1M30CTh;

f)  TeppuTopmanpHas CBs3b;

g) o01as 3KOHOMMYeCKast )XU3Hb.

2. Ipynma momkHa o0nafaTh OIpefe/eHHON
YJIC/IEHHOCTBIO0, He 0053aTe/IbHO 3HAYNTE/NIbHON, HO
HPEACTaBIATb 0001 HeuTO OOJblilee, YeM IIPOCTO
o6 beyIHEeH Ve MHAVBIUIOB B paMKaX TOCyapCTBa.

3. Ipynma kak HedTo LenOe JO/DKHA VMETb
BOJMIO OBITb BOCIIPMHMMAEMOV B KadecTBe Hapofa
VI OCO3HATh ceOs HapOJIOM, XOTS, BO3MOXHO, He-
KOTOpbIE T'PYIIIbI MJIM OT/ie/IbHBIE YIEHBI IPYIIII MO-
TYT 11 He IMeTb TAaKOBOJI BO/IY VI CAMOCO3HAHUA.

4. Ipynma HOMKHA MMETb MHCTUTYTBHI WM
pyTVie CPefiCTBA BHIPAXKEHN CBOMX XapaKTepPUCTHUK
VI BOJIM K MIEHTUYHOCTHL.

PaccmarpuBas ciny4am IpMMEHEHMA ITOHATUI
«HApoOM» M «HALVSl» B MEX/YHapOZHO-IIPaBOBBIX
aKTax ¥ Hay4yHOIl JuTepaType, ClefyeT oOpaTUTb

NACOmorndecKasa
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BHIMaHIe Ha VX B3aMO3aMeHIeMOCTb, & MHOTA U
oToxpecTsenne. Kak npencrasisercs, Hapox ciie-
lyeT pacCMaTpuBarh (B y3KOM CMBIC/Ie) B KayeCTBe
IPOCTPAHCTBEHHO! COBOKYIIHOCTM — VHAMBIUJIOB,
COIPSDKEHHOI C OIpefe/IeHHbIM COLMA/IbHO-3KO-
HOMMYECKIM, S3BIKOBO-KY/IBTYPHBIM M JyXOBHBIM
00pasoM KM3HM. B IIMPOKOM >Ke CMBIC/IE Hapof
XapaKTepu3yeTcsi KaK COLyanbHas OOLIHOCTD, 00-
peTaolas MOUTIUYECKYI0 CYOBEeKTHOCTD 1 CTAaHO-
BSILIAsICS B CYJTY 9TOTO HAIMelT, KOTOpask BOCIPYHM-
MaeTCsi TIPU OIpefeNIeHHBIX 00CTOSTENbCTBAX Kak
rOCyfapCTBO.

4. Kpurepun camoompeneneHuss HapogoB U
HaIMi

Cnemys apxXuTeKType COBPEMEHHOTO MMPpa,
OIIpEJIeJIEHHOrO II0C/e OKOHYaHusA Bropoit mmpo-
BoI1 BoJtHBI U co3panna OOH, B kotopoMm cysepe-
HNUTET TOCYAApCTB MIpaeT MMIEPATUBHYIO pOJb,
caMa CyTb IIpaBa Ha caMOOIpefeNieHNe Ipyu pea-
NM3aLMy ee BHEIIHell GpOpMBI ABIAETCA aHapXude-
CKOIf, TIOCKOJIbKY HaIIpaB/IeHa Ha paspylieHne rocy-
lApCTBEHHOTO MOPA/KA.

B HamreM mpezcTaBieHMN peanusanus IpaBa Ha
CaMOOIIpefiefieHNie er0 OCHOBHBIMU CyObeKTaMu, a
MIMEeHHO HapoJaMM! U HalVAMMU, B YCTIOBUAX COBpe-
MEHHOTO MUPOIOPs/IKA BO3MOXKHA B CIy4Yasdx U B
COOTBETCTBUY CO CIEAYIOMMMU KPUTEPUAMM:

- 0CBOOOXKJIeHME OT KOJIOHMA/IbHON 3aBUCHU-
MOCTI;

- peanmsaums npuHumma uti possidetis juris
(Jlatmuckass Amepuka, 6piBinas FOrocmasus, CCCP,
Adpuxka);

- BO3MOXXHOCTb BbIXofa (cemeccum) U3 co-
CTaBa «PORUTENIBCKOIO» TOCYHAPCTBA MCKIIOUN-
TE/IbHO TPM COITIACUM LIeHTPAIbHBIX BracTeill u /
WIN TIO pe3y/IbTaTaM BCEHAPOJHO Of0OPEHHOro pe-
bepenyma;

- peMemuanbHasg cemeccus (cucremMaTmye-
CKMe ¥ MacCOBble HApYyILIeHUA IpaB KOHKPETHOM
TPYIIIBI HAaCceIeHVs CO CTOPOHBI TOCYAAPCTBA) HpK
YCTIOBUM TIPU3HAHNA BBIXO[A MEXTYHAPOLHBIM CO-
00LECTBOM B II€/IOM.

5. KOPCHHI)IC HAapoabl I HAITVMIOHA/IbHbIC MEHb-
IINMHCTBA. KPI/ITCPI/II/I CaMOOIIpeNeNneHNA

B pamkax mpoliecca JeKOTOHM3AIMM CaMOOIIpe-
JielleHue CTajio IPaBOBOIl OCHOBOI /I 0Opa3oBa-
HJIA COTEH HOBBIX rocyfapcTs. C Tex Iop IpaxkTude-
CKM TIPEKPATU/IOCh IOsB/IEHME HOBBIX TOCY/lapCTB,
OCHOBAaHHBIX Ha 3TOM IIpaBe. TeM He MeHee caMo-
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oIpefiefieHne T0-IIPEeKHEMY UTPAeT BAXKHYIO POJb
B TeopeTnyecknx auckyceysx [Hilpold 1998:38; Ott
2008:454] 1 npeTeH3MAX KOPEHHDBIX HAPOJOB Ha ca-
Moornpefenenre. KyrbMuHalueil AUCKYCCUIT CTas
BOIIPOC O TOM, MOTYT /I KOPEHHbIe HAapOJbl I Ha-
L[JIOHA/IbHbIe MEHDIINHCTBA IIPETeH/I0BaTh Ha TOCY-
JlapCTBEHHOCTb Ha OCHOBE CaMOOIIpefiefieHnsA. AB-
TOPbI CXOIATCA BO MHEHUM, YTO TIO00HOE pasBuUTIE
COOBITHIT BO3MOXKHO JIMIIb B TOM C/Ty4ae, KOIzja Ko-
peHHble HapoAbl CUCTEMATUYeCKU IIOJBEPraloTCs
Haybojiee Cepbe3HbIM HAPYIIEHNAM IIPaB YeloBeKa
60 OrpaHNYEHbl B pean3alyy BHYTPEHHETO ca-
MoolpefieneHns. AHaIM3Upys JpaMaTudecKne co-
OBITHUA, pa3BOpAYMBAIONIMECS HA HAIIMX I/Na3ax B
nocjefHee BpeMs Ha YKpauHe, MOXXHO KOHCTaTH-
poBaTh, 4YTO MIMEHHO HeXKe/laHMe KMeBCKUX BJIacTell
HPeOCTaB/IATb HAOOP IPaB J/I1 KOPEHHBIX HAPOJIOB
M HALMOHATIbHBIX MEHBUIMHCTB, OIpeNe/IeHHbIX B
MMHCKNX COITIAIIEHNAX, IOCTY>XIUIO IOPUANYECKOI
OCHOBOII 11 Bbixofa HoHnenkorn u JlyraHckoil Ha-
POZIHBIX pecITyO/IMK U3 COCTaBa YKPAVHBIL.

B 6a3oBoit mo cBoeMy xapakrtepy Jexmaparyn
OOH 1992 1. 0 mpaBax nuly, TpUHAJIOKAINX K Ha-
LYIOHA/IbHBIM VM/IM 9THUYECKUM, PENUTMO3HBIM WIN
A3BIKOBBIM MEHBIIMHCTBAM, IpU II€PedNCIeHnn
OCHOBHBIX IIPMHIMIIOB OTCYTCTBYeT TpaJyLIMOH-
Has OTChIJIKA K IPMHLMITY caMooIpefienieHns. B co-
HpoBOXKJamoIeM e Jlekmapanyio opuIaIbHOM
KomMmeHTapuu 0co60 mog4epKmBaeTcs, YTo «IIpaBa
MEHBIIMHCTB HE MOTYT CIyXUTb 006O0CHOBaHUEM
TpebOBaHUIT 00 OTUYXKJIEHUM OT TOCYAApPCTBA VN
ero pacuieHeHuu». Ha Haur B3I/A[], MEHbUIMHCTBA,
a TakKXe KOpEHHble HapO[bl MOIYT peann3oBaTh
CBOE IIPaBO Ha CaMOOIIpefie/IeHNe KaK B BUJie Teppu-
TOPUA/IbHOI aBTOHOMMM, TaK M CaMOOPraHM3ALUY
(camMoympaB/ieHnsA) — B 3aBUCHMOCTY OT UX YMC-
JIEHHOCTH, OCOOEHHOCTeil pacCe/ieHNs COCTOAHMA
9KOHOMMKH U pyrux obcrostenscts. Obe Momenn
(TeppuTOpManbHasg M IKCTEPPUTOPHMAIbHASA) HPU-
3BaHBl 00eCIeYNTh MEHBIINHCTBAM ¥ KOPEHHBIM
HapofiaM caMOObITHOE, OCHOBAHHOE B TOM 4NCJIe Ha
CTIOKUBLINXCA TPAAULMAX ¥ OObIYASAX PasBUTHE B
COOTBETCTBMM C OCHOBOIIOJIATAIOIIMMU 3aKOHAMMU
roCyZlapCTBa ¥ HOpMaMM MEXYHapOJHOTO IIpaBa.

6. HpI/ISHaKI/I JIETUTUMHOCTHI C€HECCUN

ConocTapiAs pasHONOPAJKOBbIE, XOTSA U Tec-
HO CBsA3aHHbIE NOHATHA CELIeCCUU Y CelapaTu3Ma,
MOXKHO CJie/IaTh BBIBOJ], YTO CElapaTu3M ABIAETCA
CpeCcTBOM, KOTOpO€e 4Yallle BCEIro B KadecTBe Ileu
¥l OCHOBHOV ()OPMBI pea/i3aliy IpefIIoaraer or-
Jie7ieHye OT TOCYAApCTBa KaKoil-mbo ero 4acTu, He
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VICKJTIOYas, OIHAKO, U APYTUX GopM (TeppuUTOpuab-
Has U Hal[VIOHAIbHO-KY/IbTYpHas aBToHOMMA). [Ipn
BCeX YC/IOBMAX HEJOIYCTUMMBI CUTYyalluy, KOTfa ce-
HapaTUCTCKIe ABVDKEHMA MPUOETaloT K yCIyraM Ha-
€MHIKOB, VCIIONb3YIOT TepPOPUCTIYECKIe U VIHbIE
MeTOJbl ¥ CPefCTBA, NMPOTUMBOpEeYallye 3aKOHOMA-
TeIbCTBY COOTBETCTBYIOIETO TOCYAPCTBA 1 001Ie-
HPY3HAHHBIM MEX/[YHAapOIHO-TIPAaBOBBIM HOPMaM.

B 510711 CBA3M BayXKHOIT 3aa4eil ABIAETCA HE0OXO-
[IIMOCTD OIPeeNNTb ITpueMIeMble YCIOBI, CBOETO
pofa KpUTepuy JeTUTUMHOCTH CellecCuy, KOTOpble
He IIPOTMBOPeYMIN Obl JIEMICTBYIOUIMM MeXIyHa-
POIHO-TIPAaBOBBIM U BHYTPUTOCYHAPCTBEHHBIM
(mpexpe BCEro KOHCTUTYLMOHHBIM) IIPaBOBBIM
HOpMaM, COOTBETCTBOBA/lM HAy4YHOIl TPaKTOBKe
HOHATHA HApOJia, IPEeTEH/YIOIIeT0 Ha OCyIecTBIe-
HIEe COOTBETCTBYMOILEN akuuu. B ocHoBe mopxona
K BBIPaOOTKe KpUTEpNeB JO/DKHA JIeXKaTh, HAPSAAY C
IPaBOBBIMY HOPMaMI, I TaKasl HpaBCTBEHHAS KaTe-
ropus, KaK CIPaBeIMBOCTb. ITO 0COOEHHO BaXKHO
B cBeTe TpakToBKM MexayHapopusiM Cygom OOH
CaMOOIIpefie/ieHNsl HAPOTOB KaK OJHOTO 13 BayKHell-
VX TPUHIUIOB MEXYHapPOIHOTO IIpaBa, MMeo-
I[ETO XapaKTep ergo omnes.

Oco6y10 OIaCHOCTDb NPEACTAB/IAIOT STHIUYECKIe
YUCTKY, JMIIEHNS HApOIOB aBTOHOMUM, IIONY-
4yBIIell ee paHee B IpoIiecce TOCYAAPCTBEHHOTO
CTPOMTENBCTBA, a TAK)XKE OTKAa3 BACTEN TOM WU
VHOV CTPAHBI NIPEJOCTaBUTD OIPEMNEIEHHON ee Ya-
CTU PperuoHaNbHYI (TePPUTOPUAIBHYIO) aBTOHO-
MUIO B COOTBETCTBMM C BBIP@)KEHHOI Ha BBIOOpAx
(pedepennyme) Bormeit HaceseHMs. ABTOP CYMTaeT
HEeOOXOMMBIM IIpM pelleHu) BONIPOCOB (HOpMBI
CaMOOIIpe/ie/ieHNs] YYUThIBATh YMCIEHHOCTb HApo-
JIOB 11 HAIIMIA, MX MCTOPUYECKYIO TepPPUTOPUATIBHYIO
IPMHAMIEKHOCTD, YPOBEHb (DMHAHCOBO-9KOHOMU-
4eCKOTO ¥ COIMANbHO-KY/IbTypHOro passutus. I1o-
noxenusa 3akmountenpaoro akra CbCE 1975 1. 06
«OIMHAKOBOM ¥ HEYKOCHUTETBHOM IIpMMeHEHUI»
KaXKZ[OTO Y3 IIPUHIUIIOB C YYETOM APYTUX ObITIO ObI
1e71ec000pa3HO BOCIIPOM3BECTY B OJHON M3 pe3o-
monuit TA OOH mmn B KoHCynbTaTBHOM 3aKIIo-
yeHyy MC OOH, BbIBeis yIOMAHYTOE TONIOXKEHYe
3a pamku ctpad — y4acTHuy, OBCE u npugas emy
TaKuM 00pa3oM 001eMUPOBOE 3BydaHIe.

Jlnsa mpusHaHMA JIETUTMMHOCTHM IIpoliecca ca-
Moorperzienienus B GopMe cereccuu 607blLIOe 3HA-
YeHNe MMeeT Y4YeT MHTepecoB «POIUTETbCKOTO»
TOCY[ApCTBa ¥ BXOAAIINX B €T0 COCTaB [PYTUX
HapopoB. [Ipu cobmonennu atoro ¢akropa orfe-
JIeHVIe MOXKeT OBITb YTBEP)KIEHO pelleHMeM BBIC-
IIETO OpraHa rOCYAapCTBa WIM UTOraMy pedepeH-
fiyMa — HApOJHOTO TOJNOCOBAHMA IIO BOIPOCY O
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cyznbbe criopHoit Tepputopun. JIro6ble HOMBITKY Ha-
CUIMeM VIV VHBIMM METOaMM B/IVATb M3BHE Ha
pesy/IbTaThl BOJIEM3BSBICHNS HApPOAA SBJIAIOTCS
HeIpaBOMEePHBIMIL.

7. Uti possidetis juris, niu MeTop onpenenenns
I'PaHNI] BHOBb 00Pa30BaHHOIO TOCYapCcTBa

Hemanosa)xHoe 3HaueHue /i pelleHns BOIIpo-
COB, CBSI3aHHBIX C peanusalyeli IpaBa HAPOJIOB Ha
caMooIIpefiefieHye, MMeeT NMpUHLUI uti possidetis
juris. ITpyHIMII cTan OPUMEHATHCA NPU PeLleHUN
BOIIPOCOB TpaHC(OpMALM BHYTPEHHUX afMUHU-
CTPaTMBHBIX TPaHNI] B MEXIYHapOJHble IPaHU-
Ibl BHOBb BO3HMKIIMX HE€3aBMCMMBIX T'OCYHApCTB
[Lauterpacht 1952:598-599]. [IpunsATO CUnTaTh, YTO
IOPUHLNI B TAKOV MHTEPIIpETallMM CBA3aH B IIEPBYIO
o4epeb ¢ I0OKHOAMEPUKAHCKUM KOHTUHEHTOM, I7ie
YL CTaJI B CBOE BpeMs 9P PeKTHBHBIM UHCTPYMEHTOM
HpefOTBpaleHNsA KOHQINKTOB, BO3HUKABIINX BO-
KPYT IOCy/lapCTBEHHBIX I'PaHNI] TOCYAAPCTB-IIPaBO-
IIPeeMHUKOB VICIIaHCKOI KOJIOHMA/IbHON MMIIEPUINL.
C y4eToM MCTOPUYECKOTO OIbITA IPUMEHEHN 3TO
(bopMyIIBI 1A TIPUSHAHNA IETUTYIMHOCTY B/IafIeHNA
Tepputopuels, mosuumit MexpgynapogHoro Cyga
OOH, MeXayHapOfHbIX apOUTPaXKHBIX peLIeHMNI,
B3IVIAZIOB 3apyOEKHBIX 1 OTEYeCTBEHHDBIX IOPMCTOB-
MexXyHaponHukoB [Shaw 1986:186; Jancov, Coric
2012; MupsaeB 2015:58] mopguepkmBaeTcsi 3HAYNU-
MocTb uti possidetis juris s yperynupoBanus He-
KOTOPBIX TePPUTOPHATBHBIX CIIOPOB U CIIOCOOHOCTD
3TOT0 IPAaBOBOI'0 MHCTPYMEHTA IPeOTBPalliaTh BO-
Opy’KeHHble KOHQIMKTbL. BMecTe ¢ TeM BbICKa3bIBa-
I0TCSl COMHEHMA B 11e7IecO00pasHOCT IpUAaHusA uti
possidetis juris mpupoabl 00LIero MPUHINIA MeX-
[lyHapOJIHOTO IIpaBa, BO3BENEHMA TeM CaMbIM 3TN
bopMybI B HeKuit abCOIIOT.

BriBop: ecimu KOHGIMKTYIOMM IO IIOBOAY Ce-
LleCCUY CTOPOHAM He yflaeTCsA JOTOBOPUTbCSA B OTHO-
IIEHNY HOBBIX TOCYIAPCTBEHHbIX IPAHNIL, AeJICTBYeT
¢dopmyna uti possidetis. [TogobHOTO pona cueHapyn
ObUIM peann3OBaHbl, B YACTHOCTY, NPV paclajie
CCCP n IOrocnaBum, mexononmsaumu AQpukn un
HOJTy4eHN He3aBUCUMOCTH JIATMHOAMEPUKAHCKU-
Mu rocypapcrsamu. IIpu atoM Heo6xoyMMo MMeTb
B BUJLY, 4TO, HAPAZY C aKLleHTVPOBaHMEM BHUMAaHM:A
Ha TePPUTOPUATBHOI 1Ie/IOCTHOCTH, B 11071 3PEHM
JIOJDKHBI TAK)Ke BCEITla HAXOAUThCA 3a/lauyl IIPefoT-
BpallleHNsA KPOBOIPOINUTHA, IPOTUBOJIEICTBUA 3a-
XBaTaM TEPPUTOPUN CUJION M STHUYECKMM YUCTKAM,
peuieHns mpobreM OeXeHI|eB U IepeMeleHHbIX
NNL, pasMeleHNsA MMPOTBOPYECKUX CHJI U OKasa-
HIA TYMaHUTAPHOV IIOMOLIN.
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MPABO W MOJINTUKA

Asep KarpamaH ornbl KarpamaHos

8. «IIpaBo3amyTHasg OroOBOPKa» MM peMefy-
albHad ceneccus

PaccmarpuBas sHayeHMe I'yMaHUTAPHBIX acIleK-
TOB B pealM3allMyl Celeccuy, CIefyeT oOpalarh
BHJYMAaHME Ha YBA3KY HapyIUEHUI VHIMBUJyallb-
HBIX IIpaB 4e/loBeKa ¢ KO/UIEKTMBHBIM IIPaBOM Ha-
pofia Ha camoolpefieieHne. B pamKax KoHLeNLUu
peMenanbHON celleccun NPUHLMINANbHOE 3Hade-
HJEe MIMEIOT TPY 0OCTOATENbCTBA: BO-NIEPBBIX, STOI
dopme camoomnpefenieHNsA IPUAETCA CBOETO Pofia
IPUPOJA «IIOC/IEHETO CPEfICTBA», «UCKIIYUTENb-
HOTO pelleHMs»; BO-BTOPbIX OTBETCTBEHHOCTb 3a
OT/ielIeH)e BO3J/IAraeTCsl Ha «POJUTENIbCKOe» TOCY-
[lapCTBO; B-TPETbUX, peyb UJET O HAPYIIEHNAX IIpaB
4eIoBeKa «0co00i1 TsKecT!» (B OCHOBY MX KTacCH-
¢buKanm MoxxeT OBITH MO/IOKEH TlepeveHb, Cofiep-
JKalMiics B IOKyMeHTax BcemupHoit BeHckoit Kon-
¢bepenuny no npasam yenoseka 1993 r.). Vicxops u3
3TOT0, MOXKHO YTBEPK/JaTh, UTO CELleCCH ABIAETCA
VICK/TIOUMTEIbHOI, KPailHel, HO IIPY ONpee/IeHHbIX
00CTOATENIbCTBAX €VIHCTBEHHO BO3MOXKHOI Mepoit
C LIe/IBI0 YCTPaHeHVsl TPyOeiiiX HapyIeHWit IIpas
yenoseka. PaccmaTpusas cutyanuto B Kocoso 1 Bo-
KPYT Hee, MOYKHO IPUIITU K BBIBOJIY O SIBHOM JIOMU-
HYPOBAaHUM B Hay4HOIl IMTepaType IOTUTUYECKUX
mMoTuBoB [Xapreur 2013:123]; [Tomy6ok 2011:14]
B yllepd MeXYHapOZHO-IIPAaBOBBIM acIeKTaM. B
3TOJ1 CBA3M HEIIPUEMIIEMBI I HEKOPPEKTHbI YTBEPXK-
lleHMs O BO3SHMKHOBEHMM Ha OCHOBE KOCOBCKOI'O
npelefieHTa 00bIYas MM HaIM4YMM opinion juris.
CoxpaHnseTcst He0OXOIMOCTb CTPOroro cobmoe-
Hus pesomonyu 1244 Cb OOH, no6pocosecTHOTO
BBIIIOJIHEHNsT CcTOpoHamy KoH@mukra (benrpag n
[IpumtiHa) BCeX COIVIACOBAHHBIX paHee JJOTrOBO-
penHocTeit. C ApyToit CTOPOHBI, paccMaTpyBas BOC-
coepuHeHne Kpoima ¢ Poccueit B 2014 1. kak mpumep
peMefanbHON celeccuy, IpefCcTaBiAeTcs IIpaBo-
MEPHOCTb IIPMHATBIX PEIIeHNII B CBA3YU C TOCyap-
CTBEHHBIM IIEPEBOPOTOM Ha YKpauHe, CO3[aBLINM
CUTYallMI0 KOHCTUTYIMOHHO-IIPAaBOBOI HeoIpefe-
JIEHHOCTH, B YCTIOBMAX 3allpeTa PyCCKOro s3bIKa, I0-
HEHJ: Ha IIPaBOCTIABHYIO 1IePKOBD ITOB/IEKIINM IPY-
00e HapyllIeHVe IpaB PYCCKOA3BIYHOIO HACENeHNM,
IIPOXXMBAIOIIET0 IIpenMyllecTBeHHo B KpbiMe 11 Ha
BOCTOKE YKpaJHBbI.

9. HamymonanpHO-TeppuTOpuanbHbie ¢GopMbI
CaMoOIpefe/TeH s

QedepamusHas  opma  TOCYAAPCTBEHHOTO

YCTPOJICTBA IPEfOCTAB/IAET STHOCAM JIOTIOTHUTENb-
HbI€ BO3SMOXXHOCTH [IA Peann3alii CBOMX NHTepe-
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COB B COLIMA/IbHO-KY/IbTYPHOII XKI3HH, [yXOBHO-Pe-
JIUTVMO3HO, SI3BIKOBOJ 1 MHBIX cepax. [losnuTnBen
OIBIT PETMOHAJIbHONM MOMUTUKM EBpoIernckoro
Corosa, B 4aCTHOCTM IOJYYMBIIAs HIMPOKOE pac-
IPOCTPAHEHNeE [IeBO/IOLMA — HaJie/leHle PETMOHOB
HEKOTOPBIMM YIPaB/lIeHYeCKUMI QYHKIMAMM, BO3-
MOXXHOCTBIO M30MpaTh CBOYM IIapIaMEHThl M CO3-
flaBaTh JICIIOTHMTENbHbIE OpraHbl. Pacmmpenue u
yrIy6/1eHe IeBOMIOLNN, C OfHOII CTOPOHBI, 0becIie-
YYBAIOIIE]l PerroHaM MacliTabHOoe CaMOyIIpaBe-
HIE, a C IPYroil — Jjarolleil BOSMOXXHOCTb COXpaHe-
HYA NPEXHNUX BBITOJHBIX 3KOHOMMYECKUX CBA3EIL,
CIIocoOCTBYeT 60/Iee B3BEIIEHHOMY MOZIXOAY K Tpe-
OOBaHMAM He3aBMCUMOCTH, CMATYEHMIO M OC/Ia-
O/IeHNIO CerapaTUCTCKUX TeHAeHIuil. Bo MHorom
VIMEHHO (efiepaTHBHOE YCTPOJCTBO HAa IPOTSIKe-
HUY JUINTEIBHOTO 3Tala CHOCOOCTBOBAJIO B LIE/IOM
YCIIEIHOMY pelIeHMI0 HAIMOHA/JIbHOTO BOIIpOca B
CCCP, cOMmMKeHno0 MHOTOYMC/IEHHBIX 3THOCOB Ha
OCHOBE y4eTa MX UCTOPUYECKUX, COLMATbHO-IKOHO-
MMYECKMX, KY/IbTYPHO-A3bIKOBBIX 1 IyXOBHO-PeN-
TMO3HBIX 0cobeHHOCTell. [IpuBekaeTcss BHUMaHMe
K KOHLIEIIMI «KOHCOL[MAaIbHOI (CO-001[eCTBEHHOIT)
memokpatum» A. Jleiiixapra, B paMKaX KOTOpPOIt
dbenepanaM paccMaTpuUBaeTCA KaK ONTUMAJIbHBII
CII0co6 BCTPOUTDH B IIONUTHYECKYIO CUCTEMY Tep-
pUTOpMANTBHO 060CO0/IEHHbIe CerMEHTBI 001IecTBa
(«cucreMy crpaBefIMBOI AKKOMOJALVIN Y KOMIIPO-
muccar) [Jlerimxapt 1997:107].

B mpegocraBneHMM HalMeHbLIMHCTBAM Oec-
CIIOPHOTO, OJIHO3HA4YHOIO IIpaBa Ha ABTOHOMMIO
BUANTCA OIpefie/ieHHas Yyrpo3a KaK CTaOWIbHOCTI
OTJE/bHBIX TOCYAPCTB, TaK M MEX/YHAPOTHOI 6e3-
OITaCHOCTU. B 3TOII CBA3M, C OHOI CTOPOHBI, IIPaBa
MEHBIIMHCTB He MOTYT CaMi 110 cebe CIyXuTb 060-
CHOBaHUeM TpebOBaHMUIT 06 OTHE/IEHNN OT TOCYAap-
cTBa Mau ero pacuneHenun. Ho, ¢ gpyroit cToponsl,
BpAJ, 1M IIPUEM/IEMO YTBEpXKEHUE, YTO «MEX[Y-
HapofiHOe IpaBO He IPM3HAeT IIPaBO HAPOJIOB Ha
OIHOCTOPOHHEE OT/le/IeH) e OT TOTO V/IY MHOTO TO-
cymapcTBar» (obmas pekomengarys Ne XXIT (48) Ko-
MMUTETA 110 TMKBUALIVIN PACOBOJ JUICKPYMMHALINN).

Kak mpencrapnsercs, BbIOOp GopM «TeppuTo-
PMAIbHOM aKKOMOJALMI» 3THOCOB, Hen30eXHbI
IpoliecC B YCIOBMAX POCTA HAIMOHA/JILHOTO CaMo-
CO3HAHUA B COBPEMEHHOM MMpe, OIpeleNsaeTcs
KOHKPETHO-MCTOPUYECKUMM YC/IOBUAMM KaXK/IOTO
rOCyflapCTBa 1 IIpeciiefiyeT Ile/ib 3KOHOMIYECKOIo
U COLMA/IbHO-KY/IbTYPHOTO Pa3sBUTHUA, IIOBbILIEHMS
YPOBHS U KaueCTBa >KM3HU 00pa3yIollero ero Hapo-
fla IpY MaKCHMMa/IbHOM Yy4YeTe A3bIKOBbIX, 1y XOBHbIX
U IPYTUX 371€MEHTOB, IPUCYIUX U/IEHTUYHOCTH CO-
OTBETCTBYIOLIMX 3THOCOB.
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HayuoxanvHo-kynomypHas aémoHoMus paccMa-
TpUBaeTCs KaK Haubosiee mpyemyeMast Ajist AUcIepc-
HO pacceleHHBIX HapofoB opMa X caMOoyIpaBJIe-
HMsA (CaMOOpraHM3anyy), HO3BOMAIIAsT YCIELIHO
peann30BbIBaTh CBOM CIelu@uIecKue MHTEPecH,
pelIaTh 3aiady COXpaHEeHNs ¥ PasBUTHsL CaMOOBIT-
HOCTY ¥ Tpaguiuii 6e3 yuiep6a ajist TeppuTOpuap-
HOJl IIeJIOCTHOCTY COOTBETCTBYIOLIMX TOCYHApCTB.
Takast cBoeoOpa3Hasi, CBOEro pojia 9KCTEPPUTOPU-
azmbHast GopMa caMoOIIpeieNieHNs, pa3yMeeTcsi, He
O3HaYaeT ¥ He MOXKET 03HAYaTh IIOTTHOTO OTPBIBA OT
TOV MM IHOM TEPPUTOPUM, HO U He CBsA3aHA C Hell
HAIIpAMYIO, KaK 3TO MeeT MeCTO B TeppUTOpUaIb-
HOI1 aBTOHOMUIA.

«Camoopeanu3zayuo» 3THOCOB B paMKax HaIy-
OHA/ILHO-KY/IbTYPHOII aBTOHOMMI MOXKHO paccMa-
TpUBaTh KaK (OPMY CaMOOIpefielieHNst C JjOCTa-
TOYHOJI CTENEeHbI0 YCIOBHOCTH, TOCKOIbKY C TOYKM
3peHMs 3TUMOJIOTUY CIO0BO «CaMO» IIpefIionaraer
MMEHHO CaMOCTOATENbHOE OIIpefiefieHlieé 3THOCOM
¢dopm cBoero pasButus. «CaMoOpraHmM3aIyis» e
B YC/IOBUAX HAIVIOHATbHO-KY/IBTYPHOIl aBTOHO-
Myu — 910 popMa CyleCTBOBAHMS STHOCOB, CO3-
flaBaeMasi TOCYZApCTBOM B Lie/IsAX oOecredeHus yc-
JIOBUIT U BO3MOXKHOCTE MX caMoMAeHTU(UKAIIL,
COXpaHeHNs A3bIKa, TPAJULNIA, 06br4aeB n 1. 1. Ecnu
TaKOTO POfia «CaMOOPraHM3AIMIO» U PACCMaTpPUBATh
B KOHTEKCTe CaMOOIIpefie/ieH s, TO pedb C/IefiyeT Be-
CTI O €ero ABHO 3ay>KeHHOM, OTPAaHNYE€HHOM TOJIKO-
BaHUY — TI0 AHAJIOTUY C TPAKTOBKOIl «OTpaHMYeH-
HOTO CYBEpEHUTEeTar.

10. ®eHOMeH HenpusHanHuvix 2ocyoapcme. Un-
cmumym npusHanus

AHamu3upyss (QeHOMeH HeNpU3HAHHBIX IO-
CYJApCTB B YBsA3KE C MHCTUTYTOM HPU3HAHUA B
MeX/JYHapOJHOM IIpaBe, C/efyeT aKIeHTUPOBATb
BHUMaHIe Ha 3HAYMMOCTU (aKTa IPU3HAHMA, OT-
KPbIBAIOLIETro IIepe, BHOBb BOSHMKAKOLIUMM TOCY-
flapCTBaMM  JIOIIOJTHUTE/NbHbIE BO3MOXKHOCTU IS
PasBUTHUA COTPYHZHMYECTBA C JPYTMMM CTpaHAMIU,
peasibHO BBOJAILET0 UX B KPYT IIOJTHOIPABHbIX 4YJIe-
HOB MEXJ[yHapOfHOro coobmecrsa. UpesmepHas
HOMUTU3UPOBAHHOCTD VMHCTUTYTA IPU3HAHNA IIpe-
BpalllaeT ero I0poil Ha NPAKTUMKE B MHCTPYMEHT
JIaB/IeHNA C Lie/Ibl0 peanusalym cyrybo mparmaTiu-
4eCKMX MHTEpPecoB TeX MM MHBIX rocygapcrs. Ha
CeTOJHALIHNI JIeHb M3BECTHO OO/IbIIOe MCCIe0Ba-
TebCKUX PaboT 10 TeOPUM IPU3HAHIAL

HempusHanHble TOCY[japcTBa B COBPEMEHHOM
Mupe Bce B OOJblIeil CTENeHV CTaHOBATCA aKTO-
paMy pervoHabHOI IHOMUTUKY, OKA3bIBAIOT IIOf-
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Yac BO3pacTaollee BINAHNE M HA Pas3BUTHE IJIO-
0aZbHBIX MUPOBBIX IponeccoB. C y4eToM 3TOro
pelnaoliee 3HaueHMe IpHOOpeTaeT BOCHPUATIE
MeX/YHAPOJHBIM COOOI[eCTBOM «HEIPU3HAHHBIX»,
IPAaKTUYeCKoe B3aMMOJEIICTBUE C HUMY WIM, Ha-
IpOTUB, OTTOP>KeHMe. IIpy aTOM cTOMT OTBEpraTh
3NUTAPHO-CHOOMCTCKIE PACCYXK/EHNA, He OCHOBAH-
Hble Ha pealbHbIX (aKTax O 3aBEIOMO «CIa0ObIX»,
«HECOCTOSBILUVXCS», «PYXHYBILUX» U TOMY HOZ00-
HBIX «TOCYHApPCTBAX-M3TOSX», YTO IPyOO MPOTUBO-
PeYNMT 5/leMEHTApPHBIM IPENCTaBICHUAM O CyBe-
PEHHOM paBEHCTBE BCEX WICHOB MEK[YHApOJHOTO
coobIecTBa, OCHOBaM MEX/[YHApOJHOTO IIpaBa B
LIeJIOM.

OmpepnenenHblil MHTepeC NPeNCTaBIAT B 3TOM
cBsasu coobpakenus [I. Kpoydopza o BoeHHOI MH-
TepBEHLMM /I obecIiedeHNs CaMOOIpeNe/eHNsA
VIV, HAIIPOTMB, B €T'0 HapyIIeHNA. MOXeT CIy4nThb-
c1 TaK, 4T0 9(}(EeKTUBHOCTb (POPMMPYIOLIErocs
cybbekTa IpeBalypyeT U €ro IMpOUCXOXKieHNe He
OyHeT NMpenATCTBOBATh IPU3HAHUIO B Ka4ecTBe TO-
cymapcTBa. Bo3MoXKHa, 10 MHEHMIO aBTOpA, CUTYa-
I, KOT/Ja «<He3aKOHHOCTD IIPOVMCXOXKEHUA» JJO/DK-
Ha PacCMaTPMBATBCA B Ka4eCTBE IIEPBOCTEIIEHHOTO
¢daxTopa B COOTBETCTBMM C NPUHLUIIOM €X injuria
non oritus jus (B mep. ¢ /1aT. «IIpaBO He BO3HUKAET
U3 IpaBOHapylleHusA»). Ha ocHoBe mpuBeeHHBIX
paccy JeHuit, He BCerfja, Ha Halll B3IIAf, HOC/IeN0-
BaTeNbHbIX, J]. Kpoydopn npruxoant Tem He MeHee K
PALY IPefCTaB/IAILINX UHTEPEC BBIBOJOB:

- IpUMEHeHUe CUIBI TOCYJapCTBOM-METpO-
HO/VeEN ABNAETCA HapylleHueM II. 4 cT. 2 YcraBa
OOH;

- IIOMOMIb APYTUX FOCYAAPCTB «MECTHBIM I10-
BCTaHIIaM» B peaiM3aLuy CaMOOIPefie/IeHN A MOXKeT
OBITb JOITYCTIMOV;

- HeT U 3alpeTa Ha IPM3HAHMEe HOBOTO TOCy-
IApCTBA — «IIPUMEHAITCA HOPMa/IbHble KPUTEPUN
rOCYapCTBEHHOCTY, OCHOBAaHHbIe Ha KBaMpUIN-
poBaHHOI 3¢ pexTrBHOCTI» [Crawford 2007:128].

JImTenbHOe CyllecTBOBaHMeE M AKTUBHOE (PYHK-
IMIOHMPOBaHNUe Ha MEXJYHApOJHOI apeHe Helpu-
3HAaHHBIX TOCYZ]APCTB, OCOOEHHO BO3HMKINNX Ha
IIOCTCOBETCKOM IIPOCTPAHCTBE, CTAHOBUTCA B CO-
BPEMEHHBIX YC/IOBMAX PealbHBIM (PaKTOPOM MMPO-
BOJI IOJMTUKY, OKa3blBaeT BMAHME Ha pelleHMe
MHOTUX TeONOMUTNYECKUX IpobmeM. 10 06CTOS-
TeIbCTBO, C OJHOJ CTOPOHBI, IIOATBEPXKAAET IIpa-
BOMEPHOCTb JIeK/TapaTMBHOI TeOpUM IPU3HAHMA,
ucxopAmeil 13 (pakra BOSHMKHOBEHUSA HOBOTO TO-
CyiapcTBa ¥ IIPOBO3IJIALICHNS MM CebA TaKOBBIM.
C mpyroit CTOPOHBI, KaK IIOKasblBaeT IPaKTHUKa,
o¢uIanbHOe MPU3HAHNE CO CTOPOHBI YWIEHOB MI-
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POBOTO cOO01IeCTBA HECOMHEHHO OTKPbIBaeT 00b-
1I1e JJOTIOTHUTEIbHbIe BO3MOXXHOCTH Iepef, BHOBb
BO3HMKIIVM TeppPUTOPMAIbHBIM OOpa3oBaHMeM, a
odunnansraoe npunsatre B OOH penaet ero paBHoO-
IPaBHBIM YICHOM MUPOBOTO COOOIIECTBA CO BCEMM
HPUCYIIVMI TIpaBaMy 1 00A3aHHOCTAMIL.

B cBA3M ¢ BBILIEN3/I0)KEHHBIM IIOJIOXKEHE O JieTie-
HIU TeOpUM NPM3HAHNA Ha JeKTapaTHBHYIO U KOH-
CTUTYTVMBHYIO B COBPEMEHHOM MMpe IPefCTaB/IAeT-
A JOCTaTOYHO YC/IOBHBIM. OTCYTCTBME NPM3HAHNA
He AB/IAETCA OCHOBAaHUEM J/I TPETHPOBAHMA BO3-
HMKAOLINX TOCYAPCTB CO CTOPOHBI MUPOBOTO CO-
obljecTBa TpM YCIOBUY, YTO COOTBETCTBYIOLIVE
roCyJapcTBa HMPVHUMAKIT Ha cebs o0s3aTenbcTBa
C/IeOBATh YCTOABIIMMCS NPMHIMIIAM M OOILIenpu-
3HaHHBIM HOPMaM MeXJYHapogHOro mpasa. Ecimm
ke BHOBb BO3HIUKIIIee 00pa3oBaHIe CBOUMU 3asB-
JNIEHVAMM Y IeVICTBUAMY TIPEACTAB/IAET OMACHOCTD
U1 BCeoOIero Mupa Wi COfepXXUT TeppOPUCTHU-
4eCKYI0 YyTpo3y, (haKkTa IPOBO3I/IALICHNA He3aBIUCU-
MOCTH HEJIOCTATOYHO. B KaX oM 1mo06HOM crryyae
BOIIPOC, Ha HAIll B3IIAJ, O/DKEH PacCMaTpUBAThCA
CoBerom besonmacnoctu OOH, uyro ¢axruyeckn
CTaBUT IEPCIEKTVMBBI PasBUTUA HOBOTO TOCYHap-
CTBa B 3aBUCHMOCTb OT IIPM3HaHNA. B crydasax ce-
IecCuyl HeMajioe 3HadyeHUe JMeeT, pasyMeeTcs, I
HO3ULVS «POJUTENBCKOTO» TOCYAapCTBA. BMmecre
C TeM He/b3sl COITIACUTBCA C YTBEPXKZIEHNEM O «Cy-
IeCTBOBAHMM 00A3aHHOCTYU Npu3HaHUA» [ToncThix
2017:22]. PeuieHye KaXIbIM CYBEPEHHBIM TOCY-
[IApCTBOM O TIPU3HAHUY WIM HEIPU3HAHUU BHOBD
BO3HMKILIETO TePPUTOPMAIBHOTO 00pa3oBaHMA B
KaueCTBe CBOET0 PaBHOIPABHOIO IIAPTHEpPA — M0
cyry6o 1oOpOBO/IBHOE, ¥ COOTBETCTBYIOIEe pelle-
HJe IPMHMMAETCA KaXIbIM YWICHOM MEXyHapof-
HOTO COO01IeCTBA, MCXOA 13 CBOMX HAIMOHAIBHBIX

MHTEPEeCoB.
Oco60ro BHUMAaHUA 3aCly)XUBaeT BOIPOC O
IpM3HAaKax  (KpuTepuaAx)  TOCYAAPCTBEHHOCTH.

3mech NpUMeHseTCs, Ha HaIl B3IVLAf 00OCHOBaH-
HO, ITOAX0f, Me>xaMepuKaHCKO KOoHBeHIuy 1933 1.
(KonBennusiu MoHTeBMzIe0), KOTOPOMY IIpupja-
eTCsl paclIMpUTe/IbHOe TONKOBaHUE — C BBIXOJOM
3a reorpaduyeckye paMKy, OIpefensieMble yKa-
3aHHOJ KoHBeHuMeil. IIpencraBisgercd, 4TO Bax-
HeJIIMM IPU3HAKOM TOCYJApCTBAa SBISAETCA €ro
CYBEPEHUTET — IOATBEpP)K/IeHHbIE JIETUTUMHBIM
(pedepenayMm, BceoOLwmit Opoc u T. II.) BOTENU3b-
sBJIeHNeM Hapofa (He3aBUCHMO OT crocoba 06-
peTeHMs MM BJIaCTV) BEPXOBEHCTBO ITyOIMYHON
B/IACTY BHYTPU CTPAHBI ¥ HE3aBMCMMOCTb BOBHE.
B 3TOM cMbIC/Ie TOCYHapCTBeHHbI (HAIVOHAIb-
HBIIT) CYBEPEHMUTET COBIIAJaeT C CYBEpeHUTe-
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TOM Hapofia, fAB/IAACH peanusalyeil ero Ipaba Ha
CaMoOIIpefie/ieH e,

3akmroueHie.
Iexnapauys o mpaBe HAPOOB Ha CAMOOMPefie-
neHue u popmax ero peanusanun (IPoexT)

Tenepanpuas Accambnes OOH,

8H08b NO0MBEPHOAss, YTO OTHON U3 OCHOBHBIX
neneit Opranusauuu O6benuHenHsix Harmit, xak
npososrameHo B Ycrase OOH, Apnserca noougpe-
HJIe ¥ YBaKeHNe K IIpaBaM 4e/loBeKa M OCHOBHBIM
cBoboOziaM f1/1s1 Beex, 6e3 pasymyms pachl, MO/, s3bl-
Ka VU PeTUuTyN;

8H08b N00MBEPHOAsL TAKXKE IPUHIUII PABEHCTBA
GONbIINX M MaJbIX HALMIL, 3HAYeHMe BCeoObIero
OCYILeCTB/IEHNS IIpaBa HApOJOB Ha caMoOOIpene-
JIeHUe, CYBEPEHUTET U TePPUTOPMANLHYIO L[elOCT-
HOCTb B KauecTBe 0053aTe/IbHOTO YCTIOBUSA IS pe-
aIU3anyy YIOMSHYTOTO IPUHIMNIIA, @ TAKKe I
IIOJIHOTO OCYIIeCTB/ICHNS BCEX IIPaB Ye/I0BEKa;

8H08b N0OMeepHOas oasee CTpeMIIEHNE Y TO-
TOBHOCTb CIIOCOOCTBOBATh peanusalyuyl NPUHIU-
NMa/JIbHBIX IONOXKEHUN, Ccofep)Kaluxca B YcTa-
Be OOH; BceoOueit mexmapaiyum IpaB 4YenoBeKa;
Jlexmapanyy O TPefOCTaBICHU) HE3aBUCUMOCTH
KOJIOHMAJIbHBIM Hapopaym; [lexmapanyy o IpyHLU-
Iax MEX/[YHapOLHOrO IIpaBa, KacaIoIUXCA ApyxKe-
CTBEHHBIX OTHOIIEHWI M COTPYSHMYECTBA MEXIY
TOCYIapCTBaMy B COOTBeTCTBUMU ¢ YcTaBoM Opra-
mmsauuu O6benuHennbix Hanuit; Konsennum o
IpefyIpeX/ieHNy TeHOLMIA U HaKa3aH!! 3a HeTo;
MexX/yHapOIHOJ KOHBEHLIMM O JTUKBUIALMM BCEX
¢dopM pacoBoit auMCKpuMMHALMK; MeXmyHapop-
HOM IIaKTe O IOJIMTMYECKUX VI TPKZAHCKUX IIpa-
Bax; MeX/[yHapOZHOM IakTe 00 9KOHOMMYECKNX,
COLMA/IbHBIX M KYABTYPHBIX IpaBax; Jekmapanum
0 IpaBax JINI, IPUHAIEKAIUX K HAL[VOHATbHBIM
VULV 9THIYECKMM, PEUTMO3HBIM ) A3bIKOBBIM MEHb-
myHcTBaM; BeHckon pexmapaumm u IIporpamme
JIeICTBIIA, IPUHATBIX Ha BcemypHOIt KoHepeHIym
II0 IIpaBaM 4YenoBeKa; Jlekmaparyim o mpaBax KOpeH-
HBIX HapopoB; [lekmapalyuy o IpaBe Ha pasBUTHE;
Mannnbckon Jleknapauusa 0 MUPHOM paspelleHnn
MEXYHaPOLHBIX CIIOPOB, B APYIYX COOTBETCTBYIO-
VX MEeXIYHAPOJHBIX JOKYMEHTaX, KOTOpbIe ObUIN
IPUHATHI HA BCEMVPHOM VLU PerYIOHa/IbHOM YPOB-
He, 2 TAK)Ke MK YHAPOILHBIX IOTOBOPAX 1 COIVIALIIe-
HJISIX, 3aK/TIOYEHHBIX MEKAY OTHE/IbHBIMY TOCyHap-
crBamu — wieHamy Opranusanuy O6befyHeHHbIX
Harnir;

6y0yuu ybexdeHa, 4TO TOOLIPEHNe U 3alUTa
IIpaB /UL, IPUHAIJIKAIMX K HaLMOHAIbHBIM VIV
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STHMYECKMM MEHDBIIVHCTBAM, PaBHO KaK ¥ IIPaB KO-
PEHHBIX HApOJIOB, CIOCOOCTBYIOT TapMOHUYHOMY
PasBUTHUIO, TIOIMTUYECKON ¥ COLMAIbHON CcTabuIb-
HOCTJ TOCYHApCTB, B KOTOPBIX OHU IPOKVMBAKOT,
YKPEIUIEHMIO JPY>KOBI U COTPYJHMYECTBA MEX[IY
HapOflaMI 11 TOCYAAPCTBAMI;

Hpy3HaBas HeOOXOAMMOCTb obecriedeHns 6omnee
3¢ eKTUBHOrO NpeTBOPeHMs B XKM3Hb MEX/YHa-
POIHBIX JOKYMEHTOB IIO IIpaBaM YeJIoBeKa IpyMe-
HUTEJIbHO K IIpaBaM JIML, NPUHAJISKAINX K Ha-
IJOHA/IbHBIM V/IM STHUYECKUM, PEeUTMO3HBIM M1
A3BIKOBBIM MEHBIIMHCTBAM, PABHO KaK M K KOPeH-
HBIM HapofiaM;

cuumas, 9TO JIMKBYUJALMA MAcCOBBIX U IPyObIX
HapYILIeHNUIT ITPaB YeJIoBeKa 1 HApOJOB CIIOCOOCTBO-
Basia Obl CO3JAHMIO YCTIOBMIL, COMEIICTBYIOIUX pas-
BUTHIO Ye/IOBEYECTBa;

cuumas makce, 9TO /I Pa3BUTUA M HOTTHOTO
CaMOBBIP@XEHN 4e/I0BEKA U HAPOJIOB HO/DKHO yfe-
JIATBCA OfVMHAKOBOE BHVMAHVE OCYIIECTB/ICHMNIO,
COZIEICTBMIO ¥ 3alUITe BCEX IIPaB 4eJloBeKa ¥ OC-
HOBHBIX CBOOOJI, ABJIAIOIIVIXCA HeJle/IMMbIMI U B3a-
VIMO3aBMCUMBIMY, BC/IEACTBME Yero OCYIeCTBIIe-
HJe HEKOTOPBIX IIPaB U CBOOOJ He MOXKET CITyXXNUTb
OIpaBfjaHNeM OTKa3a B APYIUX IIpaBax 4eloBeKa I
OCHOBHBIX CBOOOJaX;

6yoyuu enyboko obecnokoeHa u 6cmpesosce-
HA BBISBIBAIOIIVIMY COXKaJIeHUE HAMEPEHVAMM M1
IIeVICTBUAMYU OTHENbHBIX TOCYJAPCTB BOCIPEIIAT-
CTBOBaTb peamysanyy oOpasyoIMX MX HApOJOB
IpaBa Ha CaMOOIpefie/ieHNe, SKOHOMUYECKoe M
COLMA/IbHOE Pa3BUTNE, KYIbTYPHYIO CaMOMIEHTHU-
¢ukammo u CBOOOLHOE IIONb30BaHME POSHBIMM
A3BIKAMM

vlpanas ocobvle 03a604eHHOCML U Mpesozy
IPMBJICYEHVIEM /I NIPETBOPEHUA B XXM3Hb YIIO-
MAHYTBIX HAMEPEeHWII HAeMHUKOB, IIPECTYIHAA Jie-
ATENIBHOCTh KOTOPBIX, PELINTEIbHO OCY)KHaeMast
MeX/JYHapOJHBIM COOOIeCTBOM 1 BefyIas K 4eno-
BEYECKVIM JKePTBaM J 3HAYUTEIbHOMY yIepOy uMy-
IeCTBA, IPELICTABIAET YIPO3y MUPY, 6€30IaCHOCTI
Y CaMOOIIPe/ie/IeHNI0 HAPOJIOB, SABJIACTCA IIPEIAT-
CTBMEM Ha IyTH OCYILIECTBJICHVS HapOJaMy BCeX
IIpaB YeIoBeKa,

IPOBO3ITANIAET:

1. BHOBb oOparuTbh BHMMaHME BCEX TOCY-
IApCTB Ha HEOOXOIMMOCTb HEYKOCHMUTEIBHOTO CO-
OnmrofieHNs IpaBa HAPOJOB HA CaMOOIIpefeieHue,
B CIJIY Yero OHM CBOOOJHO, Ha OCHOBE CTPOTOrO 1
I06POCOBECTHOrO COOIONEHNSA MONOXKEHMIT YcTa-
Ba OOH omnpenendAoT cBOi MOAUTUYECKNI CTATyC
Y OCYIIECTB/IAIOT SKOHOMMYECKOe, COLMANbHOE M
Ky/nbTypHOe pa3Butie. OTKa3 B IIpaBe Ha CaMOOIIpe-
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Jie/ieH)e PacCMaTPMBAeTCA KaK HapyIIeHe IIpaB 4e-
JIOBEKA.

2. Jlio6ble BOEHHbIE JEVICTBYS WIM perpec-
CUBHbIe Mepbl KaKoro Obl TO H¥ OBUIO XapakKTepa,
VIMEIOIVe 1[e/IbI0 BOCHPEIATCTBOBAHME OCYILeCT-
B/IIEMOVl B COOTBETCTBMM C LEIAMU U HPVMHIIU-
namyu Ycraba OOH peanusauum mpasa Ha caMo-
OmpefieNieHNe, JO/DKHBI OBITb He3aMeIUTENTbHO
npekpamiensl. Heobxopumo HeMenjeHHO 1 6es-
OTrOBOPOYHO OCBOOOIMTD BCEX /NI, 3afiep)KaHHBIX
WM HaXOJALIMXCA B TIOPEMHOM 3aKIIOYEHUM B
pesynbrate MX O6OPLOBI 32 CAMOOIIpefe/ie e, eCin
B UX JENCTBUAX He COAEPXKUTCA COCTaB UHOTO
IPaBOHAPYIIECHNUA.

3. PemmtenbHo ocyguTb M IpUBIEYb K OT-
BETCTBEHHOCTY 3a IIPAKTMKY MCIIONb30BAHMA Ha-
€MHUKOB J/IA NOApBIBA OCYILIECTB/ICHVA IIpaBa Ha
camoomnpefieneHne. Bce rocygapcTsa TO/KHBI Ipef-
IPVMHATb HeOOXOAVIMbIe MepBI B LIe/IAX HeJOIylie-
HMsA m060ro poma BepOOBKM, 0OydeHms, Habopa
Wi GUHAHCUPOBAHVA HAeMHMKOB, MX TPAaH3UTA B
Ie/AX OCYLIeCTB/IEHNA aKLVil, HAaIpaB/IeHHBIX Ha
IPOTUBOJEIICTBIE Peann3aliy HapolaMyi IIpaBa Ha
CaMOOIIpeyieNeHe.

4. IlpusBatb Bce rOCy#apcTBa IPYHNMATD Ha
HAIlMOHA/IBHOM YPOBHE HEOOXOHMMBle Mepbl A
IpOBEJieHNA B XKMU3Hb IPU3HAHHOTO MVPOBBIM CO-
001jecTBOM IpaBa Ha pasBUTUE B COOTBETCTBUY C
Hexmapaumeit o npase Ha passutue 1986 r., mpearo-
JIararollell peajnsalnio B IIOJHOM Mepe caMooIIpe-
Jie/leHNs HapOJiOB, B CUJIy Yero OHU O0/NajaloT He-
OTbeM/IEMBIM TIPAaBOM Ha IIOJIHBII CYBEPEHUTET Hajl
BCEMI CBOMMM IIPUPOAHBIMY OOraTCTBAMM U pecyp-
caMJ, a Ye/I0BEK AB/IACTCA OCHOBHBIM CYObEKTOM 1
Oeneduiapom mpaBa Ha pa3BUTHE, IIPU KOTOPOM
MOTYT OBbITh IIOJTHOCTBIO OCYILIeCTB/IEHBI €TI0 IIpaBa 1
OCHOBHBIE CBOOOZIBL. VICXOUTD U3 TOTO, YTO pas3Bu-
THe, JeMOKpPATHs Y YBa)XKeHMe K IIpaBaM Ye/loBeKa 1
OCHOBHBIM CBOOOJIaM ABJIAITCA B3aMMOCBA3aHHBI-
MM U B3aVMOYKPeIUIAOIVIMIA.

5. JIuia, nmpuHaIeXalye K HalMOHaTbHBIM
VIV STHUYECKUM, PE/TUTMO3HBIM U A3BIKOBBIM MEHb-
IIMHCTBAM, MMEIOT IIPaBO II0/Ib30BAThCS JOCTOSHNU-
AMM CBOEIl Ky/IbTYpBI, MCIOBEJOBATb CBOI peN-
VIO 11 OTIIPABIIATD PEIUTMO3HBIE 0OPAMBI, @ TAKXe
CBOOOJIHO VICIIO/NIB30BATh POJHOI A3bIK U IPABO Ha
06pa3oBaHye Ha POJHOM A3bIKE B YACTHOI KU3HY 1
ny6/mraHo. focyapcTBa JO/DKHBI IPK HEOOXOAMMO-
CTU IIPMHMMATh Mepbl Aj1s1 obecriedenus s dexTus-
HOTO OCYIIECTBJIEHV MEHbIIVHCTBAMM BCEX IpaB
Yye/IoBeKa M OCHOBHBIX CBO6OJ 6€3 KaKoil 6bl TO HI
OBLIO AVCKPUMIHALIUM Y HA OCHOBE IIO/IHOTO PaBeH-
CTBa Ilepef 3aKOHOM.
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6. IlpusHaBas npucyne KOpeHHbIM HapOiaM
CaMOOBITHOCTD ¥ JOCTOMHCTBO, YHUKA/ILHBII BK/IaJ
B LMBIIN3ALJIOHHOE MHOT00Opasue, IOATBEPANTD
IPMBEPKEHHOCTb MEXIYHAPOZHOTO COO0OIeCTBa
X 3KOHOMIYECKOMY, COLIMaIbHOMY U KYIbTYPHOMY
6/1ar0COCTOSHUIO, CO3[JAHNIO YCTIOBUIL JJIA TI0/Ib30-
BaHMA IUIOJAMM YCTONYMBOrO passutus. Tocymap-
CTBaM C/leflyeT TapaHTUPOBATh NOMHOe U Oecrpe-
IATCTBEHHOE y4acTye KOPEHHBIX HapOJoB BO BCEX
aCIeKTaxX XXM3HM, YenAA 0coboe BHUMaHMe BOIIPO-
caM, 3aTparMBaIIMM VX CIenuduyeckue MHTepe-
Cbl, IPMHUMATh HEOOXOMMbIe Mephl o obecreye-
HMIO YBaXXEH IIPaB Ye/l0BeKa U OCHOBHBIX CBOOO,
PaBEHCTBA U HeAVMCKPUMMHALIMY, IIPM3HAHMIO 3HA-
YeHUs M MHOT000pasysi CaMOOBITHOCTH, KY/IBTYPBbI
¥ 006111eCTBEHHOI OpPraHNU3ALVIN.

7.  IIpusBaTb BCe rocypapcraa:

- IPUMHMMATb HajjIeXall}ie Mepbl B COOTBET-
CTBMU C MIX MEXXTYHAPOIHBIMY 0053aTe/IbCTBAMM 1 C
JIOJDKHBIM YYETOM CBOMX IIPAaBOBBIX CUCTEM B LIEJIAX
IPOTUBOJEIICTBUA COBPEeMEHHBIM (opMaM paco-
BOVI IUCKPUMMHALIN, KCeHOGOOMY U CBA3AHHOM C
HYIMI HeTepIMMOCTH;

- BO3JEP>KMBATHCA OT TI0OBIX eJICTBUI, VIMe-
IOLIMX 1I€/IbI0 aCCUMMIALIMIO L, IPUHAIEKAIX
K MEHBIIVHCTBAM U KOPEHHBIM HapofaM, BOIIPEKM
X BOJIe U 3AlIMINATh 3T JIULA OT JeMCTBUI, Ha-
IPaB/IeHHbIX Ha IIPUHYIUTEIbHYI0 aCCUMUIALINIO;

- yuuThiBag 0coboe IOJIOXEeHWe JINI, IpHu-
HaJJIeXaIMX K MEHbIIVHCTBAM U KOPEHHBIM Hapo-
fiaM, TIOOLIPATb BO BCeX 00/1aCTAX SKOHOMIYECKOI,
COLMA/IbHOM, TIOMUTUYECKO U KYJIbTYPHON >XU3HU
IIOJIHOE U IeJICTBUTENbHOE PABEHCTBO MEXYy HUMU
U MLAMY, TPUHAIIEKAIMMUA K OCHOBHBIM TDyII-
I1aM Hace/leHus;

- IpeJNpMHATb He3aMe[IMTeNbHble IIaru
IO YCU/IeHUI0 OOPBOBI C BBI3BIBAIOLIEI OTTOPXKEHME
MMPOBOTO COOOIIeCTBA IMPAKTUKON 9THUYECKON
YUCTKM C IIE/IbI0 ee CKOpeJlIero IpeKpalleHns,
HIOJTHOTO MCKOpeHeHMs, 0becreyeH s XepTBaM a¢-
(eKTVMBHBIX CPEJCTB IIPABOBOJ 3aILMTHL.

8. Cnocobamu peanmsanuy IpaBa HapoLOB
Ha caMoOOIIpefie/ieHNe, OCHOBAaHHbIMM Ha UX BOJIe-
U3DSABIEHNN U IIOTHOM YBaKEHMM TNONUTUYECKHUX,
TPAXK/JAHCKMX, COLMATIbHO-9KOHOMIMYECKUX U KYIIb-
TYPHBIX IIPaB MOTYT OBITb HAIVIOHAJIbHO-TEPPUTO-
pMaibHas AaBTOHOMM:A, HAlMOHAIbHO-KY/NIbTYpPHasd
aBTOHOMI, /II0OBIE MHbIE, OTBEYAOLIME IHTepecaM
COOTBETCTBYIOIVX HApOfi0B (OPMBI X CaMOOpra-
HY3ALMU U CAMOYIIPAB/IeHNA.

9. B mpouecce peammsauuy camooIpefene-
HJSL HApOJibl MIMEIOT IIPaBO Ha OT/le/IeHMe U CO3fia-
HJe COOCTBEHHOTO CYBEPEHHOIO TOCYapCTBa. JTO

112

TIOTIOKeHMe He JO/DKHO MCTONKOBBIBAThCA KaK pas-
pellieHye MM TOOLIpeHe T00bIX AeiCTBMIL, Ha-
pyIIaomuX WM IOAPHIBAKIINX, TTOTHOCTBIO VN
YaCTMYHO TEePPUTOPUANBHYI0 IeTOCTHOCTD WI/IN
HONUTIYECKOE eIMHCTBO CYBEPeHHbIX 1 He3aBUCH-
MBIX TOCYHApCTB, KOTOpble COOMIOfAI0T HPMHIIUII
PaBHONIPABMA U CaMOOIpefeNieHNs HapomoB 1 B
CIJTy 3TOTO MMeEIOT IIPaBUTENbCTBA, IPefCTaBIAI-
1[1ie HTePeChl BCEro Hapofja Ha X Tepputopuu 6e3
KaKVX-/160 pasnmyuii.

10. O6paTuThb BHNUMaHME MEX[YHAPOJHOTO
coofmjecTBa Ha (eHOMEH HEeNPU3HAHHBIX TOCY-
lApCTB — CYIECTBYIOLIMX B Te4eHUe IATUTeTbHOTO
BPeMeH! TepPpPUTOPUATIbHBIX 00pasoBanuii, 06ya-
JAIOIVX BCEMU WM OONBIIMHCTBOM IIPU3HAKOB
TOCY[ApCTBA M OKa3bIBAIIINX 3aMETHOE BINAHIUE
Ha pervoHa/lbHble IPOOIEMBI U I'€ONOMUTIYECKOe
conepHndecTBo. [logo6HOE MONMOXKEHME IPOTUBO-
PeunT NPUHIUIIAM CYBEPEeHHOTO PABeHCTBA, CAMO-
OmpefieNIeHNsl HApOJIOB, SAB/IAETCA HePelKO MCTOY-
HJMKOM TpyOBIX HapyIIeHMII IIpaB 4Ye/loBeKa, HeceT
YTpO3y MUPY U MeX/YHAPOFHOI 6€30MacHOCTI.

Cunrarb 11e11eco00OpasHbIM:

- BKJIOYUTb BOIPOC O ITIPABOBBIX ACTEKTaX
HeTpM3HAHUA B HOBeCTKY IHA KoMuccun MexyHa-
poxHoro mpasa OOH;

- obparutbca k MexayHapogHoMmy Cyny
OOH c 3anpocoM o IIpefocTaBlIeHNH 3aKITI0UeHNs
TI0 IIPaBOBBIM ACIIEKTaM HeIpM3HAHN;

- paccMOTpeTh BOIPOC O HafleJleHny YIpas-
nenust BepxosHoro komuccapa OOH no penam 6e-
xenues (YBKIB) monHoMounsamu 1o obecredeHuo
IPaBOBOJI 3aIUTHI TPaK/JaH HETPM3HAHHBIX TOCY-
fapctB U 06 opraHusauuy (Ipy HeOOXORVMOCTH)
OKa3aHNA UM I'YMaHUTAPHOI TOMOIIN.

11. Bce Bompochl, CBA3aHHbIE C BO3MOXXHBIMU
HapyIIeHNAMN IIpaBa HAapOJOB Ha caMoOIpefene-
HIe, CTIefiyeT pacCMaTpuBaTh Ha MeXTYHapOLHOM
yposHe B OKOCOC, KoMmurere mo mpasam deno-
Beka, Kommrere 1o mMkBupjanuy pacoBoil AUCKpU-
MMHAILVM, APYTUX MEX[JYHApOIHBIX OpraHax, Kak
YHMBEpPCA/bHBIX, TaK U PErMOHANbHBIX, KOTOpbIE
MOTYT B CBOIO Ouepefb [jaBaTb COOTBETCTBYIOIINE
peKOMeH/Ialluy TIPaBUTEIbCTBAM I'OCY/JAPCTB, B OT-
HOLIIEHNY KOTOPBIX MMEITCS JOCTaTOYHbIe OCHOBA-
HIA TIpeATIoNIaraTh HapyIleHye UMH ITpaBa HapoLoB
Ha camoonpepienenne. OTKa3 NPaBUTENLCTB CrIe-
I0BaTh PEKOMEHJAIVIAM MOXET paccMaTpMBAThCA
KaK CBUJETENbCTBO UX HEXENMAHMA IPefoCTaBUTD
06pa3yloNMM COOTBETCTBYIOLINE TOCY/APCTBA Ha-
ponaM BO3MOXKHOCTD Y4aCTBOBATb B OUTIYECKOI,
COLMA/IbHO-3KOHOMUYECKO ¥ KY/IbTYPHOI >KU3HU
TOCYJApCTBa, peanusys TeM CaMbIM CBOE IPaBO Ha
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MEXXOYHAPOOHO-NMPABOBOE
PEF'Y/INPOBAHVE NPOTUBOQENCTBUA
TEPPOPU3MY B MUPHOE BPEMS

N B NEPNOJ BOOPYEHHbIX
KOH®IMKTOB: PETMOHAJIbHbI
NOAXOA4 COAPYKECTBA HE3ABUCUMbIX

rOCYAAPCTB

BBEIEHME. Tenoenuueti nocnedHux nem si6sis-
emcs 803pacmarue Konu4ecea 600pYieHHbIX
KOHPNUKMO8 ¢ yuacmuem He20cyoapcmeeHHbIx
B0OPYHEHHVIX 2PYNN, NPUSHAHHBIX CO CHOPOHDL
eocydapcme U MeHOYHAPOOHBIX — OpeaHU3AUULL
meppopucmuueckumu. Ha nosecmxe ons ecmaem
80NPOC 0 B3AUMOCBA3U MeHOY MePPOPUIMOM U 60-
OPYHEHHDIM KOHPNUKIMOM, A4 MaKtce Mexoy Medx-
OyHapPOoOHO-NPasosoti peznamenmavuesi 60pv6vl
C MeppPOPUSMOM U MeNOYHAPOOHBIM 2yMAHUMAP-
HoiM npasom. B cmamve uccnedosanvl pezuorann-
Hovle nooxoov CHI' k npomusodeticmeuto meppo-
PU3MY 8 PaMKAX B00PYHEHHDIX KOHPAUKINOE U NPU
nposedeHUl KOHMPMepPpPoPUCU1eckux onepauii
8 MUPHOE 6PeMS.

Moscow Journal of International Law « 2 - 2022

MATEPUAJIBI I METOIBI. Mamepuanom ons
UCCTIE008AHUS NOCTLYHUU YHUBEPCATIbHDIE 002060~
pot, modenvroe 3axonooamenvcmeo CHI no MITI
u 6 cpepe 60pvOLL ¢ MEPPOPUIMOM, A MAKHe KOH-
uenmyanvHvle 00KyMeHMbl 60eHHO-Cpameziye-
CK020 COMPYOHUUeCMBa 20cydapcme — yuacm-
Huxoe CHI' 6 wacmu evi6neHUss HaAnNpasneHuil u
opm npomueodeiicmausi mexoyHapooHomy mep-
popusmy Kak cospemeHHoll yepo3e 60eHH020 Xapak-
mepa. Memoodonozuueckyio 0CHO8Y UCCTIE008aHUS
cocmasuny mpaouyuoHHvle 0715 I0PUOUHECKUX UC-
c71e008aHULL 00UeHAY UHbIE U YACHOHAYYHblE Me-
Moobl NO3HAHUS.

PE3YJIBTATBI UCCIIETOBAHWSI. B uccnedo-
8aHUU 000CHOBaAHA 2unomesa o chopMuposanHHo-
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N.N. Kotnapos, t0.B. lMNy3bipeBa

cmu 6 pamkax CoOpyxecrmea npasoswvlx Pexumos,
OCHOBAHHLIX HA 00UENPUSHAHHDIX NPUHUUNAX U
HOPMAX MeHOYHAPOOH020 NPA6a, pezyiupyrousux
B0MPOCHL B0EHHO20 NPOMUE00EUCMEUS mMeppopuU-
CUYeCKUM Y2pPO3am KaK 6 MUpHoe 6pems, MaK u 6
nepuoo 800PYHEeHHVIX KOHPIUKINOB.

B cmamve nposeden ananus meioyHapooHvix 00-
2080p0o6, M0oOenvHo20 3akoHodamenvcmea CHI
U HAUUOHATILHBIX NPABOBbIX AKMOE 20CY0apCme-
471eH06, 3AKPeNIAUUX TeUMUMHOCHIb B0EHHbIX
cnocobos u cpedcme peazuposaHusi Ha meppo-
pucmuuecKue 6bl306bl U Y2pOo3vl 6 PaAMKAX CHeUU-
AnbHO20 NPAB06020 PEHUMA «KOHMPMeppopu-
cmudeckasi onepauus». AKmyanvHuiil acnekm
UCCIe008AHUS — 6bLABTIEHUE NepPCHeKmus 60-
eHHO020 COMPYOHUUEC6a 20CY0ApCce — HIeHO08
CHI nocpedcmeom paseumus HO6blX MeXAHUIMO6
60pv0ObL ¢ MePPOPUIMOM 6 CUCHEME UX COBMECH-
HOUL KOHMPMeEPPOPUCUUECKOT OesenbHOCH Y. —
80EHHO-NOMUUELUCKUX ONepatul.
OBCYKIOEHME U BbIBO/DbI. B cospemernbvix
peanusx Haubonee IPpexmMusHo vicmMpausamy
npomusooeticmeue MmeppopusMy 6 pamkax npaso-
2o pexuma KTO, xomopuwili couemaem npasoox-
paHumenvHvle U 60eHHble 3a0aUU, CMOAULUe nepeo
20cy0apcmeom 6 pamkax obecnedeHUs ezo 6HY-
mpeHHeil u 8HeuHeli 6e30NaHOCMU, 4 MaKHce co-
depxcum eapanmuu obecnedeHUs U 3auiumol npas
uenoeexa. IIpu amom npuesneuerue 600pyHeHHbIX
cun 2ocyoapcmea K 60pvoe ¢ meppopusmom He 060-
3Hauaem 00HO3HAUMDLIL Nepe6od CUMyayun Mup-
HO20 BpeMEHU 6 PeHUM 60€HHO020 NOIOHEHUS.
CHI; 0o6pocosecmHo 8binonHss c60U 00a3ameny-

cmea no knwuvesvim axmam MITI, 3axpenun 6
c60eM MOOeNbHOM 3AKOHO0Amenvcmee HOPMbL,
3anpewjarujue meppopusm 6 nepuod 600pyiHeH-
HbIX KOHPIUKINOE U YCMAHABNUBANULUE Omeem-
cmeeHHoCMb 3a e2o nposenerus. Kpome mozo, noo
seudoti CHI' paspabomaro u ycneuiHo umniemen-
MUpPoB8aHo MoOenbHOe 3aKOHO0AMeNbCME0, peena-
MeHmupyrujee npumeHeHue 60eHHbIX cnoc0006 U
cpedcme peazuposaHus Ha meppopucmudecKue
6bI306bL U Y2PO3bl 8 PAMKAX CNEUUATIbHO20 NPABO-
6020 pexcuma «KOHmMpmeppopucmu4eckoas one-
payus», 060c007eHH020 OM PexUMa NpuMeHeHUs
800pysceHHblx cun 6 pamxax MITL

KITIOUEBBIE CJIOBA: mexncoyHapooHoe eymanu-
mapHoe npaso, 800pyIeHHbLI KOHPAUKM, 60pvoa
C MeppopuIMom, KoHmpmeppopucmueckas one-
pavus, Coopysecmso Hezasucumoix Tocyoapcme,
MOOesbHOe 3aKOHO0amenbcmeo, 60eHHO-NoNUYell-
ckas onepayus
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INTERNATIONAL HUMANITARIAN LAW

INTERNATIONAL LEGAL REGULATION
OF COUNTER-TERRORISM

IN PEACETIME AND DURING

THE ARMED CONFLICTS: A REGIONAL
APPROACH OF THE COMMONWEALTH
OF INDEPENDENT STATES

INTRODUCTION. The increase in the number of
armed conflicts involving non-State armed groups rec-
ognized as terrorist in States and international organ-
izations has been the trend in recent years. In this re-
gard, the question relating to the links between
terrorism and armed conflict, as well as between the
international legal regulation of combating terrorism
and international humanitarian law, is on the agen-
da. The article examines the regional approaches of
the CIS to countering terrorism within armed conflicts
and during counter-terrorism operations in peace-
time.

MATERIALS AND METHODS. The material for
the research included the universal treaties, the model
legislation of the CIS on IHL and in the field of com-
bating terrorism, as well as the conceptual documents
of the military-strategic cooperation of the CIS mem-
ber states in particular in identifying areas and forms
of countering international terrorism as a modern
military threat. The methodological basis of the re-
search included general scientific and private scientific
methods  of cognition traditional  for legal
researches.

RESEARCH RESULTS. The research substantiates
the hypothesis that within the Commonwealth there
were formed the legal regimes, which are based on the
generally recognized principles and norms of interna-
tional law governing the issues of military counterac-
tion to terrorist threats both in peacetime and during
armed conflicts.

The article analyzes international treaties, model leg-
islation of the CIS and national legal acts of the mem-
ber states establishing the legitimacy of military meth-
ods and means of response to terrorist challenges and
threats within the special legal regime of the "counter-
terrorist operation”. A relevant aspect of the study was
the identification of the prospects of military coopera-
tion between the CIS member states through the devel-
opment of new mechanisms for combating terrorism -

Moscow Journal of International Law « 2 « 2022

"military-police operations” in the system of their joint
counter-terrorism activities.

DISCUSSION AND CONCLUSIONS. In modern
realities, it is the most effective to build the counterac-
tion to terrorism within the CTO legal regime which
enable to combine law enforcement and military tasks
faced by the state within ensuring its internal and ex-
ternal security, and also contains guarantees for en-
suring and protecting human rights. Meanwhile, the
involvement of the armed forces of the state in combat-
ing terrorism does not mean an unequivocal transfer
of the situation from peacetime to the regime of mar-
tial law.

The CIS, conscientiously fulfilling its obligations under
the key acts of IHL, has set out in its model legislation
the norms prohibiting terrorism during armed con-
flicts and establishing responsibility for acts of its. In
addition, under the auspices of the CIS there has been
developed and successfully implemented the model
legislation regulating the use of military methods and
means of response to terrorist challenges and threats
within a special legal regime of a “counter-terrorism
operation” separated from the regime of the use of
armed forces within the IHL.

KEYWORDS: international humanitarian law,
armed conflict, combating terrorism, counter-terror-
ism operation, the Commonwealth of Independent
States, model legislation, military-police operation
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1. BBeeHue: BOOpY)KeHHble KOHQIMKTBI W
TeppOPU3M KaK KOMIUIEKCHBIE YTPO3BI MEXK/yHa-
pomHOMY MUpY U 6€30IMacCHOCTH

OJIHBI I BOOPY>KEHHbIe KOHQIMKTDI OCTAIOT-

cs1 mpo6/IeMoit BceX BpeMeH 1 Hapomos. s

KaXX/IOTO Mepuoja pasBUTUA TOCYAAPCTBEH-
HOCTY ¥ ME&XXIYHapOJHBIX OTHOIIEHNIT XapaKTepHbI
CBOM 3aKOHBI U 00ObIYay BOIHBI, KoTOopble B XX BeKe
ObM KO QUIMPOBAHBI B paMKaX OTPAC/IU MeX/Y-
HapoaHoe ryMaHuTapHoe mpaso (ganee MI'TI) [Kort-
nsapos 2013:26]".

Kax ormewvaror skcneptsl MKKK, B ycmoBmax
COBPEMEHHBIX BOOPYXXeHHBIX KOHQMKTOB MITI
CTa/IKMBAETCA C ONIpefieIeHHbIMY TPYAHOCTAMM, KO-
TOpbIe NIPOMCTEKAIOT U3 COYeTaHMA KOMIIIEKCHBIX
B3aVIMOCBSI3aHHBIX (DaKTOpPOB. ITO U QparmeHTa-
1M, yBeMMdeHue 4ucia aKTOpoB, pacTyllee yda-
cTye B KOH(IVKTAaX YaCTHBIX BOGHHBIX KOMIIaHMWIL,
HOBCEMECTHAsA HOCTYIHOCTb OPYXXMA U POCT YNCIa
HACU/IbCTBEHHBIX IPECTYI/IEHNI B JONONHEHMe K
BOOPY>XEHHOMY HAaCUIMIO B XOfie KOH(IUKTA, «yp-
OaHm3anysa» KOHQIUKTOB, MHTEHCUBHOE Pa3BUTIE
TEXHOJIOT I 11 TIOsIB/IEHIe KubepaTak U Kubepyrpos.
He meHee BaXkHOII ITpo6/IEMATUKOI TOCIEAHNX [ie-
CATWIETUI BBICTYIIAET CONPSDKEHNE BOECHHDIX Jieli-
CTBMII C COBEpILIEHMEM aKTOB TePpOpMU3Ma’.

AHa/mM3 TeKyLIMX BOOPY)XEHHBIX KOH(IMKTOB
M VX TYMAaHMTAPHBIX OC/IeCTBUIT B ApraHucrase,
lpaxke, CeBepnoit Adppuxe, Ha brmwkHem Bocroke
H03BO/IAET BBIABUTD TEHJEHIMIO PACUIMPeHNs akK-
TOPOB BOEHHbIX JEIICTBUII IIOCPEICTBOM BOBJIEYE-
HMA HErOCY[ApCTBEHHBIX BOOPYXXEHHBIX TPYIIII,
KOTOpbIe CIeflyeT KBaMpUIMpoBaTh Kak Teppopu-
ctuveckne [Humanitarian Law...2019:918-919]. K
COX/IEHNI0, HECMOTPA Ha YCUIIUSA MUPOBOTO CO00-
1ecTBa B 60pb0e ¢ MeXX/[yHapOZHBIM TEPPOPU3MOM,
Ha pas3sBUTHE YHUBEPCATbHOIO aHTUTEPPOPUCTIYE-
ckoro mpaBa OOH n chopMupoBaHHOCTD MeXJY-
HAPOJHOTO PerMOHATbHOTO AaHTUTEPPOPUCTUUECKO-
ro IpaBa, TEPPOPM3M OCTAETCSA OFHUM U3 CIOKHBIX
U T7006aNbHBIX BBI30OBOB COBPEMEHHOI CUCTEMe
MeX/JYHapOJJHOTO MMpa U 6€30IaHOCTIL.

OpHy TeppopuCTHYecKye IPYIINPOBKY UMEIOT
YeTKO BBIPAXEHHDIVI PETMOHA/NbHBIN «TeaTp Ipo-
TUBOIIPABHbIX [E/ICTBUI», JPYIUe — pa3pacTaioT-
C M pacuIMpsIoT cepy cBoero reorpamdeckoro
BMAHMA. Tak, Hurepumiickas rpynmmpoBka «boko
XapaM» HeceT yIrpo3y MUPY ¥ CTaOMIbHOCTI B 3a-
nagHoit Adpuke u Ha apprKaHCKOM KOHTUHEHTE B
nenoM. B To Bpems kak 6oesuku VIIVJI, motepres
nopaxxenne B Vpake u Cupuu u yTpaTiiB KOHTPOJIb
HaJ| YaCTbI0 3aXBa4YEHHBIX TePPUTOPMIL, AKTUBHO OC-
BaMBAIOT HOBbIE PETVIOHBI U CTPAHBI.

CremyeT KOHCTaTMpOBaTb, YTO Ha CETOJHLI-
HIIT TeHb 60pb0a ¢ I7106a/IbHOI TepPOPUCTIUYECKOI
yIpo30il YCIOXKHWIACh. MMp CTONKHYICA € BO3-
pocirei CHOCOOHOCTBIO TAaKUX TPYIIMPOBOK pac-
IIMPATH CBOM CETU HA MeCTax U B VIHTepHeTe, ¢ UX
3HAQUNMTE/IbHBIMY (PMHAHCOBBIMM BO3MOXKHOCTAMI,
VICTIO/Ib30BaHMEM M30LIPEHHBIX METOfJ0B BepOOBKI,
(bMHAHCMPOBAaHMA U IUIAHUPOBAHUA TePPOPUCTHU-
YeCKMX aKTOB, & TAKXKe VX CIIOCOOHOCTBIO afjalTu-
poBaThCsl K HAIMOHAIBHBIM U MEX/YHapPOJHBIM
MexaHusMaM 60pbObl ¢ TeppopusMom. Teppopu-
CTMYECKVe OpraHM3aLuM JOKa3aayu CBOK CIOCO0-
HOCTb Oparh IOJ KOHTPO/Ib TEPPUTOPUU CYBEPEH-
HBIX ToCyfapcTB. HapsApy ¢ 3TUM OHU CTamy OfHUM
U3 OCHOBHBIX (DaKTOpPOB, yCYIyO/IsAIOMNX TeKyliye
KOH(QIMKTBI, fienasd ux Ooyee 0XECTOYEHHBIMU M
CTIOKHBIMY M TIOAPBIBAsA YCUIMA IO FOCTVDKEHNIO
mupa [Sassoli 2019:39].

[TosBWIMCh ¥ HOBBIE TEHJEHLNV; HAIpuUMep,
MOOM/IN3ALVA TOAIIONbHBIX AYeeK WIM Teppopu-
CTOB-OfJTHOYEK Ha COBEpILIeHNe NHCIIPYPOBAHHBIX
HamazeHnit (0cobeHHo Ha ¢1abo3aluIeHHble YN
ys3BYMBIe 00'bEKTBHI), HEIIPaBOMEPHOE JICIIONb30Ba-
HJie HOBBIX MH(OPMAI[IOHHO-KOMMYHVKAIVIOHHBIX
TEXHOJIOTMII, YCU/IeH)e B3aMOCBA3Y C TPAHCHAIIU-
OHAJIbHOM OPraHM30BAHHON IPECTYITHOCTbIO, MO-
OMmMsalysi MHOCTPAHHBIX 00EBMKOB-TEPPOPICTOB
B KOH(/IMKTAX ¥ BOSHUKHOBEHME TePPOPIU3Ma, MO-
TUBMPOBAHHOTO STHIYECKVIMI V/IY PACOBBIMY TIPU-
4YHAMI’.

B 3TOM KOHTeKcTe Iepef; rOCyAapCTBaMy CTOUT
CTIOXKHas 3aja4ya — obecreynTh 6amaHc Mexay ag-

' TMop mMexpyHapoHbIM MYMaHWTapHbIM MPaBOM 3[4€eCb MOHVMMAETCA CMCTEMA MEXAYHapOLHO-NPaBOBbIX MPVHLMMIOB U
HOPM, PErynmpyloLmx OTHOLIEHNA MEXAY rocyfapcTBamu (CTOPOHaMu) B MEPUOA BOOPYXKEHHbIX KOHOSIMKTOB B LIENAX
OrpaHnyYyeHNA NPYMEHEHNA BOIOIOLLMMU XKECTOKNX METOAOB 1 CPEACTB BeLleHVIA BOVHbI, 3aLLMTbl €€ XePTB U yCTaHaBIMBaOLMX
OTBETCTBEHHOCTb 3a UX HapyLUEHNe.

2 Policinski E. The power of words: the dangerous rhetoric of the “terrorist”. — Humanitarian Law and Policy Blog. March 4, 2020.
URL: https://blogs.icrc.org/law-and-policy/2020/03/04/power-words-dangerous-rhetoric-terrorist/ (accessed 20.04.2022).

3 Coset besonacHoct OOH: Mucbmo MocTosHHOro npefctasutens TyHnca npu OpraHusaumn O6bearHeHHbIX Hauuin ot
30 pekabps 2020 r. Ha ums leHepanbHoro cekpetapa OOH. [Joctym:https://undocs.org/pdf?symbol=ru/5/2020/1315 (pata
o6palyeHus: 20.04.2022).
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(beKTMBHOCTBIO VX KOHTPTEPPOPUCTHYECKUX Mep
U COOMIOfieHIIeM MeX/JYHApOIHBIX 0053aTe/bCTB, B
YaCTHOCTH II0 MeXIYHAPOLHOMY IIPaBy IIPaB 4eso-
BeKa, MEKJYHAPOZHOMY I'YMAaHUTAPHOMY IIPaBy U
MEXIYHapOJHOMY HpaBy OexeHueB [YepHsgbesa
2019:66]. O6osHaueHHas 3ajjadya CBs3aHa, B Iiep-
BYI0O OYepelb, C TeM, YTO MeXJYHapOZHO-IIPaBO-
Bast 6oppba C TeppopM3MOM Kak CreluQuiecKuit
KOMIITEKC MeX/YHapOHO-IIPaBOBBIX HOPM IIOKa
He IIO/Ty4iIa CTabMIbHOTO MeCTa B CYILIeCTBYIOLell
CUCTeMe MEeX[YHapoiHOro mpasa. IIpaBmia, Ka-
caroiyecss 60pbObI C TePPOPU3MOM, COLIEPXKATCS B
Pas/IMYHBIX NIPU3HAHHBIX OTPAC/IAX M MHCTUTYTaX
MeXIyHapopgHoro mpasa. Kak mpencrasisercs, B
HePCIeKTUBE B LIeJISIX MOBbIeHNs 3 dekTuBHOCTI
CYIIECTBYIOLINX aHTUTEPPOPUCTUYECKIX HOPM TO-
Cy#apcTBaM HeoOXOfMMO 00ecreYnTh MOBBILIEHNE
YPOBHS MX CUCTEMHOCTH U C(OPMIUPOBATH TEH/IEH-
LM Pa3BUTHSA NPYHIUIINAIBHON OCHOBBI MEXIY-
HapOJHO-IIPaBOBOI OOPHOBI C TEPOPU3MOM.

2. BoeHHO-OMNTHYECKNE W TEPPOPHUCTIYE-
CKJie YTPO3BI PerMOHAIbHOI 0e30IMacHOCTH Tocy-
mapcTB — yineHoB CHI'

Bei6op mns uccneposanus CHI' B koHTekcTe 3a-
ABJIEHHON TeMaTMKM He ciy4aeH. V He TO/NbKO 1IO-
TOMY, 4TO PacCMaTpyUBaeMble YIPO3bl ABJIAKTCA aK-
Tya/lbHBIMU /1A TpocTpancTBa CopipyKecTBa, HO U
C y4eTOM 3HAYMMOCTH JIAHHOI MEX/YHapOJHOI1 pe-
TMOHA/IbHONM OpraHM3alu B COBPEMEHHOI CUCTEME
MEeX/TYHaPOJHbIX OTHOLIEHMIA.

Kax oTMeueHo B 3asB/ieHNH I71aB TOCYAAPCTB —
yaactaukoB CHI B cBsasu ¢ 25-netrem CHI (16 cen-
116ps1 2016 1., T. bunikex, Kuprusus), 3a npourepuime
rozbl Cofpy»KeCTBO COCTOANIOCh KaK YHUKA/IbHAS U
He MMeolllasd aHa/loroB opraHusanudA. B xadectse
IPeJCTaBUTENbHOIO MEX/IYHAPOJHOTO PervoHalb-
HOTO OObeVHEHNA C MMPOKUM YIEHCKVM COCTa-
BOM JI MaH/IaTOM Ha KOOPAMHALMIO MHOTOIIAHO-

BOT'O ME@XIOCYJapCTBeHHOro coTpyfuudectsa CHI
cramo yno6Hoit 6a3oBoil Imatdopmoil A OCy-
LIeCTB/IEHNA Pa3HOYPOBHEBOII I pa3HOCKOPOCTHOIA
MHTETPAINN 3aTHTEPECOBAHHBIX CTOPOH".

INopmuepxnsas ponp CHI' B coBpeMeHHbBIX MeX-
IlyHapOJJHBIX OTHOIIEHNAX, [eHepanbHas Accambnes
OOH B pamkax 100m1eitHO¥ 75-i1 ceccun 23 HOSAOPs
2020 r. mpuHaAna pesomonyio «COTPYAHNYECTBO
Mexpy Opranmsanmeit O6benyHeHHbix Hanmit un
CoppyxectBom HesaBucumbix [ocymapcTs», B Ko-
TOpoll oTMedeHa fiesiTenbHOocTh CHI' 1o ykpere-
HUIO PETMOHA/TILHOTO COTPYHMYECTBA BO MHOTUX
BaYKHBIX 00/IACTAX.

Yrposbl €O CTOPOHBI MEX[YHAPOJHOIO TEppO-
pu3Ma, a TaKkKe 0COOEHHOCTH ero TpaHchopMalym
XapaKTepHBI /i1 MHOTUX PEIMOHOB, B TOM 4KCTIe U
[ IPUTPAHMYHOIO IIPOCTPAHCTBA TOCY/IAPCTB —
4yneHoB CopipyxecTBa. PocT aktBHOCTH Ha Teppu-
topun Adranncrana noppasgenernit VITWJI, 06b-
€JHEHHDIX B TaK Ha3biBaeMblll «Bumaar Xopacany,
B TECHOI CBAA3M C KOTOPBIMU JIEVICTBYIOT «[IKamaat
AHncapymnax» n «Vcnamckoe aykeHne Boctounoro
Typkecrana», BbI3bIBaeT 03abo4eHHOCTb B Coppy-
JKECTBE, ITOCKO/IbKY LieJIb 9TUX TePPOPUCTUYECKUX
CTPYKTYp — 9KcnaHcuA Ha npoctpanctso CHIL Ha
Tepputopuy AQraHuCTaHa PasBMBAIOT CBOK CETb
U TepPOPUCTHYECKYIO MeATeTbHOCTb IIPefCTaBU-
temu «Anb-Kauppi»®., Henbsst 3a6bIBaTh, 4TO IOCTIE
BoiBozia Boiick CIIIA m HATO c teppuropun Ad-
TaHNCTaHA KOHTPONIb Haj 6ojiee 4eM IIONOBMHOI
TePPUTOPUM TOCYHAPCTBA OCYLIECTBIAIT TaanOBbL,
HPOO/DKMBILNIE BOOPY>KEHHYI0 00pbOy C IpaBu-
TenbcTBOM Adranncrana [Pamxados 2013:323-324].

Yro KacaeTcs OLIEHKM BOEHHO-IIOIUTIYECKON
o6cTaHoBKY B 30He oTBeTcTBeHHOCTH CHI 11 Hemo-
CPEeICTBEHHOII 61IM30CTY OT Hee, CTIefyeT KOHCTATH-
poBarh, YTO 3a MOC/ENHNE TOfIBbI BO3POC YPOBEHD
HaIpsHKeHHOCTM Kak BAonb rpanun CHI, Tak u Ha
TEPPUTOPUAX €ro OTHEMbHBIX IocyfapcTs’. B Ha-
crosiiee BpeMsA Bce 60Iee OYEBMUIHON CTAHOBUTCA

4 CoppyxectBo HesaBucumbix locypapcts: 3asBneHve raB rocyaapcTB — ydyactHukoB CoppyxectBa HesaBmcumbix
lfocypapcTs B cBA3M ¢ 25-netrem CHI. MHTepHeT-noptan CHI. 06.09.2016. JocTyn: https://e-cis.info/page/3669/81276/ (nata
ob6paLueHus: 20.04.2022).

> HecmoTpa Ha notepio MHOTUX NnAepoB, «Anb-Kanga» He Tonbko GYHKLMOHMPYET A0 CMX MOpP — OHa MpeBpaTuiach B
OMacHyo TPaHCHaLUVOHaNbHYI0 MOfeNb PervoHasnbHbix 06pa3oBaHuiA, KOTOpble NaPasUTAPYIOT Ha KOHGAMKTaX 1 MULIEHUAX
HaceneHus. CornacHo faHHbIM OOH, Aveiikn TepopraHu3aumy No-npexHemy NpUcyTCTBYoT B 11 adraHCKUX NPOBUHLMAX.
CM.: MUHMCTEPCTBO MHOCTPaHHbIX Aen PO®: BpuduHr oduuymanbHoro npepactasutena MWL Poccun M.B. 3axaposoii.
OdwnumanbHbin canT MU Poccun. 22.04.2021. floctyn:https://www.mid.ru/web/guest/foreign_policy/news/-/asset_publish-
er/cKNonkJEO2Bw/content/id/4698265#11 (nata obpalyeHus: 20.04.2022).

5 BnepByto ouepeb crnefyeT OTMETUTb HacblLleHHble cobbITUA 2020 r.: BCMbIXHYBLUMIA B CEHTAOPE BOOPYKEHHbIN KOHGINKT B
parioHe HaropHoro Kapabaxa, a Takxe nocnesblbopHble cobbiTuA B benopyccum, Kotopas CTonKHynach ¢ becnpelefeHTHbIM
[aBJieHVeM 1 BMeLLaTeNIbCTBOM M3BHE BO BHYTPEHHNe ena rocygapcraa. HemanoBakHbIM CObbITUEM ABUNUCH GecropaaKkm
B KasaxcTtaHe B siHBape 2022 r. 1 HauaBwasca B ¢eBpane 2022 r. cneymnanbHas BoeHHasa onepaums no 3awmte JIHP n HP,
nposoanmasn BoopyxeHHbIMu cunamu Poccniickon Oepepaumn.
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HOTPEOHOCTD B KOHCOMMAALMM PETMOHATIbHBIX YCH-
JIWIA TI0 TIPEOfO/IEHNI0 KOHMPOHTALINMY ¥ CHVDKEHIIO
CYIeCTBYIOLINX YTPO3. ITO 0COOEHHO aKTYaIbHO B
YC/IOBMSIX, KOTIA MMET EMOHTaXK OCHOBHBIX IeOII0-
JIUTUYECKUX JTOTOBOPEHHOCTEN, 00ecredrBaBIINX
MHOTHe TOfIbl OaTaHC CUIT U CTaOMIBHOCTD B MUpe.

3. Cootnomenue MI'TI ¢ KoHuenueit BOEHHO-
IO NMPOTUBOJEIICTBUA TEPPOPU3MY: YHUBEPCAIb-
Hasg NMO3UIMA U TNOAXOJA TOCYJapCcTB — YWIEHOB
CHT

CHI, mobpocoBecTHO BBHINONMHSS CBOM 00s3a-
TeNIbCTBA IO Karo4eBbiM akram MITI, sakpennn B
CBOEM MOJIe/IbHOM 3aKOHOJATe/IbCTBE HOPMBI, 3a-
IpelAoLINe 1 OCY)X/JAolINe TEPPOPU3SM B IIEPUOT,
BOOpY>XKeHHbIX KoHGmKTOB [Kotmsapos, I[ly3pipesa
2012:19-21].

KonuenryanpHblil HOAXOf, K peraMeHTaluy
IPOTUBOJEICTBIA IPOABIEHNAM TepPOPU3Ma B IIe-
puop BOOpy)XeHHbIX KoHQuKTOB HOpMamm MITI
Halllel OTpakeHMe B MopenbHoM Hacrapnenun
10 MEXIYHapOJZHOMY I'yMaHMTapHOMY IpaBy M
CHT (nmanee Hacrasnenue), mpuusatom MITA CHT
29 Hos16pst 2018 r. HacraBneHue HampasieHO Ha
COBEpLIEHCTBOBaHME COTPYJHMYECTBA B BOEHHO-
HONIMTUYECKOIT 00/IaCTY, B TOM 4YNCIIe Yepe3 pasBu-
THie OTHOIIEHMII, CBA3AHHBIX C COOTIOIEHNEM HOPM
MITI B nepnop BOOPY>KeHHBIX KOH(IUKTOB, C MeX-
[LYHapOJHBIMM OPraHU3ALMAMY Y FOCYIApPCTBAMU U
P IPUMEHEHMM TOCYAPCTBEHHBIX BOOPY>KEHHbIX
dbopMupoBaHuii B MUPHOE BpeMs B TOCYiapCTBaX —
yuyactHukax CHI.

B wactHOCTH, B cooTBeTcTBMM C 1. 3 cT. 4 Ha-
CTaBJIeHUsl TeppOp B OTHOIUEHMM TI'Pa’KIZAHCKOIO
Hace/eHNs UM B3ATHE 3aJI00KHUKOB OTHOCATCA K 3a-
HpelleHHBIM CIIoco6aM (MeTofiaM) BefieHVs 60eBBIX
JeVICTBUI BHE 3aBUCHMOCTY OT BUJIa BOOPY>KEHHBIX
KoH(pukToB. CornacHo 1. 3 ¢1. 19 aHanmm3upyemo-
ro JOKYMEHTa IIpY IIOATOTOBKE 1 BefleHNM 60eBBIX
JEVICTBUII BO BpeMA BHYTPEHHUX BOOPY>KEHHBIX
KOHQIMKTOB TPaX[aHCKOe Hace/IeHue 11 OT/e/IbHbIe

IpaXX[JAHCKMe JINIIA [O/Ib3YIOTCA 3alUTOI OT oIac-
HOCTell, BO3HUKAIOIINX B CBA3YM C OOEBBIMU [Iell-
CTBUAMMU. 3alpeNaloTcsa aKThl HACUINA WM YIPO-
3bl HacU/IMEM, VIMeEIoLIMe 1LIe/Ibl0 TepPOPU3NPOBATH
rpaXX[JaHCKOe Hace/leHue. B cBoro odepeab B COOT-
BeTCTBUU C II. 1 cT. 7 paccmarpusaemoro akra CHI
B3ATHUE 3a/IOKHUKOB SABJIAETCA 3alIPETHON HOPMOIA
B OTHOLLIEHNY JIF0OBIX KaTerOpUil )KePTB BOOPY)KEeH-
HbIX KOH(UKTOB. Heo6X0MO 1of4epKHyTh, YTO
TaKMe JeAHuA pernaMeHTrpoBaHbl Hopmamy MITI
[Taccep 2002:247-249, HMaBup 2011:444-447, Xen-
KepTc, [locBanpa-bek 2006:10—12].

B BOeHHBIX BHYTPUTOCY/JapCTBEHHBIX AKTaX TO-
cypapcts — uneHoB CHI' sakperieHbl aHanmormy-
Hble HOPMBI®.

Bmecte ¢ TeM cnepyer ormeTutb, yTo MITI Ha-
HPsAMYIO He PerylnupyeT BOEHHO-CU/IOBbIE aCIIeKThI
AHTUTEPPOPUCTUYECKOI [IeATENbHOCTD TOCYAPCTB.
«BoitHa MpOTHB TeppopusMa» — 3TO He IIPABOBOE,
a monuTHYeckoe 0003HAYEHNe CUTYalLuii, KOTOpbIe
CTa/M CKIAJbIBATbCA B MMPE MOCTIE ICTOPUYECKOT0
pemrenns Cosera besonmacHoct OOH, cankumonu-
pytomero npaso CIIIA Ha caM0060pOHY B pe3yib-
TaTe HaIaJieH!sA CO CTOPOHBI TPaHCHAIMOHA/IbHOM
TeppopucTideckoi rpynnupoBku Anb - Kaupa B
centsiope 2001 r. [Anermnn 2019:83].

beccioprno, MTI'TI yHuKanbHO ¥ MHOTOTPaHHO,
€ro He3pIO/IeMble IPVMHIIUIIBI ¥ HOPMBI, 3a/10)KeHHbIE
npasoM [aaru u nmpaBoM JKeHeBbl, OCTalOTCA aKTY-
a/IbHO-TIPYMEHVMBIMY KO BCEM CUTYallUsAM U Clle-
HapyAM COBPEMEHHBIX BOOPY>KEHHBIX KOH(IMKTOB
[Saul 2021:158, Tasupm 2011:38-39, 267]. B ogaoM
u3 cBoux pemennit MexpayHapopuslit Cyn OOH
OTMETWII: OfiHa U3 CyIbHBIX cTOpoH MII 3akirova-
eTCsA B TOM, YTO OHO IPMMEHAETCA «KO BceM (op-
MaM BOEHHDIX JENCTBUII M BCEM BUJAM OPYXKUA»,
BK/II0YasA «BOEHHBIE JIEVICTBUA Y OPY>K1e OyyIero»
[[Ierait 2003:89-93]. TeM He MeHee, KaK OTMeYaeT
akcriept MKKK T. Popenxoiisepa: «EcTp Bompocsl,
110 KOTOPbIM FOCY/IJapCTBa U Pas/iMyHble CIelyanu-
CTbI HUKAK He MOTYT IIPUITH K COITIACUIO ¥ KOTOPbIE
Tpe6yIOT BbIACHEHMA... Takye pasHOITIACUA OTHO-

7 CoppyxectBo HeszaBucumbix focypapcts: MNMoctaHoBneHve MIMA CHI ot 29 Hoabpa 2018 r. N2 48-6 «O mopgenbHoMm
HactaBneHun no mexpayHapogHomy rymaHutapHomy npasy ana Cogpyxectsa Hesasucumbix focypapcts. ocTtyn:https://cis.
minsk.by/reestr/ru/index.html#reestr/view/text?doc=6043 (gata obpaLyeHus: 20.04.2022).

8 Cm.,, Hanpumep, HactaBneHue no MeXayHapOAHOMY FyMaHWTapHOMy npaBy Ans BoopyxeHHbix Cun Poccuiickon
QOepepauun 2001 r., MHCTPYKLMIO O NopsaaKe NPpYMeHeHVs HOPM MeXAyHapOAHOro ryMaHUTapHOro npasa B Boopy»keHHbIX
Cunax n TpaHCNOPTHbIX BoMckax 2009 r. ¢ M3MEHEHMAMN U [OMNONHEHUAMN, BHECEHHbIMU [TocTaHoBNeHNA MuHUCTEpCTBa
o6opoHbl Pecnybnuku benapycb ot 15 ceHTAbpa 2020 . N2 21 «O6 n3meHeHUM noctaHoBneHna MuHUcTepcTBa 060POHBI
Pecny6nukn benapycb ot 6 maa 2009 r. N2 24», MNpuka3z MuHuctepctBa 060poHbl YKpanHbl oT 23 mapTa 2017 . N° 164 «O6
yTBEpKAeHUN NHCTPYKUMM O NopsAAKe BbINOMHEHUA HOPM MeXAYHapPOAHOrO ryMaHUTapHOro npasa B Boopy»keHHbix Cunax
YKpauHbI» (C U3MEHEHUSAMU U JONONHeHUAMYK OT 10 okTa6pa 2018 T.) n ap.
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CUTE/IbHO TO/IKOBAHMA IIPAaBOBBIX HOPM CYILECTBO-
BaJIM BCEI7a, He CTaBs IOJ BOIPOC NIPUMEHNMOCTD
3TOTO IpaBa Kak TAKOBOT0»’.

YenoxHAIMIICA XapaKTep Yyrpo3 Mupy u 6es-
OIIACHOCTY TpebyeT pa3paboTKM ClielyaIbHbIX Ipa-
BOBBIX PEXMMOB, TIPefCTaB/A0mMX coboit addex-
TUBHbIE OTBETHbIE MEPbl CO CTOPOHBI TOCYAPCTB
JUL IPOTVMBOLEIICTBUA U CAEP)KMBAHUA COBPEMEH-
HBIX BBI30BOB. Kak ImpepcraBisercs, B HacToslee
BpeMs TeppOpu3M, NepeIyIeTAIMMIICA ¢ pa3pacTa-
IOIIVIMCS BOMHCTBYIOIVIM SKCTPEMI3MOM 1 Hepas-
PBIBHO CBSI3aHHDBIN C TPAHCHALMOHA/IbHO OpraHu-
30BaHHOII IIPECTYIHOCTBIO, KaK Pa3 U IIPeCTaB/IAeT
cob0Jl Taky yrposy, 6oppba ¢ KoTOopoit Tpebyer
KOMIUIEKCHOTO ME@XOTPAC/IeBOrO IIOIXOAd, OCHO-
BaHHOTO Ha IPMHIMIIAX MEXJIYHapOZHOTO IIPaBa,
nonoxxeHnAx Ycrasa OOH, pemeHnsaAx ero riaBHbIX
OpraHOB II0 BOIIPOCaM MMpa 1 6€30MacHOCTIL.

Kax ObI [VICKYCCHIOHHO He 3By4YasIa IIO3MINA aB-
TOPOB CTaThli, HO B HACTOsLIee BpeMs He0OX0AUMO
(bopMMpoBaTh Ha YHUBEPCATIBHOM YPOBHE IIO/IXO/bI
K paspaboTke 0co6Oro IPaBoBOro pexxumMa 60pbObI
C TeppOPU3MOM C IIPMMEHEHVEM BOOPYKEHHbIX CHJI
roCyaapcTB U 060co6/maTh Takoi pexxum ot MITIL
ITpakTyKa peannsanny COBpeMEHHBIX Mep 110 60pb-
6e ¢ TeppopU3MOM IIOATBEPXK/aeT TAKYK HACTOS-
Te/IbHYI0 HeOOXOAMMOCTb.

Bo-nepsvix, HaunHad ¢ 2001 1. u g0 HacTOALIErO
BPeMeHM TOCYAapCcTBaM TaK U He YaoCh IIPeoyio-
JIeTb Pa3HOITIACKA B IPOJOJDKAIOIINXCA M Habupa-
IOLIX 060POT CUTYALUSIX «BOITHBI C TEPPOPU3MOM»
B 4YaCTU IPU3HAHVA TEPPOPUCTUYECKVUX TPYIIIN-
POBOK KaK CTOPOH BO BHYTPEHHEM BOOPYXEHHOM
koHprukre [Bellal, Giacca, Cassey-Maslen 2011:48]
U TeM 60J1ee KaK IPOTUBOOOPCTBYIOUMX CTOPOH I10
IpM3HAKAM, OTPKEHHBIM B CT. 2 JKeHeBCKUX KOH-
BeHUMIT 1949 T., TO3BOMNAOILLEN BECTH PeYb O Ha/M-
4UM MEX/YHAPOJHOIO BOOPY>KEHHOTO KOH(IMKTA
[Ferraro. 2021:111-112]". Kax cnpaBepiuBo oOT-
medaer E.I. IpomornacoBa, «B pesynbrare Teppo-
PUCTBI @ priori BbIIAJIAIOT U3 PEXUMa, CO3LAHHOTO

JKEHeBCKMMM KOHBeHIMAMM. OHU He MOTYT C4u-
TaTbCA KOMOATaHTaMU, a PV B3ATUM B IUIEH — BO-
eHHOIIeHHbIMI» [[pomornacosa 2016:431]. B nan-
HOM KOHTEKCTE CJIeflyeT IPUBECTU TOYKY 3peHMA
Ouppwo [x. Kapcyasnma, oTMevarlero, 4To «...B
cny4ae BoiiHbl B Adranucrane B 2001-2002 rr. koa-
muys nop npepsogutenpcTsoM CHIA yyacTBOBa-
J1a B MEX/[yHapOJIHOM BOOPY>XCHHOM KOH(IUKTe C
BOOPY>KEHHBIM KPBUIOM Ta/mnb0B, MOCKONBKY IO-
C/IefIHMe Ha TOT MOMEHT SBJIA/INCH BOOPY>KEHHbBIMM
cunamMy  QaKTU4eCKoro IpaBuUTeNbCTBA Adranu-
craHa. I[To cyTu BOoeHHOCTyXalliie BOOPYXXEHHBIX
cut Tamb0B JO/DKHBI OBUIM HAa 3aKOHHBIX OCHOBA-
HMAX CUUTATHCA KOMOATaHTaMM U, OYAydn B3ATHI B
I/IeH, BOGHHOIUIEHHBIMM, OOpallleHne ¢ KOTOPbIMM
perymupyetcsa Tpetbeit JKeHeBCKOJ KOHBEHIIUEIL.
C gmpyroit cTopoHsl, uneHsl Anb Kanppl, cpaxas-
mmecss B 3TOM MEX[YHapPOLHOM BOOPYXXEHHOM
KOH(IVKTe, He IOANAfiaM IO HOPUANYECcKOe
onpepienenye komMbaTanToB. OHM He TIpUHAIeXKa-
JIM HU K JIMYHOMY COCTaBY BOOPY>KEHHBIX c1I Ad-
TaHUCTaHa, HU K OIOMTYEHUIO 3TOTO IOCYAApCTBa,
YIOBNIETBOPAIOLIEMY ~YeTBIPEM  OIpee/AININM
KPUTEPUSM, YKasaHHBIM B cTaThbe 4 (A) (2) Tperneit
JKeHeBckoi1 KOHBEHIINY, TIO3TOMY C IOPUANYECKOI
TOYKYM 3PeHMsI OHY ObUIM 'TPOKHZAHCKVMM JIMIA-
mu'...» [Kapcyamn 2009:157]. Ha mpakrtuke, kak
M3BECTHO, CUTYalVisl CKIafibIBajlach MHa4e: pedb
UJET O 3ajlep>KaHyM U IepeBOfie /NI, PUYACTHBIX
K TePpPOPU3MY, B LIEHTPBI COfiepXKaHMA IOf, CTpa-
xet, nono6Hsie TIopbMe CIIIA Ha BOeHHO-MOPCKOI
6ase [yaHTaHaMO, ¥ BOSHVIKHOBEHVM LIe/IOTO Psfia
BOIIPOCOB OTHOCHUTENIbHO XapakTepa U IIOCIef-
CTBUIL 3TUX OIEPALNII COITIACHO MEX/YHAPOJHOMY
IpasBy.

Takum o6pasom, ob1IMPHAS NCTOYHMKOBAS Oa3a
MITI no npaBnaaM BefeHNsA BOEHHbBIX JEeVICTBUI 1
3allyTe KePTB BOVHBI TAaK 1 He ObITa IIPUMEHeHa To-
CyfapcTBaMy B Hambosee MacIITaOHbIX ONeparyisx
110 60pbOE € TEPPOPU3MOM 32 MOCTIEFHNE eCATIIe-
i [Xnecros, Mpinigesa 2001:11—21].
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° PopgeHxonzep T. KubeppoiiHa 1 MexayHapogHoe ryMaHUTapHoe npaso. 25.02.2021. Joctyn: https://www.icrc.org/ru/docu-
ment/kibervoyna-i-mezhdunarodnoe-gumanitarnoe-pravo (gata obpatueHus: 20.04.2022).

1 B ogHom un3 uccneposaHuini MKKK oTmeueHo: «B OTHOLIEHUN Takoro ABMIEHWA, KaK BOOPYXKeHHble Fpyrrbl, KOTOpble
[eNCTBYIOT MO BCeMy MUpY, Hanpumep, «Anb-Kavaa» unum rpynna, Hasbiatowas cebs «Mcnamckum rocygapctsomy», MKKK He
pa3genseT MHeHWs, UTO Mbl UMeNU JeNo C BOOPYXKEHHbIM KOHOIMKTOM rnobanibHoro macwrtaba. [ina atoro, npexzae Bcero,
Heo6XoAMMO CyLLeCTBOBaHWE «€ANHOWM» HErOCYAAPCTBEHHONM CTOPOHbI, KOTOpas MPOTUBOCTOANA OAHOMY WS HECKOJSIbKMM
rocypapcteam. Cyas no MeLUMCs faHHbIM, C TOUKM 3peHnsa MITI, MMeoLwmxca 31eMeHTOB HefJOCTaTOUHO, YTOObI cunTaTb
«Anpo» «Anb-Kamabl» 1 CBA3aHHbIE C HElO rPYIbl B APYVX YaCTAX MMPa OLHON 1 TOV Xe CTOPOHO B KOHGMKTE. AHanornyHble
paccy>kaeHuvs NPYMEHMbI Ha HACTOALLMIA MOMEHT 1 K rpynne, Ha3biBatoLel cebs «/icnamckoe rocysapcTBo» U CBA3aHHBIM C
Helo rpynnamu». Cm.: MexayHapomHoe ryMmaHUTapHOe NpaBo Y BbI30Bbl COBPEMEHHbIX BOOPYEHHbIX KOHPAMKTOB. [loknag.
XXXIl MexgyHapogHas koHbepeHuusa KpacHoro Kpecta n KpacHoro Monymecaua. 8—-10 gekabpsa 2015 r. XeHesa: MKKK, 2015.
C.28—36.
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Bo-smopoix, cuutaercsd, 4TO IpUMEHEHNe HOPM
MITI B ycnoBusx cuaoBoit 60pbObI ¢ TEPPOPU3MOM
HO3BO/IAET O0ECIeYNTb JO/DKHYI0 3aIUTy BCEM
Y4YaCTHMKAM BOEHHDIX JIEVICTBUIL, @ TAK)Ke >KEPTBaM
BOOPY>KEHHbBIX KOHQIVKTOB, /IMIIAM, He TIPUHVMAI0-
MM HENOCPECTBEHHOTO YYacTyA WM IIPeKpaTyB-
IIMM IPYHMMATh y4acTe B BOGHHBIX JAECTBUIX,
nuLaM, cBo60za KOTOPBIX Obla orpaHnyeHa. OgHaKO
HeoOXO/MMble HOPMBI U CTaHJAPTHI [0 3allUTe IIPaB
4e/IoBeKa JeJICTBYIOT U JO/DKHBI BBITIOMHATHCA BHE
HPUBA3KY «KO BCTyIUIeHMto B cumy» MITI. Tak HasbI-
BaeMoe IIPaBo IIPaB YeIoBeKa (V/11, B HEKOTOPBIX MC-
TOYHMKAX, MEXIyHApOJHAA 3aI1TA IIPaB YeI0BeKa)
(bYHKLVOHMpYET KaK B MMpPHOE BpeMs, TakK U B BO-
€HHO€, 3aKPeIIsAA OCHOBHbIE ITPaBa 1 CBOOO/bI 4e/o-
BeKa, a TakKe rapaHTupys ux [Pycnnosa 2017:398].
B cBoro ouepenp pexxum KTO HaxmagpiBaeT Ha rocy-
JIapCTBA JOIOTHNUTEbHbIE 0053aTe/IbCTBA 110 IPABO-
3AIIMTHOM TEMATHUKE, II0 CMATYEHMIO ITOCIENCTBUAN
TePPOPUCTIIECKUX YTPO3 U 00ECIIeYeHIIO TapaHTUI
BCeM Y4YaCTHUKaM, BOB/IeYeHHBIM B 60pb0y ¢ Teppo-
PU3MOM, Ha PaBHBbII OCTYII K IIPaBaM.

B yacTHOCTH, OHMM 13 BaKHBIX 571€MEHTOB [710-
6anpHOI KOHTpTEppopucTIdeckoi ctparern OOH
2006 r. sBNAETCA 670K 0053aTeNbCTB MO Obecmede-
HIIO BCeOOIero yBaXKeHNs IPaB YeIoBeKa 1 BepXo-
BEHCTBA IIpaBa B KaueCTBe QYHIaMEeHTa/IbHOI OCHO-
BBI /151 60pbOBI ¢ TeppopusMoM. [TonoxkeHust aTOrO
0710Ka rapaHTUPYIOT IIOAIEPIKKY U 3aIUTY IIPaB Kak
TeX, KTO CTaJl )KePTBOJI TeppOPM3Ma U IIOCTPATA OT
€ro IOC/IeACTBUI, TaK U TeX, KTO IIOfj03peBaeTcs B
Teppopusme'’. Kpome Toro, sty HomoxeHus ompe-
JIe/IAIOT, Y4TO /MI00ble Mepbl, IPMHMMaeMble TOCyAap-
CTBaMU B LieIAX OOPBOBI ¢ TEPPOPU3MOM, TODKHBI
COOTBETCTBOBATb MX OO0A3aTENbCTBAM II0 MEXY-
HapOHOMY IIPaBY, B YaCTHOCTY HOPMaM B 00/1acTi
IIpaB 4eIoBeKa, 6eKEHCKOMY IIPaBy 1 MEXyHAPOJ-
HOMY T'YMaHUTapHOMY IIPaBY.

Takum o0pasoM cTaHfapThl B 007acTy IIpaB
4e/I0BeKa, KOTOpPbIe JO/DKHBI 00ecrednBaThCcsA BIIa-
CTAMU TOCY[]APCTBA B OTHOLIEHVWM BCEro Hacese-
HMA, HAXOJAIIEr0Cs Ha €ro TeppUTOPUM, JECTBY-
I0T KaK B MUPHOE BpeMs, TaK 1 B IIePUOJ, BBEICHNA
PA3IMYHBIX PEXUMOB, MOMYCKAIONIMX OTCTYILIe-
HMA OT peaM3aliuyl OTHENbHBIX IIPaB B COOTBET-
CTBUM C MEXAYHAapOJHBIMM [IOTOBOpaMM M Jeii-
CTBYIOI[VIMY HOPMATUBHBIMU-IIPABOBBIMU aKTaMMI
TOCYHapCTB.

B-mpemvux, ABNAACH CIOXHENLIEN paspylIar-
1eil Ufie0TIoTMell, TepPOPM3M BO BCeX ero Gopmax
Y TPOABJIEHNAX, €r0 aKThl, METOAbI ¥ IIPAKTUKA
HaIIpaB/IeHbl Ha YHMYTOXXEHNUE IIPaB 4eoBeKa, OC-
HOBHBIX CBOOOJ, M JI€MOKpATUV, CO3JAKT Yrpo3y
TepPUTOPUA/IBHON LIeIOCTHOCTU U 6e30IacHOCTI
TOCYHapCTB M 1eCTaOM/IN3UPYIOT 3aKOHHBIE IIPaBU-
tenberBa [Cunsaxkun 2017:78—87].

B oTBeT Ha 3TO rocysapcTBa 1 MeX/YHapOJHbIE
OpraHU3aLVIM BBIHY>KZIEHBI Y)KECTOYATh CYLIECTBY-
IOlVie KOHTPTEPPOPUCTIYECKIe Mepbl, IPYMEHATD
BOEHHO-CIJIOBbIE OTBETHI HA CTO/Ib OIIACHbIE YTPO3bI
1A obecrieyeHns cBoell 6e30MacHOCTI U IMKBU/IA-
1y TeppopusMa. OfHAKO IIPY BBEEHUM TAKIX Mep
C7leflyeT IIOMHUTD O NOJIOKEHMAX 110 3aIYTe XKU3HN
M JOCTOMHCTBA JIIOfiell, OTPAaHNYEeHNAX B IIpUMeHe-
HMY BOEHHOV CWIbI, IPMHLUIIAX COPa3MePHOCTI
IpM peany3alyuyl TOCYJapCTBAaMU CBOUX BaXKHBIX
BHYTPEeHHMX QYHKIMIL.

XoTenochb OBl MOAYEPKHYTH, YTO IIpUBJICYEHME
BOOPY)XEHHBIX CIJI TOCYZIAPCTBA K BBIIOJTHEHMIO
pAfa 3ajjau He 0003HAYaeT OJHO3HAYHBIN IePeBO
CUTYyaLUM U3 MMPHOTO BPEMEHN B PEKIM BOEHHOTO
HooXeHyA. [/ Takoro mepexoya BayKHa IIpaBoBas
OCHOBA, 3aJI0)KCHHAsl HOPMaMJ BHYTPEHHETO IIpaBa
1 obecrieynBaeMas yCTaHOBIEHHBIMI MEX[yHAPOJ-
HBIMJ MeXaHI3MaMJ BBEJIEHNS PeXIIMa B JeiiCTBIeE
[Pycunosa 2017:84-85].

Peanu3ys BoeHHbIe CIOCOOBI 60PBODI C TEPPOPU3-
MOM, HeIIpeMEeHHO CJIeflyeT IOMHUTDb O IPaBOOXpa-
HUTE/IBHOI COCTABJIAIIEll Takoit 60pbobl. Teppo-
pu3M, 10 JaHHBIM VIHTepIona, ABIAETCA OTHUM 13
Haybojiee ONACHBIX TPAHCHALVOHAJIbHBIX IIPECTy-
IUIEHNIT, BK/TIOYAIOLINX B Ce0s PAL CTI0XKHBIX YTPO3:
OpraHM30BAHHBII TePPOPU3M B 30HAX KOH(IMKTOB,
VHOCTPaHHbIe 00EBUKI-TEPPOPYUCTDI, paiKa/IbHbIe
«OIMHOKYVIE BOJIKM», HAIIaJIeHNA C UCIOTb30BaHUEM
XVIMWYECKNX, OMONIOTNYeCKNX, PaYONOTMYECKIX,
ANEPHBIX Y B3PbIBYATHIX Marepuanos'”. [ToaTomy B
Hacrosliee BpeMsA cOpPMIPOBAJICA MUPOBOII OIIBIT
IPUBJICYEHVA TIOfpa3/e/IeHNI BOOPY>KEHHBIX CHII
JUI OKa3aHMA MOMOIIY IIPaBOOXPAHUTENbHBIM Op-
raHaMm B 60pb0e ¢ TeppOpU3MOM.

B coBpemenHbIX peanusax Hambonee apPexTnB-
HO BBICTPaMBaTh IPOTUBOJEIICTBUE TEPPOPUIMY
B paMkax mpasoro pexxuma KTO, xotopblit 1o3Bo-
JIAeT COYeTaTh B cebe MPaBOOXpaHUTEIbHbIE Y BO-
eHHble 3ajjaul, CTOALIME Iepefl TOCY[APCTBOM B

" OOH: Pe3ontoums leHepanbHoi Accambnen N2 A/RES/60/288 ot 8 ceHTAbpA 2006 r. «[nobanbHasa KOHTPTEppOpMCTIYEeCKas

ctpaterma  OOH». Hauun. [octyn:
pdf?OpenElement (gata obpayeHmns: 20.04.2022).

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N05/504/90/PDF/ N0550490.

12 INTERPOL: Terrorism. URL: https://www.interpol.int/Crimes/Terrorism (accessed 20.04.2022).
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pamKax obecrieyeHysi ero BHYTPEHHelT ¥ BHEIIHel
0e30IaHOCTH, a TAKXKe COfIePXKUT rapaHTuM 110 obe-
CIIeYEHMIO 11 3aILJITe [IPaB YeoBeKa.

TocymapctBa — wunennl CHI moppmepxmBaroT
JEVICTBYIOLIYI0 IIPAaBOBYK CUCTEMY IPOTUBOJEN-
CTBVA ¥ 3aIIpeTa IPOSB/ICHNIT TeppOpU3Ma B Ilepu-
Off BOOPYXXEHHBIX KOH(INKTOB, MMIUIEMEHTUPYA
U 0OPOCOBECTHO BBINONMHAA CBOM O0A3aTeIbCTBA
no kmodeBbIM aktaM MITI. OpgHako, moHumas He-
06X0MMOCTb  (POPMMPOBAHUSA MEXOTPACTIEBOTO,
KOMIITIEKCHOTO TIOfIXOfia K 60ppbe ¢ TeppopuaMoM
B PaMKaxX CaMOCTOSTEJIbHOIO YCTaHOBJIEHUS, TO-
cymapctBa — wuiaeHbl CoppykecTBa paspaboTanm
IPaBOBble OCHOBBI (PYHKIMOHMPOBAHUSA 0COOOTO
IPaBOBOTO PEXMMa, OCYILIECTB/IAEMOIO B paMKax
KOMIIIEKCHBIX MEPOIPUATHI 110 IIPOTUBOJENCTBIIO
TeppOpUSMY — DPeXUM KOHMPMeppopucmuHeckoil
onepayuu (nanee KTO). Meponpustus nogpasyme-
BAIOT IOf] CO0OJT MCIIO/Ib30BaHMe BOCHHO-CHUIOBBIX
METOJIOB U CII0C060B 6OpBHOBI C TEPPOPUIMOM KaK
OCHOBHOI1 yrposoit 6esomacHoctu ConpyskecTsa,
HO He BbIXOJA Ha peammsanuio pexxuma MITI. Hemn
nposenennsa KTO — mpecedenne akra Teppopus-
Ma, 00e3BpeXVBaHIe TEPPOPUCTOB, obecredeHme
0e30IacHOCTY GM3NYECKVX U OPUANYECKNX /NI, a
TaKKe MIHIMI3ALA MOCTeACTBIII aKTa TeppOpu3-
Ma (cT. 3 MogenbHoro 3akona CHT 2009 r.)".

OCHOBBI TAaKOTO TIOAXOAA OBUIM  3aI0XKEHBI
KoHuemnmueii BOEHHOTO COTPYAHMYECTBA TOCY-
napcTB — ydacTHUKOB Conpyskecrsa HesaBucumbix
Tocymapcts o 2020 I. M meTanMsMpOBAHBI B Jieil-
crByloleii KoHIenIy BOGHHOTO COTPYHNYECTBa
rocyfapcts — ydactHukos Coppyxxecta Hesasu-
cumbIx Tocymapcts 10 2025 1.

Tax, Kk aKTya/JbHBIM 3aladaM BOEHHOTO COTPY[-
HU4YecTBa rocyfapcts — ydactHukos CHI' cpemu
IPOYETr0 OTHOCATCA CIIeAYIOLIye:

- COBMECTHOE pearupoBaHMe Ha COBPeMeEH-
HbIe BbI3OBBI 11 YTPO3b, B IIEPBYI0 O4YepeNlb MCXOMA-
1Y€ OT MEKIYHAPOJHOTO TeppOpU3Ma;

- ¥3y4yeHMe M BHE[PeHNe OIbITa BOOPY>KEeH-
HOJT 6OpBOBI ¢ MEXIYHAPOLHBIM TEPPOPM3MOM B
Cupuiickoit Apabckoit Pecriy6rmke;

- YKpeIUleHNe pONM BOEHHOTO COTpYyAHMYe-
cTBa B cucreMe obecnedenusa 6esomacHoctn Co-
Ipy’KecTBa, pasBUTHE B3aMMOJENCTBUA C MEXIO-
CyapCTBEHHBbIMU U oTpacieBbiMy opraHamu CHI
Y PETMOHANIbHBIMM OPTaHM3aLUAMU B MHTepecax
HPOTUBOJEICTBUA MEXYHAPOTHOMY TeppOpuUsMy
U MHBIM BBI30BaM ¥ YTP03aM BOEHHOTO Xapakrepa's.

PaccmoTpyuM mpaBoOBble OCHOBBI [ENCTBUA pe-
>kuma KTO B cOOTBETCTBUM C MOJIETbHBIMM aKTaMI
CHI, a Taxoke onpefenuM ero B3auMOCBA3b € HOp-
mamu n npuHyunamyu MITL

4. IIpaBoBas permamentanus pexxuma KTO B
pamkax CHT m mepcrieKTuBbBI pasBUTHS KOHIIEI-
1y 60pbOBI C TEPPOPU3MOM B CBETE COBpEMEH-
HBIX BBI30BOB 11 YIPO3

Kak 6bU10 OTMe4YeHO, Ha PerMOHAIBHOM YPOB-
He B pamkax CHI BpIpaboTaHBI IIpaBOBbIE OCHOBBI
60pn6bI ¢ TeppopusmoM B pamkax KTO. CormacHo
CT. 2 MopenbHOro 3akoHa «O IPOTUBOAENCTBUYU
teppopusmy» 2009 r."* KTO mpepncrasnser coboit
KOMIUIEKC CIIeI[Va/IbHBIX, OIePaTHBHO-00€BbIX, BO-
JICKOBBIX 11 MIHBIX MEPOIPYATHI C TPUMeHeHueM 60-
€BOJf TeXHVKI, OPY)XA 1 CHeIMaTbHBIX CPEICTB 10
IpeceYeHNIo aKTa Teppopu3Ma, 00e3BPEeKUBAHNIIO
TEpPPOPUCTOB, obecreyeHNo 6e3omacHOCT Pusn-
YeCKUX U IOPUANYECKNX /NI, @ TAKXKe 110 MYHUMU-
3aluM OCTIeACTBIIT aKTa TeppopuaMa's.

B cooTBeTCTBUM C COBpEMEHHBIMM TeHAEHIMAMI
PasBUTUA TeppoOpU3Ma M AKTYaJAbHBIMIU 3afadaMiu

Moscow Journal of International Law « 2 « 2022

> MopgenbHbiii 3akoH CHI «O npoTMBOAENCTBUM Teppopuamy». MPUHAT Ha TPUALATb TPETbEM MIIEHAPHOM 3acefaHun
MexnapnameHTckol Accambnen rocynapcTs — ydactHukoB CHI MoctaHoBneHuwe N2 33-18 ot 3 gekabps 2009 r. JocTyn: htt-
ps://www.cisatc.org/1289/135/154/249 (nata obpatueHus: 22.04.2022).

4 CoppyxectBo HezaBucumbix focynapcTs: PelweHne CoseTa rmas rocyaapcte CHI ot 18 gekabpsa 2020 r. «O KoHuenuun
BOEHHOrO COTPYAHUYECTBa rocyfapcTs — yuyacTH1KkoB Coppy»xecTtBa HesaBucumbix focypapcts fo 2025 r». [loctyn: http://cis.
minsk.by/reestr/ru/index.html#reestr/view/text?doc=6370 (nata o6paLyeHus: 22.04.2022).

15Mo3uuma MIMA CHI, nogaep»<asLien nytem npuHATAA MogenbHOro 3akoHa UCNONb30BaHMe MOHATUA «NPOTUBOAENCTBME
TeppPOPU3My», — 3TO 06BEKTUBHO OOOCHOBAHHBIN LWar B CTOPOHY COBEPLUEHCTBOBAHWA CUCTEMbI aHTUTEPPOPUCTNYECKON
[eATeNbHOCTN, OTBeYaloLLel COBPEMEHHbBIM U MPOrHO3MPYeMbIM TEHAEHLMAM Pa3BUTVA TeEPPOPU3MaA, €ro KOMIMIEKCHbIM
NPUYMHAM 1 JONFOCPOYHbIM MOTPEOHOCTAM 3aLLMTbl IMYHOCTY, O6LLECTBA U FOCYAAPCTBA OT TEPPOPUCTUYECKUX Yrpo3. B
CMbIC/TIOBOM OTHOLLEHVN TEPMUH «MPOTVBOAENCTBUEY LIMPE, YeM «6opbbay, Tak Kak MPOTUBOAENCTBME YEMY-TO, B AHHOM
cylyyae TeppopUCTUYECKM Yrpo3am, X HOCUTENAM 1 1. BO3MOXHO Kak B aKTUBHbIX, B TOM UMCI1e CUNOBbIX, HACTyMaTesbHbIX,
Tak M B MACCMBHbIX, HecunoBbiX ¢opmax. Mo3ToMy MCMONb30BaHME MOHATUAA «MPOTMBOAENCTBME» — 3TO He BOMPOC
TEPMVHOMNOMMYECKMX MPEANOYTEHNIA, HO Npobniema Bblbopa KoHLenLum.

' MopenbHblii 3akoH CHI «O npoTMBOAeNCcTBUM Teppopuamy». MPUHAT Ha TPUALATb TPETbEM MIEHAPHOM 3acefaHun
MexnapnameHTckol Accambnen rocyfapcts — ydactHukoB CHI MocTtaHoBneHre N2 33-18 ot 3 gekabpsa 2009 r. JocTyn: URL:
https://www.cisatc.org/1289/135/154/249 (nata obpalyeHus: 22.04.2022).
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N.WN. Kotnapos, 10.B. MNy3bipeBa

IIPOTUBOJIEICTBYA €My B MoJIeIbHOM 3aKOHe cfie-
JlaHa yJa4yHas IIOMbITKA IOJYEPKHYTDb CreluduKy
KOHTpTeppopucTIyiecKoit onepanuyu. C 3Toit 1e/1bio
B OIIpefie/ieHUM IIOHATHUA JAHHOI ollepalui, cofiep-
XameMmcs B paccMarpuBaemoM akTte CHI, cpeman
aKIleHT Ha XapaKTepe JICIO/Ib3yeMbIX B Heil Mepo-
HPVSTHUI Y CPEACTB OOPHOBI C TePPOPUCTIYECKIMM
IPOAB/IEHUAMM M Ha €e OCHOBHOM HasHAuYeHUH -
IpecedeHN TePPOPUCTIYECKUX aKTOB. TakuM 006-
pasoM, MOXKeT OBITb CHeaH BBIBOJ, YTO KOHTpPTEp-
popucTHYecKas omepamusa — 3TO crenyuduyecKas
Pa3sHOBUHOCTD OIIepaLVil, TPOBOAVIMBIX B 00/IaCTI
HPOTUBOJEIICTBUA TeppopusMy, HpuobpeTaromas
B YCTIOBMAX TEPPOPUCTMYECKON aKTMBHOCTHM He3a-
KOHHBIX BOOPY>KeHHBIX (GOPMIPOBAHNIL, 00 beHe-
HIIT 00€BUKOB, OaHATPYILI 3HAYeHME HEOOXOAMMOII,
HO/Yac IPYOPUTETHOI POPMBI OpraHm3aryy 60pb-
OBI C TEPPOPU3MOM.

C ydeToM 3HaueHMA M CHEUMPUKN KOHTPTEp-
popucTiyeckoil omepauyuy B MopiebHOM 3aKOHe
crienManbHO NpefycMoTpeHa rnasa V «IIposenenue
KOHTPTEpPOPUCTUYECKOI Ollepanun», B KOTOPOIl
PacKpbIBaeTCsA ee Ha3HadeHMe M 0COOEHHOCTH OCy-
IeCTB/ICHUA.

B normveckoii cBA3M ¢ NOHATUEM «KOHTPTEPPO-
pucTmyeckas onepauys» B cT. 3 MopjenbHoro 3a-
KOHa IIPEJyCMOTPEHO IIOHATHE «30HA NPOBENEHMA
KOHTPTEPPOPUCTUYECKOI! OIepalym» Kak oIpefe-
JIEHHOE TIPOCTPAHCTBO 1 KOHKPETHbIe 0O'bEKThI, Ha
KOTOPBIX (B Ipefieiax KOTOPBIX) IPOBOAUTCS HaH-
Has onepanusa’’.

BBenieHne KaTeropuy «30Ha IIPOBEeJEHUA KOH-
TPTEPPOPUCTUYECKO) Olepalui» MMeeT BaKHOE
cucreMoobpasyroliee 3Ha4eHMe Kak Ayt adpdexTus-
HOJT OpraHM3aIMy CaMoil OTlepaLyn, TaK 1 Ajist 0be-
CIIeYeHNA 3aKOHHOCTH, 3alUThI IIPaB ¥ 3aKOHHbBIX
MHTepecoB QU3NYECKNX V IOPUAMYECKNX uLl. B yxe
yIoMMHaBIIelicA Bblle 1aBe V MopienbHOro 3aKo-
Ha COTeP>KUTCSA TpaBoBas permameHTanus (ctT. 16,
17, 20) ycTaHOB/IEHUS IAHHOJ 30HBI U BBEJIEHNSA B
Hell oIlpefie/IeHHBIX BPEMEHHbBIX OTPaHMYUTENTbHbIX
Mep B Le/AX IpecedeHNs ¥ PACKpbITHA aKTOB Tep-
popu3Ma, MMHMMM3ALMM UX TTOCIEACTBUIL U 3aIu-
Thl MHTEPECOB JIMYHOCTY, OOLIeCTBA U TOCYapCTBa,
JL71 Yero INpeycMOTpeHa BO3MOXKHOCTb YCTaHOBJIE-
HYA IPaBOBOIO PEXUMa KOHTPTEPPOPUCTUYECKOI
orepaLum.

KTO cornacno HacraBnenuto mo MexjyHapoj-
HOMY TryMaHuTapHomy npasy minsa CHI 2018 r. or-
HOCUTCSL K CUTyalMyl IPYMeHeHMsl BOWCK (cui) B
MUpPHOE BpeMs, KOTJa CUTYyalyisi He MOXeT ObITb
KBaMUIMpPOBaHa KaK BOOPY>KEHHBINI KOH(IUKT
(ct. 2). OpHako XOTenoch Obl MOAYEPKHYTH HPYUH-
LVIIMAIbHO BayKHble HOPMBI 1 nonoxkeHus Hacras-
NeHNsA, OObeNVHAINIE ST [{Ba PEXNMa ORHOI
Lie/IbI0 — TIPOTUBOCTOATh MEX/IyHapOJIHOJ yIrpose
COpa3MepHBIMY METOJAMU U CPEACTBAMM, 3AIUIA
IIpaBa 4eI0BEKa M OTCTayBas MHTEPEChl CyBepeH-
HBIX TOCY/IapCTB.

Cornacto ct. 3 HacraBnenus 2018 r. mpu mpo-
BegeHun KTO opranbl MCIOTHUTENIbHON BIACTH,
BOJICKa (CWJIbL), OpraHbl 0OecedeHNs IPaBoOIOpPsf-
Ka 1 6e30I1aCHOCTU PYKOBOJCTBYIOTCSA HOPMaMM 1
npuHumnamu MITI, MexXgyHapogHOro npasa Ipas
4e/I0BeKa 11 HaIlMIOHA/IbHOT'O 3aKOHOJATEe/IbCTBA.

JleATeNbHOCTD BOEHHO-CUJIOBBIX BEOMCTB B
pamkax pexxuma KTO momkHa ocyllecTBAATbCA B
CTPOrOM COOTBETCTBUM C HOPMaMI HaIlMOHAa/IbHO-
rO 3aKOHOJATENbCTBA C ydyeToM npuHummnos MITI:
IPaBOMEPHOCTH, HEOOXOVIMOCTY M COPa3MepHO-
ctu (ct. 5 Hacrasnenus).

B cr. 11 Hacrasnenusa 2018 r. onpepeneHo, 410
BOODY>KeHJe, BOEHHAs U CIelMalbHasA TeEXHUKA CUJI
aBuanyym u ¢oTa MOTYT IPUMEHATHCA I YCTpa-
HEHV: YTPO3bl WM NIpecedeHns TeppOpUCTIYECKO-
ro aKTa B BO3AyIIHOI cdepe, a cun GroTa, KpoMe
TOTO, — BO BHYTPEHHUX BOJAX, B T€PPUTOPUAIIb-
HOM MOpe, Ha KOHTMHEHTa/IbHOM Ilenbde rocynap-
ctBa — yyacTHuka CHI, a Taxke B memax obecrie-
4eHMA 6e30IaCHOCTII MOPCKOTO CYAOXOCTBA, B TOM
4lC/e B IIOfIBOAIHON cpepe. [IpuMeHeHne Boopyxe-
HIA, BOEHHOI U CIIeMa/JIbHOM TeXHUKM JJIA yCTpa-
HEHJ yTPO3bI I ITPecedeH s TEPPOPUCTUIECKOTO
aKTa JJO/DKHO OBITb 3aKOHHO U COPA3MEPHO CTeIleHN
TeppopucTideckoi onacHocty (ct. 12). lannas no-
3UIYA OTPaKaeT IapafiurMy MeXK/[yHapOjIHOIO IIpa-
Ba, MICXOZALIYIO 3 TPeOOBaHNUA IPUMEHEHNSA CYJIbI
C TOYKM 3peHMA BOEHHOI He0OXOAMMOCTH, paccMa-
TpUBas IOJXOJ K BOEHHBIM JIeJICTBMAM C KOHIIEN-
LY} OTPAaHMYEHNA U CHiep)KUBaHUA, a He paspellle-
Hus u 6esrpannynocty [Cohen, Zlotogorski 2021:
107, 145, 155].

IIpu npoTuBoAEicTBUN TEPPOPU3MY BOOPYKEH-
Hble CU/IBI TOCY/JapCTBA MOTYT IIPMBJIEKAThCA A

7 [InAa onpepeneHns napameTpoB AAHHON 30Hbl CliefyeT paccMaTpuBaTh Npefesibl U 06beKTbl, B KOTOPbIX NMPOBOAMUTCA
cama ornepauus. B npakTrke KOHTPTEPPOPUCTNYECKUX OMNepaLiMil MaclITabbl yKazaHHOWM 30HbI MOTYT ObITb Pa3fiNUHbI — OT
oTfeNbHbIX PErYMOHOB CTPaHbI 10 KOHKPETHbIX HAaCeNeHHbIX MYHKTOB. 3TO, B YaCTHOCTU, MOATBEPXKAAETCA NPAKTUKON 60pbObI

c Teppopramom B Poccuinckon ®egepaunn.
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BBITIO/IHEHNS OIIpefie/IeHHbIX 60eBbIX 3a/jad, B XOfie
HO/ITOTOBKM ¥ BBIIIOJIHEHNUS KOTOPBIX JJOIDKHBI CO-
OII0faTbCAA YCTAaHOB/ICHHbIE HOPMbI HAI[VIOHA/IbHOTO
3aKOHOJIaTeIbCTBA M MEX/IYHapOIHOrO IIpaBa:

- IIpecevyeHMe IIOJIETOB BO3JYIIHBIX CYJOB,
MCIIO/Ib3YEMBIX JJIs COBEPLIEHNA TePPOPUCTUYECKO-
ro aKTa 1160 3aXBa4eHHbIX TEPPOPUCTAMIL;

- IIpecevyeHMe TeppPOPUCTUYECKUX AKTOB BO
BHYTPEHHMX BOJlaX M B TE€PPUTOPUATBHOM MOpe
rocypapctBa — y4yactHuka CHI, Ha o6pekTax Mop-
CKOJI TIPOM3BOJCTBEHHON EATEIbHOCTY, PACIIONO-
KEHHBIX Ha KOHTVMHEHTAJIbHOM Ielbge rocynap-
cTBa — y4yactHuka CHI, a Takxke ps obecrieyeHnA
0€30I1aCHOCTY MOPCKOTO CY/JOXOACTBA;

- IIpecedyeHMe MeXKYHAPOJHOI TepPOPUCTH-
4eCKOil JIeATeIbHOCTY 33 Ipefe/laMi TeppUTOPUN
rocypapctBa — yyactHuka CHI' (ecmu ato mpepnyc-
MOTPEHO HAIVIOHA/IbHbIM 3aKOHOJATEeNIbCTBOM).

JlaHHBIIT IepeveHb HAIJIAHO OTpaXkKaeT Heo6xo-
IVIMOCTb U 0OOCHOBAHHOCTb BOEHHO-CHUJIOBBIX OT-
BETOB Ha BbI30BbI CO CTOPOHbI COBPEMEHHDIX TEPPO-
PUCTUYECKIUX YTPOS3.

OcHoBol1 obecredeHNs 3aKOHHOCTYU BBIIIOJTHE-
HMsI 00€BBIX 3afja4 SAB/IAETCA CTPOroe coOoeHme
HOPM HaIYIOHA/IbHOTO 3aKOHOJIATENbCTBA ¥ MEX]Y-
HApOJIHOTO TIPaBa, a TaK)Ke YCTaHOBJIEHHDIX IIPaBUJI
IpUMEHEHNs BOOPY)XEeHMs, BOEHHO! U CIlelMalb-
HOVI TEXHUKI.

Ha Tteppuropun rocymapcts — uneHos CHI
IPeJyCMOTPEHO IIpOBeleH)e COBMECTHBIX aHTH-
TeppOpPUCTUYECKMX MeponpuATuii. OpraHusanu-
OHHbIE OCHOBBI ¥ HOPAJOK TaKOTO B3aMMOZECTBIA
omnpepenensl crenuanbHbiM [Tonoxxennem 2002 .18,
COITTACHO KOTOPOMY COBMECTHbIE aHTUTEPPOPUCTH-
4ecKe MepPOIPYATIA — STO MEPOIPUATUA IO 6OPb-
0e ¢ Teppopy3MOM, IIPOBOAMMBIE KOMIIETEHTHBIMI
opranamMn CTOPOH IO COITIACOBAHHOMY €IMHOMY
3aMbIC/Iy ¥ IUIAHY CMJIAMM CIELMaIbHBIX aHTUTep-
popucTiyeckux (GOpMMPOBAHMIT HAa TEPPUTOPUAX
zanpamyBanomux CropoH (ct. 1.1).

Jlns opraHmsaumy obecredeHNs KOOPAVHALIN
B3aMIMOJIEIICTBYMA KOMIIETEHTHBIX OPIaHOB TOCY-
napcts — ydactHukoB CHI' B obmactu 60pb6sI ¢
MEX/JYHAPOJHbIM TEPPOPU3MOM I MHBIMM IIPO-

ABNeHuAMN 3KctpemusMa Pemennem Cosera rnas
rocygapcts CHI ot 21 mrons 2000 r."? 6p11 cospan
MOCTOSIHHO JeMICTBYIOIMI CIeLVaa3POBAHHBII
orpacnesoit opran CHI' — AmnTturteppopuctmdye-
CKMil IIeHTP TOCyHapcTB — y4acTHUKoB Copnpyxe-
ctBa (ATL] CHI)®.

B Hacrosiee Bpems mop arupoit ATLI CHT 06-
CYXJAIOTCA TOAXOABl M0 peOPMUPOBAHUIO KOH-
TpTeppopuctudeckoit pesrenpHoct CHI u dop-
MMPOBaHMIO HOBBIX MEXaHM3MOB IIPOTUBONECTBIA
TEPpOpPMU3MY B CHUCTEME BOEHHO-CTPATerMyecKoil
fearenbHocT. Kak ormedaror akcreprhl IleHTpa,
B YC/IOBMSIX HapacTaHVs peajbHON M MacIITaOHO
TEPPOPUCTUYECKOIl YIPO3Bl TEPPUTOPUU  TOCY-
fapctB — 4eHoB Coppy>KecTBa IPOTUBOCTOATD
CKOODJVMHMPOBAHHBIM J€MCTBUAM MEXIYHapOJ-
HBIX TEPPOPUCTMYECKUX CUJI BO3MOXKHO TOJIbKO
COBMECTHDBIMM, KOMIUIEKCHBIMHU JIeJICTBUAMU TOCY-
mapctB — y4yacTHukoB CHI, a mpu ompeneneHHbIX
YCTIOBMAX — 1 TIOJ] eAMHBIM PYKOBOJCTBOM. VIcxonsa
u3 aroro, Ha mromaznke ATI] Bemerca TeopeTndye-
CKas U IpakTuyecKas npopaboTka 6ojee CIOKHOI
u 3¢ deKTUBHOI MOfenM IPOTUBOAENCTBUSA Mac-
IITaOHOJ TePPOPUCTIYECKOI AKTUBHOCTY B paMKax
COBMECTHOJ BO€HHO-TIO/INLEJICKOI OIl€PALIVNL.

ITox coBMecTHON BOEHHO-IIONMLENICKON OIepa-
1ueit rocyfgapcts — wieHoB CHI cnenmyeT moHnmarhb
COBOKYITHOCTb IIOJJYMHEHHBIX €IMHOMY 3aMBICTY
pasBe/ibIBaTeIbHBIX, BOMICKOBBIX, CIIEL[a/IbHBIX, I10-
JIMLIENCKNX, ONePaTBHO-00EBBIX, ONEePATHBHO-PO-
3bICKHDIX, TYMaHMTapPHbBIX U MHBIX MEPONPUATHUIL C
HpVYIMeHeHVeM (IZeMOoHCcTpanyeii) 60eBoil TEeXHNKIY,
OPY>KIs M CHELMAIbHBIX CPEJICTB 110 NIpeflyIpexie-
HUIO Y TIpeCeYeHNI0 TePPOPUCTUYECKUX U IKCTpe-
MUCTCKVX NIPeCTYIUIEHNII, C Y4acTieM OObelHeH-
HBIX II0J] €lMHbIM KOMaHJOBaHUEM CUJI U CPENCTB
HOJpasfie/ieHNi1 BOOPY>KEHHbBIX CIJI, IIPAaBOOXPAHN-
TeIbHBIX OPTaHOB, OPIaHOB 0E30IIACHOCTY ¥ CIIe-
IIMa/IBHBIX CTYX0 rocypapcTs — y4dactHukos CHI,
00e3BpEXXMBAHNUIO TEPPOPUCTOB, 0OecIiedeHN o Oes-
OIaCHOCTY (HM3NYECKIX JIVL] Y OPTaHU3ALNIL, @ TAK-
Ke TI0 MMHMMM3alyy HOCTIefCTBUI TeppopyucTye-
CKMX U 9KCTPeMUCTCKUX npectyivienuit [Kouybert,
Mapees 2020:68].

'8 Coppy»xectBo HesaBrcrmbix lfocygapcTs: MpoTtokon 06 yTeepkaeHNM [onoXKeHUA 0 NopsAAKe OpraH13aLmm 1 NpoBeAeHNa
COBMECTHbIX aHTUTEPPOPUCTUYECKIX MEPOMPUATUI Ha TEPPUTOPUAX FOCYAAPCTB — yyacTHKOB Coapy»KecTBa HezaBrCMbIX
locynapcTs oT 7 okTAbps 2002 r. focTyn: URL: https://www.cisatc.org/1289/135/152/277 (pata obpatieHus: 22.04.2022).

% CoppyxectBo HeszaBucumbix focypapcts: MonoxeHne 06 AHTUTEPPOPUCTUYECKOM LIEHTPE FOCYAAPCTB — YYACTHUKOB
CoppyxectBa HesaBucmmbix focynapcTs, ytBepkaeHHoe PelueHnem Coseta rmaB rocypapct8 CHI ot 1 gekabps 2000 r. (c
VN3MEHEHVSIMU U AOMONHEHUAMY, BHeCEHHBIMU pelueHnsmn CoBeTa rmas rocyaapcts CHI oT 28 utoHsa 2006 1. 1 28 ceHTA6pA
2018 r.). octyn: https://www.cisatc.org/132/166/189 (gata obpatieHus: 22.04.2022).

2 Cm.: OduumanbHbIA calT AHTUTEPPOPUCTAYECKOTO LIEHTPA roCyAapcTB —yuyacTHuKoB CoppyxectBa HesaBMCMMbIX
locynapcts. octyn: https://www.cisatc.org/132 (nata o6palyeHus: 22.04.2022).
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CoBMecTHass BOEHHO-NONMIENICKAas OIleparys
paccMaTpuBaeTcs Kak GpopMa KOMIUIEKCHOTO IIpH-
MEHEHVA MeX/[yHapOJIHbIX, MEXXBeJOMCTBEHHbBIX
CWI [ NUMKBUJIALIMM TEPPOPUCTUYECKUX YIPOS3.
Ilenu onepauuu u pelaeMble B Hell 3374y II03BO-
JIAT Ipeceyb TePPOPUCTIYECKYIO AKTUBHOCTD KaK Ha
Haya/IbHOM 3Talle, TaK U NPy KPYITHOMACIITaOHBIX
[IeVICTBYUSAX TEPPOPUCTUYECKUX (POPMUPOBAHMIL, B
TOM 4NC/Ie 3KCIOPTUPYeMbIX n3BHe. KoHeuHoit 1le-
JIBIO OIIEPALNY CTAaBUTCA CTAOMMM3AMA 0OCTaHOB-
K/ ¥ BOCCTAHOBJIEHVE KOHCTUTYIMOHHOIO IIPaBoO-
HOpsAJKa Ha TePPUTOPUM OfHOTO MM HECKOIbKUX
rOCYZIapCTB M/IM YaCTY UX TePPUTOPUIL.

Takum 06pa3oM, KOMIETEHTHbIE OPraHbl I'OCY-
fapcTB — 4eHoB Cofpy»KecTBa ¥ HEIOCpeCTBEH-
Ho CHI' mpoBOAAT NOCTOSHHBIM MOHUTOPYHI TeH-
JEHLVI PasBUTHA COBPEMEHHOI TEPPOPUCTIYECKOI
eATeNIbHOCTU B KOHTEKCTE PACIIMPAIOIIMXCA YTPO3
U YCIOXKHAOMWIMXCA TTOC/IEICTBUI COBeplIeHNs Tep-
popuctidecknx akToB. OOBEKTMBHASA OLEHKAa CH-
Tyallu B Mype ¥ B 30He oTBeTcTBeHHOCTM CHI
HO3BOJIAET  TOCYHAPCTBAM-4IeHaM  IIepCIeKTUB-
HO DPas3BUBaThb CBOE KOHTPTEPPOPUCTMYECKOE CO-
TPYJHMYECTBO B CBETE COBPEMEHHBIX BBI3OBOB I

yTpos.
5. 3akmrouenue

[MoxBopnsA 061MIT UTOT B CTaTbe, OTMETUM, 4TO B
HacToslee BpeMsA yIpo3bl TEPPOPUCTUIECKOTO Xa-
PaKTepaHOCAT APKO BbIpa>KEHHbI OPIaHN30BAHHDBII]
Xapakrep. Mex/jyHapoyiHble TeppOpPUCTIIECKIE OP-
raHM3aL MY ABIATCA TPAHCHAIMOHAIbHBIMU U IIPU
3TOM VIMEIOT B OOJIbLIell YacTV CTPOVHYIO CUCTEMY
ynpasieHusa u obecrnedeHns. B apcenane ceropHs
Y HUX MMEIOTCS pasinyHble POpPMBbI, CIIOCOOBI fieii-
CTBUI JJIA JOCTVOKEHNA Liefieil, C MPYMEHEHNEM OT
CMEepPTHUKOB-OfIMHOYEK [0 MHOTOTBICAYHBIX BO-
opyXeHHbIX (opmupoBanmit. Kpome Ttoro, Heo6-
XOIMMO OTMETHUTD, YTO UCIIONb30BAHNE HEKOTOPBI-
MM TOCyfapCTBaMy TeppopusMa KaK MHCTPYMeHTa
IPOZIBVDKEHVISI CBOEI ONIUTYUKM CIIOCOOCTBYeT 06e-
CIIEYEHUIO TEPPOPUCTUYECKMX OpPTraHM3aLNil — OT
(b1HAHCOB, COBPEMEHHOTO BOOPY>KEHMA Y BOCHHOI
TEXHMKON JJO IIPAMOJ BOEHHON ITIOMOILN.

Cnucok nurepartypbl

1. AnewwunH B.B. 2019. lpotuBofencTene TeppopusMy:
0 peanusauumn HOPM MeXAYHapOAHOro mpasa 1 pPoc-
CUNCKOro 3akoHopaTenbcTBa. — MoOCKOBCKUU XypHan
Mex0yHapoOHozo npaed. N° 4, C. 79-90. DOI: https://doi.
0rg/10.24833/0869-0049-2019-4-79-90
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IIpoTHBOCTOsAHNME MMEHHO TaKOMY TeppOPU3MY
CerofiHs BBILIIO Ha NIEPBBIT IVIaH obectiedeHus Oes-
OIIACHOCTH rocyaapcTB — y4yacTHukos CHI. BriBo-
JibI TIO Pe3y/IbTaTaM OLEHK) COBPEMEHHBIX TePPOpH-
CTMYECKMX YTPO3, IPOTHO3 PasBUTHA OOCTAaHOBKM
B YCIOBUSAX TpaHchopManum I106anpHON Teppo-
PUCTUYECKOI OIACHOCTY, BEPOATHOCTHBIE OLICHKM
cMelleHys chepbl NHTEPECOB MEXIYHAPOJHBIX Tep-
POPUCTUYECKUX OpPraHM3aluil U3 CUPUIICKO-UPAK-
CKOJ1 30HBI B JIPYTe PETVOHbI YKa3bIBAIOT HA TO, YTO
CYyIeCTBYeT OIIpefie/IeHHas BEPOATHOCTb IPOHMK-
HOBEHVIAA MJIM JIaXKe IIPSAMOTO BTOP)KEHVsI BOOPYIKEeH-
HBIX MEXIYHAPOJHBIX TEPPOPUCTNYECKUX IPYII Ha
TePPUTOPUIO rocyAapcTB — yuacTHyukosB CHI.

B pamkax CHI 3a gonrue rogst cpopmmpoBanach
IpOYHas IpaBoBasdg 6a3a NPOTUBOAEIICTBYA TeppoO-
pusMy, BK/IIOYaomas B ce6d Kak MeX[yHapOJgHbIe
YHUBEpCAIbHble ¥ peruMOHajIbHbIe aHTUTEPPOPU-
CTMYECKNE JIOTOBOPBI, TaK U MOJENIbHOE 3aKOHO-
matenpbctBo CHI' mo manHOMYy Bompocy. Tocymap-
ctBa — wienbl CHI moppep>xuBaroT fieficTBYIOIIYIO
IPaBOBYIO CHCTeMY 60pbObI ¢ TepPOPU3MOM B IIEPU-
Off BOOPY>XEHHbBIX KOH(INKTOB, UMIUIEMEHTUDYH 1
[06POCOBECTHO BBINOJIHAA CBOU 005A3aTe/IbCTBA 110
Knro4eBbIM akTaM MITL

[Tonnmas HeobxopmuMocTh GopMUpPOBAHUS Me-
KOTpPAC/IeBOr0, KOMIUIEKCHOTO TIOfiX0Aa K 6opbbe ¢
TeppOPU3MOM B paMKaX CAMOCTOATEIBHOTO YCTaHOB-
JIEHNA, TOCYAAPCTBA-YWIEHBI pa3paboTas IIpaBoOBbIe
OCHOBBI (DYHKI[IOHMPOBAHUS 0COOOrO IIPaBOBOTO
PeXIMa, OCYLIECTB/IAEMOTO B PAMKaX KOMIIIEKCHBIX
MEpONpPUATUII 10 TIPOTUBOAEICTBUIO TEPPOPU3-
My — PeXVIMa KOHTPTePPOPUCTIIECKOII ONepaLII.
OcHoBOI1 06ecreyen s 3aKOHHOCTH [e/ICTBIA TaKO-
TO peXMMa ABJIACTCA CTPOroe COOMoeHIe MeXTy-
HapOJIHBIX 00513aTe/IbCTB 110 60pbOe ¢ TeppOPU3MOM,
3allyTe IIPaB Ye/TOBEKa, @ TAKKe HOPM U IIPUHIINIIOB
MeX/YHapOIHOIO I'yMaHUTapHOTO IIpaBa.

Taxnm o6pasom, rocyapcra — wiensl CHI mom-
JIM TIO TIYTY Pa3pabOTKM B PaMKax TaK HAa3bIBAeMOTO
MEX/IYHAPOJHOTO ~aHTUTEPPOPUCTUYECKOTO IIpaBa
0c0o00r0 NPaBOBOTO peXxuma OOpbOBI ¢ Teppopus-
MOM C IIPYMEHEHVIEM BOOPYXKEHHBIX CHJI TOCY/JaPCTB.
ITpakTuka peamsanyu coBpemeHHblx KTO mon-
TBepXK/aeT ero 9 QeKTUBHOCTD 1 EPCIEeKTUBHOCTb.

2. Taccep X.-I. 2002. Teppopuctnyeckmne akTbl, «Teppo-
pY3M» U MeXAyHapoAHOe rymaHWTapHoe npaBo. —
Mex0dyHapooHslili xypHan KpacHozo Kpecma. N° 847.
C.235—268.

3. TpomornacoBa E.C. 2016. CoBpeMeHHbIN BOEHHO-CUIO-
BOV KOHTPTEPPOPU3M: MEXAYHAPOLHO-NONUTNYECKIN
1 NPaBOBOW acneKkTbl. — BecmHuk Poccutickoeo yHusep-
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