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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.
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THE LEGAL STATUS OF THE PRINCIPLE
OF NON-INTERVENTION

INTRODUCTION. The United Nations framework
reflects the need for a paradigm shift in order to as-
sure that the unilateral use of sovereign powers will
no longer be a threat for the humankind like until
1945. Thus, the new world order highly contributed to
the crystallisation of certain principles and since then
States have been taking advantage of the UN system
to consolidate and develop the principle of non-inter-
vention. This paper seeks to identify and critically ex-
plore the evolution of intervention in the United Na-
tions bodies since 1945 and subject the findings to the
criteria adopted by the ILC in its 2019 draft conclu-
sions on peremptory norms of general international
law (jus cogens) in order to determine if intervention
has reached the status of jus cogens norm.
MATERIALS AND METHODS. This work begins
with the identification of the elements comprising the
principle of non-intervention from the Charter of the
United Nations followed by the description of the cri-
teria established by the ILC to recognise the existence
of a peremptory norm of general international law.
Subsequently, will be developed an examination of
the present State practice, the rulings of the IC] more
relevant for the matter in hand and this will be fol-
lowed by a comprehensive analysis to the resolutions
adopted by the UNSC and the UNGA which are de-
cisive to determine in the end that the prohibition of
non-intervention is a peremptory norm of interna-
tional general law. This study is developed within the
framework of international law and is based on open
sources, as well as legal doctrine and normative ele-
ments.

RESEARCH RESULTS. The result of the research
brings the notion that the beginning of a new era after
the end of World War 1I came as a result of the global
awareness of the dangers of unilateralism and abso-
lute sovereignty for humankind. The principle of non-
intervention is accepted as part of customary interna-
tional law and the activities taken in the framework
of the UN over the last almost eight decades show how
States wanted to shape the scope of this principle.
DISCUSSION AND CONCLUSIONS. Consider-
ing all the efforts invested by States in the attempts
to reach a notion of non-intervention supported by
the majority of the humankind, such principle is not
only recognised as having a customary nature, but it
also entails concrete rights and duties for States. In the
end, the singular importance given to the principle of
non-intervention leads to the conclusion that from it
derives a prohibition of intervention corresponding to
a jus cogens norm.

KEYWORDS: intervention, interference, principle of
non-intervention, jus cogens, customary internation-
al law, United Nations, sovereign equality
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NMPABOBOW CTATYC NPUHUUNA

HEBMELUATEJIbCTBA

BBEJJEHME. Cosdanue Opeanusavyuu O6vedureH-
Holx Hayuil sapukcuposano cmeHy napaouembl, 2apar-
MUpPYs, 4mMo 00HOCMOPOHHEe UCNONIb30BAHUE CUTIbL CY-
sepeHHuIMU  eocydapcmeamu  He  Oydem  6ornee
npedcmasnamo yeposy OniA 4enoeeqecmsa, Kak dmo
6v1710 00 1945 2. Taxum 06pasom, HO8bliL MUPOBOLi Nno-
PAOOK 6 3HAUMETLHOU CIeneHU cnocoocmeosarn 6bi-
pabomxe onpedeneHHbIX NPUHLUNOG; C MeX Nop 20Cy-
0apcmea  UCNOb3YIOMm  NPeuMyusecmea  CUcnembl
OOH 07151 c067100eHUSsT NPUHUUNG HeBMEUAMEeNTbCMEA.
B nacmosiueii cmamoe npednpunama nonvima onpe-
Oenumb 1 KPUMuecky UCcie006arb 600U NPUH-
UUNa HeeMeUIamenvcmea U NPoaHAIU3UPosamy pe-
3ynbmamol Ha ocHoee kpumepues I1poekos 6v160006
Komuccuu mexnodynapoonozo npasa OOH 2019 2. 06
UMNEPAMUBHbIX HOPMAX 00U4e20 MeNOYHAPOOHO20
npasa (jus cogens), urmo6vL onpedenums NPuoOpeno u
HeBMeUAMenbCrmeo Cranyc HOpMbL jus cogers.
MATEPUAJIBI I METO[BI. FVccnedosanue Hauu-
HAEMCS ¢ OnpedenieHUss ITIEMEHIN08, COCMABITIOUAUX
npuryun Hesmewamenvcmea 6 Yemase Opeanusayuu
O6wveounennvix Hayuii, nocne uezo cnedyem onucarue
Kpumepues, ycmanoenenHolx Komuccueil memoyHa-
poorozo npasa OOH 0715 nPpUSHAHUS CYULecE06aHUSL
UMNEPAMuU6HoLL HOpMbL 00U4e20 MeHOYHAPOOHO20 NPa-
6a. Jlanee nposooumcs aHanu3 cyuiecmeyrouieii npax-
MuKu 2ocyoapcme, nocmaroeneruii MesxicoyHnapoorozo
Cyoa, akmyanvHvlx 071 PaccMampueaemozo 60npocd,
a makxe komnaexcHolil ananus pesomouuti Cb OOH u
I'A OOH, komopule umerom peuwiarouiee 3Haverue O
KNaccuukayuy NpUHUUNG HeeMeuamenvcmea Kax
UMNEPAMmueHoLL HOpMbL 00U4e20 MeHOYHAPOOHO20 NPa-
6a. JlanHoe ticcne0o8arue OCHOBAHO HA OMKPbIMbIX UC-
MOUHUKAX, MENOYHAPOOHO- NPAasoeoli JoKkmpuHe u
HOPMAMUBHDBLX ITIEMEHIMAX.
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PE3YJ/IbTATDbI ICCIIEJOBAHII. Pesynvmamot
UCCTIE008AHUS YKA3bIBAIOM HA HAYATI0 HOB0I Ipbl NO-
cie OKOH4AHUs Bmopoti muposoii 60tiHbL 6 pesyvma-
me 27100a715H020 OCO3HAHUS HeTI06eHECIIBOM Y2PO03, C65-
3AHHDIX € YHUZAMEPATUSMOM U AOCOTIOMHBIM
cyseperumermom. IIpunyun Hesmewiamenvcmea npu-
HAM KaK 4acmb 00biH020 MeHOyHAPOOH020 Npasd.
Hesmenvrocmo 6 pamkax OOH 6 nocneonue noumu
80ceMb OecsIMuIemuti, noKasvleaem, Kax 20cyoapcmea
dopmuposanu cepy deticmeus Imozo NPUHKUNA.

OBCYKIEHVE V1 BBIBOIDI. Yuumuieas sce ycu-
TS, NPUTIOHEHHbIE 20CYOAPCMEAMU 6 NONLIMKAX 3a-
Kpenumv NPpUHUUN HeeMeuamenvcmed, npu noo-
Oeporcke  OONLUAUHCINGOM — 4e7l08eHecned, — mMakoi
NPUHLUN He MOTIbKO NPUSHAENCS UMEHOULUM 00bIMHO-
1pasoeoli xapaxmep, Ho U 67e4ern 3a coboil KoHKper-
Hole npasa u 00s3aHHOCMU 07151 20cydapcme. B konye
KOHU08, UCKTIOUUIMENIbHOE 3HAYeHUe, Npuoasaemoe
NPUHLUNY HeBMEUIAMeNbemead, NPUB0OUM HAC K 6bi-
600, 4mMo U3 Heeo 6blmekaem 3anpeujeHue eMeula-
MebCmea, CO0Meemcmayioujee Hopme jus cogens.

KJTIOYEBBIE CJIIOBA: smewamenvcmeo, npunyun
HeeMewamenvCmea, jus cogens, 00biuHoe MexoyHa-
pooroe npaso, Opearusavyus O6veourentvix Hayuil,
Cy8epeHHOe PaBeHceo

IJISL IATUPOBAHUSI: Teppeiipo A. 2022. Ipa-
BOBOII CTATYC NIPUHINIIA HEBMENIATeNbCTBA. — Moc-
KOBCKULL JHYPHANL MeHOYHAPOOHo20 npasa. Nel.
C. 6-26. DOLI: https://doi.org/10.24833/0869-0049-
2022-1-6-26

Asmop 3asensem 06 omcymcmeu KOHOIUKMA UH-
mepecos.



BOMPOCHI TEOPUWN MEXOYHAPOOAHOIO MPABA

A. Teppeinpo

1. Introduction: Intervention in the Charter of
the United Nations

nilateral intervention corresponds to an act

intentionally perpetrated by a State against

another State with the aim to force the lat-
ter to act in a way that without coercion it would act
differently might put in jeopardy the existence of the
free will of peoples. It is of major importance to de-
termine the legal nature of intervention given that le-
gal scholars still refer to it as being prohibited [Babic
2003:50], part of a negative principle [Trindade
2020:172], a right [Ohlin 2015:214], a positive duty
[Teson, Vossen 2017:263] or a negative duty [Ruys,
Ferro 2021:362].

Examining the 2019 Draft Conclusions on peremp-
tory norms of general international law (jus cogens)"
it begins by stressing that a jus cogens norm reflects
and protects “fundamental values of the interna-
tional community” and “are hierarchically superior
to other rules of international law and are universally
applicable” (Conclusion 3). In order to be recognised
as a jus cogens norm, the norm in question must be
“anorm of general international law and be accepted
and recognised by the international community of
States as a whole” (Conclusion 4) hence needing to
be demonstrated that the norm is widely accepted
and stems from State practice (Conclusion 8).

Although the Charter of the United Nations does
not correspond to the “Constitution of the interna-
tional community” [Fassbender 2009:1] but rather
to the constitutive act of a sui generis international
organisation [Guerreiro 2021:37] one must recog-
nise that the principles enshrined in the Charter re-
flect the principles recognised by the “Peoples of the
United Nations” as a condition for achieving the end
of international peace and security.

The first of these principles is set out in article
2(1) and recognises the principle of sovereign equal-
ity, one of the four principles that reflect the Kantian
thought?. It follows from the Rapporteur’s Report of
the United Nations Conference on International Or-

ganization that the understanding given to the notion
of sovereign equality is based in four elements: that
states are juridically equal; that each State enjoys the
right inherent in full sovereignty; that the personality
of the State is respected, as well as its territorial in-
tegrity and political independence; and that the State
should, under international order, comply faithfully
with its international duties and obligations®.

A second principle enshrined in the United Na-
tions Charter that unveils the presence and the mean-
ing of non-intervention as a principle of internation-
al law can be found in article 2(3), more particularly
the principle of peaceful settlement of international
disputes. In light of the text approved, Member States
discourage the use of force by recognising the duty
of all States to refrain from resorting to methods that
could pose a threat to peace and security.

Here, we do not follow authors who under-
stand the expression “shall” as “not capable of bind-
ing States to refrain from intervention as it is not a
compulsory provision™. Firstly, not only the under-
standing present in the approval of the final text of
the Charter indicates that such principle is bind-
ing, but also the weakening of the binding force of
such principle would turn it into an ideal (abstract
and inspirational) rather than a principle (objective
and mandatory)®. Lastly, because “shall” expresses a
command, while “should” demonstrates a wish, in
a context where the former has the consequence of
creating a legal obligation for Member States [Oberg
2005:880-881].

If, in addition, the prohibition of use of force, con-
secrated in article 2(4), and the inherent right to self-
defence, envisaged in article 51 of the UN Charter,
are regarded as important as the aforementioned
provisions, then the principle of non-intervention
emerges as a general rule applied to all possible forms
of manifestation [The Charter...2013:209].

Furthermore, it should also be pointed out that
there is no consensus about article 2(7) of the UN
Charter as a fourth rule evidencing non-intervention
as a customary principle of international law. Among

' International Law Commission: Report of the International Law Commission, Seventy-first session (29 April-7 June and 8
July-9 August 2019). New York: United Nations. 2019. P. 141-208.

2 Besides the principles of sovereign equality, non-intervention and peaceful settlement of international disputes pointed
out by L. Peters, we also add the principle of fulfilment in good faith the obligations arising from treaties. See [Peters 2015:47-
58].

3 United Nations Conference on International Organization. - Documents of the United Nations Conference on International
Organization: San Francisco, 1945. Vol. V1. London; New York: United Nations Information Organizations. 1945. P. 457.

4 Kunig P. Intervention, Prohibition of. - Max Planck Encyclopedia of Public International Law. 2008. URL: https://opil.ouplaw.
com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1434?rskey=F5tAGg&result=2&prd=MPIL (accessed
10.12.2021).

5 Ibid. P. 458-459.
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scholars, there are some arguing in favour of the
idea that the principle of non-intervention derives
from article 2(7) [Brownlie 1990:553; Scott, Andrade
2019:203] and those who contend that this rule is lex
specialis applicable exclusively to UN bodies [The
Charter...2013:284; Tladi 2020:87].

In our view, both approaches are not incompat-
ible but rather complementary. Primarily, because
the IC]J already noted that “it was never intended that
the Charter should embody a written confirmation
of every essential principle of international law in
force™. Therefore, it is safe to say that the principle of
non-intervention is an implied principle which may
derive from a plurality of rules set out in the Charter,
meaning that the more rules reflecting the presence
of the principle of non-intervention, the more could
be evidenced its existence and legal status.

Finally, because by expressly recognising that the
UN can only intervene in matters that are not es-
sentially within the domestic jurisdiction of States
and mentioning the Organisation, such rule tacitly
excludes the possibility of unilateral intervention by
States. For this reason, Member States recognise that
what is not tolerated to the Organisation cannot be
tolerated to any Member on its own, prevailing the
Latin saying a minori ad maius.

2. The criteria set by the ILC to identify a jus
cogens norm

2.1. Rulings of the IC]

Although the present work intends to focus on
the evidence emerged from the State practice in both
the UNGA and the UNSC, subsidiary sources can
provide important elements to complement the pri-
mary evidence (Conclusion 9). Thus, having in mind
that the decisions of the ICJ are binding (in conten-
tious cases) and also contribute to the clarification
of international law, it should be admitted that States
avoid recourse to the ICJ due to the possibility of an
unfavourable outcome.

This means that three notorious cases stand out
as examples of contentious cases on which the Court
has ruled on non-intervention: case concerning Cor-
fu Channel (United Kingdom of Great Britain and
Northern Ireland v. Albania), Military and Paramili-
tary Activities in and against Nicaragua (Nicaragua
v. United States of America) and Armed Activities on
the Territory of the Congo (Democratic Republic of the
Congo v. Uganda).

In the first case, the IC] rejected the United King-
dom’s arguments, according to which there was a
“new and special application of the theory of inter-
vention’, given that “the alleged right of intervention”
is no more than “the manifestation of a policy of
force, such as has, in the past, given rise to most seri-
ous abuses™. Therefore, because “respect for territo-
rial sovereignty is an essential foundation of inter-
national relations” and “the nature of things” would
reserve it “for the most powerful States”, such theory
cannot “find a place in international law™.

In the second case, the ICJ reaffirmed the obliga-
tion to comply with the territorial integrity of every
State and acknowledged non-intervention as a prin-
ciple that is part of customary international law and
also as a corollary of the principle of sovereign equal-
ity of States. Non-intervention consists, according to
the ICJ, on the prohibition to interfere “on matters
in which each State is permitted [...] to decide free-
ly”, namely in “the choice of a political, economic,
social and cultural system, and the formulation of
foreign policy™. In the end, the ICJ asserted that a
Government is legitimised to invite another State to
intervene but a State cannot provide support to the
opposition of a State with the aim to overthrow the
Government [Papastravidis 2017:219].

The last and more recent decision underlined that
under international law a State is prohibited “from
intervening, directly or indirectly, with or without
armed force, in support of the internal opposition
in another State™, hence reaffirming that the scope
of the prohibition of non-intervention goes beyond

¢ International Court of Justice: Case concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America). Judgment of 27 June 1986 (hereinafter referred as “Nicaragua v USA”). Para. 202. URL: https://www.
icj-cij.org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf (accessed 10.12.2021).

7 International Court of Justice: Case concerning Corfu Channel (United Kingdom of Great Britain and Northern Ireland
v. Albania). Judgment of 9 April 1949. P. 34-35. URL: https://www.icj-cij.org/public/files/case-related/1/001-19490409-JUD-01-
00-EN.pdf (accessed 10.12.2021).

8 Ibidem.

° Nicaragua v USA. Para. 205.

1% |nternational Court of Justice: Case concerning Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda). Judgment of 19 December 2005 (hereinafter reffered as “DR Congo v Uganda”). Para. 164. URL: https://
www.icj-cij.org/public/files/case-related/116/116-20051219-JUD-01-00-EN.pdf (accessed 10.12.2021).
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the threat or use of force. This way, the absence of
any formal protest by States on acts of interference
from third States that collide with specific provisions
set out in resolutions adopted by UNGA or UNSC
on non-intervention cannot be automatically under-
stood as a form of State practice tacitly recognising
the lawfulness of such conduct like some scholars
defend [Henderson 2019:393] as there is no legal ba-
sis for replacing traditional norms and principles by
“some non-universal rules, which are not only un-
codified but also created on a unilateral basis without
consensus intrinsic to international law” [Vylegzha-
nin et al. 2021:43]. After all, it is not because some-
thing is not expressly prohibited in the law that it can
be seen as permissible [Schmitt 1999:901]"".

2.2. State practice

2.2.1. National Constitutions

Before focusing on the activity of the UN bod-
ies, it should be emphasized that legislative acts and
others of a similar nature can be a form of evidence
of acceptance and recognition that a norm of gen-
eral international law is a peremptory norm. Conse-
quently, it is of utmost importance to note that 81 out
of the 193 UN Member States’ Constitutions make
direct' or indirect" reference to the principle of
non-intervention and a significant number of the re-
maining 112 do not foresee any provision on the core
principles on which the State should rely its foreign
relations. This means that it cannot be stated that a
majority of the UN Member States do not recognise

the principle of non-intervention in their domestic
legislation.

2.2.2. Treaty-based rules

In addition to the UN Charter, several other trea-
ties celebrated by States at continental or regional
level reflect the principle of non-intervention and ex-
press its unique value. Hence, the 1975 Helsinki Final
Act of the Conference on Security and Cooperation
in Europe underscores non-intervention in internal
affairs as one of the 10 principles guiding relations
between participating States and declared as such
by all signatory parties'’. Even though the wording
adopted in English, German, Russian and Latin lan-
guages suggests that the notion of intervention for
the purposes of the Final Act is limited to the use of
force®, doubts still remain whether the intention of
all 35 States envisaged not only hard power but also
soft power.

Another important instrument is the Constitutive
Act of the African Union, which enshrines the prin-
ciple of “non-interference by any Member State in
the internal affairs of another™® and clearly separates
“interference” from “intervention” when the Union
should address “grave circumstances” in a Member
State'” and also because the Constitutive Act sets out
a principle of “prohibition of the use of force or threat
to use force among Member States of the Union™®.
Although with a different approach, the Charter of
the Organization of American States (OAS) follows
the same intention to cover “intervention” and “in-

" One must also remember“what the Charter prohibits to a single state does not become permissible to several states acting
together” [Henkin 1999:826].

2 Namely Afghanistan (article 8), Algeria (33), Angola (12(1)(f)), Bangladesh (25), Belarus (18), Bolivia (255), Brazil (4(IV)), Bu-
rundi (260), Cambodia (53), Cape Verde (10(1)), Chad (preamble), China (preamble), Comoros (11), Costa Rica (19), Cuba (16),
Dominican Republic (3), Ecuador (416(3)), Eritrea (13), Eswatini (236(1)(b)), Ethiopia (86), Guinea Bissau (18), Guyana (37), Hon-
duras (15), Iran (154), Iraq (8), Kazakhstan (8), Korean DPR (17), Lao PDR (12), Libya (15), Maldives (115(d)), Mexico (89(X)), Mo-
zambique (17), Nicaragua (1 and 5), North Macedonia (Amendment 2), Oman (10), Portugal (7), Qatar (7), South Sudan (43(g)),
Suriname (7(3)), Thailand (66), Timor-Leste (8(1)), Turkmenistan (9), Uzbekistan (17), Venezuela (preamble), Viet Nam (12) and
Yemen (4).

13 Whether through the indirect reference to non-intervention or by mentioning of the principles or rules of customary or
general international law, Armenia (article 9), Austria (9), Azerbaijan (10), Benin (preamble), Bulgaria (24), Cameroon (pream-
ble), Central African Republic (preamble), Colombia (9), DR Congo (preamble), Czechia (1(1)), Djibouti (preamble), Equatorial
Guinea (14), Estonia (3), Ghana (73), Guatemala (149), India (51), Ireland (29), Latvia (preamble), Lebanon (preamble), Lithu-
ania (135), Malawi (211(3)), Malta (56(2)), Moldova (preamble), Mongolia (10), Namibia (96), Nepal (51(m)), Nigeria (preamble),
Papua New Guinea (3), Philippines (2(5)), Romania (10), Sao Tome and Principe (12), Serbia (16), Sierra Leone (10), Uganda (28)
and Ukraine (18).

4 Article 1(@)(VI).

> Aside from the expressions in English (intervention), German (einmischung) and Russian (smewamesnscmao), there were no
differences between the words chosen in four Latin languages’ versions: interventja (Romanian), intervention (French), inter-
vencién (Spanish), intervento (Italian).

16 Article 4(g).

7 Article 4(h).

8 Article 4(f).
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terference” as part of a single prohibition and as a
principle aimed at protecting the sovereign right of
each State to choose its political, economic and social
systems and also its cultural elements without exter-
nal interference.

Other examples of regional organisations follow-
ing the same steps as the African Union and the OAS
include the Charter of the Association of Southeast
Asian Nations (ASEAN) and the Charter of the Or-
ganisation of the Islamic Conference (OIC), both
expressly enshrine non-interference in the internal
affairs as a principle and address it separately from
the use of force®. The Charter of the South Asian As-
sociation for Regional Cooperation goes in the same
sense by making direct reference to the principles of
non-interference in the internal affairs of other States
and of non-use of force”’.

Not expressly enshrining non-intervention as a
principle but still highlighting the importance of sov-
ereignty, independence and protection against exter-
nal interference, the Pact of the League of Arab States
brings a different approach to non-intervention but
still recognising its importance®. Although the Euro-
pean Union (EU) is a project of both economic and
partially political integration, meaning that Member
States must hand over sovereignty to a larger extent
than any country participating on any other interna-
tional organisation, the Treaty on European Union
still foresees mechanisms that the organisation shall
respect in order to interfere in the internal affairs of
any Member State when the EU is not directly au-
thorised to do so either by the Treaty on the Euro-
pean Union or by the Treaty on the Functioning of
the European Union®.

In addition to these continental and regional
treaties, there are several others dedicated to specific
subjects (diplomacy, weapons, humanitarian law or
criminal law) which provide rules protecting the
right of each State to its the exclusive exercise of ju-
risdiction within its soil and also to take sovereign
decisions without external interference [Jamnejad,
Wood 2009:366-367]. Having in mind all the cases

° Articles 3(e) and 19.

N

21 Preamble and article 11(1).
2 Articles 1,2, 3,5 and 6.
3 Article 7.

mentioned, there are few doubts as regards non-
intervention as a principle which prohibits the use
of both hard and soft power means to force States to
make decisions, to act or to not act in a way such
State does not intend to.

2.2.3. United Nations Security Council

The issue of intervention in the internal affairs of
States soon stirred up much interest within the UN
bodies, having been debated in the Security Council
since the beginning of its activities on matters as the
“Indonesian Question”, the debate of the Ukrain-
ian complaint against Greece” and during the dis-
cussion of the “Czechoslovakian Question”?. Several
years after this start, the UNSC took a more objective
stance on the issue of non-intervention as a princi-
ple inferred from the abovementioned principles laid
down in the Charter, which should not be confused
with the principle of non-intervention by UN bodies.

One case that reflects the sensitivity of the princi-
ple of non-intervention in the activity of the UNSC
was given during the voting of the Draft Resolution
S§/5187 (1962) proposed by the USSR. According to
its preamble, the Draft Resolution’s ambition was to
lead to the recognition of “the right of every state to
strengthen its defences” and to the inadmissibility of
“interference by some States in the internal affairs of
other sovereign and independent countries”

With this as a starting point, in spite of the diffi-
culties in the UNSC concerning the adoption of draft
resolutions, initiatives like Resolution 387 (1976) of
31 March 1976 were approved, hence underlining
“the principle that no State or group of States has the
right to intervene, directly or indirectly, for any rea-
son whatever, in the internal or external affairs of any
other State”. Before, the UNSC has adopted Resolu-
tion 330 (1973) of 21 March 1973 with 12 votes in
favour and three abstentions, which called on States
to take “appropriate measures to impede the activi-
ties of those enterprises which deliberately attempt
to coerce Latin American countries” and requested
States “to refrain from using or encouraging the use

0 Article 2(2)(c), (e) and (f) of the ASEAN Charter and preamble and articles 1(3) and (4) and 2(4) and (5) of the OIC Charter.

24 UN Security Council: 15th meeting. February 10, 1946. URL: https://digitallibrary.un.org/record/636636/files/S_PV-15-EN.

pdf (accessed 10.12.2021).

% UN Security Council: 61st meeting. September 5, 1946. URL: https://digitallibrary.un.org/record/637470/files/S_PV-61-EN.

pdf (accessed 10.12.2021).

% UN Security Council: 268th meeting. March 17, 1948. URL: https://digitallibrary.un.org/record/635394/files/S_PV-268-EN.

pdf (accessed 10.12.2021).
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of any type of coercive measures against States of the
region”.

A few months later, in connection with the Cu-
ban intervention in Chile, several States voiced their
commitment to the principle of non-intervention®.
Afterwards, the UNSC adopted by consensus Reso-
lution 405 (1977) of 14 April 1977 in which its Mem-
bers condemned “all forms of external interference
in the internal affairs of Member States” and, in 1979,
draft resolution S/13027 was only hampered by the
veto of the USSR, even though it provided that “the
parties concerned should adhere strictly to the prin-
ciple of non-interference in the internal affairs of
States, so as to create an atmosphere conducive to the
stability of the region”

In the 1980s, the USSR military presence in Af-
ghanistan inspired several States to submit the draft
resolution S/13729 (1980) for adoption. Despite the
rejection of the initiative®, a strong majority of the
UNSC Member States affirmed their firm position
during the meetings with regard to the principle of
non-intervention as well as to the right of the Af-
ghan people to self-determination®. Just two years
later, the UNSC adopted by unanimity Resolution
514 (1982) of 12 July 1982 which reiterated the need
to comply with the “principles of the Charter of the
United Nations, including respect for sovereignty,
independence, territorial integrity and non-interfer-
ence in the internal affairs of States”.

Almost simultaneously, the situation in Central
America has led the UNSC to take a firm line against
the attempts from a group of States to intervene in
Nicaragua. Once again, the UNSC insisted on the
need to enforce the principles of self-determination,
non-intervention and territorial integrity, hence
adopting Resolution 530 (1983) of 19 May 1983,
which reaffirmed “the right of Nicaragua and of all
the other countries in the area to live in peace and
security, free from outside interference.

In the same sense, Resolutions 562 (1985) of 10
May 1985 and 637 (1989) of 27 July 1989 reasserted

the right of all the peoples to live free from all for-
eign intervention, subversion, direct or indirect co-
ercion, limitation or threats, classifying it as an “in-
alienable right”. During the debate, several members
of the UNSC brought up the need to eliminate “any
interference in internal affairs and any destabilizing
action against the Governments of the region” and
highlighted decisions taken within the Movement
of Non-Aligned Countries like the principle of non-
intervention as a basic element on which peace and
cooperation should rest*.

2.2.4. United Nations General Assembly

The history of the United Nations since 1945
demonstrates that the structure and functioning
of the UNGA, where all members have the right to
speak and each Member equals one vote, tends to re-
flect more faithfully the respect for the principles en-
shrined in the Charter, particularly concerning sov-
ereign equality and non-intervention, avoiding that a
small number of States may decide on behalf of all
other members. Debates in the Security Council con-
cerning activities carried out by States in other States
have always been shrouded in controversy given the
likelihood that a position could be taken by political
motivations and not necessarily by legal reasons.

In this framework, the activities carried out by
armed groups and the dangers they present to the
identity and independence of a State have been a pri-
ority for the international community at least since
the end of World War I [Brownlie 1958:713-714].
Therefore, it was no surprise that during the debate
on formal aspects of the UN Charter, countries like
Bolivia and the Philippines proposed the addition
of a definition of aggression followed by an exact
definition of the elements which constitute such acts
among which were “the intervention of a state in the
internal or external policy of another” and “to inter-
fere with the internal affairs of another nation by es-
tablishing agencies in that nation to conduct propa-
ganda subversive of the institutions of that nation™2.

2 UN Security Council: 1741st meeting. September 17, 1973. URL: https://digitallibrary.un.org/record/579245/files/S_PV-

1741-EN.pdf (accessed 10.12.2021).
% 13 votes in favour and 2 against, including the USSR veto.

2 UN Security Council: 2185th meeting. January 5, 1980. URL: https://digitallibrary.un.org/record/117779/files/S_PV-2185-

EN.pdf (accessed 10.12.2021).

3 In the same way, UNGA Resolution 38/10 of 11 November 1983 reiterated “the right of all countries of the region to live in
peace and to decide their own future, free from outside interference or intervention”. This draft resolution was adopted by

consensus.

31 UN Security Council: 2580th meeting. May 10, 1985. URL: https://digitallibrary.un.org/record/144417/files/S_PV-2580-EN.

pdf (accessed 10.12.2021).

32 United Nations Conference on International Organization. — Documents of the United Nations Conference on International
Organization: San Francisco, 1945. Vol. lll. London/New York: United Nations Information Organizations. 1945. P. 538, 577.
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Despite the rejection of these two proposals, one
of the first decisions taken by the UNGA was the
creation of the ILC in 1947. Thereupon and after
being instructed through Resolution 178 (II) of 21
November 1947, ILC adopted the Draft Declaration
on Rights and Duties of States in 1949. The final re-
sult is remarkable, bringing to light fourteen articles
based on the principles consecrated by the “new in-
ternational order under the Charter of the United
Nations” and declared by “most of the other States
of the world™®.

Looking at the Draft Declaration, protection
against intervention is considered to be a right of
each State deriving from the rights to independence
and to exercise freely its sovereign powers*. Non-in-
tervention, in turn, is consecrated as duty of States®
and a corollary of the right of each State to equality.
Thus, it is a duty of States to “refrain from fomenting
civil strife in the territory of another State” as well as
“to ensure that conditions prevailing in its territory
do not menace international peace and order™.

Although the lack of commentaries and propos-
als from Member States and jurists from all nations
led the UNGA to postpone the voting on the Decla-
ration”, it should be highlighted the result achieved
with the adoption of the Draft Declaration by the
ILC. Indeed, just as the Draft articles on Responsibil-
ity of States for Internationally Wrongful Acts, which
are accepted by international courts as expressing
binding interpretations on responsibility of States
[Crawford 2002:59], the Draft Declaration on Rights
and Duties of States also reflects a common under-
standing from highly qualified publicists represent-
ing different regions and cultures.

In the end, it is undeniable that the Draft Declara-
tion can have a stronger influence on State practice
and more impact before international courts than
if a group of States attempted to bring forward the
same rules in the form of convention or multilat-
eral treaty due to the possible “decodifying effect”
[Crawford 2002:58]. Thus, we cannot agree with H.
Kelsen catastrophic sentence issued against the pro-
ject by questioning its legal relevance and validity

[Kelsen 1950:259-261]. In fact, notwithstanding the
risks incurred by the UNGA with the adjournment
sine die of the vote, the 14 articles set out in the Draft
Declaration conveys the crystallisation of non-inter-
vention as a principle of customary international law
from which rights and duties derive®.

The year of 1949 was a turning point in the ap-
proach of States towards the affirmation of non-in-
tervention as a means to bring peace and security for
the humankind by successively expressing willing-
ness to accept the Draft Declaration as part of a codi-
fication initiative and lending continuity to the pro-
cess in the following years. At the same time the final
text of the Draft Declaration on Rights and Duties of
States was passed by the ILC, the UNGA adopted
Resolution 290 (IV) of 1 December 1949, entitled Es-
sentials of Peace, in which it called upon all States “to
refrain from any threats or acts, direct or indirect,
aimed at impairing the freedom, independence or
integrity of any State, or at fomenting civil strife and
subverting the will of the people of any State™.

Although G. Arangio-Ruiz suggested that “ma-
jorities and unanimities behind Assembly resolu-
tions” are generally “not decisive” [Arangio-Ruiz
1979:49-50], the size of the vote must have some
kind of binding effect if such resolution is adopted
as a complementary element to State practice or to
other legal instruments and it is expressed in such a
way that leaves no doubts of its importance for the
international community. Considering the context
and the fact that Resolution 290 (IV) was adopted
with 53 votes out of 59 (comprising 89,83% of the
total Member States), the expressive number of those
that voted in favour must be understood as a clear
intention of the international community to regard
such rules as having a customary nature.

In the following year, the UNGA passed Resolu-
tion 380 (V) of 17 November 1950 hence reiterat-
ing its opposition towards what the Member States
classed as “aggression” conducted directly “whatever
the weapons used” or “by fomenting civil strife” in
order to change another State’s “legally established
government™®. Like in the previous year, the draft

3 UN General Assembly International Law Commission. Draft Declaration on Rights and Duties of States. — Yearbook of the
International Law Commission — 1949. New York: United Nations. 1956. Preamble.

3 Articles 1and 2.
35 Articles 3and 9.
36 Articles4and 7.
37 Resolution 596 (VI) of 7 December 1951.

3 Such rights and duties were already disseminated and set out in the Charter of the Organisation of American States (1948)

and in the Pact of the League of Arab States (1945).
¥ Para. 3.
4 Para. 1.
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that became Resolution 380 (V) was adopted by a
large majority: 50 out of 56 Member States (89,29%)
voted in favour of it.

Fifteen years on, the UNGA adopted by unanimi-
ty*! Resolution 2131 (XX) of 21 December 1965, enti-
tled Declaration on the Inadmissibility of Intervention
in the Domestic Affairs of States and the Protection
of Their Independence and Sovereignty, under which
the Member States recognised that “full observance
of the principle of non-intervention of States in the
internal and external affairs of other States is essen-
tial to the fulfilment of the purposes and principles
of the United Nations” and that “direct intervention,
subversion and all forms of indirect intervention are
contrary to these principles™?. It is also noted that
there was a significant change in respect of the differ-
ent forms of intervention.

On the one hand, Member States acknowledged
“every State has an inalienable right to choose its po-
litical, economic, social and cultural systems, with-
out the interference in any form by another State™.
On the other hand, Resolution 2131 (XX) is emphat-
ic by providing that no State “shall organize, assist,
foment finance, incite or tolerate subversive, terrorist
or armed activities” or “interfere in civil strife in an-
other State” and also may not “use or encourage the
use of economic, political or any other type of meas-
ures to coerce another State in order to obtain from
it the subordination of the exercise of its sovereign
rights or to secure from it advantages of any kind*.

When Resolution 380 (V) was adopted, the prin-
ciple of non-intervention had already been incorpo-
rated in the Charter of the Organisation of African
Unity, in 1963, and explored in the 1965 Declaration
on the Problem of Subversion®. The States that attend-
ed the 1955 Bandung Asian-African Conference and
the 1961 and 1964 Conferences of Heads of State or
Government of the Non-Aligned Countries had also
already endorsed it*.

In line with the pattern in previous resolutions,
Resolution 2625 (XXV) of 24 October 1970, entitled
Declaration on Principles of International Law con-

N

' By 109 votes in favour and one abstention.
2 Preamble.

“ Para. 5.

“ Para. 2.

IS

cerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United
Nations, was adopted without a vote. Through this
instrument the UNGA codified principles of general
international law including the principle of sovereign
equality and revisited the idea of the ILC’s 1949 Draft
Declaration in the sense that non-intervention cor-
responds to a duty of States.

Simultaneously, the context of Resolution 2625
(XXV) demonstrates that Member States reiterated
the condemnation of both the incitement and the re-
course to intervention making use of economic and
political tools or any other means able to subvert the
will of the sovereign bodies of a State, hence treating
these forms of pressure in the same way “as resort
to force or threat of force” [Arangio-Ruiz 1979:100].
Having this in mind as well as the fact that States’
representatives at the Sixth Committee recognised
that Resolution 2625 (XXV) was “as important as the
Charter” and “the most serious attempt yet made to
produce a set of international legal principles™, it
has to be concluded that non-intervention is more
than just part of customary international law and
goes beyond the use of force.

In the following decade, the UNGA took the op-
portunity afforded by the adoption of Resolution
31/91 (1976) of 14 December 1976 by 89,19% of the
Member States present at the meeting to insist on the
advocacy for the “inalienable sovereign right of every
State to determine freely, and without any form of
foreign interference, its political, social and econom-
ic system”. Here Member States also denounced “any
form of interference, overt or covert, direct or indi-
rect” and through “subtle and sophisticated forms of
economic coercion, subversion” and even “‘defama-
tion with a view to destabilisation™.

Both the spirit and the substance of Resolution
31/91 were recalled in instruments adopted in the
following years such as Resolutions 32/153 (1977)
of 19 December 1977, 33/74 (1978) of 15 Decem-
ber 1978, 34/101 (1979) of 14 December 1979 and
35/159 (1980) of 12 December 1980, while Resolu-

4 Resolution 27 (Il) of the Assembly of Heads of State and government of the Organisation of African Unity. URL: https://
archives.au.int/bitstream/handle/123456789/768/AHG%20Res%2027%20(11)%20_E.pdf?sequence=1 (accessed 10.12.2021).
4 A significant number of States started to gather in the 1950s seeking to develop a set of principles that corresponded to
actions and behaviours that would ensure the independence of the States involved in these meetings. See: [JeZi¢ 2005:60].

4 UN General Assembly Sixth Committee: 1178th meeting. September 23, 1970. Paras. 1, 10. URL: https://digitallibrary.un.org/
record/816681/files/A_C-6_SR-1178-EN.pdf (accessed 10.12.2021).

“¢ Preamble and paras. 1, 3.
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tion 34/103 (1979) of 14 December 1979 declared the
inadmissibility of the policy of hegemonism through
any form of “domination, subjugation, interference
or intervention and all forms of pressure, whether
political, ideological, economic, military or cultur-
al”®. All these instruments were adopted with solid
majorities™.

Thereafter, the UNGA passed Resolutions 36/102
(1981) of 9 December 1981, which implemented the
Declaration on Strengthening of International Secu-
rity, and 36/103 (1981) of 9 December 1981, which
adopted the Declaration on the Inadmissibility of
Intervention and Interference in the Internal Affairs
of States. As it derives from the text of the former,
by voting in favour, 127 out of 147 Member States
(86,39%) not only considered that the principle of
non-intervention shall be respected by States but also
expressed willingness to “refrain from any threat or
use of force, intervention, interference [...] or meas-
ures of political and economic coercion which vio-
late the sovereignty, territorial independence and se-
curity of other States™".

The latter resolution, in its turn, is a clear demon-
stration that 120 out of 148 Member States (81,08%)
insisted on the idea that “no State or group of States
has the right to intervene or interfere in any form or
for any reason whatsoever in the internal and exter-
nal affairs of other States” and also recognised a set
of rights and duties that emerge from the principle
of non-intervention®. It is also important to note, on
the one hand, that both resolutions not only recog-
nise the principle of sovereign equality as a core ele-
ment of a system of international relations and, on
the other hand, that the principle of non-intervention
comprehends not only the duty to refrain from inter-
vening but also the duty to refrain from interfering. It
seems clear from here that Member States intended
to clear away possible doubts over the scope of non-
intervention as also prohibiting acts of interference.

Finally, it should be highlighted that both reso-
lutions enhance the right of States to sovereignty, to
political independence and to the national identity of

4 Para. 3.

peoples, as well as the duty of States to refrain from
the threat or use of force and from actions able to
“disrupt the political, social or economic order of
other States” or to “overthrow or change the political
system of another State or its Government”™.

No less important than such rights and duties are
also the duties to refrain from (i) the promotion, en-
couragement or support of rebellious activities with-
in other States to undermine or subvert the political
order of other States; (ii) any defamatory campaign,
vilification or hostile propaganda for the purpose
of intervening or interfering in the internal affairs
of other; (iii) the use of its external economic assis-
tance programme or the adoption of any multilateral
or unilateral economic reprisal; (iv) the exploitation
and the distortion of human rights issues as a means
of interference in the internal affairs of States; and (v)
the dissemination of false or distorted news which
can be interpreted as interference in the internal af-
fairs of other States.

In the final stage of the Cold War, the UNGA
first approved by consensus the Declaration on the
Enhancement of the Effectiveness of the Principle of
Refraining from the Threat or Use of Force in Inter-
national Relations in the form of Resolution 42/22
(1987) of 18 November 1987, which is not contrary
to the 1981 Declaration but rather complementary,
dispelling doubts over an approach to non-interven-
tion considered to be a “broad definition” [Kunig:20].
Later, the Member States asserted the respect for the
principles of national sovereignty and non-interfer-
ence in the internal affairs of States in their electoral
processes through Resolutions 44/147 (1989) of 15
December 1989, 45/151 (1990) of 18 December 1990
and 46/130 (1991) of 17 December 1991

The ILC also suggested the inclusion of a crime
of intervention (article 17) in the 1991 version of the
Draft Code of Crimes Against the Peace and Security
of Mankind as requested by a group of States™. Even
though the main aim of this offence was to punish
the “intervention in the internal or external affairs
of a State” its scope was narrow and only addressed

0 Resolution 32/153 (1977) was adopted by 89,86% of the Member States; Resolution 33/74 (1978) by 90,14%; Resolution
34/101 (1979) by 81,48%; Resolution 34/103 (1979) by 78,87%; and Resolution 35/159 (1980) by 82,76%.

1 Paras. 14 and 3(a) respectively.
52 Paras. 1 and 2 of the Annex.
3 Para. ll(a) of Resolution 36/103.

5% Resolution 44/157 was adopted by 76,88% of the Member States, Resolution 45/151 by 73,51% and Resolution 46/251 by
65,81%.

5> International Law Commission. Document A/40/10: Report of the International Law Commission on the work of its thirty-
seventh session, 6 May — 26 July 1985). — Yearbook of the International Law Commission — 1985. Vol. Il. Part Il. New York: United
Nations. 1986. Paras. 89-90.
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the fomentation of armed “subversive or terrorist ac-
tivities” as well as the organization, the assistance, the
financing and the supply of arms for the purpose of
such activities” After intense debate, the final 1996
version of the Draft Code no longer contained this
provision®.

3. Development of the principle of non-inter-
vention after the Cold War

Between 1945 and 1991, the bodies of the UN
were particularly active in asserting the prohibition
of intervention. Primarily, due to the absence of
a specific rule in the UN Charter, which could en-
able all Member States to set its scope accurately.
Secondly, due to the need to regulate a vital princi-
ple in a period marked by the increasing number of
independent States and thus the way how State sov-
ereignty could be in jeopardy in case of lack of un-
derstanding over the scope of the principle of non-
intervention.

With the boundaries of the principle of non-in-
tervention well established by the above-mentioned
UNGA declarations and resolutions, global mani-
festations on the prohibition of intervention were
episodical and boiled down to very specific realities
since 1992. The increasing importance of subjects
like self-determination and the so-called third gen-
eration civil wars [Domestici-Met 1999:277-301]
motivated the UNSC to take up a position on the in-
terference in Bosnia-Herzegovina™ as well as to take
a firm stand against “all forms of intervention”, never
leaving aside specific forms of intervention lato sen-
su*®. Having this in mind, the UNGA did not remain
indifferent to the events in Bosnia-Herzegovina® nor

did it stop to take a position on economic interfer-
ence®.

It should also be recalled the provisional adoption
of a crime of intervention by the ILC in its 1991 ver-
sion of the Draft Code of Crimes Against the Peace
and Security of Mankind®'. Even though such crimi-
nal offence was built in order to address “interven-
tion in the internal or external affairs of a State” the
conduct punished consisted of “fomenting [armed]
subversive or terrorist activities or by organising, as-
sisting or financing such activities, or supplying arms
for the purpose of such activities, thereby [seriously]
undermining the free exercise by that State of its
sovereign rights™. Despite the ambition of the ILC
with this step, the 1996 version, which was the basis
for the Rome Statute of the International Criminal
Court, did not contemplate several crimes set out in
the 1991 draft, including the crime of intervention,
given the need to secure the broadest possible con-
sensus regarding a list of international crimes, reason
why the draft was restricted to the offences consid-
ered to be “extremely serious™®.

In the context of information and communica-
tion technologies (ICT), the UNGA adopted Resolu-
tion 53/70 of 4 January 1999, which already alerted
for the potential use of ICT for terrorist purposes
and underlined the way “the dissemination and use
of information technologies and means affect the in-
terests of the entire international community”. Later
that year, the UNGA adopted Resolution 54/49 of 23
December 1999 with a similar text. This normative
basis inspired Russia to propose the five Principles
of international information security which aimed to
outlaw “information weapons”® and was inspired by
the perceived fear that the possibility of development

% On the differences between the 1991 and 1996 versions of the Draft Code see: [Bassiouni 1993:247-267; Rayfuse 1997:43-

86].

7" See Resolutions 752 of 15 May 1992, 757 of 30 May 1922, 764 of 13 July 1992, 770 of 13 August 1992, 771 of 13 August 1992,

786 of 10 November 1992 and 787 of 16 November 1992.

8 Resolutions 804 of 29 January 1993, 874 of 14 October 1993 and 884 of 12 November 1993. Also, regarding Iraq, see Resolu-
tion 1790 of 18 December 2007, and on the situation in DR Congo see Resolution 2360 of 21 June 2017.

% Resolution 46/242 of 25 August 1992.

€ Adopting, each year, since 1992, resolutions on the “economic, commercial and financial embargo imposed by the United

States of America against Cuba”.

1 International Law Commission. Document: Report of the International Law Commission on the work of its forty-third ses-
sion, 29 April — 19 July 1991. - Yearbook of the International Law Commission — 1991. Vol. Il. Part Il. New York: United Nations.

1994. P. 96.
62 Article 17(2).

& International Law Commission: Report of the International Law Commission: Documents of the forty-seventh session. —
Yearbook of the International Law Commission — 1995. Vol. Il. Part I. New York; Geneva: United Nations. 2006. P. 35.

¢ UN General Assembly: Developments in the field of information and telecommunications in the context of international
security. July 10, 2000. P. 3. URL: https://digitallibrary.un.org/record/421270/files/A_55_140-EN.pdf (accessed 10.12.2021).
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of ICT for military purposes by one State in such a
manner that it could be able to pose a threat to the
international community®.

Equally important is the Russian contribution to
the 1999 Report of the Secretary-General in which
are recognised as threats, among others, the adop-
tion of “doctrines providing for the possibility of
waging information wars” as well as the “manipula-
tion of information flows, disinformation and con-
cealment of information with a view to undermining
a society’s psychological and spiritual environment
and eroding traditional cultural, moral, ethical and
aesthetic values™.

After the adoption of UNGA Resolutions 55/63
of 4 December 2000 and 56/121 of 19 December
2001, 2004 marked the year when the UN started
to encourage Member States to adopt a comprehen-
sive instrument on cyber security and cyber defence,
which led to the 2010, 2013, 2015 and 2021 substan-
tive reports agreed by the Groups of Governmental
Experts dedicated to the study of threats posed by
the use of ICTs in the context of international secu-
rity?”. All these reports have in common the idea that
in the context of the use of ICTs States are bound to
the principles of sovereign equality refrain from the
threat or use of force and non-intervention in the in-
ternal affairs of other States®.

In view of this, the UNGA noted in Resolution
73/27 of 11 December 2018 that States could be held
responsible for cyber activities launched or origi-
nated from their territory. This instrument is in line
with the international code of conduct for informa-
tion security submitted jointly by China, Russia, Ta-
jikistan and Uzbekistan before the UN®, which is
open for accession by any Member State and aims to
promote a commitment of the signatories with the
respect for sovereignty, territorial integrity and po-

litical independence of all countries in the context
of ICT.

The complexity of the continuous introduction
and development of new technological tools to ease
the access to public bodies’ web and data servers may
engender new dynamics between States as well as
between States and non-state actors. Here, general
elections in sovereign States should be seen as a very
sensitive issue given that with elections to sovereign
bodies of a State third parties can indirectly influence
the sovereign will of a people on the basis of their
own interests. In this sense the UNGA has already
been stating its position over the last decades by ex-
pressing concern with ICT in the context of interna-
tional security”®. Some of the most recent Resolutions
adopted by the UNGA were unanimously approved
or were passed without a vote, they call upon States
to follow the reports of the Group of Governmental
Experts and do not create or attempt to create any
new rule of, but rather declare international law al-
ready consolidated, bringing more light to the inter-
pretation of rules already in force in the international
order [Zimmermann 2014].

One last sensitive issue that has focused the at-
tention of the international community over the last
decade relates to the political and security situation
in Eastern Europe since 2013. The first topic of dis-
cussion concerns the respect for Crimea’s self-deter-
mination, on which UNGA Resolution 28/262 of 27
March 2014 was a very important starting point. This
instrument, which was adopted by the UN Member
States with 100 votes in favour, affirmed the “unity
and territorial integrity of Ukraine” and considered
that the referendum held in Crimea had “no validi-
ty”. The fact that this resolution was adopted with the
votes of 51,81% of the Member States as well as that
the UNSC was barely used as a first resource body
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% UN Institute for Disarmament Research: The United Nations, Cyberspace and International Peace and Security: Responding
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tions in the context of international security. August 10, 1999. Para. 13. URL: https://digitallibrary.un.org/record/286090/files/
A_54_213-EN.pdf (accessed 10.12.2021).

% The activity of the Groups of Governmental Experts can be fully accessed at the web site of UN Office for Disarmamen Af-
fairs. URL: https://www.un.org/disarmament/ict-security/(accessed 10.12.2021).
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haviour in Cyberspace in the Context of International Security. July 14, 2021. Para. 70. URL: https://documents-dds-ny.un.org/
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% UN General Assembly: Letter dated 12 September 2011 from the Permanent Representatives of China, the Russian Federa-
tion, Tajikistan and Uzbekistan to the United Nations addressed to the Secretary-General. September 11, 2011. URL: https://
digitallibrary.un.org/record/710973/files/A_66_359-EN.pdf (accessed 10.12.2021).

7 More recently through Resolutions 70/237 of 23 December 2015, 71/28 of 5 December of 2016, 72/196 of 19 December
2017,73/27 of 5 December 2018, 74/29 of 12 December 2019, 76/19 of 6 December 2021 and 76/277 of 24 December 2021.
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to address a situation with a likely impact to inter-
national security are two determinant elements that
tend to weaken the value of Resolution 28/262, thus
having no declarative effect on the way the rights to
self-determination and to third party self-defence are
interpreted and accepted under international law.

In addition, it should be highlighted that subse-
quent resolutions have been adopted by the UNGA,
but the tendency of support for the content of each
resolution has been decreasing initiative after ini-
tiative. Accordingly, Resolutions 71/205 of 19 De-
cember 2016 and 72/190 of 19 December 2017 were
adopted with 70 votes in favour (corresponding to
36,27% of Member States), both followed by three
resolutions stressing “that the presence of Russian
troops in Crimea is contrary to the national sover-
eignty, political independence and territorial integ-
rity of Ukraine’, all of them with low support”.

It was therefore no surprise that a new resolution
in the same sense, Resolution 76/70 of 9 December
2021, followed the same declining trend”* in the sense
that Crimea’s self-determination and all subsequent
events may be a case of unlawful intervention. In the
end, not only does not exist a minimally consistent
support from the international community but the
positions in favour of the recognition of a violation
of international law”* are so scarce that are only able
to bind the States in favour of such a stance in a way
that they recognise several conducts as unlawful also
for themselves regardless of the place and context
where they can take place.

Although a group of Member States that each
year vote in favour of these resolutions try to es-
tablish a pattern, the current support for the above-
mentioned interpretation is far from reaching the
notion of “very large majority” as proposed by the
ILC (Conclusion 7). In fact, it is still far from reach-
ing a simple majority, which the ILC considered as
“not sufficient™.

Therefore, it is necessary to evaluate with cau-
tion the meaning of UNGA Resolution ES-11/1 of
2 March 2022, which declared the Russian military
intervention in Ukraine started in 24 February 2022
as a case of “aggression by the Russian Federation
against Ukraine”. Indeed, even though this resolu-
tion was adopted with a landslide majority”, this po-
sition must be seen as an isolated act with a degree
of support still away from the support expressed in
most of the UNGA resolutions and declarations on
the scope of the prohibition of intervention. Also,
the ICJ has not used (yet) expressions like “war” or
“aggression” in the Order of 16 March 2022 on Pro-
visional measures on the case Allegations of Genocide
under the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Ukraine v. Russian
Federation)’®.

4. The scope of the principle of non-interven-
tion

The study carried out until the present point has
shown that the principle of non-intervention un-
equivocally comprises the sovereign and inalienable
right of all States to freely determine their political,
economic, cultural and social systems, to develop
their international relations and to exercise perma-
nent sovereignty over their natural resources in ac-
cordance with the will of the people, without inter-
vention, interference, subversion, coercion or threat
of any kind. Hence, every State has the duty not to
act, alone or together with other States, direct or in-
directly, with the use or threat of use of force (inter-
vention) or through other means (interference) in
the internal or external affairs of other States without
the latters’ consent or without the authorisation of
the UNSC to do so. Otherwise, the Intervener State
will breach international law, in particular, the sov-
ereign, political independence, territorial integrity,

/1 Resolutions 73/194 of 17 December 2018, 74/17 of 9 December 2019 and 75/29 of 7 December 2020 were adopted, respec-
tively, with 66, 63 and 63 votes in favour (34,2% and 32,64% of UN Member States).
2 62 votes in favour corresponding to 32,12% of Member States, less than a third of the universe of possible voters.

7 In a similar sense, see the decision of the United States Court of Appeals for the Sixth Circuit in Buell v. Mitchell. The Court
considered that a position of “thirty-two-percent of countries” was not enough to consider that the prohibition of the death
penalty was a norm with jus cogens status. United States Court of Appeals, Sixth Circuit: Buell v. Mitchell. Decision of 4 Decem-
ber 2001. Para. 373. URL: https://casetext.com/case/buell-v-mitchell (accessed 10.12.2021).

74 International Law Commission: Report of the International Law Commission, Seventy-first session (29 April-7 June and 8
July-9 August 2019). New York: United Nations. 2019. P. 168.

> 141 votes in favour corresponding to 73,06% of Member States.

76 International Court of Justice: Case concerning Allegations of Genocide under the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Ukraine v. Russian Federation). Order of 16 March 2022. URL: https://www.icj-cij.org/public/
files/case-related/182/182-20220316-ORD-01-00-EN.pdf (accessed 10.12.2021).
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national unity and security of third States as sacred
values of each state.

Therefore, aside from generating simultaneously
a duty for all States and a right that protects each of
them individually, the principle of non-intervention
also entails: the right of all peoples to determine
freely and without external interference, their po-
litical, economic and social systems and to pursue
their cultural development and identity; the duty of
all States to refrain, on their international relations,
from the use of force against the territorial integrity
or the political independence of any State; the obliga-
tion of all States to refrain from organising, assisting,
fomenting, financing, inciting, tolerating or partici-
pating in paramilitary, terrorist or subversive acts in
other States; the prohibition to use or encourage the
use of measures of economic and political coercion
or other types of measures in order to obtain advan-
tage of any kind or the subordination of the targeted
State — which sees unilateral coercive measures as in-
struments of unlawful interference due to the inex-
istence of a hierarchical link between the sanctioning
State and the State concerned””.

The principle of non-intervention generates a
prohibition of intervention with obligatio erga omnes
status, to which every State is bound to comply. Such
norm is part of international customary law and is
linked to two other principles, each of them corre-
sponding to different constitutive elements of the
sovereign State. On the one hand, the principle of
territorial integrity and inviolability, which prohibits
the use of force against one State and attributes to
the latter the exclusive right to conduct operational
and security actions within its territory. On the other
hand, the principle of non-intervention derives from
the principle of political independence and free exer-
cise of sovereignty, therefore prohibiting any external
act able to pose a threat to the autonomy of a State
and that corresponds to an unlawful interference in
the internal affairs of the latter [Aloupi 2015:571-
575].

In this framework, the intervention and interfer-
ence in the internal affairs of States is unlawful when
seven elements are observed: (i) one State or a plural-
ity of States in a coordinated manner (ii) intervene or
interfere (iii) wrongful” and unilaterally (iv) without

the consent of the targeted State or lacking authori-
sation from the UNSC (v) in the sovereign decisions
that shall exclusively be taken by a State in the (vi)
political, economic, cultural and social domains (vii)
freely.

5. Exceptions to the prohibition of intervention

Having in mind the international legal frame-
work presently in force, it can be observed that in-
ternational law is rigid and intolerant towards the
admissibility of lawful acts of unilateral intervention.
The principle of non-intervention confirms a set of
fundamental rights and imposes duties on States,
which practically preclude the recognition of excep-
tions to the general principle. Notwithstanding, over
the last two centuries, it has been evident a growing
recognition that intervention may be lawful when
the intervener faces a threat to its existence as a State.

5.1. Inherent right to self-defence

The first recognised exception to the prohibition
of intervention derives from the inherent right to
self-defence. As mentioned above, article 2(4) of the
UN Charter reflects the efforts of codification of the
prohibition use or threat of use of force. Although
it affirms the recognition of the inherent right to
self-defence, Article 51 of the UN Charter cannot,
however, be admitted as a norm regulating the use
of force in international relations in a complete man-
ner. In fact, Article 51 is limited to the existence of a
customary right pre-existing the UN, which cannot
be averted by any norm written in the Charter.

The first right of a State consists of the right to its
independence, which is an absolute right that is part
of the right of States to their existence. Thus, having
in mind that the right to the preservation of its own
existence constitutes a necessary condition to the ex-
ercise of any other right as well as that any risk to its
independence and territorial integrity undermines
State sovereignty, to every State is recognised the cus-
tomary right to self-defence.

Even though article 51 of the UN Charter ex-
pressly refers to self-defence in the event of an armed
attack and until the UNSC has taken measures neces-
sary to maintain international peace and security, the

77 When a State is targeted with unilateral coercive measures from another State, counter-measures are lawful, given that they
are adopted as an answer to a previous measure from another State.

78 Considering that a wrongful act of a State consists of an action or omission, which is attributable to the State under interna-
tional law and constitutes a breach of an international obligation of the State (Article 2 of ILC's 2001 Draft articles on Respon-

sibility of States for Internationally Wrongful Acts).
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admissibility and the conditions under which States
can invoke self-defence remain a controversial issue.
Here, controversy affects not only an armed attack
already committed but also an imminent one, the
latter under the so-called anticipatory self-defence
[Wilmshurst 2005:4] or anticipatory use of force
[Dinstein 2012:194-196].

Although both concepts are recognised as lawful
under international law because they are considered
to be a last resort solution to avoid armed attacks
likely to happen in the future [Baptista 2003:132],
regardless if they are imminent or non-imminent
[Ruys 2010:252], they shall always be seen with cau-
tion because they entail risks in case they are invoked
in a broad sense [Morais 2006:603, 608].

However, one must not forget that the notion of
‘armed attack may take different forms. As the ICJ
recognised on the Advisory Opinion on Legality of
the Threat or Use of Nuclear Weapons to conclude
“that the established rules of humanitarian law ap-
plicable in armed conflict” does not apply to nuclear
weapons “would be incompatible with the intrinsi-
cally humanitarian character of the legal principles
in question which permeates the entire law of armed
conflict and applies to all forms of warfare and to all
kinds of weapons, those of the past, those of the pre-
sent and those of the future”.

The fact that the ICJ highlights “any use of force,
regardless of the weapons employed”® makes it plau-
sible to accept that the notion of ‘armed attack’ may
comprise not only conventional weapons but also
other means able to result “in a considerable loss
of life and/or extensive destruction of property”.
Therefore, ‘armed attack’ should be understood not
only as comprising the use of conventional means of
warfare but also operations in cyberspace [Guerreiro
2018:339-340].

5.2. Self-defence of others and intervention by
invitation

As a consequence of customary international
law as well as of Article 51 of the UN Charter, self-
defence is a recognised right of each State that can
be invoked and exercised when a State targeted by
another State with an armed attack. This right can be
exercised by the targeted State (‘individual self-de-
fence’) or by a third State (‘self-defence of others’) or
group of States (‘collective self-defence’) duly man-
dated in case of inability to address the threat. These
concepts, however, must not be confused with ‘inter-
vention by invitation, which corresponds to a kind of
intervention in the internal affairs of States with the
difference that the intervener State is authorised by
the State targeted to intervene and such intervention
shall be limited to the conditions set between both
States involved. Hence, such intervention is lawful
and legally recognised under international law®.

This sort of intervention is distinguished from
‘self-defence of others, firstly, by the fact that in the
latter the intervener State acts against another State
following an armed attack and its area of operations
can cover other territories rather than those of the
victim State, while under an intervention by invita-
tion the invited State takes action against non-state
actors [Gray 2008:81]. Thus, one must conclude that,
as for the targets, self-defence of others always takes
into account the aggressor State and the intervener
acts under Article 51 of the UN Charter, while in-
tervention by invitation demands the use of force
against a non-state actor®.

5.3. Necessity

A third exception to the prohibition of interven-
tion derives is a state of necessity, which can be in-
voked by a State in order to preclude the wrongful-
ness of an act not in conformity with an international
obligation®. Here, a given obligation focuses on the

7 International Court of Justice: Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8
July 1996 (hereinafter referred as “Nuclear Weapons”). Para. 86. URL: https://www.icj-cij.org/public/files/case-related/182/182-
20220316-ORD-01-00-EN.pdf (accessed 10.12.2021).

8 Nuclear Weapons. Para. 39.

8 Zemanek K. Armed Attack. — Max Planck Encyclopedia of Public International Law. 2013. URL: https://opil.ouplaw.com/
view/10.1093/law:epil/9780199231690/law-9780199231690-e241?rskey=L2xz8k&result=1&prd=MPIL (accessed 10.12.2021).
82 Nicaragua v USA. Para. 246.

8 An example of a lawful intervention by invitation was given by the Russian intervention in Syria, which was also recognised
by the legal department of the German Parliament. Deutscher Bundestag: Der Syrienkrieg — Akteure und Verhandlungen. 1.
Juni 2017.S. 6. URL: https://www.bundestag.de/resource/blob/515094/6add202f3f24cc5c6295548c897f0d07%20/wd-2-043-
17-pdf-data.pdf (accessed 10.12.2021).

8 International Court of Justice: Advisory Opinion on Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory. Advisory Opinion of 9 July 2004. Para. 140. URL: https://www.icj-cij.org/public/files/case-related/131/131-
20040709-ADV-01-00-EN.pdf (accessed 10.12.2021).
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respect of a State with the territorial sovereignty of
other States, thus any use of force by one State that
amounts to territorial occupation of a third State cor-
responds to an act of intervention under the form of
aggression, even if it has temporary nature®.

Primarily, the act committed under a state of ne-
cessity cannot be an answer or a consequence to a
previous conduct taken by the State against which
the act is directed as, for instance, the conditions that
shall be met to exercise the right to self-defence®.
Secondly, the State that relies on the need to act un-
der a state of necessity could not have contributed,
whether by action or omission, to the circumstances
that motivate the Intervener State to act. Finally, a
state of necessity demands the existence of a “grave
danger either to the essential interests of the State or
of the international community as a whole™. The
notions of “grave danger” and “essential interests of
the State” shall be assessed on a case-by-case basis
and also consider a State’s economic, political, social
or cultural survival.

In this sense, while acknowledging the state of ne-
cessity as part of customary international law, which
can only be “accepted on an exceptional basis’, also
“invoked under certain strictly defined conditions”
and the State concerned cannot be “the sole judge of

whether those conditions have been met”®.

5.4. Humanitarian interventions

Although the notion of humanitarian interven-
tion emerged in the 19th century [Calvo 1896:302-
314], it is unlikely that State practice was consistent
enough and that the idea was supported by a sig-
nificant majority of the international community
between this period and early 20th century so that
a new customary norm was developed back then. In
fact, by the end of World War II, not only a global
pattern or a certain behaviour was far from being in
progress and duly accepted but also the set of prin-
ciples enshrined in the UN Charter dismiss any pos-
sible doubts as to whether unilateral humanitarian
interventions are accepted under international law.
As an example, Article 1(3) of the UN Charter makes

it clear that international problems of humanitarian
character are solved through international co-oper-
ation and not unilaterally by each State according to
its own view of the situation.

Concurrently, State practice since 1945 did not
show any significant changes on the principle of
non-intervention, not even under exceptional cir-
cumstances, besides the previously identified cases of
preclusion. Indeed, military interventions conducted
by State in another country and justified as having a
humanitarian motivation were rare during the Cold
War, namely, the unilateral interventions of India in
East Pakistan (1971), Viet Nam in Democratic Kam-
puchea (1978), Tanzania in Uganda (1979), France
in Central African Republic (1979), USA in Panama
(1989) and Iraq (1991). From 1992, most of the mili-
tary interventions carried out by States, international
organisations or military alliances were justified with
an alleged humanitarian purpose and gained trac-
tion within groups of States: Somalia (1992), Haiti
(1994), Rwanda (1994), Yugoslavia (1999), Timor-
Leste (1999) and Sierra Leone (2000).

Looking at the present century, the 2001 report
of the International Commission on Intervention
and State Sovereignty (ICISS) inspired by the ‘We
the Peoples’ report that was coined by the then UN
Secretary-General K. Annan, under which the latter
stresses that there could be situations where the vio-
lation of sovereignty is a necessary evil in order to
protect humanity from serious violations of human
rights [Annan 2000:48]. ICISS report also focused
on the problem of sovereignty and although it sup-
ported the need to intervene with the authorisation
of the UN bodies it proposed 13 elements that shall
be met in order to legitimise a humanitarian inter-
vention [The Responsibility... 2001:389].

In 2004, through the Report of the High-level
Panel on Threats, Challenges and Change entitled
“A more secure world: our shared responsibility”, the
UNGA endorsed “the emerging norm that there is
a collective international responsibility to protect”
emphasising that such norm is “exercisable by the
Security Council authorising military intervention

8 International Law Commission: Report of the International Law Commission on the work of its Fifty-third session (23 April-1
June and 2 July-10 August 2001). P. 205. URL: https://digitallibrary.un.org/record/449524/files/A_56_10-EN.pdf (accessed

10.12.2021).
8 |bidem. P. 194-195.
8 |bidem. P. 195.

8 International Court of Justice: Case concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia). Judgment of 25 Sep-
tember 1997. Para. 51. URL: https://www.icj-cij.org/public/files/case-related/92/092-19970925-JUD-01-00-EN.pdf (accessed

10.12.2021).

Moscow Journal of International Law « 1 - 2022

21



BOMPOCHI TEOPUWN MEXOYHAPOOAHOIO MPABA

A. Teppeinpo

as a last resort™. This statement clearly narrowed
any attempts suggesting that unilateral humanitarian
interventions could be in line with international law.
It came months ahead of the 2005 World Summit
Outcome that underscored the global commitment
with the “responsibility to protect populations from
genocide, war crimes, ethnic cleansing and crimes
against humanity™®.

By this stage it seems evident the emergence
of R2P as a “global constitutional norm” [Peters
2009:189-190], even though it does not legitimate
the compliance with an unilateral obligation by third
States, but rather makes such obligation always de-
pend of express authorisation by the UN. This belief
is supported not only by the cases previously identi-
fied but is also reinforced by the fact that the African
Union establishes five elements that shall be met to
justify a humanitarian intervention when it comes
to dealing with war crimes, crimes against humanity
and genocide®.

Although there is consensus regarding the exist-
ence of a norm legitimising the violation of State sov-
ereignty to pursue the protection of humanity, in the
end, there is not much understanding regarding the
circumstances that should be present in order to le-
gitimise a humanitarian intervention under the R2P
norm. Complementary to this, there are those who
admit that unilateral humanitarian interventions
derive from a norm of contemporary customary in-
ternational law even though strict criteria shall be
complied with [Greenwood 2003:158-159] and those
who support the need to meet six elements in order
to legitimise exceptional humanitarian interventions
[Cassese 1999:23-30].

Such traditional stances may be hard to accept
given that they do not bring objective conditions to
safeguard stability and they also do not contribute to
the development of a customary norm. Based on the
above elements, for a humanitarian intervention to
be lawful it is required that (i) evidence is given to
demonstrate that widespread violations of human
rights are under way or about to occur and the State

where they are taking or will take place is unable or
unwilling to address the threat; (ii) in case there is
enough time to prevent the atrocities, the UN bodies
shall be involved primarily in the resolution of the
problem; (iii) if possible, the UN should try to bring
forward ways to cease breaches of international law;
(iv) it must be clear the need to intervene with the
purpose of protecting a community with whom the
intervener State has affinities with and the latter can-
not pursue any political or economic goals and shall
not bring about an unnecessary regime change.

The temporal component as well as the immi-
nence of an armed attack or the escalation of atroci-
ties is key elements that can determine the need to
unilaterally intervene under the self-defence of oth-
ers framework in case the UN bodies are unable to
make a decision. In the end, although it must be seen
as a fundamental right to the existence of every State,
the principle of territorial integrity cannot uncondi-
tionally come before the need to address violations of
human rights. Over the last decades international law
has turned to the people and has been facing what
A.A.C. Trindade calls a “process of its humanization”
gradually abandoning “the element of territory”®.

Such a reality demands that in situations of sys-
tematic oppression, subjugation or tyranny against
the whole or a part of the civilian population the
State where atrocities take place cannot rely on its
territorial integrity while at the same time the same
State does not show any clear sign of coming up with
a solution to address the threat. More importantly,
no “State can invoke territorial integrity in order to
commit atrocities”, otherwise that would create an
unacceptable and an unreasonable paradox over the
ends every State shall pursue, “which was created
and exists for human beings and not vice-versa™®.

6. The legal status of the principle of non-inter-
vention

Looking at the activities conducted by a signifi-
cant majority of States since the Charter of the Unit-

8 UN: Report of the Secretary-General’s High-level Panel on Threats, Challenges and Change “A more secure world: our shared

responsibility”. New York: United Nations. 2004. P. 57

% UN: Resolution adopted by the General Assembly on 16 September 2005 “2005 World Summit Outcome’, adopted without
a vote. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N05/487/60/PDF/N0548760.pdf?OpenElement (accessed

10.12.2021).

1 Article 4(h) and (j) of the Constitutive Act of the African Union. URL: https://au.int/sites/default/files/pages/34873-file-con-

stitutiveact_en.pdf (accessed 10.12.2021).

%2 Unilateral Declaration of Independence. Separate opinion of Judge Cancado Trindade. Para. 170.URL: https://www.icj-cij.
org/public/files/case-related/141/141-20100722-ADV-01-08-EN.pdf (accessed 10.12.2021).

% |bidem. Para. 175-176.
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ed Nations entered into force, it is important to re-
state that although it does not have the power to take
decisions with direct binding effect, the UNGA pro-
vides a “formidable forum where all issues can be ad-
dressed” without being hamstrung by the constraints
of any power of veto [Pellet 1995:425]. Therefore, the
UNGA tends to faithfully reflect the vision of the
community of States as a whole over any event, so
that we might say that there has been “an increasing
insistence on the authoritative character of General
Assembly resolutions on intervention” [Schachter
1981:3-4] and it can declare a rule and attribute it to
a source of international law [Bleicher 1969:447].

This way, the UNGA ends up producing a signifi-
cant number of resolutions and declarations which
attest the interpretation given by Member States to
the rules of law and also reflect international custom-
ary law [Shaw 2008:115]. And even if such declara-
tions do not correspond to lex lata, it is quite clear
that they define a legal situation [Asamoah 1966:19]
and are important elements of the functions of codi-
fication and progressive development of internation-
al law, which are entrusted to the UNGA [Asamoah
1966:19-23; Crawford 2012:405]*.

Therefore, such resolutions are not only declara-
tory of customary international law” but in some
cases can also be seen as an “internationally legal
instrument” to where principles need to be convert-
ed in order to make it possible for States to invoke
their respective rights® as these resolutions reflect
State “practice and opinio juris and thus giving rise
readily to an instant customary law” [Charlesworth
1987:28]. For such reasons, the resolutions adopted
by the General Assembly are recognised as a “solemn
instrument resorted to only in very rare cases relat-
ing to matters of major and lasting importance where
maximum compliance is expected™ and are, there-
fore, distinguished from recommendations [Tunkin
1966:36], which means that the consent to the text
of a declaration under the form of resolution “may

% Nicaragua v USA. Paras. 188-195.
> DR Congo v Uganda. Paras. 162, 300.

be understood as an acceptance of the validity of
the rule or set of rules declared by the resolution by
themselves™.

In this regard, the steps taken by the Member
States of the UNGA regarding non-intervention de-
veloped over the years in a way that its status as a
principle of customary international law easily be-
came clear. At the same time, the fact that non-in-
tervention was dealt with in depth in the aforemen-
tioned resolutions and that each of these were always
adopted by overwhelming majorities strengthens the
conviction about the specific acts that the peoples
consider to be a threat to their existence.

More recently, despite the dissenting voices [Lah-
mann 2020:237], the principle of non-intervention
was suggested to be expressly recognised as jus cogens
norm by an undetermined number of UN Member
States® and even though the ILC Committee decided
to limit the list to the norms that it had most un-
doubtedly designated as peremptory norms of gen-
eral international law in the past, not only it did not
deny that the principle of non-intervention holds the
status of jus cogens norm, but it also paved the way
for its recognition as such by recalling its draft Con-
clusion 23 to allow the recognition of “other possible
peremptory norms of general international law”'®.

7. Final remarks

Over the present study evidence was provided in
order to demonstrate that the principle of non-in-
tervention comprises both the use and threat of use
of force (‘intervention’) and other methods (‘inter-
ference’). Therefore, the prohibition of intervention
shall be interpreted in a broader sense rather then re-
ferring only to acts of ‘intervention’ in a stricter sense.
As we have also observed, other principles rather
than those directly enshrined in the UN Charter can
arise from the combination of elements strongly sup-
ported by State practice. In the same way, the ILC
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% United Nations Conference on Trade and Development, Proceedings of the United Nations Conference on Trade and Develop-
ment: Third Session, Santiago de Chile, 13 april to 21 may 1972 - report and annexes. Vol. |. New York: United Nations. 1973. Para.
210.

7 UN Office of Legal Affairs: Memorandum by the Office of Legal Affairs — on the use of the terms “Declaration” and “Recom-
mendation”. 1962. URL: https://digitallibrary.un.org/record/757136/files/E_CN.4_L.610-EN.pdf (accessed 10.12.2021).

% Nicaragua v USA. Para. 188.

% International Law Commission: Statement of the Chair of the Drafting Committee, Mr. Claudio Grossman Guiloff “Per-
emptory Norms of General International Law (Jus Cogens)”. 2019. URL: https://legal.un.org/ilc/documentation/english/state-
ments/2019_dc_chairman_statement_jc.pdf (accessed 10.12.2021).
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recognised in 2019 that the forms of evidence that
are able to identify a peremptory norm “are not limit-
ed to” the examples referred in Conclusion 8 and ac-
cepted that there could exist other jus cogens norms
in addition to the eight identified in Conclusion 23,
both of the draft conclusions on peremptory norms
of general international law (jus cogens). In fact, in
2006, the ILC had already affirmed that “there is no
single authoritative list of jus cogens norms™"" and
besides “the most frequently cited examples of jus
cogens norms’ it shall be accepted that “other rules
may have a jus cogens character inasmuch as they are
accepted and recognised by the international com-
munity of States as a whole”'*.

Having in mind the elements identified through-
out this study; it has to be concluded that the dynam-
ics unleashed by the Member States of the United
Nations in both the Security Council and the Gener-
al Assembly occurred in such an overwhelming way
that they must be seen as evidence of established and
substantial practice. If there were no doubts whether
the principle of non-intervention is part of custom-
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K BOMPOCY O MOHATUU
MEXXAYHAPOOHOIO OBbIYAS

BBEOEHUE. Mexoynapoonuvii  obvuaii  no-
npexcHemy ocmaemcs OOHUM U3 OCHOBHBIX UC-
MOYHUKOB MeH0yHAPOOHo20 npasa. OH Aensemcs
eHewiHeli Hopmoli 3aKpennieHus 00bIMHLIX HOPM
MmexnoyHapooHozo npasa. Bmecme ¢ mem, Hecmompst
HA 00607IbHO WUPOKOE UCNONb308AHUE MEPMUHA
«MeNOYHAPOOHDLL 00bluati», 8 HAyKe U Npakmuke
eue He 8bIpabOMano e2o obujee HayuHoe onpedese-
Hue. B danrom onpedeneHuu, Ha HAUL 83271510, 00K~
HbL HATiIMU ompaceHue Hauboee 8axcHvle NPUIHA-
KU, Xapakmepusyoujue 31mo npasosoe s671eHue.

MATEPUAJIBI I METOIbI. IOmnupuueckyro
6asy uccne008aHusi coCMAsuny MexoyHapooHvle
002080pbL U MeHOyHAPOOHble 00bI4AU, Pe30TouUL
Tenepanvoii Accambneu OOH, mamepuanv: Mexc-
dynapoonozo Cyoa OOH u Cyoa Eepasuiickozo
aKOHOMUHeckoeo cow3a, Komuccuu menoyHapoo-
HO020 npaea, Accouuauuu MmexoyHapooHozo npa-
6a. Teopemuueckoti 0CHOB0LI cmamvu AGNAOMCA
mpyovl 0me4ecmeeHHbIX U 3apYOeHHbIX YHeHbIX 6
obnacmu npasa mexoyHapooHvix obviuaes. Memo-
007102UHeCcKy0 OCHO8Y UCCIE008AHUS  COCMABUTIU
obujeHayuHvle U 4ACMHOHAY4HblE MemOoObl NO3HA-
HUA (ananuza u cunmesd, 0eOYKUUY U UHOYKYUU,
Juanexmuueckuti U CPABHUMENILHO-NPABOBOLL

Memood).
PE3VJIBTATbI MWMCCJIEJOBAHMA. Pesynv-
mamol  NPoBe0eHHO20  UCCIE008AHUS  NO3B0IU-

N NPpUtimu K HOBOMY HAY4HOMY ONpedeneHuro
MeHOYHAPOOHO020 00biuas U 060cHOBaMb NOOX00
K Knaccuguxkauuy  meioyHapooHvix — 00viuaes.
I100 mexnc0yHapoOHvim 00biuaeM KaK UCOUHUKOM
MeHOyHAPOOHO20 NPasa npeonazaemcs NOHUMAMb
Henucaxoe coenauieHue, A6nAOUeecs Hopmoti 3a-
KpensneHuss U CYusecmeosanuss O00bIMHbIX HOPM
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MeHOyHAPOOH020 NPasd, OMPANAOULUX BCEOOULYI0
Npaxmuxy 2ocyoapcme, UHbLX cyOveKmos meinoy-
HapoOHo2o npasa (0N 0KANbHOZO MeHOyHAPOO-
HO20 00bIMAS — NPAKMUKY 02PAHUYEHHO20 HUCTA
eocyoapcme), NPU3HAHHYI0 6 Kauecmee NPasoBoLL
HOpMbL, pezynupyemoe MeHOYHAPOOHbIM NPABOM
u obecneuusaemoe NPUHyOUMenbHOU Cunoli cy6o-
eKmos Mex0yHapooHoeo npasa, O KOMOPbIX
MeHOYHAPOOHbITI 00bIatl SBAAEMC 10PUOUUECKU
obs3amenvHvim. Mexn0yHapooHvle 0bvbiuau umerom
HECKOIbKO PA3HOBUOHOCIEL! U UX MOXCHO K8AnuPu-
Uuposamv no pasauuHvIM 0cHosanusm. Ilpu amom
HA00 YHUMbIBAMD, YMO 6 0CHOBE MEHOYHAPOOHO20
06viuas nexam o0viuHvle HOPMbL MeHOYHAPOOHO20
npasa. VIx xapaxmep, Kax npasuso, npeoonpeoesns-
em pasHo8UOHOCIU MeXOYHAPOOHBIX 00bI4aes.

OBCYJXIEHUE WM BBIBOIDbI. B ocxosy pac-
CYHOeHUTI NOTIONEHVL: NPUHAOTIEHHOCHb MENOYHA-
POOHO020 00bI4ASA K HENUCAHOMY UCTNOUHUKY MeHOY-
HAPOOHO20 NPasa; HeoOX00UMOCMb  PA30envHO20
UCNONIb30BAHUST MEPMUHA «MEHOYHAPOOHDILL 00bI-
uati» U MepmMuHa «00bIMHAT HOPMA MeHOYHAPOO-
HO020 NPaea»; HAIUHUE CONACUMENILHOL NPUPOOLL
MeHOYHAPOOH020 00bIHAST; YUem I0PUOUUECKOL CUTbL
MeHOyHAPOOH020 00bIHAS 8 OMHOUEHUU PASTUMHO-
20 cocmasa cy0veKmos npasoomHoueHutl, 003a-
MebHOCMU MeNOYHAPOOH020 00bIMAS OIS CBA3AM-
HBIX € €20 NOMOUABIO 20CYOAPCING; HEB03MONCHOCb
paccmompenus npovecca Popmuposanus memoyHa-
POOHVIX 00bIMAEE KAK UCTOUHUKA MeNOYHAPOOHO20
npasa, ezo OanvHeiiuiezo PYHKUUOHUPOSAHUS Oe3
yuema 0cobeHHOCHEl CO0ePHAUUXCT 6 HEM HOPM;
Hanu4ue 06YX37IeMeHMHOL CMPyKmypvl HOPMbL,
codepcauseticss 8 MemOyHAPoOHOM obviuae; ydem
BO3MONCHOCHU  Pe2yTUPOBAHUS  MeHOYHAPOOHBIM
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npasom nopaoKka 3aKnoueHus, 0elicmeus u npexkpa-
UieHUS 0etiCBUsT MeNOYHAPOOHO020 00bI4As.

KITIOYEBBIE CJIOBA: mexoyHapooHoe npaso,
MeNOYHAPOOHbIE OMHOUIEHUST, UCTNOYHUKU MeNHOY-
HApPOoOH020 Npasa, obviuHble HOPMbL MeHOYHAPOO-
HO20 Npasa, mMeioyHapoOHvlil 00biail, MeinoyHa-
pOOHOoe 00biuHOe NPaso, NpPaso MeioyHAPOOHbIX
06vi1aes, Mex0yHAPOOHAS NPAKMUKA
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TO THE QUESTION OF THE CONCEPT
OF INTERNATIONAL CUSTOM

INTRODUCTION. International custom still remains
one of the main sources of international law. It is an ex-
ternal form of consolidation of customary norms of inter-
national law. At the same time, despite the rather wide
use of the term "international custom”, its general scien-
tific definition has not yet been developed in science and
practice. This definition, in our opinion, should reflect the
most important features that characterize this legal phe-
nomenon.

MATERIALS AND METHODS. The empirical base of
the study was international treaties and international
customs, resolutions of the UN General Assembly, mate-
rials of the International Court of Justice and the Court of
the Eurasian Economic Union, the International Law
Commission, the International Law Association. The
theoretical basis of the article is the works of domestic and
foreign scientists in the field of the law of international
customs. The methodological basis of the study was gen-
eral scientific and particular scientific methods of cogni-
tion (dialectical method, methods of analysis and synthe-
sis, deduction and induction, and comparative legal
method).

RESEARCH RESULTS. The results of the study made
it possible to arrive at a new scientific definition of in-
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ternational custom and substantiate the approach to
the classification of international customs. Under in-
ternational custom, as a source of international law, it
is proposed to understand an unwritten agreement,
which is a form of consolidation and existence of cus-
tomary norms of international law, reflecting the gen-
eral practice of states, other subjects of international
law (for local international custom, the practice of a
limited number of states), recognized as a legal norm,
regulated by international law and enforced by the
subjects of international law, for which international
custom is legally binding. International customs are of
various varieties and can be classified on various
grounds. At the same time, it should be borne in mind
that international custom is based on the usual norms
of international law. Their nature, as a rule, predeter-
mines the varieties of international customs.

DISCUSSION AND CONCLUSIONS. It is proposed
to put as the basis for the course of reasoning: the belong-
ing of international custom to an unwritten source of in-
ternational law; the need to separate the use of the term
"international custom" and the term "customary rule of
international law"; the presence of the conciliatory nature
of international custom; taking into account the legal

MocKoBcKMii XKypHan mexayHapogHoro npasa - 1 « 2022



Yuri S. Romashev

ISSUES OF THEORY OF INTERNATIONAL LAW

force of international custom in relation to the different
composition of the subjects of legal relations, the binding
nature of international custom for the states associated
with its assistance; the impossibility of considering the
process of formation of international customs as a source
of international law, its further functioning without tak-
ing into account the peculiarities of the norms contained
in it; the presence of a two-element structure of the norm
contained in international custom; taking into account
the possibility of regulation by international law of the
procedure for the conclusion, operation and termination
of an international custom.

1. BBenenne

©XKIYHApOJHBIN 00ObIYall 3aHMMAeT 0CO-

60e MeCTO B IIPaBOBOM peryIMPOBAaHNN

MEXTOCY[JapCTBEHHBbIX OTHOUIeHu. OH
CBITPa/l BO)KHYI0 PO/Nb B IIpOLiecce 3apOXK[eHM,
BO3HMKHOBEHNSA U PasBUTUA IpaBa KakK TaKoBOro'.
[ToHATME MEXIYHAapOJHOro OObIYass HepaspbIBHO
CBA3aHO C 00LIMM MeX/JYHAPOJHBIM IIPAaBOM, Ha YTO
HEOJJHOKPATHO YKa3bIBa/IOCh B pelIeHNAX Mexmy-
HapopHoro cyma OOH, poxymentax Kommccun
MeX/JYHapOJJHOTO IIpaBa ¥ JOKTPUHE MEXYHAPOJ-
HOTO IIpaBa. B HacTosIlee BpeMs MeX/YHapOIHBII
06bI4ail O-IPeXXHEMY SABJIACTCSA ONHIM 13 6a30BBIX
VICTOYHVKOB MeXJIyHapomHoro mpasa. CoBpeMeH-
Hasi POJIb MEXIYHApOJHOTO 00bIYas COCTONUT B TOM,
4TO OH NIPOJO/DKAET OCTABAThCSA OCHOBHBIM, HApAAY
C MEXJIyHapOJHBIMM KOHBEHIVAMM, MCTOYHUKOM
MeX/JYHapOJHOTro IpaBa. Bo B3anmozeiicTBuy, B3a-
VIMOJJOTIO/THAEMOCTY 9THX JABYX OCHOBHBIX MCTOY-
HJMKOB MEX/[YHApOJHOTO IIpaBa 00ecredynBaioTCs
ero crepxxHeBble QyHKuMu [BpuierkanuH, Kamnam-
KapstH 2013:53].

Pabora mno kopudUKALMY MEXTYHAPOTHOTO
IpaBa, MHUIMMpoBaHHasA Komuccueit MexxpyHapoy-
Horo npasa (KMII) Opranusanyn O6benuHeHHbIX
Harmit B cepepuHe jBajLiaToro Beka, u becrpere-
JIEHTHBIII POCT 4NC/Ia JJOTOBOPOB B MEX/YHAPOAHBIX
OTHOIIEHMAX He YMEHBIIWIN BaXHOCTb MEXIyHa-
POIHOro 06bIYas B MeXXIyHaponHOM npase [Guliyev
2017:48]. ITo psAxy BaXKHBIX BOIIPOCOB 3TO OCHOBHOJ!
croco6 MexxpyHapopgHoro perymuposanus [Hakimi
2020: 1488]. BmecTe ¢ TeM MeX[yHapOIZHBIN OOBI-

KEYWORDS: international law; international rela-
tions; sources of international law; customary norms of
international law; international custom; customary in-
ternational law; law of international customs; interna-
tional practice
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https://doi.org/10.24833/0869-0049-2022-1-27-37
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Yail — CaMblli IPOTUBOPEYUMBDIN UCTOYHUK MEXTY-
HapopHoro 1paBa [Petersen 2017:357]. Oto ompe-
Jie/iAeTCsl PasMYHBIMM B3IJIAAMY Ha IIPAaBOBYIO
IPYPORY MEXYHAPOJHOTO 00bIYast, €r0 CTPYKTYPY,
0COOEHHOCTAMM ero pOpMUPOBAHVIS, PYHKIMOHNU-
POBaHMA U IPABOIPYMEHEHIS.

MesxyHapOoHbIl 00bIYail ABIAETCSA Pe3y/IbTa-
TOM €CTeCTBEHHOTO MICTOPMYECKOTO IPOoIiecca, BO3-
HJKAeT B XOfje IIPaKTUKM U OTPaXkaeT 0O'beKTUBHbIE
peammu pasButyA obmectsa. CyljecTByeT TOYKa
3peHNUA OTHOCUTEIBHO CTUXUITHOCTI €0 06pa3oBa-
HMA, OTCYTCTBUM KaKOiI-TMOO OpPraHM30BaHHOCTH,
YIIOPAOYEeHHOCTI JaHHOTO IIpolecca. Bmecte Tem
CYIeCTBYeT MHEHMe, YTO 0OBIYHOE MEXYHAPOTHOE
IpaBo MOIJIO OBl pa3pabaThIBaTbCA FOCYAAPCTBAMM
IVTAHOMEPHO ¥ Ile/IeHalpaBIeHHO, 4YTOOBI Oosee
OIlepaTMBHO pearnpoBaTb Ha KOHKPETHbIE HOBBIE
BBI3OBBI B MEX/YHAPOJHOM IUIaHe, B 0OCTOATENb-
CTBaX, KOIJ]a MJIOBEPOATHO, YTO MEX/YHAPOIHBII
JIOTOBOP MOXeT ObITh pa3paboTaH B HEOOXOAMMOe
BpeMs 1A pelleHns crosAumx npobnem [Campbell
2018:565].

HecmoTps1 Ha TO, 4TO TEPMUH «MEXIyHAPOHbII
06bI4ail» MCIONb3YeTCs B HAYYHOM 000pOTe 1 TIpa-
BOBOI1 IIPAKTHKe JOBOIBHO JUIUTEIbHOE BPeMs, 10
CUX IIOp He BBIPabOTaHO ero obliee Hay4HOE OIpe-
fieneHye. B oTmdme 0T MeXXIyHapOIHOTO Or0BOPA,
HeT e[MHOTO IIOHMMaHMsA, KAKOBa CTPYKTypa MeX-
JlYHapOJTHOTO 00bIYas 1 ero o01IMe OTINYUTe/IbHbIE
npusHaku. [Ipu aToM GopMymMpoBKa JAHHOTO II0-
HATYA M €r0 3HAaueHMe pas3/NyaloTcs He TONMbKO B
TEOPeTUYECKIUX UCC/IE[OBAHNAX, HO U B PA3/IMYHBIX
IPAaBOBBIX CUCTEMAX, B Pa3HbIX CTPaHaX eMy OTBO-

' LWammacosa J1.P. MexayHapoaHo-npaBoBoii 06bluali B COBPeMEHHOM MeXyHapoAHOM npase. [IncC. ... KaHA. lopug. HaykK.

M. 2006.C. 16, 17.
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BOMPOCHI TEOPUWN MEXOYHAPOOAHOIO MPABA

10.C. PomalueB

IUTCS HeOoAMHaKoBass ponb’. B HayuHbIx paborax
U y4eOHOII nuTeparype, Kak IPaBUIO, HOAPOOHO
flaeTCA MUIIb O0IIas XapaKTepUCTMKA MeXIyHa-
POIHOro 00bIYast, HE COIPOBOXKaeMasi ero 00IuM
omnpeyeneHneM. Bmecte ¢ TeM OT/e/lbHBIE aBTOPBI
HPeAIPYHMMAIOT TONIBITKM BBICKa3aTb CBOE MHe-
Hue 1o maHHoMmy Bompocy. Tak, JI.P. Illammacosa
MEXIYHapOJHO-IIPaBOBOIT 00bIYall paccMaTpuBaeT
KakK (opMy 3aKpeIIeHNs HellMCaHOl HOPMBI ITPaBa,
yCTaHAB/IMBAOLIE/ IPABUIO IOBEJEHNS, CIIOXKMIB-
IIeecsi Ha OCHOBE €VIHOO0OPa3HOIl IPAKTUKY CYOb-
€KTOB OOLIECTBEHHbIX OTHOILIEHWII, CAHKL[IOHNPO-
BaHJe KOTOPOTO CO CTOPOHBI TOCYAApCTBa MPHUAET
eMy IOpUANYEeCKYI0 o0s3arenpHOCTH’. OfHAKO Ha
IPaKTHMKe HEPEIKO JIe/IAI0TCA CCBUIKM Ha ITYHKT «b»
c1. 38 Craryra Mexxnynapopsoro Cyma OOH, co-
IJIACHO KOTOPOMY IIPM PacCMOTPEHMM TNepeaHHbIX
nanHoMy Cyqy Ie/ OH IIpUMeHsAeT MeX/YHapOIHBII
00bIvall «KaK JI0Ka3aTeNbCTBO BCeoO1Ielt TPaKTHUKY,
IIPM3HAHHOI B KauecTBe IIPAaBOBOJ HOPMbI». IJTa
bopMynIupoBKa, HECMOTPS Ha ee IPaBOBOI Xapak-
Tep, JOBOJILHO YaCTO NIPUBOANTCA Kak oblee ompe-
JiefieHyie MeXAyHapogHOro o6br4as. OgHAKO OHO He
OTpaXkaeT BCe XapaKTEPUCTUKYM MEXJYHApOJHOTO
06bI4ast KaK MCTOYHMKA MEK[YHApOJHOTO IIpaBa.

2. OcHOBHBIE CYIIHOCTHbBIE€ CTOPOHBI MEXKTY-
HapoaHOro oObryas

[lns BBIpabOTKM OOIIIETO OLpenesieHNns MEeXAY-
HApOJHOro O0ObIYasi, HA HAII B3I/, HEOOXOZMMO
00paTuTbCA K €ro IpaBOBOM HPMPOJE, BHEIIHUM
IPM3HAKAM M CTPYKTYpe, IIOKa3aTb €r0 pasHOBMUJ-
Hocty. [Ipy aToM HeT HeoOXOEMMOCTH HOAPOOHO
paccMaTpuBaTh CaMmble PasIM4YHbIE CTOPOHBI (Op-
MUPOBaHUA U (QYHKIMOHUPOBAHUA MEXIYHApPOJ-
HOro o6Obryast. s peleHms DaHHON 3ajjadi, Kak
HaM IPeJCTaB/IAeTCA, BXKHO OOpaTUTh BHMMaHMeE
Ha ero Hambosee Ba)KHbIe U CYLIHOCTHBIE CTOPO-
HbL. OTO HMCKO/IBKO HEe YMajIAeT BaXHOCTb APYIUX
CTOPOH ME@X/YHapOZHOT0 00bI4ast, KOTOpble BeCbMa
00CTOATENIBHO MCC/IEOBAHDI Y, HECCOMHEHHO, OYAyT
B Ja/IbHEIIEM PACCMOTPEHBI B OTE€YECTBEHHON U
3apy0e>KHOII MeXXIYHAPOJHO-IIPABOBOJI HAYKe.

OpHa U3 HepBBIX NpoOIeM, ¢ KOTOPOIl 31ech
Cpa3y MOXXHO CTOJIKHYTbCA, — 3TO JOBOJIBHO 4Ya-
CTOe MHOTOIUIAHOBOE JICIIO/Ib30BaHMe TepMIHA

2 [llammacosa J1.P. Yka3. cou. C. 40.
3 Tamxe.C.41.

«MEXIYHapOJHBII 00bIYail» 1 0003HAYEHNUE C ero
IIOMOIIBI0 KaK MCTOYHMKA, TaK U HOPMBI MEXY-
HapopgHoro npasa. C.B. UepHudeHnko, ykas3biBas Ha
[lAHHYI0 IpOo6/IeMy, IOACHSA, 4TO, CTPOTO TOBOP,
MEXIYHapOJHBII 00bI4ail — popma CyIecTBOBAHMS
OIpeJie/IeHHON KaTeropuy HOPM MEK[yHapOJHOTO
IpaBa, MX UCTOYHUK, & COfleP>KaHNe MEXyHapOy-
HOTO0 00bIYast — HOPMBI MEXXIYHApORHOro mpasa. OH
myca, 94To GopMa 1 CofiepKaHme MeXTYHaPOTHBIX
00bIyaeB Kak ObI CTINTDI, HEPA3PbIBHO CBSI3aHBI IPYT
¢ apyrom [Yepuuyenxo 2014:142, 143]

Ha Hamr B3rmaj, 6omee KOPPEeKTHBIM AB/IAETCA
pasjieibHOE JICIIO/Nb30BaHME TEePMUHA «MEXIyHa-
pOIHBI O0OBIYall» M TepMMHA «OOBIYHAs HOpMa
MEX/TYHAPOJHOTO IIpaBa». ITO IO03BOJISIET M36€KaTh
HyTaHUIBl B (PYHKUMOHATbHOM 3HAYEHUM OTUX
IPaBOBBIX ABJICHNUIT, METOLONIOTNYECKN NTPABUIBHO
BBICTPOUTD PACCY KAEHVIA.

3aMeTuM, 4TO B MEXIYHAPONHBIX JOKyMEHTax
Yl HayYHBIX TPYHAX, HAPAAY C TEPMMHOM «MEXIY-
HapOJHBI 00bIuail» (international custom), 3akpe-
IJIEHHBIM B II. «b» cT. 38 CraryTa MeXXjyHapogHOro
Cyma OOH, g1 0603HaueHVsI JAHHOTO MCTOYHMKA
MeX/JYHapOJHOTO ITpaBa UCIIONb3YITCA CaMble pas-
JIMYHBIe HaMMeHOBaHMA. Tak, MOXKHO BCTPETUTD, Ha
Halll B3IJIAM, HEeyfjauHoe JCIO/Nb30BaHMe A1 060-
3HaUeHMA JJAHHOTO MCTOYHMKA MEXK[YHAapOJHOTO
[paBa TEPMIMHOB «MeXIYHApPOXHOe 0OBIYHOE TIpa-
BO» (international customary law) B Pesomonumu Te-
HepanpHoit Accambrenn OOH ot 20 mexabps 2018 .
O BBIABJICHN) MEXJYHApPOZHOTO OOBIYHOrO IpaBa’
(manee — Pesomonmsa A OOH 2018 r.0 BeIABIEHNN
MeX/JYHapOJHOTO OOBIYHOTO IPaBa), «IIpaBO HAPO-
noB» (the law of nations), «o61ee MeXTyHAPOTHOE
npaso» (general international law).

B ocHOBY 06111€r0 OIpesienieHys MeXXIyHapOIHO-
ro o6bIvas, IO HalleMy MHEHMIIO, HeOOXOAMMO IIpe-
JKJIe BCETO MOJIOKUTD €T0 OTHECEHNUE K UCHIOYHUKAM
MeHOYHAPOOH020 Npasa.

Bomnpoc o ¢opmanbHOI OnpeseNeHHOCTH, Kak
U3BECTHO, AB/ACTCA K/IIOYEBBIM, CIELMpUYecKNM
M HeOoOXO[VIMbBIM CBOJICTBOM MEX[YHApOJHOTO
npasa’. B opumueckoll Hayke TPagMLMOHHO IIOf
VICTOYHVKAMU IIpaBa IPVHATO NOHMMATh BHEII-
Hye (OpPMBI, B KOTOPBIX BbIP@KEHA Ta WM VHAaA
IpaBoBas HOPMa, TO €CTh MICTOYHMKY IIpaBa — 3TO
VICXOZAIINE OT FOCYAAPCTBA MIN IIPYU3HABaeMble UM

4 UN:Resolution adopted by the General Assembly on 20 December 2018“Identification of customary international law”. URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/457/41/PDF/N1845741.pdf?OpenElement (accessed 21.12.2021).
5 Jlykawyk U.N. MexodyHapooHoe npaso. Obwas yacme. Yae6Huk. M.: BEK. 1996. C. 9.
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odunMaabHO JOKYMeHTaIbHble (GOPMBI BbIPaXKEHMS
¥l 3aKpeIUIeHNsA HOPM IIpaBa, IPUAAHNA UM I0PUAN-
yeckoro u obmeo6g3arenbHoro 3HadeHns [Ouka-
cosa 2019:90]. I'M. [lann/IeHKO MOZYEPKUBATI, YTO
BceoOlIee IIPM3HAHME MOTy4MIa TOYKA 3PeHMs, CO-
IJIACHO KOTOPOil HOPMBI MEXJYHApPOZHOTO IIpaBa
HPEACTAB/AIT c000il HEOOXOAMMYI0 BHYTPEHHIOK
dopMy cyllecTBOBaHMA MEX[YHApOJHOTO IIpaBa,
BHEIIHel! JKe ero opMoil CUNTAIOTCSA MCTOYHVUKM
MeX/JYHapOJHOTO IIpaBa. VICTOYHUK IpaBa B 0puU-
JVIYEeCKOM CMBIC/IE PAaCCMATPUBAETCA KAaK BHEIIHAA
dopMa 3aKperieHns, BhIPaXEHUA WIN CYIeCTBO-
BaHVA IPUHATBIX TOCYJAPCTBAMI IIPABOBBIX HOPM
[Janmnenko 1988:8]. JI.P. IllammacoBa mpepjaraeT
IOJ MCTOYHMKOM IIpaBa IOHMMAaTb GOpMY 3aKpe-
IVICHUA ¥ TIPOSIBIEHVS COflepyKaHUsA HOPM IIpaBa,
XapaKTepU3YIOI[YICA ONpefe/IeHHbIMI CIIOCOoOaMu
cospanus®. C.B. UepHuueHKO Takxe yTBep>KHa,
YTO VICTOYHMKAMV MEXJYHapOTHOTO IIpaBa ABJIA-
10TCs1 GOPMBI, B KOTOPBIX OHO BOIUIOLIAETCH, CyIIe-
ctByeT. OHM HPEACTABIAIT c060J1 BHEIIHIOW (UK-
CallMI0 Pe3y/IbTaToOB NPAaBOTBOPYECKOTO IIpoLiecca
B MEXTOCYHapCTBEHHOI cepe U OTPaKaioT CIIel]-
uduky aroro mporuecca [Yepuudenko 2014:38]. Ta-
KUM 00pa3oM, MeX/YHApOAHBIT 00bIYaii AB/IsAeTCs
BHelIHell GOpPMOIl 3aKpeIieHNs], BBIPaKeHUs VIN
CYyIIeCTBOBAHVA OOBIYHBIX HOPM MEX[[YHApOHOTO
npaBa. [103TOMY, KaK yKa3bIBalOCh BBIIIE, VCIIONb-
30BaHIe TEPMIHA «MEXIYHAPOHbII 00bIYai» I
0003HaueHVsI Kak (GOPMBI, TaK U COIEP>KaHUA pe-
3y/IbTaTOB OOBIYHOTO HOPMOOOpa30BaHNs, HA HaIl
B3IVIAJ, AB/IACTCA HE COBCEM KOPPEKTHBIM.
[IpaBoBasg mpupofa MeXIYHAPOIZHOIO OObIYas
OIpefieNAeTCs TPEXK/ie BCEro ero COITTACUTETbHBIM
XapakTepoM. VICTOYHMKM MeXTYHapOZHOTO IpaBa
HPENCTAB/IAIT CO00J KOHEYHbII pe3ynbTaT IMpo-
Iecca COINIacOBaHMA BOJIb CYOBEKTOB MEKYHAPOJ-
Horo npasa [[IImaToBa, 3onmoTapesa 2019:22]. Ecn
TOBOPUTH O IPaBOBOIL cepe, TO CYOBEKTBI MEXK/Y-
HapOJIHOTO TIpaBa OCYIeCTBIILAIT COBMECTHYIO Jies-
TEIbHOCTb Ha MEX/JYHAPOJHOI apeHe TOIbKO JIMIIb
C X OOIIIero cornacys, 3aKperyIeHHOTO B IIPaBOBOI
dopme. IIpn sTOM Takoe cormacue MOTyT JaTh fiBa
uu 6oree Cy6beKTa MeX/JYHapOIZHOTO IIpaBa OTHO-
CUTEIbHO HOPM, COIEPKAINXCS B 3TOM VICTOYHMKe
MeX/yHapogHoro npasa. [IpuoputeTHoe 3HaueHMe
IPY 3TOM OTBOJUTCA TOCYAAPCTBAM KaK OCHOBHBIM
cy0beKTaM MeXyHapopiHoro mnpasa. B Pesomorym

¢ LWammacosa J1.P. Ykas. cou. C. 22, 23.

A OOH 2018 r. 0 BBIABIEHUN MEXIYHAPOLHOTO
00BIYHOTO IpaBa OTMeYEHO, YTO TpebOBaHME Ha-
uyA BceoOlleil MPaKTUKM KaK KOHCTUTYTHBHO-
ro 9/IeMeHTa MEeXJYHAPOJZHOTO OOBIYHOTO IIpaBa
(MexxpyHapogHOro o0brvyast. — [Ipum. agm.) npexpe
BCEro OTHOCUTCSA K IPAKTHKe TOCYAAPCTB, KOTOpas
CrIocoOCTBYeT (OPMMUPOBAHUIO VIV BBIPAKEHUIO
HOPM MeX/YHapOJZHOTO OObIYHOro mpasa’. Bme-
cre ¢ TeM Ipy (GOPMUPOBAHNMU MeXAYHAPOIHBIX
06bl4aeB BaXKHYI0 PO/Ib UIPAaeT TAKXKe IIPAKTUKA
MEX/YHAPOJHBIX MEXIIPAaBUTE/IbCTBEHHbIX Opra-
Hy3anuit. OHa CKIafibIBaeTCsA Kak B MX OTHOIICHN-
AX C TOCYAApCTBAMM, TaK ¥ C MHBIMU CyOBeKTaMu
MeX/YHapOJHOro IpaBa. Ee MOXHO BCTpeTUTb 1
B OTHOIIEHMAX MEXJY CaMUMMU MEXIYHapOJHbIMM
OpraHM3alVsAMMU. B JOKTpMHE MEXIyHapOJHOTO
IpaBa MOTy4MIa PacIpoCTpaHeH)e TOYKA 3pEeHNM,
4TO MEX/JYHAPOJHbIE OPTaHM3ALMU MOTYT BHECTH
¥ BHOCAT HEIOCPENCTBEHHBI BKJIAJ, B CO3JaHMe
MeXyHapogHoro o6brqHoro mpasa [Daugirdas
2020:2003]. K gpyrumM cyObekTaM MeXyHapOLHO-
ro IpaBa, MPUMEHNUTEIBHO K OOBIYHOMY HOPMOO-
Opa3oBaHMIO, IIOKA ellje CKeNTUYeCKoe OTHOLIEHNe,
BUAVMO, BBUJly MJIOUYMC/IEHHON VX TIPAKTUKY KaK
OCHOBBI (POPMMPOBAHVS OOBIYHOV HOPMBI MEX[Y-
HapOJJHOTO IIpaBa.

KoHuenums cornanenns Kak croco6a co3ganmsa
HOPM MEXJYHapOJZHOTO IIpaBa CTaja pacHpoCTpa-
HEHHOJ B COBETCKOJ, a HbIHE B OCHOBHOM COXpa-
HUIACh B POCCUIICKON NOKTPMHE MEXIYHAPOLHOTO
npaBa. CornacHO BbIPaOOTaHHOI IIO3ULMY, B YC-
JIOBYAX CYLIECTBOBAHNMA Ha MEX[YHapOJLHON ape-
He CYBEPeHHbIX TOCYJapCTB OCHOBON CO3[aHMA
IOPUANYECKMX HOPM, 00A3aTelbHBIX JIA 3TUX TO-
CYZIapCTB, MOXKET OBITh TOIBKO COITIALIEHUE MEX/Y
Humu [[lannnenko 1988:12]. CospaHHble B pe3yib-
TaTe MeX/JYHapOJHOTO IIPaBOTBOPYECTBA, 3TU HOP-
Mbl BBIP@XAKOT COITIACOBAHHOE BOJIEV3bABICHNE
rocygapcts [Bouterkannu, Kamamkapsu 2012:78].
XoTs B 3apy0OeXHON [OKTPMHE MEXKIYHapOJHOTO
IpaBa JIOBOJIBHO YacTO MOXXHO BCTPETUTb U MHBIE
TOYKM 3PEHNUA.

Korza mpaBuio noseenus kak npoobpas 6yzny-
Ieil JIOKA/IbHOI MU BCeobiiell 0OBIYHOII HOPMBI
MeX/YHApOJHOTO IIpaBa, HauMHaeT GOPMUPOBATD-
CA BO B3aMMOJIEVICTBUY JBYX TOCYAApCTB, TO OHM
JIAI0T COITIACKe O €r0 IPYMEHEHUM B OTHOLICHUM
npyr apyra. Tperbu rocymapcrsa, IpPUCOENVHAIO-

7 UN:Resolution adopted by the General Assembly on 20 December 2018“Identification of customary international law”. URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/457/41/PDF/N1845741.pdf?OpenElement (accessed 21.12.2021).
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I1ecs K TaKoil HopMe, TaKKe JAI0T CBOe COITIacue ¢
IaHHOI1, MIOKa ellle JIOKAIbHO HOPMOIL. ITO CBOET0
pOZia aHAJIOT IPUCOEANHEHNA K OTKPBITOMY MEXY-
HapOHOMY JIOTOBOPY.

CornacurenbHasd IPUPOAA  MEXTYHAPOTHOTO
00bIYasi MOATBEP>KAAETCS CTIOXKMBILEIICS OOBIYHON
HOPMOJI MEX/JYHapOIHOIO IIpaBa, 3aKpeIIAolel
IPaBO IOCYAApCTBa, HE COITIACHOIO ¢ (OpMUpYIO-
1jeiicss 0OBIYHOI HOPMOJT MEXYHAPOJHOTO IIpaBa,
IPOTECTOBATh IPOTUB Hee, YTOObI He ObITH CBS-
3aHHBIM ee HoMoXeHUAMHU. MexpyHapopubiii Cyp,
OOH mopTBepayI CyliecTBOBaHNE HOPMbBI 00bIY-
HOT0 HOPMOOOPa30BaHNA, 3aK/IIYAIOIIEIICS B TOM,
YTO TOCYHapCTBO, HACTONYMBO IIPOTECTYIOlee
IPOTUB MPAKTYUKHU [PYTUX TOCYAAPCTB, HE CBA3AHO
BO3HUKIIE B pe3y/IbTaTe 3TON MPAKTUKM OOBIYHON
HopMmoit®. Ha Haur B3I, o00s13aTeIbHOCTD 00BIY-
HOJI HOPMBI MEX/YHApOJHOTO IpaBa I CBSA3aH-
HBIX €10 TOCYHApCTB — 3TO CIOXMBIIAACA 00Ias
006bIYHAsA HOpMa MEXYHAPOJTHOTO IIPaBa, II03TOMY,
TaK Ke, KaK I B OTHOLICHUV MEeXTYHapPOIHBIX J10-
rOBOPOB, MOKHO YC/IOBHO TOBOPUTD 00 y4aCTHMKAX
MeX/JYHApOJHOTO 00bI4asi, Olpefe/nas TeM CaMbIM
KPYT CyOBEKTOB MeXYHAPOIHOTO TIPaBa, A/ KOTO-
PBIX 0OpUAMYECKY 0053aTe/IbHBIM ABJLACTCA MEXKY-
HapOJHBII 00bIYalL.

OpHOI 13 OTIMYNUTENbHBIX 0COOEHHOCTEN MEX-
LYHapOZHOTO 00bI4ast Kak GpOpMbI CyI[eCTBOBAHMS
IPAaBOBBIX HOPM ABJIAETCA TO, YTO, B OT/IMYME OT
JIOTOBOPHBIX HOPM, KOTOPbI€ 3aKPEIIAI0TCA B INCh-
MEHHOM BHJie B TEKCTe JOTOBOPa, CITyXallero ou-
Ma/IbHOI (POPMOI UX CYIeCTBOBAHMS 1 BbIpaXke-
HIsA, 00BIYall He MMeeT OUINaTbHOI MIChMEHHO
¢dopmynuposku [[lanunenko 1988:35]. B joxrpune
MeX/JYHapOJHOTO IIpaBa CIOKUIOCH 001Ilee MHEHMe
0 MeXJIYHapOIHOM OObIYae KaK O COI/NALIeHNN, He
VIMeIoIeM MJMCbMEHHO (OpPMBI, HEMMCAaHOM CO-
rramennn. To, 4To GopMyIMpoBKM 0OBIYHBIX HOPM
MeX/JYHapOJHOTO IIpaBa MOTYT HAaliTI OTpaKeHMe B
Pa3IMYHOTO POJia JOKYMEHTaX Kak IIPaBOBOTrO, TaK
¥ HETIPaBOBOT'0 XapakTepa (B oduimaabHbIX y6/1u-
KalVAX, IPaBUTENbCTBEHHBIX IOPUAIIECKIX 3aK/TI0-
YeHMAX, AMIVIOMATIYECKOil MepPeIycKe, pelIeHnax

HAIlMIOHA/IbHBIX CY/IOB, JOTOBOPHBIX IOJIOXEHIAX
u f1p.”), He MOXKET M3MEHUTb IIPABOBOI NPUPOHIBI
MEXIYHapPOJHOTO 00bIYasi.

Cnegyer o0paTuTb BHVMMaHME Ha HEKOTO-
poe TepMUHONOTMYECKOe pas3juuye B BOIPO-
cax HOpMOOOpa3soBaHM:A, CBA3AHHBIX C MEXY-
HapOJHbIM  JIOTOBOPOM M  MEX/YHapOJHBIM
o6braaeM. Tak, IosAB/IeHNe MEXAYHAPOTHOTO JIOTO-
BOpa MMEHYeTCH «3aKJIIYeHMEM MEXYHapOJHOTO
foroBopa». B cBO0 ovepenb, IOAB/IEHNE MEXIY-
HapOJHOro 00b4ast — «(pOPMUPOBAHMEM MEXLY-
HapOIHOr0 00bIYasd», TaK e, KaK M B OTHOLICHUM
¢dbopMupoBaHMA 0OBIYHO HOPMBI MEXK/[YHAPOLHOTO
paBa.

PaccMoTpeHne MeXyHapOJHOro oObIYas He-
BO3MOXXHO 0e3 HaloMHAKIIMX ero HopM. [TosTomy,
HeCMOTpsl Ha pasnmure Mexnay ¢opmoit n comep-
)KaHIeM MeXIYHapOJHOro 0Oblyas, B OCHOBE €ro
OIpefie/ieHNs, Ha Halll B3IJIAML, HO/DKHO OBITH IOJIO-
JKeHMe, YTO 3TOT MCTOYHUK MEXYHAPOITHOTO IIpaBa
ABAeTCA GOPMOI 3aKPEIIeHNS 1 CYIeCTBOBAHNIA
OOBIYHBIX HOPM MEX/JYHapOJHOTO IIpaBa, OTpa-
JKAIOIIMX BCEOOILIYI0 NPAKTUKY TOCYHAPCTB, VIHBIX
CyOBEKTOB MEX/[yHapOZHOTO IpaBa (J/Is JIOKa/lb-
HOTO MEXIYHapOIHOIO 00bIYas MPAaKTUKY OrpaHN-
YEHHOTO YJC/Ia TOCYAAPCTB), IPU3HAHHYIO B Kade-
CTBE IIPaBOBOI HOPMBI.

[Ipesxpe Bcero, 3pech CIefyeT OCTAaHOBUTBHCSA
Ha CTPYKType OOBIYHOJ HOPMBI MEX[YHApOJHOTO
npaBa. B JOKTpMHe MeXIyHapOJHOro IIpaBa Cy-
IIECTBYIOT Pa3MyYHble TOYKM 3PEHMA OTHOCUTENID-
HO JIQaHHOTO BOIIpoca. JJOKTpMHa/IbHble B3I/LA/bI Ha
¢dbopMupoBaHue MEXIYHAPOJHOTO OObIYast [eMOH-
CTPUPYIOT IIMPOKWII CIIEKTP TEOPeTUYECKUX T03M-
uwit [Arajarvi 2017:32]. Bmecte ¢ TeM npeo6nmaza-
IOLIelT CTAHOBUTCA METOROJIOTYA JABYX3/IEMEHTHOTO
HOJXOa, JBYX9/IEMEHTHOM CTPYKTYPBI OOBIYHO
HOPMBI MeXJyHapopHoro mpasa'’. B ormmune ot
HOAXO/a, IPUHATOr0 AccoLyanyeii MeXJyHapoy-
HOTO IpaBa B ee 3asABJICHMU O IPUHLVIAX, IIPU-
MEHUMBIX K (OpMMPOBaHMIO 06IIero O0OBIYHOTO
MexayHapogHoro mpasa 2000 r.", rie cyuecTBeHHO
IIpeyMeHbIIaeTCcsA ponb opinio juris, Komuccusa Mex-

& International Court of Justice: Fisheries Case. Judgment of 18 December 1951. - .C.J. Reports. 1951.P. 131.

® UN:Resolution adopted by the General Assembly on 20 December 2018“Identification of customary international law”. URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/457/41/PDF/N1845741.pdf?OpenElement (accessed 21.12.2021).

1 Cm.: [BoinerkaHuH, KanamkapsaH 2012:78-89; OaHuneHko 1988:64-124; Nlykawyk 1997: 221- 235; Tonctbix 2017:17-20;
Roberts 2001:757], a Takxe Manbuuk C.I. lOpuanyeckas npupoga mexxgyHapogHoro obbiyas. AsToped. [Ince ... KaHg. opug.

HayK. PoctoB-Ha-[loHy. 1975. C. 5-6.

" International Law Association: London Statement of Principles Applicable to the Formation of General Customary Interna-
tional Law, with commentary. July 29, 2000. URL: https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Docu-
ments/ILA%20Report%200n%20Formation%200f%20Customary%?20International%20Law.pdf (accessed 21.12.2021).
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ZlyHapOJIHOTO TIpaBa MO/ IO Iy T PEIIUTeIbHOTO
HOATBEPK/IEHNA TPAJMLMOHHOIO [BYX3/€MEHTHO-
ro nopxona [Murphy 2014:171]. Takas meTogonorns
OCHOBBIBAeTCS Ha CyleOHOI MPAKTMKE PasIMIHBIX
MeX/YHapOJHbIX OPraHOB, IIpex/[e Bcero, Mexpy-
HapopHoro Cyna OOH, KoTopblit B cBOeIl fiesTeNb-
HOCTM MCIIONIb3YeT IIOfIXOJ, 3a/I0KEHHBIN B CT. 38
CraryTa Mexxgynapognoro Cyna. Jocygapcrsa (kak
y4acTBYHOLIMeE B CIIOpax, pasbupaembix CynoM, Tak
u uHble rocypapcrsa — wiensl OOH) He mopsepra-
I0T COMHEHMIO MCIO/Ib3yeMyK UM MeTOHOJIOTHIO .
®axrrueckn Cyf HUKOTZIA He OTKa3bIBa/ICA OT CBO-
€l TOUKM 3pPeHMUs, IPOYHO YKOPEHUBLIENCA B TEK-
cre Craryra [Tomka 2013:197]. Jpyrue mexpyHa-
pOZHbIE U JaXKe HAI[VIOHAIbHbIE CyfieOHbIe OpraHbI
TaK)Xe MCIIO/Nb3YIOT IaHHBI MOAXOA. B 4acTHOCTH,
OH HallleJl OTpaKeHMe B nmpuaoxeHnn Ne 2 k Jlo-
roBopy o EBpasuiickoM 3KOHOMMYECKOM COI03€ B
n. 50 Craryra ero Cyna (Acrana, 29 mas 2014 r.).
Cyn EASC npu ocyiiecTBeH!Y IPaBOCYANs Ipu-
MeHsIeT MeX/JYHApOHbIII 00bIYail KaK JOKa3aTenb-
CTBO BCeoO1eil TPAKTHKY, IIPU3HAHHOI B Ka4eCTBe
IIPaBOBOI HOPMBI.

Cpeny y4eHbIX-MeX/YHAPOJHUKOB CYILECTBYET
KOHCEHCYC B OTHOIIEHNM TOTO, YTO JiBa 3/IEMEHTA,
KOTOpbIE IO/DKHBI 00beIMHUTDCSA /I BOSHMKHOBE-
HMA TIpaBWIa OOBIYHON HOPMBI MEX[YHApOLHOTO
IIpaBa, — 3TO TOCYHAPCTBEHHAA IPAKTUKA U 0pPinio
juris sive necessitates, Wi 0O6beKTUBHBIE U CyOD-
eKTMBHbIE O7eMeHThl cooTBeTcTBeHHO [Chimni
2018:1]. IlonoxkeHne O [BYX9/IeMEHTHOM COCTaBe
MeX/YHAPOJHOTO 00bIYasd HAIUIO 3aKpeIlieHNe B
BriBope 2 ([6a koHcmumymueHvlx anemenma) pe-
somouuy 'A OOH 2018 1. 0 BbIABIEHNN MeXIYHa-
POIHOro OOBIYHOTO IpaBa. B 9TOM HOKyMeHTe OT-
MeYeHO, YTO /i1 OIpefe/eHNs CYIeCTBOBaHUA U
cofiepKaHMsA HOPMBI MEXJYHAPOZHOTO OOBIYHOTO
IpaBa HeOOXOAMMO BBbIABUTDH, MMEETCS M BCeoO-
as IPAKTUKA, IPU3HAHHAA B KayecTBe IIPABOBOI
HOPMBI (opinio juris)". Komuccus MeXyHapOgHOTO
npasa OOH takxe oTMevasna, YTO HaMN4MSA TONbKO

OfJHOTO 13 KOHCTUTYTVBHBIX 3/IEMEHTOB HEJOCTa-
TOYHO |11 BBIABJIEHVS HOPMBI OOBIYHOTO MEXK/IyHa-
ponHoro mpasa. be3 npusHaHuA B KadecTBe IIpaBo-
BOVI HOpPMBI (0pinio juris) MpakTUKa, MYCTb HaXKe
IIMPOKO PaclpOCTpaHEeHHasA M IOC/IefoBaTebHas,
HpefcTaB/sieT coboil He 6o/iee yeM HeobsA3aTeNnbHOE
K CcoOofieHNI0 OOBIKHOBEHNME, a He IMOfKpeIisie-
Masi MIPaKTUKOi yOEKIEHHOCTb B TOM, YTO YTO-TO
AB/sAeTCS (MM KO/DKHO OBbITH) IPaBOBOII HOPMOIL,
HOCHUT BCEro /IMIIb XapakTep HoxKemaHuA. Tombko
IpY Ha/IMYUM JABYX 3TUX 3/IEMEHTOB, IO YTBEPXK-
neHnio Kommccum, ycTaHaBImMBaeTCs CyIeCTBO-
BaHNe HOPMbI OOBIYHOIO MEX[YHapOJHOTO IIpa-
Ba'‘. B Hacrosmlee BpeMs CYIeCTBYeT LOCTATOYHO
00/bIIIOe  YNC/IO MEX[JYHAPOJNHBIX JIOKYMEHTOB,
HaIpuMep, B 00/1aCTH IlepeMOHMAIBHBIX U MPOTO-
KOJIBHBIX MEpPOIPYATHIL, KOTOpPbIe BBIIONHAIOTCA
IOYTH BCEIZia, HO KOTOpbIe IPOANKTOBAHBI TOIBKO
CO0OpaXeHMAMM BEeX/IMBOCTH, YAOOCTBA MU Tpa-
IVILVIY, @ He KaKUM-IMOO YYBCTBOM IOPUMIECKON
ob6sa3aHHOCTI".

BMmecTe ¢ TeM CyLIeCTBYIOT U pa3HOITIACHSA 110 IIO-
BOJIy TOTO, KaKOJi 113 Ha3BaHHbIX 3/IEMEHTOB MUIpPa-
eT Oojee CyILIeCTBEHHYIO PONb Ajis 0OpasoBaHMs
MeX/YHApOJHO-TIPaBOBOTO 00bIyas. PAj ydeHbIX
TaKKe CUUTAIOT, YTO OOBIYANl COCTOMT TOIBKO M3
OJJHOTO 3/IEMEHTA: VIM IPAKTUKY, VN Opinio juris
[Cheng 1983:513-554]. 3ameTuM, 4TO HOBBIE TeO-
pUM TIOABWINCD B IIOIBITKE PaspellnTbh Heolpepe-
JICHHOCTDb B BOIIPOCE COOTHOLIEHVA TOCYAapPCTBEH-
HOJT TIpaKTVKy U opinio juris [Baker 2016:449]. Ho
3TU TEOPMU OKA3a/lNCh HECOCTOATENbHBIMU U He
paspenarTcs OONbIIMHCTBOM TOCYHApCTB MUpa.
[To HameMy MHEHMIO, BCe-TaKlU CIIOXIUIOCH oblee
IOHVIMAaHMe O JIBYX3/IEMEHTHOM COCTaBe OOBIYHO
HOPMBI MEXX/JYHApOJHOTO IIPaBa, O TOM, YTO IIpaK-
TUKa - OCHOBa (POPMMPOBAHUA MEXK[YHAPOLHOTO
006bIvas, a TaKXe, 4TO 11 GOPMUPOBAHNUSA MEXK/Y-
HAapOJZHOTO 00blYas HEeOOXOAMMO ee MpM3HAHUE
B KayeCcTBe IIPAaBOBOJI HOPMBI. [IByX3/eMeHTHasd
CTPYKTypa OOBIYHOIl HOPMBI MEX[YHApOLHOTO
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12 B lene o KOHTVHeHTanbHoM wenbde (JluBna npotne Manbtbl) MexayHapogHbii Cyn 3aaBun o TOM, YTO MaTepuarbl
06bIYHOTO MeXyHapOLHOro NpaBsa crefyeT NckaTb B NepBYto ouepefb B MpPakTUKe 1 opinio juris rocyagapcTs. International
Court of Justice: Continental Shelf case (Libyan Arab Jamahiriya v. Malta). Judgement of 3 June 1985. — I. C. J. Reports. 1985.
P. 29.

3 UN:Resolution adopted by the General Assembly on 20 December 2018“Identification of customary international law”. URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/457/41/PDF/N1845741.pdf?OpenElement (accessed 21.12.2021).

* OOH: Joknag komuccun mexxgyHapopHoro npasa. Cemupecatana ceccua (30 anpens—T1 umioHA 1 2 uwionAa-10 aBrycta
2018 r.). C. 139. foctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G18/252/69/PDF/G1825269.pdf?OpenElement
(pata obpalyeHmns: 21.12.2021).

> International Law Association: London Statement of Principles Applicable to the Formation of General Customary Interna-
tional Law, with commentary. July 29, 2000. P. 6. URL: https://www.law.umich.edu/facultyhome/drwcasebook/Documents/
Documents/ILA%20Report%200n%20Formation%200f%20Customary%?20international%20Law.pdf (accessed 21.12.2021).
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IpaBa OTpaXkaeT OCHOBHOE COfiepKaHMe MeXIyHa-
POIHOTro 00bIYas KaK MICTOYHMKA MEK/[YHApOFHOTO
npasa's.

MexayHapopHblit 06bIYall — 3TO IPaBOBOE 5IB-
JIeHMe, KOTOpOe, KaK MeXIYHapORHbIl JJOrOBOP,
cos3faercss ¥ (QYHKLUMOHUPYET COITIACHO MEXMIyHa-
pomHOMy mpaBy, perymupyercss uMm. Ilopamok 3a-
KIIOYEHNsA, [eiCTBUA, IpeKpallieHus JIeicTBUA
MeX/JYHApOJHBIX O0ObIYaeB OXBATBIBAKOTCA IIPABOM
MEXIYHapoaHbIX 060bryaeB (law of international
customs). ITa 06/1aCTb MEXYHAPOLHOTO IpaBa Co-
JiepXXUT B OOIbIIIElT CTETIeHN IIPOLiecCyabHble HOp-
Mbl. BakHOe 3HaueHMe B 9TOI 00/IaCTH MeX/yHa-
POIHOTO ITpaBa OTBOAUTCA HOHATUITHOMY aIlapary.

B mokTpuHe MeXIyHapOZHOIO IIpaBa CIIOXKM-
JIICh Pas/MYHbIe TOYKM 3PEHVs IO HOBORY TOTO,
KaKye HOPMBI MEX/[yHApOJHOTO IIpaBa peryimpy-
10T Bompockl ¢opmupoBanns [Kunz 1958:85-91].
OnHAaKo 0COOEHHOCTBIO MEXYHAPOIZHOTO 00bIYast
ABJIAETCSA TO, YTO OH COCTONT U3 OFHOV HOPMbI MEX-
fyHapopHoro mpasa. Kax crencTBue, mosBieHye
HOBOJI OOBIYHOI HOPMBI MEXAYHApPOJHOTO IIpaBa
COIIPOBOXK/IAETCS BO3HMKHOBEHMEM HOBOTO MCTOY-
HJMKA MEX/YHapOJHOTO IpaBa — MEXYHApOJHOTO
o6bryas. [Toatomy Bompocsl GOpMIUPOBaHUS, Jieil-
CTBYA, U3MEHEHMA Y IPeKPaILeHNsA CYIeCTBOBAHMA
MEX/JYHapOJHOTO 00bI4as KaK MICTOYHMKA MEXMY-
HapOJIHOTO IIpaBa HEOOXOMVIMO PacCMaTpPUBATh CO-
BMECTHO C IPOLIeCCaMll aHAJIOTMYHOIO XapakKTepa
IPYMEHUTETILHO K OOBIYHOI HOpMe MEXIyHapOf-
Horo mpaBa. Hambosnee pacnpocTpaHeHHOI SIBILA-
eTCsA TOYKA 3PEeHVs, 4TO JJaHHasA 00/1acTb MEXy-
HapOJIHOTO IIpaBa COCTOUT U3 BTOPUYHBIX HOPM,
perypyolmux MpoLefypy CO3aHNUA WM M3Me-
HEHNUA IepBUYHBIX HOpM. HasbIBaloT Takme HoOp-
Mbl 1 Meta-HopMamu [Kammerhofer J. 2004:524].
ITo muenuro VL.JI. Jlykamyka, mpouecc cosjjaHus
M OCYIeCTBJIEHNSA OOBIYHBIX HOPM perylnpyeTcs
obbryaeM, a BeHcK1e KOHBEHIMNM O IpaBe JOTrOBO-
POB 3aKpemIM He TONbKO IPaBuIa, OTPaXKaIoLIe
crieruKy OroBOpPOB, HO M MpaBWIa, O0Iye /s
BCEX MEXIYHapOZHO-IIpaBoBbIX HopM'. Ha Ham
B3IVIAJ, OOBIYHAS HOPMa MEX/[yHApOJHOTO IIpaBa o
IPM3HAHNU MEeXYHapOTHOTO OObI4ast B KauyecTBe
VICTOYHVIKA MEKJ[yHAapOJHOTO TIpaBa JISKUT B OCHO-
Be IIpaBa MEXIYHApOLHbIX oObIyaeB. Takas HopMa
CIIOKIIACh B pe3yNbTaTe IIUTENbHON INPaKTUKN

MEX/YHAPOJHbIX OTHOLIEHMII M IIPU3HAETCA BCEM
MMPOBBIM COOOIIECTBOM.

MexpyHapopHble 00bIYay He MMEIT KOHKpeT-
HBIX HaMMEHOBaHMIl, B OT/IMYME OT MEXJYHAPOJ-
HBIX 710r0BOpOB. IlocnenHye HOCAT KOHKpETHBIE
HaMMEHOBaHMsA, OTPaKalolye IpefMeT UX peryiu-
poBaHuA U onpepensgemMble ux cosparenamu. OnHa-
KO Ha IIPaKTUKe MeXIYHAPOIHBIM OOBIYasAM HAIOT
YCTIOBHbIE HAaMMEHOBaHUA, OTPaXKalollye MX CyThb
U OCHOBHOe cofiepXaHue. Hampumep, MexnmyHa-
POIHBI 00BIYAll ¢ YCTIOBHBIM HamMeHoBaHueM «O
HENPUKOCHOBEHHOCTY TTOCTIa» COfIeP>KUT HOPMY, CO-
IJIACHO KOTOPOJI IOCOT KaK 0(UIMaIbHbII IpeicTa-
BUTE/Ib MHOCTPAHHOTO TOCYApCTBa He IIOIJIEKUT
apecTy WK 3a[iep)KaHNI0 B KaKoil Obl TO HY ObLIO
dopme. 3a HapyIIeHNe JaHHOTO IIPaBy/Ia HACTYIIAeT
MEX/YHaPOJHO-IIPABOBasd OTBETCTBEHHOCTb. IJTO
fipeBHelas OOBIYHASA HOPMA MEX[YHApOJHOTO
npasa, 6ojiee TouHas GOPMYINPOBKA KOTOPOII ObLIa
3aKkperieHa B BeHckoit KoHBeHLIMM O fUIIOMaTH-
4ecKyX CHoueHnsx 1961 r.'* Mo)xHo npuBecTH eire
MHOTO HAauMEHOBAHMII OOBIYHBIX HOPM MEX[yHa-
POJHOTO IIpaBa, HanpuMmep, HopMbl «O 3ampeTe mu-
parcrBa», «O 3ampere pabOTOProB/IN» 1 T. IL.

3. O61ue mogXobI K KINacCUPUKALUU MEX/Y-
HAPOHBIX 00bIYaEB

MesxayHapogHble 00bI4ay UMEIT PasHOBUIHO-
CTI, Y1 VX MOXKHO KBa/lM(UIMPOBATD IO Pa3/INIHbIM
OCHOBaHVSIM. MO>KHO TIPeICTaBUTh CIEAYIOLIYI0 UX
K/IACCU(UKALMIO KaK VICTOYHMKOB MeXIYHAPOSHO-
ro mpasa. IIpy 9TOM HaJio y4UTHIBATh BbIIIEYKa3aH-
HOe IOJIOKeHMe, YTO B OCHOBE MEXIYHApPOLHOTO
00bIvasi 7eXXaT 0ObIYHbIE HOPMBI MEX/[YHAPOZHOTO
npasa. VX xapakTep, KaK [IpaBuJIo, IpefoIpeensieT
PasHOBMFHOCTY MEX/[YHAPORHBIX 0OBIYAEB.

B 3asucumocmu om uucna y4acmuukos, UHbLX
cy0vexmos men0yHapoOHo20 Npasa, HA KOMOPbIxX
pacnpocmpansiiomcss mex0yHapooHvle o00vivau, UX
MOXXHO IIPEACTaBUTh Kak o6mue (yHMBepcaib-
Hble) MeX/YHApOLHbIe 00bIYay U MEXyHapOIHbIE
00bIYay C OrpaHNMYEHHBIM YICIOM YYaCTHMKOB
IPaBOOTHOIIEHNIT (MX HepesKO MMEHYIOT IIapTHUKY-
NAPHBIMU (JIOKATbHBIMU) MEXIYHAPOSHBIMY OOBI-
4asMu, KaK U OObIYHbIE HOPMBI MEXIYHAPOLHOTO
npasa).

16 06 NCTOYHVKaxX MPaBa, B TOM YMCIIE M MEXAYHAaPOAHOro NpaBa, CM. Takxe: [AnekcaHapoBs 1946:51; O6wasn Teopus. ...1993:49;

OnneHrenm 1948:45; Teopus... 2002:375].

7 Cm.: Nykawyk W. N. MexodyHapooHoe npago. Obwas yacme. YuebHuk. M.: 3gatenbctBo BEK. 1997. C. 128.
8 BeHcKas KOHBEHUMA O AMMIIOMaTUYeCKMX cHoweHusx oT 18 anpens 1961 r. Joctyn: https://www.un.org/ru/documents/
decl_conv/conventions/dip_rel.shtml (gata obpatieHus: 21.12.2021).
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O6ume MexayHapopHble 00bIYay, KaK M3BeCT-
HO, COCTABJIAIT OCHOBY OOIIETO MEX/YHApOJHOTO
IpaBa U SB/IOTCA «OOIIETIPUMEHNMBIMI U Jeil-
CTBUTENIBHBIMU M1 BCeX rocymapcTs»'’. ITo ymorn-
YaHWIO O HUX, KaK IIPaBUJIO, IPOCTO TOBOPAT KaK O
MeX/YHApOJAHBIX 00bl4asAx. VIcKmodeHne cocTas-
JIAIOT Te TOCYHApCTBa, KOTOpble HACTONYMBO BO3-
PaKaloT IPOTUB OOBIYHBIX HOPM MEK[YHAPOHOTO
IpaBa B IepHOJ, UX POPMUPOBAHMIAL

Bonblnas 4acTb M3BECTHBIX MEXK[YHApPOLHBIX
006bIuaeB ABIAIOTCA 00mWMMU. BMecTe ¢ TeM He ciie-
lyeT WTHOPMPOBATb MEXyHapOfHble O0ObIYam c
OTPaHMYEHHBIM YUCIOM Y4acTHMKOB. OHM MOTyT
ABJIATbCA HMPOMEXKYTOUYHBIM STAIIOM CTAHOBJICHVA
001IMX MEXIYHAPOSHBIX 00bIYAEB.

B ocHOBe MeX/TyHapOJHBIX 00bI4aeB C OrpaHu-
YEHHBIM YMCIOM YYaCTHMKOB JIKAT MapTUKYILAP-
Hble OOBIYHbIe HOPMBI MEX/[YHApOJHOTO IIpaBa.
JHorga mapTUKyIApHOe OOBIYHOE MeXJYHapof-
HOe IMpPaBO MMEHYIOT «PETMOHATbHBIM OOBIYaeM»
Wi «ocobbiM o6bryaeM»”. Takyve HOpMBI UTpaioT
CYIIECTBEHHYI0 POJIb B MEXIOCY[APCTBEHHBIX OT-
HOIIEHWAX, COITIACOBBIBAS MEX Y c000il pasmnyar-
IMecsl MHTePeChl M LIeHHOCTH, pasjie/sieMble JIMIIb
HeKOTOpsIMM TocymapcTBamu?’. COITIaCHO BBIBO-
ny 16 (Ilapmuxynsproe menoyHapooHoe o6viutoe
npaso) pesomonuyu I'A OOH 2018 1. 0 BbIsABIEHUN
MeX/YHApOJHOTO OOBIYHOTO IpaBa HOpMa IIap-
TUKY/IIPHOTO MEXIYHAPOILHOIO OOBIYHOTO IIPaBa,
Oyab TO PernOHaIBHOTO, MECTHOTO MV MHOTO, SB-
JIAETCA HOPMOJ MEX[yHAapOJHOTO OOBIYHOTO IIPaBa,
IPYMEHNMON TONbKO B OTHOIIEHMAX MEXJY Orpa-
HJYEHHBIM 4YVC/IOM TOCYAapcTB. i onpenenenus
ee CyI|eCTBOBAHMA 1 COflep>KaHVA HeOOXOIMMO BbI-
ABUTD, CYIECTBYET /1M BCeOOMas MPaKTUKa MeXY
COOTBETCTBYIOIVIMI FOCYAAPCTBAMM, KOTOPAs TIpH-
3HaHa VIMU B KayecTBe NPAaBOBOI HOpMBI (opinio
juris) B OTHOIIEHWAX MEX/Y HUMM*.

B 3aBucumocTu or meppumopuanvHoii cepot
deticmeusi MexOyHApoOHblX 00blHaes MOKHO BbIfie-
JUTDb BceoObIye (MeXIyHapOHbIE), CyOpernoHanp-
Hble, PETVOHATbHbIE MEX[YHapopHble 00brdam 1
MeX/JYHapOJHbIe 00bIYaN, Ae/ICTBYIOIIVE Ha TeppU-
TOPUY ABYX VIV HECKOJIBKUX TOCYAAPCTB; Hpeomema

npasosozo pezynuposaHus — MOINTUYECKIIE, IKOHO-
MIYeCKVie MeXX/YHaPOSHbIe 00bIYaN, MEXXYHAPOJ-
Hble 00bIYan B cdepe TPAHCIOPTA, 3[PABOOXPAHe-
HIISL UL T. 11 CYOBEKIMO08, y4acmeyouux 6 co30aHuu u
npumeHeHUU 0AHHO20 UCIMOYHUKA MeHOYHAPOOHO20
npasa, — MeXAyHapOLHbIe 00bIYaN, PeryIupyole
OTHOLIEHNS MeX/y TOCYAapCTBAMM, MEXKY MeXIy-
HapOJHBIMIY OPTaHM3ALVAMY, MEXK/Y VHBIMMU CyOD-
eKTaMy MeXJYHApOJHOTO IIpaBa, MM CMeIIaHHbIe
MeXIyHapOJHbIe 00bIYal, PeryIMpyIoLyie OTHOLIe-
HIST MEXY Pas/IMYHBIMIU II0 XapakTepy cyObeKTa-
MJ MEXJYHApOZHOTO IIpaBa; o0nacmeli npasosozo
pezynuposanus — OTpacieBble WIN CIeliaIbHble
MeXIyHapOJHbIe 00bIYaM U MeXOTpPacIeBble MeX-
IlyHapOJHbIe 0OBIYan.

4. 3aKknioueHne

C y4eToM BBILIEU3/TIOKEHHOTO MOXHO 3aKIIIO-
YUTh, YTO MeHOYHAPOOHDVI 00bIuali KaK UCTOY-
HJMK MEXJIYHapOJHOTO IIpaBa IIpefcTaBisaeT coboil
HeIJCaHOe COIZalleHNe, sABjAwmeecs (opMoit
3aKpeIUIeHNsA M CYLIeCTBOBAHMA OOBIYHBIX HOPM
MeX/YHaApOJHOTO IIPaBa, OTPAKAMIINX BCEOOLIYIO
IPAaKTUKY TOCYAPCTB, MHBIX CYOBEKTOB MEXY-
HapOJJHOTO IIpaBa (/I JIOKA/JIbHOTO MEXyHapOf-
HOrO 00bIYass — IPAKTUKY OTPAHMYEHHOrO 4YUC/Ia
rOCyapCTB), NMpPU3HAHHYI0O B KayeCTBe IIPAaBOBOII
HOPMBI, PerypyeMoe MeXXIyHapOLHbIM IIPaBOM 1
obecrieyrBaeMoe TIPUHYAUTEIBHON CUJION CyObek-
TOB ME@X/YHAPOJZHOTO IIPaBa, /I KOTOPBIX MEX/Y-
HApOJHBII 00bIYall SABAETCSA 0PUANYECKY 00s13a-
Te/TbHbBIM.

IIpencTaBieHHOE Opefie/ieH e U TIPeIOXKeHHasA
KMaccuuKanys MeXXIYHaApOLHbBIX 00bIYaeB NMEIOT
He TOJIBKO HAay4YHOe, HO U NIPUKJIaJHOE 3HAYEHNe, T.
K. TI03BOJIAIOT IIPaBOIPYIMEHUTENAM Oojiee MOTHO
HOHATb CYLIHOCTHbIE CTOPOHBI MEX[YHApOLHOTO
o6bryas. Pesy/nbraThl IPOBEEHHOTO MCCIE[OBAHMNA
MOTYT MCIOIb30BaThCsl B 0OPa3oBaTeIbHOM IIPO-
ecce. BMecre ¢ TeM OHM MOTYT IOCTY>KUTb OCHO-
BOJ IS JanbHENIINX MCCIeJOBAHNI, CBA3aHHBIX C
IPaBOM MeXIYHApPOIHbBIX 00ObIYaeB, M JAJIA MPOLOI-
YKEHMs1 HAyIHBIX JYICKYCCUIL B JTAaHHOI 06/1acTu.

% Komuccuma mexpyHapogHoro npasa OOH: Tpetuid goknag no teme «BbifBneHMe MeXAYHapOAHOro 06bIYHOrO MpaBay,
noarotoBneHHbIN CneynanbHbiM goknagunkom Marnknom Bygom. 2015. C. 66. loctyn: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/N15/088/93/PDF/N1508893.pdf?OpenElement (gata obpatieHus: 21.12.2021).

2 OOH: [Joknaa Kommccum mexayHapopHoro npasa. CemupecaTas ceccrs (30 anpens — 1 vioHA 1 2 nions — 10 asrycta 2018
roga). C. 173. Joctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G18/252/69/PDF/G1825269.pdf?OpenElement

(nata obpaleHmsa: 21.12.2021).
21 Tam xe. C. 174.

22 UN:Resolution adopted by the General Assembly on 20 December 2018 “Identification of customary international law”. URL:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/457/41/PDF/N1845741.pdf?OpenElement (accessed 21.12.2021).
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MEXOYHAPOOAHO-INMPABOBAA
KBAJIMOUKALNA BPEAOHOCHOIO
NCNoJib30OBAHNA UHOOPMALIMOHHO-
KOMMYHUKALMOHHDbIX TEXHOJIOTNIA:
B MNOUCKAX KOHCEHCYCA

BBEIEHWUE. Vumencusnas paboma no KoHkpe-
MU3AUUU HOPM MeHOYHAPOOH020 Npasa 6 om-
HOWEHUU UCNONIb30BAHUSL  UHPOPMALUOHHO-KOM-
MYHUKAUUOHHVIX mexHonozuti (danee - JIKT)
8e0EMmcs 20cy0apcmeamu. 6 pPA3NIUYHbIX KOleeu-
anvHolx opmamax. IIpu smom omnu4umenvHoi
0C06eHHOCMDIO NOCTIEOHUX Jlem CANo0 AKMUsHoe
packpoimue camumu 20cyoapcmeamu ceoeti no3u-
UL 1O OCHOBHBIM OUCKYCCUOHHBIM 80NPOCAM IO
nosecmxu. Tak meHeOnepuanusm cman nocmeneH-
HO YCMynamv Mectno KOHCEHCYANU3My, HO 603HU-
Kaem 60Npoc: Npuseeny U KonneKmusHole U UHOU-
BUOYATIbHBLE YCUNIUS 20CYOAPCMNE K NPOSCHEHUIO, 1O
MeHbulell mepe, KH04esblX NpoOnem, C6A3aHHbIX C
MeHOYHAPOOHO-NPAB06oll Keanupukayueil 8pedo-
HOCHO20 ucnonv3osanus MKT?

MATEPUAIJIbI I METOMBDBI. Jannas cmamvs
Npu3Bana, yuumvl6as kax 00knadvt [pynnol npasu-
menvcmeenHvix akcnepmos OOH u Paboueii epyn-
nbl OMKPLINMO20 COCMasd, max u oPuuuanvHvle
NO3ULUL OMOENIbHBIX 20CYOAPCMS, NPONUMb C6ern
HA o, 6 KaKoli cmeneHu U N0 KAKUM 60NPOCAM
NPUMEHEHUS NePEUUHBIX HOPM MeNOYHAPOOHO20
npasa 0715 K8anupukayuu 6pedoHOCHO20 UCNOTb-
3osanuss VIKT eocydapcmeam ydanoco Oocmuubp
KOHCeHCyca, NOCKONIbKY UMEHHO OH 6axeH Npu 6bi-
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A67IeHUU KAK NOCTe0YI0Useli NPAKMUKU NPUMEHeHUS
MeHOYHAPOOHBIX 002080p08, KOMOPAS YCIMAHABIU-
eaem coenauieHue y4acmHuKos OMHOCUIMENbHO UX
MONIKOBAHUS, MAK U NPAKMUKU U OPinio juris, Kax
37IEMEHINO08 HOBbIX MENOYHAPOOHBIX 00bIUAES.

PE3VJ/IBTATBI UCCJIEHDOBAHWS. Ha ocrosa-
HUU NPOBEOEHH020 AHANU3A ObLIO BbIAE/IEHO, IO
NPUHYUN HeBMEUAMeNbCMea 60 6HympeHHUe 0end,
KOMOopolLil NPUSHAEMCA 20CY0apCmeamu npumeHu-
MoM 8 «Kubepcepe» 8 mom e 00véMe, UMO U 6
Opyaux, umeem oueHv 02paHUHeHHOe 3HAYeHUe O
Keanupurauuu 6pedoHocHozo0 tucnonvzosanus VKT.
Omcio0a, Ha nepeviil NAAH 8bIXOOUM NPUHLUN Y6a-
cenus cyseperumema. OOHAKO NPABOBble NOSULUL,
OCHOBAHHbIE HA OMPUUAHUU U, HAOOOPOM, NpPU-
3HAHUU HOPMAMUBHOCU NPUHUUNG YBANEHUS CY-
8epeHumema, noCyaupyom Hes03MoHHOCHb HPU-
MeHUMb 0aHHbLLL NPUHLUN 6e3 KOHKPemu3auuu ezo
codepucanusi 6 omHouweHuu ucnomvzosarusi MKT.
Ionugonuurocmv no3uyuii 2ocyoapcms He npedse-
uiaem 603MOHCHOCHU 0OCMUUL KOHCEHCYCA 1O d1M0-
My eonpocy 6 06o3pumom 6yoyuiem. Imo xacaemcs
Hopm jus ad bellum u jus in bello, mo eomosrocmo
60 UIUHCNBA 20CYOAPCNE KEATUPULUPOBAMD CT1Y-
uau 8pedoHocHo20 ucnomviosanus KT xax «npu-
MeHeHue CUsbl» UMU 0axce «BOOPYHEHHOe Hanade-
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Hue» 0asxce 6He PAMOK 800PYHEHH020 KOHPUKMA, a
makxce nepepacmsazueamv 00vEM MaKux NOHAMUL
MeHOYHAPOOHO020 ZyMAHUMAPHOZ0 NPABA KAK «HA-
naodexue» UNU «60EHHAS ONEPAUUS», CBUOeNeb-
cmeyem 0 3710ynompebneHun «80eHHOl napaoue-
MOLl» Npu oueHke maxux OesHuil. Psao zocydapcme
HACMONLKO 0A7eKo OMXO00AM O HOPMAMUEHO20
COOEPHAHUSL IMUX NOHAMULL, YIMO OMCMAaUusaHue
0aHHbIX 100X0008 npuobpemaem o0zpaHuteHHvll
ropudu1eckuil nomeHuuan, u, ckopee, HOCUM NOIU-
Mu4eckuti Xxapakmep, 6blNONHAL PYHKIUI COepHcU-
BAHUST NOMEHUUATILHDIX YePO3.

OBCYJKIEHUE U BBIBOMDI. B cmamve 060-
CHOBbIBAEMCS 00U4ULL 661600 O HOM, UIMO KOHCEHCYC
0 NpuUMeHeHUU MeH0YHAPOOHO20 NPAsa K CIyUAsIM
8pedoHocH020 uchonmvsoseanus VKT cnoxuncsa Ha
0UeHb BbICOKOM YPOBHE AOCMPAKUUU U P50 /U Bbi-
X00um 3a npeoenvl. NPUSHAHUS PACNPOCPAHEHUS
cpepor Oeticmeus 00ULUX HOPM MeHOYHAPOOHO20
npasa Ha VIKT. Omo 3axpennsem HeonpeoenéH-
HOCMb 6 Kauecmee KHO4es0l XApaKmepucmuku

MeHOyHAPOOHO-NPABOBOLL OUEHKU COOMBEMCIMBYI0-
WiUX cryuaes u desaem npakmudecku no6oe cysxioe-
Hue 0 HIAHCAX NPUMEHEHUS HOPM MeHOYHAPOOHO20
npaea 6 «kubepcgepe» svieodom ad hoc.

KITIOYEBBIE CJIOBA: xubeponepayuu, urgop-
MAUUOHHO-KOMMYHUKAYUOHHDLE mexHoznozuu,
MeNOYHAPOOHAS UHPOPMAUUOHHAS be3onacHocm,
npumereHue CUsbl, 600PYHEHHBITL KOHPAUKM, MedHc-
0yHAPOOHOE 2yMAHUMAPHOE NPAso, CMAHOAPMbL
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QUALIFICATION OF HARMFUL

USE OF INFORMATION AND
COMMUNICATIONS TECHNOLOGIES
UNDER INTERNATIONAL LAW:

IN SEARCH OF A CONSENSUS

INTRODUCTION. States are seized with the question
of how International Law norms should be applicable
with respect to harmful use of information and commu-
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nications technologies (hereinafter - ICT) in many differ-
ent collective formats. Against this background, an inten-
sive disclosure of the states' positions is a brand new
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trend. So, managerialism is slowly giving way to consen-
sualism, however, do these collective and individual ef-
forts help to clarify, at least, the key problems connected
with the qualification of these harmful practices?

MATERIALS AND METHODS. Being based on the
analysis of the reports of the UN Group of Governmental
Experts and the Open-Ended Working Group, as well as
the official positions articulated by states, this article
seeks to reveal on which questions and in which volume
states have managed to achieve a consensus on the quali-
fication of harmful cyber activities under International
Law. This question is crucial for the identification of the
subsequent practice in the application of international
treaties which establishes the agreement of the parties re-
garding their interpretation, as well as the practice and
opinio juris as elements of international customs.

RESEARCH RESULTS. The research confirmed that
the principle of non-intervention into domestic affairs,
albeit its full applicability in cyber context is not being
questioned by the states, has a very limited significance
for the qualification of the harmful use of ICTs, which
brings to the forefront the principle of sovereignty. How-
ever, the states' official positions, based on a denial or; vise
versa, an affirmation of this principle as a separate rule,
postulate the impossibility to apply the principle of sover-
eignty without concretization of its content in the cyber
context. The polyphony of the approaches does not fore-
shadow a possibility to reach consensus on this issue in
the nearest future. With respect to the jus ad bellum and
jus in bello norms, the readiness of the majority of states
to qualify the cases of harmful use of ICTs as a 'use of
force' or even an ‘armed attack’, and to overstretch the
scope of the International Humanitarian Law notions of

1. BBenenne

HTEHCHBHas paboTa MO KOHKPETU3AL[M
I / I HOPM MEXIYHapOJHOTO IpaBa B OTHOIIe-
HUM MWCIONb30BaHMsI MHGPOPMAIVIOHHO-
KOMMYHMKAIVIOHHBIX TexHonmoruit (mamee — VIKT)

BeI€TCA TOCYAApCTBAMM B Pas3/MyuHBIX (hopMaTax
[Pomamknua 2020]. Ha ypore OOH Hap omepa-

an ‘attack’ or 'military operation’, is described as being
indicative of the abuse of the ‘military paradigm'to assess
these activities. Approaches of some states go beyond the
normative scope of these notions so far that their asser-
tion loses legal significance and seems to have rather a
political character by primarily fulfilling the deterrent
function.

DISCUSSION AND CONCLUSIONS. The article
concludes by diagnosing that a consensus between states
on the application of International law to harmful ICT
practices has been reached at a very high level of abstrac-
tion and hardly transcends the limits of the general ac-
knowledgment of the applicability of International law in
the cybersphere. This fact enshrines the indeterminacy as
the main feature of the qualification of harmful use of
ICTs under International law and renders almost every
stance on nuances of the application of International law
to these acts to be an ad hoc one.

KEYWORDS: cyberoperations, information and com-
munications technologies, international information se-
curity, use of force, armed conflict, International Hu-
manitarian Law, standards
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IMOHANM3alMell U JIONONHEHMEM «HOPM OTBET-
CTBEHHOTO HOBENeHMA TOCYLAPCTB», a TAKXKe pas-
BUTMEM VHCTUTYLVOHA/JIBHOTO AWAJOra M Mep IIO
yKpennenuio gosepusa B 2019-2021 rr. mapanensn-
HO paboTamy [jBe KOJ/UIETMM SKCIIePTOB: IIeCTas
Ipynna mpasutenbcTBeHHBIX 9KcmeproB OOH' n
nepBasi Pabowas rpymma oTKpeiToro cocrasa’. Ha
TEKYIMil MOMEHT K paboTe HpUCTYIuIa BTOpasd

' OOH:3anucka leHepanbHoro cekpetapa «[Joknag Mpynnbl NpaBUTeNIbCTBEHHbIX SKCMEPTOB MO NMOOLLPEHNI0 OTBETCTBEHHOTO
noBefieHNA rocyfapcTB B KNMOGepnpoCTpaHCTBE B KOHTEKCTe MeXAyHapoaHon 6e3onacHocTu. 14.07.2021. Joctyn: https://
front.un-arm.org/wp-content/uploads/2021/08/A_76_135-2104030R-1.pdf (nata ob6paLyeHuns: 08.11.2021).

2 UN: Open-Ended Working Group on Developments in the Field of Information and Telecommunications in the Context of
International Security. Final Substantive Report. March 10, 2021. URL: https://front.un-arm.org/wp-content/uploads/2021/03/

Final-report-A-AC.290-2021-CRP.2.pdf (accessed 08.11.2021).

40

MocKoBcKMii XKypHan mexayHapogHoro npasa - 1 « 2022



Vera N. Rusinova

MASS INFORMATION AND INTERNATIONAL LAW

rpynma’. TocygapcTBa BBICTYIIAIOT C MHMIVATHBA-
MM IIPMHATHS HOBBIX CTaHZAPTOB’, pa3pabaThIBaiOT
HOBbIE MEXJIyHapOJIHbIE JOTOBOPbI MU IIPUCOCHN-
HAIOTCA K CYHECTBYIOLIMM COIIAIIEHNAM O COTPYZ-
HIYeCTBe B 00/1acTy 60pbOBI € IPaBOHAPYLIEHNUAMM
B cpepe VIKT, 3axm04aioT MHOTOYNC/IEHHbIE JIBY-
CTOpOHHME CoranieHns 06 obMeHe nHPpopMarest
u pasBuTuy notenyana’. 10 - 12 mas 2021 r. cocro-
ANOCHh OPraHM3ALMOHHOE COOpaHNe YUPeXAEHHOTO
Tenepanpuoit Accambneeit OOH CnennanbHoro
KOMMTETA, KOTOPBII IIPU3BaH pa3paboTaTb BCeoOD-
eM/TIOLIYI0 MEeXIYHAPOLHYI0 KOHBEHIMIO O IPOTHU-
BopeiicTBun ucnonbzoBannio VIKT B mpecTynHbIx
Henax’.

C TOYKM 3peHNUsA COofepXKaHMsA, BCe TN KOMIeK-
TUBHbIE MHUIMATYBBI VIMEIOT SPKO BBIPAKEHHYIO

HOPMAaTUBHYIO HaIlpaBlIeHHOCTb: OHJ HalleJIeHbl Ha
TO, YTOOBI YTOYHUTDH TONKOBAHME YXKe CYLIECTBY-
IOIVX MU TIPEIOKUTh HOBblE HOPMbBI MeX/yHa-
POIHOrO IpaBa J/I peryIMpOBaHusA AeATeIbHOCTH,
cBsA3aHHOI ¢ ucnonb3oBanueM VIKT. Otnnuntens-
HOIl 0COOEHHOCTDBIO NOCTIeNHNX JIeT CTal0 aKTUB-
HOE PAcKpbITHE CAMUMM TOCY[APCTBAMM CBOEIi I0-
3UIIMU TI0 OCHOBHBIM JMCKYCCMOHHBIM BOIIPOCaM
9TOi moBecTKM. Ha HalMOHAaNIbHOM YPOBHE CBOIO
HO3ULUIO B CTPATETHAX, KOHIEMINAX M PA3TNIHbIX
0MIMaIbHBIX 3asABIEHNAX BbIpasumy ABcTpamms’,
Benmukobpuranus®’, Mspawns', Hupepnanpsr',
CIIA [Koh 2012:1-12], ®uunsaupna’?, Opannysa’ n
®PT'. B pamkax paboTs! [pynmbsl mpaBUTeNbCTBEH-
HBIX 3KcIepToB B 2021 I. 110 COCTaBJIEHUIO KOM-
HeHAMyMa CBOE MHEHMe 110 BOIIPOCY IpMMeHeHMs

3 OOH: Pe3ontouus leHepanbHoi Accambnen «[JocTrxeHus B chepe nHPopmaTrzaLmm 1 TeneKoOMMYHUKaLMIA B KOHTEKCTe
MexzyHapoaHol 6e3onacHocTuy. 31.12.2020. foctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N21/000/28/
PDF/N2100028.pdf?OpenElement (gata o6patieHus: 08.11.2021).

4 OOH: MpaBuna noBeaeHns B obnacty obecrneyeHns MeXayHapoaHon nHGopmaLoHHon 6esonacHocTu. MpunoxeHue
K NMCbMY NMOCTOAHHBIX NpeacTaBuTenein Kutasa, Poccuiickon ®epepaunn, TagKnknctaHa n Y3bekuctaHa npy OpraHvsauum
O6bearHeHHbIx Haumin Ha nms leHepanbHoro cekpeTaps. 12.09.2011. Ooctyn: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/N11/496/58/PDF/N1149658.pdf?OpenElement (gata o6patyeHns: 08.11.2021); OOH: MpaBuna nosefeHna B obnactu
obecneueHna mexayHapogHol MHbopMaLMoHHON 6e3onacHocTy, MpunoxeHre K NMCbMY MOCTOAHHBIX NpefcTaBUTenen
KazaxcTtaHa, Kutas, KbiprbiactaHa, Poccniickon ®epepauun, TagxkmkmuctaHa n Ysbeknctana npu OpraHmsaumm O6beanHeHHbIX
Hauwir. 09.01.2015. octyn: https://daccess-ods.un.org/tmp/9398264.88494873.html (nata obpawyeHus: 08.11.2021).

> Convention on Cybercrime of 23 November 2001. URL: https://rm.coe.int/1680081561 (accessed 08.11.2021); Arab Conven-
tion on Combating Information Technology Offences of 21 December 2010.

URL: https://unidir.org/cpp/en/multilateral-frameworks accessed 08.11.2021).

5 B COOTBETCTBUM C aHanv3oM, NpoBeAéHHbIM LleHTpom uccnepoBaHuii B 06nact MexxayHapoaHoO! 6Ge3onacHocTy
(YHnBepcuteT MapuneHa), no coctoaHmio Ha 2017 1. 196 nogo6HbIX cornatueHunia 6binuv 3aknoueHbl Mexxkay 116 rocygapcrsamu
[Hitchens, Goren 2017].

7 OOH: Pe3ontoums leHepanbHoli Accambnen «[1poTuBoaencTare NCnonb3oBaHNo MHGOPMALMOHHO-KOMMYHUKALMOHHbIX
TEXHONOTMIN B MPecTynHbiX uena». 26.05.2021. foctyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N21/133/54/
PDF/N2113354.pdf?OpenElement (gata o6patieHus: 08.11.2021).

& Department of Foreign Affairs and Trade: Australia's International Cyber Engagement Strategy. Annex A: Australia's Posi-
tion on the Application of International Law to State Conduct in Cyberspace. 2019. URL: https://www.internationalcybertech.
gov.au/sites/default/files/2020-11/2019%20Legal%20Supplment_0.PDF (accessed 08.11.2021); Department of Foreign Af-
fairs and Trade: Australia's International Cyber Engagement Strategy. Annex A: Australia's Position on How International Law
Applies to State Conduct in Cyberspace. 2017. URL: https://www.internationalcybertech.gov.au/sites/default/files/2020-11/
The%?20Strategy.pdf (accessed 08.11.2021).

® UK Attorney General's Office: Cyber and International Law in the 21st Century. The Attorney General Jeremy Wright QC MP
Speech on the UK's Position on Applying International Law to Cyberspace. May 23, 2018. URL: https://www.gov.uk/govern-
ment/speeches/cyber-and-international-law-in-the-21st-century (accessed 08.11.2021).

19 SchondorfR. Israel’s Perspective on Key Legal and Practical Issues Concerning the Application of International Law to Cyber
Operations. — EJIL TALK! 2020. URL: https://www.ejiltalk.org/israels-perspective-on-key-legal-and-practical-issues-concerning-
the-application-of-international-law-to-cyber-operations/ (accessed 08.11.2021).

" Ministry of Foreign Affairs (The Netherlands): Letter to the Parliament on the International Legal Order in Cyberspace.
July 5, 2019. URL: https://www.government.nl/ministries/ministry-of-foreign-affairs/documents/parliamentary-docu-
ments/2019/09/26/letter-to-the-parliament-on-the-international-legal-order-in-cyberspace (accessed 08.11.2021). lanee -
«Ministry of Foreign Affairs (The Netherlands)».

2 Finland’s National Positions. International Law and Cyberspace. 2020. URL: https://front.un-arm.org/wp-content/up-
loads/2020/10/finland-views-cyber-and-international-law-oct-2020.pdf (accessed 08.11.2021)

3 Ministére des Armées (France): International Law Applied to Operations in Cyberspace. 2019. URL: https://www.defense.
gouv.fr/content/download/567648/9770527/file/international+law+applied+to+operations+in+cyberspace.pdf  (accessed
08.11.2021). lanee — «Ministere des Armées (France).

' Deutscher Bundestag: Krieg im ,Cyber-Raum” — offensive und defensive Cyberstrategie des Bundesministeriums der Ver-
teidigung. 10.12.2015. S. 4-5, 7. URL: https://dserver.bundestag.de/btd/18/069/1806989.pdf (accessed 08.11.2021).
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HOPM MEXJYHapOJHOTO IpaBa K JCIIONb30BAHMIO
VKT npegncraBumn 15 rocygapcts®. [leBATb oTBe-
TOB IIOCTYIIUJIO B TIPOIleCCe OIPOCa, IPOBEAEHHOTO
Opranusanyert amepukancknux rocypapcts [Hollis
2020:5]. Ha ¢pone aTux 1jupp 0HO3HAYHBIM IIPOPHI-
BOM CTaJIM 3aceJaHys U TIOJTOTOBUTE/IbHAA paboTa
10 COCTaB/IeHNI0 (PMHATBHOTO JJOK/Iaja nepsoit Pa-
60deil IPYIIBI OTKPBITOTO COCTaBa: MMEHHO 3TOT
¢dbopMar mMo3BONMI YC/IBILIATD O3ULIMIO OOMBIINH-
CTBa TOCYAApCTB Mupa'®.

OnHAaKO MOXKHO /M CIe/IaTh BBIBOJ] O TOM, 4TO BCe
3TU YCUINA TIPUBENN K IPOSACHEHMIO, 110 MeHbIIIel
Mepe, K/TI0YeBbIX BOIIPOCOB, CBA3AHHBIX C MEX/YHa-
POIHO-TIPaBoOBOI KBa/MMUKaILell BPeZOHOCHOTO
ucnonb3osanusa VIKT? JlanHasd craTba mpusBaHa,
Y4UTBIBAsA KaK JOK/MA/bl [pynmbl mpaBUTeNbCTBEH-
HbIx 9kcriepToB OOH 1 Paboyeit rpymme! OTKpbITOTrO
COCTaBa, TaK 1 oQUILMaNIbHbIE O3 OT/TbHBIX
TOCYAApPCTB, IIPOIUTD CBET Ha TO, B KAKOI CTEeNeHN
U 10 KaKMM BOIPOCaM ITIpMMEHEHMs IMepPBUYHBIX
HOPM MEX/YHApOJHOTO IpaBa Ay KBa/MipMUKaLum
BpenoHocHoro ucnonb3oBanua VIKT rocymapcrsam
YZia7och JOCTUYb KOHCEHCYCA, MOCKO/NbKY VIMEHHO
OH BaKeH TP BBIAB/IEHNM KaK MOC/IeNyIomIell IpakK-
TUKU TIPUMEHEHUSA MeXYHApOIHBIX IOrOBOPOB,
KOTOpas yCTAaHAB/IMBAeT COITIAIIEHMEe YYaCTHMKOB
OTHOCHTENbHO MX TONKOBaHMA', TaK ¥ MIPAKTUKU 1
0pinio juris, KaK 37IeMEHTOB HOBBIX MEXXIYHAPOJHBIX
obbryaes'®.

2. INosunum rocygapcTs B OTHOIIEHMM pac-
NPOCTPaHEHUs NePBUYHBIX HOPM MEKZYHApPO[-
HOTO IpaBa Ha CIy4ayl BPEJOHOCHOTO JCIIONb30-
Baunga UKT

Ecmm obpatutbest K 00mmM, He CO3[aHHBIM
CIIELVIa/IbHO I perylmmpoBaHus «Kubepcdepbl»,

HOpMaM IIpaBa, TO BPEJOHOCHOE JCIIONb30BaHMeE
VIKT, noMuMo yroOBHOTO 3aKOHOJATe/IbCTBA OT-
JIeIbHBIX TOCY[APCTB, MOXKET HapyllaTb HPMHIN-
Ibl YB&XEHNA CYBEPEHMUTETa VI HeBMeIIaTebCTBa
B Jlella IPYTMX TOCY[APCTB, 3allpeT IPUMEHATb 1
YIpOXXaTh IpYMEHEHMEM CUJIBI, @ TAaKXe, B CIydae
BOOPYXXEHHOTO KOH(IMKTA, — HOPMBI MEXJyHa-
POIHOrO I'yMaHMTApHOrO IpaBa. lWmoTeTmyecky,
9TM JieAHNA, MOTYT HapylIaTb M MEeXJAYHapOJZHOe
IPaBO IIPaB 4e/lOBEKA, OHAKO, YUUTBIBAs JIVMUTDI
9KCTEPPUTOPUATIBHOTO NIPUMEHEHUA COOTBETCTBY-
IOIIMX MEX/[YHApOJHBIX JOTOBOPOB, a TAKXe TO,
4TO MHOI'ME U3 JaHHbIX Ollepauuii 6yAyT IOAIasiaTh
TIOfI TIOHATHE «IIIMOHAXKa», KOTOPBIIT He 3alpelléH
MeX/YHAPOJHBIM IIPaBOM, 3Ta BO3MOXKHOCTb JIO-
cratoyHo orpaHndeHa. O6A3aHHOCTb IIPOABIATDH
HaJlIeKaIlyl0 ocMOTpuTenbHOCTb (due diligence
- QHIJL.), TPeOYIOLIYI0 OT TOCYAAPCTB 00eCIeunTs,
4TOOBI, KaK 9T0 CPOPMYIMpPOBaHO B Ta/UIMHHCKOM
pykosopcTBe 2017 I., «<MX TEPpPUTOPUA HE VCIONb-
30Ba/lach Kak 0asa JyIA TOCYJapCTBEHHBIX U He-
TOCYapCTBEHHBIX NPUBOAALINX K CEPbE3HBIM IIO-
CTIeACTBUAM BpaKeOHBIX Kubeporepanuii IpoTus
npyroro rocygapcrsa» [Tallinn Manual... 2017:30-
50], B yacTy, BBIXOJSLIEl 3a Ipefenbl obIeit 005-
3aHHOCTH TOCYHApCTB «HE IO3BOMATH, YTOOBI MX
TePPUTOPYS VICIIONb30BANACH /IS COBEPIIEHNA aK-
TOB, IIOCATAIOIINMX HA IIpaBa JAPYIUX TOCYHapCTB»,
KaK 3TO OBUIO YCTAaHOBJIEHO MeXIyHapOIHBIM Cy-
oM B fienie o kanane Kopgy', jo cux mop HaXopur-
cs B 3a4atouHoit ¢popme [Chircop 2018:667-668], u,
HECMOTPsI Ha HO3UIMI0 HEKOTOPBIX TOCYHApCcTB®,
paccmarpuBaercsi kak lex ferenda® [Shackelford,
Russell, Kuehn 2016:22-23; Delerue 2020: 353-376;
Jensen, Watts 2017:1573-1574]. Vicxonsa U3 3TUX CO-
06pakeHMI1, TOC/IeNYIONUNIl aHamu3 OyeT OrpaHu-
4eH TpeMsA OCHOBHBIMU 0/I0KaMJ IePBIYHBIX HOPM

> OOH: OduumanbHbIn cOOPHUK AOBPOBONBHO NPenCTaBiAeMblX HaLMOHaNbHbIX MaTepuanoB Mo BOMPOCY O TOM, Kak
MeXXAyHapOoAHOE NPaBo NPUMEHAETCA K CMOMb30BaHMI0 UHGOPMaLMIOHHO-KOMMYHUKALIMOHHbIX TEXHONOT I FroCyAapcTBamMu,
NpefoCTaBNeHHbIX YYacTBYOLWVMA MPaBUTENIbCTBEHHBIMU  SKCMepTamy, BXoAAwmMmMK B [pynny npaBUTENbCTBEHHbIX
3KCMEePTOB MO MOOLWPEHUIO OTBETCTBEHHOIO MOBEAEHNA FOCY[APCTB B KMOEPMNPOCTPAHCTBE B KOHTEKCTE MEXAYHapPOAHON
6e30MacHOCTM, CO3[aHHYI0 B COOTBETCTBUM C pe3ontoumeln 73/266 lfeHepanbHoi Accambnen. 2021. URL: https://front.un-arm.
org/wp-content/uploads/2021/08/A-76-136-RU.pdf (nata obpaLyeHna: 08.11.2021). fanee — «<KomneHanym-2021».

® UN: Open-Ended Working Group. URL: https://www.un.org/disarmament/open-ended-working-group/ (accessed
08.11.2021).

7 MyHKT 3 (b) cT. 31 BeHCKOM KOHBEHLMY O MpaBe MeXAyHapOoaHbIX OroBopoB oT 23 Maa 1969 r. — Bedomocmu BepxosHozo
Cosema CCCP. 10.09 1986. N2 37.Ct. 772.

'8 Cr. 38 CratyTa MexxayHapoaHoro cyfa oT 26 utoHa 1945 r. — Jelicmaytowee mexdyHapooHoe npaso. CocT. F0.M. Konocos,
3.C. KpmBumkosa. T. 1. M. 1999. C. 797.

' International Court of Justice: Corfu Channel Case (UK v. Albania). Judgment of 9 April 1949. — .C.J. Reports. 1949. P. 4.

2 Ministry of Foreign Affairs (The Netherlands). P. 4-5; Ministére des Armées (France). P. 9-10.

21 OOH: 3anucka leHepanbHoro cekpeTaps «[Joknag pynnbl NpaBUTENbCTBEHHBIX SKCMEPTOB MO AOCTUXKEHMAM B chepe
MHbOPMaTU3aLMM 1 TENEKOMMYHUKaLMIA B KOHTEKCTE MeXKAyHapoaHoM 6e3onacHocTv». 22.06. 2015. § 13(c). Joctyn: https://
digitallibrary.un.org/record/799853/files/A_70_174-RU.pdf (gata obpaieHua: 08.11.2021). Janee — «[oknag [M13-2015».
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MEeX/YHapOJHOTO IIpaBa: BO-IIEPBbIX, IPMHLMIIAMY
yBa)KeHMsA CYBEpPEHMTETa JM HeBMEIIATe/lIbCTBA BO
BHYTPEHHIE JleJla, BO-BTOPBIX, IPABOM MEX[yHa-
POZHOIT 6€30ITaCHOCTH, 1, B-TPETHUX, MEKYHAPOJ-
HBIM T'YMaHUTaPHBIM IIPaBOM.

2.1. IIpuHIUNBI YBa)KeHNA CyBepeHMTeTa I
HeBMelllaTeIbCTBA BO BHYTPEHHNe [lea

OrHollleHne rocyfapcTB K IPYMEHEHMI0 B OT-
HOLIEHNN CITy4aeB BPEJOHOCHOTO JCIIONb30BAHMA
VIKT pBYyX NpMHLMIIOB MeX[YHAapOJHOIO IIpaBa:
NPYHINIA YBaKEHUsA CyBepeHNUTeTa U HeBMella-
Te/IbCTBA BO BHYTPEHHME flefla — O4eHb YETKO OTpa-
KaeT IMXOTOMUIO MEXTY, C OHOI CTOPOHBI, TEMM
TUIIAMJ BMeIIATeNbCTBA, KOTOPble TOCYapCTBa He
XOTAT JONYCKAaTb B OTHOLIEHUM cebs, 1, C APYroi
CTOPOHBI, TeMM, KOTOpPbIe OHUM XOTemu Obl MIMETb
BO3MOXKHOCTD JICIIONIb30BaTh B OTHOLIEHUY [IPYTUX
[Pycunosa 2018:41-49]. 9To mposBUIOCH B ABYX OC-
HOBHBIX MOMEHTaX.

Bo-mepBbIX, B OTHOLIEHUN NIPUMEHEHUSA HpPYH-
IMIIa HeBMeIlaTe/lbCTBA BO BHYTPEHHMeE Jiefla BHe
pamok koHTekcTa VIKT rocymapcTsa 3apesepBupo-
Ba/Ii I0OBO/IbHO BBICOKYIO M C/IOKHO JOCTIDKMMYIO
maHKy. KBMHTaCcceHIMelt 3TOro mopxosia AB/AET-
¢ cpopMynMpoBaHHBIT MeXIyHapOTHBIM CYOM
B nene Huxapaeya npomuse CIIA** B 1986 r. iByX-
3BeHHbII1 TecT. OH COCTONUT B TOM, YTO IIPMHIINI He-
BMeIlaTe/IbCTBA OyIeT HapylleH, eC/y, BO-IIepBbIX,
BTOP>KEHIE «OCYIeCTB/IAETCA B OTHOLIEHUY BOIIPO-
COB, KOTOpbIE KaXK/JOMY TOCY/JapCTBY pas3pelleHo, B
CUTy TIPMHLUIIA CYBEPEHHOTO PaBEHCTBA, pellaTh
camocrosaTenbHo» (M «domaine réservé»)®, u, Bo-
BTOPBIX, TP 3TOM MCIIONb3YIOTCA «METOAbI IPU-
HYX/IeHUS B OTHOLIEHNM TOTO BBIOOpA, KOTOPBII
IOJKEH 0CTaBaThCA CBOOOTHBIM» Y, DTO COMOCTaBU-
MO ¢ 3a6pacbIBaHNeM CEeT C OYeHb IIMPOKIMI AYeil-
KaMi. DTOT ke IOAXOJ] IIPYMEeHAETCSA B OTHOIIEHNN
cnydaes ucnonbsosanusa VIKT. Orciopa, npuHumn
HeBMeIIaTeNbCTBA, OTINYAACh OrPAHMYEHHOCTDHIO
chepbl IpMMEHEHV, B KOHTEKCTe IIPMMEHEHMNsA

VKT craHOBUTCA IIpAaKTU4eCcKy OeCrone3sHpIM. ITO
BBITEKAeT 13 TOTO, YTO B OONIBIINHCTBE CIy4aeB Bpe-
noHocHoro ucnonb3osanuda VIKT orcyrcTsyet ane-
MEHT IPMHY>KJIeHNA: HallafieH)s Ha KOMIIbIOTepHBIe
CeTy, KOTOpble MMEIOT CBOEN Ie/lbl0 NMPUYMHUTD
yuep6, MOMyYUTh BBIKYII, OTOMCTUTD 32 KaKue-Jn-
00 HeiCTBUA WM HOMYYUTh MHPOPMALVIO, ITOMY
KpuTepuio He ynoBneTBOp:A0T. [Ipy aToM HekoTo-
PBIMM TOCYlapCTBaMU IPEAIPYHIUMAIOTCS OIBIT-
KU TPAKTOBATb KPUTEPUIil «domaine réservé» Kak He
TONbKO CBSA3AHHBI C MCIIOTHEHNEM TOCYAapCTBOM
CBOMX BJIACTHBIX TIOTTHOMOYMIL, @ KaK «IIUT, HOKPHI-
BAIOLIMII Iie/Ible 00/TaCTY IIOTUTUKIN» . DTO, IpeXK/ie
BCEro, CBS3aHO C IOIBITKON TOCYAapcTB obe3oma-
cuTb cebs OT BMelIaTenbCcTBa B BbI6opsl. Hackonbko
JaJIeKO MOXKET 3aliTV TAKOI IOJXO0J, BUIHO Ha IIPU-
Mmepe Hopseruu, sagBuBLIel O TOM, YTO IPOTUBO-
IpaBHBIM BMeENIATeIbCTBOM BO BHYTpEHHME [iena
ABJIAETCA «OKa3aHMe HeHaJJeXallero BAMAHNUA Ha
obiecTBeHHOE MHEeHMe»>®, BMecTe ¢ TeM, IIOKa Ta-
KUe TIONBITKM OCTAIOTCA eJMHUYHBIMUL: eC/IM TOCy-
ApCTBA U BBIfIE/IAIT BMEIIATE/IbCTBO B BBIOOPHI,
TO OO/BIINMHCTBO 13 HUX BCE PAaBHO yKasbIBaeT Ha
HeoOXOAMMOCTDb IPYMEHATh K STOMY TUITy BMeIla-
Te/IbCTBA OOLINII IBYX3BEHHBbIIT TeCT” .

B 1enom ke, ponb IPMHIINIIA HEBMELIATeNbCTBA
Ipy OIleHKe ITPAaBOMEPHOCTY BpPEJOHOCHOTO JIC-
nonb3oBanusa VKT moctaTouHO ckpoMHa, 1 Ha Te-
KYIIMII MOMEHT, II0KaJlyil, TOJIbKO BMEIIATE/IbCTBO
B BBIOOpBI ABJIAETCA €AMHCTBEHHBIM IIPUMEPOM,
WITIOCTPUPYIOIIMM  IIOIBITKY  MOAM(ULIMPOBATH
chepy npumeHeHus storo npuHuuma. OTciofa, Ha
HepPBBIIT I/IAH BBIXOUT BBITEKAIOIVIT 13 IPYMHIINAIIA
CYBEPEHHOTO paBeHCTBA TOCYAAPCTB IPMHIINI yBa-
JKEeHMs CcyBepeHMTeTa. XOTsA 9TOT NMPUHLUII TECHO
CBA3aH C IPMHINUIIOM HEeBMeIIAaTelbCTBA BO BHY-
TpeHHMe JlefIa, U3 peleHys MeXayHapoiHOTo Cy/a
no peny Hukapazya npomue CIIA cnepyert, 4To ux
coflep>KaHue He UIEHTUYHO, U IPVHINIT YBaXKeHNs
TepPUTOPUA/IBHOTO CYBEepEHNUTETa MOXeT OBbITh Ha-
PYLIEH AeMCTBUAMM, KOTOpble He KBaIMpuuupy-

Cm. Takke: U.S. International Strategy for Cyberspace: Prosperity, Security, and Openness in a Networked World. 2011. § 10.

URL:
08.11.2021).

obamawhitehouse.archives.gov/sites/default/files/rss_viewer/international_strategy_for_cyberspace.pdf

(accessed

2 International Court of Justice: Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America). Judgment of 27 June 1986. — I.C.J. Reports. 1986. P. 14. Para. 240. lanee — «Case concerning Military

and Paramilitary Activities in and against Nicaragua».
= |bidem.
2 |bidem.

% Ziegler K. S. Domaine Réservé — The Max Planck Encyclopedia of Public International Law. Vol. Ill. Ed. by R. Wolfrum. Oxford:

Oxford University Press. 2012. P. 213.
% KomneHgnym-2021 (Hopserus). C. 69.
¥ KomneHgnym-2021 (Bpasnnums). C. 19.
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I0TCA B KaueCTBe HapyIleHNsA IPUHIMIIA HeBMellla-
TeNbCTBA. B 4acTHOCTY, TaKMM HapylleHueM ObUIN
IIPM3HAHbI IPONETHI AMEPUKAHCKUX CAMOJIETOB HaJl
tepputopueit Hukaparya®. Opgnako obuiero Tecra
IPOBEPKY COOMIOAIEHNA STOTO IPYHIINIIA, B OT/IIYME
OT INIPUMHIMIIA HeBMeIIAaTelbCTBA BO BHYTpEHHME
fiena, HY B TIPAKTMKe TOCYHApCTB, HU B JJOKTPMHE
BBIPAabOTAHO He OBUIO.

OtmernMm, YTO IIpU COCTaBIeHUM TanIMHHCKOTO
PYKOBOJICTBA MHEHI: 9KCIIEPTOB O HIDKHeN! I/IaHKe
HapylleHNs TNpPUHIUIA YBaKEHNUSA CyBepeHMUTeTa
U Kpyre MHQPPACTPYKTYPHBIX OODBEKTOB, IOfIIA-
JAIOIIMX TIOf] €r0 3alINTY, CEPbE3HO Ppas[ennInch
[Tallinn Manual...2017:20-27]. OgHako packon B
MHEHMAX TOCYHApCTB OKa3a/ICsl 3HAYUTENIbHO ITy0-
xe. CIITA n Coennuénnoe KoponeBcTBo 3asBUIN O
TOM, YTO IIPMHINI YBaXKeHNsA CyBepeHNUTeTa SABJIA-
eTCst «00IIMM IPUHIMIIOM», «OfJHOI U3 QyHaMeH-
TaJIbHBIX KOHIIEMLNI MeXIYHAPOJHOTO IIPaBay», HO
He HOPMOJ1 ITpaBa*’, TO eCTh STOT IPUHIINII He SBJLA-
eTCsI OT/Ie/IbHOI HOPMOIJI, KOTOpasi MO>KeT OBITH Ha-
py1ueHa, ecnu ucrionbdosanue VIKT ne Moxer ObITh
KBa/IM(PUIMPOBAHO KaK HapyLIeHUe NPVMHIUIIA He-
BMeIIIaTeIbCTBA BO BHYTPEHHIE flefla.

B oTBeT Ha 3TO HECKONIBKO TOCYAAPCTB BCTYIN-
NUCh 33 HOPMATMBHBIN XapaKTep MpPUHIUIIA yBa-
KeHms cysepeHmrera. Ilpm srom Hupepnanpwr,
Ounnanpna un lBeitijapus cocmamuch Ha IOAXOL,
OTpak€HHBII B Ta/UIMHHCKOM pyKoBoacTBe 2017 1.,
B COOTBETCTBUY C KOTOPBIM 3TOT IPUHLUI OyAeT
HapylLleH B ciy4ae, ecm OyfeT MMeTb MeCTO IO-
CATaTeNbCTBO HA TePPUTOPUATBHYIO 1[€OCTHOCTD,
y3yphauus Uy BMeIIaTelbCTBO B OCYIIEeCTBIEHNE
rOCYapCTBEHHBIX QYHKIMIT, ¥ HOTYEPKHY/IN He-
06X0MMOCTb TPVMMEHEHV MMHMMA/IbHON IIIaH-

ki’ HekoTopble >ke rocygapcTa — Kak, K IpUMepy,
bpaswmmsa, Hopserna u Opanumus, — NONBITANINCD
3apesepBUpPOBATb MAKCUMANIbHO LIMPOKMIT IOAXOJ
K cofiep>kaHuIo aroro npuHnuma. Kak ykasano Mu-
HUCTEPCTBO 060poHbl OpaHIM, CyBEepEHNUTET 3TO-
ro TOCyfapcTBa HapylIaeT jaobas KubepaTaka Ha,
BO-TIEPBBIX, «MH(MOPMALVMOHHBIE CYUCTEMbI, PacIo-
JI0)KeHHbIE Ha e€ TePPUTOPUIL», BKITIOUas «000pyo-
BaHIe ¥ MTHPPACTPYKTYPY, HAXOAALIMECS Ha e€ Tep-
pUTOpUM; CBA3aHHBIE OODBEKTHI, X KOMIIOHEHTbI»;
BO-BTOpPBIX, Kubeparaka Ha «KOHTEHT, yIpaBjsie-
MBIVT MM TIEPeflaBaeMblli 110 KaHa/laM 3JI€KTPOHHOI
KOMMYHMKAIIMY, HAXOAAIMMCA Ha HAaIlMOHA/TbHOM
TeppUTOpUY, MK UcxopsAwmit ¢ IP agpecos, oTHO-
camyxca K OpaHumm»; u, B-TpeThIX, Kubeparaka Ha
HAI[VIOHa/IbHBIE JOMeHbI.*> CXOXKYI0 TO3UIINIO TIPef-
crasuta Hopsernsa®, a 06 oueHp MIMPOKOM TTOAXOZiE
Bpasumu MOXHO CYAMUTH 110 TOMY, YTO B KayecTBe
IpyMepa HapylIeHNMsA CyBepeHUTeTa OHa IpyUBena
«IIepexBaT KOMMYHUKAIMI»*,

IIpaBoBble mo3nIMYM, OCHOBaHHBIE HA OTPHUIIA-
HUU WM, HA0OOPOT, NPUSHAHUY HOPMAaTMBHOCTI
NPVMHINIA YBOKEHNA CyBepeHNTeTa, HeCMOTpA Ha
KaXKYIYIOCS HECOBMECTVMOCTD, He TaK JlaleK! IpyT
OT Jipyra: o6e MOCTY/INPYIOT HEBO3MOXXHOCTD IIpH-
MEHUTb JaHHBIII IPYHINII 6€3 KOHKpeTU3alLyn ero
cofiep>kaHusA B oTHomeHMn ucronb3oBanusa VIKT.
PasHmIa cOCTOUT NUIIb B TOM, 4TO B IIEPBOM C/Tydae
3TOT BbIBOJI 9KCIUIMI[UTEH, B BO BTOPOM — MMILINLI-
TeH, TaK KaKk MHOT0oOpasue NOAXONOB K COfiepiKa-
HMIO IPYHINIA YBaKeHNA CyBEPeHUTEeTa, apTUKY-
NMPOBAaHHBIX HACTaMBAOIIMMY Ha HOPMAaTUBHOCTI
IAHHOTO MPMHINIA TOCY[AapCTBaMy, B KOHEYHOM
cyéTe CBUAETENbCTBYeT 00 OTCYTCTBMM CaMOTO
IpaBuUIa, KOTOPOE MOIIO ObI IPYMEHATHCA B OTHO-

% (Case concerning Military and Paramilitary Activities in and against Nicaragua. Paras. 251, 292.

» Chatham House: The Application of International Law to State Cyberattacks Sovereignty and Non-Intervention. Research
Paper. 2019. URL: www.chathamhouse.org/sites/default/files/publications/research/2019-11-29-Intl-Law-Cyberattacks.pdf
(accessed 08.11.2021); UK Attorney General's Office: Cyber and International Law in the 21st Century. The Attorney General Jer-
emy Wright QC MP Speech on the UK’s Position on Applying International Law to Cyberspace. May 23, 2018. URL: https://www.
gov.uk/government/speeches/cyber-and-international-law-in-the-21st-century (accessed 08.11.2021); Komnenanym-2021
(CoepnHéHHoe KoponescTso). C. 117.§ 10.

30 KomneHgnym-2021 (Hugepnangpl). C. 56-57; Komnenanym-2021 (Weenuapusn). C. 87; Finland’s National Positions, Interna-
tional Law and Cyberspace. 2020. P. 2-3.

31 Ministry of Foreign Affairs (The Netherlands): Letter to the Parliament on the International Legal Order in Cyberspace. July
5, 2019. URL: www.government.nl/ministries/ministry-of-foreign-affairs/documents/parliamentary-documents/2019/09/26/
letter-to-the-parliament-on-the-international-legal-order-in-cyberspace (accessed 08.11.2021); Schmitt M. The Netherlands
Releases a Tour de Force on International Law in Cyberspace: Analysis. 2019. URL: www.justsecurity.org/66562/the-nether-
lands-releases-a-tour-de-force-on-international-law-in-cyberspace-analysis (accessed 08.11.2021); Finland’s National Posi-
tions. International Law and Cyberspace. 2020. URL: front.un-arm.org/wp-content/uploads/2020/10/finland-views-cyber-
and-international-law-oct-2020.pdf (accessed 08.11.2021).

32 Ministéere des Armées (France). P. 9-10.

33 KomneHamym-2021 (Hopserus). C. 68.

3 KomneHamym-2021 (Bpasunus). C. 18.
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mwenvn VIKT. Opxako mommdoHNYHOCTD O3UIMIT
TOCYapCTB He IpefiBelaeT BO3MOXHOCTY JOCTUYb
KOHCEHCYC 110 3TOMY BOIIPOCY B 0603puMoM Oyxny-
IeM.

2.2. IIpaBo MeXyHapOJHOI 6e30IacHOCTH

[Ipumenenvie HopM jus ad bellum, xacaromuxcs
IIPaBOMEPHOCTH VICIIO/Ib30BaHMA CU/IbI B MEXYHa-
POZIHBIX OTHOILIEHNUAX, OCHOBAHO Ha JBYCOCTAaBHOM
rozixofie, BeiTeKkatomeM u3 YcraBa OOH, B cooTBeT-
CTBUM C KOTOPBIM pa3lIMYalOTCA TMOHATHA «IIpUMe-
HeHye cuIbl» (I1. 4 CT. 2) U «<BOOPY)XEHHOe Haraje-
H1e» (cT. 51)%. DTOT MozXOy OB KOHKPETUSVPOBAH
MeX/yHapOIHbBIM CY[OM KaK OCHOBaHHBIN Ha IIPU-
MeHEeHI! PA3HbIX MUHMMA/IbHBIX IVTAHOK MHTEHCHUB-
HOCTI, B 3aBUCUMOCTH OT «pa3Maxa JI TIOC/IeACTBII»
UCIIONb30BaHMs CUIbI. TOTOBHOCTD OO/IBLIMHCTBA
rOCYapcTB  KBaIMUUMPOBATh CIy4au Bpefo-
HocHoro ucrnonb3oBauus VIKT kak «mpumMeHeHue
CHJIBI» MU Jla’Ke «BOOPY>KEHHOE HAIlafIeHye» Take
BHE PaMOK BOOPY>KEHHOTO KOH(IMKTA CBUJETENb-
CTBYET He CTOJIbKO 00 YBJIEUeHNM, CKOJIBKO O 3/10Y-
HOTpe6IeHNY «BOCHHOJ TapagurMoii» OLIeHKM 9TUX
HesAHN. OTOT BBIBOJ OCHOBAH Ha TPEX IOCBIIKAX:
BO-TIEPBBLIX, IMOCTOAHHO JKCIUTyaTMPYeMOM apry-
MEHTE O HEOIPEIeIEHHOCTY MUHMMAJIbHO IITAaHKN
KaK IOHATHUA «IIpYMEHeHNe CUJIbI», TaK U «BOOPY-
KEHHOE HallafieHle», BO-BTOPBIX, Ha IPVYMEHEHUN
AHAJIOTUM C KMHETUYEeCKUMI HalaJleHNAMMN, U, Ha-
KOHell, B-TPeTbMX, Ha JONYIeHN! VICIONb30BaHNA
IVIVHHBIX 1L[eTIoYeK IPUYMHHO-CIeICTBEHHON CBA3YU
[Corten 2012:5-27].

YcrosBuIeecs TONKOBaHMe HOpM jus ad bellum
IeICTBUTENIbHO MCXONUT U3 TOTO, UTO 3aIpeT Ipu-
MEHEeHNS CUJIBI MOKEeT OBITb HapyIlleH, BHE 3aBUCH-
MOCTY OT TUIIA OPY>KUS”, ¥ IMeeT B CBOEIl OCHOBe

IPUYMHHO-CTIECTBEHHYIO CBA3b MEXIY IIpMMeHe-
HMEeM CV/Ibl ¥ HACTYNUBIIMMM TTocnefcTBuAMu. Co-
OTBETCTBEHHO, IIOPAXKAOLLEI CUION OPYKIA MOXKET
OBITb M He KMHETNYeCKoe, a, K IPUMepy, XuMude-
CKoe WM GaKTepuoIornyeckoe, BO3JIENCTBUE, M B
CUTY TOTO, YTO MOCTEACTBUA €r0 MPYMEHEHMs CO-
IOCTaBMMbI C KNHETUYECKUM (TIpU4nHeHne CMepTi,
HOBpeX/eHNe 3[0pOBbs, paspylieHue 00BEKTOB),
IPJMEHEHJe TaKOTO OPY)Xus OyfieT IOAIIa/aTh IOk
TIOHATHE «IIPYMEHEHMe CUJIbI» WM «BOOPY>KEHHOE
HanageHue» o Ycray OOH®. B ciyuae ¢ ncrons-
soBanueM VKT, opgHako, Ilemoyka IIOC/IENCTBUI
MOXeT OBbITb CYIIeCTBEHHO JUIMHHee II0 CpaBHe-
HMIO C TPaJMIIOHHBIM UCIIOb30BAHUEM OPYXKMUA.
C opHOIT CTOPOHBI, 6bITIO OB HEBEPHBIM OTPUIIATB,
YTO HEKOTOpBbIE TUIIBI BPEJOHOCHOTO JCIIONb30Ba-
HMA KOMIIPIOTEPHBIX IPOrPaMM MOTYT NPUHMMATD
BOEHHYI0 GopMy U OyfeT KOPPEKTHBIM aBaTbh UM
IPaBOBYIO OLIEHKY ¢ ro3uuuu jus ad bellum. C ppy-
TOJ1 Xe, TIPYMEHAA aHA/IOTUIO B [UIMHHBIX I[eTIOYKax
HPUYMHHO-CIECTBEHHOI CBA3M, JIETKO IIepeceyb Ty
TpaHb, KOI[a Pe3y/IbTaThl IPVYMeHEHUs aHaIOTUM
Mexply ucnonbsoanueM VIKT u xuHeTmueckumu
ormepayAMy OyfyT NPAMO HPOTUBOPEYUTb KOH-
CEHCYCy TOCYHapCTB O TOJIKOBaHMM 00bEMA IOHA-
TUS «IIPYMEHEHNe CUJIbl» KaK He OXBATBIBAIOIETO
HeBOEHHble (DOPMBI BO3JIENICTBUA — TaKMe, Kak, K
IpUMepy, «IKOHOMMYeckoe mnpuHyxpaeHue» [The
Charter... 2002:118].

Bmecte ¢ TeMm, mOsuLuM, apTUKYIMPOBaHHbBIE
yjeHamMy Pabodeil IpyIIbl OTKPBITOTO COCTaBa B
2019-2020 r., TONMbKO HOATBEPXKIAIT TO, YTO IPO-
BefieHMe aHanoruy Mexny npumeHeHueM VKT u
KIMHeTNYECKVMI ONepalAMY ABIAETCA MIMHCTPU-
MoM*. ToJbKO YeThIpe roCyapCcTBa BHIPasUu CBOK
COMHEeHMsA 1 00eCIIOKOEHHOCTD B 9TOI CBsi3u. bpa-

% TyHKT 4 cT. 2, cT. 51 YcTaBa OOH; Case concerning Military and Paramilitary Activities in and against Nicaragua. § 191.

% lbid. § 195.

% International Court of Justice: Legality of the Threat or Use of Nuclear Weapons. Advisory Opinion of 8 July 1996. - [.C.J.

Reports. 1996. P. 226. § 39.
3% |bid.
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3 Open-Ended Working Group (OEWG): Second substantive session. 2020. URL: https://dig.watch/events/open-ended-work-
ing-group-oewg-second-substantive-session (accessed 08.11.2021); Department of Foreign Affairs and Trade: Australia's Cy-
ber Engagement Strategy. Annex A: Supplement to Australia's Position on the Application of International Law to State Con-
duct in Cyberspace. 2019. URL: https://www.internationalcybertech.gov.au/sites/default/files/2020-11/2019%20Legal%20
Supplment_0.PDF (accessed 08.11.2021); Department of Foreign Affairs and Trade: Australia's Cyber Engagement Strategy.
Annex A: Australia's Position on How International Law Applies to State Conduct in Cyberspace. 2017. URL: https://www.
internationalcybertech.gov.au/sites/default/files/2020-11/The%20Strategy.pdf (accessed 08.11.2021); Federal Government
(Germany): On the Application of International Law in Cyberspace. Position Paper. 2021. P. 5-6. URL: www.auswaertiges-amt.
de/blob/2446304/32e7b2498e10b74fb17204c54665bdf0/on-the-application-of-international-law-in-cyberspace-data.pdf
(accessed 08.11.2021); UK Attorney General's Office: Cyber and International Law in the 21st Century. The Attorney General
Jeremy Wright QC MP Speech on the UK’s Position on Applying International Law to Cyberspace. May 23, 2018. URL: https://
www.gov.uk/government/speeches/cyber-and-international-law-in-the-21st-century (accessed 08.11.2021), a Takxe [Koh
2012:1-12].
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3wmA v VIHAVA TOT4epKHYIN OTCYTCTBYE ACHOCTI
B OTHOILEHMY MVHVMMA/IbHON IUIAHKY JJIA TOHATUIA
«IIPYIMEHEHNE CWIbl» U «BOOPY)XEHHOE Hamaje-
HMe», B TO BpeMs Kak [lakucran B 061eM BbIpasu
06€CIIOKOEHHOCTb NPUMEHMMOCTBIO CT. 51 YcTaBa
OOH « «kubepomneparysiM». Poccust 3aHsa camyro
KECTKYIO0 MO3UILVIO, 3aABYUB, YTO HOHATUA «IIPYIMe-
HEeHMJe CUIB» U «BOOPYXXEHHOE HallaJieHue» MOTYT
IPUMEHATBCA TONBKO B KOHTEKCTE BOOPY)XEHHOTO
KOH(/INKTa, a KnbepHamajieHue BHe 9TOTO KOHTEK-
cTa o7, HuX He nopmagaerd,

OpHako, make ecmm He OCIHAapuBaTb KOPPEKT-
HOCTb IIOJIXO/Ia, OCHOBAHHOTO Ha aHA/IOTMMU U TIpU-
YIHHO-C/IeCTBEHHOI CBA3M, MHOTME 13 M3BECTHBIX
cny4yaeB BpemoHocHoro ycnonbsoBanus VIKT*! me
OyayT IOAIazaTh laXke IOJ, MIOHATHE «IIPUMEHEHMe
CIJIBI» M3-32 HU3KOJ MHTEHCHBHOCTM (pa3Maxa 1
npsAMBIX nocnencTsuit) [Watts 2015:249-250]. 9to
cepbé3HOe OrpaHNYeHMEe Ha Ty TY IIPUMEHEHNA «BO-
€HHOJ1 TTapajUrMbl», KOTOPOE CIYXXUT 00BsCHEHN-
€M JKeJTaHUA PsAfa TOCYAAPCTB 3a CYET POPMYINpPO-
BAaHNA CBOENl IO3MIMY HAa HAIVIOHAJIbHOM YPOBHE
HOB/IMATD Ha CTAHOBJIEHNE 00IIero MoAXoa K TOMY,
IJie MIMEHHO OyIyT pacIofiaraTbCsi MMHMMA/bHbIE
IUIAHKY «[IPYIMEHEHVIsI CUJIbI» Y <BOOPY>KEHHOTO Ha-
mageHnsa» B KoHTekcTe mcrnonb3oBanusa VIKT, u, B
YaCTHOCTH, CAIE/IATh X IPEeIbHO HU3KUMIL.

Tak, Opaniys ycTaHOBM/IA, YTO JHaXKe «Kube-
pornepaiys 6e3 Gpu3NYECKMX MOCTEACTBUI» MOXKET
ObITh KBa/MMUUMPOBaHAa KaK HpPYMEHEHJe CHUJIbI
U paspaboTaja — OTMETMM — HeMCYepIIbIBAIOLINIL
CIIMICOK KPUTEPUEB, KOTOPBIE JO/DKHBI IIPUMEHATD-
cA TIpu Takoll oneHKe. Cpefyt HUX YKa3aHBI: «IIPO-
VICXOXKJIeHMe OIepalyy ¥ MpUPOJA UCIIONHNUTENel
(BOeHHast WM HET), pa3MaX BMeLIATeIbCTBA, TEKY-
1IMe VIV IIPefiloyIaraeMble TIOCTIeACTBYA OlepaLuy
VIV TIpUpOJA IpefIoaaraeMoit mem»*2. Munucrp
VHOCTPAHHBIX ien HupiepnanioB Takoke 3asBIUI, YTO
«HeNb3sl MCK/II0YaTh, YTO Kubeporepanus ¢ O4eHb
CepbEé3HBIMM (PUHAHCOBBIMM VTV SKOHOMIYECKVIMI
HOCTIEACTBUAMM MOXKeT OBITh KBanmuQuipoBaHa

Kak IpuMeHenne cuybl»*. Hakowner, pagpaboranHoe
B Bermmkobpurannu «PykoBozncTBO 10 Knbeponepa-
IMAM» XOTA Y IIPU3HAET HEOOXOAMMOCTD OllepaLiuy
HPUYMHUTD «TAKVe XKe W/IM COIIOCTAaBMMbIe OCIIeS -
CTBMA, YTO M KUHETMYECKOEe HalajeHue», YTOObI
HOAIAaTh IIOJ MOHSTHE «IIPUMEHEHNE CHUIBD I10
. 4 ct. 2 YeraBa OOH, B cHOCKe yTOYHSET, YTO B
Ka4eCTBe TAKOBBIX MOTYT KBa/lM(UIVPOBATbCH, Ha-
IpuMep, «IIPOfO/DKMUTEIbHbIC HAllafieHNsa Ha OaH-
KOBCKYIO cucteMy Bennko6puTanui, KOTopble MOTYT
HAaHeCTV Cepbe3HbIl (PUHAHCOBBI yilepd rocynap-
CTBY, IIpUBEA K YXY/JLICHNIO S5KOHOMIYECKOil 6e3-
omacHocTy HaceneHus»*. OVH 13 CaMBbIX IINPOKUX
HOIXO/IOB K OIPeNie/IeHNI0 KPyTa JiessHMi, TIOfIaja-
IOLIVX IIOfI «TIPUMEHEHNe CUJIbl», JeMOHCTPUPYET 1
nosumys, o3BydeHHas Hopserneit®. Ilpencrasnser-
€A, YTO TeM CaMbIM TOCY[aPCTBA HACTOBKO [IAIEKO
OTXOfIAT OT HOPMAaTMBHOTO COfleP>KaHVsA HOHATUI
«IpYMEHeHIe CUJIbI» U «BOOPY>KEHHOE HamajeHue»,
YTO OTCTaMBaHME JAHHBIX NOAXOMOB IpuoOpeTaeT
OTPaHMYEHHbI IOPUAMYECKNMIT NOTEHLNAN, U, CKO-
pee, HOCUT TIOMUTMYECKNIT XapaKTep, BBIIOMHAA
(bYHKIMIO CAepKMBAHNA ITOTEHIVIA/IBHBIX YTPO3.

2.3. MexXpyHapOHOe TYMaHUTAPHOE IIPABO

Ecmn pacnipoctpanenne Ycrasa OOH Ha cny-
gayu ucnonb3oBanus VIKT Obito mopTBepkieHO
Ipynmoit npaBUTENIbCTBEHHBIX 3KCIEPTOB €LIE€ B
2015 1., mocnenHuM OACTMOHOM, II0 IIOBOAly KOTO-
pOro BeNNUCh CIIOPBI, OCTaBa/lOCh MEXIYHAPOLHOE
ryMaHuTapHOe 1paBo. B moxmazme 2015 1. 6pumn oT-
MeYeHbl TOJIbKO 4eTblpe IPUHIMIA: I'YMAaHHOCTH,
HeOOXOMMOCTH, NPONOPLMOHANBHOCTI U Pa3/nu-
Yy, — a UTOrOBbIe JOKIanbl B 2016-2017 rT. BoobI1IE
He ObUIM NIPMHATH [PyNIoi mpaBUTeIbCTBEHHBIX
9KCIIEPTOB, B TOM 4YJCJIE M3-32 3TUX pasHoOITacuil. B
moknage 2021 1., HakoHell, GblIa Ipy3HaIa Ipume-
HUMOCTb «HOPM MEXIYHapOJHOTO I'yMaHUTapPHOTO
IpaBar, HO lIecTas [pynmna cpenana npy 3ToM Bax-
HO€ YTOYHeHNe O TOM, 4YTO OHY IIPUMEHUMBI TONbKO
B CUTYalMsAX BOOPYXXEHHBIX KOHPMMKTOBY. OTCIO-

4" Open-Ended Working Group (OEWG): Second substantive session. 2020. URL: https://dig.watch/events/open-ended-work-
ing-group-oewg-second-substantive-session (accessed 08.11.2021).

4 Centerfor Strategic and International Studies, Significant Cyber Incidents Since 2006. URL: csis-website-prod.s3.amazonaws.
com/s3fs-public/200901_Significant_Cyber_Events_List.pdf (accessed 08.11.2021).

42 Ministere des Armées (France). P.7.
4 Ministry of Foreign Affairs (The Netherlands). P. 4.

4 UK Ministry of Defense: Cyber Primer (2nd ed. 2016). Annex 1A — International Law Aspects. P. 12. URL: https://assets.pub-
lishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/549291/20160720-Cyber_Primer_ed_2_
secured.pdf (accessed 08.11.2021)/

4 KomneHnguym-2021 (Hopserus). C. 70.

% OOH: 3anucka leHepanbHoro cekpetapsa «[oknag lpynnbl NpaBUTENbCTBEHHbBIX SKCMEPTOB MO MOOLPEHNI0 OTBET-
CTBEHHOrO MOBEefEeHNA FOCy[apcTB B KMOeprnpoCTpaHCTBe B KOHTEKCTe MexfAyHapopaHow 6e3onacHocTtn. 14.07.2021.
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fia, IPU3HAHNE TIONTYYNIOCh aMOMBAIEHTHBIM: XOTA
BMECTO OT/Ie/IbHBIX IIPUHIVIIOB OBIIO YKa3aHO Ha
HOPMBI MEX/IyHapOJHOIO TYMaHUTApHOTO IIPaBa,
BOIIPOC O TOM, MOKET JIM caMma II0 cebe orepaiys ¢
ucnonb3oBanyeM VIKT kBanuduimposarbcs B Ka-
4eCTBE «BOOPYKEHHOTO KOH(IMKTA», TAK ¥ OCTANICA
3a CKOOKaM11, 11, COOTBETCTBEHHO, KaK BBI3bIBAJI, TaK
U C HeoOXOAMMOCTbI0 OyfieT BBI3BIBATh Pa3HOYTe-
HMA B OyayLIeM.

BONbIIMHCTBO TOCYZAapCTB B 1LIEJIOM HOATBEp-
IV TIPYMEHMMOCTb MEX/[JYHapOJHOTO TIyMaHMU-
TapHoro mpasa (jus in bello) x omepauusam c uc-
nonb3oBanyeM VIKT. ApryMeHT ONIOHEHTOB, cpefu
koropsix Kuraii, Ky6a, [Takucran, Poccns, a Taxoke
Crupniickass Apabckas Pecriybnuka®’, coctout Tom,
YTO IPMMEHMMOCTb MEXIYHAPOLHOIO IyMaHUTap-
HOTro IpaBa OyAeT JerMTHMMPOBAThb MMINTApPH3a-
nio «kubepnpocrpanctBar. Ecnmu paccmarpusathb
¥ TPAaKTOBaTb JJAHHBIN JIOBOJ IIOBEPXHOCTHO, OH
MOXKeT II0Ka3aTbCsA UAYLIMM Bpa3pe3 co BCeil UCTO-
pueit pasBuTust HOpM jus in bello. OngHako, 9T0T ap-
TYMEHT MOXKET TaK)Ke O03HayaTb, YTO K 37I0yHOTpe-
O/IeHNIO «BOEHHOI IapajiUrMOil» MOXKET IPUBECTI
OTCYTCTBME YETKOTO BOJOpasfiena MeX]Y, C OfHOI
CTOPOHBI, «BOeHHbIM» Mcrnonb3oBanyeM VIKT, xo-
TOpOe MOXKEeT KBaIM(ULMPOBATHCA KaK «IIpYMe-
HEHUe CUIB» WIN «BOOPYXXEHHOE HAIlaieHNe» B
COOTBETCTBUU C jus ad bellum, wnu nopmasars 1mox
HOHATUSA «HAIAJIeHNe» VU «BOEHHAs Ollepalyis» B
COOTBETCTBMU C jus in bello, u, ¢ Apyroit CTOpoHHI,
«HeBOeHHBIM» ucnonb3oBanneM VKT - meanmem B
cepe xoMmbloTepHOI MHPOPMALMM, 32 KOTOpOE
IO HALIOHAJIbHOMY TIPaBY MOXKET YCTaHAB/IMBATbCA
YTOJIOBHAsA OTBETCTBEHHOCTD, I KOTOPOE MOXET CO-
BEpIIAThCA, B TOM YMCIIE, ¥ Ha (GOHE BOOPYKEHHOTO
koHmukTa. Takum 06pasoM, KBamuduKaIys 0 jus
in bello 6ynmer BBITECHATb «IPAaBOOXPAHUTENBHYIO

HapagurMy» KBaanpuKauum: IpuMeHeHne MexX/y-
HapOJJHOTO TIpaBa IIPaB 4el0BEKa VTN HAIVIOHA/Ib-
HOTO YTOJIOBHOTO IIPaBa, KOTOPOE, B CBOK OYepelb,
BIIOJIHE MOXKET ObITh OCHOBAaHO Ha MEX/YHAPOIHBIX
JIOTOBOPAX, NMOCBAIIEHHBIX KPYMVHAIN3ALUN Bpe-
TOOHOCHBIX essHII ¢ ucnonb3oBanmeM VIKT.

Kpome Toro, Henmb3s ymyckarb U3 BUAY TO, 4TO
HNOHATUIHBIN allapaT MeX]yHAapOJHOTO T'yMaHMU-
TapHOTO IpaBa B psJie CIy4aeB He MPMUCIOCOOTIeH 1
He II03BOJIAET UCIOIb30BaTh HOPMBI 9TOIl OTPAC/IN
B OTHOLIEHUM JiesHNII, COBEepIIaeMbIX B OTHOILIe-
HIY KOMIIbIOTepHOTO Kofia. OTCIoa, KONIeKTHBHOE
HOATBEP>K/IeHNe PYMEHNMOCTY MEKYHApOJHOTO
TYMaHJUTApPHOTO IpaBa B 3TOM cdepe MoxeT 1ubo
IPMBECTY K Pa304apoOBaAHMIO, KOT/A Aa/iblie 06X
IPVMHLUIIOB ¥ KIAaCCUPUKALNMY JINL, BO3MOXXHOCTD
IPYMEHUTb HOPMBI MEX/[YHaPOJHOTO TyMaHUTap-
HOTO ITIpaBa He 3ailfiéT, MO0 HAYHET IOfJOrpeBaTh
XKeTTaHMe pPACTAHYTb CYLIECTBYIOLIME MEXIyHa-
POIHO-IIPaBOBbIE MOHATHA U KOHIENIVN TaK, YTO-
OBl OHM CTalM BMeLIATb B Ce0s ¥ MCIIO/Nb30BaHMUE
VKT. leiicTBUTENBHO, MO)KHO MAEHTU(ULMPOBATD,
0 MeHbIIeil Mepbl, TpY 00/IacTy, Ifie IpUMeHeHMe
MeX/YHApOJHOTO I'yMaHUTApHOTO IIpaBa K cdepe
VKT MoxeT OBITb MCKIIOYNTENIBHO HMpoOIeMaTiy-
HO.

Bo-nepBbIX, ecu He pacTATMBaTh MOHATHE «HA-
HajieHne» I0 MEXAYHAPOJHOMY TYMaHUTAPHOMY
IPaBy Ha BPEIOHOCHYIO JIeATEIbHOCTb C VCIIONb-
3oBaHMeM VIKT, To BcTaHeT BOIpocC 0 HeOCTaTOU-
HOCTJ HOPM 3TOJI OTpAc/Iu. ITO BHITEKAET U3 JIAKO-
HUYHOCTU HOJIOKeHWIt jus in bello, MOCBAIEHHDIX
«BOEHHBIM OIlepalusaM», MPUYEM, JjaKe B CiIydae
BOOPYXX€HHOTO KOHQIMKTa MEXJYHApOJHOIO Xa-
pakTepa (B OTHOLIGHV) KOHQIMKTOB HEMEXIY-
HapOJJHOTO XapaKTepa Takye IIONOKeHMs BOooOIe
OTCyTCTBYIOT). IIpy 3TOM GONBLIIMHCTBO CTydaeB

Moscow Journal of International Law « 1 - 2022

§ 71(f). Doctyn: https://front.un-arm.org/wp-content/uploads/2021/08/A_76_135-2104030R-1.pdf (gata obpalyeHus:
08.11.2021).

47 Declaration by Miguel Rodriguez, Representative of Cuba, at the Final Session of Group of Governmental Experts on
Developments in the Field of Information and Telecommunications in the Context of International Security. June 23, 2017.
URL:  https://www.justsecurity.org/wp-content/uploads/2017/06/Cuban-Expert-Declaration.pdf (accessed 08.11.2021);
MuHucTepcTBO MHOCTPaHHbIX aen PO: Oteet cneunpeactasutena lNpesvpeHta Poccuiickonn ®epepaunn no Bomnpocam
MeX[yHapOAHOro COTPyAHMYEeCTBa B 06nacTv MHbopmaLlmoHHon 6esonacHocTyh A.B. KpyTckix Ha Bonpoc MHbopmareHTCTBa
TACC 0 COCTOAHMU MeXAYHapOAHOro Avanora B 31oi cdepe. 29.06.2017. Joctyn: http://www.mid.ru/en/foreign_policy/
news/-/asset_publisher/cKNonkJEO2Bw/content/id/2804288 (gaTa obpatieHus: 08.1111.2021); o no3uuymm KHP cm.: Korzak E.
UN GGE on Cybersecurity: The End of an Era?. — The Diplomat. July 31, 2017. URL: https://thediplomat.com/2017/07/un-gge-
on-cybersecurity-have-china-and-russia-just-made-cyberspace-less-safe (accessed 08. 11.2021); Open-Ended Working Group
(OEWG): First substantive session. 2019. URL: https://dig.watch/events/open-ended-working-group-oewg-first-substantive-
session#:~:text=from%20the%20meeting-, The%20first%20substantive%20session%200f%20the%200pen%2DEnded %20
Working%20Group,RES%2F73%2F27) (accessed 08.11.2021); Open-Ended Working Group (OEWG): Second substantive
session. 2020. URL: https://dig.watch/events/open-ended-working-group-oewg-second-substantive-session (accessed
08.11.2021).
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BpenoHocHoro ucnonbsosanus VIKT ne 6ynyT mop-
HafiaTh IOJ JOCTATOYHO JIeTAJbHO YPeryInpOBaH-
Hble «HAIAfIeHNA», ¥, COOTBETCTBEHHO, B JIy4IleM
cIydae, CMOTYT ObITh KBaIU(UIMPOBAHBI KaK «BO-
eHHble onepauun». B coorsercTBum c 1. 1 ct. 51 1
1. 1 c1. 57 IlepBOro HOMOJIHNUTENIHHOTO MIPOTOKO/A K
JKeneBckuM koHBeHIMAM 1949 I. 0 3auuTe >KepTB
BOOPYXXEHHBIX KOH(IMKTOB MEX[[YHApOJHOTO Xa-
pakTepa, O05S3aHHOCTM CTOPOH KOH(QIMKTA yCTa-
HOBJIEHBI CIMIIKOM OO0 M OTPaHNYMBAIOTCS BO3-
JNIO>KEHVEM O0SA3aHHOCTYU TIPEJOCTABIATh «OOLIYIO
3alUTY» TPaXKJAHCKOMY HACENIEHMIO «OT OIACHO-
CTell, BOSHMKAIOINX B CBA3M C BOCHHBIMU OIlepa-
LVISIMI», @ TAKXKe «IIPOSIB/IATD 3a60TYy O TOM, YTOOBI
I[AJUTD TPaXHAHCKOe HaceleHNe, TIPaXIaHCKIX
JIULL ¥ TPKJJAHCKIE OOBEKTDI».

OrpaHM4eHHOCTb INIPUMEHMMOCTV KaTeropyun
«HAIafIeHye» 110 MEXIYHapOJHOMY I'yMaHUTapHO-
My TIpaBy K omepauuaAM c ucnonb3oBanuem VKT
Hallsla cBO€ oTpaxkeHue B nosuiuyu Ppannun. Ha-
IOMHIM, 4YTO MUHICTEpCTBOM 06OPOHBI 3TOTO TO-
CyiapcTBa OBUT 3asAB/IEH OYeHb IIMPOKMI OAXOR, K
TOMY, YTO MOXKHO CYUTATh «IIPVMEHEHUEM CHUTIBI»
1o jus ad bellum, xorga B KayecTBe TaKOBOTO pac-
CMaTPMBA/INCh OIEPaLViM, KOTOPbIe He IIPUYMHAIT
¢usnyeckoro yumepba. Tem He MeHee, 3epKalbHO
[epepacTArNBaTh KATETOPUIO «HAMAJEHUe» IO jus
in bello MuHMCcTEepCcTBO 0OOPOHBI He CTANO, U, KaK
pesy/IbTart, ObUIO BBIHYXX/IEHO IIPU3HATD, YTO «O0/Ib-
IIMHCTBO OIEpalyil, BK/I0OYAsA HACTyIaTelbHbIE
Kubeponepaiyn, mposeféHHsle PpaHiyeir B cu-
Tyalluy BOOPYXXEHHOrO KOHQIMKTA, He JOCTUTAIOT
MMUHJMA/IbHOJ I/IAaHKY HallaJieHNsA», COOTBETCTBEH-
HO, «OHU OCTATCA YPeryIMpOBaHHBIMY OOIIVIMM
IPYHIUIIAMY  MEXIYHAapOJHOIO TI'yMaHUTapHOTO
npasa».*

Bo-BTOpBIX, Tpo6IEMa BO3HMKAET IIPY MOIBITKE
TOCYHapCTB OOONTY OTpaHMYEHNS TIOHATHUSA «HAIa-
fieHue» 110 jus in bello, pactsaruBas ero 00bEM Tax,
4TOOBI OH MOT BK/IIOYATh KaK MO>KHO 60JIblile BIZOB
BpefoHocHoro ucnonbzosanua VIKT. Hampuwmep,
fopupindecknit copetHuk CIIIA b. Oran ormern,
4TO XOTS «He BCe Kubepolepannm JOCTUTAI0T YPOB-
Hs “HamafieHyus’” KaK IPaBOBOJI KaTerOPM I10 IIPaBy
MeXX/JYHApOJHBIX BOOPY)KEHHBIX KOH(IMKTOBY, TEM
He MeHee, CYLIECTBYeT BO3MOXKHOCTD KBaMpUIN-

4 Ministere des Armées.P.13.

poBaTh TaKMe OINepalyy KaK «HANafieHNs», «y4u-
THIBasA, CPeAM IIPOYEro, IPUBOAUT /N 3Ta Kubeppe-
ATETbHOCTb K KMHETUYECKUM M/IM HEKMHeTUIeCKUM
HOCTIEICTBUAM, MPUPOAY U OXBAaT 3TUX IOCTIE[-
CTBUIL, @ TaKXe CYIIHOCTb CBA3Y MEXJy TaKoil Jie-
ATENIbHOCTDIO ¥ KOHKPETHBIM BOODPYKEHHBIM KOH-
¢nmukrom»®. IIpuMeHeHMe TaKOTO IOAXOA MOXKET
HpMBECTU K 0OBEKTUBHOI HEIPUMEHMMOCTI HOPM
MEX/YHapOJHOIO T'YMAaHUTAPHOIO IIpaBa, IOCBA-
IEHHBIX «HAMANEHUAM», K CITy4asM BPeJOHOCHOTO
ucnonbsosanus VIKT, motomy 4to atu mpasumia 3a-
JyMbIBA/IUCh U ObIIN CHOPMYTMPOBAHBI TAK, YTOOBI
PerymmpoBaTh KMHETUYeCKIe OIepaLM.

Tperbsa mpobnema, cBfi3aHHAsA C NPUMEHMMO-
CTBI0 MEX/YHAPOJHOIO TyMaHUTApDHOTO IIpaBa K
BpefoHocHOMY ucronb3oBanuio VIKT, npoucrekaer
U3 TOro aKTa, YTO UCHOTTHUTENN MOTYT COCTOATD B
PasNIMYHOI CTENEHN CBA3Y C TOCYLaPCTBEHHON VN
HETOCYIAPCTBEHHON CTOPOHOI BOOPY>KEHHOTO KOH-
¢nukra. B coBokymHOCTH ¢ 0c060i1 TIpUpoOfoIL ca-
moit mesitenbHocTH B chepe VIKT, ato obcTosTens-
CTBO MOXXET IIPUBECTU K TOMY, YTO K/IKOueBas M
MEeX/YHapOJHOT0 TYMaHMTAapHOTIO IIPaBa KaTeropu:
«HEIIOCPEe[ICTBEHHOr0 Y4acTys B BOEHHBIX JIeliCTBU-
AX», — B Pas/JIMYHBIX BapMaHTaX IIPOYTEHMs, IIpefi-
CTaBJIEHHBIX B IIPaBOBOII JmMTeparype [Interpretive
Guidance...2009:46-64] u cyneOHBIX pereHUAx™,
— OKa)KeTCS HeJloCTaTOYHO mupoKoii. K Takomy pe-
3y/IbTaTy MOXKET HPMBECTU KaK TpeboBaHMe O Ha-
INYYUN TECHOU CBA3M CO CTOPOHOV KOH(IUKTA /s
1eneit KnaccuuKanmy B KayecTBe KOMOaTaHTa VN
4jieHa OPTaHM30BAHHBIX BOOPY)XXEHHBIX CUI WIN
TPYIIIBI, TaK ¥ TpeGOBAaHMA O NPUYMHEHUU KMHe-
TUYECKOTO J/IM CXOXKEro C KMHeTHYeCKuM yep6a,
INPAMON IMPUYNHHO-CIIENCTBEHHON CBA3U U CYIle-
CTBOBAHUM CBA3Y C BOGHHBIMM JIENICTBUAMMI.

3. TYMaHHbIe IEPCHEKTUBBI MIPABOTBOPYECKO-
Ir'o TpE€Ka: CTaHJApPThl BMECTO HOPM

Hecmotpst Ha 6Gonblioe KOMMYeCTBO NpobieMm,
C KOTOPBIMM CTAJIKMBAeTCA IpUMeHeHMe OOLINX
HOPM MeXIYHapOJHOTO Ipasa lex lata K BpeoHOC-
HOII feATenbHOCTH ¢ ucnonb3oBanueM VIKT, mpaso-
TBOPYECKUIT TPeK [0 CUX IIOp He UIPaeT pelIao-
mett pomyu. CaMu TocyfapcTBa, 10 KpaiiHeil Mepe,

4 Egan B.J. Remarks on International Law and Stability in Cyberspace. Speech at Berkeley Law School. November 10, 2016.
URL: 2009-2017.state.gov/s/|/releases/remarks/264303.htm (accessed 08.11.2021).

50 Supreme Court of Israel: The Public Committee against Torture in Israel v. the Government of Israel et al. Judgment of 13
December 2006. § 39. URL: http://elyon1.court.gov.il/Files_ENG/02/690/007/a34/02007690.a34.htm (accessed 08.11.2021).
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X TIOfIaBJIsollee OOIBIIMHCTBO IPENIOYNTAIOT He
CBA3BIBATh Ce0 KaKUMMM-TM60 HOBBIMM 00S3aTeNb-
crBamu [Delerue 2019:315-316]. B xauecTBe mpuunu
TAKOTO OTHOLIEHNS IYOIMIHO O3BYUeHBI: JOCTATOY-
HOCTb CYIIECTBYIOIEN «CTPATETNIECKONl PaMKI»
U perynmpoBaHusi «kmbeprnpoctpanctBa» (EB-
pomneiickuit Coros, HopTyram/m), OMIaCHOCTb TOTO,
4TO CO3JIaHMe HOBBIX IOPUAMYECKM 0053aTeTbHBIX
HOpM OyfeT pasMbIBaTh WIM CO3[aBaTb HeOIlpe-
JIeIEHHOCTh B OTHOLIEHMM YXKe CYIeCTBYIOLIX
(Bomrapus, Vtanus), HE[OCTaTOYHOCTD MPAKTUKU
rocypapcts (V3pawib) min KOHCEHCYca MeX[Y ro-
cymapcrBamu (Benmmkobpuranus), a TakxKe Men-
TE/IBHOCTb MEX/JYHApPOJZHOTO HOPMOTBOPYECKOTO
Hpolecca o CPaBHEHMIO CO CKOPOCTBIO PasBUTHSA
texuonormit (CIIA, Cunranyp, Bemnkobpuranus,
Asctpamus). Tonbko HeOOMbIIIOE YMCTIO TOCYAAPCTB
YKasbpIBalOT Ha IIPEANOYTUTENBHOCTb IPABOTBOP-
geckoro Tpeka (Amkup, Hurepus, Poccus, Cupus,
KAPVIKOM), ipu 3TOM, OHAKO, HEKOTOPbIE U3 HUX
JIOTIOJTHUTE/IBHO OTMEYAIOT, YTO PacCMaTpUBAIOT
HEeOOXOMMOCTD CO3[JaHVsI HOBBIX HOPM VICK/TIOYN-
TE/IbHO B CpelHe- VI JOITOCPOYHOI HePCIeKTH-
Be (FOAP, YUmmu, Bpaswmms). Berpaborka HOBBIX
JIOTOBOPHBIX HOPM MEXIYHApPOJHOTO IIpaBa IOKa
OTpaHNMYMBAETCS Pa3BUTIIEM COTPYAHUYECTBA TOCY-
JlapcTB B 06/macTyt 60pbOBI C IPECTYIIHOCTBIO B 00-
JIACTY KOMIIbIOTEpHOI MHpopManmm®.
MaructpanbHyio TO3MIMIO 3aHS/N OCHOBAH-
HbBII Ha KOHCEHCyce Ipolecc (opMymnpoBaHus
«cTaHAapToB». OfHAKO, €C/IM MBI PACCMOTPUM CO-
Jiep>KaHye CTaHJApPTOB, KOTOpble ObIIM Of0OpeHDI
TenepanpHoit Accambneeit OOH, To Hu B ux nepBo-
HayajbHOM Bufe (11 «ZoOpOBONBHBIX M Heobs3a-
TE/IbHBIX HOPM OTBETCTBEHHOTO IOBEJEHVs TOCY-
JlapCTB»)*, HU B UX paclIMpeHHOM BapuaHTte (14
«HOPM TIOBEfieHs1»)*, OHU He IPVBHECIN KAKOIi-
760 «06aBIEHHOI CTOMMOCTI» K OLieHKe IpaBo-
MepHOCTU BpefoHOCHOro ucnonb3osanus VIKT mo

CPaBHEHMIO C CyIeCTByIuMy HopMamu™. Kax-
JIbIIT CTAaHJAPT, KOTOPBI CPOPMYIMPOBAH KaK Mpu-
MEHUMBII K 9TOV OLIeHKe, 0053aTeIbHO OrpaHNYeH
OTCBIIKOJ Ha HENCTBYIOLIE HOPMbI MEXIYHApO-
HOTO IIPaBa; KpOMe TOr0, KO BCEM «HOPMaM OTBET-
CTBEHHOTO IIOBEfleHMsl IOBefeHMs» IpUMeHMMa
06111251 OTOBOPKA O TOM, YTO OHM «He IpefyCMaTpu-
BAIOT OTPAHMYEHN UM 3aIIpeTa JENCTBUIL, COIIa-
CYIOLIMXCA C HOPMaMyl MeX[YHapOJHOTO IIpaBa»™.
[Topxop, saxmoyaomuiici B (OPMYIMPOBAHUN
CTaH/]APTOB, MOXKET OBITb BaXKEH 1 BIIOJIHE OIIPaB-
laH B KadyecTBe MONUTUYECKOTO MHCTPYMEHTA M
TOT0, YTOObI JOIOTHUTENBbHO NOATBEPAUTD IpHMe-
HYMOCTb MeX/[yHapOJIHOTO IIPaBa K JieATeNbHOCTH,
cBasanHoI1 ¢ ucnonbsosanneM VIKT [Akande, Coco,
de Souza Dias 2022:34]. Tem He MeHee, «<HOPMBI OT-
BETCTBEHHOTO ITOBEJEHVIS» II0 CBOEMY COfiep>KaHMIO
IOPU/MYECKN TABTONIOTMYHBI, TAK KaK He J0OaBIIAI0T
HJYEro HOBOTO K OIleHKe IIPaBOMEPHOCTU Bpefo-
HocHoro ucnonb3oBanus MKT.

4. 3aKknioueHne

ApTUKynALMA TOCYAapCTBAaMU CBOUX IO3MLUI
0 TOM, KaK MMEHHO HOPMbI MEXYHaPOJHOIO IIpa-
Ba JIO/DKHBI IIPUMEHATHCA K BPEJOHOCHBIM OIlepa-
nuaM ¢ ucnonbsosanueM VIKT, ceugerenbcTsyer o
TOM, YTO MEHE[PKepMaaN3M IOCTENIeHHO OTCTYIIa-
eT, YCTyIas MecTo KoHceHcyanusMmy. OnHako, Kak
IIOKa3blBaeT AHA/IN3 O3BYYEHHBIX TOCYHAPCTBAMMU
HO/IXO/I0B, KOHCEHCYC C/I0XKMICS HAa OYeHb BBICOKOM
ypOBHe abCTpaKIMy 1 BPAJ, JIM BBIXOAUT 32 IIpefie-
JIBI IPU3HAHUA PACHPOCTPaHeHNs cepbl JeiCTBIUA
061X HOpM MexXyHaponHoro npasa Ha VIKT. Oto
3aKpeIUlAeT HeOolpee/EéHHOCTh B KauecTBe KIlye-
BOJl XapaKTEPUCTUKU MEX]YHAPOIHO-IIPABOBOIA
OLIEHKI COOTBETCTBYIOIMX C/IyYaeB 1 fleflaeT IpaK-
TUYeCKN M000e CyX/eHNe O HI0aHCaX IIPUMEeHeHNA
HOPM MEX/[yHapOJJHOTO ITpaBa B «kubepcdepe» BbI-
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51 Cm.: MUHUCTEPCTBO MHOCTPaHHbIX aen PO: NHTepBblo aupekTopa [enapTtameHTa mMexayHapoaHON MHGOpMaLMOHHON
6e3onacHoctn MWL Poccum AB. Kpytckmx «nobanbHasa KubeprioBecTka: Aunnomatyeckasa nobepa» XypHany
«MexpyHapoaHaa *u3Hb». 07.06. 2021. Joctyn: https://www.mid.ru/mezdunarodnaa-informacionnaa-bezopasnost/-/as-
set_publisher/UsCUTiw2p0O53/content/id/4778945 (pata obpatueHms: 08.11.2021).

52 [loknap M>-2015. 8§ 13.

33 OOH: Pe3ontouua leHepanbHol Accambnen «[JocTrxeHnsa B chepe MHPopmaTsaLmm 1 TeneKoOMMYHUKaLMIA B KOHTEKCTe
MexyHapoaHol 6e3onacHocTuy. 05.12.2018. [octyn: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/418/07/
PDF/N1841807.pdf?OpenElement (aata obpatueHus: 08.11.2021).

* TMprmeuaTenbHO, YTO B Xofe 3acepaHuin Paboueln rpynnbl OTKPLITOro coctaBa ToNbKO ErvneTt nmpAMo BbicKasanca 3a
TpaHchopmaLmio MpaBuN OTBETCTBEHHOTO MoBefeHUs, pa3paboTaHHbix [T13, B topuanyeckn-obasaTenbHble HOPMbI;
OuANNNVHBI BbIPa3unn CoXaneHne o HeobA3aTeNlbHOM XapaKTepe faHHbIX PeKOMeHAALMIA 1 OrpaHNYEHHbIX BO3MOMHOCTAX
no X UMnNemMeHTaLuu.

5 Noknap M3-2015.§ 10.
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THE TREATY ON THE

PROHIBITION

OF NUCLEAR WEAPONS:
IS THERE A BETTER ALTERNATIVE?

INTRODUCTION. The Treaty on the Prohibition of
Nuclear Weapons (TPNW) which came into force in
January 2021 divided the international society into two
groups: its ardent supporters and opponents. The vast
majority of the parties to the Treaty are the states which
have neither nuclear potential, nor political influence
in the international nuclear agenda. In contrast, all
the nuclear-weapon powers and almost all states with
nuclear infrastructures refused to participate in the
TPNW. The Treaty contains an array of legal flaws,
does not require any verification mechanism or even
time-frame for nuclear weapons destruction.
MATERIALS AND METHODS. The study is based
on the international treaties in the sphere of nuclear
non-proliferation and disarmament, resolutions of
international organizations, official statements, and
joint documents of the heads of states and of the five
nuclear-weapon states (P5). Materials used for the
analysis include scholar works of Russian and foreign
researches in the international security law and nu-
clear law. The research is based on general methods
of study such as systematic approach, induction and
deduction, logical forecasting, and specific methods
including historical and legal comparative methods.

52

RESEARCH RESULTS. The article starts with the
history of international efforts of nuclear weapons
prohibition and approaches of leading powers. Spe-
cific legal drawbacks inherent in the TPNW were ex-
posed which proves that the Treaty is in fact a legally
inconsistent document. At the same time antinuclear
attitudes behind the Treaty should be understood and
taken into consideration. There is a strong need for a
constructive alternative to the TPNW.
DISCUSSION AND CONCLUSIONS. By compat-
ing the various states’ approaches and legal opinions,
the authors come up with a “Road Map” of actions
which could become a real counterweight to the hasty
and ill-considered decisions to prohibit nuclear weap-
ons. Among those actions is the movement along
two parallel tracks. The first one is Russian-Ameri-
can talks on further nuclear arms reductions which
should include all strategic factors. The second one is
a gradual involvement in the process of other nuclear-
weapon powers through informal mechanism of con-
sultations of the P5. The article prescribes how to fill
this mechanism with measures of transparency, confi-
dence building and predictability.
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[OrOBOP O 3AMPELUEHUN
ANEPHOIO OPYXUA:
ECTb JIX NYYLUAA ANTbTEPHATUBA?

BBEJEHME. [Jozos0p o 3anpewjenuu sepHozo opy-
swcust (I340), ecmynuswuii 6 cuny 6 snsape 2021 200a,
PACKOTON MeHIYHAPOOHOe COOOULECNBO HA e20 APbIX
CMOpoHHUKO6 U npomusHukos. Tlodasnsiouee 6omo-
wiuHcmeo yuacmuukoe JJozosopa — eocyoapcmea, He
o0nadarousue Hu SO0ePHLIM NOMEHUUATIOM, HU F0epHOLL
UHPPACMPYKMYPOLi, HU NOTUMUHECKUM BECOM 6 MU-
posoti s0epHoti nosecmxe. [lozosop codepicum maccy
NPABO6bIX U3LAHOB, He NPedyCMAMPUsaen KoHmposo-
HO20 MeXaHU3Ma U 0dase CPOK0B YHUUIMONEHUS S0ep-
HO20 OPYIHUA.

MATEPUAJIBI I METO[DI. B ocHosy uccredosa-
HUSL NOTIONCEHbL MENOYHAPOOHbIE 002080pbl 8 007IACIU
A0epPHO20 HEPACHPOCMPAHEHUS U PA3OPYHEHUS, peliie-
HUSL MeHOYHAPOOHIX OP2aHU3AUUL, 3as67IeHUsT 0u-
UUATIHVIX TIUL, COBMeCHIHble OOKYMeHMbl U0ePOs 20-
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cyoapcme, npedcmasumerneil S0ePHOLL  «NAMEPKU».
IITupoko ucnonv306aHvL HayuHbvle MPYObl POCCUTICKUX U
3apybexcHvix uccnedosamerneii 8 06nacmu NPasa mex:-
dyHapooHoii besonacHocmu u sidepHozo npasa. Memo-
0071021HeCKy10 0CHOBY UCCTIE008AHUS COCABUIU 00UL4e-
HAy4Hble Mermoobl NOSHAHUA: CUCHEMHYIL 100X00,
UHOYKUUS U 0eOYKUUS, JI02UHecKoe NPOZHO3UPOBAHUE,
U cneyuanvHole Menoobl — CPABHUMENbHO-UCOpUHe-
CKUTL U CPABHUMENLHO-NPABOBOTI.

PE3YJIbTATBI MICCIIEJOBAHWA. B cmamve uc-
C71e008aHA NPEOLICOPUT MENOYHAPOOHDIX YCUNULL 1O
3anpeueruto s0epH020 OPYHCUS, U3JI0HEHbL NO0X00bL
sedyujux eocyoapcme. B xode nposederrozo ananusa
6bLABTIEHbL  KOHKPEmHble  Npasosvle  HeOOCMAmKu
N340, nobmaepﬁcbamugue, 4o JJo2o60p oxasascs, no
cymu, 0eKnapamusHuiM, 0pUoU4ecKy npomusopeHi-
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8bIM 00KyMeHmOM. Bmecme ¢ mem, 00veKmusHo cmos-
wiue 3a [I340 anmusdeprvie HacmpoeHus: mpebyrom
noxumanus u yuema. Heobxo0uma KoHCMPyKmMUeHAs
anvmepramuea JJ340.

OBCYJKIIEHUME U BbBIBOIDI. Conocmasnetiue
1100X0006 PASNIUHBIX 20CYOAPCNG U MHEHUI yHeHbIX
1103607151eM CHOPMYTUPOBAIND C80€20 POOA «OOPONHCHYIO
Kapmy» Oeticreuil, kKomopvie cmanu Ovl peanvHbim
NpPOMUB08eCOM NOCNEUIHBIM U IOPUOUHECKY HECOCHION-
MenbHbIM PeueHUIM N0 3anpeny s0epHozo opyxcus. B
UX uucse 06udieHue N0 0BYM NAPAsIeNbHbIM MPEKAM.
Ilepsviti - 08ycmopoHHuUe POCCUTICKO-AMEPUKAHCKUE
1epe2080poul 10 KOHMPOTIO HAO A0EPHIMU 800PYIHeHU-
AMU C y4ermom 6cex Cmpamezu4eckux Paxmopos.
Bmopoii — nocmenerroe 6067eueHue 6 IMOM Npoyecc
Opyeux sI0epHbIX Oepicas uepe3 HePOPMAnvHVI KOH-
CYTILIMAMUBHDBILL MeXAHU3M S0epHOLl «namepku». B

1. Introduction

uclear weapons, along with chemical and bi-

ological weapons, are classified as weapons

of mass destruction (WMD). These types
of weapons have a large-scale destructive effect on
humans, infrastructures and the environment. Ac-
cording to the definition of the Military Encyclopae-
dic Dictionary of the Russian Ministry of Defense,
weapons of mass destruction “can cause massive
losses and destruction up to irreversible changes in
the environment™'.

Two types of these weapons were completely pro-
hibited. In 1972, the Convention on the Prohibition
of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and
on Their Destruction was opened for signature (it
entered into force in 1975)2 In 1993, the Convention
on the Prohibition of the Development, Production,

cmambve npedsionceHbl KOHKpemHvle ude no HANomHe-
HUI0 MAK020 MEXAHUSMA MePamMi. OMKPbIMOCy, 00-
8epUs U NPedcKa3yemMoci.

K/TIOYEBBIE CJIOBA: /]340, mexdyHapooHas 6es-
onacHocm, s0epHoe opyxcue, s0epHoe Pa3opysneHue,
s0epHOe HepacnpocmpareHie, S0epHAS «NAMePKa»

JJIA HUTUPOBAHMA: JIvicenko M.H., OcramnoBa
A.JI. 2022. JloroBop 0 3amlpelleHny AJEepHOTO Opy-
KUA: €CTb /M JTyYIlas anbTepHatuBa? — Mockosckuii
Hypran mexcoynapoorozo npasa. Nel. C. 52-64. DOL
https://doi.org/10.24833/0869-0049-2022-1-52-64

Asrmopui 35167110 06 OMCymMcmeun KOHOIUKMA uH-
mepecos.

Stockpiling and Use of Chemical Weapons and on
Their Destruction was opened for signature (entered
into force in 1997)°. (Both Conventions have histori-
cal roots in the 1925 Geneva Protocol for the Prohi-
bition of the Use in War of Asphyxiating, Poisonous
or Other Gases, and of Bacteriological Methods of
Warfare?).

As for the mostly destructive WMD — nuclear
weapons, they have not been originally prohibited.
According to Professor Gheorghe, “free [nuclear]
market formed in the 1950s contributed to the prolif-
eration of nuclear weapons in the 1970s” [Gheorghe
2019:88]. However, step by step nuclear weapons
were legally restricted in terms of their prolifera-
tion. In particular, separate bans were worked out
on their deployment in outer space, at the bottom of
the seas and oceans, in a number of geographic re-
gions. In 1968 the Treaty on the Non-Proliferation of
Nuclear Weapons (NPT)® was opened for signature

' Ministry of Defence of the Russian Federation: Encyclopaedic Dictionary. (In Russ.). URL: https://encyclopedia.mil.ru/ency-

clopedia/dictionary/search.htm (accessed 20.11.2021).

2 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Tox-
in Weapons and on Their Destruction of 16 December 1971.. URL: https://undocs.org/en/A/RES/2826(XXVI) (accessed
20.11.2021).

3 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction of 13 January 1993. (In Russ.). URL: https://www.un.org/ru/documents/decl_conv/conventions/chemweapons.
shtml (accessed 20.11.2021).

4 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of
Warfare of 17 June 1925. URL: https://www.un.org/disarmament/wmd/bio/1925-geneva-protocol/ (accessed 20.11.2021).

> Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968 . URL: https://www.un.org/disarmament/wmd/nuclear/
npt/ (accessed 20.11.2021).
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which became the centrepiece of the international
nuclear non-proliferation regime. In addition, legal
bans on nuclear testing were gradually introduced,
culminating in the Comprehensive Nuclear Test Ban
Treaty (CTBT) of 1996°, which, however, has not yet
entered into force. In parallel, Russia and the United
States concluded a set of strategic arms reduction
treaties on partial nuclear disarmament. However,
the “development, production, stockpiling and use”
of nuclear weapons remained, with a few exceptions,
outside the prohibitions. The international commu-
nity was mounting increasing pressure in favour of a
comprehensive ban on nuclear weapons. And finally,
in 2021, it happened.

2. Nuclear Weapons Ban Treaty - Polarization
of the International Community

Negotiations on the Treaty on the Prohibition
of Nuclear Weapons (TPNW) were conducted un-
der the auspices of the UN General Assembly. In
December 2016, the General Assembly adopted a
resolution in which it decided “to convene in 2017
a United Nations conference to negotiate a legally
binding instrument to prohibit nuclear weapons,
leading towards their total elimination™. Discus-
sion of the draft agreement took place at plenary ses-
sions. On July 7, 2017, the text was put for a vote. On
September 20, 2017, the Agreement was opened for
signature®. (All nuclear-weapon states boycotted the
negotiations from the beginning. As Sergey Lavrov,
Foreign Minister of Russia has explained, “we share
the task of building a nuclear-free world. However,
this goal should not be achieved by such one-sided,
rather arrogant methods, on which this document
is based™). The treaty entered into force on January
22,2021, 90 days after its ratification by 50 member
states, as provided for by its terms".

It would seem that the adoption of a treaty which
affects the fate of the whole international community
and has the highest moral value should have caused
widespread international support. On the contrary,
the TPNW provoked unprecedented international
polarization. This is clearly visible, in particular, in
the composition of its participants. As of February
20, 2022, the Treaty was signed by 86 states, ratified
by 59. Among the parties to the Treaty there are no
countries of the P5 (Great Britain, China, Russia,
France, the United States) and four other de facto
possessors of nuclear weapons (Israel, India, North
Korea, Pakistan). The Treaty is not supported by any
NATO member, Asian allies of the United States and
even Japan. Among the European countries, only
Austria, Ireland, Malta and San Marino have acceded
to the Treaty. Among the CIS countries, the Treaty
was supported only by Kazakhstan. Of all the signa-
tories, only three countries have nuclear industries
and nuclear power plants - Brazil, Mexico, South Af-
rica, plus Bangladesh which will soon complete the
construction of a nuclear power plant". In general,
the overwhelming majority of the participants of the
Treaty are the developing countries of Asia, Africa,
Latin America and Oceania, most of which have nei-
ther nuclear industrial potential nor political role in
the world nuclear agenda. It is noteworthy that the
International Atomic Energy Agency (IAEA) is not
among the signatories.

The TPNW divided the international community
into two opposing camps. The Treaty was cheerfully
welcomed by the international disarmament lobby.
An international non-governmental organization
actively advocating the TPNW - the International
Campaign to Abolish Nuclear Weapons - received
the Nobel Peace Prize in 2017 for the “ground-break-
ing efforts to achieve a treaty-based prohibition of
such weapons” The UN Secretary General A. Gu-
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¢ Comprehensive Nuclear-Test-Ban Treaty Organization: Comprehensive Nuclear-Test-Ban Treaty of 10 September 1996. URL:
https://www.ctbto.org/fileadmin/user_upload/legal/CTBT_English_withCover.pdf (accessed 20.11.2021).

7 UN: Resolution adopted by the General Assembly on 23 December 2016 “Taking forward multilateral nuclear disarmament
negotiations”. URL: https://undocs.org/en/A/RES/71/258 (accessed 20.11.2021).

8 TreatyontheProhibition of NuclearWeaponsof 7 July 2017.URL: https://treaties.un.org/doc/Treaties/2017/07/20170707%20
03-42%20PM/Ch_XXVI_9.pdf (accessed 20.11.2021).

° Ministry of Foreign Affairs of the Russian Federation: Foreign Minister Sergey Lavrov’s remarks at the Moscow Nonprolifera-
tion Conference on, “Foreign Policy Priorities of the Russian Federation in Arms Control and Nonproliferation in the Context of
Changes in the Global Security Architecture”. November 8, 2019. (In Russ.). URL: https://www.mid.ru/ru/press_service/minis-
ter_speeches/1475160/?lang=en (accessed 20.11.2021).

19 UN: Secretary General's Video Message on the Occasion of the Entry Into Force of the Treaty on the Prohibition of Nuclear
Weapons. January 22, 2021. URL: https://www.un.org/sg/en/content/sg/statement/2021-01-22/secretary-generals-video-
message-the-occasion-of-the-entry-force-of-the-treaty-the-prohibition-of-nuclear-weapons (accessed 20.11.2021).

" The International Campaign to Abolish Nuclear Weapons (ICAN): Signature and ratification status. Treaty on the Prohibition
of Nuclear Weapons. URL: https://www.icanw.org/signature_and_ratification_status (accessed 20.11.2021).
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terres assessed the TPNW as “an important step
towards achieving the universal goal of creating a
world free of nuclear weapons™2.

In contrast, foreign ministers of the five nuclear-
weapon states adopted in 2018 a Joint Statement op-
posing the TPNW. The document firmly “rejects” the
TPNW. It says that the P5 countries will not “sup-

port, sign or ratify this Treaty”™"’.
3. Towards the Ban on Nuclear Weapons

The drive to renounce nuclear weapons has a
solid historical background. The very first resolution
adopted by the UN General Assembly on January 24,
1946 “Establishment of a Commission to Deal with
the Problems Raised by the Discovery of Atomic En-
ergy” called for proposals “on the exclusion of atomic
weapons from national armaments ..”".

In 1959 the USSR introduced a draft “Declaration
of the Soviet Government on General and Complete
Disarmament” at the UN General Assembly. It called
for “the complete prohibition of atomic and hydro-
gen weapons, the cessation of the manufacture of all
types of these weapons, their elimination from the
armaments of States and the destruction of stock-
piles™®.

In 1961 the UN General Assembly adopted the
“Declaration on the Prohibition of the Use of Nu-
clear and Thermo-nuclear Weapons”. It states that
the use of such weapons would be contrary to the
goals of the UN and therefore would be considered
a violation of the Charter of the Organization. The
Declaration called for a convention prohibiting “the
use of nuclear and thermonuclear weapons for war
purposes’*®.

In legal terms the idea of nuclear disarmament is
most clearly fixed in the 1968 Nuclear Non-Prolifer-

ation Treaty (NPT) which is widely recognized as the
“cornerstone of the global nuclear non-proliferation
and disarmament regime” [Reflections...2016:209].

Under the terms of Article VI of the NPT, the UN
members must negotiate on two tracks: first, “on ef-
fective measures relating to cessation of the nuclear
arms race at an early date and to nuclear disarma-
ment’, second, “on a treaty on general and complete
disarmament under strict and effective international
control™.

In practice, among the five nuclear-weapon states
only Russia and the United States are conducting ne-
gotiations on nuclear arms control and disarmament
in the context of the 2010 Treaty on the Further Re-
duction and Limitation of Strategic Offensive Arms
(START-3)". Three other nuclear states (Great Brit-
ain, China, France) are avoiding this process. They
refuse to participate in any nuclear arms control talks
arguing that their nuclear arsenals are much lower
than those of USA and Russia. According to V. Orlov,
after the nuclear-weapon states secured the indefinite
extension of the NPT in 1995, they “showed com-
placency, did not see any incentive for further deep
steps to implement Article VI of the NPT, thus con-
firming the worst fears of those who in 1995 opposed
the indefinite extension” [Orlov 2015]. In addition,
the four de facto possessors of nuclear weapons (Is-
rael, India, North Korea, Pakistan) completely ignore
the idea of nuclear disarmament. Nothing has been
done under the Treaty “on general and complete dis-
armament”; this work has not even begun. The Con-
ference on Disarmament in Geneva, established by
the UN General Assembly and specially created to
develop multilateral agreements in the field of disar-
mament and arms control, is also idle.

Additional negative factors which severely dam-
aged the whole arms control infrastructure created

2. UN: Treaty Banning Nuclear Weapons Opens for Signature at UN. September 20, 2017. URL: https://news.un.org/en/
story/2017/09/565582-treaty-banning-nuclear-weapons-opens-signature-un (accessed 20.11.2021).

> Ministry of Foreign Affairs of the Russian Federation: Joint Statement by China, France, Russian Federation, United Kingdom
and United States. October 29, 2018. URL: https://www.mid.ru/foreign_policy/news/-/asset_publisher/cKNonkJEO2Bw/con-

tent/id/3384609?p_p_id=101_INSTANCE_cKNonkJE02Bw&_101_INSTANCE_cKNonkJEO2Bw_languageld=en_GB

20.11.2021).

(accessed

' UN: Resolutions adopted on the reports of the First Committee “Establishment of a Commission to Deal with the Problems
Raised by the Discovery of Atomic Energy” of 24 January 1946. URL: https://undocs.org/en/A/RES/1(l) (accessed 20.11.2021).
> UN: Declaration of the Soviet Government on General and Complete Disarmament of 19 September 1959. (In Russ.). URL:
https://digitallibrary.un.org/record/842395?In=ru (accessed 20.11.2021).

6 UN: Declaration on the Prohibition of the Use of Nuclear and Thermo-Nuclear Weapons of 24 November 1961. URL: https://
undocs.org/en/A/RES/1653(XVI) (accessed 20.11.2021).

7 Treaty on the Non-proliferation of Nuclear Weapons of 1 July 1968. URL: https://www.un.org/disarmament/wmd/nuclear/
npt/text (accessed 20.11.2021).

'® Treaty between the Russian Federation and the United States of America on Measures for the Further Reduction and Limita-
tion of Strategic Offensive Arms of 8 April 2010. http://en.kremlin.ru/supplement/512 (accessed 20.11.2021).
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since the 1970s was “the destructive course” of the
USA, namely their one-sided decisions to withdraw
from the 1972 Anti-Ballistic Missile Treaty, 1987 In-
termediate-Range and Shorter-Range Missile Treaty,
1992 Open Skies Treaty and the official denial to
ratify the Comprehensive Nuclear-Test-Ban Treaty
[Ryabkov 2021:5]. The result of those actions was not
only a severe setback for the global strategic stability
but also a growing sense of frustration and concern
in international disarmament community.

In fact, the TPNW can be viewed as the embodi-
ment of displeasure among non-nuclear states with
the state of affairs in the field of nuclear disarmament
and nuclear non-proliferation, especially against the
background of the aggravation of the international
situation and the degradation of global strategic sta-
bility. As Professor Nye writes, throughout the entire
history of the non-proliferation regime, non-nuclear
states have accused the “superpowers”, that is the P5,
of “discrimination, hypocrisy and failure to live up to
their commitments to disarm” [Nye 1985:123]. Pro-
fessor Etemike goes even further claiming that the
NPT itself is undoubtedly a reflection of “hypocrisy
in international politics” [Etemike 2012:11]. As for
the degradation of strategic stability it is expressed in
the opinion of A.Futter and B.Zala. They believe that
nuclear weapons are no longer the main driver for
strategic stability. Non-nuclear factors play an equal,
if not a larger role [Futter, Zala 2021:2]. A similar
opinion is expressed by some Russian researchers
[Karaganov, Suslov 2019:22].

A drastic attempt to outlaw nuclear weapons was
made at the International Court of Justice. In Decem-
ber 1994, the General Assembly adopted a resolution
requesting the International Court of Justice to “ur-
gently render an advisory opinion on the following
question: “Is the threat or use of nuclear weapons
in any circumstances permitted under international
law?”?. The Court, however, evaded a direct answer.
It ruled that the threat or use of nuclear weapons
would be contrary to international law, in particular
humanitarian law. However, “the Court cannot con-

clude definitely whether the threat or use of nuclear
weapons would be lawful or unlawful in an extreme
circumstance of self-defense, in which the very sur-
vival of a State would be at stake™.

The decisions of the 2010 Review Conference
on the Treaty on the Non-Proliferation of Nuclear
Weapons added a new drive for a nuclear weapons
free world. The Final Document of the Conference
noted the overall goal of “the complete elimination
of all nuclear weapons”. It was also suggested “to
consider negotiations on a nuclear weapons conven-
tion or agreement™. The 2010 Review Conference
can be viewed as a certain success. The Action Plan
consisting of 64 practical steps on the way to nuclear
disarmament was agreed on by all participants and
implanted in its Final Document.

In 2016, the open-ended UN Working Group pre-
sented its report to the UN General Assembly, which
noted the desire of most states to begin “negotiations
open to all States, international organizations and
civil society on a legally binding instrument to pro-
hibit nuclear weapons™. Finally, in December 2016,
as noted above, the UN General Assembly launched
such negotiations, which culminated in the adoption
of the TPNW.

What are the reasons for the rejection of the
TPNW by most countries with a nuclear potential?

4. Legal Deformity of the Treaty on the Prohibi-
tion of Nuclear Weapons

As noted above, the TPNW was opposed by al-
most all countries significant in nuclear activities.
Not surprisingly it caused polarized assessments by
analysts and lawyers. On the one hand, as Christo-
pher Evans notes, the TPNW is rooted in “a grow-
ing concern and awareness of the catastrophic hu-
manitarian consequences that would stem from any
detonation of nuclear weapons” [Evans 2021:53]. It
should be noted that nobody rejects this concern. It
is reflected in the 2022 P5 leaders Statement which
will be discussed below. The “humanitarian nature”

1 UN: Resolutions adopted by the General Assembly “Request for an Advisory Opinion from the International Court of Jus-
tice on the Legality of the Treat or Use of Nuclear Weapons” of 15 December 1994. (In Russ.). URL: https://undocs.org/ru/A/

RES/49/75 (accessed 20.11.2021).

2 |nternational Court of Justice: Reports of Judgements, Advisory Opinions and Orders. Legality of the Treat or Use of Nuclear
Weapons. Advisory Opinion of 8 July 1996. URL: https://www.icj-cij.org/public/files/case-related/95/095-19960708-ADV-01-

00-EN.pdf (accessed 20.11.2021).

21 UN: 2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons. 2010. (In Russ.). URL:
https://undocs.org/ru/NPT/CONF.2010/50%28VOL.1%29 (accessed 20.11.2021).
22 UN: Note by the Secretary-General “Taking forward multilateral nuclear disarmament negotiations”. September 1, 2016.

URL: https://undocs.org/en/A/71/371 (accessed 20.11.2021).
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of the TPNW was noted by Dr. Ritiker and Profes-
sor Mohr [Ritiker, Mohr 2018:8]. That is also without
doubt. Professor Sauer even claims that thanks to the
Treaty, nuclear-weapon states will “adhere to norms
against the use and possession of nuclear weapons’.
[Sauer, Reveraert 2018:19] - The question is why
should they “adhere” to a treaty which they strongly
oppose and which does not contain any mechanism
to either push or encourage them to “adhere”

On the other hand, some analysts claim that the
Treaty does not take into account strategic interests
of states possessing nuclear weapons. As Christopher
Evans notes “it seems difficult to contend that the
TPNW reflects traditional security-based disarma-
ment negotiations” [Evans 2021:58].

To clarify conflicting assessments surrounding
the Treaty, its detailed legal analysis is needed. The
authors will present below article by article com-
ments on the corresponding Treaty provisions™.

- Article 1 defines the subject of the Treaty:
not to “a) develop, test, produce, manufacture, other-
wise acquire, possess or stockpile nuclear weapons or
other nuclear explosive devices; b) transfer to any re-
cipient whatsoever nuclear weapons ...; ¢) receive the
transfer of or any control over nuclear weapons ...; d)
use or threaten to use nuclear weapons ...; e) assist,
encourage or induce, in any way, anyone to engage
in any activity prohibited to a State Party ...; f) seek
or receive any assistance, in any way, from anyone to
engage in any activity prohibited to a State Party ...;
g) allow any stationing, installation or deployment of
any nuclear weapons or other nuclear explosive de-
vices in its territory or at any place under its jurisdic-
tion or control”

Commentary of the authors of the article: the list
is declarative. As Professor B.Tuzmukhamedov cor-
rectly notes, the TPNW does not even has the basic
definition of a “nuclear weapon” or any other defini-
tions. [Tuzmukhamedov 2021]. Clear definitions are
legal “keys” to most treaties. The absence of defini-
tions will sooner or later raise disputes over the sub-
stance and implementation of the Treaty.

- Article 2 requires the parties to the Treaty
to submit to the UN Secretary General declarations
containing information on the presence/absence of
nuclear weapons or nuclear explosive devices.

Commentary: as we can see, the implementation
of the Treaty supposes only a notification regime
without a verification mechanism with on-site in-
spections and verification equipment. Without veri-
fication it is impossible to guarantee that the Treaty
is implemented and nuclear weapons are actually
and irreversibly destroyed. Just to compare: since the
entry into force of the START-3 Treaty both sides
conducted 326 on-site inspections to the sites of de-
ployment of nuclear weapons and their carriers. The
Treaty allows for satellite and remote monitoring, as
well as 18 on-site inspections per year*!. The TPNW
provides for written notifications only, without any
control or physical access to the weapons and their
locations.

- Article 4 obliges nuclear-weapon states to
eliminate their nuclear-weapons programs and to
cooperate with a specially designated “competent in-
ternational body” or “bodies” (CIB) for verification.
Nuclear-weapon states must prepare “a legally bind-
ing, time-bound plan for the verified and irrevers-
ible elimination of that State Party’s nuclear-weapon
programme”. This plan shall then be negotiated with
the competent international authority which in turn
submits the plan to a meeting of States Parties or re-
view conference of the Treaty. Each State Party shall
submit reports to each meeting of States Parties and
each review conference on the progress made to-
wards the implementation of its obligations.

Commentary: this article confirms that the
TPNW replaces real control and verification of the
implementation of the Treaty with paperwork: pro-
vision of plans and reports. The mandate of the CIB
is not defined. It is not clear who will appoint the
CIB, what real authority the CIB will have, whether
the CIB representatives will be allowed to oversee
the elimination of nuclear weapons; how shall it be
certified? Deadlines or time-frames for the elimina-
tion of nuclear weapons have not been defined either.
Without deadlines the elimination process could be-
come endless and nuclear weapon possessors could
hide behind this ambiguity to delay their nuclear
disarmament as long as they wish. Just to compare:
all START Treaties contained specific time frames
to meet their limits. START-3 for example stipulates
that no later than 7 years after its entry into force the

3 Hereinafter: Quoted from Treaty on the Prohibition of Nuclear Weapons. United Nations conference to negotiate a legally
binding instrument to prohibit nuclear weapons, leading towards their total elimination of 7 .July 2017. URL: https://undocs.

org/en/A/CONF.229/2017/8(accessed 20.11.2021).

2 What we should know about the START-3 Treaty.— TASS Agency January 26,2021. (In Russ.). URL: https://tass.ru/info/10553525

(accessed 20.11.2021).
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sides should meet the Treaty’s limits for the deployed
strategic warheads, and deployed and non-deployed
strategic delivery vehicles and launchers®.

- Article 17 of the TPNW states that “each
State Party shall, in exercising its national sover-
eignty, have the right to withdraw from this Treaty
if it decides that extraordinary events related to the
subject matter of the Treaty have jeopardized the su-
preme interests of its country. It shall give notice of
such withdrawal to the Depositary”.

Commentary: such a “lightweight” wording can
be interpreted in such a way that a nuclear-weapon
state which has withdrawn from the TPNW restores
its right to newly acquire nuclear weapons. Thus,
under the meaning of Article 17, the prohibition of
nuclear weapons can be reversible. The procedure for
withdrawing from the TPNW seems too simple as
well as it requires a mere notification of the deposi-
tary. There is even no provision for notifying other
parties to the Treaty or the UN Security Council
which is particularly disturbing. It would create un-
predictability about the intentions of the withdraw-
ing state. Does it want to restore or create a nuclear
weapons potential and to do it in hiding from other
participants of the treaty? A withdrawal of such a
key treaty certainly will be an extraordinary matter
directly related to the “maintenance of international
peace and security” which is the mandate of the UN
Security Council. Just to compare: according to Arti-
cle X of the NPT, in case of withdraw from the Treaty
this Party “shall give notice of such withdrawal to all
other Parties to the Treaty and to the United Nations
Security Council... Such notice shall include a state-
ment of the extraordinary events it regards as having
jeopardized its supreme interests™.

- Article 18 states that “the implementation
of this Treaty shall not prejudice obligations under-
taken by States Parties with regard to existing inter-
national agreements, to which they are party, where
those obligations are consistent with the Treaty”.

Commentary: this article, like Article 17, is sub-
ject to broad interpretation. As noted by Ambassador

M.Ulyanov: “Article 18... gives the TPNW priority
over other existing international agreements. Does
this mean that states parties to the TPNW can waive
their obligations under other agreements, apparently
including the Non-Proliferation Treaty? If so, how
can we agree that the new Treaty will strengthen the
non-proliferation regime?”*

The integrated political and legal assessment of
the TPNW was given in the aforementioned state-
ment of foreign ministers of the P5 in 2018: the
TPNW “contradicts, and risks undermining the
NPT...; ignores the international security context
and regional challenges and does nothing to increase
trust and transparency between States...; fails to
meet the highest standards of non-proliferation...; is
creating divisions across the international non-pro-
liferation and disarmament machinery, which could
make further progress on disarmament even more
difficult™.

To sum up, as Professor M. Almela correctly as-
serts, the TPNW “suffers from serious normative,
institutional and practical inconsistencies” [Almela
2018:2]. Indeed, as noted above, the Treaty turns out
to be not at all “a cumulative contribution” to disar-
mament [Ritchie, Kmentt 2021:89] but a declarative
legally flawed non-starter: without definitions, dead-
lines, verification and clear implementation, opposed
by almost all nuclear-related states. Thus, there are all
grounds to forecast that it will be destined to the fate
similar to the 1979 Agreement Governing the Activi-
ties of States on the Moon and Other Celestial Bodies
which for more than 40 years has a limited number
of State Parties none of which have a national space-
craft potential.

5. What is Next? A Constructive Alternative to
the TPNW

Nevertheless, if the “letter” of the Treaty can and
should be rejected, its “spirit” which reflects sincere
anti-nuclear popular sentiments requires under-
standing and consideration. The very idea of moving
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% The Treaty between the United States of America and the Russian Federation on Measures for the Further Reduction and
Limitation of Strategic Offensive Arms of April 2020. (In Russ.). URL: http://kremlin.ru/supplement/512 (accessed 20.11.2021).
% Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968 . URL: https://www.un.org/disarmament/wmd/nuclear/
npt/ (accessed 20.11.2021).

2 Ministry of Foreign Affairs: Remarks by Mikhail Ulyanov, Director of the Foreign Ministry Department for Non-Prolifera-
tion and Arms Control and Representative of the Russian Federation at the First Committee of the 72nd session of the UN
General Assembly, within the General Debate. URL: https://www.mid.ru/organs/-/asset_publisher/AfvTBPbEYay2/con-
tent/id/2887054?p_p_id=101_INSTANCE_AfvTBPbEYay2& 101_INSTANCE_AfvIBPbEYay2_languageld=en_GB (accessed
20.11.2021).

2 Russia, UK, China, US, France won't sign Treaty on the Prohibition of Nuclear Weapon. — TASS Agency. October 29, 2018. URL:
https://tass.com/world/1028334 (accessed 20.11.2021).
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towards a world free of nuclear weapons is, of course,
desirable. In essence, that was confirmed by the Rus-
sian President V. Putin: “When asked whether nucle-
ar disarmament is possible or not, I will say: yes, it is
possible. Does Russia want general nuclear disarma-
ment or not? The answer would also be affirmative:
yes, we want and we will strive for it".

It seems that Russia and other countries of the P5
must outline a constructive alternative to the TPNW.

Different opinions are debated on how to do it
though.

The above-mentioned P5 ministerial statement
proclaims: “The best way to achieve a world without
nuclear weapons is through a gradual process that
takes into account the international security envi-
ronment. This proven approach to nuclear disarma-
ment has produced tangible results, including deep
reductions in the global stockpiles of nuclear weap-
ons™. It is difficult to disagree with that. But how can
this goal be achieved in the current atmosphere of
mistrust and confrontation between Russia and the
West when we are almost on a brink of a real war in
connection with the crisis around Ukraine, as well as
in the absence of formal negotiations on further nu-
clear arms control and disarmament and reluctance
of Great Britain, China and France to enter such
talks?

A monograph prepared by the Ural Federal Uni-
versity recommends that Russia “changes its ap-
proach” in order not to be “left on the side-lines of
the discussion process”. It further recommends that
Russia should strive “collectively with non-nuclear
countries to organize events” in different formats, in-
volving not only representatives of states, but also the
expert community, representatives of NGOs” with
the aim to “seize the initiative in the international
agenda” [Dogovor... 2020:169]. In contrast, the au-
thors of this article do not believe that what matters

is to intercept “initiatives” or to start “discussions” -
for the sake of discussions. As you will see below, the
authors do believe that in order to draw a construc-
tive alternative to a defected treaty, to contest primi-
tive populism and to alleviate public concerns, what
is needed that is not “discussions” but a concrete
and transparent program of political and legal arms
control and disarmament actions of the P5 and their
partners.

Professor B.Tuzmukhamedov sees the task in
“strengthening the existing legal regimes, enforcing
new ones, reinforcing them with confidence-build-
ing measures and verification” [Tuzmukhamedov
2021]. J].Wolfsthal and A.Kendall-Taylor suggest that
the existing strategic stability dialogue between Rus-
sia and the USA should be further expanded. [Wolf-
sthal, Kendall-Taylor 2021:5]. That all is very pru-
dent. But what exactly should be done?

The authors of the article believe that it is neces-
sary to move forward along two parallel tracks.

The first one is the bilateral track of Russia-Unit-
ed States on strategic stability. Certain hopes were
raised by the agreement reached by the two Presi-
dents on June 16, 2021 in Vienna to “launch a com-
prehensive bilateral dialogue on strategic stability”
with the intention to “lay the foundation for future
arms control and risk mitigation measures™'. In Sep-
tember 2021 it was agreed to form two interagency
expert working groups: the Working Group on Prin-
ciples and Objectives for Future Arms Control, and
the Working Group on Capabilities and Actions with
Strategic Effects™. Russia-U.S strategic stability issues
were further discussed by the two Presidents in their
video talks on December 7, 2021%. It seems that the
current peak of confrontations over Ukraine and de-
bates over the Russian draft to USA and NATO on
legal security guarantees pushed to the background
the bilateral dialogue on strategic stability. At the mo-

2 Vladimir Putin took part in the final plenary session of the 14" annual meeting of the Valdai International Discussion Club
titled “The World of the Future: Moving Through Conflict to Cooperation”. October 19, 2017. URL: http://en.kremlin.ru/events/
president/news/55882(accessed 20.11.2021).

30 Russia, UK, China, US, France won't sign Treaty on the Prohibition of Nuclear Weapon. — TASS Agency. October 29, 2018. URL:
https://tass.com/world/1028334 (accessed 20.11.2021).

31 U.S. — Russia Presidential Joint Statement on Strategic Stability. June 16, 2021. (In Russ.). URL: http://kremlin.ru/supple-
ment/5658 (accessed 20.11.2021).

32 Ministry of Foreign Affairs of the Russian Federation: Joint Statement on the Outcomes of the U.S. — Russia Strategic Stabil-
ity Dialogue in Geneva on 30 September 2021. URL: https://www.mid.ru/ru/foreign_policy/news/-/asset_publisher/cKNon-
kJEO2Bw/content/id/48759897p_p_id=101_INSTANCE_cKNonkJEO2Bw&_101_INSTANCE_cKNonkJEO2Bw_languageld=en_
GB (accessed 20.11.2021).

3 The White House: Readout of President Biden’s Video Call with President Vladimir Putin of Russia. December 7, 2021. URL:
https://www.whitehouse.gov/briefing-room/statements-releases/2021/12/07/readout-of-president-bidens-video-call-with-
president-vladimir-putin-of-russia/ (accessed 20.12.2021).
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ment, no schedule of new meetings in both Working
Groups has been agreed™.

However, it should be kept in mind that time is
running fast in view of the fact that the START-3
Treaty, extended for five years in 2021, will automati-
cally expire in February 2026.

Depending on the political will, the following op-
tions are possible.

First, to agree to simply extend the Treaty as it
is. Second, to make up a new modified treaty which
would preserve basic parameters of START-3 and
provide for some further reduction of armament
ceilings, for example, to a symbolic level of one thou-
sand nuclear warheads on each side. Both options
seem to be realistic. Third, however, they would leave
untouched major Russian concerns about the web
of modern strategic factors. Russia is seeking a new
treaty or even a series of agreements, which would
fix a mutually acceptable “security equation”. It
should, in the words of President V. Putin, “cover not
only traditional weapons: intercontinental ballistic
missiles, heavy bombers and submarines, but also ...
all offensive and defensive systems capable of solv-
ing strategic tasks, regardless of their equipment”™.
That third option certainly would be the ideal out-
come, although it is less realistic. Still, some bilat-
eral configurations made up on the basis of viable,
historically proven elements of the START reduc-
tions and verifications, plus some new legal and po-
litical arrangements on a “security equation” might
be possible before 2026. (It should be also kept in
mind that in all three options the new treaty in both
countries would be subject to ratification with the
expected filibusters in the US Senate.)

The second track assumes multilateral dialogue
platforms. It is obvious that the constant reduction
of nuclear armaments only by Russia and the United
States has its limits especially in the context of the
increase in nuclear arsenals of other nuclear powers.

The recent decision of the United Kingdom to build
up its arsenal of submarine nuclear missile warheads
from 180 to 260 — almost one and a half times - can-
not but cause concern®. The situation with China's
nuclear weapons is not transparent. It is unclear what
happens to the US nuclear weapons stationed outside
US borders.

It is also obvious that any radical initiatives re-
garding involvement of all nuclear-weapon powers
in nuclear disarmament and attempts to impose on
them uncontested solutions are unrealistic and even
harmful.

However, the step-by-step opening of a discus-
sion in this direction is quite appropriate. Gradually
it might turn into a permanent consultative process.
As Ambassador Antonov wrote, “the negotiation
process of reduction of strategic offensive arms can-
not remain bilateral forever. At the current stage of
this process, Great Britain, France and China can al-
ready make their contribution” [Antonov 2012:79].

But where to conduct such consultations? The
Conference on Disarmament in Geneva is blocked.
The UN has no permanent consultative mechanism.

The authors of the article believe that meetings
of the nuclear P5 countries seem to be the optimal
platform.

Such unofficial meetings began at the level of
ambassadors on the margins of the Conference on
Disarmament in Geneva. As Ambassador Berden-
nikov recalls, “in the 1990s, the P5 was working on
the margins of the Conference on Disarmament
on the weekly basis but considered issues that were
not limited by the work of the Conference on dis-
armament, though the main subject of the P5 was
the coordination of the positions of the nuclear
weapon States in connection with the Comprehen-
sive Nuclear-Test-Ban Treaty negotiations. And, I
am sure that the P5’s contribution to those talks was
central™’.

Moscow Journal of International Law -

3 Ministry of Foreign Affairs of the Russian Federation: The interview of the Director of the Department on non-proliferation
and arms control of the Ministry of Foreign Affairs of Russia Vladimir Ermakov to the RIA-Novosty News Agency. February
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problemy/1797893/ (accessed 07.02.2022).

3 Presidential Address to the Federal Assembly. April 21,2021. (In Russ.). URL: http://kremlin.ru/events/president/news/65418
(accessed 20.11.2021).

% United Kingdom public sector: Global Britain in a Competitive Age. The Integrated Review of Security, Defence, Devel-
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37 Berdennikov G.. Role of Russia-US Cooperation in Strengthening the P5 Process. Remarks for a session of Russian-US Dia-
logue on Nuclear Issues. 2021. URL: https://nonproliferation.org/wp-content/uploads/2021/08/amb-grigory-berdennikov_re-
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Since 2019 the meetings were raised to the level
of deputy foreign ministers. Three such conferences
were conducted in 2019 in Beijing, in 2020 in Lon-
don, and in 2021 in Paris. In 2018 a Joint Statement
on the Fiftieth Anniversary of the NPT was adopted
on behalf of Foreign Ministers of China, France,
Russia, the United Kingdom, and the United States.
And, finally, on January 2022, in an unprecedented
move, for the first time in the world history, a P5
Joint Statement was adopted at the level of their
leaders. It says that “the People’s Republic of China,
the French Republic, the Russian Federation, the
United Kingdom of Great Britain and Northern Ire-
land, and the United States of America consider the
avoidance of war between Nuclear-Weapon States
and the reduction of strategic risks as our foremost
responsibilities. We affirm that a nuclear war can-
not be won and must never be fought... We remain
committed to our Nuclear Non-Proliferation Treaty
obligations, including our Article VI obligation “to
pursue negotiations in good faith on effective meas-
ures relating to cessation of the nuclear arms race at
an early date and to nuclear disarmament™®.

The P5 consultative mechanism is very flexible;
it is not burdened with formal regulations and strict
rules of procedure. There is no practice of putting is-
sues for a vote or to use a “veto”. It is a comfortable
platform for a confidential exchange of views, coor-
dination of positions and, if necessary, approval of
joint documents.

In fact, by now the P5 has grown into a solid self-
regulating mechanism. In the 2021 Final Joint Com-
muniqué in Paris the P5 described the forum as a
“key mechanism for fostering a better mutual under-
standing”™. Once more they reaffirmed their com-
mitment to pursue negotiations on effective meas-
ures relating to nuclear disarmament and on a treaty
on general and complete disarmament.

The P5 has approved in Paris the second edition
of the Glossary of Basic Nuclear Terms; assessed its
consultations with the ASEAN countries on an Addi-
tional Protocol to the Treaty on a nuclear-free zone in
Southeast Asia; reiterated support for the negotiation
of a non-discriminatory, multilateral and internation-
ally and effectively verifiable Fissile Material Cut-off
Treaty banning the production of fissile material for
nuclear weapons or other nuclear explosive devices®.

The authors of the article suppose, it would be
worth suggesting the P5 as a constructive alternative to
the TPNW to go further along a certain “Road Map” It
could incorporate the following consequent steps.

- As a first and simplest step, all P5 should
convene, as proposed by President Putin, a sum-
mit of the permanent members of the UN Security
Council (P5) on a wide range of international secu-
rity problems*!. Such a meeting would be specifically
important to discuss ways to alleviate the current cli-
max of international tensions.

- Next step might anticipate measures of
openness: publication by all P5 countries of the data
on their nuclear arsenals in the same amount as it
was already done by Russia and the USA within the
framework of START-3.

- Next, as suggested by Ambassador Antonov,
it might be possible to recommend that all P5 coun-
tries take commitments not to increase their nuclear
arsenals [Antonov 2012:79]. The P5 joint nuclear
weapons freeze would be a strong message for the
global arms control community.

- Ambassador Antonov further suggests joint
measures of transparency and control [Antonov
2012:79]. According to O.Meier and M.Hoell such
measures should include primarily de-targeting and
de-alerting®.

- Apart from that, as a confidence building
and predictability measures, it might be suggested

% Joint Statement of the Leaders of the Five Nuclear-Weapons States on Preventing Nuclear War and Avoiding Arms Races.
January 3, 2022. URL: http://en.kremlin.ru/events/president/news/67551 (accessed 20.11.2021).

% Ministry of Foreign Affairs of the Russian Federation: P5 Conference Paris, 2-3 December 2021. Final Joint communiqué. De-
cember 4, 2021.. URL: https://www.mid.ru/web/guest/maps/fr/-/asset_publisher/g8RuzDvY7qyV/content/id/4983321?p_p_
id=101_INSTANCE_g8RuzDvY7qyV& 101_INSTANCE_g8RuzDvY7qyV_languageld=en_GB accessed 20.11.2021).

40 UN: Statement by H.E. Mr. Fu Cong, on Behalf of the P5 States, at the General Debate in the Third Session of the Preparatory
Committee for the 2020 NPT Review Conference. May 1, 2019. URL: http://statements.unmeetings.org/media2/21491982/
china-behalfofthep5states-general-debate.pdf (accessed 20.11.2021).

4 Presidential Address to the Federal Assembly. April 21,2021. (In Russ.). URL: http://kremlin.ru/events/president/news/65418
(accessed 20.11.2021).

42 Meier O., Hoell M. Getting P5 Strategic Risk Reduction Right: What NATO Non-Nuclear States Seek from Nuclear-Weapon
States. — European Leadership Network. November 23, 2020. URL: https://www.europeanleadershipnetwork.org/commentary/
getting-p5-strategic-risk-reduction-right-what-nato-non-nuclear-weapon-states-seek-from-nuclear-weapon-states/ (ac-
cessed 20.11.2021).
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for the P5 to continue discussions on national nu-
clear doctrines and plans for nuclear arsenals; missile
defense plans and systems; military space activities;
prevention of cyber attacks on nuclear and critical
infrastructure — a new key subject not regulated by
international treaties; multilateral exchange of infor-
mation on missile tests and other related events along
the lines of interaction between the Russian and the
US National Nuclear Risk Reduction Centers.

- Some analysts go even further to suggest
that P5 should draft “a single P5 doctrine document”
answering the question of the role of nuclear weap-
ons in their national security strategies [Hoell, Pers-
bo 2020:25]. Well, certainly, many options might be
affordable. The major point is just to start.

6. Conclusion

To summarize, the continuation of Russian-
American negotiations on strategic arms reductions
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JINHHAA HEMNPUKOCHOBEHHOCTDb
COTPYOAHUKOB OAUIMJIOMATUYECKOIO
NMPEAOCTABUTEJNIbCTBA: AKTYAJIbHbDIE
MEXAOYHAPOAHO-INMPABOBbDIE BOIMPOCDI

BBEIEHWE. B ocHose ycmaroenenus ounnomamu-
UeCKUX OMHOUWEHUTE Mex0y 20Cy0apcmeamu, 8 Hucre
NpoUUX 63AUMHDIX OOS3AHHOCTIEN CIOPOH, JIeHUm
003aHHOCMb 20CY0aPCMBa Npedbl8aHust obecneuums
Haonexcausue Ycro8ust 075 61azonpusmuozo PyHKyU-
OHUPOBAHUS  OUNTIOMAIMUHECK020 Npedcmasurmeny-
cmea. [Insa oocmuseHuss smoti uenu 671acmu 2o0cy-
dapcmea npebvieaHus 00s3ytomcs  obecheuusamo
cobnodeHUe NoHo20 06veMa OUNTIOMAMUYECKUX UM-
MYHUmMemos u npususnezuti, npedycMompeHHvIX Kak
6 OMHOUEHUU CaM020 NPedCmasumenvcmed, max u
6 OMHOUWIEHUU €20 COMPYOHUKO8 U 47IeHO8 UX CeMeli.
CompyoHuky OunIoMamu4eckozo npeocmasumens-
CMea 6 c6010 01epedb 00513y I0MCA He 3710y NOMPeonmy
0CO6bIM NPABOBYIM CAMYCOM U He NPeONPUHUMANDb
Oeticmeuti, 67eKyuux 3a coboli 6Meuamenvcmso 60
8HympeHHuUe 0esia 20cy0apcmea npebbléaHust, Noopoi-
8arU4Ux 6e301MACHOCHb NOCTIE0HE20 U BLIXOOTULUX 34
PamMKU 0PUUUATLHBIX 0eLiCTNEULL OUNTIOMAMUYECKO20
npeocmasumenycmea.

Oo0Hako ounnomamuueckas NPpakmuka usoounyem
npuMepamu. MAccosbix HApyuieHuti ouniomamue-
CKUX UMMYHUMEMOo8 U npususeeuii Kaxk co cmopo-
HblL 671aCMeli 20CY0apcmea nPedbl6aHUs U Mpembpux
JUY, MAK U co CIMOPOHbL CAMUX Hocumeseti smux
ummyHumemos u npusuneeuti. Ocoboe mecmo cpeou
SMUX HAPYUIEHUTI OMNBOOUMCS HAPYUEHUI TUHHOLL
HeNpUKOCHOBEHHOCY  OUNTIOMAMUYECKUX — A2eH-
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moe. B cmamve uccnedyromces npasosas npupooa
JIUMHOTE HENPUKOCHOBEHHOCU, AKMbL HAPYUIEHUTI
311020 UMMYHUMEMA U Mepbl, npeonpuHumMaemvle
eocyoapcmeamu 07151 obecneveHUst NONHOU 3AU4U-
Mol COMPYOHUKO8 OUNTIOMAMUYECK020 NPeOCasu-
MenbCmea U 4neHo6 Ux cemeli.

MATEPHUAIJIBI I METO[BI. B xode uccnedosa-
HUSL UCNONIb308AIUCL MeNOYHAPOOHble 002080Pbl,
npuMeHuMble K UHCHUMYmy OunioMamu4eckux
umMmyHumemos u npueuneeutl (lasarckue KoHeeH-
yuu 1928 2., Berckas xoHBeHUUS 0 OUNJIOMAMU-
yeckux cHouteHusx 1961 e., BeHckass KOHBEHUUST O
KOHCynbckux cHowenuax 1963 e., Konsenuyus o cne-
yuanvHoix muccusax 1969 e., Konsenyus o npedom-
8paujeHUl U HAKA3aAHUU NPecmynaeHutl, CosepuleH-
HbIX NPOMUB NIUY, NOTL3YIOULUXCT MEHOYHAPOOHOT
3AU4UMOL, 6 MOM HUCTIe OUNTIOMAMUYECKUX A2EHINO06
1973 e., Betckas KoH8eHUUs 0 npedcmasumenvcmee
20Cy0apcme 68 Ux OMHOUEHUSX C MeNOYHAPOOHIMU
Op2aHU3AUUAMU YHUBEPCANTbHO20 Xapakmepa 1975
2.), HayuHvie Mpyobl NO OUNTIOMAMUHECKOMY U KOH-
CYTIbCKOMY NPABy OMmeHectBeHHbIX U 3apybenHblx
asmopos, a maxkxce cyoeOHvle peuieHuUs, 3ampaz-
saroujue 60NPoChl HAPYUIEHUTI OUNTIOMAMUYECKUX
UMMYHUMEMO6 U NPUEUnEUL.

Memodonoeuveckyro 0cHO8y UCCIE006aHUSL COCMABU-
T AHATIU3, CUHME3, UHOYKUUS, 0e0YKUUS, CPaBHeHUe,
KACCUPUKAUUS, CUCTEMAMUIAUUS, NPOZHO3UPOBA-
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Hue. Bouu npumereHvt U makue 4acmHOHAy4Hble Me-
1Mo0bl, KAK POPMATLHO-IOPUOUUECKUTI U CPABHUMETb-
HO-NPABOBoIL.

PE3VJIBTATBI UCCIIEOHOBAHMUSA. B cmamve
nposedeH KOMNJIEKCHbL aHANU3 NPAKMUKU peau-
3ayuL OUNIOMAMUYECKUX UMMYHUMEMO08 U NPUBU-
J1e2utl, UCXOOST U3 NOTIOHEHULI MeNOYHAPOOHBLX 0020-
80p06 U AKINO06 HAUUOHAILHOZ0 NPABA HEKOMOPbIX
eocyoapcme. Ocoboe 8HUMAHUE YOe/leHO CyUasm
HAPYUIEHUS JIUYHOTI HeNPUKOCHOBEHHOCMU OUNJIO-
MAMU4ecKUX azeHmos U mepam, Komopovle npeo-
NPUHUMAIOMCS 20CY0apcmeamu O npecedeHus u
HeoonyueHUs NOOOOHBIX UHUUOEHINOB.
OBCYJKIEHVA U BbIBOIBDI. Ilo umozam npo-
8e0eHH020 UCCTIE008AHUS MONCHO YMBepHOamy, Umo
HAOM00Aemcst 04eHb ONACHAS MEeHOEHUUST — UCHOTb-
308amv OUNIOMAMu4ecKue UMMYHUMemvl U NpUeU-
Jleeul 8 Kavecmee OpyOust 8030eliceust Ha 20cyoap-
cmea. Heobx00umo ycunumo mepol, 0becneuusarousue
NOJHY10 3AUAUINY 3aPYOEHHBIX 0P2aHOE BHEUHUX CHO-
WieHUlL U UX COMPYOHUKO8, YHECOUUmMb 6HymMpUuzo-
cyO0apcmeeHHbIli KOHMPOnb 3a coOnodeHuem npaso-
8020 Cramyca, UMMYHUMEN06 U NpusUieeuti Smux

DIPLOMATIC AND CONSULAR LAW

0p2aHos u ux compyoHuKos, a makxie YKPenusmo
compyoHuUecmeo 2ocyoapcme 6 6opvbe ¢ npasoHa-
PYUEHUSMU, COBEPUUEHHDIMU NPOMUS TIUY, NOL3YIO-
UAUXCST MENOYHAPOOHOTE 3aUsUMOTi.

KITIOYEBBIE CJIOBA: ounnomamuueckue um-
MyHUmMembvl U Npueusieeul, 0peaHvl 6HEUHUX CHO-
weHutl, OUNnIoMamuyeckoe Npeocmasumenvcrmeo,
OUNZIOMAMuUYecKUll azeHm, compyoHuKku ounioma-
MU4ecK020 NpedcmMasumenvcmed, TUMHAST Henpu-
KOCHOBEHHOCMb
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PERSONAL INVIOLABILITY OF
MEMBERS OF THE DIPLOMATIC
MISSION: CURRENT ISSUES OF
INTERNATIONAL LAW

INTRODUCTION. The establishment of diplomatic
relations between States, among other mutual obligations
of the parties, is based on the duty of the receiving State to
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provide appropriate conditions for the efficient perfor-
mance of the functions of diplomatic mission. To this end,
the authorities of the receiving State undertake to ensure
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respect for the full range of diplomatic immunities and
privileges provided both in relation to the mission itself
and in relation to diplomatic agents and members of
their families. The members of the diplomatic mission, in
turn, undertake not to abuse the special legal status in the
receiving State and not to take actions that entail interfer-
ence in the internal affairs of the receiving State, under-
mining the security of the latter and going beyond the
official actions of the diplomatic mission. However, the
diplomatic practice abounds in examples of massive vio-
lations of diplomatic immunities and privileges, both by
the authorities of the receiving State and third parties,
and by the carriers of these immunities and privileges
themselves. A special place among these violations is giv-
en to the violation of the personal inviolability of diplo-
matic agents. The article examines the legal nature of the
immunity of personal inviolability, acts of violations in
relation to this immunity and the measures taken by
states to provide full protection to members of a diplo-
matic mission and their families.

MATERIALS AND METHODS. In the course of the
study, international treaties applicable to the institution
of diplomatic immunities and privileges were used, such
as: Havana Conventions of 1928, Vienna Convention on
diplomatic relations 1961, Vienna Convention on consu-
lar relations 1963, Convention on special missions 1969,
Convention on the prevention and punishment of crimes
against internationally protected persons, including dip-
lomatic agents 1973, the Vienna Convention on the rep-
resentation of states in their relations with international
organizations of a universal character 1975, scientific
works on diplomatic and consular law by domestic and
foreign authors, as well as judgments concerning viola-
tions of diplomatic immunities and privileges.

The methodological basis of the research was formed by
the following general scientific techniques: analysis, syn-

1. BBenenne

pUHATbBIE B OOLIEHNY TOCYAAPCTB IpaBUIa

I I 0 OMIUIOMATHYECKUX MIMMYHUTETAX M MIpU-
BIIETMAX COCTABIIN ORMH U3 APEBHEMIINX
MHCTUTYTOB MeEX/[yHapOJHOro IpaBa. bombmmH-
CTBO IIPABOBBIX HOPM, IIPUMEHVMMBIX B JUIIIOMA-
TIYeCKOI IIPAKTUKe, 3aPOANIICD B TTyOOKOII IpeB-
HOCTM ¥ IPUMEHS/INCh B KaueCTBe HOPM OOBIYHOTO
IpaBa. B aBTOpUTETHOM aHITINIICKOM MCCIeSOBAHUN
MEXJIYHApPOGHOTO IIpaBa JjaKe YTBEPXKIAeTCs, YTO
HOPMBI O AWIUIOMATMYECKMX HPUBWIETUAX U VM-
MYHNTETaX CTOJIb JKe IPEeBHUe, KaK I caMa CUCTeMa
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thesis, induction, deduction, comparison, classification,
systematization, forecasting. Were applied and such spe-
cific scientific methods as formal legal and comparative
legal.

RESEARCH RESULTS. The article provides a compre-
hensive analysis of the practice of granting and observing
diplomatic immunities and privileges, based on the pro-
visions of international treaties and acts of national law
of some states. Particular attention is paid to cases of vio-
lation of diplomatic immunities and privileges and meas-
ures taken by states to prevent similar violations in the
future.

DISCUSSION AND CONCLUSIONS. According to
the results of the research, it can be argued that there is a
very dangerous tendency in the use of diplomatic immu-
nities and privileges as a weapon of influence on states. It
is necessary to develop new measures to ensure full pro-
tection of foreign bodies of external relations and their
members, to strengthen domestic control over the obser-
vance of the legal status, immunities and privileges of
these bodies and their members, as well as to strengthen
cooperation between states to counter acts of violation
directed against internationally protected persons.

KEYWORDS. diplomatic immunities and privileges,
bodies of external relations, diplomatic mission, diplo-
matic agent, members of the diplomatic mission, person-
al inviolability
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MexayHapogHoro mpasa [Dixon, McCorquodale
2003:340]. Ha panHux sramax pasButus obuecTsa
HOSAB/IANNCh HeKue OOpaslibl IOBefeHNs, IIPUHNU-
MaeMble KaK IIPaBUIA, OTCTYIUIEHME OT KOTOPbIX
HepomycTuMo [Boirersxanus, Kanmakapsan 2012:7].
Y>xe B aHTMYHOCTI MHOCTPAHHbIE IOCITAHHUKY Ha-
JIe/SUIUCh OTIPefie/IeHHBIM 00'beMOM VIMMYHNTETOB
Y TIPUBM/IETUI C Lielbl0 OOecIedeHns Hafje)KHO
3aluThl B TocymapcTBe mnpebpiBanus [Frey, Frey
1999:16]. K 4mcmy Takmx HOPM MOXKHO OTHECTH
JMYHYI0 HEIPUKOCHOBEHHOCTDb, HEIPUKOCHOBEH-
HOCTb JKWINIA (HeNPUKOCHOBEHHOCTDb IIOMellle-
HIIT), FOPUCAUKIVIOHHBI UMMYHUTET, (PYCKa/IbHbIE
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U3BATUA U PAL APYTUX UMMYHUTETOB U IPUBMJIE-
ruit. Pasymeercs, cofepsKaHme 3TUX HOPM 3BOJIIO-
LJIOHMPOBAJIO IIOf, BO3JENCTBIEM OIpefe/leHHbIX
UCTOPUYECKMX IIPOLIECCOB, M B MTOTE 3TU HOPMBI
HAll/IM 3aKpeIjieHl/e BO MHOTIMX MEX/YHApPOJHbIX
IOTOBOPAX 110 AUIIIOMATHYECKOMY U KOHCYIbCKOMY
IIPaBY, K YMACTY KOTOPBIX OTHOCATCA [aBaHCKMe KOH-
BeHuu 1928 r., BeHcKas KOHBeHIMSA O OUIITIOMA-
TUYeCKUX CHomeHMAX 1961 1., BeHckasa KOHBeHIMA
0 KOHCYIbCKMX CHOIIeHMAX 1963 r., KoHBeHLuA o
crienanbHBIX MUCCUAX 1969 1., BeHckass KOHBeHIMA
0 IIPefICTaBUTEIbCTBE FOCYIAPCTB B X OTHOLIEHMAX
C MeX/lyHapOJIHbIMM OPTaHMU3ALUAMI YHUBEPCAlb-
HOTo Xxapakrepa 1975 . u apyrue gorosops! [Haru-
eBa 2019:33].

B mpeam6ysne BeHckoit KOHBEHIMM O AMIUIOMA-
TUYECKUX CHOLIEHMAX TOBOPUTCA, YTO IPUBU/IETUN
U MMMYHUTETbI IIPENOCTAB/AITCA HE IS BBITOJ,
OT/Ie/IbHBIX /NI, @ J/Is obectiedenns aQpPpeKTrBHO-
r0 OCYIIeCTBIeHNA QYHKUMIT AUIIOMATHYECKUX
IPeJCTaBUTENbCTB KaK OPIaHOB, IPeCTaB/IAIINX
rocyfapcrsa. IlepBoe oOuienpusHaHHOE YCIOBME
7l HOPMAJIbHOM [IeATeNbHOCTH AMUIIOMATUYECKIX
IPeJCTaBUTENbCTB 32 TPaHUIENl — 3TO HEIPUKOC-
HOBEHHOCTb TeppPUTOPUM ¥ IIOMELeHUS JJaHHOTO
IPeJCTaBUTENbCTBA U AUIUIOMATUYECKMIT UMMYHU-
TeT Ji71 IMYHOTO AMIIOMATHYECKOTO COCTABa IIPef-
cTaBuUTeNnbCTBA. [30pun 1977:207].

OpnHako, KaK IOKa3bIBaeT COBPEMEHHas IIpak-
TUKQ, JUIIOMATM4ecK/e OTHOIIEHUs TOCYHapCTB
IpeBPaTUINCh B MUILIEHDb [yIA peanyusaluy IHOIu-
TUYeCKUX aMOuiuii rocymapcts. HekoTopble ro-
CyJapcTBa MCIONb3YIOT OrPAHMYUTEIbHbIE MEpbI
B OTHOLIEHUM AMIUIOMATUYECKUX MMMYHUTETOB U
NPUBWIETUI B Ka4eCTBE OPYAUA IJIA BO3JENCTBUA
Ha IIOJIMTUYECKYIO BOJIIO IPYTOro rocyfapcrsa. Vim-
MYHMTETBI ¥ TIPMBUJIETUN AUIUIOMATUYECKMX IIPef-
CTaBUTENIbCTB U UX COTPYJHMKOB IIOJBEPralOTCA
rpyOBIM HapyIIEHNAM, B HEKOTOPBIX TOCYIApCTBAX
HaOmozjaeTcsi abCOMOTHOE TpeHeOpexeHne BceMMm
MeXX/JYHApOJHO-TIPAaBOBBIMI  003aTeNbCTBAMM B
paMKaX MHOTOCTOPDOHHMX M JBYCTOPOHHMX COIIa-
IIEHWIT, YTO CKaspiBaeTcsi Ha 3(eKTUBHOCTH [e-
ATEIBHOCTY COOTBETCTBYIOIMX OPIaHOB BHELIHUX
CHOUIEHMII ¥ HAaHOCUT YPOH IBYCTOPOHHMM OTHO-
IIEHNAM MEX[Y TOCy/JapCTBaMUL.

2. ITponecc KoguUKaLI ¥ IPOrPECCUBHOTO
Pa3BUTHA MHCTUTYTA AMIVIOMATIYECKMX MMMY-

HUTETOB N l'lp]/[BI/UIeI‘I/IiI

«VIMMYHMTETB M HPUBMIEIUN AUITIOMATHYe-
CKOTO TPEfICTABUTENbCTBA IIPEACTABIIAIT CO0O0I
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«OCHOBY IIPaBOBOTO CTAaTyCa 3apyOeKHBIX MPeCTa-
BUTE/bCTB U UX HepcoHana» [Jemun 2010:15].

B coBpeMeHHOII HOKTpMHE MEXIYHApOLHOIO
IpaBa IPUHATO CYUTATh, YTO MMMYHUTETHI pac-
IPOCTPAHAITCA Ha MHOCTPAaHHbIE TOCY[lApCTBA U
IOpUHAJIeKallee UMM MMYIECTBO. VIMMyHuTETOM
rOCyZlapCTBa HOJIb3YIOTCA M OpTaHbl MHOCTPaHHOTO
rocypapctsa [bo6pines, Harmesa 2012:1].

ITon mMMyHMTeTaMM IIOApasyMeBaWTCA U3D-
ATVA U3-TOJ, IOPUCAUKLVIN TOCYAPCTBA IpebbIBa-
HMsL OT/Ie/IBHBIX JIUL| WM 0O'BEKTOB, YTO 0OYC/IOB-
JIEHO UX NPUHA/JIEKHOCTBIO K IMUIIOMATUYECKOMY
IPeJCTaBUTENbCTBY AKKPEAMUTYIOLIET0 ToCyhap-
crBa. [IpuBniernu ke HmpefcTaB/IAT cob60I 0CO-
Oble IpaBOBbIE IIPEMMYILECTBA, IIPEJOCTAB/IAEMbIE
AUIUIOMATHYeCKOMY NPefiCTaBUTEeIbCTBY NIPUHIMA-
foyM rocygapcrom. [podeccop V.IT. banienko
OIIpefie/IAl JaHHbIe OHATUA CTIEAYMIM 00pasoM:
«[Top mpyBUMIErMAMM pasyMerOTCs 0coOble IPaBo-
Bble IIPEMMYIIEeCTBA HEKOTOPbIX MHOCTPAaHIEB KaK
IJIaB U TIpefcTaBuTeNelt rocypapcts. Hamboree cy-
IIeCTBEHHBIMM U3 3TUX IMPEUMYLIECTB ABJIAITCA:
IPaBO HA YCUJIEHHYIO 3alUTY OT HOCATATENbCTB U
OCKOpOJIeHNIT; ITPaBO IONIb30BAHMA B OIpPEHIe/IeH-
HBIX CTy4asX CIelMaJbHBIMY 3HAKaMu ¥ 9M6eMa-
My (Hanpumep, cBouM drarom). [Tox nMMyHMTETOM
pasyMeeTcs IPMHUNII (M OTZie/IbHbIE BUBI) USDATHA
IJ1aB TOCY/JAPCTB, I71aB Y YIEHOB IIPABUTEIbCTB, Yle-
HOB TIap/laMeHTa U IpelCcTaBUTeNell MTHOCTPAHHbBIX
rOCyfIlapCTB, MMYILECTB TaKUX TOCYJApCTB U JIMLI,
a TaxKe MHOCTPAaHHBIX BOEGHHBIX CUJI U TOCYHap-
CTBEHHBIX KOpabiei 3a rpaHuLiell 13 IPUHYAUTENb-
HOTO BO3JIEICTBMA CO CTOPOHBI CYAia, PUHAHCOBOTO
arnmapaTa i CIy>k0 6€30I1acCHOCTY CTPaHBI, I7ie TaKue
MHOCTPAHHbIE IMIIA Y IMYIIECTBO HAXOHATCH, U3D-
ATVA, B YACTHOCTH, M U3 VICKOB, aPECTOB, 0OBICKOB,
JIOIIPOCOB, 3MOApro u pexBuU3uIMity [banineHko
1990:77-78].

B coBpeMeHHOI JUIIIOMAaTUYECKON M JOTOBOP-
HOJ1 ITPAaKTHKe Yallle BCETo peyub UeT UMEHHO O CO-
BOKYIIHOCTH, OIIpefle/IeHHOM KOMIUIEKCe YKa3aHHbIX
IpaB ¥ IPEUMYIIECTB, I7ie IPUBUIETUN Y UMMYHU-
TETBHI JONOHAIOT JPYT pyTa 1 HePa3phIBHO CBA3a-
HbI MeXy coboit [CanpgpoBckmit 1986:128].

OcHoBHbIE IIPaBOBbl€ HOPMbI, perlaMeHTUPY-
Iole JUIIOMaTNYecKue MMMYHUTETHI, IIPMHAJ-
JIe)KaT K MEeXIYHAPOIHBIM 00bIYasAM, a MHTEpIIpe-
TalyA M IPUMEHEHMe STMX OObIYaeB B IPAKTHKE
Pa3IMYHBIX TOCY/IJapCTB OTIMYANTCA 3HAYUTEIb-
HBIM pasHoobpasueM [J/leBuH 1946:5].

Pasnyyusa B HalMOHAa/IbHO-TIPAaBOBOI perylaMeH-
TaIMU HOPM, IIPUMEHMMBIX K 00'beMy MIMMYHNUTETOB
Y IPUBWIETUIA, IOPAJKY M OCHOBaHUAM UX IPefo-
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CTaBJIeHUs PA3NNYHBIM KaTerOpyUAM COTPY/FHMUKOB
AUIUIOMATHYeCKOTO IIPENCTABUTENbCTBA, 1M MHBIX
HOJIOKEHWIT 0OyCIOBM/IM  HEOOXOAMMOCTb  IIPU-
HATYUA eIMHOTO KOAMGMKALVOHHOIO aKTa IO JMU-
IJIOMAaTN4eCKOMY IIPaBy, KOTODBI OBl yCTaHOBWII
o61ieo6s13aTeNIbHbIE IPABIIA IEATETbHOCTI JUIIIO-
MaTMYeCKUX IPeJCTaBUTENbCTB Y UX COTPY/HUKOB
Ji BCEX TOCYIapCTB.

[TonbITKM KOEMQUKALMY  [UIIOMATHYECKOTO
IpaBa NpeANpUHUMANNCh elle IOf srupoi Jlnrn
Hamwit. B 1925 r. xommceusa mo Kopudukarym
MexayHapogHoro npasa Jluru Haumii cospana cre-
LVANbHYK TOJKOMUCCHIO IIO JUIITIOMaTU4eCKUM
NPUBWIETUAM, KOTOpas MOMYy4MIa NOKIafbl 26 ro-
CyfapcTB 00 MX NPaBONPUMEHNUTEIbHON IPAKTIKeE
B OTHOLIEHUM AMUIUIOMATUYECKUX MMMYHMUTETOB U
npusuernii. OfHAKo BBUJY CYLIeCTBEHHBIX pasHoO-
IJIACUIT MEXJY TOCYAapCTBaMy OBUIO NMPUHATO pe-
1IeHMe 00 VICKTIOYeHUN JAHHOTO BOIIPOCA U3 YMC/Ia
BOIIPOCOB, MOJIEKAIINX KOTUPUKALIVINL.

B nepnop no npuHATHA BeHCKOJ KOHBEHLIM O
OUTIZIOMATUYECKUX CHOIIEHMAX 1961 I. OCHOBHBIMU
MCTOYHMKAMY, HPUMEHMMBIMM K [UIJIOMaTHUde-
CKUM MMMYHUTETaM U IPUBWUJIETUAM, ObIIN Peruo-
HaJIbHbIE COIIALEHMsA, ABYCTOPOHHME COIJIAlIeHMs
006 yCTaHOB/IEHNY JUIIOMATIYECKIX OTHOLICHWI 11
KOHCY/IbCKJ€ KOHBEHLIMY, aKThl HALIMOHA/IbHOTO 3a-
KOHOJIaTeIbCTBa TOCY[APCTB, OKTPMHA/IbHbIE pas-
PabOTKM OTHE/NIbHBIX CIELMAMMCTOB M MCCIef0Ba-
TeIbCKIX MHCTUTYTOB B 00/IACTY MEX[YHAPOFHOTO
paBa.

K mpumepy, IIpoext Konsennum o guniaomaru-
4eCKMX MMMYHMTETAX M IPUBMUJIETUAX, COCTaB/IEH-
HbI1 [apBappckoit opuandeckoit mkosnoit B 1932 .,
IpeycMaTpuBal B OTHOLIEHMM CaMOTO JUIITIOMA-
TUYECKOTO IIPefiCTABUTENbCTBA, COTPYAHMUKOB (IIep-
COHaJIa) ¥ YWIEHOB VX CeMell OIpefe/ieHHbll 00beM
uMMyHKTeTOB 1 npusuiaernit. Cornacuo ITpoexty
KoHBeHIIMM TOCYapcTBO IpeObIBAaHUA [OIDKHO
OBUIO NIPeJOCTAaBUTh COTPYAHUKAM AUIIOMATHYe-
CKOTO IIP€JiCTaBUTENbCTBA U YIEHAM MX CeMell COOT-
BETCTBYIOLIMIT 00'beM UMMYHNUTETOB U TIPUBUJIETHI
C MOMeHTa MX (HaKTUYeCKOTO MPUObITHUS HA Teppu-

TOPUIO TOCYAAPCTBA NPeOBbIBAHMNA, @ €C/IY OHU YoKe
HaXOJATCA Ha TEPPUTOPUM TOCY[APCTBA IpebbIBa-
HMA — C MOMEHTA UX OQUIMATbHOTO BCTYIUICHNS B
ITO/KHOCTD'.

CylecTBeHHBII BKIAJ B IpoIlecc Kopudpuka-
UYM HOPM O [JMIUIOMATHMYECKUX MMMYHUTETaX U
IpUBUJIETUAX BHeCTa [aBaHCKas KOHBEHLUA O JiU-
IJIOMATNYeCKMX YMHOBHMKaX 1928 r. B mpeambyre
Konsenuun 1928 r. roBoputcsa 0 TOM, YTO AUIIIO-
MaTH4ecKue YMHOBHUKM KaK O(QUIManbHble Hpef-
CTaBUTE/IN CBOETO FOCYAAPCTBA He MOTYT TpeboBaTh
6orblero o6beMa UMMYHUTETOB, YeM Te, KOTOpPbIe
Heo6xoMMBI 17151 9¢(HEeKTUBHOTO BBIIIOTHEHNS CBO-
UX QYHKIMIL.

B ct. 15 [aBaHCKOI KOHBEHIIUM O AUIIIOMATIYe-
CKMX YMHOBHMKAX 1928 I. 3aKkperieHa 0653aHHOCTD
rOCyiapcTBa MpeObIBaHNA IPEJOCTABUTD AUIIIOMA-
TUYECKMM YMHOBHUKAM BCe HEOOXOMMIMbIE YCIOBYA
IULA OeCIIpenATCTBEHHOTO BBIIIOJTHEHVA MMM CBOVX
byHKIMIT, B 9acTHOCTH 06ecriednTb CBOOOLY CHO-
IIeHNI! C IPaBUTENbCTBOM aKKPEJUTYIOLIEro Tocy-
napcrsa’. CornacHo KoHBeHIuM fumoMarudeckue
YMHOBHYKMY II0/Ib3YIOTCA CBOUMM MMMYHUTETAMU U
IPUBUJIETUAMM C MOMEHTA IlepPeceyeHNs IPAHNUIIbI
rocygapcTBa mpebbpBanms’.

[lanpHerime NOMBITKY KOAUPUKALVY JUTIIOMA-
TUYEeCKOro IpaBa ObUmM HpennpuHATH KoMuccuei
MexiyHapogHoro mpasa OOH.

Kommccua mexpynapognoro mpaa OOH Ha
nepBoit ceccun B 1949 1. BbIeMIa KOAUPUKALINIO
AMIIOMATHYECKOTO U KOHCY/IbCKOTO IIpaBa B Kaye-
CTBE BOIIPOCA IIEPBOCTENEHHOI BaXKHOCTH. B 1952 1.
IOrocnaBus npennoxuna NpefocTaBUTh 3TO TeMe
npuoputet, n nocne obcyxnuenus B Illectom ko-
MUTeTe, 3aHMMABLIEMCS IIPAaBOBBIMU BOIPOCAMI,
TenepanpHas Accambres mnopyumna Kommccun
MeX/TYHapOJHOTO ITPaBa IPOBECTH B Ka4eCTBe Ipu-
OPUTETHOI TeMbl KOAV(UKALMIO IIpaBa AUIIOMA-
TUYECKMX CHOLIEHMII M MMMYHMUTeTOB. KoMuccus
HazHauwmna r-Ha Canpcrpema (IBerus) Creryans-
HBIM JIOK/Ia[{4MKOM, U €r0 JOK/IaJ, HOCTY>XU/I OCHO-
BOI1 [ IIpOeKTa CTaTell, NpuHATHIX KoMuccueit B
1957 r. 9tu crarby mpoum obcyxene B lllecrom

' Harvard Research in International Law, Draft Convention on Diplomatic Privileges and Immunities of 1932. — American

Journal of International Law. 1932.Vol. 26. Issue 1. P. 15-192.

2 Havanna convention on diplomatic officers of 1928 URL: http://www.oas.org/Juridico/english/sigs/a-25.html (accessed

20.08.2021).

3 B 2021 r.yyacTHMKamu [aBaHCKO KOHBEHLMM O AUMIIOMATAYECKUX YAHOBHUKaX 1928 r. ABAANNCH 15 naTMHOaMepUKaHCKNX
rocynapcts: bpasunus, BeHecyana, lantu, JomuHnkaHckas Pecnybnuka, Konymbus, Kocta-Prika, Kyba, Mekcrka, Hukaparya,

Manama, Mepy, CanbBagop, Ypyraan, Yunu, dxkBagop).

4 Havanna convention on diplomatic officers of 1928 URL: http://www.oas.org/Juridico/english/sigs/a-25.html (accessed

20.08.2021).
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Komutete [eHepanpHoOil Accambnen u 6blM paso-
CTIaHBI BCEM YJI€HaM C IIpeIoKeH1eM IPeCTaBUTh
3amevaHyA. Komuccusa npuHATa BO BHUMAaHME 3a-
MedaHus 21 rocypmapcrsa, B 1958 . moprorosmia
IepecMOTPEHHbIE 1 PacIIMPEHHbIE CTaTbU U PEKO-
MEHJIOBaJIa, YTOOBI OHMU IIOCTYXXIIM 0CHOBOJ KoH-
BeHLuM. ITO pellleHMe Hofjepxkana leHepanbHas
Accambres. B Kondepennun, koropas mpoxopuna
B Bene co 2 mapra no 14 anpena 1961 r., npun:Ano
ydactue 81 rocymapcro. KonBenmmsa 6bu1a nmogmm-
caHa 18 anperns.

Kax cnpaBenBo 3aMeTnIa aHITIMIICKIIT OPUCT
9. JlsH3a, «KoHBeHI[MA cTa/la CBOEro pofa Kpaey-
rO/IbHBIM KaMHEM B COBPEMEHHOM JUIIJIOMaTHde-
ckoM mpase» [Denza 2016:21].

B BeHckoil KOHBEHIIMM O AUIIOMATHYECKUX
CHOIIEHVAX HOAPOOHO M3/IOKeH 00beM MMMYHU-
TETOB U IIPUBUJIETHIA, IIPENOCTAB/AEMbIX JUIITIOMA-
TUYECKOMY IIPeICTaBUTENbCTBY, COTPYJHMUKAM [IU-
IJIOMAaTUYECKOTO IPENCTaBUTENbCTBA U WIEHAM UX
cemeit. O6bem npenycMoTpeHHbIX KoHBeHIye M-
MYHMTETOB I IPUBUJIET I He AB/IAETCA UCYEPIIbIBA-
IOLIMM, JIOIYCTUMO IIPEfIOCTAB/IeHME [JOIIOTHUTEIb-
HBIX IPUBUIETUII ¥ VIMMYHMUTETOB TOCYHAaPCTBOM
npe6biBaHA’. [lONONTHUTENbHDBIE TIPUBMIETUN M
UMMYHUTETbl KaK JyIfi BCEro JUIITIOMaTN4ecKoro
IPeJCTaBUTENbCTBA, TAK M B OTHOLIEHUM OT[elb-
HBIX KaTeropuil IepcoHana IpefoCTABIAITCA Ha
B3aJMIMHOJ OCHOBE.

2. JIlmanasa HENMPUKOCHOBEHHOCTDb YICHOB IIEP-
COHa/Ia TUIINIOMAaTNY€CKOTO NMPENCTAaBUTENDCTBA

JIndHasg HeNpUMKOCHOBEHHOCTb JMILIOMATHYe-
CKMX aTeHTOB — OJJHA 13 IPEBHENIINX HOPM JIUIIJIO-
Martudeckoro mpasa. Eme B 3akoHax Many, B pas-
nene «llapb» 3ammcaHo, 4TO «IOHMMAIOINI PYKY
Ha [I0C/IA UeT K TMOeN M YHUYTOXKEHMIO», TaK KaK
IOCO/I HAaXOAWICA IO HMOKPOBUTEIbCTBOM OOXKe-
crBa. Ilog TOKpOBUTENLCTBOM OOXKeCTBA HAXOMM-
JIUCh TAaKXe M MOMeIeHNs IOoCconbCTBa [VckeBny,
[Togonbckmit 2014:5]. HapyiieHne 3Toil HOpPMBI
CYNTANIOCD TATYANIINM IIPECTYIIEHEM, IIOCKOIbKY
IIOCOJT PACCMATPUBAJICA KaK M0, OT KOTOPOTO 3a-

BUCUT MUp Win BoiiHa [Borygapckmii 2015:22].

Kax ormewaer I0.I. JleMuH, nuuyHad Hempu-
KOCHOBEHHOCTD ABJIAETCA CaMBIM IJIABHBIM MMMY-
HUTETOM, U3 KOTOPOTO BBITEKAIOT BC€ OCTaIbHbIE
VIMMYHWUTETbl ¥ IpUBIIErMM AuIiomara [[lemun
2010:108].

HenprkocHOBEHHOCTD IIOf;pa3yMeBaeT, 4TO INY-
HOCTHU JUIIJIOMAaTU4eCKOTO IIPEICTABUTENA U BCEMY,
4TO TECHO C HUM CBA3aHO, OKa3bIBaeTCs 3allUTa B
0o71ee BBICOKOII CTEIIEHM, YeM Ta, KOTOpas OKa3bIBa-
ercst yacTHoMy /iy [Catoy 1961:172].

B IIpoexte [apBapacKoi KOHBEHLIMN O JUIIIOMA-
TUYECKUX UMMYHUTEeTaX 1932 I. MM4HasA HenmpuKoc-
HOBEHHOCTDb OIpefie/iieTCA KaK 3alluTa JUIIIOMa-
TUYECKOTO IPENCTaBUTENA OT BCAKUX HE3aKOHHbBIX
IeICTBUIL, OT KOO Obl OHM He UCXOMWIN. B cooTBeT-
ctBuM co cT. 17 IIpoekra rocysapcTBo npebbiBaHms
JIOJDKHO OXPAHATb COTPYAHUKOB IUIIOMATHYECKO-
O IIPEefiCTaBUTENIbCTBA U YWIEHOB €I0 CeMbJ OT BCH-
KOTO HapyLIeHNs X 0€30I1aCHOCTY 1 JOCTOMHCTBAC.

CormacHo cT. 14 TaBaHCKOJ KOHBEHLWM O [¥-
IIOMAaTMYEeCKMX YMHOBHMKAX 1928 . nmyHas He-
IIPUKOCHOBEHHOCTD PacIpOCTPaHAETCA Ha BCeX CO-
TPY/IHUKOB AMUIIOMATHYECKOIO IIPECTABUTEIbCTBA
HE3aBUCUMO OT MX KJacca, Ha WIEHOB UX CeMel,
IPOXXKMBAIOLIMX COBMECTHO C HUMM, Ha VX XXMUJINIIE
Y IMYIeCTBO’.

B coorBeTcTBUM cO CT. 29 BeHcKOV KOHBEHIIUN
1961 . «IMYHOCTH AUIIJIOMAaTUYECKOI'O areHTa He-
npuKocHoBeHHa. OH He NONJIEKUT apecTy WK 3a-
Jilep>KaHuio B Kakoit O6pl To HY 6110 opme. Tocy-
JlApCTBO HpeObIBaHMs 0053aHO OTHOCUTBHCS K HEMY
C JIOJDKHBIM YBa)KEHMeM U IPUMHMMATh BCe Hajjle-
Kalllye Mepbl I HPefyNpeXfieHNsa KaKUX-moo
HOCATATeNIbCTB Ha €ro JIMYHOCTD, CBOOOY M [10-
CTOMHCTBO».®

ITpu moproroske npoexkra KoHBeHUuM o au-
IJIOMAaTUYEeCKUX CHolleHnsAX Kommccna mexpmyHa-
POJHOTO IIpaBa BK/IIOYM/IA B KOMMEHTapuM II07IO-
KEHJMe O TOM, YTO JMYHAas HEIPUKOCHOBEHHOCTb
«He MCKII04aeT Mep caMOOOOPOHBI, Mep IpM JWC-
K/IIOUNTE/TbHBIX 00CTOATENbCTBAX, @ TAKXKe Mep I10
HpeyIpPeX/IeHNI0 COBepLIeHN A JUITIOMAaTUYeCKUM
areHTOM IIPeCTYIJIEHMiI MM HpOCTynKoB». Ilpu

> BeHcKas KOHBEHLMA O ANMIOMATUYECKNX CHoleHnAx 1961 . JocTyn: https://www.un.org/ru/documents/decl_conv/con-

ventions/dip_rel.shtml (gaTa obpatieHus: 20.08.2021).

¢ Harvard Research in International Law, Draft Convention on Diplomatic Privileges and Immunities of 1932. — American

Journal of International Law. 1932.Vol. 26. Issue 1. P. 15-192.

7 Havanna convention on diplomatic officers of 1928 URL: http://www.oas.org/Juridico/english/sigs/a-25.html (accessed

20.08.2021).

& BeHcKas KOHBEHLMA O AUMIOMATUYECKNX CHoleHnAx 1961 . JocTyn: https://www.un.org/ru/documents/decl_conv/con-

ventions/dip_rel.shtml (gaTa obpatieHus: 20.08.2021).
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sToM Kommccusa mcxopmna us TOro, 4To aKlleHTH-
poBaThb BHUMaHMe CJefyeT Ha JIMYHON HEIpUKOC-
HOBEHHOCTM, a He Ha YKa3aHHbIX UCKIIOYEHMAX,
BO3MOXXHBIX TOJIBKO IIPM YPe3BBIYAITHBIX 00CTOS-
TenbCTBax. J ToT q)aKT, YTO OKOHYATEIbHBIN TEKCT
KoHBeHIMM He COIep)KUT KaKuX-1160 OrOBOPOK I10
3TOMY IIOBOZY, IMIIb YKPeIIAeT CaM IPMHINII JINY-
HOJI HEITPMKOCHOBEHHOCTIL.

JJaHHDBIT BOIIPOC MICC/IENOBA/IY MHOIVE YYEHDIE.
Hanpuwmep, [I. b. JleBun npusogut Tpu cnydvas, uc-
K/II0YaIollJie OTBETCTBEHHOCTD TOCY/JAPCTB 32 Hapy-
IIeHNe IMYHOI HeIPUMKOCHOBEHHOCTM:

1)  Ecnu Takue feiicTBYSI COBEpIIEHBI B OPSA-
Ke HeoOXO[VIMOJI CaMOOOOPOHBI TIPOTUB AMUIIOMA-
Ta;

2) Ecam pummomar cBoMMM [eICTBUAMM CaM
nopBepraer ce0s pucky;

3) Korma muiuo, cosepmyBliee HOCATAaTe/b-
CTBO Ha [UIIOMATa, He 3HAJIO 00 0UIMaTbHOM
craryce nocnenHero [Jleun 1949:314].

BakHOIT cocTaBA0LIEN TMYHON HENPUKOCHO-
BEHHOCTM COTPYIHMKOB JUIIOMATUYECKOTO IIpef-
CTAaBUTE/IbCTBA ABJIAETCA MX 3aLINUTA TOCYAAPCTBOM
npe6biBanys. B 06s3aHHOCTI rocyapcTBa mpedsl-
BaHMA BXOJUT TapaHTM:A HENONYIEHUA JeilcTBuUIL
BJIACTEl, HAPYUIAOIMX CTATyC TMYHON HEIPUKOC-
HOBEHHOCTM [JMIUIOMAaTHMYECKOTO areHTa, a TaKKe
obecrieyeHe MOMHON 3alIUTBI OT HOCATATETbCTBA
tpetpux muy [Camoitienko 2019:136]. Hekoropere
3anajiHble aBTOPbI YCIOBHO JNAT 00A3aHHOCT TO-
CyfiapcTBa Ha HeratyBHbIe (00A3aHHOCTb BJIACTell
rOCyapcTBa NpeObIBaHNA BO3JIEP)KUBATBCA OT 3a-
Jiep)KaHUA WIM apecTa AUIUIOMATUYeCKMX areHTOB)
Y HO3UTVBHbIE (IIpeRylIpex/eHne MOCATaTeNTbCTB
TPETHUX /NI Ha CBOOOY ¥ JOCTOMHCTBO AUIIOMA-
Ti4yeckux areHtoB) [Behrens 2017:94].

H. b. JleBuH yTBEp>X/jaJl, 4TO MMYHAA HENIPUKOC-
HOBEHHOCTb COCTOMT U3 IIpaBa JMUIITIOMaTN4eCKOro
IpefCcTaBUTENbCTBA Ha 3aIUTY CO CTOPOHBI IIPMHU-
MAIOLIETo MX TOCYJApCTBa OT BCAKOTO IOCATATEIb-
CTBa, OCKOpOJIEHNA MWV HACWINA HAa €ro TeppuUTO-
puM, HE3aBMCUMO OT TOTO, UCXOJAT /M MOAOOHbIE
IeJICTBMA OT TPXKJAH 3TOTO TOCYHApCTBAa WM OT
MHOCTPAHIIEB, a TAKXKe M3 TapaHTUIl B OTHOIIEHUN
AUIUIOMATHYeCKMX IpefcTaBuUTeNell OT IpUMeHe-
HMS K HMM Kakux Obl TO HM ObIIO Mep HPUHYX[e-
HJA CO CTOPOHBI CaMOT0 IPMHMMAIOIIEro UX Iocy-

IApCTBA, €r0 OPTaHOB U JO/DKHOCTHBIX /n1y [JleBuH
1946:26].

CoOTBeTCTBEHHO, 11 0becIedeH s INIHOI He-
IPUKOCHOBEHHOCTY MOXXHO BBIJI€IUTD JIBA OCHOB-
HBIX 00513aTe/IbCTBA TOCYAAPCTBA IPeOBIBAHNS.

Bo-nepBbIX, 3TO IpefylmpexfieHKue TaKUX IIO-
caratenbcTB. B Benckonn KouBennum 1961 r. ro-
BOPUTCA, YTO TOCYAAPCTBO HPeObIBAHUA JOIDKHO
HpPEeANpPUHATh «BCE HaJJIeXallue Mepbl I Ipe-
[IOTBpAIlleHNsI BCAKOTO HApYLIEHMA CIIOKOMCTBM:A
IPefiCTaBUTENbCTBA WM OCKOPOIEHNA ero [JOCTO-
MHCTBA...». Kak 1mpaBmo, Takas salyura BbICTYIIA-
eT B Bujie obecriedenns 0e30IMacHOCTI TIOMEILEeH I
IpefCTaBUTENbCTBA U Pe3VJEHIINIT 4I€HOB I1epco-
HaJIa IPeJCTaBUTENbCTBA II0CPEICTBOM IIPeoCTaB-
JIeHMs BOOPY>KEHHOJ OXpaHbl IIpY IepefiBIKEHNN
AUIVIOMATMYECKMX areHTOB, paspellleHys UIIIO-
MaTaM HOCUTb JIMYHOE OPY>KMe M/ CaMO3aILUThI
UT. .

Bo-BrOpplX, 3TO IpefOTBpallieHNe II0CATa-
TE/IbCTB. 3/leCb Ba)XHO OTMETUTb CIy4au 3axBara
AUIUIOMATOB B 3aJOKHMKM. B Takux cuTyanuax
IpVMHMMAIOLee TOCYAAPCTBO CTOMUT Iepef BbIOO-
pom: obecredynTdb 3aIUTy AUIUIOMATa M YHOBJIET-
BOPUTb TPeOOBAHNA MPECTYITHUKOB M T€M CaMBIM
npeHeOpeyb HALMOHAIbHBIMY IHTEPeCaMU, VIV JKe
3aIUTUTh MHTEPECHI TOCYAPCTBa, HO IIPU 3TOM Ha-
PYLUINTh HENPUKOCHOBEHHOCTb 4JI€HOB IlepCOHaza
JMIIOMATIYECKOTO NIPefICTaBUTEebCTBA.

B npeam6byne KoHBeHIMM 0 IpeoTBpAIeHNN U
HAaKa3aHUM 3a IPECTYIUIEHNS, COBEpIIeHHbIe IPO-
TUB /ML, HOJb3YIOWMXCA MEXTYHAPOJHOI 3allu-
1071 (1973), FOBOPUTCS, UTO «IIPECTYIIEHNS IIPOTHUB
AUIVIOMATHYECKMX areHTOB U APYTUX JIULI, IIO/Ib3Y-
IOIVXCSL MEXIYHAPOJHOI 3alINTOl, yrpoxas 6es-
OIIACHOCTH 3TUX /ML, CO3JAI0T CEPbE3HYI0 YIpo3y
HOJI/IeP>)KaHMI0 HOPMaJ/IbHbIX MEXIYHApPOJHBIX OT-
HOIIEHWII, KOTOpble HEOOXOAMMBI M/IA COTPYLHMU-
4yecTBa MEXJy rocygapcrBamm»’. B coorBercTBum
¢ ykazaHHoil KoHBeHIMell K IpecTyIUIeHUAM, CO-
BepIllaeMbIM IPOTUB JINLI, HOIb3YIOIUXCA MEX]Y-
HApOJHOV 3aIUTON OTHECEHbl: yOMIICTBO, IOXN-
IleHNe, HACU/IbCTBEHHbIE [Ie/ICTBISA, HallpABIeHHbIE
HPOTUB CBOOOMBI M IMYHOCTY JINIIA, HAIafieHNe Ha
oduIManbHble MOMeIeHNA, JKIINILE, TPAHCIOPT-
Hble CPEfICTBA JIMIA, YTPO3bl M/IM IONBITKM TAKOTO
HamnaJieHus u T. 1.

° KoHBeHUMs 0 NpefoTBpaLLeHNM N HaKa3aHUU NPeCcTyrnneHnid NPoTUB SINLL, NONb3YIOLNXCA MEXAYHAPOAHON 3aluToln, B
TOM uncne guniomatmdeckmx areHTtos (1973). Joctyn: https://www.un.org/ru/documents/decl_conv/conventions/int_pro-

tected_persons.shtml (gaTa o6paiieHunsa: 20.08.2021).
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Kaxpoe rocyfapcTBo ycTaHaBIMBaeT Mepbl Ha-
KasaHM:A 3a yKa3aHHble IIPECTYIIEHNA B COOTBET-
CTBUU CO CBOMM HallMOHAJIbHBIM IIpaBoM. Hampu-
Mep, B Poccuiickoit denepaliuy B COOTBETCTBUU CO
cT. 360 YT0/IOBHOTO KOfIeKca:

1. Hananenue Ha IpeficTaBUTENS MHOCTPAH-
HOT'O TOCY[AapCTBa WIM COTPYJHMKA MEXYHAPOJ-
HOJl OpraHM3anyi, MONb3YIOUIETOCA MEXYHapOJ-
HOJT 3aIIMTOI, @ PABHO Ha CIIy>KeOHbIE VMM KIJIbIe
noMeleHnsaA /MO0 TPAHCIOPTHBIE CPENCTBA JINII,
MOJIb3YIOIMXCA MEX/YHAPOJHOM 3alUTON, HaKa-
3bIBAETCA JIMIIEHNEM CBOOOJBI Ha CPOK OT JIBYX JI0
IIeCTH JIET.

2. To xe feAHNne, CoBepIIEHHOE B LIeJIAX IIPO-
BOKQL[J BOJHBI YTV OC/IOKHEHM A MEX/TYHAPOJHbIX
OTHOIIEHNIT, HAKa3bIBAETCS IMIIEHNEeM CBOOOBI Ha
CPOK OT IAATU [0 I€CATH JIET.

3. YFPOSI)I U BbI3OBbI, CBA3AHHBbIE C peann3anm-
el IMIHOI HENPUKOCHOBEHHOCTU AUIITIOMAaTHU4e-
CKHNX ar€HTOB

OnHOJl M3 CyLIeCTBeHHBIX MpobmeM mpu obe-
CIIeYeHUM COOMIOfieHNA JMYHOI HEIPUKOCHOBEH-
HOCTM JAMIUIOMATHYeCKMX areHTOB OCTAeTCA IIpU-
MEHUMOCTb HPOLeAypHl persona non grata, T. e.
00bsAB/IEHNE AUIIOMATMYECKOTO areHTa HeXesa-
TeJIbHBIM JIMIIOM B TocyfapcTse mpebpiBanmA. Co-
I71acHo BeHCKOM KOHBEHIIMM O OUIIIOMAaTUYeCKUX
cHomeHNsAX 1961 1. rocypapcTBo mpebObIBaHUSA MO-
XeT B /m060e BpeMst, He Oyfy4n 06s3aHHBIM MOTH-
BUPOBATh CBOE peILIeHME, YBEJOMUTb AKKPEJUTY-
Iolllee TOCYZIapCTBO, YTO IIaBa IIPeJCTaBUTEIbCTBA
WIM Kakoi-mibo M3 YIEHOB AMIUIOMATHYECKOTO
HepCOHaIa IPeCTABUTENIbCTBA ABJIACTCA persona
non grata v 4to no00l APYroi YieH mepcoHa-
J1a TIPeACTaBUTENbCTBA ABJIACTCA HENPUEM/IEMBIM.
B TakoM crmydae akkpemuTymooliee TOCYAApCTBO
JIOJDKHO COOTBETCTBEHHO OTO3BaTh 3TO JIMIO M
Ha3HAYNTb HOBYI0 KaHAWJATYPY Ha BaKaHTHYIO
JOJDKHOCTD. JIN1[0 MOXeT ObITh 00BSABIEHO persona
non grata VM HeIpMeMJIEMbIM ¥ IO TIPUOBITUA Ha
TEPPUTOPUIO TOCyHapcTBa mpebpiBanmsa (cT.9). B

KOXJOM C/Iy4ae BIACTV HPUHMMAIOIIEN CTOPOHBI
COXPAHAIT 3a c000il IPaBO He PacKpbIBaTh IIpU-
4yHbl Takoro peurenns [Ahmad N. 2020:3]. IIpo-
071eMa 3aK/IF09aeTCA B TOM, YTO B HACTOSLIEe BpeMs
B MEXZIYHapOJHOM Co0b1iecTBe HabM0OgaeTCs 3710~
yHnoTpeb/ieHe CO CTOPOHBI TOCYHApCTBa HpebbI-
BaHNUA B UCIOIb30BAaHNY IPOLEAYPbI 00bABICHNA
persona non grata M dallje BCETrO IPUMEHMMOCTb
9TOII IpOLeAypbl OOYC/IOBIEHA IOMUTUYECKN-
MM MOTMBAaMU U HVKAaK He CBfA3aHa ¢ mpodeccuo-
HaJIbHOJ [IeAITeIbHOCTbIO OTHEIbHBIX COTPYLHU-
KOB OPTraHOB BHeUIHMX cHouleHuit. C abcomoTHO
YBEPEHHOCTbIO MOXXHO YTBEp)KHATb, YTO BJIACTU
CIIIA Bo rnaBe c npe3upienToM bapakom O6amoii,
IpUHMMAs pelleHNe O 3aKpbITuu [eHKOHCYIbCcTBa
Poccuitckoit @epepanuu B Can-Opanunucko u
KOHCY/IbCKUX yupexenuii B Bammurrone n Hpro-
Vlopke, a Takke 00baABNIAA persona non grata 35
poccuiickux aummomMaros B 2016 r.'%, pykoBoacTBO-
Ba/IUCh VICKIIOYUTENbHO IOMUTUYECKMMU MOTUBA-
MI. AHaJIOTMYHBIe [eiicTBUA nMenn Mecto B 2018
I. yXe He TonbKo co cTtopoHbl CIIA, xoTopble BbI-
cnany nopApka 60 poccuiicKux AUIJIOMATOB, HO 1
CO CTOpOHBI BemukoOpuTanum, BbIC/IaBIIeil OKOIO
23 COTPYJHUKOB [MUIIOMaTMYECKOrO HpPeLCcTaBU-
TenbcTBa Poccuiickoit ®epepanuy, u pAga fpyrux
€BPOIIENICKUX CTpaH, B TOM 4ucie 14 unenos Eb-
POIIENICKOTO COI033, KXKIDBIN U3 KOTOPBIX BBIC/IAT
nopsAjgKa 3-4 cOTPySHMKOB POCCUIICKMX JUIIIOMA-
TUYECKUX IIpefiCTaBUTeNbCTB. OCHOBAHMEM [IJIA Ta-
KOJ1I MacCOBOJ aKLUM €BPOIENCKUX CTPaH IOCIY-
XIUI0 oTpabjieHMe 3kc-nonkosHuka I'PY Cepres
Ckpunars, ocyxgeHHoro B Poccun sa mmnmoHax B
nonb3y Bemkobpuranun. CregyeT 3aMeTUTb, YTO
BBIMBIIIUICHHBIE 00BMHeHNA 3anaza B afpec Poccun
0 AKOOBI ee IPMYACTHOCTU K ITOMY UHLIMJEHTY TaK
¥ He ObUIM oKa3aHbl. OHAKO 5Ta MaccoBas IIOKa-
3aTe/IbHasA AKLMA HaHeC/a OTPOMHbIN YPOH YPOBHIO
IUIIOMAaTHYeCKMUX OTHOLIEHMIT Mexy Poccniickoin
Depepanyel ¥ MpUYACTHBIMYU 3aIaJJHBIMU CTPaHa-
M1, 6oree TOro, GecrperefleHTHOCTb 9TOTO CIy4ast
3aK/IH04a/Iach ellje ¥ B TOM, YTO OCTa/IbHbl€ CTPAHBI,
npeHebperas CBOMMM JJBYCTOPOHHMMY 00s3aTe/b-

1029 nekabpa 2016 . snactu CLLIA 06bABMAM persona non grata 35 poccuiickiix arnnomatos. B 3assneHnmn flocyaapcTBeHHOro
genapTtameHTa CLUA yTBep)Kpanoch, UTo 3Ta Mepa MPUHATa «B KayecTBE COCTABHOWM YacTy BCeOObEMSIIOLWEro OTBETA Ha
BMelaTenbcTBo Poccun B BbiGopbl B CLLA». Torga Poccuiickas Qepepaums He CTana NpUMeHsTb 3epKasibHble Mepbl. OfHaKo
28 ntona 2017 r.,, nocne Toro Kak KoHrpecc CLUA ogo6pun «3akoH 0 NpoTUBOAENCTBIMN NPOTUBHMKAaM AMEPVKM NOCPeLCTBOM
caHkuuiny, MUO PO npepgnoxun BawwmHrtoHy Ao 1 CeHTAGPA COKPaTUTb KOMMYECTBO YNEHOB AUMIIOMATUYECKOro U
AAMUHUCTPATUBHO-TexHMYeckoro nepcoHana lMoconbcta CLUA B Mockse, leHepanbHbIX KOHCYNbCKUX YUPeXKAeHUA B
CaHkT-leTepbypre, EkatepuHOypre n BnagrBocToKe B COOTBETCTBMU C YMCIIOM POCCUMACKMX AUMIIOMATOB U COTPYAHUKOB,
HaxopAwmxca B CLUIA. Takum obpa3om nepcoHan, 3aHATbI B AUMIOMATAYECKOM MPEACTaBUTENbCTBE U KOHCYbCKNX
yupexaeHuax CLLA B PO, 6bin cokpalleH Ha 755 uenosek — fio 455 coTpyAHMKOB.
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CTBaMM, pelIM/IM BBICTATb POCCUICKUX AMIIIOMA-
TOB, IOfifiep>KaB Bennkobpuranuo.

Eme opHOI onacHOi TeHJEeHLMeN, KOTopas Ha-
OrmrofaeTcs B IIOCTIEAHNE TOAbI B JUIITIOMATHYECKIX
OTHOILIEHVAX TOCY[APCTB, ABAETCA MacCoBas Bbl-
CBI/IKA AMIIOMATOB 110 COOOPa’KeHMAM yCTaHOBJIe-
H1A 6ajTaHCa B YMC/IEHHOM COOTHOMeHu. COIlacHo
cT. 11 Benckoit konBennym 1961 1. mpu OTCyTCTBUM
KOHKPETHOTO COIJIAllIeHMA O YMC/IEHHOCTU IIepco-
Haja JMUIUIOMATUYECKOTO IIPefiCTaBUTEIbCTBA TO-
CYIapCTBO IPeObIBAaHUA MOXET HPEJIOKUTD, YTO-
OBl YMC/IEHHOCTb IEPCOHAA IpPeACTaBUTETbCTBA
COXpaHANMACh B IpefeNax, KOTOpble OHO CUMUTAET
PasyMHBIMM ¥ HOpPMAaJIbHBIMM, YYUTBIBas 0OCTO-
ATeNbCTBA U YCTIOBMA, CYILECTBYIOLIME B rocyziap-
CTBe IpeObIBaHVs, U MIOTPEOHOCTY JAHHOTO TIpef-
cTaBuTeNbCTBA''. OfHAKO B HEKOTOPBIX CTy4asix 9Ta
HOPMa MCKa)KaeTcs fefiCTBUAMY rocyfapcTs. Tak, B
2021 r. rraBa MUJI Yexun fxy6 Kynranek sasBun
0 cokpauenuy nepconana I[loconbcrsa Poccuiickoin
Denepanuu B [Ipare no yposua nepconana Ilocons-
crBa Yexvn B Mockse. V3Ha4a/IbHO ObIIO 3a5BIIEHO
0 HeoOXOAVIMOCTH BBICBUIKY HOpsaKa 70 COTpyAHNU-
KOB U 4IEHOB VX CeMell, HO I03)Ke ObIIO BBICTTAaHO
18 poccuiickux gumiomatos. B orBer MockBa 06b-
ABWIA persona non grata 20 COTPYHUKOB QUIIOMA-
TUYECKOTO NpefICTaBUTeNbCTBa Yexum.

4. IIpakTuKa peanusanuy FUITIOMATHYECKUX
MMMYHUTeTOB ¥ mpuBunernit B CIIIA

3a OCHOBY MHCTUTYTA AMUIUIOMATUYECKUX UMMY-
HutetoB 1 npusmiernit CIIIA B3ATb HOpMBI HaLU-
OHa/IbHOTO TNpaBa AHIMK. B 1708 1. mo periennio
Bpuranckoro [TapramenTa ObIT HalOXKeH 3ampeT Ha
apecT MHOCTPAHHDIX II0C/TAHHUKOB B CUTY Je/ICTBIA
y HMX MMMyHuUTeTa. Benen 3a stum akroM B 1790
. Coenunennnle lltaTel NpUHANM aHAIOTMYHBINA
3aKOH, B COOTBETCTBUM C KOTOPBIM IIpM3HABaIACh
abCONMOTHAsA HENPUKOCHOBEHHOCTb IUIIOMATOB,
4JIeHOB MX CeMell, a TaKKe JOMAIIHEro IepcoHaa.
ITOT 3aKOH OCTABA/ICA B CUJIe IO MIPUHATUA 3aKOHA
0 IUIIOMAaTU4YeCKnuX cHomleHnax 1978 r. OcHoBHas
1enb 3akoHa 1978 1. cocTosAma B TOM, 4TOOBI npuBe-
ctu 3akoHozmaTenbcTBo CIIIA B cooTBeTcTBHE € BeH-
CKOJI KOHBEHLIMEN O IUIJIOMaTUYEeCKMX CHOLIEHUAX
(koropas Bcrymwia B cwy st CIIA B 1972 1.).

C npunatnem 3axona 1978 r. CIIIA Ha Haumo-
Ha/IbHOM YpPOBHE 3aKpemwi O00A3aHHOCTb BCeX
AUIVIOMATHYECKMX ar€HTOB YBaXKaThb 3aKOHbI 1 IIpa-
BWIA TOCYJapcTBa HpeObiBaHUA. VIMMyHUTETHI 1
IPUBWIETMY He ABJIAITCA OCHOBaHUEM, OCBOOOXK-
JAIOIVIM OT OTBETCTBEHHOCTM 3a HecoO/mofieHnme
WIM HapylleHV)e MEeCTHBIX 3aKOHOB, a IIpeJoCTaB-
ns0Tc i 9 deKTUBHOTO OCYILIeCTBICHNS [N-
IJIOMAaTNYeCKMMM areHTaMy CBOMX QyHKumit. Ora
ujiesi HOJTHOCTBIO COBIIA/IAaeT ¢ peaMOyor Benckoit
KoHBeHIMM 1961 T., rae ToBOpUTCSA, YTO «IIPUBUIIE-
TUY Y UMMYHUTETBI IIPEJOCTAB/IAITCA He JyIA Bbl-
TOJ} OT/Ie/IBHBIX /NI, @ 711 obecredenus addexTus-
HOTO OCYIeCTB/IeHNA QYHKIMIT JUIIOMATIHYECKIX
IpefCTaBUTENbCTB KaK OPIaHOB, IPeCTaB/IAOIINX
rOCyflapCTBa».

Tor dakt, 4YTO AUIIOMATUYECKUIT areHT IIpaK-
TUYECK) MOTTHOCTBIO (32 HEKOTOPBIMYU VICKTIOYEHN -
AMM) U3BIMACTCA U3-TI0] IOPUCAUKIINI TOCYIAPCTBA
npeObIBaHVs, He laeT eMy IIpaBa 3/I0yNOTPeO/IATh
3TUM U Oe3HaKa3aHHO HapyLIaTb 3aKOHBI TOCYAap-
crBa npe6biBanys. [Muhammad-Basheer 2016:94].

B cooTtBeTcTBUM ¢ 3aKOHOM 1978 I. Ha COTPYAHU-
KOB JIMIIOMATUYECKUX NIPEICTaBUTEIbCTB, YI€HOB
UX ceMeil ¥ AMIUIOMAaTHYECKUX KypbepoB TeX To-
CyZiapcTB, KOTOpble He paruduuuposam Benckyo
KOHBeHIMI0 1961 T, OyaeT pacnpocTpaHsTbCsA TOT
00beM MMMYHUTETOB U TIPUBUJIETHIT, KOTOPBII 3a-
kpemwteH B KonBennunm 1961 1. Oco0blit MHTepec B
JlaHHOM 3aKOHe BbI3bIBaeT I0JIOKeHNE CT. 4, corac-
Ho Kotopomy IIpesupient CIIIA BmpaBe Ha OCHOBe
B3aMIMHOCTY IIP€JOCTAB/IATh COTPYAHUKAM [UIIJIO-
MaTHYeCKOTO IPeACTaBUTEIbCTBA 00BEM MMMYHN-
TETOB I IIPUBIUJIETMIT MIMPe MU YyKe IIepedHs, yCTa-
HOBJIEHHOTO BeHckoil kouBeHumeit 1961 1.2

Eme ogHMM /MI0OOIBITHBIM TIONOKEHVEM SABJIA-
erTcs TpeboBaHMe 00 00s3aTeILHOM CTPAaXOBAHUM
TPAHCIOPTHBIX CPE€JCTB, BO3JYIIHBIX M MOPCKUX
CY[OB, IlepeflaBaeMblX B IIO/Ib30BaHME COTPY[-
HYKaM  JIUIJIOMaTU4eCKOro  IIPeCTaBUTE/NIbCTBA
U WIeHaM uX ceMeil. Pasymeercs, TpeGoBaHume
006 00s3aTeIbHOM CTPaxOBAaHMM TPAHCIIOPTHBIX
CPEfCTB, BO3JYIIHBIX, MOPCKUX CY[OB, Haxopsd-
IMXCA BO BPEMEHHOM I10/Ib30BAHMM JMUIIIOMATH-
YeCKMX areHTOB UM YIEHOB MX CeMell, HaK/la/ibIBaeT
00643aTe/IbCTBO pacCMaTpUBaTh CIIOPBI, BO3HMKA-
IollMe 10 ey O CTPaXOBAaHMM, B HAIMOHA/IbHBIX

" BeHcKaa KOHBEHUMA O AUNNoMaTnyecknx cHowenuax 1961 r. Joctyn: https://www.un.org/ru/documents/decl_conv/con-

ventions/dip_rel.shtml (zata o6patyeHus: 20.08.2021)

12 Diplomatic Relations Act of 1978. URL: https://www.congress.gov (accessed 20.08.2021)
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cypax CIIA B nopsgke, IpegycCMOTPEHHOM CaMUM
3aKOHOM.

3aKOH TaK)Ke paspelraer MOCTPafjaBIIeMy, yda-
CTBOBABILIEMY B JJOPO)KHO- TPAaHCIIOPTHOM IIPOVC-
IIeCTBIY, IIOIaBaTh B CY/ HA CTPAXOBYI0 KOMIIAHMIO,
a He Ha WIeHa AMIIPEeJCTaBUTEIbCTBA, TeM CaMbIM
He Hapyllas ero NpUBMIETUM M VIMMYHMUTETHI. be3
3TOTO paspelleHns 00sA3aTe/IbHOE CTPAaXOBaHNe OKa-
3aJ10Ch OBl 6@CCMBICTIEHHBIM, IOTOMY YTO AUIIOMAT
cocrasicsi 6bI Ha CBOV IMMYHUTET 1 TaKM 06pa3oM
3anpeTu1 6bl 0601 VICK IPOTUB HETO WM CTPaXo-
Boit komnanuu. B gene Dickinson v Del Solar'® 6v110
yKa3aHo, 4TO CTPaxoBas KOMIIAaHMA He MOXKeT I0/Ia-
raTbCs Ha IPUBWIETUY U MMMYHUTETBI AUIIOMATA,
4TOOBI M36€XKaTh IOPUANYECKOI OTBETCTBEHHOCTIL.

Ocoboe BHuManue B sakoHogarenbcrse CIITA
yzienseTcss BompocaM obecriedeHusi 6e30IacHOCTH
COTPY[HUKOB 3apPy0eXXHBIX OPIaHOB BHEILIHNX CHO-
meHuit. Bropas nonmosnHa XX Beka n300myeT npu-
MepaMIy TeppOPUCTUYECKMX AKTOB, HAIPAaBICHHBIX
HpoTyB 3apybexHbIxX npencTaBuTensctB CIUIA u nx
coTpyaHMKOB. B meprop ¢ 1979 r. o 1983 . 6p110
cosepieHo 6omee 300 tepaktoB. Hambonee rpom-
KIe 13 HUX — 9TO 3aXBaT IIOCObCTBA B Terepane B
1979 r.'* opranmsanye’ MyCyJIbMaHCKVX CTY[CHTOB
¥ B3PbIB B Ka3apMaX MOPCKOII IIeXOThI U B IIOCONIb-
crBe CIIIA B anpene 1983 roga B JIuBane”.

Benen 3a cobsiTusamm B BeitpyTte roccekperapsb
CIOA Dxopmx Wlympn cozpan KoHCyMbTaTUBHYIO
rpymniy no 6e3omacHoOCTI 3a pyOexoM, Kyja BOII-
i Haubornee aBTOPUTETHBIE CIIEIVAMUCTBI 0T
HpeficeaTeNIbcTBOM OTCTaBHOTO Apmupana bo66u
JMumana. ITo ntoram koHcympraumit B 1985 . 6pin1
OnyO/IMKOBaH JOKIAJl C PeKOMEHJAUMAMY, KOTO-

pbiit monmyunn HasaHue «JJoxnman VMumana». Opna
M3 OCHOBHBIX MJiell IOK/Iajia 3aK/I0Yaaach B HeoO-
XOMMOCTM YCUIeHUsI Mep 1o obecredeHnio 6Oes-
OIIACHOCTU COTPYHZHUKOB AUIIOMATUYECKMX IIPef-
CTABUTE/IbCTB, KOHCYNbCKMUX YUPEeXIEHWIT 1 IPYTUX
3apyOe>KHbIX opraHoB BHeuHux cHoureHmit CIIIA.
Bpu1o mpuHATO pellleHMe O peopraHMsalyyu Cylle-
CTBYIOIIVX MHCTUTYTOB 0€30IaCHOCTU M O CO3Ja-
Huyu npu locymapcrseHHoMm pemapramenTte CIIA
Bropo mummomaruyeckoit 6esomacHoctu. IIpepnrmo-
Jaranock, 4to bropo Oyper oTBevyaTh 3a obecrede-
HIte 0e30IaCHOCTY AMIIOMATHYeCKOil CIy>KObl 1
CcyMeeT IPOTUMBOCTOATb CYLIECTBYIOLIMM TeppPOpPH-
CTUYECKUM YTPO3aM, HallpaBJI€HHBIM IIPOTUB Opra-
HoB BHelHux cHowrenuit CIIIA 3a py6esxom [Barker
2006:91].

B aBrycre 1986 r. Ilpesugent Ponanbp Peiiran
nopmucan CBOJHBIN 3aKOH O AUIIOMATUYECKON
0€3011aCHOCTY ¥ AaHTUTEPPOPU3Me, B KOTOPOM Halll-
M 3aKpeIUIeHNe Ujien, U310KeHHble B [loknazne Vn-
MaHa. 3aKoH 1986 I. 310K/ OCHOBY /IS flesITeNb-
Hocty bropo aumnomarndeckort 6esomacHoctu. Kak
3asBys1 Ponanby Peiiran, «Mbl HUKOITIA HE CMOYKEM
3aKOHOJIaTe/IbHO 3aKPENNUTb KOHel| TeppopusMa.
OnHako Mbl [JO/KHBI PEIIUTEIbHO IPOTUBOCTOATD
3TOMY IIPECTYIUIEHUIO BCEMI CPefiCTBaMMU — [JUIIJIO-
MaTMYEeCKUMH, 3KOHOMMYECKVMMIY, IPAaBOBBIMU MU
IpY HeOOXOVIMOCTH Ja>Ke BOCHHBIMI» .

Konrpecc CIITA B cBoeM fokazie 0600CHOBa He-
06XOMMOCTb IPUHATKA 3aKoHa 1986 I. cTabuIBHO
BO3PACTAOIMMI YIPO3aMU JeATETbHOCTY 3apy-
6exxubix npexcrasutenscts CIUIA u ux corpynuu-
KOB 11 HE[IOCTAaTOYHOCTDbIO CYLIECTBYIOIUX Mep ML
obecrieyeHns uX NOaHON 3auThl [Barker 2006:95].

13 Dickinson v. Del Solar (Mobile and General Insurance Company, Limited, Third Parties). American Journal of International
Law. 1929.Vol. 23. Issue 4. P. 858-859.

% 4 HosabpAa 1979 1. MoconbcTeo CLIA B TerepaHe 6b1710 3axBayeHO rpynmnom paguKkanbHO HACTPOEHHbIX UPAHCKKX CTYAEHTOB.
Ha MomeHT 3axBaTa B MOCO/bCTBE HAXOAMNIOCh NopsaKa 66 YeNoBeK 1 BCe Obinv B3sTbl B 3aNI0KHMKM. 3aXBaTUMKM NbITaNINCh
06BVHUTb COTPYAHUKOB MOCONbCTBA B LUMMOHAXE U NpurBeYb KX K cydy. [paButenbctBo VMpaHa oTkasano B Kakou-nmbo
NMOMOLLM 1 COAECTBMN OCBOOOXAEHMIO 3aNI0XKHUNKOB.

B 1979 r. CoenunHeHHble LLTtaTthl obpatnnnce B MexayHapogHbin Cyn OOH no geny o AWNIoMaTMyeckom 1 KOHCYIbCKOM
nepcoHane B TerepaHe. B cBoem peleHun, npuHatom B mae 1980 r., Cyn noctaHoBun, uto MpaH ob6s3aH ocBo6oanTb
3a10’KHUKOB, BEPHYTb MOCOSbCKMe NoMelleHrsa CoeguHeHHbIM LLiTatam 1 BbInnatiTb KomneHcauuto. Cya He yCTaHOBW CyMMy
3TOW KOMMEHCALMK, MOCKONbKY BrocnencTBmn, B 1981 r. CTOPOHbI 3aKknioumny AmKUPCKUe CormalleHus], B COOTBETCTBUM C
KOTOPbIMM ObINTN OCBOOOXKAEHbI 3aNOXKHUKM.

Moppo6Ho ¢ cogepkaHremM aena u ¢ peweHuamn MexayHapoaHoro cyna OOH moxHo o3HakomuTbes: International Court of
Justice: United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran). URL: https://www.icj-cij.org/
en/case/64 (accessed 20.08.2021).

> B ceHTAOpe 1984 . TepPOPUCT-CMEPTHVK Haexasl Ha NpuUMnapKoBaHHbIN y Bxoda noconbctea CLUA B Belipyte dyproH u
B30opBascA. B pesynbrate Tepakta nornb 21 nvBaHel (COTPYAHMKM MOCONbCTBA) U [Ba aMeprKaHLA M3 YMC/Ia BOEHHOTO
nepcoHana. Nocon CLLUA PepkuHanbg Bapdonoment n cneumanbHbI areHT perMmoHanbHoro opuca 6e3onacHOCTV NOCONbCTBA
AnaH burnep 6biny paHeHbI.

16 U.S. Department of State: Diplomatic Security Service. Then&Now.2019. P. 68 URL: https://www.state.gov/wp-content/up-
loads/2019/05/DS100Then-Now_forWebOnly-1.pdf (accessed 20.08.2021)
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KoHrpecc Taxxe IpefoCcTaBII ClleliaTbHbIM areH-
TaM CIyXObl JMIUIOMATHNYeCKOil 6e30macHOCTI
IpaBoO IIOJTHOTO YTO/MOBHOTO pacciefoBaHMsA IIpe-
CTYIUIEHWI, COBEPIIEHHBIX IPOTUB JJODKHOCTHBIX
mny CIIA 3a py6exxoM, BK/II0Yas IPpaBo 3ajepixa-
HMA TOfl03peBaeMbIX M IIPOBefieHMsA O0ObICKAa B UX
CITy’KeOHBIX VI YaCTHBIX OMEIeHMSAX.

B cooTBercTBMM C 3aKOHOM IpefycMaTpuBa-
nocp npuHATHE IIporpaMmbl AMITIOMATUYECKON
0e30I1aCHOCTY, HAIIPaB/IEHHON Ha pa3paboTKy KOH-
KPeTHBIX Mep 0 obecriedeHnIo 6e30IacHOCTI 3a-
pybexubix mpencraButenscts CIIA. B nopspke
JIOTIOJTHUTE/IbHBIX Mep IO ofecredeHuio Gesomac-
HOCTY AUIUIOMATN4YecKux mpenctaButenbcts CIIA
HpelycMaTpUBanoCh BBefieHNe OXPaHbl TEPPUTO-
pUM BOKPYT 3[JaHUII IIOCONBCTB, JOIOTHUTEIbHON
OXpaHbl Y IIeHTPA/IbHOTO BXOJIa 3[JAHMII IIOCONBCTB,
UICTIIONIb30BaHIe MeTa/IoNCKaTeell Ha BXOfie U JIpy-
TUX IIePeOBBbIX TEXHOJIOIMII 10 obecreyeHnIo Oes-
OIACHOCTIL.

Ha cerognuamnmit fenp bropo nmeer nopsnka 29
IPefICTABUTENIbCTB B pasnnyHbix ropogax CIIA u
0KOJ10 270 TeppUTOPMAIbHBIX IIPEJICTABUTENIBCTB 110
BCEMY MUPY.

5. 3akmroueHne

JIv4yHas HENPUKOCHOBEHHOCTb IIPOIIA JOJNTUI
IyTb CTaHOBJIEHUA M PasBUTKA B KadeCcTBe CaMo-
CTOATE/IHON HOPMBI IMUIIOMAaTUYeCKOIO IIpaBa.
JJaHHDBII MMMYHWTET MMeEET KIOUYeBOE 3HA4YeHUe
I obecredeHyst OeCIpensITCTBEHHOTO BbINIOMHE-
HS AUIUIOMATHYeCKMMY areHTaMy CBOMX QYHKIMI
Ha TepPUTOPUM ToCyhapcTBa mpebbiBanus. OpHa-
KO, HeB3Upasg Ha 3aKpeljieHue HOPMBI O JIMYHON
HENPUKOCHOBEHHOCTY AMIIOMAaTMYeCKUX areHTOB
KaK Ha YpOBHe MeXIYHAapOHBIX JOTOBOPOB, TaK I
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NEPCMNEKTUBbI ®OPMUNPOBAHUA
CACTEMbI NMPABOBbLIX U
CTPATETMYECKUX OCHOB
HAYHYHO-TEXHOJIOTMYECKOIO
COTPYOHUYECTBA TOCYOAPCTB EASC
B COEPE BO3OBHOBJIAEMOW

OHEPTETUKW

BBEIEHWE. B cmamve ocywecmensemcst 060cHo-
8aHue HeOOXO0UMOCMU PA3EUMUT HAYHUHO-1NEXHO-
JI02UHeCK020 COMpPyOHU1ecmea 20cyoapcmes — uie-
Hoe EASC 6 cpepe ucnonv3osanus 60300H06715eMblx
ucmounuxos sHepeuu (BV3I) u eeo exmouerue 6
noeecmKy UHMEZPAUUOHHO20  B3AUMOOELICTNBUL.
Llenvto cmamvu vicmynaem gopmuposarue cu-
cmembl KOHUeNmyanvHvlx npeocmasnieHuii o co-
CMOAHUY U NePCNeKMUBAX PA3BUMUSL NPABOBLIX U
cmparmezueckKux 0CHO8 HAYUHO-1eXHON02UHECK020
compyoHuuecmea 20cy0apcms-4neHos 6 ciepe 803-
00HOB7IAeMOlL dHEpeemuUKY, KOmopble 3aKpensisiom
K/I04e8y10 MeMamuxy, HanpasieHus u popmol 63a-
UMOOeTiCMBUS COOMBeNCBYUsUX AKIMOPOB 6 UH-
MezpauUOHHOM NPOCPAHCIEE.

MATEPUAJIBI I METO/BI. B xo00e nodzomos-
KU UCCTIE008AHUSL  ABIMOPOM  NPOAHATIUSUPOBAHDL
MeHOYHAPOOHble 002080pbl U akmol opearos EAIC,
cocmasnatousue npaso Corsa, 3aK0H00aAMenbcmeo
20cy0apcme-4sieHos, a mMaxie CMAMUCHUYecKue
ucmounuxu. Ilomumo amozo0 asmop y4umovléan
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0000U4eHUST, KACAIOULUECS YPOSHS PASBUIMUS HAYY-
HO-MeXHOI02UHecKOll UHmezpayuy, cPopmynupo-
8aHHble NPedcmasumenimu KOHOMUUECKOL HAy-
Kku. Vccnedosarue ocHo8aHo Ha 6a3e 00uleHAYUHbIX
Memo008 NO3HAHUS (CUCTEMHDLLL U CPYKIMYPHObLTE
100X000bl, AHANU3 U CUHINE3, UHOYKUUS U 0e0YKUU),
a makxe CNEUUATIbHLIX Merno00s, UCHONb3YeMbLX
6 wpuduqeckoli Hayke (CPABHUMENbHO-NPABOBOL,
UCMOPUKO-NPABOBOL U PopMAanbHO-002MAmUHe-
cxutl). Vlcnonw3osanue cucmemHozo nodxooa cmano
0CHOBOL 07151 8bIABTIEHUST COBOKYNHOCHU (HAKIMOPOB
demepmunauuu gopmuposanus nosecmxu EASC 6
cgpepe BUD, a marxice ocmbicrieHuss HeoOX00umocmu
KOMMNJIEKCHO20 XAPaKmepa ee npasosbix t NOnUmu-
Ko-cmpamezuqeckux acnekmos. Memoo modenupo-
BAHUSL CMAsl 0NOPOLl 071 MOOEUPOBAHUSL CIPYK-
MypoL U COOEPHAHUL NPABOBLIX U CHPATNESUHECKUX
OCHO8.

PE3VYJ/IBTATBI MCCIIENOBAHMS. Ha ocHose
npo6edeHH020 aHANU3A ABMOP NPpuUien K Credyio-
WAUM UCCTIE008AMENIbCKUM Pe3YIbmarmam: onpeoesie-
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Hbl NPUPoOa u macuimabuvl 8v130808, UCXOOTULUX OM
U3MeHEeHULL 6 CIPYKIype MUP08020 IHeP200anaHca
6 nonw3y cekmopa BVID Ha ocHose 6HedpeHUs coom-
8eMCMBYOUAUX MEXHOI0UL; NPOOEMOHCIPUPOBA-
Hbl NPOOTIEMbL HAYHHO-MEXHONI0ZUHECKO20 COMPYO-
HUYeCMea 6 cOCase UHMeZPAYUOHHBIX NPOUEccos
EASC 6 aHepeemuueckom cexmope, 6vi36aHHbLE
omcymcmeuem COOMBEMCMEYOUsel  NOBECHKU;
CUCMeMAMU3UPOBAHbL UMEIULUECT NPABOBbLe U NO-
JIUMUKo-cmpamezu4eckue pamiu 05 HAYy4HO-1ex-
HOZMO2UYECKOT U CBA3AHHOU C Hell npou3soocHeeH-
HO-1MeXHOI02UHeCKOll Koonepauuu 20cyoapcme —
unenos EADSC 6 cepe BIO, a makie ykazan ux
docmamouHo o6usuil xapaxkmep. Aémopom KoHuen-
Myanu3uposanvl 603MONHblE HANPABIEHUS Hop-
MUPOBAHUS 00U4e20 NPABOB020 U CHPAe2UtecK020
npocmparcmea Cow3a, 1N03607A0ULE20 CO30aMDb
YCTI0BUSL OTIA CTIOHEHUS HAUUOHATIHBIX NOMeHUUA-
7106 8 UENIAX YCUNIEHUS HAYUHO-TEeXHON02UHeCKUX U
NPOU3600CBEHHbIX NOSUUUTI 20CY0APCIE-UIEHO8 6
cpepe 80306H087ITEMOIL IHEPLEMUKU.

OBCYJKIEHUE U BBIBOIDbI. B xode ananu-
3a asmop 00pauiancs K OUCKYCCUOHHBIM MOMeH-
Mam, 6biCKA3AHHbIM 6 HAYYHOLL umepamype om-
HOCUMENbHO NOTHOMbL NPABOBO0 PecyUPOBAHUS
HAYYHO-MEeXHONI02UUECKO20  COMPYOHUUeCcmea 6
cgpepe BUO u sapuanmam ezo OanvHeliuiezo co-
seputercmeosanus. K uucny eaxHetiuiux 6v160008
UCCNIe008aHUS OMHOCUMCST Psi0 0000uieHull npo-
eHocmuyeckoeo xapakmepa. Cucmema npasosozo
peynuposanus paccmMampueaemozo compyoHuUe-
cmea 6ydem exmouamv 6 cebst npasosvie (mexnoy-
HAPOOHO-002080pHblE NOTIOHEHUS U HOPMAMUBHDIE
npasoevle nonoxeHus akmos opzanos Corsa) u

INTERNATIONAL ECONOMIC LAW

nonumuuyeckue (oOujue U cneyuanvHvie cmpare-
euveckue 0OKYMeHMbL) OpUeHmMUpPbl, 0CHOBAMbL KO-
mopuix 6y0ym opmuposamvcsi He MonbKo o Mepe
passepmvléanus 0aHHO20 COMPYOHUHeC8d, HO U
68 Kauecmee 0patiBepos CHMUMYTUPYIOUE20 XapaK-
mepa. O0HospemeHHO MmO nompebyem He MONLKO
COBEPUIEHCINBO8AHUS HOPMAMUBHOL 6a3vl, HO U
PA3BUMUS 0PeAHUBAUUOHHDIX MEXAHUZMOB HAYHHO-
MeXHOIO2UHEeCK020 U CBA3AHHO20 C HUM NPOU3B00-
cmeeHH020 compyoHutecmea 6 cgpepe BVID.

KITIOYEBBIE CJIOBA: npaso EASC, 80306H06-
JISTEMAst IHepeemuKa, UHHOBAUUOHHBLE MEXHOI02UU,
HAYYHO-MEXHONI02UHeCKOe COMPYOHUUECMBO, UH-
mezpayuoHHble NPOUECCyl, cmpamezuteckoe NaaHU-
posanue

I OUTUMPOBAHMA: Ilyrypos M.B. 2022.
ITepcriekTVBBI HOPMMPOBAHNSA CUCTEMbI IIPABOBbIX
M CTpaTerm4ecKuX OCHOB HayYHO-TEXHOJIOIMYe-
ckoro corpypHmdectsa rocypapcts EASC B cdepe
BO300HOB/IIEMOIT SHepreTUKn. — Mockosckuil xyp-
Han mexoyHapooroeo npasa. No. 1. C. 78-112. DOLI:
https://doi.org/10.24833/0869-0049-2022-1-78-112

Hccnedosanue e6vimonteHo npu PuHamcosoil noo-
depicke PODI 6 pamkax HayuHozo npoexma Ne
20-011-00780 («Modenv npasosozo pezynuposamus
HAYYHO-MEXHOI02UYECKO U UHHOBAUUOHHOU UH-
mezpayuu 6 pamxax EAIC u evizoevr Yemesepmoii
NPOMBLUATIEHHOTE PEBOTIIOUUL).

Asmop 3as6/s1em 06 omcymcmeu KOHOAUKMA UH-
mepecos.

DOI: https://doi.org/10.24833/0869-0049-2022-1-78-112

Mark V. SHUGUROV
Saratov State Law Academy

1, ul. Volskaya, Saratov, Russian Federation, 410056

shugurovs@mail.ru
ORCID: 0000-0003-3604-3961

Moscow Journal of International Law « 1 - 2022

Research article
Received 21 October 2021
Approved 21 February 2022

79



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

PROSPECTS FOR THE FORMATION OF
A SYSTEM OF LEGAL AND STRATEGIC
FOUNDATIONS OF SCIENTIFIC AND
TECHNOLOGICAL COOPERATION
BETWEEN THE EAEU MEMBER
STATES IN THE FIELD OF RENEWABLE

ENERGY

INTRODUCTION. This article substantiates the need
to develop scientific and technological cooperation be-
tween the EAEU member states in the area of the use of
renewable energy sources (RES) and its inclusion in the
agenda of integration interaction. The purpose of the ar-
ticle is to form a system of conceptual ideas about the
state and prospects for the development of legal frame-
work and strategic foundations of scientific and techno-
logical cooperation between member states in the field of
renewable energy, which consolidate the key topics, direc-
tions and forms of interaction of relevant actors in the
integration space.

MATERIALS AND METHODS. In the course of pre-
paring the study, the author has analyzed international
treaties and acts of the EAEU bodies that constitute the
law of the Union, the legislation of the member states, as
well as statistical sources. In addition, the author took
into account the generalizations concerning the level of
development of scientific and technological integration,
formulated by representatives of economic science. The
study is based on general scientific methods of cognition
(systemic and structural approaches, analysis and syn-
thesis, induction and deduction), as well as special
methods used in legal science (comparative legal, his-
torical legal and formal dogmatic). The use of a system-
atic approach became the basis for identifying a set of
factors determining the formation of the EAEU agenda
in the field of renewable energy, as well as comprehend-
ing the need for the comprehensive nature of its legal and
political and strategic aspects. The modeling method has
become a pillar for modeling the structure and content of
the legal and strategic framework.

RESEARCH RESULTS. Based on the analysis carried
out, the author came to the following research results: the
nature and scale of challenges arising from changes in the
structure of the world energy balance in favor of the RES
sector were determined based on the introduction of ap-
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propriate technologies; the problems of scientific and
technological cooperation within the EAEU integration
processes in the energy sector, caused by the lack of an
appropriate agenda, were demonstrated; the existing le-
gal and political and strategic frameworks for the scien-
tific and technological and related production and tech-
nological co-operation of the EAEU member states in the
field of renewable energy sources have been systematized,
and their rather general nature has been indicated. The
author has conceptualized possible directions for the for-
mation of a common legal and strategic space of the Un-
ion, which allows creating conditions for the addition of
national potentials in order to strengthen the scientific,
technological and production positions of the member
states in the field of renewable energy.

DISCUSSION AN CONCLUSIONS. In the course of
the analysis, the author turned to the controversial points
expressed in the scientific literature regarding the com-
Ppleteness of the legal regulation of scientific and techno-
logical cooperation in the field of renewable energy sourc-
es, options for its further improvement. Among the most
important conclusions of the study is a series of prognos-
tic generalizations. The system of legal regulation of the
considered cooperation will include legal (international
treaty provisions and normative legal provisions of acts of
the Union bodies) and political guidelines (general and
special strategic documents), which will be formed not
only as this cooperation develops, but also as drivers of a
stimulating nature. At the same time, this will require not
only the improvement of the regulatory framework, but
also the development of organizational mechanisms for
scientific and technological and related production coop-
eration in the field of renewable energy sources.

KEYWORDS: EAEU law, renewable energy, innovative
technologies, scientific and technological cooperation, in-
tegration processes, strategic planning
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1. BBemenne

O[HOJI M3 OTpacieil, IOJBeprarllel-

C1 AMHAMMYHBIM TpaHcopManMsiM B

ycnoBuAX YeTBepToil IPOMBIIITIEHHO
peBONIOLMM, IIpefIIoJaramiiell  MOJIepHU3ALIO
TEXHOJIOTMYECKOTO YK/IaJa IPOU3BOACTBEHHBIX I
YIIpaB/IeHYeCKMX IIPOLIECCOB, a TAK)Ke COOTBETCTBY-
IOIIMX YCIAYL, CO BCEil OYeBMITHOCTBIO OTHOCUTCS
aHepreTrka. Hanbomnee nmepcrieKTuBHBIE TPEHADI ee
pasBUTHA CBs3aHBI C IIpeoOpa3oBaHMeM 3Hepre-
TUYECKUX TPOIIECCOB, & PaBHBIM 00pa3oM 1 obiile-
CTBEHHBIX OTHOIIEHWII B JAHHOI cepe Ha OCHOBe
UCIOIb30BaHVsA 1M(POBBIX TexHOMormit. [Togo6HO-
TO pofia TeH/IEHIINN JIeTa/IbHO M3y4eHbl B 9KCIEPT-
Hoit' u Hay4HolI cpefe [Duch-Brown, Rossetti 2020].
OnHako crefiyeT HalIOMHUTD, YTO Pa3BepThIBAIOIA-
sICS1 B COBpeMeHHOM Mupe UeTBepTas IPOMBIIIIIEH-
Hasl PeBOJIOLNA He TO/NbKO INpeANoiaraeT paciiu-
pPEHHOE MCIIO/Nb30BaHMe IM(POBBIX TEXHONOTHIL,
HO U TIOfpasyMeBaeT C/IefOBaHNe CTPATErMIecKUM
OPMEHTMpPAM YCTOIYMBOTO PasBUTUS Y «3€/ICHOTO»
pocra. B cBeTe ckazaHHOrO TemMaTuka ILMQPOBBIX
IpeoOpa3soBaHMil SHEPTeTUKM CTAHOBUTCS COCTaB-
HOJT 4acTpl0 6osiee yH/IaMEHTA/NbHBIX MIPOLECCOB
9KOJIOTY3ALMI SHEPreTNIeCKOro KOMIUIeKca B Ha-
IpaBIeHNN peany3aly ITapajurMbl HUSKOYIJIe-
ponHoro pasButuA. VI ocobast ponmb IMpUHAIEKNUT
3/1ech VICIIONb30BAHNI0 BO30OHOB/IAEMBIX VICTOYHN-
KoB sHeprun (manmee - BVI), crocobHBIX BHECTH
CYLIeCTBEHHBINI BK/IaJ, B COKpalleHue BBIOPOCOB
HAPHVKOBBIX I'A30B 1 IPEAYIPeX/eHNe Pe3KOTo U3-
MeHeHNs K/IMMara, KOTOpoe MOPOXK/jaeT Cepbe3Hble
PUCKM U TIPOO/IEMBIL.
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Ecmu o6patutbes k e OOH B o6macty ycToit-
unBoro passutus (LIYP) Ne 9 «Cosmanue cToiikoi
UHQPACTPYKTYpPhl, CONENICTBME BCEOXBATHON M
YCTOMUNMBOI MHAYCTPUANMU3ALUU M MHHOBALUAMY,
TO B II. 4 IpefycMaTpuUBaeTCs MONEPHU3ALUA MH-
dpacTpyKTypsl 11 Iepeo6opy/i0BaHe IPOMBIIIIEH-
HBIX NPefIpUATIIL HA OCHOBE NMPUHIUIIMAILHO HO-
BOTO YPOBHs pecypcocOepeskeHys (palyioHaIbHOTO
UICTIOTIb30BAHMsI PECYPCOB), a Takxke Ooree IMpPO-
KO€ MCIIO/Ib30BAHIME YUCTHIX ¥ 9KOMOTMIECKN 6es-
OTIACHBIX IIPOMBIIIJIEHHBIX TeXHOMOT I 1 IPOMBIIII-
JIeHHBIX IIPOlleccoB®. B IepedyeHb MCIONMb3yeMbIX
TEXHONOTUI, K KOTOPBIM IPENbsBIAIOTCI 9KOJIO-
TMYecKye Kpurepuu, 6e3yclIoBHO, BXOAAT dHepre-
TUYECKMe TeXHOMIOTUHU, VICIO/Ib3yeMble I/ MpOou3-
BOJICTBA, TIepeiavn, Pacipe/ielieHs 1 oTpebeH st
SHeprum.

CoBpemenHbie rm0bOaNTbHbIE TPEHBI U 3AKOHO-
MEpPHOCTHU MMEIOT CaMoe HeIOCPENCTBEHHOE OTHO-
IIeHMe K MHTETPAIVIOHHBIM IIpoljeccaM B PaMKax
EBpasuiickoro SKOHOMMYECKOTO como3a (mamee -
EA3C), mocKonbKy K OTHOMY 13 BaKHEHIINX Ha-
IIpaB/ieHNI Pa3BUTUSA PErVOHANbHON MHTETpalyn
371eCb OTHOCUTCSI COTPYHHUYECTBO B SHepreTudye-
CKOI C(bepe. bonee Toro, oHO BbICTyIIa€T OIHUM U3
KJTIIOUEeBBIX HAIPaBJIEHNMIT MHTErpaluy, KOTOpoe Ha-
XOUTCS B (OKyCe BHYIMAHUSA TOCYAPCTB-YIEHOB C
caMoro Hauaza yupexjeHusa Cowosa. ITO BbI3BaHO
Boicokoir monent TOK B BBII TOCY[apCTB-Y/IEHOB,
cocTapnsawein okono 17 %. ViMeHHO 3TO [emaer
CIIpaBeIMBbIM Te3C, YTO COTPYIHIYECTBO B 3HEp-
reTHyYecKoil cdepe «ABIAETCA OCHOBOOOPA3YIOMM
¢daxkTopoM, ¢ momombio KoToporo gopmupyercs
9KOHOMMYECKUIT ¥ VHCTUTYLVIOHA/IBHBIN (yHZa-

! International Energy Agency: Digitalization & Energy. 2017. URL: https://iea.blob.core.windows.net/assets/b1e6600c-4e40-
4d9c-809d-1d1724c763d5/DigitalizationandEnergy3.pdf (assessed 02.10. 2021).

2 OOH: Pe3ontoums leHepanbHoli Accambnen N2 70 / 1 ot 25 ceHTabpa 2015 r. «[peobpa3oBaHue Hallero mupa: MosecTka
[OHA B 06nacTn yctoliumBoro passutna Ha nepuop po 2030 r. Joctyn: http://www.un.org/ru/documents/ods.asp?m=A/

RES/70/1 (paTa obpaiieHusa: 19.10.2021).
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MeHT perroHaabHol nHTerpanuyu EA9C» [Bemoko-
nbiToB 2016:37].

CreyeT KOHCTaTMpoOBaTh, YTO cTpaHbl Corosa
00ecreyrBalOT CBOM OSHEpPreTHdecKue IMOTPeOHO-
CTU NIPEUMYIIECTBEHHO Ha OCHOBE JICIIO/Ib30BAHMS
TPAIMIIMIOHHBIX JMICTOYHMKOB 3HEPIUU. 37eCh MbI
BUJIMIM OTpakKeHMe o01Iell CUTyaluy, XapaKTepHO
I/1A perroHa EBporericKoi 9KOHOMMYECKON KOMIC-
cvt OOH, Korma go7s MCKOIMaeMbIX BIIOB TOIIMBA
B 9Heprobanance cocTasigeT okoyo 80 %. [ToaTomy
«KJTI0YOM K TOMY, 4T06bI perrioH E9K OOH ceirpan
CBOIO POJIb B JJOCTVDKEHMH II€/IEBOTO TTOKA3aTess 2
°C, sABNIAETCA YCKOpeHHas AeKapOOHM3aIus Bceit
SHEPreTHKM BKyIle C TEXHUYECKUM IIPOIPeccoM»’.
Ha atom pone EADC crankmBaercs ¢ OGHUM U3 Cy-
IeCTBEHHBIX I700A/IbHBIX BBI3OBOB, CBA3AHHBIX C
IIepeXOfIOM OT ChIPbEBOTO 3HEPIeTUYECKOrO PhIHKA
K PbIHKaM MIHHOBALIMOHHbIX 9HEPreTU4eCKMX TeXHO-
JIOTUI M YCITYT, @ TAK)Ke K Pa3BUTHIO a/IbTEPHATUBHOII
3HepreTUKN. B 3TOM KOHTEKCTe OTHUM 13 OIpefen-
IOLIMX TPEH/IOB Pa3BUTIA SHEPIeTUYECKOI 0TpacIn
rocyziapcTs — wieHoB Co3a MOXKET 1 [JO/DKHA CTaTh
Ooree nMHaMMUYHAs AuBepcudUKaLsa SHepreTmde-
ckoro 6ajaHca B HAIpPaB/IeHUM YBEIWYEHUA [JONN
SHEpTyM, OTYYEeHHOI U3 BO30OHOB/IAEMBIX MCTOY-
HJKOB. A 3TO, B CBOIO O4Yepe/ib, 03HAYaeT MHTEHCH-
bMKaLMo0 HayYHO-TEXHOIOTMYECKON KOOIepalum
B chepe paspabOTKy U KOMMepIManu3aluuy sHep-
reTUYecKMX TeXHOJIOTUIA, a TAKXKe PasBUTHE IIPOU3-
BOJICTBEHHOTO COTpy#HM4ecTBa. HeobxomumocTb
TaKOTO COTPYJHMYECTBA IPAMO IIPOMCTEKAeT 13
TIOTIOXKEHIS, COfiepyKalllerocs B 3asABIeHnn 06 9Ko-
HOMMYECKOM COTPYIHMYECTBE FOCYAPCTB — 4I€HOB
EBpasniickoro 3KOHOMMYECKOTO COI03a B paMKax
KmMarndeckoit nosectky 2021 rogat. B yactHOCTH,
37leCb IIOJYEPKHYTA Ba)KHOCTb LIMPOKOTO MEX[Y-
HapojHOro oOMeHa ¥ HeZMCKPUMIHAILVIOHHOTO
VICTIONIb30BAHMA TEXHONOIMI, 00ecreynBaomux
COKpallleH/e BBIOPOCOB 1 HM3KOYIJIEPOLHOE pas-
BUTHE, BKIIOYAsd TEXHOIOIMN MCIIONIb30Baums BIO.

VubiMu cioBamy, nepep, Co030M € y4eToM CO-
BpeMEHHbIX I7106a/TbHbIX TPEH/IOB 1 Ha (OHe HeoO-
XOMMOCTY 0011eil TeXHONOTMYECKO MOJepHM3a-
L1} S3HEPTeTUYECKOI OTPAC/IN B Iie/AX IOBbILIEHM
ee I7I00a/IbHON KOHKYPEHTOCHOCOOHOCTV BO3HU-

KaeT 3ajjaya 110 GOPMMUPOBAHUIO U PeaTn3aLy M0-
BECTKM pasBUTUA HAyYHO-TEXHOIOTMYECKOIO CO-
TPYIHMYECTBA MEX]Y €r0 FOCylapCTBaMy-4/IeHaMU
B cdepe Bo306HOB/IAeMOIT sHepreTuky. C KOHIjel-
TYya/IbHOIl TOYKM 3PEHNUs IOBECTKa IIPECTAB/IAET
co00Jl CHUCTeMY COITIACOBAaHHBIX IIPeJCTaB/IeHNI
rOCy/lapCTB-4/IEHOB B OTHOILEHNUY HallpaBJIeHMil U
¢dbopMm corpysHMYecTBa, HEOOXOAMMBIX VHUIIMATHB
Y MepOIpVATHIA, Ie/eBbIX MHAMKATOPOB, MHppa-
CTPYKTYPHBIX OOBEKTOB, KIIOYEBBIX IIPOTPAMM,
IIPOEKTOB 1 T. Ji. By#yun cBoero popia COBOKyIIHO-
CTbIO TeMaTMYeCKUX BOIIPOCOB M 3ajiay, IOZJIeXKa-
IMX PeleHNI0, OHA OIpefesaeT CTAHOB/IEHNE JaH-
HOTO HaIlpaB/ieHVA MHTErpalliy, a TakoKe 3ajjaeT
€ro cojiep>KaTe/IbHOEe HalloJIHEeHMe. B cBoro ouepernp,
BCe 9TO IpepnoaraeT GopMupoBaHye YeTKNX I0-
JUTUYECKMX U TIPABOBBIX OCHOB, 33JAOLIMX OIpe-
Jle7IEHHOCTb, IIJITAHOMEPHOCTb U IIPEfICKa3yeMOCTb
B3aMIMOJIEIICTBYSA IOCYlapCTB-4/IEHOB 1 BCEX 3alH-
TEPECOBAHHBIX YYaCTHMKOB, a MMEHHO OpraHU3a-
1uit, yapexxgennit u kommannit Corosa, paboraro-
VX B 9HEpreTndecKoi cdepe.

enpro HamyucaHuA [AHHON CTaTby ABJIAETCA
BBIPabOTKa CUCTEMBl KOHIIENTYaIbHBIX IIPeCTaB-
JIEHUII O COCTOSHMM M TIepCIIeKTUBAX Pa3BUTHA
IPABOBBIX ¥ IIPOrPAMMHO-CTPATETMYECKUX OCHOB
Hay4YHO-TEXHOJIOTMYECKOTO COTPYHHMYECTBA TOCY-
JlapCTB-YIeHOB B cepe BO30OHOBIISEMOII dHepre-
TUKH, TJTABHBIM o6pa30M, TaKOJ ee COCTaBHOI 4Ya-
CTH, KaK a/IbTepHaTBHAas SHepreTHKa.

1.1. Teopermueckas 6a3a MccIegOBaHMA

O6patieHne K TaKoil COCTABHOJ YaCTY IIOBECTKY
PasBUTHA HAyYHO-TEXHONOIMYECKOTO COTPYHHU-
gecTBa rocygapcts — wieHoB EASC B cdepe Bos-
OOHOB/IIEMOIT HEPreTHKY, KaK GopMupoBaHye ee
IPABOBBIX ¥ IPOIPAMMHO-CTPaTern4ecKX OCHOB,
He MOXKET He YYMTBIBaTh KPYT JOCTYIIHBIX HayUYHBIX
uccnegoBanuit. Heob6XoaumMo OTMETUTD, 4YTO B Cy-
LIeCTBYIOLIE HA CETONHALIHMI [eHb Hay4HOI JIU-
Teparype aHa/lIU3MPYOTCsA 06Ie BOIPOCH U IPO-
071eMbl  5KOHOMUYECKOTO ¥ IIOJUTUKO-IIPaBOBOTO
XapakTepa B cepe SHepreTnuecKoil MHTerpau B
¢dopmare Corosa [[pnbanny, CyxaHos 2020; Poma-
HoBa 2018; Teneruna u gp. 2017; Capxucan, 2017;

3 EBponelickan skoHoMMnYecKasa komuccus OOH: MyTn nepexopa K yCTONUMBOW SHepreTuKe. YCKOpeHre SHepreTnyeckoro
nepexopa B pernoHe ESK OOH. 2020. C. 9. floctyn: https://unece.org/fileadmin/DAM/energy/images/PATHWAYS/Home/FI-
NAL_Report_-_Pathways_to_Sustainable_Energy_-_ RUSSIAN.pdf (zata o6paweHus: 19.10.2021).

4 3anBneHvie 06 3KOHOMMYECKOM COTPYAHUYECTBE rOCyAaPCTB — YneHoB EBPasninckoro SKOHOMMYECKOro Coto3a B pamKax
KnMMaTnyeckon nosecTkn oT 14 oktabpa 2021 r. Joctyn: https://eec.eaeunion.org/upload/medialibrary/966/Zayavlenie-

ramka-.pdf (nata obpaLyeHus: 25.02.2022).
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Bucronpkuna, Poxxkos, Asiokos 2017]. B maHHBIX
paboTax OCMBIC/IAIOTCA Mepbl, HAlpaB/IeHHbIE Ha
pellleHye CYIeCTBYIOLUIMX ¥ BHOBb BO3HMKAIOLINX
BOIIPOCOB. BaykHOE MeCTO Cpefiyt HayYHBIX MCTOYHN-
KOB 3aHJMMAIOT PabOThl, B KOTOPBIX MCC/IEOBATENIb-
CKOe BHMMaHMe COCPefOoTauyBaeTcss Ha 000CHOBa-
HIY BO3MOXXHOCTY BocpuaATisA onbita EC n onbita
OT/Ie/IbHBIX eBpoItelickux cTpaH [YKuranbckas 2018;
ITepckas, Kpacasuna 2021].

Ha ¢one pabor obiero xapakrepa MOKHO BbI-
IeTUTb He3HAYMTENbHbII 110 00BbeMy Kpyr pabor,
B KOTOPBIX PacCMaTPMBAIOTCA CIElMaIbHbIe BO-
IPOCHI PasBUTUA BO30OHOB/IAEMOI SHEPTeTUKU B
pasnuuHbx cTpaHax EASC u nposopgumoil B HUX
HOINTUKY, €e TIPABOBBIX U CTPATEIMYeCKNX OCHOB
[BexynmoBa 2019; [lennco Emmctparos, I'senrep
2017; Pemusosa, 2017; [laBtsH, 2016]. Hekoropsie
paboThL, YTO OCOOEHHO Ba)XHO B CBeTe IpeiMeTa
Halllell CTaTbM, NMOCBAIIEHBI TPOOIeMaTIKe CTele-
HJI IIPABOBOTO O0ecreyeHNns HayYHO-TeXHOIOoTnye-
CKOTO TOTEHIMaa U PerylMpoBaHNsA pa3paboTKy
¥l OCBOEHNA SHEPTOTEXHOIOTMII IO VICIIO/NTb30BAHMNIO
B3, B yactHocTH B Poccun [Pomanosa 2020].

HemocpencTBeHHOe OTHOLIEHME K TeMe Ha-
el CTaTby MMEIT HEMHOTOYVCIEHHbIe PaboThI,
B KOTOPBIX CO3JaeTcs 00Ijasg KapTUHa COCTOAHMA
cektopa BJO B rocypmapctBax - uneHax EASC u
npoBopuMoit 3aech momutuku [Edumuesa u gp.
2019]. OrpoMHYyI0 IL}eHHOCTb UMEIT paboThI, MHO-
CBAIleHHble aHAIM3y COCTOSAHMA cekTopa BVO u
€ro IpaBOBOTO PerymMpoBanns B crpaHax Corosa B
cpaBHUTenpHOM Kimode. Hampumep, B.I. Ty6peHo-
BBIM IIPOAHA/IM3UPOBAHO 3aKOHO/IATE/IbHOE PETY/IN-
poBaHUe BO30OHOBIIAEMOI SHEPTETUKM B CTPaHAX
Cot03a 1 ciellaH BBIBOJ, O TOM, 4TO IIOC/IETHUMIY VIC-
HO/Ib3YITCA pa3Hble MEXaHU3Mbl CTUMY/IMPOBAHNA,
4TO 00YC/IOB/IEHO pasnnuHbIM coctosiHueM TOK n
crennpuuecKuMm 3a/jad4amMi, CTOAIMNMI TIepef, ero
passutueM [Ty6penos 2021]. CoOOTBeTCTBEHHO, MH-
terpauus B chepe BVID morpebdyer rapmonusarym
SHEPreTHYeCKOTO 3aKOHOAATeNbCTBA U YHUUKa-
LMY VICTIO/Ib3YeMbIX MEXaHM3MOB CTUMY/TVPOBAHMA.

[To MHeHMIO psAfa aBTOPOB, pelIaTh 3ajady IO
YBEIMYEHNUIO IO/ BO30OHOB/IAEMBIX SHEPropecyp-
COB B HAIlMOHAJIBHOM 3HeprobanaHce rocyaapCcTB-
4IEHOB IIEPCIEKTVBHO B IIPOCTPAHCTBE OOMIMX
IPOEKTOB, KOTOPBIE TI03BO/IAT OCYILIECTBUTD JIOKA-
nm3anuo 060pYyOBaHNUS M CO3[aTh COOCTBEHHbIE
texnonoruu [Conmnko, Hazaposa 2018:95]. Ogxako
BOIIPOC O PErVOHAIbHOM CTpaTeruy YCTONYMBOTO
PasBUTHA B KaueCTBe OOIIEro KOHTEKCTa KOoolepa-
MU B PAaCCMaTPUBAEMOM CEKTOPE, K COXKA/IEHIO, He
6bUI IOCTAaBJIEH, KaK M He ObII TOCTAaB/IeH CMEXXHBIN

Moscow Journal of International Law « 1 - 2022

BOIPOC 0 GOPMIPOBAHNY TIOBECTKYU CEKTOPAIbHO-
r0 HAyYHO-TEXHONOIMYECKOIO COTPY[ZHMYECTBA U
€0 IO/IMTUKO-IIPABOBBIX OCHOB.

IIpoBeieHHDIN aHAIN3 VIMEIOLIECA TUTEPATyPbl
IIOKa3bIBaET, YTO IPEJCTaBIeHHOE B CTAaThe aBTOP-
CKoe MccrefioBaHue (GOpPMMPOBAHUA IPABOBBIX I
CTpaTern4yeckuXx OCHOB HAy4YHO-TEXHOJIOIMYeCcKO-
TO COTPYAHMYECTBA TOCyHapcTB — yieHoB EASC B
cepe BO30OHOBIISIEMOII SHEPTETUKN B KOHTEKCTE
bOopMUpOBaHMA TeMAaTMYeCKON WHTErPALVIOHHO
IIOBECTKY XapaKTepU3yeTCsl HOBU3HOIL

1.2. TeopeTmyeckye NOAXOMbI

HocTmkeHne IOCTAB/IEHHOM Ie/y HaCTOSAIIen
CTaThby IIPeAIIoNaraeT onopy He TOIBKO Ha yKa3aH-
HYIO TEOpeTN4ecKyIo 6a3y, Ho 1 Ha 06001je s Teo-
PeTUYecKoro xapakrepa.

Bo-nepBbIX, IpoLecchl 3KOHOMWYECKON MHTe-
rpally Ha PErMOHA/IbHOM YPOBHE B paMKaX MHTe-
TPAlMOHHBIX 00BeAVHeHNiT rocymapcts, a EADC
He sAB/IAETCSA 3[,eCh MCK/IIOUEHVIEM, CEeIOIHS He MBbIC-
JIMMBI BHE Pa3BepTBIBAHVA ¥ YITyO/NeHNsA HaydHO-
TEXHOJIOTMYECKOTO ¥ MHHOBAIVIOHHOTO COTPY/HNU-
4ecTBa. JTOT MOAXOJ HALIET CBOE MOATBEP)KIEHME
B IIPAaKTUKE PETYIOHAIbHOI MHTErPALNY, HAIIPYIMeEp
B chepe AIIK, xocmmueckoit oTpaciy, dapmaries-
TUYECKOIl NTPOMBIIIIEHHOCTU U T. i. OfHOBpeMeH-
HO OH IIOBJIMA/I Ha KOHLIENTYya/IbHbIe BHIBOABI, CJie-
JIaHHbI® CIIELVA/IVICTaMU B cepe HepreTYecKol
uHTerpauuu B pamkax EASC. Hanpumep, B umc-
Jie 1Lleflell 3HEPreTMYecKoll MHTErpalyy B paMKax
EASC npuMeHNUTENbHO K 37IeKTPOIHEPTeTUIECKOMY
CEKTOPY YKa3bIBaeTcsi, TOMIUMO 3 deKTUBHOTO yc-
IO/Ib30BAHNSA SKCIIOPTHBIX BO3MOXKHOCTeN 0611ero
PBIHKA 3IEKTPOSHEPIMY, CO3[JaHVA OHJIAIH-IUIO-
IAIOK /IS TOPTOBJIM 3/IEKTPOSHEPIHell, pasBUTIA
MEXTOCY[JAPCTBEHHBIX INIEKTPUUECKMX CeTell, elle
u obecreyeHyie 060pOTa JOCTYIHBIX TEXHOTIOTMI 1
VHHOBAL[MOHHBIX pelleHuit B 06/1acTu sHeprobeso-
HAaCHOCTY, 9HeproaHeKTUBHOCTI U Heprocoepe-
skennsd [Conmnko 2019:148].

BMmecTe ¢ TeM BaXKHBIM IIPEACTAB/IACTCS TONTHO-
dopmaTHOe pasBuUTUME HAYYHO-TEXHONIOTMYECKOI
KOOIIepalyy, KOTOpas JO/DKHA CTaTh OCHOBOIL A
COBMECTHOTO peILIeHNSA HAKONMBLINXCA IPO6IeM
TEXHOJIOTMYEeCKOTr0 XapaKrepa (HeBBICOKasA CTeIlleHb
BOCIIPMMMYMBOCTY K MHHOBAIMAM, TEXHOJIOTHYe-
CKO€ OTCTaBaHMe, M3HOC 00'beKTOB MHPPACTPYKTY-
PbI), CONPSKEHHBIX C HM3KON IPOU3BOAMUTEIBHO-
CTBIO TPY/ia ¥ BBICOKOJ CTOMMOCTbIO ITPOU3BOAVMOI]
SHEPTUM, YTO IPVBOAUT K BBICOKON CTEIIEHN 9Hep-
roemkoct BBII. Orcroma Bo3HuKaeT o61ias II0-
TpeOHOCTb B paspaboTKe ¥ BHEHPEHNMM HOBBIX

83



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

TEXHOJIOTUII TI0 BCEMY 3HEepreTN4eckoMy LUKIY, a
TaK>Ke 10 KOHKpeTHbIM cekTopaM TIK, uto npepo-
npefiensieT OOBEKTHBHYIO 3alHTEPECOBAHHOCTb B
¢dbopMupoBaHuy u yrinybneHny HayqHO-UCCIef0Ba-
TENbCKOM I IIPOU3BOJCTBEHHO-TEXHOMIOTMYIECKON
KOOIlepanuy KaK OfJHOII 113 OIIOp YCTOMYMBOTO pas-
BUTHUA SHEPTeTUYECKMX KOMIITIEKCOB TOCYHApCTB —
yeHoB Coro3a B popmare obujero psiaka. Bee ato
ompefenaeTcss I700aNTbHBIM TPEH/IOM, CBA3aHHBIM
C IMHAMMYHBIM POCTOM PBLIHKOB MHHOBAI[VIOHHBIX
3HEepreTNYeCcKNX TeXHONOTHIL M YCIyT, B TOM 4uCie
pa3BUTHEM BO30OHOB/ISEMOII 9HepreTuKu. B urore
TEXHOJIOTMYECKOe COTPYJHMYECTBO IMpPeACTaeT Kak
CyllleCTBEHHOE JIOTIOJIHEHNE K BbIJENAeMbIM B /-
TepaType HAIpaBIeHMAM COTPYLHMYECTBA CTpPaH
EASC B cdepe sHepreTnky, TakKuM Kak COBMECTHas
pabora 110 pa3BUTHUIO MIHEPAIbHO-CHIPbEBOII 0a3bl,
OCBOEHIIO HOBBIX MECTOPOXKIEHWIT HeTV U Tasa 1
T. 1. [Py6an, Mumenko 2020:51].

Bo-BTOpBIX, 0CO6EHHOCTBIO HAYYHO-TEXHONIOTH-
4ecKOro coTpypgHnyuectsa B paMmkax EASC apnserca
€T0 SPKO BBIPAKEHHBIl OTPAc/IeBOil XapakTep. ITO
O3HAYaeT ero TEeCHYI0 CBA3b C JMHAMUKON OTpac-
JIeBOTO 9KOHOMIYECKOTO COTPYJHMYECTBA, a 3[jeCh
OffHUM U3 Hambosee BaXKHBIX KaK pa3 U BBICTYIIA-
eT 3HepreTmyeckmit cexrop. Ilosromy B KadecTse
CaMOCTOATEIbHOMN JICCTIENIOBATENDCKON 3a4a4M BbI-
JIBUTaeTCs U3ydeHue BOIIPOCOB U MPobieM HayqHO-
TEXHOJIOTMYECKOTO COTPYAHMYECTBA B COCTaBe MH-
TerpaloHHbIX npoueccos EASC B sHepreTnyeckom
CeKTOpe, a TakKe GOopMIUpPOBaHNe 001IIero IPaBOBO-
r0 IPOCTPAHCTBA, TECHO CBA3AHHOIO C PasBUTHEM
IPaBOBOJI 6a3bl, HAIIPAB/IEHHOJ! Ha CO3[jaHNE YCIIO-
BUIT 11 GOPMMPOBAHUA OOIIVX SHEPreTUIecKux
PBIHKOB 1 ITPOM3BOJICTBEHHOTO COTPYJHMYECTBA B
aHepreTideckoi cdepe. [TogobHOTO popa cBsA3pb 06-
YC/IOBJIEHA TeM, YTO 001Ie PBIHKI SHEPTOPEeCypCoB,
OTKpBIBasl HOBblE BO3MOXKHOCTH JIJISI IIPOM3BOAMTE-
et M TOTpebuTeNneil, CO3AIT IPENIOCBUIKU s
yBeM4eHNA MHBECTUI[VIOHHOI IIPYBJ/IEKAaTeTbHOCTH
TOK, 4TO B KOHEYHOM CBeTe CO3[aeT YCIOBUS I
TEXHOJIOTMYECKOTO IEePeBOOPYXKeHNA OTpaciu M1
HOBBILIEHNS ee ITI00a/IbHOI KOHKYPEHTOCIIOCOOHO-
ctu. HemanmoBaxkHyIo ponb 37eChb UTpaeT pasBuTHe
3HEepreTN4ecKoro coTpypHmyectsa ctpan Corsa ¢
KnraeMm, KOTOpbIit AB/IAETCA He TONbKO OTHUM U3
MMPOBBIX JIMAEPOB II0 SHEPronoTpebneHno, Ho 1
NUAEPOM B JUBEPCU(UKALNU TUIOB SHEPTOHOCHU-
teneit [[oBopoBa 2019:142.], yTo conmpoBOXXHaeTCs
TEXHOJIOTMYECKVM IIepeBOOPY>KeHNeM OTpaciy, a
TaKKe [VHAMMYHBIM Pa3BUTHEM CEKTOpa B0300-
HoBjsiemoit sHepreTuky [Chinas Renewable Energy
Revolution... 2015]. B ntore corpysHmndecTBo rocy-
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IApCTB-WIEHOB B 9HEPreTHYecKoi cdepe JODKHO
OCHOBBIBATbCSA HE TONbKO HA MHTETPAlMM Hallu-
OH/IPHBIX 9HEPreTMYeCKMX PBIHKOB U (opMupo-
BaHUY €[VIHBIX PEerMOHATbHBIX PBIHKOB, HO M Ha
KOOIIepaIyy, Mpeno/aramlleil TeXHOTOIMIecKyko
MOJIePHM3AIINIO SHEPTeTUKY KaK OTPacIy 9KOHOMU-
K11, @ TAK)Ke SHEPreTNYeCKX PhIHKOB KaK MeXaHN3-
MOB B3alMOJEICTBMA CYOBEKTOB COOTBETCTBYIO-
VX OOLIECTBEHHbIX OTHOIICHMIL.

B-TpeTbux, MOMUTHKA, KOTOpas IPOBOAUTCA
Ha HallMOHA/IbHOM YPOBHE, I ee CTpaTernyecKue 1
IpaBOBbIe OCHOBBI — 9TO Ba)KHAA IPEAIIOCDIIKA /1A
VHULMUPOBAHNA COTPYAHMYECTBA B MHTETPALMOH-
HoM (popmare. He MeHee BaKHBIM (akTopoM dop-
MMPOBAHV MHTETPaLMOHHON TTOBECTKM PasBUTHA
BO300OHOB/IAEMON SHEPTeTUKN M COOTBETCTBYIOLLE-
TO TOJIHAITPaB/IeH) A HayYHO-TeXHONOTMYEeCKOTO CO-
TPYAHUYECTBA NIPEJiCTAET JBYCTOPOHHEE COTPYAHNU-
4eCTBO FOCYAAPCTB B 3ToN chepe. OFHAKO ITOKA YTO
IAHHOTO POfia COTPYAHMYECTBO MIMeET JINIIb CIOpa-
[IMYECKMIT XapaKTep B OT/IMYME OT COTPYAHNIECTBa
B TPAJMIMOHHBIX OTpac/IAX sHepreTuku. IToatomy
BO3HUKAET JJOCTATOYHO HeTPUBMA/IbHASA CUTYallus,
XapaKTepM3yIoMasAcs TeM, YTO Pa3BUTIE MHOTOCTO-
poHHero cotTpynHudectBa B cdhepe BVD B pamkax
EASC MoxeT MMeTb OllepeXKarolinii XapakTep IO
CPaBHEHMIO C Pa3BUTUEM JIBYCTOPOHHETO COTPYJ-
HrdyectBa. COTPYZHMYECTBO B MHTEIPALVIOHHOM
dopmare XapakTepusyeTcss HOBBIM KaueCTBOM, TaK
KaK HOCUT CTpaTernyecKmit XapakTep, a Takxe pas-
BepThIBaeTCA B 00I[eM IIPaBOBOM IIPOCTPAHCTBE,
HpefCTAaB/IAINIEM €000/ CUCTEMY HOPMATMBHBIX
IPaBOBBIX U OPraHM3AIMOHHO- ITPABOBBIX KOOPAN-
HAT, B KOTOPBIX OCYILIECTBIAIT CBOE€ B3aMMOfeli-
CTBHME MHOTOYNC/IEHHbIE 3aiHTepeCOBAHHbIE TIpef-
HPYATHUA Y HayYHbIe OPraHMU3AINIL.

2. T'mo6anbHbIe TPEeHJBI Pa3BUTHA BO30OHOB-
nsAeMoil sHepreTHkm: Bo130BblI g EA9C

BakHelmuM UTOroM 3HEPreTUYecKol HMOMUTU-
K11, KOTOpasi IIPOBOJMUTCA COBPEMEHHBIMU TOCY/ap-
cTBaMI B hOpMaTe roCyAapCTBEHHO-YaCTHOTO T1ap-
THEPCTBA B MHAMBUYa/IbHOM IIOPAJKE U B IIOPsifIKe
MEX/YHaPOJHOIO COTPYJHMYECTBA M HAIpaB/leHa
Ha CTUMY/IMPOBAHMeE TeXHOIOIMYeCKIX Pa3paboToK
B cdepe BO30OHOBIsIEMOI SHEPTETHKY, B TOM YNCIIE
a/IbTepHATUBHOM, 1 MX KOMMepIMalIN3alnio, CTA/I0
¢dbopMupoBaHue, IyCTb IIOKA 1 HEOOMBIIOTO, HO -
HaMIYHO Pa3BMBAIOLIETOCsA CEKTOpa BO30OHOBIIA-
eMoll aHepreTuki. Ilo maHHbIM MeXyHapOZHOTO
3HepreTNyecKoro areHTcTna B 2018 r. Ha BV npu-
XOJM/IOCH OKOJIO 26 % Ioy4aeMoi SHEPIWH, U3 HUX
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16 % — Ha TMAPOSHEPreTNKy, a 10 % — Ha conHed-
HYI0, BETPOBYIO, T€OTEPMA/IbHYIO 11 OKeaHNIECKYIO
3HEpreTHKYy’. B 11e10M MHBECTUIINY B 3TOT CEKTOP 3a
nocnepnue 20 net Borpociu ¢ 33 go 300 mipp fosL.
Kaxk cnemyer ns mocnegsero or4eta MexxyHapon-
HOTO areHTCTBA 110 BO30OHOB/IAEMbBIM MCTOYHMKAM
snepruu (IRENA), pasButie cexTopa He TOJIBKO
COZENICTBYeT JOCTIDKEHUIO IOOANbHBIX Liefeil B
06/1acTy K/IMMaTa, HO U fjaeT MMITY/IbC JJIA LIMPOKO-
rO COLANbHO-9KOHOMIYECKOTO Pa3BUTHUSA, OCTIOXK-
HEHHOT0, KaK U3BeCTHO, maHgemueir COVID-2019°.
BMmecre ¢ Tem, HECMOTPS Ha 3T CIIOXKHOCTH, KaK I0-
KasbIBaeT CTaTUCTHUKA, ceKTop BVIO nemoHcTpupyer
YCTOIYMBBIIL pOCT’.

PasButne cexropa BJID ocHOBaHO He TONBKO
Ha cOPMMPOBAHHOI IOTPEOHOCTY 3KOHOMMKM B
JIAHHOM pOJie SHEepIuy, HO ¥ Ha Pa3NMYHBIX Mepax
3KOHOMMYECKOTO CTYMYIMPOBAHUA, pPOCTe IpuU-
TOKOB «3eneHbIix» nHBectuinit B EC, Kurae, Benu-
KOOpUTaHUM M IPYTUX CTPaHaX. ITO MOAKPEIIEHO
Pa3BUTMEM TEXHOJIOTHI U TIPOM3BOACTBOM COOTBET-
CTBYIOIEr0 00OPYHAOBaHNUSA, YTO B COBOKYIIHOCTM
HO3BOJIAET PACIIMPATH CTPOUTENTBCTBO OOBEKTOB
IO IIPOM3BOJCTBY SHEPIUM HAa OCHOBE BO30OHOBILA-
eMbIX UCTOYHMKOB ¥ COKPAIATh CTOMMOCTDb TaKOTO
npoussoyictsa. COINTACHO aHAMUTUYECKVM JaHHBIM
B HAcToslllee BpeMs IIPOM3OLIIO yCUIeHNEe KOH-
KYPEeHTHBIX IIPEMMYIIEeCTB  CONHEYHO-BETPOBOIL
SHEPreTMKN 3a CUeT Pa3sBUTHA HOBBIX TEXHOJIOTIMIL,
BK/II04ast 111¢PPOBBIe, YTO 0OYCIOBIUIO POCT CIpOCa
Ha Hee 11 TOCTIDKeHMe 1eHOBOTO MTapyuTeTa C SHepri-
el U3 TPaAULIMOHHbBIX MCTOYHUKOB®,

OnHMM 13 3aMeTHBIX ABJIEHUII B MUPe SHEpreTu-
KU CTa/I0 pasBUTHE PHIHKOB HEPIUH, TOTydaeMoi
u3 BUO [Wilkins 2002:104], a Takxe pbIHKOB COOT-
BETCTBYIOIVX TeXHOMOrMiL. OOLIecTBeHHbIE OTHO-
IIEHNA B PA3/IMYHBIX 3BEHbAX (PYHKLVOHNPOBAHNA
JlAHHBIX PBIHKOB BCE MHTEHCHMBHEE PEeTyIMpPYIOTCA
HOPMaMM HallOHA/IbHOTO ¥ MeX/[yHapOJHOTO Ipa-
Ba VIMEHHO IIpM pealnsaluyl CTpaTeruy yCTOdu-
Boro passurtus [Ottinger 2013; The Law of Clean
Energy... 2012; Citelli, Barassi, Belykh 2014:23]. Kak
IOKa3bIBaeT IPYIIIA 3apYOEXKHBIX VMCCIIeOBaTeeit,

PasBUTME HOBENIINX TEXHONOTUI JIelaeT BOCTpe-
OOBaHHBIM IIOMCK ¥ 3aKpeIUIeHNe HOBBIX IIPaBO-
BBIX MEXaHU3MOB, KOTOpbIe CO3[aBam Obl Omaro-
HPUATHDBIE YCIOBUSA I Ja/bHelell paspaboTku
JlAHHBIX TEXHOJIOTUII M MX IOBCEMECTHOIO IpuMe-
Henus [Innovation in Energy Law... 2018]. Bce ato
COCTaBHble yacTy Oojee MacIITaOHOTO ABIEHMA —
BO3HMKHOBEHNSA ITI00A/IbHBIX IIOTOKOB 9KOJIOTHYe-
CKJ YMCTBIX TEXHOJIOTMII ¥ IIpaB Ha HUX [Katsaros,
Neville 2016]. B moxrpuHe ykazaHHbIe ITapaMeTpbl
COBPEMEHHOI 3HepreTUKIU CYUTAIOTCA IOATBepKe-
HJEM YBEIMYEHMA PO IKOTOTMYeCKoro ¢pakropa
B IIpOIlecce POCTa HOBBIX SHEPIreTU4eCKUX PbIHKOB
[Handbook of Energy Politics...2018]. B 6omee BbI-
paXeHHOI QopMe 3TO paccMaTpMBAaeTCA KaK pe-
a/nusalMus MMIlepaTiBa yCTOMYMBOIO Pa3BUTHA
[Johanson 2005:46-52; Merkouris 2012].

[lo6anbHbIe CTPYKTYpHbBIE CABUTY B SHEPreTH-
4eCKOJl OTpac/Iy 3a cyeT Oosee JMHAMUYHOIO pas-
BUTHA BO30OHOB/IAEMOIT SHEPTeTUKM IIPUB/IEKAIOT K
cebe mpucranbpHoe BuuManue OOH u ero cTpyxryp,
a raike [7106a/bBHOTO MapTHEPCTBA B MHTEepecax
YCTOYMBOTO Pa3BUTHUA K SHepreTmyeckoir cdepe.
Jleno B TOM, 4TO yCTONYMBOE PasBUTHE, IIPEAIO-
Jaraoliee yBeudeHye NoTpedeHnsa sHepropecyp-
COB, [1a 1 CaMO IIPOU3BOJCTBO MOCIEAHUX JIOMKHDI
OBITb BIJCAHBI B 9KOJIOTMYECKUe KOOPAMHATBI K
OJfHOBPEMEHHOM 00eCIeYeHNN IKOHOMIYECKOTO
POCTa M YHOB/IETBOPEHNS COLMA/NbHBIX NMOTPeOHO-
CTeIL.

Cy1ecTBeHHBIM (aKTOPOM B cepe pazpaboTKu
U UCIO/Ib30BAHMA «3€/I€HbIX» SHePTreTUYeCKUX TeX-
HOJIOTHIT B TeX J/IM MHBIX HOJCEKTOpPaX BO30OHOB-
751eMOJi HEPreTMKM Ha VHTEIPALMOHHOM YPOBHE
BBICTYIIaeT (pOPMUPOBAHME VM PAa3BUTHE MOBECTKM
Coro3a B cdepe nepexopa K yCTOIYNBOMY Pa3BUTHIO
U IOCTVDKEHUIO €T0 Iieieil, YTO MOXKHO paccMaTpu-
BaTb B Ka4ecTBe BK/IaJja B Pealn3aliiio napajiurmbl
YCTOI4MBOTO PasBUTUA HA PEIMOHAIBHOM YPOBHE.
B kauecTBe mokasarens pOpMMPOBAHNS TaKON IO-
BECTKU CJIeflyeT paccMaTpubarh nonoxenus Crpa-
TErMYeCKMX HAIpPABJIEHMII PasBUTUA eBpPa3Uili-
CKOJI 9KOHOMMYeCKoil uHTerpauuu fo 2025 r.°, rae

> International Energy Agency: Key World Energy Statistics. 2020. P. 20-24. URL: https://iea.blob.core.windows.net/
assets/1b7781df-5c93-492a-acd6-01fc90388b0f/Key_World_Energy_Statistics_2020.pdf (assessed 19.10.2021).
5 IRENA: Global Renewables Outlook: Energy Transformation 2050. 2020. URL: https://www.irena.org/publications/2020/

Apr/Global-Renewables-Outlook-2020 (assessed 19.10.2021).

7 BP Statistical Review of World Energy 2020. P. 53. URL: https://www.bp.com/content/dam/bp/business-sites/en/global/cor-
porate/pdfs/energy-economics/statistical-review/bp-stats-review-2020-full-report.pdf (assessed 19.10.2021).

& Deloitte: Global renewable energy trendsSolar and wind move from mainstream to preferred. 2018. URL: https://
www?2.deloitte.com/us/en/insights/industry/power-and-utilities/global-renewable-energy-trends.html/#executive-

summary(accessed 19.10.2021).
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B 1. 3.4 HampaBnenns Ne 8 «O6benuHenne ycummit
I CTUMY/IMPOBAHNA IPOBEJIEHNA COBMECTHbIX Ha-
YYHO-UCCIEOBATENIbCKMX paboT» HaMeueH oOMeH
HepeflOBBIM OIIBITOM ¥ MHQpOpPMaIMeil 0 MeTomax
HPAKTUYeCKOIl PabOTHI IO 00eCIIeYeHNI0 YCTONYN-
BOTO Pa3sBUTHUA U PasBUTUA IIPOTPAMM «3€/I€HON»
sKoHOMUKU. C 3TOI MHULIMATIBOI KOppenupyerT II.
3.5, B KOTOPOM HaMe4aeTcs U3ydeHue 1 mpopaboTka
BOIIPOCA O IPOBEJIEHNM €XKETOJHOIO0 MepOIPUATH
II0 TeMaTuKe, npegycMarpusaemon LIYP - ¢ Bosre-
YeHMeM IpeJcTaBuUTeNell OPraHOB TOCYHAaPCTBEH-
HOI1 B/IacTH, OM3HeC-CO00IeCTB 13 TOCYaPCTB-UIe-
HOB, ME&XK/IYHaPOJHbIX OPTaHU3aLNIi, IPEX]ie BCEro
OOH, a Taxxe c mpoBefieHNeM KOHKYPCa «3e/IeHbIX»
TEXHOJIOIMII U TofiBefieH1eM ero uroros. Ham mpen-
CTaBJIA€TCs, YTO 37IeCh B KaueCcTBe CTPATErN4ecKoro
OpMeHTMpa 3aKperieHa coBMecTHast pabora E9K u
rOCY/lapCTB-4/IEHOB II0 YTOUHEHNIO KOHTYPOB Peru-
OHAJIbHOJ IIOBECTKM YCTOMYMBOIO PasBUTHA, KOTO-
pas nmpussaHa gononHuTb Ludposyro nosectky Co-
1033, HAXOJALIYIOCA Ha CTa[iVM Pean3aluiL.

B nactosamee Bpema OOH «akTuBU3UPyeT CBOIO
JIeATEeNbHOCTD B PelleHN 001eMUPOBBIX IIPoO/IeM
SHEPreTMKM B KOHTEKCTE YCTOIYMBOIO Pa3BUTHA
MMPOBOJI 9KOHOMMKHU, KOTOpOE HEpeIKO HasblBa-
10T IIpobieMaMy YCTOMYMBOTO PasBUTHsI MUPOBOIL
aHepreTukm» [JKykosa 2010:47]. IIpucranpHoe BHU-
manre OOH u ero cTpykryp, a Takxe [obanbHO-
ro IAPTHEPCTBA B MHTEPecaxX yCTONYMBOIO pasBu-
TIS K 9HepreTuyeckoit cepe, B TOM 4ncie K cdepe
BO300OHOB/IAIEMOII SHEPreTUKY, BBI3BAHO TEM, YTO
YCTOIYMBOE pa3BUTHE KaK TAaKOBOe, 0e3yCIOBHO,
IpeAIoNaraeT yBenudeHnue NoTpebNeHNs SHepro-
pecypcoB. OfHaKo Takoe IOTpeb/IeHNe, KaK 1 caMo
IPOM3BOJACTBO IIOC/IEAHNX, ZJO/DKHO OBITH BIIMICAHO B
3KOJIOTMYECKIE KOOPAMHATDBI TPV OJHOBPEMEHHOM
obecreyeHN N 5KOHOMIYECKOTO POCTA U YAOB/IETBO-
PEeHNA COLMAIbHBIX OTPeOHOCTEIL.

PesynbraTbl, cBA3aHHBIE C UCIONb30BAHUEM
BI13, B cBOe BpeMs ObUIM OXapaKTepU30BAHbI B 10-
knage lenepanpHoro cexperapa OOH «Hosbie n
HOBeJIIIe TeXHOJIOIMN: BO30OHOBIIAEMbIE MCTOY-
HMKHN 1A pasButus»'. Kak cnemyer ms moknapa,
COJIEeIICTBYE DPA3BUTHIO IHEPreTUYeCKUX YCIYT Ha

6ase ucrionp3oBauus BYIO co3maet ycmoBus s co-
KpallleHNI0 HUIIETHI, TO/MOfa, @ TAKXKe MOXKeT Ipu-
BECTH K YCTOIUMBOMY MCIO/Ib30BAHMIO TPUPOJHBIX
PecypcoB 1 COKpAILlIeHNI0 BHIOPOCOB IMAapPHMKOBBIX
rasoB M BPEIHBIX BEIECTB, YTO MO3BOMUT obecIe-
YUTD 3aIUTY MECTHOJ U I7I00A/IBHOI OKpY>Kalolelt
cpenbl. CBOe OTpakeHUe BBIBOJbI JOK/Ia/ja HalIN
BO B3aMIMOCBSI3aHHBIX IIe/IeBBIX 3amavyax LIYP Ne 7
«Obecreyenne JOCTyIa K HETOPOTYM, HaIeKHbIM,
YCTOIYMBBIM ¥ COBPEMEHHBIM MCTOYHMKAM 3HEp-
TUY [/ BCEX».

CBoe oTpa)keHMe BbIBOIbI JOK/Iaja HALIIM BO
B3aMIMOCBSI3aHHBIX IleMeBbIX 3amavax LIYP Ne 7
«Obecreyenne JOCTyIa K HETOPOTMM, HaIeXKHbIM,
YCTOI4MBBIM V1 COBPEMEHHBIM MICTOUYHMKAM 9HEPIUU
171 Bcex». HamoMHMM, 4TO B JOKYMEHTe IIpefIona-
raercsi obecreyeHye BCeoOLIero ZOCTyIa K Hemo-
poromy, HajieXKHOMY 1 COBPEMEHHOMY SHEpProcHab-
xeHuwo (7.1), 3HaunTenbHOe yBenmuyenue K 2030 r.
monu sHepruu u3 BVIO B MupoBOM sHepreTnyeckoM
6anmance (7.2), ynBoeHue I106ANIbHOTO TTOKa3aTerns
noBbllIeHns aproaddextusroct K 2030 . (7.3.),
aktuBu3anya B 2030 I. MEXYHApOIHOIO COTPYA-
HJYECTBA B MICCIETOBAHNAX M Pa3dpabOTKax B Le/IAX
o67eryeHys OCTyIa K MCCIeTOBAaHNAM Y TEXHOIO-
TYIAM B 0071aCTI 9KOIOTMYECKY YMCTON SHEPTeTHUKI,
BK/IIOYasd BO30OHOB/IAEMYI0 SHEPIeTUKY, IOBBIIIe-
H1e 3HeproaddekTMBHOCTH, HepenoBble u Oosee
Y)CTble TEXHONOTM WCIONb30BAHNA JMCKOIIAeMOro
TOII/IMBA U TIOOLIPEHMe UHBECTULIUI B SHEpreTnye-
CKYI0 MH(QPACTPYKTYPY U TEXHOJIOTMM SKOJIOTHYe-
cKu 4ucroit sHepreTuku (7 a), pacumpenne x 2030
I. MHPPACTPYKTYPhl ¥ MOJEPHU3ALVIO T€XHOIOTUI
JUI COBPEMEHHOTO 1 YCTOIYMBOTO SHEpProcHabke-
HJA BCeX B Pa3BMUBAOIINXCA CTPAHAX, B YACTHOCTH
B HaMeHee PasBUTBIX CTPaHaX, MaJIbIX OCTPOBHbIX
Pa3BMBAOMIMXCA TOCYAAPCTBAX U Pa3BMBAIOLIMXCA
CTpaHaX, He UMEIIIMX BbIXOfIa K MOPIO, C Y4ETOM UX
COOTBETCTBYIOIINX IIpOrpaMM nongep>xku (7 b).

Hanee B cBoeM odepefHOM HoKnaje [eHepab-
Hbli1 cekperapb OOH mocBaTun ocoboe BHUMaHMe
npo6neMaM BHePeHVsA COOTBETCTBYIOLIMX TEXHO-
JIOTHIT C Y4eTOM pa3HOOOpasysi SHepreTMyecKoit
HOTUTUKY, IIPOBOIVIMON Pa3IMYHbIMU CTpaHamu'.

® CrpaTernyeckue Hanpas/eHWA Pa3BUTHA eBPa3NINCKON SKOHOMUYECKON MHTerpauun fo 2025 r. YTB. peieHnem Boicwero
EBpa3uiickoro skoHoMuyeckoro coeeta ot 11 gekabpa 2020 r. N© 12. URL: https://docs.eaeunion.org/docs/ru-ru/01228321/

err_12012021_12 (gata obpawieHms: 19.10.2021).

1 UN Economic and Social Council: Report of the Secretary-General “New and emerging technologies: renewable energy for
development”. March 8, 2010. URL: http://unctad.org/en/Docs/ecn162010d4_en.pdf (accessed 19.10.2021).

" Noknap leHepanbHoro cekpetapsa OOH «Ponb HayKu, TEXHWUKU U MHHOBALMI B fefe 3HaUYMTeSIbHOro YBENMYeHWsA [On
BO306HOB/NAEMbIX NCTOYHMKOB 3Heprum K 2030 rogy». 12.03.2018. Joctyn : https://unctad.org/system/files/official-docu-

ment/ecn162018d2_ru.pdf (aata obpaweHmns: 19.10.2021).
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CrenyeT 0co60 BBbIIEUTh OTMEYEHHbINI B JFOK/IA-
fie TIOTEHLIMAT MeXTYHapOJHOIO COTPYAHMYECTBa
Ha I7I00aIbHOM, PerMOHA/IbHOM U MeXXPerMOHaIb-
HOM YpPOBHAX, HANlpaBIeHHOIO Ha AKTVMBU3AINIO
pa3paboTOK HOBEJIINX TEXHONMOTWII ¥ OOMeH
VIMIL.

Kak noxaspiBaeT MUpOBas IIPAaKTUKa, pa3paboT-
Ka ¥ JjajIbHelillee VICIOMb30BaHMe Pa3sHOOOPa3HBIX
HOATPYIIT «3€/IeHbIX» 9HEPreTMYeCKMX TeXHOJIO-
TUIl OCYILECTB/IAETCA He TONMbKO CUIAMM OT/e/lb-
HBIX TOCYHApCTB, HO M B TIOPSAJKE MEXIyHapof-
HOTO Hay4HO-TEXHOJIOTMYECKOTO COTPYAHMYECTBa
Ha I7100a/IbHOM, JBYyCTOPOHHEM VI, KOHEYHO JKe, Ha
PernoHa/lbHOM YpOBHe B (OpMaTe MHTETPALVIOH-
HBIX OOBefVHeHuit rocysapcrs. Becbma mokasa-
TefieH ombIT EBpomerickoro cowosa (mamee — EC).
3amernM, yto B EC MHuIMatuBel paspaboTYMKOB
¥ VIHHOBALIMOHHBIX KOMIIaHWil B cdepe pacimpe-
HMA UCIHONb30BAHNSA «3€IeHbIX» TEXHOTOIMI BO3-
OOHOB/IAIEMOJI SHEPreTUKM VIMEIOT IO Co00il yet-
Kie IIPOrpaMMHO-CTpaTerndecKyie OpMEeHTUPHI'
U TpaBoBble OCHOBBI”. Hemb3s He ykasaTh Takke
Ha «3enenyto cpenky» EC', momonusmomyo crpa-
TerM4YecKnii Kypc Ha ImdpoBble mpeoOpasoBaHms
9KOHOMMKM U obuiectBa. [IpoexT «3eneHoit cuen-
Kiu» npepmnonaraet ¢popmuposanue B EC x 2030 r.
YIJIEpOHO-HEITPAaNbHOTO ~ IPOCTPAHCTBA,  YTO
OymeT o3HayaTh cokpaleHre Ha 40 % o6bema BbI-
OpOCOB IAPHMKOBBIX Ia30B II0 CPAaBHEHMIO C YPOB-
HeM 1990 r. mpM OZHOBPEMEHHOM YyBEIMYEHUN
pomu BV no 32 % B CTpyKType 3HEpreTM4ecKoro
OamaHca.

BrionHe 3aMeTHON OCOOEHHOCTBIO 3HEpreTH-
YecKoll TONMUTUKU TOCYHapcTB — uwieHoB EASC
BBICTYIIaeT Halle/IeHHOCTb KaK Ha pasBUTHE Tpa-
IVIIVOHHBIX CEKTOPOB 3HEPTeTHKY, TaK ¥ Ha CTUMY-
JIMpOBaHVe TeHePUPOBAHNA SHEPINHU 13 BO30OHOB-
J€MBIX MICTOYHNKOB, YTO IOMOHACTCA MepPaMM 110
Pa3BUTHUIO SHEPIeTUYECKOTO PHIHKA 1 €TI0 AMBepCH-
(buKanyM, MOBBIIEHNIO YCTONYMBOCTI M HafIeXKHO-
cTH 3Heproobecrnedenys. BaxHasa cratmucrmdeckas

pabora npoBoputcs EBpasniickoit 9KOHOMIYECKO
xomuccueir (gamee — E9K). CormacHo camoil 1mo-
clefiHel cTatuctuke, B Apmenun B 2019 r. 6bU1a
BBeJleHa CONTHeYHas (POTOBONbTAHNYECKAs CTAHIVA
MomHocTbIo 55 MBT. B benapycu B 2019 1. BBefieHO
B 9KCIIyaTalyi0 LIeCTh YCTAaHOBOK IIO MCIIONb30-
BaHuio BVO cymmapHoit MomHoCTbI0 12,71 MBT:
TPM BETPOYCTaHOBKM MOIIHOCTBIO 7,75 MBT u Tpn
6110ra30BbIe YCTAaHOBKM MOIIHOCTbIO 4,6 MBT. B
KasaxcraHe ¢ Hauanma 2019 I. BBefieH B 3KCITyaTa-
unio 21 o6pexkT BVID momHuocThIO 504, 55 MBT. B
Kuprusum B 2019 r. dyHKimoHnposano 18 mMambix
I'SC momHocThIO 53,58 MBT. B Poccun cymmap-
Hasg MOILHOCTb HOBBIX 00bekToB BV, KOTOpbIe
OBbUI BBEfIeHbI B SKCIUIYaTAIMIO, COCTaBUIA OKOJIO
375 MBT.".

Takum 06pasoM, MOKHO BUJETb, YTO TOCYAAp-
ctBa — wieHsl EADC pearnpyror Ha Hal[OHa/IbHOM
YypOBHe Ha I7I00ajbHbIE TEHJIEHLNY, CBA3AaHHBIE C
Lie/leHallpaB/ieHHbIM POCTOM [OIM SHEPruu, Ipo-
ussopgumoit u3 BVO. Ho, HecMoTpsa Ha TO, 4TO B
crpaHax Cosa IPOBOAMTCA IIONUTHKA, HAIpaB-
JIeHHas Ha pa3BuTue cekTopa BVMO u ero HayuHo-
TEXHOJIOIM4eckoe obecIiedeHe, B IeJIOM JaHHBII
CeKTOp, OCOOEHHO B TOM, YTO KacaeTcs ajbTep-
HATMBHOI 3HEPreTMKM, PasBUT [OCTATOYHO CIla-
60. Hamnbonee mpopyKTMBHBIM CIOCOOOM OTBeETa
EASC Ha rno6anbHble BBI3OBbI B 9HEPreTUKe MO-
TYT CTaTb COBMECTHbIE IIPOEKTDI, IIPe/II0/Iaraomiye
nposezenne cosMecTHpix HVOKP u paspaborky
TEXHOJIOTMI1, HPOM3BOACTBO OOOpPYHAOBaHMA U, B
KOHEYHOM C4YeTe, CTPOMTENbCTBO COOTBETCTBYIO-
IVIX 3HEPreTNYecKuX OOBEKTOB, pabOTAIMX Ha
OCHOBe Mucronb3oBanua BVI. B nmureparype or-
MeyaeTcs, HampuMep, HEOOXOZMMOCTb IIpOBefe-
HMs eIMHOM 3KOJIOTMYecKoll MomuTuku [Byiryes
2017:106.]. A 11 Bcero 3Toro HeoOXOAMMO He TOJb-
KO MH(QPacTPyKTypHOe obecIedeHne COTpyLHIYe-
CTBa, HO U €T0 IIPAaBOBble PAMKM U CTpaTernyecKue
OPMEHTHUPBDI.

3. IIpaBoBbie OCHOBBI MOMUTHKN TOCYJAPCTB —

12 European Union: Communication of the European Commission “Energy 2020 — Strategy for competitive, sustainable and
secure energy”. 2010. P. 6. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0639:FIN:En:PDF (assessed

19.10.2021).

3 European Union: Directive 2009/28/EC of the European parliament and of the Council of 23 April 2009 on the promotion of
the use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0028&from=EN (accessed 19.10.2021).

4 A European Green Deal. Striving to be the first climate-neutral continent. URL: https://ec.europa.eu/info/strategy/priori-

ties-2019-2024/european-green-deal_en (assessed 19.10.2021).

> EBpa3uiickana skoHoMmyeckaa komuccuma: EASC: umopbl 1 GpakTbl: sHepretuka 1 nHdpactpyktypa. 2020. C. 26. JocTtyn:
http://www.eurasiancommission.org/ru/Pages/library.aspx (nata obpaieHus: 19.10.2021).
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yrenoB EAIC B cdepe pasButus Bo3oGHOBIsze-
MOJI 9HepTreTHKN: HayYHO-TeXHOTOTMYECKUII BeK-
TOp

ITosBNIEHME HOBOTO MHTETPAILYIOHHOTO HAaIpaB-
JNIeHUsA CYTb IPOJO/DKEHUE MONUTUKM TOCYapCTB-
4JIeHOB, ITPOBOJVMMOII Ha HAIMOHA/IIbHOM YPOBHE.
B ocHoBe laHHOTO poOjja IOMUTUKYU — HOJIOKEHUA
HallMOHAJIbHOTO 3aKOHOJATE/IbCTBA, @ TaKXKe CTpa-
Tern4ecKye ¥ IMporpaMMHbIe JOKYMEHTHI B cepe
sHepreTuky u BV, B KOTOPBIX 3aKpeIieHbl 1107I0-
JKEeHMs, Kacalollyecs He TONbKO peann3aluy Mep
3KOHOMIYECKOTO XapaKTepa, HO ¥ Hay4HO-TEXHO-
JIOTMYeCKOTo obecreyeHns pa3BUTIA BO30OHOBILAe-
MOJ1 3HepreTUKY, B TOM YUCTIE B IIOPsAZIKe MK/ YHa-
POJJHOTO COTPYAHIYECTBA.

ITono>xeHNns HallMOHAILHOTO 3aKOHOMATEIbCTBA
rocygapcts — yaeHoB EASC, a Takxe cTparerndye-
CKMe U TIpOrpaMMHBIe TOKYMeHTHI B chepe BV
CTanM IpeIMeTOM CIEeLMaTbHOIO MHTepeca B Ha-
yuHoit nmuteparype [Commnko, Hasaposa 2018:94].
Co cBoell CTOPOHBI YKaXKeM, YTO B HAIlMOHa/IbHOM
3aKOHOJIaTe/IbCTBE M OTPAC/NeBbIX HAIMOHAIbHbBIX
nporpamMmax B cepe sHepreTuku B Lenom u B/D
B YaCTHOCTM 3aKpeIljIeHbI II0JIOKEHN s, Kacarolecs
He TONbKO peanusalyuy Mep 3KOHOMUYECKOro Xa-
pakTepa, HO ¥ HAayYHO-TEXHOJIOIMYeCKOro obecre-
4eHMsA PasBUTUA JAaHHOTO CEKTOpa B popMare Mex-
JlyHapOJJHOTO COTpyAHMYeCTBa. Bce ato Tpebyer
IIPOBeJieHNs CllellMaIbHOro aHanusa. ViMeHHO aToT
TPeK, peany3yeMblil Ha HallOHa/IbHOM YPOBHE, MO-
)KeT CTaTh OTIPABHBIM ITYyHKTOM (POPMUPOBAHMNA
Hay4YHO-TEXHOJIOTMYECKOTO COTPYHNYECTBA B PaM-
kax EASC B cpepe BV kak 11e710CTHOTO SIB/IEHMS.

Apmenus. Cpepn rocymapcts — 4iaeHoB EASC
caMblil OOJIbIION YEIbHBI BeC MCIIONb30BAHMS
BMO xapaxrepeH mna Apmenun. OH cocTaBiAeT
0KO0710 33 %. OnHaKO BBICOKMIL, Ka3am0Ch Obl, II0Ka-
3aTe/b JOCTUTHYT IJIABHBIM 00Pa3oM 3a CYeT MIpo-
KOT'O pa3sBUTHA Majol ruposnepreTuku. IIpm atom
B HallMOHA/IbHbIE IIJIAHBI BXOAUT CTPeM/IeH}€e IIOBbI-

6 O6wWas XapaKTepUCTMKA JHepretmkn ApmeHuUn.
ApmeHnn.pdf (gaTta obpatyeHns: 19.10.2021).

Hoctyn:

CUTD 3TOT ypoBeHb 7o 70 %.'° JlaHHbIe pe3y/nIbTaThl
¥ IJTAHBI CTA/IV BO3MOXKHBI O/Tarofiaps poBOAYIMOT
TOCYapCTBEHHOI MOMUTHKE', a TaKXKe JesATe/lbHO-
ctu PoHa BO30OHOBIIAEMOI SHEPreTUKM U SHEp-
roapdexruBHocTH ApMeHnu'®. OpHOBpeMeHHO ¢
STVIM IIPOBOAMMAS 37€Ch IIOIUTIKA HEIOCPEACTBEH-
HO BIIVICAHA B KOOPAMHATHI gocTipkeHusA LIYP Ne 7
Ha HaIlJIOHA/IbHOM YPOBHE.

B coorBerctBun ¢ Konmemmumeit obecriedeHns
aHepreTnyeckoy OesomacHoctu Pecnybmukm Ap-
MeHns (2013) mpepycMaTpuBanoch IIMPOKOE JVC-
IO/Ib30BaHNE 3HEPrOpPeCcypcoB, B TOM 4KCIe 3¢-
(eKTUBHBIM MCIIO/Ib30BAHMEM BO30OHOB/IAEMBIX
VICTOYHVIKOB SHEPIMM, a TaKXKe UX IOJHBIM BKIIIO-
YeHNeM B TOIUIMBHO-3HepreTndeckuit 6amanc’. B
pasgene 8.3 «3¢dekTUBHOE MCIIONB30BaHME BO3-
OOHOBJIAEMBIX MCTOYHMKOB 3SHEPIUMM M IHEProc-
OepexeHMe» HaMedeH LEbIl psj Mep, KOTOpble
HAIpaB/ieHbl Ha pelleHue 3afaurt 3¢G¢eKTUBHOTO
UCIIONIb30BaHMsI coOCTBeHHBIX BV (rmppo-, Be-
TPOBOJ, COJIHEYHOII, TeO0TePMAJbHOM 3SHEpPIuu,
9Hepruy 6mMoMacchl M JAp.), YTO IO3BOMUT AMBep-
CupUIUPOBATh U YKPEIIUTbh SHEPIeTUYeCKyI0 Hesa-
BJMCUMOCTD. B KOHTEKCTE 3aAB/I€HHON TOIUTUKH T10
MacIITabOHOMY BHEIPEHMIO SHeprocOeperamimx un
9HeproaHeKTUBHBIX TEXHOIOIMII IIPY Hepexofe K
HAayKOEMKOJ1 9KOHOMVKe Hambosee 3HAUMMOJ HaM
IPefiCTaB/IAETCA TaKasd Mepa, Kak CTUMY/IVPOBaHMe
VHBECTULINIL B PasBUTHE HOBBIX TE€XHOIOTUI BO3-
0OHOB/IIEMOTI SHEPTETUKY, B TOM YVCIIe Te/I0-010-
TEXHOJIOTUII, TeoTepMalbHO-BOJLOPONHON 3Hepre-
tvKu. LleneBoit mokasaTesb BBIPAOOTKY 9HEPIUU U3
B3 - 20% oT 06beMa HalMOHAIBHOTO 3Heproba-
naHca. OTMeTNM, YTO aKIeHT IIOCTABJIeH Ha pa3Bu-
TUY TJIABHBIM 00pPa3OM COMHEYHBIX (OTOINMEKTpPU-
YeCKUX TEXHOJIOTUIL.

Ha MakcuManbHOe UCIIo/Ib30BaHMe MOTeHIaa
B3 nanenmmsaer Crparerndeckas nporpaMma pas-
BUTHA 3HepreTuku 1o 2040 r.%°, ncxopsias us Toro,
YTO JIAHHBINI CEKTOP MO/DKEH MEHATHCA Olepexa-
IOIMMM TeMIIAaMU TIPU OFHOBPEMEHHOM YCJICHUM

http://energo-cis.ru/wyswyg/file/news/3Heprocucrema_

7 Yrny6neHHbli 0630p nonutuku ApmeHun B chepe sHeproadpdekTneHocTr. 2017. focTyn: https://www.energycharter.org/
fileadmin/DocumentsMedia/EERR/ARMENIA_IDR_2017_Final_RUS.pdf (aata o6pawieHms: 19.10.2021).

'8 DoHp BO306HOBNAEMON SHEPreTUKIM 1 SHeproaddekTnBHocT! ApmeHun. JocTtyn http://www.minenergy.am/ru/page/544
(paTa obpalyeHms: 19.10.2021).

1 KoHuenuua obecneyeHuns sHepreTmyeckorn 6esonacHoctu Pecny6nukm ApmeHus. MpunoxeHune K nopyyeHuto MpesngeHTa
HK-282-H ot 23 oktabpsa 2013 r. (Ha apmsaHckom s3bike). Joctyn: http://www.irtek.am/views/act.aspx?aid=72431 (nata
ob6pateHns: 19.10.2021).

20 Crpaternyeckas nporpamma pasBuTus SHepreTrkim Pecny6nukn Apmenus fo 2040 r. ot 14 aHBapa 2021 r. JocTyn: https://
www.e-draft.am/projects/2170/about (gata o6patueHus: 18.01.2022).
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BHVMaHNA K pa3BUTHIO aTOMHOJ 3HepreTuku. IIpe-
Jie BCET0, 3TO BBOJ, B 9KCILIyaTaIlMIO IIECTY HOBbIX
COTTHEYHBIX (DOTOIEKTPUIECKUX CTAHIMII 061elt
YCTaHOBJIEHHO! MOIHOCTBIO OKomo 120 MBT, urto
JIOTIOIHUT Y>Ke JIeliCTBYIOI e COTHEYHbIe CTAHIINM,
KOTOPBIX HacuuTbiBaeTcs nopsapgka 1700 eguani. K
2026 r. IIaHUPYeTCA YBENNYUTb NOJI0 IIPOU3BOL-
CTBa COIHEe4HOI1 sHeprym fio 10 % B pamkax obue-
ro obbema sHeprobananca. K ycnoBusam pasButus
CEKTOPA COTHEYHOII 9HEPTeTUKM OTHECEH He TONbKO
IPUTOK MIHBECTUIINIA, HO ¥ HOBble BO3MOYKHOCTY Ha-
KOIIMTE/IbHBIX CUCTEM, KOTOpbIE 3aBUCAT OT TEMIIOB
Hay4YHO-TEeXHIYECKOTIo IIporpecca.

Ecmu npoananmsuposarb 3akon Apmenun «O6
SHepreTyke»*', To, HECMOTps Ha TO, YTO OH CIeLN-
aJIbHBIM 00pa3oM He HAIIpaBJieH Ha IIPaBOBOE pe-
TyIMpOBaHNe UCNONb3oBaHuA BJO, B HeM Bce xe
MO>KHO YBUJIETb TIOJIOXKEHUSA, KOTOpbIE PETyIMPYIOT
Pa3BUTHE 3TOTO CEKTOPA, B TOM 4UCTIE €T0 TEXHOJIO-
riyeckoe obecredeHne. B 41ciI0 OCHOBHBIX IPVH-
LVIIOB COITIACHO M. 1 ¢T. 5 «OCHOBHBIE IIPVHIIIBI
TOCYapCTBEHHOI MOMUTUKU B cepe SHEPreTHKI»
BXOZIUT IIOOIpeHMEe Hay4HO-TeXHMYECKOIo Ipo-
rpecca ¥ BHEPEHVSA HOBBIX 3HEPreTUYeCKUX U
sHeprocbeperamux TEXHOMOTNI, MOATOTOBKA M
IIePEeNOArOTOBKA KafjpoB (IIIL. «/1»), YTO TeCHeMIINM
06pa3oM cBA3aHO ¢ obecIedeHNeM SKONIOTIYeCKOl
0€3011aCHOCTY ¥ MCIIOTIb30BaHMEM a/IbTePHATUBHBIX
MICTOYHUKOB SHEPI U,

HemnocpencTBeHHBIM 00pa3oM Ha IIOOLIpeHNe
pasBuTusa cekropa BV nHampasneH 3akoH ApMme-
Hrn «O6 sHeprocOepeXxeHMN ¥ BO30OHOBIIAEMOI
sHeprum»*. B kauecTBe OJHOTO M3 NPUHINIIOB TO-
CY[ApCTBEHHOJ IIOJIMTUKY Ha3BAHO YBeIdeHMe Jic-
nonb3oBaHyA BVIO, mpuMeHeHMe 1 pa3BUTHE HOBBIX
texHonoruii (m. 2 «d» cT. 5), a TaKKe obecredeHne
KOHKYPEHTOCIIOCOOHOCTY ~ JaHHBIX VMCTOYHUKOB
aHeprui (I 2 «e» CT. 5). B cooTBeTCTBUM C JaHHBIMMK
IPUHLMIAMY BbICTPAMBAIOTCA HAIPaB/IeHUA TOCY-
lapCTBEHHOTO YIIPaB/IEHN, CPEfil KOTOPbIX — Opra-
HM3anusa oOydeHNs, MPOJBYDKEHNUe MCCIeSOBaHNUI

U paspaborTka, MHPOpMMpPOBaHNE ¥ IpoNaraHja
(m. 1 «k» ct. 6). IIpobnemarrike MeXIYHApOLHOTO
COTpY[HMYECTBA MOCBAILEHA CT. 19. B Heil 3akpe-
IUIEHbI BCe K/II04eBble TeMaTumyeckye GpopMsbl (Ha-
IpaB/ieHNsA) COTPYJHUYECTBA, a VIMEHHO — OOMeH
9HeproapeKTUBHBIMY TEXHONOIMAMM ¥ IPOU3-
BOJICTBO YCTPOIICTB, 00MeH MHpOpMaLyel, yyacTue
IOPUANYECKNX U GU3NYEeCKMX UL APMEHNI B MEX-
IIYHapOJHBIX IIPOIpaMMax, a TakKe paspaboTka 1
HOC/IeAYIOWas peann3alusa COBMECTHBIX IPOrpaMM
VI TIPOEKTOB.

Kvipevisckas Pecnybnuxa. Ecny nepexomutb K
aHaJM3y YAENTbHOIO Beca BO30OHOBIIAEMON SHep-
retuku B Kuprusum, To ee [0/ B HaIlMOHA/IbHOM
3HeprobasaHce HaMMeHbIIAsA 110 CPAaBHEHMNIO C JIPY-
TYIMM TOCYAApCTBaMM-WIEHAMU 1 COCTABILAET MeHee
1%. Ora [0/ B OCHOBHOM IIpefiCTaB/IeHa Masloi
TUIPO3HEPTeTUKON. B CTpyKType TONNMBHO-3HEP-
reTH4Yeckoro 6ajaHca JOMUHUPYET MMIIOPT SHep-
TOHOCHTeNIeNl U3 3apyOeKHBIX CTPaH, @ MOLIHOCTI
10 BeIpaboTKe anmekTposHeprun Ha [IC paboraioT
Ha TIpefieie CBOMX BO3MOXHOCTell. TexHomorum uc-
IO/Ib30BAHNA TOIUIVBA Y SHEPIMY JABHO yCTapenn,
4TO YCYryO/1feTcss HeCOBEPIIEHCTBOM IIPAaBOBBIX I
(b1MHAHCOBO-9KOHOMIYECKIX MEXaHV3MOB Pery/u-
POBaHNA SHEPTeTUYECKOTO phIHKA. [lepuumnt sHep-
FeTUYECKUX PEeCypPCOB U SABHDBIN 3HEPreTHYeCKUi
mchamaHC OKa3bIBAIOT TOPMO3slllee BO3JIENCTBIE
Ha 5KOHOMMYECKOe pasBuTHe CTpaHbl. OfHAKO 110
CYIIeCTBYIOLIMM OL€HKaM IIOTeHLManl BO30OHOB-
JIAEMBIX Y HETPAJVIVIOHHBIX MCTOYHIKOB SHEPIUN
(sHeprus CONMHIA U BOJOTOKOB, BETPOBAs SHEPINA U
61oMacca) BecbMa 3Ha4MTEJIEH, €r0 VICIIO/Ib30BaHMe
crioco6HO ynoBneTBOpuUTh Gormee 50 % moTpebHOI
sHeprun B Kerproiscrane. besycnoBHo, B cTpaHe Ha-
KOIUIEH ONBIT Pa3pabOTKM ¥ MCIOIb30BAHUA 3HA-
YUTEIbHOrO KOMNYecTBa TexHonmornii BMO%, Ho Ha
CeTOJHAIIHNI IeHb 3TO He B/IMAET Ha OOLIYIO0 CTPYK-
Typy sHeprobamanca. K cucreMHbIM Ipo6iemMam
PasBUTHA CEKTOPA OTHOCATCSA OTCYTCTBME PbIHKA
B3, HemocTaTOK PUMHAHCOBBIX CPEACTB 1 Ka[pOBO-
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21 3akoH Pecny6nukn ApmeHuns o6 sHepreTuke oT 7 mapTa 2001 r. (B pea. ot 17 anpens .2020 r.). Joctyn: http://www.parlia-
ment.am/legislation.php?sel=show&ID=1291&lang=rus (nata obpaLyeHua: 17.05.2021).

22 The law of the Republic Armenia No. 3P-122"“On energy saving and renewable energy” dated December 4, 2004 (as amend-
ed June 4, 2021). URL: http://www.parliament.am/legislation.php?sel=show&D=2119&lang=eng (accessed 17.05.2021).

23 Eponelickas dKoHoMuuyeckasa Komuccma OOH: HauvoHanbHbIi AoKnag MO PasBUTUIO TEXHONMOMMA B 06MacTv
3HeproapdeKTNBHOCTM 1 BO306HOBMAEMON SHepreTkn B Kbiprbidcko Pecnybnuke. Mo npoekty ESK OOH «AHanu3
Pa3BUTUS U PACMPOCTPAHEHNA NEePefoBbIX TEXHONOMIA B 06/1aCTV S3Hepro3hdeKTVBHOCTM U BO30OHOBAEMOW SHEPreTUKN
B pamMKax npoekTa «[nobanbHas sHeproadpektmBHocTb 21». C. 18-21. JocTyn: https://unece.org/fileadmin/DAM/energy/se/
pdfs/gee21/projects/FinalReport_KG.pdf (nata obpatierus: 01.07.2021); MUHUCTEPCTBO MPOMbILUIEHHOCTA U SHEPreTUKN
Kblprbizckoit Pecny6nuku: Pa3sutie BO306HOBNAEMbIX MCTOUHUKOB dHeprun. 2013. Joctyn: https://www.unescap.org/sites/
default/files/C_Kyrgyz_Orozaliev_R.pdf (nata obpatueHus: 20.07.2022).
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ro obecreyeHns 1, KOHEYHO, OTCYTCTBYE HEJJOPOIUX
TEXHOJIOTMII, KaK, BIPOYEM, ¥ MAaCIITaOHBIX IIPOEK-
TOB I10 MX KOMMepuuaau3anyu>:. B coro ouepernp, B
Pecriy6riike JOCTUTHYTO TIOHMMaHME HEOOXOAMUMO-
CTH PasBUTHA JAHHOTO ceKTopa. CBUJETETbCTBOM
3TOro ABIAeTca npuHATHe B 2008 I. crenyanbHOro
3aKOHa O BO30OHOB/ISIEMbIX MCTOYHMKAX SHEPIUM™,
KOTOPBIII C/IelyeT pacCMaTpUBATh B 00I[eM KOHTEK-
CTe 3HEepreTM4ecKoro 3aKOHOJATEeNbCTBA (3aKOHBI
Koiproisckoit Peciyommknm: «O6 snepreTuke», «O6
9TeKTpO3HepreTIKe», «O6 sHeprocobepesxeHnn», «O
NULIEH3VPOBAHNN»).

HannonanbHasg sHepreTnyeckass Iporpamma
Koiproisckoit Pecrry6mykn Ha 2008-2010 rr. n cTpa-
TeTVs PasBUTHUA TOIUIMBHO-3HEPIeTUIECKOTO KOM-
wiekca fo 2025 .26 mpeycMaTpUBaIOT COKpallleHe
MMIIOPTa ¥ PacIIVpeHye UCIO0Ib30BaHUA MECTHBIX
3HepreTNYeCKIX peCcypCcoB, BKII0Yas HeTPAIUIIMOH-
Hble B3 Ha poHe 00111er0 TeXHOIOTMYeCKOro Hepe-
BOOpY>XKeHNsA oTpaciu. B m. 2.5. «Herpaguunonubie
BO300OHOB/IIEMble MCTOYHUKM SHEPIUMY M Majlble
[9C»¥ orMe4anoch, 4TO HMOTEHIMaNbHble HEPro-
pecypchl HeTpaauIoHHbIX B/ Pecnybmuku, xo-
TOpbIe JOCTYIHBI C y4€TOM COBPEMEHHOTO YPOBHA
PasBUTUA TEXHMKM U TEXHOTOIMH, COCTaBIIAIOT
0KO0o 840 MJIH. T B roJj, U3 KOTOPBIX P€aJIbHO MUC-
nonbayercs scero 0,17 %. B kauecTse He00X0IIMO-
ro ycmosuA passutus TOK oTrmedyeHO mpoBeneHMe
COOTBETCTBYIOIIEN HAyYHO-TEXHUYECKOVW U MHHO-
BAaIlMOHHOJ TIOTIMTUKY, YTO JO/DKHO BBIPAXKAThCA B
TOCYJAPCTBEHHON TOJifiepKKe HayYHO-VCCIeNoBa-
TENIbCKYUX PaboT B 00/1aCTV S9HEPTeTUKIU U TIOCTIENY-
I0IL[EM BHEPEHNI HOBENIINX JOCTVDKEHNI HAYKU U
TEXHUKIL

MbI He OyfeM creLuanbHO OCTAaHABIMBATBCA Ha

IPEeUIOKEHHBIX 3[1eCh MepaX TOCy/iapCTBEHHOII Ha-
YYHO-TEXHIYECKOI oMU THKN. OTMETIM JINIIb, YTO
OHI BCelleJI0 pacIpOCTPaHAITCA Ha cekTop BID.
Becb Bompoc 3ak/Io4aeTcsA B OCYIIeCTBICHUN JJaH-
HBIX Mep.

B cnmy Heo6XoaMMOCTH pelIeHNs HaKOMMBIINX-
cA mpobeM U peaM3aluyl HOBBIX BO3MOXKHOCTEI
B 2019 r. 6p11a paspaborana Konuenuys pasputus
TOIUIVBHO-3HEPreTNYeCKOro KoMItekca KbIprois-
ckoit Peciy6muku go 2030 r.?® 3HaunTeIbHOE MECTO
B Hell OBI/IO OTBEJIEHO COBEPIIEHCTBOBAHNIO (PUHAH-
COBBIX MEXaHV3MOB, HAIIPAaBJICHHBIX Ha pPasBUTHE
BV n BHezmpeHMe sHeprocOeperamumx 1 9KoIo-
TMYECKY YMCTBIX TEXHONOTHII ¥ 000PyAOBaHMA KaK
OJJHOTO 13 KJIFOUEBBIX aCIIeKTOB Pa3sBUTUA HU3KOY-
ITIEPOJHOM «3€eHOI» 3KOHOMMKM. B KadecTse Lie-
JIEBBIX IOKa3aresell ObUI0 HAMEYEHO IIPOU3BOACTBO
aMeKTpo3Hepruu Ha 6ompunx [9C, fons KoToporo
JIO/DKHA COCTAaBUTD B 0011[eM 00'beMe IPON3BOJCTBA
70 % c yBenuueHueM gomu BUS ¢ 1,5 % no 5 %. 3to
laCT BO3MOYXHOCTD COXpaHuTh BbiOpocs! [T Ha co-
BpeMeHHOM ypoBHe. OTMeTHM TaK)Xe IUIaHBI 110 Ha-
NTAXVMBAHNIO COTPYJHUYECTBA C MEXIYHAPOLHBIMI
JIOHOPCKVIMM OPraHM3aLMAMYU Y KIMMaTHIeCKUMI
boHIaMM, YTO TIOMOXET YCWINTb KOOPAMHALNIO
MeX/JYHAPOJHOTO COTPYAHUYECTBA 1 IIPUBJICYEHA
HeoOXOMMBIX cpeficTB B pasButie BYIO. K 3agasam
B obmacty BV ObUM OTHECEHBI: CTPOUTENBCTBO
OMOra3oBbIX YCTAHOBOK C IO/NyYeHNueM Ouorasa u
IOy THBIM JVICIIO/Ib30BAaHMEM OTXO[lOB B KauecTBe
yno6peHs i pepMepCKIUX X035ICTB; COMHEYHBIX
KOJUIEKTOPOB, TEIIOBBIX HACOCOB, @ TAK)KE UCIIONIb-
30BaHNE TeIUIa TeOTePMa/lbHBIX MCTOYHVUKOB A
TEIIOCHAO)KEHNA COOTBETCTBYIOIMX OOBEKTOB M
HaceJIeHVA B PallOHaX VX COCPeOTOYEeHMA PN Of-

24 EBponelickan skoHommyeckas komuccra OOH: HaumoHanbHbIl nnaH 4encTBuid No yCToMurBOM SHepreTrike Kbiprbi3ckon
Pecny6nukn. C. 27. [Joctyn: https://unece.org/fileadmin/DAM/project-monitoring/unda/16_17X/E2_A2.3/NSEAP_Kyr-
gyzstan_RUS.pdf (naTa obpatueHus: 20.07.2021). Cm. Takke: Bo306HOBsIeMble UICTOUHMKIM SHeprm B Kbiprbidckoit Pecnybnvike:
cocToAHMe 1 nnaHmpoBsaHue. 2019. C. 5. loctyn: https://www.irena.org/-/media/Files/IRENA/Agency/Events/2019/March/5-
-Mirgul-Askarova--State-Committee-of-Industry-Energy-and-Subsoil-Use-Kyrgyzstan.pdf?la=en&hash=44FDB2C324AA89AF
74B4A52666B5FADA6623BA5D (nata obpatueHus: 20.07.2021).

% 3akoH Kblprbizckoit Pecny6nukum ot 31 gekabpsa 2008 r. N2 283 «O BO306HOBNAEMbIX UCTOUHMKAX SHEPrum» (B ped. ot 24
mionaA 2019 r.). URL: http://cbd.minjust.gov.kg/act/view/ru-ru/203243?cl=ru-ru (gata o6paweHus: 19.10.2021).

% HauunoHanbHasi sHepreTnyeckas nporpamma KuprusumHa 2008-2010 rr. 1 cTpaTerns pasBUTns TONIMBHO-3HEPreTUYECKOro
Komnnekca fo 2025 r. OgobpeHa MoctaHoBneHnem Xoropky KeHelwa Koiprbisckoii Pecry6nvku ot 24 anpens 2008 r. N2 346-
IV. Boctyn: http://cbd.minjust.gov.kg/act/view/ru-ru/58883(nata obpatieHus: 10.06.2021).

¥ HauwnoHanbHas 3HepreTnyeckas nporpamma Kolprbizckor Pecny6nuku Ha 2008-2010 Ir. 1 cTpaTerys pa3sBuTs TOMAVBHO-
SHepreTnyeckoro Kommnekca go 2025 r. OpobpeHa noctaHoBneHvem Moropky KeHelwa Kblprbisckon Pecny6nuku ot 24
anpena 2008 r. N2 346-IV. C. 16-17. [loctyn: http://energo-cis.ru/wyswyg/file/Zakon/Nacional/Kyrgysya/2008%2004%20
24%20%D0%9D%D0%B0%D1%86.%0D1%8D%D0%BD%D0%B5%D1%80%D0%B3.pdf (nata obpaiieHums: 19.10.2021).

% TpoekT noctaHoBneHus lNpaBuTenbctBa Kbiprbidckon Pecny6nukn «O6 yTeepxaeHUn KoHUenummn pas3smtus TOMAMBHO-
SHepreTnyeckoro Komnnekca Koiprbidckoin Pecny6nvku go 2030 rogar. Mpunoxerue Ne 1. floctyn: https://www.gov.kg/ru/
npa/s/2351 (pata obpaeHms: 19.10.2021).
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HOBPEMEHHOM CO3/JaHUM YCTIOBMIA [/I1 MTHBECTOPOB,
¢ TeM 4T06BI 00'beKThI BJID MoOrnu KOHKyprpoBaTh
C TpafiMLIOHHON SHEPreTUKOI IyTeM IPOBEIEHNA
KOHKYPCHBIX TOProB (QyKI[IOHOB Ha IOHIDKEHMe
LIE€HBI).

Bupienne pasBuTusA 9HEPreTUKM B LI€JIOM U CEK-
Topa B/IO B 4acTHOCTM HOCTATOYHO HETalbHO OT-
pPaXEeHO B JJOKYMeHTaX OOIero XapakTepa, OT/IN-
YaKoIMXCcsA KOMIUIEKCHOCTBI0. KioueBoe 3HaueHnme
umeet IIporpamma pasBUTHUA «3€/I€HON» SKOHOMU-
ku B Keipreisckoit Pecniy6nmke Ha 2019-2023 rr.,
B KOTOPOJ HaMeyeHa CHMCTeMa Mep IO PasBUTHIO
cektopa B3O n 3akpeneHs! LiefieBble ITOKa3aTeIM.
B paMKax 3allaHMpPOBAHHOIO YBeNMYeHM: [OU
BO300OHOB/IAIEMBIX MCTOYHUKOB 3HEPIUM B 00IIeM
o06beMe KOHEYHOTO SHEpronoTpedeHns Ipenmo-
naraeTcs guBepcuduKaiys BO30OHOB/IAEMbIX TeHe-
PUPYIOLIMX MOLIHOCTEN, YTO MO3BONUT «IIOBBICUTD
YCTOIYMBOCTD K M3MEHEHMIO K/IMMAaTa U IPeJoCTaB-
JIEHME pacCIIpeJe/IeHHO COJIHEYHOI, BETPOBOI, U
APpYroi MOpailOHHOM reHepauyy B COOTBETCTBUN C
UMEIOLIMMICS MEeCTHBIMI pecypcamu»®. B pesyinp-
TaTe OXXMJIAETCH, YTO BC/IE[CTBNE VICIIOIb30BAHMAA
U BHeApeHVs 9Heproa((eKTUBHBIX TeXHONOTUI 1
TexHonoruit B/I9 613Hec-ceKTOpOM 1 HaceneHueM
IIPOM30NZIET CHIDKeHNe sHeproeMKocty BBIT k 2023
Ha 4,5 %.

B Pasgene VI «9xoHOMMYecKMe HPUOPUTETHI
passutuA» HanyoHanbHONM IPOrpaMMbl pasBUTHU:A
Koiproisckoit Pecniy6mkn 1o 2026 r.*° MHOTO BHU-
MaHHUA OTBEJEHO PEIIEeHMIO 33aJjad B CEKTOpe TIH-
IlpO3HEpPreTUKy, y KoTopoii B Kuprusum nmerorcs
3HA4YMTE/NbHbIE IEPCIEKTUBbl B IUIAHE CHIKEHM:A
3aBUCUMOCTM OT YyIZeBofoponoB. Kpome aroro,
CTAaBUTCA 3ajjada IO IIePeXofy K aJbTepHATUBHOI
SHEpreTUKe, a MMEHHO Pa3BUTHE a/IbTEPHATUBHBIX
VICTOYHMKOB 3Hepruy (COJHe4YHas ¥ BeTpOBas) B
KOHTEKCTe TEeXHOJIOIMYEeCKOil MOJepHU3aluu OT-
pacm. OfHOBpeMEHHO BCe 3TO BIUIETEHO B II/Ia-
HMPYeMBbIil KOMIUIEKC Mep IIO PeLIeHNI0 0O0/IbLIOoro
KOJIIYeCTBa Ipo6/IeM, KOTOpbIe HAKOIMIICH B 9HEp-
TeTYeCKOM KOMIUIEKCe CTpaHbl M TpeOyT Hesa-

MeJINTe/IbHOTO peleHys. CXOHbII IepedyeHb Mep
npefRycMoTpeH B HalmoHaibHOM cTpaTerny passu-
s Keipreisckoit Pecrrybmukn Ha 2018-2040 rr.’.
B Crpareruu npocnexnbaercs upes 10 IpeBpalle-
HI0 Pecriy6mkuy B KPYIIHOTO pervoHaIbHOrO Ipo-
V3BOAMTENIA SHEPryy, OOMajaloLIero sHepreTmde-
CKMM IIOTeHIajioM. Posib B 3TOM IIpM3BaH ChIIPaTh
u cextop BU3. Cornacno 3agade 7.12 «Pacumpenne
y4acTus BO30OHOB/IAEMBIX MCTOYHMKOB SHEPIUI»,
pasBUTME JIOKAJIbHBIX CUCTEM SHEProCHaOXKeHMA
Ha OCHOBE JCIIO/Ib30BAHN 3HEPIUM CONHIIA, BeTpa
U BOZIbI, 3€MHBIX HEJp pacCMaTpuBaerca B Kade-
CTBe IlIara B HANIPaBJI€HUM NOCTIDKEHMA OObIeit
SHepreTnyecKon HesasucumocTn. IIpennonaraercs,
4TO B C/Iy4ae peaan3aliuy 3all/IaHMPOBAHHbIX IIPO-
€KTOB IIpOM30JifieT yBeIM4YeHVe MOIJHOCTH 3Hep-
rocucrembl KbIpreiscrana He MeHee 4eM Ha 10 % B
TeyeHye nATy jeT. C 3Toil Le/Nbl0 3aIUIaHMPOBAHO
He TONbKO CO3JaHMe HaJJIeXKalllell NpaBoBOil cpe-
Iibl, HO ¥ pOPMIPOBaHIE PEXXIMa MaKCHMaTbHOTO
0/1aronpyATCTBOBAHNA JI/I1 BBO3a TEXHONIOTMYECKO-
ro 000pyHOBaHMs, YTO CTAHET IapaHTHell MO COBI-
Ty 97IEKTPOSHEPIMM KaK C HO3ULM 00beMOB, TaK
¥ 1eHbl. Kak MO>KHO BMJIETb, peub O COOCTBEHHBIX
TEXHOJIOTMYEeCKMX Pa3paboTKax He MJIET.

B 2008 r. B Pecriy6rike ObUT IPUHAT CrieLuab-
HbIl 3aKOH O BO30OHOBJ/IAEMbIX MICTOYHMKAX SHEP-
rm*?. B cT. 6 «OCHOBHBIX IPUHIMIIOB TOCYZap-
CTBEHHOJ1 OMMTUKY B obrmactu BI9» copeprxurcs
bopmynmupoBKa 3ajjad TOCYAPCTBEHHOI ITOMNUTUKN
B 00/macTu Bo306HOB/IsAeMOlt sHepruyu. OHM COCTO-
AT B YKpeIUIEHM! SHepPreTNdecKoil 6e30macHOCTH
yepe3 yBeMYeHMe O BO30OHOB/IAEMOI SHEPTUL,
B PasBUTUM KOHKYPEHTOCIIOCOOHBIX 3HepreTmye-
CKUX CHCTeM 11 00ecIiedeHNN 3alMThl OKPY KaIoIIelt
cpenpl. Jlanee B 3TOM CTaTbe 3aKpEIUIEH LEblil pAL
IPVMHILUIIOB, Ha KOTOPBIX 0asyupyeTcsa MOIUTUKA B
IaHHOII cdepe.

Kak HaM KaxKeTcs, BeCbMa BaKHBIMM IIPE/ICTAB-
JIAIOTCA [1BA MIPYHIINIIA, 2 IMEHHO — MH(OPMAI[VIOH-
Hoe obecIieyeH1ie TeXHMYECKVX 1 TeXHOIOTMYeCKIX
IOCTVDKeHuit B obmactu BV u mmpokoe BoBeve-

» TlporpaMma pasBUTUA «3eIeHO» SKOHOMMKM B Kblprbidckoll Pecnybnvke Ha 2019-2023 rr. YTB. [ocTaHOBnEHVEM
MpaBuTenbcTBa Kbiproidckoi Pecnybnvku ot 14 Hos6pa 2019 r. N 605. C. 23. Joctyn: http://mineconom.gov.kg/froala/up-
loads/file/91827e3f83f5a04a78e2dc827b7ef37f9a69b383.pdf (nata obpaiieHus: 19.10.2021).

% HauwmoHanbHasa nporpamma pa3sutua Kelproisckon Pecny6nvku go 2026 r. C. 54-63. [loctyn: http://www.stat.kg/media/
files/3d033353-7e05-42ec-a282-8722459f5¢31.pdf (nata obpaiyeHuns: 19.10.2021).

31 HauwmoHanbHasa ctpaterusa passutua Keiprbisckorn Pecrnybnuku Ha 2018-2040 rr. YTB. Yka3om MpesnpeHTta Kbiprbisckon
Pecny6nuku ot 31 okTa6pa 2018 . N2 221. C. 41-44. [octyn: http://www.stat.kg/ru//ukaz-prezidenta-kyrgyzskoj-respubliki-o-
nacionalnoj-strategii-razvitiya-kyrgyzskoj-respubliki-na-2018-2040-gody/ (nata o6paiyeHus: 19.10.2021).

32 3akoH Kbiprbizckor Pecny6nukm ot 31 fekabpa 2008 r. N2 283 «O Bo306HOBNAEMbIX UCTOYHMKAX SHEPrn» (B pes. oT 24
viona 2019 r.). Doctyn: http://cbd.minjust.gov.kg/act/view/ru-ru/203243?cl=ru-ru (gata obpaiieHus: 19.10.2021).

Moscow Journal of International Law « 1 - 2022

91



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

HJe OOILIeCTBEHHOCTI U HayYHO-TeXHUYECKOTO I0-
TeHIMaja B Ipolecc ux ocsoeHud. OTmedeHHbIe
IOPUHLMAIBL  ONPENEIAIT MEXaHM3Mbl IIPOJIBIKE-
Hua BIS, xoTopoe mpusBaHo ocyulecTsaATh [Ipa-
BUTENbCTBO Pecniybnuku. Tak, B ¢T. 7 K mofo6HOrO
pofia MeXaHM3MaM OTHECEHO TIapaHTUPOBaHHOE
(bYHKIMOHMPOBaHNE SKOHOMIYECKVX MEXaHNM3MOB
U TIPefyCMOTPEHHBIX 3aKOHOJATE/IbCTBOM CTUMY-
JMPYIOIUX Mep 10 pa3paboTKe ¥ BHEPEHNIO 9KO-
JIOTMYeCKM YMCTBIX TEXHOIOTUII MM TEXHONOTUI €
HM3KUM ¥ 6€30I1aCHBIM YPOBHEM OTXOJI0B B IIPOIIeC-
ce ocBoeHnA BVIO, BKI04asA CKBaXXIHBI, 9BaKyalllio
BEIIECTB, 3arpsASHAMIMX OKPYXKAIOI[YI0 Cpefy B
Hpoliecce IpOU3BOACTBA, U VICIIONb30BaHMeE BO300-
HOBJIAI€MOT'0 TOIIMBA U T. . JJaHHbIE Mepbl HAaIpaB-
JIeHbl Ha BHEJPEHME COOTBETCTBYIOIIMX TEXHOJIO-
Ui, YTO BIIOJIHE JIOTMYHO CBA3aHO C MEPaMM IO UX
HOJIepXKKe pa3paboTKe, Kak 3TO ObUIO 3aKPEI/IEHO
B CT. 6. [lanee B cT. 8 «[ocymapcTBeHHOE yIIpaBieHue
B obmactu BVO» K HampaBleHMAM [eATeNbHOCTI
[IpaBuTeNIbCTBA OTHECEHA OpraHM3anusA 00ydeHysA
U COfeNCTBMA HAayYHO-TEXHMYECKOMY IIPOTpeccy;
obecreyeHre MeXIYHapOJHOIO HAay4YHO-TEXHUYe-
CKOTO COTPYJHMYECTBA U YYacTUA B MEX/YHAPOJ-
HBIX ITPOrpaMMax II0 MCIIONb30BAHUIO M PAa3BUTHIO
BUI3; copelicTBie BOBIEYEHUIO OOLIECTBEHHBIX U
Hay4YHO-TeXHMYECKMX OpraHM3allMil B Ipolecc UX
OCBOEHM.

Takum 06pasoM MOXXHO BUJAETb, 4TO B Pecrry-
6/IMKe UMEITCS HeoOXomyuMble 6a30Bble 3aKOHO/A-
Te/IbHble ¥ IPOIPAMMHO-CTpPAaTern4yecKiie OCHOBDI
mns passutuA BVO, B yacTHOCTM TUMAPOIHEpreTH-
KU, ! a7IbT€PHATUBHOI 3HepreTUku. OyHKLUMOHUPY-
eT lleHTp pa3BuTNA BO30OHOB/IAEMBIX UCTOYHUKOB
sHepruu u 3HeproaddexTuBHoCcTH. OpHAKO 3a-
METHO OTCYTCTBME JJOCTaTOYHOI'O KOJMYeCTBa IOf-
3aKOHHBIX aKTOB, a TaKXe CIlelMaJbHOIO pEeryiu-
poBaHMs aHHOI cdepsl B Byje TOCYAAPCTBEHHO
nporpaMmbl. O[HOBPEMEHHO C 3TUM COXpaH:AI0-
HMecsi KpM3MCHbIe IIPOLiecChl B 9HepreTuke Peciry-
6muku [Makwunosa, 2017:367] MOryT HeratuMBHO
CKa3aTbCs Ha IUIaHAX 1o GopMMpoBaHMIO 00IEro
anexkTpoaHepreTnyeckoro peiika EA9C x 2025 . B

CBOIO OuYepelb, He3HAYMTE/IbHAA CTelleHb obecreye-
HUA ceKTopa BVIO HOBBIMU 1 HOBENIIMMU TE€XHO-
JIOTUAMY 3aTPYJHAET CYLIECTBEHHBI POCT PbIHKA
a/IbTepHATUBHOI 3HEPTeTUKI.

Kasaxcman. CornmacHO CTaTUCTMKE B HACTOsA-
mee Bpems fonsa BVID B cTpykType sHeprobamaHca
Kasaxcrana coctaBiser okomo 3 %, a 3a IOCHeN-
Hee JecATUIETHE MOIIHOCTM cTaHumii B BbI-
pocmut ¢ 94 MBrt (2011 1) go 6omee yem 1800 MBt
(2020 r.)*. Bce a0 cTano pe3ynpraToM IPOBeeHNMs
OTpac/IeBOi TOCYIAPCTBEHHON MOMUTUKN, B OCHOBE
KOTOPOJI HaXOJAUTCA LIe/Iblii KOMIUIEKC JOKYMEHTOB
IPOrpaMMHO-CTPATeTMYecKOro Xapakrepa. B Hux
IpefycMaTpuBaeTCs YCKOpPeHMe pPasBUTHE CEeKTopa
B3, Bxrovas anbTepHATUBHYIO HEpreTuKy. [laH-
Hble JOKYMEHTBI TeCHEHIIMM 00pa3soM COIpPsKEHbI
C 00IIIeroCyIapCTBEHHOI CTpaTeryell NHAYCTpUab-
HO-MHHOBAIVIOHHOTO Pa3BUTHsA cTpanbr. Opranu-
3al[JIOHHbIe Mepbl 10 (GOPMIPOBAHNIO MEXaHI3MOB
CTUMY/IMPOBAHUA PasBUTHA JJAHHOIO CEKTOpa Halll-
NN 3aKpeIUIeHNe B OTPAc/IeBOM 3aKOHOJIATE/IbCTBE.
BesycnoBro, nomuka Kasaxcrana B cdepe BV
MMeeT BHEIIHENONNTNYECKOe II03VMLOHMPOBAHME
CTpaHbI B KaueCTBEe «OTBETCTBEHHOT'0 Y/IeHa MIPOBO-
ro cooO0IIecTBa MO JOCTVDKEHNIO YCTONYMBOTO pas-
BUTKA Ha I7I00aTIbHOM U HAIVIOHA/IBHOM YPOBHAX»
[Carbibannu, Ecexuna, Hypnanosa 2017: 206].

B Crparerun «Kasaxcran-2050» mpumeHNUTeND-
HO K (OPMMPOBAHUIO ¥ PasBUTHUIO YCTONYMBOI
SHEPreTMKM IIpefycMaTpuBanoch obecredeHne
BO3MOXXHOCTM CYMMAapHOTO IIOTpeO/eHMs 9JeK-
TpoaHeprun B 2020 r. Ha ypoBHe 135 mupn KBty
B 2030 1. — Ha yposHe 200 mipg kBry, B 2040 1. - 265
mipp kBry, B 2050 rogy - 295 mupp kB4 npu mo-
3TAIIHOM CHIKEHMM 3HEPrOeMKOCTM efJMHMIbI Ba-
JI0BOTO IPOAYKTa B 2,4 pasa. OlHOBPEMEHHO C 3TUM
OBI/IO 3aIIAHVPOBAHO ObecleyeHye CPeHUX TeM-
IIOB pOCTa 07/ IPOU3BOJCTBA SHEPTUM U3 a/IbTep-
HaTUBHBIX ¥ BO30OHOB/IAEMbBIX MCTOYHUKOB SHEP-
rvu B epuox go 2050 r. Ha yposre 10,6 % B rog®.

B Tecnoit casu co Crparerneit Kazaxcran-2050
HaxopuTcs paspaboranublit B 2013 1. mpoexT Kon-
LeNIMY YCTONYMBOM 9HepreTuku Oymyiero Ka-

33 PWC: PoiHOK B/ B KaszaxcTaHe: noTeHUman, BbI30Bbl 1 NepcnekTusbl Mepsbii Boinyck. 2021. C. 3.JocTyn: https://www.pwc.
com/kz/en/assets/pdf/esg-dashboard-final-5.pdf (nata ob6patieHus: 19.10.2021).

3 Cm.,, Hanpumep: TocymapcTBeHHas MpOrpaMma VHAYCTPUAnbHO-UHHOBALMOHHOIO pa3Butus Ha 2020-2025 rr. YTB.
MocTaHoBneHvem MpaButenbcTBa Pecnybnukn KaszaxctaH ot 31 gekabps 2019 r. N2 1050) Joctyn: https://adilet.zan.kz/rus/

docs/P1900001050 (nata o6patyeHus: 19.10.2021).

% Crpatervsa «KasaxctaH-2050»: HOBbIA MOMUTAYECKUIA KypC COCTOsIBLUErocs rocypaapcTea. lNocnaHue [Mpe3upeHTa
Pecny6nukn KasaxctaH — Jlugepa Hauum H.A. Hazap6aeBa Hapoay Ka3saxcTaHa (AcTaHa, 14 fekabpa 2021 r.). doctyn: https:/
adilet.zan.kz/rus/docs/K1200002050(nata obpatueHus: 19.10.2021).
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3axcTa"a 7o 2050 r.°°, okasaBLIMIT BO3MEIICTBYE HA
HOCTIefyIolye  KOHLENTya/lbHble IPOrPaMMHO-
CTparernyeckye MNOKYMEHTBl B 3HepreTH4ecKoll
cepe. KoHuenmusa mcxogut us TOro, 4To YCTOII-
4yBas O9HepreTMKa IpeAcTaBisieT coboit chepy
MacCOBOTO MCIONIb30BaHMsA BBICOKMX TEXHOJIOTHI
Y OJHOBPEMEHHO ABJIAETCSA KaTajamsatropoM Ooree
IIMPOKOTO COIMANbHOTO ¥ 9KOHOMMYECKOIO pas-
BUTHA 0OIjecTBa. B KauecTBe B3aMMOCBA3AHHBIX
CTpaTerMyeckux 3ajad ObUIM BBIIBMHYTHI HOCTHU-
KeHIe COOTBEeTCTBYSI (OPMUPOBAHNUSA YCTONYMBOI
SHEPreTHKM C IporpaMMaMyu 10 (GOpMIPOBAHMNIO
B KasaxcTaHe «3elleHOI» 9KOHOMUKM, paspaboTka
HOPMaTVMBHO-IIPABOBOr0  O0OeCreyeHnss WHCTUTY-
LMIOHA/IbHOJM CUCTEMBI YCTOMYMBON SHEPreTUKU U
pas3BUTUSA BO30OHOB/IAEMOII SHEpreTuky, Gopmu-
poBaHue 6ajaHca MCIOMb30BAHMA TPAAMIMOHHBIX
Y HETPaJMLMOHHbIX ICTOYHMKOB SHEPIUM.

[l TeMBl HalLIero MCCIeNOBaHUA 0CcOOYI0 3HA-
4MMOCTD IIpeficTaBasAeT 3ajada Ne 9, mpepronara-
foijast GopMupoBaHye HAYIHOI U MHHOBAIVIOHHO
MHQPACTPYKTYPbI Pa3BUTUSA YCTONINBOI SHEPreTH -
KI1, HAIIPaBJICHHOJ1 Ha 00ecIieyeHye HayYHbIX MCCIIe-
JIOBaHMI1 9HEPrO3KOJIOIMYECKMX M COIPsKEHHbIX
IIPOLIECCOB, a TAKXKe MOCTOSHHOE Hay4yHOe COIpO-
BOXIeHME, paspaboTKy U MOC/IeRYIOLMIT TpaHchep
TEXHOJIOTMII NIV OfHOBPEeMEHHOM (OPMMUPOBAHUM
HapTHEPCKMX OTHOIIEHWIT B 3Toi cdepe. Bronne
MepCIeKTUBHOM BHITIAAUT 3afada 11, cBA3aHHad ¢
CO3flaHMeM TpeX HalMOHA/IbHBIX MHJYCTPUAIbHO-
VMHHOBALIOHHBIX K/IacTepoB: «BeTposHeprernkar,
«ConHe4Hast sHepreTuka», «buanHepreryka u 6moa-
KOHOMMKa». B JononHeHne K 3T0My CaMbIM JieTaslb-
HBIM 00pa3oM ObIT MCC/IE[OBAH TEXHWYECKMII IO-
TEHL[MA/I U ePCIeKTUBBI BeTposHepreTuku (4.1.5),
COTHEYHOI sHepreTuku (4.1.6.), TUAPOIHEPreTUKN
(4.1.7.), reorepmanbHoit sHepretvku (4.1.8), 6mo-
sHepreTuky (4.1.9).

OCHOBBI /IS TTyOOKMX CUCTEMHBIX Ipeobpaso-
BaHMil B SHepreTyKe 3ajokeHbl B KoHlenuum 1o
HePeXOfy K «3e/IeHOi» SKOHOMUKe", IpefycMaTpu-
BaIollleil pas/IMyHble CIleHAPUYU PA3BUTHA SHEPIeTH-
4eCKOro CEeKTOpPa, 3aKpeIlIeHa YCTAaHOBKa Ha IIpo-
pbIBHOE pasBuTHe cektopa BIII, B ToM uncie yepes

CTPOUTEILCTBO BETPAHBIX M CONTHEUHBIX 3NIEKTPO-
cTaHLWit. B JOKyMeHTe ObLIN 3a/10)KeHBI CTIefyoline
rokasaresnu: noctipkerue 3%-uoit gonu BOC nu COC
B 0011[eM 00beMe IIPOM3BOACTBA IMEKTPOIHEPTUM K
2020 r.; goctmkenme 10 %-uoit gonmu BOC u C3C B
obueM o6beMe NPOM3BOACTBA MEKTPOIHEPIUY K
2030 r.; mepexof K OJHOMACIITaOHOMY BHEZ[PEHMIO
B3 nocrne gocTmyxeHNA MMM IPUEMJIEMOTO YPOBHS
KOHKYPEHTOCIIOCOOHOCTY II0 CPAaBHEHUIO C TPaju-
ILYIOHHBIMY MICTOYHMKAMM, YTO OXKMAAETCS B EPYIO]
mexnay 2020 u 2030 rr.; 1, HaKoHeL, focTbKeHue 50
%-HOJI TO/MU a/IbTEPHATUBHBIX U BO30OHOBIIAEMbIX
VICTOYHVIKOB SHEPI'!Y, BKIIOYas BeTPSHbBIE, COMHEY-
Hble, TU/IPO- 1 aTOMHBIe CTAaHL[UK B 001IeM 06beMe
IPOM3BOJICTBA INIEKTPOSHEPIHNL.

B «IInane MeponpuATUil IO Pa3BUTUIO albTEP-
HATUBHOI1 1 BO30OHOB/IsIeMOTt sHepreTuky B Pecry-
6muke Kasaxcran Ha 2013-2020 rr.»* cambIM TIa-
Te/IbHBIM 00pa3oM HaMedeHbl Pa3HOOOpasHbIe Iary
o passutuio BVID, mopapnsAmoomasn 4acTb KOTOPBIX
IOCBSALIEHA HAyYHO-TEXHOJIOTMYECKO COCTaBIIA-
romeit. Tak, B Pasgene 2 «PasButne muccmemoBaHmit
U CIEVANNCTOB B 00/1acTV BO30OHOB/ISEMBIX VIC-
TOYHMKOB SHEPTUI» IPENYCMATPUBANIOCh CO3IaHNUe
IleHTpa 9/MeKTpOIHepreTHKM ¥ 3HeproaddexTus-
HOCTH, a TaKkxKe GOpMUPOBaHME MPEINTOKEHNII 110
BBIJIC/IEHNI0 OIO/PKETHBIX CPEfCTB /IS paspaboTKm
MHTEPAaKTUBHBIX KapT (armacoB) Pecnybnmmkm Ka-
3axctaH 1o BupaM BV (comHeunas papmanns,
TMAPONOTEHIAJI, Te0TepPMa/lbHble VICTOYHVKM). B
Paspiene 4 «Pa3BuTie MeCTHOTO COfiep>KaHNs» ObIIO
3aI/IaHNPOBAHO paccMoTpeHre Ha CoBeTe IO Tex-
HOJIOTMYECKOJ IOJNTHKE IPOEKTOB IO CO3[AHMNIO
IPOM3BOJICTBA A/IBTEPHATUBHBIX UM BO30OHOBILAE-
MBIX MCTOYHMKOB 3Hepruy Ha 6ase pa3paboTOK OT-
€4eCTBEHHBIX YYEHBIX, @ TAK)Ke 10 BHECEHMIO TIpef-
JIO)KEHMIT 110 Pa3pabOoTKe ¥ OCBOEHUIO TeXHOJIOTUN
IPVMMEHEeHV COBPEMEHHBIX MaTepMasioB Ipy Ipo-
U3BOJICTBE 1 CEPBMCHOM OOCTYy)XMBaHUY 060py0-
BaHVA U KOMIIOHEHTOB /I TeHEPUPYIOIVX 00b-
€KTOB Ha 0ase BVID c Lie/1bl0 CHIKEHMUA CTOMMOCTH
UX CTPOMTENbCTBA U IMOBBILIEHNA 3P deKTUBHOCTI
byHKuMOHMpoBaHuA. Bce JomomHANOCh mraHamu
0 BBIABIVDKCHMIO IPEIOKEHN, KacaoUVXCA OC-

3% KoHuenuua ycToumBoi sHepreTrkm byayuero KasaxctaHa fo 2050 r. Joctyn: https://docplayer.com/62695048-Koncepci-
ya-strategii-ustoychivoy-energetiki-budushchego-kazahstana-do-2050-goda-1.html (nata o6paweHus: 19.10.2021).

37 KoHuenuusa no nepexopy Pecny6nuku KaszaxcTaH K «3eneHol SKOHOMUKe». YTB. YKasom NpesnaeHTa Pecny6nvkm KasaxctaH
o1 30 masa 2013 . Ne 577. loctyn: https://adilet.zan.kz/rus/docs/U1300000577 (nata obpaiyeHus: 19.10.2021).

% naH MeponpuUATAA MO Pa3BUTUIO anbTePHATVBHON K BO30OHOBNAEMON 3SHepreTwkn B Pecnybnuke KasaxctaH Ha
2013-2020 rr. Y18B. MNocTaHoBneHnem MpasutenbctBa Pecny6nmkm KasaxctaH ot 25 aHBapa 2013 . N© 43 (ytpatuno cuny
MoctaHoBneHvem MpaButenbctBa Pecny6nukn KaszaxctaHd ot 11 anpens 2017 r. N2 1917). Joctyn: https://adilet.zan.kz/rus/

docs/P1300000043(nata obpalyeHus: 19.10.2021).
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

BOEHIA TEXHOJIOTWII, PacIIMpeHNs IPOU3BOJCTBA
¥ UCIHOMb30BAHNA HOBBIX BUIOB TOIUIVBA, TIOTy4Ya-
eMBbIX 113 Pa3/NYHbIX BUOB 6MOMAcChl U OTXOJOB, a
TaKke (OPMUPOBAHNA LIJIEBOTO TOC3aKa3a Ha Ha-
Y4YHO-TeXHUYeCKe IporpaMmsl mo BV3.

B coorBercTBuM ¢ 3TMM B II1ane MeponpuATuit
no peanusanyy KoHLenmum mo mnepexopy K «3ene-
HOI1» 9KOHOMUKe Ha 2013-2020 rr.* 6p110 pelreHo
COCTaBUTb PeecTp MePefoBbIX C TOUYKU 3PEHNS TO-
IJIMBHO 3 PEKTHBHOCTY U 9KONIOTMYECKUX BBIOPO-
COB MEXXJyHapOJHbIX TEXHOJIOT U1 110 IPOU3BOICTBY
TEIJIOBOJI 11 9JIEKTPUYECKOIl SHepruy; paspaboTaTb
aT7ac COMHEYHBIX PeCypcoB [UIA IUIAHMPOBAHMA
ColHeuHOil 3HepreTnky B KaszaxcraHe; 0OHOBUTD
wiaH pasMmemienus BVIO. Opnaxko B IInane mepo-
OpUATHIL 1o peanusanuy KoHLenmu 1o nepexomgy
K «3e/IeHOI» 9KOHOMuKe Ha 2020-2021 rr.*” BHuMa-
HIe K JAHHOMY CeKTOpYy He IpOC/IeXMBaeTcs. ITO
MOXXHO OODBACHUTb COXpaHEHUEM aKTyaJbHOCTH
MepONpUATHUIL, KOTOPbIe ObIIN HAMeYeHbI paHee.

Hanee obparnmcsa x Konnenuym passurusa To-
IUIVBHO-3HEPTeTYECKOTo KOoMIUIeKca Pecry6mu-
xu Kasaxcran pgo 2030 r.*. JJokyMeHT MCXO[UT U3
HeoOXOMMOCTH, HapsAfy ¢ o0muMM 3afadaMy 110
obecrieyeHnI0 9HepPro- 1 pecypcocbepexeHus, a
TaKXKe IOBBbILIEHNS 3HeprodPpdeKTUBHOCTH, MH-
teHcuduuuposats passutue orpacneit TOK nyrem
UCIIO/Ib30BaHNA TexHooruit XXI Bexa. 9To 03Haya-
€T aKTMBHOe BoB/leueHre BVID u anmbprepHaTHBHBIX
VICTOYHVIKOB SHEpInyu B sHeprobamanc. B xadecTse
IIPeAOChIIOK pasBuTUA BVIO BbifeneHO HeCKOb-
KO: HeOOXO[MMOCTD Yy YILIeHV SKOJIOTMYeCKOI CH-
TYalMy ¥ 3HAUUTEIbHOE COKpallleHue 00beMOB BbI-
OpOCOB 3arpA3HAINIMX BEIECTB, YTO XapaKTEPHO
Ji/I 9HEPTreTUYeCKOTo KOMIIIEKCA CTPAHbI; IIpefyc-
MotpeHHoe B Konnenmum no nepexony Pecrry6mku
KasaxcTaH K «3e/1eHO0i1» 5KOHOMMKE; CYILIleCTBOBaHNIe
HIPUPOIHBIX (PAKTOPOB J/I PAa3BUTHA I'€HEPALVN C
UICTIONIb30BAHMEM 3HEpPIMy BeTpPa, COMHIIA, BOABI 1
aroma. B Konmenuuy orMedeHa ycrapeBIuas TeX-
HoJIormyeckass 6asa 9HepreTM4ecKoil OTpaciy, YTo

TaKKe IPUBOAUT K BBICOKOMY YPOBHIO 3MMCCUM
IIAPHMKOBBIX Ta30B ¥ 3arPASHEHMIO OKpY)Kalowlell
cpenpl. V3 aToro crepyer HeOOXOAVMOCTD Hapallu-
BaHMA YCUINIA B JaHHOM HaIlpaBJIeHNM.

B Crparernyeckom nynane MyHuCTepCTBa 3Hep-
retukyu Pecriybnuku Kasaxcran Ha 2017-2021 rr.
cpenu Liefieft pasBUTHA TOIIMBHO-3HEPTeTNYeCKOro
KOMIIIeKca CTpaHbl (0becrieyeHye BHICOKOTO YPOB-
Hs KOHKYPEHTOCIIOCOOHOCTH, SHEPreTU4ecKoit Oes-
OIIACHOCTH, ObecIiedeHne pacTyIyX HOTpebHOCTel
5KOHOMVIK) B 3HEPrOHOCHUTENAX) YKa3aHO TaKXe
pasBMUTHE HAYYHO-TEXHOJIOIMYECKOIo IOTEHLMANa,
KOTOPBIII HampasjieH Ha 93¢ (eKTUBHOE UCIOIb30-
BaHIe, a TAKXKe CO3/JaHNe YCIOBUIT 110 COXPAHEHUIO,
BOCCTAHOBJ/IEHMIO M YIYYIUEHMIO KauecTBa OKpY-
)Kawouleil cpefbl. BronHe 04eBMIHO, YTO TOIBKO
Ha 3TOJl OCHOBE B CMHEPIMU C MepaMyl 3KOHOMHU-
YeCKOr0 XapaKTepa MOIYT ObITb CO3[jaHBI YC/IOBVA
IO Iepexofly K HM3KOYIJIEPOJHOMY PasBUTHUIO U
«3€/I€HOI» IKOHOMIUKE, 4YTO TAKXKe IIofpasyMeBa-
eT yBe/lu4eHMe Ipou3BOfCTBa 3Hepruu us BVS. B
[TraHe copep)KUTCA TILIATENbHbIN aHAIN3 IPOOIeM
B cepe BV, BK/0Uas aibTepHATUBHYIO SHEPTeTH -
Ky. B 4acTHOCTH, IOMMMO BBICOKOJ CTOMMOCTI cob-
CTBEHHO 3HEPreTM4ecKUX TeXHOJIOIMIl, YKa3aHO Ha
M3HOLIEHHOCTh 06opynoBauusa*’. Ocob6o BbijjeneHa
HEXBaTKa HOBBIX I€HEPUPYIOIIMX MOIIHOCTEN M
IOCTIDKEHNA 1ielleBbIX ITOKa3arenell cektopa BIO,
4TO OIpefieNAeT HeOOXOAVMOCTb CTPOUTENbCTBA 1
BBOJIa HOBBIX 0OBEKTOB, KOTOpPbIe OBUIM OBI JOCTA-
TOYHBI I JOCTVDKEHUS IOCTAB/IEHHBIX Iie/eBbIX
MHJVKATOPOB.

CoOTBeTCTBEHHO, ObI/Ta IOCTAB/IeHA 3ajja4a 10
CTUMYIMPOBAHNIO Pa3BUTUA ceKTopa BV mocpen-
CTBOM pa3pabOTKM MONOTHNUTENbHBIX 3aKOHOMA-
TeIbHBIX MepP, KOTOPbIe MOITIN Obl IIO/IOKUTENTbHBIM
06pa3oM OTpasUTbCA Ha MHBECTULVIOHHOI IIpUBJIe-
KaTeJIbHOCTY IIPOEKTOB B JaHHOM CEKTOpE, B TOM
4JICIIe CO CTOPOHBI 3aPy0eXHBIX MHBECTOPOB. [lyMa-
eTCsl, YTO HauOOJIBIIYIO LIEHHOCTD Oy YT UMEThb MH-
BeCTUIINN, KOTOPbIE CONPSXKEHBI C IPUTOKOM COOT-

¥ TnaH meponpuATWiA No peanu3aumn KoHuenuuu no nepexofy K «3eneHoi» 3KoHoMuKe Ha 2013-2020 rr. YTB.
MocTaHoBneHvem [MMpaBUTENbCTBA MO Nepexomy K «3eneHoln» s3koHoMuke ot 31 miona 2013 . N 750. JocTyn: https://adilet.zan.
kz/rus/docs/P1300000750 (gata obpatieHus: 19.10.2021).

“ MnaH meponpuATMA No peanv3aumm KoHuenuun no nepexopy K «3efieHon» 3KoHomuke Ha 2020-2021 rr. YTB.
MocTtaHoBneHnem MpaBuTenbcta Pecny6nukm KasaxctaH ot 29 niona 2020 r. N2 479. Joctyn: https://adilet.zan.kz/rus/docs/
P2000000479 (naTa obpaLyeHus: 19.10.2021).

4 KoHuenuua pa3BuUTVA TOMIMBHO-IHepreTnyeckoro komnnekca Pecny6nukn KasaxctaH go 2030 r. pa3BuTUA TOMIMBHO-
SHepreTnyeckoro Kommnekca Pecnybnuku KasaxcraH o 2030r. YT8. MoctaHoBneHvem MpasuTenbcTtBa Pecny6nvkm KasaxctaH
ot 28 vioHA 2014 . N© 724. locTyn: https://adilet.zan.kz/rus/docs/P1400000724 (nata obpatyeHus: 19.10.2021).

4 Crpaternyecknin nnaH MuHucTepcTBa SHepreTukn Pecny6nmkn KasaxctaH Ha 2017-2021 rr. YTB. NpuKasoM MUHUCTPa
3HepreTnkn Pecnybnukin KasaxctaH ot 28 gekabps 2016 r. N2 571 (c u3m. n gon. Ha 13 ceHTabpsa 2019 r). C. 20-21. JocTyn:
https://online.zakon.kz/Document/?doc_id=33399797 (nata obpaiyeHus: 19.10.2021).
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BETCTBYIOLIVX T€XHOJIOIMIl, YTO MOYKET BOCIIOTHUTD
neduur nocnepuux B Kasaxcrase.

1, HaKoHel], caMbIM IIOC/IEIHUM HOIUTUKO-IIPa-
BOBbIM JIOKYMEHTOM, KOTODBIil IpM3BaH OKa3aTb
MOIIIHOe BO3fleJiCTBUe Ha pas3BuUTHe ceKTopa BIO,
crama [lokTprHa (cTparerms) HKOCTVDKEHUS YITIe-
ponHoit HeitTpanbHOCTH (Hanee — YH) Pecry6muku
Kasaxcran 0 2060 r. CornacHo 3a/10)KeHHOMY B Hell
CLIEHAPUIO 0XKMJAETCS YCTOMYMBOE CHIDKEHME [I0/IN
YTOJIbHOI TeHepaLyuy IPAKTUYECKN 0 ee II0JTHOTO
ncdesHoseHns K 2055 r. Iltanupyercs, 410 Ha cMe-
HYy el npunyT BVIS, B epByio odyepesb COMHEUHON
u BerpoBoli rerepanuu. CormacHo cueHapuwo YH
K 2060 I. 101 COTHEYHOI SHEPIUM COCTABUT 10 46
% Bcell BBIPAOOTKM 3/IEKTPO3HEprum u 56 % BO3-
0OHOBIIAEMOIT 37IeKTPOIHEPINH, @ Ha JOMI0 BETPOI-
HepreTuky npugercs 33 % u 40 %, COOTBETCTBEHHO.
B noxrpune YH mpegycmarpusaercs, 9To B JOIIO-
CPOYHOI1 NepCIIeKTUBe TeHepMpOBaHMe SHEPIUM Ha
OCHOBe 1C1Io1b30BaHMsA BVID GyzeT conpoBo>XaaTh-
C Pa3BUTIEM CHCTEM COXPaHEHMs 3/1eKTPOIHEPTUN
IIPY OfHOBPEMEHHOM COBEPIIEHCTBOBAHNY PbIHOY-
HBIX OTHOILEHWII B 9TOI cepe U HOApasyMeBaeMoit
addexTnBHOI MHTerpauuu BVD B sHeprocucremy
crpanbl®. He BbI3bIBaeT cOMHEHMi TOT (akT, 4TO
peann3anyisi CTO/b aMOVIIMO3HbIX IIAHOB TOTPe0y-
€T KOHLIEHTPAL[M} BHYMAHUA Ha TeXHOIOTMYECKOM
obecrneuennu crparervu YH.

IIpaBoBOII OCHOBOJI NPOBOAMMON CEKTOpalb-
HOJl TOCYJAapCTBEHHOJ HAy4YHO-TEXHOIOIMYECKOI
HOMUTUKY ABNAETCS 3aKkoH «O IoaepKKe MCIO/b-
soBanusa BV9»*, Cormacno mm. 4. 1. 2 ct. 3 «emn
U GOpPMBI TOCYIAPCTBEHHOTO PETYIMPOBAHNUS B 00-
JIACTU TOAJEPXKKM MCIOIb30BAaHUA BO300OHOBILAE-
MBIX MCTOYHVMKOB 3HEPIMM» IpefyCMaTpUBaeTCs
CO3JIaHMe YCTIOBUIL IO TIOATOTOBKeE ¥ OOY4YeHUIO Ka-
3aXCTAaHCKUX KaJpOB 1 IIPOBENEHMI0O HAayYHbIX JC-
CIIeNOBaHMIT B 00/IACTY UCIIONb30BaHMs BO3OOHOB-
JIeMbIX MCTOYHMKOB 3Hepruy. KoHeyHo, JaHHBII
acIeKT TOCYJapCTBEHHOI TONUTUKM 3aKpeIljieH
3fleCh MMIIb B HEKOTOPOJ 4acTu CBOEro o6beMa,
HO, TeM He MeHee, aKL|eHT Ha IIOfIT0TOBKE KaJipOB
Yype3BbIYaifHO 3HauMM. B ¢T. 5 «KommneTenmunu I1pa-
BuTenbcTBa Pecniy6rmmkyu  Kasaxcran», ocymect-

BlIeHMe (YHKIMM 110 HAYYHO-TEXHOJIOIMYeCKOMY
obecriedeHNI0 9HepreTUdeckoro cekropa BV He
npegycMoTpeno. OfiHaKo, Ha HaIll B3IJIAM, B CBA3K
C TeM, 4TO IOJMTUKA B JAHHON cepe BKIHYAET B
ce0s1 HayYHO-TEXHO/IOTMYECKOe ObecIiedyeHue JaH-
HOTO CEKTOpa, TO, B IIpMHIuIe, [IpaBuTenbcTBO He
MOXKET He OIpefeNATb HayYHO-TEXHOIOTMYECKYIO
HONMTYUKY KaK COCTAaBHYIO 4acTb MOUTHUKY B chepe
ncnonb3oBauusa BIO. Tem He MeHee, B 0U4eBUIHONM
¢dopMe B mepedyeHb MHOTOYMCIEHHBIX (YHKIINIL,
BBIIIO/IHAEMBIX YIOTHOMOYEHHbIM, PealnsyoIuM
rOCYapCTBEHHYIO IIOJIMTUKY B 3TOII cdepe, U Ipef-
YCMOTPEeHHBIX B CT. 6 «KoMIeTeHIusA YHIOTHOMO-
YeHHOT'0 OpraHa», QYHKIN 110 HayYHO-TeXHOIOT -
4ecKoMy obecriedeHnI0 pa3Butus cekropa BV ne
BK/IIOYEHA.

B wurore sakon KasaxcTaHa NpakTMyecKu He
BK/IIOYAeT IOJIOKEHMII, PerynmMpyolmx HayyHo-
TEXHOJIOTMYECKOe pasBUTUE CeKTopa. VIMmerorcs
NMIIb He3HAUUTEe/IbHbIe TOYeYHble YIOMMHAHMA.
OrtpenbHas crenyanbHasg CTaThbsl OTCYTCTBYeT. B To
JKe BpeMs HeJb3sl He 3aMeTUTh, YTO OIpefie/IeHHOe
BHYMaHME Y[ienAeTcss MeX/IyHapOJIHOMY COTPY[-
HUYECTBY B 3TON obmactu. Tak, B 1. 12 cT. 6 Kade-
CTBe OMIHOV M3 KOMIIETEeHIMII YIIOTHOMOYEHHOTO
OpraHa BBbIIE/IEHO OCYILIECTBIEHME MEXIYHapof-
HOTO COTPY[JHMYECTBA B OOACTM VICIIONb30BAHMA
BUD.

benapyco. B bemapycu mona BV cocranser
0Ko710 4 %, TOIla KaK Ha ra30BbIX 3/1eKTPOCTAHIVAX
npoussoputca 97 % sxepruu (TOLI). Ha 1 auBapa
2021 r. opranusanuAMy MUHNUCTEPCTBA S3HEPIETUKN
aKCITyaTupoBanoch 24 '9C, ofHa BeTposHepreTn-
YyecKasd CTaHLMsA, a TAKXKe PAJ, 610K-cranuuin BUD,
nopkIoYeHHbIX K anekTpocetsaM [TIO «bensnep-
ro»*. B Pecrry6myke paspaboTaHbl I/IaHBI 110 U3Me-
HEHUI0 9HeprobajaHca 3a CYeT COKpAIeHMA [0
IPVPOIHOTO ra3a 1 HeTEIPORLYKTOB B IIO/Ib3Y pas-
BUTHA aTOMHOI sHepreTuku u BUO. Taxk, k 2025 r.
IUIAHUPYEeTCS YBeIMdeHNe MOLIHOCTY MCTOYHMKOB
B3 B 1,5 pasa. B ananutuyeckoit mureparype 3To
paccMaTpuBaeTCsA BCEro IMUIb KaK He3HAYMTe/IbHbII
TPeK B HaIllPaBJIeHUM 110 AUBEPCUPUKALVIN SHEPTO-
6amanca*. KoHe4Ho, 107151 9Hepruy, IpousBeeHHO

4 [lokTpurHa (cTpaTervs) QOCTUKEHNA YriepoaHo HelTpanbHocTy Pecnybnmkm KasaxctaH go 2060 r. C. 41. Joctyn: https://
legalacts.egov.kz/npa/view?id=11488215(gata obpaiieHus: 19.10.2021).

4 3akoH Pecny6bnukn KasaxctaH ot 4 wmonsa 2009 r. N° 165-IV «O nopnepkke WCNoONb30BaHUA BO30OHOBMAEMbIX
VNCTOYHUKOB SHEprum» (C U3M. 1 fion. Nno coctosaHmio Ha 1 anpens 2021 r.). JocTyn: https://online.zakon.kz/document/?doc_

id=30445263#pos=3;-106 (gaTa obpaLieHna: 19.10.2021).

4 BenaHepro: Bo3obHoBNAeMasn sHepreTuKa. loctyn: https://www.energo.by/content/investoram/vozobnovlyaemaya-ener-

getika/ (gata obpawieHus: 19.10.2021).
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Ha OCHOBe Mcronb3oBauus BV, HeBbicoka. Ho mo-
Kas3aTe/lleH caM POCT (paKTUIeCKOIl 3leKTPOreHepu-
pyIo1Lel MOIHOCTY ycTaHoBOK B9 B 2010-2019 rr.
B BOCeMb pas, a B 2017-2020 rr. - B aBa pasza’’.

Bompocam cTparern4eckoro njaHMpoBaHMA pas-
BUTHA ceKTopa BIO, B ToM uncie anbTepHaTUBHON
3HepreTyKe, NOCBAILIEHbI OI0KEeHNA KaK OTpacie-
BBIX, TaK ¥ OOLIMX IPOrPaMMHO-CTPATErMYeCcKIX
poxymeHToB bemapycu. Tak, B Konmemmnuu szep-
reTmyeckoit 6esomacHocty Pecniybnuku bBemapyco
HO/[4ePKUBAETCA, YTO K OfJHOMY U3 HaIPaB/IeHuI
JOJITOCPOYHOrO YCTOMYMBOIO PasBUTUA MUPOBOIL
SHEpPreTHKM OTHOCUTCS Pa3BUTHE BO30OHOBIIAEMBIX
MICTOYHMKOB sHepruu®. B [oKyMeHTe 4eTKO HaMe-
YeHbI HAIlpaB/IEHNA SHEPTeTUYEeCKO IOMNTUKN Pe-
CITyOIMKY, ONMpaoIecss Ha HaJieKHYI0 HAyYHYIO
OCHOBY U TEXHOJIOTMYECKOe INepeBOOPY>KEHNe OT-
paciu, YTo IoApasyMeBaeT He TOIbKO pacliMpeHe
VICTIIOTIb30BaHVsI 9HEProaPeKTUBHBIX TeXHOIOTHIA,
HO Y T€XHOJIOTMil MCII0/Ib30BAHMA MECTHbIX TOILIUB-
HO-3HEPreTHYeCKNX PecypcoB, IIABHBIM 00pasoM
BM3. B KoHnennuy pasBuUTHA 371€KTpOreHepupyo-
LIMX MOIIHOCTEN U 3/IEKTPUYECKUX CeTell Ha Iepu-
off 5o 2030 r.* Taxke NPMHMMAETCS BO BHUMaHMeE
HepCIEeKTUBHbI TPEeH[, B PasBUTHUM 3HepreTuku. OH
3aKJII04YaeTCcA B pacuiympeHun Bkiaajga BV B ypos-
NIeTBOPEHME POCTa CIPOCa Ha 37IEKTPO3HEPINIO, KO-
TOpBIL TI0 6asoBoMy crieHapuio MOA B 2017-2040
IT. yBenmmuutca Ha 60 %. Kak uror, oxxuaaercs, 4To B
chepe /EKTPOIHEPTETUKN OKOJIO YeTBEPTY KOHEY-
HOTO TIOTpeO/Ienyst Heprun OyfeT yAOBIeTBOPSTh-
c4 3a cuet BIIO.

OnHOBpEMEHHO C 3TUM CUCTEMATM3MPOBaHbI
TEXHOJIOTMYeCKMe TIPOOIeMBI, CBA3aHHbIE C pelle-
HUeM 3ajauy 10 yBenmdeHuioo pomu B, orHo-

cAMXCA K a/JbTEpHATUBHON 9Hepretuke. Hampu-
Mep, 3TO C/IOXKHOCTH, CBA3aHHbIE C MHTerparyei
B QYHKIVOHUPYIOIUIYI0 3HEProCUCTEMY OOJBIIOTO
KO/IMYeCTBA MUCTOYHNMKOB, MHOTIE 113 KOTOPBIX MMe-
10T, B CYIIHOCTY, HEpEerylnpyeMblil pexum pabo-
Tbl (BeTpOBbIe, CONHEYHblE YCTAaHOBKM). [loaTomy
yBenmueHne o6beMoB BVID-renepanum Tpebyer,
HOMIMO BHEIPEHN: CaMMX TeXHOJIOTUII TeHepypo-
BaHM:A SHEPTUY, MHTEHCUBHOI NE€PECTPONKI Maru-
CTPA/IbHONM ¥ paclpefeNnTe/IbHON CeTell, a TaKxXe
HA/IM4NA COOTBETCTBYIOIIETO pe3epBa MOLIHOCTE
HAKOMMNTesNell, KOTOpble MepUOfNYEcKM OCTAKTCA
Hepo3arpy>keHHbIMHU. C Halllelf TOUKM 3peHMs, Bce
3TO HENOCPECTBEHHBIM 00pa3oM CBUJIETE/IbCTBYET
0 HEOOXOZIIMOCTY BEepPHOTO MCIIONb30BaHUA pas-
JIMYHBIX TEXHOIOTHII, KOTOPbIE JO/DKHBI OBITH MO0
paspaboTaHbl Ha HAL[VIOHAJIbHOM YPOBHE W/IM B I1O-
pAnKe MeXIyHapOJHOTO HayYHO-TEXHOTOIMYEeCKO-
r0 COTPYAHMYECTBA, MO0 NPUOOpPETEeHBI U3 3apy-
0eXXHBIX ICTOYHIKOB.

Kaxk 651 TO HU 6bI710, HO He BO BCEX OTPACIEBBIX
JIOKyMEHTaX MOXKHO HAJTH OTpa)kKeHue KOMIITeKC-
HOTO TIoAXofia K pasButuio cekropa BVO. Tak, B
oTpacnesoit IIporpamme pasBuUTHA 37E€KTPO3HEP-
retuky Ha 2016-2020 rr.>° Ha poHe U3IOXKeHUs CHU-
cTeMHbIX 1aros 1o passutuio TIII, I'9C, ASC, a
TaKXe «YMHBIX» CeTell IOTHOCTBI OTCYTCTBYeT
BHMMaHIe K DPasBUTHUIO a/IbTEPHATMBHON 3Hepre-
Ky, TeM He MeHee, 60/1ee KOMIUIEKCHBII OAXOZ, K
cyzbbe paccMaTpyBaeMOro CEeKTopa 3aMeTeH B IIPo-
IPaMMHO-CTPATeIN4ecKMX JOKYMEHTaxX oOLIero xa-
pakrepa. B pasnene 3.2.3 «JHepretuxa Oymyuiero»
Crpaternn «Hayka u texHonorum: 2018-2040 rr.»*!
OTMEYaeTCs, YTO TIPM BCeil BAXHOCTU TPAXUIMOH-
HOVI 3SHEPreTHKM, IIPeAIoaramuieil IpuMeHeHue

4 OwkoB /. Bo306HOBNAIEMble NCTOUHMKIN SHEPTUM He 3aMeHAT Bbenapycu ra3oBol 1 aTOMHOWN 3HepreTuku. — Egpasus.
Skcnepm. 16.10.2020. foctyn: https://eurasia.expert/vozobnovlyaemye-istochniki-ne-zamenyat-belarusi-gaz-i-atom/ (nata
obpatyeHns: 19.10.2021).

4 LununbuHa B. O cocToAHMM 1 NepcrneKkTMBax Pa3BUTUA BO30OHOBNAEMbIX NCTOYHMKOB SHeprum B Mupe 1 benapycu. —
Hegpmexumusa.11.07.2020. foctyn: https://belchemoil.by/news/analitika/vozobnovlyaemaya-energetika-stanovitsya-samym-
bystro-razvivayushhimsya-vidom-generacii (gata obpatierus: 19.10.2021).

“ KoHuenuua >sHepretuyeckon 6esonacHoctn Pecny6nukn bBenapycb. Y1B. [MoctaHoBneHue CoBeta MuHMUCTpOB
Pecny6nukn benapycb ot 23 pgekabpa 2015 r. N2 1084. C. 3. loctyn: https://www.minenergo.gov.by/wp-content/uploads/
M23.12.2015N21084-1-koHuenuua.pdf (gata obpaweHns: 19.10.2021).

49 KoHuenuma pa3BuUTUA SNEKTPOreHepUpYOLWMX MOLHOCTEN 1 SNeKTprYecknx cetell Ha nepuog Ao 2030 r. MpunoxeHue
K MoctaHoBneHuio MuHucTepcTBa aHepreTukn Pecnybnuku benapycb ot 25 deBpana 2020 r. N 7. loctyn: https://energo.
by/content/infocenter/news/o-kontseptsii-razvitiya-elektrogeneriruyushchikh-moshchnostey-i-elektricheskikh-setey-na-
period-do-2__11541/ (pata obpatieHms: 19.10.2021).

50 OTtpacneBasi nporpamMmMa pPasBUTUS 3MEKTPO3HepreTUKM Ha 2016-2020 rr. (B pen. MoctaHoBneHua MwuHUCTepcTBa
3HepreTuKm Pb 0 4 ceHTAGpA 2019 1. N2 31). MpunoxeHue 1,2,3. OocTtyn: https://www.minenergo.gov.by/wp-content/uploads/
Prilozhenija-k-31.pdf (nata obpatieHuns: 19.10.2021).

51 Crpaterus «Hayka n texHonorum: 2018-2040 rr.». Y1B. MoctaHoBneHuem lNpe3unanyma HaumoHanbHOWM akagemmmn Hayk
Benapycu ot 26 deBpana 2018 r. Ne 17. URL: https://nasb.gov.by/reference/razvitie/strateg2018_2040.pdf (aata obpaLlieHus:
19.10.2021).

MocKoBcKMii XKypHan mexayHapogHoro npasa - 1 « 2022

926



Mark V. Shugurov

INTERNATIONAL ECONOMIC LAW

HOBBIX TEXHOJIOTMII JCIIONb30BaHM:A JMCKOIIAeMOro
TOII/IVBA, HA MMPOBOM YPOBHE IIepCIEKTYBHBIM Ha-
IpaB/ieHNeM CTa/li TEeXHONOTMM BO30OHOBIIAEMOI
SHEPreTUKU: BETPOIHEpreTMdecKme YCTaHOBKIN;
COMHeuHble (POTO3TEKTpUYECKIUe 3N1eKTPOCTAHIVIN,
TEI/IOBbIE COJTHEYHBIE 3TIEKTPOCTAHLINM; OMOIHep-
reTVKa; 6MOTOIUIMBO BTOPOTO ¥ TPETHETO IOKOJIe-
HIA; TMOPMIHDBIE CUCTEMbI MCIIONb30BAHNUA BO300-
HOBJ/IAEMbIX MCTOYHUKOB sHepruu. Ha sTom ¢one
IPU3HAHO, YTO II€PCIIEKTMBHBIM HaIpaB/eHNEM
pasBuTHA O€TOPYCCKOJl 3HEPreTMKM BBICTYIAET
pacupeHne JUCIONb30BAHNA TEXHOTOTUIT BO300-
HOBJISIEMOII 9HEPTeTUKY, B 0COOHHOCTHU O6Mo3Hep-
TeTVKH, BETPO3HEPreTHKY, SHeprun conHua. OnHa-
KO IlepedyeHb Mep 110 PasBUTHUIO CEKTOpa B JAHHOI
CTpaTerny He yCTAHOBJIEH.

B 1. 7 «®opMupoBaHne 1 yCKOPEHHOE Pa3BHU-
TM€ HAYKOEeMKMX U BbICOKOTEXHOJIOTMYHBIX CEKTO-
POB HAaLIMOHANIbHOI S9KOHOMMKI» [ocygapcTBeHHOMN
IPOrpaMMBbl IHHOBALMOHHOTO pa3Butys Pecry6mu-
ku bemapycp Ha 2021-2025 rr.** B paMKax HaIpas-
neHnsa «JHepreTuKa, CTPOUTENbCTBO, IKONOTUA U
palLOHaNbHOE IPUPOJOIOIb30BaHME» ITTIOMUMO
BBIIIO/IHEHVA IIPOEKTOB II0 IIOBBILIEHMIO 3HEpre-
TI49ecKoy 3 QeKTUBHOCTY HAIVMOHATBHON 3KOHO-
MUKV 3aIUIaHMPOBAHO Pa3BUTHE BO30OHOBIIAEMOI
sHepretyku. OHO BK/IIOYaeT B cebs aKTMBHYIO VH-
terpauuio BV/ID B 061uyto sHeprocucreMy Ha OCHO-
Be PasBUTUA «YMHBIX CeTell» 3/eKTPOCHAOKEHMA.
Bce mpepmonaraerca [JONOMHUTD IIpYMEHEHNEM
TEXHOJIOTMII aKKYMY/IMPOBaHMA SNEeKTPUYECKON 1
TEIUIOBOIl SHEPIUY, MMUPOKUM PacIpOCTpaHEHNEM
TEXHOJIOTMII MCIIONb30BaHNA BO30OHOB/IAEMBIX NC-
TOYHMKOB U T. JI.

B npunHuune, faHHble IJIAHBI IPEAIIONArarT
UCIIO/Ib30BaHME CaMOro MIMPOKOTO Kpyra paspa-
00TOK, YTO HAIIIO CBOE MOATBEpXKZieHNe B II. 6.3.2
«YcToNunBO€E pasBuTHE SHepreTuky» Hanmonans-
HOJT CTpaTeryu yCToidmnBoro pasputus Pecrry6mkm

Benmapyco o 2035 .

B Pecniy6nmuke Benmapycp peiictByer 3akoH «O
BO300HOB/IsIEMBIX MCTOYHMKAX sHeprum» 2010 r.*,
rapaHTUPYIOIUII IIpaBa MPOU3BOAUTENIEN SHEPIUN
u3 B3 Ha mopxioueHne K ob1elt SHeprocucTeMe
YCTaHOBOK II0 ¥ICIONb30BaHMI0 B3, Ha mpuobpe-
TeHJe SHEePrOCHAOKAIOIVIMI OPraHN3aLVIAMY BCell
IIpefiIoKeHHOI SHepIuy, pousBefieHHol 3 BUO,
ee OIUIATy C OMOIIBI0 K09 UILMEHTOB U T. 1. 3a-
KOH JIOIOJIHAET Ile/lasl cepys HOPMATUBHBIX IIPaBoO-
BbIX akToB”. Kak 1 B 3akoHe Kuprusum, B 3akoHe
Benapycn mmeercs crenmanbHas CTaTbsd, MOCBA-
IIeHHasA HAyYHO-TEXHONOTMYECKOMY OOecIedeHNIo
pasButTHuIo cekropa. B ct. 25 «Hay4yHo-TexHmyeckoe
U VHHOBAIIIOHHOE obecrieyeHne B cdepe MCIONb-
30BaHNUA BO30OHOB/IAEMBIX MCTOYHUKOB SHEPIVN»
IpefycMaTpUBaeTcs, YTO HayYHO-TEXHOIOTMYECKOe
¥ JVHHOBAIL[IOHHOE o0ecreyeHne IPOM3BOJICTBA
YCTaHOBOK IIO MCIONMb30BaHMIO BVID, a Tarke mx
IPOEKTUPOBAHNE, CTPOUTEILCTBO M KCILIyaTallMs
OCYILECTB/IAETCA B PaMKaX MEXIOCYHapCTBEHHbBIX
Y TOCYZIapCTBEHHBIX IIPOTPAMM, B TOM 4MC/Ie OTpac-
JIeBBIX M PETMOHANbHBIX. Bce aTo mpepmonaraeTcs
JIOTIO/IHUTD HAayYHO-TEXHUYECKVMM I MHHOBALU-
OHHBIMM IIPOTPAMMaMM, BK/TI0Yasi TOCIIPOIPaMMBbl B
chepe GyHIAMEHTA/IbHBIX U IPUK/IAIHBIX HAyYHBIX
MICCTIEfIOBAHMIA, @ TAKXKe TOCYHAapCTBEHHBIMMU 3ajia-
HuAMY Ha BoinonHenre HMOKP.

B cr. 27 «MexXpyHapogHoe COTPYIHUYECTBO B
cepe ncronp3oBaHMsA BO30OHOB/ISIEMBIX MICTOYHN-
KOB 3HEpPIUM» YCTAHAB/IMBAETCS, YTO OHO OCYILeCT-
B/IA€TCA B COOTBETCTBMM C 3aKOHOJATENIbCTBOM,
B TOM 4YMC/le MEXIYHapOOHbIMU Jorosopamu Pe-
ciny6muku Bemapych. K ocHOBHBIM HampaBieHUAM
MeX/YHAPOJHOTO COTPYHHMYeCTBa B cdepe uc-
IO/Ib30BAHNA BO30OHOB/IAEMBIX MICTOYHUKOB SHEP-
VM OTHECEHBI: B3a{IMOBBITO/JHBIIT 0OMeH HayYHbIMM
JIOCTVDKEHUAMM U TEXHOJOIMAMU C MEXIYHapof-
HBIMJ ¥ MHOCTPAaHHBIMYM OPIaHU3ALMAMY; y4acTye

52 TocyfapcTBEHHasA MporpaMma VHHOBALMOHHOrO pas3sutusa Pecny6nvku Benapycb Ha 2021-2025 rr. YTB. YKasom
MpesngeHTta Pecny6nukn Benapycb ot 15 ceHTabpsa 2021 r. N@ 348 «O locypapcTBeHHONW NporpaMmmMe UHHOBALIVIOHHOTO
pa3sutua Pecnybnukn benapycb Ha 2021-2025 rr. JocTyn: https://pravo.by/upload/docs/op/P32100348_1632171600.pdf
(nata obpaeHma: 21.11.2021).

3 HauvoHanbHaa cTpaterna ycTtonumsoro passutua Pecnybnuku Benapycb po 2035 r. Y1B. [poTokonom 3acefaHus
Mpe3unamyma Coseta MuHrcTpoB Pecny6nukn Benapycb ot 4 despana 2020 r. N2 3. loctyn: https://economy.gov.by/uploads/
files/Natsionalnaja-strategija-ustojchivogo-razvitija-Respubliki-Belarus-na-period-do-2035-goda.pdf ~ (nata  obpatieHus:
19.10.2021).

5% 3akoH Pecny6nvkn benapycb «O BO306HOBNAEMbIX MICTOYHUKAX SHEPTMW» OT 27 Aekabps 2010 r. N@ 204-3. focTyn: https://
kodeksy-by.com/zakon_rb_o_vozobnovlyaemyh_istochnikah_energii.htm (gata obpaueHua: 19.10. 2021).

5 HopmaTvBHble NMpPaBOBblE 1 TEXHUYECKME JOKYMEHTbl B obnactu B3, B Tom uncne BeTposHepreTuku. [octyn: https://
www.windpower.by/info/npa-tkp/ (nata o6patieHus: 19.10. 2021). B Tom uncne Ykas MpesugeHta Pb oT 24 ceHTA6psa 2019 1.
Ne 357 «O BO306HOBNIAEMbIX UCTOUYHUKAX SHEPTW», ONpeaenstoWwnii PEXXMM CO3AaHNs YCTaHOBOK MO UCMoNb30BaHuio B/ B
npegenax kBoT URL: https://pravo.by/upload/docs/op/P31900357_1569445200.pdf (nata obpayeHus: 19.10. 2021).
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B MEeX/[YHapPOJHBIX NPOEKTaX; 0OMEH OIbITOM 3¢-
(GEeKTMBHOrO U PalMOHANBPHOTO JVICIIO/Nb30BAHMA
BO300OHOB/IAIEMBIX JMCTOUYHMKOB SHEPIMV; ydacTye
B MEXJIyHapOJHbIX KOH(pEpPeHINAX, CUMIIO3NyMax,
CeMVHapaX, peammsalyus MeXIYHapOIHBIX MHBe-
CTHI[VIOHHBIX IIPOEKTOB.

B passutun cexropa BV3 B benmapycu 3ameTHyto
ponb urpaet Acconnmanys «Bo3o6HOBIseMas SHep-
TeTVKay, AB/IAIOLIAACA HEKOMMepPYeCKIM 00 bejiiHe-
HJeM IOPUANYeCKIX AL Y MHAVBU/Ya/IbHBIX Ipef-
IpMHMMAaTeNei™.  Acconmanysa —IIpeflnpuHUMAeT
VHULIMATUBBI Ha OCHOBE IIPUHINIIA TOCYAPCTBEH-
HO-YaCTHOTO TIAPTHEPCTBA M COJEVICTBYET pas3Bu-
TUIO IPOV3BOACTBA OTEYECTBEHHOTO 000PYOBaHMA
I Bo300OHOB/sIeMoit sHepreTuku. K cdepe nes-
TETbHOCTY ACCOLMALMM OTHECEHO YCTAaHOBJIEHME
Y paclIMpeHue MeXAYHapOLHBIX CBA3eN MexXAy
OTEYECTBEHHBIMM M 3apyOeXHBIMM OpraHM3aIN-
AMM, OOMEH IIepefjOBbIM OIIBITOM IO BHEJPEHNIO
BO300HOB/IAEMBIX VICTOYHIKOB SHEPTHM BO B3aVIMO-
JIeVICTBUM C TOCYAAPCTBEHHBIMU Y HETOCYiAPCTBEH-
HbIMM CTpyKTypamu. Hapsany c pelieHueM 1enoro
psAfila BOIIPOCOB, TaKMX KaK COBEPIICHCTBOBAHMNE
LIEHOBOJI ¥ PBIHOYHON IIOJIUTUKU, KOPPEKTUPOBKA
JIOTIONTHUTEIbHBIX CTAHJAAPTOB B3MMAHMA IUIATHI 32
B3, nosbienne sddexTnBHOCTI IPaBOBOTO pe-
TY/IMPOBAHUA JIeATEIbHOCTI CIIeLaTN31POBAHHBIX
VHBECTULIMOHHBIX (POHJIOB, COBEPILICHCTBOBAHME
CUCTEMBI YIIpaBJIeHNs 3HeproceTaMu smart grid,
B 9KCIIEPTHOI Cpefie OTMeYaeTcss HeoOXOMMMOCTD
pacuIMpeHns MeXIyHapOJHOTO COTPYAHMYECTBA 1
y4acTus B I7I00aIbHOM 3HEPreTHYecKOM YIIpaBie-
v [Kysnerjo 2019:49]. IlenHOoCTh MeXZYHApOS-
HOTO COTPYHMYECTBA 3aK/TI0YAETCS He TOTIbKO B 00-
MeHe OIIBITOM U 3HAaHUAMI, B TOM YJC/Ie KaCaTelbHO
(bopMMpOBaHNA HALMOHAIBHON CUCTEMBI YIIpaBIe-
HJA CEKTOPOM, HO 11 B 0OMEeHe TeXHOMOTVMAMM. ITO
MOXXeT HAWTH NPOJO/DKEHVE B PasBUTUM MHHOBA-
IMIOHHOTO U IIPOV3BOACTBEHHO-TEXHOIOINYECKOTO
COTPYJHUYECTBA B PAMKaX COBMECTHBIX IIPOrPaMM
¥ IPOEKTOB, COCTABHOI YaCThI0 KOTOPBIX BBICTYIIA-
eT corpypHndectBo B chepe HNMOKP.

Poccus. 1o cratuctuyeckum maHHBIM B Poccuu

Ha 2019 1. ¢ yuerom 6onpinx I'9C pons BUO B
3Hepro6anche coctapisana 19 %, u3 HuUX J0nA Be-
TPOSHEPIeTUKY M COTHEYHOI 3HEPIeTUKM - BCEro
0,15 %*’. Torma kax monsga TOC cocraBigeT OKOIO
60 %. ITO pe3Ko KOHTPAcTUPYeT C TeM, YTO CTpa-
Ha pacIIojIaraeT, 10 BCell BUAMMOCTY, HauOO/IbIINM
B MIpe MOTEHIMAIOM B chepe albTepHATUBHbIX 1
BO300HOBJISIEMBIX PeCypcoB B Mupe (10 JaHHBIM
MunsHepro).

Hna Poccun, kak u ga gpyrux crpas Corosa, co-
BPeMeHHbIe I7I00a/IbHbIe TPEH/bI, CBA3aHHbIE C U3-
MEeHEHIeM B CTPYKType SHeprobaaaHca, BKIKYasA
HapacTaromiye TeMIbl pa3sutusa BV, nmpencrasna-
10T 00071 Cepbe3HBIIl BBI30B, HOOYKIAIOINIT TOCY-
lapCTBO, SHEPIeTUYECKNUIL CEKTOP, a TaKXKe CEKTOP
HMOKP mnpepgnpuHuMaTh pasnuyHble IeNCTBUA.
OpHako Ha MX IyTU CYLIECTBYeT Macca «OIoKmpa-
TOPOB», TaKMX, HAIIPUMED, KaK 3HAYMUTebHbIE 3a-
Iachl YIJIEBOJOPOJIOB, CYLIECTBYIOLIMII Hepen3Obl-
TOK MOILHOCTEI 110 IIPOU3BOMCTBY 3/IEKTPUYECKOI]
SHEpryM, OTCYTCTBME TEXHOJIOIMYeCKMX paspabo-
TOK, KOTOpble ObUIM Obl KOHKYPEHTOCIIOCOOHBI-
MM B II06aTbHOM MaciiTtabe, a TakKe OTCYTCTBHUE
COOCTBeHHBIX KoMIeTeHIil. Ho opHOBpeMeHHO
MO>XHO BBIZIETUTD GaKTOPBI, KOTOpbIe OYAYT copieii-
CTBOBaTb pa3putuio cekropa BVMO. Cropa, Hanpu-
Mep, MO>KHO OTHECTH HeOOXOAMMOCTD BBIIIOTHEHA
MeX/JYHapOJHO-TIPaBOBBIX 00s3aTenbcTB Poccun
IO COKPAIIeHNI0 BBIOPOCOB NApPHUKOBBIX ra3oB. B
YJCI0 KTI0YEBBIX Mep IO pasBUTHIO ceKTopa BMO
JIO/DKHBI OBITh OTHECEHBI COKpallleHMe U3JiepiKeK 110
IPOM3BOJCTBY SHEPIMM U3 BO30OHOB/IAEMBIX NC-
TOYHMKOB, Pa3BUTHE €€ 3KCIIOPTa, a TaKXKe pasBu-
THe COOCTBEHHBIX IIPOM3BOJICTB ¥ KOMIIETEHIINIL.

B ornuunme ot pgpyrux crpan Comwsa B Poccun
[IpaBoOBOe perynnpoBaHue cekropa BV Ha ypos-
He CIIeNMaJbHOTO 3aKOHa OTCYTCTBYeT. OfHAKO
npaBoBasi 0asa IpefcTaBlIeHa INABHBIM 00pasoM
0O0/BIIMM KOMMYECTBOM HOPMATVMBHBIX IPABOBBIX
AKTOB PA3HON I0PUAMYECKON CHUJIbI, COCTABIIAOIINX
IPAaBOBYK OCHOBY TOCY[APCTBEHHON IOIUTUKY B
cepe BVD*®. VIMeHHO OHM CO3[AIOT YCTIOBMSA /s
(bYHKUMOHMPOBAHUA 3KOHOMUYECKOTO MeXaHNM3Ma

% Accoumauun «Bo3obHoBnsiemass sHepretukar. Joctyn: http://www.energy-aven.org/about/o_nas/ (mata obpatueHus:

24.07.2021).

7 Poccuiickan Accouvaums BeTponHaycTtpum: O630p POCCUACKOTO BETPOSHEPTeTUUYECKOTO PbiHKA U PENTUHT PervioHoB
Poccnn3a20191.2020.C. 6. JocTyn: https://rawi.ru/wp-content/uploads/2020/rawi-report-for-2019-rus.pdf (nata obpatieHus:

20.09.2021).

8 TMonnTrka B cpepe BO30OHOBNAEMON (anbTepHATUBHON) SHepreTuku. Joctyn: http://government.ru/rugovclassifier/565/

events/ (nata obpayeHus: 21.07.2021).
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CTUMYIMPOBAHMA PasBUTHA JAHHOTO cekTopa. Kak
Pe3y/NbTaT — OIpefie/ieHHble TOCTVKEHNA PA3BUTHA
CEKTOPA, IIyCTb ¥ He3HAYMUTE/IbHbIE.

B npsmoM u 06paTHOM COOTHOIIEHUM C Jeil-
CTBYIOLLE! ITPAaBOBOJ 623011 HAXOAATCS JOKYMEHTBI
JIOKTPMHA/IbHOTO XapaKTepa, a TAKXKe JJOKYMEHTbI
CTPaTern4yeckoro IVIAHMPOBAHUA U TOCYHAPCTBEH-
Hble nporpaMmbl. KiroueBoe 3HayeHye MMeeT Ta-
KOJl IIPOrpaMMHO-CTPATerM4ecKuil JOKYMEHT, Kak
«OCcHOBHBIE HaIlpaBjIeHM:A TOCYapCTBEHHOI IIO-
JIMTUKNU B cepe MOBBILIEHNS SHEPreTHYeCcKoil ad-
(bEeKTUBHOCTU 3/IEKTPOSHEPTeTUKM Ha OCHOBE NC-
nonb3oBanusa BV no 2035 r.»*°. Pasgen 2 gaHHOrO
JIOKYMeHTa HeIOCPE/ICTBEHHO IIOCBsAIIEH aHAINU3Y
IpUYMH He3HaYMTeIbHOI fomyu BVO B HanmoHanb-
HOM 3Heprob6anaHce. B kauecTBe IIPUYMHBI HU3KUX
TEMIIOB Pa3BUTHUA 37€KTPOSHEPIeTUKM Ha OCHOBE
VICTIO/Ib30BaHMA  BO30OHOB/IAEMBIX  MCTOYHUKOB
SHEpIMM YKa3aHa HeKOHKYPEHTOCIIOCOOHOCTD IIpO-
€KTOB JICIIO/Ib30BaHMA BO30OHOB/IAEMbIX MCTOYHN-
KOB SHEPIMI B CYILECTBYIOLIEN PhIHOYHO Cpefie 110
CPaBHEHMIO C TPOEKTAaMM Ha OCHOBE JICII0/Ib30BAHMS
MICKOTIaeMbIX BUIOB OPTAaHMYECKOT0 ToIUIMBa. B fo-
KyMEHTe COBEpIIEHHO BEPHO 00OCHOBBIBACTCH, YTO
pellleHne 3ajlayy 10 IOBBIIIEHNI0 SHEPreTUYecKol
3¢ PeKTUBHOCTY INEKTPOIHEPTETUKY HA OCHOBE VIC-
HO/Tb30BAHNA BO30OHOB/IAEMBIX MICTOYHUKOB SHEp-
iy TpebyeT BOB/IEYEHMs B SHEPreTU4ecKyko chepy
VHHOBAIMIOHHBIX HAYKOEMKUX TEXHOJIOTMIl ¥ 060-
PYHOBaHMA, a TAKXKE PasBUTHUA JIOKATbHOTO IIPOM3-
BOJICTBA BBICOKOTEXHOJIOTMYHOIO TE€HEPMPYIOIEro
¥l BCIIOMOTaTe/IbHOTO 060pynoBanys. OTMeTIM, YTO
BCe 3TO PacCMaTPMBAETCA B KaueCTBe COCTABHOI
4acTy MEpONPUATHII, CBA3AHHBIX C BBIIIOJHEHNEM
MeXIyHapoaHbIX 00s13arenbctB Poccuiickoit Oepe-
paLy 10 OTPAHIYEHNI0 BEIOPOCOB TAPHIKOBBIX I'a-
30B. JIMeHHO 3TO BO MHOT'OM OIIpEefieINI0 YCTAaHOB-
JIEHIIE LIeJIEBOTO TIOKAa3aTessI fOCTIDKeHs mony BV
K 2024 1. B o6beme 4,5 %. I CpaBHEHMS OTMETUM,
4TO, HanpuMep, B [laHuu 3Ta 10714 COCTAB/IAET Ha
ceropHAIHNNA feHb 30 %. [IosToMy I1aHOBBII 110-
KasaTeJlb, XOTS Y BBINJIALUT JOCTATOYHO CKPOMHBIM,
HO OJJTHOBPEMEHHO OT/INYAETCs PeaCTUYHOCTBIO.

Ilockonpky B Poccum Her cneumanbHOro 3a-

KOHa, IIOJIOXKEHMsI KOTOPOTo OBUIM OBl MOCBSIIEHDI
VICKITIOYUTENIbHO PerynnpoBanuio cekropa B/, Ha
3TOM (POHE TIOBBINIAETCSA 3HAYMMOCTD BBIJETICHUSA B
«OCHOBHBIX HAIlPaBJICHMAX OCHOBHBIX IPVMHIIMIIOB
TOCYapCTBEHHOI IIOMTYKY 10 OBBIIIEHIIO SHEp-
reTnyecKkoit 3¢ eKTUBHOCTU Ha OCHOBE UCIIO/Ib30-
Banusa BVD» (Pasgen 3). Bonee toro, 3gech cucre-
MaTU3MPOBaHbI MepBI 110 ee peaym3anun. K ogaomy
3 TIPUHINIIOB, HEIIOCPECTBEHHO 3aTParuBaoIixX
TEXHOJIOTMYEeCKOe PA3BUTHE CEKTOPa, OTHECEHO
IpVMMEHEeHNe Mep TOCYAPCTBEHHON HOIIepPXKKM
PasBUTHA TeHepaLyM 3/MeKTPUYECKOll SHepruy Ha
OCHOBe O0ecreyeHNsA pearbHON KOHKYPEHTOCIIO-
COOHOCTY TeXHOJIOTMII MCIIO/Ib30BaHUSA BO30OHOB-
JIAEMbBIX MCTOYHMKOB SHEPTMM IO OTHOIIEHMIO K
TEXHOJIOTMAM IIONyYeHNs SHEPIMU Ha OCHOBE NC-
KOIIaeMBIX BMJIOB OpraHmdeckoro tommsa. Croza
TaKKe ClIefyeT OTHeCTM IIPUMHLMI obecredeHys
HOBbILIeHNS 9P PEKTUBHOCTY HAYYHOTO U TEXHOJIO-
TMYECKOTO OOCTY)XMBAHVA PAa3BUTHA 3IEKTPOIHEP-
reTUKy, QYHKIMOHMPYIOIell Ha OCHOBE JICIIONb30-
BaHVA BO300OHOB/IAEMBIX MICTOYHVMKOB SHEPIVIN.

Cpepnt JOKYMEHTOB CTPATerMyeckoro Xxapakrepa
B TIEpPBYIO OYepefib CIefyeT BbIAEINTb DHepreTnde-
ckyio crpareruto PO nHa nepuon o 2035 . B neit
HOBEIEHBl VITOTY PA3BUTHUA TMUAPOIHEPIeTUKY 1
VIHOJI SHEPTeTYKM Ha OCHOBE MCIIO/Ib30BaHNA BO300-
HOBJIAI€MbIX ICTOYHVIKOB SHEPTYM Y MECTHBIX BIJIOB
TOIUIMBA. B [OKyMeHTe IOKasaHO, 4TO Onmaropaps
GYHKUMOHMPOBAHUIO MeXaHU3Ma TOCY[AapCTBEH-
HOJ TIOiep>KKM MCIoNb3oBaHyA BVD npousorino
HOBBIIIEHNE MHBECTUIVIOHHON IIPUBJIEKATeTbHOCTI
nocnepHux. Kak cemcTBue, pasBuBaeTcsA INpouU3-
BOJICTBO BBICOKOTEXHOJIOTMYHOTO 00O0pPYAOBaHMA,
dopmupyeTcss pPBIHOK WHXUHUPUHTOBBIX YCIIYT,
OCYIIECTB/IAETCA IPOILeCC JOKAIM3aLUM Ha Tep-
putopun Poccuiickoit @epepaunn IponsBoAcTBa
060pyOBaHNA ¥ KOMIIOHEHTOB M/ BETPOIHEp-
reTYecKNX YCTaHOBOK. Bmecre ¢ TeM oTMedeHo,
4TO IIPOJO/DKAET COXPAHATbCA TaKasg IpobieMa,
KaK HeJOCTaTOYHasA S5KOHOMMYECKas KOHKYPEHTO-
CIIOCOOHOCTD TEXHONOTMII IIPOU3BOACTBA SHEPTUM
u3 BI3.

1, HaKoHell, BAXXHBIM MHCTPYMEHTOM Pa3BUTUA

% PacnopsikeHue MpasutenbctBa PO ot 08 aHBapsA 2009 1. N2 1-p (B pes. oT 24 HoAbps 2020 1.) «O6 OCHOBHbIX HaMpPaBIeHMsX
roCyAapCTBEHHON MOAUTVKU B cdepe MOBbIWEHNA SHEPreTUYeCKon SPOEKTUBHOCTM SNEKTPOSHEPreTMKM Ha OCHOBE
MCMONb30BaHMA BO30GHOBAEMbIX WCTOYHMKOB 3SHeprun Ha nepuop Ao 2035 r». — CnpasoyHo-npagosas cucmema
KorcynemanmlTmoc. focTyn: http://www.consultant.ru/document/cons_doc_LAW_83805/ (nata o6palueHus: 10.09.2021).

%0 SHepreTnyeckas ctpaterna PO Ha nepuop go 2035 r. OnobpeHa pacropsixeHuem Mpasutenbctea PO ot 9 mioHs 2020 T.
Ne 1523-p. JocTtyn: http://static.government.ru/media/files/w4sigFOiDjGVDYT4lgsApssm6mZRb7wx.pdf (nata obpalyeHus:

10.05.2021).
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

M.B. LLyrypos

cektopa BV BeicTymaer IocymapcTBeHHas mpo-
rpamma P® «PasButne sHepreTuku»®', B 4aCTHOCTI
ee mognporpamma «Passutue 1 ucronb3oBaHme Bo3-
0OHOB/IAEMBIX MICTOYHMKOB 3Heprim». K ee 3agayam
OTHECEHbl CTHMY/NIMPOBaHUE IIPOM3BOLCTBA 37I€K-
TPUYECKOJ SHEPTUM TeHepUPYIOIMMI 0O0beKTaMu,
GYHKIMOHMPYIOIIMMY Ha OCHOBE VICIIO/Nb30BAHMA
B3, a Taxke COBepIIEHCTBOBAaHNUE TE€XHOMOTUYe-
CKOT'O ¥ 9KOHOMIYECKOr0 roTeHIana B/ B PO.

PesroMupys INpoBeleHHDBII aHAMU3, OTMETUM,
4TO B rocygapcraax — 4ieHax EA9C umMerr MecTo
IIPaBOBble ¥ IIPOrPaMMHO-CTpATerMyecKue OCHO-
Bbl KaK TOCY[JapCTBEHHO! Hay4YHO-TEXHUYECKOI
nomutukn B cdepe BVIO, Tak m MeXpyHapoZHOTO
Hay4YHO-TEXHMYECKOTo coTpy#Huyectsa. OfHaKo
HaJMLO0 OTCYTCTBUE CUCTEMHOII IIONHOTBI OCHOB
HAIMIOHA/IBHON IIONMUTUKM, UX (PParMeHTapHOCTD,
a TaKKe OTCYTCTBME TapMOHM3MPOBAaHHOCTM Ha
yposHe EASC. [layexo He BO BceX CTpaHaX UMEIOT-
4 clelajIbHble CTPATerni, a TAKXKe FOCyapCTBEH-
Hble ITPOrpaMMbl. BIiosHe 3aMeTHBI U pasnuyus B
Lie/IeBbIX NoKasaTenAX. Kak Mbl monaraeM, Bce 3TO
MOXKHO 00BACHUTD CHeLN(IUKOI 9HEPro6amaHCoB B
rocyfilapcTBax-uieHax. Eile ogHa 13 npu4mH, orMe-
4yeHHas B INTepaType, COCTOUT B TOM, 4TO SHEpreTH-
YecKe CTpaTeruy rocyfapcTs — wieHoB EASC nme-
10T Pa3IMYHYI0, HAllPaBJI€HHOCTb, 3aBUCALIYI0 OT
YPOBHS 5KOHOMIYECKOT0 pasBuTHA. «B yacTHOCTH,
Poccua n Kasaxcran ABIA0OTCA 4leHaMy — OCHOBA-
tenamu EADC, Gonee Toro, ob6magaT 00IbIINMA
3aIlacaMyl S3HEPIUY U ABIATCA BELYIMMU IOCTaB-
IIMKaMJ Ha MeX/[yHapOJIHOM YpOBHe. 9TO O3Haya-
€T, YTO SHepreTHyecKas CTpaTerys Jyid 3TUX CTPaH
B OCHOBHOM HallpaBjIeHa Ha yKpeIUIeHUe X II03U-
Ml Ha [7100a/IbBHOM M MHTETPAllMIOHHOM YPOBHAX 1
UTpaeT pellawlylo poab. UTo Kacaercs ApMeHUH,
Benapycu n Keiproiscrana, To nepey aT¥Mu CTpaHa-
MM CTOMT OCHOBHAA 3a/jaya 0becIiedeH s SHepreTn-
4ecKoit 6e30macHOCT. [I/1 HUX BaXKHO NPAaBUIBHO
YIOBIETBOPUTb BHYTPEHHMII CIIPOC CTpaHbl. bonee
TOTO, 3TY CTPAHBl ABJAITCA B OCHOBHOM MMIIOP-
TepaMy 3HEpPIUM 1 IO3TOMY 3aBUCAT OT BHEIIHETO
poiHka» [Hasapersn 2019:108].

Pasymeercs, BblABIeHHble (AKTBl He Ipe-
IATCTBYET Pa3sBUTUIO HAyYHO-TE€XHUYECKOTO CO-
TPYAHMYECTBA TOCYAPCTB-4IeHOB B cdepe BN
B CIUJIy BBICOKOII CTEIIEHNM 3allHTE€PECOBAHHOCTU B
pasButuy cekropa. OHaKO JOCTIKEHMEe MHTerpa-

IIMOHHOTO 3¢ deKkTa MoTpedyeT cepbe3sHoil paboThI
II0 COITIACOBAHMIO ¥I KOOPAMHALMM HAIMOHATbHBIX
HOJIUTYK B KOHTEKCTe BBIPAOOTKM OOIVX CTpaTern-
YeCKIX OPMEHTUPOB ) IIeIeBBIX IIOKa3aTesleil, TeM
6071ee YTO pedb UAET O TEXHOIOTO-9HEPreTIIeCKOI
KOHKypeHTOoCIoco6HocTH Coro3a.

4. VInTerpanioHHOE HAYYHO-TEXHONOTITIECKOE
corpygHaectsa rocygapcts EAJC B cdepe Bo3-
0OHOB/IAEMOII IHEPTreTHKN: 6a30Bble IIPABOBbIE I
HNOMNTIYECKNE PAMKH

Cornacno [loroBopy o EASC snepreruxka npep-
craBjsieT co60i OfHO 113 OCHOBHBIX HAIIpaB/ICHUIT
MHTETPAIMOHHBIX IporieccoB. OIHAKO MPUXOAUTCA
KOHCTAaTMPOBATh, YTO HA CETONHALIHNUII JieHb CIIe-
IMa/ibHble ITPAaBOBble OCHOBBI COTPYAHMYECTBA TO-
cymapct - ywieHoB EASC B cdepe BUIO B paspene
XX «9ueprernka» [lorosopa o EA3C (ct1. 79-85),
KaK, BIIpOYeM, ¥ Hay4HO-TEXHOJIOTMYeCKas KooIle-
panus B gopMare IIPOEKTOB 1 IIPOIPaMM IIpY KO-
opruHupytomeit ponu ESK, B HeM He npegycMoTpe-
Hbl. Kak oTMedaeTcs B IMTepaType, «K COKa/leHuIo,
B [loroBope BoOOIIe HE CONEPKUTCA MOMOKEHUA O
COTpYAHMYECTBE B 00/1aCTV BO30OHOB/IsIEMOII 9HEp-
TeTUKM (CONHEYHOI SHepIUy, SIHEpPIuM BeTpa, Ieo-
TepMa/IbHOI 9HEPINY, SHEPTUY BOJBI, 6¥09Heprin)
.... IIpencraBnsercsa, 4ToO B CBA3M C YYETOM OIIbITA
EC B nanHoII cepe B fanbHeimmx usMeHeHusx [lo-
roBOpa HEOOXOVIMO YAEIUTb BHUMaHUE STOMY BO-
npocy» [[nmnkman, Hasaposa 2020:31-32].

Ha nam B3I71:471, yKa3aHHbIe HEOCTATKM MMEIOT
He a0COMIOTHYI0, 2 OTHOCUTE/IbHYIO IPUPOAY. 3aKpe-
IJIEHHbIE TIOTIOKEHMS BBIPAXKAIOT COITIACOBAHHYIO
BOJII0 TOCY/JapCTB-Y/IEHOB B OTHOLIEHMM B3aMMO-
ieficTBUA B chepe SHEPreTUKY, KOTOPYI0 OHY BBI-
paswmiy Ha MOMeHT paspaboTku Tekcta [lorosopa. B
4eM 3aK/TIOYa/ICA OOl IpefMeT 3aMHTePecOBaH-
Hoctu? Kak MO>XHO BUJETD, B II. 1. CcT. 79 «B3anmo-
JiefiCTBUE TOCYHapCTB-4/I€HOB B cdepe IHepreTu-
KI» TIPeyCMAaTPMBAETCA PasBUTHE ONTOCPOYHOTO
B3aJIMOBBITOJJHOTO COTPYIHMYECTBA B cepe sHep-
TeTUKMY, ITPOBefieHNe CKOOPAVIHMPOBAHHOI 3Hepre-
TUYECKOI IONMUTUKY, OCYIIeCTBIeHNe MO3TAITHOTO
¢dbopmupoBaHusa 06IMX PHIHKOB 3SHEPreTUIecKUX
pecypcoB (37eKTposHepruy, ra3a, HepTu u Hedre-
HpopykToB). TakuMm 06pasoM, CIIeKTp HaIpase-
HII B3aMMOJIENICTBMA 10CTaTOYHO mMpokK. Ho, kak

¢ TocynapcTteHHas nporpamma PO «Pa3snTue sHepreTrkuy. YTB. MoctaHoBneHnem MpasutenbcTtea Poccuiickoin epepauyn
ot 15 anpensa 2014 . N¢ 321 (B pep. NoctaHoBneHwue lMpasuTtenbctBa PO ot 31.03.2021 N 501). JocTyn: http://pravo.gov.ru/
proxy/ips/?docbody=&prevDoc=102424400&backlink=1&&nd=102349663 (gata obpaLieHuns: 18.05.2021).
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MOXKHO BUJIETD, IIEPBOE 1 BTOPOE HAIIPABIEHUA 110
CBOEMY COJEpP)KaHMIO MMEIT OOl XapakTep u,
B IIPUHIMIIE, TIPEIIO/NATal0T HAIlOJTHEHMEe CaMbIMU
PasIMYHBIMU MHUIMATUBaMMU. B pesynbrare, Bce
B3aMIMOJIEIICTBIE HI B KOEM C/Iy4ae He CBOAUTCA K
¢dbopMupoBaHMIO OOLIVX SHEPrOPLIHKOB. B 1. 1. cT.
79 3aKpeluleHa Lenb OTMEYEHHBIX HaIlpaBJIeHMI
B3aVIMOJIEVICTBYA, @ UMEHHO 3¢ eKTuBHOE NCIIONb-
30BaHNe IIOTEHLMANa TOIIMBHO-3HEPIeTUYECKUX
KoMILIeKCOB. POpMYIMpOBKa LieN, IPAMO CKaXKeM,
HOCHT BecbMa OOt XapaKTep, 4TO MO3BOJIAET yC-
MOTpeTh B ee copiepkannn 3 deKTUBHOE MCIIONb-
30BaHle IYCTb IIOKA ¥ HE3HAUMTEIbHOTO, HO BCE
>Ke MIMEIOIero MecTo norennuana BMO (umeercs B
BUJIY CEKTOP a/IbTePHATVMBHOI SHEPTETHKN).

ITopuepkHeM, 4TO B paMKax CHCTeMbl IpaBa
EASC HeT MHBIX MEXJYHAPONHLIX TOTOBOPOB, HU
TeM 6onee akToB opraHoB Co3a, MOCBSAIICHHBIX
COTPYJHUYECTBY TOCYJapCTB-4IEHOB B cdepe Ha-
VKU, TEXHOJIOIUII ¥ VIHHOBALVIl IPUMEHNUTEIbHO K
sHepretyke. 9TO HEKOTOPHIM 00pa3oM KOMIIEHCHU-
pyeTcs Ha/muyyeM IIOJIOKEHUSA PEKOMEH/IaTe/IbHOTO
xapakrepa. Mpl umeeM B Buay 1. 12 Pekomenpanmii
Komnernn E9K ot 28 peBpans 2017 Ne 5 «[Tepeyenn
IPUOPUTETHBIX HAIpPaB/IeHUI  COTPyZHMYECTBA
rocygapcts — uneHoB EA9C B mensax yckopeHus
TEXHOJIOTMYECKON MOJIEpHM3ALMY U IIOBDBILIEHMS
VHHOBALIOHHONM aKTMBHOCTY OpraHM3auuil rocy-
[APCTB-WIEHOB C y4eTOM INpPUKIALHBIX U (yHMa-
MEHTA/IbHBIX MICCTIeJOBAHMIL, IPOBOAVMBIX TOCYap-
CTBaMM-4jIeHaMI», B KOTOPOM B KayeCTBe OJHOIO
U3 HAIPaBJIE€HUI YKa3aHO pasBUTHE TEXHOJIOIMIA
BI3%. B cymHocTy, mpobenbl B OTHOIIEHNUM yKa3a-
HS Ha COTPYAHMYeCTBO B cepe BV, fa u B oTHO-
IIEHNY HaYyYHO-TeXHOTIOIMYECKOro COTPYHUYECTBA
BCe JXe He CJIefjyeT NIOHMMATh KaK CBOEro popa Jo-
rOBOPHO-IIpaBoBble Oapbepbl. HayuHo-TexHOMOIN-
4ecKoe COTPY/JHMYECTBO, KaK 1 IIPOU3BOJCTBEHHO-
TEXHOJIOTMYEeCKOe COTPyAHMYeCcTBO B chepe BII,
MO>KET OCYLIECTB/IAThCA U IIPY TEKYIeM COCTOAHUN
MeXX/JYHapOJHO-0r0BOPHOIT 6a3bl. OTHAKO IIPY CO-
XpaHEeHUM IIPABOBOJ HEONPE/eIEeHHOCTU OHO BPAJ,
7 MOXKeT ObITh 9P (HeKTUBHBIM.

ITogo6HOro popa BBIBOABI CIeAyeT IIOHMMATb
B TOM KJIIOYe, YTO foroBopHoe mpaso EASC - ato
XKMBOE sIBJIEHNE, 11 TI0 Mepe CO3peBaHMA BOIU TOCY-
JlapCTB-4/IEHOB K Pa3sBUTHUIO MHTEIPallUU IO TOMY

VIV MTHOMY HaIIpaBJIeHUIO NIOf] 3TO OyZieT HoABeeHa
COOTBETCTBYIOIAsA IpaBoBas 6asa. [lymaercs, 4ro
COTPYAHMYECTBO B chepe BO30OHOBISIEMOII IHEpre-
TUKY C YYeTOM IJI00A/IbHBIX TPEH/IOB ee PasBUTHA,
TaK ke, KaK ¥ HayYHO-TeXHO/IOTMYeCKOe COTPYAHN-
4eCTBO B 9HEPreTN4ecKolt cpepe, 0cOOEHHO B KOH-
TEKCTe ee «3€JIeHOr0» BEKTOPA, BIIOJIHE 3aC/Ty K1Ba-
eT ObITh yroMsHyThIM B JJoroBope 0 EASC. [leno B
TOM, 4TO JICIIONIb30BaHME B KayecTBe PEryiaTopoB
HAyYHO-TEXHOJIOTMYECKOTO 1 IPOU3BOCTBEHHO-
TEXHOJIOTMYECKOTO COTPYAHMYECTBA MOIOKEHWIA 1.
4 (7) ct. 92 «IIpoMbllIeHHAs TOJINTUKA U COTPYH-
HMYeCTBO», IPEINONaralero IpoBeileHne Co-
BMecTHbIX HVIOKP ¢ nenvio crumynuposanus co-
BMECTHBIX BBICOKOTEXHOIOTMYHBIX ITPOU3BOJICTB, He
MOXKET ITOTTHOCTBI0 YCTPaHUTD IIPaBOBYIO HeoIpefie-
JIEHHOCTb B cekTope BJID.

Bonbioe 3HaueHye B (HOpPMMPOBAHUY HOBOTO
BEKTOpa 9HEPreTMYeCKOro COTPYAHMYECTBA, KO-
TOpO€ JIO/DKHO ObITh apTUKYIMPOBAHO B COOTBET-
CTBYIOLIIe/l TOBECTKE, MOTYT MMETb CTpaTernyecKue
OPMEHTUPBI, 3aKpeIlJIeHHble B JOKYMEHTax CTpa-
TETMYeCKOr0 IVTAHMPOBAHNUA Pa3BUTUA IHEPreTH-
4eCKOro CeKTopa. B oTHoUIeHMy BO30OHOB/IsAEMOI
9HEPreTVKM, KaK, BIPOYEM, M ITIPUMEHUTEIBHO K
cepe sneproaddexTuBHOCTN 1 3HEprocHepexe-
HMA, TaKue OpMeHTphl Hamumo. To, 4To yxe ¢ ca-
Moro Hauyana ¢yHkumonmposanus EAIC ypenser
OIpefie/ieHHOe BHYMAaHIE Pa3sBUTUI0 BO30OHOBILAe-
MOJi 9HepreTHKM, MOXXHO BUJETb Ha IIpuMepe pas-
nena V.7 «PecypcocbeperxeHne 11 TIOBBIIIEHVIE 9HEP-
roapdextuBHOCTN»  OCHOBHBIX  HAIlpaB/IeHUI
akoHoMudeckoro passutuss EASC po 2030 r. B
JIAHHOM pasfiefie peyub UeT O BaKHOCTM OCYIIeCT-
BJICHUA Mep II0 PecypcocOepe)xeHMIo ¥ IOBBIIIe-
HMIO 9HeproapdeKTUBHOCTY BCeX 3BEHbEB IPOU3-
BoAcTBa npopykuun. Peur o BIO Benercs B pycie
aKIIeHTMPOBAHNA BHMMAHNUA Ha IIPOM3BOACTBE 1
VIMIIOpTe SHeprocOeperaonx Ipou3BOfCTBEHHBIX
TEXHONOTUI, CTUMYIMPOBAHMU  JICTIONb30BAHMA
HaVTy4IINX ZOCTYITHBIX PecypcocOeperaiomnx Tex-
HOJIOTMII, pasBUTUA MaJ039HEPTOEMKUX OTPaCIeln
9KOHOMMKH, PasBUTH aTOMHOJ 9HEPTeTUKIL.

Ecmu obparutbest k Jleknapaumy o JanbHelieMm
PasBUTUM MHTETPAIMOHHBIX IPOIECCOB B paMKax
EA3SC 2018 1, To B paspene 2 «DopmupoBanue “rep-
PUTOPYM VIHHOBALMil® ¥ CTMMY/IMpPOBaHVe MHHOBA-

62 PekomeHpauma Konnerum ESK ot 28 despana 2017 . N2 5 «[lepeyeHb NPUOPUTETHBIX HanpPaBReHU COTPYAHUYECTBa
rocygapcts —uneHoB EASC B Lensax yCKopeHUsA TeXHONOrMyeCckon MOAepPHU3aLMn U NOBbILLEHWNA NHHOBALMOHHOW akTUBHOCTM
OpraH13aLuii rocyfapcTB-4IeHOB C yYeTOM NPUKNaAHbIX U GyHAAMEHTaNbHbIX MCCNeA0BaHNI, MPOBOAUMBIX FOCYAaPCTBaMU-
yneHamu». floctyn: https://docs.eaeunion.org/docs/ru-ru/01417291/clcr_02032017_5 (gata obpatieHus: 18.10.2021).
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IIMOHHBIX TIPOPBIBOB» IIPENyCMAaTpUBACTCA OObemM-
HeHMe YCUINIA TI0 CO3/JaHMIO Y MICTIONb30BaHMUIO HOBBIX
TEXHOJIOTMII ¥ VMHHOBALWiL, BK/IIOYass IPOPabOTKY
COBMECTHBIX IIPOEKTOB ¥ MEPOIPUATHIT HaydHO-TeX-
HOJIOTMYECKOTO PasBUTIIA, B TOM 4uC/Ie B cepe sHep-
rocbepexxensi, sHepropdexrusHoctT 1 BVI. Bee
3TO TIOATBEPXK/AET HaMepeHle NMBepCcUPUIIPOBATD
pasBUTHE 9HEPreTHYeCKUX TeXHOIOTMIl Ha MHTerpa-
LMOHHOM YPOBHE B3aUMOJENCTBUA. B KauecTBe Mep
10 peaMsalMy 3TUX IUIAHOB CJIefyeT paccMaTpu-
BaTb pasBUTIIE FHEPTETNYECKOTO MALIMHOCTPOEHNA U
37IeKTPOTEXHIYECKOJ IIPOMBIIIEHHOCTH.

Ilepexona K aHanM3y K/IK0YEBOTO HA CETOfHAIL-
HUI JIeHb JJOKYMEHTA CTpaTernyecKoro IaaHMpoBa-
HusA, K CTpaTernyeckyM HaIllpaBlIeHUAM Pa3BUTHA
€BPasUIICKON 3KOHOMMYECKOI MHTerpauuy o 2025
L., YKaXeM, 4To B paspene 1 «Ob1ue monoxeHns»
BOCIIPOU3BOAATCA NonoxeHns [exmapauym 2018 1.
Tak, B KauecTBe Of[HOTO 13 MHTEIPallYOHHbIX IPU-
OpMTETOB BBIJIE/IEHO He TOJIbKO IOBBIIIEHNE 3Hep-
rocOepexxenns 1 9HeproapGeKTUBHOCTH, HO ¥ 00b-
e[MHeHNe YCUINI IO CO3/IaHMIO Y JICIIONIb30BaHMIO
HOBBIX TEXHOJIOTMII ¥ MTHHOBALIMIA, B TOM YJC/IE BO3-
0OHOB/IIEMBIX ICTOYHUKOB 3Heprum. B kauecTse off-
HOT'O 13 VIHTEIPALMOHHBIX IIPMOPUTETOB BbI/IETIEHO
HOBbILIEHNE 9HeprocbepexeHuss u sHeproaddex-
TUBHOCTM, paspelleHne CyLeCTBYIOMX 9KONornye-
CKMX TIpo67eM 1 obecrieyeH e YCTONYMBOTO Pa3Bu-
THA. 37ech NpeAronaraeTcss oobeayHeHne yCumia
110 CO3/IaHMIO 1 MCIIOIb30BAHMI0 HOBBIX TEXHOIOT I
¥ MTHHOBALIMI, B TOM YMC/Ie «3€JIEHbIX» TEXHOJIOTIA,
BO300OHOB/IAIEMBIX JMICTOYHMKOB SHEPIVM, MOJeNel
LUPKYIATOPHOI 3KOHOMMKY. OTPOMHBII TOTEHI -
aJI /11 HAYYHO-TeXHOIOTMYeCKOr0 COTPYAHNYECTBA
TOCYHapCTB — YWIEHOB B paccMaTpuBaeMoit chepe 1
(bopMMpOBaHUA COOTBETCTBYIOLIEHl ITOBECTKU 3a-
noxxeH B Hanpasnenun Ne 8 «O6beuuenne ycummit
AN CTUMYIMPOBaHUA IIPOBEJEHMA COBMECTHbBIX
HayYHO-UCCTIEOBATENbCKUX paboT». 3pech B 1. 3.6
BbIJIE/IEHO B3aMMOJIENICTBUE TOCYLAPCTB-YIEHOB B
obmacty aHeprocbepexxeHNs, IHeproapPexTNBHO-
CTH, ucnonb3oBanysa BV u oxpaHbl OKpysKaroleit
cpefbl, YTO MOATBEPXK/jaeT «3€/IeHblil» KOHTYpP 3KO-
HOMUYecKolt nHTerpanuy B pamkax EA9C.

BHuMmaHMe K BO30OHOB/IAEMONI SHEpreTuKe B
JIOKYMEHTaX CTPaTerMyecKoro Xapakrepa, a Takxke

IpeAIonaraeMoe Hay4HO-TeXHUYECKOe COTPYAHMU-
4eCcTBO B 3TON 0671acTy BbI3BaHO TeM, 4To Coro3
KaK COBpEMEHHOE MHTErpallMOHHOe OObefVHeHMe
TOCYapCTB He MOXXET UTHOPUPOBATb IKOJIOTHYe-
CKHe, KaK, BIIPOYeM, U COLMA/IbHbIE ACIEKTBI 9KO-
HOMMYECKOJ MHTerpanuy. B [JOMoMHeHNe K 9TOMY
COBpeMeHHas VHTErPAlVIOHHAs IOBECTKAa He MO-
KeT 0OXOAUTb CTOPOHOI IPOOIEMATUKY Iepexoya
K ycroitunBoMy passutuio. Ilyctb B EASC moka
flaHHas mpobnemaTuka o cpasHenuio ¢ EC eme He
npuobperna GopMy pernoHanbHOI TOBECTKN YCTO -
YYBOTO Pa3BUTHA, HO CTPEM/IEHUE K HOCTVDKEHMNIO
IYP Ha pernoHanbHOM YPOBHE B MHTETPALMIOHHOM
¢dopmare BHOTHe 3aMeTHO. B ogHOM M3 HOK/IafoB
E9K o mocrikenuu LIYP Ha pernonanbHOM ypoB-
He OTpa)KeHa IPAKTIIeCKM MU3epHas oA B cdepe
BO300HOB/IsIEMOII (Q/IbTEPHATVBHOI) 9HEPreTHKe 1
(bakTIIecKoe OTCYTCTBME PEIIMTEIBHOTO HPOpHI-
Ba®. Bce 910 CBUJIETENIBCTBYET O pOOIEMax 110 pea-
nmusanym HYP Ne 7.1.

VI, TeM He MeHee, HauaBLIMIICA IIEPEBOJ, MEX-
rOCYapCTBEHHOTO B3auMopericTBus B cdepe BID
B MHTEIPALMOHHBIA (OpMAT O3HAYaeT peabHOe
cregoBanre EADC r11o6anpHBIM MeraTpeHfiam,
pasyMeeTcs, C y4eTOM IOTPeOHOCTeN ¥ MIHTepecoB
TOCYapCTB-4/IeHOB. [[IHAMIYHOE Pa3BUTIE CEKTO-
pa B MHTETPaLIOHHOM (opMaTe MOXKeT NPUBECTH
K 9KOHOMMYECKOMY POCTY ¥ HOCTIVDKEHMIO Iiefiei
YCTOIYMBOTO pa3BuTus, B ocobennoctu LIYP Ne 7.
B /mreparype, HampyuMep, BBIENAIT ClefyHOLIVe
addexTsl: conmanbHble (co3maHme paboOUMX MecT,
CHIDKeHJe YpOBHs 6e3paboTHupl U T. [.), TEXHO-
norydeckyie (pasBuUTUME HOBBIX MHHOBAIMOHHBIX
TEXHOJIOTNII), 9KOHOMUYecK1e (9HeprocHabxeHme
yIQJleHHbIX PpailOHOB, pPasBUTME TPaAMIVOHHBIX
Y HOBBIX CEKTOPOB 3KOHOMUKIM), SKOJIOTMYECKMe
(coxpalleHue BpefHBIX BBIOPOCOB B armocde-
py) [Cammnko, Hasaposa 2018:95]. Croutr 3ame-
TUTb, YTO BCe IepedriciieHHble 9 (deKThl 1o CBoeit
IpMpOZe MMET YHMBEpCaIbHOE 3HAueHue, HO B
pamkax EASC oum 6ynyT peann3oBbIBaTbCS 0CO-
OeHHbIM OOpasoM. HachllieHHBINT XapakTep UX
HPOSBIIEHNSA BO MHOTOM 3aBUT OT C/IOXKEHMUSA IIO-
TEHIMAJIOB TOCY/IAPCTB-YWIEHOB Ha OCHOBE IIPaBO-
BBIX M HOJIMTUYECKMX PeIIeHNIT MHTETPALYIOHHOTO
XapakTepa.

6 EBpasnickan SKOHOMMYECKas KoMuccus: [JoCTuKeHue Leneil yCTOMUMBOrO pasBuTMA B pervioHe EBpasuiickoro
3KOHOMUMYecKoro coto3a. 2020. C. 22. loctyn: http://www.eurasiancommission.org/ru/act/integr_i_makroec/dep_stat/econ-
stat/Documents/SDG_booklet.pdf (nata o6payeHns: 19.10.2021).
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5. BeKTOpBI CTAaHOBIEHN: CHEIMANbHBIX Ipa-
BOBBIX M CTPAaTerMIecKIX OCHOB HAyYHO-TEXHO/IO-
riyeckoii koonepanyu rocygapcrs EADC B cdepe
BUD

CotpyganuecTBo rocygapcts — wieHos EADC
B chepe pa3pabOTKyM 9HEPreTMYECKMX TEXHOMOTHI
B 1LIeJIOM JM TEXHOJIOIMil I'€HEePUPOBAHUA IHEPIUM
u3 B/IO B 4acTHOCTM HaXO#ATCA MUIIL B IIepBO-
Haya/IbHOM CTajiuyl CBOEro CTaHoB/leHusA. Kak Mbl
paHee IOKasasM, CIeluaIbHasA IpaBoBas 6asa A
corpynHuyectBa B chepe BVO B EADC moka He
chopmmpoBana. OfHNM U3 pelIeHNiT MOKET CTaTb,
HalpyuMep, BBefleHUe CIELUAIbHBIX II0JI0KEHUI
B pasfien «JHepretuka» Jlorosopa o EASC. 910
JIOJDKHO JIONIO/IHATbCA U3JlaHMeM AKTOB OpPraHOB
Coro3a, TOCBSAILIEHHBIX NpO0O/IeMaTiKe BO30OHOB-
nsemont sHepreTuku. Ho ocHOBa 0CHOB — 9TO cora-
COBaHIe B3ITIAJ0B U IOXO/0B TOCYAPCTB-YIEHOB,
CBOUM CJIE[ICTBIEM MMeolIlee BBIPAOOTKY CTpaTern-
4eCKMX OPMEHTUPOB IIPYU BbIBYDKEHUM MHUIVATUB,
IUVIAHMPOBAHUYM IIPOEKTOB ¥ KOHCTUTYUPOBAHUM
IpaBOBbIX Lesell. Pasymeercs, BocnpousseneHue
Ha eBPa3MIICKOII II0YBe aMOMIINIL, XapaKTePHBIX /s
«3eneHoit caenkn» EC, 1 nx peannsanis B TAKOM e
o6beMe BpAJL 11 BO3MO>KHBI M YMECTHBI B CHITY MIHOJ
CTPYKTYPBbI 9HepreT1yecKoro norennyana Cowsa.

Kax MbI y>xe 0TMe4asm, COTPYAHIYECTBO B Ce-
pe BVO saxpenneno B Hanpasnennu Ne 8 B pamkax
Crparernyeckux HallpaBIeHMil pasBUTUA eBpa-
3MIICKOJ MHTETPALVM, YTO O3HAYAET KOHCTATALVIO
B3aMIMHOT0 MHTepeca. [loaToMy Ha COTpyHNYIECTBO
B JaHHOV cepe BIOIHE MOTYT OBITb PacrpocTpa-
HEHbl Pa3HOOOpasHble MHUIVATYBLI, M3/I0)KEHHbIE
B pasjene 1 «DopmupoBaHMe IPENIOXKEHUN II0
Hay4YHO-TEXHOJIOTMYECKOMY COTpy#HuYecTBy» Ha-
npasienya Ne 8. JJocTaTOYHO IepCreKTUBHOM IIpef-
CTaeT MHUIMATUBA IO pa3paboTKe peKOMEHHALuil
0 Hay4HO-TexHU4YeckoMy passutuio (1. 1.1.). Uto
37leCb MOXKeT MMeThcA B BuAy? Mbl monaraeM, 4To
Ha OCHOBE ITPeJ/IOKEHMIA, UICXOAALIMX OT S3HepreTH-
YeCKMX KOMIIAaHMIA ¥ Hay4YHBIX OpPraHM3aLuii, 3aH-
TEPECOBAHHBIX B PasBUTUU OTPACIM BO30OHOBIIA-
€MOjl SHepreTUKM B VHTeIPALMIOHHOM (opMare Ha
6ase mepcrexTuBHbIX TexHonornii, Komnerns E9K
MOXeT pa3paboTaThb PeKOMEH/IALINIO O IlepevHe CO-
BMectHbix HVIOKP B panHOI obmacty sHepreTu-
4eCKOro COTpyfHMYecTBa. JJaHHYI0 peKOMEH/IalNIo
CIeflyeT pacCMaTpuBaTh KaK pes3y/bTaT U OffHOBpe-
MEHHO KaK JipaliBep CONpPsKEHNUA Hadya/lbHbIX MHU-
matuB. [JanpHeNIIMii mar — 3TO0 BBICOKOTEXHOJIO-
TMYHbIE TIPOEKTHI, YCIEIIHAsA peann3alsa KOTOPbIX
noTpebyeT paspabOTKM 1M peanusanyy JOPOKHOI
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KapThl II0 TapMOHM3ALVUM 3aKOHOHATEbCTB TOCY-
lapCTB — YJIEHOB, BKJII0Yas 3aKOHOZATEIbHbIE II0-
JIOKEHU, peryliupymolie Mepbl TOCyapCTBEHHOM
HOJI/IeP>)KKM HAaYYHbIX MCC/IEIOBAHMIT ¥ TEXHOJIOTH-
JeCKNX paspaboTok B ZaHHOI cdepe.

B cBs3u ¢ TeM, YTO HaYYHO-TEXHONOIMYECKOE CO-
TpysHundecTso B EASC 1o cBoell mpupofe TeCHbIM
06pa3oM CBA3aHO C NPOU3BOACTBEHHOI KOOIepa-
nyeit, To B cdepe BV BronHe peneBaHTHA IOf-
TOTOBKA ¥ [aJIbHeiIIas peanyusalus COBMECTHBIX
IporpaMM U BbICOKOTEXHOJIOTMYHBIX IIPOEKTOB. Bce
3TO JJOIDKHO COIPOBOXKAATHCA OPraHM3aLMOHHBIMU
Mepamu. Hampumep, 3mech KkpaitHe BocTpeOOBaH
MOHMTOPUHT T€XHOJIOTMYECKMX MHHOBALNIL, IMeo-
IMXCA B FOCYlapCTBAX-WIeHaX, IIPelyCMOTPEHHbII
BIL 1.3, HO y>Ke IIPYMEHNUTENbHO K BO30OHOBILIEMOIT
9HEPreTKe, a TAK)Ke COOTBETCTBYIOIUX CTaPTAIIOB.
JlaHHBII MOHUTOPUHT 1 paboTa IO IPOrHO3MPOBa-
HJIO Pa3BUTHA CEKTOPA HA OCHOBE CAMBIX COBPEMEH-
HBIX MeTOfj0B (hopcaiiTa B3aUMHO JONOMHAIOT APYT
npyra.. Pasymeercs, Bce 3TO BIOJIHE 1ie/1eCO0OPasHO
JIOTIOIHUTH MOHMTOPVMHIOM 1 IIPOTHO30M Pa3BUTHSA
I7106a/IbHBIX PHIHKOB TEXHOJIOTMIT BO30OHOBIIAEMOIT
9HEPTeTUKI.

Ilepexops K HalpaBleHMAM peanusanun paspje-
na 2 «CTuMynmupoBaHue IpOBeleHN A HayYHO-MCCTe-
IOBaTeNbCKUX pa60T» Hanpasnennsa Ne 8, ormerum,
YTO IPUMEHUTEIbHO K PaccMaTpMBaeMOMY HaMU
9HEPreTN4YeCKOMYy CEKTOpPY BecbMa pe/IeBaHTHOI
IpefcTaBAAeTCA MHULMATYBA 110 CTUMY/IMPOBaHUIO
nposenenusa copMectHoix HVMOKP Ha ocHoBe co-
BMECTHO OIIpefie/IieMbIX IPYOPUTETOB HAYYHO-TeX-
HIYecKoro mporpecca (1. 2.1). Jins aToro B rocyzap-
CTBaX-WIeHAaX JJO/KHA NPOBOAUTCA IONUTUKA IIO
CTUMY/IMPOBAHMIO MEXIYHAPOILHOTO COTpYJAHMYE-
ctBa B chepe TexHonornit B3 B popmare MHOTO-
CTOpOHHel! Koonepauuyu Ha ypoBHe EADC. OpHum
U3 ee HAIpaB/IeHNIT MOITIO ObI cTaTh GPOpMUpPOBa-
HJfe HAal[MOHA/IbHBIX 0a3 JaHHBIX MHGOpPMALUY IO
VICC/IEOBAHMAM 1 Pa3pabOTKaM II0 eIMHOMY IoCy-
JlapCTBEeHHOMY Kmaccudukaropy. IlepcrekTuBHO
Mepoii 3/1eCh TaKKe MOXKET CTaTh CHCTeMaTHYecKas
pabora 1o nHpopMMUpPOBaHNIO O ITaHAX B 06/1acTN
byH/IaMeHTaIbHBIX U IPVMK/IAHBIX HaYYHBIX MCCIIe-
JI0OBAHMIA, 4TO ITO3BOIUT HAXOAUTD TOYKY IIPUIIOXKeE-
HJA COBMECTHBIX YCW/INIL M JOOMBATBCA CHEPTHN.

Mopenupyemblit HaMy KOMITIEKC Mep 0COOeHHO
3HaulMM Ha (OHe TOro, 4TO, HANlpUMep, IpaKTIde-
cku Bo Bcex rocymapcrBax CHI' ocymectsisercs
HO/IMTUKA II0 PasBUTHIO 3HEProapeKTUBHOCTH,
9HeprocOepexeHmIo, a TakXKe UCIIoNIb30BaHuw BVID
Ha OCHOBE MOJIepPHM3ALI1J 1 TEXHOJIOTMYECKOTO pas-
BUTKA OTPAC/y, HO, KaK IIOKA3bIBaeT aHANIUTHKA,
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MEXIOCYJapCTBEHHOE B3aMMOJIEJICTBME peannsy-
eTCsl I[7IaBHBIM 00pa3oM B IBYCTOpOHHeM ¢opmare,
4TO JOIOHAETCA OTCYTCTBUEM OOIIEro BUAEHNUA 1
COITIACOBaHHBIX HalpaB/eHuit passutud. OfHoBpe-
MEHHO C 3TUM LIMPOKUII CIIEKTP MEXKIOCYapCTBEH-
HBIX IIPOTPaMM, MHMIIMATYB U IIPOEKTOB He MIMeeT
HaJjIexaleil KoopauHanuu. Kpome sToro, Hammio
3aBUCUMOCTb OT MMIIOPTa SHEPreTUYecKUX TeXHO-
noruit u obopynoBanus. V3 Bcero atoro memaercs
BBIBOJI O TOM, YTO IIOMMMO TaKOTO CIIOco6a perie-
HIA TPOO/IeMBl, KaK JIOKa/IN3alyisA IPOU3BOACTBA Ha
HallMOHAJIbHOM YPOBHE, Ha YPOBHE MHOI'OCTOPOH-
HETo COTPYy[JHMYECTBA BeCbMa BOCTpeOOBaH CTpa-
TErMYeCKUIl JJOKYMEHT, B KOTOPOM OIIPeie/IAMICh
OBl IPUOPUTETHI 11 HAIIPAB/IEHNA TOCYAaPCTBEHHO
HONIMTUKY, @ TAKKe IPefycMaTpUBaINCh Obl MeXa-
HM3MBI UX peammsanun®.

bBonee meranbHbII KOMIUIEKC MEpP IO PasBUTHIO
cekTopa BJID HameueH B crelMajsbHOM JOKJIafe
EBpormneiickoit sxoHOMIueckoit komuccun OOH, xo-
TOPBIil TIOCBAIIEH HallpaBeHMAM COTPYJHUYECTBA
rocygapct — ydactHukoB CHI B chepe comHeuHoit
U BETPOBOJ SHEPTeTUKU KaK Ba)KHOMY BKJIafly pe-
rnoHa B poctiokerue ITYP Ne 7%, JTaHHbI JOK/IA
IPOJIO/DKAET MMHYIO aHATUTUYECKMX MCCIe0BaHNUI
OapbepoB, a TAKXe MEePCIeKTVB MOBBILICHNS SHep-
roappexktuBHOCTM U passutus BV B eBpasmii-
cxoM peruoHe. C Hallleil TOYKY 3peHM, ClIeyIole
HpefIOKeHHbIe MEPBI MOTYT OBITh BCELENIO afipeco-
BaHbl yyactHukaM CHI, xoTopble omHOBpeMeHHO
AaBnATcA wieHaM EASDC: nHTerpaums comHedHo
U BETPOBOJI SHEPIUM B SHEPreTHdecKye CUCTEMBI,
paspaboTKa 3aKOHOJATEIbHBIX Mep I HOAIePXKKI
MHTeTpaluy HepeMeHHBIX BJVID B sHeprocucremsl,
VICTIONb30BaHMe COBPEMEHHBIX TEXHOMOTHII /i 3¢-
(eKTUBHOTO IIPOM3BOJCTBA COMHEYHOIT I BETPOBOII
3HEpPIuM, yIydllleHye YC/IOBUIL I/ MOlepHMU3ALUY
SHepreTMYeCKNX CUCTEM ¥, YTO JUIA HAac Hamboree
Ba)KHO, JICIIONIb30BaHMEe MEX/IYHapOJHOIO OIIbITa
I TapMOHM3alMM HALMOHAJbHBIX M MEXIyHa-

POJHBIX 3HEpreTM4ecKux craHgapros. Peanmsanms
JlAHHBIX Mep, BKIKYAILIMX Pa3BUTHE IePeJOBbIX
3HEpPreTMYecKMX TeXHOJIOIMil ¥ OpraHM3ALMIO pa-
6otel 0 opmupoBaHMI0 6a3 FAHHBIX IO Hau-
Jy4IIMM JIOCTYIIHBIM TEXHOJIOTMAM, MOXKET CTaTh
IpeMeTOM COTPYIHMYECTBA He TOIbKO TOCYapCTB
- yyactHukoB CHI, HO u rocypmapcTB — 4iIeHOB
EASC.

Bonbioii MHTEpec ¢ TOYKM 3peHUA peLenuun
HEKOTOPbIX IOJXOfIOB, B TOM 4YMC/ieé OPraHM3aLUN
Hay4YHO-TEXHOJIOTMYECKOTO ¥  MHHOBAIVIOHHOTO
COTPYHEHMYECTBA TOCyHapcTB — wieHoB EADC, BbI-
3bIBaeT KoHnenumsa coTpygHuyecTBa rocygapcrs —
yaactHukoB CHI'®, mpencraBismonias coboit co-
BOKYIIHOCTb COITIACOBAHHBIX B3ITIAJIOB U IIOJXOJ0B
rOCY/lapCTB-y4acTHMKOB. JIOKyMeHT IIpefionaraeTr
pacuMpeHye MeXTOCYJApCTBEHHOTO COTPYJAHMYE-
cTBa B obmactu BVIO u noaranHoe paciimpenne ux
VCTIONb30BaHMA. B 4mcio wemert coTpymHNYECTBa,
TaKMX KaK IIOBbILIEHME YPOBH: 3HEpreTHYecKoll
0€30IIaCHOCTM M HAJEKHOCTU SHEProCHaOKeHMs,
CHIDKEHME aHTPOIIOTeHHON HAarpysku Ha OKpY-
XKAIOLIYI0 Cpefly, BOBJI€YEHNE [IONONHUTENbHBIX,
T. €. BO30OHOB/IAEMbIX IIPUPOIHBIX PECYPCOB U Ap.,
IpefcTaBeHa TaKas 1ieb, KaK PasBUTIE VHHOBA-
IMIOHHBIX TEXHOJIOTUIT M HayKM B 0OIaCTU UCIIONIb-
3oBaHuA BJO.

JocTuKeHne Lienel MpearonaraeTcs Ha OCHOBE
pellleHus 3HaYMUTENIbHOIO KO/NMYecTBa 3ajad, Ko-
Topsle BronHe 3Ha4nMbl it EASC n MoryT ObITH
IPMHATHI 33 OCHOBY (POPMUPOBAHNA HAIlPaB/ICHNUI
coTpygHmdecTsa. C Halllell TOYKY 3peHMs, pelleHye
OO/IBIINMHCTBA M3 HUX PENEBAHTHO /A JOCTIDKEHNA
Lie/IM pasBUTUA HHOBAIMOHHBIX TEXHOIOTUIA 1 Ha-
VKU B obmactu ncnonb3zosanusa BV, B yactHOCTH,
OCb COTPYHMYECTBA — 3TO peajusalysd COBMECT-
HBIX IIPOEKTOB, OOaJAIOIINX HAYYHO-TEXHOIOIU-
YeCKMMM acCIeKTaMy. ITO IPefIoyaraer, Ipexye
BCEro, CO3/jaHye U pasBUTHE OAaTOIPUATHBIX YCIIO-
BT [I/I1 COBMECTHOII pealn3alyy IPpOeKTOB, B TOM

¢ WcnonHutenbHbin KomuteT CHI: OCHOBHble HanpaBfieHNs COTPYAHMYECTBA rocyaapcTs — yyacTHko CHI no Bonpocam
MHHOBALIMIOHHOIO Pa3BUTUA SHEPreTUKM 1 pa3paboTKM NepefoBbIX SHepreTuyecknx texHonoruii. 2017. foctyn: https://mpei.
ru/Structure/Universe/IHRE/structure/reee/Documents/directions-coop-energy-sng-2017.pdf (nata obpatyeHma: 19.10.2021).
6 EBponelickasa sKoHomunueckas kommccmsa OOH: LnpokomaciutabHoe pa3Butne BO30OHOBAAEMbIX UCTOYHNKOB SHEPTr
1 ero BMSHME Ha PbIHOK 3NIEKTPO3HEPrn 1 ceTeByto HdpacTpykTypy. 2020. C. 7. JocTyn: https://unece.org/sites/default/
files/2021-01/RUSUNECE_14.11.20.pdf (naTa obpatieHus: 19.10.2021).

€ KoHuenuua coTpyaHnYecTBa rocyaapcTs — yuyactHrkoB CHIT B o6nact ucnonb3osaHus BU3 ot 20 Hosbpa 2013 r. JocTyn:
http://energo-cis.ru/wyswyg/file/Documents%20EES%20SNG/Razdel%201/1.27.9%20%D0%9A%D0%BE%D0%BD%D 1%86%
D0%B5%D0%BF%D1%86%D0%B8%D 1%8F%20%D1%81%D0%BB%D1%82%D1%80%D1%83%D0%B4%D0%BD%D0%B8
%D1%87%D0%B5%D1%81%D1%82%D0%B2%D0%B0%20%D0%B2%20%D0%BE%D0%B1%D0%BB%D0%B0%D1%81%D
1%82%D0%B8%20%D0%B8%D1%81%D0%BF%D0%BE%D0%BB%D 1%8C%D0%B7%D0%BE%D0%B2%D0%B0%D0%BD%
D0%B8%D1%8F%20%D0%92%D0%98%D0%AD.pdf (nata obpaiieHus: 30.06.2021).

MocKoBcKMii XKypHan mexayHapogHoro npasa - 1 « 2022

104



Mark V. Shugurov

INTERNATIONAL ECONOMIC LAW

gyicrie 3G PeKTIBHbIE SKOHOMUYECKIe ¥ (PUHAHCO-
Bble MEXaHU3MBI VX peamuzanyy. IIpoexTsl MoOryT
OBITH BIIOJIHE Pa3HOOOPAsHBIMU. IJTO He TOJIBKO
IIPOEKTHI 110 COBMECTHOMY MCIONb30BaHMI0 BIO,
HO U TIPOEKTHl 10 (OPMMpPOBAHUE M PA3BUTHIO
9 deKTUBHOM TEXHMKO-TEXHONOTMYECKON 6a3pl
IO VICIIO/Ib30BAHNIO JaHHOTO POJia IIPUPOJHBIX pe-
CYpCOB, TIPOBEIEHNI0 COBMECTHBIX MCC/IENOBaHMNIL,
HOMY/IAPU3ALNA COOTBETCTBYIOUIMX HAyYHO-TeX-
HIMYECKMX JOCTVDKEHMIT, MOATOTOBKA 1 OOMeH Ka-
fipamu, OOMeH OIBITOM, OOMEH CTAaTUCTUYECKUMM
naHHbIMK. TakuM 06pa3oM, 37ech MOTYT U JJO/DK-
HBI OBITH peanu3oBaHbl BCe CylecTBylomue ¢op-

MBI MEXJYHAPOJHOIO HAYYHO-TEXHOTOIMYECKOTO
COTPYHEHUYECTBA.
Jloruka VHTETpallOHHOTO  B3aMMOJENCTBUA

II0 CaMbIM Pa3HBIM OTPAacC/leBbIM HAaIpaBJIEeHUAM B
pamkax EASC mpenmonaraeT coyeTaHyue TOpU3OH-
Ta/IbHOTO 1 BEPTHUKATbHOTO BEKTOPa. DTO O3HAYAET
coyeTaHMe MHUIMATHB, MYIIMX OT opraHos Colo3a,
C MHMLMATMBAMM, UAYLWIMMY OT IIPENIpPUATUIL U
OpraHM3aLNii TOCYJapCTB — 4IeHOB. [IpuMennTenb-
HO K cexTopy BVD, a B ocobennoctu K cdepe anp-
TEPHATUBHOI 3HEPreTUKM, IPOCIEKNBACTCA INIIb
«TOYEHOE» B3aMMOJIEIICTBME MEXIY KOMIAHMAMMU
rocyfapcrs-uneHoB. [lostomy mrobas coBMmect-
Has MHMUIMATVBA MMeeT 0coboe 3HadeHue. B atom
KOHTEKCTE JIOCTaTOYHO IIePCIIeKTUBHbIE Pe3yIIbTa-
Thl C/IElyeT OXWJaTh, HAIIpUMep, OT 0OCYKJeHNA
3HepreTmyeckumy Kommanuamu Poccum n Kasax-
CTaHa COBMECTHBIX IIJIAHOB IO Ilepexofly K JHepre-
tuke 4.0, MMeBIIero MeCcTo Ha Irromaake Poccuii-
CKOTO MeXJIYHAapOJHOIO 3HEPreTMYeckoro gpopyma
2021 . CyTb 3aK/IH04YaeTcsi B BBIPQKEHUM TOTOB-
HOCTU K TECHOMY Hay4YHO-TE€XHUYECKOMY U IIPOM3-
BOJICTBEHHOMY COTPYZHMYECTBY B cekTope BJID.
MacurabupoBanue MofOOHBIX MHUIMATUB BCelle-
710 BIMCBIBAETCA B CTpaTernyecKye HalpaBJIeHMs,
OIpefie/ieHHbIe B 0pUIMaIbHbBIX JoKyMeHTa Coto3a,
u 6oree TOro, MPUAAIT CTPATETMYECKUM HaMepe-
HYAM KOHKPETHYIO IPAaKTMKO-OPUEHTMPOBAaHHYIO
IPOEKTHYIO OCHOBY.

B 1enoM mepcreKTMBbI MHTEIPALMOHHOIO CO-
TpynHudecTBa B cdhepe BV Bo MHOTOM CBs3aHbI CO
CKOOP/IIHMPOBAHHOI PabOTOil yIIOTHOMOYEHHBIX
OpraHOB TOCY/lapCTB-Y/I€HOB, Ha/IHALMOHAbHOIO
KOOPZIMHATOpa M IpefcTaBuUTeNeil ceKkropa. B nan-

HOM KOHTEKCTe BO3HUKAET IIOTPeOHOCTDb B yTOYHe-
HMM HanpasyieHuit paborsr E9K mo koopayuaiym
B3auMopielicTBuA. [lymaercs, 4TO 31eChb B Ka4ecTBe
OCHOBBI MOXXET OBITh BOCIIPUHAT ONbIT paborsl Ko-
MMCCHM TIO APYTUM HarnpasieHnAM. OfHAKO B LIeJIAX
obecriedeHnsi KOHLIENTYA/NbHON M METORMYECKOI
OCHOBBI €€ KOOpAMHMpYIOLIel (YHKIMM panuo-
Ha/IbHBIM ObII0 ObI CO3aHMe CIIelanbHoN Paboyeit
rpynmnsl 1o BV npy ofHOBpeMeHHOM BK/IIOUEHUN
B pabOTy [Ae/CTBYIOINX KOHCY/IbTATUBHBIX KOMU-
TETOB II0 SHEPTeTMYeCKUM PBIHKAM IPO6IeMaTHKN
PasBUTIA ITOTO CEKTOPA U 00eCIIeYeH A eT0 TeXHO-
JIOTMYECKOI COCTaB/sAnLLeil. Bce 910 MOXXHO 060-
CHOBAaTh TeM, YTO BO3MOXXHOE€ M3MEHeHMe CTPYK-
TYpbI OOIIVX SHEPreTN4ecKMX PbIHKOB, HAIPMUMep,
PBIHKA 37IEKTPOSHEPIYH, CO3JaHue OIaronpuATHBIX
YCTIOBUIL JIA YCUIEHVS PBIHOYHBIX TTO3MIVIL TeHe-
paTopoB BO30OHOB/IIEMONI SHEPTUM U T. A. TpebyeT
ITy00KO PO YMaHHBbIX IIAr0B 10 B3aIMHOMY COMu-
JKEHMIO TeXHMYECKNX IPaBIUI U 3aKOHOJATETbHBIX
HopM. C HaIllell TOUKM 3peHNs, 3[jeCh TAaKXKe HYy>KHa
BBIPAa0OTKA COIVIACOBAHHOII MOMUTUKY B cepe Ha-
YYHO-TEXHIYECKOII IIOIUTUKM 110 Pa3BUTUIO BO3006-
HOBJII€MOJ 9HEPTeTUKIL.

OnHOBpeMEHHO CTefiyeT y4MThIBaTb, YTO IIPO-
U3BOJICTBEHHO-TEXHOIOTYECKOe COTPYAHNYECTBO
B MHTeTpanuoHHOM ¢opmate B cdhepe BUIO Oyzer
PasBMBaTbhCA HA OCHOBE COBMECTHBIX OOBEKTOB VH-
HOBAIlMOHHO-MHAYCTPUAIbHON MHQPACTPYKTYPBI.
B mepevens Takux o6bektoB B EADC BXOAAT yxe
copmupoBanHble EBpasuiickite TeXHOMOTMYECKe
IaTOpMbl, @ TaKKe HaXOAALMeci Ha CTafun
¢dopmupoBanusa EBpasmiickuil MHXMHVPUHTOBBII
neHTp u EBpasmiickas ceTb IIPOMBILUIEHHON CY0-
KOHTPAKTallM}, IPOMBINIIEHHON KOONepanumu u
Tpancdepa TexHonormit. Hambonmpumm moreHuu-
ajloM /I pasBepTBIBAHUA HAy4YHO-TEXHOJOTMYe-
ckoro cotpysHmdectsa B cdepe BV obnmaparor e
eBpasmiickue TexHomnardopmel, B uMeHHo ETII
«TexHomorMyM 3KONOIMYECKOTO Pa3BUTHA» U OCO-
6enHo ETII «JHepreTuka u anekrpodukanus». B
Ka4yecTBe OffHOI U3 Lefell GYHKIMOHMPOBAHMS O-
C/IeflHell OTHECEHO OCYILeCTBIeHUe pa3paboTKM 1
KOMMepLyuaau3anyuy 3HeprosaddexTuBHbIX TeXHO-
JIOTWII TI0 HPOVM3BOACTBY, TpaHChOpMALMY, Iepe-
flade, pacIpeeNieHNIo M IOTPe6IeHNIo KaK Tpaju-
IMIOHHBIX, TaK BO30OHOB/IIEMBIX SHEPrOPECYPCOB B

87 COBMECTHBI KypC Ha HOBYIO SHepreTuKy B3anm Poccus n KasaxctaH. — Pocculickuti mexoyHapoOHbIl 3Hepeemuyeckuli
opym. 23.04.2021. [octyn: https://energyforum.ru/publications/23.04.21/608266669a94c51a0822d4af/?s=5a3bb0300767b

89662832526 (naTa obpateHus: 19.10.2021).
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rocygapcTBax — wieHax®. B jononHeHne K aTomy K
OffHOII M3 3ajlad OTHECEHO BBIABJICHVE HAVTYYIINX
TNOCTVDKEHUI M JOCTYIIHBIX TEXHOJIOTUI, KOTOpbIE
VICTIONB3YIOTCA B TOCYIAPCTBAX — WIEHAaX M B Tpe-
TBUX CTpaHax. Bce 3T0 03Ha4yaeT HalleJIeHHOCTb Ha
COTPYJHMYECTBO B paMKaX Takux ¢opM, Kak co-
BMeCTHBIE MCCTIeloBaHNs ¥ Pa3paboTKy, 0OMeH MH-
(dbopmarnyeit 1 TeXHOIOTMYECKNIT TpaHCdep.

Ha Ham B3mIAj, Hay4HO-TEXHONOTMYECKOE I
IPOV3BOACTBEHHO-TEXHOJIOTNYECKOe  COTPYAHMU-
gecTBO B cepe BV BnonHe MoryT Bmmcatbcs B
Takue 3afiauM (QyHKLVOHVPOBAHMA BTOPOIl YIIO-
manyroit Hamm ETII, xak co3pgaHme MexaHU3MOB
Hay4YHO-TIPOM3BOJICTBEHHOM KOOIIepalny, paspa-
00TKa COBMECTHBIX IIPOTPaMM MCC/IEOBAHMIL, pas-
BUTVE TIPOMBILIJICHHOTO COTPYAHIYECTBA U TPAHC-
bep HaWIYYIINX SHEPreTUYeCKNX TeXHOMOTHII U T.
fi. B cymHocTy, coBMecTHBIe yeumms IO pa3pabor-
Ke TexHonmornit BV/O BXopAT B copepikaHue 3ajad
Bropoit ynoMmanytoit ETII, a uMeHHO: BbLABIEHME
HaVTy4IINX MMEIOIVXCS SHePTOTeXHOJIOTUIL U TIpU-
BJIeYEHIe HAyYHOTO IOTEHIIMA/IA 1 IIPeACTaBUTeNIel
OM3Hec-CO0O0IeCTB 110 COBMECTHOI pa3paboTKe MH-
HOBAIIMOHHBIX IPOAYKTOB 1 TEXHOJOIMI C UX IO-
CTIeYIOLIVIM BHEIPEHUEM B IIPOU3BOJCTBO.

Bpsap m1 MoxxHO cebe IIpefcTaBUTh, YTO YCIIell-
HOe pa3BUTIE NHTEPECYIOLIETO HAC SHEPreTIYeCKO-
rO CEKTOpa, KakK, BIPOYEM, VI BCEVl SHEPTeTMKIU KaK
TaKOBOJ1, HA OCHOBe ero obecreyeH)s HOBBIMU I
HOBEJIIIVIMI TeXHO/MOTVAMM BO3MOXHBI TOJBKO 3a
CYeT IBYCTOPOHHETO B3aVIMOJIEIICTBYIA TOCYAAPCTB —
yseHoB EASC. B nnTepecax HapaluBaHua Hay4yHoO-
TEXHOJIOTMYECKOTO U CBA3AHHOTO C HUM KaJI[pOBOTO
HOTEeHIaa «3€/IeHO» SHEPreTUKY HeoOXoauma
MHOTOCTOPOHHOCTD, B TOM YJIC/I€ BO BHELIIHEM MEX-
JlyHapOfHOM COTpyAHU4ecTBe. BocTpe6oBaHHOCTD
MIOC/IeTHETO 3aK/II0YAeTCA B TOM, YTO ceKTop B/ B
roCyfapcTBax-yieHax Bpsf /M LienecoobpasHo obe-
CIIeYMBATh VICKTIOYMTEIBHO OTEYEeCTBEHHBIMU TeX-
HoloruAMy 1 obopynoBaHyeM. TexHOIOrmyeckuit
UMIIOPT Heu30eXeH, 11 37ech HeoOXOofMa COIIaco-
BaHHas BHELIHAA IIOJIMTUKA, BO-IIEPBBIX, 110 IIPHO06-
PETeHNIO UMEHHO NePCIeKTUBHBIX 1 SKOMOTMYECKI
0e30IaCHBIX TeXHO/IOTYIT BO30OHOB/ISIEMOII 9Hepre-

TUKM, 4, BO-BTOPBIX, 10 YCTAaHOBJIEHUIO KOOIIepal-
OHHBIX CBAA3€il C 3apyOeXHBIMU KOHTPAareHTaMyu, K
KOTOPbIM MOYXHO OTHECTH He TOJIbKO BbICOKOTEXHO-
JIOTVYHBIe GUPMBI M TEXHOMOTMYECKIE LIEHTPbI, HO
U MEXIYHapOJHble OPraHM3aLMu ¥ MEeXIocynap-
CTBEHHbIE OObeNVHEHN.

Tak, cornmacao ouenke IOHV]IO, HecmoTps Ha
OIIpeJie/IeHHBIN IIPOrpecc B Iepexofie K MONTy4eHNIo
97IeKTPOIHEPINN  PasHOOOPa3HBIMM  YCTAHOBKA-
MM Ha OCHOBE TEXHOJIOTMI1 MCIoNb30Banusa BV B
cTpaHax Boctounoit EBponst u LlenTpanbHoit Asun,
YPOBEHb UX BHEIPEHNSA OTCTAET OT Lieielt, chopMy-
nupoBanHbIX B IIYP Ne 7 u IlapyxkckoM cormame-
HyUy 1o KmmMary®. B kadecTBe BbIXO#a M3 CO37aB-
IIerocs IOI0KeHUs OpraHM3ALVA IPeJIaraeT CBOo
IIOMOIIb B IEMOHCTpALIMM TeXHOJIOT N1, pa3paboTke
HOMUTUYECKUX IPOrPaMM, HapalllBaHUY IIOTeHI -
anmau 1. . C Hamei Touky 3peHnus, s ctpad EA9C
nomotip IOHMIO xax faBHero mapTHepa, Heco-
MHEHHO, MOXKET OKas3aTb CYLIeCTBEHHYIO IIOMOIIb
B Pa3BUTUM TEXHOJIOIMYECKOTO MOTEHIIMAIa BO300-
HOBJIAIE€MOI1 U1 a/IbTEPHATYBHOI 3HEPreTUKIL.

Bmecte ¢ TeM HambONMBLIYI LEHHOCTb MMe-
eT corpysHuuectBo EASC B menoM u ero rocy-
JlapCTB-4JIEHOB CO CHElVaNnM3MPOBAHHBIMU MeEX-
IPaBUTEIbCTBEHHBIMI ¥ HEIIPaBUTENbCTBEHHBIMU
opraHmsanysMu. B aToii cBsi3u 06paTuM BHUMaHMe
Ha I0/oKeHNM:A MeMopaHJyMa O COTpPYJHMYECTBE
Mexzy ESK 1 MupoBbIM 3HepreTieckM cOBeTOM
B cdepe snepretukn (MVPIC)™, koropsii 6bin
nopmucad 18 okrabpsa 2017 r. B paMKax caMMMKTa
MMPOBBIX JIMepOB B cepe sHepreTnku (JIuccabos,
[Topryramus). MMPIC pacrionaraet 60raTbIM OITbI-
TOM B cepe MCCIEOBAHNUIT U CORENCTBUSA paspa-
00TKe HALMOHAJIbHBIX SHEPTeTHYECKNX CTPATEeruil.
ITosToMy coTpymHMYECTBO B paMKax MemMopaHpy-
ma no3BoiuT ESK ocymecTBasaTh npomecc ry6oko
IPOJYMaHHO pa3pabOTKM CTpaTerMyeckux IIpo-
IPaMMHBIX JOKYMEHTOB B cepe pa3BUTHA COTPYL-
HIYeCTBa rocyfapcTB — wieHoB EADC He TonbKO B
cepe raza u HedTH, HO U B cepe aTbTEPHATUBHBIX
¥ BO30OHOB/IAEMbIX VICTOYHMKOB SHEPIMH, B TOM
4yic/ie Ha YpoBHE GOpMUPOBAHNS U QYHKIMOHNMPO-
BaHMA OOIINX PHIHKOB.

 TlacnopT eBpa3niicKon TEXHOMOMMYecKol NnaTGpopmbl «JHepreTuka 1 anekTpudrkaumsa». PacnopsxeHme Coseta ESK ot
18 okTAGPA 2016 1. N2 32 «O popMMPOBaHUN NPUOPUTETHBIX €BPA3NNCKNX TEXHONOTMYECKUX NnaTtdopm» (C U3M. Ha 8 aBrycTa
2019 r.). MpunoxeHwne N2 16. focTyn: https://docs.cntd.ru/document/456047406 (fata obpalieHus: 19.10.2021).

¢ IOHMOO: PewweHna B 06nacTyi yCTONUMBOW SHEPTETUKI 1 SKONOTMYECKM 6e30macHble TexHonorm B BoctouHol EBpone, Ha
KaBkase v B LieHTpanbHoi Asumn. 2018. C. 11. Joctyn: https://www.unido.org/sites/default/files/files/2018-12/SustainableEn-

ergySolutionsCIS_RUS.pdf (nata o6paweHuns: 19.10.2021).

7% MemopaHaym o coTpygHuuectse mexay E3K n Muposbim sHepretnyeckum coetom (MUPIC) B cdhepe sHepreTnkm ot 18
okTAbpa 2017 r. JocTyn: https://docs.eaeunion.org/docs/ru-ru/01415076/ms_25102017 (gata obpatieHus: 19.10.2021).
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Kax MoxHO BupeTb 13 monoxeHuit Memopas-
fiyMa, HaMe4eHHOe COTPYJHUYECTBO MMeEeT [OCTa-
TOYHO AuBepcUUIMpOBaHHbI XapakTep. Cormac-
HO II. 2 B IlepeYeHb HAIPABJIEHNII COTPYLHNYECTBA
BXOJIAT: IIPOBEfIeH)€ COBMECTHBIX aHATUTUYECKUX
VICCTIE[IOBaHNIL; MOATOTOBKA IIPENIOKEHUIT 10 pe-
a/lM3allMy  COBMECTHBIX JMHBECTHIIMOHHBIX IIPO-
€KTOB MHTETPALMOHHOIO XapaKTepa; OOMeH OIIbI-
TOM B c(epe MOATOTOBKY HPOTPaMM M CTpPaTerwuii,
KOTOpble OXBaTbIBAIOT BCE BU[bI 3HEPrOpPECypCoB,
BK/I04as BVD; BHepeHe TepCcrIeKTMBHBIX OM3HeC-
Mmogernent. [ToMuMo 3T0ro, Kak HaM IIpefiCTaB/IAeTCs,
B)KHEIIINM Pe3y/IbTaTOM MOXKET CTaTb BK/I0YeHMe
VHTETPALVIOHHBIX IIPOLIECCOB B Cepe IHEPIeTUKN B
eBPa3NIICKOM perMoHe B I7T00a/IbHBII KOHTEKCT pas-
BUTHA OTPACIM, TPEH/BI KOTOPOTO eTaIbHeNINM
00pa3oM aHaIM3MPYIOTCA 9TO Opranu3anyeil. Tax,
B IIOCTIefHeM 00630pe, OTpasMBIIEM BO3pacTaHMe
CTEIIeH!) HEeOIPeleJIeHHOCTI B ITI06a/IbHOI SHepre-
TIYECKOJ TTOBeCTKe, Oblia 3adUKCHpPOBaHA TEH/EH-
1A BO3PACTaHUA IPUOPUTETHOCTU pa3sutua BMO
BO BCeX pernoHax Mupa’'. [laHHbIe IpoLiecchl 3aTpo-
HY/IM TaKXe cTpaHbl bivokaero Bocroka n Ilepcnp-
CKOTO 3a/IMBa, 60raTble, Kak U3BECTHO, TPA/VIL[VIOH-
HBIMM 9HEPreTYEeCKUMI pecypcaMul.

OnHOBpeMEHHO C 3TUM BO3HMKAET BOIIPOC IIpaK-
TUYECKOTO XapaKTepa O MepCreKTUBHOCTU 3aKJII0-
yeHNs aHamornyHoro Memopangyma E9K n Mex-
[YHapOJHbIM areHTCTBOM II0 BO300OHOB/IAEMBIM
ucrounrkam sHeprun (VMIPEHA). Ha nam B3rap,
paspaboTKa TAaKOro JOKYMEHTa B HACTOSIINIT MO-
MeHT HellenlecooOpasHa. Jlefio B ToM, YTO Ha ypOBHe
CHI cornacoBaH npoekT MeMopaHjymMa O B3auMo-
MOHUMAHUYN MEeXIy JneKTposHepretnyeckum Co-
BeroM CHI' u IRENA’2. SnekTposHepreTndeckuit
Coser CHI' pacrnonmaraer BceMu BO3MOXHOCTSMI,
4TOOBI BBICTYINUTD IUIONIAZIKOM 110 KOOPAMHALIUM
COTPYJHMYECTBA TOCYHApCTB — y4acTHuKoB Co-
Ipy>KecTBa C ATeHTCTBOM II0 LIe/IOMY psA/ly HaIlpaB-
JIEHNI, KaK OHM OTPaKEHbI CT. 2 IIPOEKTA: PACIpO-
CTpaHeHVe MH(OpMaLuM, NepefoBoil IPAKTUKU 1
3HaHMII 110 CaMbIM Pa3HBIM acIeKTaM Pa3BUTUA U
ucrnonb3oBanus BVIJ; paspaboTka HOpMaTHBHOI,

TEXHMYECKON 1 MHCTUTYLIMOHA/IbHOM 6a3bl, copeil-
CTBYIOLIEN MHBECTULAM; pacIlipeHne BO3MOXKHO-
ctut yyactus B mHunyarusax VIPEHA. B npunnume
lAaHHbIe HAIIPAB/IeHNA MIMEIOT HPOPMAIIMOHHbII 11
TeXHMYECKMIT XapakTep. [lonycKaercs paclupeHue
ux nepeuns. Pasymeercs, g EASC BecbMma akTy-
a/IbHBIMI TaKXXe MOTYT CTaTh HaIpaBJeHU:, Iepe-
4uc/ieHHble B MeMopaHIyMe O COTPYSHMYECTBE
Mexzry E9K 1 MupoBbIM 5HEpreTueckM COBETOM,
Ha KOTOpble MBI yKe yKasbiBaiu. Iloatomy B flab-
HeJIIeM I0C/Ie HaKOIJIEHMS OIIbITA 110 B3aMMOJei-
creuio ¢ VIPEHA B ¢gopmare CHI' BromHe Moxxet
BO3HMKHYTb BOIIPOC O pa3paboTke MEMOPaHyMa O
corpypHundecTse Mexxny ESQK u arentcTsa.

9TO MOXXHO OOOCHOBaTb TeM, YTO B paMKax
EASC npousBofcTBeHHOE COTPYAHMYECTBO Tec-
HeJIIM 06pa3oM CBA3aHO C HAyYHO-TEXHOJIOTIYe-
ckuM. COOTBETCTBEHHO, CaMbIIl HEIIOCPe/ICTBEHHBIN
MHTepeC MpefiCTaB/IAeT co00i BeCbMa BHYLINTE/Ib-
HbBIJ1 IIepeYeHb NeATEIbHOCTY, 3aKPEIUIEHHBIN B CT.
4 YcraBa areHTCTBA, HAYMHAA OT OKa3aHUA TeXHMU-
4eCKOT0 COfieVICTBNUA B GOPMUPOBAHUM HAIVIOHA/Ib-
Holt moymTVku B cepe BVD u 3akaHumBas nepe-
madert 3HaHUI U TEXHOIOTUI, a TaK)Ke COeliCTBIEM
B YKpeIUIeH!Y IIOTeHIMaa’”. AHa/IN3 epeyHs 3TUX
HaIlpaB/IeHMIT JaeT BCe OCHOBAHMUA COINIACUTHCH C
MHeHIeM 0 ToM, 4To co3ganue VIPEHA cramo mpo-
rpeccoM B OOAcTV a/lbTEPHATHBHOM SHEPreTUKMN
[bajicakanosa 2015:112]. He MeHbIunii mporpecc ot
yaactuss EASC B feATeIbHOCTI areHTCTBa C/lefyeT
OXMAATh A1 GOPMUPOBAHNA U YITyO/IeHNUs IPOu3-
BOJICTBEHHO-TEXHO/IOTMYECKOIl KOOIepaluy U UH-
Terpaluy B paccMaTpyuBaeMoM cekrope. Jlymaercs,
YTO 3TO MOXKET CTaTb Pe3y/lbTaTOM COITIACOBAHMA
HOIUTUKU TOCY/JAPCTB-4I€HOB B pacCMaTpuUBaeMoil
cepe, OIVH 13 MEXaHM3MOB KOTOPOTO — BOBJICYEH-
Hoctb EASC B geartenbHocTbh ArentcrBa. Kak or-
meyaer PJI. AkmanoBa, «6rmarogapsi OTCYTCTBUIO
¢unancuposanus mpoekto VIPEHA cmoco6Ha
BBICTpauBaTh IIOIMTUYECKUIT KOHCEHCYC, COfiel-
CTBOBaTh yHU(UKALUM HOMUTUKN B chepe BO300-
HOBJISI€MOJl S9HEPTUM U CHIDKATb CUCTEMHbIE PUCKU
ynpasieHns» [Axuranosa 2018:134].

1 World Energy Council: World energy monitor 2022: Energy in uproar- Achiving commitments through community ac-
tion. P. 14. URL: https://www.worldenergy.org/assets/downloads/World_Energy_lssues_Monitor_2022_-_Global_Report.

pdf?v=1643283906 (accessed 19.02.2022).

2 MemopaHZyM O B3aVIMOTOHVMaHNn Mexxay dnektposHepretuyecknm Cosetom CHI v IRENA (npoekT). JocTtyn: http://ener-
go-cis.ru/wyswyg/file/Mezhd_sotr/IRENA/MemopaHaym%20pyc.pdf (nata obpatieHus: 19.10.2021).
3 YctaB MexayHapo#HOro areHTcTBa no Bo306HoBMAemMon sHepruun. Joctyn: https://www.irena.org/-/media/Files/IRENA/

Agency/About-IRENA/Statute/Statute_RU.pdf?la=en&hash=84CE89C2C80EC751E920D6811579ACF55E28A419

obpatyeHna: 19.10.2021).
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Tem He MeHee, KONJIEKTMBHOE COTPYLHMYECTBO
IODKHO OBITb CBA3aHO C MepPaMM IO YKpeIUIEHNIO
o3uLMit rocyapcTs — yieHoB EADC B pamkax no-
cregHero. B aToil cBA3M HENb3A HE COIMACUTBCA C
mHeHueM A.C. Iymacapsna o ToMm, uto jia Poccun,
HalpyMep, O4eHb BAXHO B HACTOAIIMII MOMEHT
IpUIATaTh BCe YCUMA /I CBOETO IpeNCTaBUTENb-
crBa B CoBerTe, TaK KaK y4acTue B €ro pabore Io-
3BOJIUT y4aCTBOBATb, B YACTHOCTH, B PACCMOTPEHUN
IPOEKTOB paboyert IpOrpaMMBbI 1 OI0IKeTa, a TAKKe
B IIOJITOTOBKE IIPOEKTA IIOBECTKM /IHA OPraHM3aL Uy
[Tynacapsin 2020:191].

KoneuHo, cOTpyHMYECTBO C TPETHUMU CTOPO-
HaMy, B TOM 4YNC/Ie B ABYCTOPOHHeM (opmate, He
MOXeT 3aMeHWUTb CO0O0JI pasBUTIE MHOTOCTOPOH-
HEro COTPy/HMYeCTBa B paMKax camoro Corosa Ha
OCHOBE IIPOBEMIEHNA COITACOBaHHOI noBecTKu. Ho
B COBPEMEHHBIX YCTIOBMAX BHYTpPEHHEe COTPYHHU-
4eCTBO HEPa3pbIBHO CBA3AHO C BHEIIHUM. B cumy
aToro moTpebyeTcs BBIPAOOTKA COIIACOBAHHOI
BHEIIHeJT CTpaTerny COTpyfHuYecTBa B chepe B/D
U €e TEXHOJOTMYECKOV COCTAB/AMIEN, a TaKxXe
HOATOTOBKA COOTBETCTBYIOLEIl IPABOBOII Oa3bl 10
peanu3aliio BO3MOXKHbBIX MEX/IyHapOIHbIX MHUIH-
aTyB, MEPOIPUATHIL I KOHTAKTOB. Bce 3T0 BO3MOX-
HO Ha OCHOBE COITIACOBaHM:A II0JIO’KEHNUIT 3aKOHOIa-
TE/IbCTB TOCYAAPCTB-YI€HOB B TOI 4aCTU, B KOTOPOI
OHU IIpeflyCMaTpPMBAIOT IIPAaBOBOE DPEryIMpOBaHMeE
MEX/YHaPOJHOIO HayYHO-TEXHOIOIMYECKOro CO-
TPYAHMYECTBA B cpepe SHEPreTUKM B LIETIOM I «3e-
JIeHOI1» 3HepPreTUKNU B YaCTHOCTY, 3 TAPMOHM3ALUY
HOJIOKEHMI ITPOrPaMMHO-CTPaTerMYecKux [OKY-
MEHTOB IIPYIMEHUTENILHO K cpepe COTPYAHNYECTBA B
cepe BVII ¢ TpeThUMU CTOPOHAML.

6. 3akTr0ueHNe

ITogBozs MTOTHM IIPOBEIEHHOTO JICCTIeTOBAHMA,
chopMyIMpyeM psf BBIBOJOB, MMEIOIINX T€OPETH-
YecKoe 1 PAKTNIeCKoe 3HaUeHNe.

Bo-mepBrIX, hopMupoOBaHue OBECTKM HAYIHO-
TeXHOJIOTMYeCKOT0 COTPYSHUYECTBA TOCYHAPCTB-
4IeHOB B cdepe BO30OHOB/IIEMON 9HEPreTUKM
HeCOMHEHHO CBsI3aHBI C peany3alyeil CTpaTernu
YCTOIYMBOTO PasBUTHS HA PETMOHATBHOM yPOBHE.
B coneprxaTebHOM IIaHe [JaHHAS [OBECTKA BKIIIO-
4aeT B cebs cyCTeMy 3ajjad, Ha pelleHye KOTOPBIX
OyzeT HampaBleH KOMIUIEKC Mep, TaKuMX Kak CO-
I/IaCOBaHMe IMOMUTHUK TOCYJAPCTB-YICHOB B cdepe
pasBUTHsI BO30OHOB/IAEMOII 9HEPreTUKI 1 €T0 TeX-
HOJIOTMYecKoro obecreyeHust; ¢popmupoBanue 6a3
[AHHBIX O MEPCIEKTUBHBIX TEXHOMOIMAX U 060py-
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IOBaHMU TI0 UCIIONb30BaHNI0 BV3; passutne mpo-
eKTHO-ITPOIPAaMMHO}  OCHOBBI B3aMIMOBBITOJTHOTO
HAyYHO-UCCIElOBATEeIbCKOTO 1 IPOM3BOJCTBEH-
HO-TEXHOJIOTMYeCKOTO COTPYJHMYECTBA; MCIIONb-
30BaHMe BO3MOXXHOCTEJl PErMOHA/NbHBIX U MEXJY-
HapOJHbIX (MHAHCOBBIX MHCTUTYTOB pPa3BUTHA
U TIpuBJIeYeHNA (DVHAHCOBBIX MCTOYHUKOB JJIA
coBectHbix HVIOKP 1 xommepuumanusanum ux pe-
3y/IbTaTOB; Pa3BUTHE TEXCTaHAAPTOB B chepe BII;
aKTUBM3ALMA HAYYHO-TEXHOOTMYECKOTO ¥ IPOu3-
BOJICTBEHHO-TEXHOJIOTMYECKOTO  COTPYHMYECTBa
Ha 6a3e COBMECTHBIX 0OBEKTOB MHHOBAI[VIOHHO-VIH-
IyCTPMANbHOM MHPPACTPYKTYPBI.

Bo-BTOpBIX, ycIelHOe peleHne yKa3aHHbIX 3a-
flad BO3MOXKHO TOJIBKO B C/Ty4ae (PYHKIMOHMPOBA-
HISA CUCTEMBI OCHOB, OOBENMHAIOLIEN B cebe T0I0-
KEHIA CIIeVa/IbHbIX IOKYMEHTOB CTPATern4ecKoro
IIAHMPOBAHNA, 2 TAK)Ke TI0I0XKeHMA TPABOBOro Xa-
pakTepa, KOTOpbIe JO/KHBI CTaTh OCHOBOJ B3aJIMO-
JIeVICTBYISI pa3/IMIHBIX CYO'beKTOB B pamKax addex-
TUBHO (YHKIMOHVPYIOLIEH MHCTUTYLMOHATbHOM
CUCTEMBL

B-tperbux, y GopMupoBaHyA IIOBECTKY HAy9HO-
TEXHO/IOIMYeCKOTo coTpypHudectBa cTpan EASC
¥ €T0 IPABOBLIX ¥ CTPATETMYECKIX OCHOB MMEIOTCSA
BCe 00BEKTVMBHbIE MPEANOCHIIKY, 3aKTI0YAIOIIMecs
B IIPOBOAMMON Ha HAI[VIOHaJTbHOM YpOBHE IIONN-
THKe TI0 pasBUTHIO ceKTopa BV Ha 6ase HOBBIX 1
HOBEJIINX TEXHONOIWIA, a TAKXXe B MMEIOLIVXCA Ha
CeTONHALIHNI JeHb OOLIMX MCXOFHBIX NOMUTHKO-
IPaBOBBIX pPaMKax MHTETPAI[IOHHOIO XapaKTepa,
KOTOpBIe TPeOYIOT JOCTpamBaHus B GpopMe IpaBo-
BBIX U CTPATeIN4eCKX OCHOB CIIEIMATbHOTO XapakK-
Tepa. B urore o/kHa OBITH CO3/jaHa CHCTeMa IIPaBo-
BOTO PETyIMpOBaHNA, IPeCTaBIeHHas PaBOBLIMM
(MeX/[yHapOIHO-IOTOBOPHbBIE ITIOTIOXKEHUSA ¥ HOP-
MaTUBHbIE IPaBOBble IOTIOXKEHUSA AKTOB OPraHOB
Corosa) u nmonmutudeckuMu (o6ue 1 crenyaabHble
CTpaTrernyeckye JOKYMEHTbI) OCHOBaMM, KOTOpBIE,
KaK MBI I1071araeM, 6yayT GopMupoBaTbcsi He TOMb-
KO TI0 Mépe Pa3BepThIBAHNA JAHHOTO COTPYHHIYe-
CTBa, HO I B KaueCTBe JpailBepoB CTYMY/NPYIOIIEr0
xapakrepa. Ha atom ¢oHe Oyzer Bo3pactath poib
IPOrpaMMHOTO PeryIMpoBaHNA B BUJie peannsanun
BO3MOXKHBIX COBMECTHBIX ~MEXIOCYAPCTBEHHBIX
HpOrpaMM, KOTOpbIe OYyT BK/IIOYATh B Ce0s IIPOEK-
TbI ¥ MepornpusATus B chepe coBmectHpix HMIOKP n
uX KoMMepumanm3anyy. OGTHOBPeMEeHHO 3TO IOTpe-
OyeT He TONIbKO COBEPIIEHCTBOBAHNA HOPMATUBHOI
0asbl, HO ¥ Pa3BUTHA OPTaHM3ALMOHHBIX MEXaHMU3-
MOB Hay4YHO-TEXHOIOTMYECKOTO I CBA3aHHOTO C HUM
IPOVU3BOJCTBEHHOTO COTpyAHMYecTBa B chepe BVD.
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SMOXA COVID-19:

OIrPAHUYUTEJIbHDbIE MEPDI
rOCYAAPCTB U TPEBOBAHUA
MHOCTPAHHDbIX MHBECTOPOB

BBEIEHWE: B oOexabpe 2019 200a 6 o. Yxamv
(Kumaii) 6vina 3apeeucmpuposana 6cnvluKa UH-
dpexyuu koponasupyca (SARS-CoV-2). B meuenue
HECKOTbKUX MecAues 8Upyc pacnpocmpaHuncs no
Espone u Asuu, 8 danvHetiuiem — no 8cemy Mupy.
Tocyoapcmea 6 cesa3u ¢ 803HUKUIEN UPe3BbIYALIHOLL
cumyayueti Oviu BbIHYHOEHb B8eCNU PA3TUUHDIE
02paHuMUmernvHole Mepol, 8 MOM HUCTe 3aKpbirmue
2panul, 00usecmeeHHbIX Mecm OIS NOceuseHUs Ha-
ceneHusL. JlanHvle MepoL MO2YM N067IeHb 00PAULeHUS
€O CIMOPOHBL UHOCMPAHHDIX UHBECTNOPOB 30 3AU4U-
Mot CB0UX NPAB 6 UHBECIULUOHHbLE MPUOYHATIDL.
MATEPUAJIBI I METO[DbI: B xauecmse ma-
mepuanos 07 Uccnedo8aHus OvilU UCHONb306aHbL
NOM0HEHUST 08YCIMOPOHHUX UHBECMUUUOHHDIX 00-
2080p08, NPAKMUKA MENOYHAPOOHBLX CY008 U apou-
mpaeti 6 C653U ¢ HAUUOHATLHBIMU MEPAMU 10 0X-
pare 300p06vs U 3auqume okpyxcarueti npupooHoi
cpedvl, a makice mpyovt POCCULICKUX U 3apyOexcHbIxX
yueHvix. Memodonozu1eckyo 0cHO8Y UCCTIE008AHUS
COCNABAIOM 00UleHAY HbLE U CNeUUATbHbLE Merno-
Ovt.

PE3YJIbTATDBI MCCIEJOBAHUS: B cmamve
AHATUSUPYEMCS 603MONCHOCb XAPAKMEPUCTNUKU

Moscow Journal of International Law « 1 - 2022

NPUHAMBIX 20CYOAPCMBAMU 02PAHUHUMENIbHBIX Mep
8 kauecmee cebe-noOCYOHbIX NONIOHEHUTI, a MaKHe
803MoxHcHOCMY npumenenust cm. 25 Cmameti 06
0MBemCmMeeHHOCMU 20CY0apcme 3a MenoyHapoo-
HO-NPOMUBONPABHDIE OETHUS 0 COCMOSHUU HeoO-
X0OUMOCMU 6 Kauecmee 00Cmoamenvcmea, UCKo-
uaroueeo npomusonpasHocmo. Koncmamupyemcs
HexcenamenvHOCb NOHUMAHUS IMUX Mep Kax cebe-
N00CYOHbIX NOTIONEHUT], MAK KAK MaKoe NOHUMAHUe
npedocmasum 2ocyoapcmeam CIUmKoM WUpoKue
B03MONCHOCIU 07151 USBAMULL U3 MeNOYHAPOOHO20
pexcuma 3auwumor uneecmuyuil. Taxsce 0ns yeneil
npumerenuss cm. 25 Cmameii 06 omeemcmeeHHo-
cMu A6/IAemcs CNOPHOU K8AnUPUKauus oxparol
300p06bsT HACENEHUS U NPe0YNPeNOeHUsT IKOHOMU-
ueck020 ((PuUHAHC0B8020) KPU3UCA 6 Kadecmee Cyuie-
CIMBEHH020 UHmMepeca, KOmopulii 2ocyoapcmeo 3a-
WUU4aem om cepbe3Holi U HeMUHYeMOLL ONACHOCHIU.
OBCYJXIEHVE U BbIBOJDBI: Asmopo: npeona-
2am ycrmanosumo Kpumepuu iy npUHKUNDL, Ko-
mopovle MOy PAcCMAMPUarmvcs UHBECHULUOH-
HOIMU MPUOYHATIAMU 6 PAMKAX NPOLEOYPbl OUeHKU
mep, npunamuix zocyoapcmeamu. Takumu kpume-
PUAMU ABNAOMCA 3AKOHHOCMY U NPONOPUUOHATIL-
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HOCMb, CO0MBemcmeue uenu U HeOUCKPUMUHAUUS.
Jlannvle kpumepuu Mo2ym monKo8amucsi ¢ y4ermom
Npaxmuky, chopmMuposanHoll UHBECMUUUOHHBIMU
MPUbYHANAMU 1O CHOPAM 00 02paHU1eHUU OCHOB-
HbIX npas u c60600 uenosexa (Npaso Ha oxpary 300-
PO6bA U NPABo HA ONALONPUSIMHYIO OKPYHAIOULYTO
cpedy). IIpunyunvr mozym nomyuumo 3axpensieHue
8 MUNOBOM NPOMOKONE K UHBECHUUUOHHBIM 0020~
sopam (Memorandum of Understanding), paszpa6o-
marHom noo seudoti OHCUTPAJL

KIIOYEBBIE CJIOBA: COVID-19, oepanu4u-
menvHvle mepul eocyoapcms, ISDS, cebe-nodcyoHuvie

NONONEHUS, 3aUUMa UHOCMPAHHBIX UHBECTNUUT,
HEOUCKPUMUHAUUS, NPONOPUUOHATILHOCID, 3AU4U-
mMa 300p0o6ust

I DUTUPOBAHUA: JInpumy VM., Illa-
taoBa A.B. 2022. 9noxa COVID-19: orpannun-
TeJIbHbIe Mepbl TOCYHApCTB U TpeOOBaHUA VHO-
CTPaHHBIX MHBECTOPOB. — MOCKOBCKULL HYpHAT
mexcoyHapoorozo npasa. Nel. C. 113-127.DOL
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THE ERA OF COVID-19:
RESTRICTIVE MEASURES

OF STATES AND THE CLAIMS
OF FOREIGN INVESTORS

INTRODUCTION: In December 2019, an outbreak of
coronavirus infection (SARS-CoV-2) was registered in
Wuhan (China). Within a few months, the virus spread
across Europe and Asia, and later around the world. Due
to the emergency situation, the States were forced to im-
plement various restrictive measures, including the clo-
sure of borders and public places to visit. These measures
may lead to claims to investment tribunals from foreign
investors for the protection of their rights.

114

MATERIALS AND METHODS: The authors re-
searched the provisions of bilateral investment treaties,
case law of international courts and tribunals in connec-
tion with national measures to protect health and the
environment, as well as the manuscripts of Russian and
foreign scholars. The methodological basis of the research
contains general scientific and special methods.

RESEARCH RESULTS: The authors analyze the possi-
bility of treatment of restrictive measures taken by States
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as self-judging clauses, as well as the possibility of apply-
ing Article 25 (necessity) of the Articles on Responsibility
of States for Internationally Wrongful Acts as the circum-
stances precluding the wrongfulness. It is stated that it is
undesirable to treat states’ measures as self-judging claus-
es, since such a treatment will provide States with too
wide opportunities for exemptions from the international
investment protection regime. At the same time the treat-
ment of public health protection and prevention of eco-
nomic (financial) crisis as an essential interest that the
state safeguards against a grave and imminent peril is
controversial for the purposes of applying art. 25 of the
Articles on Responsibility.

DISCUSSION AND CONCLUSIONS: The authors
propose to establish certain standards or principles that
may be used by investment tribunals in the course of pro-
ceedings in order to assess measures taken by States.
These principles are legality and proportionality, consist-
ensy with the purpose and non-discrimination. The prin-

1. BBenmenne

OsIBJIEHNE€ U PACIpPOCTpPaHEHME KOPOHa-

BUpycHoit MHbekuun 2019 1. (mamee -

COVID-19) nosnekmu 3a coboit pasmnd-
Hble TIOCTIE[ICTBMA SKOHOMMYECKOTO, COIMATbHOTO
U TPaBOBOTO Xapakrepa. B mMrepaType paccMarpu-
BaeTCcsA BOIPOC O MEXIYHApOJIHON OTBETCTBEH-
HOCTY TOCYJApCTB, B TOM 4NC/e TIPEJJIaraercs He
KPUTUKOBATh JEJICTBUA OTAEIbHOTO TOCYAapCTBa, a
KOJIIEKTVMBHO HPeoOpasoBaTh CYLIECTBYIOUMII 110-
PANOK pearMpoBaHusA TaKUM 00pasoM, YTOOBI HU-
BeNMPOBATh TMOBTOPEHNE KPU3MCOB B Jia/lbHENIIeM
[Tzouvala, Knox 2021:11-12].

[ToMyMO BO3MOXXHBIX MEXIOCY[AAapPCTBEHHBIX
CIIOPOB, Mepbl, NPMHATbIE TOCYApCTBAMU B CBA-
su ¢ COVID-19, moryT mpmsecT¥ K BO3HUKHO-
BEHMIO CIIOPOB IO TpeOOBAaHMAM MHBECTOPOB Ha

ciples can be interpreted with respect to the case law of
investment tribunals for disputes on the limitation of fun-
damental human rights and freedoms (the right to health
protection and the right to a favorable environment). The
principles can be consolidated in the model protocol to
investment treaties (Memorandum of Understanding),
developed under the auspices of UNCITRAL.

KEYWORDS: COVID-19, state restrictive measures,
ISDS, self-judging clause, foreign investments protection,
non-discrimination, proportionality, health protection
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OCHOBe MEXAYHAPOJHBIX MHBECTUIMOHHBIX JO-
roBopoB. OCHOBaHMAMY /I TaKUX TpeOOBaHMI
MOTYT CIyXXUTb HapyIIeHNs CIeAYIOLUNX CTaH-
IAPTOB: CIIPABEJ/IMBOTO M PAaBHOIPABHOIO 06Opa-
meHns (BKII0Yask 3aKOHHBIE OXXNJAHMA), MOJHOM
3amuThl ¥ 6e30IaCHOCTHM, HETOMYCTUMOCTU 9KC-
nponpuaiyy 6e3 MpefoCTaBleHNss KOMIEHC ALV,
HAIMIOHA/IBHOTO PEXNMMa M peXuMa Hanbomb-
mero OmarompuarcTBoBanus [Alcolea 2020: 3-5,
10-13]%

B cBasu ¢ HacTymieHmeM maHpeMun Bcemmup-
HOJI opranusauyeit sgpasooxpanenns (BO3) 6pi1a
00bsiB/IeHa YpesBbIYAlHAsA CHUTYalus B oOIacTy
O0IIeCTBEHHOTO  3[paBOOXPAHEHNs,  MMeoIast
MeX/yHapofHoe 3HadeHue’. TocymapcTBa B Ie/sax
IpeOTBpAlleHNsT PaCIPOCTpaHeHNs 3a00/IeBaHMs
Ha CBOEIl TEPPUTOPUY BBOJAT OIpefie/IeHHbIe Orpa-
HIYEHVIsI, B TOM 4MCIe 3aIpeT Bbe3fia / Bble3fa’, 3a-

' MoppobHee 06 0OCHOBAaHUAX At OCMAPVBaHNA Mep rocyaapcTs B ¢Bssn ¢ COVID-19: Lucas Bento, Jingtian Chen Investment
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Treaty Claims in Pandemic Times: Potential Claims and Defenses. — Kluwer Arbitration Blog. April 8, 2020. URL: http://arbitra-
tionblog.kluwerarbitration.com/2020/04/08/investment-treaty-claims-in-pandemic-times-potential-claims-and-defenses/
(accessed 30.10.2021).

2 Cm.: World Health Organization: Coronavirus disease 2019 (COVID-19) Situation Report. URL: https://www.who.int/docs/
default-source/coronaviruse/situation-reports/20200228-sitrep-39-covid-19.pdf?sfvrsn=aa1b80a7_4 (accessed 30.10.2021).

3 Cm.: ®efepanbHoe areHTCTBO MO Typur3my: [lefcTByloLLVE OrPaHNYeHNsA NO Bbe3fy B MHOCTPaHHble rocyaapcTaa. [locTyn:
https://tourism.gov.ru/contents/covid-19/deystvuyushchie-ogranicheniya-po-vezdu-v-inostrannye-gosudarstva/ (nata
o6palyeHuns: 30.10. 2021); European Union: Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary re-
striction on non-essential travel into the EU and the possible lifting of such restriction. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32020H0912 (accessed 30.10.2021)
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KpBITE 0011[eCTBEHHBIX MECT JI/IsI IOCeLeHMs", JTOK-
nayH (aHrL. lockdown)®.

OrpannyeHns B CBA3Y C Ype3BbIYAITHBIMU CUTY-
alVAMM MeVKO-CAaHUTAPHOTIO XapaKrepa®, a Takke
(bMHAHCOBBIMM Kpu3¥caMu’ MMM MeCTO M PaHb-
1Ie, OfHAKO HBIHELITHIE MePBbI 110 IIPOJO/IKUTENbHO-
CTU JIeJICTBYSL, MAacIITa0y ¥ CTEleH) OTrpaHMYeHNI
HOCAT OecCIpeljefleHTHBINI XapaKTep [aHamu3 IO-
CencTBMII (pUMHAHCOBBIX Kpu3sucoB — Bernasconi-
Osterwalder, Brewin, Maina 2020: 3-4; ananus pe-
aKIMM IPaBUTENbCTBA APreHTUHDI Ha (PYHAHCOBBII
cnag B 2001-2002 rr. — Burke-White 2008: 203; ana-
N3 peakuuy IpaBuTenbcTBa KaHafbl Ha BCIBIII-
Ky D607b1 B 2014-2016 r1. - Tejpar, Hoffman 2017:
369-371].

Briepsble B paMKax CKOOPAVHMPOBAHHBIX Jell-
cTBUit TnpaBuTenbcTBa Poccuiickoit Pepmepanun,
Bretnama n Apmenun B 2020 T. IpefcTaBUIN CO-
BMeCTHOE 3asBJIeHNe, B KOTOPOM IIpeJ/Iaranoch mo-
pyuntb IOHCUTPAJI mpoBeneHue MeXmyHapof-
HoIT yHuuKanuy BosHUKIINX B cBsi3u ¢ COVID-19
BOIPOCOoB.® VIHNIMaTHBa 3aK/TI0Ya/Iach B U3yYEHUN
B/IMAHUA TAHZIEMUM HAa 9KOHOMUKY CTpPaH, TOPIo-
BBII 000OPOT M Mepbl IPEONOTeHNs IIOC/IEeNCTBII
maugeMur’. Brocnencrsum, B paMKax 41-11 ceccun
Pa6oueit rpymmer III FOHCUTPAJT 15.11.2021 r.
OBUIO ITIPOBEEHO [OIOMHUTENIbHOE MEpOIpHATIE
Stocktaking: pandemic related measures by States
and treaty-based disputes, ogHuM U3 JOK/IaTIMKOB
Ha KOTOPOM ABJIAJICA HpefCcTaBuTeNnb MIHIKOHOM-
pasButus Poccun. CooTBeTCTBEHHO, TeMa UCCTIEN0-

BaHMSA CTAHOBUTCS aKTYa/IbHOI He TOJIBKO B paMKax
OT/Ie/IBHBIX TOCYAAPCTB, HO ¥ Ha MEX/YHapOLHOM
YpOBHe.

B crarbe paccMOTpeHBI M IpOAHANU3VPOBAHBI
HOAXOAbI 3apyOEKHBIX M OTEYECTBEHHBIX YYEHBIX
K pa3pelleHNI0 MHBECTUIMOHHBIX CIIOPOB MEXHIY
MHBECTOPAMM U TOCYAPCTBAMIU B CBSI3Y C TeMU Me-
pamu, KoTopble BBOAAT nocnefHue. Ha ocHoBe dax-
TUYECKUX OOCTOATENBCTB 1 IIPOBEJEHHOTO aHA/N-
3a TpeyyIaraeTcs BbIpaboTaTh Ha MEX/YHAPOLHOM
yposHe B pamkax IOHCUTPAJI xputepun oneHkn
JIETUTUMHOCTM BBOAMMBIX Mep. [Ipemmaraercs He
KBaIM(UIMPOBATh OTPaHMYUTEIbHBIE MEpPhbI TO-
CYHApCTB KakK cebe-IOACY/HbIe MOMOKeHNs (CM. II.
2 cTaThM) U He UCIIOIb30BATh «COCTOSIHIE HEOOXO-
[VIMOCTI», 3aKPEI/IEHHOE B MEXIYHAPOZHOM IIpa-
Be (CM. I. 3 CTaTby), @ BMECTO 3TOTO YCTAaHOBUTD
KpUTepUM 3aKOHHOCTY U TIPOIIOPLMOHANBHOCTH (TI.
4.1), coorBeTcTBUA Lemn (11. 4.2) ¥ HEFYICKPUMUHA-
uun (1. 4.3).

2. KBamndukanusa mMep Kak cebe-IMOACYIHbBIX
IOIOKEHMII

C nenplo orpaHMYeHNs BOSMOXKHOCTI MHBECTO-
poB ocrapuBaTb B pamkax ISDS mepsl, npunsATbIe
rocygapctBamu B cBasu ¢ COVID-19, MexnyHa-
POJHBIM MHCTUTYTOM IIO YCTOIYMBOMY PasBUTHIO
(MIYP) npemnoxen mpoekt CornameHus o co-
IJ7JACOBAHHOM IIPUOCTAHOBIEHUN YPETyIMpPOBaHM:
CIIOPOB MEXJly MHBECTOPAaMU U TOCYJApCTBaMIU B

4 Yka3 MNpe3ungeHta PO ot 2 anpens 2020 r. N2 239 «O mepax Nno obecrneyeHno CaHWUTapHO-3MUAEMMONOrNYECKOro
6narononyumna HaceneHus Ha TeppuTtopun Poccuiickon MepepaLuuy B CBA3W C pacnpoCcTpaHeHeM HOBOI KOPOHaBUPYCHOM
nHbekumm (COVID-19)».— CnpasoyHo-npagosas cucmema KoHcynemanmlinioc. octyn: http://www.consultant.ru/document/
cons_doc_LAW_349217/ (gata obpatueHus: 30.10.2021); Yka3 Mpe3snpgeHta PO ot 25 mapTa 2020 r. N© 206 «O6 o6bABneHMM
B Poccuiickon ®Oefepaunmn Hepaboumx gHen». — CnpagoyHo-npasosas cucmema KoHcynsmanmllmoc. Joctyn: http://www.
consultant.ru/document/cons_doc_LAW_348485/ (nata obpaieHms: 30.10.2021).

> Cambridge Dictionary: “lockdown” URL: https://dictionary.cambridge.org/ru/%D1%81%D0%BB%D0%BE%D0%B2%D0
%B0%D1%80%D1%8C/%D0%B0%D0%BD%D0%B3%D0%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%B9/lock-
down (accessed 30.10.2021).

¢ Hanpumep, Bcnbiwka 360nbl B 2014-2016 rr. B 3anagHon Adpuke. Cv.: World Health Organiztion: Ebola virus disease. URL:
https://www.who.int/en/news-room/fact-sheets/detail/ebola-virus-disease (accessed 30.10.2021). OnucaHne mep, NPUHATbIX
MpaButenbctBom KaHafbl BO Bpems BCMbIWKKW 3605bl cm.: The Health Portfolio: Framework for Action on the 2014 Ebola Vi-
rus Disease Outbreak. URL: https://www.canada.ca/en/public-health/services/diseases/ebola/health-professionals-ebola/
health-portfolio-framework-action-2014-ebola-outbreak.html (accessed 30.10. 2021). Cm. Takxke: Ministerial Instructions. —
Canada Gazette October 31, 2014. URL: https://gazette.gc.ca/rp-pr/p1/2014/2014-10-31-x8/html/extra8-eng.html (accessed
30.10.2021).

7 Hanpumep, rnob6anbHblii priHaHCOBbIN Kpusuc 2007-2008 rr.,, duHaHCoBbIN Kpursnc B Pecnybnuke Kunp B 2013 1. unm
nepuogbl rpaxAaHCKNx 6ecnopaaKoB, Takne Kak «apabckan BecHa» 2011-2012 rr.

& UN Commission on International Trade Law: Submission by the Governments of Armenia, the Russian Federation and Viet
Nam. August 20, 2020. Paras 17-18. URL: https://undocs.org/en/A/CN.9/1039/Rev.1 (accessed 30.10.2021).

®  MUHWCTEPCTBO 3KOHOMMYecKoro pa3sutusa PO: MIP npepnoxuno Kommccun OOH BbipaboTaTb paMouHblii MOPAROK
VCMONHEHMsA KOHTPAKTOB B YCNI0BUAX popc-maxopa. 25.09.2021. JocTyn: https://www.economy.gov.ru/material/news/mer_
predlozhilo_komissii_oon_vyrabotat_ramochnyy_poryadok_ispolneniya_kontraktov_v_usloviyah_fors_mazhora.html (gata
ob6patyeHns: 30.10.2021).
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OTHOILIeHUM Mep, cBsizaHHbIX ¢ COVID-19%. Pas-
pabOTYMKN TPOEKTa IpeiIaraloT ToCyJapcTBaM
3aK/II0YNTh MHOTOCTOPOHHee (MM JIBYCTOPOHHEe)
COIJIAlleHNe O IPUOCTAHOBICHUN JIENCTBUA MeXa-
HJM3MOB PacCMOTPEHNUS MHBECTUIVOHHBIX CIIOPOB
B CJIy4ae VX CBA3M C MepaMy, IPMHATBIMU BO Bpe-
Ma COVID-19. B ocHOBY mpoekTa IOJI0)KeHa KBa-
muduKanys BBOLUMBIX Mep Kak cebe-IOfiCyIHBIX
nosoxxeHuit (aurn. self-judging clause) [ananus mpu-
meHenus self-judging clause - Schill, Briese 2009:
61-140]. [lanHOe TONIOXKEHME O3HAYAET, YTO IIPU-
HATHE KaKUX-/1M60 Mep 1A 3alIUThI HAllMOHAIbHO
0€301acHOCTY ABJIACTCA VICKTIOUNTEIbHON Mpepo-
raTMBOV TOCYJApCTBa, M HUKAKOE TPeTbe JIMIO He
BIIpaBe BMELIMBAThCA B STOT Ipouecc. B yacTHO-
CTY, IPMHATBIE TOCYAAPCTBOM MepPbI He MOTYT OBbITh
HpeIMeTOM PacCMOTPEHMsI KaKoro-nmbo cyze6Horo
OpraHa, TO eCTb ABJIAI0TCA UCK/TIOUNTENIbHO CYyObeK-
TBHBIMI» [BokaH, [llay6ept 2019: 21].

[Tpo6rema cebe-IOACYAHBIX OTOBOPOK B MEXKAY-
HapOJIHOM IIpaBe He ABJIAETCA HOBOI. B cepepgune
mpouutoro Beka MexayHapogubiM cymom OOH
OBLIO TIPUHATO pellenye 110 Jle1y 0 HeKomopbix HOp-
sesxckux 3atimax. B atom pemenvn Cypn noguepxain
BospaxeHne Hopservn (oTBeT4nka Io feny) mpo-
TuB ropucaukuym Cyfa B CHTy TOTO, YTO OHA MMeria
IPaBO Ha B3aVIMHBIX YCTIOBMAX CChUIATHCS HA OTO-
BOPKY B OTHOIIECHMY HAL[VIOHAIbHOI FOPUCAVKIVIN,
comepxayocsa B fexnapanyy Opanuym (ucTna
o geny) ot 01.03.1949. CornacHo yrnoMsiHyTO Jie-
knaparyu IIpaButenscrsa OpaHuuy 0OPUCAUKINA
MexpaynapopHoro cyga OOH «He pacmpocTpaHa-
eTCs Ha Pa3HOITIACKSA, Kacalolluecs BOIPOCOB, KO-
TOpble IO CYLIECTBY OTHOCATCA K HAIMOHAJIbHON
IOPUCAMKINY, KaK 9TO HOHMMaeT IIpaBuUTenbCcTBO
®pannysckoit Peciyommkm»'!. Cunrasi, 4TO HeT He-
06X0MMOCTI paccMaTpyBaTh APYT¥e BO3PAKEHNA
Hopseryvu wm fpyrue ¢pakTbl, 131araemMble CTOpo-
Hamy, Cyj JBEHAJLAThi0 TONOCAMM IIPOTUB TpPex
CYeJ, YTO OH He 00/majaeT IOPUCAUKIMEN /A BbI-

HeceHMs CYAeOHOro peleHns 1o aTomy cnopy'?. Ta-
kuM obpasom Cyp dakTindecky npupa geKnapaym
DpaHIMY KauecTBO cebe-TIOACYIHOTO IONTOKEeHNA.

Mexpny teM cynbs Xepwn JlayTepraxT M3MOXKNUI
OTHeNbHOE MHEHMe, yKas3aB, 4To cebe-TOfiCy/Hble
97IEMEeHThI B JIeKIapalyAx O IPU3HAHMM TOCYfap-
ctBamu obs3arenpHoit oprucaukiyn MC OOH «ne
ABJIAIOTCA IOPUANYECKN [eJICTBUTENbHBIM Y UCIION-
HMMBIM IIPaBOBBIM MHCTPYMEHTOM, KOTOPBINl CYy
Mor Obl IPMHATD BO BHUMaHMe» .

[IpakTuKa MHBECTUIMOHHBIX CIIOPOB IIPUIIIA K
TOMY, 4TO, HECMOTPSI Ha CyOBEKTUBHBINI XapaKTep
cebe-TIOfICY/{HBbIX IIONIOKEHMI, IPMHATbIE TOCYAap-
CTBOM Mepbl MOTYT AB/IATbCA IPEIMETOM PaccMo-
TpeHMA TpUOYHasIa, OfHAKO IIPY TAKOM PacCMOTpe-
HMJ HEOOXOIMMO YYUTHIBATH «T0OPOCOBECTHOCTD»
(anrn. good faith) peitctBuit rocymapcrsa [Schill,
Briese 2009:111-113]. B mpoTuBHOM cnyyae puck
370ynoTpebnennss MOJOOHBIMM  CYObeKTUBHBIMM
VICK/TIOYEHUAMMI CTIMIIKOM BBICOK.

B mpasoBoit cucrteme BTO, a uMeHHO B cTaTbe
XXI TenepanbHOro coralieHys Mo Tapudam u Top-
rosiie 1994 r., Tak)Ke IPUCYTCTBYeT cebe-MofCyHOe
nonoxenne. Crarps XXI 1. «b» mpegocrasser ro-
CYHapCTBY-4IeHy BeCbMa MIMPOKUE ITOTHOMOYMSA
HpeNIpUHNMATh TaKue JIeiCTBUA, KOTOpPble TOCy-
APCTBO «CYMTAET HEOOXOAMMBIMM I 3alUThI
CYIIeCTBEHHBIX JMHTEPECOB CBOEJl 0e30IacHOCTM».
B nuteparype oTMeuaeTcsi BaKHOCTb COXpaHEHMsA
OIIpefIe/IeHHON CTeNeH! «CyfeOHOr0 KOHTPOIS» —
KaK MMHIMYM ITPOBEPKY Ha IIpeIMeT TOTO, AB/AET-
cA M 0ObACHEHUe, TIPeACTaBIeHHOE COOTBETCTBY-
IOIVIM TOCY[JAPCTBOM, Pa3yMHBIM MM Ke JlaHHas
Mepa IpefCTaBIAeT cOO0I OYeBUIHOE 3TIOYIOTpe-
6nenne [Van den Bossche, Zdouc 2022:673-680].

IIpepenbl paccMoTpeHNs cebe-IOACYHOTO OJI0-
xxeHns B cucreme BTO BrepBbie 4eTKO 0603HaYeHbI
B cniope «Poccus — Mepbl, cBAA3aHHbIE C TPAH3UTOM
rpy3oB», paccMoTpeHHOM OpraHom 1o paspelre-
Huto criopoB BTO B 2019 r.'. Tpereiickas rpynma

Moscow Journal of International Law « 1 - 2022

19 1ISD: Draft agreement for the coordinated suspension of investor-state disputesettlement with respect to COVID-19 related
measures and dispute. URL: https://www.dropbox.com/s/2wo3563eyr3mlzi/ISDS-suspension-COVID-EN.pdf?dI=0 (accessed
30.10.2021). Tak>ke 3aABNAETCA O HEOOXOANMOCTU MOCTOAHHO AENCTBYIOLLErO OrPaHNYEHNA Ha BCe apbuTpaxkHble 3aABeHNs,
CBAI3aHHblE C MPABUTENIbCTBEHHBIMY Mepamu, MPEANPUHATBIMA Anst 60pbObl C NOCNEACTBUAMM MAHAEMUN B MeAULIMHCKONM,
SKOHOMMYECKOW 1 coumanbHol obnacTax.. bonee nogpo6Ho cm.: Arcuri A. [et al.]. Investment Law in Corona Times: How
Myths Fuel Injustice. - Verfassungsblog. June 17.2020. URL: https://verfassungsblog.de/investment-law-in-corona-times-how-
myths-fuel-injustice/ (accessed 30.10.2021).

" International Court of Justice: Case of Certain Norwegian Loans (France v. Norway). Judgment of 6 July 1957. - .C.J. Reports.
1957. P. 16. URL: https://www.icj-cij.org/public/files/case-related/29/029-19570706-JUD-01-00-EN.pdf (accessed 30.10.2021).
2 |bid. P. 22.

13 Separate opinion of Judge Lauterpacht. P. 48. URL: https://www.icj-cij.org/public/files/case-related/29/029-19570706-JUD-
01-03-EN.pdf (accessed 30.10.2021).

4 WTO: Russia — Measures Concerning Traffic in Transit. Panel Report. Adopted 5 April 2019. URL: https://www.wto.org/eng-
lish/tratop_e/dispu_e/cases_e/ds512_e.htm (accessed 30.10.2021).
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HpYIMeHWIa TPUHIUI 3PQeKTUBHOTO TONTKOBAHMS
¥l yKa3ajIa, 4TO MepBl, IPUHATbIE B COOTBETCTBUM C
VICKJTIOUEHMAMH 110 CO0OpakeHUAM 6e30IIacHOCTH,
MoryT 6bITh TIpegMeToM paccMorpenuss OPC BTO.
Hanee Tpereiickas rpymnima chopMyIupoBaa Hofyjie-
Kammit mpuMeHeHuo K ¢T. XXI 1. «by m. «iii» TATT
CTaH/]apT OLIEHKY, BK/IIOYAIOIIVII YeThIpe KpUTepus,
B YaCTHOCTY, KPUTEPUII XapaKTepa CyIeCTBEHHBIX
VHTEpPecoB 0€30MaCHOCTY ¥ KPUTEPUIL CBA3M MEX-
Iy IPUHATON Mepoil M oxpaHsAeMbIM cTarbeil XXI
TATT murepecom® [Boklan, Bahri 2020:131-132].

B xommenTapun k npoekty MIYP npu ncnons-
soannu self-judging clause ykassiBaeTcst TONBKO
Ha 0053aHHOCTDb T'OCYZJapCTBA JILIICTBOBATh JOOPO-
coBecTHO (aHIL in good faith), xakue-m6o Kpure-
pUM TIO OlieHKe IPMHATBIX OIPAaHMYUTENbHBIX Mep
VHCTUTYTOM He NpeJIOKeHbl. Mexay TeM rocy-
lapCTBa IIPY BBEIEHMN Mep MOTYT HapyIINTh IIpaBa
VHBECTOPOB, KOTOpble OYIyT B TaKOM CIy4ae JIi-
IIeHbl IIpaBa Ha ocllapuBaHye Mep B pamkax ISDS
(Investor-State dispute settlement). B cBsi3u ¢ atum,
TOJIaraeM, YTo KBalmnQuKaImsa BceX aHTMKOBUIHBIX
Mep Kak cebe-IIOfICYHBIX MOI0XKEHNUIT IIPefCTaBIIA-
eT co00J1 CIMIIKOM IIVPOKOE U3BATHE 13 MeXKIYHa-
POIHOTO PeXMMa 3alNThl MHBECTUIIVIL.

3. CocrosaHue HeoOXOTUMOCTI

[Tomumo mpemoxeHnss mnpumeHenus — self-
judging clause B foKTpMHe NOABMINCH PAbOOTHI,
HOCBSAIIEHHbIe BO3MOXXHOCTY TOCYAAPCTB VUCIONb-
30BaTh NOJNIOXKEHME O COCTOSHUM HeoOXOAMMOCTH,
3aKperieHHoe B CT. 25 Crareil 00 OTBETCTBEHHOCTH
TOCYapCTB 33 MEXJYHAapOJHO-IIPOTUBOIPABHbIE
fiesHNsA, padpaboTaHHbIX KoMuccneit MexxpyHapoy-
HOTO IIpaBa'® [aHa /13 MCII0/Ib30BAHN TIOTIOXKEHNS O
cocrosiHuy Heobxomumoctu — Katsikis 2021: 46-69].

Cmamuvs 25
Cocmostue Heobx00umocmu
1. Tocydapcmeo He Modem cCblIAMbCs HA CO-
cmosiHue Heo0X00UMOCMU KAK HA 0CHO8AHUe O
UCKTIIOUEHUS NPOMUBONPABHOCMU OesHUS, He CO-
omeemcmaeyiouezo mMexoyHapoOHo-npasosomy 00s-
3amenvCmey 3moeo 20cy0apcmea, 3a UCKaoUeHuem
mex cry4aes, k020a 3mo OesiHue:
a)  A6nAEMCs eOUHCIMBEHHbIM O7IS 20CY0apcmea
nymem 3aujumol CyuLeCtmeeHHozo UuHmepeca om
601011 U HeMUHYeMOtl ONacHoCmu; u

> lbid. §7.70; § 7.75; § 7.130; § 7.139.

b) He Hanocum cepvesrozo yujepba cyuse-
CIMBEHHOMY UHMEpPecy 20CY0apCcmea Ui 20cy0apcme,
8 OMHOWEHUU KOMOPBIX Cyusecmeyem 0anHoe 00-
3AMenvCmeo, U Mei0yHapooHozo coobujecmea 6
UETLOM.

2. B mobom cryuae 20cy0apcmeo He moxcem ccol-
TIAMbCS HA COCOHUE Heo0X00UMOCHU KAK HA 0CHO-
arue 07151 UCKTIIOHeHUS NPOMUBONPABHOCU, eCTIU:

a) OanHoe MexOYHAPOOHO-Npasosoe 00s3a-
MenbCmeo UCKIo1aem 803MOHCHOCHIb CCOLIKU HaA CO-
cmosHue HeoOX00UMOCHU; UMY

b)  amo eocydapcmeo cnocobcmeosano 603HUK-
HOBEHUI0 COCMOSTHUS HE0OXOOUMOCTHU.

Kaxk npsiMmo ykasaHo B cT. 25 Crareit, Heo6xozu-
MOCTb — OCHOBaHUe J/IS UCK/TIOYeH A IIPOTBOIPaB-
HOCTM JIeSIHUA, TO €CTh CIOCO0 3aIlUThI, KOTOPBII
TOCYAPCTBO MOXKET IIPUMEHUTDb, CTONKHYBIINCDH
C yTBepX/eHJeM O TOM, 4TO OHO HAapYLIM/IO CBOM
06s3aTe/IbCTBA 10 MEXAYHApPOJLHOMY IIpaBy. Ta-
KOV CIIOCOO 3alUTHI MOXET OBITb 3G PeKTUBEH 1
B TOM CIy4ae, eC/lM IpMHUMAIIee TOCyapCTBO
HapYLIMIO CBOYM 00A3aTeNbCTBA B COOTBETCTBUM C
IBYCTOPOHHUMM MIY MHOTOCTOPOHHMMY MHBECTH-
IVIOHHBIMY COITIAIIEHVAMN: HAIpUMep, eClu YT-
BepIK/IaeTCsl, YTO TOCYAAPCTBO HAPYLINIO CTAHAAPT
CIIPaBeIMBOTO U PaBHOIO OOpalljeHNs B OTHOLIe-
HMI MHOCTPAHHBIX MHBecTOpoB. [Ipn atom cocros-
HIie HeOOXOMVIMOCTH SIB/IAETCS OCOOBIM CPeCTBOM
3alMThI, IPYMEHEHVe KOTOPOT0o 00YCTIOB/IEHO KpU-
TepUAMM, YCTAHOBIEHHbIMM B CT. 25 Crateii.

B nmureparype orMedaeTcs, 4TO CTaHAAPT CT. 25
BecbMa BBICOK, TaK KaK FOCY[]ApCTBO, CTONKHYBIIIe-
ecsl ¢ IpeTeHsMell 10 MHBECTUIIMOHHOMY I0TOBOPY,
JIO/DKHO CYMeTb JJ0Ka3aTb, YTO OCIIApUBaeMble MepbI
HNPVHUMAIICh B LESX «3ALUTHI CYIeCTBEHHOTO
MHTEpeca» OT «OONBIION M HEMMHYEMOJl OIaCHO-
cty» (MIL «a» 1L 1); lake eCu TOCYIapCTBO CMOXKET
IPEOofioNeTh STOT IOPOL, OHO HO/DKHO OyfieT MoKa-
3aTh, YTO IPVHATbIE UM MepBI ObUIM «eIMHCTBEH-
HBIM IIyT€M 3alUTBbl» CYLIECTBEHHOIO MHTepeca
(mm. «a» 1. 1). KpoMe TOr0, roCyiapcTBy TaKKe HpHu-
JIeTCsI IOKa3aTh, YTO OHO He «CII0COOCTBOBAJIO BO3-
HUKHOBEHNIO COCTOSIHMA HeobxomuMmocTm» (1. «b»
1. 2) [Katsikis 2021:48-49].

OpraHbl TOCyapcTB ObUIM BBIHYK/JCHbI IPVMHMN-
MaTb 9KCTPEHHbIe Mepbl J/IS 3allIUThl CBOMX CYIIle-
CTBEHHBIX MHTEPECOB B OTCYTCTBHME HAJIeXAIIX
TEOPeTNYeCKNX 3HAHUI U SMIUPUYECKUX JAHHBIX.

16 International Law Commission: Responsibility of States for Internationally Wrongful Acts. 2001. URL: https://legal.un.org/ilc/
texts/instruments/english/draft_articles/9_6_2001.pdf (accessed 30.10.2021).
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CrenoBare/bHO, KpUTepUil KBa/mMpMKaLuy BBefe-
HYA OTPAHMYMUTEIbHBIX Mep KaK eIMHCTBEHHOIO
croco6a 3alUTBI CYI[EeCTBEHHOTO MHTepeca sB-
NeTCA HePasyMHbIM J HeCIIpaBe[IMBbIM IO OT-
HOIIEHNIO K TOCYJapCTBaM. 3apyOeXXHble ydeHble
OTMEYAIOT, YTO Ha/lM4due, IOMMUMO IIPENIPUHATHIX
TOCY[JapCTBOM [EJCTBUII, MHBIX 3aKOHHBIX CIIOCO-
00B, a)ke eC/IV OHM JOPOTOCTOALLYE VIV Hepalu-
OHaJIbHbIE 1A TOCY[APCTBA, MCKIKYAET CCBIIKY
Ha cocrosinne HeoOxomumocTtu [Sefriani, Monteiro
2021:243-244; Cristani 2021:101]. B cBsasu ¢ stum,
MoXKeT 6bITh Hopmaepxano npennoxenne B.JI. Torn-
CTBIX 110 MI3MEHEHMIO CT. 25 B 4aCTH YKas3aHMsA Ha To,
YTO IPUHATbIE TOCYAAPCTBAMI MePbI MOTYT OBITh He
eIVHCTBEHHBIM, a JIMIIb «PAa3yMHBIM IIyTeM 3allji-
Thl» [Tomcreix 2021:55].

AHajnm3 KaXXI0ro KpUTepis, KOTOpblil OyzieT mop-
JIeXaTh OLieHKe IIPM MCIOIb30BAHUM TOCYHApPCTBOM
HONIO>KEHNA O COCTOAHMY HeOOXOAMMOCTY B Kade-
CTBe JIMHUM 3aIUThI, He OyieT IPOBOAUTHCA B HACTO-
Aweit crarbe. OCTaHOBMMCA Ha ITPAKTIKe YCTaHOBJIE-
HIs [IEPBOTO KPUTEPUS — CYILIeCTBEHHOIO MHTepeca,
TaK KakK, Ha Halll B3IJIAJ], aHa/IU3 TOJIbKO OJJHOIO 3TOT0
KpUTEpPMA IOKAXKET, YTO JOKTPYHA HEOOXOAMMOCTI
ABJIACTCA He JTYYIIVM MEXaHU3MOM I OCBOOOXK/ie-
HIA TOCYZIapCTBa OT OTBETCTBEHHOCTH B CBA3M C BBe-
JleHHBIMY OTPAaHNYUTETbHBIMU MEPAMUL.

KoponaBupycHas MHpeKunsA He TOMbKO MOBJIN-
A2 Ha )KM3HD Y 3[J0POBbe HaceleHMs IOCYHapCTB,
HO ¥ TIpMBeJIa WM C OOMBIION HOTIell BEepOATHOCTI
MOXXeT IIpMUBeCTH K PpyHaHCOBOMY Kpuaucy. Creno-
BATe/IbHO, «CYLIECTBEHHDIl MIHTEpeC» MOXKeT OBbITb
PACcCMOTPEH KaK C TOUKY 3PEHNsA 3aLINUTHI 3J0POBbs
TPaX/JaH, TaK M C TOYKM 3PEHMSA 3aLIUThl IKOHO-
MMYeCKOI CTabMIBHOCTY TOCYHapcTBa. MexyHa-
POZHbIE CY/IBI U apOUTPAKV HEYACTO CTANTKVBAIVCH
C paspelleHMeM IOXOXUX CUTYaLuil, BCIeHCTBME
4ero BbIpabOTaHa HEOJHO3HAYHASA MPAKTHKA OIpe-
JleTIeHN A «CYILeCTBEHHOIO MHTEpecay.

Hamnpumep, B [Jene, kacaroujemcs npoekma [a6-
uuk060 - Haovmapow, Mexpynaponusiit cys OOH
IOCTAHOBUJI, YTO 3alllUTa OKPY>KAaKOIeil Cpefibl OT
9KOJIOTMYECKOJ KaTacTpOdbl MOXKET IPefCTaBIATD

co00J1 «CyIIeCTBEHHBbINI MHTEpec» TrocypgapcTaa'’.
Mexny tem B fiene Sempra Energy International npo-
mue Apzenmumckoii Pecny6nuku TpubyHai, HecMo-
TPA Ha NIpU3HAHNUE HA/INYMA CePbe3HOTO KPU3MNCa,
IOCTaBWI 3HAK PAaBEHCTBA MEX/Y CYLIECTBEHHbIMM
VHTepecaMi TOCY/IapCTBa U CAMUM CYIIECTBOBAHN-
€M TOCYIapCTBa 1 €0 He3aBUCUMOCTBIO, KOTOpBIE B
JJAHHOM Jiefie He HaXOAWINCh TI0f yrposoit'®. B npy-
TOM Jiefie TPUOYHAI HOAYEePKHY/ 0COOBII, 60/Iee BbI-
COKUIT CTaHZ]APT JOKTPUHBI HEOOXOAMMOCTH 1 YKa-
3aJI, 4TO «CEPbe3HOCTb KPM3NCA, HE3aBUCYIMO OT €T0
CTeIeHN, HelOCTATOYHA /71 TOTO, YTOOBI CChUIATLCA
Ha COCTOsIHIE HEOOXOMMMOCTH C I1€/IbI0 OCBOOONUTD
TOCYIapCTBa OT €r0 JOTOBOPHBIX 005A3aTe/IbCTB .

OueBUJHO, YTO CYLIECTBEHHbIE MHTEpPeChl He
CBOJIATCA TONBKO K yrpo3e CYLIeCTBOBAHMA TOCY-
IapCTBA, A JO/DKHBI OXBATBIBATH «[[PYTVie BCTIOMOTa-
TeIbHbIE, HO TeM He MeHee Ba)KHbIe VIHTEPeChl, Ta-
K€ KaK COXPaHEHMe COLMAIbHON, SKOHOMUYECKOIA
¥I 5KOJIOTMYECKOJ CTaOVIbHOCTI TOCYAapPCTBA Y €T0
CIIOCOOHOCTD 0becIednBaTb OCHOBHbIE NOTPEOHO-
CTU CBOero HaceneHus»™. Bmecte ¢ TeM Kputepmit
«CYIIeCTBEHHOTO MHTepeca» 6e3 efUHOro IOAXOfa
K €ro OIpefe/ieHNI0 He MO3BOIUT OZHO3HAYHO TO-
BOPUTb O BO3MOXXHOCTY TOCY[apPCTB UCIIONb30BATh
«COCTOsIHE HeOOXOVIMOCTI» KaK OCHOBaHIe OCBO-
OO0XX[IeHVS OT OTBETCTBEHHOCTIL.

4. Kpurtepuu oieHKY BBOZMMBIX Mep

B cBs3M ¢ HEOZHO3HAYHOCTHIO HMPOAHANTUSVUPO-
BaHHBIX paHee IOAXOZIOB K OLeHKe NMPUHATBHIX Mep
B anoxy COVID-19 rocypmapcTBaM mpefjaraercs
BBIPA0OTATh €JHble HPUHLVIBL WIN KPUTEpUn,
KOTOpBle OYyAyT paccMaTpUBaTbCS B MHBECTULU-
OHHOM TpMOyHajle B paMKax IPOLEAYpPbl OLEHKM
Mep 1o 6oppbe ¢ maHmemumeit. Takue MPUHIUIIBI
MOTYT OBITH 3aKpeIIeHbl B TUIIOBOM IIPOTOKONE K
MHBECTULIMOHHBIM JfioroBopaM (Memorandum of
Understanding (MoU)), pa3paboTaHHOM IOJ 9ru-
noit KOHCUITPAIJL IlonoxeHue, ycTaHaBNMBaoIee
HPVHINIIBL, TIpefIaraeTcss chopMynnpoBarh Cieny-
I0IM 00pasoM:

7" International Court of Justice: Gabcikovo-Nagymaros Project (Hungary v. Slovakia). Judgment of 25 September 1997. - .C.J.
Reports. 1997. Para 53 URL: https://www.icj-cij.org/public/files/case-related/92/092-19970925-JUD-01-00-EN.pdf (accessed

30.10.2021).

'8 |CSID: Sempra Energy International v Argentine Republic. Case No ARB/02/16. Award of 28 September 2007. Para 348 URL:

https://www.italaw.com/cases/1002 (accessed 30.10.2021).

1% |CSID: AWG Group Ltd v Argentine Republic. Case No ARB/03/19. Decision on Liability of 30 July 2010. Para 258. URL: https://

www.italaw.com/cases/1057 (accessed 30.10.2021)

2 |CSID: Impregilo v Argentina Impregilo SpA v Argentine Republic. Case No ARB/07/17. Award of 21 June 2011. Para 346.

URL: https://www.italaw.com/cases/554 (accessed 30.10.2021).
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

.M. Tndwmu, A.B. Latanosa

«Mepbl, MPUHATBIE TOCYAAPCTBAMY B CBA3M C
na"gemueit Bupyca COVID-19, He ABnAtoTca Ha-
pylleHueM IpaB ¥ TapaHTHIl, NpefoCTaBIeHHBIX
VHOCTPAaHHBIM MHBECTOPAM MeXIYHAPOIHBIMU CO-
IJIAIIEHNAMM O TIOOLIPEHNM M 3aIUTe KaINUTaI0B-
JIO>KEHNII, MHBECTUIVIOHHBIMU KOHTPAKTaMIU VIV
HAIlMIOHA/IbHBIM 3aKOHOJJaTe/IbCTBOM, €C/IU TaKMue
Mepbl:

- SABJIAIOTCA 3aKOHHBIMI;

~  IIPUHATHI C Lie/IbI0 3aLIUTBI ¥ OXPaHBbI 3710-
POBbS HaCe/IeHNs;

- ABJIAKTCA NPONOPLIOHATLHBIMI Le/V 1

- He ABJIAKTCA JUCKPYMMHALVIOHHBIMIY.

AHamM3 TPaKTUKYM TOCYAApCTB IO BBEJECHUIO
OTPaHMYMTENIbHBIX Mep M B/IUAHUE 3TUX Mep Ha
VHBECTOPOB MO3BOJAT CHOPMUPOBATH EAUHOE IIO-
HJMaHMe KpUTEePUEB, OLIEHKY KOTOPIX HE0OX0AMMO
HPOBOAUTD 1 GOPMMUPOBAHYS BBIBOAA 00 OTCYT-
CTBMM VIV HAJIMYVMM HapYLIEHV IPaB MHBECTOPOB
II0 MHBECTULVOHHBIM HoroBopaM. Takoil aHamm3
Mor 651 OpITh TpoBesieH Cexperapuarom IOHCH-
TPAJI. Poccuiickue cynbl B cBOeil IIPaKTUKe PyKo-
BOJICTBYIOTCSI 0030pamy, HOATOTOBIEHHBIMU Bep-
xoBHbIM CynoM PO (manee - O630pbi)?'.

O630pbl IMEIOT CXOXYI0 CTPYKTYPY M PacKpbl-
BAIOT BOIIPOCHI NIPUMEHEHMsA MPOLeCCYaTbHOTO 3a-

KOHOJIATebCTBA, TPAKIAHCKOTO 3aKOHOATENbCTBA,
3aKOHOJATeNIbCTBA O GAaHKPOTCTBE, YTOIOBHOTO 3a-
KOHOJIaTe/IbCTBA, 3aKOHOJATE/NbCTBA 00 afMUHU-
CTpaTMBHBIX IIpaBOHapylleHnAx u ap. B O63ope
Ne 3 OTHeNbHO TaKKe pasbACHAKTCA HEKOTOpPbIE
BOIIPOCHI 3aKOHOJATeIbCTBA O HA/IOTaX U cOopax, a
TaKXXe JJOTIOJIHUTEbHbIE TaPAHTUN MEIUIVHCKIM
Yl IHBIM paOOTHMKAM MeMIMHCKMX OpraHM3aLuil.
IIpn sToM B O630pax HAIPAMYIO He 3aTParuBaoTCA
BOIPOCHI 3aIUTHl MHOCTPAHHBIX MHBECTULINI VN
MHOCTPAHHBIX MHBecTopoB. HecmoTpsa Ha oTCyT-
CTBH€ Pa3bACHEHNII O BIUAHNY BBOAUMBIX OTPaHN-
YUTeTbHBIX Mep Ha JIeATeIbHOCTb MHOCTPAHHBIX MH-
BecTopoB, O630pbI COfepKaT BaKHbIE NOMIOXKEHNMA,
B YaCTHOCTH, B cpepe apeHHBIX OTHOLICHUI™ 1 B
gact ocobenHocreit kBamudukanuy COVID-19
KaK 00CTOSTeNIbCTBA HETIPEOTOMMMOI CHIBI™.
Kpome Toro, BakKHBIMM JIf aHaIM3a IPaBoO-
MEpPHOCTY TeX W/IJ MHBIX BBOAUMBIX TOCYAAPCTBOM
OTpaHMYMTENbHBIX Mep B Poccunm ABIAKOTCA pasb-
sacHenua Koncrurynuonsnoro Cyga PO. Ogaum us
nepBbIx akToB KoHcTuTymonHoro cyna PO B nan-
Holt cdepe crtano IlocTaHoBNIEeHME OT 25 Hekabps
2020 1. Ne 49-IT**. ITpOTBMHCKMM TOPOLCKUM CYAOM
MocKoBcKOIt 06/1acTyt paccMaTpuBaIoCh ejIo O Ha-
PYLIEHNM IPXKIAaHNHOM NOI0KeHuA mit. 3 11. 5 Ilo-

2 Cm.: O630p MO OTAENbHLIM BOMPOCaM CyAeOHON MPAKTUKK, CBA3AHHBIM C MPUMEHEHWEM 3aKOHOAATENbCTBA U Mep MO
NPOTUBOLENCTBUIO PACMPOCTPaHeHMI0 Ha TeppuTtopumn Poccuiickon Depepaumi HOBOWM KOPOHaBUPYCHOW WH$eKummn
(COVID-19) Ne 1. ¥1B. Npe3nanymom BepxosHoro Cyaa PO 21.04.2020. CnpasoyHo-npasosas cucmema KoHcynemanmllmioc.
Joctyn:  http://www.consultant.ru/document/cons_doc_LAW_350813/ (gata ob6paweHua: 30.10.2021); 0O630p no
OTAeNbHBIM BOMPOCaM CyAebHOM MPaKTVKK, CBA3AHHBIM C MPYMEHEHNEM 3aKOHOAATENbCTBA U Mep MO MPOTUBOAENCTBUIO
pacnpocTpaHeHnto Ha Tepputopun Poccuiickonn Oepepaummn HOBOW KopoHaBupycHol nHdpekuun (COVID-19) Ne 2. YTB.
Mpe3nguymom BepxosHoro Cypa PO 30.04.2020. CnpasoyHo-npasosasa cucmema Koncynemanmlinoc. [octyn: http:/
www.consultant.ru/document/cons_doc_LAW_351691/ (gata ob6palyeHus: 30.10.2021); O630p no OTAenbHbIM BOMpPOCcam
CynebHON NpaKTUKY, CBA3aHHBIM C MPYIMEHEHVEM 3aKOHOAATENbCTBA M MeP MO NMPOTUBOAENCTBIMIO PACPOCTPAHEHNIO Ha
TeppuTopumn Poccuiickon Mefepaumm HoBOW KopoHaBmpycHol nHdekuymn (COVID-19) Ne 3. YTB. Mpe3nanymom BepxoBHoro
Cyma P® 17.02.2021. CnpasoyHo-npasosaa cucmema Koncynemanmlinoc. Joctyn: http://www.consultant.ru/document/
cons_doc_LAW_377296/ (nata o6patyeHus: 30.10.2021)

22 0630p MO OTAENbHbIM BOMPOCaM CyAebHON MPaKTUKKM, CBA3aHHbIM C MPUMEHEHVWEM 3akOHOAATeNbCTBA U Mep Mo
NPOTUBOLENCTBUIO PACMPOCTPaHeHMIO Ha TeppuTtopumn Poccuiickonn Depepaumi HOBOWM KOPOHaBUPYCHOW WH$eKummn
(COVID-19) Ne 2. Y1B. Mpe3nanymom BepxosHoro Cyma P® 30.04.2020. Bonpocbl 3-6. Cnpaso4Ho-npasogas cucmema
KoHcynemanmlnoc.  LOoctyn:  http://www.consultant.ru/document/cons_doc_LAW_351691/ (pata  obpalyeHus:
30.10.2021); O630p Mo OTAENbHbLIM BOMPOCaM CyAebHON NPaKkTUKK, CBA3AHHBIM C MPVYIMEHEHVEM 3aKOHOAATENbCTBA 1 Mep
Nno MPOTUBOAENCTBMIO PACNpPOCTPaAHEHMIO Ha TeppuTopumn Poccuiickon Oepepaui HOBOWM KOPOHAaBUPYCHON MH$eKLn
(COVID-19) Ne 3. Y1B. Mpe3snanymom BepxosHoro Cyna P® 17.02.2021. Bonpocbl N2 4, 5. Cnpaso4Ho-npasosas cucmema
KoHcynemanmlnwoc. Joctyn: http://www.consultant.ru/document/cons_doc_LAW_377296/ (gaTa o6patyeHus: 30.10.2021)

3 0630p MO OTAENbHbIM BOMPOCaM CyAebHON MPaKTUKKM, CBA3aHHbIM C MPUMEHEHVWEM 3akoHOAATeNbCTBa U Mep Mo
NPOTUBOLENCTBUIO PACMPOCTPaHeHMIO Ha TeppuTtopumn Poccuiickonn Depepaumi HOBOWM KOPOHaBUPYCHOW WH$eKUnn
(COVID-19) Ne 1. YrB. Mpe3unguymom BepxosHoro Cyga P® 21.04.2020. Bonpoc N°7. CnpasouyHo-npagosas cucmema
KoHcynemanmlnwoc. JocTtyn: http://www.consultant.ru/document/cons_doc_LAW_350813/ (gaTa obpatyeHus: 30.10.2021).
24 Cm.: MocTaHoBneHwue KoHctutyumoHHoro Cyaa PO ot 25 nekabps 2020 r. N 49-M1 «Mo aeny 0 NpoBepKe KOHCTUTYLIMOHHOCTY
nopnyHKTa 3 nyHKTa 5 noctaHosneHus NybepHatopa MockoBckoin obnacti «O BBefeH B MOCKOBCKOW 06MacTyi pexrma
NOBbILLEHHOW FOTOBHOCTW 4717 OPraHOB yrnpaBneHusA 1 cun MocKoBCKo 06nacTHOM crcTeMbl peaynpeXXAeHVA Y MKBUAALUN
ype3BblyalHbIX CUTYaLMIA 1 HEKOTOPbIX Mepax No NpeAoTBPALLEHIO PacNpPOCTPaHEHNA HOBOW KOPOHaBUPYCHOW NH$eKLun
(COVID-2019) Ha Tepputopun MockoBcKo 0bnact» B CBA3MU C 3anpocoM MpoTBUHCKOrO ropofckoro cyna MockoBcKom
obnactu». loctyn: http://publication.pravo.gov.ru/Document/View/0001202012290002 (nata obpatieHms: 30.10.2021).
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craHos/ienus [ybepHaropa MockoBckoit ob6mactn
ot 12 mapta 2020 r. Ne 108-III. CormacHo yka3aH-
HOMY IIOJIOXKEHMIO TpaKiaHe Oblm 00s3aHBI B yC-
JIOBVIAIX PEXMMa HOBBIIIEHHOV TOTOBHOCTY B LIe/IAX
HpeOTBPAlleHNA PACIPOCTPaHEHA KOPOHABUPYC-
HOIl MH(QEKIVM He MOKMAATh MeCTa IPOXKMBAHNA
(mpeObIBaHIs), 32 MCK/IIOUEHVIEM OT/e/IbHBIX CTy4a-
eB. [IpoTBuHCKMIT ropopckoit cys MockoBcKoit 06-
JIACTU pelnI 06paTtnThes ¢ 3anpocoM B Koncrury-
uuoHHbI Cyz Poccuiickoit Gepepany Ha mpegmMeT
IPOBEPKM KOHCTUTYLMOHHOCTM IIOCTAHOB/IEHMA
[y6epnaropa MockoBckoit obmact or 12 MapTta
2020 roga Ne 108-IIT ¢ wenpro UCKIIOYEHNA HEOOO-
CHOBAHHOTO IIPVB/IEYEHNA TPAXK/aH K aIMIHICTpPa-
TUBHOI OTBETCTBEHHOCTIL.

Koncrurynuonssit Cyn npusHaa OCIOpeHHOe
HOJIO)KeHNe He TpoTuBOpevammm KoHcTuTynum
Poccuiickoit @epepaniny, MOCKONbKY €ro 3HaUeHMe
U CyTb OBUIM TPOJVIKTOBAHBI 0OBEKTUBHON HEOO-
XO[IMIMOCTDIO OIIEPaTMBHOTO pearvpoBaHMA Ha 9KC-
TpaopAuHapHylo (6ecIpelieleHTHYI0) OIACHOCTD
pacnpocTpaHeHMsA KOPOHABUPYCHON  MHQEKLUM
(COVID-2019), BBOmVMMbBIE MM Mepbl HE HOCWIN
XapakTepa a0CONIOTHOTO 3alpeTa, AOMYCKas BO3-
MOXXHOCTb IIepeMelleHNs TPaK[JaH IpU HaIN4um
YBKUTETbHBIX OOCTOSTENbCTB, ObIIM KPaTKOBpe-
MEeHHBIMM, @ BO3MOXXHOCTD UX YCTaHOB/ICHWSA TIONTY-
4y/Ta CBOEBPEMEHHOE MOATBepXK/eHNe B (efepan-
HOM 3aKOHOJJaTe/bCTBeE.

Koncturynuonssit Cyn Taxke OTMETWI, 4TO
«HE0OXOAMMOCTD 3aLMThI )KM3HU U 3[T0POBbS TPaX-
JiaH IPpY BO3HMKHOBEHMY YPE3BbIYaiIHbIX CUTYaLIUiT
WIN yTPO3e MX BO3HMKHOBEHMA M OCYIIECTBICHUN
Mep 110 60pbbe ¢ SNMAEeMUAMA U JIMKBUALEN X
HOC/IeCTBUII — YYUTBIBAsA, YTO >KU3Hb YeOBEKa
ABJIAETCA BBICHIEN KOHCTUTYIIVIOHHO IIeHHOCTBIO
(BbIfenieHue Haute. — [Ipum. aem.), 6e3 KOTOPOII pe-
a/IM3anyA TPaXKIaHCKNX, SKOHOMIYECKIX, COLIMAIb-
HBIX Y VIHBIX IIPaB CTAHOBUTCA BO MHOTOM 6eCCMBIC-
JIeHHA, — MIPeJIoJIaraeT IPUHATIE TAKUX IPABOBBIX
aKTOB, KOTODBIE He UCKAHUAIOM 603MONHOCTHU
02paHUMEeHUS NPA6 U 60600 Hes106eKd, B TOM YVCTIe 1
cBOOOJIBI TIepe/IBIDKEHIS, HO TOTNBKO B TOI Mepe, B
KaKOJf 3TO0 COOTBETCTBYET IOCTABICHHBIM LeAM
Ipu COOMIOIEeHNN TPeGOBAHMII COPA3MEPHOCTH U
nponopumoHanbHocTM»>. Takum o6pasom, Kon-

% Tam xe. A63.3.T1. 2.

ctutyunoHHbIM Cynom PO kax euHCTBEHHBIM Op-
TaHOM, TIOJTHOMOYHBIM TO/KOBaTh OCHOBHOII 3aKOH
TOCY[ApCTBa, YCTAHOB/IEHa IIPaBOMEPHOCTb BBefle-
HJA OTPaHMYEeHNIT, KOTOPbIe, BHE CBA3M CO CIIOKIB-
HIeNiCA 3KCTPAOpAMHAPHON CUTYalyeil, Hapyllaan
OBl IIpaBa rpaXkJjaHNHA U Ye/OBEKa.

Ba)kHO OTMETUTD, YTO IIPY OIlEHKe Pa3yMHOCTH
IPVMHATBIX TOCYAApPCTBAMU Mep, apOUTPaX MOXeT
u3y4yarb pexkoMeHpanuyu BO3, mpuHATbHE BO Bpe-
M IAaHZIEMMM M COIOCTABATb MX C AeCTBUAMM
TOCYJApCTB, KOTOPble B OTHENIbHBIX CIy4asX BbI-
XOZIW/IV 32 PaMKM Takux pekomenpaumii [Habibi et
al. 2020:664-666]. Tak, Dsa1b BenBenucTu oT™MeTII,
YTO IPAaBUTEIbCTBA BBILIIM 32 paMKy BpeMeHHBIX
pexoMmenpannit Komurera BO3 1o upesBbrvaitHbIM
CUTYalVAM, BIHECEHHDBIX B COOTBETCTBMU C Mex-
[IyHapOIHBIMM ME[VIKO-CAHUTAPHBIMM IIPABUIAMMI
(manee - MMCII) B stuBape 2020 T., KOTOpBIE «He pe-
KOMEH/I0Ba/IM KaKue-mbo OrpaHNyYeHNs Ha II0e3J-
KJ VJIV TOPTOBJII0 Ha OCHOBE MMEILENCA TeKYILell
undopmanum» [Benvenisti 2020]%.

B To >xe Bpems mop BompocoM cTouT 3¢dek-
TUBHOCTb I CBOEBPEMEHHOCTb [EVCTBUI CaMOIi
BO3. IlepBas BcmbllIKa BUPYCHON ITHEBMOHUU
6pta odpuiyanpHo HotuduuyposaHa Kuraem 31
nekabpss 2019 r. BO3 mpusHana cyuiecTBoBaHue
nanfemyy b 11 mapra 2020 1., TO €CTb CIyCTA
6onee ueM nBa Mecana. Vimenno BO3 momkna 6bu1a
HPENoKNUTD MPOLefypbl, MEXaHU3MbI U VIHBIE pe-
IIeHVs, CIOCOOHBIe TOBBICUTH 9((EKTUBHOCTD
npaktudeckoii peamsanyy MMCII. OgHaxo atoro
He mpousomno. Kak oTMevaeTca B nuTeparype, «K
CYaCTbI0, MHOTHE CTPaHbl pekoMeHfjanAM BO3 He
TIOCTIeI0BA/IN, YTO IIOMOITI0O HEMHOTO CHU3UTD pas-
pyLIMTeIbHbIE OCIEeNCTBNA NaHfeMun» [CMOatTsaH
2021:113].

ApbutpaM Ipu paspelleHMN CIIOPOB TaKXKe
HY)KHO Y4MTBIBaTb, 4YTO, COKpAIas BO3MOXKHBIE
HOC/IeCTBUA TIaHAeMMU OecIIpeliefleHTHbIX Mac-
mTab0B, TOCYAApCTBA MIENICTBOBAMN B YCIOBUAX
CYLILeCTBEHHOJ HOPMATUBHOI U SMIIMPUYECKOIL He-
OIpefieNIeHHOCTH, 6e3 yBepeHHOCTH B 3 PeKTUBHO-
CTH npyHNMaeMbIx Mep. focypapcTBa cTosmm nepern
BBIOOPOM MeEXJy BOIPOCAMU 3[PaBOOXPAHEHUS 1
JIeTIOBBIMM MHT@peCcaMyl MTHOCTPAHHbBIX IHBECTOPOB.
COOTBETCTBEHHO, apOUTPbl HOKHBI IIPOABIATH

% Cm.: World Health Organization: Statement on the second meeting of the International Health Regulations (2005) Emer-
gency Committee regarding the outbreak of novel coronavirus (2019-nCoV). URL: https://www.who.int/news/item/30-
01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regard-
ing-the-outbreak-of-novel-coronavirus-(2019-ncov) (accessed 30.10.2021).
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3HAYUTeNIbHOE YBaXkeHMe (QHITL. great deference) K
IPMHATBIM OpraHaMM TOCYHApPCTB PELICHUAM II0
OTPaHMYEHMAM B OTHOLICHV) MHOCTPAHHBIX MHBe-
cropoB [Ranjan, Anand 2020:245].

Hwuxe mposeneM KpaTKuil aHaau3 IPUHLINIIOB
(kpuTepueB), KOTOpble MOTYT pacCMaTpPUBAThCs B
VHBECTULIMOHHOM TpyOyHa/le B paMKaX IPOLefypbl
OLIEHK! Mep, IPMHATBIX TOCYapCTBAMIL.

4.1. 3aKOHHOCTb IPUHATHIX Mep ¥ MPOIOPIIN-
OHATTBHOCTD Mep Lie/n

OleHKa 3aKOHHOCTY IIPYHVMAeMbIX Mep MOXKET
OBITb OCYIECTB/IEHA JMCXOfA W3 IPaBOMEPHOCTI
OTpaHMYeHMII TP YPe3BBIYAHBIX O0OCTOATEND-
cTBaX. BO3MOXHOCTb OrpaHmMyYeHMs IpaB deloBe-
Ka TIpU TaKMX 0OCTOATENbCTBAX 3aKpeIlIieHa Kak B
MeX/JYHApOJHBIX JJOTOBOPAX O IIpaBax 4eJloBeKa, B
4acTHOCTY, B KOHBEHI[MM O 3aluTe IpaB denoBeKa
M OCHOBHBIX cB0607 1950 I.¥, Tak ¥ B HaI[MOHAJIb-
HOM 3aKOHOJaTeNbCcTBe rocyaapcts®. Konctnryums
Poccun taxoke mpegycMarpusaet (CT. 55), 4To mpa-
Ba U CBOOOJIBI YeoBeKa 1 TPaKaHMHA MOTYT OBITH
orpaHuyeHsl pefieparbHBIM 3aKOHOM B TOJI Mepe, B
KaKOJl 3T0 HeOOXO/IVIMO B IIEJIAX 3aIUTHI PAJA LieH-
HOCTell (OCHOB KOHCTUTYLMOHHOTO CTPOs, HpaB-
CTBEHHOCTH 1 TIp.), CPEIU KOTOPBIX Ha3BaHO 370PO-
Bbe”.

Heo6XxonuMo OTMeTUTD, YTO TOCYAAPCTBA, BBO-
Jil OTPAaHMYNTE/NIbHBIE MEPBI, BLIIOTHAKT CBOM IIy-

OmyuHble QYHKIMM — 0053aHHOCTH, BO3JIOXKEHHBIE
Konctutynmueit 1 HauyMoHanbHBIMU 3akoHamu. Ha-
mpuMep, B cOOTBeTCTBUM CO cT. 2 Koncturyuun PO
4e/IOBEK, €ro IpaBa U CBOOOMDI AB/IAITCA BBICIIEN
IICHHOCTbIO, @ NIPM3HAHNE, COOMIONEHNe 1 3allyUTa
IpaB 1 CBOOOJ 4Ye/loBeKa 1 rpaXkjaHyHa — 00s3aH-
HOCTb rocyfapcrsa. [leilcTBUA CO CTOPOHBI TOCY-
[APCTB TPEANPUHNMAIOTCA TaKKe B COOTBETCTBUM
C BO3JIOXKEHHBIMM Ha HUX 00A3aHHOCTAMU IIO CO-
OIIOfIeHNIO TIpaBa YeJIoBeKa Ha HaMBBICIINIT JOCTHU-
KUMBIII YPOBEHb (PU3MYECKOTO 3[J0POBbS, KOTOpOE
3aKpeIIeHO B MEX[YHAPOJHBIX I0r0BOpax™’.
[IpyHUMI ITPONOPLUMOHATBHOCTY  IIPUHATHIX
Mep 03HaYaeT, YTO JAaHHbIe MePBI IO/DKHBI COOTBET-
CTBOBATb L/ U OBITb COPAa3MepHBI eil. ITO Tak-
ke orMmeuaer B.JI. ToncTeix, ccpimasch Ha Jokman
COVID-19 and Human Rights: we are all in this
together (ampens 2020 r.) Tenepampuoro Cexpera-
pa OOH A. Iyreppuu [Toncteix 2021:57]. Cpenn
3afBJIEHHBbIX IIeCTV IpyoputeToB B Jloknage yka-
3aHO, YTO «...YPE3BbIYAiiHbIe MEpPBI HO/LKHBI OBITH
BPEMEHHBIMU, IPOIIOPLIOHAIbHBIMIY 11 HaIIPaB/IeH-
HBIMU Ha 3aIUTY /mofieii»’!. COOTBETCTBEHHO, He0O-
XOZIIMO OTIPEee/UTBD, OBIIO /1M COOTTIONEHO CIIpaBey-
JIBOE PaBHOBECKE MeXJy MHTepecaMy 00IecTBa 1
Tpe6OBaHMAMY 3aIINTHI IPAB MIHBECTOPA.
[IpMHIUI DPOIOPLMOHAIBHOCTY OB IpepMe-
TOM PacCMOTPEHMS He TOTbKO MHBECTUIMOHHBIX
TpubyHanos*, Ho 1 EBporeiickoro cyza 1o npaBam

¥ CornacHo cT. 15 KoHBeHUMU «B crlyyae BOWHbI WM NPV MHbIX YPe3BblYalHbIX OOCTOATENbCTBAX, YIPOMKAOLNX KN3HW
Hauuw, nobas n3 Boicoknx [orosapuanolmxca CTOPOH MOXKET MPUHMMaTb Mepbl B OTCTYMeHVe OT ee 06A3aTeNbCTB
no Hactoswell KOHBEHLMM TONIbKO B TOW CTEMEHW, B KaKOW 3TO OOYCNOBMIEHO Ype3BblUaiHOCTbIO OOCTOATENbCTB, MpU
YCJIOBMU, YTO TaKMe Mepbl He MPOTUBOPEeYaT APYruM ee 0b6A3aTeNbCTBaM Mo MexayHapogHomy npasy». Cm.: EBponelickan
KOHBEHLA NO NpaBaMm yenoBeka oT 4 Hos6pa 1950 r. Joctyn: https://www.echr.coe.int/documents/convention_rus.pdf (nata
o6palyeHns: 30.10.2021). B cooTBeTCTBIM €O CT. 29 BceobLuelt ieknapauum npas Yenoseka ot 10.12.1948 npu ocyLiecTBIeHNM
CBOVIX MpaB 1 CBOOOA Kax bl YeNOBEK JOMKEH NMOABEPraTbCA TONbKO TaKUM OrPaHNUYEHUAM, KaKune YyCTaHOBIIEHbI 3aKOHOM
VCKIIOUNTENTbHO C Lienblo obecneyeHrss AOMKHOMO NMPY3HaHUA U yBaXeHWA npaB 1 cBOOOA APYrvX W YAOBETBOPEHNA
cnpaBefvBbIX TPeO6OBaHMI Mopasny, O6LLEeCTBEHHOIO NOPAAKa 1 06Lero 61arocoCTOAHMA B AEMOKPaTYeCKOM obLuecTse.
2 Cm., Hanpumep: Grundgesetz fiir die Bundesrepublik Deutschland. 1949. Art. 19. URL: https://www.bundestag.de/gg (ac-
cessed 30.10.2021); Federal Constitution of of the Swiss Confederation. 1999. Art. 36. URL: https://www.fedlex.admin.ch/eli/
€c/1999/404/en (accessed 30.10.2021); The Instrument of Government 1974. Art. 12. URL: http://www.parliament.am/library/
sahmanadrutyunner/Sweden.pdf (accessed 30.10.2021)

2 B MoctaHoBneHun KonctutyumonHoro Cyga PO ot 25 pekabpsa 2020 r. N2 49-T1 ycTaHOBNEHa neranbHOCTb BBeLEHUs
OrpaHNymMTeNbHBIX Mep He TONbKO defiepanbHbIM 3aKOHOM, HO U NMOCTaHOBEHMEM BbICLIErO AOMKHOCTHOIO inLa cybbekTa
PO.

% Hanpumep, cm.: MexayHapogHbIii NakT 06 SKOHOMUYECKUX, COLManbHbIX U KyNbTYPHbIX MpaBax oT 16 aekabpa 1966 r.,
nn. «c» n. 2. ¢t 12. Joctyn: https://www.un.org/ru/documents/decl_conv/conventions/pactecon.shtml (gata o6paLyeHus:
30.10.2021).

31 UN: COVID-19 and Human Rights: we are all in this together. 2020. P. 15 URL: https://www.un.org/sites/un2.un.org/files/
un_policy_brief_on_human_rights_and_covid_23_april_2020.pdf (accessed 30.10.2021).

32 Hanpumep, ICSID: Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos
S.A. (Uruguay) v. Oriental Republic of Uruguay. Case No. ARB/10/7. Award of 8. July 2016. §109-112, 121, 309, 410, 418, 420,
429-430. URL: https://www.italaw.com/cases/460 (accessed 30.10.2021). B paHHOM Aene apbuTpa)K OTKNOHWI TpeboBaHMA
MHBecTopa: pernameHT 80 / 80 6bl pa3yMHON Mepol; 3Ta Mepa Obiila NprYIMeHeHa JOBPOCOBECTHO C LIENIbIO BbIMONHEHNS
0053aTenbCTB, NPUHATLIX Ha ceba Ypyrsaem cornacHo PamoyHol KOHBEHUMU BceMnpHO opraHm3auuy 3apaBooxXpaHeHms
no 6opbbe NpoTrB Tabaka.
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4e/I0BeKa, HANPYMep, B YaCTM HApyIIeHMsA IIpaBa
COOCTBEHHOCTM IIOCPELiCTBOM HA/IOr000/NI0KEeH A
[anamm3 pernennit ECITY - Bopo6besa 2013: 32-39;
ITax, SIuenko 2004:115], a Takxxe OpraHa paspele-
Hus ciopa BTO®. IIpn atom B pamkax BTO cdop-
MUPOBAJICA TIOLXOH, COITIACHO KOTOPOMY OLleHKa
«He00X00UMOCMU» TIPUHATBIX Mep SB/IAETCS UCKITIO-
YUTEIbHOV IPEpPOraTuBoil rocygapcrsa. B to xe
Bpems TpeTeiickas IpyIina BIpaBe IPOaHAIN3NPO-
BaTb, «He AG/IAIOMCS /I NPUHAMbLE MEPbL HACHONLKO
YOATEHHBIMU OM... UPe3BLIYATIHON CUMYAUUU UL He
CBAZAHHDBIMU C Heli», 9TO UX IIPYMeHeHue I Lerel
3alMThI CYLIECTBEHHBIX MHTEPECOB 0e30IacCHOCTI
KaXKeTCsl HeIIPaBoIIof00HBIM ™.

4.2. Ilenp - 3amuTa 3XOPOBbHA

BBepieHme orpaHNYNTENbHBIX Mep TOCYapCTBOM
BCeIla JO/DKHO CONIPOBOXJATbCSA 00OCHOBaHUEM
e/ / Ha3HaYeHMsA TaKMX Mep. B HekoTOphIX ABY-
CTOPOHHUX VHBECTUILVIOHHBIX COITIALICHVAX TOCY-
[APCTB IPENyCMOTPEHA OrOBOPKA O «CYIIeCTBEH-
HBIX MHTepecax Oe3omacHoCTM» (aHIML. essential
security interest clause)®. IlepBbIM 37IeMEHTOM HJIS
YCTAHOBJIGHVS IIPY NPUMEHEHMV TAaKUX OTOBOPOK
apyseTcs porycrumas nens [Kabra 2019:726-727].
CrenoBare/IbHO, Ha/lM4Me LIeIU ABIAETCA YCTOSAB-
IIMMCS IPYHIUIIOM B IHBECTUILIOHHOM IIpaBe.

[IpuHATBIE TOCYAAPCTBAMY MePbI JO/DKHBI OBITH
HETIOCPE/ICTBEHHO HAIIPaB/ICHbl Ha 3aIUTY 370pO-
Bbs HaceneHyA. [IpakTyka MHBECTULIMOHHBIX ap6u-
TpaXkeil IMeeT JJOCTATOYHO IIPUMEPOB, KOT/]a MEpBI,
IPMHATBIE TOCYJAPCTBOM C Lie/IbI0 3aIUTHI U OXpa-
HbI 3[I0POBbS I'PaXK/JaH, OBIIN OIPABJJAHBI 1 IIPU3HA-
HbI He HapyIIAOLIMI IPaBa MIHBECTOPOB™.

Kpome TOro, HeKoTOpble HENABHO 3aK/IIOYEH-
Hble MEXJIYHapOJHO-IIPaBOBble JIOTOBOPBI, BKJIIO-
Yaroliye MOJI0XKEeHNA 110 3alljuTe MHBeCTUIINIA, cO-
flep>KaT VICK/IIOYeHNs, KOTOpble IIPAMO YKasbIBalkoT,
4YTO HeAMCKPUMMHALIMOHHbIE PEryIUpyIoLiye Mepbl
He ABJIAIOTCA «KOCBEHHOM SKCIponpuanyei». Ha-
npumep, B Toprosom cormamennun Kanama - EC
(CETA) ykasbIBaeTcs, 4TO HEAUCKPUMIHALVIOHHbBIE
perynpylolye Mepbl, pa3paboTaHHbIE Vi IIPUMEH-
eMble JI/IA 3aLIUThl 3aKOHHBIX Lie/ell 00IIeCTBEHHO-
ro 6/1ar0COCTOSHNIA, BK/IIOYas 3[paBOOXPaHeHNe, He
HPefCTAB/IAIT CO00i1 KOCBEHHYIO SKCIIPOIPHALINIO,
3a UCK/II0OYEHUEM «PeKUX 00CToATenbCTB»”. B He-
KOTOPBIX JIOTOBOpPAaX IpefycMaTpuBaeTcs, 4To He-
AVCKPYMIHALVIOHHBIE MephI JIs «3aKOHHBIX 1iefel
001LIeCTBEHHOr0 6/1ar0COCTOSAHMA B 006/1acTy ob1e-
CTBEHHOTO 3/[PaBOOXPAHEHNA ... He JOJDKHBI OBITH
IpeMeTOM IIPeTeH3MI» CO CTOPOHBI MHBecTopa™.
Taxye HOpMbI 0CBOOOXKIAIOT TOCYAAPCTBA OT OTBET-
CTBEHHOCTY 3a AaHTMKOBM/HbIE Mepbl 110 MEX/yHa-
POJHBIM [JOTOBOPAM O 3aILMTe MHBECTULMIA.

BonbmmHCTBO  ABYCTOPOHHMX MHBECTULIMOH-
HBIX loroBopoB Poccuiickoit ®egepanyn He mpep-
YCMaTpMBAIOT aHAJOTMYHBIX IonoKeHuit. OfHaKo,
HanpuMmep, B 1I. 3 cT. 3 Cornamenns mexny IIpasu-
TenbcTBOM Poccuiickoit @epepanun u IlpaButens-
crsoM Koponesctsa IllBennn o noompennn u B3a-
VIMHOJI 3allYiTe KaIlMTaJIOBIOXXEHMII YKa3aHO, 4TO
rOCy/lapCTBa-YYaCTHUKM MOTYT IIPefyCMaTpUBaTh B
CBOEM 3aKOHOJIaTe/IbCTBE U3BATUA OTPAHUYUTEIIb-
HOTO XapaKrepa 13 npefiocTapseMoro CornaieHn-
€M Hal[IOHaJIbHOTO pexuMa. Jlo6oe HoBoe U3 bATHE
He OyzieT IPUMEHATHCA B OTHOLIEHWY KaIMTa/IOBIIO-
JKEHUIT JI0 BCTYIUIEHUA TAaKOTO USBATUA B CUITY, 3
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33 WTO: Russia — Measures Concerning Traffic in Transit. Panel Report. Adopted 5 April 2019. § 7.139. URL: https://www.wto.
org/english/tratop_e/dispu_e/cases_e/ds512_e.htm (accessed 30.10.2021). TpeTelickas rpynna ykasana Ha HEO6XOAUMOCTb
YCTaHOBNEHNA CBA3M MeXOY MPUHATbIMKM Mepamn 1 oxpaHaembiM cTaTbent XXI TATT mHTepecom, Ha 3aWWTy KOTOPOro
Hanpa./eHbl Takve Mepbl (TO eCTb Mepbl, «KoTopble Poccra cuntaeT HE0OXOAUMbBIMM ANA 3aLUMTbI CYLLECTBEHHBIX UHTEPECOB
cBoell 6e30mMacHOCTW»). [laHHbIi KpuTepuin paccmaTpuBanca TpeTercKon rpynmnoi Takke CKBO3b MPY3My MpUHLMMA
nobpocosecTtHocTU (§ 7.138.)

3 Tamxe.§7.139.

% Hanpumep, cm. Agreement between the Government of the Republic of India and the Government of the Republic of Mau-
ritius for the promotion and protection of investments. 1998. Art. 11. URL: https://dea.gov.in/sites/default/files/Mauritius.pdf
(accessed 30.10.2021).

% Hanpumep, ICSID: Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos S.A.
(Uruguay) v. Oriental Republic of Uruguay. Case No. ARB/10/7. Award of 8 July 2016. URL: https://www.italaw.com/cases/460
(accessed 30.10.2021); Ad Hoc NAFT A Arbitration under UNCITRAL Rules: Chemtura Corporation v. Government of Canada,
UNCITRAL (formerly Crompton Corporation v. Government of Canada). Award of 2 August 2010. URL: https://www.italaw.
com/sites/default/files/case-documents/ita0149_0.pdf (accessed 30.10.2021).

% The Comprehensive and Economic Trade Agreement, or CETA. 2016. Annex 8-A. URL: https://ec.europa.eu/trade/policy/
in-focus/ceta/ceta-chapter-by-chapter/ (accessed 30.10.2021).

% The China-Australia Free Trade Agreement (ChAFTA). 2015. Art. 9.11. URL: https://www.dfat.gov.au/sites/default/files/
chafta-chapter-9-investment.pdf (accessed 30.10.2021).
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VICKJTIOYEHMEM CTy4aeB, KOTAa M3bATUE HEoOXomu-
MO B LieJIsAX obecriedeHyst 000pOHBI, HAlMOHATbHO
6e30IacHOCTH, OOIIEeCTBEHHOTO IMOPSAAKA, OXPaHBI
OKpY>Kalollleil Cpefibl, 3aIiUThl HPAaBCTBEHHOCTU U
3T0POBbA HaceTeHNnI”.

Hekoropble [BYCTOpOHHME WMHBECTUIVIOHHbBIE
forosopsl PP fomyckaoT 1moHOe U3bATHE OT/EIb-
HBIX Mep TOCY[APCTB U3-10f AefiCTBYUA TaKUX JOro-
BopoB. Hanpumep, cornacho 1. 3 ct. 2 Cornamtesns
mexny IlpaButensctBom Poccuiickoit denepanun
u IIpaBurenscrBom Benrepckoit Pecrry6mvkm o no-
OLPEHMN U B3aMMHO 3alUTe KAIIUTATOBIOXEHNI
«HACTOsIIIlee COITIAllIeHNe He OyfieT IPerATCTBOBATD
npyMeHeHMIo 0601t 13 [Jlorosapusatomuxcs Cro-
POH Mep, HEOOXOAMMBIX /I obecredeHnss 060po-
HBI, HAIIIOHA/IbHOI 6€30I1aCHOCTH, 0OIeCTBEHHOTO
HOPAJKa, OXPaHbl OKPY’KAIOLIe! Cpebl, 3aIUThI
HPaBCTBEHHOCTY U 3[[0POBbSA HaceMeHA".

CrnepyeT TaxKe OTMETUTb UCK/IIOUEHME U3 JJIC-
KPUMMHAIMOHHBIX MeP B OJHOM U3 [IBYCTOPOHHUX
MHBeCTUIVIOHHBIX JorosopoB P®. CormacHo .
«c» 11. 2 IIpoToxona k [lorosopy Coro3sa CoBeTcKux
Coumanuctudeckux Pecniyormmk u ®epmepatnBHOI
Pecniyonviku TepmaHmMm O COEENICTBUM OCYIeCT-
BJIEHMIO ¥ B3aMMHOJ 3alljiTe KaIlMTaJIO0BIOXEHWI
«MepBl, IPYHMMaeMble B MHTEpecax 0OLIeCTBEHHO-
ro MopsAAKa 1 6€30IaCHOCTY, HPAaBCTBEHHOCTY WJIN
OXpaHbl 3[JOPOBbsA, He CUMTAOTCA [MCKPUMMHA-
IMIOHHble Mepamy»*'. Bmecte ¢ TeM 6O/BIIVMHCTBO
[IBYyCTOPOHHMX MHBECTULMOHHBIX loroBopoB PO nHe
IpeyCMaTpUBaIOT BO3MOXKHOCTY [I/ISl I0TOBApUBa-
IOLIMXCA TOCYAPCTB UCKIIOUNTD JiefiCTBIE IOI0XKe-

HUI1 JOTOBOPOB B TAKMX UCK/IIOUMTENbHbIX CIyYasX,
kak nmaugemus COVID-19.

[Ipu atoM, cormacHo m. 59 OOWUX NOAXOL0B
K 3aK/II0YEHUI0 MEXKIYHAapOJHBIX 0roBopos Poc-
cuiickoit Qefiepanuy 10 BOIpOCaM IHOOLIPeHM U
3aLUTHl MHBECTULINIA, IPUIOKEHHBIX K Permamen-
Ty, yTBepKieHHOMY IlocTanosnennem IlpaBurenn-
ctBa or 30.09.2016 Ne 992, monoxxeHus [OroBopa
He JIO/DKHBI IIPeNATCTBOBAaTb CTOPOHAM JOroBOpa
NpeonpuHUMAmy Ha HeOUCKPUMUHAUUOHHOI OCHO8e
Mepbl, HeOOXOfMIMbIe JIA 3aIUTBI XKVU3HU U 3[,0PO-
Bbsa moneii?. Bonee Toro, B cOOTBETCTBMM C 1. 63
TaKue Mepbl He MOTYT OBITb IIpeoMermom apoumpas-
HO020 pasbupamenvcmea B Clydae BOSHUKHOBEHMNA
CIIOPOB MEX]y MHBECTOPOM OJHOII CTOPOHBI JOTO-
BOpa 1 IPYToil cTOpoHOI gorosopa. CrefoBaTenn-
HO, JJAHHBIM aKTOM IIPEyCMOTPEHO U3bATHE MeED,
HallpaBIe€HHBIX HAa 3aLIUTY 3[0POBbA HaceleHus,
u3 cdepbl apOUTpaXHOro pasbuparenpcTBa. Tem
He MeHee, MTHBECTOPbI, KOTOPBIM IIPElOCTaB/IeH Ha-
LYIOHA/IbHBIII PE&XKUM, BIIpaBe OCIHOPUTD IPUHATHIE
Mepbl B IOPAJIKE, IPEyCMOTPEHHOM JI/ISl TPaK/laH
COOTBETCTBYIOIIErO TOCYAapCTBa (II0OCPeICcTBOM 00-
pallleHns B aMIHICTPATUBHbIE U CyeOHbIe Opra-
HBI).

4.3. HeguckpuMuHanus

«Hepuckpumnuanus» sBiseTcss 00001IeHHON
KaTeropueil, KOTopas pacKpbIBaeTCs MOCPEICTBOM
Pa3NMYHBIX MIPUHIMUIIOB, 3aKPEIUIEHHBIX B MEX/Y-
HApOJHBIX JOTOBOPAX M B HAI[VIOHA/IBHOM 3aKOHO-
JarenbcTBe®,

% CornaweHvie mexgy Mpasutenbcteom Poccuiickon Oepepaumm v Mpasutenbcteom Koponesctaa LUsewun o noowpeHnm
1 B3aMIMHOW 3aL4MTe KanuTtanosnoxeHun ot 19 anpena 1995 r. CnpasoyHo-npasosas cucmema KoHcynemanmlTmoc. Joctyn:
http://www.consultant.ru/document/cons_doc_LAW_126441/ (gata obpatieHus: 30.10.2021); AHanornyHoe nosioxeHvie
3akpenneHo B n. 3 cT. 3 Cornawenua mexpay Poccuiickon ®epepauuein n focyaapcteom KyBelnT 0 NooLpeHn 1 B3aviMHON
3aLMTe KanuTanoBnoXeHu ot 21 HosbpaA 1994 r. CnpasoyHo-npasosas cucmema KoHcynsmanmiTmioc. Joctyn http://www.
consultant.ru/document/cons_doc_LAW_128818/ (nata obpaiyeHus: 30.10.2021).

40 Cornawenve mexay Npasutenbcteom Poccuinckon ®epepaumm n MpaButenbcTBoM BeHrepckoii Pecny6nvkim o nooLpeHnm
1 B3aUMHOI 3aLUyTe KanuTanoBnoXeHni ot 6 MapTa 1995 r. — CnpagouHo-npasosas cucmema [apaHm. Joctyn: https://base.
garant.ru/2540927/ (nata obpatieHus: 30.10.2021).AHanormyHoe nonoxeHue 3akpernneHo B n. 3 ct. 3 CornalleHrs Mexay
MpasuTtenbctBom Poccuiickonn ®Oepepaunmn n MpasutenbctBom Pecny6nukn MHaMA o noowpeHun 1 B3auMHON 3alyute
KanuTanoBnoxeHui ot 23.12.1994 (npekpatuno peicteme 27.04.2017). DocTyn:https://www.economy.gov.ru/material/file/8
4586d6df15983b84d1d2c0c5febeb3b/India_1994_ru.pdf (nata o6paiieHus: 30.10.2021).

4 NoroBop Coto3a Cosetckux Coumanuctuyeckux Pecrnybnuk n ®OepepatusHoi Pecnybnuku lepmaHun o copeincTsum
OCYLLECTBNEHNIO 1 B3aUMHOW 3aLLyTe KanuTaioBioxeHui (BmecTe ¢ Mpotokonom) ot 13 uioHa 1989 r. CnpasouHo-npasosas
cucmema KoHcynemaumllmoc. Joctyn: http://www.consultant.ru/document/cons_doc_LAW_131322/f (gata obpalieHus:
30.10.2021).

42 TMocTaHoBneHue MpaButenbcTBa PO o130 ceHTA6pA 2016 1. N2 992 «O 3aKtoueHUN MeXXAyHapOAHbIX 4OroBopoB Poccuinckor
Qepepauuny Mo BOMPOCaM MOOLUPEHUA U 3alUUTbl MHBECTULMIA» (BMecTe C «PernamMeHToOM 3aK/ioueHUsi MeXayHapOaHbIX
porosopos Poccuiickort Oepepauym No BONpOcaM MOOLWPEHUA 1 3aluTbl UHBECTMLMIA»). CnpagoyHo-npasosas cucmema
KorcynemanmlTmoc. foctyn: http://www.consultant.ru/document/cons_doc_LAW_205559/ (gnata o6paiyeHus: 30.10.2021).
4 Hanpumep, «cnpasednuseili u pasHonpagHelt pexum» B n. 1 cT. 10 JoroBopa K SHepretudyeckon Xaptum 2004 r; cT. 3
CornaweHusa mexgy MNpasutenbctBom Poccuinckont ®epepauunm v Mpasutenscteom flocyaapctaa ManectnHa o noowpeHnn 1
B3aVIMHOW 3aLLMTe KanuTanoBaoXeHUi oT 11 HoAbps 2016 r.; «nosiHasA 3awuma u 6e3onacHocmo» B CT. 2 CornalueHns Mexay
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B INax PO ycnoBue «o HeaMCKpUMUHALIMN»
HepeIKO [IOTONHACTCA yKa3aHNeM Ha TO, YTO IpK
3TOM PEXNUM JIO/DKEH ObITb He MeHee O/1aromnpusr-
HbIM, 4eM TOT, KOTOPbIil IPeJOCTaB/IACTCA:

- «KaIlUTAJIOBIOKEHMAM COOCTBEHHBIX UH-
BECTOPOB» (HAL[MOHA/IBHBII PEXUM)*;

- «KaIlUTAJIOBIOKEHMAM COOCTBEHHBIX UH-
BECTOPOB W/IM JIIOOTO TPEThEro rocyaapcTaa» (Ha-
IIVIOHAJIBHBII PEXXIM 1 PEXUM Hanborplero 61aro-
HPUATCTBOBaHMA)";

- «KaIlUTAJIOBIOKEHMAM COOCTBEHHBIX UH-
BECTOPOB M/IN TI0OOTO TPETbEro rocyAapcTBa B 3a-
BJICMMOCTH OT TOTO, KaKoil 13 HUX AB/AeTCA Ooee
6/1aronpuATHBIM» .

B immreparype ykasbiBaeTcsA, 4TO B KOHTEK-
CTe NpPUHATHUA Mep pearrpoBaHMA TOCYAApCTB Ha
COVID-19 Bonpoc Hanuuusa AUCKPUMMHALUY TIO
OTHOUIEHNI0 K MHOCTPAHHBIM MHBECTOPAM MOXeET
BO3HMKHYTb BBUJY YCTAaHOBJICHUSA HEKOTOPBIMM
Pa3BMBAIOLIMMICSA CTPAaHAMI HAJIOTOBBIX OTCPOYEK
Y YCTYIIOK C Lie/IbI0 YCTPAHEHN S HeraTYBHBIX 9KOHO-
MIYEeCKMX IOC/IeACTBUII Kpu3uca. Takme feiicTBUA
MOTYT HapyIIMTb IPUHLUII HeAUCKPUMVHALVIN,
€C/M Ha/IOrOBble Mepbl IPUMEHAITCA TaKUM 00-
pa3oM, 4TOObI COOCTBEHHbIE TPaKaHe OKa3asNcCh
B 00J1ee BBITOJHOM IIOJIO>KEHNY, YeM MHOCTPAHHbIE
VHBECTOPBI, a)Ke eC/V TaKue Mephl ABJIAIOTCA BbI-
Hy>XzieHHbIMY [Hagemann 2021:57-58].

TpeboBanue 1Mo cOOMIONEHNIO TPUHIMIIA He-
IVICKPMMVHALMY  SABIACTCA BBIIOTHEHHBIM IIpU-
MeHutenbHo K curyanuu ¢ COVID-19, B cnyuae
ecmM TakKasd NUCKPYMMHAIMA OCYIIeCTBILANACH I10
KPUTEPUIO PacIpOCTpaHeHys 3aboieBanus (Hampu-
Mep, OTPaHIYEeHVS [0 OTHOIIECHNIO K MHBECTUIIMAM
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COVID-19 U MEXKAYHAPOOHOE MPABO:
CMELMAJIbHBIE BOMPOCHI

BBEJEHWE. B dexa6pe 2019 e. 6 . Yxanv (Kumati)
6vina 3apeucmpuposana 6CNviuka UH@eKyul Ko-
ponasupyca (SARS-CoV-2), nepedasaemoii 8030yui-
HO-KanenvHoIM nymem. B cepedure sausaps eupyc
6vin o6Hapywen 6 Taunande u HAnonuu; 6 mapme
ueHmp naxoemuu nepemecmusncs 6 Eepony, 6 Ha-
uase anpess HA Nepeoe Meco No HUCTY 3apaxceHuil
svinu CIIA. [lns 60pvbui ¢ 8upycom mHoeue 20cy-
dapcmea esesniu upe3sviuaiiHbie Mepbl, BKIOUAIOULUE
JIOKOAYH, Mpe6o8aHUs COUUANLHOL OUCMAHUUL,
maccosoe mecmuposarue u np. Ilanoemus noemu-
ANA HA 6Ce chepbl 00ULeCNBEHHOL HUHU, 6 MOM
ulcsie HA MeXOYHAPOOHbLe OMHOUEHUST U MeNOYHA-
pooHoe npaso. [laHHas cmamovs npooonxaem cma-
moto « COVID-19 u mexioyHapooHoe npaso: ooujue
80MPOCHL».

MATEPUMAJIbI I METO[DbI. B cmamve aHa-
JIUSUPYeMCS Peakyusi HA NAHOEMUI CO CHIOPOHDL
20¢y0apcme, opeanu3auuli u 0OKMpPUHbL MeIOyHA-
POOHO20 Npasa; paccMampusaromcs crneyuanvHole
MeNOYHAPOOHO-NPABOBbLE BONPOCHL NAHOEMULL: TIU-
AHUe naHdemuu Ha npaea uenosexa, npaso BTO,
UHBECTULUOHHOE NPABO U M.0.; KOHCMAMUPYIOm-
A1 NPobIeMbl NPAB06020 PeyNUPOBAHUS 6 CBA3U C
nauoemueti U ONpedenAOMCA NYMU UX PeUdeHUs.
IIpeomemom ananusza A6/AMCT MAMePUAbL UHO-
CMpaHHOIL pUOUHeckoli npeccol, npexoe 6cezo, No-
cmol U cmamvu 6 uHmepHeme. I[IoMumo OaHHvIX
HAYKU MeH0yHAPOOHO20 NPAsd, UCNONb3YOMCA HA-
YyuHbvle Kamezopu PunocoPul, SKOHOMUKYU U NOTU-
mMosnoeu.

PE3YJ/IBTATBI MICCIIEJOBAHMWA. Peazupys na
namoemuro, mMHozue 20Cy0apcmea 3aKpulau 2paHu-
Ul 07151 60304 UHOCMPAHUE8 U Bble30a cOOCHBeH-
HbIX 2PANOAH; 3aKPbLIU NOPMbL O UHOCHIPAHHBIX
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cy008, 3anpemunu 8vicadky U cMeHy KOMAHObL UmU
86enu 00513amesnvHoe MeCMUpPosarue U KApaHmuH;
npekpamusy asuacoobujeHue U 02paHuUUnU IKc-
nopm papmavesmuteckux UHepeoueHmos; cpeou
npouezo, MU Mepvl 3AMPOHYIU UHOCHIPAHHBIX
uneecmopos. Ilandemuss maxkxe obocmpuna 6o-
npocvl Mop2o6aY OUKUMU HUBOMHbIMU, Kubep-
6ezonacHocmu U coOMOOeHUS  MeHOYHAPOOHO020
2YMAHUMAPHO20 Npasa. 3axkpuvimue panuy, u nop-
1Moevle 02PAHUYEHUS 6bI36ANU KPUMUKY, 8 MOM
Ylcie o CCoLIKOLL HA HapyuieHue MexOyHapooHbvlx
MeOUKO-CAHUMAPHBIX NPABUN, MOPCK020 Npasa,
npasa Gexerues u npasa npas uenosexd. Peak-
WU HA OomcmynjieHus om 00a3amenvcms 6 ce-
pe uHeecmuyuoHHozo npasa u npasa BTO 6vina
6onee COepHAHHOL; MHO2Ue ABMOpPa OMMemunu
NpABoMePHOCHb COOMBEMCIMBYIOUUX OelicBull ¢
ocyoapcme.

OBCYJKIEHUE U BBIBOIDI. Ilanoemus 3Ha-
MeHyem meKmoHuuecKue nepemeHbl: TUKBUOAUUIO
ycmapesudeti modenu 2ocyoapcmea Hosoeo epemenu
U nepexood K HO80U NOIUMUKO-NPAB0BOL napadue-
me. Bo-nepsvix, peuv udem o6 usmeHneHuu npeome-
ma obujecmeentozo dozosopa. I066cosckas modenv
0aHHoz20 002080pa npeononazaem nooUUHeHue Cy-
sepery 6 0OMeH Ha eapaHmuu npas, a maxxie He-
NPUKOCHOBEHHOCHb YACMHOLL HUSHU; HOBAS MOOEb
npeononazaem ceéepmviéaHue IMUX 2apaHmuii u
8037101eHUe HA CYyBepeHa eOUHCIMBeHHOU 0053aH-
Hocmu — 3ausumot 6uUon02u4eckoti (2071011) HU3HU,
umo, 6 c6010 ouepedv, 03HA4AeN HeOZPAHUUEHHOe
npaso Ha emeuiamesnvcmeo. Bo-emopuix, nanoemus
ABACMCA HOHOM 0N nepepacnpedesieHus 6/1acm-
HbIX NOTHOMOYULL MeHOY 20CY0apcmeamu, mexnoy-
HAPOOHLIMU  0PeAHUZAUUAMU, KOPHOPAUUAMU U
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cpedcmeamu  MAaccosoil UHMOPMAuUL; PA3MbIEas
epanuyy mexncoy NOAUMUKOL U IKCNepmu3oil, oHa
cnocobcmeyem aHOHUMUBAUUU  B7IACMU, UCKTIIO-
udem NOIUMUUECKY10 OUCKYCCUI0 U CHUMAem mpe-
6osariue 06usecmeeHH020 KOHMPOns. B-mpemvux,
namoemusi paoukanvHo MeHsiem Mmemoovl ynpas-
JIeHUS: N00 Npedsiozom 00uleti y2po3vt 20Cy0apcneo
écmynaem 8 NPAMOLl KOHMAKM C 2paro0anamu,
npeononazarvusuii NOCMosHHoe criexeHue, nposep-
KU U 02PAHUMEHUS; MOOYC 2Pai0aHcmea 6 ces3u ¢
amum npednonazaem NOCMOSHHYIL CIPAX, coena-
cue Ha MeOUYUHCKUE MAHUNYSTUUU U OMKA3 OM He-
CAHKUUOHUPOBAHHOL AKMUBHOCHIU.

KITIOYEBBIE CJIOBA: COVID-19, mexoyHapoo-
Hoe Npaso, Mexc0yHapoOHbvle OPeAHUIAUUL, MeHOY-
HAPOOHO-NPABOBAST  OMBEMCINBEHHOCY, — NPABA
uesn06exa, Mei0yHapooHoe IKOHOMUUECKoe Npaso,
MeNOYHAPOOHOe cyMAHUMApHoe NPaso

I OTUTUPOBAHMA: Toncreix BJIL H. 2022.
COVID-19 u MexxayHapopHOe IIpaBo: CIelasb-
Hble BOIPOCBL. — MOCKOBCKULL HYPHAT MeNOYHA-
poonozo npasa. Nel. C. 128-142. DOI: https://doi.
org/10.24833/0869-0049-2022-1-128-142
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COVID-19 AND INTERNATIONAL LAW:

SPECIAL ISSUES

INTRODUCTION. In December 2019, an outbreak of
coronavirus infection (SARS-CoV-2) transmitted by air-
borne droplets was recorded in Wuhan, China. In mid-
January, the virus was detected in Thailand and Japan;
in March, the center of the pandemic moved to Europe; in
early April, the United States came out on top in terms of
the number of infections. To combat the virus, many
states have introduced emergency measures, including
lockdowns, social distance requirements, mass testing,
etc. The pandemic has affected all spheres of public life,
including international relations and international law.
This article continues the article “COVID-19 and Inter-
national Law: General Issues”.

MATERIALS AND METHODS. The article analyzes
the response to the pandemic on the part of states, or-
ganizations and the doctrine of international law; exam-
ines special international legal aspects of the pandemic:
impact of the pandemic on human rights, WTO law, in-
ternational investment law, and etc. The problems of legal
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regulation in connection with the pandemic are defined
and the ways of their solution are determined. The sub-
ject of analysis is the materials of foreign legal press, first
of all, posts and articles on the Internet. In addition to the
data of international law, scientific categories of philoso-
phy, economics and political science are used.

RESEARCH RESULTS. In response to the pandemic,
many states have closed their borders to the entry of for-
eigners and the exit of their own citizens; have closed
their ports to foreign ships, banned disembarkation and
change of crew, or introduced mandatory testing and
quarantine; have suspended flights and restricted the ex-
port of pharmaceutical ingredients; inter alia, these
measures affected foreign investors. The pandemic has
also exacerbated problems of wildlife trade, cybersecurity
and compliance with international humanitarian law.
Border closures and port restrictions have drawn criti-
cism, including citing violations of International Health
Regulations, the law of the sea, refugee law and human
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rights law. Responses to derogations from investment and
WTO obligations have been more restrained; many au-
thors noted the legitimacy of the respective actions of
states.

DISCUSSION AND CONCLUSIONS. In fact, the
pandemic marks tectonic changes: the elimination of the
outdated political model of the Modern Times and tran-
sition to a new political and legal paradigm. First, it is
about changing the subject of the social contract. The
Hobbesian model of this contract implies obedience to the
sovereign in exchange for guarantees of rights, as well as
inviolability of private life; the new model presupposes the
abolition of these guarantees and the imposition on the
sovereign of the only obligation - the protection of bio-
logical (bare) life, which, in turn, means an unlimited
right to intervene. Second, the pandemic is the backdrop
for the redistribution of power between states, interna-
tional organizations, corporations and media; by blur-
ring the line between politics and expertise, it contributes
to the anonymization of power, excludes political discus-

1. Beenenue.

mekabpe 2019 r. B . Yxaub (Kurait) 6pi1a

3aperucTpMpoBaHa BCIIBINIKA MH(EKINN

Koponasupyca (SARS-CoV-2), nepenaBa-
eMoll BO3JYLIHO-KallelbHbIM IyTeM. B cepenune
AHBapA BUpYC 6bU1 06HapyxeH B Tanmanpge un fmo-
HJM; B MapTe LeHTp IaH/ieMun iepeMectuscs B Es-
pomy; B Hadasne anpend — B CIITA. 30 auBapsa 2020 r.
BO3 o6baBnia ype3BbIYAIHYIO CUTYaLUIO B 007Ia-
CTM OOILIECTBEHHOTO 3/IpaBOOXPAHEHMs, VIMEIOLIYIO
MeX/yHapofHoe 3HadeHue. Ina 60pbObI ¢ BUpycoM
MHOTMe€ TOCY[JApCTBa BBE/M 4YpPe3BblYaliHble MEpBI.
lanHasa cratba mpopomxaer cratbio «COVID-19
U MeX/YHapoOJHOe TpaBo: obuiye Bornpocs» [Torn-
cThix 2021]; B Hell paccMaTpyBaeTCs BIVSHUE MaH-
fleMUY Ha OTJe/IbHble OTPACIM M MHCTUTYTHI MeX-
JlYHapOJIHOTO IIpaBa.

2. CBoOoOfa nepeaBIKeH M.

Pearmpyﬂ Ha IaHIEMNIO, MHOIME€ TOCyAapCTBa
3aKpbUIM TpaHMIIbI 171 Bbe3ja MHOCTPAHLIEB M BbI-

sion and removes the requirement of public control.
Third, the pandemic radically changes management
methods: under the pretext of a common threat, the state
enters into direct contact with citizens, involving constant
monitoring, verification and restrictions; the new mode
of citizenship in this regard implies constant fear, consent
to medical manipulations and refusal from unauthor-
ized activity.

KEYWORDS: COVID-19, international law, interna-
tional organizations, international legal responsibility,
human rights, international economic law, international
humanitarian law
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e37a COOCTBEHHBIX TI'paXJaH; HEKOTOpbIe 3aIpe-
TUIM Bbe3J| He TOIbKO MHOCTPAaHLEB, HO U CBOMX
rpaxjaH: Tak, CamMoa 3alpeTuIo Bbe3J, BOCbMU
CBOMX IpakfiaH, a VMHama — Bbesf Bcex /ull, B TOM
qycie MHAUILEB. B yc/loBMAX mpeppiBaHMA aBMa-
COOOIIeHNIT MHOTVIEe He CMOITIM BOCIIO/Nb30BAThCA
IIPaBOM BEPHYTbCA B CBOI CTpaHy. KoHcTpykimsA
cT. 12 (4) IlaxkTa O rpaXkAaHCKUX U TTOMUTUIECKUX
npasax («HMkTo He MO>KeT OBITb IPOU3BOIBHO /-
IIIeH ITPaBa Ha Bbe3[ B CBOI0 COOCTBEHHYIO CTPaHY»)
IPeAIIONaraet, YTo 3TO IPABO He MOXKET OBITD TOf-
BEPrHYTO OTPaHMYEHMAM, YKa3aHHBIM B cT. 12 (3)".
Cr. 4 (1), ogHaKo, JOMYCKaeT €ro orpaHNYeHNe BO
BpeMs YPEe3BbIYAIHOTO IIONIOKEHNA IPY YCIOBUM
yBemomneHus Apyrux rocypapcrs’. Cr. 3 (2) Ilpo-
TOKO/a Ne 4 Kk EBpOI€eiicKoil KOHBEHIIUY 3aKPEIUIAeT
IPaBO BbE3/a Y€I0BEKA TOJbKO Ha «TEPPUTOPUIO
rOCyflapCTBa, TPaKlaHMHOM KOTOPOTO OH ABJIA€T-
can.

B 3amevannnu obmjero nopsigka Ne 27 Kommrer
0 IpaBaM Ye/loBeKa yKasas, 4TO MOHATHE «CO0-
CTBEHHas CTpaHa» LIMpe TMOHATHUA «CTPaHBI TpaxK-
JAHCTBa»: OHO He OTPaHMYMBAETCA I'PAKJAHCTBOM

' Martha R, Bailey S. The right to enter his or her own country. — EJIL Talk! June 23, 2020. URL: https://www.ejiltalk.org/the-

right-to-enter-his-or-her-own-country (accessed 27.04.2021).

2 06 otctynneHusx ot [NakTta 3asBunu Apmenus, Ynnu, Konymbus, SkBagop, CanbBagop, ctoHnda, dduonus, Mpysus,
lBatemana, Knprusus, Nlateua, Hamnbusa, Maparsaii, Monaasus, ManectuHa, Mepy, PymbiHnA, CaH-MapuHo, [loMuHnKaHcKas

pecnybnuka, ApreHTrHa, CeHeran n TavnaHg,.
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B (OpPMa/TbHOM 3HAYeHUV, HO PACIpPOCTpPaHAETCH,
KaK MUHMMYM, Ha JIML, KOTOpble B CUIY OCOOBIX
CBsA3€I1 C pacCMaTPUBAEMOII CTPAHOI He MOTYT pac-
CMaTpMBATbhCA B KadecTBE MHOCTPAHLEB; B TaKOM
HOJIO)KEHNM MOTYT HaXOAMTbCA, HAIpuUMep, TpaxK-
flaHe CTPaHBI, KOTOpble OBUIM JIMIIEHBI B HEil CBO-
€ro TPaXJAaHCTBA B HapyLIEHUE MEX[YHapOJHOTO
IpaBa, WM JINLA, Ybs CTPaHA IPAKJAHCTBA Oblla
BK/IIOYEHA B JIPyroe HalMOHa/IbHOE 0Opa3oBaHMe
WIN TIepefjaHa eMy, OfHAKO B IOJTyYeHUM IPaK/jaH-
CTBa 3TOr0 0OpasoOBaHMA MM OTKasbIBaeTCs (Imap.
20). ITpuHiMn 3ampera IPOU3BONBHOCTY «TapaH-
TUPYeT, YTO Ja’Ke BMEILIATe/lTbCTBO, IPENYCMOTPEH-
HOE 3aKOHOJIaTe/IbCTBOM, JO/DKHO COOTBETCTBOBATD
HOJIOXKEHVIAM, LielAM U 3afiadaM [lakTa u JO/mKHO,
B M0OOOM C/ydae, ABIATbCA PA3yMHBIM B COOTBET-
CTBYIOIIVX KOHKPETHBIX 00CTOATENbCTBAX» (Iap.
21). OTOT IPUHLMII, TaKUM 00pa3oM, MOXeT OBITb
IPMBA3aH K HPVMHIUITY IPOIOPLVIOHATLHOCTU: BO
Bbe3/ie He MOXKeT ObITh OTKa3aHO, €C/IM CYLIeCTBYIOT
MeHee XeCTKIIe a/IbTePHATVBbI (KapaHTUH, TeCTHPO-
BaHue 1 Ip.).

3aKppITHe TPaHUI] BbI3BA/IIO KPUTUKY. ABTOPU-
TETHbIN >XypHan Lancet oTpearmpoBaj CTaTbeil, B
KOTOpPOIl 16 MeNVKOB 3aABUIN, YTO 3aKpbITHE I'pa-
HIL, HapywaeT cT. 3 MexXayHapogHbIX MeJMKO-ca-
Hurapueix npasun (MMCII), tpebyrouyto yBaxe-
HMS TIPaB 4YeloBeKa ¥ CT. 43, TpeOyolyo, 9To6b!
JIOTIONHNUTE/IbHBIE Mepbl ObIIM OCHOBAHbI Ha HAy4-
HbIX JAHHBIX, @ He Ha IPVMHIUIIE IPEfOCTOPOXKHO-
CTM; OHO TaK>Ke He COOTBETCTBYeT PeKOMEHJAIMAM
BO3 u nmpunuuny nponopuyoHaabHocTu. CraTu-
CTHMKa CBUIETE/NbCTBYET, YTO 3aKPbITVE I'PAHNI] He
B/IMSIET Ha YpOBeHb 3a0o/eBaHus, HO, HA0OOPOT,
3aTPy[HAET JOCTaBKy NPOAYKTOB, pabOTy OpraHOB
3[paBOOXpaHeHMsA M Ip.’. AHaJOTMYHAA HO3NUIVA
Obta omy6nukoBaHa B KypHanme Science [Mason
Meier, Habibi, Young 2020]. HexoTopble aBTOpBI, Of1-
HAKO, 3asIBI/IN, YTO KPUTepUN CT. 43 6b1711 cobofe-

HBI, T.K. CYII[eCTBOBa/Ia HEOOXOAMMOCTD I7106aTbHO
3alIMTBI 3[0POBbA 1 0becIedeHNs SKOHOMIIECKO
CTabWIBHOCTH; COITIACHO CT. 2 Mepbl JJO/DKHBI COOT-
BETCTBOBATb puckaM. Kpome Toro, camm rocymap-
CTBa pacCMaTPUBA/IN 3aKPBITHE TPAHNL] KaK IIPaBO-
MepHOe; yxe K cepenyne despasst 2020 1. aTa Mepa
Obl1a BBefieHa B 50 ctpanax?; B Mae 2020 . Bcemup-
Has TYPUCTCKas OpraHM3alysA cooOInIa, 4To BCe
OCHOBHBIE TYPUCTUYECKME HAIPABICHVA MMEIOT
OTpaHMYEHNSA Ha Iy TeLIeCTBIA’.

3. IlopToBbie orpaHmYeHNA.

[Tocne oODABNIEHNA NAHAEMMU MHOIME TOCY-
IApCTBA 3aKPbUIN NOPTHI /1A MHOCTPAHHBIX CYHOB,
3alpeTUIN BBICAIKY U CMEHY KOMaHJbI VIV BBE/IN
06s3aTe/IbHOE TECTUPOBAHNE Y KAPAHTVH; MHOIZA
3TU Mepbl PACIPOCTPAHANICH JIMIIb Ha CY/ja CTPAH C
BBICOKUM YpOBHeM 3apakeHus°. Manbra u Vramms
06BABIIIN, YTO UX OPTHI He ABJIAIOTCA 6€30MaCHBIM
MecToM. PpaHINA TakxKe 3aKpblIa CBOY IIOPTHI (Mc-
K/II04eHue ObIIO CLIe/IaHo /ISl CYHOB, Ha OOPTY KOTO-
PBIX Haxo#sATCs criaceHHble B Mope)’. Illupokuii pe-
30HAHC BBI3BA/Ia CUTYaLVs C KPYU3HBIM JIAlTHEPOM
Diamond Princess, Ha 60pTy KOTOPOrO HaXOAMUIOCH
3711 yenoBek: 5 (eBpass SAIMOHCKUE BIACTY HOMe-
CTU/IM CYITHO HA KAPaHTHH B OPTy Vlokorambi, mo-
CJIe TOTO KaK 0OHapy>Kim 3apakeHne 20 maccaxu-
POB; Yepe3 HEKOTOpOe BpeMs UMC/IO 3apaKeHHBIX
BoIpocnno fo 700; ABctpamms, Tonkonr, Kanaga u
Jip. HaYa/IM 9BaKyalMio CBOMX I'PAXKJaH; MOC/IeNHIE
IACCXUPBI TOKUHYMM CYAHO 1 Mapra. TOT CIIy-
qajl BBI3Ba COMHeHMs B 3 deKTUBHOCTM KapaH-
TUHA, KOTOPbIl (aKTMYECKV MPeBpPaTUI CyJHO B
TUTAHTCKWI MHKY6aTOp BMpYca. 3aKpbITHE IOPTOB
HETaTUBHO IIOB/IMAIO Ha MOPAKOB, IIOJIMM/IIOHA
KOTOPBIX He CMOIJIV IIOTyYUTh OLEPaTUBHYIO MeIu-
IMHCKYIO TIOMOIb, IPOJ/INTh KOHTPAKThI U OBUIN
BBIHYK/IEHBI OCTaTbCsl B MOpe (OOJbIINHCTBO — U3
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* Habibi R. [et al.]. Do not violate the International Health Regulations during the COVID-19 outbreak. — The Lancet. February
13, 2020. URL: https://www.thelancet.com/journals/lancet/article/PlIS0140-6736(20)30373-1/fulltext (accessed 27.04.2021).

4 Foster C. Justified Border Closures do not violate the International Health Regulations 2005. — EJIL Talk! June 11, 2020.
URL: https://www.ejiltalk.org/justified-border-closures-do-not-violate-the-international-health-regulations-2005 (accessed
27.04.2021).

> World tourism remains at a standstill as 100% of countries impose restrictions on travel. - UNWTO. May 11, 2020. URL:
https://www.unwto.org/news/covid-19-world-tourism-remains-at-a-standstill-as-100-of-countries-impose-restrictions-on-
travel (accessed 27.04.2021).

6 COVID-19 Global Port Restrictions Map. URL: https://www.wilhelmsen.com/ships-agency/campaigns/coronavirus/corona-
virus-map (accessed 27.04.2021). Mo cocToaHMIO Ha KOHel, MapTa 2021 r. TakMe orpaHUYeHns NogaepKmeanucb boHalnpe,
TpuHunaap v Tobaro, lanaHoi, ApreHTHOM, BbeTHamom, Dupkun n Banyary.

7 Décret n® 2020-370 du 30 mars 2020 complétant le décret n° 2020-293 du 23 mars 2020 prescrivant les mesures générales
nécessaires pour faire face a I'épidémie de covid-19 dans le cadre de I'état d'urgence sanitaire. URL: https://www.legifrance.
gouv.fr/jorf/id/JORFTEXT000041768187 (accessed 27.04.2021).
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Oumnnuy, Ykpaunsl, Poccun, Mupun n Knras).
Tocymapcta ygobnoro dara (JInbepus, Manbra un
Zip.) IIPOSABVIN MOJIHYIO TACCHBHOCTD B OTHOLICHNUM
UX pemarpuanyy. MeXgyHapopgHas OpraHu3anyisA
TpyAa 1 MpodCoo3bl BBICKa3amu 03ab0YeHHOCTD
3TON TpOo6/IeMOit®; TOKTpMHA OTMeTU/IA Psif Hapy-
IIeHWit’.

HeticTBuTeNnBHO, CT. 25 (2) KoHBeH1MM 110 MOp-
cKkoMy mpaBy 1982 r. paspelnaeT 3aKpbITie IIOPTOB;
cT. 94 u cT. 98, 0OHAKO, BO3/IAralOT Ha TOCYLAPCTBO
¢dnmara o6s3arenpcTBa IO 3aIUTE YeTIOBEYECKON
XM3HYM Ha Mope (XoTs 1 chOpPMYIMpOBaHHBIE B
obuem Buge). Ctr. 2 MMCII ycraHaBamBaet, 4To
Mepbl OXPaHbI 3J0POBbA He IO/DKHbI CO3/]aBaTh «U3-
JIMIIHKUX OPEeNATCTBUI U1 MeX/YHAPOIHBIX Ilepe-
BO30K U TOPrOB/M»; CT. 28.1-2 — 4TO IIpM yCIOBUU
cobmofieHNs CT. 43 (ZOIOMTHNTE/IbHBIE MePBI) CYLHY
He MOXKET OBITb 3aIPeIeHO 3aXOANUTb B IIOPT; €CIIN
HOPT He 000PY/IOBaH [/ MEJUIVHCKUX Mep, CYIHY
MOXKeT OBITb IIPEeJIOKEHO IPOC/IefOBaTh B O/IVDKaii-
LM NOAXOAALINMI MOPT; He JIONYCKAeTCA OTKa3 B
CBOOOJHOIT IIpaKTyKe (BBICA[KA, BBITPY3Ka, 3aIIpaB-
Ka U TIp.); TOCYAApCTBA, OfHAKO, MOTYT 00yCTIOBUTD
ee MHCIIeK1ell, AesnHeK1yert 1 1p.

Cr. 2 CraryTa 0 MeXIYHapOJHOM PeXJMe MOp-
ckux moproB (KomBenims 1923 r.) sakpemser
IPVHINIIBI HAI[VIOHATILHOTO PeXXMMa 1 Hauboblie-
ro 6/1aronprATCTBOBAHNUSA B OTHOIIEHH CBOOOHOI
npakTvKy. I[IpMHINMO HemMCKPUMMHALIMY B YacTH
IPOXOJa Yepe3 TeppUTOPUATbHOE MOpPe 3aKpeIUieH
B cT. 24 (1b) KouBenuuu 1982 r., Kousenmnuu mo
00671er4eHII0 MeXXIYHapOIHOTO MOPCKOTO CYHAOXOf-
ctBa 1965 1. (cT. 4.7 [Ipunoxenns) u ct. 42 MMCIL.
Cr. 98 Kousenunu 1982 r. 0643bIBaeT crrocoOcTBO-
BaTh OPTaHN3aIMIU OMCKOBO-CIIACATE/IbHOM CITyK-
Obl, CT. 18 paspelnaeT OCTAHOBKY B TePPUTOPUAID-
HOM MOpe, eC/i 3TO HeoOXOAMMO M/iA OKasaHMA
nomoty nopaM. Cr. 28 (6) MMCII ycranaBnuBaer,
YTO HECMOTPS HAa OTPAaHMYEHMA, KAIUTAaH MOXET
IPVMHATD Ype3BbIYaliHble MepBl, Tpebyommuecs A
obecriedeHns 310pOBbs U 6€30MACHOCTI TACCAKN-
poB. Curyaumsa OefcTBUA IpeKpallaercs, KOrza
JIIOZV OKa3bIBAIOTCA B 6€30IIaCHOM MecTe; rOCyAap-
CTBa JJO/DKHBI YKa3aTb €T0 U JOCTABUTb TYia JIIOfel
KaK MOXXHO CKOpee (ct. 3.11.6, 3.1.9, 4.8.5 Kousen-

LM TI0 TIOMCKY U criacaHuio Ha Mope 1979 r. (CAP-
79)). IlpaBuno 2.5 KoHBeHIMu 0 Tpyzie B MOPCKOM
cypoxopctBe 2006 I. yCTaHaBIMBAeT, YTO MOPAKU
MMEIOT IIPaBO Ha PenaTpualuio, eCIu UX TPYyHAoBOii
JIOTOBOP MCTEK M/ 110 COOOpaXKeHMsIM 6e30I1acHO-
CTH; penaTpuaLio OpraHu3yeT CyfiOBIafienell, Ko-
TOPOTO KOHTPOJIMPYET TOCYapCTBO (rIara; fpyrue
rOCYJapCTBa JO/DKHBI eif CI0COOCTBOBATS. 8 anpens
2020 r. EBponerickas Kommccnsa npunsna Pykoso-
fiAIIye TIPaBUIa O 3all[UTe 3[0POBb, PenaTpualn
U TepeMelleHN) MOPAKOB, MACCaXMPOB U [PYTUX
ML Ha 60PTY CYHOB'’, IEHTPaIbHBIM ITYHKTOM KO-
TOPBIX AB/AETCA CO3/IaHNMe CeTU Ha3HAUYeHHBIX TI0p-
TOB, B KOTOPBIX JIOIIYCKAeTCsA BbICAZIKA ¥ CMEHa KO-
MaH/[[bl.

4. be>XxeH1IbI.

7 anpend 2020 I. HECKONIBKO BefoMCTB JTamun
npussm Jekper Ne 150, KOTOPBII yCTaHOBMIL, YTO B
Te4yeH)e YPe3BbIYaiiHOTO MONIOXKEHMA UTAIbAHCKME
HOPTBI HE MOTYT PacCMaTpyBAaThCA KaK Oe30macHoe
MecTo B cooTBeTcTBUM ¢ CAP-79 B yacTu ciy4aeB
CllacaHysA, OCYIECTBIEHHOIO Cy[aMu IOJ, MHO-
CTpaHHBIM (p/1aroM 3a IIpefiesIaMu IIOMCKOBO-CIIaca-
TeNbHOTO paiioHa Mranmun. OakTudecky, pedb UaeT
0 HeJIONYLIIeHUN castaways, T.e. MUTPAHTOB 1 Oe)KeH-
1I€B, CIIACEHHbIX HEUTA/IbAHCKMMMY CylaMH, TIPMHA/J-
NeXall¥MU  Pas/lIMYHbIM  HEIPABUTETbCTBEHHBIM
opraHmsanyAM. 3asB/leHHas Lelb JeKpera — W3-
OexxaHye HOBBIX BCIIBILIEK U JIOIOTHNUTEIbHON Ha-
TPYy3KM Ha CHUCTEMY 3[IpPaBOOXPAHEHM:, a TaKKe
3aIMTa >KM3HENl CaMMX MMIPAHTOB, KOTOpble He
NOJTy4aT afleKBaTHOI oMoy B VMramuu. Benen 3a
Wranmert ceou nopThl 3aKpbina Manbra. VTanpsan-
CKI€ BJIACTY IPMMEHM/IN [JAHHBII JeKpeT B allperie,
3a6710KMpOoBaB Bo3/ie CULVINY CIIAcaTeIbHOE CYJHO
Alan Kurdi, npunajiexxaiiee HeMeL[KOJ OpraHu3a-
vn See Eye, Ha 60pTy KOTOpPOro Haxommnuch 149
JMBUIICKMX O€)XKEHIIeB; OHM, OJHAKO, JOCTABIIV Ha
Oeper Tpex OeXeHIeB, HYXXJAIOLWIMXCSA B CPOYHOI
nomoty. [To3gHee 6exeHIIbI ObIIN TTepecakeHbl Ha
IIapOM JIs IPOXOXKAEHMA KapaHTHHA 1 TIOC/IeNyIo-
IIero pacrpefe/ieHNs MeX/y eBpOINeiiCKUMHU CTpa-
Hamu. B urone Vtamua paspemmia Beicagky B Cu-

& International Labour Organization: Treat seafarers with “dignity and respect” during COVID-19 crisis. March 31, 2020. URL:
https://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_740307/lang--en/index.htm;  https://www.itfglobal.org/
en/news/flag-states-must-protect-seafarers-and-passengers-health-during-coronavirus-crisis (accessed 27.04.2021).

° Galani S. Persons at Sea, International Law and COVID-19. — EJIL Talk! November 24, 2020. URL: https://www.ejiltalk.org/
persons-at-sea-international-law-and-covid-19 (accessed 27.04.2021).

1 European Commission: Mobility and Transport. URL: https://ec.europa.eu/transport/sites/transport/files/legislation/

€20203100.pdf (accessed 27.04.2021).
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iy 180 MUTPaHTOB, CraceHHBIX (PPaHIy3CKUM
cysHoMm Ocean Viking, mocne Toro kak Ha 6opTy
OBL/IN 3aPerUCTPUPOBAHBI IONBITKI CAMOYOUIICTB 1
OecriopsiKuL.

VTanpssHCKMIT IeKpeT OBUI IOfiBEPTHYT KPUTHUKE
IO PA/ly OCHOBAHMIA

1) Cornmacno crt. 19 (2g) Konenuuu o mop-
CKOMY ITpaBy yTp030it 6€30IIaCHOCTY ABJIACTCS «II0-
cafiKa WM BBICAJiKa T00OTO JIMIIA, BOIIPEKM TaMo-
KEHHBIM, (PUCKAJbHBIM, VMMUIPALVIOHHBIM WM
CAaHUTApPHBIM 3aKOHAM 1 IIpaBM/IaM HPUOPEKHOTO
TOCylapCTBa»; 3Ta HOPMa, OfJHAKO, He MOXKET NC-
K/II04aTh 00A3aHHOCTD IO CIIACAHUIO; KPOME TOro,
Heb3A YTBEPXK/aTb, YTO BCe OEXEHIbI CO3JAI0T
yrpo3y 6e30I1acHOCT.

2) Cormacio CAP-79 cnacaHme 3aKaHYMBa-
eTcsl, KOTJa JIMIO JOCTaB/IAIT B Oe30IacHoe Me-
cro (m. 1.3.2, 3.1.9 Ilpunoxenus)''. B orHomenun
OeXXeHIleB TaKXe MHeNCTBYeT 00s3aTelbCTBO MOMN-
refoulement (ct. 33 KonBeH11u o craryce 6exxeH1ieB
1951 1), KOTOPO€, BO3MOXKHO, MCK/IIOYAET 3alpeT Ha
3aXOfl Cy/jHA, HAXOMAIIEroCAd B TePPUTOPMATBHOM
Mope W/IM BO/IM3Y HEro, a TAK)Ke 3aIpeT Ha BBICAIKY.
TocymapcTBa JO/DKHBI paspelnTh OeXXeHIaM XOTA
OBl BpeMEHHYIO BBICA[IKY [ OLpefieieHNs VX I10-
TpeOHOCTEl B 3alINTe.

3) Cr. 19 Xaprun EC 06 0CHOBHBIX IpaBax 1
cT. 4 ITporokona 4 k EBporeiickoii KOHBeHIIUN 3a-
IpeIaoT KOJUIEKTUBHYIO BBICBIIKY; [lekpeT, Hao60-
pOT, IpefycMaTpuBaeT aBTOMATUYECKUIT U OOyt
3aIpeT BBICAJIKM C HEUTAIbAHCKUX CY/IOB, KOTOpbIE
JIOCTUITIN MTA/IbSHCKOTO IOMCKOBO-CIIAcaTeTbHO-
ro parioHa u, TaKuM 006pa3oM, HaXOHATCA MOJ UTa-
JIbSTHCKOJ F0pUCAUKIIMet'.

4) Jlexper ABIAETCA aAMMHMCTPATUBHBIM
aKTOM, He IOJJIEKUT KOHCTUTYLMOHHOMY KOHTpPO-
mo (OH MOXKeT OBITb PacCMOTPEH TOJIBKO aJMVHU-
CTPaTMBHBIM CYyZIOM) 11 B 9TOJl CBA3Y NPEACTaBIIACT
coboil  370oynoTpebIeHne  aIMUHUCTPATUBHBIMMI
HOTTHOMOYMAMY, QYHKINA KOTOPBIX COCTOUT B TOM,
4TOOBI MMIUIEMEHTUPOBATh HEPBUYHOE 3aKOHOMA-
TeIbCTBO.

5) JlekpeT He COOTBETCTBYeT IPUHILUIIAM
HPOIOPIMOHATIBHOCTY ¥ HeAMCKPUMMHALIM; efjBa
JIV BBICATIKa HEOOJIBIIOTO KOMMYeCcTBa OeXXEeHIIEB He-
TaTVBHO IOB/MAET HA 9P PEKTMBHOCTD HAL[MOHAIb-
HOJI CHICTEMBI 3[JpaBOOXPAHEHII; BIIACTI MOI/IN Obl
JUICTIONIb30BATDh O0JIee MATKIe Mepsl (KapaHTUH U Te-
CTBI); HETIOHATHO, IIOYEMY 3allpeT KacaeTcs TOMbKO
BBICAJIKM C CY/IOB ¥ He KacaeTcsl MHOII BbICafKM (Ha-
HpyMep, C IIOTOB) .

HlanHasa npo6neMa He 3aTPOHY/IA CYXOIyTHBIE
rpanunpl. 16 mapra 2020 r. EBpomnerickas KoMuc-
cus npepnoxuna Esponeiickomy CoBeTy BpeMeH-
HO OTPaHMYNUTh HEXV3HEHHO BaXKHbIE MOE3JKY U3
TPeThUX CTPaH, KOTopoe ObUI0 HoazepxxaHo Coe-
ToM 17 Mapra. KoMuccusa ykasana, 4To rpax/jaHam
TPeTbUX CTPaH, HY)XXJAIOIMMCA B MeXTYHApOHO
3amuTe, Bbe3ll MOXKeT ObITh paspeureH. bomrapus,
VUpnanpus, JlrokceMOypr u PymbiHus sasBumm o
BO3MOXKHOCTYM Bbe3fia OexeHues; Hupepnanpbl,
Iopryranua u Vicnanusa — 0 BO3SMOXXHOCTU Bbe3Jia
¢ orpannyenyAMu. B IIpaBoBbIX 3aMevYaHMAX, Kaca-
touxcs PykoBogcra Komuccnu (18 mapra 2020 1.)
Ynpasnenne BepxosHoro komuccapa OOH no pe-
7aM OeXeHIIeB IOJYEPKHYIO BaKHOCTb HPMHIIU-
IOB HeAMCKPMMMHALMM U IPOIOPIVOHATBHOCTI,
M yKa3ajno, YTO HpY MPUHATUM peIleHNs TOTKHBI

Moscow Journal of International Law « 1 - 2022

M. 6.15-6.15 PykoBoacTBa MexayHapoaHOM MOPCKON opraHm3auum no obpalleHunio ¢ Muamu, cnacaeMbiMy Ha MOpe,
yCTaHaBsIMBaeT, Yto 6e3onacHoe mecto, ynomsaHytoe B CAP-79 . — 3TO MecTo, rfe crnacaTefbHas onepaumsa cuMTaeTca
3aKOHUYEHHOW, 1 TaKe MecTo, rae 6e30MacHOCTb XKN3HW BbIKMBLLKX 6051ee He HaXOAWTCA NMoJ yrpo301 1 rie yA0BIeTBOPAIOTCA
nx 6a3oBble YenoBeyecKre NOTPebHOCTY (B efie, yoexuiue 1 MefULUMHCKON MOMOLLN).

12 B gene Hirsi Jamaa u dp. (MoctaHosneHune ECMNY ot 23 deBpana 2012 r.) tanua nepexsatina Tpu CyaHa C COManUncKmm
N 3pUTPecKnMN 6exeHLamu, NoknHyswre Jlueuio, 1 BepHyna ux B Tpunonu. Cyg cyen, yto npobnema murpauuy He
0cBObOOXaeT rocyAapcTaa OT 06A3aTeNbCTBa He BbIABOPATD JIULL, KOTOPbIM YrpoXaeT xecTkoe obpateHue. CT. 4 NpoTokona
N2 4 (3anpeT KONNeKTUBHOW BbICbITKM) MPUMEHAETCA K BbICbISIKE, NPOVN3BEAEHHOW BHE TEPPUTOPUM FOCY[apCTBa; OrPaHNyeHne
ee MNPVIMEHEHVA BbICbIIKaMM C HaLMOHaNbHON TeppuTOpMU O3Hayano 6bl, YTO CyllecTBeHHaA YacTb COBPEMEHHbIX
MWrpaLMOHHBIX MOfesNell He oTHocunach bbl K chepe ee [eNCTBUA, U IMWINNO Gbl MUTPAHTOB, HAXOAALMXCA B MOPE 1 He
MMEIOLLMX BO3MOXKHOCTM [OCTWYb FPaHUL, PacCMOTPEHMA KX JIMYHbIX 06CTOATEeNbCTB. WTanua He ycTaHOBMMA JIMYHOCTb
3aABuTeNeN N NX NHANBUAYANbHbIE CUTYaLMK, HO OrpaHYmMnach Tem, 4To Nocaguna rx Ha kopabnb v Bbicaguna B JIBuy; 3Ta
BbICbI/IKa HOCKMA KOMNEKTUBHDBIN XapakTep. Takum obpasom, cT. 3 KoHseHLuK 1 cT. 4 MpoTokona N2 4 6611 HapyLUeHbl.

13 Keller V.M., Schéler F, Goldoni M. Not a Safe Place?: Italy’s Decision to Declare Its Ports Unsafe under International Mari-
time Law. — Verfassungsblog. April 14, 2020. URL: https://verfassungsblog.de/not-a-safe-place (accessed 27.04.2021); Pelliconi
A.M. COVID-19: Italy is not a “place of safety” anymore. Is the decision to close Italian ports compliant with human rights
obligations?. — EJIL Talk! April 23, 2020. URL: https://www.ejiltalk.org/covid-19-italy-is-not-a-place-of-safety-anymore-is-the-
decision-to-close-italian-ports-compliant-with-human-rights-obligations (accessed 27.04.2021); Nicolosi S. Non-refoulement
During a Health Emergency. - EJIL Talk! May 14, 2020. URL: https://www.ejiltalk.org/non-refoulement-during-a-health-emer-
gency (accessed 27.04.2021).
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B.J1. Tonctbix

OBITH PACCMOTPEHBI A/IBTEPHATUBDI OTKA3y BO BHeE3-
fie, TaKye KaK M30JIALA, KAPaHTHH, YTO TO3BOJINAT
obecreynTh NMpaBO Ha yOeXullle ¥ MPUHLUI HON-
refoulement™.

5. 3amTa )KMBOTHBIX.

I[To opHoit Bepcum MHQEKIMs BO3HUKIA B pe-
3y/lbTaTe KOHTAKTA JIETY4YMX MbIILIEN ¥ IIaHTO/IMHOB
Ha YXaHbCKOM PbIHKE MOPEIPOJYKTOB U IOCTIENY-
IolIell peKOMOMHALINY MX KOPOHABYMPYCOB; 110 IPY-
roil Bepcuy pedb VJAET TONbKO O peKOMOMHALUM
BUpYyca JIeTy4ux Mblieil. Kurajickue Bmactu 3a-
ABWU/IM, YTO JIETY4YMe MBI Ha PbIHKE He IIPOJaBa-
JIUCD, a TIAHTO/IMHBI OXPAHAITCA 3aKoHOM. Cekpe-
tapuaT KoHBeHLMM O MeXJYHApOJLHON TOpProsie
BUJaMI JIVKOJ (ayHbl U (ropbl, HAXORAIIMMUCA
nop yrposoit ucuesHosenus 1973 r. (CUTEC), B
CBOIO OYepefib, 3asABUJI, YTO He YIIOTHOMOYEH KOM-
MEHTVPOBAaTh BO3MOXKHYIO CBA3b MEX[Y IOTpe-
6nenueM mukux XKuBoTHbiX 1 COVID-19, T.X. Bo-
IPOCHI 300HO3HBIX 3a00/IEBaHNIT He BXOJAT B €ro
MaHgaT?.

I[Topxon CekpeTapuara ObUI IOBEPTHYT KPUTH-
Ke, T.K. B mpeambyne CYTEC ynomunaercs oco3Ha-
HIIe «BCe BO3pacTalolileli IIeHHOCTY JUKOIT payHbI 1
(bIIOpBI € TOYKM 3PEHNS SCTETUKY, HAYKI, KY/IbTYPBI,
OTJbIXa VI 3KOHOMUKI», KOTOPOE, inter alia, IIpearo-
jlaraeT BbIAB/IEHME (DayHbI, ONIACHON I 3TOPOBbA.
IleiicTBUTENBHO, eCTU 6Y,ILCT YCTaHOBJIEHO, YTO KOH-
KPEeTHbIl BUJ HEPeHOCUT OOJe3HN, OIacHble A
4e/l0BeKa, MOABATCA pallMOHAa/IbHbIE OCHOBAHMA
Ina ero BHeceHud B [Ipunoxenne I, — ¢ tem, 4ro-
OBl TOProB/IA MM HE CIIPOBOLMPOBAJIA SIMUAEMMIIO.
[Tpunoxenne I, ofHaKO, BK/IIOYA€T TONbKO BUJBI,
KOTOPBIM YTPOXKaeT MCYEe3HOBEHME, B TOM 4UCTIe U
HaHTO/MMHA (37jech BCTaeT BOHPOC 3¢ (eKTUBHOTO
BbinonHenns Konsenumn). [laHHas mpobmema Mo-
KeT OBbITh pellleHa HOBOJ KOHBEHIMEN!, 3aIpelao-
1ell TOPTOB/IIO BUJAMM, NEPEHOCAINMY OOJIe3HN,
KOTOpasi, OffHaKO, CKOpee BCero, OyieT RyompoBaTh
CUTEC, B cBsa3u ¢ yeM 6ojiee IpeIIOYTUTEIBHBIM
asnsercs pepopmuposanue CUTEC, t.e. pacumpe-

H1te ee cepsl AeiicTBuA. B aToM ciyuae B mpuoxe-
Hust CYTEC 6ynyT BK/IIOYeHbI B TOM YMCTIE IeTy4ne
mbiy. OCHOBaHMEM [ BHECEHVS MOXeT ObITb
flaXke He IOJTHOCTBIO JIOKa3aHHAs TMIOTe3a (IIpVH-
LIV IPeOCTOPOXKHOCTH).

JlpyrumMu Mepamy, IpeANPUHATBIMU B PaMKax
pedopmbr CUTEC, moryt ObiTh: 1) cokpaiieHue
CPOKOB 3KCIIEpPTH3bl, IIPOBOAMMON I BHECEHMsA
B IIPWIOXKEHNUA KOHKPETHBIX BUJIOB; 2) M3MEHeHMe
npuHUuIa, nexamero B ocHoBe CUMTEC: mepe-
4yIC/IeHNe B TIPUIOKEHNAX He TeX BUJOB, KOTOpbIE
HaXOJATCA IIOJl YTPO30il MCYE3HOBEHNS, @ TeX BU-
JOB, KOTOpbIe He HAXOHATCA IIOf TaKOM YTpO30ii;
3) cOBepIICHCTBOBAHNME CUCTEMBI BBIJA4M paspe-
IIEHWIT Ha TOProBiio (B HacToslee BpeMs Oosee
90 % paspelleHNil cofep>KaT OMIMOKM); BBefjeHME
39JIEKTPOHHOI CHUCTEMbI BbIJA4M paspelleHnil, VH-
TErPUPOBAHHOM C TAMOXXEHHBIMM IUTaTGOpMamu;
4) npunsatre nporokona K CUTEC, o6s3piBarorie-
r0 TOCYHapCTBa KPMMUHAIN30BAaTh HE3aKOHHYIO
TOPIOB/II0 AVKVMMM >XMBOTHBIMI; 5) yBelIuYeHMe
¢uHaHCKMpoBaHMA MeXIyHapOJHOrO KOHCOPILNY-
Ma 110 60pbbe ¢ ImpecTyIIeHUsAMM B chepe JUKOI
HpUpOpBI.

6. VIHBecTNIIMIOHHOE IPAaBO

B pamkax 60pb0OBI ¢ BUpPYyCOM MHOT¥Me TOCyAap-
CTBAa IPEKPaTUIM aBMACOOOIIeHMe; OTPaHNYNIIN
9KCIOpT apMareBTNYeCKuUX MHrpepyenTos (VIH-
[s); HauyoHanmmamposanu Mepyupexpenus (Vc-
maHuA). Cpeum IpoYero, 3TM Mepbl 3aTPOHYIIN
VHOCTPAHHBIX MHBECTOPOB, KOTOpbIe MOTyT 06pa-
TUTbCA B MHBECTUIVOHHBIN apOUTpPaXK, CChINAACh
Ha HapylIeHUe PeXVMa CIPaBeIBOrO I PaBHOTO
o6pamennus (PCPO) mbo 3ampet sKCIIpOIpUALN.
TocynapcTBa, o cBOEI CTOPOHBI, MOTYT CChIIATbCSA
Ha O0OCTOATENbCTBA, VICKIIOYAIONINE OTBETCTBEH-
HOCTb; BBICOKYIO CBOOOJY YCMOTPEHNS B paMKax
PCPO; moxTpuHY NOMUTUYECKUX IIOTHOMOYMII U
CIlenyajbHble YCIOBYUSA JABYCTOPOHHUX JOTOBOPOB
(mpyn mx Hammumu). K umcny nocmemHmx MOXKHO
OTHECTU YC/IOBUA O YPE3BLIYAHOM IOJIOXKEHUM

 UNHCR: Legal Considerations with regard to the EU Commission’s Guidelines for border management measures to
protect health and ensure the availability of goods and essential services. March 18,2020. URL: https://www.refworld.org/

docid/5e7882484.html (accessed 27.04.2021).

1> CITES: Secretariat statement in relation to COVID-19. January 12, 2021. URL://cites.org/eng/CITES_Secretariat_statement_

in_relation_to_COVID19 (accessed 27.04.2021).

' Firmansyah A. CITES reform: Enhanced wildlife trade regime needed to avoid next pandemic. — EJIL Talk! July 28, 2020.

URL:
27.04.2021).
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(war-clauses)"’; HeobxonuMBbIX Mepax B cdepe 3upa-
BOOXpaHeHVs'® ¥ MckmodeHnn (CoCTaB/ieHHBIE Ha
ocHose cT. XX T'ATT)Y.

CyuiecTByeT NpaKTMKa OCBOOOXJEHUSA TIOCY-
IAPCTB OT OTBETCTBEHHOCTY B MIOXOXKMX CUTYaLVIAX.
B Pemennu no geny Bischoff 1903 r. Komuccus pac-
CMOTpe/Ia VIHIIMIEHT, CBA3aHHBII C 3afiep)kKaHueM B
Kapakace Bo BpeMs anueMuit OCIbI TPAHCIIOPTHO-
O CpefcTBa, IPMHAIEKABIIETO HEMELIKOMY TPaK-
[AHVHY, 1 YKa3asa: «<KoHedHo, BO BpeMs anuaeMun
MHQEKIMOHHOTO 3a00/IeBaHNUA He MOXKET ObITh OT-
BETCTBEHHOCTY 3a Pa3yMHOE OCYIIECTBJICHVE II0-
JIMLENICKOI BJIAcTH, Jake ecmu Obla JjomylieHa
om6bka. Ho B HeCKONBbKUX Jie/laX, PAaCCMOTPEHHBIX
apOUTPaKHBIMM KOMMUCCHUAMM U KACAOUVIXCA U3b-
ATYUS U YZiepXKaHWst COOCTBEHHOCTH, ObIIO pelleHo,
4TO, HECMOTpPsA Ha TO YTO IEePBOHAYa/JbHOE M3b-
Atyie ObUIO 3aKOHHBIM, IPaBUTETbCTBO-OTBETYNK
OTBeYaeT 3a yilepO, BLI3BAHHBI 3afiep)KaHUEM
COOCTBEHHOCTM B TeYeHMe HepasyMHOTO IIepyofia
BPEMEHM 1 IOBPEXXIeH A, TPUYMHEHHbIe COOCTBEH-
HOCTM B T€YEHIE TOTO e IePIOfia».

B Pewenuu no geny Philip Morris v. Uruguay
(nroHb 2016 TI.) CYA paccMOTpeN BOIIPOC O TOM, 5IB-
JIAIOTCSA TN Mepbl TA0aYHOTO KOHTPO/IA SKCIPOIIPHU-
anyeit: «[TpyHLNII, COrMacHO KOTOPOMY PasyMHOE I
bona fide ocymectsnenne rocygapcTBamMu nyoamnd-
HbIX TTO/IHOMOYMII B TaKVUX OOMACTAX, KaK IOfJep-
)KaHue IyONMMYHOTO MOPAAKA, 3IPaBOOXPaHEHMe
VI MOpaJlb, MCK/TIOYaeT KOMIICHCALINIO, [JaXKe eC/IN
IPUYMHACT SKOHOMMYECKMIl yliepb MHBECTOpY, a
Mepbl, TIPUHATBIE C 3TOJ Lie/Ibl0, He JO/DKHBI pac-

CMaTPMBATHCS KaK SKCIIPOIPUALIV, He IOy YN He-
MeJI/ICHHOTO IPM3HAHNA B PEIIeHNAX, BbIHECEHHBIX
Ha OCHOBE MHBECTUIMOHHBIX loroBopos. Ho mocrne
2000 r. BO3HUK ITOC/IEOBATE/IbHBIN TPEH, B ITO/Ib3Y
pasrpaHNYeHNA OCYLIECTBIEHNA MyOMMYHBIX NOJ-
HOMOYMI M HenmpAMoM 3sKcnponpuanuu. Ilosgnee
PA MHBECTMIMOHHBIX peLIeHWII CIO0COOCTBOBA
pa3BUTHIO Cepbl eVICTBIIS, COePKAHMS Y YCIOBYI
IPVMMEHEeHVA JOKTPYHBI TOCY/IaPCTBEHHbIX Ty 6/y-
HbIX ontHOMOouuit (police powers doctrine), yTBepx-
liad ee B MEXAYHapOZHOM IpaBe. B cooTBercTBME
C IPVHIMIIOM, IPU3HAHHOM B 3TUX PeLIeHNUAX, BO-
IPOC O TOM, MOXET /iU Mepa ObITh KBaMUPUIMpPO-
BaHA KaK 9KCIIPONpPUALNsA, 3aBUCUT OT IPUPOJADI 1
L€/ IeViCTBUSA rocyapcTBar (map. 295)%.
ITocKONbKY MHBECTHIVIOHHbIE MCKY MOTYT IIOJ0-
pBaTh CIIOCOOHOCTD TOCYAAPCTB HOPOTHCS C TaHe-
Muell, BBICKa3bIBAaeTCsA MpPEIOKeHre 00 yCTaHOB-
JIeHU) BPEMEHHOTO MOPATOpMsA Ha JAHHbIE UCKU U
IOCTOAHHOTO OTPAHMYEHV B OTHOLICHUM JTHOOBIX
apOMTPaXKHBIX VICKOB, 3aTPAarMBAIOIIVX PaBUTE/Ib-
CTBEHHBIE MepBI B cepe 31paBOOXPaHEHN, IKOHO-
MIYECKOTO 11 COLIMANbHOTO M3MepeHMA MaHgeMum™’.

7.Ipaso BTO.

Pearnpyst Ha snmpemuio, 6omee 80 rocymapcTs
(EC, CHIA, VMuaus, Poccus u p.) 3anpeTuim oKc-
HOPT IIEPCOHANIBHOTO 3ALIMTHOTO OOOPYHZOBAHMSA
(Mackm, mepyatku u ap.) u nexapcts (Mugns - ru-
IpokcuxnopoxnHa). B pamkax npasa BTO orpann-
4yeHus Topropmy nopnagawT mox cr. XI (1) TATT
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7 Cr. 3 (3) Cornawenunsa mexpy CLUA n YkpanHown rnacut: «paxkgaHam unu KomnaHuam CTOPOHbI, Ub/ MHBECTULMUN HECYT
YPOH Ha Tepputopum fipyroii CTOPOHbI B CUIy BOWHbI UM APYTOro BOOPY»KEHHOIO KOHGNVKTa, PeBOMOLUN, Ype3BblYaNHOTO
MOJIOXEHWA, BOCCTaHUA, COLMANbHbBIX BOTHEHWUIA UV APYFOrO MOXOXEro COObITUA, [OMKHO ObITb NpeAocTaBneHo obpalleHne
CO CTOPOHbI 37OV ApYroi CTOPOHbI He MeHee 61aronpuUATHOE, YeM TO, KOTOPOeE NPeAoCTaBAETCA ee COOCTBEHHbIM rpaXxaaHam
WM KOMNaHUAM Mo rpaxpaHam vnm KoMMnaHuAam Nnioboi TpeTbell CTOPOHDI, B 3aBUCMMOCTY OT TOTO, Kakoe obpalleHns
ABNAETCS Hambonee 6,1aronpUATHBIM. ..».

'8 Cr. 15 CornaweHus mexpay Actpanuein n foHkoHrom 2019 r. rmacut: «Huuto B HactosAwem CornalleHnn He AOSXKHO
TONIKOBATbCA, Kak npenATcTytowee CTOpOHe NpUHMMaTbL, NopfepmBaTb M obecrneurBatb NoOylo Mepy, B OCTallbHOM
COOTBeTCTBYIOLLYI0 AaHHOMY CornalleHunto, KOTOpPYIo OHa paccMaTprBaeT Kak Moaxofallyto Ana obecrneyeHns Toro, YToobbl
VHBECTULMOHHAA aKTMBHOCTb B ee O6nacTn ocylwecTBiAnacb Cnocobom, yUmTbiBalOLWMUM SKONOrMYeckme, CBA3aHHble CO
3[J0POBbEM U [ipyrve perynatopHble Lenm.

% Cr. 18 CornaweHusa mexay Asctpanuein n loHkoHrom 2019 r. rnacut: «[ns ueneii Hactoswero CornalieHus, Npy ycnosuu,
UTO COOTBETCTBYIOLME MEPbI He MPUMEHAIOTCA CMOCOOOM, NPeACTaBAAIOLM COOOM NPOU3BOMLHYIO UM HEOMpPaBAaHHYO
AUCKPVIMVHALMIO MEXAY MHBECTULIMAMU U MEXAY MHBECTOPaMK, MO0 CKPbITOE OrpaHnyYeHne MexayHapoLHON TOProBu
WM MHBECTULMIA, HUYTO B HacToALem CornalleHny He JOMKHO TONKOBaTbCA Kak NpenATcTBytoLlee CTOpoHe NPUHMUMATD UAn
COXPaHATb Mepbl... b) HeobxoaMMble ANA 3aLUTbI XKU3HW UMW 3[0POBbA NOAEN, MUBOTHbBIX MU PACTEHWA. . .».

2 Hailes O. Epidemic Sovereignty? Contesting investment treaty claims arising from coronavirus measures. — EJIL Talk! March
27, 2020. https://www.ejiltalk.org/epidemic-sovereignty-contesting-investment-treaty-claims-arising-from-coronavirus-
measures (accessed 27.04.2021); Vriese de K. COVID-19 and ‘War’ Clauses in Investment Treaties: A Breach through the Wall of
State Sovereignty?. — EJIL Talk! June 10, 2020. URL: https://www.ejiltalk.org/covid-19-and-war-clauses-in-investment-treaties-
a-breach-through-the-wall-of-state-sovereignty (accessed 27.04.2021).

21 Bloomer P. [et. al.]. Call for ISDS Moratorium During COVID-19 Crisis and Response. — Columbia Center on Sustainable Invest-
ment. May 6, 2020. URL: http://ccsi.columbia. edu/2020/05/05/isds-moratorium-during-covid-19 (accessed 27.04.2021).
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(3amper kBoT); cT. XI (2a), offHaKO, ZOIyCKaeT Bpe-
MeHHBIe VCKITIOYeHMs Jii IHpefoTBpalleHNs IOo-
CIeACTBUII KPUTUIECKOTO HEeJOCTaTKa TOBApOB,
UMeIOLIMX CYIlecTBeHHOe 3HadeHue. Kpome Toro,
ct. XX (b) paspemaer obuive uckmodeHns, Heob-
XOZIMMBIE Il 3aQLIMTBI XXVM3HYU WU 34OPOBbS de-
noBeka. CyIecTBYeT MMUIIb OFHO JIe/O, CBSI3AHHOE
¢ npumenenueM ct. XI (2a) — China-Raw Materials.
B Jloxnage ot 22 ¢eBpans 2012 r. AnienAnyoHHbII
opraH ycTaHoBWIL: «ecmu Tpebosanus cr. XI:2 (a)
['ATT BbINONHEHDBI, OCHOBaHMA /A IpPUMEHEeHMs
ct. XX I'ATT otcytcerBytor» (1. 334). Opran oTMme-
T, 4YTO OpeMsi HOKa3bIBaHMSA COOTBETCTBYIOIINX
00CTOATEIbCTB IOKUT Ha OTBETYNMKE; TOBAPDI JOJIK-
HBI OBITH «abCOMIOTHO HEOOXOAMMBI», @ HEOCTATOK
JIO/DKeH OBbITh «KpUTH4YecKuM». IlocnenHee o3Hava-
eT, YTO HeJOCTATOK HO/DKEH BBI3BIBATDH «KPM3UC» B
CTpaHe, T.€. «II€PETOMHBII, )KM3HEHHO Ba>KHbII NN
pellaomnii 9Tal, IEepPHUoJ, BOIHEHMII, OMNACHOCTU
VIV HEM3BECTHOCTYU B IIO/IUTHUKE, TOPTOBIE U T.J.»
(324). OrpanuueHye MOXKeT ObITb BBEEHO, KOIfa
KPUTMYECKUIT HETOCTATOK yXKe BO3HMUK; IpeRyIpe-
[UTeNIbHbIe OTPaHWYEHMs, KOTOpble He ObLIM He-
00XOIMMBI B MOMEHT BBEJIeHMsI, He COOTBETCTBYIOT
ct. XI (2a); rocymapcTBa, KOTOpble He HY>KAIOTCS B
KPUTMYECKVX TOBapaX, He MOTYT HAaKaIlINBaTh KX,
3ampernast UX 9KCIOPT B Te CTPAHbI, B KOTOPBIX OHM
HEO0OXONVIMBL.

Ecnu orpannyenyst 9KCIopTa Hemb3sl ONPaBHATh
o cT. XI (2), moxxHo o6parutses K c1. XX (b), mpu-
MeHeHMe KOTOPOJ paclerUIseTcss Ha IpYMeHeHue
BBOZIHOI 4actu (chapeau) v coOCTBEHHO MCKIIIO-
ueHus (mena Brazil-Retreaded Tyres; EC-Asbestos;
Korea-Various Measures on Beef). [Ipumenenue ct.
XX mpepronaraet IpoxoX/eHne TecTa Ha Heo0Xo-
IVIMOCTD (HaKOIIEH/e Hepa3yMHBIX 3aI1aCOB MOYKET
ObITb IpU3HAHO HapylueHueM). C Zpyroit CTOPOHBI,
o cpaBHeHMIo co cT. XI (2a) c1. XX (b) oxBarbiBaer
Ooee IIVPOKNUIT BPEMEHHOI OTpe30K (He OrpaHu-
4yBaeTCsl BpeMeHHbIM MepaMu) 1 He TpeOyeT Ha-

MNYYsT KPUTUYECKOTO HepjocTaTtka”. BeepeHne Top-
TOBBIX OTPaHMYEHMIl He BCerja IieecoobpasHo, B
CBSA3Y C 4eM JIe/IaeTCA MPeflIOKeHe O 3aKPeTIeHN
06paTHOro IPMHINIIA, B COOTBETCTBYE C KOTOPBIM
uieHpl BTO o06s3anb mopmep>xuBaTh CBOOOIHYIO
TOPTOBJIIO, /IS TOTO YTOOBI CIIPABUTHCA C MAH/IEMU-
eit (“inverse-exceptions”)>.

[TpaBo BTO 3ammmaer mpasa mateHTOO6O/Ma8a-
Tenst (B OTHOMIEHVUM (apMaleBTUYECKOil MPOAYK-
1y — B TedeHue 20 JIeT), 9TO IPENATCTBYET JOCTYIY
K JIeKapCTBaM pasBuBaomuxcs crpaH. CornameHne
IO TOPrOBBIM aCIeKTaM IPaB MHTE/UIEKTYaTbHOI
cobcrBennocty (TPUIIC) 3akpenisieT Ba crocoba
peleHns 9T0it IpobeMbl. Bo-nepsbix, ct. 31 3aKpe-
IVIIeT MEXaHU3M IPYHYAUTETbHOIO INLEH3MPOBa-
HIsI, KOTOPBIA, OfHAKO, 0OpeMeHeH PSfIOM YCIOBUI
(B TOM umCIIe HEOOXOAMMOCTD UCIIOIb30BaHM 00b-
eKTa B IIepBYI0 OYepesb i obecreyeHns morpeod-
HOCTEll BHYTPEHHEro pbIHKA YIEHA, paspellarole-
ro takoe ucronbsosanue — (f)). Cr. 31bis oryactu
CHUMaeT JaHHyI0 npobremy*. Bo-8mopuvix, cT. 73
(b, iii) TPUIIC npepgycMaTpyuBaeT MCKIIOYEHNS 1O
cooOpakeHNsAM 0e30IaCHOCTH, KOTOPOe M03BOISeT
OTCTYNaTh OT IIATEHTHOJ 3alUThl BO BpeMs IaH-
fieMUY /IS IMIIOPTa M IIPOU3BOJCTBA JIEKAPCTB Ha
cBoeit repputopun®. OT™MeyaeTcs, 4TO MCIOIb30Ba-
HJE 3TOJl CTAaTbM He ABJIACTCA PEAMCTUYHBIM A
pAfla TOCYZIAPCTB: 60-MeP6blX, He BCe TOCYAAPCTBA
CIIOCOOHBI TIPOU3BOJUTD JKEHEPUKN; 80-6M0PbIX,
rOCYapcTBO A He MOXeT cchutatbest Ha CT. 73 (b,
iil) 1A sKkcmopra 3alaTeHTOBAHHBIX BAKLIMH B IO-
CyapcTBO B, T.K. IpMHMMaeMble UM Mepbl JJO/DKHbI
OBITb CBA3AHBI C €20 COOCMBEHHOU 0e30NACHOCTbIO;
6-mpemvux, HauMeHee Pa3BUTbIe CTPAHBI OCBO-
OO0XIEHBI OT NPEeJOCTAB/ICHNA TATEHTHON 3allNThI
¢dapmanesTiyeckoit mpopykuuu o 2033 r; oHu,
C/Ie[IOBATE/IbHO, He HYX/JAKTCA B VCKIIOYeHUN ad
hoc. Takum 06pasom, cTparerus GO/DKHA COCTOSATD
He TO/IbKO B 0OecIeyeHny MCKTIOYeHNIT, HO U B pas-
BUTUI MOILHOCTEN.

22 Aatreya S.S. Are COVID-19 Related Trade Restrictions WTO-Consistent?. — EJIL Talk! April 25, 2020. URL: https://www.gjiltalk.
org/are-covid-19-related-trade-restrictions-wto-consistent (accessed 27.04.2021).

2 Pinchis-Paulsen M. Thinking Creatively and Learning from COVID-19 - How the WTO can Maintain Open Trade on Critical
Supplies. — OpinioJuris. April 2, 2020. URL: http://opiniojuris.org/wp-content/uploads/B.-Sander-J.-Rudall-eds-COVID-19-and-
International-Law-Opinio-Juris- Symposium-copy-1.pdf (accessed 27.04.2021).

2 «Ob6nA3aTeNbCTBA IKCMOPTUPYIOWEro YieHa Mo CT. 31 «f» He NPUMEHAITCA B OTHOWEHWW MPefoCTaBNeHUs UM
NPUHYAUTENbHOW NNLEH3MM B TOW Mepe, B KaKoW 3TO HEOOXOAMMO [N Leneli MPOoV3BOACTBA JIEKAPCTBEHHOTO CPefCTBa
(cpepAcTB) 1 ero aKCMoOpTa Ha TEPPUTOPIIIO OTBEYAIOLLErO TPE6OBAHKAM UMMOPTUPYIOLLETO YieHa(oB)...».

% «Hwnuto B HacToAwem CornaweH He AOMKHO ObITb UCTONKOBAHO... KakK MpenaTcTare noboMy UneHy npeanpurH1MaTh
nobble AeCTBIA, KOTOPble OH CYMTAET HEOOXOLUMbBIMM ANA 3aLLMTbI CYLIECTBEHHbIX IHTEPECOB €ro 6€30MacHOCTY. .. €C/IM OHU
NPeAnPYHNMAtOTCA B BOEHHOE BPEMA NN B APYTMX Ype3BblyaliHbiX 0OCTOATENbCTBAX B MEXAYHAPOAHbIX OTHOLLIEHNSX. .. ».
% Kolawole Oke E. Is the National Security Exception in the TRIPS Agreement a Realistic Option in Confronting COVID-19?. -
EJIL Talk! August 6, 2020. URL: https://www.ejiltalk.org/is-the-national-security-exception-in-the-trips-agreement-a-realistic-
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B Hacrosmee BpeMs pa3pabOTaHbI U UCIIONb3Y-
I0TCSl HECKO/IBKO BakUWH: Pfizer, Moderna, Oxford/
AstraZeneca u Novavax (CILIA), Sputnik (Poccus),
Sinovac (Kumaii). Muorue ctpanst Asuu u Appuxn
IOKa He MOTYT IPUCTYIUTD K IIMPOKOI BaKIMHA-
LMY, B CUJTY BBICOKMX PBIHOYHBIX LIeH U «BAaKI[VIH-
HOTO HAIMOHAM3Ma» (CTPEM/IEHUsI TOCYHapCTB,
o6majjalomyx BaKIMHOM, 00eCreynTh eil Mpexze
BCero COOCTBeHHOe HaceneHue). B suBape 2021 r.
BTO orkasanach mprocTaHaBIMBaTh AelCTBUE IIO-
noxxernit TPUIIC nmpuMmeHUTeNbHO K /leKapcTBaM
or COVID-19 (nanHOe mpenyoxeHne ObUIO BHeCe-
Ho Vupueit u IOAP, xoToprix nogpep>xanu fpyrue
pasBMBAOLIMeECA TOCYAAPCTBA; IPOTUB BBICTYIININ
Benmuko6puranus, CHIA u IlBeiinapus). B aroit
cBaA3n oTMevaetcs, 4to pexxuMm TPUIIC ne gomxen
VICKITIOYATh NIpYMeEHEHNUe IIpaBa IIpaB 4elOBeKa, B
gacTHOCTM [lokara 06 3KOHOMMYECKNX, COLMA/Ib-
HBIX U KY/IbTYPHBIX ITpaBax ¥ mpasa passurys. Cr.
1 (2) ITaxra rmacut: «Hu opun Hapop HM B KoeM
clydae He MOXKeT OBITh JIMIIEH IIPUHAIeKAIINX
€My CpEefCTB CYILIeCTBOBAHMA»; MOCKONIbKY B pe-
3y/bTaTe TaHAEMMU MIUIVOHBI JIIOfell OKa3alich
B CUTYyallMy HUIIETBI, OTCPOYKA IOOATBHON BaK-
LVHALVY JIMIIAT UX «CPENCTB CYIIeCTBOBAHWS» 1
HapyIIUT KX IpaBo Ha 3poposbe (cT. 12 ITakTa). B
3TOM CMBICTIe 0c060€e 3HaueHMe mpuobperaer CT. 23
[TakTa (06513aHHOCTb COTPYLHIYECTBA, B TOM YNCIIE
B hopMe TexHIYecKoit momou)”.

OrpaHnyeHNs B OTHOILIEHNN TPETbYX CTPaH OT-
HOCATCA K MCKmounTenbHon koMmerenuun EC (crT.
3 (1), 207 Hdorosopa o ¢yukimonuposauuu). Co-
rinacHo cT. 5 (1) Permamenta 2015 (479) KoMuccus

MOXXET BBOJUTb PaspellNTe/NbHBI NOPALOK B OT-
HOIIEHWM SKCIIOPTA B TPETbJ CTPAHbI AJIA NPEfOT-
BpAlLleHNsA KPUTUYECKMX CUTYAlVil, CBA3AaHHBIX C
HEXBATKO CyLIeCTBEHHbBIX IPOJYKTOB; CT. 10, ofHa-
KO, pas3pelraeT OfHOCTOPOHHME MepBI I 3alUThI
XKM3HU U 37j0poBbs yenoBeka. Crpanbl EC He 005-
3aHbpl nHGOpMMpoBaTh Komumccnio o BbIZaBaeMbIX
paspeleHusAx, B cBasu ¢ 4eM EC He MoxxeT oTCre-
XKMBATh 9KCIIOPTHBIE orpaHnyeHnsA. OTpaHNYeHNs B
TOPIrOBJIe MEX[y TOCY[apCTBAMI-4/IeHaMI IPOTHU-
Bopedar cT. 35 JloroBopa (3amper KBOT), HO MOTYT
OBITb OIIPaBJAHBI CT. 36, paspelLIakolell OrpaHNYN-
BaTh TOPTOBJIIO IO COOOpPaXKEHUAM OXPaHBI 370PO-
BbS 1 KU3HN nofeit. KoMuccusa oTpunarenpHo or-
HOCHTCS K 3aIIpeTy BHYTPEHHEN TOPrOBIIN B EPYIOL
HaHfeMnu’®; OfJHOCTOPOHHME OrPaHNYeHNs IPaBO-
MepHBI, HO IOJPBIBAIOT AyX COTPYAHMYECTBA”.

8. Kubep6esomacHocTs.

[Tanpemysa akTyanusupoBana BOIPOCH Kubep-
6esomacHocTu. 16 mions 2020 1. crencnyx6nl Be-
mmko6puranun, Kanazger n CIIA pacnpoctpanmmm
OTYeT, B KOTOPOM 3asABM/IN, YTO XaKepcKas IpYII-
mpoBka APT29 (Cozy Bear) sBnsercs 4acTbio
pasBefcmy>x6pr PO ¥ Hamemmnach Ha opraHmsa-
My, paspabaTbiBaollye BaKIVHY, C LEbI Kpa-
xu uHpopmanyy; Poccus sasgBmira o0 CBOeil He-
npuyactHocTi™. CIIIA BBIABUMHYIN aHAJIOTMYHBIE
o6BuHeHMA mporuB Kuras, KOTOpBII Takke UX
onposepr’’. EC nmpusBan kaxxgoe rocygapcTaa ocy-
wecTBIATh due diligence n IpUHUMATh MepBI TIPO-
TUB aKTOPOB, OCYIeCTB/IAIMINX KubepaTaku ¢ UX
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option-in-confronting-covid-19 (accessed 27.04.2021); Ruse-Khan H.G. Access to COVID-19 Treatment and International Intel-
lectual Property Protection — Part I: Patent protection, voluntary access and compulsory licensing. — EJIL Talk! April 15, 2020.
URL: https://www.ejiltalk.org/access-to-covid19-treatment-and-international-intellectual-property-protection-part-i-patent-
protection-voluntary-access-and-compulsory-licensing (accessed 27.04.2021).

7 Desierto D. Equitable COVID Vaccine Distribution and Access: Enforcing International Legal Obligations under Economic,
Social, and Cultural Rights and the Right to Development. — EJIL Talk! February 2, 2021. URL: https://www.ejiltalk.org/equi-
table-covid-vaccine-distribution-and-access-enforcing-international-legal-obligations-under-economic-social-and-cultural-
rights-and-the-right-to-development (accessed 27.04.2021).

%8 EU: Guidelines for border management measures to protect health and ensure the availability of goods and essential ser-
vices. March 16, 2020. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020XC0316(03)&from=EN
(accessed 27.04.2021).

2 Glockle G. Export restrictions under scrutiny — the legal dimensions of export restrictions on personal protective equip-
ment. — EJIL Talk! April 4, 2020. URL: https://www.ejiltalk.org/export-restrictions-under-scrutiny-the-legal-dimensions-of-ex-
port-restrictions-on-personal-protective-equipment (accessed 27.04.2021).

% National Cyber Security Center: Advisory: APT29 targets COVID-19 vaccine development. July 16, 2020. URL: https://
www.ncsc.gov.uk/files/Advisory-APT29-targets-COVID-19-vaccine-development-V1-1.pdf (accessed 27.04.2021); Poccua
He npuemnet o6BMHeHMsA JIOHAOHA B XaKepCKMx aTakax, 3asBun lNeckos. — PuaHosocmu. 16.07.2020. Ooctyn: https://ria.
ru/20200716/1574456626.html (nata obpalyeHus: 27.04.2021).

31 U.S. Officials: Beware Of China And Others Trying To Steal COVID-19 Research. — NPR. May 11, 2020. URL: https://www.npr.
0rg/2020/05/11/853696802/u-s-officials-beware-of-china-and-others-trying-to-steal-covid-19-research;  https://www.bar-
rons.com/news/china-rejects-us-claim-of-attempted-vaccine-theft-as-smearing-01589449208 (accessed 27.04.2021).
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Tepputopun®. J[lanHas mpo6emMa OCMBICTNBAETCS B
KOHTEKCTe HapyIIeHNs IPMHIUIIOB CYBEepPEHUTETA,
HeBMeLIaTe/IbCTBA, 3allpeTa MPYMEHEeHNs CUJIBL U
YBa)XeHIs [IPaB Ye/TOBeKa.

Cysepenumem HapyLaeTcs, ecmu Kubeparaka
HPYBOANT K rubenu iy 6071e3HN Iofiell 1 IOBPeX-
ICHUI0 MEMIMHCKOr0 000pyfoBanys (Haxopsie-
rocsi B YaCTHOI MU MyOIMYHOM COOCTBEHHOCTH).
Hexortopble rocygapcTBa CYMTAIOT HapyLIeHNeM
CyBepeHNTeTa HamajeHye, BbI3bIBalOLIee J0ObIe
3¢ deKThl Ha UX TeppuUTOpNM (HALIPUMeEpP, OTCPOUKY
paspabotku Bakiyubl)®. lllnnonax, Oymyunm He-
3aKOHHBIM II0 BHYTpPEHHEMy IIpaBy, He HapylIaeT
MeXIyHapOJHOe MPaBo, KaK M KPaTKOBPeMeHHbIE
Kubeporepaiyi, BBI3bIBAIOIINE HPOCTOE Heyno0-
CTBO JM/IN pasfpaxkene. JJpyroe BO3MOKHOe Hapy-
IIIeHNe — BMEIIATe/IbCTBO B OCYIeCTB/ICHIe TIPABH-
TeIbCTBEHHBIX QYHKINIL, B TOM 4ICIIe TIePefaHHbIX
YaCTHBIM OPTaHM3ALNSM, — HAIIPUMeD, B KPU3UCHOE
ynpasieHne (BKIOvamllee paspabOTKy BaKIVH);
TepPUTOPUA/IBHBII 9TIEMEHT 3ieCh He 00s13aTesIeH.

Bmewamenvcmeo TpepnonaraeT I0CATaTeNb-
CTBO Ha BHYTPEHHME [iefla U Ha/u4ye IPUHYX-
neHusi. Peakuns Ha NMaHAEMMIO OTHOCUTCA K BHY-
TPeHHMUM [e/laM; IIpU I9TOM HeoOXOfMMO, 4TOOBI
BMEIIIATe/IbCTBO 3aTPATMBAJIO [IeATENbHOCTh TOCY-
mapctBa (Hampumep, KubepaTaka, OMOKMpYyrOLas
IIepeBof CPefcTB OT MuH(NHA KOMIAHUSAM, pas-
pabarbIBaOINM BaKLVHY). [IpuHY>XIeHNe CTOXHO
OTIMYNTD OT IIPOCTOTO BIIMSAHNSA, — BO3MOXXHO, OHO
VIMeeT MeCTO, KOIZja TOCY/IaPCTBO BBIHYXXAEHO Jeil-
CTBOBAaTh TAK, KaK He AEICTBOBAJIO ObI NP MHBIX
obcrosiTennbcTBax. COOTBETCTBEHHO, B KadecTBe
BMEIIIATe/IbCTBA MOTYT PacCMaTpyBaThcs Kubepo-
Teparyy, U3MeHSIIOIYe aHTUKPU3UCHBIE PelleHNs
rOCyZiapCTB, B TOM 4NC/Ie LIMMOHAX (Hampumep,
Kpaka MH(OPMALNIL, B pe3y/lbTaTe KOTOPOI YacT-
Hasi KOMITaHMs, yTpadyBasi KOMMepYeCKIit MHTepec,
IpeKpalaeT paspaboTKy BaKLMHBI, €C/IV IPU ITOM

HapyILIaeTcs IUIAH pearupoBaHNA TOCYHapcTBa Ha
MMAHEMMIIO).

IIpumeHeHue cusbl IMeeT MeCTO, KOTZia Kubepo-
Hepanys IPUBOAUT K TMOEN JIofiell, pacIpocTpa-
HEHMI0 3a0071eBaHsI VIV 3HAYUTENIBHOMY YILepoy, —
HaIpyMep, BbI3bIBACT 3aI€PXKKY B IIPEIOCTABICHUN
BAKI[VHBI, YTO B CBOKO OYepe/ib, IPMBOANUT K IMbes
niopieit. Hapywenue npas uenosexa (B 4acTHOCTH,
IpaBa Ha KM3Hb) UMeeT MeCTO, KOIrfia Kubepomepa-
VA CO37AeT YIPO3y SKU3HU IV 3T0POBbI0; 00N
TPEH[] COCTOUT B TOM, YTOOBI IIPU3HABATDH IKCTEP-
pUTOpUaNbHOE HEIICTBME IIPaB 4YeloBeKa B CIydae,
ec/m Kubeporepanysa OGHOTO TOCYapCTBa 3aTparu-
BaeT pa3pabOoTKY BAKIVHBI B [PYTOM FOCYAAPCTBeE.

[Tommmo  srtoro, kmbepomepanyy HPOTUB
HMOKP wMoryT sarparuBaTh 00s13aTenbcTBO due
diligence (rocyzapcTBO ZO/DKHO IPMHUMATD BCe BO3-
MOXKHBIE NENCTBMA AJIA IpecedeHns BPaKieOHBIX
JEVICTBUII TPOTUB JIPYIUMX TOCYAAPCTB C €ro Tep-
puTOpMM) M HO3UTUBHBIE 00s3aTeNbCcTBA B chepe
IpaB 4eloBeKa (FOCYHapCTBO JJO/DKHO IPYHMMATD
Ha CBOEII TePPUTOPYI Mepbl B OTBET Ha yIPO3Y XKNU3-
HI JTIOZIEIA, JaXKe eC/TM OHA VICXOAUT 13-3a TPaHMIIbI)
[Milanovic, Schmitt 2020] . Jokrpuna orpearnpo-
BaJla Ha JJAHHYIO IIpoOJIeMy ABYMA 3asABICHNUAMIN,
HPMHATBIMU 110 UTOTaM ceMuHapoB B OKchoppckoM
yHuBepcutete (Mait 1 nionb 2020 r.).

B Ilepsom (0 MeXayHapOZHO-IIPAaBOBON 3a-
muTe OT Kubepolepannuii, Halje/leHHBIX Ha CEKTOp
3[IpaBOOXpaHEHMs) y4eHble IPNU3Ba/IN FOCYAAPCTBA
cobmoaTh ClefyloUMe IpaBWIa: 1) MeXayHa-
pOIHOe IIpaBO NpUMEHAETCA K Kubeporepanuam
TOCYapCTB, BK/IKYasA Te, KOTOpble Halle/leHbl Ha
CeKTOp 3/ipaBOOXPAaHEHMs; 2) OHO 3alpeliaeT rocy-
fapcTBaM Kmbeporepanyy, BIeKyIye Cepbe3Hble
HeO/IaronpyATHbIE MOCTEACTBYA J/I1 OCHOBHBIX Me-
IVILMHCKUX YCIYT B APYTUX OCYAAPCTBAX; 3) Tocy-
lapCTBa JO/DKHBI 00eCIeunBaTh IPaBO Ha )KU3HD 1
IPaBO Ha 37J0POBbE BCEM JINIIAM, HAXOAAIIMMCS IO

32 EU: Declaration by the High Representative Josep Borrell, on behalf of the European Union, on malicious cyber activi-
ties exploiting the coronavirus pandemic. April 30, 2020. URL: https://www.consilium.europa.eu/en/press/press-releas-
es/2020/04/30/declaration-by-the-high-representative-josep-borrell-on-behalf-of-the-european-union-on-malicious-cyber-
activities-exploiting-the-coronavirus-pandemic (accessed 27.04.2021).

3 Mosnyuna OpaHumn: Knbepataka onpefenserca Kak «<HaMepeHHoe arpeccuBHoe Unu HepobpokenaTenibHoe fencTBue,
OCyLIeCTBNEHHOe B KMOeprnpoCTPaHCTBE 1 HanpaBfieHHOe Ha NpuuYnHeHue yulepba (B nnaHe JOCTYMHOCTM, LENOCTHOCTY 1
KOHOVAEHLMANbHOCTIM) AaHHBIM UK CMCTeMaM, KoTopble X 06pabaTbiBatoT, co3faBas Takum 06pa3oM BO3IMOXKHOCTb AJif
NpYYrHeHVA Bpeda AeATeNbHOCTI, KOTOPYIo OHM noafepkunaatot». Cm.: Roguski P. France’s Declaration on International Law
in Cyberspace: The Law of Peacetime Cyber Operations. Part |. — OpinioJuris. September 24, 2019. URL: http://opiniojuris.
org/2019/09/24/frances-declaration-on-international-law-in-cyberspace-the-law-of-peacetime-cyber-operations-part-i (ac-
cessed 27.04.2021).

3 Schmitt M. Cyber Operations against Vaccine R & D: Key International Law Prohibitions and Obligations. — EJIL Talk! August
10, 2020. URL: https://www.ejiltalk.org/cyber-operations-against-vaccine-r-d-key-international-law-prohibitions-and-obliga-
tions (accessed 27.04.2021).
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VX IOPUCAMKIMEN, B TOM YMC/Ie MyTeM HpefoTBpa-
IeHMA BMEIIAaTeIbCTBA TPETBUX CTOPOH B 9T TIpa-
Ba C IOMOIIbI0 KMOepPCPefCTB; 4) KOIzia roCyAapCTBY
M3BECTHO VI JJOJDKHO OBITh M3BECTHO O Kubepore-
panuu, KOTOpas OCYIeCTBIIACTCS C €T0 TEPPUTOPUN
W MHQPACTPYKTYPBI NOJ, €ro IPUCANKINEN WIN
KOHTPOJIEM ¥ KOTOpas IHOBJIeYeT HeraTMBHBIE IIO-
CTIeACTBYA /1A MEAVMIIMHCKYIX YIpeX/ieHNIt 3a pybe-
KOM, OHO JO/DKHO IPMHATDH BCE BO3MOXKHbBIE Mepbl
UL IPefOTBPAILeHNA VI TIpecedeHNs OIepalyn,
a TaKXke M1 YMeHbIIEHNA Bpefla; 5) CTOPOHBI BO-
OPY)KeHHBIX KOHQIMKTOB He IO/DKHBI HapylaTh
paboTy MemydpexaeHmil MOCPefCTBOM Kubepore-
panuii ¥ JO/DKHBI IPYHMMATD MEpPBI IIPEFOCTOPOXK-
HOCTY, YTOOBI M30eXaTb IPUYMHEHNs CTy4atHOTO
Bpefa OT Kubepornepanuii; 6) kubeporeparyn npo-
TUB MeJy4YPEXIeHWIl TO/DKHBI IPUPABHUBATBCA K
MeXX/JYHApOJHBIM HPeCTYIUICHUAM, €C/I OHM COOT-
BETCTBYIOT IIPM3HAKAM STHX IIPECTYIUICHNIT .

Bo Bmopom (0 MeXyHapORHO-IIPaBOBOII 3a1l-
Te ceKTopa 3apaBooxpaHeHs o Bpems COVID-19:
3aira pa3paboTKM BAaKLMHBI) OHU NPU3BANIA CO-
Onmropath Cefyolie HOPMBL: 1) MeXyHapopHOe
IPaBO 3alMINAeT YYPeXKJeHNA, IPOBOAALINE NC-
C/Ie[IOBAHNA 1 NIPOU3BOACTBO BAKIMH, a TAKXe CO-
OTBETCTBYIOLIE TEXHOTIOTUM, CETU U JAHHBIE; 2) OHO
3ampemaer Kubeporepaiyy, BIEKyIe HeraTyB-
Hble TOC/IEACTBMA JUIA MCCIeJOBAHNI, TIPOU3BOJ-
CTBa M PacIpOCTPaHEeHNA BAKIVH; 3) MEKyHAPOJ-
HOe T'yMaHNTapHOe IIPaBO TpedyeT, YTOOBI CTOPOHBI
BOOPY)KEHHbIX KOH(Q/IMKTOB YBaXKA/IV U 3aIVIIA/IN
MeIy4peX/IeHNA U MeIIePCOHAN, B TOM 4MCTIe Tex,
KTO YYacTByeT B JCCIEOBAaHMAX, HPOM3BOACTBE
Y PacIHpOCTPAaHEHUM BAKIVH; 4) MeXIYHapomgHOe
IPaBO Ha/laraeT HeraTVBHbIE Y O3UTHBHbIE 0053a-
TeIbCTBA Ha FOCYAAPCTBA 110 OTHOLIEHNIO K APYIUM

rOCyapCcTBaM M OT/J/IbHBIM JIMIIaM, KOTOpbIe 00e-
CIIeYMBAIOT BCEOOBEMTIOUIYIO 3AIUTY MCCIEH0Ba-
HUI, VCIBITAaHNUI, IPOU3BOJCTBA Y PaCIPOCTPaHe-
HMA BaKIVH; 5) TOCYAPCTBA HO/DKHBI IIPYHIMATD
BCe BO3MOXKHbIE Mepbl /I IIPeJOTBpPALIeHVA M
HpecedeHns: BpaXaeOHbIX Kubeporepannii IpoTuB
JIAHHBIX WIM TEXHOJIOTWII, MCIOb3yeMbIX I VC-
C/Ie[IOBAHYIA, VICIIBITAaHMA, IPOU3BOACTBA WM pac-
IPOCTPaHEHVs BaKI[VH, O KOTOPBIX OHY 3HAIOT WM
JIO/DKHBI OBIIM 3HATH, YTO OHM MCXOMAT C MX TePpU-
TOpUM WMIN IopucAuKIuy; 6) IlosutuBHbIe 06513aH-
HOCTM TOCY/IapCTB 10 00eCIIeYeHNI0 TPaXKAAHCKIX 1
HONUTNYECKUX IpaB TPeOYIOT OT HMX 3aIUTHI UC-
C/IeOBAHNIA, MCIIBITAaHNIL, IPOU3BOJICTBA U PacIpo-
CTpaHeHVA BaKUMH; 7) OCYILIECTB/IEHME COLMA/b-
HBIX, KY/IBTYPHBIX ¥ 9KOHOMIYECKUX IIpaB TpebyeT
OT TOCYZJapCTB BO BpeMs MaHeMIN: a) 06ecriednThb
IPOM3BOJICTBO U PaCIpOCTPaHeHe BaKIMH IPOTHB
COVID-19 3aKoHHBIM, CTIpaBeJINBbIM, paBHOIIPAB-
HBIM, JOCTYITHBIM U HEAVCKPUMIHALIMOHHBIM 00pa-
3oMm; u (b) coTpynHMYaTh A1 06/IErYeHus JOCTyIIa
K BaKI[MIHaM JIPyTUX CTpaH™.

9. MexXiyHapoJHO€ TYMaHUTAPHOE IIPABO.

[Taupemus oboctpuna psx npobieM MeXHyHa-
POIZHOTO TYMaHUTAPHOTO NPaBa, K YMUCTY KOTOPbIX
OTHOCATCS 3aIuTa /i, nopsepxeHHeix COVID-19
B pe3y/ibTare BOJHBI (HalpuMep, COfiepXKaluxcs B
MeCTax 3aK/II04YeHNs); COLManbHOe 00CTy)XBaHUe
Ha TEPPUTOPUAX, 3aTPOHYTHIX KOH(IMKTOM; Hesi-
TE/IbHOCTb T'yMaHUTAPHBIX OPraHM3ALNIl B YCTIOBU-
AX MaHJeMMy; 3alUTa OT KubepaTak; 3alluTa SM-
671eMbl KpacHOTO KpecTa u fp.”. MexayHapofHblit
KOMMTET KPacHOTO KpecTa MOJTOTOBWU/ JOKYMEHT,
B KOTOPOM M3JIOXKM/I KPAaTKO€ COfiep)KaHye OCHOB-
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3 Akande D. [et al.]. Oxford Statement on the International Law Protections Against Cyber Operations Targeting the Health
Care Sector. — Just Security. May 21,.2020. URL: https://www.justsecurity.org/70293/oxford-statement-on-the-international-
law-protections-against-cyber-operations-targeting-the-health-care-sector(accessed 27.04.2021); Akande D. [et al.]. Oxford
Statement on the International Law Protections Against Cyber Operations Targeting the Health Care Sector. — EJIL Talk! May
21, 2020. URL: https://www.ejiltalk.org/oxford-statement-on-the-international-law-protections-against-cyber-operations-
targeting-the-health-care-sector (accessed 27.04.2021).

% Akande D. [et al.]. The Second Oxford Statement on International Law Protections of the Healthcare Sector During COV-
ID-19: Safeguarding Vaccine Research. — EJIL Talk! August 11, 2020. URL: https://www.ejiltalk.org/the-second-oxford-state-
ment-on-international-law-protections-of-the-healthcare-sector-during-covid-19-safeguarding-vaccine-research  (accessed
27.04.2021).

3 MexayHapoZLHbll KOMUTET KpacHOro KpecTa: XeneH [lapem o ponu MITI B ycnosuax naHaemumu. 11.04.2020. Joctyn: https://
www.icrc.org/ru/document/helen-darem-o-roli-mgp-v-usloviyah-pandemii-covid-19 (gata o6palyeHuna: 27.04.2021);COV-
ID-19 Droege C. COVID-19 response in conflict zones hinges on respect for international humanitarian law. — Humanitarian
Law and Policy. April 16,2020. URL: https://blogs.icrc.org/ law-and-policy/2020/04/16/covid-19-response-respect-internation-
al-humanitarian-law (accessed 27.04.2021); Macak K. [et al.]. Cyber attacks against hospitals and the COVID-19 pandemic: How
strong are international law protections?. — Humanitarian Law and Policy. April 2, 2020. URL: https://blogs.icrc.org/law-and-poli-
cy/2020/04/02/cyber-attacks-hospitals-covid-19 (accessed 27.04.2021).
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B.J1. Tonctbix

HBIX TOJIOKEHMIT MeX/YHAPOTHOTO I'yMaHUTAPHOTO
IpaBa, KOTOPbIe MOTYT ObITh AKTYa/lbHBI BO BpeMs
HaHJeMN; pedb UJET O HOPMaX, PerylIupyRoLux
(bYHKIMOHMPOBAHUE CUCTEMBI 3JIpaBOOXPAHEHNS;
BOJIOCHAO>KeHMe, TYMaHUTAPHYIO IIOMOIIb, CAHKIIN-
OHHBIEe PEXVMBI 1 3aIIMINAIONX OT/e/IbHbIE KaTe-
ropuu nui.*

Cormacao cT. 55 JKeneBckoit kouBenuuu IV ok-
KYIUpyoLas gep>kaBa 06sA3aHa IIpyU IIOMOLIN BCexX
VIMEIOLINXCS CPECTB 00eCednTh CHabKeH e TPaK-
IAHCKOTO HACe/IeHNsA CAaHNTapPHBIMU MaTepyaaMu;
OHa JIOJDKHA BBO3UTD HEOOXOMMBIe IIPEIMETHI B T€X
CIy4asx, KOTJia pecypchbl OKKYNMPOBAHHON Teppu-
TOPUY HEJOCTATOYHDI; OHA MOXKET PEKBU3UPOBATH
CaHUTapHbIE MaTePUA/Ibl TOBKO JAJIA OKKYINAI[VIOH-
HBIX BOJICK ¥ aJIMMHMCTPALMY ¥ TOTIBKO C y4eTOM
HYXJ] TPOK/JaHCKOTO HaceleHus. B coorBeTcTBUM
co cT. 56 JKenesckon koHBeHUMM IV oHa 06:a3a-
Ha IIpM TIOMOIIY VIMEIOLIMXCA CPEfiCTB 00ecreynThb
IIPY CONENICTBUM MECTHBIX BJIACTeN 3[paBOOXpaHe-
HJe Ha OKKYNMPOBAHHOI TEPPUTOPUM, B TOM 4YNC-
Jie IPUHKMMasi Mepbl s 60pbOBI ¢ anmpeMusiMu (B
cootBercTBuu ¢ Kommenrapuem Inkre oHa gomkHa
BMeIINBATLCA, TOMBKO eC/IM MeCTHas MHPPaCTPyK-
Typa He obecreynBaeT JJO/DKHOI 3aIuThl). B coot-
BeTcTBUE €O CT. 14 IIpoTokona I ona obecrieunBaer,
4TOOBI MEJUIMHCKIE TOTPEeOHOCTY IPaXKJaHCKOTO
HaceJIeHVs Ha OKKYIMPOBAHHOJ TepPUTOPUU IIPO-
JIO/DKAJIN YAOBIETBOPATbCA. Peub, TakuM ob6pasom,
uper o due diligence. O1xa3 VI3pawuist UCTIONHATD 9TI
ob6sasanHoctu (ocobenHo B Cexrope lasa), npenmo-
naraeMple KOHQUCKanuym UM OODBEKTOB, HIpPUHAJ-
NeXXalMX MefyupexaeHnsaM Ha 3amagHoM Oepery,
HapYLIAIOT 3TV HOPMBI, a TakoKe monoxxerns Corna-
mweHnt Oco, COINTacHO KOTOPBIM 3[paBOOXPaHeHMe
Ha HeKOTOPBIX OKKYIJPOBAaHHBIX TEPPUTOPUAX 00e-
CIIeYMBaeTCsl NaJIeCTUHCKOI afMMHIICTpaLuei™.

10. 3ak1r0oueHne

Kak y>xe oTMedanoch, 60IbIIMHCTBO 3aIIa/{HBIX
aBTOPOB OCMBICIVIN (PEHOMEH NaHJIeMUN B paM-
Kax JIEMICTBYIOIIEN CUCTEMBbI KOOPAMHAT, T.€. IIPU-
MEHW/IM CYILECTBYIOLIMe KOHLENLMN M PEXMMBI U
paccMOTpeny OTCTYIJIEHMA TOCY[ApCTB OT CBOMX
006s3aTe/IbCTB KaK IOJAIAfIAMoLIe IO, pas3/InyHble

VICKITIOYEHMs, IPEeyCMOTPEHHbIe STUMMU pPeXNMa-
Mu. Mano KTO YCOMHWICA B Ielecoo6pasHOCTH
CTO/b XKECTKOJ I706aNTbHOI PeaKIyy ¥ BBICTYIINII
C pajiNKaJIbHON KPUTUKOI; BMECTO 3TOTO OTMeva-
JIVICH HeLOCTATKM OTAEIbHBIX Mep 1 BBICKa3bIBA/IICh
IpeUIOKEeHNsA, HAIpaB/IeHHble HAa IOBBIIIEHNE UX
addexTnBHOCTH. B 11€710M, 9TO CBUIETENBCTBYET O
HOZYMHEHHOM IIOJIOKEHNY HOPUANYECKOl KOpIIO-
panuy 1 ee HeCIoCOOHOCTM IPOTMBOCTOATH IIO-
JIUTIYECKOMY BOMIOHTapu3My. OfHOBPEMEHHO 3TO
noarsepxpaeT Tesauc M. Kockennnemn o cybcran-
IMaJIbHOM  6eccolepKaTeIbHOCT  COBPEMEHHOTO
MeX/JYHApOJHOTO IIpaBa, 6aTaHCUPYIOLIETO MeX/Y
arororuest u yronueit (CBOOOLOM 1 MOPSAKOM) 1
CII0COOHOro chOpMyIMpoOBaTh M 0OOCHOBATD JIIO-
60e peurenne [Koskenniemi 2006; Tonctoix 2016].
B atom mmane 6oree coep>KaTebHBIM U ITyOOKUM
BBIILAUT QUIOCO(CKIIT AUCKYPC, B LIEHTPe KOTO-
pOro — MVUCKyCCHA MEXAY HPOTMBHUKOM YPE3BbI-
vaitHeIx Mep [Ix. Arambenom (VMramus) u ero om-
HOHEHTaMIL.

IIx. ArambeH Ha3Bal Ype3BbIYailHbIe MEPBI «JIN-
XOPaJJOYHBIMM, VPPALVOHATBHBIMU U COBEPLICHHO
HeOOOCHOBAHHBIMI» U TIPEJIOKUN [iBa OOBsICHe-
HIA: 60-N€P6blX, BIACTY CTPEMATCA UCIONb30BATh
COCTOsAHME HeOOXOZMMOCTU KaK HOPMaJIbHYIO Ia-
pajurMy, IHpeAIoNaramllyo MNpOKOMacuTabHoe
OrpaHNYeHNe TIPaB; 60-61OPbIX, COCTOAHME CTPaxa,
YKOpPEHMBIIIeeCs B JIIOfAX B IIOCTIEHIE TO/IbI, C He00-
XOJIMOCTDBIO TPaHCHOPMIUPYETCA B KOJIEKTUBHYIO
HaHMKY. DTOT CTPAX pasbefyHAET; APYTOil BOCIIPHU-
HJMMAeTCs NI KaK IIOTeHI[Va/IbHBII ICTOYHMK 3a-
pasbl. YenmoBeyeckas KM3Hb PEIYLMPYIOTCA B YUCTO
OMorornyeckoe COCTOAHME, B KOTOPOM YTpayeHbl
COLVa/IbHBIE, TIOUTIYECKIE U SMOLIMOHA/IbHBIE U3-
MepeHns. [To cyTn, Mbl X1BeM B COCTOSTHUM TPa-
JAHCKOJ BOJIHBI, Ifle Bpar — He BOBHE, a BHYTPU
Hac. [lepkoBb, Ipu3BaHHasA obeperaThb Halle JOCTO-
VHCTBO, CTa/la CIY>KaHKOJI HAayKM U OTKa3anachb OT
CBOVX IPMHLUIIOB (BCIOMHMM, 4TO CB. PpaHImcK
o6HMMan 0O/MBHBIX MPOKa30it). FOpucTe Takxe He
BBIIIO/IHM/IY CBOII JOIT. MBI IPUBBIK/IN, 4TO B CHU-
Tyaluy HeoOXOJVMOCTY MCIIOJIHUTENbHAS BJIACTDb
3aMeljaeT 3aKOHOJATEeIbHYI0, IOCATas Ha IPVMHIIUII
pasjenieHns BIacTell, HO B JAHHOM CTy4ae Bce Ipa-
HMIIBI OBUIN TIepelifIeHbl: CI0Ba IIpeMbep-MIUHUCTPA

% International Committee of the Red Cross: IHL Rules on Humanitarian Access and COVID-19. URL: https://www.icrc.org/en/
document/covid-19-how-ihl-provides-crucial-safeguards-during-pandemics (accessed 27.04.2021).
% Longobardo M., The Duties of Occupying Powers in Relation to the Fight against COVID-19. — EJIL Talk! April 8, 2020. URL:
https://www.gjiltalk.org/the-duties-of-occupying-powers-in-relation-to-the-fight-against-covid-19  (accessed 27.04.2021);
Bashi S. Israel needs to protect Palestinians from COVID-19. — Responsible Statecraft. April 3, 2020. URL: https://responsibles-
tatecraft.org/2020/04/03/israel-needs-to-protect-palestinians-from-covid-19 (accessed 27.04.2021).
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VIV I7IaBbI TPaXKAHCKOI 0OOPOHBI 3BY4aT KaK C/IO-
Ba Qropepa 11 HeMeJJIEeHHO 00peTaloT CUTy 3aKOHa, a
COCTOsAHME YPEe3BbIYAITHOTO IIOJIOXKEHNA CTAHOBUTCA
HOCTOAHHBIM, — IOPYICTBI )K€ HMKAaK He OTpearnpoBa-
mu Ha 1o (Quare silete iuristae in munere vestro?).
MOoXXHO BO3pa3uTb, YTO 3T >KEPTBBI IPUHOCATCA
BO MMsA MOpaIM; OFHAKO, HOpMa, Tpebyromas or-
Ka3aTbCA OT OJara pajm craceHus 6jara sBIAeTCA
TaKoy ke (ha/bIIMBOI ¥ NPOTUBOPEYNBOIL, KaK 1
HOpMa, TpeOyIolas 0TKa3aTbcsi OT CBOOOABI paan
3alThl CBOOOABL. B 061iecTBe, yBakaroleM HayKy,
9KCIIePTM3a CTAHOBMUTCHA VICTOYHMKOM BJIACTH, YTO
I03BOJIIET HE3aKOHHOII BIACTY MaCKJMPOBAThCS IO
akcriepTuay™.

C. beHBeHyTO NUILET, YTO Ype3BbIUaliHbIe Mepbl
OCHOBAHBI Ha CTpaxe 6ojee TAXKENBIX TIOCIEACTBUI
(6BITb XOPOLIMM TPaXKAHMHOM — 3HAYNT, MCIIBITHI-
Bath cTpax). PaxkTnyecky maHukKy coszparr BO3 n
pyT¥ie MMpOBble OPraHM3aLVM, — peabHO HAC IIy-
raeT He TO, YTO MBI 3Hae€M O BMpYCE, a TO, YTO MbI
He 3HaeM 0 HeM. Ho 9Ta IaHMKa onpaspaHa, T.K. I0-
3Bo/IseT u30exaTb OOMbIIMX >KepTB. PesynmbraTtom
CTaHeT IIePEHOC JIe/I0BOJ AKTUBHOCTYU B JOMAIlIHee
IPOCTPAHCTBO, 3aKPbITUE IIKONM ¥ Apyrue hopMbl
yenuHeHus. AraMOeH He IpaB, KOT/ja IuIueT o6 yc-
4e3HOBEHMN YelTOBEYECKMX YYBCTB: 3TU YYBCTBA,
HanpyuMep /000Bb, HMPOSAB/IAITCA B TOM, 4TOOBI
fiep)KaTh JPYroro 4yenoBeKa Ha AMCTaHImM. JIuuib
IVHVKY IPOABIIAIT CKENTULIN3M I10 OTHOLIEHUIO K
yrpose*!. H. boccoHT yka3piBaeT, 4To yrposa cyie-
CTBYeT; OTPaHMYEHMA JOIYCKAIOTCA KOHCTUTYLIMA-
MU; BIIACTY HE YHUUYTOXKAIOT JTIOEA,  TIBITAI0TCA UX
CIIACTV; TeM He MeHee, Ae/ICTBUTENIbHO, He CIIefyeT
JIOITYCKaTh IIPeBpAIlleHNA YPe3BbIYAITHOTO MOMIOXKe-
HMA B HOBYI0 HopManbHOCThY. C. JKimkek Takxke He
BYAUT OHTO/IOTMYECKOIT yTPO3bl: HA0OOPOT, AUCTAH-

IMpOBaHUe YCUIUT HAIly CBA3b C APYTUMU (XOTH,
KOHEYHO, BMPYC NPUYMHNUT CTPafjaHMA). YpoKamm
HaHJeMVUM SABJIAIOTCA: KOOPAVHALVIA pacrpeperne-
HJAA; BHUMATE/NIbHOE OTHOIIEHME K TeTy U IIPUPOJe;
«IPUHATHE U CMUPEHVE»; MOJHAS COMUIAPHOCTD
(HOBast popMa KOMMYHM3MA); OLLYIIeHNe TTOCTOSH-
HOJ YTPO3bl; OIACHOCTh HOBOTO BapBapCTBa; 3a/jaua
B YCTIOBUAX MAH/IEMUY CAEIATh SKU3HD CTaOWIbHOM
u ocMbicienHon [JKikek 2020]%.

OrMedeHHas OBEPXHOCTD IIPABOBOTO JVICKypca
CO3JaeT JIOKHOE BIIEYAT/IEHME YCTOIYMBOCTH Cy-
1eCTBYIolero nopAnka. Ha camom fene, manpemus
3HaMeHYeT TeKTOHNYEeCKIIe IIePeMEeHbI: IMKBU/ALINIO
ycrapesuieit Mofieny rocyfapcrsa Hosoro BpeMenn
U TIepexof] K HOBOJI IIOIMTUKO-TIPAaBOBOI IIapajiNr-
Me. JleTa/lbHOE PACCMOTPEHME ITON MapajUrMbl He
ABJIAETCA LIe/IbI0 HACTOAILEN CTaTh); €e OCHOBHbIE
HapaMeTpbl, OfHAKO, MOTYT ObITh 0003Ha4YeHbI. Bo-
IEePBBIX, pedb UAeT 06 M3MeHeHN IpeMeTa o01Ile-
CTBEHHOTO JjoroBopa. [o66coBcKast MOfie/b JaHHOTO
JIOTOBOpa IpeJIOaraeT IOJYNHEHIe CYBEPEHY B
06MeH Ha rapaHTUM IIPaB, @ TAKXKe HEIIPYKOCHOBEH-
HOCTb 4aCTHOJI )KM3HN; HOBAas MOJIE/b IIPeJIIonara-
eT CBepThIBaHNUE TUX TAPAHTUIl M BO3JIOXKEHNUE Ha
CyBepeHa eIMHCTBEHHOI OOA3aHHOCTU — 3allUThI
6uonornyeckoit (romoi) >KMU3HM, 4TO, B CBOI OYe-
penb, 03HaYaeT HeorpaHMYeHHOE IIPaBO HAa BMeIla-
TeNbCTBO. Bo-BTOPBIX, MaHfeMnsa ABAeTCA GPOHOM
VI IIepepacrpefieieHNs BIACTHBIX IOTHOMOYMI
MeX/y TOCYAapCTBaMI, MeXXIyHAPOLHBIMI OPIaHN-
3alMAMY, KOPIOPALMAMA U CPEACTBAMY MacCOBOI
MHPOPMALNY; Pa3MbIBasA IPAHMIY MKy HOIUTHU-
KOJI ¥ 9KCIIEPTHU30J1, OHA CIIOCOOCTBYeT aHOHMMM3A-
LMY BIIACTY, VICK/TIOYAET MOIUTUYECKYIO JUCKYCCHIO
U CHMMaeT TpeboBaHue 0611eCTBEHHOTO KOHTPOIA.
B-TpeTbux, maH#eMMA paguKaabHO MEHAET METOMbI
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40 Agamben G. Linvenzione di un'epidemia. — Quodlibet. February 26, 2020. URL: https://www.quodlibet.it/giorgio-agamben-
l-invenzione-di-un-epidemia (accessed 27.04.2021); Agamben G. Chiarimenti. - Quodlibet. March 17, 2020. URL: https://www.
quodlibet.it/giorgio-agamben-chiarimenti (accessed 27.04.2021); Agamben G. Una domanda. — Quodlibet. April 13,2020. URL:
https://www.quodlibet.it/giorgio-agamben-una-domanda (accessed 27.04.2021); Caldwell Ch. Meet the Philosopher Who Is
Trying to Explain the Pandemic. — The New York Times. August 21, 2020. URL: https://www.nytimes.com/2020/08/21/opinion/
sunday/giorgio-agamben-philosophy-coronavirus.html (accessed 27.04.2021).

4 Benvenuto S. Benvenuto in clausura. — Antinomie. March 5, 2020. URL: https://antinomie.it/index.php/2020/03/05/benve-
nuto-in-clausura (accessed 27.04.2021); Benvenuto S. Forget about Agamben. — European Journal of Psychoanalysis. March 20,
2020. URL: https://www.journal-psychoanalysis.eu/coronavirus-and-philosophers (accessed 27.04.2021).

42 BoccoHr H. Mangemna- He noeof monyatb. 21.04.2020. Joctyn: https://www.dekoder.org/ru/article/pandemiya-ne-pov-
od-molchat (gaTa o6patieHus: 27.04.2020).

4 A. PoseHdenbp nuwweT: «B 3Toi HOBOW 3TVKe eCTb HEUTO reponYecKoe, B TOM UMCTIE B XKYPHANMCTVKe: BCe paboTatoT AHEM
1 HOUbIO M3 JOMA, YUaCTBYIOT B BUAEOKOHbepeHLMAX, 3a60TATCA O AeTAX 1 0ByYaloT UX Ha AOMY OfHOBPEMEHHO; HUKTO He
CMpaLLVBaeT O TOM, MTOYEMY OHU 3TO AENAIOT, T.K. 3TO 6oJblLUe He BONPOC B CTuse “fl 3apaboTalo AeHer 1 OTNPaBoCh B OTNYCK
1 T.4" (MOCKOMbKY HMKTO He 3HatoT, byAyT NI BOOOLLE CHOBa OTNyCKa 1 ByAyT v BoobLUe AeHbri). 3Ta naes Mmpa, B KOTOPOM
Tebe [OCTAaTOYHO XWUibs, eAbl 1 BOAbI, N06BM APYrUX 1 Takoi 3agauun, Kotopas OyAeT MMEeTb CMbICS, — Ceiiuac akTyasbHa
6onblue, yem Korga-nnmoo» [PKukek 2020: 66-67].
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

B.J1. Tonctbix

YIIpaB/IeHNsA: TIOf] IPEIOroM O01Ieli yrpo3bl TOCy-
lapCTBO BCTYIAET B IPAMOI KOHTAKT C IpaK/laHa-
M, IIPEJIIOIArAlOLINI IOCTOSHHOE C/IeXKeHMe, ITPOo-
BEPKU I OTPaHMY€eHMA; MOJYC IPaXKIaHCTBA B CBA3Y
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