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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuin XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA Pa3IyHbIX TOYEK 3peHuA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHeHNA HOPM COBPEMEHHOIO MeXAyHapOoA4HOro rnpaea. )KypHan HauesieH Ha KoHCconuaauno TBOpYECKNX yCI/IﬂI/IPI OPUCTOB, NPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apy6exKHYI0 HayKy MeXAyHapO[HOro Nnpaea B ee NporpecCMBHOM Pa3BUTUM 1 NMO3UTUBHOM BO3AENCTBIM Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B xypHane

ny6nmnKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC/1e MHOCTPAHHOTO, B 06LLeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

AnekcaHpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbli topucT Poccuiickon Oepepaumy, [LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKWMIN roCcyAapCTBEHHbIV MHCTUTYT MeXAYHAPOHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Pocculickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblil 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadefpbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAapPCTBEHHbIN
WNHCTUTYT MeXAYHapPOLHbIX OTHOLWeHW (YHuBepcutet) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumnm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTBa v npasa, Poccuiickas akagemus Hayk

(Mockea, Poccutickas ®edepayus)
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yHMBepcuTeT Apy6bl Hapopos (Mockea, Poccutickas ®edepayus)
Yunbam BATJIEP
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MNeHcunbBanua (fOHUsepcumu-flapk, CLLIA)
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MeXayHapoaHoro npasa, CaHKT-TMeTepbyprckuin rocyaapCTBeHHbIN
yHuBepcuteT (CaHkm-llemep6ype, Poccutickas ®edepayus)
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KaHAVAAT PUANYECKUX HaYK, AOLIEHT, AOLIEHT Kapeapbl MeXAyHapOaHOro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MEXAYHaPOLHbIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Jlotap AETEPMAH

[IOKTOP NpaBa, nekTop pakynbTeTa npasa
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Ceprein Anekceesny ETOPOB

LOKTOP 0PUANYECKIX HayK, Mpodeccop, npodeccop kadeapbl
MeXxayHapoaHoro npasa, lunnomatnyeckan akagemua MU Poccun
(Mockea, Poccutickas ®edepayus)

AnHa MiBaHoBHa MIBAHYAK

LIOKTOP I0pUANYECKMX HayK, Mpodeccop,

npodeccop Kapeapbl MeXAYHAPOJHOIO YaCTHOMO
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WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteTt) ML Poccun
(Mockea, Poccutickas ®edepayus)
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Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0pMANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
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(YHusepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
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Mapar AnpgaHroposuy CAPCEMBAEB
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mucena Pecny6nukn KasaxcraH (Acmana, Kazaxcman)
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dakynbTeTa, MOCKOBCKMIA FOCYAAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Pocculickaa ®edepayus)
Anppen Apamosuy TPEBKOB
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MeXyHapOAHOr0 YaCTHOro 1 rpaxaaHckoro npasa um. C.H. Jlebepnesa,
MoOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

WBaH NBaHoBuy4 KOTJIAPOB
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denepanbHbIi yHBepcuTeT (KasaHs, Pocculickas ®edepayus)
Amutpuit KonctaHtuHosny JIABUH

NOKTOP opUANYECKUX HayK, Npodeccop Kadeapbl MexayHapofHOro nNpasa,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPOHbIX OTHOLLEHWI
(YHuBepcutet) MU Poccumn (Mockaa, Poccutickas ®edepayus)

JleB Anekcangposuy JIASBYTUH

[OKTOP toprANYECcKNX HayK, Npodeccop, 3aBeayiowwmin Kadbenpon
MeXayHapOHOro 1 eBPONencKoro npaea, YpanbCkuil rocyaapCcTBeHHbIN
lopuanyeckmnii yHusepcuteT (Ekamepunbype, Poccutickas ®edepayus)
EBrenui lpuropbesny JIAXOB

3acnyxeHHbI opuct Poccuiickon Gepepatum,

[IOKTOP opMANYECKNX HayK, npodeccop, npodeccop Kadeapbl
KOHCTUTYLIMOHHOTO 1 MeX[lyHapOoAHOro npaga, Poccuiickan TamoXXeHHas
akapemusa (Mockaa, Pocculickas ®edepayus)

Anekcangp bopucosny ME3AEB

[IOKTOP I0pVANYECKNX HayK, IOLIEHT, 3aBefytoWwmii Kadpeaporn
KOHCTUTYLIMOHHOTO U MeXlyHapOAHOro Npasa, YHUBEPCUTET yrpaBeHus
“TUCBW™ (KazaHs, Pocculickas ®edepayus)

Anekcen Anekcangposuy MOUCEEB

LOKTOP IOPUANYECKUX HayK, BULLe-Npe3naeHT, Poccuiickan accoumauma
MexayHapoaHoro npasa (Mockea, Poccutickas ®edepayus)

I0pwii gyapaosuy MOHACTbIPCKUA

JIOKTOP I0pMANYECKUX HayK, NapTHep, lopuanyeckas ¢prpma
«MoHacTbIpcKuii, 3t06a, CTenaHos 1 MapTHepbI»

(Mockaa, Poccutickas ®edepayus)

Peiin MIOJUTEPCOH

[IOKTOP I0pUANYECKUX HayK, Npodeccop, Npe3naeHT AKagemui npasa,
TannuHcKuin yHnBepcuteT (TamiuH, ScmoHus)
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npodeccop MexayHapofHOro npaea, YHusepcuter r. TapTy

(TannuHH, 3cmorus)

Bopuc Usanosuy HEQELOB

NOKTOP I0PUANYECKUX HayK, AOLIEHT, Npodeccop Kadeapbl MexayHapofHOro
npaBa, MOCKOBCKMI roCcyapCTBEHHbIN MHCTUTYT MeXAYHapOAHbIX
oTHolweHwu (YHnsepcnteT) ML Poccun (Mockea, Poccutickas ®edepayus)
Tum MOTbE
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MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHaPO/HbIX OTHOLLEHWI
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Husamu A6aynna orny CAOAPOB
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BOEHHOrO 3aKoHoAaTenbCTBa, Annapat Munnu Megxnuca (MapnameHTa)
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OOPMUPOBAHUE MEXAYHAPOAHOIO
NMPABA 30PABOOXPAHEHUA

BBEJEHME. 3a nocneoHue Oecamunemust Ha Medxc-
0yHApoOHOM yposHe 00 6UsHUEM 0eMOePaPUHECKUX
NPOUECCO8, IKOHOMUHECKUX NOMPSCEHUL], YBeTUHEHU
pacnpocmpareHHocmu psoa 3a60ne6anuti u Opysux
CUCIEMHDBIX NPOoOTIeM NOCHeneHHO NPOU3oULno gop-
MUPOBAHUE UeT020 CNeKmpa yepos 6 cepe oxparvl
300p0BbsI, KOMOPble MOy 1Noeiedb Kamacmpogu-
ueckue NOCIEOCNBUS  COUUATTLHO-IKOHOMUHECKO20
xapaxmepa 07151 Kaxn0020 20cyoapcmea 6He 3a6UCU-
MOCTU 0m YPOBHS IKOHoMuUHecKo2o passumus. Ha
Ce200HAUMUL OeHb 80NPOChL 0becneueHUsT Beob4e20
oxeama ycinyzamu 6 cepe 0xparvl 300posust, 00CHy-
na K 6e30nacHbIM, KA4ecmeeHHbIM 1eKAPCHBeHHbIM
cpedcmeam, KOHMPONS pacxo008 HA 30pasooxpare-
Hue, dPPeKmMUBHO20 PeazupoOBaHUs HA 4pe3sbivati-
Hble CUMyayuu, NPomueo0elicmeus paseumuro am-
MUOUOMUKOPESUCIEHIMHOCINU 6X00SIM He OTIbKO
8 cpepy unmepecos BO3, a exmouervl 8 nosecmky
OOH, MOT, ®AO u Opyzux mexnpasumenpcrmee-
Holx  opeanusayuil. Heobxooumocmv  cucmemHozo
peuieHus 60NpPOCcos 0XParvl 300P0BbS U POPMUPOBA-
HUS YHUPUUUPOBAHHBIX 1100X0008 K PezyIUpO8aHuIo
0esMenbHOCU MHO2OHUCTIEHHBIX YHACIHUKOS Med-
OyHAPOOHbIX OMHOWeHUTl 6 dmoti obracmu cmana
CIUMYZIOM NOCHENeHHO20 PA3EUMUS MeHOYHAPOO-
HO-NPAB0B020 PezynUPOBaHUs chepbl 0xXparbvl 300po-
805 U NPEOMEMOM U3YHEHUS 8e0YUSUX YHEHbIX-T0PU-
CMo8s, a Maksie Mei0yHAPOOHbIX OPeaAHUIAUULL.

B npedcmasnentoii cmamve nposeder KOMNeKCHblIL
AHATIU3 UCTNOPUHECKUX IMAN0B PA3BUIMUT MeNOYHA-
POOHO020 compyOHUUecmaa 6 cepe 0xXparvl 300poBbs,

NOCTYHUBUUUX OCHOBOTL 0TI POPMUPOBAHUST MENHOY-
HAPOOHO20 NPAsa 30PABOOXPAHEHUsT KAK HOBOL OMm-
pacnu mexioyHapooHozo npasa.

Omoenvioe 8HuMANUe 8 Cambve YOeTemcs oueHKe
POTU NPOYECcCcOB 2106anU3AUUL 6 USMEHEHUU XAPaK-
mepa yepos 300posvio 4enoseka U 0bulecmea U ux
BTUAHUIO HA POPMUPOBAHUE KOHUENUUU 2TI00A/IbHO-
20 ynpasnenus 30pasooxpareruem. OcHOBIBASCH Ha
CUCIEMHDBIX NPOOTIeMax, NPOsSBUBIUUXCS 6 X00e NaH-
demuu COVID-19, asmop cpopmynuposan ocHosHble
HANDABTIEHUST COBEPUUEHCINBOBAHUS MENOYHAPOOHO-
1pasos02o pezynuposaHus chepol 0Xparvl 300pOBbS.
MATEPVIAJIBI I METOJBIL. IIpu nodeomoske
cmamvu Obinu U3yHeHvl aKmbl YHUBEPCAsIbHO20 U
PecUOHANbHO20 XApaKmepa, pPe3oNoUUL MexoyHa-
POOHBIX OpeaHU3aUUll, NPABoBble NOSUUUL CHEUUAU-
3uposanHvix yupexcoenuti OOH, a maxie npogeccu-
OHATILHBIX Hay4HblX 00vedurenuil. Teopemuueckotl
0CHOB0IL UCCTIE008AHUST SBTIAIOMCS HAYUHbIE MPYObL
OrmeUueceeHHbIX U 3apyOeicHbIX YueHbIX 8 obnacmu
MeHOYHAPOOHO-NPABOBOZO PeYNUPOBAHUS U MeHDY-
HAPOOHVIX OMHOWEHUTL 8 chepe 0XPparbl 300POBYA.
Cmamovs n0020mo6sneHa ¢ UCNONIb308AHUEM 00u4e-
HAYYHBIX MemMo006 NO3HAHUS, BKTI0HAS HOPMATT-
HO-7I02UMeCK ULl U CUMYAUUOHHYITL, U YACHO-NPABO-
8bIX MeMOo006, MAKUX KaK CPABHUMEbHO-NPAB0BOL,
UCMOPUKO-NPABOBOLL U POPMATLHO-IOPUOUHECKUTL.
PE3YJIIBTATbI VMICCIIEHOBAHWUA. B pamxax
1po6edeHH020 UCCTIE008aAHUS COenaH 661600 0 Pop-
MUPOBAHUU MENOYHAPOOHO20 NPasa 30pasooxpare-
HUSL KAK HOB0U OMPAaciu MeioyHApooHoeo npasd,
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00veOuHsIOUeli MeNOYHAPOOHO-NPABOBble HOPMbL U
NPUHUUNDL, peyiupyroujie OMHOUEHUS CYObeKnos
MeHOyHAPOOHO20 NPAsa, a Mak#e UHbIX yHacmHUKos
MeHOYHAPOOHDBIX OMHOUEHULL 8 cepe 0XpaHbL 300-
posvst wenosexka. B pabome npedcmasnieHvl 0cHO8HbLe
UCTNOYHUKU MeNOYHAPOOHO20 Npasa 8 cepe oxparvl
300p06bsL, a Makdie cPOPMynUPOSaH npeomem pezy-
JIUPOBAHUS OAHHOLL OMPACTIU NPABa.

OBCYJXIEHVE U BBIBO/BI. Onucwvisast ocoben-
HOCMU MeMOYHAPOOHO020 COMPYOHUHecmsa 6 chepe
OXpaHvL 300p06bs, BLIPANAIOULUECT 6 YBeTUHeHUU
YUCTIA BO6TIEHEHHBIX MEHOYHAPOOHDIX OpeaHU3AUULL
U UHbIX YHACHUKOS, He A6JIAUSUXCA CYOveKma-
MU MeHOYHAPOOHO20 Npasd, asmop 000CHOBvI8AEM
opmuposarie KoHuenuuu 2n00a1bH020 YNPAaseHus
30pasooxpareHuem U AHAIUSUPYen OCHOBHble HA-
YyuHble NyonuKauuu 6 oanHot obnacmu. V3yuus xa-
pakmep y2po3 6 ciepe oxparivt 300p08bsl, cHopmuUpo-
8a6UUXCS 30 NOCTIEOHee OeCAMuUIemue noo 6/IUSHUEM
npoueccos 2nobanuauuy, a makie cucmemarmuue-
ckue npobemvL Mei0yHAPOOH020 COMpPYOHUUeCaa,
Komopuie 0C00eHHO APKO NPOSBUTIUCL 60 BPeMST NAH-

deMuU KOPOHABUPYCHOU UHPeKUuUL, asmop noouep-
Kueaem HeoOX00UMOCY peanu3auui HeOOHOKPAMHO
paree npednazaemoti UHUUUAMUBLL N0 pa3pabormke
aKma yHUeepcanvHozo Xapaxmepa, Gopmupyousezo
OCHOBY  MEHOYHAPOOHO-NPABOBOZO  Pe2yNIUPOBAHUS
cpepoL 0XparvL 300p06bA.

KITKOYEBBIE CJIOBA: npaso Ha 300posve, medx-
OyHapooHoe Npaso, oxpamHa 300poevs, 2n00anvHOoe
ynpassneHue 30pasooxpaxeruem, 6e30nacHOCMb 4eso-
8eKa, UPe3BbIMAlIHASL CUMYAUUs 6 cepe 0OU4ecBeH-
HO020 30pABOOXPAHEHUSI MENOYHAPOOHO20 Xapakmepa,
msexoe npaso, BO3

VI OTUTUPOBAHWA: Mamruyenko B.C. 2021.
dopmupoBaHye MEXIYHAPOJHOTO IIpaBa 37pa-
BOOXpAaHeHMs.. — MOoCKOBCKULI HypHATL  MexHOy-
HapooHozo npasa. Ned. C. 6-20. DOIL: https://doi.
org/10.24833/0869-0049-2021-4-6-20

Asmop 3asensem 06 omcymcmeuu KOHOIUKMA UH-
mepecos.
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THE RISE OF INTERNATIONAL

HEALTH LAW

INTRODUCTION. Over the past decades under the
influence of demographic processes, economic shocks,
morbidity increase and other systemic problems a whole
spectrum of threats to health has gradually formed at the
international level, characterized by severe socio-eco-
nomic consequences for each country regardless of the
welfare level. Today, the challenges of ensuring universal
coverage of services, access to safe, quality medicines, con-
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trol of health care costs, effective response to health emer-
gencies, antibiotic resistance are not limited by the WHO
regulations, but are included in the agenda of the UN,
ILO, FAO and other intergovernmental organizations.
The need to form a unified approach to regulate activities
of numerous participants in international healthcare
regulation has served as an incentive for the gradual de-
velopment of international legal regulation of the field of
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health protection, becoming the subject of study by lead-
ing legal scholars, as well as international organizations.
The presented article provides a comprehensive analysis
of the main historical stages in the development of inter-
national cooperation in the field of health protection,
which served as the basis for the formation of interna-
tional health law in the field of health protection as a new
branch of international law. Special attention in the arti-
cle is paid to the assessment of the role of globalization
processes in changing the nature of threats to human and
public health and their impact on the formation of global
health governance concept. Based on the systemic prob-
lems that emerged during the COVID-19 pandemic, the
author formulated the main directions for improving the
international legal regulation of the health sector.

MATERIALS AND METHODS. During article prepa-
ration the following document were studied: acts of a uni-
versal and regional nature, resolutions of international
organizations, legal positions of UN specialized agencies,
as well as professional scientific associations. The theo-
retical basis of the research are the scientific works of na-
tional and foreign scientists in the field of international
law and international relations in the field of health pro-
tection. The article was prepared using the general scien-
tific method of cognition, including the formal logical and
situational method and private law methods, such as
comparative, historical and formal legal methods.

RESEARCH RESULTS. Within the framework of the
study, a conclusion was formulated about the formation
of "international health law" as a new branch of interna-
tional law, uniting international legal norms and princi-
ples governing the relations of subjects of international

1. BBCI{CHI/IC: UCTOPUYECKHUE ITAIIDI PAa3BUTUA
MEXKIYHAPOAHOIO COTPYIHNYIECTBA B cq)epe
OXpaHbl 3TOPOBbA

epBble YIIOMUHAHUA O COTPYAHNYECTBE IO-

I I CYHapCTB IS IPOTUBOJEIICTBYUSA YIpo3aM
B cpepe OXpaHbI 30POBbs CBA3AHBI C VIHU-
[MaTUBaMu 110 60pbbe ¢ MHPEKIVOHHBIMY 3a6071e-
BaHNAMY, CTPEMUTEIBLHO PACHPOCTPAHABIIMMMUCA
B EBpore o B/msAHMEM pa3BUTHA TOPTOBBIX IPO-
meccoB [Manuuenko 2021:174-197]. Tak, B 1348 . B
Benenuy 6bUI IPUHAT IePBbIiT 3aKOH, YCTaHABIIMBA-
IOIIMIT KapaHTMHHbIE MEPBI /IS CAEP>KUBAHMA pac-
npocTpaHenus 6y6oHHOIT YyMbl. BriepBbie mogo6ue
MEXIYHAPOJHONM OpraHM3allMM, pPEryaIupyolei
BOIIPOCHI OXPaHbl 3[0POBbs, MOABAETCA B 1838 I.
c yupexeHneM Briciero coBeta 34paBOOXpaHeHNA

8

law, as well as other participants in international rela-
tions in the field of human health. In the work, the author
presents the main sources of "international health law”
and formulates the subject of regulation of this branch of
law.

DISCUSSION AND CONCLUSIONS. Describing the
features of international cooperation in the field of health
protection, expressed in an increase in the number of in-
volved international organizations and other partici-
pants which are not subjects of international law, the
author substantiates the formation of the concept of glob-
al health management and analyzes the main scientific
publications in this area. Having studied the nature of
health threats that have formed over the past decade un-
der the influence of globalization processes, as well as the
systematic problems of international cooperation dem-
onstrated by the coronavirus pandemic, the authors em-
phasize the need to implement the repeatedly proposed
initiative to develop a universal act that forms the basis of
international legal regulation of health protection.

KEYWORDS: right to health, international law, health
law, global health governance, human security, public
health emergency of international concern, soft law,
WHO

FOR CITATION: Malichenko V.S. The Rise of Inter-
national Health Law. — Moscow Journal of International
Law. 2021. No. 4. P. 6-20. DOIL https://doi.
org/10.24833/0869-0049-2021-4-6-20
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KoHcTaHTHHOMONA, CHOPMUPOBAHHOTO IPENCTABY-
tenAMy OCMaHCKOI MMIIepUM 1 TJIaBaMy MOPCKUX
TOCYZIapCTB /I Ha30Pa 32 CAHUTAPHBIM PErynupo-
BaHMeM TYPelKMX IIOPTOB.

OpHako odUIMATIBHBI MEXIOCYAapCTBEHHBII
AMajior IO BOIIPOCAM OXPAHbBI 3[I0POBbs YeNOBeKa
Ha MEXIYHapOJHOM YDOBHE BIIEpBble COCTOSICA
B 1851 r. B pamkax IlepBoit MexxyHapOfHOI KOH-
¢bepennyu no cauutapun B Ilapuke, enbio KoTo-
poit 6bUIa paspaboTKa efUHOI CTpaTeruyt KOHTPO-
7151 32 pacIIPOCTPAHEHNEM XOJIepbl, YyMbI 1 JKeJITON
NMXOPaJKY, IOPasMBLIMX €BPOIENiCKMe CTPaHBbL
B 1882 r., mocne nposefenna Mexx/yHapOJHO KOH-
bepeHuuy no cannTapuy ObUIa MpUHATA «MeX/y-
HapofiHasA CaHMTAapHasA KOHBEHIVIA», CPOPMYINPO-
BaBIlasg HEOOXOAMMBIE Mepbl I IPefOTBPalleH s
paclpocTpaHeHMs XO/lepbl M CTaBIIas IePBbIM
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MeX/YHaPOJHO-IIPABOBbIM AKTOM, PETyIUPYIOIIUM
BOIIPOCHI OXPaHbI 37l0POBbA.

VicToputo pasBuTusa MeXAYHapOJZHOTO COTPY[-
HM4ecTBa B cepe OXpaHBI 3TOPOBbA C MOMEHTa
I[TepBoit MexayHapoiHOI KOH(epeHIMu 10 CaHu-
TapyUM JI0 HACTOSILETO BPEMEHU C/IeflyeT pasfieNnTh
Ha YeTbIpe 3Talla, KK/bI 13 KOTOPHIX OKasas Cy-
IIeCTBEHHOE B/IMsAHME HA pasBUTUE MEXIYHapoO[-
HO-IIPABOBOTO PETY/IMPOBAHMA MNAHHON OOTACTI.
ITepBblit 3Tam, ¢ MOMEHTa IepBOJl KOH(epeHIyM
110 CAaHUTApUM [0 yupexzieHns Opranusaumn sjpa-
BooxpaHeHus Jlurum Harmii, 6bu1 cBsizan ¢ dop-
MUPOBaHNEM HOPM M IIpaBWI /I obecledeHys
KOHTPOJIA M NpefoTBpallleHNs paclpoCTpaHeHNs
MH(QEKIMOHHBIX 3ab0meBaHMil. B pamkax BTOpOro
aTamna, Mexxpy Ilepsoit u Bropoit MupoBbpIMHU BOJiHa-
MM OCHOBHOJI (OKYC MEXIYHAapPOLHOIO COTPYAHMU-
JecTBa ObIT HAIIpaB/ieH Ha co3panye 3¢ dexTuBHOrO
MeXaHM3Ma PErylIMPOBAHNUA OT[E/NbHBIX BOIPOCOB
B cepe OXpaHBbI 3T0POBbA B PAMKax JleATe/IbHOCTI
JIurm Hanmit. Tpetuit stanm pasBUTHA MeXIyHa-
POJHOTO COTPYAHMUYECTBA, CBA3AHHBIN C I1OC/IEBO-
€HHBIM IIepMOJIOM, 0O3HaMeHOBacsA cosfanneM BO3
1 GOpPMUPOBAHNUS YHUPUIMPOBAHHOTO MOAXO/A
K PEeryIMpOBaHMIO BOIIPOCOB OXPaHBl 3/0POBbS B
MeXX/JyHapOJJHOV IIOBECTKe C y4eTOM IpobieM, ¢ KO-
TOPBIMY CTONKHY/IUCDH TOCY[APCTBa B IIEpUOJ, Cyllle-
crBoBaHusA JIuru Hanmit.

CoBpeMeHHbII 3TaIl MEXTYHApOIHOTO COTPYHN-
JecTBa B chepe 3npaBoOXpaHeHys Havancs B 1970 T.
107} BNMAHMEM CTPEMUTENBHOTO POCTa YMC/IA yIacT-
HMKOB PETy/IMPOBaHNUA BOIPOCOB OXPaHBI 3[0POBbs
Y 3HAUMTEIbHOTO YCTIOXKHEHNUA IPOLeCCOB KOOPAU-
HalM UX JeATeNbHOCTH, YTO MOCTY>KUIO OCHOBOI
IIEPEOCMBIC/IEHN POM MEKIYHAPOJHOTO TIpaBa.

2. @opmMupoBaHye KOHIEMIVI MEXIYHAPOTHOTO
mpaBa B cepe OXpaHbI 3TOPOBBS

IlepBOoHaYa/IbHO OCHOBHBIM (DOKYCOM MEX/YHa-
POZIHOTO COTPYAHMYECTBA B chepe OXpaHbI 3[0PO-
Bbsl ObUM MHQEKIVIOHHbIe 3a00/IeBaHNs, [109TOMY
MeX/YHapOIHO-IIPaBOBOE PEryIMpOBaHUe JaHHOI
obmact chopmupoBanoch Omarogapsi JOCTVDKe-
HISIM HAayKM «OOILIeCTBEHHOTO 3[;paBOOXPAHEHIIs».
IToy BIMAHMEM TaKMX WM3BECTHBIX Y4YEHBIX, Kak
P. Bupxos, JI. ITactep, 9. Uegsux, JI. lllarTak, P. Kox
B XIX B. mpousonuio ¢popmMupoBaHe YeThipex GpyH-
IAMEHTA/IbHBIX HPVHLVIIOB HAayK/ OOIIeCTBEHHOTO

3[IpaBOOXpaHeHMA: pa3paboTKa MPaBWI MOBENEHNA
Ha OCHOBE HAyYHBIX JAHHBIX M CTaTMYECKUX UC-
CTIelOBAaHMIT; BEPXOBEHCTBO MHTEPECOB 3[J0POBbA
061ecTBa, a He MHIVBIU/A; PABEHCTBO VI COLIMA/IbHAA
CIIPaBe[INBOCTD; HPUOPUTET TPOPUIAKTUYECKUX
MeponpusTuit. CornacHo ofHOMY 13 Hanbosee 06-
IIMPHBIX OINpeie/ieHNiI MOJ OOIeCTBEHHBIM 37pa-
BOOXPAaHEHUEM IIOHMMAeTCs 00/1acTb MeJMIIVHBL,
CBs3aHHAsA C MPOQUIAKTUKON 3aboeBaHNil, IPOJ-
JIEHVeM XVM3HM Y TIOOLIpeHneM GU3NYeCKOTro 30po-
BbA 32 CYET OPTaHM30BaHHBIX Mep B chepe OXpaHbI
OKpY>KalolL[ell Cpefibl, Pa3BUTHA COLIMATbHOIO CeKTO-
pa, KOHTPO/Is MHEKIVIOHHBIX 3a00/eBaHMii, 00yde-
HIsA IMYHO TUIVIEHE, OPTaHU3ALMM MESUIIVIHCKONM
Y CECTPVMHCKOII CTY>KOBI /I pAaHHETO BbIABICHUA 1
neyenns sabonesannit [Winslow 1920:23-33].

Hecmorps Ha 6071ee 4yeM BEeKOBYIO MCTOPHIO pa3-
BUTHA MEX/JYHapOJHO-TIPaBOBBIX HOPM B cdepe
peryImpoBaH1sA BOIPOCOB OXPaHbI 3[0POBbA Ye-
JIOBEKa, BIIEPBbIe B HAYYHOII JIMTEpaType MOHATHE
«MEX[[YHapOJfHOE IIPaBO 3[PaBOOXPAHEHN», WK
«MEX[[yHapOffHOe IpaBo B cepe OXpaHBI 30PO-
Bbs» (international health law) cramo ymomunars-
cs1 ¢ 50-x rogoB XX B. B KOHTEKCTe 3aIlUThI COLIM-
aJIbHBIX IIPaB TeX, KTO MOCTPajal B XOfie BOCHHBIX
koHukTOB. IIpusHanme Qakra dopmmpoBanms
HOBBIX MEXaHM3MOB PeTyIMpPOBaHNUA OXPaHbBI 3[0-
POBBS Ha MEX/YHAPOJHOM YPOBHE CIIOCOOCTBOBATIO
TOMY, YTO 110 MHMIMaTyBe [IpaBurenbcTBa bembrum
pesomoryeit BO3 WHA 6.40 B 1953 1. 6b110 1pep-
JIO)KEHO TIPOBECTU MCC/IEOBAHME «MEXAYHAPOTHO-
rO MEVILIMHCKOTO IIpaBa»’.

BaxxHyI0 po/Ib 4711 TEOPETUYEeCKOTO OCMBIC/ICHNA
KOHIIETIM MeXXIyHapOIHOro IpaBa B cdepe oxpa-
HbI 37J0POBbs U e NIPU3HAHNUA B KaueCTBe OTPac/n
MEX/YHApOJHOTO IIpaBa CBHITPaJo INPOBEeHNE B
1988 1. kpyroro crona «bynyee MexxyHapogHOTo
npaBa B cepe OXpaHbl 3[l0POBbS», IPUYPOYEHHOTO
K 40-netuio BO3. OCHOBHBIMM [OKIafuMKaMy Ha
MepompusaTuy BeicTymm npod. B.C. Muxaitnos un
npod. M. benamxep [Belangera 1989:1-8]. B wacr-
HocTy, B.C. MuxaitoBsM 6b110 cOpMYINpPOBAHO,
4TO MEXJyHapOHOe IIpaBo B cepe OXpaHbI 3[0-
pOBbSL ABJIAETCA CTPEMUTENILHO pPa3BMBAOLIEICA
OTPACIbl0 MEXIYHapOJHOrO IIyOIMYHOTO IIpaBa,
OXBAaTbIBAIOLIE IVPOKUI CIIEKTP IIPEIMETOB PETY-
muposauus [Mihajlov 1989:9-28]. IIpencraBnenHas
oTpacib mpaBa cHOPMMpPOBAHA MeEXITYHAPOTHO-
IPAaBOBBIMIU MEXaHM3MaMM, PeryIUpPYOMIMI MeX-

' World Health Organization: Preparatory Study on International Medical Law. URL: https://apps.who.int/iris/bitstream/
handle/10665/85647/0Official_record48_eng.pdf?sequence=1&isAllowed=y (accessed 19.08.2021).
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IPaBUTENbCTBEHHBIE OTHOLIEHNS 110 BOIPOCAM OX-
PaHBI 30pOBbA, KaK B MIPHOE BpeMs, TaK U B XOJie
BOOPY>XKEHHbBIX KOHGMKTOB. KpoMe Toro, B pamMkax
cpoeit nosuiuu B.C. MuxaitioB BHOCUT SICHOCTb B
OTHOIIECHNY MUCIONb30BAHNUA TEPMMHA «MEXIyHa-
POIHOE METUIIHCKOE MPABO», CIPABENTNBO OTMe-
TUB, 4TO «MEXJYHApOJHOE IIPaBo B cepe OXpaHbl
3[l0pPOBbS» ABJAETCA Ooee KOPPEKTHBIM OIIpefie-
JIEHVeM ¥ TOYHO OTPaKaeT COfiepyKaHue IMPaBOBBIX
NIPMHLINIIOB JaHHOM oTpaciu. M. benawxep B cBo-
eM JIoK/ajie oOpaTuI BHMMaHMe, YTO 00Ias Lefb
MeXX/JYHapOJHOTO IIpaBa B cpepe OXpaHbl 3T0POBbA
COCTOUT B NOJJEP)KaHNN, HAIIPAB/IEHNN ¥ KOOPAM-
HaIlMV HAllMOHAJIBHOTO 3aKOHOJATENIbCTBA B cepe
OXPaHBI 3[[0POBBAL.

Ha py6exxe BekoB B Hay4HOI JIMTepaType Bce
Yalle CTaly MOABIATLCA KOMIUIEKCHbBIE MCCIef0Ba-
HMA, PacCMATPUBAIOIINE MEXIYHApOJHOE IIPaBo B
chepe OXpaHBI 3[J0POBbSA B KA4eCTBE CAMOCTOATEIb-
HOJT OTPAC/IN MEXX/[yHapOHOTO IpaBa. B yactHoCTH,
HPEAIIOCHIIKN Y OCHOBHBIE KOMIIOHEHTBI ee popMu-
pOBaHNA OAPOOHO IIPOAHAM3UPIIOBAHBI B CTAaThe
b. To6ec [Toebes 2015:299-328]. B my6nukaiym
A. Teitnop copmynnpoBaHo, YTO MeXYHAPOLHOE
paBo B cepe OXpaHbI 3OPOBbS OXBATHIBAET BO-
HPOCHI OMOMEANIIMHCKOI HaYKM, PEIPOLYKTUBHOTO
3l0POBbS, KJIOHMPOBAHMA, WHBAINAU3ALNN,
(beKIMOHHBIX U HeMHQEKIVIOHHbIX 3a00/1eBaHMmii,
KOHTPOJIA 6€30IMaCHOCTI MEIVLIMHCKIUX YCIIYT, IPO-
IYKTOB IIMTaHMA 1 JIeKapCTBeHHbIX cpencts [Taylor
etal. 2004:359-386]. VIHTepec co CTOpPOHBI HAYYHOTO
coo01IIeCTBa K U3YYEHNIO BIVAHIA MEXAYHAPOITHO-
IPaBOBBIX HOPM Ha perylInpoBaHMe pasHOOOpas-
HBIX BOIIPOCOB B Cpepe OXPaHBbI 3[0POBbs O3BOJIIIT
He TOJIbKO HOATOTOBUTb HEOOXOAMMBII pyHIaMEHT
TEOPeTUYECKUX VCCIeOBAaHNII /1A POPMUPOBAHA
HOBOTO HAayYHOTO HAIIPaBJICHNS, HO 1 OIpPEJe/NTb
HepCIeKTUBHbIE HANPABICHUA €ro pasBUTHUA Ha
6/yKaiIIe TObL.

H-

3. Bonpocpl 0XpaHbI 30POBbS B IOBECTKE
MEXIYHapOTHBIX OPTaHU3AIIT

C MomeHTa npoBefieHNs Me>XyHapofiHOM KOH-
bepeHIMM IO TIEPBUYHOI MEMKO-CAaHUTAPHOII 10~

Moty B Anma-Ate B 1978 1. 1 odunmanbHOro 3ass-
nenust BO3 B 1980 1. 06 nckopeHeHUM BUPYca OCIIbI
Ha IUTAaHeTe M3MEHWJICS BeKTOP MeXIyHapOJHOTO
coTpypgHUYecTBa B cdepe OXpaHbl 370poBbA. OT
60pbOBI ¢ KOHKPETHBIMM MH(EKIMOHHBIMYU 3200-
JIeBaHMAMM ITyTeM pelleHNs KPaTKOCPOYHbIX 3ajad
0 BHEJIPEHNIO HEOOXOMVMMBIX Mep CHAepXXMBaHWA 1
HpelOCTaB/eHNA IeKApPCTBEHHBIX CPEICTB U Mefu-
IVHCKMX VI3TENUil IIpON3oLIeN Hepexon K Ghopmu-
POBAHMIO JIONTOCPOYHBIX CTpATeruii, HalleTeHHBIX
Ha QyHIaMeHTalTbHOe U3MeHEeHNe MOJXO0/I0B K Opra-
HM3ALVM MEAMIMHCKON IIOMOIY /I 0becredeH s
BCeoOILIero oxBaTa YCAyraMy 3[;paBOOXpaHEHMA.
Ilop, BIMAHMEM IIPOLIECCOB INOOAMM3ALNM TOCTe-
HeHHO chopMupoBamach He0OXOAMMOCTH OosIee M-
POKOTrO MOJAXOfa, IPEeAIOoNaralero Bo3feiicTBIe
Ha OCHOBHBbIE JIeTePMVHAHThHI 3[0POBbA: MUTAHIUE,
5KOJIOTMIO, 3[0POBBIIT 06pas xmsuu u fgp. Ilpusep-
eHHocTb BO3 K MCIO/Ib30BaHMIO aKTOB MATKOIO
IpaBa, HeOCTATOYHOE PUHAHCUPOBAHME U CTIOXKHAA
Mofienb QYHKIMOHMPOBAHMA OPraHM3alNy IPUBEIIN
K TIOCTeTIeHHOMY BK/TIOUEHMIO Psifia BOIIPOCOB OXpa-
HbI 3[J0POBbs B TIOBECTKY [eHepanbHOI Accambren
OOH, a Taxxe [pyrux MeXHIYHApOJHBIX U Peruo-
Ha/IbHbIX OPTaHU3ALINIL.

JlocTyKeHNA B OTHOIIEHNM CHIDKEHVS CMEpPTHO-
cru ot BIY / CITN]I, Ty6epkynesa, Manapun cieny-
eT acconuuposars ¢ aupgepcrsom OOH B xoopau-
HaIMy I7106a/IbHBIX MHULMATYB M (OPMUPOBAHUEM
9 deKTUBHBIX MeXaHM3MOB M/ VX peryimpoBa-
HMA. B yacTHOCTH, APKMM IIpYMepOM IIOHOOHBIX
M3MeHeHMiT sABasAercsa cosganue OO6begyHeHHOoI
nporpammbl OOH no BUY / CITN Ty (IOHIWJIC)
B 1994 r, a Ttaxke yrBepxxjeHue lleneit paspurnsa
TBICSIYENeTUS” U MOC/IeRytolmas paspaborka Lemeit
B 00/IaCTY YCTOIYMBOTO PasBUTHS’, Ifie OTHENbHOE
BHUMaHNe YAEIANIOCHh 3aladaM B 00/IACTH OXpaHbI
3nopoBbs. [Ipobrema BceoOlero oxsara ycayramm
37[paBOOXpaHeHMA [IOTYYN/Ia Pa3BUTHE B PAZie pe3o-
monuit A OOH. B yacTHOCTH, JOCTYII K T€XHOJO-
rMAM 3[paBooxpaHenns paccmarpusancs [A OOH
B PE3ONMIOVAX, TOCBALIEHHBIX B3aMMOCBA3U ITIO-
0a/IbHOTO 3/[paBOOXPAHEHNA U BHELIHel! IIOMUTHKY,
perysipHo npuHuMaeMbix ¢ 2009 r.* B ITommrude-
CKOII fleKmapanuy 3acejlaHusa BBICOKOTO YPOBHSA IO

2 leknapaums ToicaveneTra OpraHmsauyum O6benmHeHHbIx Hauwmi 2000 r. JocTyn: https://www.un.org/ru/documents/decl_
conv/declarations/summitdecl.shtml (gaTta o6patieHus: 19.08.2021).

3 OOH: Pe3ontouus, npuHaATan feHepanbHol Accambrneei 25 ceHTabpa 2015 r. «[peobpazoBaHme Hawwero mupa: MNoeectka
[HA B 06nacTy ycTonumBoro passutua Ha neprog fo 2030 rogax». floctyn: https://undocs.org/ru/A/RES/70/1 (pata obpalue-

HuA: 19.08.2021).

4 UN: Resolution adopted by the General Assembly on 12 December 2012 "Global health and foreign policy". URL: https://
undocs.org/A/RES/67/81 (accessed: 19.08.2021); UN: Resolution adopted by the General Assembly on 11 December 2014
"Global health and foreign policy". URL: https://undocs.org/en/A/RES/69/132 (accessed 19.08.2021).
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Vladislav S. Malichenko

ISSUES OF THEORY OF INTERNATIONAL LAW

BOIIPOCY O BCeoOIeM OXBaTe YCIyraMiu 3JpaBOOX-
paneHus, npunHAToi B 2019 1., yenaercsa oTaenbHoe
BHUMaHue Ipo6ieMe JOCTYIIA K TeXHOIOIMAM 37Ipa-
BooxpaHeHns’. B wactaoctu, A OOH dopmynupy-
eT 00513aTe/IbCTBO 110 BCeoOIeMy 0becredeHnIo 1o-
CTyIIa K yCIIyraM 3fipaBooxpaHenns K 2030 .

Ba>kHBIMM aKTaMM YHMBEPCA/IbHOTO XapaKTepa,
(bOpMMPYIOLIMMM OCHOBY Pa3BUTHA HAYYHOTO IIO-
TeHIMasIa /i1 CBOEBPEMEHHOI Pa3paboTKM TeXHO-
JIOTMil 3[paBOOXpaHeHMs, ABNAITCA KoHBeHIuA o
OuornorndyeckoM pasHoobpasum 1992 r.°, moproros-
neHHas B pamkax IIporpammbr OOH mno oxpyskaro-
ieit cpefie, 1 Haroiickuii IpOTOKOJ perympoBaHus
IOCTYIA K TeHeTUYeCKMM pecypcaM U COBMECTHOTO
ucnonpzoanus Beirog, 2010 r’. IlpencraBneHHbIe
COITIALIEHMs 3aKPEIUIAIOT IIPaBO Ha JOCTYI K re-
HETHYECKUM PeCypcaM, YTO SABJIAETCA OCHOBOI A
IPOBeJeHNsA HAYYHBIX MCCIENOBAHNUIT, pa3paboTKy
TEXHOJIOTUI! 3[JpaBOOXPAHEHNUA Y PasBUTUA HMIIle-
BOJI IIPOMBIILIEHHOCTH.

HocTyn k 6e30macHBIM IIPOAYKTaM IMTAHUA
— BaXHBIIl BOIIPOC B CHCTE€ME OXPaHbBI 3I0pOBbs
U OHO M3 HaIpaBjIeHMit coTpynHudectsa BO3 u
IIpomoBONBCTBEHHO U CETbCKOXO3AICTBEHHON Op-
rarusanuy OOH (®AO). B wactHOCTH, yXKe 6omee
nonyseka fericteyer Komuccusa «Komekc Anmmen-
Tapuyc», yupexenHasa copMectHo BO3 n ®AO ma
dbopMupoBaHMA MeXYHAPOIHBIX CTaHAPTOB 0be-
CIleYeHN s KadecTBa NMIIeBbIX NponyKToB. He MeHee
BaXHBIM BOIIPOCOM SABJIAETCA ObecIedeHne pammo-
Ha/IbHOTO VCIIO/Nb30BaHNA aHTHOAKTepMaIbHOI Te-
paIny B CeNbCKOM XO03AICTBE /I IpefoTBpalleH s
PasBUTHA aHTUOMOTUKOPE3UCTEHTHOCTHL.

KoHuemnmusa BceobIero oxsara yciayramu 3apa-
BOOXpPaHeHNsA IpefoyaraeT obecredeHne JOCTyna
KaX[J0T0 K HeOOXO/IVIMBIM TE€XHOJIOTMAM 3JPaBOOX-
paHenys. OGHVIM U3 OCHOBHBIX 6apbepOB JOCTYIIHO-
CTU BBICTYIIAIOT HOPMBI, YCTaHAB/IMBAIOIJE OIpe-
Jie/leHHble TPeOOBAHNA K 3alIUTe VCK/IIOUNTETbHBIX
IpaB pa3pabOTYMKOB TEXHOJIOTWII, IO3BONAIIINE
YCTaHAaBIMBATb Il€Hbl Ha MPOAYKIMIO, 3a4acTyI0
IpeBbIIIALINE 9KOHOMUYECKIE BO3MOXKHOCTH TO-
CYyJapCTB. AKTUBHYIO PO/b B IIOMCKE KOHCEHCyca

MeX[y MHTepecaMyu roCylapCTBa U IIPOM3BOAUTE-
7ell B paMKax peanmsanuy nojoxkeHmit Cormaiie-
Hua TPUIIC, a Takke permoHajbHBIX TOPrOBBIX
COITIALIEHMI], YCTAaHABINBAOIIVX JONONHUTEIbHbIE
Tpe6OBaHMA B OTHOIIEHNY 3aLIMThI MCKTIOUNTENIb-
HBIX IIpaB INPOM3BOAMTENEl (apMaleBTUIeCKO
Y MEIMIVHCKON IPOMBIIITIEHHOCTY UTPAIOT MeX-
[lyHapofiHble oOpraHusauuyu. B yacTHOCTH, pOIK
MeX/YHApOJHOTO IIpaBa B obecIledeHUM HOCTYyIa
K TEXHOJIOTUAM 3[;paBOOXPaHEHMA MOCBAIEHO CO-
BMecTHOe uccnegosanne BO3, BTO u BUITO?.

IIpencTaBieHHbII HepeYeHb BOIPOCOB, (Ury-
pUpPYIOLINIT B IOBECTKE MEX/YHAPOJHBIX OpraHu-
3alMil, He ABAETCA MCYEPIIbIBAIOLINM, HO JIeMOH-
CTpMpYeT BO3PACTAIOLYI0 PO/Nb OXPAHBI 3[J0POBbs
B PasBUTUU MEXIYHapOJHOTO COTPYHMYECTBA, a
TaKXe OIpefie/sieT HeoOXoauMOoCTh 3¢ deKTUBHOI
KOOD/IMHALIMM [IeATeIbHOCTY BCEX BOB/IEUEHHDBIX
YYaCTHUKOB 1 COBEPIIEHCTBOBAHNUA HOPMOTBOpYE-
CKMX IIPOLECCOB.

4. Ino6anpHoe ynpaBiieHne B chepe OXpaHbI
3J0pOBbA

CrpemuTeNIbHOE YBE/MMYEHNE 4YUC/IA BOIPOCOB
OXPaHBI 3[J0POBbS B MEKYHAapOJHOII IOBECTKe, a
TaKKe JMX CYLIeCTBEHHOEe BIIMAHNE Ha HOCTIDKEHMeE
Ie/ell YCTOMYMBOTO pasBUTHA U obecliedeHne co-
IMaTbHO-3KOHOMIYECKOTO 6/1ar0COCTOSHUSA CTPaH
HOCITY>KWIM OCHOBOV (OPMMPOBAHNUA KOHLEILINN
«I7100aJIBHOTO 3[JpaBOOXPAaHEHNA», IOCTEIIEHHO 3a-
MeCTVBLIEI TIOHATIE «MeXYHAPOLHOTO 3[JpaBOOX-
paHeHVsA» B JOKYMEHTAaX MEeXAYHAPOIHBIX OpPraHN-
3alMil M Hay4HBIX myOmkanusax. 3a 2005-2010 rr.
OBLIO OITYO/IMKOBAHO 3HAYNTEIbHOE KOMIMYECTBO VC-
CTIe[IOBaHMII, OTMEYAIOIVX CIOKHYIO B3aMMOCBA3b
IPOLIeCCOB II00AMM3AINY Y TIOKa3aTeNell 310pOBbsA
HaceJIeH i1, OKa3bIBAIOLIYIO B/IVHIE Ha YKpeIUIeHNe
CUCTEeMBI perymmpoBanus cgepbl 00IeCTBEHHOTO
3gpaBooxpaHenus [Huynen, Martens, Hilderink H.
2005:1-12; Martens et al. 2010:1-14].

KoHuenmmsa «rmo6ambHOTO 3[paBOOXpaHEHNUA»
nofipasyMeBaeT obecredeHne 30pOBbs HaceNeHNsA

> UN: Resolution adopted by the General Assembly on 10 October 2019 "Political declaration of the high-level meeting on
universal health coverage". URL: https://undocs.org/en/A/RES/74/2 (accessed 19.08.2021).
5 KoHBeHUuA o bruonormyeckom pasHoobpasmm 1992 r. octyn: https://www.un.org/ru/documents/decl_conv/conventions/

biodiv.shtml (aata o6paLyeHms: 19.08.2021).

7" Haromnckui npoToKon perynnpoBaHnsa AOCTYMNa K FeHeTUYeCKNM pecypcam Y COBMECTHOTO MCMOJIb30BaHUA Ha CNpaBeasin-
BOW 1 paBHO OCHOBE BbIrOA OT UX NpUMeHeHs K KoHBeHLUK 0 buonormyeckom pasHoobpasum 2010 r. Joctyn: https://www.
cbd.int/abs/doc/protocol/nagoya-protocol-ru.pdf | (nata obpaLyeHna: 19.08.2021).

& TloBblWeHre JOCTYNHOCTU MEeAULMHCKUX TEXHOMOMMIA 1 MHHOBaUMA. Ha CTbike 34paBOOXpaHeHWs, HTeNeKTyanbHON
cobctBeHHocT 1 Toproenun. 2013. Hdoctyn: https://www.wipo.int/publications/ru/details.jsp?id=305 (pata ob6palueHus:

19.08.2021).
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IOCPEACTBOM peryIMpOBaHMA B3aMMOCBA3EN 1
B3aJIMO3aBICHMOCTE]l YYaCTHUKOB MEXYHapOJ-
HbIX OTHOIICHMII, BO3HMKAIOUVX IOJ B/IMAHUEM
nporeccoB rnobamsaryu. CoBo «rmobanpHoe» B
KOHTEKCTE PeryIMpoBaHNsA BOIPOCOB OXPAHbI 3[0-
POBDBS CTaJIO UCIIO/NB30BATbCA C CEPEANHBI MPOIIIO-
ro Beka. B xauecTBe mpumepa cleyeT YIOMAHYTb
[l1o6anbHy0 IpOrpaMMy IO MppafuaIiy Malapyn,
sanyuenHyto BO3 B cepennue 1950-x, mamdrer Ko-
murera BO3 110 00111ecTBEHHBIM B3aMIMOOTHOIIEHN -
am [nmo6anpHas 6utBa npoTuB 3aboeBanuit 1958 r.
[Deutsch 1958], noxnan 1971 r. ITanmarst IIpencrasu-
teneit CIIIA «Ilomutuka rmo6anbHOro 3paBooxpa-
HEHNA»’, @ TakKe MHOTOYVIC/ICHHbIE MCC/IEeOBAHNA
I7106a/IbHBIX TTONY/LLMOHHBIX mpobieM. Tak, yke
B 1989 1. B pabore [I. Temnepra ormedanocs, 4To
MICTOPUYECKN CIOKMBILVECS OCHOBBI Hyist fudde-
PeHIMaLM BOIIPOCOB B c(hepe OXpaHbI 3[[0POBbS B
3alaJiHBIX CTPaHAX Ha BHYTPEHHUIT M MEK[YHAPOJ-
HbIT ypoBeHb yTparumn cMmbich [Gellert 1989:421-
424]. CyulecTBeHHOe BMsHME IN00ANM3ALNU Ha
00LIeCTBEHHOE 3I0pPOBbE OBIIO PACCMOTPEHO B
crieranpHoM Bbinycke Brommerens BO3 2001 r.'°,
a TaKoKe APYIUX MyOIMKaLVAX, HOSABUBIINXCA B Ha-
gaste 2000-x rr. [Walt 1998:434-437; Taylor, Bettcher
2001:920-929; Bettcher, Yach 2000:521-534; Yach,
Bettcher 1998:738-741; McMichael, Beaglehole
2000:577-582].

Yrpossl 1 BBI3OBBI B cpepe OXPaHBI 3[JOPOBbBS,
BO3HMKAOLIVe IO BIMAHMEM IPOILeCcCOoB IN06a-
NU3alMy, He OTPaHNYMBAIOTCA TOCYAAPCTBEHHBI-
MM TPaHMIAMU M TPeOYIT CKOOPAMHUPOBAHHOTO
MeXXCEKTOPAIbHOTO B3aUMOJelICTBIUA. B mogo6HbIX
YCIOBMAX MeXIYHApOJHbIE OPraHM3aLUM, CO3[a-
BaeMble JIA pelleHNs Y3KOIPO(UIbHBIX BOIPOCOB
B TaKUX OTPAC/IAX, KaK 9KOJIOIUA, TPY/OBbIe OTHO-
IIeHNsA, VHTEVIEKTya/lbHasd COOCTBEHHOCTD, 37Ipa-
BOOXpaHeHIe 0ojiee He CIIOCOOHBI «eAVHOTMYIHO»
pelIaTh IIOCTaB/ICHHbBIE 3a AUl

TenpeHUNA yBeMM4eHNS YMCTa OPTaHU3ALNIL, He
ABJIAIOIINXCA CyObeKTaMU MEeKIYHapOJHOTO IpaBa
Y TPaJAMIMOHHBIMY YYaCTHUKAMM MEXTYHAPOTHBIX
OTHOIIEHNIT, HO BOBJICYEHHBIX B PellleH}e BOIIPOCOB
OXPaHBbI 37J0pOBbs Ha MEKIYHAPOIHOM YPOBHE, OT-
YeT/IMBO NIPOCIEKNBAETCA C Hayala HOBOTO CTOJIe-
TNA, KOTAA CTA/IO SCHO, YTO aMOMIIMO3HbIE 3aJaun

LIPT TpebyioT cyliecTBEeHHBIX (DMHAHCOBBIX BIINU-
BaHWIl J OPraHM3ALMOHHOTO CONpPOBOXZEHNA. B
OZ{HOJT M3 MOC/TIeIHVUX IyOMMKAIWil, TOCBSAIIEHHBIX
[JAHHOMY BOIIPOCY, IIPOJ€MOHCTPUPOBAHO, YTO IIO-
pAnka 203 pasIMYHBIX MEXIIPaBUTEIbCTBEHHBIX
Y HEIPaBUTEIbCTBEHHBIX OPraHM3alluii, BOBJIEYe-
Hbl B PEryl1MpoBaHye BOIPOCOB OXPAHBI 30POBbA
[Hoffman, Cole 2018:1-19]. [Torpe6HoCTb B 3ddex-
TUBHOI KOOPAMHALIMY JIeATETbHOCTY BCEX y4acT-
HMKOB YIIpaBJIeHUA IpoLieccaMyl B cepe OXpaHbl
3J0POBbS MOCTY)XXM/IA TPUITEPOM (POPMUPOBAHNA
KOHI[eIMM I7106a/IbHOTO YIIPaB/IeHN 3paBOOXpa-
HeHJeM, HallpaB/IeHHOl1 Ha noBbIueHe 3¢ dexTus-
HOCTI pacIpefie/ieHUs pecypcoB UL TOCTVDKEHNA
I7106a/IbHBIX 1jefell B 00/1aCTy OXPaHbI 3[[0POBbSL.

CerofHsA MOXXHO BBIZEUTD C/IeAYIOLI/e ITPYIIIIBI
YYaCTHMKOB IJI00ATbHOIO YIIPaBIeHVs 3JpPaBOOX-
paHeHVeM: TOCYAapCTBa; MeX/YHAPOJHbIE OpPraHN-
sanuu cucteMbl OOH, a Tax)xe MHbBIe MEXIYHAPOS-
Hble OpraHM3allMM, 3aTPAarMBAIOIINE COLUAIbHbIE
BOIIPOCBI B PaMKax CBOeJl IOBECTKM; HErOCyHap-
CTBEHHbIe OpraHm3anny, oobeaHsAIIIe O0IbIIoe
KO/IMYECTBO PA3NMYHBIX CTPYKTYP, HE OTHOCSAIIVX-
cA K TPaJMIIMIOHHBIM CYObEKTaM MEX[yHapOJHOTO
npasa (pumaHTpoIYecKIe OpraHusaLym, rocynap-
CTBEHHO-YaCTHblE ITAPTHEPCTBA, HEKOMMepYecKiue
OpraHu3alyy, HayYHble 00 beMHEHN A, TPAHCHAIIN-
OHaJIbHbIe KOPIIOPALIVIN).

BesycnoBHo, usyuas ¢eHOMeH I06aTbHOTO
yIpaB/IeHNs 34paBOOXpaHeHNeM He0OX0Mo o6 pa-
TUTBCS K paboTaM, GOpMYIUPYIOLIM OLIpee/ieH e
HOHATHUA «IM06a/IbHOE yIIpaBIenHye». Ha cerogusm-
HIII IeHb B HAayYHOI1 InTepaType copMupoBanoch
MHO>KEeCTBO IIOfIXOJO0B K OIPeie/IeHNI0 JAaHHOTO I10-
HaTus [Weiss, Ramesh 2010:448; Bjola, Kornprobst
2011:320; Finkelstein 1995:367-372]'!. B wactHOCTH,
B pabore O.O. MapreHca ynorpebnsieTcs TepMuH
«MEX[[yHapOJHOE  YIpaB/IeHNe», OIpee/eMblil
KaK COBOKYITHOCTD 3a/jad 1 IIPaBOBBIX OTHOLICHMIA,
BBIXOZIAIIVX 3a IIPefie/Ibl TOCYapCTBEHHbBIX IPaHNUIL
[Maprenc 2014:3-7]. Takum o6pa3oM, pyKOBOJ-
CTBYACh COBPEMEHHBIMM TEHIEHIMAMMU B OOIACcTM
MeXX/JYHApOJHBIX OTHOIICHWII U Pa3BUTUA MEXIY-
HapOJIHO-IIPABOBBIX MEXAHN3MOB MX peryIMpoBa-
HMA, TIOf| II00A/IbHBIM YIPaB/IeHNeM ITOHMMAeTCA
KOMIITeKC pOpManbHbIX U HeOpManbHbIX MHCTHU-

® Cm.:The Politics of Global Health, Prepared for the Subcommittee on National Security Policy and Scientific Developments
of the Committee on Foreign Affairs, US House of Representatives, Washington, DC: US Government Printing Office. 1971.

19 Cm.: Theme Issue on Globalization. — Bulletin of the World Health Organization. 2001 Vol.79. No. 9. P. 802-905. URL: https://
www.ncbi.nlm.nih.gov/pmc/issues/173061/ (accessed 19.08.2021).

" Cm. Takxe: Riazati S. A Closer Look. Professor Seeks Stronger UN. — Daily Bruin. October 17, 2006. URL: http://dailybruin.
com/2006/10/17/a-closer-look-professor-seeks/ (accessed 21.08.2021).
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TYTOB, MEXaHI3MOB, OTHOLIEHMI! 11 IIPOLIECCOB MEXK-
Iy TOCYAapCTBaMM, PbIHKaMU, TPaXKAaHaMU U Opra-
HM3aIMAMY (KaK MEeXIPaBUTENbCTBEHHBIMY, TaK 1
HeIPaBUTE/TbCTBEHHBIMM), 00/TafJaloIMMI KOJIIEK-
TUBHBIMM VIHTEpecaMy, a Takxke cHOpMyIMpOBaH-
HBIMM ITPaBaMy U 00A3aHHOCTAMIL

Tepmun «rmobanbHOE yIpaBieHMe 34paBOOXpa-
HEeHJeM» BIIepBbIe Ha4a/l TOSB/IATCSA B HAYYHO TN~
TepaType B KOHLe 1990-X IT. Ipyu onyucaHnm pasHo-
06pasusa MexaHN3MOB YIIPaB/IeHM) s, BLIXOAALINX 3a
PaMKI MeXITPaBUTETbCTBEHHOTO COTPY/HUYECTBA
B obmacty 3npaBooxpanenus [Dodgson, Lee, Drager
2002:1-28]. B o6sopuom uccnegoBauuu P JIn n
A. Kampaga-CkoTTa IpoBefieH aHaIU3 Pas3IMyHbIX
HyOMMKanuii 0 BOIPOCY I00ATBHOTO yIpaBie-
HMA B cepe OXpaHbl 3T0POBbsA, IPOLEMOHCTPYPO-
BaBIIWII CYIleCTBEHHbIE P3Ny B OIpee/IeHNN
JJAHHOTO IIOHATHA, a TAKXKe CUTYaLUM, TPV KOTOPBIX
oHo npuMennMo [Lee, Kamradt-Scott 2014:1-10].

BmecTe ¢ TeM, 0OpaTUBIINCH K UCCTEIOBAHUAM
Hanboree M3BECTHBIX TEOPETUKOB B JAaHHON 00-
JIACTU, MOXHO C(OPMYIMpPOBATH OCHOBHbBIE Xa-
pakTepHble TpusHakKu (QeHoMeHa I7106aTbHOTO
yIpaB/leHNsA 3[paBOOXpaHeHNeM. B wacTHOCTH,
[I. Oupnep ompenenu, 4To IM06ANTbHOE YIIpaBiIe-
HJie 3[paBOOXPAHEHMEM — TO IIPOLECChI, peasn3y-
eMble TOCYJapCTBaMy, MeXXIYHAPOIHBIMY OpraHNU-
3alMAMU Y MHBIMYU YYaCTHUKAMU MEXTYHAPOTHBIX
OTHOIIEHNUIT B IPOTUBOJENCTBUM IT00ATbHBIM
yrpo3aM U BbI30BaM B c(epe OXpaHbl 3TOPOBbA.
VI3BeCcTHBINT MCCIENOBaTeNb OCOOEHHOCTEN  IVIO-
6anpHOrO yIpaBneHNs B cdepe OXpaHbI 3[OPOBbs
JI. Toctun yTBep>X[an, 4TO KOHLENLUM IpaBa U
yIpaB/leHNMsA B3aMMOCBA3AaHbl — 3aKOH ABJIACTCA
OCHOBHBIM QaCIIeKTOM YIIPaBJICHUA, 2 MEXaHM3MbI
yIpaB/eHNA MOTYT NPUHUMATh (GOpPMY IPaBOBBIX
HopM [Gostin 2014:560]. OcHOBbIBasichb Ha IIpO-
BElCHHOM aHa/lN3e HayYHbIX IIyONuKanmii, IOx
«I7I00aNIbHBIM ~ YIIPAB/IEHMEM  3[JPaBOOXPAaHEHNA»
HeoOXOAMMO MOHMMATh IIPOLECChI, HAIIpaB/ICHHbIE
Ha obecredenye 3QQPeKTUBHON KOOPAMHALN [e-
ATENIBHOCTY BCEX YYaCTHUKOB MEXAYHAPOTHBIX
OTHOILIEHNUIT B cepe OXpaHbI 30POBbS, HA JOCTHU-
JKeHJe COI/IACOBAHHBIX ITI0OAIbHBIX Lieiell, a TaKxKe
npodUIAKTUKY ¥ IPOTUBOJEIICTBME Ype3BbIYali-
HBIM CUTYallUAM B cepe 30paBOOXPaHEHNIA.

5. OnpepeneHne MOHATH
«MEXAYHAPOJHOE IPABO 3[PAaBOOXPAHEHILI» U
«rmo6anbHOe MPaBo 3APaBOOXPAHEHII»

CoBepIleHHO JIOTMYHO, YTO HOf, BIUAHMEM IIPO-
IIeCCOB ITI0OMM3aLMy 1M PAcCMOTPEHHOI paHee
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KOHIeMIMM I7I06a/IbHOTO YIIPaBIeHUA 3JPaBOOX-
paHeHVeM B HAay4HOI INTepaType MPOU3OIIIA SBO-
OIS TEPMIUHA «MEXIYHAPOLHOE IPaBO 3[paBo-
OXpaHeHVsD» (WM «MeXIyHapOJHOe IPaBo B cepe
OXpaHBI  3[0POBbsI»), TPAHCHOPMUPOBABIIETOCS
B «I7106a/IbHOE TIPaBO B cepe OXpaHbl 3T0POBbSI»
(global health law). Bosuukaer Bompoc, cnenyer nmu
JCIIO/IB30BATh TEPMIH «I7I06ATbHOE IPABO» BMECTO
«MEeX/IYHAPOJHOTO IpaBa» B cepe OXpaHbl 300PO-
BbsA. boree TpafMILIMOHHbI TEPMIUH «MEXYHAPOL-
HOe» TIPY OIIpefie/IeHII HOpM IIpaBa B chepe OXpaHbl
3[JOPOBbS COOTBETCTBYET JleMHUIVIAM, UCIIONb3Ye-
MBIM B OTHOIIEHNY PYTUX OTPAC/Ieil MeX/yHapOS-
Horo npasa. [Toebes 2015: 299-328]. C onHoit cTO-
POHBI, TepMUH «I7I06ATBHOE IIPABO B cpepe OXpaHb
3[J0POBbS» MOTEHIMATLHO OTPAKAeT MOC/IEeNCTBIA
r1o6anusanuy B 0671acTyt 3paBoOOXpaHeHN s, BKIIIO-
4as pOCT POV U BJIMSAHUA MHOXECTBA YYaCTHUKOB
17106a/IbHOTO YIIpaB/IeHNs 3[[PaBOOXPaHeHNEM, 00b-
eIVHAA aKThI 00A3aTeIbHOTO XapaKTepa M MATKOTo
IpaBa, IpYHIMaeMble KaK MeX/YHapOJHBIMH I pe-
TYIOHAIbHBIMM MEXIIPAaBUTEIbCTBEHHbIMI OpraHN-
3alMAMY, TaK ¥ 00be[IHEHNAMM MHOTO XapaKTepa.
Kak cnpasegmiBo ormedaer npogeccop [I. Prorep,
B TO BpeMsA KaK MeXJYHapOZHOMY IIpaBy B cdepe
OXPaHBI 3[J0pPOBbA HPUCYI Oojee TpaaMUIVOHHBI
TOJIXOf, OCHOBAHHBIII Ha IIPABIJIAX, PeryINpYOIIX
OTHOLIEHNSA MEXJY TOCYAapCTBaMy, IM0OanbHOe
1paBo B cdepe OXpaHbl 3T0pOBbs popmupyeT boree
06Vt TIOXOf, PEryIMpysl OTHOLIEHWA MMUPOBOTO
coob1ecTBa Kak efuHoro nemoro [Ruger 2008:423].
[Tpodeccop copmynupoBan OCHOBHbBIE OTINYNS
HOHATUI «MEXIYHapOJHOE IIPaBo B chepe OXpaHb
3[0pOBbsI» 1 «I706aNbHOE MpaBoO B cepe OXpaHbI
310poBbsi». [lo ero MHeHNIO, epBOe MOHSITHE SB-
nseTcst 6oree TPASVILIMOHHBIM U OOBENUHSET OT-
HOIIEeHVA, pOpMUPYOLINecs PV B3aUMOJeICTBUN
CyObeKTOB MeXIYHApPOJZHOIO IIpaBa, B TO BpeMsd
KaK IIOCTIeIHee PeryIpyeT OTHOIIEHNA MeXy BCe-
MM BO3MOXKHBIMM CYOBEKTaMU, IPSAMO MY KOCBEH-
HO OKa3bIBAIOIIMMM B/IMAHUE HA peryIMpoBaHMue
BOIIPOCOB OXPaHbl 3[JOPOBbS Ha MEXAYHAPOTHOM
yPOBHe.

Ha ceropHAmHMIT leHb M3YYeHMIO ITI00ATbHO-
ro mpasa B cdepe OXpaHbI 3[JOPOBbS HOCBSAIIECHO
MHOXKeCTBO  (YH/IaMEHTAJIbHbIX  MCCTIe[OBaHMNIA,
GbOopMyIUPYOMNX MPeANOChUIKY IOABIEHNA JjaH-
HOJT OTpac/iyu IpaBa, IPUHINIIOB ¥ 0COOEHHOCTe
ee TIPUMEHEHNA B KOHTEKCTe COBPEMEHHBIX YIpo3
U BBI3OBOB 37I0pOBbI0 YenoBeka [Gostin 2014:560;
Law...2014:635; Global Health Law...2016]. JI. To-
ctut u A. Teitnop chopmynupoBany onpenenenne
«r7106aIbHOTO IpaBa B cdepe OXpaHbl 3TOPOBbSI»
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Kak o67macTy, oObeuHAIOLIell IPaBOBble HOPMBI,
IPOIIeCChl U MHCTUTYTHI, HAIIpaB/IeHHble Ha (op-
MUPOBaHUE YCIOBUII JOCTVDKEHVUS MaKCHMA/lIbHO
BO3MOXXHOTO YPOBH:A (PM3NUECKOrO U ICUXIYECKO-
ro 3nopoBbs. Hopmbl rmo6anpHoro npasa B cdepe
OXPaHBI 3J0POBbS IIPU3BAHBI 00€CIIeUNTD IIPABIUIIb-
HbIIl IIOAXOJ] BCEX YYaCTHMKOB MEKYHApOJHOTO
COTPY[HMYECTBA, BKII0YAsA MEXIyHapOIHbIe Opra-
uusanyu, CMI, THK, 6narorBopurenpubie ¢oH-
mpl, HKO x perymupoBaHMio BOIPOCOB B HTAHHOIN
o6macti. Heo6XomuMo OTMETUTD, YTO STOT IIOAXOL
BBIXOIUT 33 PaMKJ TPaJUIVIOHHBIX FPAaHNUL OPUIIN-
aJIbHBIX VICTOYHMKOB 11 CyO'beKTOB MEXIyHAPOLHO-
ro npaBa [Gostin, Taylor 2008:53-63;].

B noxrBep)xuenye Tesnca o GOpMUpPOBAHUN HO-
BOTO HAayYHOTO HAIPaB/IEHNA CTOUT OTMETUTD, YTO
3a ToC/efHee pecATuaeTe ObII0 CHOPMIPOBAHO
HECKOJIBKO SKCIIEPTHBIX TPYIIl /I U3YYEHUSA 0CO-
OeHHocTeil rmobanpHOro mpasa B cdepe 3apaBo-
OXpaHeHMsA KaK OTPac/Iy MeXIYHapOIHOTO IIpaBa.
Tak, B 2014 1. Acconuanmer MeX/[yHapogHOro mpa-
Ba Ob171 yupexxeH Komuret 1o r1o6anpHoMy mpaBy
B chepe OXpaHBI 3[0POBbS /I NMOAAEPKKI Pa3Bu-
THs 3TOJM CaMOCTOATEIbHO OTPAC/IN MEXYHAPO/I-
HOTO IIpaBa, ¥ /I TOTO 4TOOBI cPOPMYINPOBATH
e[lMHble ITIPUOPUTETHI PA3BUTHUA MEXAYHAPOTHO-
IPaBOBOTO PETYIMPOBAHNUA B TAKUX OOMACTAX, KaK
3allMTa IPaB 4eTOBEKa, 3allMTa NHTE/UIEKTyaIbHO
COOCTBEHHOCTH, PETYIMPOBaHIe TOPrOBIN U VHBe-
cruyit. PerynupoBanue BOIpocoB 0611ecTBEHHOTO
3[[paBOOXpAaHEHMsA 3aTparMBaeT MHOTME OOIacTH
IpaBa Ha CyOHAIL[VIOHaJIbHOM, HAI[VIOHAJIbHOM, pe-
TYIOHAIbHOM 1 MEXX/[yHapOfHOM ypoBH:X. [ToaTomy
OffHa I3 OCHOBHBIX 3ajilad Komurera coctout B cu-
CTeMaTU3alLVM VCTOYHMKOB HOBOJ OTPAaciM IpaBa
IyTeM aHaIM3a ¥ KOAUPUKALMI PeLIeHNIT MEeX/Y-
HapOJIHbIX OPraHM3aLINIT, MEX/YHAPOJHBIX 1 HAIIU-
OHA/IPHBIX CYeOHBIX OPraHOB, AKTOB YHUBEPCA/Ib-
HOTO VI PErMOHA/IBHOTO XapaKTepa, 3aTParuBaolnx
HPAMO WIM KOCBEHHO BOIPOCHI OXPaHbI 3J0POBbA.
Ha Bropoit koHdpepeniyn Accorppannu B 2018 1. B
Cupnee Komurer npusHai, 4to r1obanbHOe IpaBo
B cdepe OXpaHBI 3[0pOBbA YTBEPAWIOCH B Kaue-
CTBe HOBOJI OTPAaciIy MeXJIYHapOJHOTO IIpaBa, He-
CMOTpA Ha OTCYTCTBME YETKO CPOPMYIMPOBAHHBIX
IPMHLUIIOB perymipoBanusa'. B qokmazge mo nroram
KOH(epeHIMN MOAYEePKUBACTCS, 4TO IM06anbHOe
paBo B cepe OXpaHBI 3[OPOBbS He COMOCTABUMO

C APYTUMU OTPACTIAMM MEK/[YHAPOJHOTO IIPaBa, I7ie
chOopMMpPOBAIOCH CYLIECTBEHHOE KOMMYECTBO aK-
TOB YHMBEPCAIbHOI'O XapaKTepa C COIJTACOBAHHBIMM
00BEKTOM U LIENIBIO.

B pamkax ¢opmmpoBaHus 17106ambHOTO IpaBa
B cepe OXpaHBI 3[J0POBbA B KayecTBe CaMOCTOS-
TEJIbHON OTPAC/IN MeXIYHapogHoro npasa B 2019 1.
Obla yupexjeHa coBMecTHas Pabowas rpymma mo
[lo6abHOMY 3[paBOOXpaHEHMIO U IIpaBy YHU-
Bepcurera JDKOpmKTayHa ¥ OKypHama «J/laHier»,
HOATOTOBMBIIAA JOK/IAJ O POIM HAIVIOHATBLHOTO 1
MeX/JYHapOJJHOTO TIpaBa B IIPOTMBONEICTBUY IJIO-
6anpHBIM mpobrieMaM B cdepe OXpaHBI 3[JOPOBbs
[Gostin et al. 2019:1857-1910].

Hecmorpss Ha 00ILIyl0 HAalpaBIeHHOCTb Haydy-
HBIX MCCTIEOBaHNMI Ha 060CHOBaHNUE 3aKpeIlIeHNs
HOHATUA «I7I06ATBHOTO TIpaBa 3[PaBOOXPAHEHN»,
PYKOBOACTBYSACh OOLIENPU3HAHHBIMM TeOpeTnye-
CKUMU OCHOBaMM HayKM MEXIYHapOJHOIO IIpa-
Ba, HEOOXOAMMO CJe/IaThb BBIBOJ O GOPMUPOBAHUM
MeX/JYHapOJJHOTO IIpaBa 3paBOOXPAHEHNA B Kade-
CTBe HOBOJI OTPAC/IM MEK/[YHApOJHOTO TIpaBa, 00b-
e[VHAIOLIE]l MeXYHapOJHO-TIPaBOBble HOPMBI
HPVHLUIIB, PETYIMPYIOLIVe OTHOLIEHNA CyO'beKTOB
MeX/YHApOJHOTO IPaBa, a TAK)Ke MHBIX YYaCTHU-
KOB MEX/IyHapOIHbIX OTHOLIEHNIT B cepe OXpaHb
3[JOPOBDBS Ye/IOBEKa.

6. Victrounnku MEXITYHApOIHOIO IpaBa
3ApaBOOXpAaHEHNA

Ormpepenasa NCTOYHMKI MEXIYHAPOJHOTO IIpaBa
3[paBOOXpaHeHMA KaK OTPACIM MEeXJYHapOTHOTO
IpaBa, HeOOXOAMMO HAJITV OCHOBHbIE Pa3lTnuMA C
YHOMSIHYTOJi paHee KOHIL|eMIMel I7100aIbHOTO Ipa-
Ba 3apaBooxpanenus. [To muennto b. Tobec, mexpy-
HapoJHOe TpaBo B cpepe OXpaHbl 300poBbs cdop-
MUPOBAaHO HabOPOM OTPaHMYEHHOIO 4YNCIA aKTOB
00643aTe/IHOTO ¥ PEKOMEHJIaTe/IbHOTO XapaKTepa,
npuHuMaeMbix BO3 u pernoHasbHbIMYU OpraHu3sa-
IVMAMY B OTHOLIEHMN IIPOTUBOJENICTBUSA PacIpo-
CTPaHEHMI0 KOHKPETHBIX 3a00/IeBaHMIl WIM Opra-
HM3aLUM OKa3aHMA MeguimHcKol momouu [Toebes
2015:299-328].

[lo6anpHoe mpaBo B chepe OXpaHbI 3AOPOBbS
3aTparuBaeT MMPOKMI CIIEKTP BOIPOCOB, B Pa3/Iny-
HOJ1 CTeTIeH! OKa3bIBAIOUIMX BIVAHNUE HA 3[J0POBbE
obecTBa, a TakXe PYyKOBOACTBYETCSA JOKYMEHTa-

2 |International Law Association: Sydney Conference "Global health law". 2018. URL: https://frederickabbott.com/sites/
default/files/draft%20ILA%20Global%20Health%20Law%20Committee%20Australia%20Biennial%20Report%2018%20

June.pdf (accessed 19.08.2021).
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MM, paspabaTbIiBaeMbIMU YYaCTHUKAMM I100aTbHO-
O yIpaBJIeHNUsA 3PaBOOXPAHEHNEM, He SABJIAIOLIN-
MHUCA CyOBeKTaMy MeXAYHapOJZHOro mpasa. Tak, B
ny6nukanyu JI. Toctuna u b. Meitepa copmynu-
POBAHO, YTO OT/IMYUTENBHOI YepTOil ITI0OaIBHOTO
npaBa B cdepe OXpaHBI 3[0OPOBbs AB/IAETCA CTPEM-
JIeHe TIPOTUBOJEIICTBOBATb HOBBIM yIPO3aM B ce-
pe 3paBOOXpaHEeHN, PEryIMpOBaTh JieATeTbHOCTD
HOBBIX YYaCTHMKOB MEXX/JYHAPOJHBIX OTHOLIECHNIT 11
IPJ 5TOM PYKOBOJICTBOBATbCA «HOBBIMM HOPMaMM»
[Gostin, Meier 2019: 788-793]. B wactHOCTHM, TIO-
MUMO aKTOB MATKOTO IIpaBa, MPVHIMAeMBbIX MEX-
IPaBUTENIbCTBEHHBIMY OPTaHM3ALMAMMU, OTHON 13
ocobeHHOCTell Im06anpHOrO mpaBa B chepe oxpa-
HbI 3[JOPOBbs ABJIACTCA PACIPOCTPAHEHNE VI BIINA-
HJie MEXIYHAapPOIHbBIX CTAaHAAPTOB U PYKOBOJALINX
IPVMHLUIIOB, pa3pabaTbhIBaeMbIX Pa3NTNYHBIMU He-
TOCYIapCTBEHHBIMM OpraHmsalyusAMu. B kadecTBe
Haybojiee M3BECTHOIO IIpMMepa ClIefyeT HasBaTb
CTaH[]APTHl peryImMpoBaHMsA OOpaljeHns JeKap-
CTBEHHBIX CPEJICTB M MEIMLIMHCKUX M3Je/Nil, pas-
pabarbiBaeMble MeXX[yHapOIHOI OpraHK3alye mo
craugaprusanyu (ISO), MexxgyHapoHbIM COBETOM
IO CTAaHAAPTM3ALMM TeXHUYeCKMX TpeOOBaHMIT K
bapmarneBTHYeCKUM IIperapaTaM A 4eloBeKa,
MexpyHaponHbBIM (OPYMOM PeryIATOPOB Melu-
IIVIHCKOTO 000pYIOBaHMS.

[lns MexpyHapopHOro mpaBa B cdepe oxpa-
HBI 3[I0POBbsA, KaK HU I OFHOM APYTOi OTpacin
MEeX/JYHApOJHOTO IIpaBa, XapaKTepPHO MLIMPOKOe
obcyxeHre sHaueHMss HopM obs3arenpHoro (hard
law) u pexomenpgatenbHOro xapakrepa (soft law) B
perymmpoBanuu maHHOU cdepsr. Heobxonmumo ort-
MeTUTb, YTO Oosee deM 3a 70 JIeT CyIeCTBOBAHMA
BO3, HecMOTps Ha HanM4Me y Hee COITIACHO YCTaBy
CYIIECTBEHHbIX HOPMOTBOPYECKMX IIOJTHOMOYMIA,
OBUIM TIPMHATHI TOJBKO 7IBA aKTa 00s3aTeIbHOTO
xapakrepa: MeXyHapofHble MeJUKO-CaHUTap-
Hple npasmwia (MMCII) n Pamounas KOHBeHIMs
no 6opsbe mportus Tabaka (PKBT). MMCII, npu-
HATbIe B 1951 I. 1 CYIIECTBEHHO IepECMOTPEHHbIE
B 2005 1., popmMmpoBamu nepedeHb 00s3aTeTbHBIX
Mep I TIPOTUBOJEICTBYA PACIPOCTPAHEHUIO VIH-
¢exuyonnsix 3abonepanmit. PKBT crama mepsbiM
aKTOM 00s3aTelIbHOTO XapaKTepa, HAIpaBIeHHBIM
Ha obecrieyeHrie KOHTPOJIS KypeHus Tabaka Kak of-
HOTO 13 OCHOBHBIX (PaKTOPOB Pas3BUTHUS HenmHek-
LIMIOHHBIX 3a00/1eBaHIL.

CoracHo cT. 23 cBoero Ycrasa BO3 paspabartsi-
BaeT PEKOMEH[ALlVM, OTHOCAIMECS K aKTaM MAT-
KOTO IIpaBa, IPMHMMaeMble B (opMe pe30IIoLum
HnpocThIM GonbuimHCcTBOM wieHoB BO3. Bmecte ¢
TeM OTCYTCTBME OO0Ie00s13aTeIbHOCTY pPeKOMEH-
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paunit BO3 He o3Havaert, 4TO MOfOOHBIE TOKyMEH-
Thl JUIIEHbl YIpaBlIeHYeCKo! cuibl. B KadecTse
npuMepa Hambornee 3PPeKTUBHBIX peKOMEH/ AL
BO3 cnepgyer ynomsHyTs MexaHnsm obecriedeHns
TOTOBHOCTM K IaH/IeMMYECKOMY TPHUIIITY, a TaKkKe
MesxyHapOHbIiT CBOJ, IIPaBIJI IO COBITY 3aMeHN-
Teset rpysHoro Monoka 1981 r. u [mobanbHblii cBOA
IpaBuI HaliMa MeVMLMHCKOro nepconana 2010 r.

B wmccnemoanmm III. Cexasnbl, TOCBSIIEHHOM
PO/IM HOPM MATKOTO IIpaBa B I7T06aIbHOM 3JpaBO0X-
paHeHMy, OTMeYaeTCs MX BaKHASA PONb B 3aIlONHe-
HIY HOPMATVBHBIX IIPO0E/IOB, @ TaKKe Ha IpyUMepe
MeXaHU3MOB 60pbObI C MajIsIpyelt 1 TyOepKynie3oM
HOJYePKUBAETCS TOTeHIManbHass 9()deKTUBHOCTD
HOPM MATKOTO IIpaBa [0 CPABHEHUIO C aKTaMu 0051-
3arenbHOro xapakrepa [Sekalala 2017:317]. B cTpyk-
Type PperyImMpoBaHMA IPOLECCOB ITI06ANBHOTO
37[paBOOXpaHEHMA NIPEBAMPYIOT CIEAYIOIe aKTbI
MATKOTO IIpaBa: KOJEKCHI, AeKIapalyi U CTPaTeTM.
[IpyHyMas BO BHMMaHNUe, YTO MHOTVE MeXJyHa-
pOIHBIE IOTOBOPbI OXXMHAIT BCTYIIEHUSA B CUITY
JIONITHIE TOAbI, HOPMBI MATKOTO IIpaBa IO3BOJIAIOT
CBOEBPEMEHHO pearnpoBaTb Ha BO3HUKaOLIUe
YTPO3bI 11 BBI3OBBI B Pa3/INYHBIX Cepax.

CormacHO KOHIIEMIMY MeXTYHapOIHOTO IpaBa,
B cdepe OXpaHBI 3T0POBbS K MCTOYHMKAM 00s13a-
TE/IbHOTO XapaKTepa TaKXKe C/efyeT OTHECTH aKTbl
YHUBEPCATbHOTO 1 PErMOHANbHOTO XapaKTepa, Ha-
IpaBJIeHHbIE Ha PETYIMPOBaHNUE OT/eMbHBIX fleTep-
MMHAHT, BO3JIe/ICTBYIOIINX Ha COCTOSHME 3[I0POBbS,
npunumaembie OOH, MOT, ®AO, BTO, Coserom
EBpormbl 1 ;pyruMu opraHu3asaMm.

B coorBercTBuu ¢ YcraBoMm opranmsanuu, MOT
HapaBHe ¢ BO3 urpaet BayXHYI0 pO/b B Peryimpo-
BaHIY BOIIPOCOB OXPaHBI 37I0POBb, B IPOTUBOJENI-
CTBUM COLMATIbHBIM M 3KOHOMMYECKUM IIOTEPAM,
BBI3BAHHBIM CHIDKEHVEM ITPOU3BOAUTETbHOCTH VN
yrparoit Tpyfocrocobnoct. Yeras MOT npepro-
naraeT npuMeHeHue PexomeHpanuit 1 KoHBeHumit
B KaueCTBe OCHOBHBIX IHCTPYMEHTOB B paboTe op-
raHusanuy. PexomeHpanusa ABAeTCA JOKYMEHTOM
Heo0sA3aTe/IbHOTO XapaKTepa M COIMIACHO YCTaBy
WCTIONb3yeTCs B CUTYAIUM, KOIJA paccMaTpuBae-
MBlif TIpeIMET W/IM €ro acIeKT He CUMTAETCA IOf-
XOfIAIIVIM VI YMECTHBIM Ha TOT MOMEHT BpeMeHM!
A 3aknodeHnsa Konsennnn. PekoMeHanmm yacto
HOCAT 60JIee TeXHMYECKUIT Xxapakrep, yeM KoHBeH-
IV, ¥ VCTIONB3YIOTCA [ JJOIOTHEeHN COITalle-
HMIT 700 [1s IpefoCcTaBieHns 6omee ORPOOHOI
MHPOPMALMY O COfiep)KaHmy cTaHgapTa. KoHBeH-
VA ABIAETCA JOKYMEHTOM 0053aTelIbHOTO Xapak-
Tepa U IpefirnonaraeT KOHCEHCYC CTPaH-YYaCTHUI]
B OTHOLIEHNY TIPYHMMAEMOr0 JOKYMEHTa, a TaKxKe
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nocrenyomyio parudukamyo. OgHuM us Tpebo-
BaHUII B OTHOLIEHMN KOHTPOJA 33 MCIIOTHEHVeM
KoHBeHIMII ABNAETCA pery/sApHOe IIPefoCcTaBleHne
oryeToB B MexyHapopHOe 010po Tpysa, KOTOpble
3aTeM pPaccMaTpUBAIOTCA SKCIEPTaMM 110 TPABOBBIM
BonpocaM. Ha ceropuamHmii fens B cucteme MOT
6p1710 TIpUHATO 0KO7Mo 190 Konsenumit u 206 Pexo-
MeHIaluiA.

Ha pernonasbHOM ypOBHE YHAanoch JOOUTBbCA
CYIIECTBEHHBIX JJOCTYDKEHUII B OTHOIIEHMU (op-
MMPOBAHNUA AKTOB 00fA3aTeIbHOTO XapakTepa A
peryMMpoBaHMs OTAEIbHBIX BOIIPOCOB OXPaHBI 370~
poBbA rpaxpaH. B pamkax Coseta EBponsl crenyer
ynoMsaHyTb KoHBeHLMIO 0 pa3paboTKe eBpoIeii-
ckoit papmaxornen 1964 r.; Kousennuio Cosera Es-
pomel 0 60psbe ¢ danbcudukanmein MeFULINHCKONM
INPOAYKUMM U CXOGHBIMU IpecTyiuteHuamu 2011 r.
(KonBeHImio Menukpum), yrpoXXaloLyMy 340po-
BbI0 HaceneHMs; KoHBeHIMIO O 3amnTe IIpaB 1 Jo-
CTOMHCTBA 4YelioBeKa B CBA3M C IIPUMEHEHUEM [iO-
cTiokeHuin 6uonorun u Menuuyubl (Konsenmuio o
IpaBax 4eJloBeKa 1 OMOMeIINHE).

7. IIpepmeT perymMpoBaHus MEX/YHApOJHOTO
IpaBa 3pPaBOOXPAHEHILA

CerofHss HOPMBI MEXJYHApPOJHOTO IpaBa B
cepe oxpaHBbI 3[0pPOBbsI OXBATHIBAIOT OOLIMPHBII
CIIEKTP BOIIPOCOB (cdepa OMOMEeNIINHCKOI HAyKH,
K/IOHMPOBAHe 4e/I0BeKa, TPAHCIUIAHTALNs Opra-
HOB, IPOTUBOJEICTBIE MH(MEKIMOHHBIM U HEUH-
(bexuMoHHBIM 3a0071eBaHNsAM, KOHTPO/Ib Oe3omac-
HOCTYM MEJMIMHCKUX YCIyT, IPOAYKTOB IMTaHUS,
CPeICTB MEJUIIMHCKOTO IPVMEHEHUsI B CHUCTEMe
MeXIyHapOJHOI TOProsimy, obecredeHre fOCTyIIa
K TEXHOJIOTVSIM 3JPAaBOOXPAHEHNs, a TAKKe KOH-
TPONb Haf OOpalieHNeM CHUIbHOE/CTBYIOMINX
IIpeNapaToB), MOFYEPKMBas 3HAYMMOCTb HAHHOI
OTpac/y Ipasa Ay Mupa 1 6e30IacHOCTH, HO BMe-
CTe C TeM NPUBOAA K yXKe YIOMSIHYTON MHCTUTY-
LVIOHAJIbHOI PasgpoOIeHHOCTH ¥ OTpaHNYMBast
BO3MOXKHOCTb ChOKYCHPOBATHCS HA Pa3paboTKe ak-
TOB YHMBEPCATbHOTO XapaKTepa II0 Haubonee mpu-

opuTeTHbIM BonpocaM. OCHOBBIBAACH Ha JJOK/IAJlax
MeX/YHAPOJHBIX OPraHM3alMil, a TaKKe HayIHBIX
HmyONMMKayAX 10 JaHHOM TeMaTuKe, MOKHO BBbIfie-
JIUTh HECKO/IBKO OCHOBHBIX BOIIPOCOB B cepe 0X-
PaHBI 3[0POBbA, PEryIUPYEMBIX MeXIYHAPOSHBIM
IPaBOM B c(epe OXPaHBI 3[[OPOBBAL.

B mepBylo ouepenb HEOOXONVMO INOFYEPKHYTDH
3HaueHMe HOPM MeX/YHapOJHOro IpaBa B obecIe-
yeHnu 6GesomacHocty 3poposbs (health security),
ABJIAIOLIENCA COCTaBHBIM KOMIIOHEHTOM KOHIIEII-
myn GesomacHocTy yenoBeka (human security).
Ob6ecrieyenne 6e30maCHOCTY 3[OPOBbsI He OTPaHU-
4YBAETCA BONPOCAMM IPOTMBOJEICTBUA PACIpPO-
CTpaHeHMI0 NH(EKIMOHHBIX 3a00/IeBaHNIT, a TAKKe
OXPaHBI 3[[0POBbS HACETIEHN B XOJe BOOPY>KEHHBIX
koH@mukToB [Harman 2012:200]. Hexonrponu-
pyeMble BBIOPOCBHI B OKPYXKAIOIIYI0 Cpefy, PaBHO
KaK JCIIO/Ib30BaHMe PA3TNMYHBIX MHQEKIVOHHBIX
M OUONOIMYEeCKMX AreHTOB IPeACTaB/IAOT CyIle-
CTBEHHYI0 yrposy 6esomacHoctu kaxporo [Fidler,
Gostin 2008:320]. B wactHoctr, MMCII ob6pamraer
BHUMaHIe Ha IPOUCXOXK/IeHMe YTPO3, IOfYePKUBas,
4TO ITOIOKEHNA JTOKYMEHTa PacIpOCTPaHAITCA Ha
X «eCTeCTBEHHOE, C/Ty4aifHOe BbICBOOOXK/IeHME MIIN
IpefHaMepeHHOe IpMMeHeHMe». B dyacTHocTH, B
CT. 7 yCTaHAB/IMBAETCS, YTO HE3aBUCUMO OT IIPOVIC-
XOXKJIEHMA MY ICTOYHMKA, KOTOPbIe MOTYT CO37IaTh
Ype3BBIYAIHYI0 CUTYAIMIO B 00/IACTY 3[JpaBOOXpa-
HeHNsdA, TocyfapcTBa — ydacTHuku BO3J mepepator
OpTraHU3aLVM BCIO COOTBETCTBYIOLIYIO MEIUKO-Ca-
HuTapHylo nHdopmanuio. Takum obpasom, B cde-
py MMCII nomafiatoT cuTyauun MaHAeMUit BCef-
CTBME TIPEeJHAMEPEHHOT0 PacpOCTpaHeHNs BUpyca
[Mannuenxo 2021:174-197].

BTopbIM Ba)KHBIM HAIIpaB/IeHVEM Pperyanpo-
BaHNA MEXJYHapOJHOrO IpaBa B cdepe OXpaHb
3[0pOBbsl sABNIsAETCA GOPMIUPOBAHUE HEOOXOMMMBIX
YCIOBMIL /I peann3anui IpaBa Ha HaMBBICILINIA [§O-
CTYDKMMBIIT YPOBeHb 370poBbA. Kak 6b110 HeonHO-
KPaTHO OTMEYEHO B 3aMeYaHNAX OOIIero mopsjka
KOCKII®, a taxke mokmagax CrenmanbHOIO [0-
KJIaZiuMKa 110 MPaBy Ha HAMBBICIINIA JOCTVKMMBbIN
YPOBEHb 3I0POBbs™* I IPYINX HOKYMEHTAX MEXJY-

3 KomuteT OOH no 3KOHOMUYECKUM, COLManbHbIM U KyNbTypHbIM NpaBam: 3amevaHue obuiero nopsagka N2 14. Joctyn:
http://hrlibrary.umn.edu/russian/gencomm/Rescgencom14.html (Jata obpaiieHuns: 21.08.2021); Komuter OOH no skoHo-
MUYeCK/M, CoLManbHbIM U KynbTypHbIM NpaBam: 3amevaHuve obuiero nopagka Ne 6. loctyn: https://tbinternet.ohchr.org/_
layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fGEC%2f6429&Lang=ru  (Jata obpaLyeHua:
21.08.2021)

% Cm.: UN: Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health, Anand Grover, on access to medicines dated May 1, 2013. URL: https://www.ohchr.org/
Documents/HRBodies/HRCouncil/RegularSession/Session23/A-HRC-23-42_en.pdf (accessed 18.08.2021); UN:Visit to Ecuador-
Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health dated June 5, 2020. URL: https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/44/48/Add.1 (accessed
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HapOJHbIX OPTaHU3ALNIl, HOCTYI K TEXHOJIOIMAM
3[[paBOOXPAHEHMA ABIACTCSA BAXKHEIIINM 3/IeMeH-
TOM peajM3aluy IIpaBa Ha HAMBBICIINIT JOCTVKIU-
MBIl YPOBEHb 3[JOPOBbS, IHO3BOJASA CHEPXKUBATH
pacnpocTpaHeHye O KM3HEYTPOXKAaoIuX —3abose-
BaHWIl, YBeINYMBAs IIPOROLKUTETLHOCTD JKU3HY,
CHIDKAsA MHBaIMAM3aLVIO HaceneHusA. [lanmemmus
COVID-19 nponeMOHCTpUpOBana oCTpyo Heobxo-
IVIMOCTD B (POPMMPOBAHNY MEX/YHAPOSHO-TIPABO-
BBIX MEXaHM3MOB, 00eCIeuMBaoLINX paspaboTKy 1
YCTOMYMBBII JOCTYII K TEXHONOTMAM 3 paBOOXpaHe-
HuA. B xauecTBe nmpuMepa HeOOXOAUMO YIIOMAHYTh
MexaHusm obecredeHns TOTOBHOCTU K IaHJieMU-
veckomy rpunmny (Pandemic Influenza Preparedness
Framework), mpusHaromuii MpuHIUII CyBepeHHBIX
IpaB TOCYAApPCTB Ha UX OMOIOTMYECKMEe PeCypChl 1
3HA4YeHMe KONIEKTUBHBIX NEVCTBUIL I YMEHbIIIe-
HIA PUCKOB JIA1 00I[eCTBEHHOTO 3 paBOOXPaHEHNsA
¥ YCTaHABIMBAIOLIVII OCHOBHOII 1Ie/Ibl0 0OMeH BU-
pycamMy rpunma, oOTafalolyMy IMaHAeMUYecKIM
HOTEHIINAIOM, ¥ 0OMEH IIOTy4eHHbIMI JAHHBIMU 1
pa3paboTKaMiL.

Tpetbeit 06MMpPHOI 06/IACTBIO PETYIMPOBAHNUS
MeX/YHApOJHOTO IIpaBa SB/IAKTCA BOIPOCH B3a-
VIMOCBSA3Y MEXJ[yHAapOJHBIX TOPrOBBIX IIPOLIECCOB
U OXpaHBl 370poBbA uenoBeka. Cormamenus BTO
BO3JEVICTBYIOT Ha LIE/IbIN IIepeYeHb CTPATeIrNMYecKn
3HAUMMBbIX BOIIPOCOB MEX/YHAPOJHON IIOBECTKU B
chepe oxpaHbl 3T0poBbs. B yacTHOCTH, TONOXKEHNA
CoranieHys 10 CAaHUTAPHBIM U PUTOCAHNTAPHBIM
MepaM IPUMEHAITCA I NPOTUBOLEICTBUA pac-
IPOCTPaHeHNIo aHTHONOTUKOpe3ucreHTHOCTH; Co-
rnamenne TPUIIC urpaet cyiiecTBeHHYIO poib B
obecriedeHny 6amaHca VHTEPECOB TOCYAApPCTBA 1
IIPOM3BOJVTENIENl TEXHONOIMI 3[[paBOOXpaHEHN';
Cornamenne I'ATC npuMeHMMO K OTHOIIEHMAM,
BO3HMKAIOUWIMM IPJ OKAa3aHUM TPAHCTPAHMYHBIX
MEeMIVHCKMX YCIyT (MeIMIVHCKUI TYpUsM), UC-
HO/Ib30BAHUM CUCTEM 3/IEKTPOHHOTO 3[paBOOXpa-
HeHns'S. ObecreyeHne OanmaHca TOPrOBBIX MHTe-
pecoB 1 IPMOPUTETOB B chepe OXpaHbI 3T0POBbA
ABJIAETCA ONHMM U3 BKHEHIINX 3/IEMEHTOB YBe-
JIMYEeHNA [JOCTYIa K HeOOXOAMMBIM TEXHONOTVAM
3[[paBOOXpAaHEHNA U, KaK CIefiCTBUE, TOCTIDKEHNA
1esielt B 06/macTyt BceoO11ero oxpara yemyraMu 3fpa-
BOOXPaHEHMA.

8. CoBpemMeHHbBIE IPOOIEMbI
MEXIYHApOTHO-IIPABOBOIO PETyIPOBAHILA
cepsI OXpaHBI 3TOPOBBSA

[TocnencTBUA  CTPEMMUTENBHOTO — PacIpoOCTpa-
HeHMsl KOPOHABMPYCHON MHQEKIMHU, caMoil Mac-
IITa0HOM TYMaHUTAPHON KaracTpodbl HACTYNUB-
IIETO CTONETUA, CTAIM MHAMKATOPOM CHUCTEMHBIX
npo6eM MeXyHapOZHOTO Ipasa B chepe OXpaHbI
3[J0POBbSI KaK OTpPacIM MEeXAYHapOFHOTO IIpaBa.
CoBpeMeHHbIe TIPOOTIEMBI MEXJYHAPOJHOTO IIpa-
Ba B chepe OXpaHBbI 30POBbsI CHOPMYIVPOBAHBI B
pAfie JOKJIAZOB MeXIYHAPOIHBIX OpraHM3aLVil, a
TaK)Ke HayYHBIX ITyO/IVKAIMAX, TTOCBAIICHHBIX aHa-
JM3y TOCTeACTBUII KOPOHABMPYCHON MHeKIuN
UL TI06a/IbHOTO 3[[paBOOXpaHeHusA. B yactHoCTH,
OfiH 13 NpM3HaHHBIX 3KcrepToB JI. dupnep or-
MeyaeT, YTO cOpMUPOBABIIAACH CUCTEMA MEXKIY-
HapOJJHO-IIPaBOBOTO PETyIMPOBAHNA OKa3anach He
crioco6Ha nporusogerictoBats COVID-19, cmpa-
BeIBO 0003HAYMB 3ajlady IIO IPOBEEHNIO ee I10-
CTIefloBaTe/IbHOTO pedopMMpoBaHys s obecrede-
HuA 6e3omacHocTy yenoseka [Gostin, Habibi, Meier
2020:376-381].

OpHolt 13 TIepBOCTENEHHbIX NpoOJIeM, 10 MHe-
HMIO OOJIBIIMHCTBA 9KCIEPTOB, SBISAETCA IPeod-
NaflaHMe aKTOB MATKOTO IIpaBa B PeryIMpOBaHUM
BOIIPOCOB OXPaHBI 3[[0POBbS, YTO BO MHOTOM 00-
YC/IOBTIEHO pe3uCTeHTHOCTbIo BO3 k peanmmusanum
CBOVX OOIIMPHBIX HOPMOTBOPYECKIUX TIOJTHOMOYMIA,
onpepenenHplx YcraBoM. Ilangemmusa COVID-19,
paBHO KakK M Hapacrawoljee Opems HemH(eKLu-
OHHBIX 3a00JIeBaHNIl, HPOJEMOHCTPUPOBAIN He-
06X0AMMOCTb IIOATOTOBKM AKTa YHUBEPCATIbHOTO
XapaKTepa, 3aKpeIIAILIET0 OCHOBHbIE IPMHIN-
bl B3aMMOJECTBNA CYObEKTOB MEX/YHApOJHOTO
IpaBa U MHBIX YYaCTHUKOB MEXYHAPOLHbIX OTHO-
IIeHWT TIPY peleHy Ipo6ieM I7106aIbHOTO Xapak-
Tepa B cepe OXpaHBbI 30poBbA. [Ipemoxenns mo
pa3paboTKe aKTOB YHMBEpPCaNbHOTO XapakTepa ¢u-
TYPUPOBaIN BO MHOIMX aHAIUTMYECKVX JJOKIaax
¥ HAyYHBIX NMyOMMKanmax nocnefHux jeT. Cpepn
OCHOBHBIX IIPEJIOKeHNIT HeOOXONMMO YIIOMAHYTb
KOHBEHIINY, MOCBSAIIEHHbIEe PasBUTHUI0 HAYYHO-NC-
CTIeIOBATE/IbCKOII IeATEIBHOCTY B chepe 3ApaBOOX-
paHeHus, I71006aIbHOMY yIIpaB/eHno B cdepe 3zpa-

18.08.2021); UN: Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health - Expert consultation on access to medicines as a fundamental component of the right to health
dated March 16, 2011. URL: https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/17/43 (accessed 18.08.2021).

> The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). URL: https://www.wto.org/english/

docs_e/legal_e/27-trips.pdf (accessed 19.08.2021).

6 General Agreement on Trade in Services (GATS). URL: https://www.wto.org/english/docs_e/legal_e/26-gats.pdf (accessed

19.08.2021).
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BOOXpPaHEHNsA, IPOTUBOAEIICTBIIO NHPEKIVIOHHBIM
HaHJEeMUAM.

IIpuHnMasa BO BHUMMaHME CTPEMUTENbHBIN POCT
4JIC/Ia MHUIVATYB B cepe OXPaHbI 3l0POBbS MEX-
ILYHApOJHOTO XapaKTepa, BbIJBUTAeMbIX Pas/INuHbI-
MM OPTaHM3ALMAMM, He ABJIAMUMICA CyObeKTa-
MM MEXIYHapOJHOIO IIpaBa, HO OKAa3bIBAIOLIMMMU
CyIIeCTBEHHOE BIMAHME Ha GOPMIPOBAHIE MEK]Y-
HapOJIHOJ NOBECTKY, OTKPBITHIM OCTAETCs BOIPOC,
MO>KHO JI/ PaCCMATpPUBATh X B Ka4eCTBE CTOPOHBI B
MEX/YHAPOJHbIX CIIOPaX, a TAK)Ke IIPMBJIEKaTh K OT-
BETCTBEHHOCT!U B COOTBETCTBUYU C HOPMaMMU MEXJy-
HapOJIHOTO IIpaBa.

9. 3akmIr0oueHne

3a moCIefHMe NeCATUIETIS U3YYEHMIO 0COOeH-
HOCTel MeX[yHapOLHO-IIPABOBOIO PEryINPOBAHIL
cepsr oxpaHbI 3[0pOBbsl OBUIO MOCBAIIEHO MHO-
)KeCTBO HAYYHBIX MCCIELOBAHMIL, YTO IIOCTYXXIIO
OCHOBOII (pOpMMpPOBaHMA psifja HAy4IHBIX LIKOM B
Pas/IMYHBIX PErVOHAX MIPA, CO37aB QyHIAMEHT /IS
OCMBICTIEHNST «MEX[YHApOZHOTO IIpaBa B cdepe 0x-
PaHBI 3[OPOBbsI» B KaueCTBe HOBOI OTPAC/IV MeX-
fyHapoxHoro mpasa. HecmoTpst Ha MHOroo6pasue
Pas/IMYHBIX MEXIYHAPOLHO-IIPABOBBIX MCTOYHM-
KOB, BO3JEJICTBYIOLINX Ha PeryaupoBaHye BOIPO-
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COB OXpaHBI 3J0pOBbs, MEXIYHAPOIHBIE OTHOILIE-
HMS B JAaHHOV 00/IaCTM MCIBITBIBAIOT HOTPEOHOCTD
B IOATOTOBKE aKTa YHMBEPCAJTbHOIO XapaKTepa,
HO3BOJIAIOIET0 3aKPEINUTb OCHOBHBIE IPYHIIMIIBI
MeX/JYHapOJHOTO IIpaBa B cepe OXpaHbl 3T0POBbA
¥ CUCTEMATV3MPOBATh B3aMIMOJEIICTBE BCEIO MHO-
roo6pasysi Y4aCTHUKOB I7T00ATBbHOTO YIIpaBIeHMs
B cdepe oxpansl 300poBbs. [Taugemus COVID-19
JIMIIDb YCWINIIA JAHHYI0 HOTPeOHOCTD, YTO BO MHO-
TOM OIpefieNAeT IPYOPUTEThI PAOOTBI KaK YYeHbIX-
IOPUCTOB, TaK ¥ MeXXIYHAPOIHBIX OPraHM3aLNil Ha
67yKaIIe TOIbL.

HecmoTpss Ha HpORO/DKAIOIIYIOCA IOMUTIYE-
CKyI0 HAIpsDKEHHOCTb Ha MEX[YHapOJLHOI ape-
He, Poccmiickaa Pepepannusa npogomkaeT akTUBHO
y4acTBOBAaTh B pelleHMy IM06anbHbIX IpobreM B
cepe oxpaHbl 310pOBbs, POPMUPYS ITOBECTKY IO
PALY IPMOPUTETHBIX BOnpocoB. [IpusHanme chepol
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IMPOTENCE

OF ENVIRONMENTAL LAW
IN THE AGE OF ANTHROPOCENE:
FOUNDATIONS OF ECOCENTRIC LAW

INTRODUCTION. This scientific article discusses the
reaosns for inefficiency (“impotence”) of modern envi-
ronmental law as a normative reaction to the “destruic-
tion of Nature”. The scope of the destruction of Nature
has been broadening. The environmental protection law
has thus not influenced the resurrection of “destroyed
Nature”.

MATERIALS AND METHODS. Consistent with ex-
planatory and theory-building research, the methods
used are those of historical legal research as well as gen-
eral scientific methods, such as analysis, synthesis, anal-
0gy, description, and deduction.

RESEARCH RESULTS. The essential reasons for the
current excessiveness (intemperance) of man's inter-
action with Nature (the reasons for the ‘destruction
of Nature”) and/or reasons for the inefficiency of the
modern environmental law should be sought for in the
dominant anthropocentric cultural paradigm of the
western cultures oriented towards an un-limited ma-
terial progress. If anthropocentrism (exploitativeness)
as the basis of human utilitarian interaction with na-
ture has led to the “destruction of nature,” there is no
doubt that the ecological reason remaining within the
anthropocentric construction of Nature can not lead to
its “resurrection”. Only the setting-up of the ecocentric
construction of Nature may lead to the “resurrection”
of Nature. This orientation must be followed by the no-
mos of the western cultures. A new law of nature on
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the basis of the new, ecocentric ontology and ethics is
therefore necessary.

DISCUSSION AND CONCLUSIONS. In this arti-
cle, the basics of a new ecocentric legal philospohy as
the foundation of modern environmental law have
been proposed. The scientific realisation of man's
equality in the network of co-dependent natural enti-
ties in the last decades shows man his initial position
- that is his (equal) postition in Nature. The determi-
nation of the rules of conduct which man must respect
in interaction with Nature implies an expansion of the
idea of law itself (justice and correctness) towards the
interaction between man and Nature and not only the
interaction within human community. Consequently,
the economic interaction has to be maintained with-
in the framework ensuring the vitality of other biotic
communities. Also, incorporation of Nature in the very
essence of law inevitably triggers a redefinition of legal
values. The natural equilibrium, i.e., the equilibrium
of life (including human life) becoming a legal value,
we could speak of the expansion of the legal subject, i.e.
the expansion of values which are the subject of legal
protection. The initial position of the natural equilibri-
um addresses the issue of relationship of the new legal
value towards the existing fundamental legal values of
the western cultures. The enforcement of the mainte-
nance of natural equilibrium may also demand a limi-
tation of another legally protected value, for example,
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the right to the freedom of movement or some other
human right. The new value, i.e., the maintenance of
natural equilibrium, must be incorporated in the “con-
tracts of statehood”, that is in the constitutions of the
western countries as one of main legal values, next to
“freedom”, “democracy” and “private property”. The
entry of Nature in the western (legal) value system is a
conditio sine qua non for an efficient change in the le-
gal order and, most importantly, for a change in man's
attitude towards Nature in everyday's life.

KEYWORDS: inefficiency of modern environmental
law, anthropocentrism, ecocentrism, expansion of the

idea of law, ecocentric legal philosophy, redefinition of
legal values, natural equilibrium as a basic and com-
mon legal value
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KAK NMPEOLOOJIETb BECCUJIUE
JKOJIOTMYECKOIO NMPABA

B 3MOXY AHTPOINOLEHA:

OCHOBbI SKOLUEHTPU4YHOI'O MNMPABA

BBEIEHME. [lannas HayuHas cmamos nocésauseHa
npuuuHam HeapgpexmusHocmu («beccunus») coepe-
MEHHO20 IKOI02UHECK020 NPA6a KaK Omeerma Hopma-
MuUBHOIL cucmemvl HA «yHUumoxcerue IIpupodvi».
Macwmabol paspyuieHust npupooHoii cpedvt yeenuuu-
saromcs. CredosamenvHo, Npaso 0XpaHvl OKPyscar-
wietl cpedvl He MO0 NPUSECMU K BO3POHOEHUIO
«yHuumoxceHHot I1pupodovi».

MATEPUAIJIBI I METO[DBI. B coomsemcmeuu ¢
NPUHUUNAMU 00BICHUMENIDHBIX U IME0PemUuH1eckux tc-
C71e006aHUL, ABMOP CMAMbl NPUMEHS UCOpUYe-
CKUil Mermoo 10puou1eckoil Hayku, a makxe maxue

22

00ujeHayHvie Mermoobl NO3HAHUS, KAK AHATU3, CUH-
me3, AHATI02UA, ONUCAHUE U 0eOYKUUS.

PE3YJIbTATbI MCCIIEOJOBAHUSA. Cywecmeen-
Hble NpU4UHbL upe3smepHocmu (HeyMepeHHOCU) 60
e3aumodelicmeuy 4enoéeka U npupoovi (npuuHovl
«yHuumoncerus [Ipupodvi») u/unu npusurvl Hesddex-
MUBHOCU COBPEMEHHO20 dKOTI02UHECK020 NPAsa crie-
dyem uckamv 6 npeobnadarouseti aHmMponoueHmpuy-
HOUl  KynbmypHoil napadueme 3anaoHvix CMPaH,
OPUEHMUPOBAHHBIX HA Oe32PAHUUHDBLLL MAMEPUATLHBLIL
npozpecc. Ilockonvky anmponouenmpusm (3xchnya-
mMamopckoe MbluisieHue) KaKk OCHOBA He/I06e4ecK020
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YMUAUMAPUCIICKO20 B3AUMOOCLCIBUS ¢ OKPYHcaio-
wietl cpedoii npueern k «yHuumonceHuo IIpupoovl», He
BbI3bIBaEM COMHEHUTL, HIMO dK0702UH1ecKoe MbluiTIeHUe
8 pamkax aHmponoueHmpuuHoil mpaxmosku IIpupo-
bl He Moxem npusecmu x ee «803posxderuio». Tonvko
npuxamue dKoueHmpuuroti mpaxkmosku IIpupodovt
MOdHCem nPusecmu K ee «803po0eHu0». 3anaomvie 20-
cyoapcmea 0omicHvL cr1ed08amy IMOMY HANPABTIEHUIO
8 céoem 3akoHodamenvcmee. Takum 06pazom, Heo0xo-
0UMO HOB0e Npaso 0Xparvl NPUPOObl, OCHOBAHHOE HA
HOB0U, 3KOUEHMPUUHOTI OHMONI0ZUHECKOTE U Imuye-
cKoti punocogui.

OBCYJKIIEHWE U BbIBOIDbI. B Hacmostueti cma-
mbve 8bl0BUHYMbL HAYANIA HOBOTL IKOUEHMPUUHOT Pu-
JI0COPUU NPasa Kax 0CHOBbL COBPEMEHHO20 IKOTIO2UHe-
K020 npasa. Hayunvie popmul peanusayuu paseHcmsa
UHOUBUOO0B 6 ClCIEME CO3ABUCUMBLX NPUPOOHBIX 00pa-
308aHUli 6 NOCIeOHUe 0eCTMUTIEMUS NO3B0IIAION Bbis-
BUMb UCXOOHOE NOTIONeHUE HeTio6eKa 6 Mupe — Mo
ectm, (pasHoe) no omuouernuio k Ipupode. Onpederne-
Hue NPpasusl noeedeHUst, KOMopvim 00THEH C1e008ab
uesiosek 8 ceoem 83aumodeiicmeuu ¢ IIpupodoti, noo-
pasymesaem pacnpocmparerie uoeu npasa Kax maxo-
601l (cnpasednueocmu U NPAUNILHOCNU) HA B3AUMO-
Oeiicmeuie Mexuc0y Heno8eKoM U Npupoooil, a He mMosvKo
Ha e3aumoodeiicmeue mooeil 8 obujecmee. Cnedosa-
MenbHO, IKOHOMUHECKAS 0esTMeNIbHOCb 00TIHCHA OCY-
WAeCMBTIAMBCS 8 NPABOBLIX PAMKAX, 00eCHeHU8aAIoUsUX
HUSHECNOCOOHOCb  UHBIX NPUPOOHLIX 00U4HOCTEL.
Taxwe exmouerue ITpupodvl 6 KoHuenyuo npasa He-
u30excHo e1euem 3a co00ii nepecMmomp npasosvlx ueH-
Hocmetl obusecmea. Ilockonvky npupooHvili 6anauc,
Mo ecmv 6ananc Hu3Hu (8 Mom HUCIe, Hen06e1eckoil)
CIMAHOBUMCS NPABOBOLL UEHHOCHIDIO, MOMCHO 2080PUMTb
0 pacuiuperuy npeomMema npasosozo peyIupoBaHus,
Mo ecmv pacuiupeHus Kpyea ueHHocmell, Komopole

1. Introduction

he purpose of this article is to analyze the

reasons for the ineffectiveness of modern

environmental law and on this basis to pro-
pose the legal and philosophical foundations of the
new environmental law. The essential reasons for the
current excessiveness (intemperance) of man's in-
teraction with Nature (the reasons for the “destruc-
tion of Nature”) and/or reasons for the inefficiency
of the modern environmental law should be sought
for in the dominant anthropocentric cultural para-
digm of the western cultures oriented towards an
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noornexam npasosoti 3auume. Ilocmatroska sonpoca
0 npupodHom banarce 3ampazusaem npooemy coom-
HOUIEHUST HOB01L NPABOBOLL UeHHOCU U CYUectnByio-
WsUX 6a306bIX NPABOBLIX UeHHOCMEL 3aNA0HBIX CIPAH.
IIpasosas 3auguma npupooHo2o 6anaHca Mosxern max-
JHe Nompe6o8amv 0paHUHeHUs UHLIX 3AUUULAEMbIX
Npasom yeHHocmetl, Hanpumep, npasa Ha c60600y ne-
PeOBUNEHUS UNU KAKUX-TTUO0 UHDIX NPAB Ue0BeKdA.
Ionoxcenus o HOB0LL teHHOCMU — NOOOEPHAHUU NPU-
PO0HO020 banarca — 0omxHcHbL Gbimp 8KIH0UEHDL 8 «OOULe-
cmeeHHble 002060pbl 0 20CY0APCNBEHHOCHIUY, MO eCIb
8 KOHCIUMYyUU 3anaoHuix 20cy0apcmes Kax 00Ha u3
2NIABHYIX NPABOBYLLX UeHHOCEL] HAPSOY O «C80000011»,
«demoKpamueil» U «HACMHOU  COOCIBEHHOCHIbION.
Bxmouenue IIpupodst 6 3anaouyto cucmemy (npaeo-
8b1X) UeHHocmell sénsiemcst conditio sine qua non Oeii-
CIMBUMETIHO20 U3MEHEHUS NPABONOPAOKaA U, UIMO HAU-
6oree 6ascHo, omHoueHus venosexa K IIpupode 6 eco
108Ce0HEBHOL HUHU.

K/TIOYEBBIE CJIOBA: HeappexmusHocmy cospe-
MeHHO020 IKOTI02UMECK020 NPasa, AHMPONOUEHMPUIM,
IKOUEHMPU3M, PACNpoCmpaneHue KOHUeNyUuU npasa,
IKOUeHMPUMHAS PunocoPus npasa, nepecmomp npa-
B08bLX UeHHOCHEL, NPUPOOHYITI OANAHC Kak 6a306a5 U
00145 NPABOBAS UEHHOCHTb

A DUTUPOBAHVA: ITmaanny C. Kak mpeopo-
7IeTh 6eccumie 9KOJIOrMYeCcKOro Ipasa B 9IIOXY aHTPO-
TIOLIeHA: OCHOBBI 9KOLIEHTPIYHOTO IpaBa. — Mockos-
CKULL HypHAn mexndyHapooHoeo npasa. 2021. No. 4.
C. 21-39. DOL: https://doi.org/10.24833/0869-0049-
2021-4-21-39

Aemop 3asensgem 06 omcymcmeun KOHPIUKMA UH-
mepecoe.

unlimited material progress. This article thus ana-
lyzes the foundations of new ecocentric legal philo-
spohy. This approach is original at the global level
and is important at both the theoretical and applied
levels. The new ecocentric legal philosophy should
become the foundation of modern environmental
law

2. “Impotence” of the modern environmental
protection law

In the past decades the awareness of the neces-
sity to “legislate temperance” [Hardin 1968] in hu-
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man (economic) interaction! with Nature has been
heightened. The inefficiency and/or “impotence”
[Eder 1996] of the normative reaction to the “de-
struction of Nature” [Merchant 1980], i.e., the de-
velopment of the environmental law in the second
half of the 20th century is becoming increasingly evi-
dent. The scope of the destruction of Nature has been
broadening. The environmental protection law has
thus not influenced the resurrection of “destroyed
Nature” [Ponting 1993].

Thanks to the scientific findings in the last few
centuries concerning man's co-dependent and equi-
valent centrality in the “cosmic network” of biotic
natural entities?, the main levers which have brought
about the destruction of Nature and are at the same
time the main reasons for the inefficiency and/or
“impotence” of the environmental protection law
have become increasingly prominent.

The essential reasons for the current excessive-
ness (intemperance) of man's interaction with Na-
ture (the reasons for the “destruction of Nature”)
and/or reasons for the inefficiency of the current
normative interference (i.e., the environmental pro-
tection law) should be sought for in the dominant
anthropocentric cultural paradigm® of the western
cultures oriented towards an un-limited material
progress in the age of Antrhopocene [Chart-
ing...2019:3-4]*.

The morality “controlling” man's interaction with
Nature has remained unchanged, i.e., utilitarian®. The
“ecological reason” stems from the belief that man's
exploitation of nature has gone too far and hence is
in favour of limitation and prevention of nature pol-
lution and of a more rational exploitation of nature.
The implementation of the ecological reason leads
therefore to a more rational exploitation; however,

' The direct subject of the law is the interaction between man and Nature. The interaction is twofold: spiritual, on the one
hand, and material, on the other hand, (the use of Nature and waste disposal). Within the latter, economic interaction is spe-
cially important. Economic interaction is instigated by the desire to meet man's needs, whilst from the point of view of Nature
and/or natural equilibrium it burdens the environment. It covers utilitarian interaction (to meet man's needs, in particular,
energy needs) and waste disposal (in the broader sense) and nowadays (mostly industrial waste), i.e., pollution.

2 The findings of quantum physics (W.Heisenberg, N. Bohr, G. Chew et al.) and other nature sciences (H. Maturana, F. Varela et
al.) reveal the co-dependence and equi-valence of all natural entities including man. We should call the reader's attention to
the knowledge which for millennia has been accessible to other cultures (Australia's “aborigines,’the North-American Indians).
At the same time, this knowledge could be traced back to the very threshold of the western cultures to the time before So-
crates. The western civilisation needed two thousand and five hundred years to acquire the knowledge which other cultures
have had since the beginning. The path to this knowledge has been paved with the destruction of Nature and the destruction
of most of these “primitive” cultures. The West is increasingly aware that the tradition of these “primitive” cultures which it has
been destroying with such thoroughness contains human knowledge amassed through millennia (according to the latest
anthropological and archaeological research, the history of Australia's “aborigines” has continued uninterrupted for 80,000
years - Dreamtime) of the norms of human behaviour, ensuring harmony between human needs and Nature, to which man
also belongs. It is a well-known fact that one of the key characteristics of the non-European “non-civilised” cultures (one of the
fundamental criteria of civilisation was the scope of “cultivation” (exploitation) of Nature) has been environmental sensibility.
This knowledge must, therefore, be incorporated in human culture. To paraphrase Bacon, knowledge is power, but not the
power to destroy and to dominate Nature, but power to re-introduce harmony (equilibrium) with Nature.

3 The expression “paradigm” originates in the ancient Greek (“paradeigma”) and means a “model’, “pattern”. The notion of
“paradigm” should be understood in this essay as a combination of beliefs, perceptions and values which form a certain con-
ception of reality in science, philosophy, and in society and/or culture in general. For more detail on scientific paradigms see
[Kuhn 1962].

4 “The Anthropocene is characterised by a state change in the Earth system. The Earth system encompasses the intercon-
nected natural cycles and interacting biophysical and chemical processes of our planet. The state change observed in the
onset of the Anthropocene refers to the disruptions to the Earth system which have moved the planet’s physical, biological
and chemical systems beyond the stable functioning observed in the Holocene. The Holocene began approximately 11,700
years ago and provided the conditions for human societies to flourish. It is the geological time period that preceded the
Anthropocene. The Holocene encompassed most of the history of humanity and was characterised by rapid growth of hu-
man populations across the planet. The stable functioning of Earth’s life support systems, characteristic of the Holocene, are
being increasingly disrupted. Though human influence of the Earth system has occurred over centuries, it is only recently that
anthropogenic activities have had a significant impact on the structure and function of this system. The expression ‘Anthropo-
cene’was first proposed at the start of the new millennium. Despite its conceptual foundations in geology, it has come to en-
compass a range of geological, ecological, sociological and anthropological changes in the Earth’s recent history. References
to the Anthropocene are increasingly found across a range of disciplines. The term has come to encapsulate the unprecedent-
ed planetary-scale changes caused by anthropogenic activity) and the novel challenges and opportunities which come about
from appreciation of these changes; and the new thinking required to successfully navigate global environmental change”
[Charting ...2019:3-4].

> The use value of Nature is therefore quintessential: “Nature is perceived and experienced as an object of human needs”
[Eder 1996:VII].
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man's interaction with Nature continues to remain
destructive (exploitative).

The spiritual background of environmental pro-
tection law is comparable to the spiritual background
of the first legal norms which limited industrial pol-
lution (before the “environmental explosion” of the
'60s)°. The spiritual background of both is anthro-
pocentric - there is no shift in the comprehension
of Nature which continues to be understood instru-
mentally, i.e., as “environment” for the use of man
and has to be kept clean or in some other way be-
fitting man's comfort and health [Tarlock 1988:34;
Eder 1996:123; Ortolano 1997:65, Dryzek 1997:75;
Charting ...2019:1-3; Kotzé 2019:2-6].

“Ecological rationality” which has encouraged
the formation of the environmental law has pre-
served its anthropocentric nature. The thelos of the
environmental law is not the transformation of un-
limitedness (exploitativeness) of the utilitarian (and
in general burdensome) interaction with nature, but
merely the formation of “safety mechanisms” for the
purpose of the protection of human health and com-
fort.

In terms of such premises, the “impotence” of the
environmental law is logical, i.e., no improvement is
noticeable in the “environment;” on the contrary, the
scope of the destruction of Nature is broadening.

If anthropocentrism (exploitativeness) as the ba-
sis of human utilitarian interaction with nature has
led to the “destruction of nature,” there is no doubt

that the ecological reason remaining within the an-
thropocentric construction of Nature can not lead to
its “resurrection”. Only the setting-up of the ecocen-
tric construction of Nature may lead to the “resurrec-
tion” of Nature®.

This orientation must be followed by the nomos’
of the western cultures. A new law of nature on the
basis of the new, ecocentric ontology and ethics is
therefore necessary'’.

3. From the anthropocentric to the ecocentric
(philosophical) construction of Nature -
creation of a new (ecocentric)
“philosophy of nature”

In the last decades, the issue of a redefinition of
the relationship between man and Nature has be-
come an increasingly important philosophical is-
sue also within the western philosophy which has
throughout its history been predominantly anthro-
pocentric (and anthropomorphic)".

A “new philosophy of nature”? incorporating the
ecological awareness” is arising also from the west-
ern philosophical tradition, i.e., from the pre-Socrat-
ic philosophy [Philosophy...1994:157-167] which
was relegated to the “dustbin of history” with the
advent of “homo mensura” and the ensuing anthro-
pomorphizing of the western philosophical thought.

The entrapment of the western civilisation in the
ontological duality of the (anthropomorphic) spirit

Moscow Journal of International Law « 4 - 2021

5 These are legal norms established before the creation of the environmental law at the time of the “industrial revolution”.

7" This expression is used by Eder, who wishes to emphasise the rationalist (Cartesian) basis of the environmental law.“When
we speak of ecological reason we mean that the exploitation of nature has gone too far and that the pollution of nature must
be limited. If we were to follow only this rationality, that would indeed make our exploitative interaction with nature more
rational, but it would remain an exploitative way of interacting with nature” [Eder 1996:VII].

8 Kotze's starting point in his article is similar: “Law has failed to address the ever-deepening socio-ecological crisis of the
Anthropocene. In the light of, and as a response to, law’s failures in this respect, in his article he argues in support of develop-
ing a new legal paradigm for the Anthropocene epoch called Earth system law” [Kotzé 2019].

® Nomos is understood as a normative social system of the western cultures, whereby the rules of behaviour are character-
ised by the attribute of lawhood. In the western cultures nomos is a synonym for legal rules governing behaviour. Their con-
tent depends on the context defined by the legal and political philosophy and/or the spiritual framework of a certain culture
as the“ideological” superstructure of nomos.

% The term “environmental law” connotes a set of legal norms governing man's communication with other cosmic phenom-
ena (nature) — thus determining the rules of behaviour towards other biotic communities which, together with the norms
regulating human private interaction and norms regulating social interaction, i.e., norms regulating man's social and political
character, represent the “human” nomos, the “human formula” [Kaufmann 1994].

" The issue of relationship between man and other natural entities received minimal attention within the established mod-
ern western philosophy. Within the framework of this essay it is not possible to examine in more detail certain exceptions.
Of the modern philosophers “stricto sensu” we should only mention Heidegger (his philosophical ecocentrism is explored in
more detail by Zimmerman in [Zimmerman 1994: 91-150]; of considerable interest is also Levi-Strauss’s ecocentric “practical
philosophy” [Lévi-Strauss 1992]. Nietzsche and Bergson also indirectly opposed the rationalist anthropocentrism [Zimmer-
man 1994:57-91].

12 The established term is “Environmental Philosophy”.

3 The “secular” awareness and not the philosophical awareness “stricto sensu”is meant here, created at the time of “destruc-
tion of Nature” and encouraged by the scientific findings and traditions of other cultures.
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and matter which has placed man on the pedestal, at
the crown of creation, and made him the master of
the universe, has not been questioned, not even by
Kant, who is well known' for solving another dual-
ist issue of the West (epistemological dichotomy be-
tween reason and experience)®.

In conjunction with the new ontology and the
new ethics, the “new philosophy of nature” repre-
sents one of the key starting points for the transfor-
mation of nomos, i.e., a transformation of new legal
and political philosophy and thus also new (instru-
mentalised) law of nature.

In view of the centrality of nomos in the western
cultures, its very transformation is quintessential for
the enforcement of the ecocentric social construc-
tion of nature. The transformation of nomos means
the transformation of the system'® which regulates
the behaviour of man at the everyday level, i.e., the
normative legal system.

In terms of the “status of Nature, the current
“ecologisation” of nomos' connotes in particular
the creation of obstacles and constraints of human
interaction with Nature. The measure for human in-
teraction with Nature is the maintenance of natural
equilibrium.

The “resurrection” of environmental awareness in
this century has triggered different approaches to the
philosophical construction of nature.

The ecological situation at the turn of the 20th
century®® triggered (first in the USA) the beginning
of ecological anthropocentric awareness”. The cri-
terion adopted in this approach to the issues of the
“destruction of Nature” is the criterion of human
health and comfort which necessitates the cleaning
of the environment and a more careful exploitation
of natural resources®. The philosophical framework
for this approach is still Cartesian, issuing from the
anthropocentric ontology and utilitarian ethics.

This (philosophical) approach represents the
baseline for the dominant political and legal con-
struction of Nature, ie., “environmental protec-
tion™*.

At the same time, the ecological impulse spurred
(again first in the USA) the creation of the ecologi-
cal ecocentric awareness*, which rejects the anthro-
pocentric construction of nature and takes into ac-
count the new scientific developments, giving rise
to a new, ecocentric ontologyf and ethics. From the
ontological point of view, man's place is in Nature,
as an equi-valent and co-dependent part of Nature.

* When he argued that it is not possible to cognise objectivity only through the faculty of mind (on the basis of reason and
senses). Reason does not cognise things “per se’, as they are “in reality”, but only as they “appear” through the medium of
senses (experience). As reason is not able to see, only sensual and experiential objects are given, i.e., “phainomena” of objects
(objectivities). Reason may not penetrate “noumena’, “things in themselves’, i.e,, the objectivity itself. It is not capable of “pen-
etration” (in the sense of spiritual-intellectual gaze), but is merely the faculty of thinking the object of the sensuous gaze. It is
only capable of synthesising the varied, contained in the sensuous gaze, into a notion. Reason thus processes and shapes only
that which is transmitted by senses, i.e.,, phenomena. The cognisant use of rational notions does not refer to the reality per se,
but to its phenomena: the objects of possible experience. There can be no a priori knowledge except of objects of possible
experience [Kaufmann 1994:85-86].

> If we accept Kaufmann's interpretation of the connection between the dominant orientation of philosophy with the actual
(ecological) circumstances of individual periods [Kaufmann 1994: 27-32], Kant was primarily concerned with epistemological
issues i.e. the issues of cognition of reality, because he lived in a period of transition. The fundamental philosophical issue at a
“time of doubt and mistrust” [Kaufmann 1994:28] is the following: How to arrive at the knowledge of the “external world”from
my awareness? This means: How can | know anything? What is at stake here is not a thing, object, entity, but an awareness, a
method. What can easily happen is what Goethe reproached Kant’s philosophy at one point, namely, that it no longer arrives
at the object [Kaufmann 1994:29].

' This is the incorporation of the systemic ecocentrism in the western cultures.

7 The “ecologisation” of nomos implies the incorporation of new ontology and ethics into a legal value system.

'8 The “destruction of Nature” as a result of intense development of “industrie”. For “state of Nature” at the turn of the 20th
century see [McCormick 1995:1-20; Ponting 1993:346-393].

' This is so-called “shallow ecology” “Shallow ecology is anthropocentric, or human-centred. It views humans as above or
outside of nature, as the source of all value, and ascribes only instrumental, or “use” value to nature” [Capra 1997:7].

20 Whilst the approach of “cleaning up the environment” can not be incorporated in a philosophical context, the approach of
“rational” exploitation of natural resources is connected with the “conservation philosophy,” which is usually linked in literature
to the name of Gifford Pinchot, a well-known forestry expert from the USA from the beginning of the 20th century.

2 Environmental protection”is an approach dealing mostly with the issues of pollution, which it approaches from the point of
view of anthropocentric construction of nature. It sees man as the master of nature and the issue of “destruction of nature” as
merely the issue of the pollution of his environment. Such approach does not perceive the issue of the “destruction of Nature”
as a deeper problem of man'’s un-limited interaction with all forms of Nature and not only man’s environment.

2 This is so-called. “preservation philosophy,” personified at the level of “practical philosophy” by John Muir and Aldo Leopold
and at the level of philosophy “stricto sensu” by Henry David Thoreau and Ralph Waldo Emerson. See also [McCormick 1995:1-
26; Natural Resources Policy 1993:162-182].
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This ecocentric ontology has also given rise to the
ecocentric ethics which imposes on man a respectful
interaction with other natural entities preserving the
natural equilibrium®.

The above approach is the departure point for
the further development of ecocentric philosophy
of nature. The key philosophical orientation is the
philosophy of “deep ecology” [Law and the Environ-
ment....1997:91-96; The Politics...1997:61-71].

Together with the already mentioned ecocentric
ontology® and ethics®, one of its basic premises is
the “naturalness”” of man's (material) interaction
with other natural entities [Tarlock 1988:179-181].
However, man's centrality in Nature and man's co-
dependence and connectedness with other natural
entities demand a respect for the limitations of the
natural equilibrium [Foundations...1997:39-44]%;
which also connotes an enframing of the current un-
limitedness of human interaction with Nature and/
or satisfaction of human (material) needs within the
constraints of the natural equilibrium?.

The philosophy of “deep ecology” stems, there-
fore, from a redefinition of the progressiveness of
human development, in particular, the orientation

progress. It implies, therefore, a redefinition of the
“functioning economy” of western cultures [Freder-
icks 2014:24].

The new “philosophy of nature™ has been gradu-
ally gaining ground since its initial position of “coun-
terculture” [Zimmerman 1997:91-150] and has be-
come increasingly prominent within the established
western philosophy [Philosophy... 1994:38]. It repre-
sents a philosophical departure point for a new, eco-
centric paradigm [Capra 1997:6]. This discussion,
however, stresses its political operationalisation,
comprised in the concept of “sustainable develop-
ment,” which is the basis for the transformation of
western cultures.

3. The concept of “sustainable development” and
the necessary formation of “systemic
ecocentrism” of the western cultures (premises of
ecocentric legal and political philosophy)

The ecological situation, on the one hand, and the
increasing scope of ecocentric ecological awareness,
on the other hand, led to a global political agreement
at the turn of the century in the form of the principle

Moscow Journal of International Law « 4 - 2021

of the western cultures into un-limited material of sustainable development®.

2 A thing is right when it tends to preserve the integrity, stability, and beauty of the biotic community. It is wrong when it
tends otherwise” [Law and the Environment...1997:4]. Regarding the issue of ecocentric ethics, i.e., ethics which emanates
from man’s co-dependence and connectedness with other biotic communities (i.e., ecocentric ontology) and commands a
respectful interaction with Nature, the question of motive of the ecocentric ethics arises. Why should | show respect for other
biotic communities? The motive may be heteronomous and | show respect because | realise that | endanger myself if | con-
tinue the exploitative interaction. In this case, Nature only has instrumental value. Nevertheless, this approach represents
significant progress in comparison with the anthropocentric ecological ethics. Whilst only imposing the protection of man’s
environment, the ecocentric ecological ethics with its heteronomous motive refers to the maintenance of the equilibrium of
biotic communities, or Nature as a whole, that | show respect because other parts of Nature have intrinsic value - they are a
value in themselves apart from the importance they carry for man.

24 At the level of legal construction of nature this approach influenced the formation of the legal category of “nature values”—
national parks, first in the USA at the turn of the 20th century.

% “Human species, along with all other species, are integral elements in a system of interdependence such that the survival
of each living thing, as well as its chances of faring well or poorly, is determined not only by the physical conditions of its envi-
ronment but also by its relations to other living things. (...) Humans are not inherently superior to other living things, they are
members of the Earth’s Community of Life in the same sense and on the same terms in which other living things are members
of that Community” [Foundations...1997:29-30].

% “Human use of the environment should not be destructive but should enhance the diversity, integrity, stability, and beauty
of the biotic community. Individual plants and animals used by humans should be thoughtfully selected, skilfully and hu-
manely dispatched and carefully used so as to neither waste or degrade them” [Earthly Goods...1996:61-62].

2 Unlike certain extreme approaches, “inspired” by Leopold’s ethics and the “state of Nature” at the beginning of the 20th
century, advocating the approach “let nature be nature” or striving for extreme limitations of human interaction with Nature.

2 Revezs defined natural equilibrium is as the limit of human interaction with other natural entities, whereby the natural
equilibrium defines the equilibrium of life of all biotic communities. Such is the prevailing approach. There are, however, more
radical approaches where the ecocentric ethics claims respect for individual members of other biotic communities and also -
the respect for “non-life’, i.e., non-living parts of Nature.

2 “Richness and diversity of kinds of living beings have intrinsic or inherent value. Humans have no right to reduce this rich-
ness and diversity except to satisfy vital human needs”[The Politics...1997:65].

3 Or the“ecosophy” (philosophy of ecological harmony). See also in Slovene philosophy [Hribar 1991:11-16].

31 Declaration of the UN Conference on Environment and Development of 12 August 1992. URL: https://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.|_Declaration.pdf (ac-
cessed 12.05.2021).
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The principle of sustainable development (with its
goals — i.e. Sustainable Development Goals: SDG*?)
is understood as a political operationalisation of the
ecocentric ecological awareness®. It is understood,
therefore, as an approach requiring humankind to
adapt their interactions in conjunction with other
biotic communities to the basic “law of Nature’, i.e.,
inter-connectedness of all natural entities*. In this
context, the preservation of a balanced state of Na-
ture (all biotic communities) is essential. With regard
to the centrality of the (un-limited) material pro-
gress, the adjustment of the production process of
material goods is therefore essential, i.e., the adjust-
ment of economy. It should be emphasised that this
is not the principle of “zero growth™, but a principle
of adjustment of material progress (development) to
the constraints of natural equilibrium®. In reference
to the existing excessiveness of the economic interac-
tion with Nature [Richardson 2012:56], the current

adjustment implies, of course, a limitation of the
economy.

As an inter-national political agreement”, the
principle of sustainable development has a twofold
meaning. Firstly, itis a political and social programme
of cultural transformation of human communities
all over the planet. And secondly, with regard to the
actual social organisation of man (national states) it
must be suitably incorporated within the individual
social systems, providing therefore a relevant frame-
work for the transformation of law. When incorpo-
rating the principle of sustainable development into
legal order, the pervasiveness of anthropocentrism in
all segments of the western cultures needs to be taken
into account®. The ontological and ethical orienta-
tion of the said principles does not have its “roots” in
the existing (legal) value system and/or established
western legal and political philosophy*’. The western
legal philosophy has not included other natural enti-

32 Sustainable Development Goals are: 1. End poverty in all its forms everywhere, 2. End hunger, achieve food security and
improved nutrition, and promote sustainable agriculture. 3. Ensure healthy lives and promote well-being for all at all ages,
4. Ensure inclusive and equitable quality education and promote lifelong learning opportunities for al, 5. Achieve gender
equality and empower all women and girls, 6. Ensure availability and sustainable management of water and sanitation for
all, 7. Ensure access to affordable, reliable, sustainable and modern energy for all, 8. Promote sustained, inclusive and sustain-
able economic growth, full and productive employment and decent work for all, 9. Build resilient infrastructure, promote
inclusive and sustainable industrialization, and foster innovation, 10. Reduce income inequality within and among countries,
11. Make cities and human settlements inclusive, safe, resilient, and sustainable, 12. Ensure sustainable consumption and
production patterns, 13. ake urgent action to combat climate change and its impacts by regulating emissions and promoting
developments in renewable energy, 14. Conserve and sustainably use the oceans, seas and marine resources for sustainable
development, 15. Protect, restore and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat
desertification, and halt and reverse land degradation and halt biodiversity loss, 16. Promote peaceful and inclusive societies
for sustainable development, provide access to justice for all and build effective, accountable and inclusive institutions at all
levels, 17. Strengthen the means of implementation and revitalize the global partnership for sustainable development. UN
General Assembly: Resolution adopted by the General Assembly on 25 September 2015 “Transforming our world: the 2030
Agenda for Sustainable Development”. URL: https://undocs.org/A/RES/70/1 (accessed 12.05.2021).

3 Such an approach is crucial. Dick Richardson in his in-depth study of the concept of “sustainable development” calls at-
tention to some of his anthropocentric predecessors (Brundtland Commission Report, Our Common Future). “Our Common
Future not only emphasised that economic growth was still an objective of human society, but also advocated a five or even
tenfold increase in world manufacturing output. It accepted the Western development paradigm and profligate Western life-
style as a model for the industrialising world. Ecological sustainability was not seen as primary in the policy-making process,
but rather as only one of a number factors” [Richardson 2012:52]. That is why the necessity of incorporation of the concept of
“sustainable development”in ecocentric framework should be emphasised.

3 To achieve its goals this transformation (from Anthropocene - i.e. anthropocentrc orientation of modern society to its eco-
centric orientation) is essential. Namely: anthropocentric orientation of modern society (together with the dominant belief
un-limites material progress) is the main reason for ther present state of environment.

3% This was proposed by the Club of Rome [Meadows, Randers, Meadows 2004].

% The implementation of the principle of sustainable development is therefore connected with the definition of the “natural
equilibrium”. In Slovenian law, the natural equilibrium is defined in Article 3 of the Nature Protection Act as a state of mutually
balanced relations and influences of living beings among themselves and their habitats. Under the law the natural equilibrium
is upset if human activity destroys a biocenosis in terms of quantity or quality; if it encroaches on or destroys the habitats of
plant or animal species or affects the proper functioning of ecosystems; if it interrupts the mutual connection between indi-
vidual ecosystems or causes a significant isolation of certain populations.

37 Similarly, Correa and Venancio argued in their article [Charting...2019: 53-54] that International Environmental Law Needs
a New Paradigm, which was established as a “sustainable development principle” and and should be further developed as
global pact for the environment.

%8 K.Eder ascertains that the pervasiveness of anthropocentrism in the western cultures practically“pushes” us into the exploi-
tation of nature. [Eder 1996: VII).

3 One of the quintessential values of the western cultures is the material progress and/or the satisfaction of material needs.
This value is directly connected with the exploitative and/or anthropocentric attitude of man towards other natural entities.

MocKkoBcKWii XXypHan mexayHapogHoro npasa - 4 - 2021

28



Senko Plicanic

INTERNATIONAL ENVIRONMENTAL LAW

ties in the quest for the “human formula” [Kaufmann
1994:134].

From the ecocentric ontology, i.e., co-dependent
position of man in “ecological community” [The
Ecological Community...1997] issue the rules of be-
haviour, i.e., ethical norms, with the following essen-
tial commandments: show respect for other natural
entities, treat them with respect and satisfy own per-
sonal (material) needs within the limits of the natural
equilibrium. When other natural entities are being
used (to meet own needs) the limit determined by
the natural equilibrium must never be overstepped.
The basic value of the nascent culture is the mainte-
nance of the natural equilibrium; its implementation
necessitates a limitation and/or adjustment of one
of the key existing values — material progress and/or
un-limitedness in satisfaction of material needs. The
limitation is necessary because the un-limitedness of
the material progress has brought about the destruc-
tion of Nature. Man must return within the bounda-
ries set by the natural equilibrium.

The oppositeness of the above mentioned values
is manifest: on the one hand, there is unlimited ex-
ploitation of nature generated by the tendency to-
wards an un-limited material progress and, on the
other hand, the need for the adjustment of the use
of Nature and/or the adjustment of satisfaction of
material needs to the constraints of the planet and/
or Nature, i.e., constraints defined by natural equi-
librium. However, this is not the oppositeness be-
tween the value of the material progress itself and
the value of the preservation of natural environ-
ment. The oppositeness relates to the un-limited-
ness of material progress, i.e., the un-limitedness
and/or exploitativeness of human interaction with
Nature.

It has to be established that despite the “break-
through” of the issues of the relationship between
man and other natural entities from the margins of
philosophy (“counterculture”) in the last decade®,

Nature continues to be ignored in the dominant con-
temporary legal philosophy and social theory (politi-
cal philosophy) regardless of the ideological or philo-
sophical origin.

Regardless of the possible reasons for such ig-
norance, this stance, today, when these issues have
become global political issues can not be explained
otherwise than by entrapment within the con-
text of anthropocentric orientation of the western
culture.

Man's “descent” into Nature implies, therefore, a
value system which has “no roots™' in the western
cultures. In other words, in the actual established le-
gal and political philosophy as the “ideological su-
perstructure” and the starting point of the positive
law and the state, the central position is taken by man
and just satisfaction of man's material needs, whilst
Nature (natural equilibrium) remains “outside the
door”.

The successful transformation of law and/or its ef-
fectiveness (influencing the change in the treatment
of other parts of nature in everyday life) is therefore
directly related to the incorporation of values intro-
duced by the new awareness in a (legal) value system
of the western cultures. The first step of the transfor-
mation of law is therefore the ecologisation of legal
philosophy*.

4. Discussion and Conclusion:
The foundations of ecocentric legal philosophy

Nomos is understood as the normative social sys-
tem of the western cultures, whereas the rules of be-
haviour are characterised by the attribute of lawhood.
In the western cultures, nomos is thus the synonym
for legal rules governing behaviour. The content of
these rules depends on the context determined by
the legal and political philosophy and/or the spiritual
framework of a certain culture as the “ideological”
superstructure of nomos.

Moscow Journal of International Law « 4 - 2021

40 “Until recent decades, most western thinkers and traditions have been silent about the evolving rape of nature and its con-
sequences for humanity. (...) An occasional Romantic poet, a tradition of conservationism very much outside of mainstream
social and ethical theory, early (largely ignored) glimmerings in Heidegger and the Frankfurt School (...) - these exceptions
prove a rule of profound intellectual blindness. Theorists for the most part took it for granted that how humanity treated the
nonhuman world was not a serious problem” [The Ecological Community... 1997:X].

4 “Environmental Law is entering a critical phase because environmentalism is at a turning point. The real debate about how
environmental considerations should be integrated into the economic and social order is just beginning. The next debate
will be centred around the forthcoming re-evaluation of the core legislation of the environmental decade”[Natural Resources
Policy... 1993:53].

42 Only a few authors have dealt with some aspects of this topic so far. In recent years Vito de Lucia in his article outlines some
starting points for an ecological phidlsophy of law. See Vito de Lucia, 2013. Sara de Vdio in her artcile proposes an eco-centric
approach to International Law and outlines some of ots basic principles. See: [de Vido 2021]. In this article, this topic is ad-
dressed comprehensively - in it | propose the foundations of an ecocentric legal philosophy.
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The nomos of the western cultures has ever since
the mentioned turning point of the “homo mensu-
ra’?, i.e., the separation between humanity and na-
ture, lost touch with the “law of Nature” (nomos thei-
os) and has become the “property” of man - “human
law” (anthropeioi nomos) [Kelley 1990:31-33; Sinha
2006:18-22]. In the history of the western civilisa-
tion, the idea of law* has been linked only to man.

In this regard, it should be noted that this essay
does not deal with the issue of lawhood (statehood)
as the key attribute of “anthropeioi nomos™*; but that
we are interested in the centrality of man in Nature
and/or the incorporation of the “natural law” in the
“human formula™®. The idea of law (justice) overlaps
at this point with the issue of legal ontology. In this
sense, the human formula and/or its part which reg-
ulates human behaviour in relation to other natural
entities (“nomos interspecies”)* is understood as the
“correct path™® which ensures a harmonious central-
ity of human community in Nature.

It is not possible to discuss the lawhood of the
“human formula” without the state. The state is un-
derstood as a result of social agreement reflecting
man's social aspect (Aristotle's zoon politikon)™®.

From the point of view of redefinition of the rela-
tionship between human and other biotic communi-
ties, the incorporation of Nature in the basic social
agreement or the contrat social (social agreement)
is crucial and is understood as the “sample-genetic
definition of civil life,” as an idea of the hypothetical
original state, as the widest framework for human so-
cial aspect, i.e., a frame for human community, soci-
ety, in short, the “generator of civil society, whilst for
the purposes of our essay, the focus lies on the entry
of Nature in nomos, i.e., the (authoritative) norma-
tive system of human community.

In this sense, social agreement is understood as
the contract of statehood providing the basis for the
operation of the state, assigning the attribute of law-
hood to the “human formula” [Contemporary Po-

The lawhood of the rules of behaviour is under-
stood as a departure point* whereby the desired de-
anthropocentrism of nomos needs to be redefined.

litical Philosophy...2019:3-44]. The contract of state-
hood, therefore, is understood as the basic consensus
regarding human social organisation which at the

4 In the original: metron anthropos.

“ The idea of law and/or the concept of law is connected with justice. In our examination of the issue of the rules of human
behaviour in relation to other natural entities, we are interested in the substantial aspects of the legal philosophy, i.e., the
substantive issues of the correct, just law.

4 We are not dealing with the anarchist political philosophy. Concerning law and state in the anarchist political philosophy
see the excellent study by authors T. Holterman and H. van Maarseven [Holterman, van Maarseven 1984].

4 This is Dostoyevsky’s syntagm who once said: “ The ant knows the formula of its abode, the bee knows the formula of its
beehive - they know it not in a human way, but in their own way - but that is all they need. Only man does not know his for-
mula” [Kaufmann 1994:134].

4 For the purpose of transparency, for that part of the human formula which specifies the rules of behaviour with regard
to other biotic communities, the term “nomos interspecies” or “law of Nature” will be used and for other parts of the human
formula (the rules regulating man’s private interaction and the rules regulating man’s social interaction, i.e.,, man’s social and/
or political thought, the term “internal law” will be used.

“ For understanding law as the “correct path” see [Fletcher 1996:38-39]. For general issues of legal ontology see [Posner
1990:161-247].

4 Here we should call your attention to the fact that the established western legal and political (liberalist) philosophies ema-
nate from Hobbes' syntagm “homo homini lupus”and the ensuing “bellum omnium contra omnes” (hence from the assump-
tion that man is an aggressive and selfish being) as a starting point and/or “natural state” into which subsequently enter the
law and state, at the transition from a natural (pre-legal, pre-civilisation) state into a social state. This is a vulgarised interpreta-
tion of Darwin’s theory, so-called social Darwinism (socio-biology), which perceives the basic“law of nature” as the food chain
in which “big fish eat small fish” and applies this to the understanding of relationships among people. According to this view,
conflicts among individuals and groups are resolved by competition of the parties in conflict. Such method of resolving con-
flicts is natural (biological), whilst resolving conflicts (contentiousness and conflictness are, as has been said before, the basic
property of human community in a“natural state”) through the interference of state and law is an artificial method of conflict
resolution. Regardless of the already mentioned fallacy of Hobbes'assumption of the “natural state” of man, i.e,, regardless of
the fact that in the past there existed cultures with a different value orientation (the Iroquois, the Huron, etc.- see also Weath-
erford, op.cit.), the fact that the contentiousness and conflictness seems to be, in accordance with the mentioned empirical
findings in the recent decades, a prevailing characteristic of the western culture. It is contentious, however, whether it is pos-
sible to expand such a finding (eurocentric) to encompass man as a species. It is contentious, therefore, whether aggressivity
in relations among people in the western cultures, evident practically at every step of the way (at the empirical level as well as
the level of imagination - media), allows the conclusion of man’s “wolf-like” nature (biological-instinctive orientation).

50 In this sense we issue from the liberalist (social/political and philosophical) context of contractuality simply because of its
(liberalist) all-encompassing empiricism in the contemporary western cultures. According to de-Shalit [The Ecological Com-
munity 1997:83], when discussing the transformation of nomos, it is necessary to take into account (the philosophical orienta-
tion) of the actual prevailing political context, i.e., liberalism.
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“material” level, the level of the positive law, is repre-
sented by the constitution, whereby we are interested
in particular in that part of the contract of statehood
(constitution), as a social pact, which refers to the
substantive definitions, i.e., definitions of the funda-
mental common values and goals.

4.1. Shaping of ecocentric legal philosophy

4.1.1. Premises of natural law

The scientific realisation of man's equal position
in the network of co-dependent natural entities (“pri-
ma ontologia”) is certainly one of the realisations of
the natural, cosmic law, the “divine nomos” (“nomos
theios”), i.e., law which throughout the history of the
western man has provided the criteria and norms for
human behaviour.

The fundamental natural law (Logos — Heraklit),
common to all natural entities, is the co-dependence
and the inter-connectedness of all natural entities.
The fundamental (cosmic) law is thus the same for
all Nature, which means that all living beings must
abide by it. It is the “cosmic formula” showing man
his place in the cosmos (Nature); another issue al-
together is the “human formula” and what it should
be like.

In terms of rules of behaviour which man should
respect in interacting with other natural entities, it
is (thanks to prima ontologia) no longer possible to
talk of the “indisposition” [Kaufmann 1994:50] of
nature, i.e., the problem which condemned the phi-
losophy of natural law to failure in its search for the
criteria and norms for human behaviour “which
would turn out to be resistant to human arbitrari-
ness” [Kaufmann 1994:50].

“Prima ontologia” is thus cognisance obtained
from Nature, allowing man to understand®' the crite-

ria and norms for his behaviour towards other natu-
ral entities [Hart 1994:178]. Prima ontologia and the
ensuing rules of behaviour represent the cognisance
of the natural, cosmic law — order that must be taken
into account in the formulation of the positive law.
They are therefore the legitimisation of the correct
or just law (at least in terms of the relationship with
other natural entities)>.

“Prima ontologia” shows man his initial posi-
tion- that is his (equal) postition in Nature. Man,
therefore, is not merely a social, political being (zoon
politikon), but is (first and foremost) a natural being
(zoon physicon). The basic law of nature, the cosmic
order, and the inter-interconnectedness and co-de-
pendence of all natural entities are for the western
man, defined in culture as the antipode of wild na-
ture, a given, committing him to action in compli-
ance with the cosmic order.

The image of Nature as a dynamic interaction of
mutually intertwined and co-dependent natural enti-
ties, signifies the restoration of the organic image of
Nature™.

The above mentioned philosophical premise of
law is also the basic premise of pre-Socratic philoso-
phy (Ionic nature scientists) which was relegated to
the “dustbin of history” with the advent of “homo
mensura’ and the ensuing anthropomorphizing of
the western philosophical thought. As shown above,
the centrality of western civilisation in the ontologi-
cal anthropocentrism stemming from the ontologi-
cal duality, was not questioned, not even by Kant in
his (famous) solution of the other (epistemological)
duality of the West™.

The ecocentric ontology (prima ontologia) and
the ensuing ecocentric ethics has long-term con-
sequences for the shaping of human nomos. It de-

5T This is a scientific, and thus intellectual (rational) cognisance of the “cosmic law”. Kant rejected the possibility of rational cog-
nisance of the objective world, but not entirely. He attributes to reason the potential for a priori knowledge of the objective
world (not through sensuousness) within the mathematically supported natural science. Kant therefore admits the possibility
of a rational cognisance of just law, if such cognisance is achieved with the aid of science [Kaufmann 1994:83-86]. See also
[Brooks 1986: 36].

52 Natural law has always been understood as the criterion of the positive law, as a criterion of its legitimacy. According to the
classical approach, the natural law provides the basis for the positive law.

53 Culture as the domain of order as an antipode to nature as the domain of disorder, chaos, stems from the already men-
tioned image of nature as a chaotic world which man must leave behind.

% In his discussion of the connection of natural law with the image of nature, Posner establishes the fatal consequences of
the changes of the image of nature.“It was one thing to speak of natural law when nature was conceived to be the expression
of divine love or order, and quite another to find universal legal norms in Darwinian nature, red in tooth and claw. The natural
law project has never recovered from what Nietzsche called the death of God (at the hands of Darwin)” [Posner 1990:14].

55 Although, according to Kaufmann, there was, in the field of philosophical epistemology, no way back after Kant’s phi-
losophy (epistemology), it should be emphasised that Kant was aware, even though his ontology/cosmology remains within
the anthropocentric “mainstream” western philosophy (man is the master of nature), of the harmoniousness of the “starry
sky above;” he saw it, however, (within the spiritual framework of his period - the liberation of man) merely as a universe of
religious-artistic intuition and not as a guide for human action in relation to other natural entities. See also [Solomon, Higgins
1996:213-214].
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mands that man create law and social order in com-
pliance with the mentioned premise of the “natural
law”. This means a departure from the western man's
centrality in ontological duality which places man
apart from Nature (cosmos). In creating order, the
rules of behaviour, and laws, man must take into ac-
count his position in Nature (he is part of Nature and
not its master) and his vital connection with other
biotic communities.

If we paraphrase A. Kaufmann through the optic
of ecocentrism, “law is a cluster of mutual relations of
people and relations towards other natural entities”
[Kaufmann 1994:32]. The mentioned (scientific)
cognisance of the basic law of nature translated into
the “philosophical language” means the following:
the ontology of relations (among people and between
man and the other parts of Nature), i.e., “prima on-
tologia™.

If the western legal philosophy has dealt so far
with the filling of the void which has occurred with
the “banishment of Nature,” Nature has re-surfaced
as the force aided by science to guide human behav-
iour in relation to other natural entities.

The search for the natural law does not focus on a
preordained collection of natural laws which would
determine the rules of social (human) order, but
merely the “cosmic order” which would show man
his true place in creation, in Nature.

This is then the issue of relation between man
and Nature and hence the issue of “cosmic formula”.
From here on it becomes the issue of the “human for-
mula’, i.e., human nomos.

The answer to the issue of what the “human for-
mula” should be like depends on the cognisance

of the “cosmic formula”. The ideological and value
orientation of the human law (and hence the rules
regulating the relationships between people) de-
pends on the previous ontological cognisance of
the relationship of man with Nature, the remaining
cosmos”’.

Insofar as “prima ontologia” is based on the image
of wild nature which man must cultivate to establish
order, the ideological basis for human nomos also
rests on the image of the man as a savage, living in a
natural state “bellum omnis contra omnem”. Hence
the human nomos is a means of creating social order
from the natural state of chaos and dis-order®.

If, on the other hand, prima ontologia is based
on man's centrality in the dynamic harmonious re-
lationship with nature, this underlying view has a
corresponding value system in human nomos®. The
anthropological and, therefore, empirical confirma-
tion of the mentioned link can be found in most non-
western (“primitive”) cultures®.

If the western philosophy of law has been pre-
dominantly characterised by an awareness of a lack of
knowledge about human law (and what it should be),
this, according to Kaufmann [Kaufmann 1994:134],
only reveals a deep insecurity as to what man really
is. Or, in the words of Dostoyevsky: “The ant knows
the formula of its abode, the bee knows the formula
of its beehive - they know it not in a human way, but
in their own way - but that is all they need. Only man
does not know his formula” [Kaufmann 1994:134].

The search for man's “formula” begins in “prima
ontologia’, i.e., in the knowledge of the oneness of the
reality whose part man is. The subjective-objective
notion of reality in which man “observes” Nature

% “Instead of the ontology of substance, ontology of relations should be developed” [Kaufmann 1994:32].

7 For more detail on the connection of human relations with Nature inside human community see [The Ecological Com-
munity....1997:2-21]. On the basis of anthropological sources, Wenz demonstrates the direct link of the “conquest” of nature,
i.e., the anthropocentric social construction of nature with the wish to control, dominate, or, in the words of Derrida “control-
impulse” “Human oppression results largely from technologies and institutions developed under the guidance of mainstream
anthropocentric views. (...) Devaluation of nature is related not only to the development of more advanced agriculture, in-
creasingly complex social divisions of labour and relations of exploitation, but also to the desire for control” [The Ecological
Community...1997:4]

%8 Hobbes's legal and political philosophy is one of the cornerstones of the western culture. For an analysis of the western
cultures from the point of view of a“mechanical” model of social community see [Merchant 1980:206-215].

% The connection of man with other parts of Nature and man’s relationship with fellow human beings was already the subject
of study by Montaigne in the western philosophy. Montaigne posits that a brutal attitude towards animals leads to the brutal
attitude to people. For more detail see [Kirn 1992:10-11].

€ Within the framework of this essay it is not possible to give more attention to this issue. For more information on the direct
relationship of individual cultures of the North American Indians with nature and human relationships (also between men and
women) see [Weatherford 2010; Forbes 1992].

The underlying ecocentric value of human nomos is best illustrated by the wisdom of the chief of the Indian tribe Nez Perce:
“Treat all men alike. Give them all the same law. Give them all an even chance to live and grow. All men were made by the
same Great Spirit Chief. They are all brothers. The earth is the mother of all people, and all people shall have equal rights upon
it"[Words of Power...1994:48].
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“from above” and questions his own essence does
not, of course, provide the framework for solving the
riddle of man's formula.

The different ontological premise of man's posi-
tion in the universe, i.e., “ontology of relationships,”
provides assistance in the search for the “correct and
just” human nomos. Only cosmic nomos exists ob-
jectively (in nature), whilst man must find his own
nomos, his own “formula”

The ecocentric value orientation of nomos will
thus have to be gradually reflected within that part
of “human formula” which regulates the mutual in-
teraction of human community (i.e., in the “internal
law” of human community)®. The inter-connected-
ness of all natural entities (human and other biotic
communities), i.e.,, mutual ecocentric interaction,
as the ontological characteristic of man's position in
cosmos, is (also) the underlying value of the “inter-

nal human law"®%.

4.2. Redefinition of the western legal philoso-
phy - natural equilibrium as the underlying uni-
versal legal value (ecocentric legal philosophy)

4.2.1. Idea of law

The scientific realisation of man's equal posi-
tion in the network of co-dependent natural entities
(“prima ontologia”) has re-introduced the issues of
man's centrality in Nature on the stage of the western
philosophy. Other natural entities "have returned"
to the western philosophy of law, for centuries “bur-
dened” merely with the issues of man.

The determination of the rules of conduct which
man must respect in interaction with Nature also
implies an expansion of the idea of law itself (jus-
tice and correctness). Justice also refers to the in-
teraction between man and Nature and not only to
the interaction within human community. Just law,
therefore, (from the point of view of relationship
between human and other biotic communities) is
law which complies with the ecocentric ethics, law

which directs man's conduct in order to preserve the
natural equilibrium. Consequently, the economic
interaction has to be maintained (kept) within the
framework ensuring the vitality of other biotic com-
munities.

“Prima ontologia” as the scientific cognisance of
the dynamic link and co-dependence of all biotic
communities is the philosophical premise of nomos.
The connectedness and co-dependence, i.e., the eco-
centric ontology, implies the exercise of respect and
care in human interactions with other natural enti-
ties, and hence implies the ecocentric ecological eth-
ics®. Its essence is to keep the economic interaction
within the framework ensuring the vitality of other
biotic communities®.

At this point we have to address the issue of
whether the obligation to respect the natural equi-
librium stems from the “rights” of other (living and
non-living) natural entities. And whether the prima
ontologia demands an expansion of the theory of
rights to other natural entities. The concept of the ex-
pansion of legal rights was developed by Christopher
Stone in his well-known article Should Trees Have
Standing? - Toward Legal Rights for Natural Objects
[Stone 1972]. In a similar vein, Levi-Strauss argues
for the proposed amendment of the Universal Decla-
ration of Human Rights [Lévi-Strauss 1992:340-346].

Stone posits that the (scientific) cognisance of
man's co-dependent centrality in Nature dictates
an expansion of rights to other (living and non-
living) natural entities. In a persuasive argumenta-
tion, which he begins with a review of the historic
expansion of rights (from slaves to legal persons),
Stone argues for the expansion of rights. In this he
follows the pragmatic orientation, i.e., the possibility
to represent the interests of other biotic communities
before the courts. The essence of Stone's conception
is the possibility of setting up guardians to represent
the rights of other biotic communities before the
courts.

Moscow Journal of International Law « 4 - 2021

51 Kotze similarly points out in his article that affording non-humans rights is also a way of acknowledging that law does not
sufficiently cater for interspecies justice, but that it should. In fact, it is essential to appreciate that the human impact on the
non-human world is also a matter of interspecies injustice [Kotzé 2019:6-7].

2 Interactiveness in the sense specified above as a characteristic of human “internal law” has been established by Unger with
regard to ancient China. “All in all, the feudal world of ancient China provides us with wonderful example of society almost
wholly dependent on interactional law and not yet acquainted with other sorts of law”. [Unger 1997:96].

% The motive for ecocentric ecological ethics may be heteronomous when we show respect and care in our interaction with
other natural entities because we are aware of the negative consequences caused by the aggressive exploitativeness of the
human community or autonomous when we show respect and care because of the natural entities themselves.

% This approach has been criticised by certain ecocentric philosophers as “speciesism” [Foundations...1997:43].
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Levi-Strauss's argumentation is somewhat nar-
rower in that it proposes an expansion of rights to
encompass the community of life. In recognising the
rights, he aims higher, i.e., to the creation of the new
Declaration of Rights. “May we then imagine such
a basis for freedoms which would be self evident
enough to be applicable to all without discrimina-
tion? Only one was noticed; however, it demands that
man be no longer defined as a moral being, but as a
living being, which is his most noticeable property.
If, however, man's rights are most of all the rights
of a living being, it follows directly that the natural
boundaries for these rights, recognised for human-
kind as a species, are defined by the rights of other
species. The rights of humankind terminate when
their implementation endangers the existence of an-
other species” [Lévi-Strauss 1992:342].

The system of (human) rights is one of the cen-
tral elements of the social organisation of western
cultures. The right is actually a materialisation of jus-
tice (a just state respects the rights; human interac-
tion is just if rights are respected). If in our search
for the answer to the question, we depart from the
actual philosophical context of rights, a single con-
clusion is possible. Justice in relationship to others
(and hence also natural entities) is only possible if
they have rights.

As shown above, humankind is in a period of
transition from the “environmental protection” to
the “maintenance of the natural equilibrium” An es-
sential difference between the two is that the latter
demands that man respect other biotic communities.
We believe that this basic position necessitates the
recognition of the rights of other biotic communities
[Ortolonao 1997:37-39].

Although some may disagree, it should be not-
ed that the value systems with regard to rights have
shown to be transitory in history (slaves, women), so
we can expect this to be the case with regard to the
rights of natural entities®.

The matter of (other) natural beings rights has
been widely discussed in past years by different au-
thors. Maria Valeria Berros in her article “Rights
of Nature in the Anthropocene: Towards the De-
mocratization of Environmental Law?” [Chart-
ing...2019:21-31] examines the processes of recogni-

tion of the Rights of Nature that have taken place in
recent years, emphasizing the Latin American case.
She argued that this recognition can enrich socio-
legal and ethical debates and thus enhance the de-
fence of the natural world. She also argues that the
Anthropocene presents a new opportunity for real
and integrative collaboration among natural and so-
cial sciences and the humanities as well as the differ-
ent types of knowledge and worldviews existing in
our world, especially those of Indigenous Peoples. Fi-
nally, she argues that it is possible to consider a slow
process of democratization of environmental law
that implies several challenges for sociolegal research
[Charting...2019:26-30].

Despite the seemingly impossible establishment
of the rights of other biotic communities de iure,
some legal acts have managed to assign these rights
de facto. Ortolano cites the example of the American
Endangered Species Act (ESA) protecting the animal
and plant species identified as endangered and dem-
onstrates that the lawmaker de facto recognised the
rights of individual animal species by granting them
protection [Ortolano 1997:38].

I believe that the definition of natural equilibrium
should be considered the criterion of human inter-
action with other biotic communities for de facto
recognition of their rights, namely the right to ex-
istence. Respect for natural equilibrium also “covers”
the rights of other biotic communities to existence.
The threat to natural equilibrium should be under-
stood as endangerment of the right of other biotic
communities to existence. Respect for interaction
with Nature issues from the rights of other biotic
communities to existence and implies the obligation
to maintain the natural equilibrium®. This provides
the basis for the maintenance of the natural equilib-
rium as a duty for man as an individual and as a duty
for the state to ensure it.

A shift from the existing framework of “environ-
mental protection” to the framework of “mainte-
nance of the natural equilibrium” means therefore a
shift from the anthropocentric approach of “environ-
ment purification” to the ecocentric approach of the
maintenance of the state of equilibrium in relation-
ships between human and other biotic communities,
whereby the approach is dynamic and not static.

¢ We should emphasise that to recognise rights to other biotic communities would certainly not mean that their rights would
be equal to the rights of the people and it would also not mean that all biotic communities would have equal rights. The cri-
terion for the scope and the type of rights is natural equilibrium. It is not possible to examine this issue in greater detail within
the framework of this essay. See also [ Stone 1988; Toulmin 1988; Tarlock 1988].

€ This, of course, is not an absolute. The duty to preserve the natural equilibrium (respect for the right of other biotic com-
munities to existence) is limited with so-called basic (vital) needs of man.
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The concept implied is the concept of “dynamic
equilibrium’, whereby human interaction with other
parts of Nature is inherent to the “dynamics of na-
ture”. The ethical imperative therefore is not the with-
drawal of man from Nature but an attitude of respect
in interaction®.

Tarlock in his article The Nonequilibrium Para-
digm in Ecology draws attention to the importance
of understanding the dynamism of natural equilib-
rium in the creation of the natural law. Unlike the
current prevailing belief with regard to the static na-
ture of the natural equilibrium, the transformation
of the natural law must take into account the latest
scientific findings with regard to the dynamic and
chaotic nature of the constantly changing ecosys-
tems. According to Tarlock, such a scientific premise
dictates a turning point in the natural law. “Enhanc-
ing the capacity” of law for an ongoing monitoring of
the “dynamism of nature” is essential [Law and the
Environment...1997:31]°.

4.2.2. Legal values

The incorporation of Nature in the very essence
of law inevitably triggers a redefinition of legal val-
ues. The natural equilibrium, i.e., the equilibrium
of life (including human life), as a central value of
ecocentric ecological awareness is becoming a legal
value. In this sense, we could speak of the expansion
of the legal subject, i.e. the expansion of values which
are the subject of legal protection.

The following is of crucial importance: natural equi-
librium is becoming a basic and a common legal value.

4.2.2.1. Natural equilibrium as a fundamental
(basic) legal value

The definition of natural equilibrium as a crite-
rion (framework) of correct law places the main-
tenance of natural equilibrium as a legal value in
initial position. It is obvious that the natural equi-
librium is thus becoming a fundamental legal value,
a fundamental criterion of the correctness (justice)
of law.

The initial position of natural equilibrium means
that the constraint of natural equilibrium defines in
particular the human interaction which has the func-
tion of satisfaction of (material) needs, i.e., economic
interaction.The initial position of the maintenance of
natural equilibrium as a legal value implies the en-
framing of the other (legal) value, i.e., the satisfaction
of material needs (economic interaction).

In his satisfaction of (material) needs, man is no
longer un-limited®, but is constrained by the frame-
work defined by the natural equilibrium.

A redefinition of legal philosophy directly limits
the exploitativeness (un-limitedness) of the satisfac-
tion of human material needs (but does not limit the
satisfaction of material needs as such) and/or rede-
fines the orientation of the western cultures towards
an un-limited material progress’, which means that
man has returned within the boundaries set by the
natural equilibrium. The initial position of the main-
tenance of natural equilibrium thus does not mean
the “sacrifice” of economic progress’, but implies its
enframing within the boundaries of the natural equi-
librium.
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7 Such ethical approach could be expressed also with the paraphrase of the well-known Leopold’s maxim: “A thing is right
when it tends to preserve the dynamic (added by PS.) integrity, stability, and beauty of the biotic community. It is wrong when
it tends otherwise” [Foundations...1997:41].

% “The major institutional change necessitated by the nonequilibrium paradigm is the need to apply adaptive management
to biodiversity protection. (...) We favor management consistent with the core idea of the rule of law - consistent application of
fixed rules to yield a single, final decision. Our environmental laws accept a scientific premise and then requires its continued
application regardless of subsequent research findings and thinking. (...) Adaptive management, in contrast, is premised on
the assumption that management strategies should change in response to new scientific information” [Law and the Environ-
ment ..1997:31].

% The un-limitedness of the (economic) interaction with Nature is linked with the conviction of the western cultures that the
(material) development also is un-limited. This conviction, however, rests (implicitly) on the belief in the progressiveness of
human (planetary) history, i.e. constant progress - the transition from worse to better [The Ecological Community 1997:362].
70 Similarly [Law and the Environment...1997:420].

71 To assume that the conflictness of the maintenance of natural equilibrium and material progress is insurmountable is a
fallacy. In the conflict involving the maintenance of the natural equilibrium, the un-limitedness of the material progress exists
insofar as it is linked with the un-limited burdening of Nature, and thus the exploitation of Nature. The principle of sustainable
development rejects the concept of zero growth (Club of Rome) and/or “zero sum mentality” Without having to discuss man’s
inherent developmentality we can establish that it is not problematic per se, but that the un-limitedness of the (material)
development is problematic. The basic premise should therefore be the orientation towards the material progress with its
enframing as the key. The key issue is how to achieve the enframing. In our view, for the existing state (destruction of Nature)
and for the “dynamism of nature,’ state interference in the private sphere (in particular the economy) is crucial. It is premised
on the assumption of the impotence of the western economy (market), and thus its incapacity to itself provide the necessary
enframing. The reason for this should be sought in its inherent orientation towards the maximisation of material progress.
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4.2.2.2. Natural equilibrium as a common legal
value

The maintenance of the natural equilibrium is
also a value in the common, public interest of human
community’. This does not relate to what we want as
individuals, but to what we are as a human commu-
nity [Foundations... 1997:22]. The collectivity, com-
monality of natural equilibrium as a legal value is the
foundation for the creation of the ecocentric social
theory (political philosophy). The definition of natu-
ral equilibrium as a basic and common legal value
implies that the maintenance of natural equilibrium
is defined as the fundamental public interest.

The “initial position” and “commonality” of the
natural equilibrium assign the state the role of the
guardian of the interests of human community as
well as the interests (rights) of other biotic commu-
nities. They thus represent the legitimisation of state
activities affecting the environment in the private
sphere [Lévi-Strauss 1985:391] and thus provide the
baseline for a redefinition of the political philosophy
of the western cultures.

4.2.2.3. Maintenance of natural equilibrium as
a human right

The investiture of the natural equilibrium in the
system of legal values also gives rise to the necessity
of the definition of the maintenance of the natural
equilibrium as human right [Sax 1990]. Consider-
ing the necessity of the establishment of the active
role of the state in the maintenance of the natural
equilibrium, the state should ensure also this right.
In our opinion, the environmental right should also
comprise the right to the maintenance of the natu-
ral equilibrium as a traditional human right, and the
guardianship of other biotic communities, i.e., the
possibility of “civic” interference also in the interest
of other biotic communities [Stone 1972]7. Stone's
concept of legal guardianship of the interests of other

biotic communities has led (first) in the American
law (and later elsewhere), also on the basis of the
well-known separate opinion by the Supreme Court
Judge William O. Douglas in the case Sierra Club
v. Morton [Schoenbaum, Rosenberg 1991:23-25]
first towards the liberalisation of the “standing doc-
trine”” and later towards the creation of the statu-
tory instrument of “legal guardianship” by so-called
class-action”.

4.2.2.4. Relationship between the new legal val-
ue and the existing legal values

The initial position of the natural equilibrium’
addresses the issue of relationship of the new legal
value towards the existing fundamental legal values
of the western cultures. At issue is in particular the
question of conflict between the new legal value, i.e.,
the maintenance of natural equilibrium and other le-
gal values firmly implanted in these cultures.

The conflicting character of the “emerging” value
becomes obvious at the moment when its incorpora-
tion in the legal order demands an adjustment (limi-
tation) of certain “deep-in-structure” values of the
western cultures (nomos). At issue is in particular
the un-limitedness of the economic” interaction of
human and other biotic communities and the related
material progress as one of the basic (legal) values of
the western cultures.

The enforcement of the maintenance of natural
equilibrium may also demand a limitation of another
legally protected value, for example, the right to the
freedom of movement or some other human right.
Thus, for example, the administrative court of the
state Baden Wiirttemberg in its review of the regula-
tion prohibiting night diving in the lake because of
its negative impact on water organisms rejected the
complaint by a plaintiff who claimed that this rep-
resented an inadmissible interference with the con-
stitutional (human) right to personal development

72 In his classical study, Sagoff sees the difference between the common, public interest (common value) and the private
interests (values) of individuals with regard to relation to Nature as the difference between the interests of man as a consumer
and the interests of man as a citizen [Foundations...1997:18].

73 This is based on the “ guardianship concept” developed by Christopher Stone [Stone 1972].

% The courts increasingly allowed the filing of complaints with regard to the protection of the interests of other biotic com-
munities. See also [Ortolano 1997: 43-44].

> See also [Schoenbaum, Rosenberg 1991:28:33; Ortolano 1997: 43-44]. In the Slovene law, the provision with regard to such
complaints is contained in Article 15 of the Environmental Protection Act.

76 The definition of natural equilibrium as a basic common legal value opens up the issue of the role of science as a source
of the knowledge of the limits of the natural equilibrium (For more detail see Sagoff, 1988. The issue of reliability of scientific
knowledge and the possible “technocratic approach” of the western cultures is thereby raised [Law and the Environment...
1997:29-31].

77 The "economic” interaction implies human activity in Nature for the purpose of production of material goods (for personal
needs or for the purpose of marketing).
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(paragraph 1 of Article 2 of the German constitu-
tion). The administrative court estimated that the
public interest (of the maintenance of “well being” of
water organisms) justifies the said limitation”.

The following two values are at “conflict” here:
natural equilibrium and material progress. The defi-
nition of the maintenance of the natural equilibrium
as the fundamental, shared value legitimises an inter-
ference (limitation) with regard to other legal values,
in particular the un-limitedness of the economic in-
teraction. Such an intervention often represents the
limitation of other legal values, also of private prop-
erty”.

The initial position of natural equilibrium is not
absolute; it is limited with the vital needs of hu-
man community [Foundations... 1997:29-44; Stone
1988:1-13]. Nevertheless, each time an activity af-
fecting Nature takes place for the purpose of meeting
man's vital needs, the limits of the natural equilibri-
um must be taken into account as much as possible®.

The new value, i.e., the maintenance of natural
equilibrium, must be incorporated in the “contracts
of statehood”, that is in the constitutions of the west-
ern countries as one of main legal values, next to
“freedom”, “democracy”) and “private property” [En-
vironmental Planning...1996:4f]. The entry of Nature
in the western (legal) value system is, as I have shown,
conditio sine qua non for an efficient change in the
legal order and, in, most importantly, for a change
in man's attitude towards Nature in eneryday?s
life®".

5. Conclusion

In the past decades the awareness of the neces-
sity to “legislate temperance” in human (economic)
interaction with Nature has been heightened. At the
same time, it is becoming increasingly evident, that

the inefficiency and “impotence” of the normative re-
action to the “destruction of Nature” i.e., the develop-
ment of the environmental law in the second half of
the 20th century is clocely connetcted to dominant
anthropocentric cultural paradigm of the western
cultures, oriented towards an un-limited material
progress in the age of Antrhopocene.

The scientific realisation of man's equality in the
network of co-dependent natural entities in the last
decades shows man his initial position - that is his
(equal) postition in Nature. Man, therefore, is not
merely a social, political being (zoon politikon), but
is (first and foremost) a natural being (zoon physi-
con). The basic law of nature, the cosmic order, and
the inter-interconnectedness and co-dependence of
all natural entities are for the western man, defined in
culture as the antipode of wild nature, a given, com-
mitting him to action in compliance with the cosmic
order.

I've shown in this article that the determination
of the rules of conduct which man must respect in
interaction with Nature implies an expansion of the
idea of law itself (justice and correctness). Justice also
refers to the interaction between man and Nature
and not only to the interaction within human com-
munity. Just law, therefore, (from the point of view of
relationship between human and other biotic com-
munities) is law which complies with the ecocentric
ethics, law which directs man's conduct in order to
preserve the natural equilibrium. Consequently, the
economic interaction has to be maintained (kept)
within the framework ensuring the vitality of other
biotic communities.

Also, in this artcile I've shown that the incorpora-
tion of Nature in the very essence of law inevitably
triggers a redefinition of legal values. The natural
equilibrium, i.e., the equilibrium of life (including
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78 Verwaltungsgerichtshof Baden-Wiirttemberg:Urteil vom 22.06.1987. URL: https://www.saarheim.de/Entscheidungen/
VGH%20Mannheim%20-%201%205%201699aus86.htm (accessed 12.05.2021).

79 This concerns the restriction of the freedom of ownership (ecological function of property) and also direct divestment — ex-
propriation of private property. The incorporation of the natural equilibrium as a basic common legal value in the legal value
system (the Constitution), and therefore the definition of the maintenance of the natural equilibrium as the fundamental pub-
licinterest, is, in our opinion, a circumstance which the citizens (owners) are expected to count on. This means that the weight
of public interest is a priori very high, which has to be taken into consideration by the Constitutional Court when weighing
both values, i.e., private property and natural equilibrium (principle of proportionality).

8 This is the so-called “principle of minimum wrong” [Foundations... 1997:36].

& In my opinion, the already adopted international acts which provide the grounds for the principle of sustainable develop-
ment (Rio Declaration and several conventions) necessitate the amendment and/or change of constitutional acts of individual
countries. Of key importance is the incorporation of the ecocentric legal philosophy (and hence the incorporation of the
natural equilibrium in a system of legal values as a priority) as well as the incorporation of the ecocentric political philosophy
(and thus the definition of the state as a guardian of its natural equilibrium). Certainly the inclusion of the above-mentioned
international legal acts in the legal order of the individual country, even without a corresponding amendment of the constitu-
tional act itself, requires that the existing constitutional provisions be interpreted in accordance with the principle of sustain-
able development.
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human life), as a central value of ecocentric ecologi-
cal awareness is becoming a legal value. In this sense,
we could speak of the expansion of the legal subject,
i.e. the expansion of values which are the subject of
legal protection.

In this context it is of crucial importance taht nat-
ural equilibrium is becoming a basic and a common
legal value. The definition of natural equilibrium as
a criterion of correct law places the maintenance of
natural equilibrium as a legal value in initial position:
natural equilibrium is thus becoming a fundamental
legal value, a fundamental criterion of the correct-
ness (justice) of law.

It is shown in this article that the maintenance of
the natural equilibrium is also a value in the com-
mon, public interest of human community. This
does not relate to what we want as individuals, but
to what we are as a human community. The collec-
tivity, commonality of natural equilibrium as a legal
value is the foundation for the creation of the eco-
centric social theory (political philosophy). The defi-
nition of natural equilibrium as a basic and common
legal value implies that the maintenance of natural
equilibrium is defined as the fundamental public
interest.

It is also shown in this article tha the “initial po-
sition” and “commonality” of the natural equilibri-
um assign the state the role of the guardian of the
interests of human community as well as the inter-
ests (rights) of other biotic communities. They thus
represent the legitimisation of state activities affect-
ing the environment in the private sphere and thus
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PETMOHAJIbHOE COTPYOAHUYECTBO B
OBJIACTU BE3OIMNACHOCTU MNMOJIETOB:
MEXOYHAPOAHO-INMPABOBbDIE BOIMPOCDI

BBEOEHWE. Ha ocHose ananu3a 0oKymeHmos u
npakmuku pyHKUUOHUPOBAHUS O07iee 08YX 0eCAMKO8
PeUOHATILHBIX MEHOYHAPOOHDIX OPeAHUSALULE, U3YHe-
HUS OPY2UX COBPEMEHHIX (OPM PecUOHATILHO20 MedHc-
20cy0apcmeeHHo20 compyoHuUecmaa 6 o6nacmu obe-
cheveHuss 6e30naAcHOCMU NOIEMOB U PACCNIE008AHUS
ABUAUUOHHBIX NPOUCUUECBULL  PACCMAMPUBAIOMICS
pasnuuHvle MexOyHAPOOHO-NPABOBbIE B0NPOCDI, 603-
HUKAIWue 6 CesA3U ¢ OAHHLIM COMPYOHUYECIBOM,
BK/IIOUAS, 6 HACMHOCMU, NPoOTeMbl HPUOUHECKOU
NpUpoOvl, KoMnemeHyuu yKa3aHHolX pecUoHANbHbIX
MeHOYHAPOOHDIX OP2AHU3AUULL U HTIEHCINEA 6 HUX.
MATEPUAJIbI I METOMDBI. Mamepuanom 0ns
UCCTIE008AHUST SABTIAIOMCS  MeNOYHAPOOHble 002080-
poL 8 obnacmu mex0yHAPOOHO20 6030YUIHO20 NPaesd,
yupeoumenvHvle AKmvl U PeUIeHUs PASTIUYHBIX pe-
CUOHATIVHDIX MeHOYHAPOOHBIX ABUAUUOHHBIX Op2a-
Huzauuti, dokymenmut VIKAO, mpyovl poccutickux u
3apybecHbIX 10PUCTNOB-MeHOYHAPOOHUKO8. Memodo-
JI02UMECKYH0 OCHOBY UCCTIE008AHUS COCABUIU 00U4e-
HAy4Hble U YaCHOHAYYHble Memoobl NO3HAHUA (0ua-
JIEKMU4ecKuti Mermoo, Memoobl AHANU3A U CUHMe3q,
0e0yKUuU U UHOYKUUU U CPABHUMENbHO-NPABOBOL
Memoo).

PE3YJIBTATBI MCCJIEHOBAHMZL. B pesynvma-
e npo6edeHH020 UCCIE008aAHUS 8bl0eIeHbl U CUCHe-
MAMU3UPOBAHDL 6Ce CYULECBYIOU4UE HA Ce200HAUHULE
OeHb POpMbL PE2UOHATILHOZ0 MeN20CYOapCBeHHO20
compyoHuyecmea 6 obnacmu obecnevernus 6e3onac-

40

HOCU NO7IEMO6 U PACCIE008AHUST ABUAUUOHHDIX NPO-
ucuiecmeuti, onpedeneHa ux puUOUHeckas npupooa,
NPOaHANU3UPOBAHDL MeHOYHAPOOHO-NPABOBble NPO-
671embl meopemuUeckoz0 U NPakmu4eckoeo xapaxie-
Da, ceszarHble ¢ PYHKUUOHUPOBAHUEM OAHHVIX POpM
COMmpyOHUUeCNBa, a Maksie npeocmasieHvl peKomeH-
0ayuu no peuieHuro yKasanHvlx npoosnem.
OBCYJKIEHME U BBIBOJDI. B cmamve o6pa-
UAeMCs BHUMAHUE HA NPEUMYULECITBA U 8AKHCHOE 3HA-
ueHue PeeUOHAILHO20 COMPYOHUHECBA 20CY0apcme
8 obnacmu KoHmpons obecnedeHusi 6e30MACHOCMU
nonemos U paccied08aHus A6UAUUOHHBIX NPOUCte-
cmeuti. OOHAKO, HECMOMPS HA B8AXHOCHb OAHHOZ0
compyoHuuecmea 07 NOBblUeHUS YPOBHS 6e30nac-
HOCMU NOTIEMO06 6 2PANOAHCKOU ABUAUUL, HA ce200-
HAWMHULL OeHb e20 OanbHeliuiee pazsumue 3a6UCUM
0M YCheuHo20 peuteHUst criedyoUsUX npoosem:

— HeoOX00UMOCMb COBEPUIEHCINBOBAHUS MeHOYHA-
POOHO-NPasosoil 6a3vl (MeN0yHAPOOHvle 002080pbl,
peuieHUs MexOyHAPOOHbIX OpeaHu3auuii u o0p.), Ha
OCHOBAHUU KOMOPOLL y4pexoaromcs u oelicmeyom
pezuoHabHble MEHOYHAPOOHbIE OpeaHUAUUU U Op-
2aHbl, KOHMPONUPyoUiUe obecneveHue 6e30NAcHOCU
nosnemos u paccnedo8aHue AsUAUUOHHBIX NPoUctie-
cmeuti, 6 MOM Hucse Heo0X00UMOCHb PACUAUPEHUST
UX NONHOMOYULL 8 Imoti obnacmu (cepmuguxanyus
ABUAUUOHHOTI MeXHUKU U Opyeux 00veKmos zpax-
0aHcKoti asuauuu, ocyuiecmerneHue NnoIHoO20 paccre-
008aHUST ABUAUUOHHDIX NPOUCUIECBUTE U 1. 0.);

MocKoBcKMiA XKypHan MeXxayHapoaHoro npasa « 4 « 2021



Alexander A. Batalov

AIR LAW

— obecneterue 6onee cMabUILHOZ0 PUHAHCUPOBAHUS
0esIMenbHOCNU. PeUOHATILHBIX MEHOYHAPOOHBIX Op-
2AHU3AUULL U 0P2aH0s8, KOHMPOTUPYIOuUX 0becheye-
Hue 6e30nacHoCmu Nosemos U paccriedo8aHue asua-
UUOHHBIX NPOUCULECBUT;

— 06yueHue U nosvluleHue Keanupukayuy 6o1vuLezo
YUCTIA CNEUUATICINOS, BLINOTHAIOUAUX UHCHEKNOp-
ckue PyHKUUU 8 0611acmu KOHMPOns 3a obecnedeHu-
em 6e30nacHoCmu nonemos U PyHKUULU 1o paccnedo-
BAHUI0 ABUAYUOHHDIX NPOUCUUECTNBULE U UHUUOEHTNO8;
- oepanuuenue cry4aes 00HOBPEMEHHO20 H7IEHCTNBA
00HUX U 1MeX Jie 20cy0apcme 6 HeCcKONbKUX peeuo-
HATILHBIX MEHOYHAPOOHDIX OP2AHUZAUUSIX NO KOH-
mporo 3a obecheveruem 6e30NACHOCMU NONIEMO6 U
Paccned08aHuI0 A6UAUUOHHDIX NPOUCULECTNBUT.
Pewenue eviuenepeuucnentvix npobnem, 6 uacmHo-
cmu, HA OCHOBE PEKOMEHOAUULL, USTIONEHHVIX 8 CIMa-
mve, NO3607IUM NOBLICUMY IPPeKmUsHOCHb U NPU-
B87IEKAMENILHOCb  PASTIUMHBIX (POPM PeUOHATILHOZ0
compyoHu4ecmea 6 cipepe KOHMPONS 3a 0becnedeHU-
em 6e30nacHoCu Nozemos U paccne0o8anus asua-
UUOHHBIX NPOUCUIeCBULE 071 60Tiee UUPOK020 KPyea
eocydapcme, a makdie NOMONEN 8 COBEPUIEHCINEBO-
8aHUL Pe2UOHANIbHO20 compyoHuvecmea Poccuiickoil
Dedepavuu ¢ 20cyoapcmeamu EBpasutickozo IKoHo-
muveckozo coroza u Coopysecrmsa Hesasucumoix To-
cyoapcme 8 yka3aHHoti cepe.

AIR LAW

KITIOYEBBIE CJIOBA: mexcOyHapooHas epasi-
0aHCKas ABUAUUS, Pe2UOHATIbHASL MeXOYHAPOOHAS
opeanusauusi, MexoyHapoOHas opeaHu3auust epax-
oarckuii asuayuu (MIKAO), 6e3onactocmv noznemos,
paccnedosanuie asUAUUOHHBIX NPOUCULECTNBULI, KOM-
NeMeHUUsT MeHOYHAPOOHDIX MeHNPABUMENbCBeH-
HbIX O0peaHU3AUULl, PeUOHATLHBIIL OpeaH No KOH-
mpomo 3a obecneueuem 6e30nacHOCMu NOENO8,
U71eHCNBO 8 MENOYHAPOOHVIX OP2AHUIAUUSIX
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REGIONAL COOPERATION
IN THE AREA OF AVIATION SAFETY:
INTERNATIONAL LEGAL ISSUES

INTRODUCTION. Based on the analysis of docu-
ments and practice of numerous regional international
organizations and other present-day forms of regional
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interstate cooperation in the area of aviation safety and
aircraft accident investigation the article examines differ-
ent international legal issues arising out of such coopera-
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tion, including, in particular, the legal nature, powers
and membership of these regional international organi-
zations.

MATERIALS AND METHODS. The present research
has been conducted on the basis of international air law
treaties, constituent instruments and decisions of various
regional international organizations, the ICAO docu-
ments, as well as the works of Russian and foreign inter-
national law experts. The methodology of the research is
based upon general scientific and special methods, in-
cluding dialectical method, methods of analysis and syn-
thesis, deduction and induction, comparative legal meth-
od.

RESEARCH RESULTS. On the basis of his research the
author has been able to identify and classify all present-
day forms of regional interstate cooperation in the area of
aviation safety and aircraft accident investigation, define
the legal nature of such forms, examine theoretical and
practical international legal issues relating thereto as well
as propose recommendations aimed at resolving these is-
sues.

DISCUSSION AND CONCLUSIONS. The advan-
tages and the important role of regional cooperation of
States in the area of aviation safety oversight and aircraft
accident investigation are underlined in the article. How-
ever, despite the importance of such cooperation for en-
hancement of aviation safety, currently its development
depends upon the successful resolution of the following
problems:

- improvement of international legal framework (e.g.,
international treaties, decisions of international organi-
zations etc.), which governs establishment and function-
ing of aviation safety oversight and aircraft accident in-
vestigation regional international organizations and
bodies, in particular, with the aim to expand their powers
to perform more complex and important functions in the
area of aviation safety oversight and accident investiga-
tion for their Member States (e.g., certification of aero-
nautical products and other civil aviation facilities, con-
ducting full accident investigation efc.);

1. BBenenne

OecriedeHre ¥ IOCTOSHHOE IIOBBIIIEHVE
YpOBHS 0€30IIaCHOCTM IIONIETOB B KaX-
JIOM TOCyJapcTBe U B IN00ATBHOM Mac-
mrabe MMeeT OCHOBOIIONATAIONIEE 3HAYEHMe ISl
TOr0, 4TOOBI TPaKHAHCKas aBMAlMs MOITIA Ha-
lIeXXHO (QYHKIMOHNPOBATb B KadecTBe CPefCTBa
IEepeBO3KM IIACCAKUPOB ¥ TPY30B, BBHINONHATD
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- ensuring more sustainable funding for aviation safety
oversight and aircraft accident investigation regional in-
ternational organizations and bodies;

- training of bigger number of aviation professionals per-
forming inspectorial functions in the area of aviation
safety oversight as well as aircraft accident and incident
investigation functions;

— limitation of cases of simultaneous membership of the
same States in several aviation safety oversight and aircraft
accident investigation regional international organizations.
Resolving the problems mentioned above, in particular,
on the basis of recommendations proposed in this article,
will allow to increase the efficiency and attractiveness of
different forms of regional cooperation in the area of avi-
ation safety oversight and aircraft accident investigation
for bigger number of States, as well as help to improve
regional cooperation of the Russian Federation within the
framework of the Eurasian Economic Union and the
Commonwealth of Independent States in this area.

KEYWORDS: international civil aviation, regional in-
ternational organization, International Civil Aviation
Organization (ICAO), aviation safety, aircraft accident
investigation, competence of international governmental
organizations, aviation safety oversight regional body,
membership in international organizations
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Apyrue 3afiadyy roCyfjapCcTBa ¥ 9KOHOMUKI U OCTa-
BaTbCsl OfHMM M3 BaXHBIX (PAaKTOPOB 3KOHOMU-
YeCKOro M COIMaabHOro mporpecca. Kak orme-
YAIOT aBMAIMOHHBIE CIIELVAMUCTBI, ObecredeHe
0€30IaCHOCTU MO/IETOB «SIBJISIETCSI KOMIIIEKCHOI
npo6eMoli, TpeOyrolieil CHCTeMHOTO IIOAXOfa,
CYLIHOCTb KOTOPOTO COCTOMT B HaJE€XHOCTU BCEX
9JIEMEHTOB ABMALMOHHOI TPAHCIOPTHONM CHUCTe-
MBI, X B3aMMOCBA3EN MEXIy 06011 1 BHeIIHEN
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cpefiofi»'. 3HAUMTENIbHYI0 POMb B peLIeHMN yKa-
3aHHOJ1 IPOOIEMBbl UTPAIOT YETKOEe U OTBevalolee
COBpPEMEHHBIM TPeOOBaHMAM IIPAaBOBOE PEryInpo-
BaHIe JeATeNIbHOCTY IPAXKJaHCKOI aBMAIVN, BKIIIO-
Yasg, B TOM 4YHC/IE €€ ACIEKThbl, HEIOCPENCTBEHHO
CBsI3aHHBbIE C BBINIONHEHNEM 1 00ecIiedeHeM Ioe-
TOB, KOHTPOJIb ¥ HafI30p CO CTOPOHBI TOCYHapCTBa
3a 6€30MaCHOCTBIO IIOJIETOB, A TAK)XKe MEXTOCyAap-
CTBEHHOE COTPYAHMYECTBO B 3TON cepe — KaK Ha
YHUBEPCAJIbHOM, TaK U Ha PETVIOHAIbHOM YPOBHAX.

CrneflyeT OTMETUTD, YTO PETMOHA/NbHOE COTPY[-
HIYECTBO TOCYJApCTB II0 PaslIM4YHbIM BOIPOCAM
IEeATENbHOCTY TPAXKIAHCKOI aBMalM ¥ VICIIONIb30-
BaHA BO3IYIIHOIO IPOCTPAHCTBA MMeeT boree yeM
oNnyBeKoBYI0 ucroputo. Ilocne Bropoit MupoBoii
BOJHBI, BC/lef, 3a (OPMUPOBAHNMEM COBPEMEHHBIX
MEX/TYHaPOLHO-IIPAaBOBBIX OCHOB COTPY/HMYECTBA
B 00/1aCTM TPp>KJAHCKOJ aBUALMY HA YHUBEPCA/Ib-
HOM YpOBHe — BCTyIUleHueM B cuny KonseHuun o
MEXYHAPOMHONM TPaXKHaHCKOM aBMALIUM, ITONIIN-
caHHOII B I. Ynkaro 7 gexabps 1944 ropa (manee -
Yukarckas KOHBEHLMS) U y4pexpeHueM Mexpy-
HapOJHOJ OpraHM3alyy TPaKJaHCKONM aBUALUU
(MKAO) cTanu co3gaBarbCcsi perioHaIbHbIe MEXAY-
HapOJHble OpTaHM3aLMM, OCHOBHBIMM 3a/jadaMy
KOTOPBIX ABJIANIOCH PelleHNe PasIMIHbIX IPo6IeM
(GYHKIMOHMPOBAHUA BO3AYIIHOTO TPAHCIOPTA C
y4eToM 0COOEHHOCTelI KOHKPETHBIX PEryOHOB: Ha-
npumep, EBporeiickas KoHpepeHIVs IpaKIaHCKO
aBuanyy, AQpUKaHCKas KOMMCCHUA TPaKJaHCKOI
aBuauuy, J/laTMHOaMepuKaHCKasd KOMMCCHSA TpaxK-
JAHCKOJ aBMalMu U T. Jl. BMecre ¢ TeM, HeCMOTps
Ha JJOBOJIbHO JINTEIbHDIN 1 HECOMHEHHO I10/I€3HbIN
OIIBIT PETMOHANBHOIO COTPYSHMYECTBA B IPaKIaH-
CKOI1 aBMAaLIMM, Ha CETONHALIHMIT JeHb A obeciie-
4yeHus1 6e30IaCHOCTY [OJIETOB TOCYIAPCTBAaM Heo0-
XO[VIMO BHE[PATb KaYECTBEHHO HOBbBIE IOJXOIbBI K
PeLIeHNIO 3TOJi IPOoOIeMBI KaK Ha HAaLlMOHAIbHOM,
TaK U Ha MEXIYHApOJHOM (pernoHanbHOM) ypOB-
HAX, YTO CBA3AHO CO CIENYIOIUMMM M3MEHEHUAMM,
KOTOpBI€ NIPOM3OLIIM B BO3NYLIHOM TPAHCIIOPTE U
aBUALIVIOHHOM OTPAC/N B LJEJIOM B KOHIIE IIPOILIOTO
VI Hayajie HbIHEIIHErO CTONMETHIL:

- mbepamusanyA PpeTryIMpoOBaHUA —aBUa-
TPAHCIIOPTHOJ OTPaciaM M OFHOBPEMEHHO IIO/NHAs
VWIM YacTUYHAA IPUBATU3ALMA TOCYHLApCTBEHHBIX
aBUANIPENNIPUATII IPUBEIN K CO3JaHMIO M pasBU-

TUI0 KOHKYPEHTHOII cpefibl B chepe aByMaIepeBO30K
VI TIOAAB/IEHIIO OOIBIIOTO YMC/IA YACTHBIX aBUATIPES-
IPUATHIL, @ TAK)Ke MHBIX OpraHM3aluil, yIaCTBYIO-
IIVX B aBMALMOHHOM AeATEeNbHOCTY (3aHMMAIOLINX-
s Ha3eMHBIM 00C/Ty)XMBaHVeM BO3[[YLIHBIX CYIOB B
a9pOIOPTAX, PEMOHTOM U TEXHUYECKUM OOCITyXN-
BaHI€EM aBMALIMIOHHONM TEXHMKY, IIOATOTOBKOM U I10-
BBILIEHNEM KBa/MpMKALUM aBUALIOHHOTO IIepCo-
Hala U T. [1.);

- pasBUTHE TYPU3Ma, PaclIMpeHNe HayYHBIX
¥ KYJIbTYPHBIX CBA3€Jl JI BHEIIHEIKOHOMIYECKOTO
COTPY[HIYECTBA IIPUBEIN K 3HAUNTEIBHOMY POCTY
06beMOB ITACCAKMPCKUX Y TPY30BBIX aBMAINlepPeBO-
30K B Pa3HBIX PETMIOHAX MIPa;

- y/AydllleHue SKCIUTyaTal[IOHHBIX XapakTe-
PUCTUK aBUMALMOHHOM TEXHMKY, IOSBJIEHUE BO3-
IYLUIHBIX CY/JOB HOBOTO IIOKOJIEHMA M 3HAYUTENTbHO
60s1ee TeXHOMOTMYECKY COBEPLICHHOTO U CJIOKHOTO
aBUAIIVIOHHOTO 00OPYHOBaHNUA, C OZHOI CTOPOHBI,
HO3NUTVMBHO OTPa3MINCh Ha obecredeHnn Gesomac-
HOCTM IIOJIETOB, HO, C JIPYTOJi CTOPOHBI, IOTpebo-
Ba/IMl COBEPIIEHHO HOBOTO YPOBHSA KBa/MM(pMKaLUM
aBUAIIVIOHHOTO ITIePCOHA/A ¥ UL, BBIIOTHSAIOMIX
Ha/I30pHble QYHKLMY B 00/IaCTY IPAKITAHCKOI aBu-
anun.

OpHyM 13 peleHnit Ipo6reMbl obecredenns 6es-
OIIACHOCTH TI0JIETOB, BBISBAHHOI STUMY VI3MEHEHMA-
MU B aBUAIMOHHON OTPAC/IN, CTA/I0 Ka4eCTBEHHOE 1
KOJIMYeCTBEHHOE PasBUTHE TOCY/IAPCTBAMY Pas/ind-
HBIX PETMOHa/IbHbIX MEXaHM3MOB COTPY/HIYECTBA B
atoit cepe. Pesomoryn Accambnen VIKAO nacros-
Te/IbHO NTPU3BIBAIOT TOCYAAPCTBA U flajIee YKPEIIATb
PernoHanbHOe 1 CyOpernoHaTIbHOE COTPYAHIIECTBO,
C TeM 4YTOOBI COZIEVICTBOBATD JOCTVKEHNIO HAVIBBIC-
ILIETO YPOBH: 6€30I1aCHOCTH IOJIeTOB. PernoHabHble
¥ CyOperioHaIbHbIe OPraHbl ¥ MEXaHM3MbI paccMa-
TPUBAIOTCA IIPU 3TOM KaK CPefiCTBO, Hecylee B cebe
3HAYUTE/IbHBI MOTEHIVIA/ I OKAa3aHVA IIOMOILM
TOCy/]apCTBaM B BBIIIOJIHEHUN CBOMX 00s3aTebCTB
10 o6ecredeHnio 6e30IacHOCTY MTOJIETOB, IPEAYCMO-
TpeHHbIX UMKarckoy KoHBeHIyelt, 3a cueT addekra
MaciTaba 1 6ojiee BBICOKOTO YPOBHS COITIACOBAH-
HocTi?. Ha Heo6XommuMOoCTh I MO/IE3HOCTD JaIbHell-
IIETO PACIIMPEeHMA PErMOHATbHOTO COTPYAHIYIECTBA
B cdepe obecrieveHst 6€30IacHOCTY M0JIETOB 06pa-
IJaeTCSA BHUMAHME M B JOKTPUHE MEX/YHAPOLHOTO
BO3J[YILIHOTO IIpaBa’.

' 3y6kos b.B., Mpo3opos C.E. besonacHocms nonemos. YuebHuk. YnbsaHosck: YBAY TA (/). 2012. C.7.
2 Cm,, B yactHoctu, IKAO: Pesoniouua Accambnen N2 A40-6 n Pesonitoumns Accambnen N2 A38-7. — [lelicmayrowue pe3ontoyuu
Accambrieu (no cocmosHur Ha 4 okmabpa 2019 eooa). foctyn: https://www.icao.int/publications/Documents/10140_ru.pdf

(nata obpalyeHms: 18.09.2021).

3 Cm., Hanpumep: [Abeyratne 2012:139; Behind and Beyond the Chicago... 2019:66].
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Ha ceroguaimnmii geHb 1o BceMy MUPY CO3aHbI
23 pEeruMoHaNbHbIX MEXAYHAPOLHBIX MEXIIPaBU-
TENbCTBEHHBIX OPTaHM3ALMY, €CTh M APYIUe Mexa-
HM3MBbI COTPY/JHIYECTBA [0 BOIIPOCaM 00ecIiedeH s
6€30I1aCHOCTY I10JIETOB, OOBEeNMHAIINE B 00IIeil
cnoxxHocTn okono 130 rocypmapcrs?. Crenyer oT™me-
TUTD, YTO 3T MEXaHM3MBbI JOCTATOYHO Pa3HOPOLHBI
10 CBOEII I0PUANIECKON IpyUpoye, 06beMy BBIIION-
HAEMBIX MU QYHKLWIT M, K COXAJICHNIO, He BCer-
fa addexTuBHBL. B aToil CBA3M cucreMaTM3anys
U TIOPOOHBIT KPUTUYECKMII aHAIM3 PasIMIHbIX
(bOopM pernoHasTbHOTO COTPYAHIYECTBA TOCYAAPCTB
s obecriedeHns 6€30MacHOCTY MOJIETOB B paMKax
HACTOAIIEr0 MICCNIENOBAHMA TPEICTaBIAITCA BaXK-
HBIMM KaK C TEOPETUYECKMX IO3ULUI, JIA OIpe-
JeNIeHNs MeCTa U POIM YKa3aHHBIX PErMOHa/IbHBIX
MEXaHM3MOB B CUCTEME COBPEMEHHOTO MEXJyHa-
POZIHOTO BO3[IYLIHOTO IIpaBa, TaK I C IPAKTIYIECKON
TOYKM 3PEHMH, IOCKONbKY IIO3BOJAKT HAMETUTh
IYyTU MX COBEPLIEHCTBOBAHMA U BO3SMOXXHOCTH JIC-
II0/Ib30BaHNA B Pa3BUTUM PETMOHANBHOIO COTPY/-
HudectBa Poccmitckoit @epepauyn B Iensx Io-
BCEMECTHOTO IIOBBIIIEHNA YPOBHA 0e30IacCHOCTI
IIO/IETOB.

[Tockonbky B pamMkax obecredeHns 6e30ImacHo-
CTH TIOTIETOB pacC/lefoBaHMe aBYALMOHHBIX ITPOYIC-
IIeCTBUI U MHLUMJEHTOB, NMeoIllee eIMHCTBEHHONI
Ie/bl0 IPefOTBpAllleHe TAaKOBBIX B Oymylem’,
TaK)Xe UIpaeT 3HAYMMYIO PO/Ib, YKa3aHHbIE aHAIN3
U CHUCTeMaTu3auus GpopM PerroHalIbHOTO COTPYH-
HJYECTBA BK/IIOYAIOT B ce0s 1 perMOHa/IbHbIE MeXa-
HU3MBbI, Kacalolyecs pacciefoBaHis aBMalIOHHbIX
IIPOMCLIECTBUIA.

2. IOpumiryeckas npupopa 1 0CHOBHbIE POPMBbI
PernoHanbHOrO COTPYAHIYECTBA B 00MacTH
obecneyeHns 6€30MaCHOCTY IO/IETOB U
pacciesoBaHNs AaBMALMIOHHBIX IPOUCIIECTBYI

HecmoTpst Ha OTHOCKTENBHO 60MBIION 00B-
eM [OKTPMHA/IbHBIX M OKYMEHTAaJIbHBIX HCTOY-
HUKOB, IOCBSIIEHHBIX PEerMOHATBHOMY COTPYA-
HMYeCTBY B 007acTM TPAXHAHCKON aBUALNIL,
CyIeCTBYeT Psifi OOCTOATENbCTB, 3aTPYLHAIOLINX

CUCTEMAaTH3alMI0 M OIpefeleHNe opULIIecKoi
IPMPOABI PA3NTUYHBIX (OPM PETMOHATLHOIO CO-
TPYAHMYECTBA 10 BOIIpocaM obecrieyeHns 6e3omac-
HOCTJ IIOJIETOB ¥ PAcCIefOBaHMA aBUALVOHHBIX
IIPOVCIIECTBUIA.

Bo-mepBbIX, TepMMHONIOINA, KACAOIAACA pe-
TMOHA/IBHOTO COTPYAHMYeCTBA B obmactu obecre-
4eHNs 0e30IIaCHOCTU IIOJIeTOB, JCIIONb3yeMas B
HeKoTopbIX JokyMeHTax MIKAO, pamexo He Bcerpa
HOC/IeflOBATeIbHO, TOYHO ¥ IOPUANYECKM OOOCHO-
BaHHO OIVCBIBAET CYI[eCTBYIOLIVE MEXaHU3MbI pe-
TYIOHIbHOTO COTPYAHIYECTBA U TeM CaAMbIM MOXET
BBOJNTD B 3a0/My)XJeHUe OTHOCUTENbHO UX IOpU-
mudeckolt npupopbl. Hampumep, B PykoBopctse
MKAO mo opranumsaiyuy KOHTpONIsA 3a obecrede-
HueM 6esomacHoctu noneTos (Yacts B «Cosmanne
PernoHa/IbHON OpPraHM3aLUM 110 KOHTPOJIIO 3a 00e-
cliedeH1eM 0e30IacHOCTY IOJIETOB U YIIpaBlIeHMe
3TOJI OpraHM3anueri») MpUMeHAeTCS POJOBOe MOH-
THe «PerMOHa/IbHAsA OpPraHM3aLVsA 110 KOHTPOIIO 3a
obecrieyennem 6esomacaoctu noneros (POKBII)»,
KOTOpOE OXBATBIBAET HE TOJbKO MHCTUTYI[VIOHHbIE
MeXaHM3Mbl COTPYJHMYECTBA — MEX[YHApOJHbIE
MEXIIPaBUTE/IbCTBEHHbIE OPTaHU3ALMY, HO U PAX
IPaBOBBIX GOPM ¥ CTPYKTYP, He OTBEYAIOLINX KPU-
TepUAM MeX/YHAPORHOI (PerMoHanbHON) OpraHu-
3aluM C MeXAYHAPOJHO-TIPABOBOJ TOYKM 3PEHMA.
TaxoBbl, Hampumep, cymjectsyiomas B HOxHOI
AMeprKe pervoHa/jbHas CHUCTEMa COTPYAHUYe-
CTBa B 00/acTM KOHTpONA 3a obecredeHueM Oes-
OIIACHOCTM IOJIETOB MV JEVICTBYIOLIME B Pa3HBIX
pernoHax IpOTpaMMBl COBMECTHOI pa3paboTKy
MepOIpUATHIIL TI0 06ecIieYeHNI0 6e30MacHOCTH M0-
JIETOB ¥ TIOffiepKAHNIO IETHOI TOFHOCTY B IIPOIIeC-
ce 9KCIUTyaTauy 1 T. 1.°. MeXxqy TeM B JOKyMeHTe
MKAO, copepxalieM MHCTPYKTUBHBIII MaTepua
Y peKOMEHJIaLlM} OTHOCUTE/IbHO CO3JaHUA Peruo-
Ha/IbHBIX OPraHM3allMil MO PacCIeOBAaHUIO aBUa-
IMIOHHBIX IPOMCIIECTBUII ¥ VHLUJECHTOB, OHATHE
«perMOHa/NbHAS OPTaHU3ALMA II0 PaCcCIeOBAHNIIO
aBMAIVIOHHBIX ~IIPOVCLIECTBMII ¥  MHIVAEHTOB
(POPAII)» ucnonb3yercss yxe B 0oree Y3KOM U
TOYHOM B MEXIYHApPOIHO-IIPAaBOBOM OTHOLICHUM
CMbIC/Ie, BK/IIOYAss B Ce0SA TONBKO PervoHajIbHbIe

4 Cm.: ICAO: The Working Paper “Strengthening Regional Safety Oversight Organizations (RSOOs) by providing examples of
developments and achievements of some RSOOs" dated September 28, 2018. URL: https://www.icao.int/Meetings/anconf13/

Documents/WP/wp_159_en.pdf (accessed 18.09.2021).

5 CornacHo nyHkTy 3.1 MpunoxeHua 13 K YnKarckon KOHBEHLMY, eIMHCTBEHHON LeNbio pacciefoBaHNA aBUALMOHHOIO
NPOVCLIECTBUA UV MHLUMAEHTA ABNAETCA NPefoTBpaLleHNe aBraLVOHHbIX MPOVCLLECTBU 1 UHLMAEHTOB B OyAyLeM; Liefbto
3TOW AeATENIbHOCTU He ABMAETCA YCTaHOBJIEHVE AONN YbeN-NN60 BUHbI UV OTBETCTBEHHOCTY.

¢ ICAO: Safety Oversight Manual. Part B. The Establishment and Management of a Regional Safety Oversight Organization.
2011. URL: https://www.icao.int/safety/Implementation/Library/9734_partb_cons_en.pdf (accessed 18.09.2021).
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MeX/YHapOJHble MEXIIPaBUTE/IbCTBEHHbIE Opra-
Husanyn’. B pesomonusax Accambren VIKAO o pe-
TYIOHAIbHOM COTPYHMYECTBE ¥ OKa3aHNMI IOMOLIN
B YCTpaHEHUM HEOCTATKOB, CBA3aHHBIX ¢ Oe3omac-
HOCTBIO II0JIETOB, IIPUMeHsAeTCA OoIee MIPOKOe I0-
HATHE «CyOpernoHaIbHbIe M PETMOHAIbHbIE OPIaHbI
10 6e30I1aCHOCTH TI0JIETOB U KOHTPOJIIO 3a obecIie-
4eHNeM 0e30IIaCHOCTH IIO/IETOB», BK/IIOYAOLIee B
ce0s 1 COOTBETCTBYIOLINE PErMOHa/TbHbIE MEXIIpa-
BUTE/IbCTBEHHbIE OPraHyU3aImun’.

Bo-BTOpBIX, MONOXEHUA CaMUX HOPMAaTVMBHBIX
VICTOYHVKOB (HampuMep, MeX/YHapOJHbIe JOrOBO-
PBbI, pelleHA MeXX/JYHapOJHBIX OpTaHM3aL i 1 fIp.),
PeryImpyomux co3laHne U AeATeIbHOCTb OTHeNb-
HBIX PEIMOHA/IbHBIX OPraHM3aLil ¥ MeXaHM3MOB
B obmactu obecrieyeHnsa 0e30MMaCHOCTU IIOJIETOB,
He BCeIZia SICHO VI OJHO3HAYHO IIO3BONIAIOT CHe/aTh
BBIBOJ, O IOPMAMYECKON IPUPOfie TOTO WIM VHO-
ro OpraHa WM MexaHusMa. B wacTHocTH, TPyAHO-
CTM MOTYT BBI3BIBAaTb BOIIPOCHI O MEXIYHAPOJHOI
IPaBOCYOBEKTHOCTI ¥ KOMIIETEHIINY COOTBETCTBY-
IOLIMX PETVOHATbHBIX OpraHoB. KoHe4HO, ¢ ofHO
CTOPOHBI, KaK CIIPaBeIMBO OTMedaeT mpodeccop
E.A. Illn6aeBa, ecru «B ycTaBe OpraHM3aLuy IPSIMO
He 3a(DMKCHPOBAHO ee KauyeCTBO CyOBeKTa MeX[y-
HapOJJHOTO IIpaBa, TO BOIIPOC O MeXIYHAPOXHOI
IPaBOCYOBEKTHOCTY peIlaeTcss Ha OCHOBE TONKO-
BaHVA YYPEAMUTEIbHOIO aKTa C MCIOIb30BaHUEM
KOHIEMIIMM  TIOfjpa3yMeBaeMoll  KOMIIeTeHI[VIN»
[IlIn6aeBa 1986:32]. OpHako, ¢ APYroit CTOPOHBL,
HEeOIIpe/le/IeHHOCTh (YOPMYIMPOBOK aKTOB M VIHBIX
[IOKYMEHTOB, YIPEKJAOIINX U PEryIUpYyIOIX Me-
XaHU3MBI PETMOHATIBHOTO COTPYIHNYECTBA B TAKOI
CTIOXKHOJ M OTBETCTBEHHOI cdepe, KaK KOHTPOJIb
3a 6€30IIaCHOCTDIO IIOJIETOB, MOXKET 3aTPYIHNUTD UX
(bYHKIMOHMpPOBaHNUE U B3aMMOJIEIICTBIE C TOCYAap-
CTBAaMM U IPYTVIMY OPTaHM3ALMAMIL.

Haxkowner, B 60/bIIMHCTBE MYOIMKALINI IO MEX-
[lyHapOJHOMY BO3JIYIIHOMY IPaBYy, KaCaOIUXCA
PEerMOHaIBHOTO COTPYAHMYECTBA 110 00eCIeYeHII0
0e30IIaCHOCTH IIOJIETOB, INTYyOOKO He MCCIIeNyeTcs
I0pUMYecKas IpUpoia CaMMX MEXaHN3MOB JaHHO-
rO COTPYJHMYECTBA, a UX 00Ias CcuCTeMaTH3aIA
HOCUT OTpaHMYeHHBIN XapakTep. Hampumep, uns-
BECTHBIl CIIEIMAMACT 10 MEX[JYHApOJHOMY BO3-

IYLIHOMY IIpaBy, ObIBIIVII COTPYAHUK YIPaBIeHNA
0 NIPaBOBBIM BOIIPOCAM M BHEIIHMM CHOLICHUAM
MKAO P. AGeitpaTHd UCIONb3yeT TONBKO Treorpa-
budecknit kputepuit A cucteMarusanuu Gopm
PerMOHaIBHOTO COTPYAHMYECTBA 110 00eCIeYeHNIo
0€30I1aCHOCTYU IOJIETOB, BBIfIENASA COOTBETCTBYIO-
IIe PernoHa/IbHble MeXaHNu3Mbl B Adpuke, lleH-
TpanbHOI AMmepuke, Kapubckom pernone, FOxxHoit
Aszuu u EBporne [Abeyratne 2010:254-261].

Y. [ntombeprep u III. Bikaskymap paspensior
perMoHa/IbHbBle OpraHM3aLMM II0 BoIpocaM 6es-
OITACHOCTY TIOJIETOB B 3aBUCHMOCTH OT 0ObeMa BbI-
HOJTHAEMBIX MMV (PYHKIIIL:

a)  OpraHM3alNy, IPefOCTaB/IAIINE YCTYTU B
o67macTyt KOHTPOJIA 3a obecredeHeM 6e30MacHOCTI
TOJIETOB (service provider);

6) opraHmsauu, KOTOPbIM TOCYAApCTBO Ya-
CTHMYHO JIe/IETYIPOBAJIO CBOU (PYHKIIMY 110 KOHTPOJIIO
3a obecrnedeHueM 0e30IIaCHOCTM IIONETOB (service
provider with delegated authority);

B) OpraHM3aluy, BBIIONHAIINE BCe (YHK-
LMY TOCY[APCTBA 110 KOHTPOJIO 3a obecreyeHneM
6esomacHocTy nonetos (full civil aviation authority)
[Schlumberger, Vijayakumar 2014:31-34].

B oredecTBEHHON MEXIYHApOJHO-IIPABOBOI
JUTepaType MPM PACCMOTPEHUM HEATENTbHOCTH
PErMOHA/IBHBIX MEX/YHAPOLHBIX MEXKIIPaBUTE/Ib-
CTBEHHBIX aBMAIMOHHBIX OpraHu3anuii GopMsl pe-
TYIOHAJIbHOTO COTPYAHMYECTBA, HEMOCPEACTBEHHO
Kacarolecs obecredeHns 6e30MacHOCTI HOJIETOB,
HOYTH He 3aTParnBaroTCs’.

Ha ceropusiunmit ieHb Hanbosee MomMHo npobie-
MBI PETMOHATIbHOTO COTPYAHMYECTBA 10 BOIPOCAM
obecreyeHns 6e30MaCHOCTY MOTIETOB MCCIEHOBAHbI
HOIbCKYM I0pucToM M. Paraitunkom B MoHOTpadmm
«PernonanpHble OpraHusanuy B ob6mactu obecrede-
HMs1 6€30I1aCHOCTY TIOJIeTOB: YKpelleHue 6e3omac-
HOCT) BO3[IyIIHOTO TPAHCIOPTa IIOCPENCTBOM pe-
TMOHAJIbHOTO COTPYJNHMYECTBA», U3JaHHON B 2015
rogy. B aToit pabore aBTOp, MCIONB3ysA POLOBOE
HOHATIE «PerMoHaNbHble OpraHbl B obmacty obe-
criedeHus 0e30IaCHOCTM IIOJIETOB» s 0003Haue-
HMA PA3INYHBIX (OPM PErMOHANbHOTO COTPYLHMU-
4eCTBA, BBIfIE/IAET CTIEAYIOLIVe BUBI TAKIX OPTaHOB
[Ratajczyk 2015:73-106].

7 UKAO: PykoBOLCTBO MO pPervoHanbHoM opraHu13aLmm no pacciefoBaHmio aBUaLMOHHbIX NPOVCILECTBUI Y UHLMLEHTOB.
2011. JocTyn: http://aerohelp.ru/sysfiles/374_361.pdf (nata obpatieHus: 18.09.2021).

& MKAO: Pe3ontoums Accambnen N° A40-6. - Jelicmayroujue pesosoyuu Accambrieu (no cocmosiHuto Ha 4 okmsabps 2019 200a).
Loctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (nata o6paiyeHus: 18.09.2021).

°  Cm., Hanpumep: [MexpayHapogHoe Bo3ayLiHoe npaso... 1980:217-231; Kypc mexpayHapogHoro npasa 1992:159-166; bop-
ZyHoB 1989:134-150], a Takke Mexx0yHapoOoHoe 8030yWHOe Npago: yuebHuUK 01 6akanasgpuama u Mazucmpamypel. lNog pen.
AW. TpaBHukoBa 1 A.X. Abawmaze. M.: sgatenbctso tOpaiit. 2018. C. 210-212.
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A.A. batanos

1. Opralpl, NpeAUIECTBYIOIINE pPErMOHa/Ib-
HBIM OpraHM3aIysM B obmactu obecriedeHns 6Oes-
omnacHocTy nonetoB (pre-RASO™) u Bkmovaromye B
cebst:

- IPOEKTH PErMOHATBHOTO TEXHNYECKOIro
COTpyAHMYECTBA (HAIIpYMep, IPOTPaMMBbI COBMECT-
HOIT pa3paboTKM MepOUpUATHIL 10 00ecreyeHnIo
0€30I1aCHOCTU IOJIETOB ¥ IOAMIEPXKAHUIO JIETHOI
ropHocTy B mpouecce akciryarayy (KOCKAIT!),
¢byuxumonupytommue nop srupoit IKAO; cucremy
00beayHeHHO MHCTIeKIyM pernona Adpuiku u VIH-
puiickoro okeana — AOVI-Cu-Aii-9c¢);

- perMoHa/lbHbBlE ACCOIMALMM OPraHOB IO
obecriedeHnio 6e30MaCHOCTY IIONIETOB (Hampumep,
cymecTBoBaBlne paHee B EBpome OObenuHeH-
Hble aBUALMOHHbIe agMuHycTpanyn (Joint Aviation
Authorities));

2. PervonanbHble oOpraHusanuyu B 00/1acTU
obecrieyenns 6GesomacHoct 1onetoB  (RASO),
BK/IIOYAIOLIVE B cebs:

- perMoHa/lbHble MEXIYHAapOIHbIE MEXIIpa-
BUTETIbCTBEHHbIE OpraHu3aluy B obmacTu obecre-
yeHNUs: GesomacHoCTH moneToB (Hampumep, Tuxo-
OKeaHCKoe 610po 1o obecredeHyo 6e30macHOCTI
nonetoB (ITACO) u MexrocynapcTBeHHBII aBya-
umonHbIit komurer (MAK));

- areHTcTBa (OpraHmsanuu) B obmactu obe-
credeHys 0e30IAaCHOCTY IOJIETOB C Ha/[HAIMO-
Ha/IbHBIMI TIOTHOMOYMAMM (HampuMep, ATeHTCTBO
no 6esomacHocty noneros Espomeiickoro Corosa
(EACA) u AreHTCTBO II0 KOHTPOJIIO 3a obecreye-
HyeM 6€e30IIaCHOCTH II0/IETOB U aBMALIMIOHHOI 6e3-
onacHocTu (KACCOA) B Boctounoit Adppuxe).

B pomonHeHme K BbIlIENepeYMCIEHHBIM Opra-
HaM M. Paraiiumk BbIJje/IfieT pernoHajIbHbIE Op-
TaHN3alMy MO PacClefOBaHMIO AaBUAIMOHHBIX
HpOoMCLIeCTBUIT (HarpuMep, AT@HTCTBO 10 PaccIefo-
BAaHNIO aBUAIVIOHHBIX IIPONCIIECTBIII TOCYAAPCTB —
YYaCTHMKOB TPYIIBI DBaHIKYIbCKOrO HOroBOpa
(BATAVA) n MAK).

Hu B koeil Mepe He CTaBs IOJ COMHEHMe ITyOMu-
HY U BCECTOPOHHOCTD IIpefcTaBaeHHoro M. Paraii-
YIIKOM MCCIeJOBAaHNUSA PETMOHATILHOTO COTPYAHIYe-
CTBa 10 obecriedeHno 6e30acHOCT MO/IETOB, BCe
)K€ HeJb3s IOMHOCTBI0 COITIACUTBCA C Ipejiarae-

MbIMI MM TIOZIXOf}AMM K CUCTeMATH3AIMHI U OIIpefie-
JIHUIO IOPUANYECKOI IPUPOIBI COOTBETCTBYIOMINX
peTMoHaIbHBIX OPraHoB. B yacTHOCTH, paccMoTpe-
HJe aBTOPOM pa3/NYHBIX IPOEKTOB PeruoHalb-
Horo TexHmyeckoro corpypundectsa (KOCKATI,
A®V-Cu-Aii-O¢c) B KauecTBe OPraHOB, KOTOpBIE
HpeNIIIeCcTBYIOT PETMOHAMbHBIM OpraHM3aIMAM B
obmactu obecredeHuss 6e30IMACHOCTM IIONETOB M
TaKuM 00pasoM CO BpeMeHeM TpaHCHOpMUPYIOT-
cA B HUX, He Bcerfa 060cHOBaHHO. Kak 1mokasbiBa-
eT IPaKTUKa, MHOTHE IOfi00HbIe IIPOEKTHI MOTYT
OCTaBaTbCA CAMOCTOATEIbHBIMY (OpMaMM COTPYL-
HIMYECTBa, He CO3[JAI0MIMMM HUKAKMX IPENIOChITOK
1A YYPEXIEeHMs PErvMOHaIbHON MEXIYHAapOLHONM
OpraHM3aIMM U peann3yeMbIMI 107 STUJOI WU B
paMKax Kakoii-mmbo 6ojee KPYIHON MeXIyHApOJ-
HOJ OpraHu3alyy KaK OfHO M3 HaIlpaBIeHUI ee
mesATenbHOCTY: Hanpumep, mpoekTsl KOCKAII pe-
anusytotca nog arupoit IKAO, a npoexkt ADGN-Cu-
Aji-9c¢ - B pamkax AQpUKaHCKOI KOMUCCUY TPaXK-
TAHCKON aBUAIUN.

Kpome Toro, BpAm mu IpaBUIbHO OTHECEHME
M. PaTaiiunKoM K peroHanIbHbIM MEX/YHaPOJIHbBIM
OpraHM3aIMAM HEKOTOPBIX PerMOHATbHbIX OPraHOB
0 obecredeHN o 6e30IaCHOCTY IIOIETOB, TTOCKO/Ib-
Ky 9TV OpTaHbI ABJIAIOTCA MUIIb YaCTbIO BHYTPHUOP-
TaHNM3AIMOHHOTO MeXaHu3Ma 160 MeXJyHapof-
HBIX OpraHM3aLNI PErMOHAIBHON 3KOHOMUYECKON
unrerparyu (Hanpumep, KACCOA - opuH u3 MH-
ctutyToB BocrouHoadprkaHckoro coobiectsa, a
EACA - arentctBo EBpomeiickoro Corwsa), mmubo
PerMOHa/IbHBIX aBUAIMOHHBIX OpraHu3anuii ¢ 60-
Jlee MVPOKOJ KoMmerteHuuei (Hampumep, MAK -
IIOCTOAHHO JeiICTBYIOUI MCIIOTHUTEIbHBIN OpraH
CoBera 1o aBMalMy U MCIOTb30BAHNIO BO3YIIHO-
ro TIPOCTPAHCTBA TOCYAAPCTB), X caMy 10 cebe He
0071ajaloT HY MEeXYHAapOIHON IPaBoCyObeKTHO-
CTBIO, HU APYTMMM TIPU3HAKAMU MEXTYHAPOLHBIX
MEKIPaBUTETbCTBEHHBIX OPTaHM3ALINIA.

Kaxk npefcrapseTcs, A/ MaKCMMAbHO TIOTHO-
T aHa/IM3a M 0PUAIIeCcKY 000CHOBAHHOI CHCTEMa-
TU3ALUN PA3TNYHBIX POPM PETMOHATBHOTO COTPYL-
HMYeCcTBa B o6macTu obecredeHnss 6e30MacCHOCT
TIOJIETOB 1 PacC/ieJOBAaHNA aBUALIMOHHBIX IPOJCIIIe-
CTBUII HEOOXOIMMO:

19 B pabote M. PaTainunka nog abbpesmatypoii RASO noHumaetcs Regional Aviation Safety Organisation.

" Ecnun He yKa3aHO VHOe, 31ech 1 fanee abbpeBraTypbl pasivyHbIX PErMOHabHbIX GOPM MEXroCyapCTBEHHOIO COTPYAHU-
UeCTBa, BKJI0UAs PErViOHasIbHble MEXYHAapOAHble OpraHm3aLmn, OCHOBaHbI HAa HAVIMEHOBAHUAX AAaHHbIX GOPM COTPYAHUYE-
CTBa Ha OPUMMHANIbHOM (QHFNIMNCKOM, GpPaHLLy3CKOM W UCMaHCKOM) A3bKe. PycckossbluHble abbpeBuaTypbl permoHanbHbiX
(HOpPM MeXrocyaapCTBEHHOrO COTPYAHNYECTBA MPUMEHSIOTCS B PaMKax JaHHOW CTaTby fMLb B CJIyYasix, KOr4a OHW YXKe UC-
NoJib30Ba/INCh PaHee B OTEUECTBEHHON MEX/YHAPOAHO-MPABOBOW NUTepaType, MO0 Korga opuriuHanbHOe HaviMeHoBaHe
PervioHasIbHOro MeXyHapOAHOro OpraHa yCTaHOBJIEHO Ha PYCCKOM fA3bIKe.
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- OIpeNeNUTb I0PUANYECKYI0 IPUPOLY KaX-
JIOTO OpraHa JWIM MeXaHU3Ma PerMOHAIBHOTO CO-
TPYAHIYECTBA;

- OIpemeNuTb LM ¥ GYHKUMY OpraHa W
MeXaHM3Ma PerMOHaIbHOTO COTPYFHNYECTBA;

- IPUMEHMUTENBHO K PETMOHATbHBIM MEXHY-
HapOJHbIM OpraHNM3alMAM CIIefyeT OIpelenTb,
KaKOB 00'beM ITPe0CTaBIeHHOI M KOMIIeTeHINN 1
I0pUMYecKas Cila IPUHNMAEMBIX VIMI PeIleHMIL.

C y4eToM OTBETOB Ha IIOCTaBJICHHbIE BBIIIE BO-
IPOCHI MO>KHO BBIJIE/IUTD CIIEAYIOLINEe CYIeCTBYIO-
1I1ie Ha COBPEMEHHOM 3Tarie (GOPMbI PerMOHAIbHO-
TO COTPYAHMYECTBA 110 0OecreyeH o 6e30macHOCTI
IOJTIETOB M PAcCIeOBAaHMIO0 aBMALMOHHBIX IIPOVC-
LIECTBUIA.

I IIpoexmuvi (npozpammot) pezuoHAnbHOZO CO-
mpyoHu4ecmea no obecneueHuro 6e30NACHOCMU No-
n1emos, peanusyemvie nod seudoti IKAO, exnwouaro-
ujue:

- Npozpammvl co8MecmHOL paspabomxu me-
ponpusmuti no obecneueruro 6e30NACHOCMU Noe-
mMoe u nodOepHanuo 1emHoti 200HOCMU 6 npouecce
axcnnyamavuu (KOCKAIT?);

—  pecUOHANbHYI0 CUCeMy COmPYOHUUecaa 6
obnacmu KoHmpons 3a obecneveHuem 6e3onacHocmu
nonemos (CPBCOII") 6 Llenmpanvroii u FOxHoii
Amepuxe.

O61MM IpU3HAKOM BCeX BbILIeNepedNCIeHHbIX
IPOEKTOB (IIporpaMm) sIBIsIeTCs UX Oosee M Me-
Hee TecHas cBa3b ¢ MIKAQ, BkIo4Yas 3aBUCUMOCTD
OT ee aMUHUCTPATUBHBIX U KaJPOBBIX PeCypCOB.
[Ipu atoM 6bITO OB HENPAaBMUIBHBIM PacCMaTpu-
BaTb nporpammbl KOCKAII u CPBCOII B xauecTBe
97eMeHTa BHYTPUOPTaHM3ALMOHHOTO MeXaHM3Ma
MKAO 6o Bcero nmIub OZHOTO M3 HAIIPAB/IEHUI
ee pmesTenbHOCTH. OCyIlecTBIseMble IO, SO
MKAO, nanHBIe IIPOEKTHI (IIPOrpaMMBbI) 00/TafjaloT
OIIpefie/IeHHON CaMOCTOATENBHOCTDBIO, @ UX pean-
3a1Msl KOHTPOJIMPYETCsl HEOCPECTBEHHO UX TOCY-
JlapCTBAMU-YIaCTHUKAMY 4epe3 MPOCTYI0 CUCTEMY
OpraHOB YIIPaB/IeHNs, 4TO, COOCTBEHHO, ¥ TO3BO-
JIeT BBIIEMUTD VX KaK OffHY U3 CaMOCTOSITEIbHBIX
(bOpM pernoHaIbHOTO COTPYAHMYECTBA B 06/1acTH
obecrieyeHna 6€30MacHOCTH 0/1eToB. KoHEeYHO, He-
CMOTPS Ha Ha/IM4Me YKa3aHHBIX OPTAHOB yIIpaBJIe-
s, KOCKAII u CPBCOII manexu oT TOro, 4To65n!
COOTBETCTBOBATb IPVM3HAKAM PETMOHANbHBIX MeX-

[lyHApOJHBIX MEXIPaBUTEIbCTBEHHbIX OpraHU3a-
111, OHAKO MO>KHO C YBEPEHHOCTDIO TOBOPUTD, YTO
OHJ CO3/]al0T OCHOBY JIJIA Hayasla MHCTUTYIMIOHAIN-
3allMM OTHOLIEHWII TOCYAApCTB IO 0OecCHedeHNIo
0€30I1aCHOCTY IIOJIETOB TOTO VIV IHOTO PErVOHa.

Ha ceropuAmHmii feHb GyHKLUMOHNPYIOT CIIEAY-
foune mporpaMmmbl KOCKAIIL: KOCKAII - Cesep-
Has A3, B KOTOpoIt yuacTBytoT Kuraii, Kopeiickas
Hapopno-/lemokpatnyeckass Pecny6nnka, Moxro-
ms u Peciy6rmka Kopest; KOCKALIT - FOsxHas Asust
¢ ydactueM banrnapgem, byrana, Vingun, Manbaus,
Hemnana, ITakucrana u pu-Jlanxy; KOCKAII -
IOro-Boctounas Asua ¢ yuactuem bpynea-[lapyc-
camaM, BperHama, VMuponesun, Kambomxu, Jlaoc-
ckoit Hapopno-/lemokpatndeckoit Pecny6miku,
Manaitaun, Mbsanwmbl, lanya-Hosoit [Bunen, Cun-
ranypa, Tammanpa, Tumop-Jlemrn m Punmnnus;
KOCKAII - CHI ¢ y4acTieM rocyfapcTs — 4IeHOB
CoppyxectBa HesaBucumbix locymapcTs.

ITporpammbr  KOCKAII mnossumuce B 90-e
rofibl IIPOIIOTO CTONETUA B KayeCcTBe COBMECT-
HBIX VHMIMATUB OT/eNbHBIX rocymapcts u VIKAO,
HaIIpaB/ICHHBIX Ha IIOBBIIIEHME YPOBHA Oesomac-
HOCTHU IIOJIETOB B COOTBETCTBYIOLIMX peruoHax. B
paMKax [JaHHBIX IIPOrPaMM T'OCY[ApCTBa PErMOHa,
3a/{HTepECOBAaHHbIe B IMOJlep>)KaHNU MM IIOBbI-
IIEHNY YPOBHA 0€30IIaCHOCTY IIO/IETOB B PETVOHE,
obpamanTcs 3a TexHU4Yeckoil nmomouipio B VIKAO
(B yacTHOCTH, B ee YIIpaBJIeHUe TEXHUYECKOTO CO-
TPYAHMYECTBA) ¥ MOAMNCHIBAIOT C Hell IIPOrpaMM-
HbI1 JOKYMEHT, a B OT/e/IbHBIX CTyYasX, — MEMOPaH-
IlyM O B3aVIMOIIOHMMaHMM (HaIpyuMep, IporpaMma
KOCKAII - IOxHas A3us), KOTOpbIe U COCTAB/ISIOT
paBoByI0 0CHOBY ¢yHKimonuposanus KOCKAIL
IIporpaMMHBIiT JOKYMEHT OIpefieNisieT Iieny, IIo-
PANOK YIpaBlIeHMA, UCTOYHUKM (DVHAHCHPOBAHNA
KOCKAII, pacmpenenenne npas u 00s3aHHOCTe!
ee y4acTHMKOB (T0 ecTb rocynapcts u MIKAO). Kak
npasuno, ynpasineHne KOCKAII ocymectsisercs
4epes c/eflyiollilie OpraHbl:

- PYKOBOJALIMII KOMMUTET, B KOTOPBI BXO-
IAT BCe TOCYflapCTBa — YYaCTHUKM IIPOTPaMMbl B
JuLe PpyKOBOJMTENEN UX BENOMCTB T'PaXKJaHCKON
aBMALVM, JUPEKTOP YIPaBIeHNA TEXHNYECKOTO CO-
TpysHndectBa Cexperapuara VIKAO, gupexrop co-
OTBETCTBYIOLIET0 pernoHanbHoro 6opo VIKAO (na-
npumep, B oTHoueHn KOCKAII - CesepHas Asns,
KOCKAII - IOxnaa Asua u KOCKAII - IOro-

12 A66peBuatypa «KOCKAM» ocHOBaHa Ha HaUMEHOBaHMM [aHHbIX MPOrpamMm Ha aHruiickom nasbike — Cooperative
Development of Operational Safety and Continuing Airworthiness Programme (COSCAP).

13 A66peuatypa «CPBCOlM» ocHOBaHa Ha HaMMEHOBAHUN JAaHHOW MPOrpamMmbl (CUCTEMbI) HA MCMAHCKOM fA3blKe — Sistema
Regional de Cooperacion para la Vigilancia de la Seguridad Operacional (SRVSOP).
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Bocrounast A3us TakuM peruoHaIbHBIM OO fAB-
nsetcst Asmarckoe 1 Tuxookeanckoe 610po VIKAO)
¥ KOOPIMHATOP MTPOTPaMMbl, ABJIAIOMINIICA MEX/Y-
HapOJHbIM 3KcIepToM, HaHATBIM VIKAO;

- perMoHa/lbHAasg TPyNIa HO 6e30MacHOCTH
TIOTIETOB, yYpeX/aeMas PyKOBOZAIIMM KOMUTETOM
KOCKATII ¢ 1ienpio paspaboTKM U IpefoCTaBIeHNs
peKOMeHanMil 0 BoIpocaM obecredeHus 6es-
OIACHOCTY TIONIETOB ¥ COCTOSAIAA U3 IPefCTaBuU-
TeJIell PasIMYHbIX IOfIpas3e/IeHNIl BEJOMCTB IPaXK-
JIAHCKOII aBMAIMY, OCYIECTB/IAMNX KOHTPO/b 3a
JIeTHOJ TOFHOCTDIO, OCBUETeTbCTBOBAHME aBMAL-
OHHOTO IIePCOHANIA, CEPTUPUKALNIO aIPOJPOMOB 1
T. ., ABUAIIPEANIPUATHIL, a9POIIOPTOB, OpraHM3aL il
yIpaBeHNs BO3AYLIHBIM JIBVDKEHNEM U IIPOM3BO-
JIuTeneil aBUaIIOHHOM TEXHUKA.

YrpaBieHne TeXHU4ECKOTo coTpyaHnyecTna Ce-
kpetapnata VIKAO ocyecTsiser NoaHyn agMu-
HJUCTPATVBHO-TEXHNYECKYI0 TOAAEPKKY (QYHKINU-
onnpoBanusa KOCKALII, Bxtodas HaiiM 3KCIIepTOB
Y KOHCY/IbTQHTOB; 3aKYIIKy, IIpU HeoOXOAMMOCTH,
TEXHUYECKOTO O00OpYHOBaHUA I IPOTPaMMBI;
aKKyMyIMpOBaHUe ee (UHAHCOBBIX PECypcoB I
COCTaBJIeHME OTYETHOCTM 00 VX MCIONb30BaHWN;
OpraHM3AIMIO 1 NIPOBEJieHNe COBEelIaHMII OpraHoB
KOCKATII, oby4yeHnss M MHBIX IPefyCMOTPEHHBIX
nporpammort meponpusatnit. KOCKAII ¢unancu-
pyercs depes IeneBoit (OHJ IPOTrPaMMBI, KOTO-
poiit criennanbHO cosmaetca VIKAO u B koTopblit
PETy/IAPHO MEPeuNCIAnTCA B3HOCH TOCYapCTB-
YJaCTHMKOB B 3apaHee YCTaHOB/IEHHBIX pasMepax
U BOOPOBOJIbHBIE B3HOCHI JIOOBIX CIIOHCOPOB, 3a-
MHTEPECOBAHHBIX B MOJeP)KaHNI BBICOKOTO ypOB-
HA 0€30IaCHOCTM IIONIETOB B PErVMOHe, BKIII0Yas
0e30IacHYI0 9KCIUTYaTalMIo ONpPeleIeHHbIX TUIIOB
BO3JYLIHBIX CyfloB. Tak, BO MHOTMX IpOrpaMMax
KOCKATII crioHcopamu, oKasbIBarouMu G1HAHCO-
BYIO U He(VMHAHCOBYIO MOA/IEPXKKY (0OydyeHMe mep-
COHaJIa, KOHCY/IbTAIIMIOHHBIE YCTYTU U IIp.) BBICTY-
TMAIOT IIPOM3BOJNTENN BO3YIIHbIX CYH0B «bonHr» 1
«39pbacr.

[Tpu nmoppepxkke akcreptoB 1 camoii VIKAO B
pamkax mporpamm KOCKAIIL, B wacTHOCTHM, OCY-
I[eCTB/IAIOTCA CeAyIolIne BUIbI IeATeTbHOCTH, Ha-
IpaBJIeHHbIE HA OKa3aHye MOMOILIM IOCy/japCTBaM-
y4acTHMKaM:

- IOMOUIb B pa3paboTKe rapMOHM3UPOBAH-
HBIX [IPABWJI 11 IIPOLIEAYP 110 0becredeHnIo be3omac-

HOCTY TIO7IETOB U JPYTMM BOIIPOCAaM [ieATeNTbHOCTI
TPaK[JAHCKOJ aBUAIMY, a TaKKe pa3paboTKa VH-
CTPYKTMBHOTO MaTepyasa 110 IpYMeHEeHNIO YKa3aH-
HBIX TAPMOHM3UPOBAHHBIX IIPaBUII 1 TIPOLIERYP;

- TIOMOIIb B IOATOTOBKE aBUAIIMOHHOTO TIep-
COHajIa FOCy/lapCTB-y4aCTHUKOB;

- TIpefioCTaBleHMe KOHCYIbTALMIT M OKasa-
HIe IOMOIIM TOCYJapCTBaM-yYaCTHMKAM B ILIeJIAX
cobofieHNs1 MeXXIYHapopHbIX cTangapTos VIKAO
¥ VX HAaIlMOHA/IbHBIX CTAH/IapTOB 1 IIPABUTL;

- OKasaH;Me IIOMOIY MHCIEKTOpaM TocCy-
JApCTB [PV BBIIOTHeHNY QYHKIWIT B 00/IaCTI KOH-
Tpo7s 3a obecredeHeM 6€30IaCHOCTI TIOIETOB.

Hanpumep, nporpamma KOCKAII - CHI, pe-
amusyemasa ¢ 2000 ropa, Hapagy c camoit VMIKAO,
aKTUBHO MOJJepKuBaeTcss MeXrocyaapCTBeHHBIM
aBMAIMOHHBIM KOMUTETOM, I Ha HauaJbHOM 3Talle
ee (DMHAHCOBBIMU VI HeUHAHCOBBIMMU CIIOHCOPAMM
BBICTYIIa/IM KOMITaHUY «BOMHI», «3p6ac», «JI>xeHe-
pan INMeKTpuK» U poccuiickass komnanus «Jibio-
myH». 3a 20 et ¢pynkumonnposanus KOCKAIT -
CHT 65110 poBezieHo 60ree 150 ceMuHapoB-Ipak-
TUKYMOB ¥ MHBIX MEpOIPUATHIL, MMEIOIVX OTHO-
meHne K 6e30IIaCHOCT TIOJIETOB U JIETHOI TOJZHO-
CTU, TAie pouun NoArotTosky 11 000 aBnanoHHBIX
CIIEIVIA/TNCTOB U TOCY[AAPCTBEHHBIX MHCIIEKTOPOB;
OBUIM TIOATOTOBJIEHBI Pa3MYHble METOAMNYECKIe
peKOMeHaIMyu [id TIpUMeHeHUs aBUAIpeNIpus-
TUAMU U a3PONIOPTaMIM TPAXKIAHCKOI aByuanum (Ha-
IpyMep, MeTORMYEeCKNe pPeKOMeHfaluy «3alinuTa
CaMOJIETOB OT Ha3eMHOTO O0JIefleHeHN»); OpraHu-
30BaHbl CIIEIVaN3VPOBAHHbIE O3HAKOMMTE/IbHbIE
CeMVHApbl II0 SKCIUTyaTallMyi HOBBIX M Hamboiee
PacIpOCTPaHEHHBIX TUIIOB BO3YIIHBIX CyHOB'.

Yro KacaeTca IporpaMMbl COTPYHZHMYECTBA
CPBCOII, B xoTopoit yqacTByI0T ApreHTinsa, bonu-
Bus, bpaswmms, Benecyana, Konym6us, Kyb6a, Ila-
HaMa, [laparsail, Ilepy, Ypyrsait, Yunu u Sxsanop,
TO ee OpraHM3aIMA U OCYIIeCTBJAeMbIe B ee paM-
KaxX BUJbI JIeATETbHOCTI OYeHb CXOXIM C IIPOrpam-
mamu KOCKAIIL Opnako Hapany ¢ MKAO akrus-
Hy10 ponb B ¢pyukumonuposanny CPBCOII urpaer
JlaTMHOaMepuKaHCKasA KOMUCCUA — TPaXKJaHCKOI
asmanmu (JIAKAK), yrenamMu KOTOpOIi, B TOM 4¥yc-
ne, apnaTcsa yyactHuku CPBCOIL B aToit cBaA3n
IPaBOBYI0 OCHOBY peany3aluy JAHHOI Iporpam-
Mbl COCTAaBIAIT MeMOpaHAyM O B3aMMOIIOHMMa-
Hun 1998 roga, mognucanubiit MKAO u JTAKAK u

' Hanpumep, Tonbko B 2019 rogy B ceMmHape Mo 3KCniyaTaLum HOBOroO fafbHeMarncTpanbHoro camoneTa A-350, opraHu-
30BaHHOTO NPV NoAAepKKe KOMMaHUy «3p6acy, NprHANKM yyactrie 100 MHCNEKTOPOB W COTPYAHMKOB aBMALMOHHbIX aMUHU-
ctpayuii. Cm.: ICAO: Working Paper “Main results of the ICAO-IAC regional project in the last 20 years” dated July 25,2019. URL:
https://www.icao.int/Meetings/a40/Documents/WP/wp_109_en.pdf (accessed 18.09.2021).
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O7i00peHHBIIT BCeMM TOCYAapCTBaMM-YYaCTHUKAMI,
u Cornamenne o nenesoM ¢ouge Mmexay VIKAO n
rocygapcreamu — yqactHukamu CPBCOIL
YrpaBrieHne U KOOPAMHALMA COTPYHHMYECTBA
B CPBCOII ocymecTBnA0TCA C OMOLIBIO CeAy-
IOIMX OpraHoB ¥ jmi: O6Imuil coBeT, B KOTOPOM
IpeJICTaB/IeHbl BCe ee TOCYapCTBa-YYacTHUKM B
N1 PYKOBOAMTENIEN BEJOMCTB IPaykIaHCKOI aBM-
aluUn; TEXHUYECKUI KOMUTET, COCTOSIIUI U3 3KC-
HepTOB U (PYHKUMOHUPYOWINIT B OPSAKE, OIpefe-
nenHoM O6myM coBetoM u VIKAO; xooppuHatop
CuCTeMbl, ABAMuiica pupekropoM IOxxHOaMe-
pukanckoro 61opo MIKAO B JInme (Ilepy) u Haimo-
Ha/IbHbIe KOOPJVHATOPBI, Ha3HaUaeMble KaXKbIM 13
TOCYAAPCTB-YIaCTHUKOB C I1e/TbI0 KOOPAMHALIN Me-
ponpuaruii B pamkax CPBCOII. Kak u mporpammbl
KOCKATII, pesrensHocts CPBCOII dunancupyert-
ca uenesbiM doupom MKAO, akkymymmpymomum
(brHaHCOBbIe B3HOCHI TOCYJAAPCTB — YYaCTHUKOB
IIPOrpaMMBI U 3a{HTE€PECOBAHHBIX OpraHM3aLmii'”.
B nenom, xapakrepusys nporpammel KOCKAIL
n CPBCOII, MO>XHO OTMETUTD, YTO OHU SABJIAKTCS
(dbopMaMy OrpaHNYEHHOTO PErMOHAIBHOTO COTPY-
HIYeCcTBa B 00/1acTy 6€30MacHOCTI TIOIETOB U pe-
a/M3yI0TCA, KOT/[a TOCYapCTBa, 3afHTEPEeCOBAaHHbIE
B TaKOM COTPYJHNYECTBE, 110 KaKOJ-/MO0 IpuinHe
(MOMMTUYECKOII, 9KOHOMIUYECKO ¥ Jp.) He TrOTO-
BBI K O07iee TIyOOKOI MHCTUTYIVIOHAIN3ALUN OT-
HOLIEHUII JPYT C JPYroM IIOCPeACTBOM CO3JIaHNA,
HaIlpyMep, PETrMOHAIbHON MEXIYHapOJHOI Opra-
Husanyu. KoHeyHo, co BpeMeHeM HEKOTOphbIe To-
CyfapcTBa, yyacTBylomue, Hanpumep, B KOCKALIL
MOTYT CO3/]aTh PErMOHANBHYI0 MEeXJYHApPOIHYIO
OpraHM3alyio 10 obecledeHNo 6e30MacHOCTI
HONIETOB. JTO AKTVMBHO TIONIEP)KMBACTCA CaMOIt
MKAO u nmeno MeCcTo B Te€UeHMe ITOCTETHIX TeCITI
71eT'S, OflHaKO B psAfie CIy4aeB JaHHbIE TIPOTPAMMBbI
OCTAIOTCA CAMOCTOATEIbHBIMY (HOPMaMM MEXIOCY-
IApCTBEHHOTO COTPYHAHMYECTBA HAa PErMOHATbHOM
ypoBHe. HecMoTpsl Ha ompejieNieHHbIe O3UTUBHbIE

pe3y/bTaThl, KOTPBIX YAA/I0Ch JOCTUYD B XOfie pea-
m3auyu KOCKAIT u CPBCOII, atu nporpaMmbl
OTpaHMYeHbl TPeOOBAHMSAMI U TIPOLIEAYPaMy, yCTa-
HoBleHHbIMM VIKAO, 1 3aBUCAT OT CIOHCOPCKON
HOMOIIY OT/E/IbHBIX KOMMEpUYECKMX OpraHy3aluil
(HampyMep, aBUAIIPOUSBOYITETIE), YTO MOXKET, BO-
HEPBBIX, NPEIATCTBOBATh 9(PEKTUBHOMY pa3Bu-
TUIO PETMOHANBHOTO COTPYAHMYECTBA TOCYHAPCTB,
B paMKax KOTOpOro 6osblire QYHKINIT 110 KOHTPO-
JI0 32 06e30IaCHOCTBIO MOJIETOB IIePefiaBanoch Obl ¢
HAIJIOHA/IBHOTO Ha PETMOHA/IBHBIN (MeXrocynap-
CTBEHHDIIT) YPOBEHb, 11, BO-BTOPBIX, C/IVIIKOM CU/Ib-
HO C(HOKYCHpPOBATb JeATENbHOCTh IO YKa3aHHBIM
IporpaMMaM Ha YHOBIETBOPEHMM KOMMEpPYeCKVX
MHTEPECOB OT/IeIbHBIX IIPeCTaBUTeNel aBUALMOH-
HOTO O13Heca.

II. HeuncmumyyuonHole opmoL pezuoHanbHo20
compyoHu4ecmea no paccned08aHur AsUAUUOHHDIX
npoucuecmeuti U UHUUOEHN06

Ha ceroguAmHmit feHb pernoHaabHOE CO-
TPYAHUYECTBO IO PACCIEfOBAHMIO ABMAIMOHHBIX
IPOMCIIECTBUII ¥ MHLUJEHTOB 6e3 CO3JaHuA Co-
OTBETCTBYIOIIMX MEX/YHAPOJHBIX OpraHM3aLuil
ocyulecTBAeTcA rocygapctsamu H0xxHoI AMepuku
(ApFeHTI/IHa, bonusus, bpasunus, Benecyana, aiia-
Ha, Komym6ms, [Tanama, [Taparsait, Ilepy, Cypunam,
Ypyrsait, Ynwm u SxBajiop) B pamkax PermoHab-
HOTO MeXaHM3Ma COTPYJHMYECTBA B 001acTM pac-
CIelOBaHMsA ABMALMOHHBIX IIPOMCIIECTBUII U UH-
mugertoB (APCMY) u rocygapcTBamMm — 4ieHaMm
Espomnerickoro Comosa (EC) B pamkax EBpomnerickoit
CeTV OPTaHOB I10 IIPOBEJCHNIO PACC/IeOBAHMI B 00-
nacTu 6e30IaCHOCTY IOJIETOB TPaXKAAHCKOI aBya-
uun (MHKACHA®S).

APCM o¢yHK1moHMpyeT Ha OcCHOBaHMY MHOro-
CTOPOHHETO COITIAIIEHUsA O TeXHUYECKOM COTPY[-
HYYECTBE MEX[Y OpraHamy IIO Ppaccief;OBaHMIO
aBMAIVIOHHBIX IPOMCLIECTBUII ¥ MHIMIEHTOB TO-
cymapcts — yuactHUKOB APCM IOxHOI AMepuku

> Cm., B yactHocTu: ICAO: Working paper for Thirteenth Meeting of Civil Aviation Authorities of the South American Region
(RAAC/13) “Regional Technical Cooperation Tools for Safety Implementation” dated November 10, 2013. URL: https://www.
icao.int/SAM/Documents/RAAC13/RAACT3_WP11.pdf (accessed 18.09.2021).

16 |CAO: Safety Oversight Manual. Part B. The Establishment and Management of a Regional Safety Oversight Organization.
2011. URL: https://www.icao.int/safety/Implementation/Library/9734_partb_cons_en.pdf (accessed 18.09.2021). Hanpumep,
adpuKaHCKre rocyfapcTaa, paHee yyacTBOBaBLUVE B COOTBETCTBYOLWYX Nporpammax KOCKAT, co3pany pasnnyHble pervo-
HarnbHble MeXXAyHapOAHbIe OPraH13aLMm 1 OpraHbl MO KOHTPOJIIO 3a obecneyeHrem 6e3onacHocTy nonetoB (OpraHuzauums
Mo KOHTPOJIIO 3a obecrneyeHrem 6€30MacHOCTY NMOJIETOB roCyAapCTB — YYacTHUKOB baHpKynbckoro gorosopa (BAFACOO),
AreHTCTBO MO KOHTPOIO 3a obecneyeHriem 6esonacHocTy nonetos B LieHTpanbHon Appuke (ACCA) n ap.).

7 A66peBuatypa «APCM» oCHOBaHa Ha HAaVIMEHOBAHMVY JAHHOTO MeXaHU3Ma Ha aHIURCKoM A3bike — Aircraft Accident and
Incident Investigation Regional Cooperation Mechanism (ARCM).

8 A66peuatypa «MHKAC/A» ocHOBaHa Ha HAUMEHOBaHWM JAHHOTO MEXaHU3Ma Ha aHIIMNCKOM fA3blke — European Network
of Civil Aviation Safety Investigation Authorities (ENCASIA).
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or 7 mapta 2016 roza'®. 3aKk/IH04eHNIO JAHHOTO CO-
[7IallleHNsl IPeIIecTBOBAJIO pellleHe O CO3[aHUn
APCM, npuHATOE B XOf€ COBEIIAHNA ITOTHOMOY-
HBIX OPraHOB II0 PACCIEJOBAHNMIO aBMAI[MOHHBIX
mpouciiectsuit 13 rocygapcts IOxHOIT AMepuku
11 mronsa 2015 roga®.

B ormmmune or APCM, mpaBoByl0 OCHOBY CO-
TPYRHUYECTBA TOCYAapcTB — wieHoB EC B pamkax
VIHKACHA cocTaBisgeT He MeXAyHapORHBIN [O-
roBop, a npaBosoit akT EC — permament EC Ne 996
/ 2010 o paccneoBanuM ¥ MIPeJOTBPALleHNI IPOVC-
LIECTBUI U MHLIMIEHTOB B IPaXKIaHCKOM aBUaly U
oTMeHe AupeKTuBbI Ne 94 / 56 / EC ot 20 oxts16ps1 2010
rOfia, TIOCKO/IbKY HaHHOE COTPYIHMIECTBO OCYIIeCT-
B/IA€TCS TOCYlapCTBEHHBIMI OpraHaMy 110 pacciiefo-
BaHMIO aBMALIMOHHBIX ITpouciIecTByi rof arupoit EC
U, B 9YaCTHOCTH, TIpy noazepykke Kommccnn EC?.

B cBasu ¢ tem, yto APCM nu UHKACHUA asins-
I0TCS JOCTATOYHO IPOCTBIMY (POPMaMM perMOHab-
HOTO COTPYNHMYECTBA, IPU KOTOPbIX TOCYAApCTBa-
MU He YUpeX/laeTCsl MeXXIyHapo[jHast OpraHM3alys,
CTOAIYE TIepef; HUMY 3aflaull HOCAT OTpaHMYeHHbIN
xapakTep. Tak, camn pacciefoBaHuA aBUALMOHHBIX
MPONCIIECTBUII ¥ MHIVJIEHTOB OCYIIeCTB/IAIOT-
€Sl UCKITIOYUTENIbHO TOCYHAAPCTBAMIY, & MEXaHU3MbI
APCM u IHKACVIA nrparoT nuib BCIIOMOTaTesNb-
HYIO POJIb B IIPOBEJeHNN TaKUX pacc/iefoBaHMit, Io-
3BO/IAA TOCY[lapCTBaM-Y4aCTHUKAM COTPYAHMYATD
IPYT € APYTOM IO C/IEAYIOMIMM BOIIPOCaM:

- TpefocTaBjieHNe rOCyAapCTBaMU-YYacTHU-
KaMyl JIPyT JPYIy T€XHUYECKOTO OOOPYHOBaHMA 1
CIIEIVIA/TNCTOB, HEOOXOAMMBIX /I pacciefoBaHMs
aBMAL[MOHHBIX IPOUCIIECTBUIT ¥ MHIIMEHTOB;

- OKa3aHMe B3aMIMHOJ IIOMOIIM B IIOATOTOB-
Ke (IIOBBIIIEHNN KBaMUKALNI) pacciefoBaTeet
aBMAL[MOHHBIX TPOMCIIECTBMNIL;

- paspaboTKa egVHBIX IPaBUI U MHCTPYK-
TMBHOTO MaTepyaa B 00/1acTy paccieoBaHysl aBU-
allMOHHBIX IIPONCIIECTBUI U MHIIV/IEHTOB;

- paspaboTka M BHefpeHue mpolenyp obme-
Ha MHpOpMalyeit 06 aBUALVIOHHBIX POUCIIECTBHU-
AX U VHIVJIEHTAX.

IIpencraBnsercs, 4T0 (OPMbI PErMOHATBHOTO
COTPYHMYECTBA TOCYJAPCTB IIO0 PACCIEfOBAHNIIO
aBMAIVIOHHBIX IIPOMCIIECTBUII ¥ MHIUAEHTOB, IO-
no6usie APCM u MTHKACHA, moryT paccMarpu-
BaThCA B KayecTBE IIEPBOTO IlIara Ha IyTH IOJIHO
VHCTUTYLMOHAIN3ALNN MEXXTOCY/IapCTBEHHbIX
OTHOUIEHNMIT ¥ CO3JaHNUA PETMOHATbHBIX MEXyHa-
POIHBIX MEXIIPAaBUTE/IbCTBEHHBIX OpPTaHM3aluil B
maHHoit cdepe. OpHako maxe B pamkax APCM n
MTHKACHIA MoryT OBITb YaCTMYHO peIIeHbI TaKue
3ajja4n, Kak o0befyHeHe HeOOXOAMMBIX IS pac-
C/Ie[IOBAHV aBMALMOHHBIX IPOMCIIECTBUIT KaJpo-
BBIX M TEXHUYECKUX PeCypCoB, IIpefoCTaBlIeHMe
paccriefioBaTe/I M B perioHe BO3MO>KHOCTH ObICTpee
HOJTy4aTh COOTBETCTBYIOIIMII OIBIT, OCYLIECTB/IATD
OIlepaTUBHBI 00MeH nHpopMaryeil 06 aBUAIOH-
HBIX TIPOMCIIECTBUAX VM VHIM/IEHTAX ¥ Pe3y/IbTaTax
VX pacC/IelOBaHNA.

III. PecuonanvHole MexOyHAPOOHblE MEHNPABU-
mesnbcmeeHHble Opeanu3ayuu no obecneueHuro 6e3o-
NACHOCMU N0/Ieno6 U Paccned08aHu0 AUAUUOHHBIX
npoucuecmeuti, 6K104as:

- pezuoHanvHvle MeHOYHAPOOHDIE ABUAUUOH-
Hole opeaHusauul ¢ 6osee WUPOKOL KoMNemeHyuel;

- CNeUUanu3uUpoBaHHvie PecUOHANbHDIE MeH-
OyHapoOHble OpeaHU3auuu no KOHMpono 3a obecne-
ueHueM 0e30NMACHOCMU 1008 U Paccned08aHUio
ABUAUUOHHDLX NPOUCUUECMBUTI U UHUUOEHINOB.

Bonpocsl 0 ropupudeckoii mpupoe U IpusHa-
KaX MEXIYHAapONHBIX MEXIPaBUTEIbCTBEHHBIX
OpraHM3aLVil MOTY4YMIM LINPOKOE U JOCTATOYHO
06cTOATENIbBHOE OCBEICHNE B OTEYeCTBEHHON 1 3a-
pPyOeXHOII MeXIyHapOJHO-IPaBOBOI JIUTEpaTy-
pe*. [ToaToMy B paMKax HaCTOSIIErO MCCIeS0BAHMS
HeT HeoOXOAMMOCTY MOfPOOHO aHANTU3NPOBATH X,

1% |CAO (South American Regional Office): Multinational Technical Cooperation Agreement Among Aircraft Accident and Incident
Investigation Authorities of Member States of the AIG Regional Cooperation Mechanism (ARCM) of South America of 7 March
2016. P. URL: https://www.icao.int/SAM/Documents/2016-AIGSAMO03/AIGSAM3_ZDraft%20Report.pdf (accessed 18.09.2021).

2 ]CAO (South American Regional Office): Working paper “Proposal for the establishment and management of the ARCM of
South America” presented by Mr. Daniel Barafani. Second Meeting of AIG Authorities of South America (Buenos Aires, Argentina,
09 to 11 June 2015). P4. URL: https://www.icao.int/SAM/Documents/2015-AlG2/AIGSAM2-WP01.pdf (accessed 18.09.2021).

B APCM yyactsytoT cnepytowme rocygapctsaa KOxHon n JlatuHckon Amepurkn: ApreHtunHa, bonnensa, bpasunus, Benecyana,
lanaHa, Konymbus, MaHama, Maparsai, Mepy, CypvHam, Ypyrsaii, Yunu v SkBagop.

21 Regulation (EU) No. 996/2010 of the European Parliament and of the Council of 20 October 2010 on the investigation and
prevention of accidents and incidents in civil aviation and repealing Directive 94/56/EC. Art. 7. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32010R0996&from=EN (accessed 18.09.2021).

2 Cm., Hanpumep: [Mopo3oB 1974; LLinbaesa 1986; KanyctuH A.fl. 2010; Amerasinghe 2005; Schermers, Blokker 2011], a Take:
Mpaso mex0yHapoOHbIX opeaHU3ayul. Pe2uoHabHble, MEXPEe2UOHAITbHbIE, CyOpe2UOHA TbHble MeXNPagumesbCmeeHHble OpeaHU-
3ayuu: y4ebHUK 0114 6akanaspuama u maeucmpamypel. Mog peg. A. X. Abawmase. M.: 3gatenbctso KOpaiit. 2019. C. 13-18.
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MOYKHO JIMIIb KOHCTaTMPOBATh, YTO pacCMaTpyBae-
Mble B JAHHOM IIOJIYHKTe (POPMBI PETMOHaTbHOTO
COTPYAHMYECTBA TOCYHApCTB B obmactu obecre-
4eHNs 0e30IaCHOCTM IIONIETOB 1 PACCIeNOBaHNA
aBUAIVIOHHBIX POMCLIECTBUIT OTBEYAIOT BCEM TIPU-
3HaKaM MEXJ[yHapOJHbIX MeXIIPaBUTETbCTBEHHBIX
OpraHu3alWil, BK/IKYas [OTOBOPHYI0 OCHOBY, Ha-
JM4Me OIpeNie/IeHHBIX Lie/ell, CCTeMbl OCTOSHHO
JIeVICTBYIOIIMX OPTaHOB, OONafjaHIe MEXAYHapOf-
HOJI TIPaBOCYO'bEKTHOCTDBIO M YYPEXJEHNUe B COOT-
BETCTBUY C MEK/[yHaPOHbIM IIPaBOM.

Kak yke oTMe4anoch, pervoHajbHble MeXHY-
HapofiHble aBMALMOHHbIE OPraHM3aLUM C IIVPO-
KOJl KOMIIETEHIVEN, K KOTOPbIM OTHOCATCA EB-
poreiickasi KOH(epeHIUs TPaXZAHCKON aBUaIM
(EKAK)®, AdprkaHckas KOMMCCHS TPaKJaHCKOI
apmamu  (ADOKAK)*, JlaTmHOamepuKaHCKass Ko-
myceus rpaxpaHckon asmamym  (JIAKAK)® n
Apabckasg opraHusanysa TPaXAAHCKON aBMALUK
(AKAO)*, GYHKUMOHMPYIOT y)Ke Ha IPOTSKEHUN
JUIUTEIBHOTO BPEMEHM U JOCTUIIM OIpefie/eH-
HBIX IIO3VUTVBHBIX Pe3y/IbTaTOB B paboTe ¢ TaKUMM
npo6ieMaMy, Kak 6e30MacHOCTb MOJIETOB, 3alNUTA
TPaK[JAHCKOJT aBMALMY OT aKTOB HE3aKOHHOTO BMe-
IIATe/IbCTBA, KOMMepUecKast AesTeIbHOCTb BO3/IYIL-
HOTO TPAHCIIOPTA, 3alIUTa OKPY>Kalolleil Cpefbl OT
BPEIHOTrO BO3JIEICTBIA aBUALNY, yIIpoleHue Gpop-
MaJIbHOCTeI! IIpY MeXX/JYHapOJHBIX aBIaIlepeBO3Kax
¥ TIOITOTOBKA aBUAIIMIOHHOTO IIEPCOHATIA.

B vactHOCTH, B 06/1acTu obecreyennsa H6esomnac-
HOCTY HOJIeTOB 60fbluyio pabory mposogut Ad-
KAK, xotopast KoopauHupyeT QyHKIIOHNPOBaHUE
cucTeMbl 00beIVHEHHON MHCIEKIMN pernoHa Ad-
puku un Vupwmiickoro okeana (A®V-Cu-Aii-dc)”,
HAIIpaBJIeHHOJ Ha pellleHye MpobneMs! meduunra
KBa/IMUIVMPOBAHHBIX TOCYHAPCTBEHHBIX MHCIIEK-
TOPOB II0 KOHTpPOTIO 3a obecreyeHreM Oe3omac-
HOCT) IIOJIETOB B yKa3aHHOM peryoHe. B pamkax
AOU-Cu-Ait-dc nm060e TOCYAapCTBO PperuoHa,
sakmouynslne cornamenue ¢ AOKAK u mcnpithl-
Balolee TPYJHOCTU B IPOBEEHUN MHCIEKIWII 110
0€30I1aCHOCTM IIOJIETOB, IIPM OPraHM3AIMOHHON
nopgepxkke AOKAK MoxeT sampocuTb U TOy-
YUTh MOMOIb COOTBETCTBYIOIIVMX CIIEI[VIA/IVICTOB-
MHCIIEKTOPOB JIPYTUX TOCYAAPCTB pernoHa’.

Ipyrumy HampasieHuAMM pesaTenpHocTy AD-
KAK sBrstioTcst opranusanys o0ydeHus 1 IOBBILIe-
HMA KBaMM(QUKAIMY aBUAILMOHHBIX CIELNaINCTOB
10 BoIpocaM obecredeHns 6€30MacHOCTH MOJIETOB
¥ PpacClefoBaHMA aBMALMOHHBIX IPOVCIIECTBUI
¥ OCYILIECTB/IEHNE IIOCTOAHHOTO KOHTPOIA (Mo-
HUTOPMHIA) peau3aluy IeleBbIX IIOKasaTerel
IO IOBBIIIEHNIO YPOBH:A 06€30IIaCHOCTH IIO/IETOB B
Adpuxke, npuHaTbIX Ha KoHbepeHIMN MUHUCTPOB
TpaHCcropTa adpUKAHCKUX TOCYHApCTB B AOymKe
(Hurepus) B 2012 rogy”.

B cBoeit pabore EKAK raxke ynenser BHMMa-
HJie BOIIpocaM 6e30I1aCHOCTH MOJIeTOB, U3y4as CTa-

2 A66peBmnatypa «EKAK» ocHoBaHa Ha HaMeHOBaHUM JaHHOW OPraHU3aLMm Ha aHMMInCKoMm s3bike — European Civil Aviation
Conference (ECAC). EKAK 6bina cozaaHa B 1954 roay.

C yyeTom HegOCTaTOUYHO onpeaeneHHbIX nonoxeHun Yctaa EKAK MoryT BO3HUKHYTb COMHEHMA OTHOCUTENBbHO ee iopuanye-
CKOI NPYPOABI, ¥ B YaCTHOCTU, O TOM, obnagaet nu EKAK mexzyHapoaHO NpaBoCyObeKTHOCTbIO 1 ABAAETCA N MEXAYHa-
pPOAHON MeXnpaBUTeNIbCTBEHHON OpraHm3aumen. B 3tol ceA3n HekoTopble cneumannctbl Cekpetapuata MKAO BbicKasblBatoT
MHeHune 06 oTcyTcTBum Yy EKAK mexayHapoaHoi npaBocy6bekTHOCTU. OfHAKO B MEXAYHAPOAHO-NPABOBOI JOKTPUHE YXKe
[aBHO NpeobnaZlaeT 1 yCTOANACh TOUKA 3peHUs, cornacHo kotopoii EKAK obnafaeT Bcemy HeO6XOAUMbIMU MPYI3HAKAMU MEX-
LYHapOoZHOW MeXnpaBuUTeNIbCTBEHHON opraHmn3auun (cm., Hanpumep: [MexayHapogHoe Bo3fyLLUHoe npaBo... 1980:217-220;
Kypc mexpgyHapofHoro npaga... 1992:161-162; Mendes de Leon 2017:38-40]). [laHHaa Touka 3peHUsA, C KOTOPOW Mbl MOSTHO-
CTbl0 COMNacHbl, OCHOBaHa Ha TofIkoBaHUM YctaBa EKAK 1 npakTrike ero npyMeHeHus.

2 A66peBmnatypa <KAOKAK» ocHOBaHa Ha HaMeHOBaHMWM AaHHOW OpraHn3aLmmn Ha aHrmuiickom ssbike — African Civil Aviation
Commission (AFCAC). AODKAK 6bina co3paHa B 1969 rogy.

% A66pesmnatypa «JTAKAK» ocHoBaHa Ha HaMEHOBaHMU [aHHOI OpPraHn3aLyn Ha aHIMACKOM A3bike — Latin American Civil
Aviation Commission (LACAC). JJAKAK 6bina co3paHa B 1973 rogy.

% A66peBmnatypa «<AKAO» ocHOBaHa Ha HaMeHOBaHUM AAHHOWN OpraHM3auuy Ha aHrMinckom asbike — Arab Civil Aviation
Organization (ACAQ). AKAO 6bina cozgiaHa B 1996 roay.

2 A66peBmnatypa «AOW Cn-Air-Oc» OCHOBaHa Ha HaMEHOBaHUM JaHHOW NPOrpamMMbl Ha aHIMACKOM A3blke — Africa and
Indian Ocean Cooperative Inspectorate Scheme (AFI-CIS).

% TMoppobHble npoueaypsl GyHKUoHUpoBaHua AOU Cu-Air-3c n3noxeHol B cnepytoliem fokymente. AFCAC: AFI-CIS Policy
and Procedure. 2012. URL: https://www.afcac.org/legacy/fr2/documents/aficis/afi.pdf (accessed 18.09.2021).

2 Cm.: Constitution of the African Civil Aviation Commission of 16 December 2009. URL: https://www.afcac.org/en/images/
Documentation/Constitution_eng.pdf (accessed 18.09.2021); African Union: Report of the Ministerial Conference on Aviation
Safety in Africa. 2019. URL: https://archives.au.int/bitstream/handle/123456789/4299/EX%20CL%20758%20%28XX11%29%20
_E.pdf?sequence=1&isAllowed=y (accessed 18.09.2021); AFCAC: Mechanism for Monitoring Implementation of Safety Systems
& Initiatives. 2019. URL: https://www.afcac.org/en/images/Documentation/mechanism_safety.pdf (accessed 18.09.2021). Lle-
neBble NMoKa3aTesn Mo NoBbILLEHWI0 YPOBHSA 6@30MacHOCTV NoneToB B AGprKe, KOTopble Obinv NpUHATLI Ha KoHdepeHLum Mu-
HMCTPOB TpaHcrnopTa adprKaHCKNX rocyfapcTB, npoxoavsLueli B Abymxe (Hurepus) ¢ 16 no 20 utona 2020 roaa, BKIHOYAIOT,
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TUCTYKY V1 IIPUYVHBI aBUAIVIOHHBIX IPOVICIIECTBUI
Y VHIIMJICHTOB ¥ TAPMOHM3MPYS TeXHUYECKVe Tpe-
0OBaHNA K BO3AYLIHBIM CyflaM J aBUAILVIOHHOMY
obopynoBanuo™. Hampumep, BaXKHbIM TOCTVKEHNU-
eM B 9Tol chepe cTanm pa3paboTKa 1 3aKI04YeHNe
nogt arupoit EKAK B 1960 rogy MHOrocTopoHHero
COI/IAIIEeHMNsA, KACAIO[EroCs YAOCTOBEPEHNIT O TOfi-
HOCTM K IIO/IeTaM VIMIIOPTHPYEMBIX BO3JYIIHBIX
CYHOB.

Mexzy TeM, HeCMOTpsl Ha OIIpele/IeHHYIO Je-
arenpHocTh ADKAK, EKAK, IAKAK 1 AKAO B
cepe 6Oe3omacHOCTM TONETOB, CIEAyeT elle pas
HOT4YePKHY Th, YTO 3Ta eATETbHOCTD KacaeTCs JINIIb
OJJHOTO 113 BOIIPOCOB, OTHOCSAIIMXCS K OYEHD MINPO-
KOJi KOMIIETEHIIN) JaHHbBIX PETMOHATbHBIX MEX[Y-
HapOHbIX aBMAIVIOHHBIX opraHusanmit. Kpome
TOTO, 00'bEeMHSSA OO/bIIOEe KOMNYECTBO TOCYAAPCTB
1 06/1a1as1 HOJTHOMOYMAMY B OCHOBHOM KOHCY/IbTa-
TUBHOTO ¥ KOOPAMHAIIMOHHOTO XapaKTepa, He Io-
3BOJIAIONIVMMM TIPUHUMATD 0053aTe/IbHbIE JIA TOCY-
mapctB-uneHoB pemennda, AQKAK, EKAK, TAKAK
1 AKAO opraHusaiyoHHo 1 I0pUANIecK OrpaHu-
YeHBI B BBIIIOJTHEHWY CIIELIMA/IbHBIX QYHKINI Hello-
CPefICTBEHHO B 00/1aCTV KOHTPOJIA 32 0OecIedeHeM
6esonacHocTy moneTos’. JlTaHHOe 0O6CTOATENIbCTBO
CTaJl0 OJHOJ U3 NPUYMH PasBUTUA B IOCTIENHMNE
TOJ[bI HOBOTO BU/Ia PETVOHA/IbHBIX MEXTYHAPOTHBIX
opraHmsanuit ¢ 6omee y3Koil IpeIMETHOI KOMIIe-
TEHIMel U CIeIVaTbHbIMM IIOJTHOMOYMAMY IT0 KOH-
TpoIo 3a obecriedeHneM 6€30IaCHOCTY TIOIETOB 1
paccriefioBaHyeM aBUAIMOHHBIX IPOMCLIECTBUIL U C
OTPaHMYEHHBIM YWICHCKIM COCTABOM.

Jtak, Ha CeTONHSILIHNIT IeHb B MUpE CO3[aHbI
ClIefyIollyie perroHaTbHble MeKIyHApOHbIe Opra-
HM3AIMN, HaJjelleHHble QYHKLMAMMU 110 KOHTPOJIO
3a 0€30I1aCHOCTBHIO TTO/IETOB ¥ PACCIEOBAHNUIO aBU-
ALMOHHBIX IPOVCIIECTBUIL:

a) B Adpuke - Opraumsanys 1o KOHTPOJIIO
3a ofecredeHneM 0e30MACHOCTM IIONIETOB TOCY-
JlApCTB — YYaCTHMKOB bBaHPKy/nIbCKOro moroBopa
(BATACOO)*, ITonHOMO4YHBIE aBMALMOHHBIE OpTa-
Hbl Appuxn n Maparackapa (AAMAC)» n Arenr-
CTBO II0 PAcC/IeOBAHMIO aBMALMOHHBIX IIPOJCIIIe-
CTBUIT TOCYHApCTB — YYaCTHMKOB BaHKy/nbckoro
norosopa (BATAVIA)*;

6) B AsuaTcko-TMXOOKEaHCKOM perumoHe -
TruxookeaHckoe 610po 110 0becreyeH o 6e30IacHo-
ctu nontetos (ITACO);

B) B peruone llentpanbhoit Amepukn n Ka-
pubckoro 6Gacceitna — BocrouHo-Kapubckoe Be-
nomctBo rpakpanckoit asumanyu (ECCAA)*, Ka-
pubckas cucremMa KOHTpPO/IsA 3a oObecredeHyeM
6€30IIaCHOCTH II0IETOB M aBMAL[MIOHHOM 6e3omac-
Hocti (KACCOC)* n llenTpanbpHoaMepyKaHCKast
opraHmsaryis Mo OOCTY>KMBAHMIO a3pOHABUTALN
(KOKECHA), Bxmrovaromas B cebs1 B Ka4eCTBe CBO-
ero opraHa lleHTpabHOaAMepUKaHCKOE areHTCTBO
o 6esonacuoctu noneros (AKCA)3;

r) B EBpasunu - CoBeT 110 aBMaIuM 1 UCIONIb-
30BaHMIO BO3AYLIHOTO IIPOCTPAHCTBA, BK/II0YAS €T0
VICTIONIHUTEIbHBIL  OpraH MeXrocynapcTBeHHbIN
aBmanmonHbll komuret (MAK) n MexaynapogHoe
010pO MO pacceOBaHNI0 ABUALMIOHHBIX IIPONCIIIe-
CTBUIT 11 cepbe3HbIX NHIMEeHTOB (Biopo).

HanpriMep: MHOTOKPaTHOE CHUXKEHVE KOJIMYECTBA aBMaLIMOHHBIX NpouclecTBuil B Appuke; cosgaHne adprkaHCKUMM rocy-
[apCTBamMy HE3aBUCUMOW CUCTEMbI KOHTPOJA 3a obecrneyeHrnem 6e30nacHOCTY MONETOB; CePTUPMKALIMIO BCEX aSPOAPOMOB,
OTKPbITbIX AJ19 MEXAYHAaPOAHbIX MONETOB U Ap.

30European Civil Aviation Conference Constitution of 1993 and the Rules of Procedure of 1994. Art. 2 and Appendix. URL:
https://www.ecac-ceac.org/images/documents/ECAC-Doc_20_9th_edition_2020_Constitution_and_Rules_of_Procedure.
pdf (accessed 18.09.2021).

31 YneHamn AOKAK sBnatoTca 54 rocynapctsa, uneHamu EKAK — 44 rocypapctsa, uneHamu JIAKAK - 22 rocypapcTsa, a uneHa-
mm AKAO - 22 rocygapcTsa.

32 A66peuatypa «<BATACOO» ocHOBaHa Ha HaVMeHOBaHUV JAHHOW OpraHW3aLyn Ha aHIMACKoM A3bike — Banjul Accord
Group Aviation Safety Oversight Organization (BAGASOO).

33 A66peBuatypa <AAMAC» OCHOBaHa Ha HaMEHOBaHWU AaHHOW OpraHu3aLmm Ha GpaHLy3ckom A3bike — Autorites Africaines
et Malgache de I'Aviation Civile (AAMAC).

34 A66peBuatypa «BATAVIA» ocHOBaHa Ha HaVIMEHOBaHMW [aHHOW OpPraHM3auMmM Ha aHIMACKOM A3bike — Banjul Accord
Group Accident Investigation Agency (BAGAIA).

35A66pesuaTypa «[MACO» ocHOBaHa Ha HAMMEHOBAHVM AHHON OpraHM3aLMy Ha aHIMINCKoM A3bike — Pacific Aviation Safety
Office (PASO).

36 A66peBuaTypa «ECCAA» OCHOBaHa Ha HavMeHOBaHUV JaHHOV OpraHM3aumn Ha aHrminckom Asbike — Eastern Caribbean
Civil Aviation Authority (ECCAA).

37 A66peBuatypa «KACCOC» ocHOBaHa Ha HaVIMEeHOBAHMV AJAHHON OpraHm3aLmmy Ha aHIuUAcKoM si3bike — Caribbean Aviation
Safety and Security Oversight System (CASSOS).

38 A66peBuatypa «KOKECHA» ocHoBaHa Ha HaMEHOBAHUN JJaHHOW OpraHr3aLMmy Ha UCMAHCKOM A3blKe —

Corporacion Centroamericana de Servicios de Navegacion Aerea (COCESNA), a ab6pesuatypa «<AKCA» — Ha HaMMEHOBaHNM
[aHHOrO OpraHa Ha ucnaHckom si3bike — Agencia Centroamerica para la Seguridad Aeronautica (ACSA).
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PaccmarpuBas  BbllenepedncIeHHbIE  PETo-
Ha/IbHble MEX[YHAapOIHble OpPraHM3aIMU 110 KOH-
TPOJIIO 32 6€30IIaCHOCTDBIO IOJIETOB M PacciiefioBa-
HJMEM aBMAIVIOHHBIX HPONCLIECTBUII, HEOOXOZUMO
ocoboe BHUMaHMe OOPAaTUTb Ha MEXIYHApPOLHO-
npasoBboit craryc KOKECHA n Cosera 1o aBuanumu
¥ MICTIO/Ib30BAHNUIO BO3JIYIIHOTO pocTpaHcTBa (Co-
BeT 110 aByanym) Bmecte ¢ MAK Kak ero mcronum-
Te/TbHBIM OPTaHOM.

KOKECHA, yupexxpenHas eme B 1960 rony B Ka-
YecTBe MEXK/YHAPOMHON MEXIIPABUTEIbCTBEHHOM
OpraHU3aLVM 110 a9POHABUTALMOHHOMY OOCITyXN-
BaHUIO B BO3/IyLIHOM IIPOCTPAHCTBE HAJ| TEPPUTO-
pueil ee TOCYyHapCTB-WIEHOB, NEPBOHAYA/IbHO He
BBINO/IHATIA HUKAKMX (YHKIMI 110 KOHTPOJIO 3a
6esomacHoCThIO To7eToB. OHako 25 ¢pespans 2000
roga Coer KOKECHA ytBeppun ycrap AKCA -
HOBOTO OpraHa II0 KOHTPOIO 332 0e30IMacHOCTDHIO
TIO7IETOB, CTABIIETO YaCTbI0 BHYTPUOPraHMU3AIMOH-
Horo MexaHusmMa KOKECHA. XoTa Ha mpaxTuke
AKCA nornb3yeTcsi JOBOIBHO 0O/IBIION CaMOCTOSI-
TE/TbHOCTBIO B CBOEI! IeATeNIbHOCTM, YTO MIHOT/IA MO-
KeT MOPOX/ATh BOIPOCHI B OTHOLICHU €€ MeX[y-
HapOJJHO-IIPaBOBOTO CTaTyca, (OpPMAJbHO OHA He
obmajjaeT HU MEX[JYHApPOLHON IPaBOCyObeKTHO-
CTBIO, HU JAPYIMMM KaueCTBAaMU MeXITYHApOLHOM
opraumsaryu u octaetcs opranom KOKECHA®.

B mexabpe 1991 ropa OpIBUIMMY pecIyOIMKaMu
CCCP (xpome npubanTuitCKux rocyfapcTB) ObUn
cosnanpl Coser 1o aBuanuu 1 MAK. Vix nmpaBoBoit
CTaTycC, KaK OTMEYaeTCs B IUTepaType, HOCUT JIBOJI-
CTBEHHBII1 XapaKTep U He MIMeeT aHajloroB B MeX-
[lyHapOHOM IIpaBe, YTO BO MHOIOM OOBACHAETCA
HECOBEPIIEHCTBOM IIONIOKEHNUIT MeX/[yHapOIHOTO
JIOTOBOpa, Nexalero B ux ocHose™. C ofHOIT CcTO-
poHbI, B cooTBeTcTBMY ¢ COTIMIalienneM o rpax/jaH-
CKOJl aBMaIMU ¥ 00 WUCIIONb30BAHUM BO3[IYIIHOTO
npocrpancTBa 1991 roga ero rocypgapcrpa-ydact-
HYKu obpasoBamy Coser mo aBuanyu u MAK kak

IIOCTOAHHO [EMCTBYIOIINI VCIIOMHUTEIbHBIN Op-
raH, yIIOMTHOMOYEeHHbI obecreunBath pabory Co-
BeTa I10 aBMaLMy VI BBIIOJHEHNE ero peueHuit*!. B
CBA3YM C 3TUM COBEPIIEHHO O0OOCHOBAHHO MOXHO
paccMarpuBatb MAK Kaxk opraH permoHanbHON
MeXIyHapofHoit opranusanyuy — CoBeTa 0 aBMa-
. C IpyToit CTOPOHBI, TO JKe COITalleHne Cofiep-
JKUT MapafioKcalbHble MOMOXKeHUA 0 ToM, 4To MAK
THOTIb3yeTCs Ha TepPUTOPUI KaXKJOTO TOCYAapCTBa-
YYaCTHMKA «B COOTBETCTBUY C €TO HALMOHA/TbHBIM
3aKOHOJATeIbCTBOM TAKOJi IPABOCIIOCOOHOCTDIO 1
HPaBOCyObEKTHOCTDIO, KOTOpble HEOOXOMVIMBI Ji/isl
BBINIO/IHEHNA ero (YHKIMIL...» M ABIACTCA JaXxe
npasornpeemunkoM 6piBiiero CCCP «B cdepe mex-
IiYHAapOJHBIX BO3[[YIIHBIX COOOILIEHWIT ¥ y4acTHA B
MexyHapOIZHON OpraHM3aALMY TPAKIAAHCKON aBU-
aumu (IKAO)»*. Kpome Toro, Bo BpeMs ceccuit
Accambnen u unpix Meponpusatuit IKAO MAK
YaCTO MO3ULIMOHNPYET ce0s KaK CaMOCTOATETbHYIO
PETMOHAIbHYI0 MeX[YHApPOILHYI0 OpraHm3anuo®,
a cornmacHo Ilonoxenuo o MAK, yTBep>xneHHOMY
CoseroMm 1o aBuanyn 19 despanst 1992 roma, nmeH-
HO MAK Haje/eH OTHOMOYMAMMY 110 KOHTPOJTIO 32
obecrieyenneM 6€30IACHOCTU II0JIETOB (BK/IHOYas
CepTU(UKALNIO TUIOBBIX KOHCTPYKLMIT BO3MIYII-
HBIX CY/IOB ¥ y4eOHBIX 3aBeJeHNil IO IOJTOTOBKe
aBUAIIVIOHHOTO NIEPCOHAJIA) M PAcCIeOBAaHUIO aBU-
alMOHHBIX mpouciecTsuii (1. 2.1). OfHako, HecMo-
Tpsl Ha yKa3aHHble IPOTUBOpEYNsA B OTHOIIEHUM
mpaBoBoro craryca Cosera mo asmanuu u MAK,
aHa/MM3 KOTOPBIX MOXKET BIIONIHE COCTaBUTH IIpef-
MeT CaMOCTOATENbHOIO MUCCIeOBAHNA, B paMKax
Kknaccupmkanyy  GopM PermoHaNbHOIO  COTPYH-
HIYECTBA, IPENCTABIEHHON B HACTOAILEN CTaTbe,
TonbKO COBET 110 aBMAIVIN AB/IAETCS PerMoOHaNbHOM
MeX/lyHapogHoll opranusanueii, a MAK - ero op-
TaHOM, YIIOJTHOMOYEHHBIM OCYIIECTB/IATD (PYHKLIUN
o obecredeHIIo 6e30IIaCHOCTY TIOJIETOB U paccie-
[IOBaHUIO aBMAIMOHHBIX ITPOUCIIECTBHUIL.

% Bonee nofpobHO 0 NpaBoBoM cTaTyce 1 AeAtenbHocT AKCA cm.: [Barreto 2002:672-675].

40 CoBeT No aBMaLMK 1 NCMOMb30BaHMIO BO3AYLLIHOIO MPOCTPAHCTBA, BKIIOUAsA ero NCMOSHUTENbHbIV opraH — Mexrocyzap-
CTBEHHbI aBMALIMOHHbI KOMUTET, CO3AaHbl Ha OCHOBaHMM CornallueHrs o rpaXxAaHCKo aBmaLm 1 06 UCNoNb30BaHNN BO3-
JyLwHoro npoctpaHcTea 1991 roga. KoMMeHTapru 1 KpUTAYECKMI aHann3 Mo BOMPOCY O MPaBOBOM CTaTyce 1 AeATENbHOCTY
CoBeTa Mo aBraLy 1 UCMOJIb30BaHMIO BO3AyLLIHOro npoctpaHcTa  MAK cm. B: [CanpbikunH 1995:104-112; BockoboiHMKoBa
1996:238; Bordunov 1994:109-115].

41 CornatueHue o rpaxxgaHcKol aBuaLmm 1 06 UCNoNb30BaHNM BO3AYLIHOIO NpocTpaHcTBa 1991 roga. Cr. 8. Joctyn: http://
base.spinform.ru/show_doc.fwx?rgn=27063 (gata obpatieHus: 18.09.2021).

4 Tam xe.Cr.9-10.

4 Cm., Hanpumep: MKAO: Pabounin fokymeHT 40-11 ceccun Accambnen «OCHOBHbIE UTOTW [eATENIbHOCTY PErviOHaNIbHOTO NPo-
ekta MKAO-MAK 3a 20 net». 25.07.2019. [loctyn: icao.int/Meetings/a40/Documents/WP/wp_109_ru.pdf (gata obpalieHus:
18.09.2021); ICAO: Working paper of the 13th Air Navigation Conference “Regional safety oversight organizations (RSOOs):
examples of achievements and developments” dated September 28, 2018. URL: https://www.icao.int/Meetings/anconf13/
Documents/WP/wp_159_en.pdf (accessed 18.09.2021).
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[Ipn kmaccuduKauy IepedncIeHHbIX BbIlIe
PETMOHANBHBIX ~MEXJYHApPOIHBIX OpraHM3aLVil
TaKKe CTIEyeT JIeNlaTh YeTKOe PasrpaHiyeHe Mex-
Iy perroHaIbHBIMM MEXAYHapOLHBIMU OpraHu3a-
LIVSIMY IO KOHTPOJTIO 3a 0becriedeHreM 6e30macHo-
CTU IIOJIETOB ¥ PerMOHAIbHBIMM MEXX/YHAPOLHBIMM
OpraHyM3aLMAMM 110 PACC/IeOBAHNIO aBUAIIVIOHHBIX
npouciiectBuit. Kak crmefyeT s Me>XHyHapOLHBIX
crangaptoB MIKAO, copepkamuxca B IIpumoxe-
Hum 13 K Yukarckoi KOHBEHLIMM, I MHCTPYKTUB-
Horo Matepuana VIKAO, kacarwlerocsa ux npume-
HeHMs, JO/DKHA OBbITh 0OeclieyeHa He3aBUCUMOCTD
OpPTaHOB 110 PacC/IeOBAHNIO AaBUALIOHHBIX IIPOYIC-
IIECTBUI OT KaKUX-TNOO APYIUX aBUALMOHHBIX Op-
TaHOB ¥ OPraHM3ALNIT, OCYIIeCTB/IAONMINX, B 4aCT-
HOCTH, KOHTPOJIb 32 obecredeHneM 6e30macHOCTI
nonetos*. [Togo6Has HE3aBUCUMOCTh He0OXOMIMa
Il COXpaHeHNUs 0O'beKTUBHOCTY U OecIpyucTpacrt-
HOCTM CaMOTO pacCleflOBaHMs aBUAL[IOHHOTO
HPONUCIIECTBNS, [TOCKOJIbKY B C/Ty4YasX, KOIJa ero
pe3y/IbTaThl CBUIETENIbCTBYIOT, HAIpyUMep, O He-
Jl04eTax B BBIIOTHEHMY (YHKIWII [0 KOHTPOIIIO
3a obecredeHyeM 0€30IIACHOCTM IIOJIETOB, Opra-
HM3ALs, OCYILIeCTB/IAIIAst JaHHble QYHKINY, He
IO/DKHA MMETh BO3MOYKHOCTb HETaTMBHO BIUSTD
Ha pacciefoBaTeneil. B 3Toil CBA3K peruoHalbHbIE
MEeXIYHapOJIHbIe OPTaHM3ALVH 110 PACC/IEJOBAHMIO
aBMALMOHHBIX IIPOUCIIECTBUII CO3MJAI0TCS OTHE/b-
HO OT PeruMOHa/NbHBIX MEXIYHAPOIHBIX OpraHm3a-
LI TI0 KOHTPOJIIO 32 obecredeHneM 6e30macHOCTI
nonetoB®. ENMHCTBEHHBIM MCKTIOYEHNMEM U3 yKa-
3aHHOJ IIPAKTUKY Ha CETONHALIHUI [EeHb ABJIAET-
cs Coser no aBumanunu (Bmecte ¢ MAK), koTopblit
OIHOBPEMEHHO BBINONHAET (YHKIMM KOHTPONS
3a obecrieyeHneM 6e30MacHOCTY MONETOB (HAIIpu-
Mep, cepTuduKanusa TUIOBBIX KOHCTPYKLMII BO3-
LYIIHBIX CYZIOB) M PAcClIefOBAaHMs aBMAIVIOHHBIX

IPONCIIECTBNI, YTO BIIOTHE OOBEKTUBHO IIOf-
BepraeTcst KpUTIKe CO CTOPOHBI CIELMATICTOB IO
MEeXIYHapOZHOMY BO3iylHOMY InpaBy [Ratajczyk
2015:114].

IV. Opeanvl (uncmumymut) no koHmpornto 3a obe-
cneueHuem 0e30NACHOCU NOJEMO8 MeHOYHAPOO-
HbILX OP2OHU3AUUTE Pe2UOHATIbHOU IKOHOMUUECKOT
UHmMezpaAYUYU ¢ HAOHAUUOHATLHBIMU NOTTHOMOYUIMU

Hapsny ¢ pasButuem pernoHanbHOro COTPYAHM-
4yecTBa [0 KOHTPOJIIO 32 obecredeHreM 6e30IacHo-
CTU TIOJIETOB M PACCTIeOBAHNIO AaBMAIIMOHHBIX TIPO-
UCIIECTBUIT 34 CYET CO3/IaHUA CAMOCTOATENbHBIX
PEeTMOHAIbHBIX MEXAYHAPONHBIX OpraHM3auuii ¢
Y3KOCIEaIN3MPOBAHHOM IIPEMETHON KOMIIe-
TEHIell, CETOIHSA HEeKOTOpble TOCY/iapCcTBa B paM-
Kax 0osee IIMPOKOTO Mpoljecca SKOHOMUYECKON
MHTETPALMM CO3[AI0T COOTBETCTBYIOLVE OpPTaHbI
(MHCTUTYTBI) MeX/YHAPOIHBIX OPTaHMU3ALVIL Pern-
OHAJIbHOJI 9KOHOMMYECKOi MHTerpaumu®. B wact-
HOCTY, TIOZOOHbIe OpraHbl (MHCTUTYTHI) CO3IAHBI B
Adpuxe n Espore:

a)  ATreHTCTBO I10 KOHTPOJIO 32 0becrieyeHreM
6€30I1aCHOCTI I1I0/IETOB U aBUALIMIOHHOM 6€3011acCHO-
ctu (KACCOA), siBsttonieecst THCTUTYTOM BocTtou-
HoadpukaHckoro coobuectsa (BAC)Y;

6)  AreHTCTBO I10 KOHTPOJIO 32 00ecreyeHreM
6esomacHocTy monetoB B llentpanpHoit Adpuke
(ACCA), sBnsmomieecs CHelMani3ypOBaHHbIM VH-
CTUTYTOM DKOHOMMYECKOTO ¥ BaJIOTHOTO COO00IIIe-
crBa Llenrtpanproit Appuku (CEMAC)*;

B) PermonanbHOe yIpaBieHMe 1O KOHTPOJIIO
3a obecredyenyeM 6€30IaCHOCTU IIOJIETOB U aBU-
ALIMIOHHOI 0€30I1acHOCTH TPaXIAHCKOM aBUALUU
(YPCAK), siBrstronieecst nogpaspeneHyeM 3amagHo-
adpMKaHCKOTO SKOHOMMYECKOTO U BAIIOTHOTO CO-
103a (3A9BC)%;

“ TMpunoxeHre 13 K KOHBEHLUUM O MeXAyHapOLHOWN rpaXAaHCKol aBuauun «PaccnefoBaHve aBMaLMOHHBIX MpoucLue-
CTBUA U MHUMAeHToB». MyHKTbl 3.2 1 5.4. [octyn: http://www.caakz.com/wp-content/uploads/2020/03/prilozhenie-13.-
rassledovanie-aviaczionnyh-proisshestvij-i-inczidentov.pdf (nata o6pawerus: 18.09.2021). Cm. Takxe: ICAO: Manual of
Aircraft Accident and Incident Investigation. Part 1. 2015. URL: https://skybrary.aero/sites/default/files/bookshelf/3282.pdf
(accessed 18.09.2021); IKAO: PyKoBOACTBO MO pPernoHanbHOM OpraHv3aLymn no pacciefoBaHNio aBraLVIOHHbIX NMpoucLe-
cTBUI U nHUMAeHToB. 2011. C. 3- 5. locTyn: http://aerohelp.ru/sysfiles/374_361.pdf (nata obpaiieHus: 18.09.2021).

4 Bonee nogpo6bHO No Bonpocy obecrneyeHrs He3aBUCMMOCTY OPraHOB MO Pacc/iefOBaHMNI0 aBUALMOHHbIX MPOVCLLIECTBN
cm.: [Challinor 2017:43-70].

4 Tlo 06LwMM BONpocaMm, KacalLMMCA PErMOHaNbHbIX MHTErpaLMOHHbIX 06 beArHeHI CM., Hanpymep: [obanr3auma n nH-
TerpaymnoHHble npouecchl... 2016:56-60].

47 A66pesmaTtypa «KACCOA» ocHOBaHa Ha HaMIMEHOBaHMM JaHHOTO OpraHa Ha aHrnmnckom asbike — Civil Aviation Safety and
Security Oversight Agency (CASSOA).

“ A66pesunatypa «ACCA» OCHOBaHa Ha HaVMEHOBAaHUM AAHHOTO OpraHa Ha GppaHLy3ckom fA3bike — Agence de Supervision
de la Securite Aerienne en Afrique Centrale (ASSA-AC), a abbpesuaTtypa CEMAC - Ha HauMEHOBaHMK COOOLLIECTBa TaKXKe Ha
dpaHuy3ckom asbike - Communaute Economique et Monetaire de I'Afrique Centrale (CEMAC).

49 A66pesmatypa «YPCAK» OCHOBaHa Ha HavIMeHOBaHWW JAHHOTO opraHa Ha ¢paHLy3ckom ssbike — Unite Regionale de
Supervision de la Securite et de la Surete de I'Aviation Civile (URSAC).
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r) AreHTcrBO 1O 6€30IIaCHOCTM I10/1eTOB EB-
pomneiickoro Comwsa (EACA), saBsiomeecsi areHr-
crBoMm EC™.

HecmoTpsa Ha pasmuyms BblLIeNepeYNCIeHHbIX
OpraHoB (MHCTUTYTOB), CBSI3AaHHBIE TIPEXE BCETO C
OCOOEHHOCTAMM PEerMOHA/IBHBIX MHTEIPALMOHHBIX
06beIHEHNIT, K KOTOPBIM OHM OTHOCATCS, [/ BCeX
HIIX, TeM He MeHee, XapaKTepHBI C/IefyIolLe obme
IIPU3HAKI:

- OTCYTCTBME COOCTBEHHOI MeX/YHAPOIHOI
IPaBOCYOBEKTHOCTM M, COOTBETCTBEHHO, CTaTyca
CaMOCTOAITE/IHON ~ MEXIYHApOJHOI — MEXIIpaBI-
TeIbCTBEHHOI OpraHu3amy 1 QyHKIVIOHMPOBaHMe
B Ka4eCTBe COCTABHOI'O 97IEMEHTa BHY TPMOPraHu3a-
LJIOHHOTO MEXaHM3Ma MEX/YHaPOLHBIX OpraHu3a-
LIMJ1 PETYIOHA/IbHO 9KOHOMMYECKOI MHTETPALINM;

—  TIPAaBOBOIl OCHOBOII CO3JaHUA U [€ATENb-
HOCTM JQHHBIX OPTaHOB (MHCTUTYTOB) BBICTYIAIOT
pelenne COOTBETCTBYIOIIEN MEXYHAPOMHON Op-
TaHM3aLMM PETMOHAIBHON SKOHOMMUYECKON MHTe-
rpanyy 1160 IPOTOKOT K JOTOBOPY 00 YUpeKAeHUM
3TOII PEIMOHAIbHOI MEXXIYHAPOLHOI OpraHn3anun
5KOHOMMYECKOJI VIHTerpanyu (B CIydae CO3[jaHNA
KACCOA)*

- MEXJyHapOJHbIe OPTaHM3ALMI PETMOHAIb-
HOJl S5KOHOMMYECKOJ MHTETpaly, BKIKOYaIole B
ce0s1 yKa3aHHble OpraHbl (MHCTUTYTBI), HaJle/IeHbI
IPaBOM IPVMHMMATD pellIeHN, AB/AIecs 00s3a-
TENbHBIMU [JIs1 IX TOCYAPCTB-YIEHOB, B TOM YMCTIe
II0 BOIIpOcaM obecrieyeHns 6e30macHOCTI TIOETOB.

Takum o6pasoM, Kak BUJHO U3 IpefCTaBIeH-
HOIl HaMU CHUCTeMaTu3alyy GopM perroHanTbHOTO
COTpPYAHMYECTBA IO ObecredeHNIo 6e30MacHOCTI
IOJIETOB U PAcCIeOBAaHMIO aBMALIOHHBIX MPOVC-
IIeCTBMIL, OHY Pa3HOPOJHBI C TOUKY 3PEHNS UX 0pU-
IVIYeCKOIT IIPUPOABI M TIOCTABICHHBIX Ilepef] HUMM
neneit u 3agad. Ha coBpeMeHHOM 3Tane yKa3aHHOe
COTPYHUYECTBO OCYIECTB/IACTCA TOCYAApCTBAMM
B paMKaX MHOTOCTOPOHHMX MEXIYHAapOIHbBIX JO-
rOBOpOB 0e3 COo3[jaHys Kakux-Mubo MeXIyHapop-
HBIX OPTaHOB: C VICIIOIb30BAHVEM IHCTUTYIMOHHBIX
MEeXaHU3MOB — DEIMOHAJIBHBIX MeXIYHAPOIHBIX
MEXIIPaBUTE/TIbCTBEHHBIX OpraHM3aLNil, a TaKKe
IOCPEACTBOM Y4acT!A B Pa3/TNMYHBIX PEIVMOHAIbHBIX
nporpamMMmax (IIpOeKTax), peann3yeMbIX IOf, STUJ0M
MKAO wmnmm ppyrux MeXIYHApORHBIX OpraHu3a-
IMIi, KOTOpbIe YCIOBHO MOXXHO Ha3BaTh «4aCTUYHO
MHCTUTYLVOHHBIMI» WM «KBa3UMHCTUTYIVIOHHBI-
MI» (pOpMaMy PernoHaIBHOTO COTPyJHMYECTBA. B
3TOII CBSA3YM HENb3s MPU3HATh 0OOCHOBAHHBIM NC-
HO/b30BaHNMe B paboTax HEKOTOPBIX IOPUCTOB U B
noxymeHTax VIKAO Takmx popoBBbIX IMOHATHIL, KaK
«peryoHa/IbHast OPraHN3aLA 110 KOHTPOIIO 3a 00e-
cIiedeH1eM 6e30IacHOCTI TIOIETOBY» VTN JaXKe «pe-
TMOHA/IBHBINL OpraH B oOnactu obecrieyeHus 6es-
OIACHOCTY TIO/IETOBY, A7 0003HaueHNst BceX Gopm
PEerMOHaIbHOTO COTPYHMYECTBA™.

C y4eToM M3/IOKEHHBIX 3aMEYaHMiI B paMKax
MEeX/YHapOJHOTO BO3JYLIHOTO IIpaBa KOHEYHO
BOXHO PasrpaHMuMBATh OOllee IMOHATHE «PEeruo-

%0 A66peBmnatypa «<EACA» ocHOBaHa Ha HaVIMeHOBaHUV JaHHOTO areHTCTBa Ha aHMMMIMCKOM A3blke — European Union Aviation
Safety Agency (EASA). Moapo6Hee o HOBbIX 3N1eMeHTax, XapakTepu3yoLmx npasosoii ctatyc EACA, cm.: [Uva 2018:411-429].
31 MNpaBoBol ocHoBON co3faHuA 1 ¢yHKUMoHpoBaHuA KACCOA asnatotca [loroBop 06 yupexaeHnn BoctouHoadpprikaH-
cKoro coobuiectsa oT 30 HOAGPA 1999 rofa v MpoToKon 06 yupexxaeHnn AreHTCTBa Mo KOHTPOJIO 3a obecneyeHnem 6esonac-
HOCTW NONETOB M aBMaLMOHHON 6e30nacHOCTM BocTouHoadprkaHckoro coobuiectsa ot 18 anpensa 2007 roaa K ykazaHHOMY
porosopy. [paBoBol 0OCHOBOW co3faHnAa 1 ¢pyHKUMoHMpoBaHua ACCA asnaioTca [JononHUTeNbHbIN akT KoHpepeHLun rnas
rocypaapcts ot 25 anpensa 2007 ropa u OCHOBHOW pernameHT AreHTCTBa MO KOHTPOJIIO 3a obecneyeHmnem 6e30nacHoOCT Mo-
netoB B LieHTpanbHoi Adpuike, npuHaTbIi CoBeTom MuHUcTpoB CEMAC 18 pekabpa 2019 ropa. Camo CEMAC ¢yHKUMOHMpYeT
Ha OCHOBaHWUV HOBOWI peaakumn [loroBopa 06 DKOHOMUYECKOM 1 BanioTHOM cooblyectse LieHTpanbHoli Appuke (CEMAC) ot
30 aHBapa 2009 ropa. NpaBoBo ocHOBOW co3panua 1 GyHKUMoHuposaHua YPCAK asnaetca pelweHune Komnccnm 3A3BC

0 CO3[aHNN, OPraHN3aLMOHHON CTPYKTYpe 1 GYHKLMOHMPOBaHMM PermoHanbHOro ynpasnieHnsa no KOHTPOSO 3a obecreye-
Hem 6e30MacHOCTY MOMETOB U aBMaLMIOHHON 6e30MacHOCTU B rpaxaaHcko aBraummn (YPCAK) oT 9 ceHTAbpa 2019 ropa, a
cam 3A3BC ocHOBaH Ha HOBOW pefakummn [loroBopa o 3anagHoadpriKaHCKOM SKOHOMMYECKOM 1 BanloTHOM coto3e (3ASBC)
ot 29 aHBapA 2003 roga. MpasoBolt ocHoBoM ¢yHKLMOHMpoBaHMA EACA B HacToALlee Bpema aBnaetcA PernameHT (EC) EBpo-
nerickoro MapnamexTa 1 Coeta N2 2018/1139 oT 4 niona 2018 roga 06 061X Npasuiax B chepe rpakAaHCKoM aBrnaLmn n
yupexaeHun AreHTcTBa no 6esonacHocTy nonetos EBponeiickoro cotosa.

52 Kak y»Ke OTMeuanochb BbllUE, TEPMVH «PervioHasbHbI opraH B 061acT obecneyeHns 6e30MacHOCTY NONETOB» MCMOJb-
3yeTcs, Hanpumep, B MoHorpadum M. Patarnuuka ([Ratajczyk 2015:73-74]). Mexxgy TeM TePMUH «MeXAyHapOAHbIN opraH» B
MeX[yHapOAHO-MPaBOBOW NIUTepaType YNoTpebnaeTca, Koraa peyb NAET O TPEX Pa3/INYHbIX MHCTUTYTaX MeXayHapOAHOro
npaBa, C MOMOLLbIO KOTOPbIX OCYLLIECTBAAETCA MEXIOCYAapCTBEHHOE COTPYAHMNYECTBO: (1) MexayHapoaHble KoHpepeHLuY;
(2) mexxgyHapoaHble opraHM3aLmm 1 (3) MexzayHapoaHble KoMUccMmn 1 KomuteTbl (cm.: [LUnbaesa 1986:17]). Takum obpasom,
MOHATNE «MeXKAYHAPOAHbIN OpraH», BPAL I MOXET OXBaTUTb BCe CYLLECTBYIOLLME HA CEFOAHALLHMI feHb GOPMbI permoHasnb-
HOro coTpyAHuuecTBa B cdpepe obecrneyeHmnsa 6e30MacHOCTY NONETOB M PacC/ieA0BaHUA aBUALMOHHbIX MPOUCLLECTBUIA. Takxe
6b1110 Obl HENPaBWIIbHLIM MPUMEHEHME K AaHHbIM $OpPMaM permoHasibHOro COTPYAHNYECTBa TEPMIHA <MEXAYHaPOAHbBIE Y-
peXxxaeHvsA», BCTpeyaloLeroca B obLein mexxayHapoAHO-NpaBoBoN nutepaType (cm., Hanpumep: [BenbamuHos 2015:372]).
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Ha/JIbHOE COTPYLHMYECTBO B cdepe obecreyeHms
0€30I1aCHOCTY TIOJIETOB U PAcCIefOBAaHMA aBYALU-
OHHBIX [IPONCIIECTBNUIT» VI TOAYMHEHHBIE eMy [TOHs-
TUA «PerMOHANIbHAA MEXAYHAPOIHAA aBUALVIOHHAA
OpraHM3aLVisl», «PETMOHANbHAS MeXIYHAPOLHAS
opraHmsanys o KOHTPOJIIo 3a obecriedeHneM Oes-
OIACHOCTY TIOJIETOB», «PETMOHATbHAS MEXIyHa-
pOIHasA OpraHyusanyA IO PacCIefOBaHUIO aBYAIU-
OHHBIX TIPOUCIIECTBUI» U «OPTaH 110 KOHTPOJIIO 3a
obecreyeHreM 0€30IaCHOCTU IOTIETOB MEX[IyHa-
POJHOII OpraHM3alUy PETMOHAIBHON SKOHOMUYe-
CKOVI MHTETpalMI», OPEfeNNB UX CIeYIOLM 00-
pasom.

Pezuonanvtoe compyonuuecmso 6 cgepe obe-
cheueHus 6e30NAcHOCU NOIEMO06 U PACCIe008AHUS
ABUAUUOHHDIX NPOUCUECMBULE — COTPYLHUYECTBO
TOCYHapCTB KAaKOTO-MOO PEryvoHa, OCYIeCTBIIAe-
MOe B MHCTUTYLMOHHON MU JOTOBOPHON (opmax
b0 B paMKax perrOHajIbHBIX HPOrpaMM (IpoeK-
t0B) 1oy aruzpoit IKAO u apyrux MexxayHapOomHbIX
OpraHM3aLVil ¥ VMMellee IeIblo MOAAep>KaHNe 1
HOBBILIEHNE YPOBHS 0€30IIaCHOCTY MO/IETOB 1 06e-
CIIeYeHe Pacc/iefloBaHMsA aBUAIVIOHHBIX IIPOMCIIe-
CTBUIT ¥ VIHIIV/IEHTOB B TPaKJAHCKOM aBMaLlMM Ha
TepPUTOPYM HAHHBIX TOCYAAPCTB.

B cBOI0 ouepenp pecuoHanvHAs MeHOYHAPOOHAS
ABUAUUOHHAS OpeAHU3AUUA — 3TO OODBEAMHEHUe
TOCYHapCTB KAaKOTO-MOO PEryoHa, CO3[aHHOEe Ha
OCHOBE MEX/[YHAapOJJHOTO JOTOBOpPA B LE/IAX KOOP-
AVHALMY U IJIAHMPOBAHUA JEVICTBUI TOCYHApCTB-
YIEHOB IO PA3IMYHBIM BOIPOCAM JIeATETbHOCTI
TPaK/JAHCKOJ aBMALIM ¥ BO3JYLIHOTO TPAHCIIOPTA
JJAHHOTO peruoHa (BK/I0Yast, B TOM YMCIIe, BOIPOCHI
obecrieyeHns 6€30IIaCHOCTU IIONETOB); MMEIOLIee
CUCTEMY IOCTOSHHO AEJICTBYIOIINX OPIaHOB; 00/Ia-
flatoliee MeK[yHapOJHOI NPaBOCYyObeKTHOCTBIO 1
YYpEX/IeHHOe B COOTBETCTBUM C MEX[YHAPOJHBIM
IPaBOM.

PezuoHanvHas mex0yHAPOOHAT 0PeaHU3AUUS 1O
KOHmpono 3a obecneuenuem 0e30nACHOCMU Nosie-
Moe — 3TO 0OBefUHEeHNe TOCYAAPCTB KaKoro-1mbo
pernoHa, CO3jlaHHOE Ha OCHOBE MEX[YHapOJHOTO
JIOTOBOpaA CIIEIMA/IbHO J/IS BBIIOJIHEHMA 3ajad 110
HOJIepXKaHNIO U KOHTPOJII0 YPOBHA OOecIedeHs
0€30I1aCHOCT! IIOIETOB B TPaKJAHCKON aBMALUM
Ha TePPUTOPUN TOCYHAPCTB-4ICHOB, NMeolee CU-
CTeMy IIOCTOAHHO [eJCTBYIOLIMX OpraHOB, OOna-
flatoliee MEK[yHapOJHOI NPaBOCyObeKTHOCTDIO 1
YYpEX/IeHHOe B COOTBETCTBUM C MEK[YHAPOJHBIM
IPaBOM.

PezuioHanvHas mex0yHApOOHAT 0PeaHUIAUUS 1O
Paccned0sanuo asUALUOHHbIX NPOUCULECBULL — ITO
oObenyHeHNe TOCYHApCTB KaKOro-mmbo pernoxa,

56

CO3JlaHHOE Ha OCHOBE MEXJYHapOJHOTO JJOTOBOpa
CIIeIMajIbHO I BBIIOJHEHMA 3a/lad 110 Pacciefo-
BAaHMIO WM 00eCIIeYeHNI0 PacCIeloBaHys aByal-
OHHBIX IPOVCLIECTBUIT ¥ MHINMIEHTOB B IPaK/jaH-
CKOJI aBMaLlMM Ha TePPUTOPUU TOCYAAPCTB-YICHOB,
MIMerolLee CHCTeMY MOCTOSHHO JIeMICTBYIOLINX Opra-
HOB, 00/ajjaoliee MeXIYHAPOJHOI MPaBOCyObeK-
THOCTBIO ¥ YYPEXKIEHHOE B COOTBETCTBIY C MEXK/Y-
HapOJIHbIM IIPaBOM.

Opean no konmponio 3a obecneueHuem besonac-
HOCMU N07IEMo6 Mex0yHAPOOHOTi OpeaHUu3auuu pe-
2UOHATIbHOLL IKOHOMUHUECKOTi UHMezPAUUY — OpTraH,
He 00/mafaloluii MeXXIYHapOJHO HpPaBOCyObeK-
THOCTBIO M ABJIAIOIINIICA COCTABHOI YaCThI0 BHY-
TPMOPraHM3ALIOHHOTO MeXaHM3Ma MEXYHapof-
HOJl OpraHM3aluy PErvOHaIbHON 3KOHOMUYECKON
VIHTETpalyy, Hafie/IeHHBII OJTHOMOYMAMY 110 KOH-
Tporio 3a obecriedeHneM 6e30IacCHOCTH IIOJIETOB B
TPaK[JAHCKOJT aBUALVIN HA TEPPUTOPUY TOCYAAPCTB-
YIEHOB [AHHOJ PErMOHANIbHON MEXIYHapOLHON
OpraHU3aLVN.

BblmensnoxeHHble  ONpefe/ieHNs  Pas3INIHbIX
bopM permoHanbHOrO COTpyAHMYECTBa B cdepe
obecriedeHns: 6€30MaCHOCTI MOETOB U PACCiIefo-
BaHIA aBUAL[VIOHHBIX IIPOMCIIECTBIII COflep>KaT Oc-
HOBHBbIE 3/IEMEHTbI, COCTAB/IAONINE UX CYUHOCTD 1
pacKpbIBaloIIie OPUANIECKYI0 MPUPOAY KaXK[oi
u3 HuX. JJaHHbIe OIpefeNieHNs UMEIOT KaK Hay4Hoe,
TaK 1 IPAaKTUIeCKOe 3HAYeHIe, C OfJHOIl CTOPOHBI,
HO3BOJIAA ©0/Iee YeTKO CUCTEeMAaTU3UPOBaTh MHOTO-
obpasie TEPMMHOB B cdepe PErnoHaNIbHOIO CO-
TPYAHUYECTBA, JCIOIb3yeMbIX B JOKTPUHAIBHBIX
VICTOYHVMKAX 110 MEXJAYHAPOZHOMY BO3IYIIHOMY
npaBy 1 gokymeHTax VIKAQ, a c apyroit cTopoHsl,
IpefiOCTaB/IAA BO3MOXHOCTb TOCyAapcTBaM (Ipe-
KJIe BCETO, B JIMIIe UX BETOMCTB IPaK/JAHCKOI aBH-
aumy) OpUANYecK OOOCHOBAHHO BBICTPAMBATDh
CBOY OTHOIIEHMA C PA3TNYHBIMU PETMOHATbHBIMM
OpraHaMy, OpraHM3ALVAMM JM MeXaHU3MaMM II0
obecriedeHnI0 6€30IIaCHOCTY TO/IETOB 1 PacCiIefo-
BAaHWIO aBUAIVIOHHBIX TIPOMCIIECTBIL.

3. IIpo6meMbI KOMIIETEHIIMM PeTMOHATBHBIX
MeXYHapOJTHBIX OpTraHM3anuii B chepe
obecneyeHus 6€30MACHOCTY IOIETOB U
paccienoBaHsA aBUALVIOHHBIX NPOVCIIECTBHI

B MoHoOrpadmu, mOCBAILIEHHOI TIPaBOBOMY Me-
XaHM3MY [eATEIbHOCTM MEXIYHAapOJHBIX aBMa-
LMOHHBIX opranusauuii, B.Jl. bopnyHoB oTmeuaer,
YTO J/ISl OCYIeCTBICHUA CBOMX (YHKIMII KaKaas
peruoHanbHas aBMAlMOHHAsA OpPTraHM3ALMA Halle-
NseTCA KOHKPeTHhIMM IonHoMounamu. Vx copep-
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KaHue ompefensaeTcss 00A3aHHOCTbIO OPraHM3aLNN
HaJlIeXaIM 00pa3oM BBIIOTHATH CBOU QYHKIN
VI TIPAaBOM peIlaTh IIPU CaMOM aKTVBHOM COTPY/HU-
4ecTBe CO CBOMMIU YIEHAMU BOIIPOCHI, OTHECEHHbIE
K MX KoMreTeHmu. [IpaBo 1 0643aHHOCTD COCTaB-
JIAIOT CYThb IIOTHOMOYMII KaXX[Oil PErvMOHajIbHOM
aBUAIIVIOHHOV OPTaHM3alNM, @ B COBOKYITHOCTY OHM
00pa3yloT KOMIIETEHIMIO STUX MeXIYHapPOIHBIX
opraumsaruit [bopryHos 1989:144].

B 3aBucumocTu OoT MX 06beMa MOTHOMOYUA B
067acTyt KOHTPOJIA 3a obecredeHeM 6e30MacHOCTI
IOJIETOB, KOTOPBIMMU TOCYAApCTBA HAJENAIT CBOM
pernoHaIbHble MeXIYHApOJHbIE OpPraHM3aLUM, B
MeXIyHapOgHO-IIpaBoBoit  HokTpuHe [Ratajczyk
2015:176-178; Schlumberger, Vijayakumar 2014:31-
34], B uccnepoBanusx u gokymenrax VIKAO* nox-
Pa3feNnsA0TCs Ha TPY TPYIIBL (YPOBHS).

KoHcynbraTuBHble NOMTHOMOUMA (IOTHOMOYMA
IIEPBOTO YPOBHSI), BK/IIOYAIOLIVE:

a) KOHCY/IBTMPOBaHUE  TOCYAAPCTB-YICHOB
py pa3paboTKe MX HOPMATUMBHO-IIPABOBBIX aKTOB
II0 BOIIPOCaM 0e30I1aCHOCTY HOJIEeTOB;

0) oOkasaHue HOMOILYM TOCYHAPCTBAM-YIeHAM
B OTIpefie/IeHNI PA3/INYNIl MeXXTY VX HaIlYIOHA/IbHBI-
MM IPaBMUIAMU 1 IPAKTUKOI B cepe 6e30macHOCTI
THOJIETOB ¥ COOTBETCTBYIOIIVIMI MEX/IyHaPOLHbIMI
cranpaptamu VIKAO;

B) KOHCY/IBTMPOBaHME  TOCYAAPCTB-YICHOB
py pa3paboTKe MHCTPYKTUBHOTO MaTepyana u py-
KOBOJICTB II0 BOIIpOcaM obecrieyeHns: 6e30I1acHo-
CTH TIO/IETOB;

r) 00Uyl KOOPAMHALMIO [IeATeTbHOCTI VH-
CIIEKTOPOB ¥ 9KCIIEPTOB 110 KOHTPOJTIO 3a obecrede-
HMeM 0e30IIacHOCTY II0JIETOB;

) TIpefoCTaBleHMe SKCIEPTHBIX KOHCY/IbTa-
NI 110 TI0OBIM BOIIPOCAM, KAaCAIOIIMMC KOHTPOJIA
3a obecrieyeHneM 6€30MacHOCTI MIOJIETOB ¥ yIIPaB-
JIeHN A 6€30MacHOCTBIO [TOIETOB;

OneparyBHO-TeXHIYECKUe IIOTHOMOYNsA (II07I-
HOMOUYYL BTOPOTO YPOBH:A), BK/IIOYAOLIME B JOTIOJ-
HEeHIe K IOTHOMOYMAM IIepBOrO YPOBHA:

a) pa3paboTKy B IIOTHOM OOBeMe IPOEKTOB
HOPMaTVMBHO-IIPABOBBIX aKTOB II0 BOIIpocaM 6e30-
IACHOCTH IIOJIETOB C IIE/IbIO0 MX IIOCIEAYIOLIEro Ipu-
HATYA TOCYAApCTBAMM-WICHAMV Ha HAIlMOHA/IBHOM
YpOBHe;

0) peamM3ario IPOrpaMM OOy4YeHMs 1 TTOBBI-
IeHNA KBaMUQUKALNI NHCIEKTOPOB 1 9KCIEPTOB
II0 KOHTPOJIIO 3a obecreyeHneM 6e30IMacHOCTI II0-
JIeTOB;

B) IIpOBEJEHNME MHCIEKIVWII M TeXHMYeCKMX
pacciefoBaHmil B LeJIAX IPYHATUA TOCYapCTBAMU-
YIeHaMU PeLIeHNI] O BbIjaue, IPOMIEHNN EVICTBUA
¥l aHHY/IVPOBAaHNY CepTU(UKATOB, TMIIEH3NIT U pas-
peleHnit B 06/1acTy IPKAAHCKOI aBUALN;

I) IIpOBeeHNe COBMECTHO C IOCY[apCTBaMIU-
4IeHaMJ HaJI30PHBIX MEPOIPUATHI B L[e/IAX BbIAB-
JIEHMSI HEeJOCTAaTKOB B 0oOmacTy obecredenns 6es-
OITACHOCTM TIO/IETOB, @ TAK)Ke IPEfOCTaB/IeHNEe UM
peKOMeHJALMIT 110 YCTPAaHEHWIO JaHHBIX HEJOCTaT-
KOB;

) TIpOBeleHNe MepOIpUATHIl, HaIpaBIeH-
HBIX Ha BBIIOJIHEHME TOCYAAPCTBAMM-WICHAMIU WX
006513aHHOCTE! 10 YIPaB/IeHNI0 6€30I1aCHOCTBHIO 0-
7eToB (HampyuMep, CO3fjaHNe CUCTeMBbI cbopa u 006-
PabOTKM JaHHBIX O 6€30IaCHOCTY MOJIETOB, AaHAJIN3
9TUX JAHHBIX, paspaboTKa CTpaTernit 0OHapy>KeHNsI
OIIACHOCTEl M MMHMMM3AIMM PUCKOB B OOIacTM
6€30IaCHOCTY TI0JIETOB 1 T. 11.);

CepTudnKalIOHHbIe U PETyIMpYIOLIIe MOTHO-
Moyl (IIO/THOMOYMSI TPEThETO YPOBHS), BK/IIOYAI0-
111 B IOTOJTHEHMe K OJTHOMOYNAM TIePBOTO YPOB-
HS ¥ BTOPOTO YPOBHS:

a)  BbIHAYy, IPOJIEHNE IEVICTBIUA Y aHHYIMPO-
BaHUe CepTU(UKATOB, TNIEH3WII ¥ paspelieHnii B
00671acTy TpaXK/JaHCKOI aBMALINYL;

6) pa3paboTKy U IPMHATIE HOPMATUBHO-TIpa-
BOBBIX aKTOB I10 BOIIPOCaM 6€30IIacCHOCTH IOJIETOB.

[TormHOMOUMA, KOTOPBIMM HAJIe/IAITCA PETHO-
Ha/IbHble MEX/[yHapOJjHble OpraHM3alluM IO pac-
C/Ie[IOBAHNIO aBMAIVIOHHBIX IMPOMCIIECTBUI, TAKXe
HOJPase/AI0TCA Ha TPYU IPYIIbI (YPOBHA):

- KOHCYJIbTaTUBHBIE IOJTHOMOYNA (IIOTHOMO-
4y IEPBOTO YPOBH:), BK/IIOYAIOIINE IPefOCTaBIe-
HJie SKCIIEPTHBIX KOHCY/IBTALNII 110 IF0OBIM BOIIPO-
caM, KacalolVMCS PaccIefjoBaHNUA aBUAIMOHHBIX
IPONCIIECTBUIT U MHIVIEHTOB;

- IOJIHOMOYMA BTOPOTO YPOBHSA, BKJIIOYAI0-
111 B IOTOJTHEeHMe K OJTHOMOYNAM IIePBOTrO YPOB-
HS peaM3alyio IporpaMM 00y 4eHs U OBbIIIeHA
KBa/IMPUKALN pacciefioBaTesell 1 SKCIePTOB, y4a-
CTBYIOIINX B PAcCIeIOBaHNUAX aBMALOHHBIX IIPO-

53 ]CAO: Report on the ICAO Evaluation of Regional Safety Oversight Organizations. November 2017. P. 5. URL: http://
coscapsouthasia.org/wp-content/uploads/2017/12/ICAO_RSOQO_Evaluation_Final_V01_Nov-2017.pdf (accessed 18.09.2021);
NKAO: Pabounin pokymeHT 40-11 ceccum Accambnen MKAO «mobanbHasa cuctema KOHTPonsA 3a obecrneyeHrem 6e3onacHocTy
nonetos (GASOS)». 01.08.2019. Joctyn: https://www.icao.int/Meetings/a40/Documents/WP/wp_013_ru.pdf (nata obpatue-

HuA: 18.09.2021).
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VICIIECTBMUIL U VHIIMJICHTOB, @ TAK)Ke IIPOBEJIeHIe Ya-
CTU pacCefoOBaHNIl aBUALMOHHBIX IIPOUCIIECTBIUI
U MTHIVJIEHTOB B cooTBeTCTBUM C [Ipnnoxennem 13
(«PaccnepoBaHne aBMALMOHHBIX IIPOMCIIECTBUIL U
MHI/IEHTOB») K UMKarcKoi KOHBEHII;

- TIOMHOMOYMA TPEThEro YPOBHA, BKIIIO-
Yaolye B JONOJHEHNEe K IOTHOMOYMAM IIepPBOTO
YPOBHA U BTOPOTO YPOBHA: IIPOBEfieHME IIOTTHOTO
pacciefioBaHyA aBMALVIOHHBIX IIPOMCIIECTBUIl 1
VHIUJIEHTOB B cooTBeTCTBMM C [Ipnnoxxennem 13
UMKarckoil KOHBEHIIMY ¥ IPEOCTaB/IeHNIe OKOHYA-
TEJIbHOTO OTYeTa O PAcCIefOBaHUM, BKIIOYAA TOf-
TOTOBKY COOTBETCTBYOLIMX PeKOMEHAALNI 1o 06e-
CIIeYeHI0 6e30IIaCHOCTI TIO/IETOB.

KpoMe Tpex BblllenepedncieHHBIX YpPOBHeI
HOJTHOMOYMII, OCYIIECTB/IAEMBIX PErMOHa/IbHBIMIU
MEX/YHAPOIHBIMM OPTaHM3AUVAMY 10 KOHTPOJIIO
3a obecreyeHyeM 0€30MaCHOCTY TIOIETOB ¥ paccie-
JIOBaHMeM aBUAIVIOHHBIX IPOMCIIECTBIII MO0 opra-
HaMJ1 [I0 KOHTPOJIIO 32 06ecriedeHieM 6e30I1acHOCTI
T0/IETOB MEXIYHAPOJHON OPraHM3aLIM PEIMOHAIb-
HOJI S5KOHOMMYECKON MHTErPALVN, BOSMOXKHBI CITy-
4ay, KOIla FOCYapCTBa MOTHOCTBIO TUKBUAMPYIOT
CBOV HAal[VIOHA/IbHbIE OPTaHbl YIIPAB/ICHN I'PaXKIaH-
CKOI1 aBMaLiell U IepefaroT BCe UX IOJTHOMOYNA, B
TOM 4YMC/le IIOJTHOMOYMA TPETbEro YpOBH:A, CBOE
pernoHabHOI OpraHusanmy. B Hacrosmee Bpems
CYIIeCTBYIOT TOJMBKO OffHA TaKas MEX[yHapopHas
opranmsanmsa - BocTouHO-kapubckoe BeTOMCTBO
rpaxpanckoit aBuanuu (ECCAA), o6benuusiomee
mecTb rocyfapcts Kapnbckoro 6accerina, ogHaKo B
OynyleM He UCK/TIOYEHO IOsIB/IeHNe MOJO0HBIX Op-
TaHM3ALMIL U1 B IPYTUX PEIMOHAX.

O6beM (YpoBeHb) ITOTTHOMOYMII IO KOHTPOJIIO 32
obecreyeHneM 6€30IaCHOCTY HOJIETOB 1 PACCIIefo-
BaHVEM aBUAIVIOHHBIX IIPOUCIIECTBIIL, KOTOPbIMI
rOCyapCTBa-YIeHbl HAJIEIAIOT CBOM PErVIOHA/IbHbIE
MeX/[YHapOJHble OpTaHW3aLMY, OIpefe/AeTcs B
YUPEKJAOIMX VX MEXIYHAPOAHBIX [OTOBOPAX I
3aBJMCUT OT MHOTYUX NOJIUTHIECKIX, SKOHOMIYECKIX
U UMHBIX ()aKTOPOB, BK/IKOYasA YPOBEHb PasBUTUA I
HOTPeOHOCTM BO3[YLIHOTO TPAHCIIOPTa PETVOHA,
BO3MOXXHOCTb IIOCTOSIHHOTO (PMHAHCUPOBAHNA Jies-
TeTbHOCTY OPTaHU3ALVIN VI HAJINYVIe COOTBETCTBYIO-
VX aBYMAIMOHHBIX CIELNANTNCTOB B pernoHe. Kak
OBUIO OTMEYEHO BBIIIe, MEX[YHApOJHOE aBMAIU-
OHHOE COOOILIECTBO PacCMaTpUBAET PErMOHAIbHbIE

OpraHM3alLM ¥ OPraHbl IO KOHTPOIIO 3a obecIe-
JeHyeM 0e30IaCHOCTY IIOIETOB ¥ pacciiefioBaHyeM
aBMAIIMOHHBIX IIPONCIIECTBII B Ka4eCTBe CPeCTBa,
HeCyIero B ce0e 3HAYMTENbHBIN IOTEHIMAN <A
OKa3aHNUA ITIOMOIIM TOCYAAPCTBAM B BBIIIOTHEHNM
UM CBOMX 0053aTeNbCcTB IO obecredeHnio 6es-
OIACHOCTY IOJIETOB, IPEYCMOTPEHHbIX YnKarckoit
KOHBeHIMel, 3a cueT ad¢exra macuraba u 6osee
BBICOKOTO YPOBHA COIJIACOBAHHOCTH...»". B aroit
CBA3Y IIepefjada roCyfapCcTBaMu-4IeHaMy OoIblie-
ro o6’beMa IOTHOMOYMII YKa3aHHbIM OpraHM3allu-
SIM ¥ OpPTaHaM B Ie/IOM NOBBIIIaeT 3P PeKTUBHOCTD
CUCTeMBl KOHTpO/s obecreyeHus 6e30macHOCTI
TIOJIETOB 1 PacC/IeJOBaHNA aBUALIMOHHBIX IPOCIIIe-
CTBUIT B peruoHe Onarofapsi 6ormee paiyoHaabHO-
My VUCIIO/Ib30BaHMIO HEOOXOVIMBIX [/ STUX Lieyeit
BBICOKOKBa/TM(UIMPOBAHHBIX Ka/[POBBIX, TEXHIYE-
CKVIX 1 IHBIX peCypcoB™.

Ha ceropnAmmHmit eHb B Mupe MOTHOMOYMAMNI
TPETbEr0 YPOBHA O00/aJal0T BCEro JIMIIb YeThbIpe
PerMoOHaNIbHBIX MEXYHAPOIHbBIX opraHusauym (op-
raHa): EACA kax arenrctBo EBpomeiickoro Coro3sa;
Coset 1o aBuanun u ero oprai - MAK; ACCA xax
CIeIMaTM3VPOBAHHBIN MHCTUTYT DKOHOMIYECKOTO
¥ Ba/IIOTHOTO coobiecTBa Llentpanbroit Appuku un
ECCAA, xoTopoe Iipy 3T0M, KaK y»e ObIIO CKa3aHo,
OCYILECTB/IAET YIIPaB/IeHNe BCEN IPaXKIaHCKOM aBM-
alyell Ha TepPUTOPUM CBOMX TOCYapCTB-UIEHOB
BMECTO MX HAIlMOHAJIbHBIX OpraHoB. IlomHomouns-
MM TPETbEro YPOBHA 110 PACC/IeJOBAHNIO aBUAI[VIOH-
HBIX TIPOUCIIECTBUI U MHIIVIEHTOB TAKKe HaJleTIeHO
Bropo, ofHaKo OHO Bce ellle HAXOAUTCA B IIpoljecce
CO3[aHMsA, U YYPEKIAIINI ero MeXIYHapOSHbIN
JIOTOBOp IIOKA He PaTM(UIMPOBAH M HPUMEHAETCA
BpeMeHHO Apmenuert 1 Poccuiickoit ®enepanueii. B
obmacTy KOHTpO/A 3a obecredeHneM 6e30MacCHOCTI
noneroB AAMAC, BATACOO u YPCAK (xax opran
3A9BC) HajieneHbI IOTHOMOYMAMY BTOPOTO YPOBHS
B noiHOoM 06beme, ITACO, KOKECHA (u ee opran
AKCA) nu KACCOA (xak unctutyT BAC) obmamaror
HOJTHOMOYMAMY BTOPOTO YPOBHA TONBKO YaCTUYHO,
KACCOC ocyecTsseT MIIb TOTHOMOYNA NIepBO-
ro yposH:. [ToHOMO4MA BTOPOro YpOBHA B 06/1aCTI
paccrenoBaHyA aBUAILVIOHHBIX IIPOMCIIECTBIII CyIIie-
ctByioT y BATAVIA. Takum 06pa3om, HeCMOTps Ha
HacToATenbHble Npu3biBbl VIKAO K rocymapcrsaMm-
YjleHaM II0 Pa3BUTHUIO ¥ YKPEIIEHMIO PEryOHaNb-

%% MKAO: Pe3ontoumsi Accambnen N2 A40-6. - [Jelicmayrouwjue pesosoyuu Accambrieu (no cocmosiHuto Ha 4 okmsabps 2019 200a).
Loctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (nata obpaiyeHus: 18.09.2021).

% B uenom no Bonpocy 3GpdeKTUBHOCTM MCMOMb30BaAHUA MEXAYHAPOAHbIX MEXNPaBUTENbCTBEHHbIX OPraHM3aumin ana pe-
LLIEHUNA CIOXKHbBIX MEXXIOCYyAapCTBEHHbIX 3afay cM.: [Surdej 2020:337-350].
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HBIX MEXIYHApOJHBIX OpraHM3allWil ¥ OPIaHOB IIO
KOHTPOJIIO 3 obecredeHneM 6e30acHOCTY IIO/IETOB
M pacciefioBaHIeM aBUAIMOHHBIX IPOMCIIECTBIII B
Ie/AX HapallVBaHMA BO3MOXKHOCTENl TOCYAApCTB B
JIAHHOII cdepe, ITOMTHOMOUNS, KOTOPBIMI HaJje/IeHbI
yKa3aHHble OpPraHV3allMM U OPraHbl, HA COBPEMEH-
HOM 3Talle BecbMa OrpaHndeHHbI. [logo6Hoe Hexe-
JIaHMe TOCY[IAPCTB IO PACUIMPEHNI0 KOMIIETEeHINN
PEerMOHANbHBIX MEXIYHAPOJHBIX OpraHM3alMil, B
0COOEHHOCTH, B HAIIPaB/IEHNN IIPEJOCTABICHNA UM
HIOJTHOMOYNIT TPETbErO YPOBHA, O-BUANMOMY, 00y-
CTIOBJIEHO PsiioM (haKTOpOB.

C colyanbHO-9KOHOMMYECKOl TOYKM 3pEHMA
MHOTV€ TOCY[JaPCTBA CTPEMATCA COXPAHUTb KOH-
Tponb 3a obecreyeHreM 0e30IACHOCTY TIpaXKJaH-
CKOJ1 aBMaluM — OTPAC/IM, HEPENKO UIPAIOIIEN Be-
AYUIYI0 PO/Ib B WX HAI[VIOHAJIbHON 3KOHOMUKE M
Bysionlelt Ha 3¢ deKTUBHOE pasBuUTHE APYIUX ee
oTpacieii (HampuMmep, TpaKAaHCKas aBUALMA MO-
KeT UMeTb OYeHb Ba)KHOE 3HAYeHNUe JIA PasBUTHA
Typu3Ma, TOPros/u u T. 11.). Kpome Toro, no6ble He-
raTMBHbIE COOBITHA B IPXK/JAHCKOIT aBUALVIN, BKITIO-
Jas KPyIHbIE aBUAL[VIOHHbIE IIPOVICIIECTBNUSA, MOTYT
VMMETb CHUJIbHBI OOIeCTBEHHBIN Pp€30HaHC, B TOM
4yIC/le Ha MEeKIYHapOJHOM YPOBHe.

[To momMTNYecKNM COOOpaXKeHMAM TOCyAapCTBa
TAKOKe C OCTOPOXKHOCTBIO OTHOCATCA K Iepefiade KOH-
TpOJIs 32 6€30IaCHOCTDBIO TIOIETOB APYTUM CYOBeK-
TaM, II0OCKO/IbKY TPaXIaHCKas aBUALVIA ABJIACTCSA A
MHOTYIX TOCYIapPCTB CTPATEIMYeCKOil OTPACIIbIO U ee
0€30I1aCHOCTD PacCMaTPUBAETCA KaK HEOTbeMIEMBII
3/IeMeHT HalIOHA/IbHOI 6e30IacHoCT™ .

Ha pemrenne rocyapcTs 1o HafielIeHUIO PETHo-
Ha/IbHBIX MEX/[YHApOJHbIX OPraHM3aluii 001bIm-
MM TIOTTHOMOYMAMY B cdepe obecriedenns 6e3omac-

HOCTM TIONIETOB U PAaCCIefOBaHM:A aBUAIVIOHHbIX
HPOMCIIECTBUII MOTYT BIMATb U OCOOEHHOCTU
MEXIyHapOJHO-IIPABOBOTO PETyIMpPOBAaHMA Jes-
TETbHOCTM TPAXJAHCKON aBMAlMN. YHMBEpCalb-
Hble HOPMbI MEX/[yHapOJTHOTO BO3JYIIHOTO IIpaBa,
KOTOpBIE COfiepyKaTcs Tpexpe Bcero B Ymkarckoit
KOHBEHLIMY ¥ HPMHUMAEMbIX B COOTBETCTBMU C
Heil MexXpyHapopHbix cTangaprax VMIKAO, He 3a-
npemas, a B HEKOTOPBIX CIy4asx MpsAMO Ipemyc-
MaTpMBas BO3MOKHOCTD Iepefjauyl roCyAapcTBaMm
bYHKLMIT IO KOHTPOIIIO 32 oOecriedeHreM Oe3omac-
HOCTY TOJIETOB U PacClefoBaHMeM aBUAIVIOHHBIX
IPOVCIIECTBUI PEerMOHANbHBIM MeXAYHAPOIHBIM
OpraHM3aLMAM™, MCXOAT IIPU 3TOM U3 TOTO, YTO
006513aTe/IbCTBA 110 BBIIIOJTHEHNUIO TAHHBIX QYHKIMI
BCETJla COXPAHAKTCA 33 CaMVUMU TOCYAApPCTBAMM.
Ha ykasannsle 0co6eHHOCTI HOpM UMKarckoit KOH-
BEHIIMM U MeXIYHaponHbIX cTaHgapTos VIKAO He-
OJJHOKPaTHO 00pallla/jloch BHUMaHUe KaK B MEXJY-
HapOJJHO-IIPaBOBON JIOKTPMHE™, TaK M B paMKax
VHBIX BCIIOMOTAaTelbHBIX CPEACTB OIpefeneHns
MeX/JYHapOJHO-TIPaBOBBIX HOPM (B 4aCTHOCTH, pe-
somouun Accamb6ien IKAO, pasinanbie peKoMeH-
fAllMY M MHCTPYKTUBHBIN MaTepyas, Kacalolyecs
IpUMeHeH) sl MeXIYHApORHbIX cTaHmapToB VIKAO,
IIPOTOKONbI 3acefjaHMil A3pOHaBUTAIMOHHON KO-
mycevn VIKAO un zmp.).

Hamnpumep, B Pezomonun A29-13 («Ynydiuennue
KOHTPO/sL B obnmacTu GesomacHocT») Accambrest
MKAO mnopTBepamia, YTO OTBETCTBEHHOCTb OT-
JIeIBHO B3ATOTO TOCYHApCTBa B feye obecredeHns
KOHTpO/A 32 0€30IIaCHOCTDBIO ABIAECTCSA OFHUM M3
HPUHINIIOB YyKarckoit KoHBeHIMu®.

Kak ormevaeTtcs B PykoBojicTBe 110 OpraHmM3anmm
KOHTPO/IA 32 06ecredeHneM 6e30MacHOCTI IOJIETOB

Moscow Journal of International Law « 4 - 2021

%6 MIKAO: Pesontoumst Accambnen N2 A40-6 — Jeticmeytoujue pesosmoyuu Accambreu (no cocmosHuto Ha 4 okmsabps 2019 200a).
Joctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (gata obpaiieHus: 18.09.2021). Ha Heo6xoaumocTb
pacLuVipeHst CBOVX MOIHOMOUMIA MO KOHTPOJIIO 3a obecreueHiem 6e30MacHOCTU MOSIETOB YKa3blBaOT 1 CAMU PETVIOHAsbHbIE
MeX[yHapoaHble opraHu3aumy, B yactHocTu, NMACO. Cm.: Pacific Aviation Safety Office Strategic Plan (2018-2022). P. 25. URL:
https://paso.aero/wp-content/uploads/PASO_Strategic_Plan_2018-2022.pdf (accessed 18.09.2021).

7 Hanpumep, cornacHo Ctpateruv HauuoHanbHol 6e3onacHocTy Poccniickoin efepauun, yTBepkaeHHo Ykazom MNpesu-
neHTa Poccniickon Oepepaumm N2 683 ot 31 gekabps 2015 roga, NOHATVE «HaLUMOHanbHaA 6e3onacHocTb Poccuinckoin Oe-
Zepauun» BKIoYaeT B cebs, B TOM UKCIie, TPAHCMOPTHYIO 6e30macHoCTb. Cm.: CTpaTerus HaumoHanbHon 6e3onacHocTn Poc-
cuinckor Mepepaumn. YTBepKkaeHa Ykasom MpesnpeHTa Poccniickon Oepepaumm NC 683 ot 31 gekabps 2015 r. — CobpaHue
3akoHoOamenscmea Pocculickoti @edepayuu. 2016. N2 1.4acTb II. CT. 212,

8 Hanpumep, cornacHo nyHkTy 3.1 MpunoxkeHus 19 K Yrkarckon KOHBEeHL MM, roCyAapCcTBa MOryT AenernpoBatb GyHKLUKM 1
BUbl AEATENbHOCTY MO YNPaBieHno 6€30MacHOCTbIO NMOETOB PErMOHaIbHO OPraHM3aLmm No KOHTPOJTIO 3a obecneuyeHriem
6e30MacHOCTU MOJETOB WM PErMOHANbHOW OpraHK3aLuy Mo Pacc/iefJoBaHNI0 aBUALMOHHbIX MPOUCLIECTBUIA 1 MHLVAEHTOB.
B cooTtBeTcTBUM € NyHKTOM 5.1 MpunoxeHnus 13 K Ynkarcko KOHBEHLUY, FOCYAApPCTBO MeCTa COObITVA Ha3HavaeT pacciefo-
BaHMe 06CTOATENBCTB 3TOMO aBMALMOHHOMO NMPOVCLIECTBMA U HECET OTBETCTBEHHOCTb 3a MPOBeAEHME Takoro pacc/iefoBa-
HVISI, OJHAKO OHO MOKET MepeaaThb LeIMKOM W YacTUYHO NPOBEEHE STOrO PAaCcCefOBaHIA PEVIOHAIbHON OpraHm3aumm
Mo paccnefoBaHUI0 aBMALIMOHHBIX MPOVCLIECTBUN U UHLNLAEHTOB.

% Cm., Hanpumep: [Abeyratne 2016:111-115]; [Huang 2009:24].

%0 MKAO: Pezontouus Accambnen N A29-13. — [lelicmayrowue pe3ontoyuu Accambreu (no cocmosHuto Ha 4 okmsabps 2019
200a). Joctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (nata obpatieHus: 18.09.2021).
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MKAQO, cormacHo Ymkarckoil KOHBEHI[MM TOJIbKO
TOCYapCTBO HeceT OTBETCTBEHHOCTDb 3a HAfI30p 3a
obecrieyeHneM 6e30IIaCHOCTY IIONETOB U 3Ty OT-
BETCTBEHHOCTD HEJIb3s1 IIEPeIOKUTD Ha KaKOil-n6o
pernoHa/mbHbI opraH. [lae e rocysapcTBo Jje-
JIETVPYeT PErMOHAIbHON MEXYHAPOJHONM OpraHu-
3alluM OCYLIeCTB/IEHe KOHKPETHBIX 3a/jad ¥ (YHK-
LIVt TI0 KOHTPOJIIO 32 obecriedeHneM 6e30macHOCTI
IOJIeTOB, HAIpMMep, HPOBefieHNe IIPOBEPOK A
cepTUdUKALMY SKCIUTYaTaHTa, TeM He MeHee, OHO
JIOJDKHO COXPAHATH Y cebs MUHMMAaJIbHbIE BO3MOJX-
HOCTM BBINOJTHATD CBOM 0053aTeNIbCTBA, IIPEAYCMO-
TpeHHble YNKarckoit KOHBEeHIe»®.

B PykoBopicTBe 10 permoHanbHONM OpraHu3anun
0 PAcC/IefIOBAHNIO ABUAIVIOHHBIX IPOVCIIECTBUI
u nanupenToB IKAO ykasaHo, 4To rocygapcTsa —
uenbl VIKAO 6ynyT OTBEeTCTBEHHBI 3a KOHTPOJIb 3a
CUCTEMOJI PacCIelOBaHNA aBUALIOHHBIX IIPOMCIIe-
CTBUII B COOTBETCTBUM C UMKArcKoil KOHBEHIVEN,
faxe Korga (akTuyeckoe pacciefoBaHye OT UMEeHM
TOCYHapCTB IIPOBOAUT COOTBETCTBYIOLIAS pPeruo-
HaJIbHasl MeX/YHApOIHasl OpraHm3anmsi®,

Jlnst cpaBHeHUA CIeyeT OTMETHUTb, YTO B OT-
IIbHBIX CTy4asx YUMKarckas KOHBEHLUA IIPSAMO
IpefycMaTpuBaeT BO3MOXHOCTb IIepefjauyl TIocCy-
JApCTBOM HEKOTOpPBIX (pyHKuMit B obmacti obe-
cIiedeHys 6e30IacHOCTY MOJIETOB ¥ OCBOOOXKIeHMe
JIAHHOTO TOCYapCTBa OT OTBETCTBEHHOCTHU B OTHO-
meHyn 9Tux GyHKumit. Tak, cormacHo crarbe 83 bis
YnKarckoit KOHBEHIINH, eC/IM BO3J[YIIHOE CYIHO, 3a-
PerncTpUpOBAHHOE €€ TOCYAAapCTBOM-YYaCTHUKOM,
9KCIUTYaTUPYETCS B COOTBETCTBUM C JOTOBOPOM
apeH/bl, GpaxTOBaHNMA WM B3aMMHOTO 0OMeHa BO3-
NYUIHBIMU CY[iaMU WIM B COOTBETCTBUM C JIIOOBIM
HOJZOOHBIM JOTOBOPOM C SKCIUIyaTaHTOM, OCHOB-
HOE MECTO HEeATENbHOCTY KOTOPOTO HaXOAMTCH Ha
TEPPUTOPUM €€ JPYIoro roCylapcTBa-y4acTHUKA,
TOCYHapCTBO PEIUCTPALMN MOXET IO COI/IAIIEHIIO
C TaKMM JPYIUM TOCY[APCTBOM-YIaCTHUKOM Iiepe-
JlaTh eMy BCe MJIV 9acTh CBOMX (YHKIWIT 1 00s13aH-
HOCTEll TOCYJapCcTBa PErMCTPAlMy B OTHOLICHUM
3TOTO BO3JYLIHOIO CYAHA, IPENYCMOTPEHHBIX CTa-
Thamu 12, 30, 31 u 32 a) Yukarckoir KouBeHnn (a

JMIMEHHO, 0053aHHOCTh 00ecleunBaTh COOMIONeHe
BO3IYLIHBIM CYZHOM IPaBWI IIOJIETOB; BbIA4Ya pas-
pellleHMsi Ha MCIIO/Nb30BaHUE payioNepefaoLielt
anmapaTypsl Ha 60PTY BO3AYIIHOTO Cy[HA; BbIaya
YIOCTOBEpEeHNsI O TOTHOCTM BO3JYIIHOIO CyHHA K
T0JIeTaM; BbIIa4a yOCTOBEPEeHNit O KBamduKarym
VI CBUJIETEIbCTB YWIEHAM JIETHOTO 9KMIIaXKa BO3[YIL-
HOTO CY/HA); TPV 9TOM TOCYAAPCTBO PETrUCTPaLN
0CBOOOKIA€TCSI OT OTBETCTBEHHOCTYU B OTHOILEHUN
nepenaHHbIX QYHKUMIA 1 o6s3aHHOCTe®. OfHaKO,
KaK BUJHO U3 cofep>kanHus ctatby 83 bis Ynkarckoit
KOHBEHIIMY, OHA PacIpOCTPAHsACTCS UIIb Ha CIIy-
Yayl, KOIjja BO3AYIIHOE CYyHO 6asypyeTcst 1 9KCIUTY-
aTMpyeTCcsl BHE TePPUTOPUYU TOCYAAPCTBA €T0 Pern-
CTpaLVy, ¥ IPUMEHsETCS K Iepefiade QYHKIWIL OT
OJJHOTO TOCYAApCTBa PYTOMY TOCYHAPCTBY, HO He
PETMOHAIbHON MEXTYHAPOIHON OpraHM3aliu.

Takum o6pazoM, rocygapcTBa Kak efUHCTBEH-
Hble YYacTHUKM UMKarckoil KOHBEHIMU OYAyT
HPOJO/KATh HECTU CBOM MEXAYHApPOSHO-IPABO-
Bble 00s3aTeNIbCTBA B cpepe KOHTPONA 3a obecre-
4yeHueM 0e30I1aCHOCTH TI0IeTOB M PacCieOBaHNEM
aBMAILIMOHHBIX [TPOUCIIECTBUI BHE 3aBUCUMOCTH OT
nepenauyt GpyHKUMII B 9TOM cepe perroHaTbHBIM
MEeXIYHapOJHBIM OpraHmsauusaM. B ceowo odepernp,
cormacHo o6meit KmaccuUKALMy  OTHOMOYMI
MEXIyHapPOJHBIX MEKIIPaBUTE/TbCTBEHHBIX OPTaHN-
3auunii, ucrnonbpayemoit mpodeccopom Oxchopacko-
ro yuusepcurera J]. Capyiy, caMu pervoHaIbHble
MEXIyHapOJHble OpPraHyu3alyuy [0 KOHTPOJIO 3a
obecriedeHneM 6€30MaCHOCTY HOJIETOB 1 PACCIIefo-
BaHMEM aBUALVIOHHBIX [IPOUCIIECTBUII MOTYT pac-
CMaTPMBAThCSI B KAaueCTBE «areHTOB» TOCYAApCTB-
YJIEHOB ¥ BBILIOJIHATH CBOM QYHKILUM OT UX VIMEHU
[Sarooshi 2005:28-32].

C y4eToM BBILIEYKa3aHHBIX 0COOEHHOCTEN MeX-
JlYHapOJHO-IIPABOBOTO PETY/IVPOBAHNUS BOIIPOCOB
obecriedeHnsi 6€30MaCHOCTI IMOIETOB U PACCIIefo-
BaHMA aABMALMOHHBIX IIPOMCIIECTBUII, B OIpefe-
JICHHOJ CTeleH) IPENATCTBYIOUUX pPaCIIVPEHNIO
HOJTHOMOYMIT COOTBETCTBYIOLIVX pervOHaTbHbIX
MEXIyHapOJHBIX OpPraHM3aINii, HEKOTOPbIe aBTOPBI
BBICKA3bIBAIOT IIPEJIOKEHNSI O BO3MOXKHOM M3Me-

61 |CAOQ: Safety Oversight Manual. Part B. The Establishment and Management of a Regional Safety Oversight Organization.
2011. URL: https://www.icao.int/safety/Implementation/Library/9734_partb_cons_en.pdf (accessed 18.09.2021).

62 MKAO: PykoBOACTBO MO pervoHasnbHOM opraHn3auuy no pacciefoBaHmIo aBUaLMOHHbIX MPOUCLIECTBUIA 1 MHLMAEHTOB.
2011. Joctyn: http://aerohelp.ru/sysfiles/374_361.pdf (nata obpaiieHns: 18.09.2021). MNMo3mums, COrnacHo KOTopo rocyfap-
ctBa-uneHbl IKAO JOMKHbI COXPaHATb KOHTPOJb 33 pPacciefoBaHNEM aBUALMOHHBIX MPOUCLIECTBUN, faxe Korga dakTu-
Yyeckoe pacciiefjoBaH1e OT MMEHW roCyAapcTB MPOBOANUT COOTBETCTBYIOLAA PErMOHaNbHasA MexayHapoaHasa opraHu3auus,
noaTBepKAAETCA U B MPOTOKONax 3acefaHni AspoHaBuraumoHHom kommccnn MKAO.

6 CratbA 83 bis KoHBeHLUM 0 MeXAyHapOAHON rpaxaaHckon aBuaummn 1944 r. bonee nogpo6Ho o npobnemax NpumMeHeHUn
cTaTbu 83 bis Ynkarckon KoHBeHUun cm.: [Munbae 2017:112-115].
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Henuy Yumkarckoy xouBeHuun. Ilo nx MHeHMIO, 1O
aHajoruu ¢ JIoroBopoM O HPMHIMIIAX JeATETbHO-
CTM TOCYHApPCTB 10 MCCIENOBAHNIO U JCIIOMb30Ba-
HJMI0 KOCMIYECKOTO NPOCTPAHCTBA, BKMovas JIyHy
u npyrue HebecHble Tema 1967 ., Ynkarckas KoH-
BEHIIMM MOITIa Obl OBITh JJOTIOTHEHA HOIOXKEHIEM O
COMUJAPHOIT OTBETCTBEHHOCTI TOCYAAPCTB U MEX-
IlyHAapOJHbIX OpPraHM3aLMii 3a BBIOIHEHVE Ipef-
YJCMOTPEHHBIX B Hell MEXIyHapOJHO-IIPaBOBBIX
00513aTeIbCTB, KacalolMXcsa obecriedeHns 6esomac-
HOCT) IIOJIETOB ¥ PAcCIeOBaHUA aBUAIMOHHBIX
npoucmectsuit [Ratajczyk 2015:253]. Mexpay Tem,
IPMHMMasA BO BHMMaHME CIIOXXHOCTb ¥ JJIUTENb-
HOCTb IIpOIiecca BHECEHN MONpPaBOK B UMKarckyo
KOHBEHIIMIO®, a TAK)XKe TO, 4TO B paMKax IIpefi/iara-
eMbIX M3MEHEHWil TOCY[japCTBa MPOJO/DKAT HECTH
CBOM MEX/YHapOJHO-IIPaBOBbIe 00A3aTe/bCTBA 1
BBITEKAIOLIYI0 M3 MX IOTEHLMA/NbHBIX HapYLICHWUI
OTBETCTBEHHOCTb HAPSAMY C PEIMOHAIBHBIMU MEX-
IyHapOJHBIMI OPTaHU3ALVAMM, IOFOOHbIE IPeIO-
YKeHVIA BPSAJ, JIM OKQXKYTCS IOJIe3HBIMIL.

Bonee Toro, mo6ble M3MeHEHNs YHUBEPCATbHBIX
HOPM MEXJIyHapOJHOTO BO3[YLIHOTO IIPaBa, COiep-
JKaIlMXCS, B YaCTHOCTH, B UMKArcKoii KOHBEHIINN 1
MexziyHapopgHbix crangaprax VIKAO, HampasieH-
Hble Ha 0CBOOOXK/IeHNE TOCYAAPCTB OT 00513aTeIbCTB
10 obecreyeH1Io 6e30IaCHOCTH TIO/IeTOB 1 Iepesa-
9y 9TUX 0653aTe/IbCTB PErMOHATbHBIM MEK/[YHAP O -
HbIM OPTaHM3aLNAM, IPECTAB/IAITCA He 0COOEHHO
PeaIMCTUYHBIMY U LiefleCO0OPa3HbIMM flaXKe B JI0J-
rOCpOYHOII epcrextyse. [IpaBa u 06s13aHHOCTH TO-
CYHapCTB IO PETYIMPOBAHNIO JeATETLHOCTU TPaXK-
TAHCKOM aBMalMy Ha CBOEN TEPPUTOPUM, BKIHOYASA
OCYIIeCTB/IEHVIe KOHTPOJIA 3a obecredeneM 6e30-
IACHOCTH II0JIETOB, HEIOCPEICTBEHHO BBITEKAIOT 13
BA)KHEJIIEro NPUHLNIIA, KOTOPBIIL JIEXKUT B OCHOBE
COBPEMEHHOTO MEXXIYHAPOIHOTO BO3/IYIIHOTO TIpa-
Ba 11 YMKarckoy KOHBEHIUM — IIPUHIVIIA TIOTHOTO
Y VCK/IIOYNTETBHOTO CyBepPEeHUTeTa TOCYAapCTBa
HaJ| BO3IYIIHbIM IIPOCTPAHCTBOM HAJ| €r0 Teppu-
topueit®. [oCKONbKYy CyBepeHUTeT B OTHOIIEHUM
BO3/[yIIHOTO IPOCTPAHCTBA, KaK J CYBEPEHNUTET B

IIeJIOM, ABJIAETCSA IPU3HAKOM, MPUCYIIMM TOIBKO
TOCYHapCTBY, TO U CBSI3aHHBIE C JAaHHBIM IIPU3HAKOM
npaBsa 1 0653aHHOCTY OYZyT BCera COXPAHAThCA 3a
CaMUM FOCYAapCTBOM.

Jlymaetcs, HajelleHNe PETMOHAIbHBIX MEeX[Y-
HapOJHbIX OpraHM3aLuii 6ojee MMPOKUMIU HOJTHO-
MOYMSIMY 10 KOHTPOJIIO 32 obecrieyeHreM be3omac-
HOCT) IIOJIETOB ¥ PAcCIefOBaHNEM aBYAIMOHHBIX
HPONCIIECTBUIA, ¥ B YaCTHOCTM IIOTHOMOUMAMM
TPETBEro YPOBHSA, MOXKET ObITh JOCTUTHYTO HOCIIE
IPVHATHUA CIeAYIOIMX Mep OpraHN3alMIOHHO-TIpa-
BOBOTO Y 5KOHOMIYECKOTO XapakTepa®’:

- BHeCeHNUe M3MEHEHWil B y4pefuTeIbHbIe
aKTBl pErMOHANIbHBIX MEXIYHApPOLHbIX OpraHNU-
3aluii, IPefOCTaB/IAOIX VM IIPaBO BbIIOTHATD
6oree myupoke GyHKIMM II0 KOHTPOJIIO 32 obecIte-
4eHVeM 0e30IIaCHOCTY IIO/IETOB M PACC/IeflOBAHIIO
aBUAIVIOHHBIX NTPOVCIIECTBIII, B YACTHOCTY B PaM-
Kax MOJTHOMOYMIT TPEThEero yPOBH:A, HA OCHOBAHUM
IBYCTOPOHHMX COI/IAIIEHMII, 3aK/II09aeMBIX C TeMMI
rOCyapCcTBaMU-YIEHAMI, KOTOPbIE XKe/TAl0T 1 TOTO-
BBI IIepefjaTh UM JaHHbIe QYHKIINI;

- okasanne VIKAO u pasBuTbIMM aBMaIy-
OHHBIMM TOCYHApCTBaMM OPraHM3ALMOHHON IIOf-
fiepXKKy (TIIOMOIIM) PervMoHaIbHBIM MEXIYHapOf-
HbIM OpraHM3aLUAM /I YCWIEHUS UX Pecypcos,
HeOOXOMMBIX M1 BBINONHEHMs OoJee IIMPOKUX
bYHKLMIT IO KOHTPOIIIO 32 oOecriedeHreM be3omac-
HOCT) IIOJIETOB ¥ PAcCIefOBaHNEM aBYAIMOHHBIX
HPOVCIIECTBUIT (Hampumep, oOydeHue MM IMOBBI-
IIeHMe KBaIMPUKALM VHCIEKTOPOB MO KOHTPO-
JII0 32 6€30MACHOCTBIO TIO/IETOB 1 pacciefoBaresnelt
aBUAIVIOHHBIX IIPOVCIIECTBUI, KOHCY/IbTHPOBaHME
[0 PasIMYHbIM BOIPOCAM JIeATETbHOCTY HaHHO
OpraHM3aIVu U T. IL.);

-  ToOBbIIeHVe (DMHAHCOBON CTaOMIBHOCTH
PerMOHa/IBHBIX MEXIYHApOJHbIX OpTaHM3aLMil 3a
CYeT MPeOCTaB/IeHN BO3MOXKHOCTU YBEIMYEHMNA
B3HOCA B MX OIOKET I OTHEIbHBIX Oosiee 9KOHO-
MUYECKM PasBUTHIX FOCYAAPCTB-YICHOB, 3a/HTEpe-
COBaHHBIX B IOJJEP)KaHUN YPOBHA 0€30IaCHOCTI
II0JIETOB B CBOEM PETMOHE Ha JO/DKHOM YPOBHE; B

84 CornacHo cTaTbe VI [loroBopa o npuHuMnax AeaTenbHOCTY rocyAapCTB Mo UCCNEe[0BaHMIO U MCMOMb30BaHMI0 KOCMUYECKO-
ro NPoCTPaHCTBa, BKoYas JlyHy n apyrme HebecHble Tena 1967 r., B cnyyae [eATeNbHOCTU B KOCMUYECKOM MPOCTPaHCTBE,
BKntoyas JlyHy u apyrve HebecHble Tena, MeXXayHapOoAHOW opraHm13aLmm, OTBETCTBEHHOCTb 3a BbINOIHEHME HacToALero [lo-
roBopa HecyT, HapAdy C MeXAyHapOAHOW OpraHm3aLmei, TakxKe 1 yyacTByoLMe B Hell rocyapcTaa - y4acTHUKM [Jorosopa.
% B cooTBeTCTBUM CO CTaTbell 94 YnKarckorn KoHBeHUMM nobasa npefnoxeHHasa K Hell nonpaska AokHa ObiTb ogobpeHa
2/3 ronocoB Accambnen 1 3aTeM BCTynaeT B CUy B OTHOLUEHUW FrOCYAAPCTB, PaTUPMLMPOBABLLMX TaKylo MOMpaBKy, nocne
TOro, Kak ee patnduLmpyoT He MeHee 2 / 3 BCeX rocyfapcTs — y4acTHUKOB YMKarckol KoHBeHLuK (To ecTb 129 rocynapcTa).
B cpepgHem npouecc BCTYNneHrA B CUITy NONPaBoK K YMKarckon KOHBeHLMM 3aHUMaeT 15 neT.

% o Bonpocy cofeprkaHrA NPrHLMNa CyBEPEHNUTETa FOCYAAPCTBA B OTHOLLEHMI BO3YLIHOMO NPOCTPaHCTBA Haf ero Teppu-
Topwuen, Hanpumep, cMm.: [MexxgyHapoaHoe Bo3ayLiHoe npa.o... 1980:42-43; Truxal 2017:56-59].
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CBOI0 OYepelb TOCYyHapCTBaM-4IeHaM, BHOCALIMM
OOMbIINIT BSHOC B OIO[PKET PETMOHANIBHON MEeX[Y-
HapOJIHOII OPraHM3aLINM, €€ YIPEAUTETbHbIM aKTOM
MOTYT OBITD ITPeJOCTaB/IeHbI O0JIee IPOKIE ITpaBa
IpY MIPUHATUY OIIPEfie/IeHHbIX PelleHNIT ee OpraHa-
MM, HalpuMep, MOCPeACTBOM BBeleHVs IIPUHINIIA
B3BEIIIEHHOTO TOJIOCOBAHMA®.

Peanusanysa BbIlIENIepEYNCIEHHBIX Mep  CO-
BMECTHO  PETMOHA/IbHBIMM  MEXIYHapOLHBIMIU
OpraHM3alVAMM U MX TOCYHapCTBaMU-YICHAMM
npu noppepxke VIKAO 1mosBommuT yBeMMunTb BO3-
MOXXHOCTY JaHHBIX PerMOHA/IbHBIX OpraHM3aLNiL
[0 110 KOHTPOJIO 3a obecriedeHneM 6e30macHOCTI
IOJIETOB M PACCIeOBAaHMI0 aBMALMOHHBIX IIPOVC-
IIECTBUIT U TIPENOCTABUT UM OONMBLIYIO TMOKOCTD
B OCYIIECTBIEHM)M yKasaHHbIX ¢yHKimit. Ompe-
JiefleHHble LIaryi B 9TOM HAIIPaBJIeHUM yXKe Ipef-
npuHumaTca co croponsl VIKAO. Hampumep, B
paMKax BceoObemmomero pernoHajbHOrO IIaHA
OCYILIECTB/ICHVA MTPOEKTOB 0 6e30I1aCHOCTY TOJIe-
t0B B Adppuxe (ITnan API), ogobpeHHoro elie Ha
36-it ceccun Accambneeit VIKAO, B HacTosee Bpe-
Ms OKas3bIBaeTCs HeoOXo#uMas HOAJep)KKa peruo-
Ha/IbHBIM MEXIyHAaPOIHBIM OPraHU3aLVIAM II0 KOH-
Tpo/Io 3a obecriedyeHneM 6e30IaCHOCTY TIOIETOB 1
PerMOHa/IBHBIM MEK/YHAPOJHBIM OPraHM3aIMAM
IO Pacc/IejOBaHNIO aBMALIOHHbIX IPOVICLIECTBUIL B
Adprike, BK/II0YA0OLIAs, B TOM 4VC/Ie IIOMOIID B TIOf-
TOTOBKE MHCIIEKTOPOB 10 6e30I1aCHOCTH MOJIETOB 1
mpyrux crenyanuctoB”. CooTBeTCTBYIOIME PEKO-
MeHfIaLMM 110 HOAJEepXKKe I'PaKIAHCKON aBMALUM

TMXOOKEAHCKMX MAJIbIX OCTPOBHBIX Pa3BMBAIOIINX-
Cs TOCYIApCTB, KOTOPble HAIIPAB/IEHbI TAKXKE Ha pe-
¢dopmuposanne u ycunenne [TACO, 6p11u ogobpe-
Hbl CoBetoM VIKAO Ha ero 218-1i ceccun 20 HOSOpst
2019 roga. BaxxHo, 4T0OBI yKa3aHHbIE HUIIMATBEI
VKAO mpopomkanyu ycIeIHo pa3BUBaTbCsA U pac-
IPOCTPAHATBCSA Ha JIPYTHe PETHOHBL

4. IIpo61eMbI YIEHCTBA B PETMOHATBHBIX
MeXIYHapOJTHBIX OPTaHU3AINAX B chepe
obecneyeHus 6e30MACHOCTY IO/IETOB U
paccienoBaHsA aBYALVIOHHBIX IPOMCIIECTBUI

[Toytn BO BceX peTMOHANIbHBIX MeEXTYHApOJ-
HBIX OPTaHM3ALMAX, B YbI0 KOMIIETEHIVIO BXOJAT
BOIPOCHI obecreyeHns 0e30IacCHOCTU IIONETOB 1
paccreoBaHysA aBUALIOHHBIX IIPOMCILIECTBIA, YyIe-
HaMI ABJIAIOTCA TONbKO TOCYAAPCTBA, I KOTOPBIX
YCTaHOBJICHBI OfVIHAKOBbBIE IIpaBa U 00A3aHHOCTI.
JIumub B AAMAC 4/IeHCTBO OTKPBITO TaKXKe A
MEX/IYHAPOHbBIX OPTaHM3aLUIl PEIVOHATbHOM 9KO-
HOMIYECKOJ IHTETPalluy, €C/IU B MX COCTaB BXOJAT
camu rocygapcrBa-uneHsl AAMAC, a 8 KACCOC
BO3MOXKEH IIpMeM B KaueCTBe acCOLMMPOBAHHBIX
4JIeHOB HecaMOyIpaB/Aomuxcsa Teppuropuii Ka-
pubckoro 6acceitna”. B mocnmepHeM cmydae acco-
yuuposanHble wieHbl KACCOC moryT npucoenu-
HUTBCA K €TI0 YUpeAUTeTbHOMY aKkTy — CoInanieHnio
o cospannu Kapubckoii cucteMbl KOHTpOLA 3a 06e-
cIiedeH1eM 6e30I1aCHOCTH MOJIETOB 1 ABMAIMOHHOI
6esomacHocTy 2008 ropa, BIpaBe y4acTBOBaTb B

¢ HecmoTpsa Ha TO, UTO B paMKax AaHHOW CTaTb/ PacCMaTPUBAIOTCA MMaBHbIM 06pa3om MexayHapoAHO-NpaBoBble Npobne-
Mbl PErMOHaNbHOro COTPYAHMYECTBa B 061acTn obecneyeHrs 6€30nacHOCTM NONETOB 1 paccieJoBaHNA aBUALMOHHBIX MPO-
VCLLIECTBUIA, yUYET OPraHm3aLMOHHbIX U SKOHOMUYECKMX acreKTOB Takoro COTPYAHUYECTBa MMeeT BaXHellllee 3HaueHue, no-
CKOJMbKY OHU OKa3blBatoT HermocpeaCTBEHHOE BANAHME Ha BO3MOXXHOCTb COOTBETCTBYIOLLMX PErVIOHaNbHbIX MeXAYHaPOAHbIX
opraHM3aLuii OCyLWeCcTBAATL CBOV MOIHOMOYUNSA, MPeAOCTaBEHHbIE UM YUYPEAUTENbHBIMU aKTaMu, — TO €CTb HaaneXaluym
06pa3oM BbINOMHATL GYHKLMM MO KOHTPONIO 3a obecneyeHnem 6e30nacHOCTY MOSETOB M PacCiefjoBaHNI0 aBUALIMIOHHbIX
npoucLiecTBuii. B cBolo ouepefb, HeBbINOTHEHKE YKa3aHHbIX GYHKLMIA MOCTaBUT NOZ Yrpo3y peann3aLuio OfHOro 13 OCHOB-
HbIX MPVHLMMNOB MEXAYHAaPOAHOIo BO3AYLIHOrO NpaBa — NpuHLMna obecrneyeHmsa 6e30MacHOCT MeXAYHapPOAHON rpaxaaH-
CKOW aBMaLun.

¢ TprHUKMN B3BELLEHHOrO FOI0COBaHMA, HaNpUMep, NPUMeHANCA NPy NPUHATAX pelueHnin B CoBeTe MexayHapoaHo op-
raHv3aymm Mopckoi cnytHukoson ceasun (MHMAPCAT), a Takxke npumeHseTca B Komnccnm EBponeiickoin opraHmsanum no
obecneyeHmnio 6e30MacHOCTY a3poHaBurauum (EBPOKOHTPOSb).

Bonee nogpo6HO No Bonpocy NprMeHeHWsA NPYHLMNE B3BELLIEHHOMO FOI0COBaHA B MPaKTUKe MeXAYHaPOLHbIX MeXMNpaBy-
TeSIbCTBEHHbIX OpraHm3aumi cm.: [Schermers, Blokker 2011:551-559].

¢ MKAO: Pesontouuna Accambnen A36-1. — [elicmayrowue pesonoyuu Accambrneu (no cocmosHuto Ha 4 okmsabpa 2019 200a).
Joctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (nata o6patyeHus: 18.09.2021). Mo noeogy peanviaumm
Mnana AOW cm.: UIKAO: Pabouunin fokymeHT 40-11 ceccm Accambnen «Mopaep»ka AanbHewiwen peanusaumm Bceobbemniolye-
ro nnaHa ocyLiecTBNeHA NPoeKToB no 6e3onacHocTn nonetos B Abpuke MnaH AFl)». 09.08.2019. locTyn: https://www.icao.
int/Meetings/a40/Documents/WP/wp_319_ru.pdf(nata obpayeHns: 18.09.2021).

70 Cm.: Traite relative aux Autorites africaines et malgache de I'Aviation civile (AAMAC). 20 janvier 2012. Art. 32. URL: http://
aamac.aero/images/aamac/skill/2012-TRAITE%20DES%20AAMAC.pdf (accessed 19.09.2021); Agreement Establishing the
Caribbean Aviation Safety and Security Oversight System (CASSOS) of 9 May 2008. Article IV. URL: https://caricom.org/wp-
content/uploads/Agreement-Establishing-The-Caribbean-Aviation-Safety-and-Security-Oversight-System-CASSOS.pdf
(accessed 18.09.2021).
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pabore IIpaBnennss KACCOC, cocTosiuiero n3 Bcex
€ro roCyJjapCTB-YIEHOB, HO He 00/1aflaloT IIpaBOM
rojioca B 9TOJM PETMOHAIbHON MEXYHAPOJHOI Op-
rannsanym. B ITACO pnns oThenbHBIX TOCYAApCTB
(manpumep, ABctpamnu, Hosoit 3emangun n Oug-
KI) TaKXe BO3MOXXHO acCOLMMPOBAHHOE YJIEeH-
CTBO, IIpefIoJaramlee yJacTie B paboTe opraHa
ITACO - Cosera, HO He TpefOCTABIAILIee IIPABO
romoca’’.

Kax y>xe oTMedanoch, Hanboblee KOMNIeCTBO
TOCYapCTB-4ICHOB OOBENVHAIT PpervoHaIbHbIe
MEeXIyHapOJHble aBMAIMOHHbIE OPTaHM3ALMM C
6onee mupokoit kommerennueit - AOKAK, EKAK,
JTAKAK n AKAO. 3a ucxmrouennem EKAK, wien-
CTBO B JAHHBIX MEXIYHapOJHBIX OPTaHM3ALVIAX
OTKPBITO TOYTH 6e3 KaKVX-/T1060 OrpaHMueHuiT s
JOOBIX TOCYHApCTB COOTBETCTBYIOLIETO PETVOHA,
0] KOTOPBIM IIPY 9TOM IIOHMMAeTCs BeCb KOHTH-
HeHT (Hanpumep, wieHoM ADKAK moxer crath
moboe rocynapcTBo AGpuKi, SAB/IAIOLIEeCs YWICHOM
OOH)”, m6o mocTaToyHO 6ONMBLIOI € Teorpadu-
9eCKOJl TOYKM 3peHMsA PervoH 3eMHOro Imapa (Ha-
npumep, wieHoM JIAKAK moxer crarp mo6oe ro-
cymapcTBo JlaTuMHCKOM AMepuKM, BKIIOHYAIOIeN B
ce6s teppuropun IOxxuoit Amepuxu, LlentpanpHoit
Awmepuxu, Kapubckoro 6acceitna u Mexkcukn)™.

Yeras EKAK ycranaBmmBaer Oonmee jkecTkue
Tpe6oBaHMA, KOTOPBIE [JO/DKHBI OBITb BBIIIOTTHEHDI
JUI TOTO, YTOOBI TOCYAAPCTBO MOIJIO CTAThb ee ue-
HOM'*%:

- TOCYHApCTBO BO/DKHO ObITH WieHoM VIKAO,
a BCA €ro TeppUTOPHSA VIN XOTA ObI ee YacTh JJO/DK-
HbI HaXoAuThcsA B EBpore;

- HeoOXOfVIMO eMHOINACHOE pelleHue Jeli-
cTByOIuX rocygapcts-uwieHoB EKAK o npunatun
B €e COCTaB HOBOTO 4JIeHa;

- TOCYHApCTBO JO/DKHO OTBEYATh TAKXKe PALY
JIOTIONTHUTEIbHBIX TPeOOBaHMIL, BK/II0Yask He3aBIUCHU-
MOCTb B BOIIPOCAX PEeTyIMPOBAHMA [IeATeTbHOCTI

TPaXIAHCKOI aBManuy, yyacTue B CoInameHnn o
TPaH3WUTe NPV MEXIYHAPOLHBIX BO3IYIIHBIX CO00-
meHusax 1944 roga 1 COOTBETCTBIE €r0 HAIMOHATb-
HBIX HOPMaTVBHO-TIPABOBBIX AKTOB B 00/1acTy Oes-
OITACHOCTY TIO/IETOB U aBMALIIOHHOII 6€30IacCHOCTI
nensam EKAK.

ITpu sTOM cormacHo YcTaBy, IpUHMMAs pelIeHNe
o wieHcTBe rocygapcTta B EKAK, ee mericTyromine
4JIeHbl MOTYT IOMYCTUTD, IO CBOEMY YCMOTpPEHMIO,
BO3MO>KHOCTb HEBBITIOJTHEHNS YacTy IepednciieH-
HBIX IOIIOJTHUTE/IbHBIX TPeOOBaHMIL.

B cmenmannsnpoBaHHBIX PETMOHANIBHBIX MEX-
IiyHapOZJHbIX OPraHM3alMAX IO KOHTPOIO 3a 0be-
CIiedeH1eM 0e30IacHOCTY ITIOIETOB ¥ PacciiefioBa-
HMIO aBMALIMOHHBIX ITPOUCIIECTBUI U MHLUIEHTOB
YIGHCKUII COCTaB 3HAYMTEIbHO OoJiee OrpaHNYeH
U BK/IIOYaeT oT 6 1o 18 rocymapcts. YneHcTBO ro-
CYHapCTB B 9TUX MEXIYHAPONHBIX OpraHM3AIVIAX
OTPAaHMYMBAETCA Pa3IMIHBIMU YCIIOBMAMMY, BKIIIO-
Jas, B YaCTHOCTH:

- HeoOXOVMOCTb  IIONYYeHMs  COIJIACUA
OO/IBIINHCTBA WM BCEX JEMCTBYIOLINX TOCYAPCTB
- WIEHOB OPTaHU3aLUM J/I BCTYIUIEHNA B Hee HOBO-
ro wiena (Hanpumep, 8 AAMAC, ECCAA, ITACO,
Cosere o aByaryu u bopo);

- TIPMHAJJIeKHOCTb TOCYlapCTBa K OIpefie-
JIeHHOMY TreorpauyeckoMy pernoHy (Hampumep,
ywieHCTBO B ECCAA OTKpPBITO TONMBKO [y TOCY-
napcts Kapubckoro 6accerina);

- HeoOXOHMMOCTb y4acTus TOCYHapcTBa B
KaKOM-/IM0O0 JOIOTTHUTETbHOM MeXAYHAPOJHOM JI0-
rOBOpe, C KOTOPBIM CBs3aHa JIeATeIbHOCTb COOTBET-
CTBYIOLLENl PETMOHAIbHON MEXXIYHAPOJHOI OpraHu-
3aL[yV [10 KOHTPOJII0 33 0becIieyeHneM 6e30I1acCHOCTI
TIOTIETOB U PAacCIelOBAaHNIO aBMALIIOHHBIX ITPONCIIIe-
CTBUIT M MHIMJIEHTOB (HalpyMep, B CTy4ae 4ICHCTBA
B BATACOO, BATAVA, KACCOC u ECCAA), nna
HpUOOpPETEHNA M COXPAHEHNS YWICHCTBA B 3TOI Pern-
OHAJIbHOJ MeX/YHAPOIHOI OpraHu3anmm’.

71 The Pacific Islands Civil Aviation Safety and Security Treaty of 7 August 2004. Art 6. URL: http://www.paclii.org/pits/en/
status_pages/2004-7.html (accessed 18.09.2021).

72 Constitution of the African Civil Aviation Commission of 16 December 2009. Art. 19. URL: https://www.afcac.org/en/images/
Documentation/Constitution_eng.pdf (accessed 18.09.2021).

73 Statute of the Latin American Civil Aviation Commission (LACAC) of 14 December 1973. Art. 2. URL: https://www.jus.uio.no/
english/services/library/treaties/07/7-01/la_aviation_const.xml (accessed 18.09.2021).

74 European Civil Aviation Conference Constitution of 1993 and the Rules of Procedure of 1994. Art. 2 and Appendix. URL:
https://www.ecac-ceac.org/images/documents/ECAC-Doc_20_9th_edition_2020_Constitution_and_Rules_of Procedure.
pdf (accessed 18.09.2021).

> Hanpumep, ana uneHctsa B BATACOO 1 BATAVIA rocynapcTBO JOMKHO ObITb TakMKe y4acTHUKOM baHaXynbckoro forosopa
oT 29 aHBaps 2004 roga (perynupyeT 6osnee WUPOKMIA KPyr BOMPOCOB, CBA3aHHbIX C aBManepeBo3kamm 1 nubepanusauu-
€l KOMMEpPUECKOI [eATeNbHOCTY BO3AYLUHOMO TPAHCMOPTa), @ BbIXOA M3 NOC/e[HEro aBTOMATUYECKM BNeYeT BbIXOZ, rocy-
dapctea u3 Cornawenuna o co3gaHnn BATACOO 2009 roga un CornaweHus o co3gaHui BATAUA 2009 roga.Jna uneHctsa B
KACCOC rocypapctBy Heob6xoammo 6bITb uneHom Kapubckoro CoobLLecTBa, yupekaeHHOro U GyHKLIMOHMPYIOLEro Ha OCHO-
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A.A. batanos

B MeXIyHapofHBIX OpraHM3alMAX pernoHalb-
HOJ 3KOHOMMYECKOJ MHTErpalyy, B COCTaBe KO-
TOPBIX €CTb OPraH II0 KOHTPOJIIO 3a obecreyeHneM
0€30I1aCHOCTH TIOJIETOB, MX yYPeNUTE/IbHbIE AKTbI
YCTaHAB/IMBAKOT I TOCYAAPCTB elle 6ojee CIOX-
HbIe YC/IOBMA TPUOOPETeHNs B HUX WIEHCTBA, YTO
BIIOJIHE OO'BACHUMO C y4eTOM KOMIIIEKCHOTO XapaK-
Tepa 9KOHOMIYECKMX ¥ MHBIX OTHOLIEHMUI, Perynm-
pyeMbIX B paMKaX 3TMX PeTMOHA/IbHBIX OpraHM3a-
nuit. Kpome Toro, menernpoBaHue rocygapcTBamMm
OpraHu3aLVAM PErMOHANIbHON SKOHOMUYECKON MH-
TeTpaluyl 3HAUNTENbHBIX CyBepEeHHBIX IIpaB M Ha-
fie7ieHe VIX HaJHALMOHaIbHBIMY IIOJTHOMOYMAMM'®,
OYEeBMJIHO, 3aCTaB/IAET TOCYJApCTBA OCTOpPOXKHEe
u 60siee B3BEIIEHHO MOAXOAUTD K BOIIPOCY O BCTY-
IJIEHM) B yKa3aHHble OPTaHM3alluy, YTO B MUTOTe
MOXeT TaK)ke KOCBEHHO OIPaHNYMBATh Y/TIEHCTBO
B HIIX.

Xots, Kak ObUIO CKa3aHO, OONMBLIMHCTBO YKa-
3aHHBIX BbINIE PEIMOHATbHBIX MEXTYHAPOIHBIX
OpraHusanyit oOyCTaBIMBAIOT WIEHCTBO B HIUX
IPMHA/JIEKHOCTBIO TOCYAAPCTBA K OIpeieIeHHOMY
reorpauueckoMy peruoHy, CyLlecTBYyeT psf opra-
Husauuit (B yactaoct, AAMAC, ITACO, Coser 1o
aBmanuu u Bropo), 4byu yupenuTenbHble akThl HOp-
MaJIbHO JIOITYCKAIOT IIpUeM TF00ro roCyIapcTBa BHE
3aBJMICYMOCTH OT PETMOHAIbHON MPUHAIEKHOCTH,
HO TIPU YC/IOBMY COIJIACUSA BCEX MU OOMBLINHCTBA
4jleHOB opranusanuy. PakTHyecKn Ha CErONHAII-
Huit geub 4ieHcTBo B AAMAC, ITACO, CoseTe 110
aBuanuy 1 bopo orpaHmumBaeTcs rocygapcTBamMm
COOTBETCTBYIOIVIX PETMOHOB (HAIpMMep, YWIeHAMM
[TACO saBnA0TCA TONIBKO OCTPOBHBIE TOCYAAPCTBA
TUXOOKEAHCKOTO PETVOHA), OHAKO, KaK IIpefCcTaB-
JIAeTCs, COflepKalasACA B yIPeKTAIOIIX UX MEX]Y-
HapOJHBIX JOroBopax (opMaabHas BO3MOXXHOCTD
HPUCOEAVHEHNA TIO0r0 TOCy#HapcTBa B IIOCIIe-
IyIOLleM MOXKeT CTaTh IPUYMHON He Bcerma 060-
CHOBAHHOTO I TIO/IE3HOTO I 9TUX OPTaHM3aLNi
pacuMpeHns ux cocraBa 6e3 ydeTa permoHaIbHO
crieruKm.

B HacTosIee BpeMsA OHOI U3 aKTYalbHbIX IIPO-
071eM, CBAI3aHHBIX C JEATENTbHOCTBIO PEIMOHATbHBIX
MEeXIyHapOJHBIX OpraHusanuit B chepe obecmeve-
HMA 0€30I1aCHOCTY NOJIETOB U PAcC/IefiOBaHNA aBU-
AL[IOHHBIX TIPOMCIIECTBMIA, ABTIAETCSA OHOBPEMEH-
HOE YIEHCTBO I'OCY/JAPCTB B HECKOJIBKIX IOZOOHBIX
opranmsanyAx. IIpy 9ToM BaKHO pasfenATh OfHO-

BpPEMEHHOE YWIEHCTBO TOCYZJAPCTB B PETVIOHATbHBIX
MEXIYHAPOLHBIX OpPraHM3aLMAX C COBIAJAONICH 1
HeCOBITafIaloIIell KOMIIeTeHIIel.

[TpuMeps! 4eHCTBA TOCYAAPCTB OFHOBPEMEHHO
B PErVMOHA/IbHBIX MEXIYHAPOLHDIX aBMALMOHHBIX
OpraHu3alMAX ¢ IMPOKOV KOMIIETEHIMEN, C OFHOM
CTOPOHBI, 1 B PETMOHA/IbHBIX MEKIYHApORHBIX Op-
raHM3alMAX [0 KOHTPOMIO 3a obecredeHneM Oes-
OIIACHOCTM IIOJIETOB U pAacCIeflOBaHMEM aBUAL-
OHHBIX MPOWCIIECTBUII MO0 B MEXAYHAPOLHBIX
OpraHU3aLMAX PErMOHAIbHON SKOHOMMYECKOI MH-
TerpaLyil, B COCTaBe KOTOPBIX €CTh OpraH 110 KOH-
Tponio 3a obecriedeHneM 0e30IaCHOCTY IIO/IETOB,
C [Ipyroif CTOPOHBI, CYIIECTBYIOT IIOYTM BO BCEX
pernonax. Tak, Bce rocymapctBa — wiensl EC (1
clIenoBaTeNnbHo, WieHbl ero aredrcrsa EACA), He-
KOTOpbIe rocyfapcTsa — wieHbl CoBeTa 10 aBUALUN
u bropo Taxoke asmatorcs yieHamu EKAK, Bce rocy-
mapctBa — uneHsl BATACOO, BATAVIA, AAMAC,
BAC, 3A9BC u CEMAC - uneunt AOKAK, u nBa
u3 Hux (Maspuranus u Komopckue OctpoBa) - ernje
n yneHsl AKAO. HekoTopble rocyapcTBa — 4IeHbl
KACCOC (smaiika) n Bce TOCYHapcTBa — YIEHBI
KOKECHA cocrosrt B JIAKAK. ITockonbky k chepe
nesstenbHOCT EKAK, AOKAK, AKAO un JTAKAK
OTHOCUTCS JIMIIb KOOPAMHALVA OOIMX BOIPO-
coB obecrieyenns 6e€30MaCHOCTH IIOJIETOB U OHM He
BBIIIOJIHAIOT HENOCPEACTBEHHO (YHKIWIlI 110 KOH-
Tposio 3a obecredeHneM 0€30IaCHOCTY TIOIETOB 1
pacc/IeOBaHUI0 ABMALMOHHBIX IIPOMCIICCTBUIL U
VHLMJICHTOB, JieNIeTYPOBAaHHBIX VIM TOCY[apCTBa-
MI-4JIeHaMJl, YIX KOMIIeTEHI[U He IlepeceKaeTcs C
KOMIIeTEHIIVE]l IIePeYMCICHHBIX MEXIYHaPOJHbBIX
OpraHm3aruit o KOHTPOJIIO 3a obecriedeHneM 6e30-
IIACHOCTY TIOJIETOB Y PacCiIefiOBAHMIO aBUALIMIOHHBIX
NIPONCIIECTBUIL, HECTBYIOIMX B COOTBETCTBYIO-
IMX pervoHax. B aTOl CBA3Y WIEHCTBO rOCYHApCTB
B EKAK, AOKAK, AKAO n TAKAK ongHOoBpeMeHHO
C WICHCTBOM B PETVIOHA/IbHBIX MEKIYHAPOJHBIX Op-
raHM3alMAX [0 KOHTPOIIIO 3a obecredeHneM 6e30-
IIACHOCTY TIOJIETOB Y PacCiIefiOBAHMIO0 aBUALIMIOHHBIX
HPOVICIIECTBUIT He BBI3BIBAET IIPOO/IeM, a HAIPOTHUB,
H03BOJIsAET O0/ee LIMPOKOMY KPYTy TOCYAApCTB pe-
TMOHA KOOPAVHMPOBATh BOIPOCH 0e30MacHOCTI
IIOJIETOB C YYETOM APYTUX aCIEKTOB AEATE/IbHOCTH
TPXIAHCKOIT aBuanuy (Harpumep, 5SKOHOMIUIECKIX
ACIIEKTOB PpasBUTUA BO3LYLIHBIX IIEPEBO3OK, CO-
BEpIICHCTBOBAHNS a3pPOHABUTALVOHHBIX CPELCTB,

BaHuu MNepecmoTpeHHoro lorosopa Yaryapamac o cospgaHum Kapubckoro CoobuiecTsa, BKtoYasa EQVHbIA PbIHOK 1 SKOHO-
Muky KAPMKOM 2001 ropa, nockonbky KACCOC ogHoBpemeHHO aBnAeTca yupexaeHnem Kapnbckoro CoobLecTsa.
76 Tlo Bonpocy cofepkaHnA NOHATUA <HafHALMOHANIbHOCTb» B MeXAYHapOAHOM Nnpase cM., Hanpumep: [faBpunos, [JaHbLuoB

2019:6-13].
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3aIMTHI OKPY>KAIOLIE CPefbl OT BPELHOTO BO3MIEN-
CTBMA I'PXIAHCKON aBUALIVN U T. 1I.).

YTo KacaeTcs cyyaeB 4Ie€HCTBA FOCYAPCTB Ofi-
HOBPEMEHHO B JIByX PETMOHA/IbHBIX MEXIyHapof-
HBIX OpPraHM3alMAX C COBIIAZIAIONIE KOMIIETEHIE,
TO OHM VIMeIOT MecTo B Adpuke, pernone Kapu6-
ckoro bacceitHa u B EBpasun. Hammpumep, B Adpuxke
rocygapcTsa — wiensl CEMAC, B cocTaBe KoTOpoO-
ro eCTb ATeHTCTBO IO KOHTPOJIIO 3a obecreyeHnem
6esomacHocTy monetoB B llentpanpHoit Adpuke
(ACCA), rocymapctBa — wiensl 3A9BC, opranom
KOTOPOTO sAB/IAeTCA PernoHanbHoe ympaByieHue 1o
KOHTPOJIIO 3a obecriedeHyeM 6e30IIacHOCTM IOJIe-
TOB ) ABMALMOHHOJ 6€30MacHOCTI B TPKIAHCKON
asmanmu (YPCAK) u rocymapcrtBa — umenst Co-
obuiectsa passutus IOra Apprku, B paMkax KOTo-
poro B HacTosIee BpeMsA UJET IMPOLecC CO3TAaHMA
opraHa I1o KOHTPOJIIO 3a ofbecredeHyeM 6e301acHo-
CTU IIOJIETOB, TaKXe ABIAITCH wieHamu AAMAC,
a O6wpenunenHas Pecniy6muka TaH3aHus coctout
Kak B wieHcTBe CoobmectBa passutus IOra Ad-
puku, Tak 1 B BAC, B cocTaBe KOTOpPOTO JiefiCTBYeT
ATeHTCTBO IO KOHTpO/MIO 3a obecredeHueM Oes-
OITACHOCTY TIO/IETOB U aBMALIMOHHOII 6e30I1aCHOCTI
(KACCOA). B pernone Kapubckoro 6acceitna Bce
rocygapctsa — wieHbl ECCAA opHOBpeMeHHO co-
croar B KACCOC. Ha eBpasuiickoM KOHTMHEHTe
Pecniy6rmika Apmenns un Poccuiickas ®enepanns B
2018 ropy 3axmounu fipyT ¢ apyrom CoraiieHue o
CO3JaHUM 1 AEATeNbHOCTU MeXIyHapOogHOro 610po
TI0 PacCiIeloBaHNIO ABMAIVIOHHBIX ITPOUCIIECTBUI 1
Cepbe3HbIX VHINMIEHTOB, OCTABAACH IIPY 3TOM UJIe-
Hamu CoBeta o aBmauuy, 4yeit opran MAK toxe
ocyuiecTBIAeT QYHKIMM MO PacCIefOBaHNIO aBya-
IIVIOHHBIX ITPOMCIIECTBMUIA.

IIpo6nemMa OFHOBPEMEHHOTO WIEHCTBA TOCY-
JApCTB B [IBYX PETMOHANIbHBIX MEXIYHapOJHbIX
OpraHu3alyAX C COBIAJAIOLIEN] KOMIIETEHIMEN B
067macTyt KOHTPOJIA 3a obecredeHeM 6e30MacHOCTI
H0JIETOB 0COOEHHO OcTpo cToutT B Adpuke. Hecy-
qaiiHo pesomtorynu Accam6bnen VIKAO, mokymeH-
ol ADKAK 11 AdprkaHcKoro corosa HeOFHOKPATHO

IpM3bIBAIM ApPUKAHCKUE TOCYAApCTBA HE CTaHO-
BUTBCS WIEHOM 0o0Jiee OZHON PEerMOHANbHON MeX-
IiyHapOJJHOI OpraHM3aluy IO KOHTPOMIO 3a 0be-
cIiedeH1eM 0e30MacHOCTY IOJIETOB BO M30OexaHMme
Iy6nMupoBaHMs TPEfOCTABIAEMOrO 00CTyXIBAHMS
u nosbienus sddexrusHocT paborer’”’. Octpo-
Ta YKa3aHHOI NPOO/IeMbl CBsA3aHa C PSAIOM 00CTO-
ATENIbCTB SKOHOMIYECKOTO, OPTaHM3alMOHHOTO U
IPaBOBOTO XapaKTepa.

Bo-mepBbIX, perynapHble 3afiep)kKu B yILIaTe
B3HOCOB B OIOJDKET PErMOHAIbHBIX MEXJYHapOf-
HbIX OPraHM3aILMil CO CTOPOHBI UX TOCYHApCTB-
4JIEHOB, MHOTVE U3 KOTOPBIX CaMMl HaXOfATCA B
TAXKETIOM SKOHOMMYECKOM IIONIOKEHNY, IPUBOJAT
K OTCYTCTBMIO CTaOMIBHOTO (pUHAHCUPOBAHNUS yKa-
3aHHbIX opranusanuit’®. ITpu aTom, ecnu ofgHu U Te
e apMKaHCKIe TOCY;apCTBA, He TOTOBbIE K ITOCTO-
AHHOMY (PMHAHCUPOBAHWIO PETMOHATIbHBIX MEX/Y-
HapOJHbIX OPraHyM3alMii B 00/7acTM KOHTPONIA 3a
obecreyeHneM 0e30IIaCHOCTU IOJIETOB, OJHOBpe-
MEHHO CTaHOBATCS YWIEHAMV HECKO/IbKIX ITOI0OHBIX
OpraHM3alLWil, KXAas U3 HMUX BIOJHE OXUZAEMO
CTOJIKHETCA C PUHAHCOBBIMM TPYAHOCTAMIL.

Bo-Broppix, peduunT KBa/IMGUIMPOBAHHBIX
aBUAIVIOHHBIX CIIEIMAJICTOB, CIIOCOOHBIX BBINOJ-
HATDb QYHKLMY TT0 KOHTPOJIIO 32 oOecrieyeHreM Oes-
OITACHOCTM TOJIETOB Ha a)pPMKAHCKOM KOHTVHEHTE,
3HAUNMTETBHO OCTIOXKHSAET JIeATENIbHOCTD PErYOHAIb-
HBIX MEeX/JYHapPOJHBIX OpPraHM3aluii, KOTOpble Ha-
Jie/ieHbl TaHHBIMM QYHKIVMAMM U Ha QOHE HelOCTaT-
Ka (VMHAHCMPOBAHMA BBIHY)K/IEHBI y4acTBOBAaTh B
«KOHKYPEHTHOI1 60pbbe» 3a KBamMUIMpOBaHHbIE
KaJpbl KaK IPYT C APYTOM, TaK U C CAMUMM FOCyAap-
crBaMn”’. YJIeHCTBO OJHVX M TeX >Ke TOCY[apCTB B
HECKOJIBKMX IIOJOOHBIX PErMOHAIbHBIX MEX[yHa-
POIHBIX OpraHM3aLVAX JUIIb YCYTyO/IsAeT yKasaH-
HYI0 Ipo0TIEeMY.

/1 HaxoHel, B-TpeTbMX, WIEHCTBO TOCYAApPCTB
Ooree yeM B OJfHOJ DPerMOHAIbHOI MEXIyHapOf-
HOJT OpraHm3anuy, obmajaoleil KOMIeTeHIMel 1o
KOHTPOJIO 3a obecriedeHyeM 0e30IIacCHOCTM IOJIe-
TOB, IOTEHIMATbHO MOXKET NPUBECTV K KOJUIM3UM

7 IKAO: Pe3ontouus Accambnen A38-7. — [elicmayrouwue pesosoyuu Accambrieu (no cocmosHuto Ha 4 okmsabpa 2019 200a).
Joctyn: https://www.icao.int/publications/Documents/10140_ru.pdf (gata obpaweruns: 18.09.2021); UKAO: Pabounii fo-
KymeHT 40-1 ceccum Accambnen «Mopaepka 1 MOMOLLb PervoHarnibHbIM OpraHu3aLyaM Mo KOHTPOSO 3a obecneyeHnem
6e3onacHocTn nonetoB (RSOO) B pernoHe Adprku 1 MHguiickoro okeaHa (AFl)». 31.07.2019. Joctyn: https://www.icao.int/
Meetings/a40/Documents/WP/wp_153_ru.pdf (aata obpaieHus: 18.09.2021).

78 |CAO: Report on the ICAO Evaluation of Regional Safety Oversight Organizations. November 2017. P. 9-10. URL: http://
coscapsouthasia.org/wp-content/uploads/2017/12/ICAO_RSOO_Evaluation_Final_V01_Nov-2017.pdf (accessed 18.09.2021
79 MIKAO: Paboumin fokymeHT 40-i1 ceccumn Accambnen «[ogaepKKa 1 NOMOLLb PervoHasibHbiM OpraHy3aumsam no KOHTPO-
nio 3a obecrieyeHnem 6e3onacHocTn nonetos (RSO0) B pernoHe Adprkn n NHaniickoro okeaHa (AFl)». 31.07.2019. Joctyn:
https://www.icao.int/Meetings/a40/Documents/WP/wp_153_ru.pdf (gata obpaiieHus: 18.09.2021).
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MeXX/JYHapOJJHO-TIPaBOBBIX 005A3aTe/IbCTB JaHHBIX
TOCY[ApCTB, TO €CTb K CUTYaI[uM, KOTAa Tocyfiap-
CTBO OyfeT IOCTaBJIeHO Iepel HeOOXOLMMOCTBHIO
BBIIIOJTHEHN TIPOTUBOPEYALINX PYT APYTy pelie-
HUIT IBYX pervoHa/JbHbIX OPTaHM3aLuI 110 OfHOMY
U ToMy >ke Borpocy. Hampumep, mpasuia u mpo-
Lefypel B o6macty cepTumkanmy u obecredeHns
6esomacHocTy 1monetos, npuHsaTeie AAMAC, mu6o
pesynbraTsl aygutoB AAMAC cBOMX TOCyHapcTB-
4IEHOB IO COOIONEHNIO IPaBWI U IPOLEAyp B
cepe 6e30macHOCTM ITONETOB MOTYT BCTYINUTH B
IpOTUBOpeYNe C aHAIOTMYHBIMY TIPABU/IAMM, TIPO-
uenypamu 1 pesynpratamm aygutos ACCA umn
YPCAK.

YunuteiBas, 4TO HpaBu/ia, MPOLEAYPhl U pelle-
HMA PETMOHANbHBIX MEXIYHAPOJHBIX OpraHM3a-
LIt ¥ CaMMX TOCYHApCTB B 00macTy obecreyeHns
0€3011aCHOCTY TOJIETOB B TOJ VIV VHOJ CTeNeHN
HAaIIpaBJieHbl HA BHEJPeHNe MeX/JYHaPOIHBIX CTaH-
mapros MIKAO, npuHumaemMbIXx Ha ocHOBaHUM Yu-
KarcKoil KOHBEHIINI, TeOPEeTIYECKY cama ImpobnemMa
IPOTUBOPEUNIT MEXJy IpaBUIaMy, IPOLefypaMu
U pelleHNAMN STUX PEerMOHATbHBIX OpPraHM3aINil
Mor/Ia Obl OBITh MCK/IYEHA, €CIU Obl OHU IIOJIHO-
CTBI0 COOTBETCTBOBA/IN YKA3aHHBIM YHMBEpCa/lb-
HBIM MeXJYHapO#HbIM cTaHfapTaM. OfHAKO Ha
IpaKTUKe, BBUJY CIOKHOCTU M He BCErfia TOYHBIX
(bOpMyIMPOBOK CaMUX MeXIYHAPOIHBIX CTaHZAp-
toB VMIKAO, a Takxke NpUYNH 3KOHOMUYECKOTO I
MHOTO XapaKTepa, K COKa/eHNIo, YPOBEHb UX BHe-
[ipeHMsA B PA3TNYHBIX TOCYIAPCTBAX M PETMOHAX Ja-
JIeKO He Of[THAKOB, YTO B CBOIO OYepefb IPUBOAUT
K OTCYTCTBHUIO, B 0COOEHHOCTH, B AdpuKke, efnHO-
00pasus IpaBWI, CTAHAAPTOB U TpoLenyp B cdepe
0€301aCHOCTY IIOJIETOB, MIPEIYCMOTPEHHOTO CT. 37
Unkarckoit KOHBEHILIUIA.

KoHeuHo, mo6oe TocyfapcTBo Kak CyBepeHHOE
obpa3oBaHue BIpaBe CaMOCTOSATEILHO pellaTh BO-
IIPOC O WIEHCTBE B TON W/IM VIHOV MEXIYHAapOLHO
aBMALIOHHON OpTaHM3ALMM TIPU YCTIOBUU COBMe-
CTYMOCTM TIPMHUMAaeMBIX VM Ha cebs MeXJyHa-
POIHO-IIPAaBOBBLIX 00A3aTeNbCTB ¢ UMKArcKoil KOH-
BEHLMEN U C Y4eTOM OTPaHMYEeHMIT B OTHOIIEHUN
4JIEHCTBA, KOTOpbIe MOTYT OBITb YCTAHOBJIEHBI Y4-
peauTeNbHbIMY AKTaMM COOTBETCTBYIOLINX MEX/Y-
HapOJIHbIX OpraHM3anuii (HalpyuMmep, IpUHAIEK-
HOCTb TOCY[ApCTBa K OIIpele/IeHHOMY PperuoHy

U T. I.). B 91011 CBSI3M, HM B KO€lI Mepe He ITpeyMeHb-
IIas 3Ha4YeHue IPUHINIIA CyBEPEHHOTO PaBEHCTBA
TOCYapCTB, BO3MOXHBIM BAapUAHTOM peIleHNsA
npo6/eMbl JYOMVPOBAHNUS YIEHCTBA B PErMOHAb-
HBIX ME&XIYHAaPOIHbBIX OPTaHM3AIMAX [0 KOHTPOJIIO
3a obecreyeHneM 0e30IACHOCTM IIOJIETOB M pac-
C/Ie[IOBAaHVIO ABUAIMOHHBIX IIPOMCIIECTBUII MOITIO
OBl CTaTh BK/IOYEHME B MEXIYHAPOJHBIE JOTOBO-
pBl, yYpeXpHamoliye HaHHbIe OpraHmsanym, 6Oomee
KECTKUX YCTIOBUII BCTYIUICHMS /I HOBBIX T'OCY-
IapCTB-wieHOB. Io/oXKeHNs yKa3aHHBIX MEXyHa-
POZIHBIX JOTOBOPOB (Y4peAUTETbHbIX aKTOB) MOIJIN
OBl TIpeycMaTpyBaTh, YTO YC/IOBMA YIEHCTBA B CO-
OTBETCTBYIOLIENl PETMOHAIbHON MEXIYHAPOLHOM
OpTraHM3ALMU COINIACYIOTCA OTHENbHO C KaXK[IBIM
TOCYapCTBOM M JJOJDKHBI ObITb HAIIpaBJIeHbI, B TOM
qyc/le Ha VCKIIOYeHMe MOTeHIMATbHBIX CIydaeB
KOJUIM3UY MEeXXIYHAPOIHO-IIPAaBOBBIX 0053aTe/IbCTB
JIAHHBIX TOCYHApCTB (HAampyMep, Iepef BCTYILIe-
HJMEM JIV He3aMeINTENTbHO IOC/Ie BCTYIUICHVS B
TaKyI0 PETMOHa/TbHYI0 MEXIYHApOLHYI0 OpraHu3a-
IIMI0 Ha TOCYZIApCTBO MOXKET ObITh BO3/IOKeHa 0051-
3aHHOCTD BBIVITY U3 SPYIOJ pEerMOHaIbHONM OpPTaHM-
3aIUU C TAKOI1 XKe KomneTeHnueir)®.

5. O61111€e BHIBOIDI

HecmoTps Ha OueBMIHbIE TPEVMYIIECTBA 1 BaXK-
HOe 3HaueHle PETMOHATbHOrO COTPYAHNYECTBA TO-
CYHapCTB UL HOBBIIIEHNSA YPOBHA 0e30IacCHOCTI
IIOJIETOB B IPKAAHCKOM aBMALIVM, HA CETOHALIHNI
JieHb Ja/IbHeiilee pasBUTHE NAHHOTO COTPYAHUYe-
CTBa 3aBVUCUT OT YCIIEIIHOTO PeIleHNs CIefyOInX
npo6ieM:

- HeoOXOopMMOCTb COBEpIICHCTBOBAHMA
MEXIyHapOJHO-IIPaBOBOI 6a3bl (HAaIpyuMep, MeX-
IlyHapOJiHbIE OTOBOPBI, PELICHVII MeXYHAPOTHBIX
OpTraHU3ALWIl U Ap.) YUPEKAEHUA U eATETbHOCTI
PerMOHa/IBHBIX MEXIYHApOJHbIX OpTaHM3ALMIl 1
OpraHoB 0 KOHTPOJIO 3a obecrieyeHreM Oe3omac-
HOCTM TIOJIETOB ¥ PAacC/IefOBAHMIO aBUAIMOHHBIX
IPOMCIIECTBUIT, B TOM YNC/Ie B HAIPaBJIeHUN pac-
IIMPEHNA UX OTHOMOYMIT I/ VX TOCY/iapCTB-4Ie-
HOB (HampuMep, cepTUdUKaLMA aBUALMOHHOI TeX-
HMKU U JPYTUX OOBEKTOB TPaXKAHCKON aBMALVIN,
OCYLIeCTB/ICHNE IIONHOTO PAacC/IejOBaHNsA aBYAILU-
OHHBIX IIPOMCIIECTBUII U T. 11.);

& TMopobHas NpaKTUKa NCNonb3yeTcs, Hanpumep, B pamkax EBponerickoro Coto3a, Npw BCTYMIEHNMN B KOTOPbIA rOCYAapCTBO
[OMKHO BbIMOMHUTD YC/IOBUSA, PedyCMOTPEHHbIE B AJOroBope o ero npucoeauHeHnm K EC (accession treaty). [laHHble ycnoBua
npucoeguHeHns (Bctynnenus B EC) moryT BKtouaTb B ceba 06A3aTenbCcTBa BbIXOAa M3 onpeAeneHHbIX 0roBOPOB C TPeTbY-
MW rocyfiapcTBamu (B TOM YMCIe BbIXOA 13 COMNALLEHUiA O 30HaX CBOOOAHO TOProBv C TPETbYMI FOCY[apCTBaMM).
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- OrpaHMYeHMEe CIy4aeB OJHOBPEMEHHOTO
YJIEHCTBA Of{HMX VI TeX K€ TOCYAAPCTB B HECKOIBKIX
PernoHaNbHBIX MEKYHAPOLHbIX OPraHU3ALMAX 110
KOHTPOJIIO 32 06ecriedeHneM 6e30I1aCHOCTH TT0IeTOB
M PACCTIefOBAHNMI0 ABUALMOHHBIX IIPONCIIECTBUIL,
HATIpUMep, 3a CYET BKIIOYEHNS B MEXKYHAPOJHbIE
JIOTOBOPBI, YIPEKHAIINe TaHHbIE PerMOHATbHbIE
opraHusaruu, 60ree >KeCTKUX YCIOBUI BCTYIIEHVs
B HIMX TOCYHAPCTB;

- obecneveHue 6onmee CTabWIBHOTO (UHAH-
CUPOBAHUSI JIEATEBHOCTY PErMOHANBHBIX MEXY-
HapOJHbIX OPTAHM3ALMII ¥ OPraHOB 110 KOHTPOJIIO
3a obecredeHneM 0e30IIACHOCTU IOJIETOB ¥ pac-
CTIe[IOBAHNIO ABUALVIOHHBIX TIPOVCIIECTBIL, B 4aCT-
HOCTH 3a CUeT IIPeJOCTAB/IEHNs] BO3MOXXHOCT YBe-
JIM4YeHNs B3HOCA B MX OIOMKET OTHENbHBIM Ooree
9KOHOMMYECKN Pa3BUTBIM TOCYAAPCTBAM-YIEHAM,
KOTOPHIM YYPEIUTEbHbBIM aKTOM pernoHaIbHOM
MEX/YHAPOJHOI OPTaHM3ALMM MOTYT OBITH [aHbI
6ortee MIMPOKNeE MpaBa Py IPUHSITUN OIpeleNeH-
HBIX pelleHWiI ee OpraHamu (Hampumep, IOCpes-
CTBOM BBeJIEHNs TIPUHIUIIA B3BEIIEHHOTO TOTI0CO-
BaHUA);

- obydeHue ¥ TOBBIIIEHNEe KBanUpUKALUN
GONBIIETO YMC/IA CHEUATNCTOB, BbIIOMTHAOIIUX
MHCIIEKTOPCKYe QYHKIMM B 00/1acT KOHTPOJIS 3a
obecriedeHneM 0e30IMACHOCTY HOETOB U QYHKIMM
[0 PACCIEOBAHNIO ABMALIVIOHHBIX MPOVCIIECTBMUI
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NMPABOCYAUME OT AMEHU LWLUECTU
MWIJIMOHOB OBBUHUTEJIEN: AENO
«THE ATTORNEY GENERAL OF THE
GOVERNMENT OF ISRAEL V. ADOLF
EICHMANN» B KOHTEKCTE
MEXOYHAPOAHOIO MNMPABA

BBEJTEHIIE. Yeonostoe npecnedosariue Adonvga Jix-
Mana, 00HO20 U3 HAUOOMEe PASLICKUBAEMBIX BOEHHDIX
NpecmynHuKos, Puzypuposasuieeo 6 Hucne naeHbIX
«APXUMEKMOPO8» «OKOHUAMENbHOZ0 pPeuieHUst espeii-
CK020 801IPOCA», BbI3BAIO UETbLTL PO NPOOTIEM NOMUMU-
UecK020, NPAB0BO20 XAPAKIMEPA U IMUHECKO20 XAPAK-
mepa. IIpu amom cydebHoe pasbupamenvcmeo no Oemy
A. Sixmana 6vinio becnpeyedeHmMHbIM 8 0071201 UCHO-
ULl MeHOYHAPOOHO20 Y207106H020 NPABA 6 CUTLY 1471020
pAoa obcmosmenvcme. Xoms mHozue uoepol Hauucm-
K020 pexcuma npedcmani neped MexicoyHapooHvim 60-
eHHvIM mpubyHanom 6 Hioprbepee, maccosvie youticmea
u opyaue sonutousue npecmynnenus npomue Espeticko-
20 HAPOOA He CIMATIU OCHOBHbIM NPEOMEINOM Y207106H020
pasbupamenvcmea, a HEKOMOPbLIM OP2AHUAMOPAM CU-
CIMeMAmUu4ecko20 UcpebieHUs espees HaceneHus yoa-
JIOCb CKPbIMbCS 01 OMeemcmeeHHocmu. B amom ommo-
uieHuU npecnedosarue U HAKA3AHUe 00H020 U3 eTIABHDIX
BUHOBHUKO8 2eHOUUOA eBPelicKoe0 HACeNeHUs A8UNIOCh
00HOIL U3 CAMbIX 8AICHBIX 3a0a4 2ocydapcmea V3paure.
MATEPVAJIBIMMETOIDI. Teopemuueckyro ocHosy
UCCTIE00BAHUS COCNABUTIU PAOONTbL 6e0YULUX T0PUCIIOB-
MENOYHAPOOHUKOB, CHEUUATIUSUPYIOUUXCST 8 00TIacmu
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MEINOYHAPOOHO20 Y20TI08HO20 NPABA, 4 MAKHe MeH0Y-
HAPOOHOTI  6bI0AUY  NPECYNHUKOB; AHATIUMUHECKYIO
6a3y - pewernus Hioprbepeckoeo meioyHapooHozo 60-
eHHO20 MPUOYHANA, HAUUOHATIBHBIX CYO08 20CY0apcmea
Vspaunv, exkmouas 3Hakoeoe peuserue The Attorney
General of the Government of Israel v. Adolf Eichmann,
a maxie pewsenusi HayuoranvHoix cyoos CIIIA, npu-
B8e0EHHDIX 6 CIANTbe 6 UETIX KOMNAPAMUBHO20 AHAIU-
3a. OCHOBHbIMU MeMOOaMU UCCTIE008aHUS ABTITIOMCH:
ucmopuyeckuil memoo, memoost PopManuHOL N02UKU,
BKTIIOHAS AHATIU3, CUHMe3 U AHATIOUI0, 4 MAaKHe Cu-
CIMeMHbLLL, CPABHUMENTbHO-NPABOBOLL MemMOObL.

PE3VJIBTATDBI UCCITETOBAHMS. Ha ocHose uc-
C1e008aHUST MEHOYHAPOOHO-NPABOBLIX AKIMOB, MeHDY-
HAPOOHOLL CYOEOHOU NPAKIMUKU, A MAKIHe HAUUOHATILHO-
20 3aKOHOOAMENbCMBA U NPAKMUKU CYOCOHVIX 0P2aHOB
eocyoapcmea VI3pausv, asmopom Gopmupyomes v160-
0bl, CBA3AHHDIE C YCINAHOBTIEHUE BUO08 Y207106HOTL HOPUC-
OuKyUY, noxuweHuem 008UHTEMbIX C MeppUmopuu
UHOCHIPAHHDBIX 20CY0ApPCMe, €20 NOCTe0CMBUs 8 6ude
HApyWieHUs cyseperumema eocyoapcmea. Bmecme ¢
mem, 68 CmMamve yKasvlBaermcs, 4mo 00CoAmenbcmea
apecrma u cnocob 00cmaesKu He PaccMampuaomcst 6
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Kauecmee pene6aHmMHbIX 00CIOAMENbCme, Komopble
Moenu Obl NPenAMCME06amy OCYUECBNIEHUID  Yeo-
JI06HOTL HOpUCOUKUUU. B KoHmexcme ocyujecmenenus
1pasocyoust Ha A. DiXMAHOM AsMop aHANU3UPyem om-
OenvHvle nonoxerus Konsenyuu o crmamyce besxenues
om 14 dexabps 1951 2.

OBCYJKIJEHME V1 BBIBOJDI. B xo0e nposedertozo
UCCTIE008AHUS ABIOP NPOAHATIUSUPOBATL 3HAUUNETb-
HbllL 00eM MAamepuanos, 0000uUn OOKMPUHATLHYIE
no3uLuL, BblI0BUHYMbIE PAOOM BLIOAIOUUXCS YHEHDbIX-
MeHOYHAPOOHUKOB, A MAKIHe CHOPMUPOBATI 8bl600 O
mom, umo cyo Hao Adonbom IUXMAHOM 03HAMEHOBAT
c0001i He MOTILKO OCYuU4ecmeieHue Npasocyoust HA0 2eHO-
yudapuem, HO U NPe0OCABUTI ele 00HY BO3MONCHOCIL
WUPOKOTE MEHOYHAPOOHOTI 02NIACKU BONUIOUAUX Hpe-
CIMyNJieHUti HAUUCICKO20 Percuma U Heo0X00UMOCHTb
00be0UHEHUST KOTTIEKIMUBHBIX YCUULL 20CY0apcme 07t
u36asneHUst 6y0yusux noKoseHuil om nodo6HwIX 37100e-
AHUTL.

KITIOUEBBIE CJIOBA: wmesdyHapooHoe yeonosHoe
1paso, B0eHHbvle NPeCMyNTIeHUs], 2eHOUUO, npecniyne-

INTERNATIONAL CRIMINAL LAW

HUST IPOMUB 1eTI08eUHOCU, Y20TI08HOE NPecrie008aHue,
MescoyHapoonwiii 8oeHHblil mpubynan 6 Hioprbepee,
Xonoxocm, aKcmpaouyus, HACUICIMBEHHOE NOXULE-
Hue, YHUBEPCATLHAS HOPUCOUKUUST, NPUHUUN MepPUmo-
puanvHocmu, NPUHUUN NPOMEKMUBHOCY, CIMAMYC
bexcenues, hostis humani generis, 06s3amenvcmea erga
ormnes, HOPMb jus cogens

VI IIUTUPOBAHMSA: Cadapos H.A. 2021. ITpa-
BOCYZIVIe OT VIMEHM ILIECTV MVWUIMOHOB OOBMHUTETIEN:
neno «The Attorney General of the Government of Israel
v. Adolf Eichmann» B KOHTEKCTe MeXIyHAPOZHOTO
paBa. — MOCKOSCKULL #yPHAT MEHOYHAPOOHO20 NPAasaA.
Ne4. C. 70-107. DOL: https://doi.org/10.24833/0869-
0049-2021-4-70-107

Asmop 3asersem 06 Omcymcmeuu KOHPIUKMaA uxme-
pecos.

Jlannas nyonuxayusi ompasiaem nudHyo mouky 3pe-
HUS A8MOpPa U He MOXer acCouUUPOBANvCs ¢ No3uLUelt
KAaK020-7u60 0PUUUATILHOZ0 YHPeHOeHUS.
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JUSTICE IN THE NAME OF SIX MILLION
ACCUSERS: THE CASE OF THE ATTORNEY
GENERAL OF THE GOVERNMENT OF
ISRAEL V. ADOLF EICHMANN IN THE
CONTEXT OF INTERNATIONAL LAW

INTRODUCTION. The legal saga of the prosecution of  political and legal problems. The Eichmann trial is un-

Adolf Eichmann, one of the most wanted war criminals
and chief ‘architect” of the Holocaust, raises many ethical,
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precedented in the long history of international criminal
law for many reasons. Although many leaders of Nazi re-
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gime were put on trial at Nuremberg before International
Military Tribunal, mass killings and other outrageous
crimes against Jews was not the main object of the trial.
Thereby prosecution and punishment one of the most im-
portant organizers of the genocide of Jewish people, crea-
tor of new type of evil and new type of crime, become the
great task of the State of Israel.

MATERIALS AND METHODS. The theoretical basis
of the study consists of the works of leading international
lawyers specializing in international criminal law, as well
as the international extradition of criminals; the analyti-
cal base comprises of the decisions of the Nuremberg Inter-
national Military Tribunal, as well as the national courts
of the State of Israel, in particular the cult decision the
Attorney General of the Government of Israel v. Adolf
Eichmann, as well as the decisions of the national courts
of the United States, cited in the article for the purpose of
comparative analysis. The methodological basis of the re-
search comprises historical method, methods of formal
logic, including analysis, synthesis and analogy, as well as
systemic, comparative legal methods and method of inter-
pretation.

RESEARCH RESULTS. Based on the study of interna-
tional legal instruments and international judicial prac-
tice, as well as the national legislation of the State of Israel,
the author made conclusions related to the abduction of
accused from the territory of a foreign state, in particular
its consequences in the form of violation of the sovereignty
of the state. At the same time, the article contains a state-
ment that the unlawfulness of the arrest does not prevent
the court from exercising jurisdiction over the person. In
the context of the administration of justice by the State of
Israel, the author analyzes the Convention relating to the
Status of Refugees of December 14, 1951, paying special

attention to the problem of the possible immunity of the
accused based on the refugee status granted by the state.
DISCUSSION AND CONCLUSIONS. In the course of
the study, the author analyzed a significant amount of
materials, summarized the doctrinal positions put for-
ward by a number of prominent international scholars,
and also formed the conclusion that the trial of Eichmann
marked not only the administration of justice over the in-
ternational criminal, but also provided another opportu-
nity for a broad international publicity of the horrors of
the Nazi regime and the need to unite collective efforts of
states to save future generations from such international
crimes.

KEYWORDS: international criminal law, war crimes,
genocide, crimes against humanity, criminal prosecution,
International Military Tribunal at Nuremberg, Holo-
caust, extradition, forced abduction, universal jurisdic-
tion, principle of territoriality, protective principle, status
of refugees, hostis humani generis, obligations erga omnes,
jus cogens norms
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«IIpencras 3nech nepen Bamu, Cynbu Vspanis, 4To0bI OCYIeCTBIATH
o6BUHeHMe IPOTUB Atonbga JiIXMaHa, g CTO He ofyH. CO MHOIT B 9TOT Yac IIeCTb MIUIMOHOB
o6BuHMTENelT. HO OHM He MOTYT BCTaTh 1 yKa3aTb OOBMHAIOIIVM IIEPCTOM Ha CUJIAIETO HA CKaMbe

HOJCY/VIMBIX ¥ BOCK/IMKHYTb: «5I 06BUHsAIO!». .

. 51 6yny 3a HUX TOBOPUTD ¥ OT VX VIMEHM IIPEbSBIIIO

yKacalolyil OOBVHUTEIbHbI aKT»

Brigep:kka us peun IenepanpHoro npokypopa Vispanna Iugeona Xaysnepa

1. BBenenne

H potiecc GOPMMPOBAHMA HOBOTO MEX/yHa-
POJSHO-IIPABOBOTO IMOPAJKa B IIEPUOJ, II0-
c7le OKOH4YaHM:A BTOpoi MMpOBOJI BOJHBI
OBLT Hepa3pBHIBHBIM 00pa3oM CBA3aH C OCYIIeCTBIIe-
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Ha CyleGHOM mpolecce MpoTHB Afonbga JiixmMaHa

HIEM TIOCTIefloBaTeNbHON 60phOBI ¢ Oe3HaKa3aHHO-
CTBI0 MEX/YHAPOJHBIX IPeCTYIUIEHNII, VIMEBIINX
MeCTO B XOfl€ IIPOLIEIINX COOBITHIL.
LIBUIM30BaHHBIN MUD TO/KEH OBUT 1aTh afieK-
BaTHBIII IIPaBOBOJT OTBET Ha IpyOeiiiyie HapyIIeHNA
(yHZaMeHTAIbHBIX IIPaB YeJIOBEKa, BBITEKAIOLVI
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U3 0053aTeNbCTB TOCYAAPCTB 110 OCYILIECTBICHIIO
IPaBOCYAMA B OTHOILIEHMM BOEHHBIX IPECTYIHMU-
KOB'.

OpHako make cpemyu CyHeOHBIX HpelefieHTOB,
KaCaIOIVXCA MpecIeloBaHNA VIHVIBUIOB, OOBVHA-
eMbIX B COBEpIIECHMV TeHOLNJd, BOCHHBIX IIPECTy-
IJIEHUIT M TIPECTYIUIEHUII NPOTUB YEIOBEYHOCTH,
paccmoTperHoe OKpY>XHbIM cyfoM Jepycannma
neno The Attorney General of the Government of
Israel v. Adolf Eichmann, cTonT 0COOHIKOM He TONb-
KO B CMJIy €T0 MaTepyaJbHO-IIPABOBBIX 1 IPOIec-
CyaJIbHBIX OCOOEHHOCTeIl, HO IpeXie BCero, 13-3a
€ro HepaspbIBHOI CBA3M C XONIOKOCTOM WM Kak
ero HasbIBaloT Ha uBpuTe Shoah - ofHUM U3 cambIx
Tparn4eckux coObITHIT KaK B uctopuu EBpeiickoro
HapoJia, TaK U BCETO YelOBEYECTBA, B XOfie KOTOPO-
r0 CHCTEMATHMYeCKOMY MCTPeOIeHNI0 MOABEpITOCh
IIeCTh MIUIMOHOB Ye/OBEK, eAMHCTBEHHAs BIHA
KOTOPBIX 3aK/II0YaNach B VX HALMOHAIbHON IIpuU-
HaJJIe)KHOCTI.

Kax mopguepkmBanoch B nuTeparype, fieno A.
DjfXMaHa 10 KOHKPETHBIM acIeKTaM OBIIO MePBBIM
CyHeOHBIM pas3bupaTeNbCTBOM, HEIOCPEICTBEHHO
chOKyCcHpOBaBIIEMCS Ha IPECTYIUIEHNAX XONOKO-
cTa. B cBOelT BCTYNUTENbHON peun 110 JAaHHOMY ey
IenepanbHblii IpoKypop Vspania nogyepKHyII, 4TO
«bencTBue EBpeiickoro Hapona B 9TOM MOKOJIEHUM
OBIIO IIPeIMETOM pacCMOTpeHMs Ha psje Cyneo6-
HBIX IIPOLIECCOB, IPOBEEHHBIX NOCTIE TOPAKEHNA
Iepmanuu Bo Bropoit MupoBoIli BoJiHe, HO HU B Ofi-
HOM U3 3TUX pa30MpaTeNbCTB TParefius eBpeiicTBa
B 1]e7I0M He 6bly1a I71aBHOI Ipo61eMort». OKpy>KHOI
cyn Vepycanuma B cBOeM IIPUTOBOPE OTMETHJL, YTO
BONpoC XOJOKOCTa «IIOfPOOHO PaccCMaTpUBAJICH B
MexnayHapopHOM BoeHHOM TpubyHane B Hiopu6ep-
re BO BpeMs CyAeOHOro Ipoliecca Hajl I/TaBHbIMM BO-
eHHBIMM) MIPECTYIHMKAMM, @ TAKKe Ha HEeCKOIbKIX
HOC/IeYIOLINX CYAeOHbIX IPOLieccax; HO Ha 3TOT pa3
OH 3aHsI LIeHTPa/IbHOE MeCTO B CyilebHOM pasbupa-
TeNIbCTBE, Y MMEHHO 3TOT (DaKT OT/INYAET JAHHBI
nporiecc ot npeasiaymux» [Douglas 2001:97-98].

DyHIaMEHTaNIbHOCTb ~ YKAa3aHHOIO  CyAeOHO-
ro Ipolecca MOAYepKUBaNach M TeM OOCTOATENb-
CTBOM, 4TO Ha CKaMbe IIOACYAMMBIX OKa3ajICs OfUH
U3 CaMbIX PasbICKMBAEMBIX BOCHHBIX IPECTYIHMU-
KOB, BOBJICYCHHBIX B 0€CUE/NOBEYHYIO IPOrpaMMy
«OKOHYATEe/IbHOTO PeIleHNs eBPEICKOTO BOIPOCa»
[Longerich 2010:133], o6epmrypmbandopep CC

' Cm.:[Beigbeder 2005:1; Roht-Arriaza 2018:47-58].
2 Cm. Takxe: [Cassese 2009:645].
3 Cm. nogpo6bHo: [Weitz 2009:26-49; Landsman 2012:77-871.
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(Schutzstaffel (SS)) n pykoBoputens cekropa IV-B4
(EBpeiickie OTHOIIEHNUS M BOIPOCHI 3BAKyalui)
[l1aBHOrO ympaB/eHMsA MMIEPCKOil 6e30IMacHOCTI
(Reichssicherheitshauptamt (RSHA) Referat IV-B4)
Aponpd JiIXMaHH, 1 ONNCAHNS KOTOPOTO M3BECT-
HbIT Iy6/mImcT XaHHa ApeH/IT MCIIONb30BaIa Tep-
MUH «6aHanbHOCTH 371a» (banality of evil) [Arendt
1963:275]%

Kax ormerun lenepanbHblit mpokypop Vapana
Tuneon XaysHep B CBOeil OOBMHUTENBHOI peynt «B
muue Aponbda JiiXMaHa HApPOABI ITAHETHI «CTOJ-
KHY/IUCh C HOBBIM TUIIOM YOMIILIBI, KOTOpBIE 3a-
HMMAIOTCA CBOMM KpOBAaBbIM peMeCioM CHUJA 3a
CTO/IOM, U JIAIIb M3PeJKa COBEPIIAT IOCTYIKM
CBOVMM PYKaMu»’.

VimenHo mpouecc mpotuB A. OJiixmaHa ObUI
Ha3BaH KpPYMHENIINM YYeHbIM-MeX[yHapOTHNU-
koM npod. Teoprom IlIBaprien6eprepom opHOI
U3 BEIMYANIINX [paM IOPUAUYECKON UCTOPUNU
[Schwarzenberger 1962:248]. [lpyroit uccnemosa-
Tesb, npoq). Jomyumk Jlacok, oTmedasn, 4To CyJ
Hal AnonbdoMm DFXMaHOM BOJIET B MICTOPMIO KaK
He MMEIOLINII IpellefleHTa B CUTY YyZOBUITHOCTU
npenbsBIeHHbIX 06BuHeHmit [Lasok 1962:376].
BoBumit cympsi Boennoro tpubynama CIIA B
Hriopubepre, KOTOpBIN IIpeficefaTeNbCTBOBAN Ha
nporecce 1o peny The United States of America vs.
Otto Ohlendorf, et al (Einsatzgruppen Trial), a Bo-
CTIeACTBUY 3aHAT IOCT MpeficenaTens BepxoBHoro
cyna IlencunbBanuy, AHmpkeno MycmaHHO 3aMe-
TIJI, YTO TIPOIlecC 10 Jieny OJXMaHa — OffHO U3 ca-
MBIX Ba)XHBIX Pa3OupaTeNbcTB B UCTOPUN, KOTOPOE
HIUKOTIZA He JO/KHO ObITh 3a0bITO, 100 3TO ObLIO OB
3UAOLIEN IPOIACTBIO B Teorpadum 4emoBeveckoro
nyxa [Musmanno 1961:1].

HecmoTps Ha 3HAUNTENbHBIN TPOMEXYTOK Bpe-
MeHH, TPOLIeAUINl ¢ MOMeHTa CyfebHOro pasbu-
paTenbCcTBa, YHUKAIbHOE YTOTOBHOE [0, CKOH-
LIeHTPYMpOBaBIIee B cebe CIOXKHEIIIe BOIPOCHI
MOJIMTHKY U TIPaBa, JaxKe CIIycTsA 60 1eT B COBpeMeH-
HBIX YC/IOBMAX TpebyeT CKPYIyIe3HOro Iopupmde-
CKOTO aHajM3a U COOTBETCTBYIOLIETO OCMBICTIEHMA.
YKa3aHHOe He B IIOCTIEAHIOI OYepelb 0ObACHACTCH
TeM, 4TO OOBMHEHNUE CTONKHYIOCh C HEOOXOVIMO-
CTBIO pelleHNs ABYEeNVHON 3aJauil: BO3POXKEHMA
naMATU O eBpelickoll Tparefun B Espomne, raie fo-
MMHMpOBas [UT1ep U ycTaHOB/IeHN MHANBIUYa/Ib-
HOIT BMHBI A. DiiXMaHa CIIOCOO0OM, COBMECTUMBIM
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CO CTpOrMMM TpeOOBAHVAMY BEPXOBEHCTBA IIpaBa
[Schwarzenberger 1962:248]. Ilo muenuwo mupod.
I. llIBapuenbeprepa, s NpaBuTeNbCTBA V3panis
HakasaHue A. DiixMaHa He ObUIO IIABHOI LIE/IBIO
IIpUBJIeYeH)] BOGHHOTO IIPECTYIIHMUKA K Cyfly. ITOT
HpoIlecC MO/DKeH OBUI 3aCTaBUTb MOJIOLOE IIOKO-
nenue Vspauna yBugeTb X0MIOKOCT €BPOIEIICKOTO
€BpeNICTBA B MCTUHHOI IEPCIEeKTUBE ¥ HAIOM-
HUTb MMPY B LienloM o Tpareguu [Schwarzenberger
1962:250]. Cormmamasch ¢ IOCAESHUM TE3UCOM
I. IlIBaprieHbeprepa, Bce ke MO3BOMUM cebe 3ame-
TUTbh, YTO IpeciefoBaHye A. JiixmaHa, 1 TeM 60-
Jiee €ro IpeflaHKe Cyly Ha TeppuTopuu Vspama ¢
y4acTueM >XepTB XOJI0KOCTa M UX POJCTBEHHMKOB,
a TaKKe OCYXKJIeHMe eT0 K CaMOMY CypOBOMY HaKa-
3aHMI0 B COOTBETCTBUY HAlMOHAJbHBIM 3aKOHOMIA-
TEIbCTBOM, OBbIIO BOIIPOCOM BBICIIEN IPYHIMIIN-
aJIbHOCTY Ji11 MOJIOZIOTO €BPEJICKOro ToCyapCTBa.

2. Iunmomariyeckue npo6meMpl B KOHTEKCTe
mena A. JifxMaHa: KpU3JIC B IBYCTOPOHHIX
OTHOLIEHNAX ApreHTUHBI 1 Vispanns,
o6cyxpenns B Cosere besonmacnoctn OOH

CrienjanbHoe yriomyHaHue o6 A. DitxmaHe co-
JepXKanoch B NMPUToBOpe MeXIyHapOfHOrO BOEH-
Horo TpubyHana B Hiopubepre, e 6bI10 yKasaHo,
4TO «HALMCTCKOE IIpec/iefloBanNe eBpees B lepma-
HIM JIO BOJIHBI, XOTHA OBIJIO YKECTOKMM U 6€35KaIoCT-
HBIM, HE UJeT HU B KaKOe CpaBHEHNE C TIOIUTHUKOIL,
IIPOBOAMMOIL BO BPeM:A BOJMHBI Ha OKKYIMPOBAaH-
HBIX TeppuTopuAX. IlepBoHaYanbHO 9TA IOMUTH-
Ka Obl/Ta CXOXKa C TOJI, KOTOpas OCYLIECTB/IANACH 1
BHYTpu [epManym: Bce eBpen FO/DKHBI ObUIM IPO-
XO[OUTb PErucTpalyio, MX 3acTaBIAIM XUTb B TET-
TO, OHM JO/DKHBI ObIIM HOCUTb JKeNTYIO 3Be3fY,
M MX UCHONb30Ba/MM I pabckoro Tpypa. Jletom
1941 1., omHAKO, HaYaIn pa3pa6aTbIBaTbc;1 TIJTaHBI
«OKOHYATeIbHOTO peLIeHNUsA eBPENICKOro BOIIPOCa»
B EBporne. 9To «OKOHUYaTeNbHOE pellleH)e» O3Hada-
JI0 YHUYTOXKEHME BCEX €BpeeB, KOTOPOE, COITIACHO
yrposam [utepa, B Hauase 1939 roga gomkHO 66110
ABUTbCA ONHUM U3 CIENCTBUII pa3pasuBLIENICS BO-
JIHDBI; /1A NPOBENEHUA B JKU3HDb STOM IIONUTUKIU
OBUI OpPraHM30BaH CIEMAJIbHBIA OTHEN TecTaro,
KOTOPBI1 BO3ITIaB/LAN Affonbd JiIXMaH, HA4a/TIbHUK

orpena B4»*. Emle ofiHa cchIKa B IpUrOBOpe I7Iacu-
7ma, 4T0 «Anonbd IiixmaH, Kotopomy [nTiep nopy-
YJJI OCYIIECTB/ICHNE 3TOJ IIPOrPaMMBbl [MMeIOCh B
BUJly «<OKOHYaTeIbHOE PellleHle eBPEeiiCKOro BOIpo-
ca» — IIPUM. aBTOPa], MOACUUTAII, YTO B Pe3y/IbTa-
Te TPOBOAVBILEIICS HOMUTUKM OBIIO YOUTO IecTb
MWJUIIOHOB €BPeeB, 3 KOTOPBIX YeTbIpe MU/IIMOHA
ObLI0 YOUTO B MMHKTAX /IS UCTPeOIeHNS JIIOfiei»’.
Takum 06pa3oM, XOTA MM BOEHHOTO IIPECTYIHMKA
YIIOMMHA/IOCh Ha IIpollecce B OTHOLIEHMM ITIABHBIX
HAIMCTCKVX IIPECTYITHUKOB B CBA3M C MCTpeOIeHN-
€M eBPeJICKOr0 Hace/leHNs, TeM He MeHee, IOCAIUTh
€ro Ha CKaMblIO IOfICYMMbIX He YJa/loCh, IIOCKOIbKY
A. DiiXMaH CMOT CKpBITbCA OT IpaBocynus. JIumb
IATHA/UATh JIET CHYCTA B pe3y/lbTaTe Oecrpere-
JIEHTHBIX YCU/INIL U3PAMIbCKMX CIIEICITY>KO Yanoch
UAeHTUUIVPOBATh IPECTYITHNKA 1 JOCTABUTD €TI0
Ha TeppuTopuio Vspauns #ms npusedeHns K yro-
JIOBHOJ1 OTBETCTBEHHOCTH.

CrenyeT HaIlOMHNTD, YTO OJHOMY 13 Hambonee
3HAKOBBIX IIPOLIECCOB B MICTOPUY IOPUCIPY/EHINH,
ABJIAIOIIEMYCA ITIPEIMETOM aHalM3a HacTOsAIei
CTaTbl, HENOCPENCTBEHHO IPEAIIECTBOBAIO 3as1B-
neHne npembep-myuHucTpa Vspanna Jasupa ben-
Iypnona, ¢ xotopbiM oH 23 Maa 1960 I. BbICTYINII
nepes; KHecceToM, OTMETUB B YaCTHOCTM, CTIEAy-
fomee: «HekoTopoe BpemsA Hasal M3paMIbCKUMM
cmyx6amy 6e3011acHOCTI ObUT 0OHAPY>KEH OIMH 13
BeIMYAIINX HALMCTCKMX BOEHHBIX IIPECTYITHUKOB,
Aponpd OiiXMaHH, KOTOPBIII BMeCTe C HaLMCTCKU-
MU JIUfiepaMyi HeceT OTBETCTBEHHOCTb 33 TO, YTO
HA3bIBAETCA «OKOHYATE/TbHBIM pelIeHNeM eBpeli-
CKOTO BOIIPOCa» — YHUYTOKEHe IeCTH MUITMOHOB
eBPOIIeIICKMX eBpeeB. Anonb¢ DiIXMaHH HaXO[WUT-
cA B HacToslllee BpeMs IOf, apecToM B VIspause u
BCKOpe€ TIPefICTAHET Iepef] CyfloM B COOTBETCTBUM C
3akoHOM «O HAIMCTaX M HALMCTCKUX Kommabopa-
nuoHycrax (nx HakasaHum) 1950 r.»°.

3asByeHNe TpeMbep-MUHUCTPa Vspanna Obu1o
ClIe/TAaHO BCTIe] 3a OCYLIECTB/IEHUEM CIIeIMa/lbHbI-
MM CTy>KOaMy 3aXBaTa Ha TEPPUTOPUY APreHTUHBI
A. OJijixmaHa, CKpbIBaBLIerocs 1of daMuimet
Pukapmo KnemeHTa 1 paboraBuiero Ha 3aBofie
Mepcepec-benny B mpuropope bBysHoc Aitpeca’.
[Tpuyem ero HeneranbHasA JOCTaBKa COTPYAHUKAMU
«Moccapa» B V3pamp® cripoBolypoBana OCTPYIO

4 Trial of the Major War Criminals before the International Military Tribunal. Nuremberg 14 November — 1 October 1946. Vol.
. P. 250. URL: https://www.loc.gov/rr/frd/Military_Law/pdf/NT_Vol-l.pdf (accessed 10.07.2021). Cm. Takxe: [Lippert 1962].

5 Ibid. P. 252-253.

¢ Cm.: [Liskofsky 1961:199; Keren 1991:38-39; Mulish 2005:1X; Bach 2011:216].
7 ObcTosATENbCTBA NOXULLEHMA A.DIXMaHa cM. noapo6Ho: [Harel 1975].

8 Cm.:[Ambos 2021:10].
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[UITIOMAaTNYeCKYI0 HaNlPXKeHHOCTb MEeXY JBYMsA
TOCyAapCTBAMM.

Yxe 1 mions 1960 . MMHICTP MHOCTPaHHBIX €/
Aprentunsl [Inorenec Taboama obpatmncs ¢ Tpe-
6oBaHyeM k mnociy Vspauns Apbe JleBaBu mpepo-
CTaBUTb IOHYIO MHPOPMALMIO O fenie A. DiixmMaHa.
OrBeTHas HOTA TOCIA, AaTUpyeMasd 3 MIOHA, 0 CY-
I[ECTBY TpeACTaB/sa cobo0il OPUIMANBHYIO IO-
IBITKY M3PAMIbCKOIM CTOPOHBI AMCTAHLMPOBATHCA
ot noxumeHnA. CoIacHo yKasaHHOJ HOTe, 3aXBaT
ymia ObUT KBamMQUIMPOBAaH KaK aKIMs «TPYIIIbI
I06pOBOJIbIIEB», BKIIOYABIINX HEKOTOPBIX I'PAXKIaH
Vspannd, KoTopble OCYILIeCTBUIM MepeMelleHune
A. JitxMaHa ¢ TeppuTOpuu APreHTUHBI 1 ero Iepe-
flady M3panmnibCcKuM cnyx6am 6esomacHoct. Kpome
TOTO, M3PaWIbCKasd CTOPOHA BBbIpaXKala «CoXKaje-
HJe» T10 TIOBOJY /T000r0 HAapyIIeHNs CyBepeHHBIX
npaB ApreHTUHDI, ABUBLINXCA Pe3yNbTaTOM [ieii-
CTBMII JOOpPOBOJbBLIEB. BHMMaHMe apreHTMHCKOTOo
IPaBUTENIBCTBA TAKXKe 00Opallaoch Ha HEOOXORN-
MOCTb IPUHATHMA BO BHMMaHMe TOro (hakTa, 4YTO
«1iepef; CyIoM JO/DKHO IIpefCTaTh /NII0, Hecylee
HanOO/MBIIYI0 OTBETCTBEHHOCTD 3a YOMIICTBA M-
JIMOHOB JIIOJeil, TpUHAaIeXalux K EBperickomy Ha-
pony, [OOPOBOMBIILI KOTOPOTO, CaMM ABJIABLINECH
»KepTBaMM OOVIHY, TOCTABUIIN CBOK MICTOPUYECKYIO
MMCCUIO BbIlle BCAKMX coobpakenmit» [Liskofsky
1961:199]. OnHaKO U3NMOXKEHHbIE B HOTE OBOJbI OT-
HOCHUTE/IbHO BOIIPOCA, KacaBlerocs A. JifxMaHa, He
YBASBIBAIMCD C 3asABJIEHUEM, CHENaHHBIM 23 Mas B
Kneccere npembep-munuctpom J. ben-Iypuonom
0 IPMYACTHOCTH CIIELCTY>K6 K IIPOBEIeHHON oIlepa-
MU TI0 TIOVIMKe OHOTO 13 Hamboree pasbICKMBae-
MBbIX BOEHHBIX ITPECTYITHUKOB.

ApreHTHHa 8 MIOHA BHOBb 00paTH/Iach C HOTOI
K M3PaMIbCKOJ CTOPOHe ¢ TpeOOoBaHMEM IPYB/IEYb
K OTBETCTBEHHOCTH JIN], COBEpPIIMBIINX JeJCTBIA,
paccMaTpuBaeMble KaK HapyIIeHMe «OIHOTO M3
Hanbonee QyHZAMEHTATbHBIX IIPaB APTeHTUHCKO-
ro rocygapcrsa». Kpome Toro BracTu ApreHTHHBI
OXUJIa/N CKOpelillero Bo3Bpauenusa A. OiiXxMaHa,
U IOBETN 10 CBefieHNns VI3pania BO3MOXHOCTD pac-
CMOTPeTb 9KCTPAJVILIMOHHbII 3aIIPOC, IPeCTaB/IeH-
HBIIl TIOCPEICTBOM CHOCOOOB, NpPeIyCMOTPEHHBIX
MeKIyHapOJHBIM IIpaBoM. BHIMaHNMe N3panIbCKoi
CTOPOHBI TakXKe ObIIO 0OpaleHo Ha TOT (aKT, YTO
IpY Ha/IM4YMM YKa3aHHOTO 3aIIpoca, CBA3AHHOTO C
0OBUHEHIEM B COBEPIIEHNI T€HOLVI/A, JIVL[0 MOXET
ObITH CyyMoO b0 B [epmaHNy, Ha TeppUTOPUY KO-
TOpPOJI MMeJM MeCTO IPeCTYNHbIe HeiiCTBUS b0
MeX/YHapOJHBIM TpubyHanoM. B mpornBHOM cry-
Jae, KaK YKasbIBajlOChb B HOTE apreHTUHCKOTO MU-
HJCTPA MHOCTPAHHBIX Jie/l, BOIIPOC OyfieT mepefaH
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Ha paccmoTpenne OOH B cooTBeTcTBUM € YcTaBOM
OpraHusaluy, IpefycMaTpuBawllell MUPHOe ype-
Ty/IMPOBaHIe CIIOPOB.

JlunnoMaTideckas HaIpsHKEHHOCTb MEXTY JIBY-
Ms TOCyfapCTBaMy He CHMU3MIACH Jake HeCMOTp:
Ha IIepCOHA/IbHOE MMChbMO IpeMbep-MUHUCTpa Vs-
pamna JlaBupa ben-lIypuona mpesuneHTy ApTypo
©Opounpusn, gatupyemoe 7 nwoHA 1960 T., B KOTOpOM
OH BbIpaKaj HAJEXIy Ha TO, YTO apreHTMHCKas:d
CTOpOHA B [JAHHOM BOIIPOCE IPOSBUT IOHMMaHMeE
BCeil TAXKECTU 37I0fiessHMIT, COBEepIIeHHbIX A. Jiix-
MAHOM, «ABJIAIOMIMMCA NUIOM, OTBETCTBEHHBIM 3a
JVICTIO/IHEHNe TpPMKas3oB [nrTaepa o6 «OKOHYATENb-
HOM pellleHNN eBpeiicKoro sonpoca» B EBporte, T.e.
yOMiICTBEe KQKIOTO eBpesi, KOTOPbIil MOT ITOIAaCTh B
PYKM HAILIMCTOB IIOBCEMECTHO Ha TeX eBPOIeICKUX
TePPUTOPYAX, KOTOPble OBIIM OKKYIMPOBAHBI B TO
BpeMsi». B mucbMe Taxke 6b1710 06palieHo BHMMA-
Hl€ Ha TO, YTO IIPUBJ/IeYeHNe€ K OTBETCTBEHHOCTH U
HakKasaHyue JJiXMaHa 3a 6ecIipelieleHTHbIE 110 CBOeJT
TAXKECTU U S)KeCTOKOCTI IIPECTYIUIEHN S, MOITIO ObITh
OCYILIeCTB/IEHO TONMBKO B V3panre [Asia...1960:283].
Eme mo Toro, xak mucemo JI. Ben-Iypuona 6s110
nony4yeHo mpesujeHToM Aptypo Pponpusu, T.e.
8 mroHA 1960 I. MUHUCTEPCTBO MHOCTPAHHBIX [
ApPreHTUHBI HAIIPABUJIO OYEPEHYI0 HOTY IOCOJIb-
ctBy V3panns, B KOTOpOJi ObIIO BBIPaXKEHO OCYXK/e-
HMe 0000 TAXKKMX IPECTYIUICHUII, COBEPIICHHBIX
HALMCTCKMM PEXMUMOM II0J, PyKOBoAcTBOM IuTie-
Pa, OTHABLINX XXM3HU Y MWIIMOHOB mofeil. Kpome
TOT0, 00paIlanoch BHYMaHUe Ha TOT (aKT, 4TO U3-
pamibcKas CTOpOHA He BHEC/IA ICHOCTY B BOIIPOC O
TOM, JIeJICTBOBA/IN JIY YYACTHMKM AaKLMY II0 3aXBaTy
A. OlixMaHa OT MMEHU eBPeJCKOTO TroCyAapcTBa.
TeMm He MeHee, B HOTe YTBEP>K[AIOCh, YTO «IIPsMOE
opobpenne VspanneM neiicTBUIT JOOPOBOJbLEB 1
HaMepeHMe IIpefiaTh JifXMaHa Cy[Hy, B pesyibrare
IpUBENO K BMEHEHMIO IOPUMYECKO)l OTBETCTBEH-
HOCTHU eBpelickoMy rocynapcrsy». MUJ Aprenrtu-
HBI BHOBb BBIPasyIo CBOE pa3o4yapoBaHue TeM, 4To,
VIspamib He cMOT IIPEfIOKUTb COOTBETCTBYIOLIME
KOMIIEHCAllM! 33 HapylleHMe CyBepeHUTeTa Tocy-
lapCTBa, B Ka4eCTBe KOTOPBIX MIMENOCh B BUALY BO3-
BpalieHue A. JifxMaHa U HaKa3aHue TeX, KTO HeceT
OTBETCTBEHHOCTD 32 HapyllleHJe apTeHTUHCKOTO 3a-
KoHopaTenbcTBa [Lippman 2002:57]. Hernb3st taxoke
He YIIOMAHYTb, YTO B OTBETHOM IIMCbMe ITpe3NfieHTa
ApreHTuHBI npeMbep-MuHUCTPY Vspamnd, paru-
pyeMbIM 13 MIOHA, XOTA 1 OBUIO MOATBEPXK/EHO He-
raTMBHOE OTHOIIEHNE K IIPEeCTYIJIEHMIO TeHOLMA,
BMeCTe C TeM, ObI/IO 0C000 MOfYePKHYTO, YTO «CaMM
OPUHLMIBL  MUPHOTO COCYIECTBOBAHMA MOTYT
OBITb HAapYILIEHBI, €C/IV OTHOLIEHV MLy TOCyAap-
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CTBaMM He OY[yT OCYLIECTBIATHCA B COOTBETCTBUM
C YHUBEPCAJIbHO INIPM3HaBAEMbIMU OPUANYIECKMMU
HOpMaMI».

OnHako mpeAnpyuHATbIE UIIOMATUYECKIE YCU-
NUsA He CMOITIM CHUSUTb HAIPSDKEHHOCTb MEXIY
OBYMA rocygapcrsamy, u 15 mona 1960 r. apren-
TMHCKasi CTOPOHa 00paTiIach ¢ TpeOoBaHMeM Cpoy-
Horo co3biBa Coseta bezonacnoctt OOH B cBaA3nm ¢
«HapylleHNeM CyBepeHHBIX Ipas Pecriybmuku Ap-
TeHTUHBI, ABUBIINXCA Pe3yNIbTaTOM HE3aKOHHOTO U
HeJIera/IbHOTO IepeMelieHns Azonbda diixmMaHa ¢
TeppUTOpUM APreHTMHBI Ha TEPPUTOPUIO TOCYHAP-
ctBa V3spannp». IIponsomnteniee 6b110 pacieHeHO
KaK Je/iCTBM:A, HaXOAAlMecsd B IPOTMBOPEYUM C
uenamu u npuHuunaMu Ycraa OOH, cosparomiue
arMocdepy HefoBepys, HECOBMECTUMYIO C obecrie-
YeHIeM MEXIYHapOIHOIo Mypa U 6e30ImacHOCTI.
B noscHuTenbHOM MeMOpaHAyMe IPaBUTEIbCTBO
ApPTeHTUHBI CCBINIA/ZIOCh Ha HOTY MUHMCTPA MHO-
CTPAHHBIX Jie]l CTPaHbl, faTnpyemyro 10 mrona 1960
I., B KOTOPOIT OBbUI BHIPa)KeH IpoTecT V3pawnmo mo-
CJie TOTO, KaK CTajI0 M3BECTHO, 4TO A. DIXMaH ObLI
3aXBa4yeH «IPYIIION HOOPOBOJIbIEB» VI BBIBE3EH 3a
Ipefie/bl apreHTUHCKOI Teppuropuu. Kpome Toro,
apreHTMHCKasA CTOPOHA NMOTpeboBaa IMpueMIeMblX
[ JAaHHOTO C/Iy4as pPelapalyii, KOTOpble I0/KHbI
OBUIM BBIPaXKATbCsA, BO-IIEPBBIX, B BO3BpAlleHUN
YKa3aHHOTO J/IMIA B Te4YeHMEe COOTBETCTBYIOIIETO
BPEMEHHOT0 JIMMUTA, YCTAaHOBJIEHHOTO CPOKOM B 7
JIHel1; BO-BTOPBIX, B HaKa3aHMUMU TeX, KTO ObUT Ipu-
YacTeH K HapylLIeHUI0 TepPUTOPUATIbHOTO CyBepe-
HUTeTa APTeHTUHBDI.

Paccmorpenne Bonpoca B Co6ese OOH mpo-
JOJDKANIOCh B Te4eHNe ABYX JHEN — 22 U 23 UIOHA U
BBIABMU/IO [OCTaTOYHO MHTEPECHblE NMO3MUILMM pas-
JIMYHBIX TOCYHApPCTB, HA KOTOPBIX LeIeCO0OPasHO
OCTaHOBUTHCS OAPOOHEE.

[Ipexxpe Bcero, crefyeT 3aMeTUTh, YTO XOfie 06-
CY>K[IeHMiT BBICTYIIM/IN TIPEfICTaBUTEeN APreHTHBI,
Kurasa, CCCP, ITonwmn, CIIA, Coegunernnoro Ko-
ponescTsa, Opanunn, Tynuca, Lleitnona. Ilpu atom
B OCHOBe 71e6aTOB HaXOAMINUCH IBe PyH/IaMEHTaIb-
HbIe IIPO6/IeMBl, CBSI3aHHbIE: BO-TIEPBbIX, € COOTIOfE-
HJEM IIPVHIINIIA He3bIOIEMOCTH TOCYaPCTBEHHOTO
CyBepeHUTeTa ¥ IPU3HAHMEM IIPEMMYILEeCTBEHHO-
ro XapakTepa TeppPUTOPUANIbHON IOPUCAUKINN;
BO-BTOPBIX, C 6€3YC/IOBHBIM OCY>KJIeHMEM IIPecTy-
IJIEHUI, MMEBLIMX MeCTO B Xofe Bropoit MupoBoii
BOJIHBI 1 HEOOXOAMMOCTBIO YTO/IOBHOI OTBETCTBEH-
HOCTM ¥ HaKa3aHUsA BOEHHBIX IIPECTYIIHYUKOB, B IIe-

peyHe KOTOpPBIX A. DifXxMaH 3aHMMaJl OfHO M3 Hau-
6onee BupubIx MecT [Liskofsky 1961:199].

O6cyxaenne mpobeMbl, KOTOpas IpMBena K
BO3HIKHOBEHUIO CEPbe3HOI HAIPSKEHHOCTH B OT-
HOIIEHNAX ABYX TOCYAAPCTB, HAYA/IOCh C M3TIOXKEHNA
HO3MIVM APreHTUHBI, KOTOpas OblIa IpeCTaB/IeHa
ee TIOCTOSHHBIM IIpeficTaBuUTeNeM, ocnoM Mapuo
Amazieo. OCHOBHOII aKILIEHT B €r0 BBICTYIUIEHUU
OBUI CHlellaH Ha HapylIeHUe CyBepeHMTeTa CBOEI
CTpaHBI, HEOOXOAMMOCTD HaKa3aHWsA JINLY, TPUYACT-
HBIX K 9TUM JJCTBUAM, a TaKXKe IpefocTaBIeHMe
COOTBETCTBYIOMIel KoMmeHcanuu. IIpu aToM oH 3a-
ABWI, YTO «COITIACHe, AKOOBI aHHOe JIIXMaHOM Ha
ero mepeess B V3pamib, He U3MeHAET TOro (akTa,
YTO MMEJIO MeCTO HapyIleHe CyBepeHnTeTa ApreH-
TVHBI». [lasiee OH HAIIOMHIIL, YTO «CTATyC JiIXMaHa
B ApPreHTHHe U TOT aKT, 4TO OH JKIJI TaM HeJleTajlb-
HO, He UMeIOT HMKAKOTO OTHOIIEHM K PaccMaTpu-
BaeMOMY Jieny». B aToit cBA3K CrlellyeT HAllOMHUTD,
4TO ApreHTUHA BbIpas3uia MPOTeCT He MPOTHB Ha-
pylIeHNA 00X HOPM, PETYIMPYIOIVX IIPaBO Tep-
PUTOPUAIBHOTO YO@XKMILA, VIU IIPOTUB HApYIIEeHNA
CYILIeCTBYIOIIMX KOHBEHIINIT 110 3aliuTe HOMUTIIe-
CKUX OeXeHIIeB, a OCYAM/IA IOCATATEebCTBO Ha CBO
CYBEPEHUTET B pe3y/nbTaTe He3aKOHHBIX JEMCTBUI
MHOCTPAHHOTO TOCYAApCTBa B IpefeNlax cOOCTBEH-
HOIl TeppUTOpUM. BbIIO MOAYEepKHYTO, YTO «PaKT
IPOKVBAHMA KaKoro-mibo mmia B ApreHTHHe B
HapylleHne ee BHYTPUIOCYJapCTBEHHOIO 3aKOHO-
JlaTe/IbCTBA SABJAETCA YUCTO BHYTPEHHNM JI€TIOM,
KOTOpPOE JIMIIb BIaCTU APreHTVMHBI YIIOTHOMOYEHBI
paccrefioBaTb M BBIHECTU 110 HeMy pemeHye. Hu
OfIHO MHOCTPaHHOE TOCY[ApCTBO He MMeeT IIpaBa
HOAMEHATb BIACTU JJAHHOI CTPAHbI U MCIIPABIATD
THOTIOKeHMe ITyTeM IepeMelleHNs 13 3TOi CTPaHbI
NI, He3aKOHHO B Hell mpoxusatomero. JIro6as
CTpaHa, KOTopas moTeprena 651 MofoOHOEe BMelIa-
TENIbCTBO B CBOM BHYTPEHHUE JeNIa, IepecTaya Obl
OBITb HE3aBUCUMOIL U TOCTOIHOI YBaXKEHU».

Kak 6b110 0c060 IOUEpPKHYTO IIpefCcTaBUTe-
nem Ileitnona’ capom Knomom Kopea, «HMkTO He
MOXeT Cepbe3HO BO3PaXKaTb IIPOTUB YTBEP>KIEHN,
4TO COBpPeMEHHOe CyBepeHHOe TOCyHapCTBO MMeeT
TMIOJTHOE MPaBO OCYLIECTBIATb BBICHIYIO BIACTb B
OTHOIIEHNM BCeX JIMAI} ¥ Belleil, HaXONAMMXCA Ha
ero Teppuropyu. [Iogo6HbBII CyBepeHUTET AB/IAET-
Cs KauecTBOM, KOTOpOe IPUCYIIe TOCYAApPCTBY KaK
cyObeKkTy MeXgyHapopgHoro npasa. CorlacHoO Io-
TIO)KEHMAM MEeX[YHapOJTHOTO IIpaBa, KaKIoe rocy-
JlApCTBO IIPAaBOMOYHO TPeOOBaTh, YTOOBI APYTILE TO-

° TMocne NPUYHATAA HOBOWN KOHCTUTY LMW CTPaHbl B 1972 ropy — LLipn JaHka.
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CylapCTBa BO3JIEPXKMBAJIVCD OT IIPOBEEHN TF0OBIX
JIeVICTBUIT, KOTOpPbIE MIPEeACTAB/IAIT cO00I Hapylle-
HI€ €T0 TepPPUTOPMATBHOTO BEPXOBEHCTBA; B TO JKe
BpeMs MEXYHapOJHOe IIPaBoO 00A3bIBaeT KaXKoe
TOCY[APCTBO BO3JIEPKMBATLCA OT NPOBEJieHNA I0-
IOOHBIX [IEVICTBUII IPOTUB TI0OOTO APYTOro rocy-
napctBa'’. IlpencenaTebCTBYIOMMIT Ha 3acefaHUM
11341 Tun-®y, B kayecTBe npefcTaBuTens Kuras a-
ABIJI, YTO «BBICTYTAET B 3aLIUTY IPMHINIIA YBaXKe-
HJA HAI[VIOHAJIBHOTO CYBEPEHUTETa, B OTHOIICHNUN
KOTOPOTO He MOXKET OBITD CIeNaHO HUKAKMX UCKITIO-
yeHmit». IIpencrasurens Ilonbinm, Bo3gep KaBIumii-
s TIpY TOIOCOBAHMM TI0 MPOeKTy pesomoyn Co-
BOe3a, IOIYEPKHYII, YTO €ro CTPaHa «PelIUTENTbHO
BBICTYIIAET 32 HOAEp)KaHMe 1 CTPOroe CoOMosieHe
IPVHINIA yBaKeHNA cyBepeHnTeTa. OHa BBICTYIIA-
7a ¥ 6yfieT BBICTYIATh IIPOTUB JIFOOBIX IIOIBITOK Ha-
pytuenus atoro npuHuumar. [Tosuums CCCP 6si1a
o3BydeHa 1nocnoM Apkaayem Co6ojeBbIM, ToOfUep-
KHYBIINM, 4TO «CoBerckuit Coo3 Bcerza CToAN 32
CTporoe cobmofieHe 00IePU3HAHHOTO IPYMHIINAIIA
CyBepeHUTeTa B OTHOLIEHUAX MEeX/Y TOCyapCTBa-
MU VI CUMTAeT HeJONYCTMMbIMM /MI00ble HeiiCTBUA,
HaIpaBieHHble Ha HapyIIeHMe 3TOr0o MPUHIUIIAY.
OnHoBpemenno npepcrasutenem CCCP 6bi10 0T-
MEYeHO, 4TO 3ala/fHble CTPAHBI 110 CYIEeCTBY YK/IO-
HIIUCh OT peaM3alyyl CBOMX JOTOBOPHBIX 00s3a-
TeIbCTB, B3ATBIX Ha cebs B Iiepyuop Bropoit MupoBoit
BOJIHBI, ¥ KacaBUINXCA YTOMOBHOTO NIpeCefoBaHMA
" HaKa3aHMsA BOEHHBIX NIPECTYIHUKOB, YaCTb KOTO-
PBIX HalllTa yOexuiie B ApreHTuHe.

B mobom cnydae Bce menmeranuy ObUIM eVIHO-
[yIIHbI B TOM, 4TO KaCaloCh OTBETCTBEHHOCTU 1
HakasaHMA A. JifxMaHa. B yacTHOCTH, fjake mpef-
CTaBUTeNb APreHTMHBI, TOCY/JapCTBa MHUIMMPO-
BaBIIeTo paccMoTpeHre Bompoca B Cosere bes-
OIIACHOCTH, 3asIBWJI, YTO «BHYIIUTE/IbHBII IlepeyeHb
HPeCTyIUIeHNIT, B COBEPIIEHNI KOTOPBIX 0OBUHSAET-
cs Anonbg J7iXMaH, He MOXKeT OBITh MCIIO/Ib30BAH B
JAHHOM JieJie IPOTHB HAC, IOCKONIbKY B 0OpallleHnn
K Opranmsanyn O6beguHeHHbIx Harmit peus npet
00 yZOB/IETBOPEHNN HAIINX TPeOOBAHMII B CBA3M C
HapyLIeHNeM HallNX IIpaB, a He 0 Oe3HaKa3aHHOCTI
9TUX IIPeCTyIUIeHNI». B cBOO ouepenp, 00bsACHAA
IPUYMHBI TOTO, TI0YeMY IObCKasA flelleralys BO3-
JiepKaach OT FOJIOCOBAHNA, ee TIPefiCTaBUTeNb 3as-
BIJL, YTO Pe3OJIIONA «He IIPeyCMaTPUBaET. .. YeTKO-
T IOJX07Ia 10 BTOPOMY BOIIPOCY, TO €CTb BOIIPOCY O
JabHeitel cyabbe ditxMaHa. .. [|ByCMbICIEHHOCTD

bopMyIMpOBOK CrOCOOHA BBI3BATh TONKOBAHUS,
KOTOpbIe MOTYT OBITh MCIIOJIb30BAHBI B MHTEpecax
camoro JJXMaHa WIM APYIUX BOEHHBIX HPECTYII-
HIKOB, Tie Obl OHM B HACTOsAILIee BpeMs HY HAXo-
IVINCD. A VX...IPOXKMBAET B HEKOTOPBIX CTpaHaxX
TaK MHOTO, YTO 3TO He MOXXeT He BBI3bIBATDb YyBCTBA
6ecriokoiicTBa. OHM He TIPeCTeyITCs B CYAeOHOM
HOpsAJKe, MX He TIPUBJIEKAIOT K OTBETCTBEHHOCTH, 1
BO MHOTUX C/Ty4asAX OHM JIe/IAI0T BCe, [ TOTO, YTO-
OBl HOTHOCTBIO BOCCTAaHOBUTb CBOJ HEHaBMCTHbII
pexuM...OT UMeHM XepTB HAIMCTCKUX MOpaboTu-
TeJIeil, KOTOPBIE ellje )KUBDI, 11 B TaMATb MIIMOHOB,
HOrMOLIMX OT PYK HALMCTOB, XOYETCS BHIPA3UTD Ha-
IIeXy Ha TO, YTO A€o DifXMaHa IMOOYAUT BCe TO-
CyapCTBa, Ha TEPPUTOPUY KOTOPBIX BCe ellle Ipo-
XKMBAIOT He MPEJCTaBIINe Iepel CyOM BOEHHbIE
IPECTYIHUKN, HMPEAIPUHATD PEIINTeIbHbIe Mepbl
0 VX 3aJIeP>KaHMUI0 C TeM, YTOObI OHM MOITU OBITH
nepefaHel B pyku npasocyaus». Jemerauna CCCP,
06BACHAA IPUYMHBI TOTO, IOYEMY He TO/I0COBAJIa T10
IPOEKTY PE30MIOLINY, IPECTABIEHHON CO CTOPOHBI
ApreHTHUHBI, I0BeNa 10 CBefeHNA IPUCY TCTBYIOMIX
Ha 3aceganuy CoBera be3omacHOCTH, 4TO «HEKOTO-
pble TIOJIOXKEHNUSA Pe30JTIOLVM, KacAIoIMecs OLeHKN
06CTOATENbCTB, CBA3AHHBIX C 3afiep)KaHueM OJix-
MaHa, VYT, II0 HallleMy MHEHMWIO, Ja/bllle, YeM 3TO
MOXeT OBITb OIpaBAaHO (AKTUYECKON CTOPOHOI
nena. Tak, MbI He cuyTaeM, 4TO JJONYIeHHbIE B CBS-
31 C 3a/iep>KaHueM JifxMaHa JeliCTBMs, 3a KOTOpbIe,
K TOMY )Xe, IPaBUTEIbCTBO VI3paniia nmpuHecno us-
BVHEHME, MOTYT PacLieHMBAaThCA KaK CTaBALIMeE IO
YTpO3y MEXIyHapOLHbII MUp 1 6e30macHOCTb. Ta-
Kas OLIeHKa MTPeICTaB/IAeTCA HaM He0OOCHOBaHHOIL.
Bo-BTOpBIX, MBI, pasymeercs, NOJJEPKMBaeM Te
IOJIO)KEHVsI IPOEKTa Pe3O0NMILNY, B KOTOPBIX yKa-
3BIBAETCSA, YTO DIIXMaH JOJ/DKEH ObITh HafIe)KalyM
06pa3oM CyauM 3a TsDKKHUe NPecTYIUIeHVs, COBep-
IIEHHBIE VM IIPOTYB YeIoBeYHOCTH. OfHAKO HApALY
C 9TMM IIPaBIIbHBIM IIONIOKEHMEM, BBIPAKAIOLIVM
CIIpaBeIMBOe BO3MYILIEHNE BCeX HApofoB Oec-
4eIOBEYHBIMU IIPECTYIUICHUAMM, COBEpPIICHHBIMU
HAIMCTCKVIMM HPECTYITHUKaMM BO BpeMs BTOPOI
MUPOBOII BOJHBI, B peuteHny CoBeTa comepKaTcs
IOTIO)KEHVsI, KOTOpbIe IPAKTUYECK! MOTYT OC/Ia-
6uTh 3HaueHue npusHanua CoseToM besomacHocTn
HeoOXOAMMOCTU OCyXJeHus OJiixmaHa. Mbl npu
3TOM MMeeM B BUJY T€ YacTI Pe30JIIOLVM, KOTOpbIe
MOTYT JJaTh IOBOJ, TeM, KTO XOTe/l Obl IIPOJO/KATD
HECOBMECTUMYI0 C MEXIYHApOLHBIMM COIVIAIle-

1 3pecb n fanee Bce Matepuranbl obcykaeHuns B Coete bezonacHoct OOH. Security Council Official Records. June 23, 1960.
URL: https://undocs.org/en/S/PV.868 (accessed 10.07.2021). Cm. 06 3Tom Takxe: [Liskofsky 1961:203].
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HusAMu ¥ peuteHusamu Opranmsanym OO6begyHeH-
HbIX Hanmit monuTuky momycTuTenbcTBa BOGHHBIM
IPeCTYIHNKAM U UX YKPBIBATeIbCTBA OT 3aKOHHO
OTBETCTBEHHOCTM, IIBITaTbCSA MHTEPIPETHPOBATDH
ceropHsAmIHee pemeHre CoBeTa U caMblil GakT ero
HPUMHATHUA KaK XOTA Obl KOCBEHHOE IIPU3HAHNE [10-
HyCTUMOCTH TOJOOHOTO pofa MOMUTHUKM... ITyHKT
2 mocTaHOBA0IIEN YacTy pesontonyy CoBera HI
B KOEM CTy4yae He MO)KeT CTOMKOBBIBATbCA KaK Ja-
IOLIMIT OCHOBAHNE JUIA NIpefbsABIeHNA KaKUX-Tn0o
[IpeTeH3Mil, HallpaB/IeHHbIX Ha BO3BpallleHne Jifx-
MaHa B CTPaHy, Ijie OH B TeUeHNe JONINX JIeT YK/IO-
HAJICA OT CITPABE/IMBOTO CY/a 32 COBEpPIIEHHbIE UM
370fIesIHNA. B-TpeTbux, Mbl cuMTaeM Ba>KHbIM, 4TO-
ObI Bce rocypapcTBa — wieHsl Opranusanuy O6b-
efuHeHHbIX Harmit okasanmm caMyno 3HepIrMYHYIO
HOJEP>KKY OCYIIeCTBIEHNIO MONIOKEeHNs, KOTOpoe
comep>xutcs B permenny CoBeTa ¥ COINACHO KOTO-
POMY HIYTO B 3TOM pelleHN) HUKOUM 06pa3oM He
MOXeT TONKOBATbCA KaK IPOIeHNe OTBPAaTHUTeNb-
HBIX [IPECTYIICHNII, COBEPIIEHHBIX JIXMaHOM» .
ITpoext pesomouun Cosera besomacHocTH,
IpefcTaBaeHHbl 22 moHA 1960 I. cO CTOpPOHBI
ApreHTVMHBI B CBSI3M C JeHCTBUAMM IO 3aXBaTy
A. JrixMaHa, npefgycMaTpuBan 5 nNyHKToB IIpeam-
Oy/Ibl U 2 IYHKTAa Pe30NMIOTUBHOI YacTu. [ls Toro,
4TOOBI IPUHATD BO BHUMaHMe 06e MO3ULNM, KOTO-
pble 661111 03By4eHbI B CoBOE3e, M Kacauch C OfHO
CTOPOHBI, IIPO6/IEMBI HAPYLIEHNUA TepPUTOPHUATIBHO-
rO CyBepeHUTeTa APreHTUHBI, a C IPYTOil CTOPOHBI,
0e3yCTTOBHOTO HaKa3aHVsA BOCHHBIX IIPECTYIIHUKOB,
npencrasurtens CIIA Tenpu Kabor Jlomk mpepno-
KM OOOPUTD NIPOEKT Pe30TIOLIY, JOMIOTHUB €ro
IIByMs IYHKTaMU, OffVIH 13 KOTOPBINl OTHOCKU/ICA K
[Ipeambymne'?, fpyroit K pe3omOTUBHON dacTu® u
3TU MOIMOMHEHUA TIONYyYMIN OTPaKeHUe B OKOH-
JaTe/IbHOM BapMaHTe Pe30MIOLMY, IPUHATON TO-
nocamu 8 rocypmapcts — CIIA, Benukobpuranun,
Opannuuy, Leitnona, Kurasa, Vtanun, 9xBagopa u
Tynuca.
O6cyxpenns Bornpoca B OOH HarsagHbIM 06pa-
30M MpofieMOHCTpupoBany, 4to CoseT besomacHo-

cTu okasancsa Mexpy CLuUIoN Tocy/iapcTBEHHOTO
cyBepeHuTeTa M Xapmbpoit HeoOXOZMMOCTH IIpe-
maHus A. JiixMaHa cipasemBoMy cyay [Lippman:
2002:59], 1 IpMHATAas pe30/IIOLNSA BBIIIsALENA XPYII-
KOJI IIOTIBITKOJ CPOPMMPOBATH KOMIIPOMICC MEXIY
ApreHTuHOI 1 V3pansem, He JOITyCTUB YTy O/neHNA
MEXIYHapOJHOTro KoH(IMKTa ™.

MHorye ncciefoBareny, He 0foOpsis JeCTBII
U3PANIbCKMX BJIACTell B IPaBOBOM CMBICTIE, CBs3aH-
HBIX C BMENIATe/IbCTBOM B TEPPUTOPUAIBHYIO OPIIC-
AMKUVMI0 APreHTUHbI ¥ HapylleHreM HOPM MeXJy-
HapOJJHOTO IIpaBa, B TO XK€ BPeMs, B OO/MbIINHCTBE
ciTy4aeB ObIIM e[YIHbI BO MHEHVIH, COITTACHO KOTOPO-
MY CYIIeCTBOBAJI LI€/IbII] PAJL OCHOBaHUI /1A OIIpaB-
JaHNA JeiicTBUIT o IpefaHnio A. JiixMaHa cyny. B
yacTHOCTH, Kapn fcnepc ykasbiBas, 4To XOTs apecT
IPeCTyNHNUKA B ApreHTIHe IPOTUBOPEYNT MEXTY-
HapOJHOMY IIpaBy, OH OBUI, HECOMHEHHO, OIIpaB-
JAaH C MOPAJIbHON U IONUTUYECKON TOYEK 3PEeHMA
[Jaspers 2006:854].

MbI He MO>XXEM He OTMETUTD, YTO XOTs OYKBaJIb-
HO 3a JIBa JHA fo moxuineHus A. OiixmaHa ApreH-
TvHa 1 VI3pannb noanucanu Jorosop 06 skcTpanu-
MY, OH IO paTu(UKALMY He MOT PacCMaTpUBATbCA
B Ka4yeCcTBe IIPAaBOBOJ OCHOBBDI /711 BbIJAuyl BOEHHO-
ro npecrynnuka [Green 1960:508]. bonee Toro, mpe-
CTYIUIEHUS, KOTOPbIe MOI/IM Obl BMEHATHCA B BUHY
A. D1ixMaHy He IIOfiIafja/Iu 1107, [ieiiCTBIe YKa3aHHO-
O JI0OT0BOPA, IIOCKOJIbKY B YMC/Ie IPOYMX, YKa3aH-
Hble JIesTHNA He UMe/IY MeCTa Ha TeppUTOPUM [OTO-
BapUBAIOIINXCA CTOPOH M He ObIIM COBEPILIEHBI UX
rpaxpanamu’. Heckonbko MHOJ IMO3ULIMY 1O JaH-
HOMY BOIIPOCY IIPUJEPKMBAJICA IOCTOSHHBII ITpef-
ctasutenb AprenTrHel B OOH Mapuo Amazeo, mpu
ob6¢cyxpenmn Bonpoca B Cosete besomacHocTn 3a-
SIBUBILINIA, 9TO VI3panip Mor Obl HAaITU OCHOBY IS
VHULMUPOBAHMA TpeciefoBanus Apnonbda Iiix-
MaHa B JOTOBOpe 00 SKCTPajMINy, IOAMNCAHHOM
9 maa 1960 r. Kpome TOro, OH OTMETIII, YTO «XOTS
JIOTOBOP He paTM(UIVPOBAH, U II03TOMY He MMeeT
0653aTeNbHOI CUJIBL, OH, TEM HE MEHee, MOT ObI CTaTh
I0JIE3HBIM PYKOBOJICTBOM B laHHOM Jiente. Tax, cra-

" Security Council Official Records. June 23, 1960. URL: https://undocs.org/en/S/PV.868 (accessed 10.07.2021). Cm. 06 3Tom

Takxe: [Liskofsky 1961:203].

2 MpepnoxeHne CLA no MNpeambyne pesontouun - «YuuTbiBas, YTo B3aIMHOE BCeobLee OCyKAEHVE NPecsiefjoBaHiA eB-
peeB Npuv HALMCTCKOM peXxrme 1 }enaHre HapoLoB BCeX CTpaH, UTobbl dMxMaH 6bin Hagnexaluym obpasom Cynum 3a npe-
CTynneHus, B KOTOpbIX oH 06BMHAETCA». URL: https://digitallibrary.un.org/record/541668?In=en (accessed 02.08.2021)

3 MpegnoxeHre CLIA no pe3ontoTMBHON YacTn pesonouun - «3. BbipaxkaeT Hafexay, UTo TPAgULIMOHHbIE LpYyXKeCKre OT-
HoweHna mexxay ApreHTnHon n Vipannem 6yayT npopomxatbcar. URL: https://digitallibrary.un.org/record/541668?In=en

(accessed 02.08.2021).

™ Cm.: UN: Question to the Case of Adolf Eichmann. URL: https://undocs.org/en/S/RES/138(1960) (accessed 10.07.2021).

15 Cm.: [Argentine Jews...2010:83].
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Ths 11 IpefocTaBAeT MOJaBLIEMY 3aIIPOC TOCYAAP-
CTBY IIPaBO «IIOTPe6OBAaTb BPEMEHHOIO 3ajiepiKa-
HIA Pa3bICKMBAEMOTO /INIIa»; CTaThsA 12 IIACUT, YTO
«pa3pICKMBAEMOE JIML[O JIOJDKHO OBITH IIPEIpPOBO-
XKJIEHO 3aIIPaIlMBAEMBIM IOCYLAPCTBOM K COOTBET-
CTBYIOIIEMY MECTY, YKa3aHHOMY 3allpalliBaioIlyM
TOCYlapCTBOM»; CTarbA 20 HmpegycMaTpuBaeT, 4To
«KOTJIa areHTbl 3allpalllMBaIOIIEro IoCyJapcTsa —
B 5TOM cny4ae VIspamnsa — HaxXopATCA Ha TEPPUTO-
puM JIPyroro rocyfapcTBa C LEIbI0 3aKIH0YEHNA
IOJ CTPaXKy JIMIIA, HA BBIJaYy KOTOPOTO OBUIO TaHO
corzmacue, TO OHM IONYMHAKITCA PacCIOPsKEHUAM
B/IACTell, 00/AAIONIVX OPUCAMKIIVE) HaJl BBILIEY-
MOMAHYTOW Teppuropueli». VIHbIMM C/IOBaMH, II0-
XUTUTEM DYIXMaHa JJO/DKHBI ObIIN BBIOMHATD YKa-
3aHVA IPAaBUTEIbCTBA APreHTUHbI».

I TONMHOTBHI aHanmmMsa CaefyeT OTMETUTD,
YTO B Ka4eCTBE IIPABOBOIl OCHOBBI [IA SKCTPaIM-
UM He MoITIa paccMarpusarbca u KoHBeHIMA o
IpefyNpeXIeHNN IPECTYIVIEHNs TeHOIMA U Ha-
KasaHuM 3a Hero, npuHATas B 1948 r. Xota Mspa-
wib paruduuyposan Kousenuuio 9 mapra 1950 .,
a ApreHTuHa IIpUCOeNUMHMIACD K Hell 5 MIOHA
1956 1.'%, maHHBII MEXAYHAPOLHbII LOTOBOP IIpH-
MEHUTENIBHO K BOIIPOCY MEXIYHAPOJZHOIO COTPYL-
HIYeCTBA IIpefyCMaTpyUBall INLIb OfHY cTaTbio VII,
COITTACHO KOTOPOJI B OTHOLIEHMY BbIflauyl BUHOBHBIX
TeHOLMJ, 1 pyTHe, NepedrcienHble B cratbe 11 ges-
HIA, HE PACCMATPUBAIOTCA KaK IOMUTUIECKNE IIpe-
CTYIUIEHMA. B TaKMX ClIydYasx BOTOBapMBaIOLIMeECcs
CTOPOHBI O0A3YI0TCA OCYLIECTB/IATD BBIJAYY B CO-
OTBETCTBMI CO CBOMM 3aKOHOJATEIbCTBOM M [ieii-
cTByMOIMMI foropopamu. Kaknx-nmbo momoxenni
OTHOCHTE/IBHO TOTO, YTO KOHBeHIMA MoXeT pac-
CMAaTPUBATbCA KaK OCHOBAHMeE [/IA BbIJauM B C/Iydae
OTCYTCTBMS COOTBETCTBYIOLIETO MEXIYHapOJHOTO
COITIAIIEHNsA, TEKCT JOKYMEHTa He cofiepxka. B aToi
CBA3Y BOIPOC 00 9KCTPaJMIMU BBIIJIAMET BeCbMa
HpOo6/IeMaTIYHO, YTO SABMUIOCH ellle OFHUM JIOBOJIOM
U1 U3PaWIbCKMX CHELCTY>X6 0 HeoOXOZMMOCTI
IPENIPUHATD COOTBETCTBYIOIIYI0 HACU/IbCTBEHHYIO
aKIUIo TI0 IepeMelleHno A. JiixMaHa B VIspans.

C ppyroit cTopoHbl, oduianbHble BIacTn J3-
panysg He MOITIM He IPVMHUMATh BO BHUMAHME, YTO
MHOTYie HAI[VICTBl HaXORWIN IPUOeXMIIe B OTHE/b-
HBIX cTpaHax JlaTuHckolt AMepukn. B yacTHOCTH, A.
OiixMaH npubbUT B ApreHTuHy B 4ncie gpyrux 500
Ye/IOBEK, NEPENPABIeHHbIX B 3Ty CTPaHy B IIEPUOL,
¢ 1945 no 1955 1. [Cwik 2009:85], mony4us ¢ momo-

IO CBALICHHMKA-(paHIMcKaHa nacnopt Kpac-
Horo Kpecra Ha nmsa Puxappo Kinemenra u Bbesp-
Hyoo Busy [3Bsaruuues 2006:1115]. CoBpemeHHas
06IenpMHATaA OLlEHKA COCTOUT B TOM, YTO OKOJIO
50 U3 3TMX MMMUTPAHTOB OBUIM BOEHHBIMMU IIpe-
CTymHMKaMu (X 4mcio Bospactaer fo 180, ecnn B
HETro BK/TIOYNTD OCOOHVKOB HAIMICTCKOTO PeXIIMa)
[Argentine Jews...2010:81]. CaMbIM1 13BeCTHBIMU
13 yKasauHbIx i 6buin Viosed) Menrene, «aHren
cmeptu OcBeHumma» u Anonsd ditxma. [Ipu atom
Iake MMMUTPALIOHHBIN cTaTyc A. DifxMaHa, OCHO-
BaHHBII Ha IpefocTaBieHny cdanbcuduumpoBaH-
HBIX JIMYHBIX JAHHBIX U €r0 IPeCcTyNHOe MPOLITIOoe,
HMKOMM 00pa3oM He rapaHTUpPOBAJIN SKCTPANIINIO
Haybojee pasbICKMBAEMOTO IpecTyImHuKa Vspan-
JI0, TIOCKOJIbKY OH HaXOAWJICA IIOJ TepPPUTOPHAIIb-
HOJ JOPUCAVKIIE ApreHTUHBI.

3. MaTepuanbHO-IIPaBOBbIE ACHEKTHI
cymeGHOro pasbéuparennbcrBa 1o gemy A. JitxMaHna
B OKpy>xHOM cype Vepycanuma:
3akoH «O HaMcTax 1 HAIACTCKIX
Komrabopamuonncrax (ux HakasaHmm)» 1950 r.

Kommnekcusiit ananus gena The Attorney General
of the Government of Israel v. Adolf Eichmann B
OkpyxHOM cyge Vepycanuma HarlagHO IIpofe-
MOHCTPMPOBAJI, YTO OJHON M3 Hambosee TPYZHBIX
¥ TIPOTUBOPEUMBBIX IIPOOJIEM, KOTOpas CTaja Ipef-
MeTOM IPJCTaTbHOTO BHUMAHNA KaK CyeOHOI MH-
CTaHIMY, TAK M CO CTOPOHBI 3aIUTHI IIOACYANMOTO,
IbITABIIENICA JIOKAa3aThb IOPUAMYECKYI0 HECOCTOs-
TeIbHOCTb YTOJIOBHOTO IIpeCiIefloBaHus, Oblna CBs-
3aHa ¢ CYOCTaHI[MOHA/IBHON (MaTepyanbHO-IPaBO-
BOJI) OCHOBOJI CyieOHOTO pasbuparenbcTsa. JanHas
npo6eMaTyKa Imporecca o fiely OfHOIO U3 IIaB-
HbIX BOCHHBIX ITPECTYIHNKOB, KOTOPBIIT BHEC CyIIe-
CTBEHHBIII «BKJIafl» B 0eCUeNOBEYHYI0 IIPOrpaMMy,
Ha3bIBAEMYI0 «OKOHYATE/TbHBIM pelLIeHVeM eBpeii-
CKOTO BOIIPOCa», JiaXKe CITYCTSA TOAbI IPUBIIEKAET
3HauNMTe/IbHOE BHUMAHNUeE CIELNAINCTOB, 3aHMMa-
IOLIMXCA MCCTIeOBaHMeM IPOOIeMBI IpeyIpexie-
HIA U HAKa3aHMA MEKIYHAaPOIHbIX IIPeCTYIICHNIL.

Kak u3BecTHO, OOBMHMTENbHOE 3aKTIOYEHNE
npoTuB A. OJIXMaHa OXBaTbIBaJIO 15 MyHKTOB, CO-
fiepKalyX OpUANYECKY KBaIMpUKAILVIO COBep-
IIEHHBIX VM IPEeCTYIUIEHNH, IPefyCMOTPEHHBIX
3akoHOM «O HaIMCTaX M HALMCTCKUX Ko/mabopa-
IMOHNCTaX (MX HakasaHmy)» ot 1 aBrycra 1950 r.:

6 Convention on Prevention and Punishment of the Crime of Genocide. January 12,1951. URL: https://treaties.un.org/pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&clang=_en (accessed 10.07.2021).
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IATh 13 HUX OTHOCUIIVCD K ITPECTYIUIEHNAM IIPOTYB
EBperlickoro Hapopa; ceMb Kacaauch pecTyIUIEHNI
IPOTUB YeTIOBEYHOCTH; OAMH IYHKT OBUI CBA3AH C
COBepIIIeHVIeM BOCHHBIX IIPeCTYIUIEHNIT; TPY ITyHKTa
XapaKTepU30Ba/ly y4acTyie BO BpaKieOHOI OpraHu-
3anyn. [Ipy 5TOM COITIACHO M3PaMIbCKOMY 3aKOHO-
JIaTe/IbCTBY MO OFVHHAMUATY IYHKTaM OOBUHEHMA
HOACYAMMOMY I'PO3VJIa CMEPTHAA Ka3Hb.

O3HakOMJIEHNE C BbIIIEyKa3aHHbIM 3aK/II0YeHM-
€M HaI/LAJHBIM 00pasoM CBUJETENIbCTBYeT O TOM,
4TO OOBUMHEHNE CTOJKHYIOCHh C QYHIaMeHTaIbHBI-
MM TPYZHOCTSAMIY, KOTOpbIE C/IelOBA/I0 IPEOfONIeTh
JULA TOTO, YTOOBI OXBATUTD MCUEPIIBIBAIOIINIL TIepe-
yeHb MPeCcTYIUIeHMI, COBepIIeHHBIX A. DIIXMaHOM.
B pesynprare 6puta cdopmynrmpoBaHa KOHIEII-
VA MPeCTYIUIeHWI HPOTUB BHYTPEHHETO 3aKO-
HOJATe/NbCTBA VI3pawid M NpecTyIIeHuil pOTUB
MEX/YHApOJHOTO IIpaBa, SABUBLIMXCA IPEIMETOM
cyme6OHbIX pasbuparenscts B Hriopubepre [Lasok
1962:356]. Oco60ro ymoMyuHaHUS ¥ HEKOTOPBIX
KOMMEHTApUeB 3aCTyXXIBaeT NePBbIil MyHKT 00BU-
HEHN, COITIACHO KOTOPOMY BMeHseMble HMOACYAM-
MOMY JesiHUS MO>KHO ObITO OBl KBanmuduuyupoBaTh
KaK IIPeCTYIUIeHNA IPOTHUB YelIOBEYHOCTY MY BO-
eHHble IIPECTYIUICHUS, O0BeINHNB UX C JPYTUMMU
IYHKTaMJ OOBUHUTEILHOTO 3aK/TIOYEHNS IIOf 9THU-
MM 3aronoBkamy. OIHAKO COKPYLINTENbHBIN IICU-
xormornyecknit apdexT, TeM caMbIM, ObUT ObI yTpa-
4eH, a )KeJIaHye He0OXOIIMOTO BO3Me3 IV OCTAIOCh
OBl HEYJOBIETBOPEHHBIM. 3aIl/TaHMPOBAHHOE NC-
Tpeb/eH1e eBpeeB 1 IpeACTaBUTeNel APYIUX HAllU-
OHA/IHOCTE}l BCKOJIBIXHY/IO CO3HAHME BCETro Mupa
Y HOCTY>XIIO TOTYKOM K HpuHATHIO KOHBeHIuM
TeHOLU/A, BIIOCTEACTBUM paTuduuupoBanHoit Vs-
pawnem. Tem He MeHee, cOCTaB/IeHVe OOBUHUTEID-
HOTO 3aK/TIOYEHVSI B CMbIC/IC KOHBEHLIUM IIOfIOPBAJIO
OBl IOPUCAVIKIINIO 3PANIIBCKOTO Cy/ia B OTHOLICHNUM
YIOMAHYTBIX IPECTYIUIEHUII, IMOCKONbKY CT. VI
HpefycMaTpuBaa OPUCAVKIIO MEKYHAPOJHOTO
TpuOyHa/Ia WM CY[OB rOCYJapCTBa, Ife OBbUIN CO-
BeplIeHsI pectytvienus [Lasok 1962:356].

3amuTa MOACYAMMOro HacTauBajaa Ha TOM, YTO
3akoH 1950 I. 6bUI HEJIETUTMMHON YaCTbI0 3aKOHO-
JIaTe/IbCTBA, IIOCKO/IBKY IIPOTHBOPEYII, KaK MEK/Y-

HapOHOMY IIPaBY, TaK 1 eCTeCTBEHHOII CIIpaBefIn-
BOCTH, BOIUIOLIEHHO} B mpuHumIne nullum crimen
sine lege. YTBep>K/Ia/loCh, 4TO OH He AB/IAETCA JIeil-
CTBUTENIBHBIM, IIOCKOIbKY IIpefycMaTpyBaeT Ha-
KasaHMe 3a JeJCTBMA, KOTOPble MMEIM MeCTO JO
cospmanys rocypmapcrsa Vspawnb B 1948 1., 6bummn
COBEpIIEHbI BHE IIPEMENOB HbIHEIIHEN M3PanIbCKOi
TePPUTOPUM B OTHOLIEHMY JINLI, KOTOpbIe He ABJIA-
JUCh TpaxpaHamy Vspannd um coBeplIeHBI MHAU-
BUJaMU, e/ICTBOBABIIMMM BO JICIIOMHEHVE CBOUX
06sA3aHHOCTell OT MMEHU MHOCTPAHHOTO TOCYHap-
cTBa («aKT rocymapcrar). 3ammra, 060CHOBBIBAs
CBOU BO3P)KEHMsA, YTBEPXK/ala, 4TO HETOIyCTUMO
CyIUTb OOBMHAEMOTO 3a IIPeCTYIUICHW:d, COBep-
LIeHHbIE B Pe3y/bTaTe JEMCTBUII HALMCTCKOTO Me-
XaHU3Ma MCTpeO/IeHN, 32 KOTOPbIe JO/DKHO HECTH
OTBETCTBEHHOCTDb /INMIIb TePMAHCKOE TOCYAApPCTBO,
ABJIAIOLIEEC IIPEeMHMKOM HALUCTCKOTO PeXu-
Mma'’. [ToMuMo 3TOro, Kak OTMEYasoch B JTUTEPATY-
pe, onvH 13 Hambomee oOLIMX BOIPOCOB pas3bupa-
TeNbCTBA IO fleny A. DJIXMaHa 3aK/II0YajcA B TOM,
OTBEYAJIO /M MaTepuajbHOe IPaBO, pYMeHseMoe
CYZOM, CTaHAapTy LuBmmusanun [Schwarzenberger
1962:248]. Bonee Toro, 6puragHeii rexepan Tan-
¢op Taitnop, ABNABIINIICA I/TABHBIM OOBMHUTEIEM
B HriopHuOepre, cpasdy mocme 3axBara A. JiixmaHa
BBIPa3Nl CBOI0 03a00YEHHOCTH TeM, 4To Cyf B V3-
pawre, a He B lepmanum, OymeT IPOTUBOPEUNTD
IPaBOBBIM TPaAMIMAM. YKasaHHasA HO3MUIMA 000-
CHOBBIBA/IACh T€M, YTO COINIACHO OOIIEIPMHATBIM
HPVMHLUIIAM UHAVBU MIMEeT IPaBO OBITh CYAUMBIM
TaM, Ifie OH COBEpPIIWI IPeCTyIUIeHNe, B KOTOPOM
o6sunsercs [Kittrie 1964:22].

B dmcne mpoumx, MMEHHO Ha IIPOTMBOpPEYN-
BOCTH, 10 MHEHUIO CTOPOHBI 3aIUTBI, KOTOPYIO
npencrassmm fi-p Pobepr Ceppatuyc’, agBokar
u3 KeslbHa 11 €ro IOMOLIHMK, MIOHXEHCKIIT a/fBOKAT
n-p Hdurep Bexrenbpyx, 6Obuta copmymnpoBana
CTpaTerys, HalpaB/JIeHHAsA Ha JOKasbIBaHME HECO-
CTOATENIbHOCTY OOBMHEHWI, BBIABMHYTHIX IIPOTHB
Aponbda JiixmaHa.

[Ipucrymas K pacCMOTPEHMIO BOIIPOCOB O JIe-
TUTUMHOCTY MaTrepuajabHO-IIPaBoBoro 6asmca 06-
BYHEH)A BOGHHOTO IpecTymHMKa, OKpYy)XXHOI CyX

7" [laHHbIV aprymMmeHT NPOABWIICA 1 Ha MoCneayoLmx npoLeccax, U B YacTHOCTK, no aeny [xoHa [lembAHoKa, Koraa nmuo
nonbITanoCb OCMOPUTb lopuanYeckyto cuny 3akoHa «O HaumMcTax U HaUMCTCKKX KonnabopaumoHucTax (MX HakasaHum)», Ha-
CTavBasA Ha ero PeTPoaKTVBHOM XapaKTepe. STOT AoBOj Obln OTKIOHEH CyAOM, ONpeAenvBLUMM, YTO YKa3aHHbI 3aKoH, Kak
1 YctaB MexayHapoaHoro BoeHHoro TprbyHana B HiopHb6epre 1 KoHBEHLMA reHOLMA, BOCMPOM3BEN YxKe CyLLecTBOBaBLUee
npaso, cGopMrpPOBaB AOMONHUTESNbHbIN GOPYM ANA YroNOBHOrO NpeciefoBaHWA NpecTynHUKoB. CM.: [Reiss 1987:299]

' Np. Pobept CepBatuyc 6bi1 BbibpaH camum A. SiXMaHOM MO COBETY CBOEW CEMbM 1 CTasl U3BECTHBIM CBOEN AeATENbHOCTbIO
3alMTHMKaA Ha npoueccax B HiopH6epre. OH, B YaCTHOCTU, NPeACTaBAAN MUHUCTPA TPyAa HaumcTkon fepmanum Oprua 3a-
ykena n Kapna bpaHngra, nuuHoro ncuxmatpa ltnepa v pykoBoauTena nporpammbl 38TaHasum. Cm.: [Wilson 2006:58].
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Vepycanuma mpoBen TIATENbHBIN aHANMU3 B3au-
MOOTHOIIEHN MeXJYHAapOIHOTO IIpaBa M WU3pa-
WIbCKOTO 3aKOHOZATEeNbCTBA, @ TAKXKe BOIPOCA O
IPMOPUTETHOCTY MEXTYHApOLHO-IIPAaBOBBIX HOPM
B CTy4yae KOHQIMKTA C HOPMaMyl BHYTPEHHETO 3a-
KOHOJIATeNbCTBA, 3asABUB, IPEXJe BCEro, 4To Jieli-
CTByIOIllee 3aKOHOJATeNbCTBO VI3pamna sABmAercs
CXOXXJM C 3aKOHOJIaTe/IbCTBOM AHITIUM.

CocmaBuIMCh Ha TPYABI BBIAIOMINXCSA CIIEIYANIN-
CTOB B 0071aCTM MEXIYHApOJHOIO IpaBa, Hpele-
IeHTHYIO IPaKTUKy AHIINM, ABcTpanuu u Vspan-
74, CyJ; IPMILEN K BBIBOZLY O TOM, YTO He CYIIIeCTBYeT
KaKMX-1ub0 IPOTUBOPEUNIT MEX[Y M3PAMIbCKUM
3aKOHOJIATeNIbCTBOM M MEXYHAPOIHBIM IIPaBOM.
Kak 6pi10 3asBmeHo OKpPYXXHBIM CYyHOM, «HAIlla
IOPUCAUKINA B JAHHOM Jlefle OCHOBBIBAaeTCs Ha 3a-
KoHe «O HaIMCTax M HALMCTCKMX KOJTaboparnmo-
HMCTaX (VX HaKa3aHUM)», CTATYTHOM 3aKOHe, I10JI0-
KeHIS KOTOPOTO He ABJIAITCA ABYCMBICIEHHBIMIL. ..
Mbl He MOXKeM YTBepXK/[jaTb, 4TO NAHHBII 3aKOH
IPOTMBOPEYNT NIPUHIIUIIAM MEXIYHAPOJHOTO Ipa-
Ba»".

Kpome Toro, 6b110 NmOfYEpPKHYTO, YTO YKa3aH-
HbIIT 3aKOH COOTBETCTBYET «IYYIIMM TPafyINAM
npasa Haiyit (law of nations)»™. Ilo MHeHuIO Cypa,
KOMIIETeHIMA rocyfiapcTa VIspanab mpuHATD pac-
CMaTpUBaeMbIll 3aKOH M/ €TO «IIPAaBO HaKa3aHUA»
B OTHOIIEHN) PAacCMaTpPUBaeMBIX NPeCTYIUIEHNI C
TOYKM 3peHMsA MEeXTYHApOLHOTO IIpaBa OMMpPAETCA
Ha [IBa OCHOBAHMA: YHMBEPCA/NbHbI XapaKTep IO-
IOOHBIX JIesTHUIT U UX CHenM UKy, KaK HallpaBieH-
HbIX Ha yHM4TOXeHMe EBpeiickoro Hapoza®.

Cyn TOfYepKHYN, YTO «OTBPATUTE/IbHBIE IIpe-
CTYIUIeHV, pacCMaTpuBaeMble B TAaHHOM fiefie, He
HPENCTAB/AIT CO00il JiesHW, ABIAILUXC TIpe-
CTYIUIEHVAMM II0 3aKOHY /UIIb OfHOro JI3pan-
714, HO TI0 CYyTHU CBOEJf, 3TO TPeCTyI/IeHNs IPOTUB
npaBa Haluii... ITU NPeCTYIUIeHNs He ABIATCA
IVIOOM «CBOOOJZHOTO TBOPYECTBA 3aKOHOJATeN,
IPVHABIIEr0 3aKOH O HAKAa3aHMM HAIMCTOB U KOJI-
NabOPAIMIOHNCTOB, @ ObUIM CPOPMYIMPOBAHBI U
OmpefieNIeHbl B 3TOM 3aKOHe B COOTBETCTBUM C YeT-
KO CTPYKTYpOII MEXIYHapONHbBIX [IOTOBOPOB I
KOHBEHIIT, ONpefIe/IA0MMX IPeCcTYIIeHNA B COOT-
BeTCTBUM C 3aKOHOM Harmit. «[Ipectymnnenne mpo-

B EBperickoro Hapopa» omnpenenseTcs o obpas-
Iy TIPecTyIUIeHUs TeHOLU[A, MpPefycCMOTPEHHOTOo
B KoHBeHLIMM 0 mpegynpexaeHnn mpecTyIeHns
TeHOIMfA ¥ HaKasaHuM 3a Hero... «[Ipecrynnennsa
IPOTVUB YETOBEYHOCTV» U «BOEHHbIE IpPeCcTYIlIe-
HMsI» OIpefie/IeHbl 110 00pasIyy IpecTyIIeHuit, 060-
3HAYEHHBIX B YcTaBe MeXIyHapOJIHOIO BOEHHOTO
TpubyHana..., a Takxke B 3akoHe Ne 10 CorosHoro
Konrponpaoro cosera Iepmanum ot 20 pgexabps
1945 1. IlpecTynneHue «ydactiie BO BpaxjeOHOI
OpraHMsanyu» ompefeneHo B mpurosope HriopH-
Geprckoro TpuOyHama B COOTBETCTBUY C €T0 YCTa-
BoM»*. Jlanmee Cyg OTMETWI, YTO «IIpecTyIUIeHMe
«reHoly/a» ObIIO BIepBbIe onpepeneHo Padasmem
JleMkuHBIM B ero paboTe «Paruncrckoe yrpasieHe
OKKyIMpoBaHHoi1 EBpomoit» (1944 r.), mpuanmas
BO BHIMaHIe MeTOfM4YecKoe YHu4ToXeHme Eppeii-
CKOTO Hapojia HanycTaMu 1 ux catermramu. [Tocme
TOro, KaK 11.12.1946 r. Me>XjyHapOIHbIII BOEHHDI
TpuOyHa/l BbIHEC IPUTOBOP IJIABHBIM I'€PMaHCKUM
npectynuukam, Accambress [Opranmsanym] O6b-
enuHeHHbIX Harmit B cBoeit pesomonuu N 96 (I)
eIMHOITIACHO [IeKNapypoBaja, 4YTO TeHOLWJ SB-
NAeTCA TpecTyIUIeHNeM IPOTUB IIpaBa HaIMIA...
9.12.1948 1. Accambnes [Opranmsanuu] O6bennu-
HeHHbIX Hanuit egunormacHo npuHana Konsexnmuio
0 TIpefyIpeXieH!N TIPeCcTyIUIeHN TeHOIA 1 Ha-
Ka3aHNU 3a Hero...».”

Becbma BakHOe 3HayeHMe i 0OOCHOBAHMUA
no3uuun OKpyXHOro cyna umeno KoHcynbraTus-
HOe 3aK/IoYeHre MexX/yHapogHOro cyfa oT 28 Masd
1951 r. «O6 oroBopkax k KonBeHuuu o nmpegynpex-
IeHNM TPecTYI/IeHNsA TeHOLVJa U HaKasaHuM 3a
Hero». B HeM, inter alia, YKa3bIBa/loOCh, 4TO «MCTO-
pus cosmanusa KoHBeHIMM IOKa3bIBaeT, YTO HaMe-
penne O6beayHeHHbIX Harmit 3akm04anach B TOM,
4TOOBI OCYANTD TEHOLVJ ¥ HaKa3aTb 3a HEro Kak 3a
«IIpecTyI/IeH/e MO0 MEXIYHApOJHOMY IIpaBy...»,
CBfA3aHHOE C OTKAa30M B IIpaBe Ha CYIIeCTBOBaHNUE
L[eJION TPyIIIIe JIIOfIEN], OTKa30M, C KOTOPbIM HE MO-
JKeT CMUPUTBCSA COBECTDb YeloBedecTBa ¥ KOTOPBIN
BefleT K OTPOMHBIM IOTEPsAM M/ 4elloBeYecTBa,
IPOTMBOPEYNT 3aKOHAM HPABCTBEHHOCTH, @ TaKXKe
nyxy n yenam OO6benuueHHbIX Hanmit (pesorto-
s 96 (1) Tenepanbroit Accam6brien ot 11 fexabps

¥ The Attorney-General of the Government of Israel v. Eichmann. — American Journal of International Law. 1962. Vol. 56.
Issue 3. Para. 10. Bce ganbHeliLwme CCbINKM Ha JaHHOE [0 N3 YKa3aHHOro NCTOYHMKA.

2 |bid. Para. 11.

21 |bidem.

2 |bid. Para. 16.

3 |bid. Para. 17-18.
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1946 1.). ITepBoe crefcTBYE 9TOJT KOHIIEIIIVIN 3aK/IIO-
YaeTcsi B TOM, YTO IIPUHIUIIB, JIeXallyie B OCHOBE
KonBeH1My, ABIA0OTCA NPUHIMIIAMM, TIPY3HAHHDI-
MM L[BM/IM30BAaHHBIMM HAapoOJaMM B KadecTBe 00s-
3aTe/IbHBIX [ TOCYAAPCTB, HaKe 0e3 KaKux-nmmbo
JIOTOBOPHBIX 00s13aTeNIbCcTB. Bropoe crmenctaue 3a-
K/II0YAeTCsl B YHUBEPCAIbHOM XapaKTepe, KaK OCyX-
IleHVs TeHOLU/IA, TaK U COTPYAHMUYECTBA, TpeOyio-
[Ierocs «yiA u3baBjIeHus 4eloBeYyecTBa OT 3TOrO
orBparutensHoro 6enctsus (IIpeambyna Konsen-
mvm)».** Kak 3asBun npepcraButens Bemuko6pu-
TaHUM TIPM paccMoTpeHuu femna o6 «OroBopkax
K KoHBeHLuM reHoumpa», B TAKOM IOTOBOPE, KaK
nanHas KoHBeHLus “HeT 0053aTeNIbCTB... MEXAY
cropoHamu. Kaxxpast ctopoHa, IpaBfa, IpuHUMAaeT
Ha ce0s 0653aTenbCTBa, HO ATO He Te 0053aTe/IbCTBA,
KOTOpBIe UCIIOHAITCSA B OTHOLICHU VTN /IS BbI-
TOZIBI IPYTUX TOCYAAPCTB. Takoro popa KOHBEHINS
He IIpeJyCMaTpMBaeT B3aMHbIX BBITOJ OLIY TMMOTO
CBOJICTBA MY cTopoHamy. OHa IpefycMaTpuBa-
eT IOYTY UCK/IIOYNTEIbHO IIPUHATIE Ha cebs 00s-
3aTe/IbCTB HE3aBYUCYIMO OT IIPUHATHS aHAJIOTYHOTO
00s13aTeNIbCTBA APYTUMU CTOpOHaMM. VIHBIMU CTIO-
BaMI1, Mbl IM€eM 371eCh aOCOMIOTHbIE 00A3aTENbCTBA,
He MOJYMHEHHbIe HUKAKMM COOOpasKeHNsIM B3alM-
HOCTI»,

CocCmaBUIMCh HA BBILIEIIEPEYVIC/IEHHBIE MEX/Y-
HAapOJHO-IIPaBOBble JOKYMeHTB, OKpY)XHOI CYZ
3a4BUJL, YTO «HE BbI3bIBAET COMHEHMIL, YTO T€HOLM]I
OBL/I TPU3HAH B Ka4eCTBe MPECTYIUIEHVS 10 MeX/Y-
HApOJHOMY IIPaBy B IIOHOM IOPMANYECKOM 3HaYe-
HJM JAHHOTO TepMuHa... [IpecTynnenus renomuma,
KOTOpBIe ObLIN coBeplIeHbI TPOTUB EBpeiickoro Ha-
pona U PYTUX HApOZOB, ObIIN IIPeCTYIUIEHNUSAMI 110
MEeXIyHapOJHOMY IpaBy. Takum o6pa3oM, 13 9T0-
O BBITEKAET, YTO B CBeTe IPV3HAHHBIX NIPUHIIUIIOB
MEXIyHapOJHOTO IpaBa, IPUCAUKINSA 110 TIpecye-
[IOBaHMIO TIOZOOHBIX IPECTYIIEHNII SBTISIETCS YHU-
BepCabHOIN» .

Jtak, MaTepyanbHO-IPAaBOBYI0 OCHOBY, YTO-
JIOBHOTO pa30uparenbCTBa COCTABMUI YHOMSHYThIN
Hamy 3akoH «O HaIMCTaxX ¥ HAIMCTCKMUX KOJI/IA-
OopanyoHncTax (MX HaKasaHVM)», IPUHATBIA yKe
Yepes [iBa rofja MOC/Ie MPOBO3ITIAIIEHNS He3aBUCHU-
MOTO €BPEJICKOTO TOCYAPCTBa, ¥ 110 BBIPAXKEHMIO
J>koHaTaHa BeHnra, HaXxogMBIIMIICA «B LIEHTPE U3-

PaMIbCKOTO OIIbITA B OTHOLIEHUY BOCHHBIX IIPECTY-
wiennin» [Wenig 1997:105].

IIpesxzie Bcero, HEOOXOAMMO OTMETHUTD, YTO CAMO
HOsAB/ICHNE Ha CBET JAHHOTO 3aKOHA ObIIO OpraHu-
YeCK! CBA3AHO C TOM ITOJIUTUKONM, KOTOPYHIO OCy-
IeCTB/IA/IA HALVICTBI 1A BEPOOBKY €BPECKUX 1
HEeBPEJICKIX 3aK/TI0YEHHbIX B KOHL|EHTPAIVOHHBIX
JIarepsx A TOAfep)KaHNA MOPALKA Y AUCHUIIIN-
HbI, @ TaKXKe KOHTPOJIA 32 BBIIIOJIHEHMEM Pabodmx
kBOT. [TogoOHbIe QYHKIMOHEpPbI HA3BIBAICh Tep-
MMHOM «Kamo» (capo, kapo), KOTOpbIil MOT IIPONC-
XOIUTDb OT HEMELIKUX CNOB «kameradanpolizei» vimu
«Katzet-Polizei» 1160 OT UTANBSIHCKOTO «Capo» —
(60cc). B kauecTBe «Karmo» rmepBOHAYAIBHO BBICTY-
Hamy TpodeccuoHaIbHble MPECTYIHUKN, IIOMNUT-
3aK/IIOYEeHHbBIE, BOCHHOIUICHHbIE, @ I03[[Hee TaKXe
HOBEepraBIINecs IPeCcIeOBAaHNI0 eBpey, HasHa-
YeHHble HAIMCTaMMl B KOHIIEHTPALOHHBIX JjIare-
psax win rerto”’. Heobxoammo 3aMeTUTh, YTO XOTs
caMoe M3BECTHOE JIefIo Ha OCHOBe 3akoHa «O Hauu-
CTax M HAIMCTCKYUX KOJTabopaloHncTax (1X Haka-
3aHMM)» Kacanoch OCY>KfieHus: Anonbda JitxmaHa,
BMeCTe € TeM, B iepuof ¢ 1950 mo 1960 r. B cooTBeT-
CTBMU C YKa3aHHBIM 3aKOHOM CO CTOPOHBI OKpYyX-
Horo cypa Tenb-ABuBa 1 BepxosHoro cyza Vzpanna
ObUTM paccMOTpeHbl 40 YTONOBHBIX JieN, KOTOpbIe
3a eIMHCTBEHHBIM VCK/IIOYeHNEeM ObUIM CBA3AHBI C
JIeVICTBUAMY €BPeeB-XKepTB XO0/MTOKOCTA, KOTOPBIE 110
CMBICITY M3PaIbCKOTO 3aKOHOJATEIbCTBA ABJIAMICH
«HALUCTCKUMU  KonmmabopauyoHucramm»  [Singer
2003:235-236; Ben-Naftali, Tuval 2006:129].

BosBpamasch K HpefbIcTOpUN NIPUHATUA pac-
cMaTpuBaeMoro 3akoHa 1950 r., crefyeT 3aMeTUTb,
4YTO HauMHas ¢ 1948 I. B IpaBOOXpaHUTEIbHbBIE Op-
raHbl V3panmisa oT ocTaBIIMXCA B JKMBBIX U MMMU-
TPUPOBABILNX )KePTB XO0/OKOCTA Ha4a/IM IIOCTYTATh
3afBJICHNs, B KOTOPBIX COAEP)KaIUCh OOBMHEHMNA
IPOTUB APYTUX €BPeeB, COTPYAHMYABLINX C HAIU-
cramit. I10CKONbKY 9T1 3asAB/IeHNA, KaCaBIIMeCsS BO-
poca 00 YroloBHOM IIpec/iefoBaHNyU Komnabopa-
IIMIOHMCTOB, MOIJIY OCTAaThCsA 6€3 COOTBETCTBYIOIIEl
peaKIMy roCyAapCTBEHHBIX MHCTUTYTOB, TO YKe B
aBrycre 1949 r. MMHICTEPCTBOM IOCTULNY OB IIOJ-
roToBieH mpoekT 3akoHa «O 60pbbe ¢ eBpeiicKumMm
BOEHHBIMIU TIpecTymHuKaMu» (Act Against Jewish
War Criminals). Yepe3 mecsiTb Mecs1ieB OH ObUT Ha-

24 Reservations to the Convention on the Prevention and Punishment of Genocide. Advisory Opinion dated May 28, 1951.
P. 23. URL: https://www.icj-cij.org/public/files/case-related/12/012-19510528-ADV-01-00-EN.pdf (accessed 09.08.2021).

% Reservations to the Convention on the Prevent and Punishment of the Crime Genocide. - ICJ Pleadings. 1951. P. 387-388.
URL: https://www.icj-cij.org/public/files/case-related/12/012-19510410-ORA-01-00-Bl.pdf (accessed 09.08.2021).

% The Attorney-General of the Government of Israel v. Eichmann. Para. 19.

¥ Cm. nogpobHee: [The Oxford Companion...2009:728-729; Brown 2015:3; Drumbl 2016:219; Bazyler 2016:133].
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npasyieH B KHeccet, HO yxe 1o, APyruM VIMEHeM,
Kak 3akoH «O HalMCTax ¥ HALMCTCKUX Komtabopa-
IMOHUCTAX (MX HaKa3aHNM)», MUMEBLIUI 6ojee 1u-
POKMIT 0XBAT CyO'beKTOB YTOJIOBHOI OTBETCTBEHHO-
CTY, BK/TIOYABIINX He TONbKO «eBPEICKMX BOCHHBIX
IPECTYIHUKOB», HO U HAIJMCTOB U HeeBPECKUX
KO/1ab0PaIYIOHICTOB.

IIpencraBnas B KHeccere mpoekT ykasaHHOTO
3aKoHa MMHUCTP rocTuuun Vspanna IInuaxac Posen
(Pinchas Rosen) IOT4epKHYJI, YTO «B TO BpeMs: Kak,
IpyT¥ie Haluy MIPYHVIMA/IM 3aKOHBI CPa3y e Mocie
BOJIHBL. .., EBpelicKuil Hapof. .. BIUIOTb JJO CO3aHNs
rOCyapcTBa OBUI JIMIIEH BO3MOXHOCTY IIPYBJIEYb
HAIMCTCKUX IIPECTYIHMKOB M UX HOCOOHMKOB K
OTBETCTBEHHOCTH...JTO OyfleT M3MEHEHO ceifyac»
[Bazyler, Scheppach 2012:422]. Kpome Toro, mu-
HUCTDP IOCTULMY 3asBUL «Mbl MOXXEM IIPEIONno-
KUTD, YTO HAIIUCTCKVE IIPECTYIHNUKI. .. He PUCKHYT
npuobbITh B VI3panib, OHAKO 3aKOH TaKkKe OymeT
IPUMEHATBCA K TeM, KTO OCYIIECTB/IAI BOMIO Ha-
IJICTOB, 1, K COXKAJIeHNIO, HEKOTOPbIE U3 HUX MOTYT
6pITb cpenyt Hac» [Yablonka, Tlamim 2003:11].

Bo BpeMms mapnaMeHTCKUX 7e6aToB IO IMPOEKTY
3akoHa «O HaiycTax U Ko/urabopanmoHucrax (ux
Haka3aHuu)» B Komurere 1o KOHCTUTYILVIOHHOMY
mpaBy 1 roctunuy fenyTat Kneccera 9nmuesep [1pe-
vuHrep (Eliezer Preminger) 3asBWI, 4TO «Heb3A
3aKppIBaTh IMIa3a Ha TOT (aKT, YTO IOZOOHOE CO-
TPYAHMYECTBO IIOMOITIO HAIMCTAM pPeaTn3oBaTh
UX 1eb... COTPYAHMYECTBO OTHOCUIOCH K JTH000-
My, KTO TPUMBbIKaN K Judenrat”® vy cTaHOBMICA
«Karo» II07Iarasi, 4To TeM CaMbIM, CMOXKET CIacTH
ce6s... Ecm k10-1mm60 6bU1 «Kamo» B Te4eHue ABYX
VIV TPEX JIeT, OH He MOXKeT ObITh HMKEM VHBIM, KaK
npectynuukoM» [Bazyler, Tuerkheimer 2014:206;
Frilling 2014:234]. Takum 06pa3oM, OZHUM U3 Hau-
0o7ee Ba)KHBIX YepT IMPOEKTa HOBOTO 3aKOHA OBIIO
TO, 4TO OH JJO/DKEH OBUI IPeyCMaTpUBaTh BO3MOX-
HOCTb YTOJIOBHOTO IIPeC/IeloBaHMsA He TONbKO Ha-
IMCTCKUX BOCHHBIX NIPECTYIHNMKOB, HO ¥ KOIabo-
PAIMOHUCTOB, OKAa3aBIINX VIM COMIEIICTBHE.

B oTmmume ot HanmoHanbHOro 3akoHa «O mpe-
CTYIUIEHNV TeHoLya (ero IpefylpeX[eHnn U Ha-
KasaHum)», npuHaToro 29 Mapra 1950 r. B mopszke
nmiieMenTany KonBennun renoiuga 1948 r., Ho-

CAILLETO TIPOCIEKTUBHBI XapaKTep U HallpaB/IeHHO-
rO B 3HAUMTEILHON CTENEHM Ha IpefoTBpalleHue B
OynyiieM IOfOOHBIX HpecTyivieHnit, 3akon «O Ha-
IMCTaX M HALUCTCKMX KO/UTabopanyoHncrax (ux
HaKa3aHNN)» MIPEeACTaBIsAT co00it ex post facto ropu-
JIYECKUIT aKT, KOTOPBIIT MOT OBITh IIPYMEHEH PeTpo-
aKkTBHO. Ero 0CHOBHOI! Lie/IbI0 OBIIO YTOTIOBHOE IIpe-
C/leiOBaHNe U HaKasaHMe VIHAVBUIOB, SB/IABLINXCA
VICTIOJIHUTE/IAMM VI TIOCOOHMKAMU TIPECTYITHUKOB,
OOBMHSAEMBIX B COBEpIICHNV VCKTIOYUTENBHBIX II0
CBOE€I TSKECTU MPeCTYIUIeHNii IpoTuB EBpeiickoro
Hapofa B IIePUOJ, HALIMCTCKOTO IPaBJICHIA.

VHTepecHO OoTMETUTD, 4TO Korga B 1950 rony B
Kneccer 6bIT BHeceH 3aKOHONPOeKT «O HalmcTax
Y HAIMCTCKMX KO/UTabopanmoHmcTax (MX Hakasa-
HVM)», MUHUCTP toctuiyy [Iunxac Posen mposen
CIenMajbHOe pasTpaHMYeHNe JAHHOTO 3aKOHa OT
PYTOro 3aKOHOIIPOEKTa (0 KOTOPOM YIIOMMHA/IOCh
BBILIIE), KACAaBLIErOCs TeHOLM/A, TAK)Ke HAXOVBIIe-
roca Ha paccmorpenun Kneccera, amempysa npu
9TOM K KOHIENIMM BpeMeHHON 3(deKTUBHOCTN:
«9TOT 3aKOH [T.e. O IPEeNOTBPAIEHNN TeHOLU/A
Y HaKasaHUM 3a HEro] HmpMMeHVM K Oymyiiemy....
C npyroit CTOpOHBI, TpefIaraeMblil ceifdac 3aKoH
IPYMEHUM K IIPOIIIIOMY, K OIIpelie/IeHHOMY Iepuo-
Iy ICTOpUY, KOTOPBIII Ha4ya/ICs C IIPUXOLOM K BJIa-
cru Innepa n sakoHumIcA ¢ ero rubenpio» [Fournet
2007:114].

Kak 6puto nopguepkHyTo OKpPYXXHBIM CYZOM
Tenb-ABuBa B fene Honigmann v. Attorney-General
of the State of Israel, «paccmarpuBaeMsiit 3akoH [1950
r.] 6p171 paspaboTaH TaKuMM 00pa3oM, YTOOBI CleIaTh
BO3MOXXHBIM OCYyX[eHue B V3panne HaLuCTOB, UX
HOCOOHMKOB ¥ KO/UTAOOPALMOHMUCTOB 32 YHUYTO-
xeHne EBperickoro Hapopa... 1 3a IPeCTYIUICHNUA
IPOTUB YeNOBEYHOCTM B LientoM»™. BrocnmemcTBum
1o fieny Attorney-General of the Government of Israel
v Eichmann cyy, HeIByCMBIC/IEHHO 3asIBUJI, YTO «I0-
cymapcrso Vspawib, cyBepeHHOE rocygapcTso EB-
PeJickoro Hapoya, MOCPEACTBOM CBOETO 3aKOHOJA-
TeIbCTBA BBINOMHACT 3aady II0 peau3alLyi Ipasa
EBpeiickoro Hapojja HaKa3bIBaTbh IIPECTYIIHMUKOB,
HOTYOMBIINX €TI0 CBIHOBEIA. .. ».

BosBpamiasch HelnocpeAcTBeHHO K 3JakoHy «O
HAIMCTaX ¥ M HAIMCTCKUX KOMIabopalyiOHMCTax

28 EBpEMNCKNI COBET, KOTOPbIV YUpexdancs B OKKYMNMPOBaHHbIX HACENIEHHbIX MYyHKTaX repMaHCK/MU BacTAMY AJi yrpas-
neHua B obwuHax u retto. CM.. DNeKTPOHHaA eBpeiickas sHUMKnoneausa. Joctyn: https:/eleven.co.il/jewish-history/
holocaust/15153/ (naTa o6patieHuna: 10.07.2021). Cm. Takxke: [Trunk 1972:2].

% Honigmann v. Attorney-General of the State of Israel (District Court of Tel Aviv). — International Law Reports. 1953. P. 542.
[aHHoe geno Kacanocb AkoBa XoHnrmaHa (Yaakov Honigmann), o6BuHeHHoro cornacHo cT. 1, 2 1 4 3akoHa 1950 r. B coBep-
LIeHVN NPEeCTYMIEHUNIA, CBA3AHHbIX C BbIMOSIHEHMEM GYHKLIMI Karo.

% The Attorney-General of the Government of Israel v. Eichmann. Para. 38.
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(MX HaKa3aHMM)» C/EfyeT OTMETUTH, YTO OH OXBa-
TbIBaJ 17 cTareli, Ipu 3TOM CTaTby 1-6 COCTABIAMM
cepy npuMeHeHNs JAHHOTO aKTa ratione materiae,
IipyTye CTaTby OXBaTblBalyM IIONIOKEHUA ratione
temporis, ratione loci, a Taxxe HOpMBI, Kacarolye-
s TIpOLeflyPHBIX U MIHTEPIIPETALIMOHHBIX ACIIEKTOB
[Ben-Naftali, Tuval 2006:130-131].

Co6cTBeHHO CyOCTaHIMOHAIbHAS YaCTh 3aKOHA
«O HamMcTax M HaLMCTCKMX KO/UTabOpaIoHNCTax
(MX HaKasaHUM)» COIeprKaa ONpee/IeHNs BOCbMI
HPeCTyIUIEHNIT, CPefyt KOTOPBIX 0COO0T0 BHYMAHMA
3aCTy>)KMBAaIU TPY OCHOBHBIX, K/IIOYEBBIX yTOJIOB-
HO-HaKa3yeMbIX JeSAHNA: 1) IpecTyIUIeHNs IpOTHUB
EBpeiickoro Hapopa; 2) mpecTyIieHNs IPOTUB de-
JIOBEYHOCTH; 3) BOCHHBIE TIPECTYIIEHNS, 32 COBEp-
IIeHVe KOTOpbIX B maparpade (a) paspgena I 6p1o
IpefyCMOTPeHO Oe3anbTepHATUBHOE HAKa3aHMe —
CMepTHas Ka3Hb.

Cnepyroumit maparpad «b» ykaszausoii ct. 1 co-
flep>Kajl KOHKpeTHbIe aKTbl, KOTOPble B COBOKYITHO-
CTU COCTABJIAM TPU YKa3aHHbIE IPECTYIIEHN 110
CMBICTTY PAcCMaTpyMBaeMOro 3aKOHa.

Ileppas xareropus JesHUil - IpecTYIJIEHN:
nporus EBpeiickoro Hapopa mpepctaBisia coboit
sui generis yTOOBHO-HaKa3yeMble JiesIHNA, KOTOpbIE
He MIMe/IV AHaJIOTOB HY B MEXK/[yHapOJIHOM JIOTOBOP-
HO-TIPaBOBOM MHCTPYMEHTapuy, HU B YTOJIIOBHOM
3aKOHOJIaTeNIbCTBE JAPYrux rocypapcrs. Gopmynu-
POBKa Ha3BaHMsA JaHHOI KaTeropyuy IpecTyIUIEHUI
BBITEKa/Ia U3 CIVAHMA IBYX YHUKAIbHBIX (PaKTOPOB:
€[MHCTBEHHOM 1ieNM TePMaHCKMUX HALUCTOB — IOJI-
HOCTbIO YHUYTOXXUTb €BPeEB U 11e/IY CUOHMCTOB, OC-
HOBaBIINX COBpeEMEHHOEe rocyfapcTso Vspannb ms
TOTO, YTOOBI C/le/IaTh ero NPUOEKNIEM 1 3aIUTUTD
noboro eBpesi B m060i Touke mMupa [Ben-Naftali,
Tuval 2006:428; Jockusch 2021:75].

CocTaB yKa3saHHOTO IIPECTYIUIEHNS IIpefycMa-
TpMBas M0Oble He/CTBNA, COBEpLICHHbIE C HaMe-
peHyeM IIONTHOCTbIO WM YaCTUYHO YHUYTOXKUTD
EBpericknit Hapox: 1) youiicTBO eBpeeB; 2) IpuU4n-
HEHJe Cepbe3HBIX TeJIeCHBIX IOBPEX/EHUIT MY YM-
CTBEHHOTO PAacCTPONCTBA eBpesAM; 3) IpefyMblIl-
JIeHHOE CO3[laHMe /I eBpeeB TaKMUX >KU3HEHHbIX
YC/IOBMIA, KOTOpPBIE PAcCYMTAHbI HA MX (PM3MYecKoe
YHUYTOXEHNUe; 4) IPYMEHEeHIe Mep, PacCYMTaHHBIX
Ha IIpefoTBpalleHe IeTOPOXKIEHNs B Cpefie eBpe-
eB; 5) HaCU/IbCTBEHHAs Iepefiaya eBpeiiCKMX HeTelt
B IPYTYIO HallMOHAJIbHYIO WM PETUIUO3HYIO TPYII-
y; 6) YHUYTOXEHNUE VIV OCKBEpHEHME eBPeiCKIX
PEIUIMO3HBIX MU KY/IBTYPHBIX LIEHHOCTEl; 7) pas-
JKUTaHVe HEHABMCTH K eBPesIM.

Kak nokasbiBaeT 03HAaKOMJIEHME C BbILIEyKa-
3aHHBIMIU [IeHUAMMU, 32 HEKOTOPBIMM MU3DBATUAMU
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VX OIIpefie/ieHNis, 110 CYIIECTBY HMOBTOPAIT Aedu-
HUIMIO COCTaBa TeHOLWJQ, IIPefyCMOTPEHHOTO
Konsenuneit 1948 r. [Cassese 2013:114] u orpa-
HJMYEHHYIO JUIA NPYIMEHEHUSA TPeMs KpUTepUAMM:
a) HaIMOHAIbHBIM (crenndudeckas MAeHTUULN-
pyemas rpynmna); 6) BpeMeHHBIM (IIepyMOJ HallUCT-
CKOro pexxuma); B) TeppuropuanbHbiM (EBporma).
Kpome Toro, B 0T/IM4MEe OT KOHBEHIIMOHHOTO OIIpe-
JiefleHNs TeHOLW/Q, M3PAaMIbCKMII 3aKOH KPUMU-
Ha/IM3MpPOBA/l IPECTYIUIEHNE KYIbTYPHOTO TeHO-
1A ¥ pasKuraHyue HeHaBUCTH K eBpesim [Bilsky,
Klagsbrun 2018:1085-1087]. CymiecTBeHHas pasHu-
IIa TaK)Ke 3aK/IF04Yajach B TOM, 4TO 3akoH 1950 1. B
OT/IM4Ye OT KOHBEHIVIOHHON MOJIe/N IPeCTYITHOTO
HaMepeHMA TeHOLNU A, 3aK/II0YaBIIEroCs B YHUYTO-
KEHVM TIOMTHOCTBIO WM YaCTMYHO HAL[VIOHAJIbHOIA,
3THUYECKON, PACOBOI WINM PENUTMO3HON TPYIIIHI,
He VICIIO/b3ys TePMMUHA TeHOLU/A, aKKYMY/INPOBaJI
COOTBETCTBYIOIIVE IeAHNsA, IPENYCMOTPeB HaMepe-
HJi€e YHIYTOXKEHMA HOTHOCTBIO VIM YaCTUYHO JINIIb
EBperickoro Hapopa.

ITogo6HOTrO posja KOHKpeTHAst CChUIKA YKa3bIBa-
J1a Ha 0c006YI0 CBA3b MEKy rocyfapcTBoM Vspanib
u EBpeiickiM HapofoM, IIOf4epKuBas YHUKATbHYIO
npupony XOJIOKOCTa KaK HPeCcTyIUIeHUA, COBep-
IIEHHOTO HalycTaMu potus EBperickoro Hapona, 1
0TBOZA VI3panio BefyIy0 pojib B IpecIefoBaHNN
YKa3aHHBIX NIPECTYIUIEHNII IOCPEiCTBOM yCTaHOB-
JIeHVAA KaK IPOTEKTUBHOI, TaK Y 9KCTEPPUTOPUAID-
HOJT IOPYICAVIKIINY M3PanibCKuxX cyfoB [Ben-Naftali,
Tuval 2006:132].

Bropyto kareropuio fesHMil, HaKa3yeMOCTb KO-
TOPBIX ObI/Ia yCTAHOB/IEHA COIIacHO 3akoHy 1950 .,
COCTABJLA/IN NPECTYIUIEHNA IPOTUB YeIOBEYHOCTH,
B KauecTBe KOTOPBIX IIpeAyCcMaTpUBAIUCh YOMii-
CTBO, UCTpebeHMe, mopabolenne, obpedeHne Ha
TOJIOHYIO0 CMEPTb WM IeIOPTALNA U ApyTHe Oecde-
JIOBEYHBIE JIeMICTBUSA, COBEpILICHHbIE B OTHOIICHNN
M060r0 rPaXkTaHCKOTO HACETIEHN, IIPeCIeIOBaHIA
[0 HAaLMOHAJIbHBIM, PACOBBIM, PEIUIMO3HBIM MO-
TUBAaM WM IO HOJUTNYeCKNM OcHOBaHUAM. Cpas-
HUTE/IbHBII aHAM3 CBUJETEILCTBYET O TOM, YTO
yKa3aHHble MPECTYIUIEHNSA B OCHOBHOM COCTABIIA-
I KOPITC NPeCTYIUIEHWiI IPOTUB 4eNOBEYHOCTI,
IpeflyCMOTPEHHbII  YcTaBoM  MeXXIyHapomHOro
BoeHHoro Tpubynama B Hiopubepre (ct. 6 (c)) n
3akonoM Konrponproro Cosera Ne 10 (ct. II (c))
C OfHUM JVICKITIOYEHUEM, He IpefycMaTpyBaBLIM
KaKoJi-mMb0 CBsA3M paccMaTpPMBAEMOll KaTeropumu
HpeCcTYIIEHNII C BOHOI MO0 COBepIIeHNeM NHbIX
NIPEeCTYIIEHUIA.

Kak msBectHo cT. 6 (c) YcraBa MexmyHapop-
HOTO BOEHHOTO TpMOyHa/la, IPefycMOTPEB OTBET-
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CTBEHHOCTb 3a IIPECTYIUIEHNUS IIPOTUB 4Ye/loBed-
HOCT) YCTaHOBM/IA COOTBETCTBYIOLIYIO CCBIIKY Ha
TO, YTO NOJOOHbIE NPECTYIUIEHNs HO/DKHBI VIMETb
MeCTO B «IIe/IAIX OCYILIECTB/IEHVA VIU B CBA3Y C JIIO-
OBIM IIpeCTYIUICHVEeM, NOMIeKAINM OPUCANKIINN
Tpubynana», T.e. B JaHHOM CMbIC/Ie ME/IUCh BBUIY
HPeCTyIUIeHNSA IPOTUB MMpPA U BOEHHbIE IIPECTy-
wienns®'. Takum 06pasoM, IpecTyIHble AeiiCTBNUA,
uMeBIINe MecTo 10 1 ceHTa6ps 1939 1. uckmova-
nuch u3 ropucaukuyy Hiopabeprckoro TpubyHana.
Xots B mpuroBope TpuOyHana ObIT HOTYEPKHYT
(baKT nIpecIeoBaHNs eBpeeB B TeYeHNe TOTO XKe Ie-
puoza, B TO e BpeMsA 0TMEYasioch, YTO «IeiCTBNUA,
VHKPUMIHVPYeMble B IIepMOJ] O MOMEHTa Havasa
BOJHBI, MOTYT CUMTATbCA MPECTYIUICHUAMM IPOTYB
4eJIOBEYHOCTH TO/IBKO B TOM C/Iydae, eC/ii OHM CO-
BepIIa/INCh B XOJe WM B CBA3Y C JIIOOBIM M3 TIpe-
CTYIUIEHUIA, IOfIeKANX opucaukuym TpnbyHana.
Tpubynan cumraer, yTo He OBIIO C JOCTATOYHON
yOenuTebHOCTBIO JOKa3aHO TO, YTO 3TY JEVICTBUA
COBepILIA/IMCh BO MCIOJIHEHNE WIN B CBSA3Y C JIHO-
OBIM TakMM IIPeCTyIUIeHVEM, HAaCKOIbKO Obl OT-
BPaTUTE/IbHBIMYU M Y)KaCHBIMJM MHOTVIE M3 HUX HI
ABnAmuch. [lostomy TpubyHam He MOXeT chenarh
3asBJIeHN OOIIero XapakTepa OTHOCUTEILHO TOTO,
YTO JECTBUA, coBeplIeHHble o 1939 rofja, ABNAI0T-
A TIPECTYIUIEHNAMY IPOTUB 4eTIOBEYHOCTH B TOM
CMBIC/Ie, KaK OHU OIIpefie/ieHbl YCTaBOM»*2. 3aKoH
Ne 10 Coro3HOTO KOHTPO/ILHOTO coBeTa A lepma-
Hrn (3KC), npuuatenit 10 gekabps 1945 1. taxoke
cofiepyKasl — OTYACTH HOIOTHEHHYIO U CYIeCTBEHHO
V3MEHEHHYI0 KOHIMILMIO IPeCTYIUIHUI NpOTYB
4eJIOBEYHOCTI: B TO BpeMs Kak YctaBbl HiopHOepr-
ckoro u Toxmiickoro TpubyHanOB yCTaHABIMBAIIN,
YTO MPeCTYIUICHV IPOTUB YeTIOBEYHOCTH HO/KHbI
HaXOJUTHCA B CBA3Y C arPeCCUBHON BOVIHOM MU BO-
eHHBIMM TIPECTYIUICHUAMY, 3TO HOIOTHUTEIbHOE
yC/1OBIE OBIIO OIYIIEHO B TEKCTE YKa3aHHOTO 3aKO-
Ha. Takum o6pasom, B Tekcte 3KC Ne 10 TpeboBanume
nexus (CBs3M) MEXZIY BOVHOI ¥ HPeCTYIVIEHUAMM
IPOTUB YeTIOBEYHOCTH He TIPEeJCTaBIIANO0 cO00It OT-
JIMYUTEIBHOTO 37IeMEHTa ITOCTeTHNX .

Tperbsa KaTeropys yronoBHO-HaKa3yeMbIX Aes-
HIII, TIPefyCMOTPeHHBIX 3akoHOM «O HauucTax 1
HAIVICTCKMX KOJUTA0Opal[MOHMCTaX (X HAKa3aHUM)»
OXBaTbIBaJla BOCHHBIE IPECTYIUIEHNA, KOTOpbIE
BK/IIOYA/IM YOUIICTBA, VICTA3AHUSA VIM [ETOPTALNIO

31 Cm. B yacTHocTu: [InoToBsa 2016:104].

TPOKTAHCKOTO HACENeHUs A/ NPUHYAUTETbHOTO
TPY/a WK C M000¥1 MHOJ [1e/IbI0 C OKKYIIMPOBAHHO
Tepputopun b0 Ha Hee; YOMIICTBA, MCTA3AHMSA
BOEHHOIIJICHHBIX WV UL, HAXO[AIIVXCA B MOpE;
yOMiiCTBa 3a/IO>KHMKOB; IPYCBOEHNE OOIeCTBeH-
HOJT MM 9aCTHOM COOCTBEHHOCTH; 6eCCMbBICTIEHHOE
paspyleHne ropofioB WM ilepeBeHb; Pa3sopeHie, He
OIpaBJjaHHOE BOEHHOI HeobxopyumocTbio. Cocras
BOEHHBIX IIPECTYIUIEHMII B M3PaMIbCKOM 3aKOHe
HPeACTaB/Ls c000/f OTHOCUTENBHO 6ojiee Y3KYIO
MHTEPIIPETAINI0 BOEHHBIX IPeCTYIIeHui, copep-
xaumxcsa B Ycrae Hiopu6eprckoro TpubyHaa.
[ToMyMO yKa3aHHBIX BbILIe OCHOBHBIX ITPeCTy-
IUVIeHMIT, KapaeMbIX CMEpPTHOI Ka3Hbl0, 3aKOH OT
1 aBrycra 1950 r. mpeycMaTpuBal Le/blil PAJ, MHBIX
mestHuit (paspensl 2-6), BIEKYLIMX paslnyHble CPo-
KV JIMIIeHNsA cBOOOAbL. B mx umciae HaXommmuch
IPeCTyIUIeHNA TPOTUB IIpecIefyeMbIX nul (M3Ha-
CIJIOBAHUA VI VHBIE TIPECTYIIIEHNS CeKCyaTbHOTO
XapakTepa, HEOCTOPO)KHOE yOMIICTBO, IOXMIIEHMe
C Ljenbl0 YOuiicTBa, pa3boit My MOKyIleHye Ha ero
COBepIIeHNeE 1 T.11.), Y9aCTHe BO BPaXKECKOJ OpraHu-
3aIMy, IPecTyI/IeHNA, COBEpIIeHHbIe B MeCTax 3a-
K/TI0YeHN s, IIAHTAX MTPecIeyeMbIX /INII.
IIpencraBnseT 3HAYNTENIbHBIN MHTEPEC U ratione
temporis OPUCAUKIINA, IPeTyCMOTPeHHasA 3aKOHOM
1950 r. CornacHo cT. 16 3aKkoHa, «Iepyuoy, HaLUCT-
CKOTO peXIMa» OXBaTbIBa/l BPEMEHHOI IIPOMEXY-
ToK 0T 30 sAHBap:A 1933 . go 8 mas 1945 r. B oTmume
OT aHAJIOTMYHOTO pofa OPUCAMKIM MexayHa-
ponHoro BoeHHoro TpubyHana B HiopHbepre, kom-
METEHTHOTO OCYIIEeCTB/IATh YrONOBHOE IIpecrefo-
BaHIUe MEXITYHAPOLHbBIX IPeCTYIUIeHN, VIMEBIINX
MecTo B nepuop ¢ 1939 mo 1945 r., 4To aBTOMATU-
4eCcKM VCKIIoYano u3 cdepsl cygebHOro paccmo-
TPEeHNS 3710fIesHN, UMeBIINe MeCTO B OTHOIICHNUN
€BpeeB 33/J0/IT0 [0 Havyasia Bropoit MypoBoil BOJHBL.
Kak m3BecTHO, YcTaB BOGHHOro TpuOyHasIa IOMe-
CTHUJI TIPECTYIIIEHNS IPOTYUB MMpa B LIEHTP BCETO
YTOTIOBHOTO CYJOIIPOM3BOACTBA HaJl HALMCTCKUMU
npecTynHukamu. [laxke B ciaydae, KOIZla paccMa-
TPMBAINCD JIeIa 10 OOBMHEHUIO B IPECTYIICHNUAX
IPOTUB 4eTIOBEYHOCTH, TPebOBaNIach CBA3b C arpec-
CUBHOJ BOJHOIL. B 9TOM OTHOLIEHNN OrPaHNYEHNA
IOPUCAVMKIMY MEXAYHAPOZHOTO BOEHHOTO TpuOy-
Hajla IPYMEHNUTENTbHO K IPEeCTYIVIeHUAM IPOTUB
Ye/I0BeYHOCTU Kacamuch mepuoma mo 1939 r. Iro

32 UN:The Charter and Judgment of the Niirnberg Tribunal - History and Analysis.Memorandum submitted by the Secretary
General. New York.1949. P. 66. URL: https://digitallibrary.un.org/record/160809/files/A_CN.4_5-EN.pdf (accessed 10.07.2021).

3 Cm.:[ Maogoto 2009:58].
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OBUIO HAIIPaB/IeHO IPEMMYIIeCTBEHHO Ha 3allUTY
TOCYHapCTBEHHOTO CyBEepEHNUTETa OT MHOCTPAHHOI
arpeccuy, He>Ke/my MpaB TPaXaH OT HPeCTYITHOTO
rocygapcrsa. Hanporus, mspammbcknit 3akoH «O
HAIVICTaX ¥ HAIMCTCKUX KO/UTabopanmoHncTax (ux
HaKa3aHNN)», COCTAaBMBILMII IIPABOBYIO OCHOBY pas-
OuparenpcTBa B OTHOLIeHNMM A. JiixMaHa, pegyc-
MOTpeJI IPYMEHNMOCTD €T0 TIONOKEHNIT B OTHOLLe-
HIUU JeVICTBUI, MMEBIIMX MeCTO Mexay 1933 n 1945
rofiamMmn, ocB060auB, TeM caMbIM, OKPY>KHOIL CYJ OT
BpeMeHHbIX orpannyenuii [Bilsky 2014:31].

CrepmyeT TaiKe 3aMeTUTh, YTO IOC/Ie OKOHYa-
HuA Bropoit MUpOBOIl BOVIHBI, psAf TOCYLAPCTB IIPU-
HAJI CIellVa/IbHbIe 3aKOHOJATe/IbHble aKThl B LIE/IAX
YTOZIOBHOTO IIpeC/efloBaHNsA ¥ HAaKa3aHUA BOEH-
HBIX NIPECTYIHMKOB. B MX 4mc/ie MOXXHO OTMETHTD,
War Crimes Act, mpuaATbIt B 1945 1. B ABCTpanuuy,
aHA/IOTMYHBIN 3aKOH, IPUHATHIN B 1946 1. B Kanaze
u T.j. OOHAKO M3PANIbCKUIT 3aKOH HOCWI JICKIIIO-
YNTeNbHbIN XapakKTep, He IpefycMaTpuBas Tpajy-
IMOHHBIX [JIA YTOJOBHOTO IIpaBa OOCTOATENBbCTB,
VICKTIOYAOIVX VIV CMATYAOUIMX YTOJIOBHYK OT-
BETCTBEHHOCTb, KOTOPbIe ObIIN YCTaHOBJIEHHI CT. 16,
17, 18 n 19 YK Mspauna. Kpome Toro, cormacHo cr.
9 (a) 3axona 1950 r., 10, COBepIIMBIIEE IPECTY-
IVIeHMe, IPelyCMOTPEHHOE JAHHBIM 3aKOHOM, MOITIO
ObITH cyfuMo B VI3panie, maxke eciu OHO paHee ObITO
OCYXJIEHO 3 TO e caMoe JiesTHIe MeX/TyHaPOJHBIM
TpubyHanoM MO0 B VHOCTPAHHOM TOCYAApCTBe.
B cnyyae ocyxpennsa mmua B Vspawie, cormacHo
cT. 9 (b) cyn npu omnpeneneHny Mepbl HaKa3aHMSA MOT
HPUHATD BO BHUMAaHIe CPOK HaKa3aHMsA, OTOBITBII 110
HpebIyLeMy IpUroBopy. Takum o6pasom, Ipasu-
710 non bis idem cornacHo 3akoHy «O HalMCTaxX 1 Ha-
IIMICTCKUX KOIabOpaIOHNCTax (MX HaKa3aHWM)» He
HOJIeKaIo IpuMeHeHmIo. KpoMe Toro, MCKIo4anach
BO3MO>KHOCTb aMHJCTHY TI0 YKa3aHHOMY 3aKOHY (CT.
13), a TaxoKe IpefycMaTpyUBaIOCh IIOMTHOMOYNE Cyfia
OTKJIOHATBCA OT IPABWI JOKA3BbIBAHNUA IIPY PACCMO-
TPEHUM [ie/l O COOTBETCTBYIOIVX IIPeCTYIUICHUSAX,
AB/IABLIMXCS HpenMeToM 3akoHa 1950 T. (cT. 15).

HecoMHeHHO, yKa3aHHbII 3aKOH HOCUII peTpo-
aKTVMBHBII XapaKTep, IOCKOIbKY KPUMIHAJIN3Y-
pOBa/l COCTaBBI IPECTYIUICHUII, HE ABJIABIINXCA
IPEfMETOM YIOJIOBHO-IIPABOBON perJlaMeHTalluy
HaIlMOHA/IbHOTO 3aKOHOJATeIbCTBA FOCYAAPCTBa, He
CyIIeCTBOBABIIETrO B TO BpeMs, KOTAa ObUIM COBep-
ILIEHbI COOTBETCTBYIOLINE IeAHMA.

B ar0it CcBA3M 3amuTa MOACYAMMOrO 3asABWIIA,
YTO M3PAMIbCKMIL 3aKOH, YCTAHABIMBAIOLINI OT-

3 Cm.: [Green 1963: 457; Powderly 2011:36].
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BETCTBEHHOCTb U HaKa3aHUe 3a JEICTBUSA, VIMEB-
IIMe MeCTO JIO0 CO3JJaHVsA TOCYHapCTBa M 3a Ipefe-
JIAMV €TO TePPUTOPUI IIPOTYB JINLI, He ABIABLINXCS
rpakjaHamu VIspawis, 1 coBeplIeHHbIe HAVBU/A-
MM, [IefICTBOBABLIMMY BO WCIIONHEHUE CBOMX 00s-
3aHHOCTEJl OT MIMEHU MHOCTPAHHOTO TOCYAapCTBa
(«aKT rocygapcTBar), HAXOAUTCA B IIPOTUBOPEUNN
C MeX/JYHapOJHBIM IIPAaBOM U, BBIXOUT 33 PaMKMI
KOMIIETeHIIM U3pauIbckoro 3akoHoparens*. He-
06x0iMMO 00paTUTh BHUMaHME Ha TO, YTO TEOPUs
«aKTa rOCy/japcTBa» ObIa yOemuTeIbHO OTBEPTHY Ta
eme B Hiopa6epre, Korjja CTOpOHa 3aIlMThI OIIBITA-
JIach VICIIONb30BATDh €€ B KauecTBe apryMeHTa Ipo-
TUB BeJYLIErocs Ipolecca. B 4acTHOCTY, BOCHHBII
TpuOyHaI 3aABWI, YTO HOJ/DKHBI OBITH OTBEPIHYTbI
YTBEP>KIEHNA, COITACHO KOTOPBIM, MEXYHapOf-
HOe IIPaBO PacCMATPMBAeT JIMIIb MOBEJEHUE CyBe-
PEHHBbIX TOCYHApCTB, He YCTAaHAB/IMBAsA HAaKa3aHNA
JUI OTJe/IbHBIX JIMI, M TaM, TAe paccMaTpyBaeMoe
JieVICTBUE ABJIAIOCh AKTOM, COBEPIIEHHBIM FOCyAap-
CTBOM, /IMLA, OCYLIECTBMUBIINE 3TO, HE HECYT JINY-
HOI OTBETCTBEHHOCTU, a HAXOMATCS IIOJl 3alUTON
JIOKTPMHBI O CYBEPEHHOCTH TOCyHapcTBa. V3naBHa
IPM3HAHO, YTO MEX/YHAPOJHOE IIPaBO HAK/Ia/[bIBa-
eT 0013aTe/IbCTBA ¥ OTBETCTBEHHOCTD Ha OT/Ie/IbHBIX
JINLL, TaK e, KaK 1 Ha rocyfapcrsa. [Ipecrymienns
IPOTUB MEXAYHAPOJHOTO IIpaBa COBEPLIAIOTCA
JIIOZIbMI, @ He a0CTPAKTHBIMY CYLTHOCTSAMI, U TOJIb-
KO IIyTeM HaKa3aHWsA OT/E/IbHBIX /L, COBEPIIAI0-
IIMX TaKye IPeCTyIUIeHNsA, MOTYT ObITh COOMIOfeHbI
YCTaHOBJIEHNU MEXyHapOJHOro mpasa. [IpuHimn
MeXX/JYHapOJJHOTO IIpaBa, KOTOPBII IIPY OIIpefie/ieH-
HBIX OOCTOATENbCTBAX 3alMIIAET IPEACTaBUTENIA
TOCYHapCTBa, He MOXKET OBITh IIPUMEHEH K JIeICTBHU-
AM, KOTOPbIE OCY>K/JAI0TCS KaK IPeCTYIHbIe COITIac-
HO MEeXJYHapOZHOMY IpaBy. VcmomHmremm 3Tux
JeVICTBUIL He MOTYT IIPUKDPBIBATHCA CBOUM JIOJDK-
HOCTHBIM IIOJIOKEHMEM, 4TOOBI M30eXaTh HaKasa-
HMA B HaJyIeXalleM nopsake. Jo/DKHOCTHOe 1OoJo-
JKeHMe MOJICYAVIMBIX, VX IIOJIO)KeHYe B Ka4eCTBe I71aB
rOCyHapCTBa MM OTBETCTBEHHBIX Y/HOBHIKOB Pas-
JINYHBIX IIPABUTETbCTBEHHBIX BEJJOMCTB, He JOIDKHO
paccMaTpMBaThCA KaK OCHOBaHMe I 0CBOOOXK/e-
HMA OT OTBETCTBEHHOCTU WM CMATYEHMA HaKasa-
HyA. C Jpyroil CTOPOHBI, caMa CYLIHOCTb YCTaBa
[Hiopubeprckoro TpubyHana] 3akaodaeTcsi B TOM,
4TO OT/ie/IbHBIE JINIIA IMEIOT MeXYHapOgHbIe 0051-
3aTe/lbCTBA, KOTOPbIE IIPEBbIIAIOT HAIMOHAIbHBII
JIONIT TIOBUHOBEHVA, HA/TIOKEHHBII OTHENbHBIM TO-
cymapctBoM. ToT, KTO HapylaeT 3aKOHBI BefleHMNsA
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BOJHBI, He MOXET OCTaThCs Ge3HaKa3aHHBIM Ha OC-
HOBAHIUMY TOTO, 4TO OH JIE/ICTBYEeT B COOTBETCTBU C
pacIopsKeHUAMI TOCYAAPCTBA, €C/IY TOCYAAPCTBO,
flaBas CBOK CaHKIIMIO Ha MOJOOHBIE [eiICTBUA, BbI-
XO[UT 3a IIpefelbl CBOEl KOMIETEHLUM, Ipefo-
CTaB/IAEMOIl €My COITIACHO MEeXYHapOJHOMY IIpa-
By [The Nuremberg Trial...1990:117; The Law of
War Crimes...1997:15; Human Rights...2003:53-74;
The Travaux Préparatoires...2012:139; Van Siedregt
2012:5-9; Hierarchy...2012:122-123].

B Memopanpgyme «VIMMyHHUTET rOCymapCTBEH-
HBIX JO/DKHOCTHBIX JIAI OT YTOJIOBHOTO IIpecre-
[IOBaHMA», IOArOTOBNIeHHOM CeKpeTapuaToM II0
npocbbe Kommcenn mexxaynapopsoro mpasa OOH,
obpaiianoch BHMMaHue Ha TOT (aKT, YTO 3allu-
Ta IyTeM CCBUIKM Ha «aKT TOCYHApCTBa» IpUMe-
HAETCA B YTONOBHOM CyRolpousBoacTse. OgHAKO
3TOT BApPUAHT «aKTa TOCYJAPCTB», OCHOBAHHbI Ha
MaKcume par in parem non habet imperium, imeeTt
OTHOIIEHMe K MMMYHUTeTY tatione materiage. OH
HOCTYIMPYET, YTO TOCYAAPCTBO He MOXET CYAMUTb
JIMLIO 3a YTOJIOBHOE fiesiHMe, KOTOpOe IPefiCTaBIIA-
eT co60il «aKT TOCYapCTBa» APYroro roCyfapcTBa,
6e3 coracys 3TOro roCyAapCcTBa Ha OCyIIeCTB/ICHNE
CyZme6HOro pa3byuparenbCcTBa B OTHOLICHU JAHHOTO
muua. ITo Kenbseny, 3a jaHHOe HapylieHe MEX/Y-
HapOJIHOTO IIpaBa IIyTeM COBEpIIeHMsA TaKOTro jes-
HMA HeceT OTBETCTBEHHOCTb VCKIIOUMTEIBHO TO-
CYHapCTBO, OT YbEro MMEHM JIelICTBOBA/I «OPTaH»
(mpaBuUTENb MV JOIDKHOCTHOE JIMLO), B TO BpeMs
KaK CcaM HapyIIUTelb, 32 MCKIIOYeHNeM MIMMOHaKa
Yl BOCHHOJ M3MEHBI, OTBETCTBEHHOCT! He HeceT™.
Co cCBUIKOJI Ha paccMaTpyBaeMoe HaMm Jiefo, B
MemopanznymMe 610 06palieHO BHUMaHMe Ha TOT
¢akt, yto «OKpyxHOI cyp Vepycamima oTBepr
apryMeHTbI 3alUThI 10 HECKONbKUM OCHOBAHVAM.
Bo-nepBbIX, OH OTMETWI, YTO TEOPUs «aKTa rocy-
JlapcTBa» paHee y)ke Oblla IpMU3HAHA HeNElCTBIU-
TeIbHOJ MEXIYHapOIHBIM IIPAaBOM B OTHOLICHUM
MeX/YHapOJHBIX IpecTymieHnit. OHa 6bl1a oTBep-
rHyTa HiopHOeprckuM MexxyHapOJHBIM BOEHHBIM
TpubyHanoM, a 3areM u leHepanbHOI Accambreeit
Oprannsanymn O6beguHenHbIx Hatuit, Korga B cBo-
eit pesomoyn 95 (I) ot 11 gexabps 1946 r. oHa mop-
tBeppmna HiopuOeprckue mnpuHiymnel. leHepanb-

3 Cm.: [Kelsen 1943:530; Kelsen 1945:355].

Hasi Accambres B pesomonyn 96 (I) ot 11 gexabps
1946 1. Tax>Ke MOATBEPANIIA, YTO COITIACHO MEX/yHa-
POIHOMY IIpaBy TeHOLU AB/IAETCA IIPECTYIICHNEM.
[Tpunuyn 111 HiopH6eprckmx npuHIMIOB, chopmy-
mMpoBaHHbI KoMmuccuell MexlyHapOHOTO TIpaBa,
u ctatbs IV KonBeH1IMM 0 reHouusie ctanyu mpume-
paMy OTK/IOHEHNUS STMX 3asBJICHUIl B OTHOLICHUM
OIMO3HBIX IpecTyIUIeHnit. Bo-BToppix, OKpy>KHOI
CYZl OTKJIOHM/I KeTb3eHIAHCKYI0 TeOPUIo, OTMevas,
4TO C TOCYAAPCTBOM, KOTOpPOE ITTAHUPOBAJIO U OCY-
IeCTB/IA/IO «OKOHYATeIbHOE PelleHNe» [eBpeiicKo-
TO BOIIPOCa], Heb3sl 00paIaThcs KaK par in parem,
€ro MOXXHO PacCMaTpUBaTh TONbKO KaK OaHAy IIpe-
CTYITHMKOB» .

Heobxopumo oTMeTuthb, Takas Ipobmema Kak
PeTPOAaKTMBHOCTb BO3HVK/IA ellje B IIepMOf Ipo-
BefleHNs HIOPHOEPICKOTro IIpoliecca, KOrja 3aljuTa
OOBUHAEMBIX CCBITA/IACh HAa IPVHIMII OTCYTCTBUA
06paTHOII CUJIBI, BHICTYIAIOIETO KaK POM3BOJTHOE
ot npuHuuna nullum crimen sine lege®”. B atoit cBs3n
OBL/IO 3asBJIEHO, YTO «YCTaB yKasaHHOro TpubyHa-
J1a OTpa)KaeT He NPOU3BOJ IOOENVBIINX IepXKaB, a
ABJIAETCS BBIPAXKEHMEM [IEJICTBYIOLIEIO MEXyHa-
popHoro mnpasa». IloAcHANTOCD, 4TO «IIpaBO BOVHBI
BO3HMKAET He TOJIbKO U3 JOTOBOPOB, HO 1 U3 OOBI-
4aeB ¥ IPAKTUKU TOCYHAPCTB, MOCTENEHHO IIONy-
YUBIINX BceoOljee IPM3HAHNE, @ TAKKe U3 001MX
IPVHLUIIOB IIPAaBOCYANSA, IIPUMEHSAEMBIX IIPaBO-
BeflaMI ¥ BOeHHbIMM TpubyHanamu. [IpaBo He cTa-
TUYHO, OHO TIOCTOSHHO IIPUCHOCAbNMBaeTcs K I0-
TPeOHOCTAM MEHSIOMEr0Cs MMUpaA, TaK YTO MHOIMe
JIOTOBOPBI BCETO JIMIIb OTPAXKAIT CYLIECTBYIOIINE
IPVHLUIBI IIpaBa 1 JAOT UM 0o/ee KOHKpETHOe
onpenenenne»®. Kak noguepkusan npod. Kymncn
Paiirt, ecnu «paccMaTpyBaTh MEKIyHAPOLHOE IIPABO
KaK pasBMBAIOLIYIOCA CUCTEMY, HOPMbI U IPVMHIIU-
bl KOTOPOJI MOYKHO OIPENeNUTDh IyTeM MU3y4eHNsA
BCEX €r0 UCTOYHMKOB — «OOIIMX MPUHIUIIOB Ipa-
Ba», «MEXIYHAPOZHOTO OObIYasg» M «TeOpuil Hau-
Ooree BBICOKOKBAIMGUIMPOBAHHBIX PaBOBEOB»
He B MeHbIIeil Mepe, 4eM «MeXAYHAPOTHBIX KOH-
BEHIINIT» Y «CyleOHBIX pellleHNI», TO B 3TOM CIydae
OCTaHYTCS JINIIb He3HAYNTE/TbHbIE COMHEHVIA B TOM,
4TO MEX/YHAPOJHOE IPAaBO PACCMATPUBATIO B Kade-
CTBE NPECTYIUIEHMIT [ENCTBIUA, IPESYCMOTPEHHBIE

3 OOH: UMMyHWTET rocyapCTBeHHbIX JOMKHOCTHBIX JIUL, OT YrOfOBHOTO NpeciefoBaHnsa. MemopaHaym Cekpetapuata. UN
Doc. 31.03.2008. C. 54-55. [loctyn: https://undocs.org/ru/A/CN.4/596 (nata obpatieHus: 10.07.2021).

3 Motion adopted by all defense counsel, 19 November 1945. - Trial of the Major War Criminals before the International Military
Tribunal. Nuremberg 14 November — 1 October 1946. Vol. |. P. 168-170. URL: https://www.loc.gov/rr/frd/Military_Law/pdf/NT_

Vol-l.pdf (accessed 10.07.2021). Cm.: [Schabas 2012:48-49].
38 Cm.: [Pusse 2006:68-69; Scliitter 2010:316].
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B YcraBe [HropHOeprckoro TpubyHana) 3agonro mo
TOr0, KaK OHM OBUIM COBEpIIEHBI MOACYAMMBIMI»
[Wright 1947:59]. XoTs 1O yKa3aHHBIM acIeKTaM
po6/IeMBbl PeTPOAKTUBHOCTY TaK ¥ He cPOpMMPO-
BaJIOCh €IMHCTBO MHEHUIL, TeM He MeHee, pa3BuUTHe
MEKIyHapOJHOTO TIpaBa IpaB Ye/loBeKa IIpefjocTa-
BUJIO JI7I 3TOTO COOTBETCTBYIOLIYIO IOPUANIECKYIO
OCHOBY, KOTOPYI0 MOXKHO pacCMaTpMBaThb B Kade-
CTBE «MOCTa» MeXJIY HeOOXONVMOCTBIO VMCKIIIOYe-
HMA 6e3HAKa3aHHOCTY BOEHHBIX HPECTYIHUKOB 1
COOMIOIeHIIeM TIPYMHIUIIA 3aKOHHOCTY YTOTIOBHOTO
npasa.

PaccmaTpuBas mpo6eMy, Kacawulyiocs peTpo-
aKTMBHOTO IIPMMEHEHMsA M3PaMIbCKOTO 3aKOHO-
marenbcTBa, OKpykHOI cyn Vepycanuma samanca
BOIIPOCOM: MOXKET /11 HOBOE TOCYIApCTBO OCYIIeCT-
B/IATb YTOJIOBHOE Ipec/efjoBaHNe IMpecTyIUIeHMNI,
MMEBILINX MeCTO Jio ero co3fanna? OTBedas Ha yKa-
3aHHBIIl BOIIPOC, CyfeOHasA MHCTAHLVA COCIANach
Ha pemeHne 1o geny Katz-Cohen v. Attorney General,
KOr/ja Ob1I0 3asIB/IEHO, YTO CY/bI VI3panns obnasaor
IIOJIHO IOPUCAMKIMEN B OTHOLIEHNM IIPECTYILIe-
HMIT, KOTOpble ObUIM COBeplIeHbl O (opmuposa-
HMA TOCYJApCTBA UM HECMOTpPA Ha M3MEHMBIIMIICA
CyBepeHNTeT, 00ecreunI MpeeMCTBEeHHOCTD IIpa-
Ba. Aprymenranys OKpy>KHOTO CyAa MCXOAMIA U3
NpPU3HAHUA TIpaBa HApOJa CTPAHBI, B OTHOIIEHUM
KOTOPOrO OBUIM COBEpLIEHBI TSXKKME IIPeCTYIlIe-
HJA, OCYIECTBIATh HAaKasaHMe NI, HPUYACTHBIX
K 9TuM jesHuaAM. [Ipu sToM cypeOHas MHCTaHIVA
IPOINTHPOBAIA CI0BA IIpeficefiaTeNns Cyfia, paccMa-
tpuBasiuero fpeno Katz-Cohen v. Attorney General,
KOTOPBIII 3aABIJI, YTO «OH HE BUJUT OCHOBAHMII I
TOTO, YTOObI He HaKa3blBaTh IIPECTYIHUKOB JIMIIb
MICXOfi 13 TOTO, YTO HbIHE YIpaBjIeHue HaceleHN-
€M OCYILIeCTB/IAeTCA IIPAaBUTENbCTBOM JVI3pamna
BMeCTO BracTeil bpuranckoro manparar. Hamowm-
HIO, 4YTO paccMaTpuBaeMoe JIelo Kacaloch BOIpoca
YTOTIOBHOJ OTBETCTBEHHOCTM /NIIA, COBEpIIMBIIe-
ro yOuiicTBO cBOel cympyru B ampene 1948 r., T.e.
mo cospanus 15 maa 1948 r. rocymapcrsa Vspawb.
B amennAuuyu NpoTMB IPUTOBOPA, BLIHECEHHOTO
Oxpy>xubIM cynoM Tenb-ABMBa, OCY>XIEHHbIN Ha-
CTayuBaj Ha TOM, YTO CyHeOHbIl OpraH He obOmagan
KOMIIETEHLIMENl 110 PAaCCMOTPEHMIO €ro MNeCTBUIL,
MMeBIINX MeCTO [0 TOro, Kak Vspaub cran cyse-
PEHHBIM TOCYAApPCTBOM. BepXOBHBINI Cyl CTpaHBI

OTKJIOHIJI €r0 JOBOJbI, OTMETHB, YTO IOCIIE M3Me-
HEHJ CyBepEHNUTeTa HOBble BJIACTY YIIOTHOMOYe-
HBl OCYILIECTB/IATh YTOJIOBHOE CYHOIpPOM3BOICTBO
B OTHOLIEHUM [IEVICTBUIL, MMEBIUMX MECTO Ha Tep-
pUTOpUU TOCY[APCTBA [0 €ro cosfjaHuA. Bbicias
cyfieOHasg MHCTAaHLYA TAaKKe OTMETIIA, YTO He Cy-
IeCTBYeT IPUHINIIA MEX/YHAPOHOTO IIpaBa, KO-
TOPBIil OTPUIAT ObI KOMIIETEHLINIO TI0 YTOIOBHOMY
IpeCc/eflOBAHNI0 B TOZOOHBIX 0OCTOATENbCTBAX™.
B y>xe uutnposasiuemcsa Hamu gene Honigmann v.
Attorney-General of the State of Israel Oxpy>xHoi cyr
Tenb-ABuBa B oTHoIIeHNN 3axkoHa 1950 r. 3asBuIL,
YTO «3TOT 3aKOH (YHAMEHTAIbHO OTINYAETCH IO
CBOM XapaKTepPYUCTUKAM, COCTAB/IAILINM €r0 OCHO-
BY IIPaBOBBIM U MOPAJIbHBIM IIPMHINUIIAM U 10 CBO-
eMy JyXy, OT PYTMX YTOJOBHBIX 3aKOHOB, OOBIYHO
COIepKAIIMXCs B CTAaTyTHBIX COOpHMKAxX. ITOT 3a-
KOH PeTPOaKTUBHbII U S9KCTEPPUTOPUAIBHBIN U €T0
06 beKT, inter alia, 3axmodaeTca B obecrieueHnu 6a-
3UCa /I HAKa3aHNUA IPeCTYyIIeHN, He OXBaTbIBa-
€MbIX YTOJIOBHBIM IIpaBoM VIspaus, u ABIA0IINX-
¢ 0COOBIM TIOCTIEACTBIEM HAIVICTCKOTO PEeXUMa 1
OCYLIECTB/ICHHBIX MM IIPeCIefOBaHMUIA. . .»*.
BosBpamiasce k geny A. JifxMaHa, Halo OTMe-
TUTh, 4T0 OKpY>kHOII cyn Vepycanuma onpenenus,
YTO Y4YMTbIBas IPMHATHE BIacTAMU Bpuranckoro
MaHJaTa 3aKOHa 00 YTOJOBHOM IpecIefoBaHUM
BOGHHBIX IIPECTYIIHMKOB, O0/laJaBIIero 3KCTep-
PUTOpUAIbHBIM [IEVICTBUEM, M3PAMIbCKUIL CY[ B
COOTBETCTBMY C HMOZOOHBIM 3aKOHOJATEIbHBIM aK-
TOM KOMIIETEHTEH OCYILIeCTB/IATh IIpec/iefioBaHMe
3a IIpeCcTyIJIeHNs, KOTOpble MIMeNM MeCTO 3a TIpa-
Huuen po cospanua Vispawna. IlpuHumn npeem-
CTBEHHOCTY TaKXe IPMMEHVM B OTHOIIEHNM 3aKO-
HOJATeIbHON BIACTH: M3PAUIbCKUI 3aKOHOZATEb
obmafaeT KOMIIETEHIVe/l PEeTPOAKTUBHO M3MEHATD
WIN JIOIONMHATb 3aKOHOZIaTeIbCTBO MAaHJIaTHBIX
B/IaCTeil MOCPeCTBOM NPUHATUA 3aKOHOB, IpU-
MEHVMMBIX K YTOJIOBHO-HAKa3yeMbIM [eJCTBMAM,
COBEpLICHHBIM 710 (OPMUPOBAHUA TOCYHAPCTBA
Vspannp®. Kpome Toro, 6b1710 0TME4eHO, YTO pe-
TPOAKTVBHBI/ 3aKOH IIPM3BaH 3alOJHUTH IPOOeN
B 3akoHax [TopmanpmatHoit [Tamectunbi”. OKpyx-
HOVI CYJl Take IIOYepKHY/, 4To EBpeiickmii Ha-
pOZI, KOTOpBII paccMaTpuBaicA B KadecTBe 00b-
eKTa IPeCTyIUIeHNs, HbIHEe IPeNCTaB/IAeT Co0oil
KOMIIETEeHTHBINI CYyOBeKT Cype6HOro pasbuparenp-

% Digest of decisions of national courts relating to succession of States and Governments: study prepared by the Secretariat.

- Yearbook of International Law Commission. 1963.Vol. II. P. 99.

4 Honigmann v. Attorney-General of the State of Israel (District Court of Tel Aviv). - International Law Reports. 1953. P. 542.
4" The Attorney General of the Government of Israel v. Adolf Eichmann Para. 38

42 |bidem.
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CTBa B OTHOIIEHNM TeX, KTO BBICTYIA/I IPOTHUB €ro
cyuiecTBoBaHUA®.

B ob6ocHOBaHMe CBOVMX BBIBOJOB CyfeOHas MH-
CTAQHIMS 3asABM/IA, YTO «IIOCKOJIbKY YTOTOBHAs
IOPUCAMKINA TOCYAAPCTBAa B OTHOLIGHMY IPECTy-
TJIEHNII, COBEPIIEHHbIX «MHOCTPAaHHBIMIU IIPaBOHA-
PYMINTEIAMI» HO JPYTUM OCHOBAHMAM He BCTYIAeT
B IIPOTMBOpeYe C MPUHIUIIAMI MeXYHapOTHOTO
IpaBa, OHA He OTPAHNYMBAETCA 3aIPeTOM PeTpo-
aKTUBHOTO JeMCTBUA. .. Bce 0BOMbI, ONpaB/ibIBat0-
e Hiopubeprckue peuienns, eo ipse, OIpaBabIBa-
10T PeTPOAKTHMBHOE IIPABO, IPUHATOE M3PANTbCKIM
3aKoHopaTeneM»*. OTMeTHB, YTO MOACYANMOMY II0
[IAHHOMY JeNy HpefbsABIeHO OOBUHEHME B peajn-
3aIMM «OKOHYATETbHOTO PEeIleHNs eBPeiCKOTO BO-
npocar, Cyf 3afian pUTOpU4ecKuii BOIPOC: MOXKET
M KTO-/60 B yKa3aHHOM CMBICTIE TIOf{BEPraTh CO-
MHEHUI0 a0COMIOTHYI0 KPMMUHATBHOCTD OAOOHDIX
nevictBuit?® Kax 6p110 orMedeno mpod. V. Illaba-
COM, «XOTA CyfeOHOe IpecefioBaHue 3a T€HOL
CO CTOPOHBI HAIIVIOHAIbHBIX IOPUCANKIINIT ABIIAETCA
peKMM sABJIeHMEM, JaXkKe B OTHOIIEHM! COBPeMeH-
HBIX COOBITHIL, €CTb OIpefie/IeHHbIe CBUJETETbCTBA
CYZeOHBIX pa3bMpaTeNbCTB 1O eIy O HpecTyIlIe-
HIM T€HOLMJA B OTHOIIEHUN [eiICTBUIL, COBEPIIEH-
HbIX 10 BcTymnenus Konsenuun B cuny. Cyn Hap
OIXMaHOM, NpOXOAVBLINII B VIspamne B Havane
1960-x ropos, ABNAETCA 3[eCh IPEKPACHBIM IIpU-
Mepom» [Schabas 2010:41]. ABTop Taxke obpaTnn
BHJMMaHJe Ha HeNOCPeNCTBeHHYHI CBsA3b KoHBeH-
LUY TeHolMza ¢ mpecienoBanueM A. OiixmaHa. OH
OTMETWJI, YTO «OOBMHAEMOMY OBUIO IPEbsBICHO
0OBUHEHIE B COOTBETCTBUM C 3aKOHOJATENbCTBOM,
IPVMHATBIM BO UCIOTHEeHMe 00:3aTenbCTB Vspanna
no KouBennun. 3axkod «O HamucTax 1 HaIMCTCKUX
KO/MMabopanyoHncTax (MX HaKasaHuy), KOTOPBIi
ObU1 IpUHAT B 1950 TOAy M SIBHO IpefHa3HAYaCs
Ji1s1 TIPYMEHEHMs C 0OPATHOI CUIION, COflepIKaJl Mo-
JIO)KeHMe, 03aINaBlIeHHOE «IIPEeCTYIUIEHVs IPOTUB
EBpeiickoro Hapopa». Ilo cyTtu, oHo 6bIIO MpIEH-
TUYHO OIpefie/IeHNIo TeHonmza B cratbe 2 KoH-
BEHIINN, 33 UCKTIOYEHNMEM TOTO, YTO OHO He IIpu-
MEHAIOCh B I[e/IOM K HAI[IOHA/IbHBIM, 3THUYECKNM,
PAacoOBBIM U PEIUTMO3HBIM TpPYIIaM, a TOIBKO K
«eBpeiickomy Hapopy» [Schabas 2010:46]. Anonbd
DifXMaH ObII OCY)K/IeH UIMEHHO Ha 3TOM OCHOBaHUM
3a JIeICTBMA, cOBeplIeHHble Mexny 1941 m 1945
roflaMIL.

4 |bidem.
4 |bid. Para. 27.
4 |bidem.
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Henb3s Takxe He 00paTUTh BHUMaHMe Ha TO, 4YTO
abCOoMIOTHBI XapakTep 3amperta nullum crimen n
nulla poena sine lege B OTHOLIEHNY OOLIEYTOTOBHBIX
HpecTYIIeHNIE, He OfiBepraeMblil KaKuM-116o fe-
poramysM, OrpaHMYMBaeTCs M Lenet 6opbObl ¢
0e3HaKa3aHHOCTDIO JINL], COBEPIIAOIIVX TaKye Jes-
HIA, KaK TeHOLN, TPeCTYIIeHNA IPOTHB Ye/IoBey-
HOCTH, BOCHHBIE IPECTYIUICHNUA.

9TOT mozXOy OBUI IepBOHAYATBHO 3adUKCHPO-
BaH B PErMOHAJIbBHOM, a 3aT€M M YHVBEPCaIbHOM
VHCTPYMEHTapUM 110 IIpaBaM YeIoBeKa.

Kcrary, 3agonro jo Havama Ipoljecca Hap
A. DiiXxMaHOM MCK/IIOUeHMe 13 MIpaBUIa O 3alpeTe
PeTpOaKkTMBHOCTM HpefycMoTpena Eppomeiickas
KOHBEHIIMA O 3allUTe IIPaB 4YeJIoBeKa M OCHOBHBIX
cBoboy, mpunaATtas 4 Hosa6ps 1950 1. Cratbs 7 (2)
YKa3aHHOIl KOHBEHLMJM YCTQHOBWIA, YTO JaHHASA
CTaTbsA He IPENATCTBYeT NMpeJaHUI0 CyAy ¥ Haka-
3aHMIO TI000T0 JMIja 3a Moboe [eiCTBIe WM YIIy-
IeHMe, KOTOPOe B MOMEHT COBEpIIEHMUA SABJIANOCH
YTO/IOBHBIM IIPECTYIUICHVEM B COOTBETCTBUY C 00-
MMM NIPUHOMIAMU 1PaBa, IPY3HAHHBIMM LVIBU-
mmsoBaHHbIMK cTpaHamu [Schabas 2015:351]. Kax
OTMedasI Ofi¥H 13 KPYIHEJIINX aBTOPUTETOB B 00-
JACTU MEX[yHapopHoro mpasa mpod. Kpucruan
Tomymiat, «ykasaHHOe IpefcTaBiseT coboil mepe-
Bopi, HriopuOeprckoit ¢mnocodpun B MO3UTHBHOE
npaso» [Tomuschat 2006:836].

OrpaHnyeHys B OTHOLIGHMM 3allpeTa peTpoak-
TUBHOCTY NIPELyCMATPUBAIOTCA U B JPYIUX MEXY-
HapOJHBIX MHCTPYMEHTaX B cdepe 3alNUThI IIpaB
4elIOBeKa, INPUHATBIX IIOCTe IIpoliecca IO Jemy
A. JitxmaHa. B yacTtHOCTH, cormacHo 4. 2 ¢T. 15 Mex-
IIYHAPOJHOTO IAKTa O MOJIUTHYECKMX M TPaXKMIaH-
CKUX IIPaBax, HMYTO B HACTOSIIEN CTaTbe He IIPEILAT-
CTByeT IIPEJAaHNUIO CYAly ¥ HaKa3aHMIO II0O0ro Nuia
3a moboe JiesHNe WK YITyIeHMe, KOTOPble B MOMEHT
COBEpIIECHNA ABJIAINCH YTOJNOBHBIM IIPECTYIUICHNU-
€M COIJIACHO OOLIMM IIPWHIIMIIAM IIpaBa, IPU3HAH-
HBIM MeX[YHapofHbIM coobuectBoM [Grabenwater
2014:168-179]. AHa/mOTMYHBII TIOAXOJ, XapaKTePeH 1
s cT. 49 (4. 2) Xaptum EBpocorosa 06 0CHOBHBIX
npasax [Mitsilegas 2014:1394]. [lannas craths He
HPEeIATCTBYET IPeJaHNio CYAy M HaKa3aHWIO JIMIIA,
BMHOBHOTO B [Ie/ICTBUM UK Oe3IeiICTBIN, KOTOpbIE B
MOMEHT UX COBEpIIEHNA MOJJIeXaIV YTOIOBHOI OT-
BETCTBEHHOCTH B COOTBETCTBUM C OOLIMMY IIPUHIIN-
IIaMJ [TPaBa, IPU3HABAEMBIMI COOOIeCTBOM HaIMIA.
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4. IIpo6reMa onpepeneHNs YrOIOBHOI
OPUCANKINY ITO fieny Agonbda Jiixmana:
NPUHIUIIBI YHUBEPCATbHOCTU 1
NPOTEKTUBHOCTH,

ROKTpuHa male captus bene detentus

OmpeneneHne B1Ufia YTONOBHOI IOPUCAUKIINN B
OTHOIIEHNY MOACYAMMOrO OKa3aloch B YMC/Ie Ha-
6omee (yHIAMEHTA/IBHBIX aCIEKTOB YTOJIOBHOTO
npouecca B OxpyxxHoM cyze Vepycanma, T0cKob-
Ky HeoOXOMMO ObIIO YCTAaHOBUTH M TIJATEIBHO
060CHOBATb JIETUTIMHYIO CBA3b MEX/Y IPeCTyILIe-
HuAMHN A. DiIXMaHa ¥ NOAJIeXXalM IIPYMeHeHNI0
IOPUCAVKIVIOHHBIM IIPYHIMIOM, YYUTBIBasA, YTO
peub 1Ia 06 YroJOBHBIM IIPEC/IeOBAHNN CO CTO-
POHBI TOCY/IapCTBA, He CYLIeCTBOBABIIETO B MOMEHT
COBeplIeHVs IPeCTYIHbIX AeAHMil. boree Toro, He
MeHee C/IOKHOJ Hpo6ieMoli, 6bUI0 U 060CHOBA-
HJe IIPaBOMEPHOCTM YCTAHOBJICHV HOPUCAUKIINN
B KOHTEKCTe CIIOCOOO0B obecreyeHyst IPUCYTCTBUSA
nepeq CyfeOHOM MHCTAHIMEN uIla, KOTOPBI OBl
HOXUIIIEH Ha TePPUTOPUM MHOCTPAHHOIO TOCyHap-
crBa. Kak yTBepkpana 3alura IOACYAVMOTO, 3a-
XBaT, HeJlera/ibHas TPAHCIIOPTMPOBKA JIA 3aK/TI0Ue-
HYsA A. DIXMaHa II0J CTPaXy ObIIM OCYIIeCTBIEHbI
B HapylIeHVe OCHOBHBIX IIPUHIIUIIOB MEK/[YHAPOJ-
Horo npaBa [Powderly 2010:36] 1 cornmacHo Makcume
ex injuria non oritur jus* (mpaBo He BO3HMKaeT U3
IpaBOHAPYILIEHNA) TOCYAAPCTBO VI3pawb He nMeeT
npasa cyauth ero. Obe BbllIeyKasaHHBbIe IpoOIe-
Mbl OBUIM TIOf{BEPTHYTHI TLIATELHOMY aHAIM3y B
npurosope OKpY>KHOTO CyJia U CO CCBIIKOI Ha Jeit-
CTByIOIee MEX/[YHApOJHOE MPaBO, MpeleieHTHYIO
IPaKTHUKY, TPYAbl M3BECTHBIX YYEHBIX, CyfeOHas
VHCTaHIMA 00OCHOBa/a YCTAaHOB/IEHME KOHKpeT-
HBIX BUJIOB YTOIOBHO IOPUCAVIKIIVIN, TIPUMEHNMBIX
B pacCMaTpyBaeMOM JIeie, a TaKxKe IPaBOMEPHOCTD
caMoro pasbuparenbCTBa B OTHOLIGHMY OOBMHsIe-
MOT0 6€30THOCUTEIBHO K JIeTA/IAM €ro HOCTAaBKM Ha
TeppuUTOpuIo Vspanis.

CrenyeT 06paTuTh BHUMaHUeE, YTO U3 TeX BUIOB
9KCTEPPUTOPUAJIbHON  YTOIOBHOM  IOPUCHUKLINM,
KOTOpbIe THIIOTETUYECKM MOIMIM OBITh IIPUMEHEHbI
0 JAaHHOMY ie/ly, B HauOO/IblIIell CTeNeHN IIOX0-
JAUM OB IPUHIVIIT YHYBEPCATbHOCTY, KOTOPBII
06cToATeNbHO 66T 0600CcHOBaH OKPY)KHBIM CYZIOM.

Kaxk orMedaeTcs B muTepaType, «IepBBIM HEIOM,
B KOTOpOM omnypauch Ha Hiopa6eprckue npyHIm-

TbI ¥ CCBUIATIACH HA YHMBEPCANbHYI0 IOPUCANKIINIO
B OTHOLIEHU) BOEHHBIX IPECTYIUIEHNUIT, ObIIO He/0
iixmaHa B 1961 . OHO puMeyaTeIbHO TeM, YTO Ha
HETO ONMPAJINCh BCe 03 UCK/IIYeHNA CTOPOHHUKN
YHMBEpCANbHOM I0PUCAMKINY B OTHOIIEHN) BOEH-
HBIX NIPECTYIUIEHUI Y IIPECTYIUIEHUI IIPOTUB Y€TI0-
BeunocT» [Garrod 2012:809].

O6palenne K TPUHIMIY ITACCUBHON IIepco-
HA/JIbHOCTY He IIPEeACTAB/IANOCh BO3MOXHBIM, IO-
CKOJIbKY OH IIpeIIofNaraa BO3MOXXHOCTb YTO/IOB-
HOTO IpeciIeflOBaHNA 0OBUHAEMbIX, COBEPLINBIINX
HpecTyI/IeHNs IPOTUB I'PaXK/jaH MPaBOIPYUMEHII0-
I[Er0 TOCYAAPCTBA 3a IpefielaMil ero TePPUTOPUNL.
Bmecre ¢ Tem, OKpy>XHOIt Cy[ B CBOEM peIleHN B
KayecTBe NMPUMEHMMOTO HOPUCAVKIMOHHOTO OCHO-
BaHMA PAcCMaTpUBa NPUHLUII ITPOTEKTUBHOCTH,
KOTOpBIiT OyieT IIpOaHaIN3MPOBAH HIDKE.

Kax m3BectHO, feno A. JjixMaHa He paccMa-
TpUBanoch in absentia HM MeXyHapOZHBIM BO-
eHHbIM TpubyHanoM B HiopHOepre, Hu BOEHHBIMM
TpuOyHaIaMm, yIpexXJeHHBIMY COI03HMKAMU MOCTIe
OKOHYaHNA BOiHBL IIpy Bcex COXHOCTAX MpaBo-
BOTO CBOJICTBA, €AVHCTBEHHBIM IOPUANIECKUM (o-
pyMoM, IJie MMeNTach BO3MOXXHOCTb OCYIIIeCTBICHNA
IPaBOCYAMA HAJ, BOCHHBIM IPECTYITHUKOM, Oblla
HallMOHa/IbHAsA CypeOHas WHCTaHIMA Vspawmna.
XoTs COOCTBEHHOTO rOCYAAPCTBA He CYIeCTBOBAJIO
BO BpeMs COBeplIeHNUsA NPeCcTyIUIeHNIT IIPOTUB €B-
pejicKoro HaceleHUs, TeM He MeHee, M3pauIbcKiue
BracTu 6e3 KomeOaHWil IPefoCcTaBUIN COOCTBEH-
HOMY CyZly TIpaBO BepLINTb IPaBOCY/Ne B COOTBET-
CTBUM C IPUHIMIIOM yHuUBepcaabHocTH [Parvikko
2000:226].

3mech HEOOXOAVMO CHeNaTh HeOOMbIIoe OTCTY-
IJIeHNe U OTMETHTb, YTO YHMBEpCa/lbHAsA IOpIC-
IVIKIVA TIpeACTaBisAeT co00il ONUH U3 MPUHINIIOB
9KCTEPPUTOPUAJIBHON  YTOIOBHOM  IOPUCHVIKLINM,
OCHOBBIBAOIIIEIICS MCKTIOUNTENPHO Ha IPUpOfie
fiedAHNsA Oe30THOCUTENIbHO K MeCTY COBepIIeHMNsA
HPeCTyIUIeHN A, TPaXKAHCTBY TIOfI03PeBaeMoro, 06-
BUHSIEMOTO WJIM IIOTepIieBINero, K 000l Apyroi
CBA3U C TOCYHAPCTBOM, OCYILIECTBIIAIIIM HOpIC-
puknyo®. Kak orMevanocs B [lokmazse MexpyHa-
POIHOI KOMMUCCUY TIO PAcC/IefOBAHUIO COOBITHIT B
Hapdype, «IpMHLIUII YHMBEPCaTbHOCTM YIOTHO-
MOYMBaeT M060e ToCyIapcTBO IMPUBIEKATh K CYAY
L, 0OBUHAEMBIX B MEXAYHAPOIHBIX IPECTyILIe-
HMAX, HE3aBJMICYMO OT MeCTa COBEpIIEeHMs MpecTy-

4O makcume ex injuria non oritur jus cm. B YactHocTu: [Orackhelashvili 2003:37; Lagerwall 2016: 1; YepHuueHko 2018:6].

47" Cm.: The Princeton Principles on Universal Jurisdiction. New Jersey: Princeton. 2001. P. 28. Cm. nogpo6Hee: [Cadapos 2011:82;
Universal Jurisdiction...2004:18-38; Reydams 2004:10-15; Inazumi 2005:26; Ryngaert 2015:120-141; O'Keefe 2015:13-14;
O’Sullivan 2017:8-9; Kittichaisaree 2018:204-207; Hall 2021:112-114].
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IVIEHUSA VUM TPaK[AHCTBA MPeCTYNHMKA 1160 Io-
TepIIeBIIero. TOT IPUHIMUI 000CHOBBIBAETCA TEM,
4TO MeXXIYHAPOJHbIE IPECTYIUICHV IPECTaB/IAT
co00J1 HamajieHe Ha MeKIYHAPOJHOE COO0IIeCTBO
B IIEJIOM U HOCATAIOT Ha LIEHHOCTY, pasfersieMble
BCEMU YIeHaMIL 9TOT0 co00IiecTBa»™,

B ommume or ApyrMx BHUEOB IOPUCAMKINY,
HPEeAIIONarallMX HEKOTOPYI OHNOCPeIOBaHHOCTD
(4epe3 TeppUTOpPHIO, HA KOTOPOIT OBIIO COBEPILICHO
npecTyImeHne, GakTopsl rpaXk/jaHCTBA 0OBUHAEMO-
TO ¥ NOTePIIEBILIET0), YHUBEPCaIbHasA OPUCAUKIVA
OCHOBBIBAETCS Ha BCEOOIIHOCTY OCYXIEHUA CaMO-
ro npectrynnenus [Hall 2006:47-72]. B pemenun mo
meny IInnodera mopp Muiiet OTMETHIL, 9TO MEX/LY-
HapOJiHbIe IPeCTYIIeHNA IOAIANAI0T IO AeiiCTBIE
YHMBEPCAbHOI IOPUCAMKINI COITIACHO MEXJyHa-
POIHOMY OOBIYHOMY IIpaBY IIpU HA/IWYMK ABYX YC-
70BMIt. Bo-TIepBbIX, OHYM JIO/DKHBI IIPOTMBOPEYNUTD
VMIIEPATUBHBIM (jus cogens) HOpMaM MeX[yHa-
ponHOro npasa. Bo-BTOPLIX, OHY [JO/DKHBI OBITH Ha-
CTONIBKO TSDKKMMM M OOJIafiaTh TaKMM Macutabom,
4TOOBI PACIEHMBATbCA KaK HapylleHue MeXIyHa-
POIHOrO IPaBOBOTO IMOpsi/Ka®.

Kak ormevaer Yapnps [lxanmo, ««yHuBEpcaib-
Hast IOPVCAVKIIVS», VIV JKe «IIPUHLUIT YHUBePCayb-
HOCTI», — 9TO YHMKaJIbHOE OCHOBaHME A IOpUC-
IVIKIIIM B MEXIYHAapOJHOM IIpaBe, KOTOPOEe MOXeT
HO3BOMINTb TOCYAAPCTBY OCYILECTBIATh HAIMO-
Ha/IbHYI0 IOPUCAVKINIO B OTHOIIEHUY OIpefie/ieH-
HBIX IPECTYIUICHNII B MHTepecax MeXIyHapOZHO-
ro coobuecrBa. Kakoro-mi6o o6ienpuusaroro Ha
I7I00aTbHOM YPOBHE OIIpEeeNIeHNsA STOrO MOHATHA
He CYIeCTBYeT, HO /I pabo4nx ILiejieif ero MOXXHO
OIMCaTh KaK YTOJNOBHYI IOPUCAMKIINIO, MCKITIOUN-
TeJIbHO OCHOBAHHYIO Ha XapaKTepe IpecTyIUIeHN,
0e30THOCUTENPHO K TEPPUTOPUM, e OHO OBLIO
COBEpIICHO, TPKJAHCTBY IIPEIIONAraeMoro WIN
OCYXK/ICHHOTO ~ITIPaBOHApPYLINTENA, TIPAKIAHCTBY
HOTepIIeBLIero May b0l APyroi CBA3M C roCy-
IAPCTBOM, OCYLIECTB/IAOIIVM TAKYI0 OPUCANKIINIO.
I3 aTOro Crefmyet, 4TO TOCYAPCTBO MOXET OCY-

I[eCTB/IATh YHUBEPCAIbHYIO IOPUCAUKIVIO B OTHO-
IIEHNY IIPeCTYIIEHNs, COBEPIIEHHOTO VHOCTpPAaH-
HBIM I'POKITAHIHOM [IPOTUB APYTOTr0 MHOCTPAHHOTO
rpaXk[JaHMHa BHE ero Teppuropuu. Takas I0pyUcHyK-
VISl 3aMETHO OTIMYAeTCS OT TPAAMIVOHHBIX OC-
HOBaHMI J/IA IOPUCOMKLIMY TIO MEXIYHApPOLHOMY
IpaBy, KOTOpBIe, KaK MPaBWIO, TPeOYIOT HaIM4Ms
OIIpe[ie/IeHHON CBS3M 110 TEPPUTOPUY, IPAKAAHCTBY
VIV MHBIM TIpM3HAKaM MEXJY TOCYAapCTBOM, OCY-
IIeCTBILAIOIMM IOPUCANKIVIO, Y pACCMAaTPYBAEMBIM
oBeeHneM» ™,

CoracHo pesomonyy VIHCTUTYTa MeXIYHAPOS-
HOTO IIpaBa, IPMHATOI Ha ero ceccuy B Bapmiase B
2005 r., yHMBepcaibHasA IOPUCAUKLINA ONPeNeNnach
KaK [OIIOJIHATE/NbHOE OCHOBAHVE IOPUCAVKIVIN,
Hofjpa3yMeBaloliee KOMIETEHIVIO TOCYAapCcTBa 110
IPeCIeOBaHNIO VLI, IIPEHIIONIOKUTEIbHO COBep-
IIVBIINX OIpefie/leHHble HpPecTyIUIeHNns 06e30THO-
CUTEIBHO K MeCTY COBEpIIeHNs JiesHVsI TNO0 MHOI
CBA3U C NPUHUUIIAMYU AKTUBHONM MIM IACCUBHONM
IePCOHAIBHOCTY M/IV VHBIMY NPUHLMIIAMY FOPYIC-
AVKOVM, TPUSHAHHBIMU COIVIACHO MEXIYHapOf-
HOMy mpaBy”'. SIBnseTcst GecCOpHBIM TO 00CTOS-
TE/IbCTBO, YTO YHUBEPCATbHAsT IOPUCAUKIVIS MOXET
OBITb OCYII[eCTB/IEHA TeM VI MHBIM TOCYAapCTBOM
JMIIb B OTHOLIEHVM OTPAaHMYEHHOTO Kpyra Ipe-
CTyIUIeHWi?®. YKasaHHble [esHVUs XapaKTepusy-
I0TCA CrenUYecKMMI CBOVICTBAMYU M SIBMIAIOTCS
HACTO/IBKO TSDKKUMI, YTO JII060€ TOCYiapCcTBO MO-
JKeT YCMaTpyBaTh COOCTBEHHBIN MHTepeC B IIpecie-
JIOBaHMY /L, OOBUHIEMBIX B UX coBepuieHnn™. B
9TOJ CBSI3Y YMECTHO 3aJaTbh BOIPOC: SIBJIANNCH /U
IesAHNsA, coBeplleHHble A. JIXMaHOM HacCTONbKO
TSDKKVIMY, 9TOOBI OIpaBlaTh MHTEPBEHIMIO M3pa-
WIBCKVUX CY[eOHBIX OpPraHOB, CBS3aHHYI0 C OCY-
I[eCTB/IEHNEM YTOMOBHOTO pasbuparenbcTBa IO
meny?

OrTBeT Ha 3TOT BOIPOC MOXKET OBITH TONBKO YT-
BepautenbHblil. [lo cBoemy MaciiTaly, yemoBede-
CKIM >KepTBaM, KaTacTpOo(uuecKuM IOCIeACTBUAM
IUISL CAMOTO IOHSATYA «4eJIOBEYHOCTI» KaK KauecTBa

4 Report of International Commission of Inquiry on Darfur to the United Nations Secretary-General. 25 January 2005. URL:
https://www.un.org/ruleoflaw/files/com_inqg_darfur.pdf (accessed 07.08.2021). Cm. Takxe: [Mann 2010:488].

4 Cm.: House of Lords: R. v. Barte and the Commissioner of the Police of the Metropolis, ex. P. Pinochet. Judgment dated
March 24, 1999. URL: https://publications.parliament.uk/pa/ld199899/Idjudgmt/jd990324/pino8.htm (accessed 09.08.2021).
Cm. Takxke: [Staker 2014:343; Webb 2020:1539].

%0 Report of the International Law Commission. Seventieth session (30 April-1 June 2018). URL: https://legal.un.org/ilc/
reports/2018/english/annex_A.pdf (accessed 09.08.2021).

51 Institute of International Law: Universal criminal jurisdiction with regard to the crime of genocide, crimes against humanity
and war crimes. 2005. URL: https://www.idi-iil.org/app/uploads/2017/06/2005_kra_03_en.pdf (accessed 10.07.2021). Cm. nop-
pobHee: [Kress 2006:561-585].

52 Cm.: [Randall 1998: 785-788; Bassiouni 1999:229].

53 Cm. nogpobHee: [Colangelo 2007:132].
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HPUCYIIEr0 OPraHN30BaHHOMY COOOLIECTBY JTIOZEI,
IPeCTyIUIeHNs, COBEPIICHHbIe HAIIMCTAMV He VIMe-
IV TPELefieHTOB B XOfie BCEl MCTOPUYU Pa3BUTHA
yenoBedecTBa. [IOCKONbKY IHOROOHBIE 3/IONEAHNA
HOCVJIM SKCTPAOPAVIHAPHBII XapaKTep, [/ HefoIly-
meHnsA 6e3HAKa3aHHOCTU BOEHHBIX IPECTYIHUKOB
HOTPeOOBaIOCh VICIONb30BAHME IKCTPAOPAMHAD-
HBIX IOPUVYECKUX CPEJCTB, B 4UC/Ie KOTOPBIX He
MOIJIA He HAXOIUTLCA YHVBEpPCa/lbHAsA HOPUCHAMK-
A, CrrefyeT Takke 3aMeTHUTb, YTO OTHECEHNe Ta-
KUX JIeAHMII KaK TeHOLMJ, NPeCTYIUIeHNs NPOTHUB
4e/IOBEYHOCTY, BOCHHbIE NPeCTYIUICHNA, IBITKM K
9YCTy IPeCTYIUIEHNUIT, B OTHOIIEHNN KOTOPBIX MO-
)KeT OBbITb IpYMEHEHa YHUBEpPCa/lbHAs HOPUCHAMK-
M, ABAETCS, 10 HAllleMy MHEHMIO, OTpaXKeHUeM
OIpeJe/IeHHOTO KOHCEHCYCa MEXJY TOCY[apCTBEeH-
HO-IIPaBOBOJl IPAKTUKON M opinio juris. He BbI-
3bIBaeT COMHEHMWIl, YTO YKa3aHHbIE MPeCTYIIeHNA
¢byHZaMeHTaIbHBIM 00pa3oM IOAPHIBAIOT OCHOBBI
MeX/JYHapOJJHOTO IIPaBOIOPSKA, YTO, B CBOKO OYe-
penb, IETUTYMMU3UPYET UCIONb30BaHMe PacCMATpH-
BaeMOro By IopucauKuy K oosuHsAembM [Cada-
poB 2011:83; Mystris 2021:43].

[IpuMeHeHMe yHMBepCaabHON HOPUCAVKLIVN B
mene Aponbda JiixmMaHa CIeyeT paccMaTpUBaTh
KaK COCTaBHYIO 4acTb I7100a/IbHBIX YCUINIT HA MEX-
IlyHapOJHOM YPOBHe II0 IIPeOfIoIeHNIo Oe3HaKa3aH-
HOCT) 33 MCK/IIOYUTENbHO TSDKKUE MpPecTyIIeHNA
nportus EBperickoro Hapopa.

Bepxosnblii cyn VIspannsa B cBoeM pelleHUM OT
29 mag 1962 1. mo amemranuu A. OiIXMaHa YE€TKO
PasbACHWI, YTO «BCe HPECTYIUICHVs, IPUINCHIBA-
eMble 3asBUTENI0, HE TONbKO HOCAT MeXIyHapOf-
HBIII XapaKTep, HO U VX MaryOHble ¥ CMEPTOHOCHbIE
MIOC/IENCTBMA ObIIM HACTONBKO BCEOOBEMITIOIMI
M IIMPOKOMACIITAOHBIMY, YTO TOTPACTM MEXIY-
HapofiHOe COOOLIECTBO IO CAaMOTO OCHOBaHMA. TeM
CaMBIM, TOCyAapcTBO V3pammb uMerno mpaso, B co-
OTBETCTBMM C IPUHIVIIOM YHMBEPCAIbHOI 0pUC-
IVIKIIVV M1 B Ka4ecTBe OTI0CTUTENA MeXAYHAPOLHOTO
IpaBa ¥ areHTa I0 €ro UCIIONTHEHNIO, CYAUTD 3asABHU-
TeA. B TakoM ciydae He MMeeT 3HaUYeHMA TOT BaKT,
4TO TOCYAApCTBO V3panib He CylecTBOBAIO HA MO-
MEHT COBeplIeHys mpecTywiennit» [Scharf 2013:93].

Kak crpaBemnBo 0TMe4anoch B IOPUANIECKOI
JIUTEpaType, «COIIACHO OOIIeNPM3HAHHON JOKTPU-
He TIPaBO HAKa3blBaTh 32 BOEHHbIE NPECTYIICHNA
He OTPaHMYMBAETCSA TOCYHAPCTBOM, TPaXk[aHe KO-
TOPOTO IIOCTPAJa/IN IV Ha TEPPUTOPUY KOTOPOTO

MIMETIO MeCTO IIPECTYIHOe AesHNe, a IPYHAIIeKUT
M060My He3aBUCYMOMY TOCYAApCTBY, PAaBHO KaK I
IpaBO HAaKa3bIBaTh 3a IPECTYyIIeHNe NMUPATCTBa. ..
JTro60e He3aBMCUMOE TOCYAPCTBO COITIACHO MEX-
[lyHapOJHOMY IpaBy o0JajjaeT IOPUCAMKIIMEN Ha-
KasbIBaTh IMPATOB JI BOEHHBIX IIPECTYIHNMKOB He-
3aBJMCUMO OT HAIMOHA/IIbHOCTY MOTEPIIEBIINX MO0
MecTa COBeplleHMA HpecTymieHus...» [Cowles
1945:177].

Hpyroit BOoIpoc, KOTOpbIl BOSHUKAET IIPU aHa-
JM3e paccMaTpUBAEMOTrO JeNa, KacaeTcs cOOCTBeH-
HOTO MHTepeca eBpeliCKOro TroCyfapcTBa B IIpe-
CTIeloBaHMM TEHOIMMA ¥ IPeCcTYIUIeHWiT HpOTHUB
4eJI0BEYHOCTI.

B cBoell BCTyNUTENbHON pe4y Ha Ipolecce 110
paccMarpuBaeMoMy fieny leHepasnbHBII IPOKYpOp
Vspanna [mpeon XaysHep sassum: «lIpencras sgech
nepen Bamu, cynpu V3pansis, 4To6bI OCYIIeCTBIATD
06BMHeHMe TIPOTUB Afonbda JifxMaHa, sl CTOI0 He
opyH. Co MHOJT B 9TOT 4ac LIeCTb MIIIMOHOB 00-
BuHUTeNnell. Ho oHy He MOTyT BCTaTh U yKas3aTb 00-
BUHAIOMINM IIePCTOM Ha CUAAIIETo Ha CKaMbe IOf-
CYAMMBIX U BOCKIUKHYTb: «5 06BuHst0M... S Oyny
3a HMX TOBOPUTD 1 OT VX MMEHU IPeIbABIII0 yyKaca-
OILMIT OOBMHUTENbHBIN akT» [Linton 2009:225].

Tor ¢axr, 4yro rocygapcrsa Vspannb He cyme-
CTBOBAJI0O B MOMEHT COBepIIEeHMA IIPeCcTyIIeHNI
IPOTVUB €BPOIENCKUX €eBpeeB, TPYAHO ObUIO Obl
paccMaTpuBaTh KaK CKO/Mb-HMOY[b PpeleBaHTHBII
(bakTOp IPUMEHUTENHHO K BOIPOCY O IIpaBOMep-
HOCTM YTOJIOBHOTO IIpeciefioBaHMs A. JifxmaHa ¢
HO3NIMY MEK/[YHAPOJHOTO IIPaBa, 4To ObIIO OTHO-
3HAYHO IOATBEPX/EHO CYAEeOHBIMM MHCTAHLVAMM
Vspanna®. Brnocnenctum gaHHAs mos3uums ObUIa
HOATBEepK/ieHa B pellleHny AIeNIAOHHOIO Cy/a
Coennnennsbix llraros (Illectoit oxpyr) mo peny
Demjanjuk v. Petrovsky, Bernecennom B 1985 r. Ilo
MHEHUIO CYHeOHOJ MHCTaHIMY, «TOT (aKT, 4TO
rocygapcTsa VIspannb He CyIecTBOBamO, KOT/a
V. [leMbAHIOK IIPEANONOXUTEIbHO COBEPLINII
HpeCcTyIVIeHNsA, He SABAETCA HPeNATCTBMEM A
OCYILIeCTB/IeHN:A VI3pamneM IOPUCAUKLINY B COOT-
BeTCTBUM C TPMHIMIOM YHuBepcambHOCTH. [Ipn
PacCMOTPEHMM STOM IOPUCAMKIVOHHONM IIOCHII-
KU HM TPaXJAHCTBO OOBMHAEMOrO WJIM >KEPTBBI
(kepTB), HM MeCTO COBEPIIEHNS IPeCTYIUICHNA He
uMeroT 3HaueHM:A. OCHOBHOe IIpefTIONIoKeHMe CO-
CTOUT B TOM, YTO IIPECTYI/IEHNUS SABJAIOTCA IIpe-
CTYIUIEHVAIMU TIPOTUB 3aKOHOB HAIMIil MM IIPOTUB

%% Cm.:The Supreme Court of Israel: Eichmann v Attorney General. Judgment dated May 29, 1962. URL: https://www.asser.nl/
upload/documents/DomCLIC/Docs/NLP/Israel/Eichmann_Appeals_Judgement_29-5-1962.pdf (accessed 09.08.2021).
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4eIOBEYHOCTH, ¥ YTO TOCYHAPCTBO, OCYIIECTBIIAI-
Iee pecIeoBaHue, INICTBYeT OT MIMEHM BCeX Ha-
muit. JeitctBys mofo6HbIM 06pa3oM, VI3pannp wim
moboe Ipyroe rocyfapcTBO, HE3aBUCUMO OT €ro
craryca B 1942 yam 1943 1., MOXeT B3ATb Ha cebs
00643aTe/IbCTBO 3aLIMIIATD MHTEPEChl BCEX HALVIA,
IbITAasACh HaKa3aTb BUHOBHBIX B IOfJOOHBIX TIPECTY-
IJICHUAX» ™.,

DyH7aMeHTaIbHbIN MHTEpeC He TOTbKO eBpeli-
CKOTO TOCYAApCTBa, HO M BCETO MEX[JYHApOJHOTO
coo01IIecTBa 3aK/IIYAJICA B TOM, YTOObI BOCTOPIKe-
CTBOBAJIO IIPABOCY/Vie B OTHOLIEGHUM BCEX TeX, KTO
IUTAHUPOBAJI M OCYLIECTBIAN OecueoBeYHbII TIaH
«OKOHYATEe/IbHOTO PelLIeHNs eBPeliCKOr0 BOIIPOCa».
Hannune mopo6HOro MHTepeca B 4NC/Ie IPOYNX,
JIETUTUMU3KPYETCs TeM (aKTOM, 4TO GOIBIINHCTBO
HPeCTYIUICHNII, Ha KOTOpble pPacHpPOCTPaHACTCA
YHMBepCabHasA I0PUCAVKIVA, IOCATAIOT HA MUPO-
BOJ IyONMYHbI THOPSOK, BBI3bIBAs HapyLIeHMe
MIMIIEPATUBHBIX (jus cogens) HOPM MeXYHapOTHOTO
npaBa®. B coBpeMeHHOI JOKTPUHE MeXXTYHAPOTHO-
rO YrOJIOBHOTO IIpaBa TaKue AEAHUA KaK IeHOLMJ,
HPeCTYIUICHNSA ITIPOTUB YeJIOBEYHOCTH, BOEHHBIE
IPECTYIUICHNSA HEepefKO MMEHYIOTCSA TakKe Kak
«jus cogens mnpectymieHus» [Bassiouni 1996:63-
74; Cryer 2005:101; Ferdinandusse 2006:181-185;
Orakhelashvili 2008:288-306].

C ppyroit CTOpOHBI, 00s3aTeNbCTBA, BbITEKA-
IOlJie V3 3alpelleHNsA OTAEIbHBIX IIPECTYIHBIX
aKTOB, B OTHOIIEHN! KOTOPBIX IPUMEHACTCA YHU-
BepCcajIbHasA OPUCAUKINA, OTHOCATCA K KaTeropum
006513aTeNbCTB erga omnes”.

[TonsATre yKasaHHBIX 0053aTeNbCTB OBIIO BBe-
JICHO B MEXJYHapOJHO-IPaBoBOii obopoT obiter
dictum MexpyHapogHOro cyfma B fene Barselona
Traction, B KOTOPOM OBIIO OTMEYEHO, YTO «CylIle-
CTBEHHas PasHULA JO/DKHA OBITD IIPOBEJieHA MEXY
06s3aTe/NIbCTBAMU TOCYJApPCTB 10 OTHOIICHMIO K
MEXIyHapOJHOMY COOOIIECTBY B IIe/IOM, U 00s13a-
TeIbCTBAMM, KOTOpbIe BO3HUKAIOT B OTHOLICHUM

[IPyTOro ToCyflapcTBa B paMKax AMUILIOMATHYECKOI
samuThl. [lo cBoeil npupoyse nepsble 3aTparuBawT
BCe TOCy/lapcTBa. B cumy BaXKHOCTM BBITEKAIOII VX 13
HIIX IIPaB, BCe TOCYIapCTBA MOTYT CYMTATHCA MIMeI0-
IMMM FOPUANYECKIIT MHTepeC B X 3aluTe; 00s3a-
TE/IbCTBA, O KOTOPBIX UJIET peub, IPECTABIAIT CO-
60it 06s13aTenbCTBA erga omnes. ITU 0053aTeNbCTBA
BBITEKAIOT B COBPEMEHHOM MEX/YHapOJHOM IIpaBe,
HaIlpuMep, 13 3alpelleHNs aKTOB arpeccuu, reHo-
LJJQ, a TAKKe U3 IPUHIMAIIOB I HOPM, KaCaIOWIMXCs
OCHOBOIIOJIATAIOMIMX IIPAB Ye0BEYECKOil JIMYHO-
CTM, BK/IKOYasA 3aIUTy OT pabCTBa 1 PacoBOil AuC-
KpMMMHAIVM... HeKoTopble 13 COOTBETCTBYIOIUX
IpaB y>ke BOLUIN B 001jee MeXXIyHApPOIHOE IIPaBo...
Ipyrye IpefoCTABIAITCA MEeX/yHapOJHBIMM aK-
TaMl YHMBEPCAJbHOTO U KBa3U-YHUBEPCATbHOTO
xapakrepa..””. Takum o6pas3om, peyb LIa O KOH-
CTaTalM} B COBPEMEHHOM MEX/YHapOHOM IIpaBe
OIIpefie/IeHHBIX 0043aTe/NbCTB, B 3allUTe KOTOPBIX
«BCe TOCY[lApPCTBA MOTYT CUMTATbCA MMEIOIUMMU
OpUIMYecKMii MHTepec». BecbMa IpuMedarTebHO,
YTO OTIIPABHOI TOUKOI GOPMUPOBAHNS HOBOIT KOH-
LETII MEKYHApOJHBIX 0053aTe/bCTB ABWUINCH, B
4JCrie IPOYNX, IeTHNA, Ha KOTOPbIX PaCIIPOCTPaH-
eTCsl YHMBEpCa/bHas IOPUCAUKINA, U B YACTHOCTH,
IpecTyIIeHne TeHOL/ .

OKpY>KHOIT CyZI He 00011Ie/T CTOPOHOIT ¥ HEKOTO-
pble C/IOXKHBIE ACIIEKTbI, KACAIOLIMECs YTONOBHOTO
IIPeCIefOBAHNA U CBA3AHHBIE C TONKOBaHMEM CT. VI
KonBenuunu resounsa, Koropas npefycMaTpuBaa,
4TO «INI[A, OOBUHsAEMbIE B COBEPLICHVM T'€HOLMA
WM JPYTUX IlepeducneHHbIX B crarbe I mesnmii,
JIO/DKHBI OBITh CYAMMBI KOMIIETEHTHBIM CYZIOM TOTO
TOCyapCTBa, Ha TEPPUTOPUM KOTOPOro OBIIO CO-
BEpIIEHO 3TO MesSHME, VIM TaKUM MeXIyHapop-
HBIM YTOJIOBHBIM CYJIOM, KOTOpbIii MOXET MMETb
IOPMCAVKINIO B OTHOIIEHMM CTOPOH HacTosAllel
KonBeHumy, nNpusHaBIIMX HOPUCAUKLMIO TAKOTO
cypga». Cyq, IpMHMMas BO BHMMAaHME IIO/IOXKEHM:
YKa3aHHOJI CTaThl, 3aa/ICA BOIIPOCOM, KaKuM 06-
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pasoM VI3panib MOXeT mpeciefoBaTb 0OBUHAEMO-
rO B COBEpIIEHNN IIPECTYIIEHN, PaCLIeHIBAaeMOro
KaK «reHouu». I1o ero MHeHMI0, OTBET Ha 3TO BO-
Hpoc TpebOoBal MPUHATHAA BO BHUMAaHMeE Pas3Inyyis
MeX/1y OOBIYHBIM IIPaBOM VI HOPMaMy KOHBEHI[VIOH-
HOTO MEX/IyHapOJIHOTO IIPaBa, T.€. Pas/INdus, Ha KO-
TOpOE HEeNOCPECTBEHHO COIEpXKanoch yKasaHue B
KoHcynbraTuBHOM 3akmodeHny MexgyHapogHoro
cyma or 28 mas 1951 1.

Kax ormerun OxpyxHoit cyn, KonBeHiusa re-
HOLIMJA OfHOBPEMEHHO BBINOJHAECT JIBE POJIM:
BO-IIEPBBIX, B chepe MeXLYHAPOTHOTO OOBIYHOTO
IpaBa OH MOATBEPAVIA Bceobllee OCyX/eHue JaH-
HOTO JeSAHVS, B COOTBETCTBUM C KOTOPBIM T€HOLVI]
HE3aBUCUMO TOTO, COBEpIIAETCA M OH B MUPHOE
VI BOGHHOE BpeMs, AB/IAETCA MPeCTyIUIEHNEM TI0
MeXJYHApOJHOMY IIpaBy. OTO IOATBEPXKIAeTcs,
KaK ObUIO OTMed4eHO B KOHCY/IbTaTMBHOM 3aKiIio-
dyeHUM MeXyHapOJHOrO Cy/a, «YHUBEpPCAIbHBIM
XapaKTepOM OCYXK[IeH!A TeHOLM/a», a TAKXKe IIpHu-
3HaHMEM LVBJIV30BAaHHBIMU HApOJaMMl KOHBEH-
IMOHHBIX IPVHIMIIOB B KaueCTBe PYKOBOJALINX
Hayas 6e3 KaKux-1mbo JOTOBOPHBIX 0053aTebCTB.
/13 «IpMHLMIIOB, IeXKaluX B OCHOBe KoHBeHIM»,
inter alia, BbITeKaeT IpHUAAHME YTOTOBHO-HAKa3y-
€MOro XapakTepa MeCTBUAM, IPESyCMOTPEHHBIM
cr. II [KoHBeHMu reHouuja — OpyuM. aBTopal, mo
obpasuy kotopoit 6buta copmynupoBana pedu-
HUIMA «IpecTyIUleHNe NpoTus EBpeiickoro Hapo-
Jia»; YTOJIOBHAsl OTBETCTBEHHOCTDb 3a j00bIe dop-
MBI COyYacTHs B IpecTyrieHuu reHonyupa (ct. III);
VICKJTIOYeHMe MMMYHUTETa BBICIIMX JJODKHOCTHBIX
JIUIL ¥ VHBIX IpefCcTaBuTeneil rocygapcersa (ct. IV);
VICKITIOYEHMe TeHOLMA MIA Ieleil SKCTPafuLum
U3 KAaTeropuim 3alMIAeMbIX «IOTUTUYECKUX IIpe-
crymnenuit» (ct. VII). Ty nmpuHIUIBL «[IPU3HAHBI
[VBUIM30BAHHBIMI HAL[VSIMID», Ml B COOTBETCTBUN C
KoHcynbTaTuBHBIM 3aK/modeHneM MexpyHapogHo-
TO CYJa, «ABJIAITCA 005A3aTeNbHbIX /A TOCYAAPCTB,
faxe 6e3 Kakux-1mbo JOTOBOPHBIX 0053aTE/NbCTBY.
OTO 0O3HAYaeT, YTO YKa3aHHbIE IPVHIINIIBI ABIAIOTCA
YaCTBI0 MeX/JYHapOJHOTro 06bI4HOro mpasa. Crosa
«onTBepxAaoT» B CT. I KoHBeHIMN n «pusHa-
10T» B KOHCY/IbTaTMBHOM 3aKTIOYEHUM OTPAXKAIOT
opo0peHue 1 MOATBEP)KIEHNE ex turc, Ha3blBaeMoe
IPMU3HAHNMEM U TIOATBEPXK/ieHMEeM TOro (akTa, 4To
BBbILIIeyKa3aHHbIE IPYHIINIIBI YK€ pacCMaTpPYBAIICh
KaK 4aCThb MEX[YHapOJHOro OOBIYHOrO IpaBa BO
BpeMs COBEpIICHNS MOKUPYIOIVX IIPecTYIIIeHNIL,

KOTOpble IpuBey K npuHATHio pesomonyy OOH u
paspaboTke KoHBeHIMM IeHOM A, T.€. IPeCTyILIe-
HIA, KOTOpOe OBIIO COBepILIeHO HalyucTaMu. Takum
obpasom, mepBbIM acrekToM KoHBeHLM, MMe-
MM Ba)XKHOE 3HAYeHMe I PaccMaTpyBaeMOro
fiena, ABAETCA MOATBEP)KIEHNE HEKOTOPBIX IPYH-
IMIOB KaK YCTOSBIIVXCA IOJIOXKEHWIT B MEX[yHa-
ponHoM 06br4HOM TpaBe”. Bropoit acriexkT KonBeH-
MY, 3TO peayibHasA Lie/b, pajy KOTOPOIl OHa Oblla
3aKJIIOYEHA, T.€. OIpefie/ieHe KOHBEHIVIOHHBIX 0051-
3aTe/IbCTB MEX/Y ZOTOBAPUBAIOIIVIMIICA CTOPOHAMM
UL TIpeNyIpeXaeHNs TTOf0OHBIX IIPeCTYIUIeHNIT B
OyaylieM ¥ MX HaKa3aHUA, B CIydae COBEpIIEHNA
nono6HbIx fesHuit. OKpyxHo#t cyn Vepycamima
HOACHWI, 9TO HEOOXOAMMO ITPOBOYUTD YETKYIO pas-
IeTUTEIBHYIO JIMHUAI MEXY MONOKeHUEeM IepBoii
vactu cT. I KouBennun 1948 1. rnacsieit, 4To «re-
HOLJ, HE3aBVICMMO OT TOTO, COBEPIIAETCS /M OH B
MUPHOE UV BOGHHOE BpeMs, AB/IACTCSA HPeCTyILIe-
HJEM 110 MeXXIYHapOZHOMY IIPaBY», T.e. 0OLIMM I10-
JIO)KEHMEM, TIOATBEPXKAIOIVIM TIPUHINI MEXJY-
HapOJHOTO OOBIYHOTO IIpaBa, CBA3BIBAIOLINM BCe
rocygapcTsa 6e3 Kakyx-/m160 KOHBEHI[IOHHBIX 0051-
3aTeNnbCTB, U CT. IV KoHBeHIMM, NpefcTaBAoLIeit
co060J1 crenyanbHOe MONOXEHNE, B COOTBETCTBUM
C KOTOpOJ1 BCe [JOTOBAapUMBAIOLINMECS TOCYAApCTBa
caMi 00SI3YI0TCSl pacCMaTpUBATh B CBOMX CYAeOHBIX
OpraHax fiefa O IPeCTYIUIEHMAX, KOTOpPble MOTYT
OBITb COBepILeHbI B OyayiieM. B yeM ObI He 3aKio-
JaJIach IIe/Ib 3TOro 00s3aTeNbCTBa 0 cMbIcTy KoH-
BEHIINJ, HECOMHEHHO, YTO OHO He fAB/IAETCA YaCThIO
IPVMHLUIIOB MEXIYHAPOLHOIO OOBIYHOTO IIpaBa,
KOTOPBIE TaKXKe 00/1a/jaloT 00513aTe/IbHON CUIION BHE
IpefieioB JOrOBOpHOTo mpuMeHeHyst Konsenumu®.

[IprMeHUTENbHO K BUJY YTOTOBHOJ IOPUCHVK-
MY, KOTOpas MOAJIeKana IpYMEHEHUI0 B pac-
cMaTpuBaeMoM pene, OKPY>KHOI CyJ 3asABWUI, YTO
«HEeNb3sl IIpefIonarartb, 4ro cT. VI ycraHaBimBa-
eT OTrpaHMYeHMsA HPMHLUIA TepPPUTOPUATBHOCTIH
IOPUCAVMKIMY TOCYJApCTB, IIPeC/IefyIOLUMX IIpe-
crymwienne rexHonypa. CyliecTByeT KOHCEHCYC IIO
HOBOJY, 4TO OTCyTCTBME B KoHBeHIMM [renorypal
HOJIOXKEHVS, IIPefyCMaTPUBAIOIIETO YHUBEPCA/Ib-
HY0 IOPYICAVKIINIO, AIBIACTCA CepPbe3HBIM leeKToM
JAHHOTO JIOTOBOpA, KOTOPOE BEPOATHO OCTAONIAeT
obye ycumsA Mo IpefoTBPAIEHNI0 COBEPIIEHNA
3TOTO OTBPATUTENILHOIO IPECTYIUIEHNSA M HaKasa-
HMA €ro VMCIIOJIHUTeNell, HO B 9TOM Ipobere He Cy-
IeCTBYeT HUYETrO TAKOTO, YTO MOITIO OBl 3aCTaBUTD

% The Attorney-General of the Government of Israel v. Eichmann.Para. 21.

% |bid. Para. 22.
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HaC CJIeTIaTh BBIBOJ, O HA/IMYMU KaKOV-1N00 TeH/IeH-
LMY TIPOTUB YHUBEPCATbHOCTY IOPUCAUKIINM B OT-
HOIIEHU) PacCMaTpMBaeMOro HpectyrvieHns. Jlro-
60e cyBepeHHOE TOCYHapCTBO MOXKET peann3oBaTh
CBOU IIOJTHOMOYMA B paMKaX OrpaHMYEHMII, Cylie-
CTBYIOIIUX B MEXXIYHAPOZHOM OOBIYHOM ITpaBe.

Ecmu 6n1 cratbsa VI Konsennum osHauama Obl,
4TO OOBMHAEMBINI B COBEPIICHMN T'€HOLUJA, MO-
)eT ObITh CYAUM TONBKO «KOMIIETEHTHBIM CY/JOM
TOTO TOCYZ]APCTBA, Ha TEPPUTOPUM KOTOPOTO ObIIO
COBEpILEHO 9TO HesiHMe» (MM «MEKYHAPOIHBIM
CYZOM», KOTOPBIIL, ellle He ObUI yYpeX[ieH), 3TO He
COOTBETCTBOBA/IO OBI CAMOMY TIPEMETY KOHBEHIIUM
«IIpefyIpeXaTh TeHOLM U HAKa3bIBATh 38 HEro»®'.

IIpuaMMas Bo BHMMaHMe noaxon MexxayHapos-
HOTO CyJia, OTPaKEHHBII B €T0 pellleHny oT 5 GpeBpa-
11 1970 1. 1o ey Barcelona Traction vt CBsI3aHHBII €
006s13aTeNIbCTBAMM erga omnes, 6€3yCIIOBHO, CIefyeT
3aABUTDb O HAJIMYNUM Y TOCYapCTBa VI3pamib «topu-
IIYECKOTO MHTEpeca» B YTOJIOBHOM IIpeC/IeOBaHUMN
JINIIA, HECYIIETO IPAMYI0 OTBETCTBEHHOCTD 33 'eHO-
1up npotus EBpeiickoro Hapopa. Moxso 6e3omn-
0O0YHO YTBEPXK/aTh, YTO peaan3ys MoJoOHOro posa
MHTepec, V3panib BBICTYNIAT HE TOMBKO OT CBOETO
COOCTBEHHOTO MIMEHM, HO ¥ OCYIeCTBILAN PEeBEH-
TUBHYIO U KapaTe/lbHYI (YHKIMNIO, BXOJALIYIO B
HpefMeT OTBETCTBEHHOCTH, KaK OT/IE/IbHBIX WICHOB
MUPOBOTO 00bEANHEHNA TOCYAAPCTB, TaK U MEXK/Y-
HapOJIHOTO COOOIIECTBA B IIEJIOM.

B kadecTBe BTOPOro IOPYUCAMKIMOHHOTO Oasuca
OKpy>XHOII CyI paccMaTpuBaj HNPMHIMII HPOTEK-
TUBHOCTY, 3asBUB, YTO NOMMMO Ha/lN4MA B JjaH-
HOM Jlefie IOpPUCAVIKIVN B COOTBETCTBUMU C MEXJY-
HapOHbIM IIPAaBOM, He MeHee Ba)XHBIM SABJIACTCA
BOIpOC 00 0c060it cBsA3M VI3pamnsa ¢ MMeBLIMMM
MeCTO MEeXYHapOJHBIMU IIPeCTYIUIEHUAMM, TIpU-
HMMas BO BHUMaHUe, YTO Hapoy VI3pawns - eBpeit-
ckoe Hacenenue [Haam Ha'yehudi - tepmun, uc-
HO/b3yeMbIil B V3PAaMIbCKOM 3aKOHOJATENbCTBeE],
OBL/IO LIeTIbIO 1 >KEPTBOI OOJBIINMHCTBA YKa3aHHbIX
npectymwiennit. CygebHas MHCTaHIMs oOpaTmia
BHUMaHIE Ha TO, YTO ««IIPABO HAKa3bIBaTh» 0OBI-
HAEMOTO BBITEKAeT M3 IBYX KYMY/IATUBHBIX MCTOY-
HJMKOB: YHMBEPCAJTbHOIO JICTOYHMKA, IpefycMa-
TPMBAIOLIErO IIPAaBO IPEC/IefOBAHNA U HaKa3aHNA
HpecTyIIeHnt B M060M 13 TOCY[APCTB MUPOBOIL
CeMbJ) Halmil U 0cOO0ro MM HAIVIOHATbLHOTO NC-

o

o

o

3 |bid. Para. 3.
4 Ibid. Para. 32-35. Cm. Takxke: [Makoto 2015:342]

o
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TOYHIKA, [TPeOCTAB/IAIONIEro MoTepIeBIIell Halun
IPaBO CYAUTH NHOOOr0, KTO MOKYLIAETCA Ha ee Cy-
I[eCTBOBaHMe. ITO BTOPOE OCHOBAHNE YTONOBHOI
IOPUCAUKINY COOTBETCTBYET, COITIACHO IIPU3HAH-
HOJl TEPMMHOJIOTMM, IPOTEKTMBHOMY IIPUHLIUITY
uu compétence réelle»*. Cyp IOLIePKHYIL, YTO «CTO-
POHa 3aLIUTBI JOIYCKaeT OUIMOKY B aHa/IM3e IIPYH-
IMIIa IPOTEKTYBHOCTY B PETPOAKTMBHOM 3aKOHe C
y4eTOM BpeMeHM COBepIIeHMs IPecTyIUIeHN, KaK
3TO MMeeT MeCTO B C/Iydae IpUMeHeHMA 0ObIYHOTrO
3aKOHOJATeNbCTBA. PaccMaTpyBaeMblit 3aKOH ObLI
npyuHAT B 1950 I. ¢ 1e/1bI0 pacIpOCTPaHUTb €r0 MpU-
MeHeHMe Ha CrienUIecKuil Iepyoy, BpeMeHN, OX-
BaThIBAIOIIMII CPOK B IATH JIET, NPEALIECTBYIOLNI
MOMEHTY €ro HpPMHATKA. 3alljiiiaeMble MHTEPech
TOCy[apCcTBa MPU3HAHBI COITIACHO IMPOTEKTMBHOMY
IPVHINIY B JAHHOM Jlefie B KaueCTBe MHTepPecoB,
CyIIeCTBOBABIINX BO BpeMs NpPUHATHA 3aKOHa [0
HAIMCTaX ¥ HALMCTCKUX Ko/UTabopanmonncrax (ux
HakasaHmy) — OpuM. aBropal»®. Takum obpasom,
OKpY>KHOJI CyZl YCTAaHOBM/I CBSI3b MEXHY IIPecTy-
wieHnAMM A. OiixMaHa U rocypapcrsoM Vspanib
C y4eTOM X HeNOCPe[CTBeHHOl HalpaBIeHHOCTI
IPOTUB eBpeeB 1 0c000it cBs3u EBpeiickoro Hapo-
na ¢ Vispamnem. Kpome toro, cyfe6Has MHCTaHIMA
0c060 nouepKkHya ToT GakT, yTo VI3panip B 601b-
1IeTT CTeNeHM, 4eM KaKoe-/M1bo pyroe rocyapcTBo
0320049eHO0 (aKTOM COBepILIeHMs IMPeCTYIUICHMNI,
IpeflyCMOTPEHHBIX 3akoHOM 1950 T., 4TO 1O3BONLA-
eT OCYIeCTBUTD IOPUCAUKINIO B pacCMATPYBAEMOM
fiefe, eCIIV 3TO He HapYIIaeT MeXXAYHapOIHOTO Ipa-
Ba®.

Jlpyrum ¢yHIaMeHTaTbHbIM acleKTOM IIPOLiec-
ca Hag AnombdoM IJIIXMAHOM, B CBSI3U C KOTOPBIM
CO CTOPOHBI 3aIUTHI TIOZICYAVIMOTO OBbUIN BBIABIHY-
Thl BO3PaXXEHN, ObII BOIIPOC O €r0 MOXMUIIEHUN 1
flocTaBKe Ha Tepputopuio Vispamna. Kak ormedaer-
A B INTEpaType, IOpUANYecKas cara fiefia JiXxMaHa
OepeT cBOe Hayajo He OT OpPraHyu3aLyM Cyne6HOro
nporecca B V3pane, a ¢ COOBITHI, COIPOBOXK/aB-
mux ero noxuimeHue 11 mag 1960 r. B AprenTuse
[Wenig 1997:112].

IIpencTaByB CBOM apryMeHTBI IIPOTUB CYOIPO-
M3BOJCTBA B OTHOLIEHNM A. DJiIXMaHa, ero 3aluTa
HacTayBajZa Ha TOM, YTO YTOJIOBHOE ITpec/iefoBa-
Hye o6BUHsAeMOro B V3pame mocie ero moxmiie-
HMA C TePPUTOPUN MHOCTPAHHOTO TOCYHApCTBA He

' The Attorney-General of the Government of Israel v. Eichmann.Para. Para. 23.
2 The Attorney-General of the Government of Israel v. Eichmann. Para. 30.
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COOTBETCTBYeT MEX[YHApOJHOMY IIpaBy M Hpef-
cTaB/sieT c000il paciIMpeHye OPUCAUKIVIOHHOM
KOMIIETEHIINI U3PaNIbCKOTO CYAeOHOro OpraHa, He
HO3BOJIAOIIee B MOZOOHBIX OOCTOATENBCTBAX OCY-
IeCTBUTD YTOIOBHYIO IOPUCAVIKIIVIO B JAHHOM JieTie.

[Tapupys yTBepKmeHMA 3amMThl A. JiXMaHa,
CTOpOHa 00BMHeHMs OoOpaTwia BHMMAaHNUe Ha TO,
4TO mpobreMa apecta u TpaHcdepa HMOACYAUMOTO
yxe 6bi1a npenmeroM obcyxaenus B Cosere bes-
onacHoctyt OOH, KOTOpPBIIT OTMETIII, YTO OH MOXKET
IpefCcTaTh MMEHHO Iepel HaHHbIM cypmoM. C fpy-
TOJf CTOPOHBI, HUKTO He 00paTIICcA A yTOTOBHOTO
npecnefoBaHusa A. JJiXxMaHa C 3ampocoM 00 3Kc-
TPajiMIMY ¥ B 3TOJ CBA3M He MMeeTcs KOH(IMKTa
MeXJy TOCYAapCTBOM VI3pawib ¥ MoObIM ApYIUM
rocygapctBoM [Minerbi 2011:10-11]. Beuto Taxoke
ob6pallleHO BHMMaHMe Ha TO, YTO OPUCAUKINA Cyfia
OCHOBBIBAETCS Ha MONIOXKeHMAX 3akoHa 1950 r., KO-
TOPBIil IPYMEHSAETCS B OTHOIIEHNY HOACYANMOTO 1
KacaeTcs ero JeiiCTBUI, IONYyYMBIIUX OTPa’keHue
B 00BuHMTENTBHOM 3akmodeHnu. OO5I3aHHOCTD Cy-
Iie6HOTO OpraHa 3aK/IIOYaeTCsA He B 4eM VIHOM, Kak
B OCYILECTBJICHUM CYZJOIIPOM3BOACTBA 1O (paKTaM
COBepIIeHNs YKa3aHHBIX feiicTBuit®. CrenyeT Tak-
)K€ OTMeTUTD, CTOPOHA OOBMHEHNA IPAMO yKasaia
Ha TO, YTO COITIACHO YCTOABILIENICA IpeLefeHTHOM
IpaKTHKe psAfa TOCYAApCTB, a TakxKe caMoro Jspa-
WIS, CYH, PACCMaTPUBAIOIINIA €TI0, He TO/KEeH BXO-
IUTD B aHa/IN3 0OCTOATENIBCTB apecTa NI 1 Iepe-
HOCUTD X B chepy ropucaukiyn. [TonobHoro popa
BOIIPOCBHI He B/IUAIT HAa IOPUCAMKIMIO CYAeOHOro
OpraHa, II03BOJIAIOIET0 OCYLIECTBIATh PACCMOTpe-
HMe Jiela B OTHOLIEHVM OOBMHAEMOTO, a KacaloTcsA
TOJIbKO BHELIIHVX CHOLIEHNII TocyapcTBa®.

Kax 3aasun OKpy>KHOI! CyHI, «COITIACHO YCTOSB-
1Ieicst HOpMe IIpaBa, JINILO, IpeicTaBlIee epes Cy-
JI0M, 33 HapyLIeHe 3aKOHOB TOCY/JapCTBA, HE MOXKET
BO3paXKaTb IPOTUB CYAeOHOTO pa3bypaTebCcTBa 1o
IpUYIHE He3aKOHHOCTY apecTa nbo Croco6oB ero
[IOCTaBKM B cepy IpUCAMKINY rocyaapcrsa. Cyabl
Anrmn, Coepyuensblx Illtaros u Vspannsa xHeop-
HOKPATHO IIOCTAHOBJIA/IN, YTO 0OCTOATENIBCTBA ape-
CTa ¥ CIOCO0, TOCPEACTBOM KOTOPOTro 0becIedeHo

IPUCYTCTBME JINI}A HA TePPUTOPUYU TOCYHAPCTBA, HE
VIMEIOT OTHOIIEHMA K CyfieOHOMY IIPOLiecCy 1 IIOC/Ie-
IOBAaTeIbHO OTKa3bIBA/INCh BXOJAMUTb B PACCMOTpe-
HJe YKa3aHHBIX 006cToATebCTB». OKPYXKHOM CyX
Vepycannma Takxe IpoBes 00CTOATEIbHBII aHAIN3
HpelefleHTOl IPAKTUKM Cy/ieOHBIX MHCTAHIUIL pas-
JINYHBIX TOCYAPCTB, COCMIA/ICA Ha TPYABI M3BECTHBIX
YYEeHBIX-MeXYHAPOIHNKOB, IOKTPMHA/IbHbIE NC-
TOYHVKM I 0OOCHOBAHNA HPABOMEPHOCTU OCY-
IIeCTBACHNA opucauKIyy. KBMHTICCeHIMA 3TOrO
aHaM3a CBOAMIACH K TOMY, 4TO CIIOCOO TOCTaBKM
00BMHSEMOTO0 He BIUseT Ha IOPUCAUKIINIO CYAeOHO
VHCTAHIINY, YTO TIO3BOJIAET il PACCMAaTPUBATD /IO
A. JiixMaHa 110 0OBMHEHMIO B TSDKKMX IPECTYILIe-
HUAX npotus EBpeiickoro Hapopa.

IIpuMeHNUTENbHO K YIOMAHYTON YacTH CyAeOHO-
TO pelleHNs U J/IA TOTO, YTOOBI IOHATH €ro JIOTUKY
HeoOXOAMMO CieNIaTh KPAaTKUil 9KCKYPC B TEOPUIO
Y IPAKTHKY 3aIafIHOI IOPUCIIPYACHINN, N300MTy-
IOLIell pas/IMYHbIMY NIPUMePaMI HaCUIbCTBEHHOTO
HOXUIIEHNSA OOBMHAEMBIX HAa TEPPUTOPUAX MHO-
CTPaHHBIX TOCYZ]APCTB A OOecredeHns UX Ipu-
CyTCTBMA B CyHeOHBIX MHCTaHIMAX. PacmmpeHne
HOZOOHOTO pOJa «IKCTEPPUTOPHANBHOI» OPUC-
IVIKLMM TIOATBEPXKIAETCA U B COOTBETCTBYIOLINX
IPAaBOBBIX JOKTPMHAX, BBHIPKEHHON B IPMHINIIE
male captus bene detentus,”® cormacHo KOTOpOMY Cyz
MOXKeT YCTAaHOBUTD IOPUCAVKIVIO HaJl 0OBMHAEMBIM
HEe3aBJCHMO OT 00CTOSTENIbCTB €ro apecTta®.

Hampumep, cyne6bnas npaxtuka CoenuHeH-
HbIx lllTaToB, Ha KoTOpylO0 cocnmancss OKpy>KHOI
cyn Vepycanuma, usobunayer mopo6HOro popa
HpyMepaMy, IpUYeM He3aBUCUMO OT CIocoba
JIOCTaBKM OOBMHAEMBIX, MX IIOXMILEHNe He pac-
cMaTpuBaeTcAd KaK HapylleHMe IpaBa 3a Haj-
JIeKAllyl0 TIPaBOBYI0 INPOLEAYPYy M HE JIMIIAeT
cyneOHBIe OpraHbl BO3MOXKHOCTU PacCMOTpPEHMA
mena B cooTBeTcTBUM C 3akoHamu CIHA. Ilpu
aToM npuHUMI male captus bene detentus Hauen
cBoe orpaxeHue B fokrpuHe Kepa — Opucbu
(Ker-Frisbie doctrine), Ha3BaHHON Tak 1o d¢a-
MWINAM JIBYX TOXMIIEHHBIX JIML, fle/la KOTOPbIX
Ker v. 1llinois (1886)”° u Frisbie v. Collins (1952)”

¢ The Attorney-General of the Government of Israel v. Eichmann. Para. 40.

% |bidem.
 |bid. Para. 41.
% Cm.: [Mohit 2006:123-126; Paulussen 2014:19-29].

€ Cm.: [Cadapos 2005:124; CadapoB 2006:393-394; Baker, Roben 1993:567-568; Paulussen 2011:29; Iraola 2011:694-697;
Vlasic, De Sousa 2015:135-137; Detter 2016:457; Ireland-Piper 2017:155-157].
70 US Supreme Court: Ker v. lllinois. December 6, 1886. URL: https://supreme.justia.com/cases/federal/us/119/436/ (accessed

10.07.2021).

71 US Supreme Court: Frisbie v. Collins. March 10, 1952. URL: https://supreme.justia.com/cases/federal/us/342/519/ (accessed

10.07.2021).
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BIOC/IEACTBUM CTaIM IPEAMETOM CyAeOHOro
pasbuparenbcTBa’’.

B nene Kepa mpoTyB HOCTOAHHO P OXMBAOLIETO
B [lepy /mmita 6ombIunm xiopu VnnmHoiica 65110 BbI-
IIBMHYTO OOBVHEHMe B BOPOBCTBE U pacTpare. B co-
OTBeTCTBUM C JorOBOPOM 006 SKCTPaMIMU MEXITY
CIIA nu ITepy ero fO/DKHBI OBUIY BBIAATh aMepPUKaH-
CKIUM BJIACTAM, HO, IIOCKOJIbKY yKa3aHHbIE COOBITIA
HPO-UCXOAWIN B IepUof BoitHbI Mexpy Ilepy u
Ywm, BOOPY>KeHHBIE CHJIBI KOTOPOII KOHTPOIMPO-
Ba/m JIuMy, BMECTO OCYILeCTB/ICHNA SKCTPAULIUN
Kep 6b1/1 HACMIbCTBEHHO MIOXMILEH U Ha OOPTY aMe-
pukaHckoro cygHa goctasneH B CIIA. Bmocnep-
CTBUU €r0 ocyauau B mrare Vinnmnaoric. BepxoBHbIi
CyJ OTKJIOHIJI apryMeHThbI Kepa 0 ToM, 4TO Ha OCHO-
Banuu JJorosopa ¢ CIIIA oH nonb3oBaics paBoM
yOexXMmIIa, ¥ OTIpefe/nI, YTO ero IMOXNIIeHNe He Ha-
PYLINMIIO ITOJIOXKEHME O HaJljIe)Kallleil IIPaBOBOIL IIPO-
uenype (due process of law), rapantupoBanHoe XIV
ITonpaskoit. Cypg cocnascs Ha TpeboBaHMe, COITIac-
HO KOTOPOMY JIML[O JO/DKHO OBITh 0OBMHEHO U IIOf-
BEPrHYTO CyfileOHOMY IIpec/elOBaHNMI0 B COOTBET-
cTBUU ¢ GOpPMAMM ¥ METOflaMM, YCTAHOBJIEHHBIMM
Ii1s1 IOf;06HOTO poyia CyzieOHBIX pa3bupaTebCTB .

B npyrom pnene (Frisbie) sakmoueHHBI, obpaia-
SCh € XOHATACTBOM O habeas corpus, OTMeYas, YTo
mocTaBiieH u3 VnnuHoiica B MUYUTaH TOIbKO MOCIe
TOT0, KaK ObUI IIOXVIEH U Ha HETO Hajielu Hapyd-
HJKI TIO/INLIEVICKIIe, KOTOpbIe ObIIM HAIpaB/IeHbl Ha
ero noucku. OH yKasbIBaJI, YTO €r0 OCYXKJjeHMe Ha-
PYyLIaeT IIOJIOXKEHNE O HaJl/Ie)Kalleil IPaBOBOM IIPO-
uenype, npepycmorpersont XIV Ilonmpaskoit, Tak
xe Kak u Federal Kidnapping Act, BcnencTBue 4ero
OHO JIO/DKHO OBITb IPU3HAHO He MMEIOLUM IOpU-
pudeckolt cunpl. OpHako Cyj OTKIOHMT €ro Xofa-
TalICTBO, COCIABLINCH Ha meno Ker v. Illinois. Takum
obpasoMm, nokrpuna Kepa — Ppucbu, BHe 3aBuCu-
MOCTU OT CHOCOOOB YCTAaHOBJICHVIA HOPUCHVIKIIVIN,
IOIyCKaeT CyfeOHOe pa3ObMpaTeNbCcTBO IO fely 1
OTPaHNYMBAET HAJUIEXKAIIYI0 IPaBOBYIO IIPOLENY-
Py /IMIIb TapaHTUAMYU 3aKOHHOTO M CIIPaBejIMBO-
ro Cyfe6HOro pasbuparenpcTBa. ITOT MOAXOH ObII
MIOATBEPXK/EH LIEJION cepuent [ell, paCCMOTPEHHbIX
cyne6ubimMu nuctanumsamu CIIA (B wactHocty, U.S
v. Verdugo-Urquidez, US v. Alvarez-Machain, U.S v.
Matta-Ballesteros u pp.). [loxuiieHre MHOCTpaHIIEB
3a py6exxoM, OCyLIeCTB/IeHe Pa3/INIHbIX IPUHYAU-

TeIbHbIX NEMCTBUI B OTHOIIEHNM KaK VX CAMMX, TaK
Y IPUHAMJIEXAIero MM UMYILEeCTBa, MHUIMMPOBA-
10 06cyXpeHne psifa mpobyeM, CBA3aHHBIX C KOH-
CTUTYLIIOHHOCTDIO MMOOOHBIX EMCTBUIT, a TaKXKe
C IIPaBOBOII 3aIINTOl, rapanTupyemoii IV Ilonpas-
KOI1.

B nmureparype B mopmapiAmolieM OOJbIIVHCTBE
CIy4aeB OTMeYaeTCs, YTO XOTsA MOXMILeHue 0OBIU-
HAEMBIX C TEPPUTOPUN MHOCTPAHHOTO TOCYapCTBa
3aBe[JlOMO HapyIlaeT €ro CyBepeHUTET, BMeCTe C
TeM, HE3aKOHHOCTb apecTa He IPEeNATCTBYeT Cymy
OCYIIECTBUTD IOPUCAVKINIO HaJl YKa3aHHBIM TULIOM
[Bassiouni 2014:275].

IInsa Toro, 4yToObI OHNPOBEPTHYTH JOBOABLI 3a-
IIUThl B CETMEHTE BJIMAHNUA HeJeraJbHOTO 3aXBara
u foctaBku A. OiixMaHa B V3panib Ha ycTaHOBIIe-
HIle YTO/IOBHOM ropucaukiyy, OKpyXHOI Cyx yc-
H0/Ib30Ba/l APTYMEHTALIMIO, COITIACHO KOTOPOIf, 110
€ro MHEHMIO, BOIIPOC He O/KEH pacCMaTpUBaThCA
B KOHTEKCTe HapylIeHMs HOPM MeX/yHapOJHOro
IpaBa, a €ro cjefyeT paclieHMBaTb B IIJIOCKOCTU
[IBYyCTOPOHHMX MEXTOCY/lapCTBEHHBIX OTHOLIEHMIL.
Io 3asBNIeHNIO CyIleOHOTO OpraHa, yperyImpoBaHie
Hpo6IeMbl JJO/DKHO OBITb JOCTUTHYTO VICK/IIOYN-
Te/IbHO Ha II00OHOM YPOBHe.

Cypn Taxke BBIpaswI OTHOIIEHME K IIpobreme
BO3MOXXHOTO MMMYHHUTETa OOBMHAEMOTO, VICXOHA
U3 cTaTyca OeXeHIa, IPefOCTaBIeHHOrO CO CTOPO-
HBI CyBEpPEeHHOT0 rocyapcrsa. OH Mpu3Haj JaHHbII
acIeKT yTBep>K[eHMil, HENOAXOAAIMMU II0 [IBYM
OCHOBAaHMAM: a) COIJIACHO YCTOSBIIENICA HOpMe
MEeX/YHapOJHOIO IIpaBa MMMYHUTET He 3allUIaeT
IIPaBOHAPYIINUTEIA 3a ICK/TIOUEHNEM C/TydaeB, Korzia
OH OBbII 9KCTPaMpPOBAH CO CTOPOHBI IOCYAApPCTBA
ybexxyIa 3apocyBIIeil ero BbIjady Ha OCHOBAHWUNI
OOBUHEHNA B COBEPILICHNM OIPE/Ie/IeHHOTO TIPECTy-
IUIEHMs, 4ero B cay4ae A. DitxmaHa He uMeeTcst. O6-
BUHsIEMBIIT He ObUI IlepefiaH ApreHTuHOI V3panio
¥ TIOCTIEIHWIL He CBSI3aH ¢ APreHTIMHOI KaKuM-1nubo
COIIAIeHNeM JIA TIpec/iefjoBaHNsA 0OBMHAEMOrO 3a
moboe MHOe KOHKPETHOE IPeCTYyIUIeHMe, HeXelu
TO, KOTOpOe AB/IAETCA IIPEAMETOM pa30MpaTeNb-
CTBa B IaHHOM Jiefie; b) mpaBo ybexuiiia u mpefo-
CTaBJ/IeH!Us UMMYHUTETA IPUHATJIEKAT TOCYRAPCTBY
ybexxuina, HO He IPaBOHAPYLINTENIO, KOTOPBI He
MOXKeT HacTauBaTb Ha TOM, YTO MHOCTPaHHOE CY-
BEpEHHOe TOCY[ApPCTBO TapaHTUPOBAIO €My 3a-

2 TloppobHee cm.: [Landis 1991:571-573; Schwabach, Patchett 1993:20-28; Carlisle 1993:1544-1546; Kovac 2002:633-635;

Bassiouni 2014:278-280].

73 O Hapnexallel NpaBoBoN NpoLenype cM. Harnpumep: [The Arc... 2013].
74The Attorney-General of the Government of Israel v. Eichmann. Para 52.
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IUTY TPOTUB CBOell Bomu. OOBMHAEMDIIT SBILAICA
PasbICKMBAeMbIM BOEHHBIM IIPECTYIIHMKOM, KOIZa
Halle/l NpUOEXNIle Ha TePPUTOPUYM ApPreHTUHBI
C IOMOIIbI0 MOAJENbHBIX JaHHBIX. TOMBKO IOCTIe
€ro 3axaaTa ) JOCTaBKMU B VI3panib OblIa yCTaHOB-
JIeHa ero JIMYHOCTb ¥ IIOCIe IePEeroBOPOB MEX[Y
IBYMS IIPaBUTEIbCTBAMM ApreHTUHA OTKa3anach
OT TpeOOBaHUA O €ro BO3BPALIEHWM, 3asABUB, YTO
VHIMIEHT MCYepraH. TeM caMbIM, IIPaBUTEIbCTBO
ApreHTUHBI OIpefie/IeHHO OTKAa3aloCh IIPefoCTaB-
NATh O0OBUMHsIEMOMY Kakywo-mi6o 3ammry. JInio
HPefCTANIO IIepef CYAOM TOTO TOCYapCTBa, KOTOpoe
OOBUHIJIO €r0 B COBEPUICHNM TSKKUX HPeCTyIlIe-
HIUI IPOTUB M3PAMIbCKUX 3aKOHOB. B 3TOI CBA3K
JMLO He 00/1ajjaeT MMMYHUTETOM OT yTOJOBHOTO
IpecIeOBaHNA 1 JODKHO HECTY OTBETCTBEHHOCTD
3a IPeCTyIUIeHNUS, yKa3aHHble B OOBMHUTEIbHOM
3aK/Io4YeHnm’ .

Ha Ham B3IJIAN, YMECTHBIM /I apryMeHTAIN
OxpyxHoro cyza VepycanuMa B JaHHOI YacTH CY-
IieOHOTO pelIeHNs MOITA OKa3aTbCsA M CCBUIKA Ha
KonBenunmio o craryce 6exeHues or 14 pmexabps
1951 r., kotopas 6buta parudunuposana Vizpannem
1 oxTs16ps1 1954 1.

YxasanHasa KoHBeHIMA oMy IMUPOKYIO 13-
BECTHOCTb, IPEXJe BCEro, Halu4leM CBOUX IPO-
TEKTUBHBIX 3/IEMEHTOB, KOTOPBIE IIPEOCTABIIANICH
miLaM, nuymyM yoexnma. OgHaKko He MeHee BaK-
HbIMM SIBJIUIUCH VI OTPAHMYUTEIbHbIC KIIAy3YIbl
JIAHHOTO MEX/[YHapOJHOTO JIOTOBOPa, Lie/lb KOTO-
PBIX CBOAWIACH K MCK/TIOUEHUIO 3/I0yNOTpebneHns
IpaBaMy U IPeMMyI[eCTBAMM, BBITEKAIOUMMU 13
craryca 6exxenna [Bond 2013:17]7.

Kaxk usBectHo, cornacHo cr. 1F (a) npegycmarpu-
BAJIOCh, YTO MOJIOXKEeHN HacToseil KoHBeHIuM He
PacIpoCTpaHAKTCA Ha BCEX TeX JIMII, B OTHOLICHUM
KOTOPBIX MMEIOTCS Cepbe3Hble OCHOBAHMA IIPEMIO-
JIaraTh, YTO OHM COBEPIIVIN IPECTyIUIeH)e IPOTYB
MMpa, BOEHHOE NPeCTYIUIeHNe VIV IPecTyIIeHe
IPOTUB YETIOBEYHOCTH B OIPEe/ieHUN, AaHHOM
3TVM JeSHUAM B MEX/[YHApOJHBIX aKTaX, COCTaB-
JIEHHBIX B IE/IAX NPUHATHA Mep B OTHOLIGHUM IIO-
NOOHBIX mpecTymleHwit. IIpuHATas Bcero dyepes
LIECTD JIET II0C/IE OKOHYaHNUA BTopoit MupoBoii Bo-
itHpl KonBeHnusa 1951 I. He MoITIa He Y4YUTBHIBAaTh
TsDOKETI0e Hac/lefyie IPOILIEIINX COObITHI, UCKIIIO-
4B IpefoCTaByIeHne Mooy GOpPMBI 3aIUTHI, BBI-
TeKAIoLIell U3 JaHHOTO MeXIYHAapOIHO-IIPaBOBOTO

75 Cm. noppo6Hee: [The 1951 Convention...2011].

aKTa JIMLaM, IPUYACTHBIM K COBEPIICHNIO TSKKUX
MeXX/JYHapOJHBIX IIPeCTYIICHUIL.

Kaxk oTmeuaeTcs B muTepatype, mocie becrpele-
IEHTHBIX 3/I0flesAHMIT BTOpOIl MUPOBOII BOJHBI, NX
MOpajibHasi HEIpHeM/IeMOCTb MOITIa ObI 0C/IabuTh
NyOMMYHYI0 TOAJIEPXKKY IIPaBOBOrO pexuma Oe-
JKEHIIeB B TeX MeCTaXx, I7ie TIOf0OHbIe LA CTPEeMU-
JIUCH TIONYYNUTD HOAJEPXKKY. B o101t cBA3M momoxe-
HYAM cT. 1F ObUT IpyaH MMIIepaTUBHBI XapaKTep
JUIS TOTO, YTOOBI CHEaTh HEBO3MOXKHBIM OCYILeCT-
BJICHME JUCKpeLU) IO IPefOCTaBIeHUIO CTaTyca
OexxeHIa 6e3 OLEHKV MOBeJeHNs /LA, MIIYIEro
ybexmine, B COOTBETCTBUM CO CTaHAAPTAMM YKa-
3aHHOI CTaThM.

B oTnmume OT «HEMONMUTHYECKUX» IIPECTYILIe-
HMIA, pefycMoTpenHbix cT. 1F (b), mesnus, npep-
ycMoTpeHHble B T. 1F (a) — mpecTymienns npotus
MUpa, BOEHHBIE INIPECTYIUIGHWA U IpPecTyIIeHNA
IPOTUB YeIOBEYHOCTH, ABIAITCA MEXKLYHApPOJ-
HBIMU B cuTy cBoelt npupopbl. Kak 1 KonBenuns o
craryce OeXXeHIIeB, 9TV HpecTyIIeHns 6sutn cdop-
MY/IMpOBaHbl 1oce Bropoit MupoBoii BOHbBL. XOTs
VIMMUTPALIOHHbIE IIPOLIECChI ABIAITCA 1O CBOEMY
XapaKTepy IpakAaHCKO-IIPABOBBIMY, a He yTO/IOB-
HbIMY, CT. 1F (a) He MOXXeT OBITH MPaBUIBHO IO-
HATa 0e3 IPM3HAHNA ee CBA3YM C MeXTYHapOJHBIM
yronoBHbIM npaBoM [Egelman 2018:465]. ITpu atom
ct. 1F (a) xacaeTcs «MeX[yHapOZHBIX INPeCTyII-
HJKOB», KOTOpbIe BCIIEACTBYE X «BK/Iafja» B «ce-
pbe3Hble, IOCTOSHHbIE ¥ CYCTEMHble HapyIIeHNsA
OCHOBHBIX IIPaB 4Y€JI0BEKa» He MOTYT «IIPABOMEPHO
IpeTeH/I0BaTh Ha Noy4eHne yoexxua» [Billingsley
2015:101].

CrenyeT Taxxe VIMeTb BBUJY, YTO ellle 1O IPH-
HATHA KOHBEHLMM B 4MCIie TIepBBIX IOPUANYECKUX
VHCTPYMEHTOB, COEpXKAIMX IOJNOXKeHusA o6 uc-
K/IIOYEHM! M3 MeXaHNW3Ma 3allMTbl OeXKeHIleB Ha-
xopuch KOHCTUTYIMA MEXyHapOJHOI OpraHu-
3anuu 6exeHneB 1946 r. u Bceobmjas mexmapanms
npas yenoBeka 1948 r. [Simenti¢ 2019:112].

B 4vactHOCTH, cormacHO Ilpunoxenuto I (dacTp
BTOpas) B 4MC/IE JINL], He MOMIEXKAIINX KOMIIeTeH-
v OpraHusanyy OGeXeHLeB, HaXOAWINCh BOEH-
Hble IPeCTYIHUKM, KBUCIVHIY 1 nipegaTer (. 1)7.
Yro xacaetcs Bceobuielt sexnapaiyim, To COIIaCHO
cT. 14 (2) npaBo uckath yOexuiia oT mpeciefoBa-
HMA B IPYTMX CTPaHaX U IOJb30BaThCA 3TUM ybe-
KIIIIEeM He MOXeT OBITb MCIIOJIb30BAaHO B CIydae

6 Constitution of the International Refugee Organization of 10 December 1946. URL: https://treaties.un.org/pages/
ViewDetails.aspx?src=IND&mtdsg_no=V-1&chapter=5&clang=_en (accessed 10.07.2021).
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IpecefloBaHNus, B IeliCTBUTEIbHOCTI OCHOBAHHOTO
Ha COBEpLIEHNV HeMOMUTUYECKOTO MpecTYIUIeHNs,
WIN JleTHNUSA, TMPOTMBOpPEYAllero LefiAM M IIpUH-
munam  Opranmsanyy  O6benuHenHsix Hanmit”.
VKkasaHHbIe HaMU MOMEHTDI, inter alia, ABIANNCDH
pe/leBaHTHBIMM [JIsI TIPOLIECCOB, HOOOHBIX TOMY,
KoTopble paccMatpuBan OkpyxHoit cyz Vepycanu-
Ma B OTHOIIEHM) BOEHHOTO IpecTymHMKa A. Jiix-
MaHa.

Kax 6p1710 3as1B71eH0 npencenarenem Cosera bes-
onacHocty OOH B oTHOIIEHUN COOBITUI, MMEBILINX
MeCTO Ha Tepputopun PyaHfpl, «Te, KTO HeceT OT-
BETCTBEHHOCTDb 3a Cepbe3Hble HapYIIeHMs MEeX[y-
HapOJHOT0 I'YMaHUTAPHOTO ITpaBa 1 aKThbl TeHOLMAA
IO/DKHBI TIpeJICTaTh Nepef IPaBOCYAYeM. .., OHM He
0071a/jal0T UMMYHUTETOM B CTpaHe, IJje CKPbIBAIOTCS
u nono>xenust KoHBeHIMM o craryce GeXeHIleB He
HPVMEHSIOTCS K TOFOOHBIM /IULIaM»’®,

5. 3akmroueHue

OxpyxHoit cyn Vepycanuma, IpoBefis B Tede-
HIe BOCbMU MecsAleB 121 ceccuro, BbIHEC IPUTOBOP
B oTHoureHumyu Apnonbda Oiixmana. XoTs Hakasa-
Hl€ B BUJIe CMEPTHOII Ka3HM 110 COOTBETCTBYIOIIMM
cTrarbaM 3akoHa «O HaLMCTax M HAIMCTCKUX KOJI-
maboparoHNcTax (MX HaKasaHUM)» HOCUIO anlb-
TEePHATVBHBIII XapakTep, OecuenoBedHass IpUpopa
COBEPUIEHHBIX MPECTYIJIEHNH, VCKIIOYAOIINX Ka-
KOe-mmb0 CHUCXOKZeHUe 1 abCOMIOTHOE OTCYT-
CTBME CMATYAOUIMX OOCTOATENbCTB, OOYCIOBWIN
HasHayeHNe BbICIIENl Mephl YTOJIOBHO-IIPaBOBOIO
pearupoBaHus.

BepxoBHbliT cyn VIspanis, felicTBYOIMIA B Ka-
YeCcTBe alle/UISLMIOHHON MHCTaHIMY, 29 Masa 1962 r.,
II0 TeM YK€ OCHOBAHMAM, KOTOPBIMY ObII 000CHOBaH
IIPUTOBOP, OCTABUJI €T0 B CUJIE, IIOJYEPKHYB, YTO 3a-
KOHOJIaTe/Ib «He MOT IpefcTaBuUTb cebe OomblIero
HpeCcTYIHNUKa, HeXenu Afonbd DiIXMaH U eCy Mbl
He XOTUM OOBABUTD HEIEeICTBUTENIbHOI BOIO 3aKO0-
HOfIaTeNd, TO JO/DKHBI HAIOXKUTh Ha DifXMaHa MaK-
CMMajIbHOE HaKa3aHMe, IpefycMoTpeHHoe B Paspie-
e 1, a MMEHHO — CMEPTHYIO KasHb». Ha cregyrommit
IeHb IIOC/le BbIHECEHUA INpuUronopa, A. OixXMaH
obparwics K IIpesupenty Vspawns VMuxaky ben-
LIBM ¢ npoiieHneM o MOMUIOBaHUY, OJHAKO, [71aBa

rocyfapcrsa 31 Mas NpMHAN peleHne 06 ocTaBe-
HIU B CUJIe TIPUTOBOPA’’, KOTOPBIIT OBUT IIPUBEJEH B
ucronHenye 1 uwoHsA B TIopbMe Pamre [Straschnov
2013:528].

Takum 06pasom, 3aBepIIMICA IPOLECC MO AeTy
HAIMCTCKOTO (DYHKIMIOHEpPa, HEeCYLIero Hemocpes-
CTBEHHYI0 OTBETCTBEHHOCTb 3a OecyesloBeYHble
TIeVICTBUA, CBA3AHHBIE C OTPUIIAHMEM IIpaBa Ha Cy-
IIeCTBOBAHME L[eIOTO HAPOJa, IIeCTh MIIUIMOHOB
HpeCTaBUTeNeil KOTOPOTO MajIN XKePTBOI palmcT-
CKOTO PeXVMa.

Cyn Hag A. OJliXMaHOM, IIOYTM IIOBCEMECT-
HO IPM3HAHHBI YHUBEPCAJIBHO HEOOXONMMBIM
[Koskenniemi 2002:3], 03HaMeHOBaJI cOO0I1 HE TOJb-
KO OCYIL|eCTBJIeHNe IIPAaBOCYANA HaJl TeHOLMapyieM,
BJIOKMBILVIM CBOIO SHEPTHIO U TAJTAHTBI B OCYILECT-
BJICHIE «OKOHYATE/IbHOTO PelIeHNs eBPeIiCKOro BO-
IpOCa», HO U NPEFOCTAaBII BBDKVBIIVM M WIEHAM
ceMeri )kepTB XO0/MOKOCTA IIMPOKYIO apeHy MIPOBO-
ro Macmraba i Toro, YToObI OHM MOIVIV TIOBENATh
BCEMY MUPY CBOM JIMYHbIE MCTOPYM O IIpec/iefioBa-
HIAX B II€PHOJ, HALMCTCKOTO PEKMMa, He MMEeBIINX
npenesenTa [Bryant 2012:339]. Kak 6b110 0TMe4eHO
Omu Posenbaymom, «eno Anonbda JitxmaHa sBU-
JIOCh YPE3BbIYAIIHO MO3UTUBHONM BEXOM B MCTOPUK
obecriedeHns coOIOeHNs IPaB YeTOBeKa 1 YCUIINI
IO NIPYBJICYEHNIO K YTOTIOBHOI OTBETCTBEHHOCTH OT
VIMeHM >KepTB reHouyza. OHO BO3POAMIO MUPOBOIL
VHTepeC K MPeCTYI/IEHNAM HAIMCTCKOTO PEXXVMa 1
€0 €BPOIIENICKMX COIO3HMKOB - MHTEPEC, KOTOPbIN
yoKe pe3KO CHU3MIICA 32 HECKOJIBKO JIET, TPOIIe/IINX
C MOMEHTa 3aBeplueHNs Benukoro HiopHbeprckoro
9KCIepMMEHTa B cepefinHe-KoHLe 1940-x romos»
[Rosenbaum 2012:387].

OTOT IpollecC TaKXKe ABWICA yOeaUTeTbHBIM
CBUJIETENbCTBOM TOTO, YTO HEMMUHYEMOe BO3Me3[ye
JIOCTUTHET T000T0 IPeCTYIHNKA, BUHOBHOTO B Jies-
HIAX, TOCATAIONINX Ha QyHIaMeHTa/lIbHOE OHATE
4elloBeyHOCTH. Jlaxke 1o mpoiecTBum 6ojee deM
IIECTUIECATU JIeT, TepuIeTuy CynebHoro pasom-
parenbcTBa Mo fieny A. DiiXMaHa He TepsIoT CBoOell
aKTyaJIbHOCTH, ABJIAACH OJHMM 113 Hanbosee 3HA4M-
MBIX STM30J[0B MOC/IEBOCHHOI ICTOPUM YTOIOBHBIX
IPOLIECCOB HAJi BOGHHBIMM IIPECTYIHUKAMMU, BO-
OpaBIIMM B cebsi CTIOKHeNIIIe IPOOIeMbl MeX/Y-
HapOJIHOII IUIIIOMATUN U MEK[YHAPOJHOTO IIpaBa.

77 Bceoblas geknapauuvs npae yenoseka oT 10 gekabps 1948 r. Ooctyn: https://www.un.org/ru/documents/decl_conv/

declarations/declhr.shtml (gaTa ob6patieHus: 10.07.2021).

8 UN: Statement by the President of the Security of Council. October 14, 1994. URL: https://undocs.org/S/PRST/1994/59

(accessed 10.07.2021).
72 Cm.: [Pearlman 1963:627; Friedman 1994:602].
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B3AMMOCBA3b MEXAYHAPOOHOIO U
HALMWUOHAJIbHOIO YrojloBHOIo rPABA
B COEPE OBECIMNEYEHNA BE3OMNACHOCTHU
DHEPFETUYMECKOW AEATE/IbHOCTU

BBEJJEHME. AxmyanvHocmv memvl UCCIe008aHUS
onpedensemcst 0co0oti COUUANLHO-IKOHOMUUECKOTE U
MEWOYHAPOOHOT 3HAUUMOCIIDIO IHEPeeMUKU, 1ex-
HUYECKOUl CTIONCHOCbIO dHepeemuteckux 00veKnos
U 00HOBPEMEHHO UX NOBbIUEHHOTI YA36UMOCHIbIO, 1O-
MEeHYUATILHOTE 0NACHOCMbIO 071 OKPYHcatouieli cpeovl,
a makie nOmMpedHOCMbI0 0becnevum npu NOMoU4U
MEHOYHAPOOHO020 U HAUUOHATILHOZ0 Y207I06H020 Npa-
6a 6e30NACHOCMb IHepeernuUeckoll 0esmenbHOCHU 6
ee pasHoobpasHvix nposeneHusx. Hecmomps Ha mo,
Umo 6 Hayke Mexo0yHapoOH020 Npasa 63aUMOCes3U
MEHOYHAPOOHO20 U HAUUOHATILHOZ0 Y207I06H020 Npa-
6a yOenaemcs 3HauumenvHoe SHUMAHUE, CHEUUATb-
Hble KOMNJIEKCHble UCCTIE008AHUS IMOTE 63AUMOCEA3U
8 chepe obecheueHuss 6e30NACHOCMU dHepeeru1ecKoi
dessmernvHocmu omcymcmsyiom. B ceoto ouepedv xa-
me20pust «6e30NACHOCb IHepeemuH4eckoll Oesmens-
HOCIU» 8 OMJIUMUe O 6HeldHe CXOHell U OPeaHUMHO
C6A3aHHOIL ¢ Hell (HO He MOosOecmeeHHOL) Kamezopuu
«aHepeemuteckas 6e30NACHOCb» NOKA He NOMYUUsaA
KOMNJIeKCHO20 (6 M. Y. 6 PAMKAX NPA6060Ll HAYKIUL) UC-
C71e006aHUSA, He T1e2ANU306aHA 6 Npase.

Lenv pabomvr — npeomemHo 0003HAUUMD BOZMOKH(-
HOCb U HEoOX00UMOCMY HOPUOU3AUUU KArmezopuu
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«6e30nacHoCMy  IHepzemuHeckoll OesmenvHoCmu» U
NOMEHUUAT  COBEPUIEHCTNBOBAHUS  HALUOHATIDHOZ0
1npasa (6 HacmMHOCMU, HAUUOHATILHOZ0 Y207106HO20 3A-
KOHOOAmenvbcmea) no 00CMOAMeNbCmeam YHactmus
Poccuu 6 memOyHAPOOHbIX 002080paAX, 6bLINOTHEHUS
MeNOYHAPOOHO-NPABOBLIX 0OA3AMENLCINE U NOBblLe-
HUSL 3PPeKMUBHOCINU NPABOBOZ0 PeyIUPOSaAHUS, 3a-
WUMbL HAUUOHATIDHIX UHIMEPECO8 6 IHepeemuHecKoil
cipepe.

MATEPUAJIbI I METOMBDL. IIpu nanucanuu pa-
60mblL NPOAHATUSUPOBAHDL OMHOCAULUECS K 1eme HA-
YuHble Mpyobl, MeIOYHAPOOHble 002080pbl U OOKYMEH-
Mol MeHOYHAPOOHO20 NPABA, AKMbL HAUUOHATILHOZO
3aK0HO0AmenbCmea 2ocyoapcms. B uccnedosanuu uc-
NoMb306aHbL 00UseHAY HbIE U CHeYUATbHbIE MenOoObl
NO3HAHUA, 8 M. 4. CPABHUMENILHO-NPABO6OLL U (op-
MATLHO-I0PUOUHECK UL

PE3YJ/IBTYTATBI MCCIIEJOBAHMA. B cospe-
MEHHDIX YCTIOBUAX CYWECBYern nompedHocmy 10pu-
Jusauuu Kamezopuu «0e30nACHOCMb SHep2emuUeckoil
dessmenvHOCMU», KOMOPOL, 8 OMUULe OM Kamezopuu
«OHepeemuuecKkas 6e3onacHoCmv», NoKa He YOeTemcs
0071HcHO20 BHUMAHUS, 8 M. Y. 6 NPABOBHIX UCCTE006a-
Husix. besonacHocmv aHepeermuueckoti desmenvHOCU
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MOJMCHO PACCMAMPUBAMDb C PA3HBIX CIOPOH, a ee Npa-
6060€ obecnedeHue BKI04AEN WUPOKULL CneKmp mep
U pezynAmopos, UMEULUX MeHOYHAPOOHO-NPABOBYIO
U HAUUOHATILHO-Npasosyto npupody. Ha npaxmuxe
63AUMOCE53b MeHOYHAPOOHO-NPABOBLIX U HAUUOHATTL-
HO-NPABOBBIX Pe2yTAMOPO6, UX COYeMaHuUe U COCAs 6
npouecce obecneueHuss 0e30NACHOCHU SHep2emuUeckoil
dessmenvHoCu (NPUMEHUMENLHO K 0MOebHbIM SHep-
eemuyeckum 00vekmam, 6 HaCcmHOCMU, NAA6Yy4UM
AMOMHbIM  NIEKMPOCMAHUUAM) MO2YM NPUHUMAID
8ecoMa CTI0MCHbIE POPMBL.

IIpomusodeiicmeue axmam He3AKOHHO020 6Meula-
MenbCmMea, NOCT2AIULUM HA UHIMEPechl 6e30nacHoCu
SHepeemuUeckoli  0esmenvHOCU, OCYU4eCNBAeNCs
60 B3AUMOCBS3U MeHOYHAPOOHO20 Ye07I06HO20 NPAsa
U HAUUOHATILHO20 y207106H020 npasa. Obo3Ha4eHA a6-
MOPCKAS NO3UUUS 1O BONPOCY O CUCHEMHOU NPUHAOD-
TIEHHOCTU MEHOYHAPOOHO20 Y207I06H020 NPABA U €20
COOMHOUEHUU C HAUUOHATIHBIM Y20TI08HbIM NPABOM.
IloxazaHo, 4mo 6 MHO2OHUCTIEHHBIX MeHOYHAPOOHDIX
002080paX U UHBIX MENOYHAPOOHBIX OOKYMEHMAX 1O
B0MPOCAM 0XPaHDbL OKPYHAIOUleli cpedbl 6 c6s3U ¢ 6ede-
HUeM dHep2emu4eckoli 0esmenbHOCMU 30 PeOKUM UC-
KTI0MeHUeM OMCYmCmeyem Kakoe-1ubo ynomuHaHue
00 Y207106HO-NPABOBLIX MePAX NPOMUBOOELCEUS CO-
0MeemcmeyusUM dK0NI0ZUHECKUM NPABOHAPYUIEHU-
SIM; COOMNBEMCIMBEHHO, 0AHHDITL 60NPOC PEUIAEMCS HA
YPpO6He HAUUOHATILHOZ0 Y207I06H020 NPABA 20CYOAPCIS.
CneyuanvHoimu u Haubonee paspadomanHbIMU ¢ MoY-
KU 3peHust obecneueHuss aHMuKPUMUHAIbHOL be3onac-
HOCMU IHepeemuUecKoti 0esmenvHOCMU MeX0yHAPoo-
HO-NPasoeviMU 00KyMeHmamu Aessatomcs IIpomoxonv
0 Oopvbe ¢ He3aKOHHbIMU AKMAMU, HANPAGTIEHHbIMU
npomus 0e30NAcHOCMU CIMAUUOHAPHBIX NAAMEPOPM
(1988 2. u 2005 e.). IIpeomemto 0603Ha4eHA Heobxo-
OUMOCMb  UMNTIEMEHMAUUU  MeHOYHAPOOHO-NPABO-
BbIX NOJIONEHULl 6 HAUUOHATILHOE Y207I06HOe 3aKOHO-
damenvcmeo. Boisenen 3akonodamenvHolii npoben u
0003HAYeH NOMEHUUAT COB8EPUIEHCINBOBAHUS HOPM
HAUUOHATIVHO20  3AKOHOOAMENbCMBA 00  Y207106HO-
1pasosoil 0xpare MAUCMPAnLHuIX Mpy6onpoeooos ¢
yuemom nonoxenuti Konsenyuu OOH no mopckomy
npasy 1982 e.

OBCYJKIEHME 1 BBIBOJDI. Kamezopus «be3-
0NACHOCb dHEP2eMUHECcKOTi 0eTMeNbHOCHU» N0 C60e-
My COOEPHAHUIO He MOHOeCHBEHHA KAMe20PUL «IHep-
2emuueckast 6e30nAcHOCIbY, NPU IMOM BKIOUAEN 8
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cebst 6HympenHol0 (c mouku 3peHus 6e30nacHocmu
00vexmos sxepeemuku, TOK, modeil, 8067eueHHbIX
6 Npouecc Ux IKCNAYAMauul) u eHewHow (¢ mouku
3PeHUS PUCKOS U Y2PO3 CO CHIOPOHBL CaMOLL IHepeermu-
uecKoil OestmenvHOCMu 0715 OKPYHarouseti cpedvl) cmo-
POHbL, a makie pA0 «cpe3os» (AHMUKPUMUHATIbHAS
3AUSUUEHHOCTY, NPOMbIUTIEHHAS U UHPOPMAUUOHHAS
be3onacHocmy, aKonoeu4eckas 6e3onacHocmy) ¢ yte-
MOM XapaKmepa coomeemcmeyouiux y2pos.
HayuoHnanvHoe y207106H0e 3aK0HO0aMenbCmeo 6 ce-
pe obecneuerust 6e30nacHOCU dHepeemueckoti oes-
menbHOCMU 0071a0aern 3HA4UMeTbHbIM NOMEHUUATIOM
COBEPUICHCINBOBAHUS, C ONOPOLL HA UHCIPYMEHIN HA-
UUOHATILHO-NPABOBOLL UMNTIEMEHMAUUU FOPUOUHECKU
00513amenvHbIX OIS 20CY0APCIMBA NONIONEHUT MeH0y-
HAPOOHbIX 002080p08. Ilo pakmy ywacmus Poccuu 6
IIpomoxone o 60pvbe ¢ He3AKOHHLIMU AKMAMY, HA-
NpasnieHHbIMU NPOMUE 6e30NACHOCTU CHAUUOHAPHDBIX
naamg@opm, pacnonoxeHHvlx Ha KOHMUHEHMATbHOM
wenvgpe (1988 2.), HEOOXOOUMO UMNTIEMEHMUPOBAINDL
NOONEHUST 0AHHO20 MENOYHAPOOHO-NPABOBO20 aKMA
6 YK PD, mem camvim BbINONHUMb MeHOYHAPOOHO-
1pasosoe 003amenvcmeo 20cy0apcmea U NoeviCUMb
apexmusHOCMb Y20NI08HO-NPABOBOTE 0XPaAHDL OAHHBIX
o6vexmos TOK. Taxswe cnedyem mnpusecmu HOpmvL
00 y207108HO-NPABOBOIL 0xpare NO0B0OHbIX Kaberneil U
mpy6onposodos 6 oeticmsyrouiem YK PP 6 coomeem-
cmaue ¢ NoToHeHUeM MeXOyHApoOH020 002080pa PP —
Konsenyuu OOH no mopckomy npasy 1982 e. (cm.113
«Paspvie unu nospexcoerue no0600H020 Kabens unu
mpy60npoeooa»).

KITIOYEBDBIE CJIOBA: 6e3onactocmy sxepeemute-
cKoil OestmenbHOCMU, Npasosoe obecneveriie, MeH0y-
HAPOOHOe NPAso, HAUUOHATILHOE NPABO, MeHOYHAPOO-
Hblil 002060p, UMNTIEMEHMAUUS
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INTERCONNECTIONS BETWEEN
INTERNATIONAL AND NATIONAL
CRIMINAL LAW RELEVANT TO ENERGY

SECURITY

INTRODUCTION. The relevance of the research topic
is determined, firstly, by the special socio-economic and
international importance of energy, the technical com-
plexity of energy facilities and at the same time, their in-
creased vulnerability, potential threat to the environment,
and secondly, by the needs to ensure the safety of energy
activities in its various forms with the help of interna-
tional and national law. Despite the fact that in the sci-
ence of international law considerable attention is paid to
the problem of the relationship between international
and national law, there are no special comprehensive
studies on the problem of the relationship between inter-
national and national law in the field of ensuring the
safety of energy activities. In turn, the category ‘energy
security”, in contrast to the outwardly similar and organ-
ically related (but not identical) category ‘energy securi-
ty”, has not yet received a comprehensive (including
within the framework of legal science) research, is not le-
galized in law.

The purpose of the work is to substantively identify the
possibility and necessity of legalizing the category of "en-
ergy security” and the potential for improving national
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law (in particular, national criminal legislation) on the
circumstances of Russia’s participation in international
treaties, fulfilling international legal obligations and in-
creasing the efficiency of legal regulation, protecting na-
tional interests in the energy sector.

MATERIALS AND METHODS. Within this research
international treaties and documents of the international
law and national legislation of States are analyzed. As a
research method, the general scientific and special meth-
ods of enquiry is used, including the comparative legal
and the formal legal methods.

RESEARCH RESULTS. In modern conditions, there is
a need to legalize the category of “safety of energy activi-
ties”, which, in contrast to the ‘energy safety” category,
has not yet received due attention, including in legal re-
search. The safety of energy activities has various sec-
tions, and its legal support includes a wide range of meas-
ures and regulators of an international legal and national
legal nature. In practice, the relationship between inter-
national legal and national legal regulators, their combi-
nation and composition in the process of ensuring the
safety of energy activities (as applied to individual energy

MocKoBcKMiA XKypHan MeXxayHapoaHoro npasa « 4 « 2021
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facilities, in particular, floating nuclear power plants) can
take complex, combined forms. Counteraction to acts of
unlawful interference that infringe on the interests of the
safety of energy activities is carried out in the intercon-
nection of international criminal law and national crim-
inal law. The author's position on the question of the sys-
temic affiliation of international criminal law and its
relationship with national criminal law is indicated. It is
shown that in numerous international treaties and other
international documents on environmental protection in
connection with the conduct of energy activities, with
rare exceptions, there is no mention of criminal-legal
measures to counter relevant environmental offenses; ac-
cordingly, this issue is resolved at the level of the national
criminal law of states. The special and most developed
international legal documents on the issues of ensuring
the anti-criminal security of energy activities are the Pro-
tocols for the suppression of unlawful acts against the se-
curity of fixed platforms (1988 and 2005, respectively).
The need for the implementation of international legal
provisions into national criminal legislation is substan-
tively indicated. A legislative gap was identified and the
potential for improving the norms of national legislation
on the criminal law protection of trunk pipelines was
identified, taking into account the provisions of the 1982
UN Convention on the Law of the Sea.

DISCUSSION AND CONCLUSIONS. The main con-
clusions of the study are as follows. Firstly, the category
"safety of energy activities” in its content is not identical
to the category of ‘energy safety”, while it includes inter-
nal (from the point of view of the safety of energy facili-
ties, fuel and energy complex, people involved in the pro-
cess of their operation) and external (from the point of
view of in terms of risks and threats for the environment
from the energy activity itself), as well as a number of
Sections” (anti-criminal security, industrial and infor-

1. BBenenmne

COBpEMEHHBIX YCTIOBMAX Hazpena MoTpeod-
B HOCTb I0pUAM3ALVN KaTeropun «besomac-

HOCTb 9HEPreTUYeCKON [eATeTbHOCTI».
Crnepyer 06paTuTh BHUMaHUe Ha TO, YTO B BaXKHETI-
IMINX IPOTPAaMMHBIX IIOJNUTUKO-IIPABOBBIX HOKY-
MEeHTaxX IpeMeTHO 00O3Ha4YeHa KaTeropus «IHep-
reTmyeckas 0e30macHOCTb». Tak, COIIACHO HOBOI
JlokTpyHe sHepreTndeckoy 6OesomacHocTy (yT-
BepkjeHa YkasoM [Ipesupenta PO Ne 216 ot 13 mas
2019 r.) o sHepreTM4ecKoy 6e30IaCHOCTBIO MO-
HYIMAETCsI COCTOSIHIE 3aIUIeHHOCTY S5KOHOMUKY 1
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mation security, environmental safety), taking into ac-
count the nature of the relevant threats.

Secondly, the national criminal legislation in the field of
ensuring the safety of energy activities has significant po-
tential for improvement, based on the instrument of na-
tional legal implementation of legally binding provisions
of international treaties for the state. On the fact of Rus-
sia’s participation in the Protocol for the suppression of
unlawful acts against the safety of fixed platforms located
on the continental shelf, 1988, it is necessary to imple-
ment the provisions of this international legal act in the
Criminal Code of the Russian Federation, thereby fulfill-
ing the international legal obligation of the state and in-
creasing efficiency criminal law protection of these ob-
jects of the fuel and energy complex. It is also necessary to
bring the norms on the criminal law protection of under-
water cables and pipelines in the current Criminal
Code of the Russian Federation in accordance with the
provisions of the international treaty of the Russian Fed-
eration — the UN Convention on the Law of the Sea of
1982 (Article 113 “Breakage or damage of a submarine
cable or pipeline”).

KEYWORDS. energy safety, legal support, international
law, national law, international treaty, implementation
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HaceJIeHNsA OT yIPO3 HALMOHA/IbHOI 6e301acHOCTI
B cdepe sHepreTHKy, Opu KOTOpOM obecreunBa-
€TCs BBINONHEHNE IpPefyCMOTPEHHbIX 3aKOHOJA-
TenbcTBOM PO TpebGoBaHMIT K TOIUTUBO- 1 9HEPTOC-
HabOXXeHWNI0 TIOTpebuTeNnell, a TakKKe 3KCIOPTHBIX
KOHTPAKTOB U MEXIYHapOSHBIX 00s13aTenbcTB PO.
Takoe mMOHMMaHME YHEPTETUIECKOI GE30MaCHOCTH
JOCTaTOYHO IIMPOKO MPEACTABCHO U B CHElMATb-
Holt yuteparype [Kosmos 2019:47-51; PomaHoBa
2017:6-14]. CoBpeMeHHbIE UCCIENOBATENN BIIOTHE
0060CHOBAHHO YKa3bIBaIOT, YTO 9HepreTiyeckas Oes-
OIIACHOCTb MOXKET MIMeTb BHYTPEHHME ¥ MeKIyHa-
POJHbBIE ACHEKThI, IPY 3TOM Ji/Is1 PasHBIX CTPaH 9TO

111



MEXOYHAPOOHOE YIOJIOBHOE MPABO

C.A. NobaHos, O.C. PocTyHoBa

HOHATUE MOXKET pa3nuyarbcA'. B vactHoCTH, B CBA-
3u ¢ oco6sm 3HayeHreM mist EC n CIIA ¢dakropa
HETIPEPBIBHOCTY 3HEPrOCHAOXEHNA U3 BHEIIHUX
ucrounnkoB [Cenusepcto 2007:63-65] B amepu-
KaHCKVX M OCOOEHHO eBPOIENICKMX MCCIeOBaHN-
AX IPYM PacCMOTPEHMN IPOOIeMbl SHEPreTHYecKol
OesomacHocTy (B moHMMaHum security of energy
supply) aKkieHT TPaAMIMIOHHO CMEIAeTCsl B CTOPO-
HY OILIEHKV BHELIHVX yIPO3, CIIOCOOHBIX NPUBECTI
K IIepe6osaM B IIOCTaBKaX 9HEPrOPeCypCcoB U 3HAUN-
TETbHOMY IOBBIIIEHNIO IIeH Ha SHEPrOHOCUTENN, a
TaKke (3TO XapaKTepHO /I aMEePMKAHCKUX MCCIIe-
JloBaTesell) Ha M3y4eHNe BO3MOXKHOCTU HOCTYyIa
K 9HEpPreTN4ecKMM pecypcaM, HeOoOXOAMMBIM I
pasButus rocymapcrsa [Kalicki, Goldwyn 2005:9-
10]. CooTBeTCTBEHHO MyTH ObecIeyeHNs dHepre-
TUYECKOl 0Ee30MaCHOCTY PAacCMAaTPUBAKOTCA depe3
npu3My uHTepecoB BHemHeit momutuku CIIA un
EC, B T. 4. MX HOpPMaTMBHO-IIPABOBOTO U MHCTUTY-
IMIOHA/IBHO-TIPAaBOBOTO 00ecIleueHNs, a TaKXe BO
B3aJMMOCBS3M C Pa3BUTUEM COBPEMEHHBIX MHHOBA-
IMIOHHBIX TEXHOJIOTWII ¥ C BBIPAaOOTaHHBIM Ha 3a-
Hajie TIOHVMAaHMEM BIIVIAHVA SHEPTeTUKM Ha M3Me-
HeHye KmuMara [Yergin 2011: 257-275; Leal-Arcas,
Lesniewska, Proedrou 2017:143-148].

B menoM, kak He 6e3 OCHOBaHWII OTMEYAKOT OT-
e4ecTBEHHbIE aBTOPBbI, CYICTeMa IIPaBOBOro obecIie-
YeHMsA SHepPreTNYecKoil 0e30IIacHOCTM BKII0OYAET
HaIlMIOHA/IbHO- IIPAaBOBBIE U MEX/YHAPOJHO-TIPABO-
Bble IHCTPYMEHTBI ¥ yYUTHIBAET IPOO/IEMBI 11 BBI3O-
BBl 9KOHOMIYECKOTO, COIMAIbHOTO, TOMUTIYECKO-
rO, TEXHOJMIOTMYECKOTO, SKOJIOIMYEeCKOr0 XapakTepa
[IIpo6nemsr 1 3agaun...2019: 9].

Kaxk HaMm mpepcTaBisercs, KaTeropus «besomnac-
HOCTb SHEPreTI4ecKoll JesATeTbHOCT» OPraHNYHO
CBSI3aHA C KaTeropumerl «dHepreTudeckas Oesormac-
HOCTb», OJHAKO OHIU He TOKeCTBEHHbI. B 060cHO-
BaHIe TAKOTO IIOHMMAaHMA 00paTHMCs K HOINTUKO-
IPaBOBBIM IPOTPaMMHBIM JOKyMeHTaM. CoINacHO
OHepreTuyeckol crparermn Poccun Ha mepuop 1o
2035 1. (yrBepxpeHa Pacnopsoxennem IIpaBurernn-
ctBa PO Ne 1523-p ot 9 mrons 2020 r.) Tpems I71aB-
HbIMM XapaKTepPUCTMKAMM SHepPreTHdecKoit 6es-
OIACHOCTM AB/IAITCH:

- crnocobHocth TOK HamexxHo obecmequ-
BaTh 9KOHOMIYECKY 00OCHOBAHHDI BHYTPEHHUIT 1
BHELIHWII CITPOC Ha 3HEPTOHOCUTENN COOTBETCTBY-
IOILETO Ka4ecTBa M IIPUEeMIeMOli CTOMMOCTH;

- CHOCOOHOCTb  IOTPEOUTENBCKOTO  CeK-
TOpa 9KOHOMUKM 9(GQEeKTUBHO NCIOIb30BATH

SHEPropecypchl, HpefoTBpalllasd TeM CaMbIM He-
palyoHaIbHBIE 3aTPAThl O0IIIEeCTBA Ha CBOE SHEPro-
obecriedyeHne, a ClIeOBATENILHO U TeGUINT TOIINB-
HO-3HEpreTIYeCcKOoro OaaHca;

- YCTOMYMBOCTb SHEPreTUYECKOTO CeKTOpa K
BHELIHVM U BHYTPEHHVM 3KOHOMIYECKUM, TeXHO-
TeHHBIM M IIPUPOJHBIM yIPo3aM, a TAKXKe ero CIo-
COOHOCTb MUHMMM3MPOBATh yliepO, BBI3SBaHHbII
IPOSBTIEHNEM PAa3INYHBIX AeCTAOMIM3VPYIOMIX
(baxTopos.

VHpiMM crnoBamy, HOpUMEHUTENbHO K Poccun
sHepreTnyeckas 6e30IacHOCTb JO/DKHA PacCMaTpu-
BaTbCA B KOHTEKCTE HAI[VIOHAIbHOI 6e30IacHOCTI
(B KavecTBe ee COCTABHOI YaCTH I, 110 CIIpaBeJIN-
BOMY CY>K[ICHMIO OTE€YeCTBEHHBIX JICCIIeflOBaTeIeit,
B psAAy Hambosee BaXHBIX TOCYJapCTBEHHBIX IIPU-
opureros [JKaBoponkosa, [lImakosckuit 2019:194])
¥ OIIpefieNIATbCA 4epe3 COCTOSHME 3aLMIIeHHOCTI
5KOHOMVIKM U HACeJIeHNS OT Pas/IM4HbIX yTPO3 HOP-
Ma/IbHOMY TOIUIBHOMY U 3HEPreTMYecKOMy CHal-
JKEHMIO TIOTpebuTeelt, a TakxkKe BbIIONTHeHMIo Poc-
cuelt MeXXIyHapOIHbIX 003aTe/bCTB U SKCIIOPTHBIX
KOHTPAaKTOB.

B nurepaType 1o Me>X[yHapOJHOMY IIpaBy BbI-
Jie/ieHbl HallMOHA/IbHbIIA, PETYIOHA/IbHBII 1 TTI00aIb-
HbIJl YPOBHM 9HEpPreTHUecKoil 6e30macHOCTH, IpK
3TOM, C ONOPOil Ha JOKYMEHTBI 3HEpreTHYecKNUX
CaMMMITOB, C y4eTOM peasinii pa3BUTIA SHepreTnye-
CKUX PBIHKOB M M@X/JYHapOJHOTO COTPY/HUYECTBA
B 9HEpreTM4ecKoit cdepe 0OO3HAUEHDI Iie/IeBbIE
YCTAQHOBKM I7I00a/IbHON (MEXIyHApOJHOI) 3SHep-
TeTUYecKoll 6e30IacCHOCTM BO B3aVIMOCBSA3Y C VIH-
TepecaMy MOTpebOuTeNeil U MPOM3BOANTENEN IHEp-
TOpecypcoB, a TakKe TPaH3UTHBIX cTpaH [Koases,
[Tunosa 2008:61-62].

IIpuMeHNTENPHO K 6€30IaCHOCTY SHepreTimde-
CKOJI IeATETbHOCTY aKL[EHT CMEILIAeTCsl B CTOPOHY
3aIIMIIEHHOCTY OT COOTBETCTBYIONINX YIPO3 CAaMUX
06bexToB aHepretuku, TIK, miozeil, BOB/IeYeHHBIX
B Ipolecc MX IKcIUTyarauun. Kpome Toro, peun
uaeT 06 OCYILIeCTBICHNN SHEPreTUIeCKOil esATeNb-
HOCT) Ha IIPMEM/IEMOM JJIA OKpPY)Kaolleil Cpefbl
ypOBHe 6e30I1aCHOCTH.

[Tonaraem, 4To 6€30NaCHOCTb SHEPreTUYECKOi
JieATe/IbHOCTY IIPAaBOMEPHO PacCMaTpyUBaTh C pas-
HBIX CTOPOH, @ UMEHHO, BHYTPeHHeI! (C TOUKM 3pe-
H1sg Ge3omacHocT 00DbekToB 3HepreTyky, 19K,
JIIOfiel, BOBTIEYEHHBIX B IIPOLIECC MX SKCIUTyaTallul,
VX 3aIIMIIEHHOCTY OT Pa3lNYHBIX yIPO3 KPUMU-
Ha/IbHOTO, B YaCTHOCTM, TEPPOPUCTIYECKOTO XapaK-

T XKunsHun C.3. OcHosbl sHepeemuyeckol duniomamuu. M.: MTUUMO-YHuBepcuTeT. 2017. C. 7.
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Tepa, TeXHOTEHHOTO XapaKTepa U Ip.) ¥ BHeLIHeil (c
TOYKM 3PEHNA PUCKOB U YIPO3 CO CTOPOHBI CaMOJi
SHEPreTUYECKOI [eATEIbHOCTU [/ OKPY Kalollei
cpefbl, 6€30IIaCHOCTY 4eIOBeKa, HEIOCPEACTBEHHO
He BOBJICYEHHOTO B KPYT OTHOIIEHMII, CBA3aHHBIX
¢ (QyHKIMOHNpOBaHNEM OODBEKTOB 3HEPreTHKI,
Bkmovasa TIK).

[IpuHMMas BO BHUMMaHUe XapakKTep yrpos 6es-
OIACHOCTM SHEPTeTUYECKOII IeATETbHOCTH, a TAKKe
yrpo3 6e30I1aCHOCTY OKPY>KaIOILell Cpefie CO CTOpO-
HbI 9HEPreTUYeCcKOil JeATeIbHOCTH, MBI C OIpefe-
JIEHHOM [[071el1 00001IEeHNA MOYKEM BBILENUTD TAKUE
«cpesbl» 6e30MacHOCTY ¥ ee IIPAaBOBOTO obecrede-
HIA, KaK:

1) aHTUKpPMMMHAJIbHAA (B T. 4. AaHTUTEPPOPHU-
CTHYeCKas) 3aLIMIIEHHOCTb 00BEKTOB 9HEPreTUKM
(B 4aCTHOCTM TOIUIMBHO-9HEPIeTUYECKOTO KOM-
II7IeKCa);

2) mpowmblulIeHHas 0e30MacHOCTh OOBEKTOB
9HEpreTHKM (B YaCTHOCTHU, 00bEKTOB HeTerasoBo-
IO KOMIIJIEKCA);

3) akomormyeckas 6e30IaCHOCTb SHEpreTude-
CKIMX 00BEKTOB.

IIpn 3TOM, BO-TIEpBBIX, BBIfie/IeH)E yYKa3aHHbIX
«Cpe30B» He OTPMIAET OPTaHMYHON B3aMMOCBS3N
BCEro IIMPOKOTO CIEKTPa BOIPOCOB 3allMIIEHHO-
CTM 06'bEKTOB paccMaTpuBaeMoN CUCTeMbI be3omac-
HOCTH, a IIpeJIIonaraeT KOMIUIEKCHBIII XapakTep ee
HOPMATVMBHO-IIPABOBOTO ¥ MHCTUTYLMOHAIBHO-
IpaBoBOro obecreyeHns. Bo-BTOPBIX, IpaBOMEPHO
rOBOpPUTb O crenyduKe MpaBoBOrO obecreyeHms
SHEpPreTHYecKoll 6e30IacCHOCTY TPUMEHUTEIBHO K
KOHKPETHOMY IOCYAApCTBY (€ro HaIMOHa/IbHO-TIpa-
BOBOIJI CUCTeMe); OTPAC/IM SHEPreTUKY (HAIALHBIM
IPYMEPOM MOXKET CITY>KUTb MUPHOE VICIIO/Ib30BaHMe
aTOMHOII SHEPTYH, U, B YACTHOCTM, BbIAB/IAEMbIE CO-
BPEMEHHBIMI OTEYECTBEHHBIMM U 3apyOeKHBIMIU
VICCTIEIOBATENIAMY ~ OCOOEHHOCTM ~ HOPMAaTMBHO-
IPaBOBOro obecreyeHns 6€30IACHOCTY IIABYYUX
aTOMHBIX 9neKTpocTanumii [JIbicenko, bepeHko,
HampHOKM-Bepecc 2019:59-67; Csupupenxo, Jle-
nemwkyH 2019: 291-300; Ford, Abdulla, Granger
2017:1-21]); TeppUTOPMANBHOMY MPOCTPAHCTBY
VIV PETVOHY C YYeTOM OCOOEHHOCTeI! ero IpaBoBoO-
rO PeXMMa, a TaKKe MHTEHCHBHOCTY 3HepreTmde-
CKOI fieATeTbHOCTH (B YaCTHOCTH, IIPYIMEPOM MOXKET
CIYXMUTb ApPKTNKA, 0COOEHHOCTY HEIpPOIOIb30Ba-
HMA B APKTHYECKOM PEryOHe, PacCMOTPEHHbIe B
crienyanpHoil nuteparype [Vinogradov, Azubuike
2018: 307-327; Moe 2020: 119-138; JTabun, [Tanny-
kuH 2016:86-93]). B-TpeTbux, B COBpeMeHHBIX yc-
JIOBYIAX CTPEMUTENTBHOTO U He BCET/ia IOIKOHTPOIb-
HOTO PasBUTHA IMPPOBBIX TEXHOIOIMIT BO3pacTaeT
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BO3MOXXHOCTb UX MCIO/Ib30BAHNA /I COBEPIIEHNA
IPOTUBOINIPABHBIX IEVICTBUI, IOCATAIOINX HA 00b-
eKTBl SHepreTmyeckoit MHPpacTpykTyps! (critical
energy infrastructure), I09TOMy CaMOCTOSITeTbHBIM
KOMITOHEHTOM ofecriedeHysi 6e30MacHOCT Hepre-
TUYECKOIl [eATeIbHOCTU BBICTYIIAeT MHQPOpPMAI-
OHHas 6e30IaCHOCTD; ell ylie/NAeTCs BHUMAaHMe B OT-
JIeIbHBIX COBPEMEHHBIX MCCIeNOBaHMUAX [MUH30B,
Hesckuii, baponos 2016:238-241; Rajavuori, Huhta
2020 253-367]. B nemom 6e30macHOCTh 9HEpPreTH-
4eCKOJI JesITeTIbHOCTY NPeCTaB/IsieT coO0il MHOTO-
MepHOe SIBJIeHNe, KOTOPOe HYX/AeTCsA B CUCTEMHOM
V3y4YeHNUM C OIIOPOIi Ha IIPABOBYIO COCTAB/IAOIIYIO.

2. IIpo6nema mpaBoBOTO OOECTeYeH IS
6€30MaCHOCTH IHEPreTUIECKOIT AesATeNbHOCTH B
KOHTEKCTe B3aNMOCBSI3H MEXXYHAPOJXHOIO I
HAIMOHATIPHOTO MPaBa

CornacHO BBIpabOTaHHOMY B IIPaBOBOII HayKe
HOAXOAY CYIIHOCTb IIPaBOBOIO 0OecIeyeHns B Co-
BPEMEHHBIX YC/IOBUAX COCTOUT B pean3alyiy rocy-
IApCTBOM 1 00IeCTBOM (B /INIIe YIOTHOMOYEHHbIX
Cy0BEKTOB) 3aJaHHBIX IIPABOM IieJiell U 3afjad Ipu
IOMOIIM CIIEIVa/IbHO-IOPUANYECKUX ¥ OpraHu3a-
IIMIOHHO-IIPAaBOBBIX CPefCcTB [Ap3amackuH 2016:47-
51]. B cBo0 ouepenb Kpyr yKasaHHBIX CyO'bEKTOB,
[IPaBOBOJ MHCTPYMEHTApUii, COofep>KaHue IpasB U
00s13aHHOCTENl CYOBEKTOB IPABOOTHOLIEHMIL, Ile-
JIeBble YCTAHOBKM KOHKPETUSMPYIOTCA IPUMEHN-
TeJIbHO K cepe IpaBoBoro BospeiicTeus [[Jyankos
2016:105-116], B ;aHHOM C/Ty4ae — OIpPENeNsTCs
HeOOXOIMOCTBIO 3aIUTUTh 00bEKThbl IHEPreTHUKI,
TOK, nrofeil, BOB/IEUEHHBIX B IIPOIeCC UX IKCIITya-
TallUy, OT YIPO3 KPUMUHAIBHOTO, TEXHOTEHHOTO 1
VHOTO XapaKTepa, a TaK)Ke MUHUMU3MPOBATb PUCKI
VI YTPO3BI L1 OKPY>KaIOLIeil CPefbl.

Xapakrepusysi ImpaBoBoe obecreyeHre 0e3-
OIIACHOCTM 3HEPreTHYecKOl JeATeNbHOCTH, Cle-
lyeT TakKe MMeTb B BMY OPraHNYHYI B3aMMOC-
BSI3b MEXIYHAPOJHOIO 1 HAI[VIOHAJIBbHOTO IIPaBa,
CyIIeCTBOBaHNE KOMIUIEKCA HOPM M MHCTUTYILIMO-
Ha/IbHO-TIPAaBOBBIX MHCTPYMEHTOB, MMEIOIINX, CO-
OTBETCTBEHHO, MEX/JYHAPOJHO-TIPAaBOBYIO VI HaIlU-
OHA/IPHO-TIPaBOBYI0 TIpupopy. [JaHHasd curyanusa
HpefoNpefie/ieHa COBPEMEHHBIMM T7I00a/IM3a1VIOH-
HBIMJ U MHTETPALIOHHBIMM IIPOLleCCaMy; KOOPAN-
HUPYIOLIEH POJIbI0 MEXIYHAPOLHOIO IIpaBa U €ro
LEeTOCTHOCThIO [Boinerkanun, ITorbe 2017:7-18;
Kamamkapsu, Murages 2015:62-70; Shaw 2017:67];
HepecedeHleM IpesMeTHOI chepbl MeXAYHapOf-
HO-IIPAaBOBOTO I HAI[IOHAJIbHO-IIPABOBOTO pery-
JMpPOBaHMs; HOTPeOHOCTAMM BBIPAOOTKM yHUU-
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IMPOBAHHBIX IOAXONOB K PELICHNI0 C IOMOIIbIO
IPaBOBBIX CPEACTB 3ajiad obecriedeHus Oesomac-
HOCTJ 3HEPreTHYeCKNX OObeKTOB M OKpY KaloIllei
Cpefibl BO B3aMMOCBA3M € VX (QYHKI[VIOHMPOBAHMEM.

CrenyeT TaK)Xe y4UTBIBATD, YTO SHEPreTIYECKIe
00DeKTBl, B YaCTHOCTY MOpCKMe HedTerazoBble
YCTaHOBKM, MOTYT pa3MellaTbcs M PYHKLMOHNPO-
BaTh B IPOCTPAHCTBAX C MEKIYHAPOLHO-IIPaBOBBIM
(oTKpBITOE MOpE) 1, YTO OBIBAET Yallle, B IPOCTPaH-
CTBaX CO CMEIIAHHBIM PEXUMOM, COYETAIOLIM
97IEMEHTBl MEeX/YHapOJHO-IIPAaBOBOTO ¥ HAIMO-
Ha/IbHO-TIPAaBOBOTO (KOHTVMHEHTA/IbHBIN 1LIebd 1
VICKITIOUMTe/IbHAsA SKOHOMIYecKasA 30Ha). [Ipu aToM
9HepreTnyeckue 0ODbeKThl, 007azas ysA3BUMOCTBIO
K BHEILIHeMY (pU3NIeCKOMY BO3JECTBIIO, IIOIBEp-
rasch pasIMYHBIM yrpo3aM ¥ puckam [A6pamos
2019:134-144], ofHOBpeMEHHO HPENCTABIAIT CO-
00Jl CTIOXHBIE MPOMBIIIIEHHO OIIACHBIE COOPYXKe-
HMA, CHOCOOHBIE NPUYMHUTL BpeJ OKpPY Kalolei
cpepe.

OueBMHO, YTO OCHOBHOI MAacCUB ITPaBOBBIX
HOPM, PeryMpyoIux oTHoIIeH s B cdepe obecre-
YeHMs SHEPreTHYecKoll 6e30MacHOCTH, COCPeoTo-
YeH B aKTaX HAIIVOHA/JbHOTO 3aKOHOJATeNbCTBA 1
aJlpecoBaH, B IIEPBYI0 OYepelb, CyObeKTaM HalNo-
Ha/IbHOTO IIpaBa: IPaBOIPYMEHUTENIO, OpPraHaM I
IODKHOCTHBIM JIMIAM, 00/IaJAlOIVIM [IOJTHOMOYMA-
M1 B cepe obecriedeHNs SHepreTnIecKort besomac-
HOCTI, B OIIPEJIe/IeHHOI CTEIIeHN TaKKe CyObeKTaM,
OCYLIECTB/IAOLINM JeATeTbHOCTD 10 SKCIUTyaTall
SHEpreTHYeCKNX 0OBEKTOB, B YACTHOCTU 0OBEKTOB
TOIUIVBHO-3HEPreTNYeCKOro KoMIUlekca. IIpume-
HUTEIbHO K Poccuiickoit MpaBoBoil crcTeMe MOXKHO
yKa3aTb Ha IIOCBAIIEHHbIE Pa3MYHBIM aCIEeKTaM
paccMaTpyBaeMoro ABIeHUA (QefepanbHbIe 3aKO-
HbI, BO-TIEPBBIX, ONpPefe/IA0IINe IPABOBOI PEXXIUM
0€30I1aCHOCTU SHEPreTUYeCKOl HeATEeNTbHOCTH M
9HepreTn4eckux o6bekToB (B mx umncme «O Oes-
OIIACHOCTM OOBEKTOB TOIIMBHO-IHEPIeTUYeCKOTO
KoMIIeKca», «O IPOMBIIIIEHHO 6e30IIacHOCTH
OIACHBIX IIPOM3BOJICTBEHHBIX 00DBEKTOB», «O6 nc-
HO/Ib30BAHMM ATOMHON 3HEPIUN»), U, BO-BTOPBIX,
yCTaHaB/IMBAKIIMeE MONOXKEHNA 00 OTBETCTBEHHO-
CTH, IIPeyCMaTPUBAOIIIIe MEPBI TOCYAPCTBEHHOTO
HIPMHYXK/IeHNA 33 IIPaBOHAPYIIEHMNsA, IOCATAIONIe
Ha 0e30I1aCHOCTb SHEPreTMYeCKOil JeATeTbHOCTI
(Konexc P® 06 afMUHMCTPATUBHBIX IIPaBOHAPYILIe-
HIUAX, YTONMOBHBI KogeKkc P®). O6uiue momoxxenns,
OpMEHTHpPOBaHHbIE Ha obecredeHye 6e30macHOCTI
SHEpPreTHYeCKOll JIeATE/IbHOCTY B CBSA3M C HeEApo-
HO/b30BAHNMEM, YCTAaHABIMBAWOIMe TpeOOBaHMA
K TOCY[JAPCTBEHHBIM OpraHaM J XO3SACTBYIOLIMM
cybbexram, copiepxut 3akoH PO «O Hempax» (B
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YacTHOCTH, CT. 24). OTmenbHble IONOXKEHUSA 00
9HEpreTN4ecKoy 6e30IacHOCTH 06'beKTOB, MCIIONb-
3yeMBIX /IA OCBOEHUS MMHEpPaJIbHBIX pPecypcoB
(B T. 4. MOPCKMX He(TerasoBbIX MeCTOPOXKIEHNMI)
IIOMeIlleHbl B 3aKOHOJATe/bHblE aKTbl, IIOCBSAIICH-
HbIe IPaBOBOMY PEXMMY MOPCKUX IIPOCTPAHCTB, B
Hpefieax KOTOPBIX IPUOPEXHOEe TOCY[APCTBO OCY-
IeCTB/IAET, C YYeTOM OOBIYHBIX 1 IOTOBOPHBIX HOPM
MeX/YHApOJHOTO IIpaBa, psAJ CyBepPEHHBIX IpaB
(3mech MMeTCA B BUAY NONOKeHNA (efepanbHbIX
3aKOHOB «O0 VCK/IIOYNTENIbHO 9KOHOMUYECKO
3oHe Poccuiickoit @enepauum» n «O KOHTUHEH-
tanpHOM 1renbde Poccuiickoit Pepeparyn»). Kpo-
Me TOTO, B JAHHOII cepe eiiCTBYIOT MHOTOYNCIIEH-
Hble MOJ3aKOHHbIE HOPMATUBHBIE IIPABOBbIE AKTHI,
KOHKPeTU3UPYIOLIUe 3aKOHONATe/lIbHbIe MpefIca-
HMA (B 4aCTHOCTY, CIeflyeT yKasarb Ha IlocTaHoB-
nenne [IpaBurensctBa PO or 2 okrsabps 2013 r. Ne
861 «O6 yrBepxpaennu IIpasun nadopmupoBanms
CyO'beKTaMy TOIIMBHO-3HEPTeTIIeCKOTO KOMILIEK-
ca 00 yrposax cOBepIIeHMA ¥ O COBEPILICHNN aKTOB
He3aKOHHOTO BMEIIaTe/IbCTBA HA 00BEKTaX TOIUINB-
HO-3HEPreTYeCKOT0 KOMIUIEKCa»).

C onopoit Ha COBpeMEHHYIO CIIeI[Va/IbHYIO TUTe-
parypy [Desarnaud 2017:37- 48] u ¢ yuetom cyuie-
CTBYIOIIUX peajuii IPaBOMEPHO BECTU Pedb O TOM,
9TO B 3apYOEXHBIX IPABONOPsAKAX IIpaBoBoe 0be-
criedeHye 6e30MacHOCTY SHEPTeTHYECKOI JesTeNb-
HOCT) TaK)XXe OCYIIECTB/IACTCA B IEPBYI0 OYepefb
IOCPEACTBOM YCTAaHOB/IEH)A B HAIMOHA/IBHOM IIpa-
Be TIPAaBOBBIX HOPM, HAIlPaBJIeHHbIX Ha IIOJflepiKa-
HMe 3aIUIIEeHHOCTM PA3INYHBIX 3HEPreTYecKUX
00beKTOB (B T. 4. PaCIIONIOKEHHbIX B IPOCTPAHCTBAX
CO CMEIIaHHBIM IIPAaBOBBIM PEXJMOM), UX peajn-
3aluM B MOBCEJHEBHOI AEATENTbHOCTYU IIOTHOMOY-
HBIX CyO'beKTOB, @ TAaKKe IPJ MOMOIIM IPABOBBIX
CPENCTB IpeceyeHusl HapyIIeHUN [elICTBYIOIUX B
paccMaTpuBaeMoii chepe IpaBuiI, IpegyIpexpe-
HMA ¥ TIpecedeHys IIPeCTYIHBIX IOCATATeIbCTB,
IPMMEHEeHVsA K HapyLINUTeNAM Mep HOpULUIecKOit
OTBETCTBEHHOCTH.

BMmecTe ¢ TeM jaHHas KOHCTAaTalyisA He OTPUIAET
Ba)KHOIT POJIM B paccMaTpuBaeMoii cdepe Mex/yHa-
POIHO-IIPAaBOBBIX PETY/IATOPOB, B IEPBYI0 OYepenb,
MeX/YHApOJHBIX JOroBopoB. O4eBUHO, B COBpe-
MEHHOM MMpe OXpaHa I 3alUTa IIOTeHLVA/TbHO
OIACHBIX ¥ OHOBPEMEHHO COLMAIbHO ¥ 9KOHOMU-
YeCKM 3HAYMMBbIX SHEpPreTU4ecKnX 00beKToB (JacTh
U3 KOTOPBIX, KaK y>Ke OTMeYasioch, PacIoIoXKeHa B
IPOCTPAHCTBAX C MEXIYHAapOJHO-IPABOBBIM WV
CMEIIaHHbBIM IIPAaBOBBIM PeXIMOM) 0a3MpyIOTCs Ha
OCHOBHBIX ITPYHIIMIIAX ¥ HOPMaX MEX/yHapOJHOTO
IpaBa, NONOKEHNAX YHUBEPCAIbHBIX U PETrYOHAIb-
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HBIX MEXIYHapOJHBIX JIOTOBOPOB M JOKyMEHTaxX
MexxpyHapopubix opranmsanmii (OOH, MATATDS,
VIMO u gp.). Bo MHOrOM O] BIVMsIHMEM MEXIYHa-
POIHO-TIPaBOBBIX IIOTIOXKEHMII, BO B3aMIMOCBA3M C
HMMM, B obecIedeHre BBITEKAIOUMX U3 HUX IOpU-
[MYECKMX 0053aTeNbCTB TOCYAAPCTBA GOPMUPYIOT
U Pa3BUBAIOT HAI[IOHA/IIbHOE 3aKOHOJATENbCTBO 1
MHCTUTYLMOHAbHO-IIPAaBOBbIe MHCTPYMEHTHL. Tak,
B cooTBeTcTBMM O cT. 60 Konsennym OOH o mop-
ckoMmy mpaBy 1982 r. npubpexxHoe rocygapcTBo Mo-
XeT (TaM, I7ie 9T0 He0OXOAMMO) YCTaHAB/IMBATD Pas-
YMHBIe 30HbI 6€30IIaCHOCTI BOKPYT MCKYCCTBEHHBIX
OCTPOBOB I MHBIX CTallMOHAPHBIX KOHCTPYKLNIL, B
Hpefieax KOTOPBIX OHO CIIOCOOHO NPYHVIMATD Haf-
Jexalue Mepbl i obecriedeHrs 6e30IIaCHOCTH
HaBUTaIlMM, @ TAK)XKe Ha caMux o0bekTax. [Ipu atom,
B COOTBETCTBUI C II. 2 cT. 60, 1. 1 cT. 77 KouBeH1INn
OOH no MopckoMy IpaBy, IPUHATBIMU C YYETOM
HOPM MeX/YHAapOJHOTO IpaBa aKTaMM BHYTpPUIO-
CYIapCTBEHHOTO IpaBa, MPUOPEXXHOe TOCYAapPCTBO
obmajjaeT MCKTIOYUTENbHON IOPUCAMKIVEN Ha
PACIIONIO)KEHHbIMM Ha KOHTVMHEHTAaJbHOM Ienbge
YCTaHOBKaMU U COOPY>XEHMAMM, B T. 4. B OTHOIIIe-
HIY 3aKOHOB U IIPABIJI, KACAIOLIMXCS 6e30IacCHOCTI
[Pomames 2015:89].

Crenyet 06paTuTh BHUMaHNUE Ha TO, 4TO MEXIY-
HApOJHO-TIPaBOBbIe IIONIOXKEHMA, VMMIITIEMEHTHPO-
BaHHbIE B HAIVIOHAaJbHOE 3aKOHOJ[aTelbCTBO, MO-
TYT HaJaraThb o0A3aTeNIbCTBA B CBA3YU C IPUHATUEM
Mep 10 obecredeHNI0 6e30IIaCHOCTY SHepreTude-
CKOI1 JeATEIbHOCTH, B T. Y. Ha IpefIpUHIMATENeN
(mpumepom MoxkeT cmyxnutb Konsenuusa MOT ot
22.06.1993 r. o mpepoTBpalleHNy KPYIHbIX IPO-
MBIIITIEHHBIX aBapuil, B YaCTHOCTHU, IIOTIOKEHMA
CT. 9).

3aMeTuM TakKe, 4TO Ha IIPAKTHKE B3aMMOC-
BA3b MEXIYHapOIHO-NIPABOBBIX U HAIMOHATbHO-
IPaBOBBIX PETYIATOPOB, MX COYETaHNUE U COCTaB
B IIpoliecce obecredeHus: 0e30MacCHOCTY 3Hepre-
TUYECKOI JIeATEIbHOCTY (IIPUMEHUTENTbHO K OT-
JieTIbHBIM SHEpreTM4ecKuM 00beKTaM) MOTYT Npu-
HMMAaTh CJIOXKHbIe, KOMOMHMpPOBAaHHbIE (HOPMBL.
HarnagHpIM IpUMepOM CTy>Kat IIaBy41e aTOMHBIe
97IeKTPOCTAHIUM, 0COOEHHOCTI obecriedeHns 6Oes-
OIACHOCTU KOTOPBIX OIPEEAITCA TeM, YTO OHM
THOJTIA/IAI0T OJHOBPEMEHHO IIOf, IIPABOBOI PEXUM
VICIIOJIb30BAHMA aTOMHON SHEPIUM U IIPABOBOIL pe-
KM TOPTOBOTO MOpEIIaBaHMA. ITO IPOABIAETCA
B HeOOXOMMOCTU HOAKIIOYEHVsI PasHOOOpPa3HbIX

MeX/JYHapOJHO-TIPAaBOBBIX PETYIATOPOB (ABYCTO-
POHHMX MEXIIPABUTENbCTBEHHBIX COIIAILEHMIA, JO-
ropopeHHocTeit ¢ MATATO o rapaHTUAX AZEpPHOTO
HepaclpoCTpaHeHus), KpOMe TOrO, B 3HAUMMOCTM
YPerynmmpoBaHys MPaBOBBIX KOIM3WIL ¥ TAPMOHM-
3al[My IIPABOBBIX IIPEITIVICAHMNIL.

ITpoTuBOpETicTBME aKTaM HE3AKOHHOTO BMEIIa-
TeIbCTBA, IOCATAIOIVM Ha 06e30IacCHOCTb SHepre-
TUYECKOI [IeATENIbHOCTH, CTPOUTCA BO B3aMMOC-
BA3Y HOPM MEXJYHapOZHOIO ¥ HalMOHATbHOIO
YTOJIOBHOTO IIPaBa, Ha YeM, IIPMHMMAas BO BHUMaHIe
3HAUMMOCTb aHTUKPVMMMHA/IBHON (B T. 4. aHTUTEp-
POPUCTUYECKOTT) 3aUUIIEHHOCTY SHEPreTUYecKoi
IeATENbHOCTH, CIENYEeT OCTAHOBUTHCA OTAENIBHO.

3. Ponp MEXAYHApPOIHOIO YrOJIOBHOIO IpaBa

€ro HalH/[OHaIIbHO-IIpaBOBOiI MMIITIEMEHTAINN

B o0ecreyeHny 0€30macHOCTI SHCPFCTM‘{CCKOﬁ
JTE€ATECTbHOCTN

[Ipexxne Bcero 3ameTum, 4to IpobmemMa oImpe-
JielleHNsI TIPUPOABI MeX/YHAPOXHOTO YTOJIOBHOTO
IpaBa, ero MecTa B IIpaBe, KaK ¥ caMa II0OCTaHOBKa
Bompoca o chopmupoBaBuieMcsi (B KauecTBe OT-
pacim MeX[YHapOIZHOTO IpaBa) MEXAYHApOLHOM
YIOJIOBHOM IIpaBe COXpaHseT CBOI IMUCKYCCHOH-
Hblil xapakTep [/IsxoB, CBernmmunas, EBcTparoBa
2018: 193-202; Kittichaisaree 2002: 3]*. ITpu atom
HO3UTUBHO OLEHMBAETCS PONb MEXJYHAPOZHOTO
YTOJIOBHOTO TIpaBa B IIPOTMBOJECTBUU Hamboree
OIIACHBIM IIPOSIB/IEHVSIM MEXIYHAPOJHOI IPeCTyII-
HOCTY, BK/TIOYasl aKTI MEXKIYHAPOJHOTO TEPPOPU3-
ma [Wilt: 2019 315-331].

He yray6mnssce 3gech B AUCKYCCHUIO O TIPUPOfe
MEXIYHapOJHOTO YTOJIOBHOTO IIPaBa, ¢ OIOPOIl Ha
OIBIT paHee IIPOBEJEHHOTO AaBTOPOM HACTOsLIEl
CTaThyl MEXIYHapOJHO-IIPABOBOTO VICCIETOBAHMS
[JTo6anos 2017:117-131], 0603HauMM CBOK IIO3M-
11110. Bo-1iepBBIX, Kak MpefcTaBIseTCs, IPUHUMAs
BO BHMMaHMe HalM4Me OIpPeNe/IeHHON 3HAYMMON
VI MeXIYHApOJHOTO COo00IecTBa 00/1aCTH MeX-
JlYHapOJHO-IIPABOBOTO PETYIMPOBAHNs, Pa3BUTUE
B Hell mporecca KoauuKaiyy, MpakTUKy peann-
3alMM COOTBETCTBYIOLIVX MEXIYHApPOJHO-IPABO-
BBIX HOPM MEX/YHApOLHBIMI OpraHaMM YTOMTOBHO
I0CTUILINY, TPaBOMEpPHA IOCTAHOBKA BOIIPOCA O TOM,
YTO MeX/JyHapOJHOE YTOlOBHOE IIPaBO B HACTOsIIee
BpeMs1 IIpefiCTaB/seT co60il JUHAMIYHO GOPMUpY-
IOIYIOCS. OTPAC/Ib COBPEMEHHOTO MEeXX/[yHapPOZHOTO

2 Cm. Takxe: CkypatoBa A.lO., CuHakuH U.A. 2021. MexdyHapooHoe yzonosHoe npago: y4ebHoe nocobue. M.: MpocnekKT.

C.9-12.
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IIpaBa, HOPMbI ¥ IPUHINIIBI KOTOPOJ PEryINpyIoT
COTPYZHMYECTBO TOCYJAPCTB B YCTAHOBJIEHUM OC-
HOBaHWIT ¥ GOPM MEXIYHAPOJHOI YTOTOBHON OT-
BETCTBEHHOCTY (DU3MYECKMX /NI 3a COBEpIIeHMe
MEXIYHAPOAHbBIX IPECTYIUIEHMIT U IIPeCTYIUIEHUI
MEX/IyHapOLHOr0 XapaKTepa.

Bo-BTOphIX, MEXIyHapOZHOE YTONIOBHOE IIpa-
BO ) HAaLMIOHA/IbHOE YTOMOBHOE IIPABO B IIpoLecce
BBINO/THAEMBIX VMM (YHKIMII II0 OXpaHe MEXy-
HApOJHOTO IIPABOIOPALKA He CIMBAITCA B HEKII
KOHIJTIOMEPAT, a COXPAHAKT CBOI CUCTEMHYIO IIPH-
HaJIeXHOCTD. IIpy 9TOM MeXyHapOgHOE YronoB-
HO€ IIPAaBO M HALMOHA/JIbHOE YrOJIOBHOE IIPAaBO B
COBPEMEHHBIX YCIOBUAX INOOANMM3ALMM ¥ [JMHA-
MUYHOTO DAa3BUTUA MHTETPALIMOHHBIX IIPOLECCOB
OpraHMYHO B3alIMOCBSI3aHBL. B IleioM BocmpuaATye
IIOIOKEHMIT MEXIYHApOJZHOIO YIONOBHOIO IIpaBa
OIIpefieNAeT CaMO OCYLAPCTBO — B 3aBYCUMOCTI OT
THUIIA €70 IIPABOBON CUCTEMBI, JEVICTBYIOIINX B HEM
KOHCTUTYLMOHHBIX IIOJIOKEHWII, KOTOPBIE, B CBOIO
oyepenb, ONPENeNAT OCHOBHBIE IPABMU/IA BKIIIO-
YeHMA HOPM MEXJYHapOZHOTO IIpaBa B IIPAaBOBYIO
CHCTEMY TOCYJapCTBa, a TaKXe €ro MeXIyHapof-
HO-IIPaBOBBIX 0053aTe/IbCTB B CBA3M C YYacCTVEM B
MEX/TyHapOGHBIX IoroBopax. VIcxonsa us cMbIc/ia 4.
1 cr. 1 YK PO, gyisa Toro 4ro6s! moboe MeXyHapoy-
HO-IIPaBOBO€ IIPEAINCaHNe YTOIOBHO-IIPABOBOIO
xapakTepa 00 YroJIOBHOJ OTBETCTBEHHOCTU MOITIO
IelicTBOBATH B IIPaBoBoIt cucteMe PO, oHO fOMKHO
OBITb BK/IIOUEHO HETOCpeficTBEHHO B TeKcT YK PO.

B nacrosmee BpeMa NMETCA MHOTOYMC/IEHHbIE
MEX/TyHapOLHbBIE TOTOBOPBI I MHBIE MEXIYHAPOS-
HbI€ JOKYMEHTHI II0 BOIIPOCaM OXPaHBI OKPY>Kalo-
el cpefbl B CBA3Y C BENEHMEM IHEPreTUYEeCKO
JeATENbHOCTY, TP STOM B HUX 33 PEIKUM JICKIIO-
YeHUeM OTCYTCTBYeT Kakoe-mubo yrmoMuHaHMe 00
YTOIOBHO-TIPABOBBIX Me€paX IPOTUBOAEICTBUA CO-
OTBETCTBYIOIMM SKOJIOTMYECKUM IIpaBOHapylLIe-
HUAM. [JaHHBI BOIIPOC pellaeTcs Ha ypOBHE HaLl-
OHAJIbHOTO YTOJIOBHOTO IIpaBa TOCYapCTB, IPUYEM
MEX/IyHapOLHBIE [JOTOBOPHI IOATBEPXKAIOT 0CO-
Oy polb B 9TOJI YacTV VIMEHHO HAI[VIOHAJIbHOTO
3aKOHOJATENbCTBA. B KauecTBe HAIMAZHOIO IpH-
Mepa npuBefieM KOHBEHIMIO 10 IpefoTBpalleHNIo
3arpsA3HeHNA MOps cOpOcaMiu OTXOfi0B M APYTUX
Matepuanos 1972 r., ct. VII kotopoit Tpebyert ot f0-
rOBapUBAIOILMXCA CTOPOH IIPUMHATHA Ha CBOEI Tep-
puUTOpUM Mep I/ HaKa3aHUA BYHOBHBIX B 3arpss-
HEHIY MOpSL.

[oBopss 00 yronoBHO-IIPaBOBOI OXpaHe Oe3-
OIIAaCHOCTY CaMOJ SHEPreTUYEeCKON HeATeNbHOCTH,
MOXXHO YKa3aTb Ha CIIelaJibHble MEXyHapOLHO-
IIPaBOBbIE HOPMBI, cofiepKammeca B IIpoTokonax o
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6opbbe ¢ He3aKOHHBIMM aKTaMM, HAIlPaB/IeHHBIMM
HpOTUB 0e30IIaCHOCTY CTAlMOHAPHBIX IUTaTdopM
(1988 1. u 2005 r.). 3mech, OUEBUIHO, TAKXKe 0C060
3HaulMa JeATEeNbHOCTb OCYAAPCTB 10 MMIUIEMEH-
TaIMU MeXAYHAPOTHO-IIPAaBOBBIX IOJIOXKEHWII B Ha-
IMIOHA/IbHOE YTOTIOBHOE 3aKOHOATETbCTBO.

Poccus mopmucanma u paruduuuposana Ilpo-
TOKOJI 0 60pbbe C He3aKOHHBIMU aKTaMM, HaIllpaB-
JICHHBIMJ TIPOTMB 0€30IIaCHOCTM CTaLMOHAPHBIX
1aTOPM, PACIIONOKEHHBIX Ha KOHTHHEHTa/IbHOM
wenbde (1988 r.). Crnenyer MMeTh B BUAY, YTO JaH-
Hbl1 [IPOTOKOT B CT. 2 OBOIBHO HOAPOOHO OYep-
YyBaeT KPYTr NPECTYIHBIX AEICTBUII TEPPOPUCTHU-
4eCKOro XapaKTepa, IOCATAIINX Ha 6e30MacHOCTD
cTaloHapHbIX Iatdopm. Hapsany c onpenenennem
nepeyHs npectymieHnit IIpoTokon mpegycmarpu-
BaeT IOpUANYecKue 0043aTeIbCTBA /1A FOCYAAPCTB-
YYaCTHMKOB, HAIIpaB/ICHHbIE HA VIMIUIEMEHTALVIO
MEXIyHapOJHO-IIPAaBOBbIX MONOKEHUIT 10 60pbbe
C YKa3aHHBIMM NPECTYIIEHUAMM BO BHYTPUIOCY-
IapCcTBEHHOM IIpaBe. B ueM 3To BhIpaxkaercsa? Bo-
HepBbIX, cornmacHo 1. 1 c1. 1 IIporokona 1988 r. mo-
nokeHus cT. 5 m 7 u ct. 10-16 Konsennum 1988 r.
TaKXKe MpUMeHATCA mutatis mutandis (or mat. «c
COOTBETCTBYIOIVIMY V3MEHEHVAMI»), OYEBUIHO,
¢ yuetoM ob6bekTa IIpoTOKONA, K IPECTYIIEHNAM,
yKasaHHBIM B CT. 2 maHHoro IIpoToxona. Jto, B
JaCTHOCTH, O3HAYALT, 4TO:

- KaXJj0e ToCyfapcTBO — y4yacTHuK IIpoto-
KOJIa IIpeyCMaTpUBaeT COOTBETCTBYIOIINE HaKa3a-
HIA 33 paccMaTpyBaeMble IPECTYIVIEHNA C YIeTOM
TAXKKOTO XapaKTepa STHX IPeCTyIIeHNIT;

- moboe TOCYyfapcTBO — Yy4yacTHuK IIpo-
TOKO/IA 10 OOCTOATETbCTBAM HAXOXKJIEHMA Ha €ro
TePPUTOPUM JINLIA, IPEAIIONOXUTENbHO COBEPIINB-
IIETO TAKOTO POja MPeCTyIUIeHNe, B COOTBETCTBUM
CO CBOMM 3aKOHOJATEeNbCTBOM IIPVHVMAeT Mepbl
K BO30Y>KIEHMIO YTOJIOBHOTO IIPeC/IefjOBAaHMA, 3a-
K/IIOUEHMIO /UL MO, CTPAXy WM BBIGAYM [IPYro-
My TOCYAApCTBY-YYaCTHUKY, YCTAHOBMBILEMY CBOIO
IOPUCAVMKINIO B OTHOLIEHMM pPacCMaTpPUBaeMBbIX
NIPEeCTYIIEHN];

- paccMarpyBaeMble IPeCTYIUIEHMA IIOfie-
)KaT BK/IIOYEHVIO B KadyecTBe IPeCTYIUICHNUII, Ble-
KYIIVX BbIJA4y, B 0001 JOTOBOP O BbIfjaue MEX/Y
rocyfapcrsamm — yqacrHukamu I[Iportokona;

- rocygapcrBa - Yy4yacTHuMKM IIporokoma
OKa3bIBAIOT APYT APYTy MaKCUMAIbHO BO3MOXKHYIO
IIOMOIIIb B CBA3U C YTOJNOBHBIM IIpeC/IeflOBaHVEM,
HaYaTbIM B OTHOLIEHN) PacCMaTpUBAEMBbIX IIPECTY-
IIeHnit (BK/IIOYasi COMENICTBYE B NONYYeHUN MMe-
IOLINMXCA Y HUX JIOKa3aTeIbCTB, HEOOXONMMBIX A
pasbuparenbCcTBa), B COOTBETCTBUM C JOTOBOPAMH O

MocKkoBcKWii XXypHan mexayHapogHoro npasa - 4 - 2021



Sergey A. Lobanov, Olga S. Rostunova

INTERNATIONAL CRIMINAL LAW

B3aMIMHOJ1 IIPaBOBOJI IIOMOILY VJIV Ha OCHOBE IIPUH-
IMIa B3aIMHOCTHU (B COOTBETCTBUMM C HAI[VIOHA/Ib-
HBIM 3aKOHOJATE/ILCTBOM );

- 14 IpefoTBpallleHMs pPaccMaTpUBaeMbIX
IPeCTyNNIeHN TOCYyHapCTBa-Y4aCTHUKM COTPY/-
HJMYAI0T MOCPEACTBOM HPMHATUA BCEOODBEMITIONIe-
ro KOMIIJIEKCA IIPAaKTUYeCKM OCYLIECTBUMBIX Mep
(BkmI0Yasi 0OMeH COOTBeTCTBYIoLell mHpopmarm-
eif) B COOTBETCTBUY C MX HaL[IOHA/IbHBIM 3aKOHOfIa-
TE/IbCTBOM.

Bo-BropbIxX, cornacHo cT. 3 [Iporokona rocygap-
CTBA-YYaCTHUKU INIPYHUMAIOT Mepbl, KOTOpPbIE MO-
TYT OKa3aTbCs HEOOXOMVMMBIMU [ YCTAaHOB/IEHMA
CBOEN IOPUCAVKLUM B OTHOILIEHUY IPECTYIIEHNI],
YKa3aHHBIX B CT. 2 [IpoTOKO/Ia, B 4aCTHOCTY B CUTY-
allMAX COBEPIUEHNA IPeCTYINeHNsA IPOTUB WM Ha
60pTY CTalMOHAPHOI IIATPOPMBI /OO TPKHAHN-
HOM JJaHHOT'O TOCY/JapCTBa.

B cnienmanbHOIL MuTEpATYpE BHICKA3aHbI B 11€/I0M
0060CHOBaHHbIE CYXX[IEHNMA O 3HAYMMOCTU MEXJY-
HApOJHOTO COTPyAHMYeCTBA B OoOpbbe ¢ akTamm
HMpaTcTBa U TeppopusMa Ha Mope [Kusasesa, Kus-
3eBa 2014:157-187]. CoBpemeHHBbIe 3apybexHbIe
UCCTIEfIOBATeM TAK)Ke YKA3bIBAIOT, YTO «HOpUAMYe-
CKUe IIOC/IefiCTBUSA HallafileHNsA Ha MOPCKYI0 Hedre-
ra3oByl0 YCTAaHOBKY pas/IMyaloTCs B 3aBUCUMOCTU
OT TOTO, Il COBEpLIAeTCA HalaJieHNe: B OTKPhITOM
MOpe, B UCK/IIOUUTEbHOM SKOHOMMUYECKOI 30HE
WIN B IIpefiefiax CyBepeHUTeTa rocyaapcTaa (B Tep-
pUTOpMATIbHOM MOPE MY BO BHYTPEHHMX BOJIaX IO-
cymapcta)» [Geiss, Petrig 2011:222].

BmecTe ¢ TeM HY)XHO YYUTBIBAaTb CIEHMPUKY
KOHTMHEHTAJIbHOTO 1Lieb(a, Ha KOTOPOM PacIoso-
KeHBI CTallMOHapHBle IUIATQOPMBI. 3aMETHUM, YTO
cormacHo 1. 2 ct. 60, . 1 ct. 77 Kouseunuu OOH
10 MOpPCKOMY IIpaBy 1982 r., a Tak)Ke IPUHATHIM B
COOTBETCTBMM C HOPMaMM MeX/YHApPOLHOIO IIpaBa
aKTaM BHYTPUTIOCY[APCTBEHHOTO IIpaBa, IpUOpex-
HOE TOCYZIapCTBO 00/1a/jaeT VICKTIOUNTETbHON 0pUC-
AMKIVeNl HaJ pPAacloNOXeHHbIMUM Ha KOHTUHEH-
Ta/IbHOM IleNbde YCTAaHOBKAMY U COOPY>KEHMAMI,
B T. 4. BOTHOLIEHN! 3aKOHOB U IIPaBIJI, KACAIOLIMXCS
6esomacHocTu. C ydeToM monokenuit 1. 3 ct. 5 Qe-
JilepanbHOro 3aKkoHa oT 30 HoA6pst 1995 1. Ne 187-D3
«O KOHTMHEHTaNbHOM LIefibder, 4. 2 ¢T. 11 YK PO,
Ha CTAalVIOHAPHBIX IIaTGOpPMaX, PaCIONOKEHHBIX
Ha KOHTMHeHTa/IbHOM Inenbde Poccyn, meiictByer B
HOJTHOM 00'beMe HAI[VIOHA/IbHBIN YTO/IOBHBII 3aKOH
[Ipunenko 2016:8-10].

IIporoxon 2005 r. xk IIporokony 1988 r. mpen-
yCMaTpMBaeT PsAJ, HOBBIX IIOJIOKEHUII, OPUEHTHUPO-
BaHHBIX Ha MOBBIIeHVE 9 HEeKTUBHOCTI MeXaHU3-
Ma IIPOTMBOJEICTBUA aKTaM Teppopy3Ma Ha Mope,
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opHako Poccyst (kak 1 60/IBLIIMHCTBO TOCYAAPCTB) B
HeM He y4acTBYeT.

ITo obcrosTenpcTBaM patudmkanmu Poccwit-
ckoit ®enepanneit [Iporokona o 6opbbe ¢ He3aKOH-
HBIMJM aKTaMJV, HAaIlpaBJIeHHBIMY NIPOTUB Oe3orac-
HOCTM CTaLlMOHAPHBIX I/IAaTPOPM, PaCIONOKEHHBIX
Ha KOHTMHeHTajIbHOM wIenbge (1988 r.), cmemyer
BECTM pedb O HEOOXOAMMOCTYM VMIIEMEHTALUN
IOTIO)KEHWIT JTAHHOTO MEXIyHapOIHO-IIPaBOBOTO
aKTa B HAl[VIOHAJIbHOM YTO/IOBHOM 3akoHe. ITocre-
lOBaTeIbHAsA peanu3alyisd JaHHOTO IIOfXOfa COOT-
BETCTBYeT MEXIYHAPOZHO-IIPAaBOBOMY IpPUHINITY
II0OPOCOBECTHOTO BBINONHEHNA O0A3aTENbCTB 110
MEeX/JYHApOJHOMY IIpaBy M IOBBICUT aHTUKpPU-
MMHQ/IBHYIO (B T. 4. aHTUTEPPOPUCTUYECKYIO) 3a-
IMIEHHOCTh CTAllMOHAPHBIX IUTaTPOpM, a TakK-
e CO3acT HeOOXONVMYI IPAaBOBYK OCHOBY JJIA
HOBbIIIEHNS 9(PQPEKTUBHOCTY IIPOTUBOAEICTBUSA
KOHBEHIIMOHHBIM IIPeCTYIUIEHUAM, ObecredeHns
HEOTBPATHMOCTY YTOIOBHOI OTBETCTBEHHOCTH IIO
¢akram ux coepueHns. B cBorw odepenp MpaBoox-
paHNTe/IbHBIE OpraHbl OYAYT CHaOXKeHbI JIeiICTBEH-
HBIM YTOJIOBHO-IIPaBOBBIM MHCTPYMEHTOM 60OpbObI
C TOCATATeNbCTBAMM Ha 6€30I1aCHOCTDb CTalMOHAp-
HbIX IUTaTGOpM, M30aBIEHBI OT HEOOXOZMMOCTI
npuberath K «BbIHY)KIEHHOI» (He BIIO/IHE TOYHOI)
KBa/IMUKALMM TAKOTO POJa IPOTUBONPABHBIX Jie-
AHMI (KaK 3TO MMEJIO MeCTO B CUTyaLluM IIpUBJIeYe-
HIA K YTOJIOBHOJ OTBETCTBEHHOCTM aKTMBIUCTOB He-
IPaBUTENIbCTBEHHOI opraHmsanun Greenpeace I10
(bakTy UX NPOTMBOIPABHOM AKUMYM B OTHOLICHUM
cranmoHapHoit mwiardopmsl «IIpupasmtomuas», no-
JIy4UBLIEN IMPOKOE OCBEILEHNE B CIIEIATIbHOM OT-
e4eCTBEHHOI 11 3apybexHOIT MTepaType [3axaposa
2015:82-86; Yepmagbesa 2017:104-111; Mossop
2016:60-87; Noto 2016:36-56; Oude Flferink
2016:382- 406]).

B o6ocHOBaHIe HEOOXOAMMOCTI Pa3paboTKy U
BBEJEHNA B YTOJIOBHBIN 3aKOH CIIELMAIbHON HOP-
MbI 06 YTOJIOBHO-IIPaBOBOJI OXpaHe CTal[IOHAPHBIX
1aTGOpM yKaKeM ellle Ha JBa IOPUAMYECKM 3Ha-
YJMBIX 00CTOATENbCTBA. Bo-IIepBbIX, C TOUKM 3pe-
HIA MEXAYHAPOITHOTO U BHYTPUTOCYAAPCTBEHHOTO
IpaBa IPaBOBOJI CTAaTyC CTAIMOHAPHBIX IUIATHOPM
OCTaeTcs He BIIONHE OIpefeneHHbIM. I[Ipyn stom
COIIACHO HAyYHOMY IIOAXOly, OCHOBAaHHOMY Ha
aHa/M3e MEXIYHapOJHO-IIPABOBBIX 1 HAI[VIOHA/Ib-
HO-IIPABOBBIX JMCTOYHUKOB, CTallMOHapHBIE IUIAT-
¢bopmbl, 3aduKcHpOBaHHbIE Ha JHE BofoeMa (Mop-
CKOTO VIV IHOTO) [/l VICTIO/Ib30BaHMA IO LieIeBOMY
Ha3HAYeHUI0, Y>Ke He COOTBETCTBYIOT IPABOBBIM
KpuTepyusiM NOHATUA cypHa [[aBpmnmua 2017:14-
18]. Bo-BTOpBIX, CTalOHapHbIe IIATGOPMBI IIpef-
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CTaBJIAIOT OO0 CIOKHBIE, HAYKOEMKIe 00beKTHI,
HOJBEp)KEHHbIE TEXHOTEHHOMY J 9KOJIOIMYeCKOMY
pucky [AmmmkoB 2013:54-57]. 3ametuMm TakxKe,
YTO B YTOJIOBHOM 3aKOHOJATe/IbCTBE HEKOTOPBIX 3a-
py6exusix crpan (CIIA, IIBenus) nmerTcs cre-
IMajIbHble HOPMBI, IPefyCMaTpUBAOIIIE yrONIOB-
HO-TIIPABOBYI0 OXpPaHy CTallMOHAPHBIX IUIATPOPM
OT IPECTYIJIEHUI TEPPOPUCTUYECKON HaAIlpaBIeH-
HocTi’. KpoMe TOro, Kak IOKa3bIBaeT OTpaKeHHas
B IUTEepaType MPaKTHKa IPaBOBOTO PearMpoBaHsA
Ha (aKTbl IPABOHAPYIIEHNI, TOCATAIOMNX Ha Oes-
OIACHOCTb CTAI[VIOHAPHBIX IUTaTGOpPM, yKa3aHHbIE
IPaBOHAPYIIEHNA OXBAaTBHIBAIOT HE TOJIBKO Teppo-
pUCTNYeCKIe, HO Y IHBIe IPOTMBOIPABHbIE eAHNA
[Kaury6cxmit 2014:5-14].

B nenom B o603HaueHHOIT cdepe mmeeTcs 3Ha-
YUTENbHBIN IOTEHLMANT MeXIYHapPOZHOTO U Ha-
IIMIOHA/IBHOTO YTO/NIOBHOTO IpaBa. Tak, IO Bceil
BUJMMOCTY, NIPAaBOMEPHO CTaBUTb BOIPOC O CO-
BEpIICHCTBOBAHMY HOPM MEX/[YHApOJHOTO IIpaBa
¥ HaI[VIOHA/IbHOTO 3aKOHOJATeTbCTBA 00 YTOIOBHO-
IPaBOBOJI OXpaHe MaruCTPaIbHBIX TPYOOIPOBOIOB.
[TosicHuMm, uTO MMeeTcA B BUnLy. B merictByromem YK
P® ectp c1. 215.3 «CaMOBONIBbHOE TOIK/IIOUYEHNE K
HedTenpoBofaM, HedTeNPORYKTOIPOBOKAM U ra-
30IpoBOfaM 1160 MpUBEEHNE UX B HETOTHOCTD,
Y STOM IO CMBICTY YTOJIOBHO-IIPABOBBIX IPEIIN-
CaHMIT YTOJIOBHAsA OTBETCTBEHHOCTD HACTYIIAeT K
Ha/IMYMU YMBIC/IA, A 110 4. 3 (T/je pedub UJeT O paspy-
meHnn HedpTe- MM Ta30MPOBOAA) — IPY HATUIUK
Y BUHOBHOTO KOPBICTHBIX VJIU XY/IUTAHCKUX HOOYX-
JEeHMIT; 4. 4 TaHHOM CTaTh) PacIPOCTPaHsAET YION0B-
HO-IIPABOBYI0 OXPaHy TakXKe M Ha MarucTpajbHble
Tpy6omposoasl. Mexay Tem B Konsenumn OOH
1o MopckoMy mpaBy 1982 r. (ct. 113 «PaspbiB wm
HOBpeX/eHNe OABOJHOro Kabens nm Tpybonpo-
BOJIa») TIO/IOKeHNs 00 YrOlOBHO-IIPaBOBOI OXpaHe
JAHHOTO MHPPACTPYKTYPHOro 06bekTa chopmynu-
POBaHBI KOHLIENITYa/IBHO HO-IPYTOMY.

3amerum, uto panee B YK PO 6pura mpemycmo-
TpeHa cT. 269 «Hapyuienne npasun 6e30macHOCTI
IpY CTPOUTENLCTBE, SKCIUTYaTAllMU WM PEMOHTE
MarucTpalbHBIX TPYOOIPOBOIOB», HO € 21 OKTAOPA
2018 r. oHa 6ObUrTa MpU3HaHa yTparusLIeit cuny. Ha-

JIIIO 3aKOHOJATE/IbHbII Po6ert, TpeOyommii Boc-
IIO/IHEHVsI C Y4eTOM COOMIOfeHNsI MeXIyHapOJHO-
IIPABOBBIX 00513aTeIbCTB FOCYHAPCTBA.

4. 3aKnoueHne

B coBpeMeHHBIX YC/IOBUAX Ha3perta IOTPeOHOCTD
IOPUAN3ALNYA KATErOpUM «0e30IacHOCTh 3Hepre-
TUYECKON JeATenbHOCTN». [Ipy 3TOM IpaBOMepHa
IIOCTAaHOBKA BOIIPOCA O BBIIETIEHNM BHYTPEHHel! (C
TOYKV 3peHusi 6e30IIaCHOCTY OOBEKTOB SHEPreTH-
ki1, TOK, miozeli, BOB/Ie4eHHBIX B IIPOIECC UX IKC-
IUTyaTalM) U BHELIHei (C TOYKM 3PeHNs PUCKOB 1
YyTPO3 CO CTOPOHBI CaMOJi 3HEPTETUYECKOI eATENb-
HOCTY Ui OKpYXKaloleil cpenbl) 6e30macHOCTI
SHEPreTUYecKoll JieATeNbHOCTN. XapaKTep Yrpos
0€30I1aCHOCTY 9HEPreTUYecKoil [JeATeNbHOCTH, a
TaK)Xe Yyrpo3 0e30IacHOCTU OKpY KaolLell cpefie co
CTOPOHBI SHEPTeTHYECKOI JIeATeTbHOCTI MO3BOJA-
eT BBIJIE/INTD PAL «CPe30B» PAacCMaTPUBaeMoro de-
HOMeHa (aHTUKPMMMHA/IbHAS 3alIUIIEHHOCTD, IIPO-
MbILITIeHHass ¥ MHQOpMaIOHHas 0e30IacHOCTb,
aKojornyeckas 6esomacHocTs). Ha mpakruke mpa-
BOBOe obecreyeHe 6e30IacHOCTY SHEPreTUIeCKO
JIeATEIbHOCTI OCYIIECTBIACTCA MOCPEACTBOM KOM-
IIeKCa IPaBOBBIX HOPM M MHCTUTYIMOHA/IbHO-TIPa-
BOBBIX JMHCTPYMEHTOB, OCHOBHAf 4acTb KOTOPBIX
VIMeeT HaIlMOHAJIbHO-NIPAaBOBYI0 HpMpoxy. Bmecre
C TeM NPUMHLVINAIBHO BaKHOE 3HAYeHMEe B pac-
cMaTpyBaeMoii cepe MEX[YHapOJHO-IPABOBBIX
Pery/ATopoB, B IIEPBYI0 OUYepeb, MEXXAYHAPOTHBIX
JIOTOBOPOB, IPENOIIPEe/IeHO 0CO00IT KOOPANHUPY-
IOLIelT POJIbI0 MEXAYHAPOTHOTO IIpaBa, COBPEMEH-
HBIMJM peaMsAMU VHTETPALVIOHHBIX IIPOLIECCOB, a
Takke (PaKTOPOM PACHOTIOKEHUA psAfa SHepreTu-
4eCKMX 00bEKTOB B IIPOCTPAHCTBAX C MEXK/YHAPOJ-
HO-IIPaBOBBIM J CMEIIAHHBIM IIPABOBBIM PEKIMOM.
CoOTBeTCTBEHHO, U B 0003Ha4YeHHON cdepe IMOx
BIIMAHNMEM MEXTYHapOTHO-IIPAaBOBBIX ITOJIOXKEHMWIL,
BO B3aMMOCBA3MU C HUMH, B 0OecIieueHe BhITEKal-
IIVMX U3 HUX IOPUAVYECKUX 00A3aTeNbCTB rOCyAap-
cTBa (GOPMUPYIOT U Pa3BUBAIT HALOHATbHOE 3a-
KOHOJIaTe/IbCTBO 1M VMHCTUTYLMOHAIBHO-IIPAaBOBbIE
VIHCTPYMEHTBI.

3 Tak, B CLLIA 3akoH o 6opbbe c Teppopusmom (Limiting and strengthening America by providing appropriate tholy require
to intercept and obstruct terrorism), NPUHATBIN B CBA3M C peaKkumel Ha ceHTAbpbckme cobbitust 2001 T. 1 UHKOPNOPUPOBaH-
HbIi B 1. 113B ®epepanbHoro YK (pa3g. 18 C3), oTHOCUT K MpecTynneHnam Teppopuama (Mpu ycnoBmm, YTo AesHre npecre-
ZyeT LieNb OKa3aTb JaB/eHVe Ha MPaBUTeNIbCTBO, MyTeM 3anyrBaHNA UM YIpo3 UKW B KauecTBe Mep BO3L4eNCTBUA), B YaCTHO-
CTW, HACUIbCTBEHHblE AeNCTBYA B OTHOLLEHN MOPCKUX CTaLMOHapHbIX nnatdopm (cT. 2281). B YK LUBeuun npegycmoTpeHa
CT. 53, yCTaHaBNMBAOLLasA YrofOBHYI0 OTBETCTBEHHOCTb 3a 3aXBaT UiW AeNCTBISA, yrpoxatoLme 6e30nacHOCTY CTaLMOHapHON

MOPCKOM NNaTdpopMbl, Kak 3a akT Teppopmrsma.
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B3anMocBsA3b MeXAYHApOTHO-IIPABOBBIX M Ha-
IMIOHA/IbHO-TIPAaBOBBIX PETy/IATOPOB, X COYETaHME
U COCTaB B Ipolecce obecreyeHns 6e30macHOCTI
SHEpPreTHYeCKOll AesATebHOCTU (IIPUMEHUTEIBHO K
OTJEbHBIM 3HEPreTYeCKUM OOBeKTaM, B 4aCTHO-
CTM IUTaBY4YMM aTOMHBIM 3/IEKTPOCTAHIVAM) MOTYT
IPVHUMATh CTI0XKHBIE, KOMOVHPOBaHHbIE (HOPMBI,
4TO, B CBOIO OYepefb, CTABUT Ilepef; MEeKYHapOJ-
HO-IIPABOBOII HAYKOW ¥ IPAKTUKOI [OIIOTHUTENb-
Hble 3aJla4yl TEOPETNYECKOro M IPUKIATHOTO Xa-
pakrepa. IIpoTuBogeiicTBME aKTaM HE3aKOHHOTO
BMeINATe/IbCTBA, IIOCATAIONIMM Ha 0e30IacHOCTD
SHEpPreTHYeCKOll IeATeIbHOCTY, CTPOUTCA BO B3an-
MOCBS3)1 HOPM MEX/IyHapOHOTO J1 HAI[VIOHA/IbHOTO
YTOJIOBHOTO IIPaBa, YTO IPefONpefe/seT IOCTaHOB-
Ky BOIIPOCa O XapaKTepe YKa3aHHOJ B3aIMOCBSA3Y 1
HOTEHIIMale COBEPIIEHCTBOBAHMA HAIVIOHAJbHOTO
YTOJIOBHOTO 3aKOHOJIAaTe/IbCTBA B PACCMATPMBAEMOI
cepe. MexxyHapofHOE yrOJIOBHOE IIPAaBO M Ha-
IMIOHA/IbHOE YTOIOBHOE IIPaBO B IIPOLIECCE BBINOI-
HAEMBIX MMM QYHKIMII 110 OXpaHe IPaBONOpsALKA
U, B YaCTHOCTH, IIpU obecredeHnn 6e30macHOCTI
SHEpPreTIYeCKOll IeATeIbHOCTI He CIMBAIOTCA B He-
KIJi KOHIJIOMEpAT, @ COXPAHAIOT CBOK CHCTEMHYIO
IPVMHAIEKHOCT, IPYM 3TOM B3aVIMOCBA3b HOP-
MAaTUBHBIX IOJIOXEHUII U IPaBONPUMEHNUTETbHBIX
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noaxoabl K NTOHAMAHUIO U
HOPMATUBHOMY OINPEAEJNIEHUIO
KATETOPUN «<KUBEPMNPECTYINHOCTb» U
CMEXHDbIX MOHATUN B NPAKTUKE
PETMOHAJIbHbIX MEXAOYHAPOOHbIX

OPIrAHU3ALUN

BBEJJEHME. Ha ¢pore paseepHysuteiicsi snudemuu
KopoHasupyca Hamemueuiuecs 6 npeovloyujue 200l
meHOeHUUY KubepnpecmynHocmu 00Cmuenu Hebbléa-
Tolx macuimabos. CripemurmenvHulii nepesod MHO2UX
6asosvix cep 00UlecmBeEHH020 PYHKUUOHUPOBAHUS
HA UUPPOBYI0 NAAMPOPMY 8 YCToBUIX Pakmuuecko-
20 Npaso6020 6aKyymMa NPedoCHAsUsl NPectnynHuKam
npakmuuecku OeszgpanutHvie 603MOMHOCMU. B amux
YCTI0BUAX 3A0a4A COBEPUUEHCINBOBAHUS U YHUPUKAUUU
6a3oevix Kamezoputi 6 chepe 60pvObL ¢ «HOBOU Popmoii
npecrmynHOCU» NPeocmassisien nepeocieneHHblil uH-
mepec He MOTbKO ¢ NO3ULULL 3aNPOCOS MeoPUL, HO U 071
CO30aHUsT  IPPeKMuU6H020  MeNOYHAPOOHO-NPABOBO20
MexXaHU3Ma NPoMue00eticmeust 0GHHOTI yzpose.
MATEPMAJIbI I METO[DbI. Mamepuanom ons uc-
C71e008aHUST NOCTYHUU NPABOBble OOKYMeHMbl, pas-
pabomarHvle no0 3eudoi 14 pesuoHanvHvlx MexOyHA-
POOHYIX OpeaHU3AUULL, NPeOCABIAIOUAUX CO0OTE 1Y U
UHYH0 Pe2UOHATIbHYI0 2PYNNY, HAYHHble MPYObl 3apybe-
HbIX U OMe4ecBeHHbIX yeHblx. Memodonoeuueckyio
0CHOBY UCCIE00BAHUS COCMABUNU MPAOUUUOHHDLE 0L
1opuduHeckux pabom obuieHay Hbvle U YACHHOHAYYHbIe
Memoobl NO3HAHU.

PE3YJIBTATBI UICCIIEJOBAHVA. B pesynvmame
1p0Be0eHH020 UCCTIE008AHUS ObIIU BbIAETIEHbL HECOTIACO-
BAHHOCb MEPMUHOTIOUL, OMCYIICEUE e0UH000pA3-
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HO NOHUMAEMO20 U NPUMEHSEMO20 HOPMAMUBHO-3aKpe-
171EHHO20 ONpedeneHUst <HOBOLI POPMbL NPECHyHOCIU»
U CMeXHCHbIX NOHAMULL, KOMOpble CO0Meencmeosan bl
Kpumepuio aymenmuuHocmu. PeeuoHanvHole mexncoy-
HAPOOHbIE OP2AHUAUUL ONEPUPYIOM MAKUMU NOHA-
MUAMY, KAK «KUOePNpecrmynHocmb», «amaxu npomue
UHPOPMAUUOHHDIX CUCEM», «NPeCMYNTICHUST 8 cepe
KOMNbIOMEPHOTE UHPOPMAUUUY», «NpecmyNnieHUs 6 cie-
pe UHPOPMAUUOHHBIX MeXHONOULL», «UHPOPMAUUOH-
HASL NPECTYNHOCbY, «NPECTNYNIeHUST, OMHOCSUAUECS
K KOMALIOMEPam U cemsim», «PUCKU UUgdposoti be3ondc-
HOCIU», «UCNOTIb308aHUe UHPOPMAUUOHHO-KOMMYHU-
kayuonHvix mexronoauii (MKT) 6 meppopucmuveckux
u npecmynHvlx uensx». Bee amo ceudemenvcmeyem o6
OMCymcmeuL eOUHbIX N00X0008 K NOHUMAHUI0 CAMOUL
CyuHOCMU U cneyuguueckux ocobeHHocmeti 0aHH020
KPUMUHATIDHOZ0 S6TIEHUSL.

OBCYJKIEHME U BBIBOJIDBI. Asmop obpauiaem
BHUMAHLE, 4IMO MEPMUH «KUOEPHPECIYNHOCTbLY UC-
nomv3yemcst 6 7 u3 14 epynn meuoyHapooHvix O0oKy-
MEHIO06 pecUoHanbHO20 Xapakmepa. Ananu3 pabom
omeuectmeeHHbIX U 3apybexcHbIX ucciedosamerneti noo-
meepioaen 000CHOBAHHOCTb NPUMEHEHUS MEePMUHA
«KUOEPNPECynHOCHIb», KK HAUO0Iee NOTHO U MOUHO
OMPANAOULee0 YHUKAIbHbIE CBOLICMea 0aHHO20 6U0A
NpecmynHoCHU, e20 MexHu4ecKyto cocrmassstousyro. Ha
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J1.M. CrapkoBa

0CHOBE COOMHECEHUS U CPABHUMETLHO20 UCCTIE008AHUS
MEPMUHO8 «UHPOPMAUUOHHAS NPECINYNHOCTY, «KOM-
NYIOMEPHAS NPeCHIYNHOCbY, «KUOEPHPECIYRHOCHTbLY
asmop gopmynupyerm 6a3oevie NONOHeEHUS, KOMopble
BO3MONHCHO yHecHb NPU NONbIMKAX PA3PAbOMKU yHUPU-
UUPOBAHHO20 NOHAMUSL. ABmop obpawjaem eHUMAHUe
HA MOM aKm, 4mo ¢ y4emom cheyupu1eckoz xa-
paxmepa obvexma, npeomema u BUPMYanvHOLL cpedbl
coBepueHUs 0aHHbIX npecmynsienutl, mo6as npasosast
HOpMA 007HHA ObiMb CHOPMYIUPOBAHA U COOMHECEHA
€ 00BEKMUBHOTE BO3IMONCHOCIILIO ee NPaKMuHecKoti pea-
TIU3AUUU C YHeNOomM MexXHUHeCKUX 0cobeHHocmetl.

KITIOUEBBIE CJIOBA: kubepnpecmyntHocmy, Kxom-
NbIOMeEPHAS  NPeCMYNHOCHb,  UHHOPMAUUOHHAS
NpecmynHoctb, — MeXHOMPOHHAS  NPecrynHoCHb,

MeHOYHAPOOHDle PecUOHAIbHDIE OPeAHUIAUUL, MENODY-
HAPOOHO-NPABOBAS CUCINEMA NPOMUBO0ELICINBUST Kul-
bGepnpecmynnocmu, YHUPUKAUUS NOHAMULIHO20 anna-
pama

A DUTUPOBAHMSA: Crapkosa JL.M. 2021. Ilon-
XOfibl K IOHMMAHMIO ¥ HOPMATUMBHOMY OIPEJE/IEHNIO
KaTeropum «KMOEpIIPeCTyYIIHOCTb» M CMEKHBIX I10-
HATUIE B TIPaKTMKE PEIVMOHABbHBIX MEXIyHAPO/-
HbIX OpraHmsaimit. — MOCKOBCKULL HypHAT mexncoy-
HapooHozo npasa. Ne4. C. 123-135. DOL: https://doi.
org/10.24833/0869-0049-2021-4-123-135

Asmop 3asensem 06 Omcymcmeun KOHPIUKMaA uHme-
pecos.
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APPROACHES TO UNDERSTANDING
AND NORMATIVE DEFINITION

OF THE CATEGORY OF “CYBERCRIME"
AND RELATED CONCEPTS

IN THE PRACTICE OF REGIONAL
INTERNATIONAL ORGANIZATIONS

INTRODUCTION. Against the background of the un-
folding epidemic of coronavirus, the trends in cybercrime
that appeared in previous years have reached unprece-
dented magnitudes. The rapid transfer of many basic
spheres of social functioning to a digital platform in an
actual legal vacuum provided criminals with almost un-
limited opportunities. In these circumstances, the task of

124

improving and unifying the basic categories in the field of
combating the «new form of crime» is of paramount in-
terest not only from the point of view of theory, but also in
order to create an effective international legal mechanism
to counter this threat.

MATERIALS AND METHODS. The material for the
study were legal documents developed under the auspices
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of 14 regional international organizations, which repre-
sent one or another regional group, scientific works of
foreign and domestic scientists. The methodological basis
of the study was the general scientific and private scien-
tific methods of cognition, traditional for legal work.

RESEARCH RESULTS. The study revealed inconsist-
encies in terminology, the absence of a uniformly under-
stood and applied normative definition of a «new form of
crime» and related concepts that would meet the criteri-
on of authenticity. Regional international organizations
operate with such concepts as "cybercrime”, "attacks

"o

against information systems", "crimes in the field of com-
puter information”, "crimes in the field of information
technology", "information crime", "crimes related to com-
puters and networks", "digital security risks”, "the use of
information and communication technologies (ICT5) for
terrorist and criminal purposes”. All this indicates the ab-
sence of common approaches to understanding the very
essence and specific features of this criminal phenome-
non.

DISCUSSION AND CONCLUSIONS. The author
draws attention to the fact that the term "cybercrime" is
used in 7 out of 14 groups of international documents of a
regional nature. Analysis of the work of domestic and for-
eign researchers confirms the validity of the use of the
term "cybercrime", as most fully and accurately reflecting

1. BBenenmne

a BCeM IPOTSDKEHIM PasBUTISA M CTAHOBJIE-

HYA MTHOPMALMOHHOTrO 001ecTBa MHPOP-

Manys Kak 6a30BbIil pecypc HpefcTaBIsna
MHTepeC /ISl KPYMMHATbHBIX CTPYKTYP, UCIOTIb3Y-
IOLIMX JJOCTVDKEHUSI TEXHOTOTMYECKON PeBOJIIOLNI
KaK B Ka4yeCTBe CPeCTBA, TaK I B KadecTBe 00beKTa
npectymennit. IlosBnenne rnobanpHoi cetn VH-
TepHET BBIBOAUT IMpPOOTEMY KMOepIpecTyIHOCTH
3a paMKJ BpeMEHHbIX, IIPOCTPAHCTBEHHBIX 1 JaKe
nonmmTudeckux rpaunt. KubepnpecrymsocTs npu-
obpeTaeT XapaKTep TPAaHCHAIL[VIOHAIbHOI YIPO3BI,
Tpebyromeit 3¢ PeKTUBHBIX U CBOEBPEMEHHBIX Jieil-
CTBHMIT CO CTOPOHBI MEXAYHAaPOJHOTO COOOIIECTBA.
OJIeMeHT TPaHCHAIMOHATbHOCTY [elaeT MeXHy-
HapOJHOe COTPYAHNMYECTBO K/IIOUEBBIM (aKTOPOM
OpuHATHS 9PPEKTUBHBIX Mep IPOTUBOAEICTBIS
HOBOJ1 yrpose. Ha sTom srame HaumHaercs ¢op-
MUpPOBaHUE MEXAYHAPOAHON CUCTEMBI IPOTUBO-
IeVICTBUS KUOEPIPECTYIHOCTH, B OCHOBY KOTOPOIi
3aK/IafIBIBAIOTCSL [IPABOBBIE MCTOYHMKM MEX[yHa-
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the unique properties of this type of crime, its technical
component. Based on the correlation and comparative
study of the terms "information crime”, "computer crime”,
“cybercrime”, the author formulates basic provisions that
can be taken into account when trying to develop a uni-
fied concept. The author draws attention to the fact that,
taking into account the specific nature of the object, sub-
ject and virtual environment of committing these crimes,
any legal norm should be formulated and correlated with
the objective possibility of its practical implementation,
taking into account technical characteristics.

KEYWORDS: cybercrime, computer crime, informa-
tion crime, technotronic crime, international regional
organizations, international legal system against cyber-
crime, unification of the conceptual apparatus

FOR CITATION: Starkova L.M. Approaches to Un-
derstanding and Normative Definition of the Category
“Cybercrime” and Related Concepts in the Practice of
Regional International Organizations. — Moscow Jour-
nal of International Law. 2021. No. 4. P. 123-135. DOIL:
https://doi.org/10.24833/0869-0049-2021-4-123-135

The author declares the absence of conflict of interest.

ponHoro xapakrepa. Ha mpoTspkeHMM HOCIETHUX
20 neT B psfe pernoHOB ObUIM pean30BaHBI pas-
JIMYHBIE TIOAXOMBI, HAIIPABIeHHble HAa IIPABOBYIO
peraMeHTanuo 60pbObI C KMOEPIPeCTYIHOCTDIO I
IPVHSTB COOTBETCTBYIOIIIE PETMOHATIbHbIE COITIA-
IIEHNA.

Crout OTMeTNTb, 4TO IIpobIeMa K1bepIpecTyI-
HOCTH, 0€3yCTOBHO HOCKUT KOMIUIEKCHBINI MHOTO-
ACTIEKTHBII XapaKTep, YTO OIpefe/isieT MHOroobpa-
31Ie HaIIpaBJIeHNIl U TOJXOMOB K ee MCCIIeOBAHMIO.
[ToaTomy B aHHOIT paboTe Mo/IaraeM HeoOXORMMbIM
Cy3UTb paMKH KccrnefoBanus. Takum obpasom, Ie-
JIbI0 JAHHOI PabOTBI SIB/IAETCS aHA/IN3 OHATUITHOTO
ammapata B cdepe 60pbObI C KNOEPIPECTYITHOCTHIO
(MOHATMA «KMOEPIPECTYIHOCTbY, «MHPOpPMAIN-
OHHasl NPECTYIIHOCTb», «KOMIIBIOTEPHAS [PECTYII-
HOCTb»), Pa3pabOTaHHOTO 1 MPUMEHIEMOTrO B paM-
Kax MeXJYHAPOXHBIX HOPMATVMBHBIX JMCTOYHMKOB
PernMoHa/IbHOTO XapaKTepa U BbIpabOTKa Ha OCHOBE
IPOBEIEHHOTO CPABHUTENIBHOTO aHA/MN3a PEKOMEH-
ALV ¥ JOKTPMHATBHOTO 000CHOBAHVS IPUMEHN-
MOCTH PaCCMOTPEHHBIX IPABOBBIX KaTeTOPMIL.
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2. HopmaruBHoOe onpefenenne NOHATIA
«KNOepIpecTymHOCTD», IPUMEHsIeMoe
B IOKyMEHTaX perMOHa/IbHbIX MEKAYHAPOTHBIX
opraHmusanmi

B ocHOBY mccnefoBaHys 3an0)KeH aHAIN3 Ipa-
BOBBIX JJOKYMEHTOB, pa3pa0OTaHHBIX B KOHTEKCTe
VI TIOf, 9TUjoil 14 perroHanbHBIX MEXIYHApPO[-
HBIX OpraHU3aLNii, IPEACTAB/IAIONINX COO0I TY WK
VHYIO PETMOHAIbHYIO TPYIIIY COITIACHO IPUHIUITY
reorpaduyeckoro pacnpegenernsa. Crout orme-
TUTb, YTO JOKYMEHTbHI pasIMyalOTCsA IO Ipujmde-
CKOIf C17Ie ¥ COOTBETCTBYIOIVM ITPABOBBIM ITOCTIE]-
ctBuAM. Vicxomss M3 Kputepus o00A3aTeTbHOCTH,
JlaHHBIe JOKYMEHTBI pasfiefieHbl Ha [Be TPYIIIbI:
ob6sA3aTe/bHBIE U PEKOMEHMIATEIbHOTO XapaKTepa.
Tax, psap noxymenTos (Kousenuns Cosera EBpomnsr
o xubepnpecrynnoctu 2001r., Kousenunsa Adpu-
KaHCKOTO CO03a 0 KnOepOe30macHOCTY 1 3alluTe
HepCcoHaMbHbIX faHHbIX 2014 1., Konsennua Jlurn
apabCKMX TOCYAapcTB 0 60pbbe ¢ IpecTyIIEHNAMM
B o6macTu nHdpopManoHHbIx TexHomoruit 2010 .,
Cornamenye 0 COTPYJHUYECTBE TOCYHAPCTB —

ydactHukoB CHI' B 6oppbe ¢ mpecTyIieHUsAMM B
cepe nupopmaronHbIx TexHomornit 2018 r. 1 1p.)
VIMEIOT XapaKTep MeXIOCY[aPCTBEHHBIX COIVIAlle-
HIII, YTO BJIeYEeT HAJIOXKEHMe OIpefe/IeHHBIX 0pu-
IVYeCKNX 0053aTe/bCTB Ha TOCYAAPCTBO-YYaCTHNU-
Ka B COOTBETCTBVM C IIPYHIIMAIIOM JOOPOCOBECTHOTO
BBINIO/IHEHNS 0043aTe/bCTB, IPUHATBIX Ha ce0s B
COOTBETCTBMU C MEXIYHAPOIHBIM COIIAlIeHMeM'.
lpyrue moxymentsl (TumoBble 3akonbl Coppyxe-
ctBa Haumit o KOMIIbIOTEPHBIX NPECTYIUICHUAX 1
37IeKTPOHHBIX JoKasaTenbcTBax 2002 r., Tumosoit
3aKOH O KOMIIBIOTEPHBIX HPECTYIUIEHUAX U Kubep-
npectynHocty Coobuectsa passutus HOra Appu-
ku (CAJIK) 2012 1., Jexnapauys G7 06 0OTBeTCTBEH-
HOM IIOBEJICHIM TOCY/IAPCTB B KMOEPIIPOCTPAHCTBe,
Jlyka, 2017 T. M Op.) HOCAT PEeKOMEHHATEeTbHBII
XapaKTep U BBICTYNAIOT B KadyecTBe OOILINX IIpaBo-
BBIX PaMOK U TUIIOBBIX MOJIe/Iel 3aKOHO/JaTeIbCTBA
B chepe HPOTUBORENCTBUSA KUOEPIPECTYIHOCTH,
4TO, B CBOKO OYepefb, He IIPe/IonaraeT yCTaHOBIe-
HMe KaKUX-MOO IOPUANYEeCKNX 00A3aTeNbCTB A
rocy#apcTs. B Tabnuie comep)xuTcs IOMHBII Tepe-
4eHb YKa3aHHbBIX JOKyMEHTOB:

O6s3aTenbHble

PeKomeH,anen bHOIO XapakTtepa

Cosert EBponbi:

KoHBeHuma CoBeTa EBponbl o
KnbepnpectynHoctn 2001 r. (ByganewTckan
KoHBeHUuA)

Coob6uectBo pa3Butus tlOra Appuku (CAJK):
TUMNOBOI 3aKOH O KOMMBIOTEPHDBIX MPECTYNEHNAX 1 KNGepnpecTynHoCTy
CoobuiecTtBa pa3sutus tOra Adppukm (CALK) 2012 .

EBponeiickuii Cotos (EC):

Nupektunea 2013 / 40 / EC EBponelickoro
napnameHTa n Coseta ot 12 aBrycta 2013 r. o
HanafeHUAX Ha MHPOPMaLIMOHHbIE CUCTEMbI
1 3ameHe PamouHoro peleHna Coseta 2005 /
222/JHA

OpraHunsauna SKOHOMUYECKOro coTpyaHn4YecTBa u passutuna (O3CP):

- «PekomeHpaums O3CP 2015 r. no ynpaefieHnto puckamu Lmdpposoii 6e3onacHocTy
[INA SKOHOMUYECKOTO 1 COLMaibHOro NpoLBeTaHVA», 3aMeHBLUAA AeiCTBOBaBLLNE
paHee «PykoBogawme npuHumnbl O3CP no obecneyeHunto 6e3onacHoCTH
MNHPOPMaLMOHHBIX cMCTeM U ceTelt: Ha nyTu K KynbType 6e3onacHocTu» 2002 T.

- «PekomeHfaLVisA No LrppoBoi 6€30MacHOCTY KPUTUYECKU BaXKHbIX BUAOB
neATenbHoCTM 6bina nputata Cosetom O3CP 2019 r.», 3aMeHuBLas «PekoMmeHZaLnio
O3CP o 3awwuTe KpUTMUECKON MHGOPMaLIMOHHON NHPPACTPYKTYpPbl 2008 r.»

- «PekomeHpaLmn, Kacatowmeca PykoBoAALMX NPUHLMMNOB, PErynnpyoLWmnx 3almnTty
KOHOMAEHUMANbHOCTU 1 TPAaHCIPaHMYHbIE MOTOKN NePCOHaNbHbIX AaHHbIX 1980 r.»
(o6HOBnNEHbI B 2013 1)

- «PekomeHpaumMm o NpuHLMnax GpopmrpoBaHnsa NOAUTKKM B 061acTu MHTepHeTa
2011 r»

- «PekomeHgauma CoeTa no urdpoBon 6e30MacHOCTU KPUTUYECKM BaXKHbIX BUAOB
neatenbHocTy 2019 r.», 3amMeHmBLUaA «PekomeHaaumm CoBeTa No 3almTe KPUTUYECKN
BaXKHbIX MHPOPMALMOHHBIX MHPACTPYKTyp 2008 r.»

- Jeknapauua o undpoBOi SKOHOMUKE: MHHOBaLMW, SKOHOMUYECKUIA POCT 1
coumanbHoe npoLeTaHue (KaHKyHcKana feknapayma) 2016 .

Coppy»KecTBO He3aBMCUMbIX FOCYyAapCcTB
(CHI):

- CornalueHvie o coTpyaHUYecTse B 6opbbe

C NPecTynieHnAMN B chpepe KOMMbIOTEPHOI
nnoopmaumm (Cornawerre Cogpyxectaa
He3zaBucumbix flocypapcts 2001 r.);

- CornalleHue o COTPyAHUYECTBE rOCyapcTB
- yyacTHuKkoB Coppy»ecTBa HezaBncMmbIx
locynapcTs B 60pbbe ¢ npecTynneHnsmmn B
chepe nHOOPMaLMOHHBIX TexHonoruin 2018 T.

Coapy»xecTBo Hauui (BpuTaHcKoe cofpyKecTBO HaLuin):

- TnoBo1 3aKOH O KOMMblOTEPAX U MPECTYMIEHNAX, CBA3AHHbIX C KOMIbIOTEPamM
2002r.

- TuNoBOW 3aKOH 06 3N1eKTPOHHbIX AOKa3aTenbcTBax 2002 T.

' [eknapauus o NpUHLMNAX MeXAyHapOoAHOro NpaBa, KacaoLmXcsa APYKECTBEHHbIX OTHOLLEHUI U COTPYAHUYECTBA MEXAY
rocyfapctBamy B COOTBeTCTBUM € YcTtaBom OpraHusauum O6begrHeHHbix Haumin, npuHaTta Pesontoumnenn NfeHepanbHom Ac-
cambnen OOH 1970 r. foctyn: https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml (gata 06-

paweHuns 04.07.2021).
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LLlaHxalickas opraHnsauusa coOTpyaHn4YecTBa
(lWOC):

CornatueHue o cOTpyaHMNYECTBE B

obnactu obecrneyeHra MexayHapo[HON
MHPOPMALIMOHHO 6e30MacHOCTU, MPUHATOE
LllaHxalnckow opraHm3aLmen cCoTpyaHnYecTBa
B2010T.

OpraHusaumna amepukaHcKux rocypgapcts (OArl):

- PekomeHpaLuu, npuHMMaemMble No NToram coBelaHnii MMHUCTPOB CTULUN 1
leHepanbHbIx Npokypopos Amepukmn (REMJA) 1999-2016;

- PekomeHpauun MexnpaBunTeibCTBEHHON rpynbl SKCNepToB MO
KnbepnpectynHoctn 1999-2016 rr.;

- MMobanbHasa MexxameprKaHCKasa cTpaTervsa no KnbepbesonacHoCTH, yTBepKAeHa
pe3ontoumen AG/RES 2004 (XXXIV-O / 04) TeHepanbHoi Accambnen OAT.

AdpukaHckuii Coros:
KoHBeHUMA AbpUuKaHCKOro cotosa o
Knbepbe3onacHOCTA 1 3aLuyTe NePCOHaNbHbIX

OaHHbIX 2014 1. nen 1997r.

Jlyka, 2017 .

lpynna 7 (8) / G7 (8):
— MpUHYMNbI 1 NNaH AencTemin No 6opbbe C BbICOKOTEXHONOMMUYHBIMI
NpecTynneHnAMY, yTBepXKAeH Ha coBeLlaHnn MUHUCTPOB IOCTULN 1 BHYTPEHHYX

- YupexpaeHue MexXAyHapoAHOI KPYrNoCyTOYHOW CeTY pearrpoBaHus Ha
KnbepuHumnaeHTsl B popmare 24 /7
- [leknapauua G7 06 oTBeTCTBEHHOM NMOBEAEHUV FOCYAAPCTB B KMOEPNpPOCTPaHCTBE,

— [nHapckan geknapaums ob nHuumatree Knbepnpasa 2019 .

JKOHOMMYecKoe coobLecTBo
3anagHoadpUKaHCKNX rocyaapcTB
(9KOBACQ):

[unpeKTnBa SKOHOMMNYECKOro coobLlecTBa
3anapHoadpriKaHCKMX rocyAapcTB

(3KOBAC) C/DIR.1/08/ 11 0 6bopbbe ¢
KnbepnpecTynHocTbio B pamkax SKOBAC ot 19
aBrycta 2011 r.

OpraHusauusa no 6esonacHocTu u cotpyaHuuectsy B EBpone (OBCE):

- PewweHne MocTtosiHHoro coBeta OBCE N2 1039 oT 26 anpens 2012r. «<Pa3paboTka mep
YKpenneHnsa AOBEPUA C LieNbio COKPALLEHUA PUCKOB BOSHUKHOBEHNA KOHGNKTOB B
pesynbTaTe UCNOJb30BaHUA NHGOPMALMOHHDBIX M KOMMYHUKALMOHHbBIX TEXHONMOT U
(MIKT)» (2012, HeodpurumanbHasa paboyas rpynna)

- PeweHnie MocToaHHoro coBeta OBCE N2 1106 ot 3 gekabpa 2013 1.
«lepBOHavanbHbIN NepeyeHb Mep yKperneHua gosepus B pamkax OBCE ¢ Lenbio
COKpaLLEeHNA PUCKOB BO3HNKHOBEHMA KOHMSIMKTOB B pe3ysibTaTe UCMOoJIb30BaHUA
MKT» (2013 - nep.biii Habop 13 11 M[)

- PeweHne MoctoaHHoro coBeta OBCE N2 1202 ot 10 mapTta 2016 1. «<Mepbi
yKpenneHusa gosepus B pamkax OBCE ¢ Lienblo cokpalleHna prckoB BO3HNKHOBEHMA
KOH)NIMKTOB B pe3ynbTaTe ncnonbsoaHua VKT» (2016 - BTopoit Habop
fononHuTenbHbIx 5 M)

- MNoctaHoBnexne Coeta MrHUCTPOB N2 5 / 16 «Ycunua OBCE no cokpalyeHumto
PVICKOB BO3HMKHOBEHUA KOHGIMKTOB B pe3ysbTaTe ncnonb3osaHusa VKT» ot 9
fekabpa 2016 1. (2016 — ogobpeHbl NpuHATbIE 16 M)

- MNoctaHosnexne Coeta MnHUCTPOB N2 5 / 17 «Hapawumsanue ycunuin ObCE no
COKpaALLEHIO PUCKOB BO3HNKHOBEHUA KOHGSIMKTOB B pe3ysnbTaTe UCMOoJib30BaHUA
WKT» ot 8 filekabps 2017r. (2017 — cocpeaoTounTbCA Ha peanusauum 16 M)

Jlvra apa6ckux rocypapcrs (JIAT):
KoHBeHums JInrn apabckmx rocynapcrs
0 60pbbe c npecTynneHnaMn B 06nactu

apabckux rocynapcte B 2010 T.

OpraHusauusa CeBepoatnaHTnyeckoro gorosopa (HATO):

TannnHHCKOe PyKOBOACTBO MO MeXAYHapPOAHOMY Npasy, NPYMEHNMOMY K
KnbepBoiiHe, LieHTp nepefoBoro onbita COBMECTHOMN Knbep3awmTol HATO, 2013 r,;
NHOOPMALIMOHHbIX TEXHONIOTMIA, NPUHATa Jurol | TannMHHCKOe PyKOBOACTBO MO MEXAYHAaPOAHOMY MpaBy, MPUMEHUMOMY K
KnbepoiiHe 2.0, 06HOoBNeHHan Bepcua 2017 r. LieHTp nepeaoBoro onbita COBMECTHOW
Knbep3sawmtbl HATO.

AHa/m3 yKa3aHHbBIX JOKYMEHTOB BBIABM/I HECO-
IJIACOBAaHHOCTb TEPMVHOJIOTMY, OTCYTCTBUE eIN-
HOOOpPa3HO MOHMMAaeMOTO ¥ IIPUMEHSAEMOTO HOp-
MaTHBHO-3aKPEIVICHHOTO  OIpPeNie/ieHNs  «HOBOJI
(bOpMBI IPECTYIHOCTI» U CMEKXHBIX IIOHATHI, KO-
TOpbIe COOTBETCTBOBAIN OBl KPUTEPUIO ayTEHTNY-
HOCTH. B KayecTBe ICXOZHOTO ONpefe/ieHNs <HOBO
(bOpMBI TIPeCTYITHOCTI» VICIONB3YIOTCA TaKye I10-
HATUA, KaK «KUOepnpecmynHocmv», «amaku npo-
MU6 UHPOPMAUUOHHDLX CUCEM», «NPECYNTIEHUS 6
chepe KOMNLIOMEPHOLL UHPOPMAYUU», «Npectnyniie-
HUA 6 chepe UHPOPMAUUOHHBIX MEXHONOZULL», «UH-
POPMAUUOHHAS NPeCYNHOCbY, «NPectynieHus,
OMHOCAUSUECS K KOMNDIOMeEPaM U cemam», «Pucku
Uupposoii 6e30nacHOCMU», «UCHONIb308aAHUE UHPOP-
MAUUOHHO-KOMMYHUKAUUOHHDIX mexHonozuti (VIKT)
6 MePPOPUCUUECKUX U NPECHYNHDLX UETAXN.

TepMuH «KnbEpIpPeCcTYIHOCTb» MCHOTb3YeTCA
B 7 U3 14 TpyIIl MeXIYHAapOSHBIX JOKYMEHTOB pe-

TMOHAILHOTO XapakTepa. [Ipy aTOM 1cnonbp3oBaHme
IAHHOTO TePMJHA B Ha3BaHUM, IIpeaMOyrie 1 OCHOB-
HOJI 4aCTy JOKyMEHTa He IIOIKPeI/IeHO HOPMaTHB-
HBIM OIpefie/ieHNeM JAHHOI KaTeropuy B paspere,
cofiepyKallieM TePMMHBI V1 IOHATHA.

Tax, B Kousenru Cosera Epomnsr O knbeprnpe-
crymHocty 2001 . TepMuH cybercrime («kubeprpe-
CTYIIHOCTb») BbIHECEH B Ha3BaHIe JOKYMEHTA U VC-
HO/b3yeTCs B IIpeamobyiie, MeX/y TeM, KOHKPeTHOe
cofiepyKaHMe JAHHOTO IOHATNA He IpuBesieHo. [Ipe-
amOyra: «Bynyun yoexxieHbl B TOM, YTO HACTOSIIAs
KonBeHuus HeoOXomuMa I CAEpKUBAaHMA ieil-
CTBMII, HAIIPaBJICHHbIX IIPOTUB KOH(NIEHIMATbHO-
CTU, LeIOCTHOCTY U JJOCTYIHOCTY KOMIIbIOTEPHBIX
CUCTeM M ceTell ¥ KOMIIbIOTEPHBIX JAaHHBIX, a TAKKe
IPOTUB 3/I0YNIOTPEOIeHN TaKUMM CUCTEMaMIU, Ce-
TAMM U aHHBIMM, ITyTeM OOeCIeYeHUs YTOoI0BHO
HaKa3yeMOCT) TaKMX JieHNII, ONMCbIBAeMBIX B Ha-
crosen Konsenumm»?,

2 Convention on Cybercrime Council of Europe. 2001. URL: https://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/185?module=treaty-detail&treatynum=185 (accessed 25.06.2021).
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Kousenuus Adpukanckoro cowosa o knbepbeso-
ITACHOCTY M 3a1L[/ITe IEPCOHANbHBIX JaHHbIX 2014 T. He
COZIEpPXKUT OIIpefiefieHNe TIOHATHA «KMOepIpecTyI-
HoCTb». Mexay teM B [maBe 3 «ObecneueHne knbep-
6esomacHOCTI 1 60pbOa C KMOEPIPECTYITHOCTHIO» B
CT. 25 «3aKOHOJATENILCTBO MPOTUB KMOepIpecTyI-
HOCTM» YKa3aHO, YTO «TOCYHApPCTBAM-WIEHaM IIpH
IPVHATUY 3aKOHOJATE/NTbHBIX 1M OPraHM3AI[VIOHHBIX
Mep B chepe 6OPBOBI ¢ KMOEPIIPECTYIIHOCTBIO Crie-
lyeT pacCMaTpMBaTh B KauecTBe KyOepIipecTyIuie-
HIIT TaKye yrOJIOBHO HaKasyeMble JAesAHMsA, KOTOpbIe
HOCATAIOT Ha KOH(QVIEHIMATbHOCTD, LIeIOCTHOCTD,
JIOCTYIIHOCTb ¥ COXPAaHHOCTb MH(OPMALVMOHHBIX 1
KOMMYHMKAI[VIOHHO-TEXHO/IOTMYECKMX CHUCTEM, 00-
pabarbIBaeMbIX MMM [JAHHBIX, U 0a30BOI CeTeBOI
UHPPACTPYKTYPBI».®

B [lnpextuBe DKOHOMIYECKOTO coobIiecTBa 3a-
nagHoappukanckux rocyfapcts (IKOBAC) o 60ps-
6e ¢ xnbepripectynHocTbIO B pamMkax IKOBAC 2011
I. HeT KOHKPETHOTO OIIpefie/ieHNs TIOHATIA «Kubep-
IpecTyIIeHNe», TPYMMEHeH pPaclIpOCTpPaHEeHHbII
TOJIXOJ] 3aKPeT/IeHN A KOHKPETHOTO IepeyHs JiesTHuiA,
HOIeKAIVX KPYMMHAIM3ALNNA Y 00pa3yIolmX co-
craB Knbeprpecrymiennsa. Kpome toro, ciegyer ot-
METHTb, 4TO chepa AeiiCTBIUA TOKYMEHTA OXBaThIBACT
KaTeropuy OOIIeyTO/IOBHBIX HMPeCTyIUIeHN! (TaKux,
KaK Kpaka, MOIIEHHNYEeCTBO, OOpallleHNe JIeHexX-
HBIX CPECTB ¥ MIMYIECTBA, ZOOBITBIX IIPECTYIHBIM
IyTeM, MAHTAX), COBEPLICHHBIX C VICIIOIb30BaHMEM
VnTepHeta. Enle ojHa rpy1ina BKIIOYEHHDIX JJEHI —
HPeCTYIUIEHN, CBA3aHHbIE C KMOepIIPeCcTyTHOCTHIO,
a VIMEHHO OOIIeyTO/IOBHbIE IIPeCTYIUIEHNs, I 00-
HapY>KEHVS U PacCIeOBaHNA KOTOPBIX HEOOXO/MIMBbI
97IEKTPOHHBIE I0Ka3aTe/IbCTBa. !

Tunosoit 3akon CoppyskectBa Hauumit 2002 T. o
KOMIIBIOTEPAX U IPECTYIUICHNAX, CBA3aHHBIX C KOM-
nblotrepaMi. B mpeam6yie JOKyMeHTa COfeP)KUTCA
yKas3aHMe Ha TO, YTO OH He OIIpefie/IseT IIPaBOBYIO
KaTeropuio «KMOeprpecTyIHOCTb», YYUTHIBAS, YTO

HOCTIeHsAA BK/IIOYAeT B ce0s «a) IpaBOHAPYLICHNS,
HaIpaB/IeHHble Ha KOMIIBIOTEPBI, KOMIIBIOTEPHbIE
¥ KOMMYHUKAIIVIOHHBIE CETV M CHUCTEMBI, JJaHHbIE
HI0/Ib30BaTeNell, KOTOPble B HUX CORiepXaTcsi; U 6)
TPaJMIMOHHbBIE OOIIEYTOTOBHbIE COCTABbI IIPECTY-
IVIEHNUI1, COBEPUIEHHBIX C WCIIONb30BAHMEM KOM-
IbIOTEPOB, KOMIIBIOTEPHBIX M1 KOMMYHUKAIVIOHHBIX
CeTeil ¥ CUCTEM, @ TAK)XKe e/ NIPUMeHeHUe TeXHO-
JIoTHit MMeeT OOJIbIIOe 3HAYeHMe I pacciefoBa-
HIA JaHHBIX IPeCTYIUIEHNI».”

TunoBoit 3aKOH O KOMITBIOTEPHBIX IIPECTYIIIe-
HuAX 1 kubepnpectynHoct CoobijecTBa pas3Bu-
s Ora Appuxn (CAJZIK) 2012 r. roBoput o
the Computer Crime and Cybercrime Act / «Kom-
IbIOTEPHBIX IPECTYIVIEHNAX U KNOEPIPeCTyIUIeHN-
Ax»; computer and network related crime / «mpecry-
IVIEHNUAX, OTHOCAIIMXCA K KOMIBIOTEPAM ¥ CeTAMY.
OmnpepeneHne JaHHBIX NPECTYIHBIX AEAHWII OCY-
IIeCTB/IACTCA Yepe3 MepedeHb KOHKPETHBIX COCTa-
BOB, IOJ/TEKAIVX KPYMMUHATN3ALNINL.

Hoxyments! Opranusaunyu Amepuxanckux locy-
mapctB (OAT) mcnonb3yroT NoHATHe «KNOEPIPecTyII-
HOCTb» U CMEKHBIE TIOHATYA C IPUCTABKOI «KMOEp».
JIOKyMeHTBI He coep>kaT HOPMAaTMBHBIX OIIpefierie-
HIIT JAHHBIX IIOHATHIL, HO B Ka4ecTBe 0a30BbIX pexo-
MeHJJaIii 7151 pa3paboTKy IpaBoBoit chepsl obecre-
4eHs1 Kubepbe3onacHoCTyt 0603HaY€eHa, B YaCTHOCTH,
«KPVMIMIHA/IM3aLVis HEIIPaBOMEPHOTO MCIIOTb30BAHIA
KOMIIBIOTEPOB 1 KOMIIBIOTEPHBIX CeTe»’.

Hoxyments! Ipymmer 7(8) / G7(8), B wacTHOCTH,
Hexnapammsa G7 06 OTBETCTBEHHOM IOBEIEHNN TO-
cymapcTB B kubeprpocrpanctse (JIyka, 2017 r.), ln-
Hapckas fieknapamys o6 mHunmatuse Kubeprpasa
2019 1., cofiep>KaT MOHATHA «BBICOKOTEXHOIOTMYHbIE
HPECTYIUIEHNS», «KUOEPIIPECTYIIHOCT», «KUbep-
0e30macHOCTb», «K1bepsamura», OObefNHEHHbIE
o61eit GOpMyIMPOBKOIl «BPEJOHOCHOE MCIIONB30-
Banue VIKT», koTopoe MoxxeT co3aBaTh yrposy 6es-
OIIaCHOCTM U CTaOMIBHOCTY KMOepripocTpaHcTBa.t

3 African Union Convention on Cyber Security and Personal Data Protection. 2014. URL: https://au.int/en/treaties/african-
union-convention-cyber-security-and-personal-data-protection (accessed 25.06.2021).

4 The Economic Community of West African States (ECOWAS) Directive on Fighting Cyber Crime within ECOWAS. 2011 URL:
https://issafrica.org/ctafrica/uploads/Directive%201:08:11%200n%20Fighting%20Cyber%20Crime%20within%20ECOWAS.
pdf (accessed 25.06.2021).

> The Commonwealth Model law on computer and computer-related crime and electronic evidence. 2011 URL: https://
thecommonwealth.org/sites/default/files/key_reform_pdfs/P15370_7_ROL_Model_Bill_Electronic_Evidence_0.pdf
(accessed 25.06.2021)

¢ Southern African Development Community (SADC) Model Law on Computer Crime and Cybercrime. 2012. URL: https://
www.itu.int/en/ITU/Cybersecurity/Documents/SADC%20Model%20Law%20Cybercrime.pdf (accessed 25.06.2021).

7 OAS:Comprehensive Inter-American Strategy to Combat Threats to Cybersecurity: a multidimensional and multidisciplinary
approach to creating a culture of cybersecurity. 2004. URL: http://www.0as.org/en/sms/cicte/documents/oas_ag/ag-
res_2004_(xxxiv-0-04)_en.pdf (accessed 25.06.2021)

8 G7 Declaration on responsible states behavior in cyberspace. 2017 URL: https://www.mofa.go.jp/files/000246367.
pdf (accessed 25.06.2021); G7 Dinard Declaration on the Cyber Norm Initiative. 2019 URL: http://www.g7.utoronto.ca/
foreign/190406-cyber.html (accessed 25.06.2021)
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TepMuH «knbepHIpecTymHOCTb» IONTY4nn Homee
IIMPOKOE PACIPOCTPAaHEHMe B 3apYyOeXHON JJOK-
TPMHE U COIVIAIICHNAX, IPUHATBIX B €BPOIEIICKOM,
aMepuKaHCKOM, appuKaHCKOM permoHax. Tak, odu-
LManbHO HasBaHue bypanemrckoit konsennyy 2001
I. Ha fA3bIKe OpUrMHama 3By4uT kak Convention on
Cybercrime. Bo MHOrMx mcroynmkax (Kak HOpMa-
TUBHBIX, TaK ¥ TEOPETUYECKIX, & TAK)Ke IIPU YIIOMU-
HaHWM B CPeACTBaX MacCoBOil MHGOPMALINY) JOKY-
MeHT HocuT Ha3BaHMe Konsennum Coseta EBporbt
o0 6opbbe ¢ kubepnpectrynHocTbio. Poccuiickas De-
Iepanusa He ABAAETCA ydYacTHUIEN HaHHON KoH-
BEHIINM, B CBA3M C YeM OTCYTCTBYET ODUIVaIbHBII
TEKCT IIepeBOJia Ha pycckmii A3bIK. Mexny Tem IIpa-
BOBOe yipasyenne [ocynapcrsenHoit [lympr @C PO
IpM IIepeBojie YKa3aHHOTO JOKYMEHTA TPAKTyeT ero
Ha3BaHINe Kak «KoHBeHIMA 0 IPecTyIHOCTH B cde-
pe KOMIIbIOTepHOI MHGOPMALN»®, UTO, TI0 MHEHMIO
aBTOpPa, MOXKHO pACLIEHVBAThb He KaK HETOYHOCTDb
IepeBOfia, a CKOpee, Kak HaMepeHHOe «IIpuBefe-
HJie» MEXIYHApOJHOTO JOKYMEHTa B COOTBETCTBIE
C TIPUHATON HAIMOHAbHON KOHIemuuei B chepe
obecredenns MHGOPMAIMOHHOI 6€30I1aCHOCTH.

CTonT OTMETHTD, YTO B POCCUIICKOM 3aKOHOJa-
TeNIbCTBE TEPMUH «KMOEPIIPeCTYIHOCTb» HEe HaXO-
IIT CBOETO 3aKpervieHusA. [l ompepeneHus fjaH-
HOTO BUJQ TPECTYIUICHNII IPUMEHAITCA MOHATHA
«IIpecTyIieHns B cdepe KOMIbIOTepHOI NHGOpPMa-
My, «MHGOPMAIVIOHHbIE MPECTYIUICHUA», «IIpe-
crymenus B chepe VIKT (nHpoOpMarmoHHO-KOM-
MYHVKAIIMOHHBIX TeXHOJIOTHIT)», 4TO OTPaXKaeTcs He
TOJIbKO B HaLIMOHAJIbHOM 3aKOHOZATe/IbCTBE, HO U B
MeX/JYHapOJHBIX JOKyMEHTaX, pa3pabaTbIBaeMbIX I
peanusyeMbIX [0 VHUIMATUBE 1 npu ydactun Poc-
cuiickoit ®epepanym: CorymaueHny o COTpygHMUYe-
cTBe rocyapcTs — yyactHukos Coppyxecta Hesa-
BUCUMBIX [ocymapcTs B 60pbbe ¢ mpecTyIieHnAMM
B cepe xomnbioTepHoit nHGopManuu 2001 r.'% Co-

IJIAIIEHNN O COTPYAHMYECTBE TOCYAAPCTB — y4acT-
Hukos CoppyxectBa HesaBucumbix Iocymapcts B
6opbbe c npectymeHnamn B cdhepe nHdopmaroH-
HbIX TexHonmoruit 2018 r."'; Cornamenuu o coTpyp-
HIYeCTBe B 00/1acTy 0becriedeH s MeXXyHapOHO
uHMOpMaLMOHHOI Oe3onacHoCcTy, npuHsToM llaH-
XalicKoit opranusanyen corpysandectsa B 2010 r.'%
[Tpoexre Konsenumm Opranmsaumu OObeyHeH-
HbIX Haumit o coTpynHmnyecTtBe B cdepe IpoTuBO-
fieiicTBYsI MHGOPMALMOHHOM IpecTynHOCTH 2018 T.
(vHunuaTuBa P®)%,

3. AHanu3 JOKTPUHATBHBIX IOJXOMIOB
K IHOHMMAHNIO KaTerOpuy «KNOepIpecTymHOCTb»
¥ CMEXKHBIX TIOHATHII

B HayuHoII UTEpaType TakkKe OTCYTCTBYET efyi-
HOOOpasye MHEHUII OTHOCUTEIBHO OIpefeNeHNs
«HOBOJ (OPMBI IIPECTYIHOCTI». 3[1eChb MO>KHO 00-
HapY>KUTb Te JKe Pas/IdinsA B IOAXONAX 3apyOeKHbIX
¥ OTEYeCTBEHHBIX JICC/IEJOBATEIell, 4TO I B HOpMa-
TUBHO-TIPABOBBIX MICTOYHMKAX. TaK, IIpefcTaBUTeNN
3apyOeXHOJ HayKy B OOJIBIIMHCTBE CBOEM OIEpH-
PYIOT TEPMUHOM «KMOEPIIPECTYIIHOCTb» 1 CBSA3aH-
HBIMM C HUM IOHATUAMM C K/IIOUEBOIl IIPUCTABKOA
«xnbep». CrefyeT OTMETUTD, YTO MPOOHIEMa «KOM-
IBIOTEPHOI IPECTYIHOCTI» CTa/a 0OBEKTOM Hay4-
HBIX JMICCTIEIOBAHMII B 3apyOeXXHBIX CTpaHax ¢ 70-x
rOfi0oB IIPOLIIOrO BeKa. BO3HUMKHOBeHVE [aHHOTO
KPUMIHAJIbHOTO SIBJICHVA, PacclefjoBaHye MepBbIX
VIHIVJIEHTOB KOMIIBIOTEPHBIX IIPECTYIUICHWIl II0-
TpeboBa/m paspabOTKM COOTBETCTBYIOLIEN Teope-
TUYECKOM ¥ HOPMAaTMBHON 6a3b1. COOTBETCTBEHHO,
VIMEHHO 3allafiHble MCCIIeOBaTeN BIEPBbIe Ipef-
IOPVMHAIM TONBITKM  CHOPMYINPOBATh IOHATHE
«KOMIIPIOTEPHAs MPECTYNHOCTb». JJaHHbI TepMUH
OB BBefleH B 000pOT B HAay4YHBIX Kpyrax B Hadya-
ne 1960-x rr. uccnenoarenem [I.b. Ilapkep [Parker

° KoHBeHLuA o npecTynHocTn B chepe KomnbloTepHoi nHopmauun 2001 r. - CnpagoyHo-npasosas cucmema [apaHm. [lo-
ctyn: https://base.garant.ru/4089723/ (nata obpalyeHus: 18.06.2021).

10 «CornalleHvie 0 COTPYAHNYECTBE roCyapcTB — yyacTHUKoB Coapy»kecTBa HesaBmcmmbix focypapcTs B 6opbbe c npectynie-
HUAMM B chepe KoMnbloTepHON nHpopmaummy» 2001 r. — CnpagoyHo-npasosas cucmema KoHcynsmanmlTmoc. JocTyn: http://
www.consultant.ru/cons/cgi/online.cgi?req=doc&base=INT&n=9210#045128599939795544 (naTta obpatieHua: 18.06.2021).
[loKyMeHT npekpallaeT fecTBre B OTHOLLEHMAX MeXay rocyaapcrsamm — yyactHkamu Cornawenns ot 28.09.2018 ¢ gatbl
BCTYMNEHNA B Uy YKazaHHoro CornatueHus.

' CornalleHue o COTPyAHMNYECTBE rocyapcTB — yyacTHrKoB Coppy»kecTBa HesaBurcrmbix focynapcTs B 6opbbe ¢ npectynie-
HuAMY B chepe nHPopmMaLmoHHbIX TexHonoruid 2018 r. loctyn: http://cis.minsk.by/ (nata obpatieHus: 12.06.2021)

2 CornaweHune mexpay [MpaBuTenbCcTBaMM rocyaapcTB — uneHoB LlaHxalickoi opraHuM3auuy coTpyaHMYecTsa O Co-
TpygHuYecTBe B obnact obecrneyeHns MexayHapoaHoW KHdopmaumoHHol 6e3onacHoct 2019 r. —  CnpasoyvHo-
npasosas cucmema KoHcynemanmlimoc. [Joctyn:  http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=INT
&n=51984#041486154092490657 (nata obpatleHus: 18.06.2021).

3 OOH: Pe3ontoums, nprHaTtasa leHepanbHoi Accambneein OOH 5 fekabpsa 2018 r. N2 73/27 «[JocTvxeHuns B chepe nHdop-
MaTV3aummn 1 TeNEKOMMYHVKaLIMIA B KOHTEKCTE MeXAyHapoaHo 6e3onacHocTuy. [loctyn: https://undocs.org/ru/A/RES/73/27
(naTa ob6palyeHnsa 04.07.2021r.).
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1998:2- 5], xoTopas BuepBble 0003HAUNMIA, YTO
«3NIEKTPOHHO-BBIYNCIUTeNbHAsA MainHa (9BM) sB-
JAeTCA KaK 00beKTOM IPeCTYIUICHNS, TaK M OPYAHU-
€M, UCIIOIb3YeMBIM ISl IIOTY4eHVs TTOMUTIUYECKIX
VIV I€TIOBBIX TIPEUMYIIECTB>.

9TOT MOAXOF, OBLI TOI0XKEH B OCHOBY MHOTIX 60-
Jiee TIO3JHNUX MCCIEOBAHMIL, B XOfle KOTOPBIX, He3a-
BJICMMO OT 00OCHOBaHMA IIPUMEHNMOCTY TOTO VIV
VHOTO TepMUHA (KOMIIBIOTEpHBIE IPeCTyIUIeHMA,
HPeCTYIUIEHN A, OTHOCAIIMECS K KOMIIBIOTEpY, /K-
TPOHHBIE IIPECTYIUIEHNUS, BBICOKOTEXHOJIOTMYHbIE
HpecTyIieHns, VIHTepHeT-npecTymieHns, Kubep-
HPeCTYIIEHNs), aBTOPBI NICXOIAT U3 ABOVICTBEHHOI
IPMPOZBI JAHHOTO POJA JiesHUIT, KOTOpble TaK WV
VHa4Ye OXBAaTBHIBAIOT IIPOTUBOIIPABHbIE NEVCTBMA B
KIOepIIPOCTPAHCTBE, B YACTHOCTH, B PaMKaX KOM-
nbloTepHOi ceTy. HecMOTpss Ha HeOJHOKpaTHbIe
HOIIBITKY VICC/IEfjOBATENIell OMICAaTh CYLUIHOCTD fAB-
NeHNA KMOepIpecTYNHOCTM M JaTh OIpefie/ieHNe
JIAHHOTO TOHATHA, O CETOJHSALIHETO MOMEHTA B
3apy0eXXHOII HayKe OCTaeTCsi MHOXKECTBO HeoIpe-
JIeIEHHOCTell ¥ 1e6aToB OTHOCUTEIBHO Pa3/IMYHBIX
aCIeKTOB KMOEpPIPEeCTYIMHOCTH, BK/IIOYAsA TUIIOJIO-
TYIO VI ICTYIHHYIO TIPUPOJY HOBOTO KPYMMHA/IbHOTO
ApneHnA. OHMM U3 K/IIOYEBBIX CIIOPHBIX MOIOXKe-
HIIT ABJIAETCA BOIPOC KOPPENALNM MEX]Y «HOBOI
dbopmoit mpecTymHOCTN» (KMOEPIPECTYITHOCTHIO)
Y TPaAMIMOHHON HPECTYIHOCTbI0 (QUINIECKO-
ro mupa. Paj uccnenosareneii monaraet, 4To, X0TA
KIOEpPIPeCTYITHOCTD MOXKET pPacCMaTpPUBATbCA B
KavecTBe HOBOIT crienuduyeckoit popMpl mpecTyI-
HOCTM, OHa COXPaHAET CYLUIHOCTHbIE TIPU3HAKY Tpa-
munmoHHON mpectynHocTn [Grabosky 2001: 243-
249], [Yar 2005:407-427; Bosler, Berenblum 2019:
495-499; Ilievski 2016:30-47]. Cpenyu apryMeHTOB
IPMBOAVUTCA IOJIOXKEHNe O TOM, 4TO Kubeprpe-
CTYIHUKM He 6o/ee yeM KOPPEKTUPYIOT M COBep-
IIEHCTBYIOT TPAAULIMOHHbIE CIIOCOObI IPECTYITHBIX
JlesTHUIT TIPeCTYIUIEHW, UCIIONb3Ysl Oe3rpaHNYHbIe
BO3MOXHOCTHM KubeprpocTpaHcTBa. TexHonoruu,
10 MHEHMIO 3THUX UCC/IejOBaTeNell, — MHCTPYMEHT B
PyKax IIO/Ib30BaTe/s, KOTOPBII MOXET HPYMEHATD
€ro KaK B ITO3UTVBHBIX, TaK 1 B IIPECTYITHBIX LIe/IAX.

I[IpencTaBuTe APyroro HalpaBIeHNsA HACTaM-
BAIOT Ha TOM, YTO CYLIHOCTHbIE TIPU3HAKY M CIIel]-
ududeckye 0cO6EHHOCTU CaMOro KnbeprpocTpaH-
CTBa KakK 0Co0OJl cpefbl, Ifle COBEPIIAIOTCA STU
HPeCTYIUIeHNsA, 2 TAaKKe BO3MOXKHOCTU MH(POpPMa-
IMIOHHO-TEXHNYECKMX CPEJCTB CO3JAKT KII0YeBble
pasm4msA B IpUpofie KuOepIpecTymHOCT U Tpa-

punyonHoi npectynHocty [Furnell 2001:35-44;
Cross, Shinder 2008:50-55; Choi, Lee 2017: 394-402;
Bosler, Berenblum 2019: 495-499].

PaccMOTpuM HeKOTOpble M3 OIpefeeHNit Ku-
OeprpecTynHocTH, popMyIupyeMble B paMKax pas-
JMMYHBIX 3amagHbix KoL «Kubepmpecrymienue
- 9TO IPOTMBOIPABHOE [EIICTBNE, COBeplIaeMoe
IOCPEACTBOM MCIIO/Ib30BAaHMA MH(POPMALMOHHBIX
WM KOMMYHMKAL[IOHHBIX TEeXHONOTMIl /nb0 A
aTaky Ha CeTb, KOMIIBIOTEPHYIO CUCTEMY, [aHHbIE,
BeO-cailTbl, OO I COREVICTBMS COBEPLIEHMIO
fpyrux mpecrymwienniiy [Goodman, Brenner 2002:
139-223]. Topnon n ®opp [Gordon, Ford 2006: 13-
20] ompepmensoT KubepHpecTymieHne Kak moboe
IpeCcTyIUIeHNe, /1A COBEpILICHNA KOTOPOro ObUIM
VICTIONIb30BAHbBI KOMIIBIOTEP, CETh WM TeXHIYECKOe
o6opynosanue. Pobepr Myp [Moore 2011:45-50]
obpaiiaer BHMMaHMe Ha TOT (aKT, YTO Kubeprpe-
CTyIUIeHVIe MOXKET OBbITh OIpefesieHO Kak /boe
HpecTyIUIeHNe, UCIONb3YIolee KOMIIBIOTEP 1 CeTb,
B TO BpeMs KaK «KOMIIbIOTEPHOE IPeCTyIUIEHUE»
BKJIIOYaeT NpYMeHEHNe TOJIbKO KoMmIbioTepos. He-
CMOTPSI Ha KPaitHIOI 0006111eHHOCTh OJ00HbIX [ie-
GbUHULINIL, OHM OTPAXKAKIT U O HEOOXOAMMOCTI
pasrpaHnyYeHns TOHATUI «KUOEPIPECTyIUIEHNE» U
«KOMIIBIOTEPHOE IIPeCTYIICHNE».

VHTepecHa TumONOTMA KUOEPIPECTYIUICHNI,
COITIACHO KOTOPOJI BBIJENAIT TPU KaTeTOPMM KH-
OepIpecTyIIeHNit: IPeCTyIIeH e B CAMOM YCTPOIi-
CTBe, IPECTyIUIEHNE C VCIONb30BAHNEM YCTpOii-
CTBa ¥ IIpeCTyIUIeHue HpoTuB ycTporictBa [Wall
2007:60-75; Madriaza et al. 2018]. JaHHbII TOAX0T, K
KMaccuMKany 1 OIpefielleHNIo K1beppecTyIie-
HMII TIOJTHOCTBIO COOTHOCUTCS ¢ PEKOMEH/ALVIAMM
akcrieproB OOH, chopMynmpoBaHHBIMU B paMKax
paborts! [lecaroro Konrpecca OOH no npenympex-
IEHNIO TIPECTYIIHOCTY U OOpalleHNIo C IpaBOHa-
PYIIMTE/LAMY, COITIACHO KOTOPBIM TEPMVH «K1bep-
IPeCTYIHOCTb» OXBAThIBAET M000€ IpecTyIUIeHNe,
KOTOPOE MOXKET COBEPIIATHCS C HOMOIIbIO KOMIIBIO-
TEPHOVI CUCTEMBI WM CETY, B PaMKaX KOMIIbIOTEp-
HOI1 CUICTEMBI VIV CETH VU IIPOTUB KOMIIbIOTEPHOI
CUCTeMBl MMM ceTH. TepMMH OXBaThiBaeT moboe
IpecTyIUIeHNe, COBEPLICHHOE B 3/MEKTPOHHON Cpe-
el

OredecTBeHHbIE yYeHble B OOJIbIIEN CTENeHU
VICTIONB3YIOT TEPMUHONOTHIO, COOTBETCTBYIOLIYIO
0dUIMaTbHOMY IOAXOMY, 3aKPEIUVIECHHOMY B YTO-
JIOBHOM 3aKOHOpaTenbctBe P®D, rne HaHHbIL BUJ
HPeCTYIVICHNI OIpefielieH 4epe3 POLOBOil 00BEKT

% Necatbin KoHrpecc OOH no npegynpexxaeHnio NpecTynHOCTY 1 obpalleHnto ¢ npaBoHapywutenamu. 10-17 anpena
2000 r. JocTyn: https://undocs.org/pdf?symbol=ru/A/CONF.187/15 (nata obpatieHus: 12.07.2021).
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KaK «IIpecTyIieHNsA B cepe KOMIIbIOTEPHO! VH-
bopmanum».

Tax A.B. Cycnonapos mnop «nH(OpMaIMOHHBI-
MM TIPECTYIUIEHUSMU» MOHUMAET «OOIeCTBEHHO-
OIIacHbIE IIPOTUBOIIPABHBIE IeAHA, IPUIMHAIONIVE
Bpeq OOILIeCTBEHHBIM OTHOIIEHWSM II0 obecrede-
HIMI0 MHGOPMALMOHHON 6€30I1acCHOCTI JIMYHOCTH,
obuiecTBa 1 rocyfapcTBa, CIOCOO0OM COBepLIeHMs
KOTOPBIX AB/IAETCA MHPOPMALIOHHOE BO3JEIICTBIE
wit (1) IpeaMeToM KOTOPBIX sAB/sgeTCs nHpopma-
1151 KaK 0coOblil HeMaTepyanbHbIl 00bekT». [Ipn
3TOM aBTOp paccMaTpuBaeT MH(OPMAILVIOHHbIE
HPeCTyIUIeHNSA B KadyecTBe CaMOCTOSATEIbHON IIpa-
BOBOJT KaTeropuy, KOTopas BK/I0YaeT KOMIIbIOTEp-
Hble IPEeCTYIUIEHNUS, HO He OTPaHMYMBAECTCA VMU,
IOCKOJIbKY TIPeMETOM MH(OPMALMOHHbIX IIPECTY-
IJIEHUIT ABJIACTCA NI00ast COLMaNIbHO-3HAYMMAst VIH-
dbopmanus, He3aBUCUMO OT POPMBI MaTepUaIbHOTO
HocuTensA (He TOIBKO MAIUVHHBI HOCUTENb, HO 1
oymaxusii). A.H. Ilono oTMeyaer, 4To MOHATHE
«MH(MOPMAIMOHHOTO TIPECTYIICHUSA» OXBaTbIBAeT
He TO/MBKO JENCTBMA, COBEpIIaeMble C JCIIONb30-
BaHNEM COBPEMEHHbBIX TEXHMYECKMX CPECTB, HO
U pasHooOpasHble OPMBI NCUXONOTMIECKOTO MH-
(bOPMALMOHHOTO BO3JENCTBYA, KOTOPOE MOXeT
OCYLIECTBIATbCA KaK C MUCIONb30BaHUEM COBpe-
menHbIX VIKT, Tak u 4epe3 TpagulMOHHbIe KaHAJIbI
CMIN*. II.O. Kpsuio u A.B. Mamoruna [Kpsunos,
Masmorrsa 2017] oT™Me4arot, YTO IIpy aHajM3e pas-
JIMYHBIX MPABOBBIX OIIEHOK IPOTVBOIPABHBIX JIeil-
ctBuit B chepe nHbopManuy (BHe 3aBUCHMOCTH OT
ee GOpMbl — KOMIIBIOTEPHAs, JOKYMEHTMPOBAHHAA
¥ VIHas), CTAHOBUTCS OYEBU/IHO, YTO 3aKOHOJATe/Ib
B KaueCTBe OCHOBAaHMA I OTHECEHMsA TOTO WM
VIHOTO [esHMSI K Kareropuy «MHGOPMALOHHBIX
HPeCTyIUIeHNIT», BbIfie/AeT MHPOPMALNIO KaK I/IaB-
HYI0 OXPaHAEMYIO LIeHHOCTD, IIPY 3TOM MeXaHU3M I
XapakTep coBepllaeMbIX ¢ nH(popMaryeit aeicTBII
MIMeeT BTOPOCTeNleHHOe 3HayeHue. TeM caMbIM 060-
CHOBBIBA€TCS INPUMEHMMOCTb TepMUHA «MHPOP-

MAIMOHHbIE TIPECTYIUIEHNs» KaK Hanbosee MOTHO
OTPaXAIOLIETO CYLIHOCTD JAHHOI (POPMBI IPECTYII-
HOCTH! 4epe3 00BeKT IOCAraTeNnbcTBa. Mexay TeM,
CTleflyeT IMpPeRNoNIoXNTb, 4TO «MH(OPMAIMOHHBIE
HPECTYIUIEHNS» — KpailHe MIMPOKas M HEKOHKpeT-
Has KaTeropys, KOTOpas OXBAaTbIBaeT 3HAYUTENIb-
HBIJT KPYT pa3HOPOLHBIX AestHumit B chepe nudopma-
LIJIOHHOTO OOMeEHa.

Psaj oTeyecTBEHHBIX MCCIeiOBaTeNel IPY OIpe-
Jie/IeHNI «HOBOJ (pOPMBI IIPECTYIHOCTI» Obpaiia-
eTcsA K TaK Ha3blBaeMOMY TEXHMYECKOMY acCIeKTY.
3[1eCb UCTIONB3YETCsI TEPMUH «KOMIIBIOTEpPHBIE TIpe-
CTYIUICHMSI», YTO TIO3BOJISIET aKLEHTMPOBATh BHM-
MaHMe Ha KOMIIbIOTepaX KakK Ha O0OBeKTaX U Cpef-
CTBAaX COBEpILICHUA JAHHBIX HpecTymieHnit. [Ipu
3TOM MHEHV YYeHBIX OTHOCUTEIBHO BO3MOXKHO-
ctyt GOpMYIMpPOBaHNUA TIPABOBBIX KaTerOpuil yepe3
TEeXHMYECKWil acIeKT He COBIAfaioT. Pax aBTOpoB
(M.C. Tamxues"”, AJ. lonrosa [OpranusosaH-
HbIIT TeppopusMm...2002:50-65], T.JI. Tpommua'®)
BBICTYIIA€T NIPOTUB IIPUMEHEHMA TePMMHA «KOM-
IbIOTEPHAS. TIPECTYIHOCTb», MOCKOMBKY B HayKe
YTO/IOBHOTO IIpaBa He IPUMEHAETCA KIaccuduka-
VA NPeCcTyIUICHNIT, OCHOBAaHHAsA Ha OIIpefe/IeHNN
BUJIAa TEXHNYECKOIO CPEfCTBA, C MOMOIIBI0 KOTO-
pOro OHM COBepUIAITCA. B 9TOM 3HaueHMU ckopee
CTOUT TOBOPUTD He 00 OT/e/NbHON crieruduuecKoit
bopMe TPecTYIHOCTY B IOPUANYECKOM CMBICTIE, a
O KOMIIBIOTEPHBIX AaCIeKTaX TPaJMUIVIOHHBIX IIpe-
crymiennit (FO.M. Barypun, A.M. JKopzuuickuit
[barypun, Kopauuickuit 1991:14-27]). Ipyrue as-
TOPbI OTCTAMBAIOT CAMOCTOATENIBHOCTb KaTerOpum
«KOMITbIOTEPHAA MPECTYIHOCTb» /IS 0003HAYeHNA
HOBOI1 (popmpl mpectynHocT! (B.B. Bexos [Bexos
1996:27-45], H.A. Cenusanos [Cenusanos 1993:
36-40], A.A. JXKmpixos'’, T.M. Jlonarnua®, JI.B. Jlo-
OpoBonmbcKmit®).

Mesxpy TeM IIpu aHa/mu3e paboT OTe4eCTBEHHbIX
VICCTIeNiOBATeIel 3a IIOC/IeHNE TIATh JIeT OTMeYaeT-
CA TEHJEHIMA BbIle/leHNsA NOHATHA <IPeCcTyIIe-

> Cycnonapos A.B. KomnbloTepHble MpecTynneHns Kak pasHOBMAHOCTb MPecTynieHnin MHGOPMaLMOHHOIo XapakTepa.
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HUsA B chepe KOMIBIOTEPHOIN MHOpMAIMN», YTO
BIIOJIHE COOTHOCUTCA C ITO3ULMEN POCCUIICKOTO 3a-
KOHOfjaTens, 3akperieHHou B 171 28 YK PO «IIpe-
cTyIieHus B chepe KOMIbIOTEPHOI MHGOPMALINIL».
OrMeuass M3MUIIHIOK O0O0OIIEHHOCTh ¥ ILIMPOTY
TepMIHA «KOMIIBIOTEpHBIe IIPECTYIUIEHNA», aBTO-
pbl 000CHOBBIBAIOT 3G PEKTUBHOCTD IPUMEHEHMS
TepMIHA «IIPECTYIUVIEHUA B cepe KOMIIbIOTEPHOI
MHPOPMALNI», ONPEeAe/As X KaK «IPOTUBOIPAB-
HOe BIHOBHO-COBEpIIEHHOE 001IIeCTBEHHO-0MIaCHOEe
JiesiHMe, HaKa3yeMoe B yTOJIOBHOM IIOPAJIKe, TIOCATa-
olllee Ha OOIeCTBEHHbIE OTHOLIEHNA 110 Oe3omac-
HOMY IIPOU3BOJICTBY, XPaHEHMIO, Iiepefiade, IIOVICKY,
VICTIONIb30BAHNIO, PACHPOCTPAHEHNMIO WIM 3alluTe
KOMIIBIOTEPHOI MHMOPMAINY, IPUYMHUBIIEE VIV
co3jamllee yrpo3y NpUYMHEHUSA Bpela OXpaHsde-
MBIM 3aKOHOM IIpaBa ¥ MHTepecaM (QU3NYecKMX 1
(ny) IOpUANMYECKMX /NI, 00IeCTBa, TOCYAPCTBA»
[IletpoBa, Jlobaues 2020:52-62].

TJI. TponuHa B cBoOeit guccepraiyy 0OOCHO-
BBIBAaeT IPYMEHMMOCTb TePMUHA «KUOEpIpecTyII-
HOCTb», KOTOPBII paccMaTpuBaeTcs Kak 6ojee eM-
KUit ¥ Haubosiee TOYHO OTPAXKAIOLINIT CrelnpuKy
«HOBOJI (OPMBI IPECTYHHOCTU», COBEpPIIAEMOI
B 0c000 popia MPOCTPAHCTBE — KUOEpIpOCTpaH-
crBe. IlpencraBisdercas BIOMHE OOOCHOBAaHHBIM
posop, T.JI. TpomuHOI1, 4TO TePMUH «KOMIIBIOTEp-
Has IPeCTYIHOCTb» C/IefyeT PacCMaTpyMBaTh Kak
Ooree y3KMil, ONpefe/NAOLMIT CYyTh SBICHVUS VC-
K/IIOUNUTEIBHO 4epe3 MPeCcTyIUIeHN, COBepIIeH-
Hble C UCIOTb30BaHNEM KOMIIbIOTepa. Mexpy TeM,
CTpeMUTe/IbHbIE TEeMIIbl PAa3BUTHA TEXHONOTWIL Jie-
JIAIOT HEeNPUMEHMMbIM MCIIO/Ib30BaHMe IIOHOOHO-
rO Y3KOrO TepPMIHA, IIOCKO/IbKY B HacTOsllee Bpe-
Msl yXKE CaMO TOHATHE «KOMIIBIOTED» CTAHOBUTCS
pasMBITBIM. TeXHUYecKas COCTAB/AOMIAS «HOBOI
GOpPMBI  TIPECTYIHOCTH» HE CBOAUTCA MUCKITHOYM-
TEJIbHO K IPYMEHEHNI0 KOMIIBIOTEPOB KaK TeXHMU-
4eCKMX CpefcTB. KoMIbIoTep BBICTYIAeT CBOETO
pona opynyeM, cBoeoOpasHbIM GM3NYECKUM 00b-
€KTOM BOIUIOLIEHNA BUPTYaNIbHON KOMIIbIOTEPHOI
CUCTEMBI, B KOTOPOJI XpaHUTCA MHPOpMaLus, KO-
TOpas U NpPEeACTaB/IAeT MHTEpeC A IPeCTyIHOro
HOCATATebCTBA.

O.A. Boitko popmynupyet noHsaTHE «KMbEpIIpe-
CTYIIHOCTb» KpailHe 0000IIeHHO, KaK <«IIVPOKWIL
CIIEKTP TIPOTMBOIPABHBIX AEAHMWIA, /I COBEPIIEHIA
KOTOPBIX VICIIO/MB3YIOTCA KOMIIBIOTEPHBIE TEXHOJIO-
run» [Boriko 2017:123-126].

C.J. Bys mop «xubeprpecTymnieHneM» MOHUMA-
eT moboe IpecTyIIeHNe, COBEPLICHHOE C TOMOIIbIO
MHQOPMAIIMOHHBIX TEXHONOTNUIA, 1160 B nHpOpMa-
IMOHHOM IpocTpaHcTse. [Ipu aToM nox nupopma-
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IVIOHHBIMY TEXHO/MOTVMAMM IIOHMMAIOTCS KaK TeX-
HMYeCKMe CpeficTBa (IlepcOHa/lbHbIE KOMIIBIOTEPBI,
HOYTOYKM, cMapTQOHBI), TaK U cama nHboOpMaLus,
u ee Hocutemu. ITox MHGOPMALMOHHBIM IPOCTPaH-
CTBOM TIIOfIPa3yMeBAlTCA VHQPOPMAIVMOHHO-Te/e-
KOMMYHUKAIMOHHble ceTy (Hampumep, VIHTep-
HeT), KOMIIbIOTepHbIe TOKa/lbHbIe ceTu U T. A. [By3
2019:78-82].

JIHTepecHO, YTO B HACTOAIIMII MOMEHT OTede-
CTBEHHBIE yYeHble BHICKA3bIBAIOT MHEHME O «TPAHC-
dbopManuy TpafVILIMOHHON KOMIIBIOTEPHON IIpe-
CTYIHOCTM B HOBBIN BHUJ, BbICOKOTEXHOIOTMYHON
IPECTYIHOCTY — TEXHOTPOHHYIO IPECTYIHOCTD,
IPefCTAB/IAINIYI0  COOO0I CUCTEeMY B3aVIMOCBS-
3aHHBIX M OOpasyIOIVX eIMHYI0 LEeNTOCTHOCTD
O0IeCTBEHHO ONACHBIX JieSHMI, COBEPLICHHBIX C
VICTIONb30BaHMEM KOMIIbIOTEPHBIX, MH(OPMAIVIOH-
HO-Te/IeKOMMYHMKAIIMOHHbBIX, KOTHUTUBHBIX, KOC-
MUYECKMX, POOOTOTEXHMYECKMX M MHBIX BBICOKNX
texnonoruii [Esgoxknmos 2020:26-33]. TanHas KOH-
LeNysA HPefCTaBIAeTCA BIOMHE O00OOCHOBAHHOI
B CIMJIy CTPEMUTEIbHBIX TEMIIOB PasBUTHA MHPOP-
MAIVIOHHBIX TEXHOJIOTHII, Pa3paboTKM HOBEMIINX
CPEJCTB VI CUCTEM VICKYCCTBEHHOTO MHTe/UIeKTa, VIH-
TepHeTa Bellleil, 00/IaYHbIX JAHHBIX, TPOHMKAIOLINX
B caMble pa3nMyHble Cephl YeTI0OBEYECKOIT esATeNb-
HOCTH, 4YTO, 0€3yCTIOBHO, He MOXET He OTPasuUThCA
Ha XapaKTepe IPeCTYIHbIX AeSHWIl, COBEpIIaeMbIX
B IaHHOII crienuduyueckoit cpene.

4. 3aKknoueHne

Takum 06pasom, HecMOTpsI Ha OTCYTCTBUE CO-
IJIACOBAHHOJ TEPMMHOJIOTMM U IOAXOL0B K OIIpe-
JIe/IEHNI0 ¥ HOPMAaTUBHOMY 3aKPEIICHNIO <HOBOJ
(b OpMBI IPeCTYITHOCTI», CTIEAYeT UCXOAUTD U3 6a30-
BOTO IIOJIOXKEHMS, YTO JAHHBI BUJ NIPECTYIIHOCTH
BKJIIOYAeT JIBe KaTeropyy MpecTyIUIeHNMIL:

1. B mepBoM ciyyae MHPOPMAIMOHHO-KOM-
MmyHukanuonssie texHonorvu (VIKT) saBnsiorcs He-
HOCPEACTBEHHO 1Ie/IbI0 IPeCTYIUIeHNA (B KauecTBe
06beKTa IPECTYIHOTO IOCATAaTeNbCTBA BBICTYNAET
«Tpuaga KUJJ» - KOHOMEEHIMANTBHOCTD, L[eNOCT-
HOCTb, JOCTYIIHOCTb KaK HeOTbeMJIeMble CBOJICTBA
uHOpMALIUIL.

2. Bo Bropom cnydae VIKT aBnAoTca HEOTD-
eMJIEMOJT YaCTbI0 CII0C06a COBEPIIEHNS PeCTyILIe-
H1A (3Ta IPYIIIA IPeCTYIUICHNIT OXBAaTbIBAeT TPaJu-
IMIOHHBIE 00IeyTOOBHBIE COCTABBI IPECTYIICHMWI,
COBEpILIEHNIO KOTOPbIX TeM WIM VMHBIM 00pasoM
crioco6ctytor VIKT, Bkmoyas cets VHTepHeT).

B cBsA3u ¢ BbIABIEHHON KpaliHell HeCOITacOBaH-
HOCTBIO B IIOAXOflaX IPEJCTAaB/IACTCA, YTO JIA pas-
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paboTKy aBTOPCKOTO OIpefieNieHysi «<HOBO (popMbl
IPECTYIHOCTH» HEOOXOAMMO KOMIUIEKCHOE JIC-
C/leflOBaHNe, OCHOBAHHOE Ha JIeTAJIbHOM aHaju3e
IIMPOKOTO IMepeyHs HOKTPMHAIbHBIX MCTOYHMKOB,
KOTOpOe OyZIeT peai30BaHO aBTOPOM B IOC/IENYIO-
myx myonukanyAx. TeM He MeHee, Ha OCHOBe IIPO-
BEJICHHOTO aHa/IM3a aBTOP IPUXONUT K BBIBOLY O
HeoOXOAMMOCTY OIpefe/ieHNs ¥ BbIYICHEHNA TOl
VICXOJHOJI IeTepPMUHAHTBI, KOTOPas OTPAXKaeT CyII-
HOCTHbIe 0COOEHHOCTH U crieryduyecke CBOCTBa
HOBOII (pOPMBI NIPECTYIHOCTH, OTINYAIOIINE €€ OT
#apyrux npecrymneHmit. IIpyu onpepeneHun Takoil
[leTEPMUHAHTBI HEOOXO/VIMO Y4ecTb, YTO [jAHHBIE
HPeCTYIUIEHNSA COBEPIIAITCA B 0CO00 pofa CIIOXK-
HOOPIaHM30BAaHHON CHUCTEME, OCYLIEeCTB/IAOLIEN
HOJTy4YeHye, XpaHeHMe, oOpaboTKy, mpeobpasoBa-
HIe U Ilepefiady MHPOpMaLyu B KadecTBe 6a30BOTO
pecypca. To ectb, paspabaTbiBaeMoe OIpefeeHNe
JIOJDKHO OTP@)KaTh [iBa JIeMeHTa:

1) ykasaHue Ha MHGOPMAINIO, B KaueCTBe He-
MaTepuajbHOIO pecypca M 0ObeKTa HMpPecTyIHOTO
HOCATATeTbCTBA;

2) ykasaHue Ha 0co0OOro pofa CUCTeMY, B KO-
TOPOJI pean3yIoTCs IPOLecchl 00paboTKY, XpaHe-
HMA U Hepefauy nH@popmaryy (B KadyecTBe TaKoil
CUCTEeMBI BBICTYIIAeT KOMIIbIOTEpHasA ceTb, VIH-
TEepHET U JApyIrue aBTOMATM3UPOBAHHbIE CHUCTEMBI
yIpaBIeHNs).
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HEKOTOPDIE

MEXAOYHAPOAHO-TNPABOBDIE
BOMPOCDbI PASPABOTKU U MEPEOAYUA
MOPCKUX TEXHONOINA

BBEJTEHME. Bo smopoii nonosure XX 6. neped sxcnep-
mamu 6cman psao HEOMIOHHbIX 3a0a4, 8 HACHHOCIU:
obecneueHue 00Cyna paseUBAOULUXCS 20CY0apcme K
HUBLIM U HexwusbiM pecypcam Muposoeo okeara, 3a-
WUmMa MOPCKOLl IKOMI02UY, PacUUperie 10PUCOUKUUL
npubpescHvix 20cy0apcme U pasepaHudeHue MOPCKUxX
npocmparcme. YkazanHvle npobnemvt cranu opuuu-
anvHvim nosodom 0nst cozviéa 111 Korgpeperyuu OOH no
mopckomy npasy. Taxse 6 nosecmxy OHs KOHpepeHUuU
0bL71 6K7TH04EH B0NPOC O Nepedate MOPCKUX HeXHONOZU.
B xo0e onumenvivix nepe2osopos Ovina evipabomara
uacmov X1V «Paspabomxa u nepedaua MOPcKoti mexHo-
noeuu» Konsenyuu OOH no mopckomy npasy, komopas
CMana 0CHOBOLi MeHOYHAPOOHO-NPABOBO20 PeHUMA He-
pedauu MOPCKUX mexHonoeuti. Amop paccmampusaen
pasnuuHvle Mex0yHApOOHO-NPABOsble AcneKmbl 1po-
67nembl nepedauu MOPCKUX TMEXHOIO2UL, 3HAUUMOCHTb
0aHHO020 UHCMUMYMA 07T MeNOYHAPOOH020 Co0buUe-
cmea. Lenv npedcmasieHHo20 UCCne006aHUS COCHIOUM
6 KOMNJIEKCHOM AHATIU3e MeXO0YHAPOOHO-NPABOBO20
pexcuma paspabomxku u nepedasu MOPCKUX MexHomIo-
eutl Ha OCHOBe U3YHeHUS COOMBErMCMBYIOUsUX Meay-
HAPOOHO-NPABOBBIX AKINOB U OOKYMEHIO8, BblA6TIeHUU
MeHOYHAPOOHO-NPABoBbIX Npobrem. B xauecmee oc-
HOBHbIX 30044 BbIOETTIOMCS: Bbis6/IEHUe NPeONnOChLIoK
MENOYHAPOOHO-NPABOBO2O PecyNUPOBAHUST PA3PABOM-
KU U nepeoauu MOPCKUX MeXHOIO2ULl, AHANIU3 NOIOJe-
HULL  COOMBEMCMBYIOULUX  MEHOYHAPOOHO-NPABOBDIX
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aKImos, paccmompeHie Mexanu3ma nepeoautt MOPCKUX
mexHonoeuil,  paspabomannozo  Mexcnpasumeno-
cmeenHoll okeanoepaguueckoti komuccueti OHECKO
(0anee - MOK IOHECKO).

MATEPUAJIBI I METO[bI. OcHosoii Hacmost-
uiee0 UCCTIe008AHUS ABTIAIOMCS NOTIOHEHUS MEHOYHA-
POOHO-NPABOBLIX AKIMOB 6 0671ACHU MOPCK020 Npasd,
dokymermvt MOK FOHECKO 6 cgpepe nepedauu mop-
CKUX MeXHOI0eUtl, A Makie mpyovl OmeHecH6eHHbIX
U 3apy6GexHbIX CNeUUanucmos 6 o0nacmu MoPCKoo
npasa. B kauecrmse 0CHOBHOLL Memo00I02UL UCCIE006a-
HUSL UCNOMIb30BANICS CPABHUMENIbHO-NPABOBOLL AHANIU3,
popmanvHo-topuduteckuti, PopManvHo-0UMeckui U
CUCMEMHDbLLL Meroobl, Memoobl AHANIU3A U 000OUEHUSL.

PE3YJIBTATBI UICCIIEJOBAHVA. B pesynvmame
1pedCmasnieHHo20 UCCNe006aHUS  BbLA6TIEHDL  1PeONo-
CbUIKU MEHOYHAPOOHO-NPABOBO20 PecyNIUPOBAHUS Pa3-
pabomku u nepedauu MOPCKUX MeXHOTIOZULL, IPOBeeHO
paseparuuenue cep pezynuposarusi Konsernyuu OOH
no mopckomy npasy, CoenaweHus 06 ocyuiecrneneHuu
uacmu XI Konsenyuu OOH no mopckomy npasy u Kpu-
mepues U PyKoBOOSUAUX NPUHUUNOB Nepedau Lt MOPCKUX
mexnonoeuit MOK KOHECKO. IIposeder demarnviuviii
AHATIU3 COBPEMEHHO20 MeHOYHAPOOHO-NPABOBOZ0 pe-
HUMA paspabomxy U nepedauu MOPCKUX FEXHOTIO-
eutl U Mexanusma nepedauu, paspabomanrozo MOK
FOHECKO. Buisiener psio npobnem 6 mei0yHapooHo-
1pasosom pezynuposanuu OaHHoU cepol, npednoteHol
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nymu nosblueHUs 3PPeKmusHOCU MaKozo pezyupo-
BaHUSL.

OBCYJKITEHVS M BBIBODI. B xo00e uiccnedosarust
asmop NPUxXoOUm K 6v1600Y, HIMo MEXAHUIM MeHOyHA-
POOHO-MPAB0B020 PecyNUPOBAHUS PAPAbOmMKY U nepe-
0auu MOPCKUX MEXHONO2ULL HYHOaemcs 8 OabHeliuiem
cosepuieHcmeosanuy, a Kpumepuu u pykosoosujue
npuxyunol nepedauu mopckux mexnonoeuti  MOK
FOHECKO mpebytom eHeceHUst co0msemcmeyousux
u3MeHeHUll U 00NonHeHUti. A6MOp He MObKO BblA6IA-
em KoHKpemHvle NpobieMvl MeNOyHAPOOHO-NPABO6020
pexuma paspabomxku u nepeoasu MOPCKUX MexHoso-
2uil, HO U npeonazaem Nymu ux peuieHus.

LAW OF THE SEA

KITIOYEBBIE CJIOBA: mopckue mextonoauu, Medi-
NpasUmenbCmeeHHas 0KeaHoepaPUUecKas KOMUCCUS
FOHECKO, mes#0yHapoOHblii paiion MopcKkoeo OHa, pas-
8e0Ka U paspabomxa pecypcos, eyboKko800Hble UCCedo-
6aHUSL, passusarousuecs ocyoapcmea, Muposoti okear

A IUTUPOBAHVSIL: Anucumvos 1.0. 2021. He-
KOTOpble MEXyHapOIHO-TIPaBOBble BOIPOCHI paspa-
OOTKY 1 TIepeyiadyt MOPCKIX TEXHOMOTMit. — Mockosckuii
HypHAan mexcoyHapooHoeo npasa. Ne4. C. 136-147. DOL:
https://doi.org/10.24833/0869-0049-2021-4-136-147
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pecos.
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SOME INTERNATIONAL LEGAL ISSUES IN
THE DEVELOPMENT AND TRANSFER OF
MARINE TECHNOLOGIES

INTRODUCTION. In the second half of the 20th cen-
tury, the expert was faced with a number of urgent tasks,
in particular: ensuring access of states to living and non-
living resources of the World Ocean, protecting marine
ecology, expanding the jurisdiction of states-states and
delimiting maritime spaces. These problems became the
official reason for convening the III Conference on the
Law of the Sea. Also on the agenda of this conference is
the issue of the transfer of marine technology. In the
course of lengthy negotiations on the elaborated part XIV
"Development and transfer of marine technologies” of the
Convention on the Law of the Sea, which is used by the
international legal regime for the transfer of marine tech-
nology. The author examines various international legal
aspects of the problem of transfer of marine technologies,

Moscow Journal of International Law « 4 - 2021

the importance of this institution for the international
community. The purpose of the presented study is a com-
prehensive analysis of the international legal regime for
the development and transfer of marine technologies
based on the study of the relevant international legal acts
and documents, identification of international legal
problems. The main tasks are: identification of the pre-
requisites for the need for international legal regulation of
the development and transfer of marine technologies,
analysis of the provisions of the relevant international le-
gal acts, consideration of the mechanism for the transfer
of marine technologies developed by the UNESCO Inter-
governmental Oceanographic Commission.

MATERIALS AND METHODS. The basis of this
study is the provisions of international legal acts in the
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1.0. AHncumos

field of maritime law, documents of the UNESCO Inter-
governmental Oceanographic Commission in the field
of transfer of marine technologies, as well as the works
of domestic and foreign experts in the field of maritime
law. Comparative legal analysis, formal legal, formal
logical and systemic methods, methods of analysis and
generalization were used as the main research method-
ology.

RESEARCH RESULTS. As a result of the presented
study, the prerequisites for the international legal regula-
tion of the development and transfer of marine technolo-
gies were identified, the delineation of the areas of regula-
tion of the UN Convention on the Law of the Sea, the
Agreement on the Implementation of Part XI of the UN
Convention on the Law of the Sea and the UNESCO IOC
Criteria and Guidelines for the Transfer of Marine Tech-
nologies. A detailed analysis of the modern international
legal regime for the development and transfer of marine
technologies and the transfer mechanism developed by
the UNESCO Intergovernmental Oceanographic Com-
mission was carried out. A number of problems in the
international legal regulation of this area have been iden-
tified, and ways to improve the efficiency of such regula-
tion have been proposed.

1. BBemenue

OpCKMe TEXHONOTMM WIPAIT BAXKHYIO

pob B )KU3HN 4enoBedyecTa. HyxHo oT-

METUTD IIeHHbIl BK/Iafl 3TUX TeXHOIOTMIA
B COXpaHEHUe MOPCKON SKOCUCTEMBI M MOPCKUX
OMOTIOTMYECKNX PpecypcoB, u3ydeHMe U JOOBIIY
MOPCKUX TeHeTndecknux pecypcos [Wallge Tvedt
2020:238254]', mopepkaHue IPOIZOBOTbCTBEHHO
OesomacHOCTN® U pa3BuTUE (PapPMAKOTOTMYECKOI
orpacim’. Ocobyro postb MOPCKIe TeXHOIOTMM UTPa-
0T B XKM3HM MIPUOPEXKHBIX PajlOHOB Pa3BUBAIOIINX-
¢ rocygapeTs [Anisimov,Gulyaeva 2021:184-201]
B MOpPCKOI1 iepeBoske rpy3oB [Ckapunos 2020:4-7]
1 obecredyeHNN MeXIyHapOIHbIX KOMMYHMKAIIUIL
[Law of the Sea...2015:723-749]. BaxxHoCTb copeii-

DISCUSSION AND CONCLUSIONS. In the course
of the study, the author concludes that the mechanism of
international legal regulation of the development and
transfer of marine technologies needs further improve-
ment, and the UNESCO Intergovernmental Oceano-
graphic Commission Criteria and Guidelines for the
Transfer of Marine Technologies require appropriate
amendments and additions. The author not only identi-
fies specific problems of the international legal regime for
the development and transfer of marine technologies, but
also suggests ways to solve them.

KEYWORDS: marine technology, UNESCO Intergov-
ernmental Oceanographic Commission, international
seabed area, exploration and development of resources,
deep-water explorations, developing states, World Ocean

FOR CITATION: Anisimov I.O. Some International
Legal Issues in the Development and Transfer of Ma-
rine Technologies. — Moscow Journal of International
Law. 2021. No. 4. P. 136-147. DOL https://doi.
org/10.24833/0869-0049-2021-4-136-147

The author declares the absence of conflict of interest.

CTBMA PA3BUTHIO M Iepefilade MOPCKMX TeXHOIOTMI
c71ab0pasBUTHIM U Pa3BMBAIOLIMMCA TOCYAPCTBAM
ObUTa TOATBEP)KIEHA HA TaKMX MEeXAYHapPOTHBIX
koHpepennuax, kak «PVO+20», Koudepeniym
OOH 1o MajbIM OCTPOBHBIM Pa3BMBAMOLIMMCA I0-
CyapcTBaM, a TakKe B JoKyMeHTax OTKpBITOI pa-
6ouert rpymmsl 1o Llensam ycToiunBoro pa3BuTus u
MHOTOUVCIEHHBIX pe30omouyuAax leHepanbHOM Ac-
cam6bren OOH.

CTouT OTMETUTD, YTO, XOTS IIPaBO PABHOTO JIO-
CTyHa K MOPCKUM pecypcaM U YIOMUHAeTCS pe-
TY/IAPHO B KOHTEKCTE MCK/IIOYUTENBHO «MOPCKMUX»
aCNeKTOB  MEX[IYHAapOJHOTO  B3aMMOJECTBIA
[Baselines...2019:56-57], Me>XAyHapOJHO-IIPaBO-
BOJI PeXXUM Pa3pabOTKM U Iepefauyt MOPCKIUX TeX-
HOJIOTMIT 3aTparnBaeT UMpPOKIIT KPYT MeXTOCyHap-

T Cm. Takxe: Cremers K., Wright G., Rochette J. UN discussions on marine genetic resources shape the future of marine bio-
technology. — BLOG POST. April 29, 2020. URL: https://www.iddri.org/en/publications-and-events/blog-post/un-discussions-
marine-genetic-resources-shape-future-marine (accessed 12.08.2021).

2 TMoppobHee cm.: CneLmanvanpoBaHHble MEXAYHAPOAHbIE AOKYMEHTbI, PETYNNPYIOLME JOCTYN K FeHETUYECKUM pecypcam
1 COBMECTHOE WCMOfb30BaHMe BbIrof, B KOHTEKCTe M. 4 cT. 4 Haromnckoro npotokona ot 13 unona 2020 r. C. 9-10. Joctyn:
https://www.cbd.int/doc/c/7a88/d9a1/47363dfc548ba1f554063fa7/sbi-03-14-ru.docx (aata obpawieHus: 31.03.2021).

3 UN:Goal 14: Conserve and sustainably use the oceans, seas and marine resources. URL: https://www.un.org/sustainablede-

velopment/oceans/ (accessed 31.03.2021).
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CTBEeHHBIX oTHoueHuit. IIporpeccuBHOe pasBuTHe
MEXIyHapOJHOTO IIpaBa B JaHHOI obacTu OyzeT
Crloco6cTBOBaTh  MOBBILIEHNIO 3 dexTuBHOCTI
IPaBOBOTO PEryIMpoOBaHNA B Takux cdepax, Kak
59KOHOMNK3, MHQPOPMAIMOHHO-KOMMYHMKAI[VIOH-
Hble TEXHOJIOTMM, 06e30IacCHOCTb, HEIPOIOIb30Ba-
HIie ¥ MOPCKast (TIOf{BOJIHAsI) apXEOJIOT VS

Brmors o mavanma XXI Beka' He cyliecTBOBaIo
CIeIMAIN3NPOBAHHOTO MEXIYHAPOZHOTO  JIOKY-
MeHTa, KOTOPBIl ObIT OBl MOCBSILIEH peryimpoBa-
HIIO Pa3paboTKy, epefadn 1 VICIOMb30BaHNA MOP-
ckux texHonoruii. Bmecre ¢ tem Kousennus OOH
10 MOPCKOMY IIpaBY, NpuHATaA B 1982 1., 3a10xmma
OCHOBY /I pOPMUPOBAHNS COBPEMEHHOTO MEK/Y-
HapOJIHO-IIPAaBOBOTO PeXMMa pa3paboTKy U Iepe-
Ja4yl MOPCKUX TEXHOJIOTUIL.

YuntbiBasg He6GObIIOE KOMMYECTBO HAYYHBIX
paboT, HmpeuMylLIeCTBEHHO 3apyOeXXHBIX aBTOPOB,
HOCBSLIEHHbIX JAHHOI TeMaTUKe, IPelCTaB/IAeTCA
aKTyaJIbHbIM IIPOBefieH)e JONOMHUTEIbHbIX Hayd-
HBIX VICC/IEOBAHMII, HAIPABICHHBIX HAa U3ydYeHMe
KaK MEXJ[yHapOJHO-IIPaBOBOTO PeXIMa, TaK 1 Me-
XaHNM3Ma Ilepefjaull MOPCKIX TeXHOJIOTUIA.

2. ITpepmmochUIKI MEKEYHAPOTHO-IIPABOBOTO
perynupoBanus paspaboTKy U mepegaun
MOPCKVX T€XHONOTMIA

PasBuTie Hay4HO-TEXHMYECKOTO Iporpecca B
1950-1970-€ IT. CTUMYIMPOBAIO MOABIEHNE HOBBIX
(bopM OCBOGHVA 1 UCIONb30BAHNA IIPOCTPAHCTB 1
pecypcoB Muposoro okeaHa. OTMedaeTcs, 4To co-
BEpIICHCTBOBAHME TEXHOJIOIMII MO HOObIYe MOp-
CKIX pecypcoB yxe ¢ 1960-x IT. cpenmano paitoH
OTKPBITOTO MOps KpaiiHe NMEePCIeKTUBHBIM C TOUKM
3peHns BoObIuM pasmnyHbiXx MuHepanos [Rothwell,
Stephens 2016:608]. ITosiBneHe BO3MOXKHOCTeI! 17151
IpOBefieHNsA ITyOOKOBOJHBIX VCC/IE[OBAHMII CIIO-
COOCTBOBAJIO PA3BUTHUIO HOBBIX HAYYHBIX 3HAHMI 00
OKeaHNYeCKIX MIPOLeccax 1 MOAB/IEHIIO OBOTHO
apxeoyorun. PacummpeHye NpakTUKM IIPOBeeHNA
Hay4YHBIX JCCIEOBAHMII MO3BOMMIO BBIABUTH 3a-
JIeXM TIONE3HBIX MICKONIAeMBIX He TOJIBKO B HEIpax
1menbOBBIX 30H, HO U B I/TyOOKOBOZHBIX paioHax
MOpcKoro jHa. HeoOXommMocCTb MeXITyHapoOmHO-
IPaBOBOTO PEry/IMPOBAHNA Pa3BEKI U pa3paboTKM
MOPCKVX PeCypcoB 00yC/IOBI/IA IPYHATIE COOTBET-
CTBYIOIIVX ME&XXIYHAaPOIHO-IIPAaBOBBIX aKTOB.

Tax, B KoHBeHIMM O KOHTMHEHTAJbHOM IIe/b-
¢e, npuHaATOI B 1958 T., OBIT YCTAHOBIEH KPUTEPUIT
«KcmyatabensHocTv» [Iymes 2014:22]. Cr. 1 man-
Hoit KOHBEHIL[MM OTHOCKT K IIe/b(y IIOBEPXHOCTD 1
HeZIpa MOPCKOTO JIHAa B pailOHaX, IPUMbIKAIOLWINX K
Oepery KOHTMHEHTA WM OCTPOBA, HO HAXONAIINXCA
BHE 30HBI TEPPUTOPMAIBHBIX BOZ 10 I1yO61HBI 200 M
VIV K 33 STUM IIPEe/IOM JI0 TOTO MeCTa, 00 Komo-
po20 enybura no3sonsem pazpabomyy”.

OTO NpUBENIO K TOMY, YTO Pa3BMUBAIOIIMECS TO-
CyfapcTBa 00€CIHOKOMINCh TeM, Y4TO BCE PeCypChl
MupoBoro okeaHa OyiyT HOAEIEHBI MEX/Y T€XHO-
JIOTMYeCKM PasBUTBIMM MOPCKUMM TOCYapCTBa-
vu. [laHHaA mpo6eMa MMea BaKHOe 3HaueHMe C
y4eTOM TOTO, YTO YIljeMJ/IEHIe NHTEPeCcOB pa3BlUBa-
IOLIMXCA TOCYHAAPCTB HAa MOPCKMX IPOCTPAHCTBAX
OBUIO aKTyaJbHBIM ellle 3afjONIT0 [0 IOAB/IEHNA
COBpPEMEHHBIX MOPCKUX TexHojoruii [Bep6oBoii,
Ineikos 2018:92-97]. B sT0i1 CBA3M TaK)Ke CTOUT
YIIOMAHYTb, YTO NPMHUMII JOCTYIIHOCTY MOPCKUX
pecypcoB BceM IOTEHIMATbHBIM II0/Ib30BATENAM
o60cHOBBIBasICA elfe camuM [yro Iporyem, uro Ha-
III0 OTPaXKeHNe ¥ B pab0TaX COBPEMEHHbIX Y4IEHBIX
u akcnepToB [Klein 2011; Law of the Sea...2015:18-
47].

Tax B 1967 r. nocon Manbtsl Apsup Ilapgo mpep-
JIOXKWJI OOBABUTD MOPCKOE JTHO 32 IIpefie/iaMiy Hallu-
OHA/IBHOJI FOPUCAMKIINY YACTBIO «OOIIero Hacmeys
4esioBevecTBa». [Js1 TOro 4TOOBI MCKITIOYNTH IIpe-
obmaflaHne MOPCKMX epXKaB B IIpoliecce SKCIUTya-
Tauyuy MOPCKoro fHa, B 1970 r. Pesonronnmert Ne2749
(XXV) Tenepanpuoit Accambinen OOH 6bima npu-
HATa Jleknapalyusa OpMHLUIIOB, PETyIUPYIOIUX pe-
KVIM JTHa MOpe€il ¥ OK€aHOB J MXHEJP 3a Ipefenamu
JEVICTBYMA HALMOHAIbHOM HOpUCAMKLVM. VIMeHHO
3TOT JJOKYMEHT CTaJl IIEPBBIM MEX[YHapOJHO-IIpa-
BOBBIM aKTOM, KOTOPBII CO3a/l1 6a3oBble NpeAro-
CBIJIKY TI0 IIP€JJOCTAB/ICHNI0 PAaBHOTO [IOCTYIIA pas-
BUTBIX U Pa3sBMBAIOLIMXCA TOCYAAPCTB K MOPCKUM
pecypcaM M K T€XHOJIOTMAM, HallpaB/IeHHbIM Ha UX
pasBenky u paspaborky [Mupsan 2016:162- 168].

IlepBble Tpu nonoKeHUA JaHHONM [lexmapanym,
nos3gHee BKmwodeHHble B TeKCT Koumenmunm OOH
o Mopckomy mpaBy 1982 r. (mamee — KonBenums
1982 1.) ¢ He3HAYUTENbHBIMU M3MEHEHNAMI, ycra-
HaB/IMBAIOT, 4YTO:

«1.  JIHO MoOpeil 1 OKeaHOB 1 €ro Hefipa 3a IIpe-
JelnaMi [eiiCTBMA HALMOHAIbHONM IOPUCHUKIUY, A

4 Wmeetca B Buay npuHatne Kputepmes 1 pykosogawmx npuHumnos MOK KOHECKO no nepefaye MOPCKMX TEXHONOTIA B

2005r.
5 3pechb 1 fjanee — KypcuB aBTopa.
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TaK)XKe Pecypchl 9TOr0 palioHa ABIAKTCA OOLIMM
JIOCTOSTHUEM Ye/I0BEYeCTBa.

2. JTOT paiioH He MOJJIEKUT IPUCBOCHNIO Ka-
KUM ObI TO HU 6bITT0 06pPa3oM rocyfapcTBaMy Wn
mLamu, GU3NYeCKUMIU VI IOPUANYECKUMY, U HU
OffHO TOCYAApCTBO He OyIeT MpeTeHA0BaTh Ha OCY-
IeCTBICHNE CyBepPEeHUTEeTa MM CyBEePEHHBIX IIpaB
HaJ /0001 4acThi0 TOTO pajloHa WM OCYIIECT-
BJIATD UX.

3. Hwukakoe rocymapcTBo win auio, ¢usm-
4ecKoe WM IpuaMdecKoe, He OyfieT IpeTeHI0BaTh
Ha IIpaBa, OCYILIECTB/IATb WIN IpHoOpeTaTh IpaBa
B OTHOLIEHVM 3TOTO PalioHa WJIM €r0 PecypcoB, He-
COBMECTMMbIE C MEX/[YHAPOJHBIM PEXXIUMOM, KOTO-
PBIIT JO/DKEH OBITh YCTAHOBJIEH, U IPMHIMIIAMY Ha-
crosimeit [lexnapanmm»®.

[l71s1 Toro 4TOOBI TOBBICUTD 3P PEKTUBHOCTD pe-
KuMa, npepycmorpennoro Jlexmapanueit 1970 r.,
BO3HMK/IA HEOOXOVMOCTb YCTAaHOBUTH IIOPSTOK
OpICTpOIT 1 9 (HEeKTUBHOI Iepefauy MOPCKUX TeX-
HOJIOTUIT IPYTMM TOCYAApPCTBAaM «Ha CIIPaBe/IMBBIX
Y PaBHBIX YCTIOBUAX>.

Bompoc mepepaunm MOPCKMX TEXHOTOTHMIT ObLI
BK/odeH B noBecTky s [II Kondepenunn OOH
II0 MOPCKOMY IpaBy. B Xofie IMTeNbHBIX Iepero-
BOpOB Obl1a Beipaborana yacTs XIV «Paspaborka u
Tnepefiaya MOPCKOJl TEXHOMOTHIY.

3. CoBpeMeHHBIIT MeKAYHAPOTHO-NIPAaBOBOIA
peXuM pa3paboTKM 1 mepefauy MOPCKUX
TEeXHOIOTHI1

B HacToAmmMii MOMEHT UCIIONb30BAHNE MOPCKUX
TexHonoruit perymupyercsa Konseniueit OOH 1o
MopckoMmy TnipaBy 1982 r. u Kpurepusamu u pykoso-
AAIMMY IPUHLUIIAMM TIepeflaull MOPCKUX TeXHO-
noruit MOK FOHECKO 2005 r. (zanee — Kpurepun
MOK). OtzenbHble TTONOXeHNUs, KacaloLecs: Mop-
CKMX TEXHOJIOIMil, comepxkarcs 1 B CoITlalleHnu
06 ocymectsrenun dactu XI Kousenumm OOH
10 MOpcKoMy mpaBy 1994 1. (manee — Cornauienne
1994 1.).

3.1. KonBennua OOH mo Mopckomy mpaBy
1982r.

Kak y>xe oTMedanoch paHee, 0CHOBHbIE IIO/IOXe-
HIIA, Kacalollyecss MOPCKUX TEXHOJIOTHIA, cofieprKar-
cs B yactu XIV Kousenunn 1982 r. «Pazpabotka n
nepeziada MOPCKOIi TeXHONOTUI».

Tak, 4. 2. c1. 266 KonBennum 1982 r. ycTaHas-
nMBaeT, 4To «locymapcrsa ConeliCTBYIOT PasBUTHIO
MOPCKOTO Hay4YHO-Te€XHIMYECKOT0 IIOTeHIIMaa ToCy-
lapCTB, KOTOPble MOTYT HY)/JaThCsl B TEXHUYECKOI
HIOMOLIIY B 3TOII 06/1aCTH ¥ IPOCUTD 00 ee OKa3aHuu,
B YaCTHOCTM, Pa3BUBAIOIMXCSA TOCYHAPCTB, BKIIIO-
Yasg TOCY[JApCTBa, He MMeEIOIlMe BBIXOJAa K MOPIO
WIM Haxofsluecs B reorpadudecky Hebmarompu-
ATHOM IOJIOKEHMN, B TOM 4TO KacaeTcsl pPasBeKi,
paspabOTKM M COXpaHEHVA MOPCKUX PecypcoB I
YIIpaB/I€HNA UMM, 3aIUTB M COXPaHEHUs MOPCKOII
Cpenbl, MOPCKMX Hay4YHbBIX MICCIEOBAHMIT U IPYTOi
IeATEeNbHOCTI B MOPCKOMI Cpefie, COBMECTUMOII C Ha-
crosell KonBeHnmell, ¢ 1e/bl0 YCKOpeHMs COLU-
a/IbHO-9KOHOMMYECKOTO Pa3sBUTHUSA Pa3BUBAIOLIMXCS
rOCyIapCTB.

Kak oTMeyaroT oTmenbHbIE CIELMATMCTDI, IPU-
HY[UTEIbHBII MeXaHU3M IIepefiadyt 3SHaHUI 1 TeXHO-
JIOTUIT MOXKeT CTaTh YAOOHOII ITOYBOI /i1 Pa3HOTO
popa nposokanuit. Hanpumep, oTaenbHble rocynap-
CTBa MOTYT CIelMabHO MHULIMMPOBATD CyAeOHbIe
pasbuparenbcTBa ¢ momouibio npusHanHoro CIIA
Apbutpaxa / CrennanbHoro Apourpasa s Toro,
9TOOBI IIONTYYUTD JOCTYII K MOPCKUM T€XHONMOTHAM'.

Kpowme Toro, B KouBenunnu 1982 r. He ycTaHOB/Ie-
HBI TAPAHTUM OTHOCUTEILHO TOTO, YTO HONy4YeHHBIE
STVMIMM TOCYAApCTBAMM CPefCTBa OYAYT MCIIONb30-
BaThCA JIA: TEXHOTIOTMYECKOTO IIPOPbIBa B 00IaCTI
3KCIUTyaTalluy pecypcoB MupoBoro okeaHa; coxpa-
HEHUA MOPCKOM OKPY>KAIOLIE Cpefibl; peannsanun
KaKMX-MM00 TyMaHUTapHBIX WM OOIeCTBEHHO-
3HAYMMBIX IIpoeKTOB [[yzmes 2014:118].

YacTtp 3 paccMarpyuBaeMoil CTaTby YCTAaHABIIN-
BaeT, YTO TOCY[APCTBA CTPEMATCA COJleiiCTBOBATD
CO3JQHMI0 0/IarOIPMATHBIX SKOHOMMYECKMX U TIpa-
BOBBIX YCIOBMI I IE€pefady Ha CIIPaBeINBON

¢ [leknapawuua npUHLMMNOB, PETYNINPYIOLMX PEXIM iHA MOPEN 1 OKeaHOB 1 ero HeAp 3a NpeAenamm ecTBUA HaLOHaNbHON
ropucanKkumm ot 17 gekabpa 1970 r. Joctyn: https://www.un.org/ru/documents/decl_conv/declarations/seabed_principles.

shtml (nata o6patleHus: 21.12.2019).

7 Prepared Statement of Frank J. Gaffney, Jr., President and CEO, Center for Security policy, Washington, DC. - The United
Nations Convention on the Law of the Sea (Treaty doc. 103-39): hearings before the Committee on Foreign Relations, United States
Senate, One Hundred Tenth Congress. September 27 and October 4, 2007. P. 86. URL: http://www.fas.org/irp/congress/2007_hr/

lots.pdf. (accessed 31.03.2021).
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OCHOBE MOPCKOJI TeXHOJIOIMY Ha 0/1aro Bcex 3ayH-
TePeCcOBaHHBIX CTOPOH.

Kak BupgHo m3 aHammsa cT. 266 KouBeHINN
1982 1., monATHE «MOPCKOJ TEXHONOTUN» B HEWl He
omnpenieneHo. bonee toro, KoHBeHIMA He ycTaHaB-
JIMBAET, YTO O3HAYAIOT «O/IATONPUATHBIE SKOHOMU-
YyecKie ¥ IPaBOBbIe YCIOBMSA» U KAKOBBI «CIIPaBef-
TIMBBIE YCTIOBUA Mepefjauil MOPCKOI TEXHOTIOT UMY,

TepMun «pasBuBaroIecs TOCYAApPCTBA» TaKXkKe
He MMeeT YeTKOTO OIpefie/ieHNs HU B MeXKIyHapOf-
HOM IIpaBe, HU B 9KOHOMUKE, B TOM YJCTIe TIOTOMY,
4TO B OCHOBE KpUTepMeB OIpefleNieHNs «pa3BUBal0-
I[Erocs TOCYAAPCTBa» JIEKAT PasTNyHble 9KOHOMU-
YecKMe 1 COIMabHbIe TTapaMeTphl®.

B oroit cBA3M HEOOXOAMMO OTMETUTD Iien
MEXTOCY/JApCTBEHHOIO COTPYJHMYECTBA B O0O0/Ia-
CTM pa3pabOoTKM ¥ Hepefiadyt MOPCKMX TEXHOJIOTHIL.
A ¥IMeHHO:

- mpuoOpeTeHMe, OLIEHKa M PacIpoCTpaHe-
HJle MOPCKUX TeXHMYEeCKMX 3HAHUII U oberdeHne
[OCTYIA K TaKOV MHPOPMALINY 1 JaHHBIM;

- pasBUTHE MOPCKOJI TEXHOMOTMHU ¥ HEOOXO-
IMOVI TeXHO/IOTMYeCKOil MHPACTPYKTYPBI /151 00-
JIer4eHns Iepeiady MOPCKOJi TeXHOIOT I,

-  TIOATOTOBKA JOACKMX pPecypcoB IyTeM
npodeccnoHanbHOTO 00yYeHNUss U 0Opa3oBaHMs
TPaXK/JjaH Pa3BUBAIOLIMXCA TOCYAAPCTB, B OCOOEH-
HOCTY Ha/IMeHee Pa3BUTBIX TOCYAPCTB;

- MeXJyHapOoJHOe COTPYFHMYECTBO Ha BCEX
YPOBHSAX’.

[t TOro YTOOBI JOCTUYD YKa3aHHBIX BBIIIE Iie-
neyt, Kousenumsa 1982 1. mpennaraer ydupexpaTb
CIlelyaibHble IIPOTPaMMbl, COfIeiiCTBOBATh 3aK/I0-
YeHVIO COIIAIIEeHMNIT, 0OMEHY YYeHbIMM 1 SKCIepTa-
MM, OCYLIECTB/IATD IIPOEKThI U MOOUIPATD BCe Gop-
MbI MeX/[YHapPOJTHOTO COTPYAHMNYECTBA.

Heo6xXoaumMo OTMETHUTb, 4TO, HECMOTpS Ha OT-
CYTCTBME KOHKPETHBIX  MEXIYHapOJHO-IPaBO-
BBIX HOpPM, B MpakTuke peamusanyy KoHBeHIM
1982 r. mosiBMIach ycToiynBas TEHIEHINA 110 Iepe-
Jlade TeXHOJIOTHUIT B 00/1acTy PHIOOTOBCTBA U OXpa-
HBI OKPY>KaIolLleif Cpefibl pa3BMBAIOLIMMCS TOCYfap-
CTBaM Ha 6e3BO3Me3[JHOI OCHOBE ¥ MCK/IIOUUTENTbHO

Ha PHIHOYHBIX YCTIOBMAX — TEXHOJOTMIA, KacalolmuX-
cA pasBegKM ¥ PaspabOTKU pecypcoB MOPCKOTO
nHa',

OTa mpakTuKa 4acTU4YHO ObUIa oTpaxkeHa B Co-
rnamennn 1994 r. Tax, paspen 5 CormaneHus ycra-
HAB/IMBAEeT, UTO «IIPEANpUATHE, a TaKXKe pPas3BU-
BalOIVecs TOCY[APCTBA, KeAkole Ipuodpectn
TEXHOJIOTHIO I/TyOOKOBOZHOI pa3paboTKy MOPCKOTO
JIHA, CTPEMATCSA IPUOOPECTY TAKYIO TEXHOIOTMIO Ha
CITPaBe/IMBbIX U Pa3yMHBIX KOMMepPYEeCKIX YCTIOBH-
ax»'. Peup, TakuM 06pasoM, uyeT He 0 OeCIIaTHO
Hepefaye TEXHOIOTHN, a O ee npuobpemenuu [Iype-
eB, 3eHKIH, VBanos 2011:182].

B cr. 274 Konsenuuu 1982 r. ycTaHOB/IEHBI 0051-
3aTenbCTBa MeXXIyHapofHOr0 OpraHa 10 MOPCKOMY
TIHY, CBSI3aHHBIE C 0OecIeyeHneM JOCTyIa K TeXHNU-
YEeCKOJ NOKYMEHTaluy, YCTPOMCTBAM, IPOLECCY, a
TaKXe OKa3aHNeM JMHOJ IIOMOIIM, B TOM YKCIIe ITy-
TeM (MHAHCUPOBAHMA, Pa3BUBAIOIIVIMCA TOCYAap-
CTBaM.

Opnako mpuusatue Cormamenus 1994 r. dax-
TUYECKM OTMEHWIO HeNOCpeCTBeHHOe (VHAH-
CUpOBaHMe JeATeNbHOCTH B PaitoHe B MHTepecax
PasBMBAIOLINXCA TOCYAAPCTB U 003aTeNbCTBA I10
OecIUIaTHOII Iepefaye TEXHOIOTHIL.

OrenbHbIE MONIOXKEHMA, Kacalolyecss MOPCKIX
TEXHOJIOTMII, OBUIM OCBEIeHbl M B APYTUX YacTAX
Kousennmn 1982 r. Tak, 4. 4 cT. 62 «VIcnonp3oBanue
JKMBBIX PECYpCOB» YCTAQHABIMBACT, YTO HMPUOPEK-
HOe TOCY[)APCTBO BIIpaBe INPUHMMATb 3aKOHBI 1
HpaBuIa AJIA TPaXKaH JPYTUX FOCYlapCTB, KOTOpPbIe
BEIyT PBIOHBIN IPOMBICEN B €r0 MCKIIUUTETbHO
9KOHOMMYECKON 30He. «ITU 3aKOHBI U MOTYT Ka-
caTbCsA <...> NMUIEH3MPOBAHNs PbIOAKOB, phIOOIOB-
HBIX CYJOB 1 O0OpYy[OBaHMA, BKIKYasA B3VMaHMe
c60poB 1 pyrue GopMbl OIIaThI, KOTOPbIE B OTHO-
IIEHNY Pa3BMBAIOLINXCA MPUOPEKHBIX TOCYAAPCTB
MOTYT IIPEACTaBIATb CO00Ji afjeKBaTHYI0 KOMIICH-
canuio B Buje <...> 000pyHOBaHVA 1 TEXHONOTWN,
OTHOCAIIMXCS K PBIOHOI TPOMBIIIEHHOCT».

OrenbHbIE aCTeKThbI Tepefiady M JCIIONb30Ba-
HUA MOPCKMX TEXHOJIOTMII OTpakeHbl B 4yactu XI
«Paiton» u yactu XII «3ammura u coxpaHeHue MOp-

8 Bmecte ¢ Tem B pamkax OOH cyuectyeT «[pynna 77» — o6beguHeHne pa3BUBAIOLLMXCA rOCY[apCTB, COCTaB KOTOPOro

HEOAHOKPATHO MEHANCA.

° KoHeeHumst OOH no mopckomy npasy ot 10 fekabpa 1982 r., cT. 286. [JocTyn: https://www.un.org/depts/los/convention_
agreements/texts/unclos/unclos_r.pdf (nata o6paweHus: 15.08.2021).
1% Hocukos A.H. CoBpemeHHble TeHAEHLM Pa3BUTHA NMPaBOBOrO pexrma MexxayHapoaHOro paioHa MOpCKoro AHa. inucc. ...

KaHg. topua. Hayk. Mocksa. 2010. C.80.

"' CornalweHue 06 ocywecteneHun Yactu Xl KonseHuun Opranmsauyuy O6bearHeHHbIx Haumini no mopckomy npasy ot 10
nekabpa 1982 r. [octyn: https://www.un.org/ru/documents/decl_conv/conventions/agreement_impl_lawsea.shtml (gata

obpalyeHus: 15.08.2021).
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CKOJ1 cpefibl», a Taroke B [Ipunoxenusax I «OcHos-
HbI€ YC/IOBIS IIOVICKA, pasBefKy 1 pa3paboTkm» u IV
«Ycras [Ipegnpuarus».

Hecmorps Ha TO, YTO TepMMH «MOPCKME TEXHO-
NIOTUU» BCTpevaeTcs o BceMy TeKcTy KoHBeHLuu
1982 1., €ro 4eTKOro OIpefeneHNs B Hell He JaeTcs.
JIump mpepcTaBieH KpaTKMil IepedyeHb TOTro, YTo
MO>KeT IOIIaJiaTh O] TEPMUH «TexHonorus». B Co-
rramennn 06 ocymectsnenny yactu XI 1994 r. ve
IPefyCMOTPEHO HM OIpefe/ieHNs TeXHONIOTHI, HU
UX IepeyHs.

Takasa ¢parMeHTanuA IONOKEHMIT O MOPCKUX
TEXHONOIMAX'?, MepecMOTp PpeXuMa MeXIyHa-
poznHoro parioHa Mopckoro gHa B Cormamesny 06
ocymectsineHun Yactu XI Konmsennuum OOH mo
MOpCKOMY IIpaBy 1994 r., a TakXe IOsAB/IEHNE U pac-
IPOCTpaHEeHNe HOBbIX MH(OPMAIVIOHHBIX TEXHOJO-
TUiT B MOPCKOII IesTeNbHOCTY 000CHOBaIM HeoO-
XOJIMMOCTD IepecMOTpa ¥ YHUPMKALMN IPABIT UX
nepenaun. Tak, B 2005 r. MexXnpaBuUTeNnbCTBEHHASA
okeaHorpaduueckas komuccuss FOHECKO npunsna
cBof, mpaBui — Kpurepun 1 pyKoBogALiye IPUHIN-
IIbI IIepefladyl MOPCKMX T€XHOJIOTMIL.

3.2. Kpurepun u pykoBofsiiye NPUHIMIIBI
nepepgaun Mmopckux texHonoruit MOK IOHECKO
2005 .

JlaHHBINI JOKYMEHT He MMeeT MMIIePaTHBHO-
r0 XapakKTepa, OHAKO YHUPUIVPYET U JOLOIHSET
HpaBuIa pa3paboTKy U Iepefiayy MOPCKMX TeXHO-
JIOTHIT, KOTOpbIe OBIIM YCTQHOBJIEHBI B paHee YIO-
MSHYTBIX HOKyMeHTaX. Kpome Toro, B HeM mpep-
CTaBJIeH KpaTKuit 0630p 9BOMIOLMYU ITUX IIPABUIL,
HauyuHasd ¢ 1967 .

Ocobennocteio  Kpurepnes MOK  sBnsercs
yHUDUIMPOBAaHHOE OIpefie/ieHNe MOPCKOI TeXHO-
JIOTUM, TIOf, KOTOPOJI MOHUMAIOTCS UHCHPYMEHMbL,
obopydosatue, cyoa, a maxie npouedypvl u mermo-
Ovl, He0OX00uMble 0N NOMYHeHUS U UCHONIb308AHUS
UHPOPMAUUL, C UETbI0 COBEPUIEHCNBOBAHUS U3YUe-
HUSL U 0C80EHUS NPUPOObL U PeCcypcos oKeaHa u npu-
OpexcHbix pailoHos. MopcKasi TEXHOMOTHS BK/IIOYaeT
B cebs:

- uHbOpMALUIO ¥ JaHHBIE B YJOOHOM MJIs
HO/Ib30BaTeNs popMaTe O MOPCKUX HAayKax M CBS-
3aHHBIX C HUMJ MOPCKVIX OTlepalisX ¥ YCIyrax;

- MHCTPYKLVUM, PYKOBOJCTBA,
CTaH/]aPThI, CIPaBOYHbIE MaTepPHaIbl;

- obopynoBanue s orbopa mpob u MeTo-
fonornyeckoe obopynosanue (1s mpobd BOfbL, reo-
JIOTMYeCKIX, OMOMOTMYeCKUX U XUMIIECKUX 00pas-
110B);

- cpenctBa HabmiofeHuss u 00OpyHoBaHIMe
(o6opyznoBaHye /I AMCTAHIVOHHOIO 30HAMPOBA-
HsL, 6yu, JaTYNKY IPUINBOB, KOpabenbHbIe 1 ApY-
TVie CPefiCTBA HAOIOfIeH s 32 OKEAaHOM);

- obopynoBanue Jis HaOMIONEHNMs, aHAINU3a
¥ 9KCIIePMMEHTOB in situ Wiy B 1a60paTOPHBIX yc-
JIOBVIAX;

- KOMIIBIOTephl ¥ IIpOrpaMMHOe obecrede-
HJie, BKTIOYas MOJEIM U TeXHOJIOIMY MOJe/MPOBa-
HISA;

- 9KCIepTU3bl, 3HAHMA, HABBIKM, TEXHUYe-
cK1e / Hay4yHble / IOpUIMYECKIe HOY- Xay U aHa/Iu-
TUYEeCK)Me METOJbI, CBSA3aHHbIE C MOPCKMMM Hayd-
HBIMU UCCIIENOBAHMAMY U HaOmomeHnem",

O6001masi BBILIEN3TIOKEHHOE, aBTOp IIpefjIa-
raeT NMOHMMATh MOPCKME TEXHOJIOTMM B LIMPOKOM
U y3KOM cMbIc/e. Tak, MOPCKUMY TEeXHONOTVAMM
B IIMPOKOM CMBIC/IE aBTOP CUMTAET COBOKYIIHOCTD
TEeXHIYECKNX CPENCTB M METOf|0B, IPMMEHAEMbIX
¢ 1enbio 9¢PEeKTUBHOTO OCBOEHUs pecypcoB Mu-
pOBOro OKeaHa. B y3koM cMbIc/e — COBOKYIIHOCTD
TEXHUYECKVX CPEICTB U METOMOB, IIPUMEHAEMBIX C
IIe/IbI0 OPTaHN3aINY U IPOBEfieHNA MOPCKIX Hay4-
HBIX UCCIeJOBAHNI.

Kpurepun MOK mpepmycMaTpuBarT yCIOBM:A
Tepefia4y BhILIeNepeYVICIeHHbIX TEXHOIOTHI U pas-
BEPHYThIII IVTaH 110 MX BHEJPEHNIO.

YcTaHOBIEHO, YTO Iepefada MOPCKUX TEXHOJIO-
TMil TO/DKHA MO3BOJIMTb BCEM 3aUHTEPECOBAHHBIM
CTOPOHAM Ha CIIPaBeJINBOIl OCHOBE NONMYYaTh BbI-
TOfly OT JIeATEIbHOCTH, CBA3AHHOI C MOPCKOJN Hay-
KOJ, B YaCTHOCTH, JeATEbHOCTH, HAIIPAaBJIEHHON Ha
CTYMY/IMPOBAHNUE COLMAIbHBIX U SKOHOMMYECKNX-
npeobpa3oBaHMii B Pa3BMUBAIOIINXCS FOCYAAPCTBAX.
ITpu 5TOM HafO COOMIOATD CIEAYIOLINE YCIOBYA:

1. PaspaboTarhb KOHKpeTHble IIPAaBOBbIE, MH-
CTUTYLMOHA/IbHBIE, PYHAHCOBbIE U HAYYHbBIE CXEMBI,
4TOOBI YIIPOCTUTD M YCKOPUTD Iepefady MOPCKUX
TEXHOJIOTMII Ha HAaIlMOHA/IbHOM, PETMOHATbHOM VIV
CyOperoHaTbHOM YPOBHSX.

KpUTepuH,

2. UN International Law Commission: Report of the Study Group “Fragmentation of International Law: Difficulties arising from
the Diversification and Expansion of International Law’, finalized by Martti Koskenniemi. April 13, 2006. P. 89. URL: https://

undocs.org/en/A/CN.4/L.682 (accessed 12.01.2021).

3 Intergovernmental Oceanographic Commission of UNESCO: I0C Criteria and Guidelines on the Transfer of Marine Technol-
ogy. P.9. URL: https://www.scor-int.org/SCOR_CB/CB-Bremen/IOC_Tech_Transfer.pdf (accessed 15.08.2021).
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2. OcyumecTBIATb Nepefadyy MOPCKMX TEXHO-
JIOTMil Ha CITPABE//IMBbIX ¥ Pa3yMHbIX YCTOBUAX.

Kak npaBuso, Takas nepepjaya 01>KHa OCYIeCT-
BIIATBCA 0ecnaamHo VN TI0 CHUMEHHOT Coumo-
cmu B TI0b3y CTpaHbl-Nonyyarend. OfHAKO yXKe B
c1. 27 Kpurepues MOK npuBoputcs nonoxeHue u3
pesomonyu XXII-12 MOK, xoTopoe ycTaHaBnmBa-
eT, «4TO IIpH /100071 Tepefade MOPCKOI TeXHOMOTUM
HeOOXOIMMO YYUTBIBATh CIIOCOOHOCTb TOCYyHap-
CTBa-TIOJTyYaTeNls Onlamums TaKylo Iepefady». ITo
HOJI0)KeHVIe BHOCUT ellle Ooblile IPOTUBOpeYmil B
perynmmpoBaHye NaHHOI cepbl, T. K. He HOHATHO,
0 IUIaTeXEeCIOCOOHOCTM KaKMX TOCYHAAPCTB WJET
pedb. Ecinm noppasymeBaroTcsa pasBuTble TOCYHap-
CTBa, TO 3TO IIOJIOKEHME IIPELCTABIACTCA M3/IUIL-
HUM, T. K. OIJIaYMBaTh Ilepefady TEXHONOIUI OHU
OyayT Ha pbIHOYHBIX yCIoBMAX. Ecin ske pedn upgeT
0 PpasBUBANIIMXCA TOCYHAPCTBAX U TOCYHAPCTBAX,
UMeILINX HeONIaronpusaTHoe reorpadudeckoe mo-
JIOKEHHE, TO 3TO IIPOTUBOPEYNT CMbICTY dacTu XIV
Kousennmm 1982 1.

3. IIpu nepegade MOPCKMX TEXHOJIOIMII COOT-
BETCTBYIOIee BHIMAaHIE JOJDKHO ObITh y/Ie/IeHO:

- NOTPeOHOCTAM M MHTepecaM pa3BUBAO-
IMXCA TOCYAAPCTB, OCOOEHHO He VMEIOIIVX BBI-
XOfja K MOPIO ¥ HaXOJAIIMXCA B HeOIaronpuATHOM
reorpaduueckoM MOJIOXKEHNM, a TAKXKe IPYTUX pas-
BUBAOIVXCA TOCYJAPCTB, KOTOPble HE CMOI/IN CO3-
laTh WM PA3BUTH CBOJl COOCTBEHHDI MOTEHIA
B 00/1aCTV MOPCKUX HayK, HayYHBIX UCCTIE[OBAHMNIL,
HaO/MIOZIeHNIT 32 OKeaHaMy ¥ IPUOPEXHBIMHU pario-
HaMJ VI VHBIe NOJ00HbIe TeXHONMOrMM 1 MHGpa-
CTPYKTYPBI, HeOOXOAMMBIE I/ HOCTVDKEHMA TaKUX
1enert;

- [pYTUM 3aKOHHBIM MHTEpecaM, BK/I0Yas, B
JaCTHOCTY, TIpaBa U 00SA3aHHOCTYU BJIAie/blIEB, M1O-
CTaBIIVKOB U ITOJTy4YaTernieil MOPCKIUX TEXHOIOTHIA;

- BOXHOCTU Iepefjadl IK0/I02UHECKU YUCBIX
MexHOM02ULl.

4. Ilepemaya MOPCKMX TE€XHOJIOTMII [O/DKHA
B IIOJIHOI Mepe MCII0Ib30BaTh HOBbIE, CYILECTBYIO-
Iiye WM NTOTEHIMAbHbIE CXeMBbl COTPYHUYECTBA,
BK/II0Yasi COBMECTHbIE IIPeANIPUATHUA U IIAPTHEPCTBA
MeX[y TOCylapCTBaMM-4ieHaMM, COOTBETCTBYIO-
MMM MEXJYHAPOLHBIMU OPTaHU3alMAMY, IPABU-
TE/IbCTBEHHBIMM U HEIPaBUTENbCTBEHHbIMU Opra-
HU3aLMAMY U / VIV YaCTHBIMU KOMIIAHUAMIM.

Oco06plit MHTEpec ¢ OpraHK3aIIOHHO-IIPAaBOBOI
TOYKM 3pEeHUs IpefcTaBiAeT pasjen Kpurepues
MOK «PykoBopsue IpUHIUIbL /I UMIITIEMeH-
Tanum». YctaHoBneHo, yto MOK aBmagerca kom-
HeTEHTHOI opraHmsanueil B chepe COmeiicTBUA 1
YIpOLeHNs IIepefiaull MOPCKOJ TeXHONOTMHU, MO-

Moscow Journal of International Law « 4 - 2021

KeT OCYIIECTB/IATb KOHCY/IbTALNY C COOTBETCTBYIO-
MMM MEXIYHAapOIHBIMY, IIPABUTETbCTBEHHBIMU 1
HeIIpaBUTE/IbCTBEHHbIM) OPTaHU3ALMAMI, a TAKKe
uHbIMM cTOpoHamu. C aroit nenrpto MOK BoIcTY-
IaeT KOOPAMHATOPOM IIpU Iiepefiade MOPCKOI Tex-
HOJIOTHM, C TeM YTOOBI IIPEOCTABUTD 3aUHTEPECO-
BaHHBIM CTOPOHAM IIPMOI M OBICTPBI JOCTYI K
peeBaHTHBIM MICTOYHMKAM VH(POpPMAINY, IPAKTU-
Ke, HAYYHOMY U TeXHIYECKOMY OIIBITY, KaCalol[IM-
cA Iepefiayy MOPCKOII TeXHOJIOTUM, a TaKXKe YTOObI
yrpoctuth 3¢ peKTuBHOE HayuHOE, TeXHIUYECKOe U
(b1HaHCOBOE COTPYIHNYECTBO AJIA STUX LIeTIet.

MexaHu3M IOCpefHMYECTBA BK/IOYAET B CeOs
CTIeflyollie KOMIIOHEHTBI, JOCTYII K KOTOPBIM /107
eH ObITb obecnedeH Hambonee 3ddexTUBHBIMU
CpefcTBaMu:

- COCTaBJIeHMe TIIepevHS IIPaBUTE/NIbCTBEH-
HbIX, HEIIPAaBUTE/IbCTBEHHDIX VIV YaCTHBIX OpPraHN-
3aIMii, 3aMIHTEPECOBAHHBIX B TOM, YTOOBI OBITD IIO-
CTaBIVIKaMI MOPCKOJI TeXHOIOTVN;

- Ol|eHKa IOTEHIMA/Ia IIPOEKTOB VIV HUIIN-
aTVB, CBA3AHHBIX C Ilepefadell MOPCKMX TEXHOJO-
TUIL;

- Ol|eHKa MICTOYHMKOB, JOCTYIIHOCTM 1 B KO-
HEYHOM UTOTE CTOMMOCTb MOPCKOI Hay4YHON U TeX-
HOJIOTMYeCKO¥ MH(OpMaLM U JAHHBIX I Ilepefa-
4yl B pa3HbIX 00/1aCTAX MOPCKUX HAyK;

- COCTaB/IeHMe IepeyHs MOPCKUX MUCCIIeNO-
BaTe/IbCKMX VIHCTUTYTOB, KOTOPbIE IIPEM/IarakT Ja-
6oparopuit, 060pyzoBaHIe ¥ BO3SMOXXHOCTY /IS VIC-
ClIeoBaHMsA M 00y 4eH s

- IpeiNOKeHNA KPYM3HBIX MCCIeOBAHNMIT Ha
I7106a/IBHOM U CYOperroHaIbHOM YPOBHSIX;

- ¢dopMupoBaHMIE CIICKA MMEIOIIVXCA SKC-
IepPTOB / CIELMATINCTOB, KOTOPbIE MOTYT OKa3bIBaTh
HAYYHYIO U TEXHIYECKYIO TOMOIIIb;

- IpuBJIeYEHNUE YHUBEPCUTETOB U JPYTUX Op-
TaHM3aLMIL, IpeyIaraolyX yyeOHble TPaHThI 1 Ma-
TepyasIbHbIe CPECTBA /I I3y4eHN MOPCKIUX HAyK;

- IpOBeieHNMEe COBEIaHWil, CEMMHApOB U
y4eOHBIX KYPCOB Ha I7100a/IbHOM, PerOHaIbHOM U
CyOpernoHanbHOM YPOBHE, B 0COOEHHOCTH TeX, KO-
TOpbIE TIPEIaraloT GMHAHCOBYIO IIOMOII[b;

- U3y4YeHMe HAIMOHAJIbHBIX, CyOpernoHasb-
HBIX I PETVMOHA/IbHBIX HOPM U TIPABWJL, A TaKXKe Cy-
ie6HOI IPaKTVKM, KacaIOIUXCA Nepefadlt MOPCKIX
TEXHOJIOTUII M MOPCKMX Hay4YHBIX MCCIEJOBAHNI;

- OCYIIeCTBJIEHUE CBA3YU C HAIMOHAIbHBIMI,
CyOpervoHaIbHbBIMI U / VIV PETMOHATbHBIMU CO-
IIAIIEHNAMY, MHCTUTYTAMU ¥ LIEHTPaMM, BiIaje-
IOIMMM IHpOpMAaIeli, ONBITOM U TeXHUYeCKUMM
SKCIePTU3aMIU HayYHON 3HAYMMOCTH IS COOTBET-
CTBYIOIETO PETVIOHA.
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ITonBopA MTOr  BBIEN3NTOKEHHOMY, «IIepe-
fladyy» MOXKHO OIpEJeNUTb KaK IIpeflocTaBIeHMe
MOPCKOJl TeXHOJIOIMU TOCYflapCTBaM, MX OpraHam
WIM YIOTHOMOYEHHBIM JIMIAM [yId BpPEMEHHO-
r0 MM HOCTOSHHOTO MCIIONb30BAHUA B MOPCKOIL
eATeTbHOCTH.

4. Mexaunsm MOK IOHECKO
IO Iepefraye MOPCKUX TeXHONOT I

HecMmoTps Ha Hanuume KaHAIOB [UIA Iepefaun
TEXHOJIOTUII Ha [[BYCTOPOHHEM, MHOTOCTOPOHHEM,
CyOpernoHaIbHOM 1 PErMOHAIbHOM YPOBHAX, JIIO-
60e TOCYIapCTBO-YYaCTHMK MOXKeT IIOfaTh 3asB-
JleHNe Ha mepefady Mopckux texHonoruit (TMTA),
KoTopoe npeficTaneHo B [Ipunoxennn k Kpurepn-
am MOK, B CekpeTapnar.

[Tocne nomyuyennsa TMTA, Cexperapumatr MOK
U3y4aeT ero, KOHCYIbTHPYETCA C COTPYAHUKAMM
MOK, Hay4yHBIMM U TEXHUYECKMMI BCIIOMOTATe/Nb-
HbIMu opranamu MOK, npu Heo6xommumocTi — ¢ 0T-
IlebHBIMY CHelMamucTaMu. Takoe paccMoTpeHnme
HAaIIpaB/IeHo Ha:

- OIpefiefieHNe B pasyMHble CPOKM ITOCTaB-
IMKa MOPCKOII TEXHOJIOTMY, OTBEYAIOIIero Tpebo-
BaunusaM TMTA;

- pa3pabOTKy BO3MOXHBIX CXeM COTPYHHMU-
4ecTBa, KOTOpbIe MOTYT MOBBICUTD 3 HeKTUBHOCTD
nepenayy TeEXHOMOT .

[Tocne paccmorpenna TMTA  Cekpetapuar
MOK mnpunmmaer pemeHne mbo o ee Iepepade
YKa3aHHOMY ITIOCTaBIIMKY TE€XHOJIOIMY, 1160 O co-
JIefiCTBMM KOHTAKTaM MeXX/y MTOCTABIIMKOM 1 IOy~
JaTesleM TeXHOJIOTMM /ISl CBOEBPEMEHHOTO 3aK/Iio-
YeHNs COITANIeHNMA Ha CIIPABEeIIMBBIX ¥ Pa3yMHbBIX
YCTIOBUAX.

Kpome Toro, Cekperapnar MOK umeet mpaso
OKa3bIBaTh 110 3aIIPOCY MOCTABIVKA /I IOTyYaTe-
711 TEXHUYECKYI0 IIOMOIIb A/ peanusanun [Ipoex-
Ta mepefjaun MOpPCKuX TexHonoruit. Takasa momormnib
MOXXeT BK/II0YaTh IIPeJOCTaB/IeHIe:

- SKCIEPTHBIX MUCCUIL;

- TeXHUYECKOro 00ydyeHNs;

- OIeHKM pesynbratoB IIpoekTa B TeueHMe
IBYX JIeT TIOCTIE €T0 3aBepIIeHN.

Taxxe MOK copeitcTByeT, Ipy HeOOXOAMMOCTH,
YYaCTUIO YYEHBIX U / WM 9KCIIEPTOB U3 rocyfap-
CTBA-IIONTy4aTe/lsd B HAYYHBIX YYPEXKIEHUAX Iepe-
flalollieil CTOPOHbI / CTOPOH, CBAI3AaHHBIX C PasBU-
TVeM MOPCKUX TEeXHOJIOTMI M TeXHONOTMYEeCKUMM
uccnegopanyuAMy. OUHAHCMPOBaHME TAKOTO y4a-
CTHA JO/DKHO 06CY>KIaThCs MIOCTaBLIMKOM, IOTyYa-
teneM TexHonoruu 1 MOK.
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CronT OTMETUTb HECKONIBbKO IpobyeM, CBA3aH-
HbIX ¢ camuM 3asaBnenueM. Tak TMTA copep>xut
BCero IecTb MyHKTOB: «/Hdopmanus o sasBute-
ne», «lOpunnyeckas npupopa sasgBuTen:d», «lLlemp
3aaBK», «TuUn sampamyBaeMbIX MOPCKUX TEXHO-
noruit», «3arIaHNpOBaHHAsA WY MHULMIPOBAHHAS
3asBUTENIEM JIEATENIBHOCTDY», «Jpyras axTyanabHas
uHbOpMaLU».

IIpenmonaraercs, 4To MHPOPMALVN, IPEIOCTAB-
JIHHOII 3asABUTE/IEM, MOXKET OBITb HEJZOCTATOYHO
1A OPUHATUA afileKBaTHoro pereHus Cekperapu-
arom MOK IOHECKO 06 opobpennn mm oTK/IO-
HeHun TMTA. Ilpemnaraerca momomuuts TMTA
HECKO/IbKMMM IYHKTaMM, B 4YacTHOCTM: «30HA
MOPCKOTO IPOCTPAHCTBA, B KOTOPOIl IJIAHUPYETCs
IPUMEHATh 3aMpAIINBAEMYI0 MOPCKYI0 TEXHOJIO-
ruio», «O>KuaeMble pesynbTaThl IPUMEHEHM TeX-
Hozoruu». Kpome Toro, ecu sasButeneM ABIAETCA
HErocyflapCTBeHHasl CTPYKTYpa, TO IO aHaIOTUM
c IIpunoxennem x OmnepaTMBHBIM PYKOBOAAIIUM
npyHIunaM Kk KoHBeHIuu 06 oxpaHe IOIBOJHOTO
KynprypHoro Hacmepus 2001 r., Heo6xomuMo yKa-
3aTb KPaTKO€ OIMCAHME 3TOJ CTPYKTYPHI.

Taxoxke n3 tekcra TMTA HeOHATHO, MMeEET JIU
npaBo (uU3NYeCKOe JIMI0 3alpallMBaTbh TEXHOJMO-
UM, T. K. B MyHKTe «IOpupnyeckas npupona 3adaBu-
TelsA», IOMUMO TIPaBUTENbCTBEHHBIX YUPEX/eHUIL,
HEIIPAaBUTEIbCTBEHHDbIX OPraHM3alMil M YacTHBIX
OpTraHU3aINil, IPeSyCMOTPEH MOAIYHKT «IPYroe».

K HemocraTkaM yCTaHOB/IEHHOTO MeXaHM3Ma
nepefiadyt TEXHOJOTUM CTOUT OTHECTYM HEBO3MOXK-
HOCTb TOYHOTO OIIpefie/ieHMs MOMEHTa Ilepefayun
TexHosmoruy. Kpome Toro, BO3HMKaeT BOIPOC, KTO
OygeT HecTM OTBETCTBEHHOCTb 32 HECBOEBpEMEH-
HOe IIpefloCTaBjIeHNe MOPCKOM TEXHOMOrMu. ITO
cBs3aHo ¢ TeM, 4yTo MOK, ABr1aach KOMIIETEHTHBIM
OpTraHOM B JJAHHOJI 00/1aCTH, BBICTYIIAET JIUIIb B Ka-
YyecTBe IIOCPeHMKA IIPY Nlepefiade 3allpalBaeMbIX
TexHo/Morui. [JanpHeillee COTPyIHUYECTBO MEXY
IOCTABIIMKOM ¥ HOJTy4aTeneM TeXHOMOTUU oopM-
51€TCA TOIIOTHUTETIbHBIMY IOTOBOPAMM U KOHTPAK-
TaMI.

Penrenne ykasaHHBIX BbIle IIPOOIEM CTaIo ObI
BaXHOM IIaroM Ha ITyTU K YHUQUKAINI MEXIyHa-
POIHBIX ITpaBMU/I pa3pabOTKM U Mepefadyt MOPCKUX
TEXHOIOTUIA.

Heo6xXoamumMo OTMETHUTb, 4TO, HECMOTpS Ha OT-
CYTCTBME KOHKPETHBIX  MEXJYHapO[HO-IIPaBoO-
BbIX HOPM, B IIpaKTuKe peanusanyuy KoHBeHIuM
1982 r. mosiBMIach ycToitynBas TeHIEHINA 110 Iepe-
Jiade TeXHOJIOT Ml B 00/1aCT phIOO/IOBCTBA M OXPAHBI
OKpYy>Kaloleil cpefibl Ha 0e3BO3Me3[JHOl OCHOBE 1
VICK/TIOUNTE/IbHO HAa PBIHOYHBIX YCTIOBUAX — TEXHO-
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JIOTMIA, KAacAIOUIMXCA pasBeAKM M paspaboOTKM pe-
CypcoB MOpcKoro jgHa. Hamuume Takoi mpakTuKy
0COOEHHO BaXKHO C YYeTOM TOTO (DaKTa, YTO XKMBBIE
MOPCKJ€ Pecypchl COCTAB/IAIOT HEMHOIMM MeHblIle
HOJIOBMHBI OT 0011lero panyuoHa yenosedyectsa [Op-
noBa 2018:199-207]. O4eBuzaHO, YTO Hepefaya MH-
HOBAIL[VIOHHBIX TEXHOJIOTMII B 06/1aCTI pbIO0/IOBCTBA
MOXET B 3HAUMTEJIbHOI CTeNeHM CII0OCOOCTBOBATDH
peleHno Ipo6IeMbl MNUIEBOTO 0OecreYeHns B He-
KOTOPBIX Pa3BMBAIOLINXCSA CTPAHAX.

B kauecTBe IpMMepOB Iepefault MOPCKOI TeX-
HOJIOTMJ MOYKHO IIPUBECTV OOMEH TeXHOJIOTUAMU B
paMKax MeXAYHapPOJHBIX INI00aTbHBIX IIPOTPAMM 1
npoekToB. Cpeyt HUX MOKHO OTMETUTb:

- Diob6anpuylo cucTeMy HaO/MIOfEHNS 32 OKea-
moMm (TCHO);

- Cucremy
(CTH).

ITepenauya MOPCKMX TEXHOIOTHII pa3BUBAIOLIVIM-
cA TOCYapCcTBaM IIPOMCXONUT B PaMKax CIefyIo-
IIMX PETMOHA/IbHBIX IIPOTPaMM:

- MOKAO®PHKA (Adpuka n mpunerarouiye
OCTPOBHBIE TOCYAAPCTBA);

- MOKAPUB (Kapubckmii 6acceits u npue-
raoliyie PernoHbl);

- BECTIIAK (3amagunas gactb Tuxoro oxea-
Ha);

-  UMOCHMHINO (Lenrpanbhas wacts VIH-
IMIICKOTO OKeaHa).

B pamKkax ykasaHHBIX perMOHA/IbHBIX IIPOTrPaMM
OCYLIECTB/IAETCA Mepefiada MOPCKUX TEXHOJIOTHIL B
o6macTy pbI6OTIOBCTBA, PaHHETO IPeRyIpeXxIeHNs
IIYHaMM, «TOTy00Ji SKOHOMMUKI», PAa3INYHBIX MOP-
CKUX HayK.

CerofHa mepefjada MOPCKUX TEXHOJIOTMII OCY-
IIeCTB/IACTCA B OTHOLICHU) OCTPOBHBIX TOCY/APCTB
Tuxoro okeaHa B paMKaxX IIPOEKTa IO COXPaHEHMNIO
Mopckux buonorndeckux pecypcos [Harden-Davies
2016:260-267; Harden-Davies 2017:797-822]. IIpen-
CTaB/IAETCA, YTO pa3paboTKa M Iepefjaya MOPCKUX
TEXHOJIOTMII AB/IAETCA HEOOXOAMMBIM KOMIIOHEH-
TOM COXPaHEHMA U YCTOIYMBOTO VCIIO/Nb30BAHMA
OMOIOTMYeCKNX PecypcoB 3a IpefielaMyl Haluo-
Ha/bHON fopucaukiyn. C pyroil CTOPOHBI, TaKXe
BOXHO OTMETUTb Y SKOHOMMYECKYI0 3HAUMMOCTb
Hepefia4y MOPCKVX TEXHOJIOTHIA, MX BaXKHOCTD A
IPOMBIIIEHHOCTY PSfa CTPaH, He MMEIOIVX BbI-
XOfja K MOPIO, O YeM TaKKe YIOMMHAeTCA B paboTax
HeKOTOpbIX aBTOpoB [Tanaka 2019: 479-492].

Takum 0b6pasoM, MexaHU3M Ilepefauyl MOPCKUX
TexHonoruit, ycraHosnenuoi MOK IOHECKO, B
OosblIell CTEIIeHN yYUTBIBAET MHTEPEChl pa3BUBa-
IOLIVXCA TOCYAIAPCTB, 0COOEHHO rOCYAPCTB, MMEK0-

ITyOOKOBOJHBIX  HAOMIOeHNIT
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VX HeOIaronpyusATHOe reorpadudeckoe pacroso-
KeHIe.

5. 3akmroueHue

Bce npoanamsupoBaHHbIe JOKYMEHTBI 00befy-
HsAeT OOLINII IPUHLVII — IIPUHIUII COTPYSHNYECTBA
rOCyZlapCTB. Bce y4acTHMKM [JO/KHBI IOTY4aTh BbI-
TOfly OT TaKOr0 COTPYAHMYECTBA (IIPELyCMOTPEHO
BO Bcex foKyMmeHTax). Konsenums 1982 r. ycra-
HaB/IMBAET, YTO IIPY Iepefiade TeXHOIOIuii 0coboe
BHJIMaHMe JIO/DKHO Y/elATbCsA MHTepecaM PasBUBa-
fouyxca rocygapcts. Kpurepun MOK xonKpeTnsu-
PYIOT 9TO [IO/I0KeHMe. YCTAaHOBJIEHO, YTO TaKMe TeX-
HOJIOTMY MOTYT OBITh IepefaHbl 6e3B03Me3THO WM
«I10 CHYDKEHHOI CTOMMOCTI». B To ke Bpems B Co-
rmameHny 1994 r. npegycMoTpeHo, 4TO TEXHOIOTUN
0 pasBefKe ¥ pa3paboTKe IPUPOIHBIX PeCypcoB
Pajtona mprnobpeTaroTcs Ha CIpaBeIMBBIX U Pas-
YMHBIX KOMMEPYECKMX YC/IOBUAX.

Crout OTMETUTD, YTO BBILIEYIOMAHYTbIE JOKY-
MEHTbI OT/IMYAITCA CPepoil IpUMEeHeHNs, T. K. 0X-
BaTbIBAIOT Pa3Hble TEXHOJIOTUM, M peub B HUX MUJET
0 pasHbIX 30HaX MOpCKoro mpocrpancrsa. Cdepa
npumeHeHns Kousennun 1982 r. yHuBepcanbHa, pe-
TyIUpYeT UCIONb30BaHMe MOPCKMX TEXHONOIUI BO
BCeX 30HaX MOpPCKoro npocrpancrsa. Cornmaulenue
1994 r. KacaeTcsa TONBKO TEXHOJIOTUII IO pasBefKe
¥ pa3paboTKe MPMPOIHBIX PECYPCOB U COXPAHEHUN
MOpCKOIt cpepibl B Parione.

ITpu satom Kpurepuu MOK perynupyioTr B oc-
HOBHOM Ilepefiadyy TaKUX TEeXHOJIOIMil, KOTOpbIe
CBfI3aHBL ¢ Mopckumu uccrnefgoBanusamu. MOK
IOHECKO wurpatot x/1oueByio ponb B Iiepefiaue Tex-
HOJIOTMIT B 0OTacTi:

- pasBelKM ¥ pa3pabOTKM IPUPOJHBIX pe-
CypcoB;

—  0€e30I1acHOCTM HaBUTALY;

- COXpaHEeHM: MOPCKOII Cpefibl;

- TpefoTBpalleHus KaTacTpod.

Vicxopsa m3 cMbIca crareif, fielaeM BBIBOJI, YTO
Kpurepun MOK He KacaroTcsl TeXHOJIOTHII IO pas-
BefIKe U pa3paboTKe IPUPOSHBIX PECYPCOB, a TAKXKE
CBSI3aHHBIX C TIO[IBOJHOII apxeonorueit. Kpome Toro,
B Kpurepnsax MOK BooO11ie He yIIOMUHAIOTCS 30HBI
MOPCKOTO IIPOCTPAaHCTBA. BMecTo HMX ymoTpe6is-
eTCs CTIOBOCOYETAHME «OKeaH U MPMOpeKHbIe pail-
OHBI».

Pabora MOK B o6macTu mepefiadm MOPCKMX TeX-
HOJIOTMI KpailHe Ba)KHA I IOALEPKaHMA MEXY-
HapOJHOI 6€30I1aCHOCTY, 0COOEHHO eC/U peyb UfeT
0 TEXHOJIOTHX, CBA3aHHbIX C COXpPaHEeHMeM MOPCKOI
cpenbl. Pap nccnegoarerneit oTMedaeT, 4To 610I0-
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TMYecKoe pasHooOpasye >KMBBIX MOPCKMX pecyp-
COB JKM3HEHHO Ba)XHO I 4denmoBedecTBa [Ribeiro
2020:351-378], a HOTOMY CYILIECTBYIOLIVE MEX/Y-
HapOJIHO-IIPaBOBbIe MEXaHN3MBI, B TOM 4YNCIIe B 00-
NacTy Iepefadyt MOPCKUX TEXHOJIOTUIA, [JOIKHBI B
II0JIHOJI Meépe COOTBETCTBOBATh COBPEMEHHDIM TeH-
[IeHLIMAM 110 COXPAaHEHMIO 3KOJIOTMYECKOI 1e710CT-
HOCTU MOPCKMX ITPOCTPAHCTB.

YcTaHOB/IEHO, YTO 0CO60€ BHUMAHME IIPY IIepe-
maue Mopckux TexHonoruit B Konsennuu OOH no
Mopckomy npaBy 1982 r. u Kpurepuax MOK yzena-
eTcsl MHTepecaM PasBUBAIOIMXCA TOCyflapcTB. bo-
nee Toro, B Kpurepnax MOK nopguepkuBaeTcs Bax-
HOCTbD Iepefiady 3KOJIOTMYEeCKI-YMCThIX TEXHOMOT I
c1a60 pasBUTBHIM 1 Pa3BUBAIOLIMMCA TOCYAPCTBAM,
a TakoKe TOCYfIapCcTBaM, MIMEIOIIMM HeO/IaronpuaT-
Hoe reorpaduyeckoe IONOKEHNE, YTO CO3BYYHO C
[lensaMM yCTONYMBOIO pasBUTHUA.

Hecmotpst Ha To, uto B Kpnrepusax MOK 6bin
yTouHeH psap nonoxenuit Konsennuu OOH mo
MOpcKoMy mpaBy 1982 r., Kacaroumxcs paspabor-
K/ ¥ IIepefjaull MOPCKMX TEeXHOJIOIMil, 3TOT [O-
KyMEHT HYXXJaeTcs B IepecMoTpe. B uyactHoCTH,
HeoOXofMMa KOHKpeTM3alys KpuTepueB U yc-
JIOBMII TIepefjauyl MOPCKMX TEXHONOIMI KaK pas-
BUTBIM, TaK M Pa3sBUBAIOIMMCH TOCYJApCTBaM.
Kpome Toro, u3s TekcTa floOKyMeHTa He ACHO, K Ka-
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