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MeKIYHAPOIHOI0
npaBa

LIEAU U 3AJAYM

MockoBcKuia XKYpHan meXxayHapoAHOro npasa ABAAeTCA npo¢eccm0Haan0|7| Tpl/l6yHOI7I, OTKprTOI?I ANA pa3NIyHbIX TOYEK 3peHUA Mo BONpPOCam TOJIKOBAHUA 1N

NPUMEHEeHNA HOPM COBPEMEHHOIO MeXAyHapOA4HOro rnpaea. )KypHan HalesieH Ha KoHCconuaaunio TBOpYECKNX yCI/IﬂI/IVI OPUCTOB, NpPeaCTaBIALWNX pOCCVIIhCKy}O

1 3apybexKHYI0 HayKy MeXAyHapO[HOro npaea B ee NporpecCMBHOM Pa3BUTUM 1 MO3UTUBHOM BO3AENCTBIN Ha MeXyHapOAHO-NPaBOBYIO NPaKTUKY. B XypHane

ny6nmKyloTCA TakKe pe3ynbTaTbl NCCNe0BaHUI HALIMOHaIbHOTO NPaBa, B TOM YMC1e MHOCTPAHHOTO, B 06LeM KOHTEKCTe AeCTBUA MeX/JyHapOAHOro npasa.

MABHbIA PEJAKTOP

Anekcanpp Hukonaesny BbUIEFXKAHUH

3acnyeHHbl topucT Poccunitckon Oefepaumy, LOKTOP PUANYECKUX HayK,
npodeccop, 3aBefytoLwmnin Kabegpon MexxayHapoaHOro Npaga,
MOCKOBCKMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

3AMECTUTENN MABHOIo PEAAKTOPA

Omutpuin Bhagumuposny UBAHOB

(nepBblit 3amecTUTENb) KaHANAAT IOPVANYECKNX HaYK, JOLIEHT,

ZoUeHT Kadeapbl MeXAYHAapPOAHOro npaBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
WNHCTUTYT MeXAYHaPOLHbIX OTHOLWeHW (YHuBepcuteT) ML Poccun
(Mockea, Poccutickas ®edepayus)

Bnagumup Anekceesny KAPTALUKVH

3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, raBHbI HayUHbIV COTPYAHMK CEKTOPA NPaB YenoBekKa,
WHCTUTYT rocypapcTea v npasa, Poccuinckas akagemus Hayk

(Mockea, Poccutickaa ®edepayus)

PEAAKUMOHHAA KOJUIErnA

AcnaH XycenHosuy ABALUUASE
3acnyxeHHbi opucT Poccuitckon Oefepaumm, [OKTOP PUANYECKUX HayK,
npodeccop, 3aBeaytowmnii Kapeapoi MmexxayHapoaHoro npasa, Poccuinckni

yHMBepcuTeT Apy6bl Hapopos (Mockea, Poccutickas ®edepayus)
Yunbam BATJIEP

[IOKTOP NpaBa, 3acnyeHHbln npodeccop LLkonbl npaBa 1 MexayHapoaHbIX
oTHolweHui um. xxoHa daBapaa Ooynepa, YH1BepCMTET WTaTa
MeHcunbBanua (fOHUsepcumu-flapk, CLLIA)

Ceprein Bnagumuposuny BAXUH

LOKTOP OpMANYECKIX HayK, Mpodeccop, 3aBeayiowmin Kadbenpon
MeXayHapoaHoro npasa, CaHKT-TMeTepbyprckuin rocyaapcTBeHHbIN
yHuBepcuteT (CaHkm-llemep6ype, Poccutickas ®edepayus)

Mon BEPKMAH

npodeccop, LLikona npasa u nonuTuky, YHusepcuteT Tadtca

(Medgopa, CLLA)

Jlapuca BnapucnasosHa BEPEMHA

KaHAVAAT PUANYECKUX HaYK, AOLIEHT, AOLIEHT Kapeapbl MeXAyHapOaHOro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHui (YHusepcutet) ML Poccnmn (Mockea, Poccutickas ®edepayus)
Cepren Anekceesuy ETOPOB

[IOKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MeXAyHapoaHoro npasa, iunnomatnyeckan akagemua MUL Poccun
(Mockea, Poccutickaa ®edepayus)

AnHa UBaHoBHa MIBAHYAK

[IOKTOP I0pVANYECKMX HayK, Mpodeccop,

npodeccop Kapenpbl MeXAYHAPOLHOIO YaCTHOIO

1 rpaxpaHckoro npasa um. C.H. JlebeneBa, MOCKOBCKMIA FOCYAaPCTBEHHDIN
VNHCTATYT MeXayHapOo/HbIX OTHOLWeHW (YHuepcuteT) ML Poccun
(Mockea, Poccutickaa ®edepayus)

Anekcen Anekcangposuy KOCTUH

KaHAMAAT lopuaNYeckux Hayk, npodeccop, 3aBefytowmnii kadpeapon
MeXayHapOAHOro YacTHOro 1 rpaxpaaHckoro npasa um. C.H. Jlebepesa,
MOCKOBCKWMIN roCyAapCTBEHHbIV UHCTUTYT MeXAYHAPOLHbIX OTHOLLIEHWI
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)
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MPEACEAATE/Ib PEAAKUMOHHOIO COBETA

AnaTtonuii Bacunbesuy TOPKYHOB

AxafieMuk Poccuinckoin akagemumn Hayk, pektop MITMIMO MU Poccun,
[IOKTOP MOIUTUYECKMX HayK, Npodeccop, MOCKOBCKUIA roCy4apCTBEHHbIV
VNHCTUTYT MeXAYHapOAHbIX OTHoLWeHWI (YHuBepcutet) MU Poccn
(Mocksa, Poccutickas ®edepayus)

PEOAKLIMOHHbIA COBET

Muxaun Muxainnosny BUPIOKOB

[IOKTOP I0prANYECKMX HayK, npodeccop, npodeccop Kapeapbl eBponeinckoro
npaBa, MOCKOBCKMI roCyAapCTBEHHbIV MHCTUTYT MeXAYHaPOLHbIX
oTHoweHu (YHusepcuteT) MU Poccun (Mockea, Poccutickaa ®edepayus)
Anekcen Hukonaesny 6OPUCOB

KaHAMAAT NONUTUYECKNX HayK, 3aBeaytowuii kapenpoi KOHECKO,
MOCKOBCKUIA rOCyJapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHusepcutet) MU Poccun (Mockaa, Poccutickas Qedepayus)

Butanuin CemeHosny UBAHEHKO

KaHAVAAT PUANYECKUX HayK, AOLIEHT, AOLEHT Kadeapbl MeXayHapoaHOro
npaBa, CaHKT-MNeTepbyprckumii rocyAapcTBEHHbIN YHUBEPCUTET
(CaHkm-llemep6ype, Poccutickas ®edepayus)

CseTnaHa lOpbeBHa KOJIOCOBA

MarucTp npasa, NONKOBHUK IOCTULIMK B OTCTaBKe, [0CyJapCTBEHHO-
obLecTBeHHoe obbefuHeHne «MocKoBcKUiA [lom BeTepaHOB BOVIH 1
Boopy»xeHHbIx Cun» (Mockea, Poccutickas ®edepayus)

Bauyecnas Hukonaesuny KYJIEBAKUH

KaHAMAAT PUANYECKIX HayK, AOLEHT Kadeapbl MexayHapoAHOro Npaea,
MOCKOBCKUIA rOCyapCTBEHHbIV MHCTUTYT MEXAYHAPOLAHbIX OTHOLIEHNI
(YHuBepcutet) MU Poccun (Mockaa, Poccutickas @edepayus)
Anekcanpap Uropesny MYPAHOB

KaHAMAAT IPUANYECKNX HaYK, JOLIeHT, AOLEHT Kadeapbl MexayHapo[HOro
YacTHOrO 1 rpaxaaHckoro npasa um. C.H. Jlebepesa, MockoBcKui
roCyAapCTBEHHbIN UHCTUTYT MeXAYHaPOAHbIX OTHOLLEeHWNI (YHUBepcuTeT)
MWL Poccun (Mockaa, Poccutickas ®edepayus)

Jliopmuna BacunbeBHa NABJIOBA

KaHAMAAT PUANYECKUX HayK, AOLeHT, Npodeccop Kadenpsbl
MeXyHapoAHOro npasa dakynbTeTa MeXAyHapOAHbIX OTHOLIEHUIA,
Benopyccknii rocynapctBeHHbIn yHuBepcuteT (MuHck, benopyccus)
Mapar AnpgaHroposuy CAPCEMBAEB

[IOKTOP I0pUANYECKIX HayK, Tpodeccop, LieHTpanbHas nsbupatenbHas Ko-
mucena Pecny6nukn Kasaxcra (Acmana, Kazaxcman)

FenHapuin MNeTtposuy TOJICTOMATEHKO

[LOKTOP I0pUANYECKMX HayK, Tpodeccop, AeKaH MeXayHapOoAHO-NPaBoOBOro
dakynbTeTa, MOCKOBCKMIA FOCYAaPCTBEHHDIN MHCTUTYT MEXAYHAPOAHbIX OT-
HoweHui (YHnsepcuteT) ML Poccnmn (Mockea, Poccutickaa ®edepayus)
Anppen Apamosuy TPEBKOB

3acnyxeHHbiv topuct CCCP, KaHANAAT PUANYECKMX HayK, NpeaceaaTenb,
MexayHapogHbiii coto3 lopuctoB (Mockaa, Pocculickas ®edepayus)
Bnagumup Bacunbesuy YCTUHOB

3acnyxeHHbi opucT Poccuiickon Oepepaumm, [OKTOP PUANYECKUX HayK,
MNMonHomouHbIN NpeacTasuTtens MpesvaeHTta Poccuinckon Oepepaunn B
lOxHOM pepepanbHom okpyre (Pocmos-Ha [loHy, Poccutlickas ®edepayus)



MBaH UBanosuny KOTJ/IAPOB

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop Kadeapbl
MexayHapogHoro npaea, MockoBckuii yHusepcuteT MBJ] Poccun

nMm. B.A. Kukota (Mockea, Poccutickaa ®edepayus)

Li3sHy3ioH KYAH

npodeccop MexxayHapoAHOro npasa, KNTanckuin MHCTUTYT NPUrPaHUYHbIX 1
MOPCKMNX NCCeA0BaHWIA, YXaHbCKUIA yHuBepcuteT (YxaHe, KHP)
FenHaguin Upnnapxosuu KYPAIOKOB

[IOKTOP oprANYECKNX HayK, npodeccop, npodeccop Kadeapbl
MeXyHapOoAHOro 1 eBponeinckoro npasa, KazaHckuii (MpuBomKcKuin
denepanbHbi yHuBepcuteT (KazaHs, Poccutickas ®edepayus)

AmuTtpuin KonctantuHosuy JIABUH

[IOKTOP OPUANYECKUX HayK, Npodeccop Kadeapbl MeXAYHaPOJHOTo NpaBa,
MoOCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

JleB AnekcanHpgposuu JIASBYTUH

[IOKTOP oprANYECKNX HayK, Npodeccop, 3aBeayioLnin Kadpegpon
MeXAYyHapOAHOro 1 eBPOnencKoro Npaea, YpanbCKuii rocyapcTBeHHbIN
lopyAnYeckmnii yHuBepcuteT (EkamepuHbype, Pocculickas @edepayus)
EBrenuii Npuropbesuny JIAXOB

3acnyxeHHblii opuct Poccuiickoin Gepepauuu,

[OKTOP loprANYECKNX HayK, Npodeccop, npodeccop kadeapbl
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, Poccuiickas TamoXKeHHas
akapemusa (Mockea, Pocculickas ®edepayus)

Anekcanpp bopucosuy ME3AEB

[OKTOP I0PVANYECKNX HayK, JOLIEHT, 3aBefytolwmnii kKadeaporn
KOHCTUTYLIMOHHOTIO 1 MeXayHapoaHOro npaea, yHI/IBepCI/ITeT ynpasneHusa
“"TUCBW" (KasaHs, Pocculickas ®edepayus)

Anekcen Anekcangposny MONCEEB

[OKTOP 0PUANYECKUX HayK, BULle-Npe3neHT, Poccuiickan accoumauma
MexayHapogaHoro npasa (Mockea, Poccutickas ®edepayus)

IOpwii ayapaosuy MOHACTbIPCKUN

JIOKTOP 0pPUANYECKIX HayK, NapTHep, opuanyeckan upma
«MoHacTbipckuit, 3i06a, CtenaHos v MapTHepbi»

(Mockea, Poccutickas ®edepayus)

Peinn MIOJUTEPCOH

[IOKTOP I0PUANYECKUX HAYK, Npodeccop, Npe3naeHT AKaaemui Npasa,
TannuHcknn yHusepcutet (TannuH, IcmoHus)

Naypu MAJIKCOO

npodeccop MexayHapofHoro npaea, YHuBepcuter r. TapTty

(TannuHH, 3cmoHus)

Bopuc Usanosuu HEQEQOB

DOKTOP IOPUANYECKUX HaYK, AOLEHT, Npodeccop Kadeapbl MeXAYHaPO[HOTo
npasa, MOCKOBCKWIA FOCyapCTBEHHBIN MHCTUTYT MEXAYHaPOAHbIX
oTHoweHwui (YHuBepcuteT) MU Poccun (Mockea, Poccutickas ®edepayus)
Tum MNOTbE

DOKTOP MpaBa, Npodeccop KapeApbl MeXAyHaPOAHOTO NPaBga,
MoCKOBCKUI rocyjapCTBEHHBIN UHCTUTYT MEXAYHAPOAHbIX OTHOLLEHNIA
(YHusepcuteT) MUL Poccun (Mockaa, Poccutickas ®edepayus)

Husamu A6aynna orny CAOAPOB

AOKTOP OpNANYECKNX HaYK, 3aBe,qy|0u.w||?| oTAeNnoM agMUHNUCTPATUBHOTO N
BOEHHOro 3aKoHofaTenbcTea, Annapat Munnu Megxnuca (MapnameHTa)
AsepbanpxaHckom pecnybnuku (baky, AsepbatioxaH)

Bnapgucnas Jleonngosuy TOJICTbIX

[IOKTOP I0PUANYECKUX HAYK, AOLIEHT, 3aBefytoLni Kapeapon
MeXayHapozHOro npasa opuanyeckoro ¢pakynbteta, HoBocmbupckumin
rocyfapcTBeHHbI yHUBepcuTeT (Hosocubupck, Pocculickas ®edepayus)
Bnagumup Muxannosuy LIYMUJTIOB

[IOKTOP opMANYECKIX HayK, Npodeccop, 3aBefytoLwmnii Kadpeapon mexayHa-
popHoro npaea, Bcepoccuitckan akagemma BHELLHeR TOProsamn
MI/IHI/ICTepCTBa SKOHOMUMNYECKOro passuntna Poccun

(Mockea, Poccutickas ®edepayus)

Mapk JibBoBuy SHTUH

[OKTOP toprANYECcKNX HayK, Npodeccop, 3aBeaylowwmin Kadbenpon
eBponenckoro npasa, MOCKOBCKMI rOCyAapCTBEHHbIN MHCTUTYT
MeXayHapOoAHbIX OTHoLWeHW (YHuepcutet) ML Poccun

(Mockea, Poccutickas ®edepayus)

OTBETCTBEHHbI CEKPETAPb
AHHa UBaHoBHa EODMMMOBA

Ph.D. (nonuTnuyeckme HayKku), AOLIEHT AernapTaMeHTa NoAMTUYECKON HayKu,
HauroHanbHbIN nccnegosatenbCKuii yHusepcuTeT «Bbicluas wkona
3KOHOMUKMW» (Mockaa, Poccutickas ®edepayus)

Oner Hukonaesuny XJIECTOB

3acnyeHHbli topucT Poccuiickon Oepepaumn, KaHAUAAT IOPUANYECKNX HaYK,
npodeccop, npodpeccop Kadeapbl MeX[yHapOAHOro Npasa,
JOunnomatunyeckasn akagemusa MU Poccun

(Mockea, Poccutickas ®edepayus)
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LETHAL AUTONOMOUS WEAPONS
SYSTEMS AND INTERNATIONAL LAW

INTRODUCTION. This research paper presents the
authors view on the essence of the problems of mod-
ern international law regulation of lethal autonomous
weapons systems (LAWS) and international arms cir-
culation. The authors dwell upon various aspects of
new technologies in the field of creating LAWS, outline
the prospects for the solution of the current challenges,
as well as give a legal assessment of the legality of new
types of weapons, methods and means of warfare from
the perspective of contemporary international law. The
system and mechanisms of international law regulation
of the military purpose products circulation are also
analyzed in this scientific work.

MATERIALS AND METHODS. The subject of this
study comprises international treaties, international
customs, general principles of international law and
national legislation of states. The study also includes
the analysis of international acts of different nature, re-
ports and other documents of international organiza-
tions, national authorities, scientific and educational

literature. The methodological basis of this study is a
wide range of research methods, namely: formal-legal,
formal-logical, comparative-legal and historical-legal.
In addition, the researchers apply system, structural and
functional methods, as well as methods of analysis and
generalization.

RESEARCH RESULTS. The result of the study is the
conclusion about the perspectives of developing a univer-
sal definition of LAWS, as well as a common approach
to understanding their characteristics and parameters
of human control, and also about the advantages of
LAWS in the course of military operations and solving
national security problems of states, primarily in terms
of compliance with IHL rules, which all military person-
nel are required to strictly observe. It is also necessary to
take into account the crucial role of the issues of secrecy
and national security, while Article 36 of Additional
Protocol I does not contain criteria for distinguishing
new types of weapons from other types of weapons, for
example, from those that have undergone multi-stage
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modernization. It can be stated that at present there are
only separate and insufficiently effective mechanisms of
international law regulation due to their voluntary ba-
sis. Therefore, national export control mechanisms are
of paramount importance for the process of regulating
the circulation of military purpose products, which is an
essential element of national sovereignty.

DISCUSSION AND CONCLUSIONS. The authors
come to the following conclusions: the existing provi-
sions of IHL are fully applicable to LAWS; responsibility
for the use of LAWS should be borne by the person who
manages the robotic complex or «programs» and gives
the order to use LAWS, but the specific forms and meth-
ods of human control should remain at the discretion
of states; Article 36 of Additional Protocol I provides
extremely limited opportunities to prevent the creation
of new weapons systems, does not require any reporting
and control format; research and development of new
types of weapons are secret, and the acquisition or adop-
tion of obviously or presumably indiscriminate weapons
systems are not a violation, but rather a preparation for
a violation or an activity of a controversial nature; fur-

ther improvement of the international law regulation of
arms circulation should be developed by creating man-
datory universal mechanisms of international law regu-
lation that would prevent the uncontrolled circulation
and illegal distribution of weapons, including their sale
to terrorists.

KEYWORDS: lethal autonomous weapons systems,
Inhumane Weapons Convention, new types of weapons,
methods and means of warfare, military purpose prod-
ucts circulation, international arms trade and transfers,
international humanitarian law, international security
law, international economic law
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MPABO MEXOYHAPOLHOW BE3OMACHOCTW

[.B. iBaHoB, A.M. KoprkeHsk, E.C. lTanuxnHa

CMEPTOHOCHbIE ABTOHOMHDIE
CUCTEMbl BOOPYXXEHUN U
MEXAOYHAPOOHOE MNMPABO

BBEJEHME. B dannoii cmamove npedcmaeneH ae-
mMopcKkuti 6327190 HA CYWHOCMb AKIMYAnbHoIX Hpo-
6riem 6 cepe cospemeHH020 MeHOYHAPOOHO-NPABO-
8020 pecynupOBaAHUS CMEPMOHOCHBIX ABIMOHOMHDBIX
cucmem soopyseruti (CAC) u mexn0yHapooHozo 060-
poma opyxmus. Aemopvl paccmampusarm pasnuy-
Hble acneKmvl HOBbLX MeXHON02ULi 6 0671acmu c030a-
HUA  CMEPMOHOCHbIX — ABMOHOMHbIX — CUCHIEM
B00pYHeHULl, Onpedensiom nepcrneKmusbl ux peute-
HUA, a Make 0am npasosyo oyeHKy 3aKOHHOCU
HOBbIX 81006 OPYHCUS, MEMOO08 U CPeICNE Be0eHUs
B0EHHBIX 0eliCMBULL C MOUKU 3PEHUS COBPeMEHH020
MeHOYHAPOOHo20 npasa. B cmamve makxe aHanu-
SUPYIOMCS CUCIEMA U MeXAHUZMbL MEXOYHAPOOHO-
npasosoeo pezynuposanus 060poma npooyKuuu 6o-
eHH020 HA3HAYEHUS.

MATEPVAJIbI 1 METOJDI. [1peomemom nacmos-
uje20 UCCTIe008AHUS BbICTYNAOM MeHOYHAPOOHbIE 00-
2080pbl, MEHOYHAPOOHO-NPABOBble 00bIMAlL, 00UeNnpU-
3HAHHDIE — NPUHUUNbL  MeXNOYHAPOOHO020 — Npaea,
HAUUOHATIDHOE 3AKOHOOAMenbcmeo 2ocyoapcms. B
npeomem Ucce008aHUS Makdke X005 MeHOyHAPOO-
Hble aKmbl pekomMeHOamenvHo20 xapakmepad, 00Kna0vL
U UHble MAMeEPUAnbl MeIOYHAPOOHbIX OP2AHU3AUUT,
HAUUOHATIDHDIX MUHUCINEPCE U B00OMCING, HAYHHAS
U yuebHas numepamypa. Memodonozu4eckyro 0cHO8Y
0aHH020 UCCTIE006AHUS COCMABUNL UUPOKULL KpYe UC-
C71e006aMeNbCKUX Memodos, 4 UMeHHO: PopmanvHo-
ropuduteckuti, PopmanbHO-102U4ecKUl, CPABHUMETb-
HO- U ucmopuxo-npasoeoti. Kpome mozo, asmopamu
NpuMeHeHbl CUCMEMHDbILL U CIPYKMYPHO-PYHKI1UO-
HATIbHDLLL Memoobl, A Makie Memoobl AHAIU3A U 0000-
WAeHUS.

PE3YJIBTATDI MCCIIEJOBAHIIA. Pesynvmamom
npo6edeHH020 UCCTIE006aHUS 6IAEMCS 3aKIIOUeHUe,
80-1ePBbLX, 0 Uen1ecoobpasHocmu paspabomxu yHueep-
canvrozo onpedeneruss CAC, 06ujezo nodxooa Kk noHu-
MAHUI0 UX XAPAKMEPUCTNUK, B03MOHHOCMEL 00e6020
NpuUMeHeHUs U NApamenpos 1esi06e4eckoz0 KOHMposs,
80-8mopoix, 0 Hanuuuu npeumyujecrns CAC 6 xode
Npo6e0eHUS BOEHHDIX ONEPAUUTL U PeueHUs 3a0a4 HA-
UUOHATIbHOTI 6e30NaAcHOCU 20CY0apcme, npexcoe 6cezo
C MOuKU 3PeHUS COOMO0EHUS HOPM MENOYHAPOOHO20
eymanumapHoeo npasa (MI'TI), komopuie 8ce 80eHHOC-
JyHauque 063aHbL cmpoeo cobmodamy Odasxe 6 cryuae

sederus 6oesvix deticmeuti ¢ npumereruem CAC. He-
00X00UMO MaKie yHumvleamo nepeoctnenexHoe 3Ha-
UeHue 601POCOB CeKPernHOCU U HAUUOHATLHOLL 6e30-
nacsocmu, npu mom, 4mo cm. 36 [JononHumenvrozo
npomoxona I He noscHsem, noonadaom au 600pyie-
HUSA, npouieduiLie MOOEPHU3AUUI0, NOO NPe0yCMOMpPeH-
Hble et0 npasosvie 0030pvl. OHa make He cooeprum
Kpumepues OMIUMUS HOBbLX BUOOB OPYHCUS O MAKUX
soopyxcenutl. Iosmomy eaxcHoe 3HaueHuUe 6 npouecce
pe2ynuposanus 06opoma npooyKuuLu 60eHH020 HA3HA-
UeHUS UPArm HAUUOHATIbHbIE MEXAHUIMbL SKCNOPH-
H020 KOHMPOTIAL.

OBCYJXIEHUE U BBIBOJDBI. B xode uccredosa-
HUS ABMOPbL NPUXO0AM K CTIE0YIOULUM BbIBOOAM: CY-
ujecmeytousue nonoxcenuss MITI nonHocmuio npume-
Humot k¥ CAC; omeemcmeeHHOCb 30 NpumeHeHue
CAC OomicHo Hecmu nuyo, Komopoe ynpasnsem pooo-
MOMeXHUHECKUM KOMNTIEKCOM UIIU <NPOZPAMMUPYern»
u omoaem npuxa3s Ha npumererue CAC, Ho koHKpem-
Hble PopmbL U Memo0bL KOHMPOTISL CO CHIOPOHDL Heroee-
Ka 00TIHCHbL OCABAMbCS HA YCMOMPEHLUE 20CY0apCING;
yuumoiéas, 4mo ocoberHocmvio CAC sensemcs 3a-
0eiicime06aHIUe 6 HUX HOBbIX MeXHOTI02UI, 6aKcHOe 3HA-
ueHue omeooumcs cmamve 36 JJononHumenvHozo npo-
moxona I, komopas, 00HaKo, chopmynupoeara obuso u
He npednonazaem Kaxoti-nubo om4emHocmu u npove-
0yp eepugpuxavuu; npuobpermenue uny nNpuHAMuUe Ha
B00pYHeHUE 04eBUOHO UL NPEONONIOHUMENLHO HeU3-
OupamenvHolx cucmem OpyHus He A67Temcs C€o0-
CIMBEHHO HAPyUleHUEeM, 4 MO2YM PACUEHUEANbC KaK
Oeticmeus no no02omosKke K HApyuleHuto; 6 0anvHeli-
wiem Men0yHApOOHO-NPAsoeoe pezynuposarie 060po-
ma opyKus cnedyem paseusamv 6 HANPAssIeHUU Co3-
0aHUS  005I3aMENbHbIX YHUBEPCATIDHBIX MEXAHUIMOB
MeNOYHAPOOHO-NPABOE020 PezyIUPOSaHUs, KOmopovle
npedomspamuni bl HeKOHMPOnUpPyembiti 060pom u
He3aKOHHOe PACHPOCIPAHEHIUE OPYHUS, BKTHOHAS Npo-
0axcy e2o meppopucma.

KIIIOYEBBIE CJ/IOBA: cmepmonocHble asmoHom-
Hble cucmembl 600pysieruil, Koneenuus o «Hezyman-
HOM» OpYHUU, HOBble 8UObL OPYHUS, Meroobl U cpeo-
cmMea 8e0eHUsT BOEHHbIX DeticmBil, 000pom npooyKuuu
B0EHHO020 HA3HAYEHUS, MENOYHAPOOHAS MOP2o6a U
NoCMasKu OPyHcust, Mex0yHapoOHoe 2yMAaHUmMapHoe
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1paso, Npaso MeioyHapooHoti besonacHocmu, mexoy-
HAPOOHOE IKOHOMUUECKOE NPABO

A OUTUPOBAHUA: VBanos [.B., Kopxe-
HAK A.M., Jlamxyza E.C. 2021.CMepTOHOCHBIE aBTO-
HOMHBIE CHUCTeMbl BOOPY>KEHMIT U MEX[yHapOJHOe

1. Introduction

hroughout history and at the present time

wars and armed conflicts have been an una-

voidable companion of people that entails
death, suffering, violence and disaster to a huge
number of people.

In view of the global transformations of the mod-
ern world the increasing pace of the scientific and
technological progress, as well as changes in the
economic and political environment the system of
agreements in the field of strategic stability and non-
proliferation has become subject of fundamental
changes. In the context of the current political situ-
ation we observe: 1) the lowering of the threshold
for the use of nuclear weapons; 2) the withdrawal of
the US from the INF Treaty’; 3) their refusal to ratify
the CTB?; 4) the collapse of the Iran «Nuclear Deal»;
5) the refusal to negotiate in order to prevent the de-
ployment of weapons in outer space and the creation
of the US Space Force (USSF); 6) the presentation of
the new Space Defence Strategy of France®; 7) the on-
going military operations in the east of the Ukraine,
in Iraq, Afghanistan, Yemen, Libya and many other
armed conflicts. The combination of all these facts
does not let us forget about the inhumanity of war
and its irreversible and irreparable consequences.
Therefore, such questions are not removed from the
agenda as the necessity of strict and faithful obser-
vance of the existing provisions of international hu-
manitarian law (IHL), the achievement of the balance
between the national security issues and humanitar-
ian considerations, as well as joint responsibility of
all states for the maintenance of international peace
and strengthening the global security and strategic
stability.

paBo. — MOocKo8CKUiL HypHAT MexOyHAPOOH020 Npa-
6a. Ne 3. C. 6-19. DOI: https://doi.org/10.24833/0869-
0049-2021-3-6-19

Asmopui 35167110 06 0MCYMCcMeUn KOHPOIUKMA UH-
mepecos.

With the beginning of 2020 the world commu-
nity has entered a qualitatively new stage. In 2020-
2021 the review cycles of the fundamental interna-
tional documents are being completed (the Treaty
on the Non-Proliferation of Nuclear Weapons, 1968
(NPT), the Convention on the Prohibition of the
Development, Production and Stockpiling of Bac-
teriological (Biological) and Toxin Weapons and on
their Destruction, 1972 (BTWC), the Convention
on Certain Conventional Weapons (the Inhumane
Weapons Convention), 1980 - CCW). The prospects
for strengthening the non-proliferation regimes of
weapons of mass destruction (WMD) and the future
of global security will depend on the results of the
joint work.

2. The issue of new technologies including LAWS
in the modern international law

Over the past decades the world has accelerated
the emergence of technologies that can give unique
capabilities to traditional weapons. Artificial intel-
ligence, machine learning, image recognition pro-
grams, algorithms for analyzing large amounts of
data, network interaction technologies, broadband
communications, satellite navigation and new ultra-
sensitive sensors create conditions for replacing sol-
diers on the battlefield and affect the course of armed
conflicts.

Nowadays one of the most relevant issue in the
context of acceptable means and methods of warfare
are lethal autonomous weapons systems (LAWS).
The debate and opinions about LAWS continue to
evolve. After several rounds of informal discussions
in 2014-2016 under the auspices of the CCW a Group
of Governmental Experts (GGE) was established at

' Treaty Between the Union of Soviet Socialist Republics and the United States of America on the Elimination of their
Intermediate-Range and Shorter-Range Missiles dated December 8, 1987.

2 Comprehensive Nuclear-Test-Ban Treaty dated September 24, 1996.

3 See also: Military Program Act 2019-2025. URL: https://www.defense.gouv.fr/content/download/523961/9053454/file/
MPL%202019-2025%20-%20Synopsis%20(EN).pdf (accessed 26.02.2021).
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the 5th Review Conference of the (CCW)*on 21 De-
cember 2016. The GGE has a mandate to discuss fur-
ther the questions related to emerging technologies
in the area of LAWS in the context of the objectives
and purposes of the CCW.

In spite of the fact that GGE has been working
since 2016 this issue remains controversial. There is
no consensus among the States Parties to the CCW
on the need to create a new regulation. The authors
believe this is reasonable to restrain from reach-
ing any legally binding agreements due to the lack
of prototypes of such systems, difficulties of estab-
lishing definitions and drawing a clear «watershed»
between military and civilian use of emerging tech-
nologies in the development of autonomous systems.
At the same time, it is necessary to take appropriate
measures in order not to harm scientific and tech-
nological progress in the field of information tech-
nology, artificial intelligence, peaceful robotics®, etc.
[Chun, Papanikolopoulos 2016:1605-1626].

There is a consensus among states that the existing
provisions of international humanitarian law (IHL)
are fully applicable to LAWS (agreed by the GGE®). At
the same time states continue to have different views
on whether the existing regulation is sufficient. Some
of them believe that due to the unique capabilities of
new technologies LAWS potentially can go beyond
human control which will bring the world to catas-
trophe. Therefore, a group of states insists on starting
negotiations towards a legally binding ban of LAWS.
Other states have a position that a political declara-
tion or a kind of «code of conduct» are needed to pre-
vent potential breach of IHL by using LAWS. At the
same time the practical development in the sphere
of emerging technologies including weapons with
autonomous functions demonstrates no indication
that an additional or new legally binding regulation is
necessary. IHL provides the necessary framework for
the development and application of LAWS’ (AP-I%,

Art. 36). So, the development of any legally and even
politically binding document to this effect is imprac-
tical and counterproductive, including the introduc-
tion of various moratoriums on the development and
use of technologies which have been developed to
create such systems, and discussions on the «code of
conduct» on LAWS are also premature.

No doubt that the development of the definition
of the «meaningful human control» will face seri-
ous difficulties due to the absence of more or less
universally recognized criteria as to what degree of
such control should be considered meaningful. At
the same time, it is obvious that, human control is a
fundamental condition and constraint for the use of
LAWS in conformity with IHL. Consequently, the re-
sponsibility for the use of LAWS should be imposed
on the person who operates or programs an autono-
mous system, but the development of universal crite-
ria for determining the appropriate level of «signifi-
cance» of human control over the machine is almost
impossible and far from the reality. At the same time,
it would be more logical and realistic to leave specific
forms and methods of human control to the discre-
tion of the states, which in practice will rely on their
own standards in this area [Riebe, Schmid, Reuter
2020:36-51].

The United Kingdom, Germany, Israel, Russia,
France, the United States, South Korea and Japan are
against a total ban on LAWS, i.e. those countries that
conduct large-scale and significant R&D (research
and development) in this area and actively finance
innovative weapons. A number of these countries
have established temporary moratoriums on the
creation of fully autonomous LAWS, but the possi-
bility of their creation in the future is not excluded.
26 countries (for example, Austria, Argentina, Brazil,
Bolivia, etc.) [Nash 2015:118] and the only member
state of the UN Security Council - China - insist on
a complete ban [Roft 2015: 47, 50-51].

4 Seealso: Sandoz Y. Introductory Note to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate Effects (with Protocols), 1980. (In Russ.).
URL: http://legal.un.org/avl/pdf/ha/cprccc/cprecc_r.pdf (accessed 28.02.2021).

> Vorontsov K. Talking points. — Rio Seminar on Autonomous Weapons Systems. February 20, 2020. P. 187-190. URL: http://
funag.gov.br/biblioteca/download/laws_digital.pdf (accessed 26.01.2021).

¢ In 2018 and 2019 were adopted two significant GGE Reports that contain 11 guidelines for LAWS. See: UN: Background on
LAWS in the CCW. URL: https://www.un.org/disarmament/the-convention-on-certain-conventional-weapons/background-
on-laws-in-the-ccw/ (accessed 26.01.2021).

7 Potential opportunities and limitations of military uses of lethal autonomous weapons systems. Submitted by the Russian
Federation. Geneva, 25-29 March 2019. Item 5 of the provisional agenda. URL: https://undocs.org/Home/Mobile?FinalSymbo
|=CCW9%2FGGE.1%2F2019%2FWP.1&Language=R&DeviceType=Mobile (accessed 26.02.2021).

& Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I) dated June 8, 1977. By the way, it has not been ratified by the United States and such states as
Israel, India, Iraq, Iran, Turkey, etc., on the territory of which there are ongoing armed conflicts.
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At the same time, it is important to encourage
the development of a common definition of LAWS
and to maintain a dialogue on the characteristics of
LAWS, their military application and human control.
Otherwise, each state will have its own understand-
ing of the LAWS and its own guidelines, which can
lead to unpredictable consequences and misunder-
standings. Moreover, that can result in a subjective
division of weapons into permissible and prohibited,
«good» and «bad», on the basis of political prefer-
ences. In addition, as a substantive remark can be
considered the inapplicability to the work on LAWS
of such a frequently cited example as the CCW Pro-
tocol IV on Blinding Laser Weapons’, since this
document, as is well known, prohibited not the laser
weapon itself, but the extremely specific case of its
use - for causing «permanent blindness» to human
organs of vision.

The Russian Federation' believes that potential
LAWS can demonstrate greater efficiency than a hu-
man operator in solving tasks, can reduce the likeli-
hood of errors and significantly diminish the nega-
tive consequences of using weapons in the context of
IHL which are related to the mental and physiologi-
cal state of the operator, his moral, religious, ethical
attitudes [Umbrello, Torres, De Bellis 2020:273-282].
The use of highly automated technologies can im-
prove the accuracy of targeting weapons aimed at
military targets as well as help reduce the likelihood
of unintentional attacks on the civilian population
and civilian objects [Mull 2018:461, 498]. Along with
the destruction of military facilities and protection
of the civilian population, the potential areas of the
use of LAWS are defence and protection of stra-
tegically important objects (nuclear power plants,
dams, bridges, etc.), as well as elimination of terror-
ist groups, fight against mine hazards, etc. Existing
military systems with a high degree of automation
should not be classified as a «special» category that
needs immediate restrictions and prohibitions. This
level of automation allows such systems to operate
in dynamic combat conditions and in various envi-
ronments with a high degree of efficiency which is
often not available to humans, thereby ensuring an

appropriate degree of selectivity and enhancing the
accuracy of weapons directed against military ob-
jectives, and, as a result, enabling their compliance
with the core principles and rules of IHL [Combe II
2019:35-68].

The discussions in the GGE on LAWS are lim-
ited to fully autonomous systems, according to the
mandate of the Group. They are proposed to be un-
derstood as «<unmanned technical means that are not
ammunition and are designed to perform military
and supportive tasks without any operator involve-
ment». In this regard, it is unacceptable to discuss the
subject of unmanned aerial vehicles in the context of
LAWS in the framework of the CCW; since they are a
special case of highly automated systems and do not
belong to the LAWS.

At this stage the main problem with the work on
LAWS is the speculative nature of the discussions,
which is due to the lack of both actually operating
LAWS and a common understanding of their work-
ing definition and basic functions [Wood 2020:220-
240]. There are states that include into LAWS clas-
sification semi-autonomous and automated systems
and believe that such elements already exist and are
widely used. Others believe that there are no such
systems and that real LAWS with a high level of
artificial intelligence is a matter of the future [Sku-
ratova, Korolkova 2019:24-26]. For example, the
Ministry of Defence of the Russian Federation uses
such working definitions as «autonomous weap-
ons system», «semi-autonomous weapons systemy,
«autonomous unmanned underwater vehicle», «au-
tonomous spacecraft», but none of them applies to
unguided ammunition; ammunition controlled by a
human operator (for example, laser-guided or wire-
guided ammunition); mines, unexploded ordnance.
The definition of the LAWS only through the func-
tion of selecting the target and the command to
kill is not appropriate, since this will signal that
these functions of machines are exclusively reserved
for humans, whereas these missions are better con-
ducted by machines in certain conditions. And then
we will have to include already existing highly auto-
mated combat systems in the concept of LAWS.

° Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention) dated October 13, 1995. URL: http://www.
weaponslaw.org/assets/downloads/1995_CCW_Prot_IV.pdf (accessed 26.02.2021).

1% Potential opportunities and limitations of military uses of lethal autonomous weapons systems. Submitted by the Russian
Federation. Geneva, 25-29 March 2019. Item 5 of the provisional agenda. URL: https://undocs.org/Home/Mobile?FinalSymbo
I=CCW9%2FGGE.1%2F2019%2FWP.1&Language=R&DeviceType=Mobile (accessed 26.02.2021).
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3. Legal regime of new types of weapons,
methods and means of warfare from
the perspective of contemporary international law

Since LAWS are based on emerging technologies,
they must be capable of being used in compliance
with THL. Article 36 of Additional Protocol I of 1977
(AP-I) is of great importance in this regard. It pro-
vides that each State Party is required to determine
whether the employment of a new weapon, means or
methods of warfare that it studies, develops, acquires
or adopts would, in some or all circumstances, be
prohibited by international law. Legal reviews of new
weapons, including new technologies of warfare, are
a critical measure for states to ensure respect for IHL.
At the same time Article 36 contains neither criteria
for distinguishing new types of weapons from other
types of weapons, such as those that have undergone
multi-stage modernization, nor provides any specific
reporting format. The determination of new types
of weapons, methods and means of warfare remains
at the discretion of the participating states. Those
provisions of the Article that relate to the research,
development and creation of new types of weapons
are not subject to control and verification, since these
stages of creating weapons are strictly confidential.
In turn, the acquisition or adoption of apparently or
presumably indiscriminate weapons systems does
not constitute a violation in itself, but rather can be
seen as a preparation for a violation or an activity of
a controversial nature, since a violation involves pre-
cisely the use of these weapons in an armed conflict.
Because of the general character of Art. 36 AP-I, it
seems to be problematic to assess whether this arti-
cle can provide enough opportunities to prevent the
creation or acquisition of new or high-tech upgrad-
ed weapons systems. There is no generally accepted
and universally recognized practice in this area. The
question whether the obligation to conduct a legal
review reflected in Art. 36 should be qualified as a
State's obligation under customary international law
remains open and requires further discussion [Jevg-
levskaja 2018:186-221].

At the same time Art. 35 of AP-I states that the
right of the Parties to the conflict to choose methods
and means of warfare is not unlimited.

All the principles and restrictions of modern IHL
are fully applicable to LAWS. In practice it means
that such systems, their technical characteristics and
capabilities determined by autonomation as well as
their use during armed conflict must comply with
the principle of protection of the civilian population
against the effects of hostilities, the principle that
prohibits the employment of weapons of a nature to
cause superfluous injury or unnecessary suffering,
must not cause widespread, long-term and severe
damage to the natural environment (CCW, pream-
ble).

Modern IHL is based on the balance between
minimizing the negative consequences of warfare,
i.e., its «humanization» and the need to ensure na-
tional security. A shift towards one of them may
cause insufficient level of protection of civilians in
armed conflict or infringement of legal security in-
terests.

For example, the US administration is current-
ly giving priority to the development of high-tech
weapons following the implementation of the US
Department of Defense directives on maintaining
competitiveness and ensuring global military domi-
nance [Wyatt 2020:1-20; Nash 2015:115-122]. The
Pentagon plans to implement «artificial intelligence»
technologies widely in the activities of the US Armed
Forces'. In turn, over the past decade a practice of
«pre-emptive self-defence, which is incompatible with
the laws and customs of warfare» has been developed
by the counter-terrorism operations in the United
States, which means the use of armed drones in case
of an alleged or anticipated terrorist attack.

Due to the lack of the definition of lethal autono-
mous systems in international law, many analysts
often rely on the functional concept of weapons sys-
tem autonomy that was put forward by the United
States and the International Committee of the Red
Cross (ICRC). It is based on a «target selection cy-
cle» without human participation «targeting cycle»
(or F2T2EA - find, fix, track, target, engage, assess)".
Such vague assumptions in the definition already
raise a number of questions: 1) How can the distinc-
tion between «autonomous» and «highly automated»
weapons be legally defined? 2) How can «automatic
execution» of functions be distinguished from the

" «Smart systemsy, such as, for example, «Project Maven», which develops computer vision algorithms for analyzing video
recordings from drones to support the US military operations against IS in Irag and Syria, explaining this by the need to

improve the effectiveness of national security.

12 F. Sauer is a Professor at the Bundeswehr University of Munich. Based on the materials of the Russian Embassy in Germany
«To discussions on the regulation of lethal autonomous weapons systems in Germany», 2018.
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artificial intelligence? Which of these are clearly de-
fined and predictable algorithms, and which include
independent decision-making about carrying out a
fire attack? 3) Can we say that the algorithm of ma-
chine behavior, which was laid down by the devel-
oper of the program, means human control?

Despite the fact that LAWS are now seen as
weapons of the future with a strike effect and highly
mobile platforms and given the fact that the United
States are not in favor of developing a legally bind-
ing document prohibiting the use of LAWS, they
will act in the interests of their own foreign policy,
national security and a favorable strategic position,
strengthening their influence and leverage on the
world stage’. In general, the US arguments are simi-
lar to the position of the most developed countries
in scientific, technical and military-strategic terms
(including Russia). In particular, they emphasize that
automation of functions can be used both to improve
the accuracy of the weapon itself, and for the cor-
rectness and timeliness of human decision-making
in stressful and urgent situations'.

The proposed definitions include already existing
military air defense systems (for example, the «Patri-
ot» used by the Bundeswehr of Germany) [Alwardt,
Polle 2018:133-139] or systems for suppressing en-
emy radar stations (for example, the Israeli «Har-
py»). Some hypersonic and space vehicles'®, which
are being developed today, may potentially belong to
LAWS, that is, some time later, in the absence of clear
definitions, but only vague and unnecessarily broad
concepts, most weapons may fall under the definition
of LAWS. As a result, any remotely controlled vehi-
cle can potentially be called an autonomous combat
robot. However, at the same time, it is also necessary
to pay attention to the following key aspects of the
problem under study:

1) IHL describes in detail the rules of war-
fare, and all military personnel are required to strict-
ly comply with these rules and principles of IHL,
even in the case of combat operations with the use
of LAWS. International law also makes it possible to
identify the person responsible for the war crimes,
including those committed with the use of autono-
mous robots. Modern management and control tools
allow to record the entire process of using a combat
robot that may simplify in the future the issue of re-
sponsibility for possible violations.

2) Issues of secrecy and national security will
always dominate for each state, so an effective control
over the weapons systems software of the armies of
various countries in the world is impossible for both
political and technical reasons. In addition, you need
professional expertise in order to identify LAWS,
meanwhile, the use of autonomous weapons can be
hidden or classified. It is important to maintain the
balance between the considerations of humanity and
national security interests.

4. International law aspects of international
circulation of military purpose products (MPP)

In the context of the subject matter of this study
it is important to keep in mind that before the for-
mation of the UN international law regulation of
the circulation of military purpose products (MPP)
was mainly carried out in the field of international
humanitarian law and was associated with the intro-
duction of prohibitions and restrictions on the use
of certain types of weapons. This trend was contin-
ued after the Second World War, as evidenced by the
adoption of such fundamental instruments as the
Treaty on the Non-Proliferation of Nuclear Weap-
ons, 1968 (NPT), the Convention on the Prohibition

13 U.S. working papers to the CCW GGE: Implementing International Humanitarian Law in the Use of Autonomy in Weapon
Systems, March 28, 2019, CCW/GGE.1/2019/WP5, URL: https://undocs.org/CCW/GGE.1/2019/WP.5. Human-Machine
Interaction in the Development, Deployment and Use of Emerging Technologies in the Area of Lethal Autonomous Weapons
Systems, Aug. 28, 2018, CCW/GGE.2/2018/WP4, URL: https://undocs.org/CCW/GGE.2/2018/WP4; Humanitarian benefits of
emerging technologies in the area of lethal autonomous weapon systems, March 28, 2018, CCW/GGE.1/2018/WP4, URL:
https://undocs.org/pdf?symbol=en/CCW/GGE.1/2018/WP4; Autonomy in Weapon Systems, Nov. 10, 2017, CCW/GGE.1/2017/
WP, URL: https://undocs.org/en/CCW/GGE.1/2017/WP6 Characteristics of Lethal Autonomous Weapons Systems, Nov. 10,
2017, CCW/GGE.1/2017/WP.7, URL: https://undocs.org/en/CCW/GGE.1/2017/WP7 (accessed 08.03.2021).

* A number of international experts, in particular, Professor Ron Arkin, a roboticist from the Georgia Institute of Technology,
admit that LAWS can more effectively comply with the provisions of IHL and the principles of the use of force, since they are
not subject to stress, their sensors are often more accurate than human senses, and software based on artificial intelligence
allows to limit the use of weapons with specified parameters.

> In particular, Boeing X-37B Orbital Test, Vehicle X-43A Hypersonic Experimental Vehicle, stationary combat robots, for
example, Katlanit robotic machine gun towers in Israel, Samsung SGR-A1 in South Korea or Common Remotely Operated
Weapon Station (CROWS) in the United States.
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of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and
on their Destruction, 1972 (BTWC), the Inhumane
Weapons Convention, 1980 - the Convention on
Certain Conventional Weapons (CCW) and its five
Protocols (two prohibitive ones — on Non-X-ray De-
tectable Fragments and Blinding Laser Weapons -
and three restrictive ones, but the state must agree
to be bound by at least two protocols and not all of
them); the Paris Convention on the Prohibition of
the Development, Production, Stockpiling and Use
of Chemical Weapons and on their Destruction,
1993 (the Chemical Weapons Convention - CWC).

In general, the circulation of MPP before the
formation of the UN and during the Cold War was
not limited in any way, although some attempts were
made to establish common criteria for the weapon
transfers. For instance, some hypotheses were put
forward for the introduction of a ban on the weapon
transfers to a state that launched military operations
against another independent state. In other words,
it is the question of aggression, the definition of
which was unanimously adopted at the XXIX ses-
sion of the UN General Assembly in 1974. Hence, an
act of aggression on the part of an arms-importing
state should be considered as the main factor in ad-
dressing the issue of weapon transfers, and thus
any arms transfers to an aggressor state should be
stopped.

However, the attempts to define common crite-
ria for the weapon transfers were doomed to failure,
since states could not reach a consensus due to the
imbalance of forces in the world and the desire of
states to ensure their security by all available means.
The idea of limiting the weapon transfers was not
implemented to a large extent due to the confronta-
tion between the USSR and the United States. The in-
strument «On Practical Ways to End the Arms Race.
Proposals of the Soviet Union», which was presented
at the UN General Assembly session on Disarma-
ment in 1978, is significant and historically impor-
tant in this regard, because it emphasized the need to
develop reasonable and precise political and interna-
tional law eligibility criteria for the international arms
trade and transfers.

In the 1990s, the priorities changed, and the in-
ternational community began to strive not for the di-
rect restriction of the arms trade, but for the increase

in the sales transparency [Bothe, Marauhn 1993:23].
In this area, a number of regimes have been devel-
oped to regulate the circulation of certain types of
weapons, but in general this position also reached an
impasse due to the lack of political will and manda-
tory control mechanisms. Many states were not ready
to provide relevant reports on a voluntary basis.

At present we can say that the international law
regulation of the MPP circulation is possible only in
terms of certain issues where the interests of particu-
lar states within the international system coincide.
The main objectives of international law regulation
in this area consist in the regulation of the MPP
transfer and circulation, including the establishment
of restrictions or prohibitions on the distribution of
certain types of MPP, the implementation of which
is carried out through the national export control
mechanisms.

At the same time, the main source of international
law in this area are international treaties that provide
for the obligations of states to limit the transfers of
MPP, as well as the responsibility to the international
community for non-compliance with the assumed
obligations. They should be distinguished from the
contracts between states for the supply of military
purpose products since the latter establish specific
private obligations between the subjects of emerging
legal relations and cannot be considered as a source
of international law.

In the context of the international economic law,
we can distinguish two groups of international trea-
ties in the field of MPP circulation: 1) general nor-
mative ones - i.e., trade agreements in the sphere of
arms circulation, agreements on the organization of
arms supply and exchange; 2) agreements in the area
of military-technical cooperation. At the same time,
it should be noted that in fact most of the existing
principles, on which the international law regulation
of the MPP circulation is based, exist in the form
of the international custom, which is also the main
source of international law.

As the object of the international law regulation
of the MPP circulation should be considered a sys-
tem of economic relations of a public-law nature
between the subjects of international law in the sphere
of the MPP circulation. Economic relations in the
area of the MPP circulation include trade relations
in which a state satisfies its needs for weapons and

6 UN: Resolutions and Decisions adopted by the General Assembly during its Tenth Special Session. 23 May-30 June 1978.
URL: https://www.un.org/disarmament/wp-content/uploads/2017/05/A-510-4.pdf (accessed 08.03.2021).
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military equipment by purchasing them from an-
other state'.

There are two areas of the legal impact on the
MPP circulation in international law:

1) the establishment of restrictions and pro-
hibitions on the circulation of certain types of
weapons'®, which is regulated by such branches of
international law as international security law and in-
ternational humanitarian law (herewith, most inter-
national treaties in this area apply only to such cat-
egories of weapons, the rapid increase of which poses
a higher threat to the security of states than the prolif-
eration of conventional weapons, thus, the withdrawal
of certain types of MPP* from the foreign economic
turnover prevents a potential threat to the interna-
tional security and stability) [Hayashi 2017:127-137].
It is necessary to consider that the establishment of
restrictions and prohibitions on the supply of certain
types of weapons does not imply a total ban on the
supply of other categories of weapons. The eligibility
of the MPP circulation generally corresponds to the
basic principles of international law, including the
inalienable right of states to individual or collective
self-defense in case of an armed attack (Article 51 of
the UN Charter is based on this natural right) [Din-
stein 2001:140-146, 157-169, 183-192, 213-226].

2) the regulation of economic relations be-
tween the subjects of international law regarding
the supply and transfer of the allowed for circula-
tion MPP, which is regulated by the norms of inter-
national economic law (IEL)*. Two key conclusions
follow from this:

«  about the application of the principles of IEL
to this sphere (such as the development of interna-
tional economic and scientific-technical relations be-
tween states, the principle of economic non-discrim-
ination, the principle of freedom of organizational
forms of foreign economic relations, etc.);

o about the predominance of regional norms*
in the regulation of these relations due to the specifics
of the MPP as an object of circulation and due to the
manifestation of the consequences of globalization
and internationalization of the economy precisely
within the framework of specific socio-economic
systems, regional entities or even megaregional enti-
ties in the context of the new integration processes.

Nevertheless, it should be noted that the legal reg-
ulation of the MPP circulation is not exclusively, but
still mainly carried out by domestic law. International
law regulates in this area only relations concerning
general issues which affect the international interests
as a whole or the interests of a group of states [Nayan
2019:9-54]. International law regulation of the cir-
culation of conventional arms is limited only by the
general organizational principles, thus providing the
subjects with the opportunity to determine the pro-
cedure of their interaction independently, which is
reflected in Article 5, Paragraph 2 of the Arms Trade
Treaty.

The system of interstate relations in the sphere of
the MPP circulation is determined not only by eco-
nomic patterns and the need of states to ensure their
own interests through the MPP circulation, but also
by the need to ensure the security of peaceful coex-
istence and to reduce international tension [Shvydun
2019:736-748].

The consensually willful establishment of inter-
national relations in the sphere of military purpose
products circulation is characterized by the domi-
nance of state interest and is considered as an im-
portant means of ensuring the national security of
the country. Military purpose products can function
both as a guarantor of security maintenance and
as a means of peace and security destabilization in
certain states, regions or on an international scale.
Nonetheless, the method of agreement within the

17 Serov I.B. Sovremennye mezhdunarodno-pravovye voprosy mezhdunarodnogo oborota oruzhiya: diss.... kand. yurid. Nauk
[Modern international law issues of international arms circulation: candidate thesis]. Moscow. 2018. P. 71-77. (In Russ.).

'® International law regimes for disarmament, arms reduction and limitation, including the international regime for the
non-proliferation of nuclear weapons (NPT) and other weapons of mass destruction, the regime for the prohibition of the
development, production and stockpiling of bacteriological (biological), toxin (BTWC) and chemical (CWC) weapons and their
destruction.

' Namely: 1) capable of causing excessive damage; 2) causing unnecessary suffering; c) being excessively injurious or having
indiscriminate effects; d) capable of causing extensive, long-term and serious damage to nature.

2 See, e.g., the Arms Trade Treaty (ATT), which establishes common international standards for the import and export of
conventional weapons and forms the basis of the conventional mechanism of the system of international law regulation
of the MPP circulation. URL: https://unoda-web.s3-accelerate.amazonaws.com/wp-content/uploads/2013/06/English7.pdf
(accessed 26.02.2021).

21 See, e.g., the European Convention on the Control of the Acquisition and Possession of Firearms by Individuals dated June
28,1978.
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system of international law regulation of the MPP
circulation is characterized by a combination of gen-
eral authorization for the supply of military purpose
products, on the one hand, and prohibitions related
to the supply of MPP for certain purposes, for cer-
tain subjects and to certain territories, on the other
[Hayashi 2017:127-137].

At present there are several universal mechanisms
of international law regulation of the MPP circula-
tion*:

1) the UN Register of Conventional Arms
(UNROCA), established by the Resolution adopt-
ed by the General Assembly, 9 December 1991 (A/
RES/46/36L), according to which the states under-
take to provide information on their imports and/or
exports of weapons®, which is used to assess the limit
beyond which arms transfers can become «excessive
and destabilizing» for international security in the
global dimension*, although only a small number of
states provide such reports.

2) the Wassenaar Arrangement on Export
Controls for Conventional Arms and Dual-Use
Goods and Technologies, signed in 1996, accord-
ing to which the states parties shall endeavour to en-
sure that the supply of goods enumerated in the lists
of equipment and technologies does not contribute
to the development or enhancement of military ca-
pabilities that undermine security and stability, and
is not used to support such capabilities. This Ar-
rangement does not create an institutional body with
the authority to make binding decisions. The agree-
ments reached within its framework are implement-
ed through national export control mechanisms.

3) Bans on the supply of weapons imposed
by the decisions of the UN Security Council (em-
bargo)*.

A number of mechanisms of international law
regulation of certain categories of weapons can also
be identified within the framework of the interna-
tional export control system: the Nuclear Export-
ers Committee, or the Zangger Committee (ZAC),
the Nuclear Suppliers Group (NSG), the Australian

2 Serov I.B. Op. cit. P. 93-105.

Group (AG), the Missile Technology Control Re-
gime (MTCR) [Sultan 2019:63-83].

The arms trade control system involves the crea-
tion of methods for ensuring compliance with treaty
obligations, established to prevent the prohibited for
circulation MPP from transferring to other states or
falling into the hands of non-state actors, to provide
the states parties with the information on the fulfill-
ment of the obligations by other states parties, to pre-
vent and detect cases of violations.

The creation of an effective mechanism for the le-
gal regulation of the circulation of conventional arms
is a necessary part of national sovereignty, so the
MPP circulation is one of those areas in which there
is no well-established and developed international
law framework and no effective mechanism for in-
ternational law regulation [Mussington 1993:44-45].
States are responsible for using their national control
systems regulating the transfer of conventional arms
in order to comply with the ATT provisions.

The International code of conduct on Arms
Transfers 2000 tried to codify general principles com-
mon for the regulation of transfer of MPP including
dual-use technologies. According to this document
such transfers may be conducted if the recipient ob-
serves such principles as compliance with interna-
tional human rights standards and ITHL, respect for
democratic rights, respect for international arms em-
bargoes and military sanctions, participation in the
UN Register of Conventional Arms, commitment to
promote regional peace, security and stability, op-
position to terrorism, promotion of human develop-
ment. The Code is not a legally binding act, does not
create for states any obligations under international
law. Principles mentioned above are not always of a
consensual character. However, the compliance with
IHL and the obligation to follow the decisions of the
UN Security Council under Chapter VII on military
embargo can, in our view, be considered as univer-
sally recognized and can serve as a basis for a po-
tential transfer regime for LAWS including domestic
regulation.

2 These categories are: |. Battle tanks; Il. Armoured combat vehicles; lll. Large-calibre artillery systems; IV. Combat aircraft and
unmanned combat aerial vehicles (UCAV); V. Attack helicopters; VI. Warships; VII. Missiles and missile launchers. See: United
Nations Register of Conventional Arms: Categories of major conventional arms. URL: https://www.unroca.org/categories

(accessed 26.02.2021).
2 Serov |.B. Op. cit. P. 96.

% See: The Wassenaar Arrangement. URL: https://www.wassenaar.org (accessed 26.02.2021).
% In recent years the UN Security Council has adopted decisions on arms embargoes on Sierra Leone, Eritrea and Ethiopia,
Iraq, Liberia and a number of other states. See also: [Yihdego 2007:115-132].
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5. Conclusions

The significant contribution of states to the codi-
fication and progressive development of IHL and
international security law is obvious, but against the
current political background it is necessary to faith-
fully comply with the existing international law rules
in order to achieve the balance between humanitar-
ian issues and national security interests.

The issue of LAWS remains controversial due to
the lack of prototypes of such systems, the complex-
ity of developing definitions and drawing a clear
distinction between military and civilian technolo-
gies, the importance of preventing from harming
the scientific and technical progress in the field of
information technology, artificial intelligence, and
peaceful robotics. It is necessary to underline that
the existing provisions of IHL are fully applicable to
LAWS, and there is no indication that it is necessary
to adapt the new legal rules to the «specifics» of these
weapons systems: the issue rather concerns the effec-
tive enforcement and implementation of IHL rules
and principles at the national level (where an effec-
tive enforcement and control mechanism is possi-
ble) and the political will on this subject of the states
themselves. There are obvious advantages of LAWS
in terms of their military application and solving
national security problems of states, including com-
pliance with IHL rules. Responsibility for the use of
LAWS should be borne by the person who manages
the robotic complex or «programs» and gives the or-
der to use LAWS, but the specific forms and methods
of human control should remain at the discretion of
states. It is also important to keep in mind that the
need to consider humanitarian concerns (and often
far-fetched ones) cannot be used as the only suf-
ficient condition for the introduction of restrictive
and prohibitive regimes for specific types of weap-
ons: thereby it is necessary to take into account the
legitimate interests of national security of states (pri-
marily defence security).

Furthermore, Article 36 of the Additional Pro-
tocol-I to the Geneva Conventions does not contain
criteria for distinguishing new types of weapons
from other types of weapons and does not require
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AKTYAJIbHOCTb UHCTUTYTA
NMOCTOAHHOIO HEUTPAJIUTETA
roOCYyagAPCTBA B COBPEMEHHOM

MEXXAYHAPOOHOM

BBEJIEHME. Ilocmosnnvui Helimpanumem 20cy-
dapcmea AB/AEMC UHCHUMYMOM MeNOYHAPOOH020
npasa, 6 cOCMas Komopozo 6xo05m HOPMbl 00bI4HO020
u 002080pHO20 npasa. B mo e spemsa uacmo nows-
mue «HelimpanvHOCHb» UCNOIb3YemCs Kak onpedere-
Hue Muna éHewiHeti NOTUMUKY, KOMOPAs pezynupy-
eMCA UCKTIIOUUMENIBHO BHYMPU20CYOAPCIBeHHbIMU
npasosviMu akmamu U He OMHOCUMC K cepe
MeHOyHapoOHozo npasa. Junamudeckoe paséumiue
MEWOYHAPOOHDIX OMHOUIeHULl, HAPaUUBaAHUe CO-
MpyOHUHECNBA 6 PAMKAX UHIMEZPAUUOHHDIX CHIPYK-
myp u npasoeoe pezynuposariie MexoyHapooHoii 6e3-
0NacHoCmu cnocooCmeyom nocmaxoeke 601poca o
HbIHeUHEM COCTOTHUU U OYOyu4eM UHCMUmyma no-
CMOSHHO20 Hetimpanumema 2ocyoapcmea. Llenv 0an-
HOUL cmamvu -  onpedenumv  Mex0yHAPOOHO-
1pasoeoli Xapaxmep UHCMUMYmMa nocMosHHO20 Heli-
mpanumema, paccmompemy e2o cospemeHHoe cooep-
HaHUe, 603MONCHOCINU COXPAHEHUS U NOMMEHUUATTb-
HY10 POTIb 8 PA3BUMUL MeNOYHAPOOHDIX OMHOUEHUI.
Asmop cmambvu ocnapueaerm Hekormopvle MHeHUs
JoKmpuHbL, yOesnAs 0c060e BHUMAHUE BONPOCY HOCMO-
AHHO20 Hetimpanumema Typkmenucmana.
MATEPVIATIBI 1 METO[IBIL. Mamepuanom 0ns
cmamv  NOCIYHUNU — MeHOYHAPOOHO-NPABOBbLe
akmul, 0030p npakmuku npuobpemenus u coomode-
HUS NOCMOSIHHO20 Helimpanumema, a makie mpy-
Ovl yueHvlX, KAcaroujuecs 0aHHoU npobremMarmuxuy.
Hcnonv3osarvl ucmopuueckuii, cpasHumenvHo-npa-
806011 U pa3UUHble MEMOObL UHMEPNPEMAULL.

20

NMPABE

PE3YJIBTATbI MCCIIENOBAHUA. B cmamoe
onpedenaomcs 0PUOUHeCKULl Xapaxmep NOCMOAH-
HO20 Hellmpanumema u OmMaU4UMenbHole 4epmol no-
numuky Heiimpanumema. Jlanee kpamxo npedcmas-
JleH Mpouecc 360MI0UUU 0AHH020 UHCMUMyma u
AapzymeHmvlL 6 NOb3y Me3UCA 0 e20 «YCMAPesaAHUU».
AHanus npas u 0053amenvcms, C6A3AHHDIX ¢ NOCHO-
AHHOIM Helmpanumermom, U ux conocmasnexue c
Hopmamu Yemaea OOH noseonsiom coenamv 6v1600
0 Heo6X00UMOCMU HANOHUMb HOBbIM COOEPH AHUEM
UHCMUMYmM NOCMOAHHO020 Helimpanumerma 20cyoap-
cmea.

Ha npumepe TypxmeHucmana yKasaHol 603MoxcHble
cnocobbL NpuobpemenUs cmamyca nocmosHHo Heli-
MPAnvHOLl CMPArvL: NPU3HAHUE MeHOYHAPOOHBIMU
opeanusayuamu, enasHoim obpasom OOH, u yiuce-
cmoueHue «mMszkoz0» npasa (peomoyuti Ienepany-
Hoti accambneu OOH). B 3axmouenue npednazaromcs
HOBble 3a0a4u U PYHKUUU CIMPar, 061a0arouiux ma-
KUM MeNOYHAPOOHO-NPABOBBIM CIIAINYCOM.
OBCYJKJJEHUE U BbIBO/JIbI. 3anpem ucnonv3so-
BAHUS CUTIbL 8 MENHOYHAPOOHDIX OMHOUAEHUAX U NPU-
Hamue Ycmasa OOH cmassim nod comHerue cmoicr
danvHeiiuiezo  PYHKUUOHUPOBAHUS — NOCHOSHHOZ0
Helmpanumema Kax UHCUMyma mexcoyHapooHozo
npasa. OcHOBHOLI Uenbl0 NOCMOAHHO20 Helumpanu-
mema A6NIAEMCS 3AUUMA CYBEPEHUMEMA NOCMOAH-
HO HelmpanvHozo 20cy0apcmea, Umo Ha cospemeH-
HOM amane pazumust MexoyHapooHo20 ny6auuHoz0
npaea pezynupyemcs Hopmamu iuris cogentis. Hexo-
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mopuvle npedcmasumenty 00KMPUHbL NOCHUMATU
3o 108000M 0715 ymeepiucoeHuti 06 «ycmapesaHuu»
dannozo urcmumyma. Hecmomps ma amo, nocne
OKOHUAHUS XONIOOHOUL B0TiHbL UHMepeC K Hellmpanu-
memy (kax K Me#0yHAPOOHO-NPABOBOL, Max u K no-
JIUMUYecKoli Kamezopuu) nposensnu maxkue cmpa-
Hol, Kax benapyco, Mondosa, Typxmenucman,
Cepbus.

Ha cospemerHom amane nocrmosHHblli Helimpau-
mem ocmaemcsi UHCMUMYMoM Me#0yHAPOOH020
npasa, Hem 00KA3AMeNLCME 1020, 4O IMOM HaKm
ompuyaemcs cy6vexmamu MexoyHapoOHozo npasa.
Xapakmep amozo uxcmumyma onpedensemcs Kax
002080pPHBIM, MAK U 0OLIMHLIM NPABOM HA 0CHOBAHUU
kasyca llleeiiyapuu. Ina npuobpemenus cmamyca
NOCMOSHHO  HellmpanvHoli  cmpanvl  Heo0X00UMOo
npusHaxue co cmoporuvl opyaux eocyoapcms. Cnyuaii
Typkmenucmana mosxem OmMKPoliMb HOBLILL Nymb
npuobpemenus 0aHHo20 cmamyca - 6cneocmeue
NPUSHAHUS MeHOYHAPOOHOU opeanusayuedi. Taxum

00pa3om, NOCMOSHHbITL HelMpanumem coxpausiem
UEeHHOCMb 07151 MEHOYHAPOOHO20 CO0OU4ecBa.

K/ITIOYEBBIE CJIOBA: mexcoyHapooHoe npaso,
MeHOYHAPOOHAT 6e30NACHOCMb, NOCMOAHHDILL Heli-
mpanumem, nocmosHHbvLl Hetimpanumem Illsediya-
puU, NoCMosHHbLL Helimpanumem Aecmpuu, no-

cmoAnHblll Helimpanumem Typkmenucmana, Yemas
OOH
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THE ACTUALITY OF THE PERMANENT
NEUTRALITY OF A STATE IN
CONTEMPORARY INTERNATIONAL LAW

INTRODUCTION. The permanent neutrality of a
state is an institution of public international law that
embraces both treaty and customary norms. Despite its
legal character, the term ‘neutrality’ is also employed in
a political context as a kind of foreign policy of a coun-
try. Recent developments in international relations, in-
cremental cooperation within integrational structures
raise a question about the current state and future per-
spectives of the permanent neutrality of a state. The goal
of the following paper is to discuss contemporary legal
status, the content and the possible future role of the

Moscow Journal of International Law « 3 « 2021

permanent neutrality of a state under international law.
The author critically discusses different opinions already
presented in the doctrine, especially in regard to the case
of Turkmenistan.

MATERIALS AND METHODS. The paper analyzes
international legal acts, the customary law of perma-
nent neutrality, including the acquisition of this sta-
tus, duties and rights as well as the doctrine — works of
prominent legal scholars. The research was conducted
upon general scientific methods, including comparative
and formal-legal methods.
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RESEARCH RESULTS. The paper tackles the issue of
the legal character of the permanent neutrality of a state
and its distinctive features from the policy of neutrality.
Subsequently, it discusses the problem of the evolution
of permanent neutrality and provides arguments in fa-
vour of the thesis of its obsolete’ nature. The analysis of
the rights and obligations that stem from the permanent
neutrality and their compatibility with the UN Charter’s
norms brought the author to the conclusion regarding
the necessity of a revival of the permanent neutrality.
According to the case of Turkmenistan, the paper dis-
cusses the possible evolution of the acquisition of the
status of the permanent neutral state. This could be pos-
sible through recognition by the international organiza-
tion and, subsequently, hardening the soft law (the reso-
lutions of the UN General Assembly). Finally, it presents
possible salient tasks of the permanent neutral countries
regarding the international society.

DISCUSSION AND CONCLUSIONS. The prohibi-
tion of the use of force in international relations and
the adoption of the UN Charter have raised a question
regarding the prospects of permanent neutrality as an
institution of public international law. The fundamental
aim of this institution is to protect the sovereignty of the
permanent neutral state, which currently is regulated by
iuris cogentis norms. Thus, some scholars have argued
that permanent neutrality is obsolete’ and should disap-
pear from international relations and particularly from

1. BBenenne

OBPEMEHHBIII MHCTUTYT IIOCTOAHHOIO Heli-

TpanmTeTa TOCyfapcTBa BosHMK B XIX B. 1

OIIpefleNnI MEXIYHapOJHO-IIPABOBOIL CTa-
tyc llIBetijapuu, 3atem — Benbrun u Jlrokcem6ypra.
Bo BTOpoIit nonosuHe XX B. BC/IEACTBME TOT/JAIIHEN
TeOIO/INTUYECKO CUTYAluy ero mpuobpemn As-
ctpus u Jlaoc. ITocne oKOHYaHMSA XONMOHOI BOVHBI
BOIIPOCHI ITOCTOSHHOTO HEMTPalINTeTa TOCYAapCTBa
MHOTAa O0CYX/AITCA HMOMUTUKAMY ¥ IOPUCTAMU-
MeXX/JYHApOJHUKAMH, BBIPAOATHIBAIOIIVIMYI HOBBIE
KOHIIENI[MU BHEIIHel TTOMUTUKA OTHENbHbIX CTPaH.
O630p MMeIOIMXCs B 9TOM 06IacTy MyOMMKaLnit
MO3BOJIAET CHENMATh BBIBOJ, YTO B JJOKTPUHE CyIIle-
CTBYIOT TEPMMHOJIOTMYECKasA ITyTaHNUIIA, CMEIIEHE
IOPUAVYECKUX U TTOIUTONIOTMYECKUX MOHATUI, He-
ONHO3HAYHOE TONKOBAaHNE HOPM, PETyIUPYIOIUX
MHCTUTYT IIOCTOAHHOTO HENTpaauTeTa TOCYHap-
CTBa, I, BCNIE[ICTBME 3TOTO, €T0 PO/Ib B COBPEMEHHbBIX
MEX/IYHapOJGHBIX OTHOLIEHNAX TPAKTYeTCSA HE CO-
BCeM KOPPEKTHO.

22

international law. Despite that, only after the end of the
cold war’ growing interest to the permanent neutrality
was expressed by such nations, like Belarus, Moldova,
and Serbia. To conclude, permanent neutrality is still
present in public international law, there are no pieces of
evidence of neglecting this status by the states. Its speci-
ficity is determined by treaty laws and customary laws
related to the Swiss case. The permanent neutrality pos-
sesses a constitutive character that should be confirmed
by other countries. The case of Turkmenistan may open
a new possibility of obtaining this status through rec-
ognition by the international organization. In general,
permanent neutrality keeps important for the stability
and predictability of international relations.

KEYWORDS: international law, international securi-
ty, permanent neutrality, permanent neutrality of Swit-
zerland, permanent neutrality of Austria, permanent
neutrality of Turkmenistan, UN Charter

FOR CITATION: Czachor R. The Actuality of the
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International Law. — Moscow Journal of Interna-
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2. IlonsATHE NOCTOAHHOTO HETPATUTETA
roCyflapcTBa

Kareropma nocToAHHOro HeMTpanuTeTa TrOCY-
JapCcTBa MCIONb3YETCA B IOPUAMYECKUX W TTOUTH-
YeCcKMX HayKax, a Takxke B mybnunuctuke. OfHaKo
npy o0Ieil CXOXKeCTH, B KaXIOM M3 YKa3aHHBIX
IVICKYPCOB 9TO HOHATHE VIMeeT OCOOBIl XapakTep.
Tepmun «HelTpamureT», ymnorpebnaseMslii B IO-
JIUTONIOTMYECKOIl JIUTepaType 1 NyONUILUCTUKE B
KOHTEKCTE BHEIIHEIONUTUYECKON JeATeNbHOCTH
CTpaH, IPUBOAUT K IOHATUITHOMY Pa3HOIVIACKIO,
YTO 3aTEMHAET HOPUAUYECKUI XapaKTep NaHHOI
KaTeropuu. B MexxyHapogHOM ITpaBe MOCTOSHHBIN
HETPANMUTET, HApAJLY C IPYTUM BUOM HEJTpanTe-
Ta — BOEHHBIM, AB/IAETCA MHCTUTYTOM IIPaBa, T. €.
PerympyeTcst KOMIIIEKCOM HOPM OOBIYHOTO 1 JO-
ropopHoro mpasa. OfHOCTOpPOHHME [eK/Iapalyn
TOCYAApCTB /MO0 KOHILENIVI BHEIIHe!l IONTHKIY,
CUTYaTMBHO JCIONb3YIOLIYE IIOHATHE HENTpPasn-
TETa, HE MMEKIT MEeX/YHapOJHO-IIPABOBOI CHUJIBI.
Ha coBpeMeHHOM 3Tame pasBUTHA MEXIYHapOf-
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HOTO IIpaBa MHCTUTYT IIOCTOSHHOIO HeJTpanuTera
roCcyflapCcTBa MMeeT KOHCTUTYTMBHBIN XapakTep,
T. €. /I ero npuobpereHyss HEOOXOAUMO IIPU3HA-
HJle KaK MUHMMYM OJJHOTO TOCY/lapCTBa.

B cBasu ¢ atum B chepy MHTEpecOB MEX/yHa-
POJHOTO IIpaBa He BXOJUT IONIUTIKA HEIITpaluTeTa.
Taxkum o6pa30M, Henb3sA cormacutbes ¢ b.B. [anromi-
KUHBIM, BBIIEIVBIINM C/IefyIOLe OopUaNdecKue
BUJbl HETpanuTeTa: HENTPAIUTET BO BpeMs BO-
JIHBI, TIOCTOSHHBIN HENTPAIUTET U IIONUTUKY HeEl-
TPaNUTETa, T. K. IOCTENHASA KaTeropyus He sABJIAeT-
cs ropupmdeckoit [lantomkun 1958:13]. Ecnmu peun
UjieT 0 IPAaBOBOM MHCTUTYTe IIOCTOSIHHOTO HellTpa-
JINTETA, TO TAKXKE HENb3sl COINIACUTBCA C MHEHMEM,
4TO OH OCHOBAaH «HE TOJIbKO Ha MeX][yHapOJHOM
IpaBe, HO ¥ Ha HAIVOHAJbHOM 3aKOHOJATE/NIbCTBE
pAfa ToCyIapcTB, B TOM 4MC/Ie Ha ¥X KOHCTUTYLU-
ax» [Uynpuc, Cmuprosa 2017:110]. Her noxasa-
TE/IbCTB CYILeCTBOBAHNUA TAKOI IPAKTUKM, IJTABHBIM
06pa3oM B CIJIy TOTO, YTO BHY TPUTOCYAPCTBEHHbIE
IIPABOBbI€ AKTBI He AB/IAITCA ICTOYHMKOM MEX[Y-
HapofHOro npasa. Takum 06pa3oM, KOINIeCTBO CO-
BPEMEHHBIX IIOCTOSHHO HENTpa/lbHbIX U IPU3HAH-
HBIX MEXIYHAapOIHBIM COOOIECTBOM TOCY/ApCTB
BecbMa orpanHuueHHoe - IlIBeitnjapusa, Ascrpus,
Kamb6omxka. OTHenbHOrO BHUMAHMA 3aCTy>KUBaeT
BOIIPOC TIOCTOSIHHOTO HelTpanureTa TypKMeHu-
CTaHa, MEX/[yHapOJJHO-IIPaBOBOJ CTaTyC KOTOPOTO,
B OT/IMYME OT YKAa3aHHBIX CTPaH, He PerylInpyercs
JIOTOBOPAMIL.

3. Vicropus HOCTOSIHHOTO HeliTpannTeTa
rocyflapcTBa

XOTA HeNTpannTeT, I/TABHbIM 06pa30M, KaK IO/IN-
TIYEeCKas KaTerops, U3BECTEH ellje CO BpeMeH aHT!Y-
HOCTU ¥ CpefiHeBeKOBbs, B XIX B. OH CTa/l MHCTUTY-
TOM MEX/[YHApOJHOTO IIPaBa, T. €. KOMIITIEKCOM HOPM,
¥ QYHKIMOHVMPYeT B IBYX BUJAX: BOCHHBII U MOCTO-
AHHBIA. TpafgMIMOHHO HeNTpaMUTeT TOCYAAPCTBA
paccMaTpuBajcsA B TECHON CBA3U C BOOPY>KEHHBIM
KOH(IMKTOM, 110 OTHOLICHMIO K KOTOPOMY TpeTbe
TOCYJapCTBO MOITIO OCTAThCA HENTPaIbHBIM (T. €. He
y4acTBOBATh B HeM) 100 B F000I MOMEHT BCTYIIUTh
B KOH(IVKT, IIPUCOEAVHMBIINCH K OfJHOI U3 CTOPOH
(T. e. mOKMHYTH HeriTpanbHOCT). o XIX B. HeliTpa-
JIUTET PeryIMpOoBajICsA MEXJYHAPOSHBIM OOBIYHBIM
npasoM [Wani 2017:15]. B 1815 1., B xozie Bencko-
IO KOHIpecca, CTaTyC IIOCTOSIHHO HEeNTpalbHON
crpanbl nonyuynna HIseitnapus. Jo Benckoro kon-
rpecca OHa IPOBOAM/IA NONUTUKY HENTpalnTeTa,
HPVHINUIIBL KOTOPOJ CTalu OCHOBOI fiisi Kopyudu-
Kaumy 00s3aHHOCTelT 3TOro rocymapcrsa. B 1815 .
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[TBeitapus 06s13amach cOOMIOAATh HOPMBI, CBS3aH-
Hble C BOGHHBIM HeTpaluTeTOM, B MUPHOE BpeM:
U He IPeNNpPUHUMATH NENCTBUI, KOTOpPbIE MOLTIN
ObI IpyBecT! K BOJiHe. Takue >xe 06s3aTeNIbCTBA 11O
orHotuenuio K IlIBerijapyn B3sinmu Ha cebst CTpaHbl,
IpM3HABIINeE 3TOT cTaTyC (B ux yncne Opanums, Be-
muko6puranus, [Ipyccus, Poccus). Benencraue 3a-
K/IIOYEHV A MEX/YHAPOJHbIX JOroBopoB B XIX- Ha-
qajsie XX B. CTaTyC IIOCTOSSHHO HENTPA/IbHBIX CTPaH
nonyunu benbrus, JTrokcem6ypr, [onpypac. Takum
o6pasoMm, ¢ XIX B. IOCTOSHHBIN HENTPAIUTET TO-
CyJapcTBa CTa/l TAaKKe PErylIMpoBaTbcsi HOPMaMU
noroBopHoro npasa [TuynoB 1968:9-14]. Cnenyet
OTMETUTD, YTO CTPaHbl, CTaBIIMe IIOCTOAHHO Heli-
TPaJIbHBIMM, PACCMAaTPUBAJINACD KaK C/Iabble B BOGH-
HOM I TIOJIUTMYECKOM IUIaHE, /I KOTOPBIX JAHHBII
MeX/JYHapOJHO-IIPaBOBOJI CTATYC ObII Pe3y/IbTaTOM
pelleHus JepXKaB, pasTpaHNYMBAOIINX CBOU 30HbI
TeONONMUTINYECKOTO BIVSAHNA 1 CO3HAIIIMX Oydep-
Hble teppuropun [Czachor 2021:50]. Hecnyuarino
b.9. Honbpe B Havasne XX B. CBA3bIBAJI HEMTPAIUTET
IJIABHBIM 00pPa3oM C TeppUTOPUATIBHON 1ITIOCTHO-
ctoio cTpansl [Homppe 1901].

Ilepnop or 1815 r. mo IlepBoit MMPOBOJ BOJIHbI
MOXXHO PacCMaTpyBaTh B Ka4eCTBE «30/I0TOTO BeKa»
MHCTUTYTA IOCTOSAHHOrO HelTpanurera. Ero passu-
TUe IIPUHECTIO paclIVpeHIie IePeyHs IpaB 1 06s3aH-
HOCTE KaK HEJITpaJIbHOTO TOCY/JapCTBa, TaK M CTPaH,
ator craryc npusHaomyx. C XIX B. kK 00513aHHOCTAM
HEeJTPa/IbHOTO TOCY[JAPCTBA OTHOCATCA HE TObKO
BO3JIep)KaHMe OT y4acTHA B KaKUX-TMO0 BOOPYKEeH-
HBIX KOH(/IMKTAX, KOTOpble MOIIM Obl BOSHUKHYTb
B OyfylieM, HO TaKkXe 0053aTe/IbCTBA, PacpOCTpa-
HAIOIMECs HA MMPHOE BpeMs, HalpyMep, HEeloAro-
TOBKa K BOJIHE U Y4acTHIO B Hell. YacTb JOroBopos,
YCTAHAB/IMBAKIINX IIOCTOSHHDI HENTPaNNTET, CO-
fiep>Kaja rapaHTuu ero cobmoperns. CTOpoHbI f10-
rOBOPOB, IPM3HAOLINE CTATYC IIOCTOSHHOIO HeJTpa-
JIUTeTa, 00A3BIBAINCH K 3alVITe JAHHOTO CTAaTyca OT
YTPO3bI arpeccui CO CTOPOHbI TPETbUX TOCYIAPCTB
(HampyMep, B CTy4ae HapyIIeHNUS IIOCTOSHHOTO Hell-
tpammteta llIBeitapyn). Takum o6pasom, K dakTu-
4eCKOMY COO/IOfICHNIO NIOCTOAHHOTO HENTpalnTeTa
JIAHHOTO TOCYAapCcTBa 005A3bIBA/IICH TOCY/IAPCTBA, He
ABJIAOLINECS CTOPOHON I0TOBOPA.

IIpunaTsie B 1907 1. Taarckme KOHBeHLMU TIOAI-
TBEPIWIM TIPUHUMIIBI BefleHUA BOJH, MMeBlIKe
paHblle XapakTep oObryHOro mpasa. Craryc Heii-
TPa/IbHBIX CTPAaH BO BpeMsA BOOPY>KEHHBIX KOH-
¢nuxroB 6b11 yperymuposan V u XIII Kousenius-
MM, OfHAKO I0PYCTBI MX COflep>KaHle OLleHMBaIN KaK
HeJ0CTaTOYHOe, «IponuTaHHoe gyxoM XIX Bekar.
[Abbenhuis 2011:52; Spring 2014:21].
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B xope IlepBoit 1 Bropoit MMpOBBIX BOVIH IIOCTO-
SAHHBI HEMTPAIUTET TOCYApPCTBA HApYyIIa/ICsA Kak
TepMaHmeit, Tak ¥ aHTUTUTIEPOBCKON KOalnLyel,
4TO CHM3WUJIO JOBEpUE K ITOMY MHCTUTYTY MEXJY-
HapoziHoro npasa. Ycrasom OOH ne yperynuposan
IIOCTOSIHHBIN HENTPANUTET TOCYyHApCTBa, HE OIpe-
Jie7ieHbl YCTIOBUSA, KOTOpPbIe TOCYAapCTBa, 06/mafaro-
IiMe TaK¥M CTaTycOM, IO/DKHbI BbIIOMHATS. []o 3a-
MbIcTy aBTopoB YcraBa OOH Bceobmmit MexaHusM
obecrieyenns mupa B pamkax OOH He mpegycma-
TPUBAaeT BO3MOXKHOCTM OCTAaBaTbCA HENTPaTbHBIM
[Komarnicki 1952:77-91]. B ¢BA3K ¢ 3TUM HEKOTO-
pble YYaCTHMKM AUCKYCCUM O JIOKTPMHE BbICKa3bl-
B/l MHEHME 00 «ycTapeBaHUM» MOHATHA IMOCTO-
SHHOTO HeMTpalUTeTa 1 €ro CKOPOM MCYE3HOBEHUN
KaK I3 MeXX/[yHapOJIHOTO 1IPaBa, TaK 1 13 NPaKTUKK
MeXyHapoaHbIx oTHoueHuit [Fenwick 1969:101].

IlanHblil Tesuc ob6ocHOBbIBaeTcss CrefyoLmM
o6pasom. C opnoit croponsl, Ycras OOH cornacuo
CT. 2 1. 6 MMeeT PUSNIECKYI0 CUITY [ BCEX CTPaH
MHpa, B T. Y. T€X, KOTOpble He ABJIAKTCA YIeHAMU
OOH (mpuHIMI MeXIYHAPOJHOTO OOBIYHOTO Ipa-
Ba). Kpome roro, ct. 2 11. 4 YcraBa OOH sampemaer
UCIIO/Ib30BAHME CUJIBI B MEXK/YHAPOJHBIX OTHOLIE-
HUAX, T. €. [ie/laeT BOJIHY He3aKOHHOI (3a MCKIIIO-
YeHueM camMo3amuThl). TakuM 06pa3oM, OCHOBHas
ucropudeckas Iie/lb IIOCTOSHHOIO HeNTpanuTera
- obecrieyeHne HEBOBJIEYEHA HEJITPaIbHOTO IOCY-
IapCTBa B BOOPY)KEHHBDII KOHPIUKT — JOCTUTACTCA
Ha ocHOBaHUM ocHoBHOro fokymenta OOH. C apy-
rOJl CTOPOHBI, B C/Iydae BOVHBI OTBETCTBEHHOCTD
3a ee IIpeKpallleHNe ¥ BBefieHNe CAHKLUII IPOTUB
arpeccopa HeceT CoBer besomacnoctu OOH. Ero
pelleHuaAM, B T. 4. II0 BBEJICHNI0 S3KOHOMIYECKUX U
BOEHHDIX CAHKIINIA, HOUMHAIOTCA BCe TOCYAPCTBa,
HE3aBUCUMO OT HaJM4MsA CTaTyca OCTOSHHO Heli-
TPaJIbHOTO.

B MeXmyHapogHO-IIPaBOBOM [JOKTPUHE VMeENIN
MECTO JVICKYCCUM O COBMECTMMOCTU CTaTyca IIO-
CTOSHHO HENTPa/JbHOTO TOCY/lapCTBA C 4I€HCTBOM
B MEX/IYHapOJHbIX opranusauusx. [lonroe Bpems B
IIBEIIIAPCKOIL JOKTPUHE IIPeobaziaio OTpyULiaTeNb-
HOe MHeHMe Ha 3TOT c4eT. OHO M3MEHM/IOCH TOIbKO
IOC/Ie OKOHYAHMS XOJIOAHOM BOWMHBI, YTO MOXXHO
paccMarpuBarh Kak MposiBleHne Iiobamsanyn (B
T. 4. I7I00a/IbHOI GOPBOBI C TEPPOPU3MOM IIOCTIE
co6srTuit 2001 r. B CIIIA). ABcTpuiicKue IOPUCTBI C
MOMEHTa BO30OHOBJIEHUS CyBepeHMUTeTa ABCTpUM
npugepxuBanuch fpyroro mHenua. OOH, npunu-

Mas ABCTPUIO B CBOMU pAJbI B 1955 I, Takoke He OTMe-
TI/IA TIPAaBOBOJI KO3 B JaHHOI 06macti. Mox-
HO CKa3aTb, YTO IIPOM3OII/A He afjAllTallsA CaMoii
CYT! TIOCTOSHHOTO HefiTpannuTeTa KaK MHCTUTYTA
MEKIYHapOJHOTO MPaBa, a TObKO JOKTPMHATbHAA
MHTEPIIpeTalyia BO3MOKHOCTY €r0 COXPaHEeHN: B
HAapPTUKY/ISIPHBIX (KOHKPETHBIX) O0OCTOSTENbCTBAX
[Zemanek 1961:409].

Cobmogenne 0053aTeNbCTB IIOCTOSHHO HEN-
TPa/bHOTO TOCYAAPCTBA B YC/IOBMAX 4Y/TI€HCTBA B
OOH un EC B03MOXHO /MIIb NpPU YCIOBUM, UTO
VHTETPAIMIOHHbIe CTPYKTYpPbI, IPOBOMS MOMUTUKY
CaHKIMIL, He OyAyT 00s3bIBaTh CBOMX IOCTOSHHO
HEJTPabHbIX YWIEHOB K JIeJICTBUAM, IPOTUBOpEYa-
IVIM JaHHOMY cTrarycy (K mpumepy, Cosbes OOH k
Y4acTMIO B BOGHHBIX CAaHKLUAX He IPUBJIEKaeT BO-
opy>xeHnble cubl LIBeitnapun).

HekoTopple 10pMCTbI-MeX/[YHAPOIHUKN YKa3bl-
BalOT Ha HECOBMECTUMOCTb MHCTUTYTA IOCTOSH-
HOTO HeifTpanuTeTa C COBPEMEHHBIM IPaBOM, T. K.
COXpaHeHMe HeJTpanuTeTa CTAaHOBUTCA HEBO3-
MOXXHBIM, KOIZIa «MMPOBOE€ COOOIeCTBO 00benu-
HseTcss mpotus arpeccopa» [Schindler 1998:162].
Heo60cHOBaHHOCTDb TAKOTO POfja MHEHUA 06 «ycTa-
peBaHMN» TIOHATUA U (PEHOMEHa IIOCTOAHHOTO
HeliTpamuTeTa nopreeppmna Kommccua OOH mo
MEeXIYHapOJHOMY IIpaBy, KOTOpas BbICKa3anaach B
[O/Ib3y NPUHLUIIA HelTpannuTeTa. bbto oTMedeHo,
4TO LIe/IM TIOCTOSHHOTO HelfTpaMuTeTa BIMChIBAOT-
ca B nem Ycrapa OOH. Taxke MexyHapopHbIit
CYZ B KOHCY/IbTaTMBHOM 3aK/TIOUEHNM O 3aKOHHOCTH
YTPO3BI A7IEPHBIM OPY)KMEM WM €T0 HMpYMEeHEeHM:
OIpefIeNI, 4YTO IIPUHIINII HeITpanuTeTa MMeeT Kap-
[IMHA/IbHOE 3HAYeHIe, aHAJIOTMYHOe TOMY, KOTOpoe
HPVHAJIEKUT MHBIM TYMaHUTAPHBIM IPUHIUIIAM 1
HopMaM'. TakuM 06pa3oM, yBaskeHMe IIOCTOAHHOTO
HelTpanuTeTa roCylapcTBa JPYTMMIU CTPAHAMM SIB-
JIAeTCA BBIIIOJTHEHVIEM 003aTe/IbCTB, HAaK/Ia blBae-
MmbIx Ycrapom OOH. Ha Tekymem arane pasButus
MEXIYHapOJHOTO IIpaBa CKOpee MOXKHO TOBOPUTD
06 3BOMIIOLNY COflePYKAHNUA MHCTUTYTA IOCTOSHHO-
IO HeJfTpa/lUTeTa, YeM O €ro MCUe3HOBEHNN.

4. COI{CP)KaHI/le MHCTUTYTA NOCTOAHHOTI'O
Hei[TpaIII/ITCTa rocymapcrsa

V3 MeXyHapOJZHO-IIPABOBOI IIPAKTUKY CIIENY-
€T, YTO /1A IpMOOpeTeHNA CTaTyca MOCTOSHHO Heil-
TPaJIbHOTO TOCYHApCTBa HEOOXOAMMO IpM3HAHME

1 Nykawyk .. MexdyHapooHoe npaso. OcobeHHas yacme: yuebHuK. 3-e n3a. M.: Bontepc Knysep. 2005. C.358.

24

MocKoBcKuin ypHan mexayHapogHoro npasa « 3 « 2021



Rafal Czachor

INTERNATIONAL SECURITY LAW

3TOTO CTaTyca APyruMu cTpaHamu. Takum obpasom,
KaK MHCTUTYT IpaBa IIOCTOsIHHAsA HEMTPaTbHOCTD
rocyfapcTBa ob/ajjaeT KOHCTUTYTVBHBIM XapaKTe-
pom. [lo cux mop HeT JOKasaTenbCTB Hpuobpere-
HJA TaKOTO CTaTyca BCIIEACTBUE OJHOCTOPOHHErO
akTa rocyzapcrsa. K nmpumepy, B 1984 . Kocra-Puka
BHYTPUTOCY/IAPCTBEHHBIM aKTOM 00BABI/IA MTOCTO-
SIHHDIJI HEMTPAINTET, HO OQUIMANBHO OH He ObLI
NIpM3HAaH HY OfIHOJ cTpaHON. IIpMHIuUIBI IpU3Ha-
HJIA IOCTOSIHHOTO HeJTpauTeTa CXOKMU C IPUHINU-
IaMy IPU3HAHNA MEXYHapOJHO-IIPaBOBON CyODb-
eKTHOCTY. B faHHOI cepe He CyIeCTBYIOT HOPM,
00643BIBAIOIINX CTPAHbI K ONPEe/ICHHBIM JIefICTBIU-
AM. IIpusHaHMe NOCTOAHHOrO HENTpalNUTETa CO
CTOPOHBI JAPYTUX TOCYAAPCTB ABIACTCA UX HKOOPO-
BOJIbHBIM peleHyeM. [lo cux mop craryc IocTosiH-
HO HeJTPa/IbHBIX OTAE/IbHbIE CTPAHBI IPHOOpeTa
BCJIEfICTBHE:

- MHOTOCTOPOHHMX aKTOB IIpM3HaHMA, T. €.
JIOTOBOPOB CTPaH, 3a/HTEPECOBAHHBIX B CYILIECTBO-
BaHMY CTPaHBbI, 06/1ajatoliell TaK1M CTaTycoM (cmy-
vanu [lIBerijapyn u Kambomxn);

- B XOJle OFHOCTOPOHHMX AaKTOB IIPU3HAHNA,
KOTOpbIe CTIeflyI0T 32 BHYTPEHHMM aKTOM TOCyJap-
CTBa, 3a/{HTEPECOBAHHOIO B IIOYYEHUM J[JaHHOTO
craryca (cmy4dait ABCTpun).

Takum 06pa3oM, Ha OCHOBaHUM MEXJYHApOJ-
HBIX JIOTOBOPOB IIPM3HAHHBIMM IIOCTOSIHHO Heli-
TPa/JIbHBIMM TOCY[APCTBAMIU CETOfHA SABIIAITCA
lIserapus, Asctpus, Kambomka. K umcny mo-
CTOSHHO HEJTPaJIbHBIX HE OTHOCATCS CTPaHBbI, IIPO-
BOJAILIME IONMUTUKY Helrpamurera (Punnaxzns,
IBeryist, Vipnauaysi) v CTpaHBl, TOMBKO JeKIApUpPY-
foiye crpemienue K Heii (bermapycs). lannas nonu-
TMKQ He B/ledeT HUKAKMX II0C/IeICTBUIL C TOUKM 3pe-
HYA MEXIYHApOJHOTO IpaBa. MOXKHO COINTaCUThCA
C MHEHMEM, YTO B HEKOTOPBIX CTPAaHAX HeiTpanu-
TeT JCIO/Ib30BA/ICA B KadecTBe MJeu, OIpefienio-
1iell XapakTep MX BHEILIHel MOMUTHKM [YIaxoBud
2008:186].

B cnyyae IBeiiapun n Kam6omxu npusHanue
IOCTOSHHOTO HeNTpaluTeTa COCTOSANOCh B XOfie
MeX/JYHAPOJHBIX KOH(MEpEeHLMiI M MHOTOCTOPOH-
HJX JIOTOBOPOB. B ciy4ae ABCTpuu npusHaHue co-
CTOSZIOCh B peXXuMe OOMeHa AMIUIOMATIYeCKUMM
HOTaMI C IIOYTY BCEMM CyLeCTBYOIIMMHU B 1955 1.
cTpaHamy Mupa. JlaHHbIe JOKYMEHTBI COfepKaT 00-
1Iye 3/IEMEHTDI, KOTOPbIE, YIUTbIBAs MX OIIPEJieNI0-
Ijee 3Ha4YeHMe, MOKHO B3ATb 32 OCHOBY MHCTUTYTa
IOCTOAHHOTO HeWMTpamureTa, M (aKyIbTaTUBHbIE
HOPMBI, iononHsAIMe ee. HopMbl forosopos mnop-
KPeIUIAITCA ellle ¥ MEXJYHApOLHBIM OOBIYHBIM
IpaBoOM, pabOTaIOIMM, B YaCTHOCTH, B chepe co-
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BPEMEHHBIX BbI30BOB 11 YTPO3 MEXXIYHAPOIHOI 6e3-
OIIACHOCTM: «IIPUBATMU3ALNA» BOOPYKEHHBIX KOH-
¢GnuKTOB, KubepOe30macHoCTb, MeX/YHApPOLHbII
TeppOpuU3M, T. €. BOIIPOCHI, HE YperylnpOBaHHbIE
JIOTOBOPAaMM, YCTAaHABIMBAIOIVIMYI IIOCTOSHHBII
HEJTpannTeT.

AHa/m3 HOpM, COCTaB/IAIIINX OCHOBHOII IIepe-
4eHb 0053aTe/IbCTB MOCTOSHHO HEJMTPaIbHOIO TO-
CyZlapCTBa, MO3BOMMI YCTAHOBUTD, YTO K HUM OT-
HOCATCHA:

- 3aIpeT Ha y4yacTye B MEeXIYHAapOLHbIX BO-
OpPY’KeHHBIX KOHQ/IMKTAX, B T.4. 3aIIpeT Ha OKa3aHue
BOEHHOI, 9KOHOMMYECKOI, Q)MHaHCOBoﬁI HOAJepX-
KV BOIOIOLIVIM;

- 3alpeT Ha yyacTie B BOEHHBIX COM03aX U
aJIbsAHCAX;

- 3amper Ha pasMelleHNe Ha CBOeNl TeppUTO-
pUM BOEHHBIX 6a3 ¥ TeXHMYECKVNX YCTAaHOBOK Tpe-
TBUX CTPaH;

- addexTuBHAA 3a1IMTA CyBEPEHUTETA 1 CTa-
Tyca IOCTOSTHHOTO HeJTPaIbHOTO TOCY/iapPCTBa;

- BefleHNe IOIUTUKU JOOPOCOCEACTBA, T. €.
He IPOBOLMPOBAHVE MEeXIYHAPOTHON HAIpsKEeH-
HOCTIL.

B oTgmenbHBIX Cy4yasx K 3TMM 00sA3aTe/IbCTBAM
[00aB/IANNCD JOMOTHUTENbHbIE HOPMBI: HaIIpUMep,
3alpeT Ha CTPOUTENbCTBO Kpemocteinr (J/Irokcem-
Oypr), 06513aHHOCTD JJOK/IA/IBIBATh O COCTOSTHUY TO-
cymapcrBenHoit mommtuky (Kam6omxa).

Hu opyiH 13 aKTOB, yCTaHAB/IVBAIOLIMX ITOCTOSH-
HbBIJl HENTPANIUTET, HE CONEPXKUT IepevyHs IPUYINH
npekpanleHns ero peitctsuA. OFHAKO MOXKHO TIpH-
HATD, YTO, B 3aBUCUMOCTH OT CIIOCOOA yCTaHOBJIE-
HMA JAHHOTO CTaTyca, ero MoTeps MOXET ObIThb pe-
3y/IbTAaTOM:

- BBIXOfja U3 JIOTOBOPA, YCTaHAB/IMBAIOLIETO
760 TOATBEPXK/AIOIIEr0 IOCTOSHHBIN HeNTpanu-
TeT, 0COOEHHO B C/Ty4ae BOJHBI /1160 HEBBINIO/MHE-
HIs 00513aTeIbCTB CTOPOHAMI;

- desuetudo - peKpaleHys CyIeCTBOBAHS
HOPMBI OOBIYHOTO IIpaBa OTHOCUTEIBHO IOCTOSH-
HOTO HENTpPaNNTETa;

- IpeKpaljeHNMsA MeXIyHapORHO-IIPaBOBOI
CyO'beKTHOCTH IIOCTOAHHO HEMTPA/IbHOTO TOCYAap-
CTBa.

Heob6xopuMo OTMeTHTh BHEZOTOBOPHBI CIIO-
€00 moTepy MOCTOSHHOTO HEMTpannuTeTa — per facta
concludienta, T. e. pery/sipHOe HeBBIIIOMTHEHME CTpPa-
HOI1, oOnajjaoleil JaHHbIM CTaTyCOM, BO3JIOXKEH-
HBIX Ha Hee o6s3aTennbcTs [Czachor 2021:214-221].

K unciy 06:3aTenpcTB cTpaH, IPU3HAOINX CTa-
TYC HOCTOSAHHO HeJTPaIbHOIO TOCYAapCTBa, OTHO-
CATCA:
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- yBa)KeHMe ero CyBepeHUTeTa U TeppUTOPU-
aJIbHOM 11e7TOCTHOCTY;

-  HeBOBJIEYEHME €r0 B MEeXJ/IyHapOJIHble BO-
OpY>KeHHbIe KOH(IUKTBI;

- HeBMeNIaTeJIbCTBO BO BHYTPEHHME [ea
JIAHHOTO TOCY/lapCTBa.

HyXHO mNOgYepKHYTb, YTO IOCTOSAHHO HeN-
Tpa/ibHOe TOCYHAPCTBO COXpaHAeT BCe IIpaBa,
CBA3aHHbBIE C MEX/YHapPOJZHO-NIPAaBOBOM CyObeK-
THOCTbIO, COITIAcHO CT. 2 YcraBa OOH, ycTanasnu-
BaOILEll CYBEPEHHOE PABEHCTBO BCEX CTpaH, u Jle-
K/lapanyuy O HPUMHIMIAX MEXIYHapOJHOIO IpaBa
1970 r. CyImHOCTD IIpaB MOCTOAHHO HENTpPanbHOIO
TOCYIapCTBa COCTOUT B 3TOM CIeL(UIecKOM CTa-
Tyce: paBEHCTBE 10 OTHOLIEHMIO K IPYTUM CTpaHaM
Y OfHOBPEMEHHO B (pOPMa/IbHOM OIPAHMYEHVN B
0671acTy BHEIIHEl! MOIUTHKY, LIe/Ibl0 KOTOPOTO AB-
nsAeTcs obecriedeHye COOCTBEHHOI 6e30IacCHOCTI 1
MEXIYHapPOJHOI CTaOVIBHOCTIL.

OueBMAHO, YTO OOA3aTENbCTBA, CBA3AHHDBIE C
IIOCTOSIHHBIM HEHMTPAIMTETOM, He OTIMYAITCA OT
06s13atenbCTB, comepxammxcst B Ycrae OOH n
MMeIOLINX XapaKTep iuris cogentis. Takum obpasom,
npunATre YcraBa OOH nano aprymeHT s Tex, KTo
TOBOPIII 00 «yCTapeBaHUM» U «M30BITOYHOCTI» MH-
CTUTYTa MOCTOSHHOTO HETpaauTeTa B COBPEMEH-
HOM MeXZAyHaponHoM mpase. Crefiysa 9ToJl JIOTHKE,
MOXKHO IIPM3HATh, YTO BCE CTPAaHbl MMpa ABJAIOT-
cs HeNTpalbHbIMY, IIOKA OHY BBIIOTHAIOT HOPMBI
Ycraa OOH u He BXxofsaT B BoeHHbIe 010K, Takoe
MHEHME OCHOBAHO Ha TOM, YTO COITIACHO YCTaBy
OOH Bce cTpanbl 00513aHBL:

- COOMOAaTh CyBepEeHNUTET ¥ TePPUTOPHATIb-
HYIO LIe/IOCTHOCTD JPYTUX CTPaH;

- He NpeAIpUHUMATb BOEHHBIX AEVCTBUIL U
He YTpOyKaTb IPMMeHEHMEeM CUJIbI 10 OTHOILEHNIO K
IPYTUM CTpaHaM;

- He BOBJIEKATb JPyT¥e CTPAaHbl B BOOPY>KeH-
Hble KOH(/IMKTBL.

HecMoTps Ha 3TO, MHCTUTYT IOCTOAHHOTO HEl-
TpajuTeTa He MCYe3 M3 MEX/YHApOLHON IIpak-
tku. Haoboport, 3a mocnenume 30 neT MHTEpeC K

HEeMY HIpOSAB/SA/IN BIACTM TaKMX TOCYHAAPCTB, KaK
MonpoBa, Pyanpma, Monronus, Cep61/m. bornee
TOrO, HET J[JOKa3aTe/lbCTB, 4TO KakKoe-mbO Trocy-
JlapCTBO OTPUIIAET CYLIECTBOBAHUE [JAHHOTO IH-
cturyTa. Takke OOH HuKOrza He IpeAIpUHMMAaa
JEVICTBUIL, IPOTUBOPEYAIIUX IOCTOSHHOMY Hell-
TpaluTeTy ero wieHos. Eme B koHue 40- Hayase
50-X IT. B ZOKTPMHE He ObIIO OJHO3HAYHOI'O MHe-
HYA 10 I0BOZly BO3MOXXHOTO BK/IIOYEHUA IOCTO-
SHHO HeWTpanbHOro rocygapcrsa B cocta OOH
[Koeck 1973:137]. Ilpepnonaranoch, 4T0 MHCTUTYT
HeJTpaluTeTa He COBMECTUM C AKCUONOIMYECKUMMU
ycranoBkamMy OOH Tak ke, Kak 11 c 00513aTeIbCTBAMU
cTpaH — wieHoB CoseTa besomacnoct OOH. Of-
Hako B 1955 r. pagpl OOH nononHmuaa MOCTOSHHO
HeliTpanbHad ABcTpud, B 2002 r. — IIBesinapus.
B pesomounu Tenepanbhoit Accambrnen OOH
50/80 ot 12 pmexabps 1995 r.%, kacaromeiicsa Typkme-
HJICTaHa, BBICKA3bIBACTCA YOOXK/EHNUE, YTO HA/II4Me
CTaTyca IIOCTOSHHO HENTPa/bHOTO FOCYHapCTBa He
HPOTUBOPEYNUT BBIIIONHEHNIO OOA3aTeNbCTB YIeHa
OOH u caM MHCTUTYT HOCTOSHHOTO HelTpanuTeTa
cooTBeTCTBYeT 001MM Hensim YcraBa OOH.

5. Cny4aii TypkMeHUCTaHa — K HOBOMY
IOPUAMYECKOMY XapaKTepy MHCTUTYTa
MOCTOAHHOTO HeliTpanuTeTa rocygapcraa?

OtzenbHOrO BHMMAHMA 3ac/IyXKMBaeT Crydail
TypkmeHucrana, KOTOpbIi OOBABUI MOCTOSHHBIN
HeJITpa/MTeT aKTaMy BHYTPEHHEro IpaBa U Obll
npusHaH ByMmA pesomonysamu A OOH. Ero craryc
HOCTOSHHO HENTPa/IbHOTO FOCY/lapCTBa YCTAaHOBJIEH
Koncrurynueit TypkMeHucTaHa’, KOHCTUTYLMOH-
HBIM 3aKOHOM N99-1* 1 IO TBeP>KIeH pe3ooLet
Tenepanpnoit accambien OOH 50/80 ot 12 fexabps
1995 r., mpu3biBatoneit wienos OpraHn3alnun K yBa-
KEHMIO U IOfiflep>KKe HeifTpanuTera TypKMeHucra-
Ha’. [loBropHas pesomouysa 'A OOH, noppep>xnBa-
I0lllasl TOCTOAHHBIN HeilTpanuTeT TypKMeHUCTaHa,
6pi1a mpyHsATa B 2015 r.°. OnHAKO HEOOXOVIMO TIOf-
4epKHYTb, 4TO cormacHo Ycrasy OOH pesontonun

2 OOH: Pe3ontoyueir lfeHepanbHol accambner OOH 50/80 ot 12 aekabps 1995 r. «[oCTOAHHbIN HelTpanuTeT TypKMeHUCTa-
Ha». Jloctyn: https://undocs.org/ru/A/RES/50/80 (nata obpalieHus: 15.02.2021).
3 KoHctutyuma TypkmeHwncTaHa ot 18 Maa 1992 1. loctyn: https://www.customs.gov.tm/ru/laws/konstitutsiya-turkmenistana

(nata obpalleHms: 15.02.2021).

4 KOHCTUTYLIMOHHBIN 3aKoH TypKMeHMcTaHa oT 27 pekabpa 1995 r. Ne 99-1. loctyn: http://base.spinform.ru/show_doc.

fwx?rgn=2375 (nata obpaLyeHua: 15.02.2021).

> OOH: Pe3zontoyueir feHepanbHol accambnert OOH 50/80 ot 12 gekabps 1995 r. «[oCTOAHHbIN HelTpanuTeT TypKMeHUCTa-
Ha». Joctyn: https://undocs.org/ru/A/RES/50/80 (nata obpalieHus: 15.02.2021).

¢ OOH: Pe3onioumeri lfeHepanbHoli accambner OOH 69/285 ot 25 nioHa 2015 1. «[oCTOAHHBIN HEATPanUTET TypKMEHKCTaHa».
Joctyn: https://undocs.org/ru/A/RES/69/285(nata obpalyeHus: 15.02.2021).
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Tenepanpnoit accambnen OOH He ABIA0OTCA UCTOY-
HMKOM ITpaBa. Takum 06pas3oM, ou604HO MHEHe,
4TO «PE3O0IIOLNA CTasIa IPUAIIECKIM 0)OpMIeHN-
€M BHEILIHeNOMNTNYeCKOro Kypca TypkmeHMcTaHa»
[Mupsexanos, Tionbrakos 2018:20].

JlaHHBIe Pe30IIoLNM IIPYU3bIBAIOT, HO He 00A3bI-
BatoT wieHoB OOH k yBakeHMIO 1 IOZJEp>KaHMIO
MIOCTOSAHHOTO HelTpanuTera TypkmeHucraHa. He-
HOCPEJICTBEHHO HJM OJHO TOCYAAPCTBO He IIPU3HAIO0
B OJIHOCTOPOHHEM IOPs/IKe JAHHBIN CTATyC, He ra-
paHTMpOBaO ero cobmoznenne. KoHcTUTynMoHHasA
HopMa TypKMeHNCTaHa, coryacHo koTopoii Ilpesu-
fieHT PecriyOnmuKy ABIAETCA TaPAaHTOM NOCTOSHHO-
ro Heirpanurera (cT. 50), He UMeeT MEXIYHAPOJ-
HO-IIpaBoBOIl cunbl. He opran rocymapcTBeHHOI
B/IACTH, A TONIBKO JpyTas CTPaHa MOXKET BBICTYIATb
rapaHTOM 9TOTO CTaTyca.

B TypkMeHCKoOI IpaBOBOJ HayKe IPUHATO MHe-
HIe 00 0COOEHHOM XapakTepe Hejrpamurera Typ-
KMEHJCTaHa. YTBEPXKIAeTCsA, YTO caM (aKT IpUHA-
TUA IeVICTBIIL, HAITPABJICHHBIX HA IIO/Ty4YeHNE CTaTyca
TIOCTOSHHO HENTPa/lbHOTO TOCY[APCTBA, AB/AETCA
VICKJTIOUMTE/IBHO 3HAYMMBIM COOBITHEM IS 0beciie-
4eHMA HAIMOHATIbHON 0e30IIaCHOCTY M LieHHOCTBIO,
Ha KOTOPOJI CTPONUTCS UJIEHTUYHOCTh COBPEMEHHOTO
Typxmenncrana [Ken6anos 1998:35]. Iloguepkusa-
I0TCSl YHMKA/IbHBIE OOCTOSTENbCTBA MPUOOpPEeTeHNs
IAHHOTO CTaTyCa M BaKHOCTD €ro IPU3HAHUA MeX-
pyHapopupiMy opranmsanusamu (OOH, JIBikenne
HenpucoenuHenys, OpraHusanusa 9KOHOMIUYECKOTO
COTPYIHMYECTBA); «TIO3UTMBHBIN» XapaKTep IIOCTO-
AHHO HENTPANbHOTO TOCYAApCTBa, T. €. «aKTMBHaf,
KOHCTPYKTVBHAs IO3UIINA B MEXITYHAPOIHbIX fle/lax,
VICTIONb30BaHMe TIOUTIYECKIX BO3MOXKHOCTEN B Iie-
NAX HEHACUIbCTBEHHOTO paspelleHNsa IPOTMBOpe-
4it ¥ KOHQIMKTOB MEXXIy TOCYAapCTBAMM, YCTaHOB-
ieHns 6ojiee T[yMaHHOTO U CO3MIATeIbHOTO MOPSKa
B ME@XKIYHApOJHBIX OTHOLIEHNAX» [AramMamenoBa
2003:47]. YkasbIBaeTCs Ha CyIeCTBOBaHNe TapPaHTII
HeJITPa/IbHOTO CTAaTyCa, KOTOPbIE COCTOAT «B COOIO-
menuu Bcemu wieHamu OOH cBoux 0653aTeIbCcTB 110
OTHOIIEHMIO K TypKMeHNCTaHy, B eMHCTBE VX JIeii-
CTBMIL ITO COXPAHEHMIO Y YIIPOYEHUIO €10 HETPaslb-
HOTO cTaTyca» [Aramamenosa 2003:47].

C TakuM MHeHMeM HeTlb3f COITIACUTBCS, TOTOMY
YTO HEeT MeXIYHAapOIHO-IPaBOBOTO aKTa, KOTOPbIi
OBl OTIpepessiL, Kakue 00513aTe/IbCTBa 110 OTHOLICHNIO
K TIOCTOSHHO HENTpalbHOMY TypKMeHMCTaHy MMe-

I0T Jipyrue cTpaHbl. B ropupmdeckom nnane Typkme-
HICTAH He OT/IMYAETCA OT [PYIUX CTPaH, IOCKOJb-
Ky ykaszaHHble Bbiile pesomonyu ['A OOH 1995 u
2005 rT. He onpeenVIY HUKAKKX JIe/iCTBUIL, KOTOpbIE
JIO/DKHBI ObUIN OBITH IPEATIPUHATHI /1A O PIKKI
IIOCTOSIHHOTO HENTpalnTeTa CpeJHeasnarcKoll pe-
ciy6ormku. Kak BepHo ormevan A.B. Konpakos, Her
HMKAKVMX B3aVIMHBIX OOs3aHHOCTell TypkMeHmcra-
Ha 1 OOH. Ynenst OOH caMoCTOATeNbHO pelnlaoT,
YBa>KaTh /I CTATyC IIOCTOSHHOTO HeliTpanuTera Typ-
KMEHJCTaHa, MOAlep)KMBaTh ero wim Het [KoHgakos
2001:65]. TypkMeHuCTaH BIIpaBe OTMEHUTb YCTAaHOB-
JIEHHBIII MM CTaTyc B moboe BpeMs 6e3 mpenBapu-
Te/IbHOrO cornacus 4ieHos OOH.

HesaBucumo ot mepeync/ieHHbIX Bblle 3aMeda-
HUIL, IPU3HaHMe IIOCTOSHHOTO HeliTpanuteTa Typ-
KMeHMcTaHa pesonmonuaMu ['A OOH umeet BaxkHOe
3Ha4YeHMe /I PasBUTUA 3TOTO MHCTUTYTA MEXJY-
HApOJIHOTO IpaBa. YTBePXJeHNe O KayeCTBEHHO
HOBOI1 opMyse HeifTpanurTeTa, KOTOpas TapaH-
TUPYeTCS BCeM MEX[YHapOAHBIM COOOIIECTBOM,
He AB/IAeTCA 6ECIOYBEHHBIM, eC/IU OCMOTpPETDb Ha
JlAaHHYI0 CUTYalMI0 B IIEPCIEKTVMBE Ilepexofia OT
«MATKOTO» K «TBEPEOMY» MEX/[YHApOLHOMY IIpaBy
(from soft to hard law). He uckmroueHo, uyto Typkme-
HJICTaH YKPEIIUT CBOJI CTAaTyC B XOfie «y)KeCTOYEHMs
npasar. [Ioff TepMUHOM «y>KecTO4eHMe IIpaBa» Haflo
HOHVMATb TPAaHCHOPMALNIO HOPM «MATKOTO» TIpa-
Ba, K KOTOPBIM IpyHagiexar pesomonyy I'A OOH,
B [MCIIO3UTHBHbIE HOPMBI KaK JOTOBOPHOIO, TaK
¥ OOBIYHOTO MEXJYHapOJHOTO IIpaBa. «Y>KecTo-
YyeHMe IIpaBa» MOXKET IPOU3ONTY ABYMS IIyTAMM:
BO-TIEPBBIX, 32 CYET TPaHCHOPMALVM Le/IBIX aKTOB
«MSATKOTO» IIpaBa B aKTbl, 06/maalue 06s3aTeb-
HOVI IOPUJMYECKON CUJION; BO-BTOPBIX, OHO MOXET
KOCHYTbCS OT/IeNIbHBIX HOPM, KOTOPbI€ BK/II0YAI0TCS
B CYILIECTBYIOIIIe HOPMATHBHBIE aKTbl, MO0 TIpuU-
06peTaT XapakTep HOPM 0OBIYHOTO IIpaBa.

Cront OTMETUTb OOCTOATENbCTBA IPUHATUA
pesomonnit A OOH 50/80 n 69/285, xacaromuxcs
MOCTOSAAHHOTO HelTpanutera TypkMmeHnmcTana. Vx
VHMLMMPOBAJI IIMPOKUIL KPYT CTPaH, B T. 4. IOCTO-
sHHble 4eHbl CoBeTa besonmacnoctu OOH - @pan-
uua u Kuraii. [lpunarne stux pesomonuit A OOH
npousouIo 6e3 rojocoBaHNsA, B pe3y/IbTaTe KOH-
cencyca. Takoit Clloco6 IPMHATHSA PeLIeHNII He NMe-
eT TOYHOII NeMHULNM, HO ero C/efyeT HOHVMATb
KaK «OTCYTCTBME COIPOTUBIIEHN» . ITO O3HAUAET,

7 UN: Note to the President of the General Assembly regarding voting procedures on a resolution related to the equitable
representation on and increase in the membership of the Security Council, URL: https://legal.un.org/unjuridicalyearbook/
pdfs/english/by_chapter/chpVI/2005/chpVI.pdf (accessed: 15.02.2021)
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y10 HM oguH u3 wieHoB OOH He 06baBUI cebs B
KavyecTBe «HACTOIYMBO BO3paxkarolero» (persistent
objector), KOTOPBIII TPENATCTBOBAN ObI BO3HUKHO-
BEHMI0O HOPMBI OOBIYHOTO IIpaBa, Kacaroleiics mo-
CTOSHHOTrO HeliTpanureTa TypKMeHuCTaHa.

IIpomomxuTenbHas U NocefoBaTeNbHasA IpaK-
TMKa ByacTeil TypKMeHUCTaHa B 0OTacTV MEXIy-
HApOJIHBIX OTHOLIEHNII M OTHOLIEHNE K HEN [py-
TUX TOCYJApCTB MOTYT IOCTY>KUTb apryMEHTOM B
TO/Ib3Y Te31Ca O BO3HVKHOBEHNI HOPMbI OOBIYHOTO
IIpaBa O IIOCTOAHHBIM HEWTpaJNTETe ITOV CTPAHbIL.
9T10 OBLI OBI TIEPBbIIT C/TyYail IPUOOPETEHNsI TAKOTO
cTaTyca BHeJJOroBOpHbIM IyTeM. OIHAKO JI0Ka3aTb,
YTO TaKasg HOPMa COCTOSIACh, MOXKET OBITb 3aTPYJ-
HUTeNbHO. IIpMYMHON STOr0 ABIAETCA CXOXKECTh
06s3aTenbCTB, MpepycMoTpeHHbIXx YcraBom OOH
II0 OTHOIIEHNIO KO BCEM JIPYTMM CTpaHaM, 1 00s-
3aTeNIbCTB 110 OTHOIIEHMIO K HEWTpa/JbHON CTpaHe
CO CTOPOHBI CYOBEKTOB, HEITPa/IbHOCTD TIPU3HAI0-
VX, YBa)KeHMe CyBePEHNTETa M TEPPUTOPUATBHON
1e7I0CTHOCTH TypKMeHMCTaHa MOXKET BBITEKAaTh JIC-
K/IIOYUTEIbHO U3 HOPM iuris cogentis, IIpy 3TOM He
OTHOCUTCH K IPU3HAHUIO M COOTIOEHNIO HelTPalb-
HOTO CTaTyca.

6. HCPCHCKTI/IBI)I MHCTUTYTA NOCTOAHHOI'O
HeﬁTpaHI/lTeTa rocymapcraa

B cBAsu ¢ TeM, 4TO Ha JAaHHOM 3Tale Pa3BUTHA
MeX/JYHapOJHOTO IIpaBa COOI0eHIe IIOCTOAHHOTO
HeliTpalnTeTa CTpaH, 00/1alal0lMMy TaKUM CTaTy-
COM, TIO CYTH SIB/IACTCA BBIIIONTHEHNEM 0053aTe/IbCTB
Ycrapa OOH, mepej MHCTUTYTOM IOCTOSHHOTO
HeJTpajuTeTa OTKPbIBAIOTCA HOBbIe BOSMOXKHOCTIH,
¥l OH MOXKET IPMOOPeCTV HOBBIE YePTHI.

B coBpeMeHHOM MUpe IIOCTOAHHO HENTPa/IbHbIE
rOCyflapCTBa MOTYT UI'PaTh BaKHYIO PO/Ib B MUPHOM
perymmpoBaH1y KOHQIMKTOB U B CO3[aHNI aTMOC-
dbepbl MeXyHapopHOTO foBepusA. HameuaeTcs Ten-
JIEHIIMA K Y9aCTUIO CTPaH, 00/1aJAlOIIMX TAKUM CTa-
TYCOM, B MEXJIYHAapOJIHOIl JIeATEIbHOCTY B cepe
TYMAaHUTAPHOI IOMOIIM U 3AILUThI IIPAB Ye/l0oBeKa.
ITpakTHKOI CTa/0 pasMelleHne Ha TeEpPUTOPUI TIO-
CTOSIHHO HETPa/IbHBIX OCYAAPCTB IITA0-KBAPTUP
MeXIyHapojHbIX oprannsanuii. Hanpumep, B Bene
HaxopsaTcst oducel IAEA, UNIDO, cekperapuar
OBCE, B JKeneBe - eBporerickas mrab-KBapTypa
OOH. BoopyxeHHble cunbl ABCTpUM Y4acTBO-
Baym B onepauusax OOH, B wactHOCTH, B JIuBaHe
(UNFIL), na Knunpe (UNFICYP), B 3anaguoit Ca-
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xape (NINURSO), B onepanusx Espomneiickoro Co-
103a B Konro (EUSEC) u HATO B Kocoso (KFOR).
[Iseitnapua po 2015 r. mpepcraBiAla MHTEPECH
CIIIA Ha Ky6e u Ky6s1 B CIIIA, nnrepecs Vpana B
Erunte n B CaynoBckoit ApaBun, MHTepechl Vpana
B [ane. OTo MO3BO/IAET HAJlEATHCSA, YTO ITOCTOSTHHO
HeJITpajibHble CTPaHbl OYAYT CIOCOOCTBOBATH Ha-
NAKMBAHMIO MMPA, BBICTYTIATh B Ka4eCTBE MeMATO-
pa, OKasbIBaTh 'yMaHUTAPHYIO IoMoulb. Passurie
TaKOTO POJja HeATENbHOCTH IIOCTOAHHO HelTpasb-
HBIX CTPaH IpeBpaTwIo Obl MCTOPUYECKN YKOpe-
HUBLINIICA IIACCUBHbBINA HENTPANUTET, CTABAIUI B
IleHTpe BHMUMaHUA M30eXaHMe y4acTUs B BOOPY-
>KeHHBIX KOH(b}II/IKTaX, B HEMTPAJIUTET AKTUBHBIIA, T.
€. CBAA3AHHBII C NelICTBUAMU B 0OMacTy cTabuinsa-
MU MeXYHAPOIHOI 6€30IIaCHOCTI U PeryIpoBa-
HsI KOHQ/IVKTOB.

BbI30BOM /1711 IIOCTOSAHHOTO HEMTPaNNTETa, KaK
U /Il MEXXJTYHapOJIHOTO IIpaBa B LI€JIOM, ABJAETCA
rrobanusanusa, 0coOeHHO Takye ee IPOsIBIICHNS,
KaK OXBaTbIBAIOIIMII BeCb MMUP Hay4HO-Te€XHUYe-
CKMil Iporpecc - JHeTeppUTOpManu3anys U BO3-
HYKHOBEHJE HOBBIX YIPO3 JUIA MeX][yHapOJHOI
6esomacHOCTH. VIHTerpalOHHbIe IIPOLIECCH U YCHU-
JIeHVe POJIM HErOCYAapCTBEHHBIX CyObeKTOB (I7I0-
0a/IbHBIX KOPIOPAINII) Pa3MbIBAIOT HAIIMOHA/IbHBII
CYBEPEHUTET ¥ OTPAHNYNBAIOT BO3MOXXHOCTb CaMo-
CTOATENBbHOTrO (POPMMPOBAHNA BHEIIHEI IOMUTUKN
CTpaH, 00/MafalOIIMX CTaTycOM IIOCTOAHHO Heil-
Tpa/bHbIX. [[aHHBIE BOIIPOCHI PEryINpYyIOTCs 00bIY-
HbIM IIPaBOM, ITABHBIM 00pa3soM, Ha OCHOBaHUM
npaxtuky [IBeiinapuy, B yacTHOCTH, B chepe TOp-
TOBJIM OPY)KMEM U COBPEMEHHBIMYU BOEHHBIMU TeX-
Honorusamu [Spring 2014]. Ha coBpemeHHOM mepe-
JIOMHOM 3Talle Pa3BUTYA MHCTUTYTA HOCTOSHHOIO
HeJTpaUTeTa /A €r0 COXPAHeHN BaXKHO, YTOOBI
laHHaA MPAaKTMKA OCTaBa/lach OOLIETIPU3HAHHON 1
COIPOBOX/jalach opinio iuris. AKTyanbHOCTb CO-
xpanser chopmymposannsii IIutepom eCre-
¢dano B 1977 I. Te3UC, YTO MEXAYHAPOJHOE NIPABO
HaXoJMTCA B Ipouecce in transitu, T. e. B cocros-
HUM NIepexofia OT IPMMUTUBHOIO K IPOJABUHYTOMY
KaK B CTPYKTYPHOM, TaK ¥ B HPaBCTBEHHOM ILIaHe
[DeStefano 1977:17]. Takum 06pa3oM, IIOCTOSTHHBII
HETPaIUTET He YICYe3 13 MEX/YHAPOLHON IPAKTU-
KU, XOTs1 €TI0 COJlep>KaHNe U CYHIHOCTb IOCTEIIEHHO
HpUOOpPeTAIOT HOMUTUYECKNI, 2 He IOPUANIeCKUit
xapakrep. Ero ykperienue u o6HOB/IEHUE MOXeT
BHECTM IIOJIOKNUTE/NbHbIN BK/IaJ] B pasBUTIE MUPHbBIX
MeX/TYHaPOJHbIX OTHOLIEHMIA.
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NMPABA YEJIOBEKA:

EAUHCTBO POCCUNCKOIO U
MEXAOYHAPOOHOIO MPABA,
KOHKYPEHUMA PELWLEHNA CyA0B

BBEJTEHME. Bossederue 68 paspsao KOHCHUMYUUOH-
Hoti yeHHocmu m. H. npasa Poccutickoii Pedepavuu Ha
803pasicerue nymem 0mKa3a Om UCNONHEHUS PeuieHuil
MEMOYHAPOOHBIX CY008 npedonpedensem Ho6oe Npo-
umenue 4. 4 cm. 15 omeuecmeenHoi Koncmumyyuu.
Xoms codepimamenvHo KOHCUMYUUOHHAS HOBENIA
2020 2. 8 amoti wacmu NPUBHOCUM Mazo Ho6020, 0 NPu-
opumeme Korncmumyuyuu Poccuu Hao mexoyHapooHvi-
MU 0bs3amenvcmeamu 20cyoapcmea Koncmumyuyion-
Hoi Cyo0 Hed8yCMbICIEHHO BbICKA3ANICA euje 6 utore
2015.

MATEPUAIJIBI I METOIDBIL. B xauecmee unnto-
cmpavuu Hameperus cosoameneti OcHOBHO20 3aKOHA 6
cmambve NPUBOOUMCS KPAMKoe ONucanue HeKomopblx
penniux, 038y4eHHvIX 6 X00e Ouckyccuu 60 epems Kon-
cmumyyuoxHozo cosewsanus 1993 2. Paccmompenue
UCMOPUMECKUX OCHOBAHULL KOHCUMYUUOHHBIX HOPM
NOOKpensiaemcs. OUeHKOLl meKyueil npasonpumeHru-
MeHOL cUmyauuu Ha omoenbHoOM, KpaiiHe 8b160poH-
HOM, HO unmocmpamusrom npumepe. Kpome mozo, uc-
NOL3YIOMCA  (POPMATLHO-1OPUOUHECKUTE, TI0ZUHECKUL,
CUCIEMHDILL AHATIUS COOMBEMCMBYOUAUX KOHCIUMY-
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UUOHHDIX HOPM, COCTABTTIOUUX KAPKAC OmedectneeH-
H020 NPABO3AUAUINIHO20 MEXAHUIMA.

PE3YJIBTATBI UCCITEJOBAHUA. MestoyHapoo-
Ho-npasosvle ycmarosku Koncmumyyuu PO e ozpa-
HUMUBaromcs uuiy ynomsaHymoii 4. 4 cm. 15. Cosoa-
menu OcHosHozo 3axkoHa 6 1993 e 3anomunu
NPUHUUNUATIbHIE OCHOBbL MEXAHUSMA 3aUiUMbL NPas
ues06exa U e20 c60000 ¢ yuerom BblCOKUX MeHOyHA-
POOHbIX  cmaHOapmos. VImenHo obujenpusHarHbvle
NPUHUUNDL U HOPMbL MeXOyHAPOOHo20 npasa (4. 1
cm. 17 Koncmumyyuu) u 6 HeKOMOopbLx CLy4asx mex-
0yHapooHvle 002080pvl (4. 4 cm. 15) npussawvl cny-
HUMp meepooti eapanmueti 0m c60e607US CO CHOpPo-
HbL 20CY0APCIMEA U €20 0P2aHO6 6 B0NPOCe 02PAHUUEHU
npas uenosexa (4. 3 cm. 55). JlononHsem smy comHyo
MENOYHAPOOHO-OPUEHIMUPOBAHHYIO CUCHEMY HNPABO
Kax0020 2paxc0aHUHa HA 3aU4UMY C60UX UHIMEPecOs 6
MeN20CYOAPCMBEHHDIX OPeaHAX NoCTe UCHEPNaHus
eHympeHHux cpedcms (4. 3 cm. 46).

OBCYKIEHUVE U BbIBOIDI. fensemcs nu 3ua-
uumoim mo, umo Koncmumyyuonnoiii Cyo Poccuu 6
3axmoueHuL OMHOCUMENbHO KOHCHUMYUUOHHBIX HO-
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npasox 2020 e. ocmasun 6e3 npedMemHoz0 aHAnU3a
O0p2aHUHeCKY10 C6513b MeHOYHAPOOHIX 0053aMmenbCme
eocyoapcmea ¢ 00a3amenvcmeamu 8 001GCMU 3AU4U-
Myl 1pas uenoseka Hympu cmpanvl? Imom eonpoc
0CMaemcst OMKPIMbIM, NOCKOIbKY pedb udemn 06 a¢h-
gpexmusrocmu npedycmompenrozo asmopamu Kon-
cmumyyuu Poccuu npozpeccuéHo20 npaso3auqumnozo
MexaHusma.

KITIOYEBBIE CJIIOBA. Koncmumyyus Poccutickoii

@ebepauuu, O0CHO8bL KOHCIMUMYUUOHHO020 cmpos, npa-
8a 4enosexa, O6M€f’lpu3HﬂHHbl€ NpuHyunvl U HOprl

HUMAN RIGHTS

MeHOyHAPOOH020 NPasa, NPaso HAa 603paxeHue, Me-
0yHapoOHbvle Cranoapmol Npas uesosexa

WA OUTUPOBAHMA: Jlasytun JLA., Jluxa-
yeB ML.A. 2021. [IpaBa 4enoBeka: eAMHCTBO pOCCUIL-
CKOTO U MEX/[yHApOJHOTO IpaBa, KOHKYPEHINA pe-
ILIeHNIT CYHOB. — MOCKOBCKULL 3y PHAT MeNOYHAPOOHO-
20 mpasa. Ne3. C. 31-44. DOIL https://doi.
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HUMAN RIGHTS:

INTEGRITY OF THE RUSSIAN AND
INTERNATIONAL LAW, COMPETITION OF

COURTS DECISIONS

INTRODUCTION. The amendments to the Russian
Constitution 2020 challenged de novo the international
law prevalence and led the Russias way to find it own
perception of international law. Although the amend-
ments did not introduce drastically substantive modi-
fications of the international law modus operandi in
the national legal system nevertheless they shifted the
constitutional focus. The former one was built on the

32

presumption of the juridical consistency of the consti-
tutional order and Russia’s international commitments.
Today theres the a priori allegation of possible conflicts
between requirements of the Constitution and judg-
ment of international courts.

MATERIALS AND METHODS. The paper compris-
es short historical analysis of the internationally mean-
ingful rules of the Constitution in its comparison to the
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current legal situation in Russia. Rather superficial but
illustrative juridical overview of the relevant constitu-
tional provisions with their domestic legal counterparts
demonstrates the significance and practical efficiency
of the concomitant interpretation of the constitutional
rules and Russia’s international obligations.
RESEARCH RESULTS. Such a shift paradigmatically
is still pending new interpretation of the constitutional
fundamentals. At least they need different construction
to be concomitant to the refusal mechanism (as regards
international judgments). Still unchanged verbatim the
constitutional fundamentals provide for proliferated
mechanism of the human rights protection under inter-
national las with in domestic order and still require the
concordant interpretation of the international commit-
ments and constitutional rules.

DISCUSSION AND CONCLUSIONS. The modified
constitutional landscape shifted drastically the interna-
tional law priority in the Russian legal system. Although

1. Bepenne. [IlunamMuka Bompoca:
1993 1. vs 2021 1.

@XKJIO0J1 3II0Xe CBOVICTBEHEH CBOI cHermu-

gecknit ;yx. OgHM U Te e C/I0BA, IPOU3He-

CEeHHbIE B Pa3HOe BpeMs B Pa3HBIX MeCTaX I
la)Ke pasHbIMU JIIOIbMM, IMEIOT PA3HYIO LIeHHOCTD.
Tpron3M, HO KOHTEKCT 3aiaeT CMBICIT TEKCTA.

B osmameHoBanue 25-netnsa Koncruryuun Poc-
CUM TOTTALITHNI TTpeficefaTeNnb POCCUIICKOTO IIPaBu-
TeNTbCTBA U HBIHEIHMIT 3aMeCTUTENb TaBbl CoBeTa
6esomacuoctu PO JI. A. MenBenes ony6mmKoBan
IPOrpaMMHYIO CTaTbi0, He TONbKO TPE3BO OINCaB-
IIYI0 yXe CIOKMBIINECS NPMHIUIILI OTeYeCTBEH-
HOTO IIPAaBOIPUMEHEHN, HO 11, OCMENTMMCS IIPEeJIIOo-
JIOXXUTD, 33/IaBIIYIO TOH IPaBO3AINUTHOI IPaKTHNKe
TOCYAapCTBa Ha CIefyIole HeCKOMbKO /ieT [MenBe-
meB 2018:11]. [l mOMHOTHI MOHUMAHMSI UiV TPU-
BefleM obumpHyto nurary: «[IpusHaBas 1 samuuras
IpaBa desioBeka, poccuiickag Koncturynus ycra-
HaB/IMBaeT Ipefe/ibl IPUTA3AHNI Ha 3AIUTY TaKUX
mpaB, He IIpM3HaBasg NpaBaMU Te, KOTOpBIE SIBHO

the international law leaves to the States choice to deter-
mine internally the status of its international commit-
ments the constitutional fundamentals (left untouched
verbatim) still require international law priority. The
constitutionally enclosed human right protection mech-
anism emphasizes such priority.

KEYWORDS. Constitution of the Russian Federation,
fundamentals of the constitutional order, human rights,
general international law; right to refusal, international
human rights standards
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BXOZIAT B KOHQIUKT C LIEHHOCTSMU, TPaIUIIMOHHBI-
MU IJIs1 pPOCCUIICKOTO obiiecTBa. TeM cambIM cama
ufies IIpaB Ye/I0BeKa I10/Ty4aeT HOBOE IIPOYTEHME 10
OTHOLIEHNUIO K APYTUM KOHCTUTYLMAM U 0003HaYa-
eT 0CcOoOBbIII, OpUTIMHa/IbHBIN U HECTAHJAPTHBIN MOJ-
XOJ] K BOCIPUATHIO IIPAB ueJloBeKar. B fonmomHeHne
K 3TOMY aBTOp PacCy>XJaeT O BbI3OBaX «PaBHOIIPAB-
HOMY [IMAlIOTy MEXJy HALMOHAJIbHBIM M MEXJY-
HApOJHBIM IIPAaBOCYAMEM» I O «BHEIIHEM BTOpXKe-
HUI» B «CYfieOHBI ¥ IOPUANYECKUIT CyBepeHUTeT
CTpPaHbI».

JlaguM HecKONMbKO CyObeKTMBHBIX KOMMEHTa-
pMeB — 4MTaTeIb MyCTh PacCyauT. Ba>kHbI MOCHIT
CTaTby: IIpaBa 4Y€/IOBEKA — IIPETEH3UA 4Ye/lIOBeKa K
TOCY/JapCTBY; He BCe IIpaBa YeNo0BeKa BXOAT B KPYT
OXPaHAEMbIX TOCYIAPCTBOM LIEHHOCTEN POCCUIICKO-
ro 00111eCTBa, BO3MOXKHO JIaXkKe TPOTUBOPeYre MeX-
Iy TIEPBBIMM ¥ BTOPBIMM; B HEKOTOPBIX CUTYaIMAX
IIpaBa 4e/lI0BEKa — MHCTPYMEHT BHEIIHETO BTOPXKe-
HUA B OTE€YECTBEHHDIN CYBE€PEHUTET; HAKOHEIl, ca-
MO€ BOXHOE — IIPE3YyMIIUA OTPAaHNMYEHHOCTY IIPaB
YeyioBeKa 00IIeCTBEHHO 3HAYMMBIMU MHTepecaMmu’.

' JMo6onbITHO, YTO UMEHHO TaKas JlorMka 6anaHca YacTHOrO U MybnMUYHOrO MHTEpeca, NMpaB YenoBeKa 1 O6LEeCTBEHHO
3HaUMMBIX Liesiel oTpaxkeHa B nocTaHoBeHnn KoHctutyumoHHoro Cyaa Poccumn no caHWTapHbIM OrpaHnyYeHnamM ceobogpl
nepefBIPKEHNA Ha OCHOBE peLleHNA pervoHanbHbix Bracten. Cm.: MoctaHosneHne KoHctutyumnoHHoro Cyaa PO N2 49-1 ot
25 pekabps 2020 r. no geny o NpoBepKe KOHCTUTYLIMOHHOCTU NOAMYHKTa 3 nyHKTa 5 MNMoctaHoBneHua Ny6epHaTtopa Mockos-
cKol obnactu «O BBeaeHUY B MOCKOBCKOW 06/1acTi peXXumMa NoBbILWEHHOV FOTOBHOCTY ANA OPraHoB ynpasneHus 1 cun Mo-
CKOBCKOW 0611acTHOI CUCTEMbI MpefynpeXAeHnsa v MIMKBUAALMN YPe3BblUaiHbIX CUTYaLuid 1 HEKOTOPbIX Mepax Mo npepoT-
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TaxoBo mpouTeHMe poccuiicKoit KOHCTUTYLIMU B
2018 r. EcTb Bce OCHOBaHMA 1IO/IAraTh, 4YTO Iapajinr-
Ma He n3MeHmmach u B 2021 r.

B 1993 r. Ha KOHCTUTYI[MOHHOM COBEIlJaHNH, TTie
u poxpancsa tonkyemblit JI. A. MenBefeBbIM CITy-
cta 25 ner texct, T. I, MOp].L[aKOBaz, TOTJA CY[bs
Koncrurynmonnoro Cypa P®, mpu obcyxpenun
pemakuuyu cerogHsAmHen 4. 1 ct. 17 Koncturyuun
3agBuiaa: «He cTOMT Tak S5KOHOMMTD Ha IpaBax ye-
noBeka»’. 11 00beKTUBHOCTY KapTUHBI IIpVBeeM
ellje HeCKO/IbKO MHTEpPEeCHBIX LIMTAT 4JIEHOB 3TOTO
COBeIaHNs, ICHO MJUTIOCTPUPYIOIIMX SMOLMOHA/Ib-
HBIJT TOH COOBITHSL: «...He BCe IpaBa YenoBeKa mepe-
yyceHbl B KOHCTUTYyIMH... He TOTbKO MeXIyHa-
POZIHOE IIPaBO, IIMICAHOE IIPaBO, CBA3bIBAET HAC, HO I
NPUHUUNDBL MEHOYHAPOOHO20 NPABA, KOMOPble BPeMS
om 8pemeHU NONy4aIOm HOB0e HANOMHeHue»* [mym
u danee kypcus naw — JLJL, M.JL.], «... 3TH cTaH-
JapThl [B 00/IaCTM IpaB YeloBeKa] B psje CIydaes
BbIpa)KEHbI He B MeX/[YHapOJHbIX I0OTOBOpax, paTu-
¢unmposannbix Poccuiickoit Oepepanneit. Yactp
3TUX JOKYMEHTOB IIPMHIMaeTCA TOI0COBAHNEM, He-
KOTOpble U3 HuX Ha [eHepanbHOI Accambriee B Op-
ranax Opranusauuu O6begyHeHHbIX Hanmit gaxe
He TOJIOCYIOTCS, HO OHU NIPU3HAIOTCA BCEM MEX[Y-
HApOJHBIM co061iecTBOM. To eCTh 9TM CTaHAAPTHI
MHOro Ooradve, HeXKelu TO, 4TO 3aUKCHPOBAHO B
MEXIYHAPOJHOM JIOTOBOpe M paTu(ULPOBAHO»’;
«HAll CTaHZApPT [IO IIpaBaM 4YelloBeKa)] He MOXKeT
ObITb HIDKe. VI B 9TOM CMBICTIe MUHMMYM 3aaeTcs

MEXYHapOLHBIM YPOBHEM, @ Mbl MOXEM Hapally-
BaTh €r0 CKOJIBKO YTOJHO, eC/IM Y HAC IYXY XBaTUT»®.

[To3BonmuM cebe 1 TYT HECKONIBKO CYyObeKTUBHBIX
koMMeHTapueB. Cospatenu KoHcTuTynum ormpe-
[leTIEHHO 3aK/IafblBail B Hee JJEI0 IIPaB YenoBeKa
KaK BBICILIETO Oj1ara ¥ IIPUOPUTETHON LIEHHOCTH Ji/Is
obuiectBa 1, TeM 60J1ee, A/Is TOCyapcTBa [Aekcees
2009:12,28]. HenpemeHHast OCHOBa TaKOro cTaTyca
— Ha/lm4ye —~KOHCTUTYLMOHHBIX TApaHTHI C MEX[Y-
HAapOJHBIMM, IIOCKO/IbKY IIOCTEJHME B MeHbLIEN
CTEIIEHN 3aBYICAT OT OT/ENIbHOTO TOCYAPCTBA I €r0
HOMUTUKY; TIPE3YMIIMs AKCMOTOIMYEeCKOTo Ipu-
OpuUTeTa MEX/YHapOLHOIO IpaBa B Jie/e 3aIlUThI
IIpaB Ye/IoBeKa.

TakoBo 6pim0 monmmanve Koncruryium, cos-
maBaemoil B 1993 r. EcTb Bce 0OCHOBaHMIA MOJIaraTh,
4TO [TapajyurMa CyluecTBeHHO U3MEeHNIach B Poccun
XXI Beka [VMcnomuuos 2020:65-66]". Koncturyun-
oHHas pedopma 2020 r. 0603HaUMIA [[EHHOCTHBIE
OCHOBaHMS TaKUX V3MEHEHMIA.

2. Pedopma Koncturyuym 2020 r.:
B3/ M3HYTpH (camoit KoHcTuTymmm)

KoncruryimonHnas pedopma 2020 r. ocraBmia
HETPOHYTBIMU  OCHOBOIIO/IATAONIME  IIO/IOXKEHMS
1. [ n 1T Koncturyunu Poceun®. A ux npennucanns,
IPOJMKTOBAHHbIE IyXOM IIPMOPUTETA IIPAB Ye/IOBe-
Ka U IIPUSHAHMSA UX BBICLIEN [IEHHOCTBIO (CT. 2), He-
JIBYCMBICTIEHHO CO3/IaI0T YPAaBHOBELIEHHYIO CUCTEMY

BpaLLeHnIo pacnpocTpaHeHna HOBOWM KopoHaBmpycHol nHdekumun (COVID-2019) Ha TeppuTtopun MockoBckol obnactu» B
cBA3W ¢ 3anpocom MpoTBUHCKOro ropoackoro cyna Mockosckon obnacti. Joctyn: http://www.consultant.ru/document/
cons_doc_LAW_372430/ (nata obpalyeHus: 15.05.2021).

2 TatbAHa [eoprmneBHa MopuiakoBa — cyaba KoHctuTyymoHHoro Cyaa PO B 1991-2002 rr., uneH CoBeTa npu Mpe3ungeHTte
Poccuiickoin Qepepauunm no pasBUTHIO rpaXkaaHCKoro obLecTsa 1 npaBam YenoBeka B 2004-2019 rr.

3 KoHcmumyuyuoHHoe cosewaHue. CmeHo2pammbl, Mamepuasbel, 00KymeHmel. 29 anpens - 10 Hoabpsa 1993 1. B 20 Tomax. T. 19.
Mop o6w. pep. C. A. ®unatoBa, B. C. YepHombipgmnHa, C. M. LWaxpas, 0. ©. Aposa, A. A. Cobuaka, B. . LLymeiiko. M.: U3paTtenb-
ctBO «lOpuanyeckas nutepatypa. 1995. C. 23.

4 Pennuka ampekTopa MpasoBoro genaptameHta ML P® E. M. Mpoxoposa. Cm.: KoHcmumyyuoHHoe cosewaHue. CmeHo-
2pammsl, Mamepuassl, 00KymeHmel. 29 anpensa — 10 Hos6pA 1993 1. B 20 Tomax. T. 2. Mop 06w, pea. C. A. ®unatosa, B. C. YepHo-
mMblpgunHa, C. M. WWaxpas, 0. @. Aiposa, A. A. Cobuaka, B. ®. Lymeriko. M.: 3gatenbctBo «tOpranyeckas nutepatypa. 1995. C.
104.

> Pennuka pykosogutens paboueln rpynnbl focynapctBeHHO-NpaBoBoro ynpasneHus MNpe3ugenta PO U. 1O. CreuoBckoro.
Cm.: KoHcmumyuyuoHHoe cogewaHue. CmeHo2pammel, Mamepuasnel, 00KymeHmel. 29 anpensa — 10 HoAbpa 1993 r. B 20 Tomax.
T. 3. Mog ob6wi. pea. C. A. ®unatosa, B. C. YepHombipamHa, C. M. Waxpas, 0. ®. fiposa, A. A. Cobuaka, B. O. LLymeiiko. M.: /13-
fatenbcTBo «lOpuanyeckan nutepatypa. 1995. C. 282.

¢ Pennuka T.I. MopuiakoBoit. CMm.: KoHcmumyyuoHHoe cosewjaHue. CmeHo2pammel, Mamepuaribl, 00KymeHmsl. 29 anpens - 10
HoA6PA 1993 1. B 20 Tomax. T. 19. Mog 06w, pea. C. A. Dunatosa, B. C. YepHombipamrHa, C. M. Waxpas, 10. ®. iposa, A. A. Cobua-
Ka, B. ©. LLlymeriko. M.: i3gatenbctBo «tfOpuranyeckas nutepatypa. 1995. C. 24.

7 Cm. Takxe: Loffe Y. The Amendments to the Russian Constitution: Putin’s Attempt to Reinforce Russia’s Isolationist Views on
International Law?. — EJI: Talk. January 29, 2020. URL: https://www.ejiltalk.org/the-amendments-to-the-russian-constitution-
putins-attempt-to-reinforce-russias-isolationist-views-on-international-law/ (accessed 15.05.2021).

& 3akoH Poccuiickoin Oepepaumm o nonpaske K KoHctuTyuum Poccniickon Oepepaumm «O coBepLUeHCTBOBaHN PErynmpo-
BaHWA OTAESbHbIX BONPOCOB OpraHm3aummn n GyHKLMOHMpoBaHUA ny6nmuHor Bnact» N2 1-OK3 ot 14 mapTta 2020 r. JocTyn:
http://publication.pravo.gov.ru/Document/View/0001202003140001 (naTa obpaLyeHus: 15.05.2021).
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IIPaBO3ALINTHI, OCHOBAHHYIO Ha IIPUOPUTETE MEX-
ZlyHapOJIHOTO IIpaBa. B 3TOM cMbIC/Ie OrpaHIYEHHbI-
MU BBIITIAMAT NPEIIOKEHNA NPOTUBHUKOB TAKOTO
IPMOPUTETA PELINTDb IPpoOIeMy, BHECA M3MEHEeHMsA
B 4. 4 cT. 15° [BacTpbikuu 2008]. ITa HOpMa — IyCTh
U Ba)KHAs, HO JIMIIb OfHA U3 psAfia KOHCTUTYLMOH-
HbIX FapaHTHIiT 06ecIeyeHns IpaB B COOTBETCTBUM C
HaMBBICIIVMY YHMBEPCA/IbHBIMU CTaH/APTAMIL.
Hagob6HocTyt B OOLIMPHBIX MOSCHEHUAX COfEp-
JKaHMA KOHCTUTYLVOHHON HOPMBI 4. 4 CT. 15 MbI
He BupuM. OTMeTyM suib: 3fech KoHcTuTymmsa
Poccum ycraHaBmMBaeT MexaHusM (OCHOBaHMA,
YC/IOBUS, OCTIEACTBYUSA) MPSMOTO JIeNiCTBMA 001le-
IPU3HAHHBIX IPYHIUIIOB ¥ HOPM MEXYHapOJHOIO
IpaBa ¥ MeXJYHapOJHbIX loroBopos PP B oreye-
CTBEHHOIJI IIPaBOBOJI CHCTEME, TAPAHTUPYH IPUOPU-
TeT KOHBEHIMOHHBIX O00s3aTelbCTB TOCYAApCTBa
HaJl ero 3akoHopgarenbctBoM [bemos 2020; 3uMHeH-
ko 2010; ViBanenko 2010:31; Vicmonnuos 2017:79;
Mapoukun 2011; Ilymxun 2010:254]°. B mexpy-
HAapOJHO-IIPaBOBOM M3MepeHnn 4. 4 ct. 15 Koncru-
TYUUM - TeHepajibHas HOpPMa, obecredyBarolas
«IIPUCYTCTBME» MEX/[YHAPOJIHOTO IIPaBa B POCCHMIi-
ckoM npasomnopsjke [UYepundenko 2017: 27].
HeorpemneMoit 4aCTbl0 KOHCTUTYLIMOHHOTO pe-
KMMa 3allUThl IIPAaB YelTOBeKa BBICTYIAIOT I'apaH-
K 4. 1 cT. 17 Koncturynym. IlpuBeneHHble Bblie
PEIUIMKM YYacTHMKOB KOHCTUTYIMOHHOTIO coBema-
HysA 1993 1. Kak pas Kacanuch pa3paboTKy MIMEHHOTO
TeKCTa 3ToN HOpMblL. OOIenpy3HaHHbIE TIPUHIINIIbI
Y HOPMBI MeX/JYHapPOJHOIO IIpaBa HeIOCPeJCTBEH-

HO JeJICTBYIOT B OT€YEeCTBEHHOI IIPaBOBON CHCTEME
(4.4 cT. 15) v OIIpesiensAoT CMBICI U COflepYKaHue IpaB
yenoBeka (4. 1 ¢t. 17). B mocranosnenun ot 14 urona
2015 r. Koncturyuuonssiit Cyn P® onpepenun co-
BepIeHHbliT puoputeT Koncturynuu Poccun Hap,
BCeMU VIHBIMI HOPMaMI, B T. 4. ¥ ME&XKIYHAPOJHbI-
MM, IefICTBYIOIVIMY B HAI[VIOHATbHOM IIPAaBOIOPJ-
ke: «Poccuiickas Pepepanns o6s13aHa obecrieunBaTh
B PaMKax CBO€J IPaBOBOI CUCTEMbI BEPXOBEHCTBO
KoHcTuTymmu, 4To BRIHYKZIA€T ee B CTydae BO3HUK-
HOBEHMS KaKuX-mmbo KO/UIM3Nii B 3TN cdepe... OT-
flaBath IpefnouTeHne TpeboBanaM Koncrurynum
¥ TeM CaMbIM He CIefoBaTh OYKBa/lbHO IIOCTAHOB-
nenuto Espomeiickoro Cypa 1o mpaBaM 4esoBeKa B
ClIydae, eCq €ro peanysalya MPOTMBOPEYUT KOH-
CTUTYIVIOHHBIM IIeHHOCTAM» .

B srom cMmbicie AnA IpaBONPMMEHMTENA BO-
IPOC pellieH U IOCTaB/IeHa TOYKa B aKaJeMU4eCcKIX
criopax de lege lata. OnHAKO CIIOXXHO YAep>KaTbCs
U He TIPUBECTM PEIVIMKM YYaCTHUKOB IMCKYCCUM
Ha KoHcTuryumonHoM cosemjannu. Takue olleHKU
yBepeHHO Iiepelui B paspsn lex ferenda. Tak, nror
CIIOpaM O COOTHOIIEHN! HAIlMOHATbHOM KOHCTUTY-
LMY U MEKJ[YHAPOJHBIX 003aTebCTB FOCYAApCTBa
noasen akafemuk b. H. TomopuuH, chopmymmpo-
BaBLINII M€ COIMPsHKEHHOCTH cofiepkanHus KoH-
CTUTYLMM U MEXIYHapOJHO-IPABOBBIX IapaHTHII
npaB denoBeka. [lo ero MHeHUIO, BaXHO «IIpofe-
MOHCTPUPOBATH JIOATBHOCTD» K «MEXK/[yHApOLHBIM
craHfapram» n «cobcTBenHoit Koncturyunm». [Ipn
3TOM, KaK OH IIOJYepKNMBAJ, IPHOPUTET 3a Iiep-

° BactpbikuH A/ npepnoxun n3taentb KOHCTUTYLMIO OT HOPM MeXXAYyHapoaHoro npasa. — PBK. 23.07.2015. Joctyn: https://
www.rbc.ru/politics/23/07/2015/55b134f99a7947c75371e03b (gata o6paLyeHns: 17.05.2021).

9 AKafleMnyeckoro matepmasna Ha 3TOT cUeT 6ecunciieHHOe MHOXECTBO. He oTaaBas npeanoyTeHnsa OTAENbHbIM aBTOpam 1
nx paboTam, B KaUecTBE NCXOAHbBIX 0603HAUMM HECKOSIbKO OGULIMANbHBIX aKTOB, MPECKPUMNTMBHO PACKPbIBAOLLMX CMbICS 1
ycnoBurA GyHKLVOHNPOBAHMWA STON KOHCTUTYLIMOHHOW HOPMbI: [ocTaHoBneHe MneHyma BepxosHoro Cyaa P® ot 10 okTAGpA
2003 r. N2 5 «O npuMeHeHnn cygamu obLein pUCANKLUM 0OLLenpr3HaHHbIX MPUHLMMIOB 1 HOPM MEXAYHapOLHOro npasa
1 MeXAYHapoaHbIx JoroBopoB Poccuiickoin Oepepaummy; MNoctaHoBneHne KoHctuTyumoHHoro Cyna PO ot 14 niona 2015 .
N° 21-I no peny o NpoBepKe KOHCTUTYLIMOHHOCTI NoNoxeHuin ctatbn 1 ®egepanbHoro 3akoHa «O patndukaumm KoHseHLUn
0 3almMTe NpaB YenoBeKa 1 OCHOBHbIX cBo6of 1 MPOTOKONOB K Hel», MyHKTOB 1 1 2 cTatbn 32 QOepepanbHoro 3akoHa «O
MeXAyHapoaHbIx foroeopax Poccuiickon ®epnepauum», YacTteli nepBor 1 YeTBepTol ctatby 11, MyHKTa 4 YacTy yeTBepTOn
cTaTby 392 MpaxkaaHCKoro npoLeccyanbHoro kogekca Poccuiickon Oepepaumm, yactein 114 ctatb 13, nyHKTa 4 yacTu 3 cTa-
Ty 311 ApbuTpaxkHoro npoLeccyanbHoro kogekca Poccuiickon ®epepauun, yacteld 114 ctatby 15, NyHKTa 4 yacti 1 cTaTbm
350 Kopgekca agMUHMCTPaTUBHOTO Cygonpoun3BoacTea Poccuiickon ®epepaumy v nyHKTa 2 YacTy YeTBepToi cTaTbm 413 Yro-
NOBHO-MNpoLeccyanbHoro Kogekca Poccuiickoit ®epepauuu B CBA3M C 3aMpocom rpynnbl AenyTaTtos focyaapcTBeHHoM Jymbl.
" MoctaHoBneHne KoHctutyumoHHoro Cyna Poccuiickon Mepepauun ot 14 niona 2015 r. N2 21-M. «[o geny o nposepke
KOHCTUTYLIMOHHOCTW MonoxeHuin ctatbn 1 OefepanbHoro 3akoHa "O patudurkaumy KoHBeHUMM O 3alimTe npas yenoBeka
1 OCHOBHbIX cBO6OA 1 MPOTOKONOB K Hell', NyHKTOB 1 1 2 cTatby 32 MDeaepanbHoro 3akoHa "O MeXxayHapOAHbIX AOroBO-
pax Poccuiickoit Oepepaumn’, yacteli NnepBoii 1 YeTBepTol cTaTby 11, MyHKTa 4 yacTy YeTBepTon CTaTbi 392 MparkaaHCKOro
npoueccyanbHoro Kopekca Poccuiickon ®epepaumu, yactet 1 n 4 ctatby 13, nyHKTa 4 yactu 3 ctatbt 311 ApbuTparkHoro
npoueccyanbHoro kogekca Poccuiickon Mepepaunu, yactein 1 1 4 ctatby 15, nyHKTa 4 yactu 1 ctatbu 350 Kogekca agMyH-
cTpaTuBHOro cygonpoussoacTea Poccuiickorn ®efepaum 1 NyHKTa 2 YacTy YeTBepTOit cTaTbt 413 YronoBHo-MpoLeccyanb-
Horo Kopekca Poccuiickon Qepepaumm B CBA3M € 3aNpocom rpynnbl AenyTatoB focyaapcteeHHoln dymbi». JocTyn: https://
rg.ru/2015/07/27/ks-dok.html (gata obpaiieHus: 15.05.2021).
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MPABA YEJTOBEKA

JI.A. NNazyTuH, M.A. Jlnxaues

BoIMI: «ecmy [OCHOBHOII] 3aKOH NPOTUBOPEYUT
KaKIM-TO MEX/YHApOJHBIM HOPMaM, Haj0 TOTAa
IOCMOTPETb, KaKOil 3aKOH Mbl IIPMHUMAeM. A ecu
3TOT 3AKOH COOTBETCTBYeT HOPMaM, KaK MBI ceifyac
3TO MOHVMaeM, TO HaJj0 CKa3aTb O TOM, YTO MBI IIpe-
KJIe BCErO Ha Hero cchblmaeMcs»'2. B oTBeT pykoBo-
putenb ApMyHuCTpanyy npesyusenta b.H. Enprina
C. A. ®uatoB mpeyIoXua GOpMyINpPOBKY, BOLIES-
Y0 B (MHAJBHBIN TEKCT — «COITIACHO 0OIenpu-
3HaHHBIM IIPMHLUIIAM I HOPMaM MEXJ[yHapOHOTO
IpaBa U B COOTBETCTBUM C deiicrmeyroujeti Konctu-
Tyuueii». IIpudeM aBTOp K1aysybl 3aKar049mI: «Bot
11 X04y ¢710BO “KOHCTUTYLMSA” HOCTaBUTh HA HYX-
HOe MeCTO», 00 «3[jeCh HY>KHO OT/jaThb IIPYOPUTET
MEXIYHAPOOHBIM 002080paAM» .

OCO3HaHHO OTCTPAHAACH OT HPOOIEMBI COOT-
Howenusa Koncmumyyuu Poccuy 1 HOpM MeXiyHa-
pozHoro npasa (mog4epkHeM cHoBa — KoHcTUTYIIN-
oHHbIIT CyJ BBICKa3a/ICA Ha 3TOT CYET COBEPIIEHHO
ACHO), 3aMeTM 0c00yI0, IPUOPUTETHYI0 B CpaB-
HEHUM C POCCUIICKUM 3aKOHOO0AMeNbceom POJib
00IenpY3HAHHBIX NPMHIMIIOB U HOPM MEXMyHa-
POIHOTO IpaBa B 00/IACTY 3AIUNTHI TIPAB YeIOBEKa.
Taxye IPMHLUIIBI M HOPMBI TIPU3BAHBI CITYXXUTD I'a-
paHTHeil IPOTUB 3aKOHOAATEILHOTO 37I0yHOTpebIe-
HJA [PV OTPAHMYEHNUM [IPaB YeoBeKa.

MarepnanbHO-IIpaBOBbIe IIPOTUBOBECHI IIPABO-
OTPaHMYMTENIBHO PEeTMBOCTM TOCYAApCTBA JO-
IIOJIHEHBI NPOLleAYPHBIMK ycnmoBuAMU. JacTb 3 CT.
46 Konctutrynun Poccum ycraHaBIuMBaeT KOHCTHU-
TYLMOHHOE IIPaBO IPaX/IaH Ha OOpalljeHNe B MEX-
rOCylapCTBEHHBIE OPTaHbl IO 3allUTe IIPaB Yeno-
BeKa IPM MCYEPIAHUM BHYTPUTOCYHAPCTBEHHBIX
IPaBO3AIUTHBIX CPeficTB. JaXke ecu HalVOHA/b-
Has CYICTeMa, OPUEHTUPOBAHHAA Ha OOIIeNpyY3HAH-
Hble TIPUHIVIIBI ¥ HOPMbI MEXXIYHapPOIHOIO IIpaBa
(4. 4 ct. 15 m 4. 1 c1. 17), He CyMeeT yHOB/IETBO-
PUTb IIPaBOMEpHBINI MHTEPEC 4YelOBeKa, MABIIErO
TOCYapCTBY BO3MOXHOCTb MCIPABUTb CUTYALNIO
(M mcyepraBIIero BHYTPUIOCYAAPCTBEHHBIE Cpell-
CTBA), Y TPOK/IaHMHA BCET/ja €CTh BO3MOXKHOCTD 00-
PaTUTBCA K TeM, KTO B CUTY MEXKTOCYHapCTBEHHBIX
JIOTOBOPEHHOCTe1 IIOb3YeTCs MpPeMMYIIeCTBOM B
YCTAHOBJIEHM) TaKMUX OOIIENPU3HAHHBIX HMPUHIIU-
noB 1 HopM. Hanpumep, Takue ImpeporaTusbl eCTb Y
Espomeiickoro Cyna no npasam 4enoBeka [Bariman

2016:107-124. Taxe kputukn Cypa IpU3HAIOT aK-
c1osiorn4eckoe 3HadeHue 4. 3 cT. 46 Koncturyuun
[Hosocenbiies, Cremanrornn 2021:53].

Jlormyecku poBeplIaer u, He mobomuMcsa Takou
OLIeHKU, verbatim JOBOJWUT O COBEPIIEHCTBA MeXa-
HI3M 3aIUTHI IIpaB desioBeKa cT. 55 Koncturymum.
Tonkyemas cUCTEMHO, C y4eTOM €€ CMBIC/IOBOTO
U (QYHKIVIOHAIbHOTO MeCTa B KOHCTUTYLMOHHOM
TEKCTe, OHA YCTAaHAB/IMBAaeT KaK MUHUMYM TpU
(byH/IaMeHTa/IbHBIX TAPAHTUM NIPOTYUB BO3MOXHBIX
3/10yTIOTPEOIeHNIT CO CTOPOHBI TOCY[ApCTBA HPK
OTpaHMYEHMN IIpaB YeloBeKa. Bo-lepBblX, Ipu-
OpUTET 00ulenpu3HaHHbX TIPaB ¥ CBOOOJ, YemoBeKa
U TPaX/lJaHMHA YTBEPXK/IeH B HEZIONYCTUMOCTM X
OTPULJAHUA WM YMaJIeHUA TONBKO JIMLIb IIOTOMY,
4TO OHM HE BXO[AT B KOHCTUTYLMOHHBII IlepedeHb
HOMMEHOBaHHBIX 1paB (4. 1). Bo-Bropsix, B Poccun
HEJIONYCTMMO IIPMHMMATh 3aKOHBI, OTMEHAIINe
WIY YMAJIAIOIYe [IPABa 4e/I0BeKa, B T. 4. U Te, KOTO-
pble TOATBEP>K/IEHBI HA YPOBHE OOIIENPU3HAHHBIX
IPVHINUIIOB X HOPM MeXYHapOJHOTro mpasa (4. 2
CT. 55 B cBsisKe € 4. 1 cT. 17). B-Tperbux, mpesymi-
L)l HEOTPAHMYEHHOCT!U IIpaB 4e/loBeKa B cofiep-
KaHUM ¥ JIeVICTBUY TOJKpeIIeHa numerus clausus
VICK/IFOYEHNII M3 9TOTO IPMHLIMIIA: «B Le/IAX 3aILUThI
OCHOB KOHCMUMYYUOHHO020 CTPOsl, HPABCTBEHHO-
CTH, 30POBbs, IPAB 1 3aKOHHBIX UHTEPECOB APYTUX
nuil, obecriedeHnst 0O0POHBI CTPaHBI U He30I1aCHO-
cTH rocygapceTsar» (4. 3 ct. 55).

Koucrurynmonnsiit Cyn PO neogHOKpaTHO 00-
paliaj BHMMaHME Ha OPIaHMYECKYI0 CBA3b COOT-
BETCTBYIOLIVX IONIOXeHu! cT. 15, 17, 46 u 55 Kon-
cruryumu Poccyun, 06pasyomux KOpIyc TBEpAbIX
KOHCTUTYIVIOHHO-TIPAaBOBBIX TapaHTuil cobmope-
HMA U obecredeHNsa MEXIYHapOJHO IPU3HAHHBIX
npaB u cBobop 4enmoBeka. MexmyHapopHble 00s-
3arTenbcTBa Poccuy B IpaBo3amMTHON 06macTy
KOPPEUPYIOT € KOHCTUTYLMIOHHO IPU3HAHHOI
0053aHHOCTBIO VICIIONTHATD M TapaHTUPOBATh IIpa-
Ba 4e/I0BEKA B COOTBETCTBYM C OOLIENPY3HAHHBIMM
IPUHLMIAMY ¥ HOPMaMI MEXYHApPOJHOIO IIpaBa.
B cnyudae xe, ecnu cucrema faet c6oii, y rpaxia-
HJHA e€CTb KOHCTUTYLMOHHOE IIpaBoO IpMU3BaTh ro-
CYIApCTBO K OTBETCTBEHHOCTU — OOPATUTBCA C XKa-
110601 B MEXTIOCYAapCTBEHHbIE OPraHbl IO 3alUTe
IIpaB Ye/IoBeKa.

12 KoHcmumyyuoHHoe cosewaHue. CmeHozpammel, Mamepuassl, 0oKymeHmel. 29 anpens — 10 HoA6pA 1993 r. B 20 Tomax.
T.19.Nop 06w, pep. C. A. ®unatoBa, B. C. YepHombipanHa, C. M. LLaxpas, 0. ®. Aposa, A. A. Cobuaka, B. ®. Lymeiiko. M.: U3-

patenbcTBo «lOpuanyeckas nuteparypa. 1995. C. 28.
13 Tam xe. C. 29.
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Tak, otHOCUTENBbHO CcBA3K 4. 1 ¢T. 17 M 4. 3 cT. 46
Koncturynuonnniit Cyn nucan: «...P® He Bnpase
YKIOHATHCA OT afleKBaTHOTO pearupoBaHusA Ha Co-
obpaxennsa Komurera o npaBam denosexa... VIHoe
He TOJIbKO CTaBWJIO OBI IO COMHEHVe COOofieH e
P® p1o6poBONBPHO NPUHATHIX Ha Ccebs B paMKax
MexX/1yHapOoiHOTO MaKTa O TPAXKIAHCKMX U IOMHU-
TUYECKMX TIpaBax 00:3aTeNbCTB M TeM CaMbIM CBHU-
JIeTeIbCTBOBA/IO ObI O HEVCIIOMHEHVM 3aKpeIlIeH-
Hoit crarbsimMu 2 u 17 (dactp 1) Koncrurynum PO
0053aHHOCTY TOCYAApCTBa IIPY3HABATD 1 TApaHTHU-
poBath IpaBa 1 CBOOOJBI YelOBEKa M IPAKaHIHA
COITIACHO OOIeNPY3HAHHBIM IPYHIIMIIAM ¥ HOPMaM
MEXIYHapPOJHOTO IIPaBa, HO U 00eCCMBICTMBAIO ObI
BBITeKamollee 13 cTaTby 46 (dactp 3) Koncruryym
Poccuiickoit @epmepanuy mpaBo KaKporo obpa-
IaTbCA B COOTBETCTBUM C JAHHBIMU MEXYHAPOJ-
HBIMM IOTOBOpaMM B KoMUTeT 110 TpaBaM 4e/IoBeKa,
€C/IM MCYepIIaHbl BCe MMEIOIecs BHYTPUTOCYap-
CTBEHHBIE CPEfICTBA IIPABOBOII 3AINThI» .

CBa3b 4. 4 cT. 15 1 u. 3 cT. 46, no MHenuto Cyrna,
3aK/II0YAETCS B TOM, 4TO «coracHo KoHcturyiym
P® xaxpblit BpaBe B COOTBETCTBUM C MeXIYHa-
POIHBIMM JOTOBOpPAaMM OOpALIaTbCA B MEXIOCY-
[lApCTBEHHbIE OPTaHbl IO 3alllUTe IIpaB ¥ CBOOOX
4e/I0BeKa, €C/IY MCYEPIaHbl BCe MMEIOIMecs BHY-
TPUTOCY[JAPCTBEHHDIE CPEICTBA IIPABOBOI 3AILUTDI
(cratps 46, vacTb 3). B xoppensanum ¢ Ha3BaHHBIM
nonoxxeHneM Koncruryunu PO HaxopaTca npepnu-
caHua ee crarbu 15 (dacts 4), yCTaHaB/IMBAOILEN,
YTO MeXJYyHapopiHble forosopbl Poccuiickoit Oe-
flepaliny ABJAIOTCA COCTaBHOI YacTbiO €e IIPaBo-
BOJL cucTeMbl»'>. [Tpy 9TOM B IIOTTHOI Mepe BbIBObI
Koncrurynuonnoro Cyma o mecte EBpomeiickoil

KOHBEHIIMM II0 IIpaBaM 4e€/lI0OBEKA B POCCUIICKOI
IPaBOBOI CUCTeMe rutatis mutandis MO>XXHO OT-
HeCTM K HOpMaM MeX/[yHapOJHOTO IpaBa BooOIe:
«ITpaBa u cBO6OABI YeIOBEKA, 3aKpeIieHHble B KoH-
cturyunn PO n KonBeH1my, COBMeCTUMBI 10 Cylile-
CTBY: PACXOXKJI€HMA K€ BOSHUKAIOT B Pe3y/bTaTe NX
uHTepnpetanuyu Epponerickum Cymom», a «Ipuco-
enuHeHre K KonseHnum u yuactue B Heit Poccun
00yCTIOB/IEHBI CaMUM IPUHATIEM, COOTIOfieHNeM 1
netictBueM Konctutynuu Poccuiickoit @epgepannm»
[Mcnonnuos 2017:80-81].

Xots KOHCTUTYLMOHHAsA pedopma 2020 T. ocTa-
BI/Ia HETPOHYTbIMK ToniokeHus rnas I u II Kon-
CTUTYLMM, HE/b3sd OTPULATD BIMAHME IIOIPABOK K
CT. 79 M 00OCTY)XMBAIOIIVX ee M3MeHeHWit B CT. 125
Ha 0asyc oTedecTBEHHOro IpaBomopsinka [Vicmo-
mmHoB 2020:63; Milksoo 2021:88]. Kax MuuHMMyMm
BO3MOXXHOCTb OTKa3a OT MCIIOJTHEHMA pelleHu
MEXIOCYJapPCTBEHHbIX OPTraHOB IO 3allUTe IIpaB
Ye/I0BeKa HEeIOCPeCTBEHHO KacaeTcss KOHCTUTYLIU-
OHHOTO ITIpaBa Ha oOpallleHue B TaKue OpTaHbl 110
4. 3 ¢T. 46. OcO3HaHHO OOXOMMM CTOPOHOI OLeH-
Ky COBMECTMMOCTU (yH[aMEHTa/lbHOIl TapaHTUN,
COCTaBJIAIOLIE}l OCHOBY KOHCTUTYLMOHHOTO CTPOs
(ct. 46 1. II), M 0O6HOBIIEHHOI CT. 79 — 3TO BOIIPOC
U1 6oJlee IeTalbHOTO ¥ OTAeMbHOrO aHamm3a. Of-
HAKO [JOBOJIbHO CTPAHHBIM BBHIITIAJUT OTCYTCTBHME
Jae IOIYyTHOrO YIOMUHAaHMA U CT. 17, u cT. 46
KoHctutynun B 3axmodeHuyn KoHCTUTYLMOHHOTO
Cypa B cBA3M C OOHOBJIEHVEM KOHCTHUTYIMOHHO
cucteMbl’. Cyp, YHOB/IETBOPUIICSA OLIEHKON BHO-
CUMBIX IIONIPABOK Ha IIpEIMET MUX COOTBETCTBM:A
4. 4 CT. 15, TEM CaMbIM IPOUTHOPUPOBAB CBOXO IIPE]I-
IIECTBYIOLIYI0 apTyMEHTAIVIOHHYI0 NIPAKTUKY aHa-

Moscow Journal of International Law « 3 « 2021

' Onpepenerue KoHctutyuroHHoro Cyga PO ot 28 mioHs 2012 1. N2 1248-0 «[Mo »anobe rpaxkaaHuHa XopoleHKo AHapes
AHaToNbeBMYa Ha HapyLleHne ero KOHCTUTYLIMOHHbIX MpaB NyHKTOM 5 cTtaTtbn 403, yacTblo yeTBepTon ctatbmn 413 1 yacta-
MU NepBoVi 1 NATON cTaTb 415 YronoBHo-npoueccyanbHoro kogekca Poccuiickoinnt ®epepaumuy. M. 4. foctyn: https://www.
garant.ru/products/ipo/prime/doc/70104350/ (nata obpaiyeHns:15.05.2021).

> MocTaHoBneHue KoHctutyumoHHoro Cyda Poccuiickon Mefepauun ot 14 nions 2015 . N2 21-M. «[o geny o npoBepke
KOHCTUTYLMOHHOCTM nonoxeHun ctatbn 1 QepepanbHoro 3akoHa "O patudrkaumm KoHBeHUMM O 3awute npas yenoBeka
1 OCHOBHbIX cBO6OA 1 MPOTOKONOB K Held', NyHKTOB 1 1 2 cTatbhy 32 MDeaepanbHOro 3akoHa "O MeXxayHapoAHbIX AOTOBO-
pax Poccuickon ®epepauun’, yacten NepBom 1 YeTBepTON cTaTbk 11, MyHKTa 4 yacTn YeTBepTOn CTaTb 392 MpaxkgaHCKoro
npoueccyanbHoro Kopekca Poccuiickoin ®efiepaumu, yactet 1 u 4 ctatby 13, NyHKTa 4 yactu 3 ctatbt 311 ApOurTparkHOro
npoueccyanbHoro kogekca Poccuinckon ®epepaunn, yacten 1 1 4 ctatbn 15, nyHKTa 4 yactn 1 ctatbu 350 Kogekca agMuHM-
CTpaTMBHOro cygonpounssoacTsa Poccniickon Oeepaumm 1 NyHKTa 2 YacTu YyeTBepTOM CTaTbk 413 YronoBHO-MpoLueccyanb-
Horo Kopekca Poccuiickon Qepepaumm B CBs3M € 3anpocom rpynnbl AenyTatoB focyaapctBeHHow dymbi». JocTyn: https://
rg.ru/2015/07/27/ks-dok.html (gata obpaiierus: 15.05.2021).

16 Tam xe.

7" 3akntoyeHune KoHctutyumonHoro Cyfa PO ot 16 mapta 2020 . N2 1-3 «O cooTBeTCTBUM NONOXKeHusAM maB 1, 2 n 9 KoHcTu-
Tyumm Poccunckon Oefepauymn He BCTYMMBLUUX B CUITY NONOXeHU 3akoHa Poccuickon Oefepaumm o nonpaske K KoHCTu-
Tyuum Poccuinckon Oepepaumm "O coBepLLIEHCTBOBAHUN PEryNMPOBaHUA OTAENbHbIX BOMPOCOB OpraHm3aumm 1 GyHKLMOHN-
poBaHuWs NyGNUYHON BNacTh', @ Takke 0 cooTBeTCTBMU KoHcTuTyummn Poccniickon Mepepauun nopsaka BCTYMIEHUS B CUIY
cTaTby 1 AAHHOrO 3aKkoHa B CBA3M C 3anpocom lMNpesnaeHTta Poccuiickoin ®egepauun». focTtyn: http://publication.pravo.gov.
ru/Document/View/0001202003160037?index=1&rangeSize=1 (gata obpauieHus: 15.05.2021).
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Nn3a «MeXIYHapOJHO-IIPABOBbIX» cTareil Koncru-
TYLIMU B e{HON cBsi3Ke (CT. 15, 17,46 n 55) [Miélksoo
2021:92]. Bce noBopsr Cyzia OrpaHNyYMBAIOTCS IBYMS
YTBepXKeHUAMY THMa circulus vitiosus in probando:
«[n]puBeneHHbIe TONOXEHNUS, KaK 9TO MPSIMO Cle-
IiyeT 13 ux GpOpMyIMPOBOK, HE IPEAIIOIaraloT OTKa-
3a Poccuiickoit Pefepanun oT cOOMONEHNS CaMUX
MEX/YHapPOJHbIX JOTOBOPOB 11 BBIIIOJHEHNUA CBOMX
MeXX/JYHapOJHBIX 0053aTe/IbCTB, @ IIOTOMY He BCTY-
HAIOT B IIPOTUBOpEYNe CO CTaTbelt 15» u «[a]anHbIi
MeXaHM3M IIpefHa3Ha4YeH He [/ yTBEPK/JEeHNs OT-
Kasa OT MCIIOIHEHNA MEeX/YHaPOJHbIX JOTOBOPOB 1
OCHOBAHHBIX Ha HUX pelIeHMiI MeXKIOCylapCTBeH-
HBIX IOPYICAVKIVOHHBIX OPIaHOB, a [/ BBIPAOOTKM
KOHCTHUTYIMOHHO IPMEMIEMOT0 CII0c06a JCIIONHe-
HUA Takux peueHuit Poccuiickoit Gepeparnyeit mpu
HEYK/IOHHOM 00eCIie4eHNY BBICILIEl I0pUANIeCKOl
cubt Konctutynuu Poccntickoit @epgepanym B poc-
CUIICKOJ TPABOBOIJI CUCTEME, COCTABHOM YaCThIO KO-
TOPOJ1 AB/IAIOTCA OfJHOCTOPOHHME Y MHOTOCTOPOH-
HIIe MeX/JyHapoHble Torosopbl Poccum».

B rakom cnyyae Koncrurynmonnsiit Cyn 060-
eJl CTOPOHOM M OCTAaBM/I OTKPBITBIM BOIIPOC O
COITIACOBAHMM TapAHTUII CT. 46 M T. H. «IIpaBa Ha
Bo3paxeHusA» Poccutickoit Pepgepaunn. AprymeH-
TpoBaHHas nosunyA Cyja Ha 3TOT cYeT BHeC/Ia
Obl CBOIO 71enTy B obecledeHMe «BEPXOBEHCTB[a]

[paB dYeJloBeKa U HAIMOHANBHON KOHCTUTY-
unn»  [Vcmonmmuos  2020:69] B 0TeyecTBEHHOM
[PaBOIOPSI/IKE.

EnBa 11 yMecTHO HallOMUHATD B aKaIeMUY€CKOI
paboTre 0 CyOBEKTMBHOCTHU B3ITIAZOB aBTOPOB TeK-
cra. [IpereHsuss Ha OODBEKTMBHOCTb MOXKET OBITH
HOJKpeIIeHa TOJbKO apryMeHTaMM! 1 JJOKa3aTeNlb-
cTBaMu. B 9TOM cMbICTIe MI06asi OLleHKa aBTOPCKOI
HO3MIVY KaK CyObeKTVBHOI PV HAJIMYVH JOBOJOB
B ee MOATBEPXKMEHMe, cKopee, crekymranya. CaMo-
HaJlesAHHO COYTEM CBOIO 3a/jady B YaCTV apryMeHTa-
1y de lege lata BHIIONMHEHHOI. 3a1aB HY>KHbIII KOH-
CTUTYLMIOHHBIN KOHTEKCT, IepelijieM K HECKOIbKUM
oneHKaM de lege ferenda.

3. Koncrurymsa Poccun u MexxgyHapopHble
CTaHJAPTHI MPaB YenoBeKa (HEKOTOPbIe OL[EHKIN)

CnoxxmBleecs TpagMLMOHHOE IIOHMMAHNE IIpa-
BOBOI'O CTATyca JIMYHOCTU KaK BOIIIOLIEHM:A IIpaB
u cBobop, 3akperieHHbIX B Koncruryiym Pocenit-
cxoit Denepanuu u eMCTBYIOIUX BHYTPUTOCYap-
CTBEHHBIX AKTaX, y’Ke He COITIACYeTCs C KOMILIEKC-
HBIM COJiep>)KaHMeM TAKOTO CTaTyca, HOCKOIbKY B
€ro pernaMeHTalyy Bce OOJBIIYI0 POIb MUIPAIOT
MeX/YHapOJHO-TIpaBoBble HOpMbL. O6 3TOoM He-
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IBYCMBIC/IEHHO roBoputcs B 4. 1 cT. 17 Konctury-
uuu Poccniickort @enepanmn.

B 4. 1 ct. 17 Koncturynuu PO ynymena opHa
O4YeHb Ba)KHAasA [leTalb — CChIIKA HAa MEX[YHa-
poxHble porosopbl Poccuiickoit Peneparun. Bos-
MOXKHO, C/IOBOCOYETAaHME «V B COOTBETCTBUM C
HacrosAmelt Koncturynueit PO», mo3sonser mpaso-
IPUMEHUTENIO CChIIaTbhcA Ha 4. 4 ¢T. 15 KoHcTuTy-
uuu PO, B KOTOPOI MeX/yHapojHble OIOBOPHI
P®, npumenseMble HENOCPENCTBEHHO B JeATelNb-
HOCTH CYZIOB, IPOKYPAaTYPbl, IPaBOOXPaHUTEIbHbIX
OpPTaHOB, MCIIOJTHUTETbHON BIACTY M OCOOEHHO IpK
obecreyeHNN U 3alMTe IPaB YelOBeKa 1 TPax/a-
HIIHA, ABJIAITCA TAK)Ke YaCTbI0 POCCUIICKOII ITpaBo-
Boil cucrembl. Kak ormeuan npodeccop I. B. Ur-
HATEHKO, «IIPeOJio/ieH)e HeCOITTACOBAHHOCTHU [BYX
KOHCTUTYIMOHHBIX ~(POPMYIMPOBOK JOCTVDKUMO
JINILID HOCPENCTBOM YCTPaHEHM s OTMEYEHHOTO IIPo-
Oema. BriosHe feiiCTBEHHBIM CPeICTBOM SBIISETCSA
BHYTPUKOHCTUTYLIMOHHOE COIIOCTaBJIeHMe, II0fpa-
3yMeBalolliee MHTEePIPETALNIO HOpMbI 4. 1 ¢T. 17 B
KOHTEeKCTe HOpPMBI 4. 4 ¢T. 15» [Vrnarenko 2003:9].
B Takmx cuTyaumax pemeHye Ipo6IeMbl Lienecoo-
OpasHO MCKATb B COITIACOBAHHOM TOJIKOBaHUM 1 CO-
BMeEILeHHOM IIPMMEHEHNH YKa3aHHbIX KOHCTUTYL-
OHHBIX HOPM.

B kauecTBe mpuMepa MOXKHO IIpUBECTH oOliee
noHumanue 4. 2 ct. 37 Koncrturynun PO, rae cka-
3aHo: «[IpuHymuTeNnbHBIN TPYH, 3anpemen...». [lpu
3TOM HET HOSCHEHWII, YTOYHAIIIMX CMBICT 3TOTO
sanpera. Mex[y TeM MeXIyHapOJHO-IIPaBOBbIe
aKTbl, B T. 4. KOHBeHLMM MeXyHapOJHON opra-
HU3aIMM TPyAa, MeX[yHapO#HbI/ MaKT O Ipax-
IAHCKMX M TTOMUTUYECKNUX IpaBax 1966 r., KouseH-
M4 O 3alUTe IIPaB Ye/oBeKa I OCHOBHBIX CBOOON
1950 ., comep)kaT mepedeHb BUIOB PabOTHI MK
CITy>XObI, He BK/II0YaeMBIX B KAaTETOPUIO IPUHYAMU-
TE/IbHOTO TPYZa.

MoxHO cuMTaTh OYEBUHBIM, YTO KOHCTUTYLIU-
OHHOE IIpefIIiCaHNe JO/DKHO IPUMEHATHCA TONbKO
B KOMIIJIEKCE C II0JIOKEHUAMY Ha3BaHHBIX MEK/YHa-
pOnHBIX oroBopoB. CerofHs:A 3Ta 3ajia4a oberyaer-
s, TTOCKONbKY B TpygmoBoit kogexc PO, mpuHIuIb
KOTOPOTO OCHOBAaHbl Ha MEXIYHapOJHOM IIpaBe,
BK/IIOYeHa CT. 4 «3amlpelleHye NPUHYAUTEIbHOTIO
TPy/ia», JOIOMHAIAsA 3alIpeT XapaKTepUCTUKAMI,
BOCIIPOU3BOAAIIMMY MO0 KOHKPETUSMPYIOLVIMI
MeX/YHapOJHbIe yCTaHOBJIEHN .

B sTOM KOHTEKCTE CIpaBeInBO CY>KIEHMe O ca-
MOCTOATE/IbHOI LIEHHOCTH IIpaB M CBOOOJ, 3aKpe-
IJIEHHBIX B MEKIYHapOAHBIX akTax [Peters 2009:190;
Peters 2016:192-193]. BecoMbIM aprymeHTOM B
0JIb3y KOMIUIEKCHOJI OLIEHKM CTaTyca TMYHOCTY U
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110 MeXJ[yHapOIHOMY, ¥ II0 HAaIlMOHAa/IIbHOM Y Ipa-
BY ABJIAIOTCA HOPMBI COOTBETCTBYIOLINX (hefieparn-
HBIX 3aKOHOB: (popMy/mpoBKu cT. 3 DeepanbHOro
KOHCTUTYILMOHHOTO 3akoHa «O cygmeOHOI cucTe-
Me Poccuiickoit ®epepanyum», ctT. 7 IpaxgaHckoro
kofekca P®, c1. 1 YronoBHO-IpolieccyaabHOTO
Kopekca PO u ppyrume BHYTpUrocyfgapCTBeHHbIE
HOPMaTUBHbIE aKTbl, a TaKKe IpaKTuka Koncru-
TyuuoHHoro cyzia PO, Bepxosroro cyga PO u papa
KOHCTUTYIMOHHBIX U YCTAaBHBIX CYHOB CyOEKTOB
Poccuiickoit @epeparum.

CypaM, (QOpMyIMpYROLIMM CBOM peLIeHMA IO
fieraM, IIOHVMaHMe KOTOPbIX 00ycoBeHo Kak KoH-
crutyuyeit u genepanbHpiMu 3akoHamu P®, Tak un
MeXXIyHapoHbIMM loroBopamu P@, cienyer nMeTh
B BIJLY, 4TO U IIPaBa, 3aKpeljieHHble B KoHcTuTynum
PO u denepanbHbIX 3aKOHAX, 1 IIPaBa, CGOPMYINPO-
BaHHbIe B MeX/[yHapOJHOM IIaKTe O IPaKIAHCKUX
U MONUTUYECKUX IIpaBaX, B EBpoIeiickoil KOHBEH-
MY O 3allTe IIPaB 4elOBeKa ¥ OCHOBHBIX CBOOON
U IPYyIMX MEXKIYHAapOJHBIX JIOTOBOPAX, AB/IAITCA
CyObeKTUBHBIMY ITPaBaMy YeIOBEKa U TPaKIaHIHA
C OJJHO3HAYHBIMM HOPUMYECKMMU TIOC/IEACTBUAMIA,
BKJIIOYas IIPABOBYIO, B T. 4. CYAEOHYIO 3alINUTY.

B arom cMmbIciie MeXyHapOgHble CTAaH/[APThI
mpaB 1 CBOOOJ YelOBeKa MMEIOT [IBOJICTBEHHYIO
npupony. OHM, BO-IEpBHIX, IPeJyCMATPUBAIOT
MeX/JYHapOJHbIe 003aTe/IbCTBA TOCYAAPCTBA, IPU-
HATbIE UM IIO €r0 COITIACKIO B Pe3y/lbTaTe 3aKIIio-
4eHMsA MeXJYHApOJHOIO JJOroBOpa MM Y4acTUs B
MEXTOCY[JApCTBEHHOI IIPaKTUKe, CHOPMUPOBAB-
IIeil MeXAYHApPOJHBIN 00bIvyail. VIHbIMU coBaMu,
MeX/YHapOJHble CTAHAAPTHI IIpaB Ye/loBeKa — 3TO
MeX/JYHapOJHbIe 00A3aHHOCTY TOCY/IAPCTBA.

Bo-BTOpbIX, Takye CTaHApThl HENOCPEeJCTBEH-
HO oOpalleHbl K UX IJIaBHBIM OeHeduumapam — du-
3MYECKMM M B HEKOTOPBIX CIy4asX HOPUANYECKUM
nMuaM.  MexXyHapofHble CTaHApThl COfepKar
KOHKpeTHbIe IIPaBOMOYNA, [IPUHAJIEKAILE YeTIo-
BEKY 1 COCTABJIAOLINE COflep>KaHMe ero cTaTyca I10
MEX/YHaPOJHOMY 1 OIIOCPEe[OBAHHO BOJIEil ToCy-
flapCTBa BHYTPUTOCYAAPCTBEHHOMY IIPABY.

B oTeyecTBEHHOI JOKTPVHE IIPU3HAHA T. H. T€O-
puA MeyaTaLuM, COCTOAILLAA B TOM, YTO MH[UBU
He MOXKeT IpsMO 00/1afaTh paBaMy ¥ HeCcTn 00s-
3aHHOCTH II0 MEXJYHaDOJHOMY IIPaBY, He AB/AACH
ero cyobekroMm [3uMHenko 2006:82-96; VBaneH-
ko 2010:135-161; Ycenko 2008:135; YepHudeHko

2009:637-640]. Ero MeXpyHapomHO IpM3HAHHBIE
mpaBa ¥ CBOOOABI OOpalleHbl NMIIb K TOCYHap-
CTBaM, Ha KOTOpble BO3/araercs 00s3aHHOCTb VX
obecriedeHns MMpy HOMOILY BHYTPUTOCYAPCTBEH-
HOTI'0 MeXaHu3Ma.

Taxoll mopxon MAENHBIMY KOPHAMM YXONUT B
TOCIIOICTBOBABIIYI0 B COBETCKON TEOPUM MEeX[Y-
HApOJHOTO IIpaBa KOHIIEMIMIO OTPULIAHNS MeX/Y-
HapOJHON IpaBOCYOBEKTHOCTM MHAuBKUAA. Dusn-
YecKoe JIMII0 He MOXKeT IpsIMO 00J1afiaTh IpaBaMu
Y HeCTy 00S3aHHOCTY 110 MeX/YHAPOLHOMY IIPaBy
[Kypc...1967:161-165; Kypc...1989:159-181]. Mex-
JlyHapOJHbIe IIPaBO3alINTHbIE HOPMbI IIPUMEHSIOT-
Cs1 K MHAMBUJY OIIOCPENOBAHHO, MUIIb OYAy4YM BO-
IUIOLIEHHBIM) B HOPMBI BHYTPUTOCYaPCTBEHHOTO
npasa.

B HbIHEIIHYX peanysiX IPUHATH TaKYI0 ITO3ULII0
CTIOXKHO. MeXIyHapoJHble CTaHAapPThI IIPaB 4eso-
BeKa He TO/IbKO IIPeyCMaTpuBaioT 00513aHHOCTb I'O-
CYHapCTBa KaK y4aCTHMKA COOTBETCTBYIOIIETO MeX-
JIyHapOJHOTO COIVIAIIEHVISI VTV TTPABOIPYIMEHNUTES
MEXIYHapOJHOTO 00bIYasi, HO U IPSIMO IIPEfOCTaB-
JIAI0T MHAVBUJY IpaBa M Jake BO3/IATAlOT Ha HETO
abcTpakTHbIe 0053aHHOCTY, OPVMEHTNPOBAHHbIE Ha
HpsIMOe IIpUMeHeHVe B IIpefiefiax HalMOHATIbHOI
IOPUCAMKIINMY M HETIOCPEICTBEHHOE PeryInpoBaHue
BHYTPUTOCY/JAPCTBEHHBIX OTHOLLIEHMI.

MexayHapopHble IIPaBO3AIUTHbIE CTAHAAPTHI
SBJIAIOTCS HEOTheM/IEMbIM KOMIIOHEHTOM CTaryca
JIMYHOCTY IO MEXAYHAPOTHOMY ¥ BHYTPUTOCY-
fapcTBeHHOMY mpaBy. O6 9TOM CBUJIETENBCTBYIOT
TeKCTya/IbHble (OPMYIMPOBKM OONBIIVHCTBA IIpa-
BO3AIUTHBIX MEXIYHAPOJHBIX JJOTOBOPOB PEryo-
Ha/IbHOTO U YHMBEPCA/IbHOrO YpOBHel. Peub njet o
(bopMyax TUIIA: «KQKIBII YeTOBEK MMeeT IIPaBo...»
(MeXxayHapOZHbII ITAKT O TPAXKFAHCKMX M TTOTINTH-
YecKMX IpaBax 1966 I.); «KQXK[bIil UMEEeT paBso...»,
«IIPaBO KAX/OTO Ha...», <HUKTO He MOXET OBITb...»
(KoHBeHIMs1 0 3aiuTe 1paB YenoBeka ¥ OCHOBHBIX
cBo607; 1950 I.); «KaXK/[bli1 YeOBEK MMeeT IIPaBO...»
(Bceobmas pexmapanms mpaB denmoBeka 1948 r.);
©KEHILIMHAM IPUHAJIEKNT...», «©KEHIIMHAM MO-
ryT...» (KOHBeHIMA O MOMUTNYECKNX MTpaBax >KeH-
uyH 1959 r.). JJaHHble OYKBaJbHBIE IIOTIOXXEHMS
VICXOJIAIT U3 TOTO, YTO IIpaBa U CBOOOMBI IIPEOCTaB-
JIIOTCS 9eTIOBEKY, TOCY/JAPCTBO Ke IMPVHMMAET Ha
cebs 0bs3aTeNbCTBA IO 00ECIIeUueHIo U COOMIoe-
HMIO TIPaBO3ALINTHBIX CTAaHAAPTOB.

'® Mpaega, B YMNK PO gonyuieHa TepMMHONOMMYECKas HETOYHOCTb: O6LENPU3HAHHBIE MPUHLMMbI U HOPMbI U MEXAYHAPOS4-
Hble foroBopbl PO yKa3aHbl Kak 4acTb 3aKOHOAATENbCTBA, @ He MPaBOBOW cricTeMbl Poccuu.
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Cyne6Has 3ampyta mpas 1 CBOOOJ Ye/toBeKa Cripa-
BeIIMBO CUnTaeTCs 9QQPEKTUBHBIM OPUINIECKUM
CpefcTBOM, 00eCHeuNBaIONIMM X ITOC/Ie0BaTeNb-
HYI0 peanusauuio. TpafiullMOHHBIM MeXaHU3MOM
TaKOJ 3aLMTHI AB/IAETCA 1eATeIbHOCTD HAllMOHA/Ib-
HBIX CYJIOB KaK OJHOJ U3 Pa3HOBUIHOCTEI OPraHOB
TOCY[IJapCTBEHHOII BIacTu. Perymaropom sroi pes-
TEIbHOCTU CITY>KaT HOPMBI BHYTPUIOCYHAPCTBEH-
HOTO IIpaBa, IPEXJe BCEro, KOHCTUTYLMOHHbIE
mpennucanud. B ux umucne HopMma 4. 1 cT. 46 Kon-
cruryuun PO: «Kaxpomy rapantupyercs cygeOHas
3alliTa ero mpas U CBOOOM».

VHTepec K HALMOHA/IBHOI CyAeOHO fesTenp-
HOCTH TPUCYIL ¥ M&XYHAPOJHO-IIPABOBOMY Pery-
npoBaHuio. Bceobmas feknapanys mpas denoBeka
1948 1. rmacut: «Kazplil yenoBex MMeeT IIpaBo Ha
3¢ dexTNBHOE BOCCTAHOBJIEHME B IIpaBax KOMIIe-
TEHTHBIMM HAIVIOHA/JIbHBIMU CY[JAMU B CIy4Yasx
HapyLIeHMA €ro OCHOBHBIX IIpaB, IpeJoCTaBJIeH-
HbIX eMy KoHcturynmeit wim 3akoHom» (cT. 8). B
HECKOJIbKO MHOJT popMe TaKoll IIOAXOZ, BBIPaXKeH B
MexX/1yHapOoIHOM TIaKTe O TPaKIaHCKUX U IOIUTH-
4ecKMX IpaBax 1966 I.: KOKObII MMEET IIpaBo MpK
PAacCMOTpeHMN NPebABAAEMOI0 €My YTOJIOBHO-
ro OOBUHEHVA WM IPY OIPENe/IeHNN €To IIpaB 1
06s3aHHOCTell B IPa)XIAHCKOM IpOllecce Ha CIpa-
Bel/lMBOe U NyOMMYHOe pa3bupaTenbCTBO [iena
KOMIIETEHTHBIM, HE3aBVCUMbIM 1 OeCIpUCTpacT-
HBIM CY[OM, CO3JJaHHbIM Ha OCHOBaHUM 3aKOHA
(m. 1 cT. 14). AHa/IOTVYHBI IPEJIINCAHNSA AeIICTBYIO-
mett B pamkax Coseta EBponbl EBpomneiickoit KoH-
BEHIIM O 3aII[JITe [IPAB 4e/I0BEKa 1 OCHOBHBIX CBOOO
1950 1. (1. 1 cT. 6).

Oco60e BHUMaHME K HAIMOHATIbHBIM CyZieOHBIM
CpeicTBaM, CBOJICTBEHHO€ KaK BHYTPUTOCYHap-
CTBEHHBIM, TaK ¥ MeXJ[yHapOJIHO-IIPaBOBbIM HOP-
MaM, TIPOABUIOCH B CUTYalLVIAX BBIBOJA IMPOO/IEMbI
3alMThl NpaB ¥ CBOOOJ Ye/loBeKa Ha MeXMIyHa-
ponHbIil ypoBeHb. KoHcTuTynMonHslit cyy PO He-
OJIHOKPATHO CChUIA/ICA B CBOMX IIOCTAaHOBJIEHMAX U
olpefie/IeHNAX Ha CT. 14 MeXIyHapogHOro IIaKTa
0 TpaX/IaHCKUX M MONUTUYECKMX IIPABaX 1 Ha CT. 6
EBpomneiickoit KOHBEHIIMM O 3allUTe IIPaB 4e/I0BEKa
Y OCHOBHBIX CBOOOJ] /11 000CHOBaHMs IpaBa, ra-
paHTupoBaHHOro He TonbKo Konctutynueit PO, Ho
Y HOpMaMI MeX/[yHapOJJHOTO IIpaBa.

Koncruryiyonnsiit cyy PO ocoboe BHMMaHMe
obpamiaer Ha Cy#eOHYI 3alMUTy IpaB M CBOOOX
4e/loBeKa M TPaK[aHMHA KaK B3aMMOCOITIACOBAH-
HBIJI IPOLECC, COBMELAIOUINII HalVIOHA/IbHbIE U
MeX/YHapOJHble MEXaHM3Mbl, BK/II0YasA Ha3BaHHbIE
Bbille. KOHCTUTYLIMOHHBI €Y/ HEOFHOKPATHO HOJ-
TBEPXKZIa/l B CBOMX IIOCTAHOBJIEHMAX IIPABO KaXK-
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JIOTO Ye/IoBeKa ¥ IPaXK[JaHMHA, B COOTBETCTBUM C
MeX/YHapogHbIMU foropopamn P®, obpamarbes
B MEXTOCY/lapCTBEHHbIE OPTaHbl 110 3alLjITe IIPAB U
cB0OOJI YesIoBeKa, €C/IV MCYePIIaHbl BCe MMEOLIecs
BHYTPUTOCY/JApCTBEHHbIE CPECTBA IIPABOBOII 3a-
IIMTHL, KaK 3TO U NPegycMOTpeHo 4. 3 cT. 46 Kon-
cturyuun PO.

Hanbonee apdexruBHas cucrema paccMoTpe-
HMs MHAVBUAYQJIbHBIX oOpamjeHuit (>kamo6) u
I0OpUIMYECKOTO pearvpoBaHMsA Ha HapyLIeHMs To-
CY[APCTBEHHBIMM OpPTaHaMM MM JO/DKHOCTHBIMU
JMIAMY TOCYHAPCTB IIPAB YeloBeKa CIOKMIACh B
pamkax Cosera EBpomnbl B coorBercTBUM ¢ EBpoO-
NEJICKOJ KOHBEHLMEN O 3aljuTe IPaB 4Ye/lOBEKa I
OCHOBHBIX CBOOOI 11 ITPOTOKOJIOB K HEIl.

B c1. 13 KoHBeHIIMM ITPOBO3IIAIIAETCS «IIPABO
Ha 3(QeKTNBHOEe CPEACTBO IMPABOBOI 3aLINTHI».
31ech peub uzieT O IpaBe KaK[Oro, YbM IpaBa U
cBOOOJIbI HAapPYIIEHBI, HA IPABOBYIO 3aLIUTY B TOCY-
fapcTBeHHOM opraHe. J xoTa B TekcTe KonBeH1uM
HeT CIIelMa/lbHbIX IIOJIOKEHNUII O IIpaBe Ha I0PUU-
4eCKyl0 3aIUTY B MEXIOCYJapCTBEHHOM OpIaHe,
IO CYLIECTBY, TaKOe IIPaBo MpeIosaraeTcs B Gpop-
MYNIMPOBKe CT. 34 o KoMIeTeHLuM EBpoIericKoro
Cyna 1o npasaM yenoBeKa IPUMHMMATh MHAUBUJY-
aJIbHbIe JKa/IOOBI OT JINL] VMIY TPYII JINL, KOTOPble
YTBEP>K[AIOT, YTO ABM/INCH XKePTBAMM HApYIIEHNUA
OJIHMM 13 TOCY/iapCTB — y4acTHMKOB KoHBeHIMN nx
IpaB, IpU3HAHHbIX B KOHBeHLMN MM B IIPOTOKO-
nax k Heit. CormacHo GopMyTMpoOBKe 9TOI XKe CTa-
by KOHBeHIIMN, 0rOBapMBaloIIMecs TOCyJapcTBa
00513a/IMCh «HUKOMM 00pa3oM He IPeIsiTCTBOBATDH
9 deKTUBHOMY OCYIIECTBIEHUIO I3TOTO IIpPaBa».
OueBunpiHO, MOJL «3TUM IIPaBOM» 37leCh OHMMAEeTCs
npexxzie Bcero He npaso Cyfa IpUHMMATh XanoObl,
a IIpaBO MHAMBMNJIA HATIPABJIATH 5Kamo6bl B Cyz.

Benen 3a ct. 6 BeeoOueit gexmapanyy npas de-
NoBeKa CT. 16 MeXIyHapOZHOro IaKTa O Ipax-
JlAHCKUX ¥ TONMTUYECKUX IpaBax yCTAaHAB/IMBAET:
«Ka)xpIil yenoBex, rfie Obl OH He HaXORMIICSA, MMe-
eT IIPaBO Ha IPM3HAHME ero NPaBOCyObEeKTHOCTIY.
JlaHHYI0 HOpMY MOYKHO PAacCMaTpUBaTh He TO/IBKO B
IPOCTPAHCTBEHHOM, HO I B IOPUMYECKOM acIeKTe,
uMesl BBUJly YHMBEPCA/IbHOCTb JIMYHOCTHON IIpa-
BOCYObEKTHOCTU IPVMEHMUTENBHO K HAI[VIOHA/Ib-
HOMY U MEXJYHapOJHOMY IpaBonop:AnKy. JVHoe
BOCIIPYATHE JM OTpaHNYEHMe HPaBOCYOBEKTHOCT
JIMYHOCTY PaMKaMI HAlYIOHA/IbHOTO IIPaBa IIPMUBO-
JIUT «K paspbIBy CTPYKTYPHI €€ IIPaBOBOTO CTATyCa»
[MexxpyHaponHoe 1paBo 1... 1991:27]. [JobaBum K
CKa3aHHOMY, 4YTO TP MHOM IOJXOfie COfiep>KaHMe
JIOCTOMHCTBA JTMYHOCTY KaK IOPUMYECKON KaTero-
puUM pacrajaeTcsa Ha fiBe HepaBHbIe U JIMIIEHHbIE
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€MHCTBA COCTaBHbIE YaCTU: JOCTOMHCTBO, pean-
3yeMoe B KOMIIIEKCe COOCTBEHHBIX YCU/INII IMIHO-
CTU U OXPAHUTEIbHOI eATebHOCTY TOCYAapCcTBa
(BHYTpeHHMII KOMIIOHEHT JOCTOMHCTBA), ¥ HOCTO-
VHCTBO, O0ecreyrBaeMoe VCKIIUUTEIbHO TOCYy-
JApCTBOM BHE CAMOCTOATENbHDIX I€MICTBUIL TMYHO-
¢ty (MeX/YHApOLHbIT KOMIIOHEHT JOCTOMHCTBA). B
IIepBOM C/y4ae IPe3loMUPYIOTCA B3aMOJEIICTBYIO-
11e IPaBOCYObeKTHOCTY TIMYHOCTY V1 TOCYapCTBa,
a BO BTOPOM — IIPaBOCYO'bEKTHOCTD JIMYHOCTHU OT-
BepraeTcst M Kak Obl IOKpbIBAaeTCs HMPaBOCYObeK-
THOCTBIO TOCyfiapcTBa’’.

B aToM maHe mOOOIBITHA TOYKA 3pEHUSA IIPO-
¢eccopa I. B. VIrHaTeHKO, KOTOPBII CIUTAL, YTO TAK
HasblBaeMas IIOMOIb TOCYHAapCTBa MOXKET IPOSB-
JIATBCA M BO BHYTPUTOCYHApCTBEHHOI cdepe mpu
HOPMaJIbHbIX B3aMOOTHOLIEHMAX PasHOYPOBHe-
BBIX CYOBEKTOB. IIpyMeHMTENBbHO JKe K MeXIyHa-
ponHOIT cdepe, ec/yt OTBIEYbCS OT ABHO MPOCTYIIA-
IOLETO B IIPVBEJEHHOI (pase NaTepHAIICTCKOTO
HacTpos, pedb JO/DKHA MATH O JOOPOCOBECTHOM
BBIIIO/IHEHUM TOCYAAPCTBOM MEX/[YHApOJHBIX 005-
3aTe/IbCTB, OXBATBIBAIOIINX M €r0 COfieliCTBME pea-
NM3ALUY TIPAB HAXOJAIMXCA IOJ, €I0 OPUCAUKIMEN
MHJVBUIOB, — IIPaB, IPM3HAHHBIX MEX/[yHaPOJIHbI-
MM JOTOBOpaMM U 0OpasyIoIIMX B COBOKYIIHOCTY
CaMOCTOATEIbHYI0 MEeX/YHaPOAHYI IPaBoOCyOD-
eKTHOCTDb MHauBKa [Mraarenko 1999:33]. Haubo-
7iee 3HAYMMBIM IIPOSIB/IEHNEM TAKOTO CTaTyca Ciy-
KUT TPaBO Ha oOpallleHue B JOTOBOPHbIE OPraHbI
IO 3alNTe MpaB U CBOOOJ, IPU OCYILIECTBICHUN
KOTOPOT'O MH/IMBIJ, BCTYIIA€T B OTHOIIEHNUA C KOM-
HEeTEeHTHbIM MeX/[yHapOJJHbIM OPIaHOM.

B cBs3u ¢ coBMeleHeM MeX/lyHapOIHO-IIPaBo-
BOTO U BHYTPUTOCY/IAPCTBEHHOTO (KOHCTUTYLVIOH-
HOT0) pery/IMpOBaHNA IPaBO3AIUTHBIX CTAHAAPTOB
B CTaTycCe JIMYHOCTY C/IeflyeT OOpaTUTh BHMMaHMe
Ha CylLIeCTBEHHbIE Pas3NnNyusA, KOTOpble BbIAB/AIOT-
cs npu conoctasnenuy Koncturynum PO u mexpy-
HapOJIHO-NIPaBOBbIX aKTOB. IloXanyii, cambIM 3a-
METHBIM KOHCTUTYIVIOHHBIM IIPOOENIOM SABJIAETCA
orcyrcTBye B Il 2 Konctutynunu PO nonoxenns,
KOTOpoe B ¢T. 11 MexxgyHapogHOro makra o6 sKo-
HOMMYECKMX, COLMA/JIbHBIX U KYIbTYPHBIX IpaBax
1966 1. IpOBO3IIALIEHO KaK «IIPaBO KaXKJOro Ha J10-
CTaTOYHBIV )KM3HEHHDIJI YPOBEHD JI/I1 HETO CaMOTO
U €ro CeMbU, BKJIIOYAIOINMIT JOCTATOYHOE NUTAHUE,
OfIeXXy 1 SKMINILE, M HEITPEPhIBHOE YITydlleHue yc-
TIOBYIA YKUSHN.

MOo>XHO IIPeATIONOXNUTD, YTO paspaborunkn Oc-
HOBHOTO 3aKOHA MICXO[VI/IM M3 PeanbHOCTH, XapakK-
TepHOIT [yIsi Toro BpeMeHu. Hekotopyio rnbkocTb
rocypapcrsam npegocrasder 1. 1 cr. 2 Ilakra, Ka-
CAIOLIMIICA IOCTENEHHOTO 1, 3aTeM (IIOCTeNIeHHOTO
¥l TIOJIHOTO) OCYIeCTB/IEHNS IPJM3HABAEMBIX B HEM
IpaB «B MAKCUMA/bHBIX ITpefie/iaX MMEIouXcs pe-
CypcoB». B aTOM cMbICTie BHYTPUTOCYHAapCTBeHHas
MMIUIEMEHTAllMsA ~ MEXIYHApOJHOrO  CTAaH/apTa,
OIIpeJeAIIEro [OCTOMHBI YPOBEHb >KM3HU, B
KOHTEKCTe KOHCTUTYLIMOHHOII 1ie/u pOpMIpPOBaHA
¥ Pa3BUTHA COLMATBHOTO FOCY/IapCTBa He BhIITLATe-
ma Obpl HacTONMbKO 0bpeMeHMTENBHON. OTCYTCTBIE
’Ke TaKOTo ITpaBa efiBa i1 CO00pa3yeTcs C MeXIyHa-
ponHO-IIpaBoBBIMY 06sA3aTenbcTBa Poccum.

Cornacso 4. 1 ct. 50 Koncturyuun PO, «unkro
He MOXKeT OBbITb IIOBTOPHO OCYX/EH 3a OIHO M TO
xe mpectyiieHue». Popmyna non bis in idem Bo-
mnoeHa B cT. 4 ITporokoma Ne 7 x EBponeiickoii
KOHBEHLIMM O 3alliTe IpaB uyenoBeka: «Hukro ne
JIO/DKeH OBITh IIOBTOPHO CYAMM VIM HaKa3aH B yTO-
JIOBHOM TIOPAJKE B PaMKaX IOPUCAUKINYU OHOTO U
TOTO Ke TOCY/JapCTBa 3a IPeCTYIIeHNe, 32 KOTOpoe
y>Ke OBIT OIpaBJjaH WM OCYXJEH B COOTBETCTBUN
C 3aKOHOM I YTO/IOBHO-IIPOLIECCYa/TbHBIMM HOpPMa-
MM 9TOTO rocyzapcrsar. OueBnHa 6omee comepxa-
Te/IbHasl KOHBEHIIMOHHAA XapaKTepUCTIUKA JaHHOTO
npaBwia. Takum 06pa3oM, TPy COITTACOBAHHOM TOJI-
KOBaHUM M IPYMEHEHN) YKa3aHHbBIX HOPM CrIeflyeT
VICXO[IVITD 113 HEBO3MOXKHOCTH He TO/IbKO TIOBTOPHO-
TO OCYXKJIeH)s, HO ¥ TIpUBJIeYeHNA K CyfieOHOIT OT-
BETCTBEHHOCTH, TIpM4YeM U B CUTYyalUAX IepBOHA-
4a/IbHOTO OIpaBIaHMA.

[IprsHaHMe HEMOCPENCTBEHHOTO IIPUMEHeHNU
BO BHYTPUTOCY[APCTBEHHBIX OTHOIIEHMAX MEX]Y-
HapOJIHbIX JOTOBOPOB ¥ 00IeIPV3HAHHBIX IPVHIIN-
TIOB ¥ HOPM MEKIYHapOJHOTO IIpaBa IpefIonaraeT
TPaKTOBKY IIPaB 11 CBOOOJ] Ye/I0OBeKa 1 TPaXKiaHNHA B
COOTBETCTBUY C TAKMMU MEXYHApOHO-ITPABOBbI-
MM HOpMaMM M CTaHJApTaMy, laKe B TeX CIydasx,
KOTJIa TaKue IpaBa ¥ CBOOOJbI He IMEIOT aHaJIora B
Koncturynum u gpepepanbHbIX 3aKOHAX 1100 OT/IN-
YaIOTCS BO BHYTPUTOCYHAPCTBEHHOM HOPMaTVBHOM
VICTIOTIHEHNM OT MPeNNNCaHuil MeXyHapOZHOTO
IpaBa I10 COfiepKaTeTbHBIM TTapaMeTPaM.

B mopo6HBIX cHUTyalusax HONBITKAa «pas3obiie-
HMA» IPaB ¥ CBOOOJ Ha [BA 3aMKHYThIX IIPOCTPaH-
cTBa (MEX/[YHApOJHO-IIPaBOBOE ¥ BHYTPUIOCY-
IAPCTBEHHOE), B IIPeie/laX KOTOPBIX CYIIECTBYIOT

Y Nykawyk N.W. MexdyHapooHoe npaso. Obwas yacme: y4ebHUK. M.: Bontepc Knysep. 1996. C. 18.
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COOCTBeHHbIE CyO'beKTUBHBIE af[PeCcaThl, IOPOXK/aeT
He TOJIbKO «Pa3BOEHMe» TMYHOCTHOTO CTATyCa, HO
U CBeJleHVIe MEX/[YHAPOIHO-3aKPEI/ICHHBIX IIPaB I
cBO0OOJ, K HE3aBU/HOI PO/Y AeKIapUPOBAHHBIX, HO
JIVIIEHHBIX LIEHHOCTHBIX OPUEHTUPOB KaTeropuii.
Bpsin /M BO3MOXXHO [Jake TMIIOTETHYECKM Ipef-
CTaBUTb IIPaBa, KOTOPbIE IOPUANIECKI IIPUSHAHBI I
copmynupoBaHbl, HO He SIBJISIIOTCS CYOBEKTUBHBI-
MU IIpaBaMIL.

4. 3aKnoueHne

Vpes mpuoputeTa MeX/JyHapOJHOTO IpaBa Haf,
BHYTPUTOCYIlapCTBEHHBIM INOHATHA ¥ MPOCTa, KaK
SCHO ¥ OYeBMJHOECTeCTBEHHOE IIPeBOCXOCTBO
obuieit JOTOBOPEHHOCTM HAJ, WHAMBU/YATbHOI
IPUXOTBIO OTAeNIbHOr0. OTHAKO KaKUM Obl OXK1Ja-
eMbIM 1 JOCTYIIHBIM He Ka3a/ICs 3TOT BBIBOJ, BCe e
COBpEMEHHOE MEeXJYHapOIHOe IIPaBO, YBEPEHHO
yCTaHaB/IMBasA COOCTBEHHBII IPUOPUTET, OTAAET HA
OTKYTI TOCYJApCTBY BOIIPOC O MecCTe MeXAYHapof-
HO-IIPAaBOBbIX HOPM B HALMOHA/IbHOI IIPaBOBOI
cucreme [Yepundenko 2018:10; Bogdandi 2008:403;
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COVID-19 U MEXOYHAPOAHOE
NMPABO: OBLUUE BOIMNPOCHI

BBEJJEHME. B dexat6pe 2019 e. 6 2. Yxanv (Kumaii)
0bL71a 3apeucmpuposana 6cHbluika UHMeKUUU Kopo-
nasupyca (SARS-CoV-2), nepedasaemoti 6030yuiHo-
KanenvHoim nymem. B cepedure aneaps supyc 6vin 06-
Hapyxcer 6 Taunande u fAnonuu, 6 mapme ueHmp
naudemuu nepemecrmuscsi 6 Espony, 6 nauane anpens
Ha nepeoe mecmo no uucny saparcenuii eviunu CIIA.
Lns 6opvbvL ¢ 6upycom MHoeue 20cy0apcmea 66emu
upe3sbIatiHble Mepol, BKTI0OUAKUfUe TI0KOAYH, mMpedo-
8aHUe COUUATBHOTE OUCTAHYUY, MACCOB0€ MeCTUpo-
sanue u np. [landemus nosnuAna Ha éce cepuvl 0bule-
CIMBEHHOTI MU3HU, 6 M. Y. HA MeWOYHAPOOHble
OMHOWEHUS U MeXOYHAPOOHOe NPaso.
MATEPUAJIBI T METO[IbL. B cmamve ananusupy-
emcst peakuus Ha NAHOeMUI0 CO CHOPOHDbL 20CY0apCIne,
opeanu3auuii u 0OKMPUHbL MeNOYHAPOOH020 Npasa;
PaACCMampuBarmcs MexoyHapooHo-npasosvle acnex-
mul nandemuu: npumererue MexioyHapooHvix meou-
Ko-canumapHoix npasun 2005 2., NOMeHUUAIbHAS OM-
semcmeerHocmo  Kumas u  Opyeux eocyoapcme,
67UTHUE NAHOeMUL HA NPasa uenoseka. Koncmamupy-
10MCs NPo6eMbL HPABOB02O Pe2yUPOBAHUS 6 CBA3U C
nandemuetsi U ONPeOeNSIOMCA NYMU UX PeUIeHU.
IIpeomemom ananu3a A6/AMCA MAmMepuanbl UHO-
CIPAHHOTL PUOUHECKOLL NIPeccl, npesxde 6ce2o, nocHbl
u cmamou 6 urmepreme. Ilomumo OanHvix HayKu
MeH0yHAPOOH020 NPasa, UCNONIL3YIOMCS HAYUHble Ka-
mezopuut PUnocoPhuL, IKOHOMUKU U NOTUIMOTIOUU.
PE3YJIbTATbI UCCIIEHOBAHIIA. [nasHvie opea-
Hot OOH ompeazuposany Ha naHoemuro oouumu 3a-
senenusmuy. BO3 nosuyuonuposana cebs xax mexioy-
HAPOOHbILL  UeHmp 6opvbbl ¢ 6upycom u Oana
pexomerOauuu, Komopuie, 00HAKO, He Obill 6biN0NHe-
HbL 20CY0ApPCMBAMU, NPUHABUUUMU OOTIee MEeKUe 02pa-
HuuumenvHole mepol. OCHOBHOLL 00KyMeHI, KOMOPbIM
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pykosoocmsosanace BO3, - MexcoyHapooHbvle meouxo-
canumapnvie npasuna 2005 e. (MMCII).

Hexomopoie eocydapcmea u CMM obsurunu Kumaii
3an030as0il peakyuu U Cokpvimuu uHpopmauuy, 6
C8A3U C HemM HA 00cyxioeHue Obll BblHECEH 601POC O
npedvsenenuu k Kumaio ucka 6 Mesxoynapooruiii Cyo
OOH. HopmamueHbimu 0CHOBAHUAMU 0AHHO20 UCKA
moenu 61 crnamov nonosenus MMCII, Yemasa BO3 u
pA0 obsasamenvcme due diligence. FOpucouxyuoHHvim
ocrosanuem 0n1 oopawerus 6 MC OOH moxcem 6vi-
cmynamo cm. 75 Yemaea BO3, a 6 apoumpan - cm. 56
MMCII. Peazupyst Ha nandemuto, MHO2Ue 20Cy0apcmea
02PAHUHUTILL NPABA HeTI06eKA; NPU IMOM Obini COeNIaHbL
30671eHUS O BO3MONCHOCINU BPEMEHHO20 OMCHyNIle-
HUS OM NPABO3AUUMHDBIX 00S3aMeNbeme 6 Upe3sbi-
4aliHOTL CUMyauuu U 02PAHUMEHUS NPas 4enoeexa 6
UHmMepecax HAUUOHANLHOU 0e30nacHoCmU, 0XpPaHbvl
300p0BbA U 3aUsUMBL NPAB OPY2UX TIUY,
OBCYJKITEHME V1 BBIBOJDBI. B 3apy6excroti dok-
mpuHe 0mme4armcs HeOOCHAMOUHAS PeAKUUS Mexc-
OYHAPOOHBIX Op2aHU3aLUti, Heo0X00UMOCTb pedpopmbl
BO3 u denaromcsi npednoseHusi, HanpasnexHvle Ha
pacuuperue nonromouuti Cosema besonacrocmu
OOH 6 uacmu 60pv6vt ¢ nandemueii. ITomumo smozo,
eosopumcs o Hedocmamxax MMCII, npenamcmeyio-
WUX UX dPeKmusHomy Ucnonvb3o6auto. Bosmon-
Hocmb npuenedeHus Kumas k omeemcmeenHocmu
CMABUMCS 100 COMHeHue: 00KA3amenvCmea coom-
BeMCMBYIU4e20 HAPYULEHUS ABIAIOMCS HE00CMAmoY-
HbIMU, NOpoe HApyweHUs obasamenvcme due diligence
svicokuti, Kumaii edsa nu coenacumcs yuacmeosam 6
cydebHOM npouecce npomus Hezo. Tem He meHee, u3
NAHOEMUL MOXCHO 6bIHECU HECKONIbKO YPOKO6 O
npasa omeermcneeHHOCU (B03MONHOCHIL OMICHLY-
N7IeHUst Om NPUHUUNA NOTHOTE KOMNEHCAUUU U 0p.).
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B.J1. Tonctbix

Iopsidox omcmynieHus om npago3auiumHvix 00s3a-
MenbCcms 6 nepuod NAHOeMuu maxie Hy#oaemcs 6
YMOUHEHUU.

B yenom mexnoynapooHo-npasosas 0okmpuHa cnpasu-
JIACH ¢ 3a0aueti OCMbICTIEHUST (peHoMeHA NaHOeMul: cu-
CIMeMAmu3uposana U Keanupuuyuposana gaxmot, 00-
HAPYHCUNIA U CPOPMYTUPOBATA NIPABOBbIE NPOGTIEMDI,
Kak uacmmole, max u obujue, NPednONUNA Nymu ux
peuierust. Mano Kmo ycoMHUICS 6 uenecoobpasHocmu
CIMOTIb HeCMKOTL 27100abHOL PeaKUuu U BbICHYNUT ¢
PAOUKATILHOTE KPUIMUKOLL, 8MECTO 31020 Oblu omme-
UeHbl He0OCMAMKU OMOeNbHbIX Mep U BbicCKA3aHbL
NpeonoseHUss, HanpaserHvle HA NOBbiueHUe UX -
dpexmusHocm.

K/TIOYEBBIE CJIOBA: COVID-19, mes0dyHapooroe
1paso, mMexo0yHapoOHble OpeaHU3auUl, MemoyHapoo-
HO-NPABOBAST OMBEMCINBEHHOCD, NPABA eTI0BeKd,

MeNOYHAPOOHOe IKOHOMUUECKOE NPABO, MeHOYHAPOO-
Hoe 2yMAaHUmapHoe npaso

1A HOUTUPOBAHMA: Toncreix BJL  2021.
COVID-19 1 MexxayHapOofHOe IIpaBo: 0611yie BOIpo-
CBL. — MockoBcKkutl JypHAn mexOyHaApoOHoz0 Npasa.
Ne3. C. 45-62. DOI: https://doi.org/10.24833/0869-
0049-2021-3-45-62

Hayunoe  uccredosanue —6biMonHeHO 6 — PamKax
eocyoapcmeentozo 3adanus Ne 075-00998-21-00 om
22.12.2020 2. Homep memvr: FSMW-2020-0030 « Iparc-
POPMAUUT POCCUTICKO20 NPABA 6 YCIOBUAX OOTLULUX
6b130606: MEOPEIMUKO-NPUKTIAOHDIE OCHOBbLY.

Aemop 3asensgem 06 Omcymcmeun KOHPIUKMA UH-
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COVID-19 AND INTERNATIONAL LAW:

GENERAL ISSUES

INTRODUCTION. In December 2019, an outbreak
of coronavirus infection (SARS-CoV-2) transmitted by
airborne droplets was recorded in Wuhan, China. In
mid-January, the virus was detected in Thailand and
Japan; in March, the center of the pandemic moved to
Europe; in early April, the United States came out on
top in terms of the number of infections. To combat the
virus, many states have introduced emergency meas-
ures, including lockdowns, social distance requirements,
mass testing, etc. The pandemic has affected all spheres
of public life, including international relations and in-
ternational law.

MATERIALS AND METHODS. The article analyzes
the response to the pandemic on the part of states, or-
ganizations and the doctrine of international law; ex-
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amines the international legal aspects of the pandemic:
application of the International Health Regulations
2005, possible responsibility of China and other states,
impact of the pandemic on human rights. The problems
of legal regulation in connection with the pandemic are
defined and the ways of their solution are determined.
The subject of analysis is the materials of foreign legal
press, first of all, posts and articles on the Internet. In
addition to the data of international law, scientific cat-
egories of philosophy, economics and political science
are used.

RESEARCH RESULTS. Major UN bodies have re-
acted to the pandemic with general statements. WHO
positioned itself as an international center for the fight
against the virus and made recommendations that,
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however, were not implemented by states which adopt-
ed more restrictive measures. The main document that
guided WHO is the International Health Regulations
2005 (IHR). Some states and the media accused China
of a belated reaction and withholding information. As a
result, the doctrine has discussed the issue of bringing a
claim against China to the International Court of Jus-
tice. The legal basis for this claim could be the provisions
of the IHR, the WHO Constitution and a number of
due diligence obligations. The jurisdictional basis for ap-
plying to the IC] could be Art. 75 of the WHO Constitu-
tion, and to an arbitration - Art. 56 IHR. In response to
the pandemic, many states have limited human rights;
references have been made to the possibility of a tem-
porary derogation from human rights obligations in an
emergency and the possibility of limiting human rights
in the interests of national security, health and the pro-
tection of the rights of others.

DISCUSSION AND CONCLUSIONS. The foreign
doctrine notes an insufficient response from internation-
al organizations and makes proposals aimed at expand-
ing the powers of the UN Security Council in combating
the pandemic and at reforming the WHO. In addition,
there are shortcomings of the IHR that hinder their ef-
fective use. The possibility of holding China accountable
is questioned: there is insufficient evidence of the viola-
tion; the threshold for breach of due diligence obligations
is very high; China is unlikely to agree to participate in
the lawsuit against it. Nevertheless, several lessons can
be learned for the law of responsibility (the possibility of
deviating from the principle of full compensation, etc.).

1. XpoHonorus

mexabpe 2019 r. B r. Yxaup (Kurait) 6pi1a
B 3aperncTpUpoBaHa BCIBIIKA MHDEKINN

kopoHasupyca (SARS-CoV-2), nepepaBa-
€MOJ1 BO3YIIHO-KAIe/MbHbIM ITyTeM. CHMITOMaMM
ABJIAIOTCA JIMXOPajKa, YTOM/IEHNe, Kallelb, aHOC-
MU, TIPU OCTIOXKHEHVAX — ITHEeBMOHUS, MHKyOa-
LMOHHBII IIEPUOJ, COCTABIAET OT ABYX 10 14 mHei.
JledeHre MPOBOAUTCS NPY HOMOLIM IpeIapaTos,
YCTPAHSAOIINX CYUMIITOMBI ¥ CTUMYIUPYIOIINX VM-
MYHUTeT, Clleljiia/IbHble aHTVBUPYCHbIE IIPeNapaThl
OTCYTCTBYIOT. IIpefoTBpaTnTh 3a60/1€BaHNE MOXKHO
IpY TOMOLIM TPO(UIAKTUKY (MBITbE PYK, HOLIEHME

The procedure for derogating from human rights obli-
gations during a pandemic also needs clarification. In
general, the international legal doctrine coped with the
task of understanding of the pandemic phenomenon:
it systematized and qualified the facts, discovered and
formulated legal problems, both private and public,
and suggested means to solve them. Few questioned the
advisability of such a harsh global reaction and formu-
lated a radical criticism; instead, the shortcomings of in-
dividual measures were noted and proposals were made
to improve their effectiveness.
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al humanitarian law
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MacOK, COLMasIbHAsA AUCTAHLNA, Ae3UHEKINs 10~
BEpPXHOCTeI, M30/LANMA U Ip.) ¥ BaKIVHNPOBAHMA.
Ha 16 anpena 2021 r. saperucTpupoBaHo 147,8 MiH
cydaes 3abomeBannus, 3,12 MIH cMmepreit, 125 MiH
BBI3/IOPOBEBIINX' (CMEPTHOCTb — OKOJIO 2 %; Hau-
0osIblIIast JIETAIBHOCTD — CpeAu /uly crapiue 60 j1eT
(6omee 80 %) wm /Iy C ceppe3HBIMU 3a00/IEBAHNS-
Mu (CepAedHO-COCYAuCTbIe, auabeT u fp.). Bractu
Kuras ysemommwmm BO3, 3akpbimt pbIHOK Mope-
IPOAYKTOB B YXaHe, IPeANONTOKUTETbHO CTABIINI
VICTOYHVKOM WHQEKINY, U30MUPOBaIU OONbHBIX,
IPOBEIY MOHUTOPUHI CUTYalMu ¥ OOBABIIN Ka-
paHTUH B npoBuHLUM Xy63il. B cepenmne sHBaps
BUpYC 6b1 06HapyxeH B Tannanpe u Snonny; mo-

' Worldometer. URL: https://www.worldometers.info/coronavirus (accessed 26.04.2021).
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CJle 9TOr0 MHOTMe TOCYAapCTBa BBEMM JOCMOTp B
asponoprax. B mapre Kurait 06baBu1 06 okoHya-
HMU SIMZIEMUY M OTMEHMT OOJIBIIYI0 YacTh Orpa-
HJMYUTETbHBIX Mep, IOC/Ie STOrO LIEHTpP MaHAeMUN
nepemectuicsa B EBpory, npexxze Bcero, B JMranuo
n Vicnanmio. B Havasle anpesisd Ha IepBoe MeCTO II0
uycny 3apaxenuit o CIIA (277 Thic.).

[lns 60pbbBI ¢ BUPYCOM MHOTME TOCYHApCTBA
BBE/IV Ype3BbIYaliHbIE MEpBI:

1) orpaHuyeHue Bbe3a-Bble3fja B JApyrue
CTpPaHBI U PETVOHBI;

2) o0ObsBIeHNe HepabOUMX JTHENL;

3) orpaHmYeHue IepefBIDKeHMs (3amper MHO-
KMJATh JOMa, KOMEH/JAHTCKIUIT Yac 1 IIp. );

4)  3ampeT MacCOBBIX MEPOIPMATHIL;

5) 3aKkpbITMe psfia YUpeXJeHuil (MarasuHOB,
PeCcTOpaHOB, My3eeB, y4eOHbIX 3aBefleHNMII U TIp. );

6) TpebOBaHMe COLMATBHON AUCTAHIINY;

7) TpebOBaHVe HOLIEHNS MACOK;

8) oTClIeXMBaHNE KOHTAKTOB IIPY IIOMOLIU
MOOV/IBHBIX HPUJIOXKEHMIT;

9)  MaccoBOe TeCTHPOBAHNE;

10) MaccoBOe BaKIMHJMPOBAHNE;

11) nensypa uadpopmanuy o 3a601eBaHNN.

100 rocymapcTB BBeIM PEXNUM 4Ype3BblYail-
HOIt cutyauyu (monoxkenns). Ilangemust BpI3Bana
HeTaTUBHblE SKOHOMMYECKME CIIefiCTBUA: O00Ba
¢$oHI0BOTO phIHKA (CHYDKEHME 00beMOB TOPIOB 1
HafieHNe MHIEKCOB); IOBBIIIEHME IIeHBbI 30/10Ta 1
rocOOMUraIyit; yMeHblleHe 0OBEMOB BaIOTHBIX
pe3epBOB; OCTAHOBKY psfia IPOM3BOJCTB, MEXMY-
HapOJIHO aBMALMY, TYPUCTUYECKOTO CEKTOpa I
Ip.; HajieHNe CIIpoca ¥ IieH Ha SHEPTOHOCUTENN 1
np. [AntuHywunm 2021:56-64]. MHorme ceKTOpbI
5KOHOMYVIKM ¥ COLMA/IbHOI cephl IepelIn Ha pa-
60Ty B gucTaHiyoHHOM ¢opmaTe. OfHOBpEMEHHO
YIy4YLINIach SKOJMOIMYeckas curyanusa (B 4act-

HOCTH,
rasos).

MacimTabHOCTb M HOBM3HA IIPVHATBIX Mep, a
TaKXKe HeOIpe/le/IeHHOCTb IIePCIIeKTUB OOpbObI
C TaHfieMMell, MOCTaBMIM PsJ, BOIPOCOB, Kaca-
IOIMXCA OYAyIero NmpaBOBBIX MHCTUTYTOB M — B
Oomee obmieM IaHe — OYAyIero CyuiecTBYOLIel
UJIE0/IOINYECKOIl OCHOBBI MEXX/[YHAPOJHOTO IIpaBa.
MHorue u3 3TUX BOIPOCOB 00CYXXIAITCA B paMKax
IVICKYCCUM, Pa3BEPHYBILENICA B 3aI1aJHOI IIPABOBOII
JOKTpMHe. 3ajadya JAHHON CTaThbyl — II03HAKOMMUTD
YUTATENA C ITOV JUCKYCCUEIL.

CHMU3MIAChb KOHILEHTpalMA IapHUKOBBIX

2. Opranusanus O6vexmuenabrx Haruit

[A OOH? orpearmpoBasa Ha NaHAEMUIO [O-
BO/IBHO 00mieit Pesomonyeit 74/270 ot 2 ampe-
14 2020 1., B KOTOPOI NojjepKaia LEeHTPAIbHYIO
pons OOH B 60pbbe ¢ mangemuesi, OTMeTHIa He-
06XOMMOCTb yBa)KEHMA IIPaB 4YelOBEKa, BbIPA3N-
na coOOIe3HOBAHNUA CeMbSAM ¥ CTpaHaM, IIpU3Ha-
TEIbHOCTb MeIpabOTHUKAM, IPOABNIA ONTUMU3M
n T. 1. Cb OOH, umerommit HEKOTOPHIN OIBIT
NpVY3HAHUA SUMUAEMUIT yrpos3oit Mupy u Oesomac-
HOCTW®, OTpearnpoBan C 3aJep>KKOil, BBI3SBAHHOI
4yBCTBUTEIbHOCTDIO IIOCTOSHHBIX YIEHOB, IPEX]Ie
Bcero Kutas, x ganHoMy Bonpocy*. Tonbko 1 mions
2020 r. on npuHaAn Pesomommio 2532 (2020), B Ko-
TOPOIT yKa3aJl, 4To 0OCTAHOBKA HACWINA M HECTa-
OMIBHOCTY B KOHQIMKTHBIX CUTYaLMAX MOXKET YCy-
TyOIATh MAaHAEMUIO, A TIAHEMMsA, B CBOIO OYepelb,
MOXET YCYTYOIATb HEraTMBHOE BO3JE/CTBME KOH-
(GIMKTOB U YIrpOXKaTh IOAAEP)KaHMI0 Mupa u Oes-
OIACHOCTHU. B 9T011 CBsI3M OH moTpeboBan HeMmep-
JIEHHOTO TIpeKpaleHns 00eBbIX [eiICTBUIT BO BCeX
CUTYaUUAX, PUTYPUPYIOIINX B €T0 OBECTKE, U IIPHU-
3BaJI CTOPOHbI KOH(/IMKTOB C/le/IaTh IyMaHUTAPHYO

2 3pecb v fjanee UCNonb3ytoTca cnepytowme cokpatleHus: TA OOH - leHepanbHas Accambnes OOH; CB OOH - Coget be3o-
nacHoct OOH; BO3 - BcemupHas opraHusauua 3gpaBooxpaHeHns; MMCI — MexayHapoaHble MeAnKo-CaHUTapHble npasui-
na; YC3M3 - upesBblyaiiHaa cUTyaLma B 0611acT 06LLeCTBEHHOIO 34PaBOOXPaHEHNIS, UMEIOLLAA MEXAYHAPOLHOE 3HaUeHWe;
MC OOH - MexpyHapogHbii Cyg OOH; KMI — Komnccna mexxayHapogHoro npasa.

3 B Pe3ontouunu 2177 (2014) Cb OOH npu3Han yrpo3oii Mupy 1 6e30MacHOCTU BCMbIWKY BUpyca d6ona B Adprike 1 npu-
3Ban Bnactv Jnbepwuu, Coeppa-SleoHe 1 MBrHeN yCKOPUTb CO3AaHNe MeXaHN3MOB AJ1a 60pbObl € 3aboneBaHnem, yCTPaHUTb
€ro HeraTvBHble CoLManbHble NOC/IeACTBUA; TPETbM rOCYAapCTBa — NOAAEPKMBATb TPAHCMOPTHbIE CBA3W 1 MPefoCTaBUTb Mo-
MOLLb MOCTPaAABLUVIM CTPaHaM; BCe rOCyAapcTBa — BbINOAHATL pekomeHaaumy BO3. Ha npuHATre pe3ontoumm noBavaAnm obl-
CTpOe pacnpoCcTpaHeHre BUPYCa, BbICOKasA CMEPTHOCTb, ClIab0CTb HaLMOHANbHbIX CUCTEM 3[JPaBOOXPAHEHNA 1 Yrpo3a NocT-
KOHQIMKTHOMY MUPOCTPOUTENBCTBY B permoHe. Cm.: Svicevic M. COVID-19 as a Threat to International Peace and Security:
What place for the UN Security Council? — EJIL Talk! March 27, 2020. URL: https://www.ejiltalk.org/covid-19-as-a-threat-to-
international-peace-and-security-what-place-for-the-un-security-council) (accessed 26.04.2021). Cm. Takxe Pe3sontounto Cb
OOH 2439 (2018). flocTyn: https://undocs.org/ru/S/RES/2439(2018) (nata obpatieHns: 26.04.2020).

4 Gupta S. UNSC won't discuss COVID-19; China blocks it with help from Russia, South Africa. — Hindustan Times. March 27,
.2020. URL:  https://www.hindustantimes.com/world-news/unsc-won-t-discuss-covid-19-china-blocks-it-with-help-from-
russia-south-africa/story-qLYgAv6DMtfzPxBalO2kiO.html (accessed 26.04.2021).
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Haysy Kak MMHIMYM Ha 90 fiHel1, 4T00bI 06ecriednThb
[IOCTaBKYy TYMaHMTAPHOJI IIOMOIIY 11 MEJVLIMHCKYIO
3BaKYyalVIo’.

IIpunaTHE Pesononumu MogHAIO BOIPOC O BO3-
MOXHbIX Qopmax peakuyun Cb OOH (mommmo
OOBIYHBIX TPeOOBaHWIT IPEKPAIeHNs OTHS, IPeo-
CTaB/IeHVA TYMaHUTapHBIX Kopupopos u 1p.). Or-
meyaetcsi, 4to Cb OOH mor 651 B3sTh yHKIMIO
1106a/IbHOI KOOPAVIHALIMY ¥ BBeJieHMs B 00s3a-
TeIbHOM TIOpsAAKe Tex Mep, KoTopble BO3 Mmoxer
TOIbKO PEKOMEHJIOBATbh: 3aKpPBITHeE I'PAHMI], OKa3a-
HIe romo1y, 6opbba ¢ fe3nHpopMalyeit, pacrpo-
CTpaHeHMe BaKIMHbI.

BmecTe ¢ TeM cexblopuTM3anusA maHpeMmu (T.
e. ee OIIICaHNe B TEPMUHAX IIpaBa 0e30IaCHOCTN)
Obl/Ia TIOJBEPTHYTA KPUTHKE: S3BIK BOVIHBI CIOCO0-
CTBYyeT HPOSABICHNIO STHO-HAIMOHAIMCTUYECKIX
YYBCTB M IOAPBIBAET AYX COTPYAHMYECTBA; YHU-
KaeT MHAMBUIOB, KOTOpble He MOZYMHAIOTCA IIpa-
BIWIaM; OXKUBJIAET JAMCKYCCUIO 00 MCIOTb30BaHUM
TEXHONIOTMII KOHTPONA M CHIEXKN; HOPMAlusyeT
cMepTy («1jeHa BOVIHbBI»); BBOLUT OrPaHUYEHMUS;
YCUIMBAeT UCIOJTHUTENbHYIO B/IACTD, JIETa/IU3yeT U
HOpMan3yeT Ype3BblyaliHble Mepbl. [IpuMenuTens-
HO K IaHfieMuy MeTadopa BOJHBI He IIpefIioIaraeT
OTBETCTBEHHOTO Cy0O'beKTa — eIHCTBEHHBII BBIXO
COCTOUT B IIPU3HAHNY TAKUM CyOBEKTOM HPUPOJDI
B 1IeJIOM, YTO, B CBOIO O4Yepelib, YCYTyO/IAeT OTuyX-
IeHue OT Hee'.

Peakiyust rmaBHbix opranoB OOH, TakuM 06-
pasoM, BBIIIAAMT HEJOCTATOYHO YeTKoil 1 3¢-
(bEKTUBHOIL, Y4TO CBA3AHO KaK C HeIpeABU/IeHHBIM
XapaKTepOM yTpO3bl, TaK 1 C HEJOCTATOYHOCTBIO Cy-
IeCTBYIOI[Ero MHCTpyMeHTapyA. OfHaKO MUpoKas

pedopma OOH enBa nu Bo3MOXKHA B O/yokaiiiiee
BpeMs — 3TOMY IIPeIATCTBYIOT PasHOINACKA IIO-
CTOSIHHBIX WIEHOB, B T. 4. 11 II0 BOIIpOcaM 60pbObI ¢
MMaHgeMuen.

3. BcemupHas opranusanus
37paBOOXpaHeHNA

BO3 nosuimonnposana cebs kKak MeXyHapOJ-
HbIIT IIeHTp 60pbOBI ¢ Bupycom. 30 sHBaps 2020 r.
oHa o6bsaBwIa YC3M3 u pekoMeH0BaNIa CIeAyio-
I[Jie Mepbl:

1) Bce CTpaHbl ZO/DKHBI IPUHUMATh 000CHO-
BaHHbIC PEILIEHNS; He PEKOMEHJYIOTCA OrpaHunde-
HJA Ha TOPTOBJIIO 1 TTOE3KN;

2) HeoOXORMMO TOffiepXKaTb CTPAHBI CO Cla-
60i1 c1CTeMOII 3[paBOOXPAHEHNS;

3) HeoOXOVMO YCKOPUTb paspabOTKy Bak-
LIVH, 1€KapCTB ¥ CPEACTB AUATHOCTUKI;

4) HeobxommMMo 6OpOTHCS C fie3MHPOpMAL-
e

5) crmemyeT IIpOaHAIM3UPOBATh IUIAHBI 06e-
CIle4eHMsA TOTOBHOCTY, BBIABUTDH IIPOGENIBI U Olie-
HUTDb PeCypchl;

6) cnenyer obecrmeunTh OOMEH HAHHBIMM U
OIIBITOM;

7)  crnemyeT OOBENVIHUTD YCUINUS BCeX CTpaH®.

11 mapra BO3 o6bsBuna nanpemuio. 18-19 mas
2020 r. mporuna ceccust Accam6bien BO3 B popmare
online, Ha koTopoit 140 rocyzapcTs nopaepxanu Pe-
somtomio «boppba ¢ COVID-19». Accambrest npu-
364714 AKTVMBUSMPOBATH YCU/IMA 10 60pbbe ¢ maHe-
Myeit; 00eCIednTh PaBHBII JOCTYI K HEOOXOAMMBIM
TEXHOJIOTMAM M YCTOif4MBOe (MHAHCHPOBaHME

5 To MHeHMIo aBTOPa, BO3MOXKHbIM HapyLueHnem Pe3onouun ABnaeTca onepauma AzepbaiigaHa no BOCCTaHOBNEHNIO KOH-
Tponsa Hag HaropHbiMm Kapabaxom, HauaBLaaca 27 ceHtabpa 2020 r. [Tonctbix 20211,

5 Pobjie E. COVID-19 as a threat to international peace and security: The role of the UN Security Council in addressing the
pandemic. — EJIL Talk! July 27, 2020. URL: https://www.ejiltalk.org/covid-19-as-a-threat-to-international-peace-and-security-
the-role-of-the-un-security-council-in-addressing-the-pandemic (accessed 26.04.2021).

7 Connolly C. War and the Coronavirus Pandemic. — Third World Approaches to International Law Review. April 9, 2020. URL:
https://twailr.com/war-and-the-coronavirus-pandemic/#easy-footnote-bottom-6-2077 (accessed 26.04.2021); Cusato E.
Beyond War Talk: Laying Bare the Structural Violence of the Pandemic. — EJIL Talk! May 3, 2020. URL: https://www.ejiltalk.
org/beyond-war-talk-laying-bare-the-structural-violence-of-the-pandemic (accessed 26.04.2021); Schwobel-Patel Ch.
We don't need a war against coronavirus. We need solidarity. — Aljazeera. April 6, 2020. URL: https://www.aljazeera.com/
opinions/2020/4/6/we-dont-need-a-war-against-coronavirus-we-need-solidarity ~ (accessed 26.04.2021); Tzouvala N.
COVID-19, International law and the battle for framing the crisis. — ILA Reporter. March 25, 2020. URL: http://ilareporter.org.
au/2020/03/covid-19-international-law-and-the-battle-for-framing-the-crisis-ntina-tzouvala (accessed 26.04.2021).

8 BcemupHasa opraHu3aums 3apaBooxpaHeHms: 3aasneHre feHepanbHoro gupektopa BO3 no utoram coselyaHna Komute-
Ta MMCI no ype3BblyaiiHOW CUTyaLMmn B CBA3W C HOBbIM KOpoHaBmpycom (2019-nCoV). 30.01.2020. JocTyn: https://www.
who.int/ru/director-general/speeches/detail/who-director-general-s-statement-on-ihr-emergency-committee-on-novel-
coronavirus-(2019-ncov)?__cf_chl_captcha_tk__=pmd_9cc029781d4ce33ecd7b0292cee378d03508be32-1628600743-0-
ggNtZGzNA2KjcnBszQj6 (pata obpalueHua: 26.04.2021); BcemmpHaa opraHu3auma 34paBoOXpaHeHNA: XPOHONorna aen-
cTBui BO3 no 6opbbe ¢ COVID-19. 29.06.2020. JocTyn: https://www.who.int/ru/news/item/29-06-2020-covidtimeline (gaTta
obpalleHua: 26.054.2020).
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BO3; npusnana ponb MWMPOKON MMMYHM3ALMU OT
COVID-19 kax 1m106aspHOro 06111ecTBEHHOro 61a-
ra; 00pamua 6HUMAHUe Ha BO3JIeVICTBYIE MHPEKIN
Ha 9KOHOMMKY 11 0011[eCTBO 11 000CTpeHye HepaBeH-
CTBa; opy4mia [eHepaIbHOMY IUPEKTOPY IPUHATD
Mepbl 10 BbIAB/ICHIIO UICTOYHNKA BUPYCa M MHULVIN-
poBaThb OLleHKy Mep 110 6opbbe c COVID-19°.

Becnoit 2020 r. npesugent CIUIA [I. Tpamm 06-
BuHm1 BO3 B 3amospanoit peakiyiu, OMmMOOYHBIX
peKOMeHJAIMAX ¥ MOJKOHTponbHOCTH KuTato, mo-
06e11aB 3aKOHYUTDb OTHOLIEeHUA ¢ Helr; B nione CIITA
yBegomwn BO3 o Bbixome (yBemoMieHMe HOJIK-
HO OBUIO BCTYHWUTb B CUIy Yepe3 rof); 20 sHBaps
2021 r. HoBbIt Ipe3upent k. bariien oTMeHWII 3TO
peurenne'’.

OrMeyvaeTcs, YTO TMaHAeMMA IPOABUIA PAJ, He-
IOCTaTKOB, mpucyumx BO3:

1) 3aBUCHMOCTD OT FOCYHAPCTB M HELOCTATOY-
Has paboTa C YaCTHBIM CEKTOPOM;

2) omopa Ha MHCTPYMEHTBI «MATKOIO» IpaBa,
OTCYTCTBUE MEXaHM3MOB MOHMTOPMHIA M OTBET-
CTBEHHOCTI;

3) HeNmpo3payHOCTb MeXaHM3Ma IPUHATUA
peuternit 06 o6bsanernn YC3M3 u ero amxoro-
MUYHOCTb (OTCYTCTBME IIPOMEXYTOUHBIX CTAJINIL
Mexpy YC3M3 u HopMoit);

4)  OTCYTCTBME METOROIOTYIN MEXOTPAC/IEBOTO
peryImpoBaHysA BOIPOCOB, CBA3aHHBIX C Oe3omac-
HOCTBIO, TOPTOBJIEN, aBMALMEN, TPaBaMy Y€/I0BEKA,
3[IpaBOOXPaHEHMEM I TIp.;

5)  LeHTpanbHas pob [eHepalbHOTO AMPEKTO-
pa ¥ 9KCIEPTOB, COOPAHHBIX B KOMUTETBI;

6) wHecrnocobHocTh BO3 obecmeunsarh monm-
TUYECKYI0 KOOIepaluio (aKLeHT Ha KOOpPAVHALVIN,
T. €. OLIeHKe VI IIPUHATIU HOPM);

7) He#OCTaTOYHOe 1 HepaBHOe (DMHAHCKPO-
BaHMe: 00s3aTeNbHble B3HOCHI HOKpbIBAOT 20 %
6romxera BO3 1 KoMIIeHCHPYIOTCS JOOPOBOIbHBI-
MM B3HOCaMJ, 4TO BJIle4eT HeOIpaBJjaHHOE BIVAHME

CIIOHCOPOB (HEKOTOPBIX TOCY/IAPCTB, aMEPUKAHCKIX
HeIIPaBUTe/IbCTBEHHbIX OpraHN3aluit 1 apMalies-
TUYECKIX KOMITaHMIT).

B cBasu ¢ atum npepnoxenust pepopmbl BO3
HaIpaB/IeHbl Ha NOBBILIEHNE ee ITPO3PaYHOCTH, He-
3aBUCHMOCTH, JAEMOKpaTu3Ma, (pMHAHCOBOI CaMo-
CTOATENTbHOCTY; COBEPIIEHCTBOBAHME MEXaHU3MOB
OIIEHKM) I MOHUTOPYHTA; paclIMpeHye TOTHOMOYNIA
(HampuMep, 3a CUeT ITpaBa KOHTPOIMPOBATD COOIO-
JieHe IIpaB YeoBeKa B repuop nanaemun) [Alvarez
2020:578-587; Benvenisti 2020:588-597]*!. Hekoro-
pble 13 TIpeyIOKeHNiI ObUIM peann3oBaHbl. B Mae
2020 r. 6p171 cosnan pouy WHO-F B popme 6maro-
TBOPUTENbHOM OpraHM3alMy II0 IIBENLAPCKOMY
npasy, ¢ kotopeiM BO3 mopnucana cornmaienne 06
addumanyu. GoHp IpU3BaH JOMOMHATH CTPATETNIO
BO3 no Mobunmsanum pecypcos, B3auMOLECTBY C
YaCTHBIMM JIMIIAMU U OPraHU3ys KOMIIAHUM 110 c60-
py cpencts. QoHJ| He BIIpaBe NPUHUMATD CPEfICTBA
OT INIPAaBUTENbCTB, KOTOPblE MOTYT IPefOCTABIATD
ux Hanpsamyio BO3 (MckmoueHVs [OIYCKAIOTCH).
DoHJ; He MOXKET IPMHMMATD CPEICTBA OT TabayHOI
W opysxeitHoit uHEycTpyn. 70-80 % coOpaHHBIX
cpenct moctynaioT B BO3 mna moppepxkn O6-
Ijeil IporpaMMbl PabOThI (MHBIMM C/IOBaMM, L€/
(bVHAHCMPOBAHVA OIPENE/IAIOTCA He JNOHOpaMy, a
camoit BO3). CreznctBue 3103t Mephl — 060co6eHme
BO3 ot rocyzapcTB-u/1eHOB; BOIIPOC O CTENIeHN B/~
AHMA YACTHBIX JOHOPOB OCTAETCSA OTKPBITHIM' .

[Inpoxkas pedpopma BO3, ognako, B HacTosIee
BpeMsA MPeJCTaB/IAeTCA MAJOBEPOATHO, Ipexfe
BCETO, 113-3 TOTO, YTO 110 K/I04eBbIM BOIIPOCAM HET
KOHCEHCYCa 3a/{HTePECOBAHHBIX /INII.

4. MexxgyHapopHbIe
MeTUKO-CAaHNTAPHbIE PAaBIIIA

B coorBercTBum co cr. 21(a) n 22 Ycrasa BO3
Accambriesi 31paBOOXpaHeHNsI BIIpaBe YCTaHABIIN-

° Villareal PA. Pandemic Intrigue in Geneva: COVID-19 and the 73rd World Health Assembly. — EJIL Talk! May 22, 2020. URL:
https://www.ejiltalk.org/pandemic-intrigue-in-geneva-covid-19-and-the-73rd-world-health-assembly (accessed 26.04.2021).
1% YcrtaB BO3 He cofepXuT ycnoBuin BbIXOAA, HO B COOTBETCTBUN C oroBopkoii 1948 r. CLLIA Bnpase BbiiiTy 13 BO3, yBegomus
ee 3a rof 1 UCNonHNB nepep Hel duckanbHble obsizatenbctBa. Cm.: Burci G.L. The USA and the WHO: What has President
Trump actually decided and what are its consequences?. — EJIL Talk! June 5, 2020. URL: https://www.ejiltalk.org/the-usa-
and-the-world-health-organization-what-has-president-trump-actually-decided-and-what-are-its-consequences  (accessed
26.04.2021).

" Cm. Takxe: Besson S. COVID-19 and the WHO's Political Moment. — EJIL Talk! June 25, 2020. URL: https://www.ejiltalk.org/
covid-19-and-the-whos-political-moment (accessed 26.04.2021); Essawy R.M. The WHO: The Guardian of Human Rights
during Pandemics?. - EJIL Talk! June 15, 2020. URL: https://www.egjiltalk.org/the-who-the-guardian-of-human-rights-during-
pandemics (accessed 26.04.2021).

12 Aust H.Ph., Feihle P. “l want to break free”: the WHO Foundation as an Experiment in the Financing of International
Organisations. — EJIL Talk! October 14, 2020. URL: https://www.ejiltalk.org/i-want-to-break-free-the-who-foundation-as-an-
experiment-in-the-financing-of-international-organisations (accessed 26.04.2021).
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BaTh IIPaBIJIA, «HAIIPABJICHHbIE IIPOTUB MEXIyHa-
POIHOrO pacmpocTpaHeHusa OojesHeil», KOTOpble
BCTYIAIT B CWIy J/IA IOCYAApCTB-YIEHOB, He 3a-
ABYUBIINX B TeYEHE YKa3aHHOTO Iepuofa 06 oTKase
ot nx cobmopernsa. OCHOBHBIM JJOKYMEHTOM ABJIA-
forcst MMCII 2005 r. (nepBast pepakums — 1951 ),
cofiep Kallye psf, MHHOBALMIA:

1) ux chepa npuMeHeHNs He OTPAHNIMBAETCS
KOHKPETHOJ1 00/1e3HbI0;

2) rocymapcTBa O00sA3YIOTCS CO3aTh MUHM-
MaJIbHBIII OTEHIIMA 0OIeCTBEHHOTO 3[JpaBOOXpa-
HEHIS;

3) ounm obsasywTcs yBegomasaTs BO3 o cobbI-
THAX, KOTOPbIE MOTYT HpeACcTaB/ATh coboit YHC3M3;

4) BO3 BmpaBe yunTthiBath Heo(uImaabHbIe CO-
obueHus;

5) leHepanbHbIl AMPEKTOp BIpaBe OOBIBUTH
YC3M3 u IpuHATb BpeMeHHble peKOMeHAAIU 10-
crie yueTa MHeHMs KoMuTeTa 110 Ype3BbIuaiiHO CH-
TYaluu 1 Ap.;

6) rocygapcTBa MOTYT IPVHVMATb OIOTHU-
Te/IbHBIE MepBbI, obecreynBaroiye 6onee BHICOKMIT
YPOBEHb OXpaHbI, He 60J/Iee OrpaHNYNUTEIbHBIE, YeM
VIMEIOIVIeCs] pa3yMHbIe a/IbTePHATUBbI, I OCHOBAH-
Hble Ha Hay4HBIX aHHBIX ¥ pekoMeHpanusax BO3;
X 000CHOBaHME MO/DKHO OBITH coobmeno BO3,
KOTOpas BIIPaBe MOIIPOCUTD TOCYAPCTBO IIePeCMO-
TpeTh UX.

Ot™meuarorca cnenyrouye Hegoctarku MMCII:

1. MMCII copmepxar obuiye 06s3aTeNbCTBA
due diligence" n corpygHudectBa'’; He 3aKpeIJIsAIOT

MeXaHI3MOB MOHUTOPVHTA, IPUHYK/IEHVS 1 OTBET-
CTBEHHOCTY; CyfleOHasA NpaKTUKA UX IPUMEHEeHNA
OTCYTCTBYET; UX 00:3aTeIbHOCTb MOXKET CTaBUTHCA
107 COMHeHue",

2. [leiicTByromjas cucremMa sB/seTcs OuHap-
Hoit: Mexry YC3M3 1 HOpMOIT HeT IIPOMEXYTOU-
HbIX cTagnit; 00bsaBnerne YC3M3 aBigercsa «aKToM
HOIMTNYECKOTO CUMBO/IU3MA U Meina-6e3ymus» (3a
2009-2020 rr. YC3M3 ob6mbsaBnsanach Lectb pas),
XOTA €T0 CIeACTBYA OCTAIOTCSA HesACHBIMM (He Cun-
tasg npaBa BO3 mpumHMMaTh peKOMeHfaluu); 3TO
ycyrybnsercs gedunuroM GpakTuieckoil 6assl B 10-
K/Ia/jax KOMUTETOB.

3. He scen xapakrtep pexoMenpaumit BO3,
pasMelljaeMbIX Ha ee caiiTe M a/jpeCOBaHHBIX 4acT-
HBIM /IMIIAM, MEIMIMHCKUM YYPEXKIEHUAM U Me-
fpaboTHMKaM'S; paKTHYeCKM pedb UAET O MOIbITKe
IPAMOTO PeryIMpoBaHusA B 00XOJ HalMOHAIbHBIX
IPaBUTENbCTB.

4. B coorBerctBuum ¢ MMCII BO3 gomxna
HOTy4aTh VHQPOPMALMI0 IPEUMYIIeCTBEHHO OT
TOCYJApCTB; €e BO3MOXKHOCTH II0 JCIIO/b30BaHMIO
HEe3aBUCYMBIX MICTOYHMKOB MH(OPMALUN U TIPOBe-
JIEHNIO CAaMOCTOATENbHOTO PACCIefloBaHMs OTPaHu-
YeHBI.

5. MMCII He 3akperisfoT Mexanusm addex-
TUBHOTO coTpygHM4yecTBa BO3 1 rocynapcrTs, a Tak-
ke BO3 1 npyrux opranmsaiuii; aHaJIOTM4HO OHM He
3aKPeIIAI0T MeXaHN3M YCTPAaHEeHMA TPOTUBOPEeYNit
Mexxpy MMCII u gpyrumu nactpymMenTamu (ct. 57);
Ha OCHOBAaHNUM CT. 43 TOCyapCTBa MOTYT IIPUHATD

3 Due Diligence — cTaHAPT XOPOLUEro yrpaBneHns, KOTOPbIV BapbUPYETCA B 3aBUCYMOCTU OT GUHAHCOBbIX, YESTIOBEUYECKUNX
1 TEXHUYECKNX BO3MOXKHOCTEI 1 CEPbE3HOCTN CUTYaLMN 1 MHOTAA NMPUMEHAETCA B COYETaHUN C NPOLeAyPHbIMY 0bA3aTeb-
CTBamMK pe3ynbTata (OLeHKa prcka 1 npepoctaBneHne nHopmaumn). focyaapcTsa JOMKHbBI IMETb MUHUMASbHYIO MHbpa-
CTPYKTYpY, MO3BONALLYIO MPefoTBPaTUTb, Npeceyb 1 Bo3MecTuTb yuiep6. Hopmbl due diligence fomkHbl COOTBETCTBOBATb
HOpMaM MeXAyHapOoAHOro npaea, Hanpumep, NpuHLMMY HeBMmelaTtenbctBa. Cm.: Coco A., de Souza Dias T. Due Diligence
and COVID-19: States’ Duties to Prevent and Halt the Coronavirus Outbreak. Part I. - EJIL Talk! March 24, 2020. URL: https://
www.ejiltalk.org/part-i-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-coronavirus-outbreak (accessed
26.04.2021

% Mo mHeHUto A. MVpPOH, BO BpeMs KpU31COB MHOTOCTOPOHHEE COTPYLAHMNYECTBO ABNAETCA He 00A3aTeNbCTBOM NMOBEAEHNUH,
a 06A3aTeNIbCTBOM pe3ynbTaTta Y €4UHCTBEHHBIM BO3MOXHbIM 0TBETOM. CM.: Miron A. Port Denials and Restrictions in Times of
Pandemic: Did International Law Lose its North Star? — EJIL Talk! April 22, 2020. URL: https://www.egjiltalk.org/port-denials-and-
restrictions-in-times-of-pandemic-did-international-law-lose-its-north (accessed 26.04.2021).

1> CornacHo CT. 54 rocypapcTtsa u [eHepanbHbI AvpeKTop npefctaBnAT Accambnee foknaabl 06 ocywectsneHun MMCT],
COCTaBJIEHHble Ha OCHOBe (OPMasbHbIX MHAMKATOPOB (YenoBeyeckme pecypchl, nabopatopuu, NpaBoBble U GprHAHCOBbIE
pamku v np.). Joknaabl He NPOBEPAIOTCSA, MO VX NMOBOAY HE OpraHn3ytoTcA febaTbl, BUSUTbI Ha MECTO UK NPAMbIe NeperoBo-
pbl. Cm.: Bartolini G. Are You Ready for a Pandemic? The International Health Regulations Put to the Test of Their‘Core Capacity
Requirements’ - EJIL Talk! June 1, 2020. URL: https://www.gjiltalk.org/are-you-ready-for-a-pandemic-the-international-health-
regulations-put-to-the-test-of-their-core-capacity-requirements (accessed 26.04.2021).

6 Cm., Hanpumep: BcemupHaa opraHv3auysa 3ApaBoOXpaHeHus: PekomeHJaummn AnA HaceneHnA B OTHOLUEHUM UHOeK-
LnM, BbI3BaHHOW HOBbIM KopoHaBupycom (COVID-19). foctyn: https://www.who.int/ru/emergencies/diseases/novel-
coronavirus-2019/advice-for-public (naTa obpatieHus: 26.04.2021).

7 OcHoBaHMeM MOXeT 6bITb CT. 13 (NpepnonaratoLan, ofHaKo, MPOCbOy roCcyAapcTs) UK KOHLENUMA NoapasymMeBaeMblx
MOJIHOMOYMIA.
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MPABA YEJTOBEKA

B.J1. Tonctbix

JIOTIOIHUTE/IbHbIE OTPaHMYNTENIbHbIE MEPBI, Ha KO-
topsie BO3 He mMoxeT nosmuaTh [Benvenisti 2020:
588-597]".

Hecosepmenctso MMCII ctano ogHolt 13 npu-
4)H, B CUITY KOTOPBIX BeAYIIyI0 ponmb B Gopbbe ¢
HaHfleMIeil UTPaloT HALMOHAbHbIE HCTPYMEHTHI,
BBICTYTIAIOIME HE B KaueCTBe JOIOTHUTEIbHBIX 110
orHomeHnoo K MMCII, a B KauecTBe OCHOBHDIX.
TocypapcrBa, B 4aCTHOCTH, HIMPOKO UCIIONb30BATIN
HOJTHOMOYIIS, 3aKPeI/IeHHbIE B CT. 43 (IpuHATHE [10-
HOTHUTETbHBIX Mep). O HUM 13 BO3MOXKHBIX CIIOCO-
00B pelreHus mpobIeMbl MOXKET OBITh TaKXKe MpU-
HATUE YHVUBEpPCaIbHON KoHBeHIyM [Barbipp 2020:
106-123]. Pedhopma MexaHM3Ma pearnpoBaHus, Ta-
KM 00pa3oM, IpefIIoaraeT He TOJbKO COBEpIIeH-
crBoBaHue nonoxenuit MMCII, HO u ynydiieHne
KOOPAMHALIVN MEX/ly BHYTPUTOCYAPCTBEHHBIMU 1
MEX/YHaPOJHBIMU CTPYKTYPAMMI.

5. Borpoc 06 orBercTBeHHOCTH KMTas

Hexotopbsie rocygapcrsa u CMU o68unmmm Kn-
Tail B 3aI03[aJI0J PeaKLuM ¥ COKpBITUY nHpopMa-
M. YTBEepXK/aeTcs, YTO MepBbIii cIydalt 3aboneBa-
Hs1 66171 00HapY>KeH 8 nexabpst 2019 r. (nm gaxe 17
HOSI0Ps1), HO TONBKO 31 lekabpsi BlacTu COOOIMIIN O
nHeBMoHMH B opuc BO3. IIpu satom onHu He cocna-
JINCh Ha IYICKYCCHUIO C y4acTIeM Bpaya IleHTPaIbHO
6onbuuLel Yxaus JIu Boussaus (Li Wenliang) u 3a-
npeTwa eMy (a HOTOM M APYIMM Bpadam) Hearh
ny6/mdHble 3asBienHys. B konue ssuBaps 2020 1. oHK
YKeCTOUM/IN LIeH3YPY U, OX0XKe, 3aHIDKaIN YMCTIO
uHOUUMpPOBaHHBIX. B mexabpe 2019 r. xuraiickue
B/IACTY 3asABUIIN, YTO BUPYC He TIepelaeTcs OT Yerio-
BeKa K 4eJIOBEKY U peyb UJET O Ce30HHOI BCIIbIIIKe
HPOCTYzAbI (IIPU3HAIN TAKYI0 BO3MOXXHOCTD TONIBKO
20 AHBap4, X0TA 9 AHBApA yMep MalJeHT, 3apasyB-
IIVIACS OT CBOeTt >KeHbl). Tornbko 14 despansa Kurait
coobmyn BO3 o sapaxennn 1700 MegpaboTHMKOB.

BpIn 3aKphIT PHIHOK MOPENPOAYKTOB B YXaHe, HO
He 3alpellleHa TOPrOB/A JUKMMM >KMBOTHBIMU. B
suBape Kurait 6e3 00bsiCHEHNIT OTBEPT IpefIoxKe-
HuA oMoty co croporst BO3 u CIIA. ITo mHeHMIO
yHuBepcutera CayrremMnToHa, ecmu 6b1 Kurait or-
pearuposan Ha 1-2-3 Heflenn paHbllle, YNUCIO 3apa-
>KEHHBIX CHU3WIOCH OBl Ha 66-86-95 %. Hakownerr,
CIIA o6Buuumu Kutait B ToM, 4T0 BUpYC OBLI CO3-
flaH YXaHbCKUM VIHCTUTYTOM BUPYCOMOTHM.

YrBepxpaercsa, yro Kwurait Hapymmn cr. 6
MMCII, tpebyromyio yBegomasate BO3 o cobbI-
TUAX, KOTOpble MOIyT mpencraBnaAth YC3M3, B
TeyeHMe 24 YacoB IOC/Ie OLEHKM MHQPOpMALUY, 1
COOOILIATh O NPUHATBHIX OTBETHBIX Mepax, a MOCIe
yBefloM/IeH1s — IpefocTaBnATh BO3 cBoeBpeMeH-
HYI0 ¥ TOYHYI MHGPOPMALMIO; @ TaKKe HApyIINI
CT. 7, o6s3pIBaoLIy0 npegoctasnath BO3 nudop-
MAaLIO O HEOXKMIAHHOM VY HEOOBIYHOM COOBITIN,
KoTopoe MoxkeT co3farh UYC3M3. Kak pesynbrar,
Kurait o/mKeH HeCTU OTBETCTBEHHOCTD, ¥ K HEMY
MOTYT OBITb IIPUMEHEHBl KOHTPMepbl (MCKII0YeHe
U3 OpraHNM3alyil, IPUOCTAHOB/IEHNE BO3YLIHOTO
COOOIIIeHN, 3alIpeT TPAHCIALVM KUTAMICKIX KaHa-
710B)". JIOTIOTHNUTEIBHO MOYKHO CCBIIAThCS HA HAPY-
meHne Knuraem nonoxxenuit Ycrasa BO3:

1) cr. 21 n22 (mpaBo BTO npunnmars npasu-
na) — Hapyurenue MMCII MO>XHO cunTaTh Hapyle-
HIEM 3TUX CTaTell;

2) cT. 64 (mpemocTaB/IeHNe CTATUCTUYECKIX U
SIIMIEMIOOTYECKYIX OK/IAIOB) — HApYILIeHNe CT. 6
n 7 MMCII MO>XXHO CUMTATh HapYIIeHMEM CT. 64;

3) cr. 63 (rocymapcTBO HO/DKHO COOOIATh
BO3 o moxmajax M CTaTUCTUYECKMX JIAHHBIX, OIY-
O/MMKOBaHHBIX B HeM), Ipo6reMa, OIHAKO, B TOM,
YTO MPEOCTAB/IATHCA JO/DKHBI TOMBKO OIyOIMKO-
BaHHbIE JTOK/A/IbI;

4) cr. 37 (3ampert BuATH Ha nepconan BO3) -
MOXXHO yTBEP)KZIaTh, 4T0, yTans nupopmaryio, Ku-
Tail IBITANICA JOOUTHCA Ioanep>kku BO3%.

8 Cm. Takke: Burci G.L. The Outbreak of COVID-19 Coronavirus: are the International Health Regulations fit for purpose?.
— EJIL Talk! February 27, 2020. URL: https://www.ejiltalk.org/the-outbreak-of-covid-19-coronavirus-are-the-international-
health-regulations-fit-for-purpose (accessed 26.04.2021); Lee T.L. Why the WHO is failing and how to fix it. — EJIL Talk! May
29, 2020. URL: https://www.egjiltalk.org/why-the-who-is-failing-and-how-to-fix-it (accessed 26.04.2021); Lee J. IHR 2005
in the Coronavirus Pandemic: A Need for a New Instrument to Overcome Fragmentation? — ASIL Insights. June 12, 2020.
URL: https://www. asil.org/insights/volume/24/issue/16/ihr-2005-coronavirus-pandemic-need-new-instrument-overcome-
fragmentation (accessed 26.04.2021).

% Introvigne M. Coronavirus: CCP Beware, the Lawyers Are Coming. — Bitter Winter. Magazine on Religious Liberty and Human
Rights. March 25, 2020. URL: https://bitterwinter.org/coronavirus-ccp-beware-the-lawyers-are-coming (accessed 26.04.2021);
Kraska J. China is Legally Responsible for COVID-19 Damage and Claims Could be in the Trillions. - War on the Rocks. March 23,
2020. URL: https://warontherocks.com/2020/03/china-is-legally-responsible-for-covid-19-damage-and-claims-could-be-in-
the-trillions (accessed 26.04.2021); Regalado Bagares R. China, International Law, and COVID-19. - Inquirer.net. March 22, 2020.
URL: https://opinion.inquirer.net/128226/china-international-law-and-covid-19 (accessed 26.04.2021).

2 Tzeng P.Taking China to the ICJ over COVID-19. - EJIL Talk! April 2, 2020. URL: https://www.gjiltalk.org/taking-china-to-the-
international-court-of-justice-over-covid-19 (accessed 26.04.2021).
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Bcrpeynas apryMeHTaIMA COCTOUT B CTIEAYIOIIEM:
Kutait Bemmonunn obssarensctBa due diligence, 4to
noarsep>xpaercst BO3”'. B gekabpe 2019 r. YsHOBHUK
nposyHIyy Xy69it goxrop Sup Kuxcuan (Zhang
Jixian) oOHapy>Xuia TP C/Iydasi THeBMOHUY; 27 JleKa-
Ops1 oHa coob1yIa 06 9TOM B TOCIIUTAND; 31 ekabps
BJIACTY CHe/IaIN ITyO/IITIHOE 3asB/IeHIIe, HAIIPABIIN B
Yxanb rpynny skcnepTos 1 ysegomuan BO3; 3 sHBa-
ps ouu coobuym BO3 u apyrum cTpaHam o Hens-
BeCTHOII MHeBMOHuN. 11 AuBapsa Kuraiickuit neHTp
II0 KOHTPOJIIO HaJl 3a00/IeBaHMAMY Pa3MeCTII Ha CBO-
eM cajiTe FeHOMHYIO pacuppoBKy Bupyca; 20 sHBa-
ps pokrop JKournauman (Zhongnanshan) sasBun o
BO3MOXHOCTH TIepefjauyl BUpyca OT 4elloBeKa K Yerto-
BeKYy. 23 sAHBaps ObUI 0ObAB/IEH IOKJAyH B YXaHe, 25
sIHBapsl — B IpOBMHIMY Xy63i1, [103[jHee — B APYIUX
pernonax. Kurail He IpuyacTeH K IOSABIEHNIO BUPY-
ca; U3 1epBbIX 40 MalMeHTOB 0OJbIIas YacThb HOCe-
1Ja/1a YXaHbCKIUIT PhIHOK MOPEIPOAYKTOB. AGCYp/HO
TpeboBatb oT Kutas nonxoit nudopmarym o Bupyce
CITYCTS HECKOJIBKO JIHEiI IOCTIe eT0 OOHApyeHMNs; B
TaKOJl CUTYallMM TOCYAAPCTBO 00A3aHO JIMIIb IPHU-
HMMATb MepHI [/I1 YCTAHOBJIEHN IIPUPOMIBI BUpYCa.
Ilensypa 6bUTa 060CHOBAHHOI, T. K. TTAHMKA MOITIA
CIOCOOCTBOBATh PACIPOCTPAHEHMIO BUPYCa U 3a-
TPYEHUTb pearvpoBaHMe; MeXJYHapoOgHOe IIPaBoO
paspelIaeT OrpaHNYMBaTh CBOOOIY CIOBA, €CIIM 3TO
HeoOXomMMO 1 obecriedeHus 0OIeCTBEHHOTO I10-
psanka u 3popoBbs (ct. 19 ITakTa 0 rpaXkgaHCKUX 1
HOTIUTUYECKIX TIPaBax).

Haxxe ecnu Kurail He BBIIOTHWI CBOM 00s3a-
Te/IbCTBA, NPUYMHHO-CTIEICTBEHHAS CBA3b MEXTY
3TUM HEBBITIOJTHEHNEM 1 ITAH/IeMMell He I0Ka3aHa, T.
K. IpyTMe roCyfiapCcTBa 1 OpraHM3aIMy pPearnpoBa-
n ¢ 6onbLIeit 3aJJep>KKOIi, @ MHOTVIE He BbIIIOTHWU/IN
pexoMmenpaumit BO3, KacaBmMXcA AMaTHOCTUKIY,
VH/IMBUIyalbHOI 3alINThl, KapaHTuHa 1 ap. Ct. 39
Crareit KMIT 06 0TBeTCTBEHHOCTM TOCYHApCTB 32

MEXIYHapogHO-IIpoTuBonpasHble feaHua 2001 r.
yCTaHaBMBAET, YTO IIPY ONIpeJie/IeHN BO3MEILeH
YYUTBIBAETCA YCYrybneHye Bpefa HeJCTBMEM MWIN
OespeiicTBIeM noTepIeBLIero. B Pemennn mo gemy
«[abunkoBo — Hagpmapoum ot 25 ceHTsa6pst 1997 1.
MC OOH yxkasa: «IlocTpapiaBiiee rocygapcTBo, He
IpMHABIIee HeOOXO/VIMbIe MEPBI /IS OTPaHNYeHNA
IIOHECEHHOTO yiepba, He MMeeT IpaBa TpeGOBaTh
KOMIIEHCAIMY 33 TOT yIepO, KOTOPBII MOT OBITH
npeporBpaiien» (1. 80).

BO3 o6psasuma YC3M3 ronbko 30 ssHBapsi 2020 T.
CIIA ¢ 60nplnM ONO3JaHMEM MPUCTYINMIN K Te-
CTHpOBaHMIO, VITanmua BBema JOKJAyH, KOTZa KO-
JIMYECTBO CMeEpTell IPEBBICUIO ThIcAYy, Bemmko-
OpUTaHUA IOINBITA/NACh PEANN30BaThb KOHIEIIINIO
«KOJUIEKTMBHOTO VIMMYHMTETa» (XOTS HOTOM OT-
Kas3ajach OT Hee). MHOrMe rocyfapcTBa MOHOIIO-
JM3UPOBAIY ITPOU3BOACTBO BAKIVIHBI 1 3aIIPETIUIIN
SKCIOPT 3aIIMUTHOTO 000PYAOBAHNA, HAPYIINB TEM
caMbIM 0053aTe/IbCTBO COTpyAHMYecTBa. CHHTAIyp
u IOxxnas Kopest, Ha060poT, ZO/HKHBIM 006pa3oM yc-
HO/Ib30Ba/IM TIONyYeHHYI0 oT Kuras nnpopmario
Y CIIPAaBUJINCD C OO/IE3HBIO.

Haxe ecm Kurali oTBeTCTBEeHeH 3a yIylleHue,
3TO He 3HAYMT, YTO OH JIO/DKEH BHIIUIATUTD KOMIIEH-
cagyio. B Pemenyn mo peny o reHoumpe (BocHus
nporuB Cepbun) ot 26 despanst 2007 r. MC OOH
cyer1, 4To, x0T CepOus He IpefyIpeanIa TeHOoLmy,
OHa He 00s513aHa KOMIIEHCHPOBATb yIep6 (yryujeHns
Jie/Ial0T BO3MOXXHBIMY BPEIOHOCHbIE COOBITIIA, HO He
HOPOXXHAIT MX). VIHBIMU C/IOBaMM, KOMIIEHCAIMA
HpefilioNaraeT MpsAMYI0 NPUYMHHYIO CBS3b MEXTIY
YIyleHueM U MOC/IefCTBUAMY (M, COOTBETCTBEHHO,
BBICOKUIT Opor jokasbiBanms) [Creutz 2020:1-15].
Bosmoxenne ImaBHOM OTBETCTBEHHOCTM 3a IIaH[e-
Muio Ha KuTall MMeeT mommTmyecKyro IOfIOIIEKY;
3amajgable CMJV] HaMepeHHO HarHeTalT VICTEPUIO U
VICTIONB3YIOT CTpaTeruio naming and shaming®.
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21 «lepep NMLOM paHee HEM3BECTHOrO BUpPYca KnTai pa3BepHy”n, noxkanyid, camble ambuumMo3Hble, rMMbKMe U arpeccus-
Hble Mepbl Mo caepxmBaHuto 6onesHun B uctopum». Cm.: World Health Organization: Report of the WHO-China Joint Mission
on Coronavirus Disease 2019 (COVID-19). February 16-20, .2020. P. 16. URL: https://www.who.int/docs/default-source/
coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf (accessed 26.04.2021).

22 Cm.TaKkxe: Coco A, de Souza DiasT. Op.cit.; Essawy R.M.The Legal Duty to Cooperate amid COVID-19: A Missed Opportunity?.
— EJIL Talk! April 22, 2020. URL: https://www.gjiltalk.org/the-legal-duty-to-cooperate-amid-covid-19-a-missed-opportunity
(accessed 26.04.2021); Guo Shuai. Don't bother suing China for COVID-19 before the ICJ. - CGTN. April 9, 2020. URL: https://
global.chinadaily.com.cn/a/202004/09/WS5e8ec46aa3105d50a3d15041.html (accessed 26.04.2021); Lahmann H. Does China
Really Owe the World Trillions of Dollars?.— Lawfare. May 7, 2020. URL: https://www.lawfareblog.com/does-china-really-
owe-world-trillions-dollars?__cf_chl_captcha_tk__=pmd_9070c1e90994fbb4fca7ed4516f7944a2e89b308-1628521801-0-
gqNtZGzNAuKjcnBszQcO (accessed 26.04.2021).

2 TMprmepom MOXeT cnyuTb 3aronoBok B Wall Street Journal: «China Is the Real Sick Man of Asia». Cm.: Mead W.R. China Is
the Real Sick Man of Asia. — Wall Street Journal. February 3, 2020. URL: https://www.wsj.com/articles/china-is-the-real-sick-
man-of-asia-11580773677 (accessed 26.04.2021), a Take Filder D. COVID-19 and International Law: Must China Compensate
Countries for the Damage?. - EJIL Talk! March 27, 2020. URL: https://www.justsecurity.org/69394/covid-19-and-international-
law-must-china-compensate-countries-for-the-damage-international-health-regulations (accessed 26.04.2021).
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B cuny nenoro pApa npuuyH Bonpoc o6 oTBeT-
ctBeHHOCTH Kurtas He OymeT IepeHeceH B IIpak-
TUYECKYI0 IIOCKOCTb. Ero o6cyxnueHMe, OfHAaKO,
ABJAETCA CTUMY/IOM /I Pa3BUTHA JOKTPYHBI I I10-
JTUTUYECKOJ PUTOPUKY, CBA3AHHON C MIPOTUBOJEN-
CTBMEM NaHJEMUN.

6. 06]1[1/16 BONIPOCHI OTBETCTBEHHOCTHI

O61wyMM OCHOBAaHMAMY OTBETCTBEHHOCTY — He
TObKO KnTas, Ho ¥ PyrUX rocyaapcTs — ABIAITCA
obssarennscta due diligence. IIpunyun Henpuuume-
Hus 6peda TpebyeT OT TOCYAAPCTB He MCIIONb30BATh
U He JI03BOJIATH JICIIONIb30BATh CBOK TEPPUTOPHIO
UL IPMYMHEHNA Bpefa APYroMy IOCYHapCTBY MIIN
HaxopsAmmMcs Ha Heit nmunaM. OH 601 chopmyu-
poBaH B PemreHuaAx apOUTpaKHOTO Cypa IO Jemy
Trail Smelter ot 16 anpernst 1938 . m 11 mapra 1941 1.
u Cratbax KMII o mpegoTBpaliiennn TpaHCrpaHuy-
HOTO Bpefja OT OIACHBIX BUJOB feATenpHocT 2001 T.
[l mcnonHeHus 9T0i 0053aHHOCTY TOCYAAPCTBO
JIO/DKHO TPOBOAUTh MOHWTODVHI, OLIEHKY pUCKa,
IPVHMMATh 3aKOHOJIaTe/IbHbIE, aIMIHICTPATVBHbIE
Y IPVHYAUTEIbHBIE MEpBI, OCYLIECTBIATb MEXMY-
HapOJiHOe COTPYAHNYECTBO U Ap. [Ipaso Ha #usHo
IpeJIIonaraeT He TOJIbKO TaCCYBHbIE, HO 1 aKTVBHbIE
(mosutyuBHBIe) fieiicTBUA rocymapcta’. IIpaso Ha
300posve TpepIonaraeT obue Mepsl o GopMIpo-
BAHUIO CUCTeMbI 3ipaBooxpaHenus (cr. 12(1) ITak-
Ta 00 SKOHOMIYECKNX, CAHUTAPHBIX U KYJIbTYPHBIX
IIpaBax ¥ HEKOTOPbIe PerMOHAIbHBIE JOTOBOPHI)™.

MMCII perynmupyoT IpOTUBOAEICTBUE 3MN-
JleMUH: CT. 5 TOBOPUT 00 amujHaszgope; cT. 13 - 06
OTBETHBIX MeIVIKO-CAaHUTAPHBIX Mepax; CT. 24 — 06
olepaTopax IepeBo30K; CT. 32 — 06 obpareHun ¢
JIMLIAMMY, COBEPIIAOIIVMI HOE3[IKY; CT. 34 — O KOH-
TelHepax U ap.

3awuma modeii 8 cryuasx 6edcmeuti TIpenIIo-
JlaraeT MEXJyHapOJHOE COTPYAHMYECTBO, CHIDKe-
HMe pUCKa, obecledeHye 3alNUThI, IVKBUJALNIO
HOC/IeNCTBUIL, oOpallleHNe 3a TIOMOILIbIO 1 3alUTY
nepconana (Crareyu KMII o 3aminre niogeit B cmydae
6encruit 2016 1.).

B menom u3 maHgeMuyu MOXKHO BBIHECTM He-
CKOJIBKO YPOKOB JI/Iff TIpaBa OTBETCTBEHHOCTI:

1. Crenyer paccMaTpyuBaTh OTBETCTBEHHOCTD
He KaK HapylleHye 003aTelbCTBa, a KaK IpUYMHe-
HMe yiep0a, B T. 4. He3aTPOHYTBIM CTOPOHAM MHO-
TOCTOPOHHNUX 0053aTe/IbCTB U HETOCYAAPCTBEHHBIM
aKTOpaM.

2. CnepyeT YTOYHUTD TONMKOBaHMe cT. 16 Cra-
teit 2001 I.: B 4aCTHOCTHM, ONpPEfeNnThb, Tpedyercs
JIV BYIHA COYYaCTHMKA (MY JOCTATOYHO «3HAHMA»);
CTOMT /I COXPAHATb TPeOOBaHNE O ABOVIHOM Hapy-
meHny (C y4eToM TOTo, YTO TOCY/LAPCTBA U OPraHNU-
3allMM MOTYT OBITh CBSI3aHBI Pa3HBIMU VIHCTPYMEH-
TaMI); PaclpoCTPaHAeTCs /M CT. 16 Ha yIyljeHns,
HaIpyMep, Ha CIyYau HelpefoCTaBIeHnsa MHPOp-
Marymn?.

3. Cnenyer orpannunutb nonuywo (crippling -
KaJIeyalyl0) KOMIIEHCAIINIO, T. K. HEKOTOpbIE TOCYy-
JlapCTBa He CIIOCOOHDBI BO3MECTUTD YILepo.

24 B 3ameuaHuu obLero nopagka Ne 36 KomuteT no npasam yenoBeka ykasan: «O643aHHOCTb MO 3aLyuTe XN3HW TaKXKe Nog-
pasymMeBaeT, UTo roCyAapCcTBaM-yyacTHUKaM CriefyeT NPUHUMaTb COOTBETCTBYIOLLVE MEPbI ANA YIyULLeHUA 06X YCIOBWIA
B 006LLeCTBe, KOTOPble MOTYT CO3AaBaTb MPAMbIE YIPO3bl XKU3HW MW NPENATCTBOBaTb NMLAM B MOMb30BaHMM VX MPABOM Ha
IM3Hb C JOCTOUHCTBOM» (Map. 26). Cm.: KomuteT no npaBam vyenoeka OOH: 3ameuaHue obuero nopsagka N°36 «MpaBo Ha
XIM3Hb» (CTaTbAl 6 MeXXayHapOAHOro NMakTa O rpaXkAaHCKMX U MONUTUYECKMX npaBax) oT 30 oktabps 2018 r. doctyn: http://
docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAghKb7yhsrdBOH1159790VGGB%2BWPAXhNI9
e0rX3cJimWwe%2FGBLmMVz%2Fgg7RWOx5uh31r%2B%2BS%2BIR%2B1XZLkiB2gQHBVnwhsysyvB3A2nxGrQCLIY4AioEcel
(naTa ob6paLyeHus: 26.04.2021).

% B 3ameuaHun obuiero nopagka Ne 14 KomuteT No SKOHOMUYECKMM, COLManbHbIM 1 KyNIbTYPHbIM NpaBam ykasan: «'Tlpea-
ynpexaeHve 1 neuyeHve... 6onesHen"... npeanonaralT NOAFOTOBKY UHPOPMALMOHHO-NPOGUNAKTAYECKMX MPOrPaMM. ..,
a TakxKe ynyJlleHne coumanbHbIX YCnoBuiA... MpaBo Ha NleyeHre BKIOYaeT CO3faHNe CUCTEMbI HEOTSIOXKHON MeANLIMHCKON
nomoLyy... JleueHvie 3a6oneBaHni NPeANonaraert... yCUnsa rocyfapcTs, KOTOPble HarnpaBeHbl, B YaCTHOCTM, Ha NPefoCTaB-
NeHne COOTBETCTBYIOLLMX TEXHONOTWI, NPOBEAEHNME. .. SMMAEMUONOTMYECKOro Hafa3opa 1 COop AaHHbIX. .., Pa3paboTKy 1nm
COBEpLUEHCTBOBaHVE MPOrpaMm UMMyHM3aumu...» (nap. 16). Cm.: KOMUTET MO SKOHOMUYECKMM COLMAsIbHBIM U KyNIbTYPHBIM
npasam OOH: 3ameuaHnie obuiero nopsaaka N2 14 «paBo Ha HaVBbICLLMI JOCTUXKMMBIA YPOBEHb 300P0BbA» (CTaTbA 12 Mex-
ZYHapOJHOro NakTa 06 3KOHOMMUYECKHUX, COLMANIbHBIX U KYJbTYPHbIX MpaBax) oT 11 aBrycta 2000 r. Joctyn: https://www.
refworld.org.ru/category,LEGAL,CESCR,,47ebcc3c2,0.html pata obpaiieHnsa: 26.04.2021).

% «locynapcTBO, KOTOPOE MOMOTaeT MU COREeNCTBYET APYrOMy roCyAapCTBY B COBEPLUEHUM MOCEAHUM MeXAYHapOAHO-
NPOTMBOMPABHOIO AeAHNA, HeCeT MeXAyHapOHY0 OTBETCTBEHHOCTb 3a 3TO, eC/IN: ) AAHHOEe roCyAapCTBO AenaeT 3To, 3HaA
06 06CcTOATENbCTBAX MEXAYHAPOAHO-MPOTVMBOMNPABHOIO AeAHUA; 1 b) AedHne ABNANoCh 6bl MEXAYHaPOAHO-NPOTVBOMPAB-
HbIM B CJlyyae ero coBepLUeHVs AaHHbIM rocygapctBom». Cm.: lfeHepanbHas accambnea OOH: [loknag Komuccnmn mexayHa-
poaHoro npasa. Lectnpecataa ceccus (5 mas - 6 nioHA 1 7 viona - 8 aBrycta 2008 roga). C. 291. floctyn: https://undocs.org/
pdf?symbol=ru/A/63/10(SUPP) (naTa obpatieHus: 26.04.2021).
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4.  Crepmyet TONOMHUTD PEXUM YCYTyOIeHHOI
OTBETCTBEHHOCTU: OTKa3 OT COTPYJHMYECTBA CO
CTpaHaMI, He NIBITAIOLIMMUCA 60POTHCA C SMUEMU-
eil, MO)KeT PacCMaTpPUBATbCA KaK HElPM3HAHME I10-
JIOKEHMA, CTIOKMBILIETOCA B Pe3y/IbTaTe CEPbe3HOIo
Hapymenus (c1. 41 (2)); 0053aTenbCTBO COTPYAHNU-
YaTh C Le/IbI0 OJIOKNUTD KOHel] HapyieHuo (cT. 41
(1)) MOXKeT OTBPATHUTD OT IIOCATATENbCTB Ha MEXKAY-
HapOJIHbIe MHCTUTYTHI.

5. CremyeT CKOPpeKTHMPOBATb OIpefeieHNe
06CTOATENbCTB, UCK/TIYAIOIVX OTBETCTBEHHOCTD; B
cy4ae ¢ HeOOXOAMMOCTBIO JiesiHIIe MOYKET OBbITh He
«e[VHCTBEHHBIM», a JIMIIb Pa3yMHBIM ITyTeM 3all[yi-
oI (CT. 25).

6. CremyeT yTOYHUTb IPaBUIa BO3MEIICHUA
yiep6a, B 4acTHOCTH, TpebOBaHye 0 HATNYUA [IPU-
YIHHOI CBSA3YM MEXJy IOBefieHueM U yuepbom,
BO3MOXXHOCTb CHIDKEHMsA pasMepa KOMIICHCALUM
(HampuMep, B CUTYalMAX TEXHMYECKON HEKOMIle-
TEHTHOCTY TIOCTPA/IaBIINX TOCYAAPCTB).

7. CnemyeT YTOYHUTb pEXMUM KOHTPMep
(cT. 49-53); KOHTpMepbl, OCHOBaHHbIE Ha HeBep-
HOII KBa/MMKALUM, CAaMI ABJIAIOTCA HapyLIeHNeM
[Paparinskis 2020:618- 626].

dopmanbHaa pedopMa IpaBa MeXYHAPOIZHOI
OTBETCTBEHHOCTH (HAIpuMep, 4epe3 BHECEHUe U3-
MeHeHui1 B CTaTbyt 06 OTBETCTBEHHOCTY TOCYAAPCTB
2001 r.) B Gmoxariinee BpeMsi MajOBEpOSITHA, XOTs
OHa MOXKeT OBITb OCyIIecTBIeHa (aKTMYeCKu — Ha
YpOBHe Cy[eOHOI MPaKTUKM ¥ IONUTUYECKON pu-
topukn. IIpo6nema, ofgHAaKO, COCTOMT B TOM, YTO
IaHJIeMIA e/ He Mapaln30Bala, TO 3aTOPMO3IIa
(bYHKIVOHMpPOBaHMEe MEX[YHAPOIHBIX CY/I0B; KpOMe
TOTO, KOHCEHCYC [10 MHOTYIM BOIIPOCaM efiBa i 6yeT
JIOCTUTHYT, BO BCAKOM CIIy4ae, B O/ypKariiee BpeMs.

7. YperynmposaHue CIIOpOB

OcnoBanrvem gyst obpamenns 8 MC OOH mo-
JKeT BBICTYHATb CT. 75 YcraBa BO3, a B apburpax -
c1. 56 MMCII. Kpome Toro, oTMeuyaeTcss BO3MOX-
HocTb o6parennst B MC OOH Ha ocHoBanuy cT. 84
KonBeHI[MN 0 MeXyHapOJHON I'pa’k[aHCKOI aBU-
augyy 1944 r. — uCTUBI MOTYT 3aABUTH O HAPYILEHNUN

cT. 14 KonBenuun (mpegoTBpalieHe pacnpocrpa-
HeHMs1 OojesHell depe3 CpefCTBA BO3[YIIHO Ha-
Buranyn)”. ObpalleHne B MeXJYHApORHBI CyT,
OJfHaKO, BBITJLAANT OecrepcreKTBHBIM. Bo-nepsoix,
Ycras BO3 sakpeniser cTpyKTypy camoli opraHusa-
LMY U KOPIIOpPAaTUBHBIE 00:A3aTe/IbCTBA TOCYAAPCTB,
a He UX MaTepMa/ibHble 0053aTeIbCTBA; 00s3aTeNb-
cTBa Xe, 3aKperieHHble B MMCII, npepmonaraiot
IIMPOKOE YCMOTpEHMe TOCYAAPCTB. Bo-6mopoix,
IOPUCAVKIVIA MeX/YHAPOIHBIX CYIOB ABJIACTCA [10-
OpoBonbHOI [Bputerxanny, 3undenko 2018:6-32;
Toncreix 2015: 204-228; Tonctoix 2018:475], n Ku-
Tail BPSJ, /IM COITIACUTCS C Heil. B-mpemovux, cyne6-
Hag npakTtuka npumenenns MMCII otcytcTByer,
4TO OCTIOKHUT paboTy Cyfia M CfenaeT YSA3BUMBIM
moboe BBIHECEHHOe pelleHue. B-uemsepmuix, obe
CTaTtby TPeOYIOT [OCYAEeOHOTO perymMpoBaHus,
KOTOpOe, KaK HaBepHAKa OyleT yTBepXJaTb OT-
BETYMK, HE COCTOS/IOCh. B-namuwix, Kuraim moxer
3afBUTb O 3/I0YNOTPeONIeHNN IIPaBOM, T. €. O IIO-
nbiTKe nepeHectyt B Cyz MIMPOKUIT HOMUTUYECKIUI
crop. B- wiecmoix, jokasatenpcrsa Hapymennusa Ku-
TaeM ero 00s13aTe/bCTB BBIIALAT HeyOeauTenbHO™.
B-cedvmbix, TI0fja4a COOTBETCTBYIOIIETO MICKA OTKPO-
eT «muK [TaHfops» 1 cfenaeT BO3MOXXHBIMH TIPO-
I1eCChbl B OTHOLIICHNUM BCEX CTPaH, OTPearnpoBaBIINX
C OIIO3/JaHVIEM.

B kayecTBe a/bTEpHATMBBI PacCMaTpPUBAETCA
KOHCY/IbTaTMBHOE IIPOM3BOACTBO, KOTOpOE MOT-
710 OBl 3aBepLINTLCA BBIHECEHUEM 3aK/IIYeHNA II0
IIMPOKOMY KpyTy Bonpocos. Takoe IpoM3BOACTBO,
OfJHAKO, 3aiiMeT HEeCKOJbKO JIeT, KpOMe TOro, He-
M3BECTHO, NOAJEPKUT /M 3aIpoC 3aKmodeHnsa [A
OOH wnmm BO3%. [Ipyroit anbrepHaTUBOI SBJISAET-
cA yIpexJieHNe CIIeiICTBEHHOM KOMMCCUY, KOTOpas
MoOI7Ia OBl COCTaBUTD XPOHOJIOTUIO COOBITIIA, KBA/N-
¢uipoBarh 100aNBHYI0 ¥ MHANBUAYANIBHYIO pe-
aKIVIo, CUCTEMAT3MPOBATh MEAUIIMHCKIE JaHHbIE,
OLIEHUTb MMeIIINecs CTPaTeTuy CAep>KUBaHMUA,
BHECT) TIPEIJIOKEHNUA 10 YIYYIIeHNUIO JielICTBYIO-
Ier0 MpaBa ¥ MHCTUTYIMOHANbHBIX MEXaHU3MOB,
PaccMOTpeTb BOIPOC O TOPIOBBIX OrPAaHMYEHMNAX,
BbIpaboTarh peKoMeHAanyu u 1p. Takas kommccnsa
Moryia 6s1 6p1Th yupexxpena Cb OOH, TA OOH, Te-

% Huremagi¢ H., Kainz F. COVID-19, China and International Aviation Law: A ticket to The Hague?. — EJIL Talk! July 13, 2020.
URL: https://www.gjiltalk.org/covid-19-china-and-international-aviation-law-a-ticket-to-the-hague (accessed 26.04.2021).

2 Khubchandani M. Didn't even ‘Bat’ an Eyelid? A case at the ICJ to prevent China from re-opening wet markets in the wake
of the COVID-19 furore. - Bar and Bench. April 4, 2020. URL: https://www.barandbench.com/columns/policy-columns/did-
not-even-bat-an-eye-china-a-case-at-the-icj-to-prevent-china-from-re-opening-wet-bat-markets-in-wake-of-the-covid-19-

furore (accessed 26.04.2021).

2 Herdt de S. A Reference to the ICJ for an Advisory Opinion over COVID-19 Pandemic. - EJIL Talk! May 20, 2020. URL: https://
www.ejiltalk.org/a-reference-to-the-icj-for-an-advisory-opinion-over-covid-19-pandemic (accessed 26.04.2021).
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HepanbHbIM cekperapeM OOH, Coserom mo mpa-
BaM uenoBeka winm BO3; oHa TakKe MOXET OBbITh
y4pex/ieHa 3a IpefiefiaMyl VIMEIOLIMXCA CTPYKTYP,
1. €. ad hoc* [Auppocosa, HoBukosa 2021:134-150].
IlanHas npes Opta nogaepxana Apcrpanueit u Es-
POIIeiiCKUM COI030M?".

MeHee IpOAYKTYBHBIM BBIITIAUT OOpallieHne B
HalyoHa/nbHble cynbl. B ampene 2020 r. mrar Muc-
cypu npegbasun uck K Kuraro B cyge CIIA, yr-
BepXKJas, YTO HEJOCTATOYHASA PeaKIVs KUTaiCKIX
BJIACTEN! IIOB/IEK/Ia HETaTUBHbIE 9KOHOMIYECKHE 10~
clencTBMA A mTata. Kurait HasBan uck abeypy-
HBIM U COC/IA/ICA HA IPVMHIUII MIMMYHUTETA, 2 HEKO-
TOpbIe SKCIEPThI 3aABWIN O CBA3M HAHHOTO JCKA C
npezcrosmumu Beibopamu B CIITA*.

B nenom criopbl, NOpO>XAeHHbIE ITAHEMIEN VI
CBA3aHHbIE C Hell, He BBIIIANAT TOCTUTAIOIVIMIU
YPOBHA yIpO3bI MEXXAYHAPOZHOMY MUpY 1 6e3omac-
HOCTH, 4 VX Ilepefiaya B Cy/ibl MOXKET OTPULIATENbHO
cKa3aTbCs Ha 3PQPEKTUBHOCTY MEXJYHAPOTHOTO
coTpynHM4ecTBa B 6opnbe ¢ manpemueit. CyneOHoe
i moboe MHOe popManu3oBaHHOE pasduparenp-
CTBO, TeM He MeHee, MOIJIO ObI CTaTh 3P PEKTHBHBIM
CPEZICTBOM YTOYHEHUS PeXXuMa 60pbOBI ¢ ITaHeMu-
eit.

8. IIpaBa yenoBeka

Pearupya Ha nanjeMuio, MHOTME TOCyHapcCTBa
OrpaHNYWIN IIpaBa 4yenoBeka. Tak, ViTamus, Hanbo-
Jlee TIOCTpafiaBlIas OT BuUpyca, 23 despans 2020 r.
NpMUHANA JeKpeT No 6, paspelyBIINII IIPaBUTENb-

CTBY IIPMHMMATDb Mepbl, HAallpaB/IeHHbIe Ha CAEP>KN-
BaHue Bupyca®”. Ha ocHOBaHMM HaHHOTO JieKpeTa
ObLIM 3ampeleHbl COOpaHVsl; OrpaHMYEHO Iepe-
JIBYDKEHMe JIIofiell (3a MCK/II0YeHMeM TTOKYIIKY TIPo-
IlYKTOB, TOCEIeHVsI Bpadeit u pabodeit HeoOXoxu-
MOCTH), TIO/UIIMS HOY4YUIa IPaBO OCTaHAB/INBATD
HeMeMeIaoNIMXCs U TPebOoBaTh MIChMeHHbIEe 00b-
SCHeHNs; IIpeKpallleHa PO3HMYHas TOprosisA (3a
VICK/IIOYEHMEM TIPOJiaAXK)t TOBAPOB IIepBOII HEOOXO-
JVMOCTH), OKa3aHusi GAaHKOBCKNUX, (DMHAHCOBBIX 1
CTPAXOBBIX YCIIYT; 3aKPBITBI PECTOPAHBI, My3€eH, Te-
aTpbl, HAPUKMaXepCKye, CIOPTUBHBIE 3aJIbl, LIKOIbI
Yl YHUBEPCUTETHI; OTMEHEHBI CIIOPTUBHbIE M KY/Ib-
TYpHbIe MepPOUPUATHS; 3alpelleHbl PelTUrio3Hble
U TpaXJAHCKMe LiePeMOHMM; OrpaHMYeHa pabora
IIepPKBeil; IPUOCTAHOB/IEHBI TOCEIEHVISI TIOPeM; pe-
KOMEHJIOBaH IepeBOy, pabOTHMKOB Ha yZaJIeHHYIO
paboTy WM IIpefocTaBleHNe UM OIUIAYMBaeMOro
ormycka. HapylueHne cOOTBeTCTBYIOLIMX HpaBuI
OBL/IO IPU3HAHO HPeCTYIIeHNEM, HaKa3yeMbIM /-
IIeHeM CBOOOIBI Ha CPOK IO TPeX MecsleB VN
mrpadom o 206 eBpo (cr. 650 YK); nuua, momy-
YUBILIE TIOTOKUTEIBHBIN TECT U HE COOMIOfAIOLIE
KapaHTVH, MOIJIM IIPeC/Ie0BaTbCsl B COOTBETCTBUM
€O CT. 438 mau 452 (BIJIOTH [0 MOXU3HEHHOIO 3a-
KIII04eHns )™,

Hexoropsle cTpaHbl He OrpPaHMYMINCH JIOK-
flayHOM: JIcmaHums HaIVOHaIM3MPOBajIa YacTHBIE
6onpuu1el, Gummnmmusl, CIIA n EC pacemorpenn
TaKyl0 BO3MOXXHOCTb. HekoTopble IrpaBa He mpeTep-
eIV IPSIMBIX OTPAaHMYEeHNIT, HO VX MCIIONb30BaHMe
Ob1710 cepbe3HO 3aTpyaHeHO. OT/eNbHbIe OrpaHiye-

% Becher M.A. Do We Need an International Commission of Inquiry for COVID-197? Part |.— EJIL Talk! May 18, 2020. URL: https://
www.egjiltalk.org/do-we-need-an-international-commission-of-inquiry-for-covid-19-part-i (accessed 26.04.2021); Becher M.A.
Do We Need an International Commission of Inquiry for COVID-19? Part II. - EJIL Talk! May 18, 2020. https://www.gjiltalk.org/
do-we-need-an-international-commission-of-inquiry-for-covid-19-part-ii (accessed 26.04.2021).

31 Worthington B. Marise Payne calls for global inquiry into China's handling of the coronavirus outbreak. — ABC New.
April 19, 2020. URL: https://www.abc.net.au/news/2020-04-19/payne-calls-for-inquiry-china-handling-of-coronavirus-
covid-19/12162968 (accessed 26.04.2021).

32 Wolfe J. In a first, Missouri sues China over coronavirus economic losses. — Reuters. March 21, 2020. URL: https://www.
reuters.com/article/us-health-coronavirus-china-lawsuit/in-a-first-missouri-sues-china-over-coronavirus-economic-losses-
idUSKCN2232US (accessed 26.04.2021).

3 Cm.: Decreto-legge 23 febbraio 2020, No. 6 “Misure urgenti in materia di contenimento e gestione dell'emergenza
epidemiologica da COVID-19". URL: https://www.gazzettaufficiale.it/eli/id/2020/02/23/20G00020/sg (accessed 26.04.2021).
[lekpeT ccbinaeTca Ha cT. 77 KoHctuTyumm Vitanui: «B upe3BbluaiiHbIxX CUTYaLMsAX, CBA3AHHbBIX C HEOOXOANMOCTBIO N HEOTOXK-
HOCTbIO, MPABUTENBCTBO NMPUHVMAET, NOA CBOK OTBETCTBEHHOCTb, BPEMEHHbIE PELLEHMSA, MEIOLME CUY 3aKOHa, MPY 3TOM
OHO 06513aHO B TOT Xe AieHb NPEACTaBUTb VX Ha YTBEPXKAEHVE B Nanathbl...».

3% Spadaro A. Do the containment measures taken by Italy in relation to COVID-19 comply with human rights law?. - EJIL Talk!
March 16, 2020. URL: https://www.ejiltalk.org/do-the-containment-measures-taken-by-italy-in-relation-to-covid-19-comply-
with-human-rights-law (accessed 26.04.2021); Dzehtsiarou K. COVID-19 and the European Convention on Human Rights.
— StrasbourgObservers March 27, 2003. URL: https://strasbourgobservers.com/2020/03/27/covid-19-and-the-european-
convention-on-human-rights/#more-4563 (accessed 26.04.2021); Startceva O. The Right to a Fair Trial in the Context of
COVID-19 in Russia. - Legal Dialogue. May 28, 2020. URL: https://legal-dialogue.org/the-right-to-a-fair-trial-in-the-context-of-
covid-19-in-russia (accessed 19.03.2021).
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HMA ObIIM TIOBEPrHYTHI KpuTuKe. Tak, mocie BBe-
meHusa VIHpueil JOKHayHa, BK/IOYABLIETO OTMEHY
IepeBO30K, OTPOMHOE YMC/I0 MUTPAHTOB ObIIO BBI-
HYX/IEHO JOOMpaTbCA O JOMa IeIIKOM, BO3HUK/IA
yIpo3a ronofa. B HEKOTOPBIX CTpaHaX BJIACTU MC-
I10/Ib30BA/IM MTAHEMMIIO KaK TI0BOJ, /14 IIpec/iefioBa-
HIA onnoHeHToB [Bennoune 2020:666-676].

Tenepanvuuiti cekpemaps OOH A. IyTbeppec B
Hoxnage «COVID-19 and Human Rights: we are all
in this together» (ampenp 2020 r.) mocTaBun mpasa
4e/loBeKa B IIEHTP I7I00aJbHOrO OTBETA HA IIaH[e-
MUIO U CYOPMYIMPOBAI IIECTD IIPUOPUTETOB:

1. Heo6xomuMo y4uThIBaTh He TONBKO BOIIPO-
Chbl 3/IpaBOOXPaHEHM, HO TaK)Ke S3KOHOMIYECKOE U
COLIMAJIbHOE BO3JIe/ICTBIIE.

2. Bupyc He IUCKPMMMHMPYET, HO €ro BO3-
fiefiCTBUE UCKPUMUHMPYET, O3TOMY HeoOXOmuM
VMHK/IIO3VIBHBII OTBET.

3. Kaxpplit Jo/DKeH ObITh BOB/IEYEH B OTKPHI-
TbIil, IPO3PAYHBII U IIOJOTYETHDII OTBET.

4. Yrposoii ABNAETCA BUPYC, a HE JIIOMM; Ipes-
BBIYAITHbIE MEPBI JO/DKHBI OBITh BPEMEHHBIMI, IIPO-
HOPLMOHANIbHBIMY M HAllpaBJIeHHBIMYM Ha 3aIUTY
JIIOJIEeTA.

5. Hwu opHa cTpaHa He [O/DKHA 6OPOTHCA B
OZIMHOYKY: I7I00a/IbHBIe YTPO3BI TPEOYIOT I/106ab-
HOTO OTBETa.

6. Korpma Mbl cipaBuMCcs, Mbl JJO/DKHBI CTaTh
ydiie, 4eM ObIIN O 3TOTO.

B xoH1je mokmaza 6bI1 cenaH psj 00IUX peko-
MeHpiauuit”. Yipasnenue BepxoBHoro kommccapa
OOH 1o npaBaMm 4enoBeKa IPU3BATI0 K TOMY, YTO-
OBl Mepbl CHAepXKMBAHNUA YYUTHIBAIM IIPaBa YenoBe-
Ka, U CeNasIo sl 3asABJIeHMIA, IPU3bIBAIOMINX CHU-
suth BuAHuMe COVID-19 Ha oTnenbHble I'PYIIIBI
(menbmmHcTBa, JII'BT, nuBanumos, a(bpMKaHueB n
np.)*. 13 masa 2020 r. YBKIIY npunsano Pykosog-
ctBo o COVID-19, B KOTOpOM BBIFEINIO HauU-
6oree ocTpble yrpossl U chopMymupoBano oobuie

pexoMeHzanuy (MHPOPMIUPOBATH HACeTIEHNE, CMAT-
4aTh BO3JEIICTBIUE, HOPOTHCA C A3BIKOM HEHABUCTH
u 1p.)”. Sxcnepmor OOH copmynupoBanu cTaH-
IapThI OOPBOBI € TTAH/EMIelT: Ype3BbIYaiiHbIe MEPBI
JIO/DKHBI OOBABIATBCS MYOMMYHO; O HUX JODKHO
OBITb TaK)Xe COOOIIEHO B JIOTOBOPHBIE OPTaHBI;
4pe3BbIYAIHOE NOJIOKEHNME He JO/DKHO OBITh Ipef-
JIOTOM JJISl PeIpeccuil; OrpaHNYeHVs He IO/DKHBI
BBOJNTBCA C IIEbI0 IOAABICHUA VHAKOMbICIINS;
OHM JOJ/DKHBI MMEThb Y3KOHAIIPaBJIEHHbIl XapaKTep
1 OBITb KaK MO>KHO MEHee XXeCTKMMM; B TeX CTpa-
HaX, I7ie STUeMus UAeT Ha CIaj, BIACTY JJO/DKHBI
IIOMOYb JIIOfIAM BEPHYTbCA K HOPMAJIbHON JKIU3-
Hn*®. HenpasumenvcmeenHvie 0peanusayuul Taxxe
copmynuposanu csou npenoxernsn®. [l 60pp-
OBI C KpU3MCOM OBV CO3[JaHBI HOBbIE MIHCTPYMEH-
Tbl 3amuTel: Human Rights Measurement Initiative
Rights Tracker, COVID 19 Disability Rights Monitor
 Jp.

KoMMeHTaToppl OTMEYa0T HEJOCTaTOYHOCTD
peaKIy MeXXIyHapOIHbIX M HAL[IOHA/IbHBIX CTPYK-
Typ:

1) cocTaBisgeMble JOKYMEHTBI 4YacTO HOCAT
0061ImMit XapakTep;

2) MeXaHM3MBbI MOHMTOPVHIA JeJICTBUII BIa-
CTell OTCYTCTBYIOT, KaK I MEXaHU3MBbI BO3MeIeHA
yiep6a;

3)  aBTOpUTapHblE PEXKUMBI UCHONb3YIOT TIaH-
[IeMUIO JUI KOHCOMUJALMY BJIACTU ¥ IIpec/iefioBa-
Hus onmnoHeHToB (CanbBazgop, banrnagem, Knrait,
IO>xub1it Cypan);

4)  HEKOTOpBIEe FOCYAAPCTBA He CIOCOOHBI IIPY-
HMMaTb Mepbl cpiepkuBaHuaA (Hampumep, banrma-
fielll — 00eCreYnTh COLMaNbHOE AUCTAaHIPOBAHNE);

5)  HeKOTOpble TOCY[APCTBA CChUIAIOTCA Ha CT.
4 TTakTa 06 5KOHOMIYECKVX, COLMAIbHBIX M KY/Ib-
TYPHBIX IIpaBax /I ONpaBIAHUA Mep, 3aTparyuBa-
IOIMX 0053aTe/bCTBA  HENVCKPMMMHALINY, IIPO-
IPeCCHBHOI peanusauyy u T.1. (Hapylas IpUHLIUII
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3 UN: COVID-19 and Human Rights We are all in this together. April, 2020. URL: https://www.un.org/sites/un2.un.org/files/
un_policy_brief_on_human_rights_and_covid_23_april_2020.pdf (accessed 26.04.2021).

% COVID-19 u npaBo3sawuTHble acnekTbl. [loctyn: https://www.ohchr.org/RU/NewsEvents/Stories/Pages/COVID-19.aspx
(paTta obpalyeHms: 26.04.2021).

% OHCHR: OVID-19 Guidance. May 13, 2020. URL: https://www.ohchr.org/Documents/Events/COVID-19_Guidance.pdf
(accessed 26.04.2021).

38 COVID-19: Okcneptbl OOH 3asBMnK, UTO rocyfapcTBa He JOSIKHbI 3110yNoTPebnATb Ype3BblyaHbIMY Mepamu A4S OrpaHu-
yeHuA npae Yenoseka. floctyn: https://www.ohchr.org/ru/NewsEvents/Pages/DisplayNews.aspx?News|D=25722&LangID=r
(pata obpalyeHms: 26.04.2021).

¥ Human Rights Dimensions of COVID-19 Response. - Human Rights Watch. March 19, 2020. URL: https://www.hrw.org/
news/2020/03/19/human-rights-dimensions-covid-19-response# (accessed 26.04.2021); COVID-19: How human rights can
help protect us. - Amnesty International. March 20, 2020. URL: https://www.amnesty.org/en/latest/news/2020/03/coronavirus-
how-human-rights-help-protect-us(accessed 26.04.2021); Corruption and Coronavirus. — Transparency International. March
18, 2020. https://www.transparency.org/en/news/corruption-and-the-coronavirus (accessed 26.04.2021).
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MPABA YEJTOBEKA

B.J1. Tonctbix

HPeTOCTOPOXXHOCTH (precaution), IPYMEHNMBIIT 110
anasorun) [Desierto 2016:241-276]*.

[TaHpmeMMA TakKe MOCTaBU/IA BOIIPOCHI, CBA3aH-
HblIe ¢ ie3nHpopMaleli (KOTopas pensTCTBYeT O-
CTYIy K TIPaBAyBOI MHGOPMALIVIN M MOXKET KBajIn-
¢buLupoBaTbcs Kak HapylleHue CBOOOABI cmoBa)*;
OTBETCTBEHHOCTDBIO KOPIOpaumii*; cCpaBHUTE/TbHBI-
MM TIPEMMYLIECTBAMU AEeMOKPATUYeCKIX M TOTAJIN-
TApPHBIX PEXMMOB™; MCIO/IB30BAHMEM MOOMIBHBIX
HPUIOKEHWIA /I OTC/IEKVBAHNA KOHTaKTOBY; BN~
AHMEM IIaHJEMMM Ha POCT TeH[IePHOro Hacwmma';
fedunmToM Mep coryanpHoil noamep>xku*. Ha 60-
Jiee TI03Hel CTaiuy BCTA/l BOIIPOC O IPMHYAUTEIb-
HOJI BaKIMHAIMY U BbIfjade IMMYHHBIX IIaCIIOPTOB,
obmajjanne KOTOPBIMM VICKIIIOUUT JINIO U3 Cepbl
JEVICTBYUA OTPAHMYEHNI; JAHHYI0 MEPY paccMaTpu-
BaroT Y, Tepmanus, VMramms, BenmxoGpMTaHI/m
u CIIA. IIpobnema, ogHAaKO, COCTOUT B TOM, 4TO,
o MHeHMto BO3, Hanmnuue aHTUTEN He TapaHTUPY-
eT 3alUTy IPOTHUB HOBTOPHOTO MHMUIVIPOBAHMA.
Kpome Toro, BBeieHVIe MMMYHHBIX IIACIIOPTOB TIPef-
THOJIaraeT MCKYCCTBEHHOE pasfie/ieHue Ha TeX, KTO

MOXET J He MO)KET y4acTBOBaTh B OOIIECTBEHHOI
KU3HH (T. €. JUCKPMMMHALINIO, IOfPBIBAOIIYIO TIpa-
BO Ha 3[JOPOBbE), U MOXET CTMMY/INUPOBATH JIOfEN
3apasuThCs BUPYCOM (C TeM 4TOOBI B JjabHeNIIIeM
HOJYYUTh VMMYHHBI Iacliopt). B monutnyeckom
IUIaHEe OHO CHMMaeT OTBETCTBEHHOCTD 33 60pBOy ¢
BUPYCOM C IIPAaBUTEbCTB I MOXKET CO3/IaBaTh IIpef-
HOCBUIKY Jy1s1 Koppyrnuuu®.

ITIpaBo npaB yenoBeKa ABIAETCA OTPACIBIO MEX-
[lyHapOJJHOTO IIpaBa, Hambosee 3aTPOHYTON IaH-
memueil. MHOre 13 BOIPOCOB, NPEX[E BCETO, BO-
IpPOC O MPONOPLMOHANTBLHOCTI IPUHMMAEMBIX Mep,
OCTAalTCA OTKPBITBIMM; MX pelleHne OypeT MMeTb
OTPOMHOE 3Ha4eHe /I OYAYIero MeXyHapOgHO-
ro IpaBa.

9. OTcTyIUIeHNEe OT MPABO3AIMTHBIX
0043aTeNbCTB

Bo3MOXXHOCTb BpEeMEHHOTO  OTCTYIUIEHMS OT
IPaBO3ALINTHBIX 0053aTebCTB B YPE3BBIYAITHON CH-
TyallM/ IIPeJycMOTpeHa B CT. 15 EBpoIerickoil KoH-

40 Cm. Takxe: Desierto D. Calibrating Human Rights and Necessity in a Global Public Health Emergency: Revive the UN
OHCHR’s ICESCR Compliance Criteria. — EJIL Talk! March 26, 2020. URL: https://www.ejiltalk.org/calibrating-human-rights-
and-necessity-in-a-global-public-health-emergency-revive-the-un-ohchrs-icescr-compliance-criteria (accessed 26.04.2021);
Desierto D. The Myth and Mayhem of ‘Build Back Better”: Human Rights Decision-Making and Human Dignity Imperatives
in COVID-19. - EJIL Talk! May 25, 2020. URL: https://www.gjiltalk.org/the-myth-and-mayhem-of-build-back-better-human-
rights-decision-making-as-the-human-dignity-imperative-in-covid-19 (accessed 26.04.2021).

41 M. MunaHoBWY NuLUeT, uTo fe3nHdOopMaLUA, Bbi3biBaloLLas HeraTMBHbIE MOCIEACTBYA, MOXET ObITb OrpaHMyYeHa B COOTBET-
CTBUV C MPVIHLMMOM NPOMOPLMOHANIbHOCTU, €C/IN OHa He MOXET ObITb NPeofoneHa pacnpocTpaHeHemM npasgpl (OTprLaHue
Xonokocrta). [pmepbl B KOHTEKCTE 34paBOOXPaHEHNA: OTPULLAHME NPYCYTCTBUA Brpyca (Hukaparya, TypkmeHua); Npoasu-
XeHue HeahdEKTUBHDIX JleKapcTB (Tak, npe3ungeHT IOAP Tabo M6eku 3aasun, uto ydywmm nekapcteom ot CMOa aenaetca
CBEKOJIbHbIN COK, JIMMOH U YeCHOK, YTO MpuBeno K cmeptn 6onee 300 Tbic. yenosek; a npesuaeHT [. Tpamn npofsuran Kak
nekapcteo ot COVID-19 aHTUManApWiHbIA NpenapaT rmgpoKCMXIOPOXMH, MMEILWMI cepbe3Hble No6oYHble 3GPeKTbl). CMm.:
Milanovic M. Viral Misinformation and the Freedom of Expression. Part |. — EJIL Talk! April 13, 2020. URL: https://www.gjiltalk.
org/viral-misinformation-and-the-freedom-of-expression-part-i (accessed 26.04.2021); Milanovic M. Viral Misinformation
and the Freedom of Expression. Part II. — EJIL Talk! April 13, 2020. URL:https://www.ejiltalk.org/viral-misinformation-and-the-
freedom-of-expression-part-ii (accessed 26.04.2021).

42 Hughes J. et al. Corporate Human Rights Due Diligence in times of COVID-19. - EJIL Talk! July 30, 2020. URL: https://www.
gjiltalk.org/corporate-human-rights-due-diligence-in-times-of-covid-19 (accessed 26.04.2021).

4 Kavanaugh M.M. Authoritarianism, outbreaks, and information politics. - Lancet. February 13, 2020. DOI: https://doi.
org/10.1016/52468-2667(20)30030-X. URL: https://www.thelancet.com/journals/lanpub/article/PlIS2468-2667(20)30030-X/
fulltext#%20 (accessed 26.04.2021).

4 Staehelin B., Aptel C. COVID-19 and contact tracing: a call for digital diligence. — ReliefWeb. May 15, 2020. URL: https://
reliefweb.int/report/world/covid-19-and-contact-tracing-call-digital-diligence (accessed 26.04.2021); Siatitsa I., Kouvakas
I. Indiscriminate Covid-19 location tracking (Part I): Can pandemic-related derogations be an opportunity to circumvent
Strasbourg’s scrutiny?. — StrasbourgObservers. May 5, 2020. URL: https://strasbourgobservers.com/2020/05/04/indiscriminate-
covid-19-location-tracking-part-i-necessary-in-a-democratic-society (accessed 26.04.2021).

% Jang B., Farise K. Gender Based Violence during the COVID-19 Pandemic and economic, social and cultural rights. —
OpinioJuris. April 23, 2020. URL: https:// opiniojuris.org/2020/04/23/gender-based-violence-during-the-covid-19-pandemic-
and-economic-social-and-cultural-rights (accessed 26.04.2021).

4 Kurolova D., Sivaprakasam D. The Right to Social Security: Navigating the Narrow Passage Between Virus Suppression and
Economy Resuscitation. — OpinioJuris. May 12, 2020. URL: http://opiniojuris.org/2020/05/12/the-right-to-social-security-
navigating-the-narrow-passage-between-virus-suppression-and-economy-resuscitation (accessed 26.04.2021).

4 Phelan A.L. COVID-19 immunity passports and vaccination certificates: scientific, equitable, and legal challenges. - Lancet.
04.05.2020. URL: https://www.thelancet.com/journals/lancet/article/P1IS0140-6736(20)31034-5/fulltext (accessed 26.04.2021).
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BeHIM 1950 ©.*® 1 crT. 4 [TakTa 0 rpaXKAAHCKMX U TIO-
JIMTUYECKVX IpaBax’; HeKOTOpbIe ITpaBa Ipy 3TOM He
MOTYT OBITh OTpaHIYeHBbI (B YaCTHOCTH, 3aKpeIIeH-
HBIE B CT. 2, 3, 4 (1) u 7 Kousenuyn). Cr. 4 ITakra 06
9KOHOMIYECKIIX, COLVA/IBHBIX 1 KY/IBTYPHBIX IIPaBax
3aKperyisieT BO3MOKHOCTb OOJIBIIEr0 OrpaHMYeHMs
«C IIeTIBI0 CII0COOCTBOBATH 001eMY 6/1ar0COCTOSHIIO
B leMOKpatideckoM obiiectse»™. Konsenys u [Tak-
ThI TAKKe JOIYCKAIOT OIPAaHNYEHNS OT/E/IbHBIX IIPaB
B VHTepecax HaIMOHAJbHOI Oe30macHOCTy, 0OIe-
CTBEHHOTO HOPSIKA, 9KOHOMIYECKOTo 0/1arococTosi-
HIS, TIPEeOTBpAllleHNst 0eCIIOPSIIKOB, OXPaHbI 30PO-
BbsI IV HPABCTBEHHOCTH U 3aIUUTBHI TIPaB 1 CBOOOT
npyrux mopeil. OrpaHNYeHuss MOTYT pacCMaTpu-
BaTbCs KaK rapaHTys IpaBa Ha 3J0poBbe (OTCrofa —
HeOOXOIMMOCTb OLIeHKV ¥ TOfmepkaHus OamaHca
MeX[y pasIndHbIMY 1TpaBamy). OrpaHNYeH s JO/DK-
HbI OBITb YCTAHOBJ/ICHBI 3aKOHOM ¥ COOTBETCTBOBATD

HpeciefyeMbIM LielAM (IPUHLMI IIPOHOPIVIOHA -
HOCTN).

Pap rocymapcrs mcnonbsoBamu cr. 15 EBpo-
HeVICKOV KOHBEHIIMY ¥ 3asiBWIN 00 OTCTYIUICHUM
(An6anus, Apmenus, dcronus, Ipysus, Jlarus,
Monpasus, CesepHast Makenonus, Pympinns, Can-
Mapuno, Cepbusi), Kak HpaBUIO, CO CCBUIKO Ha
3agsnenne BO3 ot 11 mapra 2020 r.; mo3gHee OHU
OTMeHMMN orpanndeHus’’. VI3BeuieHuss OOBIYHO
HAIIPAB/IANNCh MUHMCTPOM MHOCTPAHHBIX JeT WN
IpyTUM TOMUTUYECKMM IpefcTaBuTeneM. B meme
«BP v Surrey County Council & Anor», ofHaKo, 13-
BellleHVe ObI/IO HAIpPaBIeHO CYAbei™”; HOKTpMHA
HOABEpITIa 3TO peleHre Kpuruke®”. OrMevaercs
fedULUT MEXaHM3MOB JI1 MOHMTOPMHTIA PeXMMa
orcrymnenuit: ECIIY He mpucnocobrnen i aTo-
ro, B CBA3Y C 4eM HEOOXONUMO YCWIMBATh POJIb
Komuccapa Cosera EBpomnbl 1o mpaBaMm 4enoBeka,
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4 «1. B cyiyyae BOVIHbI MM MPU UHDBIX Ype3BblYaliHbIX 0OCTOATENbCTBAX, YTPOXKAIOLLMX XKM3HU HaLuwmu, mobas 13 Boicokrx [lo-
roBapuBaoLmnxca CTOPOH MOXKET NMPUHMMATb Mepbl B OTCTYMJIEHME OT ee 06A3aTeNbCTB MO HacToALe KOHBEHL MM TONbKO
B TOW CTEMEHW, B KaKol 3TO 0OYCNOB/IEHO YPEe3BbIYANHOCTbIO 06CTOATENbCTB. .. 3. JIobas 13 Bbicokmx [loroBapuBaroLymxca
CTOpOH. ... ncyepnbiBaoLymM 06pazom nHpopmupyet leHepanbHoro cekpetapsa CE 0 BBeieHHbIX €10 Mepax 1 O MPUUMHAX NX
MPVIHATUSA. . .».

4 B 3ameuvaHuu obulero nopsaka N2 29 (2001) KomuteT no npaBam yenoBeKa 06bACHW YCIOBUA MPUMEHEHUSA CT. 4 1, B YacT-
HOCTW, YKa3aJl, YTo «roCyAapCTBaM-yYaCTHNKaM HaLIeXUT NpecTaBrTb NoApPo6HOe 060CHOBaHME He TONbKO UX peLleHns
06bABUTD UpPE3BbIYAHOE MONOXKEHUE, HO 1 JII0ObIX KOHKPETHBIX Mep, BbITEKAIOLLMX M3 Takoro peLueHns» (n. 5). Cm.: Komutet
no npaeam yenoBeka OOH: 3ameuaHue obuiero nopsaka N°29 «OTcTynneHne oT NpaB B CBA3Y C Ype3BblUaliHbIM MOJIOKEHN-
em» (CT. 4 MexayHapoAHOro nakTa O rpaXkAaHCKMX U NONUTUYeCKNX npasax) ot 24 uona 2001 r. floctyn: http://hrlibrary.umn.
edu/russian/gencomm/Rhrcom29.html (gata obpatueHus: 26.04.2021).

50 KomMuTeT No 3KOHOMMYECKIM, COLMANbHbIM 1 KyNbTypHbIM MpaBam B 2013 . nogrotoBun loknag o Mepax *KecTkol 3KOHO-
MU 1 SKOHOMMYECKIMX 1 COoLManbHbIX NpaBax (Report on austerity measures and economic and social rights), B KOTOpOM yKasan:
«Korpa mepbl CTPOroM SKOHOMMU BbIPaXKaloTCA B PErpeccuBHbIX LWarax, 3aTparvBaloLwmx peanvsauuio iy nMnaemMmeHTaumo
npaB uyesioBeka, bpemsa AoKa3blBaHUA NMEPEXOANT Ha UMMIEMEHTVPYIOLLEE FOCYAAaPCTBO, KOTOPOE AOIIKHO MpPefoCTaBUTb
000CHOBaHVIEe TaKNX perpeccrBHbIX Mep. [11ia o6ecneyeHmns BbINOSHEHWA CBOVX MPABO3aLLMTHbIX 06A3aTeNbCTB, FOCYAAPCTBO
[OMKHO MPOAEMOHCTPYPOBATL: 1) HaNMYKe JOBELEro rocyAapCTBEHHOMO MHTEPECa; 2) HE0OXOAUMOCTb, Pa3yMHOCTb, Bpe-
MEeHHbIIi XapaKTep ¥ NPOMNOPLMOHaNbHOCTb Mep CTPOroi SKOHOMMY; 3) NCYepraHne anbTepHATUBHBIX UM MEHEE OFpaHnun-
TeNbHbIX Mep; 4) HEANCKPVMMHALMOHHBIV XapaKTep npeAnaraembix Mep; 5) 3aLmUTy MUHUMaNbHOTO OCHOBHOTO COAEPKaHMA
npas (core content of rights); 6) RENCTBUTENBbHOE YUacTVie BCEX 3aTPOHYTbIX FPYNM 1 MHAMBULOB B NPOLiecce NPUHATHA peLue-
Hu» (n. 15). UN: Report on austerity measures and economic and social rights. URL: https://socialprotection-humanrights.
org/wp-content/uploads/2016/06/E-2013-82_en.pdf (accessed 26.04.2021).

51 Zghibarta P. The Whos, the Whats, and the Whys of the Derogations from the ECHR amid COVID-19. - EJIL Talk! April 11,
2020. URL: https://www.gjiltalk.org/the-whos-the-whats-and-the-whys-of-the-derogations-from-the-echr-amid-covid-19
(accessed 26.04.2021).

52 23 mapTa 2020 r. npeMbep-MUHUCTP BenmkobputaHum 3asasui, YTo BCe NOAUN AOITKHbI MO BO3MOXKHOCTM OCTaBaTbCA JOMa, B
CBA3M C YeM OblNi OTMEHEHbI MOCELLeHUA JOMOB NpecTaperbix. Joub 83-NETHEro FyXoro My>XUmnHbl, CTpafaBLUero 601e3HbLo
AnbureiMepa v NPOXMBABLLErO B JOME NpecTapenbiX, 3aABUIa XO4aTalicTBO O TOM, YTOObI B TeUEHMe NaHAeMun eMy paspe-
LN NPOXKMBATb C HE, 1 cocnanach Ha HapyLlleHue cT. 5 n 8 KoHBeHumn (coBMecTHO co cT. 14). Cyaba XanpeH (Cyn AHrnum
1 Yanbca no 3awmte ayweBHO60sbHbIX), Of4HAKO, COUMa, YTO OT CT. 5 MOXHO OTCTYMNWTb Ha OCHOBaHWUM CT. 15 1 3aABWNa, YTO
n3BecTnT 06 otcTynneHun Coset EBponbl. Cm.: England and Wales Court of Protection Decisions: BP v Surrey County Council &
Anor. Case No. 1352489T. Judgment of 25 March 2020. URL: https://www.bailii.org/ew/cases/EWCOP/2020/17.html (accessed
26.04.2021).

53 Martin S. A Domestic Court’s Attempt to Derogate from the ECHR on behalf of the United Kingdom: the implications
of COVID-19 on judicial decision-making in the United Kingdom. — EJIL Talk! April 9, 2020. URL: https://www.ejiltalk.org/a-
domestic-courts-attempt-to-derogate-from-the-echr-on-behalf-of-the-united-kingdom-the-implications-of-covid-19-on-
judicial-decision-making-in-the-united-kingdom (accessed 26.04.2021).
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TenepanpHoro cekpetapss Cosera EBpornbl u Bene-
LIAHCKOJ KOMMCCHI,

OTBeT Ha BOIPOC, MOXKET /M TOCYAPCTBO, HE
HaIlpaByBIIee M3BElleHNe, CCBUIATCA Ha OTCTYILIe-
HIe, He ogHo3HaueH. B First Cyprus Case™ Benmuxo-
OpuTaHNA yTBEP)K/a/Ia, YTO IIPAaBO HA OTCTYIUIEHME
He 3aBUCUT OT 00s3aTenbcTBA MHPOPMMUPOBATH
IpyTye roCyfapcTBa B COOTBETCTBMU €O CT. 15 (3).
EBpormneiickas Komuccus no mpaBaM 4yenoBeka ykKa-
3aa, 4To CT. 15 (3) He TOBOPUT O CAHKIIMY 32 HETIO/-
HYI0 MH(POPMALIO; €C/IY Mepbl COOTBETCTBYIOT CT.
15 (1,2), TO OHM He CTAHOBATCA HeJeICTBUTENbHbBI-
MM B OTCYTCTBUE U3BEIeHNs; 9TO, OfHAKO, He O3Ha-
JaeT, 4YTO HapyueHme CT. 15 (3) Bo Bcex cnydasx He
BJIeYeT HEJEeICTBUTE/IbHOCTY VUIM MHOW CaHKLUNL.
B mene «Lawless v Ireland»*® Vipnanpus HampaBu-
/1a M3BelleHe, HO 3asABUTEb YTBEPXK/al, YTO OHO
OBUIO HEIOJIHBIM, T. K. B HEM He yKa3bIBa/lUCh He-
KoTopble fieram. Kpome Toro, make ecmu nHdop-
Manys OblIa IOMTHOI, TOCYAAPCTBO He MOXET CChI-
JIaTbCS HA Hee JI0 ee ONyOMMKoBaHuA B Vpnanpum.
Kommccensa couna, 4To M3BelleHye ObIIO TIOMTHBIM 1
COOTBETCTBOBAIO CT. 15 (3). UTo KacaeTcsi BHYTpeH-
Hero ony6MKoBaHus, T0 CT. 15 (3) TpebyeT TONbKO
undopmuposauns lenepanbHoro cexperapsi (Pe-
menne ot 30 aBrycra 1958 r.). ECIIY noppepxan
Komuccuto (zeno Lawless v Ireland.). B nene Cyprus
v Turkey”” Kommccus ykasana, 4to cT. 15 Tpebyer
npuHATUA (HOpMaIbHOTO My6nMM4HOro akra (00b-
ABJIEH)e BOEHHOTO WIM YPe3BbIYAITHOTO IIOJIOXKe-
HIA); €C/I OH He IIPUHAT, CT. 15 He IpuUMeHseTcA
(HesICHO, ABNIAETCA U 3TOT AKT a/bTEPHATVBHBIM
U3BEIeHNIO WM XKe KyMyIATUBHBIM). B Greek case™

Kommccns couna, uro Ipenna He BbInmonHmIa CT. 15
(3), T. K. He u3BecTWIa [eHepanbHOrO cekpeTaps o
HEKOTOPBIX MepaX U BbI3BABIINMX VX IPUYMHAX 1
HAIpaBM/Ia M3BellleHNe C OIO3[jaHNeM, HO He CTa-
/1a OIpefeNATh IOCIeNCTBYA HapyLIeHus, T. K. OT-
CTyIUIeHue ObUIO IPU3HAHO HeJeICTBUTETbHBIM
(4pesBbIvYaliHasA CUTYaALUA He VIMeNa MecTa). Takum
o6pasom, ECITY BospepxmBaeTcsi OT OFHO3HAYHOTO
penueHns Borpoca. JYacTb KOMMEHTAaTOpPOB IOJIara-
eT, YTO U3BElleHUe ABIACTCA 00A3aTeNbHbIM, T. K.
OHO T03BOJIAET OT/IMYUTDH IIPaBOMEPHOE OTCTYIIIe-
HJe OT HeIPaBOMEPHOTO OrpaHMueHus 1 obecre-
4yBaeT MPO3PAYHOCTD U ONpefeneHHOCTh [[Tommun
2020:1-32; TTonuun 2019:192-202].

JJaHHbIIT BOIIPOC 10 HEJLABHETO BPEMEHM HE VIMel
HPVHINUIINANBLHOTO 3HAYeHMA, MIMEHHO [I03TOMY OH
He ObUI IIPOSICHEH B JIOCTATOYHON CTeneHU. B Ha-
crosiiee BpeMsA COOMIOfieHNe TPOLeYPBI BHIITIALUT
HeoOXOIMMOVI TapaHTHeil U YC/IOBYeM COOTIofeHNs
IpaB 4YelioBeKa ¥ OfHOBPEMEHHO — YCTIOBMEM CO-
IACOBAHHOCTY  MEXJYHapOJHOTO  COTpyAHMYe-
cTBa B obmactu 60pb6Obl ¢ maHpemueit. [Ipakruka,
TakuM 00pasoM, JO/DKHA ObITh IepeopUeHTHPO-
BaHa B CTOPOHY 6ojblueil Gopmanusanuy OTCTYy-
IJIeHN1 (MHBIMU C/IOBaMM, TOCYZIAPCTBA JJO/DKHBI
COOOIIATh KOMIIETEHTHBIM OpraHaM O CBOMX OT-
CTYIUIGHUAX OT IIPaBO3AIIUTHBIX 00A3aTeIbCTB,
JKeIaTe/IbHO C yKazaHmeM IpwymH). VHunmatusa
TaKoll (GOpManu3aLyM MOXET VICXOAUTb OT CaMUX
IPaBO3alINTHLIX OPTAHOB, Hanpumep oT CoBeTa 1o
npasaM denoBeka OOH, m6o maxe oT mommuTude-
CKMX opraHos, HanpuMep ot CoseTa besonacHocTn
OOH.

54 |strefi K. Supervision of Derogations in the Wake of COVID-19: a litmus test for the Secretary General of the Council of
Europe. - EJIL Talk! April 6, 2020. URL: https://www.gjiltalk.org/supervision-of-derogations-in-the-wake-of-covid-19-a-litmus-
test-for-the-secretary-general-of-the-council-of-europe (accessed 26.04.2021).

55 European Commission of Human Rights: Government of the Kingdom of Greece v. Government of the United Kingdom
of Great Britain and Northern Ireland. Application No. 176/56. Decision of 2 June 1956. URL: http://hudoc.echr.coe.int/app/
conversion/pdf/?library=ECHR&id=001-142534&filename=001-142534.pdf (accessed 26.04.2021).

5 European Court of Human Rights: Case of Lawless v Ireland. Application No. 332/57. Judgment of 1 July 1961. URL: https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57518%22]} (accessed 26.04.2021).

57" European Commission of Human Rights: Cyprus v Turkey. Applications nos. 6780/74, 6950/75. Report of the Commission
dated July 10,1976. URL: https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-142540.pdf (accessed
26.04.2021).

8 European Commission of Human Rights: Denmark, Norway, Sweden and the Netherlands v Greece. Applications nos.
3321/67,3322/67,3323/67,3344/67. Decision of 31 May 1968. URL: https://www.echr.coe.int/Documents/Denmark_Norway_
Sweden_Netherlands_v_Greece_|.pdf (accessed 26.04.2021).

% Cm. Takxke: Holcroft-Emmes N. Derogating to Deal with COVID-19: State Practice and Thoughts on the Need for Notification.
— EJIL Talk! April 10, 2020. URL: https://www.gjiltalk.org/derogating-to-deal-with-covid-19-state-practice-and-thoughts-on-
the-need-for-notification (accessed 26.04.2021).

€ Cm.: COVID-19 n mexxpyHapogHoe npaso. 0630p nybnvkaumia. Beinyck 1, 2, 3, 4. Joctyn: https://iclrc.ru/ru/research#sub3
(nata obpalleHms: 26.04.2021).
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10. 3aknroueHne

B yenom foKTpyHa CIIpaBHUIACh C 3aia4eli OCMBbIC-
JleHVA (peHOMEeHa IaHAeMIM: CYICTeMAaTU3MPOBaIa I
kBamduuyposana ¢akrsl, oO6Hapyxuna u chop-
My/IMpOBala IPaBOBble IIPOOIEMBI, IIPEIOKIIA
ux pemenus. HekoTopble u3 atnx KBamudukaimit
U peleHnii 6ecCIOpHBI; APyrye MOTYT OBITh TIpef-
MeTOoM jycKyccuu. OTHOIIeHMe JOKTPUHBI B OCHOB-
HOM ObIIO BBIP@XKEHO B ITOCTaX B MHTEpHeT-6/10rax
VI CTaThAX B OH/MAIH-U3gaHuAX. Kak npasuio, peyn
ugeT o HebONbIINX 1O 0OBEMY TEKCTaX, aBTOPBI
KOTOPBIX (4aCTO MOJIOfible y4eHble) pearvpoBajn
Ha KOHKPeTHOe COOBITVME M COOTBETCTBEHHO pac-
CMATpMBAIM OJMH, CYry0O NpPAaKTUYeCKMIT acIeKT.
Hanbornee momnynspHbIMy IUI0AKaMI CTaI 6710T
EBpomeiickoro >KypHaaa MeXIYHapOJHOTO IIpaBa
EJIL:Talk!, cnenyanua3aupoBaHHBI MeX/YHAPOLHO-
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MEXAOYHAPOLOHO-MPABOBDIE
ACMEKTbl BHELUHETOPIOBOW
NMONUTUKUN EBPA3NNCKOIO
JKOHOMUYECKOIO COKO3A

BBEJJEHME. [ocyoapcmea - unenvt EASC nepedanu
HA HAOHAUUOHATILHBLI YPOBEHb 00CAIMOUHO WUPO-
Kutl nepeveHv nonHomouuil. 1Ipu amom ececrmoportas
Peanusauus yKasanHvlx NoTHOMO4UL, npesxaoe 6cezo, 6
00nacmu 6HewiHel mopeoenu, mpedyem om uHCmMu-
mymos EADSC coomsemcmeytowseti desmenvHocmu
HA MeXOYHAPOOHOTL apeHe. B ce3u ¢ amum yenvto uc-
CT1e008AHUS ABTIAEICS AHATIU3 MEHOYHAPOOHOTL NPABO-
cybvexmrocmu Eepasuiickozo aKOHOMUHECK020 €003
(EASC), onvima Esponeiickoeo coto3a no pazeumuto
MEHOYHAPOOHO20 COMPYOHUUECMBA, 4 MAK#e aKNy-
A7IbHO20 COCMOSIHUSA U NepCreKmue MemoyHapooHol
desmenvrocmu EASC 6 mopeoso-akoHomuueckoii 06-
TACU.

MATEPUAIJIbI I METO[BI. IIpu nposedenuu
0aHHO020 UcCCne008aHUA Obina NPOAHANUIUPOBAHA
npasosas 6aza pynkyuonuposarnus EAIC, cospe-
MeHHble MmPyObL NPOPUNLHBIX CHEUUATUCIOB, 4 MAK-
e usyuer onvim Esponetickozo coto3a 6 cgepe men-
dyHapooHoeo  compyonuuecmea. B kauecmee
Memo00102U4ecKoil OCHOBbL ObLIU UCNIONb308AHBL Ma-
Kue 06ujeHayuHbvle Memoobl UCCIE006aHUS, KAK AHA-
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TU3, CUHMe3, UHOYKUUS, 0eOYKUUS, A MaKme aHasno-
Ul

PE3YJ/IbTATbI MCCIIEDOBAHWA. Yenewroe pas-
BUIMUe 6HEUHENOP20601l 0eMeLHOCUL 20CY0ApPCNG
- unienoe EASC 3asucum om moeo, Hackonvko sggex-
mueHoti  6ydem  MexOyHAPOOHAS ~ OesamenvHOCHb
EASC 6 mopeoso-sxoHomuueckoti obnacmu. IIpose-
deHHoe UCCTIe006aHUe NOKA3ANIO0, MO 6 HACHOSee
spems peanusauus uncmumymamu EASC umerousux-
Sl NOTHOMOYUTL HA MeXOYHAPOOHOTL apeHe He00CMa-
MOUHO dPeKmusHa, 1mo umeern HeeamueHble Nno-
CIe0CmeUss 0N peuwleHust 20CY0apCmeamu-uieHamu
3a0a4u no Pazeumuio IKCHOPMa orme4eceeHHoL npo-
Oykuuu u obecheveruro 0ocmyna Ha nepcrexmueHole
3apybescHvle polHKU. B c63U ¢ ImMum KoMNeKCHO U3y-
ueHa coomeemcmeytowsas npasosast 6asza EC. B uccre-
dosaHuu noxaszaro, umo sggexmusrocmo EC no npo-
08UNMEHUIO CBOUX UHIMEPECOB HA MeHOYHAPOOHOU
apere, 8 m. 4. 6 0071GcMU BHeUIHell MopP206iU, 00 c/06-
JIeHA  coomeemcmeyrouleti  Hacmpoukou npasosot
6asvL, nozsonaroueil yuecmv unmepecol kax EC, max u
eocyoapcme-uneHos. Vcnonv3oearue maxozo onvima 6
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COUeManuUL co cneuuduKoil espasuiickoti unmezpauuu
no3eonum ckoppexmuposamv npasosyio 6azy EAIC e
UenAX NPUOAHUS BHeuHemopeosoli nonumuxe Coro3a
6bomvuueti sggexmusHoCMU.

OBCYJKIOEHME U BBIBOIBIL. B uccredosaruu
000CHOBAH 8b1800 0 HEOOXOOUMOCU KOPPEKMUPOBKUL
1pasoeoti  6asvl  MeHOYHAPOOHOU  OesmenvHOCMU
EA3C, 6 m. u. ¢ yuemom usyuentozo onvima Eeponeii-
K020 cot03a. B uacmmuocmu, mpebyemcst Oenezuposa-
Hue opearam EADC dononHumenvHvix nomHomouuti, ¢
mem umo6vt Coto3 Moz 061adamv 6onvuleli cCamocmos-
MeNLHOCHbIO U 2UOKOCIIBIO HA MEHOYHAPOOHOI apeHe.
Omo  cnocobHo akmueusuposamv  OesmenvHOCHb
EASC, 8 m. 4. no 3akmoueruo coenaweHuti 0 co30aHuu
30H €80600HOLI MOP206n (HECMOMPS HA UMEIOU4UECS
MmenoyHapoonvle coenawenuss EAIC, macumab ax-
musHocmu Co103a He cONoCMasum ¢ NoKA3Amenamu
Esponeiickoeo co103a); co30amv ycnosust 07s npoosu-
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HeHUS IKCNOPMA HA POIHKU 3APYOEHHBIX CIPAH; ycu-
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INTERNATIONAL LEGAL ASPECTS OF
THE EURASIAN ECONOMIC UNION
FOREIGN TRADE POLICY

INTRODUCTION. The Eurasian economic un-
ion (EAEU) institutions have a huge competence
delegated by the EAEU Member-States. Effective
implementation of such competence, especially in
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foreign trade, entails relevant international activity
of the EAEU institutions. In this connection the ar-
ticle analyses international capability of the EAEU,
relevant experience of the European Union as well
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as actual status and perspectives of the EAEU inter-
national activity in foreign trade.

MATERIALS AND METHODS. The research is
based on the analysis of the EAEU legislation, recent
works of relevant researchers, experience of the Euro-
pean Union in respect of international cooperation.
Methodological instruments are analysis, synthesis, de-
duction, induction and analogy.

RESEARCH RESULTS. Successful development of
foreign trade activity of the EAEU Member-States de-
pends on effectiveness of the EAEU international activ-
ity. The research shows that EAEU international activ-
ity in foreign trade is not as effective as it could be. This
has a negative impact on foreign market accessibility for
the EAEU Member-States goods. In view of the above a
thorough research of appropriate EU legal base was con-
ducted. It shows, that effectiveness of the EU in promo-
tion of its interests on the international stage, including
in the foreign trade, is based on relevant legal mecha-
nisms, which allows to take into account both positions
of the EU and its Member-States. Such experience with
combination of the specific characters of Eurasian inte-
gration will help to make necessary amendments to the
EAEU legal base to increase its effectiveness.
DISCUSSION AND CONLUSIONS. The author
makes conclusion on the necessity of amendments

1. BBenenne

PXUTEKTypa MMUPOBOJ SKOHOMUKIU IIpeTep-

IeBaeT CYIeCTBEHHbIe M3MEHeHNs, B T. 4.

IO BIMSAHUEM IIONMUTUYECKUX (AaKTOPOB,
HeTaTVBHOE BO3JENICTBUE OT KOTOPBIX He BCerna
MOXeT ObITb HUBEIMPOBAHO YCUIMAMM MEXIyHa-
POJHBIX OpraHM3AIMNIL, PETYIMPYOMNX MeXJyHa-
POIHYIO TOPTOBJIIO.

Buemmneroproasa mnomutuka EBpasuiickoro
3KoHOMMIYecKoro cormsa (mamee — EADC, Coros)
HalpaBjieHa Ha COJeJICTBME YCTONYMBOMY 3KOHO-
MIYeCKOMY PasBUTUIO TOCYapCTB-YIEHOB, MU-
Bepcu(UKAIMY ~ 9KOHOMMK,  VHHOBAI[IOHHOMY
Pa3BUTHIO, HOBBIMIEHNIO OOBEMOB U YIYYILIECHNIO
CTPYKTYpbI TOPIOBIM 1 MHBECTUINI, a TaKXe Ha
manpHeliee pasputre Corosa kak adpdexTrBHOrO I

to the EAEU international activity legal base, with
use of the researched European Union experience.
In particular, the EAEU institutions need addi-
tional competence for more independence and flex-
ibility at international level. This will improve the
EAEU international activity, including conclusion
of free trade agreements (regardless of concluded
agreements of the EAEU, the scale of international
activity of the EAEU is not comparable with the
European Union’s one), create conditions for export
promotion, and help to strengthen the EAEU image
as independent participant of international rela-
tions.

KEYWORDS: International capability, foreign trade
policy, cooperation, Eurasian economic union, Euro-
pean Union, export

FOR CITATION: Turlanov D.A., Turlanova IL.M.
International legal aspects of the Eurasian Economic
Union Foreign Trade Policy. - Moscow Journal of In-
ternational Law. 2021. No.3. P. 63-77. DOL: https://
doi.org/10.24833/0869-0049-2021-3-63-77
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KOHKYPEHTHOTO MHTETPALIOHHOTO 00beINHEeHNS B
paMKax r106anbHO 9KOHOMUKIL.

B EASC ycraHOB/IEeHbI eiMHbIE YC/IOBUSA HOCTY-
IIa TOBApOB HAa TaMOXXeHHYI0 Teppuropuio Corosa,
a TaKXe MPOBOIMTCS MOMUTUKA IO 00ecredeHnio
eMHOro mocryma npoussopumbx B EA9C rtoBa-
poB Ha BHemHue puIHKM. Kpome Toro, EBpasurickas
skoHoMMmueckasa Komuccus (mamee — E9QK, Komuc-
cus1) o0ecIeunBaeT BbIIOMHEHNE 0053aTeNbCTB
crpan EASC, apmmomuxca wienamn BTO, B wactu
IIOJIHOMOYMII, IIepeJaHHbIX Ha HaJHALMOHA/IbHBIN
YPOBeHb'.

«Im Hac B OCHOBE WAEONOTUM IOCTPOEHMSA
BornbIoro eBpasmiicKOro IpOCTPaHCTBA, B (QYH-
JlAMEHT KOTOPOTO MBI JielaeM CBOIT BKIaf B dop-
Me TOPTOBBIX COIVIAIIEHMWII, IEXXUT HEOOXOAUMOCTD
9BOJIIOIVIOHHOTO, @ He PEeBOMIOIJMOHHOIO IIOfIXOfa

' EBpa3suickuii SKOHOMMYECKUiA coto3: undpbl 1 daktbl 3a 2019 r. Loctyn: http://www.eurasiancommission.org/ru/
Documents/3071-%D0%95%D0%AD%D0%9A%20%D0%91%D1%80%D0%BE%D1%88%D1%8E%D1%80%D0%B0%20
2%D0%A6%D0%98%D0%A4_17.pdf (nata obpalyeHus 12.04.2021).
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K yHTerpauuu peiHka EADC B rmo6anbHyo TOp-
ropmo. Mpl fiBuraeMcsi IOCTYIAaTeNbHO, CUHXPO-
HUBUPYA NONUTUKY BHEIIHETOPrOBOM OTKPBITOCTH
C TOsABJIEHMEM TOTOBHOCTM Y HAIUMX IIPOM3BOAU-
TeJleil BOCIIO/Ib30BATbCSA BO3MOXKHOCTAMM JOCTYTIA
Ha BHEIIHNe PBIHKI», — KOHCTaTMpOBa/Ia OBIBLINIL
MyHKCTp 110 Toprosie EJK Beponnka Huknnmna’.

B cBA3KM C 3TMM aKTYaJbHBIM MHCTPYMEHTOM
ycuneHusA MexxpyHapogHoro npucytctsus EASC n
PasBUTHUA MEXKIYHAPOJHOI TOPrOBIM I'OCYAPCTB-
4JICHOB AB/IACTCS B3aUMOJIEIICTBIE C 3apyOeKHBIMI
HapTHEpaMy, B T. Y. TIOCPEACTBOM (pOPMUPOBAHNA
COOTBeTCTBYIOIIeil IpaBoBoit 6asbl. EADC akTus-
HO B3aMMOJENCTBYeT B TOProOBO-3KOHOMUYECKOI
chepe ¢ TpeTbMMM CTpaHAMM, [PYTMMM MHTErpa-
IMIOHHBIMU OOBEIVHEHNAMU Y MEXIYHaPOLHBIMIU
opranusanyAmMu. IIpn sTom reorpadmsa KOHTaKTOB
IOCTOSHHO PACLIMpPsAETCsA, HECMOTPsl Ha HeyCTOli-
YMBOCTb B MEK/[YHApOJHOI TOProBiie U 060CTpe-
HJie TOProBbIX KOHQMMKTOB [Muxaiinenko, Vbu-
Ha 2020:146]. MexpgyHapogHOe COTPYAHMYECTBO
EASC ocymectsisercss B Qopme 3aKmodeHMs
TOPrOBBIX COITIALIIEHMII, MEMOPAH/IYMOB O COTPY[-
HIYECTBE MY B3aMMOIIOHMMAaHMH,  TAKKe IT0Cpef-
CTBOM NpUHATUA pemtenns BoicmmM EBpasuiickum
3KOHOMIYECKUM COBETOM O IIPEOCTABIe€HNUN CTa-
Tyca rOCyAapCTBaM-Ha0MIOaTe I AM.

EASC mmeer CornaiieHme o CO3TaHWUM 30HBI
cBobopHOIT ToproBmu ¢ BberHamom, BpemenHoe
coI/allleHNe, Befyllee K 00pasoBaHMIO 30HBI CBO-
6oznHoit Topromu ¢ Vpanowm, Cornaienne o Top-
rOBO-3KOHOMMYECKOM COTpyAHMYecTBe ¢ KutaeM, a
TaK)Xe COITIAllleHNs 0 CBOOOAHOI Toprosie ¢ CuHra-
nypom u Cep6ueit.

«Crpanbl EASC omacanuch, 4YTo Halll 9KCIIOPT
OCTaHeTCA Ha TeX ke 00beMax, 4TO Mbl He CMOXKeM
BOCIIO/Ib30BATbCSI  TIPEUMYILECTBAMM  OTKPbIBAIO-
merocsi ppiHKa» [MomyaHoBa 2020:102], opHako
3TU OINlACeHMUs He IOATBEPAMINCh. YKa3aHHbIE CO-
rnamennss EASC NpUHOCAT BIONHE OCA3aeMblil
3KOHOMMYECKUIT pesynbraT. OTO MOXKHO Ipojfe-
MOHCTPUPOBATh Ha IIpuMepe BbeTHaMa, ¢ KOTOPBIM
EASC saxmounn Cornamenue o 30He CBOOOLHOI
toprosimu 15 gexabps 2014 r. Coraienue npuseno
K VI3MEHEHUI0 00bEMOB U CTPYKTYPbl POCCUIICKO-
BbETHAMCKOro ToBapooboporta [boriosa, Peno-
penko, Mutpodanosa 2020:20].

Ha puc. 1 mpencraBieHa AMHaMUKa CTOMMOCT-
Horo o6bema akcriopra ToBapoB EADC Bo BreTHawm,
VIMIIOPTA 3 JAHHON PecIyO/INKM U BHELIHETOPro-
BBII1 000pOT B 1eoM. CHIDKEHUe CTaBOK MIMIIOPT-
HOro Tapuda co CTOpoHbI BbeTHaMa B COOTBETCTBUM
¢ CorameHneM KOppenupyeT ¢ BO3pacTaLIMM I10-
TOKOM 9KCITOPTHBIX TocTaBoK 13 EASC. 11 MecA1eB
2020 r. NMOKa3bIBAKOT IOJIOKUTEIbHYI0 NMHAMUKY
9KCIIOPTA, MMIIOPTAa U TOBApOOOOPOTa MOCHIE pes-
KOTO YMEHBIIEHNUA CTOMMOCTHOTO 0ObeMa TOBapo-
o6opora B 2019 1., 06yCTIOBTIEHHOTO KOJIeOaHMAMM
MaKpOIKOHOMIYECKOI KOHBIOHKTYPBI.

HlanpHeriee yrny6neHue TOProBO-3KOHOMM-
YeCKMX CBfA3eMl ¢ BbeTHaMOM IO3BOMUT IIPOU3BO-
guTenaM 1 noctaBmykaM ctpaH EADC momy4nthb
JIOCTYI K YYacTUIO B YK€ Ha/laXXeHHBIX IPOU3BOJ-
CTBEHHO-COBITOBBIX cBsA3sAX B ATP [Jlanenko 2017:
214]. Yrny6neHne TOproBbIX OTHOLIEHWI ¢ Tuxooke-
aHCKMM pernoHoM A ctpad EA9C nmeer BakHOe
3HaueHMe C TOYKM 3PEeHMA BBIXOJ]a HA HOBBIE PBIHKM
cObITa, @ TaKXKe OTKPHIBAET BO3MOXKHOCTI WHTe-
rpaluy HAI[VIOHAJIbHO HMPOMBIIUIEHHOCTY HAILINX
CTpaH B MeXJyHapOjHble IPOM3BOJCTBEHHBIE Iie-
HOYKY, KOTOpble popMupyroTcs nnm QyHKIMOHNU-
PYIOT C y4acTHeM 3TUX CTpPaH.

IIpn 3TOM HEOOXOAMMO Y4YUTBIBATH, YTO TOPILO-
Bble IIEPEroBOPBHI OOBIYHO BIEKYT OOMEH «yCTyII-
kamim» [Knobel et al. 2019], nostomy mnpu Bceit
IPUB/IEKATE/IBHOCTY  3aPYOEXHBIX PBIHKOB JJIA
9KCIIOPTEPOB HEOOXOAMMO IPMHATb BO BHMMAHMeE
TOT (paKT, YTO TOBAPBI ¥ MHBECTULMY U3 TPETHUX
cTpaH OymyT TecHUTh mpomsBoputeneii Comosa Ha
co6cTBeHHOM pbIHKe [Bapmomckmit 2019:122]. [Tan-
HBIil PYICK BIIOJIHE peasieH, YYUTIBAs, YTO Y OTHOCHU-
TeTbHO HEMHOTYX OTeYeCTBEHHBIX ITPOU3BOANTENIEl
€CTb YCIELTHBII OIBIT KOHKYPEHLIUM C 3apyOeXKHBbI-
MM IOCTABIIVKaMI. MUHMMU3aLM JaHHOTO PUCKa
OyneT crioco6CTBOBATH pellieHNe IPo6IeMsl, Kacaro-
I[eViCsl 9KCIIOPTHOM KOHKYPEHTOCIIOCOHOCTI TOBa-
pos EASC [Pyuxuna, Ulaiipymna 2019:137].

B cBA3u c aTMM mpepcraBnAeTca 0OOCHOBaH-
HOJl TOYKA 3PEeHVA, YTO JUIA PeLIeHVsA CTpaTernu-
YeCKMX BOIIPOCOB MOJEPHM3ALMM HAIMOHAIBHBIX
skoHoMMK cTpaHaM EADC HeobxomyuMo yrmyomaTh
corpysHmndectBo co ctpaHamu ACEAH, xotopble
ABJIAITCA AAPOM TEXHONOTMYECKOro passutus Tu-
XOOKeaHCKoro pernona [Mapkocsu 2018:82].

2 [Matb net EBpasmickomy akoHoMmnyeckomy coto3y. loctyn: http://www.eurasiancommission.org/ru/Documents/3057_%D
0%95%D0%AD%D0%9A_%D0%9A%D0%BD%D0%B8%D0%B3%D0%B0%202019.pdf (aaTta obpalyeHna 12.04.2021).
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Puc. I’
JIMHaMIMKa CTOMMOCTHBIX 00beMOB 9KCIIOPTA, UMIIOPTA,
ToBapoobopora Mexay EADC n BrerHamoM 3a neprop 2015-2020 rr., mys gorr. CIIA
Dynamics of the value of exports, imports, trade between the EAEU and Vietnam for the period
2105-November 2020, million US dollars

8000
< 7000
=
“ 6000
3 5000
= Y
§ 4000
=
3000
2000 \/"/\/
1000
2015 2016 2017 2018 2019 2020
e 3L CNOPT, MAH goan. CLUA 1966 1617 2257 2699 1370 1777
=== AMNOPT, MAH gonn. CLLUA 2 306 2725 3677 3992 4223 4471
==@==ToBapooBopoT, MAH gonn. CLUA 4272 4341 5935 6692 5593 6248

[NonoxxuTenbHyI0 [JUHAMMKY ITOKa3aTeslell BHEII-  LIEHMA TaKKe MOXKHO YBIZIETb Ha IIpJIMepe TOProB-
Hell TOProB/y MOCTe 3aKmoueHns Toprosoro corna- mn EADC ¢ Kuraem (puc. 2).

Puc. 2*
JlvHaMuKa CTOMMOCTHBIX 00beMOB IKCIIOPTA, UMIIOPTA,

ToBapoobopora Mexay EADC n Kutaem 3a nepuon 2015-2020 rr., min gomn. CIIA
Dynamics of the value of exports, imports, trade between the EAEU and China for the period
2105-November 2020, million US dollars

160 000
<
3 140000
(]
= 120000
o
< 100000
I
S 80000
60000 ——
40000
20000
) 2015 2016 2017 2018 2019 2020
=== KCNOPT, MAH Ao, CLUA 35065 3289 45294 62 865 66259 59146
=== |AMnopT, MAH gonn. CLUA 43 806 45718 57450 63299 67156 66362

==@==TosapoobopoT, mnH gonn.CLLIA 78871 78614 102 744 126 164 133 415 125508

Kpome Toro, cnoxunach MpaKTHKa 3aK/I04YeHNs  BO-9KOHOMMYECKMX CBs3ell, BbIABIEHNIO M YCTpaHe-
MEeMOPAaH/IyMOB O COTPYAHMYECTBE WIM B3aMMOIO- HUIO O6apbepoB B Toprosie. Ha ceropuAmHmii eHp
HYIMaHIY, KOTOPBIE COfIEICTBYIOT Pa3BUTHUIO TOPTO-  3aK/II0YEH P MEMOPAHLYMOB C TPETBUMMM CTpa-

3 Puc. 1 cocTaBeH aBTOpaMu Ha OCHOBE laHHbIX MHTepHeT-NopTana EBpasninckon sakoHommyeckom kommccum. Cm.: ESK: Cra-
TUCTUKA BHELUHEN 1 B3aUMHOW Toprosv ToBapamu. loctyn: http://www.eurasiancommission.org/ru/act/integr_i_makroec/
dep_stat/tradestat/Pages/default.aspx (aata obpatleHus: 12.04.2021).
4 Puc. 2 cocTaBneH aBTopamu Ha OCHOBE flaHHbIX MHTEpPHeT-NopTana EBpasuninckoi skoHommnyeckom kommccum. Cm.: ESK: Cra-
TUCTUKA BHELLHEN 1 B3auMHO Toprosiv ToBapamu. loctyn: http://www.eurasiancommission.org/ru/act/integr_i_makroec/
dep_stat/tradestat/Pages/default.aspx (aata obpatleHus: 12.04.2021).
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Hamn (Ky6a, Tawmaun, bBaurmapem, JVHpoHesms,
Vopnanusa, Monpasus, Ilepy, Ywmmmu, Cunramyp,
dapepckye ocTpoBa M [ip.) ¥ MEXKAYHapOLHBIMM
opranmsanysmu (ACEAH, Adpukancknum cowsom,
JIaTMHOAMEPUKAHCKOJ SKOHOMMUYECKON CHCTEMOI]
(JTASC), O6muMm poiakoM ctpaH F0xHOT AMeprkn
(MEPKOCYP), CHI n mp.).

Takum obpasom, EADC Bcero nogmucano 8 me-
MODPAH/[yMOB C perMOHAa/JbHbIMU M MHTErpallyiOH-
HBIMU oObenuHeHuaAMY, 14 — ¢ IIPaBUTEIbCTBAMMI
TPeTbUX CTpaH, 11 — ¢ MUHMCTEPCTBAMU U BELOM-
CTBaMM TPETbUX CTPaH, 38 — ¢ MeX]YHapOJIHbIMU
OpraHM3alVAMI U UX NOfipaseneHnsamMu. Toprosoie
coITlallleHNs MOAIMCAHbl ¢ 5 cTpaHamn’. JlaHHasA
IpaKTMKa JO/DKHA OBITh mpojomkeHa. [Ipu atom
IpefCTaB/AETCA CIPaBENIMBbIM YTBEPXK/IEHNE, YTO
aKTUBM3AIMM YKa3aHHO paboOThl MoOITa OBI CIIO-
COOCTBOBATh BHEIIHENONTIYECKAsA KOOPHAMHALVA
rocygapcts — wieHoB EASC [Edumosa 2020:11].

IToMuMO ONMCAHHBIX BBIIE MEXJYHAPOJHBIX
KOHTAKTOB, IMEIOTCs 3alIpPOChl Ha pasBUTHUE CBA3el
B TOV W nHOI opme ot fpyrux crpad (MoHro-
mus, Eruner, Vispannb, WNupusa) n MEXYHapOJHBIX
opranmsanuit (AT9C, ACEAH, MEPKOCYP). B
IIe/IOM MHTepeC K PasIM4HbIM (GOpMaTaM COTPYH-
HuvectBa ¢ EQK nmpossumn 6onee 40 crpan. C He-
KOTOPbIMM U3 HMX IIOAIIMCAHBI MEMOPAHIYMBI M
paboTaIOT COBMECTHBIE UCCIIE0OBATE/IbCKIE TPYIIIIbI
[IIprrankos 2014:240]. 910 CBUAETENBCTBYET O pa-
crymeit pomn EASC B cucteMe MeXyHapOZHBIX
OTHoIIeHNI1 1 Tpu3HaHuK Co3a KaK MOTHOLEHHO-
ro cy0beKTa MeXXYHaPOIHBIX OTHOLICHMIL.

YuntbiBag ponp EC Bo B3auMHONM TOprosie
[Bukharitsina 2017:248], o1 Mor 6bI cTaTh IIOTEH-
nyanpHbiM naptHepoM EADC, yto cmocobcTBO-
BaJI0 Obl PELICHNI0 BONIPOCA O CHATUM CAHKLUIL.
JJaHHBI TOAXOJ, BUAUTCA BIIOTHE 0OOCHOBAHHBIM,
HOCKO/BKY EBporieiickoMy cor3y 6bI10 6bI CTIOXKHO
BBICTPalMBaTh IIAPTHEPCKME TOProBO-3KOHOMMUYeE-
CKJi€ KOHTaKTbhl OJHOBPEMEHHO C KYPCOM Ha ycujIe-
HJIe CAaHKLIMOHHOTO JaBaeHnA. OfHaKo peannsanys
JlAHHOTO ClLieHapys 3HAYUTE/IbHO 3aTPyLHEHA BCTIe]-
ctBue BocnpuATus Espomneiickum coroszom EASC
KaK opranusauuy, rae Poccus urpaer gommunmpyio-

myto ponb [3yes 2020:65]. [laHHast OleHKa MOMTHO-
CTBI0 OTBEYAeT PeaNbHOMY IO/IOKEHUI0 JeN, T. K.
fIOMMHMpYoLIas ponb Poccun sicHo mpocmaTpuBa-
eTCs B CBETe ee 9KOHOMIYECKOTO U TIOTIUTIIECKOTO
MUepCTBa B PaMKaX MHTEIPal[IOHHBIX ITPOLIECCOB B
EASC.

Tem He MeHee, BaXHBIM LIATOM IIPY OIIpefierne-
HUM 00IUX 30H coTpymHudectBa Mexay EASC n
EC cran sakmouenHslit B 2017 . MeMopaHiyM o
B3anMogeticteuu E9K ¢ EBponeiickuM KoMuTeToOM
no cranpaptusanyu (CEN) u EBpomneiickum xomu-
TETOM II0 CTaHAAPTU3ALUN B 00IACTI 3TEKTPOTEX-
uyku (CENELEC) [Memkosa u mp. 2019:15]. Memo-
PaHAYM IIpefIoaraeT CosfaHue pabodeil TPyIIIIbI
U TpOBeJleHNe PEeTy/APHbIX KOHCY/IbTAIMil U CO-
BMECTHBIX MEpPOIPMATHUII MeX/y TOCyapCTBaMy —
yneHaMn EASC u rocymapcTBamMm-napTHepamu, B
XOfje KOTOPBIX JJO/DKHO MATY 00CYX/eHue MIPOKO-
ro Kpyra BOIPOCOB, IePeJaHHbIX B KOMIIETEHIINIO
E9K®. 910 umMeer 6osbluoe 3HaYeHME He TONBKO C
TOYKV 3PEHUSA PA3BUTUA TOPTOBO-3KOHOMUYECKIX
CBs3€I1, HO U JI/IA NTOJ/IepKaHMA AMaJIora C eBpoIel-
CKMMM ITAPTHEPAMM, 3HAYUTEIBHO OrPAHNYEHHOTO
B IIOCTIE[IHEE BPeMA.

2. OmpiT EBpomeiickoro coro3a B peanusannmn
BHEITHETOPTOBOJi IIOBECTKN

IIpencraBnseT naTEpec onbIT EBporerickoro co-
103a (EC), obmanaromero MeXxyHapogHOI HpaBo-
cy0beKTHOCTBIO [DHTNH 2009:20], B BBICTpauBaHUM
CBO€Il MEXJYHapOJHON [eATEeNbHOCTI 110 3aKII0-
YEHUI0 TOProBbIX cornamenuii. IIpudem, nmomMmmo
HOMUTUYECKOI IOBECTKY, 3aK/II0YeHUE TOPrOBbIX
COITIALIEHMIT ¥ MX pealnsalyid HallpaBjieHbl Ha II0-
nydenne EC cyljecTBEHHBIX 3KOHOMMYECKUX -
BuaeHnoB. IIpu aTom [eHepanbHbI JUPEKTOPAT 110
TOprosje EBpOIENICKONI KOMMCCUM Ha €XXErofiHOI
OCHOBE IIOATOTABIMBAET ¥ pasMelllaeT Ha CBOEM
odunmanbHOM caiiTe B ceTy VIHTepHeT OTYeTsl O
BBIIIO/IHEHVM B MICTEKILEM IOy TOPTOBBIX COIJIallle-
HUit. Takye oTYeThl CONPOBOXKAAIOTCA JIeTANU3UPO-
BaHHBIMI 0030paMy, COAEPXKAIVIMY Pa3BepPHYTHII
aHa/IM3 BIMAHNA YKa3aHHBIX TOPTOBBIX COITIAIEHNI

5 EBpasvnckmin sKkoHomumuyeckuii coto3: LUudpbl 1 daktel 2020 - Toprosna. Hoctyn: http://www.eurasiancommission.
org/ru/Documents/%D0%A2%D0%BE%D1%80%D0%B3%D0%BE%D0%B2%D1%8B%D0%B8%CC%86%20
%D0%B1%D0%BB%D0%BE%D0%BA%20-%20%D1%86%D0%B8%D1%84%D1%80%D1%8B%20%D0%B8%20%D1%8-
4%D0%B0%D0%BA%D1%82%D1%8B%202020.pdf (nata obpaiieHus 12.04.2021).

¢ Cm.: MemopaHaym o BzanmopgeiicTemm ESK ¢ EBponeiickum kommteTom no ctaHgaptusauuv (CEN) n EBponeiickum komute-
TOM Mo CTaHAapTM3auun B obnactu anektpoTexHnkm (CENELEC) ot 21 utona 2017 r. JocTyn: https://docs.eaeunion.org/docs/
ru-ru/01414244/ms_06072017. (naTta obpatyeHns: 12.03.2021).
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Ha TOPIOB/II0 ¥ 3KOHOMIYECKOE COCTOSHME TOPIo-
BBIX ITAPTHEPOB’.

Tak, cormacHo OTuety EBponerickoit koMmuccum o
BBINOTTHEHVM TOproBuIx cornamennit EC B 2019 1. B
EC npuMensmch npedepeHIanbHble COIalleHNsA
¢ TpeMs asuarckumu crpanamu — [OxHoit Kopeeit,
Anonmeit u CuHranypom. 3T CoraleHus oMora-
I0T €BPOIEIICKMM KOMIIaHMAM 00ecIeyrBaTh CBOIO
KOHKYPeHTOCIIOCOOHOCTh Ha (poHe HeaBHO 3a-
K/TI0OYEHHBIX TOPrOBbIX COITIAIEHNIT TPETbUX CTPaH,
HanpuMep, Cornamenns o TpaHCTMXOOKeaHCKOM
IAPTHEPCTBE, YYaCTHUKAMU KOTOPOTO SBIIAKOTCA
Anonusa u Cunranyp. Kpome toro, cormamenus EC
¢ CuHramypoM, 4ieHOM AccolMalyuy ToCyfapcTB
Oro-Bocrounoit Asun (ACEAH), ABnA10TCA «KITIO-
YOM» K L[e/IOMY PETHMOHY, OTKY/ia eBPOIIeICKuiT Ous-
HeC MOXKET pacIpOCTPaHATb CBOE BIMAHUE HA CO-
CefjHMe CTPaHBL.

Cornamenne o csobopHoit Toprosie EC ¢ FOx-
Hoit Kopeeii, feiicTBymoniee 8 jeT, fano 3KOHOMMKe
ctpaH EC 4,4 mnpp eBpo, a saxoHoMuUKe F0xHO1T Ko-
peu - 4,9 MIpy, eBpO, HECMOTPS Ha TPYJHOCTH, BbI-
3BaHHbIE IOCTKPM3MCHBIM IIEPUOIOM U CHIDKEHHBIM
CIIPOCOM B MEX/[yHapOJJHOII TOprosie’.

MeXXlyHapOIHBbII OIBIT OTYETIMBO NEMOHCTPHU-
pyeT, 4TO OJHMM U3 K/IIOYEBBIX IIOKas3aTeneil 3¢-
(beKTUBHOCTHU TI0OOTO PerroHaIbHOTO MHTerpaly-
OHHOTO OOBEeNVHEHNA CTYXXUT PasBUTHE CUCTEMBI
TOPrOBO-5KOHOMIYECKVX CBAA3eil C 3apyOeKHbIMM
napTtHepamu. Hanudame pasButoit ceTut coryalieHuii
o cBobozHoII Toprosiie ¢ yyactveM EC frenaer uieH-
cTB0 B EC BBITOJHBIM /171 €r0 TOCYapPCTB-Y/ICHOB.
Takne cornaiienns NpeanonaralT ycTpaHeHue Win
CHIDKeHMe Tapu¢oB Ha ToBapsl 6osee yeM 60 cTpan
mypa’. 3akioueHye TAKOro KomuyecTBa mpede-
PEHLVAIbHBIX TOPIOBBIX COIJIALIEHUI C OTHE/IbHON
CTPAHOI, He BXOJALLEN HU B OJHO M3 MHTETPALIVIOH-
HbIX 00'be[IVIHEHNI, IPEACTABIIACTCA TPYSFHOPEAN-
3yembiM [Kopones, Mamoruna 2020:56]. B cBsisu ¢
3TUM I10/IaTaeM, 4YTO PA3BUTIE MEX/YHAPOLHOI aK-
tuBHOCTM EADC, B T. 4. 10 3aK/TI04E€HNIO TOPTOBBIX
COITIALIEHMIA, TIOBBICUT MHTEPEC TOCY/lapCTB-4/IeHOB

K MHTETPALIOHHOMY ITPOLIeCCY.

Baxxnoi1 cocrasnAmwoeit Topropoit monutuku EC
ABIIAETCA HalIM4Me YTBepXK/ieHHoi Toprosoil cTpa-
Ternu'’, B KOTOPOIl M3/I0XKEHbI OCHOBHbIE TTO/IXOJbI
K PasBUTHUIO BHELIHel TOProB/n. Tak, sak/ioyaeMble
EC Toprosbie cornauieHns fO/KHbI IPEOCTABUTD
€BPOIIEIICKOMY OM3HeCy JOCTYII K JIeIIeBbIM pecyp-
caM, a TaKxke 00eCledYnTh HAJIeKAIVil YPOBEHb
KOHKYPEHTOCIIOCOOHOCTY Ha 3apyOeXKHbIX PbIHKAX.
9T0, B CBOIO 0YePEfb, BefleT K SKOHOMIYECKOMY PO-
CTY, CO3[aHMI0 PabOUMX MeCT 1 TIPEJOCTABIIAET I10-
TpeOUTe/IAM LMPOKNIT ACCOPTYMEHT IIPORYKINY 110
6071e€ HM3KVM 1[€HaM.

OCHOBHBIMM TUIIAMM TOPTOBbIX coramennit EC
ABJIAITCA:

- cormaureHusi 06 00pasoBaHUM TAMOXKEH-
HOT'O COH033, KOTOpbIe YCTPAHAIOT TaMOXKEHHbIE I10-
IIMHBI BO B3aIMHOJi TOPrOBJIE U YCTaHAB/IUBAIOT
e[MHBbIl TaMOXXEHHBII Tapud i MHOCTPAHHBIX
IIOCTABIIMKOB (Takue cornamenus 3aknodeHsl EC ¢
Anpoppoit, Can-Mapusro u Typrerr);

- comrameHusa o6 accoumanyy, CTabuamsa-
LVIOHHbIE COIJIAIEHNsA, COITIAIIEHUSA O 30HE CBO-
0Of[HOIT TOPrOB/IN ¥ S3KOHOMIYECKOM MapTHEPCTBe,
KOTOpble YCTPAHAIT JIN CHIDKAIOT TaMOXKEHHBIE
HOLUIMHBI BO B3aJIMHOJ TOProBiie (B aHHOI KaTe-
ropun ciefyeT oTMeTUTh cornamenusa EC o cospa-
HMM 30H cBo6omHOI Toproimm ¢ HxxHoit Kopeeit,
Bvernamom, CuHramypoM, IIpMOCTaHOBJIEHHBIE
neperosopsl o 3axmodenuy Cormamenns o TpaHc-
aT/IAHTMYECKOM TOPrOBOM U MHBECTUIIOHHOM I1ap-
tTHepcTBe ¢ CIIIA, a Taoke Cornamenne mexay EC
u EACT, xyza Bxopar Vcnangus, Hopserusa u JInx-
TEHIITENH, O co3laHuy EBpOIeiickoro sKoHOMMYe-
CKOTO IIPOCTPAHCTBA);

- CoIVIallleHMsA O IAPTHEPCTBE U COTPYHHU-
4yecTBe, KOTOpble 00eCreyBaloT 00IIyie paMKy ISt
B3aJIMHBIX 9KOHOMMYECKMX OTHOIIEHWII M coxpa-
HAIOT TaMOXXEHHbIe NOLIIMHBI Ha CYIECTBYIOLIEM
ypoBHe (Takme COITALIEHVsA SABJIAIOTCA IPABOBOI
0CHOBOI1 coTpysHuyectBa EC co cTpaHaMnu mocrt-
COBETCKOTO IPOCTPAHCTBa, B 4acTHOCTU ¢ Poccuii-

7 Cm.: European Commission: Commission staff working document «Individual reports and info sheets on implementation
of EU Free Trade Agreements». November 12, 2020. URL: https://trade.ec.europa.eu/doclib/docs/2020/november/

tradoc_159048.pdf (accessed 12.03.2021).

8 Cm.: European Commission: Report from the Commission to the European Parliament, the Council, the European economic
and social committee of the regions on the Implementation of EU Trade Agreements 1 January 2019 - 31 December 2019.
November 12, 2020. URL.: https://ec.europa.eu/trade/policy/countries-and-regions/negotiations-and-agreements (accessed

12.03.2021)

° European Commission: Trade negotiations & agreements. URL: https://ec.europa.eu/trade/policy/countries-and-regions/

negotiations-and-agreements/ (accessed 12.03.2021).

1% European Commission: Trade Policy-making. URL: https://ec.europa.eu/trade/policy/policy-making/(accessed 12.03.2021).
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ckont Deneparueit, C KOTOPOI 3aK/II0UEHO U IO CUX
nop pgeficrsyer CoIalleHye o IapTHEPCTBE U CO-
TpynHMYecTBe 1994 1.).

Teorpa¢us Toprossix cormamennit EC upesBsi-
yajiHa mupoka. CornacHoO JaHHBIM, Pa3MelleHHbIM
Ha caiite IeHepanbHOro gUpeKTOpara IO TOPIoBie
EBpomneiickoil KoMuccum, Ha CETOJHALIHMI JI€Hb
HacuMTbiBaeTcA 77 cornauennit EC ¢ pasmudHbiMu
CTpaHaMM ¥ MX OODBENVHEHNMAMM IO BCEMY MUDY.
OnHOBpEMEHHO € 3TUM 24 COITIAIleHNsA COIIacoBa-
HbI ¥ BCTYIIAT B CWIy NOC/IE 3aBepLIeHNs HeobXo-
AMMBIX BHYTPUIOCYHAaPCTBEHHDIX IIPOLEfyp, 5 CO-
IJIallleHNi HaXOfATCA B CTaJlMM COITIACOBAaHMUA, 110
24 cormaneHysIM IIeperoBopbl IPYOCTAaHOB/IEHBI .

Kpome Toro, EC ogHOBpeMeHHO ¢ ToCcyfapcTBa-
MI-4JIeHaMJ TIPECTABIeH B MEXIYHapOJHBIX Op-
ranmsanuax (Opranusanus o0ObeyIHEeHHbIX HAIINIL,
Bcemupnas Toprosas opranmsauus (BTO), Bce-
MMpHas TaMO)KeHHas opraHusanmsA, Opranmsanus
1o 0e30IacHOCTH M COTPyAHUYecTBY B EBpome n
fip.) ¥ OCYIIECTB/IAET Ha UX IUIOU[AJKAX aKTUBHYIO
[eATeNIbHOCTb 110 IIPOfIBIDKEHMIO KaK MHTEPECOB
00beVIHEeH A, TaK U BXOAAIIMX B €r0 COCTaB IOCy-
mapcrs-uneHoB. Hanpumep, Esponeiickas xomuc-
cus npepcrasnsger EC B [enepanbHOM coBeTe, a Tak-
e BcrioMmoraTenbHbix opraHax BTO. Lenramu takoit
JeATeNbHOCTY EBponeiicKoil KOMUCCUM ABJIAIOTCA:

- MOfiepHM3ALMA MUPOBBIX TOPIOBBIX PBIH-
KOB B LIe/IIX 00eCIedeHNs IPeUMYIeCTB eBpOIeli-
CKMM TOBapaM, YCIyTaM U MHBECTULIAM;

- obecneuenue cobmogenusa uiaeHamu BTO
0OIVX IpaBII OPraHN3aALINI;

- BOBJIeYeHMe pasBuBawomuxcsa ctpad B BTO,
B IIPOLleCC NIPUHATUA pelleHnil, a TaKXKe B MeX[y-
HapOJIHYIO TOPTOBJIIO B LIE/IOM U JIp.

CrnenyeT 00paTuTh BHMMaHMe, YTO NePEYVC/ICH-
Hble nenu yyactusa EC B BTO nmonHocThio oTBeYaroT
3anoxxenHoit B Toprosoit crparernn EC mpopBu-
YKeHUA Mpopykuyu, nponussopumorit B EC, Ha 3apy-
OeXXHble PBIHKY, a TaKXKe I03BO/IAIT y4acTBOBATDH
B BBIPAaOOTKe IPaBUI MEXYHAPOLHOI TOPTOBIIN,
aJlaNTUPYA UX II0J, CBOM U 3a/la4M.

IIpy 3TOM Ba)KHO OXapaKTepy30BaTh IIOPAMIOK
yuactusa EC B BTO. Tak, EBpomeiickas komuccus
nonyyaet pasperenne ot Coseta EC Ha ocymect-
BjIeHMe IeperoBopos oT uMeHu EC. EBpomeriickas
KOMMCCHUSL KOOPAMHMPYET I1€PeTrOBOPHYIO O30

c rocyfapcTBamy — wieHamu EC myTeM KoHCybra-
uuii ¢ Komuterom Cosera EC o Toprosoit momutu-
ke. Kpome toro, EBpomneiickas komuccus perynsp-
HO MH(OPMIPYET O CBOEIT AeATEIBHOCTY B paMKax
BTO Komutet EBponelickoro mapnaMenra 1o Mex-
IYHapOJHON TOProBIIE.

ITocne cormacoBaHyus TeKCTa COIJIALIEHMA B
pamkax BTO Epomeiickas xomuccus nepen IOf-
IJICaHMeM TaKOTO COIVIAIIEHMUA JO/DKHA IHOMY4UTb
opobpenne Cosera u EBpormeiickoro mapnaMeHTa.
Taioke EBpomneiickas komyccus mpu nopgpepxke Co-
Bera EC mHMIMUpYeT M paccMarpyBaeT >KanmoObl
B pamkax BTO, npepnaraer Cosery EC orBeTHBIE
Mmepbl. IIpn sTom EBpormerickas KoMyccus perymusap-
HO KOHCY/IBTUPYETCA € [PYTUMM 3a/lHT€PECOBAHHbI-
MM CTOPOHAMM, NPEfCTABIAMIMMY I'PAKIAHCKOE
U JIeIoBOE COOOIIeCTBO, IO BOIPOCAM IOBECTKM
BTO".

B 3HaunMTeNbHON CTEIEeHNM OIMCAHHAsA AaKTUB-
HocTh EC Ha MeX/yHapoiHOI apeHe, B T. 4. B 00-
JIACTU BHEIIHeJI TOProBiy, 0OyC/IOB/IeHAa COOTBET-
CTBYIOLLE/l HACTPOMKON HOPMAaTUBHO-IIPABOBOIL
6a3bl, T03BOJIAIOLIEN yuecTb MHTepechl Kak EC, Tak
Y TOCY/IapCTB-4/IEHOB.

B coorBercTBun co cT. 218 [loroBopa o pyHKIM-
onnpoBanuy EC Coset EC caHKIIMOHUpPYET OTKpPHI-
Tie IIEPETOBOPOB, IPYHIMAET AUPEKTHUBDI 110 UX Be-
IeHNIO0, CAHKIL[MOHMPYET IOJIMCaHNe COITIAIlEeHNI
U 3aKao4aer ux. [ MeX/[yHapOLHbIX I0TOBOPOB
B cepe Toprosoit momutuku ct. 207 Jlorosopa o
¢dynkumonnposanun EC mpemycMoTpeHBI crenu-
azbHble 110710)KeHNA. COIIaCHO 3TVUM IIOJIOKEHUAM
Kommecnsa mpepcrasnser pekoMenpanuu CoBety,
KOTODBII paspellaeT ejl OTKPHITh HeOOXOfVIMble
neperosopsl. Cosety u Komuccun Hafiiexxut 3a-
OOTUTBCA O TOM, YTOOBI IIOATOTABIMBAEMbIe B XOie
IIepEroBOPOB COIJIALIEHMA COOTBETCTBOBANU BHY-
TPEHHell MOMUTHUKe M BHYTpeHHUM InpaBunam Co-
103a.

IIpuBenenHble M MHble HOpMBbI Jlorosopa o
¢dynkumonnposanun EC cBUAIeTENIBCTBYIOT O TOM,
4TO TONBKO MHCTUTYTH EC mpumHMMAarmT yyactue
B 3aK/II0YEHMM MEeX/IyHapofiHbIX morosopos EC B
cepe Toprosmm, rocygapcrsa — wieHsl EC B aToM
npoliecce He IPUHMMAIOT IpsAMOro y4yacTus. Takoe
y4acTue BO3MOXKHO B OIIOCP€[JOBAHHOM BI/Jie Yepe3
ydactue B pabore Cosera EC.

" European Commission: Trade negotiations & agreements. URL: https://ec.europa.eu/trade/policy/countries-and-regions/

negotiations-and-agreements/ (accessed 12.03.2021).

12 European Commission: EU and WTO. URL.: https://ec.europa.eu/trade/policy/eu-and-wto (accessed 12.03.2021).
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Heob6xopuMo OTMETUTD, YTO IIpU BBIPAbOTKe, a
TaK)Ke M3MEHEeHW! IIPAaBOBON 6a3bl BHELIHETOPIO-
Bolt momuTyky EC yunThIBaoTCA, IOMUMO IIPOYETO,
nepcreKkTuBbl npucoenuHennsa k EC HOBbIX rocy-
IApCTB, @ TAK)XKe BHEIIHMe (GaKTOPBI, TaKue Kak jes-
tenbHOCTb BTO 1 0611ast monmutmyeckas cuTyanus
mupe [Prytula 2015:163]. [Tpu aTOM B 06513aTeIbHOM
Hopsfike IIPYHIMAeTCs BO BHYMAaHIe MHEHNE JIefio-
BOT0 co0611ecTBa (4TO OBIIO IPOAEMOHCTPUPOBAHO
B XOJie KOHCY/IbTaLMil, IPOBOAMMBIX EBponerickoin
KOMMCCHEN TI0 BOIIPOCAM CBOEN MI€ATEIbHOCTU B
pamkax BTO), a Taxxe mpepcTaBuTeneil TpyJOBbIX
KOJUIEKTUBOB, IIPO(QVIbHBIX HEIIPaBUTEIbCTBEHHBIX
OpraHM3aINil, KOTOpbIe OCYIECTB/IAIT MOHUTO-
puHr Toprosoit nommtuku EC u BHOCAT mpefioxe-
HMA 110 ee coBepureHcTBOBaHMI0 [Gstohl, De Bievre
2018:52]. Takoil mogxoy MMeeT BaKHOe 3HaueHue,
MIOCKO/IbKY TI03BOJIAIET BOB/IEYb B YKa3aHHYIO Jes-
TETbHOCTb MIMPOKUI KPYT y4aCTHMUKOB, IpUfaBas
ee pe3y/bTaTaM OO/IbIIYI0 TETUTUMHOCTD U B KOHEY-
HOM KTOTe fefas ee 6oree 3¢ HeKTUBHOIL.

IIpu BbICTpaMBaHUM BHELIHETOPrOBO MOMUTHU-
ku EASC onpit EC MOXXeT ObITh O/IE3HBIM, YUUTHI-
Bast, 4To Mogesnb EC Obla 1 ocTaeTcst 06pasijoM MH-
terpauyn B EA9C, ocHOBaTen KOTOPOTro CTapanych
UCIIONb30BaTh JIY4IlNe eBpOIelicKie IPaKTUKIY,
aJlalTYPOBAHHBIE IIOJ, OCOOEHHOCTU M Pealnn To-
cymapcts — wieHoB EASC [Potemkina 2018:7]. 9to
HpeCTaB/AeTCsA BeCbMa 3P PeKTUBHBIM, ITOCKOIbKY
M03BO/IAET Pa3BMUBATh VMHTETPAlMIO, HAK/IajbIBas
IpOBepeHHble NIPABOBbIE 1 OPTaHM3allMOHHbIE Me-
xaHn3mbl EC Ha cloxmBIIyecs Ha IMOCTCOBETCKOM
IPOCTPAHCTBE MHTETPallMOHHBIE TOCTVKEHMA.

3. IIpaBoBbIe OCHOBBI MEXYHAPOJHOI
meatenbHocTH EADC Kak MHCTpyMeHT
peann3anyy BHENTHETOPTOBOI MOMTUTHUKI

Hecmortps Ha otpenbHble cornamenus EAIC ¢
TPeTbUMM CTPaHaMI, A TaKXXe MMEIOLINIICA 3a1poc
Ha pasBUTME MEXIYHAapOfHBbIX KOHTakToB Colo3a,
Toprosele OTHOMeHNs 4ieHoB EADC ¢ 3apybex-
HBIMU TIapTHEpaMMl B OCHOBHOM pPeryIMpYIOTCA Ha
IBYCTOpOHHeM ypoBHe. IIpu 3TOM, HecMOTps Ha
3akmoueHHble cornmamenus EADC o co3manum 30H
cBOOOIHOIT toprosnu ¢ Kuraem, BreTHamowm, Vpa-
HoM 1 CHHTanypoM, X 3KOHOMMYecKas IIeHHOCTb B
M000M CrTydae OrpaHiyeHa, IIOCKO/IBKY 9TY CTPAHbI

He BXOJAT B YMC/IO BaYKHEHIINX TOPrOBbIX NapTHe-
poB Corosa.

ITpogomxaroTcs meperopophl Mo HpedepeHIy-
a/IbHbIM TOPrOBBIM COITIAIIEHUAM C JPYTUMMM Iap-
THepamu — V3pauneMm, Erunrom. OgHako Heb3s He
COITIACUTBCA C T€M, 4TO M COIJIAIEHNA C HMMU He
peuraT 3ajad obecriedeHns CTAaOMIbHON BHEIIHe
TOProBO-IIOIUTUYECKOI CPefibl, Befib Ha OO 3TUX
CTpaH IPUXOANTCS He O6onee 3 % BHELIHel TOProB/IN
EASC [Mensenkos 2020:112].

Yro6s1 EASC 6bITH 607I€E KOHKYPEHTOCIIOC06-
HbIM B IIePErOBOPHOM IIpoIiecce ¥ 00ecrednTdb 0X-
BaT MEXJYHapOJHOJ aKTMBHOCTHU, CONOCTABVMBIIA
¢ obmupHOIT ceTbio 30H cBobomHOI Toprosmu EC,
HeoOXoAMMa COOTBETCTBYIOIAsA HACTPOIIKA IIPaBO-
Boil 6a3pl EADC B 00/macTu MeXAyHapOZHOTO CO-
TPY/IHUYECTBA.

B cBA3KM ¢ 3TMM aKTya/lbHBIM IpeJCTaBIAETCA
BOIIPOC, KaKye MOTHOMOYMA B 0O/IACTH MeXIyHa-
POJHOTO COTPYJHMYECTBA TOCYHAPCTBA — YJIEHBI
EASC nepenanu opranam Corosa 1 KakuM 06pasom
JlAHHbIE IIOJTHOMOYMSA OPUANYECKN O(OPMIIEHBI.
[Ipu aToM BakHO y6emmtbes, 4to EADC Moxer
IPOABUTH CBOIO BOJIIO, KOTOpas He ABJAETCA IpO-
CTOJI CYMMOI1 BO/Ib CTpaH-y4yacTHML [[laHnnblies,
[nasarosa 2020:35].

YKasaHHOMY BOIIPOCY IOCBALIEHa CT. 7 JloroBopa
o EBpasuiickoM sKOHOMIYECKOM COI03e'?, COITIacHO
KOTOpOJ1 OH JMMeeT IIPAaBO OCYIIECTB/IATh B Ipefie-
71aX CBOEIT KOMIIETEHIIMI MEXKYHAPOJHYIO [leATeNb-
HOCTbD, HaIIpABJIEHHYIO Ha PellleHNe CTOALINX TIepef
HUM 3a7ad. B pamkax Takoit geAarenbHocT Coro3
YIIOIHOMOYEH OCYLIECTB/IATh MEXIYHapOJHOE CO-
TPY/JHMYECTBO C TOCY[AAPCTBAMU, MEX/[yHapOJHbI-
MM OPTaHM3ALVAMU U MEX/IYHapOJHBIMM MHTETpa-
IVIOHHBIMU OOBEIVHEHUAMU ¥ CaMOCTOSTENbHO
/b0 COBMECTHO C TOCYApCTBAMU-4ICHAMM 3a-
K/II0YaTh MEX/[yHapO/JHbIE JOTOBOPDI 110 BOIIPOCAM,
OTHECEHHBIM K ero KoMmneTeHyu. Takum obpasom,
rOCyflapCTBa, IepefjaBliye Te WM MHbIe OTHOMO-
4yus opraHaM Coro3a, orpaHMYeHbl B BO3MOXKHOCTHI
3aK/TIOYEHMSA MEXYHApOJHBIX JOTOBOPOB B cdepe
IepeflaHHbIX MOTHOMOYMII 6e3 y4acTus COOTBET-
cTByMOIUX opraHoB Coro3a.

Ilepedyenp KoMIIeTEHLIMII TOCYLAPCTB, IE€PENaH-
HBIX B TOJ WU MHOM cTeneHn opraHaM Cor3a, Jo-
CTaTOYHO MIMPOK. B coorsercTBUM C [loroBOpOM 0O
EBpasniickoM 35KOHOMIYECKOM CO03€ 3TO BOIIPOCHI

3 NloroBop o EBpasuiickom 3KkoHoMMuYecKom cotosze oT 29 mas 2014 r. Joctyn: http://www.consultant.ru/document/cons_

doc_LAW_163855 (gaTa obpatyeHus: 12.04.2021).
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BHEIIHETOPTOBOJ NOMUTUKY (TaMO>KeHHO-Tapud-
HOe U HeTapy(pHOe perymMpoBaHue, Mepbl 3allNThI
BHYTPEHHETO pBIHKA); 3alljUTa IpaB IOTpebuTe-
J1eVi; BOIIPOCHI Ba/TIOTHON IOIUTUKN, KOHKYPEHLINN,
3HEepTreTHKY, TPAHCIIOPTA, TPOMBIIIEHHOCTH, arpo-
IPOMBIIIZIEHHOTO KOMIUIEKCA, eCTeCTBEHHbIX MOHO-
HO/MIt, TPyAOBOI Murpauun u gp. OgHaxo, HecMo-
Tpsi Ha mpaBo Coro3a 3aK/II0YaTh COIJALIEHUA IO
BCEMY KOMIIIEKCY YKa3aHHBIX BOIIPOCOB, M3 aHa-
nM3a coryalennii, sakmoueHHpIx EADCY, crenyer,
YTO OHY PEryIupyIT IPeNMyIIeCTBEHHO BOIPOCHI
TOPTOB/IN: CTABKY TaMOYKEHHBIX MOLIINH U COOPOB,
HOPAJOK KOAMPOBAHUA TOBApOB, (HOPMATBLHOCTH,
CBA3aHHbIE C SKCIIOPTOM M MMIIOPTOM TOBAapoOB,
HpaBuIa CyOCUAMPOBAHUA B OTHOILIEHW! TOBApOB,
NUIIEH3MPOBAHNA TIPM MMIIOPTEe, Mepbl TOPrOBO
3aIUTHI, TPABUIA OIpeEfieNleHNs MPOUCXOXKIEeHNA
u 1p. Ecnu B ykasaHHbBIe coITaleHnsa BKTIOYAIOTCA
VHBIE BOIIPOCHI (HAIIpMMep MHTE/IeKTYa/lbHOII CO0-
CTBEHHOCTH, TOCY/JapCTBEHHbIX 3aKYIIOK, CAHUTap-
HBIX U PUTOCAaHUTAPHBIX MeP U PYTHE), TO TOTBKO
13-32 TOTO, YTO OHM COZIEVICTBIIO Pa3BUTHIO B3aVIM-
HOJI TOPTOBJIN.

[Topsanox ocymectnenns Cor3oM MeX[yHa-
POIHOTO COTPYAHMYECTBA, YCTAHOBJIEHHBI pe-
nieHueM Beicirero EBpasmiickoro 3KOHOMMYECKO-
ro cosera (BEDC) or 23 pekabps 2014 r. Ne 995,
OTPaHMYMBAETCS IOPALKOM KOHTaKTOB OQUIN-
a7bHBIX TIpefCTaBUTeNel U JO/DKHOCTHBIX JINIL
opranoB Comosa ¢ OQNUIMATbHBIMU IIPECTaBUTE-
NAMM TPETbUX TOCYAAPCTB, MEXKIYHAPOAHBIX Op-
TaHM3aUMil M OPTaHM3ALMOHHBIX O0BeIVHEHMNI,
ydacTie B MepOIPHATUAX MEeXYHapOZHOTO Xa-
pakTepa, B T. 4. B IPE3EHTALNAX, KOHPEPEHIMAX 1
ceMIHapax.

V13 ananmM3a 3TOro MOpAAKa CIIEHyeT, YTO MEX/Y-
HApOJHbIe TIOTHOMOUM YKa3aHHbIX JJOIDKHOCTHBIX
nun, Coro3a HOCAT KpaiiHe OrpaHYeHHbIN XapaKTep
¥ OCYILIECTBIIAITCA B KOOPAMHAIINN C TOCYAAPCTBa-
My — wieHamu Coro3a C UX MOCTERYIOIMUM MHPOP-
MMpPOBaHIEM O pe3ylbTaTaX TaKOTO COTPyAHMYe-
CTBa.

Cormacso 1. 1 ct. 7 [JoroBopa 0 EA9C Bonpocsr
3aK/II0YeHNA MeXYHapOiHBIX foroBopos Corosa

C TpeTbell CTOPOHOI OIPEeeNAITCA MEXIYHAPOL-
HBIM JIOrOBOpOM B paMkax Corosa. TU BOIPOCHI
yperynuposanbl CoIyallleHreM O MeX/lyHapOIHbIX
foropopax EBpasniickoro sSKoHOMMU4ECKOT0 COK3a C
TPETbUMU TOCY[APCTBAMU, MEX/YHAPOLHBIMU Op-
raHM3ALUAMM UM MEXKIYHAPOSHBIMYU MHTErpaly-
OHHBIMI O0begVHEeHNAMN OT 14 masa 2018 r'.

Ananmn3 yxasanHoro CorIalleHus MO3BOAET
clieflaTh BBIBOJ, YTO, HECMOTPsl Ha 3aKpeIlJIeHHbIe
B [lorosope 0 EASC nonmnomounsa Corsa Ha ocy-
IIeCTB/ICHNE MEeXAYHAPOIHOI JieATeIbHOCTH, 00D-
eM UX 3HAUMTe/IbHO orpaHuyeH. Bemymiyno ponb
IPY MHULIMMPOBAHUY MEXYHAPOIHBIX JOTOBOPOB,
BeJleH!] TIePeTOBOPOB U TOANNCAHUN JJOKYMEHTOB
urpaT rocyfapcrsa — uneHsl EADC u cTpyKTypb
EASC, asngmomyecs IIOIALKON 1 obecredyeHns
uHTepecos rocyzapcts — ywieHoB EASC (BESC, Co-
BeT Komuccun). Ilpn atom Komnerms Kommcenn,
npyusBaHHas obecreunBaTh yCIOBUA (QYHKIMOHU-
poBaHuaA u passutusa Cowsa, B OCHOBHOM MIpaeT
POJIb TJIOLWIANKM /I peanu3alyy MeX/yHapOJHbIX
nonHomouuit Corosa.

O 1ocTaToYHO OrpaHMYEHHBIX MEX/YHAPOJHbBIX
nonHoMmounAx Corwsa CBUETEIbCTBYET TaKoKe I 2
c1. 7 JoroBopa 0 EASC, cormacHo KOTOpoMy IpoBe-
JieHle IIEPErOBOPOB II0 IIPOEKTaM MEX/YHAPOJHbIX
moroBopos Cor3a ¢ TpeThbeil CTOPOHOIL, a TAKXKe UX
HOJIJICAHNE OCYIIECTB/IATCA Ha OCHOBAaHMMU pe-
mennss BESC Tonmbko 1ocie BHIIONTHEHNA TOCyap-
CTBaMM-4/IeHaMM COOTBETCTBYIOIMX BHYTPUIOCY-
lapCTBEHHBIX IPOLERYP.

Pemmenne o Berpaskernu cornacus Corosa Ha 064-
3aTe/IbHOCTD JIJI1 HETrO MEX/[yHapOJIHOTO J0roBopa
Coro3a ¢ TpeTbeil CTOPOHOII O NpeKpalleHun, Ipu-
OCTAHOBJIEHMI M/IU O BBIXOJIE M3 MEXIYHapOJHOIO
porosopa npunumaercs BE9C takxke TombKo 1ocie
BBIIIO/IHEHVA BCEMM TOCYHapCTBaMy-4/leHaMy He-
06XOAMMBIX BHY TPUTOCY/JAPCTBEHHBIX IIPOLIEAYP.

Kak BUJHO U3 NpUBENEHHO HOPMBI, BEChb KOM-
IUIEKC pellleHMil, CBA3aHHBIX C BeJleH!eM IIeperoBo-
POB, TIOJNICAHMEM, A TAK)Ke BbIPa’KEHUEM COITIACKs
Ha 003aTeIbHOCTb MEeX/YHapOJHOTO JOrOBOPA,
IPVMHMMAETCA TONbKO IIPU YCTIOBUM Of0OpeHNus To-
cygapcrBaMu-wieHaMu. IIpy atom ykasaHHbIe pe-

* CornaweHuna EBpasmickoro skoHomuyeckoro cotosa. foctyn: http://www.eurasiancommission.org/ru/act/trade/dotp/
Pages/Toprosble-cornaweHna-EA3C.aspx (gata obpatieHus: 12.04.2021).

1> EBpa3minckuin skoHoMmmuecknii cotos: PeweHne BESC ot 23 gekabps 2014 r. N2 99 «O Mopsgke ocywectsneHus EBpasuin-
CKUM 3KOHOMMUYECKVM COIO30M MEXIYHAapOLHOro coTpyaHuuyectBa» Joctyn: https://www.alta.ru/tamdoc/14vr0099/ (gata

obpalyeHus: 12.04.2021).

16 CornalleHue o MeXyHapoaHbIX JOroBopax EBpasuniickoro SKOHOMMUYECKOro Cot3a C TPETbUMY FOCYAAPCTBAMM, MEXAY-
HapOAHbIMY OPraHM3aLMAMU U MEXLYHAPOAHBIMUA VHTErPALMOHHBIMU 06befuHeHuaMy oT 14 mas 2018 r. (BcTynuno B
cuny ana Poccun ¢ 16 pekabpa 2019 r.). foctyn: https://docs.cntd.ru/document/550970067 (aata obpalyeHums: 12.04.2021).
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menns npuHuMaTca BEDC, B KoTOpBIN BXOAAT
IJIaBbl TOCYfJApCTB M IIPAaBUTENLCTB T'OCYHAPCTB-
4JIEHOB, T. €. JO/DKHOCTHbIE JIMIIA HAIYIOHA/IbLHOTO,
a He Ha[{HAL[MOHANbHOTO XapakTepa. JTO Ipef-
CTaBJ/IAETCA BIOTTHE 000CHOBAaHHBIM, YUUTBIBAA, YTO
MeX/JYHapOJHble JTOTOBOPBI, B YaCTHOCTH, B cepe
TOPIrOB/IM, B/IEKYT 3HA4MTe/lIbHble 3KOHOMMYECKME
HOCTIeACTBYS, 9TO TpebyeT 0foOpeHNs Ha ToCysap-
CTBEHHOM yPOBHe.

B naHHOM KOHTEKCTE aKTYaJIbHOV IpeJCTaB/IA-
eTcsa Touka 3peHusa A.b. JIuxadeBoit Ha cocTosAHME
€BPA3UIICKON MHTErpalui B YCIOBUAX HEIATMBHBIX
nocnencTsuil BnmuAHMA Ha cTpanbl EA9C rak Ha-
3bIBA€MOT0 HOBOT'O IPOTEKIIMIOHN3MA, 1107, KOTOPBIM
aBTOP ITOHVIMAeT MHCTPYMEHT 60PBbOBI C BHEIIHEIO-
TUTUYECKUMH COIIEPHUKAMMY B YC/IOBUAX CMEHBI M-
POBOro /IN/IepCTBa, Iepexofia OT NOMUHMPOBAHMA
3amafa B 0O/b3y Bce 6oee MourHOro BocToka.

CMemyBaHue pasIMyYHbIX MHCTPYMEHTOB «HO-
BOTO MPOTEKI[VIOHM3Ma» — CAHKIMNIL, TOPTOBBIX
BOJH, He(pOPMa/IbHOTO JABJIEHNUSA — JlellaeT HeKOH-
KYPEHTOCIIOCOOHBIM HPMHIUII JKeCTKOTO pasfe-
JIeHMsA TOPTOBBIX, BA/TIOTHBIX ¥ MHBECTUIIMOHHBIX
MaH/IaTOB MeXNy EBpasmiickoil 3KOHOMUYECKOI
KOMICCHeEN U HallMOHA/IbHBIMIU BeJOMCTBaMI. BpI-
paborarh Ha pasHBIX YPOBHAX 9 eKTUBHBIE VH-
CTPYMEHTBI IPeAYIPeX/IeHNs U pearrpoBaHysA Ha
BHEIIHNE HIOKM, BbI3BAaHHbIE «HOBBIM IIPOTEKIVO-
HY3MOM», CTAHOBUTCSA 3HAUUTENIbHO CIIOKHEe. ITO
CO3/laeT HOBbIE CTUMY/IbI K PAacUIMPEHMI0 MaH/jaTa
EBpasniickoli 9KOHOMIYECKON KOMUCCUM I pas-
PabOTKM [e/ICTBEHHBIX MHCTPYMEHTOB MHTETPaLlUN
B HOBBIX YC/IOBUAX. TeM He MeHee, TI0Ka U Y CTpaH-
4JIEHOB, 1 Y EBpa3suiicKoil 5KOHOMUYECKON KOMUIC-
CUM B CUIY OTPaHMYEHHOIO MaHJATa IOMy4aeTCs
0osIblIle CTAJIKMBATBCA C BHI30OBAMU, YeM YIIPaB/IATD
BO3MOXXHOCTSIMM, BO MHOTOM B CU/Iy OTPaHMYEHHO-
O BOCIIPUATHA HOBOTO (peHOMEHa.

B cBasu c usnoxenneiM A.b. JIuxaueBa mpep-
Jlaraer, KakK Ipe[CcTaB/AeTCs, NENCTBEHHbII WH-
CTpyMeHT 3(eKTUBHOrO IPOTUBOCTOSHUSA IIO-
CIIEiICTBUAM «HOBOTO IPOTEKIMOHM3Ma» B BHUJIE
CO3JjaHVsI OOIIVIPHOII CeTU 30H CBOOOJIHOI TOPTOB-
JIU C 3apyOeXXHBIMY NTAPTHEPaMM, KOTOPbIe IJIOTHO
VIHTETPMPOBAHbl B PErMOHA/IbHBIE M ITI0OA/IbHbIE
LIeTIOYKY JJ0OaB/IeHHON cToMMOCTH. [laHHas Mepa,
IIOMVIMO NIOHATHBIX 9KCIIOPTHBIX BBITOJI, CIOCOOHA
HOBBIIIATh U3JEPXKKU IPUHYXK/IEHUA 33 CYET CeTU
MApPTHEPOB M y4YacTUsA €BPA3UIICKMX KOMIIAHUI B

6071e€ CIIOXKHBIX LIEMTOYKAX [OOABIEHHOI CTOMMOCTI
[JInxaueBa 2020:54]. Taxoit TOAXOZ TTO3BOMIUT yCTa-
HOBUTDb ITPOYHbIE S3KOHOMMIYECKUE CBA3U M CTaHET
3aIMTHBIM MEXaHU3MOM OT BOBJIeYeHM: IapTHe-
POB B CaHKIMOHHYIO IIOJIUTUKY HENPY>KeCTBEHHBIX
CTpaH U UX OJIOKOB.

I[Tpu cospanum 30H cBo6ogHOI Topromu EASC
C TPETBUMU CTPaHAMM HEOOXOAUMO YUMTHIBATD CO-
orBercTBytone HopMmbl BTO u, xax crmencrsue,
BBICTpanBaTh C JJaHHOM MEXYHApOJLHON OpraHu-
3alyell COTPYHMYECTBO He TONIbKO Ha YPOBHE IO-
cypapcts — wieHoB EASC, Ho 1 Coro3a B IIelOM.
B coorserctBun ¢ OCHOBHBIMU HAIIPaBIE€HUAMMU
MeXayHapogHoit gesrenpHocTy Corosa Ha 2021 .7
corpysHundecTBo ¢ BTO [o/mKHO OCyIecTBIATLCA
HOCPENCTBOM:

- yd4acTus B IeATENIbHOCTU pabo4ux OpraHoB
BTO, pabouux rpynm m peryasipHbIX KOMUTETOB
BTO,

- ydacTus B IpoLeflypax paspelleHus cIo-
poB BTO 1o Mepam, oTHOCAIMMCA K KOMIIETEHIIUI
Coro3a, B IIepBYI0 o4epesib, B chepe 3aIlUTHI BHY-
TpeHHero ppiHKa Coro3a B COOTBETCTBUM C pasfie-
JIEHMEM HAL[MIOHA/IbHON Y MHTETPALlYIOHHOM KOMIIe-
TeHUII B pamMkax Corosa,

- COMENICTBMA Ja/bHENIIEMYy PasBUTUIO paB-
HOIIPaBHOI I7T00a/IbHON TOPTOBJIN,

- IpOJO/DKeHMA paboThl 1o monydenuto Co-
I030M CTaryca HaO/TofaTe/s B OT/e/IbHBIX OpraHax
BTO B pamkax xomnereHuum Cowsa B COOTBeT-
ctBun ¢ pemeHnaMu Coseta Komumccuny,

- okasaHus copeiictBus Pecrybnuke bea-
pYychb B IIeperopopax 1o npucoeguuenuio k BTO.

AHanu3 flaHHBIX HaTlpaB/IeHNII B3aUMOJIe/ICTBIA
¢ BTO 1pebyer kommenTapus. bpocaercs B rmasa
OTCYTCTBME 3ajjauyM II0 IpucoesuHenno Comosa K
BTO B xadecTBe NOMHOIpaBHOrO 4ieHa. [lomumo
IPOYero 3TO CBSI3aHO C TeM, 4To Pecmy6muka be-
napych He apnAerca wieHoM BTO. B cBasu ¢ atum,
a TaKXe IPUHMMAsA BO BHMMAHUE HesCHbIE Iiep-
CIIeKTVBBI IpycoenuHenns Pecry6rmku Bemapycn
Kk BTO, nnutenpHoe orcyrcTBMe wieHcTBa Coro3a
B BTO MoxeT HeraTMBHO CKa3aTbCA Ha BOCTIPUA-
i EASC Ha Mex[yHapoJHOIl apeHe B KauecTBe
IIOJIHOLIEHHOTO TOPIOBO-3KOHOMUYECKOTr0 INapTHe-
pa IIpy pellleHNH BOIPOca O 3aK/II0YEHNM C HUM CO-
[JIALIEHNI O CO3[AaHMM 30H CBOOOIHOI TOProOB/IN, &
TaK>Ke MHBIX TOPTOBBIX COIIALIEHMII IO BOIPOCAM,
perynupyembiM Hopmamu BTO.

TBepxaeHbl PeleHne Boicluero EBpasnitckoro skoHOMUYeCKoro coseTa ot eKabps r.Ne15.
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ITo MHEHMIO BUJJHOTO CIIEL[a/IICTa II0 BOIIPOCaM
BTO M.IO. MepnsenxoBa, or BTO Coros nomyunt
HIOJTHOIIPABHBII TOPTOBBI PeXXUM B 6ortee yeM 160
CTpaHaX MUpa I IIPaBo BefleHNs IIePeroBOPOB 110 [10-
CTYIIy Ha PBIHKM U IIO IIpaBMU/IaM TOPrOB/IM OT JIMLA
CBOMX 4/IEHOB. DTO He MHOTO 1 He MaJIO — 3TO POB-
HO CTO/IBKO, CKO/IBKO OOBIYHO HOJTy4aeT AVHAMITYHO
pasBuBalollasAcsa skoHoMuKa oT yuactua B BTO. Ho
3TOTO ceif4ac HeT — U Halll KYCOK IMPOra JOCTAeTCA
KOMY-TO Apyromy [Mensenkos 2020:118]. B cBssu
C 3TUM HPELCTAB/IALTCA 1Ie/IeCO0OPasHBIM IIPY BbI-
paboTKe OCHOBHBIX HAIIPaB/IEHNUIT MeX/YHAPOLHO
nearenpHoct Corosa Ha 2022 1. chopMyIMpoOBaTh
3agady BcrymaeHns Comwsa B BTO. [lomumo nuBu-
IeHTI0B /1A MeXJyHapogHoro nMuixa Coosa, 310
no3sonmuT EASC nonHOIpaBHO y4acTBOBATh B BbI-
paboTKe MeX/YHAPOIHBIX IIPABYJI TOPIOBIIN, A TAK-
Ke HapacTUTb JIO/I0 TOBAPOB M YCIIYT FOCYapCTB —
4jieHoB Co103a Ha MEX/[yHapOJIHBIX PbIHKAX.

4. 3aKkI04YeHne 1 BIBOIbI

ITpoBenieHHDIT aHANMN3 MO3BONAET CLENATh BbI-
Bog, uTo EC sBAeTca 6omee caMOCTOATENIbHBIM 1
rMOKMM TIpU peanm3aluyl MeXXAyHapOJTHOI IIpaBo-
cyobexTHOCTH, YeM EADC. Braromapsi BbiBepeH-
HOMY IIPaBOBOMY 3aKpeIJIEHMIO CBOEil MeX[yHa-
ponHoit npaBocy6bektHOCTH, EC cMor obectieuntsb
IIVIPOKYIO CeTh COITIAIIEHIIT O CBOOOJHOIT TOPrOBIIE.
OTO B 3HAYNTE/IBHOI CTeIIeHN 0OYC/IOB/IEHO Y4acTH-
€M B TaKoll IeATeIbHOCTY MCK/IIOUNTEIbHO HaHa-
IMOHA/IbHBIX MIHCTUTYTOB 6€3 YIIOMMHaHMA B HOP-
MaTHBHO-IIPAaBOBOJI 6a3e IO YKa3aHHOMY BOIIPOCY
IIO/THOMOYMII TocyfapcTB — uieHos EC.

Takum o6pasom, nmeromyecs y EC mexpyHa-
pOZiHBIe IIOTHOMOYM, a Takxke 4iaeHCTBo B BTO
HO3BOJIAIOT €My ObITb IOTHOLCHHBIM YYaCTHUKOM
MEXJYHAPOJHbIX 3KOHOMMYECKMX OTHOLIEHMIL,
B T. Y. PeaJM30BbIBATh IIOTHOMOYMA II0 CAMOCTOS-
TEIbHOMY 3aK/II0YEHUI0 MEXKIYHApOJHBIX /I0TOBO-
POB, a TAKXKe YYaCTUIO B MEX/IYHAPOIHBIX OPIaHu-
3aLMAX.

B oroit c¢BA3sM HeobxomuMoO KOHCTaTMPOBaTbh,
4TO /1A PA3BUTHA MEX/YHAPOJIHOI HeATe/IbHOCTH
EA3C, B T. 4. 10 3aK/II0YEHNIO COIJIAIIEHNUII C Tpe-
TBUMM CTPAHAMM U UX 00beAVHEHUAMI, TpedyeTcs
fenernposanye opraHaM Coros3a JOIOTHUTENTbHBIX
IIOJIHOMOYMIT Ij1A obecriedeHus ero OGOJbIIeil ca-
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MOCTOATEIBHOCTY U TMOKOCTY Ha MEeXAYHAPOJTHOI
apeHe.

Peanusanmsa aHHOTO NpeIOKEeHN IPUBEET K
pocty akTuBHOCTM EASC Ha Mex/[yHapogHoIl ape-
He, B T. Y. IO3BOIUT PACIIVPUTD CETb COIIAIIEHNI
0 CO37jaHVM 30H cBOOOAHOIT Topromm. Kpome Toro,
3TO NOBBICUT He3aBUCUMOCTb EADC B MexxyHapof -
HBIX OTHOILIEHMAX U TO3BOIUT CTaTh CAMOCTOATENb-
HBIM YYaCTHUKOM MEX/[yHapOIHBIX OpraHM3aIiNii,
HanpuMep BTO. Kak mokasaHo Bblllle, WIEHCTBO B
IAHHOII OpraHmM3auuy crnocobHo npuxect Comosy
PAR OLIYTUMBIX JVBUMICH/IOB, B T. 4. YCUIUTD Iepe-
TOBOpHBIE MO3VLUY C TOTEHIVa/bHBIMI TOPTOBBI-
MM TIApTHEpaMM, a TaKKe JjaTb BO3MOXXHOCTDb IIPO-
IBUTaTh yROOHBIe 11 rocyaapcTs — wieHoB EADC
CTaH/IAPTHI B 0671aCTU MEX/JYHAPOJHOI TOPTOBIIIL.

910 moMOXeT (OPMUPOBAHUIO IMO3UTUBHOTO
uMumpKa n ycwnenuto BanAHuA EASC Ha Mmexpy-
HapOJIHOII apeHe, B T. Y. IIPU PeIIeHNN I00aTbHBIX
npo6rem [bopkosa, Koxxuna, Kyapsuosa 2019:53].
Kpome Toro, cornmamenns, 3akmodaeMmple EASC ¢
VHOCTPAaHHBIMU TOCYHapCTBaMM U UX OOBefyHe-
HUAMM B OOACTM TOPrOBO-3KOHOMMYECKOTO CO-
TPYAHUYECTBA, OYAYT CIOCOOCTBOBATD YCTPAHEHMIO
0apbepoB 1A SKCIOPTAa IMPOAYKLMY TOCYAAPCTB-
4IEHOB Ha PBIHKM 3apyOeXHBIX CTPaH M POCTY
BHEIIIHEJl TOPTOBIM TOBApaMM, YCIyTaMu; JBIKe-
HMIO KanmuTana 1 paboyeit CUIIBL.

YunTbiBass OrpaHMYEHHOCTb IUIATEXECIOC00-
HOTO CIIPOCa Ha MEeX/YHApOIHOM PbIHKE, a TaKXKe
NpYHUMAsA BO BHMMaHMe akTuBHOCTh EC mo pas-
BUTUIO CBOEr0 SKCIIOPTAa, HACTPOJKA ITPAaBOBOTO
perympoBaHna MeXAYHAPOJZHON IIPaBOCYObeKT-
Hocti EASC mpuobperaer 0cobyro akTyanbHOCTD
U SAB/IAETCA 3aJI0TOM YCIIeXa B IIPOJBYKEHNI BHEII -
HE3KOHOMUYECKVX TIPOEKTOB TOCYAAPCTB — 4IeHOB
EASC.

OlleHKa YCHEIIHOCTY HPOJIBIDKEHN ITPOEKTOB
rocynapcts — yieHoB EASC jo/mKHa HaXOAUTD OT-
paKeHMe B eKETOfHO IyO/MMKyeMbIX KOMIIIEKCHBIX
oruerax. Ilo amanmormm ¢ ordyeramm EBponerickoir
KOMMCCHM, O KOTOPBIX ILIJIa Pedb BblIe, IOATOTaB-
nusaeMble EADC 0630pbl MOI/IN OBl BKITIOYATD Jie-
Ta/JN3VPOBAHHDI/I SKOHOMUYECKUII aHaIN3 IIPaK-
TUKI peann3alyy TOpropuix cornamreHnii Corosa ¢
3apy0OeXHBIMY ITapTHEPaMIU, a TakXKe OL|EHKY IIep-
criektyB Toprosoil nomutukyu EASC Ha mpencTos-
LML TIEPUOL.
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WCNOJIHEHUE PELUEHUA U
KOHCYJIbTATUBHbIX 3AKJTIOYEHUN
CYAA EBPA3UNCKOIO
JKOHOMUYECKOIO COIO3A

BBEJJEHME. C I snsaps 2015 e. pyHKyUOHUPYem Ho-
8bili Opear mexdyHapooHoeo npasocyous — Cyo Esepa-
3uiickoeo akoHomuueckozo cotosa (danee — Cyo EASC,
Cy0). Cyo oeiicmeyem coenacto JJozosopy o Eepasuti-
CKom aKoHomuueckom coroze om 29 mas 2014 e.
(0anee - [loeosop 0 EAIC), a maxie Cmamymy Cyoa
Espasutickoeo skoHomuueckoeo corosa (IIpunoxcerue
Ne 2 k Jloeosopy o EASC; danee - Cmamym). Cyo
EASC npuwen Ha cmeny Cydy Eepasuiickoeo skoHomu-
ueckoeo coobujecmea (danee — Cyo EepA3dC), xomo-
poiii pyHxyuonuposan ¢ 1 ansaps 2012 2. no 31 dexa-
6pst 2014 2. u umen conocmMAasUMblii ¢ OelicmeyuuM
Cydom EASC obvem nonHomouuii.

YkasarHole opzabl 6bipabomanii cyujecneerHolii 00v-
eM NPaKmuKu no PassiuHvIM 60NpOCaM espasUtickoil
unmezpayuy, xkomopas 6 cuzy n. 1 cm. 1 JJozosopa o
EA3C npeononazaem c60600y 08UieHUs 1M06apo6, Ka-
numana, ycnye, paboueii cunvl. Tax, Cyo EepA3dC u
Cyo EASC sviHocunu akmol no pasiudHbiM 601pocam
CHAMUS 6apPvepos HA eBPASULICKOM PblHKe, MaAMOeH-
HOIL KNIACCUPUKAUUL, PeyTIUPOBAHUS OesmenbHOCU
JIU3UHS0BbIX KOMNAHULI, AHMUMOHONOILHO20 NPAsd,
CMAmyca 71e2U0HePo6 6 COPMUBHBIX COPEBHOBAHUAX,
08UNMEHUS BATIIOMbL MEHOY 20CY0APCMBAMU — UJleHA-
mu EASC u unvim eonpocam, 6 peuieHuu Komopoix
NPUMEHSTIOCL U ObIZI0 UCMOTIKOBAHO MeHOYyHAPOOHOe
npaso (npaso EASC).

Crnedyem ommemumb, 4mo 6 00KMpuHe MexoyHapoo-
H020 Npasa HepeoKu UCCTIE008aAHUS BONPOCOS UCHONHE-
HUS peuteHuil MeioyHapooHvix cyoos. OoHako 66udy
omHocumenvroii HoeusHot Cyoa EASC eonpoc ucnon-

78

HEHUS peudeHuil 0aHH020 OpeaHa He uccnedosancs. B
PaAMKAX HACMOAWLE Crambll Mbl CABUM UeTTb Pac-
CMOMpemb, Kax UCNOTHAIOMCS PEUEHUS U KOHCYIbNa-
mueHvle 3axmouerus Cyoa EASC - camum Cyoom,
Espasutickoti akoHomuueckoii komuccueii (Oanee -
E3K), 2ocyoapcmsamu — unenamu Coro3a 6 c60ux Ha-
UUOHATIOHBIX FOPUCOUKUUSX.

MATEPUAJIBI I METOJDI. B crnamve o06cysxoa-
emcst npasosoe pezynuposariie 0esmenbHOCU U KOM-
nemenyust Cyoa EASC, a maxsice cyoe6Has npakmuxa
Cyoa EASC u Cyoa EepA3IC. Vccnedyromes pasnu-
Yus Mexoy 8viHoCUMbIMU CyOebHbimu akmamu Cyoda
EASC - pewenusimu 1 KOHCYIbMAamueHbIMuU 3aKoUe-
Husmu. Paccuampusaemcst 00KmMpuna, coenacHo Ko-
mMopoti peuieHUs 0aHHO020 HAOHAUUOHATILHOZ0 CYOeOHO-
20 0peaHa 67eKym npasosvie MNOCIEOCMBUS O
HeonpeoeneHHo20 Kpyea nuy, (erga omnes), a KOHCy/b-
MamueHbvle 3aKUeHus A6IAI0MCT HeoOI3amenbvHbI-
mu akmamu Cyoa. (IIpu smom noo HAOHAUUOHATLHBIM
0p2aHOM NOHUMAEMCS Makol, 00cmyn K KOmopomy
OCYUectensIemcs 0e3 UcHepnaHus 6HyMpeHHUX 20cy-
0apcmeeHHbIX CPeOCtne 3auumol U KOmopomy 20cy-
dapcmea - 4nenvt Corosa nepeoan KOMnemeHyuIo no
Yypezynuposaruito cnopos 6 OmHoueHUU peuseruii (Oeii-
cmeuii, be30elicmeus) 20cy0apcmeeHHvlx 0peaxos, pa-
Hee paccmMampusaemvix 6 HAUUOHANHbIX cyoax). Pas-
Oupaemcs  Npakmuxka  UCNOTHEHUS — peuleHuii  u
korcymvmamueHoix 3axkmouenuti Cyoa EASC na pas-
TIUMHDLIX YPOBHSX.

IIpu nposederuiui Ucce008aHUS UCNONL308ATIUCH UCTNO-
pudeckuti, PopmManvHO-1OPUOUHecKUli Memoobl, Cu-
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CIMEMHDbLLL AHATIU3, CPABHUMETbHOE NPABO6edeH e U Op.
OBCYJKIIEHME U BbIBOIDI. Hacmosiuiee uccrne-
006aHue NO360IUIO NPULIMU K 8b1600Y, YIMO K HACHOS-
ujeMy 8peMeHIU 6 Uesiom CHOPMUPOBATACL NOSUMUEHAS
NpaKmuKa UCNONHEHUS PeuleHUti U KOHCYIbmamue-
Hoix saxkmouenuti Cyoa EAIC. Ykasannuiii opean enu-
sem Ha npasosyto peanvHocmy kaxk EASC, mak u ezo
20Cy0apcme-4sieHos epe3 BbIHOCUMblE UM CyOeOHble
axmol. Pewenus Cyoa EASC 6 yenom uchonHsomes
eocyoapcmeamu - unenamu EAIC, ESK. Cyo EASC
npu AMoM He 8ce20a yHUmMbvleaem ce0t npeovioyusyio
Npaxmuxy no paccmampusaemoim oenam. Koncynoma-
mueHvie 3axmouenus Cyoa EASC yuumuviearomcs kax
E3K, max u 2ocyoapcmeamu — unenamu Coro3a 6 KoH-
meKcrme npasomeopUecnea t NpasonpUMeHeHUsL.
PE3YJIBTATBI ICCIIEMOBAHMSL. B xo0e uccre-
006aHUSL YCIMAHOBTIEHbL 0COOEHHOCHUL KOMNemeHUL
Cyoa EASC Ha cospemerHom amane, a maxie 603-
ModxcHble nymu ee paséumust 0o 2025 2. Paccmompervt
cx00cmeo u pasnutue cyoebHoix akmos Cyoa EAIC -
0053aMenbHbIX PetdeHull U PeKOMeHOAMebHbIX KOH-
cynvmamusHolx 3axnodenuil. Coenan 61600, 4mo pe-
wenus Cyoa EASC omnuuaromcest om pewieHuti opyeux
MENOYHAPOOHBIX CYO08, NOCKONILKY ABTAIOMC 00U4e0-
6513amenbHbLIMU erga omnes 1 cnocoocmeyom 6occma-
HOB7IEH U0 HAPYUIEHHBLX NPAG U KOPPEKMUPOBKe CY0eb-
Hotl npakmuku HAUUOHATIDHDIX cy00s.
Koncymvmamuenuvie saxmouenus Cyoa EAIC moxcro
NPUSHAMD  UCKTIOUUMENIBHO  PeKOMEHOAMebHbIMU
TUUb OMHYACMU, NOCKOTILKY OHU chocobcmeyiom gop-
Mmuposanuto opinio juris eocyoapcme u E9K.

Hccnedosanue nokasasno, 4mo UCnonHeHue peuleHuti u
KoHcymomamueHolx 3akmoyeruii Cyoa EASC npouc-
X00um Ha pasnuunoix yposHsx: camum Cyoom, do6po-
B07ILHO UL NPUHYOUIMENLHO — CPOPOHOL, NPOMUE KO-
mopoti eviHeceH danHbiti akm Cyoa, U HAUUOHATLHBIMU
cyoeOHbIMU Opeanamu. V3yuenue npakmuku ucnonte-
HUs KOHCyvmamueHvix saxmodenuti Cyoa EASC evi-
SIBUTI0, HIMO OHU UMEIOM CYU4ECIBEHHOe 3HAUEHUe, NOo-
cKonvky  popmupyrom  opinio  juris 6 EASC u
YHUMbIBAIOMCA HAUUOHATLHDIMU CYOOHbIMU U 3aKO-
HOOAMENbHLIMU OP2AHAMU 8 PASTIUMHBIX Cepax — aH-
MUMOHONONILHOM — PeyNupoBanull, — yCraHo6IeHuu
CIMAmyca 1ezuoHepos 6 COPIMUBHbIX COPeBHOBAHUAX U
np., a makie nomMo2arom 6 3auiume UHIMEPECos Mex-
0yHAPOOHIX 2PANOAHCKUX crtyHcausux opearos EASC.

KIIIOUEBBIE CJIOBA: Espasutickuii sxoHomuue-
ckuit coio3, Cyo Eepasutickoeo aKoHOMUHECK020 C0103d,
peuderue, KOHCYbMamusHoe 3aKytoueHue, UCnosHe-
Hue, nptuaumeﬂbHoe UcnonHerue, opinio juris, stare
decisis, 6occmarnoeeHe HApyweHHbIX NPas
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INTRODUCTION. Since January 1, 2015, a new
body of international justice, the Court of the Eurasian
Economic Union (hereinafter — Court of the EAEU, the
Court) has been functioning. This Court operates in
accordance with the Treaty on the Eurasian Economic
Union of May 29, 2014 (hereinafter — the Treaty on the
EAEU), as well as the Statute of the Court of the Eura-
sian Economic Union (Appendix No. 2 to the Treaty on
the EAEU; hereinafter - the Statute). The EAEU Court
replaced the Eurasian Economic Community Court
(hereinafter — the EurAsEC Court), which functioned
from January 1, 2012 to December 31, 2014 and had a
scope of powers comparable to the current EAEU Court.
These bodies have developed a significant amount of
case-law on various issues of Eurasian integration,
which, by virtue of paragraph 1 of Article 1 of the
Treaty on the EAEU, presupposes freedom of move-
ment of goods, capital, services, and labor forces. Thus,
the EurAsEC Court and the EEU Court have delivered
judicial acts on various issues of lifting barriers in the
Eurasian market, customs classification, regulation of
the activities of leasing companies, competition law, the
status of foreign athletes in sports competitions, cur-
rency movement between the EAEU member states and
other issues in which international law (EAEU law) was
applied and interpreted.

MATERIALS AND METHODS. The article exam-
ines law on the activities and competence of the EAEU
Court, as well as the judicial practice of the EAEU
Court and the EurAsEC Court. The article examines
the differences between the judicial acts of the EAEU
Court - judgments and advisory opinions. The doctrine
is considered, which indicates that the decisions of this
supranational judicial body (that is, the body to which
the Union member states have transferred competence
to consider disputes previously considered in national
courts in relation to decisions (actions, inaction) of state
bodies; access to which is without exhausting domestic
legal remedies) entail legal consequences towards an in-
definite set of persons (erga omnes), and non-binding
acts of the Court, advisory opinions. The practice of ex-
ecution of decisions and advisory opinions of the EAEU
Court at various levels is considered in the present arti-
cle.During the research, general scientific methods were
used: historical, formal legal, system analysis, compara-
tive analysis, etc.

RESEARCH RESULTS. The study made it possible
to come to the conclusion that by now, in general, a
positive practice of execution of decisions and adviso-
ry opinions of the EAEU Court has been formed. This
body influences the legal reality of both the EAEU and

80

its member states through the judicial acts rendered by
it — the EAEU Court makes decisions that are gener-
ally executed by the EAEU member states, the EEC vol-
untarily or compulsorily. At the same time, the EAEU
court does not always take into account its own practice
in the cases under consideration. The advisory opinions
of the EAEU Court are considered by both the EEC and
the member states of the Union in the context of law-
making and law enforcement.

DISCUSSION AND CONCLUSIONS. The topic of
the article aims to reveal how the decisions and adviso-
ry opinions of the EAEU Court are executed. The study
identified the features of the competence of the EAEU
Court at the present stage, as well as possible ways of its
development until 2025. The similarities and differences
of judicial acts of the EAEU Court - binding decisions
and non-binding advisory opinions — are considered.
It was concluded that the decisions of the EAEU Court
differ from decisions of other international courts — they
are binding erga omnes and have the functions of restor-
ing violated rights and directing the judicial practice of
national courts, while the advisory opinions can be con-
sidered exclusively non-binding only in part, since they
contribute to the formation of opinio juris of States and
the Eurasian Economic Commission.

The study showed that the execution of decisions and
advisory opinions of the EAEU Court occurs at various
levels — by the Court itself, by the losing party (volun-
tarily or compulsorily), in the national judicial authori-
ties; the practice of execution of advisory opinions made
it possible to reveal that the advisory opinions of the
EAEU Court are essential, since they form opinio juris
in the EAEU and are taken into account by national
judicial and legislative bodies in various fields — anti-
trust regulation, establishing the status of foreign players
in sports competitions and others, as well as helping to
protect the interests of international civil servants of the
EAEU bodies.

KEYWORDS: Eurasian Economic Union, Court of the
Eurasian Economic Union, decision, advisory opinion,
execution, enforcement, opinio juris, stare decisis, resto-
ration of violated rights
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1. Cyn EADC: KpaTKo 0 KOMIIeTeHIIH

ak ycra”osineHo II. 2 Craryra Cyma EA9SC,

1ebl0 GYHKIMOHMPOBAHNUA JAHHOTO Opra-

Ha MEXIYHapPOJHOTO MTPABOCYANSA ABIACTCA
obecrieyeHne eqMHOOOPA3HOrO MPUMEHEHUS TOCy-
fapcTBaMu-4ieHaMu 1 opranamu Corosa JloroBopa
0 EASC, MexxiyHapoiHBIX 10T0BOPOB B pamKax Co-
1033, MEX/[YHapOIHBIX loroBopos Coro3a ¢ TpeTbeit
CTOPOHOIT I pelteHuit opranos Coro3a.

He BpaBasch B 0COOEHHOCTY, IIPENMYIIECTBA U
Hepoctatky KommereHuyu Cyma EADC [baniues
2019; Karliuk 2019], kpaTko oT™MeTHM, 4TO KOMIIe-
teHua Cypa EASC BkiI04aeT Be IpyIIIbl IOMTHO-
MOuMit — pa3pelleHe CIOPOB U pasbACHEHMe ITpaBa
Corosa.

Komnerennusa Cyna onucana B 171. 4 CraTyTa: 1o
3aABJIeHNI0 rocygapcrsa — yieHa EASC Cyn mpo-
BepseT COOTBETCTBME MEXIYHapOJHOIO [OrOBOpa
Horosopy o EASC; paccmarpuBaeT cOpbl MEXIY
rocygapcTBamn — wieHamn Corosa; IpoBepseT pe-
menns, peiicteus (6espeiicteie) E9K Ha coorBer-
ctBue Jorosopy o EASC. Ilo 3asaBneHnto xossit-
crByromero cybvekra Cyn EADC Takke Bmpase
HpOBepATD pereHs, feiictBus (6espeiictsue) E9K
Ha cootBeTcTBUe [loroBopy o EASC mmm gpyrum
MEKIyHapOJHBIM JJOTOBOPAM.

Cyn EASC mo 3anpocam rocymapcts, E9K n
MEeXIYHapofHbIX cryxamyx Corosa Takxke KOM-
neTeHTeH pas3biAcHATH [loroBop o EASC. [laHHbI
MHCTUTYT OTYACTV MOXXHO CPaBHUTDH C 3pdexTus-
HBIM B KOHTEKCTE €BPOIIEIICKOJ MHTerpauuy mnpes-
BapUTENbHbIM 3aKII0UeHNeM (TIperofyLaTbHbIM
sanpocom)' B Cyze EBpomneiickoro Corosa (nanee —
Cyn EC)%: mo sampocy HalMOHAIbHBIX CYHOB TO-
cypmapcTB — uneHoB EBpormerickoro corsa Cyn EC
PasbsACHAET NONOKEHNA IIpaBa eBPOIEICKOI MHTe-

rpanmu. Tem He MeHee, B HacTosllee BpeMs TaKoe
CpaBHeHMe HEKOPPEKTHO, II0OCKO/IbKY, B OT/INYNE OT
Cyna EC, cynebHble OpraHbl rOCYAapcTB — 4I€HOB
EASC He ynpaBoMoYeHBI 11 He 00s13aHbI 00paIiaTh-
ca B Cyg EASC 3a nonmydyeHneM KOHCYIbTaTXBHOTO
3aK/II0YEHN.

Cnegyer Takke OTMETUTb, YTO KOMII€TEHIIVIA
Cyma EASC MoxeT 6bITb MOAMUIMPOBAHA MEX-
nyHaponHbIMK goroBopamu (1. 40 Craryra). B Ha-
CTosilllee BpeMs TaKye JOTOBOPbI He 3aK/II0YEeHBI.
Opnako BcnencrBue NpuHATUA «CTpaTermyecKux
HaIPaBJIEHNII Pa3BUTUA €BPa3UIICKOV S9KOHOMMYE-
cKoit uHTerpanuu go 2025 ropga»’ oXupaercs, 4To
kommeteHsa Cyga EADC moxer ObITh ycuieHa,
HanpuMep, depe3 HapgeneHre EOK mpaBom obpa-
marbcst B Cyll ¢ MCKaMM K TOCYZlapCcTBaM — 4IeHaM
EASC.

CrnenoBarenbHo, Ha faHHbIT MoMeHT Cyx EA9C
GYHKUMOHMpYeT COIMIacHO fielicTBytomeMy Crary-
Ty, pacCMaTpyuBas CIOPBI MEXMY TOCYIapCTBAMU —
yieHamn Corosa, Mexxy rocyfapcrsamu 1 E9K, xo-
3sictByromumy cyobekramu u E9K, a Taxke pasp-
ACHAET MeXJYHapofiHbIe loroBophl. TeM He MeHee,
B HemanekoM OyaymeM kommerteniys Cyga EASC
MOXKeT M3MEHUTbCA.

2. Pemienus v KOHCYIbTaTHBHbIE 3aAK/TIOYEH —
aKkTbl, BbiHocuMble Cygom EA9C

B cuny m. 96 Craryra Cyn, EASC BbiHOCUT pe-
IIeHNsA II0 UTOraM paspelleHns CIIOPOB U KOHCYIIb-
TaTVBHbIE 3aK/II0YEHM B Pe3y/IbTaTe pACCMOTPEHMA
3ampoca o TonkoBaHyu®. Cpefy CXOXKUX 4epT JaH-
HBIX AKTOB — TO, YTO OHI BBIHOCATCA B JJOCTaTOYHO
KOPOTKMII CPOK I10 CPABHEHUIO C IIPAKTUKOI IPYIUX
MEXIYHApOOHBIX cyfoB’ — 90 pgHeil. B ocranbHOM
laHHbIe CyfieOHbIe aKTbl MIMEIT IPUHLVIINA/IbHbIE
pasnuuus. PaccmoTpum ux 60see ogpoOHo.

! TepexoB B. mobanusauusa 1 pernoHanm3auns rpaxxaaHckoro npoLecca: eBponenckmin 1 eBpasuinckmii acnekr. Ancc.... Aok-
TOpa HaykK: coumasibHble HayKku: npaBo. BunbHioc. 2018. C. 115.

2 Court of Justice of the European Union: Recommendations to national courts and tribunals, in relation to the initiation of
preliminary ruling proceedings. November 25, 2016. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:3
2016H1125(01)&from=EN (accessed 09.03.2021).

* Cm.: Pewenna Boicwwero EBpasmiickoro skoHomuyeckoro coseta ot 11 aekabpa 2020 r. N212 «O cTpaTternyeckux Hanpase-
HUAX Pa3BUTWSA eBPa3NNCKON HTerpaumm go 2025 rogax. Pasgen 9. foctyn: https://docs.eaeunion.org/docs/ru-ru/01228321/
err_12012021_12 (gata o6paLyeHus: 09.03.2021).

4 Cyn EASC Takxe yrnosIHOMOYEH BbIHOCUTb NOCTaHOBeHNA. OfHAKO faHHble aKTbl ABMAOTCA NPOLeSYPHbIMU 11 O CBOEMY
COAEPKaHMI0 CXOXM, Hanpumep, ¢ Nprkasom (order) MexgyHapogHoro cyga OOH.

5 International Court of Justice: Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965.
Order of 17 January 2018. P. 7. URL: https://www.icj-cij.org/public/files/case-related/169/169-20180117-ORD-01-00-EN.
pdf?__cf_chl_captcha_tk__=pmd_11e520bd2f991cd52fb856a774070fc87ef55d3e-1628509089-0-gqNtZGzNAvijcnBszQii
(accessed 09.03.2021).
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2.1. Xapaxkrepucruka pemennit Cysa EA9C

CormacHo KIaccu4eckoMy IIOAXOY pelleHye
MEX/JYHapOJHOTO CyfieOHOrO OpraHa sAB/IAETCA aK-
TOM OpraHa, pacCMOTPEBILIETO CHOP®, ¥ CUMTACTCA
006:3aTe/IbHBIM /I CTOPOH CIIOpA UCK/IIYUTENbHO
B paMKaX KOHKpeTHOro fiena [Brinerxkanus, Ande-
pveBa 2016:32]. Kak cnepcTBue, TOMBKO Y CTOPOH
CIIOpa BO3HMKaeT OOA3aHHOCTb IO MCIOTHEHMNIO
IAHHOro aKkTa [Arnarddttir 2017:821].

OnHaKo 9TOT MOXOJ] MEHAETCSA B CITyYae Yupex-
leHNs Ha[[HAIMOHATbHOTO CYZa, KOTOPBIN co3fa-
€TCA B paMKax MHTETPAallIOHHON MEeX]yHapOIHOI
opranmsauyn. Tak, pemennsa Cyma EC apnamorca
006s3aTe/IbHBIMI He TOJIBKO JJIA CTOPOH CIIOpPa, HO
U [ HeoIpefieNleHHOTO KpYyTa JINLI, erga omnes, 1
BCTPAaMBalOTCA B HOPMATMBHOE perylInpoBaHue
B PpaMKaX HaJHALMOHA/IIbHON MEX/YHApOJHOI
opraumsanyu [Hemaraesa 2016:12-13]. JanHas
IpaBoBasi MO3ULMs OblTa BRIpabOTaHA YKa3aHHBIM
OpraHOM B CBOEJf IIPAKTHUKe’, @ TAK)Ke ITPOAHAIN3N-
poBaHa B jokTpuHe [Adam et al. 2020:57].

Craryr Cyma EASC ncxoput us Toro, 4to pe-
menus Cyma EADC sBnsiorcs 00s13aTebHBIMM
K ucnonHenuio (mm. 99-100 Craryra). IIpu arom
CraTyT [aHHOTO OpraHa He COAEPXKUT IIPAMOTO
yKasaHUSA Ha TO, ABJAETCA /M BbIHECEHHOE pe-
meHne 00A3aTeMbHBIM VICKIIOUNTEIBHO /I CTO-
POH CIIOpa OHO TaKXe 00sA3aTelbHO /A TPETHUX
iz

OpHako, Kak OBUIO yKa3aHO BbIIIe, BBUY TOTO
yro Cyn EASC yupexxpeH B Lie/iAX YCTaHOBJIEHNA
elMHO00pa3usA B IPABOIPMMEHEHVM HAa TEPPUTO-
pun EASC [HemataeBa 2015:115-125], peurenns
JIAaHHOTO OpraHa He MOTYT OBITh 00513aTe/IbHBIMM VIC-
K/IOYMTENIbHO 71 CTOPOH CIIOPa, @ BIEKYT IIPaBo-
Bble TOCTIEAICTBMA U I/ TPETbUX /NII, KOTOPbIe He
y4acTBOBaIM B IIpoIlecce, U BIIOCIEHCTBUM BCTpa-

MBAIOTCA B HOPMATMBHOe perynuposanue. Crenyer
otMeTuTh, 4To Cyn EASC Ha HmaHHBII MOMEHT He
IPOBO3ITIAIIAN, YTO €r0 MPAKTMUKA VIMeeT 3HaYeHMe
erga omnes, OfHAKO TaKy0 MO3VLUIO y)Ke 3aHUMaJ
Cyn EBpA33aC®.

Hapo ckasaTb, 4TO BbICHINE CY/IbI Poccun® u Ka-
3axcTaHa'’ pasfe/AlT MHEHMe, YTO IIPaBOBbIE IIO-
sunuyu Cyga EASC uMeroT 3HaueHMe /i Heompe-
JIeTIeHHOTO KpyTa JINL, ¥ 3aAB/IAIOT, YTO pelleHns
Cyna EASC fo/mKHbI yIUTBIBATbCA HAIL[MOHA/IbHBI-
MM CyJZaMM JJaHHBIX TOCYIapCTB IIPM paccMoOTpe-
HIY KOHKPETHBIX CIIOpoB. TeM He MeHee, O0OHbIE
PasbACHEHMA BBICHIMX CYZiOB ITIOKAa He IIPUHATHI
BBICIIMMY CyfleOHBIMY OpraHamu B Apmenun, bera-
pycu u Ksipraisckoit Pecrry6Onuxe.

CnepoBarenbHo, B EASDC Haumnaer gpopmupo-
BaTbCA TaKasg IPAKTHMKA: JaKe eClIu Kakoe-mbo
Lo He y4yacTBoBajno B mpouecce B Cyme EADC,
OHO BIIpaBe CCBUIATbCSA HA IIPABOBYI MO3UIINIO
Cyna EASC B HaumoHanbHOI opucaukuym. Mox-
HO CKa3aTb, 4T0 B Coro3e KpUCTA/IM3YeTCs TaKoi
nopxop: peuenus Cyga EASC apnatorca He mpo-
CTO 00s3aTeNbHBIMU I CTOPOH CIIOpa, HO TAaKXe
IOJDKHBI YYUTBIBATbCSA HEOIpeNeIeHHBIM KPYTOM
TN, erga omnes.

2.2. ®ynkuunu pemennda Cyma EA9C - Boccra-
HOBJIEHJe HapyLIeHHBIX NpaB 1 (GopMupoBaHue
Cyme6HOI MPaKTHKI

JTro6as cTopoHa criopa obparaercs B CyfeOHBbII
OpraH 3a 3allUTOl CBOMX IIpaB. B ciydae yposier-
BOpeHN:A TpeOOBaHMII 3Ta CTOPOHA BIIpaBe Paccyu-
TbIBaTb, YTO HEraTMBHbIE IOCTEACTBUA, KOTOpbIE
BO3HMK/IN U3-3a IIOBEfIeHNA OTBETUNKA, OYAyT Heil-
TpPa/M30BaHbIL.

ITynxT 61 CraryTa Cyma EASC copep>xut HoOp-
My O TOM, YTO pelleHNe JAHHOTO OpraHa He MOXKeT

¢ CratyT MexgyHapogHoro cyaa OOH ot 26 wioHs 1945 r. Ct. 59. [ocTyn: https://www.un.org/ru/icj/statut.shtml (gata 06-
paweHus: 09.03.2021).

7 Cm., Hanpumep: Court of Justice of the European Communities: SpA International Chemical Corporation v Amministrazione
delle finanze dello Stato. Case No.66/80.Judgment of the Court of 13 May 1981. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:61980CJ0066&from=EN (accessed 09.03.2021).

& TMoctaHoBneHve bonbwoi konnerun Cypa EBpasniickoro skoHoMUYeckoro coobulectsa ot 8 anpensa 2013 r. Joctyn:
https://rg.ru/2013/07/17/evrazes-site-dok.html (nata obpawyeHuns: 09.03.2021).

® Cm.: MNoctaHoBneHme MneHyma Boicwero ApbutpaxHoro Cyga Poccuiickoin ®egepanm ot 8 Hoabps 2013 . N279 «O Heko-
TOpPbIX BOMPOCax NPUMEHEHNA TAMOXEHHOIO 3aKoHofaTenbCTBar. [loctyn: http://www.consultant.ru/document/cons_doc_
LAW_155037/ (nata obpalyeHus: 09.03.20201); MoctaHosneHue MneHyma BepxosHoro Cyaa Poccuiickon ®epepauun ot 12
Masi 2016 . N218 «O HeKOTOpbIX BOMPOCax NMPUMEHeHUs Cylamy TaMOXKEHHOrO 3aKoHoaaTenbCTBay. Joctyn: http://www.
consultant.ru/document/cons_doc_LAW_197839/ (nata obpatieHms: 09.03.2021).

° HopmatrBHOe noctaHoBneHve BepxosHoro Cyaa Pecny6nukn KaszaxctaH ot 29 Hoabps 2019 1. N27 «O HeKOTOpbIX BOMPO-
cax NpVIMeHeHMsi CylaMy TaMOXXeHHOTO 3akoHogaTenbcTBar. loctyn: https://www.alta.ru/tamdoc/19kz0007/ (aata obpatue-
Hus: 09.03.2021).
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3aTparyuBarh BOIIPOCHI O BO3MEIIEHNN YOBITKOB MV
VHBle TpeOOBaHUA MMYIIECTBEHHOTO XapaKTepa.
Kax HaMu panee 3asB/IANIOCH [Hemraraesa, Mbic-
muBckuii 2013:98-100], u3 3TOro MOXXHO CJenaTh
BBIBOJI, 4TO CyJ| He BIpaBe 0053aTh OTBETYMKA BO3-
MeCTUTb YOBITKY, IOHECEHHBIE BC/IEAICTBIE HAPYyILe-
Hus npasa EA9C.

Ilo HamieMy MHEHMIO, [AHHYI0 YCEYEHHOCTb
komreTeHM Cyfa crefiyeT olleHUBAtTh ABoAKo. C
OJJHOJ CTOPOHBI, €€ MOXKHO IPM3HATh U3JIMIIHEN —
y cnopamyx B Cyzie CTOPOH Bce >Ke JO/DKHO ObITh
IPaBO B3bICKATh IIOHECEHHbIE YOBITKM B CYyAeOHOM
nopsAake. OgHAKO Ba)KHO YYUTBIBATh, YTO B KOH-
TEKCTe paspelleHNs MeXIOCY/JapCTBEHHBIX CIIOPOB
«IIOTIUTUYECKAsI» OTBETCTBEHHOCTD B BHJIe TIPM3HA-
HJIA HapYLIeHVs, BO3SMOXKHO, 00JIee IIeHHAs ¥ MOXKET
OBITb MCIONb30BAHA IS JATbHENIIEr0 MpOJBIDKe-
HJA TOCYapPCTBEHHDBIX MHTEPECOB B APYTUX BOIPO-
Cax MeX/[yHapOJJHbIX OTHOLIEHMIL.

YKkasaHHOe, OJIHAKO, HE COBCEM IIPMMEHUMO B
TOM C/y4ae, KOIfla IpPeAIpMHUMATENb CIIOPUT C
BIacTHBIM opraHoM, Kommccnmerr. IlpepmpuHuma-
Te/lN He BCErJa 3aHMMAIOTCA IOMUTUYECKUMM Ma-
HeBpaMI, HO BCerfja — uaBjedeHyieM npu6oimm. [Ipn
9TOM 13-3a perenus (meiictBus, 6esnericTus) Ko-
MUCCUYL OHM MOTYT HEeCTH YOBITKM, HO B3BICKAaTh UX
¢ Komuccun He MoryT, nockonbky Cyz He ABJIAeTCA
KOMIIETEHTHbIM OPTaHOM B PaCCMOTPEHMM [JAHHBIX
BOIIPOCOB, a HAI[VIOHA/IbHbIE CyleOHble OpTaHbI He
ABJIAIOTCA KOMIIETEHTHBIMM B CBA3U C Ha/IMYMEM Y
KoMucenn uMMyHHUTETa OT IOPUCAUKINU CYHOB TO-
CY[ApCTB-4Y/IEHOB COITIAcHO I1. 4 ITonoxxeHus o couu-
a/IbHBIX T'APAHTYAX, IPUBUJIETUAX Y MMMYHUTETAX B
EBpasuiickom skonommyeckom Corose (IIpumoxe-
Hre Ne 2 k JoroBopy o EASC).

Tem He MeHee, B HacTosAlee BpeMs HaMETUIICA
HO3UTUBHBIN TpeHA: B I 9.2.2. «CrpaTernyeckux
HaIPaBJIEHNII PasBUTUA €BPA3UIICKOV SKOHOMMYE-
cKoit MHTerpauyy 1o 2025 roga»'! ykasbiBaeTcs, 4To
IUIAHVPYETCS CO3[aTh MeXaHM3M obecriedeHns o0s-
3arenbHOro McnonHeHusa peuernit Cypma Corosa. B
3TOI1 CBA3K IPEJCTAB/IAETCA Pa3yMHBIM B XOJie CO3-

AHVA JAHHOTO MeXaHU3Ma IPefycMOTPeTh IPVH-
IMIMATbHYI0 BO3MOXKHOCTb B3BICKaHMA YOBITKOB,
IIOHECEHHBIX ITOCTPA/IABIIIM IIPeIIPUHIMATEIEM.

OpHako Ha J[AHHBII MOMEHT IIO/IaraeM, 4TO
yKa3aHHYI HopMy I. 61 CraTyTa clefyeT paccMma-
TPMBATh B COBOKYITHOCTM C IOJIOKEHMUAMMU 061ero
MeX/JYHapOJHOTO IIpaBa ¥ IPAKTUKOI IPYTUX MEXK-
IIYHapOJIHBIX CYHeOHBIX OpPraHOB KacaTe/lbHO BO3-
MellleHVs Bpefia C LIe/IbI0 TI0/THOTO BOCCTAHOB/IEHNA
IIpaB 3asABUTEILA.

CoracHO MeX/[yHapOIZHBIM 00bI4asM, Kopyudu-
nupoBaHHbIM B Pesomonyn lenepanbHoit Accam-
6nen OOH 56/83 or 12 pexabps 2001 r.", mob6oe
HapyIIeHle MeXIyHapOJHOro IpaBa BiedeT 00s-
3aHHOCTb TOCYHApCTBa-HAPYIINTENA IIOTHOCTDHIO
BO3MECTUTDb KaK MOPAJIbHBII, TAK ¥ MaTepUalIbHbIi
Bpex (cT. 31). AHajOTMYHOE MPABM/IO CYIECTBYeT
¥ B OTHOIICHMV MEXIYHapOJHbIX OpTaHM3aLMIil 1
COZIEPXKMTCS B IIPOEKTe KOAMUIVIPOBAHHOTO IOKY-
MeHTa 00 OTBETCTBEHHOCT) MEX/[yHAPOJHbIX Opra-
Husanui 2011 .

ITonHOE BO3MelEHNE Bpea B MEXKIYHAPOLHOM
npaBe ocylecTBseTcs myteM pectutyunu [Kindji,
Faure 2019:11], xomnencanumu [Da Silva 2016:1423]
(ne Moxer mnpumeHsaTbcs Cymom EAIC Bcnen-
crBue 1. 61 Craryra Cyga EASC) u carucdakiym
[Mcintyre 2016:177]. B 1jensax gocTiKeHus MOTHOTO
BO3MeIlleHN BPe/ja yKa3aHHbIe MePbI MOTYT IIPMMe-
HATBCA KaK 110 OTJe/IbHOCTM, TaK ¥ B COBOKYITHOCTY
(T. e. MEX/TYHAPOZHBIII CyJ| BIIpaBe, HAIPUMep, 00s1-
3aTh TOCYJapCTBO-HAPYLINTEIb OCYIIECTBUTD KOM-
neHcauuio u carucdakiyo). [Tpuniyn pecturyym
IpeAIIoNaraet, YTo TroCyapCTBO-HAPYLINTENb WM
MEeXIyHapoJHas opraHusanus mnpuobperaer o0s-
3aTe/IbCTBO BOCCO3JaTh CUTYALMIO, KOTOpas Cylie-
CTBOBAJIa JJO MOMEHTA COBEpIICHNA MEXYHapOf-
HOTO IIPOTMBOIIPABHOTO AesHMsA (status quo ante)™.
B coorBeTcTBUM ¢ MHeHMeM IIOCTOAHHOI IamaThl
MEeX/YHAPOJHOTO IIPAaBOCYAVS, PECTUTYLMA Kak
¢dopma Bo3MeleHNA Bpefa ABIACTCA IPUOPUTET-
HOJI 110 OTHOLIEHNUIO K APYrMM HOpMaM M Hammyd-
M 06pa3oM KOpPpeCIOHAUpPYeT ¢ 06513aTeIbCTBa-

" Cm. PeweHnsa Boicwwero EBpasuniickoro skoHoMmuuyeckoro coseTa oT 11 gekabps 2020 1. N2 12 «O cTpaTernyeckrx Hamnpasne-
HUAX Pa3BUTWA eBPa3nNINCKON HTerpauum ao 2025 rogax. Pasgen 9. foctyn: https://docs.eaeunion.org/docs/ru-ru/01228321/

err_12012021_12 (gata obpauyeHms: 09.03.2021).

2 UN International Law Commission: Draft articles on responsibility of states for internationally wrongful acts. December 12,
2001. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed 09.03.2021).

3 UN International Law Commission: Draft articles on the responsibility of international organizations. November 9, 2011.
URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_11_2011.pdf (accessed 09.03.2021).

' UN International Law Commission: Draft articles on responsibility of states for internationally wrongful acts. December 12,
2001. Art. 34. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed 09.03.2021).
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MM HapyLINTENA OCYLIeCTBUTD TIOTTHOE BO3MellleHMe
Bpepa’.

BaxHO, 4TO peCcTUTYLMA MOXKET TPOU3BOAUTHCA
KaK B MaTepuaTbHOM BUJe (BO3BpaT TeppUTOPUN,
MMYIEeCTBa), TaK U B IOPUANYECKOM (M3MeHeHMe
3aKOHOJIATeTbHOTO TI0/I0KEHN A, TIPMHATOTO B HApy-
IIeHMe MEX/[YHAPOJHBIX 0053aTe/IbCTB; IEPECMOTP
HE3aKOHHOTO pelleHNs cyfa). B HekoTopbIx cimyyva-
AX NpMMEHEHNE MaTepUalbHO U OPUINYECKOI pe-
CTUTYLIMY BO3MOYXHO OfHOBPEMEHHO'’.

EBpormeiickuit cyq mo mpaBaM denoBeka (na-
nee — ECITY) cdopmmpoBan oOMmMPHYIO IPAKTUKY
IpYMeHEeHNA PeCTUTYLMN IIPU HAPYIIEHUM TOCy-
mapcTBamMy EBponeiickoil KOHBEHLMM O 3alljuTe
IpaB YelioBeKa 1 OCHOBHBIX cBo60p 1950 1. [Chavez
2017: 372-392]. Tak, Bonpbuias manara ECITY B gene
«Cxo3zapu u Huynma npomuse VMmanuu» mocrta-
HOBMIJ/IA: BO-TIIEPBBIX, TOCY/IAPCTBO, JOIYCTUB Hapy-
IIeHMe, JOIDKHO He TONbKO BBIIIATUTDH JIEHEXHYIO
KOMIIEHCAIIMI0 MCTIY, HO M OCYIeCTBUTb Mepbl
VHVBU/IYaTIbHOTO 1 OOLIEro XapakTepa Ajs BOC-
CTAaHOBJIEHUA €ro Impas. Bo-BTOpPBIX, TOCYyHapCcTBO
CaMo MMeeT IIPABO PellaTh, KaKyie Mepbl UCIOIb30-
BaTh JIA TOTO, YTOOBI BOCCTAHOBUTD IPaBa VCTIA.
B-tperpux, ECITY 3axkpennn B3auMHYIO JOIONMHA-
€MOCTb KOMIIEHCAl[MM U PeCTUTYLUY, YCTAaHOBUB,
4TO TIPUCYXKZIHNe KOMIIEHCAllMM IIpefIIonaraeT
BO3MeIIeHNe TONbKO 33 IOHECEHHbIN MOCTpajaB-
IIeil CTOPOHOI yiepb B TOJ Mepe, B KaKOW 9TOT
yiep6 npezcTasiseT coboit MOCIeCTBIe HApYyIie-
HJIS, HEYCTPAHVMOE HBIM ITyTeM'"’.

Taxoxe popMoIT BO3MeILeHNSA Bpefia ABIACTCH cd-
mucaxyus, KOTopas MPUMEHAETCA B CIIydae, ecin
TIOJTHOE BO3MellieHle Bpela HeBO3MOXKHO ITyTeM pe-
cTuTyLym 1 KoMeHcanym. CaTucgaxuys Moxer Cy-
I[eCTBOBATh B BUJE MPU3HAHNA HAPYLIEHN, BbIpa-
KeHVsI COXKajIeHust, pOpMaIbHbIX M3BUHEHWIT' 1 T. 1.

Vcxopa n3 nonoxenutt Craryra, Cyg EA9C ne
BIIpaBe paccMaTpuBaTh BONPOC O KOMIIEHCALMM

YOBITKOB, IIOHECEHHBIX 3asABMUTETIEM BCIIEACTBIE
npuHAtua ESK He cOOTBeTCTByIOLIEr0 MeXIYHa-
POIHBIM JIOrOBOpaM aKTa Wau jeiictBus (6espeii-
crBus) (1. 61 Craryra Cyna EASC). Opnaxo, y4n-
ThIBasI NOJIOXKEHN A 00IEero MeX/TYHapOTHOTO TIpaBa
0 TOM, YTO OCHOBHOI 1]e/IbI0 BOCCTAaHOBJIEHNS TIpaB
HOCTPafIaBLIeTO /INIIA ABIAETCA BOCCTAHOBJIEHME
CUTYalM, KOTOPast CyIieCTBOBaIa 10 MOMEHTA Ha-
pymenus, Cyn EASC, nmpusHaBad TOT MnM MHOM
aKT, feiicTBye (6e3feiicTBIe) HECOOTBETCTBYIOMM
MEXIYHapOJHBIM JoroBopaM ab initio (¢ MOMeHTa
VIX IPMHATUA WIN OCYIIeCTBIeHNUA) ", BOCCTaHAB/IN-
BaeT TIpaBa 3aABUTeNA. ITO MOXKET IIOBJIeYb Heflell-
CTBUTENIbHOCTD ITPABOBBIX TTOCIEACTBII, BOSHYUKIINX
Ha OCHOBAaHMM aKTOB, AeNCTBUII(Oe3melicTBIA), KO-
Topble BrocencTByy Obuty ipusHansl E9K He coot-
BETCTBYIOIVIMY HOPMaM MeXXIYHapPOIHOTO IIpaBa.

Ha npaktuke gaHHas QYHKIMA peanmayercs
CTIeRyIoLMM 06pasoM.

[Tpu ynosneTBopeHuy TpebOBaHNMIT UCTIIA U TIPK-
3HaHuUM periennss ESK HecooTBeTCTBYIOIINM MeX-
ILyHapofgHBIM porosopaM B paMmkax EASC y E9K
BO3HMKAaeT O0A3aHHOCTb IO JVICIIOMHEHWIO pelle-
Huto Cypa EASC u npuBefieHNI0 CBOETO pelleHNs
B COOTBETCTBME C aKTaMM 6ojiee BHICOKOTO YPOBH:A
(m. 111 Craryta Cyma EASC).

B aroit curyanun, ucxops us ¢pyuxumit EA9C,
HPVHLNI restititio in integrum opupndeckn u dax-
TUYECK! peann3yeTcs Ha JIBYX YPOBHAX — HaJjHa-
IMIOHAaJTbHOM ¥ HaIlMOHanbHOM. Tak, pecTuTynus,
KOTOpas OCYIIEeCTB/IAETCA Ha HaJHAIMOHATbHOM
YPOBHe, Blle4eT OTMeHY (M3MeHeHe) aKTa, Hapylia-
fomjero npaso Corosa. Hampumep, BcencTue BbI-
HeceHMs pelleHMs ATeUIALMOHHOI manaroit Cyna
EASC ESK BHecna usMeHeHUsA B IpaBOIpPUMEHN-
TeJIbHBII KT, KOTOPBIM ObL/IO IIPU3HAHO HapYIlIeHMe
AHTYMOHOIIO/IHOTO IpaBa Ha TPaHCTPAaHNYHOM
peiike EADCY. B cdepe TaMOXeHHOTo perynu-
poBaHuA Ha ocHoBaHuu pemrenus Komrernn Cypa

> Cm.: Permanent Court of International Justice: Chorzow factory case (Germany v. Poland). Judgment of 13 September 1928.
URL: http://www.worldcourts.com/pcij/eng/decisions/1928.09.13_chorzow1.htm (accessed 09.03.2021).

6 lbidem.

7" Cm.: European Court of Human Rights: Scozzari and Giunta v. Italy. Applications No. 39221/98 and No. 41963/98. Judgment
of 13 July 2000. Para. 249. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Scozzari%20and%20Giunta%20
v.%20Italy%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-
58752%22]} (accessed 09.03.2021).

8 UN International Law Commission: Draft articles on responsibility of states for internationally wrongful acts. December 12,
2001. Art. 40. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf (accessed 09.03.2021).

' MocTtaHoBneHve bonbwoin konnernn Cypa EBpasniickoro skoHommyeckoro coobuectsa ot 8 anpensa 2013 r. Joctyn:
https://rg.ru/2013/07/17/evrazes-site-dok.html (nata obpaLyeHua: 09.03.2021).

2 PewweHwne Konnernumn EBpasminckoi skoHommnyeckom komuccmm N2178 ot 22 nekabpa 2020 r. JocTyn: https://docs.eaeunion.
org/docs/ru-ru/01428201/err_28122020_178 (nata obpatieHus: 09.03.2021).
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EASC ot 18 mions 2019 r.?' E9K 6bura usMeHeHa
TaMO)KEHHas KIacCUUKALNA CYJOBOIO [IV3€/IbHO-
ro JBUTaTeNsA COITIACHO TOBapHOI HOMEHK/IaType
BHEIITHETOPIOBO}  JIeATeNbHOCTY  TaMOXXeHHOTo
co3a*.

IIpu atom B ciyvae, KOrfila Ha OCHOBAHUM TIpU-
3HaHHoro Cyznom EASC He COOTBETCTBYIONIVM HOp-
MaM MeXJYHapOJHOTO IpaBa HOPMAaTMBHOIO aKTa
E9K B HaIMoOHaIbHON OPUCAMKINMM OBV IIPUHSI-
Thl PellleHNA BIACTHBIX OPTAHOB, PECTUTYLIMA pea-
NM3yeTcs B HAL[MOHAIBHON IOPUCAMKINU. ITO 03-
HavaeT, YTo rocypgapcTBa — wieHbl EADC fomKHbI
M3MEHUTb CBOI0 HAIMOHANbHYIO IIPaBONpPUMEHN-
TeNIbHYIO IPAKTHKY. Tak, HalpyuMep, Ha HALlMOHA/Ib-
Hble CYBl BO3JIaraeTcs 00A3aHHOCTb IepecMOTpa
0 3asBJIEHNSM XO3SVICTBYIOLINX CYOBEKTOB CBOEI
HPaKTUKY, IPMHATON COITTACHO OTMEHEHHBIM pe-
mwenussM EIK*. CrnepoBarenpHo, MOCIe yOBIET-
BOpeHNA TpeOOBaHMUIT 3aABUTE/IA OT JAHHOTO /LA
OXnpaeTcsi obpaiieHre B HAlMOHAIBHYIO CyHeO-
HYI0 CHUCTeMy C TpeOoBaHMeM 00 OTMeHe aKTOB,
BBIHECEHHBIX Ha OCHOBE OTMEHEHHBIX HOPM IIpaBa
EASC.

Takum o6pasom, peurenne Cyna EADC Bbimon-
HAET KOMIUIEKCHYI0 (YHKIMIO — BOCCTAaHOBJICHME
HapyIleHHbIX TIPaB Ha HAJHAL[OHA/IbHOM U HallU-
OHA/IbHBIX YPOBHSX.

2.3. KoncynpratuHble 3akmovyeHna Cyga
EAJC: npupopa u pyHKIN

Cornacno 1. 46 Craryra Cyga EASC 1o 3asB-
JIEHUIO TOCyAapcTBa-4aeHa wim oprana Cowosa Cyn
pasbsacHseT nonoxenus [lorosopa o EASC, mexpy-
HApOJHBIX JOTOBOPOB B paMKax Cor03a I peleHnit
opranos Co103a, a TaKkxe, 110 3aBIEHNIO0 COTPYIHNU-
KOB I JIO/DKHOCTHBIX /11 opraHoB Corosa un Cypa,

NOJOKeHui [Joropopa, MeX[yHapOIHBIX [OrOBO-
poB B pamkax Corsa 1 pemiennit opranos Corosa,
CBA3aHHBIX C TPY/IOBbIMY IIPAaBOOTHOIIEHUAMI.

B cuny n. 47 Craryta Cyga EASC ocymectsie-
Hye CyloM pa3bsACHEHMA O3HAYAEeT [IPeflOCTABIEHME
KOHCY/IbTaTVBHOIO 3aK/II0UeHUsA. ITO He JIMIIAEeT
rOCyflapCTBa-WIeHbl IIpaBa Ha COBMECTHOE TOJIKO-
BaHMe UMM MEeX/IyHapOJIHBIX I0TOBOPOB.

YKkasaHHbIe HOPMBI IIPEJIIONIATAIOT, YTO Pasbsic-
HeHue no3posnAeT Cyny EASC oTBevaTh Ha pasnmy-
Hble BOIIPOCHI, BOSHUKAIOIJE Y TOCY/JapCTB-4/I€HOB
u opranos Colosa B XoJle 3aKOHOTBOPYECTBA, HOP-
MOKOHTpO/IA M IIpaBollpuMeHeHus. Kpome Toro,
MeX[YHapOJHble IPaKIaHCKue CIy>Kalllie OpPraHoB
Corosa BrpaBe obpamarscs B Cyx EASC ¢ 3assre-
HYAMU O Pa3bACHEHUU B TOM C/Iydae, eCIi UM Tpe-
OyeTcs pasbsacHeHue npasa Corosa, peryampyroliee
TPYHOBBIe OTHOIIEeHUA ¢ opraHamu EASC.

Cornacao 1. 98 CraryTa Cyga EA9C xoHcy/bTa-
TMBHOE 3aK/II04€HME 10 3asAB/IEHNUIO O Pa3bACHEHUN
HOCUT peKOMEHJJaTe/IbHbIN XapakTep. [laHHasA HOp-
Ma COITIACYeTCA C MEX/[YHapOHBIMU JIOTOBOPaMI,
PETyIUPYIOIUMA [eATEIbHOCTD JPYIUX MeXIyHa-
POJHBIX CYJIOB, COIJITACHO KOTOPBIM KOHCY/IbTaTUB-
HOe 3aK/II0YeHMe BCerfla CYMTAeTCsA peKOMEeH/ aTellb-
HBIM aKTOM MEXJIyHapOJHOTO cyma.

Cyn EASC c 2015 1. mo HacToslee BpeMs BbI-
Hec 18 KOHCY/IbTaTUBHBIX 3aKaoueHnit. IIpu atom
Cyn EBpA33C ¢ 2012 mo 2014 r. He BbIHEC HU Off-
HOTO KOHCYJIbTaTMBHOIO 3aK/IIOYEHUs, IPEKpaTUB
IPOM3BOJICTBO fieNia 1o 3asAByenuio Pecrrybmxn Ka-
3axcTaH™.

BeposATHee Bcero, pocT 3aMHTEpECOBAaHHOCTU
rocynapcts 1 E9K B KoHCynIbTaTMBHOI ITpoLiefype
00DBACHACTCS TeM, YTO OHA HAWIY4IIMM 06pasoM
COOTBETCTBYeT COBPEMEHHOMY MEX][yHapOHOMY

21 PeweHve Konnervm Cyna EBpa3suiickoro skoHommuyeckoro cotosa ot 18 umioHa 2019 r. Joctyn: https://courteurasian.org/
upload/iblock/c21/%D0%A0%D0%95%D0%A8%D0%95%D0%9D%D0%98%D0%95%20%D0%BE%D1%82%2018.06.2019.
pdf (nata ob6paiyeHus: 09.03.2021).

22 PeweHwe Konnerun EBpasminckoi skoHoMmuyeckom komuccu ot 28 siHaps 2020 r. N220 «O BHeceHUn n3meHeHus B Pelue-
Hue Konnernn E3K ot 31.01.2018 r. N2 15». locTyn: https://docs.eaeunion.org/docs/ru-ru/01424688/err_30012020_20 (paTa
obpalyeHus: 09.03.2021).

3 Cm., Hanpumep: MNocTtaHoBneHre MepepanbHOro apbuTpakHoro cyaa 3anagHo-Cnbupckoro okpyra ot 26 mapTa 2014 . no
neny Ne A27-10894/2013. Joctyn: https://kad.arbitr.ru/Document/Pdf/af956b8a-abf0-4424-afb6-db967013ad2e/4fa6f909-
94a9-4a9d-88¢9-893012f84c21/A27-10894-2013_20140326_Postanovlenie_kassacionnoj_instancii.pdf?isAddStamp=True
(naTa obpaLyeHusa: 09.03.2021).

24 Cm., Hanpumep: Advisory Jurisdiction of the International Court of Justice. URL: https://icj-cij.org/en/advisory-jurisdiction
(accessed 09.03.2021).

% CTaTucTMyeckne faHHble o paeatenbHocTy Cyda EBpasniickoro sKoHOMMYECKOro coto3a Mo coCToAHM Ha 21 fekabpa
2020 r. loctyn: https://courteurasian.org/upload/iblock/d21/%D0%A1%D1%82%D0%B0%D1%82%D0%B8%D1%81%D1%8
2%D0%B8%D0%BA%D0%B0%2021.12.2020.pdf (gata obpaiieHna: 09.03.2021). OtmeTum, uto B 2021 rogy Cyn EBpasniicko-
ro SKOHOMMYECKOro COt03a BbiHeC KoHCyNnbTaTMBHOE 3aKtoveHure oT 11 AaHBapa 2021 .

% TMoctaHoBneHve bonbwoin konnerun Cypa EBpasniickoro skoHomMmyeckoro coobulectsa ot 8 anpensa 2013 r. Joctyn:
https://rg.ru/2013/07/17/evrazes-site-dok.html (nata o6paweHus: 09.03.2021).
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IpaBy, I7le OCHOBHBIMY CyO'beKTaMu, BbIpabaTbiBa-
IOIIVMIMM HOPMBI, SABJIAKOTCA TOCYJApCTBa, COITNACO-
BoiBatomye csou Bomu [Tynkun 2019:73-75]. Ilpn
9TOM B PaMKaX «MsATKOI» KOHCY/IBTATUBHOI IPO-
e ypbl MEHAETCA TOH OOIeHNA MEXyHapOJHOTO
Cyfia M HaJHAIlMOHA/IbHBIX (HAIMOHA/IbHBIX) BJIa-
CTell: BIACTHbIE OPraHbl OTy4al0T He 00s3aTe/IbHOe
cyiebHOe pelleHVe, B Pe30IOTUBHON 4acTU KOTO-
poro OyieT IpOBO3ITIALIEHO, HAIIPUMEP, YTO HOpMa
MEX/[YHAPOJHOTO IIpaBa HapylleHa KaKUM-TN6o
CyO'beKTOM, @ MATKYI0 PeKOMEH/IALINIO, KaK CIIefiyeT
HOHVMATb COOTBETCTBYIOLIYI0 HOPMY MEXyHapOJ-
Horo npasa. KpoMe Toro, B pe3y/nbTaTe BbIHECEHMA
KOHCY/IbTaTMBHOTO 3aK/IIOUEHMA TOCYAapcTBa (Haj-
HaIlJIOHA/IbHbIE OPraHbl) He TEPAI0T CBOK HOPMOT-
BOPYECKYI0 KOMIIETEHIIMI0O Ha IPUHATHE (OTMEHY)
KaKIX-/1100 IPaBII IIOBEIEHIIA.

Eme opHO mpeuMyliecTBO KOHCYIbTaTUBHOTO
3aKJIIOYEHMA TIepef pellieHyeM 10 CYILIeCTBY CIopa:
€C/M TOCY[iAPCTBO HE YHOBIETBOPEHO BBIBOZAMIM
MEXX/JYHapOJHOTO CY/a B KOHCY/IbTATVBHOM 3aK/II0-
YEHWN, TO HIYEr0 HEIaTMBHOTO He MPOM30IfIeT: 3TO
FOCYapCTBO IPOAO/DKUT OTCTAMBATh CBOK TOUKY
3peHNs Ha MEX[YHapOJHOI apeHe, a Ipyrue rocy-
flapCcTBa IONMY4YaT HAOOp apryMeHTOB, KOTOPBIMM
OyayT NO/Ib30BAThCA BIOC/IENCTBIUY B PaMKax Iiepe-
TOBOPHOTO Iporecca. Bo3M0XHO, KOHCY/IbTaTUBHAA
npouenypa ocobeHHo s dexTnuBHa, KOraa AeiiCTBYy-
IOLJe Pa3HOITIACHA KaCcaloTCA He TOJIKOBAHUA HOPM
IpaBa MM CO3[aHMs KAaKO-TMOO HOBOJ KOHBEH-
MY, HO TOHKUX BOIPOCOB COOTHOLIEHVS IIPaBa,
LEHHOCTE ¥ MOPaJIN.

Tem He MeHee, KOHCY/IbTaTVBHbIC 3aK/IIOYEHUA
MOXXHO Ha3BaTb VCK/IIOYUTENTbHO PEKOMEH/ATeNb-
HbIMI. K TakoMy BBIBOY IO3BO/IAET NPUIITH aHa-
JIN3 YYPENUTENbHBIX JOKYMEHTOB MEX/YHaPOTHBIX
CYIOB M HONMTUYECKMX BbICKa3biBaHMiT”. OgHAKO
MBI IIpefiIaraeM ONpefe/NTb Ha MPaKTHKe, KaK Me-
HAETCA IIpaBOBas JIEVICTBUTENILHOCTD BC/IECTBIE
HPVMHATUA KOHKPETHOTO KOHCY/IBTaTMBHOTO 3aK/TI0-
YeHMsA, TeM CaMbIM YCTAHOBMB €TI0 (PYHKIINIO.

[TormaraeM, KOHCY/IbTaTMBHOE 3aK/IIOUEHNE MMe-
eT C/IeRyIoyIo QYHKINIO — OBITh OCHOBOJI /7Sl BBI-
paboTku opinio juris.

Kak msBecTHo, 1A 3akpemeHus nwoboit HOp-
MbI IIpaBa HEOOXO[VIMO YCTAQHOBJIEHME CYyOBeKTUB-
HOTO 3JIEMEHTA — OPinio juris, COrACHO KOTOPOMY

CyObeKT IIpU3HAET, YTO JaHHASA HOPMa OIIpefesseT
ero mosegeHre [Shaw 2008:84-89]. BesycnosHo,
0pinio juris He BOSHUKHET B CUJIY TOTO, YTO KaKOii-
b0 MEXAYHApPOJHBIN CyfeOHBII OpraH cuer,
IPMHATOE TOJKOBaHUE eNVHCTBEHHO IIPaBMIb-
HbIM. HaobopoT, Bompoc 3akpenienus obs3arenp-
HOCTY KaKoro-nbo IpaBuja MOBefeHNus B M0O60M
Cllydae 3aBUCUT OT TOCYHapcTBa (HaJHAIVIOHA/b-
Horo opraHa). Kak crefcTBue, KOHCYIbTaTMBHOE
3aKJIIOYeHMe TUIIDb IOOYX/aeT TOCyfapcTBO (Haf-
HaLlMOHAJIBHBII OpraH) AelCTBOBATh JM3/I0>KEHHBIM
obpasoMm.

OO6uienpr3HaHoO, YTO BONIPOC (GOPMMUPOBAHIS
0pinio juris ABJIAETCA KpaliHe CIOXKHBIM IpoLec-
COM U IIpefIIOJIaraeT, YTO HY>KHO B I0O0M Clydae
06palaTbcsa K 3aKOHOAATENbCTBY TOCYAPCTB, BbI-
CKa3bIBaHMAM IIPaBUTEIbCTB, AKTaM MEXJIyHa-
POIHBIX OpPraHM3aLMIl C LIEIbI0 YCTAHOBUTD, CUM-
TaeT /M JAHHOE TOCYAPCTBO KAKYI0-TNOO HOPMY
06s3aTenpHOI?. COOTBETCTBEHHO IS TOTO, 4YTO-
Obl ycraHoBUTh, nonyumnoce mu y Cyma EASC
HOCIIOCOOCTBOBATh (POPMUPOBAHMIO 0pinio  juris,
HY>XHO IPOaHaIM3UPOBATh, ObUIO /U YYTEHO CO-
OTBETCTBYIOLIIee KOHCY/IBTATUBHOE 3aK/II0UEHNE Ha
IPaKTHKe.

Takum 06pasoM, MOXXHO CHeNaTh BBLIBOJ, 4TO,
¢ ($OpMaNbHO-IOPUANYECKON TOUYKM 3PEHVs, KOH-
cynpratuBHOe 3akmoueHne Cyma EASC asnser-
C pEKOMEHJIaTe/IbHBIM aKTOM, Y KOTOPOTO, TeM He
MeHee, eCTb BaKHass QYHKUUSA — CIOCOOCTBOBATDH
CO3[aHMIo YOeXXieHHOCTH (0pinio juris) TOCYHapcCTB,
Ha/[HAIlMOHA/IbHBIX OPTaHOB B TOM, YTO HOpMa IIpa-
Ba JIO/DKHA IPMMEHATBCA TaKUM 00pa3oM, KaK us-
JIO>KEHO B KOHCY/IbTaTYBHOM 3aK/IIOUEHMIL.

3. IlpakTuKa MCIONMHEHU pelleHuiI M KOH-
cynbraTuBHbIX 3akmiodeHuii Cyma EA9C camum
Cygom

CHayajTa He0OXOIMMO PacCMOTpPeTb, KaKoe 3Ha-
yenye npugaer Cyg EADC cBoeit ke IpakTuke B
TOM KJII04€, B KAKOM OHA B/IMsA€T Ha BHIHOCHMbIE UM
BIIOC/IE[ICTBUM CyAeOHbIE aKThL.

CneflyeT OTMETUTD, YTO MEXJYHAapOJHOE Ipa-
BO He IIPU3HAET pelleHMil MEeXIYHAPOIHBIX CYHOB
B KaudecTBe stare decisis B TOM CMBbICIIE, KOTOPBbII
copmupoBancs B HOKTpUHE 0053aTeIBHOTO IIpe-
1iefleHTa B HAl[MOHA/IbHOM IIPaBe aHIJI0-CAKCOHCKUX

2 UN court rejects UK's claim of sovereignty over Chagos Islands. — The Guardian. February 25, 2019. URL: https://www.
theguardian.com/world/2019/feb/25/un-court-rejects-uk-claim-to-sovereignty-over-chagos-islands (accessed 09.03.2021).

2 |bidem.
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rocypapcts [Crawford 2015:38]. MexxpyHapoaHble
CY[bl B IIOC/IENYIOLIMX Jie/laX He CBSA3aHbI BHIBOJAMMU
II0 BOIIPOCAM IIpaBa, BbICKa3aHHBIMU paHee (CT. 59
Craryra MC OOH). OnHako B MeX[JyHapOZHOM
npase cOPMUPOBANICA TIOAXOf, COITIACHO KOTOPO-
MY JJaHHbI€ OpTaHbl PeJIKO OTCTYIIAl0T OT CBOUX JKe
pelleHuit 10 KOHKPETHBIM JIefIaM, a eC/IU Y JIe/IaloT
3TO, TO OOBACHAA, YeM JaHHOE JIe/I0 OT/IMYAETCA OT
paHee PEIIEHHOIO — METOJ| HAXOX/EHUA OTINYuIL
(anrn. distinctions)®.

Cyn EASC 0BONIbHO HEOXKNJTAaHHO eIy IIpy-
3HaTb CBOM )K€ PelleHNA B KadyecTBe 00sA3aTeTbHbIX
[ HEro IpelefieHToB. Tak, KOHCYIbTaTMBHOE 3a-
kmoverne Cyga EASC ot 10 urons 2018 % ykassi-
BAeT, YTO «IIPU PA3bACHEHNM MEXTYHapOLHO-IIpa-
BOBbIX HOpM borbluas Koserus, cnegys IpUHLUITY
stare decisis, OCHOBBbIBA€TCS Ha IIPaBOBbIX NO3ULIMAX,
panee chpopmympoBaHHbIX CyoM».

Ha paHHBII MOMEHT C/IOKHO IpeyrafiaTh, KakK
Oyner passBuBarbcs npaktruka Cyma EASC mocne
IPOBO3IVIAILIEHNS CBOEII JKe IIPAKTUKMU stare decisis.
B cBoeM koHcynbTaTuBHOM 3aKmoueHyn Cyg EASC
He IOSICHWUI, YYUTBIBAET JIY OH NPaKTUKy Komnernu
(mepBoit muctanyy) Cyma EASC wm uckmoun-
Te/IbHO ATIEJUIALIVIOHHON MajIaThl, @ TAKXKe ABJIAI0TCA
TN JIA HEro IpeliefleHTaMy BbIBOZBI 110 BOIPOCaM
1paBa, COfiepKallyecss B IIPOLIeCCYa/lbHBIX IOCTa-
HOBJIEHMAX.

B 10 >xe Bpems crefiyeT OTMETHUTb, 4TO HOC/IE BbI-
HeCeHNs YKa3aHHOTO KOHCY/IbTAaTMBHOIO 3aKiIioye-
Hua ot 10 mrona 2018 r. Cyp EASC, ckopee Bcero,
OTOLIIeN OT IPM3HAHNA CBOEN NPAKTUKY B KauecTBe
stare decisis. Jleno B ToM, 4T0, HaunHasg ¢ 2020 1., Ha-
ONMIOJAIOTCA  CYIECTBEHHbIE PA3HOINIACUA  MEX[Y
nByMa coctaamy Cyfia IO pasaM4HBIM BOIIPOCAM.
Ecnu panee Bonpocsl, Hanpumep, 0 1efiCTBUI HOPM
0011ero MeXXIyHapOJHOTO IIpaBa B IIPaBOBON CH-
creMe Coro3a pelajuch B IO/Nb3y TOTO, 4TO OOIee
MeXX/[yHapOffHOe IIPaBO COCTABIIAET YacTh mpasa Co-
103a*!, To Teneps opHa u3 Kojternit Cyna EA9C cun-
TaeT, YTO obliee MeXAYHAPOJHOE IPABO He MOXET
coctaATh mpaBo Corosza®. Kpome Toro, komnernn
Cyna EASC ABHO pacXopiATCs 110 OTAETbHBIM BOIIPO-
caM TaMo>KeHHOU Knaccudukarnyn®. Kak cnencTsue,
B HacToslllee BpeMs CpOPMIPOBAIACh CYIECTBEH-
Has rpo6ema B yuere peutennit Cyga EASC camum
CynoM B KOHTEKCTe e[MHO00pasus IPaKTUKN: Op-
raH, OT KOTOPOTO OXXMIA/IOCh TIOffiepXKaHMe ef1HO-
006pasysA MpaBOIPYMEHNTENbHOI PAKTUKY, OTCTY-
TaeT OT CBOVX Ke IIPaBOBBIX MO3MIIVIL.

CnepoBatenbHo, xota Cyn EASC mpopexia-
PUPOBAJL, YTO MCXOAUT U3 00A3aTENBHOCTU CBOMX
IPaBOBBIX MO3NLINIL /I HETO CAMOTO, HEOOXOAUMO
Y4UTBIBATh, 4YTO OH HA4yaj OTCTYIATb OT CBOEII ke
HPaKTUKY, 9TO MOXKET CO3[jaBaThb CYILIeCTBEHHbIE
PUCKM IS IPaBOBOJ OIIPeieleHHOCTH.
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2 International Court of Justice: Case concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Croatia v. Serbia). Judgment of 18 November 2008. Para. 53. URL: https://www.icj-cij.org/public/files/case-
related/118/118-20081118-JUD-01-00-EN.pdf (accessed 09.03.2021).

30 KoHcynbTaTmBHOE 3akntoveHne Bonblioin konnernn Cyga EBpasuiickoro skoHomuyeckoro cotosa ot 10 mons 2018 T.
Hoctyn:  https://courteurasian.org/upload/iblock/555/2.%20%D0%9C%D0%B8%D0%BD%D0%AE%D1%81%D1%82%20%
D0%A0%D0%91%20(%D1%80%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D1%8F%20%D0%9A%D0%A2%D0%
A1)%20-%20%D0%9A%D0%BE%D0%BD%D1%81%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B8
%D0%B2%D0%BD%D0%BE%D0%B5%20%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D0%B-
D%D0%B8%D0%B5%2010.07.2018.pdf (nata obpaLyeHus: 09.03.2021).

31 Ocoboe MHeHue cyabu Cyna EBpasuniickoro askoHommuyeckoro coto3a T.H. HewartaeBoi ot 6 Hoabps 2020 r. focTyn: https://
courteurasian.org/upload/iblock/ba2/%D0%9C%D0%BE%D0%BD%D0%BE%D0%BA%D 1%80%D0%B8%D1%81%D1%82%
D0%B0%D0%BB%D0%BB%20%D0%9E%D0%9C%20%D0%9D%D0%B5%D1%88%D0%B0%D 1%82%D0%B0%D0%B5%D0
%B2%D0%BE%D0%B9.pdf (nata obpatieHus: 09.03.2021).

32 MoctaHoBneHve Konnerun Cypna EBpasuniickoro skoHommuyeckoro cotosa ot 10 mapta 2020 r. loctyn: https://courteurasian.
org/upload/iblock/c1d/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%
BD%D0%B8%D0%B5%20100320.pdf (nata obpaLyeHus: 09.03.2021).

33 Pewenve Konnerun Cypna EBpa3minckoro 3KoHOMUYECKOro coto3a oT 6 Hoabps 2020 r. JocTyn: https://courteurasian.org/
upload/iblock/ee3/%D0%BB%20%D0%A0%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D0%B5%2006.11.2020.pdf (naTta
obpalyeHus: 09.03.2021); PewweHne AnennaumoHHol nanatel Cyna EBpa3ninckoro s3KoHOMUYeCKoro cotosa ot 15 deBpans
2021 r. Joctyn: https://courteurasian.org/upload/iblock/2a0/%D0%A0%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D0
%B5_15.02.21.pdf (nata obpaweHus: 09.03.2021); Ocoboe mHeHue cyabu Cyna EBpasuiickoro skoHommnyeckoro cotosa KJ1.
Yarnkn ot 15 dpespansa 2021 r. loctyn: https://courteurasian.org/upload/iblock/d56/%D0%9E%D0%9C_%D1%81%D1%83%D
0%B4%D1%8C%D0%B8_%D0%9A%D0%9B_%D0%A7%D0%B0%D0%B9%D0%BA%D0%B8_150221.pdf (aata obpalieHus:
09.03.2021).

87



MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

.M. MbicnuBCcKniA

4. Nicnonnenne pemennii Cygpa EA9C croponoii,
NPOTUB KOTOPOJi BBIHECEHO pellleHNe

Cormacno 1. 102 Craryra EA9C pemenne Cyza
EASC He usMensieT u (M) He OTMEHSET AEICTBY-
omyx HopM npasa Coo3a, 3aKOHOJATe/NTbCTBA TO-
CYapCTB-WIEHOB ¥ He co3faeT HOBbIX. COITAacHO
1. 103 6e3 ymep6a nonoxenusam m. 111 =113 Cra-
tyTa Cyma EASC cTopoHbI criopa caMOCTOSATe/TbHO
onpenensioT GopMy ¥ CIocob MCIIOMHEHNs pellle-
Hus Cyga.

CreoBate/IbHO, II0C/Ie IPU3HAHNA KaKOT0-1160
HOPMaTMBHOrO akTa B Bupe peutenns EIDK (peit-
cTBUS, 0e3[eiCTBUSA) COOTBETCTBYIOLIMM MU He
cooTBercTByIOIUM IpaBy Corosa Cyn 3aBepiiaer
CBOI0 MMCCHIO IO (GOPMMPOBAHUIO eAMHOOOpasus
B IIpaBOBOM perynupoBanuu. Janee «acradeTHas
Ia/I04Ka» NepefaeTcss CTOPOHAM, KOTOPbIE JJO/DKHBI
BbIpaboTaTh GOpMy M CIIOCOO MCHOMHEHNUS pelile-
Hus Cyga.

[IpakTuKa mokasasa, 4T0 MO>KHO pasfieluTh MC-
HOJIHEeHMe CyleOHOTO pellleHNs CTOPOHAaMM Ha He-
CKOJIBKO BUJIOB:

1) TpocToe UCIONHEHME Pe30NIOTVMBHON 4Ya-
CTU CYyeOHOTO pelIeHNns;

2) wucnonHenue obiter dictum cymebHOrO pe-
IIeHNS;

3) wucnonuenue peuternit Cyga EA9C B Hauu-
OHA/IbHBIX CyflaX rocyfapcTs — yieHoB EASC;

4) UpUHYAUTENbHOE MUCIONHEHUE CYHeOHOro
peLIeHIA.

4.1. VicnonHeHue pe30MTIOTUBHOI YacTH Cygeo-
HOTO pellleHNA

[Toxxanyit, 1erde BCero UCIIONHEHNE PE30TIOTUB-
Hoit yactu pemennsa Cyga EASC npocnexxuBaercs

B TOJ CUTYaluy, KOIZA XO3SNCTBYIOLIMI CYOBEKT
fokasan, yto pernenne EODK (HopMaTuBHBIN aKT)
He COOTBeTCTBYyeT HopMaMm Ipasa Corosa. Kak crep-
CTBME, IIOC/IE TOTO KaK TpeOOBaHMA X03AICTBYIOLIe-
ro cybexra 6b1m yrosnerBopeHsl, EJK B Teyenne
60 mHeN [O/KHA M3MEHUTDh CBOE peIleHMe TAKUM
06pasoM, 4T06bI OHO COOTBETCTBOBaIO Hpasy Co-
1o3a (1. 113 Craryra).

[IpakTuka TOKasama, 4YTO YHOBIETBOpEHME
TpebOBaHMIT X03siiCTByOIMX CyObekToB EJK
OOBIYHO BBIMIONIHAECT B YCTAHOBJICHHBIN pelIeHN-
eMm Cypga EASC 60-mHeBHbIN cpok. Tak, HauMHas ¢
2012 r. Ha ocHoBaHuu pemenns Cyga EASC E9K
BHEC/TIa VI3MEHEHNS B CBOM aKThl, MICK/IIOYUB IIO-
JNIOKEHNA O HEeOOXOVIMOCTM OCYIIECTB/IEHNA Jie-
K/IapYPOBAHUA YI/IA BO BpeMs HEPeBO3KU MEXIY
rocypapctBamy — wieHamu EADC*, BHecs n3MeHe-
HMA B OT/le/IbHbIE PellleHNs 10 TaMO)KeHHOI! Kiac-
cudmKanuy TOBApOB®, a TaKXKe IOC/Ie MPUSHAHMSA
He COOTBETCTBYIOLIMM pelLIeHNs B chepe aHTHMO-
HOIIO/IBHOTO PEerynpoBaHus’®.

B TO e Bpems HaMMeHee OYEBMIHBIM fAB/IAET-
¢ 10, Kak EOK pomkHa ncnonuutsb pemenne Cyna
EASC B cnydae, Korja TOT IIPU3HAJ, UTO JielICTBYE
(6espeiicTBIE) NAHHOTO OpraHa He COOTBETCTBYET
npasy Corosa. KakoB npaktuaeckuit apdexr, ecin
XO3SIVICTBYIOLMII CyOBeKT JOKas3al, 4TO KOHKpeT-
Hoe fieficTBre E9K He cooTBeTcTBYeT mpaBy Coro3a?
BeposTHee Bcero, ¢ Touku 3peHnsA camoro Cypa, fns
ucnonHenus pemenna Cyna EASC, ESK pomkna B
OyayiieM BO3Jep>KaTbCsA OT MOBTOPEHNUS TaKOTo ke
HapyeHus” .

[Ipn 3TOM HOKa He ABJAETCA OYEBMIHBIM, KaK
Oynyt ucnonuarbcs pemenus Cyma EASC mo
MEXTOCY/JapCTBEHHBIM CIIOpaM. B eIMHCTBeHHOM
Ha JIAHHBII MOMEHT MeXTOCYZAapCTBEHHOM CIIOpe

3% PeweHwne Konnerun EBpasmiickoi skoHoMmUYeckon Kommccum ot 22 aHBapa 2013 . N2 7 «O BHeceHWM r3MeHeHUA B Pe-
weHve Komnccmmn TamoxeHHoro coto3a ot 17 aBrycta 2010 roga N2 335». loctyn: .http://docs.cntd.ru/document/902398136
(nata obpalleHms: 09.03.2021).

% PeweHwne Konneruv EBpasninckoii s3koHoMUYeckol kommccum ot 28 aHeapa 2020 1. N220 «O BHeceHW n3meHeHus B Pe-
weHne Konnerun EBpasniickon skoHomMmmuyeckon kommccum ot 31 auBapa 2018 roga N2 15». octyn: https://www.alta.ru/
tamdoc/20kr0020/ (naTa obpatieHus: 09.03.2021).

% PeweHwne Konnermn EBpasminckon SKOHOMUYECKOW KoMuccum oT 22 aekabpsa 2020 r. N2 178 «O6 ncnosHeHn pelueHmns
AnennaumoHHoi nanatbl Cyna EBpa3mniickoro 3KOHOMUYeCKoro coto3a oT 6 Hosbpsa 2020 ropar. foctyn: http://docs.cntd.ru/
document/573225475 (nata obpawyeHuns: 09.03.2021).

% TMocTaHoBneHwue Konnervmn Cyfa EBpa3niickoro 3SKOHOMMUYECKOro coto3a oT 12 mioHA 2019 1. locTyn: https://courteurasian.
org/upload/iblock/d60/5.%20%D0%9E%D0%B9%D0%BB%20%D0%9C%D0%B0%D1%80%D0%B8%D0%BD%20
%D0%93%D1%80%D1%83%D0%BF%D0%BF%20-%20%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%B
E%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9A%D0%A1%20%D0%BE%D0%B1%20%D0%BE%
D1%82%D0%BA%D0%B0%D0%B7%D0%B5%20%D0%B2%20%D0%BF%D1%80%D0%B8%D0%BD%D1%8F%D1%82-
%D0%B8%D0%B8%20%D0%BC%D0%B5%D1%80%20%D0%BF%D0%BE%20%D0%B8%D1%81%D0%BF%D0%BE%D0%B
B%D0%BD%D0%B5%D0%BD%D0%B8%D1%8E%2012.06.19.pdf (nata obpaLyeHus: 09.03.2021).

% PeweHne Bonblon konnernn Cypa EBpasmiickoro sKOHOMUYECKOro coto3a ot 21 despana 2017 r. Joctyn: https://
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[Harika 2019:153] B Cyme EASC no geny «Poccust
npomue Benapycu»** Cyn EASC paccmarpusan Bo-
IpoC, HapyuaeT oy mpaktuka Peciy6nmmku benma-
pych mpaso Corsa? ITa NpaKTHKA 3aKII0YaIach
B HENPM3HAHUM pelleHNI TaMOXXEHHBIX OpPTaHOB
Poccuiickoit ®epmepanuu o BBIIYCKE TOBapoOB B
o6opor. Eije oayH BOIpoc, KOTOPbIiT ZO/KEH ObLT
paccmoTperh Cyzi: COOTBETCTBYIOT /1M apecT Oe-
JIOPYCCKMMM TaMO>K€HHBIMM OpraHaMM TOBApOB
Ka/JIMHUHTPA/ICKUX IPOM3BOAUTENENl BCIECTBIE
HEIIpM3HAHMA pelleHNs TaMO)KEHHBIX OpraHOB
Poccuiickoit ®epepannn? YOBITKM KaTMHMHIPAJ-
CKUX IIPOM3BOAMTEINEN COCTABAMN 0KOMo 500 M-
JIMOHOB POCCUIICKMX PyOIeit (OKOIO ceMy MUJIINO-
HOB po/tapos CIIIA).

B xopme cypmebHoro pasbuparenpcrtsa Tpebosa-
Hus Poccuiickoit ®enepanyy 6pU1M yIOBIETBOpE-
ubl, Cyn npusHan, yrto Peciy6nuka Benapycp uc-
nonuser npaso Comosa He B nomHOM o6beme. Kak
OBUIO 3afABJIEHO IIPENIPMHMMATE/IAMU BIIOCIIE]-
CTBUH, 33 Te TOBAapbl, KOTOPbIe ObIIN apecTOBAHBI,
Pecniy6nuka Benmapych Tak u He BbIIIaTmma KOM-
neHcanuo®. Bpay mu gaHHbBIT GaKT MOXHO IIpU-
3HaTb IIO3UTUBHBIM, T€M He MeHee, IIPeJiCTaBUTe/b
Poccun B Cyne EASC 3aaBus1, 4TO y HUX HET LeN
BO3BPATUTDb TOBAPbI, KOTOPbIE OBUIN U3DBATHI Y POC-
cUiicKuX IpefnpuHuMaresneir u3 Kanuaunrpaza, a
TaKOKe IOMy4UTh KOMIIEHCALNIO, HOCKOIbKY Cyz He
MOXeT pPacCMOTpeTb TpeOOBaHMA UMYIECTBEHHO-
ro xapakTepa. B Tom perne ux 1esnb Obina MHOI — He
JIOIYCTUTb BO3HMKHOBEHMA IOZOOHBIX CHUTYaLuil
B Oynymem. CrefiyeT OTMETUTD, YTO B HacTosAllee
BpeMsA OTCYTCTByeT MHGOpMauus o ToM, 4to Pe-
ciy6mka bemapych BHOBb He MCIOJHAET HOJIOXKe-
Hus npasa Corosa.

CrnezoBaTenibHO, B HacTosilllee BpeMs MPAKTUKA
ucnonHenus pemennit Cyna EASC ckmagbiBaercs

crepyomum obpazom: EIK mcmonHser peurenns
Cynma EASC, B koTOpbIX TpebyeTcst MCIPaBUTD Jeli-
CTByIOIllee HOPMATMBHOE PperyIMpoBaHue, IyTeM
BHECEHIA M3MEHEeHMII B OCIIOpeHHbIe pelleHNs; Off-
HaKO B flefiax 06 ocriapyBaHmy feiicTBuil (6espeit-
CTBMA), @ TAKXKE B MEKTOCYJapCTBEHHBIX CIIOPaX 3a-
ABUTENN, CKOpee BCEro, MOTYT HaJieAThbCS UIIb Ha
HEBO3MOXKHOCTb ITOBTOPEHM CIIOPHON CUTYyalluy B

Oynyuem.

4.2. Vicnonnenne obiter dictum pemenns Cypa
EBpA33C

JIoBONIBHO VIHTEPECHO, KaK JCIOMHACTCA Ta
vacth pemtenus Cyga EA9C, B xotopoit popmains-
HO He Cie/IaH BBIBOJI, 4TO HapylleHo mpaBo Coro3a,
a JMLIb TIPUBORATCA paccyxpaenms cynma (obiter
dictum) [Galand 2015:3], cocTaBngmoue MOTUBM-
POBOYHYIO 4acTb CyIleOHOTO aKTa.

B 2012 r. Cyn EBpA339C B pene «FOxcHuiii Kys6acc
npomus ESK» obpatui BHUMaHUe Ha Clefylolee:
Ha HayaJbHOM 3Tane (QyHKUMOHMpoBaHuA EBpa-
3UIICKas SKOHOMMYECKasa KOMICCHA He padpaboTana
KaKoro-bo akTa, KOTOPBIil OBl peryImpoBa mpo-
Leaypy HOCYAEOHOrO paspelleHVs CIIOPOB MeX-
Iy xossiicTByromymu cyobekramu u E9K®. Cyn
EBpA339C He yka3bIBas 3TO B Pe30IIOTUBHOI YacTu
pelleHVs 110 JAHHOMY Jie/ly ¥ He BO3/Iaraj Hamps-
myio Ha E9K 0053aHHOCTD 110 IPUHATUIO TAaHHOTO
akta. Opnaxo E9K yua npasosyro nosumuio Cyzna
EASC, BbiHeceHHywo B obiter dictum perenus, un
IPMHAA COOTBETCTBYIOINII aKT, YCTAHOBUB IIPO-
Heaypy AocymebHOro paspemrenus cropos B Ko-
muccun?!, B xonre 2020 1. 5TOT aKT ObUI [OIIOTHEH
HOBBIMM IIOJIOXKEHUAMY, COOTBETCTBYOIIMMY aKTy-
QJIBHOMY HOPMAaTHBHOMY PeryIupoBaHmio®.

CreoBaTe/IbHO, MO>KHO IIPUITY K BBIBOJY, YTO
HOJIO)KEHVAA M3 MOTMBMPOBOYHON YacTV pelleHNsA
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courteurasian.org/upload/iblock/7bc/2.9%20%D0%A0%D0%A4%20v%20%D0%A0%D0%91%20(%D0%9A%D0%B0%D0
%BB%D0%B8%D0%BD%D0%B8%D0%BD%D0%B3%D1%80%D0%B0%D0%B4)%20-%20%D0%A0%D0%B5%D1%88%D-
0%B5%D0%BD%D0%B8%D0%B5%20%D0%91%D0%9A%2021.02.17.pdf (nata obpaweHus: 12.03.2021).

3 Benapycb Tak M He BbIMfaTAIa KOMMEHcaumio 3a n3bATble B 2014 1. TeneBusopbl. — M3daHue «Hoeseili KanuHuHepao».
15.11.2019. [Hoctyn: https://www.newkaliningrad.ru/news/briefs/economy/23585101-ktpp-belorussiya-tak-i-ne-vyplatila-
kompensatsiyu-za-izyatye-v-2014-godu-televizory.html (aata o6patieHus: 09.03.2021).

40 PeweHune Konnernn Cypa EBpasuiickoro skoHomMuueckoro coobulectBa OT 5 ceHTabpa 2012 r.
rg.ru/2012/12/03/reshenie-site-dok.html (gata o6pawieHums: 09.03.2021).

41 PewweHue Konnerum EBpasuinckon skoHommnueckon kommccum ot 19 mapta 2013 r. N2 46 «O Mopsaake paccMoTpeHusi 06-
paLleHnin XO3ANCTBYIOWMX CyObeKToB 06 ocnapvBaHuM pelieHnii EBpasuninckoll SKOHOMUYECKOW KOMUCCUM, UX OTAeNb-
HbIX MONOXeHWN unu pencteuii (besgenctauna) EBpasninckon skoHommueckor komuccumy». foctyn:  http://docs.cntd.ru/
document/499009249 (gata obpalyeHms: 09.03.2021).

42 PelweHune Konnernn EBpasninckoin skoHOMUYECKON Komuccum oT 22 aekabps 2020 r. N2179 «O BHECEHUMN M3MEHEHWI B
pewweHre Konnernn EBpasuiickoli sKoHOMUYeckon komuccum ot 19 mapta 2013 roga N°46». [octyn: http://docs.cntd.ru/
document/573225478 (gata obpalyeHms: 09.03.2021).

4 Cm.: NMocTaHoBneHue MneHyma Boicwero ApbutpakHoro Cyna Poccuiickoin Oepepaumm ot 8 Hoabpsa 2013 1. N279 «O Heko-

Joctyn: https:/
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Cyza, B KOTOPBIX M3/I0)KEHBI IPABOBbIE ITO3ULMN
(obiter dictum), Takxxe mMoryT mcnonusaTbcsa E9K B
XOJIe CBOeI esITeTbHOCTA.

4.3. Vicnonnenne pemenuit Cyga EASC B Ha-
IMOHATBHBIX CylaxX

3ayacTylo CK/Ia/ibIBaeTCA CUTYyalMsd, B KOTOPOI
HallMOHAJIbHbIE OPTaHbl, PYKOBOJCTBYACh HOPMaMU
IIpaBa Ha[JHAIYOHA/IbHOI OpPraHM3alMy, HapyIIaloT
IpaBa X03ACTBYOWNX CyObeKTOB. Briocmenctaum
XO3SIICTBYIOLINII CYOBEKT YCIELUIHO OCIapuBaeT
HOPMBI IIpaBa JIJaHHOI OpraHM3alyy B HafiHALU-
OHAJIbHOM CYJIe, YTO CTaBUT BOIIPOC O TOM, KaKUM
06pa3oM eMy C/ieffyeT OTMEHWUTb pelleHue HaIuo-
HaJIbHOTO CYJa.

JJaHHas cuTyalus IpeJIoNaraeT, 4ro XO3sil-
CTBYIOLLIEMY CYOBEKTY CIefyeT oOpaTUThCS B Ha-
IMOHA/IBHYI0 IOPYCAMKIMNIO C 3asB/IeHNeM 00 OT-
MeHe aKTOB, BbIHECEHHDBIX Ha OCHOBE OTMEHEHHbIX
HaJHAIMIOHA/IIbHBIM cyfioM pemenuit. Kax yxe
yKasbIBa/loCh Bbille, BepxoBHble cynbl Poccuiickoin
Depeparyn® n Pecniy6mukn Kaszaxcran® sassis-
0T, YTO HIDKECTOALIMM CyiaM C/eflyeT Y4UTbIBATh
npakTuky Cyga EASC npu paccMoTpennn fen. 1o
O3HayaeT, YTO HAlMOHAJIbHbIE CYHbl TOCY[APCTB —
4yeHoB EADC [O/DKHBI yYUTBIBATb B CBOMX CYHe0-
HBIX aKkTax mpasosble nosuuyn Cyga EASC. Takum
obpasom, mpasossie nosuyn Cyga EASC Bxopar
IIPAaBOBYIO CUCTEMY TOCYAapcTB — uieHoB Corosa
yepes yuer npaktuky Cyna B Xofie OTIpaBIeHN:A
IPaBOCY/iUsA Ha HAIL[VIOHATIbHOM YPOBHE.

CregyeT oTMeTHTD, YTO, Hampumep, B Poccuii-
ckoit Qepepanny JaHHasA cUCTeMa paboTaer Cre-
AyIIMM 00pa3oM: ONMpasch Ha pelIeHusA CYHOB

€BPA3UIICKOM MHTErpalui, HalMIOHAJIbHbIE CYAbI
Poccuiickoit @epepanyy nepecMaTpMBaIOT pelile-
HMA NyOMMYHBIX OpraHoB BnacTu P®, BbIHeceH-
Hble Ha OCHOBE OTMEHEHHBIX HOpM®, HO MOTYT OT-
Kas3aTb B IPM3HAHUM pelleHN:d MEeXIYHapOJHOro
CyJa B KauecTBe HOBOIO MM BHOBb OTKpbIBILIE-
rocsa OOCTOATEeNbCTBA, MMEKILIETO 3HAaYeHue i
mema®®,

Tem He MeHee, 0053aHHOCTb YYUTBIBATDb IIPABO-
Bole no3uuuyu Cyma EASC B HalmoHanbHOI 1opuc-
IVIKLIVIN He SABJIAETCS abCOMIOTHON 11 HIYeM He Orpa-
unuennoii [Karliuk 2017: 38-42]. Tak, B Poccuiickoit
Gepnepanuu ot Cyma EASC oxmpgaerca yBakeHMe
OCHOBOIIOJIATAIOMIMX POCCUIICKMX KOHCTUTYLMOH-
HbIX IpyHINIOB (cT. 79 Koncrturynumn Poccuiickoit
Depeparyn ot 12 nexabps 1993 1. B pefakumm oT
4 mons 2020 r., ganee — Koncruryiys). B npotus-
HoM ciydae KoHctutyuumonusit Cyn Poccmitckoit
Deprepaniny BIIpaBe 3a/ieiiCTBOBATh MEXAHU3M, OIIN-
caHHBIl B 1. 5.1 cT. 125 KoHcTuTyuun, n pemmnthb
BoIIpoc o HeucnonHeHnu B Poccuiickort Peneparun
peuterns Cypa EASCY.

CrenoBare/bHO, IO 00LIeMy MpaBUTy, HALMO-
Ha/IbHble CyJieOHble OpTaHbl YYUTBIBAIOT MPAKTUKY
Cyna EASC; npu 2TOM Hal[MOHA/IbHBIN KOHCTUTY-
LVIOHHBIl ITIPaBONOPsAIOK BIIPaBe IOCTaBUTb BO-
IIPOC O BO3MOXKHOCTM JcHonHeHus pemenus Cyza
EASC B ToM cnyuae, ecmu npaktuka Cyga EASC
He cooTBeTCTBYeT KOHCTUTYLUM JaHHOTO ToCynap-
crBa — wieHa EASC. Ha gaHHBII MOMEHT TsDKENIO
Ipefyrajath, HACKONIbKO 4YacTo OyfeT 3ajeiicTBO-
BaH JaHHbII MEXaHU3M U KakuM obpasom. Tem He
MeHee, B IIpaKTuKe EBpOIENICKOro cors3a MHOIZA
BO3HMKAIOT C/Iy4ay, KOI7la KOHCTUTYIMIOHHDBIE CY/IbI

TOpPbIX BOMPOCax NPUMEHEHNA TAMOXEHHOIO 3aKoHofaTeNnbCTBar. [loctyn: http://www.consultant.ru/document/cons_doc_
LAW_155037/ (nata obpalyeHus: 09.03.20201); MoctaHoBneHue MneHyma BepxosHoro Cyaa Poccuiickon Oepepauun ot 12
Mas 2016 . N218 «O HeKOTOpbIX BONPOCax NPUMEHEHWS Cyfamn TAMOXKEHHOTO 3aKoHoAaTenbCTBay. JocTyn: http://www.
consultant.ru/document/cons_doc_LAW_197839/ (nata obpaiyeHus: 09.03.2021).

4 HopmaTtumBHoe noctaHoBrneHune BepxosHoro Cyna Pecny6nuvku KasaxctaH o1 29 Hosa6psa 2019 1. N°7 «O HEKOTOPbIX BOMPO-
cax NpVIMeHeHMsi CylaMU TaMOXXeHHOTO 3akoHogaTenbcTBar. loctyn: https://www.alta.ru/tamdoc/19kz0007/ (nata obpatue-
HuAa: 09.03.2021).

4 Cm.: MoctaHoBneHve OepepanbHOro apbuTpaxHoro cyaa 3anagHo-Cnbrnpckoro okpyra ot 26 mapta 2014 . no geny N°
A27-10894/2013. [octyn: https://kad.arbitr.ru/Document/Pdf/af956b8a-abf0-4424-afb6-db967013ad2e/4fa6f909-94a9-
4a9d-88c9-893012f84c21/A27-10894-2013_20140326_Postanovlenie_kassacionnoj_instancii.pdf?isAddStamp=True  (gaTa
o6palyeHus: 09.03.2021).

4 ToctaHoBneHue BocbMoro apbutpaxxHoro anennAaumoHHoro cyaa ot 10 nioHa 2020 r. N2 08AMM-2420/2020 no feny N2 A46-
11894/2014. [Hoctyn: https://kad.arbitr.ru/Document/Pdf/8487c9cc-398b-4f1d-b5c8-46f29c59b126/61e37449-42da-4dd3-
8e40-975¢77¢93d88/A46-11894-2014_20200610_Postanovlenie_apelljacionnoj_instancii.pdf?isAddStamp=True (gata o6pa-
weHua: 09.03.2021).

4 Cm., Hanpumep: OnpegeneHne KoHctutyumoHHoro cyfa Poccuiickon ®epepauum ot 3 mapta 2015 r. N°417-o0. Joctyn:
https://legalacts.ru/doc/opredelenie-konstitutsionnogo-suda-rf-ot-03032015-n-417-0-po/ (aata o6pawyeHus: 09.03.2021).

* Federal Constitutional Court of Germany: Judgment of the Second Senate of 5 May 2020. URL: https://www.bundesver-
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CTaBAT IOJ COMHEHMe IPAKTUKY HaZHALMOHAJIb-
HBIX OpraHoB (Hampumep, B [epmanun®), 4o MoxxeT
KPUTUKOBAThCs B 001ecTBe®.

4.4. IlpunypuTeNbHOE JICIIOMTHEHME pelIeHNI
Cyma EASC

Kaxk 6b1710 yka3aHoO Bblllle, 110 001eMy ITPaBUIY
peuterns Cyma EASC sBnsoTcs 00s13aTeIbHBIMM
aKTaMM ¥ JO/DKHBI McnonHAThes (mm. 111, 113 Cra-
tyta Cyna EA9C). OgHako YTO IpOMNCXOANT, KOT/a
CTOPOHA, 4bM TpeOOBaHMA He OBUIM YZIOB/IETBOpeE-
HBI, He ucnonuAet pemenne Cyna EASC u, coort-
BETCTBEHHO, KaKoBa IPOLieypa IPUHYLUTETbHOTIO
ucnonHenus pemenus Cyna EASC?

HopMbl, npyMeHyMbIe B JaHHON CUTyaL Iy, yCTa-
HoBjIeHH! B I 114-115 CraryTa Cyna EASC. Tak, B
cinyyae HeycrnonHennsA pemenns Cyfa rocyfapcTBo-
4jleH BIpaBe oOparuthcs B Beiciumit EBpasuiickuit
5KOHOMIYECKUIT COBET C LIe/IbI0 IIPUHATHA Heo6Xo-
ouMbIX Mep. B cimydae Hemcronnenus Komuccuei
peutenns Cyza XO3sICTBYIOIUIT CYOBEKT BIIpaBe
o6patutbca B Cyp ¢ XOaTaliCTBOM O IPUHATUAY Mep
TI0 €T0 MCIIOJTHEHMUIO.

Cyn B TeueHne 15 KajieHIapHBIX JHEII C JaThI 110-
CTYIUIEHVsI 9TOTO XofaTaricTBa obparaercs B Boic-
it EBpasuitckuii 5KOHOMIMYECKNIL COBET [/ MIPU-
HATHA VM pellleH) 10 JaHHOMY BOIIPOCY.

CrnepoBaTeNibHO, JaHHbIE IYHKTHI IIPEAIIONATaioT
nuddepeHIPOBaHHbII TTOPSAJOK IPUHYAUTETBHO-
ro ucnonsenus pemenna Cyna EASC: npu Heuc-
IOJIHEHVUM pellleH) IO feNy, 10 KOTOPOMY 3asBU-
Te/leM ABJAETCA ToCyAapcTBo — wieH Coos3a, OHO
BIpaBe o6patutbcs B Boicumit EBpasuiicknit ako-
HOMIYECKIiI COBET (Ha ypOBHE ITIaB TOCYAApCTB);
XO3SIVICTBYIOLIMIT CYOBEKT BIIpaBe OOPAaTUTHCA B
Boicmmit coBetr B cnyuyae HeucnonHeHusa EOQK pe-

fassungsgericht.de/SharedDocs/Downloads/EN/2020/05/rs20200505_2bvr085915en.pdf?__blob=publicationFile&v=5

cessed 09.03.2021).

mwenus Cyna EADC uepes «punprp» B Buge Cyna
EASC.

Ha npaxTuke 1. 114 CraryTa, cOI7IacHO KOTOpO-
My 3asABUTeE/EM ABJIACTCA TOCYRAPCTBO, ellle He Obl
peamsoBaH (B Teopum Poccuiickas Depepanms
MoI71a 00paTUThCs B Bpiciumii coBeT mocre peueHns
1o fieny «Poccus npomus Benapycu»™).

[Tynxt 115 Craryra Cyga EASC 6pi1 peanuso-
BaH BBl B Jie/laX IO 3asABIEHUIO XO3ANCTBYIO-
IUX CYOBEKTOB U 103BO/WI copmupoBarb Cyay
EASC cnegyronine mpaBoBble Mo3uluy. Pentennem
o peny «Oiin Mapun Ipynn npomus E9K» Tpebo-
BaHNA 3aABUTENA ObUIM YHOBIETBOPEHBI 4acTUY-
Ho: Cypg EASC mpusHas, uro HemposefeHrne E9QK
MOHUTOPVHTIA IIPABOIPUMEHUTENbHOM IIPAKTUKA
rocypapcts — wieHoB EADC cocrasmser 6Oespeii-
crBre Kommccuu u Hapymaet npaso Corosa. ITocre
nonydenys peurenns Cyaa 3asgBUTeNb 006paTUICA K
E9K ¢ TpeboBanueM HalmpaBUTh B HAIVIOHA/IbHBIE
TaMOXXeHHbIe OpraHbl TpeboBaHue 06 M3MEeHeHWM
mpaBonpuMeHuTenpHon npaktukyu. E9K orkasa-
7lach HANPaBUTb TaKoe IpefNMCaHNe HallOHa/lb-
HbIM opraHaM. Torga «Oitn Mapun Ipynmn» cHoBa
obparunace B Cyx EASC, Ho yxe ¢ TpeboBaHMeM
0 Iepefiade JAHHOM CIIOPHON CUTYaLMM Ha YPOBEHb
Ipe3NeHTOB rocyfmapcts — wieHoB EASJC, mo-
CKOJIbKY IOCYMTA/IA, YTO (aKT IpKU3HAHUSA Oesfeii-
crBusA Komuccun Bosiaraer Ha Hee 0643aHHOCTD 110
JIMKBUIALIAN [IOCTIENCTBUI ee 6e3neiicTBus’..

Cyn EASC oTxasan B nepefade JaHHOI CUTYa-
MM Ha YPOBEHb IIPE3NJIEHTOB FOCYIAPCTB — YIEHOB
EASC, nockonbKy 3asgBuUTeNb He fokazas, 4yto E9K
He y4umMTbIBaeT IpasoByio nosunuio Cyma EASC
KacaTeJIbHO HeoOXOAMMOCTY MOHUTOPMHIA IIPaBO-
IPYMEHNUTENbHOI MPAKTUKY, a TaKXe TO, 4TO CO-
rnacHo 1. 103 Craryra Cyna EASC cropoHs criopa

(ac-

4 German ruling potentially a fatal threat to EU Law. — Law Society Gazette. June 5, 2020. URL: https://www.lawsociety.ie/
gazette/top-stories/german-court-ruling-poses-potentially-fatal-threat-to-eu-law/ (accessed 09.03.2021).

0 PeweHne bonbwoin konnernn Cyaa EBpasuiickoro skoHommuyeckoro cotosa ot 21 despansa 2017 r. Joctyn: https://
courteurasian.org/upload/iblock/7bc/2.9%20%D0%A0%D0%A4%20v%20%D0%A0%D0%91%20(%D0%9A%D0%B0%D0
%BB%D0%B8%D0%BD%D0%B8%D0%BD%D0%B3%D1%80%D0%B0%D0%B4)%20-%20%D0%A0%D0%B5%D 1%88%D-
0%B5%D0%BD%D0%B8%D0%B5%20%D0%91%D0%9A%2021.02.17.pdf (nata obpalyeHmna: 09.03.2021).

31 MocTaHoBneHwe Konnermun Cyna EBpa3niickoro skoHoMM4Yeckoro cotosa ot 12 mioHa 2019 r. loctyn: https://courteurasian.
org/upload/iblock/d60/5.%20%D0%9E%D0%B9%D0%BB%20%D0%9C%D0%B0%D1%80%D0%B8%D0%BD%20
%D0%93%D1%80%D1%83%D0%BF%D0%BF%20-%20%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%B
E%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9A%D0%A1%20%D0%BE%D0%B1%20%D0%BE%
D1%82%D0%BA%D0%B0%D0%B7%D0%B5%20%D0%B2%20%D0%BF%D1%80%D0%B8%D0%BD%D1%8F%D1%82-
%D0%B8%D0%B8%20%D0%BC%D0%B5%D1%80%20%D0%BF%D0%BE%20%D0%B8%D1%81%D0%BF%D0%BE%D0%B
B%D0%BD%D0%B5%D0%BD%D0%B8%D1%8E%2012.06.19.pdf (nata obpaiieHna: 09.03.2021).

52 MocTaHoBneHue Konnernn Cyaa EBpa3mninckoro sKOHOMUYECKoro coto3a oT 2 mioHA 2020 r. loctyn: https://courteurasian.
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caMi OIpefensioT GOpMy M CHOCOO MCIIOMHEHMs
pemrenus Cyza.

B nene OO0 «”Illunmpeiio” npomus Komuccuu»
ocnapusanoch peutenre E9K or 31 auBapsa 2018 .
Ne 20, 110 KOTOPOMY ObI/IM YCTaHOBJIEHBI 0COOEHHO-
CTY KTacCU(UKALNI CYAOBBIX AM3eTbHBIX JBUATATE-
JIell COIVIACHO TOBAPHOV HOMEHK/IAType BHELIHE3-
KOHOMIYECKOJI NeATebHOCTH. 3aABUTENIO YHANOCh
Iokasatb, uTo peuteHne EQK napymaer npaso Co-
103a. Biocnencteum E9K ncnonunna pemenne Cyzna
EASC, n3meHuB Kputepun Knaccupukaumum Cymo-
BOTO JM3€TbHOTO JIBUTATE/, HO 3TO He IOBJIEK/IO
V3MEHEHM CTaBKM BBO3HOJ TaMOXXEHHO IIOILJIN-
Hbl. OOO «IlumnTpeit» ObIIO BBIHYXJIEHO 0Opa-
uTbcs B Cyn EASC c 3adBneHneM o NOHYX/JeHUI
E9K k ucnonnennio peutenus Cyza.

Cyn oTkasan B Iepefjaue NAHHON CUTyalluyu Ha
YPOBEHb IIpe3UeHTOB rocyapcTs — uieHoB EASC,
nockonbky E9QK B cuny 1. 103 cTopoHBI criopa camu
onpenensioT GopMy ¥ CIocob MCIIONHEHNs pellle-
Hus Cyga™.

CnepoBarenpHo, Cyn EASC yctaHoBMI Taxoil
CTaH/]apT: OpeMs JOKa3bIBaHMA BO3/IaraeTcs Ha XO-
3AICTBYIOLIETO CYOBEKTa B Jle/IaX 110 OCIAPUBAHMNIO
IeViCTBYSI TyONMMYHOl BIACTV B XOJe MCIIOMHEHMs
pemrenus Cypa EASC. Kpome Toro, Cyn EASC uc-
XoauT U3 Toro, 4yro 1. 103 Craryra nogpasymMena-
et, yto EOK BmpaBse cama peumrs, Kak oHa OyzeT
ucnonHATh pemenne Cypa. [annbnit nogxon Cygpa
EASC roBoputr o ToM, 4TO IpMHLUI restitutio in
integrum peanmmayetcsa B npaktuke Cyza focTaTod-
HO O0CTOpOXHO, — pemtenre Cyna EA9C no fenam o
6espeiictBun Kommccnu npepnonaraet, uto Komuc-
cus B OyylieM JO/DKHA BO3JIePXKMUBATbCA OT TaKOTO
OesyieiicTBIsA, KOTOpOe OBbIIO HPU3HAHO HEHpaBo-
MEepHBIM, HO B JieflaX 00 OCIapyBaHMM peLIeHN
E9K y Komuccun ectp amckpenys 1o BOIPOCY O
TOM, KaK HaWIydIIMM 0Opa3soM UCIOTHWUTH pelle-
Hua Cyma EASC. Cyxn npu atom posepsier E9K nHa
CTa/[IM UCIIOTHEHUA U CKPYIIY/Ie3HO He IIpoBepseT
M30paHHBII CIIOCO0 UCIIOMTHEHNUS.

ITo HameMy MHEHUIO, BPAJ /I MOXXHO IIOJIHO-
cTpI0 cormacutbest ¢ usbpanusiM Cymom EASC
HOJXO/I0M, BO3/IATaloIMM OpeMs [OKa3bIBaHUA Ha
HEBJTACTHOTO CYO'bEKTa IO BOIPOCY MCIOTHEHNA
pemenus Cyga EASC BnacTHBIM opraHoMm, a Tak-
K€ He OrPaHMYMBAIONIMM [VCKPELUIO IO BOIpO-
cy ucnonsenns pemenusi Cyma. Ha manHbIT Mo-
MEHT Ha IPAKTMKe Haya/jy BO3HMKATb CUTYalUM,
KOTJla OTBETYMK (POPMabHO VICIIOMHUT pelleHMe
Cypa®, HO pealbHO TaKoe UCIIONHEHMe He II03BO-
JIUT peannusoBaTh IPUHLNI restitutio in integrum u
IOJIHOCTBI0 HENTpann3oBaTh HeraTMBHbIE IIPABO-
Bble IIOC/IEfICTBNUSA, KOTOpble NpyuBenyu uctua B Cyp
EASC.

5. VicnonmHeHMe KOHCYNbTaTUBHbIX
sakmroyennii Cyga EA9C

Kax 6b110 yKa3aHO BbIIIe, UCIIOTTHEHME PeIeHNA
Y KOHCY/IbTaTMBHOTO 3aK/II0YEHNA — 3TO HepaBHO-
3HauHble Ipouecchl. Ecnmm ncronHeHne peureHns
Cyna EASC B KOHeYHOM NTOre NpefronaraeT Boc-
CTaHOBJ/IEHNE HAPYIIEHHbIX IIPaB 3asABUTEN, U IpK
HEJCIIO/THEHV) PelleHNs MOXHO Tpe6oBaTh Iepe-
laTh pacCMOTpeHMe BOIIPOCA Ha YPOBEHb IIpe3u-
IeHToB rocynapcTB — ureHoB EADC, To KOHCyb-
TaTMBHOE 3aK/II0UeHNe HEBO3MOXKHO UCIOTHUTD
IPYHYAUTENbHO, OHO IpeAIonaraeT CcofelicTBue
rocygapctBam — wieHaM EA9C B ¢popmmpoBanun
VX 0pinio juris.

CrnepoBaTebHO, IPY PACCMOTPEHNUM BOIIPOCA O
TOM, MICTIOJTHEHO /I KOHCYZIbTaTUBHOE 3aK/II0UeHIe,
HY>KHO BBIICHWUTD, €T0 BIMAHNE HA TO, KaK M3Me-
HIIOCh MeX/yHaponHOe (HAal[MOHA/IbHOE) NIPABO 1
MOAXOAbI rocyfapcTB — 4yjaeHoB EADC B cooTsert-
cTByHoLIel cdepe.

OcTaHOBMMCSA Ha HECKOTIbKIX IIPMMepax, UIIo-
CTPUPYIOIUX JAHHYIO TeMY, C LielIbI0 YCTaHOBUTD,
nonyuunocs mu y Cyza EASC crioco6cTBOBaTh C03-
JAHUIO 0pinio juris B pa3nuMuHbIX cepax MHTErpa-
V.

org/upload/iblock/582/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%
BD%D0%B8%D0%B5%2002.06.20.pdf (aata obpawyeHmns: 09.03.2021).

53 Cm., Hanpumep: MNMoctaHoBneHne Konnerun Cypa EBpa3niickoro skoHoMmMYeckoro coto3a ot 16 ¢espana 2021 r. Joctyn:
https://courteurasian.org/upload/iblock/b36/3.%20%D0%97%D0%90%D0%9E%20%D0%94%D0%B5%D0%BB%D1%8C%
D1%80%D1%83%D1%81%2011%20-%20%D0%9F%D0%BE%D1%81%D 1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%B
B%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9A%D0%A1%20%D0%BE%20%D0%BF%D1%80%D0%B8%D0%BD%D1
%8F%D1%82%D0%B8%D0%B8%20%D0%BA%20%D0%BF%D1%80%D0%BE%D0%B8%D0%B7%D0%B2%D0%BE%D0%-
B49%D1%81%D1%82%D0%B2%D1%83%2016.02.2021.pdf (nata obpaLyeHna: 09.03.2021).

% KoHcynbTaTmBHOe 3akntoyeHve bonbwoi konnernn Cyna EBpasninckoro skoHommuyeckoro cotosa ot 4 anpensa 2017 r.
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5.1. eno «O “BepTUKANTbHBIX” COTTALIEHUSX)»

[laHHOe [ie0 BIlepBble KacaloCh AHTUMOHO-
nonbHoro perymiposanua B EASC.

Pecniy6rmka Benapycns o6patnnacs B Cyn EASC
C Tpocb0OII BBIHECTU KOHCYIBTATUBHOE 3aKIIIO-
4eHMe™ O TOM, MOXKET /M HalMOHA/IbHOE IIPaBOM
V3MEHNUTb YCTIOBUA JIOIMYCTHMOCTY «BepPTUKAIb-
HbIX»  COIJIAIICHMII, YCTAHOBJIEHHBIX IIPaBOM
Corosa.

B cuny nmopmyukra 1) 1. 2 IIpoTokona 06 o6mux
HPVMHINUIIAX ¥ IPaBUIaX KOHKYpeHImy (Ipuoxe-
Hrre Ne 19 k JloroBopy o EASC) (nanee — IIpotokon
006 00X IPUHIWIAX ¥ IPaBUIax KOHKYPEHINN)
TI0f, «BePTUKA/IbHBIM» COI/IAIIEHNEM IOHMMAETCS
coI/IalleHye MeXXY X03ANCTBYIOIMMY CyObeKTaMu
(cybbexTamMy pbIHKA), OVH 13 KOTOPBIX puobpe-
TaeT TOBAP VN ABJIACTCA €ro MOTeHIMaIbHBIM IIPU-
obpeTaTereM, a APYroil PefOCTaB/IACT TOBAP WM
ABJIAETCA €ro TOTEHIVA/IbHBIM IIPOJABLIOM.

VIHBIMM CTIOBaMM, TIOf, «BEPTUKAIbHBIM» CO-
IJIAlIeHMeM TOHMMAETCA COIIalleHye (yCTHOe WM
HJICbMEHHOE) MEeX/Y XO3s/ICTBYIOLMMI CyObeKTa-
MM, KOTOpbIe He SABJIAITCA KOHKYPEHTaMM, HO IpK
3TOM OJIMH U3 HMX IPUOOpeTaeT, WM BO3MOXHO,
nprobpeTeT COOTBETCTBYIOLNIT TOBAP, @ JPYToi —
IpejOCTaB/IAeT, WIM BO3MOXKHO, IPENOCTaBUT,
cooTBeTCTByIOIMe ToOBapbl u ycayru [Rachkov,
Kazankova 2011: 238].

[IpaBom Corosa Takme COIJIAIIEHMA JOIYCKa-
I0TCS, €CTM OHM ABJIAITCA JOTOBOPAMIU KOMMepye-
CKOJI KOHL|eCCUM; TOJIsI XO3SIMICTBYIOLIETO CyObeKTa,
SB/IAIOLIETOCS ITIPEIMETOM «BEPTUKATBHOTO» CO-
[TIALIEHNA, HA TOBAPHOM pPbIHKe He IpeBblinaer 20
npoueHToB (1. 6 [Iporokona 06 061mux IpUHIMIIAX
¥ IIPaBM/IaX KOHKYPEHIINN).

Cypn oTMeTsI, 4TO HAI[VIOHAJbHOE IIPaBO TOCY-
mapctB — 4neHoB EASC He MOXXeT M3MEHUTb 3T

Hocryn:

ycnoBudA. BrnocnenctBun KoHCTUTYLVOHHBIN CYR
Pecniy6rmukn Benmapyce moppepxan BoiBopsl Cypa
EASC? u 6511 npyHAT 3aK0H Pecy6nuku benmapycnb
0 BHeceHUM M3MeHeHMit B 3akoH Pecy6nmku bena-
pychb ot 12 pexabps 2013 r. «O mpoTHBOAEICTBUM
MOHOIIOTIUCTUYECKOI /IeATeIbHOCTY M PasBUTUM
KOHKypeHUuu» oT 8 AuBapsA 2018 .

CnenoBarenbno, Cyg EASC copeiictBoBan Pe-
ciryonuke Bermapych B ¢dopMupoBaHuu opinio juris
B cepe aHTUMOHOIIO/NBHOTO perymposanus B Co-
103€.

5.2. leno «O cmopTcMeHax»

E9K obparnnace B Cyn EASC c 3asaBnennem
0 pasbpsacHennu HopM Jlorosopa o EASC mpume-
HUTETBHO K CBOOOJE ABIVDKEHVs pabodeil CUIbI B
EASC. Ilo muenuto Komuccuy, ycraHoBieHne #ys
Poccniickoit Oepeparyy Komm4ecTBeHHbIX OTPaHN-
eIt (Tak Ha3bIBaeMOTO «/IVIMUTA Ha JIETVIOHEPOB»)
Ha y4acTyue CIIOPTCMEHOB 13 JIPYTUX FOCYAApCTB —
y1eHoB EADC B copeBHOBaHM:AX B Poccuu He cooT-
HocuTcs ¢ mpaBoM Corosa®.

CremyeT OTMETNUTDb, YTO JjaHHAs IpobieMa He
ABJIAETCA HOBOM B MMPOBOM IpPAKTUKE: KaK M3-
BectHo, Cyn EC B gene «Union royale belge des
sociétés de football association and Others v Bosman
and Others» yKkasayl, 4TO HpPaKTUKa OTPaHNYEHMs
ydacTyA CIIOPTCMEHOB B COPEBHOBAHUAX B CBA-
31 C X IPAXJAHCTBOM He COOTHOCUTCA C IPaBOM
ECY.

Cyn EASC BbIcKa3as CONOCTaBUMYIO IIPABOBYIO
HO3MLIMIO ¥ TIPU3HAT, YTO CYLIECTBOBAHNE «IMMU-
Ta Ha JIETMOHEPOB» /I TPaX[aH TOCYHApCTB —
yreHoB EADC He coorBeTcTByeT npaBy EASC.
BriocnegctBun Poccuiickaa @epepanys Bocmpu-
HAJIA V3/IOKEHHBIN TIOZIXOf] M BHeEC/IA M3MEeHEeHUs,
YCTaHOBUB, YTO OHA He NIPUMEHAET «IMMUT Ha JIe-

https://courteurasian.org/upload/iblock/c3a/2.%20%D0%9C%D0%B8%D0%BD%D0%AE%D1%81%D1%82%20
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%D0%A0%D0%91%20-%20%D0%9A%D0%BE%D0%BD%D 1%81%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%
D0%B8%D0%B2%D0%BD%D0%BE%D0%B5%20%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D0%BD
%D0%B8%D0%B5%2004.04.2017.pdf (gata obpaiieHus: 09.03.2021).

> PeweHne KoHcTuTyumoHHoro cypa Pecnybnuku Benapycb ot 28 pekabpsa 2017 r. Joctyn: http://www.kc.gov.by/
document-48093 (gata obpalyeHms: 09.03.2021).

6 KoHcynbTaTmBHOe 3akntoueHve bonbluoii konnerun Cyaa EBpa3mninckoro sSkoHoMmMyecKkoro cotosa oT 7 Aekabpa 2018 r. [lo-
ctyn: https://courteurasian.org/upload/iblock/84a/2.%20%D0%95%D0%AD%D0%9A%20(%D1%81%D0%BF%D0%BE%D1
%80%D1%82%D1%81%D0%BC%D0%B5%D0%BD%D1%8B)%20-%20%D0%9A%D0%BE%D0%BD%D1%81%D1%83%D0%
BB%D1%8C%D1%82%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D0%BE%D0%B5%20%D0%B7%D0%B0%D0%BA%DO0
%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D0%B5%2007.12.18.pdf (nata ob6palyeHus: 09.03.2021).

57 Court of Justice of European Communities: Union royale belge des sociétés de football association and Others v Bosman
and Others. Case No.C-415/93. Judgment of 15 December 1995. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML
/2uri=CELEX:61993CJ0415&from=EN (accessed 09.03.2021).

8 Cm., Hanpumep: Mpuka3 MuHuctepcTea cnopta Poccuiickon Mepepauun ot 3 gekabpa 2019 r. N2 1023 «O BHeceHUM n3-
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MEXOYHAPOAHOE 3KOHOMWYECKOE MPABO

.M. MbicnuBCcKniA

TMOHEPOB» K TpakJaHaM TOCYapCcTB — YICHOB
EADC*.

Takum 06pasoM, MOXKHO cfienathb BbIBOf, 4T0 Cyp
EASC cBOMM KOHCY/NIbTaTUBHBIM 3aK/II0UeHMEeM TI0-
CI0CcOOCTBOBAI M3MEHEHMIO IOAXoma Poccuiickoii
Depeparyu B cepe criopra.

5.3. Jemo «O perynmmpoBaHMM JesATeTbHOCTH
NMU3NHTOBbIX KoMmaHuit B Poccuiickoii ®emepa-
1170780

Poccuitckas ®Pepepanusa obparmnace B Cyp
EASC c 3asdBneHuMeM O BbIHECEHUU KOHCY/IbTa-
TMBHOTO 3aK/IIOUeHNA II0 BOIPOCY O BO3MOXHO-
CTH BBEJIeHVS IPYIeHI[MATbHOTO PETyINpPOBAHIA:
HabmofeHNs 3a 6aHKaMy U HeOAaHKOBCKUMU Op-
TaHM3aIMAMM, OKA3bIBAIOI[VMU pasInyHble (u-
HAHCOBBIE YCIYTHW; TIPYMEHEHUsA IIpemynpenu-
TE/IbHbIX ¥ IPUHYAUTETbHBIX MepP BO3[e/CTBUA
K KPEeUTHBIM  OpraHU3AIMAM-HapyLMIUTENAM;
YCTAQaHOB/IEHNS MUHMMAJIbHOTO pasMepa pucKa
JUIA 3aeMILVKa; HOPMAaTUBOB JOCTaTOYHOCTH COO-
CTBEHHBIX Cpe[CTB (KamuTana), OTYETHOCTU MU
MHOE” [eATETBHOCTM POCCUIICKUX JIM3MHTOBBIX
kommanuit. Cyn EASC BblHeC KOHCY/IbTaTMBHOE
3aK/I04eHne, npusHas, 4To JJorosop o EASC no-
3BOJISIET BBeleHMe IPYAeHI[MATbHOIO Perynimpo-
BaHMA [IeATETbHOCTY POCCUICKMX JIM3MHIOBBIX
KoMmaHuit®.

B Hacrosee BpeMs 3aKOHOIIPOEKT, pa3pabo-
TaHHBII ¢ yueToM IpaBoBoit nosuuuu Cyma EA9C,

HaxouTcs Ha oOcyxjeHun B locymapcTBeHHOI
Hlyme Poccuiickoit ®Pepepanyun®. Kak cnencrsue,
IIOKa IIPEeX/IeBPEMEHHO TOBOPUTH O CYIECTBOBA-
HUM opinio juris Poccuitckoit Gefgepannn o gaHHO-
MY BOIIPOCY.

5.4. Tena «O06 MCKTI0YeHNAX U3 MPaBUI PYHK-
IVOHMPOBAHN: BHYTPEHHETO PhIHKA»

B 2017 u 2020 rr. E9K ncnpammsana KOHCY/b-
tatuBHble 3axmoyeHusa Cyma EASC m mpocmma
PasbACHUTD TpuMeHeHMe cT. 29 JJoroBopa o EASC.
OHa npepycMaTpuBaeT 0COOEHHOCTH /I YCTAHOB-
JIeHUA U3DbATUI U3 BHYTPEHHETO PbIHKA JI/IA LieJIel
3auuthl mybomraHoro nopsnka®. Kpome toro, E9K
BolAcHANMa MHeHMe Cyga EASC mo Bompocy o ToM,
MOTYT /1M TaKyue U3bATUA BBOJUTHCA OJHOKPATHO
VI MHOTOKPAaTHO B KOHTEKCTE IOCYHapCTBEHHbIX
3aKyIOK®.

B pesymbraTe KOHCYIbTaTMBHOE 3aKIKYeHME
Cyzma EASC or 30 oxtsa6ps 2017 . momoryio chop-
MUpoBathb opinio juris Poccuiickoit Pepeparuu 1o
BOIIPOCY pery1MpoBaHUsA TaMOXXEHHOTO TpaH3MTa
IpY HepeMeleHNy IPOAyKLMYI U3 TOCY/lapCTB, pa-
Hee BBOJMBIIMX CAHKLUYM B OTHOIUEHUY POCCHUII-
cknx kommanuit (Coegyuennsle IlITaTer AMepuku,
ctpanbl EBpomneiickoro Corosa, Kanazga, ABcTpanns,
KoponesctBo Hopserusa, Ykpanna, Pecmy6muxa
An6auns, Yepuoropus, Pecniybnuka Vicmanpus n
KusxectBo JIuxrenmreiin). Tak, 5 Hos6ps 2020 .
Bepxosublit cyn Poccumiickort ®emepanyy IpUHAT

MeHeHVs B npuka3 MuHcnopta Poccun ot 3 ceHTs6pa 2015 . N2 859 «O6 yTBepKAEHNM OrPaHUYEHNIA Ha yyacTue Crop-
TCMEHOB, HE UMEILLMX MpaBa BbICTYNaTb 3a CMOPTUBHbIE COOPHbIE KOMaHAbl Poccuiickort Mepepanum, BO BCEPOCCUMNCKMX
CMOPTVBHbIX COPEBHOBAHUAX MO BUAY COpTa "XOKKel Ha Tpase"». loctyn: https://rulaws.ru/acts/Prikaz-Minsporta-Rossii-ot-
03.12.2019-N-1023/ (naTta obpatieHus: 09.03.2021).

% Ocoboe mMHeHme cyaby Cyna EBpasuniickoro skoHommuyeckoro cotosa T.H. Hewataesoit ot 10 miona 2020 r. JocTyn: https://
courteurasian.org/upload/iblock/f7b/%D0%9E%D0%9C_%D0%9D%D0%B5%D1%88%D0%B0%D1%82%D0%B0%D0%B5%
D0%B2%D0%B0.pdf (nata o6paLyeHus: 09.03.2021).

€ KoHcynbTaTviBHOE 3akntoyeHune bonbluoin konnerun Cyga EBpasniickoro skoHommnyeckoro coto3a ot 10 uona 2020 r. [lo-
cryn: https://courteurasian.org/upload/iblock/ca8/%D0%9A%D0%97_10_%D0%B8%D1%8E%D0%BB%D1%8F.pdf (gaTta
o6palyeHus: 09.03.2021).

1 3akoHonpoeKT N2586986-7 «O BHECEHNV U3MEHEHMI B OTAESbHbIe 3aKoHoAaTeNbHble akTbl Poccuiickon Oenepaumm B Ya-
CTU PerynnpoBaHuna AeATENbHOCTM CrieLnanbHbIX CyObeKTOB NN3MHIOBOM feaTenibHoCTY». locTyn: https://sozd.duma.gov.ru/
bill/586986-7?sortEventsByDate=datend_down&sortEventsByNum=num_up (gata obpatieHus: 09.03.2021).

62 KoHcynbTaTviBHOE 3akntoueHve bonbluon konnerun Cyaa EBpasuiickoro skoHommyeckoro coto3a ot 30 oktAbpa 2017 T.
Hoctyn:  https://courteurasian.org/upload/iblock/3e3/2.%20%D0%95%D0%AD%D0%9A%20(%D1%81%D0%B2%D0%BE
%D0%B1%D0%BE%D0%B4%D0%B0%20%D0%B4%D0%B2%D0%B8%D0%B6%D0%B5%D0%BD%D0%B8%D1%8F%20
%D1%82%D0%BE%D0%B2%D0%B0%D 1%80%D0%BE%D0%B2)%20-%20%D0%9A%D0%BE%D0%BD%D1%81%D1%83%
D0%BB%D1%8C%D1%82%D0%B0%D 1%82%D0%B8%D0%B2%D0%BD%D0%BE%D0%B5%20%D0%B7%D0%B0%D0%BA-
%D0%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D0%B5%2030.10.17.pdf (nata obpalyeHus: 09.03.2021).

¢ KoHcynbTaTviBHOE 3akntoueHve bonbluoin konnerun Cyaa EBpasninckoro skoHoMmnyeckoro cotosa ot 11 axeapa 2021 r. [lo-
cryn:  https://courteurasian.org/upload/iblock/c03/%D0%9A%D0%97%20%D0%BE%D1%82%2011.01.2021%20%D0%B3..
pdf (nata obpaiyeHuns: 09.03.2021).

¢ OnpepeneHne CyaebHO Konneruy no SKkoHommyeckum cnopam BepxosHoro Cyga Poccuiickoin Oepepaumm ot 5 HoAbGpA
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pellleHne, OCHOBaHHOE Ha IIpaBoBoii nosuuyu Cyza
EASCH.

Kpowme Toro, mpaBosas nosunusa Cyga EA9C ka-
CaTe/IbHO BO3MOXKHOCTY MHOTOKPaTHOTO BBEJEHM:
U3BATUI B UCKIIOUNTEIbHBIX CITyYasax I HOfiep-
KaHMs MyO/IMYHOTO HOPsifiKa OblIa «B 1IeJIOM» IIOf-
fiep>kaHa rocymapcramy — wieHamu EADC®, 4ro
MPEAIIONATraeT CyleCTBOBAHUE OPinio juris BCEX ro-
cypapcTs, yuacTBytomux B EASC.

5.5. leno «O KoH}MMKTe MHTEPeCcOB B OpraHax
EA9C»

Corpynuuku E9K obparmmuce B Cyn EASC
C 3afB/IEHMEM O PA3bACHEHNM IIONIOKEHMII IpaBa
Corsa, MPYMEHVMOro Ipy ITIPOBEIEHNM aTTecTa-
1yu. B ocHOBe [JaHHOTO 3asAB/IEHNA JIEXKANO CIefy-
Iolee: B OJHOM 13 fienmapTaMeHToB EQK BosHuKIa
KOH(QIMKTHAsA CUTYalMsA MeXJY PYKOBOJACTBOM M
HOJYMHEHHbIMY, TP 3TOM PYKOBOJCTBO HAaHHOTO
CTPYKTYPHOTO IOfpasfe/neHNs BXOLUIO B arTe-
CTAalL[IOHHYI0 KOMMCCHIO, KOTOpas HO/DKHA Oblla
OLIEHMBATD IIOYMHEHHOCTDb 3TUX PAOOTHMKOB 1 UX
crioco6HOCTH paborars B E9K.

B cBoeMm koHcymbratuBHOM 3akmodeHnn Cyp
EA3C pan TonkoBaHue MOHATHIO «<KOHMIVKT UHTe-
pecoB», a TaKKe yKasas, YTO YIeHaM aTTeCTaIMOH-
HOJ1 KOMICCUY B XOJIe aTTeCTalluy C/leflyeT pacKphbl-
BaTh, CYIECTBYET /M KOH(INKT MHTEPECOB Y OHUX
U TeX Ke /NIl KaK PYKOBOAMTeNell aTTeCTyeMbIX 1
KaK 4/IeHOB aTTeCTAIYIOHHOI KOMMCCHUML.

ITocne BbIHECEHUA KOHCYNBTATUBHOTO 3aK/IIOUe-
Hua Cyg EASC He cTankuBanca ¢ CUTyalusaMU, B
KOTOPBIX HaO/IONa/ICs KOHQIMKT MHTEPECOB B XOfie
arrectanyy corpynHukos EOK. Beposthee Bcero,
opinio juris KoMuccum B 3TOM KOHTEKCTe TaKKe
6b1710 cHOPMIPOBAHO.

6. BoiBOIBI

HecmoTpss Ha OTHOCHUTENBHO HEMONTYI0 MCTO-
puto cymectBoBanuda, Cyn EASC B xope cBoeit

IeATeIbHOCTY BbIHEC CYIECTBEHHOE KOINYECTBO
pelleHnil M KOHCY/IbTaTUBHBIX 3aK/II0YEeHNIT B pas-
mmyHbIX cepax uHTerpamyu. K Hactosmemy Mo-
MEHTY CJIefjyeT IIPM3HATDh YCIIEIIHbIM OIIbIT MCIIO/I-
HeHuaA aktoB Cypma EASC - pemenus, mmeromine
3HaueHue erga ommnes, CIOCOOCTBYIOT BOCCTaHOB-
JIEHVIO HapYLIEHHBIX IIPaB ¥ HAIPaBICHNIO Cyaeo-
HOII npakTuky, ucnonuawTca E9K, a taxxe rocy-
mapctBamu — wieHamu EASC B HalMOHa/IbHBIX
IOPUCAMKINAX (33 MCKIIOYEHNeM C/ydaeB, KOIZja
Cyn EASC «mocsraeT» Ha KOHCTUTYLVIOHHDII
IPaBOIOPAJOK); KOHCY/IbTaTMBHbIE 3aK/IIOYEHMNA
Cyna EASC nomoratot popmupoBaHmio opinio juris
rocynapcts — wieHoB Coro3sa 1 camoit E9K.

Tem He Menee, Cyzr, EASC B cBoeil feATeNnbHOCTI
He C/IMIIKOM BHUMATEIbHO OTHOCUTCA K CBOEIl JKe
IpPaKTUKe 110 HPeAbIAYILUM fieflaM, IIOpOil OTCTY-
Ias OT BBIPAaOOTaHHBIX paHee UM CaMVM IIOfIXOJOB.
Kpome TOro, mpo6meMHBIM BOIIPOCOM  SBJIACTCA
OTCYTCTBME DPas3bsACHEHUI CO CTOPOHbBI BCeX Bep-
XOBHBIX CYJJOB roCcyflapcTB — 4jieHoB Colo3a 0 ToM,
KaKoe 3HadeHMe cjaefyeT npupasarh npakruke Cyza
EASC npu paspelieHnn fes HalMOHAJIbHBIMU CY-
mamu. [IpuHATYIE faHHDBIX pa3bsACHEHUI B ApMeHNH,
Benmapycy n Kuprusum nomorno 61 HalMoHaIbHBIM
CyZlaM YKa3aHHBIX CTpaH 6ojiee BHIMATeIbHO OTHO-
cutbea K npaktuke Cyga EA9C.

ITo HanmeMy MHEHMIO, TaK>XXe CIIOPHON ABIAETCA
npaktuka Cyma EASC mo mpuHyAuTENIbHOMY JC-
IIOJIHEHNIO €T0 JKe pelleHmil. B Hacrosuee BpeMs
Cyn ucxoput u3 Toro, 4ro Komuccusa Bopase camo-
CTOATE/IbHO PellaTh, KaK CefjyeT MCIOIHATD ero pe-
menus, Cyf Ipy 3TOM He IIOJBEPraeT B 3TOI YacTH
Komuccuio ckpynynesHoMy KOHTPOJIO, YTO MOXKET
HEraTMBHO CKasbIBaTbCA HA 3alMTe IIPAB JINMI, YbM
TpebOBaHNMA ObIIN YIOBIETBOPEHBI B Cy/ieOHOM IIO-
pAJKe, a TAKXKe Ha MHTEIPaLy B LI€JIOM.

Paspemienne ykasaHHBIX BOIIPOCOB Ha HalMoO-
HAJIbHBIX ¥ HA/JHALIMOHAJIbHOM YPOBHAX IIOMOITIO
OBl VICTIOIHMMOCTY PELIEHNIT M KOHCY/IbTaTHBHBIX
saxmovyeHuit Cyga EASC.

2020 r. N2 309-3C20-6309 no peny N2 A76-43058/2018. [octyn: https://legalacts.ru/sud/opredelenie-sudebnoi-kollegii-po-
ekonomicheskim-sporam-verkhovnogo-suda-rossiiskoi-federatsii-ot-05112020-n-309-es20-6309-po-delu-n-a76-430582018-
/ (paTa obpaiieHusa: 09.03.2021).

% CnpaBka o peanu3aumm nopyyeHus CoeTa EBpasuiickoii skoHoMUYeckon kommccum ot 11 ceHtabpa 2020 r. N2 37 (Ony-
6511MKoBaHa He 6bina).

% KoHcynbTtaTBHOE 3akntoueHve bonbuon konnernn Cyaa EBpasmninckoro SKoHOMUYECKOro coto3a ot 3 uoHA 2016 . [lo-
ctyn: https://courteurasian.org/upload/iblock/909/2.9%620%D0%A1%D0%BE%D1%82%D1%80%D1%83%D0%B4%D0%BD%
D0%B8%D0%BA%D0%B8%20%D0%95%D0%AD%D0%9A%20-%20%D0%9A%D0%BE%D0%BD%D1%81%D1%83%D0%B
B%D1%8C%D1%82%D0%B0%D 1%82%D0%B8%D0%B2%D0%BD%D0%BE%D0%B5%20%D0%B7%D0%B0%D0%BA%D0%
BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D0%B5%2003.06.2016.pdf (nata obpatieHus: 09.03.2021).
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