MEXJIYHAPOJTHOE

YI'OJIOBHOE IIPABO

Bo3HHKHOBeHHME M Pa3BHTHE MEXIYHAPOXHOIO
YrOJIOBHOTO IPaBOCYIMsA

banan O.U.*

YronoBHOE IpaBo KaK CaMOCTOSTENbHAA OTPACHIb MEXIYHAPOIHOTO IpaBa
00pa3oBajiocs ocie BTopoi MHPOBO#i BOHHEL. [IoBOAOM Ms 3TOTO MOCITY-
YKIWIO YTOJI0BHOE HAKa3aHHE BOCHHBIX NIPECTYIIHUKOB, a TAKOKE JIUL, COBEP-
[IMBINKMX NPECTYIUICHHA NPOTHB MHPa H MEXIyHapoAHoH 6e3omacHocTH
MyTEM pa3BiA3bIBAHUS BOHHBI.

Ho sneMeHTHI MEXTyHAPOAHOH YTOJOBHOH OTBETCTBEHHOCTH MOSIBHIIUCH
HAMHOTO paHbllle COBPEMEHHOM 310XH. IIlepBbie HOPMBI MEXIYHAPOIHOTO
YrOJIOBHOIO 1IpaBa CBs3aHbI C BOWHAMH. Y Pa3sHBIX HapOIOB €IE C IPEBHUX
BpEMEH CYILECTBOBAIH MPABHIIA BEJACHUS BOHHBI, COMIACHO KOTOPHIM Ha-
NaJarouHe CHIIbI, JOIYCTHBIINE HACHILCTBEHHBIE NEHCTBHUA IPOTHB 4acT-
HBIX JIHII, @ TAKKE UX COOCTBEHHOCTH, MPH3bIBAITMCh K OTBETCTBEHHOCTH ' .
Tak, B kaHOHHYeCcKHX 3aBeTax CBATOro ABryCTHHA M B KOHLIETIHAX ApHC-
TOTEJIA €CTh NpaBWIa, Kacaonuecs GOpM BEICHHA BOHHBI.

B cpenHeBexoBbe KaTONNYECKAas HEPKOBB NMBITACTCA IIOACIACTUTH» BeE-
JeHUe BOHH, o06pa3ys pasHble yupexIeHus, Takue kak «Mup [ocnonay,
[PEAOCTABIIOMIKE 3ALUUTY TAKHM KaTErOpUsAM JIHL, KaK CBALIEHHOCNTY-
KUTEIIH, XKEHIIUHBL, JETH U NOXKUIbIe M0au. Jipyroe yupexaeHue — «lle-
pemupue locrioga» — 3anpemano BeAEHHE KaKHX-THOO BOEHHBIX OIepa-
LIl BO BpeMs CBATHIX Npa3sfgHUKOB. OTKIOHEHUSA OT 3THX IPABWI BACKIH
3a coOOH CTpOTHE HaKa3aHHA.

* Banan Oner MBaHOBHY — [1.10.H., ROLEHT, 3aB. kadeapoit nyGanuxoro npasa Kpumusnorno-
rudeckoro YHusepcurera Pecny6nuku Mongosa.
' Dr. Cretu Vasile. Drept Internagional Penal. Ed. “Tempus Romania”, Bucuresti, 1996. P. 12.
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I'yro I'pounit (1583-1645), ocHOBaTeNs MEXAYHAPOAHOrO NpaBa Kak
HayKH, YTBEP)KIAET, YTO KDKIOE YEJIOBEYECKOE CYIECTBO MMeeT ¢yHna-
MEHTaJIbHbIE IPaBa, H HAPYILCHHE 3THX [IPaB CYUTAETCA MPECTYIICHHEM? .
I'pounit BELABHHYJ HACIO B MEXAYHapOJHOM IIpaBe B €€ HayalbHOH ¢op-
M€, CYILHOCTb KOTOpPO# COCTOHMT B TOM, YTO FOCYJApCTBO AO/KHO HAKa3bl-
BaTb HE TOJIBLKO BHYTPEHHHUX IPECTYITHHKOB, HO H T€X, KOTOpPbIE HApYIIAIOT
MEXXIYHapOIHOE MPaBo.

B cBoeii ocHOBHO# pabote «De jure belli ac pacis», koTopas BbllLIa
B cBeT B 1625 roxy, ['pounii koHCTaTHpYyeET 1OJMHOE HECOONIONeHHE FyMa-
HUTapHBIX IPaBUI B BOHHE, pacnpocTpaHuBiueecs rno Bced Erpone. Ero
paboThl 3HAYUTENBHO MOBIHAIH Ha MEXIYHAPOAHOE IOPUIHYECKOE MBIII-
JICHHE U TIPAKTHKY MOCIENYIOMEH JTO0XH.

MesxnyHaponHas yroJloBHas OTBETCTBEHHOCTB IpHoOpeTaer bonee yer-
Kue KoHTypbI B Hayasie XIX Bexa. O6 3TOM CBHAETENLCTBYIOT IPABIIIA MEXK-
IyHapOIHOTO [IPaBa B OTHOILIEHHH BOIOIOIHX, KOTOPHIE HALIIJTH CBOE MECTO
BO BHyTpeHHeM npase CIIIA.

Ocobyro ponb B IPOABHKECHUH U KOAUGHKALUH BOSHHBIX IPaBHJ CHIT-
paus1 KpacHsiii Kpect, cozgannsiii B 1863 rony u nepeMMeHoOBaHHbIH B Mex-
nynapoanbsiii Komurer Kpacaoro Kpecra (1880). biarogaps ero ycunnsam
ObUTH noanHcaHsl psax cornamenuii: XKenesckoe 1863 roaa, ['aarckue 1899
u 1907 rogos. K npumepy, IV INaarckoe comamenue, kacawouieecs o0bya-
€B ¥ 3aKOHOB BOWHBI, CBOHM [loy0keHHEM 3anpelaeT COBEpPUICHHE BOEH-
HBIMH HEKOTOPbIX JEAHHH, TAKHX KaK:

— yOHIICTBO WIH PaHEHHE CIOKHUBILUX OPYXKHE HIH COABLINXCS;

— 60oMbapAMpPOBKH U paspyliieHHE FOPOAOB, CEJl WIH HE3aLIMIIEHHBIX
AHITHLL

— HeyBa)KMTENbHOE OTHOLIEHHE K JKU3HH M 4YEeCTH IrpaxkiaaH, rpabex
HX MMYILECTBA;

— OKa3aHHE HEKBaNH(QUUHUPOBAHHOH MEIULIMHCKOH MOMOILM IUIEHHBIM,
MaccoBoe H30HEHHE IpakAaH, YOHHCTBO 3aJI0XKHHKOB.

[aarckue cornauleHus, HECMOTPS Ha TO, YTO MMH HE NMpPEXyCMAaTpHBa-
JIMCh HAKa3aHMUs, CHIIPAJ¥ OTPOMHYIO POJIb B Pa3BUTHH MEXIYHapOAHOTO
ryMaHHTapHOro MpaBa BBEJEHHEM MHOXXECTBA 3alIPETOB U yTBEPIKACHUEM
T'yMaHUTApHbIX NPUHLHUIOB.

Tocne neproit MMPOBOH BOMHBI MUPHBIE JOTOBOPBI, 0cOOeHHO Bepcans-
ckuit 1919 rona, HrpaioT BaKHYIO pOJIb B Pa3BUTHH MEXIYHAPOLHOIO Yro-

?Malaurie P. Antologia géndirii juridice. Ed. Humanitas, Bucuregti, 1997. P. 99.
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JOBHOTO IIPaBa, a TAIOKE B YCTAHOBJICHHUH YTOJIOBHOH OTBETCTBEHHOCTH
¢u3UIECcKOro MU’ .

BepcajbCkHHi HOTOBOp HpPENyCMaTpHBaJl CO3NAHHE MEXIYHapOXHOIO
TpubyHayna ¢ MOJHOMOYHEM CYAUTh ObIBIIEro KopoJia I'epmaHuH
Bunbrensma II [OreHIonepHeKoro 3a «TsHKKOe OCKOPOJICHHE MEXTyHapOI-
HOH MOpaJIH M CBAIIEHHOTO aBTOPHTETA MEXIYHAPOIHBIX CONNIAIIEHUIN.
TonnaHackoe MpaBUTENBCTBO OTKA3all0 B 3KCTPAJUIMH OBIBHIETO HEMell-
KOO KOpOJIfi, @ TEPMAHCKOE MPABHUTENILCTBO, B CBOIO OYepelb, OTKA3aJI0
BBLIATh BOCHHBIX IIPECTYNHUKOB, H TONBKO LIECTh HEMELKHX O(HLEPOB,
KOTOPBIE HAXOAMIIKChH B IUIEHY, OBUTH OCYKAEHBI PpaHIy3CKHUMH U aHIIIHA-
CKHMH TpHOyHaNIaMHu.

HecMotps Ha ToT daxT, yTo npeanucadus Bepcansckoro gorosopa
He NPUMEHSUIHCH B [IONHOM 00beMe, OHH NPEACTABIAIOT OIPOMHOE 3Haye-
HU€ UL pa3sBUTUA MEXIYHapOIHOro yrojsoBHoro nmpasa. Takum obpaszom,
BIIEPBBIE OABIAETCS IOHATHE BOSHHOTO NPECTYILUICHHA U TAKOKE BIIEPBBIC
[1aBa TOCYAApCTBa BBICTYIIAET B KaYECTBE OTBETYHKA 32 HapyLICHHE HOPM
MEXIYHapPOIHOTO IpaBa.

B nepuoa MeXIQy AByMs MUPOBBIMH BOHHAMH MEXIYHapPOXHOIO YTONOB-
HO€ IIPaBO JOMNOJHAETCA HOBBIMH HOPMAaMHU OIPaHMYHBAIOILEro W 3arnpe-
IIAIOILETO XapaKTepa B 00J1aCTH BOSHHOTO MPaBa, a TAloKe HOBBIMH COIVIa-
LICHHSAMH O MEXZYHapOIHBIX HPECTYIUICHHAX.

B 1925 rony B JXKenese 6bu1 npuusaT [IpoToKos 0 3anpelieHHH HCIoNB30-
BaHUSA Ha BOHHE TOKCHYHBIX, YAYIIAIOMHUX ¥ APYTrHX NOJOOHBIX ra3oB
u Oakrepuonoruueckoro opyxus, B 1928 roxy 6su1 noanucas [lakr Briand-
Kellogg*, xoTopslii 3anpeman BOiHy Kak CpeICTBO BEAEHHS MEXIYHapOa-
HOH nonutHkH, B 1929 rony B XKeHeBe 6bUT0 IPHHSATO HOBOE COIVIAIICHHE
«O6 ymy4IilIeHHH Y4acTH paHeHBIX U OOJIBHBIX COIO3HBIX apMHi», Mpexyc-
MaTpPHBaIOLiee CTPOrOe HaKa3aHHE HapYUIMBIUMX JaHHOE COlallieHHe.

[Tocne BTOpOi MHPOBOI BOHHBI MEXKAYHAPOAHOE NMPABO NOTYYHIIO Kaue-
CTBEHHO HOBBIH HMITYJIBC U Pa3BUTHA. JTO HO3BOJIMIO aBTOPAM MEKITY-
HapOIHOTrO NpaBa CYUTATh, YTO 3apOKIEHHE COBPEMEHHOTO MEXAyHap
OIHOTO YTOJIOBHOIO NPaBa MPHUXOIUTCI HMEHHO Ha 3TOT IIEPHO, YTO IOI-
TBEPXKAACTCS BHOH DBOJIONUEH B IOPHIMYECKHX HAyKaX, MOBBIHICHHEM
OTBETCTBEHHOCTH 32 NPECTYILICHHS: IIPOTHB YEJIOBEYHOCTH M I'yMaHU3Ma,
3a BOGHHBIE NPECTYyIUIEHH. BaXkHyio ponp B pa3sBHTHH MEXITYyHapOOHOTO

3 Aurora Ciuca. Drept international public. Ed. “Cugetarea” lasi, 2000. P. 244.
4 MexayHapoaxoe ny6nuuiioe npaso: Yue6uuk / [lox pen. K.A. beksawesa. M.: U3pnarens-
ctBo «[Ipocnekt», 1998. C. 46.
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YTOJIOBHOTO MIPaBa B IUIAHE MEXIOCYAAPCTBEHHOIO COTPYIHHYECTBA B HHK-
PHUMHHHPOBAHHH H IIPECEYEHHH HEKOTOPbIX AEAHHH, COBEPILICHHBIX OTCIb-
HBIMH JIMI[aMH HE B Ka4€CTBE areHTOB KaKkoro-aubo rocyaapcTea, a B 4acT-
HOM INOPAJIKE, HAHECIIHX CEPhE3HbIH yIepO LEHHOCTAM BCEro MEKIyHa-
poaHoro coobmecTsa, chirpaia Opranusanus O6peauHeHHsx Hanuii.

Bropas mupoBas BoiHa, OyrydyH 1o cBOeH CyTH THIIHYHO arpecCOpPCKOH,
SABWIACh I'PyObIM HApYIICHHEM HOPM MEXTyHapOJHOTO [IPpaBa, COCTOALLNM
B COBEPILICHHH CHCTEMaTHYECKHX IIPECTYIUICHHH IPOTUB BOIOIOLHMX H MUP-
HBIX rpaxkaaH. Bompoc o co3manuu MeXayHapoqHOH HHCTaHLIMH U OCYXK-
JCHHA BOCHHBIX NPECTYIIHUKOB ObUI ITOCTABJIEH €Ii€ BO BpEMs BOHHBI.
B 1942 ropy 6su1a co3nana MexayHapoaHas KOMHCCHA IO paccnenoBa-
HHIO BOCHHBIX MIPECTYIUICHUH. B 3TOM ke rogy Haxoadmuecs B M3THAHHH
[IPaBHTENBCTBAa OKKYNHPOBAHHBIX HAIIMCTAMH CTpaH noanucaiu B Jlonmo-
HE JICKJIapallvIo, H3BECTHYIO 0] Ha3BaHueM «Jleiiapanus ot Saint James
Palace». 310 mepBbIit AOKyMEHT, B KOTOPOM T'OBOPHTCA O MPECEYEHHUH BO-
€HHBIX NPECTYIUICHUH WIH JPYTHX NESHHH, HAllPaBJICHHBIX [IPOTHB MHP-
HOTO HaceneHHus. BrocneacTBHu ObUIH NONIHCAHbl H APYTHE JOKYMEHTHI,
Kacalouecs Haka3aHUsA 3a BOCHHBIE MIPecTyILIeHHA: «Jlexnapauss o xec-
TOKOCTH U 3BEpPCTBEY, IPHHATasA Ha MOCKOBCKOH KOH(pEpeHIMH B OKTAOpe
1943 roma, «SInTHHCKOE corallicHHe», IpHHATOE B ¢eBpaie 1945 roxa,
«ITotrcoamckoe cornanreHue» (aBryct 1945 roaa), «CornaiieHue o npecie-
JOBaHHHM M HAKa3aHHH KPYNHEHIIHX BOECHHBIX NPECTYIIHHKOB, NESHHA KO-
TOPBIX HEe UMEIOT reorpaduueckux rpaHuip (aBryct 1945 roma), Ha ocHo-
BaHHM KoToporo 0bu1 cozgaH HiopHGeprckui MexIyHapOIHbBI BOCHHBIH
TpubyHain. Croza ke MOXHO NPUYHCIUTh U [IpoBo3raiieHue ot 19 sHBaps
1946 rona BepxoBHoro KomMaHnyromero COl3HBIX BOHCK, Hd OCHOBaHHH
KoToporo ObuT co3iaH TOKHMHCKHI MEXIyHApOIHbBIH BOEHHBIH TpHOyHa
B LeJIfX MPecleNOBaHMA U HaKa3aHUs KPYMHEHIINI BOSHHBIX IPECTYHU-
koB JlanbHero Bocrtoka.

¥YeraB Hropabeprekoro BoeHHOro TpHOyHasa 3akiioqani B cebe B OCHOB-
HOM HOPMBI IIPOLECCYATBHOTO XapaKTepa , Oyay4H Ype3BbIYaiiHOH cynes-
HOH HHCTaHIMEH, CO3AaHHOH TOOEJOHOCHBIMH FOCY1apCTBAMH, IPEYCMAaT-
pHBajl Haka3zaHHE 3a )KECTOKOCTh M 3BEPCTBO, MPOABICHHOE TOJBKO IIPO-
THBHHKOM. [ToyTH Bce BHMIBI NpeCTYIUIEHHI, KOTOPHIE PaCCMaTpUBAIHCH
TpuOyHaJIoM, OBLIIM COBEpUICHBI U MOOEAMBIIMMH rocyaapcTBaMu. Mex-
IYHApOAHBIM Ha3bIBAICS TPUOYHAN TONBKO MOTOMY, YTO ObUI CO31aH Ha
OCHOBE MEXXIYyHApOAHOTO corvianieHHs (JIOHIOHCKoE coralleHHe), HO Coaa
BXOJHITH TOJILKO NOOEANBILIHE rOCYAapCTBa, BCE CYABH ObLIH TOABKO M3 3THX
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CTpaH, TOrAa KakK OT NoOeXIeHHBIX rocyaapcTB He ObUIO HH OJHOTO IIpea-
CTaBHTENA, KaK 3TOro tpeboBan Obl NPUHIMI PaBEHCTBA M NIPABOCYIAMSA.
Tpubynasn He ObL1 CO3AaH HA OCHOBE COIYIACHS BCEX CTPaH MO KakoMy-1u60
obmenpunsaToMy npuHuumy. [Ipouenypa ocyxaeHUs 3a4acTylo MPOTHBO-
pedniIa eJHHOM KOHUEMIMH MEeXIYHaPOJHOro NPaBOCYAHUs, CyIbH B OCHOB-
HOM ObLIM BOEHHBIMH Y NIPHMEHTH YIIPOILEHHYIO MPOLEAYPY BHIHECEHHSA
IIPUTOBOPOB® .

Cratbs 6 YcTaBa npenycmarpuBana cyneOHble HOTHOMOYHS ratione
materia TpubyHajla 4 OTHOCHNIACh K:

— MpeCTYIUIEHHAM NPOTHB MUpa (MOATOTOBKA, Pa3BA3bIBAHUE U BECHHUE
arpeccopckod BOHHBI, C HAPYHICHHEM I'DAHHL, MEXAYHAPOOHbIX COIiale-
HUH WIM y4yacTHe B JaHHBIX JEHCTBHAX);

— BOEHHBIM NPECTYIUICHUAM (HapyUICHHE 3aKOHOB M OObIYACB BOWHBI,
yOUHCTBO, MJIOXOE JICYEHHUE M AeNnopTalisd U3 3aXBaYCHHBIX TEPPUTOPHI
HACEJIEHHs UM NPHHYAUTENBHbIX paboT, yOHHCTBO MM IUIOXOE JieueHHE
[UIEHHBIX HJIH JIMIl, HAXOAAUIMXCS B MOpe, YOUHCTBO 3aJI0HHUKOB, rpabex
nyOIMYHOH ¥ 4acTHOH COOCTBEHHOCTH, paspylueHHe Oe3 NMPUYHHBI Hace-
JIEHHBIX [TyHKTOB WM MX pasrpabneHue 6e3 HEOOXOOUMOCTH);

— NpeCTYMIEHHSM NMPOTHB FyMaHHOCTH (YGUIMCTBA, YHHUTOXEHHS,
obpatieHue B pabcTBO, AENOPTALIUS IPAXKARHCKOIO HACEICHU, MOJIUTHYEC-
KHE, PACHCTCKHE HJIH DEIHIHO3HBIC NPECICIOBAHUS).

Tpubynan uMen npaBo CyAMTh JHOOOE JIMIO, COBEPLIMBLIEE CAMOCTO-
TENBbHO HIIH B COCTaBe KakoH-IHOO opraHM3aluy 1000€ U3 NepeduciieH-
HBIX BbILIE NIPECTYIUIEHUH. PyKoBOAHTENH, OpraHU3aToOphl, IPOBOKATOPHI
HWIH COOOIHMKH, UMEBLIME OTHOMIEHHE K KAaKOMY-JHOO NMpEeCTYIUICHHIO,
NpEeAYCMOTPEHHOMY YCTaBOM, ObUTH OCYKAEHBI 32 JEHCTBUS H APYTHX JIUL,
y4acTBOBaBILHUX B NIpecTymieHuH. OTBETYMK BhICTYnas 160 Kak noacrpe-
KaTenb, MO0 KaKk COy4aCTHHK.

Heobxoaumo oTMeTHTH, 4TO YCTaBOM ObUIO PacIIMPEHO MOHATHE «BO-
€HHBIH [IPECTYMTHHUK [0 CPaBHEHHUIO C IPEIIECTBYIOIMMH HopMaMH. Ecin
J0 3TOr0 aBTOPaMU BOCHHBIX [IPECTYIUICHHHA CUNTATHCh BOCHHbIE HITH FPaXk-
JaHCKMeE JIMLA, Y4aCTBOBABIIHE B BOEHHBIX NCHCTBUAX, TENEph MO 3TY
KaTeropyIo MOIIANAI0T U IPAKIAHCKHE JHLA, HE Y1aCTBOBABIUHE B BOEH-
HBIX ONepanusx®.

5Tonel Clogci, Ion Suceavi. Tratat de drept international umanitar. Bucuresti, 2000. P. 682.

¢ Stelian Sciunag. Rispunderea internationald pentru violarea dreptului umanitar, Ed.
ALLBECK. Bucuresti, 2002. P. 100.
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Ha ocHoBanuu ctatb 9 YeraBa TpuGyHan ObU1 yIIOTHOMOYEH 3as1BJIATD,
YTO IpyMNIa HIH OPraHH3allis ABJIETCA KPHMHHAJIBHOHN B Cliydae, €CJiH
B pesynbrare cyneOHoro pazbHparessCTBa yCTaHOBJIEH (DaKT BUHOBHOCTH
OOBHHAEMOTO, KOTODBIH ABIIACTCS WICHOM 3TOH I'DYIINbI HIIH OPraHU3alHH.
Tak, B cBoe BpeMs I'ecrano, CC u pykOBOACTBO HEMELIKOH HallHOHaJ COLH-
ATMCTHYECKOH nmapThH ObUIH OOBARICHB KpUMHHAIBHBIMH.

TpuOyHas ObUI yNONHOMOYEH CyAUTH OOBHHSAEMBIX B MX OTCYTCTBHE,
B ClIy4ae, €ClM OHHM He ObUIM HalJeHBI, IPUroBapUBaTh HX K CMEPTH WIH
K OpYI'HM HaKa3aHHAM, KOTOPble CUHTAIHCH NPaBHWIbHBIMH, 4 TAKKE NOJ-
BEPTrHYTH AOMOJNHUTENBHBIM HaKa3aHHUAM, TAKUM KaK KOH(HCKaUHs [pH-
0OpeTeHHOTO UMYILECTBA.

C uensio obecrnieueHys TBEPAbIX rapaHTHH OOBHHACMBIM B TOM, YTO OHH
CYIMMBI CIIpaBeIJIMBBIM IIPOLIECCOM, cTaThi 16 YcraBa npemycmarpusaiia
npaBo OOBHHAEMOIO Ha 3aHIUTY, KaK CAMOCTOATENBHYIO, TaK M Yepe3 aBo-
karoB. JIns MCMONB30BaHUs JIOOBIX HoKa3aTeascTB TpubyHan He GbLn
OrpaHHYeH HUKaKuMH (opMabHOCTAMH.

Ceoro nesTeasHoCTh TpubyHan Hadan 20 HosOps 1945 roaa, k 1 okTa6-
psa 1946 roaa 6su10 npoBeaeHo 403 nyOnu4YHBIX 3acefaHHs, HA KOTOPBIX
6bumy 3acaymansl 116 cBugeresnei, 19 o6BUHAEMBIX U PEYH aBOKATOB
B HX 3aIiMTY, BBIHECEHBI CJICAYIOIIHE IPHIOBOPBI: K CMEPTHOH Ka3HH NpH-
rOBOpEHBI 12 uenoBek; K NO)KU3HEHHBIM [IPHHYIUTENLHBIM pabotam — 3 ye-
JIOBEKa; K JIUIIeHH:0 cBoOOAbI Ha cpok oT 10 mo 20 net — 4 yenoseka.

MexayHapoaHbiii BoeHHBIH TpuOyHan no JaneHemy Bocroky, u3Bect-
HBIHA enle kak Tokuickuii TpubyHau, ObUT CO30aH A OCYXKIEHHS KpYIl-
HeHINX BOEHHbIX NpecTynHukoB JJanbHero BocTtoka. Xaptus atoro tpu-
OyHana 6pL1a noxoxa Ha Ycras HropHOeprckoro TpubyHasna, pasHuLa co-
CTOsJIa JIMIIb B TOM, YTO TOKHHCKHH HMMEJ NOJHOMOYHA CYIUTH TOJIBKO
OTHENbHBIX MHIMBHIOB, @ HE OPIaHU3aLMH, @ TAKOKE B €r0 KOMIIETEHLHIO
HE BXOIWIH NPECTYIUIEHHS NPOTUB YEIOBEYHOCTH.

Opranu3anuoHHas cTpyKkrypa Tokuiickoro TpubyHasia B KOpHE OTJIHYa-
nace ot Hropubeprekoro. CIIIA 6butH eIHHCTBEHHON AOMHHHPYIOIUEH CH-
JI0H B SInOHMH, 1O 3TOHM NpuyHHEe BepxoBHBIH KOMaHIYIOIINHN COIO3HBIX
cwi, Oymydn aMepHKaHLEeM, ObUT YIIOMTHOMOYEH Ha3HA4yaTh Mpeicenaress,
CyAeH U reHepalbHOro NpoKypopa Tpubynana. Takum o6pasom, CILIA ceir-
paJIH 3HaYHTEIbHYIO posib B 00pa3zoBaHuu TpuOyHana.

TpouenypHsie npasiia ¥ CyneOHbIE rapaHTHH, @ TAIOKe FApaHTHH, Kacaro-
HIMeCs OTBETCTBEHHOCTH OOBHHAEMBIX H HAKA3aHHH, KOTOpbIE MOI' IIPHMEHHTH
Toxwiiciai Tpubyna, 6pum agaoruussl YeraBy Hioprbeprekore TpubyHana.
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Tpubynan ornacun npurosops! 12 HosnOpsa 1948 roma. K cmeprHoOif kas-
HH OBUIH NIPUIOBOPEHB! 7 YEIOBEK, K NTOKH3HEHHOMY 3aKTI0deHHuIo — 11 ye-
JIOBEK, K TIOPEMHOMY 3aKTIOYEHHIO Ha Pa3fINUHBIE CPOKH — 7 YENOBeK.

Heo6xonuMo 0TMETHTD, 4TO, HECMOTPA Ha TOT ¢axT, YyTo 002 YHOMAHY-
ThIX TpUOyHasna pachOpMHPOBAIHCH IIOCIIE BBINOJIHEHUS NOCTABIEHHEBIX
3a7ay, NOJIOXKEHU YcTaBa, IPedyCMaTpPUBAIOLIHE BOCHHEIE NPECTYILIEHHS
U MIPECTYIUICHUS NIPOTHB YEJI0BEYECTBA, OCTAIOTCS U BIIPEIb ACHCTBYIOIH-
MH B CHJIy TOTO, YTO OHM ObUIN yTBepxIeHbl Pezomonueii [eHepanthoit
AccamOnen OOH Ne 3 (I) ot 13 ¢eBpana 1946 roga u Ne 95 (I) ot 11 me-
kabps 1946 rona u npopo3riauleHs 6€3 CpoKa AaBHOCTH H BHE 3aBUCHMO-
CTH OT JaThl COBEPILEHHUA, a Taroke KoHBEeHIMEH O HEMPUMEHHMOCTH CpOKa
IaBHOCTH K BOSHHBIM MPECTYIUICHUSM U IPECTYIUICHHSAM NIPOTHB YelloBe-
4yecTBa OT 26 HoAOps 1968 rona.

INomumo MexayHapoaHBIX BOEHHBIX TpuOyHasoB ObuUiM 06pa3oBaHBI
U HalHOHANbHbIE TPHOYHANIbI, KOTOPbIE CYAUIH H BBIHOCHIIH MPHTOBODHI
BOCHHBIM NPECTYIIHHKAaM Ha OCHOBaHHHM HALMOHAIBHBIX 3aKOHOB, B OCO-
OGEHHOCTH 3a HapylIEHHE BOEHHBIX OOBIYaEB M 3aKOHOB.

K koHny HOs6ps 1948 rona OpUIH apecTOBaHbI 33 BOSHHBIE [IPECTYILIE-
HHUs 7109 uenoBek, BKIIIOYAst JIUL, NPEACTABACHHBIX CYAY 32 0CO00 TSHKKHE
npectymnenns Toxuiickum u Hiopubeprexum Tpubynamamu. B xoze pac-
CMOTpeHHA Jen ObUIH ocyxaeHbl 3686 yenosek U 924 onpaeaansl. K cMep-
THOH ka3HM npurosopensl 1019 yenosek, uMenu Mecto 33 cnyyas camo-
yOuticTBa 00BHHsAEMbIX, 2667 YeIOBEK NPUTOBOPEHBI K TIOPEMHOMY 3aK-
JMI0YEHHI0, U 2499 cinydaeB OCTalHCh HepacCMOTpeHHbIMH. K koHIy
1958 rona Bcero OsU10 oCyXxaeHO 15025 BOSHHBIX PECTYTHHKOB' .

Hropubeprekuit MexayHapoaHbId TpuOyHaL, TaK e KaK U TOKUHACKUH,
HMeEeT OIPOMHOE 3HAYCHHE B Pa3BUTHH MEXIYHAPOAHOTO YTOJIOBHOTO IIPaBa,
H B 0COOEHHOCTH MEXKIYHAapOAHOH YIOJIOBHOM OTBETCTBEHHOCTH.

KonnuecTBO BOEHHBIX KOHQIHKTOB 3HAYHTEIBHO BO3POCIO MOCIHE
HCYE3HOBEHHUSA ABYMOJSPHOCTH B CHCTEME MEXAYHApPOAHBIX OTHOILEHHH.
BonbIMHCTBO 3TUX KOH(IHKTOB HE HOCHIH MEXIYHApOIHbIH XapakTep.

MexayHapoaHbli yrojaoBHbI# TpubyHan no IOrocnaeuu 6bu1 06pa3zo-
BaH KAaK OTBETHAs PEeaKLMd Ha yOHHCTBA, HACKINS U STHHYECKHE YHCTKH,
npoucxoasimue B IOrocnaBuu B TakoM Maciurabe, kotoporo Eepomna
He 3Hasa ¢ KOHIa BTOPOH MHUPOBOIi BOHHbI® .

" Prof. univ. dr. Dumitru Mazilu. Dreptul pacii. Tratat. Ed. ALLBECK. Bucuresti, 1998.
P. 336.
& Anronno Kaccese. Ipeaucnosue GuiBuiero npeacenarens MexayHapOAHOTO YTONOBHO-

ro TpubyHana nmo 6siBiuedt FOrocnasuu // Mexaynaponusiii XKypHan Kpachoro Kpecra.
Ne 19, HoaOpb-aexabps 1997. C. 695.

139



Cogert bezonacHoctH OOH HeomHOKpaTHO OCYXKJaji HapyIIEHHsS HOPM
MEeXAyHapOIHOro ryMaHuTapHoro npasa. Taike Coset bezonacHocTH no-
TpeGOBaT OT BCeX KOH(IMKTYIOIUX CTOPOH coOmoneHns obs3aHHOCTEI,
BBITEKAIOIIMX M3 ME&KIYHAPOIHOTO IyMaHUTApHOTO NpaBa, H 0cOOeHHO U3
XKenepckoro moroopa 1949 rona. HecMoTps Ha 3T0, HOBeIeHHE CTOPOH
CTaJI0 HEJOIyCTHMBIM, IIO3TOMY POAMIACH HIEAd HOBOH MEXIYHapOAHOH
YTOJIOBHOH MHCTAHIMY Ui HaKa3aHHs 332 BOCHHbIE NIPECTYIUICHHA H TIpe-
CTYIUIEHHS [IPOTHB 4EIOBEYECTBA.

Coget be3onacHoctu OOH, xoHcTatHpoBaB TOT (aKT, YTO CHTyaLHs
B IOrocnaBuu sBnsercs yrpo3oif MHpy M MEXIyHapoAHOH Ge30IacHOCTH,
pemaer Pezomouueii Ne 808 ot 22 despans 1993 rona obpasoBars Mex-
IYHapOIHBIH TPHOYHAN JUI OCYXIEHHA JIHL, OTBETCTBEHHBIX 32 rpyboe
HapyleHHe MEXAYHaPOAHOIO I'yMaHHTapHOT O IIPaBa, AONyILEHHOE Ha Tep-
putopuu OpiBiie IOrocnaBuu HauKHas ¢ sHBaps 1991 roaa.

YyTe nosxe, 25 mMas 1993 rona, Coserom besonacHoctH, Pesomonu-
eit Ne 827 ObL1 mpHHAT YcTaB MeXIyHapoIHOro yrojioBHOro TpuOyHala
o IOrocnasum.

Takoii MeTon 06pa3oBarns TpHOYHaUIA ITOAHSI BOIIPOC O MOAJIMHHOCTH 3TOH
HMHCTAaHIIMH, TaK KaK 10 TIPAaBIIIaM OH JOJDKEH ObITh 00pa30BaH ITyTEM JOr0BO-
pa Ha ocHoBe peieHus [ enepanbHO#H Accambnen OOH. ITosromy HEOIHOK-
paTHO OGbUTO MPOApryMEHTHPOBAHO, YTO Takoi MeTol ObL1 M30paH B IeNAX
OIIEPaTUBHOCTH, H0O, €CH cOOMOAaTh Bee MpaBiuia, AKE €CIH B KOHETHOM
UTOTe pe3yJIbTar OyZIeT NOJIOKHTENEHBIM, 00pa3oBaHue TpubyHasia 3aTIHyI0Ch
OBl 10 BPEMEHH, H He ObUIO OBl rapaHTHH B NOMyYEHHH HEOOXOIMMOIO KO-
4eCcTBa paTH(UKALMi 111 BCTYIUICHHMA pellieHHs B AeiicTBHE.

C y4eToM Toro, 4to TpuOyHal ObLI CO3AaH PELIEHHEM OXHOTO U3 OCHOB-
Heix opranoB OOH, oH sBiseTcs, ckopee, BCIOMOraTelbHbIM OpraHoM
Cosera bezonacHocth, yeM cynebHoH uHcTaHnueit, 06pa3oBaHHOM Ha oc-
HOBE MEXIyHapOIHOIO JOroBOpa. 3HAYHTEIbHBIM SABJISIETCS TO, YTO BHE
3aBHCHMOCTH OT criocoba oOpa3oBanus MekayHapOIHbIi YTOJIOBHBIN TpH-
Oynan no IOrocsiasuu BepHYICS K 0OCYXKICHHIO MPOGIEMBI CO3JAHMUS TIO-
CTOSIHHOTO MeXAyHapoAHOTrO YroJOBHOrO cyaa. TOIbKO KOMIETEHTHas
cyneOHas MHCTAHIHSA MOTA Gbl CIOCOGCTBOBATh PA3BUTHIO MEXTYHAPOI-
HOTO YroJOBHOTO NPaBOCYIHSA’ .

B cocras TpubyHana sxoasr 11 cyneit, koropble H30HPaIOTCS, COTIIACHO
Ycrasy, I'enepanbnoii Accambneeit OOH u3 cnucka, npeacTaBlieHHOro

? Jlautn Kama. [peauncnoBue npeacenarens MexmayHapoaHOIO YTOJIOBHOTO TpHOyHasa no
Pyanne // Mexxaynaponusiit XKypran KpacHoro Kpecra. Ne 19, Hos6pb-nexabps 1997. C. 698.
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CoseroM besonacHocTH, KOTOpOMY, B CBOIO OYepeab, CTIMCOK NPEACTaBIsA-
eT ['enepanbhbiii cekperaps OOH. Cynpu n3bupatorcs Ha 4 roga ¢ npaBoM
6bITh nepen3opaHHbIMA. OHU JODKHBI COOTBETCTBOBATh ONpEACICHHBIM
TpebOBaHHAM: BHICOKHE MOpaJIbHBIC KadeCcTBa, OecripucTpactue; obnanars
kBamnduKauueii, TpeOyeMoi B CBOCH CTpaHe I Ha3HAa4YCHHA HA CaMble
BBICOKHME cynebHbIe nocThl. [Ipy co3maHny nanar y4uTsiBaeTCs CyaeHCKUi
OIBbIT B 00J1aCTH YTOJNOBHOTO U MEXIYyHAPOAHOTO NIpaBa, H 0COOEHHO MeX-
JyHapOAHOTO I'YMaHUTapHOTIO Npasa U B 00/1acTH NpaB deoBeKa.

CornacHo ct. 11 Ycrasa, TpHOYHaN COCTOMT U3 CAEAYIOUIMX OPraHoB:

— TpH najatsl (IB€ — NE€PBO HHCTAHILINH, B KOKAOH U3 KOTOPBIX 1O TPH
CyIbH W OZHA ame/UIHOHHAA'", coCTOALIas U3 NATH CyAEiH);

— IIPOKYpOp;

— cynebHas KaHUemspus, obwas Als najiar i NpoKypopa.

IIpoxypop TpuOyHana npeanaraercsa A1 Ha3HauyeHUA | eHepalbHBIM
cexperapeM OOH u HasHauaetcs CoBeToM bezonacHocTH cpokoM Ha 4 rozia.
OcranpHble CITy’Kalllie PEeUIararoTcs POKYPOPOM H Ha3HAYaIoTCs Ha J0JT-
sxHocTH ['enepanpabM cexperapem OOH.

Ha ocHoBanuy na$opMaLvH, MOTY4YEHHON OT FOCYAapCTB, OpraHH3alui,
M TIEDCOHAIBHBIX XaI00 OT >KEPTB [IPOKYPOP PELIAET, B 3aBUCHMOCTH OT
CBOEBPEMEHHOCTH, Ha4YaThb YrOJIOBHOE IpecienoBaHue. OOBHHUTENBHOE
3aKJIFOYEHHE NPOKypOpa OTChUIAETCS OQHOM M3 MaJjiaT NepBOil HHCTaHIIHH.

CornacHo ct. 1 Ycrasa, TpufyHast yriosiHoMO4€H CYANUTh OTAEIBHBIX JIHII,
II0I03PEBAEMbIX BUHOBHBIMH B IpyOOM HapyLIeHHM MEXIXYHApPOIHOTO ry-
MaHHTApHOIO NpaBa Ha TeppUTopHH ObiBuieH FOrocnaBuu HauuHas c
1991 rona, He npeaycMOTpeB OOBHHEHHE OPraHH30BaHHBIX [PYIITHPOBOK.

OaHuM U3 BaKHBIX 3JIEMEHTOB, C TOYKH 3PEHHA IOJIHOMOYHIl ratione
persone TpuOyHana, SBASETCS MPUHIMI HHAUBUIAYANBEHONH YIOMOBHOI OT-
BeTCTBeHHOCTH. HacTosmuii mpHHUMN OCHOBaH Ha NMPHHLHKNAX, YTBEPXK-
JEHHBIX MOCNe BTOPOH MHPOBOH BOHHEI: JI00Oi 4eNOBEK, B 3aBUCHMOCTH
OT KOHKPETHOIO JesiHHA, NODKEH OTBEYaTh 3a CBOM IOCTYINIKH HUHIUBHIY-
anpHO. BrmonHeHne npukasa, HanpuMep, He 0CBOOOXKIAET OT OTBETCTBEH-
HOCTH, HO MOXET CIIYXXUTh 00OCTOATENbCTBOM, CMATYAIOUIMM HaKa3zaHHe.

B cnyyae KOHKYPHPYIOUIMX MOJHOMOYHIA, T.€. KOT[a AesHHE NIONajaeT
U NOJ HALMOHAIBHYIO IOPUCAUKIHIO, U NOJ IOPUCAMKLHUIO MexayHapon-
HOro TpHOyHana, IPHOPUTET OCTaeTcs 3a MeXIyHapOAHBIM TPHOYHAIOM.
Ha mo6oi#t cTaguu npornecca TpubyHan MoxeT NoTpeboBaTh OT HALlHOHAIIB-

"YU.U. Jlykamyk, A.B. Haymos. MexayHapoasoe yrosoBHoe npaso. U3. «Croapk», 1999,
C.90.
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HOM IOPUCOHKIMH OTKa3aThCs OT AABHEHIIEro paCCMOTPEHHS U Iiepenarhb
HIET0 eMy.

B xommereHImio TpHOyHaIa BXOJAT CIEAYIOIHME KATETOPHH NEAHHIH: IPy-
6b1e HapylueHHs JKeHeBCKMX KOHBeHUMH 1949 rona; HapylIeHHE BOCHHBIX
00bIYaeB M 3aKOHOB; T'€HOUMA H NPECTYIUICHUS [IPOTHB YEJIOBEYHOCTH.

B cBs3u ¢ HapymenneM JKeHeBckux xoHBeHIMH 1949 roma MexyHapox-
HbIH TPHOYHAI YIOJIHOMOYEH IPECeOBaTh JHUL HE TONBKO, COBEPILIMBIINX
NPECTYIUICHHS, HO ¥ OTAABIUMX MPHKA3bI HA JESHUS, HAallpaBIEHHEIE IIPOTHB
rpaxaas Wik ux uMmymecrsa. Clofa OTHOCATCA: YMBIIUIEHHbIE yOUICTRa,
HBITKH U aHTHIYMaHHOE JIe4eHHE (0COOEHHO OHONOrHYecKHe SIKCIIEPUMEHTEI),
YMBILUICHHOE NPUYMHEHWE CTPalaHKH, HAHECEHHE Bpeda 3I0POBbIO; pas3py-
IIEHWEe MMYINECTBA H MapOJEepCTBO, He 0DOCHOBAHHOE BOCHHON HEOOXOmM-
MOCTBIO, B OONBIIOM MacuiTabe M HEe3aKOHHBIM IyTeM; NPHHYAUTEILHOE
NpHBJEYCHHE BOCHHOILIEHHOTO HITY FPaXKIAHCKOTO JIHIA K CIryx0e B psamax
BpaXXECKOH apMHH; JIMIICHHE BOSHHOIUIEHHOTO WJIM FPaXKIaHCKOro JIUIa
BO3MOXXHOCTH OBITH CYAMMBIM 3aKOHHBIM M O€CIIDHCTPACTHBIM IIYTEM;
H3rHaHKue, He3aKOHHOE MepeMeIleH e, a TAloke HE3aKOHHOE CoIepiKaHue
HOJ CTPaXKEH rPaXKAAHCKHUX JIULL; B3ATHE B [UIEH MPaXKAAHCKUX HIl'! .

TpubyHan yrOIHOMOYEH TAKKE CYOHUTH 33 HCIIONB30BaHUE TOKCHYHOIO
OPY>KHSI HIH OPY)KH#, CHOCOOHOIO NPHYHHHUTD JIMIIHHE CTPafaHHs; paspy-
IieHHe HACENEeHHBIX MYyHKTOB €3 BOCHHOH HEOOXOMHMOCTH; aTaKy HIH
60MOEXKKY JNIOOBIMH CPEACTBAMH TOPOJIOB, CE€JI M HE3ALHIIEHHBIX JKHIBIX
JIOMOB; apecT UMYLIECTBa, pa3pylieHye u pa3rpom 6e3 paszbopa 3manui
PENHTHO3HOIO XapakTepa, KyJIbTypHOro, Hay4HOro, o0pa3oBaTebHOro
XapakxTepa, UCTOPHYECKUX MAaMATHHKOB, IPOU3BEAECHHH HMCKYCCTBA H IpO-
U3BEJCHUH HAyYHOro XapakTepa; rpadex oOIIEeCTBEHHOr0 M YacTHOTrO
HMYLIECTBA.

VeraB TpubyHana npeIyCMaTpUBaeT TAIOKE IpeciieOBaHUE UL, COBEp-
HIMBIIMX aKThl reHonuaa. Ilox reHoMAOM ycTaB HOApPa3yMeBAeT OAHO
U3 NEpeYUCIICHHBIX JESHUi, COBEPHICHHBIX C YMBICIOM YHHYTOXHThH MO~
HOCTBIO MJIH YaCTUYHO KaKyIO-HHOyIb HAlMOHANBHYIO, STHHYECKYIO,
PEJIMrHO3HYIO WIM PacoBYIO IPyHILy; YOUHCTBO 4I€HOB IPYIIIBI, IOKYIIE-
HHE Ha QU3HYECKYIO WJIM YMCTBEHHYIO LEJIOCTHOCTh WIECHOB I'PYIbI;
YMBILUIEHHOE CO31aHHE TaKUX YCIOBHH CyLIECTBOBAHMSA, KOTOPbIE IpHBE-
a4 Obl K 4aCTHUYHOMY HIH MOJHOMY YHUYTOXEHHIO JAHHOH IPYIIHI;
NPHHATHE Mep U1 NPENATCTBOBAHUA POXKICHUH BHYTPH I'PYIIILL; HACHIIb-

""Ion M. Anghel, Viorel I. Anghel. Rispunderea in dreptul international. Ed. Lumina Lex,
Bucuresti, 1998. P. 229.
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CTBEHHBIH MepeBoA AeTell U3 OJHOM rpymmnsl B Apyryio. BMmecte ¢ TeM
YcTaB npexycMaTpHBaeT HaKa3aHHEe 3a FEHOLMI, COBEPIIEHHBIN O CroBO-
pY, OTKPBITOE IyOIHYHOE MOACTPEKATENLCTBO Ha COBEPILICHHE IEHOLUA,
MONBITKY U COAEHCTBHE T€HOLMAY.

Cratbs 5 YcraBa nmpexycMaTpuBaceT KOMIIETEHIMIO TpHOYHaIa B OCYX-
JICHHHM JIUL, OTBETCTBEHHBIX 32 CIEQYIOLIHE NPECTYIUICHUA, COBEPIICHHBIE
BO BpPEMs BOCHHOTO KOH(QIHKTa BHYTPEHHETO HIH MEXIYHapOIHOro
XapakKTepa, HalpaBJjieHHbIE POTUB IPAKAAHCKOIO HACENCHHSA: TOKYIIEHHUE,
YHHYTOXXEHHE, oOpalueHue B pabCTBO, M3THaHME, 3aKIIIOYCHHE, IBITKA,
HACHWIHE, NOJIMTHYECKHE, PACHCTCKHE H PEIHFHO3HbIE MpPECcieNOBaHHUS,
a TaKxe QpyrHe JesHusA, HanpaBJieHHbIE TIPOTHUB YeNioBeKa'? .

Crarps 21 YcraBa onpenenser npasa o6BuHseMoro. OH cuuTaercs He-
BHHOBHBIM IO OMJIALUEHHsA OKOHYaTeldbHOro npurosopa. Taroke oOBHHsE-
MBIH HMeeT npaBo B Hauboslee KOPOTKHH CPOK OBITH HHGOPMHPOBaHHBIM
Ha U3BECTHOM €My SI3bIKE€ O MOTUBAaX €ro OOBHHEHMS; NPaBoO OBITH BHICITY-
[IaHHBIM MYOIHYHO U CIIpaBeUIHBBIM 00pa3oM; IPaBo Ha IPEIOCTABICHHUE
JOCTaTO4HOIO BPEMEHH JUIA MOITOTOBKH 3aIlIHTHI H OOIIECHHS C 3aLHTHH-
KaMH; NpaBO NMPHCYTCTBOBaTh Ha Cyle; MPaBC NONpPALIMBaTh WIH Tpebo-
BaTh AONpOCA CBUAETENEH; MPaBO HE OKAa3bIBATh BIMAHHUA Ha Jady IOKa3a-
HHii IPOTHB cebs caMoro WIH AJIA NMPH3HAHUA BHHOBHOCTH.

IIpouecc TpubyHana sBnsercs nyonuuHbIM. IlpuroBop ornamaercs
nanaTaMH NepBOH MHCTAHIMH, a8 TAaloKe Ha MyOnMYHOM 3acenaHud. Peure-
HHUA NaJaT NepBOH WHCTAHIMH MOTYT OBITH 00XKaJIOBAHBI KaCCAlHOHHOM
%anoboit Ane/UiMoHHOH nanare TpubyHana, no TpeboBaHHIO POKYPO-
pa WIH OCYXAEHHOTO, HO TOJIBKO B ClTy4yae OUIMOKH B KakoH-1HOO mpaBo-
BOH mpobneMe unu OMIMOKH B BBHIABICHHBIX (daKTax. ANEISIHOHHAs
fiaJiaTa pacCMaTpUBAET KaCCAlIHOHHbIE )Xano0bl, HMes NIPaBO MOATBEPAMTH,
aHHYIHPOBATh WIH NEPECMOTPETH NPUIOBOPH NTAJIAT NEPBOH HHCTaHLKH.
IIpuroBop npexbsaBAsSeTcs B MUCBMEHHOM BHIE C OOBSCHEHHSIMH.,

ITpunnuMas Bo BHUMaHHe DaxynsraTuBHEIN [IpoTOoKON K MexAyHapon-
HoMy [axTy 0 rpaXkaaHCKiX H NOJMTHIECKHX NpaB oT 15 nexabps 1989 rona,
IIpotoxon Ne 6 EBponefickoil KoHBeHIMH no npaBaM 4enoBeka H Pesomio-
uuto ['enepansHoit Accambnen OOH 3 2857/XX VI wacte 3 u36/61 yacrs 1,
KOTOPbBI€ 3alpelaloT CMEPTHYIO Ka3Hb, YCTaB TpHOYHaIa IpeaycMarpuBa-
€T B Ka4eCTBE HAaKa3aHUS JIMUIb TIOPEMHOE 3aKIIOYEHHE HIIH BO3MELIEHHE

12 Mapu-Konon Pobepx. IOpucankums cneunanshbix TpubyHanos s 6siBweit I0rocna-
BHH H JU1st PyaH 1bl B OTHOLIIEHHH ITPECTYTUICHMH IPOTHB YEN0BEYROCTH M reHouuaa // Mex-
aysaponunif Xypran Kpacaoro Kpecra. Ne 19, Hos6pb-nexabps 1997. C. 764.
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3aKOHHBIM BJIaJenblaM UMylnecTBa. [Ipu onpeneneHnu Haka3aHus TpHOy-
Han 06f3aH yYHTHIBaTH OOLIYIO NPaKTHKY B 00JAcTH TIOPEMHBIX HaKa3a-
HHH, HAJTOXKEHHBIX MECTHBIMH TPHOyHaIaMH Ha TeppHTOpHH ObIBLIEH I0r0-
CIIaBHH.

HicnonHenne Haka3aHUH IIPOHCXOOHMT B rocyqapcrse, 0603HaUeHHOM
TpubyHasioM, u3 4ncna rocyzapcrs — wienoB OOH, koropsie 0OBABHIH
Cosety be3onacHocTH cBo€ ejlaHHE NPHUHAThL OCYKACHHBIX. JlaHHBIE
rOCyIapcTBa HMEKOT NPaBo MOMHIOBATh WIH H3MEHHUTh HaKa3aHHE, HO IO
KOHTpONeM TpuOyHaia.

CornacHo ycraBy rocynapcrsa — wieHsl OOH o6s3aHBl cOTpyaHHYATh
M OKa3bIBaTh IOPUIMYECKYIO NIOMOILBL TPUOYHATYy B MACHTH(HKAIMH, PO-
3BICKE, apecTe U MpeJaHHuH TpHOyHaTy BUHOBHBIX JIMIL.

CynbH, IpOKYpOp U CEKpeTapb Cylla MMEIOT CTaTyC, aHAJIOTHYHbIH IHII-
JIOMAaTH4YeCKHUM areHTaM, a OCTAIbHBIE WieHbl TPHOYHAIa NOJIB3YIOTCS CTa-
TycoM ciryxamero OOH.

Tpubynan pacrionioxkeH B ['aare, 1 Bce pacxolsl 11 €ro GYHKUHOHHPO-
BaHHUA NokpbiBalorca u3 Oromxera OOH. Pabora Tpubynana Benercs
Ha aHNIHICKOM U (PPaHIy3CKOM A3bIKaX.

O6pazoBaHne MexayHapoaHOro yronoBHoro TpubyHana no IOrocna-
BHH BBI3BJI0O MHOTOYHCJIEHHBIE TUCKYCCHH, KaK I10 IOBOXY €ro 3aKOHHOC-
TH, TaK H 1O noBoAy QYHKUHOHAIBHOCTH H 3ddexTrBHOCTH. Heocmopu-
MO ABJIAETCA MOJIOKHUTENIbHAS POJIb TPUOYHasIa, COCTOALIAs B TOM, YTO OH
CrocoOCTBOBANl YCTAHOBICHHIO MEKIYHAPOIHOH 3aKOHHOCTH, IIPHMEHSE-
MO B YCJIOBUAX BOEHHOTO KOH(IHKTA.

MexayHapoasbli yrosnoBHblii Tpubynai no Pyarne 6pu1 06pa3oBan Pe-
3omouuei Cosera besonacnoctu OOH Ne 955 ot 8 Hosa6ps 1994 roaa. Ilo
cpaBHeHHIO ¢ TpHOYHanoM no IOrocnasuu, Tpubysan no Pyanae 6511 00-
pa3oBaH Ha OCHOBE NMPHHLHMIHAILHOIO 3agBICHHUA NPABHTENbCTBA Pyana.

HecMmoTps Ha TO 4To TpHOyHa ObLT CO3AaH HA OCHOBE 3asBICHUS TIpa-
BUTENBCTBA, NpeacTaBures Pyanns! B Cosere besonacHoctu OOH mpo-
roJI0coBaJl IPOTUB CO3JaHHsA TpHOyHana, pUBENsS HECKOJNBKO MPHYHH
B Ka4eCTBE apI'yMEHTOB IIO3UIHH CBOETO rocyaapcTea. Cpeny TakoBbIX MOX-
HO Ha3BaTh TOT ($aKT, YTO NEPHOX HHKPUMHHALMY OCHCTBHH IeHOLMAA Oll-
penenet ¢ 1 auBaps 1994 roga no 31 nexabps 1994 roaa, HO He BKIIIOYAET
B ce0s nepHo/ MOATOTOBKY K aKTaM I€HOLMA; 3aKII0YEHHE [IPECTYITHHKOB
BO3MOXXHO H 33 NpeAeNlaMH IOCyAapCTBa; OCYXICHHBIE TPHOYHAJIOM BH-
HOBHHKH HE MOTYT ObITh [TOABEPEHB! CMEPTHOH Ka3HH, a TaloKe TO, YTO
OCHOBHbIE OpraHbl TpHOyHaa OyXyT HaXOAMThCA 3a npenenaMu PyaHnpl.
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Jns Gonee scHOro MOHMMaHUA OQUUHANBHON NO3UIMHK rOCYJapcTBa
10 OTHOINEHHIO K MexXIyHapoAHOMY yrojioBHOMY TpHOyHasy HeoOXxomu-
MO TIOHATH Te [MI00aNbHBIE W3MEHEHHUS, KOTOPbIE TIPOU30IUIH B 00LIEeCTBE
B MEPHOA KOH(ITHKTA.

Ratione personae, TpubyHan ynoiHOMOUYEH NPeCielOBaTh H CYIUTH JTHII,
OTBETCTBEHHBIX 32 FEHOLU] U APYTHe rpyOble HapyIIEHUS MEXIYHapOIHO-
IO r'YMaHHTapHOIO NpaBa, MMEBILHE MECTO Ha TeppuTopuu Pyannpl, a Tak-
e ee rPpaX/IaH, BUAHOBHbIX 33 AaHAJIOTHUYHBIE AESHNA Ha TEPPUTOPHH COCEl-
HMX rocyznapcTs B nepuog ¢ | saBaps 1994 ropa no 31 nexabpsa 1994 ropa.

Tpubynan no Pyanje uMen KOMIETEHLUHIO CYUTh 32 TPH KaTeropuu
JesHui: ’

- TEHOLMJ, OIpeJeNIeHHEe KOTOPOro JaHO B yCTaBe B cxoxeil Qopmyrne
C ONpeJeJICHHEeM, JaHHBIM B JIOTOBOPE IO NPELYNPEXKICHHIO M Ipeceye-
HHIO TpecTyruleHui renounaa 1948 rona;

- NpeCTYIUICHHs IPOTHB YENOBEYECTBA, COCTOAIIME B MACIUTaGHBIX,
CHCTEMAaTHYECKHX aTakax NpPOTHB IpakKJaHCKOTO HaceJeHHs Ha OCHOBE
HALIMOHAJBHBIX, TIOJIMTHYECKUX, STHHYECKHX, PACHCTCKUX HIIH PENTUTHO3-
HBIX [IPEpPacCyIKOB; '

" - BOEHHBIE NPECTYIUJICHUS, COBEPUIEHHBIE B HapYUIEHHE CTATHH 3,
obweit 1A Bcex JKeHeBCKMX KOHBEHUMH 1949 roga v BTOpPOro QOMOIHH-
Tensuoro JKeHepckoro nporokona 1977 rona.

B cratbe 4 YcTaBa NpHBOAMTCA MEpedeHbh BOSHHBIX NPECTYIUICHHUIE,
HE SABIMIOIIUICS MOJIHBIM.

Ratione loci, xomnerenuus TpubyHana pacripoCTpaHseTcs Ha TEppUTO-
pux PyaHzpl, a Taloke Ha TEPPUTOPUH COCEAHHX rOCYAapCTB B Cly4ae Co-
BEpIIEHHA NPECTyIUIEHHH NPOTHB YeJoBeyecTBa rpaxJaHaMu Pyannsl.
Ycras Mexcaysaponsoro TpubyHana npeycCMarpyUBaeT, YTO JaHHAas MHCTaH-
LM ABNSETCS JOMHHUPYIOIUEH, 10 CPABHEHHIO C JPYTHMH HHCTaHLIHAMHU,
KOTOpBIE MODJIM Obl CyIHTh 32 MEpPeUHUCAEHHBIE [IPECTYIUIEHHS B paMKax
cBoux Teppuropuii. IlpuHuun non bis in idem pacnpoctpansercs B abco-
JIFOTHOM TIOPSAAKE Ha PELICHUS MEXIYHapOIHbIX TPHOYHANOB H COOTBET-
CTBEHHO Ha pellleHHs HAallHOHAIbHBIX TpUOyHasnoB. TakuM oOpa3om, cylie-
CTBYET BO3MOXHOCTH MOBTOPHOIO Cyla MEXIYHAapOAHLIM TpHOYHAIOM
nocje pelleHus HALMOHANIbHOIO, €CIH OHO KacaeTcs NpecTYIIeHHH
obuiero npasa, WK KOFja CyA Mepejl HallMOHATbHBIM TpHOyHanoM ObL1 He
GecnpHCTPacTHBIM H UMEN LETh CIACTH OOBUHAEMOTO OT MEXIYHAPOIHOH
YTOJNIOBHOH OTBETCTBEHHOCTH HJTH NPOBOAMICH O€3 JOMKHOIO yCepAHs.
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CornacHo YcTaBy, NpUroBopbl TpHOYHajia MOTYT OBITH 00XaJIOBaHBI
B aNe/UILIMOHHOM MOPSIKE B CIIy4asX AOMYILEHHS MPABOBbIX OMIHOOK WIH
oumbok no ¢axry. B kauecTBe HakazaHus TpuOyHasl IPUMEHAET TIOPEM-
HBIE 3aKJIIOYEHHA Ha ONpelelicHHbIe CPOKH. JTHTEBHOCTh CpoKa Onpele-
JIAETCS UCXOAA U3 obuleit NPaKTHKH 3aKII0YEHHH o] CTpaxy TpHOyHana-
mH Pyannsl. HcnojgHeHue Haka3aHHA POUCXOOUT Ha TEPPHTOPHH PyaHb!
WIH OpYTOro roCyAapcTBa, M3bSBUBIIETO XENaHHe NPHHATH Takoro posa
3aKUTIO4eHHBIX. BMecTe ¢ TeM MoXkeT OBITH IPHHATO pELICHHE O KOHPHCKA-
LIMH HE3aKOHHO NPHOOPETEHHOTO MMYINECTBa H BO3BPATE €r0 3aKOHHBIM
piIazensuaM. CymecTByeT Taioke BOSMOXKHOCTD TOIO, YTO Ha NPEeIOKEHHE
BJIACTeH roCyAapcTBa, Ha TEPPUTOPHH KOTOPOTO HaXOAMTCA OCYXIEHHBIH,
oH 6yser nomunosad [Ipeacenarenem TpubyHana, HO NpH COMIACHH OC-
TaJIbHBIX CyACH.

IIpencenarens TpubyHana exerogHo Beictynaet nepea CoseroMm beso-
nacHoctd OOH ¢ oTyeToM 0 NpOBEIEHHOH AEATENHHOCTH.

Tpubynan pacnonoxeH B Apyuie — cronuue Tanzanuu. Kabuner npoxy-
popa HaxoauTcs B cronuue Pyanns! — Kuranu. ®uHancupoBanHe TpHOyHa-
n1a ocymecrsisiercs us 6romxera OOH.

Heobxonmnmo oTMETHTS, 4TO 002 YIIOMAHYTBIX TpHOYHANa 6bUTH NOABEP-
’KEHBI Pa3JIMYHOTO POJa KPHUTHKE, MPEXIE BCEro M3-3a HECOBEPILEHCTBA
myTed ux obpa3oBaHus, 9TO elle pa3 AoKa3biBaeT HeobxoauMocTs 0bpaso-
BaHHUs NOCTOAHHOrO MeXIyHapoQHOro yroJIoBHOTO CyAa.
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