I'OJIOCA MOJIOABIX

Co0cTBeHHOCTH cynpyros no npasy Ucnanuu

Axungueea T.B.”

Bonpoc o mpaBOOTHOWIEHUAX COOCTBEHHOCTH CYIIPYTOB SIBISIETCS O[-
HUM M3 CaMbIX CJIOKHBIX B CEMEHHOM 3aKOHOJATENIbCTBE JIIOOOH CTpaHbI.
Opnaxo onbIT Mcnanuu sBisieTcs sipyaiilliiM IPUMEPOM TOTO, HACKOIBKO
MHOT000pa3HO U YETKO PEerIaMEHTHPOBAHO MPABOBOE PEIICHHE 3TOrO BO-
MIpoca Ha TEPPUTOPHUH OJTHOTO TOCYIapCTBa.

B Vcnianuu He cyIecTByeT OTAEIBHOTO CEMEHHOTO KOZIEKCa, a BCE Ipa-
BOOTHOULIEHMSI CYNIPYTOB PETYIHNPYIOTCS MONOKEHUSAMH [ paskjaHCKOro Ko-
nekca 1889 r. Hopmel 'K Mcnanuu siBnsiroTcst HOpMaMu 00LIero XapakTepa,
MIOMHMO KOTOPBIX B McmaHnu mpUMEHSIOTCS HCTOPUUYECKH CIOKUBILNECS
Ha IPOTSHKEHUH BEKOB JIOKAJIbHbBIE HOPMBI, IEHCTBHE KOTOPBIX HOCHIIO CTPO-
r0 TEPPUTOPUAIBHBIN XapakTep. B mpolecce HOpMOTBOPUECKOM EATENb-
HOCTH TaKHe HOPMBI CTaJIM MPHOOpeTaTh cuity 3akoHa. [Ipuuem jtokaisHbIE
HOPMBI UMEIOT NPEBANINPYIOIIEE 3HAUEHUE HA TAHHBIX TEPPUTOPUAX, a HOP-
MBI OOILIETO XapaKTepa SBIISIOTCS JOMOIHAIOUIMHU.

Yro kacaeTcst 0OLIMX HOPM, PETYJIMPYIOIIUX IPAaBOOTHOLICHHUS COOCT-
BEHHOCTH cynpyroB, To B 'K Mcnianuu atomy pasneny nocssmiens! 129 cra-
Tel. Takoit oueHb IeTaNbHbIA MOIXO0/] K IPAaBOBOMY PELIEHHUIO, B YACTHOCTH
BOIIpOCa O pasjelie UMYLIECTBA B CIy4ae pa3BOAa, MPEACTABISAET 3HAYM-
TEJIbHBIN HHTEPEC I POCCUHCKOTO 3aKOHOATENbCTRA.

Knioueswie cnosa: cemeiinblil KOIEKC; IpaXkJAHCKUHA KozieKe; (opab-
HOE TPaBO; PEXKHUM COOCTBEHHOCTH CYIIPYTOB.

" Akun¢uena Tarbsna BraauMupoBHa — coMCKaTesb Kadeapbl MEXTyHAPOIHOTO YaCTHOTO
u rpaxnanckoro npasa MITUMO (Y) MU/] Poccun. atv_01@mail.ru.
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B coBpemennom Mupe Mcnanus cuuraercs ONHUM M3 CaMbIX JELCH-
TpaJIN30BaHHBIX TOCyIapcTB EBponbl. DTO OTHOCHUTCS HE TOJIBKO K aMH-
HUCTPAaTUBHO-TEPPUTOPHAIBHOMY JiesieHuto Vcnanuy, HO U Ko Bcell mpa-
BOBOH CHUCTEME B LIEJIOM.

Pa3zHooOpa3ue HopM IpaBa, CYIIECTBYIOUINX B MlcnaHuu, yXOOuT KOpHSI-
MH B 1aJIeKO€ HCTOPHUYECKOE MPOILIoe, Koraa Ha TeppuTtopuun Moepuiicko-
TO MOJIyOCTPOBA COCYLIECTBOBAIN HECKOIBKO KOPOJIEBCTB, KaX/10€ CO CBO-
UMHU HOPMaMHU TIpaBa.

B HMcnanun He cymiecTByeT OTAEIBHOIO CEMEHHOTO KOJIEKCa, a Bce Mpa-
BOOTHOUIEHHS CYTIPYTOB PETYINPYIOTCS MONOKEHUAMU [ pask1aHCKOro-Ko-
nekca (1889 1), a Takke HOpMamu (OpPaATBLHOTO Mpasa', KOTOpoe Beer/a
OTpakaJlo ¥ OTPakaeT SIBHO BBIpaKEHHbBIE peany 00pasza )HU3HU, UCTOPU-
YECKHX U KyJIBTYpPHBIX 0COOCHHOCTEH Pa3BUTHS, CIIOKUBIINXCSI HA TEPPUTO-
PHH OTIENBHBIX aIMUHHUCTPATUBHBIX €IUHUILL. Peub HIET HE 0 KAKOM-TO €11~
HOM PETHOHAJIBHOM TIpaBe, a 00 OTIMYHOM JAPYT OT Apyra PerHOHAIEHOM
IIpaBe, XapaKTEPHOM I KaKJI0W OTAETBHON TEPPUTOPUH. ITO OTHOCUTCS
B NIEPBYIO o4epensb K TakuM ABTOHOMHBIM CooOIecTBaM (B AaibHEHIIEM
AC) kak: Aparon, Karanonus, HaBappa, ['anucus, Banencus, yactuano
Crpana backos, baneapckue octposa.

[Ipu TakoM pazHOOOpa3uu HOPM B paMKax rpaxkJaHcKoro npasa Mcmna-
HUH, PETYIUPYIOIINX IPAaBOOTHOIIEHUSI COOCTBEHHOCTHU CYNPYTOB, BO3HU-
KaeT BOMpPOC O BbIOOpE pekuMa numyniectsa. HecMoTps Ha HECOMHEHHYTO
Ba)XHOCTh NMPABOOTHOIIEHUH COOCTBEHHOCTH CYIIPYTOB, BHIOOP peknMa
UMYIIECTBA HE HOCUT B VcIaHMM NMOBCEMECTHOIO XapaKTepa, MOCKOJIbKY
B OOJIBLIIMHCTBE CIy4aeB CyNPYId HE YAEIAIOT 3TOMY BOIIPOCY JOJKHOTO
BHHUMAaHHs U OCTPOTa BO3HHMKAET TOJBKO HA MOMEHT pa3Boja. B ormuune
ot Cemeiinoro Konekca P® B I'K Mcniannu He perniaMeHTHPYETCS OTAENb-
HO 3aKOHHBIH M IOTOBOPHBIN peXUM UMYIIECTBa cynpyros. B obuux mno-
noxeHusx (cT. 1315) ykazaHo, 4TO NpeanodTeHHE OTAAETCS TOMY PEXKUMY
COOCTBEHHOCTH, KOTOPHBI OyzneT yka3aH B OpadyHoM gorosope. [Ipu orcyT-
CTBHHM OpayHOro I0roBOpa ACHCTBYET PEKUM COBMECTHOM COOCTBEHHOCTH.

BpaunbIii 1OroBOp MOKHO 3aKIIIOUMTh, TakKe Kak B Poccuu, mo pe-
rucTpauuy Opaka, Tak u nocie Hee. OH HOIKEH OBITh MONNKMCAH B MIPH-
CYTCTBUM HOTapuyca M MOATBEPXKAEH akTOBOH 3anuckio. [lo B3anMmHOMI
JOTOBOPEHHOCTH B OpauHOM IOTOBOPE MOKHO 3aMEHATH OJWH PEKUM

' Or fuero (ucm.): Qydspoc — UCTOPUYECKH O3HAYAIM NPABa, MPUBUJIETHU WM CBOOOIBI,
HOXKaJIOBaHHbIE KOPOJISIMU OT/IEIbHBIM TEPPUTOPHSAM. BIIOCIEACTBIY JIETIIH B OCHOBY Ipa-
BOBBIX JJOKYMEHTOB, JEHCTBYIOIIMX HA JAHHBIX TEPPHUTOPHSX.
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CcOOCTBEHHOCTH Ha JIPYToii, a Tak)Ke BHOCUTh U3MEHEHHS, KOTOPBIC, OJHA-
KO, He OyIyT IPOTHBOPEUYHTDH 3aKOHY, OOBIYAI0 WJIM OTPaHUYHNBATh PABEH-
CTBO B IIPaBax Ka)JO0ro U3 CyNpyToOB.

B mnage 11, pazngena Il (kHura 4), mOCBSIEHHOW OpavyHOMY JOTOBO-
py (ct. 1344-1444) nepedncneHsl CIEIYIONIHE PEXKUMBI COOCTBEHHOCTH
CyNpyros?:

1. Pexxum oOmiero umymecTna.

2. PexxuM y4dacTus B J0XOAAX, MOTYYAEMbIX JPYTHM CYIPYIOM.

3. PexxuM pas3zienbHOro MyINecTBa.

1. Pexxum o01iero uMyIiecTBa XapakTepu3yeTcsl CO3AaHneM 00LIero
(oHIa, UCTOUHHKOM CPEICTB KOTOPOTO ABJSIOTCS JOXOIBI, ITOydacMble
oboumu cynpyramu. OTOT (OHA SBISETCS COOCTBEHHOCTHIO 00OHX Cy-
MPYroB, OHH COBMECTHO U Ha PaBHBIX MPaBax UM PaCIOPsLKAIOTCS U HECYT
BCE ceMeliHbIe pacxobl. Mcxons U3 MpUHIMIIA COBMECTHOTO paclopsike-
HUS 3TUM (QOHIOM, CPOUHBIE U HEOOXOAMMBIE PACXOIbl MOTYT OCYIIECTB-
JATBbCS OOHUM cyripyroM. OgHaKo 4TOOBI MPOJATh YaCTh OOILIETO UMYIIe-
CTBa, HEOOXOIUMO MPUHTH K cornamennto. [lomumo obmiero nmymiecTsa
PEXHM BBIIEISET MOHATHS IMYHOTO HMYIIIECTBA, a TAK)KE UMYILECTBA, Ky-
TUIEHHOTO B PACCPOUKY.

K o6memy nmymecty (cT.1344-1345) oTHOCSTCS:

— JIOXO[BI, IOyYCHHBIEC B PE3YNIbTaTe TPYAOBOW AEATENBHOCTH, KOM-
MEpLUH WK OU3HECa KaXKAbIM U3 CYIPYTOB;

— MpHUOBUIb, JOXO WU MPOIEHTHI, MOTydaeMasi Kak ¢ JIMYHOTO, TaK
U ¢ 00I1Iero UMyIIeCTBa;

— UMYLIECTBO, MOKyNaeMoe 13 OOIINX CPEICTB, HE3aBUCHMO OT TOTO,
MpeAHa3HAYeHO OHO OIHOMY WJIM O0OUM CyTIpyram;

— MMYIIECTBO, PHOOPETEHHOE B pe3y/bTare peajn3aluy npasa oopar-
HOU MOKYIIKH, AaXKe €CII OHO OCYIIECTBIISIETCSl HA CPEACTBA OJHOTO U3 CY-
npyroB. B 3ToMm ciydae BbImIaueHHasi CyMMa SBJISIETCSL JOJITOBBIM 00s13a-
TENBCTBOM OOILEro MMYIIECTBA MO OTHOLICHHUIO K JINYHOMY MMYILECTBY
OJIHOTO U3 CYNPYTOB;

— MpaBa B OTHOLIEHNH KOMIIaHUH, yUpeKICHHBIX Ha OOILUE CPEACTBa;

— IIPaBO NOJIb30BAHHS UY>KUM UMYIIIECTBOM OTHOCHUTCS K JINUHOMY UMY-
LIECTBY, @ IPUObLIB, TIOJIyUYEHHAs! C TOTO UMYILECTBA, CUUTAETCS OOIINM
HUMYIIECTBOM;

2 Codigo Civil, 1889. (I'paxnanckuii Komeke ¢ n3MEHEHHUSAMY U JOTIONHEHUAMH). [DIeK-
TpoHHbI pecypc]. URL: http://www.civil.udg.es/normacivil/estatal/CC/1t4. htm.
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— JIOXO[bl, TOJTyYECHHBIE B PE3YJIBTaTe UTPHI;
— UMYILECTBO, MOJIYYCHHOE B pPe3yNbTare AapeHHs WM HacleACTBa,
OCTaBJIEHHOTO 000HMM CYIIpyram, oka AeHCTBYeT peKUM OOIIEero UMylLe-
CTBa, ABJIAETCS 001 COOCTBEHHOCTBIO; JapEeHHE WM HACIIEICTBO, OCTaB-
JICHHOE OZJHOMY M3 CYIIPYTOB, SIBISIETCS JIUYHON COOCTBEHHOCTBIO.

JInyHOE UMYILIECTBO — 3TO TO, KOTOPOE MPUHAIIEKAIIO KaXKIOMY H3 Cy-
MIPYyroB A0 BCTYIUICHHUS B Opak, a Takke MOJyYeHHOE B KayecTBE MOxap-
KOB MJIM HacjeAcTBa BO BpeMs Opaka. B I'K moapoOHO nmepeuuncisiorcs Bce
BO3MO>KHBIE BUBI TUYHOTO UMYILECTBA, BKIIOUAs TAK)KE UMYIIICCTBEHHbIE
npaBa, BO3MELIEHNE yiepOa, IPUUNHEHHOTO OAHOMY M3 CYNpYTOB; Ipel-
METBI, HEOOXOIUMBIE [T OCYILECTBICHUS MPOPECCHOHANBHON AesATelNb-
HOCTH, 32 UCKIIOUCHHEM TeX, KOTOpbIE MPUOOPETANNCH ATl OpraHU3aLuu
obuiero OusHeca, u jp., (ct. 1346-1361 'K Hcnanun).

JIn4HOE MMYLIECTBO MOXKET OBITH MEpPEeBEACHO O0OMMH CyNpyraMu
B paspsij o0IIero UMyLIecTBa, a UMYIIECTBO, IPUOOPETEHHOE YACTUYHO
Ha O0IIME CPEACTBA, a YACTHYHO Ha JIMYHBIC, CUNTACTCSA KaK OOIINM, TaK
1 JIMYHBIM TOTO CYNPYTa, KOTOPbIA BHEC JEHBIH, B COOTBETCTBYIOLINX IIPO-
nopuusx. CyniecTByeT TakKe Mpe3yMIILHUs OOIIero UMyIIeCTBa, T.e. UMY-
IIECTBO, MPHOOPETEHHOE BO BpeMsl Opaka, CuuTaeTcsi OOLINM, ToKa He Oy-
JIET ToKa3aHo o0paTHoe.

Ecnu paccmarpuBarh UIMYIECTBO, KYIUIEHHOE B paccpouky, To 'K HUc-
NaHWU pa3iIndaeT 2 CUTYalHH:

— ecJId UMYLIECTBO NPUOOPETEHO B PacCpOUYKy OJHUM M3 CyNpPYTrOB
u3 00IIero MMyIIECTBa, OKa AEHCTBYET PEeXHUM 00IIel COOCTBEHHOCTH —
3T0 OyzeT oblIee UMYIIECTBO, HE3aBUCHMO OT TOTO YTO OCTAIBHOM IJIaTEeX
OyZeT OCyILIEeCTBICH OJHUM CYNPYTOM; U HA00OPOT, €CIIM NMEPBBIN TIATEX
OBUI OCYLIECTBIIEH U3 JINUYHOTO UMYIIECTBA, UMYIIECTBO TAKXKe OyAeT cuu-
TaTbCs JINUHBIM;

— €CJIM UIMYILECTBO NPHUOOPETEHO ONHUM M3 CYNIPYTOB IO BCTYIUICHHS
B CHJIy peXHMa OOIIEero MMYyIIECTBa, OHO BCeraa OyleT UMETh XapakTep
JIMYHOTO, aKE €CIIM OKOHYATeIbHAsl CyMMa HIIM 9YacTh OTCPOYSHHOTO IjIa-
Texxa OyzleT BhIIIadeHa u3 00I1ero UMyIIecTBa.

HUckmouennem u3 3Toi HOpMBI SIBIISIETCS] IPHOOPETEHNE KUITbSI, MeOenn
Y JIOMAIlIHEH yTBapH: ecId OHO YaCTHYHO OBLIO MPHOOPETEHO Ha JTHUYHbIE
CpEZACTBa, a YaCTUYHO Ha 00IIMe, OHO OyIeT OTHOCUTHCS KaK K JIUYHOMY

3 R.Aldesa y M.Martinez. Comentarios al Cédigo Civil. El régimen econémico del
matrimonio. Madrid, 2006. P. 76
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MUMYILIECTBY, TaK U K OOILEMY B TOH MPOIOPIHH, B KOTOPOH OBLIM BHECE-
HBI JICHBTH.

IIpu 3TOM ecau Cynpyru yny4iarT KaKyo-TO YacTh JMYHOTO UMYIIe-
CTBa OHOTO M3 CYNPYIOB, HO Ha 00IIME ACHBIH, TO CYNPYT, COOCTBEHHUK
3TOTO MMYILECTBA, CTAHOBUTCS AOJDKHUKOM OOIIEro MMYLIECTBA HA CyM-
MY PEMOHTa B HA00OPOT.

Ct.1362-1374 'K Mcnanuu pernaMeHTHPYIOT Te 00s13aTeNbCTBa, KOTO-
PpBIe UCTIONHAIOTCS 3@ CYET 00IIero MMYILECTBa, 8 MIMEHHO: COIEPKaHUE Ce-
MBH, IUTaHKE, OICXKa 1 00pa3oBaHKe OOLIMX AeTel U He O0IIuX, HO KO-
TOpBIE KHUBYT B CEMbE; IPHOOPETEHHUE, BIAJACHUE U MONb30BaHUE OOLIINM
MMYIIECTBOM; HEOOXOANMOE YIPaBICHUE JTMYHBIM HUMYILIECTBOM JIIOOOTO
U3 CYNpYyTroB; OOBIYHOE BeieHHE OM3HECa WM PacXO/lbl, CBSI3aHHBIE C OCY-
LIECTBICHUEM NPO(ECCHOHATBHON AEATENFHOCTH KaXIbIM U3 CyNpPYIOB;
MOAAPKH, CACTaHHBIC TPU 00I1IEM COITIACHH; B CITy4Yae €CJIi TAKOe Coracue
HE JOCTUTHYTO, TO OHU JOJKHBI OBITh OIJIa4€HBI U3 IMYHOTO UMYIIECTBA.

HrpoBbie 10ATH OJHOTO U3 CYNPYroB OyIyT CUATATHCS JONraMu oo1ie-
ro UMYIIECTBA B CIydae, €CIM pa3Mep 3TOr0 A0JIra PacCMaTpUBacTCs Kak
YMEpPEHHBIN pacxof], UCXOJS U3 YPOBHS KHU3HH CEMBU.

ITo cobGcTBeHHBIM JoNTaM Oosee KPYMHOTO pa3Mepa KaXKAblid Cynpyr
OTBEYAET CBOMM JIMYHBIM UMYIIECTBOM. EciIu ero mM4HOro MMyuiecTaa
OyZeT HeoCTAaTOYHO, YTOOB! OTBETUTH 110 00513aTENbCTBAM, OH OyZIeT OTBe-
4aTh U3 TOW MMOJIOBMHBI OOLIET0 HMYIIECTBA, KOTOPast K HEMY OTHOCHTCSE.

VYopasneHue 00IIMM UMYIIECTBOM OCYIIECTBIISIETCSI HA OCHOBAaHUU
HopM 'K, nmepeunciennsix B cT. 1375-1391. O0mumM npaBuioM sIBISIETCS
COBMECTHOE YIPaBJI€HHUE, YTO O3HAYAET, YTO PaclopsHDKEHHE OOLIMM UMY-
LIECTBOM OCYILECTBIISIETCS TOJIBKO € coriacusi oooux cynpyros. Ecnu onuH
U3 Cynpyros 6e3 corniacus Ipyroro NpoJact, CAaeT B apeHIy WK epeaaeT
npaBa Ha 001ee UMYIIECTBO U ACHCTBYET B yIepO HHTEpecaM APyroro cy-
npyra, TO TAKKE aKThl OTYYXIEHHUS MOTYT OBITh aHHYJIHPOBAHBI.

Ecnu kak cieacTBue akTa OTUYKIEHHS, TPOU3BEJEHHOTO OJHUM U3 CY-
NPYTOB, NOCTESHUN MOTYYMI JUIs ce0sl BBITOAY, HO 3aTPOHYI HHTEPECHI 00-
IIEer0 MMYIIECTBA, OH JOJKEH BEPHYTh B 0011ee UMYIIECTBO CTOMMOCTB MO~
HECEHHOTO yIiepoa.

AHHYTUpPOBaHHE PEXKHUMa OOLIETO UMYILIECTBA MOXKET OBITH IPOU3BE-
JIEHO TIO CIEAYIOINM PUIHHAM:

— mpekparieHue Opaka (HarpuMep, CMEPTh OIHOTO U3 CYIIPYTOB);

4 R.Aldesa y M.Martinez. Comentarios al Codigo Civil. El régimen econdémico del
matrimonio. Madrid, 2006. P. 83.
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— MpU3HaHuE Opaka HeACHCTBUTEIbHBIM;

— 00BSIBICHHE B CyI€OHOM MOPSIIKE O pa3ieNbHOM MPOXUBAHUH CYTIPY-
roB. B aToMm citydae OyneT neficTBOBaTh pexXUM Pa3aeqbHOrO HMYIIECTBa,
Jla)ke eCJM M IPOU30iIeT NpuMupeHue cTopoH. Eciu cynpyru 3axoTar Bep-
HYTb PEXXHUM OOIIEro UMyIIEeCTBa, TO TAKOE HAMEPEHHE JAO0JKHO OBITH HO-
TapuanbHO 3aBEPEHO B OPaYHOM JIOTOBOPE;

— IIPH CMEHE 3aMucH B OpavHOM JI0TOBOPE HA IPYrol pEKUM MPABOOT-
HOLICHUI COOCTBEHHOCTH CYTIPYIOB;

— Y BEIHECEHHH CyIeOHOTO PELICHUS O IPU3HAHUH OHOTO U3 CYIIPY-
roB 0€3BECTHO OTCYTCTBYIOLINM;

— IpY BBIHECEHHH CYIeOHOTO PELIeHuH O OaHKPOTCTBE OJHOTO M3 CY-
MIPYToB U Jp.

[Nopsnok aHHYTMPOBaHMSA PEKUMa 00IIel COOCTBEHHOCTH MPELyCMO-
TpeH B cT. 1392-1410 I'K Ucnanun®. J1j1st 3T0T0, BO-TIEPBBIX, ASIACTCS OMHCH
0011Iero MMyIIeCcTBa, COCTOALIAS U3 IBYX YacTeil: akTUBHON U TACCUBHOM.
K akTHBHOM 4acTH OTHOCUTCS 00IIee MMYIIECTBO, CYILIECTBYIOIIEE HA MO-
MEHT JIMKBUJIALMH PEKUMa OOILETO UMYILECTBA, IPUYEM C YKa3aHHEM CTOU-
MOCTHU. B citydae eciii oquH U3 CynpyroB OCyLIECTBII HEAOOPOCOBECTHYIO
CZIEJIKY IO IPOAaXKe KaKoi-1100 yacTu o0IIero MMyIIecTBa, J0HKHA OBITh
yKa3aHa €ro peanbHas CTOMMOCTh. K macCUBHOM 4acTH OTHOCSTCS JOJTH,
NOAJIeKAIME OIUIaTe U3 OOIIEro MMYILECTBa; 001asi OOHOBIEHHAsI CTOU-
MOCTB JIMYHOTO UMYIIECTBA, KOTOPOE OBLIIO UCIOIB30BaHO B OOIINX UHTE-
pecax U KoTopasi 10JKHa ObITh BO3BpallleHa HATUYHBIMU TOMY CYIPYTY, KO-
TOPBII IPEOCTABUII 3TO JINYHOE UMYIIIECTBO; 001[asi OOHOBJICHHAS CYMMa,
KOTOpas OblIa yIiaueHa OJHUM U3 CYIPYTroB, HO OTHOCHJIACh K 00s13aTeNb-
CTBaM IO OOLIEeMy HMYLIECTBY, H KOTOpas, MO CYTH, SIBIISIIACH KPEAUTOM
obmero nmyiectBa. CTOMMOCTh aKTUBHOHM 4acTH MperHa3HaueHa Ha OIl-
JaTy IOATOB OOIIEro MMYIIECTBa, @ €0 OCTATOK AEIUTCS MOMOoJaM MEKIY
cynpyramu. Pe3ynsrar 3Toii onepanui MOXeT OBITh ITOJIOKHUTENbHBIM HITH
OTpHLATENbHEIM. B mocienHeM ciydae KakKAbli U3 cynpyros OyaeT oTBe-
4ark 10 J0JTraM O0IIEero UMYIIEeCTBa U3 CBOETO JINYHOro umyectsa. [1o-
CJie aHHYIHMPOBAaHUS peXrMa OOLIEr0 MMYILECTBA JOKHBI OBITh BHECCHBI
M3MEHEHUS B PEECTP COOCTBEHHOCTH Ha HEIBUKMMOCTbH, COOTBETCTBYIO-
IIYI0 KaXIOMY CYIIPYTY.

OTOT pexuM OOIIETO UMYLIECTBA, XOTS U SIBISIETCS CAMBIM CIIOXK-
HBIM T10 COAEP)KAaHHUIO, BMECTE C TEM CUMTAETCsI HanboJjee CIIpaBeaTUBbIM,

> R.Aldesa y M.Martinez. Comentarios al Cddigo Civil. El régimen econdémico del
matrimonio. Madrid, 2006. P. 102.
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MOCKOJIbKY OCHOBBIBAETCS HA IPUHLIMIIE PABEHCTBA CTOPOH B Opake, KOTO-
poiii 3anican B Koncrurynuu (ct. 32 1. 1)°.

2. PexxuM yuyacTus B J0XOAaX, MOTY4aeMbIX APYTrUM cynpyroM (cT. 1411-
1434 TK Mcnanuu) o3HauaeT MpaBo Ka)J0TO U3 CYNPYroB y4acTBOBAThH
B JIOXOZIaX JIPyroro cymnpyra B TEUEHHE BCETO MEPHOAA JEHCTBUSI JaHHOTO
pexuma. YrpapJieHre U MPpaBo MOIYUYEeHUs! IPHUOBIIN CO CBOETO COOCTBEH-
HOT'O UMYILECTBA, AaXe TOr0, KOTOpOoe ObLI0 MPHOOPETEHO BO BpeMs Aek-
CTBHSI JAaHHOTO peXuMa (BKJIIOYask MOKYIKY, JapeHue, HacIeICTBO U T.1.),
MPUHAUIEKUT KaXKIOMY B OTIAEIBHOCTH Ha MpaBax JMYHOTO UMYIIECTBA.
Tonbpko IpUOBLTE € 3TOTO UMYIIECTBA MOXKET OBITH UCIIONB30BaHa Ha 00-
IIHE HYXIIBI .

OTOT pexuM Maslo ucnoib3yercs B Vicnanuu, XoTs U o0ecrednBaeT
Oonblliee paBEHCTBO CYNPYTOB MPHU Pa3BOJIE, YEM PEKUM Pa3AeIbHOTO UMY-
IIeCTBa: KTO MOIYy4nI OOJIbIIE BHITOJ, 1OJKEH BHIIUIATUTE APYTOMY CYTpY-
Iy KOMIIEHCAILHIO.

IIpu nmpekpalieHnn IeHCTBUS JaHHOTO PEKMMa MMYILECTBEHHBIX OT-
HowmeHuit B 'K npeaycMoTpeH nopsaok ydyeTa BbITof, KOTOpPbIE TOHMMA-
IOTCS KaK Pa3HUIA MEXTy TEpBOHAYATIbHBIM 1 KOHEYHBIM UMYIIECTBOM.

HauanpHOE MMyIECTBO AETUTCS HA aKTUBHYIO U IACCHBHYIO YacThb.
K akTuBHOM 4acTH OTHOCUTCS IMYILIECTBO KaX/I0T0 U3 CYIIPYyTrOB B HayaJe
JIEHCTBUS JAaHHOTO PEKUMAa, a TAKXKE UMYIIECTBO, IPHOOPETEHHOE BO Bpe-
M5 €T0 AEUCTBUS IyTEM MOKYIIKH, 1apeHHs, 3aBEIIAaTENEHOIO OTKA3a U T.A.
K maccuBHOI yacTH: U3 MpeapIAyLIEH akTUBHON 9acTH BBIYUTAIOTCS HEO-
TUTaueHHbIE HA Havyajio JCWCTBHs pekuMa IoIroBele o0Os3arenseTBa. Eciu
MacCUBHAsI 4YaCThb NIPEBBILIAET AKTUBHYIO YaCTh, CYUTAETCA, YTO Ha4yaJdbHOE
UMYILECTBO OTCYTCTBYET.

KoHeuHOE MMYIIECTBO TaK)K€ COCTOUT U3 aKTUBHOM M IaCCHUBHOM 4a-
creil. K akTHBHOM 4acTH OTHOCSTCS UMYLIECTBO M IIpaBa Ka)a0ro Cynpyra
Ha MOMEHT IIpeKpalleHus AelcTBus pexuma. [laccuBHasd 9acTe — 3T0 pas-
HUIIa MEXIY aKTHBHOM YacThIO M TOJITOBBIMU 00SI3aTEILCTBAMH, KOTOPBIE
€I11€ HE BBINIOJIHEHBI. B KOHEUHOE NMYIIIECTBO BKITIOUAETCS TAK)KE CTOMMOCTh
MMYIIECTBa, KOTOPOE OBUIO OTUYXAEHO WX MoAapeHo 0e3 cornacus Apy-
roro cynpyra. KoneuHoe UMyI11ecTBO JOJIXKHO OLIEHUBATHCSI IO CTOUMOCTH,

¢ Konctutyuu 3apy0eHbIx ctpan: cGopauk/coct. B.H.J{yoposun. M.: IOpmutrHpOpM,
2003. C. 208

7 Codigo Civil, 1889. (I'pasknanckuii Komeke ¢ M3MEHEHHSAMHU U JIOTIOTHEHUSIMHE). [DIIeK-
TpoHHbI pecypc]. URL: http://www.civil.udg.es/normacivil/estatal/CC/1t4. htm.
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JIeHCTBYIOIIEN HAa MOMEHT IpEKpAIleHUs peKUMa, TAaKKe OILlEHUBAETCA
¥ UMYILECTBO, KOTOpoe OBbIJIO MPOJAHO MU MOAAPEHO B MOIICHHUYECKUX
nensx. Jlonry, KoTopele OAMH CyNpyr UMEET MO OTHOIIEHUIO K APYToMYy,
BKJIFOYAIOTCA B aKTHBHY 10 4aCTh KOHEYHOTO UMYILECTBA B CIIydae Cynpy-
ra-KpeAnTopa, U B MaCCUBHYIO 9acTh — B CIIy4ae CYNpyra-IO/KHUKA.

Ecnu pa3Huna Mexay KOHEYHBIM M Ha4aJbHBIM UMYILECTBOM OIHOTO
U JPYyTOro CyINpyra JaeT MOJI0KHUTENbHBIN pe3yabTaT U €CIH 3TOT PE3YIlb-
TaT OJMHAKOB B 00OUX CIIy4dasixX, TO HET HUKAKOW BBITOIBI U, CIEJOBATENb-
HO, CYIIpyraM HEYero JEIHTb.

Eciu monoxuTenbHbIA pe3yasTaT OQHOTO U3 CYIPYroB Oonblie, 4yeM
y Ipyroro, To TOT CYIIPYT, Y KOTOPOTO pe3yNbTaT MEHbIIIE, TOJIy4aeT MOJI0-
BUHY Pa3HHUIIBI MEXKITy STHUMH MTOKa3aTeIIIMU.

Ecnu Tonbko 0MH U3 CynpyTOB MOIYYaeT NOJI0KUTENbHBIN PE3YNbTaT,
TO IPYTOH CYTNPYT MOIyYaeT MPaBo Ha y4acTHE B BBITOIAaX B pa3Mepe MoJIo-
BHHBI BO3POCLIEH CTOMMOCTH UMYILECTBA APYTOTo Cynpyra.

CyMMa y4JacTus B BBITOZIaX JOJDKHA OBITh BBIpa)kKe€Ha B JCHE)KHOM BBI-
paKEHHH, IPU 3TOM IOPUIMYECKH MOXKET OBITh MPEAOCTAaBICHA OTCPOUKa
BBHITLJIATHL, HO He Oosee 3 neT. [Ipu 5TOM Kak 1O BBIILUIaTE OCHOBHOTO AOJI-
ra, TaK 4 10 IPOLIEHTaM C KpeAnuTa J0JKHA OBITh IIpeocTaBlieHa OaHKOB-
CKasl rapaHTusl.

Komnencanus gonu ygacTus MOXET OBITh TaKKe OCYILECTBIICHA TIOCPEI-
CTBOM BBIJICIIEHNSI KOHKPETHOTO UMYILECTBA 10 JOTOBOPEHHOCTH MEXKIY
CTOpPOHAMH WJIM MIPUCYKAEHA 10 pelIeHnto cyja. Ecnm nomkHUK He uMeeT
JIOCTaTOYHO UMYIIECTBA IS BBITUIATHI CYMMBI, KOTOpPasi EMy COOTBETCTBYET,
CYNPYT-KpeAUTOP MOKET OCIIOPHUTH AaPEHUSs, ClIeNaHHbIe €3 ero cornacus
WIH B HapylLIeHHE ero mpas. [y 3Toro oH pacnoiaraeT CpokoM B 2 roja,
CUMTas CO AHS MpEKpalleHNus JeMCTBHA JaHHOTO PEXHMAa.

3. Pexxum paznenbHOro umymectsa (cT.1435-1444 T'K). DT0T pexum
UCXOAMT U3 MPUHIUIA TIOTHON SKOHOMUYECKOI HE3aBUCUMOCTH CYIPYTOB.
Kaxnpiit cynpyr uMeeT B MOJTHONH COOCTBEHHOCTH U CBOOOIHOM Paclops-
YKEHUH TO UMYILIECTBO, KOTOPOE y HEro ObLIO 10 BCTYIUICHHUS B OpaK, a Tak-
e TO, KOTOPOe OH pHoOpeTaeT B Opake, HE3aBUCHUMO OT HCTOYHHKA (3a-
paboTHas miata, JOXOA C UMYIIECTBA WM KaluTala, HaclIeCTBO, JapeHHe
u 1p.). Eciam kakoe-To MMyIecTBo OBIJIO MPHOOPETEHO COBMECTHO, KaXK-
IBIA Cynpyr UMEeT MPaBo NpoJaTh CBOIO YacTh O€3 coracus Apyroro cy-
npyra, X0Ts NOCIEAHNN 1 UMeeT MPEUMYIIECTBEHHOE ITPaBo Ha Mpuoope-
TeHHe 3Tol yacTh. UTo kacaeTcst 0OLIMX CeMEHHbBIX pacXol0B, TO CYNPyTu

248



00s13aHBI HECTH HX COBMECTHO, IPONOPLHOHATIBHO CBOMM (PHHAHCOBBIM BO3-
MOXXHOCTSAM. JTO 03HAYAET, UTO €CIIM OIMH CYIpYT paboTaeT, a APYroi HeT,
TO MEPBBII HECET OTBETCTBEHHOCTH 3a BToporo. MHoraa B OpauHOM 10roBo-
pe OoroBapuBaeTCs MPOLIEHTHOE COOTHOIIEHNE 3TUX PACXO0B.

PexxuM pazgenbHOro MMyIecTBa MPUMEHSETCS B TOM CIy4ae, eClt
00 3TOM ecTh 3aIKCh B OpayHOM JI0TOBOPE, a TAKXKE KOHCTAaTaLHs TOTO (hak-
Ta, YTO CYNPYTH HE JKEeNAI0T UCIIOJIb30BaTh HU PEKUM OOILEro MMYILECTBa,
HU PEXHUM y4acTHUs B IOXOAax JIPyroro Cymnpyra.

Hcnonp3oBaHne 3TOro pexuma BIEYET ONpPENEICHHBIE IPABOBBIE I10-
CJIEACTBHS JUIsl CYNIPYTOB, @ UMEHHO:

— CYNpPYTH Yy4acTBYIOT B OOIINX pacxolax CeMbH, €CIH HE MPEAyCMO-
TPEHO WHOE, MPONOPLHUOHATIBHO CBOMM (PMHAHCOBBIM BO3MOKHOCTSIM;

— oMaluHss paboTa cuuTaeTcs BKIaJOM B OOIINE CEMEHHBIE PACXObI
U JaeT IpaBo TOMY CyNpPYTY, KOTOPBIA 3Ty paboTy OCYyLIECTBIIsUI, HA KOM-
MIEHCAIMOHHBIE BBITUIATHI, KOTOPBIE B CIy4yae MPEKpAIIeHUs pexXuMa pas-
JENBHOTO UMYLIECTBA (PUKCUPYIOTCS B CyAeOHOM MOPSIIKE;

— €CJIM OIMH U3 CYNPYTOB YIPABISIET UMYLIECTBOM JAPYTOr0, CUNTAETCS,
YTO OH BBICTYIIA€T B KAYE€CTBE YIOJIHOMOUEHHOIO JINIA U, CIIEA0BATENbHO,
HEeCeT OTBETCTBEHHOCTH 3a TaKyI0 AEATENbHOCTh. Eciau nmomydeHHas B pe-
3yJbTare MPUOBLTH UAET HA CEMEHHBIE HY Kb, TO IPEIOCTABICHUE OTUYET-
HOCTH HE 00s13aTeNILHO;

— 00s13aTeNIbCTBA, IPUHUMAEMbIE Ha ce0sl OOHUM U3 CYIpPYIOB, JIOXKAT-
€51 UICKJTFOYUTENIBHO Ha €T0 OTBETCTBEHHOCTB;

— MpU HEBO3MOXHOCTHU ONpPEIENEHUS IPUHAIEKHOCTH KOHKPETHOTO
MMYIIECTBA WM MIPaBa CYUTACTCSA, YTO OHO MPUHAIICKHUT 0O0HM CyNpy-
ram B PaBHBIX JOJISIX®.

OTOT peXuM npenaraet OoJblIe He3aBUCUMOCTH M OOJIbIIE TPEUMY-
LIECTB 7151 TeX CYNPYTroB, KOTOPbIE OCYILECTBISIOT (0OUH 1in 00a) mpodec-
CHOHAJIBHYIO JEATENBHOCTD, CBI3aHHYIO C pUCKOM. Takxke co3AaeT MEHbIIIE
npobieM Ipu pa3Bofe, MOCKOIbKY HM3HAYAIBHO KaXKIIbIid CYNPYT pacrona-
raeT CBOUM COOCTBEHHBIM UMYIeCTBOM. OHAKO €ClK He OBITh MPEeLyCMO-
TPUTEIBHBIM, 3TOT PEKUM MOXKET OCTABUTh OJJHOTO U3 CYNPYrOB B MEHEE
BBITOJTHOM ITOJIOKEHUH.

B otnmume ot poccuiickoro ceMeHoro 3akoHozarenbeTsa B Micnanuu
Bce Tpu (OPMBI MPABOBOTO PEKHMMA MMYIIECTBA CYNPYTrOB MOXKHO CUU-
TaTh 3aKOHHBIMHU, TOCKOJIBKY OHM PETYIHPYIOTCS OOLIMMH MOJOKEHUSIMU

8 R.Aldesa y M.Martinez. Comentarios al Cddigo Civil. El régimen econémico del
matrimonio. Madrid, 2006. P. 128.
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IpaXJaHCKOTO KOZIEKCa, M KaXKAbli U3 HUX MOXKET OBITh BKJIIOYEH B Opad-
HBIH moroBop. Ho kakoBa Obl HU ObLIa CTPYKTYpa YIIPaBIECHHUS HUMYILIECTBOM
WIN €T0 paszieia BO BceX CiIydasx oOIMIMM OCTaeTcs OAHO: CEMEHHbIE pac-
X0[bl (comepKaHue CeMbH, )KUIbs, 00y4eHHE U COAep)KaHhe AeTel U Ap.)
JOJDKHBI HecTH 00a cynpyra. [Ipu oTcyTcTBUE OpadHOro 10roBOpa MpH pas-
BOJIC M pa3jelie UMYyIIecTBa 32 OCHOBY Oepercsi, kak u B PD, pexxum oO1e-
TO UMYLIECTBA.

Yro kacaeTcs Bonpoca BeIOOpa pexxnmMa coOcTBeHHOCTH B Tex AC, rae
NpeBaJUpyIOT HOPMBI OopabHOrO MpaBa, a HOPMBI OOIIETO XapakTepa,
cogepxamuecsa B 'K VMcnanuu, HOCAT JOMOMHAIOUINI XapakTep, TO, Ha-
npuMep, B AparoHe CymecTByeT MOJHas CBOOOAa BhIOOpa pexuma coO-
CTBEHHOCTH, BKJIIOYa€MOT0 B OpayHbIii JOTOBOp — JIHOO Cynpyru camu
OTIPEHENSIOT M0 CBOEMY JKEJIAHHIO YCIJIOBHUS 3TOTO PEKUMAa, THO0 MOXKHO
CCBUIATHCS Ha IF000H 3aKoH: aparoHckuid, ['K Vicniannu uim MHOCTpaHHBIH’.
Ecnu xe ycnoBust OpadHOro 1OTOBOpa COCTaBIISIOTCS, OCHOBBIBASICH TOJb-
KO Ha MOXEJTaHUSIX BCTYMAIOMIUX B Opak WK yKe HaxoIsIIuXcs B Opake,
TO €IMHCTBEHHBIM OIPaHUYEHUEM SABISAETCS HEBO3MOXKHOCTD BBIIIOTHEHHS
3THX yca0BHH, npoTtuBopeune Koncrutynuu Menanuu nu HopmaM Aparos-
ckoro npasa. Takoe nonoxxenue copepxkutcs B 3akone 2/2003 ot 12 des-
pais AC AparoH, KOTOPBIH peryaupyeT NpaBOOTHOLIEHHSI COOCTBEHHOCTH
KaK CyIpyTroB B Opake, TaK ¥ BIOBCTBYOIIUX Cynpyros'’. JlaHHBII 3aKOH OT-
MEHMJ cTaThu 3akoHa 15/1967 ot § ampedst, Kacaromuecs 3TOro BOIpoca,
¥ BHEC HEKOTOphIe U3MeHeHus. B npeamOyre 3akona 2003 r. ykazaHo, 4To
BCE HOPMBI 3aKOHa OBUIM PaCCMOTPEHBI 3aHOBO C YUE€TOM YBaXXCHHUS KOH-
CTUTYLIMOHHBIX HOPM, HICTOPUYECKH CIIOKUBIINXCS TPAAULIUN JaHHOTO pe-
THOHA, a TaKKe OIBITA, HAKOIUIEHHOTO B CyAax M CIIE[HaIICcTaMH B 0071a-
cTH npaBa. UTo KacaeTcss HOBOBBEIEHUI, TO CAMbIM IVIABHBIM SBIISETCS TO,
YTO HOPMBI, PEryAUpyIOIIKe MPaBOOTHOIEHUSI COOCTBEHHOCTH CYNPYTOB
Y BIOB MOJIyYMJIM CTaTyC 3aKOHA M €r0 KOHKPETHOE Ha3BaHME, YTO OTCYT-
CTBOBJIO B TEUEHHE MHOTUX ACCATHICTHH. AOCONIOTHO HOBBIM B 3aKOHE
SIBIISIETCA M TO, YTO OH OXBAaTbIBAE€T BCE CTOPOHBI MPABOOTHOIIEHHH COO-
CTBEHHOCTH, YTO UCKJII0YaeT HeoOxonumocTh oopamenns kK 'K Ucnanun.

° Serrano Garcia , J.LA. Manual de Derecho Civil Aragonés. Ed. El Justicia de Aragon.
Zaragoza, 2006. P. 215

10 Ley de Régimen Econdmico Matrimonial y Viudedad (LEREM) 3akon o pexume cobeT-
BEHHOCTH CYIPYTOB U BHIIUIATE IEHCUH 110 BIOBCTBY, 2/2003. [DnexrpoHHbIii pecypc]. URL:
http://www.unizar.es/derecho/derecho_aragones/progcivil/Documentos/Bienesconsor.pdf.
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ITpakTHKa 3aKm0ueHNs OpauyHbIX J0roBopoB B AC AparoH moKasbIBaeT,
4TO B OOJIBIIMHCTBE CIydaeB BHIOOP MaJaeT Ha PEKUM pa3AeIbHOrO UMy-
HIecTBa Cynpyron. B ciydae oTcyTcTBHS OpadHOro JOTOBOpaA CYI TAaKKe
PYKOBOZACTBYETCSI IPABOBBIMHU MOCIEACTBUSIMH UMEHHO JaHHOTO peKuMa
(ct. 21-27) , XOT4 OH ¥ HE HOCUT UMIIEPATUBHOTO XapaKkTepa, a IpUMEHSET-
Cs1 JINILB B CITy4Yae, €CJIM CO CTOPOHBI CYNPYTOB HET MHOTO nokenanus. [pn
9TOM CyJ UCXOANT U3 IPUHIINIIA HAUMEHBIIETO BMELIATENbCTBA B CYNpYKe-
CKYI0 )KM3Hb U IPUMEHSET NaHHBIA PEKUM, TOCKOIBKY OH B HaMEHBIIEH
CTETICHH 3aTParkBaeT IKOHOMUYECKOE TIOJIOKEHHE CYIPyToB' .

o pexxumy pasnensHoro umymectsa AC Aparos KaxaoMmy U3 cynpy-
TOB IIPUHAUIEKHUT UMYIIIECTBO, KOTOPOE OHM MMEIH HA MOMEHT 3aKIIFOUEHHUS
Opaka, a TaKxe To, KOTOpOe KK U3 CyNpyroB NpHOOpETaeT BO BpeMs
Opaxa. [Ipu 3TOM Kaxk/blii ©IMEET PaBO CBOOOIHOTO yNPABIEHHUS H PacIIo-
PSDKEHHSI CBOUM MMYILECTBOM, HE HAHOCS yIlepOa CeMEeHHOMY MKHJIHILY.
CoOCTBEHHMKOM MMYIIECTBA BBICTYNAET TOT, KTO ero mpuodpei (ct. 24.1).
B ciyuae ecnm HEBO3MOYKHO ONpPEAETUTh, KOMY U3 CyNpyroB MpHHAJJIE-
JKUT Kakasi COOCTBEHHOCTb, CUMTAETCS, UYTO OHA MIPUHAATICKUT OOOUM I10-
poBHY (cT. 24.2).

Yro KacaeTcst OATOBBIX 00S3aTENBCTB, TO KaXKABIHA CYyNPYT OTBEYAET HC-
KIIIOUUTENBHO CaMOCTOSITENILHO IO CBOUM JIOJITaM, 3@ UCKIIIOYEHUEM TeX,
KOTOpbIe ObLTH BBI3BaHBI CEMEHHBIMH Hy)XIaMd. B 3ToM citydae cynpyru
HECYT CONMIAPHYIO OTBETCTBEHHOCTH (CT. 27).

Ha BropoM MecTe MO cTeneH! MPUMEHEHUs! B AparoHe CTOUT PEXUM
o011ero UMyIIecTBa, KOTOPBI HOCHUT JOMOHSIOMUI XapakTep Mo OTHO-
HIEHHIO K PEXHUMY Pa3eIbHOTO UMYILECTBA. DTOT PEKHUM €I1le Ha3bIBAET-
Csl PEKUMOM CYIPYKECKOro uMyniecTBa. OH BOCXOIUT KOPHSAMHU K CaMbIM
JPEBHUM YAOKeHUsIM (fueros) 1 UMeeT COOCTBEHHBIE XapaKTEPUCTUKHU CPEAN
BCEX MPOYHX PEKUMOB COOCTBEHHOCTH. OTINYNTENHHON YePTOH U KITIOUOM
JUTS TOHUMaHMA K IPUMEHEHHIO 3TOTO PEXHMMA CITY>KUT BOJICU3bSIBICHHE Ca-
MuX cynpyros. [lo aparoHckoMy npaBy, CyNpyKeCKHUI COr03, KaK TAKOBOM,
HE SIBJISETCS IOPUANICCKUM JIIIOM, a, CJIEI0BATENbHO, CYOBEKTOM IpaBa.
NmytiecTBo, KOTOpOE eMy NIPUHAJIEKHUT, U B LIEJIOM OTHOILIEHUS, KOTOpBIE
3aTparuBacT 3TO UMYILECTBO, IPEICTABISIIOT COO0H ABTOHOMHBIN MTPEAMET.
OTUM UMYIIECTBOM CYIIPYTH BIaJICIOT COBMECTHO, 0€3 KOHKPETHOTO JIee-
Hus Ha fonu. CnencTBUEM 3TOTO ABISETCS TO, YTO HU OAMH U3 CYNpPYIroB

' Martinez Cortés, J., Actas de los Decimoterceros Encuentros del Foro de Derecho Aragonés.
Ed. El Justicia de Aragon. Zaragoza, 2004. P. 110.
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HE MOJKET SIBIATHCS NOJDKHUKOM JPYTOro 0 TeX MOp, Moka Opak He OyneT
pacropruyt!'?.

YTO OTHOCHUT PEKUM K 00IIEMY UMYIIECTBY:

1. Ha nagano nedcTBHs pexXuMa — TO UIMYIIECTBO, KOTOPOE CYIpyTH
BHECJIM CaMH, a TaKXe TO, KOTOPOE UM MOAAPEHO IO CIy4aro 3aKII04YEeHUs
«CYTIPYKECKOTO COI03a».

2. Bo Bpewms O6paka — mpuoOpereHHoe umyecTBo. Ho (onste otnune
ot I'K) pemuts kakyro ¢popmy npuIaTh 3TOMy UMYIIECTBY — JINUHOTO HITH
00ILIEro NMYIIECTBAa — MOTYT TOJIBKO CYHPYTH IO CBOEMY KEJTaHHUIO ¥ Ha MO-
MEHT €ro NPUOOPETEeHNs, U TOIBKO IyTeM MOANHUCAHHS HOTapHaIbHO 3aBe-
penHoro gokymenTta (cT.33). TonbKo Takoi JOKyMEHT JaeT IpaBo Ha MOIBE-
JeHre OanaHca MEeKAY JMYHBIM U 00IIMM UMYIIIECTBOM B CIIydae pa3Boja.

ITo mpaBy AC HaBappa (odunmansHoe Hazsanue — @opansnoe Coo0-
mectBo Hasappa), cynpyru, Taxoke kak 1 B AC Aparot, HMEIOT MOJHYIO
cBOOOAY Kak IpH 3aKIOUYCHUH OpadHOro JOTOBOPA, TaK M MPHU TOCTHXKE-
HUH JIIOOBIX IPyTUX JOTOBOPEHHOCTEH, B T.4. B OTHOILLEHUH JapEHUsS. DTOT
NPUHIIMII IOJTHOH cBOOOIBI BHOCUMBIX B OpadHbIi KOHTPAKT yCJIOBUH CO-
OTBETCTBYET HCTOPUUECKH CIIOXKUBIIEHCs MpaBoBOM Tpaauuuu B Hasappe,
B OTIMYME OT TPAJAULIMI pOMaHCKOTO NpaBa, MojokeHHoro B ocHoBy I'K Mc-
naHuu. XoTA nocie peopMbl ceMeitnoro 3akoHopatenbetsa 2005 1. (3akoH
13/2005 ot 1 utons) B 'K Micnanuu ObII0 BHECEHO U3MEHEHHE B CT. 1323
I'K, xoTopast mperycMaTpHuBaeT, 4TO CyIpyTd MOTYT 3aKJII04aTh 000 BII
JIOTOBOPEHHOCTEN 110 MOBOAY MEPEBOJIA APYT HA APYTa JOKYMEHTOB O IIPABO-
BOM THUTYJI€ UMYIIECTBA WX NpaB. XOTs JIs ONPEEIICHUs, K KAKOMY BUAY
coOCTBEHHOCTH (00ILEMY MU TUYHOMY) OTHOCHTCS TO MJIM HHOE UMYILe-
CTBO, TOCTATOYHO YCTHOTO MPHU3HAHHs JApyroro cympyra (ct. 1324 TK)".
Taxoe npu3HaHuE, OAHAKO, HE JOJKHO HAapyIIaTh MPaB €ro 3aKOHHBIX Ha-
CIeTHUKOB. B oTHOImEHNN napeHus ABmxuMoro umyiectsa, mo I'K He-
MaHUH, JOCTATOYHO YCTHOM AOroBOopeHHOCTH. COCTaBlIeHNE HOTapUalbHO
3aBEPEHHOI0 JOKyMEHTa TpeOyeTCsl TONBKO B OTHOLICHUH JapeHUs] HEABH-
KUMOTO UMYIIECTBA, BKIIOUYEHHOTO B OpauHBIi 1OTOBOP.

12 Lacruz Berdejo, J.L. Comentarios a la Compilacion del Derecho Civil de Aragon.Vol.2.
Ed.Diputacion General de Aragén. Zaragoza, 1993. P. 15.

13 Cadigo Civil, 1889. (I'paxnanckuii Koneke ¢ i3MEHEHUAMH U JIOTIOTHEHUAMH). [DIIEK-
TpoHHBIA pecypc]. URL: http://www.civil.udg.es/normacivil/estatal/CC/1t4. htm.
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ITo mpaBy AC HaBappa HoTapraiibHO 3aBEepEHHBIN JOKYMEHT TpeOyeTcs
Jla)ke B OTHOLIEHNH NIEPEYHS OAPKOB, CAETIaHHBIX IO CITyYar0 3aKITI0UEHUS
Opaka, KaK B BHJIC JBIXKUMOTO HMYIIIECTBA, TAK U B JICHE)KHOM BhIpaKeHnH .

Takum 00pa3oM, BCe BBILLIEHU3I0KEHHOE ABISETCS IPKUM [IPUMEPOM TOTO
HAaCKOJIbKO MHOT000pa3Ho B McnaHuu npaBoBo€ pelIeHHe OQHOTO U3 ca-
MBIX CJIOKHBIX BOIIPOCOB B CEMEHHOM 3aKOHOAATEIbCTBE JI000H CTpaHHbl,
BOIPOCa O IPAaBOOTHOLICHUSX COOCTBEHHOCTH CYIIPYTOB.

HMeHHO n3ydeHue 3aKkOHOAATeIbCTBA Pa3IMYHBIX CTPaH, B TOM YHUCIIE
omnbITa Mcnianuu, o3BossieT JyyIlle MOHATh JOCTOMHCTBA M HEJOCTAaTKH Ha-
LMOHAJIBHOTO 3aKOHOJATEIbCTBA.
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Matrimonial Property Law in Spain
(Summary)

Tatyana V. Akinfieva®

The issue of Matrimonial Property is one of the most complicated issues
in the Family Law of any country. But the experience of Spain in this field
is the brightest example of how diversified and detailed legislation on issue
of Matrimonial Property can be in the territory of one state.

There is no separate Family Code in Spain and the issues of Matrimo-
nial Property are regulated by the Civil Code of 1889. The regulations of the
Civil Code are considered to be the common norms.

Besides general norms of Civil Code in Spain there is such a phenom-
enon as Foral Law which for centuries has been reflecting well expressed
realities of way of life as well as historical peculiarities of separate admin-
istrative territories which for the last scores of years started to take forms
of law. It does not concern the common regional law but the diverse region-
al law of each separate territory. And the regulations of Foral Law are pre-
vailing over the general norms of Civil Code which are additional in these
territories.

As far as the general norms regulating Matrimonial Property are con-
cerned there are 129 articles dedicated to it in the Civil Code of Spain.

Such a detailed approach to the legal solution of such issues like for ex-
ample family arrangement in case of divorce is of considerable interest for
Russian Family Legislation.

Keywords: family code; civil code; foral law; matrimonial regime.
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