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INTRODUCTION. The article analyzes the current
problems of the consular service. In the practical work of
officials of the consular service of the Russian Federation,
periodically arise situations in which it is necessary to
make decisions taking into account the hierarchy of na-
tional legal acts and norms of international law, which
are an integral part of the legal system of Russia. The situ-
ation complicated by the lack of a normative document
that clearly and unambiguously regulates the hierarchy of
legal acts that make up this system. The present article,
based on the experience of the authors' work abroad, is a
comprehensive study for making possible decisions with-
in the framework of the issue under consideration on
those non-standard issues that periodically are faced by
employees of consular offices.

MATERIALS AND METHODS. This article is based
on the analysis of the provisions of article 15 of the Rus-
sian Constitution (taking into account the recently intro-
duced amendments to the Constitution), on the decisions
of the Constitutional and Supreme courts of Russia, laws
of the Russian Federation, in particular, of the Civil code
of the Russian Federation and the Federal law «On inter-
national treaties of the Russian Federation», and also in
comparison of the legal systems of Russia, USA and Nor-
way in the question of the primacy of national or interna-
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tional law, as well on real situations that occurred during
one of the author's work in the consular service of the
Russian MFA. The research method is based on the Gen-
eral scientific method of cognition.

RESEARCH RESULTS. The article leads to the conclu-
sion that in the question of the primacy of national or
international law in the domestic legal system of a state
gives its legislation different degrees of freedom to the Su-
preme state bodies in a flexible approach to the imple-
mentation of international legal obligations within the
framework of the generally recognized principle of inter-
national law «pacta sunt servanda» — «treaties must be
observed». Besides, within the framework of Russian na-
tional law, there are legally established opportunities to
implement the norms of subordinate normative acts in
the presence of a law that regulates the same type of rela-
tions in a different way.

DISCUSSIONS AND CONCLUSIONS. The article
provides a regulatory framework that can be used by
Russian foreign offices and the MFA in case of violation
by the authorities of the host country of the norms of bi-
lateral and multilateral treaties to which Russia and the
country concerned are parties. As a conclusion, it is sug-
gested that a clear understanding of the hierarchy of nor-
mative acts in the Russian legal system is necessary for its
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competent application by officials of Russian foreign of-
fices in solving issues in the field of national legislation, as
well as the use of international law by these persons in
protecting the rights and interests of the Russian Federa-
tion, its legal entities and individuals.

KEYWORDS. Hierarchy of normative acts, legal system
of the state, national legislation, international law, place
of international law in the legal system of the state,
amendments to the Constitution of the Russian Federa-
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OBb MEPAPXU/ HOPMATUBHDbIX
MPABOBbIX AKTOB B NMPABOBOU
CUCTEME: ONMbIT KOHCYJIbCKOW PABOTbI

3A PYBEXOM

BBEJEHME. B cmamve ananusupyromcs axmy-
anvHvle Npobnemvl O0esMeNbHOCU  KOHCYIbCKOU
cy#6vl. B npakmuueckoti pabome 00MHHOCHHBIX
TUY, KOHCYZIbCKOTE 3azpanciynbvr Poccuiickoti Pede-
PauuU nepuoOUUecKy 603HUKAIOM CUMYayuLl, 6 pam-
Kax KOmopvLx Heo0X00UMO NPUHUMANb PeULeHUS C
yuemom uepapxuu HOpMAmuseHoO-NPAasoBuIX AKmMos
U HOPM MeHOYHAPOOHO20 NPABA, KOMOPble ABTAOM-
¢S COCABHOTL 4aCMbl0 NPAsosoti cucmemvt Poccuu.
Cumyauus oCnoMHAEMCS OMCymcmeuem Hopma-
MU6HO020 00KYMeHMA, KOMOPDbLLL HemKo U 00HO3HAY-
HO peznameHmuposan Ovl UePapxuo 6X00SULUX 6 ee
cocmas npasosvix axmos. JJaHHas cmamovs, 0CHO-
8aHHAS HA ONbime Pabomvl asmopos 3a pyberom,
npeocmasnsem coboti emkoe uccnedosarue O npu-
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HAMUS 803MONCHBIX PetueHUTi 6 PAMKAX PACCMAMPU-
8aemoti Npo6aeMaAmuKy no mem HeCMaHOAPMHbIM
80Npocam, ¢ KOMopovimMu nepuooudecKy crmankued-
HOMCA COMPYOHUKU KOHCYTILCKUX YUperOeHUil.

MATEPUAJIbI M METOIbL. Hacmosawas
CMamvsi 0CHOBbIBAEMNCA HA AHANU3E MNOTOHEHU
cmamvu 15 Koncmumyyuu Poccuu (¢ yuemom us-
MeHeHUll, 8HeceHHblXx HedasHo 6 Koncmumyuur),
nocmanoenenuti Koncmumyyuonnozo u Bepxos-
HO020 cy006 Poccuu, pedepanvHuvix 3aK0HO8, 8 Hacm-
Hocmu, Ipaxcdarckoeo kodexca PP u Pedepanvrozo
3akona «O menmdyHapooHvix 0o208opax Poccutickotl
Dedepavuu», a Makie HA CPABHEHUU NPABOBYIX CU-
cmem Poccuu, CIIA u Hopsezuu 6 sonpoce o npu-
Mame HAUUOHATILHOZ0 UL MEHOYHAPOOHO20 NPpasa

MocKoBCKuMIin KypHan MexayHapofHoro npasa » 4 « 2020
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C UCNONIb30BAHUEM 8 KAUeCIBe NPUMEPOS PeaibHblxX
cumyayuil, 603HUKABUAUX 80 8PeMS PabOmvL 00HO20
u3 aemopos 6 KoHcynvckoil cmyxoe MM]] Poccuu. B
Kavecmee Memooa UCCTe006AHUS UCNONb306aH 00-
UeHAYUHDLTI Meo0 NOSHAHUS.

PE3YJIIBTATbI WCCIEJOBAHUA. Cmamos
100800UM K 6b1600Y 0 MOM, 4IMO 8 80Npoce O NPpu-
Mame HAYUOHATILHOZ0 UL MEHOYHAPOOHO20 Npasa
6 HAUUOHAILHOLU NPABOBOLL CUCEMe 1020 UL UHO-
20 20Cy0apcmaa e2o 3aK0H00AMenbCMeo npedocmas-
JISTeM BbICUAUM 20CYOAPCINBEHHBIM OP2AHAM PA3HYHO
cmeneHb c60000bl 6 603MOHHOCIU 2UOKO20 N00X00A
K BLINOTHEHUID MeNOYHAPOOHO-NPABOBbIX 005134~
Menbcme 68 pamkax 00uLenpusHaHHo20 NPUHUUNA
MeHOyHAPOOHO20 npasa: «pacta sunt servanda» -
«0020680pbL 007HHYL cOOM0damvcs». Kpome mozo, 6
PAMKAX POCCUTICKO20 HAUUOHATILHOZ0 NPasa cyuje-
CMeym ycmaHosesieHHble 6 NPABOBOM NOPAOKe 603-
MONHOCU UCNOTHAMb HOPMbL NOO3AKOHHBIX HOP-
MAMUBHBIX AKINO08 NPU HAIUYUU 3AKOHA, NO-UHOMY
pezynupyrouiezo 00HOMUNHble OMHOUIEHUSL.
OBCYJKIEHWE VM BBIBOIBI. B crmamve npuso-
oumcs HopmMamueHas 6asa, KOMopowl Mozym 60c-
nonv3osamucs 3azpanyupencoenus u MIJ] Poccuu 6
cTyuae HApyuweHUs 671AcMAMU CHPAHbL NPeObl6AHUS
HOPM 0BYCIMOPOHHUX U MHO20CHOPOHHUX 002080-
pos, yuacmuukamu Komopuix sensomcs Poccus u
coomeemcmeyowas cmpana. B kauecmee 6v1600a

1. Introduction

he Russian legal system does not have a spe-

cial Federal law that clearly and unambigu-

ously regulates the hierarchy of its constituent
regulations. The existence of this problem has been
repeatedly discussed in the scientific literature [Ly-
ubimov 2003; Lyubimov 2013].

Fundamental normative acts of the Russian con-
sular foreign service — Federal law of the Russian
Federation «Consular Charter of the Russian Federa-
tion» No. 154-FZ of 05.07.2010' and Decree of the
President of the Russian Federation «On approval of
The regulation on the consular institution of the Rus-
sian Federation» No. 1330 of 05.11.1998> - regulate

8LIPANCACMCA MHeHUe 0 HeoOX0O0UMOCMU 4emKo-
20 NOHUMAHUS UEPAPXUU HOPMAMUBHBIX AKIOE 6
poccutickoil npasoeoil cucmeme 07 ee 2PAMOHOZ0
NpuMeHeHUs OONIHHOCHHLIMU TUUAMU POCCUUCKUX
3azpanyupexoeHuti npu peuieHul 80nPocos 6 067a-
CMU HAUUOHATILHO20 3AKOHO0AMeNbCMea, A MaKie
UCNOMb308AHUS IMUMU TUUAMU HOPM MEHOYHAPOO-
HO20 Npasa npu sauiume npas u unmepecos Poccuii-
ckoti Pedepayuu, ee PUOUUECKUX U DUSUUECKUX
UL,

K/IIIOYEBBIE CIIOBA. Vepapxus HopmamueHvix
aKmos, Npasosas cucmema 20cyoapcmed, HAUUo-
HanbHoe 3aKOH00AMeNbcmMa0, MeroyHapooHoe npa-
80, MECIO0 HOPM MEHOYHAPOOHO20 NPasa 6 Npasosoi
cucmeme eocyoapcmea, nonpasku k Koncmumyuyuu
Poccutickoii Pedepayuu, Oenezuposarue NOTHOMO-
uuil, COOMHOUIEHUE KOHCUMYUUL U HOPM MeHOY-
HapooHozo npasa, Poccus, CIIIA, Hopesezus.

1A OUTUPOBAHIA. JTio6umos A.IL., Ope-
meHkoB A.M. 2020. O6 mepapxuy HOPMaTHBHBIX
IPaBOBBIX AKTOB B IIPABOBOJI CUCTEMe: OIbIT KOH-
CY/IbCKOIT paboThI 32 pyOesxoM. — Mockosckuil syp-
Han mexoyHapooHozo npasa. Ne 4. C. 95-105. DOI:
10.24833 / 0869-0049-2020-4-95-105

Asmopol 35671510 06 0OMCymMcmeuy KOHGAUKmMa
UHmMepecos.

the main areas of practical activity of consular insti-
tutions. But they do not contain any answers or tips
on how to correctly establish and apply a single pro-
cedure for resolving periodically emerging complex
situations, in which officials of the Russian consular
service need to make decisions taking into account
the hierarchy of national legal acts and international
law. Such a law would serve as a necessary basis and
a convenient tool for resolving unforeseen situations.
In the absence of a special Federal law about norma-
tive acts of consular work abroad forms an unregu-
lated sphere for the actions of lobbyists of various di-
rections, including shadowy ones, and other dubious
subjects of the law-making process in our country
[Lyubimov 1997].

! See: Federal law No. 154-FZ of July 5, 2010 «Consular Charter of the Russian Federation». — Reference and legal system Ga-
rant. URL: https://base.garant.ru/12177011/ (accessed 10.04.2020).

2 See: Decree of the President of the Russian Federation «On approval of The regulation on the consular institution of the
Russian Federation» No. 1330 dated 05.11.1998. Official website of the President of Russia. URL: http://www.kremlin.ru/acts/

bank/13091 (accessed 02.06.2020).
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2. Main body

Some uncertainty about the hierarchy in the Rus-
sian legal system already follows from the Constitu-
tion of the Russian Federation. So according to part
2 of article 4 of the principal law of Russia: «The Con-
stitution of the Russian Federation and Federal laws
shall have supremacy throughout the Russian Federa-
tion» and part 1 of article 15: «The Constitution of the
Russian Federation has Supreme legal force and di-
rect effect and is applied throughout the Russian Fed-
eration»’. However, part 4 of the same article states:
«If an international Treaty of the Russian Federation
establishes rules other than those provided for by law,
the rules of the international Treaty shall apply»*. In
other words, the provisions of the principal law of the
Russian state initially contain some ambiguity in the
question of whether national or international law has
primacy in the Russian legal system.

In the comments to part 4 of article 15 of the
Constitution of the Russian Federation (edited by
V.D. Zorkin and L.V. Lazarev)® the authors point to
the distinction made by the Constitution (in relation
to the above-mentioned provisions of our principal
law) between the operation and application of legal
norms, from which follow «the limits of priority of
an international Treaty in application in the event of
its collision with the national legal order. In particu-
lar, the Constitution occupies a dominant position in
the hierarchy of the legal system and in the event of
a collision with the norms of an international Treaty,
by virtue of part 1 of article 15, it always has absolute
supremacy; only international treaties ratified by the
Federal legislator have an advantage in their applica-
tion, as for intergovernmental or interdepartmental
agreements, they do not have such an advantage in
relation to the national law, which follows from the
interrelated provisions of Constitutions art. 10, 71,
86, 90, 105-107, 113, 114, 125 etc.».

At the same time, they draw attention to the fact
that «in the text of part 4 of the commented article

clearly browses the recognition of international and
domestic law as two different legal systems, which
has deep grounds. In particular, international law
differs from domestic law in terms of the scope of
regulation, subjects, processes of creation and sourc-
es, guarantees of compliance, and continues to be
mainly interstate law. As for the Constitution, it es-
tablishes a mechanism for their coordination and in-
teraction». [Kommentarii k Konstitutsii... 2009:166]

A slightly different position is held by the well-
known Russian international lawyer LI. Lukashuk.
In his textbook «International law», he notes, that:
«The Constitution of Russia has included the gener-
ally recognized principles and norms of international
law in the legal system of the country. This is called
the incorporation of international law. However, the
Constitution does not provide a direct answer to
the question of the place of these norms in the legal
system. The analysis of Russian law gives grounds to
conclude that generally recognized principles and
norms of international law have priority over the
norms of law».°

The above-mentioned position and opinion
should be considered subject to article 27 of the Vi-
enna Convention on the Law of Treaties of May 23,
19697, which states: «A party may not invoke the pro-
visions of its internal law as justification for its fail-
ure to perform a treaty». Neither the position nor the
opinion give a direct and unambiguous answer to the
question of what rules should be applied in the event
of a collision between the norm of the Constitution
of the Russian Federation and the norm of an inter-
national Treaty to which the Russian state is a party,
especially taking into account article 26 of the same
Convention, which sets out the generally recognized
principle of international law «pacta sunt servanda»
- «treaties must be observed».

According to part 2 (g) of article 125 of the Con-
stitution of the Russian Federation® and part 1(1) of
article 3 of the Federal constitutional law of July 21,
1994 No. 1-FKZ «On the Constitutional court of the

3 See: Constitution of the Russian Federation of December 12, 1993. - Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.

4 See: Constitution of the Russian Federation of December 12, 1993. — Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.

5 See: Commentary to the Constitution of the Russian Federation, ed. by V.D. Zorkin, L.V. Lazarev, Moscow: Eksmo, 2009, pp.

167-168.

¢ Lukashuk LI. Mezhdunarodnoe parvo: Obshchaya chast' [International law: general part]. Moscow, Wolters Kluwer Publ.

2005. 432 p. (in Russ.), see also [Lukashuk 1968].

7 See:Vienna Convention on the Law of Treaties, 1969 — The UN website. URL: https://legal.un.org/ilc/texts/instruments/eng-

lish/conventions/1_1_1969.pdf (accessed 09.10.2020).

& See: Constitution of the Russian Federation of December 12, 1993. - Collection of legislation of the Russian Federation.

2014.No. 31. Art. 4398.
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Russian Federation»®, the Constitutional court of
Russia has the right to resolve cases on compliance of
international treaties of the Russian Federation, that
have not entered into force, with the Constitution of
the Russian Federation. Chapter X of the same law
defines the procedure for consideration of cases on
compliance with the Constitution of the Russian
Federation of international treaties of the Russian
Federation that have not entered into force.

Article 22 of Federal law No. 101-FZ of July 15,
1995 «On international treaties of the Russian Fed-
eration»' states: «If an international Treaty contains
rules requiring changes to certain provisions of the
Constitution of the Russian Federation, a decision on
consent to be bound by it for the Russian Federation
may be made in the form of a Federal law only after
making appropriate amendments to the Constitu-
tion of the Russian Federation or reviewing its provi-
sions in accordance with the established procedure».
In other words, it establishes a procedure for cases
when Russia is considering entering into a Treaty or
joining a Treaty containing provisions that do not
correspond to or contradict the Constitution.

At present «... the bearer of sovereignty and the
only source of power in the Russian Federation is its
multinational people .... exercising their power di-
rectly, as well as through state authorities» (parts 1
and 2 of article 3 of the Constitution of the Russian
Federation)'!. If international treaties of the Rus-
sian Federation and its national laws are approved
according to a single scheme (Federal Assembly
> President), then the principal law of Russia and
amendments to it (in relation to chapters 1, 2 and 9
of the Constitution) are submitted to a national refer-
endum. From this point of view, the Constitution of
the Russian Federation has the highest significance
in the hierarchy of normative acts in the Russian le-
gal system.

At the same time, in determining the hierarchical
relations between the Constitution and international
law, the Constitutional court of the Russian Federa-
tion has the power to resolve cases on compliance
with the Constitution of the Russian Federation of
international treaties of the Russian Federation that
have not entered into force (part 2 of article 125 of
the Constitution). Thus, the Constitutional court of
the Russian Federation, using the powers given to
it, gives an official, although sometimes criticized by
Russian political scientists', interpretation of the re-
lationship between the norms of Russian legislation
and international law in the Russian legal system. Re-
cently added amendments to the Constitution of the
Russian Federation extend the powers of the Consti-
tutional court of the Russian Federation.

In the Conclusion of the Constitutional court of
the Russian Federation «On compliance with the
provisions of chapters 1, 2 and 9 of the Constitution
of the Russian Federation to the not yet entered into
force provisions of the Law of the Russian Federation
on amendments to the Constitution of the Russian
Federation «On improving the regulation of certain
issues of the organization and functioning of public
power», as well as on compliance with the Constitu-
tion of the Russian Federation of the procedure for
entry into force of article 1 of this Law in connec-
tion with the request of the President of the Russian
Federation of March 16, 2020 No. 1-Z»" gives the
Constitutional court them the following assessment:

«Article 1 of the amendment law provides for the
addition of article 79 of the Constitution of the Rus-
sian Federation with the provision that decisions of
interstate bodies adopted on the basis of provisions
of international treaties of the Russian Federation in
their interpretation that contradicts the Constitution
of the Russian Federation are not subject to execu-
tion in the Russian Federation. It involves the addi-

Moscow Journal of International Law « 4 . 2020

° See: Federal constitutional law No. 1-FKZ of July 21, 1994 «On the Constitutional court of the Russian Federation». — Refer-
ence and legal system Garant. URL: http://base.garant.ru/10103790/ (accessed 17.07.2020).

10 See: Federal law No. 101-FZ of July 15, 1995 «On international treaties of the Russian Federation». — Reference and legal
system Garant. URL: https://base.garant.ru/10101207/ (accessed 10.04.2020).

" See: Constitution of the Russian Federation of December 12, 1993. — Collection of legislation of the Russian Federation.
2014.No. 31. Art. 4398.

12 Chernyakhovskii S. Volya naroda vyshe lyubykh mezhdunarodnykh norm [The will of the people is above any international
norms]. 2011. URL: http://viperson.ru/articles/volya-naroda-vyshe-lyubyh-mezhdunarodnyh-norm (accessed 09.04.2020) (in
Russ.)

13 See: The Conclusion of the Constitutional court of the Russian Federation on compliance with the provisions of chapters
1,2 and 9 of the Constitution of the Russian Federation to the not yet entered into force provisions of the Law of the Russian
Federation on amendments to the Constitution of the Russian Federation «On improving the regulation of certain issues of
the organization and functioning of public power», as well as on compliance with the Constitution of the Russian Federation
of the procedure for entry into force of article 1 of this Law in connection with the request of the President of the Russian
Federation of March 16,2020 No. 1-Z city of Saint Petersburg. — Rossiyskaya Gazeta. 17.03.2020. URL: https://rg.ru/2020/03/17/
ks-rf-popravki-dok.html (accessed 09.10.2020).
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tion of article 125 of the Constitution of the Russian
Federation, according to which the Constitutional
court of the Russian Federation in the order estab-
lished by Federal constitutional law, resolves the is-
sue on the possibility of execution of decisions of
interstate bodies taken under the provisions of the
international treaties of the Russian Federation in
their interpretation, contrary to the Constitution of
the Russian Federation, and also about possibility
of execution of decisions of foreign or international
(inter-state) court, foreign or international arbitra-
tion court (arbitration), imposing obligations on the
Russian Federation, if this decision contradicts the
principles of public law and order of the Russian Fed-
eration (point «b» of part 57).

These provisions, as it directly follows from their
wording, do not imply the refusal of the Russian Fed-
eration to comply with international treaties them-
selves and fulfill its international obligations, and
therefore do not conflict with article 15 (part 4) of
the Constitution of the Russian Federation.

This mechanism is not intended for approving the
refusal to execute international treaties and decisions
of interstate jurisdictional bodies based on them, but
for developing a constitutionally acceptable method
of executing such decisions by the Russian Federa-
tion while steadily ensuring the Supreme legal force
of the Constitution of the Russian Federation in the
Russian legal system, which includes unilateral and
multilateral international treaties of Russia, includ-
ing those providing for the relevant powers of inter-
state jurisdictions».

We see a different approach in the Norwegian le-
gal system. Thus § 89 of the Constitution of this coun-
try' states: «In cases brought before the courts, the
courts have the right and obligation to try whether it
contradicts the Constitution to apply a legal regula-
tion, and whether it contradicts the Constitution or
the laws of the country to apply other decisions made
during the exercise of Public Authority». Of particu-
lar interest is the fact that Norwegian legislators ex-
cluded this article from their Constitution in 1920,

and 100 years later restored it to its primordial form
by the Royal resolution No. 1086 of May 29, 2020".

Well-known Norwegian lawyer, Professor Jo-
hannes Andenzs, in his work «Sovereignty and
property right on Svalbard», comments as follows
decisions taken by Norwegian courts in the light
of the Norwegian Constitution: «If the norms of
Norwegian law do not comply with the treaty ob-
ligations of the state, the Norwegian courts should
take Norwegian law as the basis. This applies regard-
less of whether the Treaty was concluded earlier or
later than the adoption of the relevant legal norms.
On the other hand, it is a generally accepted prin-
ciple that Norwegian laws should, as far as possible,
be interpreted in such a way that they comply with
the international legal obligations of the state» [An-
denzes1984]. In the future, this approach has under-
gone some changes [Isaev 2019: 91-103].

Analogous problems are solved in the US legal
system in a similar way. Thus, the US Constitution
(part 2 of article 6)', establishing the supremacy of
the Constitution, laws and international treaties of
the United States over the constitutions and laws of
its constituent States, does not contain provisions
that determine the place of international agreements
in this system.

The ability to make decisions for this type of issue
is provided for in § 1257 (a) of title 28 of the United
States Code of laws'"’, which states: «Final judgments
or decrees rendered by the highest court of a State
in which a decision could be had, may be reviewed
by the Supreme Court by writ of certiorari where the
validity of a treaty or statute of the United States is
drawn in question or where the validity of a statute
of any State is drawn in question on the ground of its
being repugnant to the Constitution, treaties, or laws
of the United States, or where any title, right, privi-
lege, or immunity is specially set up or claimed under
the Constitution or the treaties or statutes of, or any
commission held or authority exercised under, the
United States». However, the Code does not provide
a regulatory framework for their decision.

4 See: Kongeriket Norges Grunnlov, 17.05.1814. - Legal reference system Lovdata. URL: https://lovdata.no/dokument/NL/

lov/1814-05-17#KAPITTEL_2 (accessed 11.04.2020).

> See: The Royal resolution No. 1086 of May 29, 2020. - Legal reference system Lovdata. URL: https://lovdata.no/dokument/

LTI/forskrift/2020-05-29-1086 (accessed 10.10.2020).

16 See: The Constitution of the United States of America. — Reference and legal system State Symbols USA. URL: https://sta-
tesymbolsusa.org/symbol-official-item/national-us/state-cultural-heritage/united-states-constitution (accessed 09.10.2020).
(This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.)

7 See: 28 U.S. Code § 1257 (a). State courts; certiorari. — Website of the Legal Information Institute of the Cornell Law School.
URL: https://www.law.cornell.edu/uscode/text/28/1257 (accessed 09.10.2020).
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In the article «Characteristic traits and features
of the US judicial system», Professor of the BSU fac-
ulty of law M.E Chudakov writes: «State Supreme
courts, when evaluating legal norms, use not only
the US Constitution as a criterion, but also their own
Constitution. Of course, they, like the US Supreme
Court, use all the elements of the so-called «living»
Constitution, i.e., previous court decisions, certain
traditions, and their understanding of justice and
the common good. We know the famous words of
Charles Evans Hughes, one of the judges and then
chief Justice of the United States Supreme Court,
who said: «The Constitution is what the Supreme
court says about it» [Chudakov 1999].

This approach, taking into account the peculiari-
ties of the US judicial system, can also be applied for
resolving issues that arise in the event of a collision
between the norms of the national legislation of the
United States and international treaties to which this
country is a party. In the scientific literature, there
are other points of view and issues related to national
legal systems [Glebov 2015; Suzdal'tsev 2017; Shchi-
tov 2019; Marochkin 2019; Roberts 2017; Tunkin
1974].

To summarize the above, it is advisable to note
that the authority of a state in the international arena
ultimately depends not on any form of supremacy,
but on the ability of the state to faithfully comply
with and fulfill its obligations. The US and Norwe-
gian constitutions, which were adopted in 1787 and
1814 respectively, and which do not regulate the pri-
macy of national or international law in any way, give
the highest judicial authorities of these countries a
greater degree of freedom in the possibility of a flex-
ible approach to the implementation of international
legal obligations within the framework of the gener-
ally recognized principle of international law «pacta
sunt servanda». Although if we take the international
practice of the United States in recent years, it is re-
plete with legislative sanctions against many States,
which does not always fit in with international law
[Lyubimov 2018; Bendersky, Shchitov 2020].

Due to the absence of a law defining the hierarchy
of the Russian legal system, staff members of Russian
consular offices abroad when practical questions re-
lated to the need to take into account the relevant
issues arise, should take into account the provisions
of the Civil code of the Russian Federation, which
establishes the hierarchy of by-laws in the field of law

regulated by it. So art. 3 (5) of the Code'® states: «If a
decree of the President of the Russian Federation or a
decree of the Government of the Russian Federation
contradicts this Code or another law, this Code or
the corresponding law shall apply».

The relevant provisions of the Civil code can be
used to resolve similar issues in other areas of law.
However, it should be borne in mind that the above-
mentioned principles may not always be automati-
cally used, especially for those cases when in order
to resolve a certain legal situation it is necessary to
follow the regulations governing relations in differ-
ent areas of law. For example, if obtaining socio-eco-
nomic benefits, some category of Russian citizens is
equal to the other in one area of regulated relations,
equal category is not entitled to demand execution of
the law from the appropriate place by analogy to ob-
tain the benefits set forth in normative acts in other
areas of law. In particular, this is due to the state's
budgetary capabilities.

With regard to the range of non-standard issues
that consular offices periodically face, their officials
sometimes have to make decisions in an urgent mode
of work. At the same time, consular offices abroad
should be guided by the following hierarchical verti-
cal of normative legal acts [Lyubimov 2006]:

1)  The Constitution of the Russian Federation;

2)  Generally recognized principles and norms
of international law and international treaties of the
Russian Federation;

3) TFederal constitutional laws of the Russian
Federation;

4)  PFederal laws of the Russian Federation;

5)  Decrees of the President of the Russian Fed-
eration;

6) Resolutions of the Government of the Rus-
sian Federation;

7)  Orders for the Ministry of Foreign Affairs of
the Russian Federation;

8)  Orders for the Embassy of the Russian Fed-
eration in the host country.

However, there are exceptions to the rules estab-
lished by the Civil code, for example, p. 3 of «The
administrative regulations of the Ministry of Foreign
Affairs of the Russian Federation on the provision
of state services for the registration and issuance of
a passport certifying the identity of a citizen of the
Russian Federation outside the territory of the Rus-
sian Federation containing an electronic data car-

'8 See: Civil code of the Russian Federation. — Reference and legal system Garant. URL: https://base.garant.ru/10164072/5ac2

06a89ea76855804609cd950fcaf7/ (accessed 10.04.2020).
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rier» approved by order No. 2114 of 12 February,
2020", defines the procedure for obtaining informa-
tion on the provision of appropriate public services.

In the case of conflicts on this legal field between
applicants and employees of the consular institution,
apply the decision of the Supreme Court of the Rus-
sian Federation of June 17, 2008 No. GKGI08-1158%
and definition of Cassation Board of Supreme Court
of the Russian Federation dated September 16, 2008
No. KAS08-485%, from which follows that if there is
a special regulatory legal act with less legal force in
relation to the issues contained in the appeal, then
the procedure for considering these issues does not
fall, for example, under the regulatory provisions of
the «Law on appeals», which has more legal force.

Similarly to the absence of a normative hierarchy
in national legislation there is no established concept
and list of generally recognized principles and norms
of international law in the Russian legal system. The
Supreme Court of the Russian Federation stated its
position on the above-mentioned provision of the
Constitution in its resolution No. 5 of October 10,
2003 «On the application by courts of General juris-
diction of generally recognized principles and norms
of international law and international treaties of the
Russian Federation»*.

According to paragraph 1 of the resolution: «gen-
erally recognized principles of international law
should be understood as fundamental peremptory
norms of international law accepted and recognized
by the international community of States as a whole,
deviation from which is unacceptable. A generally
recognized norm of international law should be un-
derstood as a rule of conduct accepted and recog-
nized by the international community of States as a
whole as legally binding».

It should also be recalled that the custom of pre-
senting the head of the Embassy and its members to
the authorities of the country where they arrived to
carry out their mission has come into modern prac-
tice from the depths of centuries. Later, this interna-
tional legal custom was codified and became a norm
of international Treaty law, for example, of the Vi-
enna Convention on diplomatic relations of April 18,
19617, article 10 of which provides for the accredita-
tion of employees of foreign missions.

However, if the accreditation of newly arrived
employees has become a norm of international Trea-
ty law, the Convention does not regulate the form of
notification of their arrival, final departure or termi-
nation of functions. The provision in its preamble
that «the rules of customary international law should
continue to govern questions not expressly regulated
by the provisions of the present Convention» presup-
poses that the form of notification should be regu-
lated by the rules of established custom.

In the present case, the introduction by the host
state of a notification form based on national leg-
islation would constitute a violation of the above-
mentioned provision of the Vienna Convention. The
sixth paragraph of p. 6 of the decree of the President
of the Russian Federation No. 1497 of October 28,
1996 «On approval of The regulation on the Embassy
of the Russian Federation»* prescribes Embassies to
«monitor the implementation of bilateral agreements
of the Russian Federation with the host state, as well
as multilateral agreements regarding the relations of
the Russian Federation with the host state».

The procedure for monitoring the host state's
compliance with the norms of international Treaty
law and measures taken in the event of their violation
is also established by the provisions of parts 2 and 4

1% See: Order of the Ministry of Foreign Affairs of the Russian Federation No. 2114 of February 12, 2020 «On approval of The
administrative regulations of the Ministry of Foreign Affairs of the Russian Federation on the provision of state services for the
registration and issuance of a passport certifying the identity of a citizen of the Russian Federation outside the territory of the
Russian Federation containing an electronic data carrier». — Reference and legal system Garant. URL: https://www.garant.ru/
products/ipo/prime/doc/74448481/ (accessed 13.09.2020).

2 See: The Supreme Court of the Russian Federation. Decision of June 17, 2008 No. GKPI08-1158. — Archive of court decisions.
URL: http://sudrf.kodeks.ru/rospravo/document/902122936 (accessed 10.04.2020).

21 See: The Supreme Court of The Russian Federation. Cassation Board. Definition of September 16, 2008 No. KAS08-485. —
Archive of court decisions. URL: http://sudrf.kodeks.ru/rospravo/document/902122949 (accessed 10.04.2020).

22 See: Resolution No. 5 of the Plenum of the Supreme Court of the Russian Federation of October 10, 2003 «On the applica-
tion by courts of General jurisdiction of generally recognized principles and norms of international law and international
treaties of the Russian Federation». — Reference and legal system Garant. URL: https://base.garant.ru/12132854/ (accessed
10.04.2020).

3 See: Vienna Convention on diplomatic relations of 1961. - The UN website. URL: https://legal.un.org/ilc/texts/instruments/
english/conventions/9_1_1961.pdf (accessed 09.10.2020).

24 See: Decree of the President of the Russian Federation No. 1497 of October 28, 1996 «On approval of The regulation on the
Embassy of the Russian Federation». — Reference and legal system Garant. URL: https://base.garant.ru/10118700/ (accessed
10.04.2020).
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of article 32 and article 33 of the Federal law of July
15,1995 No. 101-FZ «On international treaties of the
Russian Federation»®, according to which «General
monitoring of the implementation of international
treaties of the Russian Federation is carried out by
the Ministry of Foreign Affairs of the Russian Feder-
ation», which «in case of violation of obligations un-
der an international Treaty of the Russian Federation
by other parties to it (itself or jointly with other inter-
ested agencies) ... submits proposals to the President
of the Russian Federation or to the Government of
the Russian Federation to take the necessary meas-
ures in accordance with the norms of international
law and the terms of the Treaty itself».

3. Conclusion

The absolute majority of consular actions per-
formed by officials of foreign missions in the host
countries are regulated by the national legislation of
the sending state. At the same time, these functions
are performed on the territory of a foreign state in re-
lation to persons who are interested in resolving cer-
tain administrative and legal issues on the territory
of the state represented by the consular official. This
situation requires the consular officer to know and
understand the interaction of national legislation, in-
ternational law and the law of the host country.

While working in a foreign country, a Russian
consular official is obliged, in accordance with the
Russian Consular Charter, to protect the rights and
interests of the Russian Federation and to take meas-
ures to ensure that citizens of the Russian Federation
and Russian legal entities enjoy in the represented
state in full the rights established by the Constitu-
tion of the Russian Federation, generally recognized
principles and norms of international law, and inter-
national treaties to which the Russian Federation and
the host state are parties, the legislation of the Rus-
sian Federation and the legislation of the host state.

Knowledge of the regulations listed in part 1 of
article 1 of the Federal law of the Russian Federation
«Consular Charter of the Russian Federation» No.
154-FZ of July 5, 2010% involves a very broad out-
look, deep legal knowledge of consular officials, the
ability to competently perform the listed legal regula-

tions in solving of its tasks in the field of national leg-
islation, and use of customary international law and
the international treaties to which it is a party the
host country and the represented state, while pro-
tecting the rights and interests of the Russian Federa-
tion, legal and physical persons in the territory of the
host country.

Issues that were previously on the periphery of
the tasks of the consular service have recently be-
come particularly acute in the consular work. These
include issues of criminal liability and punishment of
Russian citizens on the territory of the host country
[Lyubimov 2014], removal of children by juvenile au-
thorities from the families of Russian citizens, labor
immigration and migration [Pronchev and others
2019; Pronchev 2019]. A large amount of legal work
is related to election campaigns, in particular, the or-
ganization of polling stations during the elections of
deputies to the State Duma of the Federal Assembly
of the Russian Federation or the President of the Rus-
sian Federation, counting the votes of Russian citi-
zens living abroad [Lyubimov 1998; Shchitov 2018;
Lyubimov, Oreshenkov 2020]. These issues, in addi-
tion to their knowledge or study, require the ability
to use applicable regulations in specific circumstanc-
es on the spot in the host country, as well as the use
of local legal advice.

International human rights treaties that can be
actively used in the practical work of consular of-
ficials to protect the rights and interests of Russian
citizens in the host country include «The Universal
Declaration of Human Rights» adopted by the United
Nations on December 10, 1948, «International Cov-
enant on Civil and Political Rights» of December 19,
1966, «International Covenant on Economic, Social
and Cultural rights» of December 16, 1966, and in
the work of Russian consular institutions in Europe
- «Convention for the Protection of Human Rights
and Fundamental Freedoms» of November 4, 1950.
The main difference between the Convention and the
above-mentioned international human rights trea-
ties is the actual mechanism for protecting the rights
declared in the Convention by individual appeal to
the European court of human rights (ECHR), which
considers individual complaints on violations of the
Convention.

% See: Federal law No. 101-FZ of July 15, 1995 «On international treaties of the Russian Federation». — Reference and legal
system Garant. URL: https://base.garant.ru/10101207/ (accessed 10.04.2020).

% See: Federal law No. 154-FZ of July 5, 2010 «Consular Charter of the Russian Federation». — Reference and legal system Ga-
rant. URL: https://base.garant.ru/12177011/ (accessed 10.04.2020).
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