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UMIJIEMEHTALUA TAPAHTUN
EBPOMENCKOW KOHBEHLA MO
NMPABAM YEJIOBEKA B COEPE
BbICbUJIKA MHOCTPAHHDbIX TPAXKAAH

B NMPABE EC

BBEJJEHME. B nacmosiuiee 6pems 6 mupe, U 8 0co0eH-
Hocmu 6 Eeponetickom coro3e, 060cmpuncs muepayu-
OHHBILL KPUBUC, 4O NPUBOOUM K OUCKYCCUAM 00 U3Me-
HeHUU 100X0008 K NPABOBOMY  peyNUupOBaAHUI0
npebbleaHus uHocmparHvlx epaxoan. Tak, 6 pamkax
EC nposooumcs axmueHas paboma HAO ouepeoHol
pepopmoii [Ipocmparcmea c60600vL, be3onacHocmu u
npasocyous, exmouas Obujeesponetickyro cucmemy
npedocmasnenus ybexcuwa. Kpome moeo, euje ¢ mo-
Mmenma ecmynneHust 6 cuny /luccaborckoeo 002060pa 6
2009 e., na Esponetickuii co03 6vina 803710%eHa 005-
3AHHOCMb 1O npucoeduHenuro k Koneenuyuu o sausume
1pas 4enosexa U 0CHOBHbIX C60000 6 Kaectnee KOsieK-
mueHoeo unena. Hecmomps na Heyoasuiyrocs nonvim-
Ky npucoedurenus 6 2014 2., 3abnokuposartyto Cyoom
EC, paro unu no3oHo amo 6ce e 00HHO NPousosimu,
U 6 NOCTIEOHUE MECAUbL BHOB 6e0eMCsT AKMUBHAS PAbO-
ma HAO O4epeOHbIM NPOEKIMOM COTIAUEHUS O NpLiCcoe-
ounenuu EC x Konsenuuu. Taxum obpazom, mema
1pednazaemozo Uccne008anust npedcmasisemcs Kpaii-
He aKmyasvHoul.

6

IIpu amom Heobx00uMO ymouHum 06vem 3ampazusa-
eMoil MemMamuKy, a maxie 3HaueHue HeKOMopbLX No-
HAMUL, UCNONb3YeMbIX 6 HAUMEHOBAHUU cmamby. B
UACMHOCY, ciedyem 02080pUMbCs, Mo 1oo UHo-
cmpanHbimu 2paxoanamu 6 npasosoii cucmeme EC no-
HUMAOMCSA 2pasicoare 2ocyoapcme, He 6x00ausux 6 Ee-
ponelickuil €013 U He NPUMEHSIOUUX HA CB0ell
meppumopuu paccmampusaemvie Hopmot npasa EC no
UHbIM OCHOBAHUAM (K NPUMEPY, 6 CE3U C YHACUEM 6
Esponetickoii skoHomuueckoil 30He), a makie nuya 6es
epascoarcmea. Kpome moeo, 8aHo yHumvleam, 4mo
Esponetickas Konseryust no npasam uenosexa (EKIT4)
Kax Mex0yHapooHuiii 002080p, CMpo2o 2080ps, He 56-
nsemcs ucrmouruxom npasa EC, nockonvky EC He s16-
nsemcs ee yuacmmukom. CredosamernvHo, 00 umnse-
menmauuu  eapanmuii  Koneenyuu 6 npasosoii
cucmenme EC (& cmipozom noHUMAHUU 9111020 MePMUHA
KaK cucmembvl Mep, 00echeuusaruux daxmuqeckoe
BbINOTIHEHUE NPUHAIMO20 HA Ce0sT MeIOYHAPOOH020
00513a1Menbemea) MONHO 2060PUMb UL € HEKOMO-
poii doneti ycnosHocmu. Tem e meree Hopmot Koneen-
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YU CmManu 0CHOBOL POPMUPOBAHUS 00H020 U3 BaXH(-
Hetiwux 81006 ucmourukos npasa EC, a umenro max
Hasvleaemvlx 0ouux npuryunos npasa EC. ITpu smom
CYUAECMBEHHAS UX YACMb 6N0CTIE0CBUU 0blIA KOOU-
gpuyuposara 6 Xapmuu EC 06 ocHoBHbIx npasax, 20e
NPAMO YKA3aHO, HIMo Npasa enosexa, UssiojeHHbvle 6
Xapmuu, 0omicHbl NOHUMAMbBCT MAKUM e 06pasom,
umo u 6 Konsenyuu. 3mo o3nauaem, 4mo 6 HACHMOS-
wee spems Esponetickuti coio3 8 mobom cryuae 00a3ar
cobmodamv eaparmuu, npedycmompentvie EKITY, eHe
3A6UCUMOCIIY. OM NOCTIE0YIOU4ee0 NPUCOCOUHEHUS K
Koneenyuu 6 kauecmee KonneKmusHozo 4sieHa.

B cea3u ¢ 06vexmusHuIMU 02paHUHeHUAMU 00BeMa
HAcMoswell cmamvi ee cooepiarie PoxKycupyemcs
HA UMNTIEMEHMAYUU TIUUb KTIHOHeBbIX MAmepua-
Holx eapanmuil Koneenyuu 6 cepe svicvinky uHo-
cmpanHvix 2paxcoan. Bcenedcmeue amozo nodpo6Ho
He U3y4amcs, K npumepy, npoueccyanvtole CriaH-
dapmut cm. 13 Konsenyuu. Kpome mozo, uccnedosa-
Hue He oxeéamviéaem obusue eapanmuu cm. 3 u 8
Konsenuyuu, npumersemvle He MonvKo 8 paccmampu-
8aeMOM CHEUUPUHECKOM KOHMEKCINe 8bICHUIKU UHO-
cmpanHoeo epaxcoanuna (6 uacmuocmu, o6ujue
CManoapmol Ycnoeuii COOePIAHUS 6 MeCmax uule-
HUAX c80000bL U M. N.).

Hmax, uenvto uccnedo8aHus A6/15emcs OUueHKa umniie-
Mmenmavuu eapanmuti KoneeHyuu o 3augume npas ue-
JI08eKA U OCHOBHDIX 60000 6 chepe BbICHLTKU UHO-
CMpaHHbIX  2pax0aH 6  Npaeosoli  cucmeme
Esponeiickozo co103a u popmynuposariie npeonoxeHutl
10 peuieruio npodsiem 8 3ol 007IACU 8 CILyHae UX 6bi-
ABTIEHUS.

MATEPUAJIBI 1 METOJDBI. B ocHosy uccredosa-
Hus neenuy Hopmuvl Koneeruyuu o sausume npas enose-
Ka U 0CHOBHDbIX C60000, NEPBUHHO20 U BINOPUHHOZO NPa-
éa EC, cyoebnas npaxmuxa Esponeiickoeo Cyda no
npasam uenosexa (ECIIY) u Cyoa EC, cospementvie
HayuHble MPYyObl OMeHecmeeHHbIX U 3APYOeHHbIX UC-
cnedosarmerneti 6 0671ACMU NPAs He0BeKa, A MAKie No-
cobust Cosema Eeponuvi no npeyedenmnoti npaxmuxe
ECITY. Memodonoeuueckyio 6a3y uccnedo8aHust co-
cMasumu credyroujue 00uleHay Hble NPUEMbL: AHATIUS,
cuHmes, UHOYKUUA, 0e0yKuus, cpasHeHue, Kaaccugu-
Kauus, Cucmemamu3auusi, npoeHosuposarue. Boimu
npumereHvl U maxue 4acmHoHAy Hvle Memoobl, Kax
gpopmanvHo-ropuduteckuii U  cpasHUMenLHO-NpPaso-
801l

PE3YJIBTATBI VICCIIEOOBAHWVIA. Oonumu u3
Haubonee OemanvHo ypezynuposantvix npasom EC eo-
1pocos 6 007aAcMYU MUPAUUL OKA3ATUCH: NPedoCas-
TieHue MeHOYHAPOOHOT 3auumol 2paroaHam mpe-
MbUX 20CY0APCNS; BbICHLIKA UcKameneli yoexuwa 6
0meemcrmeeHHoe 3a PACCMOMpeHUe UX 3as6/IEHUS 20-
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cyoapcmeo - uner EC; vicouika He3aKOHHO HAX00A-
WUXCA 2pascoar mpemoux zocyoapcms 3a npedenvi EC,
a makie cmamyc epaxoan mpermvux 20cyoapcme, s6-
TOUAUXCS uneramu cemou epacoar EC. Peenamenma-
uus ykasanHolx cgep 6 npase Esponetickozo coroza 6o
MHO20M OCHOBbIBATIACL HA NpeuedeHmHOL npakmuke
Esponeiickozo Cyda no npasam uenosexa.

ECITY HeoOHOKpamHo ycmaHasnuéan HapyweHus co
CMOPOHbL 20cy0apcme — yuacmHukos Konsenyuu npu
npumerenuu paoa akmos EC (Hanpumep, 6 pamxax
[ly6numckoti cucmembt), 00HAKO 6ce OHU ObiMU CBA3AHDL
¢ peanusayueii 20cy0apcmeamis C60UX OUCKPEUUOHHDIX
NOTHOMO4UL U He 00YCTIosIeHbl COOePHaHUEM HOPM
npasa EC. ITpu smom ycunus Cyoa EC no monkoea-
HUI0 8 NPABO3AUUMHOM KIiIoHe OnpedesieHHblX Npo-
O7eMHbIX NOToHeHUTl (8 HACMHOCMU, O e8ponetickom
opdepe Ha apecm) npusenu K momy, umo Eéponetickuii
Cyo no npasam uenosexa npu paccmormpeHuu 0es o 6vi-
Cbl/IKe UHOCHPAHHDBIX 2PANOaH HU PA3y He NPUXOOUT K
801600y 00 0NposepHeHUL NPe3yMNUUL IKBUBATIEHIM-
Hocmu  3awgumul, npedocmaengemoii  npasom EC
(chopmynuposanmoii 6 nocmarosnenuu «Bosphorus
Airways v. Ireland» 6 2005 e.). Bornee mozo, 6 xo0e uc-
C71e008aHUST OBLTIO BbISABTIEHO, UINO 6 UETIOM PAOe CTLYHA-
es npaso EC Ha ceco0Hsunutl deHv npedocmasnsiem
6ortee vicOKULL yposeHnb 3ausumbol, yem Koneseruus.
OBCYXIEHME V1 BBIBOJIBI. Taxum obpasom, 2a-
parmuu Koneenyuu 6 ciepe 8biCoIIKU UHOCTPAHHBIX
epancoan Obimu YCneutHo UMNIeMeHMuposansl 6 npa-
060l cucmeme EC, HecMompsi Ha HeKomopoe c80e0-
6pasue cnocobos urxopnopavuu Hopm Korneenuuu 6
npaso Eeponetickozo coto3a 6 uenom. Buecme ¢ mem e
cmoum 3a0vl6ambv 0 Meopemu4eckoll B03MONHOCU
onposepsceHuss maxoti npesymnuyuu 6 6yoyusem. Kpome
mM020, Cama KOHUENUUs NpesyMnuyuU IK6UBANEHMHO-
CMU 3au4Umol HeOOHOKPAMHO N008eP2anach Kpurmuxe,
u omkas om ee npumererus 6 Esponeiickom cotose 6
UerIoM MaKie Hezb3s UCKIouamy. Yenybnenue muepa-
UUOHHO20 KPU3UCA NPUBOOUM K 803HUKHOBEHUIO OUC-
Kyccuii 0 Heo6xX00UMOCmU nepecmMompa 0eticrneyousux
100X0008 K pe2ynuposaHuio MexoyHapooHoti muepa-
yuu. byoym nu npasosvie akmut EC, npunsmuoie éno-
cnedcmauu (8 Mom Hucrie 6 pamkax ouepeoHol pegop-
mvl  IIpocmpancmea  c60600bl, Ge3onacHocmu U
npasocyous), 6 NOMHOL Mepe COOMBEmCcmMeosamy 2a-
parmusm Koneenyuu, nokasiem epems.

KIIIOUEBDBIE CJIOBA: Esponeiickas Koneenyus no
npasam uenosexa, Esponeiickuii Cyo no npasam 4eno-
sexa, npasosas cucmema EC, évicoinka uHocmpanHolx
epancoan, Obujeesponetickas cucmema npedocmasse-
Hus yoexcuwa, [Jybnumckas cucmema, esponeiickuii
opdep Ha apecm
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IMPLEMENTATION OF

STANDARDS OF

THE EUROPEAN CONVENTION ON HUMAN
RIGHTS REGARDING FORCED REMOVAL OF
ALIENS IN THE EUROPEAN UNION LAW

INTRODUCTION. The global migration crisis tak-
ing place in the world and especially within the Euro-
pean Union provokes debates regarding the necessity to
change the current approaches to the regulation of mi-
gration issues. Thus, extensive work has been done in
the recent years on the new future reform of the Area of
Freedom, Security and Justice of the EU including the
Common European Asylum System. Besides that, the
Lisbon Treaty, which entered into force in 2009, pro-
vides that the European Union shall accede to the Euro-
pean Convention on Human Rights. Despite the failed
attempt of accession in 2014 blocked by the Court of
Justice of the EU, the European Union still must fulfill
its obligation, which is bound to happen sooner or later.
That is why the topic of the present article is of particu-
lar interest at the moment.

However, it is important to clarify the understanding
of certain terms used in the heading of the article. In

particular, it should be noted that the term “aliens” in
relation to the European Union legal order covers na-
tionals of states that are not EU-members and do not
apply the European Union law concerning migrants on
other grounds (for example, due to the membership in
the European Economic Area) and stateless persons as
well. Further, the reader should take into account that
the European Convention on Human Rights as an in-
ternational treaty is not, strictly speaking, a source of
EU law per se as the EU is not a party to the ECHR,
at least so far. Therefore, the European Union is not di-
rectly obliged under international law to implement the
ECHR. Nevertheless, the provisions of the Convention
formed the basis for one of the most significant sources
of the EU law - the so-called “general principles of the
EU law”. Most of them were later codified in the Charter
of Fundamental Rights of the European Union, which
expressly stipulates that the meaning and scope of the
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Charter rights which correspond to rights guaranteed
by the ECHR shall be the same as those laid down by
the ECHR. It means that today the EU already shall
comply with the Convention standards regardless of its
non-accession to the ECHR as a collective party.

Due to objective limits of the text volume the present
article concentrates on implementation of the key
substantive Convention guarantees concerning forced
removal. Consequently, it does not cover the proce-
dural standards laid down by Article 13 of the ECHR.
Moreover, the research does not touch upon the general
standards of Articles 3 and 8 of the Convention applied
not only in the context of removals of aliens but also in
other situations (e.g., regarding the conditions of deten-
tion).

The aim of the present article is to evaluate the imple-
mentation of standards of the European Convention on
Human Rights regarding forced removal of aliens in the
European Union law and to suggest measures to ensure
compliance with the Convention guarantees in case of
detecting any problematic issues.

MATERIALS AND METHODS. The research refers
to the provisions of the European Convention on Hu-
man Rights, the primary and secondary EU law, the
case-law of the ECtHR and the CJEU, the recent works
of Russian and foreign scholars and also the Council
of Europe handbooks. The methodological basis of the
research consists of general scientific methods (analysis
and synthesis, deduction and induction, classification,
systematization, prediction) and special legal methods
(comparative legal and formal-legal methods).
RESEARCH RESULTS. Today the EU law thorough-
ly regulates such areas as granting international pro-
tection to third country nationals; determination of the
member state responsible for examining an application
for international protection lodged in one of the mem-
ber states by an alien and his/her subsequent removal
to this member state; removal of illegal immigrants to
third countries and also the legal status of third country
nationals who are family members of an EU citizen.
The provisions of EU legal acts in this regard were for-
mulated inter alia on the basis of the case-law of the
ECtHR.

Although the ECtHR has found violations of the Con-
vention by the EU member states in a number of cases
concerning the application of the EU law in the migra-
tion context (for example, within the framework of the
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Dublin system), all these violations were rather caused
by exercising of discretionary powers by the member
states than resulted from the content of the EU law it-
self. Moreover, the human rights-based approach used
by the CJEU in the interpretation of certain potentially
problematic legal acts (in particular, the Framework
Decision on the European arrest warrant) contributed
to the fact that the ECtHR has never come to a con-
clusion that the presumption of equivalent protection
granted by the EU law (formulated in «Bosphorus Air-
ways v. Ireland» in 2005) was rebutted in any cases re-
garding forced removal of aliens. Besides that, as of to-
day in many aspects connected with migration the EU
law provides broader protection that the Convention.
DISCUSSION AND CONCLUSIONS. The stand-
ards of the European Convention on Human Rights
regarding forced removal of aliens have been success-
fully implemented in the European Union law despite
certain originality of how the Convention guarantees
are incorporated to the EU legal order in general. This
is confirmed, among other things, by the fact that the
ECtHR has never come to a conclusion that the pre-
sumption of equivalent protection granted by the EU
law was rebutted in any cases regarding forced removal
of aliens. However, the theoretical possibility of rebuttal
of the said presumption in future cannot be excluded
and the whole concept of such presumption has been
occasionally criticized. The time will show whether the
future EU legal acts (in particular, those adopted in the
course of the ongoing reform of the Area of Freedom,
Security and Justice in response to the escalation of the
migration crisis) will fully comply with the European
Convention on Human Rights.

KEYWORDS: European Convention on Human
Rights, European Court of Human Rights, EU law, re-
moval of aliens, Common European Asylum System,
Dublin System, European arrest warrant
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1. OcoGeHHOCTH OLIEHKY MMI/IEMEHTAIVIN
rapanTuii KonBeHnuu B cdepe BHICBUIKH
VHOCTPAaHHBIX TPAXKaH B mpaBosoii cucteme EC

PpeXne BCero, criefyeT yduThbIBaTh HEKOTOpOe

cBOeoOpasye MOIXofa K OLleHKe MMIIIEMEeH-

taryu rapantuit EKITY B cdepe BbIcblIKM
MHOCTPAaHHBIX TPaK/aH B IpaBoBoli cucteme EC, Bbl-
3BaHHOE PsIOM ocobeHHOCTell EBporeiickoro comosa
U1 €TO0 IIPAaBOBOJ CUCTEMBI.

Bo-nepssix, npaBo EC perymmpyer o6iiecTBeH-
Hble OTHOIIEHNA B cepe BBICBUIKM MHOCTPAHHBIX
TpX[aH JIUIIb YaCTUYHO. JTO CBA3AHO C OTPaHU-
YEeHHOJ KOMIIeTeHIMeN, lepefanHoi EBpornerickomy
COM03Y TOCY/lapCTBaM-4/lleHaMI B COOTBETCTBUU C
HOPMaMM y4YpeUTeIbHbIX JOTOBOPOB.

Bo-Bropbix, cam EBporneiickuii coro3 Kak cy6beKT
MeXJYHapOJHOTO IIpaBa 06s3aTenbcTB M0 KoHBeH-
LM HAIIpAMYIO He HeceT, IIOCKOJIbKY He AB/IAeTCA
ee YJ4aCTHUKOM, a C/IefloBaTeIbHO, 00 «MMIIeMeHTa-
1un» rapanTuit Kousennum B mpaBoBoit cucteme EC
B CTPOTOM IIOHMMAaHWY STOTO TePMIHA (KaK CUCTEMBbI
Mep, obecreunBaoIMX (GAKTUYECKOe BBIIOTHEHME
HPMHATOTO Ha ce0s MeXAYHapOTHOTO 00s3aTeNb-
CTBa) MOXXHO TOBOPUTD JIMIIb C HEKOTOPOI JOJIelt
ycnoBHocTH. TeM He MeHee, HOpMbl KoHBeHIMN cTa-
I OCHOBOJ (POPMMPOBAHNS OTHOTO U3 BKHENIINX
BUJI0B MCTOYHMKOB IpaBa EC, a MIMEHHO TaK Hasbl-
BaeMbIX «06myx npuHImnos npasa EC». IIpu sTom
CYIeCTBEHHA VX 4aCThb BIIOC/IEHCTBIM ObLIa KOAM-
¢uimposana B Xaptur EC 00 OCHOBHBIX IpaBax
[Jovanovi¢, Vujadinovi¢, Etinski 2009:178], B koTopoii
IPsIMO YKa3aHO, YTO IIPABa 4el0BEKa, M3/I0)KEHHDIE B
XapTuu, JO/DKHBI MIOHMMATBLCS TaKUM XKe 00pasoM,
4ro 1 B KoHBeHIMN. ITO 03HAYaeT, YTO B HACTOsAILEE
Bpems EBpomeiickuit coos B m06oM cnydae 06s13aH
cobmoath rapanTui, npegycmorpensbie EKITY, Bue
3aBJICYIMOCTY OT IIOC/IE[YIOIETO MPUCOEAMHEHN K
KonBeH1MM B KayecTBe KOJJIEKTUBHOTO Y/IeHa.

B cBoto ouepenp, rocygapcTBa-uieHbl 00A3aHBI
cobmozars KoHBeHIMIO B TOOBIX CUTYALMAX, B TOM
4yc/e ¥ B XOfie IPETBOPEHMA B )KM3Hb HOPM IIpaBa
EC, 4To Bcerpa moajiexkut KOHTPOJIO O CTOPOHEI EB-
porerickoro Cypa 1o mpasam 4yenoseka. [Tpy aTom He-
06x071IMO 06paTUTh BHUMAHME, YTO B 3HAKOBOM I10-
CTaHOBJIEHNUM 110 fienty «Bosphorus Airways v. Ireland»'

ECIIY npoaHanusupoBal 9BOMIOLMI0 MeXaHU3MOB
3aIL[UTBI IIpaB yenoBeka B paMkax EC u npuiuen K BbI-
BOJly O COOTBETCTBUM IIPE3YMIILUM 3KBUBAJIEHTHO-
CTY YPOBHA 3alLIUThI IIpaB yenoseka B EC rapanTuam
Kouseniyn?®. Vicxops us aroro, Cyp ykasai, 4To ecin
TOCYJIAPCTBO JIEMICTBYET BO JICIIONHEHME IPaBOBbIX
axroB EC, He mpeocTaB/Aomyx cBoO60OIBI ycMOTpe-
HJ OTHOCUTEIBHO MX MMIUIEMEHTALMM, TO KaKoe-
nu6o HapyueHue KoHBeHIMN OTCYTCTBYeT®, ecn He
JIOKa3aHO, YTO B 0OCTOATEIbCTBAX KOHKPETHOTO JieNa
YPOBEHb 3aILUTHI IIPAB TOTO W/IY MHOTO 3asABUTENA B
pamkax EC 6pi1 siBHO HepmoctatounbsiM’. [Ipy atom
ECIIY otmeTus, 4TO Hajau4ye TaKoM IIpe3yMIILUU
3KBMBAJIECHTHOCTY B OTHOLIEHMM MEX/[yHAapOJHOI
opranmsauuy, Bkmoyasd EC, Taxke MokeT mHopjie-
’KaTh IIePeCMOTPY B CBeTe HOBOJ MHpOpMALVL®.

Cnenosare/ibHO, B XOJle aHA/IN3a OCHOBAHUI /I
VIH[IVIBYIYaIbHOTO OIIPOBEP>KEHNMA WM ke 0OIert
OTMEHBI IIPe3yMIIUM 3KBMBATEHTHOCTU 3aIIUTBHI,
Esponetickuit Cyp 110 mpaBaM 4eyioBeKa MOXKeT JlaTh
KOCBEHHYIO OLICHKY COOTBETCTBIUsA IIPABOBBIX AKTOB
EC rapantusam KonBeHuuim, B TOM 4icre B cdepe BbI-
CBIIKM MHOCTPAHHBIX TpaKfiaH. OJHaKO 3TO MOXeT
MIPOU3ONTHU JIMIIb IPU PACCMOTPEHUM KOHKPETHOI
’KaJ100bI 0 HAPYILIEHNY TeM VIV MHBIM FOCYapCTBOM
CBOVIX KOHBEHIIMOHHBIX 00513aTenbCTB. 10 aToit pu-
4JHe OLleHKa MMIIJIeMeH Tl rapanTuii Konsenumm
B cdepe BBICBUIKY MHOCTPAHHBIX IPAK/JAH B IPABO-
Boit crcteme EC Oyzer naHa, B IIEpBYIO O4Yeperb, ye-
pe3 Ipu3My BbIIIOHEHUA TOCY[APCTBAMM-UIeHAMY
CBOMX 00s3aTenbcTB 0 KOHBEHIMM IIpyu IpMMeHe-
HMM TeX WM MHBIX HOopM 11paBa EC.

2. JImnneMeHTanyisA TapaHTIil
c1. 2 1 3 KonBennun

IIpexxpe Bcero cefyeT OTMEeTUTD, 4TO, B OT/IIYIE
ot KoHBeH11MM 0 3a111iTe IIpaB YeloBeKa 1 OCHOBHBIX
cBobon, Xaptus EC 06 0CHOBHBIX IIpaBax Ipefycma-
TpMBaeT NpaBo Ha ybexuie (cT. 18), uTo sBIsAETCA
0oee BBICOKMM CTAaHAAPTOM JaKe B CPaBHEHMH C
JKeneckoit KonBeniueit o craryce OexxeHI|eB, KO-
TOpask TapaHTUPYeT JIMIIb IIPaBO MCKATh YOEXMIIe
[VBanoB, bob6puuckmit 2009:28-29]. Kpome Toro,
Xaprus (ct. 19) npsMo 3ampelaeT BBICBUIKY MHO-
CTPaHHBIX TPXJIaH B TOCYAAPCTBA, IJie VIM YTPOXKaeT

' European Court of Human Rights: Case of Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland. Application
No. 45036/98. June 30,2005. URL: https://www.eui.eu/Documents/DepartmentsCentres/AcademyofEuropeanLaw/Course-
MaterialsHR/HR2009/DeWet/DeWetBackgroundReadingCase3.pdf (accessed 12.10.2020).

2 |bid. Paras. 159-165.

3 |bid. Paras. 148, 156, 165.
4 Ibid. Paras. 156, 166.

> lbid. Para. 155.
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CMepTHas Ka3Hb, IIBITKM, OeCcye/IoBeIHOe VIV YHIDKA-
I0Illee JOCTOMHCTBO OO palieHe 1y Hakazanue. [1pu
3TOM, cornacHo IloAcHenuam K XapTuu, yKasaHHBII
3aIpeT IOHMMAETCA, B TOM YMC/Ie B COOTBETCTBUM C
npakruxoit ECITY no ct. 3 KonBenmyn.

Hanee, ct. 78 JloroBopa 0 (yHKIMOHMPOBAHUI
EC (I®EC) comepXuUT IMONOXKEHME O IPOBEIEHUMN
EBpomeiickuM coro3oM o01ieit Motk B cdepe
yOexmina, cyocuyiapHoil ¥ BpeMeHHOI 3allNUThl BO
VICTIOJIHEHN€ TIPUHIIMIIA HEBBICBIIKM, KOTOPas TOJDK-
Ha cooTBeTcTBOBATh JKeHeBckoy KoHBeHIMM 0 cTa-
Tyce OexxeHneB u [IpoTokony K Heil, a Tak)Ke IHBIM
OTHOCHMBIM MEX/[YHapOIHBIM JoropopaM. OpHUM
3 TaKUX JJOTOBOPOB, C y4eTOM II. 3 cT. 6 [lorosopa o
EC (IEC), 6e3ycnosHo, siBnsiercss EKITY.

2.1. Umnnemenmauus capanmuil
cm. 2 u 3 Koneenuuu 6 cnyuae évicotnku
uHoCcmpaHHvIx 2paxcoan 3a npedenvt EC

Boree moppoOHO acIIeKThI IIPeOCTaBIeHNA MeX-
lyHapOJ{HOII 3aLIMTBI YPEery/IMpPOBaHbI B TAK Ha3bIBa-
emoit Kamuduxanmonnoit [Iupexruse’. Crarbu 12
n 17 [JupeKTuBbl IpefycMaTpuBalT BO3MOXXHOCTD
VICKITIOUEHMSA JIAL] U3-TI0J, MeXTYHApOTHOI 3allUThI
B OIIpefie/IeHHbIX 00CTOATENbCTBAX, a CT. 19 copep-
KUT U3BATHA U3 IPYHLVIIA HEBBICBUIKY OEXXEHIEB C
OTOBOPKOIT, YTO BBICBIIKA B IIOOOM CTy4ae He MOXKET
OBITb ITPOVI3BEJIEHa, eC/IY OHA HAPYILUNT MHbIE MEXIY-
HapofiHble 0053aTe/bCTBA TOCYAAPCTB-YIEHOB (04e-
BUJHO, BK/o4as rapantyy EKITY).

Bunbl pucKoB, TpM CyLIECTBOBAaHMM KOTOPBIX
JINIIO TOMIeXUT MeXITYHAPOIHOI 3alUTe, COITTACHO
npasy EC BkoyaroT B cebs, cpefy Ipodero, crydan
HOTEHIIMATbHOTO HAapYIIeHN KTI04eBbIX CTAHAAPTOB
Kouseniym. Tax, cormacho cr. 9 Kanuduxaron-
HOV [IMpEeKTUBbI OCHOBHBIM KpUTEpVEM IIPEJOCTaB-
JIeHNsA cTaryca OeKeHIa AB/IATCA HamMdye Ipe-
CTIefIOBaHMsA TAKOJl CTeNeHM Cepbe3HOCTM, YTO OHO
OyneT paBHO3HAYHO IPyOOMY HApPYIIEHNIO OCHOBHBIX
IIpaB YeIOBEKA, «8 0COOEHHOCMU Npas, om KOmopwix

HEOONYCMUMbL OMCIMYNNEHUS CONACHO 4. 2 c¢m. 15
Koneenyuu o 3auwjume npas uenosexka u OCHOBHbIX
€60600». ITpy 3TOM B CT. 5 [JUpEKTUBBI OT/IE/IBHO OT-
MEYeHO, 4TO TaKoe IIpec/iefjoBaHle MOKET MICXOUTb
He TOJIbKO OT BJIACTEll, HO 1 OT HEroCy[apCTBEHHBIX
cybbektoB. Kpome Toro, B coorBercTBUM CO CT. 15
JIMpeKTuBbI, IO, He OTBeYamlee BCeM TpeboBa-
HIAM IS TIPUSHAHNS OeXXeHIIeM, JO/DKHO ObITb 00e-
CIIeYeHO CyOCH/IVIApHOI 3aIUTOl IPY YC/IOBUY, YTO
eMy yrpoyKaeT «cepbesHblil Bpesi». Ilof Takym Bpesiom
IOHMMAETCA CMePTHAsA Kas3Hb, IBITKY, OecdenoBed-
HOE JJIM YHIDKAollee JOCTOMHCTBO oOpallieHue M
HaKasaHMe, a TAK)KE Cepbe3HbIN ¥ MHANBUYa/IbHbII
PYICK XXM3HU VIV 3[I0POBBIO B CUTYALMV BCEOOLIEro
HACU/IUA B XOJle ME&KIYHAPOJHOTO M/ BHY TPEHHET0
BOOPYKEHHOTO KOHQIMKTA.

Yro Kacaercsi TpebOBaHMII K OLIEHKE pPMCKa 3a-
npeleHHOro obpaenns B npase EC, ux cogepixa-
Hyte ObIIO BO MHOTOM 3a/IMCTBOBAHO 13 IIpeLiefieHT-
Hoit mpaktuky ECITY’. B HacTosmiee Bpems OHM
JleTalIbHO M3/IOKeHbl B CT. 4 KBammdukarnyonHoi
JIMpeKTVBBI U BKIIOYAKOT B cebs, B YaCTHOCTY, VIH-
[VBUYaNbHOCTb PACCMOTPEHNS 3asABJIEHNUsA; TIIA-
TE/IbHOCTD Y IIOJTHOLIEHHOCTD aHA/IN3a BCeX I0BOJIOB
NI, uLyero yoexuige (B 0COOEHHOCTHU O Tepe-
JKITOM UM paHee 3alpeleHHOM 00palleHIN); Heo0-
XO[MMOCTD y4eTa Kak MH(OpMAIMN O CTpaHe UCXO-
713, TaK ¥ IMYHBIX 0OCTOATEIbCTB JINIIA; IPVYIMEHeHMe
IpaBWIa OLEHKN OOCTOATENbCTB [ieNla exX Nunc Ha
MOMEHT BblHeceHNs pemienus. CiefyeT ynoMAHYTb,
uto Cyz EC B pemenun 1o geny «X, Y and Z»® oco6o
OTMETWI, YTO IOTEHIIMA/IbHAS BOSMOXKHOCTD JIIA JIC-
KaTeyA yOeXKMIIa CKpPhIBAaTh CBOK CEKCYaIbHYI0 OpH-
EHTALMI0 He MOXKET pacCMAaTpMBAThCA KakK (axrop,
CHIDKAIOLINIT PUCK ITpeciefoBanys. Takum o6pasom,
Cyn EC cdopmynmpoBan mpaBoByo MO3UILNIO, aHA-
nornynyto BeiBogiaM ECITY’. O6umit MexaHM3M pac-
npee/ieHNss OpeMeHM [OKa3bIBaHVA PUCKA MEXIY
B/IACTAMY U 3asBUTENEM, ONVCAHHBIN B YKa3aHHOM
CTaTbe, TAKXKe COOTBETCTBYET CTaHAApTaM, pa3pabo-
taHHBIM EBponerickum CynoM 1o mpaBaMm yenoBeka'”

5 European Union: Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 «On standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted». URL: htt-
ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN (accessed 12.10.2020).

7 CnpaBOYHUK MO eBPOMNenckoMy 3aKkoHodaTenbCcTBy 06 ybexuile, rpaHiuax n ummurpauun. 2014. C. 86. Joctyn: https://
www.refworld.org.ru/pdfid/55c8aa794.pdf (nata o6paLyeHua: 23.10.2020).

& Court of Justice of the European Union: Minister voor Immigratie en Asiel v. X, Y and Z v. Minister voor Immigratie en Asiel.
Joined Cases No. C-199/12, No. C-200/12 and No. C-201/12. November 7, 2013. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:62012CJ0199&from=EN (accessed 12.10.2020).

® Cm.: European Court of Human Rights: Case of M.H., M., M., M., S.and |.K. v. Switzerland. Application No. 27683/95. Septem-
ber 6, 1995. URL: https://fin.dk/-/media/FLN/Publikationer-og-notater/MH,-M,-M,-M,-S-AND-IK-v-SWITZERLAND.pdf?la=da&h
ash=8AFFCA41A473D49F67E88C794F0A34ACE4564319 (accessed 12.10.2020).
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1 06001eHHBIM B IIOCTaHOBIeHNAX bomnbion [Tama-
ToI 110 fenaM «EG. v. Sweden»'* u «J.K. and Others v.
Sweden»'? [Guide on the case-law... 2020:17].
OrpenpHo B KBanmudukanmonuoit [InpexryuBe
yperympoBaH BOIPOC 00 ydeTe BO3SMOXKHOCTH BHY-
TPEHHETO NepeMellleH A 3asBUTEIIA B CTPaHe CXOfia.
CoracHo cT. 8 [IpeKTUBbI MUy MO>KET OBITb OTKa-
3aHO B MEX/YHAapOJHOII 3allluTe, e eMy He OyaeT
YTPOXKaTb IIpeciefoBaHle VM CePbe3HbI Bpey| Ipu
HAXOXIEHUN B TIpefieiax KaKoy-mibo JacTu Teppu-
TOpUM CTpaHbl Mcxopa. IIpu aToM, ofHaKo, Heobxo-
IIMO YOEmUTbCS B TOM, YTO 3asBUTEIb CMOXKeT 6e3-
OIIACHO U JIETATIbHO H0OPaThCs O 9TON MECTHOCTH, a
TaKOKe IIOMYYNT TYAQ JOIYCK U OyfieT MMeTh pasyM-
Hble TIePCIeKTUBbI TaM OCTaTbcA. IIpy omeHke BO3-
MOXHOCTY BHYTpPEHHEro IepeMeleHus [Iupexrrsa
006s13bIBaeT TOCYApPCTBA JCIONIb30BATh AKTYa/IbHYIO
MHPOPMAIINIO U3 HAJIKHBIX MICTOYHVKOB, TAKMX KaK
Ynpasnenne Bepxosnoro Komuccapa OOH mo pe-
nam 6exennieB (YBKB OOH), a Takxe EBpomneiickoe
610po 110 BOIIpOCaM IpefocTaBieHus yoexumia. Ta-
KM 00pa3oM, perylaMeHTalNsA YKa3aHHOTO acIeKTa
B npase EC yunrsiBaer nosuumu ECITY, chopmy-
NUpOBaHHbIe B ocTaHOBIeHUN «Salah Sheekh v. the
Netherlands» [European Union Law... 2017:810]".
Hanee, mpaBosble akTbl EC onpenensaoT mpuHIm-
IMa/IbHbIe IOAXOAbI K KOHIIETIIINY TPeThel Oe3omac-
Hoit cTpaHbl. CormacHo cT. 36 npeKkTuBbl 06 061Mx
HpOLiefypax NMpPefOCTABICHNA U JIMLIEHUA MeXHy-
HapopHOI 3ammThl (mamee — JJupekTnBa 0O Ipore-
Iypax)', B cmydae, ec/i CTpaHa MICXOHA He SIBJIAeTCS
CTpaHOJ TPOK/JAHCTBA MCKaTeNsl yoexuia (CTpaHoi
HOCTOSHHOTO IIPOXKMBAHVA I /L 6e3 TpaxkiaH-
CTBa), TO CTPaHa IPaXIAHCTBA (IIOCTOSHHOTO IIPO-
>KIBAHI ) MOXKET ObITh couTeHa 6e3omnacHoil. OgHako
3TO JIOITYCTVIMO JINLIb IOC/Ie VHAVBI/Ya/IbHOI OLleH-
KJ BCEX OOCTOATENBCTB ¥ IPU OTCYTCTBUMU CepPbe3-
HbIX OCHOBAHUJI II0JIaraTh, YTO YKa3aHHAsA CTPaHA He
AB/IsAeTCsl 6e30IacHOi B CBeTe 0COOEHHOCTEN KOH-
KpeTHoro fienia. Kpome Toro, ct. 37 [IMpeKTuBbl 0 1po-
Iefypax HOIYCKAaeT COCTAaB/IeHNE IOCYHApCTBAMM —

wieHamyt EC cruckoB TpeTbyx 6e30IacHBIX CTpaH,
4TO IPAMO He 3anperaeT 1 KoHBeHIMA B ee COBpe-
menHoM ToykoBanuy ECITY [The concept... 2018:7].

ITpn aTom B ykasauHoit [upekTnBe noppoOHeii-
MM 06pa3soM YCTAaHOBJIEHbI IPUHINIIBI Haie/IeHVIA
TOTO VIV IHOTO TOCYAapCTBa CTaTyCOM TpeTheil 6e30-
IIACHOJI CTPaHbI, KaK B popMe 00111eTt OLIPOBEP>KIMOIT
npesyMnuuy (COCTaBIeHNA CIMCKOB), TaK ¥ MCXORA
VI3 MH/IVIBU/Ya/IbHBIX 00CTOSATENbCTB fiena (CT. 37-39 1
[Tpunoxxenne I). B cBete peammsanyn rapantuit Kon-
BEHIJY Hanbojiee BaKHBIMI IIPEJICTABIAIOTCS CIIETy-
Iol1lVe TTO/I0KEHN YKa3aHHbIX HOPM. [/ BK/IIOUeH M
TOCyJlapCTBa B CIIVICOK TPETbUX 0e30IaCHBIX CTPaH
HeoOXOIMMO YOeRUThCS, YTO B 9TOM TOCYAPCTBE OT-
CYTCTBYIOT ITPAKTHKA IIPEC/IeOBAHMA 110 CMBICHTY CT.
9 KBammduxaryonHoit [JupeKTuBbl, IpakTUKa Ipu-
MEHEHVA IIBITOK, 0eCue0BEYHOTO YN YHIDKAIOLIErO
JIOCTOMHCTBO OOpallleHNs WY HAaKa3aHVsA, a Takxke
YTPO3bI, CBSI3aHHbIE C CUTYALMelT BCeOOIero Hacus
B XOfie MEX/IyHapPOIHOIO W) BHYTPEHHEIO BOOPY-
KeHHOro KoH(MKTa. B pamkax Takoit oreHKu 065-
3aTe/IbHO YYUTHIBATb COOIOIeHNE TPETbIM TOCyfap-
CTBOM I'apaHTHII 3alMThI IIPaB Y€I0BEKA, B TOM YMCIIe
npenycMoTperHbix EKITY, n B 0cobeHHOCTI TeX, OT
KOTOPBIX HEOIYCTUMO KaKoe-/mb0 OTCTYIIEHNE CO-
1acHo 4. 2 cT. 15 Konenuym. [Tpu aTom Heob6xoammo
OIMpaThCsl Ha pa3HOOOpasHble UCTOYHMKY NHGOPMa-
LMY, TIPeXKJie BCEro, Ha MaTepyaibl, COOpaHHbIe TOCY-
mapctBamn — wieHamu EC, EBponerickum bropo 1o
BOIlpocaM mpegocTapneHns yoexnura, YBKB OOH,
CoseroM EBpornbl 11 ipyrumMm MexXyHapOIHBIMHU Op-
raHmsayAMi. I1py okoHYaTennbHOM aHa/mM3e 6esomac-
HOCTY TOJ VIV MHOJ TPETbeN CTPaHbl I/ 3aABUTELA
B KOHKDETHOM Jlefle OPTaHbl B/IACTH TOCYlapCTBa —
yuactHuka EC 00s3aHBI ygOCTOBEPUTBCH, Cpenu
IPOYEro, B OTCYTCTBUM PYCKA CEPbE3HOTO Bpefia 110
cmblcny Ksamdukanyonnoit JupexTusbl (KOTOpBIit
B LI€JIOM OXBaTbIBAET HAPYILEHME CTAHIAPTOB CT. 2 11 3
KouBenmmm, Kak ObIIO OTMEYEHO BBIIIIE).

Taxoke cmegyeT ymoMAHYTb, 4TO CT. 39 Jupek-
TUBBI O TIPOLleAypax NpefycMaTpUBaeT KOHLEIIINIO

1 Cm. nopgpo6Hee: The Court’s approach to burden of proof in asylum cases. 2016. URL: https://www.echr.coe.int/Documents/
Research_report_Art3_burden_proof_asylum_cases_ENG.PDF (accessed: 09.10.2020).

" European Court of Human Rights: Case of F.G. v. Sweden. Application No. 43611/11. March 23, 2016.URL: https://hudoc.
echr.coe.int/app/conversion/docx/pdf?library=ECHR&id=001-161829&filename=CASE%200F%20F.G.%20v.%20SWEDEN.
pdf&logEvent=False (accessed 12.10.2020).

12 European Court of Human Rights: Case of J.K. and Others v. Sweden. Application No. 59166/12. August 23, 2016. URL:
https://www.refworld.org/cases,ECHR,57bc18e34.html (accessed 12.10.2020).

13 European Court of Human Rights: Case of Salah Sheekh v. the Netherlands. Application No. 1948/04. January 11,2007. URL:
https://www.refworld.org/cases,ECHR,45cb3dfd2.html (accessed 12.10.2020).

4 European Union: Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common proce-
dures for granting and withdrawing international protection. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:32013L0032&from=en (accessed 12.10.2020).
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TpeTbel 6e30I1aCHOl eBPOIIeVICKON CTPAHBI, COITIAC-
HO KOTOPOII TocyaapcTBo —y4acTHuK EC nMeer mpa-
BO He IIPOBOJUTD AHAJIU3 3aABJIEHNSA JIALIA, UITYILEro
yOexuILe, e Takoe IO IPUOBIIO C TEPPUTOPUN
TPeTbEero ToCyAapcTBa, paTUUIMPOBABILIErO U UC-
nonHaAwmero JKenesckyro KonBeHiuio o craryce
OexenneB (6e3 reorpaduyueckux OrpaHmyeHmi),
KonBeH1MI0 0 3amure mpas 4Ye/loBeKa M OCHOBHBIX
cB06OJ, a TAKKe MMEIOIETO CUCTEMY IIpefoCTaBie-
HIA yOeXMIA, permaMeHTHPOBAHHYI0 HAIMOHAIIb-
HBIM 3aKOHOZ]aTeNbCcTBOM. IIpn aToM mckarenn ybe-
KMIA [IO/DKEH MMETb BO3MOYKHOCTDH OIPOBEPIHYTb
HPe3yMIIINI0 0e30IaCHOCTI TPeTheil eBPOIeiiCKOl
cranbl. HeobxouMo oOpatuTh BHUMaHME, YTO IIOJ
«eBPOIIEVICKOI» CTPAHOIL B 9TOI CTaTbe PaKTIIeCK
HOHMMaKTCsA rocypapcrsa Cosera EBporbl, He sAB/IA-
fomyecs yieHamy EC. YkasaHHad KoHIenuus, mpu
Ha/IM4YM peaibHoi 1 3¢ eKTUBHO BO3MOXXHOCTI
OIIPOBEP)KEHMs OIMCAHHOI BBIIIE MPE3yMIILNM, B
LIe/IOM He IPOTMBOPEYUT IIpellefieHTHOl IIPAKTMKe
ECITY".

2.2. Umnnemenmauus capanmuil
cm. 2 u 3 Koneenyuu 6 cnyuae évicotnku
uHocmpantvix zpaxcoan 6 npedenax EC

Yo ke KacaeTcs BBICBUIOK MIHOCTPAHHBIX I'PaXK-
flaH 13 OffHOTO rocypapcrsa — uneHa EC B gpyroe,
Ha HMX PAacIpPOCTPAHAIOTCA HECKO/IbKO VHBIE IPVH-
MBI, TPYMeHeHNe KOTOPBIX TOCYAapCTBaMM — Y-
Hamu EC B pAfe fen mpyBOAMIO K YCTaHOBIEHUIO
Esponerickum Cynom Hapymenust Kousenunn. IIpe-
XKJle BCEro, TaKye CUTYaluy Kacalyuchb peanusaLun

nonoyxenuit [ly6nunckoit cucteMbl.'® OCHOBBI 9TO
CUCTeMBI ObUIM 3a/I0’KeHbI B TakK HasbiBaeMmoit Jly-
omHckoit Konserym 1990 1.7, monoskeHnst KOTOpOit
ObUIM OCHOBaHBI Ha HOpMax I7I. 7 IIleHreHckoit KoH-
BeHuuu 1990 r."® [TosnHee, B 2003 1., HOpMmbI Jy6mmH-
ckoit KonBeHIM OB CKOPPEKTMPOBAHBI U Hpe-
o6pasoBanbl B PermamMeHT"’, OMy4YnBLIINIl YCIOBHOE
HayMeHoBaHue [lyommu-11°. B uenom dy6muuckuit
MeXaHM3M ObII y>Ke JJOCTaTOYHO HOAPOOHO IpoaHa-
NM3UPOBaH B JIUTEPAType, OIMCAHBI €r0 IIPeUMYIlie-
ctBa [VBanos, Mopmanoscku 2017:210] 1 HeocTar-
ku [buprokos, Anmes 2018: 115-125].
VimnnemenTanus rocygapcrsamu — wieHamu EC
Ha IIpaKTyKe nojoxenuit [ly6nunckoit Konsenmmu n
Pernamenra [Ty6nun-1I B 4acTy BBICBUIKY MCKaTeIelt
yOeXuIlla B COOTBETCTBYIOIee TOCYAAPCTBO — 4IeH
EC, npusHaHHOE OTBETCTBEHHBIM 32 PacCMOTpEHME
3asByIeHNst 00 yOexuie, HEOJHOKPATHO CTaHOBU-
nach peMeToM >kanob B EBpomneiickuit Cyy no mpa-
BaM 4ejioBeKa. [lepBbIM OIyO/IMKOBAaHHBIM II0 3TOI
npobneme pernenvieM ECITY craso penrenne o geny
«T.I v. the United Kingdom»*'. Cyp ykasai, 4To Ha-
LJIOHA/IbHbIE BIACTY He BIIPaBe OCHOBBIBATbCS MNILb
Ha nonoxeHnsax Jy6mHckort KonBeHIm, BbICbIIas
VICKaTesell yOeXXMIa B Ipyroe roCyfapcTBO — WIEH
EC 6e3 kakoro-mi6o aHanusa pucKoOB, KOTOpbIE MO-
TYT HAaCTYNIUTb BC/IEACTBYE TaKoil BbICBUIKM. O60-
CHOBBIBaA 3TOT Te3uc, EBpomnetickuit Cyp HamoMHNI,
YTO IIepefada YacTU HALMOHA/IbHON KOMIIETEHIMI
MEXIYHAPOJHbIM OpPraHM3alMAM, @ TAKXKe 3aK/Io-
4eHe MEeXIYHApOIHBIX JJOTOBOPOB He OCBOOOXK[a-
eT TocyfapcTBa — ydacTHUKY KoHBeHImM ot 06s13a-
TeJIbCTB 10 ee cobnropenmo. [TosaHee, B penreHny 1o

> European Court of Human Rights: Case of M.S.S. v. Belgium and Greece. Application No. 30696/09. January 21, 2011.

Para. 351. URL:
pdf&TID=cwvzdogrzt (accessed 12.10.2020).

https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-103050&filename=001-103050.

' Mop Jy6nrHCKOM cUCTEMON NMOHVMMAETCA COBOKYMHOCTb MPaBui onpefeneHnsa rocyaapctaa — uneHa EC, oTBeTcTBeHHOro
3a paccMOTpeHMe 3asBIeHNA MHOCTPAHHOIO rpaXkAaHriHa O NPeAOCTaBNeHUN MeXyHaPOAHON 3aLLUThI.

7 European Union: Convention determining the State responsible for examining applications for asylum lodged in one of the
Member States of the European Communities. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:41997A
0819(01)&from=EN (accessed 12.10.2020).

'8 [paso Egponelickozo cotosa. B 2 m. T. 2 OcobeHHas 4acme: yuebHuUK 0715 6akanagpos. MNop pep. C.HO. KawkuHa. 4-e n3g,,
M.: 3gaTtenbctBo OpawT. 2015. C. 745.

% European Union: Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one of the Member States by
a third-country national. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003R0343&from=EN (ac-
cessed 12.10.2020).

2 B HacTosee Bpems gericteyeT PernameHT Jy6nun-Ill. Cm.: European Union: Regulation (EU) No 604/2013 of the European
Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one of the Member States by a third-country
national or a stateless person. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0604&from=en
(accessed 12.10.2020).

21 European Court of Human Rights: Case of T.l. v. the United Kingdom. Application No. 43844/98. March 7, 2000. URL: htt-
ps://www.asylumlawdatabase.eu/en/content/ecthr-ti-v-united-kingdom-application-no-4384498-decision-admissibility-
7-march-2000 (accessed 12.10.2020).
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neny «K.R.S. v. the United Kingdom»*, Cyx noprBep-
AWJT IpYIMeHeHMe aHaJIOTMYHBIX IPMHIMIIOB U K 3a-
MenuBuIemy Jly6miHckyo Konsenimio PermamenTy
Ny6mun-IL.

Brnepsble Hapymenue ct. 3 EKIIY B pene, cBa-
3aHHOM C MMIIeMeHTalyen PermamenTta Hy6}1MH-H,
6p10 ycranosneno ECITY B nocraHosnenun bonb-
woit [Tanarsr o geny «M.S.S. v. Belgium and Greece».
Cyp cuer, 4to BracTy benbrim Hapymmm cBoy 005-
3aTe/IbCTBA 110 CT. 3 KOHBeHLMM, BBIC/IAB 3aABUTEIA B
[peruio, HOCKONIBbKY MM JJO/DKHO OBUIO OBITH XOPOLIO
U3BECTHO O CTPYKTYPHBIX IPOO/IeMax B IpedecKoit
cucTeMe IpefocTaBIeHy:A ybexunina (KoTopble Mor-
IV IPMBECTU K JIEOPTALIMM 3asBUTEJLIA 110 LIeNI0YKe B
AdranucraH, rjje eMy yrpo)xaso sarnpelieHHoe o6pa-
I[eHMe), @ TAKKe 0 OecueIoBeYHbIX YCIOBIUAX IIpyieMa
JICKaTeJIell yOeXXMIa B 9TON CTpaHe B paccMaTpyiBae-
Mblit iepuop. Ilono6Hast BBICBIIKA CTajTa BO3SMOXKHO,
B TOM 4yC/Ie 671arofiaps ToMy, 4To BiacTit benbrim Ha
IIOCTOAHHOV OCHOBE IIPMMEHA/IN MONoKeHsA Pera-
MenTa JIyormu-1I TakuM o6pasoM, 4TO y McKareseit
yOexmia He OCTaBaIOCh HMKAKOM 3P QeKTUBHOI
BO3MO>KHOCTY IPUBECTY JJOBOJIbI O HEJOIYCTUMOCTH
IPUHYAUTENbHOIO Bo3BpaleHys B Ipermio. Kpome
TOT'0, MUTPALIOHHbIE OPIaHbI CUCTEMATUYECKU He
YYUTBIBAIM TOROOHBIE COOOpaXkeHMs (K IpuMepy,
3TO He HO3BOJIANN CeNaTh JjaXKe UCIO/Ib3yeMble MU
TIIOBbIe POPMBI JOKYMEHTOB). TeM He MeHee BaXKHO
OTMETUTb, 4TO 4. 2 CT. 3 Permamenta Jy6mun-1I npep-
yCMaTpuBaa JUCKPELMOHHOE IPaBO TOCY[APCTB —
yneHoB EC paccMoTpeTh 3asiB/ieHNe MHOCTPAHHOIO
IpXJaHMHA O MEX/[yHaPOJHOI 3alllUTe CaMOCTOsI-
TE/IbHO JIaJKe B TOM C/Iydae, €C/IYi OTBETCTBEHHbIM 3a
€ro PacCMOTpeHNe COITIACHO PeryiamMeHTy AB/IANOCH
nHoe rocygapctBo. Ha atom ocnoBanuu ECITY mpu-
ILIETT K BBIBOAY O HAJIMYMU YCMOMPEHUS Y 20Cy0apcme-
471eH06 N0 UMNJIeMeHmayuy T1onoXkeHni PermamenTa
IIy6m/{H-H, a CleoBaTeTbHO, O HEBO3MOXXHOCTU

npruMeHenus B fene «M.S.S. v. Belgium and Greece»
HPe3yMIIMY SKBUBAJIEHTHOCTY 3allUTBL, CHOpMY-
JPOBAHHON B IOCTaHOBNeHNN «Bosphorus Airways
v. Ireland» (cM. pasgen 1 HacTosILel CTATb).

Briocnencteuu Esponericknit Cyy eltie HeCKOIbKO
pas KOHCTaTMpoOBaj Hapyuenus ct. 3 (6o cr. 3 B
COBOKYIIHOCTH €O CT. 13) KoHBeHI[MM B MOCTaHOB-
JIEHMSIX TIO0 Jie/IaM O BBICBUIKE B paMKax J{yOmiHcKo
CUCTeMBbl, B 4acTHOCTU «Mohammed v. Austria»?,
«Sharifi and Others v. Italy and Greece»** n «Tarakhel
v. Switzerland»®.

Brrasnennsie ECITY mpo6rmemsl ¢ cobmoeHeM
3aIL[UTBHI IIPaB YeI0oBeKa B Xofie MMIieMeHTanun Pe-
IITaMeHTa Hy6}1MH-H, He OCTa/IMICh He3aMe4YeHHbIMU
Cynom EBpormeiickoro corsa. B pemenun no gemy
«N.S. and M.E»* Cypn EC, npsMo ccbliasich Ha Bbl-
Bogbl ECITY B nocranosnenvm «M.S.S. v. Belgium
and Greece», ykasay, 4to rocygapcrsa — wiensl EC
He TO/IbKO VMIMEIOT IIPaBO, HO B OIPEJe/IeHHBbIX CITy-
4asAx 1 00sA3aHbl He BBICBIIATH MICKATe/LA yOeXNIa B
uHoe rocypapcrso — wieH EC. Tak, Cyg EC obparnn
BHUMaHJ€ HAI[VIOHA/IbHBIX B/IACTell Ha HEOOXOmM-
MocTb cobmopernsa Xaptun EC 06 ocHOBHbIX mpa-
BaX B PaMKaX IIPMMeHEHNA YCKPELMOHHBIX I10/IHO-
MOYMIA, IPEJOCTABIEHHDIX UM 4. 2 cT. 3 PernamenTa
HNy6mun-I1. B wactHoCTH, Cyz puiien K BBIBOAY, YTO
rocygapctBo — 4neH EC [Jo/DKHO BosfiepyKaTbcsl OT
BO3BpalleHNA MHOCTPAHHOTO TPaKlaHMHA B [py-
roe rocyJjapcTBO-4jIeH, B KOTOPOM JMIMEIOTCS CTPYK-
TypHBIe IpOOJIEMBI B CUCTEMEe HPefOCTABICHNA
yOexmIna, a ycmoBus IpyueMa McKareneit yoexuia
npoTusopeyar ct. 4 Xaptuu (aHanornyHo ct. 3 Kon-
BeHuuu). B xone pedopmsr JyOnmHCKoi crcTeMbl B
2013 r. mpaBosble nosunuu Cyna EC 6pu1u Boctpo-
usBefensl B Permamente Jyomn-111.

B KoHTeKcTe BBICBIIOK MHOCTPAHHBIX TPaKIaH
B 1nipefenax teppuropun EC crefyer Taxke yrnoms-
HYTb PaMo4HOe pelieHne 0 eBPOIENCKOM OpZepe Ha

22 European Court of Human Rights: K.R.S. v. the United Kingdom. Application No. 32733/08. December 2, 2008.URL: https://
www.asylumlawdatabase.eu/en/content/ecthr-krs-v-united-kingdom-application-no-3273308-decision-admissibility-2-de-
cember-2008 (accessed 12.10.2020).

2 European Court of Human Rights: Case of Mohammed v. Austria. Application No. 2283/12. June 6, 2013. URL: https://www.
asylumlawdatabase.eu/en/content/ecthr-mohammed-v-austria-application-no-228312 (accessed 12.10.2020).

24 European Court of Human Rights: Case of Sharifi and Others v. Italy and Greece. Application No. 16643/09. October
21,2014. URL: https://www.asylumlawdatabase.eu/en/content/ecthr-sharifi-and-others-v-italy-and-greece-application-no-
16643094#:~:text=16643%2F09,-PDF%20version%200of&text=Headnote%3A,t0%20their%20countries%200f%20origin. (ac-
cessed 12.10.2020).

% European Court of Human Rights: Case of Tarakhel v. Switzerland. Application No. 29217/12. November 4, 2011. URL: htt-
ps://www.asylumlawdatabase.eu/en/content/ecthr-tarakhel-v-switzerland-application-no-2921712#:~:text=29217%2F12,-
PDF%20version%200of&text=Headnote%3A,under%20the%20Dublin%2011%20Regulation. (accessed 12.10.2020).

% Court of Justice of the European Union: N.S. v. Secretary of State for the Home Department and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform. Joined Cases No. C-411/10 and No. C-493/10.
December 21,2011. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62010CJ0411&from=EN (accessed
12.10.2020).
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apect 2002 r.¥, peamm3anys MONOKEHNIT KOTOPOTo,
Ha TIepBbIil B3ITIAM, MOXKET BBI3BATh OIpefie/leHHbIe
po6eMsl ¢ cobrmofenneM GpyHIaMeHTaTbHBIX IIPaB
yenoseka [Terziev, Petkov, Krastev 2018:502]. Jeno
B TOM, YTO IOIOKeHN:A PamModHOro pelrenus mpep-
YCMaTpUBAIOT HPAKTMYECKM ABTOMATUYECKYH0 9KC-
TPaJMIMIO Pa3bICKMBAEMOTO IPK/JaHIHA 13 OfHOTO
rocyziapcTsa — yieHa EC B gpyroe. I1pu aToM Kakoit-
760 BO3MOXXHOCTY OTKa3a B BbIJjade Ha OCHOBAHNN
CoOoOpaXKeHNIT 3aIUTHI IIPaB YelioBeka B PaMoyHOM
pelleHny He YCTaHOBJIEHO. TakuM 06pasoM, MOXKeT
BO3HMKHYTD BII€YaT/IeHe, YTO TOCYapCTBO — YIeH
EC BbIHYXJI€HO 9KCTpaaMpoBaTh INIO JaXe B TOM
ciydae, eC/ii B IpyroM rocypapcrse — uaene EC emy
yrpoxkaer obpaiieHie, 3anpemjeHHoe cT. 3 KoHBeH-
LML,

Tem He Menee B u 3 cT. 1 PamoyHoro pemenus
0c060 OTMEYEHO, YTO €T0 MOJIOXKEHMA He BIUAIT Ha
06beM 00s13aTenbCTB rocypapcTs — wieHoB EC 1o co-
OJII0[IeHII0 OCHOBHBIX IIPaB Ye/loBeKa 1 6a30BbIX ITpa-
BOBBIX IIPMHIUIIOB, KaK OHM BbITeKaloT 13 CT. 6 [IEC.
Kpowme Toro, B 2016 T. B pemienun 1o ey «Aranyosi
and Calddraru»®® Cyn EC ykasas, 4To Ipy Ha/mmaum
CepbesHOr0 pUCKa 0ecyesIoBeYHOro ofpalleHus B
CBA3Y C YCTIOBYAMM COZlepXKaHMsA IOf, CTpakell B 3a-
npawiusarouwem 2ocyoapcmee unere-EC 3anpawiusa-
emoe 2ocydapcmeo dieH — EC 00s13aHO mpyocTaHo-
BUTb JICTIO/THEHe eBPOIIEIICKOr0 Opfiepa Ha apecT 10
MOMEHTa HOJTy4eH s IOIONTHUTE/IbHBIX CBeIeHNT OT
3aIpallyBaoLIero roCyAapcTBa, KOTOpble MOITIN Obl
OIPOBEPTHYTh CYILIEeCTBOBaHNME TaKoro pyucka. Ecmm
’Ke TIOfl0OHbIe CBEJICHNSA He TIOCTYNAOT B Pa3yMHBII
CPOK, TO ICIIOTIHEHNE eBPOIIEIICKOTO Opfiepa Ha apecT
npexpartaercs. Paccmatpusaemoe pemenne Cyga EC
ABJIACTCA CePbe3HBIM IIPOPHIBOM B 00/1aCTH 3aIVThI
IIpaB 4e/I0BeKa, ITOCKOIbKY BIIEPBbIE 3a 14 jieT 1o-
ciie IpUHATNA PaMOYHOro pellenns o eBpOIeiicKoM
opzepe Ha apecT Ha ypoHe mpasa EC* 6110 odu-

LMa/IbHO IIO[TBEP)K/IEHO, YTO TAKO} Opfep MOXKeT
He IMOJJIeKaTb VICIIOJHEHUIO IIO IIPaBO3ALIMTHBIM
COOOpa’KeHMAM, B YACTHOCTH, B C/Tydae HAPYLICHNA
rapantuit cT. 4 Xaptuu EC 06 ocHOBHBIX IpaBax (a
crenoBaTenbHo, 1 cT. 3 EKITY).

CreflyeT OTMeTUTD, 4TO 3a BpeMs: felicTBus Pa-
MOYHOTO pelIeHNs O eBPOIIeIICKOM Opfiepe Ha apecT
Esponerickuit Cyz 1o mpaBaM 4ejioBeKka HU pas3y He
IpY3HABaJl MIPUHATBIE B COOTBETCTBUM C HUM pe-
meHns 06 SKCTPafVIMU IPOTUBOPEYAIVIMU CT. 3
Kousenuyn®. Opgnaxo obpaiaer Ha cebst BHUMaHMe
HeflaBHee rnoctaHoneHue ECITY mo peny «Romeo
Castario v. Belgium»*', B xoropoM 6b11a paccMoTpeHa
IOCTaTOYHO MHTEpecHas 0OpaTHas CUTYals, KOIza
OTKa3 B/IacTell benbrum B MCIIOTHEHNY €BPOIEICKOTO
oprepa Ha apecT NpuBeN K HapylueHno KoHBeHIym.
B ykasaHHOM germe OenbruiicKyie CyAbl OTMEHWIN
pelleHMe O BbIade IpaKaaHKy Vcrmanum, o6BuHse-
MOJI B YOMIICTBe, B CBSI3) C HA/IMYMEM B 9TOJ CTpaHe
pUCKa HapylLIeHus ee IpaB, IPeJyCMOTPEHHBIX CT. 3
KonBenuym. BriocnencTBuy poicTBeHHUKN YOUTOTO
obpatmmce ¢ >xano6oit B ECITY Ha Hecobmiopenne
B/IACTAMM Bebrum CBOMX IIpoliecCyaIbHBIX 00s13a-
Te/IbCTB 110 CT. 2 KOHBeHIMM B paMKax COTpyHMYe-
CTBA TIPU PACCIeOBAaHMM YOMIICTBA U TIPUBJICYEHA
BIHOBHBIX K OTBETCTBEHHOCTHU. B cBOeM IOCTaHOB-
neayu ECIIY oTMeTwmsa, 4To PUCK 3aIpeljeHHOTO
obpaienns, 6e3yClIOBHO, SB/SIETCS OCHOBaHUEM
JUIA OTKasa B JCIIOJIHEHMU €BPOIIENICKOro opfe-
pa Ha apecT. Bmecte ¢ Tem Cyp yKasas, 4To B 3TOM
fienie GeNbIiiCKye BIIACTY He IIPOBE/N TIATe/IbHbII
aHa/mM3 BcexX (PaKTIYECKUX 0OCTOSATENbCTB U He 000-
CHOBA/IM HAJ/IeXalM 00pa3oM BBIBOJ, O Ha/IM4UN
peasbHOTO U MHAMBUJYAIbHOTO PUCKA HAPYILEHM:
cTaHfaproB cT. 3 KoHBeHIMM B CIy4ae SKCTpajiu-
uyy o6BuHAeMoI B Vcrmanuo. B yacTHOCTH, BnacTtu
CCBUIAINCDh HAa YCTapeBLIYID MHPOPMALIO MEXHY-
HApOJHBIX OPraHM3ALMIA, @ TAKXKE He HAIPAB/IA/IN B

2 Court of Justice of the European Union: Council Framework Decision of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States - Statements made by certain Member States on the adoption of the Frame-
work Decision. URL: https://eur-lex.europa.eu/resource.html?uri=cellar:3b151647-772d-48b0-ad8c-0e4c78804c2e.0004.02/
DOC_1&format=PDF (accessed 12.10.2020).

2 Court of Justice of the European Union: Proceedings relating to the execution of European arrest warrants issued in respect
of Pal Aranyosi and Robert Caldararu. Joined Cases No. 404/15 and No. 659/15. April 5,2016. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:62015CA0404&from=EN (accessed 12.10.2020).

# Pap rocypapcTs — uneHoB EC n paHee ycTaHaBnvBanu B HaUVOHalbHOM 3aKOHOAATENbCTBE MOJOOHbIE AOMONHUTENbHbIE
OCHOBaHVIA AA HEVCMONHEHNA €BPOMNENCKOro opAepa Ha apecT, UTo Bbi3biBaJIO COMHEHNA B COOTBETCTBUUTAKNX AENCTBUN
06s3aTeNbCTBaM, BbiTeKatowym 13 npaea EC. Cm.: The European Arrest Warrant and the Necessary Balance Between Mutual
Recognition and Fundamental Rights in the EU. P. 9URL: http://www.ejtn.eu/Documents/Themis/THEMIS%20written%20
paper%20-%20Romania%?201.pdf (accessed: 25.10.2020).

30 06 obuein npaBoBoii no3uummn ECMY B OTHOLLEHN €BPOMNENCcKOro opaepa Ha apecT 6oree Noapo6HO CKasaHo B pa3gene
4 HacTosALe CTaTby.

31 European Court of Human Rights: Case of Romeo Castafio v. Belgium. Application No. 8351/17. July 9, 2019. URL: https://
hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-194618%22]} (accessed 12.10.2020).
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Vcnianuio Kakyx-m6o 3arpocoB O IPefoCTaBIeHNN
JIOTIO/THUTENIbHBIX CBEIeHNI O I/IAHMPYeMOM MecTe U
YCTIOBUAX COfIEP)KaHUA IIOJ, CTPaXKell SKCTpajupye-
Moro /mua. B urore ECIIY xoncTaTpoBas Heucrosn-
HeHVe B/IacTAMY bembrum mpoleccyanbHbIX 00s13a-
TeJIbCTB T10 CT. 2 KoHBeHIMu.

Tem nHe menee Cyz cenman OroBOpKy O TOM, YTO
YCTaHOBJ/IEHNE HApYLIEHUsA CT. 2 He B/leYeT aBTOMa-
TIYECKOTO BBIBOJA O HEOOXO/VIMOCTH BBIC/IATb 00BM-
HsAeMyIo B VcraHMIo, HOCKO/IbKY OHO OBLIO CBA32aHO
JIIIb ¢ OMCYMCmeuem 00CmamouHbiX PaKmuueckux
OCHOBAHULL, NpUBedeHHbIX Oenbeulickumu 61acmamu
8 KOHKPEMmHbIX Npoueccax, paccMOTpeHHbIX EBpo-
neiickuMm Cypmom. Kpome toro, ECITY otmerus, uto
€ro BBIBOfIbl HE ClleflyeT BOCIPMHMMATh KaK OCBO-
60K aromye BacTy berbruy oT 06513aHHOCTY BHOBb
IOJTHOLIEHHO OLIEHUTDb ITPaBOMEPHOCTb IKCTPA/IULINN
o6BuHseMolt B VcmaHuio B COOTBETCTBUM CO CT. 3
KonBeH1my, a Taxoke KaKk CHIDKAIOLIME YPOBEHb 3a-
muThl cTaTby 3 KOHBEHIMNM B fleflaX O BBICHIIKE B
LEJIOM.

HecMmoTps Ha TO, 4TO B IIOCTAaHOB/IEHUM TIO ey
«Romeo Castario v. Belgium» peus muma 06 akcTpa-
IULM TpaXHaHKu EBporeiickoro corwsa, chopmy-
nupoBaHHble B HeM IpasoBble mosuumy ECIIY B
PaBHOI1 Mepe IIPYMEHMMBI U K SKCTPaMLUM JINL], He
uMeroIyx rpaxjancTsa EC.

3. VimnnemeHTanus rapaHTuii cT. 5 KonBeHun

[apanTuy npasa Ha CBOOGONY M JIMYHYIO HeIpy-
KOCHOBEHHOCTb, TIpeflycMoTpeHHble KoHBeHIMell, B
ob1eM Brzie oTpakeHsl B cT. 6 Xaptuu EC 06 ocHoB-
HBIX IIpaBax.

Boree fneTanbHO OTAENIbHbIE ACTIEKTBI 3TOTO Ipa-
Ba, IPMMEHAEMbIE B C/Ty4ae JIMIIEHV CBOOOBI /N1,
HOIeKAIVX BBICBUIKE, PEIJTAMEHTMPOBAHBI IIpe-
XKJle BCero B CT. 15 Tak HasbiBaeMoOll [JMpeKTUBBI O
BO3BpaTe™. YKasaHHasg HOPMa JOIYCKAeT JIMIIeHIe
CBOOO/IBI TOTIBKO B KaueCTBe KpaiiHelt Mepsl, B C/Ty4yae
€C/IM MHble CIIOCOOBI, B MEHbILell CTETIeH) OTPaHM-
YyBAOLINe [IPaBa MHOCTPAHHBIX IPaXKJaH, He MOTYT
OBITb 9 PEKTUBHO UCIIONB30BAHBI /151 00ecedeH s

BBICBUIKI. B KauecTBe nmpmMepa Hafileykalyux OCHO-
BaHUII [UIA 3aK/IIOYEHNA NULA 110, CTPaXxy B CT. 15
JIMpeKTUBBI IPUBOAUTCSA, B YACTHOCTH, PUCK HOOe-
ra. [Ipu aTom cornacHo cT. 3 [IMpeKTUBbI TaKOM PUCK
JIO/DKEH YCTaHAB/IMBATbCA B COOTBETCTBIN C «OObEK-
TUBHBIMJ KPUTEPUAMMI», ONIPefe/sIeMbIMU B HAIIMO-
Ha/IbHOM 3aKOHOJaTeNbCTBe. [lasee ycTaHaBNMBaeT-
€A, YTO JIMIIeHUe CBOOOABI JO/DKHO TIPUMEHATHCA B
TeueH)e MAKCUMAIbHO KOPOTKOTO CPOKa 1 TOMbKO
Ha TIepuofi, KOIZla peabHble MepPHI 110 BBICBIIKE OCY-
IECTB/IAKTCA C HEOOXOAMMON CTEIeHbI0 ycepams,
IpM YCIOBUY, YTO MOTEHIMANbHASA BO3MOXKHOCTD
BBICBUIKM He yTpadeHa”. Onpefe/sioTcs U Mpefienb-
Hble CPOKM copiepykanus nop crpaxeit. [To obmemy
HPaBIITY BBIChIIAEMOE JINIIO He MOXKET OBITb JIMILIEHO
cBOOOJBI O0JIEE 6 MECALIEB, 3a VCK/ITIOYEHIEM OTHE/b-
HBIX CUTYalWii, a UMEHHO: OTCYTCTBMA COTPYAHIYE-
CTBa CO CTOPOHBI TAKOTO /NI MO0 HAMMUMA 3ajiep-
KeK B TIONy4eHMN JOKYMEHTOB OT BJIacTell TPeTbUX
TOCYapCTB. B 3TUX ciTydasx joNycKaeTcs mpojieHne
CpOKa cofiepKaHMsA Ha JIOTIONHNUTeIbHbIE 12 MecAlLes,
TIOC/Ie Yero MHOCTPAHHBII TPaXKjAHVH TIOM/IeXUT OC-
BOOOX/IEHNIO TP TIOOBIX 00CTOATENBCTBAX .

CrnenyeT Taroke 0OTMeTUTD, 4To Cyx EBpomnerickoro
CO103a B MoCTaHOB/IeHNH 110 feny «El Dridi»* eme pa3
o6pary1 BHUMaHMe Ha TO, 4TO MepPbI 10 UCIIOMTHEHIIO
peleHyst 0 BBICBUIKe (BK/II0YAsi /IVIIEHVe CBOOOMIBI)
JIO/DKHBI OTBEYATh TPeOOBAHNAM NPONOPUUOHATILHO-
cMu VI IPUMEHATBCA TIOCTETIEHHO, OT 0071ee MAZKUX K
6oree xecmKkum, B 3aBUCUMOCTI OT KOHKPETHOI CH-
Tyaluy Ipy 00s13aTe/IbHOM COO/TIOfIEHNY OCHOBHBIX
npaB yenoBeka. Kpome Toro, B pelleHun Io Jemy
«Achughbabian»*, Cyx EC HanoMHWI, 4TO JIMIIEeHNe
cBOOOZIBI IO/DKHO COOTBETCTBOBATH TAPaHTUAM OC-
HOBHBIX IIpaB, mpexycMoTpenHbix B EKITY u Xaptun
EC 06 0cHOBHBIX IIpaBax.

[lajiee CTOMT YIIOMAHYTb, YTO HOPSAOK, OCHOBA-
HMS ¥ CPOKM JIMIIEHN s CBOOOIBI MCKaTeelt yoexxnina
B IIEJIAX Mepefladi UX B JIPYyroe roCcyAapcTBO — YIeH
EC B pamkax JlyO/mMHCKOI CHCTeMbI YperyaipoBaHbl
orgenbHO B CT. 28 Permamenta [ly6mun-III. Tem ne
MeHee ee II0/I0)KEHUA BO MHOIOM aHa/IOTMYHBI CT. 15
JMpeKTUBbI 0 BO3BpaTe.

32 European Union: Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common
standards and procedures in Member States for returning illegally staying third-country nationals. URL: https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0115&from=EN (accessed 12.10.2020).

3 Cm. B KauecTBe npumepa: Court of Justice of the European Union: Kadzoev (Huchbarov). Case No.357/09 November 30,
20009. Paras. 65-66. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62009CJ0357&from=EN (accessed

12.10.2020).
3 |bid. Para 60.

% Court of Justice of the European Union: El Dridi, alias Soufi Karim. Case No.61/11.April 28, 2011. URL: http://curia.europa.eu/
juris/document/document.jsf?docid=82038&doclang=en (accessed 12.10.2020).

% Court of Justice of the European Union: Achughbabian v. Prefet du Val-de-Marne. Case No. 329/11. December 6, 2011. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62011CJ0329&from=EN (accessed 12.10.2020).
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Kak BUIHO 13 BbILIEN3/I0KEHHOTO, K/II04YeBble ra-
pantuy nynkra 5-1-f EKITY B monHoit Mepe peanu-
30BaHbI B ITpaBoBbIX akTax EC. bonee Toro, mpaBoBas
cucrema EC B psaze cydaeB mpefycMarpusaet 6onee
BBICOKIIT YPOBEHb 3aINUThI, K IPUMepy, 00s3bIBas
TOCY/lapCTBa-YWIEHbI OTZEIbHO OOOCHOBBLIBATDH IIPO-
HOPLVIOHA/IBHOCTD JINIIEHVI CBOOOBI HOCTIDKEHIIO
Le/IY VICTIOJIHEHVA PEellleHNsA O BbICBUIKE.

Yro KacaeTcs rapaHTIl, 3aKPEIUIEHHBIX B 4acTy 2
cratbu 5 KonBeHuny, 4acTb 2 crarou 15 JIupeKTusbt
0 BO3BpATe COOEPH UM NO0KEHUE O TOM, YTO pelle-
HI€ O 3aK/II0YEHNI MHOCTPAHHOIO IPaKIaHMHA IO
CTPaXYy B Lie/IAX BBICBUIKM IMPUHUMAETCA VICKIIIOYN-
TeJIbHO B IICbMEHHOIT opMe ¢ yKazaHueM dakTude-
CKMX ¥ TIPAaBOBBIX OCHOBAHUIA [Is IIPUMEHEHNA yKa-
3aHHOJ Mepbl. ITO NO3BO/IAET peanu3oBaThb IPaBoO
apecTOBAaHHOTO Ha HeMeJIeHHOe HoTy4deHue NHPop-
Malyy O IPMYNHAX JIMIIEHNA CBOOO/DL.

B oTHoIIEHNM CTaHJAPTOB, IPEJYCMOTPEHHbIX Y.
4 c1. 5 KoBeHLNM, CleyeT OTMETHUTD, YTO aHA/IOTMY-
Hble rapaHTHy npefycMoTpensl 1 B ipase EC. Tak, B 4.
2 cr. 15 [InpeKTuBbI 0 BO3BPAaTe YKa3aHO, YTO B CIIy4ae,
€C/IM IHOCTPAHHBII TPaXXIaHNH ObUI 3aK/II0YeH IO
CTPa)Ky pelleH)eM aJ]MUHUCTPATUBHbBIX OPIaHOB, TO
OH JIOJDKEH MMeTb IIPaBO MHUIMMPOBATD IPOLIEAYPY
OIePaTMBHOI IPOBEPKM 3aKOHHOCTY NUIIEHUA CBO-
6ozb! cyne6HbIM opranoM. Hactb 3 ct. 15 [JupekTussl
TAKOKe YCTaHAB/MBAeT 00A3aTeNIbHOCTD IepHOAye-
CKOTO IIepecMOTpa HPaBOMEPHOCTM JIMILEHM:A CBO-
6oppl. KpoMe TOr0, MHTEPECHO OTMETUTD, YTO Y. 4 CT.
13 [InpeKTuBbI HafieNAeT MHOCTPAHHOTO IPXK/JaHVHA
IIPaBOM Ha IOTyYeHye 6eCITaTHO I0pU/ITIecKoil 1o-
MOLIM B XOfie 3TUX IPOLEAYP B CIy4ae COOTBETCTBIA
KpUTepyAM, IIPENYCMOTPEHHbIM B HalMOHA/IbHOM
3aKoHoplaTenbcTBe. OT/ie/bHasA perlaMeHTalus pac-
CMaTpPMBAEMbIX BOIIPOCOB IIPEYCMOTPEHA B OTHOIIIE-
HUU JINI, TIOATAfAIOINIX 1107, JeiicTBue PermaMeHTta
Hy6mun-III. Ha HuX pacnpocTpaHAITCS HOTOXKEHNs
cT. 9 lupexTnBbI 00 YCIOBUAX HIpKeMa’, cofepykalteit
B 1Ie/IOM CXOXUi1 (2 B HEKOTOPBIX MOMEHTaX 1 Ooree
BBICOKIIT) YPOBEHD 3aILNTBL.

[TpaBo Ha nomy4YeHMe KOMIIEHCALIMY B C/Tydae He-
IPaBOMEPHOTO JIMIIEHNA CBOOOJDBI, 3aKpeIIeHHOe

B 4. 5 cT. 5 KoHBeHIIMNM O 3amiuTe IpaB yenoBeka U
OCHOBHBIX CBOOOJ, OfecriednBaeTcss B IIPAaBOBOIL
cucreme EC peiictBreM mpaBuia 00 OTBETCTBEH-
HOCTI TOCY[APCTB-YI€HOB 32 Bpef, MPUYMHEHHbII
B pe3y/bTaTe HEHAJUIeKAIero MCIONHeHA o0s3a-
Te/IbCTB, BbITeKarolux 13 mpasa EC. YkasanHoe mpa-
BWIO OBUIO BIIEPBBIE CPOPMYIMPOBAHO B LINPOKO
usBectHoM peuternu Cyzna EC o geny «Francovich»
[Berry, Homewood, Bogusz 2017:181]*.

Hakomnel, paccMOTpuM BO3MOXKHOCTD TIpUMeHe-
Hys cT. 5 KonBeH1ym 1o npuHummy pena «Soering»*’,
TO €CTb C y4eTOM PUCKOB IpyOOro HapylleHus ee
(byHIaMeHTaIbHBIX TapaHTUII B IIPMHMMAIOLIEM TO-
cymapcrse [Ktistakis 2013:93]. ITpu orcyrcTBuM Coie-
IMaZIbHOTO PEryIMpOBaHMsA ITOTO BOIIPOCA B IIpaBe
EC cnefyer BHOBb 06paTUTBCS K OOIIVIM IIOJIOXKEHN-
am Ksanuduxaryonnor Jupektusel n [IvpeKTuBbI
o BosBpate. Kak 6110 0TMeueHo BbiLe, cT. 9 KBamm-
¢rkanmonHoit [IMpeKTNBBl IpUpaBHUBAET rpyboe
HapyIIeHNe OCHOBHBIX IIPaB Ye/oBeKa, B YaCTHOCTH,
npenycMoTpeHHbIX KoHBeHIuell, K IIpeciefoBa-
HUIO (IIPY YCTIOBUY COOTBETCTBIA MHBIM KPUTEPUAM
IpecefoBaHNA ¥ OTCYTCTBMM OCHOBAHMII JUIA WC-
K/IIOUEHNS JIMIA U3 HOJ MEX[YHAPOIHOI 3allUTBI).
I[Ipn atom B moboMm cydae c1. 19 Kamudukaiyon-
HOII JIpeKTUBBI 3ampeliaeT BbICBUIKY OeXeHIeB 3a
npeniensl EC B HapylleHne MHBIX MeXIyHApOIHbBIX
0053aTe/IBCTB  TOCYAAPCTB-YIeHOB  (6€3yC/IoBHO,
BK/Iouass obectievenvie rapantuit EKITY). Kpome
TOTO, 4. 4 CT. 6 [IMpeKTUBbI O BO3BPATE COREPXKUT 00-
I[YI0 HOPMY O BO3MOXXHOCTH BO3JIepKaTbCSl OT BBbI-
cpUIKM 3a mpefienbl EC He3aKOHHO IpeObIBAIOLIEro
MHOCTPAHHOTO I'PaKJAaHMHA 110 TyMaHUTapPHBIM WK
MHBIM coobpakeHnsaM. IIpencrasisercs, uyro Pera-
menT dy6mun-III 1 PamouHoe pelrenye o eBporeii-
CKOM Opfiepe Ha apecT, HOPMbI KOTOPBIX MOTYT ObITb
TPYMEHEeHBI IPM BICHIIKE MHOCTPAHHBIX I'PAXKIAH
13 offHOTo rocyzapcTBa — uneHa EC B gpyroe, Taxoke
THOJIeKAT TOMKOBAHMIO B JIyXe COOMIOfIeHVI OCHOB-
HBIX [IPaB 4e/I0BeKa, IpefycMoTpeHHbIX Xaptueit EC
006 OCHOBHBIX IIpaBax, BK/IIOYasl IIPaBO Ha CBOOORY 1
JIMYHYIO HETIPUKOCHOBEHHOCTD (CM. pasfjen 2 HacTo-
AN CTaTbi).

37 European Union: Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down stand-
ards for the reception of applicants for international protection. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?u

ri=CELEX:32013L0033&from=EN (accessed 12.10.2020).

38 Court of Justice of the European Union: Francovich and Bonifaci and Others v. Italian Republic. Joined Cases No. 6/90
and No. 9/90. November 19, 1991. URL: https://eur-lex.europa.eu/resource.html?uri=cellar:7a76ea3f-a919-475c-8cbe-
29e0b260ebc4.0002.03/DOC_1&format=PDF (accessed 12.10.2020).

% European Court of Human Rights: Case of Soering v. the United Kingdom. Application No. 14038/88. July 7, 1989. URL:

https://www.asylumlawdatabase.eu/en/content/ecthr-soering-v-united-kingdom-application-no-1403888-7-july-1989

cessed 12.10.2020).
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4. VimnnemeHnTauysa rapantuii ct. 8 KonBenmmm

O6uye rapaHTUM 3alIUTHI IIpaBa Ha YBaKeHUE
YaCTHO ¥ CEMEITHON KI3HU B paMKaX IIPaBOBOI CH-
crembl EC usnoxens! B ct. 7 Xaptun EC 06 ocHoB-
HBIX NpaBax. Kpome toro, cT. 24 XapTum oTAenpbHO
3aKpeIIAeT OCHOBHBIE IIPaBa peOeHKa.

Bonee moppobHOe perymipoBaHue OCHOBaHMII
UL TpeObIBaHMA U IIpaBoBoro monoxkenus B EC
TPOK[jAH TPeTbMX CTPaH, ABJAMINXCA YIeHaMM
CeMblt IpaXaHMHA rocypapcTBa — wieHa EC (mbo
EBponerickoit akoHoMm4ueckoit 3oubpl — E93), conep-
KITCA, IPeXJie BCero, B JJupexTuse o cBobozie mepe-
nBipkeHnsa” u JlupekTiBe 0 ceMeifHOM BOCCOeIHe-
Huy''. TIoHATHE YIEHOB CeMb) B YKa3aHHBIX aKTaX
omperensderca 1o aHanoruu ¢ npaxrukoit ECITY no
ct. 8 KoHBeHLMM B pacCMaTpyBaeMOM KOHTEKCTe (CM.
CT. 2 1 4 JIUpeKTNB COOTBETCTBEHHO)".

[Ipy aTOM BO MHOIMX BOIPOCAaX, CBA3AaHHBIX C
HpeObIBaHNeM NHOCTPAHHBIX IPaK/aH B cTpaHax EC
Ha OCHOBAaHUM CeMelHbIX cBs3eit, mpaBo EC mpepyc-
MaTpyBaeT ropasgo 6oree BBICOKMII YPOBEHb 3alli-
TbI, 4eM KonBenuus. K npumepy, B pelrennu 1o geny
«Ruis Zambrano»* Cyp, EC oTMeTn, 4T0 npy Hamu-
4y y pebeHKa IPaK[aHCTBA TOCYAapCcTBa — YiIeHa
EC ero pomurensaM HODKHO OBITh IPeOCTAaBICHO
IIPaBo Ha IpebbIBaHMe U PAOOTY B 3TOM FOCYAPCTBE
(6€30THOCUTEIBHO KAKOI-INO0 OLIEHKM BO3MOXKHO-
CTV TIOCTPOEHMA CEMENHON KU3HU Ha TepPUTOPUM
MHOTO TOCYZIapCTBA, KOTOPYI0 Obl 00s3aTe/IbHO Ja
ECITY*). Kpome Toro, cornacHo ct. 13 [JupekTnBsl 0
cBoboJIe TIepeBIDKEHN, JaKe TOC/Ie TIPeKpallleHys
CeMeJTHO XXM3HM (B YaCTHOCTH, B C/TyYae pasBofa)
MHOCTPaHHBIE TPaXKJjaHe MIMEIT IPaBo MPOXKMBATh
B rocygapcrse — wiede EC mpu Hammumm ompepe-

JIeHHBIX Yc/oBMit. CX0XK1e HOJIOKEHNA COTEPKUT U
cT. 15 [JMpeKTUBbI 0 CeMEeTHOM BOCCOENVHEHNIL.

YTo KacaeTcss BOSMOXXHOCTY TIPUHATHUSA PelIeH
0 BBICBUIKE MHOCTPAaHHOTIO IPX[IAHIHA, TO B CIIyYae,
€C/IJ OH SBJIAETCA 4I€HOM CeMbU TPaK/JaHMHA TOCy-
mapcrBa — 4neHa EC/E93, Ha Hero pacmpocTpaHs-
I0TCSA IPAKTUYECKN Te XKe TapaHTHM (32 HeKOTOPbIMM
U3DBATUAMM), YTO 1 HA CAMMX IPaXKJaH TOCYHapCTB —
yneHoB EC/E93 mpy 1X BBICBUIKE U3 OHOTO IOCY-
napcrsa EC/E93 B npyroe. YkasaHHbIe FapaHTUU CO-
Jep>Karcs, MpeX[e BCero, B CT. 27-29 JIMpeKTHBhI 0
cBOOOJE TIepeBIDKEHNA U TIPefyCMaTPUBAIT OYeHb
BBICOKIII YPOBEHDb 3aLIMTDI, MOITIOAMINI MUHN-
MaJIbHble CTAHJAPTHI 0OeCIIeyeH A IpaBa Ha yBaXKe-
HUE CEeMEJHOI JKIM3HM, 3aKPEIUIEHHDIE B IIPELIe/ieHT-
Holt npakTuke ECITY no ct. 8 Kousenmuu. Kpome
TOrO, B CT. 32 JIMpeKTNBbI yKa3aHO, YTO €C/IU PELIeHNe
0 BBICBUIKE II0 KaK/M-TO IPUYMHAM He ObIIO MCIION-
HEHO B Te4YeHUe [IBYX JIeT 1I0C/Ie BbIHECEHN, TO BJIa-
crurocynapcTsa — wieHa EC 0043aHbI yocTOBEpUTD-
Cs B COXpaHEHUM JIeVICTBUTEIbHON HEOOXOAMMOCTI
€ro VICTIOJIHEHA, @ TAK)Ke Y4eCTh ToOble CYIeCTBEH-
Hble VI3MEHeHMs cUTyaryu. Takoil MOfXon oTpakaeT
npasosble mnosuiyym  ECITY, cdopmymmpoBanHbie
B IIOCTAQHOBJIEHMI 110 fieny «Ejimson v. Germany»®.
Cr. 33 InpeKTuBbI TakoKe HafendeT BbICTAHHBIX JIUI]
IpaBOM IOJIaBaTh 3asAB/IEHNsA O IEPECMOTPE PelIeH
0 3alpelljeHN) Bbe3fia B CBA3M C HOBBIMU OOCTOSA-
Te/IbCTBAMI 110 IIPOLIECTBMI PA3yMHOIO CPOKa 110CTIe
VICTIOJIHEHVIA PELIeHIA O BBIChUIKE VI B IIOOOM CiTydae
— 110 MICTeYEHMY TPEX JIET, YTO 3HAYMUTEIbHO CHIDKAET
BEpPOATHOCTb KOHCTaTaly HapyueHus ct. 8§ KonpeH-
1uu B NofoOHBIX nenax [Harris et al. 2018:556]%.

lapanTuy mpaBa Ha yBa)KEHUE CEMEITHON KU3HU
VICKaTesIel yOe)KIIIa [PV OTIPeie/IeHMI TOCYIapCTBa —

40 European Union: Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citi-
zens of the Union and their family members to move and reside freely within the territory of the Member States amending
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/
EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance). URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32004L0038&from=EN (accessed 12.10.2020).

41 European Union: Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L0086&from=EN (accessed 12.10.2020).

42 Kpome Toro, cm., Hanpumep, cT. 2 KsanvdrikaumoHHon npeKTrBbl, CT. 2 [InpeKkTnBbl 06 yCNOBMAX Nprema, CT. 2 PernameHTa
Oy6nun-il.

4 Court of Justice of the European Union: Ruis Zambrano v. Office national de 'emploi (ONEm). Case No. 34/09. March 8, 2011.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62009CJ0034&from=EN (accessed 12.10.2020).

4 Cm., Hanpumep: European Court of Human Rights: Case of Sorabjee v. the United Kingdom . Application No. 23938/94.
October 23, 1995. URL: http://hudoc.echr.coe.int/eng?i=001-2350 (accessed 12.10.2020) unu European Court of Human
Rights: Case of Jaramillo v. the United Kingdom. Application No. 24865/94. October 23,1995. URL: http://hudoc.echr.coe.int/
eng?i=001-2358 (accessed 12.10.2020).

4 European Court of Human Rights: Case of Ejimson v. Germany. Application No. 58681/12. March 1, 2018. Para 61. URL:
https://www.refworld.org/cases,ECHR,5aa63f3b4.html (accessed 12.10.2020).

4 Cm. Takke: European Court of Human Rights: Case of Vasquez v. Switzerland. Application No. 1785/08. November 26, 2013.
URL:  http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-138562&filename=001-138562.pdf (accessed
12.10.2020).
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wieHa EC, OTBeTCTBEHHOTO 32 pacCMOTpeHMe UX 00-
paiieHnsa 3a yOeXxuieM, B LEIAX IIOCTELYIOLIEro
BO3BPALIEHNUA B 3TO FOCY/JAPCTBO YCTAHABNIMBAIOTCA
Pernamenrom y6muu-IIIL B 1. 14 IIpeam6bysnsl aToro
PermameHTa ykasaHo, 4To obecredeHe IIpaBa Ha yBa-
KEeHIe CeMeITHO )KIM3HM B COOTBeTCTBMUM C KOoHBeH-
et u Xaptueit EC 06 0OCHOBHBIX IpaBax sIB/ISETCS
K/IIOYeBBIM (PaKTOPOM, Ha KOTOPBIII TOCYJapcTBa —
yneHpl EC JIO/DKHBI OpPMEHTHPOBATbCsA B XOfie €ro
npyuMeHenns. B ct. 8-11 n 16 Pernamenra copepxar-
cs1 6ormee OAPOOHDIE MOTOXKEHNSI O TIOPsIIKe yyeTa
CeMeJIHBIX CBsI3ell MCcKaTesIs yoexxuIna B Xofie Bbibopa
OTBETCTBEHHOT'O T'OCY/lapCTBa, KOTOPbIe CBOJATCA K
MaKCHMa/IbHO BO3MOYKHOMY COOIIOfieHNIO IIPYHIINIIA
enMHCTBa ceMbu. KpoMe Toro, cornacHo 4. 2 ¢1. 17 Pe-
IJIAMEHTA, Jla’Ke eC/M OCHOBAHMA, IIPElyCMOTPEHHbIE
cT. 8-11 1 16 He NOANEXAT IPUMEHEHNIO, TOCYAAP-
cTBO — wieH EC MoXXeT 3anpocuTh MHOE TOCyAapCTBO
HPUHATD Ha ce0s OTBETCTBEHHOCTD 32 PACCMOTpEHIe
3asByIeHNst 00 yOexiie 10 TyMaHUTaPHBIM OCHOBA-
HIAM, B TOM YJCJIE B CBA3U C HAJM4MEM CeMeiTHbIX
WY KyNbTYPHBIX CBAA3€J1 C COOTBETCTBYIOINM IOCY-
lapCTBOM.

Hakonern, cnenyer ellle pas HAIOMHUTb ¥ O TOM,
4TO 4. 4 CT. 6 [IMpeKTUBBI 0 BO3BpaTe COAEPXKUT 00-
Iy} HOPMY O BO3MOXXHOCTHU BO3JEP>KaTbCs OT BbI-
CBUIKM HE3aKOHHO IIPeOBIBAIOIEr0 MHOCTPAHHOTO
rpaKgaHNHa (He ABIAOIIEr0CA YWIEHOM CEeMbY IPAXK-
faHuHa rocypmapcrsa — wiena EC/ED3) mo rymann-
TAPHBIM VIV MHBIM COOOPKEHMAM.

5. VimnimemeHTanuss MHbIX rapanTuii KoHBeHMm

PaccmatpuBas Bompoc o MOTeHLMaTbHOM IIpH-
MeHeHVM rapanTuii ct. 4, 6 u 7 KouBenyu B se-
7ax o BbIChUIKe 3a mpepensl EC mo nmpuHiumy pema
«Soering», TpeAcTaB/sAeTCs, 4YTO Ha TaKue CIydau B
MIO/IHOI Mepe paclpOCTPaHsITCA CTaHAAPTLI, ONM-
CaHHbIE B pasfiefie 2 HacToALleN CTaTby. [JaHHBIN
BBIBOJ, crenyeT u3 cT. 9 un 19 KpamukaumoHHo
JVpeKTuBbIL, a Takxke CT. 6 [JMpeKTuBbl O BO3BpATE,
cofiepKaHye KOTOPBIX ObIIO IIPOaHAIM3MPOBAHO pa-
Hee.

ITpu aTOM B OTHOIIEHUY TEOPETNYECK) BO3MOXK-
Horo npuMeHeHns cT. 9 Konseniym (cBo6oza Mbic-
JIM, COBECTY ¥ PEJIATYM) IO QHAJIOTMYHOMY IPVUHIIN-

ny [Ktistakis 2013: 96] npaBo EC mpenycmarpusaer
0osee BBICOKMII YPOBEHDb 3aIUThL Tak, B pelieHuu
o geny «Y and Z»* Cyn EC oTmeTn, 4T0o puck ce-
PbE3HOTO HApYIIEHUS CBOOOZBI, MBIC/IV, COBECTU 1
BEPOMCIOBEJAHNs, NpefycMoTpeHHoro cT. 10 Xap-
Ty EC 06 OCHOBHBIX ITpaBax, HpefCcTaBIsieT coboit
npec/efioBanye mo cMbiciy cr. 9 Ksammduxanmon-
HOV [IMpEeKTUBBI, a 3HAYUT, BJI€YET IIPEJOCTAB/IEHNE
craryca GexxeHna (Ipu coOMOfeHNY MHBIX He00XO0-
IVIMBIX KPUTEPMEB) 1 3allpelaeT BIChIIKY.

Yro KacaeTcs pacIpOCTpaHEHM:A TapaHTUIl yKa-
3aHHBIX CTaTell Ha BHICBUIKY MHOCTPAHHbIX IPAKIAH
B npefienax EBpormeiickoro cowosa B pamkax Jy6miH-
CKOJI CCTeMBI MO0 VICTIONTHEHVsI eBPOIIEICKOTO Op-
fiepa Ha apecT, IIPefICTaB/IAETCs, YTO IIPABOBbIE AKThI
EC, perynupyroline TaKkyro BbICBUIKY, IIOJJIEKAT TOJI-
KOBaHMIO B iyxe cobmopenns Xaptun EC 06 ocHos-
HBIX ITpaBax (CM. pasfesn 2 HacTosIIelt cTaTby). B atom
KOHTEKCTe 11e7eCO00pa3HO TAKXe YIIOMAHYTb, 4TO B
HOCTAaHOB/IeHVN 10 fieny «Pirozzi v. Belgium»* ECITY
(paccmaTpuBast xano6y B paMKax CT. 6 IO TIPUHLITY
nena «Soering») copMyMpoOBaI IpaBOBbIE MO3ULIN
0 B3amMoyelicTBuy rapantuit KonBenumu u ob6s3a-
Te/IbCTB, IPeNyCMOTPEHHbIX PaMOUHBIM pelleHneM
0 eBpoIeickoM opzepe Ha apect [Guide on Article
6... 2020:100]. B wactaoctu, ECITY ormerus, 4rto
PamouHoe pemntenne B ero tonkosanuu Cygom EC
(a Tax>ke B COBOKYITHOCTV C HOpMaMu OeIbIUiiCKO-
IO 3aKOHOJATEe/IbCTBA, IPYIMEHEHHBIMIL B 9TOM Jierie)
obecrieunBaeT CTAaHAAPT 3AINUTbI, SKBUBAICHTHBII
KonBeH1mu, 1o KpaiiHeii Mepe, Ha ypOBHe TIpe3yMIl-
. Bmecte ¢ rem EBponerickuit Cyy HAIOMHIIL, 4TO
TaKas IIPe3yMIILVA MOXKeT OBITh OLIPOBEPIHYTa, eCIIN
B 00CTOATE/NbCTBAX KOHKPETHOTO Jie/la 3alluTa O
Hapywenuil Koneenyuu, npegocrapiseMas IpaBoM
EC, aBnseTca ABHO HEJOCTATOYHOIL. B TakoM ciyuae
HaIlVOHA/IbHBIE B/IACTY 00SA3aHbI IIPUMEHATD HOPMBI
npasa EC (Bxmovas nonoxenns PamovHoro pere-
HIS) B COOTBETCTBUM C KOHBEHIIMOHHBIMY TpeboBa-
HMAMIL

3amper KO/UIEKTMBHOM BBICBIIKM, 3aKpeIljIeH-
HbI1 B CT. 4 [TpoToxona Ne 4 x Konsenuuu, B rpase
EC obecnieunBaercs nonoxeHusamu ct. 19 Xaprun
EC 06 ocHoBHbIX 1paBax. CTOUT Tak)Ke YIIOMSHYTb,
gyro ECIIY B mocranonennu no peny «Sharifi and
Others v. Italy and Greece» o6patin BHUMaHMe TOCY-

47 Kpome Toro, CTOUT yNOMAHYTb, YUTO MONOXKEHMA Y. 2 CT. 6 KOHBEHLUM O Npe3yMnLuy HEBUHOBHOCTM B MPaBOBO cucteme
EBponelickoro coto3a oTpaxeHbl B CT. 48 XapTun EC 06 0CHOBHbIX NpaBax.

4 Court of Justice of the European Union: Bundesrepublik Deutschland v.Y and Z. Joined Cases No. C-71/11 and No. C-99/11.
September 5, 2012. URL: http://curia.europa.eu/juris/document/document.jsf?docid=126364&doclang=EN (accessed

12.10.2020).

49 European Court of Human Rights: Case of Pirozzi v. Belgium. Application No. 21055/11. April 17, 2018. URL: http://hudoc.
echr.coe.int/eng-press?i=003-6061117-7798896 (accessed 12.10.2020).
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mapcTB — yyacTHUKoB KonBeHuny, xopaumux B EC,
Ha HeJOIyCTMMOCTb OIIPABIaHUA KOJIEKTMBHbBIX
BO3BpAll|EHNII, CCbUIASICh Ha IIOJIOKEHUA JEICTBO-
BaBIIero Ha ToT MoMeHT Permamenta Jy6mn-1I (xo-
TOPBII B HacTosllee BpeMsA 3aMeHeH PernmameHTOM
My6mua-III).

Haxosery, ct. 47 Xaptyun EC 06 0CHOBHbIX IIpaBax
HaJle/IsIeT KaKJJ0ro, YblM IpaBa ¥ CBOOOMDI, TIpemyc-
MOTpeHHbIe B IipaBoBoii cucteMe EC, 6bim Hapye-
HbI, IPaBOM Ha «3¢eKTHBHOe 00KanoBaHye B CY/y.
YkasaHHOe IIPaBO co4YeTaeT B ceOe rapaHTNUN KaK CT.
13 KonBenuun (mpaBo Ha 3¢(eKTMBHOE CPeCcTBO
IIPaBOBOJI 3aIUTHI), TaK 1 CT. 6 KonBeHumu (mpaso
Ha CIpaBeuBoe cyfebHoe pasbuparenpctso). [Ipn
3ToM XapTus He COREPKUT OTHEIbHOTO Peryaynpo-
BaHMsA IPOLEYPHbIX CTAHJZAPTOB B OTHOIIEHU BbI-
CBIIKM MHOCTPAHHBIX IPAX/AH, KaK 3TO 3aKpeI/IieHo
B cT. 1 IIporokona Ne 7 x Kouseniun. bornee Toro, B
CT. 47 XapTuy HeT Kakoro-/16o orpaHnyeHs ee feii-
CTBUA — K IIpUMepY, TIONI0KEHNI O ee IIpUMeHEHNN
TOJIbKO B CTy4asX CIIOPa O IPaXKAHCKMX IpaBax WK
HpebsIBIeHNsI YTOMOBHOTO 00BMHEHVs (IO aHao-
run co ct. 6 Konsenuym). Takum o6pasom, mmpoxe
rapaHTuu ct. 47 XapTuu B II0JIHON Mepe pacipocTpa-
HAIOTCA U HA Jlefla O BBICBUIKE MIHOCTPAHHBIX I'PaXK-
laH.

6. BeiBoabI

B Hacrosmee Bpems rapantyiu Konseniym B cde-
Pe BBICBUIKY IHOCTPAHHBIX IPK/IaH HAIl/IX CBOE OT-
pakeHMe KaK Ha ypOBHe IIepBIYHOTO TIpaBa (Ipexie
Bcero, B Xaptuu EC 06 OCHOBHBIX IIpaBax), TaKk 1 B
HOPMATMBHbIX aKTaX, IPUHATHIX MHCTUTyTaMu EC.
Hanbonee meranbHo yperymposansl mpaBoM EC (c
y4eToM pacupepiesienns KomrneTeHuyn mexpy Co-
1030M 1 TOCY/{apCTBAMU-YIEHAMI) BOIIPOCHI IIPefio-
CTaB/IeHMA MEXJIYHApOJIHOM 3aIUThl TPaXKIaHAM
TPeTbUX TOCYAAPCTB, BBICBUIKY MCKaTenel yoesxuia
B OTBETCTBEHHOE 32 PACCMOTPEHME VX 3asB/IEHNA TO-
cymapcTBo — wieH EC, BBICBUIKM HE3aKOHHO HAXOf-
IMXCA TPaXK/IaH TPEThMX IOCyAapcTB 3a npefenst EC,
a TaxoKe Ipo6/IeMbl CTaTyca IpaXKAaH TPETbUX TOCY-
apCTB, ABJIAOLIMXCA YIeHaMM ceMbl rpaxkian EC.

PermameHnTanus ykasaHHBIX BOIIPOCOB B IIpa-
Be EC Bo MHOTOM OCHOBBIBa/Iach Ha IpellefieHTHOI
npaktyuke ECITY. bonee Toro, ceronsaA B 1e7ioM pAfe
acriekToB 1paBo EC mpepjocraBisiet 60/ee BbICOKMIT
ypoBeHb 3auutel, 4eM EKITY. B kayecTBe mpumepa
MOYKHO IIPMBECTY 005A3aHHOCTD FOCY/IAPCTB — YWICHOB
EC 060CHOBBIBaTb IPONOPLOHATBHOCTD JIMIIEHVIA
cBOOOZIBI MHOCTPAHHOTO IPAK/JAHNMHA TOCTIDKEHIIO
L€/ VICTIOJIHEHVIS PeLIeH A O BBIChUIKE (4ero He Tpe-

20

oyer mynkr 5-1-f EKITY); mpaBo Ha monyueHne Gec-
IUIATHOV HOPUIMYECKON ITOMOLIY IIPU IIEpecMOTpe
IPaBOMEPHOCTH JIMIIEHNS CBOOOABI (Yero He Tpe-
oyer u. 4 ct. 5 EKIIY); pactipocTpaHeHue Ha jiena o
BBICBUIKE TAPAHTUII CIIPAaBEIMBOTO CyfieOHOro pas-
OuparenbctBa (cM. cootHoeHye cT. 46 Xaptuu EC
06 ocHOBHBIX IpaBax 1 cT. 6 u 13 EKITY) un npouee.

Tem He Menee ECITY HeomHOKpaTHO KOHCTaTH-
poBan HapyuleHns KoHBeHIMM rocygapcTBamMm —
wieHamy EC B Xofie UCTIOTHEHNA VIMM CBOMX 00s13a-
TeJIbCTB I10 BBICBUIKE B paMKax [lyO1MHCKOI CUCTEMBI,
ompepeAnlIell TOCYAapCTBO-4/leH, OTBETCTBEHHOE
32 PaCCMOTPeHMe 3asAB/IeHNs MHOCTPAaHHOI'O IPaXK/a-
HIHa, 1yiero yoexuie. B cBonx nocraHosneHn-
ax ECITY nocnenoBarenbHO obpalja BHUMaHNe Ha
HeJIOIyCTMMOCTD OlpaBjaHusA HecobmopeHnsa Kow-
BEHL[VM CCBUIKAMM HAa HEOOXOMMOCTD CIeOBaHMA
HopMaM nipasa EC.

Bmecte ¢ tem EBpomnetickuit Cyp mmo npaBam ye-
JI0BeKa B OIOOHBIX fle/laX BCer/a IPUXOAWI K BBIBO-
JLy 0 TOM, YTO TOCYAApCTBa — YYacTHUKM KoHBeH1MM
JIefiCTBOBa/IM B paMKaxX IMCKPELMOHHBIX IIOJTHOMO-
4Mii, IPefOoCTaB/IeHHbIX M IpaBoBbIMU akTamu EC,
HOPMbI KOTOPbIX He BBIHYXX/Ia/IM MX K HapYIIEHMIO
EKIIY. Cyp EC raxxe He OCTaBajiCs B CTOPOHE U
MHTepIpeTrpoBas nojaoxenus Pernamenra JJy6mH-
IT B nyxe cobmiopenns rapantnit Konseniym, 4to
HpUBEIO K U3MEHEHNIO IPOOIEMHBIX TIO/IOXKEHWIT B
Xofie paspaboTKy HbIHe JeficTBymomiero PermameHTa
HNy6mun-II1. Kpome toro, Cyn EC npumennn anasno-
TMYHBIN MOAXOJ, M B OTHOIIEHNM Pamo4HOro perte-
HIA O eBPOIEIICKOM Opfiepe Ha apecT, OyKBajIbHbIE
(bOpMYIMPOBKM KOTOPOTO BBI3BIBA/IM CePbe3Hble
OIlaceHMs C TOYKM 3PEHNsA 3aLUThHI IIPaB YeIoBeKa.
ECIIY, B cBOIO 0Yepeyb, He OCTABWI 9TY YCUIUA 6e3
BHMMAHU, HOATBEPAYB MIPE3yMIILNIO SKBUBAJIEHT-
HocTy 3amuThl (chopmympoBannyio B 2005 I. B fene
«Bosphorus Airways v. Ireland») B HezaBHeM mocTa-
HOBJIEHMY, 3aTPAarMBaIoOLIeM BOIPOCHI VICIIOTHEHM:
€BPOIIeJICKOro Opfiepa Ha apecT.

Takum o06pasoM, Ha TPOTKEHUM IOCTETHUX
15 ner Espomeitcknit Cyp 1o mpaBam 4enoBeKa HI
pasy He IIPUXOAW K BBIBOZY 00 OIIPOBEP)KEHNUM TIpe-
3YMIILIMM 3KBUBAJIEHTHOCTY 3aLMThI, IIPEOCTaBIAe-
Moit mpaBoM EC, ipu paccMoTpeHMN [ien 0 BBICBIIKe
MHOCTPaHHBIX IPXKJAH, YTO KOCBEHHO CBIUJIETE/b-
CTBYeT 00 YCIIEIIHOI pean3aliy COOTBETCTBYIOLINX
rapanTuii Kousenuun B npase EBpomnelickoro corosa.
BmecTe ¢ TeM He CTOUT 3a0BIBATb O TEOPETUIECKOI
BO3MO>KHOCTY OIIPOBEP)KEHNSA TAaKOJ MIPe3yMIILNY B
OymylweM M1y jaxke OTKasa OT ee IIPUMEHEeHVA B Iie-
JIOM. YITyOJIeHVie MUTPALIOHHOTO KpU3Mca IPUBO-
T K BOSHMKHOBEHMIO IVICKYCCHIT O HeOOXOAMMOCTI
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HepecMoTpa MOAXOHO0B K PEry/IMPOBAHII0 MeX/yHa-
ponHoit Murpanym. Ha yposae EC B mocnegHume rogpt
UJeT aKTVMBHAs paboTa, HallpaB/IeHHas Ha peopMu-
pOBaHIe Pas/MYHbIX cocTapAnmx [IpocTpaHcTBa
cB06OMIBI, 6e3omacHoCTy 1 TIpaBocysust [IHTHH, Bo-
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