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EXTRATERRITORIAL APPLICATION
AS A PROBLEM OF THE HUMAN RIGHTS

CONCEPT

INTRODUCTION. If the legal recognition of human
rights depends on belonging to “all members of the hu-
man family”, then the existence of the scope of applica-
tion of human rights ratione loci is logically contradic-
tory. Either there should be no territorial restrictions
on the application of human rights, or the provisions
of the Universal Declaration of Human Rights are
false. This contradiction affects the basic feature of hu-
man rights, and therefore, being a contradiction, in
the future it may serve as a driver for transforming the
concept in a dialectic vein. This article suggests imag-
ining how this could happen and what it could
entail.

MATERIALS AND METHODS. In this paper, an
attempt is made to consider the further development
of human rights in a dialectical way. Based on the ex-
isting studies of the European Court’s of Human Rights
(hereafter - ECtHR) practice on the extraterritorial
application of the European Convention on Human
Rights (hereafter - ECHR), two main approaches (ter-
ritorial and personal) are described. Analysing the ap-
proaches, two statements are formulated that create
an internal contradiction to a concept of the scope of
application of human rights ratione loci. The contrast
created by the peculiarities of the ECHR's human
rights protection mechanisms, as well as the accents
that were stressed by the developing functional ap-
proach, allowed us to determine which change could
resolve the formulated contradiction. The analogy
with Roman law, in turn, allowed for projecting pos-
sible problems of implementing such changes.
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RESEARCH RESULTS. The dilemma of the univer-
sality of human rights and the limitations of their extra-
territorial application can be resolved through the con-
cept of natural obligations if one breaks the logically
necessary link between rights and remedies, putting
them under different grounds of existence. The analogy
with Roman law allowed us to conclude that such a so-
lution to the dilemma is dangerous for both obliged and
entitled persons, which makes such a development un-
likely. However, if the formulation of the contradiction
is correct, then this path may be the only possible one.
DISCUSSION AND CONCLUSIONS. By placing
human rights and remedies on different grounds, the
problem of extraterritorial application is resolved at
the cost of triggering (or exacerbating) others. The
concept of human rights would go far beyond the le-
gally relevant issues, trespassing into the domain of
ethics; if one strictly follows the analogy of Roman law,
a significant part of modern human rights law risks
being outside the borders of jurisprudence. However,
the difference between Roman law and modern inter-
national law, which consists in the absence of one
common "state”, may become an important incentive
for adapting the idea of natural obligations. Neverthe-
less, this idea may make it possible to create a clear
focus of international human rights law on the reme-
dies on the international plane, diverting attention
from proclaiming them; perhaps this will reduce the
number of formal legal arguments in favour of human
rights violations in the framework of political commu-
nication on the international arena.
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SKCTEPPUTOPUAJIbHOE NMPUMEHEHUE
KAK NMPOBJIEMA KOHLUEMUUA

NMPAB YEJIOBEKA

BBEOEHUE. Ecnu iopududeckasi 3HA4umocmo
npas uenoeexka 3AsUCUM OM NPUHAOTEHHOCHU
K «4IeHaM 4e06e4eckoli cemMbu», Mo 00vem npu-
MeHeHUs npae uenosexa ratione loci cocmaensem
n0eueckoe npomusopeyue. /1ub6o He 00nHHO Cy-
Wecneosamo  MeppumopUanvHulX  02paHuteHui
npumeHeHUs nNpas uenoeexa, aubo nonoxeHus Bee-
06useil Oeknapayuu Npas 4eno8exa Hecocmosmesv-
Hbl. Mo npomusopeyue 3ampazusaem ocHOBaAHUE
npas uenoeexa, a NOMoMmy, AGAACL NPOMUEOpe-
uuem, 8 Oy0yulem Moiem NOCAYHumy opatieepom
nepeocmuiCieHUS Udel Npas 4enoéexa 6 OUaneKmu-
ueckom kmoue. Hacmoswas cmamos npeonazaem
NOPA3MbICIUMD, KAK MO MO0e/0 Obl npousotimu
U K uemy amo moeo Ovl npusecmiu.

MATEPMAIJIbI I METO[bI. B nacmosueii pa-
6ome nposoOUMCS NONBIMKA OUATIEKMUYECKUM
cnocobom npeononoxumy OanvHeliuiee pazsumue
npas uenosexa. OCHOBbIBAACH HA UCCTIE008AHUSX
npakmuxu Eeponeiickoeo cyda no npasam ueno-
sexa (danee - ECIIY) no axcmeppumopuanvHomy
npumerenuto Koneenyuu o 3awjume npas ueno-
8eKa U OCHOBHBIX C60000, NPUBOOUMCS ONUCAHUE
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08yX OCHOBHLIX 1N00X0008 (MepPPUmMopuUanbHO20
U NepcoHAnbHO20); HA OCHOBe AHANU3A N00X0008,
npeonazaemcst hopmynuposKa 08yx ymeepicoeHuil,
C030arUUX BHYMpeHHee Npomusopede KoHuen-
Uuu obvema npumeHeHUs Npae 4esosexa ratione
loci. Kowmpacm, co30asaemviii  ocobeHHOCM -
MU Mexanu3mos 3aujumol npase uenosexka ECIIY,
a makxe aKyeHmol, 603HUKAIOUsUE NPU AHATU3E
paspabamoieaemozo PYyHKUUOHAILHO20 100X00d,
N03607UNIU ONpedenumy, KaKoe UsMeHeHUe MOoxerm
paspewiumyv  cHopmynUposarHoe npomusopedue.
AHanoeus ¢ puMcKum npasom, 6 ceow ouepeov,
103607IU/IA CNPOEUUPOBAND B03MONCHBIE NPOOTEMbL
peanusauuu maxkux usmeHeHuil.

PE3VYJIBTATbI MCCIEOOBAHUA. [unemma
YHUBEPCATILHOCMU NPAB 4enoseKa U 02paHueHHo-
CMU UX IKCMEPPUMOPUATIbHOZ0 NPUMEHEHUT MO-
JHem Ovimv paspeuieHa NOCPeOCMBOM KOHUENUUU
HAMYPANbHbIX 0053amMenvbCcms, ecnu pasopeams
JI02uecky HeoOXo0UMyw C653b Npasa U ezo Ccno-
coba 3ausumol, NOCMABUSE UX NOO PA3HblE YCTIOBUS
CYusecmeosanust. AHANOZUS ¢ PUMCKUM NPABOM
nozeonsem npuitimu K 6vi600y, 4mo Nodo6Hoe
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paspeuierue OunemMmul ONACHO Kax 07151 00A3AHHDLX,
Mak u 0N ynpasoMoueHHbvlX Nul, 4mo Oenaerm
maxkoe passumue manoseposmuuim. OOHAKO ecnu
cpopmynuposarHoe npomusopeuue A67AeMCs 6ep-
HbIM, 10 21MOM NYMb MOXEem 0KA3AmvCsa eOuH-
CMBEHHO B03MOHCHBIM.

OBCYJKIEHVE U BBIBOIBDI. ITocmasus npasa
uesn08eKa U cnocod 3ausumovt no0 pasHvle YCr06U,
npobnema  dKCMepPUMOPUANLHO20  NPUMEHEHUS
paspewiaemcs yeHoti co30anus (unu ycyzybneHus)
opyeux npobnem. Konuenyus npas uenosexa 6vii-
dem Oaneko 3a npedenvl WPUOUHECKU 3HAYUMOZO;
ec/iu Cmpo2o c1e006amv AHAI02UU PUMCKO20 NPABa,
3HAYUMENLHAS 4ACb COBPEMEHH020 Npasa Npas
uesn08eKa PUCKyem 0Ka3amvcs 3a npedenamu w0pu-
cnpyoeHyuu; 00HAKO OMaAU4Ue PUMCKO20 NPABA Ot
CO8peMeHH020 MeXOYHAPOOHO020 NPasa, 3aKaUa-
uie20cst 8 OMCYMcmMeuu 00H020 06ulez0 «eocyoap-
CMBa», MOJIEM CIMAMb 6AHCHbIM MOMUBOM K A0an-
mayuu udeu HamypanvHoLx 00a3amenvcmse. Tem e
MeHee ama Udest Mo#em co30ams HemKuli aKueHm
MeHOYHAPOOHO20 NPasa npaes 4eso6exa Ha 3auiume

1. Introduction

lawyer could describe human rights for

a child in two veins: as something to be

protected or as something that protects. It
is irresponsible to nourish believe in human rights as
spells against injustice. Only ensured human rights
are practically useful for a person. Probably, a child-
ish question will follow: why it should be protected
by me? Human rights are not tools to create a bet-
ter life for a child but a burden with little more than
promise of help. The response can be a sublime duty
to treat everyone equally and with respect; the de-
sire to be treated as a human rights holder serves as
a reason for this duty’s existence. However, this rhet-
oric requires universality of human rights: one has
them solely due to the universal status of a human.
The problem is a long living challenge to this idea.
Apart from a theoretical challenge of cultural rela-
tivism [See Donnelly 1984] there are practical ques-
tions proliferated out of human rights codification
in treaties. The form imposes limits on the content;
those borders creates a double standard [Moreno-
Lax 2024:22] and a discussion in attempt to protect
human rights law from marginality [Wilde 2016:127-
76, 133]. The scope of human rights treaties’ applica-
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npas, 0meeost BHUMAHUE OM 3a0a4u Ux Npoeo3ena-
WEHUS; B803MONCHO, IMO NO3BONUM YMEHbUUMD
KONU®ecmao PopmanvHO-10PUOU1ecKUx apeymen-
M08 8 NOIb3y HAPYUIeHUST NPAs HenoseKka 6 pam-
KAX NOMUMUYecK020 00U4eHUS HA MeXOYHAPOOHOT
apee.

K/ITIOYEBBIE CJIOBA: npasa uenosexa, topuc-
OUKYUs, HamypanvHvle 00A3AHHOCMU, yHUBepPCa-
JIU3M, CHOCOObL 3aUiUmbl, KOHCEK6EHUUOHAIUIM,
0eoHMOono2Ust

I OUTUPOBAHMUA: Jlyuxun @.B. 2026.
OKCTeppuUTOpHaIbHOE IPYMEHeHne Kak mpobie-
Ma KOHIL[EIIMY IIpaB d4ermoBeka. — Mockosckuil
HypHan mexnoyHapoonozo npasa. Ne 1. C. 52-65.
DOL: https://doi.org/10.24833/0869-0049-2026-1-
52-65

Aemop 3asensem 06 omcymcmeuu KoHPnuxkma
UHMepecos.

tion is a practical problem which is tied to the core of
human rights idea: it is a formal framework for a sub-
stantive discourse about the nature of human rights.

The discussion is far from settled: one side pur-
sues universal protection, another defenses against
imperialism. Perhaps the most persuasive attempt
to resolve the contradiction is the idea of relative
universality; it stands on the difference between
conceptual and substantive universality. The latter is
a body of particular norms and rights which is rec-
ognized as universal by a particular authority, while
the former is an abstract assertion that there are
some rights that are possessed by every human being
[Donnelly 2007:282-283]. In other words, concep-
tual universality is an agreement that human rights
do exist as universal rights, however exact substance
of those entitlements are relative and depends on a
particular culture. Enforcement of a list of concrete
entitlements for a society with a different view on
a human well-being is “the arrogant “universalism”
of the powerful” [Donnelly 2007:305]. However, on
the domestic level substantive universality also can
be perceived as arrogance. The understanding of the
human rights substance can differ not only between
cultures, but also between individuals. It is important
to identify someone capable to provide a list of rights
for particular society with substantive universality;
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a sovereign as a representative of people is able to
assert human rights. The relative universality creates
a room for the discussion about the human rights’
substance on the international plain between differ-
ent cultures at the cost of international law's ability
to provide it. Only states has this ability; the role of
international human rights law turns merely formal.
Anything can be human rights if a sovereign so as-
serts; international law could do no more than an
obligation to act in accordance with the made asser-
tions: if a state names something as a human right, it
must provide it for everyone.

The relative universality is a coherent explanation
how universal rights might have territorial scope of
application: once you leave a territory, you are not
protected by a human rights provision (substantive
universality) despite the ongoing status of a human
(conceptual universality). However, extraterritorial
application is an evolving issue and “should not be
understood as some kind of natural fulfilment of the
telos of human rights as a cosmopolitan constitu-
tional law” [Bhuta 2016:19]. It is hard to consider the
relativity of human rights as a factor because there
is no difference between relativity and the absence of
universality: it “denies that universal human rights
exist” [Binderup 2022:511]; thus, relativity and uni-
versality have no contradiction. Relativity means a
defeat of universal considerations; something else
reasons the defeat. Therefore, a study of extraterri-
torial application of human rights is able to suggest
another opponent for human rights universality.

The practical issue of extraterritoriality could
indicate the reason behind assertions of relativity.
The article submits that human rights™ effectiveness
is the reason, and the dilemma between universality
and effectiveness could be dialectically solved with
an analogy from Roman law. The solution is a far-
reaching change in the concept of human rights. In
the first part of the article a concept of the extraterri-
torial application will be described with the focus on

the ECHR. The focus is due to well-developed case
law [Besson 2012:860] and the ability of the ECtHR
to effectively secure compliance [Milanovic 2011:4].
The second part concerns the dilemma; it proposes
a description in order to consider how human rights
law might develop in a dialectic way. The last part
proposed an application of natural rights as a con-
cept that could resolve the contradiction in the far
future.

2. Territorial scope of application

Human rights treaties’ scope of application ra-
tione loci should be governed by the Art. 29 of the
Vienna Convention on the Law of Treaties (hereafter
- VCLT), or the same customary rule [von der Deck-
en 2018:521-522], which does not deal with “all the
delicate problems of extra-territorial competence™.
Despite an attempt to interpret the Art. 29 as a pre-
sumption against extraterritoriality, it is a rule for
another problem of federal states and states with de-
pendencies; it creates a presumption of a treaty’s ap-
plicability to the whole territory of a state. Therefore,
there is no general rule of extraterritorial application
[Milanovic 2011:10-11].

Human rights treaties often contain a provi-
sion regarding their application ratione loci, which
replaces the criterion of territory with jurisdiction’.
This criterion could be applied even when a human
rights treaty has no such provision [Wilde 2013:639].
In general, international law jurisdiction is a per-
mission for a state to act’; it differs in human rights
law. When the ECtHR interpreted the term (in Art.
1 ECHR) in the Bancovi¢ case accordingly to this
general meaning?, it has attracted considerable criti-
cism [Moreno-Lax 2020:398, Vandenhole 2019:414;
Milanovic 2011:27, 29-30; Raible 2016:166; Shany
2013:54-56; Rusinova 2010:36-43]. As a criterion
ratione loci ‘jurisdiction’ refers not to a right to act
but to a fact of action’ it helps to withdraw an is-

' ILC. Draft Articles on the Law of Treaties with Commentaries. Yearbook of the International Law Commission. 1966. Vol. Il.
P.214. URL: https://doi.org/10.18356/91cc8d73-en (accessed date: 11.01.2025).

2 For instance: “within its territory and subject to its jurisdiction” (Art. 2(2) International Covenant on Civil and Political
Rights), “within their jurisdiction” (Art. 2(1) Convention on the Rights of the Child) or “within their territory or subject to their
jurisdiction” (Art. 7 International Convention on the Protection of the Rights of All Migrant Workers).

3 See for instance: Brownlie . Principles of Public International Law. 5th ed. Oxford University Press. 1998. P. 301-302.

4 ECtHR. Bankovi¢. Decision of 12.12.2001. Para. 59 URL: https://hudoc.echr.coe.int/eng?i=001-22099 (accessed date:
11.01.2025).

> For instance: UN Human Rights Committee, General comment no. 31 [80]. The nature of the general legal obligation
imposed on States Parties to the Covenant. CCPR/C/21/Rev.1/Add.13. 26 May 2004. Para 10. URL: https://www.refworld.org/
legal/general/hrc/2004/en/52451 (accessed date: 11.01.2025); ECtHR. Loizidou v. Turkey (preliminary objections). Decision
of 23.03.1995. Para. 62. URL: https://hudoc.echr.coe.int/fre?i=002-9628 (accessed date: 11.01.2025). ECtHR. Al-Skeini.
Decision of 07.07.2011. Para. 138. URL: https://hudoc.echr.coe.int/fre?i=001-105606 (accessed date: 11.01.2025).
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sue of a territorial sovereignty’s infringement from
the rationale of human rights. Otherwise, one in-
fringement justifies another: if a state by one ac-
tion infringes sovereign’s rights and human rights
of individuals situated within the said territory,
then a state has no jurisdiction and has no obliga-
tion towards the individuals [Milanovic 2011:26-30;
Rusinova 2010:44]. Moreover, a criterion for obliga-
tions’ existence must be factual®. In human rights law
jurisdiction is a fact of control over space (territo-
rial modus) or individuals (personal modus)” [Janig
2022:183, Wilde 2013:640-646; Milanovic 2011:118-
120; see also Vandenhole 2019:417, 419-422; Raible
2016:161-168, De Leo 2025:109].

2.1. Territorial modus

The territorial modus is the most consistent with
the treaties’ texts, however, “[i]f applied too strictly, it
is apologetic of state power, and allows many human
rights abuses to slip through the cracks” [Milanovic
2011:119]. Question is in the term: what constitutes
a territory?

This ambiguity was used to justify the «enhanced
interrogation techniques» during the War on Ter-
ror within so-called “black sites™. The United States
argued inapplicability of Art. 16 of the United Na-
tions Convention Against Torture for the interroga-
tions in the black sites: “[b]y its terms, Article 16 is
limited to conduct within “territory under [United
States] jurisdiction”. We conclude that territory un-
der United States jurisdiction includes, at most, ar-
eas over which the United States exercises at least
de facto authority as the government. Based on CIA
assurances, we understand that the interrogations
do not take place in any such areas. We therefore

5 However see [Besson 2012:872-874].

conclude that Article 16 is inapplicable to the CIA's
interrogation practices and that those practices thus
cannot violate Article 16™. The main point is a split
between place and area: interrogations occurred in
places outside of areas (territory). The term territory
refers to a space however big or small, but a room
or building (place) is not covered. Even though this
interpretation is not accepted'’, without a clear defi-
nition, the spatial modus could lead to “the collapse
of the control over a place criterion into something
resembling control over a mere speck or an atom of
land” [Milanovic 2011:151]. A functional approach
to the term could help to avoid this collapse: terri-
tory is something controlled by a state; therefore, the
meaning of territory is limited to what is possible to
control [Milanovic 2011:134].

2.2. Personal modus

The problem of control captures all significance
when a territory is defined in the functional vein. It
shifts attention from control over a territory to con-
trol over persons situated within a territory. A re-
course to the notion of a territory becomes exces-
sive'’; it becomes less important than individuals.
A territory might be used as a trigger for a presump-
tion that a person could be affected by a state if one is
within it'% hence, it is a procedural matter.

In the Al-Skeini case, the ECtHR concluded that
the absence of defined borders is not an insurmount-
able obstacle to establishing a state's jurisdiction;
“the exercise of physical power and control over the
person in question” is decisive’. If the territorial
modus starts from the point that states are bound
by their obligations within their territories and only
then elaborates on the exclusions of extraterritori-

7 See ECtHR. Carter v. Russia. Decision of 21.09.2021. Para 125.

8 See inter alia: ECtHR. Husayn (Abu Zubaydah). Decision of 24.07.2014. Para 42-69. URL: https://hudoc.echr.coe.int/
eng?i=001-146047 (accessed date: 11.01.2025); Rosenberg, C. What the C.I.A’s torture program looked like to the tortured. —
The New York Times. 2019, December 4. URL: https://www.nytimes.com/2019/12/04/us/politics/cia-torture-drawings.tml
(accessed date: 11.01.2025); “enhanced interrogation” explained. Human Rights First website. 10.02.2016. URL: https://
humanrightsfirst.org/library/enhanced-interrogation-explained/ (accessed date: 11.01.2025).

® Memorandum for John A. Rizo, re: Application of United States Obligations Under Article 16 of the Convention Against
Torture to Certain Techniques that May Be Used in the Interrogation of High Value al Qaeda Detainees. US Department
of Justice. Office of Legal Counsel. 30.05.2005. URL: https://www.justice.gov/sites/default/files/olc/legacy/2013/10/21/
memo-bradbury2005.pdf (accessed date: 11.01.2025).

10 UN. Committee against Torture. Conclusions and recommendations of the Committee against Torture: United States of
America. 2006. CAT/C/USA/CO/2. Para. 15. URL: https://digitallibrary.un.org/record/580893?In=en&v=pdf (accessed date:
11.01.2025); UN. Committee against Torture. Concluding observations on the combined 3rd to 5th periodic reports of the
United States of America. 2014. CAT/C/USA/CO/3-5. Para 10. URL: https://digitallibrary.un.org/record/790513?In=en&v=pdf
(accessed date: 11.01.2025).

" See how a territory became irrelevant in the ECtHR'reasoning in Carter v. Russia. Para 125-126.

12 ECtHR. Al-Skeini. Para. 131.

3 |bid. Para. 136.
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ality, the personal modus stimulates to start from
the opposite statement. Firstly, it acknowledges that
states could be bound by human rights obligations
wherever an act occurs, and only then it sets limits
for the obligations relying on the notion of control™.
Moreover, this modus stimulates to include “contact-
less” control (a situation where a state creates con-
ditions for violation) or other instances of infringe-
ment without physical interaction with a victim
[Moreno-Lax 2024:29-34; Janig 2022:184-186]. The
personal modus avoids flaws of spatial approach and
creates others.

The first problem is lack of hard-law references;
the second problem is impossibility to use it with
the full scope ratione materiae®. Otherwise, when
a sovereign executes its powers extraterritorially, it
must provide all and every benefit of human rights
obligations to individuals it affects. It is utopian; even
if we find this possible, it remains excessive. In the
Bankovic case, the ECtHR adopted an all-or-nothing
view's, however it was overturned in the subsequent
Al-Skeini case'. The third problem remains the same
with the territorial modus: the concept of control is
still unclear.

2.3. Control

Both approaches stand on the notion of control'¥,
the difference is in its object: “All have recognized
that a state's extraterritorial exercise of effective con-
trol over either a person or a territory places that
conduct within a state's “jurisdiction” [Cleveland
2010:248]. It could be argued that control is not a
fact sensu stricto" because it is outside of the ‘true-

false’ dichotomy; fact is an absolute term (it does
not admit degrees) and control is a relative notion®.
In theory it is possible to imagine a unit of control's
measurement and formulate a rule that, from a cer-
tain amount, human rights obligations arise; how-
ever, it is practically impossible.

To deal with it, ECtHR elaborated effective over-
all control test?! but a comparison between territorial
and personal approaches leads to the conclusion that
control is the most important factor. Before address-
ing the comparison, it is crucial to mention a termi-
nological ambiguity of “control test” which could
mean (1) an indication of jurisdiction, (2) a ground
for attribution and (3) a test for a complaint’s admis-
sibility ratione personae. The three refer to one set of
facts but with different functions®: (1) to establish
obligations, (2) to attribute certain actions to a state,
and (3) to meliorate a procedure with a preliminary
stage. That is why the effective control test from the
Nicaragua case” could be deemed irrelevant for the
question of obligations’ existence: this test is for at-
tribution (part of secondary rules), and the effective
overall control test serves to establish an obligation
(as a part of primary rules) [Milanovic 2011:46-51;
136-137]. The last meaning is procedural and only
indicates when an issue may be raised in a prelimi-
nary stage; in substance it could be an attribution or/
and an establishment of obligations*. Metaphori-
cally, the issue of admissibility acts as a terminologi-
cal ‘shaker’ for primary and secondary rules; it mixes
an issue of attribution, which tends to have a high
standard, with an issue of jurisdiction, which tends
to have a lower standard [Rusinova 2016:68]. One

Moscow Journal of International Law - 1 - 2026

* These limits should be sufficient to consider extraterritorial jurisdiction to be exceptional: ECtHR. Medvedyev and others
v. France. Decision of 29.03.2010. Para. 64. URL: https://hudoc.echr.coe.int/eng?i=001-97979 (accessed date: 19.11.2025);
ECtHR. Al-Skeini. Para. 131; ICJ. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory.
Advisory Opinion of 09.07.2004. Para. 109; etc.

> ECtHR. Bankovic. Para. 75.

6 |bidem.

7 ECtHR. Al-Skeini. Para 137; ECtHR. Carter v. Russia. Para. 126.

8 See a critique of this statement in [Besson 2013:872-874].

 “Something that is known to have happened or to exist, especially something for which proof exists, or about which
there is information” - Fact. Cambridge.org website. URL: https://dictionary.cambridge.org/dictionary/english/fact (accessed
date: 11.01.2025).

2 ts“level” depends on other “factual determinations” [Janig 2022:183]. See about relative and absolute terms inter alia in
[Unger 1971:202-207].

21 In the Loizidou case at the preliminary objections stage the Court formulated a criteria as ‘effective control; at the merits
stage, it modified it to ‘effective overall control’ (ECtHR. Loizidou v. Turkey (preliminary objections); ECtHR. Loizidou v. Turkey
(merits). Decision of 18.12.1996. Para. 56. URL: https://hudoc.echr.coe.int/eng?i=001-58007 (accessed date: 11.01.2025)).

2 The term still serves one aim of establishing responsibility. See [De Leo 2025:107-112].

2 1CJ. Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America). Merits Judgment
of 27.06.1986. Para. 109, 115.

24 See an example of their interrelation in ECtHR. Drozd and Janousek. Decision of 26.06.1992. Para. 91. URL: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-57774%22]} (accessed date: 11.01.2025).
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must specify what exactly is being discussed (pri-
mary or secondary rules), without being distracted
by the procedural reasoning. Hereinafter “the control
test” as a part of primary rules is in question.

In territorial modus effective overall control test
has three parts with an aim to broaden applicability.
First is control, which, in accordance with the ordi-
nary meaning, refers to the ability to execute states’
will*. No state has total control; it constitutes a de-
nial of humans” autonomy and free will, while hu-
man rights aim to preserve them. Consequently, any
interpretation of human rights treaty as something
that requires to show total control is contrary to the
object and purpose of a treaty. However, it seems that
control is the criterion that distinguishes states’ ter-
ritory proper from jurisdictional clause. The former
can be used as the basis for the presumption of the
latter [Besson 2012:876-878]%; hence, control is the
means that stretches and limits the scope ratione loci,
while a territory serves a procedural role. The second
part is overall, which means that applicants do not
need to provide details of the respondent's exercise
of control in a particular situation®; it is a procedural
way to expand applicability. The last part is effective®.
In general, effectiveness is an outcome of a compari-
son between real and intended results; to establish
human rights obligations, “the state needs to have
enough power over the territory and its inhabitants to
broadly do as it pleases” [Milanovic 2011:137]. Due
to the fact that the comparison is a logical operation
and depends on the compared issues as inputs, it is
impossible to formulate an abstract substantial defi-
nition of effective control. The only way to inquire
the effectiveness of control is a case-by-case study”.
This vein may justify an accusation in voluntarism.
Only a threshold of total control can avoid this ec-
lectic path; as mentioned earlier, it is contrary to the
object and purpose of human rights treaties.

The notion of control in territorial modus is the
only part that could be a handle to expand and to
limit ratione loci. The other two requirements of the
test only expand the scope, while the main aim of the

jurisdictional clause in personal modus is the oppo-
site; therefore, only control is practically relevant in
personal approach.

The broadest way to define control over a person
is to put an equal sign between control and impact:
it is constituted whenever a state has an ability to
substantively violate an individual’s rights; this is
too broad. The most promising technique to bridle
personal modus is to put interaction at the forefront
and set a limit based on its nature, for instance «by
requiring the exercise of some sort of purported legal
power over the victim of the alleged human rights
violation» [Milanovic 2011:199]. However, those cri-
teria are arbitrary.

In conclusion, the main question of human
rights’ scope ratione loci is whether a state has ex-
ercised control. Other qualifiers serve as an attempt
to measure this concept, having the inability to use
the term’s absolute sense. Without a unit of measure-
ment, the relativity of control creates a margin of flex-
ibility for a court to expand or reduce human rights
based on the court’s evaluation of control’s scale. It
could find a state having control without detailed ex-
planation but with general observations; there is no
way to challenge such findings in a coherent objec-
tive way, because no argument can contradict to an
opinion. If (1) jurisdiction in Art. 1 ECHR means ef-
fective overall control, (2) control is a relative term,
and (3) it is practically impossible to define and apply
control’s unit of measurement, then there is no ob-
jective territorial limit of human rights obligations;
ratione loci is resolved by Art. 32 ECHR, which an-
swers the question of whose subjective assessment
is decisive.

3. Further development of the jurisdictional
clauses

Due to control’s relativity, one cannot rely solely
on objective facts, there is always a choice of an em-
powered adjudicator; the objectivity could influence
the will but not determine it. Therefore, one should

% “To order, limit, or rule something, or someone's actions or behaviour” - Control. Cambridge.org website. URL: https://
dictionary.cambridge.org/dictionary/english/control (accessed date: 11.01.2025).

2% ECtHR. Assanidze. Decision of 08.04.2004.
id%22:[%22001-61875%22]} (accessed date: 11.01.2025).

Para

138-139. URL: https://hudoc.echr.coe.int/fre#{%22item

27 ECtHR. Loizidou v. Turkey (merits). Para. 56. However see [Moreno-Lax 2020:399-400].

2 “Successful or achieving the results that you want” - Effective. Cambridge.org website. URL: https://dictionary.cambridge.
org/dictionary/english/effective (accessed date: 11.01.2025).

2 This path is taken by the Guide on Article 1 of the European Convention on Human Rights. Updated on 31.08.2024.P. 21-
45. URL: https://ks.echr.coe.int/documents/d/echr-ks/guide-on-article-1-obligation-to-respect-human-rights (accessed
date: 11.01.2025). See also [Janig 2022:185].

MockoBcKuii }ypHan mexayHapopHoro npasa « 1 - 2026

58



Philipp V. Luchkin

HUMAN RIGHTS

put options as a contradiction in order to inquire
how the choice is made.

Let’s assume there are two ways of research: one
is to collect, count, and classify all cases in order to
outline tendencies (it is based on quantity and induc-
tion); another is to outline the core of the options’
reasoning and how they interact in a particular case
(it is based on quality and deduction). The first is
flawed due to required excessive effort and inductive
inferences® (it is impossible to say when a number
of cases is enough to make a justified conclusion).
The second is also defective due to dependence on
general starting statement of a deductive reasoning;
the starting point must be obvious, unquestionable
or accepted. Therefore, the second vein is more ef-
ficient on the condition that a reader could accept
the following creative description of two options’
reasoning. Indeed, this dilemma can be described
in multiple ways, we might also agree that “[hJuman
rights duties are institutional and hence necessarily
bounded and, when drawing those boundaries, one
can never hope for one state’s institutions to respect
the human rights of all” [Besson 2012:884]. However,
it seems, the more abstract description is possible.

3.1. Universality as thesis of the contradiction

Since the World War II, it has been generally ac-
cepted that human rights are shackles for a sovereign.
Whatever a state wants to achieve shall be accorded
to human rights considerations. However, there is
no clear understanding of human rights’ “precise na-
ture and role in international law” [Shaw 2021:242].
This uncertainty, at least for practical application, is
overcome by treaties when human rights bodies were
granted authority to declare when a sovereign’s act is
in breach.

However, the legitimacy of human rights is not
solely derived from theoretical or philosophical
reasoning but also from fear of history's repetition
where “disregard and contempt for human rights
have resulted in barbarous acts which have outraged
the conscience of mankind™*'. Human rights do logi-
cally contradict to Leviathan’s freedom to do what-
ever it pleases [Gabrelyan 2014:46-57]. This conflict
was surpassed by the tragedy of the barbarous acts,
which empowered human rights law to emerge in its

30 See [Henderson 2024].

contemporary plight. The core reason to expand hu-
man rights is a believe that no sovereign is free from
human rights as “recognition of the inherent dignity
and of the equal and inalienable rights of all mem-
bers of the human family”*.

3.2. Decisions’ effectiveness as antithesis of the
contradiction

When H. Kissinger described Westphalian World
order, he noted that “[n]o single claim to truth or
universal rule had prevailed in Europe's contests. In-
stead, each state was assigned the attribute of sover-
eign power over its territory” [Kissinger 2014:3]. It
illustrates how state-centered international law con-
flicts with human rights [See Pribytkova 2020:408],
indeed, “[l]Jaw cannot be sovereign without a politi-
cal sovereign, and no global political sovereign is yet
in the making” [Bhuta 2016:19]. This indicates the
core reason for human rights limitations: sovereign’s
de facto ability to preserve its freedom. Human rights
institutions could recognize a state as bound by an
obligation, but a state is free to disregard the finding.
Sovereigns are free to consent to human rights trea-
ties and free to take the consent back.

One could recall the distinction between law and
politics or between due and given in order to argue
that for law a state is always bound: there is no abil-
ity to ignore this freedom from human rights in one
dimension but there is no such thing in the other.
However, human rights law would hold no value if
it were non-existent in the real world and if it had
no role in the political process. Fortunately, at least
there is a political role of “naming-and-blaming” for
human rights institutions. Although the politics of
these bodies is beyond the scope of the present arti-
cle, it is assumed that they consider the political ef-
fectiveness of their actions®.

3.3. Interaction of the two statements

Above-described thesis and antithesis demand a
constant search for balance between ..considera-
tions of the universality of human rights and the lim-
its of what states are able and - more importantly -
willing to undertake...” [Janig 2022:189]. A line that
delimits the scope ratione loci should be redrawn
whenever political conditions allow to move further

31 Preamble of the Universal Declaration of Human Rights (hereafter UDHR).

32 |bidem.

3 Marko Milanovic, using the word ‘effectiveness; outlined four vital considerations: flexibility, impact, regime integrity,

clarity and predictability [Milanovic 2011:106-117].
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to universality or demand to limit the obligations. It
is clear that human rights bodies, in persuasion for
legitimacy, want to make right choices. To evaluate
what is right and wrong, one of two types of ethi-
cal systems could be used*: deontology® or conse-
quentialism®. Deontic theories evaluate an act itself
for deeming it right or wrong, they consider actions
from the perspective of what we ought to do. The
discourse of human rights law falls considerably
under deontic narrative; it evaluates facts from the
standpoint of duties; it is hard to find a place in the
reasoning for consequences. On the other hand, con-
sequentialist theories are not concerned with an act
itself; for them, the rightfulness of an action depends
on its consequences.

When a human rights body makes a decision re-
garding the treaty’s scope ratione loci, it uses one of
the two ethical systems in order to choose between
yes and no as an answer for the question “is there a
fact under control of the respondent-state?” The uni-
versality tends to say yes; probable political conse-
quences could demand to say no. The consideration
about a decision’s effectiveness is consequentialist ar-
gument against jurisdiction; the inherent universal-
ism of human rights is an argument for jurisdiction.

The core reason for expanding the boundaries of
human rights is deontic in nature. If put in extremi-
ties, it disregards a decision’s consequences; the effec-
tiveness of human rights bodies’ work is irrelevant.
In contrast, the core reason to limit the boundaries
is consequentialist. It stimulates to make a decision
in the most politically effective way and to consider
its consequences for all actors including victims. If
a decision will not be implemented and will impair
future decisions” power, then it must be avoided.

If we agree that “the paradox of human rights
boundaries” is the contradiction between deontic
and consequentialist approaches, then it might be
unresolvable. It is akin to solve the Trolley Problem®
[See Foot 1967:5-15; Thomson 1985:1395-6]; an is-
sue of extraterritorial jurisdiction is a variant of this
Problem for a human rights body. However, there is
an assumption that, if considered false, could demol-
ish this dilemma for human rights law. This assump-
tion is better seen in the proposed path of the juris-
dictional clause’s development.

3.4. Functional approach

The concept of control in personal modus at
some point may attract our attention to a person
who controls®. In the functional approach* the main
criterion is an ability of controller to perform pub-
lic power [Bhuta 2016:11-12; Oberleitner 2015:167;
Vandenhole 2019:421]: “Did it depend on the agents
of the state whether the alleged violation would be
committed or would not be committed? <...> If the
answer is yes, self-evidently the facts fall squarely
within the jurisdiction of the state”®. The object of
control here is “activities that affect the enjoyment of
human rights” [Janig 2022:186]. By default, it sets an
equal sign between can and ought [Raible 2021:18]: if
a state is able to do something, it has the jurisdiction
to do so, thus human rights obligations apply. This
is, indeed, too broad: if one state could end a famine
in another, it is obliged to help*; a limit is needed*.

The distinction between positive and negative
human rights obligations was proposed as a limit
[Milanovic 2011:209-219]. It holds as a premise two
undeniable statements: (1) the obligation to respect
requires a state to have no more than control over its

3 For the purpose of this paper, aretaic theories and the nihilist approach are not considered, as aretaic theory focuses on
the virtues of a decision-maker rather than the reasoning behind the decision, and the nihilist approach leads to the denial

of the existence of human rights.
3 See [Alexander, Moore 2024].
% See [Sinnott-Armstrong 2023].

37 A thought experiment, proposed by Philippa Foot, where an observer is given a choice to save 5 people in danger of
being hit by a trolley, by turning the trolley to kill just 1 person.
3 See ECtHR. Wieder and Guarnieri. Decision of 12.09.2023. Para 87-94.

39 See African Commission on Human and Peoples’ Rights, General Comment No. 3 on the African Charter on Human and
Peoples' Rights: The Right to Life (Article 4). 18 November 2015. Para. 14. URL: https://www.refworld.org/legal/general/
achpr/2015/en/70896 (accessed date: 11.01.2025); UN Human Rights Committee, General comment no. 36: Article 6, Right
to life. 2019. Para 63. URL: https://digitallibrary.un.org/record/3884724?In=en&v=pdf (accessed date: 11.01.2025).

4 ECtHR. Al-Skeini. Concurring Opinion of Judge Bonello para. 16; see also ECtHR, Jaloud. Decision of 20.11.2014. Para. 152
URL: https://hudoc.echr.coe.int/fre?i=001-148367 (accessed date: 11.01.2025); ECtHR. Chiragov. Decision of 16.06.2015.
Para. 169-186. URL: https://hudoc.echr.coe.int/fre?i=001-155353 (accessed date: 11.01.2025); ECtHR. Loizidou v. Turkey
(preliminary objections); ECtHR. Andreou. Decision of 27.10.2009. Para. 25. URL: https://hudoc.echr.coe.int/eng?i=001-95295
(accessed date: 11.01.2025).

4 However see [Moreno-Lax 2020:397-8].

42 See ECtHR. Al-Skeini. Concurring Opinion of Judge Bonello para. 32.
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agents and (2) it is reasonable to demand this from
states. However, the drawback is apparent: if the limit
of the scope of extraterritorial obligations is the line
between positive and negative ones, then there is
no extraterritorial positive obligation. Universality
may stimulate to make exceptions for “prophylac-
tic and procedural positive obligations” [Milanovic
2011:215-9; Shany 2013:61-7]. However, in certain
political conditions exemptions could proliferate and
water down the criterion to the point when the rule
is useless.

Another proposed criteria is the existance of a po-
litical relationship between a state and a right-holder
[Besson 2012:864-5; Moreno-Lax 2024:41-2; see also
Ollino 2021:84-9]. However, human rights obliga-
tion itself regulates those political relations. Human
rights may regulate or be triggered by them. Jurisdic-
tion test must precede assessments on human rights
obligation [Ollino 2021:99]. Hence, there are two
possible conclusions: there are some public power
relations that are not regulated by human rights or
there is no territorial scope of application. Whatever
is considered, however, as a prior public power re-
lation, it must be coherent with human rights obli-
gation as well, therefore “there is no longer a need
for unjustified distinctions between territorial and
exterritorial” [Moreno-Lax 2020:413]. It seems that
advocates for this approach are conscious of risks,
including states’ withdrawal from human rights trea-
ties [Moreno-Lax 2020:415-416].

Nevertheless, this approach highlights particular
inconsistency in legal reasoning: what does a hu-
man rights treaty create? The Statute of the Interna-
tional Court of Justice answers this question with
rules®, while the VCLT refers to rights and obligations
[Schmalenbach 2018:41-43]. The meaning of the
scope ratione loci depends on the notion of what is
limited. If a treaty creates “an accepted principle or
instruction that states the way things are or should be
done, and tells you what you are allowed or are not

4 Art. 38 (1a).

allowed to do™, a rule exists separately from its ad-

dressees as a criterion for actions or omissions; there-
fore, if an action takes place outside of the defined ter-
ritory, a rule cannot be used for the evaluation. This
logic does not work for rights and obligations because
those concepts are not criteria for actions or omis-
sions; they describe attributes of actions or omissions,
whether real or imaginary. To say that an act is unlaw-
ful, in certain cases it should exist in reality without
the property of obligation, and there should be a cor-
responding imaginary inaction with the property of
obligation. Thus, an obligation is not a criterion for
(un)lawfulness but an attribute of an imaginary ac-
tion or omission that is compared to reality.

It is hard to perceive the territorial scope of an
obligation. If we assume that an obligation of an in-
ternational treaty has the same roots as an obliga-
tion raised by a private contract, the contradiction
becomes more prominent®. The most laconic defini-
tion of an obligation is §uris vinculum™®: a contract
binds a debtor and a creditor. If a legal bond has a
territorial scope for validity, it creates a discrepancy:
you could vow to do something, but you can always
pass through the territorial border to escape the ties.
An obligation bounds a person to a person, but not a
person to a territory. The ability of a debtor to “play
hide and seek” with his creditor cannot be genuinely
perceived as lawful.

The VCLT uses the term consent to be bound as a
core element of any international treaties to be valid
[Schmalenbach 2018:42]. In human rights law, the
“bifurcation of the rights-holder and the rights-en-
forcer” [Engle 2015:72] was described with a concept
of third-party beneficiary [Henkin 1981:257-280]:
treaties create legal relations between states where
individuals are passive right-holders. The functional
approach stresses this perception: a treaty makes le-
gal relations between controlling and controlled per-
sons when actions of the former are attributed to an
obliged state.

4 Rule.Cambridge.org website, URL: https://dictionary.cambridge.org/dictionary/english/rule (accessed date: 11.01.2025).
4 Hereinafter, Roman law will be used for purposes of analogy, without implying its intellectual background as a normative
argument, even though it could be used in discussions about rights and obligations in international human rights law. This
analogy only has the analytical aim of describing issues of human rights law that are similar to those dealt with by Roman
law.

4 Inst. 3.13:“Obligatio est juris vinculum, quo necessitate adstringimur alicujus solvendae rei secundum nostrae civita-tis
jura”-"An obligation is a bond of law by which we are reduced to the necessity of paying something in compliance with
the laws of our state” (the translation is from: S. P. Scott, The Civil Law, II, Cincinnati, 1932. URL: https://droitromain.univ-
grenoble-alpes.fr/Anglica/just3_Scott.gr.htm#XIIl (accessed date: 11.01.2025)).
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The assumption is that obligations are created
from scratch and an effective remedy logically re-
quired. If we assume this statement as false, then it
is possible to split the question of extraterritorial ap-
plication between universality and effectiveness. In-
stead of resolving the philosophical dilemma human
rights law could elaborate a theory, where two ques-
tions are answered separately.

4. Human rights obligations

Obligation (obligatio) is a legal relation of inequal-
ity between two persons: one is entitled, another is
indebted [Savigny 2004:51-52]. If an interaction can
be qualified as obligatio, then a state's consent to be
bound grants an entitlement to everyone with a status
of a human; however, a remedy does not derive from
this status. Every state has its own human rights imple-
mentation mechanisms and policies. A split between
an entitlement and a remedy is the division between
natural (naturalis obligatio) and civil (civilis obligatio)
obligations. In contrast to civilis obligatio, naturalis
obligatio is an obligation without a possibility of en-
forcement via the action in court [Savigny 2004:66-73;
Vindsheid 1875:97; Khvostov 1898:1-62, Pokrovskij
1917:232]. E. C. von Savigny considered them as de-
rived from different sources: a civil obligation is from
ius civile as a result of the law prescription, while a nat-
ural obligation derives from ius gentium as from ratio
[Savigny 2004:60-63]. In roman law an obligation de-
rived from ius gentium often was granted protection
by ius civile [Savigny 2004:66-73; Vindsheid 1875:84],
and natural obligations might preserve legal character
[Golevinskij 1872:156, 164; Vindsheid 1875:83-85].
This logic can be applied to human rights by splitting
the question of their existence and their enforcement.
One could be answered in a universal and deontic
vein; another could be answered with consequences
and effectiveness as the main criteria.

The idea of natural obligation recognizes inability
to fulfil all human rights towards everyone without
deeming them non-existent by complicating human
rights into obligatio and actio. It resolves without
derogations the question of human right’s universal
existence in affirmative, instead it applies the limit
ratione loci to the enforcement. In other words, the
scope ratione loci determines when the obligations
are ensured by a particular enforcement mechanism.

However, it necessitates to reconsider the role of
domestic courts as gatekeepers or compliance part-
ners [Kunz 2019:1139-1149] for decisions of human
rights bodies. The concept of obligation requires
clear indication of a debtor and a creditor. Treaties
answer clearly: a state is a debtor; a human is a credi-
tor. A domestic court as a body of a state cannot ad-
judicate a dispute about international human rights
obligation because nemo judex in causa sue: a court is
a body of a debtor; if it finds an obligation in contra-
diction with domestic law, it changes nothing more
than the reason for a violation. If a content of do-
mestic law depends on state’s will”” as well as a con-
sent to be bound by a treaty, then there is a conflict
between two wills of one state. Indeed, a domestic
court could well-ground a breach of obligation, but
it should be perceived as a debtor’s assertion that a
breach is excused. However, it gives too much a role
to human rights bodies with few methods of coer-
cion; their decision might be declared non-enforce-
able or unconstitutional [Kunz 2019:1155]. When a
domestic court refuses to comply with a decision of
a human rights institution only community of states
or general public can decide what it was: a breach of
the international obligation or wrong decision of an
adjudicator. The authority of a human rights body
comes from a status of adjudicator, therefore a deci-
sion perceived as wrong will damage the institution’s
legitimacy.

This framework passes political responsibil-
ity from human rights bodies to member states; the
raison détre of a human rights treaty is to establish
a regime where an infringement of human rights is
treated as a legal wrong. A human rights body strives
to cover all natural obligations by authority of a
treaty, while a sovereign tends to avoid compulsory
obligations. If a jurisdiction clause is a line between
natural and civil obligations, the category of control is
a tool in the hands of a human rights institution not
to extend rights extraterritorially but to cover them
with protection. If control is sufficient to require a
state to comply with a natural human right obliga-
tion, then actio could be granted. The role of jurisdic-
tion changes from a criterion of a norm’s application
ratione loci to a political justification: it attempts to
predict whether the member states and general pub-
lic would find a defendant state with enough power
to consider it responsible®.

47 PClJ. Certain German Interests in Polish Upper Silesia (Merits). Judgment of 25.05.1926. pP. 19. URL: https://www.icj-cij.

org/pcij-series-a (accessed date: 19.11.2025)

“ See for example: Human Rights Committee. Yassin et al. v. Canada. Communication No. 2285/2013. UnDoc: CCPR/

C/120/D/2285/2013 (adopted 26 July 2017). Para. 6.7.
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If the provided description of the contradiction is
right, then there are only two ways of development:
to solve the Trolley Problem or to complicate the is-
sue in order to separate two oppositions. However,
the most probable variant is the absence of any devel-
opment: it is unlikely that the philosophical dilemma
will be solved, and the breakup between right and
remedy creates danger for all parties.

For states (debtors), it challenges their legitimacy.
If there are natural human rights obligations derived
from ratio, then their existence and content are in-
dependent from sovereigns’ will; it might be used
as a ground of critique for states actions. Realpoli-
tik might stand before the court of public opinion
without legal cover. In the nineteenth century, en-
lightened absolutism mitigated this danger by grant-
ing human rights before they were demanded. It in-
creased sovereign’s legitimacy and altered discussion
about human rights from a contention to a plea®: if
a state grants us human rights, then, it is implicit, we
should be grateful. However, if a human’s entitlement
against a sovereign derives via ratio from the status of
a creditor and not from the consent of a debtor, then
the equality, proclaimed in the UDHR, is enough to
establish natural human rights obligations. The trea-
ties become guidelines or clarifications for the preex-
isting obligations and only able to grant actio.

For creditors, it creates an additional task. Any
denial of remedy would not automatically tanta-
mount to denial of human rights; the logical link be-
tween right and remedy (as a whole and a part) could
have helped to establish a cause of action®. The split
of human rights into obligatio and actio loosens the
moral constraint, because it logically affords to say
“we refuse to grant a remedy but we consider it a
violation of human rights” However, it is doubtful
that human rights instruments provide an actio in a
material sense [Khvostov 1898:508] at all. If a state
grants a remedy, it is not an actio but a fulfillment
of an international obligation. In that sense interna-
tional obligations lack actio by default because there
is no adjudicator with compulsory universal juris-
diction; therefore, natural human rights obligations

would have more in common with the majority of
international obligations. It would be too ambitious
to apply this classification somewhere beyond hu-
man rights law; however, this helps to emphasis that
human rights law’s distinguished feature is not the
proclamation of rights and equality (naturalis obliga-
tio), but an idea that a human being could demand
something as a remedy from a sovereign (civilis ob-
ligatio). Acknowledgement of human rights’ exist-
ence as natural obligations of states is a start for a
political discussion about ways to provide relief on
an international plane. Natural obligation does not
provide any protection but reminds that a person
could claim, demand, and even fight for their own
good; a human rights body, from this standpoint, is
an institution that helps to stop on “claim” and pre-
vents from going to “fight”. That is the reason to look
mainly at the ECtHR - it certainly does provide actio
due to its power to create a new obligation®, while
the Human Rights Committee, for instance, could
be considered as a human rights body without such
power*.

However, this framework ultimately blurs dis-
tinction between law and ethics to the point when
one could legitimately refuse to consider at least
some human rights as legal®. In the end natural hu-
man rights obligations might be found legally rel-
evant only when they are fulfilled; it is so in private
law [Khvostov 1898:469-472; Vindsheid 1875:86-89].
However, the concept could also provide a frame-
work to develop. It is not obligatory to follow Roman
law; moreover, ignored human rights (as natural ob-
ligations or not) sometimes could lead to unwanted
political turmoil, therefore it is possible to find a way
to argue legal relevance of natural human rights obli-
gations as the necessity.

5. Conclusion

Sometimes it is apparent that concept of human
rights is put in the narrative of damsel in distress: it is
often considered as something to be saved, defended,
guarded and provided. Harsh reality leads this plot to

4 See about humans'status as a defining criteria between police law (police state) of nineteenth century and administrative
law (a state with the rule of law) in [Elistratov 1914:1-17; 1922:5-36]

50 See Supreme Court of Canada. Nevsun v. Araya. Judgrmrnt of 28.02.2020. Para 118. URL: https://decisions.scc-csc.ca/scc-
csc/scc-csc/en/item/18169/index.do (accessed date: 11.01.2025).

51 Art 41 ECHR.

2. UN Human Rights Committee. General comment no. 33, Obligations of States parties under the Optional Protocol
to the International Covenant on Civil and Political Rights. 2009. Para. 3, 4, 6-8, 11. URL: https://digitallibrary.un.org/

record/659368?In=en&v=pdf (accessed date: 11.01.2025).

53 With respect to natural obligations see the proposed divide between debita naturalia and obligatio naturalis with

subjective right as a criterion [Khvostov 1898:486-490].
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despair. Stories of human rights usually are tragedies,
but there might be a change in the future: human
rights could be considered as something like “law-
in-waiting”. Human rights could be an inspiration
for right-holders instead of a moral demand against
right-enforcers.

This change of mindset could be achieved with
more sophisticated understanding of human rights.
Not as a set of rules created by sovereigns, aimed to
halt their acts and limited by their domains, but as
multiple natural obligations. When we derive them
from ius gentium, then a breach of such obligations
may create a demand of a right-holder to recognizit
by ius civile. This understanding could come from
the problem of human rights’ extraterritorial scope
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