DOI: https://doi.org/10.24833/0869-0049-2025-3-24-43

Alexander N. VYLEGZHANIN

[CHoN

Research article

UDC: 341

Received 4 April 2025
Approved 3 September 2025

Moscow State Institute of International Relations (University)
of the Ministry of Foreign Affairs of the Russian Federation
76, Vernadskogo Ave., Moscow, Russian Federation, 119454

danilalvy@mail.ru
ORCID: 0000-0003-4833-2525

Egor R. SIGAURI-GORSKY

Institute of China and Contemporary Asia of the Russian Academy of Sciences
32, Nakhimovsky Ave., Moscow, Russian Federation, 117997

sigores@outlook.com
ORCID: 0000-0002-6879-3065

THE ROLE OF LEGAL RESEARCH
IN THE CODIFICATION AND PROGRESSIVE
DEVELOPMENT OF INTERNATIONAL LAW

INTRODUCTION. The UN Charter entrusts the
General Assembly with the obligation to “initiate
studies and make recommendations” to promote the
progressive development of international law and its
codification. This mandate is primarily implemented
through cooperation of States within the UN Inter-
national Law Commission (ILC). Beyond the ILC’s
work, the significance of scholarly research in inter-
national law - whether individual or collective - re-
mains debated, including the very validity of the term
“unofficial codification of international law”. This ar-
ticle explores the practical impact of legal scholarship
on the evolution of contemporary international law,
particularly in light of the UN Charter’s reference to
the “teachings of the most highly qualified publicists”.
MATERIALS AND METHODS. The article calls
attention to the relevant provisions of the UN Charter
(including such its integral component as the Statute
of the International Court of Justice), and to the ILC
documents, and to scholarly works on general inter-
national law, which cover its codification, progres-
sive development and historical dimensions-by both
domestic and foreign experts. Methodologically, it
employs general scientific approaches (analysis, syn-
thesis) and specialized legal methods, notably com-
parative legal analysis.

24

RESEARCH RESULTS. The UN Charter notion “the
teachings of the most highly qualified publicists” means
a special part of the broader concept - “the science of
international law”. Merely addressing a particular
topic of international law is not enough for qualify-
ing its results as one of the “teachings” in the sense of
article 38 of the Statute of the International Court of
justice; a sort of key characteristics of such a “teaching”
are suggested: the scholarly (academic) nature of a
publication on the results of such international law re-
search; taking into account the system of international
law (that is, results of the research are not to be a frag-
mented presentation of a position regarding a specific
issue of international law in isolation from its overall
system); the professional achievements of the author
of a publication in the area of international law, their
recognition within the international scholarly com-
munity. The notion “the teachings of the most highly
qualified publicists”, as it is used in the UN Charter
and in its Commentaries, refers first of all to theoreti-
cal contributions on issues of international law that
are produced by scholars, either individually or collec-
tively; the term does not mean a document of a State.

DICUSSION AND CONCLUSIONS. The litera-
ture on international law demonstrates a variety of
opinions relating to the role of legal research in the
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development of international law and its systematiza-
tion, including different opinions as to the relation be-
tween the term “the science of international law” and
the “teachings of the most highly qualified publicists”,
as provided in Art. 38 of the IC] Statute. What is sug-
gested in foreign legal publications is, in particular,
a positive description of the list of international law-
yers whose works were already cited by the IC]. The
authors of this paper take a more critical approach,
identifying that in this list the majority are scholars
from the USA and Western Europe. In contrast, no
doctrinal contributions of scholars from Russia or
China, or from Africa or Latin America were cited
by the ICJ. Such underrepresentation of legal research
done in countries and regions noted above does not
mean that international laws scholarship is less de-
veloped in these regions that in the USA and Western
Europe. Rather the dominance of Anglo-Saxon legal
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scholarship in the IC] practice is facilitated by other
factors, including political ones, as indicated in this

paper.
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POJ1Ib HAYYHO-INMPABOBbIX
UCCNEQOBAHUN B KOOANOUKALUN
U NMPOrPECCMBHOM PA3BUTUIA
MEMXAYHAPOOHOI'O NMPABA

BBEJEHMUE. [1Ipedycmompennas Yemasom Opearu-
sauuu Ob6veounennvix Hayuti (0anee - OOH) 06s-
3anHocmp Ienepanvroii Accambneu opeanu306vi6amo
UCCTIE008aHUS U 0eIAMb PEKOMEHOAUUU 6 UETAX «HO-
OUPEHUST NPOZPECCUBHO20 PA3BUMUS MeHOYHAPOO-
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HO020 Npasa U ez0 KOOUPUKAUUU» BbINOTHAEMCS
8 HACMoAWee BPeMS Npesioe 6Ce20 NOCPeICnBoM co-
mpyoHuuecmea 2ocyoapcme 6 gopmame Komuccuu
mexnoyHapooHozo npaea OOH. Bue pabomvi smoti
Komuccuu ponv uccnedosaruti mexoyHapooHozo npa-

25



BOMPOCHI TEOPUW

A.H. BbinerxaHuH, E.P. Curaypu-fopcknin

6a (UHOUBUOYATIDHDLX U KOTIIEKINUBHDBIX) NO-PAZHOMY
OUeHUBACMCS, HAMUHAST C B0NPOCA O 1MOM, KOppeK-
MHO 71U 8000uUle YNOMPEONAMy MePMUH «HeoPULU-
AnvHAS  KOOUPUKAUUS  MeHOYHAPOOH020 Npasar.
B Hacmosweti cmamve uccnedyemcs, KaKkoeo npax-
muueckoe 67UAHUE HAYUHDIX MPYO06 HA COBePUleH-
C1MB0BAHUE COBPEMEHHO20 MeNOYHAPOOHO20 NPABA,
ocoberHo 6 kormexcme nonoxenuti Yemasea OOH o
«0oKmMpuHax Haubosee KEATUPUUUPOBAHHDLX CHelU-
ANUCINOB N0 NYOTUUHOMY NPABY».

MATEPUAIJIBI 1 METOJBI. VMcxoonvimu mame-
puanamu npu nodeomoske HACMoAwell Crmamol 6oi-
6panvt kommenmapuu k Yemasy OOH, 6 mom uucrne
K makoii e2o Heomwemnemoti wacmu, xkaxk Cmamym
Mesoynapoonozo cyoa OOH, doxymenmot Komuc-
cuu mexdyHapoorozo npasa OOH, HayuHble ny6nu-
Kauuu no obusemy meioyHapooHomy npasy, éKmo-
Uas UCCcne008aHUs 0 e20 KOOUPUKAUUU U PA3BUMUL,
€20 UCMOPUL, KaK 10020M06/IEHHLIMU OMeHecBeH-
HOIMU, MaK U 3apyOexcHbIMU NPaso6eoamu-meroy-
HAapooHuKamu. Vlcnonvzosanvl makue o0ueHAyUHble
Memo0bl NO3HAHUS, KAK AHANU3 U CUHINE3, 4 MAaKike
cneyuanvHole PUOUHecKUe Memoobl, 6KIH0UAT CPAB-
HUMenbHO-NPABOBOTi.

PE3YJ/IBTATBI VICCIIEHOBAHMUA. IIpedycmo-
mpenroe Yemasom OOH nonsmue «00oKmpuHbl Hau-
bonee K6ANUPUUUPOBAHHBIX CNEYUATIUCINOB 1O MY-
6nuuHomy npasy» 0603Ha4aem ocobvili KOMNOHeHM
6071ee WUPOKO20 NOHAMUS — «HAYKU MEHOYHAPOOHO-
20 npasar. Tonvko Uiy nposedeHUsT UCCTe008aHUS
KOHKPemHo20  60npoca MeHOYHAPOOH020 Npasa
He0oCmarmouHo 07 Moeo, 4rmobvL e2o pe3ynvmarol
MOXCHO Obl7i0 OmHecmu K «0OKMPUHAM» 8 CMbICTIe
cm. 38 Cmamyma Mexcoynapoorozo cyoa OOH;
1npedrnioseHbl HeKomopuie 6a306ble XAPAKMePUCUKU
Maxux «00KMpuH»: Hay4Holi (akademudeckuii) xa-
pakmep nyOnuKayuu pesynvmanos markozo mexioy-
HAPOOHO-NPAB0BO20 UCCTIEO0BAHUS; yUern Npu ucce-
006aHUL  CUCIMEMHOCU  MEeNOYHAPOOHO20 NPAasa
(m.e. pesymvmamvt Uccne006aHUs He OONHCHbL C60-
OuUmbvcs K pazmeHmMapHoil npeseHmauu KOHKpem-
H020 601MPOCA MEHOYHAPOOHO20 NPA6A, BbLPEAHHOT
U3 00uie20 KOHMeKCMA ez0 Cucmemvl); npogeccuo-
HAIbHble 0CMUIEHUS A8MOPA NyOIUKAYUL 10 MeH-
0yHApOOHOMY Npasy, ux npusHarue 6 mMexoyHapoo-
Hom HayuHom coobujecmee. TloHamue «OOKMpuHbL
Haubornee K6ATUPUUUPOBAHHDIX CHEUUANILICINOE 1O
nybnuuHomy npasy», uchonv3yemoe 6 Yemase OOH u
6 €20 KOMMeHMapusx, 0603Ha4daem, npexoe 6ceeo,
meopemuyeckue paspabomxi 60npocos MeioyHa-
POOHO20 Npasa, KOMOpPble BbINONIHEHbL HPAB06EIAMU,
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UHOUBUOYATILHO UTIU 8 KOZTIEKMUBE; IO NOHSIIMUE He
03Hauaem 00KymeHm, U30aHHbLIL Kakum-1ubo 2ocy-
dapcmeom.

OBCYXIEHVE U BBIBOJDBI. B mesdyHapooro-
npasosoii numepanype OmpasieHvt pasniuuHvle MmHe-
HUST 0 POTIU 1OPUOUUECKUX UCCTIE008AHUTI 8 PA3BUMUL
MeNOYHAPOOHO20 NPAsa U €20 CUCeMAMU3AuUL, 6
MOM YUC/e PA3TUUHDIE MHEHUST O COOMHOUEHUU
MePMUHOB «HAYKA MENOYHAPOOH020 NPABa» U «00K-
MpuHvl HAubonee KBANMUPUUUPOBAHHDIX CHEUUATU-
cmMos no nyénuuHomy npasy» (nociedHutl mepmun
npedycmomper cm. 38 Cmamyma MexcoyHapooHozo
cyoa OOH). B 3apy6esictoii men0yHapooHo-npaso-
801l IumMepamype npeonoHeHo, 8 HacmMHOCHU, NO3U-
MUBHOE ONUCAHUE CHUCKA IOPUCOB-MENOYHAPOOHU-
K08, by Mpyovl yumuposanuce MexcoyHapooHvim
cydom OOH. Asmopot Hacmostueil crnamou npudep-
HUBawMcs 6onee KPUMu4eckot OueHKU, BblABUS,
YUMo 8 IMOM cnucke OONLUIUHCINGO COCMABTISIOM
npasosedvt u3 CIIA u 3anaownoii Esponsi. Hanpo-
mue, Mexoynapoonvuti cyd OOH e npoyumuposan
HU 00H020 NPAB0B020 UCCIE008aHUS YueHbiX U3 Poc-
cuu, Kumaiicxoii Hapoowoii Pecny6nuxu unu Agpu-
ku u Jlamunckoti Amepuru. Takast OUCKPUMUHALUS 8
OMHOUEHUU HA38AHHBIX CIPAH U PE2UOHO8 He 03Ha-
uaem, umo MemOyHAPOOHO-NPABosas HAYKA 8 HUX
menee paseuma, uem 6 CIIIA u cmpanax 3anadHoii
EsponoL. [Jomunuposatie aneno-cakcoHcKux meioy-
HAPOOHO-NPABOBLIX  UCCTILO0BAHUTL 6  NpaKmuke
Mesoynapoonozo cyda OOH o6ycnoeneno, ckopee
8ce20, Opy2UMU NPUMUHAMU, 8 MOM YUCTIe NOTUMUYe-
CKUMU, KAK NOKA3AHO 8 HACMOSWeTl Crambe.

K/ITIOYEBBIE CJIOBA: mex0yHapooHo-npasosas
HAyKa, KOOUPUKAUUST MeNOYHAPOOHO20 Npasa, npo-
epeccusHoe passumue mex0yHapoOHoz0 npasa, 00K-
MPUHbL HAUbONee KBANUPUUUPOBAHHDIX CHEUUATU-
cmos no nybnuuromy npasy, Yemas OOH, Cmamym
Mesoynapoonozo cyoa OOH, eécnomozamenvhvie
cpedcmea 07151 onpedesieHUst NPABOBbHIX HOPM

TSI IIMTUPOBAHUS: Boinerkanun A.H., Cu-
raypu-lopckmit E.P. 2025. Ponb Hay4HO-ITpaBOBBIX
VICCTIEIOBaHWIT B KOAMQUKALNY U TIPOrPeCCHBHOM
PasBUTUY MEXIYHApOJHOTO IpaBa. — Mockosckuil
HypHan memdyHapooHozo npasa. Ne 3. C. 24-43.
DOI:  https://doi.org/10.24833/0869-0049-2025-3-
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Asmopul 3as6na10m 00 omcymcmeuu KoHpnukma
UHMmMepecos.
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1. Introduction

The UN Charter provides that the General As-
sembly shall initiate studies and make recommen-
dations, inter alia, for the purpose of “encouraging
the progressive development of international law
and its codification” (art. 13). Accordingly, the UN
General Assembly established in 1946 the Commit-
tee on the Progressive Development of International
Law and its Codification. In 1947, a subcommittee
of the Sixth (Legal) Committee of the General As-
sembly prepared a draft Statute of the International
Law Commission (ILC). The Statute was approved by
Resolution 174 (II) of the UN General Assembly the
same year [The work of International Law Commis-
sion ... 2007:4-6]. Members of the ILC, while being
drawn from various segments of legal community
(not only from universities and academia, but also
from the governmental structures), nevertheless sit
in their individual capacities, thus not representing
a government or a specific university [The work of
International Law Commission ... 2007:8-9].

The Establishing of the ILC did not mean its mo-
nopoly in progressive development of international
law and its codification. Moreover, another provision
of the UN Charter provides for the important role of
the teachings of specialists in public international law.
We refer to art. 38 of the Statute of the International
Court of Justice, which forms “an integral part” of the
UN Charter (art. 92). According to art. 38 of the ICJ
Statute, “the teachings of the most highly qualified
publicists of the various nations” are to be applied “as
subsidiary means for the determination of rules of law”.

In this context, this paper after the introduction
addresses the origin of legal research (Section 2) and
then focuses on the proper understanding of the
term “the science of international law” and its con-
ceptualization (Section 3). Then the authors of the
paper consider the phenomenon of the so called “sci-
entific codification” of international law (Section 4)
and the different interpretations of the provisions of
the UN Charter on “the teachings of the most highly
qualified publicists”, exposing the relations between
this term and the term “international law literature”
(Section 5), following with “Conclusion”

2. Brief Notes on the Origin of Legal Research
in general and of the Science of International Law
in particular

There were periods in the history of law when the
works of the most qualified lawyers played not a sub-

sidiary, but a dominant role in the determination of
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rules of law. Thus, introducing to the readers the Di-
gests (extracts from the works of outstanding Roman
lawyers), published under Emperor Justinian in 533
AD., Prof. LS. Peretersky writes that “the Digests con-
stituted the main subject of reception of Roman law
and therefore were the current law in some countries
of Western Europe for several centuries” [Peretersky
1956:3]; that in Roman law of that period the works
of lawyers played a more significant role than the
“imperial constitutions” and “edicta magistratuum”
(mainly legal acts of the praetors); that in the Roman
state, “during the period of the Republic and in the
first two centuries of the Monarchy the works of law-
yers had the main significance as a source of private
law” [Peretersky 1956:13]. Prof. L.A. Kamarovsky
and V.A. Ulyanitsky point out in their lectures on in-
ternational law: “Perhaps in no other branch of law
does the legal science have such a great significance
as in the sphere of international law. It should be
recognized as one of the main factors that created it.
Its representatives have repeatedly influenced inter-
national relations and contributed to the formation
of norms that govern these relations” [Kamarovsky
1908:19]. Prof. D.B. Levin writes in his monograph
on the science of international law in Russia: “Due
to the lesser codification of international law com-
pared to domestic law and the greater proportion
of general principles in it, the ideas put forward by
international legal science, more often fertilize inter-
national law with new norms” [Levin 1982:5]. Prof.
Levin, while citing the statements of a number of in-
ternational legal scholars, notes the “unique features”
of the theories put forward by Russian international
lawyers at the crossroads of the 19th and 20th cen-
turies: “the main interest of international commu-
nication is peace (Kapustin)”; “the importance of
public opinion for the development of international
law (Stoyanov, Korkunov)”; “the idea of international
cooperation of states” in various forms, such as “the
concept of the law of international governance (Mar-
tens, Kazansky)” or “the international protection of
rights (Korkunov)” or the concept of “the rights of
humanity (Kamarovsky)”. Of special importance are
the conclusions of the Russian publicists about the
utopian idea of a “world state” and that “internation-
al law can only exist if there are many independent
states” [Levin 1982:9-12]. Prof. Levin does not offer
a definition of the term “the science of international
law”, but notes its steady development during the
Soviet period: “Soviet science of international law,
which was far ahead of pre-revolutionary Russian
science of international law, is the heir to its best tra-
ditions: the ideals of international legality, interna-
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tional peace and cooperation, which distinguished
Russian science of international law from the con-
temporary science of international law in the West”
[Levin 1982:196].

The Russian and foreign authors have continu-
ously emphasized the particular cultural and civiliz-
ing role of the science of international law. It is noted,
for example, even in the 17th century one of the pio-
neers of the international legal scholarship H. Gro-
tius in his studies on the Bellum Justum argued, that
while the winner in a just war was entitled to punish
the vanquished, “he did not wish this right to over-
shadow all other considerations of justice and pru-
dence” [Bull, Kingsbury, Roberts 1992:23].

Despite this, unlike numerous developments of
early concepts of diplomatic law or concepts of the
law of war and peace, or of the law of international
treaties, well described in the world legal literature,
the science of international law as an object of re-
search is not that popular. This thesis, however, does
not cloud the fact that the legacy of these epochs
holds the most serious influence on the development
of theories and concepts of contemporary science of
international law. For example, the cosmopolitism of
the late Roman stoicism can be found in the concepts
of the French solidarist sociological school of inter-
national law. The political philosophy of D. Alighieri
set out in his treaties “Monarchia” of 1312-1313 [See:
Dante: Monarchy... 1992] had a certain influence on
the formation of the monistic doctrine of the famous
theorist of normativism in international law - H.
Kelsen (“Die Staatslehre des Dante Alighieri”, 1905)
[See: Lepsius 2017; Marras 2017; Reut 2015]. A prom-
inent French scholar of international law of the 20th
century R-J. Dupuy, in his original work on the phi-
losophy of international law and international com-
munity of 1989 (“La cléture du systéme international.
La Cité Terrestre”) refers to Augustine of Hippo [See:
Dupuy 1989]. The contemporary scholar of the law
of international treaties J. Klabbers creatively applies
the tradition of Aristotelian ethics to the study of the
legal basis of the “global governance” [See: Klabbers
2022]. Modern Chinese international legal scholars
emphasize the epistemological value of the philo-
sophical concepts of Laozi, Confucius, Mencius and
Sun Tzu in terms of understanding of the sources of
international law and the motivation for compliance
with its norms in the practice of States [Zhipeng He,
Lu Sun 2020:33].

Prof. G.I. Tunkin emphasizes that in the 19th and
at the beginning of the 20th century many lawyers
considered international law primarily as a “doctri-
nal law”, “the law of scholars” [Tunkin 1970:211]. He

28

notes the significant difficulties that often arise when
establishing the existence of a particular norm of in-
ternational law or its interpretation; in this regard,
“the science of international law often provides sig-
nificant service” in this area [Tunkin 1970:212].
According to the 19th century British legal schol-
ar T. Twiss: “the true era from which we must date the
foundation of the great science, which is conversant
with questions of right that concern the fellowship of
nations, is the latter portion of the fifteenth century,
one of the most remarkable epochs in the annals of
legal science” [Twiss 1856:2]. Such view, in general,
seems to be generally widespread among the modern
scholars of international law. In essence, contempo-
rary Chinese international lawyers point to the simi-
lar thesis: “..it was in Europe, which had cast off the
medieval monolithic political order, that the mod-
ern sense of transnational relationships and docu-
ments of international law emerged, which also gave
birth to theories of international law in the modern
sense. It can be said that modern international law
had Western features from the beginning of its birth
and waved a banner for Western hegemony. For ex-
ample, starting from the contemporary recognized
humanist who had major influence on international
law, we can make a long list of international jurists:
Vitoria (Spain), Grotius (the Netherlands), Vattel
(Switzerland), Pufendorf and Bynkershoek (Ger-
many), Wheaton (the United States), Westlake (the
United Kingdom), or Oppenheim (Germany/UK),
Lauterpacht (UK), Henkin (US). This list shows that
the majority of the cornerstones of international law
theory were laid by Western scholars of international
law” [Zhipeng He, Lu Sun 2020:58]. With the emer-
gence of the above-mentioned figures in the Euro-
pean political and legal thought, the foundations of
modern science of international law were indeed
laid avant la lettre. However, M. Koskenniemi notes
that the complete formation of the science of inter-
national law occurred much later: “International law
emerged as a specialized profession and a branch of
law studies with a chair at universities only in the lat-
ter part of the 19th century. Before that, it was usually
studied in connection with - and sometimes merged
into - diplomatic history or political philosophy.
From the outset, its self-understanding was histori-
cally informed. This undoubtedly reflected the sense
among international lawyers that they were part of a
cosmopolitan project that had a long pedigree some-
times derived from Enlightenment philosophy but
increasingly from earlier times, from Hugo Grotius,
16th century Spanish humanists or even Stoic cos-
mopolitanism” [Koskenniemi 2004:61]. H. de Waele
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also adheres to M. Koskenniemi’s points in his study
on the development of the Dutch international legal
science at the beginning of the 20th century: “As is
well known, international law occupied only a mar-
ginal place in academia across the world up until the
second half of the 19th century. The very first dedi-
cated professorship was established in 1851 at the
University of Turin, predating the Chichele chair at
Oxford (1859) and the Whewell chair in Cambridge
(1867). Overall, the discipline is considered to have
been slow in obtaining a slot in university curricula”
[de Waele 2020:1009].

By the end of the 19th century a general trans-
formation of the discourse on the legal foundations
of the international community of States also takes
place. International law begins to shed the skin of
the “jus publicum Europaeum”. The general paradigm
shifts in emphasis from the religious and national
characters of peoples to the “minimum standards of
civilization”, which opens the entry of non-Western
states into the Family of Nations.

Ambassador E.R. Voronin, in his research dedi-
cated to one of the luminaries of the Russian interna-
tional legal science, prof. EE. Martens, notes: “Mar-
tens and the followers of his teachings (M.A. Taube,
B.E. Nolde and A.N. Mandelstam) laid the founda-
tion for the understanding of international legal sci-
ence as a real means capable of preventing the move-
ment toward a war that became apparent in the late
19th - early 20th centuries “in the context of growing
antagonisms and confrontation between two military
coalitions - the Entente and the Triple Alliance” [Vo-
ronin 2015:26-27]. European researchers of the his-
tory of the science of international law point to the
important role of the French lawyer and statesman E.
Laboulaye and the Russian lawyer D.I. Kachenovsky
in the institutionalization of international law in the
period 1840-1870 of the XIX century, through their
“deep involvement in the construction of extensive
academic ties” with professional communities, asso-
ciations of researches and law journals [Cahen, Al-
lorant 2021:112].

One of the pioneers of the “Third World Ap-
proaches to International Law”, R.P. Anand empha-
sizes that before the emergence of the international
legal order based on the UN Charter, it was believed
that modern international law is exclusively a prod-
uct of Western European Christian States or States
of European origin and, therefore, is applicable only
between them [Anand 2004:25].

Yet, some contemporary international legal schol-
ars also argue about the supposed «loss» of the civi-
lizing and truly progressive significance of the teach-

Moscow Journal of International Law - 3 - 2025

ings (doctrines) of international law. For example,
prof. A. Carty notes: “Historically at least one strand
of doctrine, the natural law as distinct from the posi-
tivist approach, was supposed to offer a transcend-
ent standard against which the practice of States can
actually be judged as nugatory. Whether one uses
the contemporary technical terms ‘null and void’ to
describe the effects of this doctrinal activity, it does
definitely claim that there is a human responsibil-
ity to resist and disregard offending state practice”
[Carty 2012:978]. This thesis contains an important
remark regarding the “loss” of the doctrines of inter-
national lawyers of their connections with their his-
torical philosophical and cultural foundations and,
as a consequence, the functional reduction of their
general significance.

While considering the historical role of H. Gro-
tius, A. Carty points out that his continuing relevance
lies in his reiteration of the classical ancient standard
of the reasonable conduct: “Grotius distinguishes the
openly presented so-called justifying reasons from
real underlying motives of statesmen. Reason can ap-
pear to provide a coherent argument for war, but the
underlying motive is still a desire for riches, glory,
and empire. Right reason should be able to balance
arguments and this is a matter of the exercise of a
quality of judgment which should be free of ambi-
tion as from envy” [Carty 2012: 983-984]. A. Carty
puts the essence of this provision in the beginning
of his “Philosophy of International Law” as well: “In
a sense the tradition was pre-democratic and pre-
liberal, in that it is always assumed that somehow
there will be present a group of erudite and morally
serious people who are able to wrap up legally sig-
nificant human actions in the texture or framework
of reasonableness. It is also assumed that standards
are universal and everywhere the same, not only in
space but also in time. This favors an old-fashioned
form of interdisciplinarity, which now appears as
mere eclecticism. The doctrinal writer will look to
history, philosophy, and even literature to support
what appears to him just and reasonable in the cir-
cumstances” [Carty 2007:2]. Criticism of this kind,
which we believe can be associated with the para-
digm of the so-called “Critical Legal Studies” [See:
Critical International Law ... 2014], is called upon
to “expose” the fundamental problem of the contem-
porary science of international law. The research of
an international lawyers certainly is not limited by a
function of interpretation and clarification of the po-
litical will of a concrete state or other subject of inter-
national law in the process of norm-compliance and
rule-making.
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3. The Science of International Law: the Con-
ceptual Understanding

An American philosopher and legal scholar R.R.
Foulke argues that “the science of international law is
the systematic study of the conduct of independent
states, which is nothing more than the philosophy
of international law” [Foulke 1919:465]. Philosophy
and international legal science indeed exist in a mu-
tual influence. For example, prof. S.V. Chernichenko
points out that in “the philosophical dimension of in-
ternational law” it is impossible to completely avoid
its “intersection” with the issues of international law
theory [Chernichenko 2009:649, 653]. The philo-
sophical study of international law is characterized
by an approach that considers first of all its values,
ideological content, including the fundamental ideas
of maintaining international peace, harmonization
of interests in the international community of States,
such values as justice and equality in the relations of
States and etc. While the science of international law
predominantly studies the actual legal scope of the
existing norms of international law, applying a con-
crete conceptual apparatus adopted by States. In this
regard, prof. V.A. Vasilenko defines the science of in-
ternational law as “a system of knowledge obtained
by scholars about the nature of international law and
the regularities of its emergence, development, for-
mation and functioning” [Vasilenko 1988:203].

A somewhat different approach is proposed by
the Chinese international lawyer prof. Huang Jin,
based on the concept of “macro-science of interna-
tional law”. According to him, at the present stage of
its development, the law governing relations between
states is no longer the traditional “public interna-
tional law” but constitutes “the sum total of the legal
conduct rules with binding force which represent the
harmony of state wills and governing all kinds of in-
ternational relations (not the political relations be-
tween states only). The science of law, which studies,
at a macroscopic angle, those international statutes
systematically and scientifically, is the very macro-
science of international law” [Huang Jin 1993:383].

Prof. R.A. Kalamkaryan offers his vision of the
triad “theory, doctrine and philosophy” of interna-
tional law: “The teachings in the field of the science
of international jurisprudence logically show the
immediate subject of study - the doctrine and the

scholar’s own vision of a separate area of science —
theory. Being extremely abstract in their essential
content, the teachings carry a certain philosophi-
cal conception and can well be designated in the
aspect of philosophy. Thus, within the framework
of the process of studying the subject of the teach-
ings of international law, we distinguish theory,
doctrine and philosophy” [Kalamkaryan 2006:101].
Prof. S.V. Chernichenko does not quite agree with
this approach. Firstly, he does not designate such
an “subject of a study” as “the teachings of interna-
tional law”. Secondly, S.V. Chernichenko writes that
“when considering international law in a philosophi-
cal light”, one should “avoid such terms as “subjects
of international law”, “international legal relations’,
“State sovereignty”; these terms “do not have a philo-
sophical connotation’, they “refer to the doctrine of
international law or, more precisely, to the theory of
international law”. The scholar notes, that at the same
time “the interweaving of philosophy and the theory
of international law is here inevitable” [Chernichen-
ko 2009:636-637].

In terms of judicial practice, the importance of
legal research was well defined in a New York State
Supreme Court decision, and was subsequently re-
ferred to by the Supreme Court of the United States
in the Paquete Habana case (1900)": “..the presump-
tion will be very great in favor of the solidity of their
[established writers] maxims; and no civilized na-
tion that does not arrogantly set all ordinary law and
justice at defiance, will venture to disregard the uni-
form sense of the established writers on international
law” [Janis, Noyes 2006:71]. It is easy to see that a
similar idea was expressed much earlier (in the 19th
century) by the renowned Swiss international lawyer
J.K. Bluntschli: “If at present Wheaton and Philli-
more, Wilden and Kent, Heffter and Oppenheim
agree among themselves on a certain theoretical po-
sition, we are naturally inclined to recognize it as the
beginning of modern international law even it is not
confirmed treatises and its application in practice is
still doubtful” [Bluntschli 1876:74]. We note, how-
ever, that even for the 19th century, such a role of the
results of international legal research as a source of
international law is exaggerated.

G.M. Danilenko emphasizes that the expert
community of international lawyers traditionally
plays a crucial role in clarifying and resolving con-
tradictions in the application of customary norms

' The Paquete Habana, 175 U.S. 677 (1900). - Justia U.S. Supreme Court. URL: https://supreme.justia.com/cases/federal/

us/175/677/ (accessed date: 03.08.2025).
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of international law [Danilenko 1988:28]. Prof. S.V.
Chernichenko notes that the means revealing the
existence of customary rules of international law,
although called “subsidiary sources of international
law”, “can be attributed to a greater or lesser extent
to evidence of the existence of customary norms”
[Chernichenko 2014:166]. Other international legal
scholars, however, do not reduce the role of interna-
tional legal research only to “evidence of the exist-
ence of customary norms” of international law. Prof.
Yu.Ya. Baskin notes the positive role of the achieve-
ments of the science of international law in eliminat-
ing gaps in it “as a whole”: both in treaty and cus-
tomary international law [Methodology of research
... 1986:115]. C.C. Jalloh, a member of the UN In-
ternational Law Commission, notes: “Whereas the
teachings of publicists are only somewhat present
in the judgements of the IC]J, with a relatively small
number of main judgments referring to them, schol-
arly works are quite prominent in the separate opin-
ions of individual judges as well as in the rulings and
judgments of numerous other international courts
and tribunals. They are also common in decisions
of regional and other international tribunals. These
include, out of many possible examples, the African
Court of Human and Peoples’ Rights, the European
Court of Human Rights, the International Tribunal
for the Law of the Sea, the Inter-American Court of
Human Rights..” [Jalloh 2021:196].

Researchers also pay close attention to the mu-
tual influence of one legal system on another, thanks
to comparative legal studies carried out by interna-
tional lawyers in different states, starting from the
works of H. Grotius. Among the striking examples of
such mutual influence, C.W. Jenks notes the fact that
in Turkey the law of the Ottoman Empire was thor-
oughly modified by the adapted introduction of the
Civil and Civil Procedure Codes of Switzerland, as
well as the Criminal Code of Italy [Jenks 1958:110];
the pioneers in the study of this reception were the
legal scholars represented in this case by the Interna-
tional Committee for Comparative Law [See: Ham-
son 1953]. Furthermore, Chinese law in the first half
of the 20th century also underwent changes under
the influence of Western legal experts, especially in
the context of the work of the Commission on Ex-
traterritoriality, created following the results of the
Washington Conference of 1922 [Jenks 1958:111].

C.W. Jenks emphasizes the significance of com-
parison of international legal doctrines of scholars
from different countries for the professional growth
of any international lawyer, including legal practi-
tioners: “..as international law has evolved towards
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universality, an appreciation of varied legal systems
has become an increasingly important safeguard
against the danger of approaching international legal
problems on the basis of too limited outlook and too
narrow experience” [Jenks 1958:417]

Prof. I. I. Lukashuk writes: “If a scholar deeply
studies the actual real life and correctly expresses
its needs, then his works are capable of exerting a
very significant influence on international law. Let
us recall Hugo Grotius, who reflected in his works
the needs and ideas of the forming bourgeois society.
Therefore, a significant number of the provisions he
defended were subsequently embodied in the norms
of international law... With the development of so-
ciety, social relations become increasingly developed
and complex. Successful legal regulation of them is
completely impossible without the ever-wider use
of science. This fully applies to such a particularly
complex area of social relations as international rela-
tions. Undoubtedly, the role of scholars in the gen-
eral process of international lawmaking will increase.
The experience of the UN International Law Com-
mission is of particular interest in this regard” [Lu-
kashuk 1966:99-100].

In the most popular English-language textbook
on international law prof. M. Shaw asserts: “His-
torically, of course, the influence of academic writ-
ers on the development of international law has been
marked. In the heyday of Natural Law it was analyses
and juristic opinions that were crucial, while the role
of state practice and court decisions was of less value.
Writers such as Gentili, Grotius, Pufendorf, Bynker-
shoek and Vattel were the supreme authorities of the
sixteenth to eighteenth centuries and determined the
scope, form and content of international law. There
are still some writers who have had a formative im-
pact upon the evolution of particular laws, for exam-
ple Gidel on the law of the sea, and others whose gen-
eral works on international law tend to be referred
to virtually as classics” [Shaw 2017:84]. Thus, it is
well known that the principle of Freedom of the Seas
and the inadmissibility of subordinating its waters
to the authority of individual States was put forward
as early as 1609 by H. Grotius in his famous work
“Mare liberum” [See: Grotius 1609] and this princi-
ple has received universal recognition by states, be-
coming one of the main principles of international
law [Kozhevnikov 1947:136]. The name of K. von
Bynkershoek is associated with the early experience
of legally defining the outer limits of the territorial
waters, which, taking into account the international
practice of the 18th century, was determined by the
scholar to be proportionate to a cannon shot from the
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coast (about 3 nautical miles). I. Brownlie and some
other legal scholars point to the constitutive role of
the doctrine of the French legal scholar G. Gidel in
defining the concept of the contiguous zone in in-
ternational law of the sea [Brownlie 2008:34]. And
probably the most striking example from the history
of the Russian science of international law, one may
assume, is the well-known “Martens Clause” in inter-
national humanitarian law, which, as V.S. Ivanenko
notes: “..outlived the scholar himself, being success-
fully carried through the 20th century into the 21st
century and continues to fulfill its noble mission of
protecting victims of war in various unforeseen situ-
ations” [Ivanenko 2022].

Thus, the contemporary role of the science of in-
ternational law is very broadly defined, including its
important significance on scholarly (that is, unoffi-
cial) systematization of international law and as sub-
sidiary means for the determination of rules of law.
Not all international lawyers distinguish between the
science of international law and its “doctrines” (the
teachings) in the sense of Article 38 of the Statute
of the International Court of Justice. Without mak-
ing such a distinction, prof. A. Carty uses the term
“doctrines” of international law when discussing the
mechanism of its formation. A. Carty points out that
the doctrines of international lawyers must be recog-
nized as having a greater role to play; without them,
according to the author, international law “cannot
develop’; the doctrines of international lawyers play
a “creative role” in international law [Carty 2019:50].

A similar assessment is reflected in the writings
of another British legal scholar: “In the absence of
a legislator and an enforcer, international law would
become pure subjectivism if its validity depended
only on the perception of the rules’ of each indi-
vidual State; to avoid such subjectivism, the author
proposes to give an even greater role to ‘the teachings
of specialists in international law” [Allot 1971:79, 95-
96; Carty 2019:52].

But should the notion of “the science of interna-
tional law” (the content of this notion is not specified
in the UN Charter) and the notion of “the teachings
of the most qualified publicists in of various na-
tions” — designated in this document as an “subsidi-
ary means for the determination of rules of law” - be
equated? M.V. Filimonova in her book on the sourc-
es of international law positively answers this ques-
tion: “...when it comes to the science of international

law, then it is permissible to include in this group of
sources everything that can help in obtaining infor-
mation about this subject - all evidence of coopera-
tion between states regardless of their characteristics
and legal force, decisions of international courts and
arbitrations; various doctrines and concepts and
other materials of the activities of non-governmental
organizations” [Filimonova 1977:303].

Let us offer a different statement: the notion of
“science of international law” is broader than the
term “the teachings of the most qualified publicists”
(as the latter is used in the UN Charter). Neither of
these notions, however, includes judicial decisions,
including judgements of the UN International Court
of Justice or awards of interstate arbitrations; accord-
ing to Article 38(d) of the Statute of the UN Inter-
national Court of Justice (ICJ]), “judicial decisions”
and “teachings of the most qualified publicists” are
not the same. Further, in deciding disputes submitted
to it on the basis of international law, the IC] does not
apply a single body of views prevailing in the legal
science of a particular State on a given question of in-
ternational law; but rather the ICJ selects individual
theoretical works, widely cited as “the teachings of
the most highly qualified publicists of the various na-
tions™; but the ICJ does consider all results of legal
research of all legal specialists in the world.

It is noteworthy that prof. Tunkin G.I. does not
classify the opinions of all the existing “public and
scientific organizations” as “the teachings of the most
qualified” legal publicists in the meaning of art. 38 of
the Statute of the International Court of Justice. Prof.
Tunkin notes, however, that if we are talking about
“special legal organizations” (such as, for example,
the International Law Association), then their intel-
lectual results occupy in the process of international
norms-formation occupy “generally the same place”
as the teachings of the most qualified publicists
[Tunkin 1970:213-214].

4, The Scientific Codification of International
Law

It's a common knowledge (within the so-called
“general theory of law”) that the codification of
law (along with the consolidation of law) is a type
of systematization of law [Black’s Law Dictionary...
2015:228; Legal Encyclopedia ... 2001:426-427]. It’s
asserted that codification is «only official» within na-

2 Statute of the International Court of Justice. - International Court of Justice. URL: https://www.icj-cij.org/statute (accessed

date: 03.08.2025).
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tional law [Legal Encyclopedia ... 2001:427]. As for
the codification of international law different opin-
ions are suggested by such soviet prominent scholars,
as professors EI. Kozhevnikov and A.P. Movchan.

According to prof. EI. Kozhevnikov, codification
of international law is realized primarily within the
United Nations - in such organs as the ILC, Disar-
mament Commission, the Committee of the Peace-
ful Uses of Outer Space etc. In addition to this, “un-
official codification of international law» also exists,
which “is considered as being more flexible” and is
carried out “by individual scholars and international
research organizations and communities” [Interna-
tional Law 1982:42-43]. In line with this approach
the literature on international law shows that early
attempts on “unoflicial (scientific) codification” of
the norms of international law largely belong to le-
gal scholars. For example, prof. R.A. Kalamkaryan
points out that the term “codification” itself, as ap-
plied to international law, belongs to the British
philosopher and legal scholar J. Bentham. The latter
developed the fundamental theoretical provisions
for creating a code of rules of international law in his
work “Principles of International Law” (compiled in
1786-1789, published posthumously in 1843) [Kal-
amkaryan 2008:8-9]. It is also well known that it was
J. Bentham who first coined the very term “Interna-
tional Law”, as opposed to the “Law of Nations”. Thus,
Bentham wrote: “The word international, it must be
acknowledged, is a new one; though it is hoped, suf-
ficiently analogous and intelligible. It is calculated to
express, in a more significant way, the branch of law
which goes commonly under the name of the law of
nations: an appellation so uncharacteristic that, were
it not for the force of custom, it would seem rather
to refer to internal jurisprudence. The chancellor
D’Aguesseau has already made... a similar remark:
he says, that what is commonly called droit des gens,
ought rather to be termed droit entre les gens” [Janis
1984:408]. Bentham considers of international law as
a law applicable only in relations between sovereign
states recognizing each other “as equals” [Philosoph-
ical Foundations ... 2018:430]. In academic circles
since the mid-nineteenth century, this approach can
generally be considered as dominant, proceeding
from the assumption that a State is an exclusive sub-
ject of international law.

Within this approach prof. V.P. Danevsky spoke
positively about the early scientific systematiza-
tion of international law referring to the work of J.
Bluntschli as an example: “..his work, presented in
the form of a code, combined a great deal of mate-
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rial and was written very vividly; it proves the viabil-
ity of the idea of codifying international law..” [The
Golden fund ... Vol. V. 2021:123]. From the histo-
riographical point of view, interestingly enough, an
American legal scholar J.B. Scott adds, that even
before the code of Bluntschli had appeared “David
Dudley Field, whose name is inseparably connected
with the codification of municipal law in the United
States, had proposed, at the meeting of the British
Association for the Promotion of Social Science, held
at Manchester, in September, 1866, the appointment
of a committee “to prepare and report to the Associa-
tion the Outlines of an International Code, with the
view of having a complete Code formed, after careful
revision and amendment, and then presented to the
attention of governments, in the hope of its receiv-
ing, at some time, their sanction” [Scott 1927:422].
Prof. V.I. Lisovsky also points out the important role
of the early scientific codification of international
law by G. Leibniz (“Codex gentium diplomaticus”)
and Abbé H. Grégoire (“Déclaration du droit des
gens”, which, following the lines of the Declaration
of the Rights of Man of 1789, formulated the rights
and duties of States according to international law)
[Lisovsky 1970:9].

In contrast to this prevailing approach, according
to prof. A.P. Movchan, the term “codification” (as it
is used in the UN Charter) does not mean any par-
ticipation of individual scholars. “Codification of in-
ternational law is a process of creating law; it is one if
the normative activity of States in their international
relations”. Thus, according to prof. Movchan, codi-
fication of international law “may have only official
character” [Movchan 1972:65-67].

Some authors do not speak about official or “sci-
entific” codification of international law; rather they
focus on the question whether an international doc-
trine get “the assent” of States or not. J.W. Foster, for
example, notes that “Grotius and the earlier publi-
cists had done much to create a public sentiment in
favor of a more rational and humane political sys-
tem, but international doctrines only become laws
when recognized and put in practice by the assent
of sovereign States” [Foster 1909:153]. Yet, it seems
unlikely that each teaching in the field of interna-
tional law actually passes through a “filter of recog-
nition” by each sovereign State. Moreover, we argue
that there is no need for such a procedure: the legal
science in the modern international legal order (as
opposed to the agreed expression of wills of sov-
ereign States) does not per se create international
legal rules.
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5. The “teachings of the most highly qualified
publicists of the various nations” (la doctrine des
publicistes les plus qualifiés des différentes na-
tions) as a special component of the science of in-
ternational law

The Russian and foreign academic publications
widely employ the term “doctrines”, often specify-
ing its national (state) affiliation - such as “Soviet’,
“Russian’, “American’, or “French” doctrines of inter-
national law - as well as its ideological orientation —
such as “socialist” or “bourgeois” international legal
doctrines.

It was demonstrated above, that concept of “the
science of international law” is broader in mean-
ing than the concept of “the teachings of the most
qualified publicists” in international law. But it is pre-
cisely the latter that is attributed in the UN Charter
to those means that are applicable to settlement of
international disputes.

In the 20th century, the dichotomous view of
“bourgeois” (“imperialist”) and “socialist” doctrines
of international law was shaped by the global ideo-
logical confrontation between different States: a)
with public ownership of the means of production
(the USSR and other socialist countries) on the one
hand; and, on the other, b) States whose economies
were based on private ownership of such means. Ac-
cordingly, in the works of prof. Tunkin G.L, a clear
distinction is drawn between “the two principal con-
ceptual models of the international system: socialist
and capitalist. The socialist conceptual model of the
international system reflects the laws of socialist soci-
ety” and the view of “the working class, its vanguard
united within the ranks of the communist parties”
The capitalist “conceptual model of the international
system reflects the laws of capitalist society” and the
view of its “ruling classes” [Tunkin 1983:86-133].

This approach was also reflected in the Dictionary
of International Law published in the USSR in 1986,
which explicitly referrers to “bourgeois” and “Soviet”
doctrines of international law [Dictionary of Interna-
tional Law 1986:76-78]. However, these formulations
were not repeated in the new (post-Soviet) edition
of the same dictionary [See: Dictionary of Interna-

tional Law 2014]. Prof. R. Mullerson, nevertheless,
emphasizes that contrary to the prevailing Western
perception of the Soviet doctrine of international law
“as monolithic”, it in fact encompassed a “multitude
of differing opinions and perspectives” [Mullerson
1989:494].

A concrete example supporting this view can be
found in the work of prof. L.A. Modzhoryan on inter-
national legal personality: “On the issue of the inter-
national legal personality of international bodies and
organizations, there are disagreements among Soviet
jurists. While S.B. Krylov recognizes only states and
nations fighting for their independence-those in the
process of forming their own national state-as subjects
of international law, and EI. Kozhevnikov argues that
although the United Nations as such is not a subject
of international law in the usual sense of the term, it
nevertheless ... is endowed with a number of highly sig-
nificant general and specific rights, D.B. Levin, when
asked, 'Can international organizations be considered
subjects of international law?" answers: 'Certainly, in
cases where these organizations possess, under their
charters, a certain sphere of independent rights and
obligations vis-a-vis individual states, particularly
the right to independently conduct foreign relations”
[Modzhoryan 1956:95].

Another example can be seen in the commentary
by prof. G.V. Ignatenko and prof. D.I. Feldman on
early Soviet conceptions of international law. While
acknowledging the positive contributions of E.A. Ko-
rovin and E.B. Pashukanis in critiquing “bourgeois
concepts of international law”, the scholars charac-
terize their attempts to develop “a Marxist-Leninist
theory of international law” as unsuccessful, failing
to reflect “the actual position of the Soviet State™.

It should also be noted that the “classics” of the
Russian international legal scholarship were very
careful in their use of the terms “international le-
gal doctrines” and “the science of international
law”, avoiding their conflation. In the classic so-
viet “Course of International Law” edited by prof.
V.N. Durdenevsky and prof. S.B. Krylov, the authors
refer to “the main trends in the science of interna-
tional law during the bourgeois era™ but do not clas-
sify these scholarly views as “doctrines” in the sense
of the aforementioned provision of the UN Charter.

3 Mezhdunarodnoe pravo: uchebnik [International Law: A Textbook]. Ed. by G.I. Tunkin. Moscow: Yuridicheskaya literatura

publ. 1982. P. 568. (In Russ.)

4 Mezhdunarodnoe pravo. Uchebnik [International Law. A Textbook]. Ed. by V.N. Durdenevsky, S.B. Krylov. Moscow: Legal
Publishing House of the USSR Ministry of Justice. 1947. P. 64. (In Russ.)
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Prof. EI. Kozhevnikov, while examining issues
related to the activities of the International Court of
Justice, speaks of the negative stance of the Soviet in-
ternational legal science toward various proposals by
Western jurists aimed at expanding the ICJ’s jurisdic-
tion. At the same time, Judge Kozhevnikov does not
conflate the UN Charter’s term - “the teachings of
the most highly qualified publicists” - with the term
“science of international law”, which is also widely
used [Kozhevnikov 1965:2-3].

A similar approach is taken by prof. Tunkin G.I.,
who refers to “Soviet international legal science” and
“the scholarly works of Soviet international lawyers”
but not to the “Soviet doctrine” [See: Tunkin 1962:1-
18] in the sense of Article 38 of the ICJ Statute.

In our view, the phrases such as “the Soviet doc-
trine” or “the Russian doctrine” of international law
(and similar formulations) may be appropriate when
an author seeks to denote the body of research by
scholars of international law from a given State dur-
ing a specific period - provided there is a genuine
consensus among prevailing scholarly views in that
state. However, interpreting the UN Charter’s term -
“the teachings of the most highly qualified publi-
cists” - as encompassing all the publications within
the Soviet international legal scholarship - seems to
be incorrect. It would be more accurate to refer to
such a collection of works as “the Soviet scholarly lit-
erature on international law”.

Similarly, it would be incorrect to generalize the
diverse publications of legal scholars from the USA
or Great Britain or France under the umbrella terms
“American’, “British” or “French” international legal
doctrines in the sense of Article 38 of the ICJ Statute.

In light of this, we assert again that the concept of
“the science of international law” is broader in mean-
ing than that of “the teachings of the most highly
qualified publicists” within the area of international
law. However, it is the latter that the UN Charter
includes among the sources applicable to deciding
international law disputes. But who are the “most
highly qualified publicists™?

During the drafting of the Statute of the Perma-
nent Court of International Justice (PCIJ), the mem-
bers of the Advisory Committee of Jurists referred
to various terms: “authors”, “writers’, “jurists’, and
“publicists” Initially, the mutually agreed term was
“writers™, but the Drafting Committee replaced it
in the authentic English text of the Statute with the
word “publicists” (in the French text: “publicistes”).
This formulation was retained in 1945 in the Statute
of the International Court of Justice, where the au-
thentic Russian text uses the term “cneyuanucmor’”
(in literal translation “specialists”)S.

According to prof. S. Sivakumaran of the Univer-
sity of Cambridge, the term “publicists” encompass-
es: a) Authors of textbooks, monographs, and other
scholarly publications on international law; b) Col-
lective expert bodies (such as the UN International
Law Commission, the International Committee of
the Red Cross, and the International Law Associa-
tion) [Sivakumaran 2017:3]. Under this interpreta-
tion, the phrase “the most highly qualified publicists”
in art. 38 of the ICJ Statute includes both individual
scholars and groups of experts working collectively
within international bodies and even non-govern-
mental organizations. However, was this the actual
intent of the States that negotiated the UN Charter?

Prof. Sivakumaran emphasizes the subjective na-
ture of determining whether a scholar is qualified as
“the most highly qualified publicist” under art. 38.
He argues that the quality of legal research should
take precedence over the author’s reputation [Siva-
kumaran 2017:9]. A different approach is proposed
by the French jurist C. Mouly, who asserts: “If the
term 'doctrines’ covers academic research, it does not
seem blasphemous to extend it to any legal writer who
participates in the discussion of arguments and ideas
that shape the law™.

However, as previously demonstrated, not every
legal writer is to be qualified as the “most highly qual-
ified publicist” under Article 38 of the IC] Statute.
Moreover, whether a particular study “shapes” inter-
national law is not solely a matter of quality. While

5 The term “writers of international law” was used by prof. F.F. Martens. See: [Martens 1996].

5 Let us recall that the International Court of Justice operates on the basis of a new legal document — the UN Charter,
including such an integral part of it as the Statute of the International Court of Justice. The Statute of the Permanent Court
of International Justice is not part of the current international law. This court itself has been abolished. See: [Krylov 1958;

Kozhevnikov, Sharmazanashvili 1971].

7 "Sila dénomination «doctrine» recouvre communément les universitaires, il ne semble pas sacrilége de I'étendre a tout auteur
d'écrit juridique qui participe au débat d'arguments et d'idées qui alimente le droit”. See.: [Mouly 1986:352].
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scholarly rigor is crucial in determining whether
a work constitutes a “doctrine” in the ICJ Statute’s
sense, other factors - such as the author’s profession-
al reputation and academic contributions - cannot
be ignored. For instance, in the practice of the IC]
and interstate arbitrations, one does not encounter
references to student research compilations, even
if they contain high-quality legal analyses. Instead,
the Court and arbitral tribunals cite works by world-
renowned international law experts with established
reputations. This is partly due to the requirement that
judicial and arbitral decisions in interstate disputes
must be persuasive. Some examples of frequently cit-
ed authorities include: British scholars such as D.W.
Bowett and E.D. Brown; prof. R. Kolb (University of
Geneva); Judge D. Anderson (International Tribu-
nal for the Law of the Sea); other international legal
scholars with comparable professional recognition®.

Further examples can be found in international
investment arbitration. In the well-known Salini
case, an ICSID tribunal, when defining the term
“investment”, referenced “legal authors”, particularly
highlighting the work of prof. E. Gaillard [See: Salini
Costruttori ... 2001; The Rules, practice ... 2012:99].

In this regard, it seems more accurate to speak
of an immanent connection between the quality of
legal research and the scholarly authority of an inter-
national law expert. This thesis is supported by the
drafting history of the Statute of Permanent Court
of International Justice (PCIJ) - the judicial body
of the League of Nations. As noted by the Polish
legal historian M. Mazurkiewicz: “Article 38 of the
PCI]J Statute does not diminish the role of the views
of leading authorities in international law. Their
work was intended to aid in the determination of
legal norms. The relevance of this role increased in
proportion to the authors scholarly standings, the
long-term validation of their arguments in practice
and the absence of subsequent doctrinal disputes”
[Mazurkiewicz 2017:172]. Against this backdrop,
Mazurkiewicz writes, “a debate unfolded” during
the drafting of the Statute. American Judge Kent as-
serted that only someone “who mocks justice” could
reject the presumption of correctness of a legal norm
derived from the opinions of “jurists”. British Judge
Phillimore went even further, “considering it possible
for the United Kingdom to accept a judicial decision
based solely on the provisions of legal doctrines” [Ma-
zurkiewicz 2017:172].

As for results of the research that may be qualified
as the “teachings of the most highly qualified publi-
cists” under international law, prof. S. Sivakumaran
suggests the following, in particular: a) digests (com-
pilations of materials on international law prepared
by legal scholars); b) textbooks on international law;
¢) monographs on international law; d) scholarly
commentaries on international treaties and other
sources of international law; e) papers on interna-
tional legal topics, published in academic journals;
f) publications by international law scholars in ON-
LINE blogs [Sivakumaran 2017:10-19].

With the exception of the last category, we are
ready to agree with this list, if the listed sources in-
deed constitute publicly available results of academic
research, the preparation of which and the quality
assessment thereof follow the established scientific
and disciplinary methodologies, including double
peer review. In contrast, ONLINE blogs, while they
may (de facto) contain scholarly analyses of certain
international legal issues, differ significantly from the
other sources mentioned above: they do not undergo
peer review by relevant experts; their preparation is
not bound by formal academic requirements, such as
the depth of research on the given issue, the author’s
awareness of existing scholarship, or the inclusion of
proper citations.

Moreover, actual international legal practice of
applying art. 38 of the IC] Statute does not indicate
the use of blog publications as «means for the deter-
mination of rules of law». While acknowledging the
growing influence of Internet in the modern world,
we assert that, at present, it is incorrect to charac-
terize ONLINE blog publications as the “teachings
of the most highly qualified publicists” within the
meaning of art. 38 of the ICJ Statute.

A separate assessment should be made regarding
the role of international law research conducted by
collective bodies of international legal scholars that
maintain close ties with states and intergovernmen-
tal organizations. Such expert groups may be directly
authorized by states or intergovernmental organiza-
tions to perform specific functions, including those
that effectively contribute to international law-
making. States typically possess legal mechanisms
to influence the appointment of members to such
collective law-developing bodies. Prominent exam-
ples of such entities include the United Nations In-
ternational Law Commission (ILC), as noted above.

8 See: PCA Case No. 2013-19. Award on Jurisdiction and Admissibility. - Permanent Court of Arbitration. URL: https://
pcacases.com/web/sendAttach/2579 (accessed date: 03.08.2025)
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International law scholars often emphasize its unique
role in this context, as it is “an official UN body” and
its opinions have been cited, not only in order to elu-
cidate treaties it has helped to draft, but also as evi-
dence of the general opinio juris [Lowe, Fitzmaurice
1996:84]. We would add that the quality of the ILC
materials depends inter alia on the quality of sources
which are chosen.

In this context it’s correctly highlighted the sig-
nificant role played by international law experts par-
ticipating in State cooperation mechanisms in their
personal capacity (such as special rapporteurs of
the ILC; experts providing testimony before inter-
state arbitral tribunals). As prof. S.V. Chernichenko
notes: “These individuals substantially influence
both the implementation of international law and
the development of its norms and specific deter-
minations in concrete situations” [Chernichenko
2009:646]. While acknowledging the general trend
of diminishing direct impacts of the legal teachings
as means for identifying international legal norms,
prof. G.I. Tunkin nevertheless emphasizes general
growing importance of the legal teachings in the
norm-creating process: “The enhanced role of pre-
paratory processes and, consequently, of experts
in the creation of international law norms signifies
the increased importance of doctrines in this field”
[Tunkin 1992:19].

Research produced by non-governmental as-
sociations of international lawyers (such as the In-
ternational Law Association or the Institute of In-
ternational Law) differs fundamentally from the
aforementioned intergovernmental bodies as the
latter lack formal legal connection between partici-
pating scholars and States of their nationality. Such
groups may exert both positive and negative influ-
ence as subsidiary means for determining applica-
ble legal norms. For instance, they may engage in
politically motivated interpretations of applicable

international law, as demonstrated by the Institute
of International Law's resolution concerning the
Special Military Operation to protect the Donetsk
and Luhansk People's Republics (the population of
which were against the coup d’Etat in Kyiv in 2014
[See: Vylegzhanin, Torkunova, Lobanov, Kritskiy
2021]. Western scholars further note that the ICJ]
judgments and separate opinions of its judges usu-
ally avoid specific references to reports and reso-
lutions of the Institute of International Law or the
International Law Association [Lowe, Fitzmaurice
1996:84]. A prominent Anglo-Australian jurist
prof. J. Stone, representing mainly sociological ju-
risprudence in international law, cautioned about
the potential negative consequences of imprecise
legal formulations, either by individual publicists
or by legal entities: “The superficial virtues of clar-
ity, certainty, and neatness of rules may, even when
they fail of State acceptance, constitute a serious blow
to international law as a means of social control”
[Stone 1957:18].

Despite these concerns, prevailing assessments of
the teachings of international legal scholars remain
largely positive. Prof. A. Carty observes, for example,
that international legal scholars gradually developed
theoretical perspectives on treaty law that ultimate-
ly found practical expression - in the 1969 Vienna
Convention on the Law of Treaties [Carty 2016:47].
Another significant doctrinal contribution concerns
the role of treaties as potential evidence of customary
international law norms. As prof. Carty emphasizes,
this function of international treaties was developed
through 19th century by international legal teach-
ings [Carty 2016:47].

In this context it’s appropriate to ask who in con-
creto are the authors of such teachings? In his ana-
lytical study S.T. Helmerson indicates a list of authors
of legal doctrines cited by the International Court of
Justice (see Table 1).

Table 1

International Court of Justice: the most cited international law experts’

Ne Names of international lawyers Number of citations | Citizenship (nationality)
cited by the Court' of the cited international lawyer"!
. Sh. Rosenne (1917-2010) 233 UK/Israel
2. H. Lauterpacht (1897-1960) 119 Austria-Hungary/UK
G. Fitzmaurice (1901-1982) 67 UK

° Based on: [Helmerson 2019:509-535, 534-535].

1 This section has been supplemented by indications of the years of life of the authors under consideration.

" "UK" - for“United Kingdom of Great Britain and Northern Ireland”. “USA” — for “United States of America” We have added
this section to clarify the citizenship of the authors in question. In the original table, S. T. Helmerson does not touch on this
issue, but it has, as we shall see later, a very serious significance for the interpretation of the statistics presented.
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4. | M.O. Hudson (1886-1960) 55 USA

5 L. Oppenheim (1858-1919) 53 Germany/UK
6. R. Jennings (1913-2004) 52 UK

7. C. de Visscher (1884-1973) 51 Belgium

8 I. Brownlie (1932-2010) 42 UK

9 A. Watts (1931-2007) 32 UK

9. ]. Stone (1907-1985) 32 Australia/UK
11. | G. Schwarzenberger (1908-1991) 31 Germany/UK
12. R. Higgins (1937) 30 UK

12. | O. Schachter (1915-2003) 30 USA

14. | G. Guyomar (1899-1982) 28 France

14. | E.J. de Aréchaga (1918-1994) 28 Uruguay

16. C. Wilfred Jenks (1909-1973) 24 UK

16. A. McNair (1885-1975) 24 UK

16. | E.Hambro (1911-1977) 24 Norway

19. J.L. Brierly (1881-1955) 23 UK

20. G. Guillaume (1930) 22 France

21. D. Anzilotti (1867-1950) 21 Italy

21. | M.S. McDougal (1906-1998) 21 USA

21. | C.H.M. Waldock (1904-1981) 21 UK

24. | H. Kelsen (1881-1973) 20 Austria-Hungary/USA
24. | W. Schabas (1950) 20 Canada

26. B. Cheng (1921-2019) 19 UK

26. H. Thirlway (1937-2019) 19 UK

28. | R.Kolb (1967) 18 Germany

28. | D.P. O'Connell (1924-1979) 18 New Zealand
29. | P.J.-M. Reuter (1911-1990) 17 France

30. | H. Grotius (1583-1645) 16 Netherlands
31. | P. Guggenheim (1899-1977) 16 Switzerland
31. C.J. Tams (1973) 16 UK

31. |J. Verhoeven (1943-2024) 16 Belgium

31. T.O. Elias (1914-1991) 16 Nigeria

34. PXK. Jessup (1897-1986) 14 USA

34. | N.Robinson (1898-1964) 14 Lithuania/Germany
34. N. Singh (1914-1988) 14 India

34. |E. de Vattel (1714-1767) 14 Switzerland
35. | T. Buergenthal (1934-2023) 13 USA

35. | Ch. Rousseau (1902-1993) 13 France

36. D. Shelton (1944) 13 USA

36. Q. Wright (1890-1970) 13 USA

36. | M. Bedjaoui (1929) 13 Algeria

40. B. Simma (1941) Germany

41. | Sh. Oda (1924) 7 Japan

It must be recalled that the ICJ Statute — which
is an integral part of the UN Charter - explicitly re-
fers to the application of teachings from publicists of
“various nations”. As noted, within the context of the
UN Charter, the term “nations” refers to those States
that became parties to this universal international
treaty [See: Vylegzhanin, Ivanov 2022]. Thus, in 1945,
the collective will of the UN member States was to
establish that the subsidiary means for determining
international legal norms should be the teachings of
specialists not from a single state (or from a selected
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group of states representing, for example, only one
legal system), but rather, from various nations, rep-
resenting various legal systems.

Whether this collective intent of States-parties to
the UN Charter has been realized in practice or not
remains questionable. Prof. A. D'Amato argues that
international legal scholars who cannot overcome
biases stemming from their national and state affili-
ations cannot be regarded as “the most highly quali-
fied publicists of the various nations” [International
Law Anthology 1994:104]. Moreover, prof. V. Epps
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highlights a reputational deterrent for judges and
arbitrators in international dispute settlement bod-
ies when relying on only national doctrinal sources:
“If the American judge on the International Court of
Justice started authoring opinions peppered with cita-
tions only to American scholars his brethren might not
be willing to join his opinions and he would rapidly get
the reputation of deciding cases according to Ameri-
can notions rather than international norms” [Epps
2005:21].

Yet empirical data reveals that the majority of doc-
trinal authorities cited by the International Court of
Justice originate from Europe and the United States
of America. Notably: scholars from the UK and USA
alone account for 25 citations, constituting over half
of all referenced specialists purportedly representing
“various nations” (sic/); by contrast, virtually no doc-
trinal contributions of scholars from Russia, from
other post-Soviet states, from Africa, the Middle
East, China, or Latin America are referenced.

This underrepresentation does not, however, in-
dicate that international legal scholarship in these
regions is underdeveloped. Rather, the dominance
of Anglo-Saxon legal scholarship is facilitated by
other factors, including: the tendency of non-west-
ern scholars to publish not in English, but rather in
their native languages; barriers in accessing Western
academic journals in relation to the Russian authors
(often due to politicized gatekeeping), etc.

While it would be unreasonable to demand rigid
“country-based quotas” in doctrinal citations under
Article 38 of the ICJ Statute, the ICJ’s overwhelm-
ing reliance on Western scholars (primarily from the
USA, Canada, and Western Europe) undermines its
institutional legitimacy. As the principal judicial or-
gan of the United Nations (art. 1 of the ICJ Statute),
the Court must ensure “representation of the main
forms of civilization and the world’s principal legal
systems” (art. 9). Current citation practices fall short
of this standard.

As the eminent 20th century international lawyer
J. Kunz emphasizes: “...international law theory can-
not by itself ensure the progressive development of in-
ternational law, but it can influence world events - not
by developing pseudo-theories that merely rationalize
political practice, but rather by strengthening practice
through communis doctorum opinio” [Kunz 1938:31].
Other famous scholars added some characteristics
of research of international law to be in demand. In
this regard, the British international lawyer and dip-
lomat A. Aust emphasizes that the main value of an
international lawyer’s publication is determined by
it being a result of “rigorous scholarship” and “thor-
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ough research” [Aust 2005:10]. The importance of
a systemic approach to the study of international
law, taking into account the interaction of its vari-
ous branches, has been particularly emphasized by
prof. D.I. Feldman and prof. I.I. Lukashuk; notably,
the systematic research approach of prof. G.V. Ig-
natenko to examining the structure of international
law has been positively evaluated [Feldman 1983:73].
The Polish legal scholar A. Wnukiewicz-Koztowska
has emphasized that, depending on the authority of a
scholar (or collective scholarly body), the influence
of their professional opinions may be either substan-
tial or less significant. At the same time, the author
notes that international practice has yet to establish
specific principles according to which the opinions
of particular authors should be taken into account
[Wnukiewicz-Koztowska 2017:258, 260]. The repu-
tation of the author is in demand when the author
criticizes the current state of international law. Prof.
V.A. Ulyanitsky defined the role of the science of
international law in relation to its sources in a very
meaningful and clear way, referring the latter as be-
longing to “collateral sources” of international law:
“.. its task is to criticize the existing positive law and
objectively clarify international consciousness in its
progressive process of development” [The Golden
Fund ... Vol. III. 2021:37].

6. Conclusion

Based on the above, it seems possible to present
some conclusions regarding the interpretation of
paragraph 1 (d) of art. 38 of the Statute of the Inter-
national Court of Justice.

It would appear that the science of international
law has historically played primarily civilizing and
systematizing, developing roles in international legal
order. Its civilizing role contributes first and foremost
to raising the level of general legal consciousness of
the international community with regard to inter-
national law, while its systematizing and developing
role targets competent interpretation of the existing
rules of international law and the progressive devel-
opment of such rules.

The teachings of the most highly qualified pub-
licists in international law are parts of the science of
international law. Both notions are not immutable
static concepts. Amid rapid technological progress,
developments in international economic relations,
and evolving political and diplomatic practices, the
international legal foundations themselves undergo
transformation - and consequently, so do the schol-
arly positions of international legal scholars.
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First of all, merely addressing a topic in interna-
tional law does not automatically render a publica-
tion to be one of “the teachings of the most highly
qualified publicists” under the UN Charter.

Secondly, the concept primarily encompasses in-
dividual scholarly works authored by international
experts, published and widely cited. Thus, abstractly
constructed notions such as “the U.S. doctrine of in-
ternational law” or “the Soviet doctrine of interna-
tional law” fall outside art. 38 of the ICJ Statute. The
term “the teachings of the most highly qualified pub-
licists” refers to theoretical contributions on issues
of international law, that are produced individually
or collectively by preeminent scholars; this concept
does not mean a document of a State of their nation-
ality.

Thirdly, the key characteristics of the study of in-
ternational law that is used in practice as a “teaching
of the most qualified specialists” in accordance with
paragraph 1 (d) of art. 38 of the Statute of the Court
are:

- the scholarly nature of an international le-
gal scholar's publication. An oral statement obtained
from an author or an interview given to mass media,
or a private consultation does not constitute a “teach-
ing” within the meaning of Article 38 of the IC]J Stat-
ute. International legal teachings are published (pub-
licly disseminated), academic research conducted in
accordance with the accepted formal requirements;

- the system of international law is to be taken
into account. A fragmented presentation of a schol-
ar's professional position on a specific issue of inter-
national law, considered in isolation from its overall
system, without taking into account the practice of
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