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ARE EUROPEAN UNION “SANCTIONS”
AGAINST RUSSIA COMPATIBLE
WITH INTERNATIONAL LAW?

INTRODUCTION. The adoption of unfriendly
measures against third States as a way to force a
policy change is not new between States and can
be legally acceptable in specific cases dictated by
the United Nations Security Council or when in
accordance with international law. When lacking
a linking element between both the punishing and
the punished States, sanctions are unilateral, which,
in the end, equates to a violation of the customary
principles of sovereign equality and non-interven-
tion, thus violating international law. The European
Union seeks the pursuance of a distinct approach
against several States, including the Russian Feder-
ation. In the end, the main goal of this study is to be
able to provide an answer to the following question:
are EU sanctions against Russia compatible with in-
ternational law?

MATERIALS AND METHODS. This study begins
with the characterisation of the concept of “sanc-
tions”, its typologies, its different ways of expression
and the framework of sanctions under international
law. It will be followed by an assessment on the po-
litical and legal position of the European Union on
sanctions to then finalize with the specific case of
the sanction’s regime adopted by Brussels against
Russia. This work takes into account as main sourc-
es the instruments adopted by the United Nations’
Special Rapporteur on the negative impact of uni-
lateral coercive measures on the enjoyment of hu-
man rights, as well as legal doctrine, jurisprudence
and normative elements.

RESEARCH RESULTS. The result of the research
conducted demonstrates the development of a trend
within the European Union towards a concentra-
tion of powers in the Council of the European Union
through vague and arbitrary normative instruments
in order to adopt sanctions against third States. This
trend gained more traction and legitimacy after the
Treaty of Lisbon and is driven by the ambition of
the European Union to directly influence the most
significant international events and push for po-
litical changes in the targeted States, attempting to
force the latters’ sovereign bodies to embrace the
same values and principles as the Brussels based
organization.

DISCUSSION AND CONCLUSIONS. The notion
of “sanctions” comprises two different mechanisms:
decisions which, although may be unfriendly, are in
accordance with international law; and unilateral
coercive measures, which constitute breaches of in-
ternational law. Despite the fact that the European
Union’s sanctions regime is publicly presented under
the name of “restrictive measures”, in the end, such
measures are adopted outside the United Nations
Security Council environment and lack a factual
basis enough to justify such decisions, thus fitting in
the scope of unilateral coercive measures, forbidden
by international law.

KEYWORDS: sanctions, unilateral coercive meas-
ures, restrictive measures, European Union, eco-
nomic warfare, sovereign equality
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COOTBETCTBYIOT JIN «CAHKLUUWN»
EBPOMNENCKOrO COIO3A MNPOTUB
POCCUUN MEXAYHAPOAHOMY IPABY?

BBEJEHWE. IIpunamue HedpyicecmeeHHvix mep
Npomus mpemvux 20cyoapcme Kax cnocod npuHym-
OeHUS K USMeHeHUl0 NOMUMUKU He S6/LTermcs
UeM-Mo HOBbIM 075 20CY0apCme U moxcem Ovimbp
10PUOUHECKU NPUEMIEMBIM 6 KOHKPEIHBIX CILY4AsX,
onpedensemoix Cosemom Besonachocmu Opeanusa-
yuu O6veounennvix Hayuii (0anee - OOH) unu co-
omeemcmeyouux mexoyHapooHomy npasy. Ilpu
0MCymcmeu cé:A3yuLe2o anemMenma mexoy Haxa-
3bI6AI0UWAUM U HAKA3YEMbIM 20CY0apcmeamil CaHK-
WUy A6NAMCA 00HOCMOPOHHUMU, 4O 6 Uumoze
PABHO3HAUHO HAPYULEHUIO 00bIMHBIX NPUHUUNOG CY-
8epeHH020 PABEHCMBA U HeBMeuamenvcmea, mem
CamvimM HAPY WA MexoyHapooHoe npaeso. Esponeii-
ckuti cors (0anee - EC) cmpemumcs k npumeHenuro
0006020 100x004 8 OMHOUIEHUU HECKONbKUX 20CY-
dapcme, exmouas Poccutickyro Pedepayuro. Inas-
HASL Uenb UCCTIe0068aHUS — 0amb 0meerm Ha cnedyio-
wuil sonpoc: cosmecmumul iy cankyuu EC npomus
Poccuu ¢ mexcoynapooroim npasom?

MATEPUAJIBI I METO[BI. Mccredosarue Ha-
UUHAEMCS € XAPAKMEPUCMUKU NOHAMUSL «CAHK-
Uuu», €20 Munonoeuti, pasiudHvix cnoco6os evipa-
HEHUS U MeHOYHAPOOHO-NPa6o6oti 6a3vl CaHKUUL.
[anee nocnedyem ouenka nonumueckoi u npaso-
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sotl nosunyuu EC 6 omHoulenuu cankyutl, Komopas
3aeepuiaemcs paccmomperuem KOHKPemHozo Ccry-
4as CAHKYUOHHO20 pexcuma, npunsmozo bproccenem
npomué Poccuu. B xauecmee 0CHOBHbIX UCIOYHU-
K06 6 3MOli pabome paccmampusamcs 00KymeH-
mot, npunamole CneyuanvHoim ooxnaouuxom OOH
10 60NpOCY 0 He2armusHoOM 6030eliCtnéUL 00HOCMO-
POHHUX NPUHYOUMENbHbIX MeP HA 0CYujecmeneHue
npas uenoeexa, a makxe npasosas O0OKMpUHa, cy-
0eOHAs NPAKMUKA U HOPMAMUEHDbLE AKIML.
PE3YJIbTATbI MICCIIEJOBAHUSA. Pesynvma-
mbl NPpoBedeHH020 UCCTIE008AHUSL DEMOHCIPUDPYIOM
passumue 6 EC menOeHyuu k KOHUeHMpAauuy nos-
Homouuii 6 Coseme EC nocpedcmeom neonpedernen-
HbIX U NPOU3BOTILHLIX HOPMAMUBHBIX AKIMOE 07
NPUHAMUS CAHKUUTL NPOMUE MPembUX 20CY0apCcme.
Oma meHnoeHyus npuobpena 6onvULYI0 NONYIAP-
HoCMb U nleeumumHocmy nocre /luccaborckoeo do-
eosopa u o6ycnosnena cmpemnenuem EC nanpsamyro
6UAMb HA BaNCHeTiuUe MEXOYHAPOOHble COObLIMUS
U 0006UBAMbCA NOTUMUHECKUX USMEHEHULL 6 20CY-
dapcmeax, npomue Komopuvix HANpasneHvl CaHk-
WU, NoIMasco 3acmasump Ux cyéeperHble 0p2arbl
NPUHAMb mMe Jce YeHHOCMU U NPUHUUNDL, YMO
u bproccenvckas opeanu3ayusL.



BOMPOCHI TEOPUW

A. Teppeinpo

OBCYXIEHUE U BbIBOJDI. Ilonamue «cauk-
Uuu» 6K1104Aem 6 ce0s 084 PA3TUUHBIX MEXAHUSMA:
peuleHs, Komopble, Xoms U Mo2ym Obimb Hedpyice-
CIMBEHHBIMU, COOMBENCMBYIONM MeHOYHAPOOHOMY
npasy; u 00HOCMOPOHHUE NPUHYOUMETIbHbIE MEpbl,
Komopovle npedcmasngiom coboti HapyuieHue Medn-
dyHapooHoeo npasa. Hecmomps na mo umo pexcum
canxyuii EC nybnuuno npedcmassen noo HAa36aHu-
eM «0ZPaAHUUMeNbHbLe MePbLy, MaKUe Mepbl NPUHU-
maromcs eHe pamok Cosema besonacnocmu OOH u
He umerm 00cmamoyuHoli gakmuueckoti 6asvl 071
000CHOBAHUS MAKUX peuleHuil, mem cambim nona-
das nod Oeticmeue 00HOCMOPOHHUX NPUHYOUMeb-
HbLX Mep, 3aNPeuleHHbIX MeXO0YHAPOOHLIM NPABOM.

1. Legal nature of coercive measures

1.1. Concept

Unilateral decision-making by States in response
to sovereign decision-making by one or more states
has long reflected an alternative to the use of force
by states as a way of pressuring for a change in that
State's behaviour or policy without resorting to the
use of force. A popular concept in the political world
is “sanctions”, which corresponds to “measures taken
by one State to compel a change in policy of another
State™.

This policy change may ultimately involve a
change in the governmental structure of the targeted
State [Carter 2011:§1, 33]. In other words, in prac-
tice, the expression “sanctions” highlights what has
long been criticized as a “punishment-oriented atti-
tude’, that is, a policy that prioritizes the attempt to
punish rather than seeking non-hostile mechanisms
and bases of understanding between parties with dif-
ferent positions [Galtung 1967:380]. Despite the fact
that sanctions have been present practically since the
existence of interstate relations, the concrete scope of
application of this concept still remains open [Bog-
danova 2022:15, 157].

Considering the primacy of the principle of sov-
ereign equality as a customary principle abundantly
codified by means of numerous international instru-
ments that have declared it, including the Charter

KITIOYEBBIE CJIIOBA: cankuyuu, 00HOCHOopoHHUe
NpUHyOUmenvHole Mepbl, 02PAHUHUMENVHDIE MePbl,
Eeponetickuii cor3, axoHomuueckas 60tiHa, cyee-
peHHoe paseHcmeo

1A OUTUPOBAHMA: Teppeiipo A. 2025.
CoOTBeTCTBYIOT /1 «CaHKLUM» EBpomerickoro co-
103a IpoTuB Poccuy MeXayHapomHOMY IIpaBy? —
Mockosckuti scypHan mexoyHapooHozo npasa. Ne 3.
C. 6-23. DOL: https://doi.org/10.24833/0869-0049-
2025-3-6-23

Asmop 3agengem 06 OomCymcmeuu KoHPaukma
UHmMepecos.

of the United Nations, the requirement of a vertical
relationship in the relationship between the sanc-
tioning and the sanctioned parties does not apply
in relations between sovereign States. It is therefore
clear that sanctions are only applied in the context of
States that are part of international organizations, an
environment in which members accept the possibil-
ity of being subject to sanctions by specific bodies of
these organizations in light of the rules enshrined in
the treaties that constitute these entities [Combacau
1986:338-340].

Also for this reason, the sanction implies a deci-
sion that is not unilateral, that is, it cannot constitute
an unlawful act. The sanction must therefore be the
corollary of a unanimity or a significant consensus -
preferably that of humanity as a whole - and not the
mere reflection of the geopolitical agenda of a mi-
nority group of States. The sanction is, furthermore,
due to the above, a collegiate decision representing
different sensibilities and not the position of a single
State or group of States with common characteristics.
There is, therefore, a sovereign and individual cen-
tralization and abstract consent in the application of
sanctions [Forlati 2004:107, Sellers 2004:480-481].

In this context, the use of the term sanction is
more appropriate in the context of international or-
ganizations, with special emphasis on the UN, since
there is an acceptance by States to submit to the reac-
tion and discipline of a specific body if they threaten
international peace and security. The ILC decided

' UN General Assembly Human Rights Council: Thematic study of the Office of the United Nations High Commissioner for
Human Rights on the impact of unilateral coercive measures on the enjoyment of human rights, including recommenda-
tions on actions aimed at ending such measures. 1 November, 2012. Para. 2. URL: https://docs.un.org/en/A/HRC/19/33

(accessed date: 24.08.2025).
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in this sense, for example, in the preparatory work
of the Draft Articles on the Responsibility of States
for Internationally Wrongful Acts (hereinafter Draft
Articles)?. Even within the framework of other inter-
national organizations, these continental or regional
entities lack the legitimacy to apply sanctions if they
adopt any measure that exceeds the predictable con-
sent of the targeted State or that proposes to replace
what is or is not foreseen by the Security Council
[Pellet, Miron 2013:§63-64].

Now, it turns out that in relations (i) between
States and (ii) between international organizations
and third States, sanctions are never a legally admissi-
ble option given the absence of a vertical relationship
between the sanctioning entity and the sanctioned
party, in light of the customary principle pacta tertiis
nec nocent nec prosunt, also enshrined in Article 34 of
the Vienna Convention on the Law of Treaties. In the
latter case, it is not possible to speak of adoption of
sanctions, but, eventually, reprisals or hostile acts, the
latter being able to constitute contra legem measures
capable of generating international liability [Pellet,
Miron 2013:§6-9].

1.2. Scope and distinction from other concepts

A possible approach to the so-called “sanctions”
consists of breaking them down into two types of ac-
tions that are distinguished between lawful and un-
lawful in light of international law®. Lawful measures
are retorsion and reprisals. Retorsion corresponds to
acts by States intended to respond to acts directed
against themselves and unfriendly in nature, but law-
ful, by a third State. Reprisals are actions by States
intended to respond to an unlawful act committed
by another State and directed at them. With due
proportions, both are accepted in International Law
[Shaw 2021:991].

A third figure that has seen increasing sup-
port from Western bloc countries are the tradition-
ally called “unilateral coercive measures” [Douhan
2024:291-292]. Unlike retorsion and reprisals, which
are lawful, unilateral coercive measures are always, by
nature, unlawful, insofar as they are adopted in defi-
ance of or exceed the sanctions determined by the
Security Council.

The controversy, however, concerns whether re-
torsion, reprisals and unilateral coercive measures
are effectively “sanctions” The issue is not new and
the ILC already spoke out on it in 1979, expressly
opting for the term countermeasures to designate un-
friendly actions taken by States against other States,
since “sanctions” presuppose decisions taken by in-
ternational organizations®. As for unilateral coercive
measures, these are not countermeasures, since the
expression countermeasure assumes a reaction mo-
tivated by a prior action by a third State.

Therefore, unilateral coercive measures applica-
ble by States are not truly “sanctions”, as there is no
vertical relationship between one State and another
[Hofer 2021:199], but they are also not comparable
to reprisals if there is no unlawful act that justifies
the perpetration of a revengeful act. Therefore, the
expressions retorsion or countermeasures must also
be rejected, given that they presuppose an action or
omission by one party that may, hypothetically, have
been committed negligently or, simply, this State may
have limited itself to exercising its sovereign powers,
which, ultimately, would make the coercive measure
unilateral in nature.

Ultimately, unilateral coercive measures are distin-
guished from retorsion and reprisals because they re-
flect active (rather than reactive) approaches by states
to third-party policies that are not directly directed
at the former. These are, therefore, actions without
prior basis, and therefore unilateral, as it is not possi-
ble to establish a causal link between them. However,
any measures taken against a State will only truly be
“sanctions” if they are adopted within the framework
of the UN Security Council or within the frame-
work of a regional organization between its member
states.

1.3. Typologies

The use of unilateral coercive measures is, as a rule,
part of a strategy of interstate economic warfare. We
are not referring to economic warfare in the context
of armed conflict, but rather to economic warfare in
times of peace, as an alternative means to the use of
force as a way of influencing the sovereign decision-
making of others by exerting pressure on the target

2 International Law Commission. — Yearbook of the International Law Commission — 1980. Vol. |. New York: United Nations.

1981.P.57-63.

3 Office of the United Nations High Commissioner for Human Rights: Guiding Principles on Sanctions, Business and Hu-
man Rights. February 6, 2025. (hereinafter Guiding Principles). URL: https://www.ohchr.org/sites/default/files/documents/
issues/ucm/events/international-conf-sanctions-business-hr/gps-sanctions-business-hr.pdf (accessed date: 24.08.2025).

4 International Law Commission. — Yearbook of the International Law Commission — 1980. Vol. |. New York: United Nations.

1981.P.57-63.
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through the economy. We are, therefore, in the do-
main of the “free exercise of economic sovereignty”
[Forlati 204:103].

A variation of these measures are the so-called
smart or targeted sanctions, which extend unilateral-
ity to asset freezing and travel bans for individuals
who are deemed to hold positions that could influ-
ence political decision-making in the targeted State
[Timofeev, Arapova, Nikitina 2024:156-178]. In ad-
dition to these types of unilateral coercive measures,
it is also worth highlighting the initiatives of some
States with a view to the extraterritorial application
of their criminal jurisdictions in relation to individu-
als and holders of political functions of third States,
based on strictly internal legal and ideological crite-
ria and unrelated to the dynamics of the UN Security
Council [Guerreiro 2023:77-94].

Finally, it is important to emphasize the so-
called secondary unilateral coercive measures, that is,
measures applied reflexively by a State against other
States or against natural or legal persons of these and
which, in some way, do not express solidarity with
the State applying these measures and, consequently,
may affect the effectiveness of its measures. These
measures act as “multipliers” for primary sanctions,
producing completely unpredictable effects due to
the lack of definition of their scope of application
[Ruys, Ryngaert 2020:8]. They also contribute to the
“weaponization of interdependence’, that is, a way
for one or more states to reach out and exert pres-
sure or coercion through the connections that the
targeted states maintain with each other [Farrell,
Newman 2019:42-79].

Therefore, if global economic networks are, on
the one hand, instruments of cohesion, they can also
reveal themselves as elements that expose vulnera-
bilities given the interdependence created and which
contaminates States that would not be affected if they
maintained their autonomy. Weaponization is thus
built on commercial relations, with the economy
serving to condition political decisions taken en bloc
or even individually by each State.

A clear example of this type of measure are the
sanctions adopted by the US, which constitute a
deliberate way of pressuring its usual allies to ad-
here to compliance with coercive measures, with-
out it being necessary for these allies to adopt their
own coercive measures or even to fully support the
need to impose restrictive measures in a given case
[Terry 2024:142]. The persuasive factor is the mere
hypothesis that these third States could harm their
citizens and national companies if they do not show
solidarity with the power that imposes second-

10

ary unilateral coercive measures, ending up agree-
ing. Ultimately, we are faced with a form of coer-
cion with an aggravated degree of illegality, insofar
as it spreads the effects of the coercive measure to
third parties without any connection to the sources
of tension.

2. Status of coercive measures under interna-
tional law

In a context in which the unlawfulness of inter-
ference increasingly takes on more forms in current
International Law [Guerreiro 2022:6-26], unilateral
coercive measures correspond to attempts to inter-
fere in the internal politics of States par excellence.
This reality, however, has long deserved to be ad-
dressed by the UNGA and points to the illicit nature
of unilateral coercive measures.

The central element of the approach to sanc-
tions within the UN framework was the exercise of
the right to self-determination, not only in the co-
lonial context, through which independence was
guaranteed to many peoples, radically changing an
international context that went from a reduced set of
sovereign founding States of the UN to the current
193. The emergence of new States, most of which
have decades or even centuries of civilizational re-
gression, has forced the adaptation of the legal and
political framework to a situation with profound
asymmetries.

Despite being sovereign de jure, many of the new
States continued (and still continue today) under
the sphere of influence or domination of the former
dominant powers. Thus, the only way to change the
paradigm of de facto interference in the internal poli-
tics and economy of new States involved the promo-
tion and adoption of instruments that ensured the
adequate interpretation of the United Nations Char-
ter and general international law without distorting
the spirit of the values openly pursued by the com-
munity of States.

It was therefore no surprise that, following Reso-
lution 523 (VI) of 30 January 1952, peripheral econo-
mies, aware of the de facto inequality that existed in
relation to nuclear economies, promoted initiatives
at the UN with the aim of ensuring that each State
freely explored its economic potential without re-
maining hostage to third States or foreign non-State
actors that could determine sovereign decision-mak-
ing by the political bodies of the State in which they
operated and take advantage of the existing depend-
ence of these economic agents for the survival and
development of the economy.

MockoBcKmii }KypHan mexayHapogHoro npasa - 3 - 2025
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This important UN Resolution was adopted fol-
lowing the adoption of Resolution 380 (V) of 17
November 1950, by which the General Assembly
reiterated its opposition to what it described as “ag-
gression” whether direct or through the fomentation
of civil strife in a State in the interests of a foreign
power “whatever of the weapons used™. The Reso-
lution went further, stating that such conduct corre-
sponds to the “gravest of all crimes against peace and
security throughout the world™, thus concurring
with the idea that intervention compromises global
peace and security.

In 1965, with the adoption of Resolution 2131
(XX) of 21 December 1965, named Declaration on
the Inadmissibility of Intervention in the Domestic Af-
fairs of States and the Protection of their Independence
and Sovereignty, UN Member States have recognised
that absolute compliance with the principle of the
non-intervention in the internal and external affairs
of other States is essential for the achievement of the
purposes and principles of the UN and that “direct
intervention, subversion and all forms of indirect in-
tervention are contrary to these principles™. There-
fore, States expressed their condemnation of the use
or encouragement of economic measures to coerce
another State into subordinating the exercise of its
sovereign rights’, a prohibition that was declared to
the same effect in Resolution 2625 (XXV)*.

There was also a significant change in the ways
in which intervention can be expressed. On the one
hand, all States were recognised as having an “inal-
ienable right” to decide on their political, economic,
social and cultural systems and to do exercise such
right without any kind of interference from any other
State in any form'’. On the other hand, the Resolu-
tion also emphasized that no State may resort to or

> Para. 1.
¢ Para.1.

encourage the resort to mechanisms of economic,
political or other nature and which, in the end, may
lead to the subservience of another State and the sub-
ordination of the exercise of its sovereign rights or
even to guarantee any type of advantage that would
not be given in case that State decided freely'.

The evolution of the UN approach to unilat-
eral coercive measures had one of its highlights the
adoption of Resolution 3201 (S-VI), of 1 May 1974,
which proclaimed the Declaration on the Establish-
ment of a New International Economic Order". This
Declaration, which proposed to end an international
economic order considered to be in conflict with “de-
velopments in international political and economic
relations”", determined that the then new interna-
tional economic order shall be founded, among oth-
ers, in the principles of sovereign equality, of self-
determination of all peoples and of noninterference
in the internal affairs of other States®. Finally, it was
recognised that this Declaration shall be one of the
most elementary and important sources to regulate
the economic relations between all peoples’c.

Later, the UN General Assembly adopted Reso-
lutions 36/102 (1981) of 9 December, which imple-
mented the Declaration on the Strengthening of Inter-
national Security, and 36/103 (1981) of 9 December,
which adopted the Declaration on the Inadmissibility
of Intervention and Interference in the Internal Affairs
of States". The States that voted favourably Resolu-
tion 36/102 intended to reinforce the duty to refrain
from any kind of threat or use of force, interference,
interference as well as the prohibition of pursuance
of political and economic coercion measures able
to violate the sovereignty, territorial integrity, inde-
pendence and even the security of other States'®. As
for Resolution 36/103, it is recognised the duty of

7" This Resolution was approved with no votes against, 109 votes in favor and only the abstention of the United Kingdom,
leaving no doubt as to the unanimity and compromise reached around its value.

8 Preamble.

° See para. 2 of UNGA Resolution 2131 (XX) of 21 December 1965.

1 Principle Ill.

" This rule is exemplary in nature. It is thus possible to identify from the text possible domains through which sovereignty

is pursued without disturbances or limitations.
2 Para. 2.

3 The Declaration on the Establishment of a New International Economic Order was adopted without a vote.

4 Preamble of Resolution 3201 (S-VI).
> Under subpara. a) of para. 4.
6 Para. 7.

86.39% of voting states.
8 As set out in subpara. a) of para. 3.

Moscow Journal of International Law - 3 - 2025

7 The draft Resolution was adopted with 127 votes in favor and 20 abstentions, and therefore obtained the approval of
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States to abstain from measures that may be demon-
strations of intervention in the internal or external
affairs of other States'.

From here, the UN General Assembly began to
adopt similar Resolutions every two years, which re-
inforces the global commitment to combat unilateral
coercive measures. These resolutions incorporate the
prohibition of resorting to unilateral economic coer-
cive measures as part of the Declaration on Principles
of International Law concerning Friendly Relations
and Cooperation among States in accordance with the
Charter of the United Nations™.

Resolution 38/197 of 20 December 1983 stressed
that some peripheral economies are a frequent target
of threats or the application of coercive measures as a
form of exercise of political pressure®’, condemning
the conduct of economic measures by certain Powers
as a way to condition other countries on the exercise
of their sovereign powers®. It also reaffirmed the ob-
ligation to abstention from threat or application of
commercial restrictions, blockages, embargoes and
other hostile measures of an economic nature that
violates the provisions of the United Nations Char-
ter, in particular, the principle of non-intervention®.

In the same way, Resolutions 39/210 of 18 De-
cember 1984, 40/185 of 17 December 1985, 41/165
of 5 December 1986 and 42/173 of 11 December
1987, were later adopted. The last three first empha-
sized Resolution 152 (VI) of 2 July 1983, from the
United Nations Conference on Trade and Develop-
ment (UNCTAD), which reiterated the obligation
of all states to refrain from the application of hos-
tile economic measures. It should be recalled that
UNCTAD's Resolutions have no binding effects to
the same extent as the resolutions of the UN Security
Council, although, as with the resolutions of the UN
General Assembly, they may have declarative effects
on international customary law and constitute proof

% As it derives from para. k) of part Il of point 2.

of international law, either through the amplitude of
the interpretation of general principles and norms,
or through the recognition of new principles, stand-
ards and rules [Schwartz 1977:531].

Finally, these Resolutions accompanied the Re-
port of the Secretary-General published in 1984,
which confirmed the violation of the principle of
non-intervention through the use of hostile meas-
ures in the economic domain, due to the harmful
effects they cause for the targeted States in the eco-
nomic and social spheres and because they end up
coercing them in the exercise of sovereign powers,
and disputes and disagreements should be resolved
by peaceful means*.

Regarding some specific instruments, Resolution
42/22 (1987), which approved the Declaration on the
Enhancement of the Effectiveness of the Principle of
Refraining from the Threat or Use of Force in Inter-
national Relations, does not appear to replace Reso-
lution 36/102 (1981), but rather complements it and
dispels some doubts caused by the lack of consensus
that occurred when covering a set of realities that are
likely to degenerate into the threat or use of force.
These instruments emerged in addition to Resolution
31/91 (1976), which already denounced any form of
interference through any economic act, regardless of
the bilateral relations conducted and the economic
and social systems®.

All these Resolutions thus assist in the inter-
pretation of the application of the provisions of the
United Nations Charter relating to the principle of
non-intervention and, in the specific case of Resolu-
tion 42/22, its paragraph 7 even places armed inter-
ventions at the level of other forms of interference
or attempted threats against the political, economic
and cultural elements of the State®. In this context,
it is worth highlighting that the principles of sover-
eign equality and self-determination correspond to

20 See Resolutions 44/215 of 22 December 1989, 46/210 of 20 December 1991, 48/168 of 21 December 1993, 50/96 of 20
December 1995, 52/181 of 18 December 1997, 54/200 of 22 December 1999, 56/179 of 21 December 2001, 58/198 of 23
December 2003, 60/185 of 22 December 2005, 62/183 of 19 December 2007, 64/189 of 21 December 2009, 66/186 of 22
December 2011, 68/200 of 20 December 2013, 70/185 of 22 December 2015, 72/201 of 20 December 2017, 74/2000 of 19
December 2019, 76/191 of 17 December 2021 and 78/135 of 19 December 2023.

21 Preamble.

2 Para. 1.

% Para. 4.

24 UN General Assembly: Report of the Secretary-General: Economic measures taken by developed countries for coercive
purposes, including their impact on international economic relations. October 16, 1985. URL: https://digitallibrary.un.org/
record/99968/files/A_40_596-EN.pdf (accessed 24.08.2025).

% Para. 3.

% This position had already been adopted, for example, in para. 3 of Resolution 31/91.
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the right of all peoples to self-determination freely
and without external interference, and it is the duty
of States to respect the exercise of this right. It should
also be underlined that no State may use or encour-
age the use of economic, political or other measures
to force another State to subvert the exercise of its
sovereign rights”.

Thus, it can be observed that the UN Security
Council, driven by the resolutions of the UN Gen-
eral Assembly until the beginning of the 1970s, took
a position with regard to the principle of non-inter-
vention, strengthening the assertion of this principle
in instruments with unquestionably binding effects,
such as Resolutions, and recognising coercive meas-
ures as an expression of unlawful interference. In-
deed, it is imperative to recognise that, despite the
difficulties of the UNSC in reaching consensus with
a view to approving Resolutions related to current
international affairs, texts such as Resolution 387
(1976) of 31 March, which recalls, in the preamble,
the principle that “no State or group of States has the
right to intervene, directly or indirectly, for any rea-
son whatever, in the internal or external affairs of any
other State”, were nevertheless approved.

Previously, Resolution 330 (1973) of 21 March
had already been approved with 12 votes in favour
and abstentions from France, the United Kingdom
and the United States, in which the UN Security
Council took a firm stand against the activities of
companies that deliberately attempt to coerce foreign
countries and requested that all States refrain from
using or encouraging the use of any type of coercive
measures against States”. Although this Resolution
was adopted in the context of Latin American coun-
tries, it nevertheless declares the interpretation to be
made of international law in relation to the entire in-
ternational community.

In short, the UN Security Council recognised the
manifestation of acts of interference through eco-
nomic means, with Resolution 330 (1973) ending
up following the understanding already expressed at
the General Assembly regarding the various types of
interference®. By adopting this instrument, the UN
Security Council required all States to demonstrate
their good faith in complying with the principle of

non-intervention and paved the way for holding State
Governments accountable for actions carried out by
private agents abroad aimed at coercing States that,
because they are in a position of dependence on for-
eign investment, could end up exercising their sover-
eignty in a conditional manner.

It is also worth noting, although little explored by
the International Court of Justice in the case concern-
ing Military and Paramilitary Activities in and Against
Nicaragua (Nicaragua v. United States of America),
the fact that the Court defended, in the abstract, that
the non-continuation of economic support and the
imposition of unilateral coercive commercial meas-
ures by a State on a third State may not always repre-
sent a violation of the principle of non-intervention®.
However, by noting that this understanding is based
on the description of specific facts reported by Nica-
ragua, the ICJ left open the hypothesis that certain
unilateral coercive measures may constitute acts of
interference contrary to international law if they are
intended and capable of conditioning the free exer-
cise of sovereignty by the authorities of the State in
question.

Indeed, in the abstract, the ICJ considered that a
State is not obliged to maintain commercial relations
for longer than it understands it should do, in the ab-
sence of a treaty of commitment or other specific ob-
ligation. However, in the event of such an agreement
coming into force, an abrupt cessation of commercial
relations could constitute a violation of the principle
of non-intervention®'.

In this regard, it is important to remember that
the draft UN Security Council Resolution $/17172
of 9 May 1985, presented by Nicaragua, was submit-
ted to a vote paragraph by paragraph due to the risk
of the initiative being vetoed by the United States, as
Washington recognised that the trade embargo and
other coercive economic measures would be incon-
sistent with the principle of non-intervention in the
internal affairs of States and, consequently, would be
obliged to cease its policy towards Nicaragua.

The first seven paragraphs from the preamble
were adopted — always with no votes against but with
some abstentions, — but the 8" paragraph, where it
was proposed that the UN Security Council would

27 Paras. 8, 15 and 16 of the Declaration annexed to Resolution 42/22 of 18 November 1987.

% Para. 1, 2.

2 The Resolution refers directly to the UNGA Resolution 2625 (XXV).

%0 International Court of Justice: Case concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America). Judgment of 27 June 1986 (hereinafter Nicaragua v USA). Para. 245, 276. URL: https://www.icj-cij.
org/public/files/case-related/70/070-19860627-JUD-01-00-EN.pdf (accessed 24.08.2025)

31 Nicaragua v USA. Para. 245, 276.
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express concern about the US trade embargo and
other coercive economic measures against Nica-
ragua, had 13 votes in favour, the United Kingdom
abstained and the US vetoed. Regarding the provi-
sions condemning the situation and calling on States
to refrain from actions of this nature, practically all
Member States voted in favour, but they were reject-
ed, once again, by the US veto®.

The remaining paragraphs were adopted and,
thus, Resolution 562 (1985) was approved, in which
the UN Security Council also recognised the inalien-
able right of States to sovereign equality. Despite the
US veto, it is not possible to take value from the rela-
tively unanimous understanding of States that eco-
nomic coercive measures constitute acts of unlawful
interference under International Law, binding the
States that have spoken out in this sense and contrib-
uting to the confirmation or, at least, the formation
of an international customary norm.

In the end, in the abstract, it is imperative to dis-
tinguish two distinct forms of economic interference.
Firstly, direct interference in the economic system of
a State, with the interfering State defining or influ-
encing the characteristics of that system. The second
involves the possibility of exercising economic inter-
ference through indirect interference in the econom-
ic system of a State, due to the latter being exposed
to a set of unilateral coercive measures imposed by
the interfering State, which are likely to significantly
affect the performance of an economy and the living
conditions of the population of the targeted State.

More recently, in 2025, the UN Special Rap-
porteur on the negative impact of unilateral coer-
cive measures on the enjoyment of human rights
adopted the Guiding Principles on Sanctions, Business
and Human Rights (hereinafter Guiding Principles).
Although this is a soft law instrument, it still has a
significant level of enforceability, as it can be useful
in declaring and contributing to the clarification of
State practices and contributing to the affirmation of
relevant customary law in this field, increasing pre-
dictability and legal certainty.

Simultaneously, the Guiding Principles have the
added benefit of reflecting an attempt to codify legal
concepts and principles to be observed by all States,
business enterprises and the UN and all interna-
tional organizations, following several autonomous

reports previously issued by the UN Special Rap-
porteur. Considering this, the Guiding Principles are
a unique and important instrument considering the
greater difficulty to adopt a UN-sponsored treaty on
the matter, especially having in mind the protection
of human rights, as well as the development of stand-
ards to avoid over-compliance and minimize side ef-
fects for the populations of the countries affected by
unilateral coercive measures.

According to the Guiding Principles, the concept
of unilateral coercive measure corresponds to any
type of measures adopted by States or regional or-
ganizations against third States without or beyond
any UNSC decision and which are not in conformity
with obligations deriving from any source of inter-
national law or are able to fit the notion of “wrong-
ful act” and entail international responsibility for the
perpetrator of such act, regardless of the announced
intention or objective®.

Thus, this notion offered by the Guiding Principles
opposes an understanding prevailing within the EU
that both the Union and the UNSC have legitima-
cy to impose sanctions on States in order to pursue
international peace and security [Portela, Meissner
2022:84]. In fact, there is no legal basis in interna-
tional law attributing the EU legitimacy to adopt any
restrictive measures outside the scope of what inter-
national customary norms, in general, and the Draft
Articles, in particular, recognise as legally accepted.

Some doctrine considers that interference is law-
ful under international law only in cases where it is
accompanied by the threat of the use of force or other
forms of coercion [Ronzitti 2016:39]. However, as is
clear from the above, political propaganda intended
to subvert or alter the political situation in a State,
actions intended to contaminate the representative
agents of a State in order to subvert the sovereign will
of the people and direct or indirect support for the
emergence and activity of pressure groups or move-
ments and associations of a political nature consti-
tute manifestations of a prohibition of intervention,
which includes, as demonstrated, the inadmissibility
even of defamatory campaigns against a State be-
cause they are likely to generate instability.

Finally, some of the principles established by the
UN Special Rapporteur are totally innovative and
may increase awareness and deterrence towards

32 UN Security Council: 2580th meeting. May 10, 1985. URL: https://digitallibrary.un.org/record/144417/files/S_PV-2580-

EN.pdf (accessed 24.08.2025).
3 Guiding Principles. P. 12.
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States who make use of unilateral coercive measures.
If, on the one hand, the Principles of Proportional-
ity* and Due Diligence® appear to be too vague and
may open the way for broader understandings of
their application, on the other hand, the Principle of
Humanity foresees the recognition of criminal and
civil liability for the adoption of unilateral coercive
measures that impact on human rights and affect
humanitarian concerns® and even if and the Ac-
cessibility of humanitarian assistance may easily be
accepted as having an instrumental legal value and
complements the Hague Conventions of 1899 and
1907 and the Geneva Conventions of 1949 and their
Additional Protocols®.

3. The European Union’s “restrictive measures”

Within the framework of the European Union,
unilateral coercive measures are called “restrictive
measures’, a semantic clarification that intentionally
excludes the word unilateral, but which, in practice,
does not remove the illicit nature of EU decisions,
since they are hostile measures that Brussels intends
to apply to third States and which exceed or are extra-
neous to any decisions taken within the framework
of the Security Council. As we shall see, the purpose
of restrictive measures is the same as that of unilat-
eral coercive measures: to force a change in policy by
a third State without it having carried out lawful or
unlawful acts against the Union or any Member State
[Portela 2010:105-106].

Another distinctive feature between UN Security
Council sanctions and the unilateral coercive meas-
ures of the European Union is that, while the former
result from an agreement of different sensibilities
and wills, in the European Union, the dynamics in
the decision-making process suggest the instrumen-
talization of the Union for the universalization of
agendas of the dominant economies. All this reflects
a long-rooted trend within the European Union and
already justified by the realist tradition: the use of in-
ternational organizations to impose the decisions and
interests of States with greater prominence, dragging
the remaining States along under the justification of
a supposed common cause [Kropatcheva 2022:452].

3% Guiding Principles. P. 14, 15. Para. 15.
% Ibid. P. 23, 24. Para. 24.

% Ibid.P. 11. Para. 10.6.

37 lbid.P. 12. Para. 11.

Among the most emblematic cases, it is worth
noting the fact that the European Economic Com-
munity (EEC), for example, had already been used
by the United Kingdom, in the early 1980s, to re-
inforce the credibility of British punitive claims
against Argentina [Martin 1992:150]. More recently,
in the 2010s, Sweden launched a similar campaign
regarding Rwanda, although in practice there is no
truly coherent criterion in decision-making [Saltnes
2017:560].

These actions were not pursued by mere chance,
starting by being deepened at a structural level in the
European Union. In the case of this organization, the
path was more intensely followed after the commit-
ment made in the London Report of 13 October 1981.
In this document, the then 10 EEC member states
recognised that the Ten were far from having expres-
sion proportional to the combined power they had in
an international reality marked by a world of grow-
ing uncertainty and global tension, which is why the
organization had the “need for a coherent and united
approach to international affairs™®.

The subsequent European integration treaties
did nothing more than materialize a ‘principle of
uniformity;, in light of which States reduce their au-
tonomy in order to reinforce a common position. In
terms of unilateral coercive measures, Article 29 of
the Treaty on European Union (hereinafter TEU), in
the version of the Treaty of Lisbon, constitutes the
legal basis for decision-making, since it provides that
the Council of the European Union “shall adopt de-
cisions which shall define the approach of the Un-
ion to a particular matter of a geographical or the-
matic nature”, hence all Member States “shall ensure
that their national policies conform to the Union
positions”

There is no doubt that this decision is binding,
since it derives from general obligations the duty to
promote Union objectives, one must have in mind
the prohibition of venire contra factum proprium
and, under Article 288, paragraph 4, of the Treaty on
the Functioning of the European Union (hereinafter
TFEU), “a decision shall be binding in its entirety”.
Although the Union's positions are adopted by unan-
imous vote of the Council, the Member States are de-

38 CVCE: Report on European Political Cooperation (London. 13 October 1981). December 18, 2013. URL: https://www.

cvce.eu/content/publication/2002/1/18/869a63a6-4c28-4e42-8c41-efd2415cd7dc/publishable_en.pdf

24.08.2025).
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prived of the autonomy to decide on sanctions alone
if the Union is responsible for the matter in question
[Geiger 2015b:135].

Here too, the Union has shown resistance to the
pluralism of positions. The qualified majority re-
quired between 1997 and 2002 is now effectively con-
verted into unanimity, which is seen, in theory, as a
way of preventing a Member State from being bound
by a decision against its will [Geiger 2015a:95]. How-
ever, as already happened with Hungary, the Union
has already admitted resorting to Article 7, para-
graph 1, of the TEU, in 2024, a solution that would
follow what happened on 15.12.2023 when Viktor
Orban was convinced to leave the voting room to en-
sure unanimity.

It could therefore be fallacious to make believe
that the unanimity rule in the way the Council oper-
ates reflects an intention to give greater value to the
individual positions of each State, since, in theory,
any type of solution is admissible to make a position
prevail, without the Union's constitutional treaties
providing for effective control mechanisms [Voinik-
ov 2024:60].

Indeed, it is interesting to look at the evolution
of the EU's approach to unilateral coercive measures
and see how the Union has not only normalised but
also aggravated its stance on the measures, moving
closer to the hostile approach of the US towards third
States. This perspective is justified by the intention
of, more than having a position on a subject, aiming
to interfere and shape an event or subject to its own
needs: in 1981, the EU strategy aimed at adopting
common positions; in 1996, a concept was adopted
that already admitted the adoption of sanctions;
in 2007, the rule and legal basis were established
and the regime of unilateral coercive measures was
coined with the name “restrictive measures”.

The Treaty establishing the European Community
began to mention, after 1997, the urgent measures
necessary to “interrupt or to reduce, in part or com-
pletely, economic relations with one or more third
countries” (Article 301). Although back then there
were already in force EU decisions on the adoption
of unilateral coercive measures, until June 2004 there
was no official EU strategy on this subject and the
concept of “restrictive measures” only came into ex-
istence three years later.

Note that the Treaty establishing the Europe-
an Community, between 1997 and 2002, with the
amendments introduced by the Treaties of Amster-
dam and Nice, referred to a “common position’,
while the Treaty of Lisbon brought the notion of a
“position of the Union” The position ceased to be
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that of the States (“common”) and was replaced by
the position of an international organization (“of the
Union”). The latter, together with other elements that
have been imposing themselves on the functioning
of the institutions of the European Union, reflects
a drift of the Union towards a federal State model,
which still generates controversy today, but is recog-
nised as a reality [Larsen 2021:23, 191].

Therefore, the position that for decades and since
the foundation of the European integration project
was a minority (federalism), after the defeat of the
infamous Constitution project for the European Un-
ion, adjusted itself with the Treaty of Lisbon and de-
veloped through the institutions an increasing de fac-
to federalism with losses for the until then prevailing
intergovernmental position. In the end, discussing,
negotiating and defining a common position among
the 10, 12, 15 or 27 became irrelevant: the Member
States lost the autonomy and decentralization of the
past and became a mere instrument that concen-
trates power and legitimacy in the European Union.

It must be admitted that this drift, which has as
a practical corollary the EU's increasing prioritiza-
tion of the adoption of unilateral coercive measures,
is due to the inability of the Union to create its own
military force, which is why the EU invested heav-
ily on the possibility of sanctions playing a role in
international crises and has accepted the increasing
dependence on this mechanism over time [Giumelli,
Hoffmann, Ksigzczakova 2021:2]. In this way, the EU
continues what was already predicted in the London
Report, having long been motivated by the need to
“seek increasingly to shape events and not merely to
react to them”.

Having all this in mind, it seems quite clear that
the EU’s motivation when adopting restrictive meas-
ures is more based on pursuing geopolitical inter-
ests, rather than, how some EU scholars consider,
a consequence of “humanitarian concerns” [Kreutz
2015:195, 214]. And such decisions on adopting
sanctions come, most of the times, in reaction to
US unilateral coercive measures [Meissner 2022:81],
which also reflects lack of independence from the EU
to pursue its own foreign policy and demonstrates
the significant impact of US administrations in EU
bodies, using the latter to extend and expand its in-
fluence to third States in Europe [Lonardo 2023b:75].

Therefore, the EU, attempting to affirm itself as a
normative power, has been relying on unilateral coer-
cive measures to assert the Union as a relevant actor
in the international system. To this end, it has devel-
oped a set of legal instruments that, at first glance,
appear to be intended to comply with international
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law, such as the Guidelines on implementation and
evaluation of restrictive measures (sanctions) in the
framework of the EU Common Foreign and Security
Policy (hereinafter Guidelines)* and the Basic Princi-
ples on the Use of Restrictive Measures (Sanctions)®.

However, this regulatory process does not shy
away from presenting serious flaws. By way of exam-
ple, Council Regulation (EC) No. 2271/96 of 22 No-
vember 1996, which implemented the Union’s block-
ing statute against third parties’ legislation, is the
clearest sign of the inconsistency that characterises
the EU's international projection through norma-
tive instruments: the criterion for determining the
lawfulness of unilateral coercive measures by third
parties is not really based on any legal principles, but
depends exclusively on the potential negative impact
that the measures adopted by the USA have, in the
abstract, for the Union itself.

At the same time, the Guidelines, in their 2018
update, state that the adoption and the implementa-
tion of restrictive measures must always comply with
international law and must respect human rights and
fundamental freedoms*. However, strictly political
and arbitrary motivations outside the UN Security
Council's decisions, the typical opacity in the deci-
sion-making process and the absence of guarantees
and reaction mechanisms for the targeted individu-
als are recurrent in the EU sanctions adoption pro-
cesses, denouncing the unilateralism of the so-called
“restrictive measures”.

3.1. The European Union's unilateral coercive
measures against Russia

The features identified above are evident in the
EU’s approach to Russia. If the Council's position
were legally sound and consistent with internation-
al law, the reasons underlying the adoption of the
Council Regulation (EC) No. 2271/96 of 22 Novem-
ber 1996 would remain as regards the EU's position
towards Russia, given that the Community proposes
to contribute to the development of world trade in a
harmonious way and it also commits to progressively
pursue the abolishment of restrictions on interna-
tional trade. In the end, in the absence of a UNSC

decision that enables the Union to adopt “restrictive
measures” against the Russian Federation, it is im-
portant to understand whether such measures are
not, in fact, examples of unilateral coercive measures
or whether they fit into any of the concepts already
provided for in the Draft Articles.

Indeed, the coup d'état carried out in Ukraine and
which resulted in the removal of Viktor Yanukovych
from power in February 2014 opened the door to
threats against Russian-speaking communities and
against the Russian Federation. The materialization
of the self-determination of the Republic of Crimea
and its consequent integration into the Russian Fed-
eration, on 17 March 2014 were not welcomed by the
collective West, whose States launched, individually
or as a whole, a hostile campaign against Moscow,
through the adoption of normative instruments that,
to this day, continue to constitute the basis of policies
of unilateral coercive measures.

In practice, this event helped the dominant pow-
ers in the EU to align their position on Russia and to
drag along the Member States with less prominence,
thus putting pressure on the formation of common
positions on the approach to the Russian Federation.
For decades, much thought has been given to what
the Union's interests would be for Russia, and Rus-
sia's approach has been determined on an individual
level based on the interests of each state [Fernandes
2022:43].

The first mechanism adopted by the European
Union was Council Decision 2014/145/CFSP of 17
March 2014, which imposes restrictive measures in
respect of actions considered by the Union as un-
dermining or threatening the territorial integrity,
sovereignty and independence of Ukraine. The fact
that this instrument has registered an average of 6
amendments per year since it was implemented (66
amendments as of 24.08.2025) is, in itself, significant,
as it allows us to interpret the constant dynamics of
the Union's institutions as a reflection of the inabil-
ity of the Council of the European Union to take a
minimally solid, coherent position, in accordance
with international law and capable of providing legal
certainty to its recipients.

39 Council of the European Union: Guidelines on implementation and evaluation of restrictive measures (sanctions) in the
framework of the EU Common Foreign and Security Policy. December 3, 2003. URL: https://data.consilium.europa.eu/doc/
document/ST%2015579%202003%20INIT/EN/pdf (accessed date: 24.08.2025).

40" Council of the European Union: Basic Principles on the Use of Restrictive Measures (Sanctions). June 7, 2004. URL: https://
data.consilium.europa.eu/doc/document/ST-10198-2004-REV-1/en/pdf (accessed date: 24.08.2025).

4 Council of the European Union: Sanctions Guidelines — update. May 4, 2018. URL: https://data.consilium.europa.eu/doc/
document/ST-5664-2018-INIT/en/pdf (accessed date: 24.08.2025).

Moscow Journal of International Law - 3 - 2025

17



BOMPOCHI TEOPUW

A. Teppeinpo

The constant updating of measures to be taken
and people to be sanctioned attests to the instabil-
ity of the European Union's leadership in terms of
certainty about the results that these measures will
produce. This evidence is likely to generate such legal
uncertainty for individuals to such an extent that it
can only be exceeded by the obiter provided by the
UK Court of Appeal expanding the scope of the UK’s
sanctions regime against the Russia Federation to
any Russian citizen because it considered that Presi-
dent Putin “could be deemed to control everything in
Russia” since the Russian Head of State is, according
to this Court, “at the apex of a command economy”*.

It should be noted that, as can be seen from the
first version of Article 6 of Decision 2014/145/CFSP,
the European Union anticipated that the restrictive
measures initially contemplated would be sufficient
to prevent the Russian Federation from exercising
its sovereign powers until 17 September 2014, and
would therefore be in force conditionally until this
date. However, more than 60 amendments later and
countless structural changes to Decision 2014/145/
CFSP, it is now expected that this instrument will be
in force until 15 September 2025*.

Another instrument adopted was Council Regu-
lation (EU) No. 269/2014 of 17 March 2014, which
imposes restrictive measures in respect of actions
undermining or threatening the territorial integrity,
sovereignty and independence of Ukraine. It should
be noted that what was initially a legal instrument
aimed at applying restrictive measures to 21 Russian
citizens has quickly undergone changes, has become
endless and covers, as of 24.08.2025, a group of 1958
individuals and 641 legal persons.

More recently, the EU adopted Council Regula-
tion (EU) 2024/2642 of 8 October 2024, concerning
the application of restrictive measures in view of
what is considered to be “Russia’s destabilizing activi-
ties” As of 24.08.2025, this instrument was amended
five times, covering a total of 47 individuals and 15
legal persons, and its scope of application is so wide
(from “information manipulation” to the “instru-
mentalization of migrants”) that it can technically
address any phenomenon or threat felt within a EU
Member State.

In the end, the successive sanctions packages
inspired the Russian Federation to reconfigure its
economy, its domestic and foreign policies and even
the national legal framework, ultimately putting Rus-
sia on a pace of permanent adaptation that already
allows the country to anticipate any sanctions pack-
ages that will likely be adopted in the future [Timo-
feev 2024:154]. The case of Western sanctions against
Russia confirms the thesis that unilateral restrictive
measures imposed by some States today do not have
any standard or form and do not follow any specific
and scientific criteria [Boklan, Koval 2024:21].

However, it should be noted that the way in which
the EU designs its sanctions policy against Russia is
primarily based on a strategy aimed at areas and tar-
gets with strictly political motivations and as general
and abstract as possible, in order to avoid, in a con-
siderable number of measures, the intervention of
the CJEU [Lonardo 2023a:4-5]. After all, the great-
er the individualization and detail of the measure,
the greater the need for the Council's discretionary
power to be subject to judicial scrutiny by citizens
affected by the measures. And, with the consequent
challenge of the measure, the possible effectiveness
and shielding of the arbitrary political action of the
Council becomes more exposed, since the more
objective the restrictive measures are designed, the
more they risk being challenged by those targeted
before the community justice system.

It can therefore be said that the constitutional ba-
sis on which the European Union was built and on
which it operates favours the use of discretionary de-
cisions as a way for the competent body of the Union
to ensure effective compliance with the measures it
approves. This approach exposes a paradox that is
easy to understand but difficult to conform to: in-
stead of seeking to support the restrictive measures
adopted in the Union's guiding normative instru-
ments, as a way of reinforcing legitimacy, the Coun-
cil tends to avoid judicial oversight by the TFEU and
internal jurisdictions by favouring restrictive meas-
ures based on generic and abstract criteria.

This characteristic form of action by the Council
has resulted in the annulment of several sanctions
against individuals, due to the lack of sufficient con-

42 Court of Appeal: Mints -v- PJSC National Bank Trust & PJSC Bank Okriteie Financial Corporation. October 6, 2023. URL:
https://www.judiciary.uk/wp-content/uploads/2023/10/Mints-v-PJSC-judgment-061023.pdf (accessed date: 24.08.2025).

4 As of 24.08.2025.
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nection between the targeted person and the situa-
tion it intends to combat* or because they are based
solely on their family relationship®. These cases rein-
force the conviction of arbitrariness and lack of rigor
of the EU Council in taking decisions on sanctions
and in proving the allegations made for listing a per-
son or entity [Ali 2024:337].

At the same time, the conduct already described
suggests the fear that the restrictive measures adopt-
ed may not correspond to the standards of legality
inherent to the existence of the Union itself, gener-
ating doubts among those applying the law and in
the community itself. After all, unlike the Member
States, where political decisions can be disputed by
judicial bodies, in the European Union, in terms of
sanctions, the Union aims to assume de facto exclu-
sivity over the application of restrictive measures,
thus avoiding the need for national parliaments and
internal courts to take a position and summarizing
decision-making to the representatives of each Mem-
ber State in the EU in the competent political bodies.

Based on the above, it seems naive to us to say
that the “adoption of sanctions is justified by norms
and values rather than by particular interests that
the EU holds” [Giumelli, Hoffmann, Ksigzczakova
2021:5]. As already demonstrated, the use of norma-
tive instruments to apply unilateral coercive meas-
ures does not, in itself, generate any conviction of
legality; on the contrary, it serves to disguise the
EU Council's inability to legally justify the choice of
the targeted individuals and entities. In the end, it is
concluded that these measures are part of a set of ac-
tions adopted with strictly political motivations but
“under the guise of the international legal construct”
[Vylegzhanin, Nefedov, Voronin, Magomedova, Zo-
tova 2021:51].

Hence, it seems simplistic to evaluate the adop-
tion of unilateral coercive measures by the EU against
the Russian Federation based on the principle of pro-
portionality and to conclude that such measures are
disproportionate “due to their impact on third par-
ties” [Hofer 2023:19]. In fact, although Hofer identi-
fies what States can do when a serious breach of a

4 Case T-304/22 Fridman v. Council. ECLI:EU:C:2024:31.

4 CaseT-212/22 Prigozhina v. Council. ECLI:EU:C:2023:98, 105.

4 Article 53 of the Vienna Convention on the Law of Treaties.

peremptory norm of international law occurs, the
scholar does not refer that such breaches foreseen on
articles 40 and 41 are applied only for norms “accept-
ed and recognized by the international community
of States™¢ and whose application shall be addressed,
in particular, by the competent international organi-
zations where the States involved have membership
status, following the principle pacta tertiis nec nocent
nec prosunt, or, in general, by the United Nations.

And here, although Hofer quoted the commen-
tary of the ILC on the Draft Articles, the same docu-
ment expressly recognises that the serious breaches
dealt with in articles 40 and 41 shall be addressed by
the “competent international organizations’, includ-
ing the UNSC and the UNGA®. And, with the excep-
tion of the jurisdiction of the International Criminal
Court towards some States Parties to the Rome Stat-
ute, in the case of aggression, the Security Council is
the only legitimate entity that can define the scope of
aggression, qualify an event as aggression and take
decisions on the matter*.

This means that, even if, as Hofer recognises, the
prohibition of aggression is both a jus cogens norm
and an erga omnes obligation, the Russian Special
Military Operation was never declared as aggres-
sion by the UNSC and hence such qualification can-
not be made by an isolated group of States — which
don’t even compose the majority of the international
community, as is the case of the combined West.
This way, not only the EU is not in a vertical posi-
tion towards the Russian Federation, but only the
UNSC is in the case of aggression, reason why the
EU has no legal powers to impose unilateral restric-
tive measures, thus making Hofer’s concern “regard-
ing how far States can go when adopting sanctions”
senseless: when articles 40 and 41 of the Draft Ar-
ticles establish that “States shall cooperate to bring
to an end through lawful means any serious breach’,
they mean, as ILC clearly stated, through the United
Nations and not through entities with no hierarchy
towards a third State and, thus, never through eco-
nomic warfare (unilateral coercive measures), which
are unlawful as already demonstrated.

47 International Law Commission. — Yearbook of the International Law Commission — 2001. Vol. Il. Part Two. New York/Geneva:

United Nations. 2007.P. 113.
4 |bidem.
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4. Are the EU’s “restrictive measures” against
Russia legal?

In the economic domain, a State may perceive the
unlawfulness of a behaviour from the exercise of sov-
ereign powers by another State through the degree of
protectionism that the latter imposes on its economy
and having in mind the implementation of policies
that favour greater State participation in the econo-
my and reduce private initiative or through resistance
to the entry of economic agents from a State with a
nuclear economy and the capacity to assume control
of strategic assets. Thus, the fact that most economic
relations depend on the participation of private law
entities places the responsibility of the State where
they operate on making decisions that are assumed
to be potentially harmful to the interests of the States
of origin of these economic agents, which, under no
circumstances, is to be confused with the expropria-
tion regime [Zavershinskaia, Boklan 2025:74].

In this context, coercive measures may constitute
violations of the principle of non-intervention if they
are unilateral in nature, a characteristic that cannot
be set aside by mere political considerations by the
institutions of the Union. In order for unilaterality to
be excluded, it is necessary to demonstrate the exist-
ence of a direct causal link between the conduct of
the State concerned and the interests of the Union.

Naturally, the Union, in the Sanctions Guidelines,
supports a broad approach that allows it to extend
restrictive measures in situations where links exist
with the EU based on a notion that allows it to cover
a broad notion of territory of the European Union,
which includes not only aircraft and vessels of Mem-
ber States, but also citizens, companies and other
entities incorporated or constituted under Member
States’ law and even any business celebrated, even if
in part, within the European Union®.

However, it is not enough for an event to occur in
a Member State or for any entity or legal act to simply
be present in a EU Member State. Indeed, the mere
solidarity of the European Union with a lawful or un-
lawful act against a Member State or the attempt to
claim legitimacy by means of an official document
does not justify the intervention of the Union, and it
is imperative to demonstrate that the EU as a whole

4 P.19, para. 51.

is also affected by the event that justifies the adop-
tion of sanctions [Geiger 2015¢:778]. Outside this
context, the issue is not particularly controversial
at present, and the ILC has decided it in determin-
ing Articles 49 to 54 of the Draft Articles: “restric-
tive measures” will only be lawful if they meet the
conditions of the international law on reprisals and
the right to resort to countermeasures was restricted
to the directly injured State [Dawidowicz 2007:334].

In the specific case of the restrictive measures
adopted against the Russian Federation, the set of
events invoked by the EU to justify the approval of
hostile mechanisms against Russian interests reveal
the absence of a causal link, either with the EU or
with any Member State. The facts described to sup-
port the adoption of sanctions do not have any direct
or indirect link with the Union, and only cover as-
pects between the Russian Federation and Ukraine.
Geoeconomic [Luttwak 1990:17] ambitions over
Ukraine cannot therefore be accepted as sufficient to
justify the adoption of reprisals by the EU.

At the same time, the resolutions of the General
Assembly, including the most important Declara-
tions on intervention, reinforce the thesis that hostile
economic policies, including those aimed at unilat-
eral economic sanctions against third States, may not
only be capable of diminishing their independence
but may even produce unmeasurable harmful effects,
insofar as they affect nearly all categories of human
rights, from civil and economic to social, cultural
and right to development [Douhan 2024:294]. It was
in this context of growing sensitivity of the interna-
tional community to the direct and collateral effects
of sanctions that the Report of the UN Secretary-
General, dated 01.08.2018, entitled Towards a New
International Economic Order™.

Here, it was recognised that the spirit and prin-
ciples already enshrined in the Declaration on the
Establishment of a New International Economic Or-
der of 1974 help, among others, to mitigate risks to
sustained economic growth, as well as to combat
injustices and inequalities and to promote equita-
ble growth®. Likewise, the potential and challenges
presented by the Declaration and the added value it
represents for humanity were listed, which attests to
the evident relevance of a legal instrument that, de-
spite having been adopted more than 50 years ago,

%0 UN General Assembly: Report of the Secretary-General: Towards a New International Economic Order. August 1, 2018.
URL: https://digitallibrary.un.org/record/4062933/files/A_79_320-EN.pdf (accessed date: 24.08.2025).

51 Preamble.
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was not an isolated act, reinforcing its influence on
the foreign policy of UN Member States, having been
referred to in other subsequent resolutions, such as
Resolution 42/165 of 11 December 1987 or Resolu-
tion 73/240 of 16 January 2019.

All the instruments identified to date and adopt-
ed within the UN framework are sufficiently clear
in demonstrating a global intention that recognises
the need for the international community to elimi-
nate the unilateral use of economic, financial or
trade measures that are not authorized by relevant
UN bodies or that violate the basic principles of the
unilateral trading system and affect, in particular, but
not exclusively, developing countries.

In view of the above, given the nature, charac-
teristics and implementation of the European Un-
ion's sanctions against the Russian Federation, it is
possible to conclude that the so-called “restrictive
measures” correspond, in fact, to unilateral coercive
measures, the unlawfulness of which arises from the
Union's illegitimacy to adopt sanctioning mecha-
nisms against third States and which were not subject
to UN Security Council sanctions nor did they carry
out acts directly against any EU Member State. The
disproportion and uncertainty of these measures, as
well as the opacity and arbitrariness in the decision-
making process are elements that aggravate the illicit
nature of the so-called “restrictive measures”.

5. Final remarks

Unless a UN Security Council Resolution au-
thorises and grants relative freedom in defining
sanctions — since the term sanction presupposes a
decision by a global collegiate body with primacy
in exercising jurisdiction to recognise illegal acts
and consequently apply sanctions as a way of avoid-
ing unilateralism — any other initiative is a unilateral
coercive measure against a State, since the particular
justice underlying retaliation for failure to comply
with an obligation towards the sanctioning State is
not to be confused with the latter assuming the role
of avenger of the community of States. It is assumed
that the sanction, due to its coercive nature, does
not depend on arbitrary factors and ideological and
geopolitical sensitivities that could increase hostility
between States, so that it is only accepted in the event
of contractual non-compliance and in due propor-
tionality.

52 Nicaragua v. USA. Para. 274.
3 Para. 19.
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The purpose of sanctions is clear: to bring a State
back to what a higher authority considers to be legali-
ty. However, this notion of legality cannot be assessed
individually by each State or by a regional organiza-
tion, reason why the community as a whole should
define sanctions, where the UN finds legitimacy. Le-
gality cannot have multiple faces or interpretations,
and a State or a minority group of States cannot im-
pose their vision of legality on the State actors with
whom they maintain a horizontal relationship, under
penalty of not being de facto legal.

In the end, we clearly disagree that, as some au-
thors put it, unilateral coercive measures are a “widely
recognized pressure valve in international relations”
supported by a “relative absence of strong legal con-
straints” given, among other reasons, that the IC]J (in
Nicaragua v USA) considered that “even a compre-
hensive embargo does not breach customary inter-
national law” [Chachko, Heath 2022:137]. Contrary
to such conclusions, the IC], first, admitted that any
debate over a given customary norm should be dis-
carded if there was a special treaty provision in force
on the same issue, and, second, never mentioned the
specific case of unilateral coercive measures®?. Thus,
the above-described legal framework demonstrates
that, yes, sanctions can work as a central mecha-
nism to enforce the international legal order and
consolidate its post-1945 essence against unilateral
use of force, however, only when such sanctions are
adopted under the UN environment and not by the
United States and the EU, as the as the same authors
advocate [Chachko, Heath 2022:138].

The international community has made a signifi-
cant progress in adopting a set of instruments that
support the recognition of the prohibition of econom-
ic interference, including through trade relations, so
that unilateral coercive measures, as they may affect
the economic, political and social situation of a third
State, are illicit in nature. Currently, the work carried
out by the OHCHR concludes that two elements must
be verified in determining the unlawfulness of a co-
ercive measure: coercion and the intention to force a
change in a State's policy that should be freely defined
by it in the exercise of its sovereign rights®. And these
are the two characteristics that are present in the Eu-
ropean Union's policies towards Russia.

Thus, the Union's motivations for adopting sanc-
tions against Russia are, in essence, wrong: the EU
tries to justify itself with Russia's violation of interna-
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tional law, but does so outside of any decisions of the
UN Security Council. In practice, the Council of the
European Union legitimizes itself and, consequently,
imposes sanctions on the Russian Federation with-
out any UN resolution, convention or treaty granting
it such powers or enabling the Union, which, in itself,
allows its restrictive measures to be attributed a uni-
lateral, and therefore unlawful, nature.
Simultaneously, the Council has also started to
adopt unilateral coercive measures that clearly fall
within the definition of secondary sanctions. Coun-
cil Regulation (EU) 2024/2642 of 8 October 2024
is a clear sign of that by adding to the list of sanc-
tioned entities with no ties to the Russian Federa-
tion, like the Groupe Panafricain pour le Commerce et
PInvestissement, the AFA Media, the Voice of Europe,
the Stark Industries Solutions Ltd. and the BRICS
Journalist Association. The latter case is, eventually,
the most serious example of the violation of the Prin-
ciple of Proportionality enshrined in the Guiding
Principles: it reflects not only an attempt to put pres-
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