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THE ESTABLISHMENT OF THE UNITED
NATIONS FRAMEWORK CONVENTION
ON CLIMATE CHANGE AS THE BASIS
OF THE INTERNATIONAL CLIMATE
LEGAL REGIME (1985-1992)

INTRODUCTION. The article examines the
historical establishment of the United Nations
Framework Convention on Climate Change
(UNFCCC) and its role as the foundational
framework for the international climate legal
regime. The study highlights the importance of the
choices made during the drafting of the Convention,
analyzing their long-term impact on global climate
governance. The research explores the events leading
up to the Earth Summit (Rio Conference) in 1992,
where the UNFCCC was adopted, and investigates
how its fundamental principles and obligations
shaped subsequent climate policies, including
the Kyoto Protocol and the Paris Agreement. The
study aims to contextualize the Convention within
the broader historical and legal developments in
international environmental law.

MATERIALS AND METHODS. The research
follows a qualitative legal-historical approach,
utilizing primary sources, including treaty texts,
General Assembly resolutions, advisory opinions
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from international courts, and official conference
proceedings. Additionally, secondary sources, such
as academic commentary, environmental law
textbooks, and journal articles, provide insights
into the evolution of international climate law. The
study is divided into two key phases. 1. Historical
Analysis: A chronological examination of the
negotiations preceding the UNFCCC, focusing on
the Stockholm Conference (1972), the Montreal
Protocol (1987), and scientific reports from the
Intergovernmental Panel on Climate Change (IPCC).
2. Legal Framework Analysis: An evaluation of the
legal principles enshrined in the UNFCCC, such as
sustainable development, common but differentiated
responsibilities (CBDR), and intergenerational
equity, as well as an assessment of its institutional
mechanisms, including the role of the Conference of
the Parties (COP).

RESEARCH RESULTS. The UNFCCC as a
Normative Framework: Despite being considered
a “framework convention” with broad and non-
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binding commitments, the UNFCCC introduced
fundamental legal principles that later became the
cornerstone of climate governance. Legal Innovations
and Institutionalization: The Convention established
a system of cooperation among states, creating
institutional mechanisms such as the COPs, which
facilitated continued legal evolution in climate
governance. The establishment of the UNFCCC
Secretariat  further  institutionalized  climate
negotiations. Enduring Influence on International
Law: The Convention remains a reference point
for climate litigation and international advisory
opinions, particularly in recent cases before the
Inter-American Court of Human Rights and the
International Tribunal for the Law of the Sea. These
legal bodies have increasingly drawn upon UNFCCC
principles to determine states' obligations concerning
climate change.

DISCUSSION AND CONCLUSION. The article
concludes that the UNFCCC, despite its perceived
initial weaknesses, has proven to be a resilient and
foundational legal instrument in international
climate governance. The Convention's principles
and procedural mechanisms have enabled the
development of binding legal commitments, such
as those found in the Kyoto Protocol and the Paris
Agreement. Moreover, its flexible institutional design

has allowed it to adapt to emerging challenges, such
as climate litigation and advisory proceedings in
international courts. Looking forward, the UNFCCC
is expected to continue shaping future legal
obligations related to climate action, particularly
as climate disputes become more prominent in
international judicial bodies. The study underscores
the ongoing relevance of the UNFCCC in the face of
evolving environmental challenges, reaffirming its
status as the standard framework for global climate
governance.

KEYWORDS: international environmental law,
United Nations Framework Convention on Climate
Change, international climate law regime, Rio
Conference, global climate governance
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CO34AHUE PAMOYHOW KOHBEHLNN
OPFAHU3ALUN OBbEAVNHEHHDbIX HALUN
Ob USMEHEHUN KIIMMATA KAK OCHOBDI
MEXAYHAPOOHOI'O NMPABOBOIO
PEMMA B OBJIACTU KJIIMMATA

(1985-19921T.)

BBEJEHMUE. B cmamve paccmampusaemcs ucmo-
pus co3danust Pamounoti koneenyuu Opeanuzayuu
Obveounennvix Hauuil 06 usmeHeHuu Kaumama
(PKVMK OOH) u ee ponv 8 kavecmee 0CHO80NONA2A-
1ouweti CpyKmypul 07151 MexOyHAPOOHO20 NPABOB020
pexcuma knumama. B uccnedosanuu noouepkusaem-
¢S BAMCHOCY PeueHUtl, NPUHAMbIX 6 Nepuoo paspa-
6omku Konsenyuu, ananusupyemcs ux 00n2ocpoy-
Hoe 67IUSHUe HA 27100aIbHOe YNpassieHue KIUMANIOM.
B uccnedosanuu usyuaiomcs cobvimus, npeoude-
cmeosasuiue Cammumy emnu (Konpepenyus Puo)
6 1992 2/, Ha komopom 6vina npurama PKMK OOH,
a Mmaxsie paccmampueaemcs 6/1UsSHUe 0CHOB0NO/A-
2auux npuHyunos u obszamenvcme Koneenyuu
HA NOCTEOYIOUYI0  KAUMATNUYECKYH) NOTUMUKY,
exmouas Kuomckuii npomoxon u Ilapuscckoe coena-
wienue no knumamy. Llenvio uccnedosanus sensgem-
¢ Konmexkcmyanuzayus Koneenyuu 6 pamkax 6o-
J1ee WUPOKUX UCTOPUHECKUX U NPABOBBLX U3MeHeHUT]
6 MeHOYHAPOOHOM IKONIO2UHECKOM Npase.

MATEPUAJIBI U METOIBI. Vccnedosarue ocHo-
8aHO HA UCMOPUKO-NPABOBOM n00X00e. Vcnonv3y-
10MCA nepeuHble UCOYHUKY, BKIIOUAT MeKCMbl
dozosopos, pesomoyuu Ienepanvroti Accambrneu
OOH, KoHcynvmamueHvle 3aKkmoueHUs MexoyHa-
POOHDIX CY008 U 0PUUUATbHVIE MAMEPUATLL KOHe-
penyuii. Kpome moeo, ucnonvyemvie 8mopuuole
UCMOYHUKY, makKue Kak akademuueckue KOMMeH-
mapuu, y4eOHUKY no IKOI02U4ecKomy npasy u iyp-
HANbHblE CMAmbl, 0arm npedcmasneHue 00 3607110-
Uuy  MexOyHApoOH020 KIUMAMUYECK020 NpPaAsa.
Hccnedosarue paszdeneno Ha 084 OCHOBHLIX dMANa.
1. Vcmopuueckuii ananus: xpoHonozuueckoe usyue-
Hue nepezosopos, npeduiecmeosasuiux PKIK OOH,
¢ ynopom Ha CmokeonoMcKkyw KoH@epeHyuo
(1972 2.), Monpeanvckuii npomoxon (1987) u nayu-
Hole omuemuvl MexnpasumenvcmeenHoti epynnol
axcnepmos no usmerenuro knaumama (MIOVIK).
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2. Ananus npasosvix pPamox: OueHKa MNPasosuix
npunyunos, saxpennennvix 6 PKIK OOH, makux
Kax ycmotiuueoe passumue, 006uias, Ho oupdpepen-
UUPOBAHHAS 0MBENCINBEHHOCTb U MeNNOKOTIeHYe-
CKAS cNpasednu6ocv, a makie OUeHKa ee UHCMuU-
MYUUOHATILHDIX —~ MEXAHUIMOS,  6KZIOYAS  POTTb
Kongepenyuii Cmopon (KC).

PE3YIIbTATBI UCCJIEJOBAHWMAA. PKMK OOH
KaK HOPMAMUBHAS OCHOBA: HECMOMPS HA MO 4o
PKMK OOH cuumanace «pamouHoil KoHeeHyueil,
OHA ONpedenuna 0CHOBONONAANUsUE NPABOBLLE
NPUHUUNDL, KOMOPble 6N0CE0CTNBUL CIMANU Kpaey-
20IbHOIM KAMHeM ynpaeneHus knumamom. IIpaso-
6ble UMHOBAUUU U UHCMUMYUUoHanusauus: Kou-
BeHUUS YCMAHOBUNA CUCIEMY COMPYOHUHECMBa
MexHOy 20cy0apcmeamu, c030a8 UHCMUMYUUOHATb-
Hole mMexanusmbvl, maxue xax Kongepenyuu Cmo-
POH, Komopvle cnoco6CMB06aU HenpepvieHOU npa-
60601l I60MIOUUL 6 YNPABNEHUU  KIUMANIOM.
Cosoanue Cexpemapuama PKMK OOH ewe 6onvuie
UHCMUMYYUOHATUZUPOBATIO NEPe208OPbL N0 KIUMA-
my. Yemotiuueoe énusmue Ha mexoyHapooHoe npa-
60: Koneenyus ocmaemcss mouxoi omcuema Ons
Cy0eOHbIX pa3bupamenvcme no Kaumamy u mexoy-
HAPOOHBIX KOHCYTbMAMUBHBIX 3AKTI04eHUl, 0CO-
berHo 6 HedasHux denax 6 Mexcamepukanckom cyoe
no npasam uenosexa u MexoyHapooHom mpubyHa-
7Ie no MOpcKomy npasy. Imu npasosvle 0peaHvl éce
uawe onuparomcs Ha npunyunv: PKIK OOH ons
onpedeneHuss 0073amenvcme 20cy0apcms 6 OmHo-
WeHUU USMEHEHUS KITUMAMa.

OBCYJXITEHUE U BBIBOJIBIL. B crnamve coenan
601600 0 mom, umo PKVIK OOH, necmomps Ha ee
nepeoHauanvHvle c1abocmu, 0KA3AnACb YCMOouHU-
8bIM U 0CHOBONOIALAIOUSUM NPABOBLIM UHCIPYMEH-
mom 6 MeMOYHAPOOHOM yNpasneHu KauMarom.
Ipunyunvt u npoyedyproie mexarnusmol Konsenyuu
n036onunu paspabomamo 0053amenvHole NPaosvle
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00513amenvycmea, makue Kax me, 4mo co0epiamcs 6
Kuomckom npomoxone u Ilapuscckom coenaueruu
no xnumamy. bonee mozo, ee eubKkas uHcMUmMyyuo-
HATLHAS  CIPYKMYpa N03607una eti adanmupo-
8aMbCsA K B03HUKATOUAUM BbI308AM, MAKUM KAK CY-
deOHvle  pasbupamenvcmea no  Kaumamy u
KOHCYZIbmamusHvle pasoupamenvcmea 6 mexoyHa-
POOHBIX cyOax. 3aznsidviéast eneped, MONHO OHU-
damv, umo PKVMK OOH npodonxcum dopmuposarms
6ydyuiue npasosvle 0053amenvcmed, CéA3aHHbIE C
deticmeuamu No KIUMArmy, 0co6eHHo no mepe mozo,
Kax KaumarmuuecKue cnopbl CMaHossamcs éce 6ornee
3AMEMHLIMU 8 MeNOYHAPOOHBIX CYOEOHDIX OP2aAHAX.
Hccnedosarue noouepkusaem coXpansiouyocs ax-
myanvtocmos PKVK OOH neped nuom meHA0u4ux-
¢S IKOTI02UHECKUX NpPoOsieM, noomeep#oas ee cma-
myc npasosoii 0CHOBbL 07151 27100AILHO20 YNPABTIEHUS
KUMAMOM.

1. Introduction

For scholars of international law who analyse
the legal developments surrounding climate change,
different instruments developed in different his-
torical circumstances constitute the cornerstones
of the regime: the much-mentioned and discussed
Paris Agreement of 2015, the often criticised Kyoto
Protocol, as well as all the resolutions containing
government positions adopted by the Conferences
of the Parties ('COPs') on climate matters. From a
normative point of view, one instrument has gained
particular importance for the development of the
international climate legal regime': the 1992 United
Nations Framework Convention on Climate Change
(hereafter Framework Convention' or 'UNFCCC),
sometimes neglected or superficially mentioned in
academic debates on climate issues as a mere prel-
ude to later instruments.

As a result of the great environmental meeting
that was the Earth Summit in Rio de Janeiro, which
brought together states and civil society in unprec-
edented proportions in the field of international

KITIOYEBBIE CJIOBA: mexcoyHapooHoe sxonozu-
ueckoe npaso, Pamounas xkonsenuus Opzanusayuu
Ob6vedunennovix Hayuti 06 usmeHeHuu kaumama, pe-
HUM  MEHOYHAPOOHO20 KAUMAMUUECKO20 Npasd,
Kongeperyus 8 Puo, enobanvroe ynpasneue Kau-
mamom

1A OUTUPOBAHNA: JIuma JLK,,
Han Pu Ixx. A. 2025. Cosganne PaMoYHOI KOHBEH-
iy Opranysamyy O6benyHenHbIx Harmit 06 ns-
MeHEeHMM K/IMMaTa KaK OCHOBBI MeX][yHapOJHOTO
IpPaBOBOTO pexmma B obmactu kmmmara (1985-
1992 rr.). — Mockosckuil JypHAan mexcoyHapooHozo
npasa. Ne 2. C. 99-112. DOL https://doi.
org/10.24833/0869-0049-2025-2-99-112

Asmop 3asensem 06 omcymcmeuu KOHHAUKMA UH-
mepecos.

cooperation, the Convention innovated and incor-
porated the then debated notion of “sustainable
development”, seeking to balance development and
environmental protection in safeguarding the cli-
mate system, defined by the Framework Convention
itself as "the totality of the atmosphere, hydrosphere,
biosphere and geosphere and their interactions".
This effort to combine the binomial of development
and the environment represents the definitive entry
of the latter as an object of protection under inter-
national law. As the International Court of Justice
recognised years later in its Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weap-
ons (1996), the environment is not an abstraction
but represents the living space, the quality of life
and the very health of human beings, including un-
born generations" - a reflection that legally trans-
lates into "[t]he existence of the general obligation of
States to ensure that activities within their jurisdic-
tion and control respect the environment of other
States or of areas beyond national control is now
part of the corpus of international law relating to the

environment".

' The term "international climate legal regime" is used here to refer to the set of norms, practices, principles and standards
aimed at regulating the problem of climate change in the international legal order. It is not argued that it is a self-contained
legal regime due to the high porosity and circularity between the concepts and normative notions of international law in
general, and international environmental law in particular. Nor is it used in the sense of "regime" relating to the field of

international relations.

2 International Court of Justice. 1996. Legality of the threat or use of nuclear weapons. Advisory Opinion. — ICJ Reports.

Para. 29.
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The definitive inclusion of the environmental
agenda on the international legal agenda took place
at the same time as the conclusion of the first mul-
tilateral treaty aimed at combating climate change,
which is represented by the UNFCCC. It is true
that, at the time of its conclusion, the Convention
had both admirers and critics. As one commentator
observed at the time: “Some regard it as a success,
because it is without question a stronger and more
comprehensive agreement than previous "frame-
work" conventions, most notably the Vienna Con-
vention for the Protection of the Ozone Layer' Oth-
ers regard the agreement as a failure, as it does not
adequately address many of the most pressing issues
of climate change, such as schedules for reduction of
greenhouse gases”. [Goldberg 1993:239]

This dual perception of "success - failure" is
not the point we are interested in addressing in the
pages of this article. The hypothesis supported here
is that, successful or not, the Framework Conven-
tion constitutes the standard framework from which
the parameters that delimit and sustain the interna-
tional climate legal regime derive, since many of its
provisions were incorporated as pillars of the regime
at subsequent times. The historical distance of more
than thirty years since its adoption and subsequent
ratification by states allows us to analyse the Con-
vention from a privileged vantage point, both in
terms of its notorious impact on the international
legal order and the actions of states, as well as the
criticism it has received. This is without overlook-
ing the fact that the comments on the Convention,
which abound in the doctrine’, end up neglecting
the subsequent developments of the legal regime.
This analysis also makes it possible to better contex-
tualise the Convention at the historical point where
it is situated in the line of international climate
change law. [Grossi 2010]

Given this framework and these observations,
the aim of this article is therefore to examine the role
played by the United Nations Framework Conven-
tion on Climate Change as the standard framework
for the international climate legal regime. It seeks to
understand which of the fundamental choices made
under the Convention have remained important for
the regime and the reasons why these choices were
made. In the first part, the developments that took

place immediately prior to the Earth Summit and
the negotiation of the Convention are analysed, in
order to contextualise the panorama in which the
aforementioned choices were made. In a second
part, the Convention itself is analysed, with greater
emphasis on the normative elements that emerge
from it, such as its principles, its fundamental ob-
ligations and the mechanisms that still constitute
the regime's normative vectors. The conclusions dis-
cuss these results and speculate on the role that the
Convention could still play, especially in the light of
recent developments in the field of international en-
vironmental and climate law.

2. The forked road to Rio: the debates prior to
the Framework Convention

The so-called “road to Rio” [Goldemberg 1994]
is often described as an intense process of activities
that took place on the international stage involving
different bodies, forums and individuals affiliated
with different epistemic communities, responsible
for building scientific consensus on the effects of
climate change, as well as the possible lines of in-
ternational action to tackle it. Above all, this is a
thickening of the legal dimension and thickness of
the international environmental debate in which,
of course, different positions have been formulated
over time. The aim of this session is to present these
initiatives, as well as to identify the different posi-
tions that existed before the Framework Convention
was drawn up, in order to see how, in the face of
a complex scenario full of conflicting positions, the
Convention itself emerges as a consensus-building
process — and is therefore leaning towards solidify-
ing itself as the basis of the legal regime. Three issues
will be analysed: (a) the emergence of a scientific
consensus in the post-Stockholm period, briefly; (b)
the main international legal initiatives that preceded
the signing of the Framework Convention and; (c)
the different positions on the matter at the time of
its negotiation.

Although other previous initiatives aimed at pro-
tecting environmental values in different contexts of
general international law [Dupuy 1985; Weiss 2011;
Sand 2008; Sand 2015; Silva 2002; Corréa do Lago
2007; Del Vecchio, Dal Ri Jr. 2005] and particular

3 Much has been authoritatively written about the Framework Convention. Reference is made here to the main works
consulted for this article: [Mayer 2022; Bodansky 2001:505; Bodansky 1993:451; Foo 1992:347; Mayer 2021; Yamin F,,
Depledge J. 2004; Sands P. 1992:270; Sands P.J. 1989:393; Sands P. 2017:114-134); Sand P.H. 1993:377; Lima L.C. 2023:13-48].
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international law are not unknown - and the his-
tory of this international environmental law has
yet to be written — a common starting point for the
international debate is the Stockholm Conference
on the Human Environment, which took place in
June 1972*. Stockholm not only led to the inclu-
sion of environmental issues on the international
agenda, but also (in accordance with Principle 24 of
the Stockholm Declaration)® the efforts to make it
happen through international co-operation and le-
gally co-ordinated initiatives. An equally important
fruit of this meeting was the establishment of the
United Nations Environment Programme (UNEP),
which to this day remains the UN's arm in the field
[Mahmoudi 1995:175; Petsonk 1990:351]. From
this initial impetus emerged many multilateral and
regional environmental agreements, as well as UN
programmes and a wide range of documents of var-
ying normative calibre.

The effects of this initial stimulus can be seen in
the field of international law in particular, specifi-
cally with regard to the conventional rules govern-
ing international trade, especially since the Uruguay
Round and the events of the late 1980s and early
1990s, through a growing concern with the issue of
the environment - even assuming that the GATT/
WTO system [Dal Ri Jr., Andrade 2016:194; Dal Ri
Jr., Andrade 2017:295] and the regional integration
systems [Dal Ri Jr., Noschang 2014:45; Moura, Po-
senato 2021] are not suitable spaces for debating or
regulating the issue. What can be observed in these
fields is, above all, the expansion of strategies aimed
at monitoring and conditioning possible impacts of
the domestic environmental protection policies of
member countries on multilateral and regional trade
systems. These strategies have undergone significant
changes in perspective over the decades, especially
since the end of the last millennium, abandoning an
approach that saw environmental policies as an ob-
stacle to free trade and moving on to investigate how
international agreements and domestic measures

aimed at the legal protection of the environment
could interact in a healthy way with these systems,
becoming functional to them.

In the field of general international law, on the
other hand, there are at least three initiatives that
have a profound influence on the international le-
gal regime on climate change: the dissemination of
the concept of sustainable development, which will
form the backdrop to the 1992 discussions; the legal
regime relating to the protection of the ozone layer;
and resolution 43/53 of 1988 adopted by the General
Assembly.

As is well known, the notion of sustainable de-
velopment gained particular prominence in interna-
tional law [Schrijver 2009; Vifiuales 2021:285-301;
Barral 2015:41; Lowe 1999:19; Sands 1994:303]
from the moment the United Nations Commission
on Environment and Development issued the report
"Our Common Future”, also known as the "Brutland
Report", in which the use of this notion indicated
the objective of "meeting the needs of the present
without compromising the ability of future genera-
tions to meet their own needs". The concept tries to
strike a balance between two other compelling ideas
that states consider equally necessary: the right to
development of every state, which relates to the use
of its natural resources on its territory (epitomised
by General Assembly Resolution 1803/27)” and en-
vironmental protection. Naturally, because it is an
elusive concept, the notion of sustainable develop-
ment is still open to interpretation in some respects.
However, there seems to be a consensus that pro-
tecting the environment no longer leaves room for
exceptionalism in the face of states' right to growth
and development.

The international rules governing the protection
of the ozone layer are recognised as one of the most
effective regimes created at international level to
deal with a problem that is eminently transnational
in nature. These are mainly found in the 1985 Vien-
na Convention for the Protection of the Ozone Layer

4 UN: Report of the United Nations Conference on the Human Environment. A/CONF.48/14/Rev.1. Stockholm. 5-16 June
1972.

> Principle 24 of the 1972 Stockholm Declaration: "International matters concerning the protection and improvement
of the environment should be handled in a co-operative spirit by all countries, big and small, on an equal footing. Co-
operation through multilateral or bilateral arrangements or other appropriate means is essential to effectively control,
prevent, reduce and eliminate adverse environmental effects resulting from activities conducted in all spheres, in such a
way that due account is taken of the sovereignty and interests of all States".

¢ WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT. Our Common Future. Oxford: Oxford University Press.
1987.

7 GENERAL ASSEMBLY OF THE UNITED NATIONS ORGANISATION. Resolution A/RES/1803/XVIl. Permanent sovereignty
over natural resources. 14 December 1962.
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and the Montreal Protocol on Substances that De-
plete the Ozone Layer. The fact that the treaties have
been universally ratified is one of the first indicators
of their success, as are their undeniable effects on
reducing the deterioration of the ozone layer. There
are two important elements, in particular, that this
set of international regulations aimed at protecting
the ozone layer brings to the climate change legal re-
gime. The first is the logic of the structure between
the framework convention and the protocol, in
which a subsidiary treaty is presented with the func-
tion of specifying and detailing the matter governed
by the first. With this normative design, the negoti-
ating parties to the Framework Convention on Cli-
mate Change were able to negotiate a general regime
in the knowledge that there would soon be a second
treaty that could complement it - a phenomenon
that exactly materialised. In this way, by incorpo-
rating notions from the most varied scientific fields
into its legal framework, the ozone layer protection
system established the logic of monitoring followed
by specific limits that were very quickly and rapidly
updated under the Montreal Protocol. This dialogue
between scientists, diplomats and international law-
yers has been highlighted doctrinally:

Another important lesson of the Montreal Proto-
col is the role of the scientists, and, over time, diplo-
mats who develop a high level of expertise through
their active involvement in the process. The emer-
gence of an epistemic community of atmospheric
scientists and expert diplomats played a primary
role in gathering information, disseminating it to
governments and ODS manufacturers, and helping
them formulate international, domestic, and indus-
try policies regarding ODS consumption and pro-
duction [Johnston 2021:254].

The success of this specific set of rules has there-
fore opened up the possibility for states to use inter-
national co-operation instruments, targets and on-
going co-operation to find solutions to the climate
problem.

Parallel to the meeting in Vienna, which debated
the protection of the ozone layer, there was also the
so—called Villach Conference, one of the first events
aimed solely and exclusively at the climate issue,
which reached a scientific consensus. In 1979, the
World Climate Conference in Geneva consolidated

the initiatives of the 1972 UN Conference on Hu-
man Development, culminating in the creation of
the World Climate Programme. The partnership be-
tween the World Meteorological Organisation, the
United Nations Environment Programme and the
International Council of Scientific Unions resulted
in a series of meetings known as the 1985 Villach
Conference. On this occasion, although no interna-
tional treaty was adopted, significant attention was
drawn by governments to the climate issue, which
was later taken up at the Hague Summit in 1989 -
where the possibility of creating an organisation
with global authority to monitor the issue of global
warming was mooted - and the ministerial meeting
in Noordwijk in 1989.

Faced with these two movements, the interna-
tional concern to offer responses to climate change
in the light of the growing scientific evidence that
was emerging on the matter led the International
Community to quickly organise initiatives to start
dialogues.

One of the first multilateral documents adopted
in anticipation of the Earth Summit was Resolution
43/53 of 1988, issued by the United Nations General
Assembly.® In this resolution, incorporating the sci-
entific evidence available to date, an important call
was made to establish that

"the emerging evidence indicates that continued
growth in atomospheric concentrations of ‘green-
house" gases could produce global warming with an
eventual rise in sea levels, the effects of which could
be disastrous for mankind if timely steps are not taken
at all levels"?.

Against this backdrop, the Resolution adopted
by the General Assembly took an important step
by recognising “that climate change is a common
concern of humankind, since climate is an essential
condition that sustains life on earth". Although there
is criticism that the notion of "common concern” is
less forceful than the legal notion of "common herit-
age", used in the 1982 United Nations Convention
on the Law of the Sea to characterise the seabed, this
recognition cannot be underestimated. The notion
of the common concern of humankind is important
insofar as it places the climate issue within the scope
of the general interests of the international commu-
nity, moving away from the merely bilateral logic

& GENERAL ASSEMBLY OF THE UNITED NATIONS ORGANISATION. Resolution A/RES/43/53 "Protection of global climate for
present and future generations of humankind”, 6 December 1988.
°® General Assembly of United Nations. Protection of global climate for present and future generations of mankind. A/

RES/43/53.6 December 1988.
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that dominates other areas of international environ-
mental law - such as, for example, the issue of trans-
boundary harm, hitherto used to govern the field of
transnational pollution.

Once the climate issue has been identified as a
common concern, the Resolution does not hesitate
to call different subjects to action insofar as "urges
Governments, intergovernmental and non-govern-
mental organisations and scientific institutions to
treat climate change as a priority issue, undertake
and promote specific, cooperative and action-ori-
ented programmes and research in order to increase
understanding of all sources and causes of climate
change".

The same resolution also calls on "all relevant or-
ganisations and programmes of the United Nations
system to support the work of the Intergovernmen-
tal Panel on Climate Change", in a clear internal
corporate measure to outline a course of action for
the UN. Finally, Resolution 43/53 also "Calls upon
Governments and intergovernmental organizations
to collaborate in making every effort to prevent det-
rimental effects on climate activities which affect the
ecological balance, and also calls upon non-govern-
mental organizations, industry and other productive
sectors to play their due role".

These excerpts from the Resolution are eloquent
in that they do not only address action to states, but
also to international organisations and entities that
are directly related to the causes and effects of cli-
mate change. It seems no exaggeration to say that
the General Assembly Resolution adopted by a sig-
nificant majority set the tone for what would later
become the Earth Summit by characterising the ur-
gency of the problem that has become an indelible
fixture on the international agenda.

As mentioned, the UN General Assembly Reso-
lution, followed by the meetings held in The Hague
and Noordwijk, put the climate issue firmly on the
agenda of governments, emphasising the need for
coordinated action to deal with the problem of glob-
al warming due to climate change. Not by chance,
and in line with other initiatives in different envi-
ronmental fields, these issues were discussed in Rio
de Janeiro in 1992 at the great environmental meet-
ing that was the Earth Summit.

It is possible to identify at least three distinct
positions among the groups of states that negoti-
ated the Framework Convention in Rio de Janeiro -
although a series of meetings preceded the final
discussion on the Convention. In the meantime,
since 1988 the Intergovernmental Panel on Climate
Change had been studying the issue and providing
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the international community with solid scientific
evidence of the scale of the problem.

A first position is represented by the developing
countries, then called the Group of 77. Their offi-
cial position was that the substantial emission of
greenhouse gases had historically been attributable
to industrialised countries. They did not ignore the
fact that developing countries should also follow a
line of action aimed at reducing gas emissions, but
they advocated a differentiated regime in relation to
developed countries through the notion of common
and differentiated obligations and the creation of a
special regime for developed countries. This posi-
tion was inspired by the 1987 Montreal Protocol for
the ozone layer. The second position is that identi-
fied by the developed countries that were associated
with the then European Community and that want-
ed effective control of emissions through clear com-
mitments to reduce gases. This position contrasted
with that defended by the United States government,
a third position, which, despite recognising the chal-
lenges of climate emissions, had no interest in fixing
emissions from top to bottom, assuming clear inter-
national obligations that could eventually be subject
to liability.

The three positions can be found in different parts
of the Convention, both in the creation of a regime
of differentiation between developed and develop-
ing states, in the adoption of specific obligations
with the aim of reducing greenhouse gases, while
at the same time creating a normative framework
for the assumption of future reduction obligations.
To better understand the scope of this commitment
between positions, it is necessary to understand the
fundamental characteristics of the Convention.

3. The fundamental characteristics of the
Framework Convention as the basis of the inter-
national climate legal regime

Article 2 of the Convention establishes the ob-
jective of the Framework Convention, which is "the
stabilisation of greenhouse gas concentrations in
the atmosphere at a level that would prevent dan-
gerous anthropogenic interference with the climate
system". To this end, the level must be "achieved
within a sufficient timeframe" to allow "ecosystems
to adapt naturally to climate change that ensures
that food production is not threatened and that al-
lows economic development to proceed in a sus-
tainable manner". Three elements seem to emerge
as legal goods protected by the Convention. Firstly,
the climate system itself, a concept well defined in
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its wording. The second protected good is food pro-
duction, demonstrating the connection between the
debates on climate protection and food security.
Finally, the notion of development is included in
the objective — however, with the intention of not
impeding the continuity of economic development,
once again reflecting the spirit of Rio.

In dialogue with the Rio Declaration on Envi-
ronment and Development, the Framework Con-
vention establishes the principles that will guide it
and, consequently, the entire legal regime on climate
change that derives from its Article 3. The five para-
graphs of the article can be broken down into the
following principles: a) climate protection for the
benefit of present and future generations of human-
ity; b) common but differentiated responsibilities
and respective capabilities; c) as a consequence of
the above, the obligations of developed countries to
take the initiative in combating climate change; d)
the notion of climate vulnerability generating specif-
ic needs and special circumstances; e) the principle
of prevention; f) the precautionary principle, when
there is a lack of full scientific certainty; g) the prin-
ciple of co-operation to tackle climate change; h)
the recognition of the right to sustainable develop-
ment as a principle, establishing that economic de-
velopment is essential to the adoption of measures
to tackle climate change. Although some of these
principles have been developed since the Stockholm
Declaration, it was only with the notion of sustain-
able development, crystallised in 1987 and made law
in 1992, that they were definitively incorporated as
a framework for the international climate legal re-
gime.

The inclusion of these principles in the text of the
Framework Convention, together with the adoption
of the 26 principles contained in the Declaration
on Environment and Development [A. De P, Lima
2023], is not an irrelevance. The principles con-
tained therein constitute a true framework that de-
limits the entire international climate legal regime to
be adopted later, both in the negotiations of the con-
ferences of the parties, the Kyoto Protocol and later,
in the Paris Agreement. These make up the funda-
mental normative framework on which the entire
architecture of the regime will be built and, with rare
exceptions and nuances, will not be abandoned by
states and international organisations in their imple-
mentation. As was observed doctrinally at the time,
"[t]he Principles provide a set of standards by which
the behaviour of parties may be measured by other
parties, non-governmental organisations (NGOs),
and the rest of the international community" [Gold-
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berg 1993]. What's more, the principles have been
consolidated in the legal system, constituting, for
the most part, norms of customary international
law. It's true that some of these will be contested.
This is the case, for example, with the division in the
international community that seems to exist over
the scope of the principle of common but differenti-
ated obligations and how certain developing states,
such as Brazil, China and India, should benefit from
differentiated treatment in the current debates on
greenhouse gas emissions [Boyle, Ghaleigh 2016].
Furthermore, the precautionary principle seems to
have a limited scope of application insofar as the
field of climate change is substantially irrigated by
indisputable scientific data provided by the IPCC
and the scientific community, with the principle of
prevention taking centre stage.

Much of the criticism of the "softness" of the
Framework Convention or of some aspects relat-
ing to "soft law" centres around the obligations
contained in the Convention, which are set out in
Article 4. Firstly, it should be reiterated that Article
4 provides a binding norm that imposes obligations
on the signatory states. If the contents of the obliga-
tions are not effective or efficient in addressing the
problem of climate change, that is another problem.
The use of the expression "shall” in the heading is un-
equivocal as to the binding nature of the provision.

The ten obligations in Article 4.1 do not impose
direct actions, with results that must be imple-
mented by the states. It is mainly a framework for
co-operative action on climate change. This con-
clusion is drawn mainly from the verbs used in the
obligations. Just to mention a few examples, the ob-
ligations in Article 4 focus mainly on "Drawing up
national inventories of anthropogenic emissions by
source" (a), "formulating, implementing, publishing
and regularly updating national programmes (...)
that include measures to mitigate climate change"
(b), "promoting and cooperating for development”
(c), "taking into account, to the extent possible,
factors related to climate change in their social,
economic and environmental policies and meas-
ures" (f), "promoting and cooperating in scientific
research” (g). The obligations seem to have a dual
role. Firstly, they are about establishing a framework
for co-operation, information and monitoring with
the Convention. In other words, states must jointly
and transparently, in a co-operative space, be aware
of carbon emission data and map climate science
at national level. Secondly, the terms set out in the
Framework Convention seek to incorporate good
practices on climate change into states' domestic
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laws, especially considering that many states in the
1990s were not yet aware of these needs. For some,
these obligations might have seemed disappointing
and unsound, or even ineffective given the scale of
the problem and the scientific awareness that was al-
ready clear at the time. The innovation, however, lies
precisely in the fact that, at the same time as estab-
lishing a co-operative framework, it influences the
national policies of states due to the awareness of the
problems and the need to implement actions at na-
tional level to combat climate change. In this sense,
Article 4.j seems particularly relevant insofar as it
establishes the international obligation to "transmit
information on implementation to the Conference
of the Parties". This is a non-simple obligation to
disclose information, which is very detailed in Ar-
ticle 12 of the Framework Convention,'® which even
establishes a greater degree of information for devel-
oped countries, in honour of the principle of com-
mon but differentiated obligations. The logic of the
rule is clear: developed countries are better able to
map their anthropogenic emissions and therefore
must inform other countries of their emission levels.

The Framework Convention's vocation to be
a treaty with a national impact can also be seen in
the obligation in Article 4.1.i, which establishes the
obligation to "promote and cooperate in public edu-
cation, training and awareness-raising in relation to
climate change, and encourage the widest participa-
tion in this process, including the participation of
non-governmental organisations”, and is detailed

in Article 6''. In this, different strategies are articu-
lated, in a mandatory tone, in order to promote both
the dissemination of knowledge at national level and
transparency in access to information. The aim of the
standard is to turn national environments, whether
scientific or not, into laboratories for exchanging ex-
periences and also to promote the work of non-gov-
ernmental organisations, which have become cata-
lysts for information, practices and actions'.
Another important contribution to the inter-
national climate legal regime resulting from the
Framework Convention is the creation of a Confer-
ence of the Parties (COP), described as the "supreme
body of the Convention" according to Article 7. The
rule establishes that "the Conference of the Parties
shall keep under regular review the implementation
of this Convention and of any legal instruments that
the Conference of the Parties may adopt, and shall
take, in accordance with its mandate, such decisions
as may be necessary to promote the effective imple-
mentation of this Convention". It is interesting to
note the reference to "any legal instruments that the
COP may adopt", which also includes discussions
on the Kyoto Protocol and the Paris Agreement -
both adopted at the meetings of the parties in 1997
(COP3) and 2015 (COP21), respectively. A typical
technique in international law, and especially in
international environmental law [Roben 2010; Ca-
menzuli 2019: 1; Lesniewska 2015:116-142; Rajama-
ni 2001:201-238], the advantage of the conference of
the parties is that it provides enhanced governance

1 Article 12.1.In accordance with Article 4, paragraph 1, each Party shall transmit to the Conference of the Parties, through
the Secretariat, the following information: (a) a national inventory of anthropogenic emissions by sources and removals
by sinks of all greenhouse gases not controlled by the Montreal Protocol, to the best of its ability, using comparable
methodologies developed and approved by the Conference of the Parties; (b) a general description of the measures taken
or envisaged by the Party to implement this Convention; and (c) any other information that the Party considers relevant to
the achievement of the objective of this Convention and suitable for inclusion in its communication, including, if possible,
data relevant to calculations of global emissions trends.

" Article 6 Education, Training and Public Awareness. In fulfilling their obligations under Article 4, paragraph 1,
subparagraph (i), the Parties shall: a) Promote and facilitate, at the national and, as appropriate, subregional and regional
levels, in accordance with their national laws and regulations and their respective capacities: I) the development and
implementation of educational and public awareness programmes on climate change and its effects; Il) public access to
information on climate change and its effects; Ill) public participation in addressing climate change and its effects and
in designing appropriate response measures; and IV the training of scientific, technical and managerial personnel. b) co-
operate at the international level and, as appropriate, through existing bodies, in and promote the following activities: I)
the development and exchange of educational and public awareness materials on climate change and its effects; and II)
the development and implementation of educational and training programmes, including the strengthening of national
institutions and the exchange or recruitment of personnel to train specialists in this area, in particular for developing
countries.

2 On this issue, see the classic Giorgetti [Giorgetti 1999:201], for whom "Non-governmental organisations (NGOs) have
acquired an increasingly relevant status in the international policy arena. This prominence can be seen in the expanded
role of NGOs in preparing and executing development projects, and in negotiating international legal agreements. NGOs
also command influence at most levels of the international legal system, participate in the implementation and monitoring
of international conventions, and serve as experts in governmental delegations”. See also [Raustiala 2001; Morgan 2021].
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of the object of the treaty without constituting its
own autonomous will as an international organisa-
tion. As such, it facilitates dialogue and supervision
of the instrument while respecting the sovereignty
of states, avoiding centralised processes of norm
formation, but facilitating its adoption through dif-
ferent standards of consent. [Brunnée 2005:101-126;
Wiersema 2009: 231-287]

It doesn't seem an exaggeration to say that the
precepts established within the framework of the
Conference of the Parties to the United Nations
Framework Convention on Climate Change have
made a fundamental contribution to the governance
of the international climate legal regime. [Churchill,
Ulfstein 2000] Since their creation, the dynamics of
the COPs have undergone a process of continuous
expansion, with a growing increase in the participa-
tion of entities other than state representatives. This
has created a continuous ethos of decision-making
and governance of the regime, which allows it to up-
date its own scientific perception, as well as redefine
the vector lines of action of states' legal foreign poli-
cies - irrigated by a privileged debate within civil
society and closely monitored by the media.

Although the Conference of the Parties has its
functions limited by Article 7, which establishes its
clear functions (and uses the expression "shall" to es-
tablish these functions), subparagraph "m" of para-
graph 2 states that the COP shall "perform the other
functions necessary to achieve the objective of this
Convention, as well as all other functions assigned
to it by this Convention". This wording makes it pos-
sible to identify the granting of broad powers to the
COPs, to be exercised also in a residual manner in-
sofar as it establishes the "other functions" for the
realisation of the objective of the Framework Con-
vention. The COPs can thus be interpreted as the
current meetings that keep the Framework Conven-
tion alive and connected with the reality of the in-
ternational community and, consequently, with the
international climate legal regime itself.

Although the Convention has very specific regu-
lations, two provisions deserve specialised analysis
at this point, due to their importance within the
regime. The first is a second element of institution-
alisation, namely the creation of the Convention's
Secretariat. The second is the dispute settlement
procedure provided for by the Convention itself.

The secretariat was created in 1992, when the
countries adopted the Framework Convention.
Originally based in Geneva, since 1996 it has been
located in Bonn, Germany. Little attention has been
paid to the work of the Secretariat in the specialised
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literature [Michaelowa, Michaelowa 2017], although
its work with more than 450 international civil serv-
ants is fundamental to strengthening the institu-
tional basis of the international climate legal regime.
Responsible for all sorts of administrative activities,
the secretariat also has an essential function of fa-
cilitating the co-operation of states, as well as re-
cording information sent by them. Although there
is a tendency to neglect its activity, the secretariat's
more than thirty years of operation at the heart of
the COPs and activities relating to the Convention
has made it a fundamental body for the actual im-
plementation of the treaty, as well as for processing
the data sent by the parties and dialogue with other
international bodies, such as the IPCC. Within the
international climate legal regime, it would not be
daring to say that the secretariat acts as its institu-
tional heart, assisting the COPs in their process of
realising the objects and purposes of the treaty.

With regard to the resolution of disputes arising
from the Convention, the normative text reflects
the customary obligation to resolve them peace-
tully, also favouring the principle of free choice of
means. Furthermore, a double option was adopted
in Articles 13 and 14 of the Framework Convention,
once again the result of the division between devel-
oping and developed states [MacKenzie 2012]. If, on
the one hand, developing states were interested in
a multilateral, non-compulsory mechanism, there
was also the proposal to offer interested states an
effective dispute settlement mechanism through
the judicial modality. The balanced solution was to
simultaneously offer the creation of a "mechanism
for multilateral consultations, to which the Parties
may have recourse upon request, for the settlement
of questions relating to implementation” (Art. 13),
and the possibility, through express declarations of
consent, of recourse to the International Court of
Justice or international arbitration (Art. 14). Unsur-
prisingly, this recourse was never activated, and the
number of declarations recognising the Court's ju-
risdiction met with little success. At the time, it was
hard to imagine litigation arising from a nascent
regime that had unclear obligations regarding the
reduction of greenhouse gases.

4. Conclusions: what is the current role of the
Framework Convention?

At least three reasons explain the centrality
and prominence of the Framework Convention in
the climate regime. Firstly, as we have seen, it con-
solidated general principles in relation to a specific
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legal regime for dealing with one of the global en-
vironmental problems. It also established specific
procedures for building a continuous dialogue and
improving the regime itself. It also facilitated dia-
logue between states and constituted a necessary
axiological vector for the progression of the regime,
adding other layers of legality such as the content
of the COPs and other treaties — such as the Kyoto
Protocol and the Paris Agreement. It's interesting to
note how often the UNFCCC is used in climate dis-
putes within the judiciaries of national states, as well
as being a point of reference in all relevant interna-
tional climate action. The Convention is a reference
standard for understanding the international obliga-
tions assumed by states at the domestic level.

With the entry into force of the Convention,
there are undeniable signs that a lasting legal regime
has been established, and the normative framework
it provides is still used by states in advancing and
discussing issues relating to the global climate sys-
tem. An important sign of its longevity is also the
fact that it has never been subjected to denunciations
or attacks - something that can also be explained by
the fact that the obligations it imposes on states, al-
though binding, are not too onerous compared to
other treaties that have garnered less participation.
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